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ROCKWELL  T.  BOWERS,  Street  Gomml»* 
sioner,  et  al. 
(SuprenM  Oenrt  of  low*.  May  18,  1888.) 

iKiLXOTIOX   ABAlSiT    OyBHiS9  BTBBIt— lUlUDT 

«T  Law. 

KoM  u  owner  of  land  condemned  for 
A  Street,  baring  knowledge  ot  tbe  action  of  the 

•dtr  council,  could  hare  protected  hU  IntereBts 
bj  certiorari,  and,  being  made  a  part;  to  the 
cundemDation  proceedings,  could  have  defended 
on  tlie  groand  that  the  proceedings  were'  not 
i(uthorized  hj  the  action  of  the  conncil,  he  Is 
not  entitled  to  haTe  the  evening  of  the  street 
eujoioed  for  defects  In  tbe  proceedings  of  the 
counciL 

Appeal  from  district  conrt,  Oalhoiui  coim- 
ly:  Charles  D.  Goldsmith.  Judge. 

Action  In  equity  to  restrain  the  opadng 
of  a  street  within  the  limits  of  tbe  Incorpo- 
rated town  of  Rockwell.  There  was  a  hear- 
ing on  the  merits,  and  a  decree  in  favor  ot 
plalntlS.  Tbe  ddfendanti  appeal. 

Sterenaon  ft  Lavender,  for  appeUonts.  O. 

J.  JoUey,  tta  appdleew 

ROBINSON.  G.  J.  On  the  Ist  day  of  Oc- 
tober, 1890,  tbe  council  ot  the  incorporated 
town  of  Rockwell  adopted  a  resolution,  a 
copy  of  which  Is  as  follows:  "Be  it  resolved 
by  tbe  town  council  of  the  Incorporated 
town  of  Rodcwell,  Calhoun  county,  Iowa: 
That  Custer  street,  as  shown  by  the  re- 
corded plat  of  3.  M.  Rockwell's  addition  to 
tbe  town  of  Rockwell,  be  extended  south 
to  the  north  line  of  the  southeast  quarter  of 
section  thirty-six,  In  township  elghty-eie^t 
north,  of  mzige  thirty-three  west  of  the 
Sth  P.  M.,  and  there  terminating,  and  Qiat 
the  width  of  said  extended  street  be  estab- 
lished at  sixty  feet,  and  the  committee  on 
streets  and  alleys  be,  and  they  are  hereby. 
Instructed,  nuthorlsed,  and  empowered  to 
take  Immediate  action  to  condemn  the  same, 
and  hare  the  costs  thereof  assessed  as  by 
law  provided,  and  to  opoi  tbe  same  fOT  pub- 
lic USB,"  Plaintiff  claims  to  own  the  land 
required  for  the  proposed  extension.  Act- 
ing under  the  reaolutlont  the  committee  on 
streets  and  alleys  applied  to  tiie  district 
court  of  Calhoun  oounty  for  the  condemna- 
TX6H.w.nal— 1 


tlon  of  flu  land,  and  procured  an  ordei 
directing  poeseoston  to  be  taken  of  It  on 
the  payment  Into  court,  or  to  pkUntUT,  ol 
the  amount  of  damages  awarded  by  reason 
of  BocSi  taking.  The  damages  so  f~~' 
have  bem  paid  to  the  detk.  of  tfa« 
court,  and  the  council  has  ordered 
ants,  the  street  commissioner  and 
mlttee  on  streets  and  alleys  of  the 
rated  town  of  Rockwell,  to  open  tht 
slon  provided  for  In  die  resolution.  '±j\ 
plaintiff  claims  that  the  oouncH  had  m 
power  to  order  the  extension  of  a  street 
resolution;  that  It  can  make  such  an 
order  only  by  ordinance  duly  passed  as  pro- 
vided by  law;  that  the  resolution  did  not 
give  to  the  district  court  Jurisdiction  to  act; 
and  ttiat  all  the  proceedings  had  In  that 
court.  Including  the  ord»  made,  were  void, 
and  of  no  effect  He  oaks  that  defendants 
be  restrained  from  opening  the  extension 
ordered.  A  temporary  Injunction  was  Is- 
sued in  vacation,  but  was  dissolved  upon 
motion  and  answer.  Thereafter  the  town 
of  RodLwell  took  actual  possession  of  the 
laud  Included  In  the  extension.  The  defoid- 
ants  insist  that  the  council  had  authority 
to  extend  the  street  by  resolution;  that  its 
rijdit  to  do  so  was  adjudicated  In  tbe  con- 
demnation proceedings;  that,  by  reason  ot 
such  proceedings,  plaintiff  Is  estopped  to 
assert  any  claim  to  the  premises  in  con- 
troversy; and  that  be  has  a  pkUn,  speedy, 
and  adequate  remedy  In  the  ordinary  course 
of  the  law.  The  district  court  adjudged 
that  plaintiff  was  entitled  to  the  relief  de- 
manded, and  directed  the  defendants  to 
vacate  the  land  appro|ffiated  for  Uie  ex- 
tension. The  allegation  of  title  to  the  land 
in  controversy,  contained  In  the  petition. 
Is  denied  by  the  taiMwer,  and  Is  not  sustained 
by  the  stipulation  as  to  facts;  but.  aa  ap* 
pellantg  base  no  claim  upon  failure  of  proof 
as  to  title,  we  wOl  not  farther  notice  it. 

Whether  the  oon&cU  of  an  Incorporated 
tovm  has  power  to  extend  and  open  a 
street,  and  provide  tor  the  condenmatlon  ot 
land  required  for  that  purpose,  tqr  resolit 
tlon,  or  whether  an  ordinance  Is  necessary 
for  that  purpose,  we  do  not  And  tt  necaa- 
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sary  to  determine.  It  is  a  wdl-estabUshed 
rule  of  law  that  courts  of  eqnlly  will  not 
nfCord  a  party  aid.  to  protect  his  ri^ts, 
when  the  remedy  obtainable  In  the  courts 
of  law  is  plain,  adequate,  and  speedy.  1 
Hlsh,  InJ.  i  28.  When  there  Is  do  appeal 
or  other  special  means  tor  obtaining  relief 
from  the  acts  <tf  an  Inrorporated  city  or 
town  In  laying  out,  opeMng,  or  extending 
streets,  such  acts  may  be  reviewed  and  cor- 
rected by  certiorari,  and  courts  of  equity 
will  not  Interfere.  2  DUL  Mun.  Corp.  U 
476.  727,  740;  1  High.  InJ.  H  578.  502.  OOsa 
and  Incorporated  towns  have  power  to  open, 
vacate,  and  otend  and  establish  streets. 
Code,  (  404.  It  was  sold  In  Stubeniauch  v. 
N^enesch,  54  Iowa,  567,  7  N.  W.  Rep.  1, 
that  certiorari  is  a  proper  remedy  to  test 
the  ligbX  of  a  dty  conndl  to  vacate  a 
street,  and.  In  effect,  tliat  a  court  of  equity 
will  not  interfere  to  jireTent  such  action,  for 
the  reas(m  ttiat  the  remedy  by  cortlorari 
is  full  and  complete.  1^  rule  <rf  law.  as 
ttaiB  announced.  Is  applicable  to  tiiis  case. 
The  plain  tiff  could  bare  tested  the  powei; 
of  the  town  council  to  extend  the  street  In 
question  in  the  manner  attempted,  by  certlo- 
irari,  and  would  not  have  beoi  «i1ifled  to 
an  injunction  to  preresit  ttie  adoption  of  the 
reaolutlbn.  It  Is  said,  however,  that,  if  the 
council  had  no  power  to  opoi  the  street 
by  resolution,  its  act  in  attempting  to  do  so 
was  void,  and  Imposed  no  otdlgatlon  upon 
^aintlff  to  t^t  it  by  direct  proceedings, 
and  that  he  retained  the  right  to  resist  the 
opening  of  the  street  by  an  independoit  ac 
tlon.  In  answer  to  that  dalm  It  may  be 
said  that  appelant  knew  of  the  action  of  the 
conndl  in  due  tlm^  and  could  have  pro- 
tected his  Interests  tvXly  by  coiiorail  pro- 
ceedings. Moreover,  be  was  made  a  party 
to.  and  was  served  with  notice  of^  the  con- 
demnation  proceedings  in  the  district  court. 
If  tiiose  proceedings  were  not  authorised  by 
the  action  the  council  had  taken,  the  fact 
could  have  been  pleaded  and  shown  in  de- 
fense. It  ts  true  sections  470.  477,  of  the 
Code,  under  which  such  proceedings  were 
had,  do  not,  in  terms,  authorise  an  inquiry 
as  to  the  valldit?  of  the  proceedings;  but 
th^  do  provide  for  the  ascortaining  oof  the 
compraisatlon  to  be  paid  by  a  mode  of  pro- 
cedure as  in  an  action  at  law,  so  far  as 
applicable,  for  the  settling  of  the  rights 
of  daimants  (tf  the  property  to  be  con- 
demned, and  for  the  delivery  of  the  posses- 
sion of  the  propwty.  It  necessarily  follows 
that  the  rights  of  the  parties  to  such  a  pro- 
ceeding may  be  asserted  therdn  by  suit- 
able pleadings,  and  settled  by  a  trial,  and 
an  order  or  judgment  of  the  court  See 
UaUway  Co.  v.  Donnell.  77  Iowa,  221,  ^  N. 
W.  Rep.  176.  If  the  town  of  RockweU  had 
not  tak«t  the  steps  necessary  to  the  con- 
demnation of  the  property,  it  was  not  en- 
titled to  an  assessment  of  the  damage 
which  would  be  caused  by  taking  it.  nor  to 
iin  order  for  Its  possession.  The  district 


court  had  Jurisdiction  of  the  parties,  an 
the  subject-matter  of  the  proceedings 
there  was  any  defect  in  the  acts  of 
council,  it  does  not  appear  that  the  c 
had  any  means  of  knowing  that  such 
the  case.  The  council  had  power  to 
vide  for  the  extension  of  the  street,  and 
oondemnati<m  of  the  land  required  foj 
'Dnder  ttiese  drcnmatances,  If  there 
any  defect  in  Oie  proceedings  of  the  o 
cQ.  it  was  the  duly  of  appelant  to  si 
it  to  the  court;  or  to  acquiesce  In  the  ac 
it  should  take.  Having  had  ample  op 
toniiy  to  assert  and  protect  his  rii^ts  In 
ordixiary  course  of  the  law,  a  court 
equity  win  not  give  him  relief.  The  de 
of  the  district  court  is  rerersed. 


STATE  T.  McBNTURFP. 
(Supreme  Court  of  Iowa.   May  10,  1893. 

IKTOXICATIXQ  LIQUOH8— CKIHINAL  Fk09ECUT1( 

IsiiicrMfirf — Attornets'  Fees. 

1.  Oode.  t  1543,  provides  that  who< 
■hall  erect  or  nse  any  building  or  place  for 
of  the  purpoees  prohibited  in  sections  IJ 
1540-1542,  shall  be  deemed  goilbr  of  a 
sance;  section  1525  relates  to  the  dlegal  ml 
facture  of  Intoxicatinz  liquor;    section  1 
proTidea  for  the  ponisliment  of  persona  v 
without  a  permit,  sell  intoxicating  liquor: 
tioD  1541  provides  that  any  person  wbo  ml 
Intoxicating  liquor  with  beer,  wtoe,  or  cii 
and  sells  the  same,  shall  be  vullty  under 
don  1540:   section  1542  prohibits  alt  pers 
from  owning  or  keeping  intoxicating  Hquon 
sell  within  the  state,  or  to  permit  the  sami 
be  sold  therein.    Had,  that  an  indictment 
der  section  1543  need  not  charf»  tiiat  intoxii 
ins  liquors  were  kept  for  'sale  or  sold  it 
place  resorted  to  by  persons  desiring  to  t 
as  that  is  not  a  necessary  element  of 
nuisance,  as  defined  by  section  1543. 

2.  Acts  2l8t  Gen.  Assem.  a  G6,  {  4,  1 
vides  that  .whoever  is  convicted  of  keeji 
a  nuisance  under  Code,  I  1543,  as  amended 
Acts  20th  Oen.  Assem.  c.  143,  |  12.  shall  ] 
a  fine  and  costs,  iacluding  a  reasonable  ati 
ney's  fee.  to  be  assessed  by  the  court.  H 
that  thouxh  the  attom^'a  fee  ts  to  be  dei 
mined  by  the  court,  and  not  by  the  Jtirv,  wli 
the  value  of  the  services  is  disputed,  the  cn 
should  bear  any  evidence  submitted  concern 
their  value. 

Appeal  from  district  court,  Shelby  coun 
N.  \V.  Macy,  Judge. 

The  defendant  was  convicted  of  1 
crime  of  nuisance,  alleged  to  have  be 
committed  by  erecting  and  maintaining 
building,  and  keeping  for  sale  and  sell! 
therein  intoxicating  liquors  In  violation 
law.  From  a  Judgment  which  required  h 
to  pay  a  fine  and  costs  he  appeals.  The  st: 
appeals  from  so  much  of  the  Judgment 
fixed  the  amount  of  the  fee  for  the  coue 
attorney. 

BenJ.  L  Salinger,  for  appelant  John 

Stoue.  Atty.  Gtm,.  Thos.  A.  Cheshire,  m 
J.  B.  Whltaey,  for  the  State. 

ROBINSON,  a  J.  The  bidlctmoit  chaif 
that  on  a  date  spedfled.  In  the  county 
Shelby,  In  the  state  of  Iowa,  the  defenda 
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did  "erect,  establish,  contlniie.  and  use  a 
bnlldliv,  erection,  and  place,  with  the  Intent 
and  for  the  purpose  then  and  therein  to 
Bell  Intoxicating  liquors  contrary  to  law. 
and  with  the  Intent  and  for  the  purpose 
then  and  there  and  therein  to  own.  keep, 
and  be  concerned,  engaged,  and  employed 
tn  owning  and  keeping  intozlcatlng  liquors, 
with  intent  nnlawfnlly  to  ae^  the  same 
within  said  state,  contrary  to  the  form  of 
the  statute  In  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Iowa."  The  appellant  contwds 
that  the  indictment  was  defectlTe  in  omit- 
ting to  charge  that  liquor  was  eitha-  kept 
for  nnlawfol  sale,  or  unlawfully  sold,  in 
a  place  resorted  to  by  persona  desiring  to 
hny  Intoslniting  liquors,  and  that  the  coturt 
erred  In  charging  the  jury  that  proof  that 
the  place  was  so  resorted  to  was  not 
essential  to  a  conrlction.  The  Indictment 
was  found  under  section  1M3  of  the  Code. 
That  provides  that  "whoever  shall  erect  or 
establish  or  continue  or  use  any  building, 
erection,  or  place  for  any  of  the  purposes 
prohibited  in  said  sections  [152S,  1540-1542, 
of  the  GfKle]  shall  be  deemed  guilty  of  a 
nuisance,  and  may  be  prosecuted  and  pun- 
ished accordingly."  Section  1525  relates  to 
the  Illegal  manufacture  of  intoxicating  Uq- 
□ora.  Section  1640  provides  for  the  pmiish- 
ment  of  persons  who  shall  without  a  permit 
sen,  OT,  in  consideration  of  the  purchase  of 
any  other  property,  give,  to  any  person  In- 
toxicating liquors.  Section  1541  provides 
that  any  person  who  shall  mix  any  Intoxicat- 
ing liquor  with  any  beer,  vrlne,  or  cider  by 
him  sold,  and  shall  sell  or  keep  for  sale  as  a 
beverage  such  mixture,  shall  be  deemed 
sollty  nnder  section  1540,  and  be  punished 
accordingly.  Section  1542  prohibits  all  per- 
sons from  owning  or  keeping,  or  from  being 
In  any  manner  concerned,  engaged,  or  em- 
ployed In  owning  or  keeping,  any  hitoxlcat- 
Ing  liquors,  with  intent  to  sell  the  same 
within  this  state,  or  to  permit  the  same  to 
be  sold  therein  In  violation  of  law.  It 
will  be  noticed  that  the  acts  of  manufactur- 
ing in  violation  of  law,  or  sdllng,  or  giving 
away  in  consideration  of  the  purchase  of 
other  property  in  violation  of  law,  or  mixing 
intoxicating  Uqnors  with  any  beer.  wine,  or 
dder,  and  selliug  or  keeping  for  sale  as  a 
beverage  the  mixture,  or  the  owning  or 
keeping,  or  being  In  any  manner  con- 
cerned, engaged,  or  employed  in  owning  or 
keeping,  any  Intoxicating  liquor,  with  in- 
tent to  sell  or  to  permit  it  to  be  sold  In  this 
state  In  violation  of  law,  constitute  the 
offeasee  prohibited  in  the  sections  spedfted, 
without  regard  to  the  place  in  which  the 
prohibited  acts  are  performed.  Section  1543 
Is  designed  to  prevent  and  punish  the  erec- 
tion, maintenance,  and  use  of  buildings  and 
other  places  for  the  purpose  of  doing  therein 
those  things  which  are  prohibited  by  the 
other  sectiona  It  does  not  require  that  such 
plaoea  be  ruwited  to       persons  desiring 


to  buy  Intoxicating  liquors,  to  constitute  the 
crime  of  nuisance.  Under  section  1542  the 
finding  of  the  liquor  named  In  the  Indict- 
ment in  the  possession  of  the  accused  In  his 
private  dwelling  house,  or  Its  dependencies,  if 
it  be  a  tavern,  public  eating  house,  grocery, 
or  other  place  of  pubUc  resort.  Is  presump- 
tive evidence  that  the  liquor  was  kept  or  held 
for  sale  contrary  to  the  provision  of  that  sec- 
tion. Sales  are  not  essential  to  the  com- 
mission of  any  of  the  ofTenses  prohibited 
by  sections  1525,  1541,  and  1542,  and  the 
sales  prohibited  by  section  1540  may  be 
made  as  readily  to  the  person  who  visits 
the  place  of  budness  of  the  s^er  for  an 
object  sanctioned  by  law  as  to  one  who  re- 
sorts to  it  for  the  purpcMe  of  buying  the 
liquor.  No  doubt  the  statute  is  designed  in 
part  to  prevent  the  maintenance  of  places 
to  which  persons  may  go  for  the  purpose 
of  buying  liquors,  which  cannot  be  sold  ex- 
cept in  violation  of  the  law;  but  It  is  not 
true  that  the  resorting  to  the  place  tn  which 
the  liquor  Is  manufactured,  or  kept,  by  per^ 
sons  dedrlng  to  purchase  It,  Is  a  necessary 
dement  of  tiie  crime  of  nuisance,  as  de- 
fined by  section  1543,  and  it  is  not  neces- 
sary that  aadx  resorting  to  be  diarged  In 
the  indictment.  Our  contusion  Is  supported 
to  some  extent  by  the  following  cases: 
State  V.  Price,  75  Iowa,  244,  S9  N.  W.  Rep. 
291;  State  v.  VIers,  82  Iowa  398,  48  N. 
W.  Rep.  732.  We  are  not  unmindful  of  the 
fact  that  in  State  v.  Harris,  64  Iowa,  288, 
20  N.  W.  Rep.  439.  It  was  sold  that  the  state, 
in  order  to  convict,  "must  establish  that  in- 
toxicating liquors  were  sold,  or  kept  with 
intent  to  sell.  In  a  building  or  place  which  Is 
resorted  to  by  persons  desiring  to  procure 
Intoxicating  liquors."  That  was  said  with 
special  reference  to  the  Indictment  and  ev* 
Idence  then  under  consideration,  and  cannot 
be  r^iarded  as  a  correct  statement  of  a  rule 
of  law  of  general  application  to  cases 
arising  under  section  1543.  We  conclude 
that  there  was  no  error  in  the  mattm 
of  which  defendant  complains. 

2.  At  the  time  Judgment  was  rendered 
against  defendant,  the  county  attorney 
asked  leave  to  Introdnce  testimony  to 
prove  that  the  value  of  his  services  in  con- 
ducting the  trial  on  the  part  of  the  state 
was  from  fl25  to  $150,  and  requested  the 
court  to  fix  the  attorney's  fee  at  $125.  The 
court  refused  to  hear  any  testimony  as  to 
the  value  of  the  services,  and  assessed  the 
amount  to  be  allowed  as  an  attorney's  fee 
at  $25.  It  la  contended  aa  behalf  of  the 
state,  in  effect,  that  section  1,  e  66,  of  the 
acts  of  the  21st  General  Assembly  governs 
the  taxing  of  attorneys'  fees  In  cases  of  this 
kind.  That  section  provides  that  "If  suc- 
cessful in  the  action,  the  plaintlfl  shall  t>e 
entitled  to  an  attorney's  fee  of  not  lees 
than  twoity-five  dollars,  to  be  taxed  and 
collected  as  costs  against  the  defendant" 
In  Craig  v.  Werthmueller,  78  Iowa.  606,  4S 
N.  W.  Rep.  000,  It  was  sold  that,  where  there 
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Is  no  eontroTersy  u  to  tb«  amoimt  which 
should  be  taxed  under  that  provision,  It 
may  be  fixed  b7  the  Jadge,  npon  his  knowl- 
edge of  the  service*  roidered  and  the  rec- 
ord, -without  teaUmony;  but  ttiat,  where 
there  Is  contentlm  as  to  the  amount  to  be 
taxed,  testimonr  should  be  heard,  and  the 
amount  determined  from  the  testlmonj  and 
record  alone.  The  section  provides  for  the 
tajdng  of  attorn^'  fees  in  dTfl  actions  to 
enjoin  nulaancee,  defined  by  section  1543  of 
the  Code,  and  haa  no  application  to  crim- 
inal cases  prosecuted  by  indictment  undw 
tbat  section.  Attorneys'  fees  in  each  crimi- 
nal cases  are  authorized  by  the  fourth  aec- 
Hon  of  chapter  89,  referred  to,  which  pro- 
Tides  that  whoever  is  convicted  of  keeping 
a  nirisanee  und»  section  1543  of  the  Code 
(as  It  la  amended  by  section  12,  c.  148,  Acta 
20th  Gen.  Assem.)  ahaU  pay  a  fine  and  costs 
of  prosecntion,  "and  the  costs  shall  include  a 
reasonable  attorney's  fee,  to  be  assessed  by 
Uie  court"  By  section  1,  the  attorney's  fee 
la  '*to  be  taxed,"*  and  by  section  4  It  la  **to  be 
aneaaed  by  the  court '*  The  effect  of  those 
two  providona  la  substantially  the  same.  To 
tax  a  fee,  vrithln  the  meaning  at  the  statute, 
is  to  fix  or  determine  It,  and  to  assess  a  fee 
is  to  do  the  same  thing.  Actions  to  enjoin 
nuisances  are  triable  by  the  court  without  a 
Jury,  bat  criminal  cuses  are  triable  by  Jury; 
and  it  was  deemed  proper  by  the  general 
assembly  to  provide  that  in  such  cases,  un- 
der section  1548,  an  attorney's  fee  should 
be  allowed,  but  that  It  should  be  determined 
by  the  court,  and  not  by  the  Jury.  The 
amount  assessed  must  be  reasonaUe,  de- 
pending npon  ^e  skill,  time,  and  labor  the 
attorn^  haa  properly  devoted  to  the  case. 
Where  there  is  a  controverqy  in  regard  to 
the  value  of  the  services  rendered  the 
attorney.  It  should  be  determined  up<m  the 
record  of  the  case  and  the  evidence 
which  may  be  submitted.  lu  this  case. 
If  the  value  of  the  serrlces  rendered  by  the 
attorney  for  plaintiff  was  what  he  claimed 
it  to  be,  the  amount  assessed  as  an  attor 
ney'a  fee  waa  not  reasonable.  It  appears 
'  that  the  time  occupied  by  the  attorney  in 
preparing  the  case  for  trial  and  In  trying 
It  was  three  or  four  days.  We  think  the 
court  erred  In  refusing  to  hear  evidence  In 
regard  to  the  value  of  the  services.  So 
much  of  the  cause  aa  Involves  the 
ment  of  an  attorney's  fee  will  be  remanded 
for  further  action  in  the  district  court  The 
judgment  of  that  court  on  the  appeal  of 
defendant  Is  affirmed.  So  much  of  it  aa 
is  involved  In  the  appeal  of  the  state  la  n- 

VOMd. 


WBIGHT  V.  EVBRBrrr. 
(Sn^HM  Court  of  Iowa.  Uay  10, 1S93.) 
Lakdlobd  asd  Tknakt— -BvicTtox  or  LssSBa — 

Dam  AQSB— APPEAL. 

1.  A  lease  required  the  lessee  to  plant, 
properly  work,  and  bar  rest  all  crops  grown  on 


the  premises,  and  proTided  that  the  lessor 
ndght  renter  for  dcfoott  In  any  covviant 
During  the  term  the  lessor  f<ffeclosed  a  mort- 
gage on  the  lessee's  personal  property,  so  that 
he  was  left  without  any  means  of  cultivating 
the  land.  The  lessor  then  gave  notice  to  quit, 
and  afterwards  went  on  the  land,  and  pat  in  a 
crop,  without  objection  from  the  lessee.  The 
lease  did  not  permit  a  subletting  without  the 
lessor's  consent.  HM,  that  the  evldoiee  was 
not  snffident  to  show  that  the  leisar  wrangfal- 
ly  took  possession  of  the  land  during  the  term. 

2.  In  estimating  the  damages  suffered  by 
the  lessee,  the  proper  inquiry  should  have  been 
as  to  the  value  of  the  farm  to  the  tcoant  after 
paying  the  rent 

3.  Where  in  an  action  at  law,  in  which 
the  evidence  was  taken  by  a  shorthand  re- 
porter, there  was  a  skeleton  hill  of  ezcnitions 
which  properiy  identified  every  Item  oi  evi- 
dence, so  that  the  clerk  of  the  court  was  en- 
abled to  make  up  his  transcript  with  eertainty, 
the  evidence  Is  snfficientiy  Identified  and  pre* 
served  to  tie  properly  in  the  record  on  appeal. 

Appeal  from  district  court,  Monona  county; 
George  W.  Wakefield,  Judge. 

This  la  an  action  between  a  farm  tenant 
and  his  landlord.  The  plaintiff  and  another 
rented  a  farm  of  the  defendant  for  the 
years  1888,  1889,  and  1890.  The  plaintiff's 
partner  in  the  enterprise  waa  one  CoUlus. 
The  farm  waa  cultivated  by  plaintiff  and 
Collins  in  the  year  1888.  In  January,  1880, 
the  defendant  gave  Collins  and  the  plaintiff 
notice  to  quit  the  premises,  and  defendant. 
whUe  the  said  toiants  yet  oocupled  the 
house  on  the  land,  went  upon  the  premiaee 
and  commenced  farming  operations  in 
March,  1880,  and  after  a  time  the  plaintiff 
and  CoUlus  quit  the  irassesslon  of  the  hotise. 
Plaintiff  jclalma  that  Oolllns  assigned  to  him 
all  claims  which  he  had  against  defendant, 
growing  out  of  the  lease  of  the  land,  and 
this  suit  waa  brought  on  five  counts  or 
causes  of  action,  which  Included  a  cause  ot 
action  for  alleged  malicious  prosecution. 
The  defmdant  met  these  claims  by  dmlals, 
and  he  also  set  up  a  counterclaim  for  dam- 
agea  for  failure  to  prop^ly  cultivate  the 
land  for  the  year  1888,  and  for  boarding, 
wood,  hay,  and  other  Items,  Including  a 
balance  tor  some  ¥78  on  a  promissory  note. 
There  was  a  trial  by  Jury,  and  separate 
findings  were  made  upon  each  cause  of  ac- 
tion and  upon  the  counterclaim.  A  motion 
to  aet  aside  the  oounteroloim*  was  orerruled, 
and  JudgiDHit  wns  altered  thwecm.  Hie 
defendant  appeals. 

Wriest  A  Hnbbaxd,  tor  appdlant  Ho- 
Mnian  ft  Klndall,  tor  appellea. 

BOTHROOK,  J.  1.  The  first  cause  of 
action  was  for  work  and  labor  on  the  farm. 
In  ditchlz^,  shingling  a  house,  and  making 
a  Gave  on  the  form.  The  jury  found  that 
there  was  no  merit  In  this  claim.  The 
second  ooxmt  was  for  work  and  labor  dur- 
ing the  years  1887  and  1888,  part  of  it  b^g 
done  on  the  leased  farm.  The  Jury  found 
for  plaintiff  on  this  count  In  the  sum  of 
$37.17.  The  amount  claimed  waa  yi08.7K. 
The  third  daim  was  for  the  alleged  wnni#> 
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ful,  unlawful,  and  maUdons  seizure  of  cer- 
tain personnl  property  of  the  plalntUT.  Tbe 
nldaice  shows  that  the  admre  of  this  prop- 
Mty  W8B  made  under  a  chattel  mortgage, 
and  the  Jury  found  that  It  was  a  ris^tfol 
aeizore.  The  fourth  count  was  for  damages 
tor  fondbly  and  unlawfully  taking  poaees- 
eion  of  tlie  said  farm  while  plalntlfE  and 
Colttna  w^e  rlgbtftOIy  In  the  poneealon  there- 
of under  their  lease,  and  thereby  deprivhig 
them  of  the  profits  and  ben^ts  arlring 
from  its  cultivation  for  the  years  1889  and 
1890:  The  avenueot  setting  forth  this  al- 
lied wrong  was  In  these  words:  "That, 
notwithstanding  said  lease  and  Its  oots- 
nants,  defoidant*  about  March  Ist,  1889, 
by  force,  and  unlawfully,  and  against  the 
protest  of  satd  lessees,  did  take  fordble 
and  undue  possession  of  said  premises,  and 
fortM  and  prevent  plalntifr  from  cultl- 
vatlng  said  land  for  the  balance  of  llie 
term;  tliat  the  value  of  the  use  of  said 
premises  for  the  unexpired  term  was  and 
Is  dght  hundred  dollars."  The  Jury  found 
for  the  plaintiff,  on  this  count.  In  the 
sum  of  9647.10.  On  the  fifth  oount,  for  the 
alleged  mallolons  prosecution,  the  finding 
was  f250  for  the  plaintiff.  On  the  defend- 
ant's counterclaim  the  verdict  was  for  the 
stun  of  $224.29  in  faror  of  the  defendant 
The  iindi"g<>  of  the  jury  Indicate  that  a 
large  part  of  the  claims  preferred  by  tbe 
ptaintUf  were  unfounded.  Indeed,  the  very 
nature  of  many  of  the  cbargea  indicates  that 
they  hare  no  molt  No  complaint  is  made 
of  the  special  finding  that  the  plaintiff  is 
entitled  to  recover  the  sum  of  $250  for  the 
alleged  malicious  prosecution,  nor  for  the 
V37.17  allowed  tot  work  and  labor;  and  the 
drfendant  does  not  d&im  that  he  should 
have  been  awarded  a  larger  amount  on  his 
counterclaim.  The  sole  ground  of  com- 
plaint Is  thatthe  verdict,  sofar  as  It  awards 
fGlT.lO  to  the  plaintiff  for  the  aUeged 
wrongful  taking  possession  of  the  farm,  Is 
not  supported  by  the  evidence.  The  lease 
required  the  lessees  "to  plow,  plant,  sow, 
prc^rly  woik,  and  harvest  all  crops  grown 
on  the  premises,  in  good  and  proper  season, 
gtvtng  no  preference  to  harvesting  and  stor- 
ing their  shares,  to  the  detriment  of  the 
first  party,  and  give  as  rental  two  fifths  of 
the  grain  in  the  crib,  two  fifths  of  the  hay 
In  stack,  on  March  1st  in  each  year;  said 
flnt  party  to  keep  fences  and  buildings  In 
good  repair,  second  party  to  haul  out  all 
the  manure  they  con,  and  all  the  stock  to 
run  In  the  fl^  of  both  parties  after  crops 
are  gathered,  until  March  1st  of  each 
year.**  It  was  further  provided  in  the  lease 
that.  If  the  lessees  defaulted  In  any  cove- 
nant therein.  It  should  be  lawful  for  the 
lessor  to  re-enter  the  premises,  and  that  the 
Icesees  should  surrender  the  same.  There 
is  strong  evidence  In  the  case  that  there 
nas  a  rignal  failure,  on  the  part  of  the 
trmevs,  to  prot>«riy  cultivate  die  farm  and 
harvsst  the  crops  for  the  year  1888.  The 


EVERETT.  S 

defendant  had  a  diattel  nMnlgage  upon  the 
property  of  the  leMees  used  in  farming  th* 
land.  The  mortgage  was  foredoaed  In  the 
usual  manner,  and  on  tbe  14tb  day  of  Jan- 
uary, 1889,  the  property  was  sold  to  satisfy 
the  mortgage.  This  sale  was  not  wrongful 
The  third  count  of  the  petJtlcm  Is  a  claim 
for  damages  for  seizing  the  property  aad 
foreclosing  the  mortgage,  and  the  Jury 
rl^tfully  foimd  that  the  plaintiff  was  not 
entitled  to  damages  therefor.  The  plain- 
tiffs were  theti  on  the<  land  without  teaoiB 
to  ctdtlvate  it  On  the  14th  day  of  January. 
1889,  the  defendant  gave  them  wrlttm  no- 
tice to  quit  the  farm.  They  made  no  re- 
sponad  to  this  notice,  except  that  the  plain- 
tiff said  to  the  person  who  served  the  no- 
tice that  he  0>laintlff)  calculated  to  stay 
there.  When  the  proper  time  arrived  to 
commence  spring  work  on  the  farm,  the 
defendant  commenced  operations  thereon, 
and  there  Is  no  one  word  in  evidence  to  the 
effect  that  any  objection  was  made  by 
plaintiff.  He  testified,  in  his  ezamlnatlcm 
as  a  witness  on  that  subject,  as  fbllows: 
"Defendant  gave  notice  to  quit  the  prem- 
ises January  14th,  and  took  {HMsessLon  In 
March,  1889.  He  went  in  and  went  to 
work.  1  was  living  there  at  the  time,  and 
making  it  my  home.  I  was  working  at  a 
nel^bor's,  and  home  nights.  I  lived  on 
the  land  there  under  the  lease.  He  went 
In  and  knocked  down  the  stables,  and 
commenced  to  farm.  I  never  permitted 
him  to  go  ther&  I  remained  there  until 
March  some  time,  and  Oolllns  also.  De- 
fendant did  not  use  any  force.  He  went  In 
and  took  possession  and  began  to  cultivate 
it.  and  I  quit  There  was  no  force  used  to 
eject  me.  I  told  the  man  that  served  the 
notice  on  me  that  I  calculated  to  stay  there. 
I  did  not  stay,  but  left"  It  appears  to  us 
that  there  was  no  evidence  authorizing  a 
finding  that  the  possession  was  taken 
wrongfully.  The  defendant  was  under  no 
obligation  to  allow  the  farm  lo  lie  without 
cultIvatl<Mi,  and,  under  the  lease,  the  lessees 
had  no  right  to  sublet  It  without  the  con- 
sent of  the  defendant;  and  the  lessees  had 
no  means  of  farming  It  for  the  year  1889. 
The  verdict  of  the  Jury  was  without  sup- 
port In  the  evldoioe,  for  ttie  further  reason 
that  there  was  really  no  ccmipetwt  evi- 
dence of  the  value  of  the  use  of  the  farm 
to  a  tenant  under  this  lease,  nie  lease 
required  the  tenant  to  give  two  fifths  of 
the  crops  raised  to  the  defendant  as  a 
rent  The  evidence^  relation  to  the  value 
of  the  use  did  not  go  to  tbe  real  question. 
Most  of  it  was  based  oa  tbe  rental  value 
of  the  land.  The  true  inquhr  was.  what 
was  a  farm  worth  to  a  tenant  after  paying 
the  rent?  Or,  In  other  words,  If  the  lessees 
had  sold  or  assigned  th^  lease,  what  was 
its  value  to  the  assignee,  taking  into  ao- 
00 out  the  rent  required  to  be  paid?  As  no 
oomplaint  Is  made  as  to  any  other  finding 
of  tils  Jury,  the  Judgment  will  be  afflrmfid 

Digitized  by  Google 


NORTHWESTERN  REPORTER,  Vol.  55. 


(Iowa. 


In  all  rapeotB,  excepting  aa  to  the  amount 
of  1647.10.  As  to  that  Item  the  caae  la  re- 
Teraed,  and  remanded  for  a  new  triaL 

2.  A  qneattott  la  made  InrolTlng  the  in- 
fuffldency  of  the  record  In  this  court  We 
are  asked  to  atrlke  the  evldenoe  from  the 
atMTtract,  on  the  groond  that  It  has  not  been 
properly  identified  and  preserved  by  bill  of 
exceptions,  or  otlierwlse.  We  hare  exam- 
ined this  question,  and  onr  concludoa  Is 
that  the  motion  to  strike  Is  not  well  taken. 
This  is  an  action  at^aw.  The  evidence  was 
taken  by  a  ^orthand  reporter.  There  was 
a  skeleton  bill  of  exoeptlMis,  which  prop- 
erly Identified  every  item  of  evidence,  so 
that  the  clerk  of  the  court  was  enabled  to 
make  up  his  transcript  with  certainty.  It 
Is  not  necessary  that  we  should  elaborate 
our  decMon  on  this  question.  Heversed. 


8TATB  T.  STONB. 
(Sopreme  Court  of  Iowa.    May  9,  1803.) 
A38a.i;lt  witu  Istext  to  Cdumit  Uaxslauohtbe 
— Appbai,, 

1.  An  assault  with  intent  to  commit  man- 
slaughter is  a  crime  in  Iowa.  State  t.  Mc- 
Ornire.  (Iowa.)  54  N.  W.  Rep.  202,  followed. 

2.  Where  the  record  in  a  criminal  case 
does  not  show  that  it  contains  all  the  evidence, 
the  verdict  will  not  be  disturbed  on  appeal,  on 
the  ground  that  there  la  no  evidence  to  support 
it 

Appeal  from  district  court,  Hamilton 
county;  D.  B.  TTinrtmnn,  Judge. 

Indictment  for  an  assault  with  an  Intent 
to  commit  murder.  Verdict  of  an  aasanlt 
with  Intent  to  Inflict  a  great  bodily  Injury. 
From  the  Judgment  tm  the  verdlot,  tiie  de- 
fendant appealed. 

B>att  ft  Byatt,  for  appellant  3t^  Y. 
St<Mie,  At^.  Gen.,  and  Thomas  A.  Ghesh- 
ire,  f w  the  State. 

GRANGER.  J.  1.  It  Is  aald  that  the  evi- 
dence falls  to  show  that  the  offense  was 
committed  in  Hamilton  county,  where  the 
indlctmrait  was  returned.  The  case  is  be- 
fore us  on  an  abstract  by  appellant  and  an 
amendment  by  appellee.  Both  abstracts 
contain  testimmiy,  but  there  Is  no  showing 
whatever  as  to  whether  they  contain  all 
the  testimony,  or,  If  not  all,  what  part 
they  contain.  Under  such  a  condition  of 
the  record  we  oould  not  reverse  the  case, 
even  if  we  found  the  testimony  in  the 
itxwrd  Insufficient  State  v.  Carr,  43  Iowa. 
418.  We  have,  however,  examined  the  evi- 
dence as  presented,  and  think  the  verdict, 
in  the  particular  of  this  complaint,  has 
abundant  support 

2.  The  court,  in  effect.  Instructed  the  Jury 
that  an  assault  with  Intent  to  commit  man- 
slaughter was  a  degree  of  the  offense 
charged  in  the  Indictment,  and  of  this  ap- 
pellant, complains,  ou  the  ground  that  no 
sacih  orlme  is  q  tedfled  In  the  statute.  HiIb 


precise  question  was  determined  bi  State  v. 
MoGulre,  at  the  Januaiy  term,  1S03,  of  this 
court  and  the  case  la  reported  in  64  N.  W. 
Rep.  202.  The  case  sustains  the  actitm  of 
the  district  oourt 

3.  There  are  complaints  as  to  certain  in- 
structions given  by  the  oourt,  and  of  refus- 
als to  give  others  asked  by  defradant  The 
complaints  are  not  so  much  of  the  law,  as 
stated  In  the  Instructions,  as  of  the  "na- 
tive form"  of  presenting  the  propositions, 
and  of  the  "manner"  of  their  being  stated. 
The  complaint  in  this  respect.  In  argument 
is  quite  general,  and  no  Intelligent  diacus- 
idon  of  the  merits  of  the  different  instruc- 
tions can  be  presented  without  setting  them 
out  In  the  oplnlmi,  which  we  think  It  unnec- 
essary to  do.  We  think  the  Instructions 
given  by  the  court  correctly  state  the  law, 
and  in  a  manner  that  Is  fair  to  the  defend- 
ant and  Just  to  the  state.  Those  asked 
by  defoidant  are  not  more  so.  Defendant 
has  no  just  grounds  of  complaint  because 
of  the  instructions  given. 

4.  There  Is  also  a  complaint  as  to  the  rul- 
ings of  the  court  on  the  admission  and  ex- 
clusion of  evidence.  The  argument  refers 
us,  in  a  general  way,  to  the  record,  but  no 
complaint  or  argument  is  made  as  to  any 
particular  ruling.  We  have  examined  the 
record,  aa  we  must  do  in  such  oases,  and 
discover  no  error.  We  may  also  state. 
In  this  connection,  that  the  complaint  that 
the  verdict  Is  without  support  In  the  evi- 
dmoe  la  not  subject  to  review  under  the 
ocmdltlons  of  the  record  as  first  noticed  in 
the  opinion.  Before  we  can  reverse  on  such 
a  ground.  It  must  appear  that  the  record 
contains  all  the  evidence.  We  may  not  Im- 
properly add  that,  with  our  views  of  the 
evidence  in  the  reocHd,  we  could  not  re- 
verse the  judgmrat  tor  want  of  mipitort 

Affirmed. 


ABNET  et  aL  V.  QLARK  et  aL 
^Supreme  Gotirt  of  Iowa.    May  11«  IflBB.) 

HlOBWA.T»— FBOrBEDIlTOS  TO  ESTABLISH— Tl MS  OV 

Appoiktino  Appraisbbs  —  NoTioB  TO  Claih- 

ASTB  or  DaIUGBB— lULBQAL  PBOCBBDIMSe— RsH- 
BDT— ApPUL— C^RTIOaABL 

1.  Code,  i  940,  rdating  to  highways,  pro- 
vides tliat  when  claims  for  damages  are  filed, 
and  on  the  day  appointed  for  tiling  the  same, 
the  auditor  must  appoint  three  appraisers  to 
view  the  ground  on  the  day  fixed  by  bim.  and 
report  the  damages  saatained  by  the  claimaDts; 
such  report  to  be  filed  In  the  auditor's  t^ce 
within  days  after  the  appointment  Held 
that,  where  appraisers  were  appointed  prior  to 
the  day  appointed  for  filing  claims,  without  no- 
tice to  the  claimants,  the  proceedings  were  ille- 
gal 

2.TbB  fact  that  such  elalmants  had  filed 
their  claims  for  damages  beftwe  the  appraisers 

were  appointed  does  not  render  the  time  of  the 
appointment  of  the  appraisers  Immaterial,  since 
claimants  were  entitled  to  be  present  when  such 
appointments  were  made,  ana  to  be  beard  In  re- 
latioD  thereto. 

3.  Since  the  appralaers  possessed  no  Juris- 
diction, an  appeal  from  the  allowance  of  dam- 
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«S«a  b7  the  board  of  superrlMn  would  farnish 
DO  reme^lj  for  the  lllegalltr  in  the  proceedings, 
and  certiorari  will  lie  to  review  the  same. 

Appeal  from  district  court,  Calhoun  ooun- 
I7;  Gbaries  D.  Goldsmith,  Judge. 

Certiorari  to  the  def^donts,  as  members 
of  the  board  of  superrlsors  of  Calhoun 
oonnty.  It  appears  from  the  petition  and 
return  to  the  writ  that  the  board  of  supep- 
▼iBDn  made  its  final  order  establishing  a 
tal^way  along  a  line  txi  wbldi  the  plaintUb 
were  landowners,  and  were  entitled  to 
damages;  tba.t  the  proceedings  of  the  board 
are  regiUar  up  to  the  appointment  of  ap- 
pralaerB  to  appraise  the  damages  upon  the 
dalma  filed;  th&t  the  report  of  the  00m- 
mlalfmers  to  review  and  report  upon  the 
expediency  of  establishing  the  highway  was 
filed  October  21«  18S0.  and  the  8U1  day  of 
Febmaiy,  1800,  was  properly  fixed  as  the 
time  for  filing  objections,  and  clulius  for 
damages.  The  time  of  appointing  the  ap- 
praiaera  does  not  definitely  appear,  but 
they  met.  In  pursuance  to  the  order  of  ap- 
polntmoit,  and  made  return  of  their  do- 
inga.  on  the  30th  day  of  January,  1890. 
One  of  the  plaintiffs  had,  before  the  oih 
polntment  of  the  appraisers,  filed  its  claim 
for  11,000  damages;  and  the  other  two, 
ihelrs  for  fSOO  each.  Each  was  allowed 
by  the  appraisers  S50,  and  the  final  order 
ee-tablishlng  the  road  was  made  November 
3,  1890.  The  district  court  sustained  a  mo- 
dem to  dismiss  the  petiti<Hi  on  the  ground 
tbat  the  petltlrai  and  the  return  to  the 
writ  show  the  plaintiffs  to  be  mtltled  to 
DO  relief  whatever.  From  the  order  of  flie 
court  the  plaintiffs  appealed. 

If.  H.  Baugta,  for  appellants.  B.  O. 
8teTeii8on,  Co.  Atty.,  for  appelleea. 

UBAXGER.  J.  1.  It  wlU  be  observed  that 
the  appralseiB  were  appointed,  and  made 
their  appraisement,  before  the  day  fixed 
tar  the  claims  to  be  filed,— February  8,  1890. 
It  la  admitted,  because  of  an  undenled 
averment  In  the  petition,  that  plaintiffs 
bad  no  notloe  or  knowledge  of  the  appoint- 
ment of  the  appraisers,  or  their  doings, 
until  after  the  final  order  establishing  the 
rood,  but  tliey  did  have  notice  of  the  time 
flxed  for  filing  claims.  By  Code,  |  940.  It 
is  provided:  "When  claims  for  damages 
are  filed,  and  on  the  day  appt^ted  for 
riing  the  same,  the  amlltor  must  appoint 
three  suitable  and  disinterested  electors  of 
the  county  as  appnilsers  to  view  the 
grotmd  on  the  day  fixed  by  hlra,  and  re- 
port upon  the  amount  of  damages  sustained 
by  the  daimaotB.  Such  report  shall  be 
made  and  filed  in  the  auditor's  office  within 
thirty  days  after  the  day  they  are  ap- 
potated."  It  la  insisted  that  the  appointment 
of  the  appraisers  before  the  day  flxed  by 
the  statute  readers  the  proceedings  void, 
the  claim  being  that  the  fact  of  such  ap- 
pointment Is  JorlsdlctlonaL  On  the  otber 
hand,  tt  Is  claimed  that.  Inasmuch  as  the 


claims  were  filed  when  the  appointment 
wna  made,  the  dny  of  the  appointment  Is 
not  material,  and  woidd  not  aifect  the  pro- 
ceedings. 

Statutes  fixing  the  dme  and  manner  for 
ofllcers  in  the  discharge  of  their  duties  are 
often  held  to  be  directory,  but  It  la  not  so 
held  when  the  time  and  manner  of  doing  the 
act  Is  fixed  with  reference  to  the  rights  and 
opportunities  of  third  persons.  The  statute 
Is  specific— that  when  claims  are  filed  the 
auditor  must  appoint  the  appraisers  on  the 
day  appointed  for  the  filing  of  the  same. 
The  language  certainly  favors  a  particular 
time  for  maldng  the  appointment.  By  a  pre- 
vious section  of  the  statute,  notice  of  tlie 
time  fixed  for  the  filing  of  claims  must  be 
served  on  the  owners  of  land  abutting  on 
the  proposed  iiighway.  The  law  fixes  that  as 
the  day  for  appointing  the  appraisers.  The 
requirements  of  the  law  that  claimants  shall 
have  notice  of  the  time  of  filing  claims,  and 
tbat  the  appraisers  must  be  appointed  on 
that  day,  are  the  equivalent  of  a  requirement 
that  claimants  shall  have  notice  of  the  time 
of  the  appointment  The  duties  of  the  ap- 
praisers have  a  q>ecial  reference  to  the 
rights  of  claimants  for  damages.  These 
claimants  have  a  direct  Interest  in  the  ap- 
pointment, and  it  seems  to  us  reasonable  to 
say  that  the  time  for  the  appointment  is  fixed 
at  the  time  claims  must  be  filed,— that  Is,  on 
the  day  for  filing,— that  claimants,  by  vlrtuf 
of  their  notice  therof,  may  be  present,  tu 
be  heard,  if  they  dedre.  Without  so  speciflc 
a  statute,  such  a  rule  would  accord  with  a 
high  sense  of  natural  Justice,  and  has  the 
sanction  of  many  adjudications,  more  or  less 
direct,  where  private  Interests  are  Involved. 
The  statute  formerly  was  that  commissioners 
to  view  and  locate  bJ^ways  must  be  ap- 
pointed on  some  of  the  regular  days  of  the 
sessions  of  tbe  board  of  supervisors,  or  at 
some  time  then  flxed.  An  appointment  at 
another  time  was  held  Invalid;  and, speaking 
of  the  time  flxed  for  Uie  appointment,  this 
court.  In  State  v.  Kimball,  23  Iowa,  531,  used 
the  following  language:  "This  Is  to  enable 
those  wbo  may  be  affected  by  the  proposed 
road  to  be  present,  and  be  heard  upon  the 
question  as  to  who  shall  be  appointed  com- 
missioner, and  upon  the  question  whether 
the  statutory  prerequisites  have  been  com- 
plied with."  It  Is  certainly  as  Important, 
and  as  much  a  matter  of  personal  rl^t,  for 
a  claimant  to  be  present  for  such  a  purpose 
when  appraisers  upon  hts  claim  are  to  be 
selected,  as  for  an  Interested  party  to  be 
present  at  the  appointment  of  a  commission- 
er who  views  and  repwts  upon  the  expedi- 
ency of  establishing  a  highway.  In  that 
case  It  Is  aiid  that  the  failure  to  appoint  at 
the  time  specified  deprived  parties  "of  the 
right  expressly  and  plainly  secured  to  them." 
Such  a  deprivation  Is  equally  true  in  this 
case.  But  it  Is  said  the  p.irtlcs  In  this  case 
had  notice  in  time  to  have  taken  an  appeal. 
If  not  sadafled  with  the  allowance.  It  must 
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be  remembered  that  this  right  of  ai^eal  Is 
glrai  in  additiim  to  the  right  at  an  appraise- 
ment made  under  a  proper  ohserrance  of 
the  law.  The  claimant  is  aiUtled,  flis^  to 
a  due  ai^nilaement,  wUidi  he  may  aco^t; 
If  he  80  elects,  or  from  which  he  may  ap- 
peal,  if  be  deems  It  inadequate.  Appdiees 
dte  ns  to  State  t.  Ebmey.  30  Iowa,  226l 
Tb9  law  required  that  the  time  fixed  for 
final  hearbv  should  be  60  days  from  the 
coming  In  of  the  commlsalfHieis*  report,  and 
the  time  fixed  was  really  lees.  The  case 
holds  that,  with  the  law  obserred  as  to  the 
presentation  of  the  petition,  the  posdng  of 
notices  and  the  anxdntment  of  a  commis* 
sloner,  jurisdiction  obtained,  and  that  ttui 
fixing  of  the  time  was  only  an  Irregularity, 
that  did  not  r«ider  the  proceeding  TOld.  or 
llaUe  to  a  collateral  attack.  The  defect 
in  that  case  was  not  as  to  notice,  but  only  as 
to  ttie  time  of  final  hearing;  and  It  does  not 
appear  that  due  notice  was  not  given  of 
the  time  actaially  fixed,  so  that  all  persons 
intwested  might  be  heard.  13110  cases  are 
unlike^  Aga*",  it  is  only  hdd  in  that  case 
that  llie  proceeding  was  not  absolntely  void. 
It  Is  not  hdd  that  because  of  the  Irregular- 
ity tho  proceedings  w«e  not  TcrfdaUe  at  the 
Instance  of  a  party  prejudiced.  Jo.  this  case 
the  attack  is  direct,  and  by  parties  preju- 
diced by  -Oie  ill^al  procedure.  It  is  not 
neoeasary  that  we  should  determine  that  tiie 
lunceedlngs  In  tUs  case  are  absolntely  Told, 
so  as  to  be  of  no  ralidity  for  any  purpose; 
but  in  our  judgment  the  Itaflure  to  observe 
the  law  as  to  the  time  of  appointing  ap> 
pralsets  was  an  illegality  that  affected  the 
final  action  of  the  board  in  establldUng  the 
road,  and  that  the  same  should  be  held  for 
nanght. 

2.  AppeUees  Insist  tha^  Inasmudi  as  an 
appeal  is  allowed,  there  is  a  plain*  speedy, 
and  adequate  remedy  at  law,  and  hence  that 
certiorari  will  not  lie,  and  cite  sereral  cases 
In  support  of  the  daim*  aU  ct  whldi  are  dls- 
tlngnlrthable  for  tiie  same  reason,  and  we 
need  notice  but  one  of  them.  The  rule  that 
certiorari  will  not  lie  who«  an  appeal  is 
allowed,  and  affords  a  plain,  speedy,  and 
adequate  remedy.  Is  not  to  be  doubted. 
Ransom  t.  Cummins,  66  Iowa,  137,  28  N.  W. 
Rep.  SOU  was  certiorari  to  a  justice  of  the 
peace,  and  tiie  lUegality  arerred  was  an  er- 
roneoua  ruling  as  to  the  qnallflcaUon  of  a 
juror  in  the  case.  It  was  held  tiiat  an  ai>- 
peal  gave  tiie  remedy  contemplated  by  law. 
In  cases  pending  before  a  justice  of  the 
peace,  where  jurisdiction  obtains  as  to  the 
parties  and  the  sabject-matter,  it  Is  quite 
difficult  to  Imagine  a  situation  where  the 
law,  by  writ  of  error  or  appeal,  does  not  af- 
ford a  snflldent  remedy  to  a  party  aggrieved 
because  of  Illegal  procedure.  In  the  above 
case,  and  others  dted,  the  illegal  act  com- 
plained of  could  in  such  a  way  have  been 
reviewed,  so  that  the  remedy  would  have 
been  plain,  speedy,  and  adequate.  In  the 
aboTe-dted  case  It  Is  said.— i^eaiclng  of  the 


justice,— "he  had  jurisdiction  to  detend 
every  question  of  irtilcih  complaint  b  mad 
The  jorisdictlon  of  the  appralsan  to  i\ 
and  determine  depended  upon  th^  appd 
ment  It  the  app<^tment  was  Illegal, 
possessed  no  authority  or  JurtodlettwL 
appeal  furnished  no  remedy  for  inch  an  | 
gallty.  The  Appeal  Is  not  tmm  the  act 
of  the  appraisers,  nor  that  of  Qie  audi 
in  thdr  appotaitment  It  Is  from  the  II 
decision  of  the  board  of  Bap<>rri8urEi, 
only  permits  a  review  of  the  claim  for  4 
agea.   Code,  |  099;  Pollard  v.  DlcUn 
Co..  71  Iowa,  438,  32  N.  W.  Rep.  418.  He 
on  appeal  there  would  be  no  remedy' 
the  illegality  comidalned  of,  vid  which 
hold  exists.  It  would  only  permit  such  a 
view  as  plalntiffa  would  be  entitiod  to  n 
a  1^1  ^prolsement,  because  of  wtilch  t 
felt  amrleved.  They  were  entitled  to  a  li 
appraisement  and  the  appeat  The 
claimed  by  appdlee  would  deprive  then 
the  former.  It  Is  sola  In  this  connac 
that  certiorari  will  not  lie  "when  the  q 
titm  sought  to  be  reviewed  is  only 
amount  of  damages,  or  tiie  failure  to  n 
an  award  on  a  proper  day."  Referenc 
made  to  Railway  Go.  t.  Whelan,  64  Ic 
G04.  21  N.  W.  Bep.  141.  Olie  case  is  In 
Willi  our  bidding.  It  states,  aa  a  basis 
Its  concludon.  the  tacts  ss  to  notice 
time  to  give  tiie  theilff's  jury  jurisdlctio: 
assess  damages.  It  bxA&A  that  tberea: 
for  errors  In  the  proceeding,  an  ap 
would  afford  an  adequate  remedy.  Ii 
this  case  the  appraisers  had  been  duly 
pointed,  so  as  to  have  been  vested  - 
power  to  act,  the  same  rule  ml^t  be  " 
caUe.  We  doubt  If  ttere  is  a  case  tt 
found,  not  In  harmony  with  our  condas 
AppeDeea  refer  In  aigument  to  a  motio 
strike  appdlants'  abstract  from  the 
but  no  audi  motion  Is  to  be  found* 
The  Jodgment  is  reversed. 


TWI8S  V.  GUARANTY  LIFB  ASS'M  • 

IOWA  et  al. 
(Snpreoie  Conrt  of  Iowa.    May  11,  181 

UOTUAL  BbNBVIT  IXaURA^TOR— OontBAOTS — \ 
Vl  UBS— K8T0PPEU 

1.  A  contract  by  which  a  mutual  b 
society  undertakes  to  pay  the  death  lose 
another  Insurance  company  is  nlb-a  vlret 
void.  Lucas  V.  Transfep  Co.,  80  N.  W. 
771,  70  Iowa.  542.  followed. 

2.  The  society  ia  not  eitopped  from 
Ing  its  liability  under  such  contract,  whei 
company  was  twnkrnpt  at  the  time  the  coi 
was  made. 

AppeeJ  from  district  oonrt,  Folk  oo 
W.  F.  Conrad,  Judge. 

OliiB  la  an  aotloa  to  recover  tba  ax 
dalmed  to  be  due  t^on  a  pdlcgr  of 
anoe  on  tiie  Ufa  of  David  U.  TwSaa. 
plaintiff  herein  la  the  beneficiary  nam 
said  pdicy.  No  defense  was  made  t 
half  of  the  defendant  the  aoarantT' 
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Aamlatloii,  and  a  }adsnient  -wob  rendered 
•satnst  It  for  tbe  earn  of  92,000  and  Inter- 
tsKU  being  the  full  amoaut  claimed.  The 
defeodant  the  SonthTreBtem  Mutual  Bene- 
fit Anoclatloa  mode  def^uw.  A  trial  by 
}uTj  was  had,  which  rcBolted  In  a  verdict 
ud  Jndgmrat  for  the  plaintiff.  Defend- 
ant appeals. 

Cuw^  A  Meeker,  for  i^ellant  Mltoh^ 
ft  Dndley  aod  NonrBa  A  Noorae,  tor  ap- 
pdlee. 

ROTHKOCK,  J.  1.  It  la  admitted  that 
Darld  M.  TwlsB  h^  a  valid  policy  of  In- 
mrance  i^n  hla  Ufe  In  the  Guaranty  Aa- 
sodatloD,  and  that  the  same  waa  In  full 
force  at  the  time  of  hla  death,  which  oc- 
curred to  the  month  of  Maj,  1880,  and 
that  the  plaintiff  herein  Is  the  beueflclary 
under  said  policy.  Hie  appellant  waa  hi 
DO  way  a  party  to  the  contract  of  Insnr^ 
ance,  bat  It  la  claimed  that  It  la  liable  to 
pay  the  amount  of  the  loaa,  by  reason  of 
an  alleged  written  coutraot,  which  It  la 
didmed  waa  entered  Into  between  the  said 
two  tnnuance  CMnpnnles  after  the  death 
of  said  David  M.  Twlss.  Tbe  written  agree* 
ment  waa  made  and  entered  Into  by  oae 
H.  8.  Halbert,  who  was  secretary  of  the 
Southwestern  Aaaociatlon,  and  by  <me 
PlokeU,  who  atyled  himself  president  of 
the  Guaranty  life  Aasodation.  The  follow- 
ing la  a  copy  of  said  written  agreement: 
"Thla  agreement,  made  and  entered  into 
between  the  Southwestern  Mutual  Benefit 
AHodatlon,  of  Marshall  town,  Iowa,  and 
the  Gnaranty  Life  Aaaociatlon,  of  Dea 
li<rinea,  Iowa,  and  H.  M.  Plokell,  as  trus- 
tee tor  the  benefit  of  the  p<^cy  holders, 
aeveraUy,  of  aald  last-named  company,  wft- 
ncaaeth,  that  the  aald  company  flrat  above 
named  hereby  agrees  witli  the  said  Guar^ 
aoty  Ufe  Association  and  H.  M.  Pk^ell. 
aa  tnntee,  that  It  will.  In  oontideratlon  of 
fba  tranafer  to  It  by  the  Guaranty  Life 
AasodatloD  of  all  Its  assets,  books,  and  fur- 
niture, perform  all  and  singular  tibe  under* 
taklni^  agreements,  and  covenants  hereto- 
frre  made  and  now  outstanding  agalnat 
said  Qnaranty  Ufe  Aaeodation  In  favor  of 
its  p(^icy  holdera,  and  win  pay  all  Ita 
IlablUtiea  for  loaaes  unpaid.  lu  oonaidera- 
tloL  of  the  premlaea,  the  said  Guaranty 
Compaqy  agreea  that  it  will,  and  It  does 
lin«by,  transfer  and  convey  nnto  said  first 
above  named  company  all  Its  books,  furni- 
ture, and  Us  assets  of  every  kind  and 
nature^  and  agrees  not  to  farther  tronaact 
iti  boslneBS  of  Ufe  Insurance  in  the  state 
ot  Iowa  or  dsewh^.  [Signed]  South- 
weston  Mntnal  Benefit  Aasodation,  by 
H.  8.  Hialbert,  Seeretaiy.  Ooaran^  Ufe 
Association,  H.  U.  PlokeU,  Preeldeat  Dea 
UotnM»  lomti,  Jnae  38th.  ISSD."  mere 
can  be  no  doubt  that,  tf  this  were  a  valU 
■greement,  it  Is  an  end  of  the  controversy. 
U  fatally  provldea  that  the  aniitilo&t  shaU 


pay  all  the  liabilities  of  the  Guanine  Com- 
pany for  losses  unpaid,  llie  policy  In  salt 
was  a  vaUd.  existing,  unpaid  loss.  But  tt 
la  contended  in  behalf  of  the  appellant  that 
the  written  agreement  la  void  because  It 
was  an  act  and  undertaking  not  authorlaed' 
by  the  corporate  articles  of  association  of 
either  of  the  defendants,  and  that  It  was- 
CTtered  Into  by  the  parties,  and  the  same 
was  dgned,  without  authority  from  their 
rc«pectlve  boards  of  directors.  It  is  further 
claimed  that  aald  Plckell  Induced  said  Hal- 
bert to  sign  the  agreement  by  certain  al- 
leged false  and  fraudulent  representatlona 
as  to  the  resources  of  the  Guaranty  Com- 
pany, and  that  said  agreement  Is  void  by 
reason  of  said  fraud.  We  do  not  TegK<t 
It  aa  necessary  to  examine  this  question  of 
fraud.  The  evidence  is  in  conflict  with, 
referenoe  thereto,  and  a  Jury  might  prop- 
erly find  for  ^tiier  party  on  that  issue. 
And  it  is  unnecessary  to  determine  whether 
Plokell,  the  alleged  president  of  the  Guar- 
anty Life  Company,  was  authorized  by  hls- 
board  of  directors  to  make  the  contract 
upon  which  the  action  is  founded.  We- 
have  directed  om  attention  to  tho  question' 
as  to  whether  the  contract  waa  such  an> 
obligation  as  the  Southwestern  Asso<dation  ■ 
was  authorized  to  make  by  Its  artldea  of 
incorporation.  If  it  was  In  excess  of  Its- 
power.  It  Is  void,  and  cannot  be  enforced 
as  a  o(mtract;  and  while  In  aoch  case,  where- 
an  tdtra  vires  contract  has  been  partly  per- 
formed, the  party  repudlatii^  It  may  be 
compelled  to  account  for  whatevw  benefits- 
may  have  been  received  by  reason  of  It,. 
yet  this  exoeptlon,  or  rather  modification,  of 
the  rule,  has  no  application  In  the  cade  at 
bar.  Thie  fact  la  that  the  appelant  did' 
not  receive  any  real  benefit  from  the  trans- 
action. It  paid  the  sum  of  $1,500  to  the  said' 
Plckell,  and  received  In  return  about  |1,200,. 
and  some  office  furniture  worth  about  flOO., 
It  is  true  that  the  two  persons  who  as- 
sumed to  make  this  contract  undertook  to- 
transfer  the  memberafalp  of  the  Gtiaranty 
Company  to  the  appelant  company,  and,, 
in  response  to  a  circular  a^t  out  to  aald 
members,  aboat  400  of  them  did  agree  to- 
the  tranaffer. 

Much  has  been  nrged  In  argument  to  tbe  ef-^ 
feet  that  appellant,  by  reason  of  this  seces- 
sion of  mmbers.  has  received  a  snfiident- 
conslderatlon  to  upbtM  the  tiransaetlon,  or 
to  require  It  to  pay  the  loaaes  of  the  Guar- 
anty Company.  We  do  not  tUnk  that  this 
claim  can  be  maintained.  The  aggregate 
amoont  of  said  tosses  la  about  fll/XK).  If 
the  appc^Uant  ahonld  pay  that  amount  for 
400  monbera  It  woold  be  a  palpable 
fraud  upon  aU  of  the  otbet  members  <^ 
the  appellant  company.  It  would  be  Qie 
paym^t  of  a  bonna  of  about  f25  each  fiv 
new  members.  It  would  be  a  withdrawal 
and  appropriation  of  f 11,000  of  tnist  funds, 
without  the  semblance  of  any  authority  to 
do  so.  either  by  the  Inmranoe  law*  of  thla* 
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state,  or  by  any  provtBlon  of  the  articles  of 
Incorporation.  This  proposition  Is  so  plain 
that  it  requires  no  fnrther  consideration. 
That  the  making  of  the  contract  was  In  ez> 
oess  of  the  power  of  appellant  there  should 
be  no  question.  We  need  not  set  oat  the 
articles  of  incorporation  or  the  by-laws.  It 
Is  enough  to  say  that  the  contract,  so  far  as 
it  attempts  to  bind  the  appellant,  is  contrary 
to  the  whole  scope  and  purpose  of  the  corpo- 
ration. The  payment  of  these  losses  would 
be  a  diversion  of  trust  funds  to  other  ob- 
jects than  those  authorized  by  the  charter, 
and  would  be  a  orlme.  Code,  {  1072.  Both 
of  these  companies  were  orKaniaed  upon  the 
assessment  plan.  The  assessments  were  made 
quarterly,  and  a  fixed  amount  was  required 
to  be  paid.  A  certain  amount  was  set 
apart  for  an  expense  fund,  and  the  remain- 
der was  designated  as  the  mortuary  fund. 
The  articles  of  association  explicitly  provide 
as  to  the  disposition  to  be  made  of  these 
several  funds.  There  Is  not  one  word  In  the 
whole  record  which  by  the  remotest  Implica- 
tion can  be  construed  as  authorizing  the  seo- 
retaiy,  or  even  the  board  of  directors,  to  use 
any  part  of  the  proceeds  of  these  quarterly 
payments  for  such  a  purpose  as  paying  the 
.death  losses  of  any  other  Insurance  company. 
It  Is  unnecessary  to  further  discuss  this  ques- 
tion. It  aippears  to  us  that  the  undertiiklng 
to  pay  the  losses  of  the  Guaranty  Company 
is  plainly  in  excess  of  the  power  of  the  ap- 
pellant or  any  of  Its  officers.  The  facts  of 
the  case  bring  It  wltuln  the  rules  announced 
in  Lucas  v.  Transfer  Co.,  70  Iowa,  S42,  30 
N.  W.  Hep.  771;  Davis  t.  Railroad  Co..  131 
Mass.  258.  And  see,  also,  2  Mor.  Prlv.  Corp. 
H  580,  581.  591.  607,  600. 

2.  But  It  Is  claimed  lik  behalf  of  ajip^ee 
that  tiie  contract  Is  executed,  and  that  the  ap- 
pellant Us  estopped  from  questlonliig  Its  raUd- 
Ity.  As  we  have  said,  where  an  ultra  vires 
contract  la  made  and  'performed  on  one  side, 
the  other  party  cannot  be  permitted  to  en- 
Joy  tbe  beneflta  reo^ved,  bat  will  be  required 
In  a  proper  action  to  aooonnt;  In  other  words, 
the  doctrine  at  a  want  <^  power  to  contract 
cannot  be  Invoiced  to  aid  a  party  to  perpe. 
trate  wrong  and  injustice.  But  this  case  pre- 
sents no  aoch  futures.  It  Is  oimceded  that 
the  Guaranty  Company  was  bankrupt  when 
the  contract  In  qaestiim  was  made.  Com- 
plaint had  been  made  to  the  state  auditor 
that  It  was  not  paying  its  death  loeses  prompt- 
ly, and  It  was  unable  to  obtain  a  certificate 
authorizing  It  to  continue  In  bualneaB.  It  Is 
said  by  the  counsel  for  appellee,  in  argument, 
that  for  the  paymoit  of  these  death  losses  the 
Guaranty  had  no  means  whatsoever  except 
of  its  annual  pronlunu,  payable  In  quarterly 
installments.  It  had  no  certificate  author^ 
Izlng  It  to  do  business  after  Mandi,  1880.  The 
death  losses  had  been  sucdi  as  to  require  the 
proceeds  of  the  mortuary  calls  to  meet  tile 
claim,  and,  bi  addition,  bad  used  up  the  re- 
serve fund.  It  was  In  this  condition  when 
the  bunred,  David  M.  Twisa,  died,  and  the 


claim  of  tbe  plaintiff  accrued.  It  Is  urged 
with  apparent  confidence  that,  as  there  were 
some  567  members  of  the  Guaranty  Com- 
pany when  It  failed,  the  appellant  should  be 
required  to  pay  Its  death  losses  upon  the 
ground  that  by  the  contract  It  acquired  some 
400  new  members.  We  have  already  said 
that  the  appellant  was  not  authorized  to 
buy  members  In  this  way,  and  on  any  each 
terms.  Let  us  see  whether  there  Is  any 
ground  for  the  alleged  estoppeL  If  there  Is 
any  reason  for  such  a  claim.  It  must  be  be- 
cause the  appellant,  by  seeking  a  transfer 
of  the  membership,  put  It  out  of  the  power 
of  the  plaintiff  to  compel  payment  by  the 
Guaranty  Company.  Tbe  wrong  and  Injury 
to  the  plaintiff.  If  any,  consists  In  taking 
away  the  m^nbershlp  so  that  the  members 
did  not  pay  their  quarterly  dues  to  tiie  Guar- 
anty Company,  by  the  payment  of  which  the 
plaintiff  would  have  received  the  amount  due 
on  the  policy.  It  appeare  to  as  that  this  is 
a  most  unwarranted  assumption.  It  Is  based 
upon  the  theory  that.  If  the  contract  had  not 
been  made,  the  667  members  would  have 
continued  to  pay  quarterly  Instalhnenta  to- 
the  Guaranty  Company  until  all  of  the  death 
clahns  were  satisfied  and  all  other  dalms 
paid.  That  this  would  hare  occurred  la  not 
only  not  probable,  but  highly  improbable. 
Members  of  such  oif;anizations  are  not  more 
likely  to  pay  money  few  nottdng  Uian  other 
peopla  The  fact  la,  the  record  shows  be- 
yond all  queatkm  that.  If  Uie  oontract  had 
not  been  made  between  the  two  ounpanlea, 
the  plalntUTs  claim  was  abaolutdy  worth- 
leas.  That  the  poalticaL  at  the  plalnttfl  woe 
in  any  manam  (dianged,  to  ha  prejudice,  by 
the  contract,  not  only  does  not  appear,  but 
the  face  of  the  tnm—ctton  shows  that  It  wan 
not  Utat  is  about  aU  ttiere  Is  of  tbia  caafc 
It  was  tried  a  Jury,  and  the  defendant 
moved  that  a  verdict  be  directed  for  the  de- 
fendant. Tbm  motkm  was  overruled.  We 
tttink  it  diould  have  beoi  auatalned,  on  the 
ground  that  the  conceded  facts  In  the  case 
showed  that  the  plaintiff  was  not  entitled  to 
recover.  Reversed. 


8GRIBNBR  v.  YORE  et  al. 

(Sopreme  Court  of  Iowa.    May  12, 1808.) 

IfoaroAoaB— FoRSOuwUHa— BBS  Judicata. 
A  decree  of  forecloiare  In  a  suit  hy  a 
Juaior  mortgagee,  to  which  the  Benior  mort^gee 
was  made  a  part;,  is  no  defense  to  an  action 
by  the  smior  mortgagee  to  foreclose,  where  ft 
waa  amended  so  as  to  provide  that  It  dionld 
not  prejudice  the  senior  mortgagee's  ri^ts*  and, 
as  amended,  was  affirmed  on  appeaL 

Appeal  from  tUstrlct  court  Polk  county; 
Charles  A.  Bishop.  Judge. 

This  Is  an  action  in  equity  to  fwedose  a 
mortgage  on  real  estate  t^vea.  by  tbe  defbud- 
ant  Yort:  to  the  lOalntlfl,  Tbe  defendant 
Bentiey  Worth  and  others  were  made  de- 
fendants, as  having  some  interest  The  de- 
f^Klant  Worth  alone  appeared  and  answered. 
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Decree  wu  entered  In  faror  the  plaintiff, 
from  wbioh  tiw  defendant  Worth  appeals. 

H.  B.  Lraig,  for  appeUant.  8t  John  & 
Sterenmi,  for  appellee. 

OITEN,  J.  Appellant,  Bentley  Worth,  Beta 
ap  as  hlB  defense  the  decrees  as  orlg- 
tiuilly  mtered  In  the  three  cases  of  Bentley 
Worth  T.  Ira  P.  Wetmore  et  el.  The  record 
shows  that  sabseqnently  these  decrees  were 
amended  by  the  district  court  by  provl^ng 
that  they  should  not  prejudice  the  rights  of 
this  plaintiff  under  her  prior  mortgage.  The 
action  of  the  district  court  was  affirmed  on 
the  appeal  of  said  cases  to  this  court.  See 
51  K.  W.  Rep.  56.  As  thus  amended  and 
affirmed,  the  appellant's  defOise  moat  fall, 
and  the  decree  of  the  dlsttiot  oourt  is  tiiere- 
fore  affirmed. 


Id  re  DEWELL'S  ESTATB. 
(Si^reme  Coart  of  Iowa.    May  12,  1803.) 

BXBCOTORS  AKD  ADHINISTBATOKS— ALLOWANCI 
TO  Wiimjw. 
Under  Code.  S  2375,  prorlditu:  that  the 
<-ourt  shall.  If  necessary,  set  off  to  the  widow, 
itod  children  under  15  years  of  age,  of  a  dece- 
lUsit,  sufficient  to  rapport  them  for  a  year,  the 
amonnt  of  the  allowaDoe  is  irithln  the  court's 
ilisentiMi:  aad  where  a  widow,  with  two  chil- 
dren  under  the  specified  age,  has  no  mtnins  of 
!«iipport  exc«)t  from  the  entate,  an  altowaoce  of 
«5U0,  in  addltioii  to  9400  worth  of  exempt 
property,  VHO  in  toMMy,  aad  dothinR,  is  not  an- 
ressonUile,  whm  the  estate  to  of  the  Talue  of 

Appeal  from  district  court,  Oedar  county; 
James  D.  €Ufflii,  Jtidse. 

Prooeedlng  upon  the  application  of 
Dewell,  widow,  for  an  allowance 
and  for  certain  orders,  and  the  objeottona 
of  the  admlntetnton  and  helra  thereto. 
An  order  was  made,  allowing  the  widow 
SRoOO,  from  which  the  administrators  and 
bein  appeal. 

J.  P.  Fnrgnson  and  J.  8.  Dewell,  for  ap- 
peUanta.  W<^  &  Hanley  and  Geo.  Mo- 
Leod,  tor  appeUee. 

amSS,  J.  Section  2373  of  the  Gode  Is 
as  fiAows:  ^The  oourt  shall.  If  necessary, 
set  ctt  to  the  widow,  and  children  under 
fifteen  years  of  age,  of  the  decedent,  or 
to  either,  suffident  of  his  property,  of  such 
kind  as  it  shall  deem  appropriate,  to  sup- 
part  them  for  twelve  months  tnxn  the 
time  of  his  death."  The  neccsidty  for  an 
allowance  Is  to  be  determined  largely  from 
the  fftcts  of  each  particular  cas&  The  ap< 
plioation  to  addressed  to  the  dlscretkm  of 
the  probate  court,  and  this  oourt  will  not 
Interfere  where  such  discretion  to  folrly 
exercised.  Caldwell  t.  Caldw^'s  Estate, 
54  Iowa,  406,.  6  N.  W.  Rep.  714;  In  re 
Peet's  Xbtate^  79  Iowa.  ISo,  41  N.  W. 
Rep.  864.  The  facts  in  this  coae  are  that 
appdlee  was  1^  wltti  two  chlldr«i  under 
ttfteoK  Tears  <tf  age,  without  other  meana 


of  support  than  she  to  entitled  to  from  the 
estate.  Two  horses,  two  cows,  one  swarm 
of  bees,  and  the  hous^old  furniture  were 
set  off  to  her  as  exempt,  valued  at  about 
9400.  The  other  exempt  property  to  re- 
tained by  the  administrator  to  carry  on  the 
farm,  he  having  been  authorized  to  con- 
tinue the  biislness.  AppeUee  receiveil 
from  the  sale  of  the  cream  about  950, 
and  from  the  sale  of  hogs  about  930,  and 
the  aHmintstrator  paid  for  some  clothing 
for  herself  and  the  children,  l^e  personal 
estate  of  the  deceased  to  valued  at  about 
915,000,  and  the  real  estate  at  $2o,000.  It 
to  certainly  no  abuse  of  discretion,  under 
the  drcumstanoea,  to  allow  appellee  $500 
for  the  support  of  herself  and  Infant  chil- 
dren. An  allowance  was  manifestly  neces- 
sary, and  the  amount  to  reasonable.  Nu- 
meroua  other  questions  are  discussed  by  ap- 
pellant, some  of  which  do  not  arise  upon 
the  record,  and  others  that  are  not  of  suf- 
ficient merit  to  require  notice  in  an  opin- 
ion. Use  ordcqr  ct  the  dtotrlot  omurt  to  af- 
firmed. 


DURHAM  V.  HVSSMANN. 

(Supreme  Court  of  Iowa.    May  12, 18^) 

PoBLio  Lands— EsTHY  um>iir  Buuntt  WauraKT 
— Canobllation — PowBK  nr  Laud  Omcs — ^Taz 
Title — Patixts — Relation  Back. 

1.  Act  CoDg.  June  23,  1860,  anthorizes  the 
interior  department  to  cancel  bounty  warrants 
which  have  been  lost  or  destroyed;  and  where 
the  petition  in  an  action  alleges,  and  ^e  answer 
does  not  deny,  that  a  certain  warrant  was  can- 
celed after  its  location,  and  the  answer  al- 
leges ttiat  it  had  been  lost,  it  will  be  presumed 
that  it  was  regularly  canceled,  even  conceding 
that  the  department  would  have  no  power  to 
cancel  a  warrant  unless  lost  or  destroyed;  and 
it  is  Immaterial  that  the  answer  also  alleges 
that  before  the  warrant  was  lost  it  had  been 
assigned  in  btonk,  and  that  it  was  found  by 
some  one,  and  purchased  Id  good  faitb  by  the 
person  who  located  it,  where  such  allegations 
are  not  proven. 

2.  In  the  absence  of  any  showing  to  the 
contrary,  it  will  be  presumed  that  due  notice 
was  given  to  all  persons  interested  before  the 
warrant  was  canceled. 

3.  Where,  before  a  patent  to  Issued,  the 
commisstoner  of  the  general  land  office  is  ad- 
vised that  the  assignment  of  a  bounty  wan-ant 
which  has  been  located  by  the  assignee  is  a 
forgery,  he  has  power  to  suspend  further  pro- 
ceedings under  the  entry,  and,  upon  a  prt^r 
showing,  to  vacate  it. 

4.  VVhere  neither  the  person  who  located 
the  warrant,  nor  any  one  claiming  under  It, 
complains  of  the  action  of  the  land  office  in 
going  further,  and  canceling  the  warrant,  com- 
plaint cannot  be  made  by  one  claiming  under 
a  sale  of  the  land  for  taxes  after  such  cancella- 
tion, which  it  is  contended  were  illegal  becaUKe 
the  title  was  in  the  United  States. 

5.  Where,  before  a  patent  was  isKiieil.  a 
bounty  vvuri-uiit  located  by  nu  assignee  thereof 
was  (■uiit.-tjlfd  by  the  land  office,  and  the  entry 
vacated,  on  the  ground  that  the  assignment 
was  forged,  no  title,  legal  or  equitable,  passed 
out  of  the  Ignited  States,  and  a  levy  of  taxes 
on  the  hind,  and  sale  thereunder,  were  void  and 
of  no  eft't't't. 

(I.  ill  such  case  the  fact  that  it  was  the 
practice  of  the  land  deparcmeat  to  afford  a  per- 
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•on,  where  he  had  located  a  warraat  in  good 
faitli,  and  the  location  had  been  set  aside  for 
some  defect  in  the  warrant,  an  opjiortunity  to 
purchase  the  land,  or  to  locate  another  war- 
rant, cannot  heip  tha  holder  of  the  tax  title, 
where  the  person  who  had  made  the  location 
did  not  exercise  the  privilege. 

7.  Where,  after  the  tax  sole  and  execution 
of  a  tax  deed,  a  grantee  of  the  person  who  had 
located  the  warrant  paid  money  as  a  sobstl- 
tnte  for  the  warrant,  as  provided  br  a  mle  of 
the  land  department,  and  receivea  a  patait, 
the  patent  did  not  relate  back  to  the  tmginal 
location  of  the  warrant,  so  as  to  support  the  tax 
title,  as  the  doctrine  of  relation  could  only  ap- 
ply for  the  protection  of  those  in  privitr  with 
the  oriffinal  locator,  and  the  holder  of  uie  tax 
title  did  not  stand  in  prirlty. 

S.  Nor  coold  the  holder  of  the  tax  title  ae- 
qoire  any  title  by  adverse  possesion  after  re- 
ceivinr  his  tax  deed,  as  the  statute  of  limita- 
tiong  does  not  run  against  the  United  States, 
and  the  land,  when  sold  for  taxes,  belonged  to 
the  United  State*. 

Appeal  from  district  court,  Carroll  cuonty; 
J.  P.  Conner,  Judge. 

Action  In  equity  to  hare  canceled  a  tax 
deed  purporting  to  convey  land  wUch  the 
plaintiff  claims  to  own.  i'''*om  a  decree  In 
favor  of  plaintiff,  the  defendant  appeals. 

Theodore  Q.  Paine  and  Cole,  "itcVej  & 
Gbeshlre,  for  appellant  Barcroft  &  McGua- 
gliao  and  O.  A.  Berrjr,  fur  appellee. 

ROBINSON,  a  J.  On  the  19tii  day  of 
May,  1858,  Robert  Oralg  located  a  bounty 
land  warrant,  issued  to  one  William  Long, 
upon  the  S.  %  of  the  N.  E.  and  the  N. 
B.  %  of  the  N.  S.  ^  of  section  27,  In  town- 
Ship  83  north,  of  range  S5  west,  in  Carroll 
county.  A  certificate  of  location  was  tasued 
and  recorded  in  the  office  of  the  recorder 
of  that  county.  No  patent  was  Issued  upon 
the  warrant,  and  on  the  1st  day  of  Febru- 
aiy,  18B4,  the  warrant  was  canceled  and  de- 
clared void  as  against  the  United  States  by 
the  d^wrtmott  of  the  Interior,  on  account  of 
the  forgery  of  the  assignment  purporting  to 
be  that  of  WUllam  Lojjr.  but  tlic  location 
made  by  Craig  was  not  canceled  or  set 
aside.  On  tb»  20th  day  t*f  .rul.7.  1S7S,  t^e  de- 
partment of  tJie  fnterlor  puUtshed  rnle  Na 
41  In  regard  to  locaUoui  nud  nssdgnnients 
of  bounty  land  warrants  wlUeh  has  since 
been  In  force,  and  which  prorldea  as  toh 
lows:  "When  a  valid  entry  Is  withheld  fnnn 
patent  on  account  of  the  oojectionable  diaz^ 
acter  of  tlie  warrant  loc.\-3d  thereon,  tho 
parties  In  Interest  may  procure  the  Isiimnce 
at  a  patoit  by  filing,  In  the  office  for  Uie  dis- 
trict In  which  Uie  land  la  situated,  an  ac- 
ceptable subBtltnte  for  the  said  warrant 
The  anbstitntlon  must  be  made  In  the  name 
<rf  the  (Hl^nal  locator,  and  may  consist  of  a 
warrant  cash,  or  any  kind  of  scrip  legally 
appUcatde  to  the  cSass  of  lands  embraced 
In  the  entry."  On  the  19tb  day  of  Hardb. 
1886,  the  plalntitr,  by  a  regular  chain  of  con- 
veyances from  Oralg,  became  the  grantee 
of  die  interest  Craig  had  acquired  In  the 
land  tn  controversy.  The  land  had  been  a>- 
Hpwed  and  texed  for  the  yean  1880,  1801, 


1862,  and  1864.  and  on  the  Sth  day  of  Octo- 
ber, 1868,  was  sold  for  the  taxes  of  those 
years,  which  had  not  been  paid.  In  Decem- 
ber, 1871,  a  treasurer's  deed  for  the  hmd 
was  issued  and  recorded.  In  Febmary, 
1874,  defendant  acquired  the  tax  title  to  80- 
acres  of  the  land,  and  In  September,  18S1, 
he  acquired  that  titie  to  the  remainder.  By 
Tlrtue  of  the  titie  thus  acquired  he  claim » 
the  right  to  substitute  for  the  canceled  war- 
rant and  to  enter  the  land  and  receive  a 
patent  therefor,  and  has  attempted  to  maxe- 
tbe  substitution.  The  plaintiff  claims  the 
same  right  and  In  June,  1888,  furnished 
$150,  which  were  paid  to  the  land  office  in 
Des  Molnefe,  under  the  direction  of  the  sec- 
retary of  the  Interior,  In  the  name  of  F.  M. 
Hunter,  trustee,  as  a  substitute  for  the  war- 
rant The  terms  Imposed  by  the  secretary- 
provided  for  the  Issuing  of  a  patent  In  the- 
name  of  Craig,  to  be  held  by  the  trustee 
until  the  lights  of  the  adverse  claimants 
should  be  Judicially  determined  by  a  court 
of  competent  Jurisdiction.  A  patwt  was  Is- 
sued in  the  name  of  Craig  In  October,  1889. 
The  plaintiff  contends  that  the  land  was  not 
taxable  fbr  the  years  1860,  1861,  1862,  and 
1864,  and  that  the  tax  deed  was  -roM.  The 
defoidant  budsts  that  the  location  of  the 
warrant  by  Oralg  created  a  taxable  Interest 
bi  the  land,  and  that  the  tax  deed  Is  valid. 
He  also  dalma  that  he  and  his  grantors  bad 
been  In  the  actual  and  adverse  possession 
of  the  land  more  than  ten  years  when  tfal» 
action  was  commenced;  that  such  posses- 
sion was  continuous,  open,  and  notorious; 
and  that  having  been  under  a  claim  ot  right 
baaed  i^kju  the  tax  deed.  It  la  enffldait  to  de- 
feat the  dfttm  of  plaintiff.  The  district  coort 
adjudged  the  tax  tlUe  to  be  v(M,  and  that 
plaintiff  had  the  right  to  snbstttnte  money 
for  the  warrant  and  qtdeted  his  title  a» 
against  the  defendant 

1.  The  second  paragraph  <a  the  twtition  al- 
leges that  on  the  1st  day  of  February,  1804,. 
the  warrant  which  was  located  by  Oralg  up- 
on the  land  tn  question  was  oanceled  and  de- 
clared void  by  the  departnunt  of  the  inte- 
rior, and  that  allegation  la  admitted  to  be 
tnia  Hie  order  oanoeBng  "ttie  wammt  "was 
Indorsed  npon  It  In  words  as  follows:  *'  Thl» 
warrant  has  this  day  bem  canceled  and  de- 
clared void  as  against  the  United  States,  on 
aooount  of  ftwrgery  in  the  assignment  there- 
of." The  appelant  ccmtonds  that  the  de- 
partment <]tt  the  Interior  possessed  no  power 
to  cancel  a  land  warrant  In  any  event,  for 
the  reason  that  the  question  whether  the  as- 
signment was  foiled  was  Judith;  but  tiiat. 
If  it  had  such  power,  it  could  not  be  exer^ 
otsed  without  notice  to  the  parties  In  Intei^ 
est;  and  It  Is  olahned  such  notice  is  not 
shown  In  ttds  case.  The  power  to  oanoet 
bounty  land  warrants  wUcfli  have  been  lost 
or  deatn^ed  was  conferred  upon  the  secre- 
tary vt  Qie  Intwior  by  an  act  of  congress  eor 
titled  "An  act  to  authorize  the  reissue  of  land' 
warrants  In  certain  cases,  and  for  othei-  por- 
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VOMs,**  approred  JtOM  23,  1800.  The  act 
^aathorixed  the  eeontary  to  lane  new  war- 
rants In  Ueo  of  those  oancded,  and  proTldes 
tliat,  when  new  warrants  Aall  be  Issned. 
ibe  oilslnal  warrants  shall  be  deemed  and 
held  to  be  null  and  voUL  The  answer  in 
this  case  alleged  that  the  warrant  was  lost 
1>7  Long,  and  the  case  Is  therefore  brought 
within  the  purview  of  the  act  of  congress  ett- 
«d.  It  Is  tme  that  the  answer  alleges  that 
before  the  warrant  was  lost  It  had  t)een  as- 
fllgned  fxi  blank,  and  dnl7  witnessed  and  ac- 
knowledged, according  to  the  rules  of  the  de- 
partment of  tiie  interior;  that  while  in  that 
4Mxidltl(ni  it  was  fouxu3  b7  some  perscm  to  de- 
floidant  unknown,  from  whom  Craig  pur^ 
-chased  tt  in  good  faith,  without  notice  of  the 
loss,  and  Inserted  his  name  In  the  blank. 
'Whether  these  avermenta.  If  true,  show  that 
<Jralg  acquired  a  good  title  to  bis  warrant,  we 
meed  not  determine,  for  the  reason  that  they 
are  not  confessed,  and  are  not  sostained  by 
any  proof.  The  facta  admitted  show  that 
tiie  warrant  was  lost  to  the  rightful  owner, 
and  that  an  officer  ot  the  gOTemment,  clothed 
with  powers  to  act,  ordered  that  It  be  can- 
■ceied.  The  record  before  us  shows  nothing 
as  to  tbs  proceedings  had  in  connection  with 
the  cancellation  of  the  warrant,  and,  in  the 
absence  of  arerment  and  proof  to  the  con- 
■trary,  we  must  presume  that  they  were  reg- 
«lar.  The  action  of  which  a>ppellant  com- 
plains may  liave  been  taken  after  due  notice 
to  all  parties  Interested  In  the  warrant  can- 
-oeled,  and  a  new  warrant  In  lien  of  It  may 
bave  been  issued  to  the  rightful  owner  of  the 
original,  and  accepted  by  him  in  satisfaction 
of  his  claim.  In  this  condition  of  ttie  rec- 
ord we  cannot  say  that  the  canceUatlon  of 
the  warrant  was  without  authority,  but,  on 
the  contrary,  we  must  presume  that  It  was 
valid. 

It  is  not  necessary,  bowerer,  to  rest  our 
oonclualon  in  this  case  upon  the  sot  of  con- 
Sreas  spedfled.  It  was  said  In  Comehns  t. 
Kessel.  128  U.  S.  456,  9  Sup.  Ct.  Rep.  122. 
that  "the  power  of  superrlslon  possessed 
liy  the  oommls^oner  of  the  general  land  of- 
fice over  the  register  and  receiver  of  the 
local  land  offices  in  the  disposition  ot  the  pub- 
Ho  lands  undoubtedly  authorizes  him  to  cor- 
rect and  annul  entries  of  land  allowed  by 
them,  where  the  lands  are  not  si^bject  to 
-entry,  or  the  parties  do  not  possess  the  qual- 
ifications required,  or  have  previously  en- 
tered all  that  the  law  permits.  The  exercise 
of  this  power  Is  necessary  to  the  due  admin- 
istration ot  the  land  department.  If  an  in- 
Yestlgati<m  of  the  validity  of  such  entries 
-wne  required  In  fiie  courts  of  law  liafore 
they  could  be  canceled,  the  necessary  delays 
attmdlng  the  etamlnatlon  would  greaUy  Im- 
pair, If  not  destroy,  the  efflcdency  of  the  de- 
parbnent"  The  officers  of  the  land  d^iart- 
ment  are  not  only  required  to  determine 
whether  lands  are  subject  to  entry,  and 
whether  the  appUcanta  are  qualified  to  make 
entries*  imt,  tat  the  ease  tut  land  wartanta,  It 


Is  within  their  provlnoe  to  asowtoln  ishettier 
tbe  person  seeking  to  locate  It  to  tb»  pemon 
to  whom  it  was  Issued,  or  one  lawfully  clatm- 
Ing  through  H<Tn,  and.  In  case  of  an  asslgn- 
laait,  whether  It  Is  gMiuine.  Therefore, 
when  the  ownmlssioaer  of  the  gmural  land 
oflloe  was  advised  that  the  assigamgnt  of 
the  warrant  In  question  was  forged,  he  was 
authorized  to  suspraid  farther  proceedings 
under  the  entry,  and.  upon  a  proper  show- 
big,  to  Taoate  It,  so  far  as  it  depended  npon 
the  warrant.  That  he  did  more  than  to  sns- 
peaA  proceedings  under  the  entry,  and  can- 
celed the  warrant.  Is  a  matter  of  which  no 
one  interested  In  the  warrant  is  complain- 
ing. Long  Is  not  a  party  to  this  cause,  and 
the  assignee  of  Craig  is  sattsfled  with  the 
action  of  the  land  departmrait,  which  termi- 
nated in  the  Issuing  of  a  patent  to  Hunter, 
as  trustee.  Tliat  action  must  therefore  be 
regarded  as  valid  and  final  for  the  purposes 
<rf  this  oase^  What  we  hare  said  in  r^rd 
to  the  powers  of  the  secretary  of  the  in- 
terior and  commissioner  of  the  general  land 
office  la  not  Intended  to  apply  to  a  case  where 
a  patent  has  been  issued  before  an  attempt 
to  cancel  or  suspend  the  entry  to  mode. 
Moore  y.  Bobbins.  96  U.  S.  S30. 

2.  Although  the  warrant  located  by  Gralg 
was  canceled,  the  location  or  entry  was  not 
set  aside,  and  It  is  Insisted  that  It  gave  to 
him  such  an  Interest  In  the  land  that  It 
beoame  subject  to  tazatlon  by  the  state. 
But  the  warrant  located  did  not  belong 
to  him,  and  the  gormunait  acquired  noth- 
ing by  Its  surrender,  hut  was  liable  to  the 
rigiitfnl  owner  for  that  warrant,  or  a  new 
one  in  lieu  of  it.  Craig  paid  noOiing  for 
the  entry,  and  it  oonferred  upon  him 
neither  the  legal  nor  the  equitable  title 
to  the  land.  It  Is  true  that  it  was  the 
pracHoe  of  the  land  d^artment,  at  the  time 
the  warrant  was  located,  to  afford  a  per 
son  who  had  located  such  a  warrant,  when 
such  location  was  set  aside  beoaose  of  some 
defect  in  the  warrant. '  an  opportunity  to 
secure  the  land  by  purcliase,  or  by  the 
looatlfm  of  another  warrant,  where  the  lo- 
cation set  aside  was  made  In  good  faith. 
Liester,  Land  Lews,  615;  and  rule  41  of 
1875.  made  definite  the  practioe  In  such 
oases.  But  the  right  thus  given  was  In 
the  nature  of  a  privilege,  which  might  he 
exercdaed  at  the  option  of  the  penun  for 
whose  benefit  it  was  glTen,  but,  until  ex- 
ercised, the  title  to  the  land,  both  legal 
and  equitable,  remained  in  the  general  gov- 
ernment. I^nds  in  the  gen«al  govern- 
ment In  this  state  are  not  taxable,  nor  can 
they  be  taxed  for  tiie  year  in  which  they 
are  entered,  located,  or  sold.  Reynolds  v. 
County  of  Plymouth,  55  Iowa,  92,  7  W. 
Rep.  468;  Code,  1 797,  subd.  7.  It  to  true  that 
lands  derived  from  the  general  gorenunent 
maj  be  taxable  before  patents  tharefM- 
have  been  Issued.  Cedar  Rapids  &  M.  R. 
Oo.  T.  Qamdl  County,  41  Iowa,  159;  Land 
Oa  T.  Fttehpatriok,  S2  Iowa.  244,  8  N.  W. 
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Rep.  40.  But  moh  lands  are  taxable  only 
when  the  equitable  title  has  passed  from 
the  general  ffOTerament,  and  the  person 
who  has  acquired  It  has  done  all  which  can 
be  required  of  him,  and  has  a  completed 
right  to  the  patent  Railroad  Co.  t.  Mo- 
Shane,  22  Wall.  444;  Railway  Co.  t.  Prea- 
oott,  le  Wall.  603.  Neither  the  legal  nor 
the  equitable  title  to  the  land  In  oontro- 
versy  passed  from  the  general  government 
untU  the  24th  day  of  June,  1888,  when 
plaintiff  paid  to  the  receiver,  at  Des  Moines, 
money  required  as  a  substltnte  for  the 
patent  It  foUows  that,  the  land  waa  not 
taxable  before  the  year  1889,  and  that  no 
title  was  oonveyed  by  the  tax  deed.  It 
la  sold  that  the  patent,  when  Issued,  re- 
lated back  to  the  original  location,  and 
Wheeler  t.  Merrlman,  SO  Mhm.  872,  15  N. 
W.  Bep.  665,  la  relied  upon  as  supporting 
Qiat  claim.  It  was  said  in  that  case  that 
*lt  is  w^  settled  that  land  pnrcdiased  of 
the  United  States  and  paid  for,  thou^  not 
patented.  Is  subject  to  taxation.**  That  may 
be  conceded,  subject  to  such  limitations  as 
are  imposed  by  the  state  in  which  the  land 
Is  situated,  but  when.  In  law,  is  paymmt 
in  sQOh  a  case  as  this  made?  Certainly  not 
when  a  warrant  which  cannot  be  received 
legally  Is  tendered  In  payment  For  some 
purposes  a  patent,  when  Issued,  operates 
to  vest  the  title  In  tiie  patentee,  by  rela- 
tion back  to  the  date  of  the  oerUficate  of 
locution  or  entry,  as,  to  make  of  no  effect 
an  interrening  duplicate  oertlflcate  of  en- 
try. Heirs  of  Klein  t.  Argenbrl^t.  26 
Iowa,  4&4.  In  Gibson  T.  Chouteau,  13  Wall 
02,  It  was  said  "that  the  doctrine  of  re- 
lation is  a  fiction  of  law,  adopted  by  the 
courts  solely  for  the  purposes  of  justice, 
and  Is  only  applied  for  the  security  and 
protection  of  persons  who  stand  in  some 
priTity  with  the  party  that  initiated  pro- 
ceedings for  the  land,  and  acquired  the 
equitable  claim  or  lig^it  to  the  title."  But 
there  la  no  privity  between  the  defend:- 
ant  and  Craig.  A  tax  title  Is  not  derin^ 
tlre^  but  Is  new  and  independent  of  former 
titles;  and  to  hold  that  by  reason  of  the 
payment  of  June,  3888,  the  eqtdtoble  title 
to  the  land  passed  from  ttxe  United  States 
30  years  before  that  time  would  be  not 
only  unauthorized,  but  contrary  to  the  doc- 
trine of  relation  as  stated.  Oar  omclurion 
la  sustained  by  the  case  of  Reynolds  t. 
County  of  Plymouth,  55  Iowa,  98,  7  N.  W. 
Kep.  468,  and  Colder  t.  Keegan,  30  Wis. 
12G.  The  statute  of  limitations  does  not 
run  against  the  United  States.  Shioe  Oralg 
acquired  no  taxable  interest  In  the  land  by 
his  location,  the  tax  deed  oonTeyed  no 
tiae,  and  defendant  bos  acquired  so  ti^tA 
by  the  possesslcm  of  the  land  held  hlm- 
self  and  his  grantors.  The  general  land 
oiHoe  treated  the  entry  of  Craig  as  suffl- 
Qieat  to  enable  liim  and  his  assignee  to 
perteot  his  entry,  and  thus  acquire  title  to 
the  land.  The  plwl^rtlff  has  acquired  all 


rights  whkdi  the  original  entry  ocmferred 
upon  Cnig,  and,  by  Ida  psymoit  oC  nK»ey 
In  Ilea  of  the  warrant  and  the  Issuing  of 
the  patent;  Iibb  beeome  oitilled  to  the 
land.  The  decree  of  ths  district  mat  is 
afllnosd. 


LB  HOTNB  T.  BBADEN  et  aL 
(Supreme  Oonrt  of  ^wa.  May  U,  1898.) 
AssiONyaNT  fob  Bbnbpit  or  CssotTOBa  ~  Fnr- 

BBBNCBs — Estoppel — Admission  of  Evidence. 

1.  The  fact  that,  on  the  day  of  so  aaslsn- 
ment  for  the  benefit  of  creditom.  judgmenti 
were  ooafessed  against  tbe  assignor  on  iDitra- 
meots  ezecated  oy  him  from  two  mootbs  to 
four  years  before,  and  that  on  that  day  entry 
was  made  on  the  books  of  a  corporation  of 
asstgnmrats  of  stock  prerlonsly  made  to  cred- 
itors, does  not  oODStitate  tbe  ratering  of  judg- 
ment and  transferring  of  stock  part  of  the  gcsi- 
eral  assignment  and  therefore  render  It  void, 
as  an  attempt  to  make  a  general  asdgnment, 
with  preferences.  In  violation  of  Code.  I  2115. 

2.  The  fact  that  an  asaiguee  has  com- 
menced an  action  to  set  aside  a  transfer  of 
stock  by  the  assignor,  as  in  fraud  of  his  cred- 
itors, does  not  estop  the  asaignee,  in  an  action 
against  him  by  another,  from  dalming  that  the 
assignment  Is  valid. 

3.  It  is  not  an  abase  of  discretion  to  re- 
fuse permission  to  allow  a  party,  after  close  of 

a  trial,  to  amend  Us  pleading,  and  offer  ad-  , 
ditionai,  newly-diseovered  evidence,  where  the 
witness  whose  testimony  was  to  he  introduced 
testified  in  the  cause,  and  the  testimony  pro- 
posed was  sncb  as  the  pleadings  and  evidenre 
should  have  su^ested  inquiry  for,  and  no  dili- 
gence to  proonre  It  Is  sliown. 

Appeal  from  district  court,  Modoob  coun- 
ty; Geocge  W.  Wakefield,  Judga 

Actl<ni  In  equity  to  recover  Hie  amonnt 
dna  <m  aocomtt  of  a  ^mlasory  note,  In- 
dorsed by  defoidant  D.  W.  Braden.  and  to 
subject  to  its  payment  certain  lands  dalmed 
by  defendant  Isaac  K.  Wood  as  aaitenec 
of  Braden.  There  waa  a  hearing  on  the  mer^ 
its,  and  a  decree  In  taroe  of  the  asrignce. 
The  plaintiff  appeals. 

McMillan  &  Klndall,  for  appellant  R.  B. 
Hanna.  for  appdleea. 

ROBINSON,  O.  X  The  parties  to  this 
action  are  nonresidents  of  the  state  of  Iowa, 
and  at  the  time  the  note  In  suit  was  given, 
and  for  srane  time  thereafter,  they  were  res- 
idents of  the  state  of  Pennsylvania.  The 
note  was  girai  on  the  19th  day  of  Octo- 
ber, 1880.  to  Braden,  for  the  sum  of  $3,000. 
It  was  payable  four  months  after  Its  date, 
and  was  transferred  by  Braden  to  plaintiff 
by  an  Indorsemait  In  blank.  On  the  27th 
day  of  November,  18S9,  Bmden  made  a  gen- 
eral asdgnmMit  for  the  benefit  of  his  cred- 
itors to  tbe  defendant  Wood.  At  that  time 
Braden  was  the  owner  of  80  acres  of  land  In 
Monona  county,  and  of  200 'acres  of  land  in 
Union  county.  In  tUs  state,  which  his  as- 
tignee  claims  under  the  deed  of  asalgnraent. 
The  plaintiff  transferred  the  note  1^  indorse- 
ment. It  was  duly  protested  for  nonpayment 
at  maturity,  and  .be  was  compelled  to  pay 
It.    This  action  was  brou^t  to  recover  tlie 
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amount  so  paid,  with  Interest,  and  waa  aided 
1*7  attadunent;  writs  baring  been  Issued  and 
leried  upon  the  lands  described.  Plaintiff 
•As  that  the  deed  of  assignment  be  set 
aidda,  and  that  the  lands  be  subjected  to 
the  payment  of  bis  claim.  The  d^Tendant 
Braden,  althonxh  duly  served  with  notice  of 
the  acticm,  fallM  to  appear.  The  defendant 
Woodt  as  assignee,  appeared  and  filed  an  an- 
nrer,  which  Included  a  counterclaim.  In 
that  he  sets  out  his  title  to  the  land,  and 
uks  Qiat  it  be  confirmed  and  quieted,  as 
against  the  clnlm  of  plaintiff.  After  tbe 
action  was  brou^t,  the  land  in  controvei'sy 
vas  sold.  In  accordance  with  tbe  stipulation 
of  parties,  and  the  proceeds  thereof  were  de- 
posited in  bank,  subject  to  the  decree  to  be 
reodored  In  the  case.  The  district  court,  on 
final  bearing,  dismissed  the  petition  of  plaln- 
UiT.  gave  to  defoidant  Wood,  as  aa^gnee, 
the  rell^  demanded,  and  ordered  the  bank 
to  pay  to  ttie  aatJgnee  the  money  deposited 
with  It 

1.  The  appellant  contrads  that  the  as- 
signment to  Wood  waa  void  because  made 
with  preferencea  It  appears  that  Braden 
was  tbe  owner  of  several  tracts  of  land,  of 
a  house  and  lot,  and  ot  an  Interest  In  sereral 
other  houses  and  lots.  In  Gre^e  county.  Pa., 
where  he  then  resided;  that,  on  the  day  he 
made  tbe  assigcraent,  several  Judgments, 
valid  under  the  statutes  of  Pennsylvania, 
were  entered  In  the  court  of  common  pleas 
ID  and  for  Greene  county,  some  of  which  may 
have  created  Uens  upon  the  real  estate  of 
Kraden  in  that  Qounty,  paramount  to  the 
ileed  of  aartgnment;  that  the  Judgments  so 
entered  were  upon  lnstnun«its  In  writing 
aiade  by  Bradoi,  In  whidi  he  empowered 
any  attorney  of  any  court  of  record  to  ap- 
pear for  him,  and  confess  judgment  against 
him  for  certain  specified  sums,  and  that  the 
aaslffuee.  Wood,  was  his  brother-in-law.  It 
Is  daimed,  also,  that  on  the  day  of  the  «>- 
^gnmeit,  and  before  It  wiis  made,  Braden 
transferred  to  his  mother-in-law,  to  bis 
daughter,  and  to  one  Dr.  Brock,  shares  of 
the  capital  stock  ot  a  bank,  and  of  certain 
cattle  and  horse  companies,  and  that  these 
various  acta,  including  ihe  assignment  to 
Wood,  idiould  be  regarded  as  parts  of  a  sin- 
gle transaction;  hence  that  certain  creditors 
were  preferred,  and  that  the  assignment  was 
for  that  rL*naon  frandul^t  aud  void.  It  is 
farther  claimed  that  tbe  deed  of  assignment 
did  not  describe,  and  was  Insnffldont  to  con- 
vey, the  lauds  hi  controversy;  that  the  cer- 
tificate of  acknowledgment  was  defective; 
that  the  deed  was  not  recorded  In  the 
proper  recfird  of  Monona  county;  and  that 
the  record  thereof  did  not  Impart  constructlTe 
uotice  of  the  deed. 

If  it  be  true  that  the  giving  of  tbe  au- 
thority to  enter  tbe  judgments,  and  the 
tramrfer  of  the  certlfioates  of  stoc^  and  the 
execution  of  the  deed  of  assignment,  should 
he  regarded  as  parts  of  a  dngle  transaction. 
It  would  be  oontnuy  to  the  provision  of 


section  2115  of  the  Oode,  and  Told,  under 
the  laws  of  this  state,  as  being  an  attempt 
to  make  a  general  assignment  with  prefer^ 
ences.  Clement  v.  Johnson,  (Iowa,)  62  N. 
W.  Bep.  502,  and  cases  therein  dted.  Tbe 
instruments  by  virtue  of  which  the  judg- 
ments against  Brnd^  were  entered  were 
givMi  Ml  various  dates,  oommencing  on  Uie 
24th  day  of  November,  1885,  and  ending  on 
the  21st  day  ot  September,  1889.  That 
they  were  given  in  good  faith,  for  valid 
considerations,  la  not  questioned.  Braden 
had  no  power,  unless  by  their  payment, 
to  prevent  the  entering  of  the  Judgments 
upon  them.  No  evidence  was  offered 
which  authorizes  the  condudon  that  the 
judgments  were  entered  at  the  request  or 
instance  of  Braden,  and  It  is  oiu:  opinion 
that  they  must  be  treated  as  transactions 
Independent  of  the  general  assignment 
Braden  transferred  to  Dr.  Brock  shares  ot 
the  capital  stock  of  the  Farmers'  &  Dro- 
vers' National  Bank  of  Waynesburg.  ot 
the  value  of  $7,250,  to  secure  the  payment 
of  about  $7,750.  Braden  was  then  owing 
to  Brock  a  part  of  that  amount,  and,  for 
the  remainder.  Brock  was  security  for  Bra- 
den. The  stock  was  transferred  on  the 
books  of  the  bank  on  the  day  the  assign- 
ment was  made,  but  In  fact  was  ssslgned 
to  Brock  about  two  weeks  before  that  time. 
Brad^  owned  $31,800  of  the  capital  stot^ 
of  the  DowUn  &  Bush  Cattle  Company; 
and  the  books  of  that  company  show  that 
$5,000  of  that  amount  was  transferred  to 
his  daufibter,  Mra.  Foster,  on  the  14th  day 
of  December,  1888,  and  that  $10,000,  on  the 
same  date,  was  transferred  to  his  mother- 
in-law,  Mrs.  Howden.  It  appears,  how- 
ever, that  the  original  assignments  were 
made  on  the  certificate  of  sto<k  on  the 
27th  day  of  November,  1880,  and  xmdls- 
puted  evidence  shows  that  they  were  so 
made  before  the  deed  of  assignment  was 
executed.  It  appears  that  Braden  also 
transferred  to  his  daughter  80  shares  ot 
the  capital  stock  of  the  Bock  Creek  Hotse 
Company,  on  a  date  not  shown,  althou^ 
it  was  before  the  deed  ot  assigDment  was 
made.  In  March,  ISOO,  tbe  defendant 
Wood,  as  assignee,  commenced  an  action 
in  equity  In  the  court  of  common  pleas 
of  Greene  county.  Pa.,  to  set  aside  the 
transfer  of  stock  to  Mrs.  Howden,  on  the 
alleged  ground  that  It  was  fraudulent  as 
to  his  creditors,  but  the  action  has  not  been 
determined.  The  fact  that  such  an  action 
has  been  commenced  prores  nothing  as  to 
the  character  of  the  transfer,  nor  is  the  as- 
signee estopped  thereby  to  claim  In  this 
action  that  the  assignment  Is  Talld.  The  ■!- 
legations  In  his  pleading  In  the  P&msytrw- 
nla  court  do  not  purport  to  be  based  upon 
his  personal  knowledge,  and  are  entitled 
to  littie.  If  any.  weight,  as  evidence  In  this 
case.  Hie  transferring  of  the  stock  on  the 
day  the  general  assignment  was  made  li 
a  droumstanoe  cnlenlatwd  to  arrest  atten- 
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•Uon,  but  dooi  not,  alone,  establish  fraud. 
It  It  WM  an  iBdqtoident  transaotioii.  In  no 
wmy  ooimeoted  with  the  aaaigpnient.  It 
WBM  authoiteed  by  law*  and  doea  not  aifeot 
the  aarignment  Farwell  t.  Onnnlntfwm, 
•Oowa.)  62  M.  W.  Bep.  1126.  That  Bradcfli 
was  Indebted  to  his  mother-in-law  and 
daughter  In  large  amounts— larger  than  the 
value  of  the  atook  tranatttred  to  them— 4a 
abown,  and  not  aerlously  qoeatloned.  We 
are  aatiaOed,  from  a  oareful  examination 
of  all  the  erldeooe  aubmltted,  that  plaintiff 
baa  failed  to  Oum  that  the  entering  of 
Judgment  and  the  tranaferring  of  stock 
vere  any  part  of  the  graeral 

Tb»  eertlflcate  of  acknowledgment  at- 
tached to  the  deed  of  assignment  when  it 
was  exeonted  did  not  oompljr  with  the  re- 
quirements of  Om  Btatute  of  tUa  atate^  and 
plaintiff  was  not  charged,  by  the  recording 
-Hi  the  deed  In  thla  atate*  with  cmiatruetfTe 
notice  of  its  contents;  but  he  was  Informed 
-en  the  day  that  It  was  uecnted  that  Bra* 
-den  had  made  a  general  assignment  of  all 
Us  property  for  the  bokeflt  of  bis  credit- 
-ors,  anil  therefore  had  actual  knowledge 
■of  the  fact  Ihe  deed  waa  <m  a  later  date 
pn^rly  ackowledged,  and  la  valid.  It  la 
said,  however,  that  It  waa  defective  taL  ttiat 
It  did  not  describe  the  land  in  omtrovenor. 
'The  deed  purported  to  assign  and  transfer 
to  the  assignee  "all  of  his  [Daniel  W.  Bra- 
•4en'B]  property,  of  every  kind  and  nature 
whether  real,  pwsonal,  or  mixed,  and 
'Whoever  dtuated;  the  principal  part  there- 
<i  b^ng  situated  In  Greene  county,  Penn- 
sylvania, •  •  *  Union,  Adair,  and  Mo- 
nona counties,  Iowa.  *  *  *"  No  Inven- 
toiy  of  the  property  conveyed,  nor  Itet  of 
creditors,  was  annexed  to  the  assignment, 
■aa  required  hy  aeotlon  2117  at  the  Oode; 
4nt  that  section  and  aeotkm  2124  together 
provide  that  the  Inventory  shall  not  be 
-ooQClnsive  as  to  the  amount  of  the  estate 
•conveyed,  that  the  aaslgnment  Aall  vest  In 
ihe  assignee  the  tttie  to  any  prfHuerty  ct 
the  debtw  not  spedfled  In  the  Inventory, 
.and  Otat  tiie  failure  to  file  an  Inventory 
and  list  flhall  not  render  the  asslgnmfait 
fraudulent  or  vdd.  A  statute  of  Penuayl- 
vania  requires  the  filing  of  an  Inventory 
-or  schedule  of  the  property  assigned  within 
-30  days  after  the  execution  of  the  assign- 
uient.  It  la  shown  lhat  anoh  an  InvoitMy 
was  filed,  that  it  Included  the  land  In 
oontrov«qy,  and  that  the  aa^gnmrait  Is 
valid  under  Uie  laws  of  Pennsylvania.  We 
■are  of  the  opinion  that  no  suflOctoit  xeascm 
for  holding  it  to  be  InvaUd  under  the  laws 
•of  this  state  has  been  Aown. 

2.  The  cause  was  tried  to  the  district 
<»urt  and  submitted  in  June,  1801.  Some 
time  thereafter  the  trial  judge  notified  the 
■AttOTDe^  of  the  parties  to  the  action  that 
the  dedskm  would  be  In  favor  of  the  de- 
fendant Wood*  but  that  a  decree  would 
not  be  entered  until  the  September  term. 
In  order  to  give  the  plalutllT  an  opportunity 


to  appeal,  and  preserve  Us  attaiaunent 
liens.  On  the  Sd  day  oC  October,  1891,  the 
plaintiff  filed  a  motion  asking  leave  to 
amend  his  answer  to  the  ooonterolalm  of 
Wood  by  pleadtDA  In  ^Eect,  that  one  or 
more  of  the  Judgments  cntwed  against 
Bradcn  on  the  27  th  day  of  November,  1880, 
were  entered  pursuant  to  an  agreement 
with  Braden  that  they  should  be  so  en- 
tered before  the  deed  of  assignment  should 
be  delivered,  in  order  to  create  preferences 
In  favOT  of  the  Judgment  credltota,  and 
that  one  or  more  of  such  Judgments  were 
entered,  pursuant  to  audi  agreement,  be- 
fore the  deed  of  aerignment  waa  executed, 
thereby  creating  preferences.  The  motion 
also  asked  for  leave  to  introdooe  newly- 
discovered  evidence,  wiilcfa.  It  was  alleged, 
would  sustain  the  averments  of  the  i>n>- 
poeed  amendment  It  waa  ovemiled,  and 
of  that  ruling  plaintiff  complains.  The 
witness  whose  testimony  the  plaintiff 
aaked  leave  to  faitroduoe  bad  testified  In 
the  cause,  and,  so  far  aa  la  shown,  had  an- 
swered fuUy  all  questions  asked  him.  The 
additional  testimony  proposed  waa  of  soch 
a  nature  that  the  ideadtugs  and  evldmce 
on  which  the  cause  waa  tried  and  submitted 
should  have  suggested  Inquiry  for  It,  but 
no  dlUgmoe  to  procure  it  Is  shown.  We 
ore  of  the  ophdon  that  the  court  did  not 
abuse  Its  dlacretltm  In  refusing  to  pmnlt 
the  plaintiff  to  amend  his  pleading,  and 
offer  nddltlmul  evidence. 
The  decree  of  the  district  court  Is  affirmed. 


GTTATB  V.  SMITH. 
(Supreme  Co  art  of  Iowa.   May  11,  1803.) 
Abobivino  Btolbs  Goods — ^Tsdictment— Istbttt. 

1.  Aq  Indictment  for  rec^Tlni;  stolen  goods 
alleged  that  defendant,  at  a  specified  time  and 
place,  "22  pajrs  of  striped  pants,  not  all  of 
same  color,  but  all  striped,  each  pair  of  the 
▼aine  of  $S,  and  all  of  the  value  of  tllO,  of 
tiie  goods  and  c^ttds  and  property  of  [naming 
the  owner,]  then  and  then  bung  latdy  fdonP 
oualy  stolen,  did  receive,  boy,  and  conceal,  with 
the  intent  to  defraud  the  said  [owner]  thereof, 
and  be,  the  said  [defendant,]  then  and  there 
well  knowing  said  goods  and  chattels  and 
property  to  oave  been  feloaiouslr  stolen  as 
aforesaid,  contrary,"  etc.  Held,  that  the  in- 
dictment is  neither  ambiguous  nor  nncertain. 

2.  Under  an  indictment  for  receiving  goods, 
knowing  them  to  liave  been  stolen,  it  is  not 
necessary  to  show  a  guilty  Intent,  further  then 
the  fact  that  defendant  knew  the  goods  were 
stolen. 

Appeal  from  district  court,  Boone  county; 
J.  L.  Stevens,  Judge. 

The  defendant  was  Indicted  and  convicted 
of  the  crime  of  receiving  stolen  goods,  know- 
ing them  to  have  been  stolen.  He  appeals. 

B.  L.  Oieen,  for  appelant  John  Z.  Stone. 
Atty.  Oen.,  and  Thos.  A.  Ohpahire^  for  Qm 

State. 

KINNB,  J.  1.  The  UdlctmeDt  ehacgea 
"that  O.  W.  Smith,  on  or  about  the  fifth  day 
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«f  Apifl,  18S8,  In  the  connty  of  Boone,  state 
ot  Iowa,  twent7-two  palm  of  8tr^>ed  panta, 
not  ail  of  aame  color,  bnt  all  striped,  each 
pair  of  the  valae  of  five  dollars,  and  all  of 
the  value  of  one  faandred  and  ten  dollars, 
43f  the  goods  and  chattels  and  property  of 
Mtsh  ft  Company,  a  partnership,  the  mem- 
bers of  which  are  J.  3.  MIsh  and  S.  L.  Mlsh. 
then  and  there  bring  lately  feltmioiuly 
stfdesi,  did  receive,  bny,  and  conceal,  with 
the  Intent  to  defraud  the  said  Mlsh  &  Com- 
pany, owner  thereof,  and  he,  the  said  O.  W. 
Sml^  then  and  there  well  knowing  said 
goods  and  chattels  and  property  to  have 
been  fdonlonsly  stolen,  as  aforesaid,  con- 
trary to  the  statnte,"  eta  It  Is  said  that  this 
Indictment  Is  Insufficient;  that  It  Is  ambigu- 
ous and  uncertain.  The  Indictment  clearly 
charges  the  offense  under  our  statute.  It 
cannot  be  said  that  a  person  of  common  nn- 
deistandlng  would  not  know  therefrom  what 
was  Intended  to  be  charged.  State  t.  Thomp- 
son, 19  Iowa,  299;  State  r.  Johnson,  28 
Iowa,  407;  State  t.  HockenlKrry,  80  Iowa, 
504;  State  v.  dose,  35  Iowa,  570.  Besides, 
the  Indictmoit  Is  drawn  In  the  form  glren 
In  Wbartott'a  Precedents  of  Indictments  and 
Pleas.  See,  also,  Whartcoi,  Grim.  Lew,  H 
ij97-l003. 

2.  It  is  also  urged  that  the  court  erred  in 
jdvlng  the  first  paragraph  of  the  charge. 
Counsel  ccncede.  If  the  Indictment  Is  good  In 
form,  then  this  objection  Is  not  well  taken. 
Holding,  as  we  do,  that  the  indictment  Is 
snfflcdent,  we  need  give  this  all^^  error 
no  further  consideration. 

3.  caalm  Is  made  that  the  court  erred  In 
glTing  to  the  jury  the  seccmd  and  fourth 
paragraphs  of  Its  charge.  The  alleged  error 
Is  based  on  the  fact  that  In  Instructing  the 
Jury  as  to  what  constltnted  the  material  al- 
legations  of  the  Indictment,  which  must  be 
establldied  beyond  a  reasonable  doubt,  the 
ipiestifm  of  the  defendanfa  Intent  was 
ignored.  Our  statute  says  nothing  about  the 
Intent.  Under  It  the  material  facts  which 
most  be  established  are  that  the  goods  most 
hare  been  the  property  of  the  person  men- 
tioned in  the  Indlctm^t;  that  they  had  been 
recently  stolen,  taken,  and  carried  away, 
by  some  person  or  persons,  from  the  said  own- 
ers; that  defoidant  bongpit,  recrired,  or 
concealed  them,  knowing  them  to  have  been 
stolen;  and  that  said  acts  were  done  In  the 
county  and  state,  within  three  years  Imme- 
diately prior  to  the  finding  of  the  Indictment 
In  the  case.  The  Instmctlon  contained  all 
these  facts.  They  are  all  that  are  essen- 
tial, under  the  statute,  to  constitute  the 
•crime  charged.  Many  authorities  are  dted 
from  other  states,  holding  that  intent  is  a 
necessary  Ingredient  of  this  crime.  What- 
ever the  law  may  be  in  that  respect  elsewhere, 
latent  Is  not  by  our  statnte,  a  necessary  fact 
to  be  avored  or  proven  In  such  a  case. 

Bren  if  tamut  was  necessary  to  be  shown  to 
■to  establish  defendant's  guUt,  it  Is  dlfflcnlt 
to  ooncelTe  how  he  could  have  reeelTed, 
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pnrcSuiBed,  and  aided  In  oonoeallng  stolen 
goods,  knowing  them  to  have  been  stolen, 
without  baring  a  guUty  intent  State  t. 
Turner,  19  Iowa,  144;  State  y.  Lane,  68 
Iowa,  384,  27  N.  W.  Rep.  266.  The  Jury 
were  plainly  Instructed  as  to  the  necesslly 
of  finding,  beyond  a  reasonable  doubt 
every  fact  which,  under  the  statute.  Is  nec- 
essary to  constitute  the  crime  charged. .  More 
than  this  Is  not  required. 

4,  The  fifth  and  sixth  Instmctlons  are  claim- 
ed to  have  been  erroneous.  We  need  not  set 
them  out  They  both  go  to  the  question  of 
the  defendant's  knowIedgS^  that  the  goods 
were  stolen.  We  have  carefully  read  these 
instructions,  and  have  no  doubt  tliat  tiiey 
properly  stete  the  law. 

5.  Finally.  It  la  said  that  the  evidence 
was  not  sufficient  to  warrant  a  convic- 
tion. A  careful  reading  of  It  satisfies  us 
that  the  Jury  were  fully  Justified  In  finding 
the  defendant  guilty.  It  is  Impoe^ble  to  see. 
if  the  testimony  on  behalf  of  the  state  is  to 
be  believed,  how  any  other  result  could  have 
been  reached.  We  discover  no  other  error 
in  the  case,  and  the  Judgment  bdow  Is  af- 
firmed. 


STATB  V.  STICB. 
(Snpr^e  Court  of  Iowa.  May  12.  1893.) 

LBWDSe3:>— I:«DeCBKT  EXWJSCRS  — INTBST  — Evi- 

i)BN(x  OF  Otbek  Bihilak  Acts. 

1.  On  trial  of  an  Indlctm^t  for  lewdnesa 
committed  by  the  willful  expoaure  of  defend- 
anfa person  on  a  particular  day.  Id  a  public 
place,  in  the  presence  of  the  prosecuting  wlt- 
nefls,  it  is  not  error  to  admit  evideoce  of 
similar  acts  by  defeudant  at  the  same  place, 
on  the  same  day,  and  on  the  preceding  day, 
and  In  the  preaenc*  oi  other  persons  than  the 
prosecutinc  witness,  where,  by  Instructioos,  the 
coosideration  of  such  evidence  is  limited  to 
the  determination  of  whether  or  not  the  act 
charged  was  willfnlly  done. 

2.  On  such  trial  It  is  proper,  as  bearing  OB 
the  questlMi  «f  intent,  to  admit  evidence  that 
In  connection  with  one  of  snch  other  acts,  de- 
fendant made  an  Indecent  proposal  to  a  lady. 

Appeal  from  district  ctnut,  Appanoose 
county;  W.  L  Batib,  Judge. 

The  defendant  was  indicted  for  lewdness. 
He  pleaded  imt  guUty,  was  convicted,  and 
sentenced  to  the  county  Jail,  and  appeals. 

J.  A.  Blllott  and  Oeo.  D.  Porter,  for  appel- 
lant John  X,  Stone,  Atty.  Gen.,  Thos.  A. 
Chesliii-e,  and  C.  F.  Howell,  for  the  State. 

KINNE,  J.  1.  The  defendant  was  Indicted 
for  the  crime  of  lewdness,  committed  on 
March  20,  1892,  by  willfully  exposing;  his 
person  (private  parts)  In  a  public  place,  in 
plain  view  of  a  public  thoroujdifare  where 
people  were  pasdng.  The  case  is  sobmitted 
to  us  upon  a  complete  transcript  but  with- 
out argument  va  behalf  ot  ttther  party.  The 
crime  for  which  d^endant  was  indicted  and 
convicted  is  alleged  to  have  been  committed 
on  Sunday.  Martdi  20,  1892,  in  the  presence 
ot  a  young  lady,  whose  name  need  not  Iw 
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mentloDed.  On  the  trial  tiie  court  admitted 
evidence  of  acts  of  a  similar  character  com- 
mitted  by  the  defendant  at  the  same  place, 
on  the  same  day,  and  also  on  the  preceding 
day,  which  were  committed  In  the  presence 
of  parties  other  than  the  prosecuUng  wit- 
ness. It  is  Insisted  that  this  evidence  was 
Incompetent.  The  general  rule  is  that  evl- 
donce  of  distinct  and  separate  offenses  la 
not  admissible  to  establish  the  defendant's 
gnilt  of  the  particular  offense  charffed.  There 
are  certain  well-recognised  exceptions  to  this 
rule,  as  In  cases  where  knowledge  and  la- 
tent are  necessary  elements  of  the  offense 
charged.  1  Greenl.  Ev.  (15th  Ed.)  S  53,  note; 
Rosa  Crim.  Ev.  pp.  90-94;  Whart  Crim. 
Ev.  8  44;  2  Rice,  Ev.  pp.  521,  IS2;  Com.  v. 
SawteUe,  141  Mass.  140,  5  N.  E.  Rep.  312; 
Tliomas  v.  State,  103  Ind.  419.  2  N.  E.  Rep. 
81  fl.  In  the  class  of  cases  mentioned  It  Is 
held  that,  as  such  evidence  is  admissible  to 
show  guilty  intent  In  doing  the  act  charged, 
it  is  no  ground  of  objection  thereto  that 
it  may  also  show  that  the  defendant  is  gnilty 
of  another  crime.  This  exception  to  the  gen- 
eral rule  has  often  been  recognized  by  this 
court  State  v.  Walters,  45  Iowa,  389;  State 
V.  Jamison,  74  Iowa.  617,  38  N.  W.  Rep.  S09; 
State  V.  Saanders,  68  Iowa.  370,  27  N.  W. 
Rep.  455;  State  v.  KUne,  54  Iowa,  183,  6  N. 
W.  Rep.  184.  The  evidence  of  other  acts. 
Introduced  by  the  state,  showed  that,  both 
before  and  after  the  commission  of  the 
offense  with  which  the  defendant  was 
charged,  he  had  made  like  exposures  of  blB 
person  to  young  ladles.  Sur^  such  facta 
are  competent  to  establish  the  cliilm  that 
the  offense  for  which  he  was  on  trial  was 
designedly  committed.  Under  the  statute  It 
Is  incumt>ent  upon  the  state  to  show  that 
the  act  was  designedly  done,— that  Is,  Inten- 
tionally,—and  we  know  of  no  better  way 
to  establish  that  fact  than  was  pursued  tn 
this  case.  The  jury  were  Instructed  to  con- 
sider the  evidence  of  these  acts  for  the  sole 
purpose  of  determining  whether  the  public 
exposure  made  1^  the  defendant  of  his  per- 
son, for  which  he  was  charged,  was  done 
willfully  and  designedly.  In  connection  with 
one  of  these  otbsx  acts.  It  appears  that  de- 
fendant also  mode  an  Indecent  proposal  to 
the  young  lady.  This  was  likewise  admis- 
sible, OS  tending  to  stiow  the  Intent  with 
whldi  he  committed  the  act  for  which  be 
was  on  trial. 

2.  Error  Is  assigned  In  the  giving  and  re- 
fusing  of  instructions.  We  have  examined 
the  Instructions  given,  and  tiiose  refused, 
and  discover  no  error.  The  court's  charge 
was  ftiU,  and  dearly  set  forth  the  law  appli- 
cable to  the  case. 

8.  It  Is  said  that  the  verdict  to  contrary 
to  the  evidence.  As  Is  our  duty  In  such 
eases,  we  have  read  the  evidence  wiOi  care, 
and  hare  fully  examined  the  entire  record, 
and  dlacover  no  error.  The  record  Impresses 
ns  with  the  conviction  that  the  defendant 
had  a  fair  trial,  that  the  doubts  were  re- 


solved in  his  favor  by  the  court  below,  and 
the  verdict  was  Justified  by  the  eridenoe. 
The  Judgment  below  must  be  affirmed. 


HOTT  V.  McLAOAN. 
(Supreme  Oourt  of  Iowa.  Hay  IX  1893.) 
Appial— Trial  ds  Novo  —  DisuissAi.  of  AonoB 

—Coo  NTKROLAIM— EaCKOW. 

1.  Errors  In  the  abstract  of  tiie  record 
filed  on  appeal  will  not  prevent  the  trial  de 

Dovo  of  a  case  tried  below  tn  equity  without 
objection,  where,  on  the  abstract  being  ques- 
tioned, a  complete  transcript  is  filed. 

2.  Dismissal  of  an  action  by  plaintiff  does 
not  affect  his  rlRht  to  insist  on  the  prajer  of 
his  reply  for  reformation  of  a  contract,  pur- 
suant to  which  he  ezecated  a  deed  to  defend- 
ant, for  breach  of  covenant,  in  whieb  defend- 
ant sets  up  a  counterclaim  in  his  answer. 

3.  Where  persona  esecuiiua;  ilt!«ds  to  eadi 
other  leave  them  in  the  hands  of  a  'bird  per- 
son until  tbey  get  proper  abstracts  nt  titlfc 
reserving  to  themselvee  the  dritumilnatioa  of 
whether  the  abstracts  are  proper,  th^y  will  be 
held  to  have  l>eeD  left  In  esa*o'>v,  uiid  not  de- 
livered, though  each  pnrty  tonk  immediate  pos- 
session under  the  deo<i  to  him. 

4.  Where  there  is  no  e^ctrntiou  t7  the  cove- 
nant of  warranty  of  a  deed  left  in  escrow, 
though  a  building  on  the  land  belonged  to  n 
third  person,  the  deed  VtULOfif.  when  delivered. 
r0l|if<>  i|[|i^r  fA  t-iip  T^ptw  of  luezecndon.  when  it 
appears  that  prior  tirthe  delivery  the  gtantee 
paid  for  the  bulldiog.  and  the  evidence  riiows 
that  he  did  this  because  he  had  agreed  to  take 
the  lot  subject  to  the  right  of  the  third  pereo» 
to  remove  it. 

Appeal  from  district  court,  Carroll  county. 
J.  P.  Conner,  Judge. 

Plain  tiff  brou^t  this  action  to  recover 
damages  for  an  alleged  breach  of  the  cove- 
nants of  warranty  In  a  deed.  Defendant 
answered,  admitting  the  execution  of  the 
deed,  desiylng  every  other  allegation,  and 
setting  up  a  counterclaim  for  damages  for 
an  alleged  breach  of  the  covenants  of  war- 
ranty in  a  deed,  executed  by  the  plaintiff  to 
him,  for  lot  1,  and  the  east  10  feet  of  lot  2, 
blo<^  21,  in  the  town  of  Carroll,  Iowa.  The 
breach  claimed  is  that  a  certain  building 
situated  on  said  lots  belonged  to  one  Spragne. 
Plaintiff  replied,  admitting  the  execution  of 
the  deed,  and  alleging  that  it  was  made  in 
pursuance  of  a  writtm  contract,  and  that 
by  mistake  end  orersl^t  there  was  left  out 
of  the  contract  the  tesorvatloB  ct  the  tl^t 
of  Spragne  to  remove  the  building;  that, 
prior  to  the  d^very  of  said  deed,  d^endant 
released  plaintiff  from  liability  1^  reason  of 
said  btilldlng,  by  agreement  In  parol,  where- 
by plaintiff  was  Induced  to  deliver  said  deed. 
Plaintiff  asked  that  the  written  contract  be 
reformed,  and  that  1^  reservation  made 
with  referesice  to  said  building  be  insort- 
ed  therein,  and  that  the  contract  so  re- 
formed, be  decreed  to  be  a  part  <tf  mid 
deed.  The  case  was  tried  as  tn  equity,  and, 
after  the  evidence  was  introduced,  the  plain- 
tiff dismissed  her  cause  of  action  without 
prejudice,  and  Judgment  was  »tered  In  flavor 
of  the  defendant  oq  his  oonnterdaJm  tim 


Digitized  by  Google 


luwa. ) 


UOYT  V.  ilcLAGAN. 


19 


IIW,  wiUi  Interest  at  6  per  cent,  from  Peb- 
nury  1,  1880.  from  which  plalntlfl  appeal*. 

Beach  &.  Hoyt  and  C.  C.  &  C.  U  Nourae, 
for  appeUant.  S.  M.  Elwood,  F.  M.  Powers, 
and  Cole,  MoYey  &  Cheshire,  for  app^lee. 

QITBN,  J.  1.  Appellee  contends  that  "this 
eaaa  cannot  be  tried  de  novo  here  be- 
cauae  there  la  no  authenticated  abstract  of 
the  reoMd."  Af^ellee  flled  an  abstract,  ta 
whidi  he  says  "thw  are  a  few  material 
errore  In  appellant's  abstract,  (evidently  the 
fault  of  the  printer,)"  and  then  points  out 
fire  particulars  wher^  he  claims  appel- 
lant's abstract  Is  erroneoua  AppeUant  flled 
in  additional  abstract,  admitting  that  appel- 
lee^ abstract  Is  correct  as  to  the  three 
errors  last  named  therein,  and  denying  that 
it  Is  correct  as  to  the  first  two,  and  there* 
with  filed  a  complete  transcript  The  tran- 
script shows  appellee's  abstract  to  be  cor- 
rect, and  as,  by  the  transcript,  we  have  the 
complete  record  before  us,  we  may  try  the 
case  d«  noro,  It  having  been  tried  as  in 
oqidty  below,  without  objection. 

2.  App^ee  Insists  that,  as  the  plalntitr 
dismissed  action,  she  Is  not  entitled  to 
ba  hmrd  upon  her  claim  for  a  reformation 
of  the  contract  S&r  action  was  upon  tlic 
'.•orenants  In  the  deed  from  the  defendant 
to  her,  and  no  reformation  la  asked  as  to 
those  covenantB.  The  reformation  asked  Is 
of  the  ctmtzact  as  it  relates  to  the  deed  from 
iilaiQtiff  to  defendant,  upon  which  the  de- 
f^dant  bases  taJs  cause  of  action.  The  ref- 
ormation asked  Is  In  reply  to  the  defend- 
ant's action,  and  the  case  stands  as  though 
the  action  had  been  originally  brouglit  by 
the  defendant,  and  the  plaintiff  bad  an- 
swered, setting  up  the  matters  stated  in  his 
reply.  The  prayer  for  a  reformation  of  the 
contract  pertains  to  the  defendant's  cause  of 
action,  and  was  not  withdrawn  1^  ttift  dis- 
missal of  plaintiff's  action. 

3.  The  questions  before  us  arise  solely 
upon  tbe  defendant's  cause  of  action,  stated 
by  way  of  counterclaim,  and  tbe  plalntiCf's 
answer  thereto,  by  way  of  reply.  The  fol- 
lowing facts  appear  without  dispute:  On 
October  30,  1880.  these  parties  entered  Into 
a  contract  In  writing,  whereby  the  plaintiff 
was  to  convey  to  the  defendant  the  lots  In 
Carroll,  and  tbe  defendant  was  to  convey 
certain  lands  In  Sac  county  to  the  plaintiff; 
each  to  convey  to  the  other  "by  gooA  and 
■offldoit  warranty  deed,  tree  and  clear  of  ail 
Inrumbrances  whatsoever."  Tbe  deed  from 
the  plaintiff  to  the  defendant  was  to  be 
■"subject  to  lease  made  to  one  Nolen,  on  the 
north  east  comer  d  said  lots."  On  the  same 
day  eadi  executed  a  deed,  with  covenants 
of  general  warranty,  to  the  other,  which 
deeds,  when  executed,  were  left  with  Mr. 
Beach  "until  we  got  proper  abstracts  of 
titli;.'  Immediately  after  tbe  deeds  were 
exe-uted,  eaeh  iwrty  wrat  into  tbe  posses* 
ikm  of  tbe  pnverty  tot  wblch  he  bad  traded, 


and  made  Improvements  thereon,  the  defend- 
ant making  extensive  and  valuable  improve- 
ment upon  the  lots  in  CarrolL  One  S.  S. 
Sprague  owned  a  bsUdltig  standing  on  the 
lots  conveyed  to  the  defendant,  which  build- 
ing he  bad  a  rU^t  to  remove.  No  reserva- 
tion was  made  In  the  contract  as  to  thla 
building,  nor  was  any  reseryatlon  made  In 
the  deed  to  defendant  as  to  it  or  to  Mr. 
Nolen's  lease.  Soon  after  the  execution  of 
the  deeds,  contention  arose  between  tbe 
parties  as  to  Sprague's  building,  the  plaintiff 
claiming  that  It  was  understood  and  agreed 
by  the  defendant  thai  Mr.  Sprague  had  a 
ri^t  to  remove  bis  building,  and  that  this 
right  was  reserved  in  their  agreement,  but 
omitted  from  tbe  written  contract  by  mis- 
take and  oversight.  The  defendant  denied 
any  such  agreement  or  reservation,  and  upon 
this  subject  there  Is  a  conflict  In  the  evidence. 
The  plaintiff  testifies  plainly  and  explicitly 
that  such  was  the  agreement,  and  he  Is  cor^ 
Toborated  by  several  witnesses,  who  testl- 
fled  to  statements  made  by  the  defendant 
tending  stixmgty  to  show  that  he  understood 
that  he  was  not  to  have  the  Sprague  build- 
ing. His  own  testimony  on  that  subje.t 
stands  without  corroboration,  and  is  not 
direct  nor  oonvludng.  In  January,  1890, 
while  the  deeds  yet  remained  with  Mr. 
Beach,  and  while  the  plaintiff  was  InalBting 
that  the  defendant  must  take  tbe  tots  subject 
to  Mr.  Sprague's  right  to  remove  his  build- 
ing, the  defendant  paid  Mr.  Sprague  {180  for 
the  building,  and  It  Is  tills  amount  wbldi  be 
seeks  to  recover  as  damages.  The  matter 
with  Mr,  Sprague  having  been  thus  adjust- 
ed, each  party,  vrlth  the  knowledge  and  con- 
sent of  the  other,  on  the  6th  day  of  March, 
1880,  received  from  Mr.  Beadi  tiie  deed  exe- 
cuted by  the  other  party. 

4.  Appellant  contends  that  the  deeds  were 
not  delivered  until  March  0,  1800.  when  they 
were  takea  from  Mr.  Beach,  and  therefore 
appellee  cannot  recover  upon  ttie  covenants 
In  the  deed  for  the  money  previously  paid 
to  Mr.  Sprague  for  hla  building.  Appellee 
contends  that,  as  each  party  took  poasee- 
fdon  under  the  deed  to  blm,  there  was  a 
delivery;  that  the  deeds  were  not  left  with 
Mr.  Beach  as  escrows,  but  simply  as  a  Stim- 
ulant to  each  party  to  procure  his  abstract, 
and  that  the  dellvety  to  Mr.  Beach  was  a 
delivery  to  the  respective  grantees.  "The 
question  of  delivery  Is  always  one  of  Inten- 
tion of  the  parties."  Steel  v.  Miller,  40 
Iowa,  406.  "An  essential  characteristic  and 
Indl^enaable  feature  of  every  delivery, 
whether  absolute  or  conditional,  is  that 
there  must  be  a  parting  with  tbe  possrsslon 
and  of  the  power  of  and  control  oxer  the  deed 
by  the  grantor  for  tbe  benefit  of  the  grantee 
at  tbe  time  of  delivery.  *  *  *  As  has 
been  well  observed,  a  conditional  deed— that 
Is,  one  delivered  condltlounlly— Is  not  a 
deed,  but  an  escrow;  a  mere  wilting  having 
the  form  of  a  deed,  but  the  elEect  ot  which 
depends  wholly  upon  the  bappenlng  ot  the 
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conditions  or  CTenta  npon  which  It  to  to  be 
dellrered  to  the  ffrantee."  Prutsman  t. 
Baker*  80  Wis.  644.  The  authorities  are 
vnlfomi  in  holding  that,  to  constitute  a  good 
delirery,  the  graiitor  must  part  with  all 
power  and  control  over  the  deed,  and  the 
right  to  reToke  It  Shirley  t.  Ayres,  14  Ohio, 
30";  Berry  t.  Anderson,  22  Ind.  37;  Cook  t. 
Brown,  34  N.  H.  460;  ntctx  v.  Bunch,  30 
CaL  2ia  Hie  defendant  testified:  "After 
the  deeds  were  signed  that  day,  they  were 
put  into  the  hands  of  Mr.  Beach.  Mr.  Hoyt 
said  we  would  leave  them  in  the  hands  of 
a  third  party  until  we  got  proper  abstracts 
of  title."  This  Is  uncontradicted,  and  la  the 
only  evidence  upon  the  subject.  It  ts  clear 
that  there  was  no  Intention  that  these  deeds 
should  pass  or  take  efTect  until  proper  ab- 
stracts were  fiunlshed.  No  doubt  the  parfles 
had  confidence  -  that  proper  abstracts  would 
be  furnished,  and  ther^ore  exchanged  pos- 
sesion, but  each  reserved  to  himself  con- 
trol over  his  deed  until  the  other  produced 
a  proper  abstract  If  the  intention  was  to 
then  part  with  control  over  their  respective 
deeds  and  pass  title,  why  were  thef  left 
with  Mr.  Beach?  They  could  have  ob- 
tained proper  abstracts  with  the  deeds  de- 
livered to  each  other,  as  well  as  In  the  hands 
of  Mr.  Beach.  Another  fact  that  shows  that 
a  delivery  was  not  intended  Is  that  Mr. 
Beach  was  not  authorized  to  determine 
whether  the  abstracts  were  proper  or  not 
This  the  parties  reserved  to  themselvea  We 
are  of  the  opinion  that  the  deeds  were  not 
delivered  at  the  time  of  their  execution, 
and  that  they  were  escrows  in  the  hands  of 
Mr.  Beach,  subject  to  the  condition  that 
each  party  furnish  to  the  other  a  proper, 
abstract 

5.  Appellee  contends  that  though  the 
deeds  were  dellvwed  as  escrows,  when  the 
conditions  were  performed  th^  will  be  held 
to  relate  back  to  the  time  of  their  execu- 
tion, "where  the  ends  of  Justice  require  it." 
Conceding  such  to  be  the  law,  and  it  is  so 
held  in  many  cases,  the  question  remalna 
whether,  under  the  facts  of  this  case,  '*the 
ends  of  justice  require"  that  we  hold  the 
deed  to  defendant  to  r^te  back  and  take 
effect  from  the  time  of  Its  execution.  As 
already  stated,  the  plaintiff  testifies  ex- 
plicitly that  it  was  agreed  that  the  defend- 
ant was  to  take  the  lots  subject  to  the  right 
of  Mr.  Sprague  to  remove  his  building.  The 
evidence  shows  that  at  all  times  die  so  In- 
edsted  in  each  of  the  several  interviews  with 
the  defendant  between  the  time  the  deeds 
were  executed  and  the  time  they  were 
taken  from  Mr.  Be&cli.  Bir.  Molm  testifies 
that  about  the  3d  to  the  6th  of  November, 
1S89,  when  settitng  with  the  defendant  con- 
cerning his  building,  the  defendant  said, 
"We  are  to  settle  with  you  and  with 
Spmf^ue."  Mr.  Spmgue  testifies  that  he  was 
present  at  an  Interview  between  these  par- 
ties  about  the  22d  of  November,  1889;  that 
the  plaintiff  said:     'If  we  are  going  to  have 


any  tnniUe  about  these  bondings,'  he  says, 
'yoa  Jiwt  walk  up  the  of&ce,  and  we  will 
exchange  papers.'  He  says,  'I  would  rather 
give  them  up  than  have  trouble  about  these 
buildings.*  Mr.  Mclagan  said,  *I  8a4}poaed 
the  building  belonged  to  the  lot'  Hoyt  says 
'You  know  better;  you  know  I  told  you. 
about  two  or  tiiree  times,  the  buOdlngs  did 
not  belong  to  the  lot  and  that  you  could 
take  the  rents,  or  move  tiie  buildings  otf;* 
and  Mr.  McLi^an  says  he  guessed  it  would 
be  all  right  when  Eentner  came  home.  Mrs. 
Hoyt  says.  This  must  all  be  fixed  up  in 
good  shape  befbre  I  will  deliver  that  deed. 
Yon  must  settie  with  Sprague,  and  fix  It 
all  up;'  and  he  said  he  would  as  soon  as 
Kentner  came  home."  It  was  after  this 
that  the  defendant  did  settie  with  Mr. 
Sprague.  The  preponderance  of  the  evi- 
dooce  is  clearly  In  favor  of  the  condusVou 
that  the  defendant  purchased  and  jmld  for 
Spragne's  building  because  he  had  agreed 
to  take  the  lot  subject  to  Sprague's  right  to 
remove  tiie  building.  It  surely  cannot  be 
said,  under  these  facts,  that  the  ends  of 
Justice  require  that  we  hold  the  deed  to  the 
defendant  to  have  taken  effect  from  the  time 
of  its  execnti<m.  As  the  deed  under  which 
the  defendant  clalmH  had  not  been  delivered 
at  the  time  he  settied  with  Mr.  Sprague. 
and  was  afterwards  delivered  because  he 
had  so  settled,  a  reformation  of  the  written 
contract  is  not  required  to  enable  plalntifT 
to  maintain  her  defense  to  defendant's 
cause  of  action.  Our  conclusion  Is  that  the 
defendant  Is  not  entitled  to  recover  upon 
the  cause  of  action  set  i^  In  his  counter- 
claim. The  judgment  (rf  the  dlstriot  oonrt 
is  ther^ore  reversed. 


SEEBERG-BR  v.  CAMPBELL  et  ol. 
(Supreme  Court  of  Iowa.    May  18,  189S.) 

MOBTGaOES— jDKOMENTe— PlUOKITT  OF  L1BX8. 

Where  lots  are  pnrcliaBed  with  the  pro- 
ceeds of  the  sale  of  a  farm  owned  by  a  mar- 
ried woman,  and  occupied  as  a  homestead,  and 
the  title  to  such  lots  is  taken  la  the  name  of 
the  husband,  the  latter  holds  such  title  in  trust 
for  his  wife, — the  equitable  owner;  and  the 
liens  of  moTtgages  given  thereon  l>y  the  hus- 
band and  son,  and  their  wives,  who  each  occu- 
pied separate  portions  of  such  lots  as  home- 
steads, are  superior  to  the  lieas  of  prior  judg- 
ments against  the  husband  and  son.  In  the 
absence  of  any  equities  in  favor  of  the  jud^ 
meat  oeditors. 

Appeal  from  district  court,  Marion  coun^; 
A.  W.  Wilkinson,  Judge. 

Action  in  equity  to  determine  the  validity 
of  two  mortgages  upon  certain  real  estate. 
The  mortgages  are  held  and  owned  by  the 
plainticr.  and  were  executed  by  the  defend- 
ants W.  B.  Campbell  and  Oreeley  Campbell, 
and  their  wives.  R.  Ritz  and  the  State  In- 
surance Company,  the  other  defendants, 
claim  to  own  judgments  against  W.  B. 
Onmphcll  and  Oreeley  Campbell  which  are 
prior  In  point  of  time  to  flie  {dolntUf^  iiiOTt«> 
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faees;  and  the  question  presented  by  tike 
record  Is  whether  the  said  Judgments  at- 
tached as  liens  on  the  property  before  the 
mortgages  were  made.  There  was  a  decree 
against  the  plaintiff,  and  he  appeals. 

Ia  Klnkead,  for  appellant  Bays  Bros.,  for 
R.  Bits.  O.  B.  Ayers,  fi>r  State  Ins.  Ca 

ROTHROCK,  J.  We  hare  had  very  great 
difflcnity  In  arriving  at  a  decision  in  this 
case  The  record  Is  confuBed,  and  there 
was  an  abstract  filed  by  appellees  which 
sets  forth  additional  eridence.  The  correct- 
ness of  this  abstract  is  denied  by  appellant, 
and  we  hare  been  compelled  to  ezAmlne 
the  transcript  of  the  evidence.  For  some 
reason  tlie  app^ees  have  not  presented  any- 
thing in  the  way  of  brief  or  argnment.  Some- 
times It  occurs  that  an  omission  of  this 
Und  can  be  accounted  for  on  the  ground 
that  the  decision  of  the  district  court  Is  so 
cl parly  right  that  It  requires  no  argument 
to  stBtaIn  It  No  such  presumption  can  be 
Indulged  In  this  case.  The  facts  are  very 
mndi  InTolved,  and  a  clear  and  concise 
statement  of  the  dalm  made  by  the  defend- 
ants would  have  beoi  of  Tet7  great  assist- 
ance to  tbe  court. 

It  appears  that  W.  B.  Campbell  and  M. 
B.  Campbell  are  father  and  mother  of 
Greeley  Campbell,  and  that  many  years  ago 
they  owned  some  real  estate  In  Jefferson 
county,  irtildi  they  occupied  as  a  home- 
stead. They  mAd  that  property,  and  pur- 
chased  a  farm  In  M unroe  county,  upon  which 
they  resided  as  a  homestead.  In  the  year 
1883  they  sold  that  farm,  and  purchased 
three  lota  In  the  village  of  Hamlltoo,  upon 
which  they  removed,  and  occupied  the  same 
as  a  homestead.  As  we  tmderstand  the  rec- 
ord, tb^  woe  occupyine  these  lots  ss  a 
homestead  when  this  suit  was  commenced. 
Greeley  Campbell,  the  son.  was  married 
prior  to  the  purdiase  of  the  M unroe  county 
farm.  He  Ured  tn  a  house  on  the  farm, 
and  when  the  removal  was  made  to  Hamil- 
ton, and  ttie  three  lots  were  bought,  there 
was  a  dwtiUng  house  thoreon,  which  has 
been  rebuilt  and  repaired,  and  oecnj^ed  by 
W.  B.  Campbell  and  wtf6.  Aaofhet  house 
was  built  cat  the  premises,  which  was  used 
aa  a  home  by  Gre^ey  Campbell.  The  father 
and  son  engaged  In  the  hardware  business, 
as  merchants,  and  the  mortgages  of  tbe 
plalntlfr  were  glrai  to  secare  the  payment 
of  valid  claims  against  the  partnership. 

The  oTldence  riiowB  quite  condualTely  that 
tiw  Jeffenon  comity  home  and  the  Hunzoe 
county  farm  were  purchased  with  money 
wfafdi  Mai7  B.  Campbell,  the  wlfto  of  W.  B. 
Campbell,  owned  In  her  own  right,  and  tbe 
Hmuoa  ooimty  farm  was  actually  conveyed 
tn  her  In  the  year  1878.  But  when  the  pm^ 
chase  of  ttie  lota  In  Hamllt(»L  was  made 
ihe  conveyance  was  token  in  the  name  of 
W.  B.  OompbdL  It  la  dalmed  that  tbe 
hoihami  has  held,  and  now  holds,  the  naked 


legal  title  in  trust  for  his  said  wife,  and 
that,  as  between  the  wife  and  the  defend- 
ants Bits  and  the  State  Insurance  Company, 
the  lien  of  the  plal&tiCt  la  aui)erIor,  and  that 
she,  la  conjimctlon  with  her  husband,  had 
the  right  to  mortgage  the  same  to  the  plain- 
tiff. We  think  that  this  portion  must  be 
sustained.  It  Is  supported  by  the  evidence, 
and  is  in  accord  with  the  cases  of  Jones  v. 
Brandt  59  Iowa,  332,  10  N.  W.  Rep.  8M. 
and  13  N.  W.  Rep.  810;  Crouse  v.  Morse, 
49  Iowa.  386;  Schmidt  v.  Holtz,  44  Iowa, 
449,  and  other  cases.  It  does  not  appear 
that  there  are  any  equities  in  favor  of  the 
claims  of  the  defendants,  as  that  credit 
was  extended  to  W.  B.  Campbell  because 
for  part  of  the  time  the  title  to  the  prop- 
erty was  In  him.  On  the  contrary,  by  a 
fair  coDStructtoQ  of  the  pleadings  In  the 
case,  the  claim  of  Mrs.  Campbell  to  the 
property  Is  not  really  denied  by  the  defend- 
ant RItz.  It  may  be  that  It  might  be  held, 
under  the  evidence,  that  the  part  of  the 
proper^  occupied  by  Gredey  Campbell 
ought  not  to  be  regarded  as  part  of  the 
homestead  of  bis  father  and  mother.  But 
that  question  we  do  not  determine.  It  Is 
said  in  ai^ument  for  appellant  that  the  Judg- 
ments were  held  to  be  a  lien  superior  to 
the  mortgages  because  Oreeley  Campbell 
was  the  real  owner  of  the  house,  and  land 
upon  which  it  was  situated,  and  In  which  he 
lived.  From  oiur  examination  of  the  evi- 
dence we  do  not  reach  that  conclusion. 
There  does  not  appear  to  be  such  an  eqtilty 
in  tbe  land  In  his  favor,  or  to  create  liens 
in  favor  of  the  Judgment  creditors.  Our 
conclusion  is  that  Mrs.  M.  B.  Campbell  was 
the  equitable  owner  of  the  property,  and 
that  W.  B.  Campbell  held  nothing  but  tbe 
naked  legal  title  in  trust  for  her,  and  the 
mortgage  made  by  them  was  superior  to  any 
claim  of  the  defendants.  The  plaintiff  Is 
entltied  to  a  Judgment  and  decree  as  prayed 
In  his  petition.  Reversed. 


BOOK  et  aL  V.  BINBHABT  et  aL 

(Supreme  Court  of  Iowa.  May  13,  18^) 

Counties— ISals  of  Bwamp  iiAxns  poa  EascTiorr 
oi"  CooBTaouBS— ELKCTioir-rDtii'i'iciTOUB  Bal- 
lots. 

1.  Lands  received  by  a  eounty  aa  swamp 
aud  overflowed  laads,  or  as  Indemnity  thereftw, 

nnder  the  laws  of  congress  and  of  Iowa,  are 
within  the  contemplation  of  Acts  1802,  c.  77, 
I  1,  and  mav  be  sold,  and  the  proceeds  thereof 
applied  to  the  ^vctloD  of  pobOo  baUdiogs  for 
the  use  of  the  county. 

2.  The  county  lioard  may.  opon  a  petition 
being  presented  under  Acts  18o2,  c.  77,  for 
the  sole  of  swamp  lands  for  the  erection  of  a 
coQuty  building,  without  formal  vote,  tujree  to 
order  an  election;  tbe  order  being  thereupon 
duly  recorded,  and  the  record  read  and  ap- 
proved. 

3.  Under  Laws  18761,  e.  SO,  S  1.  (MUler'a 
Code.  p.  80.)  It  is  not  competent  for  Uie  coonty 
board  to  order  the  erectfon  of  a  conrthouse, 
when  the  probable  coitt  will  exceed  $5,000. 
wlthoat  first  snbniitting  the  pEopoaition  to  the 
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Toten  of  tlM  oonntj.  TTndw  Laws,  1S02.  c. 
77.  cotintiM  owninff  swamp  and  orerflowed 
lands  mar  devote  the  proceeds  thereof  to  the 
section  of  eoant7  buildloga,  provided  that  the 

aaestion  be  first  submitted  at  some  election  to 
le  people  of  the  connty.  Hrld,  that  a  ballot 
submitting  the  questioD  whether  a  courthouse, 
to  cost  not  to  exceed  $50,000,  shall  be  erected 
"from  the  proceeds  arisiug  from  the  sale  of 
lands  belonging  to  said  county,"  is  not  ob- 
iectionable  as  containing  two  propositions,— 
the  erection  of  the  courthouse,  and  the  sale  of 
the  lands. 

Appeal  fh>in  district  oirart,  Iowa  covnty; 
J.  H.  Preeton,  Judge. 

Plalntlffa,  citizens  and  taxp^era  of  Iowa 
connty.  brought  this  action,  in  tliree  counts, 
against  the  defraidante.  the  board  of  supers 
visors  of  sold  county,  to  enjoin  Uiem  from 
seliing  certain  lands  belonging  to  said  connty, 
and  expoidlng  the  proceeds  In  the  erection 
of  a  conrttiouBe  in  tilie  town  at  Marengo. 
Defendants'  motion  to  strike  certain  parts  of 
the  first  count  was  sustained,  also  their  de- 
murrers to  the  remainder  Ot  said  count,  and 
to  the  third  count  Plaintiffs  elected  to  stand 
on  sold  first  and  third  counts,  and  there- 
tqwn  tlie  cose  was  submitted  on  the  issues 
joined,  and  decree  was  entered  against  the 
plaintiffs,  from  which  they  appeal.  The 
issues  and  facta  appear  in  the  opinhm. 

Ran(A  ft  Wade,  T.  a  Kitchen,  and  J.  W. 
Uaffcnsberger,  for  appellants.  J.  T.  Beem, 
^dges,  Rumple  ft  Lake,  and  F.  (X  Hor 
mel,  for  appellees. 

GIVEN.  J.  1.  The  foUowing  will  be  a 
sufficient  Rtatement  of  the  proceedings  had 
by  the  defendant  board  of  supervisors:  On 
the  14th  day  of  November,  1891,  a  petition 
OB  follows,  signed  by  retfdent  taxpayers  of 
the  county,  was  presented  to  the  defendant 
board,  then  In  session,  and  filed  and  con- 
sidered: "To  the  board  at  supervisors  of 
Iowa  county,  Iowa:  The  undersigned,  resl- 
d«its  and  taxpayers  of  Iowa  county,  respect- 
fully petition  your  honorable  body  to  sub- 
mit to  the  legal  voters  of  Iowa  county  the 
question  of  authorizing  the  land  tKlonglng  to 
the  county  in  Ida  and  Cherokee  to  be  sold, 
for  the  purpose  of  applying  the  proceeds  to 
the  constructlou  of  a  courthouse  and  other 
public  buildings  at  the  county  seat;  the 
question  to  be  submitted,  tmder  such  ob- 
jections and  restrictions  as  the  board  sees 
fit  to  be  ln4>08ed,  at  a  special  election  to  be 
held  at  an  early  date."  On  the  same  day 
said  board,  in  session,  agreed  to,  and  entered 
upon  its  record  an  order  for,  a  special  elec- 
tion, as  shown  in  the  following  notice,  which 
was  published  as  required  by  law.  "Notice 
of  Special  Election.  To  the  legal  voters  of 
Iowa  county,  Iowa:  Notice  is  hereby  given 
that  the  board  of  supervisors  of  Iowa  county, 
Iowa,  on  the  14th  day  of  November,  A.  D. 
1891,  ordered  that  a  special  election  be  held 
wltliln  and  for  said  county  on  Tuesday,  the 
20th  day  of  December,  A.  D.  1891,  and  that 
nt  suck  election  there  be  submitted  to  the 
legal  voters  of  sold  county  the  following 


question,  to  wit:  'Shall  the  board  of  super- 
visors of  Iowa  county  be  authorized  to  order 
and  contract  for  the  erection  of  a  court- 
house at  Marengo,  the  county  seat  of  said 
coun^,  at  a  cost  not  to  exceed  the  sum  ot 
fifty  thousand  dollars,  from  the  procciHls 
arising  from  the  sale  of  the  lands  belonging 
to  the  co\mty,  lying  in  the  counties  of  Ida 
and  Cherokee.  In  the  state  of  Iowa:  provided, 
that  no  sum  shall  be  appropriated  therefor 
except  that  received  from  the  sale  of  said 
lands:  and  further  provided,  that  In  the  sale 
of  said  lands  no  more  than  one  quarter  sec- 
tion shall  be  sold  to  any  one  purchaser,  and 
that  same  be  sold  for  not  leas  than  one 
fourth  of  the  purchase  money  cash  in  hand, 
and  balance  on  time,  not  to  exceed  five  years, 
with  interest  at  7  per  cent  per  annum,  pay- 
able annually:  and  farther  provided,  that 
said  board  of  supervisors,  tiefore  entering 
into  a  contract  for  the  erection  of  such  court- 
house, shall  require  a  bond,  with  approved 
security.  In  the  penal  sum  of  twenty-five 
tiliousand  dollars,  conditioned  that  no  part 
of  the  cost  of  said  courthouse  shall  be  paid 
by  sold  county,  other  than  by  the  proceeds 
arlslug  from  the  sale  of  said  landa*  Ballots 
shall  have  printed  thereon  the  above  ques- 
tion, and  those  voting  in  favor  thereof  shaU 
have  the  word  'Yes,*  and  those  voting 
against  the  same  shall  have  the  word.  'No,' 
underneath  said  question.  Of  all  of  wtdcb, 
all  persons  Int^ested  will  take  due  notice. 
Given  under  my  hand  and  official  seal,  at 
Marengo.  Iowa,  this  14th  day  of  November, 
A.  D.  1891,  by  order  of  the  board  of  super 
visors  of  Iowa  county,  Iowa.  (Seal.)  J.  T. 
McGtiire.  Auditor  of  Iowa  County.  Iowa." 
An  election  was  held  in  pursuance  of  said 
order  and  notice,  at  which  8,786  ballots  were 
cast,  1,956  of  which  were  for,  and  1,830 
against,  said  proposition,  showing  a  majority 
of  126  for  the  proposition.  The  ballot  cast 
was- as  follows:  "Ticket  Shall  the  board  of 
supervisors  of  Iowa  county  be  authorized 
to  order  and  contract  for  the  erection  of  a 
courthotise  at  Marengo,  the  county  seat  of 
said  cotmty.  at  a  cost  not  to  exceed  ttie  sum 
of  fifty  thousand  dollars,  from  the  proceeds 
arising  trowa  the  sale  of  the  lands  belons^ng 
to  said  county,  lying  In  the  counties  of  Ida 
and  Cherokee,  in  the  state  of  Iowa:  pro* 
vlded,  that  no  sum  shall  be  appropriated 
therefor  except  that  received  from  the  sale 
of  said  lands:  and  further  provided,  that  In 
the  sale  of  said  land  no  more  than  one 
quarter  section  shall  be  sold  to  any  one  pur- 
chaser, and  that  same  be  sold  for  not  less 
than  one  fourth  of  the  purchase  money  cash 
in  hand,  and  balance  on  time,  not  to  exceed 
five  years,  with  interest  at  seven  per  cent 
per  annum,  payable  annually:  and  further 
provided,  that  said  board  of  supervisors,  be- 
fore entering  into  a  contract  for  the  erection 
of  such  courthouse,  shall  require  a  bond, 
with  approved  security,  in  the  pennl  sum  of 
twenty-five  thousand  dollars,  conditioned  that 
no  part  of  the  cost  of  said  courthouse  shall 
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be  paid  by  said  county,  other  than  by  pro- 
ceeds arising  from  the  sale  of  said  lauds?" 
Tlie  lands  belonging  to  said  county,  tying  In 
the  counties  of  Ida  and  Cherokee,  were  re- 
cdred  by  said  county  as  swamp  and  oreiv 
flowed  lands,  or  as  Indemnity  therefor,  under 
the  laws  of  congress  and  of  this  state.  On 
January  15,  1802,  the  plaintiffs  commenced 
this  action  to  enjoin  the  defendant  board 
from  further  proceeding  under  authority  of 
said  election.  The  claims  of  the  plaintiffs 
are  that  said  lands  are  not  swamp  and  orer- 
flowed  lands,  and  therefore  not  subject  to 
be  disposed  of  for  the  purposes  of  the  ereo- 
tlon  of  county  buildings,  under  chapter  77, 
Laws  1B62.  (Miller's  Code,  p.  1483.)  That 
the  proceedings  ordering  sold  election  were 
illegal  for  that  no  vote  was  token  thereon 
by  the  defendant  board,  and  that  the  election 
Is  ill^al  for  that  the  proposition  submitted 
and  roted  upon  contained  two  separate  prop- 
ositiwiB,  ao  jc4aed  In  the  ballot  that  a  Tote 
for  one  aecesaarUy  resulted  In  a  rote  for  the 
other. 

2.  It  will  be  observed  that  the  contention 
ts  solely  as  to  the  legnlity  of  the  proceed- 
ings ordering  the  election,  and  of  the  elec- 
tion itself,  in  the  three  respects  named.  The 
matter  stricken  from  the  first  count  of  platn< 
tiffs*  petition  Is  statements  covering  about 
^  closely-printed  pages,  as  to  contests  had 
in  previous  years  about  changing  the  loca- 
tion of  the  county  seat  of  Iowa  county,  the 
(hveralty  of  opinion  on  that  subject,  and  In 
relation  to  the  swamp  lands,  and  the  erection 
of  a  new  courthouse.  It  is  not  necessary 
that  we  set  out  these  statements  more  in 
detalL  It  is  sufficient  to  say  that  there  is 
nothing  that  Is  relevant  or  material  to  this 
case.  They  do  not  form  an  Introduction  or 
inducement  to  the  tact»  upon  which  plaintiffs 
base  their  action,  and  are  not  within  the 
role  announced  in  Childs  t.  Oriswold.  15 
Iowa.  438,  nor  Bellows  v.  Township,  70 
Iowa,  320,  30  N.  W.  Rep.  682.  The  four 
pages  of  the  first  count  that  remain  are  the 
statement  of  the  proceedings  had  by  the 
defendant  board,  and  of  the  election,  the 
kind  of  ticket  voted,  what  the  statute  re- 
quired for  the  construction  of  a  courthouse, 
and  that  unlea^  enjoined  the  defendant 
board  would  proceed  imder  said  election. 
The  count,  as  it  remained,  failed  to  show 
■ay  illegality  in  the  proceedings  or  election. 
The  demurrer  was  therefore  properly  sus- 
tained. The  third  cotmt,  after  setting  out 
the  proceedings,  election,  and  result,  alleges 
that  the  swamp-land  fund  cannot  be  di- 
verted to  the  erection  of  public  buildings, 
bat  can  only  be  used  for  the  purposes  desig- 
nated In  the  statute.  We  are  in  no  doubt 
but  that  the  lands  in  question  are  within 
the  contemplation  of  section  1,  c.  77,  Acts 
1862,  and  that  the  proceeds  thereof  may,  by 
proper  proceedings,  be  applied  to  any  of  the 
uses  named  in  said  sectilon.  Including  the 
erection  of  public  buildings  for  the  use  of 
tbe  county.  Hie  right  to  apply  the  proceeds 


of  such  lands  to  other  than  drainage  pur- 
poses bas  been  too  long  and  frequently 
recoguizod  to  now  be  questioned.  It  follows 
from  this  view  that  the  third  count  did  not 
state  a  cause  of  action,  and  the  demurrer 
was  therefore  property  sustained. 

3.  It  appears  that  when  said  petition 
was  taken  up  for  con^eration,  and  aft- 
er some  discussion,  each  member  of  the 
board  consented  to  ordering  a  spedxil  elec- 
tion, and  thereupon  the  order  was  duly 
recorded,  and  the  record  read  and  approved. 
Appellant  contends  that  the  action  Is  illegnl 
for  the  reason  .that  no  formal  vote  was 
taken,  and  cites  Thompson  t.  Linn,  35  Iowa, 
301.  This  complaint  is  based  upon  an  omis- 
sion to  pursue  pnrllamwtary  rules  in  agree- 
ing to  an  order  for  an  election.  The  rules 
under  consideration  in  Thompson  T.  Linn 
were  those  which  the  board  of  directors 
were  authorized  to  prescribe  touching  the 
eraploymeut  of  teachers  by  subdlrectors,  and 
are  not  in  point  We  And  nothing  in  the 
rules  adopted  by  the  defendant  board,  nor 
in  the  law,  that  required  them  to  pursue  the 
forms  of  parliamentary  rules  in  agreeing  to 
this  order.  We  have  the  fact  that  all  the 
members  consented  to  the  order,  and  It  was 
duly  recorded,  approved,  and  signed.  It  is 
this  consent,  recording,  and  approval  that 
gives  it  legal  Life  and  vltaUty.  See  Griggs 
V.  Kimball,  42  Iowa,  512. 

4.  The  remaining  and  Important  question 
is  whether,  in  view  of  the  form  of  ballot 
cast  at  said  election,  the  defendant  board 
may  legally  proceed  to  order  and  contract 
for  the  erection  of  a  courthouse  at  Ma- 
rengo at  a  cost  not  exceeding  $50,000,  to  be 
paid  by  the  proceeds  arising  from  the  sale 
of  said  lands.  Under  section  1,  c  80,  I^ws 
1876.  (MUler's  Code,  p.  80,)  it  is  not  com- 
petent for  said  board  to  order  the  erection 
of  a  coiu*thouse,  whw  the  probable  cost 
will  exceed  $5,000,  "until  a  proposition  there- 
for shall  have  been  first  submitted  to  the 
legal  voters  of  the  county,  and  voted  for 
by  a  majority  of  all  voting  for  and  against 
such  proposition."  Under  chapter  77,  Laws 
1862,  it  Is  made  lawful  for  counties  owning 
swamp  and  overflow  lands  to  devote  the 
same,  or  the  proceeds  thereof.  In  whole  or 
in  part,  "for  bidlding  coimty  buildings: 
•  •  •  provided,  that  before  any  of  said 
land,  or  the  proceeds  thereof,  shall  be  so 
devoted  to  any  of  the  purposes  aforesaid, 
the  question  whether  the  same  shall  be  so 
done  shall  be  submitted,  at  some  general  or 
special  Section,  to  the  people  of  the  coun- 
ty." By  chapter  135,  Acts  1870,  the  board 
Is  authorized,  for  that  purpose,  "to  call  a 
special  election,  If  properly  petitioned  for 
by  the  legal  voters  of  the  county."  The  bal- 
lot cast  follows  the  order  and  notice  for  thi^ 
election,  and  the  contention  is  upon  the  fol- 
lowing part  of  the  ballot:  "Shall  the  board 
of  supervisors  of  Iowa  county  be  authorized 
to  onler  nnd  rontract  for  the  erection  of  a 
courthouse  at  Marengo,  the  county  seat  of  said 
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coiinfy,at  acost  not  to  exceed thesnm  of  $50,- 
000.  from  tbe  proceeds  arising  from  the  sale 
of  tbe  lands  bdonglng  to  said  county,  lying  in 
the  counties  of  Ida  and  Cherokee,  In  the 
■tate  of  Iowa?**  No  question  Is  made  apon 
tbe  other  conditions  contained  In  the  ballot, 
and  hence  they  are  not  farther  noticed.  Ap- 
ptilants  contend  Ibat  two  separate  and  dis- 
tinct proposltlorai  are  contained  In  this  bal* 
lot,  so  iciaed  tbat  a  vote  for  mie  necessailly 
resulted  In  a  vote  for  tbe  other,  namdy: 
"Shall  the  board  (tf  saperrteora  of  Iowa 
county  be  antborlsed  to  order  and  contract 
for  tbe  erecUon  ot  a  courthouse  at  Blarengo. 
tbe  connQr  seat  of  said  county,  at  a  cost  not 
to  exceed  the  sum  of  $5O.O0Or'  "ShaU  the 
swamp-land  fund  belonging  to  Iowa  county 
be  devoted  wbolly  to  tbe  (Kmstructlon  of  a 
eourtbouse  at  Marengo,  In  lovra  county 
Elections  like  this  are  governed  by  the  same 
rales  Oat  apply  to  Ibe  Section  of  officers. 
In  canvassing  tbe  vote  tbe  intention  of  tbe 
voters  most  be  ascertained  from  their  ballota. 
Tbe  language  of  tbe  ballot  Is  to  be  construed 
In  the  light  of  facts  omnected  with  tbe  elec- 
tion. Hawes  T.  HlUer,  50  Iowa,  396,  9  N. 
W.  Bep.  S07.  App^ants  cits  and  r^  upon 
McMillan  v.  Lee  Oo.,  8  lowa,  S12,  and  Gray 
V.  Mount,  Iowa,  501.  In  tbe  Oase  of  Mc- 
Millan, tbe  proposition  submitted  to  be  voted 
on  at  the  same  time  was  wbetber  or  not  ^ 
county  would  eabscilbe  to  the  capital  stock 
of  three  different  railroad  companies,  5150,- 
000  In  each,  with  a  provtadon  as  follows: 
"Tbat  tbe  said  subscription  shall  not  be 
made  to  either  of  said  companies  unless  the 
vote  shall  be  carried  in  favor  of  each  and 
aU  of  them.*'  WbHe  it  Is  taitimated  that  the 
three  propositions  mlgbt  have  been  submit- 
ted at  the  same  time  In  such  a  manner  as 
to  be  Toted  upon  separately,  it  Is  beld  Ibat 
under  the  clause  last  quoted  no  sln^e  ques- 
tion was  submitted,  but  tbe  fate  of  each 
proposition  waa  mads  to  depend  upm  tbe 
result  of  all  three.  Thus  combined,  the 
voter  who  favored  one  or  two  of  the  pn^ 
oslllons,  and  opposed  the  others,  could  not 
vote  bis  sentiments.  He  must  vote  for  or 
against  aB  Tbe  vice  In  such  a  submission 
Is  tbat  by  thus  Jcrinlng  dlfferoit  propositlotts 
a  popular  and  desirable  proportion  may  be 
made  to  carry  one  that  is  not  desired;  or 
an  mdeslrable  measure,  to  defeat  one  tbat 
is  deEdrable.  In  Gray  v.  Mount  the  proposi- 
tion submitted  was:  "SbaU  tbe  swamp-land 
fund  of  Guthile  county,  Iowa,  be  devoted 
by  tbe  board  of  supervisors  «r  said  county 
to  tbe  erection  of  a  courthouse  at  Outbile 
Center,  In  said  county,  and  a  «nmty  bl^ 
school  in  the  town  at  Panora,  in  said  county. 
In  the  proportion  of  two  thirds  thereof  to 
the  erection  of  said  conrtbonse,  and  one 
third  to  tbe  erection  of  said  county  blgh- 
sdiodl  building?"  In  passing  upon  the  le- 
gality of  this  propo8ltl(m  this  court  held  that 
the  object  Is  of  the  essence  of  tbe  proposi- 
tion; that  the  appropriation  for  a  glvm  ob- 
ject is  flie  proposition  submitted;  that,  If 


ther»  are  two  objects,  there  are  two  proj 
sltions,  and,  If  submitted  togetiier,  the  vol 
cannot  vote  for  obe,  and  against  the  oth 
Supervisors,  etc;,  t.  BUsalsslppl  &  W.  Sy.  C 
21  IB  378,  and  other  nihiois  cases  foUowl 
it,  are  also  dted  tjj  ai^ellanta.  In  tbi 
cases,  as  In  McMillan  t.  Lee  Oa,  the  pr> 
oflltlon  was  In  aid  of  more  than  one  n 
road  company,  and  was  held  bad  under  th 
statute.  Lewis  r.  Gommisslmien,  12  K 
213,  dted,  holds  tbat  ibe  commission 
could  not,  by  construction,  enlarge  the 
thority  given  by  a  vote  upon  a  single  pr 
osltton  so  as  to  Include  anotber.  A  can 
reaOing  of  the  ballot  under  consideration, 
the  light  of  facts  connected  with  the  e 
tlon,  shows  marked  dlsttncticma  between  1 
and  tbe  cases  dted.  There  Is  but  one 
Ject,— the  erection  of  a  eourtbouse,— w! 
in  those  cases  there  were  two  or  mi 
Following  Gray  r.  Mount,  supra,  we  n 
say  that,  there  being  but  one  object,  tt 
was  but  one  proposition. 

It  Is  centred  tbat  as  tbe  authority 
submit  the  question  of  devoting  the  ; 
ceeds  of  swamp  lands  is  under  one  stat 
and  to  erect  a  courthouse,  under  anot 
tbey  aro  neceasaxUy  separate  propositi 
and  must  be  voted  on  separately.  If  a  p 
oeltlon  was  submitted  and  carried  ui 
chapter  77,  Laws  18^  antiioriring  a  bt 
of  supervisors  to  devote,  say  $60,000,  of 
proceeds  of  tbe  county's  swamp  landf 
tbe  erection  of  a  courlbonse  for  the  ns 
tbe  county,  it  would  bardly  be  claimed 
It  did  not  anthorlse  the  board  to  erect 
house,  and  pay  Cor  it  oat  ctf  tbat  f 
Why  have  a  separate  electlmi  or  rote  up 
proposition  necessarily  and  expreealy 
talned  In  tbat  abeady  submitted?  If 
proposition  was  to  erect  a  courthouse 
coat  exceeding  $5,000,  to  be  paid  foi 
levying  taxes,  it  would  be  exdndvely  u 
chiuiter  80,  Laws  1870.  ftich  a  propoe 
would  be  of  no  effect  unless  accompanie 
a  proposition  to  levy  tbe  iKcessary 
Stan  r.  Board,  22  Iowa,  ^BH.  It  cann< 
said  Oiat  tba  proposition  is  double  bet 
it  provides  tbe  means  of  payment,  sat 
fbat  Is  aB  this  pioposltlan  does.  It 
thorizes  a  $50,000  oonrtiiouse  to  be  palt 
out  of  tbe  swampland  fbnd.  Tbe  pre 
ttou  voted  was  to  derote  $50,000  of  tbe 
ceeds  of  tbe  swamp  lands  to  tba  ^gli 
Ject  of  erecting  a  conrtbonse  fat  fbe  u 
tiw  county.  It  follows  from  tbe  conc^u 
announced  that  tbe  Judgment  of  the  dl 
court  must  be  afflrmed. 


IOWA  ECLECTIC  MEDICAL  COLL 
ASS'N  V.  SCHRADEB  at  aL,  Boa. 
Medical  Examiners. 

(Snpreme  Court  of  Iowa.  May  O,  IS 

FBTSICIANS  — BOABD  OV  STATB  EXAHrNBRS- 
XmCATEB — RsrDSAL  TO  ISBUa— UBfJOXRBME 

1.  McCIain's  Code.  $  2546,  provides  1 
graduate  in  medicine,  desiring  a  certlflei 
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practiee*  most  present  hfs  diploma  to  the 
rate  board  <d  examiners,  who  ahall  detn-mlne 
if  it  1h  iwued  b;  a  medical  school  leEally 
or(!:8nized  and  in  good  standing.  Section  2S4T 
authorizes  any  member  of  the  board  to  ad- 
minister oaths  and  take  testimony  in  all  mat- 
ters relating  to  their  duties  as  examiners. 
BelJ,  that  the  board  bad  power  to  receive 
charges  against  a  school  that  it  was  conducted 
in  TioIatioQ  of  law,  to  noti^  its  officers  to  ap- 
pt-ar  before  the  board,  to  take  testimony,  and, 
if  satisfied  the  charges  were  true,  to  withhold 
certificittes  from  its  gradaates. 

2.  Where  the  board  had  recognized  a  school 
as  Id  good  standing,  tt  coold  not  afterwards 
arbitrarily  refuse  to  issue  certificates  to  a 
graduate  of  such  school  until  Its  standing 
should  have  been  redetermined. 

3.  Under  such  statute  the  board  has  power 
to  adopt  a  schedule  of  minimum  requirements 
as  to  qualifications  of  students  on  eDtering 
such  scboOl,  branches  to  be  tan^t,  how  to  be 
taufdit,  length  of  course  and  attendance,  and 
fadlitiea  tor  teaching. 

4.  Such  statute  is  not  In  conflict  with 
<'nn5t.  art.  1,  §  6,  providing  that  all  laws  of  n 
ceaenil  nature  shall  have  a  uniform  operation; 
;ind  that  the  general  aanmhly  shall  not  grant 
to  any  class  of  citiieos  privlleBes  or  immuni- 
ties whidi,  on  the  same  terms,  shall  not  equally 
bdo^  to  all  dtizens. 

Si  Snch  board  Is  not  a.  corporation,  within 
Const  art.  8,  S  1>  providing  that  no  coriwration 
shall  be  created  by  qiedal  laws,  but  a  branch 
of  the  government. 

Appeal  from  district  court,  Polk  countr; 
C.  P.  Holmes,  Judge. 

Action  by  writ  of  certlonri  to  buxotre  In- 
to the  legality  of  certain  action  of  the  de- 
fendant board  with,  respect  to  the  plaintiff 
college.  Judgment  was  entered  In  the  dis- 
trict court  dismissing  the  petition,  from 
which  Judigmeat  plaintiff  appeals, 

C.  G.  &  G.  L.  Noune,  for  appellant.  John 
T.  Stone.  Att7<  Cten.,  and  Thoc.A.  Cbeafaln, 
f(v  appdiee. 

GIVEN,  J.  1.  The  inquiry  In  this  kind  of 
proceeding  is  whether  ttie  defendant  hag 
"exceeded  his  proper  Jurisdiction,  or  la  other- 
wise acting  lllegiaiy."  Code,  S  3216.  When 
the  defendant  has  jnrlsdtcttcHi,  and  is  given 
a  discretion,  the  courts  cannot,  on  certiorari, 
Inquire  Into  the  correctness  of  Its  de- 
dans upon  matters  of  tact,  nor  review 
the  exercise  of  the  discretion  given.  Hlld- 
reth  T.  Crawford,  65  Iowa,  330,  21  N.  W. 
Rep.  607;  Darling  r.  Boesch,  67  Iowa.  702. 
23  N.  W.  Eep.  8S7;  Smith  v.  Board,  80  Iowa, 
531;  lledt  r.  Carstensen,  61  Iowa,  831,  16 
X.  W.  Rep.  214.  Our  Inquiry  Is  exclualvdy 
as  to  Jniiadlction  and  legality  of  action,  and 
U  Jurisdiction  existed,  and  the  action  was 
ie^,  we  must  affirm,  even  though  the  mo- 
tive was  wrongfuL  Polk  Go.  v.  City  of  Dea 
Moines,  70  Iowa,  851,  80  N.  W.  Rep.  614. 
To  onderstand  the  acts  complained  of  and 
the  complaints  made.  It  Is  necessary  to  no- 
tice the  following  facte:  At.  and  for  some 
time  prior  to,  and  ever  dnce,  the  action 
complained  of,  the  plaintiff  was  a  legally 
hKotporated  and  oi^uilzed  medical  college, 
carried  on  for  ttte  purpose  of  giving  in- 
itmcttoia  In  medtdne  and  surgery,  and  to 
confer  degrees  upon  and  Issue  diplomas  to 


Its  graduates.  The  defendants,  Schrader  et. 
al.,  constituted  the  board  of  medical  ex- 
aminers of  the  state,  as  provided  In  section 
2546,  McClsln's  Code.  It  Is  required  l>y  our 
statute  that  every  person  practidng  medi- 
cine, surgery,  or  obstetrics  within  this  state- 
shall  first  procure  a  certificate  from  the 
board  of  medical  examiners  of  his  right  to- 
do  so.  Said  section  2546,  after  providing 
thnt  graduates  In  medicine  deriring  sucb- 
certificates  shall  present  Us  or  her  dipIom» 
to  the  state  board  of  examiners  for  rerifl- 
cation  as  to  its  genuineness,  provides  as  fol- 
lows:' "If  the  diploma  is  found  genuine,  andr 
is  Issued  by  a  medical  school  legally  on^an- 
Ized  and  in  good  standing,  of  which  the- 
state  board  of  examiners  shall  determine, 
and  If  the  person  presenting  and  claiming 
such  diploma  be  the  person  to  whom  the- 
same  was  originally  granted,  then  the  state 
board  of  examiners  shall  Issue  Its  certificate- 
to  that  effect,  signed  by  not  less  than  flve- 
physldans  thereof,  represratlng  one  or  more- 
physicians  of  the  schools  on  the  board,  and 
such  certificate  shall  be  concInsiTe  as  to  the- 
right  of  the  lawfnl  holder  to  -practice  medf- 
Idue,  sut^ry,  and  obstetrics  within  thi» 
state."  At  a  meeting  of  the  defendant 
board.  May  80,  1888,  "It  was  moved  that 
the  Iowa  Bdectlc  Medical  College,  located! 
at  Dea  Moines,  be  recognized  as  in  gooA 
standing."  This  motion  was  adopted  by  n- 
vote  of  five  ayes  to  two  nays,  and  there- 
upon and  thereafter  certificates  were  Issued^ 
to  graduates  of  said  college.  On  March  22  „. 
1890,  O.  P.  Evans,  a  graduate  of  said  col- 
lege in.  the  class  of  18^6-90,  exhibited  hl»^ 
diploma  to  the  secretary  of  the  defendant 
board,  which  was  then  verified  as  to  Itn 
genuineness,  and  returned  to  the  applicant 
with  a  blank  for  making  application  for  a 
certificate  when  he  desired  to  do  so.  His- 
application  was  not  received  until  May  21^ 
1800,  and  no  other  application  from  plaln- 
tlfTs  graduates  was  before  the  defendant 
board  during  that  time.  The  defendant 
board,  at  Its  organization,  adopted  a  sched- 
ule of  minimum  requirements  as  to  qualifi- 
cations of  students  on  entering  college., 
branchea  to  be  taught,  how  to  be  taught, 
length  of  course  and  attendance,  fadlities^ 
for  teaching,  and  that  "the  aggregate  grad- 
uates of  a  college  shall  not  exceed  forty- 
five  per  cent  of  Its  aggregate  matriculates, 
during  the  period  of  five  years  ending  with 
any  session  subsequent  to  sessions  of  1885- 
86."  At  the  regular  meeting  of  the  l>onrd. 
May  7,  1890,  and  when  the  ttoard  was  about 
to  adjoura  until  the  regtUar  meeting  in 
November,  written  charges  were  received' 
from  Thomas  A.  BrazIIl  against  the  plain- 
tiff college,  charging  that  It  was  conducted 
and  operated  In  violation  of  the  laws  of 
the  state,  and  specifying  certain  particulars. 
The  spedflcations  show  a  disregard  of  the 
requirements  In  every  respect,  except  as  to- 
the  per  cent  of  graduates.  On  receipt  of 
these  charges  It  was  moved  and  carried: 
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ttiat  ^uff  btt  placed  on  file,  and  a  ooi»7  be 
fomlahed  to  i^alntlff,  with  notice  to  appear 
at  the  next  meeting  of  the  board  and  an- 
swer tho  cihargeB,  Dr.  darit  offered  tbe  fol- 
lowlnc  resolution,  wtaidi  vaa  carried:  "Be- 
Bolred,  fliat  this  board  will  not  Issue  cet- 
tlflcates  to  sradoatea  of  the  Iowa  Bdectlo 
Medical  Ooll^  at  Des  Moines,  for  the  session 
oC  1680-00^  until  t2ie  standins  of  said  college 
shall  have  beea  determtaied."  Following 
this  action  the  board  adjourned  until  the 
Norember  meeting.  At  the  r^nlar  Noran- 
ber  meeting  the  following  proceedings  were 
had:  Thomas  A.  BrazQl,  the  complainant, 
and  Dr.  John  Cooper,  dean  of  plaintiff  cot 
lege,  being  present,  were  each  sworn  and 
examined.  At  the  comdiuion  of  the  evidence 
the  following  was  adopted,  1^  unanimous 
Tote:  **ResolTed,  that  In  the  oidolon  ct  ttOa 
board  the  charges  against  the  Iowa  Eclectic 
Medical  College,  preferred  Mr.  Brazlll, 
are  not  folly  sustained,  no  witness  for  the 
prosecuticm  other  than  himself  having  teatl- 
ded;  but  on  the  testimony  of  the  dean  of 
the  focnl^  of  the  allege  aforesaid,  to  wit. 
Dr.  John  Cooper,  himself,  we  find  saffldmt 
corrobocatlTe  evidence  to  satisfy  us  that 
the  teadilpg  in  said  ccdlege  Is  not  up  to  our 
minimum  requirements,  and  therefore  we 
feel  constrained  to  withhold  certfflcates  from 
the  graduates  of  said  college.  On  motion, 
the  secretary  was  authorized  to  wittihold 
all  applications  from  colleges  not  now 
authorised  by  this  board  until  next  meet- 
ing of  the  board.  The  secretary  called  at- 
tention to  the  apidlcation  of  GhaiiM  P. 
tivans,  a  graduate  dt  the  said  Iowa  Medlcsl 
Ccdlege.  on  flle  In  the  ofllce  of  the  secretaiy 
since  May  12,  1880."  The  record  of  this 
date  (November  20,  18B0)  stuws  the  follow- 
ing relative  thereto:  "Charles  P.  Evans,  a 
graduate  of  the  Iowa  Bdectlc  Medical  Col- 
lege for  the  season  of  1888-00,  iqiplled  for  a 
certificate  to  practice  medldne  in  fbB  state 
<a  Iowa,  tt  was  moved  and  seconded  ttiat 
the  application  be  rejected,  on  the  ground 
that  he  falls  to  furnish  satisfactory  evidence 
of  having  graduated  from  a  college  recog- 
nized by  this  board  as  In  good  standing." 

2.  Appelliuit*s  ccmtentlons  are  that  said 
octtou  of  the  defendant  board  Is  illegal  be- 
cause not  authorized  by  the  statute,  and,  if 
authorized.  Is  Illegal  because  a  statute  so 
authoriztug  is  In  violation  of  tbe  constitu- 
tion. Thcro  is  a  diversity  of  opbdon  as  to 
the  necessl^  for  such  statutes,  but  with  that 
we  have  uothlng  to  do.  OurlnQulry  Is  wheth- 
er the  statate  authorized  the  action  had,  and. 
If  so,  whether  that  authority  Is  in  contraven- 
tion  of  the  constitution.  In  pursuing  these 
Imiuiries  ive  must  have  In  mind  the  purpose 
of  these  statutes,  which  evidently  is  the  pro- 
tection of  the  public  against  Incompetent 
persons  practicing  medldne,  surgery,  or  ob- 
stetrics, by  restraining  the  practice  of  those 
BUfHclently  leiimed  in  that  profesdon.  As  a 
means  of  determining  who  are  thus  learned, 
the  board  of  medical  examiners  was  created, 


yiith  aufliority,  subject  to  certain  reatric- 
tloni,  to  detormlne  vrtio  an  entitled  to  cerHl- 
icates  authorizing  them  to  practice  medi- 
cine. This  they  determine  upon  examina- 
tion of  the  vplicant,  or  upon  his  diploma. 
"Issued  by  a  medical  school  legally  organ- 
lied  and  in  good  standing."  A  genuine  di- 
ploma from  sudi  a  sobool  is  made  sofflctent 
evidoice  of  iMmiTig  to  attMe  the  holder  to 
a  certiflcato.  It  must  be  ascertained,  bow- 
ever,  that  the  diploma  is  geni^e,  that  It  Is 
to  the  person  preamting  It,  and  that  It  was 
issued  by  a  medical  atiuxA  legally  organised 
and  in  good  standing.  The  statute  (Mc- 
Caaln's  Code,  I  2548)  expressly  authorizes 
the  state  board  of  examiners  to  determine 
these  matters.  Hiat  board  may  determine 
not  mly  tiie  Idmtlty  of  Uie  ap^lcant,  the 
genuineness  of  the  diploma,  but  also 
whether  It  was  tsiued  hy  a  medical  school 
legally  organized  and  In  good  standing. 
To  the  end  that  such  determlnatloos  may 
be  intelligibly  and  properly  mode,  sec- 
tion 2547  authorizes  any  member  of  the 
board  **to  administer  oaths  and  take  testi- 
mony bi  all  matters  relating  to  their  duties 
ss  examiners  aforesaid."  The  statute  con- 
tains no  other  provision  as  to  bow  these 
matters  shall  be  Inquired  Into  and  deter- 
mhied;  but  as  said  hi  Wood  v.  Farmer,  68 
Iowa,  S87.  29  N.  W.  Bep.  440.  It  la  a  f&mlllar 
rule  ot  law  that  anthoriiy  to  do  an  act 
Implies  authority  to  do  all  otiira-  acta  neces- 
sary to  be  done  In  executing  the  power  con- 
ferred. The  law  will  always  presume  the 
exlstenoe  of  anthcnl^  to  do  acts  incidental 
and  necessary  to  the  discharge  of  lawful 
power."  W«  tUnk  it  clear  that  the  defend- 
ant board  did  have  power,  by  proper  investi- 
gation, to  determine  the  Identity  <rf  apidi- 
canta,  the  goudneness  of  tbOx  diplomas, 
and  whether  they  were  issued  by  a  medic- 
al sduKd  legally  osgudaeA  and  In  good  stand- 
ing. 

3.  The  first  actlcm  complained  of  Is  that 
of  May  7,  1890,  upon  the  charges  being 
filed  resolving  that  the  board  would  not 
issue  certificates  to  graduates  of  the  plaintiff 
college  of  the  cbua  of  1889-00  untU  the 
sttmdlug  of  the  Cfrilege  had  beat  determined. 
This  action  was  unauthorised,  unjust,  and  ar- 
bitrary. It  was  taken  without  Investigation, 
and  without  other  cause  or  information 
than  the  filing  of  charges  by  a  stranger, 
who  did  not  even  present  them  In  perscm, 
but  by  a  messengw.  It  was  tafcm  when  no 
application  for  a  certificate  was  pmding, 
Evans  not  having  presented  his  until  May 
21st.  It  was  In  the  face  of  their  former 
action  determining  the  plaintiff  college  In 
good  standing,  upon  the  faith  of  which  the 
course  of  instructions  were  continued,  and 
students  encouraged  to  attend.  It  deprived 
the  graduates  of  the  class  of  1889-90  of  recdv- 
ing  certificates,  wltliout  tnrestigation,  and,  by 
adjourning  until  November,  left  the  college 
and  its  graduates  without  even  the  hope 
of  investigation  or  reli^  until  that  time. 
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Tbe  future  of  tlie  college  depended  upon 
whether  the  defendant  board  would  cun- 
tinne  to  recognize  it  as  la  good  standing, 
tor  without  such  recognltloa  It  must  close 
Its  doors.  It  was  known  that  Its  next  term 
commenced  In  Octot>er,  and  that  this  action 
must  tend  to  lessen  Its  patronage;  yet  tbe 
adjonmment  was  until  NoTember,  without 
proridlnjf  for  an  earlier  meeting,  aa  the  etat* 
ate  authorizes,  and  aa  a  due  regard  for  the 
rights  of  the  plaintiff  college  and  Its  grad- 
uates would  have  saggested.  There  to  sorely 
much  in  this  action  of  the  defendant  koard 
to  warrant  the  criticism  that  la  made  upon  It 
by  plaintiff's  counsel  It  was  Illegal  because 
It  reversed  the  former  action  of  the  board 
without  any  Investigation  and  without  suffl- 
dent  cause.  The  constitutionality  of  tbe 
statute  might  well  be  questioned  If  it  au- 
thorised the  board  to  deternUne,  without  in- 
vestigation, that  a  particular  medical  school 
was  not  In  good  standing,  and  especially  so 
when  that  sdiool  had  been  previoualy  deter- 
mined to  be  In  good  standing.  We  do  not 
■ay  that  die  board  Is  coududed,  hy  having 
once  determined  that  a  school  la  in  good 
standing,  from  thereafter  determining  differ- 
ently, but  only  that  It  has  not  power  to  do  so 
arbitrarily  and  without  investigation.  We 
do  not  say  that  such  Inquiries  must  be  at- 
tended with  the  formality  of  a  trial  in 
court,  bat  the  determlnatloa  must  be  based 
upon  Inquiry  and  facts,  and  not  vpaa  the 
mere  arbitrary  will  of  the  board. 

4.  Vbn  ranalnliig  oomidaint  Is  ogabut  the 
action  token  iqwn  the  investigation  bad  No- 
T«nber  21,  1800.  The  complaiDt  Is  not 
against  flie  manner  of  the  investigation,  but 
against  tbe  lesnlt  as  shown  In  the  resolutlana 
wi^cd  abor&  The  finding  was  "that  the 
teaching  hi  said  college  is  not  ap  to  our  min- 
imum requirements."  The  board  having  au- 
thority to  determine  the  standing  ot  eah 
icges^  it  was  certiUnly  proper  thnt  they 
■houid  advise  tliem  In  advance  what  would 
be  required  ot  them.  The  requirements  pre- 
scribed, save  the  one  quoted  above,  look  to 
the  thoroughness  of  the  eSucatlon  to  be 
given,  and  are  In  harmony  with  the  pur- 
pose of  the  statute.  The  standing  ctf  a  col- 
leg^  as  contemplated  In  this  statute,  is 
mthw  what  the  college  Is,  in  respect  to 
Hw  thorou^meas  of  Its  course,  than  what 
it  may  be  reputed  to  be.  The  board  was 
folly  authorized  to  determine,  upon  proper 
investigation,  that  a  college  waa  not  In  good 
stan^ng  tiiat  did  not  meet  the  mlnimom 
reqidrements  aa  to  extent  and  thoron^ 
ncsa  of  ite  oouxse.  Tbe  legally  <tf  the  re- 
qnirmnenta  aa  to  the  p»  cent  that  may 
giadnate  Is  not  lnv<dTed  in  this  cose,  but, 
M  it  has  beoi  discussed,  we  may  say  that  it 
Is  certainly  qae8tlanabl&  While  the  grad- 
uation <tf  an  unusual  per  cent  may  be 
ground  for  closer  scrutiny.  It  may  well  be 
qneaOoned  whether  the  defeadiut  board 
may  arUtrarlly  ai^  fliat  but  45  per  coit. 
ataall  be  pmnitted  to  graduate.  Hie  stand- 


\us  of  the  plaintiff  college  was  a  matter 
u-ithln  the  jurisdiction  of  the  defendant 
board  to  determine,  and  on  November  21, 
1800,  after  a  full  and  fair  exaoiiuation,  it 
determined  that  said  college  was  not  in 
good  standing  because  Its  teaching  was  not 
up  to  said  minimum  reqiUrements.  The 
board  having  jurisdiction  to  determine  this 
question  of  fact,  and  having  determined  It, 
upon  full  Investigation  and  evidence  by 
unanimous  vote,  we  must  bold  their  action 
let!.!!,  even  though  we  nil>dit  reach  a  differ- 
ent concludon  on  the  facts,  Lf  it  were  our 
province  to  consider  them.  Much  Is  said 
in  argument  about  the  composition  of  the 
defendant  board  as  to  the  different  schools 
of  medicine,  but,  as  the  statute  does  not  re- 
qiUre  that  the  different  schools  shall  be 
represented  on  the  board,  its  composition 
cannot  affect  its  jurisdiction  or  the  legality 
of  Its  acts  In  the  respect  under  considera- 
tion. 

0.  Appellant's  remaining  contention  Is 
that,  if  the  statute  conferred  power  npou 
the  defendant  board  to  do  the  acts  com- 
plained of ,  it  Is  In  violation  of  section  9,  art 
1,  and  section  1,  art  8.  of  the  constitution. 
Said  section  6  Is  as  follows:  "All  laws  of 
the  general  nature  shall  have  a  uniform 
operation;  the  general  assembly  shall  not 
grant  to  any  citizen  or  class  of  dtlseus 
privileges  or  immunities  whldi,  upon  the 
same  terms,  shall  not  equally  belong  to 
all  dtisens.'*  Section  1  at  article  8  is  as 
fidloire:  *'So  corporation  shall  be  created 
by  spedal  laws;  but  the  goaeral  assembly 
shall  provide  1^  general  laws  for  the  organ- 
hsatton  of  all  corpo nations  hereafter  to  be 
^cmted,  except  as  herdnaftor  provided." 
The  exceptions  provided  have  no  applica- 
tion to  this  case.  In  McAunieh  v.  Railroad 
Ca,  20  Iowa,  343,  the  rule  was  announced 
as  followa:  "Tbeaa  lavs  are  general  and 
unlfonn,  not  because  they  operate  upon 
every  poson  in  the  state,  for  tb^  do  not 
but  because  every  person  who  Is  1»ou|^t 
within  the  relation  and  drcumsinnces  pro- 
vided Ibr  Is  affected  by  the  law.  They  are 
general  and  uniform  In  th^  operatlou  upon 
all  persona  In  the  like  situation,  and  the 
fact  of  their  being  general  and  uniform  is 
not  affected  the  ntmiber  of  persons  with- 
in the  scope  of  th^  operation."  This  rule 
has  since  been  followed  in  many  cases, 
notably  in  Land  Oo.  v.  Soper,  80  Iowa,  112: 
Deppe  T.  Railroad  Ga,  88  Iowa,  62.  Tlie 
statute  under  cuuldenitlon  is  dearly  within 
this  rule  "because  every  person  who  Is 
brought  within  the  relations  and  drcnmatan- 
ces  provided  fbr  Is  affected  the  law.*'  It 
is  uulfoim  in  Its  operation  "upon  all  per 
sons  In  the  like  situation,"  and  grants  no 
privileges  or  Immimities  that  do  not  equally 
belong  to  aU  citizens.  Article  8  of  the  con- 
stitution. It  will  be  observed,  relates  to  the 
creation  of  corporations,  and  does  not  ap- 
ply to  tiie  defendant  board.  It  Is  not  a  cor- 
porate  body,  but  a  twanch  of  the  govern- 
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ment  The  anthoii^  to  refuse  certiflcates 
to  graduates  of  medical  schools  not  In  good 
BtandlDg  does  not  extend  apedal  privileges 
or  immoDltteB  to  other  sdiools  that  are  de- 
termined to  be  In  good  standing.  It  Is  ar- 
gned.  on  bdialf  of  flie  plahitlff,  that  -with 
the  auttiority  ilalmod  bj  the  defendant 
board  It  may  detemdne  **abB(diitd7  and  no* 
eondtttonally,  wlthont  Umltallon  or  lestndnt, 
and  without  appeal,  what  rights  the  grad- 
uates of  the  dlffemit  colleges  of  the  state 
shall  enjoy."  It  Is  said:  "The  power  to  de- 
termine what  colleges  are  In  good  standing, 
and  what  are  not,  Is  simply  on  arbitrary 
power,  that  may  be  exerdsed  at  tihe  will 
of  the  board,  vrtthcmt  restraint  and  wlthont 
remedy  by  appeaL**  It  Is  trne  no  appeal 
Is  provided  for,  but  Hie  stndenta  of  a  school 
tliat  has  not  been  determined  to  be  In  good 
standing.  In  common  with  all  other  persons, 
bare  the  right  to  go  before  tiie  dtfendant 
board  and  be  examined,  without  regard  to 
diploma,  and,  if  found  to  have  the  requisite 
Qualiflcatlons,  to  rec^re  a  cratiflcate.  It  is 
not  correct  to  say  that  tlie  defotdant  board 
m^  determine  whether  a  medical  sduml  Is 
In  good  standing;  arbitrarily  and  wlHumt  re- 
straint. We  haTO  seen  that  tb»  law  does  not 
auflunlxe  such  actiim,  and  that  It  is  iUegai. 
The  d^endant  board  acts  under  the  re- 
straints of  law  that  require  proper  inquiry 
Into  the  matters  to  be  determined,  and  we 
may  not  presume  that  the  dafraidant  board 
will  act  arUtrarlly  and  without  Investlga^ 
tlon,  and  upon  that  presumption  bold  the 
statute  that  confers  the  power  to  be  uncon- 
stitutional. This  Statute  la  not  nnUlEe  many 
others  found  in  the  Code  of  Iowa,  con- 
ferring authority  upon  officers  and  boards 
to  determine  qnestiiuis  as  to  qoalifl- 

cationst  notable  among  which  Is  our  stat- 
ute for  tb&  examination  fit  teadwrs,  appll- 
<!anta  for  admission  to  the  bar,  and  to 
practice  phamuu^  and  denttstty.  Our  con> 
duslon  Is  that  ttie  defendant  board  ex- 
ppf-aoil  Its  jurisdiction,  and  acted  illegally,  in 
the  action  taken  7, 1890,  and  titiat  a  ceiv 
tiflcate  ^nld  hare  been  issued  to  O.  P. 
Brans  upon  Us  diploma  from  the  plaintiff 
college,  and  his  application  made  thereon  May 
21,  ISOa  We  are  <tf  the  oirinlon  that  the 
action  of  the  defendant  board,  November 
21,  1890,  was  wltUn  its  jurisdiction,  and 
l^aL  As  the  purpose  of  the  petition  Is  to 
test  tiw  legality  of  this  laat  action,  the  judg- 
ment of  the  district  court  dismissing  *'  -.k- 
tltlon  was  correct,  and  Is  therefore  alhi-uied. 


KROBNBR  T.  CHICAGO,  M.  &  ST.  P. 
RY.  CO. 

(Snpreme  Court  of  Iowa.  May  12,  189S.) 

IWOaT  TO  BMPLOTS— CONTRIBDTOaT  NsaUOUGB 

— Dahaoes. 
1.  In  an  action  against  a  railroad  company 
by  an  employe,  for  personal  injuries,  it  ap- 
peared that  laalntifl  was  working  at  night,  as 


a  "car  catdittr,'*  In  defendant's  yards.   He  was 

walking  outside  the  tracks,  which  were  ballnst- 
ed  to  the  top  of  the  ties  with  cinders,  towards  a 
stationary  car,  to  eouple  it  to  some  slowly-moT- 
Ing  cars  coming  from  odiind  him.  When  shoct 
2d  feet  fh>m  the  stattonarr  car,  he  stepped  be- 
tween the  rails,  and  his  foot  was  caught 
tween  the  guard  and  main  rails,  and  cut  oft. 
There  was  evidence  from  which  the  jnry  oould 
have  found  that  the  acddeat  was  caused  by 

blocking  between  the  rails  bdng  defective. 
add,  that  the  question  of  contributory  negli- 
geace  was  for  the  ju^. 

2.  Where  plaintiff,  at  the  time  of  the  in- 
jury, was  20  years  old,  and  earning  $G0  a 
montlL  and  was  not  injured  beyond  the  loss  of 
a  foot,  a  verdict  of  |12,000  was  excessive. 

Appeal  from  district  court;  Tama  county; 
L.  O.  Kinne,  Judge. 

Action  for  personal  Injury.  Judgment  for 
plaintiff,  and  the  defendant  appealed. 

Mills  &  Keeler,  for  appellant  Struble  & 
8dgw,  for  app^lask 

GRANGER,  J.  The  plaintiff  was  a  brake- 
man  In  the  employ  of  the  defendant  com- 
pany. On  the  20th  day  of  May,  1800,  and 
for  some  time  before,  his  work  was  on  a 
fr^f^t  car.  On  that  day  he  ran  Into  the 
station  of  Van  Horn  about  noon,  and  in  the 
evoilng  he  was  set  at  work  In  the  yard  Avltb 
a  switching  crew,  which,  besides  the  en- 
gineer and  fireman,  counted  of  three  men. 
It  was  the  duty  of  one  to  pull  the  pins  to  cut 
the  train  or  detach  tl^e  cais  to  be  shored  or 
"kicked"  by  the  oi^e  onto  a  track,  as  de- 
sired; another  was  to  "throw  the  switohes;" 
and  Oie  third,  which  was  the  plaintiff,  on 
ttie  night  in  question,  acted  as  "car  catcher," 
—that  is,  when  cars  were  ahoved  in  onto  a 
track,  and  were  moving,  detached  from  the 
engine,  it  was  the  duty  of  the  oar  catcher  to 
climb  onto  and  stop  them,  or  regulate  their 
speed,  when  necessary.  The  duties  of  the 
car  catcher  and  "pin  puller"  were  to  some 
extent  interchangeable,  as  the  situation  of 
the  work  seemed  to  require.  In  the  yard 
at  Van  Horn  was  a  lead  track,  running  east 
and  west,  from  which  branched  several  side 
tracks,  and  at  the  junction  of  each  vi-lth  the 
lead  track  was  a  switch.  The  switches  were 
numbered  consecatlv^  from  west  to  east, 
and  the  side  track  bore  the  number  cor- 
responding with  its  switch.  Home  cars  had 
been  cut  off,  and  sent  in  onto  track  No. 
7,  and  the  plaintiff  "rode"  them  to  their 
place.  In  the  mean  time  the  remoinder  of 
the  crew  had  cut  off  five  more  cars  from  the 
train,  and  "kidced"  them  back  onto  the  lead 
track.  Intending  them  to  be  coupled  to  a 
oar  that  was  standing  on  track  No.  5,  but  not 
80  as  to  fdear  the  lead  track.  The  viain- 
tiff  passed  orer  from  track  Na  7,  where  he 
had  left  the  can  before  mentioned,  to  the 
lead  track,  on  which  the  five  oars  were  mov- 
ing to  the  west  Tbe  others  of  the  orew, 
after  detaching  and  sending  the  oars  onto  the 
lead  track,  went  east  to  do  other  switching. 
The  speed  ot  these  cars  on  the  lead  track 
was  slow,  and  the  plaintiff  did  not  attempt 
to  "itde**  them,  but  walked  tat  adTsnoe  of 
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tbem  towards  the  ear  at  sjvitch  No.  5  to  make 
the  ooupIlDK  when  the  can  should  reach  it 
On  his  way  he  stepped  on1»  the  lead  track, 
and  it  fs  a  theory  of  the  ease  that  his  foot  be- 
came :ta8t  betwem  a  lead  rail  and  a  enard 
rail,  and  the  moTing  cars  cut  off  his  foot. 
It  Is  for  damage  occatfoned  thereby  that 
tida  action  la  brou^t. 

1.  The  aaatgnment  of  error  mainly  relied 
upon  by  appellant  Is  that  InvolTlng  contribu- 
tory negligence  on  the  part  o*  the  plaintiff. 
It  Is  urged  that  the  testimony  of  the  plaintiff 
shows  affirmatlTely  soch  n^tgenoe.  The 
nl^t  of  the  accident  was  somewhat  stormy, 
and  it  occurred  somewhere  from  10  to  11 
o'doi^  It  Is  nndlsputed  that,  before  reach- 
faig  the  car  where  the  coupliog  was  to  be 
made,  there  was  no  neceaalty  for  plaintiff  to 
step  onto  the  track  on  which  thu  cars  were 
moTing,  as  beside  the  track,  all  ttte  way  to 
switch  No.  6,— some  80  or  GO  feet,— the  walk 
was  surfaced  with  dnders,  hard  and  level 
The  plaintiff  had  a  lantern,  and  by  attention 
conld  see  the  condition  of  the  walking  both 
between  and  outride  of  the  rails.  It  Is  olear> 
ly  a  case  in  which,  with  the  thought  of  dan- 
ger from  stepping  on  the  track  In  mind,  the 
accident  conld  have  been  avoided.  App^ 
tant.  In  its  Mmtentlon,  for  an  affirmative  show- 
big  of  negligence  on  the  part  of  the  plaintiff, 
treats  the  case  as  If  the  facts  were  that  he 
was  walking  along  the  track  In  front  of 
moving  cars,  not  to  exceed  two  car  lengths 
behind  htm,  when  his  foot  was  canght  be> 
tween  the  guard  and  main  rail,  and  he  was 
Injured.  A  number  at  antiborlties  are  ctted 
In  rapport  of  a  role  ttiat  It  is  nei^gence  for 
an  employe  to  walk  on  the  track  In  front  of 
a  moTlnff  train.  In  tiie  dJacfaarge  of  a  dn^. 
when  the  duty  can  be  as  well  performed 
by  walking  where  It  Is  sate;  and  the  argn- 
meat  Is  In  snpport  of  Itiat,  and  qidte  similar 
noes,  as  applicable  to  this  ease.  In  tbSM 
connection,  let  m  look  definitely  to  the  par- 
ticular act  of  piffaiW^T  resDlttng  In  tbo  injnry. 
From  20  to  25  feet  east  of  swltdi  No.  6  Is 
the  guard  rail  where  the  aoetdent  occurred. 
Ti>  this  point  plaintiff  had  been  walking 
outride  of  tb»  tnek^  irtiere  It  waa  safie.  Uie 
cars  were  movlne  slowly,— not  to  ezoeed  1% 
to  2  raOes  an  bonrr-and.  aboat  2  oar  lengths 
bddnd  him.  The  general  oondltlon  of  the 
tracks  and  walks  In  the  yard  was  good,  as 
plataitlfl  mnst,  la  Us  woA  In  the  yard  ttiat 
ercidng,  haTe  obserred*  Aside  from  the 
nkoremait  of  the  oara,  there  was  nothing  to 
IndlcatB  dancer  from  stepping  or  walking  on 
the  track. 

Hie  flawing  la  ttte  plaintiff^  testtmony. 
tniBeaiately  connected  with  the  accident: 
*t]aeatiML  When  you  were  going  west,  as 
yon  arrived  at  the  east  end  of  the  goard 
nil  at  awlbOt  No.  6,  what  happened?  An- 
nrer.  Wdl.  I  was  walking  along,  and  1 
got  even  with  the  guard  rail,  and  I  stepped 
(n.  Uy  foot  got  oan^t  £Mt  betwem  the 
end  of  the  guard  rail  and  the  main  lead 
laO.  Q.  This  Bwltdi  No.       end  ail  the 


Bwltehes,  led  off  from  what  was  known 
as  the  lead  track?*  A.  Tes,  sir.  Q.  When 
you  arrived  at  the  east  end  of  the  guard 
rail,  you  stepped  your  fOot  into  the  opening 
in  the  rail?  A.  Yes.  Q.  State  whether 
or  not  yonr  foot  went  In  between  the 
guard  ran  at  the  east  of  the  main  rail  ot 
tiie  lead.  A.  Tes,  sir.  Q.  State  to  what 
degree  It  was  fastened  there, — whether  only 
very  sli^tly,  or  very  tnst  A.  Well,  It 
was  very  fast  in  there,  for  I  JeAed  a  couple 
of  times.  I  tried  to  get  It  out  Q.  When 
you  found  your  foot  in  that  rail,  and  was 
very  fast,  what  did  you  do?  A  I  made 
an  outcry,— hallooed.  Then  I  tried  to  jerk 
my  foot  .out  I  kind  of  Jerked  down,  and 
I  raised  up.  Abont  the  time  I  raised,  the 
car  hit  me,  and  I  went  down.  Q.  How 
many  times  did  yoa  struggle  to  get  out? 
A.  Onoe  or  twice.  Q.  State  what  efforts 
yon  made,  within  your  strength,  to  extri- 
cate yourself  from  the  condition  yon  found 
yourself  in  between  those  two  rails.  A 
Well,  I  tried  to  jerk  it  ont;  tried  to  get 
it  out,  and  atooped  down,— kind  of.  Q. 
State  whether  the  cars  oame  on  you,— 
these  two  cars  that  were  kicked  to  the 
west.  A.  Tee,  sir.  Q.  State  whether  or 
not  you  had  extricated  yonr  foot  entirely 
at  the  time  the  cars  struck  you.  A.  1 
don't  know  as  to  whether  I  did  or  not. 
It  got  loose  abont  the  time.  Whether  the 
car  knocked  It  ont  of  there,  or  how  it  Just 
got  out,  I  dont  know.  Q.  State  whether 
you  had  been  able  to  remove  your  feet  or 
the  1^  from  the  rail  before  the  car  struck 
yon.  A.  No,  I  don't  tiiink  I  had.  I  was 
knocked  down.  Q.  State  how  your  limb 
lay  when  yon  were  knocked  down,  with 
reference  to  the  ran,— Aether  It  was  on 
or  off  the  rail.  A.  It  must  hare  been 
knocked  rl^t  with  the  ralL  I  crawled 
ahead  of  lt.-^ed  to  get  outside  of  lt,~ 
and  got  ahead  of  It  Q.  How  far  Is  the 
east  line  of  that  gnard  rail,  proper,  from 
switcb  No.  (ft  A.  Abont  twenty  or  twenty- 
five  feet" 

It  appears  from  the  (noaa-acamlnatloa 
Oiat  plalntlfl  was  quite  famUlar  with  swltcta- 
Ing  at  way  stations  along  that  and  other 
lines  at  road;  that  he  knew  of  the  relative 
situations  of  flie  swlteSiea,  frogs,  and  gnard 
rails,  and  of  his  approach  to  switch  No. 
S.  The  following  Is  from  the  cross-exam- 
ination: "Q.  In  switching  at  nlg^t  TOti  al- 
ways carry  a  lantern,  do  yon?  A.  Yes,  sir. 
Q.  And,  with  the  aid  of  that  lantern,  yon 
are  enabled  to  determine  when  yoa  oome 
to  a  frog  and  switch  and  gnard  rail?  A. 
Yes,  If  a  fellow  taappou  to  nottee.  What 
I  mean  Is,  U  be  is  oarefol,  and  looks  where 
he  la  going,  the  lantom  enaUos  him  to  see 
ttiat  Q.  Mr.  Kroener,  you  any  lliat  yoa 
were  switching  there  this  night  of  tto  ac- 
cident,—bi  the  yards  at  Tan  Ifom?  A. 
Yea.  Q.  Now,  this  wotic  of  switching  la 
doing  abont  the  same  things  aboat  tlie  oars 
and  guards  aa  you  do  wh«i  on  the  road; 
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about  the  same  when  you  oome  to  iwltch 
acEom  from  rate  track  to  anothw.  At  the 
Van  Horn  yards,  that  nlgbt,  yon  performed 
about  the  same  movemeiits  that  you  do 
In  switching  your  cars  on  your  run  7 
A.  Yee.  Q.  You  say,  when  those  detadiM 
oars  were  oomlng  down  there,  you  started 
to  walk  down  to  where  these  standing  cars 
were,  In  wder  to  ooui^  them?  A.  ¥esr 
dr.  Q.  Then  Ton  started  to  walk  west? 
A.  Tea,  sir.  Q.  As  yon  stood  there^  1 
think  you  said  yon  thought  you  were  a 
lltUe  outside  of  the  north  rail  of  the  lead 
tracdc?  A.  Yes,  sir.  Q.  As  you  turned 
tben  to  walk  west,  you  were  on  the  north 
aide  of  the  lead  track?  A.  Tea,  air.  Q. 
Did  you  walk  down  there,  towards  the 
weat?  A.  Yea,  air.  Q.  How  far  outside 
of  the  north  rail  of  the  lead  track  were 
you  when  you  were  walking  down?  A. 
Well,  I  oonldn't  say.  Probably  two  or 
three  feet  Q.  The  sround.  all  along  there 
between  swltclies  5  and  6  la  lerel  and 
bard  dndera.  Isn't  It?  A.  Yea,  Or.  Q. 
And  surfaced  np  to  the  top  of  the  tlesr- 
weU  up?  A.  Yea,  air.  Q.  Aa  yon  walked 
down,  thai,  your  ba<^  was  towards  these 
moving  cars?  A.  Yea,  air.  Q.  Tli^  wwe 
going  west,  and  you  were  Just  ahead  of 
them,  walking  west  yoursdf?  A.  Yes^  idr. 
Q.  For  the  purpose  of  coupling  fhem  wlun 
th^  oame  clear  down  to  awltch  Na  6?  A. 
Yea,  air.  Q.  Aa  yon  oame  down  west  for 
that  purpose,  did  yon  step  onto  the  lead 
tracdE?  A.  Yea.  Q.  Tell  the  Jniy  now, 
and  point  out  from  thla  photograidL,  (e:z- 
hlblt  1,)  about  where  It  waa  that  you 
stepped  In  between  the  ralla  of  the  lead 
track  to  walk  down  weat  A.  Well,  1 
dont  know  whether  I  atepped  right  uito 
the  guard  rail,  or  whether  it  waa  a  foot 
or  two  on  the  east  aide  of  It  Q.  As  yon 
recollect  it  ^n,  you  left  ttie  outside  walk, 
and  atepped  into  the  track,  tfther  rl^t  at 
the  guard  rail,  or  a  foot  or  ao  east  of  it? 
A.  Yea,  air.  Q.  In  other  words,  you  left 
the  outside  walk,  and  stepped  on  the  track 
Juat  in  front  of  the  guard  rail?  A.  Yes, 
sir.  Q.  Just  ahead  of  the  oara?  A.  Yes, 
sir.  Q.  At  the  time  yon  si^  you  struck 
your  foot;  were  yon  partially  over  the 
north  rail  of  the  lead  track,  or  wholly 
over?  A.  I  was  only  partially  over.  Q. 
You  were  turning  out  from  the  path  along 
the  north  side  of  the  track  lu  onto  the 
track?  A.  Yes,  sir.  Q.  In  turning  out  at 
the  moment  yon  were  caught,  you  think 
your  rl|^t  foot  was  outside— north— of  the 
raU?  A.  Yes,  sir.  Q.  And  your  left  foot 
was  south  of  the  north  rail?  A,  Yes,  sir. 
Q.  In  other  words,  you  were  straddling  the 
track?  A.  Yes.  air." 

Are  we,  in  view  of  the  facts  thus  pre- 
sented, to  say  that  as  a  matter  of  law, 
there  was  contributory  n^llgence?  The 
plaintiff  says  that  at  the  time  of  the  acd- 
dent  he  was  walking  rapidly,  and  there  Is 
noUilng  in  the  record  to  Indicate  negllgaice 


from  that  fact  alone.  The  cars  were  ap- 
proaching at  not  to*exceed  one  half  the  apeed 
of  a  rapid  walk.  He  was  within  from  20 
to  2S  feet  of  the  switch,  just  beyond  which 
was  the  car  to  be  coupled,  when  he  stepped 
upon  the  trade  The  law  does  not  deOae 
juat  how  near  to  a  car  a  brakeman  may, 
without  negligence  per  ae,  atep  upon  a  traxk 
to  couple  cars.  Without  the  guard  rail  as 
an  dement  ot  danger,  could  It  wdl  be  aald, 
aa  a  rule  of  law,  that  it  would  have  been 
negligent  for  the  plain  tiff  to  have  stepped 
between  the  rails,  with  a  smooth  track,  to 
walk  20  or  25  feet,  when  the  speed  of  the 
moving  cars  was  half,  or  at  any  rat©  much 
leaa  than,  his  own?  Without  a  purpoae  to 
relax  any  rule  of  law  requiring  caution  in 
the  performance  of  such  duties,  we  think 
no  Bttch  a  rule  baa  or  tfionld  obtain.  We 
attadi  nnicli  Importance  to  the  low 
rate  of  qieed  of  these  moving  cars,  and  the 
good  condition  of  the  walking,  whore  the 
track  was  ballasted  or  surfaced  to  the  top 
of  the  ties.  If  thla  view  la  correct  will  tbe 
added  condition  of  the  guard  rail  operate 
to  change  It?  The  evidence  la  such  that  the 
Jury  could  have  foimd  that  the  phUntUTs 
foot  was  caught  because  of  the  blocking  be- 
tween the  guard  and  main  rails  becoming 
defective.  After  the  accident  it  was  demon- 
strated, 1^  actual  experiment  that  a  foot 
could  be  caught  there,  which  a  proper  block- 
ing would  have  woiAtA.  Now,  it  has  been 
held— so  many  times  as  to  be  the  law,  be- 
yond a  doubtr-that  an  employe  may  asaume 
that  condition,  in  such  respects,  which  or- 
dinary diligence  requires  on  the  part  of  the 
company.  It  doea  not  ai^ear  tiiat  tiie  plain- 
tiff  knew  of  the  defective  Mockfaig,  or  had 
a  reason  to  appr^md  it  We  think,  In  view 
ot  the  entire  dtnatton,  that  the  question  of 
contributory  negllgenoe  waa  purely  one  for 
the  jury.  The  facta  are  aneh,  to  say  tbe 
leaat  as  to  present  a  question  about  whtdb 
ttiflre  ml^it  be  a  difference  of  opinion 
among  peratMia  of  ordinarily  good  Judgment. 
The  question.  In  such  a  case.  Is  one  of  fact 
Whltsett  T.  Railway  Co.,  67  Iowa,  ISO,  25 
N.  W.  Rep.  104;  Mathews  v.  Qty  of  Oedar 
Rai^ds,  80  Iowa.  460,  46  N.  W.  R^.  804. 

There  la  but  one  other  question  wbldi  v* 
think  it  important  to  consider.  Appellant, 
In  ai^fiunettt  aaya:  "Hie  oontributoiy  negli- 
gence of  Kroener  constitutes  the  prominent 
and.  Indeed,  decisive,  question  upon  this 
peaL"  Concurring  In  that  view,  we  need 
only  add  that  we  have  considered  all  the 
points  urged,  and  we  think  there  is  no  re- 
versible error. 

2.  The  Judgmait  Is  for  912,000,  and  it  la 
said  to  be  excessive.  The  plaintiff  at  the 
time  of  the  injury  was  20  years  of  age,  and 
had,  under  the  evidence,  an  expectancy  of 
life  of  42^  years.  He  waa  then  earning  $60 
per  month.  The  verdict  Is  far  beyond  the 
average  In  such  casea.  The  condition  of  the 
plaintiff  la  much  leaa  than  tvtal  disability. 
We  know,  from  common  obaervatltn,  tliat 
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men  with  the  loss  of  a  foot  engage  In  the 
poisults  of  life,  and  their  earnlngB  are  fairly 
proportionate  to  others.  That  this  young 
man  can,  by  ordinary  diligence,  earn  one 
half  of  what  he  was  receiving  before  tlie 
Injury,  or  more.  Is  not  to  be  doubted.  To 
him  It  la,  of  conrse,  a  life  of  Inconvenlenco, 
and,  because  of  his  condition,  one  of  regret 
or  anguish.  He  has,  besides,  been  a  physical 
ralTerer,  and  all  these  matters  are  to  be  con- 
sidered. The  amount  of  this  verdict  places 
tbls  yonng  man,  almwit  In  hia  boyhood  days. 
In  possession  of  a  competency  In  excess  of 
the  ATerage  accumulation  of  a  lifetime.  At 
6  per  cait.  Interest,  his  receipts  equal  his 
former  earnings,  and,  barring  his  snftering, 
make  his  misfortunes  really  a  benefit  Few 
of  his  class,  in  their  riper  years,  achieve 
BO  good  a  financial  result.  This  court  has 
sustained  some  large  verdicts;  but  one, 
however,  larger  than  this.  In  Deppe  v. 
KaUwoy  Co.,  38  Iowa.  692,  the  plalntira 
thigh  was  crushed,  and  he  rec^ved  severe 
Internal  Injuries.  It  Is  said:  "His  sufTering 
was  protracted,  and  most  Intense;  having 
to  endure  for  seven  we^u  the  excrudating 
torture  of  machlneiy  and  appliances  used 
by  surgeons  to  prevent  a  shortening  of  the 
limb,  which,  however,  was  unavailable."  It 
Is  said  In  the  opinion  that  he  was  deprived 
the  ability  to  labor,  npon  which  he  was  de- 
pendent for  support  The  judgment  was  for 
Qlne  thousand  dollars.  Belalr  v.  Railway 
Co.,  43  Iowa,  662,  is  a  strong  case,— also,  of 
a  brakemon.— and  a  verdict  of  $11,000  was 
sostnlned.  The  opinion  refers,  In  support  of 
the  holding,  to  the  testimony  of  the  physi- 
cian that  the  plaintiff  was  'totally  and  per- 
oianraitly  disabled."  In  Ftmston  v.  Railway 
Co.,  61  Iowa,  452,  16  N.  W.  Rep.  518,  the 
verdlf:t  was  for  $8,000,  and  sustained;  but 
It  appears  that  the  leg  was  broken  near  the 
hip  Joint,  and  the  fracture  failed  to  unite, 
and  the  plaintiff  would  be  a  sufferer  "as 
long  as  he  may  live."  In  CoUlns  v.  City  of 
CouncQ  Bluffs,  32  Iowa,  324,  a  verdict  for 
$15,000  was  at  first  sustained  by  a  dlvlde^l 
court  but  the  facts  to  sustain  It  are  of  the 
strongest  kind.  It  is  said  the  plaintiff,  who 
had  been  an  active,  useful  woman,  had  been 
"reduced  to  a  helpless  cripple  for  llfe,~n 
bardea  to  herself  and  her  friends."  Upon 
a  rehearing  of  the  case  the  Judgment  was 
reduced  to  $10,000.  again  by  a  divided  court 
In  Pence  t.  Railway  Co..  79  Iowa,  3S9,  44 
N.  W.  Rep.  686,  a  Judgment  for  $15,000  was 
sustained,  but  It  was  the  case  of  almost  toinl 
disability  of  a  phyriclan,  with  an  annual  In- 
come of  from  twelve  to  fifteen  hundred  dol- 
lars, and  an  expectancy  of  23  years.  He 
bad.  bealdea.  Incurred  much  expenat^.  The 
amoimt  Is  said  to  be  large,  but  not  the  re- 
sult of  passion  or  prejudice.  We  have  not 
attempted  to  notice  all  the  diTerent  facta  of 
these  cases,  pro  and  con,  for  tlH-y  are  muny: 
bat  we  readi  the  conclusloii  ilmt  the  aiaes 
are  very  con^dnslve  against  tlie  Justice  of 
the  verdict  in  this  eaae,  and  we  an  led  to 


the  belief  that  prejndlct}  or  pnsslon  Influ- 
enced its  return  by  th?  Jury.  The  plaintiff 
should  be  fairly  compen^titd  for  the  dam- 
age he  has  sustained.  In  view  of  all  the  eUv 
menta  to  be  considered  in  etitluiating  them, 
but  more  than  this  has  ivsca  granted.  If  the 
plaintiff  shall  within  60  days  file  in  this 
court  his  remittitur  of  ii^e  Judgment  for 
damage  In  excess  of  $8,000,  the  judgment 
wiil  titand  afflrmed;  if  not.  tt  will  stand 
from  that  date  reversed,  ami  a  new  trial 
ordered. 

KINNS,  J.,  took  no  p;irt  In  Uila  case. 


LONG  V.  VALIiEAU. 

(Supreme  Court  of  Iowa.  Hay  9;  1808.) 

Flkauino— Waiter  of  Objections  —  Limitation 
OP  Actions — Tui'tiTa— Lacbbs. 

1.  Where  plaintiff,  after  filing  an  amoided 
petition,  proceeds  to  trial,  treating  Its  allega" 
tions  as  in  issne,  though  no  answ^  thereto  was 
filed,  he  thereby  waives  the  provIaioDii  of  Code, 
§  2712,  that  erery  material  alleKation  Id  a 
pleadinft,   not  cootroverted   by   a  subsequent 

6 leading,  shall,  for  the  purposes  of  the  action, 
e  deemed  true. 

2.  In  an  action  to  discover  assets  of  de- 
fendant')* deoen»ed  father's  estate,  bronght  by 
the  administrator,  whov  It  Is  alleged  that  de- 
client  did  business  In  defendant's  name  to 
defraud  hiu  creditors.  It  appeared  thnt  tlie  nroti- 
erty  sought  to  be  recovered  came  into  defend- 
ant's possession  after  her  father's  failure  in 
business,  and  he  oontinned  to  use  the  property 
as  his  own  until  his  death,  bat  did  bnainess  in 
her  name.  Btid,  that  as  It  did  not  appear  thnt 
defendant  had  repudiated  the  trust  before  her 
father's  death,  the  action  was  not  barred  by 
the  five-year  limitation,  when  brought  within 
fire  years  after  his  death. 

3.  Where  most  of  the  property  sought  to 
be  recovered  came  into  defendant's  possession 
in  1883,  a  delay  of  six  years  in  brinfring  the 
action  was  not  such  laches  as  would  de- 
feat a  recovery,  when  the  caase  of  action 
was  not  barred  by  limitation. 

Appeal  from  district  court,  O'Brien  ooim- 
ty;   Scott  M.  Ladd.  Judge. 

Thla  is  an  action  in  equity  against  the 
defendant  to  discover  alleged  assets  of  the 
estate  of  one  Frank  Teabout  deceased,  and 
to  have  her  decreed  to  hold  certain  reol 
proper^  In  trust  for  his  estate.  The  de- 
ciee.  In  part  found  for  plaintiff,  and,  as 
to  some  of  his  claims,  his  petitlcni  was  dis- 
missed.  Both  parties  appeaL 

H.  BL  iMUg,  tot  ai^dlant  Ifflt;  H.  AIl«n 
and  Levi  Bullls,  lor  appdlee. 

KINNB,  J.  L  As  the  pleadings  In  this 
case  are  voltuninous,  a  condensed  state- 
ment of  the  matters  In  issue  will  be  made: 
Plaintiff,  as  administrator  of  one  F.  Tear 
bout  deceased,  charges  that  for  some  time 
prior  to  his  death  be  had  been  Indebted 
to  divers  parties  to  the  amount  of  many 
thouaand  dollara;  ttiat  during  said  yeax* 
he  carried  on  budness  tn  the  name  of  de- 
fmdant  emidctying  Ids  own  oapltBl  ttieriln; 
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Hiat  this  was  done  In  order  to  keep  hla 
property  from  his  creditors;  that  defendant 
4b  Iu  poBseaalon  of  many  thotuand  doUara* 
voi'th  of  personal  property,  which  has 
^proprlated  to  her  own  use,  and  which 
was  In  fact  Teabont's  property;  that  de- 
fc-ndant  la  the  only  child  and  daughter  ot 
r.  Teabout  and  Emily  Teaboat,  deceased, 
And  that  F.  Teabout,  prior  to  his  death, 
mode  his  home  with  said  daughter;  that 
in  Jane,  18S4,  Bmily  Teabout,  wife  of  F. 
Tt-.ibout  died,  possessed  of  seyeral  thou- 
'Sand  dollars  worth  of  personal  property, 
:leaTlng  her  husband  and  daughter  surviving 
lier;  that  F.  Teabout  conspired  with  defend- 
4Lnt  for  the  purpose  of  cheating  and  defraud- 
Ing  his  creditors,  and  failed  and  refused,  prior 
to  Ills  death,  to  have  set  off  to  him  his 
one- third  share  in  hia  wlffe'a  estate,  which 
-share  defendant  has  appropriated.  Defend- 
ant admits  tliat  F.  Teabout  died  Intestate, 
and  was,  for  some  prior  to  his  decease, 
Indebted,  In  large  sums,  to  divers  persons; 
that  he  carried  on  business  In  defendant's 
iname,  for  her  and  with  her  money,  and 
«ays  that,  by  reason  of  the  tact  that  he 
had  used  and  appropriated  her  money  to 
bis  own  use,  he  was  largely  Indebted  to  her. 
Adiults  that  Emily  Teabout  was  the  wife 
-of  F.  Teabout,  and  mother  of  defendant, 
and  that  she  died  In  June,  1884;  that  all  the 
personal  property  she  had  she  gave  to  the 
defendant  prior  to  her  death;  that  defend- 
-nnt  is  administratrix  of  her  estate,  which 
is  unsettled;  that  said  Emily  executed  a 
will,  which  has  been  lost,  whereby  she 
j[are  to  detoidant  all  her  property,  real 
and  personal;  that  said  Emily,  in  her  life- 
time, paid  certain  debts  of  F.  -Teabout, 
Amounting  to  more  than  his  share  in  her 
«stfLte;  tiiat  said  F.  Teabout  knew  of  said 
will  and  gift,  and  approved  the  same,  and 
waived  any  claim  on  said  Emily's  estate; 
that  defendant  has  no  assets  In  her  hands 
belonging  to  the  estate  of  F.  Teabout  She 
denies  an  other  allegations  ot  the  petition. 
Plaintiff  afterwards  filed  an  amendment 
to  his  petition,  wherein  he  charged  that 
all  the  real  estate  held  by  defendant,  and 
its  proceeds,  were  the  property  of  F.  Tea- 
bout, and  that  the  title  was  placed  In  her 
liauie  for  the  purpose  of  p1ax:ing  It  beyond 
the  reach  of  his  creditors.  He  also  sets 
out  the  names  of  several  parties  who  have 
filed  claims  against  the  estate  of  F.  Tea- 
bout. and  which  have  been  allowed,  amount- 
Irg,  in  the  aggregate,  to  about  $55,000.  It 
is  averred  that  said  Indebtedness  was  oon- 
tracittd  by  him,  or  by  the  firm  of  Teabont 
&  YiiUeau,  of  which  he  was  a  member,  from 
February  1,  18T9,  to  October  1,  1880;  that 
said  claimants  were  all  creditors  of  F. 
Tealrout  when  the  defendant  took  title  to 
mid  real  estate.  Defendant  denies  all  the 
a]lee:itions  in  said  amendment  not  other- 
wise admitted,  modified,  avoided,  or  ex- 
ftlalDi-d;  admits  she  holds  title  to  real  es- 
tate, bat  oays  she  tudds  the  same  bona 


fide,  and  In  iter  own  Tf^t;  admits  the  fil- 
ing and  allowanoe  of  the  daims  ■gaint 
F.  Teab<mt's  estate,  and  that  said  Indebted- 
ness was  Incurred  by  the  firm  of  Teabout 
&  Yalleau,  of  which  firm  F.  Teabont  was  a 
member,  from  February  1,  1879,  to  April 
1.  1881.  In  the  fifth  division  of  her  an- 
swer, defendant  says  she  is  the  mile  heb> 
of  F.  Teabout,  and  Is  his  daughter.  Bbe 
then  pleads  that  the  tlUe  to  all  <tf  the 
traots  of  land  mentioned  In  plalntUTs  pett 
tlon  and  amendment  was  on  Janoary  5, 
188%  and  during  F.  Teabout'a  Utetime^  ad- 
judicated to  be  in  defendant's  grantors.  In 
a  case  wherein  Charies  Bay  and  others 
were  plalntills,  and  Frank  Teabont  and 
others  wwe  defendants;  that  the  pialntieb 
In  said  case  were  the  same  parties  as  tliose 
for  whose  benefit  this  suit  la  prosecuted, 
and  the  claim  made  is  the  same;  that  all 
the  rl^ts  of  defendant  to  said  real  estate 
were  acquired  by  her  from  F.  Teabout 
and  other  defendants  In  said  case.  She 
also  pleads  the  five-year  statute  of  limita- 
tions, and  avers  that  plaintiff  had  knowl* 
edge  and  notice  of  all  the  claims  and  causes 
of  action  herein  for  more  than  five  years 
prior  to  the  bringing  of  this  action.  In 
another  division  of  her  answer  she  pleads 
that  plaintiff  has  been  guilty  of  such 
laches  as  ahonld  prev^t  a  recovery.  Plain* 
tiff,  for  a  rei^,  says  he  denies  that  de- 
fendant  holds  said  real  estate  bona  fide, 
and  In  her  own  right;  admits  that  Bay  and 
others  brought  an  action  against  Teabont 
and  others,  wherein  a  decree  was  entered 
against  plaintiffs;  denies  all  other  allega- 
tions in  said  answer.  Plaintiff  afterwards 
filed  a  further  amendment  to  his  petition 
averring  that  on  June  19,  1882,  F.  Teabout 
owned  certain  lands,  (describing  them^  that 
they  were  sold  at  sheriff's  sale,  and  pur- 
chased by  a.  W.  Pitts;  that  June  1,  1883, 
Pitts  assigned  the  sheriff's  oertiQcate  there- 
for to  Levi  BuUls  for  an  alleged  considera- 
tion of  $500.83,  and  afterwards  the  sheriff 
executed  a  deed  to  BulUs  for  said  lands. 
It  Is  averred  that  BulUs  paid  no  part  of 
the  oonslderatioa  for  said  lands;  that  Tea- 
bout paid  therefor,  and  the  title  was  taken 
In  Bnllls'  name  for  the  benefit  of  Teabout; 
that  In  Angust.  1883.  said  BuUls  and  wife 
deeded  the  lands  to  defendant;  that  de- 
foidant  paid  nothing  therefor,  and  knew 
when  she  took  title  that  F.  Teaboat  had  fur- 
nished the  money  to  pay  for  the  land.  It 
Is  also  alleged  that  In  November,  1883,  F. 
Teabout  owned  a  mortgage  and  note  for 
$4,646,  executed  by  Warren  Walker  and 
wife  to  Emily  Teaboat  to  secure  the  pay- 
ment of  that  amount  of  money  upon  the 
purchase  of  certain  lands,  which  were  pur- 
chased by  Walker,  and  the  deed  taken  In 
the  name  of  one  Wlnterble  from  F.  Tea- 
bout; that  said  mortgage  was  held  In  trust 
imder  the  name  of  EmiJy  Teabout;  In  pay- 
ment thereof.  Walker  oonveyed  certain 
lands  to  defoulant;  that  aald  oonTeyanoas 
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were  made  to  defendant  vltbout  conaldmv 
atlon,  and  in  fraud  of  creditors  of  F.  Tea- 
bout  It  Is  also  claimed  that,  in  1882 
and  1883.  Walker  purchased  certain  tax 
certilicatea  on  Innda  known  aa  the 
"Wellington  Lands,"  which  certificates  were 
paid  for  by  F.  Teabout,  and  assigned, 
and.  by  request  of  Teabout,  deeds  taken 
therefor  by  one  Barker;  tliat  Harker  bad 
DO  intereat  therein,  and  in  1883  quitclaimed 
nme  to  defendant,  she  knowing  that  F. 
Teabont  was  the  actual  owner  of  the  lands. 
Another  transaction,  somewhat  similar,  is 
set  out.  The  court  below  found  tliat  the 
Harker  tax  deeds  were  taken  In  trust  for 
1''.  Teabout,  and  that  he  owned  the  land 
described  therein,  at  his  death;  that  Emily 
Teabout,  at  her  death,  owned  certain  real 
estate  in  which  F.  Teabout  had  a  one-third 
Interest  in  value;  that  defendant  bad  col- 
lected rents  of  real  estate  belonging  to  F. 
Teabout,  In  the  sum  of  $225;  that  a  mort- 
gage given  by  one  I^ons  was  the  pn^rty 
of  F.  Teabout,  and  whlcb  defendant  had 
collected,  amounting  to  9240.21.  As  to  all 
the  othw  claims  of  plaintiEI,  his  bill  was 
dismissed.    Both  parties  appeaL 

2.  We  have  endeavored  ti>  carefully  exam- 
ine the  very  elaborate  record  presented  in 
this  case.  The  transactions  appearing  there- 
in are  so  numerous  that  we  cannot  ex- 
pected to  treat,  in  deiii'l.  nil  of  rhcm.  Tu  do 
BO  would  extend  this  op.ilon  to  uu  niiwar- 
rantable  length.  Plaintitr^  case  ia  ijottomed 
apon  the  claim  that  defendant  bus  Iraudu- 
leotly  obtained  possession  of,  and  now  holtls 
title  to,  a  large  amount  of  real  and  porfii)nnl 
[Ht^rty,  which  In  fact  belonged  to  her  fa- 
ther, F.  Teabout,  deceased;  that  she  paid  no 
consideration  therefor,  but  the  same  was 
transferred  to  her,  by  her  said  father,  eltlier 
directly  or  through  other  persons,  for  the 
purpose  of  defrauding  his  creditors;  that 
she  has  received  large  sums  as  the  proceeds 
or  rental  of  said  property;  that  she  should 
be  held  to  accotmt  to  the  estate  for  such 
rpots;  and  that  the  title  to  said  real  estate 
ehonld  be  decreed  to  be  held  by  her  in  trust 
(or  said  estate.  The  large  sum  involved  In 
this  litigation,— variously  estimated  at  from 
loaooo  to  $125,000.— and  the  many  questions 
of  law  and  fact,  have  been  as  fully  investi- 
gated as  oar  limited  time  permitted.  Some 
brunches  of  idalntiS's  case  depend  largely 
(or  snijport  upon  the  testimony  of  the  wit 
nesses  Warren  Walker,  W.  T.  Bowen,  and 
Bra  M.  Bowen,  his  wife.  As  this  record 
ibows  that  Walker  has  t>een  Impeached,  we 
■ball  give  wel^t  to  his  testimony  in  so  far 
only  as  it  Is  corroborated  by  other  facts 
and  drcumstances  appearing  In  the  case- 
The  testimony  of  both  Bowen  and  his  wife 
Bost  be  considered  in  the  light  of  the  fact 
that  th^  seemed  to  have  desired,  for  a 
OHHUeratloii,  to  have  testified  favorably  to 
the  defendant.  The  consideration  not  hav- 
ing beat  paid  to  them,  they  now  appear  as 
wUUug  wltneasea  for  the  plobitlff.  We  do 
V  ,55k.  w.no.  1—8 


not  wish  to  be  understood  aa  saying  that 
they  testified  as  they  did  by  reason  of  any  Im- 
proper proposal  or  act  or  Inducement  given  or 
held  out  to  them  by  plaintiff  or  his  counsel, 
but  the  Bowens'  letters  showed  an  anxiety 
on  their  part  to  dispose  of  the  facts  within 
their  knowledge,  to  the  defendant,  for  a 
large  moneyed  consideration,- a  proposition, 
so  far  as  this  record  shows,  not  made  In 
response  to  any  suggestions  emanating  from 
defendant  or  her  counsel.  In  a  general  way, 
we  may  say  that  some  of  the  evidence  In 
this  record  Is  very  unsatisfactory,  in  this: 
that  it  is  general.  Indefinite,  and  often  seems 
to  be  the  mere  opinion  of  the  witness,  rest- 
ing upon  facts  not  disclosed  by  him. 

3.  In  1881,  Frank  Teabout,  who  was  the 
father  of  the  defendant,  was  In  partnership 
with  one  W.  H.  Valleau,  under  the  firm 
name  of  Teabout  &  Valleau.  In  the  spring 
of  that  year  the  firm  failed,  owing  a  large 
sum  of  money.  Judgments  were  entered 
against  them  In  favor  of  various  creditors, 
some  of  whom  have  claims  filed  and  proved 
against  the  estate  of  Frank  Teabout,  and  to 
discover  funds  to  pay  which  this  action  Is 
prosecuted.  Most  of  the  creditors  joined  In 
bringing  an  action  in  equity  In  the  Winne- 
shiek circuit  court  to  set  aside  and  cancel 
certain  deeds  and  conveyances  of  property 
which  had  been  made  by  Teabout  prior  to 
the  failure,  and  to  subject  the  property  to 
the  payment  of  their  claims.  Most  of  the 
property  In  controvert  in  this  action  was 
involved  in  that  case.  A  decree  was  ren- 
dered therein  against  plalntifTs,  which  was 
afterwards  affirmed  on  appeal  to  this  court. 
Emily  Teabout,  the  wife  of  Frank  Teabout, 
and  mother  of  defendant,  died  In  1S84. 
Frank  Teabout  died  in  ISSa  Defendant, 
about  1881,  had  quite  an  amount  of  prop- 
erty, which  she  turned  over  to  her  father 
to  Invest  and  manage  for  her.  After  1881, 
Teabout  did  no  business  in  his  own  name, 
and,  if  he  carried  on  any  business  with  his 
own  funds,  it  was  done  in  defendant's  name. 
The  business  carried  on  for  the  defendant 
appears  to  have  been  prosperous.  The  de- 
fenses to  plalntifTs  action  are:  First,  a  de- 
nial that  she  had  any  property  belonging 
to  the  estate  of  F.  Teabout;  second,  prior 
adjudication;  third,  the  statute  of  limita- 
tions; fourth,  laches.  We  shall  first  con- 
sider questions  arising  on  the  special  de- 
fenses pleaded,  and  the  effect  of  defendant's 
failure  to  answer  the  amendment  to  the  peti- 
tion, after  which  we  shall  speak  of  the  mer^ 
its  of  the  controversy. 

4.  Almost  six  weeks  prior  to  the  trial, 
plaintiff  filed  an  amendment  to  his  petition. 
No  answer  was  made  to  this  amendment. 
It  Is  Insisted  that  we  must  therefore  treat 
the  facts  stated  In  the  amendment  as  ad- 
mitted. Defendant  chiims  tlint,  ns  plaintiff 
proceeded  to  trial  without  objection,  he  can- 
not now  be  heard  to  soy  that  the  allegations 
of  the  amendment  were  ad&Itted.  Our  stat- 
ute provides  that  "every  material  allegatilon 
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In  a  pleading,  not  controrerted  I17  &  mb- 
Bequent  pleading,  shall,  for  the  pnrposes  of 
the  action,  be  deemed  true.*'  Code,  |  2712. 
In  aotigh  T.  Adams,  71  Iowa.  17,  33  N.  W. 
Rep.  10,  after  the  evidence  was  In.  ploln- 
tur,  with  leare,  filed  an  amendment  to  her 
petition.  Defendant  moved  to  atiike  It  from 
the  flies,  which  motion  being  oTerrnled,  he 
elected  to  stand  on  the  mUug,  and  reused 
to  answer.  It  was  held  Hiat  the  allegations 
in  the  amendment  must  be  taken  as  true. 
In  Van  Aken  t.  Welch,  80  Iowa.  117.  4S  N. 
W.  Rep.  406,  the  defendant  was  in  defiiult 
for  want  of  an  answra.  and  it  was  held 
tibat  the  averments  <rf  the  petition  stood  con- 
fessed, la  Edldt  T.  Railway  Oo.,  75  Iowa, 
448.  80  M.  W.  Rep.  TOO,  an  amendment  was 
filed  to  the  petition,  a^iinst  defendant's  ob- 
jection. No  answer  tras  made  to  It,  and  tiie 
court  instructed  the  jury  that  the  fiicts  there- 
in stated  were  admitted,  wUch  was  held 
proper.  In  ttie  case  at  bar,  plaintiff  pro- 
ceeded to  trial  as  if  an  answer  had  been 
filed.  He  did  not  seek  to  take  Qie  de&nlt 
of  tite  defendant  for  want  of  an  answer  to 
Ms  amendment  Both  parties  treated  the 
amendment  as  having  been  denied.  It  does 
not  appear  that  the  fact  that  the  amendment 
was  not  denied  was  ever  called  to  the  at- 
tention of  the  trial  court  If  plahitlff  In- 
tended to  take  advantage  of  tb»  tact  that  Us 
amendment  had  not  been  answered,  he  sbonld 
have  d<me  so  In  the  lower  court,  by  takbig 
a  default  BbA  he  taken  the  proper  steps 
Qiere,  Us  amendmrat,  not  being  denied, 
would  have  been  taken  as  admitted.  He  had 
the  right  to  waive  this  provision  of  tiie  stat- 
ute, which  he  did  by  proceeding  to  trial, 
and  In  all  respects  treating  the  matters 
pleaded  In  the  amendment  as  In  Issue.  Clay 
V.  Alcock.  23  Iowa,  691;  Herr^  v.  Savery, 
48  Iowa.  322;  Arbuckle  v.  Bowman,  6  Iowa, 

6.  The  defendant  has  pleaded  the  five- 
year  statute  of  limitations.  It  Is  said  Uiat 
the  plea  is  insufficient.  In  that  It  falls  to 
show  that  more  than  five  years  had  elapsed 
since  the  discovery  of  the  fraud  by  plaintiff, 
prior  to  the  bringing  of  this  action.  The 
plea  Is  not  open  to  that  objection.  It  is  con- 
tended that  the  flve-year  statute  does  not  ap- 
ply in  this  cnse;  that  this  is  an  action 
"brou^t  for  the  recovery  of  real  property," 
wherein  the  action  must  be  brought  within 
ten  years  after  the  cause  of  action  accrued. 
Code.  I  2529,  snbd.  6.  We  need  not  deter- 
mine this  question.  If  the  ten-year  statute 
applies,  then  the  plaintiff's  action  is  not 
barred,  as  the  property  sought  to  be  recov- 
ered was  all  acquired  by  the  defendant 
within  ten  years  prior  to  the  bringing  of 
this  suit  If  it  comes  within  the  fourth  sub- 
diviirion  of  the  section  referred  to,  as  being 
an  action  seeking  relief  on  the  ground  of 
ft^ud,  then  we  think  tlie  action  Is  not 
barred.  This  actlcm  was  commenced  in  1880. 
Most  of  the  property  sought  to  be  recov- 
ered came  into  the  defendant's  possession  ta 


1883,  or  attex.  Tbe  property  In  controversy. 
If  not  owned  defendant  was  held  by  her 
In  trust  She  was  ttien.  In  law.  a  trustee 
holding  property  for  the  benefit  oi  the  real 
owner.— Frank  Teabontr— and  ^ter  his  death 
she  would  hold  It  In  trust  tor  his  estate. 
Now,  the  gfflieral  rule  Is  the  poBsesrion 
of  property  by  the  trustee  irtdcb  Is  subject 
to  the  trust,  Is,  In  law.  the  possessioa  of 
the  cestui  que  trust.  Wilson  v.  Green.  49 
Iowa.  251;  Hnn>hy  v.  Morpliy.  80  Iowa, 
740;  4S  N.  W.  Rep.  014;  2  Feny,  Trusts, 
f  8U3.  And  In  sudi  a  cnse  the  statute  wlU 
not  commence  to  run  until  the  trustee  repu- 
diates lilg  trust  In  Murphy  v.  MuriAy.  sa- 
pm.  it  Is  Siiid:  "If  the  property  In  contro- 
versy belonged  to  the  estate  of  the  dece- 
dent, and  defendant  took  possession  of,  and 
used  and  disposed  of,  It  under  such  drcum- 
stances  as  to  create  a  trust  in  Um.  the  stat- 
ute of  limitations  would  not  commence  t» 
mn  in  his  &vor  untU  he  had.  In  some  un- 
mistakable manner,  given  plalntiffB  notice,  or 
sufficient  r^ison  to  know,  that  he  claimed 
the  property  adversely  to  th«n."  The  evi- 
dence on  the  part  of  the  d^endant  is  that 
from  1881  up  to  the  time  at  his  death.  In 
1888,  her  fiither,  Frank  Teabout.  had  the 
control  and  management  of  all  this  prop- 
erty, operated  a  store  for  her,  leased 
the  lands,  collected  the  rents,  borrowed 
money,  pnrchased  real  estate,  and  generally 
used  all  of  the  property,  to  all  outward  ap- 
pearances, as  If  It  wss  his  own,  enept  that 
he  transacted  ttie  buriness  gmeraUy  In  ber 
her  name.  He  even  used  the  roits  and  prof- 
its of  the  business,  to  a  certain  extent 
Cleaily.  tlim,  during  F.  Teabout*s  lifetime, 
the  r^Uon  of  defendant  to  him  and  Ids 
management  <^  ^e  property  was  not  aach 
aS'  to  Show  that  she  had  repadiated  Uie 
trust  if  one  existed.  Five  years  had  not 
elapsed  since  his  death,  and  prior  to  the 
bringing  of  this  action.  We  conclude,  thai, 
that  the  plea  of  the  statute  of  limitations 
will  not  avail  the  defendant 

6.  Another  defense  pleaded  Is  laches.  It 
is  true  that  In  many  cases  laches  are  b^d 
to  be  a  defense.  Independent  of  the  statute 
of  limitations.  2  Pom.  Eq.  Jur.  8  965;  12 
Amer.  &  Eng.  Bnc:  Law,  p.  671;  Ught  t. 
West  ^  Iowa,  138.  Yet  In  such  cases  it 
must  appear  that  the  party  relying  upon 
such  laches  has  been  prejudiced  by  the  delay 
In  such  a  manner  as  that  It  would  be  In- 
equitable to  grant  the  relief  sought  lA&A 
V.  W'pst.  Id.  We  liave  held  that  a  court  of 
equity  will  not  refuse  to  enfcwoe  a  trust 
clearly  established,  on  the  ground  that  the 
claim  Is  stale,  when  the  cause  of  action  ts 
not  barred  by  t^e  statute  of  limitations. 
Cotton  V.  Wood,  25  Iowa.  44.  Bach  case  In 
which  ladies  Is  pleaded  must  be  determined 
upon  Its  own  particular  facts.  In  view  of 
the  alleged  trust  character  of  def^danf • 
holding  of  the  property,  and  the  fact  that 
the  statute  has  not  run  against  die  actl<Hi, 
we  do  not  think  that  plaintiff  diould  b* 
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tadd  guilty  ot  Bacb  laches  as  to  prevent  bis 
recorerj. 

7.  It  l«  masted  that  plainturB  petitloa 
shonld  be  dlamlased  because  he  has  an  ade- 
quate rmtedy  at  law.  This  qaeatioo  was 
not  raised  bdow,  and  we  wUl  not  cott- 
rider  It. 

It  is  contended  tliat  idalntlff  Is  estoiyped 
from  qoestlonlng  the  vaUdltj  of  defwdant's 
title  to  the  property  In  eontroverey,  because 
in  certain  actions,  wherein  all  of  the  cred- 
iTors  who  have  filed  their  claims  against  the 
estate  of  F.  Teabont,  and  had  them  allowed, 
«c^  StJtit^  ft  Oo.,  were  plalntifla,  and 
Frank  Teabont,  hla  wife,  George  Valleaa. 
husband  of  defendant,  Warren  Walker,  Ullt 
H.  Allen,  and  others,  were  defendants,  the 
same  matters  were  ungated  as  are  now  in 
controveray,  as  to  the  frandnlent  disposition 
of  his  property  by  F.  Teabont,  and  it  was 
adjudged  that  flie  proi>erty  b^ooged  to  the 
sereml  defendants.  We  need  not  discuss  the 
qnestkm  as  to  whether  this  i^ea  Is  avalbble 
to  the  d^endants,  for  the  reason  Uiat  It  Is 
nndlspnted  that  Jaffretr  A  Ga,  who  are 
ebdmanto  against  ttMB  estate  of  F.  Teabont 
for  93(UX)0,  and  whose  daim  Is  filed  and  at 
lowed,  and  for  whose  boi^t.  In  part,  tills 
suit  Is  prosecuted,  were  In  no  way  parties  to 
said  sntt,  the  judgment  In  which  Is  pleaded 
ss  an  adjudlcatton  in  tUs  action,  dearljr, 
then,  the  plea  was  not  good  as  a  defsise  to 
plalntUTs  action. 

0.  The  court  below  held  that  the  real  es- 
tate known  as  Oie  "Wellington  Lands"  was 
hi  fhct  the  pnverly  of  Frank  Teabont,  and 
hdd  In  trust  bjr  defmdant  for  the  benefit  at 
his  estate.  This  tract  ct  land  consisted  of  400 
acres,  whldi  was  sold  for  taxes  to  Warren 
Walker.  It  appears  that  the  eouMderathm 
for  the  land  was  paid  by  Teabont,  who  also 
paid  a  commisabm  for  bidding  it  in.  The 
tax  certificates  were  afterwards  assigned, 
at  Teabout's  request,  to  WilUam  Harlur. 
When  the  time  came  to  execute  tiie  tax 
deeds,  Teabout  told  Haxfcer  to  take  the 
deeds  tn  bis  (Barker's)  name^  which  was 
done.  Harker  never  paid  any  money  for  or 
OB  aeoonnt  of  these  lands  In  1888  be  qult- 
daimed  them,  without  consideration,  to  the 
defendant.  In  view  of  all  of  the  testimony 
toochlng  this  land,  we  think  the  court  below 
property  held  It  to  be  the  proper^  of  Tea^ 
hoaVm  estate.  There  is  no  clfdm  that  de- 
fendant erer  put  a  dollar  In  this  land. 

10.  The  "FrankvUle  farm  and  lots"  con- 
sisted of  several  tracts  ctf  land,  and  some 
town  lots,  ritoated  in  Winnei^ek  county, 
Iowa.  Fetumiy  15,  18S3,  Emily  Teabout— 
the  wife  of  Frank  Teabout,  and  mother  at 
defendant— held  the  legal  title  to  these  lots 
and  lands.  On  that  day  she  conveyed  them 
to  the  defendant  This  deed  was  not  signed 
by  Frank  Teabont  until  after  his  wife's 
death,  in  1886.  When  Emily  Teabout  died, 
her  hosband  had  not  girted  with  his  dower 
Intereat  tn  said  lands  and  lota.  The  convey- 
ance made  to  defendant  by  Frank  Teabout 


after  his  wife's  deolh  was  wUSunit  eomlder^ 
atlon,  volontary,  and  for  the  purpose  of  de- 
frauding his  credltora  TbB  one  third  In 
value  at  this  land  and  lots  Is  hdd  In  trasC 
fSor  Frank  Teabout 

IL  The  court  below  properly  Amnd  that 
defendant  shonld  account  for  one  third  at 
the  rents  of  the  Frankville  property,  and  we 
are  satisfied  with  the  amount  of  said  finding. 

12.  It  Is  claimed  that  the  I^om  noto  and 
mortgage  is  the  property  ot  the  estate,  and 
the  court  below  so  held.  The  claim  rests 
substantially  npon  the  evldenoe  ot  Warrm 
Walker,  alone.  He  has  beat  Impeacbed. 
The  mere  fact  that,  after  the  Indebtedness 
was  paid,  defendant  asked  Walker  to  satisfy 
the  mortgaxe,  does  not  corroborate  Walker's 
statement  that  the  money  for  the  loan  was 
fnmldied  by  F.  Teabout  We  fliink  the 
court  erred  In  finding  that  this  property  be- 
I<Hi£ed  to  the  estate  of  Teabout 

1&  Walker's  testimony  tends  to  show  ttuA 
in  1881  he  purchased  910,000  worth  of  United 
States  bonds  for  Frank  Teabont  His  evi- 
dence Is  attroborated,  to  a  certain  extent, 
as  to  the  purdiase.  and  as  to  the  fact  that 
some  bonds  were  afterwards  seen  In  Tea- 
boat's  pooaoorion.  If,  however.  It  be  om- 
oeded  that  the  pnrchase  of  the  bonds  with 
Teabout's  money  is  estebltehed,  these  Is  no 
evidence  which  would  warrant  us  tn  saying 
that  defendant  received  the  benefit  (tf  sodi 
purchase.  We  cannot  diaige  defendant  with 
this  property  on  mere  supposition. 

14.  Uuch  other  property  Is  Involved  in  this 
controversy,  consisting  of  lands,  notes,  mort- 
gages, etc  It  Is  impossible  for  us  to  con- 
sider all  ot  these  claims  tn  detalL  We  have 
carefully  examined  them  all,  and  while  It 
must  be  admitted  that  there  are  facts  and 
drcumstnnces  that  toid  to  dio^  that  Frank 
l^abont  had  property  of  his  own,  wlildi  he 
may  have  placed  In  the  defendant's  bands, 
yet  the  showing  Is  not  sach  as  Justifies  us  tn 
Baying  that  she  received  from  him,  or  troni 
others  from  him,  any  property  belonging  to 
him,  whidi  she  should  be  held  to  account 
for  to  his  estate,  except  as  heretofore  stated. 
To  set  forth  our  reasons  for  rea<Alng  this 
conclusion  wotdd  require  a  laigthy  review 
at  a  large  voluine  of  evidence.  It  is  snfll- 
doit  to  say  that  the  title  of  this  pn^erty  is 
in  defendant  Her  scqulBition  of  it  may 
have  been  hoiust  We  should  not  he  justi- 
fied In  setting  aside  her  title  to  this  real  es- 
tate unless  tiie  evidence  showed,  clearly  and 
satiaCactorily,  that  It  was  improperly  or 
fraudulently  obtained  by  her.  The  most  that 
can  be  said  Is  that  there  Is  evidence  that 
might  constitute  a  Unk  In  the  chain  of  fraud, 
but  the  other  links  are  misdng.  We  need 
not  dte  authorities  In  support  of  the  propo- 
sition that  firaud  cannot  be  presumed,  and 
that  It  will  never  be  imputed  when  the  facte 
jxpaa  which  It  is  predicated  are,  or  mi^  be, 
consistent  with  honesty  and  purity  of  Inten- 
tion. j.he  evidence  falls  short  of  satiafying 
us  that  plaintiff  is  entitled  to  the  reUet 
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wfted,  accept  In  the  parttcolan  heretofore 
mevtloiKd. 

15.  Proceedings  were  bad  In  tbn  ooort  be- 
low, after  the  appeal  was  takoi,  to  correct 
tbe  record  in  this  caae.  It  was  claimed  that 
In  several  respects  the  reporter's  tranacript, 
after  It  bad  been  duly  certified,  bad  been 
altered,  and  certain  additions  made  fliereto, 
and  biterpolatlona  made  tberdu.  The  trial 
«oart  tanaA  that  sneb  was  flie  case,  and  cor- 
vected  tiie  record  accordingly-  It  atoo  found 
that  flTxch  alterations,  additions,  and  Interpo- 
lattens  wexe  made  by  EC  B.  Long,  connsd 
ier  Ot/e  plaintiff  bereln.  witboat  anihority 
tnm  the  court  nils  action  and  finding  of 
Hba  court  are  excepted  to  by  the  plaintiff. 
ftatotlS'fl  counsel  contends,  in  brief,  ttiat  aB 
"Che  changes  made  by  him  in  the  tnuucrlpt 
-were  by  way  of  correcting  errors  of  tiie  re- 
-pocter,  and  making  the  reporter's  transcript 
corresiMnd  vitb  Ibe  fftcts  proren,  as  shown 

fhe  recOTd.  It  matters  not  what  counsel's 
tmotlTe  was  for  thus  tampering  wilb  the  re- 
iporter's  transcript  It  is  no  justification  for 
Ids  acts  to  say  that  the  record  idiows  ^t 
mdi  correction,  chaises,  addltltms,  and  in- 
terpolations were  necessary  to  make  the 
teanseript  conform  to  the  facta  shown  by 
the  docnmentary  evidence  Introduced  on  the 
trlaL  We  have  not  examined  the  papers  in- 
troduced to  ascertain  if  counsel's  claim  In 
ttiat  respect  is  well  founded,  for  the  reason 
that,  if  it  be  conceded,  it  would  not  war- 
wnt  counsel  tat  hto  actioiL  If  tbe  reporter's 
transcript  was  not  accurate,  in  any  partlcu- 
Bar,  there  was  a  legal  and  proper  way  of 
correcting  It,  to  which  resort  should  bare 
been  had.  llie  moment  it  is  conceded  that 
counsel  in  a  case  may,  iritbout  authority 
from  the  cqurt,  alter,  change,  tx  add  to  the 
official  transcript  of  the  evidence,  that  mo- 
jnent  such  transcript  becotoes  Talneless.  The 
«nly  safely  to  litigants  Is  In  preserving  In- 
violate the  records  of  the  court  We  cannot, 
0t  we  would,  overlocA  such  an  act  of  counsel. 
It  merits  the  severest  condemnation,  and 
-evinces  a  lack  of  proper  appredatlon  of  tiie 
■duties  and  respondt^Utles  devolving  vpaa 
■0a»  who  practices  an  honorable  professUm. 

16.  Plaintiff  excepts  to  Ibe  action  of 
-tbe  court  in  overruling  tbe  first  and  rixtb 
cnnmus  of  his  motion  to  correct  the  record. 
.As  we  do  not  find  in  Die  record  anything 
«ho\<ing  what  said  gronnds  were,  we  must 
presume  the  actitm  of  tbe  court  in  that  re- 
spect was  proper.  The  Judgment  of  the 
trict  court,  as  modified  with  reference  to  the 
l^yona  note  and  mortage,  is  affirmed. 


KKMP  V.  SMITH  et  rL 
<Buprema-Oonrt  of  Iowa,  May  11,  1898^ 

PaBTNEKSHIP— AOCOtHTTIKO — COMBTSCCTIOH  OW 

Ahtiolbs. 

1.  Plaintiff  boti^t  a  hnlf  interest  ia  de- 
teidant's  bueiaesii.  It  wno  agreed  that  the 
yartnership  coold  be  teruiiuntui  by  plaintiff 


at  the  end  of  a  year,  on  30  dajt^  notice,  de- 
fendant to  repay  him  tlie  purchase  price. 
Each  partner  was  to  «iter  in  the  Srin  books 
all  moneys  received  by  him.  Hdd,  that  plain- 
tiff did  not  forfeit  his  rights,  in  the  absence 
of  frand,  because  of  an  omlsrion  to  charge 
bunseif  with  a  small  amonot  received  in  the 
business. 

2.  An  agreement  that,  if  plaintiff  with- 
drew, he  sboald  forfdt  to  defendant  his  un- 
divided one-half  sliare  of  the  earnings  of  the 
partnership  during  the  year,  meant  one  half 
of  the  net  earnings. 

Appeal  from  district  court,  Plymouth 
county;  F.  R.  Gnynor,  Judge. 

Action  In  equity  for  an  accounting  and  set- 
tlement of  a  copartnership,  and  for  Judg- 
ment on  a  bond  given  by  the  defendant 
Smith,  with  defendants  H.  S.  Payu  and  J. 
H.  Hoffman  as  his  sureties,  to  the  plaintiff, 
to  secure  the  performance  of  certain  stipu- 
lations In  the  contract  of  oopartnershlp. 
Judgment  was  entered  In  favor  of  the  plaLoi- 
tiff  for  (630w  Defendants  appeaL 

T.  SC.  Klnl^  for  appellanls.  P.  Farrell  and 
Ai^,  McDnffie  &  B^hmann,  for  appdleck 

GIVBN.J.  1.  Plaintiff  and  defendant  Smltti 
entered  into  a  written  agreement  of  copart- 
nership in  the  real  estate,  loan,  and  imnr- 
ance  business,  which  agreement  contains  the 
following:  "The  said  copartnership  to  com- 
mence on  the  17th  day  of  September,  1888, 
and  to  continue  until  the  17th  day  of  Sep- 
tember, 1889,  at  whidi  time  tbs  aald  Henry 
B.  Kemp  may  withdraw  from  the  said  firm 
and  copartnership,  If  he  so  elects  upon  the 
follo^'lng  terms  and  conditions,  to  wit:  He 
shall  give  fhe  said  Smith  thirty  daya'  notice 
of  such  intention  to  withdraw  txom  Ibe  said 
firm;  and,  if  he  aball  dect  to  withdraw 
from  said  firm  at  the  said  time,  the  said 
O.  B.  Smltii  is  to  pay  Um  the  sum  of  one 
thousand  dollars,  the  sum  paid  by  Henry 
B.  Kemp  to  said  O.  B.  Smith  tm  an  undi- 
vided <me-balf  interest  in  hts  real  estate, 
loan,  and  insumnce  business  in  Le  Hare, 
Iowa,  according  to  the  terms  and  oHidlticmB 
of  his  certatai  bond,  bearing  even  date  here- 
with, and  upon  the  compliance  with  the 
terms  and  condltlonB  of  these  articlea  of 
copartnership  on  Kemp's  part  to  be  per- 
formed." At  the  same  time  the  defendants 
executed  the  bond  sued  upon  to  the  plain- 
tiff, conditioned  for  the  payment  of  said 
f 1,000,  according  to  the  terms  of  the  written 
agreem»it  On  September  21,  1888,  the 
idalnUff  and  d^endant  Smltti  made  a  fur- 
ther agreement  in  writing,  to  the  effect  that, 
if  plaintiff  did  not  withdraw  firom  the  part- 
nership at  the  exi^tion  of  one  year,  he 
was  to  become  an  equal  owner  of  the  ofllce 
fumltnre,  fixtures,  and  appliances.  In  con- 
sideration of  the  amount  paid  by  him  for  an 
undivided  Interest  In  said  business.  On  the 
18th -day  of  August,  1889,  the  plaintiff  ad- 
dressed and  mailed  to  the  defendant  Smith 
the  following:  "O.  B.  Smith— Dear  Sir:  I 
hereby  give  you  notice  that  I  am  going  to 
withdraw  from  the  copartneraMp  at  the 
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explzatian  of  our  contract,  September  17, 
1889.  Tbto  belnc  tbe  thirtieth  day,  I  take 
this  means  of  giving  you  notice,  as  you  are 
gone  In  tbe  oountry,  and  I  will  be  out  to- 
morrow afternoon  Youtb  respy.,  Henry  B. 
Kemp."  Defendant  Smith  admits  In  bis  an- 
swer that  be  received  ttda  notice  tbroo^ 
tbe  maU  on  the  ISOi  day  of  August,  18S&. 
niere  la  no  aaeation  bat  that  defendant 
Smltb  bad  30  days*  actual  notice  as  pro- 
Tided  in  the  agreement  of  copartnendilp> 
on  September  17,  1889.  AppeUants  contoid 
that;  as  August  18,  ISSQ,  was  Sunday,  tlie 
notice  ts  Told.  It  Is  a  sufficient  answer  to 
this  claim  that  the  defendants  do  iu>t  plead 
Butdi  a  defoise.  They  admit  the  receipt  of 
tiie  notice,  and  Join  no  iaaue  with  reqiect  to 
it.  niey  farther  claim  that  tlie  i)lalntlft 
waived  all  rights  under  this  notice,  by  cm* 
tlnulng  to  transact  boslneaB  and  hold  him- 
self oat  as  a  partner  after  Septembrar  17, 
1889.  There  Is  some  conflict  In  the  evidence 
on  ttaia  subject,  but  tbia  preponderance  is  in 
ttavor  of  the  conclusion  that  the  partners 
understood  the  partnership  as  ending  Sep- 
tember ITtli,  and  what  plaintiff  did  there- 
after was  in  dodng  iq»  the  affairs  of  1^ 
partnership. 

2.  The  partneraUp  having  been  thua  ter^ 
mlniited  September  17,  1889,  the  lOabitiff  la 
ntUtled  to  recover  the  $1,000  secured  by  the 
braid,  if  he  has  complied  with  the  terms 
and  conditions  of  the  articles  of  copartner- 
ship on  bis  pert  It  was  provided  In  the  arti- 
cles that  each  partner  diould  give  his  entire 
time,  utmost  akiU,  and  liest  endeavors  to 
the  boalneaa  of  the  firm.  Appellants  inalst 
that  appellee  did  not  comply  with  this  part 
of  the  contract,  for  that  he  only  earned 
about  $25  during  the  year.  The  evidence 
does  not  sustain  this  claim,  but.  on  the  con- 
trary, shows  that  the  plaintiff  devoted  all 
his  time  to  the  business,  and  did  all  that 
was  required  of  him.  The  articles  also  re- 
quired each  partner  to  enter  in  the  firm 
books  all  money  received  by  him.  Appel- 
lants claim  that  appellee  foiled  to  charge 
himself  with  three  small  drafts  aggregating 
(24.90,  and  with  commissions  received  from 
his  tether  for  loaning  money  for  him.  The 
drafts  were  evidently  the  property  of  the 
firm,  and  it  Is  reasonably  certain  that  plain- 
tiff received  the  money  on  tbem,  as  he  In- 
dorsed them.  There  Is  no  evidence  that  he 
omitted  to  charge  himself  with  them  with 
any  fraudulent  lotent.  He  had  Indorsed  the 
drafts,  two  of  which  were  paid  but  a  short 
time  b^ore  the  termination  of  the  partner- 
ihlp.  It  would  be  unjust  to  eay  that,  be- 
cause of  this  omisdon,  tiie  plaintiff  should 
forf^t  his  rights  under  the  bond.  During 
the  partnership  the  plaintiff  negotiated  sev- 
eral loons  for  his  father.  Some  of  this  busi- 
ness vras  transacted  at  the  ofBce  of  the 
flrm,  and  was  aided,  to  some  extent,  by  the 
defendant  Smith.  Plolntia  failed  to  charge 
any  coramissiona  as  due  from  or  paid  by 
Ms  father,  and  it  is  contended  that,  for  tbls 


V.  MAXWELL.  IT 

reason,  he  is  not  entitled  to  recover  vm  Htm 
bond.  It  fairly  appears  that,  at  tbe  ttn^ 
it  waa  understood  that  this  was  not  fb»- 
boilnesB  of  the  firm,  but  of  tbe  plaintiff  and 
Us  father.  We  think  tbe  plaintiff  fuBy  amS 
fairly  performed  bis  part  of  the  articles  aT 
copaxtnership,  and  that  he  Is  entitled  to  ba- 
allowed  the  $1,000  on  his  bond. 

8.  The  articles  of  copartnership  CMtato 
this  further  provision:  "It  Is  further  agreed 
that;  if  tiie  said  Henry  B.  Kemp  wltiidraw* 
from  the  firm  and  copartnership  at  the  tira» 
above  stated,  he  shall  forf^  and  pay  to  tli» 
sald  O.  B.  Smltb  a  sum  equal  to  tbe  amount 
of  what  his  undivided  me-half  share  ot  th» 
earnings  of  the  copartnership  business  wa» 
during  the  year  previous  to  sudi  wltbdnnra^. 
not  to  exceed  the  sum  of  one  thousand  dol- 
lars, however;  time  to  be  tbe  essence  ei" 
this  contract"  An  agreed  stlpnlation  e£ 
tacts  Is  In  evidence,  from  which  It  appeai» 
that  the  whole  eandngs  were  $1,070^^:  ex- 
penses, $853.02,— leaving  $830.80;  and  that 
plaintiff  drew  out  $601.83.  Plalntirs  undt- 
vlded  one-half  share  of  the  earnings  is  one- 
half  of  the  net  earnings,  and  not  of  tb» 
gross,  aa  claimed  by  appellants.  His  share 
of  the  net  earnings  being  less  tiiaifc 
$1,000,  he  Is  entitled  to  recovw  the  dif- 
ference on  tbe  bond,  with  interest  Thi» 
being  the  amount  found  by  the  district 
court  the  Judgment  is  affirmed. 


LIVERMORE  t.  MAXWELL  et  al.  QTJIN^ 
CY  V.  QINSBACH  et  al.    SAME  v.  AL- 
LINE  et  al.    DAVIS  v.  WERLE  et  aL 
PERKINS  V.  SOEVER  et  al. 
^npreme  Coart  of  Iowa.    May  10.  1893.> 

DbbD  of  TkUST-  UsRECOKDBD  A3810NMENT— PuI- 

onrrT  — Bona.  Pii>b  Purobabkrs  —  Attobnits* 

FbE8. 

1.  Li  a  suit  to  set  anlde  the  satlsfaetion  ef 

a  trust  deed,  it  appeared  that  defendant  M. 
borrowed  money  of  defendant  D.,  and  nve- 
notes  payable  to  D.'s  wife,  secured  by  the  deed 
to  D.,  as  tratitee.  D.  sold  the  notes  to  plain- 
tiff, a  nonresident,  of  which  M.  bad  knowledgsi. 
Afterwards,  and  l>efore  maturity,  M.  paid  1>- 
the  amount  of  the  notes,  who,  with  his  wife^ 
satisfied  tbe  deed  on  the  manrin  Of  tiie  recc»^ 
and  embezzled  the  money.  Heid,  that  as  M. 
knew  plaintiff  was  tlie  owner  of  the  noteSp 
though  hia  aasienment  thereof  was  unrecorded,. 
M.  was  liable  for  th<^r  amount,  since  throoKh 
his  negligence  D.  was  enabled  to  embezzle  Ms 
payment. 

2.  It  also  appeared  that  after  M.  had  poM 
D.  the  amount  of  plaintiff's  notes,  and  the  deed 
was  satisfied,  a  mortKage  company,  witbont 
knowledge  of  plaintiff^  assignment,  made  » 
loan  to  M.  secured  bj  mortgage  on  part  of  tb» 
land.  Fe^  that  platntifTa  deed  was  a  JmiMr 
lien  on  such  land. 

3.  A  purchaser  of  a  nortion  of  M.'s  Innd^ 
after  the  satisfaction  of  tne  deed,  and  without 
notice  of  plaintiff*8  assignment,  held  the  lanA 
freed  from  tbe  Hen  thereof. 

4.  As  M.  resisted  the  payment  of  suck 
notes,  which  provided  for  a  reasonable  attor- 
ney's fee,  plaintiff  was  entitled  to  recover  auclk 
fee,  though  tbe  notes  were  not  payable  at  ai 
particular  idace,  and  notice  was  not  given  en 
record  of  the  assignment,  nor  demand  aaada 
before  suit 
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Appeal  from  district  coort,  nynurafli 
oonnty;  Scott  M.  Ladd.  Judge. 

Action  In  equity  to  cancel  and  set  aside  a 
release  and  satisfaction,  entered  on  the  rec- 
ord, of  a  certain  troat  deed,  executed  by 
defendant  Maxwell  to  secure  his  certain 
promissory  note,  and  for  Judgment  and  de> 
cree  foreclosing  said  trust  deed,  and  declar- 
ing plalntUTs  lien  superior  to  the  Interest 
or  liens  of  the  defendants.  Decree  was  en- 
tered dlsmlsslug  plalntUTs  petition,  from 
which  he  appt-als.  The  issues  and  £actB  ap- 
pear In  the  opinion. 

Ira  T.  Martin  and  Haines  ft  layman,  for 
appelant  Fat  Farrell,  Oea  O.  Scott;  and 
J.  H.  ft  a  M.  Sw^,  for  appelleea. 

GIVEN,  J.  1.  Four  other  cases,  resting 
largely  upon  the  same  state  of  facts  Involved 
herein,  were  submitted  herewith,  namely: 
Jo&lah  P.  Quincy,  Appellant,  v.  Nicholas 
01nsl>adi  et  al.;  Joslah  P.  Quincy,  Appellant, 
r.  Ernest  A.  Alllne  et  al.;  Ann  Davis,  Ap- 
pellant, V.  Mathias  Werle  et  aL;  A.  T.  Per- 
kins V.  Paul  Boever  et  al..  Appellants.  The 
following  facts  applicable  to  all  these  cases 
appear  without  controversy,  or  are  fully 
established  by  the  evidence:  For  some  years 
prior  to  and  during  the  time  of  the  transac- 
tions hereinafter  mentioned,  J.  M.  Dunn  was 
engaged,  at  Le  Mars,  Iowa,  in  the  business 
of  loaning  money  on  real  estate  security, 
and  John  Jeffries  &  Sons  were  engaged  in 
business  as  real  estate  and  mortgage  brokers 
at  Boston,  Mass.  J.  M.  Dunn  employed  Jeff- 
ries ft  Sons,  as  brokers,  to  sell  for  him  on 
commission  such  securlUes  as  he  might  send 
them  for  that  purpose.  The  course  of  busi- 
ness was  as  follows:  In  some  Instzinces,  J. 
M.  Dunn  paid  the  money  to  the  borrower 
on  receiving  the  securi^;  In  others,  he  took 
an  application  for  a  loan,  forwarded  It  to 
Jeffries  ft  Sons,  and,  when  notified  that  they 
had  a  purchaser  for  the  securities,  Dunn 
took  and  forwarded  the  note  and  trust  deed 
of  the  borrower  to  Jeffries  ft  Sons,  who  In- 
dorsed the  same  to  the  purchaser  on  pay- 
ment of  the  purchase  price,  and  forwarded 
the  money,  less  commissions,  to  J.  SI.  Dunn, 
and  he  delivered  It  to  the  l>orrower.  In 
each  Instance,  whether  the  loan  Was  made 
in  the  one  way  or  the  other.  J.  M.  Dunn 
took  the  promissory  note  of  the  borrower 
for  the  amount  of  the  loan,  with  Interest 
coupons  attached,  payable  to  the  order  of 
i*.  M.  Dunn  at  Boston,  Mass.  He  also  took 
from  the  borrower  a  deed  to  himself,  as  trus- 
tee, conditioned  for  the  payment  of  the  debt, 
and  providing  for  a  reconveyance  "on  full 
payment  of  the  Indebtedness."  The  notes 
thus  taken  were  forwarded  to  Jeffries  ft 
Sons,  with  Indorsement  thereon  to  them, 
without  recourse,  of  the  note  and  annexed 
coupons.  In  some  instances  the  coupons 
were  also  indorsed,  but  in  blank  as  to  the 
indorsee.  These  indorsements  purported  to 
be  signed  by  P.  M.  Dunn.  J,  M.  Diuin  also 


sent  to  Jeffries  ft  Sons  the  trust  deed,  duly 
recorded,  without  Indorsement  On  receipt 
of  such  securities,  in  case  where  application 
for  a  loan  had  been  accepted,  Jeffries  ft  Bona 
Indorsed  them,  without  recourse,  to  the  per- 
son accepting  the  loan,  on  payment  of  the 
amount,  and  forwarded  the  money,  less  the 
commissions,  to  J.  M.  Dunn,  who  paid  It  to 
the  borrower.  In  cases  where  J.  M.  Dunn 
had  made  the  loan  from  his  own  money, 
Jeffries  ft  Sons  sold  and  Indorsed  the  notes, 
without  recourse,  to  the  purchaser,  and  re- 
mitted the  amount,  less  commissions,  to  J. 
M.  Dunn.  Payment  of  matured  coupons  was 
made  through  J.  M.  Dunn,  the  person  paying 
furnishing  him  the  money,  which  he  sent  to 
Jeffries  &  Sons,  who  paid  it  to  the  holder 
of  the  note  on  surrender  of  the  coupon, 
which  was  sent,  through  Dunn,  to  the  per- 
son paying  the  same.  P.  M.  Dunn,  the  payee 
in  these  notes  and  cestui  que  trust,  was  the 
wife  of  J.  M.  Dunn.  We  are  satisfied  from 
the  evidence  that  she  had  no  personal  In- 
terest in  these  transactions,  and  that  her 
name  was  used  by  her  husband,  In  takln;: 
securities  and  Indorsing  notes,  by  her  author- 
ity and  with  her  knowledge  and  consent. 
The  facts  In  the  case  against  Maxwell  et  aL 
are  that  on  December  1,  1835,  the  defendant 
John  Maxwell,  having  borrowed  f  1,100  from 
J.  M.  Dunn,  executed  his  promissory  note 
therefor,  and  his  trust  deed  to  seciire  the 
same,  in  the  manner  stated  above.  The 
deed  being  dtily  recorded,  J.  M.  Dunn,  on 
December  12,  1885,  sent  said  note,  coupons, 
and  deed  to  Jeffries  ft  Sons.  Indorsed  as 
above  stated,  to  be  sold.  On  December  15, 
1885,  the  plaintiff  purchased  said  note  and 
coupons,  and  Jeffries  ft  Sons  indorsed  the 
note  to  him,  without  recourse,  and  delivered 
to  him  the  coupons,  which  were  Indorsed  In 
blank,  the  blank  being  filled  with  the  name 
of  the  plaintiff  as  Indorsee.  The  amount  re- 
ceived by  Jeffries  ft  Sons  from  the  plaintiff 
was  sent  to  J.  M.  Dunn,  leas  their  commis- 
sion. The  coupons  were  paid  at  or  before 
maturity.  In  the  manner  stated  above.  On 
March  27,  1887,  John  Maxwell  sold  and  con- 
veyed by  warranty  deed  a  part  of  the  land 
to  the  defendant  Daniel  J.  McNamara.  who 
assumed  to  pay  $700  of  the  debt  secured  by 
the  trust  deed  from  defendant  Maxwell  On 
September  26,  1887.  Maxwell  sold  and  con- 
veyed to  McNamara  the  balance  of  the  land; 
McNamara  assuming  the  remaining  $400  of  the 
Indebtedness  secured  by  the  trust  deed.  Prior 
to  November  14,  1888,  McNamara  applied  to 
the  defendant  the  Farm  Land  Mortgage  ft  De- 
benture Company,  through  its  agent  at  Sioux 
City,  for  a  loan  of  $1,600  upon  said  land, 
and  exhibited  an  abstnict  showing  title  in 
him,  clear  of  all  Incumbrances  except  said 
trust  deed.  The  lonn  wji.'j  accepted  on  con- 
dition that  said  trust  deed  should  be  satisfied 
and  canceled.  A  dnift  was  drawn  on  the 
Farm  Ijind  Mortfrage  &  Debenture  Company, 
of  Chicago,  for  the  amount  required  to  sat- 
isfy the  trust  deed  In  favor  of  J.  M.  Duun, 
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trustee,  which  draft  was  sent  to  J.  M.  Dunn, 
to  be  presented  aad  used  when  the  trust 
deed  was  properly  discharged  of  record,  and 
an  abstract  showing  that  fact  furnished  to 
the  zgeat  at  Slonx  City.  To  secure  this  loan 
McNamara  executed  his  mortgage  to  the 
company,  NoTember  14,  which  was  duly 
recorded  November  10,  1888.  Upon  rec^pt 
of  the  draft  by  J.  M.  Dunn,  the  following 
entr?  wa^  made  and  signed  In  person  by  J. 
31  Dunn  and  P.  M.  Dunn,  upon  the  margin 
of  the  record  of  said  trust  deed:  "This 
trost  deed  paid  In  full,  and  the  same  Is 
hereby  released,  satisfied,  and  discharged 
of  record  this  twenty^slxth  day  of  December, 
18SS.  J.  M.  Dunn,  Trustee.  P.  M.  Dunn, 
cestui  que  tnist."  About  the  1st  of  March, 
1889;  McNamara  sold  said  N.  E.  %  of  N. 
E.  !4  of  section  29  to  the  defendant  Albert 
Hodcenbeny,  and  at  the  same  time  paid 
the  Farm  Land  Mortgage  &  Debenture  Com- 
pany $500  upon  the  $1,600  loan,  whereupon 
said  company  released  the  $1,^  mortgage, 
and  took  a  new  mortgage,  securing  the  re- 
maining $1,100,  upon  the  same  land,  except 
that  sold  to  Hockenbeny.  During  all  tiiese 
years  the  plaintiff  was  a  resident  of  Massa- 
diusetts,  and  had  no  actual  knowledge  of 
the  transactions  between  the  defendants,  nor 
of  the  satisfaction  entered  upon  the  record 
of  the  trust  deed,  until  shortly  before  the 
commencement  of  this  action.  The  plaintiff 
fiUIed  to  take  an  assignment  of  the  trust 
deed,  and  failed  to  bare  the  assignment  of 
the  Maxwell  note  to  him  entraed  of  record. 

2.  We  first  Inquire  w  to  the  UabUlty 
of  the  defendants  Maxwell  and  McNamara. 
Tbey  answer  separately,  ea<dL  setting  np 
the  payment  made  to  J.  M.  Dimn  as  a  full 
s&dafaotion  of  the  indebtedness,  and  claim 
the  light  to  wnflMnin  that  defense  upon 
tiu  ground  that  J.  M.  Dunn  was  agent  for 
tbe  luMer  of  the  notes,  and  authorized  to 
receive  the  pi^ment^  and  iqton  the  further 
ground  that  Mis.  P.  M.  Dunn  did  not  sign 
the  Indorsements,  and  therefore  the  plain- 
tiff is  not  the  holder  of  negotiable  paper, 
for  nine,  before  due.  There  is  no  evl- 
denoe  that  J.  M.  Dnnn  was  ageat  for  the 
holder  of  tbe  notes,  and  authorized  to  re- 
orive  parmoit  thereof,  unless  snob  agency 
and  authority  are  found  In  the  trust  deed. 
The  (Hily  authority  confierred  by  tbe  deed 
Is  to  reocmTCv  upon  the  debt  bring  folly 
paid.  The  authorities  are  uniform  In  hoM- 
tng  that  a  trustee  has  no  powers  except 
ihose  conferred  by  tbe  Instrument  creating 
tbe  trust;  that  persons  dealing  with  tbe 
■object  of  the  trust  take  notice  of  the  ex- 
tent and  limitations  of  the  powers  con- 
ferred; and  that  those  given  must  be  strlot* 
ly  pursued.  Perry,  Trusts,  |  831;  Jones, 
Uortg.  I  057;  Pom.  Eq.  Jur.  1 10(12;  Newman 
T.  Samuds,  17  Iowa.  Ki?;  Hill,  Trustees, 
471L  Even  If  Mr.  Dunn  did  have  authority 
to  receive  payment  at  tbe  mnturlty  of  the 
Bote,  that  dlil  not  authorize  blm  to  recdve 
It  wtam  he  did.  Hie  note  was  payable  "on 


the  Ist  day  of  December,  A.  D.  1890,"  not 
on  or  before;  yet  Mr.  Dmin  assumed  to 
receive  payment  neai4y  two  years  before  It 
was  due.  It  was  argued  that,  as  Mrs.  P. 
M.  Dunn  joined  in  the  release  of  the  deed* 
the  paym^t  should  be  held  good  as  to 
these  defendants.  These  defendants  knew 
that  the  note  was  negotiable  by  indorse- 
ment. Ihey  had  each  paid  interest  coupons 
that  were  returned  to  them,  bearing  tbe 
Indorsement  to  the  plaintiff,  and  tbey  knew 
that  neither  J.  M.  nor  P.  M.  Dunn  bad  the 
note  and  coupons  to  surrender  at  the  time 
the  payment  was  made.  Kellogg  v.  Smith, 
20  N.  T,  18;  Bergen  v.  Urbahn,  83  N.  Y. 
49.  We  are  in  no  doubt  but  that  these  de> 
fendants  knew  that  the  note  and  coupons  • 
had  been  transferred,  and  made  the  pay- 
ment upon  the  mistaken  belief  that  J.  M. 
Dunn  had  authority,  as  trustee,  to  receive 
It  It  is  CMtalnly  a  hardeOiip  to  reqiOre 
these  defendants  to  pay  this  debt  again, 
and  equally  so  If  tbe  plaintlfl  must  lose 
It  It  is  a  familiar  and  just  rule,  "that, 
when  one  of  the  Innocent  parties  most  suf- 
fer by  the  wrongful  not  of  a  third  person, 
he  must  suffer  who  left  it  In  the  power  of 
such  third  person  to  do  the  wrong."  Mo- 
Clure  V.  Burrls,  16  Iowa,  591.  It  was  Hiese 
defendants  who  put  it  in  the  power  of  J. 
M.  Dunn  to  embezzle  this  money.  It  is 
further  arguud  that  as  the  notes  were  not 
negotiable  without  Indorsement  and  as 
Mrs.  Dunn  did  not  sign,  the  Indorsements^ 
tbey  are  open  to  this  defense  of  payment 
As  already  stated,  we  are  satisfled  that 
Mrs.  Dunn  authorized  these  Indorsements, 
tf  she  did  not  make  them  herself.  They 
were  alike  effectual,  whether  made  by  her 
or  by  her  authority.  Our  oooclusion  la  that 
the  plaintiff  Is  entitled  to  Judgment  against 
these  defendants  toe  the  amount  doe  upon 
the  notes. 

3.  We  next  consider  the  contention  be- 
tween the  plaintiff  and  the  Farm  Land 
Mortgnge  &  Det>enture  Conlpany,  which 
is  as  to  tbe  priority  of  tb^  respective  liens 
upon  the  land  covered  by  the  company's 
mortgage  last  taken.  Tb»  trust  deed  under 
whldi  plaintiff  claims  Is  joIot  in  point  of 
date^  and,  as  we  have  seen.  Is  due  and 
unsatisfied;  tbe  paym^t  to  J.  H.  Dunn, 
and  tbe  satisfactloa  entered  of  record  by 
blm  and  P.  M.  Dunn,  betaig  wholly  unau- 
thorized and  void.  It  follows  from  these 
ooncluRions  that  the  plaintiff's  lion  must  be 
held  to  be  the  superior  lien,  unless  by  some  act 
or  omission  he  has  lost  tbe  right  to  bave  it 
BO  dedared.  It  bi  appar^t  from  tbe  evlr 
^fiTiffl^  that  the  defendant  company  did  not 
have  any  knowledge  concerning  the  Maz^ 
well  notes  and  trust  deed,  other  than  that 
Imparted  by  the  record,  until  long  after 
it  took  the  mortgage  for  $1,100.  It  knew 
from  the  record  that  Mr.  Maxwell  bad 
executed  that  trust  deed  to  J.  M.  Dunn,  trus- 
tee, to  secure  tbe  payment  of  his  note  and  In- 
terest ouupons  to  tile  order  of  P.  M.  Dunn, 
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and  that,  upon  Its  famishing  the  money 
to  McNamara  to  pay  that  debt,  J.  M. 
I>nnn,  trustee,  and  P.  M.  Dunn,  payee  and 
cestui  que  trust,  would  release  and  satisfy 
the  trust  .deed.  It  does  not  appear  that  this 
company  had  any  knowledge  whaterer  that 
the  Maiweil  notes  had  been  transferred, 
or  any  knowledge  that  suggested  that  fact 
In  the  absence  of  such  knowledge,  the  com- 
pany might  well  Infer  from  the  fact  that 
Mrs.  Duun  was  payee,  and  that  she  jobted 
with  the  trustee  In  releasing  the  trust 
dc;ed,  that  she  was  the  holder  of  the  notes, 
and  surrendered  them  on  receipt  of  the 
payment.  This  defendant  must  have 
known,  from  the  trust  deed,  that  J.  M. 
'  Dimn  did  not  have  authority  to  rec^ve 
payment  and  release  the  deed;  but  It  is  not 
upon  his  authority  or  acts  that  It  relied, 
but  upon  the  release  by  Mrs.  Dunn.  Un- 
Uke  the  defendants  Maxwell  and  McNa- 
mara, It  did  not  know  or  hare  any  reason 
to  doubt  the  authority  of  Mrs.  Dunn  to 
receive  payment  and  enter  satisfaction. 
There  con  be  no  doubt  but  that  this  com- 
pany loaned  its  money  In  good  faith,  and 
upon  the  warranted  belief  that  it  was  re- 
ceiving a  first  Hen  upon  Uie  land  as  secur- 
ity, while  the  plaintiff,  in  equal  good  faith, 
rested  upon  the  trust  deed  as  a  first  lien. 
Here,  again,  we  have  an  Instance  where 
one  of  two  Innocent  parties  must  suffer 
for  the  wrong  of  a  third  person.  Under 
the  law  the  assignment  of  Oie  Maxwell 
notes  operated  as  an  equitable  assignment 
of  the  trust  deed  securing  them,  and  therefore 
the  assignment  of  the  notes  is  an  Instrument 
affecting  the  real  estate.  McClaln's  Code, 
9  3112,  Is  as  follows:  "No  instrument  af- 
fecting real  estate  Is  of  any  validity,  against 
subsequent  purchasers,  for  a  valuable  con- 
sideration, without  notice,  unless  recorded 
In  the  office  of  the  recorder  of  the  county 
In  which  the  land  lies."  Plaintiff  Is  daimlng 
a  first  lien  upon  this  land  by  virtue  of  the 
assii^nnent  of  the  notes  to  him,  and  yet 
he  does  not  notify  the  world  of  his  claim 
by  placing  It  on  record.  If  he  wished  to 
affect  subsequMit  purchasers  or  mort- 
gagees with  notice  of  his  rights,  he  Edionld 
have  secured  an  assignment  of  the  trust 
deed,  and  placed  It  on  record.  WllliamB 
T.  Jackson,  107  U.  8.  482,  2  Sup.  Ct  Rep. 
814.  In  Parmenter  T.  Oakley,  69  Iowa, 
889.  28  N.  W.  Hop.  653,  this  coiurt  "held 
that  the  transfer  or  assignment  of  a  mort- 
gage, like  other  Instruments  affecting  real 
estate.  Is  Invalid  against  a  subsequent  pur- 
chaser or  mortgagee  without  notice,  unless 
It  be  recorded."  See,  also.  Bank  v.  Ander- 
Bon,  14  Iowa,  545;  Cornog  v.  Puller,  30 
Iowa,  213.  If  the  assignment  of  the  notes 
did  not  operate  as  an  equitable  assignment 
of  the  trust  deed,  plaintiff  would  have  no 
rights  under  It;  but,  having  the  equitable 
neslgnment,  he  must,  under  our  recording 
acts,  place  bis  assignment  on  record  to  bind 
■atwequeot  purchasen  and  mort^geea,  who 


aot  without  other  notice.  Plalntlfl,  by  lUa 
ftiUure  to  have  his  assignment  recorded. 
Induced  the  defendant  to  make  the  loan  It 
did,  and  put  it  Into  the  power  of  J.  M. 
Dunn  to  obtain  and  to  embezzle  the  money, 
and,  under  the  rule  quoted  above,  be  must 
bear  the  consequences.  Some  stress  Is  laid 
upon  the  fact  that  the  mortage  to  the 
defendant  company  was  executed  and  re- 
corded before  the  release  of  the  trust  deed 
waa  entered.  Hie  completion  of  the  loan 
to  McNamara  involved  several  steps,  all 
of  which  constituted  a  single  transaction, 
and  each  of  which  was  upon  the  condition 
that  the  money  was  not  to  be  paid  until 
the  trust  deed  was  released.  Without  the 
payment  of  the  mon^,  the  mortgage  would 
have  been  of  no  effect.  It  was  the  payment 
of  the  money  that  concluded  the  transao- 
tlon,  and  made  It  binding;  and  this  waa 
after  the  tmst  deed  had  bem  r^eased. 

4.  We  now  Inqttlre  as  to  the  contention  be- 
tween ttie  plaintiff  and  the  defendant  Albert 
Hockenberry.  Some  months  after  the  trust 
deed  from  Maxwell  had  -been  satisfied  of  rec- 
ord by  J.  M.  and  P.  M.  Dunn,  this  defendant 
purchased  of  Mr.  McNamara  40  acres  of  the 
land  covered  by  said  trust  deed.  There  Is  no 
evidence  that  Mr.  Hockenberry  had  any  notice 
or  Imowledge  whatever  concerning  the  Max- 
well notes  and  trust  deed,  other  than  as 
shown  by  the  record.  His  status  In  this  re- 
spect Is  the  same  as  the  Farm  lAnd  Mort- 
gage &  Debenture  Company.  He  Is  cleariy  a 
subsequent  purchaser  without  notice  of  the 
assignment  of  the  Maxwell  notes  and  trust 
deed,  and  Is  therefore  entitled  to  hold  the 
land  purchased  freed  therefrom. 

6.  The  notes  and  trust  deed  sued  upon  pro- 
vide for  a  reasonable  attorney's  fee,  and  the 
plaintiff  asks  that  a  reasonable  fee  be  al- 
lowed. It  1b  contended  that  as  the  notes 
were  not  payable  at  a  particular  place  In 
Boston,  Mass.,  no  notice  was  given  on  the 
record  of  the  asslpnament  so  that  the  defend- 
ants liable  might  know  to  whom  to  pay,  and 
no  demand  mode  before  suit,  the  plaintiff  Is 
not  entitled  to  recover  attorney's  fees.  This 
argument  would  have  some  force  if  the  de- 
fendants whose  duty  It  was  to  pay  had  not 
resisted  payment  We  think  the  plaintiff  Is 
entitled  to  recover  a  reasonable  attorney's 
fee,  as  provided  by  law.  It  follows,  from  the 
conclusions  announced,  that  the  plaintiff  Is 
entitled  to  Judgment  against  the  defendants 
Maxwell  and  McNamara  for  the  amount  due 
upon  the  notes  sued  upon  and  an  attorney's 
fee,  as  allowed  by  statute,  and  a  decree  fore- 
closing the  trust  deed  as  to  all  the  lands  de- 
scribed therein  except  the  tract  sold  to  the 
defendant  Hockeriberry;  that  the  defendant 
Form  Land  Mortgage  &  Debenture  Company 
have  a  decree  declaring  Its  mortgage  a  prior 
lien  upon  the  land  described  therein  to  the 
lien  of  the  plaintiff;  and  that  the  plaintiff  pay 
the  costs  accruing  upon  the  Issues  between 
Mm  and  the  defendant  Hockoiberry,  and  that 
the  defendants  Maxwell  and  If^amara  pay 
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the  remaining  coetB.  "Hie  ]ndgment  of  the 
district  court  is  rerersed.  and  the  case  re- 
manded for  Judgment  and  decree  In  con- 
forml^  with  this  opinion.  Reversed. 

6.  We  next  condder  the  case  of  Joslah  P. 
QotncT,  Appellant,  t.  Nicholas  Glnsbacli, 
Francis  J.  Morton,  et  aL  Tbe  matezlal  and 
coo  trolling  facts  of  this  case  are  the  same  as 
la  Uvennore's  Case;  about  the  only  differ- 
ence being  that  in  this  case  J.  M.  Sunn  first 
forwarded  the  application  of  Glosbach  for  a 
loan,  and  Ginsbacta  has  not  Bold  or  conveyed 
any  of  the  land,  except  aa  he  mortgaged  It  to 
defendant  Morton,  to  secure  a  loan  with 
wtaidi  he  paid  J.  M.  Dunn  at  the  time  S.  M. 
Dunn  and  wife  entered  aatisfactlon  of  the 
trust  deed.  We  conclude,  for  reasons  already 
stated,  that  the  plaintiff.  Qulncy,  is  entitled 
to  a  Jndsment  against  Nicholas  Glnsbach  for 
the  amount  due  Ji^aa  the  note  sued  upon, 
and  a  reaaonable  attorney's  fee,  and  fore- 
ckwtire  of  the  trust  deed.  As  tbe  only  relief 
aakeA  by  the  defendant  Morton  Is  that  the 
idalntUTs  petltim  be  dismissed  as  to  him,  the 
judgment  of  tbe  district  court  dismissing  the 
plalntUTs  petition  as  to  him,  is  affirmed,  and 
revetBed  In  so  far  as  It  dismissed  the  plain- 
tiff's petition  as  to  the  defoadant  Nicholas 
Glosbach.  Tbe  plaintiff  will  pay  the  costs 
arising  upon  the  Issues  between  him  and  the 
defendant  Morton,  and  the  defendant  Gins- 
bach  will  pay  all  other  costs.  The  Judgment 
Is  reversed,  and  the  case  remanded  for  Judg- 
m^t  In  conformity  with  this  opinion. 

7.  We  next  conMder  the  case  of  Joslah  P. 
Qoincy,  Appellaat,  v.  Ernest  A.  AHlne,  G. 
W.  Fred  Stdgert,  M.  P.  Bogh,  A.  A.  AlUne, 
and  the  Aetna  Life  Insurance  Company.  In 
this  case  Ira  T.  Martin  and  Haines  &  Lyman 
appear  for  appellant,  and  Joy,  Hudson,  Call 
ft  Joy,  A.  A.  Alline,  and  Pat.  Farrell  for 
app^eea.  The  material  facts  In  this  case 
are  identical  with  those  In  the  case  of  Liver- 
more.  E.  A.  AlUne  executed  his  note  for 
^1,300  to  P.  M.  Dunn,  or  order,  with  his 
trust  deed  to  P.  M.  Dunn  to  secure  It  They 
were  transferred.  In  the  manner  already 
stated,  to  the  plaintiff.  Thei-eafter  AlUne 
•old  part  of  the  land  to  Stelgert,  who  as- 
sumed and  agreed  in  the  deed  to  pay  three 
fourths  of  said  note.  Alline  sold  the  remain- 
der of  the  land  to  defendant  Bogh,  who  as- 
sumed in  the  deed  to  pay  the  remaining 
fourth  of  said  debt  Stefgert  mortgaged  hia 
part  of  the  land  to  the  Aetna  Life  Insur- 
ance Company  to  secure  a  loan  of  ¥1,400.  He 
also  mortgaged  a  part  of  the  land  to  A.  A. 
Alline  to  secure  a  loan  of  $450.  Stelgert  and 
Bogh  paid  the  amount  of  £.  A.  Alline's  note 
to  J.  M.  Dunn,  whereupon  he  and  P.  M. 
Dunn  entered  a  release  and  satisfaction  of 
tbe  trust  deed  on  the  record.  The  loans 
made  by  the  Aetna  life  Insurance  Com- 
pany and  A.  A.  Alline  were  upon  the  faith 
of  that  releaae,  and  without  any  knowledge 
that  the  notes  sued  upon  bad  been  trans- 
f€*red.  Our  conclasion  in  this  case  is  that 
the  pi«««*Mr  !■  cn^Jed  to  Judgment  i^alnst 


the  defendants  E.  A.  AlUue.  C.  W.  Fred 
Stelgert,  and  M.  P.  Bogh  for  the  amount  due 
upon  his  notes  and  an  attorney's  fee,  as  per 
statute,  and  against  defendant  C.  W.  Fred 
Stelgert  for  three  fourths  of  that  amountr 
and  against  defendant  M.  P.  Bogh  for  one 
fourth  of  that  amount;  also,  that  he  is  enti- 
tled to  a  decree  setting  aside  the  satisfac- 
tion of  sold  tnist  deed,  and  foreclosing  tbe 
same.  The  defendant  A.  A.  Alline  Is  enti- , 
tied  to  decree  declaring  his  mortgage  to  be 
paramount  and  superior  to  the  lien  of  the 
plaintiff;  and  the  defendant  tbe  Aetna  Life 
Insurance  Company  Is  entitled  to  the  relief 
asked,  namely,  that  the  plaintiff's  petltlou 
be  dismissed  as  to  it.  Tbe  Judgment  of  the 
district  court  is  affirmed  as  to  the  Aetna  Life 
Insurance  Company,  and  reversed  as  to  the 
other  defendants.  Tbe  case  will  be  remand- 
ed for  Judgment  and  decree  In  harmony  with 
this  opinion,  the  plaintiff  to  be  adjudged  to 
pay  the  costs  arising  upon  the  issues  Joined 
with  the  Aetna  Life  Imrurance  Company 
and  A.  A,  AlUne,  and  the  defendants  K,  A. 
Alline,  C.  W.  Fred  Stelgert,  and  M.  P.  Bogb 
to  pay  the  remaining  costs.  Reversed. 

8.  The  suit  of  Ann  Davis,  Appellant,  v. 
Mlthlas  Werle,  WUliam  Young,  et  aL.  is  upon 
the  promissory  note  of  Werle,  executed  and 
transferred  In  the  manner  heretofore  stated. 
Yoong  made  a  loon  to  Werle,  with  which  the 
amotmt  of  the  note  in  suit  was  paid  to  J.  M. 
Dunn,  and  the  tnist  deed  satisfied  of  record 
by  J.  M.  and  P.  M,  Dunn.  Mr.  Young  made 
his  loan,  and  took  a  mortgage  upon  the 
land  In  question  as  security,  upon  the  falfh 
of  the  release  of  the  trust  deed  ^tered  by 
J.  M.  and  P.  M.  Dunn.  The  facts  as  to 
notice  are  the  same  as  in  Llvermore's  Case, 
and  It  follows  that  the  plaintiff  Is  entitled 
to  Judgment  against  Mlthlas  Werle  for  the 
amount  due  upon  his  note,  and  a  reasonable 
attorney's  fee,  and  decree  of  foreclosure. 
The  defendant  Young  Is  ^titled  to- a  decree 
declaring  his  mortgage  paramount  and  su- 
perior to  the  Uen  of  the  plaintiff.  Tbe  plain- 
tiff wlU  pay  costs  arising  upon  the  suit  be- 
tween her  and  the  defendant  Young,  and  the 
defendant  Werle  will  pay  aU  other  coats. 
The  Judgment  of  the  district  court  is  re- 
versed, and  the  case  will  be  remanded  for 
Judgment  and  decree  In  harmony  with  this 
opinion.  Reversed. 

9.  The  remaining  case  to  be  considered  is 
A-  T.  Perkins  v.  Paul  Boever,  the  Farm 
Land  Mortgage  &  Debenture  Company,  et 
al..  Appellants.  The  facts  in  this  case,  so 
far  as  they  affect  the  questions  presented 
between  the  parties  thereto,  are  the  samo 
as  in  the  Case  of  Llvemore.  Judgment  was 
wtered  In  favor  of  the  plaintiff,  and  against 
the  defendant  Boever,  for  the  amount  of  the 
debt  and  costs,  and  a  decree  made,  cancel- 
ing the  satisfaction  of  the  trust  deed,  and 
foreclosing  the  same.  It  follows  from  what 
we  have  said  in  the  first  case  that  this  Judg- 
ment and  decree  must  be  affirmed.  The 
plaintiff  complains  that  he  waa  not  allowed 
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attorneys*  fees,  bat,  aa  be  has  not  appealed,  i 
ttiat  complaint  cannot  be  considered.  It  yna  \ 
also  decreed  that  Uie  lien  of  tba  Farm  Land 
Mortgage  ft  Debenture  Oompany  was  junior 
and  Inferior  to  the  lien  of  the  trust  deed. 
As  the  fiicts  and  drcumstances  under  which 
this  defendant  actinired  that  lien  are  the 
same  as  in  the  first  case  considered,  we  most 
hold,  for  Ute  reasons  tber^  stated,  that  the 
decree  as  to  this  defendant  must  be  reversed 
and  a  decree  entered,  granting  to  this  com- 
pany the  rdlef  aAed,  namely,  "that  Its  lien 
be  declared  snpcrior  to  that  of  the  plaintiff, 
and  that  it  have  Judgmoit  for  its  costs  and 
expenses. "  The  plaintiff  will  be  required  to 
pay  the  costs  arising  upon  the  Issue  Joined 
by  this  defendant  compony,  and  ttie  defend* 
ant  Boerer  to  pay  all  othw  costs. 
Aiflrmed  In  part,  and  reversed  In  part 


TAN  STOKOl  T.  EBITH. 

(Buprem*  Court  of  Iowa.    Msy  12,  1898.) 

Action-  to  Kbcoveh  Land— B(iUndakie8— Eyi- 
iibn'ce — aobnct. 

1.  Where  the  action  to  recovwr  a  strip  of 
land  betweoi  adjololng  premises,  and  for 
damages  becanse  of  defendant's  wrouKfiil  pos- 
session and  neie  thereof.  Is  based  on  me  claim 
tliat  the  strip  is  embraced  within  the  descrip- 
tion in  plaintiffs  grant,  evidence  of  a  conven- 
tional boundary  and  adverse  possession  there- 
under is  inadmissible,  though  allegations  of 
such  facts  are  embraced  in  the  count  of  the 
prindpal  cause  of  action. 

2.  In  an  action  to  recover  land,  and  dam- 
ages for  the  wrongful  possession  and  use 
thereof,  defendant  pleaded,  in  justification, 
title  to  the  land  in  his  wife  and  ner  mother. 
Hdd  Uiat,  where  the  snffidraicy  of  such  plea 
was  not  challenged,  evidence  in  support  there- 
at  is  admissible. 

3.  An  agent  is  competent  to  testify  to  the 
fact  of  his  agency. 

Appeal  from  district  court.  Cedar  ooonty; 
J.  H.  Preston.  Judge. 

The  plaintiff  Is  the  owner  of  80  acres  of 
isnd  bt  the  N.  %  of  the  N.  %  of  section 
No.  10^  township  No.  82.  range  No.  1  west 
One  A.  H.  Beddow  was  the  owner  of  land 
adjoining  it  on  the  south,  being  in  the 
8.  %  o<  the  N.  %  of  sold  section.  A.  H. 
Beddow  la  deceased,  and  bis  widow  and 
daughter  are  the  owners  of  the  land.  The 
daTighter  is  the  wife  of  the  defendant  A 
ccntrorersy  arose  about  the  dividing  line 
between  the  lands  owned  by  the  parties, 
and  the  possession  of  a  strip  of  land  along 
the  line.  19  feet  wide  at  one  end,  and  39 
at  the  other,  is  the  subject  of  contention 
In  this  suit  For  25  years  this  strip  of  land 
had  been  lncl<Med  as  that  of  the  plamtiff. 
In  1890  the  defendant  took  possession  of 
this  strip  of  land,  and  removed  the  fence 
to  the  north  side  of  it;  thus  bringing  it 
into  the  indoBure  of  the  land  belonging  to 
hia  wife  and  her  mother.  Ttiia  action  Is  to 
recover  possession  of  the  strip  of  land,  end 
for  damages  for  the  wrongful  possession 
and  use  of  the  same.  There  was  a  verdict 


and  Judgment  for  the  defendant  and  Ota 

plaintiff  appealed. 

J.  W.  Jamison  and  R.  Q.  Cousins,  for  ap- 
pellant Wheeler  ft  Mofffttt,  lor  wdlee. 

GBANOER.  J.  1.  me  parties,  in  arsn- 
ment  are  in  contention  as  to  the  ctaanetw 
of  the  aothm;  that  is,  whether  It  is  an  aotloD 
of  ri^t  or  for  tre^aas.  Tba  petition  om- 
talna  bat  a  slnsde  oomit  end  the  aSlie^ 
tiona  of  tact  are  of  ownnddp  and  rlflbt  at 
possession  platntUC,  ct  wronsfol  posses- 
sion taken  by  defendant  and  of  damage 
sustained.  Tte  prayer  la  tor  Jndcment  for 
the  possession  of  the  land,  that  a.  writ  issue 
tha«for,  and  also  for  the  damages  sostalned 
because  of  the  wrongful  act  of  the  defend- 
ant No  objection  was  mode  to  ttie  txam 
of  the  pleading,  and  It  to  a.  oaae  of  two 
causes  of  actlmi  pleaded  In  one  oonnt  The 
particular  character  of  tte  action  Is  im- 
portant in  settling  a  disputed  question  of 
evidence.  We  think  the  controlling  tanw 
in  the  case  Is  that  for  the  possession  of 
the  land,  and  the  right  of  posseaskm  de- 
pends i^on  ownership.  The  question  re- 
solves itaelf  to  this:  Who  holds  the  leg^ 
title?  Sooh  holder  is  entitled  to  pooseorion, 
and,  if  the  rl|^t  of  possearion  Is  wltii  the 
plaintlffl;  he  has  been  wrongfully  deprived 
of  it  and  is  oifltled  to  damages.  U  0ie 
plaintiff  is  not  the  owner  of  the  land,  there 
was  no  trespass,  and  brace  no  damage.  Wo 
may  also,  in  this  connection,  settle  another 
question  of  pleadlnff  or  oontentloa  oa  to 
the  issues.  The  petition  contains  |]les»- 
tlons  as  to  advene  posooosion  of  flie  strip 
of  land  for  25  years  or  more,  and  that  the 
line  on  which  the  fence  was,  during  that 
time,  was  the  "recognized  and  accepted 
line  between  plalntUTs  land  and  that  ot 
Beddow."  Appellant's  rlew  is  that,  oisdde 
from  the  legal  title,  he  would  be  entitled 
to  recover  because  of  such  possession.  The 
allegations  as  to  adverse  possosslcm  are 
mingled  with  those  for  a  reeov^  because 
of  the  ownership  of  the  land  as  a  part  of 
that  purchased  by  plaintiff,  and  within 
the  same  congressional  divlilmi.  If  soch  al- 
legations were  intended  as  an  Indepeodmt 
basis  of  recovery,  as  now  oonteided.  they 
should  have  been  i^eaded  independently,  as 
the  roles  of  pleading  contemplate.  Besides, 
they  are  not  sofflciently  pleaded  to  be  a 
separate  baais  for  recovery.  We  notice  this 
fact  only  In  determining  the  original  Intent 
of  the  auction.  Being  a  i>art  of  a  count 
sufficient  because  of  other  allegations,  they 
are  not  demurrable,  and  this  fact  should 
lead  us  to  resolve  the  doubts  against  tiia 
pleader.  We  think  the  allegations  were  de- 
signed only  In  aid  of  other  allegations  In  sup- 
IH>rt  of  the  legal  title,  and  should  be  treated 
as  surplusage:  This  conclusion  will  be  aided 
by  the  quratlon  now  to  be  considered.  The 
plaintiff,  on  his  direct  examination,  gave 
testimony  of  conversarions  and  acts  of  him- 
self and  A.  H.  Beddow,  tai  his  lifetime,  la 
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n^ard  to  the  line  and  the  fenoe  maintained 
thereon,  soch  as  that  tbej  traced  the  line 
and  bant  the  foioe  wha»  It  bad  been 
kept,  and  Beddow,  when  plaintiff  botii^t 
his  land,  pointed  oat  the  comers  to  him, 
and  helped  boUd  the  fence  with  reference 
to  the  comers  pointed  oat  On  a  redl- 
ceet  examination,  the  following  testimony 
was  glTOi:  "Question.  Upon  cross-exam- 
InatUm  yon  asked  a  Question  by  Mr. 
Wheeler  as  to  whether  you  claimed  any 
land  In  any  other  way  except  under  your 
deed,  and  to  that  question  you  answered, 
'Na*  Now  state  what  Une,  and  to  what 
extoit,  yon  dalmed  to  under  the  deed.  An- 
swer. Hie  original  line.  Q.  What  do  yon 
can  the  orlglDal  line?  A  Ihe  old  line  be- 
tween Beddow  and  me."  Defendant's 
«oanad  then  moved  the  court  to  strike  out  aU 
of  plaintiff's  testimony  oxi.  the  direct  exam- 
Inatlon  which  referred  to  personal  transao- 
ttoDS  or  conversations  between  plaintiff 
and  Beddow,  which  motion  the  oourt  sus- 
tained. Tbe  ruling  was  based  on  the  pto- 
tMods  of  Code,  I  303%  because  Beddow 
WIS,  at  the  commenoement  of  the  action, 
deoeaaed.  W«  need  not  Inquire  as  to 
whether  or  not  the  reaaon  was  good.  We 
think  the  mllng  correct,  because  the  testi- 
mony was  Incompetent  to  show  title  in  the 
plaintUL  Tiiif  fltatenmts  ot  h**  ^^^fli™  are 
in  harmony  with  oar  ooostructlon  of  the 
original  purpose  of  Us  pleading,  which  Is 
that  he  only  intended  to  claim  title  to  the 
*Sxiglnal  lin^"— wliat  he  owned  nnder  his 
deed.  It  la  now  xxgeA  that;  U  the  eridaioe 
WIS  oompetoit.  It  was  material  and  Im- 
portant, "beoanse  It  showed  an  agreement 
between  the  parties  tiiat  ttie  dlvisdcm  fame 
Aonld  constitute  the  boondary  line,  and 
ten  yeoiB*  pooBesafan.  made  oonclaslye 
ptahttUTs  .rli^t.**  Hie  pleadings,  as  we 
bare  said,  presented  no  such  issue,  and 
ttn  rnUng  was  not  erroneous.  The  district 
oourt  seoDS  to  bare  bad'  the  same  view 
entertained  tqr  ns  8s  to  the  ^ect  of  the 
plfsdifig,  and  stated  to  the  Jury  that  plaln- 
ttlTs  dalm  was  that  he  had  been  derived 
of  the  use  of  the  land,  of  which  he  bad  "had 
peaoeaUe  and  uninterrupted  possesion  and 
UOe  for  more  than  twenty-five  years.*'  He 
made  no  daim  to  a  right  of  possession  In- 
dependent ot  bis  title.  Mo  question  of  a 
r^t  of  reoorery,  mer^  because  of  pos* 
KMdon,  was  submitted  to  the  jury. 

2.  Ibe  oonrt  permitted  the  defendant  to 
sin  teatlmony,  in  Jnstlflcation  of  his  acts 
is  takbig  posBonitni  of  tlie  strip  of  land, 
tet  It  b«longed  to  hto  wife  and  her 
oioaier.  It  Is  aald  tiiat  '^t  was  not  oompe- 
trat  f or  the  defendant  to  Justify  his  wrong- 
ful acta  1^  reaaon  of  ttie  title  of  anoQier;** 
and  reto«ioe  !■  made  to  WnUama  t. 
Svethmd,  10  Iowa,  51.  Without  commoit 
opon  the  applicability  of  the  case,  we  need  im- 
ly  the  testimony  was  bi  direct  support  of 
the  Jnstlflcation  pleaded.  If  the  lAeadliig 
wii  hwtlWent  aa  a  dtf enaok  It  ahonld  hare 


been  challenged  by  demurrer,  and  not  by 
objections  to  the  testimony  to  support  It 
See  Brenneman  v.  Edwards,  55  Iowa,  374,  7 
N.  W.  Kep.  621;  Printing  Co.  v.  Tucker, 
73  Iowa,  755,  34  N.  W.  Kep.  206;  Benjamin 
T.  Vleth,  80  Iowa,  149,  45  N.  W.  Rep.  731. 

S.  The  defendant  was  permitted  to  testify 
that  he  was  the  agent  for  his  wife  and  her 
mother  in  taking  posaesdon  of  the  land. 
It  la  urged  that  it  was  error  to  admit  this 
evidence,  on  the  ground  that  his  testimony 
was  Incompetent  to  prove  the  fact  o< 
agency.  This  Is  a  misapprehemrion  ot  the 
rule.  It  Is  the  rule  that  the  declarations 
of  the  agent  are  not  competent  to  establish 
the  fact  of  his  agency,  and  the  anthorittes 
cited  are  to  that  effect  But  the  dedara- 
tlons  of  the  agent  and  his  testimony  to 
prove  the  fact  are  quite  different  We 
know  of  no  rule  against  the  agencT  being 
established  by  the  testimony  of  the  agent 
The  other  assignments  wrgaeA  pertained  to 
the  action  of  the  oourt  In  Its  instructions, 
whereby  the  Inquiry  was  limited  to  what 
"was  the  true  boundary  line  between  the 
norfli  and  aonth  halves  of  section  10,"  and 
thereby  excluded  the  question  of  adverse 
possession.  This  aotioa  of  the  oourt  ao- 
cords  with  our  view  of  the  Issues  as  before 
expressed,  and  the  point  needs  no  farther 
consideration.  The  judgment  is  afflxmed. 


LITTLB  St  aL  T.  BDWABDS  ct  at 
(Supreme  Court  of  Wisoonain.  April  U,  1888.) 
EJBOTiiBitT— Tax  Sals — Debd  bbfors  Riqht  of 

BBDBHPTIOIf  ExPIltBS  —  CONTETAKCB  TO  PUB- 
0HA8BR  BT  LiPB  TE^-AKT  —  GkANTEES  Or  PUK- 

CHASER—PossEasi  OS— Color  or  Title. 

1.  A  tax  deed  to  premises  while  they  are 
In  possMBioQ  of  a  life  tenant,  the  widow  «C 
the  former  owner,  and  before  her  right  of  re- 
demption expires,  ^ves  the  grantee  therein  no 
title,  as  Bfraiust  her. 

2.  Where  such  grantee,  after  procnrlng 
audi  tax  deed,  tabes  a  conveyance  by  war* 
ranty  deed  from  the  widow,  such  deed  oper- 
ates as  a  redemption  from  the  tax  sale,  since 
it  conveys  to  him  simply  the  widow's  life  es- 
tate, and  Imposes  on  him  her  dnty  of  paying 
the  taxes. 

3.  In  ejectment  by  the  remalud^men 
against  the  grantees  of  the  widow's  grantee, 
commenced  14  months  after  the  death  of  the 
widow,  it  appeared  that  defendants  and  their 
grantor  had  been  in  possession  nearly  20  years 
ander  such  deed  from  the  widow,  and  the  tax 
deed.  EM,  that  defendants  held  possession 
without  any  eoUie  of  ri^t,  and  plaintiffs  w«e 
entitled  to  rsoover. 

Appeal  from  drcnlt  conrt,  Atfiland  coon- 
ty;  J.  K.  Parish.  Judge. 

Action  in  ejectment  by  Ltaaa  M.  little 
and  others  against  Thomas  Edwarda  and 
others.  From  a  Judgment  oktered  on  the 
Twdlct  of  a  Joiy  In  favor  of  defendants, 
plidntiflta  appeal.  Remsed. 

The  other  facts  fully  appear  in  the  follow- 
ing BtatoD^it  by  CASSODAY,  J.: 

This  is  an  action  of  ejectment,  commenced 
in  Janouy,  1801.  The  complaint  is  in  the 
statatoiy  form.  The  defense  la  nnder  a  tax 
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title,  Md  the  statates  of  llmttatioiL  It  ap- 
pear* from  the  lecord.  In  effect,  that  the 
lands  in  qnealon  were  altered  by  Albert  A. 
Uttle,  Maj  20,  18S6;  that  June  10.  1B58,  he 
obtidned  a  patent  ttterefor;  tiiat  Septem* 
ber  12,  1866,  Albert  A.  little  died  tnteatate. 
leaving,  him  amrrlvhig,  a  widow,  Margaret 
Little,  and  brothers  and  slaters,  but  no  !»■ 
sue  nor  parents;  fliat  June  20.  1871,  one 
Eldward  EOSa  wrote  the  said  Ma^aret,  seed- 
ing to  obtain  from  her,  and  the  said  ststors 
ot  said  Albert  A.,  a  deed  of  said  prendses; 
tiiat  November  4,  1871,  the  said  Ellis  ob- 
tained a  tax  deed  of  wai&  premises-and  the 
same  was  recorded  on  that  daj-^or  the 
taxes  of  1867  and  the  sale  of  1868;  that  no 
notice  of  the  taking  of  said  deed,  nor  affi- 
davit of  Hbe  pnldicallcm  thereof,  or  (tf  post- 
ing said  notices,  was  on  file  In  the  ofllee  of 
the  county  titeriE,  for  the  s^  tax  sale;  that 
Norember  8,  1871,  the  said  Maif^aret  Uttle 
orecnted  and  deliveted  to  said  Bills  a  war- 
ranty deed  of  said  premises,  and  the  same 
was  recorded  Dedember  26,  1871;  that  Jan^ 
uary  2,  1888,  the  said  Ellis  and  wife  oon- 
rsfiA  said  premises,  warranty  deed,  to 
the  defendants;  that  March  1,  1890,  the 
said  Margaret  died,  leaving  no  Issne;  tiiat 
said  land  was  vacant  and  unoccupied  from 
November  4, 1871,  untQ  1878;  that  from  that 
year  to  1880  the  said  ElUs  cat  and  removed 
from  said  premise^  from  time  to  time,  tlm- 
ber  and  cord  wood;  that  no  other  acts  of 
occupancy  occurred  until  1886,  since  which 
time  the  said  premises  have  been  in  Uie  ac- 
tual occnpanoy  ot  the  defendants.  At  the 
close  of  the  trial  the  jury  returned  a  special 
verdict  of  tibie  tects.  substantially  as  stated 
above,  ttrtA  also  that  the  lAalntlffs  in  this 
octtmi  are  the  aole  sarvlTing  helis  at  law  of 
ttM  said  Albert  A.  little,  deceased.  Upon 
s^d  verdict  the  court  ordered  Judgment  to 
the  eflCect  that  the  idalntlfte  were  not  the 
ownoa  of  said  premises,  but  that  the  defend- 
ants were,  and  entitled  to  continue  In  the 
possession  thereof,  and  ordered  Judgment 
accordingly.  From  the  judgment  entered 
tbereoD  accordingly,  the  plaintiffs  bring  this 
appeal. 

Tomklns  &  HerrtH,  for  appellants.  Lam- 
oreux,  Gleason,  Shea  ft  Wright,  for  respond- 
ents. 

OASSODAT,  X.  (after  stating  the  tacts.) 
As  Indicated  in  the  foregoing  statement,  Al- 
bert A.  Little  died  Intestate,  seised  in  fee 
of  the  lands  In  qnestion,  September  12,  1866. 
As  he  left  no  Issue  nor  parent,  and  as  the 
taw  then  stood,  the  title  to  the  premises 
thereupon  descended  to  his  widow  during 
her  natural  lifetime,  and,  after  her  decease, 
to  his  brothers  and  sisters,— the  plalutlCFfl  In 
this  action.  Subdivisions  2,  8,  1 1,  c.  92,  Rev. 
St  1858.  The  widow  thereupon  became  a 
tenant  for  life,  of  the  premises.  Being  snch 
tenant.  It  became  her  duty  to  such  h^is  at 
law  to  pay  the  taxes  <hi  the  land.  She  failed 


to  pay  the  taxes  tat  the  year  18G7.  autl 
hence  the  Isnd  was  sold  for  taxes  in  18U.S; 
and  the  tax  deed  under  whldi  the  defunil- 
anbB  dalm  title  was  executed  and  recordtNl 
November  4,  187L  As  sudi  '^widowed  w*>' 
man,"  she  had  the  right  to  redeem  from 
BOdi  tax  sale  "at  any  ttme  within  five  year» 
aftOT  Bodk  sale."  Ghapter  80,  Laws  1868; 
section  16B,  c.  18,  Tayl.  St;  sectSona  1181. 
U91,  1208,  Rev.  St  Her  right  to  redeem. 
UierefWe,  had  she  not  ocmveyed,  would  not 
have  expired  until  the  spring  of  1873.  Tlie- 
resnlt  was  that  the  tax  deed  to  EUIb,  No- 
vember 4.  1871.  gave  him  no  title,  nor  con- 
stmctlTe  possesdon,  as  against  the  vridow. 
In  legal  effect,  it  wss  ^e  same,  as  to  her, 
as  though  he  had  taken  no  tax  deed,  but 
rimply  hdd  the  tax  certificate,  at  ttie  timf^ 
ehe  cmiT^ed  to  him,  by  warranty  deed* 
November  8,  1871.  That  deed  rtmply  con- 
veyed to  EUls  the  widow's  Ufe  estate  In  thp* 
land.  He  tberel^  became  a  tenant  of  thc- 
land  during  her  life,  tdmrged  vrlfli  the  duty 
to  the  irialntUf s  of  paying  the  taxes  thereon 
during  period.  The  acceptance  by  Ellt» 
of  that  deed  from  the  widow  necessarily 
operated  as  a  redemption  from,  or  eitin- 
guishment  of,  his  tex  U«l  The  widow  di<> 
not  die  mitll  March  1,  1880,  ai^  hmce  the 
conveyance  from  Bllia  and  wife  to  the  de- 
fendants, January  2,  1S8S,  was.  In  effect,  n 
mere  transfer  from  him  to  them  of  sucb 
tenancy  during  ha  Ufe.  Of  course*  sncb 
tenancy  terminated  upon  her  death;  and 
hence,  at  the  time  of  the  commencement  of 
this  actl<m,  iqwn  the  tmdlspated  evidence, 
the  defendants  held  posseaskm  witbont  sny- 
color  of  right  The  judgment  of  the  drcnlt 
court  Is  reversed,  and  the  cause  Is  re- 
manded, with  directi<m  to -enter  judgment 
upon  the  special  verdict  In  favor  of  the 
plaintiffs,  and  against  the  defendants,  and 
tor  further  proceedings  aocordlng  to  law. 


MIES  V.  THOBfPSON. 
(Supreme  Court  of  Minnesota.  May  U,  169B.> 

PBiOnOB--SBBTICB  OT  PaFEBS  AT  AlKWHST'S 

Oftics. 

Service  upon  an  attorney  at  hli  ofBoe,  h» 
belni?  absent,  can  be  made  by  leaviDg  the  paper  Id 
a  conspicuous  place  In  the  office  only  when  there 
is  in  the  office  no  olerk  ot  his,  or  person  having 
(diarge  thereof. 

(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Dolnth; 
Wlnje,  Spe(^  Judge. 

Action  by  William  Mies  against  Walter 
M.  Thompson.  Plaintiff  had  judgment  by 
default  and  from  an  order  denying  a  motion- 
to  vacate  the  same,  and  for  leave  to  answer, 
d^endant  appeals.  Affirmed. 

Lord  ft  Norton,  for  appelant  Geo.  E. 
Arbury.  (W.  H.  Stanford,  of  counsel,)  tor 
respondent 

GILFILLAN,  O.  J.  After  the  time  for 
answering  in  the  court  l>elow  expired,  upon 
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an  aflldaTit  by  tlte  plalntHTB  attomer  that 
no  answer  or  demurrer  had  been  recdred, 
oor  appcamnce  In  any  manner  made  by 
defendant.  Judgment  for  plaintiff  was  duly 
entered  by  d^ault  Twelve  days  after,  de- 
fendant made  an  application  to  have  the 
Judgment  yacated,  and  for  leave  to  answer, 
on  an  affidavit  by  his  attorney  that,  before 
tiie  time  to  answa  expired,  he  served  an 
answer,  "between  the  hours  of  4  P.  M.  and 
6  P.  M.,  by  leaving  the  same  in  the  office 
of  attorney  for  the  plaintiff,  in  a  conspicuous 
pbice,  the  attorney  being  absent  therefrom, 
and  this  de[>onent  not  knowing  the  residence 
of  said  attorney."  The  court  below  denied 
the  motion.  The  affidavit  was  not  suffl(Hent; 
for  servlnj;  by  leaving  In  a  conspicuous  place 
In  the  attom^'s  office,  in  his  absence,  can 
be  made  only  when  he  has  no  clork  therein, 
and  tbere  la  no  person  In  charge  thereof. 
Gen.  St  18T8,  c.  66,  {  74.  And,  notwlth- 
stiinding  anything  In  the  affidavit,  there  may 
at  the  time  have  been  In  the  office  a  clerk 
of  the  attorney,  or  person  having  charge 
thereof,  with  whom  the  answer  ought  to 
have  been  left  Order  affirmed. 

TANDBRBUROH,  J.,  took  no  part  In  this 
dedsloD. 


BOTD  T.  IfBNDENHALL  et  aL 
(Supreme  Court  of  BUnnesota.   May  11, 1883.) 
lUuciouB  Prosbcvtiok— Probable  Cadsb—Eti- 

When  iDfonoatlon  is  given  one  upoa  which 
iM  Inatitatee  a  criminal  prosecutloD,  and  be  at  the 
tlmelmows  that  upon  inquiry  of  certain  peraoDS 
it  may  be  oscertnined  that  no  offense  has  been 
committed,  and  there  is  do  difficulty  in  making, 
nor  other  reasons  for  not  making,  anoh  toQUtry, 
he  is  to  be  charged,  on  the  quostioo  of  probable 
cause,  with  knowledge  of  anvb  facts  as  be  would 
have  learned  had  he  made  the  Inquiry. 
(Syllabus  by  the  Coart) 

Appeal  from  district  court,  St  I<oul8  coim- 
tr;  Stenms,  Judge. 

Action  by  Charles  C.  Boyd  against  LuQier 
HendaduUl  and  others  for  malicious  prose- 
cution. Defendants  had  Judgment,  and 
plaintiff  appeals.  Reversed. 

Lewis  Brownell,  for  appellant  J.  B. 
Dooglaa,  for  reapondenta. 

6ILPILLAN,  O.  J.  Action  for  malicious 
prosecution.  At  the  trial  the  action  was  with- 
drawn as  to  the  Motor  Line  Improvement 
Company,  originally  a  defendant,  and  the 
trial  proceeded  as  to  the  defendants  Menden- 
ha)l  and  Hartley,  and  after  the  evidence  was 
all  In  the  court  dismissed  the  action  as  to 
them.  Hie  facts  necessary  to  consider  are 
brief.  The  Motor  Line  Improvement  Com- 
pany, a  coiporatlon  doing  business  in  Dn- 
luth,  owned  a  section  of  land  (30)  lying  with- 
in the  corporate  limits  of  that  city,  on  which 
thne  was  standing  timber,  Indnding  some 
cedar.  Hartley  was  the  president  of  the 


company  and  Mendenhall  &  Hoopes  Its 
agents,  with  authority  to  sell  the  timber,  and 
they,  or  sntmrdlnates  In  thrir  office,  having 
like  authority,  sold  the  cedar  timber,  or 
"stumpage,"  as  it  Is  called,  on  the  east  half 
of  the  two  easterly  quarters  of  the  section 
to  plaintiff's  firm,  Boyd  &  Wilbur,  and  there- 
upon plaintiff,  with  several  men,  went  upon 
the  land  to  cut  the  cedar  tlmbtf,  and  was 
cutting  and  hauling  it  out  when  arrested, 
as  hereafter  stated.  While  so  cutting,  a  Mr. 
Howard  met  the  d^endant  Hartley  upon  the 
street  In  Duluth,  and  told  him  there  were 
some  men  cutting  cedar  on  the  section.  As 
they  stood  talking  together  Mendenhall  came 
up,  and  Howard  repeated  to  him  what  he 
hod  told  Hartley,  and  then,  on  the  sugges- 
tion of  Mendenhall,  he  (Hartley)  started  to 
make  a  criminal  complaint  agidnst  the  men 
doing  the  cutting,  not  knowing  who  they 
were,  nor  what  were  their  names.  He  went 
to  the  dty  attorney,  whose  business  it  was 
to  conduct  proceedings  before  the  municipal 
court  for  punishment  of  crimes  committed 
within  the  limits  of  the  dty,  and  requested 
him  to  draw  a  complaint,  telling  him  what 
Howard  had  said,  and  also,  as  was  the  fact 
that  Mendenhall  had  told  him  no  one  hod  a 
permit  to  cut  the  cedar.  The  complaint  was 
made  out  awom  to  by  Hartley,  a  warrant 
Issued,  and  plaintiff  ami  the  men  working 
with  him  arrested,  and  taken  to  tb»  police 
office,  and  after  several  hours*  detention,  it 
being  ascertained  upon  Inquiry  that  they  bad 
a  permit  to  cat  the  cedar,  they  were  released, 
and  there  was  no  further  prosecution.  It  ap- 
pears, or  at  least  it  was  conceded  on  the 
argument  that  the  place  where  defendants 
stood  In  the  conversation  with  Howard  was 
not  more  than  100  feet  from  the  office  of  the 
Improvement  company  and  of  Afendenball  A 
Hoopes,  its  agents,  who,  or  whose  subordi- 
nates, had  sold  the  cedar  timber  to  Boyd  & 
Wilbur.  It  must  be  presumed  that  by  going 
to  that  office  and  Inquiring  the  defendants 
would  have  learned  that  a  permit  had  been 
given.  They  knew  there  were  thorn  em- 
ployed in  the  office  who  had  authority  to 
Issue  a  permit  and  no  excuse  Is  suggested 
for  failure  to  make  such  Inquiry.  The  dr- 
cumstances  of  the  cutting  and  hauling  as 
stated  to  them  by  Howard,  It  being  done 
openly  and  without  any  attempt  at  conceal- 
ment, ought  to  have  suggested  to  them  to 
make  such  Inquiry  at  least  as  lay  right  at 
their  hands,  before  proceeding  to  the  ex- 
treme measure  of  beginning  a  criminal  prose- 
cution. 

There  are  In  the  books  many  definitions  of 

probable  cause  to  Institute  a  criminal  prose- 
cution. A  very  concise  one  Is  given  in 
Munns  v.  Dnpont  3  Wash.  O.  a  81,  and 
quoted  and  approved  by  this  court  tn  Cole 
T.  Curtis,  16  Minn.  182,  (GIL  101,)  as  fol- 
lows: "A  reasonable  ground  of  suspidon 
supported  by  drcumstances  suffidently  strong 
in  themselves  to  warrant  a  cautious  man  in 
tlia  belief  that  the  person  accused  is  guU^ 
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(rf  the  offnue  wltb  wblch  he  la  chftrsed." 
What  factg  and  drcomstances  amount  to 
probable  cause  is  a  queetlon  of  law,  whether 
they  exist  In  the  case  is  a  question  of  fact 
As  to  what  facts  and  circumstances  existed 
in  this  case  there  Is  no  dispute,  so  tliat 
whether  there  was  probable  cause  was  to 
be  determined  hy  the  court.  The  facts  were 
the  information  givm  defendants  by  Howard 
that  there  were  men  cntttog  and  haulisjr  off 
the  cedar,  the  fact  that  Mendenhall  & 
Hoopea  and  subordinates  In  their  office  bad 
autbori^  to  grant  permits,  which  the  de- 
fendants must  be  presumed  to  hare  known, 
and  that  without  excuse  for  omitting  It  de- 
fendants made  no  inquiry  there.  To  make 
inquiry  at  the  office  was  so  easy  to  do  that 
no  cautions  man  tiarlng  any  regard  for  the 
rights  of  others  would  hare  beeu  warranted, 
without  such  Inquiry^  in  Jumping  to  the  oon- 
dnalon  tliat  the  men  mentioned  by  Howard 
were  committing  a  criminal  offense.  There 
being  no  reason,  of  difflculiy  or  otherwise, 
why  they  should  not  hare  made  the  inquiry, 
It  was  their  duty  to  make  It,  and  they  are 
to  be  cbaiged  on  the  question  of  probable 
cause  with  what  they  would  have  learned 
had  they  made  tt,^re8nmably  the  fact  that 
a  permit  had  been  issued.  Advice  of  coimael 
will  protect  one  in  bringing  a  criminal  prose- 
cntiim  only  when  given  after  a  full  state- 
moit  ot  the  facts  and  drcumstances  known 
to  him,  or  of  wUch  he  lias  been  informed. 
Hartley  mi^e  no  such  full  statement  to  the 
dty  attorney.  He  did  not  Inform  that  officer 
that  there  were  others  than  himself  and 
Mendenhall  who  had  authority  to  issue  per- 
mits, and  that  no  Inquiry  had  been  made  to 
ascertain  if  they  had  issued  a  permit.  It  is 
apparent  from  the  testimony  of  the  dty  at- 
torney what  effect  that  information  would 
probably  have  had  on  the  advice  given,  for 
he  says:  "When  he  said  It  waa  being  hauled 
out,  and  In  large  quantities.  I  suggested  to 
him  ttiat  it  seemed  as  if  they  must  have  some 
permit  from  somebody."  The  case  on^t  to 
bare  been  left  to  the  jury.  Older  rereraed. 

VANDEBBUBGH,  X.  absent. 


BBARDSLET  t.  DAT  et  sL 
(Supreme  Court  of  Minnesota.  March  18. 18^.) 

RSCOItDB— CoNaTKCJCTlVK  NOTIOI— fiSALSD  INSTKD- 

MEXTs— Tax  Cbktifioatb. 

1.  When  an  Instrament  whidi  the  law  re- 
quires to  be  sealed  is  in  all  respects  correctly 
reoonled  except  that  the  record  does  not  show 
a  copy  of  the  seal,  or  any  device  represeutinff 
it,  the  record  will  nevertheless  be  valid  and 
sufficient  as  notice,  provided  the  record  repre- 
■M*iilM  on  its  fare,  in  any  other  way.  as  by  re- 
dtals  or  othmvlRe.  that  the  instrnmeot  waa 
sealed,  and  it  was  In  fact  duly  sealed. 

2.  Where  a  tax-sale  certificate  was  taken 
1^  RH  agent  In  his  own  nninp.  in  order  to  pro- 
tect the  interest  of  his  principal,  s  mortgaKee 
of  the  land,  and  he  afterwards  detivered  the 
same  to  the  grantee  of  the  mortEajcor  with  his 
blank  indorsement,  for  the  purpose  <rf  having 


the  same  smrendered  and  canceled,  and  for  no 
other  porpose.  and  afterwards,  without  his 
koowieage  or  consent,  an  asaifniment  was  writ- 
ten over  his  signature,  purporting  to  transfer 
the  same  to  a  third  party,  Md,  that  the  mm- 
^snment  was  void,  and  passed  no  InteresL 
(Syllabus  by  the  Coart.) 

Appeal  from  district  eonrt.  Nobles  eomttgr; 
Brawn,  Judge. 

Action  by  W.  O.  Beardal^  against  Oeorse 
1.  Day  and  others  and  DaiUel  Robrer  to  de- 
termine adverse  claims  to  real  estate.  There 
was  a  judgment  tax  plaintiff,  and  detmdant 
Daniel  Bohrer  appeals.  Afflnned. 

Daniel  Bohrer,  pro  ae.  George  W.  Wflaon, 
tot  respondrat& 

VANDERBURGH,  J.  1.  On  the  lat  day  ot 
May.  1885,  the  land  in  controversy  here  was 
mortgaged  by  the  owner,  one  Baxter^  to  the 
plaintiff,  to  secure  the  sum  of  $1,000.  Baxter, 
on  May  22.  1887,  conveyed  the  same  to  one 
Day,  who  thereafter,  on  September  27,  180O, 
conveyed  the  same  premises  deed  of  quit- 
claim to  the  defendant  Rohrer.  Prior  to  the 
last  date  plaintiff  had  foreclosed  his  mort- 
gage by  advertisement,  pursuant  to  a  power 
of  sale  therein  contained,  and  bid  off  the 
premises  In  his  own  name  at  the  foredosure 
sale  on  the  let  day  of  February.  1880.  A  cer- 
tiflcate  of  sale,  executed  in  due  form,  imder 
the  hand  and  seal  of  the  sheriff,  waa  deliv- 
ered to  the  plaintiff,  and  recorded  in  the 
office  of  the  register  of  deeds  of  the  proper 
coun^  on  the  8th  day  of  February,  1890. 
The  defendant,  however,  objects  that  the 
record  of  the  instrument  does  not  Indicate 
the  presence  of  the  seal;  that  Is  to  say.  there 
was  no  attempt  to  copy  the  seal  upon  the 
record,  or  any  device  representing  It  The 
statute  provides  that  mch  certificate  shall  be 
executed  under  the  hand  and  seal  of  the 
sheriff,  and  "such  certificate,  so  proved,  ac- 
knowledged, and  recorded,  shall,  uptm  the 
expiration  of  the  time  of  redemption,  operate 
as  a  conveyance,"  etc  Hie  defendant  con- 
tends that  the  omissiott  of  the  seal  In  the 
record  Is  fatal;  that  the  instrument  has  never 
been  In  fact  recorded;  and  hence  the  time 
for  redemption  did  not  commence  to  run. 
Conceding,  as  we  must,  from  the  language  of 
the  statute  that  the  certificate  does  not  be- 
come operative  as  a  oonveyanoe  until  the  in- 
strument Is  recorded,  the  first  question,  then. 
Is  whether  the  certificate  waa  recorded  so  as 
to  satisfy  the  reqalrem«it  ot  the  statute. 
The  authorities  are  not  entirely  uniform  on 
the  subject,  bnt  the  more  generally  accepted 
doctrine  Is  that  the  record  Is  not  viUated  or 
fatally  defective  by  reason  of  the  omission 
to  record  the  seal  or  Indicate  Its  presence  by 
some  device  or  attempted  description,  and 
that  It  is  enough  that  it  appear  from  the  rec- 
ord In  any  other  way  that  the  instrument  is 
sealed.  Thus,  in  Sugd.  Powers,  *283,  it  is 
said:  "Where  the  Instrument  is  a  deed,  and 
properly  stamped,  and  it  la  atated  In  the  at- 
testetlon  clause  to  have  been  aealod  and  de- 
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UTered  In  Uie  preamce  of  wltneasea,  It  will, 
In  tbe  absence  <tf  erldoice  to  tlie  contrazy. 
be  premuned  to  have  been  sealed."  Todd  t. 
Bank.  20  Abb.  N.  a  277;  Smith  t.  Dall,  13 
CaL  510;  Qeary  t.  Kansas  City,  61  Mo.  378; 
Hammond  t.  OoTdon^OS  Ho. 223,6  S.W. 
03;  Aycock  r.  Ballnnd  C3o..  89  N.  a  323;  1 
I>«^De«ds.H2S8-700;  Webb,Record  TlUeo, 
H  74-lsa  Tbe  record  dunra  tbat  fb&  certlfl- 
eate  Is  attested  as  ftfllovs:  "In  witness 
whereof  I  have  hereunto  set  my  hand  and 
seal  Ibis  lat  day  of  Fehy.,  1882,"  and  to  have 
be«a  "aecuted  hi  presence  of  two  wit- 
nessee:'*  and  the  orifl^nal  was  In  fact  doly 
sealed.  The  statute  (Gen.  8t  1878,  c.  B,  | 
184)  fmrUds  the  register  of  deeds  recording 
any  Instnunent  not  executed  according  to 
law.  and  by  Uie  statute  first  referred  to  It 
Is  made  the  doty  of  the  sheriff  to  execute 
tbm  certificate  "under  bis  hand  and  seoL" 
The  presumption  arldng  from  the  face  of 
tbe  record  la  further  strengthened  by  the 
presnmptlMi  in  favor  of  yie  performance 
of  their  oflktal  duty  by  these  officers.  StsAr 
weather  t.  Martin.  28  Mich.  471.  480.  We 
are  of  tbe  oi^nlon,  therefore,  not  only  that 
the  certificate  was  properly  executed,  but  the 
record  was  sufficient. 

2.  The  time  of  redemption  had  expired 
before  tbe  commencement  of  this  action, 
and  plaintiff  is  entitied  to  judgmoot.  unless 
deCmdant  has  acqidred  title  to  the  prem- 
Isea  by  virtue  of  the  tax  title  under  which  he 
datans.   The  proceedings  culminating  In  the 
tax  title  In  question  are  regular  on  th^ 
fluew   ilie  land  waa  pnrdmsed  by  one  Peter 
Thompson,  and  a  tax  certificate  of  sale  duly 
uecuted  to  him  by  the  county  auditor  May 
2, 1887.   It  Is  fbnnd  hy  the  court  that  on  tiie 
Slat  day  of  July.  18SD.  while  Oeorge  J.  Day, 
above  mentioned,  was  tiie  owner  of  the 
premtoee,  Thompson,  the  holder  of  his  tsx 
certUlcate,  delivered  tiie  same  to  him,  with 
Us  name  Indorsed  thereon,  and  that  it  was 
so  ddlvered  to  Day  to  ramble  Day  to 
cancel  the  tax  therein  described  afcolnst  the 
land,  and  fbr  no  ottter  purpose.  Subsequent- 
ly there  was  writtot  over  Thompson's  lEdg- 
oature  an  histrument  of  aarignmrnit  pur- 
porting to  transfer  and  assign  the  cerUflcate 
and  land  tiier^  described  to  tbs  defendant 
Rohrer.    But  It  Is  fiound  that  this  writing 
was  nude  without  the  knowledge,  consent. 
or  authority  of  ^ompson,  and  that  the  cer- 
tiflcate  was.  therefore,  never  assigned  to 
Bohrer.    We  think  this  flndtaig  Is  deariy 
nipported  by  the  evidence.   The  testimony 
■bows  that  Thompson,  who  was  the  agent 
of  the  plnlntlfr  mortgagee  in  making  the  loan, 
and  the  partner  of  Day,  Ud  off  the  land 
at  tiie  tax  sale,  and  took  the  iwrtiflcate  In 
his  own  name  for  the  protection  of  the  mort- 
gagee, and  not  In  hostility  to  his  Interest; 
and  on  the  Slst  day  of  July.  1889,  beft>re  the 
time  of  redemptlim  had  expired,  at  Day's  re- 
quest, snd  upon  his  assurance  tbat  he  wanted 
It  for  the  purpose  of  canceling  the  tax 


against  the  land,  and  with  notice  of  the 
oxistenoe  of  plaintiff's  mortgage,  delivered 
the  same  to  him,  and  Thompson  had  no  no- 
tice of  the  fiiUure  to  cancel  the  taxes,  or  of 
the  exlatenoe  of  the  assignment  written 
over  his  Indotsement,  until  after  it  was  re- 
corded, in  November.  1800,  The  Indone- 
ment  of  Thompson's  name  gave  no  one  any 
imi^led  authority  to  assign  and  tran^r  the 
cerUflcate  to  the  defendant,  and  the  oertlfl- 
cate  of  at^nowledgment  annexed  was  fiilse 
and  without  warrant.  It  was  not  the  case 
of  an  ordinary  oommerdnl  indorsement,  or 
of  a  deed  or  other  Instrauient  duly  execu^ 
ed  with  express  authority  to  an  i^^t  to 
insert  the  name  of  the  grantee  or  purchaser. 
And  besides,  Rohrer  does  not  deny  notice, 
or  show  any  superior  equity,  as  it  was  Incum- 
bent on  him  to  do.  upon  tbe  facta  as  fomid. 
If  he  claims  to  be  In  any  better  position  than 
Day.  We  discover  no  error  In  tiie  findings, 
decision,  or  rulings  ot  tbe  cmirt  In  the  triaL 
Judgment  sfflrmed. 


MILLER  et  al.  v.  CONDIT  et  ol. 
^opreme  Court  of  Minnesota.   March  13, 1803.) 
'  Hbohanics'  LiKxa— Enfoucbhent — Autiun  Fjciii>- 

ISO— IXrtOLVBNT  UeBTOK. 

1.  The  lien  law  of  18S0  eontemplatea  one 
graeral  action  in  which  all  the  lieD  dalms 
against  specified  property  shall  be  cousoUdated 

and  adjudicated. 

2.  Th^  flection  proTidinK  that  a  second  ac- 
tion shaU  not  be  brousht  where  one  in  already 
penilfug  to  forecloHe  liens  on  the  property  al- 
fei:ted  by  aeveral  Men  claims,  but  furtber  pro- 
viding that,  if  such  action  shall  be  brought.  It 
must  be  consolidated  witn  tbe  first  action.  Is  a 
mere  regulation  of  practice,  and  does  not 
make  such  iiecond  actiuu  a  void  proceetllnit. 

3.  AVbere  an  Insolvent  debtor  is  entitled  to 
a  lien  for  labor  or  materials,  his  assimiee  in  In- 
solvMicy  may  prosecute  and  euforre  tbe  same. 

4.  Where  a  mistake  is  made  in  tbe  state- 
ment for  a  lien  filed  in  renpect  to  tbe  date  of 
tbe  first  item  of  the  materials  furnished,  a  Hen 
may  in  any  event  be  enforced  for  so  much  of 
the  account  as  is  embraced  between  tbe  date* 
of  the  first  and  last  Items  in  tbe  aceount  as  ap- 
pearing in  BQch  statement.  And  where  sucb 
mistake  was  made  In  respect  to  tiie  first  Item 
of  an  account,  but  the  statemeut  in  fact  In- 
cluded all  the  items  of  the  accuunt  for  mate- 
rials furniHhed  by  tbe  Hen  cinimnnt,  and  tbe 
account  was  In  all  other  respects  correctly 
stated,  and  no  other  parties  were  or  could  be 
prejuriireil  by  the  ernir.  Iielil,  that  the  mistake 
was  immnterial,  and  the  lien  valid  tot  ths 
whole  account.   Oilfillan,  G.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Home^  coun- 
ty; Pond,  Judge 

Action  by  George  R.  Miller,  as  receiver, 
etc.,  and  others,  against  A.  J.  Oondit  and 
others  and  Anthony  J.  Drexel.  to  foreclose 
a  mechanic's  lien.  There  waa  Judgment  for 
plaintiffs,  and  defendant  Anthtny  J.  4>rexd 
appeals.  Affirmed. 

Daniel  Fish,  for  appellant  Oross,  Oarie* 
ton  &  Cross.  Ell  Torrance,  Fletcher  A  Itew- 
son,  and  Gray  &  Pulllam,  for  respondents. 
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TAXDBRBUROH,  J.  Tills  action  was 
bron^t  to  foreclose  and  enforce  a  mechan- 
ic's lien  In  lavor  of  Bixby  &  Co.  against  cer- 
tain real  propertf  In  tiie  dty  of  Mlnneap- 
<dlB.  bdongbv  to  the  defendants  Gon^t,  iSxr- 
bew,  and  Daj&es,  and  on  which  the  defend- 
ant Drexel  holds  certain  moitgaces,  executed 
June  1,  188B.  In  the  same  actloa  nmneroos 
ottier  Ben  dalmanta  han  tieai  broo^t  In 
and  made  partleSb  The  only  questions  for 
consideration  vpoa  this  appeal  arise  between 
the  mortgagee,  Drexel,  and  the  defendants 
JobsuuM  A  Hard,  Lorbiff  T.  Boss,  receiTer 
of  Blayhew  Bros.,  and  Peter  Mayhew.  It 
fa  expressly  fonnd  by  ttu  trial  eonrt  ttiat 
"tibie  defendant  Drexel  reoelred  and  accept- 
ed each  of  the  mortgages  aforesaid  as  ob- 
cnrltf  for  the  moneys  loaned  by  him  with 
full  notice  that  each  and  all  the  Uen  claim- 
ants had  been  and  were  furnishing  material 
and  labor  for  the  constrnction  of  Uie  bond- 
ing on  the  real  estate  In  qoeetioa.'' 

1.  In  respect  to  the  daim  of  Johnson  ft 
Hnrdt  It  appears  that  th^  filed  separate 
Uen  statements,  arising  under  separate  caa- 
tracts,  In  one  of  wUch  the  last  Item  ot  ma- 
terials ts  shown  to  have  been  fumlahed  Oc- 
tober 16,  1889,  and  In  the  other  Novembw 
22, 1889.  Separate  actions  had  been  brought 
by  tbsm  to  enforce  these  Uens  on  July  IS, 
1800.  But  prior  to  that  date  this  action  In 
fitvor  of  Blxby  &  Co.  had  been  commenced 
and  was  then  pending,  and  on  Ibe  trial  of 
this  action  an  order  was  made  by-tbe  court, 
of  the  date  of  Felnmary  20,  1801,  constmdatr 
log  therewith  the  actions  above  mentioned 
of  Johnson  &  Hurd,  and  their  liens  were 
accordUigly  adjudicated  herein.  The  objec- 
tion urged  against  the  claims  of  Jc^mscm  & 
Hard  Is,  In  form,  that  no  vaUd  proceeding 
was  begun  for  the  wforcement  thereof  with- 
in cme  year  from  the  date  of  the  last  Item 
of  the  aceomit.  The  gnmnd  of  this  objec- 
tion Is  that  the  statute  allows  but  (me  ac- 
tum In  audi  cases,  and  that  by  Its  terms  all 
the  lien  clalmante  mnat  be  ](^ned  or  come 
In  and  be  made  parties  therein;  and  hence, 
alnoe  the  action  In  favor  of  Blxby  &  Co.  had 
already  been  commenced,  and  the  complaint 
and  Us  pendens  fllod  therein,  before  John- 
son ft  Hard  commenced  their  actions,  the 
latter  were  Inhibited  the  statute,  and  tor 
TaUd  and  IneffectnaL  The  prorlslon  of  the 
statute  relied  on  la  as  foUows:  "After  com- 
mencement of  and  before  final  Judgment  In 
any  such  action  to  foreclose  any  such  lien 
as  aforraald  upon  any  certain  property,  no 
other  such  action  to  foreclose  any  other  such 
lien  upon  the  same  property,  or  any  part 
thereof,  shall  be  commenced;  but  the  claim- 
ant of  any  other  soch  lien,  not  a  party  to 
such  action  firstly  commenced,  diall  apply 
to  be  made,  and  shall  be  admitted,  a  defend- 
ant In  the  action  last  mentioned."  It  is 
dnlmed  that  to  the  case  of  Johnson  ft  Hard 
tben  was  a  clear  violation  of  an  express 
pnAlUtlon  of  the  stotute.   Bat  a  farther 


danse  pmrldea:  "And  tf  he  shall  neratbe- 
less  commence  each  other  action,  the  same 
rittdl  be  consolidated  with  and  merged  to  tbe 
action  firstly  commenced  npon  motion  of  any 
party  to  the  earlier  action,  or  by  the  court 
upon  its  own  nation."  We  think  the  court 
below  rightly  oonstmed  the  statote.  The  ot>- 
Jeet  of  It  Is  to  xesolato  tho  practice  merdy, 
and  the  prorislon  first  dted  must  be  con- 
strued with  the  further  dause  dted,  and  thA 
general  purpose  of  the  provMons  on  the  sub- 
ject, Tha  provision  to  question  tovdres  no 
penalty  or  fortdtare  of  legal  rl^ts.  The 
ol^t  aimed  at  Is  to  bave  an  adjudlcatton 
of  all  flie  Uen  daima  to  <me  salt,  and  one 
sale  to  satisfy  the  same  ttunu^  an  equitable 
division  of  the  proceeds.  Hence  ihe  statute 
c<mtomplatea  but  one  general  actton,  in 
which  all  the  dalms  shall  finally  be  consol- 
idated and  dlqiosed  of;  bat.  If  sodi  consoli- 
dation Is  aeaaraiably  made,  a  departure  from 
the  strict  letter  <a  toe  stotote  to  a  mattw 
of  practice  ts  i}ot  jurisdictional  or  matter 
ot  substance.  UcGonn  t.  Ballroad  Co..  SO 
N.  Y.  177.  If,  thereifore,  a  claimant  neglects 
to  comply  with  the  direction  of  the  atotute, 
and  brings  a  second  actlim.  Instead  of  Joining; 
to  a  prior  action,  the  statate  pototo  oat  tbe 
dlqrasltlon  of  sacb  action,  and  provldea  for 
its  consolidation  with  the  prior  action,  but 
does  not  make  tbe  proceeding  void  or  a 
nullity.  Until  tbe  order  of  consoUdatlon, 
It  ts  nevertbelMB  an  adion  pending. 

2.  The  defendant  Drexel  also  objects  to  the 
allowance  of  the  dalm  of  Mayhew  Bros., 
represented  by  Ixntog  T.  Boss,  receiver  of 
Ibelr  Insolvent  estate.  It  Is  fonnd  Uiat  be- 
tween the  17th  day  of  May,  1889,  and  the 
2ath  day  of  October,  1889.  they  fumlsbed 
certain  building  materials  used  in  and  about 
the  erection  of  the  boUdlngs  to  question,  bnt 
before  the  account  was  filed  they  became 
insolvent,  and  ibe  defmdant  Loring  T.  Boss 
was  appointed  receiver  of  the  property  and 
effects  of  the  insdventa,  and  be  tbermqKm, 
as  such  receiver,  seasonably  filed  the  ac- 
count and  stotement  of  tbdr  dalm  to  due 
form.  Bnt  by  mlstolre  and  Inadvertence, 
aa  the  court  finda,  It  Is  stated  toerdn  that  the 
first  Item  to  thdr  claim  ma  famlslMd  on 
the  10th  day  <tf  July,  1880,  Instead  of  May 
17.  1889.  aa  the  fact  la.  It  is  contended  by 
the  defendant  Drexel  that  like  llm  oa  tbe 
proper^  did  not  pass  to  the  recdver  aa  In- 
ddent  to  the  debt,  and  toat  he  had  no  au- 
thority to  file  the  Uen  statement,  and  prose 
cate  Oie  dalm.  In  our  opinion.  liowev«, 
the  transfer  of  the  delit  to  an  aas^cnee  or 
recdver  to  Insolvency  carries  with  It  aU  the 
securities  of  Whatever  nature  owned  by  the 
tosotvent.  or  to  which  he  ts  entitled,  and  that 
be  la  dotbed  with  all  the  requlslto  antoority 
to  enforce  sudi  liens.  It  could  never  have 
been  contempfatted  that  there  should  be  a 
spveranee  of  the  debt  and  ll«i  In  sadi  cases, 
which  would  rpfmlt  to  a  very  serious  loss 
to  the  estate  of  the  debtor.    The  purpose 
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of  the  toadtr&kcy  statate  Is  to  lavest  ttae  as- 
irignee  with  all  the  nonexempt  property  of 
tbe  debtor.  Tliis  murt  neceBsarily  Include 
credits  and  cfaoaes  In  sctton,  and  sboold  be 
held  to  liylndft  Ueii  dalms  securing  debts 
doe  him.  The  statute  Is  a  remedial  one, 
and  must  have  a  liberal  construction  to  ad- 
Tance  the  remedy;  and  we  have  no  doubt 
that  It  was  fairly  within  the  Int^tion  of  the 
kcislatare  to  Include  fflfit?niT  of  this  char- 
acter, and  that  the  assignee  or  receiver  is 
AQtbortied  to  take  all  nece— ary  proceedings 
to  enforce  the  same. 

3.  A  farther  objection  relates  to  the  mis- 
take In  the  account  filed  as  reqtects  the  date 
of  furnishing  the  first  Item,  which  Is  by  mis- 
take stated  to  have  been  on  July  10th,  In- 
stead of  May  17th.  This  would  not  avoid 
tbe  Uen  In  this  case,  for.  If  a  strict  conatruc- 
tioD  were  Insisted  on,  the  claim  would  In 
an;  event  still  be  good  for  all  the  materials 
embraced  tu  the  account  between  tbe  dates 
spedfled;  nor  should  the  Hen  In  question 
be  postponed  and  made  subordinate  to  the 
ojongBges  of  Drexel,  of  an  earlier  date  than 
tbe  first  Item  specified,  because— First,  It 
to  found,  as  before  stated,  that  Drexel  had 
actual  notice  of  the  dalm;  and,  second,  he 
bad  coDStructlTe  notice  from  the  fact  that  the 
building  of'  which  plaintltts'  material  became 
an  Inseparable  and  component  part  as  one 
entire  improvement  was  actually  In  process 
of  construction,  to  his  knowledge,  when  the 
loon  was  made.  The  statement  for  a  Uea, 
Dotn-lthstandtng  the  error,  embraces  a  claim 
for  the  wh<de  account  claimed,  Including  the 
materials  furnished  after  May  17th  and  be- 
fore July  10th,  as  well  aa  those  delivered 
after  this  last  date.  The  error  In  this  case, 
therefore,  was  not  In  any  manner  prejudicial, 
and  was  ImmaterlaL  Gases  may  arise,  as  may 
readily  be  supposed.  In  whldi  the  claimant 
would  be  estopped  to  allege  an  earlier  date 
than  stated  In  the  account  filed,  but  for  the 
reasons  stated  this  Is  not  such  a  case,  and  the 
court  ought  not  to  give  the  statute  a  con- 
struction 80  strict  and  technical  as  that 
claimed  by  the  appellant  The  lien  state- 
ment, as  we  may  assume,  on  Its  face  pur- 
ports In  all  things  to  be  in  compliance  wlt^ 
the  statute.  There  Is  no  mistake  as  to  the 
amount  of  the  claim,  properQr,  ownership, 
or  other  essentials.  It  was  seasonably  filed, 
and  It  was  entirely  immaterial,  aa  we  have 
seen,  as  to  the  rights  ot  these  parties,  wheth- 
er the  delivery  of  the  materials  commenced 
on  the  one  date  or  tbe  other.  The  variance 
w.ia  therefore  Immaterial  in  this  case.  The 
mllug  of  the  court  was  rigbt,  and  tbe  evi- 
dence was  properly  received.  The  case  of 
Peter  Hayhew  depends  upon  the  same  ques- 
ttona,  and  must  be  decided  in  the  same  way. 

Judgment  affirmed. 

GILnLLAN,  a  X   I  fflsaent  trom  ttie 
proposition  that  a  Hen  claimant  may  prove 
for  Us  first  Item  a  date  earlier  than  that 
stated  in  his  lien  statement. 
v.55H.w.no.l — 1 


SCHRADI  et  si.  v.  DORNFELD  et  al. 
(Supreme  Court  of  Alimieaota.  March  1^  1863.) 

KBLIUIUUM  Bw  ICTIBB— FkOPBHTIC  RlOHTa— 
CHaNOB  OP  IkMTrKINB. 

1.  Where  the  omditlons  under  which  a  re- 
Ilglona  society  is  formed  and  Its  property  tio 
quired  require  adherence  to  a  particular  creed 
or  ayatwn  of  dootrinc  and  cinreh  polity,  a 
minority  of  the  memberslup  mivy  inaut  waom 
caiTTlng  out  the  purxtosea  for  which  tbe  society 
waa  organized,  and  a  majority  will  not  be  per- 
mitted to  divert  the  common  property  to  otbw 
naas,  or  to  lue  it  for  the  aui^rt  and  maint*- 
nance  of  doctrines,  or  a  polity  essentiallT  at  vi^ 
Tiance  with  its  original  constitution.  The  trust 
muat  b«  admlniatered  substantially  in  moeoxA- 
aoce  with  the  intention  of  the  original  foiud- 
ers. 

2.  But  changes  In  matters  of  form  In  ^e 
eoDdnct  of  the  worship,  or  In  the  admlniatra- 
tion  of  the  ordinances,  not  affecting  the  8ub>' 
stance  of  doctrine  or  dlacipline,  may  be  made 
by  congregationa,  and  determined  by  a  majority 
of  the  members  entitled  to  vote,  in  the  absence 
of  any  other  lawfully  established  rule. 

8.  The  oonstitntlon  of  the  rcdlglous  sodety 
to  which  the  parties  to  this  action  bdong,  and 
over  whose  property  the  controversy  arises,  re- 
qoires  arlheren(-e  to  the  creed  of  the  Evani^l- 
irn]  Luthemn  Church,  and  the  Aogsburs  Con* 
feaaloiu  and  that  the  church  should  be  connect- 
ed with  an  orthodox  synod,  and  reco^fsed  the 
synod  of  Buffalo,  with  which  it  became  con- 
nected, to  be  an  orthodox  synod.  Heid,  upon 
the  evidence  and  facts  aa  found  in  this  case, 
that  a  determination  by  a  majority  vote  of  tbe 
congregation  to  change  its  synodical  connection 
to  mother  orthodox  synod,  and  the  mode  of 
making  and  receiving  the  ctrnfeMloQ  of  private 
members.  In  antlcipatlcm  of  the  communiun, 
was  not  In  violation  of  the  constitution  of  the 
society,  or  contrary  to  the  Lutheran  standards 
or  established  naages,  as  interpreted  and  prac- 
ticed by  tbe  great  majority  of  orthodox  Luther- 
an Churches  in  the  United  States. 

4.  In  such  cases,  where  the  property  ts 
lawfully  npplied  to  the  common  puriKwe  to 
which  it  waa  devoted,  and  none  of^  the  mem- 
bers are  prevented  from  participation  In  Its  use 
and  enjoyment  for  such  purpose,  the  court  will 
not,  at  the  Instance  of  a  seceding  faction  of  the 
congregation,  order  a  partition  and  division  of 
the  property. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Washington 
county;  WllUston,  Judge. 

Action  by  Christ  Schradi  and  others  against 
Ferdinand  Domfeld  and  others  to  enjoin  de- 
fendants, as  trustees  of  the  German  Lutheran 
St  John's  Church,  from  using  the  church 
property  In  violation  of  the  trust  and  for  a 
sale  and  division  of  the  church  property 
among  the  members  of  the  church.  From  an 
order  refusing  to  order  a  sale  and  dlvialon  of 
the  property,  plalntitEa  appeaL  Affirmed. 

John  D.  O'Brien  and  Stevens,  03rten  A 
Olenn,  for  appeUants.  Olapp  &  Macartney, 
for  respondoitB. 

VANDBRBTTRGH,  X  It  appears  ftom  the 
record  tiiat  a  religions  aodety.  nnlncorpo- 
rated,  known  as  the  German  Lutheran  8t 
John's  Church,  was  in  exlstenee  and  hcM 
religious  services  and  worship  upon  the  prem- 
ises In  controversy  here  from  the  23d  day  of 
November,  1862,  until  June  2,  18U0,  and  the 
pnsons  named  in  the  complaint  were  mem- 
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ben  of  each  society  or  congregation  on  llie 
dny  last  named.  In  1874  one  Lotamann  eze>- 
cuted  and  dellrered  a  omveyanoe  of  the  land 
In  question  to  Ferdinand  Domfeld  and 
others,  therein  named,  and  their  snccesson 
in  office,  u  trnsteea  of  the  German  Lutheran 
St  John's  Caiurch,  above  teferred  to,  for  Uie 
uses  expressed  in  die  deed  as  follows:  "For 
the  Unthetan  Ohtirch,  according  to  the  aym- 
bollcal  htxikB  of  the  Lutheran  Ohnrch,  eqie- 
clally  the  Unaltered  Augsburg  Oonfewlon 
and  the  Smaller  Catechism  of  Dr.  Martin 
Uither;  and  also  fbr  a  graveyard,  parsonage, 
etc.,  or  what  buildings  said  church  should 
And  necessary  to  erect  upon.**  The  sodefr 
entered  upon  Hie  prendaes,  uid  the  same 
year  erected  thereon  a  valualde  church  build- 
ing, and  a  schoolhouse  tor  the  use  of  the 
dilldren  of  the  congregation,  and  have  abuse 
erected  a  parsonage  for  the  use  of  the  pastor 
of  the  church.  The  fimds  necessary  to  pwe- 
dtiase  and  improve  the  property  were  derived 
from  the  contributions  made  by  the  mem- 
bers of  the  sodetgr,  and  the  property  is  now 
of  the  value  of  $5,000,  and  has  continuous^ 
been  ^propiiateS  and  used  tqr  the  members 
of  the  society  for  the  purposes  indicated  in 
the  deed  of  omvoyance  above  mentioned.  At 
the  time  of  the  oi^anizatlon  of  the  sodety 
the  membere  thereof  adopted  certain  mlea 
and  regulations  and  a  system  of  doctrine 
designated  a  "constitution'*  In  the  complaint. 
In  which  It  was  declared  and  agreed  that  Oie 
creed  of  the  congregaUim  was  Lutheran,  as 
contained  In  the  symbolical  books  of  the 
[•Evangelical  Lutheran  Churdi,  subject  to  the 
Unaltered  Augsburg  OmfMBlon,  and  to  the 
Smaller  Catechism,  and  that  the  pastor  of 
the  church  should  belong  to  an  orthodox 
synod;  and,  further,  that  the  congregatlim 
and  sodety  did  recognize  the  aynod  of  Buf- 
fiilo.  N.  7.,  as  an  orthodox  synod.  The  so- 
ciety accordingly  i^aced  Ita^  under  the  Ju- 
risdiction of  the  Buf^o  aynod,  and  so  con- 
tinued to  the  2d  day  of  June.  1890,  with 
Iiostors  belonging  to  that  aynod.  Both  par> 
ties  hereto  recognise  that  synod  as  orthodox. 
It  Is  further  found  that  at  the  time  of  the 
formatlan  of  the  sode^,  and  ever  since.  It 
has  been,  and  la,  the  faith,  doctrine,  and 
creed  of  the  Lutheran  Church,  as  contained 
in  the  books,  confession,  and  catechism  above 
referred  to,  as  the  same  is  interpreted  by 
the  great  majority  <rf  theological  writers, 
teadiers.  and  pastors  of  that  church,  and  as 
held  and  believed  and  practiced  by  the 
great  majority  of  the  membership  of  the 
church,  that  In  the  matter  of  confesslott  as  a 
condition  precedent  to  the  participation  by 
monbers  In  the  aacrament  of  the  Lord's  sup- 
per, such  confession  may  be  mode  by  the 
members  of  the  church  In  the  manner  which 
Is  termed  "private  confession,"  or  in  that 
which  Is  termed  "open  confession;"  such 
private  confesd(m  bdng  made  by  each  Indi- 
vidual privately  to  the  pastor,  and  such  open 
confesalon  publldy  by  all  members  in  church. 


Immediately  preceding  the  reception  by  them 
<3t  such  sBcrameut  Tim  court  further  finds 
that  the  (miy  Lutheran  aynod  in  the  United 
States  teadiing  as  a  doctrine  that  sodi  "pri- 
vate confession"  Is  the  imly  form  of  confes- 
sion permissible  as  a  condltUm  precedent  to 
the  reception  of  such  sacrament  Is  the  A*af- 
falo  synod,  but  that  It  permits  open  confes- 
tfon  hi  some  of  Its  mlaalott  stations;  that,  out 
of  about  4,000  Lutheran  ministers  la  the 
United  Btatse,  only  about  23  are  connected 
with  or  subject  to  the  Jurisdiction  of  the  Bnf- 
ta\o  synod;  but  at  all  times  prior  to  June  2. 
18  DO,  this  particular  society  and  congregation 
practiced  private  c(mfeasl<m.  On  June  2, 
1800,  at  a  regularly  called  meeting  at  the 
congregation  and  society,  a  number  of  both 
plalntiffig  and  defatdants  b^ng  present  and 
taking  part  in  the  proceedings,  It  was  then 
and  thore  voted  Of  a  majority  of  the  mem- 
bers present  and  TOtlng  that  the  society 
should  withdraw  from  the  Boffalo  aynod, 
and  Join  the  Ohio  eynod.  and  said  eoaigre- 
gation  did  therein  tiien  withdraw  from  the 
Buffalo  aynod.  It  Is  also  found  that  by  the 
laws,  usages,  and  practice  of  the  Lutheran 
Church  any  omigregatlcm  under  the  Jurisdic- 
tion of  any  itf  the  synods  thereof  may  at  any 
time,  by  vote  of  a  majority  of  the  members 
of  such  congregation,  and  without  the  con- 
sent of  the  synod  under  ^ose  Jurisdiction  U 
may  then  be,  withdraw  from  the  synod  with 
which  such  congregatiim  Is  so  connected, 
and  place  itself  under  the  Jurisdiction  of  any 
other  such  synod  that  will  receive  such  con- 
gregation. This  society,  soon  after  the  meet- 
ing last  above  referred  to,  made  due  appli- 
cation to  be  admitted  to  the  synod  of  Ohio, 
which  is  found  to  be  an  orthodox  Lutheran 
synod.  After  the  vote  to  connect  the  so- 
ciety wlOi  the  Ohio  synod,  four  of  the  plain- 
tiffs then  present  publldy  withdrew  from  the 
congregation,  and  asked  that  their  names 
might  be  stricken  from  the  nmnbershlp 
thereof;  and  subsequently  the  rest  of  the  per> 
sons  named  as  plaintiffs  gave  notice  of  their 
withdrawal,  and  expressed  thdr  detetmlna< 
tion  to  remain  with  the  Bnffolo  aynod.  Tb» 
pastor  ot  tile  congregation  Is  a  member  of 
the  Ohio  synod.  Since  the  2d  day  of  Jnne, 
1890,  the  pastor  has  granted  the  aacrament 
to  members  of  the  congregation  without  re- 
quiring tiiem  to  make  private  confession,  and 
tiie  practice  now  la  to  make  open  confession; 
but  the  privll^e  of  private  confession  has 
been  and  Is  extended  to  any  memb^  of  the 
congregation  who  may  desire  It,  and  it  Is  the 
duty  of  the  postor,  upon  requ^  to  receive 
such  private  confession,  which  duty  the  pas- 
tor of  this  congregation  has  at  all  times  been 
ready  and  wlUlng  to  perform.  There  has 
been  no  attempt  to  exdnde  the  plaintiffs,  or 
any  of  them,  from  the  use  and  enjoyment  of 
the  bwefits  of  the  church  or  school  privllegefl 
enjoyed  by  other  members  of  the  congrega- 
tion, or  from  partidpatiou  in  the  manage- 
ment of  Ite  buslnessi  and  there  has  been  ne 
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departore  from  the  Lnthenui  standards  of 
faltb  or  doctrine  in  the  instruction  or  wor- 
sbip  u  conducted  under  the  direction  of  the 
memben  wto  ate  1^  In  control  and  poa- 
•easion  of  the  property,  or  their  pastor  and 
officers,  unless  the  change  in  the  method  of 
confeaaion  above  mentioned  la  a  departure 
theretMm. 

But  It  la  also  found  by  the  court  that  any 
Lothersn  oongresatlon  may  at  any  time,  by 
a  majority  rote  of  Its  membera,  cliange  the 
prcTlonsly  eatobUabed  mode  of  making  auch 
amfeaalon;  that  la  to  say,  the  method  of 
diurcb  confeaaion  la  not  of  divine  appolnt- 
ment,  but  either  form  may  be  practiced, 
according  to  the  Judgment  of  each  particu- 
lar congregatloQ,  leaving  the  minister  to  deal 
with  individual  cases  as  he  may  deem  best 
In  the  discharge  of  his  duty  as  pastor.  We 
have  carefully  reviewed  all  the  evidence  In 
the  case,  and  are  of  the  opinion  that  tbe 
attove  statem^it  of  facts,  drawn  from  the 
flndinga  of  the  court,  are  al^>ported  by  the 
evidence,  and  that  the  change  in  Its  synodical 
rdatlona  or  in  Its  mode  of  confession,  made 
by  vote  of  a  majority  of  the  congregation, 
aa  above  found.  Is  not  contrary  to  the  dia- 
dpllne,  naagea,  or  standards  of  the  Lutheran 
Church.  What  Jurisdiction,  If  any,  the 
^noda  or  other  superior  eccleriostlcal  bodies 
of  the  Lutheran  Church  In  the  United 
States  may  have  to  review  the  decision  or 
proceedings  of  separate  congregations,  does 
not  appear  In  this  caa&  If  the  action  and 
proceedings  of  thia  congregation  are  subject 
to  review  and  correction  by  superior  ee- 
oleaiastlcal  authority,  it  would  seem  that  in 
the  flrat  Instance  the  aj^eved  parties 
should  Bcelk  that  method  of  relief,  and  the 
dvU  oourta  would  accept  as  binding,  as  re- 
flects matters  of  doctrine  and  discipline, 
the  decision  of  such  superior  ecclesiastical 
anthoiltjr.  In  the  absence  thereof,  the  civil 
eoona,  in  determining  the  rii^t  of  factions 
in  a  congregation  to  the  use  or  enjoyment 
of  Its  property,  or  who  are  lawfully  enti- 
ded  to  hold  and  control  the  aame.  must  in- 
quire^ upon  other  competent  evidence,  wheth- 
er there  has  been  any  substantial  departure 
fram  the  doctrine  and  dlscipUoe  of  the  par- 
dcolar  church  or  denomination  constituting 
the  basis  of  Its  orgiuUzatlon.  The  majority 
of  the  members  of  the  church  In  question 
would  have  no  right  to  change  the  law 
ot  tea  orfanlzatlon,  or  the  conditions  and  Im- 
plied agreement  under  which  the  church 
property  was  acquired.  It  must  remain  an 
orthodox  Lutheran  Gbnrch,  and  its  doctrine 
nnd  dtod^ine  must  conform  to  the  constlta- 
doB  ODder  which  Its  property  has  beeen  ac- 
quired and  the  support  and  contributions  of 
its  members  have  been  given  and  rec^ved. 
Hie  only  grounds  <tf  complaint  on  the  part 
uf  Oe  plainttna  are  the  chaiiges  voted  by 
the  BrnjOTlty  of  the  oongr^tlon  In  favw 
at  m  diange  in  their  qnuxUcal  oonnecdon, 
sod  SB  to  the  mode  of  maUug  oonfea^n  1^ 


the  members;  but  as  touching  these  thing's 
tJie  court  has  found  that  they  did  not  violate 
the  constitution  of  the  church  or  the  Luther- 
an standards  or  usages. 

It  Is  alleged  in  the  complaint  tliat  at  the 
time  of  the  original  orgoxdzation  of  the 
society  It  was  agreed  and  declared  that  no 
matter  of  doctrine  could  be  changed  except 
by  unanimous  consent,  and  tliat  no  change 
whatever  could  be  made  in  the  constitution 
except  by  two  thirds  majority  at  a  lawful 
meeting.  This  Is  expressly  d^ed  In  the  an- 
swer, and  the  court  does  not  so  And.  It  was 
sufficient.  In  the  absence  of  some  other  es- 
tablished rule  obligatory  on  this  congrega- 
tion, tliat  the  changes  made  and  complained 
of  here  were  by  the  votes  of  a  majority.  The 
defendants  have  done  nothing  to  work  a 
forfeiture  of  their  right  to  participate  in  the 
privileges  of  the  church  and  school  estab- 
lished and  maintained  by  the  congregation, 
and  they  concede  the  same  rights  and 
privileges  to  the  plaintiffs,  and  the  right  and 
privilege  of  any  individual  member  to  prac- 
tice either  mode  of  confession,  as  may  be 
deemed  best,  under  the  general  discretion 
of  the  minister,  to  be  exercised  In  siKKHal 
cases.  Undoubtedly  a  minority  have  the 
right  to  Insist  upon  carrying  out  the  purposes 
for  which  the  church  or  society  was  oi^m- 
Ised,  and  a  majority  will  not  be  pmnitted 
to  divert  the  common  property  to  ottier  uses, 
or  to  use  It  for  the  support  and  maintenance 
of  doctrines  or  a  polity  essentially  at  vari- 
ance with  Its  original  constitution.  The  trust 
must  be  administered  substantially  In  ac- 
cordance with  the  intention  of  the  original 
founders.  But  here  there  has  been  no  viola* 
tion  of  the  agreement  under  which  the  prop- 
erty was  acquired.  The  court  cannot,  there- 
fore, Interfere  to  restrain  the  def^donts 
from  the  enjoyment  of  the  property  for  the 
uses  to  which  It  has  been  and  Is  now  applied, 
nor  to  order  a  sale  and  division  thereof  be- 
tween the  parties  to  this  action.  The  mem- 
bers of  this  society  are  not  to  be  treated  as 
partners  entitled  to  a  dlviston  of  the  proper- 
ty as  upon  a  dissolution  of  the  partnership, 
because  of  the  dlssatla&ictlon  or  withdrawal 
of  a  minority,  but  th^  are  Jointly  associated 
for  the  common  purposes;  and  as  long  aa 
the  property  Is  appropriated  to  such  pur* 
poaea,  and  none  are  prevented  from  par- 
ticipating In  such  use  thereof,  there  is  no 
good  reason  why  the  voice  of  the  majority 
should  not  control  in  the  management  there- 
of, in  the  aba»ce  of  a  different  role,  law- 
fully established  or  existing.  Individual 
memben  have  no  Interest  in  such  case  that 
they  can  take  with  them  If  they  withdrew 
from  the  society,  nor  can  they  compel  a  sale 
and  partition  to  enable  them  to  do  so.  In 
case  ot  a  dissolution  or  amicable  or  ottier 
lawful  separation  of  the  membwahip,  the 
court  mi^t  Interfere  to  make  an  equitable 
dlvlBkm  of  the  property.  But  no  such  case  is 
here  presented,  and  there  Is  nothing  dls- 
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dosed  by  the  record  In  tUs  case  to  call  tor 
the  exercise  of  the  equitable  powers  of  fhB 
court  Order  affirmed. 


WATERS  T.  I^ONEER  FUEL  00. 
(Supreme  Conrt  of  HiDnesota.  March  33, 186B.) 

MAf-TER  AND  SeKVANT — PltOOF  OF  RSLATIOIT. 

1.  Held,  under  the  eTidence,  as  appearing 
upon  tne  record,  that  an  employe  of  the  defend- 
ant^ a  tati  company,  engaced  la  delivering  coal 
for  the  company  at  a  stipnlated  price  per  load, 
was  a  servant  of  the  company,  and  not  an  inde- 
pendent contractor,  merely. 

2.  And  where  such  employe  ddiverod  a  load 
of  ooal  thronsh  an  opening  in  a  sidewalk*  un- 
covered for  the  purpose,  and,  after  the  coal 
bad  been  ao  deliTered,  replaced  the  cover  over 
the  opening  so  imperfectly  and  Insecurely  aa  to 
render  the  same  daogerons  to  persons  passing 
aloQK  the  sidewalk,  held,  that  the  Jury  were 
justified  In  finding  that  it  was  part  of  the 
teamster's  business  to  replace  the  oovw,  and 
tbat  the  submission  of  that  question  to  the 

Jury  was  not  ground  of  azception  by  the  de- 
endant 

(Syllabus  by  the  Oonrt.) 

Appeal  from  munlolpal  oonrt  ot  Ubme- 
apoUs;  Maboney.  Judge. 

Aotltm  1^  John  E.  Waten  against  the 
Pioneer  Fuel  CJompany  to  reoover  for  per- 
sonal Injuries  sustained  by  falling  throng 
a  ooal  hole  In  the  sidewalk,  the  Ud  of  which 
had  been  Improperly  replaced  an  em- 
ploye of  defendant  Jndgmoit  tor  plaintiff. 
From  an  order  refodng  a  new  trial,  defoadaat 
appeals.  Affirmed. 

Kitchel,  Cohen  ft  Sbaw,  for  api>ellant 
John  E.  Waten  and  A.  H.  Noyes,  for  re< 
sijondent. 

VAM>EBBUROH,  J.  The  defendant's  em- 
ploye, oigaged  In  hauling  coal,  delivered  by 
its  Older  a  ton  of  coal  to  one  of  its  custom- 
ers In  the  city  of  BOnneapoUs.  He  deUvered 
the  ooal  Ummgh  a  hole  in  the  sidewalk  In 
front  of  the  premise  of  the  purchaser,  into 
a  vault  or  bin  tmder  the  sidewalk,  connected 
with  the  premises.  After  ihe  coal  was  im* 
loaded,  he  took  out  the  chute  throogh  friilcai 
11  was  deliTered,  and  put  the  oorer  over  the 
bole,  but,  as  Is  alleged,  failed  to  replace  It 
prop4>rly;  and  the  plalntlfl,  who  soon  after 
passed  along,  stepped  upon  it,  and  was  pre- 
cipitated into  the  hole,  and  injured.  Hft 
brings  this  action  against  the  defendant,  and 
Indsta  that  fit  is  a  case  where  respondeat 
superior  applies.  The  defendant,  however, 
rcdsts  this  claim  on  the  ground  ttiat  the  i>er> 
son  dellveiing  the  coal  was  not  its  servant, 
bat  an  indepotdent  contractor. 

TbA  evidence  ut  the  nature  of  his  onploy- 
ment,  which  is  undisputed.  Is  that  he  had.  ap> 
plied  to  the  defendant  for  work,  and  had 
worked  for  the  fud  company  about  three 
months;  had  worked  almost  every  day  for 
tiiem,  delivering  ooal;  and  was  paid  SS  ooits 
per  ton  for  deUTerlng  it,  and  got  his  pay 
every  week.  He  owned  the  team,  and  the 
running  gear  of  the  wagon.  The  defendant 


furnished  bim  tbe  wagon  box.  He  was  not 
sore  of  business  every  day,  and  could  quit 
when  he  wanted  to,  though  1£he  fact  tiiat  lie 
was  paid  every  Saturday  nl^t  shows  that  flie 
employment  was  continuous  until  suspended. 
He  had  not,  however,  quit,  or  been  dis- 
charged, when  this  ooal  was  delivered.  Wben 
the  order  for  this  ton  of  coal  came  In,  It  was 
delivered  to  him  to  execute,  and  the  amonnt, 
quality,  and  price  spedfled.  He  loaded  tbe 
coal,  and  took  it  to  the  q>e(dfled  place,  got  ttie 
money  for  1^  and,  after  tbe  coal  was  ddiv- 
ered,  proctired  the  receipt,  acknowledging 
Its  d^very,  and  retnmed  it,  and  -Oie  mcmey, 
to  the  defendant  We  think  this  evidence 
shows  that  the  person  -Wbo  deUrered  the  ooal 
was  tn  tbs  serrloe  of  the  def  endaktt,  thongh 
the  term  of  servioe  was  precarious;  and  we 
do  not  see  that  it  is  material  that  he  was  paid 
by  the  load,  liy  the  hour,  or  by  Ibe  day  for 
bis  work.  He  represented  the  master  In  all 
the  details  of  the  work  enumerated,  and. 
whUe  he  remained  in  defendotit's  «nid(^- 
moit,  he  was  subject  to  its  controL  It  be 
had  bem  at  woric  13ie  day  or  by  the 
month,  and  bad  been  furnished  with  a  team 
and  wagon  by  the  defendant,  would  the  cir> 
cumstances  of  the  delivery  have  been  any 
different?  Or  would  tba  control  of  Ibe  de- 
f^dant  over  the  acts  of  tb»  employe  have 
been  otherwise  or  greater  than  it  was?  Ss 
orders  were  to  collect  the  p^  for  tbe  coal  In 
adranca  Tt  It  had  not  been  so  paid  for,  be 
would  have  been  obUged  to  have  brou^t 
tbe  coal  back  to  flie  yard.  Tbe  testimony 
shows  that  be  had  woriced  for  the  company 
about  three  months,  banllng  ooal  daUy.  He 
had  In  the  mean  time  rendered  service  for  no 
one  ebe,  and  appeared  to  be  subject  to  Ite 
orders,  and  was  treated  as  one  of  Its  team- 
sters or  drivers.  It  is  not  easy  to  frame  a 
definition  of  tbe  terms  "independrat  con* 
tractor"  that  will  satisfactorily  meet  the  con- 
ditions of  different  cases  as  Ihey  arise,  aa 
each  case  must  depend  so  largely  upon  its 
own  facts.  One  text  writer  dedares  aucb 
c<mtractor  to  be  one  who  undertakes  to  do 
spedfio  i^ecea  of  woriL  tor  other  persons, 
without  submitting  Wmarff  to  their  oon- 
tnd  In  tbe  details  of  the  work,  or  one  who 
renders  the  service  In  the  course  of  an  Inde- 
pendoit  employment,  representing  the  win 
of  his  employer  only  as  to  tbe  result  of  his 
wo^  and  not  as  to  the  means  by  which  it 
is  acoomplfahed.  1  Shear  ft  B.  Neg.  ||  164, 
165.  So  It  Is  said  that  an  independent  mtm- 
tractor  Is  one  who,  ezorddng  an  independent 
emtdoymoit  contracts  to  do  a  i^eoe  of  work 
according  to  his  own  methods,  and  without 
being  subject  to  the  ccmtRfl  of  his  emidoyer, 
except  as  to  the  result  of  flie  wotk.  Pow^ 
T.  Gonstmotlon  Oo.,  88  limn.  692,  18  S.  W. 
Rep.  681.  The  plaintiff  Is  not  concluded  by 
these  definitions.  But,  without  attempting  to 
dlBctiss  abstract  definitions,  we  fed  satisfied 
that,  upon  the  nndiomted  focte  in  tbe  case, 
the  court  was  ri^t  In  holding  fliat  the  re- 
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latioD  existing  between  the  plaintiff  and  de- 
feDdant  was  that  of  master  and  servant. 

2.  Assnmlng,  then,  that  such  relation  ex- 
teted  between  the  teontBter  and  the  defendant 
ta  hanltng  and  handling  the  ooal,  was  he  Its 
sL-rrant  in  the  particular  matter  of  olofltng 
the  opening  In  the  ridewalk?  Upon  this  mat- 
ter the  couK  Instructed  the  Jury,  In  substanoe, 
that  It  was  for  them  to  determine  whether  it 
was  a  part  of  the  driver^  bnsineas  to  re- 
place the  ooTer.  and.  If  it  was  not,  then  the 
plaintiff  could  oot  recover;  bat  If  they 
foand  that  It  was,  and  that  he  replaced  It 
In  a  oareleas  and  Improper  manner,  resnlt- 
ing  fa  tbe  Injury  complained  of,  plaintiff 
dunild  recover.  Whether  this  proposition 
was  or  was  not  stnotly  aoettrate,  we  tbmk  it 
mOMently  &Tonible  to  the  defendant.  It 
was  left  to  the  Jury  to  determine,  as  a  qaes* 
tloo  of  fact,  whether  It  was  hla  duty,  as  the 
•errant  of  the  defendant,  to  replace  the 
corer;  and  the  evldraee  certainly  tended  to 
show  this,  and  will  support  sndi  a  finding  by 
tbe  Jmy.  The  evidence  shows  that  the  team- 
ster bnn^t  the  coal  to  the  store,  and  at  his 
request  tbe  opening  was  uncovered.  It  had 
t»  t»e  opened  from  the  Inside.  He  then 
placed  the  <dinte  Into  the  opening,  iboveled 
die  coal  Into  It,  took  out  the  chute,  which  was 
a  nifildent  protection  while  there,  replaced 
tlie  00T«r,  and  went  Into  the  store  for  the 
reodpt.  He  represented  the  defendant  In 
removing  the  chute  and  getting  the  recdpt, 
and  the  court  will  not  assnme  that  his  a«ency 
was  temporarily  suspended  while  he  was  In 
the  act  of  replacing  the  cover.  It  seems 
to  OS  the  Jury  were  Justified  In  finding— If, 
indeed,  tbe  evidence  did  not  require  them  to 
flod— that  when  the  defendant  removed  the 
chute,  and  thns  left  an  opening  In  tbe  side- 
walk eminently  dangerous.  It  was  Its  duty  to 
cover  It  properly,  or  otherwise  protect  It 
till  the  occupant  of  the  premises  could  attend 
to  It  Whether  an  Independent  action  might 
be  sustained  against  ttie  occupant  of  the 
store  on  account  of  tiie  dangerous  condition 
Id  which  tbe  sidewalk  was  1^  we  need  not 
taiqolre.  If  the  taistruction,  as  glvm  on  this 
subject,  was  not  as  clear  or  spedflo  as  de- 
fendant desired,  It  should  have  asked  more 
spectto  instmotlona.  No  other  matters  need 
te  ioaMBnH  Ordw  afilnnea. 


HBNDBR80N  v.  ST.  PAUL  A  IX  RT.  CX). 
(SnprMDe  Otnirt  of  Minnesota.  Bfardt  18, 1898.) 
ArcinitTT  AT  Railroad  Urossixo. 
1.  The  plaintiff  was  lojared  white  attempt- 
iBg  to  pass  betwem  railway  cars  In  a  train 
atandiag  on  a  street  crosaiDg.  Hetd*  upon  the 
evidence  la  the  case^  that  the  jury  was  justified 
in  finding  that  the  defradant^s  en^neer  In 
eharm  of  the  train  saw  the  plalntUf,  and  Deg> 
Hgpotly  backed  up  the  train  while  he  was  be- 
tween tbe  cars,  and  without  fdving  him  soffi- 
Hent  time  to  pnss  tbroaKh  safelj-.  Held,  also, 
in  view  of  the  drcomBtancea  referred  to  in  the 
<Vinioii,  tiie  questioD  of  the  plalntUTs  omtriba- 
tory  segUgwce  was  for  the  Jury. 


2.  A  verdict  in  the  pl^ntilTs  favor,  clearly 
inadequate^  nndw  the  eviii'>nce,  as  respects  the 
amomit  of  damages,  may  be  sot  aside  on  that 

ground. 

(Srllabos  by  the  ComtO 

Appeal  from  dlstxlot  oonrt,  Bams^  ooon^; 
Bgan.  Judge. 

Action  by  Robert  Henderson,  an  Infant, 
etc.,  against  the  St  Faul  &  Dulnth  Railway 
Company,  to  recover  for  personal  Injuries 
caused  by  Ibe  negligence  of  defendant 
There  was  a  vwdlct  for  plaintiff  for  $25i}. 
From  an  order  refusing  to  set  aside  thevndlct 
lis  iiiade<iDate,  plaintUt  appeals.  Beveraed. 

Butts  &  Jagoes,  for  app^nt  Lnsk,  Buim 
&  Hadley,  for  respoudent 

VANDI3RBDBOH,  X  Hie  defendant's  rail- 
way runs  through  the  village  of  White  Bear, 
and,  among  others,  crosses  First  street  which 
Is  a  public  and  popular  tiiorougbfare,  over 
which  (dtls^  In  great  numbon  have  been 
accustomed  to  pass  each  day  to  and  from 
their  reaidoices  or  places  of  bmdneaa.  tnils 
crossing  Is  near  tbe  yard  of  the  def^idant  In 
that  village,  and  Is  moch  occupied  In  switch- 
ing cnra  and  making  up  trains,  so  that  the 
.street  la  frequently  blocked  so  long  as  tp  sub- 
ject persons  desiring  to  cross  to  tedious  delays 
unless  they  shall  take  the  risk  of  crawling 
under  or  climbing  over  or  betwem  tbe  cats, 
or  should  travel  several  blocks  out  of  ttieir 
way,  to  cross  the  track  elsewhere.  This  cus- 
tom or  practice  of  passing  over  or  Ijetween 
cars  bad  been  so  general  as  to  have  become 
wen  known  to  tbe  en^eer  and  fireman  In 
charge  of  the  train  npon  whldi  the  idalntlff 
was  Injured.  On  the  morning  nf  tbe  acd- 
dent  tbe  plaintiff,  a  bor  U  years  of  age,  waa 
sent  by  his  parents  on  an  errand,  which 
obliged  him  to  cross  the  track  of  defendant 
on  Ibe  street  in  question.  He  found  It  ob- 
structed by  a  ftelght  train.  The  men  In 
chai-ge  of  it  bad  been  engaged  In  switching, 
and,  vrhcn  It  stopped  on  tbe  orosilng,  plaintiff 
observed  the  engineer  on  tbe  engine  looking 
back  towards  him,  and  thereupon  he  under- 
took to  cross  by  climbing  over  the  bumpers 
between  two  frel^^t  cars,  and  jumpliuF  off 
upon  tile  other  side.  The  evidence  shows 
that  he  bad  frequently  seen  otbeis  pass  over 
in  that  way  safely,  and  he  had  done  so  him- 
self in  sight  of  the  some  engineer;  yet  be 
admits  tlmt  he  had  been  warned  by  his  par- 
ents and  others,  and  knew  that  it  was  dan- 
gerous to  cross  In  that  way.  Wa  testimony, 
however,  tends  to  show  that  he  relied  upon 
the  fact  tiiat  tbe  engineer  saw  him  In  the 
act  of  crossing,  and  on  tiiat  aooonnt  did  not 
expect  the  train  would  be  moved  while  he 
was  betwem  tbe  oais.  It  also  shows  tbat 
be  was  In  tidl  view  of  the  en^^eer  when  he 
attempted  to  cUmb  upon  the  car,  and  timt 
there  were  no  InterveiUng  obstructions  to 
prevent  him  from  seeing  the  plaintiff,  and 
that  while  the  latter  was  in  the  act  of 
pasring  between  the  cars,  and  vras  plootng 
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one  ot  his  feet  uptm  the  cotmecttng  link  be- 
tween the  bumpers,  the  train  was  suddenly 
backed  up,  and  his  foot  crushed  between 
them. 

Upon  the  evidence  In  the  case  we  are  of 
the  optolon  that  the  jury  nil^t  And  that 
the  engineer  saw  the  plaintiff,  and  knew  that 
be  was  trying  to  pass  over  between  the  oars, 
and  that  he  ne^igently  backed  the  train 
down  without  giving  the  plaintiff  sufficient 
time  to  get  throu^  safely,  particularly  In 
view  of  the  fact  that  he  waa  in  tha  haMt 
of  allowing  persons  to  cross  tn  that  way; 
and.  If  the  Jury  so  found  the  facts  In  the  ease, 
It  was  negligence  on  the  part  of  the  en- 
gineer which  would  subject  the  defendant 
to  an  action  for  damages,  unless  the  plaln- 
tUTs  own  negligence  should  preclude  a  re- 
covery In  the  case.  But  we  think,  in  view 
of  all  the  circumstances  above  enumerated, 
and  taking  Into  consideration  the  plaintiff's 
age,  that  the  court  was  right  In  submitting 
the  Question  of  plaintiff's  contributory  ne^- 
gence  also  to  the  jury.  Assuming,  th^  that 
these  questioiis  were  for  the  Juiy,  we  are 
next  to  consider  the  further  Question  raised 
by  the  appellant  in  respect  to  the  alleged 
inadequacy  of  the  verdict.  The  general  pow- 
er of  the  court  to  set  aside  a  verdict  for 
the  reason  that  it  is  grossly  inadequate  and 
disproportionate  to  the  Injury  suffered  In  a 
case  of  this  kind  does  not  appear  to  be  ques- 
tioned by  the  defendant's  oounseL  The 
ground  on  which  the  courts  under  statutes 
similar  to  our  own  usually  base  such  relief 
Is  that  such  verdicts  should  be  treated  as  not 
supported  or  Justified  by  the  evidence,  and 
hence  new  trials  have  not  unfrequently  been 
granted  on  this  ground.  Emmons  v.  Shel- 
don. 26  Wis.  650;  Bennett  v.  Hobro,  72  Cal. 
178, 13  Pac.  Rep.  473;  Benjamin  v.  Stewart.  61 
OaL  008;  Flatz  v.  Coboes,  8  Abb.  M.  C.  396. 
The  evidence  in  this  case  shows  that  the 
boy  had  placed  his  left  foot  upon  the  link 
between  the  bumpers,  when  they  came  to- 
gether, and  crushed  his  toes  and  the  in^e 
of  his  foot.  The  great  toe  had  to  be  ampu- 
tated, and  two  others  were  badly  lacerated, 
and  one  of  them  permanently  Injured.  The 
foot  was  prised  out  of  shape,  and  has  never 
fully  resumed  its  normal  condition,  and  prob- 
ably never  wilL  He  was  under  surreal 
treatment  for  four  or  five  weeks,  and  experi- 
enced oonsiderable  pain  and  suffering.  The 
Injury  to  the  foot,  together  with  the  loss 
of  the  great  toe,  oauses  a  lameness  which 
Is  likely  to  be  permanent.  The  question  of 
the  negligence  of  the  respective  parties  was, 
as  we  have  seen,  one  for  the  jury  to  decide, 
and  their  verdict  on  that  question  could  not 
be  disturbed;  certainly  not  by  this  court 
But  a  verdict  for  plaintiff  established  the 
defendant's  liability,  and  the  Jury  was  there- 
upon bound  to  give  adequate  and  reasonable 
compensatory  damages.  Without  intimating 
at  all  what  the  damages  should  be,  the  court 
Is  of  the  opinion  that  the  amount  allowed 
la  Inade^tuate  and  dlsproportioiiate  to  ttie 


nature  of  the  Injury,  and  Uiat  the  vcrdct 
ought  not  to  stand,  and  the  case  sliould  there- 
fore be  submitted  to  another  Juiy.  The  Jury 
may  have  had  so  much  doubt  upon  the  flrst 
questlnn  that  they  wece  Induced  to  oompio- 
mtse  cm  tba  b.o(kuL  <%der  rereraed. 


BROWN  V.  JONBS  et  aL 

(SnpceiM  Ooort  of  Bflnnesota.  March  18, 1893.) 

Mbchaiticb'  Lie:is— Salb  op  Prbhubs— Liability 
OF  Vb:<iiu. 

1.  ActloD  hj  plaiQtiff,  vendor  of  real  m- 
tate,  against  the  vendee  and  certain  lien  claim- 
ants, to  determlDe  adverse  claims. 

2.  Lien  claims  which  attach  to  the  ven- 
dee's interest  Id  real  propoty  will  extend  to 
the  entire  estate  upon  the  oonmletion  ot  the 
contract,  and  acqolsition  thereof  oy  him. 

3.  add,  also,  that  the  equitable  ri^ta  of 
the  defeodaDta,  licaholders,  accruing  under  a 
building  clause  in  the  contract  of  parchase. 
could  not  be  destn^ed  by  the  subsequMit  acta 
or  omissioQB  of  the  ptudaaser,  notwltlistanding 
a  forfeiture  b;  him. 

4.  The  vendee's  Interest  will  be  treated  as 
stni  outstanding,  for  the  pumose  of  mforciag 
the  liens  estabhsned  against  it. 

6.  An  order  for  judgment,  dlrecttag  the  par- 
tition and  appcationtnent  of  the  pnqKrty  tqmn 
which  liens  are  elalioed  between  the  jpialntiS, 
a  vendor  holding  the  legal  title,  ana  certain 
lienholders,  defendants,  according  to  their  re- 
spective Interests,  as  found  and  estimated  bv 
'tne  court,  upon  equitable  terms  Imposed  by  sacn 
order.  Md  unauthorized. 

6.  Rules  of  practice  to  be  IMlowad  la  aach 
cases  conslderea  and  H^iUed. 
(Syllabus  br  tbt  OonitJ 

Appeal  from  district  eonrt,  Hennqrin  coun- 
ty; Gapty.  Judge. 

Action  by  BdwaM  D.  Brown  against 
Charles  J.  Bums  and  others  and  Timothy 
Jonea  and  otiien  to  determine  adverBe  dalmB 
to  real  estate.  There  was  judgmokt  In  fkvor 
of  timothy  Jooiea  and  otti«a,and  an  order 
refusing  a  new  trial  Plaintiff  appeals. 
Order  affirmed,  and  Judgment  modified. 

GUflllan,  B^oi  A  WUlud,  for  a^eDant 
Byera  &  Augir  and  A.  B.  Dax^na.  tox  re- 
spondenta 

VANDERBURGH,  1.  The  contract  which 
gives  rise  to  the  controversy  in  this  action  Is 
the  same  one  which  la  referred  to  and  oon- 
slmed  in  Nolander  v.  Boms,  (BUnn.)  GO  N.  W. 
Rep.  1016.  Pending  that  sui^  Belden,  one  of 
the  plaintlfDi  therein,  transferred  his  Interest 
In  the  real  estate  in  question  to  the  plaintiff. 
Brown,  who  has  broirp^*  tuis  action  under 
the  statute  to  determine  the  adverse  claims 
of  the  several  parties  named  as  defendants. 
The  Judgment  In  the  former  suit  waa  modi- 
fled,  in  conformity  with  the  directions  of  this 
court,  so  as  to  make  it  a  lien  upon  the  ven- 
dee's Interest  In  the  land,  only;  and  accord- 
ing^ Judgment  was  Altered  therein  on  the 
11th  day  of  March,  IS&l,  establishing  the 
liens  of  the  several  defendants  who  have 
appeared  in  this  action,  and  adjudging  the 
several  amounts  due  to  each  to  be  a  spedfic 
lien  qpon  all  the  ri^t,  title,  and  intereat  o£ 
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Charles  J.  Bams,  who  Is  the  vendee  In  tbe 
contract  referred  to,  on  the  7th  day  of  March. 
1^.  The  contract  was  dated  January  18, 
1890,  and  the  owners  the  lots  therein 
agreed  to  be  sold  (Belden  and  Brown  )  cove- 
nanted to  conrey  the  same  to  Charles  J.  Bums 
on  the  performance  by  him  of  his  part  of  the 
agreement  The  latter  agreed  to  build  and 
coDQplete  the  three  houses  on  the  premises 
therein  described  within  four  months,  and  to 
pay  $2,600  on  or  before  that  time,  and  the 
Teodon  also  agreed,  on  the  completion  of  the 
luMuea,  to  negotiate  a  loan  of  $5350  upon  the 
property.  Bums  made  default,  and  failed  to 
comply  with  the  terms  of  the  contract,  and 
the  contract  was  declared  forfeited,  as  to  him, 
March  2,  ISiil,  after  notice  duly  served  on 
him;  and  the  plalntUI  then  resumed  possw- 
sloQ  of  the  premises. 

We  may,  assume  from  these  facts  that 
Rums'  Interest  had  not  been  previously  *f  or- 
felted  or  surrendered."  The  Uen  claims  were 
dnly  filed  and  established  before  the  forfeit- 
ure, and  were  held  to  be  a  charge  only  upon 
the  separate  Interest  of  the  vendee,  for  that 
reason;  but  by  section  4  of  the  lien  law  of 
1889,  as  construed  In  our  former  opinion,  if 
the  Uen  claimants,  these  defendants*  had  been 
permitted  to  reopen  their  case,  and  show  that 
a  forfeiture  of  the  contract  by  the  vendee 
hnd  occurred  when  the  Judgment  was  finally 
rendered.  It  would  necessarily  have  been 
luade  a  lien  upon  the  Interest  of  the  vendors, 
under  the  section  referred  to.  Since,  In  either 
cuse.  the  ll^is  must  depend  upon  the  con- 
tract, the  statute  practically  regulates  the  pro- 
cedure, and  cannot  be  construed  to  mean  that 
liens  so  created  by  the  authority  of  vendors 
shall  lapse  because  of  the  subsequent  forfeit- 
nre  or  snrrmder  of  his  interest  la  the  con- 
tract by  the  vendee.  In  all  that  class  of 
cases  in  which  the  vendees  finally  fulfill  their 
contracts,  and  there  Is  no  forfeiture,  there  Is 
no  dlfflcidty  in  applying  the  rule  prescribed 
bj  this  section;  tot  the  Uen,  U  not  sooner 
foreclosed,  will  attxLch  to  the  entire  estate  as 
Mon  as  acquired  by  the  vendee,  (Col  man  t. 
Goodnow,  36  Minn.  10,  29  N.  W.  Rep.  338,) 
■Dd  his  separate  Interest  may.  In  Itself,  be 
ample  security.  The  equitable  rights  of  these 
defendants,  lienholders,  accruing  tmder  the 
building  clause  in  this  contract,  could  not  be 
destroyed  by  the  snbseqnmt  acts  or  omissions 
of  the  vendee.  And  the  vendee's  interest  wUl 
be  treated  as  still  outstanding,  for  the  pur- 
pose of  enforcing  the  uen  against  It  eatab- 
Usbed  by  the  Judgment.  King  v.  Smith,  42 
Minn.  286,  44  N.  W.  Rep.  65. 

2.  The  next  question  relates  to  the  proced- 
ure for  foreclosing  the  liens  in  such  cases.  In 
this  case  the  court  below  imdertook  to  ascer- 
tain the  equities  of  the  vendors  and  vendee, 
and  then  ordered  the  real  estate  to  be  Appor- 
tioned or  partitioned  between  the  plalntlfF 
and  answering  defendants  according  to  the 
respective  Interests  so  ascertained;  and  the 
plaintiff  Is  ordwed  to  make  deeds  of  con- 


veyance to  each  party  who  shall  pay  the 
proportion  assessed  upon  him  of  the  amount 
remaining  due  under  tbe  contract.  This  was 
error,  unless  consented  to  by  all  parties.  But 
the  plalntlCt  does  not  consent,  and  hence  the 
only  proper  course  to  pursue  was  to  proceed 
to  foreclose  the  liens,  pursuant  to  the  direc- 
tions of  the  statute,  by  a  sale  of  the  equitable 
Interest  of  the  vendee.  He  Is,  for  the  pni^ 
poses  of  this  action,  to  be  deemed  the  equi- 
table owner,  subject  to  the  conditions  of  the 
contract,  and  the  adjustment  and  payment  of 
the  amount  due  the  vendors.  Townshend  v. 
Goodfellow,  40  Minn.  ;il5.  41  N.  W.  Rep. 
1056.  Such  sale  is  to  be  without  redemp- 
tion, and  the  proceeds  should  be  ratably  dis- 
tributed in  proportion  to  the  amount  due 
each  of  the  lien  claimants.  Section  12.  Am 
the  only  condition  to  be  fulfilled  is  the  pay- 
ment of  the  amount  of  plalntifiTs  claim  for 
purchase  money  and  advances,  less  the 
amount  realized  upon  the  mortgages,  it  is 
proper  that  the  Judgment  should  adjust  the 
balance  due  plalntilt.  The  contract  required 
that  the  veudee  should  erect  three  houses, 
and  contemplated  the  ralstng  by  mortgnge  of 
the  sum  of  $5,850,  which  was  undoubtedly 
Intended  to  create  a  fund  to  enable  the  vendee 
to  complete  the  contract  But  only  two 
houses  were  built,  and  the  som  of  $4,000  raised 
by  mortgage  January  5,  1891.  This  sum  the 
court  allowed  the  plaintiff  on  acooimt  of  the 
amount  due  for  purchase  money,  being  $2,600 
and  Interest,  and  advances  by  him  made  to 
complete  the  houses,  amounting  to  $2,007.88. 
and  interest  thereon,  about  which  there  Is  no 
dispute,  leaving  a  balance  still  to  be  paid 
plaintiff  on  these  claims,  and  an  unsettled 
claim  of  $2,106.86  for  moneys  admitted  to 
have  been  paid  by  the  vendors  to  cancel  in- 
debtedness incurred  by  the  vendee.  In  the 
erection  of  the  building,  for  work  and  ma- 
terials furnished  by  divers  persons,  and  for 
which  they  were  severally  entitled  to  liens. 
This  claim  the  court  foimd  the  plaintiff  eqtil- 
tably  entitled  to  have  placed  on  the  same 
footing  with  tiie  claims  of  the  defendants, 
and  to  be  paid  ratably  out  of  the  proceeds  of 
the  sale.  The  defendants  do  not  complain  of 
this  disposition  of  the  claim,  and  we  think 
it  is  fair  and  Just  to  the  plaintiff.  There  is 
no  reason  for  giving  it  a  preference  over  the 
claims  of  the  defendants  of  a  like  nature. 
The  sale  of  the  vendee's  equitable  Interrst 
will  be  a  sale  of  the  property  subject  to  the 
mortgages,  and  the  payment  of  the  balance 
due  plaintiff  for  purchase  money,  and  the 
omount  expended  in  completing  the  building, 
as  above  stated;  and  the  proceeds  of  the 
sale  will  be  brought  into  court  and  dlstrlt>- 
uted  ratably  on  payment  of  the  claims  of  the 
defendants,  and  the  plnlutlfTs  claim  of  $2.- 
106.86,  and  Interest  Should  there  be  a  sur- 
plus, the  plaintiff  will  be  entitied  to  It.  since, 
OS  between  him  and  the  vendee,  the  interest 
of  the  latter  is  merged  In  the  estate  of  the 
former;   and  the  purchaser,  upon  bringing 
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Into  court  tbe  amomtt  doe  plaintiff,  In  addi- 
tion to  the  amonnt  of  the  pnrcha«e  price  paid 
tot  the  interest  bound  by  the  liena,  will  be 
entitled  to  a  deed  from  plaintiff.  The  proper 
provisions  for  the  protection  of  all  parties 
will  be  Inserted  in  the  decree. 

There  are  numerous  other  errors  assigned, 
which  we  do  not  deem  necessary  to  consider, 
as  they  can  in  no  way  affect  the  disposition  of 
the  case.  There  Is  no  occasion  for  a  new 
trial  ^e  order  d^iylng  It  wlU  therefore  be 
affirmed,  and  the  case  will  be  remanded,  witli 
directions  to  modify  the  judgment  In  accord- 
ance with  tills  opinion. 


SINGER  MANUP'Q  CO.  r.  MILLER. 
(Sapreme  Court  of  Minnesota.  March  13, 1893.) 
Inneeepsk's  Libit. 

1.  An  innkeeper's  Hen  attaches  to  (roods  in 
the  possession  of  his  gaest  though  they  belong 
w  a.  strnnEer,  provided  the  iunkeeper  has  oo 
notice  of  that  act. 

2.  But  no  such  lien  attaches  to  goods  in 
possession  of  one  who  Is  received  as  a  Doardert 
and  not  as  a  go  est  or  traveler. 

(Srltabns  by  tbe  OourtJ 

Appeal  from  district  coort,  Henne^  coun- 
ty; Canty,  Jttdge. 

Action  by  the  Singer  Manufacturing  Oom- 
pnny  against  Christopher  O.  Miller  to  recover 
tbe  possession  of  a  sewing  mach'ne  on  which 
defendant  claimed  an  Innkeeper  alien.  There 
was  judgment  fbr  plaintiff;  and  defendant 
appeals.  Amrmed. 

Fred  C  Coo^  for  nppoUant  Wm.  H. 
Donahne,  tor  reapondoit. 

VANDEBBUBOH.  J.  The  court  below 
found  the  foots  aa  stipulated  by  the  parties 
in  the  agreed  statement  of  tasta,  as  snb- 
niltted.  and,  as  a  legal  conclusion,  that  the 
plaintiff  was  entitled  to  Jodj^ent.  Tbe  de< 
fondant  claimed  an  Innlteeper's  Uen  upon  the 
chattel  In  oontrorencr.  a  sewing  machlnet  cn 
the  ground  that  It  -ms  brought  to  his  bottl 
by  a  guest,  who,  it  now  appears,  had  con- 
tracted to  purchase  the  same  of  plaintiff, 
but  the  title  had  not  passed,  though  the  pos- 
sesaioa  had  been  delivered.  The  defendant, 
however,  had  no  notice  of  tne  plaintiff's 
claim,  and  Insists  upon  his  Uen  thereon,  wltli 
other  goods  of  tbe  guest,  for  the  amount  of 
his  bill  The  plaintiff's  counsel  does  not  se- 
riously contest  the  proposition  that  an  Inn- 
lEfisper  jaaj  4uuce  such  Uen  on  gooi.1s*'1n"{Iie 
possession  of  his  guest  Infra  hospltlum, 
though  they  belong  to  a  third  person,  pro- 
vided the  Innkeeper  has  no  notice  of  lliat 
CsJit'ir  fba  innkeeper's  Uab'Uty  would  at- 
tadi  In  case  the  sewing  machine  were  lost  or 
sboieDt  it  would  seem  but  Just  to  hold  tiiat 
his  lien  attaches  whenever  there  Is  a  oorre- 
sponding  liability.  Sohonler,  Bailm.  t  292; 
Bfanninff  ▼.  HoUenbeck,  27  WIbl  202;  Ttarefall 
r.  Borwldc.  U  R.  7  Q.  B.  7U. 

Tbe  respondent,  however,  daims  that  tba 


(Mian. 

Judgment  may  be  supported  on  the  ground 
that  the  findings  of  foot  show  that  the  pa  ty 
who  bronze  the  machine  to  defendant's  ho- 
tel was  received  as  a  boarder,  and  remafnpd 
there  as  such,  and  not  as  a  travder  or 
guest  The  evidence  is  not  here,  and  so  the 
question  is  not  whether  it  would  support  a 
finding  either  way,  but  whether  It  appears 
from  the  stipulated  fecta,  which  are  adopted 
as  the  findings  In  the  cose,  that  he  was  a 
guest.  To  entitle  tbe  defoidant  to  assert  I  is 
Innkeeper's  lien,  he  must  have  received  th  • 
property  as  the  goods  of  a  guest,  but  this 
does  not  appear,  and  there  ts  no  suoh  findluL;. 
It  appears  from  the  agreed  statement  that 
he  received  the  paity,  his  wife,  and  two  rbll- 
dren  as  boarders  and  lodgers,  and  that  they 
continued  to  board  and  lodge  with  him  f  r 
about  six  months  at  the  rate  of  $15  p  r 
week,  and  that  is  all-  This  does  not  affinun- 
tlvely  estab'lsh  the  relation  of  guest  and  Inn- 
keeper, BO  as  to  subject  lilm  to  the  UabiUtr, 
or  give  him  the  rights  Incident  thereto.  Error 
must  appear.  Judgment  adlrmed. 


PARKER  V.  JEWBTT. 
(Supreme  Court  of  Minnesota.  March  IS, 
18930 

AcTiox  ox  ^OTB— Fraud  as  a  Dbtsnsb  —  Want 

OF  COKSmBKATIOIT— PLBADtNO. 

1.  An  answer  setting  up  fraud  or  decdt  as 
n  defense  to  a  promissorT  note  dMnld  shew 
damage  and  tbe  extent  tiieret^ 

2.  Where  a  party  assnmes  to  set  forth  spe- 
clficallr  the  facts  constitnting  a  defense  of  want 
of  conBideration,  and  the  facts  so  pleaded  are 
Insufficient  to  establish  snd)  dellBiiss»  the  plead- 
ing is  not  aided  by  a  general  aTenasnt  of  want 
oi  consideration  or  benefit. 

(Byllabns  bv  the  Goort) 

Appeal  from  district  court.  Ramsey  coun- 
ty; Brill.  Judge. 

Action  by  Charles  A.  Parker  against  W. 
P.  Jewett  on  a  prondssozy  not&  From  an 
order  holding  Hie  answer  msuffldent  to  war- 
rant the  admission  of  evidence,  defendant 
appeals.  Affirmed. 

Hau7  ft  B.  L.  Johns  and  U.  li.  Goontiy- 
man,  for  appellant,  S.  G.  Biggs  and  O.  V. 
Bell,  for  respondent 

* 

VANDOBBURGH,  J.  Tbe  only  asslgn- 
ment  of  error  requiring  attention  is  the  third. 
—Old  alleged  error  of  fbe  court  In  holding 
tiie  answer  Insaffident  to  warrant  the  ad- 
mission of  evidence.  The  acUm  is  vjfon  a 
promlssozy  note.  The  answer  sets  up  as  a 
defense  that  the  note  was  given  for  mining 
stock,  and  that  the  defoidant  purcliased  the 
same,  relying  iqwn  certain  representations 
which  he  alleges  were  false  and  fraudulent, 
and  made  with  the  intent  to  deceiTo  him. 
The  answer  winds  up  by  stating  generally 
that  the  defendant'  had  derived  no  benefit 
In  any  way.  and  had  recMred  no  couldera- 
tiott  whatever,  for  tiie  note.  Bat  flie  state- 
ments in  respect  to  the  i*q>reBentati(HiB  as  to 
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the  property  Improrements  and  proceedings 
of  the  intp'»^g  company  alleged  to  be  untrue 
were  sncb  tbat  It  was  necessary.  In  order  to 
Bike  oat  a  total  or  partial  defense  to  the  note, 
to  show  wherein  and  how  much  the  defend- 
ant wiis  damaged  by  reason  of  the  alleged 
fraad.  He  states  tbat  the  note  was  wlthont 
coDsldenition,  but  from  the  nature  of  the  de- 
fense set  up  this  ts  not  made  to  ai^ear.  It 
does  not  appear  that  the  mine  In  question 
has  not  some  value,  or  that  the  stock  Is 
worthless,  or  of  how  mocdi  less  value  It  was 
than  the  amount  paid  for  It;  In  other  words, 
it  ddes  not  show  what,  or  how  much,  dam- 
ages defendant  has  sufFered.  When  the 
basis  of  the  defense  to  a  promissory  note 
given  upon  the  purchase  ot  property— as,  In 
this  esse,  stock— Is  fraud  and  deceit,  through 
wblch  the  defendant  was  Induced  to  pur- 
chase that  which  proves  te  be  of  no  value, 
or  of  less  value  than  contracted  to  be  paid 
therefor,  It  is  obvious  that  the  facts  should 
be  pleaded,  whether  the  deiense  attempted 
to  be  made  Is  complete  or  partial.  And 
where  a  party  undertakes  to  set  forth  the 
facts  spedflcaUy,  a  defective  statement  can- 
not be  helped  out  by  a  general  averment 
tbat  he  baa  secured  no  bmeflt  It  seems  to 
Ds,  therefore,  as  It  did  to  the  court  below. 
Oiat  the  answer  Is  fatally  defectlTtt. 
Order  affirmed. 


BBUSCH  v:  ST!  PAUL  CITY  RT:  CO: 
(Sapreme  Court  of  MiiiDesota:  March  13,  IS&St) 
VjLUoHAi^  iNJDUiBa — BviDBNca  ~~  Htatsmbkts  to 

PHVSICIAX. 

1.  Evidence  held  snffident  to  Juntify  the 
Tvdict,  and  damages  allowed  hdd  DOt  excessive. 

2.  Statements  made  to  an  attending  pbysl- 
tian  br  aa  iojored  partr  in  respect  to  his  in- 
lories  and  pain  suffered  oy  him,  sdtf  couipetent 
nidence  In  connection  with  his  examination 
iBd  obserratlon  of  the  patient. 

CBrllmbos  by  the  Ooort:) 

Appeal  from  district  oourt,  Bamsey  eountr; 
Goratah,  Judge. 

Action  by  Frederi<&  Bmsdi  against  the 
St  Psid  Caty  Hallway  Company  to  recover 
br  penoul  injtirles  caused  bgr  the  negU- 
imee  of  defoidant  niere  was  a  verdict 
for  ^idntirr.  From  an  order  refndng  to  set 
aride  the  mdlct  and  grant  a  new  trial,  de- 
fendant appeals.  Affirmed. 

UcCaflerty  ft  Noyes.  for  appellant  James 
B.  «flrir|intn,  for  respondoit. 

VANDEBBTJBOH,  J.  1.  Plaintiff  took  pas- 
n^e  on  one  of  defendant's  street  cars  in  the 
rity  of  St  Paul  on  the  morning  of  March 
12.  ISOS,  to  be  transported  to  hla  place  of 
bosineaa.  The  evidence  tended  to  show  that 
the  car  was  so  crowded  that  he  could  not 
find  a  seat  Inside  of  the  car.  and  therefore 
he  remained  standing  upon  the  platform 
with  several  other  passengers,  with  the 
kaowladg*  of  the  conductor,  and,  as  the  car 


proceeded,  other  passengers  crowded  onto 

the  platform;  that  the  servants  of  the  de- 
fendant In  charge  of  the  oar  so  manageil' 
and  operated  the  same  as  to  cause  or  permit 
it  to  run  at  an  unreasonable  and  danperous- 
rate  of  speed  as  It  approached  a  curve  in  the- 
track,  and  neglected  to  cheek  or  slacken  the- 
same  in  seoson,  so  that  In  turning  the  ourv*- 
the  shock  of  the  car  against  the  track  caused-- 
the  crowd  tm  the  platform  to  sway  towards 
the  gate  on  the  outside  thereof,  brealtlng  oft 
the  hinges,  and  causing  plaintiff  to  fall  off 
through  the  opening,  upon  the  groimd,  upon 
his  head  and  back,  resulting  In  the  injnrle*- 
oomplalned  of.  T^e  evidence  also  tended 
to  show  that  It  was  usual  to  slacken  the 
^»eed  of  the  car  on  approaching  the  curve, 
and  that  It  was  negligence  not  to  do  so,  e«- 
pedally  when  the  platfwm  was  occupied- 
with  paasengerB,  and  that  in  this  Instance 
also  It  was  ne^lgent  management  not  to  do- 
so.  And,  if  there  was  any  evidence  showlne 
contributory  negllgenoe  on  plaintiff's  part, 
it  certainly  was  not  conolusiTe.  bat  tbat 
question  also  was  for  the  jury. 

2.  In  the  course  of  the  trial  the  phyaldaxh- 
who  attended  plaintiff,  and  who  was  welt 
acquainted  with  the  character,  extent  •nd' 
effect  of  the  Injuries  suffered  by  blm,  was- 
called  and  examined  as  a  witness  In  his  be- 
half. After  having  testified  fully  as  to  the- 
result  of  his  examination  and  observation 
of  the  plalntifl  subsequent  to  the  time  of  the 
injury,  he  was  asked  the  following  questioa 
by  the  plalntUTs  cotmsel:  "State  irtiether  or 
not  at  the  time  you  commenced  to  treat 
him.  he  was  suffering  any  pain  from  these 
injuries."  This  question  the  jdalntlff  was- 
permitted  to  answer  sgalnst  the  objection 
of  the  def^dant  and  In  response  thereto- 
he  stated,  "He  said  he  was."  The  refuaat 
of  the  court  to  strike  out  this  answer  1b  as- 
signed as  error.  This  answer  was  not  re- 
sponsive to  the  question  put  to  the  wltneas,- 
and  was  not  strictly  proper.  But  the  error 
was  clearly  not  preJudidaL  The  que.«rtion' 
was  a  proper  one  at  that  stage  of  the  ex- 
amination. It  called  for  the  opinion  of  the 
witness,  not  the  statements  of  the  patient; 
but  the  statement  was  clearly  coimectod 
with  his  examination  of  the  plalntlfTs  Injury, 
and  may  be  taken  as  a  part  of  It  The  sub- 
ject was  carefully  considered  in  Johnson  v. 
Railroad  Ca,  47  Minn.  430,  50  N.  W.  Bep. 
4Til,  and  the  rule  there  stated  is  supported 
by  the  weight  of  authority;  that  is  to  say. 
it  Is  competent  for  physicians  to  give  to  the 
Jury  their  opinions,  based  on  a  personal  ex- 
amination of  the  patient,  and  on  statements 
made  by  him  at  the  time,  touching  his  pres- 
ent bodily  condition,  and  such  statements 
are  admissible  as  a  part  of  his  erldenoe. 
Bog.  Exp.  Teat  115,  and  oases. 

3.  The  oourt  did  not  err  in  refusing  to  set 
aside  the  verdict  as  excessive.  The  evidence 
traded  to  show  that  the  injury  was  serious, 
and  It  was  uncertain  when,  U  at  all.  the- 
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plaintlS  would  fully  reoover.  We  we  no 
good  reason  for  directing  a  new  trial,  and 
the  order  deuylDC  It  la  aooordlngly  affirmed. 


OBKDTZBK  r.  CXKIKRELL. 

(BnpnnwConrtof  MinnMOta.   March  13, 1893.) 

Dacuiox  OH  AmuL— Bmcff  or  RbtkrmI'— Iv- 
AFPHDPaiAn  Rblibp— Bai^On  Awsn  Daw- 

1.  A  decirion  of  this  eoart  reTenlng  an  or- 
der of  the  district  court,  oo  the  ^und  that  the 
form  of  relief  granted  was  not  warranted, 
dooa  not  predude  a  renewal  of  the  appltcatton, 
tqton  the  same  tects  and  record,  for  the  ap- 

firopriate  relief.  The  decision  in  this  court 
s  not  necesBarily  final  In  respect  to  other  re- 
lief. It  may  expreulf  proTiae  for  a  renewal 
of  the  motion,  or  the  authority  to  do  w>  may 
be  implied  from  the  nature  of  the  case  and  the 
grounds  of  the  decision,  where  the  appeal  does 
not  Gnaltj  dispose  of  the  whole  matter  on  the 
merits;  and  in  mcb,  caaea  the  fact  that,  pend- 
ing the  proceedings  upon  the  appeal,  more  than 
one  year  has  elapsed,  will  not  oar  the  second 
motion.  The  original  motion,  the  appeal,  and 
renewal  should,  as  respects  the  ajmieatlMi  of 
the  statute.  (Gen.  St.  c.  66,  {  125,)  be  regarded 
an  one  proceeding. 

2.  And  where  the  relief  songht  on  the  re- 
newal of  the  motion  might  bare  been  giren 
upon  the  original  applicaticKi,  under  the  general 
prajer  for  relief,  (as  held  apon  the  facta  in 
this  case,)  It  mar  be  granted  on  the  second  or 
renewed  application. 

3.  Where  the  parties  to  an  action  pending 
tn  the  district  court,  bj  a  formal  agreement  un- 
der seal,  stipulated  the  terms  of  a  compromise 
and  settlement  of  the  mutual  claims  of  tne  par- 
ties inTolved  In  the  action,  and  anthOTized 
Judgment  to  be  entered  In  pursuance  of  such 
stipulation,  which  was  accordingly  done,  h^d, 
that  It  was  within  the  power  of  the  court,  npon 
a  proper  showing,  to  set  aside  such  agreement, 
and  place  the  parties  in  statn  quo  npon  mo- 
tion. The  fcffm  of  the  agreement  le  not  ma- 
terial. It  was  a  proceeding  In  the  cause, 
and  the  effect  of  the  order  setting  It  aside  was 
to  leare  the  parties  free  to  proceed  to  a  trial 
of  the  merits  of  the  controTersy. 

4  Kvidence  upon  such  an  application  in 
this  case  hrld  sufficient  to  justifr  the  decision 
and  order  of  the  trial  court. 

6.  Under  Laws  1889,  c  46,  |  113,  the  de- 
fendant In  an  action  brought  against  hlro.  by 
an  administrator,  may  set  off  any  claim  he 
has  against  the  deceased;  and  it  Is  not  neces- 
nrOy  error  to  allow  sudi  set-oir  or  counter- 
claim to  be  httnposed  tn  anch  an  action  after  a 
flnal  order  of  distribution  haa  been  made  ll 
the  probate  court. 

(Syllabus  by  the  Conrt) 

Appeal  from  dUrtrtet  oonrt.  Wliuiiui  ooantr; 
Stfirt  Judge. 

Action  by  Ernst  A.  Qerdtzen,  as  ndmtnls- 
trator  of  the  estate  of  Lena  Weinberg:,  de- 
ceaRBd.  agntnst  Frank  11  Oockvt  U.  to  recov(  r 
$25,000  as  npon  an  account  stated  between 
defendant  and  decoased.  Th^re  was  Jnd^;- 
mvnt  for  plaintiff  for  a  certain  siun,  by  stlpn- 
liition.  On  motion  of  defendant  tho  atipnla* 
tlon  was  modltled,  and  on  appeal  the  order 
allowing  it  was  revprscd.  92  N.  W.  Rep. 
B30.  Defendant  procured  an  order  of  tha 
district  court  to  show  cause  why  the  original 
stipulatlou  sliould  not  be  vacated,  and  the 
judfnnent  opened,  and  tor  leave  to  fll"  an 
amended  answer.  On  a  bearing,  hla  motion 


was  allowed,  and  plaintiff  appeals.  Af- 
firmed. 

Gould  ft  Snow,  (Brown  ft  Schroeder,  of 
connsel,)  for  appellant  Wm.  H.  Tale  and 
Wilson  ft  Bowers,  for  respondent. 

VANDERBURaH,  J.  This  action  fa 
brought  by  plaintitr.  as  administrator  of  the 
estate  of  Lena  Weinberg,  deceased,  to  rt^ 
coyer  tbe  turn  of  $25,000,  as  upon  an  acoonnt 
stated  between  the  defendant  and  tiie  de- 
ceased. The  defendant  in  hla  answer  denied 
makirg  any  acoonnt  stated,  and  sets  up,,  by 
way  of  counterclaim,  the  receipt  and  misap- 
propriation by  the  deceased  of  large  sums  of 
money  belonging  to  the  defendant  which  he 
claims  to  be  entitled  to  recover.  While  the 
action  was  pending,  and  on  the  22d  day  of 
January,  18S>1,  the  parties  entered  into  a 
stipulation.  In  the  form  of  an  agreement  un- 
der seal,  for  a  compromise  and  settlement  of 
the  mutual  claims  of  tlie  parties  Involved  in 
the  action,  aud  stipulating  the  nature  of  the 
judgment  to  be  entered  therein,  which  whs 
accordingly  duly  entered  Jonuaiy  24,  ISIH. 
Afterwards,  on  or  abo'.it  July  10,  1891,  aa 
defendant  alleges,  he  discovered  the  t  'ct 
that  deceased  had  received,  and  appropriate.! 
to  her  own  use,  other  moneys  belonging  to 
the  defendant  amounting  to  a  large  sum. 
vis.  $12,000,  and  he  thereupon  applied  to  the 
conrt  for  a  modification  of  the  stipuliitlon,  so 
that  he  should  not  be  thereby  concluded  from 
setting  up  or  establishing  his  claim  to  the 
last-named  snm.  This  application  was  grant- 
ed, and  the  order  made  therein  appealed  tn 
this  court  where  it  was  held  that  it  was  error 
to  so  change  or  reform  the  instrament  in  be- 
half of  one  of  the  parties  as  to  relieve  htm 
from  its  strict  obUjnLtlons,  while  the  other 
party  thereto  remained  bound,  and  that  if 
either  were  released,  both  should  be.  62  N. 
W.  Rep.  930.  The  order  of  the  district  court 
was  accordingly  reversed;  and,  after  the 
case  was  remanded  to  the  d  strlct  court 
(which  was  on  August  8,  1882,)  the  defend- 
ant procured  an  order  to  show  cause  why  the 
original  stipulation  should  not  be  vacated  al- 
together, end  the  Judgment  entered  in  pur- 
suanoe  thereof  oponcd,  and  for  leave  to  serve 
an  amended  answer,  which  order  was  duly 
served,  and  afterwards  bron^t  on  for  bear- 
hig.  on  August  22,  1892.  The  order  Wi^s  based 
upon  affidavits  showing  the  facts  upon  which 
the  defendant's  additional  claim  against  the 
dooeasnd  was  founded,  and  tentUn^  to  show 
that  the  settlement  and  stipulation  had  been 
made  in  ignomnce  thereof  by  the  parties 
tliereto,  and  therefore  under  a  mistake, 
which  materially  affected  the  basts  and  na- 
ture of  the  settlement 

1.  Upon  the  hearing  of  the  renewed  appli- 
cation, the  d:'fend:int  was  met  with  the  ob- 
jection that  It  was  made  too  late,  on  the 
ground  that  in  the  mean  time  more  than  one 
year  had  passed  since  the  entry  of  the  Judg- 
ment,  and  more  than  one  year  since  tiie  dls- 
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«orcr7  <rf  ttie  flu^  uptm  which  tiie  original  ] 
■Pidkation  to  reform  the  atlpulittloii  was 
based.  Hie  wart  oTerroled  this  objection, 
antl  entertained  and  granted  the  motion,  for 
the  reason  that  the  reTereal  of  the  former 
order,  on  tiie  grounds  atatt-d  In  the  opluion 
hi  this  oomrt,  left  the  mat*er  ov-'n  for  reoon- 
ilderatton  In  the  distriot  oonrt.  and  that, 
uptm  being  again  brought  ap  before  the  court 
nptm  ^e  order  to  show  eauae,  by  which  the 
distrtct  oonrt  gire  leare  to  make  the  owiioii, 
that  ooort  should  treat  the  matter  ns  a  oon- 
tlnoatloD  of  the  original  apploailoo,  and 
render  sooh  dociston  thereon  as  it  appears  It 
ml^dit  then  lawfully  have  made.  In  this  we 
think  the  court  did  not  err.  The  effect  of  the 
tlecialon  upon  the  appeiil  was  to  point  out  the 
<>rror  into  which  the  trial  court  hod  fallen, 
nnd  therefore,  when  the  case  was  amt  back 
ror  further  proceedings,  the  court  was  at  lib- 
•TTT  to  take  it  up  nnd  proceed  in  oonformi^ 
with  the  opinion  of  the  appellate  rourt,  and 
•he  authority  to  do  so  may  be  gathered  from 
I  he  opinion,  though  it  omit  to  make  an  ex- 
pms  direction  or  order  allowing  a  renewal 
of  the  motion.  Jordan  t.  Humphrey,  83 
Minn.  522,  21  N.  W.  Rep.  713.  The  appc>al 
<ll:l  not  tin  illy  dispose  of  the  matter.  Smith 
V  Adams,  13(t  U.  8.  177,  9  Sup.  Gt  Bep.  58o. 
Uliere  in  such  cases  the  appellate  court  re- 
verses an  order,  and  giToa  express  penn!»- 
"Ittk  to  lenew  tlie  motion,  the  seoond  appUca- 
tloB  wlU  be  treated  as  a  pnrt  of  the  original 
proceeding,  if  necessary  to  save  the  rights  of 
the  respondent  in  the  appeaL  Butler  t. 
UitdieU,17Wi8.52.  The  original  motion,  the 
appeal,  and  the  renewal  should,  aa  respects 
the  applloatlon  of  the  statnte,  (Geo.  8t  a 
<i6.  I  125.)  be  regarded  aa  one  prooetdlng; 
aod  til*  court  wUl  Iwk  at  the  snbstanoe,  and 
wm  not  be  controlled  by  the  mere  form,  of 
tbm  proceedinga.  (Howell  t.  HorreU,  71  N.  O. 
Ktl;)  Hiat  la  to  say.  the  mere  omissioa  by 
the  appellate  court  to  glre  formal  leaye  to 
r*?new  the  motion  Is  not  fotal  to  the  rl^iht, 
when  Out  case  la  remanded  for  faither  pro- 
veedhm  and  the  court  Inlfeates  th.it  othrr 
or  different  relief  was  proper  In  the  caae^ 
Dpom  the  facts  disclosed  by  the  record. 

2.  It  Is  tme  that  the  relief  now  asked  was 
not  spedfloal^  prayed  for  In  the  original  at^ 
plioatlon;  bat  the  principal  objection  to  the 
relief  tfiai  anight  waa  that  It  was  not  broad 
eaooi^  In  that  the  compromise  agreement 
or  atfpalaUoii,  tf  modlfl  -d  at  all.  should  be 
pwdillrd  aa  to  both  parties,  and,  tf  either  waa 
rdieved  f^jm  its  ob'lgatlona,  both  should  be. 
The  ehange  Bugg;-Bted  In  the  form  of  the  re» 
lief  woa  for  the  benefit  of  the  plabitlff.  and 
In  his  Into •  est  We  think,  ar  on  tlio  e  se  mnt'e. 
the  ooon  mlKht,  onder  the  general  praj-er  for 
rritaC,  hare  granted  the  relief  now  sought  on 
the  original  motion,  except  that  porti<m  of  It 
relatlBg  to  ttw  aenrlce  of  the  amoided  nn- 
swer.  wUob  we  will  refer  to  agalii.  Landls 
T.  OMa,  9  HtaUL  00.  (GO.  79^  Feople  t.  Sn- 
perrlra,  45  N.  T.  20A. 


j  8.  It  Is  contended  that  the  agreement  re- 
ferred to  was  a  solemn  contract  of  the  par- 
ties  under  seal,  and  beyond  the  authority  of 
the  court  to  set  as'de  summarily  upon  mi> 
tlon,  but  thiit  the  matter  should  hare  beeu 
determined  by  suit  In  equity,  upon  L>saca 
formally  framed.  The  mere  form  of  the  In- 
strument sought  to  be  set  aside  is  not,  how- 
ever, oontrollng.  It  was  a  step  or  i)roo<<ed- 
Ing  In  the  cause,  and  determined  the  form 
antl  amount  of  the  Judgment  ard  the  final 
dispo^tion  of  the  case.  The  effect  of  the 
order  in  question  here,  as  finally  made,  was 
to  put  tLe  parties  in  statu  quo,  with  L'are  to 
serve  the  amended  answer.  It  left  the  par* 
ties  free  to  prooesd  to  a  trial  upon  the  merits 
of  the  controrersy  between  them,  but  the 
proceeding  was  not  a  trial  of  the  merita  uptm 
motion.  It  wna  In  principle  no  dUft^rrait  fro  ii 
the  vacation  or  setting  aside  of  an,r  order  or 
atipoladon  in  the  action  on  the  ground  of 
mistake  or  other  equitable  grouniL  We  think 
the  court  did  not  transci  nd  Its  power  or  dis- 
cretion in  the  premlsca  Biny  r.  losaranc  * 
Co.,  5:1  N.  T.  040;  Ferris  t.  Crawford,  2 
Demo, 

4.  Leave  to  serve  the  proposed  amended 
answer  was  not  applied  for  on  the  original 
motion,  but  it  necrssarlly  followed  as  a  part 
of  the  relief  upon  the  last  motion,  in  ordi^r 
to  make,  the  relief  sought  available.  Such 
amendments  may  be  made  at  any  time.  In 
the  sound  discretion  of  the  court,  while  toe 
action  is  pendiug.  The  one-year  limitation 
has  no  applloatlon  In  such  eases,  but  the  ap- 
pUcat'on  to  seiTe  an  amended  i^eading  ma-t 
be  disposed  of  under  the  cbcimistaiiceB  ex- 
isting when  maJOb 

6.  Upon  the  merits  of  the  motion  to  vacate 
the  agreement,  stipulation,  and  JudgJieat 
now  under  consideration,  we  think  the  oast> 
made  by  the  defendant  sufflcti^nt  to  support 
the  declaltm  and  order  made.  The  agreement 
waa  made,  as  the  evidence  shows,  in  igno- 
rance of  the  tact  that  the  drciased  bad  taken 
and  concealed  from  defendant  the  additional 
sums  since  discovered  and  now  claimed  by 
him,  or  that  he  had  any  such  claim  against 
her  estate  when  it  was  execnted.  It  was 
therefore  so  far  made  under  a  mistake  of 
fact.  It  did  not  contemplate  the  exiatence 
of  any  claims  of  that  kind.  We  think  the  ac- 
tion of  the  couit  may  he  sost  lined  upon  equi- 
table gronnda 

6.  It  la.  bowerer,  further  suggested  that 
tills  nppl!cation  shonld  not  have  b'.>en  grante  I 
bt>caua.s  since  the  execatton  of  the  aKr>'eme:it 
an.l  entry  of  Judgment  the  decree  for  th  • 
linal  distribution  aiid  s.>ttlemait  of  the  f  stiiti' 
of  Louti  Welnlierc  has  been  duly  made  and 
ratered  in  the  probate  court  This  d  oree 
w;iB  entered  tht*  next  day  after  the  dl-coTciy 
by  the  plaintiff  of  the  sum  of  ^12  900  In  qut's- 
tion,  tai  b:ink  b'lls.  oonoealed  In  a  piano  stool. 
Three  days  later  the  defendant  brought  an 
aoilon  agi  net  the  p  alntlff  to  reooTi-r  the  pos- 
scftdon  of  the  aamsi  claiming  It  aa  his  prop- 
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erty.  By  Motion  113,  o.  46. 141WI 1889.  (Pm- 
twte  Oode,)  the  defendant,  In  u  actitm 
broa^t  against  him  by  an  administrator, 
may  set  off  tasj  diMlm  be  has  afEalnst  the  d^ 
oeased.  And  we  tbtnk  It  was  a  proper  ex- 
endse  of  Its  discretion  by  the  district  oonrt 
to  open  the  Judgment  upon  good  oanae  shown* 
and  to  relieve  the  d^endant  from  the  effect 
of  it  as  an  estoppel,  and,  secondly,  to  allow 
defendant  to  amoid  his  answer  as  proposed. 
In  order  Hiat  he  mt^t  piotect  his  rights  fully 
In  the  defense  at  the  action;  and  we  need  not 
consider  here  what  remedy  would  be  araUa- 
Me  to  him  for  the  enforcement  of  an  affirma- 
tive Judgment  against  the  plaintiff  as  admin- 
istrator. In  ease  one  should  be  reooTered;  and 
tiie  plaintiff  could  haidly  be  held  responsible 
<m  bis  bond  for  not  dlstrilmtlng  assets  to 
which  the  defendant  establishes  &  valid 
claim,  or  which  an  applied,  as  the  law  per^ 
mlts.  In  aatisfactfon  of  a  counterclaim  In  an 
actlMi  brought  by  plaintiff.  Order  affirmed. 


ST.  PAUL  TITLE  INSURANCB  ft  TKU8T 

00.  V.  BEHKBY. 
(Supreme  Ooart  of  Minnesota.   March  13, 1888.) 
Bill  or  &iLi.E— Cbattbl  MoRTOtoa  —  Rscokdiko 

— MOTIOB  TO  CKBDrrOKS. 

1.  The  record  of  a  bill  of  sale,  which  Is  In- 
tended merely  as  secarity  for  a  debt,  and  tiled 
as  a  chattel  mortgage,  but  not  duly  acbnowl- 
edeed,  is  not  constructive  notice  to  creditors 
and  subsequent  mortgagees  or  purchasers. 

2.  But  since  the  object  of  the  record  is  to 
give  such  notice  to  creditors  dealing  with  a 
mortgagor  left  in  possession  of  goods,  as  well 
as  mortgagees  and  purchasers,  If  such  credit- 
ors have  actual  notice  of  the  existence  of  the 
mortgage,  the  purpose  of  the  record  Is  served, 
and  the  rights  and  equities  of  such  creditors 
will  }to  ButMM^nated  to  those  of  a  boaa  fide 
mortgagee. 

3.  Where  It  is  made  to  appear  on  the  trial 
that  a  mortgage  of  chattels  is  bons  fide,  It  de> 
volves  upon  a  creditor  to  establish  his  superior 
equity  by  showing  that  he  belongs  to  the  class 
of  cradltors  who  are  entitled  to  duUIenge  the 
validity  of  the  mortgage  ss  ag^st  them,  be- 
cause not  duly  or  seasonably  recorded. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Otis,  Judge. 

Action  by  ttie  8t  Paul  Utile  Insurance  ft 
Trust  Ciompany,  as  assignee  of  the  Insolvent 
estate  of  one  Ferris,  against  Peter  Beikey, 
to  recover  the  possession  of  certain  personal 
property.  There  was  Judgment  tor  plaintiff. 
Fnmi  an  order  overruling  a  motion  for  a  new 
trial,  defendant  appeals.  Reversed. 

William  a.  White,  for  appellant.  B.  H. 
Schriber,  for  req>ond«it. 

VANDERBURGH,  J.  One  Ferris,  now  In- 
solvent, executed  a  bill  of  sale  to  Berk^  of 
the  personal  property  In  controversy,  In- 
t^ded  as  security  for  a  debt.  It  is  admitted 
to  be  In  the  nature  of  a  mortgage,  thoiigfa  al>- 
solute  In  form,  and  tbe  conditions  are  not  ex- 
pressed In  tt.  It  was  dated  July  lOt  1800, 


and  filed  as  a  mortgage  In  the  city  clerk's  of- 
fl(%  on  the  same  day,  but  waa  never  acknowl- 
edged. WiOiont  deidding  the  question  whether 
such  an  Instrument  should  be  treated  as  a 
efaattel  mortgage  under  the  statute,  so  as  to 
make  the  record  constmctive  notice  If  duly 
acknowledged  as  required,  It  is  enough  that  It 
was  not  acknowledged,  and  for  that  reason 
the  filing  and  record  thereof  were  unavailing. 
It  would  be  singular  If  the  holder  of  such  an 
Instrument  should  be  held  to  be  In  any  better 
poedtion  than  a  mortgagee  In  an  ordinary 
chattel  mortgage.  On  the  19th  day  of  July, 
ISdl,  tbe  defendant  obtained  possesalDn  of 
tbe  property,  which  had  previously  been  left 
In  Ferris*  possession,  and  ttds  plaintiff,  who 
had  previously  been  appointed  asedgnee  In 
Insolvency  of  tbe  mortgagor,  Ferris,  brought 
this  action  to  recover  possession  of  the  prop- 
er^ as  part  of  the  assets  of  tbe  Insolvent 
estate.  It  becomes  necessary  to  consider  the- 
relation  of  the  creditors  to  the  holder  of  this 
bill  of  sale,  and  the  effect  of  the  want  of  con- 
structive notice  provided  for  by  statute  In 
tbe  case  of  chattel  mortgages.  Tbe  first 
section  of  chapter  39,  Oen.  St,  makes  the 
mortgage  void  where  possession  is  retained 
by  the  mortgagor,  and  the  mortgage  Is  not 
filed,  (though  the  transaction  Is  bona  fide,> 
as  against  the  creditors  of  the  mortgagor 
and  subsequent  bona  fide  ptuxdiaaera  or  mort- 
gagees in  good  faitlL  It  is  suggested  by 
plaintiff's  counsel  that  the  words  "in  good 
faith"  limit  the  preceding  words  "mortgagees 
and  purcbasers,"  only,  and  do  not  apply  to 
"creditors,"  and.  If  the  mortgage  Is  not  filed. 
It  is  absolutely  void  as  to  them  without  re- 
spect to  the  question  of  notice,  that  is  to 
say,  whether  they  have  actual  notice  that 
would,  during  tbe  life  of  tbe  mortgage,  af- 
ford them  the  same  Information  which  the 
record  would  disclose  or  not  The  record, 
because  it  la  notice,  Is  intended  to  stand  in 
tbe  place  of  the  dellveiy  of  the  possesion, 
and  tbus  protect  i>artiee  dealing  with  tbe 
mortgagor  in  possession  of  the  property  from 
being  misled  and  defrauded  by  tbe  existence 
of  ll^is  which  they  can  know  nothing  of.  But 
suppose  a  creditor  deals  with  and  trusts  the 
mortgagor  with  actual  notice  of  such  liens, 
so  that  he  has  all  or  better  knowledge  than 
Oie  record  could  afford,  it  Is  clear  that  a» 
to  him  such  notice  should  be  held  to  take  the 
place  of  the  record,  and  that  tbe  statute  has 
no  application  to  such  a  case.  Tbe  question 
of  notice  becomes  material  In  determining 
the  rights  at  creditors  in  such  cases.  See 
Brown  v.  Brabb,  67  Mi<dL  17.  18.  84  N.  W. 
Rep.  403. 

It  is  true  that  creditors  must  become  at- 
tachment or  execution  creditors,  and  their 
demands  established  by  Judgment  In  order  to 
enforce  them  as  against  mortgagees  In  such 
cases,  but  this  is  unimportant  as  respects  the 
question  of  their  previous  actual  notice.  If 
the  bill  of  sale  In  this  Instance  was  executed 
in  good  faith  to  secure  an  hcmest  debt;  ttiea 
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It  la  TiUd.  &t  leut  u  to  all  audi  creffiton  as 
had  aeaaonaUe  nottce  of  the  aam&  And  It 
wma  enough,  bi  the  first  lutance,  tor  the  d»> 
tendant  to  prove  that  tiie  UH  of  Bile  mw 
flven  aod  accepted  In  good  IHlth,  and  not  tar 
the  pnrpooe  of  defrauding  any  creditor  of 
Fenla,  as  defendant  offered  to  do.  And  It 
vaa  &TOT  to  reject  the  evidence  ao  oCr»ed. 
If  sach  evidence  had  been  Introduced  In  de- 
fendant'B  behalf,  It  would  then  have  derolved 
upon  the  plalntUF  to  ^ow  tbat  the  creditors 
represented  by  blm,  or  some  of  them,  belcmg 
to  tbat  class  who  are  entitled  to  challenge 
the  Talidlty  ot  the  mortgage  because  of  Ita 
not  baring  been  properly  recorded.  Brown 
T.  Brabb.  67  Mich.  32,  34  N.  W.  Rep.  403; 
Newton  r.  Newton,  46  Minn.  83,  48  N.  W. 
R^.  4S0.  For  the  error  In  rejecting  defend- 
anVa  ottered  testimony,  there  must  be  a  new 
trlaL 

It  Is  hardly  necessary  to  add  that  notice, 
or  want  of  notice,  to  the  assignee  Is  tmnia- 
terial,  as  the  rights  of  creditors,  as  respects 
mortgages  previously  executed,  must  be 
deemed  to  be  fixed  when  Uie  alignment  Is 
made;  but  he  represents  the  body  of  credit- 
ors, and  by  virtue  of  the  authority  vested 
In  him  under  the  statute  he  may  assert  the 
same  remedies  which  the  creditors  are  en- 
titled to,  and  wlUiout  reducing  their  demands 
to  Judgment.  Chamberlain  v.  O'Brien,  48 
Mhm.  80,  48  N.  W.  Rep.  447;  Brown  v. 
Bnibb.  67  Mich.  24,  34  N.  W.  Rep.  403. 
Order  reversed. 


BEEBE  et  el.  v.  CANNBT  et  aL 
<SapTeme  Court  of  MioneBota.    March  13, 
18D3.) 

LtABIUTT  or  SUB»T~ElHAVBni(0  MOBTOAOS 
SSODBITT. 

By  the  tenos  of  sn  Indemnity  bond 
signed  by  a  sure^,  the  measure  and  Uinit  of 
bis  UabUit7  was  tne  defici«icy,  If  any,  after  a 
foreclosure  and  sole  of  the  mmtesged  premises 
voder  a  second  mortage.  BM,  under  the  facts 
alleged,  that  sach  forecloeare  sale  was  a  c(hi- 
^tion  precedent  to  a  right  of  recovery  agalnat 
the  surety,  notwitbstaDdlDg  the  fact  of  a  snb- 
segneot  wile  under  the  first  mortgase  for  a  sum 
cqnal  to  the  market  value  of  the  pnnMfftr. 
Ifitchdl,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Hicks,  Judge. 

Action  fay  Gaylord  W.  Beebe  and  oUiers 
against  Thomas  J.  Oanney  and  others  on  a 
bond.  From  an  ordw  sustaining  a  demur- 
rer to  the  complaint,  pialntlflte  appeal  Af- 
firmed. 

Ripley,  Brennan  A  Bootli,  for  appdlants. 
Welch,  BotUn  ft  Welch,  for  respondents. 

VANDBRBUROH.  J.  The  bond  to  suit 
was  under  consideration  hj  this  court  to  tb» 
«sse  of  Sprague  v.  Wdla,  47  Mtnn.  B04,  SO 
N.  IT.  Rep.  63ES^  Sprague  foreclosed  hla  mort- 
Cags  CB  tbe  property  described  In  the  bond, 


by  a  sale  tbereof;  December  80,  1890. 
ncnigi^  warn  the  first  lien.  PlatotUfs  held 
a  second  mortage  for  f 1,300,  which  was  to 
fftct  a  pnrcbase-money  mortgage;  bnt  the 
complaint  shows  that  by  the  mutual  agree- 
ment of  the  parties,  and  to  condderatlon 
of  ttw  security  of  the  bmd  referred  to, 
Sprague's  mortgage  was  antedated,  and  was 
made  the  first  mortgage.  It  was  dated  Apifl 
90, 18B0,  was  payable  three  years  after  date, 
and  was  glvoi  nominally  tor  $4,000;  but,  of 
this  sum,  $1,900  only  was  actually  advanced, 
which,  with  toterest,  was  all  there  was  due 
tbareoa.  PlalntUFs'  mortgage  was  payable 
to  six  months  after  date,  and  became  due 
November  22,  1800.  By  the  terms  of  the 
bond,  which  was  dated  May  26,  1800,  one 
Mary  A  Wells,  who  was  the  principal  to 
the  bond,  and  toe  mortgagor  in  each  mort- 
gage, undertook  to  erect  expensive  buildtoga 
on  the  property  to  question  within  four 
months,  for  which  purpose  the  loan  sectwed 
by  Sprague's  mortgage  was  made,  and  which 
would,  If  properly  expoided,  as  totoided, 
bave  made  toe  proi>erty  sufficient  security 
for  boto  mortgages.  She,  however,  made  de- 
fault to  the  conditions  of  toe  bond,  and  no  Im- 
provements were  placed  upon  toe  property, 
or  expenditure  made  by  her  upon  It  Hi* 
same  was  sold  upon  Sprague's  mortgage  for 
$2,700,  which  Is  alleged  to  have  been  Its  fall 
value.  By  toe  terms  of  toe  bond,  toe  limit 
of  toe  UabUity  of  toe  obligors  to  plaintiffs, 
todndtog  toe  defendant  Canney  as  surety, 
Is  "toe  deficiency.  If  any,  after  a  foreclosure 
and  sale  of  toe  premise  under  said  second 
mortgage,  of  ¥1,800."  It  does  not  appear, 
however,  that  any  effort  was  ever  made  by 
tiie  platotlff  to  foreclose  toe  same,  or  to  as- 
sert any  claim  toereunder.  It  was  not  Im- 
possible to  foreclose.  The  title  was  to  toe 
mortgagor,  and  bad  not  been  divested  when 
tois  mortgage  became  due.  The  sureties  had 
a  right  to  insist  upon  a  foredosure,  tmless 
waived  by  toem.  The  land  was  purchased 
by  Wells  of  platotiffs  to  May,  1890.  at  toe 
price  of  ¥3,200,  allied  to  be  Ito  true  vatoe 
toen,  and.  as  above  stated,  was  bid  to  by 
Sprague  December  80,  1880,  at  toe  price  of 
¥2,700.  alleged  to  bare  been  Its  value  at  that 
date. 

It  Is  true  the  defendant  might  take  Issue 
upon  toe  question  of  value,  and  have  had  toe 
fact  Judicially  determtoed,  whetoer  it  was 
worth  more,  or  how  much  more,  than  that 
Bom,  or  It  might  be  ascertained,  also,  upon 
toe  proper  tovestigatlon,  whetoer  or  not  toe 
plaintiffs  were  not  bound  to  have  surplus 
moneys  on  toe  first  foreclosure  applied  on 
the  second  mortgage,  and  charge  defendant 
wlto  toe  difference  only.  But  toe  answer  to 
all  this  Is  that  toe  parties  have  agreed  up- 
on anotoer  metood  of  ascertaining  toe  de- 
ficiency, and  toe  defendant  may  insist  upon 
It  He  was  entitled  to  bid  at  toe  f  oredlosure, 
and  to  toe  t>aieflt  of  the  redemptlcm  stotote, 
and  an  opportunity  to  contest.  It  need  bs^ 
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the  flnrt  foredomre.  It  caxmot  be  said  that 
the  rl^t  to  foredoee  was  utterly  Talneless 
In  this  case.  The  contract  waa  made  In  con- 
templation of  both  mortiptgea,  and  there  maj 
hare  been  special  reasons,  operating  upon  the 
minds  of  the  parties,  which  led  them  to  re- 
quire a  fOTe(dosDre,  and  omseqaent  diligence 
In  exhausting  the  mortgage  security,  b^ore 
proceeding  against  defendant  Moa^^  t. 
Riggs,  10  Johna  69,  is  dlsapproTed  by  this 
court  In  Brackett  t.  Rich,  23  Minn.  485,  as 
reflects  the  main  proposltltm  therein  dedd* 
ed.  Nevertheless,  what  the  court  says  in 
respect  to  tiie  laches  of  the  holder  of  the 
note  In  suit  Is  applicable  here.  The  excuse 
•et  up  for  not  having  proceeded  against  the 
maker  was  that  he  had  been  diBcharged 
from  his  debts  under  the  statute,  but  the 
opinion  states  that  "tUe  was  no  excuse;  for 
■eventeCT  mtmths  had  dapsed  after  the  note 
became  due,  before  his  discharge,  and  that 
was  negligence  which  absolved  the  defend- 
ant from  Ills  guaranty."  We  tlilnk  the  spe- 
cial drcumstances  of  this  case  take  It  out  of 
the  rule  laid  down  hi  Bnu&ett  v.  Rldi,  ai^ 
Out  the  trial  court  was  ri^t  In  sustaining 
the  demurrer.  Order  affirmed. 

MITCHELL*  (dlflsentlng.)  Whether 
plalntUts  were  guilty  of  laches  In  not  finedos- 
Ing  their  mortgage  before  the  Spragne  fore- 
dosnre,  which  resulted  In  prejudice  to  the  de- 
f  aidants,  and  whether  a  surplus  was  realized 
on  the  Sprague  foreclosure,  for  which  defend- 
ants are  entitled  to  credit,  are  questions  which 
are  not  presaged  by  this  record.  As  I  view 
the  case,  the  oUy  questira  la  whether  the 
pUUntiJEs  were  required,  as  a  condition  preced. 
ent  to  a  right  of  action  on  the  btmd  to  fore> 
doee  their  mortgage,  notwithstanding  that 
the  mortgaged  premises  had  been  sold  on  a 
prior  mortgage  for  their  full  value,  and  the 
time  for  redemption  had  expired.  The  de- 
fendants' counsel  plant  themselvea  squarely 
upon  the  afflrmatlTe,  contoidtaic  that  It  is 
^vhoDy  Immaterial  whetner  the  failure  of 
plalntilEB  to  foredose  resulted  in  benefit  or 
loss  to  the  mretles  on  the  bond*  or  whether 
a  fbredosure  would  have  realized  something, 
or  nottdng;  that  plalntUEa  were  required, 
as  a  concUtlon  to  a  right  of  action,  absolute- 
ly, and  under  any  drcumstances,  to  first 
f  cmedose.  because  such  were  the  ^rms  ot  the 
bond.  Aiid,  in  my  Judgment,  this  is  the  fUily 
posdlde  groond  upm  which  the  decision  of 
the  court  below  can  be  sustained.  But  It 
seema  to  me  that  to  give  such  a  constmc- 
tlon  to  the  provldons  of  the  bond  Is  to  stick 
In  the  bark,  and  to  entirely  overlook  the 
good  sense  and  manifest  purpose  of  the  in- 
trument  The  evident  object  of  the  parties 
in  Inserting  hi  the  bond  the  provldim  re- 
ferred to  was  to  require  the  plaintiffs  to  first 
exhaust  thdr  mortgage  security  before  re- 
sorting to  an  action  against  the  sureties  on 
the  bond.  The  foredosnre  was  merely  a 
means  to  tills  end,  not  the  end  Itsdf.  But  If 


there  la  taothlng  to^  exhaust  and  a  f  oredosure 
would  result  in  nothing  but  expense,  It  cannot 
be  reasonably  sapjfoaaA  that  the  parties  had 
In  mhid  the  ddng  of  a  woiae  Ifian  nseloss 
thing.  I  thwefbre  dlwcnt. 


BRICKSON  V.  BRANDT  et  aL 

(Supreme  Conrl  of  Minnesota.    April  7,  IBBIS.y 

Sdbbiibs  ox  Bdildiso  Contbaci  —  Rblbasb  bt 
Cbasss  aw  Flak— Fathbkt  or  Coxtkactob. 

1.  fDie  larctiei  in  s  bond  of  Indemnity 
against  liena  arising  In  the  course  of  the  con- 
struction of  a  building,  under  a  contract  be- 
tween the  owner  and  contractor,  kdd  released 
by  a  departure  from  the  terms  of  the  contract 
in  reepect  to  plan  and  materiais. 

2.  Where,  by  the  terms  of  such  contract, 
the  owner  of  a  building  agreed  with  the  con- 
tractor to  convey  to  him  certain  real  property 
on  the  final  oompletion  thereof,  bat  such  con- 
tractor made  default  in  the  payment  for  ma- 
terials Qsed  th«^,  so  that  the  bailding  be- 
came incumbered  with  liens,  kdd,  that  the  own- 
er was  not  bound  to  make  such '  conv^ance 
nntil  the  liens  were  dlacfaarfted,  but  was  enti- 
tled to  hold  the  property  for  bis  security. 

3.  A  covenant  onder  seal  Imjiorts  a  vaUA 
consideration, 

(Syllabus  by  the  Court) 

Appeal  from  district  oourt»  Homeidn  ooon- 
^;  Smith,  Judge. 

Aotlon  by  Iver  L.  Ericlcson  against  John 
Brandt  and  others  on  an  indemnity  bond. 
Judgment  for  defendants.  PlalnttfT  appeals. 
Affirmed  as  to  d^ndant  Brandt,  and 
versed  as  to  defttidantn  Fetezson  and  Berg- 
Strom. 

Hahn  ft  Hawlegr,  for  appellant.  Ol  O. 
Joalyn.  for  resprntdeats. 

VAMDERBUBOH;  J.  The  plalntUf  en- 
tered  Into  a  contract  with  defendant  Brandt 
August  80,  1890,  for  building,  repairing,  and 
flnldibig  a  honse  for  plaintiff  In  the  dty 
of  Minneapolis,  according  to  plans  and  speo- 
iaoati(»s  therein  referred  to,  to  be  complet- 
ed November  1,  1880,  and  fbr  which  tiie 
plaintiff  agreed  to  pay  as  follows:  $275- 
whrai  fmmdation  Is  completed;  $375  when 
house  Is  flnWied  outside;  and  $400  at  final 
completion  of  the  work,— togetiisr  with  a 
conveyance  of  two  cratoin  village  lota  ttiere- 
fn  described.  On  October  29,  1890,  before 
the  Job  was  comideted,  the  defendant 
Brandt,  as  principal,  and  defendants  Peter- 
son and  Bergstrom,  as  sureties,  entered  Into- 
tiie  tndemnlty  boml  set  fbrth  In  the  otHoo- 
plalnt  tfy  them  duly  sealed,  and  conditioned 
as  fallows:  **Whereas  tiie  sold  John  Bnuidt 
prindpal,  has  entered  into  a  contract  vrKb 
said  Iver  Briokscn  tor  the  alteratiim,  ooo- 
atruotlon,  and  remodeling  of  said  Bridnon's 
house  on  10th  avenne,  In  the  dl7  of  Minne- 
apolis: Now,  if  flie  said  Jdm  Brandt  pay  all 
UUs  for  labor  and  materials  performed  and 
fondsbed  in  tbe  alteration  and  constiuctloD 
of  said  house,  and  hold  said  Brickson  and 
the  lot  on  whlcdi  said  boose  Is  situated 
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harmleas  from  said  WUh,  and  said  lot  free 
from  liens  for  labor  and  material,  or  for 
dther  or  both,  then  this  obUgatlon  to  be 
void;  otherwise,  to  remain  In  full  force  and 
effect."  At  that  date  ttie  first  two  tnstaU- 
ments  mentioned  In  the  contract  had  been 
paid  to  Brandt  The  Job  was  substantially 
ootQpleted  about  February  1,  1891,  but,  by 
reason  of  the  failure  of  the  defendant  Brandt 
to  pay  for  work  done  and  material  used  In 
the  bnlldlnjt  the  premises  were  incumbered 
with  Uens  aggregating  upwards  of  $1,500. 
iiult  was  brought  for  the  foreclosure  of  one 
of  these  lien  claims,  to  which  the  other  llen- 
lioldera  became  parties,  of  which  suit  the 
defendants  herein  were  dnly  and  season- 
ably notified  by  the  plaintiff  to  defend,  but 
tliey  failed  so  to  do,  and,  the  Hen  having 
AaaUy  been  established  by  the  Jud^ent  of 
the  court,  plaintiff  was  obliged  to  settle  and 
pay  the  same,  and  he  now  brings  this  action 
to  recover  the  amount  so  paid,  together 
vlth  ooats  and  counsel  fees  incurred  and 
paid  in  the  foredoaure  action  mentioned. 

L  The  d^eudants  Peterson  and  Bergstrom 
raise  the  objection.  In  limine,  that  the  bond 
of  indannlty  shows  on  its  face  that  It  was 
executed  after  the  contract  was  made,  and 
is  wltbont  consideration  to  support  It  It 
Is  a  sufficient  answer  to  this  that  the  in- 
strument Is  a  coTenant  by  which  they  have 
bound  themselTCs  imder  seal,  which  con- 
clnsiTely  Imports  a  conrtderation.  McMil- 
lan T.  Anns,  83  Minn.  2S7,  22  N.  W.  Bep. 
612. 

2.  It  Is  further  urged  on  bdialf  of  the 
sureties  that  they  are  released  by  reason  of 
alterations  In  the  execution  of  the  work 
tinder  the  contract,  made  at  the  instance 
of  plaintiff  by  defendant  Brandt,  and  with- 
out the  ccmsent  of  the  sureties  after  the 
execution  of  the  indemnity  bond.  It  also 
appears  that  the  last  installment  of  $400 
was  paid  hetore  It  became  due,  while  there 
were  claims  to  a  large  amount  outstand- 
ing against  the  building  for  which  Uens  were 
filed.  While  It  is  perhaps  doubtful  wheth- 
er, as  respects  this  last  point,  the  sureties 
can  claim  a  release  except  pro  tauto  to  the 
amount  of  the  Installment  so  Improperly 
adranced.  yet  we  think  the  charge  of  the 
court  directing  a  Terdlct  for  the  defendants, 
■uredes  on  the  bond,  may  be  sustained  on 
the  ground  of  the  departure  from  the  plans 
and  Bpedfl cations  referred  to.  Tbe  contract 
<a  tbe  surety  is  strict!  jtiris,  and.  If  a  de- 
parture from  the  contract  to  the  extent 
made  In  the  execution  of  this  one  can  be 
disregarded  or  tolerated,  where  shall  we  set 
tbe  lln^tT  There  were  changes  made  in  the 
uoDstmctlon,  not  extensive.  It  is  true,  but 
fUTolrlng  different  materials  and  additional 
labor,  which  are  included  in  the  lien  claims 
establlfihed  against  tbe  building.  And  iu 
some  Instanoes  the  amount  of  the  Increased 
cost  is  not  deariy  defined.  We  think  the 
changes  were  correctly  hdd  to  affect  Uie 
obllgatkm  of  the  sureties.  Of  oounte,  changes 


affecting  the  nature  of  the  original  contract 
are  to  be  distinguished  from  new  and  In* 
dependent  agreements  for  extra  wo  A,  or 
additions  which  are  entirely  separate  and 
Indepoident  from  the  contract  for  which 
tbe  sureties  are  bound;  and  this  distinc- 
tion has  not  been  overlooked  in  our  con- 
sideration of  this  case. 

3.  After  the  work  was  oompleted,  the  de- 
fendant Brandt  demanded  a  conveyance  of 
the  lots  which  plaintiff  agreed  to  convey 
to  him  as  a  part  of  the  consideration  there- 
for, which  the  plaintiff  refused  to  give, 
upcm  the  ground  that  the  liens  were  not 
settled.  The  court  was  of  the  opinion,  and 
BO  charged  the  jury,  that  it  was  tbe  duty 
of  the  plaintiff  to  convey  these  lots  to  the 
def«idant  when  the  work  was  done,  and 
his  refusal  to  do  so  upon  demand  rendered 
him  liable  for  the  value -thereof,  which  the 
defendant  Brandt  was  entitled  to  set  off 
against  the  claim  of  the  plaintiff  in  this  ac- 
tion. This  we  think  was  error.  Plaintiff 
was  entitled  to  hold  on  to  these  lots  for  his 
Indemnity,  and  the  defendant  ootdd  only 
recover  the  same  or  damages  for  a  refusal 
to  convey  after  full  performance  on  his 
I>art,  and  be  had  actually  indemnified  plain- 
tiff for  the  amount  of  the  liens.  As  plain- 
tiff alleges  Ills  readiness  and  willingness  to 
moke  such  conveyance,  and  la  not  In  default 
while  he  Is  entitled  to  hold  tbe  same  as 
security  for  his  advances,  be  could  not  be 
made  liable  for  title  value  thereof  in  this 
action. 

4.  It  was  Brandt^B  duty  to  defend  the  ac- 
tion brought  to  enforce  the  liens.  He  was 
the  party  primarily  liable.  The  plaintiff 
should  therefore  be  allowed  to  recover  his 
expenses  actually  and  reasonably  incorred 
in  making  such  defense.  Order  denying 
new  trial  affirmed  as  to  the  defendants  Pe- 
terson and  Bergstrom,  and  reversed  as  to 
the  defendant  Brandt 


KILOORH  V.  FRISBSB. 

(Supreme  Court  of  Minaesota.  March  18. 
1KJ3.J 

ADVSR8B  Claim  to  Lasd— Evidbnos. 
Evidence  considered,  and  kM  soffidant 
to  sustain  the  fiadinn  of  tbe  triat  court  in  re- 
spect to  the  owneFsmp  and  location  of  tbe  land 
in  controversy. 
(SyUabui  by  tbe  Court.) 

Appeal  from  district  court,  St  Louis 
county;  Bnslgn,  Judge. 

Actlcm  by  Annls  M.  Kllgore  against  Vtadey 
H.  Friabee  to  determine  the  adverse  dalm 
of  dcfundant  to  certain  real  estate.  There 
was  judgment  for  defendant,  and  pia<«t<«T 
appeals.  Affirmed. 

J.  B.  lUchards,  for  appellant  White.  Bair- 
nolds  A  Sdunldt,  fm  req>ondcBit 

VA^BBBUBOH,  J.  The  plat  o<  tluit 
portion  of  the  town  of  Dniuth  known  as 
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"Poitluul'*  Inchided  certain  ixniiona  oCseo- 
■tloiis  22,  23.  26,  And  27,  In  township  SO,  range 
1^  Hill  plat  was,  upon  the  proper  appUca- 
tton  and  hearing,  Tscated  by  decree  of  the 
■district  ooort  of  St  Louis  comity,  on  the  6th 
-day  of  Anffnst,  1S68.  It  is  recited  therein 
as  follows:  "AnA  It  taxtb^  appearing  that 
■the  object  and  puipooe  of  procnrtng  such 
vaeatbni  Is  to  reanrri^  and  replat  the  same, 
•0  as  to  make  ttie  same  conform  to  tbe  pUt 
•of  tte  balance  of  Dolnth,  •  •  •  it  Is  there- 
fore ordered,  adjudged,  and  decreed  that 
that  pp*11on  of  the  territory  herein  described, 
except  dtat  porUon  of  Superior  street  west 
■ot  Hart^  arenae,  and  also  all  south  of  said 
«xcep'ed  porUoa  of  Superior  street,  be,  and 
the  rune  Is  hereby,  racated."  And  thwe- 
upw  the  owners  and  proprietors  of  the  same 
imfj$  caused  the  same  to  be  resnrreyed  and 
rerlatted  so  as  to  cause  the  streets  therein 
to  run  paralld  witli  and  the  aTcnues  at  right 
ft'jgles  to  Sup^or  street,  whl^  is  repro- 
v'meed  on  the  new  plat,  and  renuUns  unidiang- 
id.  So,  also,  Uo^  6  In  Portland,  lying 
nuth  ct  Superior  sbvet,  was  not  racated, 
md  remains  unchanged  In  the  new  plat, 
vhlch  Is  styled  "Portland  Divlsim  of  Du- 
.uth,"  and  was  completed  and  certified  on 
December  10,  1909.  The  boundaries  of  the 
two  plats  are  the  same,  and  Qie  westerly 
avaine,  called  "Third  Arenne"  on  tbB  new 
plat,  is  laid  out  through  the  land  platted  to 
the  north  line  of  Superior  stxeet,  and  has 
been  extoided  by  public  user  through  the 
flouUiwesterly  portion  of  block  6,  and  is  now 
open  and  ocoipled  as  a  street  to  the  lake, 
and  the  puUlc  easement  ts  not  disputed.  The 
title  to  tike  property  In  tba  street  or  Kweuaa 
«o  extended  Is  not  in  di^tnte.  The  only  ques- 
tion is  whelber  any  portion  of  lot  28,  in  block 
fit  lies  east  of  the  avenue,  or  whether  that 
tot  lies  wttoUy  in  the  street  The  common 
eocice  of  title  is  one  Sidney  Luce,  who,  In 
contemplation  of  the  new  pint  conveyed  the 
land  covered  by  VUxik.  D,  with  other  lands, 
in  1889,  except  that  portion  thereof  Included 
In  the  avoiue  so  extended.  TUrd  avenue, 
«i  Indicated  by  tb»  plat,  is  60  feet  In  width, 
and  it  is  evident  that  Luce  intended  to  make 
the  Intersection  of  the  east  line  therectf  with 
the  south  line  of  Superior  street  the  Initial 
point  of  the  description  In  his  deed,  and  that 
avenue  so  extended  the  westerly  boundary 
«f  the  land  conveyed  The  deed  under  wbldi 
plalntur  immediately  cluima  purports  to  re- 
lease and  qidtdalm  to  lilm,  in  conslderatitra 
of  one  dollar.  "lot  No.  28,  in  block  6,  of  that 
part  of  Duluth  formerly  known  as  'Portland,' 
b^ng  the  same  numbered  lot  and  block  in 
Portland  dlvlsloa  of  DnluOi,  as  now  platted." 
It  Is  not  material  that  block  5  and  Superior 
atreet  were  not  formally  vacated  when 
"Portland"  was  vacated.  The  deed  under 
which  tiie  plaintiff  daims  refers  the  descrip- 
tion to  the  new  plat,  which  indicates  the 
loontion  of  Third  avenue,  the  west  boundary 
Im  Ijaotfm  deed,  so  that  it  no  part  of  lot  28, 
In  controveny*  lies  east  of  the  east  line  ctf 


that  avenue  laid  out  In  Portland  divtiioa, 
uid  attended  thioui^  VSoA  6,  tiie  plalntlir 
acquired  nothing  by  bis  deed,  and  should 
take  notlitng  by  this  action.  There  were,  as 
laid  out  29  lots  in  block  6,  numbered  from 
east  to  west,  and  lots  28  and  29  are  fractional 
lots.  The  court  flnda  that  lot  28  lies  vrtioUy 
west  of  the  east  line  of  Tblrd  avenue^  and 
the  plaintUC  owns  nothing  east  at  that  Un& 
This  finding  is  supported  by  the  idat  at  the 
Portland  division  i^kmi  which  Third  avouie 
ia  delineated;  but  as  the  aurv^  and  actual 
location  of  the  boundaries  must  ocmtrol,  we 
have  examined  the  record  fully  In  order  to 
ascertain  whether  there  Is  evidence  In  tlie 
case  sufficient  to  sustain  the  conduadons  at 
fact  of  the  trial  court  It  Is  conceded  that 
all  the  lots  in  tlie  block  were  laid  oat  with  a 
frontage  of  80  feet  eadb.  ucept  lot  29,  the 
size  of  which  la  In  dispute.  It  Is  a  trlanga- 
lar  fraction,  indadlng  the  smrplus  over  the 
28  lots  Included  in  the  UodL  The  evidence 
in  the  case  does  not  require  a  finding  ttiat 
lot  29  is  30  feet  front  or  any  partlcolar  slse, 
so  as  to  crowd  the  west  line  of  lot  28  beyond 
the  east  line  of  the  avenue.  On  the  oMitrary, 
tlwre  was  evidence  Introduced  In  defendant's 
behalf  tending  to  show  the  location  of  the 
northeast  comer  of  the  Idock  as  originally 
establldied,  and  that  all  the  ground  or 
space  in  the  block  east  of  that  avmue  and 
the  west  boundaiy  Une  of  the  descriptloa  in 
the  Luce  deed  Is  Indnded  in  the  lots  there- 
in numbered  from  1  to  27,  inclusive.  There 
Is  evidence,  then,  sufficient  to  sustain  Hbm 
flndtaiK  ta  the  court  Judgment  afflrmed. 


GRAHAM  V.  BURCH  et  aL 
(SnpreoM  Court  of  Mhmeaota.    April  7;  1888.) 

PBAimULSHTLT  PBSTHTIHO  BbVOOATION  OT 

Will— LiiBiLiTT  to  Distbibutbbs. 

Where  an  attempted  revocation  of  a  will 
Is  thwarted  by  the  fraudiil»it  act  of  a  benefi- 
dary,  and  the  tentator  is  anbseqiiently  and  aea- 
84miUily  iaf(»ined  of  the  fact,  and  acqaierces  la 
the  prewrration  of  the  will,  bo  action  will  lie 
fcr  the  alleged  fraud. 

(Syllabus  by  the  Oourt) 

Appeal  from  district  court  Ramsey  county; 
Kelly,  Judge. 

Action  by  Biary  Oraham  against  Bridget 
Frances  Burdi  and  others  to  decbre  d^wd- 
ant  Burdi  trustee  ex  malefldo  of  piBiwt**  for 
a  certain  ptwtlcHt  at  an  estate  devised  to  de- 
fendant  Judgment  for  defendants.  Plain* 
tiff  appeals.  Affirmed. 

Stevens,  O'Brien  &  Qleaa,  for  appellant 
Cyrus  J.  Thompson  and  Thompson,  Gates  ft 
Thompson,  for  respondents. 

YANDBRBUROH,  J.  Tlte  cmtest  grows 
out  of  flw  attempted  revocatton  ttf  a  will 
whldi  was  undOT  «mdderatton  In  Oraham  v. 
Burch,  47  Minn.  171,  49  N.  W.  Rep.  697.  It 
la  sought  Iqr  this  action  to  tiiarge 
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as  tmstee  ex  malefldo  of  the  plaintiff  for 
that  portion  of  the  estate  received  by  defend- 
ant tmder  the  will  attempted  to  be  destroyed 
bj  the  testator  which  plaintiff  would  have 
been  entitled  to  bad  he  died  Intestate,  on  the 
gronnd  that  the  revocation  of  the  will  was 
prevented  by  the  fraudulent  conduct  of  the 
defendant  The  case  must  turn  upon  the  ef- 
fect to  be  given  to  certain  findings  of  fact  In 
tUs  case  In  referoice  to  the  subsequent  dis- 
covery by  the  testator  that  the  wUl  had  not 
been  destroyed,  and  his  acquiescence  in  the 
preservation  of  the  will.  The  attempt  to  de- 
stroy the  will  was  made  In  18ST.  It  is  found 
that  be  at  that  time  believed  that  his  will 
had  been  burned  and  destroyed,  and  that  the 
defendant  Burch  fraudulently  Induced  him 
so  to  believe  by  concealing  from  him  the  fact 
Qiat  she  had  removed  the  will  from  the  en- 
Telope  containing  it,  and  replaced  the  en- 
velope in  the  stove  In  which  he  had  placed 
it  to  be  btuned;  "that  the  testator  continued 
thereafter  to  live  in  the  same  honse  with  de- 
fendant, wlio  was  his  daughter,  until  Decem- 
ber 23,  1888.  when  he  died;  and  that  after 
the  time  said  James  Bums,  the  testator,  so 
attempted  to  destroy  his  will,  and  before  the 
rime  of  his  death,— but  exactly  at  what  date 
does  not  appear,— said  James  Bums  learned 
and  knew  that  his  said  will  had  not  been  de- 
stroyed, but  that  the  same  was  still  in  ex- 
istence, and  that  he  died  with  that  knowl- 
edge, and  without  manifesting  any  further 
desire  of  making  any  further  attempt  to  de- 
stroy the  wlU."  The  plaintiff  admits  that 
there  la  evidence  In  the  case  sufficient  to  sup- 
port those  findings.  The  defendant  testlfles 
that  his  attention  was  particularly  called  to 
It  and  that  he  saw  the  will  many  times 
afterwards,  and  during  the  last  summer  of 
his  life  be  assured  her  she  would  have  no 
tronble  about  the  property,  because  she  had 
got  "the  deed  and  the  will."  It  appeared 
that  m  deed  which  be  had  given  her  of  the 
pnH>erty  In  controversy  was  afterwards  set 
aside,  on  the  ground  that  it  was  procured  by 
undue  influence.  The  court  below  properly 
ordered  Judgment  for  the  defendant  upon 
the  factB  found  The  testator,  intending  to 
destroy  the  will,  placed  it  in  an  envelope  In 
a  stove,  expectii^  It  would  be  destroyed 
when  the  fire  was  lighted  therein,  which  was 
not  done  for  several  hours.  In  the  mean 
time  it  was  abstracted  by  the  defendant. 
There  was  clearly  a  locus  penitentlae;  so 
that  if  it  was  snbseqnently  taken  out,  and 
wlOi  his  knowledge  and  oonsent  thereafter 
remained  Intact  he  must  be  deemed  to  have 
ratified  her  act  and  to  have  abandoned  his 
purpose  to  destroy  it  He  might  change  his 
mind  before  It  was  destroyed,  and,  if  he  be- 
came cognizant  of  the  facts,  it  would  make 
no  difference  whether  he  took  it  out  of  the 
stove  himself  or  If  It  was  done  by  another 
person,  and  afterwards  reported  to  him,— 
'*non  fit  volenti  injuria."  The  conclusion  of 
the  trial  court  in  the  case  is  therefore  sup- 
ported by  the  facts  found.  Order  affirmed. 
T^H.w.no.2 — 5 


MORGAN  et  aL  V.  ROUNTRBiB.  (KNT6HT, 
Garnishee.) 

(Supreme  Court  of  Iowa.   May  18,  18D3.> 

LbASB  or  HOHBSTKAD — EXBMPTION  Of  RrXT. 

Where  a  judgment  debtor,  who  Is  the 
head  of  a  family,  and  temporarily  absent  from 
her  homestead  for  a  year  for  the  parpose  of 
educating  her  daughter,  executes  a  lease  of 
the  bomeittead  durintc  such  absence,  the  money 
due  her  for  rent  under  the  lease  ia  exempt  from 
executioa  Issued  on  a  judgment  against  her. 

Appeal  tmn  dlstrlot  oofort,  Jasper  oomity; 
A.  B.  Dewey,  Judge. 

Appeal  by  the  plalntUfti  npon  a  oertlflcate 
of  the  trial  Judge  as  foUowa;  "Where  the 
jL-dgment  debtor,  who  la  a  resident  of  this 
state,  and  tlie  bead  of  a  family,  Is  tempom- 
Elly  absoit  from  homestead  for  the  period 
of  one  year  for  the  purpose  (rf  educatlni; 
her  dan^ter,  and  voluntarily  executes  a 
lease  of  the  homestead  to  a  tenant  during 
and  for  the  period  of  said  absence,  are 
moneys  which  are  due  and  owing  to  the 
judgment  debtor  fr<Hn  the  tenant  for  the 
rent  of  said  homestead  accrued  under  sold 
lease  exempt  from  execution  Issued  upon  a 
Judgmrat  In  favor  of  the  plaintiff  and  against 
the  Judgment  debtor?" 

W.  O.  McBlroy,  for  appellantaL 

GIVEN,  J.  1.  It  Is  the  quesHon  certified, 
and  that  alone,  which  we  are  to  decide. 
Though  plain  and  pointed,  the  result  Is  hn- 
portant  because  of  its  effects,  and  demands 
careful  condderatlon.  We  regret  not  to 
have  the  benefit  of  full  anrumonts,  but  ns 
appellee  has  submitted  without  argument, 
we  must  forego  the  aid  that  would  have 
come  from  a  full  discussion  of  the  question. 
It  will  be  observed  that  there  is  no  question 
of  homestead  nor  of  abandonment  or  the 
right  to  follow  the  proceeds  of  the  lease  into 
other  property,  involved.  The  leased  prem- 
ises were  and  continued  to  be  a  homestead, 
and  the  question  is  simply  whether  the  mon- 
ey due  from  the  garnishee  to  the  defendant 
is  exempt  to  her.  The  only  ground  npon 
which  such  an  exemption  can  be  claimed  Is 
that  it  is  the  proceeds  of  the  tise  of  the 
homestead.  Exemptions  of  property  from 
the  payment  of  debts  Is  purely  statutory, 
and  courts  may  not  enlarge  the  exemption; 
but  as  said  in  Kaiser  v.  Seaton,  62  Iowa, 
466,  17  N.  W.  Rep.  664:  "Exemption  laws 
are  to  be  maintained  in  their  spirit  as  well 
as  letter,  and  even  liberally  construed  in 
favor  of  those  claiming  th^  benefit"  See, 
also,  Bevon  v.  Hayden,  13  Iowa,  12S: 
Huskins  V.  Hanlon,  72  Iowa,  40,  33  N.  W. 
Rep.  S62.  Lxx)king  to  tlie  spirit  of  the  hiw. 
this  court  held  In  Kaiser  t.  Seaton,  supra, 
that  money  due  as  damages  for  right  of 
way  over  a  h<Hnestead  was  not  destroyed  as 
such  by  the  easemrat  In  Madge  v.  Lon- 
nlng.  68  Iowa.  641,  27  N.  W.  Rep.  703.  It 
Is  held  that  a  Judgment  for  damages  against 

Digitized  by  Google 


66 


XOBTUWESTEBN  BSPOBTER,  Vol.  55. 


(Iowa. 


a  railway  company  for  setting  out  Are  by 
which  fences,  vines,  and  trees  on  a  home- 
stead were  destroyed  was  exempt  Appel- 
lants dte  and  rely  upon  Husklns  v.  Hauloa, 
supra,  wherein  It  Is  said:  "But  homestead 
rights  do  not  presumptively  attach  to  money 
or  choses  In  action.  They  are  prima  facie 
liable  for  debts,  and  are  only  exempt  when 
sold  with  the  Intention  to  use  such  proceeds 
In  the  purcbaje  of  another  homcatead."  The 
question  In  that  case  was  whether  the  execu- 
tion debtor  Intended  to  Invest  the  proceeds 
derived  from  the  sale  of  his  homestead  in 
another  homestead,  and  hence  the  language 
of  the  opinion  Is  limited  to  that  kind  of  pro- 
ceeds. Had  proceeds  derived  as  damages 
for  right  of  way  or  setting  out  flre  been  in- 
volved, they  would  have  be^  Included. 
That  case  does  not  hold  that  homestead 
rights  may  not  attach  to  other  money  than 
tbat  derived  from  the  sale  of  a  homestead 
for  the  purimse  of  purchasing  another.  In 
that  case  Hanlon  failed  to  prove  an  inten- 
tion to  purchase  another  homestead  with  the 
proceeds  derived  from  the  sale;  it  was 
therefore  held  that  the  proceeds  were  not 
exempt  Hai^ess  t.  Burton,  cC9  Iowa,  101. 
also  dted,  is  not  In  point  That  case  holds 
that  a  license  to  remove  minerals  from  the 
homestead,  when  Its  enjoyment  does  not  im- 
pair the  use  of  the  homestead,  may  be  given 
by  the  husband  without  the  assent  of  bis 
wife.  Appellants  have  not  dted  nor  have 
we  found  any  case  involving  the  precise 
question  certified.  In  Cox  v.  Cook,  46  Oa. 
SOI,  it  Is  held  that  the  crop  raised  on  the 
homestead  was  exempt  In  Wade  v.  Wes- 
low,  62  Oa.  563,  it  is  not  only  held  that 
crops  grown  upon  the  homestead  are  exempt, 
but  that  sheep  purchased  with  the  proceeds 
of  the  crop,  and  put  on  the  homestead, 
are  also  exempt  The  correctness  of  this 
ruling  Is  questioned  In  Coates  v.  Caldwell, 
71  Tex.  19,  8  S.  W.  Rep.  922.  As  that  ques- 
tion is  not  involved  in  this  case,  we  do  not 
condder  it.  In  the  latter  case  It  Is  held 
that  "cotton  grown  upon  the  homestead  and 
unpicked  Is  exmpt  from  execution.  After 
It  has  been  picked  the  exemption  ceases, 
and  it  is  subject  to  execution."  In  Alexan- 
der T.  Holt.  69  Tex.  205,  It  la  said:  "We 
are  of  opinion,  also,  that  the  crops  of  com 
and  cotton  growing  on  the  h<miestead  were 
also  exempt,  as  necessaty  to  its  bmeflclal 
enjoyment."  Chief  Justice  HeanpbiU,  In 
Cobbs  V.  Coleman,  14  Tex.  608,  said  that  it 
was  "very  dear  that  by  these  reservations 
tlie  legislature  intraded  a  real,  substantial 
bmellt;  that  by  ta\r  construction  the  grants 
In  the  statute  must  include  not  only  the  sub- 
ject Itself,  but  everything  absolutely  essen- 
tial to  Its  b^efldol  enjoyment  The  same 
doctrine  Is  also  dedudble  from  Anderson  v. 
McKay,  30  Tex.  186."  Hot^an  v.  Amlck,  62 
Cal.  401,  holds  that  grain  harvested  from 
Innds  constituting  a  homestead  are  not  ex- 
empt The  reasoning  In  this  case  and  In 
Coatee  v.  Caldwell,  supra,  seems  to  be  that 


to  exempt  the  gathered  crop  would  be  to 
add  to  it  the  exemptions  of  personal  prop- 
erty provided  in  the  statute  witiiout  its  be- 
ing apedfied  therehi.  It  Is  clear  that  such 
crops  are  not  exempt  under  statutes  exempt- 
li^  personal  prc^erty  unless  specified  thwe- 
la  Such  crops.  If  exempt  must,  In  the 
absence  of  such  spedflcationa,  be  so  under 
the  law  exempting  the  luMneetead.  Hie  rear 
sonlng  In  these  cases  seems  to  us  to  lose 
sight  of  the  spirit  and  purpose  of  the  law 
exempting  homesteads.  The  conflict  In  the 
cases  Is  explained.  In  part  at  least,  by  the 
difTerences  In  the  statutes  at  these  states. 
It  will  be  observed,  however,  that  In  none 
of  them  is  It  held  that  crops,  while  grow- 
ing upon  the  homestead,  are  not  exempt 
2.  To  answer  the  question  certified  we 
must  ascertain  the  letter  and  spirit  of  our 
statute  exempting  homesteads.  It  is  certain- 
ly the  spirit  and  purpose  to  nempt  not  only 
the  homestead,  but  also  the  use  tiiereof, 
for  witbout  the  use  the  exemption  would  be 
valueless.  It  Is  not  simply  as  a  place  of 
shelter— a  place  in  which  to  live— that 
homesteads  are  exempt,  but  also  as  a  means 
of  making  a  Uvlng,  as  Is  shown  by  the  ex- 
emption of  one  half  an  acre  In  town,  40 
acres  In  the  comitry,  and  the  shop  or  build- 
ing, when  situated  on  the  exonpt  premises. 
In  which  the  head  of  the  family  curries  ou 
his  buslnesa  The  use  of  the  homestead,  as 
well  as  the  homestead  itself,  is  unquestion- 
ably exraipt  so  long  as  the  homestead  char- 
acter Is  maintained.  When  the  hcmesteed 
Is  terminated  by  al>andonmCTt  or  otherwise 
the  ex«nptiou  ceases,  but  In  this  case  It  was 
not  terminated.  We  think  it  Is  In  harmony 
with  the  evident  spirit  and  purpose  ot  our 
statute  to  hold  that  the  head  ot  a  family 
owning  a  homestead  has  a.ri^t  to  hold  as 
exempt  not  only  the  h^Knestead  and  its  use, 
but  also  crops  or  money  which  he  may  de- 
rive from  its  use  while  the  property  contin- 
ues to  be  his  homestead.  If  the  homestead 
is  terminated  by  abandonment  or  otherwise 
the  exemptitm  ceased.  To  haiA  that  the 
owner  of  a  hmnestead  can  only  hold  as  ex- 
empt such  proceeds  of  its  use  as  the  Indus- 
try of  himself  or  family  has  produced  would 
be  in  many  cases  to  deny  the  benefits  ot 
such  etxonption  entirely.  Take  the  case  ot 
an  owner  who  cannot,  from  any  cause,  cul- 
tivate the  homestead  garden  or  40  acrea, 
there  is  no  good  reason  why  he  may  not 
rent  them  to  another,  and  hold  the  pro- 
ceeds exempt  for  the  use  ot  his  family. 
This  case  furnishes  another  apt  illustration; 
also  the  case  of  one  having  spare  rwnn  in 
the  homestead,  who  takes  lodgers,  or  one 
who,  having  no  use  for  a  stable  on  the 
homestead  premises,  rents  It  to  another. 
We  are  clearly  of  the  oplnlw  that  proceeds 
derived  frtxn  the  use  of  the  homestead  while 
It  remains  such  are  exempt  to  the  head  of  a 
family.  Whether  property  purctiased  with 
such  proceeds,  not  otherwise  exempt  woqjd 
be  subject  to  execution,  we  do  not  deter- 
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mine.  The  questUm  oertlfled  must  be  an- 
swered In  the  afflrmatlTe,  and  the  jod^ment 
of  the  diBtriet  ooort  is  affirmed. 


DBS  MOINES  SAV.   BANK  T.  COLFAX 
HOTEL  CO..  (CLARK.  Oornlshee.) 
(Soimma  Court  of  Jann.  Ma/  12,  1803.) 
Garxisbmbsi— Pmopibtt  Bubjbot  to— Accmcira 

— JURiaDIOTION  AT  LaW— BtIDIXCI— DlBOBETIO^T 

or  CoDJiT. 

1.  Where  the  trustee  and  the  henefldariea 
nnder  a  deed  of  trust  made  by  defendaat  filed 
DleadiDgs  in  which  they  unite  tn  demanding 
judgmoit  for  plaintiff  for  whatever  amoaat 
may  be  found  due  defendant  from  the  gar- 
niihe^  the  gamidiee  cannot  defend  on  the 
ground  that  he  la  bound  to  pay  hia  debt  to  the 
tnutee. 

2.  Where  the  only  qnestion  inTOlred  In  gar- 
nishment proceedings  is  whether  the  gar- 
Difthee  nubscribed  a  certain  amount  to  the  capi- 
tal stock  of  defendant  compony,  the  court  of 
law  has  jnriadiction  of  the  subject-matter. 

3.  In  garnishment  proceedings,  where  It 
sppenm  that  the  garolBhee  presided  at  a  meet- 
inf!  of  defendant  company's  t>oard,  at  which  a 
report  was  read  showing  the  anionnt  of  the  gar- 
nishee's indebtedness  to  defendant,  which  the 
ganUabev  did  not  deny,  such  report  Is  admis- 
sible as  evidence  against  the  garnishee. 

4.  It  is  within  the  discretion  of  the  trial 
<H>art  to  allow  the  In  trod  action  of  additional  evl- 
deoce  after  the  evidence  In  the  case  has  been 
closed. 

Appeal  from  district  court,  Polk  county; 
C.  P.  Holmes,  Judge. 

The  Issue  tried  in  thla  case  In  the  court  be- 
low was  whether  the  garnishee,  Clark,  was 
Indebted  to  the  defendant,  the  Colfax  Hotel 
Company.  There  was  a  trial  by  jury,  and  a 
verdict  that  Clark  was  so  Indebted  In  the 
fmm  of  $1,365.0&,  and  Interest  From^a  JnAg- 
ment  on  the  verdict,  dark,  the  garnishee, 
appeals 

Cl  O.  Nome  and  0.  H  Nourse,  Cor  appel- 
lant Gnmmbu  ft  Wright,  for  appellee. 

ROTHROCK,  J.  1.  The  caae  has  cnce  be- 
fore been  In  tUs  court  upon  an  appeal  by 
the  plaintiff.  See  19  Iowa,  407,  44  N.  W. 
Rep.  718.  On  the  flrst  trial  It  was  held 
bj  the  district  Qonrt  tttat  no  action  could 
be  maintained  by  the  appellee,  because  the 
Judgment  npon  which  the  garnishment  pro- 
cess was  tiaaed  was  satlsfled.  It  was  held  by 
this  court  that  the  judgment  was  not  satis- 
fied, and  that  "the  plaintiff  was  entitled 
to  a  finding  as  to  the  Indebtedness  of  the 
gamlaheet  •  •  •**  and  the  cause  was  re- 
manded to  the  district  court  for  such  a 
flnfing.  It  la  mmecessaiy  to  set  out  the 
facts  upon  which  that  ruling  was  baaed. 
They  will  be  found  In  the  opinion  on  the 
former  appeal,  and  the  only  question  left 
tar  detmnbiatlon  was  the  amotmt  of  the 
canWiee*s  Indebtedneea,  If  any.  The  gar- 
nishee was  served  with  process  In  August 
1887.  Before  that  date,  and  In  1885.  the 
CoUkz  Hotd  OMupany  executed  a  deed  of 
tnst  to  TbMnas  S.  Wrl^t  upon  all  Its  hotel 
property  and  all  sums  of  money  owing  to  the 


hotel  company.  It  Is  dalihed  by  appdlaat 
that  this  deed  of  trust  operated  as  an  a»- 
rignment  of  any  debt  due  by  him  to  the 
company,  and  that  there  was  therefore  no 
ground  fOT  the  garnishment  A  point  Is  made 
whether  the  trust  deed  was  valid  as  against 
an  attaching  credltw.  la  view  of  the  un- 
disputed facts  ot  the  casck  it  la  not  neces- 
sary to  determine  ttiat  qneatlaL  It  appears 
that  before  the  appelant  made  this  question 
in  the  district  court,  the  trustee  In  the  trust 
deed,  the  hotel  company,  and  the  benefl- 
darles  under  the  trust  deed,  filed  pleadlngt 
In  whldi  tbay  all  united  In  ^  demand  Oiat 
judgment  should  be  rendered  for  the  plain- 
tiff tor  whatever  amount  should  be  found 
due  to  the  hotel  company  from  the  garnishee. 
Under  this  waiver  of  any  right  which  the 
trustee  may  have  had  to  collect  the  debt, 
the  debtOT  Is  in  no  position  to  urge  that  he 
is  bound  to  pay  hla  debt  to  the  tmstee,  w 
to  any  one  oUur  than  the  plslntiff  In  Ola 
action. 

2.  It  la  neoct  niged  fliat  the  garnishee 
should  have  beoi  dlsdiarged.  because  the 
Inveatigatim  Inmdved  an  adjustment  utt  a 
matter  ot  aoooont  between  the  OoUbx  Hotel 
Cfnnpany  and  the  gandahee.  which  could 
not  be  adjudicated  In  an  action  at  law, 
and,  being  of  equitable  Jurisdiction,  the  gar- 
nishee cannot  be  required  to  tigr  the  Issue  In 
a  garnishment  prooeeding.  It  la  not  to  be  de- 
nied that  there  are  cases  when  an  account- 
ing between  parties  may  be  a  subject  of 
equltaUe  Jurladlctkm.  The  facts  tn  this  case, 
however,  show  plainly  that  the  matters  In 
controveray  were  not  such  as  required  Iheir 
determinatlmi  by  a.  court  of  equity.  We  lued 
not  set  out  the  facts.  It  Is  aumgh  to  say 
that,  if  an  action  had  been  brought  against 
the  garnishee  by  the  hoUA  onnpany.  it  could 
not  have  been  maintained  as  a  suit  in  equi- 
ty. It  was  a  plain  matter  of  account.  In  no 
vray  Involved,  and  it  would  have  been  the 
right  of  plaintiff  to  have  demanded  a  trial  by 
Jury.  There  was  but  really  one  controlling 
question  in  fibe  case^  and  that  was  whether 
the  gamiahee  was  a  subscriber  to  the  ca^tal 
stock  of  the  hotel  company  in  the  sum  of 
$3,000.  There  were  no  such  compUoated  trans- 
actions  as  were  held  to  be  proper  subjects  of 
eqt^table  Jurisdiction  In  the  cases  of  Land 
Co.  V.  WalkM*,  60  Iowa,  376;  Burt  v.  Harrah. 
65  Iowa,  644,  22  N.  W.  Rep.  &10. 

8.  It  appears  that  one  Norfolk  was  at  one 
time  employed  to  make  an  Investlgatifm  of 
the  account  between  the  garnishee  and  the 
Colfax  Hotel  Company.  He  made  up  this 
acoount  with  the  assistance  of  one  Staynor. 
who  was  secretary  of  the  hotel  company. 
Norfi^  made  his  retort  to  a  meeting  of  the 
directors  of  the  company,  at  which  the  gar- 
nlahee  was  present,  and  the  garnishee  pre- 
sided at  the  meeting  as  president  of  the 
board.  The  report  of  Norfolk  was  read  at 
the  meeting,  and  it  showed  that  Clark,  the 
garnishee,  was  indebted  to  the  company  In 
the  sum  of  about  92.600L  Complaint  la  mad* 
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because  the  court  allowed  this  report  to  be 
Introduced  In  erldenoe.  The  evldeiuie  shows 
quite  condusiTely  that  the  garnishee  heard 
the  report  read  and  that  he  did  not  deny 
that  he  was  Indebted  to  the  company.  The 
statement  oi  acconnt,  and  CXaife's  resij  there- 
to, was  competent  erldoice,  the  same  as  it 
the  account  had  hem  In  the  form  at  a  con- 
TersatiMi  wltti  dai^  Staynor.  the  secre- 
tary of  the  hotel  company,  was  exA mined  as 
ft  witness,  and  was  asked  this  question:  "As 
fiar  as  yon  know  or  have  been  aNe  to  asoer- 
tsln,  had  Mr.  Clark  paid  any  sums  of  money 
m  aooount  ot  the  Colfiix  Hotel  Gompany, 
other  than  those  that  are  credited  to  him 
In  this  aoeonntr*  The  question  was  ohlected 
to,  the  objection  was  oremiled.  and  the 
garnishee  excepted,  and  the  witness  an- 
swered: "He  has  paid  none  that  I  hare 
been  able  to  ascertain,  aside  from  thos&** 
In  view  of  the  reUttlon  of  the  witness  to 
the  affairs  of  the  company,  we  do  not  think 
that  this  eridence  was  erroneously  admitted. 
The  business  of  the  company  was  presuma- 
bly k^t  In  proper  books,  and  It  was  com- 
pet«it  for  tho  secretary  of  the  company  to 
state  whether  he  paid  any  sums  ot  money,  on 
account  of  the  company  other  than  those 
stated  In  the  account 

4.  There  con  be  no  doubt  that  the  Jury 
was  folly  warranted  In  finding  firom  the  erl- 
dmce  that  Clark  subscribed  for  $3,000  of  the 
capital  Btodc  of  the  company.  The  atodc  was 
not  subscribed  tn  ft  stock  hockt  and  the 
names  of  fb»  stockholders  were-  not  signed 
to  any  written  agreement  to  take  stock.  The 
manner  In  vtdtih  the  contract  to  take  stock 
was  entered  Into  Is  ftally  set  fOrth  ln  the  case 
of  Hotel  Go.  T.  Lyon,  69  Iowa,  683,  29  N.  W. 
Rep.  780,  in  whldi  It  was  held  that  a  parol 
agreement  to  take  stock  in  this  same  corpo- 
ration was  valid.  If  Uie  garnishee  Is  liable 
as  a  BtodEfaold<a',  It  is  under  the  same  facts 
as  under  the  dted  case,  and  there  was  no  er^ 
ror  In  any  part  of  the  charge  to  the  Jury  In 
rdatlon  to  the  garnishee's  liablll^.  Indeed, 
the  Instructions  to  the  jury  appear  to  us  to 
bo  rery  fair  to  I3ie  app^nt 

B.  Further  complaint  is  made  because  the 
appellant  was  not  allowed  to  offer  additional 
evidence  some  three  days  after  the  eridence 
In  the  case  was  dosed.  This  was  a  mattw 
within  the  discretion  of  the  court,  and  tiie 
-record  does  not  disclose  any  abuse  of  dla- 
■cretlon.  The  case  demands  no  further  con- 
idderatlon.  The  Judgm^t  of  the  district 
court  Is  ai&rmed. 


SMITH  et  aL  T.  WATSON  et  aL 
(Supreme  Court  of  Iowa.   Hay  13,  1893.) 
j^ppKAT.  —  DBrBOTiTB  Rboord  —  Rbformatiok  ot 

CO.NTHACT— FORrBlTOBK— WaITBR  OF  DbFBCTS. 

1.  Defects  In  the  record,  which  are  not  racfa 
as  to  prevent  a  full  conHiilvnirioii  of  the  case 
{IB  its  m^ts.  afford  uo  fn-uuiiil  fur  refusing 
a  tr^l  de  novo  In  the  supreme  courL 


2.  A  contract  redted  that  whereas  defend- 
ant S.  bad  conveyed  laud  to  plaiatiffB,  the  deed 
to  be  held  In  escrow  until  the  contract  was 
performed,  "it  was  agreed  between  S.  and 
plaintiSB"  that,  In  coDsideratiou  of  such  coa- 
veyance,  plaintlffa  should  famish  defendant  W. 
a  certain  qnantity  of  dgars,  to  be  Bhipped,  in 
equal  monthly  ibipments,  on  W.'s  order;  one- 
third  of  each  ahipment  cash;  money  to  accom- 
pany order;  firttt  shipment  to  be  made  on  a 
specified  data,  and  others  monthly  thereafter. 
Held,  that  where  S.  had  title  to  the  land  solely 
as  trustee  for  W.,  and  signed  the  contract  only 
to  secure  W.'s  peiformance  of  the  agreement 
to  convey  the  land,  that  portion  of  the  con- 
tract reading,  "it  was  agreed  between  3.  and 
plaintiffs/'  should  be  reformed  by  inserting 
thoein  W.  fw  S.,  as  bdng  a  mutual  mistake. 

3.  Such  contract  further  recited  an  agree- 
ment between  ail  the  parties  thereto  that,  if 
either  ahould  not  perform  hia  or  their  pnrt  of 
the  agreement,  plamtifFs  shonld  pay  W.  $5,000 
liquidated  damageb,  and,  if  W.  should  not  per- 
form his  part,  he  should  forfeit  the  deed,  netd^ 
that  where  the  attorn^  who  drew  the  contract 
testified  posttiTely  that  plaintiffa  were  to  pay 
W.  $5,000  only  In  case  "they"  failed  to  per- 
form the  contract  on  their  part,  and  that  the 
orisinnl  draft  of  the  contract  was  changed  by 
agreement  of  the  parties;  that  by  mistake  he 
failed  to  make  the  contract,  as  changed,  ex- 
press the  intent  of  the  parties,— the  contract 
should  be  reformed  so  aa  to  read,  "if  plaintiffs 
fail  to  perform  their  part  of  the  ntrreement, 
they  shal)  pay  W.  $5,000  liquidated  damages,** 
etc. 

4.  After  the  execution  of  the  contract,  and 
deposit  of  the  deed,  plaintiffa  agreed  to  send 
W.  samples;  the  evidence  as  to  the  time  they 
were  to  be  sent  bdng  in  dispute.  Owing  to 
wet  weather,  they  were  unable  to  send  them 
until  a  few  daya  before  the  date  agreed  on 
for  the  first  shipment.  Hetd  that,  the  a-grpt^ 
meat  to  send  samples  bdn^  unconnected  with 
the  contract,  a  failure  of  plaintiffs  to  fend  them 
when  expected  gave  defendant  no  rifiht  to  de- 
lay sending  in  his  order,  nor  to  demand  a  for- 
feiture on  plaintiffs  sending  in  a  shipment  at 
the  date  specified  in  the  contract,  but  without 
defendant's  order. 

5.  Where  the  deed  deposited  In  escrow  was 
inspected  by  plaintiffs  before  so  deposited,  and 
no  objectioo  made  to  it,  tb^  must  be  deemed 
to  have  waived  the  right  at  Insisting  on  a  war- 
ranty deed,  as  xprovlded  by  contract. 

Appeal  from  district  conr^  Benton  county; 
L.  Q.  Kinne,  Judge. 

Action  In  equity  for  the  reformation  at  an 
agreement  In  writing,  to  recover  damages 
for  an  alleged  breach  thereof,  and  for  other 
relief.  Hie  defendant  S.  H.  Wataon  de- 
mands Judgment  on  a  connter^dolm  for  an 
alleged  breach  of  the  same  agreement. 
There  was  a  hearing  on  the  merits,  and  a 
decree  reforming  the  agreement  In  part,  and 
In  favor  of  Watson  for  damages.  From 
that  ^ecree  13ie  plalntlffli  appealed.  After 
their  appeal  was  perfected,  the  defendants 
appealed  from  so  much  of  the  decree  as 
reformed  the  agreement. 

E.  G.  Preston,  J.  D.  Nichols,  and  O. 
KIchola,  for  appellants.  Cbas.  A.  Clark  and 
Geo.  W.  Bumham,  for  appellees. 

ROBINSON,  G.  J.  1.  Appellees  dalm  that 
this  cause  cannot  be  tried  anew  In  this  court 
for  the  reason  that  some  of  the  documentary 
evidence  Is  not  properly  shown  by  the  ab- 
stracts. Tbie  daim  that  tiie  evidoice  la  not 
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follr  presented  Um  atwtmctai  Is  made  for 
the  flrst  time  at  the  close  of  appellees'  argu- 
ment The  abstract  of  appellants  purports 
to  tie  full  and  complete.  It  was  followed 
1^  two  additional  abstracts,  filed  by  appel- 
lees, each  of  which  set  out  evidence,  and 
neither  of  which  claimed  that  the  evidence 
was  not  full7  presented  by  the  abstract,  and 
additional  abstractB  taken  together.  In  an 
amendment  to  their  abstract,  the  appellants 
allege  that  the  evidence  Is  fully  presented 
by  the  various  abstracts  and  amendments 
filed.  It  Is  said  that,  notwithstanding  the 
f&cts  recited,  the  record  shows  that  some  of 
the  exhibits  are  not  identified*  or  are  not 
before  us.  We  are  satisfied,  however,  that, 
although  there  are  some  formal  defects  in 
the  manner  In  which  some  of  the  exhibits 
are  id^tified  and  presented,  yet  that  such 
defects  are  not  of  such  a  character  as  to  pre- 
vent a  full  consideration  of  the  case  on  its 
merits,  and  therefore  that  they  are  not 
mat^liiL  Defects  in  the  record,  which  can- 
not affect  the  final  resolt,  afford  no  ground 
tar  refusing  a  trial  de  novo  in  this  court 

2.  &k  October,  1889.  the  plaintiffs  were  en- 
gaged in  the  bndness  of  manufacturing  and 
selling  cigars  In  Philadelphia.  The  defend- 
ant Watson  was  engaged  In  the  banking 
horineBB  at  Tlntm,  In  this  state,  and  claimed 
to  own  several  thousands  of  acres  of  pine 
lands  In  the  state  of  Oetnrgla.  the  title  to 
which  waa  vested  In  defendant  G.  J.  Sant- 
ntyer.  After  some  preliminarr  negotiations 
the  parties  named  Signed  an  agreement  in 
writing,  as  fc^ws:  "Whereas,  O.  J.  Sant- 
myer.  in  Benton  county,  state  of  Iowa,  has 
this  day  sold  and  oonv^ed,  by  warranty 
deed,  to  T.  T.  and  R.  E.  Smith,  of  the  city 
of  PhiladeliAla,  In  &e  state  of  Pennsyl- 
vania, eleven  thousand  (11,000)  acres  of  ptaie 
land,  situated  In  Camden  county.  In  the  state 
of  Georgia,  which  said  deed  Is  deposited  with 
Alexander  Runyon,  county  treasurer  of  Ben- 
toa  oounty,  state  of  Iowa,  to  be  held  by  him 
until  the  terms  and  condlttons  of  this  con- 
tract, as  hereinafter  qiedfied,  dull  be  fully 
eiHnpjled  vrith  by  the  said  grantees.  It  Is 
tlwreCore  agreed  by  and  betweoi  the  said  O. 
1.  Bantmyw  and  the  said  T.  T.  and  B.  B. 
Sndth  that  In  OHisldenLtUnt  of  the  convey- 
ance ct  said  lands,  as  above  spedlfied,  the 
said  T.  T.  and  B.  a,  Smitik  are  to  furnish  to 
&  H.  Watson,  t  o.  b.  at  Philadelphia,  cigars 
of  the  brands  hereafter  named,  to  the 
amount.  In  value,  of  fifty-seven  thimsand 
seven  hundred  and  fifty  dollars,  ($57,760.00.) 
Said  cigafs  to  be  shipped,  uixni  the  order  at 
the  nid  S.  H.  Watson,  in  tiigbX  (^  equal 
monttUy  shipments,  or  as  near  In  equal  linp- 
ments  as  can  be  conveniently  don^  the  one- 
Oilrd  of  cadi  sUpment  to  be  cash,  money  to 
accompany  order*  the  first  shipment  to  be 
made  on  or  about  th»  1st  day  of  December. 
1888;  and  then  in  monthly  shipments  until 
Oie  wlude  amount  shall  bxre  been  sblnwd 
as  sltove  epedfled.  Bald  dgars  are  to  be  at 
the  fUlowlng  brandi^  to  wit;  First  brands. 


Captain  Cook  and  Chrysanthemums,  at  forty- 
five  dollars  ($45.00)  per  thousand;  second 
brands,  The  Latest  and  Bjirvest  Moon,  at 
thlrty-sU  dollars  ($36.00)  per  thousand.  It 
Is  further  mutually  agreed,  by  and  between 
each  and  all  of  said  parties,  that.  If  ^ther 
of  said  parties  shall  fail  to  keep  and  perform 
his  or  their  part  of  the  agreement,  said  T. 
T.  and  B.  E.  Smith  shall  foifdt  and  pay  to 
the  said  8.  H.  Watson  the  sum  of  five  thou- 
sand doUars,  ($5,000.00,)  as  liquidated  dam- 
ages; and,  if  said  a  E.  Watsuii  shall  faU  to 
perform  on  bis  part,  he  shall  forfeit  the 
deed,  and  all  rlj^t  thereto.  And  it  is  further 
mutually  agreed  by  and  between  e&di  and 
all  of  said  parties  that,  when  said  S.  H. 
Watson  shall  have  received  the  full  amount 
due  him  under  this  contract  then  he  will 
cause  the  deed  above  mentioned  to  be  deliv- 
ered to  said  grantees  therein  named.  In 
witness  whereof,  we  have  hereunto  sub- 
scribed our  names  in  diq>licate  this  15th  d^ 
of  October,  1889.  [Signed]  C  T.  Santmyer, 
S.  H.  Watson,  and  T.  T.  &  B.  B.  Smith." 

The  plaintiff  dalms  that  in  drawing  the 
agreement  the  name  of  0.  J.  Santmyer  was 
Inserted  by  mistake,  in  the  first  paragraph. 
In  lieu  of  that  of  S.  H.  Watson,  and  that 
the  paragraph  should  read:  "Whovas,  S. 
H.  Watson,  In  Benton  counQr,  state  of  Iowa, 
has  this  day  sold  and  conveyed,  by  war- 
ranty deed,  to  T.  T.  and  B.  B.  Smith,"  etc. 
Also,  that  Santmyer's  name  waa  Inserted 
mistake.  In  lieu  of  that  of  Watson,  in  the 
first  part  of  the  second  paragraph*  which 
should  have  been  made  to  read:  "It  is 
therefore  agreed  by  and  between  the  said 
B.  H.  Watson  and  the  said  T.  T.  and  B,  E. 
Smith,"  etc.  The  phOntiete  further  claim 
that  a  mistake  occurred  In  the  third  para; 
graph,  and  that  the  first  part  of  It  should 
have  been  made  to  read  as  follows:  "That, 
if  T.  T.  and  B.  B.  Smith  shall  fall  to  keep 
and  perform  thdr  part  of  thte  agreement, 
said  T.  T.  and  B.  m  Sndtti  shall  forfdt  and 
pay  to  the  sold  S.  H.  Watson  the  sum  of 
five  thousand  dollais,  (^,000,)  as  liquidated 
damages,"  eta  It  also  didmed  that  the 
mistakes  were  mutual.  The  district  court 
found  that  there  was  a  mutual  mistake  In 
the  last  paragraph,  and  reformed  it  to  read 
as  tbllows:  "It  Is  further  mutually  agreed 
by  and  betweoi  each  and  all  of  said  parties 
that  If  the  said  T.  T.  and  B.  B.  Smith  ahaU 
fail  to  keep  and  perform  tiielr  part  of  this 
agreemmt,  the  said  T.  T.  and  B.  B.  Smith 
shall  forfdt  and  pay  to  said  S.  U.  Watson 
the  sum  of  five  thousand  dollars,  as  liqui- 
dated damagra;  and,  If  the  said  S.  H.  Wat- 
son shall  ftdl  to  perform  on  his  part,  he  shaQ 
fwfdt  the  deed,  and  all  rij^ts  tbereto^" 
TkB  evldenoe  shows,  without  conflict  tiut 
Santmyer  hdd  the  naked  legal  title  to  the 
land,  and  that  he  had  no  part  In  the  nego> 
tiatlons  which  led  to  the  signing  of  the  writ- 
ten agreement  Ue  held*  the  title  for  the 
exclusive  benefit  <tf  Watson,  and  appears 
to  have  signsd  the  sgreeraaat  only  to  seam 
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tfae  performance  of  the  asrreemeDt  on  Wat- 
son's part  for  the  conveyance  of  the  land. 
The  plaintiffs  were  informed  while  the 
negotiations  were  pending  that  the  convey-  - 
ance  of  the  land  wonld  be  made  by  Sant- 
myer,  and  ihe  flnt  paragraph  of  tlie  agree- 
m&it  was  drawn  with  a  full  understanding 
<tf  the  facta,  after  a  preliminary  draft.  In 
wUch  Watson's  naine  had  been  Inserted 
vriiere  SantmyOT'a  now  appears,  had  beat 
read  and  desiruyed.  No  mistake  in  r^;aid 
to  that  paraj;raph  is  shown,  and  the  dls> 
trlct  coort  rightly  refused  to  reform  It.  But 
we  are  of  the  opinion  that  Santmyer's  name 
appears  In  the  first  part  ot  the  second 
paragraph  a  mutual  mlatafce  of  flie  par- 
ties. It  la  true  that  tbey  may  hare  known 
it  waa  there,  but.  If  so,  tbey  were  misled 
by  the  error  bt  the  original  draft  ot  tbe  fixst 
paragraph,  which  had  been  corrected. 
Nothing  in  the  negotiatloDB  had  between 
the  parties  suggests  any  In^t  to  obligate 
Santmyw  further  than  was  necessary  to 
secure  a  conreyance  of  the  land  according 
to  the  agreemoat  of  Watson.  That  a  mis- 
take of  that  kind  may  be  corrected  by  a 
court  vt  equl^  is  well  settled.  See  Lee  t. 
PerdTSl.  (Iowa.)  62  N.  W.  Rep.  543.  and 
auOiorltles  therdn  dted.  We  comdude  that 
the  second  paragraph  should  be  corrected 
by  strlUng  out  the  words,  "the  said  a  J. 
Santmy^,"  and  Inserting  In  Ilea  thereof 
tbe  name^  "S.  H.  Watoon.'*  The  erldenoe 
la  r^ard  to  tbe  third  paragraikh  shows,  be- 
yond question,  that  It  contains  the  mistake 
alleged  by  plalntUCa.  It  Is  true  Watson 
states  the  agre«nent  to  be  that  If  he  tailed 
to  perform  his  agreement  he  ma  to  sur^ 
i-euder  the  deed  to  plaintiffs,  and  receive 
from  than  the  sum  of  95,000,  and  that  if 
they  failed  on  Ihcdr  part  they  were  to  pay 
Itim  the  sum  ta  $6,000.  But  an  agent,  named 
Bates,  who  brouj^t  the  parties  tc^eether, 
and  beard  the  negotiations;  R.  B.  Smith, 
who  acted  for  the  plaintiffs;  and  W.  O.  Oon- 
nell,  the  attorney  who  drew  tbe  agreement,— 
all  testify  positively  that  plaintiffs  were  to 
pay  Watson  96,000  only  in  case  they  fafled 
to  perform  on  their  part.  It  Is  shown  that 
the  agreement,  as  ftrat  drawn,  provided 
for  a  forfeiture  of  95,000  by  plaintUEs  If  th«y 
^ed  to  perform  the  agreement  on  their 
par^  and  for  a  like  forfeiture  by  Watson  In 
case  ot  failure  on  btt  part,  but,  wboi  It  waa 
read  as  thus  drawn.  Watson  objected,  and 
said  he  would  ftofelt  notldiv  but  tiie  land  in 
case  he  failed  to  pwform  the  agreement 
A  change  was  thta  made  in  the  draft,  but  by 
mistake  Mr.  Counell  failed  to  make  the 
agreemoit,  as  i±anged,  express  tiie  intent 
of  the  parties,  and  they  did  not  discover  the 
mistake  at  that  time.  It  is  tme  the  land 
\ma  included  in  the  agreement  at  per 
acre,  but  the  evidence  shows  that  it  was 
not  worth  more  than  from  60  cents  to  91  per 
acre,  and  it  is  doubtful  If  the  title  held  tiy 
Santmyer  waa  of  any  Taloe.  We  conclude 
tlMt  tb»  lliird  pangnwih  ot  the  agreemmt 


should  be  reformed  as  demanded  by  appd- 
lanta. 

8.  The  district  ooort  found  that  plaintifla 
had  violated  their  agreemfoit,  and  decreed 
that  Watson  recover  of  them,  on  account  of 
su<^  vlolatlott,  the  sum  of  95,000,  as  liquidat- 
ed damagea  It  appears  that  after  the  agree- 
ment  was  Signed,  and  the  deed  It  referred  to 
had  bem  deposited  with  Runyon,  Watson 
and  R.  IL  Smith  had  some  conversation  In  re- 
gard to  fnmlsblng  samples  to  Watson  tor 
use  In  selling  the  cigars  which  he  was  to  re- 
ceive. Smith  agreed  to  send  such  samples, 
but  tliere  ts  some  dispute  as  to  the  time 
when  they  shoold  have  been  aeat  Watson 
insists  that  they  should  have  been  sent  be- 
fore or  during  the  first  wedc  ot  tiie  next 
month.  Smith  admits  that  Watson  asked 
him  to  have  tiiem  sent  wltMn  a  week  or 
two,  but  says  he  refused  to  agree  to  do  so,  for 
tbe  reason  that  he  wished  to  snperintoid 
thdlr  preparation,  and  wonld  not  be  home 
for  two  or  three  weeks.  He  arrived  at  home 
about  the  12th  of  November,  but  waa  de- 
layed. In  preparing  the  samples^  by  wet 
weatikw,  and  th^  were  not  sent  until  the 
27tb  of  that  montlL  On  the  6th  day  of  De- 
cember, plaintiffs  Shipped  60,000  dgars  of 
each  of  the  four  brands  spedfled  In  the 
agreement,  amounting,  at  ttie  agreed  price, 
to  $8,100.  The  dgars  were  sent  to  Tlnton, 
oonidgucd  to  plaintiffs,  with  a  sight  draft  on 
Watson  for  one-third  the  contract  price  of 
tiiat  shipment  and  the  samplea.  He  refused 
to  honor  the  draft,  and  on  the  17th  day  of 
December  notified  plalntifllia  that  he  would 
not  do  anything  fartha>  under  the  agree- 
ment He  daims  that  he  was  Induced  not  to 
order  the  first  shipm^t  of  cigars  provided 
tor  In  the  agreemmt  1^  the  promise  of  plain- 
tlffs  to  smd  him  samples  from  vrtilcfli  be 
could  determine  what  proportion  ot  &ub 
brand  to  order;  that,  by  delaying  to  send  tin 
samples,  pUdntlfls  waived  an  order  until  de- 
fendant could  make  the  selections  from  the 
samples  Beat;  that  plaintUb  waived  an  or^ 
der  for  the  flrat  shipmoit  and  made  It  largw 
than  the  agreement  ctmtemiAated,  and  did 
so  to  compel  defendant  to  receive  and  pay 
tor  the  cigars  sooner,  and  more  ra^ly,  tiian 
tlie  agreement  provided;  and  that  tai  conse- 
quence of  these  alleged  violations  of  the 
agreement  he  elected  to  terminate  it  He 
also  dabns  that  by  reason  of  snch  viohitiona 
he  la  entttied  to  recovw  the  forfeiture  of  95,- 
000.  A  careful  ezamlnatimi  of  tiie  evidence 
foils  to  disclose  any  waivw  by  plaintiffs  of 
tiidr  rlfdit  to  insist  upon  an  order  unto  Wat- 
son Should  have  an  opportunity  to  examine 
tile  samples,  and  make  selections  from  them. 
Hie  agreemmt  to  aend  samples  was  Inde- 
pendent of  the  agreement  In  suit  It  appears 
to  bave  been  made  solely  f6r  tiie  benefit  of 
Watson,  and.  if  sustained  by  a  vaUd  consid- 
eration,—a  matter  which  we  do  not  deter- 
mine,—did  not,  in  terms,  and  was  not  Intend- 
ed to.  affect  the  Uablllty  of  elihtT  party  un- 
der the  other  agreemtmt  Watson  said  of  the 
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atfreement  to  send  samples:  "There  was  notb- 
big  said  at  that  time  In  reference  to  the  shlp- 
meiLis.  or  the  deferring  of  the  shipments. 
There  was  nothing  said  about  that  after- 
wards in  conTersation  with  Smith."  The 
Aillare  of  plalntlflb  to  seod  the  samples  when 
expected  gave  Watson  no  right  to  delay 
■ending  In  his  ordw,  and  demand  a  forfei- 
rare. 

On  the  lat  da^  of  Norember,  plaintiffs 
wrote  to  Wats<ni  a  letter  as  follows:  "In  re- 
gard to  jroor  transaction  with  our  Mr.  R.  E. 
Smith  for  dgars,  we  had  some  days  ago 
from  him  a  general  outline  of  the  business, 
bnt  are  not  advised  as  to  the  proportion  of 
each  brand  for  the  first  shipment;  and  as  be 
Is  absent,  and  not  expected  home  for  some 
days,  we  write  to  ask  yon  If  one-half  of  each 
grade  will  be  suitaUe.  We  are  preparing  the 
first  shipment  on  that  basis,  as  our  experi- 
ence teaches  us  that  to  be  the  most  desira- 
ble, and  we  wish  to  give  yon  the  goods  In 
such  proportions  of  each  grade  as  will  be  to 
your  best  advantage.  Please  advise  us  if  we 
are  correct,  and  oblige,  yours,  truly,  T.  T. 
Smith  &  Bro."  Watson  knew  that  plalntUta 
were  entitled  to  an  order  for  shipment  on 
or  about  the  let  day  of  December,  and,  if  he 
wished  to  delay  it  until  the  samples  were 
received,  ordinary  business  usage  and  good 
faith  demanded  of  hira  a  prompt  answer  to 
that  letter,  bnt  he  failed  to  answw,  at  ac- 
knowledge It  in  any  manner. 

On  the  27th  day  of  November,  plaintiffs 
□otiaed  Watson  of  the  shipment  of  the  sarn- 
ies by  a  letter,  of  wliich  the  following  Is  a 
copy:  "By  express  to-day  we  forward  to 
yonr  above  address  the  following  tray  1/40 
samites:  Capt.  Cook,  350;  Chrysanthemum, 
350;  Latest,  350;  Hairest  Moon,  200^—1,200 
cigars,  which  we  will  bill  next  week,  with 
the  first  shipment  on  your  order,  as  per  agree- 
ment Owing  to  the  extreme  wet  weather, 
we  have  been  ddayed  somewhat  in  our  cal- 
culatioos.  Unless  we  have  instructions  from 
you  to  the  contrary  by  return  mail,  we  shall 
proceed  with  the  second  shlpm«it  as  with 
this,  L  e.  equal  quantities  of  each  of  yoor 
brands." 

On  the  6th  day  of  December,  plaintiffs  no- 
tifled  Watson  of  the  shipment  made  the  day 
before  bj  a  letter,  of  which  the  following  is 
a  copy:  "Inclosed,  we  hand  you  two  bills,— 
one  for  shlpm^t  of  lot  by  ex.  Not.  27th, 
and  the  other  for  20  cases  (200  M.)  dgars 
forwarded  P.  B.  R.  yesterday,  as  per  bl. 
idg.  attached  to  draft  at  sight  for  f2.717.10, 
being  H  cash,  consideration  of  both  ship- 
ments, as  i>er  inclosed,  and  according  to 
terms  of  contract,  which  we  hope  you  will 
find  entirely  satisfactory.  We  wish  the  goods 
to  land  in  good  condition,  and  without  de- 
lays In  transit  We  are  proceeding  with 
dears  for  your  second  shipment  which  will 
be  about  Jannntr  Ist  next  and  which  will 
be  Id  equal  quantities  of  each  of  your  four 
brands,  same  as  slilpnient  flret  maile,  unless 
we  are  advised  bj  niam  mall  of  any  change 


you  may  desire  In  the  proportions  of  said 
brands.  Goods  consigned  Smith  Bros." 

Those  letters  were  adcnowledged  by  Wat- 
son in  a  letter  written  on  the  10th  day  of 
December,  of  which  tlie  following  Is  a 
copy:  "Yotu«  of  the  27th  and  Deo.  6th 
reed,  and  noted.  The  samples  did  not  come 
according  to  agreement  They  were  to  have 
been  here  the  last  of  October  or  November 
1st,  while  they  did  not  get  here  until  a  few 
days  ago.  We  expected  the  samples  to  have 
been  sent  prcMnptly,  In  order  to  give  time 
for  their  disposition,— at  least,  a  part  ot 
them.  No  sale  could  be  made  unless  we 
had  the  samples  from  which  to  selL  A 
provlsltm  of  our  agreement  was  that  they 
were  to  be  shipped  upon  the  order  of  the 
writer.  No  such  order  has  been  gtv^ 
This  provision  was  made  In  order  to  give 
time  and  opportimity  to  sell  them,— at  least 
a  portion  of  th^n.  We  do  not  wish  any 
shipment  made  until,  say,  January  10th. 
This  will  give  us  the  time  lost  wiille  walt> 
Ing  for  the  samples.  Yours,  &c.,  S.  H.  Wat- 
son. P.  S.  While  writing,  your  draJt  for 
some  $2,700  has  been  presented,  which  I  or- 
dered returned,  and  for  the  reason  above 
stated.  Had  we  been  furnished  the  samples 
as  per  agreement,  we  would  have  had  ship- 
ment made  direct  from  there.  In  all  prob- 
ability." It  will  be  noticed  that  no  objection 
Is  mode  In  this  letter  to  the  amotmt  of  the 
sliipmeut  On  December  14th  plaintiffs  noti- 
fied Watson  that  they  considered  his  re- 
fusal to  receive  the  goods  as  a  direct  viola- 
tion of  the  agreement,  and  tliat  they  would 
make  a  second  shipment  at  the  time  provided 
in  the  agreement 

On  the  17th  d&j  of  December,  Watson 
wrote  to  plaintiffs  a  letter  as  follows:  "In 
reply  to  yours  of  the  14th  Inst,  I  would 
say  that  your  failure  to  furnish  samples  of 
the  cigars  at  the  time  agreed  upon  has  seri- 
ously embarrassed  us  in  the  matter  of  han- 
dling BO  large  an  Invoice  of  cigars  as  you  say 
you  have  shipped,  and  the  contract  provides 
that  they  were  to  be  shipped  upon  my  order. 
I  gave  no  order  for  the  shipment  of  cigars, 
hence  cannot  receive  the  dgars  tmder  the 
contract,  and  you  need  make  no  further 
calculations  or  arrangements  on  your  port 
to  ship  same.  I  have,  however,  this  propo- 
sition to  make  In  settiement  of  this  matter: 
I  will  receive  the  invoice  of  dgars  you  have 
shipped,  and  direct  Alex.  Bunyon.  coimty 
treasurer,  who  holds  the  deed  to  the  land, 
to  deliver  same  to  you.  This  adjustment 
Is  to  be  In  full  settiement  of  all  matters 
between  us.  In  case  you  refuse  this  offer, 
I  decline  to  have  anything  furtiier  to  do 
vrith  the  contract,  and  will  not  receive  the 
dgars  already  sliipped  by  you,  as  the  same 
were  not  made  upon  my  order."  No  claim 
was  made  in  tliis  letter  that  there  had  been 
a  waiver  of  any  of  the  provisions  of  the 
agreement  nor  that  the  slilpmcnt  is  Inrgw 
than  was  authorized;  but  the  refusal  of  Wat- 
son to  proueed  further  Is  based  upon  11m 
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failure  of  plalnttits  to  furnish  the  B&mples 
«t  the  time  he  clalicis  thej  should  hare  been 
furnished,  and  upon  the  fact  that  he  had  not 
given  an  order  as  provided  by  the  agree- 
ment Neither  of  the  reasons  assigned  was 
miffl(dcnt  to  relieve  him  from  his  obllgatlosi 
to  carry  out  the  agreement  on  his  part. 
Plaintiffs  had  the  right  to  make  a  shipment 
on  or  about  the  1st  day  of  December,  and 
their  letter  of  November  1st  notified  Wat- 
son that  the  shipment  was  b^g  prepared, 
and,  if  tt  was  not  satisfactory  as  proposed, 
he  should  have  made  his  wishes  known  at 
once.  Had  he  answered  the  letter  of  No- 
vember 27th  promptly,  he  could  have  pre- 
vented the  shipment  of  December  5th;  but 
he  did  nothing  to  prevent  It,  and  cannot 
now  be  permitted  to  take  advantage  of  his 
failure  to  make  the  order.  Moreover,  the  ship- 
ment made  was  not  excessive,  In  the  absence 
Off  timely  objection.  The  dgars  were  to  be 
sent  in  eight  equal  monthly  shipments,  "or 
aa  nearly  in  equal  shipments  as  can  be 
done."  It  was  explained  to  Watson,  when 
the  agreement  was  made,  that  it  would  be 
difficult  to  moke  the  shipments  equal,  for  the 
reason  that  the  cigars  were  shipped  In  cases 
oonlalnlng  10,000  each,  and  that  it  was  diffi- 
cult to  secure  mm  to  woric  during  the  holi- 
days, and,  therefore,  that  the  first  shipment 
might  be  larger  than  the  others.  The  sam- 
ples were  to  be  sent  as  soon  as  they 
were  prepared,  without  reference  to  the 
first  regular  shipment,  and  the  portion  of 
'  the  price  of  that  shipment  to  be  paid  In 
money  was  but  little  more  than  (300  In  ex- 
cess of  what  It  would  have  been  had  ^e 
shipment  been  exactly  one-eighth  of  the 
entire  amount  If  Watson  objected  to  the 
amoimt  of  the  shipment  and  draft,  he  should 
have  made  his  objection  known  as  soon  as 
he  was  advised  of  the  amount  and  thus 
have  ^ven  plaintiffs  an  opportunity  to  cor- 
rect Iho  error,  if  one  had  been  made.  The 
agreement  provided  that  the  dgars  should 
be  delivered  free  on  the  cars  In  Philadelphia, 
on  the  order  of  Watson  accompanied  by  the 
money  required  for  the  cash  payment.  The 
plaintiffs  deviated  from  that  provision,  ap- 
parently, for  the  convenience  and  benefit  of 
Watson.  Whether  It  was  In  fact  for  his 
benefit  Is  Immaterial,  as  the  deviation  would 
not  excuse  the  nonperformance  on  his  part 
The  plaintiffs  entered  upon  the  discharge 
of  their  part  of  the  agreement  In  good 
faith,  and  mannfactured  nearly  300,000 
cigars  under  It  before  they  were  stopped  by 
Watson,  They  were  at  all  times  able,  ready, 
snd  willing  to  perform  their  midertaking, 
and  were  only  prevented  from  doing  so  by 
bis  refusal  to  accept  the  cigars.  On  the 
20th  day  of  December  they  offered  to  give 
him  the  time  asked  in  his  letter  of  De- 
cember 10th.— that  Is,  nntU  January  10. 1890, 
—in  which  to  comply  with  his  agreement,  but 
the  offer  was  not  accepted.  If  he  recovers 
In  this  action  it  must  be  by  reason  of  his 
own  wrong,  and  to  petmlt  that  would  be 


most  inequitable.  It  la  true  the  claim  Is 
made  in  argument  that  the  agreement  re- 
quired plfUntlffs  to  deliver  cigars  of  the 
value  of  $57,750;  that  the  evidence  shows 
that  the  value  of  all  tiiose  specified  in  the 
agreement  was  but  $20,000;  and,  therefore, 
that  plaintiff^  hare  not  performed  their  ob- 
ligations under  this  agreraioit  No  claim  of 
nonperformance  on  that  ground  Is  made  in 
the  pleadings.  The  defense  as  to  the  amount 
of  cigars  furnished  in  the  first  shipment  is 
that  It  was  too  large,  and  no  claim  has  at 
any  time  been  made,  excepting  in  argument 
that  the  shipment  was  too  small.  But  the 
claim  would  not  hare  been  well  founded, 
had  it  been  pleaded.  The  value  of  the  cigars 
of  the  different  brands  was  fixed  In  the 
agreement  after  an  Inspection  of  samples 
shovrn  to  Watson  by  B.  E.  Smith,  and,  as  so 
fixed,  is  controlling.  We  omadude  that  de- 
fendants have  forfeited  the  deed  to  the- 
land,  whl<^  was  placed  In  the  hands  of  Run- 
yon,  and  that  It  should  be  delivered  to  plain- 
tiffs. 

4.  The  agreement  provided  for  the  d^v- 
ery  of  a  warranty  deed.  The  one  delivered 
does  not  contain  general  oov«iants  of  war- 
ranty, but  warrants  only  against  the  acts 
of  Saatmyer.  The  plaintiffs  ask  that  Wat- 
son be  required  to  execute  and  deliver  to 
plaintiffs  such  a  deed  as  the  agreement  re- 
quires. The  evidence  shows  that  the  deed, 
as  deposited  with  Runyon,  was  Inspected  by 
R  E.  Smith  before  It  was  so  deposited,  and 
that  he  then  made  no  objection  to  it,  but 
accepted  tt  We  think  his  conduct  should 
be  given  the  effect  of  a  waiver  of  the  right 
of  plaintiffs  to  insist  upon  n  warranty  deed. 

What  we  have  said  disposes  of  all  ma- 
terial questions  In  this  case.  A  decree  wfU 
bo  entered  in  this  court  In  harmony  with 
the  conclusions  announced.  Bo  much  of  the 
decree  of  the  district  court  as  is  Involved  in 
the  appeal  of  defendant  Is  affirmed,  and  so 
much  of  It  as  Is  involved  la  the  appeal  of 
plalntll&  Is  Terened. 

KINNE,  S.,  took  no  part  In  Qie  deouAon  off 
Uils  cause. 


BOBB  T.  DOtTGLASS  et  sL 
(Supreme  Court  of  Iowa.   May  15,  1898.) 

CaNCBIXaTIOV  of  MORTnAOS. 

Certain  joint  owners  sold  their  land,  aad 
took  back  s  mortgage  for  the  price.  As 
the  owners  were  then  InBolveDt,  the  land  was 
subjected  to  the  paymentB  of  their  joint  debts, 
and  it  was  agreed  by  the  parties  thereto  that 
the  mortgage  debt  should  be  canceled,  and  the 
contract  of  sale  rescinded.  The  purchaser  aub- 
seguently  tiought  the  land  onder  the  decree  of 
Me.  EeU,  that  there  was  no  fbondatioB  for 
an  action  by  the  admltfistrator  of  one  of  the 
joint  owners  on  the  original  mortgage. 

Appeal  from  iMstrlct  coart,  Monroe  county; 
E  L.  Burton,  Judg& 

Action  in  equity  to  foreclose  a  mortgage 
upon  certain  real  eatata  There  wu  a  de- 
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cree  for  the  defendasti,  and  plalntlfl  ap> 
peola. 

Henry  I2.  Daahldl' and  W.  A.  Nicbol,  for 
appelant  T.  B.  Fen7,  for  appellees. 

ROTHROGK,  J.  1.  Hie  mortgage  In  qnes- 
was  executed  by  the  defendant  Douglass  to 
Aaron  Hicks  and  WUllam  Hicks  to  secure 
the  poTchase  money  of  certain  land.  It  ap- 
pears tliat  eaid  WUllam  Hicks  and  Aaron 
Hidu  were  owner*  In  common  of  said  real 
estate,  each  haying  title  to  one  undivided 
half  tbereof.  On  tibe  17th  day  of  February. 
1883,  they  conveyed  said  land  to  the  defend- 
ant Donglan  for  the  earn  of  $38,500.  The 
sale  was  wholly  on  credit,  and  a  mort- 
gage for  the  whole  amount  of  the  purcdiaae 
money  was  given  by  Douglass,  payable  In 
annual  inataUm^ts.  At  the  time  this 
transaction  took  place,  Aaron  and  WUMnm 
Hicks  were  Insolvent.  They  were  Indebted 
to  various  creditors  in  large  amounts,  and 
the  sale  of  the  land  to  Douglass  left  them 
widiout  property  or  money  to  pay  their 
debts.  These  debts  were  Ji^t  oUlgatlona. 
Soon  after  the  c(Hiveyanoe  of  the  land  s<Hne 
of  the  creditors  commenced  actions  np- 
00  their  demands,  and  afterwards  filed 
ereditora'  bUla  to  anbjeot  the  land  to  the 
payment  of  ttieir  daims,  which  resulted 
hi  decrees  ta  favor  of  the  credlton,  and  the 
land  was  acdd,  and  the  proceeds  were  ap- 
plied In  the  payment  of  the  debts.  The 
«edltora  wexB  qnite  munerons,  and  the 
record  dlsdosee  that  tiiere  were  many  re- 
deoipticais  by  creditors  from  each  other,  so 
Oiat  the  tnunactlms  in  the  matter  of  re- 
dempttons  are  quite  oompUcated.  It  la  not 
necessary  to  set  out  or  explain  these  re- 
demptions. It  is  aoffldent  to  say  that  all 
of  the  said  real  estate  was  appropriated  to 
the  dalma  of  the  oreditois.  There  is  no 
question  made  as  to  the  validity  of  the 
decrees  declaring  the  sale  of  the  land  to  the 
defendant  to  be  In  frand  of  the  creditors. 
The  fact  that  the  sale  of  the  land  was 
whotty  on  credit,  and  fliat  the  debtors  had 
no  other  prcverty  or  numey  with  whiiA 
to  pay  th^  debts,  together  with  ottier 
oonslderatlons  not  necessary  to  name,  leaves 
DO  room  for  controversy  on  that  question. 
Aaron  Hicks  died  within  a  year  after  the 
conveyance  was  msde^  and  the  defeaidant 
Douglass  was  appointed  and  qualified  as  ad- 
ministrator of  his  estate,  and  he  continued 
to  set  In  that  capacity  nntU  S^braary,  ISOO, 
what  he  was  removed  by  order  ot  court, 
and  tlie  plafaitlff  Robb  was  appointed 
admtnistxator  of  said  estate^  I>urlng  the 
time  defendant  Douglass  was  acting  as  ad- 
ministrator he  reported  to  the  court  that 
the  said  estate  was  wifliout  assets  of  any 
kind  with  whidi  to  debts.  It  is  conced- 
ed that  the  mortgage  upon  the  land,  and  the 


notes  secured  thereby,  were  destroyed  by 
reason  of  an  agreement  to  that  effect,  made- 
between  the  moi'tgngor  and  the  mortgagees. 
We  have  said  that  this  is  an  action  by  the 
plaintiff,  as  administrator  of  Aaron  Hicks, 
to  foreclose  the  mortgage.  William  Hick:«, 
the  joint  mortgagee,  does  not  Join  In  tlio 
suit.  He  is  made  a  defendant,  and  lie 
joins  with  Douglass  In  the  claim  that  the 
mortgage  was  destroyed  by  agreement  maile- 
by  all  the  parties  thereto,  and  that  liy 
reason  of  the  decrees  and  rales  of  the  land 
in  satl^aotlon  of  the  claims  of  the  credit- 
ors the  oonalderatiion  for  the  mortgage  his 
wholly  failed. 

The  plaintiff  claims  that  there  are  a  larne 
number  of  creditors*  claims  which  are  uit- 
satisfied,  and  he  seeks  to  foreclose  the  mort- 
gage to  pay  these  debts.  These  credltorw 
did  not  seek  to  subject  the  land  to  the  pay- 
ment of  their  claims  by  petition  In  equity, 
or  by  redemptions,  or  In  any  other  manner. 
It  should  not  be  a  matter  of  dispute  that 
when  it  was  discovered  that  the  conveyance 
was  subject  to  the  debts  it  was  agreed  by 
all  the  parties  thereto  tiiat  the  mortgage 
debt  should  be  canceled.  It  was  in  pursu- 
ance of  this  agreement  that  It  was  de- 
stroyed. The  plaintiff  filed  a  motion  to 
suppress  a  depotitlon  of  Douglass  In  which 
he  testified  that  Aaron  Hicks  ]<^ned  in 
said  agreement  The  ground  of  the  motion 
was  that  it  wss  a  personal  transaction  be- 
tween  Hlcka  and  Dongtass,  and  was  not 
oompetent  evidence,  under  seotim  3039  of 
the  Oode.  It  may  be  Itaa  motttm  is  welt 
taken,  bat  it  is  not  necessary  to  dedde  the- 
question,  because,  if  the  motion  Should  bo 
sustained,  there  Is  other  evidence  in  tiie  case 
which  establishes  the  same  focts.  As  we 
have  said,  the  whole  €t  the  real  estate  iik 
controvercqr  was  sold  on  the  decrees  in 
favor  of  the  creditors,  and  the  proceeds  of 
the  sales  were  applied  In  payment  of  the- 
debts  of  Aaron  Hicks  and  WUllam  Hicks. 

2.  It  liaving  been  found  that  the  cou- 
tract  of  sale  was  rescinded  by  the  mutua> 
acts  of  the  parties,  and  that  the  mortgage 
was  surrendered  and  destroyed,  the  consid- 
eration therefor  wholly  failed,  and  there  is 
no  ground,  legal  or  equitable,  upon  which  to- 
found  an  action  against  the  d^ndant, 
based  <m  the  original  transaction.  It  is  truo 
that  tiie  defoidant  Douglass  became  the 
purchaser  of  the  land  under  the  decrees, 
and  now  claims  to  own  the  same.  So  far 
as  appears  from  the  record,  Douglass  had 
the  undoubted  right  to  purchase  the  land. 
As  the  mortgage  was  lawfully  canceled,  and- 
the  oonslderatton  bad  thereby  failed,  he  had 
the  same  il^t  to  become  an  owner  of  the 
land  undex  tfie  decrees  that  he  would  have- 
had  if  the  mortgage  had  never  been  made. 
The  case  demanda  no  further  consideration.- 

The  decree  of  the  district  court  is  affirmed. 
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HOCESTEDLER  et  al.  t.  DUBUQUE  A  8. 
a  BT.  CO.  et  al. 
(Sapreme  Court  of  Iowa.  May  18,  1803.) 
FiBss  Bet  bt  Locouotites— Evidknces. 

1.  In  an  action  against  a  railroad  compaojr 
for  damages  fire  caused  br  sparks  from  a 
locomotive,  it  appeared  that  the  fire  was  set 
OQtside  the  right  of  way,  while  a  strong  wind 
was  blowing,  and  while  the  locomotive  was 
working  at  its  full  capactt;  to  get  a  train 
over  a  grade.  Hdd,  that  a  TMdict  for  pUtntlS 
was  iasti&ed.  since  the  jury  could  eitE«r  find 
that  the  locomotive  was  defective,  or  that  it 
was  neKligently  operated. 

2.  It  was  proper  to  charge  that,  in  dft- 
termining  defendant's  negligence,  the  jury 
■hoDld  consider  the  condition  of  the  locomotive 
at  the  time  of  the  fire  "and  other  times,  in  so 
far  as  established  by  the  evidence,"  where  there 
was  evidence  that  it  waa  in  perfect  condition 
tar  some  time  before  and  after  the  fire. 

Appeal  from  district  court,  Lyon  county; 
Scott  M.  Ladd,  Judge. 

The  plaintiffs  brought  separate  actions 
against  the  defendants  to  recover  damages 
for  negligently  setting  out  a  fire  while 
operating  a  railroad  train,  by  which  certain 
property  of  the  plaintiffs  was  destroyed. 
The  actions  were  consolidated,  and  were 
thus  tried  to  a  jury.  There  was  a  verdict 
and  Judgmrats  for  plaintilh.  DefeodantB 
appeal. 

John  F.  Duncombe  and  J.  M.  Parsons,  for 
appellants.  H.  G.  McMillan,  for  appellees 

ROTHROOE,  J.  1.  There  Is  no  real  con- 
troversy as  to  the  fact  that  a  flre  wns  set 
out  by  sparks  which  escaped  from  one 
of  the  defendants*  engines  while  drawing 
a  freight  train  over  the  road.  The  question 
for  the  jury  to  determine  was  whether  the 
defendants  by  the  evidence  In  the  case 
established  the  t&ct  that  they  were  free 
from  negligence.  It  is  confidently  claim- 
ed by  counsel  for  the  defendants  that  the 
evidence  In  rebuttal  of  the  presumption  of 
negligence  Is  so  conclusive  as  that  the  court 
should  have  set  aMde  the  verdict  as  with- 
out support  In  the  evidence.  It  has  been 
determined  by  this  court  that  It  is  for  the 
Jury  to  weigh  the  presumption  of  negligence 
in  the  balance  against  the  evidence  rebut- 
ting the  presumption,  and  determine  the 
case  as  they  may  think  It  should  be  deter- 
mined. Babcock  v.  Railway  Co.,  62  Iowa, 
5»3,  13  N.  W.  Rep.  740,  and  17  N.  W.  Rep. 
909;  Id.,  72  Iowa,  197,  28  N.  W.  Rep.  644, 
and  33  N.  W.  Rop.  628.  There  is  evidence 
in  the  case  that  the  flre  was  set  out  about 
75  feet  from  the  railroad  track,  and  out- 
side the  right  of  way.  There  waa  a  strong 
wind  blowing,  and  the  train  was  made  up 
of  so  many  cars  that  It  required  the  full 
capacity  of  the  engine  to  draw  It  over  the 
grades.  The  fire  was  set  out  just  over  the 
summit  of  a  heavy  grade,  and  when  the 
engine  was  expending  all  Its  power.  It 
further  appears  that  when  an  engine  Is 
working  at  its  full  capacity  It  Is  liable  to 
■et  out  fires.  In  view  of  all  the  evidence, 


we  think  the  jury  was  authorized  in  finding 
that  the  engine  was  either  defective,  or  that 
there  waa  negligence  In  thtf  manner  in 
which  it  was  operated. 

2.  It  is  claimed  that  the  verdict  should 
be  set  a^de  because  of  alleged  misconduct 
of  plaintiffs'  counsel  In  certain  language 
used  in  bis  address  to  the  jury.  We  do  not 
regard  the  remarks  as  bo  objectionable  as 
to  require  a  reversal  of  the  cose.  We  need 
not  set  out  the  alleged  objectionable  lan- 
guage. It  nowhere  appears  in  the  record,  ex- 
cept in  the  motion  for  a  new  trial.  It  Is 
not  embraced  In  the  bill  of  exceptions. 

3.  An  exception  was  taken  to  one  of  the 
paragraphs  of  the  charge  to  the  jury,  be- 
cause the  jury  was  therein  directed  that  h> 
determining  whether  defendants  were  nes- 
llgeut  it  was  proper  to  take  into  considera- 
tion the  condition  of  the  oiglne  at  the  time 
of  the  fire  "and  other  times.  In  so  far  mm 
eatablisbed  by  the  evidence."  It  Is  claimed 
that  this  was  erroneous,  because  the  Inquiry 
should  have  been  limited  to  the  time  when 
the  fire  was  set  out  But  evidence  was 
introduced  by  the  defendants  to  the  effect 
that  for  some  time  before  and  after  the 
fire  the  engine  was  in  perfect  order.  It  was 
proper  for  the  jury  to  condder  this  evidence 
as  bearing  upon  the  condition  of  the  engine 
at  the  time  the  fire  was  set  out  The  jndf* 
ment  of  the  district  court  Is  affirmed. 


PARISH  V.  WILLIAMS. 
(Supreme  Court  of  Iowa.  May  13,  18^) 

NeuMOBNOB — QUEBTIOS  FOK  Jt'RT. 

In  an  action  against  a  blacksmith  for 
personal  injuries  caused  by  a  "spawl"  from 
defendant's  hammer  striking  plaintiff's  eye, 
where  it  is  alleged  that  defendant  was  negli- 
gent in  working  at  an  anvil  (^qiwsite  bis  shop 
door,  and  six  feet  avray  from  the  ridewalK, 
It  Is  error  to  direct  a  verdict  (or  defendant, 
where  there  is  evidence,  by  experienced  black- 
smiths, ttiat  spawls  frequently  fly  from  their 
hamm«*8,  and  sometimes  go  a  long  distance, 
and  inflict  serious  woonds,  and  that  tiuf  ean- 
not  control  thdr  dh-eetlon. 

Appeal  from  district  court,  Gutlirie  coun- 
ty; J.  H.  Henderson,  Judge. 

Defendant  is  the  owner  of  a  blacksmith 
shop  in  the  town  of  Stuart,  in  Outbrie  coun- 
ty. The  shop  is  located  dose  to  the  side- 
walk, on  the  south  side  of  Nassau  street 
An  anvil  used  by  the  defendant  stands  six 
feet  from  the  sidewalk  In  the  shop,  with 
the  horn  of  the  anvU  towards  the  door. 
The  door  leading  from  the  sidewalk  into  the 
shop  is  about  bIx  feet  wide,  and  the  anvQ 
<3tauds  nearly  opposite  to  tiie  west  Ride  of 
the  door.  On  the  13th  day  of  August,  1890, 
the  defendant  was  worldng  at  the  anvil,  with 
the  door  of  the  shop  open.  The  plaintiff, 
who  appears  by  his  next  friend,  was  passing 
along  the  walk,  and  when  oppodte  to  the 
door  of  the  shop  he  was  struck  In  the  ey« 
by  a  spawl  from  the  defendant's  hammer, 
because  of  which,  after  much  suffering,  and 
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«oiHldembl»  tmtment  to  preserve  It,  tho 
•«Te  was  remoTed.  Tbla  aotloii  la  for  result- 
tQg  damaipe,  nnder  a  ^ea  of  negligence.  The 
-answer  is  a  deniaL  At  the  close  of  plain- 
tUTs  testimony  the  oonrt,  <m  motion  of  the 
•defendant,  directed  a  Twdlct  In  Us  fovor, 
and  from  a  Jodgmsnt  thereon  the  plaintiff 
apitealed. 

X  A.  IfcGan  and  Saylea  &  HInkson,  for 
aiq>eUant.  Sew  &  Ne^  for  appellee. 

,  ORAJIGEB,  J.  Tida  ease,  on  appeal,  pre- 
sents but  the  single  proposition  of  the  cor- 
rectness of  the  court's  action  In  refusing 
to  submit  the  case  to  the  jury.  To  our 
EaindB,  the  court  erred  in  sustaining  the  mo- 
tion. Quite  a  number  of  witnesses  were 
called  the  plalntlfT,  and  examined  with 
reference  to  spawls  from  hammers,  and  dan- 
ger because  (Xt  them.  In  view  of  the  location 
of  the  anvlL  A  spawl  Is  a  scale  or  piece 
from  the  face  of  a  hammer  breaking  off 
when  a  Mow  la  giren,  and  It  sometimes  goes 
a  bNig  distance,  and  with  considerable  force. 
We  cannot  well  present  our  conctuslons 
wltbofnt  quoting  somewhat  from  the  evi- 
•denoe:  Mr.  Warrington,  a  blackunlth  of 
oTer  SO  years*  experience,  testified;  "Spawls 
dy  from  hammers,  and  it  Is  a  very  frequent 
thing.  Sometimes  I  have  had  spawls  fly, 
and  the  Uttle  pieces  stick  In  my  arm.  Some- 
times I  have  had  quite  a  flesh  cut  I  knew 
3f  one  piece  flying  In  a  man's  eye,  and  put- 
log his  eye  out.  Tb»  way  these  spawls 
break  off  the  hammer,-4t  is  done  on  the  an- 
tU  edge;  the  hammer  touching  the  edge  of 
the  anvil  when  the  hammer  la  bit  too  bard. 
It  win  break  off  Tery  oftoi  when  it  strikes 
the  anvil,  and  the  small  pieces  will  fly,  and 
of  coarse  it  goes  in  all  directions.  We  have 
no  power  over  them.  It  just  depends  on 
which  way  they  happen  to  strike.  I  have 
a  window  now  brokw  from  the  effects  of 
one,  in  my  shop.  Sometimes  they  go  the 
whole  length  of  the  shop  with  pretty  good 
force.  I  have  known  them  to  go  with  force 
eoffo^  to  go  Into  the  celling.  Spawls  are 
apt  to  fly  out  of  doors,  or  any  way.  It  de- 
pends a  great  deal  with  what  force  we  are 
using  the  hammer.  It  is  a  common  occur- 
renoe  for  spawls  to  fly  from  the  hammers 
with  which  we  are  working.  In  my  opin- 
ion an  anvU  that  close  [six  feet]  to  the  side- 
walk would  be  dangerous.  It  la  more  dan- 
gerous to  work  with  that  hammer  upon  an 
anvil  close  to  the  ^ewalk,  when  people  are 
passing,  than  It  would  be  at  the  other  exki 
of  the  shop."  Mr.  Young,  of  30  years*  ex- 
perience as  a  blacksmith,  testified:  "While 
yon  are  engaged  pounding  metals,  It  Is  noth- 
ing unusual  for  spawls  to  fly  from  the  ham- 
mer. There  would  be  danger  of  people  be- 
ing struck  by  spawls  flying  from  the  use  of 
an  anvO  located  within  six  feet  of  the  side- 
walk, on  a  traveled  street  running  past  the 
open  door  of  the  shop.  The  closer  the  anvil 
Is  to  th«  tmveling  pabUc  and  ddewalk,  the 


greater  the  danger  would  be  with  reference 
to  persons  passing  by  on  the  sidewalk.** 
Afr.  Poling,  a  blacksmith  of  about  24  years* 
experience,  teatlfled:  "Spawls  will  fly  fifty 
feet.  If  they  are  struck  In  the  rigtit  shap& 
It  depends  upon  the  blow,  ^ey  might  go 
swift  enough  to  penetrate  or  lodge  them- 
Belves  in  wood.  There  was  a  man  working 
in  my  shop  that  struck  the  anvil  so  that  a 
piece  went  through  my  leather  apron  and 
pants,  and  lodged  In  my  leg.  I  have  had 
scales  fly  In  my  eyes,  and  bum  them.  It 
has  not  been  more  than  two  weeks  since 
my  wife  came  into  the  shop, —she  must  have 
been  twenty  feet  away,— and  I  was  taking 
a  heat  out,  and  a  scale  flew,  and  struck  her 
In  the  comer  of  the  ^e  and  burned  it 
Spawls  fly  swifter  than  scales.  •  ♦  ♦  It 
would  be  a  great  deal  less  dangerotis  with 
the  side  of  the  anvil  facing  south,  and  the 
bora  to  the  east,  with  the  hdper  to  the 
south,  and  the  blacksmith  with  his  back  to 
the  door,  than  it  would  be  with  an  anvil 
placed  as  this  one  la  said  to  have  been." 
Mr.  Ely,  with  more  than  30  years*  experi- 
ence as  a  blacksmith,  testified:  "Fersmis 
passing  by  a  bladcsmlth  shop  located  imme- 
diately up  close  to  the  sidewalk,  where  the 
anvil  is  placed  within  five  or  ^  feet  of  Hie 
open  door,  abutting  on  the  sidewalk,  some- 
times might  get  burned  from  flying  spawls 
from  hammers  In  working  on  the  anvil.  There 
Is  danger  to  persons  passing  on  the  side- 
walk, with  the  anvil  so  located.  The  dan- 
ger would  be  greater  with  the  anvil  located 
close  to  the  door  than  If  located  In  the  rear 
of  the  shop,  or  further  back.  *  *  *  It  is 
generally  uuderstood  and  believed  among 
blacksmiths  that  spawls  flying  from  the 
hammers,  and  sparks  and  pieces  of  steel 
flying  from  the  anvil,  sometimes  cause  In- 
juria to  persons  standing  or  passing  by. 
The  nearer  the  sidewalk  yon  locate  the  an- 
vil, the  hotter  the  pieces." 

There  Is  always  a  delicacy,  If  not  dai^er, 
In  discussing  the  effect  of  evidence,  by  an 
appellate  court,  where  a  new  trial  is  to 
follow.  We  must,  however,  say  that  if, 
upon  a  question  of  nej^lgent  location  of  the 
anvil  as  to  passers-by,  under  the  evidence 
we  have  quoted,  the  Jury  had  fotmd  for  the 
plalnOff,  the  finding  would  have  had  ample 
support  We  should  th^  look  further  to  the 
record,  to  see  If,  because  of  other  facts  or 
evidence,  a  different  rule  should  apply. 

Appellee  has  quoted  evidence  upon  which 
he  relies  for  that  purpose,  which  is  short, 
and  we  give  it  in  the  order  of  its  presentsr 
tlon  in  argument  William  Warrington, 
(^awls:)  "We  have  no  power  over  them." 
"I  think  the  question  of  being  five  feet  from 
the  door  has  nothing  to  do  with  it"  "I  don  t 
protectfrom  the  side.**  "Hammers  that  have 
not  been  tempered  for  12  years,  get  soft,  and 
then  they  break,  but  they  are  not  so  liable 
to  break."  T.  B.  Toung:  "Been  a  black- 
smith 30  years.  I  have  no  knowledue  when 
they  will  fly.  *  *  *  Cannot  say  that  ever 
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saw  a  Bpawl  fly  from  a  banamer  and  strike 
the  shop.  In  the  ordinary  line  of  tnislnesa, 
I  would  not  think  there  was  any  particular 
danger  In  hammering  over  an  anvil  six  feet 
from  the  sidewalk,  on  a  common  wagon 
tire,  getting  ready  to  weld  It.  Question.  Do 
you  say  there  la  no  partlcnlar  danger  In 
scarfing  with  It  six  feet  away,  or  five  feet? 
Answer.  Not  in  the  usual  way."  "There  is 
more  danger  with  the  helper's  side  of  the 
anrll  turned  towards  the  street  If  the 
anvil  set  bock  with  the  face  towards  the 
street,  it  would  be  more  dangerous  than  It 
would  be  with  the  horn  towards  the  street 
The  anrll  with  the  horn  pointing  towards  the 
street  and  the  helper's  side  towards  the  east 
Is  less  dangerous  than  If  he  was  further  away, 
with  the  helper's  side  towarda  the  sidewalk. 
It  Is  not  as  dangerous  with  the  horn  towards 
the  street  as  it  Is  wich  the  horn  the  other 
way."  T.  Poling:  "Spawls  do  not  fre- 
quently fly  from  hammer,  in  common  use,  ex- 
cept from  some  hammer  that  would  be  too 
hard."  Oross-examinatlon:  "I  would  not 
think  the  anvil  dangerous.  If  I  were  work- 
Ing  there.  As  a  gC'ueral  tiling,  a  hammer 
that  has  been  used  four  or  five  years  la  liable 
to  be  soft,  and  the  spawls  would  not  be  as 
likely  to  fiy  when  you  strike  the  anvil,  as  if 
It  were  tempered  every  year.  •  •  •  I 
would  think,  if  this  anvil  weri>  placed  the 
other  way,  •  •  •  It  would  be  more 
dangerous  than  It  Is  with  the  horn  facing 
the  street"  -  S.  J.  Ely:  "Been  blacksmlth- 
hig  82  years.  It  Is  more  careful  to  place 
the  anvU  wltli  the  horn  towards  the  door 
than  to  place  U  around  the  other  way.  Most 
all  the  spawls  go  avay  from  the  man.  I 
consider  that  a  oareful  way  of  placing  an 
anyfL**  Witness  Puling:  *'I  would  not  think 
the  anvil  dangerous  if  I  were  working 
there."  Witness  Young:  "In  the  ordinary 
Une  of  business,  I  would  not  thhik  there 
was  any  particular  danger  In  hammering  over 
an  anvU  riz  feet  from  the  sidewalk."  Wit- 
ness Ely:  "I  would  consider  that  a  oareful 
way  of  placing  an  anvU." 

There  is  nothing,  to  our  minds,  In  these 
additional  quotations  from  the  evidence,  to 
diange  the  rule.  The  most  that  can,  con- 
ristently,  be  claimed  for  them,  Is  that  th^ 
create  doubts  as  to  a  condudon  at  tact 
Their  principal  effect  %  not  as  to  danger 
because  of  location  of  the  anvi]  too  near  the 
ridewolk  with  the  open  door,  but  as  to  the 
eomparatlTe  dang«-  €t  placing  tiie  anrll 
with  the  horn.  Instead  of  the  face,  towards 
the  door;  that  Is,  th^  deal  «lth  the  ques- 
tion as  to  which  la  the  most  dangerous.  Ad- 
mltttug  that  the  placing  of  the  horn  of  the 
anvfl.  Instead  of  the  dde,  towards  the  door, 
would  be  safer,  and  the  point  Is  by  no  means 
oonduaive  cX  the  case.  An  equally  If  not 
more  important  couEdderatlon  Is  as  to  the 
locat]«Hi  ot  the  anvil  with  reft-renoe  to  the 
door  and  sidewalk.  That  danger  la  to  be 
apprehended  from  scales  and  ((pawls  is  not 
onl7  manifest  from  the  fhcts  of  this  case, 


but  from  evidence  of  other  Instances  of  In- 
jury, and  the  manner  and  rapidity  of  their 
ttlght  In  this  case  this  plalntltt,  in  passing- 
along  the  sidewalk.  Is  struck  by  a  spawl  wliu- 
sucli  force  us  to  penetrate  the  lid  of  the  eye, 
the  injury  resulting  in  its  dkstmctioD.  If 
we  are  to  sustain  the  action  of  the  court,  the- 
effect  of  our  holding  will  be  to  say  that  the- 
anvil  may  be  kept  there,  as  a  matter  of  law. 
:md  that  passers-by  are  to  take  the  chances 
iigalnst  other  like  occurraices.  We  are  not 
aware  of  any  case  where  such  a  rule  has 
b(>en  sustained.  We  nodce  a  single  cose, 
dted  by  appellee,  to  Indicate  the  line  of 
authorities  relied  upon  to  sustain  the  mllne. 
of  the  court  It  is  that  of  Losee  v.  Buchan- 
an, 51  N.  Y.  470.  By  the  explosion  of  a 
boiler  the  pieces  were  thrown  onto  the 
premises,  and  into  the  bulldlngB  of  plaintiff. 
Plaintiff  claimed  a  right  of  recovery,  even- 
without  negligence,  cn  the  ground  that  the- 
cuBtiug  of  the  pieces  onto  his  pi^emlses  was- 
in  the  nature  of  a  trespass,  and  tliat  a 
right  of  recovery  shotild  be  the  same  as  in 
case  of  wrongful  entry.  The  court  reftised. 
to  sanction  such  a  lule,  and  rightly  so,  hold- 
ing that  negligence  must  be  shown,  to  justify 
a  recovery.  The  court  used  this  language: 
"We  must  have  factories,  machinery,  dams,, 
canals,  and  railroads.  They  are  demanded 
by  the  manifold  wants  of  mankind,  and  lay 
at  the  basiB  of  our  civilization.  If  I  have- 
uny  oC  tht«e  upon  my  lands,  and  they  are 
not  a  nuisance,  and  are  not  so  managed  as  to- 
liecome  such,  I  am  not  responsible  for  any 
damages  they  accidentally  and  unavoidably 
do  my  neighbor.  *  *  *  I  hold  my  prop- 
erty subject  to  tlie  risk  that  it  may  be  un- 
avoidably and  accidentally  Injnred  those- 
who  live  near  me;  and  as  I  move  about  upon. 
the  public  highways,  and  in  all  places  where- 
other  persons  may  lawfully  be,  I  take  the- 
risk  of  being  acddcntally  Injmed  in  my 
person  by  them  without  fiinlt  on  thdr  part" 
It  Is  further  said  In  the  opinion:  "I  bare- 
so  far  foimd  no  authorities  and  no  prin- 
dples  which  tslrly  sustain  the  broad  daims- 
made  by  plaintiff,  [stated  supra,]  that  the- 
d^endants  are  liable  In  this  action,  without 
fault  or  n^^llgeuce  on  thehr  part  to  whldi. 
the  explosion  of  the  boiler  could  be  attrib- 
uted.** The  gravamen  of  the  complaint  in 
this  case  Is  negligence,  and  there  Is  no  at- 
temiit  at  a  recovery  upon  any  other  ground. 
It  Is  said  in  argument— with  a  view,  evident- 
ly', to  bring  It  vAtbSn  that  case— that  tiiere- 
Is  no  dabn  that  the  bladnmlth  shop  Is  a 
nuisance.  Not  perhaps.  In  spedfic  terms^ 
hut  the  averments,  If  true,  making  the  man- 
ner of  its  operation  dangerous  to  the  publio- 
safety,  render  it  a  nuisance,  and  the  distinc- 
tion betwem  the  cases  Is  to  be  maintained 
throughout  We  hold  It  to  be  purdy  a  ques- 
tion of  ft  right  of  reoovexy  on  the  gnrand  of 
negiigenc^  and  we  are  dearly  of  the- 
oplniffii  that  the  state  of  the  evidence  Is  mdi 
that  the  case  should  hare  been  silbmitted  to> 
the  jwry.  The  Judgment  ia  rerersed. 
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HINELfi  T/ AVERT. 

(Snpreme  Gout  of  Iowa.   May  13,  18^) 

"Watbi*  Coorsb— What  Constituteb— CuASoa  hi 
Course  of  axKEAM— Evihexce. 

1.  In  ao  acttoD  to  enjoiQ  tbe  direrslon  of 
the  water  of  a  stream.  It  uipeared  that  tt 
came  from  sprinEs,  one  of  wnlch  troB  on  de- 
fendant'* land;  that  for  many  years  it  flowed 
across  the  road  running  between  defendant's 
and  plaintiff's  lend,  and  over  the  latter  into 
m  riTw;  and  tliatt  if  there  was  'ever  any  change 
In  iu  coarse,  it  was  so  gradual  that  the  fact 
eoald  not  be  easily  shown.  Held,  that  the 
course  of  the  water  was  over  plaintiff's  prem- 
ises, though  it  may  bare  been  changed  by 
deposits  from  adjacent  hills. 

2.  It  appeared  that  the  water  from  the 
QHings  ran  for  a  few  rods  In  a  ravine  to  low 
land,  where  tbe  stream  widened;  that  where 
ft  left  defendant's  land  It  passed  through  a 
culvert  across  a  road,  and  then  on  plainrifTs 
land,  where  a  pond  was  formed  in  part  there- 
by; that  below  the  pond  it  was  in  some  places 
■evM«l  rods  In  width,  and  at  other  places 
quite  narrow,  and  ran  into  a  small  branch; 
and  that  at  all  times  it  had  the  character- 
istics of  a  flowing  stream  with  a  visible  cui^ 
rent.  Heid,  that  this  constituted  a  water  course 
which  defendant  had  no  right  to  divert. 

Appeal  from  district  court,  Van  Buren 
county;  Charles  D.  Lcggett,  Judge. 

Action  to  enjoin  the  obstruction  or  dlver- 
Biou  of  a  stream  of  water.  Decree  for  plain- 
tiff, and  tl^  dtifendant  appealed. 

fSlaen  &  Brown  and  Work  A  Blake,  for  a^- 
pdlant.  'WberE7  &  Walkw,  for  appdleei 

OBANGER,  J.  The  plaintiff  and  defend- 
ant are  owners  of  adjacent  fiinna,  tbat  (tf 
tbe  plaintiff  being  directly  west  of  ttie  de- 
faidanfa.  On  tbe  dlTidlnff  line,  for  a  part  of 
tbe  distance.  Is  what  Is  known  at  the  "B»- 
tarta  Road."  NorHi  nf  the  lands  owned  by 
the  parties  is  land  belonging  to  one  Stoop. 
On  the  land  of  tbe  defendant  are  two  sinlnga, 
from  each  of  wUch  Is  a  flowing  stream.  On 
tbe  land  of  Stoop,  directly  north  of  defends 
ant'a  land,  Is  a  Hke  spring,  the  stream  from 
wbldh  runs  soath,  and  unites  with  those 
from  the  siiring  on  d^Mdant's  land,  and  Out 
stream  thus  formed  runs  through  the  bam 
lot  of  defendant  to  the  Batavla  road  on  the 
Une  between  the  parties.  It  Is  tbe  conrse  ttf 
flite  Btream,  from  this  point,  over  wbldt  the 
contention  in  the  case  Is.  The  plaintiff's 
fuin  consist  of  208  acres;  the  68  acres  bdng 
ritnated  Just  across  the  BataTla  road  at  tbe 
pcdnt  where  the  stream  readies  tt  ATer^ 
ments  of  the  petition  show:  "That  frmn  time 
immemorial  a  natural  water  conrse  or  stream 
4rf  water,  sappUed  in  part  a  never-falUng 
ainlng,  baa  flowed  In  a  natural  and  w^-de- 
fined  channd  from  the  premises  of  defend- 
ant, In  a  westeriy  direction,  orer  and  across 
the  afbresald  08  acres  of  plaintiff's  land,  and 
from  thmca  finding  Its  way  Into  the  Des 
Uolnea  rlro',  Ihua  fbmlshlng.  where  It 
flowed  orer  plaintiff's  pranises,  a  perpetual 
and  boontifal  su|q^  of  HtIuk  wator  for 
plBtattiff*s  stock  kept  In  said  pavtore,  and  be- 
ing tbe  only  natural  and  continual  supply  of 


water  above  ground  available  for  stock  there> 
In,  and  without  which  tbe  value  of  such 
premises  and  pastore  would  be  greatly  and 
Irreparably  impaired."  It  Is  also  avnred 
that  plalntltTs  land  was  used  as  a  stock 
farm,  on  which  Is  kept  from  one  to  two  hun- 
dred head  of  cattle  and  horses,  depending 
for  wat^  on  the  aforesaid  stream.  It  la  fur^ 
ther  averred  tbat  within  the  last  few  years 
the  defendant  has,  by  differoit  methods,  di- 
verted the  stream  from  Its  natural  channd, 
so  as  to  deprive  plolntlfl  of  .  Its  legltlmat* 
use.  The  answer  la,  in  its  legal  effect,  a  d»- 
niaL  It  contains  other  aTorments,  but,  In 
view  ot  the  positions  taken  In  argument,  onr 
statemmt  of  It  Is  soffldent  Appellant  pre> 
eents  the  questions  for  our  consideration  as 
fbllows:  "(t>  Does  tbe  water  from  the  spring 
ftwm  a  stream  with  a  wdl-deflned  course^ 
confined  by  banks,  so  that  the  defendant  did 
not  bava  any  right  to  divert  It,  even  If  its 
course  was  over  and  across  the  plaintiff's 
premises?  (2)  Was  the  conrse  of  the  watw 
over  and  across  the  plaintiff's  inemlseB  as 
dalmed  Xty  him,  or  wholly  on  tbe  defendant's 
premises?"  We  wHI  adopt  the  Inverse  ordw 
in  considering  the  proposittons,  the  latter  be- 
ing exduslvely  one  of  facts. 

1.  Aa  bearing  aa  ttils  question,  mudi  testi- 
mony has  bee:i  takoi,  and  among  the  wit- 
nesses are  those  who  have  resided  In  the 
nd^bortwod  of  the  stream  for  00  years  ot 
more,  and  were  among  the  first  settters  of 
the  state.  Uuch  of  the  testUnony  Is  directed 
to  tbe  flow  of  the  water  trova  the  spring  on- 
to defmdant's  fttrm  at  that  eariy  period; 
the  spring  on  Stoop's  place  not  then  bdng  in 
ezlatoioe.  By  the  aid  of  surveys  and  exca- 
vations it  is  mad*  to  ai^war  tiiat  quite  a  mar 
terial  change  baa  been  made  In  the  natural 
curvature  of  the  earth  because  of  deports 
and  on  account  of  the  wash  -from  the  adja- 
cent hills,  and  It  la  a  matter  <rf  consldsraUe 
doubt,  at  least,  tt  the  natural  course  of  these 
waters  has  not  heea,  to  some  eztoit,  dianged 
tilieret^.  But,  howevw  this  may  be.  and  tf 
It  be  conceded  that  originally  these  waters 
naturally  fiowed  along  on  the  west  side  of 
the  Batavla  road,  and  across  the  land  of  the 
d^endont  to  the  river,  It  Is  a  well-estab- 
lished fact  that  for  many  years,  and  as  a  re- 
sult of  natural  canoes,  they  have  fiowed 
across  the  road,  onto  and  over  the  land  of 
the  plaintiff.  Tills  fact  has  existed  for  so 
long  a  time,  and.  If  the  change  in  the  course 
of  the  waters  ever  came.  It  was  so  gradual 
and  80  remote  from  the  present,  that  the  fact 
is  not  easily  traceable  ttom  Its  history  aa  dls- 
dosed  1^  the  evidence.  From  tiie  history  of 
tbSa  ease  we  are  ted  to  b^eve  tbat  the  ques- 
tion  of  the  flow  of  this  water  being  other- 
wlae  than  as  It  naturally  would  be  at  the 
present  time  was  not  thought  of  or  rdled  up- 
on as  a  significant  fact  in  the  case  until  near 
the  eondnslon  of  the  trial  of  the  case  in  the 
dtfltrict  court.  This  would  not,  of  course, 
lessoi  the  Importance  of  the  fact.  If  true,  but 
it  has  a  vatoe  In  finding  the  fact  whm  It  Is 
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one  ot  doubt  We  are  of  the  opinion  that  the 
flow  of  the  water  was  across  the  land  of  the 
plaintiff,  so  as  to  Justify  the  action,  If  the 
other  proposition  Is  resolved  In  the  plaintiff's 
favor. 

2.  It  may  be  well  to  restate  the  proposi- 
tion In  this  connection:  "Does  the  water 
from  the  sprii^;  form  a  stream  with  a  well- 
defined  course,  confined  to  banks,  so  that 
the  defendant  did  not  have  the  right  to 
divert  it,  even  If  its  course  was  over  and 
across  his  premises?"  The  proportion  pre- 
sents two  inquiries:  First,  the  particular 
facts  as  to  the  character  of  the  stream,  and, 
second,  their  legal  effect  upon  the  rights  of 
the  parties.  The  water  from  these  springs 
runs  a  little  more  than  a  mile  to  the  Des 
Moines  river.  It  starts  and  runs  for  a  few 
rods  In  what  may  be  colled  a  ravine,  when 
tt  reaches  low,  level  land,  and  the  stream 
widens.  Further  on,  because  of  the  con- 
struction of  the  public  highway.  It  Is  brought 
Into  such  a  compass  as  to  pass  through  a 
culvert,  and  then  onto  plaintiff's  land,  on 
which  Is  formed,  in  part,  at  least,  by  this 
water,  a  pond.  Beyond  this  pond  the  water 
flows,  not  in  a  channel  with  banks,  but 
along  a  depression  In  the  earth,  and  over 
the  grass  or  sod.  It  seems  to  be  Irregular 
In  width,  owing  to  the  character  of  the 
ground,— at  some  places  quite  narrow,  and 
at  others  several  rods  In  width.  It  has  had, 
however,  at  all  times  the  characteristics  of 
a  flowing  stream.— it  may  be  sold,  a  current 
that  is  visible  and  distinctly  traceable.  Be> 
fore  reaching  the  river,  the  water  comes 
again  into  a  diannet  or  small  branch  called 
"Crooked  Creek,"  and  thence  Into  the 
river.  The  legal  contention  arises  over  the 
definltlMi  of  a  "stream  or  water  course," 
so  as  to  come  within  the  rule  whereby  one 
riparian  owner  cannot  divert  It  from  its 
natural  course  to  the  damage  of  another 
such  owner.  The  doubts  as  to  the  defini- 
tion are  Induced  by  the  language  of  the 
adjudicated  casefl.  Appellant's  theory  Is 
that,  to  constitute  such  a  water  course, 
there  "must  be  a  distinct  chann^  or  bed 
of  a  stream  with  well-defined  banks  cut 
through  the  turf  and  into  the  soil  by  the 
flowing  of  the  water,  presenting  on  a  casual 
glance  to  every  eye  unmistakable  evidence 
of  frequ^t  action  of  running  water,  and 
not  a  mere  depression;  and  such  a  flow  must 
be  necessary  to  prevent  the  flooding  of  a 
considerable  tract  of  land."  Definitions 
somewhat  similar  have  been  many  times 
given.  Kerr's  Injunctions  In  Kqulty  (page 
251)  uses  this  language:  "As  dLstlngutshed 
from  water  of  a  casual  and  temporary 
diaracter,  a  water  course  Is  a  flow  of  water 
nstuilly  flowing  in  a  certain  direction,  and 
by  a  regular  channel,  having  a  bed,  banks, 
and  ddes,  and  possessing  that  unity  of 
diaracter  by  which  the  flow  on  one  man's 
land  can  be  identified  with  that  on  the  land 
of  his  nei^bor."  If  we  now  look  to  the 
abjudicated  cases  to  see  the  application  of 


the  general  rule  to  the  facts  of  particular 
cases,  we  may  be  fdded  to  a  proper  appli- 
cation of  the  law  to  the  case  in  hand. 

Appellant  cites  us  to  Gtbbs  v.  WlUlama, 
25  Kan.  214,  as  a  very  concludve  case,  and 
it  would  appear  that  his  definition,  as  we 
have  quoted  It,  is  taken  therefrom.  Hie 
case  deals  with  surface  water,  and  alma  to 
indicate  the  distinction  between  a  water 
course  and  surface  water  from  rains  and 
melting  snows  collected  into  streams  in 
ravines  and  depreaslons  causing  a  tempo- 
rary flow,  but  not  of  a  character  to  be 
known  as  a  water  course.  To  this  end  the 
opinion  employs  language  that,  if  literally 
applied,  and  given  application  to  cases  In- 
volving the  flowage  of  water  from  springs 
and  other  streams,  would  override  many 
well-considered  cases,  and  operate  as  a 
denial  of  what  has  long  been  considered 
established  rights  of  riparian  owners  of 
land.  The  particular  language,  "with  well- 
defined  banliB  cut  through  the  turf  into  the 
soil  by  the  flowage  of  the  water,"  is  mainly 
relied  upon  in  this  case.  Reading  that  case 
with  care,  and  In  connection  with  Palmer 
T.  WaddeU,  22  Kan.  352,  It  will  be  seen  that 
both  cases  deal  with  the  exceptional  ques- 
tion of  when  surface  water  caused  by  rain- 
falls constitutes  a  water  course  so  as  to 
take  tt  out  of  the  general  rule  as  to  sur- 
face water,  and  bring  It  within  the  rule 
as  to  vrater  courses.  In  such  a  connectloa 
the  language  is  apt,  and  its  correctness 
would  not  be  doubted.  Bloodgood  v.  Ayers. 
108  N.  T.  400,*  Is  another  case  cited  by  ap- 
pellant, but  the  facts  are  vrldely  different 
from  this  case.  That  was  a  case  of  perco- 
lating water.  There  was  no  flowing  stream 
from  the  eprlng,  and  the  case  was  de- 
termined upon  an  uncertainty  as  to  facts, 
and  not  upon  the  rule  of  appellant's  con> 
tention.  Barkley  v.  Wilcox,  86  N.  T.  140. 
is  another  case  of  surface  water,  and  ttie 
court  deflnes  a  "natural  water  course"  as 
"a  natural  stream  flowing  in  a  deflned  bed 
or  dmnnel,  with  banks  and  sides,  having 
permanent  sources  of  supply."  This  defini- 
tion closely  approximates  the  facts  of  this 
case.  Some  parts  of  the  way  the  stream  in 
question  has  no  banks,  and.  In  a  literal 
sense,  there  may  be  no  channel  In  pLices. 
but  in  the  ordinary  acceptance  of  the  term 
there  was  a  channeL  The  case  of  Hoyt  v. 
City  of  Hudson,  27  Wis.  656,  contains  a 
definition  not  met.  In  a  literal  sense,  by  the 
facts  of  this  case,  but  the  language  there 
used  Is  as  to  surface  water  from  rains  and 
melting  snow. 

We  now  notice  a  few  cases  more  closely 
allied  to  the  facts  of  this  case.  In  Pyle  v. 
Richards.  (Neb.)  22  N.  W.  Rep.  370,  It  Is 
said:  "When  water  has  a  definite  source,  as 
a  spring,  and  takes  a  definite  channel,  it 
Is  a  water  course."  The  case  quotes  from 
Shields  V.  Amdt,  4  N.  J.  Bq.  234.  as  fol- 
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lows:  "There  must  be  water  as  well  as 
l:iud.  and  It  must  be  a  Btream  usually 
flowing  in  a  particular  direction.  It  need 
not  flow  continually,  aa  many  streams  in 
this  country  are,  at  times,  dry."  In  Gould  on 
Waters  It  la  said:  "Surface  water  may  be 
nid  to  form  a  water  course  at  the  point 
where  it  begins  to  form  a  wcU-deflned 
channel  with  bed,  banks  or  sides,  and  cur- 
rent." See  sectioD  2tI3.  It  ia  in  such  a 
connection  that  much  of  the  language  re 
lied  upon  by  appellant  Is  used.  T^e  case 
of  Uacomber  t.  Godfrey,  108  Mass.  219,  Is 
a  cojte  in  Its  material  facts  parallel  to  tills. 
It  was  a  brook  running  from  the  land  of 
defendant  to  that  of  the  plaintirf.  It  was  a 
well-defined  stream  for  a  part  of  the  way 
on  defendant's  land.  Before  reaching  thp 
plalntifTs  land  the  water  spread  out  over 
the  surface  of  the  ground  a  few  rods  In 
width,  and  so  ran  upon  and  across  tne  piain- 
tiff's  land,  which  was  a  level  meadow,  cover- 
ing it  sevenil  rods  In  width  and  Irrigating 
it  and  In  this  sliape  passed  on  to  the  land 
of  others.  From  the  point  where  the  water 
spread  out  on  the  defendant's  land  to  a 
point  beyond  the  pl^tlCT's  land  there  was 
DO  "defined  channel."  A  short  distance  be- 
yond the  plaintiff's  land  the  water  again 
formed  a  small  brook,  and  ran  to  the  river. 
In  that  case  it  was  said:  "If  the  whole  of 
the  stream  had  sunk  into  the  defendant's 
soil,  and  no  water  remained  to  pass  to  the 
plamtifTs  land  except  under  the  surface, 
it  would  have  ceased  to  be  a  water  course, 
and  the  plaintiffs  would  hare  had  no  right  to 
iL"  It  was  held  to  be  a  water  course  with 
wefi-deflned  bed  and  banks,  with  Its  tisual 
course  In  a  channel.  The  rule  of  the  case 
Is  a  salutary  one.  Tliis  case  Is  not  different 
in  prineiple.  In  this  case  the  water  was 
q>read  out  over  a  longer  line,  but  it  was 
Dot  lost  In  the  earth,  nor  was  the  Identity 
of  the  stream  lost  A  case  closely  La  point 
SDstalnlng  the  rule  is  Giilett  v.  Johnson,  30 
Conn.  180.  Our  conclusion  Is  that  the 
stream  In  question  Is  sueli  a  one  that  the 
plaintiff  bas  the  right  to  Its  enjoyment  and 
that  because  of  ita  diversion  the  pl.nintlff's 
action  was,  by  the  district  court,  properly 
mstalned.  We  are  not  aware  of  any  ad- 
judicated case  agiilnst  this  conclusion  when 
properly  considered.  The  district  court  by 
its  decree,  gave  to  each  party  one-half  of 
the  water  in  the  stream,  and  of  that  defend- 
aat  should  not  comphiln. 
The  Judgment  la  affirmed. 


STATE  T.  DB  BORD. 
(Saimme  Coart  of  Iowa.   May  15,  1S93.) 
Ukand  Juuy— Moob  of  Ukawino. 

On  a  motion  to  qaash  an  Indictmoit 
bvesase  of  irregularity  in  drawing  the  jury 
r^turoiDS  the  same,  it  appeared  that  the  ballots, 
writtm  by  the  auditor,  containing  the  names 
f>f  jaron,  were  placed  in  a  box;  that  the  sheriff 
w«ald  draw  a  name  from  the  box,  and  he  or 


the  auditor  would  state  from  what  towndiip 
the  person  drawn  was,  and  If  one  had  already 
been  drawn  from  that  township  the  ballot 
would  be  laid  aside;  if  not,  the  name  would 
be  written  by  the  auditor  in  the  Jury  book, 
and  by  the  clerk  Id  the  venire.  The  clerk  tes- 
tified that  the  auditor  or  sheriff  looked  at  the 
poll  book  showing  the  township  from  which  the 
several  naiue^  were  drawn.  Hild,  tliat  the 
drawing  was  a  Bubatautial  compliance  with 
Code,  8  2-10,  providing  that  the  auditor  shall 
write  out  the  names  on  the  jury  lint,  which 
have  not  been  previously  drawn  as  jurors  dur- 
ing the  year,  on  separate  ballots,  and  the  clerk 
of  the  district  court  and  the  sheriff,  "having 
compart^  eaid  ballots  with  the  lint,  and  cor- 
rected them,  if  necesdary,  shall  place  the  bal- 
lota  iu  a  box  provided  for  that  purpose." 

Appeal  from  distrct  court  tJnlon  connty; 
H.  M.  Towner,  Judge. 

The  defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  nuisance;  and,  his  mo- 
tion for  a  new  trial  being  overruled.  Judg- 
ment was  entered  against  him,  from  which 
he  appeals. 

B.  H.  Hanna,  for  appellant  John  T. 
Stone,  Atty.  Gen.,  and  F.  O.  Winter,  Go. 
Atty.,  for  the  State. 

GIVEN,  J.  1.  The  defendant  moved  to  set 
a^de  the  indictment  "for  the  reason  that  the 
grand  Jury  presenting  or  returning  said  in- 
dictment against  the  defendant  Thomas  De 
Bord,  were  not  selected,  drawn,  summoned, 
and  sworn  as  pr^ribed  by  law."  A  number 
of  particulars  are  specified  wherelu  it  Is 
claimed  the  grand  Jury  was  not  selected  as 
required  by  law.  The  only  irregularity  urged 
by  argument  is  that  the  clerk  and  sheriff  did 
not  compare  the  ballots  written  out  by  the 
auditor  with  the  lists  returned  by  the  Judges 
of  election,  as  required  by  section  240  of  the 
Code.  Said  section  Is  aa  follows:  "At  least 
twenty  days  previous  to  the  first  day  of  any 
term  at  which  a  Jury  is  to  be  selected,  the 
auditor,  or  his  deputy,  must  write  out  the 
names  on  the  lists  aforesaid,  which  have  not 
been  prerlousty  drawn  as  Jurors  during  the 
year,  on  separate  ballots;  and  the  clerk  of 
the  district  court  or  his  deputy,  and  sheriff,  or 
his  deputy,  ha viug  compared  said  ballots  with 
the  list  and  corrected  the  same,  If  necessary, 
shall  place  the  ballots  in  a  box  provided  for 
that  purpose."  The  clerk  was  the  only  wit- 
ness examined  as  to  the  manner  in  which  the 
grand  Jury  was  selected.  His  statements  are 
somewhat  confused  and  conflicting,  and  ludi- 
cate  a  want  of  clearness  of  recollection.  His 
statements,  however,  warrant  the  conclusion 
that  the  selection  was  made  as  follows; 
That  the  ballots  written  out  by  the  auditor 
were  placed  in  a  box;  that  the  sheriff  would 
draw  a  name  from  the  box,  and  the  sheriff 
or  auditor  would  state  from  what  township 
the  person  drawn  was,  and  If  one  had  al- 
ready been  drawn  from  that  township  the 
ballot  was  laid  aside.  When  not  laid  aside, 
the  name  was  written  by  the  auditor  Id  the 
July  book,  and  by  the  clerk  in  the  venire. 
The  clerk  states  that  he  did  not  have  the  poll 
books  beside  him,  or  make  any  comparison 
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therewith;  that  the  auditor  or  sheriff  looked 
at  the  book  showing  the  township  from 
which  the  seTeral  names  w«*e  drawn. 

The  presumption  Is,  In  the  absence  of 
prooA  that  each  of  these  oCBcers  performed 
the  duty  required  of  him.  Dutell  t.  State,  4 
O.  Greene,  125.  Said  section  240  required  the 
auditor  to  write  out  the  names  on  the  lists 
returned  by  the  Judges  of  election,  that  had 
DOt  been  previously  drawn,  on  separate  bal- 
lots. There  Is  no  evidence  that  he  did  other- 
wise. Therefore  we  must  presume  that  the 
ballots  from  which  the  drawing  was  made 
'Contained  only  names  taken  from  the  lists. 
While  It  is  true  all  the  ballots  placed  in  the 
box  were  not  compared  with  the  lists.  It  fair- 
ly appears  that  the  names  drawn  were  so 
■compared.  The  purpose  of  the  comparison 
required  Is  to  see  that  none  are  drawn  whose 
names  were  not  returned  on  the  Uats.  That 
those  drawn  in  this  instance  did  so  appear  is 
shown  by  the  presumption  that  the  auditor 
prepared  the  ballots  as  required,  and  by  the 
comparison  that  was  made.  We  may  add 
that  it  also  appears  by  the  absence  of  evi- 
dence that  the  names  of  any  of  those  com- 
po^ng  the  pand  were  not  upon  the  lists. 
These  provisions  ar»  but  directory,  and  we 
must  examine  the  record,  "and  without  re- 
gard to  technical  errors  or  defects,  which  do 
not  affect  the  substantial  rights  of  the  par- 
ties, render  such  judgment  as  the  law  de- 
mands." State  V.  GOlick,  7  Iowa,  287;  State 
V.  Carney,  20  Iowa.  82;  State  v.  Brandt,  41 
Iowa,  593;  State  v.  Knight,  IS  Iowa,  94; 
State  V.  Beckey,  79  Iowa,  368.  44  N.  W.  Rep. 
4179.  We  think  there  was  a  substantial  com- 
pliance with  the  provisions  of  section  240, 
and  that  the  defendant  was  not  prejudiced 
In  any  of  his  substantial  rights  by  overruling 
Ills  motion  to  set  aside  the  indictment  The 
Judgment  of  ttie  district  court  is  affirmed. 


GRIER  V.  JOHNSON,  Judge. 
(Bapreme  Court  of  Iowa.    May  16,  1893.) 
CRimiru.  Law— APPBAi.-»REBf&KKS  or  Couxbbl 

— ISJUXUTIOM— VlOI.ATinx. 

1.  A  Judgment  In  a  criminal  case  will  not 
be  reversed  on  appeal  because  of  improper  re- 
marks of  couunel,  unlesa  the  trial  court  has,  on 
application,  refused  a  new  trial. 

2.  Contempt  proceedingB  for  the  violation 
of  an  iojuuction  to  restrafa  a  liquor  nuisance 
are  criminal  In  character,  though  the  Injone- 
tlon  tsBued  In  an  equity  action. 

Certiorari  to  the  defendant  as  Judge  of 
the  district  court  Hie  plaintiff  was  en- 
Joined  from  maintaining  a  nulsanoe  In  the 
keeping  and  sale  of  intoxicating  Uquors,  and 
iqion  complaint  made  be  was  attatdied  for 
contempt  Upon  the  bearing  he  was  ad- 
judged guilty,  and  a  fine  of  $S00  was  im- 
posed, with  a  Judgment  tot  imprisonment 
until  the  fine  was  paid.  Certain  complaints 
are  made  as  to  the  legality  of  the  proceed- 
ings, to  test  which  this  action  was  Instl- 
tnted. 


LIston  McMlU^  for  plaintiff.  Byron  W. 
Preston,  for  defendant 

GRANGER,  J.  L  After  the  trial  before 
the  district  Judge,  In  arguing  the  case,  the 
county  attorney  alluded  to  the  fact  that  the 
defendant  In  that  proceeding  was  not  a  wit- 
ness In  his  own  behalf,  by  saying,  as  it  is 
expressed  in  the  return  to  the  writ  in  tUs 
case:  "That  this  was  a  contempt  case,  and 
that  there  was  evidence  against  tbe  said 
defendant,  Dave  Grier,  that  he  had  violated 
tbe  injunction;  and  that  under  such  drcum- 
Btances,  In  any  other  kind  of  a  contempt 
case,  It  was  the  duty  of  the  person  charged 
to  purge  himself  of  the  contempt."  The  re- 
turn further  shows  that  the  Judge,  In  render- 
ing the  decision,  made  something  of  a  stmi- 
lar  refraence,  but  did  not  give  it  as  a  rea- 
son for  finding  tbe  defendant  guilty.  Hiese 
matters  are  urged  as  Illegalities  that  should 
reverse  the  Judgment  the  argument  being 
that  the  mistake  of  the  county  attorney, 
supplemented  by  the  court's  adoption  of  the 
theory,  Is  an  fll^Uty,  even  If  there  Is  evi- 
dence to  sustain  the  finding  of  guilt.  With 
reference  to  tbe  court's  adopting  tbe  mis- 
take of  tbe  county  attorney,— if  It  was  a 
mistake,— the  language  of  the  return  is  as 
follon's:  "I  stated,  in  substance  that  tlie 
defendant  should  purge  blmsdf  of  contempt; 
and  that  I  did  not  think  that  tbe  statute, 
which  prohibits  the  attorney  from  referring 
to  the  fact  that  the  petaon  accused  did  not 
testify,  applied  to  this  Idnd  of  a  case."  To 
our  minds,  the  record,  as  It  Indicates  tbe 
acts  and  purposes  of  tbe  court.  Is  somewhat 
misapprehended.  The  argument  Is  upon  tbe 
theory  that  the  court  sought,  before  there 
was  a  finding  of  guilt  to  require  the  de- 
fendant to  "purge  bis  contempt"  In  some 
way.  We  do  not  so  imderstand  tbe  record. 
This  remnric  by  tbe  court  was  made  when 
announcing  Its  dedslon,  after  the  testimony 
was  In  and  arguments  of  counsel  were 
heard,  when.  In  Its  Judgment,  the  defendant 
was  guilty;  and  the  correct  inference  from 
the  court's  remaric  is  that  punishment  must 
follow,  unless  the  contempt  was  purgMl. 
which  ezpresslcm  corresponds  wttb  our  stat- 
utory language  "to  show  cause  against  tbe 
punishment"  In  this  resiMCt  In  our  Judg- 
ment there  was  no  Illegality,  but,  on  the 
other  liand,  a  substantial  observance  of  tbe 
requirements  of  law.  As  to  tbe  allusion  of 
the  county  attorney,  we  need  only  say  that 
conceding  It  to  be  a  case  where  the  statute 
baa  application,  tbe  effect  of  sucfa  an  allusion 
la  not  to  reverse  tbe  case  In  this  oonrt  hv 
cause  of  it,  unless  tbe  court  bdow  has,  upon 
application,  refused  a  new  trial;  for  H  Is 
the  express  provldon  of  the  statute  fbriiiii* 
^g  such  an  allusion  tiiat  the  oonsequence 
shall  be  to  entitle  tbe  defendant  to  a  new 
trial  There  could  have  bem  no  Illegality, 
in  this  respect  until  the  court  npon  applica- 
tion, had  denied  tbe  ris^t  wbI6b  tte  teoord 
entirely  ftUs  to  sbow. 

2.  The  court,  In  Its  Impositkm  of  a  flue. 
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r^nrded  fTiOO  as  the  mtnlnnim  alloiced  by 
Uw,  and  It  Is  urged  tlia^  ooncedlng  this, 
«be  statute  la  ancoiistltatUAal,  "for  the  rea- 
aoa  that  it  fs  eseentlally  penal  In  Its  chaiv 
acter."  The  argnment  attempts  to  preserre 
a  distincttou  between  criminal  and  equity 
jurlsprudenoe,  onder  constitutional  provl- 
slMis.  and  regards  the  law  Impoaing  the 
penalties  as  an  Infraction  of  the  constitu- 
tional  role.  Tbe  difficulty  with  the  conten- 
tion  Is.  if  otherwise  sound,  that  the  judg- 
ment of  0(Hitempt  was  not  in  an  equitable 
pfooeedlng.  but  it  was,  in  a  sense,  a  criminal 
proceeding  for  the  Tlolatlon  of  an  order  of 
oourt  made  In  an  equity  action.  In  none  of 
Its  bearings  is  It  an  infringement  upon  any 
rule  of  equitable  cognizance,  nor  does  it 
tare  relati<»i  thereto,  any  more  than  it 
would  If  the  violated  order  had  been  made 
ta  an  ordinary  action.  The  constttutlonality 
of  the  law  Imposing  such  a  fine  was  deter- 
mined in  Jordan  v.  Circuit  Court,  60  Iowa, 
177,  28  N.  W.  Rep.  548. 

a  It  Is  further  said  that  the  Judgment  Is 
"oitlr^  without  evidence  to  support  it" 
We  have  carefully  examined  the  evidence, 
and,  while  It  Is  largely,  If  not  entirely,  dr- 
cumstantial,  we  think  the  showing  quite  con- 
clusive of  the  guilt  of  the  prisoner.  It  Is 
suflSdent  to  satisfy  any  unprejudiced  person 
that  the  order  of  the  court  was  violated. 
There  is  no  lllegaUty  for  which  the  Judg- 
meat  should  be  reversed,  and  It  is  affirmed. 


BLANDING  et  aL  T.  DA7BNPORT,  L  ft 
D.  R.  CO.  et  al. 
(Supreme  Court  of  Iowa.  May  18,  1893.) 
llecai.Nic'8  LiiK— CoNSTRCCTioN  or  Road— SuB- 

OOXTRACrrOUS— POWBB  OP  RaILKOAD  OrFICBR. 

1.  PlalntUEs,  who  omtraeted  with  W.  A  F. 
tapertoTni  oertun  work  in  the  construction  of 
defendant  company's  railroad,  were  bonnd  to 
know  the  relation  between  W.  &  F.  and  defend- 
ant; and,  where  W.  &  P.  were  only  contracts 
on,  plaintifFs  cannot  hold  defendant  liable  on 
their  eoatract  with  W.  &  F..  OQ  the  theory  that 
the  latter  were  airents  of  defendant. 

2.  The  fact  that  the  secretary  of  a  railroad 
eompany,  while  acting  as  clerk  of  the  contract- 
ors in  the  construction  of  the  road,  issued  to 
tiie  BUbcoutractors  statements  of  their  acconnt 
with  the  contractors,  on  the  company's  blanks, 
purttortlng  to  bind  the  company  to  pay  the 
same,  does  not  render  the  company  liable  to  the 
snboHitractors,  so  as  to  give  the  latter  a  me- 
chanic's lien  on  the  company's  property,  as  con 
tractors. 

Appeal  from  district  court,  Scott  county; 
Andrew  Howat,  Judg& 

Action  to  enforce  a  mechanic's  lien.  De- 
cree for  the  defendants.  Plain  tUTs  appeal 

Wm.  K.  White  and  J.  T.  Keawwexy,  for 
•nwDants.  Oof*  ft  and  Davison  ft 

iMOBf  foe  KppMeM  Davanport,  L  ft  D.  R. 
Cft  and  Bnrlinctoa.  a  R.  ft  N.  Hy.  Oo.  A. 
B.  BwMier,  tat  appdleo  Farmers*  Ia  ft 
Oo. 

EDQCB),  J.  1.  FlaiatlflB  dalm  a  mechan- 
ic^ Usa  ter  $7300-02  on  the  property  of 
T.fi5K.w.na2— 6 


the  Davenport,  Iowa  ft  Dakota  Railroad 
Company.  They  aver  that  on  Oct<rf>er  1. 
1888,  they  made  a  verbal  contract  with 
sold  railroad  company,  to  grade  a  certain 
part  of  Its  ilne  of  rood,  at  an  agreed  pzioe 
per  yard.  That  under  said  contract  they  per- 
formed work  and  labor  amounting  to  over 
$15,000.  That  on  December  80,  188S.  plaiDr 
tiffs  and  said  railroad  oompsny  had  an  ao- 
counting  for  the  woA  done,  and  there  was 
found  due  plalntlfls  $7,309.02,  whldk  said 
company  agreed  to  pay  cm  demand.  That 
said  company  has  refused  to  paj  said  sum. 
At  the  time  said  accounting  was  made,  said 
company  executed  and  delivered  to  p'ttnttffis 
a  certificate  of  indebtedness,  showing  the 
amount  of  work  dtme,  the  payment  tha«on, 
and  the  balance  due.  Tluit  an  March  2,  MWP, 
plaintiffs  filed  a  statemoit  for  a  Uen  with 
the  clerk  of  the  district  court  of  Scott  coun- 
ty, Iowa.  In  a  second  count,  idalntUb  dalm 
a  Hen  for  the  same  Indebtedness  1^  Tlrtne 
of  a  written  contract  made  by  said  company 
with  the  defendants  D.  R.  W.  Williams 
and  Patrick  Flynn,  under  the  llm  name  of 
WUUaniB  &  Flynn,  for  the  coustructlon  of 
said  road,  which  was  dated  October  28, 
1887.  That  on  October  1,  1888.  WUllams  ft 
Flynn,  while  performing  work  on  said  road, 
applied  to  plaintiffs  to  work  thereon  as 
subocmtractors,  but  plaintiffs  refused  so  to 
do;  and  It  was  then  agreed  between  plain- 
tiffs, the  railroad  company,  by  oa»  Fulton, 
as  Its  secretary,  and  D.  R.  W.  Williams, 
—who,  plaintiffs  dalm,  were  the  ofllcras  and 
agents  of  the  company, — that  plaintiffs 
should  do  the  work  at  a  price  ttien  agreed 
upon,  and  that  said  company  would  pay 
plaintiffs  sold  price,  and  deduct  the  amount 
so  paid  from  the  sum  due  and  to  be  paid 
WUllams  ft  Flynn  under  their  said  wrtttm 
contract.  It  Is  said  the  plaintiffs  did  work 
to  the  amount  of  over  $15,000,  and  after  its 
completion,  on  December  30,  188S,  they  had 
an  accounting  with  the  railroad  company, 
when  there  was  fotmd  due  plaintiffs  the  sun 
of  $7,309.02,  which  said  company  agreed  to 
pay  on  demand.  Ttiat  at  the  time  of  such 
accounting  the  company  executed  and  de- 
livered to  plaintiffs  a  certiflcate  of  Indebted- 
ness, the  same  as  Is  set  out  In  the  first 
count,  and  that  the  company  refuses  to  pay 
the  sum  due.  That  a  statement  for  a  lien 
was  filed  at  the  time  heretofore  mentioned. 
The  defendant  the  Davi»iport,  Iowa  ft  Da> 
kota  Railroad  Company  claims  it  Is  not,  and 
never  has  been.  Indebted  to  plaintiffs,  and 
that  plaintiffs  have  no  claim  for  a  Uen  uptn 
its  property.  The  defendants  the  Davenport, 
Iowa  &  Dakota  Railroad  Company  and  the 
Burllngt<m,  Cedar  Rapids  &  Northern  Rail- 
way Company  say  that  Fulton  and  D.  R.  W. 
WUllams  never  made,  or  assimied  to  make, 
a  cmtract  for  the  Davenport.  Iowa  ft  Dar 
kota  Railroad  Company  with  plalntlfb,  for 
the  Cfmstruction  at  any  part  of  its  road. 
That  said  WiUloms  was  never  an  officer  or 
agoit  of  the  cfwapany.  That  Fulton  nevsr 
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had  any  anfltorlty  to  make  aodi  contract 
wldi  platmtltEB,  OP  any  contract  In  relation  to 
Uie  coDBtnictkm  of  that  portion  of  the  road 
upon  wbltdt  plalnllfEfe  claim  to  tuTC  done 
work  and  labor.  That  aald  Daveiqmrt,  Iowa 
ft  Dakota  Railroad  Company  never  had  a 
•ettlement  ^th  plalntUta  for  any  woric  donn 
on  Ita  road.  That  aald  company  never  bad 
&  contract  with  plaintlffa  to  perform  work 
for  It  Hut  tke  work  done  19^  plaintlffa  was 
done  as  subcontractors  under  the  firm  of 
WlUlams  ft  Flynn.  That  the  aetaement  had 
by  the  plaintiffs  with  Fnltm  was  for  said 
firm,  and  that  he  had  no  authority  to  settle 
for  ttie  railroad  company,  or  to  ezeeate  any 
statement  of  accotmt  for  It  That  the  com- 
pany had  no  knowledge  of  the  settlement 
dalmed  by  the  plaintiffs  nntll  after  plalntUb 
filed  tbsir  statement  for  a  Hen.  The  Farm- 
era'  Loan  ft  Trast  Company  filed  a  separate 
answer,  settlns  oat  many  of  the  matters  bwe- 
taA>r»  rtferred  to^  and  also  denied  genemlly 
the  aTermcnts  of  the  petltltm.  They  also 
say  that  on  May  28,  1888,  the  railroad  com- 
pany executed  to  them,  as  trustees,  a  mort- 
gage seoorlnc  (2te  som  «t  9496,000  in  bonds, 
which  were  Issued.  That  said  mortgage  was 
a  first  Hen  upon  the  road.  That  these  brads 
were  deUvered  to  '^niams  ft  Flynn.  It 
pleads  ttiat  plaintiffs  are  estopped  from 
itTwImlng  a  Uen;  alac^  that  tb^  did  not  file 
their  llai  within  80  days  after  the  work  was 
completedi  and  at  the  time  the  same 
was  in  fact  filed  the  railroad  company  had 
paid  the  original  contractors  in  fulL  De- 
fendants TmUams  ft  Flymi  made  deCaolt, 
and  the  case  was  tried  as  to  the  other  par- 
ties. 

2l  The  following  facts  are  either  admitted 
by  the  pleadings,  or  established  upon  the 
trial:  That  aa  October  27,  1887,  the  Dav- 
enport Iowa  ft  Dakota  Railroad  Company 
entered  into  a  written  contract  with  Wil- 
liams ft  Flynn  to  constmct  and  equip  its 
road  from  the  Amtaon  Vinegar  Works,  In 
tbe  dly  ot  Davenport  to  Hie  croadng  ot  tbe 
Chicago  ft  Northwestern  Railway,  and  was 
to  pay  said  contracton  one-balf  of  Hie  tax 
voted  by  the  of  Davenport  v^en  the 
first  10  miles  of  the  road  were  graded, 
bridged,  and  tied,  and  the  balance  whoi  SO 
miles  of  the  road  were  completed.  It  was 
also  to  pay  said  contractors  $10,000  of  Its 
first  mortgage  bonds  for  each  mile,  as  grad- 
ed, bridged,  and  tied,  and  (6,000  additional 
per  mile.  In  aald  bonds,  for  every  full  mile 
Ironed.  That  Williams  ft  Flynn  entered  tq>- 
on  the  work  October  1,  18SS,  and  Mhe  work 
done  by  platntlfCs  was  on  a  part  of  the  line 
of  the  road  thus  contracted  to  be  constructed 
by  WUllama  ft  Flsmn.  That  at  the  time 
plaintiffs  took  the  first  contract  Ur.  Flynn 
told  them  he  would  prepare  a  written  con- 
tract with  them.  That  such  a  contract  was 
prepared  and  entered  Into  between  plalntUFs 
and  Williams  ft  Flynn  In  Angost  18SS,  and 
raid  contract  covered  a  large  part  of  the 
weik  now  in  controversy.   That  Flynn 


showed  plaintiffs  the  work  tbey  wore  to 
do.  *niat  ndUm'  of  the  firm,  then  or  at 
any  other  time,  represented  to  the  plaintiffs 
that  In  the  letting  of  said  ctmtract  tliey  were 
acting  as  agents  for  the-  nUIroad  company. 
Octobn,  1888,  Wflllams  ft  Flynn  made  an 
oral  contract  with  plaintiffs  to  do  more  grad- 
ing upon  Oie  road.  At  this  time  it  was  not 
repTMented  to  the  ^alntlflS  tiiat  WlUttuns  ft 
Flynn  or  Pulton  were  acting  for  the  railroad 
company.  When  lAabiilffs  entered  into  tbe 
second  contract  they  knew  Oiat  the  first 
contract  wliich  was  In  writing,  purported  to 
be  made  by  Williams  ft  Flynn,  acting  <m 
their  own  behalf.  Tet  knowing  ttils  fact 
th^  made  no  objection  to  entorlng  Into  an- 
other contract  with  Oiem.  and  did  not  even 
express  a  desire  that  the  railroad  company 
ahould  be  made  a  party  to  lite  contract  H. 
C  Fulton  was  during  all  this  time  the  sec- 
retary of  the  railroad  company.  It  does 
not  i^ipeor  that  llie  raUroad  compnny  ever 
held  ^raiiams  ft  Flynn  out  to  the  plalntUEs 
as  its  agents  m  oflloers  empowered  to  makp 
contracts  on  its  bdialf.  ntere  Is  no  claim 
Hiat  ihey  had  any  express  authority  to 
do  so.  H.  C  Fultxm,  while  secretary  of  the 
railroad  company,  was  also  in  the  employ  of 
iraUams  ft  Blynn,  as  tbelr  secretary  or 
derk.  He  k^t  their  Ixn^  audited  the 
claims  which  were  presented  against  them, 
and  Issued  vondurs  for  woik  done  tn  them 
by  plaintiffs  and  others.  Fulton  never  had 
any  express  anthortty  to  act  for  the  roUFoad 
company  In  making  contracts  for  it  or  to 
issue  statements  or  vouchers  wiiich  might 
be  evidence  of  any  indebtedness  from  It  to 
the  in  tiffs  or  to  others^  at  any  time  dnr^ 
Ing  plaintiffs'  connection  with  the  railroad 
wortL  It  does  appear  tbat  at  first  tiie 
railroad  company  undertook  to  build  two 
miles  of  the  road,  long  prior  to  tbe  time 
th^  oitraed  Into  tbe  contract  with  Wil- 
liams ft  Flynn.  At  tiiat  time  th<^  hod  per- 
mitted FultMi  to  act  quite  genwally  for  them. 
At  that  lime,  also,  the  company,  for  its 
In  dealing  wltii  Hums  who  fbrnlshed  It  wltii 
supplies,  had  printed  some  blank  vonchMs. 
These  blanks  were  not  all  used  at  the  time 
plaintiffs*  work  was  going  on;  and  as  Wil- 
liams ft  Flynn  had  furnished  no  blank  vouch- 
ers  to  Fulton,  to  use  In  the  transaction  of 
their  burinees,  he  used  some  of  Ibese  old 
blanks,  which,  In  form,  purported  to  bind 
the  railroad  company,  in  making  statem«its 
of  the  condition  of  plaintiffs*  account  with 
Williams  ft  Flynn.  These  statements  he  al- 
so signed  as  "secretary."  The  railroad  com- 
pany had  no  knowledge  that  be  was  oslng 
these  blanks  until  after  plaintiffs  filed  tbdr 
lieu.  There  never  was  any  settlement  or  ac- 
counting between  plaintiffs  and  the  railroad 
company,  unless  the  filling  of  these  blanks, 
and  signing  them,  as  before  stated,  consti- 
tuted one.  There  Is  no  controversy  as  to 
the  fact  that  plaintiffs  performed  tbe  labor 
claimed,  and  filed  their  lien  as  dalmed. 
and  that  they  have  not  bssn  paid. 
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3.  Plaintiora*  first  contentton  is  that  they 
are  principal  contractors;  that  tb^  contract 
was  made  directly  with  the  railroad  company. 
Id  Tiew  of  the  facts  aboTie  found,  and  aOiexm 
which  toigbt  be  stated.  It  Is  clear  that  Quae 
is  no  foondstiwi  for  socli  a  dalm.  Platatiffs 
made  this  first  contract  with  Vmilanu  ft 
Flynn.  They  had  all  thdr  negotlatlona  with 
them.  It  was  they  who  fixed  the  price. 
Plaintiffs  knew,  or  were  bound  to  know,  that 
Wimams  ft  Flynn  had  for  a  long  time  prior 
thoeto  had  a  written  contract  with  the  rail- 
road company  to  conatmct  the  entire  line 
of  road,  Indodtng  the  work  they  (plaintiffs) 
oodertook  to  do.  They  had  actual  knowl- 
edge that  wnUams  ft  Flynn  were  then  en* 
^ged  upon  the  woik,  and  It  was  tttdr  bnslr 
Qess  to  acquaint  themselTes  with  the  facts 
toQdilng  tiie  relationBhip  existing  between 
the  railroad  company  and  Williams  &  Flynn. 
They  cannot  Uame  others  tm  restflta  wbldi 
proper  inquiry  would  have  protected  them 
asalnst  There  is  no  pretense  that  the  raU- 
road  company,  or  any  one  elae,  ever  in- 
formed plaintith  that  Williams  ft  Elynn 
woe  agents  tor  the  company,  and  that  th^ 
contracted  with  them  as  such.  It  afflrma- 
dTdy  appears  that  plaintiffs  to<A:  no  steps 
whatever  to  acquaint  themselves  with  the 
real  situation.  They  never  asked  with 
whom  they  were  contracting.  Had  they  used 
uy  carc^  tiuty  would  have  known  that  th^ 
were  not  dealing  with  any  one  having  a 
shadow  of  authority  to  bind  the  railroad 
company. 

Bat  there  is  another  and  all-safflcioDt  lea- 
!ion  why  It  cannot  be  hM  that  plalntlfla 
thoQ^t  they  were  contracting  with  the 
rsUroad  company,  or  in  fact  did  so.  It  Is  an 
ondlspnted  fact  that  plaintiffs  altered  Into 
a  written  contract  with  WUlfauns  ft  Flynn, 
as  omtractna,  to  do  a  large  part  of  this 
vay  work  for  whldi  they  are  now  seeking 
to  recover.  By  that  contract  miut  be 
bound.  There  is  no  claim  that  it  was  aban- 
doned or  superseded.  The  firm  name  was 
signed  to  this  contract  by  one  of  its  mem- 
bers. There  Is  no  evldeneo  In  this  case  that 
woaM  justify  us  in  reuerlng  plalntUb  from 
an  the  oUigatl<md  attaditng  to  this  contract 
It  fixed  their  rdaticmahlp  to  Wimams  ft 
Flynn  as  subcontractors. 

4.  BeoDvciry  Is  sought  under  the  second 
Goont  of  the  petition  oa  the  theoiy  that 
Williams  ft  Vlynn  had  a  contract  with  the 
railroad  oompany  to  oonstmot  the  road,  sad 
that  these  oontractors  stated  plaintiffs  to 
do  work  upon  the  road  under  them  as  sub- 
ooDtractors,  and  that  the  plain  tiffs  refused 
so  to  do,  when  it  was  agreed  between  the 
raHnad  company,  Williams  ft  Flynn,  and 
the  plaintUfis  that  the  latter  shonld  do  oer- 
tala  work,  and  the  oompany  would  pay 
Qiem  thereftn;  and  deduct  the  amount  ao 
paid  from  the  sum  that  would  be  due  to 
WnHams  ft  Flynn  on  their  contract  That 
WnSams  ft  Kymi  had  a  oontraot  for  the 
flOBstmcUwi  of  the  road  is  conceded,  but  we 


do  not  find  that  the  parties  OTtered  into  the 
agreem^t  claimed.  Hie  last  contract  was 
made  ea^  In  Ootober,  1888,  and  the  nt^ 
tiatlons  which  led  iq»  to  It  were  carried  on 
prlndpslly  with  Flynn;  but  nothing  was  said 
by  him,  or  any  one  else,  which  can  be  said 
to  have  carried  the  idea  to  plalntiffa  that, 
In  making  this  oontract,  Flynn,  or  Williams 
&  Flynn,  were  acting  In  behalf  of  the  rail- 
road oompany.  FlalntifrB  entered  Into  ttds 
second  oontract,  having  knowledge  that  the 
former  oontract  was  made  with  Williams  ft 
Flynn.  Plain tifCs  said  nothing  to  any  one 
as  to  whom  they  were  making  this  second  con- 
tract with,  and  so  far  there  is  nothing  to 
show  that  the  railroad  company  bad  any- 
thing to  do  vrlth  it  It  la  of  no  avail  to  say 
that  plaintiffs  did  not  know  that  Williams 
&  Flynn  -were  principal  mmtractors,  as  they 
were  bound,  at  their  jterll,  to  know  the  ca- 
pacity in  jMsih  WUUams  ft  Slynn  were  act- 
ing. We  have  oftn  hdd  that  a  subcon- 
tractor la  bound  the  terms  of  the  con- 
tract between  his  principal  and  the  owner, 
and  there  Is  no  reason  why  that  doctrine 
diould  not  apply  in  a  case  like  this.  Elil- 
bonme  v.  Jennings,  38  Iowa,  533;  Jonea  ft 
M.  L.  Go.  V.  Ifurpby,  64  Iowa,  165,  19  N. 
W.  896;  Martin  x.  Morgan,  G4  Iowa, 
270,  ao  N.  W.  Bep.  181;  Stewart  v.  Wright. 
62  Iowa,  335.  3  N.  W.  Rep.  lU.  It  matters 
not  ^^t  lOalntifb  b^eved  or  supposed. 
The  facts  established  are  that  Williams  ft 
Flynn  were  not  agoits  for  the  railroad  oom- 
pany  In  m^irinj  this  contniot;  that  they  had 
no  authority  from  It  to  act  fbr  It;  that  they 
did  not  even  assume  to  act  as  such  agoits, 
nor  had  the  oompany  held  them  out  as  such 
to  the  ^Intlfls  or  others.  PlalntUb  had  no 
right  to  indulge  In  siq»podtlons,  which  were 
not  supported,  as  a  basis  for  thxtr  dalm 
d&at  they  were  dealing  with  the  oompany 
in  making  thla  contract  The  right  to  a 
Hen  arises  only  when  a  contract  has  been 
made  with  the  owner.  While  It  Is  true  that 
under  certain  droomstanoes  a  oontract  will 
be  implied,  as  where  the  owner  agrees  to 
pay  for  material  fnmlahed,  yet  no  facts  ap- 
pear in  this  case  whldi  would  warrant  us 
tn  saying  Uiat  a  oimtract  mii^t  be  Implied. 
A  contract  cannot.  In  such  a  case,  be  estab- 
lished by  the  belief  of  the  plaintiffs;  but  it 
must  be  shown  that  an  actual  contract  ex- 
isted with  the  railroad  company,  or  the  facts 
must  be  establiidied  tnm  whldk  it  can  Air* 
ly  be  said  that  a  oontract  may  be  Implied 
th^-efrom.  PlaintttCs'  recovery  is  sought  on 
the  ground  that  they  an  principal  oon- 
tractors, and  they  must  recover  as  such,  or 
not  at  alL  To  be  principal  contractors,  thdr 
oontraot  must  have  been  made  with  the  rail- 
road company.  XempUn  t.  Ballway  Oa,  78 
Iowa,  648,  36  N.  W.  Bep.  631. 

FlalntUts'  claim  that  they  are  prindpal 
contractors,  and  tiiat  a  contract  should  be 
impHed,  is  also  based  on  the  tact  that  Fol- 
ton,  while  he  was  secretary  of  the  company. 
flUed  out  a  blank  In  the  form  of  a  voudier. 
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nnd  dtiUrered  It  to  plaintiffs,  as  erldenoe  of 
the  amount  of  mon^  still  due  them  after 
thoy  had  completed  the  work.  In  another 
division  of  this  opinion,  we  hare  shown  how 
Fulton  came  to  use  this  old  blank,  which, 
In  form,  was  the  obligation  of  the  company. 
Fulton,  when  he  filled  this  blank,  was,  and 
for  a  long  time  prior  thereto  had  been,  In 
the  employ  of  Williams  &  Flynn,  aa  a  secre- 
tary or  cleA.  Now  the  claim  Is  that  the 
railroad  company  Is  estopped  by  this  act  of 
Fulton  from  Impeaching  this  roocber.  It  Is 
said  that,  althott^  It  Is  shown  that  Foltop 
had  no  express  authority  to  thus  bind  the 
railroad  company,  stilt  it  la  bound  by  the 
act,  because,  by  virttie  of  Us  office,  he  had 
the  power  to  bind  the  company.  Now,  Uie 
company  had  not,  during  plalntlflh'  connec- 
tion with  the  woric,  held  Fulton  ont  aa  hav- 
ing any  such  authority.  It  did  not  even 
know  that  he  had  used  these  blanks.  So 
that  the  only  way  that  they  can  be  charge- 
able with  his  act,  If  at  an,  is  that  he  pos- 
sessed snch  power  by  virtue  of  his  office. 
We  are  satlsfled  that  Fulton,  in  filling  the 
voucher,  acted  for  Williams  &  Flynn;  that 
he  never  Intended  to  Issue  a  papv  which 
diould  bind  the  railroad  company.  But, 
whatever  his  Intention  may  have  been.  It  is 
clear  he  could  not,  under  the  circumstances 
disclosed  In  this  case,  bind  them.  We  do 
not  think  that  the  secretary  of  a  railroad 
company,  by  virtue  of  his  office,  simply.  Is 
clothed  with  authority  to  bind  his  company 
by  signing  and  attesting  a  paper  which  may 
on  Its  face  evidence  a  liability  on  the  part 
of  the  company  to  a  third  person.  We  need 
not  review  the  many  cases  cited.  Many  of 
them  are  not  applicable  to  the  fftcts,  as 
they  exist  in  the  case  at  bar.  Thus,  flie 
case  of  St  Lods,  L  M.  &  S.  By.  Co.  v.  Gam- 
den  Bank,  47  Ark.  541.  1  S.  W.  Bep.  704, 
was  where  the  officer  was  authorized  to  bind 
the  company,  while  In  the  case  at  bar  no 
authority  was  shown.  The  rule  seems  to 
be  as  stated  Cook  in  his  work  on  StocJc- 
holders,  etc,  (section  716,)  viz.:  "The  presi- 
dent of  a  corporation  has  no  power  to  btiy, 
sell,  or  contract  for  the  corporatloD,  nor  to 
control  Its  property,  funds,  or  manag^ent 
This  Is  a  rule  which  prevails  everywhere, 
excepting,  possibly,  in  the  state  of  Illinois." 
But  the  law  In  this  respect  Is  settled  In  this 
state,  in  a  case  where  the  facts  were  sab- 
stantially  as  In  the  case  at  bar.  It  Is  said 
that  "the  president  of  a  railroad  company 
has  no  power,  by  virtue  of  his  office,  simply, 
to  let  a  contract  on  behalf  of  the  company 
for  the  construction  of  Its  road,  when  the 
same  ts  already  under  oontract  by  tiie  board 
of  directors."  TenpUn  v.  Railway  Co.,  78 
Iowa.  648,  35  N.  W.  Rep.  634.  That  case  ta 
decisive  of  this  question,  and  we  have  no 
desire  to  depart  from  the  holding  there 
made.  Griffith  v.  Railroad  Co..  74  Iowa,  8S, 
86  N.  W.  Rep.  901.  The  company  had  a 
contract  with  WUllams  &  Flynn  to  do  Uie 
very  woik  covered  by  the  voucher  which 


plaintiffs  claim  under,  and  hare  paid,  or 
arranged  to  pay,  WUllams  &  Flynn  for  the 
same  work.  On  the  whole  case,  we  reach 
the  oonctuslon  that  plalntUb  never  had 
either  an  express  or  Implied  contract  with 
the  railroad  company,  and  are  not  entitled 
to  a  Hen. 

6.  The  oonduslon  we  bare  reached  ren- 
ders it  unnecessary  for  tis  to  craislder  spft- 
dally  the  claim  of  the  Farmers*  Loan  A 
Trust  Company,  or  the  motions  aulimltted 
with  the  case.  The  judgment  and  decree 
of  the  district  court  are  affirmed. 


PAINTBR  V.  GIBSON  et  aL 
(Snpreme  Court  of  fowa.    Uay  15,  1893.) 

Laholord  akd  Tinaht— Attaobmbiit  for  Hhnt 
— Action  os  Bond— AraiOKifaMT  of  Boxii. 
1  A  landlord  brought  attadiment  for  rent 
against  J.  and  B.  J.  waa  personally  liable  as 
lessee,  and  B.'s  goods,  which  liad  been  pur- 
ch&sed  from  J.,  were  Bdaed.  To  release  his 
goods,  B.  azecnted  a  bond  conditioned  to  de- 
liver the  property  or  its  value  "to  satisfy  any 
judgment  that  may  be  rendered  againat  said 
d^endant  la  said  suit"  On  the  trial  £.'8  goodv 
were  found  to  be  liable  for  the  rwt,  but  per- 
sonal judgment  was  entered  against  J.  alone, 
directing  that  a  "special  execation  issue  there- 
for." HM,  that  the  bond  was  valid  aa  a  oom- 
mon^aw  bcmd.  and  B.  was  liable  thereon  for 
the  amount  of  the  judgment,  as,  ao  &r  as  it 
directed  special  execution  to  usne,  it  Is  a  judg- 
ment agunst  B.  within  tike  meaning  of  tlie 
bond. 

2.  In  an  actios  by  a  sheriff  on  a  bond 
given  to  release  goods  taken  nnd^  attachment 
for  rent  it  appeared  that  the  bond  was  assigned 
to  plaintiff  by  the  attorney  for  the  plaintiff  io 
attachment,  who  claimed  the  bond  to  be  insuf- 
ficiant,  and  that  the  sheriff  web  liable  for  re- 
leasing the  attached  property:  that  the  sheriff 
paid  the  landlord's  attorney  the  amoant  of  hia 
dalm,  raoeivlng  the  aasigumaat  of  the  judgment 
in  return.  H«A  that,  in  the  absence  of  proof 
to  the  contraiT*  Y.'s  attorney  Is  invsumed  te 
have  had  authority  to  make  the  asognmcnt. 

Appeal  from  district  court.  Polk  county; 
a  P.  Bobnes,  Jodge. 

AoUon  on  a  delivery  bmd  given  to  rdease 
attaohed  property.  A  vodlct  tor  jdalntUt 
waa  retnmed  direction  <rf  the  court. 
From  the  judgment  rendered  thereon,  de- 
fendants appeaL 

E.  H.  AddlB(Hi  and  Phillips  ft  Harvtson, 
for  apj>^lants.  Cummins  &  Wri^t,  fbr  ap- 
pellee. 

ROBINSON.  C.  J.  At  a  thne  prior  to 
August,  1887,  one  Gump  leased  to  Trier  & 
Trier  a  store  building  on  Center  street,  in 
Dee  Moines,  at  the  mimthly  rent  of  $2S. 
The  lessees  took  -  possession  of  the  leased 
premises,  but  afterwards  sold  tiie  stook  of 
boots  and  shoes  kept  therein  to  Joseph  Oib- 
ecn.  He  occupied  the  premises  for  a  Hme, 
and  agreed  in  writing  to  pay  the  rent  re- 
quired by  the  lease.  About  the  lat  of  July, 
1B87,  defendant  B.  Oibson  pnrtdiased  of 
Joseph  Gibson  the  goods  which  were  then  In 
a  room  on  Bast  Grand  arenae.  J.  H.  York 
had  becone  the  owner  oC  ttia  richti  ooo- 
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fcrred  npon  Gnmp  ttf  tlie  lease,  and  In 
AQsnst,  1887.  aHmnenced  an  action  against 
Jiuieph  Gtbsno  nud  B.  Gibson  to  rcooTer  rent 
due  under  the  lease.  ToA  alleged  In  his  pe- 
ttuon  that  E.  Gibson  purchased  the  goods 
of  Joseph  GRjson  while  they  were  In  the 
leased  premises,  and  removed  them  to  a 
room  on  East  Grand  avenue,  where  he  was 
then  selling  them.  A  landlord's  attachment 
was  Issued  and  levied  upon  the  goods  then 
In  possession  of  B.  Gibson.  Thereupon  he 
served  a  notice  of  ownership  of  the  attached 
jjroperty  upon  York,  and,  the  property  not 
having  been  sorrendered,  executed  to  i^aln- 
tlff.  who  W8S  then  sheriff  at  Folk  cotmty, 
a  bond,  a  copy  of  which  Is  as  follows: 
"Know  all  men  by  these  presents,  that  we, 
E.  Gibson,  as  principal,  and  John  Gibson, 
ns  surety,  are  held  and  firmly  bound  unto 
S.  C  Pointer,  sheriff,  In  the  penal  sum  of 
seven  hundred  dollars,  for  the  payment  of 
which  sum,  well  and  truly  to  be  made  unto 
the  said  J.  G  Painter,  we  hereto  severaU^ 
and  jointly  bind  ourselves,"  etc.  "The  con- 
ditions of  the  above  obUgatlwi  is  such  that 
whereas,  said  J.  H.  York,  as  plaintlfl.  did 
on  the  13th  d^  of  August,  1887,  soe  out  of 
the  office  of  the  olerk  of  the  district  court 
a  writ  of  attacSmemt  against  the  property 
of  E.  Gibson,  as  detfendant;  and  whereas, 
J.  C.  Painter,  sheriff  of  PdDc  county.  Iowa, 
by  vlrtne  of  aald  writ,  has  attatAed  and 
levied  upon  Ote  fbDowIng  property:  AH  the 
traots  and  shoes  situated  in  the  store  room 
known  as  No.  1,000  on  Grand  avenue,  in 
Des  Moine^  Iowa,  property  of  E.  Gtbuon, 
defendant,  and  of  the  estimated  vnlae  ot 
three  hundred  and  fifty  dollars;  and  whera- 
SB,  EL  Gtbwn  has  made  an  affidavit  that  ho 
bas  an  Interest  In  aald  property,  and  desires 
to  have  as  id  property  discharged  from  said 
ittacbmrat  and  levy:  Now,  therefore.  If  the 
ssid  B.  Gibson  shall  deliver  said  property, 
or  Its  estimated  valne,  aforeaold,  to  said 
sheriff,  to  satisfy  any  judgment  that  may 
be  rmdered  against  aald  def«idant  In  said 
salt  within  twenty  days  after  rendition 
thereof,  then  this  obligation  to  be  Told;  otb- 
•nriae  to  remain  In  fidl  force  and  vlrtna 
mtncsa  oar  hand  this  IStti  day  of  Angnst; 
1887.  B.  Olbsoa  John  aibson."  The  bond 
was  signed  by  John  Gibson,  defieudant,  as 
surety.  It  was  accqrted  by  plaintlfl,  and 
the  attadwd  pnq;»erty  was  released.  B. 
GHM(m  an>eared  in  the  aeti(Bi,  and  filed  a 
dammr  to  the  petition  ther^  It  was 
Bostained  •'so  far  as  the  petition  aiEks  per- 
sonal jndgment  against  B.  Gibson."  No 
other  pleading  was  filed  by  him,  and  no  per- 
SMisl  Judgment  was  rendered  against  Wfw. 
The  cause  was  tried  to  a  jury,  wtaicb  Tea- 
deted  a  geieral  rerdict  against  Joseph  Gib- 
son and  in  favor  of  Toric,  and  found  spA- 
dally  that  the  goods  nprai  whifAi  the  attach- 
ment had  beoi  levied,  to  the  amonnt  of 
fli4,  had  been  removed  from  the  leased 
pnanises  on  Center  street.  Judgment  was 
r«iidend  on  13ie  vwdiet  as  follows:  "It  is 


therefore  ordered  and  adjudged  by  the  court 
that  the  plaintiff.  J.  H.  York,  do  have  and 
recover  ot  the  aald  defendant,  Joseph  Gib- 
son. Jndgment  for  the  sum  of  $146.25,  with 
Interest  thereon  at  six  per  oent.  per  annum 
from  this  date^  together  with  the  costs 

taxed  herein  at  •         dollars,  and  that  a 

special  execution  Issue  therefw."  The  at- 
tached property,  which  was  released  npon 
the  giving  of  the  bond,  was  never  returned 
to  the  plaintiff,  and  the  Judgment  against  Jo- 
seph Gibson  Is  unpaid. 

1.  The  plaintiff  claims  to  have  purchased 
the  judgment  of  York,  and  demands  Jndg- 
ment in  this  action  for  the  value  of  the 
goods  which  the  jury  found  had  been  re- 
moved from  Center  street  The  defendants 
admit  tbat  B.  Glbsmi  bas  bkAA  the  attadied 
proper^,  which  was  returned  to  him,  but 
deny  all  UaUll^  on  the  Ixmd.  Oliey  Insist 
that  the  law  in  regard  to  landlords*  attadi- 
mente  does  not  pro^e  for  a  ddivery  bond; 
thertfoie  that  ^aintlff  was  not  authorised 
to  take  the  one  In  anlt;  that  it  provides 
for  ttie  return  of  the  attached  property,  or 
its  value,  only  to  satisfy  any  Judgment  which 
may  be  rendcared  agidnat  B.  Gibson;  and 
that,  as  no  Jndgment  has  beat  rendered 
against  him,  the  condition  ct  the  bond  Is 
not  broken,  ^nie  defendants  fnrUier  claim 
that  plaintiff  has  not  shown  1v  competmt 
evidence  that  he  is  the  owner  of  the  Judg- 
ment in  fiivor  of  York.  Tla  statute  in  re- 
gard to  landlords'  attachments  does  not  pro- 
vide for  the  release  of  attadied  property  by 
the  giving  of  a  delivery  bond.  It  is  the  well- 
settiad  law  In  this  stat^  however,  that  a 
bond  not  provided  fbr  hj  statute  may  be 
valid  as  a  common-law  obligation.  If  not  in 
violation  of  a  statute,  nor  contrary  to  public 
policy.  That  was  the  /ale  annotmced  in  Gar- 
retson  v.  Beeder,  23  Iowa,  22,  which  was 
a  case  Involving  a  b<Hid  given  to  secure  the 
ideaae  of  property  upon  wbldi  a  landlord's 
attsftooit  had  been  levied,  and  the  bwid 
was  to  be  valid.  See,  also,  Sh^patd  t. 
Collins,  12  Iowa,  57%  The  parties  to  thto 
action,  In  giving  the  bond  In  controversy, 
accepting  It,  and  rdeasing  the  attadied  prop- 
erty, probably  acted  under  the  bdlef  that 
section  2996  of  the  Code,  In  regard  to  general 
attadunenta,  was  applicable  to  tiidr  caa& 
However  that  may  be,  the  d^^idants  se- 
cured the  release  of  the  attadied  property 
by  giving  the  bond.  They  substituted  their 
person^  obligq.tion  to  return  the  property, 
w  pay  its  estimated  value  to  the  sheriff,  to 
secure  its  release.  They  knew  that  it  was 
held  as  security  fbr  the  payment  of  roit 
alleged  to  be  due,  and  that,  if  the  allegations 
of  the  petition  were  true,  the  property  was 
UaUe  for  the  payment  of  the  rent  which 
shoold  be  found  to  be  due.  It  Is  true  tbe 
bond  did  not  «mtnin  the  name  of  Josei>h 
Gibson,  but  it  was  given  In  an  action  to 
whldi  he  was  a  party,  to  rdense  property 
which  was  liaUe  for  the  payment  of  the 
rent  i^lch  he  owed.  The  defendants  must 
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be  held  to  have  known  the  claims  made 
by  York  in  his  petition,  and  to  hare  giTen 
the  bond  with  knowledge  of  his  Interest  In 
the  property  if  his  claim  was  well  fotmded. 
Hie  special  finding  of  the  jury,  and  the 
^gment  which  was  rendered,  show  Hiat 
the  proi>erty  released,  to  the  ralue  of  $114, 
was  liable  for  the  payment  of  tiie  Judgment. 
So  far  as  it  related  to  the  attached  prop- 
er^i  the  judgment  was  not  so  full  and 
complete  as  It  mlgftit  well  hare  been,  but 
It  directed  that  a  special  execution  Issue 
for  the  payment  of  the  amount  of  Yortc's 
recOTery.  That  direction  could  only  refer  to 
the  property  attached  in  that  action.  The 
record  before  ua  justlfles  the  conclusion  that 
all  the  property  attached  was  released  on 
the  giving  of  the  bond  In  suit.  It  Is  true 
that  conclusion  is  denied  by  appuUants,  but 
the  denial  is  based  upon  a  recital  contained 
In  the  written  assignment  of  the  Judgment 
to  plaintiff.  That  recital  is  to  the  effect  that 
Judgment  was  rendered  against  a  portion  of 
the  property  released,  not  that  only  a  por- 
tion of  the  goods  attached  were  released. 
No  Judgment  was  rendered  In  favor  of  E. 
Gibson  for  any  of  the  property  In  contro- 
versy, the  ruling  on  the  demurrer  only  going 
to  the  extent  of  holding  him  discharged  from 
personal  liability  for  the  payment  of  the 
rent  The  averments  of  the  petition  to  the 
effect  that  the  property  attached  was  sub- 
ject to  a  Uen  for  the  rent  due  York  were 
not  denied  by  E.  Gibson,  and  a  Judgment 
as  against  him,  holding  such  property  to  be 
subject  to  the  attachment,  was  aitthorIze<1. 
We  are  of  the  opinion  that  the  Judgment 
rendered,  so  far  as  It  directed  a  apodal  exe- 
cution to  issue,  should  be  construetl  to  be 
a  Judgment  against  E.  Gibson,  within  the 
meaning  and  intent  of.Oie  bond  in  suit.  Otir 
conclusion  Is  sustained  by  the  opinion  tn 
Garretsou  t.  Reeder,  supra.  See.  also,  Blplt^^ 
T.  Gear,  68  Iowa,  400;  32  N.  W.  Bep.  48a 
2.  The  assignment  of  the  Jndgmoit  under 
which  plaintiff  claims  was  executed  iu  the 
name  of  York,  by  his  attorn^.  It  Is  <d^med 
that  authority  for  the  attorney  to  execute 
the  assignment  was  not  shown.  There  Is 
no  direct  proof  of  audi  authority,  but  It 
snfildently  appears  Hiat  York  claimed  that 
plaintiff  was  liable  to  him  for  having  re- 
leased the  attached  property  on  an  insuffi- 
cient bond  without  authority  of  law,  and 
that  he  proposed  to  bring  suit  to  enforce 
his  claim.  Plaintiff  was  advised  by  his  at- 
torneys that  he  was  liaUe  to  York,  and  In 
settlement  he  paid  to  the  attorn^  to  whom 
the  matter  had  been  Intrusted  by  York  tor 
adjustment  ttie  sum  of  $131.20;  and  reoGlved 
the  asidgnment  In  return.  We  think  fliat, 
under  these  drcnmstances,  tiie  attorney  must 
be  presumed  to  have  had  authority  to  exe- 
ecute  the  assignment.  In  the  absence  of  proof 
to  ttie  contrary.  It  Is  not  shown  Hut  the 
amonnt  paid  was  not  Uie  full  amount  of  the 
dalm  made  by  York  against  plaintiff.  The 
transfw  of  the  Judgment  appears  to  have 


bem  a  legitimate  and  proper  means  of  ac- 
compUshlng  the  settlement  dunanded  by 
YorlE,  and  therefore  within  tlie  scope  of  the 
apparent  power  of  his  attorney.  We  find 
no  cause  for  dlaturUnx  the  Judgmeat  of  the 
district  coorL  It  Is  tbwefoce  ofilrmed. 


PETERSON  V,  BREITAG  et  aL 
(Supreme  Court  of  Imn.   liay  22,  1883.) 
Statctb  or  LiMiTATioss— Actios  km  Tokt— 

KbVIVAL    BT     WRITTSX    FbOMIBB  —  UOHTOAOB 

Given  in  Rbttlbhbnt — Considbbation — Sbt- 
TI.BHBKT  or  Claim  to  Avoid  Litigation. 

1.  UcClain's  St  |  S744,  provides  that 
"cauBes  of  action  founded  on  contract  are  re- 
vived by  an  admission  that  the  debt  is  unpaid. 
SB  well  as  by  a  new  promise  to  par  the  same," 
when  made  in  writing,  and  signed  by  the  party 
charged.  Held,  that  a  cause  of  action  for  a 
tort  barred  hy  the  statute  is  uQt  revived  fay  a 
promise,  in  writing,  to  pay  the  damages  dalmed 
th^efor. 

2.  A  note  and  mortgage  glvm  In  settle- 
ment of  a  claim  for  damages  made  by  the  payee 
on  aveount  of  the  adultery  of  the  maker  with 
the  former's  wife,  and  executed  after  the  cause 
of  action  for  the  tort  was  barred  by  the  stat- 
ute, are  without  caoaidaatlon,  and  TtAd. 

a  The  facts  Uut  the  d^m  for  damages 
was  tiiade  br  an  attorn^  on  behalf  of  uie 
payee;  that  If  suit  had  been  brought,  and  the 
maker  had  failed  to  plead  the  statute,  plalntilf 
would  have  been  entitled  to  recover;  and  that 
the  note  and  mortgagee  were  given  to  avoid  such 
litigatioa,--are  Insofficieat  to  constitute  a  con- 
sideration. 

Appeal  from  district  court,  Crawford  coun- 
ty; George  W.  Paine,  Judge. 

This  Is  an  action  In  equity  to  forecloee  a 
mortgage  of  91,000  and  Interest  The  mort- 
gage Is  i^>on  120  acres  of  land  in  Crawford 
county.  The  catise  was  submitted  to  the 
district  court  upon  the  pleadings  and  an 
agreed  statement  of  facts,  and  there  was  n 
decree  tot  ttie  plaintiff.  D^andants  appeoL 

T.  J.  Garrison  and  P.  B).  0.  Lally,  tor  ap- 
pdlants.  GBiaw  &  Kuduile  and  J.  P.  Connor, 
f  w  appdlea 

BOTHBOGK,  J.  1.  The  peUtton  Is  In  Qie 
nmal  form.  The  answer  Is  to  Hie  effect  timt 
the  conslderatlou  for  the  note  and  mortgage 
was  founded  upon  certain  acts  of  adultery 
committed  by  the  defendant  Slgismuzid  Btd- 
tag  with  the  plaintiff's  wife  In  the  year  1877. 
The  note  and  mortgage  were  executed  and 
delivered  on  the  18th  day  of  Deoembw,  1888, 
and  at  tbat  time  all  claim  of  the  plaintiff 
tor  damages  was  barred  by  the  statute  of 
llmitatloDS,  and  said  claim  was  not  revived 
by  the  execution  of  the  note  and  mortgage. 
Hie  agreed  ■tatemcsit  of  Acts  la  aa  follows: 
**Gome  now  the  parties  hereto,  and  stipulate 
and  agree  to  try  and  submit  the  above-enti- 
tled cause  upm  the  following  agreed  state- 
ment of  facts,  togettier  with  the  note  and 
mortsage  hereto  attached,  and,  tat  tiie  pur- 
pose of  tbls  txlal.  said  facts,  and  an  of  them, 
are  admitted  to  be  true:  (1)  That  hereto- 
fore, and  during  the  year  1877,  uie  plaintiff 
in  this  action  was  a  married  man,  and,  re- 
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Htded  In  Crawford  county,  Iowa,  together 
with  his  wife,  Christina  Peterson.  (2)  That 
during  said  year  the  defendant  Sig^smuud 
Breltag  became  criminally  intimate  with 
tbe  said  Christina  Peterson,  the  wife  of  the 
plalntUt.  and  with  her  repeatedly  committed 
the  crime  of  adultery.  (S)  That  the  plalntifT 
in  this  action  did  not  know  of  said  illltdt 
intimacy  i»nfl  criminal  conversation  imtll 
afterwards,  and  during  the  year  1880.  (4) 
Ttiat  In  December,  1889.  the  plaiutlir  in  this 
acdoQ  employed  ^aw  &  Kuehnle,  a  firm  of 
attomcTs  residing  at  Denlson,  Iowa,  topros- 
ecnte  a  suit  for  damages  agalnat  the  defend- 
ant Slglsmnnd  Br^tsg  unless  a  settlement 
coold  be  effected  without  suit;  that,  in  fact, 
DO  mit  had  erer  been  commenced  against 
said  d^endant  (6)  That  In  pursuance  of 
■aid  engagement,  and  as  the  attorney  for 
said  plalntur,  G.  F.  Kuehnle  went  to  the 
residence  of  the  defendant  Slglsmund  Brel- 
tag  on  or  about  the  litth  of  December,  1889, 
explained  the  nature  and  extent  of  his  em- 
pIoTment,  asserted  a  claim  for  damages  on 
the  pan  of  plaintiff  because  of  the  wrongful 
and  Ullctt  acts  her^before  referred  to,  and 
becaose  of  the  criminal  conversation  afore- 
said, and  demanded  a  settlement;  and  that 
the  note  and  mortgage  In  controversy  were 
thereupon  executed  by  the  def^dants  herein 
In  full  settlement  and  satisfaction  of  the 
damages  arising  from  and  growing  oat  of 
the  criminal  conversations  and  lUidt  Intimacy 
:iforesald,  and  that  there  was  no  other  or 
further  consideration  for  the  giving  and  exe- 
cutloii  of  said  note  and  mortgage.  (6)  That 
defendant  has  been  a  recddent  of  Crawford 
county.  Iowa,  from  1877  to  and  Including 
1889.  (7)  That  no  part  of  aaid  note  has  been 
paW." 

It  win  be  obBerred  that  the  cnuae  of  action 
accrued  In  the  year  1877,  and  fhia  action 
was  commenced  In  the  year  1S90.  It  Is  con- 
ceded that  tiie  action  la  barred,  If  it  were  not 
for  the  note  and  mortgage.  Tliere  Is  no 
daim  made  fliat  flie  cause  of  action  was 
taken  out  of  the  operation  of  the  statute  by 
reaam  of  the  plaintiff  having  no  knowledge 
Otmott  or  by  reason  of  Its  concealment 
The  daim  of  the  defendant  la  that  the  note 
and  mortgage  are  without  consideration  be- 
cause the  cause  of  action  for  the  criminal 
Intimacy  was  fully  barred  by  the  statute  of 
Hmltatloiu  long  befbre  the  note  and  mort- 
gage were  executed.  Tbe  plaintiff  claim's 
diat  Ada  Is  not  an  action  for  the  or^nal 
tort,  hat  la  an  action  upon  a  contract  found- 
ed iqioa  tlie  note,  and  that,  althoog^  an 
action  for  the  tort  eouid  not  have  been  main- 
tained, yet,  because -there  was  once  a  ri^^t 
of  action,  ibere  was  a  moral  consideration 
for  tbe  note  and  mortgage.  The  statato  of 
Hmltntlons  upon  which  flie  question  arises 
b  as  fcdiows:  **r]ie  following  actions  may 
be  brought  within  the  times  herein  limited, 
respectively,  after  their  causes  accrue,  and 
not  oftc^rwards,  except  when  othenviso 
specially  declared:    (1)  Acdous  fbmided  on 


Injuries  to  tbe  person  or  reputation,  whether 
based  on  contract  or  tort,  or  for  a  statute 
penally,  within  two  years."  McClain's  St 
S  3734.  "Causes  of  action  founded  on  con- 
tract are  revived  by  an  admission  that  the 
debt  La  unpaid,  as  well  as  by  a  new  promise 
to  pay  the  same.  But  such  admission  or 
new  pi'omise  must  be  in  writing,  signed  by 
the  pereon  to  be  charged  thereby."  Id.  | 
8744.  The  plain  meaning  of  these  provl^ons 
of  the  statute  is  that  an  action  for  a  tort 
cannot  be  revived  by  a  new  promise.  Such 
an  action  is  not  within  the  exertion  con- 
tained In  the  lost  section  above  quoted.  The 
rights  governing  the  parties  are  controlled 
by  section  3734.  It  is  an  absolute  provision 
that  no  action  shall  be  brought  except  with- 
in tlie  time  therein  limited,  and  It  has  uni- 
formly been  held  that  no  promise  to  pay 
will  revive  an  action  of  tort  after  the  action 
is  barred  by  lapse  of  time.  2  GreenL  Bv. 
440;  Oothout  v.  Thompson,  20  Johns.  277; 
Goodwyn  v.  Goodwyn,  16  Ga.  114;  Ott  v. 
Whitworth,  8  Humph.  494;  13  Amer.  & 
Eng.  Enc.  Law,  74S;  Aug.  Lim.  219.  As  we 
understand  counsel  for  appellee,  they  do 
not  dispute  the  correctness  of  the  rule  that 
an  action  of  tort  cannot  be  revived  by  a 
promise  to  pay  for  the  tort  "We  quote  the 
following  language  from  their  argument 
filed  In  this  coui't:  "Instead  of  giving  a  note 
In  settlement  and  liquidation  of  the  claim  of 
plaintiff,  If  the  appelant  had  simply  given 
a  writing,  admitting  his  guilt,  and  promis- 
ing therein  to  discharge  the  damages  occa- 
sioned thereby,  it  would  hare  compelled  a 
suit  upon  the  original  tort,  and  this  admis- 
sion and  promise  would  not  remove  the  bar 
of  the  statute.  This  Is  appellants'  conten- 
tion. This  we  concede."  It  appears  to  us 
that  the  above  concession  must  be  regarded 
as  correct.  It  la  In  line  with  about  all  that 
is  to  be  found  In  the  authorities  on  the  sub- 
ject It  Is  true,  aa  claimed  by  counsel  for 
appeillee,  that  this  Is  not  an  action  for  tort, 
bntlsftnmdedaponanoteandmortgige.  Bat 
It  mnat  be  conceded  that  It  is  always  per- 
mls^Ue  for  titie  defendant  In  such  an  action 
to  show  {heading  and  proof  what  the 
eonslderatlon  for  the  note  and  mortgage 
was.  When  this  la  dtme  the  transaction  is 
just  the  same  as  If  the  defendant  had  Insert- 
ed In  the  note  and  mortgage  an  admls^n  of 
guilt,  and  that  the  note  and  mortgage  were 
given  to  pay  tbe  damages  occasioned  there- 
by. Any  other  holding  would  sacrifice  the 
Bidwtance  of  the  transaction  to  the  mere 
form.  In  whatever  way  Uie  qoostion  Is 
viewed,  In  connection  with  the  pleadings 
and  agreed  statement  of  Acta,  there  Is  no 
escape  from  the  ctoicluMon  thnt  tbe  rif^lits 
of  the  parties  are  the  same  am  If  the  defend- 
ants had  signed  a  writing  a<duiowledg'>ng 
liability,  and  promislug  to  pay  for  the  wruiif;. 

2.  It  Is  farther  stated  that  a  claim  for 
damages  Is  a  sufficient  conslderatlcm  to  sup- 
port a  promissory  note,  and  evon  though' 
executed  after  the  claim  Is  bari-ed.  'Ilie  ur- 
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feTiment  In  aapport  of  this  proposltloii  is 
fonnded  upon  the  thought  that  the  defend- 
ants would  have  been  coinp^ed,  either  by 
domuri-er  or  ansTver,  to  raise  the  question  of 
a  statute  of  llmltaUons,  and  that  If  they 
waived  tMa  right  a  recorery  could  be  had  on 
the  tort,  and  that  the  giving  of  the  note 
aod  mortgage  operated  as  a  waiver.  This  Is, 
in  effect,  the  same  as  the  last  proposition. 
When  it  Is  found  that  the  note  and  mortgage 
are,  In  BuT»lunce,  an  admission  and  promise 
to  pay  for  an  outlawed  tort,  there  Is  nff 
question  of  waiver  In  the  case.  As  we  have 
seen,  the  authorities  are  uniform  that  no 
action  can  be  maintained  upon  a  promise, 
the  consideration  of  whicdi  la  Uie  original 
tort 

3.  It  Is  further  dalmed  that  tbe  action 
can  be  maintained  because  the  note  and 
mortgage  were  ^voi  In  settlement  to  aToId 
UUgatlon.  But  we  have  found  that  the  dalm 
waa  unfounded,  because  It  was  barred  by 
the  statute  of  limitations.  It  Is  sold  In  argu- 
mrait  that  the  statute  of  limitations  Is  a  de- 
fense that  must  be  specially  pleaded,  and 
that  a  party  la  under  no  legal  or  moial  obli- 
gation to  Invoke  It  The  some  may  be  BiUd 
of  any  other  def«ise.  A  defendant  has  tbe 
legal  ri^t  to  moke  defanlt,  and  allow  Judg- 
ment to  go  against  him,  however  unfounded 
the  dalm  may  be.  It  Is  wdl  settled  that 
there  must  be  at  least  some  appearance  of 
a  valid  dalm  to  support  a  settlonent  to 
avoid  litigation.  Jsi  SuUlvan  t.  OoHIus,  18 
Iowa,  228,  It  Is  said:  "A  note  ^ven  before 
a  suit  brought  to  settle  an  Illegal  or  wholly 
unfounded  claim  has  not  snffldent  considera- 
tion to  support  It  aud  cannot  be  enforced 
at  law.  It  is  essential  that  the  claim  be 
maSntalnaUe  at  law  or  in  eqtd^,  or  at  least 
that  It  be  doubtful  dther  in  Ita  right  or 
amount"  See,  also,  Keefe  v.  Togle,  88  Iowa, 
88;  Tucker  t.  Bonk,  43  Iowa,  80.  Hie  de- 
cree of  the  district  court  Is  reversed. 


SMITH  V.  K£NQ, 
(Saprcme  Court  of  Iowa.  May  IS,  1893.) 
AcTiox  ON  NoT>  OF  Dbcedbnt — DiNUL  or  Sio- 

yATCKR. 

1.  Under  Code,  {  2730,  providing  that  the 
signature  to  a  written  iaatrument  on  which  suit 
is  broagbt  shall  be  deemed  genuine  and  ad- 
mitted unless  the  person  whose  signature  it 
purports  to  be  riiall  deny  its  genuinenesB  under 
oftth.  a  denial  of  the  ext'dilton  of  n  note,  in 
an  actioD  against  the  executor  of  the  person 
alleged  to  have  executed  it,  includes  a  denial 
of  the  genuineness  of  the  siznature. 

2.  Under  Code,  {  2410.  providing  that 
claims  filed  against  an  estate,  and  not  ex- 
pressly admitted  In  writing  signed  by  the  ex- 
ecutor, with  the  approbation  of  the  court,  shall 
be  considered  as  denied,  without  any  pleading 
in  behalf  of  the  estate,  a  note  alleged  to  have 
been  executed  by  a  decedent  is  not  admissible 
in  evidence,  in  an  action  thereon  against  her 
executor,  in  the  absence  of  evidence  to  prove 
the  genuineness  of  decedent's  signature. 

Appeal  from  district  court  Madison  oouur 
iyi  J.  H.  Applegate,  Judgeu 


Proceeding  to  establish  a  claim  against  aa 
estate.  Judgment  against  plaintiff  for  costs, 
and  he  appeals. 

Stede  &  Robblna,  tor  appdlant  Joluh 
Leonard  ft  Son  and  A.  B.  Dabney,  for  appel- 
lee. 

KINNE,  J.  1.  July  15.  1891,  plaintiff  filed, 
aa  a  claim  against  tho  estate  of  decedent, 
Jane  King,  a  promissory  note  on  which  there 
was  then  due,  Induding  tDterMt  $208.80. 
He  also  claimed  $29.45  as  attorney's  fee  on 
said  note.  Due  notice,  and  a  copy  of  the 
claim,  were  properly  served,  on  the  defend- 
ant Defendant  filed  an  answer  denying  all 
aUegatious  of  the  plaintiff's  petition,  except 
those  that  are  expressly  admitted,  or  that 
are  otherwise  responded  to.  He  expressly 
denied  that  the  deceased  ever  made,  oze- 
cuted,  or  delivered  to  plaintiff,  or  to  any  one. 
the  note  aued.  on,  or  that  she  was  ever  tn> 
debted  to  plaintiff.  He  avers  that  deceaset) 
never  had  any  deolingH  with  plaintiff;  that 
she  never  made  her  mark  to  said  note,  awf 
never  authorized  any  one  to  do  so  for  her; 
that  she  never  assented  or  consented  to  the- 
ezecutiiHi  of  said  note;  and  that  the  signa- 
ture thereto,  if  Intended  for  her  signature,, 
is  a  forgery.  He  prayed  Judgment  for  costs. 
Tlie  answer  la  verified  by  the  executor.  The- 
note  la  In  the  usual  form,  payable  to  8.  J. 
Smith,  guardian,  and  la  algned:  "A.  R.  King. 
b«r 

Jane  X  King."  The  cause  was  tried  to  the 
mart. 

court  Plaintiff  offered  In  evidence  tbe  noter 
which  was  objected  to  as  iirdevant.  Immate- 
rial, and  incompetent  The  conrt  admitted- 
the  note,  without  requiring  plaintiff  first  .to 
prove  the  genuineness  of  the  ri^iatiire  of 
said  Jane  King,  but  reserved  t3w  ri^t  to 
diange  Its  ruling,  and  reject  the  note  aa  evi- 
dence without  sadi  proo^  U  so  advised  in 
the  farther  progress  oi  the  trial.  Counsel 
toe  plaintiff  at  the  time  advised  the  court 
that  they  were  unable  to  moke  sodk  proof. 
Thereupon  plaintiff  rested.  Defendant  then 
Introduced  evidence  for  the  purpose  of  show- 
ing that  the  Edgnature  was  not  genuine.  The 
Judge  bavlngt  by  consent  taken  the  case  un- 
der advlsemoit  on  January  7,  1^2,  filed  his- 
findings,  wherein  he  changed  hla  fwmer  rul- 
ing, and  exduded  flie  note  as  evidence,  and 
rendered  Judgment  for  tiie  defeaidant  fur 
costs. 

2.  The  oidy  question  presented  Is,  did  the 
court  wr  in  holding  that  Ihe  note  was  not  ad- 
missible. In  the  absence  of  any  evidence  au- 
to the  genuineness  of  tiie-  signature  of  Jane 
King?  Hie  question  presented  Invfdvesttiecon- 
structioa  of  sections  2410  and  2730  of  the 
Code.  Section  2410  provides  that  an  datms 
filed  against  an  eatete,  and  not  expressly  ad- 
mitted in  writing,  signed  by  the  ^ecutor, 
with  the  approlKLtloa  of  the  court,  sliall  be 
ctHuddered  as  dei^ed,  without  any  {deadlng 
on  bdialf  of  tbe  estate.  Section  2730  pro- 
vides that  whoa  a  wrlttrai  Instrument  Is 
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bu^s  of  the  action,  the  stgn&tnre  thereto 
shall  be  deemed  genniiie  and  admitted,  *m- 
lesa  the  person  whose  Blgnatnre  Uie  same 
purports  to  be  shall  deny  the  gemdnenesc!  of 
tiucb  signature  under  oath.  Under  section 
::4I0  It  has  been  held  that  the  denial  made  by 
the  law  puts  In  Issue  all  matters  npon  which 
a  defense  to  the  claim  could  be  based,  usu- 
ally set  forth  In  a  general  denial,  (ScotU 
l-^ber,  77  Iowa,  97.  41  N.  W.  Rep.  083,)  and 
that  such  denial  casts  the  burden  on  the 
plalndfr  to  establish  every  material  allega- 
tion  of  bis  petition,  (Lamm  t.  Soof,  79  Iowa, 
SOT.  44  N.  W.  R^.  898.)  In  Ashworth  v. 
Onibbs,  47  Iowa.  ^14.  it  was  ^pressly  held 
that  a  denial  of  the  execntton  of  the  note  In- 
clud<!d  a  dei^  of  the  genoineness  of  fbe  bIb> 
oature.  In  cases  of  this  idumurter.  It  seems 
to  OS  that  tliat  case  Is  decislTe  of  tUa  one. 
Pliihitur  claims  that  while  the  case  last  dted 
holds  that  the  genuineness  of  the  signature 
of  deceased  may  be  put  In  Issue  by  a  denial 
<a  the  execution  of  the  note,  only,  stm  the 
prestimptlon  remains  that  tihe  signature  Is 
gentiine,  and  the  burden  rests  upon  the  de- 
fendant to  orercome  Lt  We  do  not  so  tm- 
deistand  It.  We  think  that  the  law,  m  such 
coses,  is  that  a  denial  of  tbe  execution  of  the 
note,  made  by  a  pleading  filed,  or  a  denial 
made  by  tbe  atatnte,  (Code,  I  241O0  puts  in 
Issue  the  gemdneneas  of  the  signature  to  flie 
note,  and  the  burden  Is  on  the  plaintiff  to 
^ow  the  genuine  character  of  the  signature 
before  he  Is  entitled  to  bring  his  note  In  evi- 
dence. As  Is  hdd  In  Ashworth  t.  Orabbs, 
tupra,  from  the  very  nature  of  the  circtun- 
stancea  surrounding  snch  cases,  the  stetnte 
cannot  apply.  'Hie  one  who  It  Is  Claimed 
rigned  ttie  instmment  la  dead.  He  Is  pre- 
vented from  denying  tbe  genuineness  of  the 
rignatare;  and  It  Is  a  most  salutary  rule  that 
reqidres,  In  such  cases,  tiiat  the  plaintiff  es- 
tablish the  genuine  character  of  the  slgna- 
tore  befbre  he  Miall  be  permitted  to  put  the 
paper  In  erldencb  We  need  not,  however, 
rest  the  decision  of  this  question  on  the  case 
of  AAworUi  T.  Ombbe,  supra,  alone.  Aa  we 
linve  indicated,  section  of  the  Code 

dearly  Imposes  on  plalntlfl  the  burden  of 
showing  flie  genuIneneBS  of  the  algnature  «f 
the  decedrait  The  claim  is  draled  without 
any  pleading  on  part  of  the  estate.  As  no 
pleading  Is  required  on  behalf  of  tlie  exec- 
Dtor,  tbe  denial  which  tlie  law  makes  con- 
tinues to  exist  in  bis  favor,  even  If  he  file  a 
pleading,  except  In  so  f&r  as  he  may,  1^  such 
pleading  or  otherwise,  waive  the  provlslona 
of  the  fltattite.  The  law  puts  In  Issue  the 
truth  of  every  allegation  and  dalm  which  Is 
•wsentlal  to  tbs  plalnUfTs  recovery.  It  dis- 
poses of  the  presumptions  which  ordlnnrlly 
obtain  tn  favor  of  the  genuineness  of  the  alg- 
oatnre  to  a  written  Instnuuent  when  tiie 
statntoty  denial  Is  not  made,  and  says  to  the 
rinimant,  *Trhe  burden  Is  on  yon  to  show  that 
the  decedent  executed  flils  note,  before  yon 
ran  make  It  evidence  ntnlnst  his  represen- 
tatfve."  Bven  If  plalntiflTs  contention  was 


correct  as  to  the  effect  of  section  2410,  still 
he  would  be  required,  under  section  2730,  to- 
introduce  evidence  to  show  the  gentilnenees- 
of  the  signature  to  his  note  before  he  oould 
put  It  In  evidence.  In  any  view  of  tbe  case, 
the  holding  of  the  district  court  was  flgbt, 
and  its  Judgment  Is  affirmed. 


DAVIS  V.  UILLBR. 
(SviveBM  Court  of  Iowa.  May  15,  1898.) 
Hon— iMDOBSBHBK'r— Waivbb  or  Konoa  asd 

Pbotbst— Vssini. 

1,  A  promise  to  pay  a  note  in  case  the 
maker  does  not,  made  by  an  ladorser  afttf- 
mnturity  of  the  note,  and  when  he  has  re- 
ceived no  notice  of  nonpayment,  la  waiver  off 
notice  and  protest. 

2.  Code,  §  2586,  provides  that,  with  certain 
exertions,  personal  actions  mast  be  brought 
in  a  county  wherein  some  of  the  def«ad- 
nots  actaally  reside.  Section  2681  provides 
tli&t,  when  a  written  contract  Im  to  be  per- 
formed in  any  particular  place,  action  for  a. 
breach  thereof  may  be  bronnrht  in  the  county 
wherein  soch  place  is  situated.  Held,  tbkt  th* 
blank  Indorsement  of  a  note  payable  at  a  pai^ 
tlcnlar  place  does  not  require  the  Indorser  t»- 
pay  at  that  place,  and  unless,  therefore,  he  is 
a  reddent  in  the  county,  no  action  can  bo- 
brodi^t  against  lilm  ther^. 

Appeal  from  district  court,  Jones  county; 
J.  H.  Preston,  Judge. 

Action  to  recover  the  aniount  due  on  a 
promissory  note  Indorsed  by  defendant  Mil- 
ler. He  filed  a  motion  for  a  change  of  tbe 
place  of  trial,  which  was  sustained,  and  an^ 
allowance  was  made  In  his  fkvor  for  expense 
Incurred  In  attending  conrt  In  Jones  oonnty. 
The  plaintiff  appeals. 

Sheean  &  McCam,  tm  appdlaat  Smitb 
&  OnlUson,  for  appellea 

ROBINSON,  a  J.,  O^ie  petltioD  In  this, 
case  was  filed  In  July,  1891,  and  allies  tiio 
following  fiacts:  On  ttie  Ist  d^'  of  Mar«du 
1881,  O.  L.  Taylor  made  his  negotiable  prom- 
issory note  for  tiie  sum  of  9178;  payable 
finir  years  after  its  date,  to  tlw  order  of 
B^e  Ta^r,  at  Anamosa,  Iowa.  The  payee-, 
indorsed  the  note  in  blank  to  defendant, 
and  he  Indorsed  it  In  Vke  manner  to  plain- 
tiff. The  amount  due  on  the  note,  and  un- 
paid, Is  9185-  On  the  17th  day  aC  Decnnber. 
18S9.  defendant  wrote  to  plaintUT  In  regard' 
to  the  note  as  follows:  "I  thon^t  tiiat 
note  paid  last  summer,  as  per  agreement. 
Have  writtoi  to  O.  L.  Taylor  concerning  that 
matter.  If  he  Hont  see  to  the  settlement 
of  It,  I  will,  without  additional  costs.  T.  J. 
MlUer."  Subsequently  he  wrote  another  let- 
ter, In  which  he  said  he  would  pay  {daln- 
tiff  the  remainder  d  ^e  on  ttie  note  In  case  th«- 
maker  did  not  It  does  not  appear  tiiat  tiie 
note  was  ever  protested,  but  tbe  petition  al- 
leges that,  1^  means  of  the  letters  referred 
to,  defendant  waived  presentation,  demand, 
notice  of  nonpayment,  and  protest  of  the 
note,  and  became  absolntdy  liable  tlmeon 
as  Indorser.  Tie  maker  and  payee  of  the- 
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note  were  named  In  the  petition  u  parties 
defendant  with  Utller.  And  judgment  was 
demanded  against  all  ftf  tba  defendants  tor 
the  amount  due  on  the  note,  with  an  at- 
torney's tea  and  costs.  The  oii^nal  notice 
was  personally  served  on  MUlw  in  Shelby 
county,  but  no  serrtce  was  made  upon  die 
other  defendants,  and  they  did  not  enter  an 
appeuance  In  the  case.  At  the  next  terra 
of  court.  MlUar  filed  an  apidlcatlon  for  a 
change  of  the  place  of  trial  to  Shelby  coun- 
ty, uid  for  a  Judgment  fOr  ezpoises  Incurred 
tn  attending  court  In  Jones  coun^.  The  ap- 
plication  was  accompanied  by  an  affidavit 
of  MlllCT,  which  showed  that  he  was  then, 
and  had  beea  tar  14  years,  a  resident  of 
Shelly  county,  snd  th^  bis  codefendants 
were,  when  the  application  was  made,  and 
aJao  when  Hie  action  was  commenced,  non- 
residents of  tills  state.  Hie  change  d^nand* 
ed  was  granted,  and  judgment  was  rendered 
In  favor  of  defendant  for  his  expenses. 

The  appellant  Insists  that  tbe  action  was 
property  brou^^t  In  Jones  county,  for  the 
reason  fliat  the  note  was,  Ite  t^ms.  pay- 
aUe  there,  and  appellee  was  responstUe  for 
its  payment  The  appellee  contends  ■  ttiat 
althou^  the  undertakh^t  Implied  by  his  In- 
dOTsement  bound  him,  oondlUonally,  to  pay 
the  note^  yet  It  did  not  require  him,  in  any 
event,  to  pay  It  at  Anamosa;  that  the  obli- 
gation of  the  makte  to  pay  it  there  was  not 
assumed  ^  the  indmsement;  and  that  the 
letters  did  not  extend  his  Uabiuty  in  that 
respect  Tba  letters  contained  an  absolute 
promise  to  pay  the  note  If  the  makw  did  not 
Appellee  knew  when  he  wrote  them  that 
he  had  not  received  (due  notice  of  the  non- 
payment (tf  flie  note,  If  such  notice  had  not 
been  giren;  and.  In  the  absence  of  showing 
to  the  contrary,  his  promise  will  be  pre- 
sumed to  hare  been  made  with  knowledge 
of  the  fact  that  the  note  had  not  been  pro- 
tested for  Nonpayment  The  effect  of  sucSi 
a  promise^  so  made^  Is  to  watre  demand  and 
noUoe  ot  nonpaym«it  Iiomax  t.  Smyth,  00 
Iowa,  228,  and  outtiorttles  fhetein  dted.  It 
fUIowB  that  on  Hie  showing  made  by  the 
petition,  if  defendant  Is  liable  for  the  pay- 
moit  of  the  note,  his  UabUity  is  that  of  an 
iDdorser. 

We  are  next  required  to  determine  wheth- 
er the  Uank  Indorsement  of  a  negotiable 
promissory  note^  payable^  by  its  twms,  at  a 
designated  place,  requires  the  tndorser,  when 
his  liability  becomes  fixed,  to  pay  the  note 
at  audi  places  wh«t  he  reridea  outside  the 
county  wbcce  it  1>  sltaated.  Sectltm  2586  of 
the  Code  Is  as  follows:  *^xcept  irtkere  oth- 
erwlse  provided  herdn,  personal  actions  must 
be  broDght  In  a  county  wherdn  some  of  the 
defendants  actually  reside.  But  If  none  ot 
them  have  any  residence  within  the  state, 
they  nu^  be  sued  in  any  county  wherein  ei- 
ther of  them  may  be  found.  But  In  all  ac- 
tions upon  negotiable  paper,  except  when 
made  payattle  at  a  particular  idace.  In  which 
any  maker  of  such  paper,  being  a  resident  of 


this  state,  Is  made  defendant,  the  place  of 
trial  shall  be  limited  to  a  county  wherein 
some  one  of  the  makers  of  such  paper  re- 
sides." It  Is  otHttotded  by  appellee  that  the 
first  dause  of  that  section  Is  api^lcaUe  to 
tills  action.  It  Is  dear  that  tlie  remainder 
Is  not  for  tiie  resson  tiiat  tiie  note  In  suit 
Is  made  payable  at  a  particular  place;  tiie 
makers  are  nonresid«its  ct  tbe  stat^  and 
are  not  actual  parties  to  tiie  acti<m.  ^nie 
appellant  claims  that  sectbn  2S81  of  the 
Code  authorised  the  bringing  ot  the  action 
in  Jones  county.  Ttat  section  is  as  foUowa: 
"WhMi,  1^^  its  ternu,  a  written  contract  Is 
to  be  pafOnned  in  any  particular  place,  ac- 
tion tm  a  breadi  thereof  may  be  brou^t 
In  the  county  wherein  sudi  place  Is  dtuatr 
ed.'*  Whetiier  the  claim  of  appellant  Is 
well  founded  depends  upon  the  nature  and 
extent  of  the  obligation  created  by  tb»  in- 
dorsement An  Indorsement  c(Hutitutes  a 
new  agreement  witii  the  Indorse^  1^  wblcb 
tiie  Indorser  agrees  that  tiie  Instrument  irill 
be  paid  at  maturity,  and,  if  It  Is  not  so  paid 
upon  proper  demand,  that  he  will  p^ 
it  if  duly  notified  of  the  default  2  Pars. 
Xotes  &  B.  23;  Tied.  Com.  Paper,  i  259;  2 
Amer.  &  Eng.  Bnc  Law.  284.  The  UabU- 
1^  of  the  maker  ct  a  n^otiaUe  Instramcoit 
is  determined  by  the  law  of  the  place  where 
It  la  to  be  performed,  but  the  llaUlity  created 
by  an  Indorsement  Is  to  be  fixed  and  con- 
strued according  to  the  law  of  the  place 
where  It  waa  made.  Bank  t.  Oreen,  33 
Iowa,  141;  Huse  t.  HambUn»  29  lom,  602; 
niorp  T.  Gralg,  10  Iowa,  461;  Tied.  Com. 
Paper,  |  60S;  Lee  t.  Selleck,  83  N.  T.  615; 
Freese  t.  Brownell.  35  N.  J.  Law,  28S;  Hunt 
T.  Standart,  IS  Ind.  S3;  Tnillams  t.  Wade,  1 
Mete.  (Mass.) 82.  Someof  thaauthoritlesdted 
refer  to  bills  of  exchange,  but  when  negotia- 
ble i^mlssory  notes  are  tranafored  by  In- 
dorsement  in  the  same  manner  as  are  bills 
of  exchange^  the  same  rale  is  applicable  to 
the  Indorsement  of  botii  classes  of  Instru* 
meuts.  That  is  the  case  In  this  state,  under 
section  2082  of  the  Code,  whldi  provides  for 
the  transfw  of  such  notes  "by  Indorsement 
or  delivery,  in  the  same  manner  as  inland 
bUIs  of  exdiange,  according  to  tiie  custom  of 
merdiants."  Indorsements  ara'gomned 
the  law  of  the  place  where  they  ore  made, 
for  tiie  reason  that  the  obligations  iriildi 
they  create  are  to  be  performed  there,  or 
generally,  and  not  at  a  place  spedfled.  The 
case  of  Hunt  t.  Standart  was  found- 

ed upon  a  promissory  note  payable  in  New 
Tork,  but  made  and  Indorsed  tn  Indiana. 
The  court  hdd  that  the  liability  of  the  in- 
dorser was  to  be  determined  by  the  laws  of 
Indiana.  In  considering  the  und«taklng  of 
an  Indorsor,  it  uses  language  as  follows: 
"The  maker  binda  himself  to  pay  at  the 
place  named  In  the  note  for  payment  and 
there  his  contract  Is  to  be  performed.  The  in- 
dorser promises,  upon  certain  conditions, 
which  are  not  expressed  In  the  contract  of 
indorsement  but  whldi  are  implied  by  law. 
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that  lie  will  par  the  note,  but  not  th&t  he 
wUl  pay  It  at  the  place  named  in  tbe  note 
tor  payment  This  promise  ts  general,  for 
tbe  payment  of  the  note  npon  the  implied 
conditions,  and  soch  gesieral  promise,  not 
specially  to  be  performed  elsewhere,  is  gov- 
erned by  the  lex  lod  contractus,  which  must 
detmnlne  the  condition  npon  which  he  Is 
held  Bable.**  We  are  of  the  opinion  that  the 
mle  4tf  law,  as  thns  stated.  Is  correct,  and 
supported  the  aathoritLes.  Applying  it 
to  the  facts  in  this  case,  we  must  hold  that 
the  contract  ctf  tha  a^pdlee  doos  not  t» 
quire  him  to  pay  the  note  at  Anamoaa. 
The  contract  of  the  maker  required  him  to 
pay  It  at  that  place;  but  the  contract  of 
the  lnd<Hrser,  npon  which  appdlee  is  son^t 
to  he  hdd,  docs  not  sped^  Ae  place  of 
iiertormance.  The  maker  oX  tbe  note,  al- 
thon^  named  In  tbe  petition  as  a  defradant, 
was  not  made  a  v^rtj  to  the  actltm  by  the 
serrlee  of  notice,  and  the  same  is  tme  of  the 
flrst  Indoiser,  and  neither  was  a  resident  of 
This  state,  'iho  action  must,  therefbre,  be 
treated  as  against  Mfller  alone,  and  no 
question  ot  tiie  acquiring  of  Jurisdiction  of 
n  nonresident  of  the  county  where  the  ac- 
tion was  twocifi^t  hy  a  Jobider  of  partlea 
defendant  is  involved  in  the  ease.  We  con- 
clude Uut  tbe  actitm  was  Improperly  bnnvht 
In  Jfmes  cotmty,  and  that  the  order  of  the 
district  coort  in  dianghig  the  {dace  of  trial 
was  correct  AfBrmeA. 


WOLFH  T.  JAFFRAT  et  ml. 
(Stqpceme  Gonrt  of  lom.  Msy  20,  18091) 

HorrojiaKa— FoxDS  Cohvehted   bt  Tkusteb— 
Validitt  as  against  Pbrso^tal  Crbditobs— 
Action  to  FnRSGi<oBB  —  Appbaii  bt  Joniob 
Ubxboldbks— Notice  to  CooBrssDANTs. 
L  By  agreement  between  L.  and  M 
rain  mon^  in  their  hsndfl,  ss  trustees,  was 
loaned  to  the  former,  for  which  he  executed 
Ui  note  to  M.,  as  trustee,  and  agreed  to  ^ve 
■ecuritr.    Soon  thereaftw,  M.  died,  and  Lb, 
who  was  iDsolvent,  on  demand  of  some  of  the 
benefldaries  of  the  trust  executed  a  trust  deed 
to  idsJntiff  to  secure  the  note,  which  had 
prenonsly  been  delivered  to  tbe  latter.  Seld, 
that  such  deed  was  not  fdven  by  L.  to  secure 
a  debt  due  to  himself,  bat  to  secure  a  debt 
due  from  him  to  the  beneficlariee  of  the  fund 
iriddi  he  had  converted,  and  was  valid  against 
Us  personal  Junior  judgment  creditors. 

2.  Where  the  note  which  such  trust  deed 
was  ^ven  to  secure  is  post  due,  the  grantee 
may  maintain  an  action  to  foreclwe  the  deed, 
ihough  there  has  been  no  default-  in  the  trust, 
and  nothing  Is  due  the  beneficiaries. 

8.  In  an  action  to  foreclose  a  trust  deed, 
to  which  junior  judgment  creditors  are  made 
defendants,  a  notice  of  a^eal  by  them  from 
a  decree  adjudfdnx  plnintiffft  lien  to  be  valid, 
and  superior  to  theirs,  need  not  be  served 
on  their  eodefendants,  since  the  determination 
of  the  question  involved  will  not  affect  the  in- 
terests  of  the  latter. 

Appeal  from  district  court,  Crawford  coun- 
ty;  George  W.  Paine,  Judge. 

Plaintiff,  as  trustee,  prosecutes  this  action 
hi  equl^  to  recover  judgment  against  Fon- 
toB  B.  Lawlor,  on  his  promissory  note,  and 


for  a  decree  forw^oslnc  a  tmgt  deed  on  cer> 
tain  land  in  Crawford  county,  executed  by 
F.  R.  Lawlor  to  plaintiff,  as  trustee,  to  se- 
cure the  payment  of  said  not&  Defiudt  for 
want  of  answer,  and  decree  of  fknredosnre, 
was  entoed  against  the  defendants  Fonton 
B.  Lawlor  and  LUlle  0.  lAwlor,  and  Judip 
meat  on  tbe  default  against  Fonton  B.  Law- 
lor. The  defoidants  E.  S.  Jaffiay  ft  Co.  and 
E.'  &  Joffray,  bdng  made  defendanti*  aa 
claiming  some  Interest  In  ^  land,  answered, 
denying,  for  reasons  stated,  plaintiff's  right 
to  maintain  this  action,  the  validity  of  the 
tmat  deed,  and  setting  up  an  alleged  superior 
title  to  the  hmd.  The  case  was  tried  to  the 
court,  and  decree  entered  In  favor  of  the 
plaintiff,  from  which  deTendants  SJ.  8.  Jaf- 
fray  &  Co.  and  E.  S.  Jaffray  appeaL 

T.  J,  Garrison  and  Weigley,  Bulfcley  A 
Gray,  for  appellants.  Shaw  &  Euehnle  and 
P.  B.  Wolfe,, for  appellee. 

GIVEN,  J.  1.  Plaintiff  moves  to  dismiss 
this  appeal  npon  several  grounds,  one  of 
which  is  that  the  defendants  F.  R.  Lawlor 
and  Lillie  C.  Lawlor  do  not  join  in  the  ap- 
peal, and  were  not  served  with  notice  there- 
of. In  Moore  v.  Held,  73  Iowa,  &40,  35  N.  W. 
Rep.  623,  It  Is  held  that,  when  the  appeal  is 
taken  by  a  part  of  several  copartles,  service 
of  notice  on  the  other  oopartles  Is  not  Juris- 
dictional; that  when  notice  is  served  on  the 
adverse  party  and  clerk,  and  the  clerk  is  se- 
cured his  fees,  this  court  has  Jurisdiction 
upon  such  questions  in  the  case  aa  affect 
only  tbe  rights  of  the  parties  before  It  but 
if* the  Judgment  appealed  from  cannot  be 
modified  or  reversed  without  Injuriously  af- 
fecting the  interests  of  the  absent  coparties, 
the  appeal  cannot  be  considered.  See,  also, 
Pt^e  V.  Baubinek,  82  Iowa,  688,  48  N.  W. 
Rep.  995.  The  controlling  question  present- 
ed on  this  appeal  is  whether  the  trust  deed 
sou^t  to  be  foreclosed  Is  valid  as  against 
the  appdlants,  as  creditors  of  F.  R.  Lawlor. 
This  qneBtion  Is  made  between  the  parties 
before  us,  and  may  be  decided,  as  between 
them,  without  Injuriously  affecting  the  In- 
terests of  F.  R.  Ijawlor  or  Llllie  C  Lawlor. 
The  other  grounds  of  the  motion  have  been 
fully  answered  by  an  amended  abstract 
The  motion  Is  overruled. 

2.  There  is  no  material  controversy  as  to 
the  facts  In  this  case,  and  those  necessary 
to  be  moitloned  are,  in  substance,  as  fol- 
lows: On  February  17,  1881,  Patrick  Law- 
lor and  Margaret  bis  wife,  oonv^ed  to  Fan- 
ton  R.  Lawlor,  their  eon.  and  Jotin  J.  Mc- 
Garry,  thdr  son-in-law,  a  large  amotmt  of 
real  and  peiwmol  property.  In  trust  for  the 
following  purposes:  Said  trustees  were  to 
pay  all  debts  owing  by  said  Patrick  Law- 
lor; to  pay  him  and  his  wife,  annually,  (600, 
so  long  as  they  both  should  live,  and,  to  the 
survivor  of  them.  $300,  during  life;  and, 
upon  the  death  of  both,  to  divide  what  re- 
mained equal^  between  the  hein  at  Patil<A 
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Lawlor.  The  tnutew  accepted  tte  tnut, 
Mr.  McOany  taking  numagemait  He  sold 
the  property,  paid  tlie  debta  and  annnUieB, 
and  loajoed,  collected,  and  managed  the  trust 
fund  In  his  own  name,  as  trustee,  under 
the  advice  and  asatotence  of  tbe  plaJnttft 
Patrick  B.  Wolfe,  as  attorney  tot  the 
tnutees.  Faaton  R.  Lawlor  took  but  Uttle, 
If  any,  part  In  executing  the  trust,  beyond 
joining  hi  conveyances  of  the  real  estate. 
Patrick  Lawlor  died  in  October,  1889,  leav- 
ing Mb  wife  and  a  number  of  clilldren,  in- 
cluding sold  Panton  R.  Lawlor  and  Mrs.  Mc- 
Garry,  surviving  him,  all  of  whom  are  now 
llTing.  Some  time  prior  to  the  execution  of 
the  note  In  suit,  Fanton  R.  Lawlor  desired 
to  borrow  a  part  of  said  tmst  fund  to  use 
in  his  business,  hut,  said  fund  being  then 
loaned,  Mr.  McGarry  indorsed  for  blm  in 
bank;  and  when  the  trust  securities  were 
converted  into  money,  the  money  was  ap- 
plied upon  the  note  In  bank  to'  the  amount 
of  $5,184,  P.  R.  Lawlor  agreeing  to  give  se- 
oority  therefor.  Some  time  after,  Panton  R. 
Lawlor,  at  the  Instance  of  Mr.  McGarry,  exe- 
cuted the  note  In  suit  for  $6,134.  payable 
to  "the  order  of  John  J.  McGarry,  as  trus- 
tee," two  years  after  date,  with  8  per  CMit. 
interest,  and  delivered  the  same  to  the  plain- 
tiff,  Wolfe,  as  attorney  tor  the  trustees,  with 
the  consent  and  approval  of  Mr,  McGarry. 
The  note  was  dated  April  28,  1888,  to  corre- 
spond with  the  time  the  trust  mon^  was 
paid  to  the  bank.  Mr.  McGarry  died  In 
December.  1889,  and  on  the  6th  day  of  Jan- 
uary, 1890,  at  the' Instance  of  the  plaintiff, 
Panton  R.  Lawlor  and  his  wife,  LUlie  C, 
executed  and  delivered  to  him,  as  trustee, 
the  deed  sought  to  be  foreclosed  upon  lands 
in  Crawford  county,  Iowa,  to  secure  the  pay- 
ment of  said  note,  which  deed  was  duly  re- 
corded January  9,  1890.  Said  deed  was  sub- 
ject to  a  prior  mortgage  to  A.  J.  Clark  for 
$4,000.  On  the  same  day  (January  6,  1890) 
F.  R.  Lawlor  assigned  to  the  plnlntiff,  as 
trustee,  an  existing  lease  of  ssld  land;  the 
rents  to  be  applied  in  payment  of  taxes,  and 
Interest  on  said  mortgage  and  trust  deed  In- 
debtedness. F.  R.  Lawlor  was  at  that  time 
Insolvent.  So  far  as  appears,  no  default  had 
been  made  In  the  payment  of  anntUttes,  or 
In  otherwise  executing  the  trust,  unless  it 
be  In  loaning  this  money  to  F.  R.  lAwlor 
Jonoary  17,  1890,  BJ.  S.  Jaffray  &  Co.  com- 
menced an  aetton,  aided  by  attadiment,  in 
the  district  court  of  Crawford  county,  Iowa, 
against  Fantra  R.  Lawlor.  to  recover  $2,081.- 
25  on  account  The  attachment  was  levied 
upon  tbB  land  described  In  said  tnut  deed, 
and  thereafter,  March  20,  1890.  judgment 
was  entered  against  Fanton  R.  Lawlor,  and 
an  order  for  special  exeentUm  to  sell  die  a^ 
tached  property.  ThB  land  was  wild  under 
the  spedal  execution  to  S.  S.  Jaffray,  and, 
no  redemption  bring  made,  a  sheriff^  deed 
was  duly  executed  to  blm.  May  14,  1891. 
tTpon  these  fbcta  t3ie  plaintiff  asks  Judgment 
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against  F.  R.  Lawlor.  and  a  decree  ftwedo*- 
Ing  said  trust  deed,  and  establishing  It  as  a 
lien  prtor  to  any  Itan  of  tiie  appdlanta.  Ap- 
pellants  ask  that  plaintiff's  petition  be  dis- 
missed; that  It  be  adjudged  that  this  Intet^ 
est,  if  any.  Is  Junior  to  defoidants*;  and  that 
he  be  required  to  torn  over  to  B.  S.  Jaf&ay 
the  rent  notes. 

3.  As  already  said,  the  controUlug  ques- 
tion Is  whether  said  trust  deed  is  valid  as 
against  the  personal  creditors  of  F.  R. 
Lawlor.  That  the  money  In  the  hands  of 
F.  R.  Lawlor  Is  of  the  trust  fund,  and  that 
he  Is  liable  therefor  at  the  proper  time,  and 
to  the  proper  person,  there  Is  not,  and  can- 
not be,  any  question.  It  is  trust  funds  In  his 
hands  as  trustee,  and  he  is  liable  for  It  as 
trustee,  whether  he  received  It  as  borrower 
or  otherwise.  Holding  him  liable  as  trus- 
tee, we  do  not  now  determine  whether  or 
not  he  is  liable  as  borrower,  but  proceed  to 
Inquire  whether,  being  liable  as  trustee,  he 
might  legally  give  the  security  that  he  did. 
as  against  his  personal  creditors.  Appellauts 
contend  that  the  deed  Is  a  security  to  him- 
self for  a  debt  which  he  owes  to  himself, 
and  that  by  it  advantages  are  reserved  to 
him  to  fraud  of  his  creditors.  While  it  is 
true  that,  as  between  a  trustee  and  third 
persons,  the  trust  estate  may  be  said  to  be- 
long to  the  trustee,  as  between  him  and  the 
cestui  que  trust,  his  ownership  is  only  for 
the  piu'poses  of  the  trust  He  is  at  all  times 
liable  to  the  cestui  que  trust,  and  the  liabil- 
ity may  mature  at  any  time  upon  an  order 
of  court  In  a  proper  osse,  or  upon  the  ter- 
miuation  of  the  trust  F.  B.  Lawlor  was 
clearly  liable  to  account  to  these  beneficia- 
ries at  some  time  in  the  future,  and  the  que»- 
tlon  Is,  might  he  legally  pledge  his  property 
to  secure  the  beneficiaries?  It  would  not  be 
questioned  but  that  he  might  legally  have 
given  this  security  to  B.  S.  JafTray  A  Co., 
to  the  prejudice  of  his  other  creditors,  be- 
cause he  was  liable  to  Jafhay  A  Go.  There 
Is  certainly  no  good  reason  why  he  ml^t 
not  give  security  for  a  liability  for  trust 
funds  as  readily  as  for  merchandise  pur- 
chascd.  Hie  trust  deed  is  not  to  secure  a 
debt  due  to  him  as  trustee,  but  a  debt  from 
him  to  the  benefldarles.  The  secnrity  Is  to 
them,  and,  as  has  be^  repeatedly  said,  "a 
court  of  chancery  will  prefer  to  see  a  trust 
protected,  and  funds  saved  to  those  for 
whom  It  la  guardian,  rather  than  divert  tiie 
debtor's  property  to  the  payment  of  the  gen- 
eral debts  of  the  trustees."  The  evldmoe 
shows  diat  this  trust  deed  was  executed, 
not  imly  in  pursuance  of  F.  R.  Lawlor's 
agreement  wttii  Mr.  McGarry.  but  on  ttut 
demand  of  Mrs.  Margaret  Lawlor,  who  was 
prq^ared  to  proceed  by  an  action  in  court 
to  secure  her  annuity.  If  Hie  aeenrity  bad 
been  refused.  Hie  deed  was  taken  with  tlie 
consent  of  at  least  two  of  ftub  hdra.  Sor^, 
Mrs.  Lawlor  and  tliese  heirs  had  a  right  to 
demand  and  reoelva  this  secnrity  from  flie 
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tnsolTent  trustee,  who  had  conyerted  the 
trust  fund  to  his  own  ose.  Authorttles  are 
fitted  to  the  effect  that  an  alienation  by  a 
debtor,  oootalnlng  a  provision  for  the  debt- 
or which  Impairs  the  rights  of  his  creditors, 
Is  frandolent  as  to  such  creditors.  It  Is 
argaed  that  F.  R.  Lawlor  Is  left  to  mjay 
this  land  during  the  life  of  Mrs.  Margaret 
Lawlor.  to  the  iw^tidloe  of  his  general 
creditors,  and  ther^ore  the  deed  Is  fraudu- 
lent and  void  as  to  them.  Had  this  secur- 
ity been  given  In  good  faith  to  a  general 
creditor,  to  secure  a  bona  fide  debt  to  be- 
oome  due,  the  fact  that  Mr.  Lawlor  mls^t 
fbe  benefits  of  the  land  nntU  the  debt 
became  dne  would  not  vitiate  ttie  seonrl^. 
and  such  Is  this  case.  Tliere  is  no  evidence 
of  fraudulent  intent  or  pnrpose.  The  deed 
was  sfl.Y&x  and  received,  in  good  faith,  to 
secure  a  bona  fide  Uatdllty.  Our  oinudualon 
Is  ibat  this  trust  deed  is  valid  as  against 
the  general  creditors  otV.  "R.  lawlor. 

4.  Appellants  Question  the  right  of  ap- 
pellee to  maintain  this  action.  It  Is  said 
there  has  been  no  default  in  the  execution 
of  the  trust;  Otib  annoltles  have  been  paid, 
and  nothing  Is  due  to  the  heirs  so  long  as 
Mrs.  Margaxet  Lawlor  lives.  Plaintiff  sou 
in  eqidty  as  trustee,  not  for  F.  R.  Lawlor, 
trostee,  but  for  the  benefldaries  for  whom 
he  stands.  He  asks  to  recover  this  money, 
not  only  because  the  note  Is  overdue,  bat 
because  the  tmstee  has  converted  the  money 
to  his  own  nse,  and  Is  Insolvent  The  rig^t 
of  the  benefi<darles  to  ask  protection,  under 
these  facts,  and  of  a  oourt  of  equity  to 
grant  It  Is  certainly  voy  plain.  That  ap- 
peUee  has  not  asked  all  the  relief  that  be 
mil^t  or  ahotdd,  as  against  F.  R.  Lawlor, 
k  no  Teason  why,  upon  proper  showing,  he 
ibould  not  have  that  wtakdi  he  does  ask. 
It  is  net  for  us  to  detwmlne  what  dull  be 
done  with  ttis  mon^,  when  pidd  to  Uie 
Idainttff.  as  trustee  aiid»  the  deed.  T^t 
Is  a  matter  to  be  determined  }sy  the  proper 
court  on  proper  appUoaUon.  Our  oonohision 
Is  fliat  the  judgment  and  decree  of  Hie  dia- 
triot  oourt  should  be  affirmed. 


BBNNBTT  v.  HIBBBBT  et  aL 
(SopfeBM  Oourt  at  Inwa.  May  Ifl^  1888.) 

Wills  —  Tbstamrktajit  CAFAonr  —  Bvidbhcih- 
Obvisb  to  Alisn  —  Vauditt— *'PDitOB4iB"  or 
RsAL  Prupektt. 

L  In  a  proceeding  to  contest  a  will  the  evi- 
dence showed  that  testator  made  It  during 
his  last  rickoess,  when  about  70  years  old; 
that  he  was  a  man  of  filthy  and  profane  hatdts, 
and  of  maay  eccentridtieM,  most  of  whl<m  were 
accounted  from  bis  incllDatiooa  and  edaca- 
tim.  BM  luaufflcient  to  show  want  of  testa- 
meatarr  capadtr. 

Z  There  was  svideooe  that  at  the  time  the 
win  was  made  testator  was  very  sick  and 
w^k.  He  (rave  gl,200  to  an  illegitimate 
dau^ter,  and  S7.000  to  a  Ufdonic  friend  in 
Kngland,  to  the  uclnsion  ot  his  brothers  and 
sisters,  giving  at  the  time  as  a  reason  therefor 
that  his  friend  had  offered  to  care  for  his  wife 
during  b«r  stdoMSS  In  Ehigiand,  which  seemed 


to  (ncrease  his  former  attaefammt  to  Urn. 
Hdd,  that  testator'a  disposition  of  Us  propertr 
should  not  be  disturlied  on  account  of  incapaa- 
ty  induced  by  dckness. 

3.  Acta  22d  Gen.  Assem.  c.  85,  «  1.  2.  pro- 
vide that  nonresident  aliens  are  prohibited  from 
"acquiring  title  or  taking  or  holding"  real  es- 
tate "by  descent,  devise,  purchase,  or  other- 
wise," except  that  any  nonresident  alien  may 
"acquire  ana  hold"  real  property  to  the  amount 
of  tlO.OOO,  providing  that  within  five  years 
from  th«  date  of  "purchase"  of  said  property 
the  same  Is  placed  In  the  actual  possession  of 
a  person  related  to  sach  "purchaser"  within  the 
third  degree,  etc.  Oode,  |  4fi,  provldea  diat 
"words  and  phrases  shall  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of 
the  larvguage."  Httd.  that  the  'vord  "purchase" 
Includes  the  aeqnldtion  of  real  tu^wrty  1^ 
devise  as  well  as  liy  a  sale  for  a  roD4iii<>imtion. 

Appeal  from  district  court,  Louisa  county; 
X>.  Ryan,  Judge. 

Proceeding  to  contest  th&  validity  of  a 
last  will  and  testament.  Decree  for  de- 
fendants, and  the  plaintiff  appealed. 

Jayne  &  Hoffman,  for  appellant  Newman 
ft  BlaJw,  B.  B.  Tooker,  L.  A.  BeUsy,  and 
R.  OaldwcU,  for  aippeileea. 

OBANOEB,  J.  John  8.  Towndrow,  de- 
ceased. In  his  lifetime  made  bis  will,  which 
was,  after  his  death,  admitted  to  probate. 
The  plaintiff,  Elizabeth  S.  Bennett,  who 
brings  this  suit  by  her  next  friend,  alleges 
that  she  Is  the  Ul^tlmate  child  of  John  S. 
Towndrow,  and  tiiat  she  was  so  recognized 
by  him  in  his  lifetime  generally,  notoriously, 
and  in  writing.  By  the  will  of  Towndrow 
the  plaintiff  was  a  devisee  of  certain  real 
estate  In  Muscatine  cotmty,  tn  this  state. 
The  remainder  of  his  estate,  real  and  per- 
sonal, was  devised  and  bequeathed  to  the 
defendant  Newttm  West  Hibbard.  This  ac- 
tion is — First  to  set  aside  the  will  entire, 
because  the  testator  had  not  testamentary 
capacity;  and,  second,  to  vacate  It  in  so  far 
as  it  devised  real  estate  to  Hibbard,  be- 
catise  he  was  and  is  an  alien,  and  disquali- 
fied to  accept  such  provlstona  of  the  will 
In  his  favor.  The  Important  questions  In  the 
case  are  the  recognition  of  the  plaintiff  so 
a«  to  entitle  her  to  Inherit,  the  testamentary 
capacity  of  Towndrow,  and  the  legal  effect 
of  the  alienage  of  BIbbard.  With  our  view 
of  the  case,  It  is  only  neoesaaxy  to  oonatder 
the  last  two  qnestions. 

1.  It  Is  conceded  that  Towndrow  was  a  re- 
markably eccentric  man  dtiring  his  entire 
manhood.  He  died  at  the  age  of  about  70 
years.  If  we  are  to  discuss  the  effect  of 
the  evidence  to  any  eitent  it  seems  quite 
necessary  to  set  out  some  parts  of  it  as 
In  no  other  way  can  its  charaeter  be  under- 
stood. The  following  Is  the  direct  testimony 
of  H>me  of  the  wltneBses  for  tiie  oontestants 
of  tiie  win:  Charles  BsOe:  "Am  thirty- 
three.  Lived  three-quarters  of  a  mile  from 
Towndrow,  and  know  him  ever  sinoe  I  can 
reciillect  Was  not  often  in  his  company. 
Didn't  see  much  of  him  the  later  part  of  bis 
Ufe.  Was  there  the  Monday  before  he  died. 
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Was  at  the  funeral  of  hla  'wife.  Had  a  con- 
versation wtth  him  about  where  he  was  to 
be  buried  In  Muscatine  county.  I  have  heard 
blm  say  ttiat  he  was  going  to  be  buried  un- 
der a  big  oal£  that  be  had  up  there;  and 
then  again  I  heard  him  eay  that  he  had 
four  treea,— four  oaks,— 411  together,  and  he 
sold  that  he  was  going  to  be  planted  In 
there.  He  was  not  burled  there.  Hare  been 
at  bis  house  and  seen  him  eat  Once,  Just 
as  I  got  there,  he  had  dinner  almost  ready. 
He  set  the  chidrs  around  his  table,  and 
turned  to  his  stove  to  get  up  some  of  his 
victuals,  and  while  he  was  doing  that  the 
oats  goes  on  his  table  and  goes  to  eating  the 
Tlotuals,  and  he  turned  aroimd  and  takes 
them  down,  and  g^t  eTerythlng  on  the  table, 
and  sets  up,  and  the  cats  gets  up  on  each 
knee,  and  one  beside  him,  and  when  be  was 
eating  he  takes  a  piece  for  himself,  and 
gtres  a  piece  to  the  cats  and  dogs.  That's 
the  way  they  would  eat.  At  the  time  the 
<rtd  lady  was  lying  sick  up  stairs.  She  had 
a  little  bell  up  there  that  she  would  ring 
when  she  wanted  anything,  and  the  old  lady 
rang  the  bell  for  something,  and  Jack  paid 
no  attention  to  It,  and  be  ^oke  about  her 
ringing  the  bell,  and  he  paid  no  attention 
to  It,  but  let  It  go,  and  didn't  go  up  until 
he  got  through  eating.  Hare  heard  him  say 
that  It  would  be  better  If  he  would  take 
and  knock  his  wife  In  the  head." 

Also  Ernest  Lee:  "Am  twenty,  and  hare 
known  Mr.  Towndrow  ever  since  I  can  re- 
member. Lived  three-quarters  of  a  mile 
from  him  the  later  part  of  his  life.  Saw 
him  often,  and  conversed  with  him,  and 
observed  his  talk.  Our  farms  Jobied.  Was 
at  his  house  one  nl^t  after  the  death  of 
his  wife,  and  before  the  burial.  William 
WUson  was  there.  Remained  all  night. 
Towndrow  was  there.  He  remained  up  with 
ua  until  eight  or  nine  o'clock,  and  then  he 
laid  down  and  slept  on  the  rough  box  all 
night.  He  didn't  go  to  bed  at  all  after  his 
wife's  death  and  before  her  funeral  He 
laid  down  in  his  clothing  that  night.  I  ob- 
served  his  conduct  as  very  queer  and  cu- 
rious; different  from  any  other  man  I  ever 
knew.  One  time  I  was  sitting  in  the  door, 
and  he  was  planting  com.  He  had  a  red 
handkerchief  on  his  head.  Be  Jumped  off, 
and  ran  about  twenty  rods,  and  hollered 
very  loud.  Another  time  one  of  his  horses 
got  out  and  broke  into  our  yard.  I  got  on 
the  pony  and  run  him  back,  and  he  threat- 
ened to  kill  me  for  It  He  would  take  dry 
dirt  /rom  our  field  and  carry  it  home.  His 
iog  mmB  across  the  field  when  my  sister 
was  8U3k  and  had  died,  and  father  killed 
the  dog.  He  came  over  and  into  the  house 
as  a  gentleman,  and  was  all  right  until  he 
seen  the  dog,  and  then  he  was  wild-  He 
aald  the  dog  tried  to  talk  with  him.  He 
took  It  home  and  buried  it  by  his  front  door. 
Then,  at  the  funeral,  he  raised  up  and 
screwed  the  coffin  lid,  and  when  they  called 
OB  the  choir  to  sing,  be  raised  op  too.  At 


the  grave  he  threw  a  clod  across  the  grsTA 
to  draw  my  attentl<»i,  and  I  went  to  blm, 
and  he  said  there  was  no  use  in  wasting 
ground.  It  was  dug  too  far  from  the  child's 
grave.  He  said  he  would  put  a  bottle  In  the 
coffin,  and  a  letter  stating  the  price  of  com, 
and  that  they  were  farmers,  and  her  name 
and  age.  I  have  heard  him  pray  and  swear 
as  near  at  the  same  time  as  any  eae  ooold. 
Ttiat  was  on  his  death  bed.  He  says:  'See 
the  Mrs.  and  angels  around  the  Lord's  throne. 
That  Is  all  right,  my  lad;*  and  then  he  be- 
gan the  Lord's  prayer,  and  said  that  through, 
and  almost  in  the  same  breath  he  swore  an 
oath.  I  think  this  was  on  the  Friday  nlc^Lt 
before  his  death.  I  sat  up  with  him  some 
time  during  his  last  ninesa.  He  was  ottm 
wandering  and  flighty,  and  rambling  In  his 
oonversatlfHi.  I  didn't  tmderstand  all  the 
sentences  and  words  which  he  spoke.  This 
continued  all  the  while  during  his  last  sick- 
ness. I  was  there  Saturday.  Observed  that 
he  was  no  better.  Was  there  on  Sunday  be- 
fore the  will  was  made,  and  observed  that 
he  was  weaker,  and  no  bettor.  The  only 
change  from  Friday  evening  In  his  physical 
appearance  was  that  be  was  weaker.  1 
heard  him  say  that  be  had  not  drank  a  drink 
of  wat«>  fyr  three  mtrnths.  He  drank  wine, 
and  had  It  about  the  house.  He  kept  a 
male  hog  about  the  hotise,  and  kmed  It. 
and  borat  the  hair  off,  and  afterwards  ate 
part  of  It  I  know  of  bis  roofing  his  stable 
In  very  severe  winter  weather.  I  have  heard 
him  say  about  HmtHng  hiTnaoif  In  various 
kinds  of  work.  Heard  him  say  about  build- 
ing so  much  fence,  and  that  If  be  didn't, 
the  Lord  Almighty  would  strike  him  dead. 
That,  if  God  would  let  him  live  a  bimdred 
years,  he  would  put  a  hill  Into  his  hollow. 
He  was  at  wcH-k  on  that  ht^ow.  He  used 
to  say  that  if  a  man  would  tar  his  arms 
that  he  would  live  longer.  I  heard  him  tell 
-^e  told  me— that  one  time  Squire  Brown 
was  threshing  for  him,  and  he  said  It  rained 
while  they  were  there,  and  the  Hghtntug 
killed  some  sheep  for  him,  and  that  he  was 
swearing  about  the  sheep  or  something, 
and  that  Squire  Brown  reproved  blm,  and 
said  be  ought  to  be  thankful  that  It  didn't 
kill  something  more  valuable.  He  said  that 
he  didn't  thank  God  Almighty  for  killing 
his  sheep,  and  If  he  killed  his  stock  be  mi|^t 
as  well  kill  him.  He  was  a  man  givoi  to 
that  kind  of  expressions.  From  what  I  ob- 
served of  his  conduct  and  have  told,  and 
from  the  conversations  I  have  told,  and 
what  I  observed  as  to  his  sickness,  I  would 
say  that  I  don't  think  be  was  at  aoimd 
mind." 

It  Is  not  Important  that  we  diould  set 
out  verbatim  any  of  the  testimony  of  the  re- 
spondents. To  some  extent  It  Is  corrobo- 
rative of  the  testimony  for  the  contestants. 
About  60  witnesses  were  examined,  nearly  all 
of  whom  gave  testimony  as  to  the  peculiari- 
ties, habits  of  life,  and  conduct  at  Town- 
drow; and,  together,  ooT«4ng  the  period 

Digitized  by  Google 


Iowa.) 


BENNETT  v.  HIBBBBT. 


«t  his  manhood.  The  testimony,  takea  to- 
sether,  does  not  show  an  Insane  mind,  or  one 
wanting  In  testamentary  o^moity.  If  the 
testimony  U  stripped  of  that  which  shows 
pecullaritlea  common  to  a  large  class  of  men, 
of  whose  capa<lty  to  make  a  will  there  Is  no 
donbt,  such  as  profanity.  IrreTerence,  expres- 
slMis  of  disbelief  In  the  existence  of  a  Ood, 
Qlihy  habits,  a  poor  farmer,  who  sows, 
reapa,  and  threshes  his  grain  later  than  oth- 
ers, and  of  a  taste  for  gathering  different 
ftmes  and  grasses,  we  hare  left  some  Tery 
unnsiial  habits  or  actions,  such  as  that  his 
dogs  at  one  time  ate  at  the  table  with  him; 
that  he  played  the  violin  when  his  wife  was 
dead  In  the  house;  that  he  lay  on  the 
rough  box  in  which  was  to  be  placed  her 
ooflln;  that  In  her  sicJmess  he  seemed  re- 
Kardlesn  of  her  comfort,  and  made  heart- 
less expresdons  as  to  her;  that  he  carried 
dirt  in  a  basket  from  the  bl^way  to  flU 
post  hides  and  places  on  his  land;  that  he 
sdid  he  knew  a  man  in  England  who  could 
tell  by  nec reman cj  where  to  find  a  stolen 
mare;  that  at  one  time  he  planted  corn 
with  a  red  handkwidiief  on  his  head,  and 
wldiout  any  apparent  reason  he  Jumped  and 
ran  some  20  rods,  and  hallooed  very  loud, 
with  other  facts  that  we  need  not  enumerate. 
With  the  testimony  In  the  case,  these  singu- 
lar facts  are  stripped  of  mnch  of  their 
strange  rignlflcanoe,  and  nearly  all  are  ao 
ooonted  for  upon  the  theory  of  his  natural 
Inclinations,  beliefs,  and  education.  The  tes- 
timony is  largely  a  colling  from  his  many 
years  of  life  of  particular  Incidents  arising 
In  Jokes  or  outbursts  of  passion,  such  as  it 
Is  the  general  experlfflioe  of  persons  now 
and  then  to  witness.  The  instances  are 
ocHnpaiatiTely  few  in  which  a  person  lives 
to  a  similar  age  from  whose  experiences 
ml^t  not  be  gathered  a  chapter  of  incidents 
which,  standing  alone,  would  portray  the 
rereisa  side  of  their  lives,  as  seen  when  the 
nmsblne  and  shadows  ar»  Idended,  and  the 
troth  made  manifest  from  a  foil  and  Im- 
partial showing.  It  la  stid  that  Towndrow. 
at  the  funeral  of  bis  wife,  tamed  the  screws 
in  the  cofDn  lid,  and  stood  with  tb»  others 
daring  the  T'*'fl***g  Tbe  aet  ot  taming  the 
screws  In  the  ci^lii  is  muuDal.  but  not  strange 
sodi  a  man;  and  many  »  sane  peiacm, 
with  the  butdens  of  socih  a  trial,  has  done 
thfaisB  equally  strange.  The  standing  while 
ringing  may  have  been  a  result  of  n  dioloe 
or  his  Jodgm^t  of  proprletr.  It  is  said  tliat 
at  the  grave,  to  attract  the  attention  o£  a 
ndghbor,  he  toned  a  olod  of  earth  across  it, 
and  tbcsi  spoke  to  Mm  of  the  graves  being 
too  far  apart,  and  taking  too  much  room. 
Oonoedtng  the  act  to  he  out  ot  the  nsnal 
order,  it  Is  not  an  Insane  act,  nor  do  we 
thbik  it  IndloattTe  of  inaanl^,  or  a  want  ot 
bulneH  cftpaolt7'  There  is  scarody  a  oom- 
munlty  without  persons  who,  from  careless- 
ness, indlfferesice  to  or  disresard  for  oonven- 
Oonal  observances,  would  or  might  not  be 
squally  guUtr  of  what  is  here  urged  as  evi- 


dence of  Insanity.  M.  J.  Mee,  who  la  next 
friend  in  this  case,  and  a  husband  of  the 
plaintiff's  mother,  is  a  witness,  and  has 
known  Towndtow  for  18  years,  and,  after 
relating  his  observations,  says  be  rode  with 
Towndrow  to  the  grave,  at  the  bnrlal  of  his 
wife,  and  sat  in  his  lap;  that  on  the  way 
they  had  a  conversation  about  renting  land, 
but  did  not  come  to  an  agreement.  He 
says  that  In  his  estimation  Towndrow  was 
very  much  of  a  Joker.  That  fact  Is  very 
manifest  from  the  evidence^  Mee  further 
said:  "Judging  from  the  conversations  and 
actions  to  which  I  have  testtfled,  and  cpn- 
flnlng  myself  to  that,  I  did  not  notice  any 
change  In  him  whatever.  He  was  sonnd,  so 
far  as  I  know."  He  then  states  that  be  is 
not  stt  expert,  and  tlut  he  thought,  whea 
Towndrow  rose  at  the  funeral  to  tarn  the 
screws  In  the  coffin,  he  looked  wild.  There 
is  also  testlnuMiy  that  when  the  will  was 
made  Towndrow  was  very  sick  and  weak, 
because  of  which  he  was  Incapacitated  to 
make  his  wDL  The  testimony  of  the  attor- 
ney who  wrote  the  yrUi,  and  of  the  phyddan 
who  attaded  him  during  the  last  sickness, 
with  others,  satisfies  as  that  he  was  then  of 
a  disposing  mind,  under  the  rule  given  to  de- 
termine such  a  question.  He  gave  to  the 
plaintiff  what  the  petition  shows  to  be  worth 
$1,200,  and  the  rmalnder,  some  $7,000,  to 
Hlbbud.  To  tlie  writer  of  the  will  he  gave 
his  reasons  for  so  d(dng.  "Hiey  had  been 
llf^ong  Mends,  and  Hlbbard  had  made  to 
him  <^ers  to  care  for  his  wife  in  Bni^and 
during  her  sickness  that  seemed  to  seal  his 
fonner  attachment  to  him,  and  he  said  he 
wanted  him  to  have  his  property  In  America. 
The  reasonableness  of  the  wUl.  howevw,  is 
only  to  be  conridered  in  determining  testa^ 
mentary  capacity.  What  olalnis  the  brofli- 
ere  and  sisters  of  Towndrow  may  have  had 
as  objects  of  his  bounty,  ofbar  than  tb» 
relatlonshli^  does  not  appear;  but  he  gavo 
reasons  for  preferring  his  friend  in  dispos- 
ing of  bis  property.  In  view  of  the  record, 
with  such  a  disposition,  we  should  not  in- 
terfere. 

2.  We  are  now  to  inquire  as  to  the  effect 
of  Blbbord's  aUesuge.  This  viestion  in- 
volves tiie  construction  oC  chapter  86,  Acts 
22d  Oen.  Aflsem.  Tb»  neceflsary  i^trts  of  the^ 
act  are  as  follows:  ''Section  X.  Nonrestdnt 
aliens  •  •  *  are  imdilUted  from  acqolr- 
Ing  title  to  or  taUng  or  holding  any  lands  or 
real  estate  in  this  state  by  descent,  devise, 
purchase,  or  oflierwlse,  only  as  faerdnafter 
provided."  etc  "Sec.  2.  Any  nonresident  alien 
may  acquire  and  hold  real  property  to  the 
extent  of  three  hundred  and  twenty  acres, 
or  dty  property  to  the  amount  of  flO,000  in 
valae:  providing,  that  within  five  years  from 
Tlu  date  ot  puzclhaae  of  said  property  the 
same  Ls  placed  in  the  actual  possession  of  ard- 
ative  of  sodi  pnrchaser.  theoecnpant  belngre- 
la  ted  to  such  own^  within  the  third  degree  of 
kindred,  or  the  hnsband  or  wife  of  such  rda- 
tlve:  and,  fartiier  j^vlded,  that  sndi  ooca- 
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fiaiit  beocniMB  a  natotallaBd  dktSaen  witbln  t«i 
years  of  the  parcbaae  ot  aald  propertr  as 
aAuresaid."  The  controrersy  arises  over  the 
■constrocticui  that  should  be  placed  on  the 
4HmTlso  to  the  second  section,  and  particular* 
^  as  to  the  words  "pondiase"  and  "pnrcfaas- 
■€r"  as  they  occur  therein.  If  the  word  "pur- 
chase" Is  to  be  held  as  meaning  the  acqnlHl- 
tlon  of  land  In  pursuance  of  a  sale  for  a  con- 
alderatioD,  the  will,  as  to  Hlbbard,  In  so  far 
-«a  the  real  estate  Is  concerned.  Is  yoid.  If, 
-on  the  other  hand.  It  Is  to  be  b^d  Qiat,  with- 
in the  leslslatlTe  Intmt,  a  devise  Is  a  pnr- 
-chase,  the  will,  in  this  particular,  may  be 
sustained.  By  Code,  f  45,  It  Is  provided: 
"Words  and  phrases  shall  be  construed  ao- 
■cordlng  to  the  context,  and  the  approved 
•usBse  of  the  languaxe.'*  It  is  certain  that 
the  word  "acquire"  will  bear  no  such  limited 
•definlti<m  as  "obtaining  jfiaperty  xmAer  sale." 
We  are  not  aware  that  ths  word  has  ever 
recelTed  todi  a  eonstmctliHi,  although  It 
-ml^t  easily  have,  tmder  the  roles  tor  stat- 
utory and  other  intwpretatlon,  to  meet  the 
Intent  or  purpose  tm  which  It  was  used; 
Imt  In  such  a  case  the  construction  would  be 
a  Umltatlcai  on  its  general  legal  acceptation. 
The  act  tmder  consideration  Indicates  to 
quite  an  extent  the  scope  of  the  word  "ao- 
•<]Ulre"  by  prohlbllittg  persons  from  "acquir- 
ing title  *  *  *  by  descent,  devise,  pur- 
chase, or  otherwise.**  The  word  "purdiase," 
In  its  legal  acceptance,  has  repeatedly  re- 
•celved  Judicial  construction.  In  Id  Ames,  ft 
Sng.  Enc.  Law,  p.  671,  It  Is  said;  "A  pur- 
chase, in  the  ordinary  and  popular  acc^ptai- 
tloii,  is  the  transmission  of  property  from 
■one  person  to  another  by  Hi^  voluntary  act 
and  agreement,  founded  on  a  valuable  c(m< 
■sideratton.  In  Its  strict^  technical  sense  It 
Is  the  acquisition  of  land  by  any  lawful  act 
■of  the  party  In  contnuUstinction  to  operation 
■of  law,  and  It  Includes  title  by  deed,  title  by 
matter  of  record,  and  title  devise."  In 
Kohl  V,  U.  S.,  91 U.  S.  387,  It  Is  said  that,  "tech- 
nically, purchase  Indudesall  modes  of  acqulal- 
tion  other  than  that  of  descent."  In  Burt  v.  In- 
surance Co.,  106  Mass.  350,  the  word  "pur- 
■cbase"  was  h^d.  In  Its  legal  acceptation,  to 
Indude  "every  lawful  method  of  coming  to 
^  estate  by  the  act  of  the  party  as  opposed 
to  the  act  of  the  law/'  Mr.  Bouvier  says,  in 
-dining  "descent:"  "This  manner  of  acquir- 
ing property  is  directly  opposed  to  that  of 
pnrchase."  The  property  of  another,  when 
taken  by  descent,  is  taken  "as  his  heir  at 
law."  In  2  BL  Comm.  p.  2S7,  Is  the  foUow- 
Ing:  "The  most  usnal  and  universal  method 
■of  acquiring  a  title  to  real  estate  Is  that  of 
alienation,  conveyance,  or  jmndiase  in  Its 
limited  sense,  under  whidi  may  be  comprised 
any  method  wherein  estates  are  voluntarily 
resigned  by  one  man  and  accepted  by  anoth- 
er, whether  that  be  effected  by  sale,  gift, 
marriage,  settlement,  devise,  or  other  trans- 
mission of  property  by  the  mutual  consent 
■of  the  partlee."  Chancellor  Kent.  In  his  Com- 
mentaries, (ndome  4,  p.  BOd,)  speaking  of  "a 


purchase,"  says  that  "In  tiie  Jndgment  of  tbm 
law  it  Is  the  acquisition  of  liuid  1^  any  law- 
ful act  of  party,  In  contradistinction  to 
operation  of  law,  and  It  includes  tlOe  by 
deed,  title  by  mattev  (HE  record,  and  tifle  by 
devise."  The  cases  and  anUuna  seas  to 
have  used  the  wtnd  **te(±Jdcal"  In  tbm  same 
sense  as  "legal."  or  "the  jndgmoit  a<  the 
law."  in  its  application  to  the  word  "pur- 
chase." In  Re  OIU'B  BMate,  7B  Iowa,  296,  44 
N.  W.  Rep.  653,  hi  construing  the  word  "por- 
chaser."  as  used  In  Code,  f  2442,  it  is  said: 
"The  law  recognises  bot  two  ways  of  acquir- 
ing property,  descent  and  by  purchase." 
It  only  r«naln8  for  us  to  determine  wheth- 
the  word  "porcliase'*  in  the  act  Aall  re- 
ceive its  popular  or  ita  legal  slgnlflceace.  It 
is  veiy  com^QSiTe  that  If  we  give  to  it  Its 
popular  meaning;  and  hold  that  the  act  only 
authorises  nonresident  aUens  to  hold  real  es* 
tate  by  purchase  for  an  actual  consideration, 
thai  we  must  bring  the  word  "acquire"  into 
harmony  with  It,  by  placing  npon  it  the  nec- 
essary limitation  Cor  sodi  a  purpose.  The 
act  Itself  seems  to  forbid  such  a  construc- 
tion. The  use  of  the  word  In  the  first  section 
Is  In  harmony  wifli  Its  ordinary  and  l^al 
signification,  and  nothing  In  the  purpose  of 
the  act  indicates  that  It  Is  onptayed  thereaft- 
er in  a  restricted  soise.  Nothing  In  the  pub- 
lic history  of  the  legislation,  to  our  knowl- 
edge, warrants  a  conclusion  that  the  evil  or 
wrong  aont^t  to  be  remedied  lay  In  a  partic- 
ular mann»  of  Mgolaltlim  allem,  bat  In 
the  fact  of  their  becoming,  to  too  great  an 
extent,  owners  of  land  within  the  state.  Ja 
there  even  an  Imaginable  reason  why  the 
legislature  would  provide  that  a  landowner 
of  the  state  might  sell,  fOr  a  oonrideratton, 
his  land  la  lam  to  a  nonresident  aUen,  npoa 
the  prescribed  conditions  of  the  law  aa  to  oc- 
cupancy and  future  dtlsMiship,  and  would 
not  permit  falm  to  devise  it  upon  the  same 
conditions?  The  law  fixes  the  conditions  up- 
on either  the  sale  or  devise,  and  the  effects 
In  fbm  two  cases  are  alike,  so  far  as  we  are 
able  to  disoovw.  The  context  ctf  the  law 
supports  our  conclusion  as  to  the  use  of  the 
word  "purduse,"  ^nd  It  Is  In  accord  with  ap- 
proved usage.  Ooonsel  for  appelant,  In  sup- 
port of  their  contention,  quote  from  Suther- 
land on  Sbitutory  Oonstruction,  (section  266.) 
as  follows:  "When  two  words  or  expressions 
are  coupled  together,  one  of  which  generally 
Indudes  the  other.  It  Is  obvtoas  that  the 
more  general  term  Is  used  In  a  meaning  ex- 
cluding the  spedflc  one."  If  the  rule  has  ap- 
plication It  is  certainly  not  favorable  to  ap- 
pellanL  "Acquire**  would  be  the  generic 
word  or  "more  general  term,"  and  the  rule 
would  operate  to  exclude  the  word  "pnr^ 
chase,"  which  Is  the  sole  reliance  of  appel- 
lant In  her  contention.  It  is  also  said  by  ap- 
pelant that  "a  proviso  will  generally  be  CMi- 
sidered  not  to  enlarge,  but  rather  to  restrain, 
qualify,  or  explain  the  clause  to  which  it  re- 
fers. Our  conclusion  Is  an  application  of  the 
ruleu  We  Undt  the  word  "acqnlrsb"  bgr  ^ 
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pioTtoo^  to  niut  is  III  law  a  pordiaae,  wtUi^ 
oat  wbidi  It  woidd  ranbraoe  fiie  whole  nsgo 
of  acqolflltlona,  which  Indudeo  all  methods. 
The  argnmeoitB  refer  ng  to  PnraBeU  r.  SmUt, 
31  Iowa,  540.  and  also  to  Omohdd  r.  Stan- 
forth.  Id.  505.  The  later  caae  was  affirmed 
Ity  operatUm  of  law  becaose  of  a  divided 
coart,  and  the  former  case  was.  In  effect; 
the  same.  The  court  was  erealy  divided, 
and  an  afflrmance  would  hare  followed,  but 
for  an  agreemeat  to  dismisB  wlttiout  iMreJu- 
dice.  The  naes  are  <tf  no  fbrce  aa  anthoiity. 
See  Code,  f  ua  Our  coacluaioo  is  that  the 
devise  In  the  will  Is  valid,  subject  to  the 
condlttona  of  the  law  Imposed  In  such  eases. 

8.  When  the  win  was  offered  for  probate^ 
the  brothers  and  Aters  of  Towndrow  ap- 
peared, and  objected  on  the  srotmd  of  a 
want  of  testamentary  capacity.  The  Issoes 
were  tried  to  a  Jury  that  returned  a  find- 
tng,  irtildb  the  oonrt,  for  reasons  not  appar- 
ent,  set  aside,  and  granted  a  new  trial 
Thereafter  the  lasDes  were  submitted  to  the 
oonrt  without  a  jury,  upon  the  testimony 
taken  at  the  former  trial.  The  ooncluslona 
of  the  court  aooord  with  onr  oonoloalons 
as  to  the  testamentaiy  capacity  of  Town- 
drow, and  It  sustained  the  wllL  The  plain- 
tUE  In  this  salt  was  In  no  way  a  party  to 
Uiat  proceeding.  After  the  new  trial  was 
granted,  tte  parties  attempted  a  settlement 
irtdch  coold  not  be  entirely  effected,  and  U 
was  agreed  to  submit  the  qoestifHi  of  te»ta- 
mentnry  capacity  to  the  court,  as  was  done, 
and  that.  If  it  sustained  the  will,  then  Htb- 
bard  was  to  convey  the  property  of  the  es- 
tate to  a  brother  of  Towndrow,  and  receive 
tiierefor  ^1,840,  dear  of  all  expenses  on  the 
trlaL  By  the  agreement  the  costs  and  attor^ 
n^'  fees  were  to  be  taxed  to  the  estate. 
After  the  will  was  admitted  to  probate,  each 
party  claimed  $1,000  as  attorney's  fees.  Con- 
testants resisted  the  olaim  of  proponents, 
and  die  qoestion  of  the  amount  of  such  fees 
was  submitted  to  the  court,  and  $700  was 
allowed.  Hie  aggregate  of  $1,700  as  attor- 
neys' fees,  and  npwards  of  $300  of  other 
oostB.  were  taxed  to  the  estate.  It  should  be 
stated  that  It  does  not  appear  that  the  court 
knew  of  the  terms  of  the  stlpnlatlon.  The 
petition  adES,  in  substance,  that  the. Interest 
of  the  plaintiff  In  the  estate,  whatever  that 
interest  may  be,  be  freed  from  iSie  effect  of 
said  Judgment.  With  onr  holding  as  to  the 
capacity  of  the  testator,  the  plaintiff  takes 
as  a  devisee  under  the  terms  of  the  will,  and 
(he  ccMitestants  acknowledged.  In  the  former 
proceeding,  her  rights  to  that  extent  by  a 
direct  pleading  as  follows:  "In  the  Matter 
of  the  Will  and  Testament  of  John  S.  Town- 
drow. deceased.  Now  come  contestants,  and 
say  that  It  is  not  now,  and  never  has  be^, 
thdr  purpose  or  intention  to  deprive  Eliza- 
beth Stanley  Bennett  of  the  equivalent  of 
the  legacy  named  tn  the  instrument  offered 
as  the  last  will  of  the  decedent  And,  reo^- 
Qizlng  the  laborloas  care  of  her  mother,  the 
niece  <tf  Mr.  and  Mrs.  Towndrow,  during  the 
v.55N.wjia2~-7 


last  and  flwilnhig  years  «f  thrir  Urea,  and 
the  affeetlim  tit  Mr.  Towndrow  for  SUsabeai 
Stanley  B«met1^  th^  tender  here,  and  now 
confirm,  the  title  to  the  west  S  acres  and 
the  east  10  acres  of  the  southeast  quarts 
of  sectlmi  26,  townidilp  76,  range  4,  Musca- 
tine county,  Iowa,  In  and  to  Elisabeth  Stan- 
ley Bennett,  and  ask  the  oourt  to  make  and 
«ater  any  proper  record  to  tUs  eltect  New- 
man &  Blake.  L.  A.  ROley.  Attorneys  for 
Oontestants."  The  decree  ot  the  district 
court  In  this  case,  dlsmlsahig  the  petiticm  as 
without  equll7,  denies  to  the  i^alntlfl  relief 
from  sni^b  taxatbm  of  oosta  In  thB  former 
case.  It  is  not,  as  seems  to  be  the  view 
of  appose  in  ailment,  a  question  of  costs 
in  tlds  case.  The  relief  was  plnlidy  soni^t 
by  avermMits  in  the  petition  pat  In  Issue  by 
the  answer.  It  Is  now  too  l&te  to  ocxurider 
questions  that  should  have  been  settled  by 
objections  to  the  pleading  before  answer,  if 
there  are  suoIl  The  personal  property  of  the 
estate  Is  not  aufaolent  to  pay  the  charges 
afi»lnat  It,  and  hence  the  exoesa  must  be 
borne  by  the  reel  estate,  of  which  the  plaln- 
tiff  Is,  by  the  terms  of  the  will,  a  part  owner. 
We  are  not  able  to  understand  why  this  plain- 
tiff should  be  burdened  with  any  part  of 
the  costs  or  expenses  of  that  proceeding. 
She  was  not  there  asking  for  any  benefits, 
and  the  pleadings  of  the  contestants  pre- 
served to  her  all  that  the  will  intended  for 
her.  She  was  not  a  party  to  the  stipula- 
tion npon  which  the  costs  were  taxed.  With 
such  a  situation  the  stipulation  upon  which 
the  coats  were  taxed  should  affect  only  the 
parties  to  It,  and  the  record  would  not  Jus- 
tify a  judgmoLt  burdening  her  Interest  in 
the  estate  with  costs,  to  the  making  of  which 
she  was  in  no  way  a  party,  nor  in  any  sense 
respondble.  The  Judgment  of  the  district 
court  should  be  modified  to  conform  to  tliU 
view,  mils  particular  branch  of  the  case 
has  Indnoed  a  very  Inconsiderable  part  of 
the  record  axkd  argument  But  one  witness 
was  examined  as  to  such  facts,  and  some 
documentary  evidence  was  Introduced.  Be- 
cause of  this  modification,  $25  ot  the  costs 
In  this  case  will  be  taxed  to  appellee. 
The  judgment  Is  modified  and  affirmed. 


STATE  V.  BALDOSBR. 
(Supreme  Conrt  of  Iowa.  May  13,  1893.) 
Crimmal  Law— AitociiB<tT  of  Statb^s  Attoknst 

— EvinEscE. 

L  Code,  I  3630,  provides  that  if  a  defend* 
ant  in  a  criminal  caae  does  not  testify  the 
state's  sttom^  shall  not  refer  to  such  fact, 
but,  shoald  be  do  so,  defendant  shall  be  en- 
titled to  a  new  trial.  Held,  tliat  a  statement 
that  "they  have  the  same  right  we  have  to  put 
the  defendant  upon  the  stand,  and  lut  him  tell 
his  story,  the  same  sa  we  have,"  made  in  or- 
gnment,  in  the  presence  of  the  jury,  by  the 
state's  attorney,  was  in  violation  of  the  statute. 

2.  On  a  trial  for  seduction  the  prosecutrix 
wnw  aiiHiciPiitly  corroborated  wh«re  there  w&s 
testimony  by  several  witnesses  tbnt  the  pai^ 
ties  k«|it  copipaoy,  and  acted  as  Igvers  usually 
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do,  and  thnt  defeodant  had  Mid  that  tlier  were 
to  be  married. 

3.  It  was  error  to  exclude  evidence  that 
the  prosecutrix  had  visited  the  witoess  with 
another  man.  who  Introdaced  the  prosecutrix 
aa  his  wife,  dnrinK  the  time  defendant  wu  go- 
\ng  with  her. 

Appeal  from  district  ootirt,  Keoknk  ooiixt* 
ty;  Darld  Bjan,  Judge. 

The  defendant  was  Indicted,  convicted,  and 
sentenced  for  ttie  CElme  of  Mdnotlon*  and 
appeals. 

O.  H-  Mackey,  for  appellant  John  Y. 
Stime,  Att7.  Gen.,  and  Thos.  A.  Cheshire,  for 
the  State. 

KINNB,  J.  1,  An  exeeptloa  was  takoi 
by  die  defendant  to  the  foUovlng' Element 
made  by  one  of  the  oonnael  fbr  the  state  to 
the  court,  during  the  trial,  and  In  the  pree* 
enoe  and  bearing  ot  the  Jtuy,  and  while  be 
was  argnlng  the  question  as  to  the  admlssl- 
UHty  of  cNtaln  testlmoi^.  Tlx.:  "They  have 
tbe  same  xls^t  we  have  to  put  the  defesnd- 
ant  npra  the  stand,  and  let  him  tell  bis 
story,  Ibe  same  as  we  haye.**  When  this 
statHuent  waa  made  the  state  had  not  yet 
dosed  Its  case  In  chief,  and  the  defmdant 
bad  not  then  been  afforded  an  opportunity 
to  elect  whether  or  not  he  would  tmt^y. 
Our  statute,  (Oode^  |  8686.)  ammg  other 
tilings,  proTldes  Oiat  defendants  In  criminal 
coses  shall  be  competent  witnesses  tn  ttuAe 
own  behalf  but  cannot  be  called  as  witnesses 
by  the  state,  and,  "dunild  a  d^bndant  not 
elect  to  become  a  witness,  that  ikct  shall  not 
hare  any  wdgfat  against  him  ct  the  trial, 
nor  ahall  the  attorney  or  attcuveys  for  the 
state,  during  the  trial,  refor  to  the  fact  ttiat 
the  def«dant  did  not  testify  In  his  own  be- 
half; and.  should  he  do  so.  snch  attorn^  or 
attorneys  will  be  gouty  of  misdemeanor,  and 
defendant  shall,  for  that  cause  alone,  be 
^titled  to  a  newtriaL"  The  attorney  general 
contends  that  the  statement  made  was  not 
within  the  Inhibition  of  the  statute;  that  no 
reference  was  made  to  the  fact  that  the  de- 
fendant did  not  terftliy  In  his  own  behalf; 
that  It  was  simply  Qie  statement  of  a  legal 
proposldon.  We  are  called  upon  to  deters 
mine  wbettier  such  a  statement,  made  prior 
to  flie  time  when  defendant  could  be  called 
as  a  ^tness,  comes  within  the  statute  re- 
fenvd  ta  In  this  case  the  defraidant  did  not 
testify. 

In  State  t.  Moxley,  14  8.  W.  Rep.  960,  15 
S.  W.  Rep.  556,  and  lOZ  Mo.  37^  counsd 
for  Ibe  state.  In  bis  opralng  argumimt  to 
the  Juiy,  said:  "They  bavei  offered  not  a 
word  to  show  how  she  came  to  her  death. 
Not  a  neighbor  la  put  on  the  stand  to  show 
what  he  said  caused  her  death.  There  they 
are,  alone.  She  is  In  perfect  health,  aud 
In  the  nlfrhtttme  she  comes  to  her  death  sud- 
denly. We  say  that  common  honesty,  com- 
mon decency,  requires  at  the  hands  of  that 
man,  when  he  sees  bis  neight>ors,  to  tell 
how  die  came  to  bar  death."   It  will  be  ob- 


served  that  there  was  no  reference  here  di- 
rectly to  Ibe  fact  that  the  deflendant  had 
not  testified,  and  yet  tiie  oonrt  held  that  the 
language  used  "was  an  adroit  and  InstamatlnK 
attempt  indlreetly  to  aooompUsih  what  could 
not  have  been  aooompUsbed  by  a  direct  state- 
ment'* The  SOssourt  statute  provides  that 
flie  faihtrtt  of  defendant  to  testify  "diall 
not  be  referred  to  by  any  attorney  In  the 
cnse."  The  statement  was  held  to  be  a 
plain  Tlidation  of  tbe  statuteu  Bee  Jordan  t. 
State,  16  S.  W.  Bep.  543,  28  'Hex.  App.  095. 
The  Texas  statute  provides  that  ttie  fact 
that  the  defoidant  baa  fidled  to  testify  ahaU 
not  "be  alluded  to  or  oommented  otn  by 
oonnsel  In  the  cause,**  and  under  It  It  Is  hdd 
a  new  trial  must  be  awarded  when  allusion 
Is  made  to  the  fact,  and  the  district  attorney 
reads  part  of  the  legldstive  act  prohibiting 
such  alluslona  and  comments.  Hunt  t.  State, 
(Tex.  App.)  12  8.  W.  Bep.  787.  In  Indiana, 
under  a  atatnte  similar  to  that  in  time  in 
Teus,  tt  Is  hdd  that  aUnsions  by  oounsel 
for  the  Btato  to  the  feet  that  tlie  witness 
has  not  testified  cannot  be  cured  by  the 
court's  admcmlshing  counsel,  or  Instnietlnx 
the  Jury,  to  pay  no  attrition  to  irtiat  he 
said.  Long  T.  State,  60  Ind.  182.  In  Maaa- 
achusetta  it  Is  held  that  the  protection  of 
the  statute  Is  not  waived  by  any  language 
used  by  the  defendant*  a  omnaA  In  the  heai 
of  argument;  that  it  could  only  be  waiTcd 
by  defendant's  going  upon  the  stand  aa  a 
wftneas.  Oom.  Scott  128  Ifaas.  239;  Com. 
r.  mcbcds,  114  Masa.  285.  The  statute  of 
miiu^  proTtdea  that  Oie  court  ahall  not  "per- 
mit any  reference  or  oomment  to  be  made 
to  or  upon  audi  ne^ed^'  to  toitlfy.  In  that 
steto  it  la  hdd  that  the  subject  must  not  be 
referred  to  at  all,  and  that  tiie  tact  tiiat 
when  objection  was  made  the  court  stopped 
counsel,  and  admoulshed  the  Jury,  waa  of 
no  avaU.  Qulnn  r.  People^  15  N.  EL  Hep. 
46,  123  nL  83S.  See.  also.  Baker  ▼.  People. 
106  in.  452;  Austin  t.  People,  102  m.  261; 
Angelo  T.  People,  96  IlL  200.  In  West  Vir- 
ginia, undw  a  statute  providing,  "nor  diall 
any  referaice  be  made  to,  nor  comment  up- 
<m,  auoh  failure,  1^  any  <»ie  duzing  the  prog- 
ress of  the  ttlal,  In  the  hearing  of  the  Jury," 
and  when,  prior  to  the  state^i  clodng  a  case, 
the  attorney  for  the  state  suggested  to  the 
attorneys  tot  the  priscmer.  In  the  taearins  ixt 
the  Jury,  "that  the  attorn^  tor  the  prisoner 
could  prove  tUs  fact"— ^t  la,  UuU  a  cer 
tain  matter  had  been  communicated  to  the 
d^wdant,— "l^  their  own  parties,  when 
they  were  put  npma  the  stand,"  which  was 
objected  to,  and  the  court  announced  that 
it  disapproved  of  the  remark,  v^erenpon 
counsel  said  ha  referred  to  the  wltnenes 
for  the  defense,  not  to  Ibe  parttea,  it  was 
held  that  the  time  not  having  arrived  whm 
the  defendant  could  testify,  the  language  used 
was  not  objectionable.  State  v.  Ice,  12  St 
B.  Bep.  695,  34  W.  Va.  244.  In  Coleman  t. 
State,  13  N.  B.  Rep.  100.  Ill  Ind.  563,  tbe 
prosecutor,  in  making  his  opodng  statemrat 
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of  the  ease  to  the  jory.  nld:  "Ton  sboaU 
watiAi  tlie  evidenoe  ctosely.  We  do  not 
know  Out  tin  defendant  wUl  go  npoa  the 
itand.  He  haa  not  been  swom.  I  noticed 
that.  If  he  ahonld  go  optn  the  stand,  70a 
dMold  watch."  At  tbla  pohit  <be  atate- 
ment  waa  ohJected  to,  and  the  objection  soa- 
talned,  whereapon  coimael  for  the  atate  said, 
"I  withdraw  the  statement  from  the  Jury." 
Afterwards  the  defendant  did  testify  as  a 
wltnesB  In  hla  own  behalf.  The  statute  of 
that  state  prortdes,  tf  the  defendant  "do 
not  testify,  his  fiiUure  to  do  so  shall  not  be 
oommented  upon  or  referred  to  hi  the  argu- 
ment  of  the  cause,  nor  commented  upon,  re- 
ferred to,  or  In  any  manner  considered,  by 
the  Juiy  trying  the  same."  The  law  also 
makes  it  tiie  duty  of  the  oonrt,  In  such  case, 
hi  Its  charge,  to  instruct  the  Jury  as  to  their 
duties  under  this  statnteu  In  that  caw  the 
same  (3a3m  seems  to  have  been  made  aa  In 
Uie  case  at  bar,r-that  the  remarics  are  not 
within  the  literal  prohibition  of  the  statnta 
Touching  the  court  said  that  the  re- 
marks, **aIthoi^  not  within  the  literal  pro- 
hiUtion  of  die  statute^  were  nererthelesa 
In  palpaUe  violation  of  Its  spirit  and  pap- 
pose; •  •  •  that  the  proservtor  may  not 
eradei  the  statute  by  ingeniously  Injecting 
Into  his  opening  statement  remaps  which 
do  aU  the  mischief  which  the  prohibitory 
part  of  the  statute  waa  Intaiditd  to  prevent 
The  effect  ct  ths  remarks  must  hare  been 
elth»  to  coerce  the  d^imdant  to  testify,  aa 
has  been  said,  "with  a  halter  about  hla  neck, 
or  to  Induce  him  to  remain  sUent**  Our  own 
statute  Is  more  fig^A  in  Its  provisions  than 
any  we  hare  been  able  to  find;  for  ours 
proTldea*  not  <mly  that  the  foot  of  the  defend- 
ant's faUing  to  teatlfjr  shall  not  be  referred 
to  during  the  trial,  but  a  violation  of  the 
statute  la  made  a  mlBd«neanor,  and  such 
reference,  alone,  entitled  defendant  to  a 
new  trial.  In  State  v.  Graham,  62  Iowa, 
Ul.  17  N.  W.  Bep.  182,  It  Is  said:  "The  sta^ 
Dte  la  ^pUdt  that  the  dlstriot  attorney  shall 
not  refer  to  the  fact  tiiat  the  defendant 
did  not  testify  In  his  own  behalf.  There  is 
aothing  which  he  can  aay  about  the  tact  that 
wiU  JnBd^  a  reference  to  It,  and  courts 
ahoold  hold  district  attom^  to  a  atrlct  ob- 
servance of  tb^  duty  In  thla  reqwct"  In 
State  T.  Ryan,  70  Iowa,  106,  SO  N.  W.  Bq». 
397,  the  langnagB  objected  to  was  used,  as 
lo  the  case  at  bar,  in  an  argument  aa  to  the 
admlsritdllty  of  testimony.  Th/b  court  said: 
"If  reference  can  be  made  to  the  fact  that 
the  defendant  has  not  testified  In  bis  own  be- 
half. In  arguments  to  the  court,  then  su^ 
a  reference  may  be  made  In  every  case,  and 
dierelv  the  statute  will  be  nulllfled." 

Xo  qnestion  arises,  up(m  the  record  In  the 
case  at  bar,  as  to  whether  or  not  the  lan- 
guage objected  to  was  used.  No  admoni- 
tion was  given  to  the  Jury  touching  the  use 
of  this  language.  Now.  it  may  be  conceded 
that  the  reference  by  counsel  In  the  words 
ONd  oould  not  have  been  to  the  faot  that 


defendant  had  not  testified  In  the  esse,  be- 
cause up  to  that  time  he  had  no  opportunity 
so  to  do.  The  state's  case  had  not  been 
closed.  So,  whUe  the  case  is  technically  not 
within  tiie  statutory  Inhibition,  It  seems  t» 
us  It  Is  clearly  otmtrary  to  the  spirit  and 
object  of  the  statute.  If  the  contention  of 
the  attorney  general  Is  correct,  then  conns^ 
for  the  state  may  at  aU  times  during  a  trial, 
prior  to  the  time  the  defmdant  has  an  op- 
portunity to  go  upon  the  stand,  comment 
upon  the  fact  flutt  the  law  permits  him  to 
testis  in  his  own  brtialf ;  and  draw  Infieiv 
enoes  as  to  the  effect  of  his  foiling  to  do 
so.  Such  a  construction  at  the  siatuto  would 
deprive  the  defendant  of  every  '  benefit 
wlil<di  the  legislature,  by  Its  enactment.  In- 
tended to  confer  upon  him.  The  lawmakers 
certahily  never  intended  that  counsel  for 
the  state  might  comment  on  and  refer  to 
the  fitct  that  defendant  ml^t  testify  In 
his  own  bduOf  at  aU  times  prtor  to  the  dos* 
ing  ot  the  state's  case  In  chief,  but  must  not 
afterwards  refer  to  the  fact  that  he  had 
foiled  to  take  advantage  of  tia  privily  to 
testify.  Hie  mischief  Is  done  by  directing 
the  minds  at  the  Jurors  to  the  foot  that  a 
defendant  may  testify,  in  advance  of  the 
time  when  he  may  be  called  as  a  witness, 
as  well  as  If  the  comment  be  made  after 
he  has  elected  not  to  testify.  The  language, 
being  wittiln  the  spirit  of  the  prohibition 
of  the  stetute,  was  properly  objected  to,  and 
its  use  was  a  violation  the  atatute.  In 
State  V.  Byan,  70  Iowa.  106^  30  N.  W.  Bep. 
387.  It  Is  said:  "Under  the  stotnto  we  are 
not  permitted  to  Inquire  whether  the  de- 
fendant  was  prejudiced.  Thla  must  be  con- 
clusively presumed.**  The  provisions  of  the 
statute  are  absolute  that  tai  caae  at  tta  vlo- 
latton  a  new  trial  shall  be  granted. 

2.  Tba  tndlctmait  chafed  that  the  de- 
fendant  seduced  the  prosecutrix  on  Decem- 
ber 13,  1880.  Prosecutrix  testified  that  the 
act  waa  aooomplished  on  July  9,  1890,  'and 
her  child  was  bom  an  October  16,  1801. 
Lettte  Akerman,  the  prosecutrix,  testified 
that  she  first  became  aoqnalnted  with  the 
defendant  In  March,18S8;  thathewent  htHne 
with  her  from  protracted  meeting,  and  sat 
up  with  her;  that  afterwards  he  took  her  to 
chnndi,  and  vtalted  her  after  they  arrived 
home;  fliat  fn>m  time  to  time  he  continued 
such  attentions;  that  he  wrote  her  letters 
when  she  was  away  from  home.  She  went 
away  shortly  after  7u^  4,  18S8.  and  was 
absent  five  or  six  weds.  She  had  nothing 
to  do  with  the  defendant  then  until  Febru- 
ary, 189a  From  that  time  on.  defendant 
kept  company  with  prosecutrix.  On  July  4^ 
1890,  he  took  her  home  from  a  celebration. 
At  that  time  he  told  her  that.  If  she  would 
do  as  he  wanted,  he  would  marry  her.  He 
thea  solicited  connection  with  her,  which 
she  refused.  On  the  6th  of  the  same  month 
they  met  again,  and  on  the  8th  she  says 
she  submitted,  and  had  sexual  Intercourse 
with  him,  because  he  promised  to  marry 
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her.  After  this  he  contiiined  his  TlsitB  until 
March,  189L  In  Febraary,  1891,  she  told 
him  of  her  condition,  and  he  refused  to  mar- 
ry her,  and  said  he  was  engaged  to  another. 
Defendant  claims  that  the  prosecutrix  Is  not 
corroborated  in  her  statements.  Witness 
Shaw  testifies  that  the  defendant  began  pay- 
ing attentions  to  the  prosecutrix  two  years 
before  the  trial;  that  he  came  to  his  place 
to  see  her,  brought  her  from  church,  and 
sat  up  with  her,— fixing  several  times.  Flora 
McKlnney  says  they  kept  company  In  July, 
1890;  that  afterwards  he  told  her  that  he 
and  prosecutrix  were  to  be  married 'Christ- 
mas. Several  other  witnesses  testified  to 
the  fact  that  these  parties  kept  company  to- 
gether, and  to  other  facts  showing  that  they 
acted  as  lovers  usually  do.  It  to  clearly  es- 
tablished by  the  testimony  (other  than  that 
of  the  prosecutrix)  that  the  parties  were 
suitors,  and  under  repeated  decisions  of  this 
court  the  facts  established  are  sufficient  In 
corroboration.  State  t.  Ourran,  51  Iowa, 
112,  49  N.  W.  Bep.  1006;  State  v.  Bell,  79 
Iowa,  117,  44  N.  W.  Rep.  244;  State  v.  Mc- 
Cllntic  73  Iowa,  663,  35  N.  W.  Rep.  696; 
State  V.  Smith,  (Iowa,)  51  N.  W.  Rep.  24. 

3.  It  Is  said  that  the  TercUct  la  not  sop- 
ported  by  (he  evidence.  In  view  of  a  new 
trial,  we  cannot  discuss  the  wdght  and  suf- 
ficiency of  the  evldoice. 

4.  Defendant  sought  to  show  by  one  Alice 
Lowe,  a  witness,  that  In  January,  1891,  the 
prosecutrix  visited  her  house  In  company 
with  a  man  who  Introduced  prosecutrix  to 
the  witness  as  his  wife.  This  evidence  was 
excluded.  The  evidence  shonid  have  been 
admitted.  If  Qxe  prosecutrix  was,  during  the 
time  the  defendant  was  going  with  her,  and 
even  after  she  claims  her  child  was  begot- 
ten, keeping  company  with  another  man, 
and  permitting  him  to  introduce  her  as  his 
wife,  It  would  certainly  tend  to  weaken  her 
claim  fbaX  the  defendant  had  promised  to 
marry  her.  State  t.  Brown,  (Iowa.)  53  N. 
W.  Rep.  92. 

We  diaoover  no  error  In  giving  and  refoa- 
tng  tautmctloiis.  For  the  errors  heretofore 
stated,  the  Judgment  must  be  reversed. 


OITT  OP  MUSCATINE  v.  CHICAGO.  B.  L 
&  P.  RY.  CO. 

(Supreme  Court  of  Iowa.  May  19,  1888.) 

UOXIOIPIL  COKPOUATIONS— Stsbet  Imphovshkts 
— Validity  op  Assesshbnt — Bvidbncb. 

1.  Under  a  charter  conferring  on  a  dty 
power  to  pave  its  streets,  and  to  require  owoen 
of  adjacent  lots  to  pave  one-half  In  width  of 
tiifi  street  contlgooas  to  thdr  respective  lots, 
the  owners  of  wts  on  each  side  of  the  street 
are  required  to  pay  for  one-half  of  the  paving, 
whether  the  paviuf;  cov«v  a  part  only  or  the 
full  width  of  the  street,  aod  whether  the  pav- 
ing is  in  the  center  of  the  street  or  on  one  side 
only;  and,  where  the  paving  Is  on  one  side 
only,  tbe  adjacent  owner  on  that  aide  Is  only 
Uabte  for  one-half  the  expense. 

2.  Undo^  a  city  charter,  autborising  it  to 
lequlr*  the  abutting  lot  owners  to  pave  a 


street,  a  railroad  company  having  a  riicht  to 
lay  Its  track  on  a  lot,  hut  to  which  it  did  not 
have  title,  is  not  liable  for  paving  the  street. 

3.  In  an  actioo  to  recover  a  special  asseaa- 
ment  for  a  street  improvement  direct  proof  of 
the  assessment  is  required,  and  the  coonty  tax 
list  is  inoompeteat  for  that  porpoae. 

Appeal  from  district  court,  Muscatine  coun- 
ty; A.  Howat,  Judge. 

Action  at  law  to  recover  for  paving  done 
by  plaintiff  for  which  defendant  Is  alleged  to 
be  liable.  There  was  a  trial  by  the  court, 
which  resulted  In  a  judgment  In  favor  of 
plaintiff  for  a  part  of  the  amount  it  claims  to 
be  due.  Both  parties  appeal,  the  appeal  of 
defendant  having  first  been  taken. 

3.  Oarskaddan,  for  plalntKL  Bldumm  & 
"BaA,  for  deCendsnt 

ROBINSON,  a  J.  On  flie  nth  day  o(  Sep- 
tember, 1886,  tiw  dty  cooncO  of  plaintiff  or^ 
derod  that  First  street  (known  in  the  record 
as  "Water  street")  be  paved  from  Linn 
street  to  a  point  120  feet  west  of  Ash  street 
The  street  ordered  to  be  paved  was  100  feet 
In  vldtiL  On  the  17th  day  of  Septonber  a 
notice  was  served  upon  defendant  to  proceed 
to  do  the  paving  required  by  the  order  the 
width  oS  50  f^  In  front  of  Its  property 
whldi  abntted  on  the  Une  of  the  street,  and 
to  have  tiw  woA  completed  <m  or  before  t3M 
171h  day  of  October,  like  defendant  tailed 
to  do  the  vroi4c  reqnired  the  tader  and  no- 
tice, and  plalnUft  Uiereapon  paved  a  strip  of 
the  street  about  80  feet  in  wldOi  on  the  ride 
nest  to  ptcpertj  owned  by  the  defendant  op- 
posite Uockg  ft,  Q,  7,  and  8,  wbldi  were  on 
the  other  side  of  the  street,  and  also  extend- 
ing westward  opposite  the  track  of  drfend- 
ant,  beginning  ISO  feet  west  of  Broadway. 
This  action  was  commoiced  In  September, 
1886,  to  recover  the  cost  erf  certain  grading, 
and  also  to  recover  ^SJB42J80  as  money  ex- 
pended In  doing  XhB  paving,  with  interest. 
At  the  Jannaty  term.  In  the  year  1888,  of  tlte 
district  court  of  Muscatine  county,  a  Judg- 
ment was  rendered  In  favor  of  dd^dant, 
which  was  reversed  by  this  court  on  appeaL 
See  70  Iowa,  645.  44  N.  W.  Bep.  008.  After 
the  cause  was  remanded,  another  trial  was 
had,  wtddi  resulted  In  a  judgment  In  fbror 
of  pl^tirr  for  the  entire  cost  of  pavbig  done 
<9P08lte  blodes  6,  6,  7,  and  8.  That  portltm 
of  the  paving  Is  adjacent  to  the  land  concern- 
ing which  It  was  held  on  the  farmer  ajtpeal 
that  assessments  on  account  Iberettf  should 
be  p^d  by  d^endant  Hie  amount  for  wldch 
Judgmmt  was  rendered  Is  $4,086,  wltii  in- 
terest thereon  from  Decranber  21,  18KS,  at 
the  rate  of  0  per  cent  par  annum,  and  of 
that  defendant  complains.  The  cost  par- 
ing done  west  of  a  point  126  test  west  of 
Broadway  was  $1,746.30,  and  plalntUt  com- 
plains because  that  amount  was  not  included 
in  the  Judgment,  and  for  the  further  reason 
that  Interest  on  the  amount  of  tbe  Judgment 
at  the  rate  of  10  per  cent  per  annum,  and  a 
pwalty  of  6  per  cent,  were  not  allowed.  No 
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qaestlon  in  regard  to  the  grading  Is  InrolTed 
la  ttils  appeal. 

1.  On  the  former  appeal  It  was  held  that 
the  plaintiff  was  entitled  to  recover  for  par- 
log  It  had  done  on  Water  street.  In  front  of 
the  property  of  defendant,  which  was  on  the 
macQi  Bide  of  the  street,  and  which  ia  de- 
scribed with  snffldent  accuracy  for  the  pur* 
poses  of  this  opinion  as  opposite  blocks  5,  6, 
7.  and  S.  After  the  case  was  remanded  for 
a  second  trial,  amendments  to  the  pleadings 
were  filed,  but,  when  amended,  the  answer 
eontalned  no  defense  to  the  rl^t  of  plaintiff 
to  reooTer  for  paving  done  In  front  of  the 
property  of  defendant  described,  which  was 
aot  Involved  In  the  flrat  appeal.  The  facts 
established  by  the  evidence  In  regard  to  that 
property  were  so  nearly  Identical  In  the  two 
trials  that  the  decision  of  this  court  on  the 
flrst  appeal  mnst  be  regarded  as  an  adjudi- 
cation establishing  the  ri^t  of  plaintiff  to 
recover,  which  Is  binding,  and  to  be  followed 
by  OS  on  this  appeal.  The  important  cpiea- 
tion  left  for  determination  la,  what  amount 
Is  plaintiff  aitltled  to  recover?  This  action 
is  brought  nnder  the  provisions  of  sections 
478  and  479  of  the  Code.  The  burden  Is 
upon  plaintiff  to  show  the  cost  of  paving 
for  which  defendant  Is  liable,  and  the  prop- 
erty against  which  !t  Is  chargeable.  The 
paving  done  was  wholly  south  of  the  center 
of  Water  street,  and  defendant  contends 
that  it  can  be  compelled  to  pay  the  cost  of 
bat  one-half  of  that  portion  In  front  of  Its 
property,  while  plaintiff  contends  that  the 
entire  cost  of  stich  portion  Is  chargeable 
to  the  property,  and  therefore  that  defend- 
ant is  liaUe  tor  Its  payment  In  Morrison  v. 
Hershlre,  32  Iowa,  276,  It  was  decided  that 
t  city  has  power  to  pave  less  than  the  foil 
width  of  a  street,  and  assessments  for  a 
roadway  18  feet  in  width  were  held  to  be 
vaUd.  In  that  case  it  was  said  that  the 
power  of  a  dty  to  do  the  work  does  not  de- 
pend npon  the  benefits  to  be  derived  by 
property  owners;  that  the  work  is  done  for 
the  public,  and  assessments  for  Its  payment 
are  levied  upon  the  abutting  lots,  not  be- 
cause of  special  benefits  their  owners  de- 
rive from  the  Improvement,  but  because 
the  public  good  demands  It,  and  the  law 
aathorizea  such  assessments  to  pay  for  It 
In  Robinson  v.  City  of  Burlington,  60  Iowa, 
241,  it  was  said  tiiat  a  special  assessment 
la  allowable  on  the  theory  that  the  Improve- 
ment for  which  it  is  made  is  of  special  value 
to  the  property  owner.  It  Is  undoubtedly 
true  that  the  law  contemplates  a  special 
benefit  from  the  paving  of  the  street  to  the 
ovmer  of  property  which  is  adjacent  to  It; 
but  It  cannot  be  said  that  paving  on  one  aide 
of  a  street  Is  not  of  special  benefit  to  the 
owner  of  property  on  the  other  side.  Suoh 
paring  encourages  the  pnbUc  to  use  the 
street,  makes  the  property  on  both  sides 
more  accessltde  and  more  desirable,  and  oi- 
huoea  It*  valofe  Ordinarily,  justice  to  own- 
en  of  emtlciioai  property  vnA  oaaMarar 


tlons  of  pubUo  utility  would  demand  that 
paving  of  less  than  the  fall  width  of  the 
street  be  placed  at  equal  distances  from 
each  sld^  but  cases  may  arise  where  a 
departure  from  that  rule  is  admlssiUe. 
Whether  this  Is  a  case  of  that  kind  the  rec- 
ord before  us  does  not  show.  It  does  not 
appear,  however,  that  defendant  has  de* 
lived  any  special  advantage  from  the  pav- 
ing In  front  of  its  proper^  not  shared  by 
owners  of  the  property  on  the  other  side  of 
the  street  There  is  no  paving  in  front  of  its 
proper^,  excepting  that  for  which  plaintiff 
sedoa  to  recover.  We  are  not  required  to  de- 
termine whether  facts  may  exist  which 
would  authorlie  a  dty  or  town  to  tax  the 
cost  of  paving  a  part  of  the  street  to  the 
owners  of  property  on  one  ^e.  The  spe- 
olsl  charter  of  Muscatine  confers  upon  the 
dty  power  to  cause  Its  streets  to  be  paved, 
and  to  require  owners  of  adjacent  lots  to 
pave  one-half  In  width  of  the  street  con- 
tiguous to  their  respective  lota.  Section  466 
of  the  Code,  which  section  479  makes  appli- 
cable to  dtiea  acting  imder  special  charters, 
gives  to  dtles  and  towns  power  to  pave 
streets  and  make  assessments  therefor  on 
lots  fronting  on  such  streets.  *  But  a  con- 
struction of  this  statute,  or  of  the  charter 
under  which  plaintiff  Is  acting,  which  would 
give  to  plalntUC  power  to  pave  <me  side  of  a 
street,  and  tax  the  cost  thereof  to  the  owner 
of  lots  contiguous  to  that  side  only,  where 
the  paving  is  as  beneficial  to  the  owners  of 
lots  on  the  opposite  side.  Is  so  manifestly  con- 
trary to  the  legislative  Intent,  and  so  oppre»- 
Blve  and  unjust  that  it  should  not  be  adopt- 
ed. We  are  of  the  opinion  that  the  power 
given  to  plaintiff  by  its  charter  and  by  the 
general  statute  Is  to  require  owners  of  lots 
on  each  ride  of  a  street  to  do  or  pay  for 
one-half  of  the  paving  fbr  the  portion  of  the 
street  contiguous  to  their  lots,  whether  the 
paving  covers  a  part  only  or  the  full  width 
of  the  street  and  whether  the  paving  is  in 
the  center  of  the  street  or  on  one  aide.  If 
the  paving  Is  of  such  a  character  that  it 
should  be  regarded  as  a  paving  of  the  street 
within  the  meaning  of  the  statute,  the  gen- 
eral rule  Is  tiiat  the  cost  when  apportioned, 
should  be  divided  between  the  owners  of 
lots  on  the  two  sides  of  the  street  The  only 
theory  upon  which  defendant  can  be  held 
liable  for  the  paving  In  question  is  that  It 
was  a  paving  of  the  street  within  the  mean- 
ing of  the  charter  of  plaintiff  or  the  general 
statute,  and,  since  that  liability  was  estab- 
lished on  the  former  appeal,  it  follows  tiiat 
def »idant  Is  liable  but  for  a  irart  of  the  m- 
tire  cost  of  the  paving  In  front  of  its  prop- 
er^. Appellee  contends  that  defendant  is 
estopped  to  deny  liability  for  the  ^tlre  coat 
of  the  paving  in  controversy  by  reason  of 
its  failure  to  object  to  the  order  for  paving 
and  notice,  and  subsequent  acts  on  the  part 
of  the  dty  to  fix  such  llatdlity.  The  defend- 
ant has  not  at  any  time  admitted  liability 
for  the  entire  cost  of  the  pevlng,  and  is  not 
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fAtargeable  with  notice  that  the  city  Intended 
to  esdibllsh  flcalnst  It  a  liability  for  more 
than  Its  jDst  riian  of  auch  coat  Hie  evl- 
ieoaa  aabmitted  doea  not  show  that  such 
■hare  waa  more  than  one-half  the  cost  of 
the  paving  on  account  of  which  It  la  Uabl^ 
and  the  court  erred  In  rendering  Judgment 
against  It  for  more  than  that  amount. 

2.  Of  the  amount  plaintiff  seeks  to  recover 
tl.746.30  are  for  paving  west  of  that  In 
front  of  Its  property  already  considered, 
beginning  on  Water  street,  128  feet  west  of 
Broadway,  and  extending  thence  westward, 
niat  portion  of  the  paving  to  which  we 
now  refer  was  done  adjacent  to  land  over 
which  defendant  had  the  right  to  lay  its 
track,  but  to  which  It  did  not  have  title. 
The  district  court  refused  to  allow  plaintiff 
for  that  portion  of  the  paving,  and  we  are 
of  tiie  opinion  that  its  action  In  that  respect 
was  correct  The  durter  of  plaintiff  aatboi^ 
fzes  it  to  require  the  owner  of  lots  adjacent 
to  a  street  to  i«ve  it,  and  not  the  owner  of 
a  mere  easement  In  the  lots.  The  general 
statute  Is  to  the  some  effect.  See  Koona  v. 
Lucas,  52  Iowa,  181,  3  N.  W.  Rep.  84. 

a  Section  479  of  the  Code  provides  that 
where  property  Is  liable  to  assessment  for 
such  Improvements  as  paving,  and  an  as- 
sessment has  been  regularly  qiade,  and  pay- 
ment has  been  neglected  or  refused,  the  mu- 
nicipal corporation  may  recover,  In  addition 
to  the  amount  assessed,  and  Interest  thereou 
at  10  per  cent  from  the  time  of  Oie  assess- 
ment 5  per  cent  to  defray  the  expenses  of 
collection.  The  district  court  refused  to  al- 
low Interest  on  the  amount  due  from  de- 
fendant at  a  greater  rate  than  6  per  cent 
per  annum,  and  refused  to  allow  a  percent- 
age to  defray  the  expenses  of  collection. 
Hie  only  evidence  offered  which  may  be  re- 
garded as  tending  to  show  an  assessment 
was  county  tax  list  to  which  objection 
was  made  by  defendant  on  the  ground  that 
it  was  incompetent  The  county  tax  list  to 
undoubtedly  competent  evidence  for  some 
purposes,  but  when  a  right  of  recovery  is 
sought  to  be  based  upon  an  assessment  r^ 
ularly  made,  and  not  upon  the  tax  list  direct 
proof  of  the  assessment  is  required.  Tlie 
tax  list  was  not  In  fact  introduced  to  prove 
an  assessment  but  for  another  purpose.  Its 
admission  to  prove  an  assessment  would 
have  been  erroneous,  and  If,  as  we  under- 
stand the  record.  It  was  not  Intended  to  be 
considered  for  that  purpose,  there  was  no 
evidence  upon  which  to  base  an  allowance 
for  Interest  and  eipenses  asked  by  plaintiff. 

4.  The  conclusions  we  have  announced 
dispose  of  all  Qneatlons  which  we  are  re- 
quired  to  determine  at  this  time.  The  de- 
fendant consents  that  Judgment  be  entered 
against  it  for  one-half  of  the  cost  of  paving 
In  fnmt  of  its  property.  If  plaintiff  shall, 
wtthhi  60  days  from  the  date  of  filing  of  this 
opinion,  remit  one-half  of  the  amount  of  Its 
recoveiy.  Judgment  will  be  entered  in  this 
court  for  the  remainder,  which  Lb  $2,048, 


with  Interest  thweon  at  6  per  cent  per  an- 
num from  the  2l8t  day  of  December,  1835, 
and  the  Judgm^t  of  the  district  court  will 
stand  affirmed  as  so  modified.  If  such  a  re- 
mittitur is  not  entered,  the  Judgm^t  of  the 
district  court  will  stand,  on  the  appeal  of 
plaintiff*  afflrmed,  and  on.  appeal  at  deCttid- 
aitt,  reremd. 


McDonald  v.  Illinois  gbnt.  r.  oa 

(Sapreme  Court  of  lows.  May  20,  1803.) 

CAKBISRS — In/DBT  TO  PASSBXOKK— CO'tTRIBCTORT 

NsoLioiNOB — AuoariMS  raoM  Rear  Fi.*.TroKM 

— iNaTKDCTlOXB— LSADINO  QOB8TIOX8  —  HtPO- 

THBTtcAL  Questions. 

1.  It  is  not  ne^Igence  for  a  passenger  to 
leave  a  railroad  car  at  the  rear  platform. 

2.  Where  the  rear  platform  of  a  car  Is  not 
at  a  safe  place  for  paBsensera  to  alight  failure 
on  the  part  of  the  carrier  to  warn  passen- 
gers of  that  fact  is  negligence,  thouf^  It  was 
safe  to  alight  at  the  front  platform. 

3.  Special  lostructlonB,  though  correct  as 
principles  of  law,  are  properly  refused  when 
they  are  inappropriate  to  the  facts  Id  the  case. 

4.  Plaintiff  was  injured  in  alighting  from 
defendant  railroad  eomnan7*s  ear,  and  In  an 
action  therefor  was  asked:  "You  may  state 
whether  you  were  directed  by  defendant  or 
any  one  of  its  employes  or  its  agents,  to  get  off 
of  the  opposite  end  of  this  coach  from  ihe  cod 
that  yoQ  did  -get  off."  BtU,  that  the  question 
was  not  leading. 

5.  In  an  action  for  personal  Injuries,  where 
a  medical  witness  has  testified  as  to  ptalntifTs 
Injury  in  December,  and  as  to  his  condition  In 
April  following,  it  was  proper  to  ask  the  wit- 
ness whether  ^aintlff's  condition  In  April  was 
the  result  of  us  Injuries  In  December,  without 
embodying  la  the  question  the  fact  of  tha  in- 
jury. 

Appeal  from  district  court,  CBrten  ooonty; 
F.  R.  Gaynor,  Judga 

Action  for  personal  injuries.  The  follow- 
ing, with  certain  omissions,  are  the  facts 
as  stated  by  the  district  court  to  the  Jury: 
"That  on  or  about  the  evening  of  the  2d  day 
of  December,  1890,  while  the  defendant  was 
BO  operating  its  passenger  train,  the  plain- 
tiff became  a  passenger  thereon;  that  Is,  on 
a  train  run  and  operated  by  the  defendant 
by  Its  agents  and  employes,  from  the  town 
of  Primghar  to  the  town  of  Gaza,  in  this 
county,  both  of  said  places  being  stations 
on  defendant's  railroad.  That  plaintiff 
purchased  a  first-class  tii^et  at  the  station  of 
Primghar,  of  defendant's  agent  to  the  sta- 
tion of  Oaza.  That  Just  before  readiing  the 
station  of  Gaza  the  conductor  or  brakeman 
in  charge  of  said  train  announced  tiie  station 
of  Gaza,  and  notified  plaintiff  that  said  train 
was  about  to  stop  at  said  station.  That  im- 
mediately thereafter  said  train  came  to  a 
full  stop.  That  the  plaintiff,  acting  upon  the 
announcement  rnd  under  the  directions,  of 
said  conductor  or  brakeman,  and  believing 
that  said  train  had  arrived  at  said  station 
of  Oaza,  proceeded  to  allj^t  from  said  train, 
and  was  In  the  act  of  stepping  from  the  plat- 
form of  said  car,  or  the  steps  thowf,  when 
the  defendant's  agents,  servants,  or  onployea 
who  were  running  or  opoatlng  said  train,  Deg- 
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llgently  and  without  any  warning  started  Bald 
tralD  suddenly  and  quickly,  thro  wing  the 
pblntiff  to  the  ground  with  great  force,  and 
causing  him  to  strike,  upon  his  head  and  shoul- 
ders, upon  the  ties  of  said  railroad  and  upon 
{he  ground,  and  against  the  ca  r,  thereby  break- 
ing bis  right  shoulder,  tearing,  stmining,  auJ 
lacerating  the  cords  and  muades  of  his  arm, 
bmiBlng  and  wounding  him  badly  In  the 
head  and  &ce,  and  other  parts  of  the  body, 
therebgr  rendMli^r  him  unconsdons  for  a 
long  time,  causing  him  severe  pain  and 
Boffobiff  In  body  and  mind;  and  causing  a 
permanent  Injury  to  his  shoulder  and  arm, 
and  severe  and  permanent  shock  to  his 
nerroas  qratem.  ^mt  by  reason  tiicreof  be 
was,  and  sttll  Is,  unable  to  do  any  kind  of 
work  or  labor,  and  has  been  conflned  to  hla 
house  tar  a  long  time.  •  *  •  That  on  the 
night  the  injuries  occurred  It  was  very  darlL, 
stormy,  and  cold,  and  that  none  of  the  em- 
ployes of  the  defendant  were  at  or  near  the 
point  where  the  Injury  complained  of  hap- 
pwed.  That  ttuae  was  no  lU^t  near  said 
p<^t.  That  the  car  from  which  plalntUF 
ali^ted  was  not  stopped  at  the  platform 
of  the  Btatkm.  but  sererol  feet  therefrom, 
irhieh  tact  was  not  at  the  time  known  to 
tlw  plaSntUt.  That  the  defendant  and  Its 
employee  were  negligent  In  not  stopping 
said  train  long  enough  for  plalntlfC  to  all^t, 
and  In  not  drawing  said  car  opposite 
tlie  depot  platform,  and  In  not  having 
U^ts  at  the  place  where  plaintiff  alighted* 
and  In  starting  said  train  before  philn- 
tiff  alighted,  and  in  not  giving  plidntifT 
a  reasonable  time  in  which  to  nlla^it.  The 
plaintiff's  injuries  were  directly  caused 
by  defendant's  said  net^igenca  And  that 
plaintur  was  free  from  negligence  himself." 
Tbe  answer  waa  a  denial,  and  the  issues 
were  presetted  to  a  Jury  that  returned  a  gen- 
eral verdict  for  plaintiff,  wltii  the  following 
ipedal  flndincs:  "Interrogatory  No.  1.  Did 
tbe  train  in  question  stop  at  Gasa,  at  the 
iwoal  and  customary  place  for  passengers  to 
alight  7  Answer.  Don't  know.  Int  No.  2. 
Waa  the  train  In  question  stopped  ^e  usual 
and  costomary  length  of  time  on  tiie  night 
of  December  2,  1880T  A.  Tee.  Int  No.  8. 
Was  the  platform  U^t  burning  at  tibe  time 
the  train  in  question  arrived  at  Gaza  station? 
A  Tea.  LitNaA  Was  the  fnmt  md  of  the 
car  from  which  plaintiff  ^ell  at  the  plat- 
form provided  tlu  company  for  passengers 
to  get  on  and  off  the  train  when  the  train  in 
qneeticm  stopped?  A  No.  Int  No.  S.  Did 
plaintiff  go  out  on  the  rear  platform  of  the 
car  In  question  before  the  train  came  to  a 
stop?  A  Tea."  From  a  Judgment  on  the 
verdict       deftodant  appealed. 

J.  F.  Duncombe  and  T.  F.  Ward,  for  ai^ 
pdlant  W.  D.  Boies  and  George  F.  Col- 
flord,  for  appcflee. 

GBANOBR,  7.  1.  Then  is  an  assignment 
of  error  based  upon  the  r^usal  of  tbe  court 


at  the  ^dose  of  the  testlm<»y,  to  direct  a 
verdlet  for  the  defendant;  but  the  same  oon- 
siderations  are  lnv<dved  In  another  asdgn- 
ment,— that  the  verdict  Is  not  sustained  by 
the  evidence,— and  they  need  not  be  consid- 
ered separately.  It  la  especially  contended 
that  the  fourth  spedal  finding— that  the  front 
end  of  the  ladles'  car  was  not  at  the  depot 
platform  when  the  train  was  stopped— Is 
without  support  hi  the  evideno&  As  we  view 
the  record,  tbe  fact  very  condustvely  ap- 
pears that  the  end  of  the  car  was,  when  the 
train  stopped,  at  the  platform,  and  we  shall 
regard  that  aa  a  fact  In  Hie  oonalderatlon  of 
the  case.  The  fiLvorable  facts  for  the  de- 
fendant then,  are  that  the  train  stopped 
at  the  usual  place  fbr  passnigers  to  alight; 
that  it  stopped  the  usual  length  of  time; 
that  the  platform  light  was  burning;  that  the 
fZtmt  end  of  the  car  in  whloh  the  plaintiff 
rode  was  at  tbe  platform;  and  that  he  went 
out  on  the  rear  platform  iMfore  tbe  car  had 
stopped,  and,  In  alighting,  fell,  and  was  In- 
jured. We  are  to  consider  these  facta,  with 
tito  evidence  aa  to  other  facts,  to  know  if. 
because  of  the  plaintiff's  own  ne^lgence, 
or  a  want  of  negligence  on  tlie  part  of  de- 
fendant there  can  be  no  recovery.  Much 
importance  Is  attached  by  appellant  to  the 
fact  that  plaintiff  went  to  the  rear,  Instead 
of  the  front,  end  of  the  oar,  to  aUght  As  a 
matter  of  law,  such  an  act  waa  neither  neg- 
ligent nor  Improper.  It  la  a  matter  of  v^ 
oommon  obsnrvatlon  for  ^usengers  to  teave 
cars  from  both  platforms.  This  Is  a  cus- 
timi  so  grateral  that  It  must  be  known  to  all 
railroad  employes  engaged  on  passenger 
tr^na.  13ie  different  ways  of  going  out  are 
generally  matters  of  choice  or  omivenlence 
to  the  passenger,  more  than  of  any  regula- 
tlon  by  the  railway  oompanlea  Because  of 
this  oustom,  passengers  may  rightfully  pre- 
sume, nntU  in  some  way  the  oontrary  ap- 
pean^  that  dther  platform  of  a  oar  la  ao* 
oesslble  for  ^resa.  If  for  any  reason  this 
rii^t  la  to  be  restricted  In  parOcolar  cases, 
it  la  ccortalnly  the  duty  «f  tlie  persona  In 
Ghaiw  of  the  train  to  use  precautions  against 
it  aa  by  locking  the  door  where  egress  Is 
not  Intended,  or  phu^  some  persim  there 
to  give  diiections,  or  In  some  manner  mak- 
ing known  to  the  paaaoigm  the  ritnation. 
Tlie  case  of  Oartwrlght  v.  Chicago  &  G.  T. 
By.  Co.,  (Mich.,)  reported  In  18  N.  W.  Bep. 
380,  Is  quite  rignlflcant  In  several  particu- 
lars regarding  this  case,  and  the  cases.  In 
principle,  are  quite  paralleL  In  that  case  a 
passenger  also  left  the  car  at  the  rear  end, 
and  it  Is  said  by  Oooley,  C.  J.:  "Fassengera 
not  only  do  leave  the  oars  from  the  rear  and 
front  indifferently,  but  th^  are  auffa^d  to 
do  80  without  objection.  •  •  •  Under 
su(^  clrcamstanoes  it  cannot  be  said  that  It 
la  negligoioe  per  ae  for  a  passenger  to  leave 
a  oar  at  the  rear."  It  Ls  furtbtf  said  In  the 
opinion:  "We  also  think  that  passengers* 
where  not  notified  to  the  contrary,  may  rl^t- 
fnlly  assume  chat  it  la  safe  to  alight  from  tbe 
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oar  wherever  It  Is  stopped  tor  paaaenfens  to 
leftTe  it;  and.  U  no  Usbt  1b  given  than  to 
leave  the  oar  bj,  t3iey  are  not  to  be  charged 
with  fenlt  tor  leaving  In  tbe  darkneas."  In 
the  same  case  It  Is  further  said:  **If  a  car  In 
which  there  were  passengers  was  not  stand- 
ing where  It  would  be  safe  for  tbem  to 
aUght  wlthont  asdstanoe,  It  was  the  dnty  of 
the  company  to  provUe  assistance,  or  give 
warning,  or  to  move  the  car  to  a  more  snlt- 
able  place."  These  propotdtlons  have  sup- 
port In  auOiorlties  dted  in  tiiat  case,  and 
accord  with  our  nnder8tan(Ung  of  the  law. 
In  that  case  neither  md  of  the  car  was  at 
the  platform,  but  tliat  fact  was  known  to 
the  pasBcnger,  and  acceaa  could  have  been 
had  from  the  car  to  the  platform  by  passing 
throng  a  front  car.  In  this  case  tbe  front 
end  of  the  oar  was  at  the  platform,  bat  ttae 
rear  end,  where  plaintiff  went  oat,  was  not, 
mr  was  It  li^t  enoo^  at  that  end  for  pas- 
sengers to  see  to  alight  with  safety.  From 
the  plaintiff's  statemeiita  In  evidence,— and 
he  Is  the  only  one  who  knows  the  facte,— he 
was,  when  he  f^  trjing  to  aUjiht  onto  the 
idatform,  which  he  supposed  to  be  there, 
and  the  oar  was  "j«ked,"  and  he  £dt  upon 
the  ends  of  t3ie  ties,  and  was  injured.  Un- 
der flie  ndee  of  law,  as  we  have  given  nana, 
the  jury  oonld  wdl  find  that  It  was  ne^ 
gence  on  the  part  <Ht  the  company  to  leave 
the  end  of  th%  oar  as  It  was,  wlthont  warn- 
ing to  passengers,  or  proper  preoaatlons 
against  their  attempt  to  alls^t  in  such  a 
place.  By  the  same  rules  the  juiy  could  find 
that  it  was  not  negUgenoe  tor  plaintiff  to  at> 
tfflnpt  to  aUght  ther&  The  fact  that  plidntiff 
went  oat  onto  the  platform  before  the  car 
stopped  does  not  change  the  situation,  fniere 
is  no  evidence  ^t  he  attempted  to  leave 
the  platform  while  ttie  train  was  In  motion, 
and  the  evidmce  was  soch  that  llie  Jnry 
could  reasonably  have  found  that  he  did  not 
In  addition  to  the  special  findings  ttie  jury 
most  have  found  tliat  the  company  was  neg- 
ligent, and  the  plaintiff  not  negligent,  and 
we  think  the  findings  folly  warranted,  under 
the  evidence.  The  toregolog  oondderatiOBs 
are  oondnalve  nf  a  number  of  qoesttons  pr^ 
seuted  In  the  case. 

2.  It  Is  urged  that  the  verdict  la  contrary 
to  the  seventh  Instruction  given  to  the  joiy. 
We  will  not  set  oat  the  Instruction.  It  was 
glvoi  to  meet  a  phase  of  the  case,  under  the 
evidence,  of  tbe  car  not  beb^  up  to  the  plat- 
form of  the  depot  We  are  now  considering 
the  case  with  It  a  conceded  fact  that  the  car 
was  there.  It  ts  conclusive  from  the  record 
that  the  plaintiff  left  the  car  from  the  rear 
end,  without  any  knowledge  or  thought  of 
whether  the  front  of  the  car  was  at  the  plat- 
form, or  not,  and  It  Ib  equally  conclusive  that 
the  rear  end  of  the  car  was  not  at  the  plat- 
form. These  conclusive  showings  lead  us  to 
a  conviction  tliat  the  Instruction,  even  If  tech- 
nically erroneous,  could  not  have  been  preju- 
dlclaL 

3.  Some  17  instracttons  were  asked  by  de- 


fendant Uttt  were  veftised.  Uany  of  them 
are  limited  In  thdr  scope  to  the  law  applica- 
ble to  a  shigle  fact,  and  In  moat  of  them  the 
rule  stated  Is  correct;  bat  Uiey  are  so  framed 
as  to  be  inapptt^rlate  to  a  proper  and  fair 
presentation  of  the  case  to  I3ie  jury.  We 
lIluBtrate  Iqr  qnoting  tbe  sixth:  **It  Is  not 
negligence  for  an  oiglneer,  after  a  train  lias 
stopped  at  a  station,  to  let  on  tbe  necessaiy 
amount  of  steam  to  overcome  the  friction  of 
the  track,  even  if  thereby  Oiis  did  create  a 
Jeridng  motion  of  the  train  In  question  when 
it  was  started."  Goncedtaig  the  correctness 
of  the  Instruction,  as  an  abstract  nde^  It  Is 
BO  disconnected  from  the  other  facts  with 
which  It  mast  be  associated,  whea  applied 
to  the  case,  that  Its  reftisal  was  proper. 
There  Is  no  claim  of  negllgrace  because  of 
the  "Jerking  motion"  In  starting  the  train, 
bat  the  negligence  consisted  in  the  want  of 
suitable  conditions  for  alighting;  and  when 
he  was  attempting  to  readi  what  he  sup- 
posed to  be  the  depot  platform,  from  the 
lower  step  of  the  car  platform,  th»  Jerking 
motion  came^  and  he  fdL  If  It  be  admitted 
that  the  train  was  started  in  a  proper  man- 
ner the  n^llgence  Is  stiU  the  same.  A  care- 
ful reading  of  the  Instructions  given  and  re- 
fused leads  us  to  the  conduston  that  they  In- 
volve no  reversible  error. 

4.  The  court  said  to  the  Jury  ttiat  tb» 
plaintiff  was  entitled  to  recover,  if  at  all,  ft>r 
"medicine  and  medical  attendance,  as  shown 
by  tbe  evidence."  It  ts  urged  tbat  there  is 
no  evidence  of  any  expenditure  for  medicine. 
Dr.  Loathan  testified  that  "tris  dargea  for 
the  Injury  were  $25.**  Independent  of  that 
testimony,  ft  does  not  appear  Uiat  any  medl- 
dnes  were  bought  Bat  cortalnly  no  preju- 
dice resulted  from  such  a  statement  in  the 
instruction.  It  doubtless  bad  reference  to 
the  cost  ot  medical  treatmoit,  whldi  mi^t 
Include  medicine,  and  was  so  understood. 

TbB  plaintiff,  as  a  witness,  was  acdced 
the  fbnowlng  questifm:  **Toa  mi^  state 
whetiier  you  were  directed  by  the  deftedant; 
or  any  one  of  its  employe^  or  b7  Ito  agents, 
to  get  off  of  the  opposite  end  of  this  coach 
from  the  end  that  you  did  get  off?"  It  Is 
urged  tiiat  the  question  Is  leading:  We  think 
not  It  does  not  indicate  the  answtr  dedred, 
and,  in  view  of  the  informatton  soui^t,  it  Is 
not  objectionable  In  fOrm. 

Dr.  Louthan  was  called  to  see  the  plaintiff 
on  the  3d  day  of  Decembw,— the  day  after 
the  Injury.  He  was  again  called  the  fore 
part  of  the  next  April,  and  said  he  found  tiie 
plaintiff  "Buffering  from  erysipelas  In  his 
face  and  on  his  thigli."  The  following  ques- 
tion was  thai  asked:  **QaeBtion.  Ton  may 
state  whether  or  not  his  condition,  as  yon 
have  described  it.  In  whldi  yoa  tiHmd  him 
In  April,  was  due  to,  or  the  result  of,  the  in- 
juries sustained  by  blm  on  or  about  Itie  3d  of 
last  December,  as  you  discovered  ttiem  upon 
your  visit  to  him  upon  the  3d  of  that  month." 
It  is  contended  that  the  question  should 
show  the  facts  upon  whldi  the  expert  teetl- 
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ujony  ta  to  be  baaed,  or  tiie  optnlon  Is  found- 
ed. The  doctor  had  just  stated  the  facts  as 
to  the  plaintiff  In  December,  and  again  la 
April,  and  the  question  was  based  on  such 
facts.  It  was  not  necessary  that  the  facts 
shoold  appear  again  in  the  question.  Both 
the  witness  and  the  Jury  understood  the  facts 
upon  which  the  opinion  was  based. 

6.  Defendant  offered  in  evidence  certain 
time  tables  of  the  Dubuque  &  Sioux  City 
Railroad  and  of  the  Illinois  Central  Railroad 
which  were  excluded  as  immaterial,  and  com- 
plaint Is  made  of  the  ruling.  The  tables  are 
□ot  In  the  record,  and  of  their  contents  we 
know  nothing.  The  object  of  the  evidence 
was  to  show  that  It  was  the  Dubuque  & 
Sioox  <^ty  (Company  that  was  operating  the 
road.  Instead  of  the  defendant  company,  and 
hence  the  one  liable.  We  cannot  Judge  of 
the  materiality  of  the  evidence  for  that  pur- 
pose. In  the  absence  of  the  tables,  or  some 
means  of  knowing  their  contents. 

There  are  some  points  that  we  have  not 
particularly  considered  In  the  opinion,  but  a 
carnal  examination  discloses  no  reversible 
error,  uid  the  Judgment  la  affirmed. 


STATE  T.  BLACK. 
(Supreme  Cbnrt  of  Iowa.   May  15,  1893.) 

BaSTABUT — EVIDIN'CE  — ISSTKICTIOXS— PLE4DIS0. 

1.  On  a  trial  of  bastardy,  where  it  Is  al- 
leged that  the  child  was  bom  Mar  12th,  and 
eomplBinmnt  testifies  wlthont  objectlm  that  she 
had  Intercomse  with  defendant  la  October  pre- 
cedmi!.  which  is  not  denied  except  liy  plea  of 
not  gnilty,  the  admissiou  of  other  testimony 
to  the  same  effect,  if  erronaona,  is  witbont 
[wejadice^ 

2.  A  charge  that,  if  aboat  the  time  com- 
plainant became  pre^act  she  Iiad  Hexna]  inter- 
course with  other  meu.  snch  (art  sbonld  he 
eoaMered,  and  if  the  evidence  failed  to  sattsfr 
xhelr  minds  that  defendant  was  the  bastard's 
father,  they  should  find  for  defendant,  is  not 
objectionable  as  requiring  defendant  to  estab- 
lish hli  innocence  by  a  prepondemoce  of  evi- 
dmce,  when  read  in  connection  with  the  whole 
charge,  by  which  the  Jury  were  plainly  told  tihe 
burdm  of  proof  was  on  the  state. 

3.  Where  the  complaint  Is  sent  to  the  jury 
without  objection,  its  snffidency  will  not  be 
reviewed  where  objection  is  raised  for  the  Srst 
time  on  appeal. 

4.  Where  the  trial  court  reads  the  same 
charge  twice,  exception  must  be  taken  and 
preaerved  by  biU  of  exceptions,  and  will  not  be 
considered  on  appral  on  affidavit  of  counsel. 

5.  Where  the  evidence  is  conflicting,  the 
v«dict  will  not  be  disturbed  on  apcteaL 

Appeal  from  district  court,  Webster  coun- 
ty: D.  B.  HIndman,  Judge. 

Proceeding  under  the  statute  to  charge 
the  defendant  with  the  maintenance  of  a 
Ifastard  child.  Verdict  and  Judgmmt  for 
the  state.  Defendant  appeals. 

Botaford.  Healy  &  Healy,  for  an>dlant 
W.  8.  Kenyon,  Go.  Atty^  and  M.  D.  O'Oon- 
aell,  tor  the  8tat& 

KINNE,  J.  t.  TUft  In  a  prooaedlnff  burti- 
tated  In  the  name  of  the  state  at  the  isr 


stance  of  Alice  Boy,  -who  ciatgem  that  de- 
fendant is  the  ftither  of  her  bastard  chUd, 
bom  May  12,  18S9.  Alice  Boy,  It  appean,. 
had  been  acquainted  with  the  defendant 
about  eight  years  prior  to  the  time  the  conr- 
nectlon  took  place  which  she  alleges  re- 
sulted in  the  conception  of  her  ebUd.  Her 
mora  intimate  acquaintance  with  defendant 
b^an  in  ISSS.  She  testifies  to  various  acts- 
of  intercourse  between  her  and  the  defend- 
ant in  July,  August,  and  October,  1S8S,  and 
claims  the  child  was  the  fmlt  of  the  inter- 
course had  with  him  In  August,  ISSS.  Er- 
ror Is  assigned  In  the  admission  of  testi- 
mony of  Alice  Boy,  Fred  Hazelbrlnk,  and 
William  Quad  as  to  acts  of  Intercourse  had 
betwe^  Alice  Roy  and  defraidant  In  Octo- 
ber, 1888.  In  case  of  the  last  two  witnesses 
the  evidence  was  objected  to  as  being '  In- 
competent, immaterial,  and  irrelevant;  and 
in  <me  oase  a  motion  was  made  to  strike  out 
the  testimony  so  glvexL  The  objection  and 
motion  were  overruled,  to  which  timely  ex- 
ceptioDS  were  taken.  It  is  urged  that  soclk 
evidence  was  not  admissible,  as  connection 
had  In  October— two  months  after  the  al- 
leged conception  of  the  child— did  not  tend 
to  establish  the  paternity  of  the  child  bon> 
May  12,  ISSO.  Whether,  hi  such  a  case,  Ife 
Is  competent  to  show  Intercourse  between' 
the  complainant  and  the  defendant  at  a 
period  so  remote  from  the  time  the  chlldi 
mtist  have  been  conceived.  In  the  absence 
of  evidence  showing  that  the  usual  and  or- 
dinary period  of  gestation  bad  not  elapsed,, 
we  need  not  determtae.  The  oomplainanr 
testified  without  objection  that  she  had  in- 
tercourse with  the  defendant  in  October,. 
1888.  It  was  not  denied  except  by  the  plea 
of  not  guilty.  The  defendant  did  not  go 
upon  the  stand.  It  foUovra,  then,  if  the  ad- 
mission of  other  testimony  to  the  same  ef- 
fect was  errM",  it  was  without  prejudice. 

2.  Exception  is  taken  to  the  sixth  instruc- 
tion given  by  the  court,  and  it  is  claimed' 
that  under  It  the  defendant  was  required  to- 
establish  his  plea  of  not  gi^ty  by  a  pre- 
ponderance of  the  evidence.  The  Instruction 
reads:  "Evidence  has  been  Introduced  od' 
the  part  of  the  d^endant  tending  to  show 
that  at  or  about  the  time  the  complaining- 
witness,  Alice  Boy,  became  pregnant  she 
had  sexual  intercourse  with  other  men.  ami 
if  you  shall  find  from  the  evidence  in  this- 
case  that  at,  or  alxtut,  the  time  the  said 
Alice  Boy  became  pregnant  she  had  sexual 
Intercourse  with  any  other  man  or  men, 
such  fact  should  be  duly  considered  by  you, 
and  given  such  weight  as.  in  your  Judgment* 
It  la  entitled  to;  and  If  sach  evidence,  when 
considered  with  all  the  other  evidence  in- 
troduced on  this  trial,  foils  to  satisfy  your 
minds  that  the  defendant  Is  the  fathar  of 
the  diUd  bom  unto  the  said  Alice  Boy, 
then  yonr  verdtot  shall  be  for  the  defend- 
ant** The  inttmctlon  should  be  raad  hi  con- 
nection with  ttie  one  which  follows  It,  wliere- 
In      1iu7  ste  plainly  told  that,  vrea  it  tbe^ 
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find  th&t  the  cmmplBlnant  did  have  connec- 
tion with  otber  men  at  or  near  the  time  the 
child  waa  begotten,  yet  If  they  are  fully  sat- 
isfied from  all  the  evldciice  that  she  became 
pregnant  with  and  gave  birth  to  a  bastard 
child,  that  the  mother  and  child  are  residents 
of  that  cotmty,  and  that  d^endant  was  the 
father  of  the  child,  they  would  be  Justified 
tn  finding  him  guilty.  While  the  latter  part 
of  the  Instruction  under  consideration  Is 
objectionable  as  to  Its  phraseology,  yet, 
when  read  In  connection  with  the  other  para- 
graphs of  the  charge.  It  is  not  open  to  the 
objection  urged.  The  Jury  could  not  fall  to 
understand  from  the  whole  charge  that  the 
burden  was  on  the  state  to  establish  the 
fact  that  the  defendant  was  the  father  of 
Alice  Roy's  child. 

3.  It  is  said  the  court  erred  In  sending  the 
complaint  to  the  Jury.  We  do  not  find  that 
any  objection  was  made  to  the  court's  ac- 
tion In  this  respect.  Hie  first  time  the  mat- 
ter appears  in  the  record  Is  In  the  motion 
for  a  new  trial.  Even  il  it  was  error,  (a 
point  we  do  not  decide,)  defoidant  could  not 
talie  advantage  of  It.  having,  so  far  as  the 
record  shows,  permitted  the  complaint  to 
be  sent  to  the  Jury  without  any  obJecUoo 
on  his  part 

4.  It  appears  that  for  some  reason,  which 
Is  not  disclosed  In  the  record,  the  court  read 
the  seventh  paragraph  of  the  charge  twice 
to  the  Jury.  It  is  claimed  this  prejudiced 
the  defendant  No  exception  was  taken  at 
the  time  to  this  act  of  the  court,  and  It  Is 
brought  to  onr  attention  by  affidavit  of  coun- 
sel. Whether  the  second  reading  was  error 
would  depend  on  the  manner  of  the  reading, 
and  the  reason  for  it  Hie  record  Is  silent 
as  to  Uiese  matters.  Moreover,  the  matter 
presented  should  have  been  preserved  by 
bill  of  eiceptlons.  The  record  cannot  be 
thus  enlarged  by  affidavits.  Blanchard  t. 
Devoe,  80  Iowa,  B21,  45  N.  W.  Rep.  911; 
MoArthur  v.  Sohnltz.  78  Iowa,  364,  43  N. 
W.  Rep.  223. 

5.  Counsel  Insist  that  the  evldenoe  did  not 
Justify  the  verdict,  and,  as  usual  In  such 
cases,  the  evidence  Is  conflicting.  There  Is 
evidence  showing  Intercourse  between  com- 
plainant and  other  parties  about  the  time 
the  child  must  have  been  conceived.  It  Is 
denied  by  complainant,  as  also  by  some  of 
the  persons  who  are  said  to  hare  been  par^ 
ties  to  the  acts.  Two  or  three  young  men, 
one  of  Ibem  a  brotiier  of  defaidant,  tes- 
tified to  having  Imd  tntercoone  with  the 
comt^Inant  about  tiietlme  conception  would 
ordinarily  have  taken  place.  It  Is  evldoit 
the  Jury  did  not  believe  these  witnesses. 
They  had  the  witnesses  before  them.  They 
could  observe  tiielr  manner  and  conduct 
upon  the  stand.  It  may  have  beoi  such  as 
to  satisQr  the  ooiurt  and  Jnry  of  the  falsity 
of  their  Btatemenla.  If  the  Jury  did  not 
believe  them,  and  did  believe  the  testimony 
of  the  state's  witnesses,  tliere  was  ample 
evldenoe  upon  which  to  base  their  verdlot 


The  defendant  did  not  go  upon  tiie  stand 
and  deny  the  charge.  We  cannot  disturb 
the  verdict  We  have  noticed  all  the  eirors 
argued  by  co unset 
The  Judgmoit  must  be  affirmed. 


VAN  MBTER  t.  OHIGAGO  A  T.  M.  OOAIr 
MIN.  GO.  et  at 
(Supreme  Oonrt  of  Iowa.  Blay  10,  1893.) 

Corn.  Lkabb— Aban'donusnt. 

1.  A  lease,  after  giving  a  companv  the  ez- 
clnslve  right  to  test,  op«i,  mine,  ana  remove 
coal  from  certain  lands,  and  to  abandoo  the 
same  If  the  coal  should  become  unprofitable 
to  work,  continued  as  follows:  "It  is  not  th« 
luteulion  or  expectation"  of  the  company  "to  en- 
ter on  the  florfoee  of  any  of  the  lands  coYcred 
by  this  lease,  but  to  work  the  coal  throagh  the 
now  existing  shafts;**  the  comimny  "reserving 
the  right  to  ase  any  part  of  said  surface  only 
iu  cane  of  uiilorc'^eun  i-uittiiigeuiies  whifh  muy 
arise,  rendering  it  necessary  and  profitable  to 
00  so."  Hetd,  that  there  was  no  oblieatlon 
to  open  new  shafts  before  exercising  its  judg- 
ment to  abandon,  but  an  obligation  oolj  to 
worli  out  the  existing  shafts. 

2.  The  provision  allowing  the  company  to 
"abandon  the  property,  and  be  relieved  from 
obligation,"  did  not  require  the  cancellation  of 
the  lease  of  record,  or  the  cancellation  of  cer- 
tain mortgages  ezecated  hy  the  company  on  Its 
interest,  b^ore  the  relief  should  become  ^- 
fectiva 

Appeal  from  district  court,  Dallas  ooimtgr; 
J.  H.  Ai^legate,  Judge. 

J.  L.  I'latt  Is  one  of  the  defoidants.  On 
the  20th  of  July,  1891,  the  plahitiff  made  to 
Piatt  a  writtoi  lease  of  certain  deacribed 
lands  in  Dallas  cauntj  for  ttie  purpose  of 
mining  coal  therein.  After  describing  the 
lands,  and  the  manner  of  working  the  mines, 
the  lease  contains  the  following:  "It  Is  fur- 
ther agreed  and  understood  by  and  betweoi 
the  parties  that,  from  and  after  the  expira- 
tion of  one  year  from  the  date  hereof,  said 
second  party  shall  insure  to  said  first  party 
not  less  than  $500  per  annum  as  revenue 
from  royal^  from  coal  to  be  mined  from  the 
lands  covered  by  this  lease.  It  ts  fnrfher 
agreed  and  understood  that  said  second  par- 
ty msy.  In  case  the  coal  which  may  underlie 
said  lands  ahonld  prore  nnworiuble,  by  rea- 
son of  Its  bdng  too  thin,  bad  roof,  or  tor 
any  reastm  sufficient.  In  tite  Judgment  of  said 
second  party,  to  renderlt  nnprofltable  to  work 
the  some,  he  may  abandon  the  property, 
and  be  relieved  trojn  obligation  on  so  much 
thereof  as  he  may  so  abandon.  Said  first 
party  also  grants  said  second  party  extru- 
sive right  to  test,  open,  mine,  and  remora 
ssld  coal,  and  farther  grants  the  rl^t  to  con- 
struct railroads,  underground  ^ tries,  and  all 
necessary  buildings  and  fixtures  to  facilitate 
the  minlns  of  said  coal,  for  the  term  of  80 
years  finm  the  date  hereof,  and  the  party 
of  tiie  sectmd  part  agrees  to  pay  to  the  par- 
ty of  the  first  part,  as  an  annual  rental, 
five  dollars  per  acre  for  sU  lands,  the  aax- 
face  of  which  said  second  party  may  de- 
sire to  ose  for  the  constmctlon  of  shafts^ 
buildings,  railroads,  or  other  facilities  for 
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tbe  successful  aud  conveiUent  mining  ana 
removal  of  coal  tlicrefi'om.  It  Is,  however, 
oudeTstood  by  and  between  the  parties  hereto 
ttiat  It  Is  not  the  IntenUon  or  expectation  of 
Bald  aecoDd  party  to  enter  upon  the  surlftce 
of  any  ct  the  lands  covered  by  this  lease, 
but  to  voik  the  coal  therefrom  through  the 
DOW  existing  shafts  and  openings  of  the  Chi- 
cago ft  Van  Meter  Coal  Company;  the  said 
seemd  party  reserving  the  rls^t  to  use  any 
part  of  said  surface  only  in  cose  of  unfbre- 
seen  contingencies  which  may  arise,  ren- 
dolng  It  necessary  and  profitable  to  do  so. 
Said  second  party  also  agrees  to  pay  to  said 
Urst  party,  or  to  hla  legal  r^resentatlves, 
as  royalty,  8%  c«it8  per  ton  of  merchanta- 
ble cool  taken  from  under  said  lands.  Pay- 
ineats  of  royalty  to  be  made  monthly,  and 
the  amount  of  coal  taken  from  said  land 
to  be  reported  monthly,  In  writing;.  It  is 
iilso  agreed  that  all  cool  rained  from  said 
muds  Is  to  be  accurately  weighed,  and  die 
»-f>ight  to  be  kept  in  a  book,  which  shall  at 
:ill  reasonable  times  be  opem  for  Inspection 
of  sold  first  party;  and  It  is  further  agreed 
iliat  the  party  of  the  second  part  Is  to 
bare  the  privilege  of  using  said  railroads, 
itiuierground  entries,  buildings,  and  fixtures 
fur  the  purpose  of  ™*"lng  and  removing  coal 
from  the  lands,  and  after  said  mine  be> 
nimea  exhausted,  or  unworkable,  said  sec- 
mid  party  may  continue  the  use  of  said  rall- 
i-oads,  underground  entries,  buildings,  and 
lixtnres  by  paying  the  said  first  party  the 
Rite  hnefnbefore  spedfled  and  agreed  upon 
us  condensation  f6r  the  use  of  snrface." 
tiatt  made  flie  lease,  really,  In  the  Interest 
ot  die  Chloago  ft  Van  Meter  Coal  Company, 
aud  by  aaslgnmmt  the  Chicago  &  Van  Me- 
ter Cosl-Mlnlng  Company  became  the  leasee 
in  lien  of  Piatt  This  action  Is  to  recover 
9o09,  with  Interest;  it  b^ng  for  the  royal- 
ly under  the  contract  for  the  year  16D0. 
Tbe  answer,  way  of  affirmative  d^ense, 
shown  ttiat,  prior  to  1890,  the  defendant 
abandcmed  the  pzopwty,  and  ceased  to  op«>- 
ate  tbe  mine,  as  was  the  defendant's  right 
uodw  tbe  terms  of  the  lease,  because,  in  Its 
Jnilcment,  the  same  was  nnwoikabls;  tile 
coal  bdng  "thin,  uneven,  and  IrregiOar.*' 
^e  fasoe  was  upon  the  af&rmatlve  defraise 
In  the  answer,  denied  by  operation  of  law. 
A  jury  returned  a  verdict  for  the  defoid- 
ants,  and  ftom  a  Judgment  thererai  the 
(dahttlff  appealed. 

White  ft  Claj^e,  for  appellant.  Kanfl- 
man  ft  Gnemsey,  for  appellees. 

GBAKOBR,  J.  The  cmtentlons  hi  tbe  case 
arise  rspfm  a  construction  of  the  written 
lease. 

1.  It  Is  an  undisputed  fftct  that  on  the 
premises  there  were  two  veins  of  coal,  desig- 
nated as  Uie  **npp«^'  and  "lower"  vdns, 
and  Qiat  at  Qie  time  the  lease  was  made 
tbe  lower  vein  was  b^ng  worked  by  the 
(Sdcago  ft  Van  Motor  Goal  Company  by 


means  of  shafts  and  opnilngs  tiierein,  and 
are  those  mentioned  in  the  lease.  No  other 
shafts  nor  0[>enIngB  were  made  for  the  pur- 
pose ct  working  or  discovering  workable 
mines  on  the  land  leased.  Upon  the  ques- 
tion of  the  defendant's  right  of  abandon- 
ment, the  court  gave  the  following  Instruc- 
tions, which  constitute  a  ground  of  app^- 
lant's  complaint:  "(6)  If  you  find  from  the 
evidence  In  this  case  that,  at  the  time  of  tiie 
execution  of  the  lease  betweoi  the  plain- 
tiff and  the  defendant  James  U  Piatt,  the 
Chicago  &  Van  Meter  Coal  Company  was 
mlidng  coal  from  what  was  known  as  the 
'lower  vein.*  and  that  the  shaft  and  op«i- 
ings  then  used  by  the  sold  company  was  so 
built  and  constructed  as  that  coal  could  be 
mined  and  tak«i  from  what  was  known  as 
the  *nppw  vein,*  then  tbe  def<3idant  had 
no  right  to  abandon  said  leased  premises, 
unless  tbe  coal  under  said  leased  premises, 
tn  both  the  upper  and  lower  veins,  were 
or  had  become  tmwwkable,  by  reason  of 
being  too  tbin,  bad  roof,  or  for  some  other 
reason  which.  In  the  Judgmmt  of  the  de- 
fendants, honestly  and  fSalrly  eserclsed,  ren- 
dered it  unprofitable  to  work  either  d  said 
veins.  In  determining  wheth«:  the  upper 
vdn  was  unworkable  by  reason  of  being  too 
thin,  or  bad  roof,  or  whether  any  othw 
reason,  in  the  tblr  and  honest  Judgment  of 
the  defendants,  rendered  It  unprofitable  to 
work  said  upper  vdn,  yon  should  take  into 
consideration  all  of  the  testimony  In  the 
case,  and  all  the  facts  and  drcnmstancee 
der^ped  by  tbe  proof;  and  If  you  find  that 
the  defendants,  upon  the  ftuits  and  under 
the  circumstances  devdoped  by  the  proof, 
honestly  and  ftilrly  concluded  that  said  up- 
per v^  could  not  be  profitably  worked,  by 
reason  of  being  too  tiiln,  bad  roof,  or  for  any 
otiier  reason  in  the  fair  and  honest  exer- 
cise of  Judgmait,tben  the  defendants  had  tbe 
rii^t  to  abandon  said  premises  without  teat- 
Ing  said  vdn  Immediately  under  tiie  surface 
of  the  lands  covered  by  the  lease  betwem 
the  plaintiff  and  the  defraidant  James  I* 
Piatt  (7)  Tbe  defoidantB  were  under  no 
obligations  to  prospect  for  coal  at  differ- 
ent points  or  places  mi  said  teased  prem- 
ises, and  sscert^  that  there  was  no  work- 
abto  coal  under  any  part  of  said  premises. 
Th^  had  the  right,  undw  and  by  virtue  of 
the  lease  of  said  prraalses,  to  abandon  said 
projieriy  If  the  vein  or  veins  being  woAed, 
or  that  could  have  beea  woiked,  from  tiie 
shafts  and  opoilngs  of  the  Chicago  ft  Van 
Meter  Coal  Company,  existing  at  the  time  of 
Uie  ^Eecutlon  of  said  lease  between  tiie  plain- 
tiff and  defendant  James  Is.  Piatt,  became 
or  were  unworkable  by  reason  of  the  coal 
bdng  too  thin,  bad  roof,  or  for  any  reason 
ii^ch.  In  the  Judgment  of  tiie  doBmdants, 
bonestiy  and  fairly  exraxdsed,  rendwed  It 
unprofitable  to  woric  said  mine.**  Appdlant 
asked  several  Instmctlons,  but  the  ft^wing 
will  indicate  tbe  rule  of  law  as  daimed,  and 
quite  clearly  present  the  legal  propotftion  to 
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be  couBldered:  "(2)  The  defendants  were 
not.  io  tlie  working  and  »intning  coal  from 
plalutlff'a  lands,  confined  to  the  use  of  the 
Rhafts  and  opraiin^  of  the  Chicago  &  Van 
Meter  Coal  Company,  in  existence  at  the 
date  of  the  lease  In  controvmy,  in  case  the 
conl  became  miworl^able  therefrom,  but 
might  employ  any  part  of  the  surface  of 
plaintiff's  lands  for  such  shafts  and  open- 
ings as  were  necessary  and  profitable  for 
such  working;  and  It  was  their  duty  to  do 
so.  If  thereby  they  might  reasonably  find 
and  work  workable  coal  on  plaintlfT's  lands." 
"(5)  Before  the  defendants  would  have  a 
right  to  abandon  the  whole  of  the  plaintiff's 
lands  upon  the  gromid  that,  in  the  exercise 
of  a  fair  and  reasonable  Judgment,  the  coal 
thereunder  had  proved  unworkable,  they 
must  dther  determine  that  fact  by  actually 
mining  coal  therefrom,  or  by  such  tests  as 
are  ordinarily  employed  by  persons  conduct- 
ing such  operations  for  the  purpose  of  ascer- 
taining whether  there  is  workable  coal  there- 
OQ."  It  wiU  thus  be  seen  that  the  point  of 
difference  arises  upon  the  obligation  of  the 
defendant  to  do  more  than  to  work  and 
prospect  from  the  shafts  and  opening  of 
the  Chicago  &  Van  Meter  Coal  Company, 
in  order  to  properly  exercise  its  Judgment 
08  to  there  b^g  "workable  coal,"  so  as  to 
i-equire  It  to  continue  operations  imder  the 
lease.  It  seems  to  us  that  the  language  of 
the  lease  gives  full  support  to  the  rule  adopt- 
ed by  the  district  courL  We  quote:  "It  is, 
however,  understood  by  and  between  the 
parties  hereto  that  it  is  not  the  intenUou  or 
expectation  of  said  second  party  to  eutor 
upon  the  surface  of  any  of  the  lands  cov- 
ered by  this  lease,  but  to  work  the  coal 
therefrom  through  the  now  exIsUng  shafts 
and  openings  of  the  Chicago  &  Van  Meter 
Coal  Company."  Thus  far  the  language  is 
not  open  to  construction.  It  seems  conclu- 
sive in  its  support  of  the  action  of  the  court 
But  the  following  is  to  be  added  as  a  part 
of  the  sentence,  which.  It  is  urged,  so  modi- 
fies It  as  to  sustain  appellant's  view:  "The 
said  second  party  reserving  the  right  to  use 
any  part  of  said  surface  only  in  case  of  un- 
foreseen contingencies  which  may  arise,  ren- 
dering it  necessary  and  profitable  to  do 
BO."  The  latter  language  is  but  the  reser- 
vation of  a  right  to  be  exercised  If  a  contin- 
gency then  unforeseen  should  arise.  There 
could  be  no  contingency  to  Justify  the  exer- 
cise of  the  reserved  right  until  it  was  seen 
or  known.  Before  such  a  contingency  arose, 
d^endaut  would  have  no  right  "to  enter  up- 
on the  surface  of  any  of  the  lands"  covered 
by  the  lease  "to  work  coal  therefrom."  It 
seems  to  us  this  language  Is  immistakably 
plain.  Without  the  reservatlve  clause  of 
the  lease,  defendant  would  have  no  right 
whatever  to  mine  coal,  except  from  the 
shafts  or  openings  specified.  The  reserva- 
tion is  in  the  nature  of  a  privilege.  It  does 
not  impose  an  obligation.  It  Is  said  ap- 
pcUast:  "Sadt  nnforeieai  conttavencr  wonld 
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be  the  existence  of  a  workable  vein  on  plain- 
tiff's land,  not  necessarily  by  way  of  the 
existing  shaft"  But,  if  there  is  such  a  vein. 
It  Is  still  'nmforeseesi."  It  has  not  arisen.— 
that  Is,  "come  into  notice"  or  "become  visi- 
ble," which  Is  the  evident  meaning  of  the 
word  "arise,"  as  used  In  the  lease.  But,  if 
it  had  arisen,  it  Is  then,  as  we  have  said, 
but  the  privilege,  and  not  the  obligation,  of 
the  defendant  to  work  It  by  the  terms  of 
the  lease.  The  court  did  not  tfr  in  tlie  In- 
structions given,  and  hence  not  in  retadog 
those  asked. 

2.  The  defendant,  after  the  lease  was  made, 
executed  certain  mortgages  upon  its  inter- 
est in  the  leased  premises;  and  its  acta  of 
abandonment  were,  merely,  to  cease  oper^ 
atlng  the  mine,  and  the  removal  of  machin- 
ery and  the  appurtenancea  It  Is  urged  that 
there  could  be  no  abandonment  without  the 
cancellation  of  record,  and  a  surrender,  of 
the  leases,  and  also  a  cancellation  of  the 
mortgages.  The  language  of  the  lease  In  re- 
gard to  abandonment  is  as  follows:  "It  is 
further  agreed  and  understood  that  the  sec- 
ond party  may,  in  case  the  coal  which  may 
underlie  said  lands  should  prove  unworka- 
ble, by  reason  of  its  being  too  thin,  bad  roof, 
or  for  any  reason  sufficient  iu  the  Judgmoit 
of  the  said  second  party,  to  render  It  un- 
profitable to  work  the  same,  he  may  aban- 
don the  property,  ud  be  relieved  from  obli- 
gation on  so  much  thereof  as  he  may  so 
abandon."  We  can  see  no  relation  whatever 
between  these  instruments  of  recMtl  and  tho 
obligation  to  pay  a  royalty  upon  coal  that 
should  be  mined.  Concede  that  the  Instru- 
ments of  record  mij^t  tu  some  way  cast  a 
cloud  upon  the  title  to  the  land,  and  the  con- 
clusion Is  the  same.  When  the  lease  was 
made  It  Is  not  probable,  if  even  posdble, 
that  the  parties  contemplated  that  the  act 
of  abandoning  the  prop»*ty  should  in  any 
degree  consist  of  8u<di  an  act  as  canceling 
instruments  of  record.  It  is,  however,  highly 
probable  that  they  contemplated  Just  what 
was  done  to  this  case,— that  is,  to  quit;  to 
stop  the  work  entirely.  The  instmmenta  of 
record  will  not  continue  the  operation  of  the 
lease  so  as  to  entitle  plaintiff  to  royalty. 
If  he  is  damaged  .thereby,  it  Is  a  question 
Independent  of  this  proceeding. 

The  Judgment  Is  affirmed. 


MERCHANTS'  St  MSCHANICS'  SAY. 
BANK  V.  HOLDREDGB,  (LOTBXOT,  In- 
tervoier.) 

(Supreme  Court  of  Wieconsiii.  April  11,  1898.) 
Cbattbl  Mobtoaqss — Crops  ArrsBWASDs 

PJUNTED. 

1.  A  person  eonv^ed  land  for  a  nomlnml 

sum,  subject  to  several  mortgages.  In  whidb 
thtt  grantee  was  interested.  By  an  agreement 
made  at  the  time,  the  grantee  was  to  sell  the 
grantor  the  same  land  on  semianDoal  pay- 
ments; the  grantor  to  pay  taxes,  iusorance, 
and  costs  of  foreclosure,  if  nectesary.  Pomes- 
slon  was  to  remain  In  the  grantet  until  paR  of 
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tbe  debt  should  be  psid,  and  nntil  then  all 
«rope,  except*  etc.,  were  to  belont  to  the  gnua- 

tee.  who  waa  to  apply  the  proceedi  va  the  debt, 
lu  case  of  default  tbe  afcreemeDt  was  to  be 
Toid.  and  the  grantor  to  deliver  up  the  premiaes 
to  the  srantee.  BeUl  an  attempted  mortsage 
■of  crops  afterwards  to  be  planted,  and  there- 
fore iDoperatlTe  as  to  creditore. 

2.  There  haviiiK  been  no  cbanfre  of  poaaee- 
aloD,  the  atn^ment  waa  Inoperatire,  also,  aa 
to  creditors,  andcr  Rer.  St.  $  2318,  whether 
their  richta  accrued  before  or  after  its  date,  or 
the  time  when  the  crop  was  raised. 

3.  A  Btipolation  allowing  the  niortgagor  to 
tetain  sndi  portion  of  the  cropa  ndaed  from 
jear  to  rear,  for  at  lesat  10  years,  as  tui^  be 
aeceaaarr  to  feed  the  stock,  and  fontiah  food 
lor  the  stmily,  was  InoperatSrSk 

Appeal  from  (drcuit  ccmrt,  RoA  coanly; 
John  R.  Bennett,  Judge. 

Action  bj  the  Merchants'  &  Mediaidcs* 
Savings  Bank  against  S.  Holdredge,  gar- 
nishee of  3.  Ij.  Robinson,  Sebastian  S.  Love- 
Joy,  intervening  claimant,  and  J.  L.  R<A>ln- 
son.  Judgment,  from  which  plaintiff  ap- 
peals. Reversed. 

Hie  other  facts  fully  appear  In  fb»  follow- 
ing statement  by  PINNEY,  J.: 

Hie  appelant  commenced  an  action  against 
the  defendant  Robinson  to  recover  the 
amount  of  three  promisaory  notes,  and  at  the 
same  time  summoned  tlie  defendant  Hcd- 
dredge,  as  garnishee  of  Robinson,  to  readi 
the  proceeds  of  the  sale  of  some  tobacco 
from  Robinson  to  Holdredge.  The  answer  of 
the  garnishee  disclosed  that  the  sum  of  ^7.- 
00  was  due  from  mm  to  Robinson  for  the  to- 
bacco, or  whoever  owned  It;  that  he  had 
been  notlfled  by  8.  S.  Lovejoy  that  he 
claimed  to  own  RoUoson's  Interest  In  the  to- 
bacco under  some  contract  or  agreement; 
that  he  was  ready  and  willing  to  pay  the 
amount  to  whoever  might  be  entitled  to  It, 
and  he  desired  that  question  should  be  deter- 
mined by  the  court.  Under  proper  orders, 
-the  garnishee  paid  tlie  money  Into  court,  and 
Lovejoy  was  made  a  party  defendant  In  re- 
spect to  his  claim,  and  he  appeared  and  liti- 
gated bis  right  to  the  money  with  the  plain- 
tiff, when  it  appeared  tiiat  the  farm  upon 
wUcb  the  tobacco  was  raised  bad  been  con- 
-veyed  November  7,  18S7,  by  Robinson  and 
-wife,  to  the  defendant  S.'  S.  Lovejoy,  for  the 
nominal  sum  of  one  dollar,  subject  to  three 
mortgages  thereon,  one  of  which  was  to  the 
said  Lovejoy  and  A.  P.  Lovejoy,  and  on  the 
same  date  a  certain  agreement  was  executed 
between  the  defendant  Lovejoy  and  the  de- 
fendant Robinson,  by  which  it  is  stated  that 
the  former,  In  consideration  of  the  payment 
of  the  money  and  the  performance  of  the 
covenants  therein  specified  as  conditions  pre- 
cedent, agreed  to  sell  to  the  latter  the  same 
lands  for  $3,685,  In  semiannual  payments  of 
ISO  each,  with  interest  at  8  per  cent.,  paya- 
ble annually.  This  agreement  contained  cot- 
CTants  by  Robinson  to  pay  all  taxes  there- 
after assessed  on  the  premises,  and,  in  case 
of  foreclosure,  all  the  taxable  costs  and  ex- 
IK'oses  thereof,  and  to  keep  the  buildings  on 
the  premlaea  Insured  for  not  less  than  |1,800, 


—policies  to  be  made  payaUe  or  ass^ed  to 
Lovejoy  as  his  Interest  mt^t  appear;  and  it 
was  agreed  '*that  the  possesion  of,  all  and 
^gnlar,  the  sold  premises  agreed  to  be  con- 
veyed, shall  be  and  remain  In  said  party  of 
the  first  part  [Lovejoy]  until  the  sum  of  $1,- 
000  of  the  aforementioned  prindpal  sum  of 
$3,685  shall  be  paid,  together  with  all  inter- 
eat  then  due  upon  said  principal  sum,  and 
until  such  time  all  crops  raised  upon  said 
premises,  or  any  part  thereof,  except  such 
portion  thereof  as  may  be  necessary  to  feed 
the  stock  on  said  premises  belonging  to  the 
said  party  of  the  second  part,  [said  RoUn- 
son,]  and  such  as  he  may  use  for  food  In  his 
family,  which  is  to  be  apportioned  and  set 
apart  by  the  parties  acting  mutually,  when 
each  crop,  respectively,  is  In  readiness  there- 
for, shall  belong  to,  and  be  tbe  sole  property 
of,  the  party  of  the  first  part;  but  said  party 
of  the  first  part  Is  to  apply  the  net  proceeds 
arising  from  the  sale  thereof  in  part  pay- 
ment of  said  principal  and  Interest  payable 
to  him  aa  aforesaid,  applying  the  same  first 
to  the  payment  of  interest,  and  any  excesrt 
of  such  proceeds  above  what  shall  be  neces- 
sary to  pay  interest  to  be  appUed  upon  the 
prindpal;  and  said  party  of  the  second  part 
agrees  to  farm  said  land  in  a  husband-like 
manner  for  the  party  of  the  first  part, 
and  store  all  cropa  raised  thereon  for 
the  party  of  the  first  part,  on  said  prem- 
ises. In  due  season."  It  was  further 
agreed  that  upon  faithful  performance  by 
the  party  of  the  second  part  of  his  tinder- 
taking,  aud  payment  of  principal.  Interest, 
and  taxes,  the  party  of  the  first  part  should 
and  would  execute  to  lilm  a  good  and  suffi- 
cient deed  of  said  premises;  that  the  pay- 
ment of  said  purchase  money  when  due  was 
a  material  part  of  the  agreement,  and  in 
cnse  of  any  default  tiiereln  the  agreement 
was  to  be  void,  and  all  payments  mode  there- 
on forfeited,  and  in  case  of  any  default  in 
malting  payments  of  the  principal  sum,  inter- 
est, or  taxes,  the  party  of  the  second  part 
should  forthwith  ddlver  up  the  premises  to 
the  party  of  the  first  part  It  was  proved  by 
Robinson  that  he  had  lived  on  the  farm 
15  years,  and  ever  since  he  moved  on  It,  and 
Uved  there  when  he  deeded  it  to  Lovejoy, 
and  had  worked  the  land  under  the  contract, 
and  raised  the  tobacco  under  it,  and  signed 
the  contracts  for  Its  sale,  and  acted  for  him, 
with  his  sanction.  In  doing  so.  Lovejoy  testi- 
fied that  Robinson  had  paid  him  nothing  on 
the  contract,  aside  from  what  he  had  re- 
ceived from  the  crops;  that  he  bad  not  re- 
ceived as  much  as  $200  to  apply  on  the  prin- 
cipal; that  he  had  a  running  accoimt  with 
Robinson,  for  things  he  had  let  him  have,  to 
come  out  of  what  he  ml^t  pay,  and  he  did 
not  think  the  interest  was  hardly  paid  up  to 
January  16,  1891,  and  that  there  Iiad  been  no 
settlement  between  them  since  the  making 
of  the  contract;  that  he  had  never  personal- 
ly sold  anything  raised  on  the  farm;  that 
the  first  ot:tlect  In  taking  ttkt  contcact  was  to 
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get  their  pay.  BoUnson  did  all  the  work, 
and  fumlahed  all  the  seed  and  tools.  Belns 
asked  wby  the  elaiue  was  put  In  the  con- 
tract In  ration  to  the  title  to  the  crops  re- 
mntaing  In  hlin,  he  answered,  "So  th^ 
would  be  mine,  and  so  nobody  could  touch 
them  but  me;"  Question:  "Did  you  do  It  to 
secure  you  for  the  ptgrment  of  this  $1,000 
principal?"  Answer:  "Pertiaps  It  was  secu- 
rity. I  don't  loiow.  It  was  so  that  no  one 
else  could  take  bxOA  of  them.  If  he  had  any 
other  debts.  Th^  ml^t  think  they  were  his 
crops,  and  make  some  costs,  without  reason. 
I  allowed  him  to  take,  out  of  the  crops  he 
mlsed,  a  sufficient  amount  to  feed  his 
stodc  he  hod  on  the  premises,  and  a 
Euffldent  amount  eadi  year  to  take  care 
of  his  family,  and  to  p^  his  expeaaea.  He 
has  used  aU  of  the  crops  that  I  did  not 
get  X  hare  no  account  whatever  of  what 
he  haa  used.  All  the  account  I  bare  is  -what 
he  has  brought  me,  bat  he  has  not  brought 
It  all  to  me.  I  bare  allowed  him  to  sell  out 
of  the  crops,  and  buy  other  things  with  it. 
All  I  want  or  expect  to  get  Is  93,685,  togeth* 
er  with  the  Interest  Of  Uie  seTeral  mort> 
gages  mentioned  In  the  deed  of  Robinson  to 
me,  put  In  evidence,  I  was  only  Interested  In 
the  last  one,— the  one  to  A.  P.  and  S.  S. 
LoTOjoy."  Testimony  was  ^ven  to  the  ef- 
fect that  the  land  was  worth  from  $20  to  $30 
on  acre;  Lovejoy  testifying  that  he  did  not 
consider  It  worth  any  more  than  the  amount 
stated  In  the  contract;  that  he  was  unwilling 
longer  to  hold  the  mortgage;  "thought  we 
hud  got  about  as  far  us  the  land  would  hold; 
that  It  was  about  as  much  as  we  wanted  to 
carry  on  It"  The  said  agreement  was  duly 
witnessed  and  acknowledged  by  both  par- 
ties, but  had  not  been  recorded  In  the  office 
of  the  raster  of  deeds  for  Rock  county,  nor 
flied  in  the  office  of  the  proper  town  clerk. 
It  appeared  that  the  deed  and  agreement 
were  given  to  secure  a  previous  Indebtedness 
against  Robinson,  the  entire  amount  of 
which  is  stated  In  the  agreement,  and  was 
Included,  it  seems,  in  a  former  mortgage 
given  by  him  on  the  farm.  The  plaintiff  re- 
covered In  the  action  against  Robinson,  April 
25,  1892,  )l»4.70,  damages  and  costs.  The 
amount  paid  into  court  by  the  garnishee  was 
$247.60.  The  court  found  that  the  tobacco 
was  planted,  cultivated,  grown,  harvested, 
stored,  and  kept  upon  said  land  for  said 
Lovejoy  under  the  contract,  and  that  he  was 
at  all  times,  from  the  planting  of  said  tobac- 
co until  the  sale  and  delivery  thereof  to  the 
garnishee,  the  owner  of  the  tobacco;  that 
Lovejoy  authorized  Robinson  to  sell  It  for 
his  account  but  not  as  the  property  of,  or  for 
the  account  of,  Robinson;  and  that  the  Indebt- 
edness was  due  from  the  garnishee  to  Lovejoy, 
and  not  to  Robinson;  and  that  the  defendant 
Lovejoy  was  entitled  to  have  the  money  paid 
over  by  the  clerk  to  him,  (said  Lovejoy;)  and 
Judgment  was  rendered  accordingly,  and  for 
vostB  against  the  plnintifF,  and  discharging 
sold  Holdredge  from  liability  for  the  money 
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paid  Into  court  The  plaintiff  took,  proper  ex- 
ceptlons  to  the  flndlng^  and  appealed  from 
the  Judgment 

Dinwiddle,  Goldln  &  Wheder,  for  appel- 
lant  William  Buger,  for  respondents. 

FINNET,  J.,  (after  stating  the  facta)  L 
There  can  be  no  doubt  but  that  the  deed 
and  agreement,  which  were  clearly  glvm  to 
secure  the  debt  at  RoUoson  to  LoreJoy,  oon- 
Btttnted  a  mortgage.  It  Is  settled  tiiat  when- 
ever property  Is  transferred,  no  matter  In 
•fthat  form,  or  biy  what  oonveyance,  as  a 
mere  security  for  a  debt  the  person  to  wliom 
the  transfer  Is  made  takes  merely  as  a  mort- 
gagee, and  has  no  other  rl^ts  or  remedies- 
than  the  law  accords  to  morl^rageea.  We 
have  here  im  absolute  deed,  and  a  defea- 
sance in  a  soparate  Instrnmoit,  and  the  two 
consUtate  a  mortgage.  Howe  r.  Carpen- 
ter, 40  Wis.  702,  6  N.  W.  Sep.  367;  Brink- 
man  t.  Jones,  44  Wis.  498;  SchrUw  v.  Le- 
Glolr,  66  Wis.  679,  20  N.  W.  Bep.  670,  889; 
Starks  v.  Rcdfield.  62  Wis.  362.  0  N.  W.  Rept 
168;  HoOe  V.  McCuUocsh.  68  Wis.  448,  17  N, 
W.  R^  822;  Phdon  t.  Fitspatrick,  (Wis.; 
Jan.  term,  1803.)  64  N.  W.  Rep.  614.  Rob- 
inson remained  the  owno-  of  the  legal  title, 
and  Lovejoy  had  a  mere  security,  not  a  title. 
He  oould  acquire  the  tlUe  only  upon  fore- 
closure and  sale,  or  by  some  arrangement 
with  RoWnsoa  which  would  operate  to  es- 
tingulah  his  equity  of  redemption.  It  fs  Im- 
possible to  hold  that  it  was  the  Intent  that 
the  deed  and  contract  should  so  operate,  and 
secure  to  Robinson  merely  a  conditional  right 
of  purchase.  There  was  no  MitlngulsbmMit 
of  the  pre-existing  debt  against  RoUnson. 
The  amount  he  Is  to  pay  to  obtain  a  deed 
is  the  precise  amount  of  that  debt  and  Rob- 
inson still  remains  Lovejoy's  debtor,— a  cir- 
cumstance, in  Itself  usually  h^  deddve. 
But  the  testimony  of  Lovejoy  Is  oondu^ve. 
and  is,  in  substance,  that  "the  taking  of  the 
contract  was  to  get  our  pay  for  the  debt  he 
owed  ns,"  and  that  the  amount  of  the  pre- 
vious indebtedness  is  stated  In  the  contract. 
He  testified,  in  effect  that  his  purpose  In 
malting  the  provision  In  the  agreement  in 
regard  to  the  title  to  the  crops  was  to  gei 
security,  and  so  no  one  could  take  the  crops, 
if  he  had  any  other  debts.  The  stipulation 
was  not  for  a  general  surrender  of  posses- 
sion by  the  mortgagor  to  the  mortgagee,  but 
Is  special  in  character  and  purpose;  and  the 
possession  was  to  remain  In  Lovejoy  only 
until  $1,000  of  the  principal  sum,  and  all  ma- 
tured interest  should  be  paid.  But  It  is 
clear  that  It  was  intended  that  Robinson 
should  remain,  as  he  did  in  fact  lu  posses- 
don,  as  he  had  theretofore;  for  it  Is  stipu- 
lated that  In  case  of  default  on  his  part  he 
"would  forthwith  deliver  up  the  said  prem- 
ises" to  the  said  Lovejoy.  The  provision  tn 
question,  when  fairly  construed,  amounts  to 
no  more  than  an  attempted  mortgage  or 
pledge  of  the  on^  that  mlj^t  be  thereafter 
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pUntfd  and  raided  on  the  premises,  until  the 
91,000  and  matuivd  Interest  should  be  paid, 
— *  rl^t  which  would  not  be  secured  by  an 
ordinary  mortgage,  and  which  was  not  to 
eontlnae  until  the  remainder  of  the  debt 
dioald  be  paid.  The  objections  to  the  claim 
set  up  by  liOTeJoy  to  the  fond  paid  Into  court 
oat  of  the  on^  planted  and  raised  three  years 
after  the  execntlon  of  the  agreement  are 
bituperable. 

2.  Robinson  could  not  grant  or  mortgage 
that  which  he  did  not  actually  or  poten- 
tially own.  either  absolutely  or  by  way  of 
security.  The  crop  raised  on  the  farm  by 
him  In  1890  was  not  la  existence  when  thH 
agreement  was  made,  either  actually  or  po- 
tentially; and  Robinson  could  not,  therefore, 
grant  tt  by  way  of  securtty.  The  seed  had 
pot  been  planted,  and  bad  not  ge-rmimiled  so 
IS  to  constitute  a  possibility  conpliHl  wlrli 
an  Interest  which  might  be  the  subject  of 
vale  or  transfer.  Conceding  that,  within 
some  of  the  authorities  cited  by  respond- 
ents, tbe  agreement  would  be  operative. when 
the  crop  should  come  Into  existence.  (TtlcCaf- 
frey  t.  Woodln.  65  N.  T.  409.)  or  would 
amonnt  to  a  revocable  license  to  Jjovejoy  to 
mter  on  the  premises,  and  take  the  nftcr- 
■cqulred  crops,  according  to  the  terms  of 
the  license,  or  that  It  might  be  made  opera- 
tive by  a  delivery,  or  other  equivalent,  of 
the  crops  after  they  were  raised,  still  It  Is 
plain  that  in  this  view  of  the  case  the  agree- 
ment, as  ft  title  or  charge  on  the  crops,  was 
inoperative  In  law,  and  Invalid  as  to  cred- 
itors. That  the  provision  In  question  would 
be  invalid  as  to  crops  thereafter  to  be  plant- 
ed was  settled  in  Comstock  v.  Scales,  7  Wis- 
IS9,  and  reaffirmed  In  Lam  son  v.  Moffat,  61 
Wis.  163,  21  N.  W.  Rep.  62.  The  subject- 
matter  not  being  In  existence,  there  Wds 
nothing  for  the  agreement  to  operate  on  un- 
tO  the  crops  were  raised  and  delivered.  The 
case  of  a  ll«i  reserved  In  Uke  manner  by 
a  landlord,  in  a  lease,  upon  crops  to  be  raised 
by  a  t^iant  for  rent  to  accrue,  has  been 
thoa^t  to  be  an  exception  to  the  ordinary 
rnle  that  a  mortgage  up<m  after«cqulred . 
property,  without  some  farther  act  to  at- 
tach the  property  to  It  when  It  la  acquired 
or  cornea  Into  existence  would  be  Told.  Adt 
drew  T.  Newcomb.  32  N.  Y.  417;  Reynolds 
V.  Eailfl,  103  N.  T.  lis.  8  N.  B.  Sep.  302.  The 
doctrine  ot  Oomstoclc  t.  Scales  has  been 
strictly  adhered  to  In  this  state  la  many 
sabseqnmt  casea  Chynowlth  t.  Tenney,  10 
Wis.  307;  Sln^  t.  Phelps,  20  Wis.  898; 
Uowcjr  T.  White,  21  Wis.  417.  In  Hunter  v. 
Bosworth,  43  Wis.  SOO,  Uie  ooart  was 'ap- 
pealed to,  strontAr»  to  rererse  the  rnle  at 
ComstodE  T.  Scales,  bat  without  effect.'  Funk 
r.  Paul.  04  Wis.  3.5.  38,  24  X.  W.  Rep.  410; 
Bank  T.  Knowles.  67  Wla.  38B.  28  N.  W.  Rep. 
223.  In  Single  T.  Phelps,  30  Wis.  398,  where 
there  was  no  subaequent  act  ratifying  such 
seennty.  as  delivery  ot  the  property  after  it 
came  into  existence,  or  setting  it  apart  with 
bitent  that  the  mortgage  should  apidy  to  and 


bbid  It,  it  was  held  diat  the  filing  of  such  a 
mortgage  In  the  town  clerk's  office  would  bo 
wholly  inoperative,  and  would  furnish  no  no- 
tice that  any  proper^  had  been  subsequent- 
ly acquired,  or  that  any  subsequent  act  bad 
been  performed,  necessary  to  make  It  opera- 
tive in  respect  thereto.  It  Is  plain,  there- 
fore, that  such  a  mortgage,  even  thouf^  filed 
in  the  proper  town  clerk's  office,  would  be 
wholly  inoperative,  as  to  creditors  or  snbs» 
quent  purchasers,  unless,  tiefore  their  rl^ts 
attached,  the  property  was  delivered  to  the 
mortgagee,  or  the  subsequent  act  necessary 
to  make  It  valid  was  performed;  and  this 
would  seem  to  render  actual  possession  nec- 
essary by  the  mortgagee  of  such  property. 
In  order  to  be  able  to  maintain  his  rights  In 
respect  to  it  For  want  of  such  actual  and 
continued  possession  of  the  property  claimed 
to  be  affected  by  It,  the  agreement  was  abso- 
lutely void  oa  to  the  creditors  of  Robinson, 
whether  prior  or  subsequent  to  Its  date,  or 
to  the  time  when  the  crop  was  raised.  Rev. 
St  i  2313.  It  is  sufficient  Qiat  the  relation 
of  debtor  and  creditor  existed  between  the 
plaintiff  and  Robinson  at  some  time  while 
the  goods  were  in  the  actual  possesion  of  the 
debtor.  Reynolds  v.  Ellis.  103  N.  T.  115, 
8  N.  E.  Rep.  892.  The  law  does  not  favor 
secret  liens  on  property,  such  as  the  one  as- 
serted by  Lovejoy  to  the  crop  In  question, 
on  account  of  the  deceitful  and  fraudulent 
use  that  may  be  made  of  them,  to  the  preju- 
dice of  creditors  and  subsequent  purchasers. 
RoUnson  remained  in  possession  of  the  prem- 
ises, and  of  the  crops  raised  from  time  to 
time  thereon,  and  apparently  as  the  owner 
of  than,  In  like  manner  as  before  the  exe- 
cution ot  the  a«reem^t;  and  this  fact  fur- 
nished the  ready  baals  of  credit  by  which 
persons  might  be  drawn  In  to  deal  with  him 
on  the  faith  ot  his  oatenalble  ownership.  And 
if  It  be  conceded  that  the  agreement  was 
valid  and  operative,  as  between  Robinson 
and  Lovejoy,  it  certainly  was  not  aa  against 
the  former's  creditors,  either  prior  or  tab- 
sequent  for  reasons  already  stated. 

8.  In  addition  to  the  objecttons  already 
noticed,  oa  against  RoUnson's  eredlton,  0ie 
■tUnilatioD  in  the  sp^eement  1p  reipect  to 
the  aopB  waa  fraudulent  and  v(dd  in  law, 
for  the  reosfm  that  there  was  reserved  in 
tt  to  Robinson,  as  morUmcor,  the  right  to 
such  portion  of  the  fxope  raised  from  year 
to  year  as  might  be  neceftsoty  to  feed  the 
stock  on  the  form,  bdonglDi;  to  him,  and 
such  as  he  might  use  for  food  In  his  family, 
to  be  apportioned  and  set  apart  by  the  par- 
tics  when  ttie  crop  Ahould  be  In  readlneaa; 
thus  reserving  to  him,  as  against  hU  credit- 
ors, a  substantial  trnst.  for  hla  benefit.  In 
every  crop  tliat  ml|At  be  raised  under  tide 
amingemeut,  and  wbidi  it  was  at  the  time 
oouteniplated  ahould  continue  at  leut  10 
yeara.  The  ease,  lu  principle  la  not  dla> 
tinguishaMe  front  that  of  Blakeslee  f. 
Bosnnan,  43  WbL  116.  The  validity  of  mdi 
a  securi^  is  not  an  open  question  la  this 
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•tAte.  It  Is  not  a  queatloiL  of  Intent,  for  tbe 
ammgemait  noccwnrily  tendji  to  binder, 
Ailay,  and  dtfnnd  auditors,  and  the  fraud 
which  rite  law  impates  to  tt  Is  conclnsiTe, 
and  no  amount  of  evldaice  of  good  intent 
will  suffice  to  reinoTe  the  fraudulent  taint 
bnputed  to  It  as  a  matter  of  law.  Anderson 
T.  Patterson,  64  Wis.  557,  26  N.  W.  Bep.  541. 
It  Is  impossible  to  orerloolE  or  ignore  the  mani- 
fest f  raudulmt  character  of  this  agreement, 
Aa  against  creditors.  If  sustained,  It  wonS 
furnish  an  apt  and  ready  device  to  cheat 
«nd  d^raiid  the  creditors  of  every  person 
engaged  la  similar  pursuits,  and  In  em- 
barrassed drcnmstances,  so  that  he  might 
take  to  his  own  use  a  large  portion  of  the 
anuiial  profits  of  hie  lands,  niid  htdd  them 
<n  defiance  of  creditotB,  if  he  happened  to 
have  a  friendly  mortgagee  at  hand,  willing 
to  enter  into  such  an  arrangement  with  him 
41S  the  one  disclosed  by  this  record.  Mr. 
IiOTeJoy  liad  no  right  to  use  his  debt  and 
mortgage  secuii^  for  any  such  Improper 
liurpose,  and  his  teetlmony  shows  that  ft 
was  Intended,  In  point  of  fact,  Uiat  this 
instrum^t  should  bare  precisely  the  effect 
tliat  we  ascribe  to  it  in  law,  namely,  "so 
that  no  one  else  could  take  hold  of  ttaem, 
Ithe  crops,]  if  he  had  any  other  debts.  I 
^owed  him  to  take  out  of  the  crops  he 
caised  a  snflicient  amount  to  feed  his  stock 
toe  had  on  the  premises,  and  a  auffldent 
amount,  each  year,  to  take  caie  of  his 
ftunlly,  and  to  pay  his  expenses.  We  hare 
ueTer  had  any  particular  settlement  He 
bas  used  all  the  crops  that  I  did  not  get. 
I  have  no  account  whatever  of  what  he 
used.  *  *  *  I  have  allowed  him  to  sell 
•out  of  the  crops,  and  buy  other  things  with 
it"  It  behig  incontestable  that  this  provl- 
tioa  was  giTOi  by  way  of  security,  and  has 
Uie  effect  of  a  mortgage  on  the  crops  to  be 
timeafter  raised,  it  is  Impossible  to  sustain 
it  as  against  the  clidm  <d  the  creditMS  of 
Jtoblnaon,  dtber  prior  or  subsequent  for 
Mumifestly  it  was  aimed  against  both,  and 
was  to  be  operatlTe,  as  already  observed, 
for  the  period  of  at  least  10  years.  It  is  not 
•eaaly  frandulent  in  law,  nut  the  evidence 
tends  strongly  to  show  tlmt  it  Is  fraudulent 
In  fact  It  was  but  a  fair  infermce  ttiat 
it  was  Intended  for  the  purpose  for  wMch 
the  parties  have  used  it,  and  is  of  such  a 
mischievous  and  reprehendble  character  that 
we  cannot  hesitate  to  condemn  It  For  these 
reasons  the  judgment  of  the  court  awarding 
the  money  paid  into  court  by  the  garnishee 
to  the  defendant  Lovejoy,  was  erroneous, 
and  must  be  reversed. 

nie  jDdgmtmt  of  the  circuit  court  Is  re- 
*n>r8ed,  and  the  cause  remanded,  with  di- 
RCtlouB  to  ^ve  ji^gmmt  in  favor  of  the 
filaintlfT  for  the  fund  paid  into  court,  or 
Mgalnst  the  party  to  whom  it  has  been  paid, 
#or  the  amount  of  bis  Judgment  and  costs. 

CASSODAT,  J.,  (concarrlng.)  I  have  no 
idonbt  a  valid  stipulation  may  be  Inserted 


In  a  real-estate  mortfage,  iriMreby  ttw 
mortgagee  may  be  deemed  to  be  in  ponee- 
sion,  and  tha  mortgagor,  as  his  agent,  con- 
tinue to  occupy,  cultivate  and  dispose  of 
the  crops,  and,  after  paying  tlw  expoisea 
for  doing  so,  apply  the  net  proceeds  in  pay- 
ment of  the  mortgage  debt  K^tedally  may 
this  be  done  where,  as  here,  the  old  mort- 
gage Is  OTexAm,  and  Inadequate  eecuilty, 
and  a  new,  equltaUe  mortgage,  containing 
such  stipulation,  is  taken  In  lieu  thereof. 
The  difficulty  wltb  the  stipulation  in  qnee- 
tlon  Is  that  Boliinaon  timreby  reeerred  to 
himself  mcHk  portton  of  the  crops  raised  on 
the  premises  as  mlc^t  be  necessary  to  feed 
his  stock  and  support  his  family,  without 
any  regard  to  the  expense  of  ndslng  such 
cropa  This  seems  to  be  a  conveyance  or 
transfer  In  writing,  therefore,  of  goods, 
ohattelfl,  or  things  in  actikm,  mode  in  trust 
for  the  use  of  the  person  making  the  Bame^ 
and  hence,  under  the  statute,  is  void 
against  the  creditors,  eristlng  or  snbsequent 
of  said  Robinson.  Section  2306,  Rev.  St 
It  also  appears  to  be  In  conflict  with  the 
statute  wliidi  declares,  in  efTect  that  ev«7 
conveyance  or  assignment  in  writing,  of 
any  estate  or  Interest  In  lands  or  In  goods, 
or  of  any  rents  or  proflta  Issuing  therefrom, 
and  every  charge  thereon,  made  with  the 
tnt^t  to  hinder,  dday,  or  defraud  the 
creditors  (tf  the  person  making  the  aame^ 
should  be  v^rid.  Section  2320.  ¥qt  these 
reasons  I  concur  in  the  decision  in  this  case. 


STANDARD  LIFE  &  AGO.  INS.  CO.  v. 
BOARD  OF  A8SBSS0RS  OF  DETROIT. 
(Supreme  Court  of  Michigan.  April  28,  1893.) 
Taxation  —  Lssubancb  Coupanibs  —  CosaxiTu- 

TiOHAL  ItAW — UxirOKHITT  —  RlQHT  TO  DSOCCT 
RkAL-EsTATE  MoRTQAOEB  from  NbT  A«9KT8. 

1.  Pub.  AcU  1891.  No.  200,  provides  that 
in  computing  the  taxable  property  of  inBnrance 
compaiiieH  organized  uutler  the  laws  of  the  state, 
the  value  of  the  land  on  wliicb  the  company 
pays  taxes  shall  be  deducted  frmn  its  net  as- 
sets above  all  liabilities,  as  shown  by  the  last 
report  of  the  iasurance  commfssioner,  and  the 
remaiadtf  shall  be  the  amount  for  which  the 
compauy  shall  be  ansessed.  Pub.  Acta 
amend  such  a  statute  hj  adding  a  provixo 
thereto  that  no  such  deduction  sbal]  be  made 
for  real-estate  mortgaees  owned  by  such  com- 
panies. Held,  that  BDco  amendment,  so  far  «s 
it  provides  that  there  shall  be  no  deducticm 
from  their  assets  for  mortises  upon  which 
they  pay  taxes,  is  in  cootravention  of  Coost 
art.  14.  (S  11.  12,  providluK  that  taxation  shall 
be  nniform,  and  tlM.t  all  aasosmcets  on  pnq^er- 
ty  Bhall  be  at  its  cash  value. 

2.  The  fact  that  the  assefisors  of  a  certain 
dti  have  not  assessed  any  mortgages  against 
ail  iitHUPHUue  compauy  therein  doe»  uot  render 
an  assessment  by  them,  without  dedncting  such 
mortgages  from  its  assets,  legal,  where  no  de- 
duction has  been  made  from  its  assets  for 
mortgages  held  by  it  in  other  counties,  which 
have  been  assessed  or  are  liable  to  assessmeuu 

Prooeeding  by  the  Standard  life  &  Aoot- 
dent  Insnrance  Company  against  the  board 
of  assessors  of  Detroit  for  a  writ  of  man- 
damns  requiring  defendants  to  dednot  fr<»i 
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the  aaaeasment  made  agalMt  plaintiff  tiw 
amount  of  the  nal^stete  mortgacM  lieid  by 
It  Witt  granted. 

Keena  &  U^tnw,  tct  r^tor.  Jchn  J. 
Speed,  tor  respMidents. 

MONTOOMEBT,  J.  The  tax  law  of 
(Act  No.  300,  Pab.  Acts  IfiDl)  proTlded  txa 
the  asaeasmcDt.  as  personal  property,  of  all 
share*  in  banka  organized  In  this  state  im- 
Uer  uny  law  of  this  state  or  of  the  United 
States,  at  their  cash  ralue,  after  deducting 
the  Talue  of  the  real  estate  taxed  to  the 
banks.  It  also  provided  that,  In  compute 
ing  the  taxable  property  of  Insurance 
c-ompnnles  organized  under  the  laws  of 
this  state,  the  Talue  of  the  real  proper^ 
on  which  the  oompany  pays  taxes  shall  be 
deducted  from  its  net  assets  aSwve  all  liar 
unties,  as  determined  and  shown  by  the  last 
report  of  the  oommlsaioner  ot  Insuranoe, 
and  the  remainder  shall  be  the  amount  for 
whicAi  the  company  ahaU  be  assessed.  In 
the  case  of  Common  Council  ot  City  of  De- 
troit T.  Board,  etc.,  of  City  of  Detroit,  81 
Mich.  78.  61  X.  W.  Bep.  787,  It  was  held  that 
Act  Xo.  200,  aboTe  referred  to,  was  In- 
tended to  treat  real-estate  mortgages  as  an 
Interest  In  realty,  for  the  purpose  i>f  taxoi- 
tion,  and  that  the  amount  of  real-estate 
mortgages  assessed  to  banks  and  Insuraoc* 
companies  should  be  deducted  from  th^ 
assets,  in  nmiring  the  assessmHit.  By  an 
act  of  the  present  legislature  the  provl- 
Klons  of  Act  200  have  been  amended  by  add- 
ing a  proviso  to  each  of  sections  2  and  4 
of  the  tax  law  of  1891,  which  provides  as 
to  each  that  no  such  deduction  shall  be 
made  for  real-eetate  mortgages  owned  by 
such  banks  or  Insurance  comjtanles.  In  the 
presoit  case,  relator  oraitends  that  thla  pro- 
Tldon  Is  unconstitutional.  Sections  11,  12, 
art.  14,  of  the  constitution,  read  as  follows: 
"Sec.  IL  The  legislature  shall  provide  a 
uniform  rule  of  taxation,  except  on  property 
paying  spedflc  taxes,  and  taxes  shall  be  lev- 
ied on  such  property  as  shall  be  prescribed 
by  law.  Sec.  12.  All  assessments  hereafter 
aathorlzed  shall  be  on  property  at  Its  cash 
value."  It  Is  clear,  In  so  far  as  the  amend- 
ments to  sections  2  and  4  attempt  to  pro- 
vide that  banks  and  insQFaiico  companies 
9hall  not  have  deducted  from  their  assets 
the  amount  of  real-estate  mortgages  upon 
which  they  respectively  pay  taxes,  they  are 
In  contravention  of  these  provisions  of  the 
constitution.  If  the  net  asiiets  of  these. In- 
stitatlonB  should  consist  wholly  of  real-es- 
tate mortgages,  then,  under  the  terms  ot 
the  law  of  1881,  as  amended,  the  corpora- 
tions would  be  assessed  for  the  full  amount 
of  their  net  assets,  and  also  a  like  amount 
upon  the  real-estate  mortgages  held  by  such 
companies.  That  this  la  a  violation  of  the 
role  of  uniformity  of  taxation,  it  needs  no 
aigom^t  to  demonstrate.  See  Attorney 
Cioieral  v.  Board  of  Supervisors,  71  Mlob. 


16,  88  N.  W.  Bep.  680;  San  Mateo  Ooouty 
r.  Ballroad  Co.,  8  Sawy.  238,  13  Fed.  Bep. 
722;  Woodbrldge  v.  Detroit,  8  fiUch.  801; 
Bank  V.  Brltttm.  lOS  U.  S.  S22.  It  appear* 
from  the  answer  of  the  respondents  In  the 
present  case  that  tibey,  as  assessors  of  the 
city  of  Detroit,  have  not  assessed  against 
the  relator  any  mortgages.  It  doe*  not  ap- 
pear, however,  whether  mortgages  held  by 
relator  In  other  oo unties  liave  been  as- 
sessed 'or  not  To  the  extoit  that  such 
mortgages  have  been  assessed,  or  are  lla>- 
ble  to  assessment,  It  is  the  duty  of  the  re- 
spondents to  deduct  the  amoimt  thereof  from 
the  asseesment  made,  and  mandamus  will 
Issue,  directing  soch  action. 

LONG.  J.,  did  not  Th«  other  Jnstloes 
concurred. 


PABKBR  T.  ST.  MARXXN  et  bL 

fSnpreme  Govt  of  lOmieaota.    April  T,  ISBU.) 

RsDUirrioN  raov  Mortoaob  PoBscLOstJaB— 
Validitx  op  PaioB  Liaiis. 

1.  A  sabseqoADt  Uenholder  cannot  be  de- 

S rived  of  bis  right  to  collect  his  debt  by  re- 
enrptlon,  to  the  extent  of  the  value  of  the 
property  over  the  amount  paid  to  redeem,  by 
the  interposition  of  the  liena  of  ftaodnlent  ana 
simulated  secarities.  But,  if  thereby  prevent- 
ed from  redeeming,  hit  damages  would  not  ex- 
ceed the  amonnt  of  his  debt 

2.  In  a  cftfie  where  a  lien  creditor  redeems 
from  a  prior  lienholder  and  redemptioner,  and 
the  propert7  is  ample  security  for  all  the  liens, 
the  court  will  not,  at  the  instance  of  snch  aub- 
Beqnent  lienholder,  undertake  to  inquire  into 
the  validity  ot  atnonnt  due  on  prior  liens  In  or- 
der to  enhance  the  value  of  the  property  In  the 
hands  of  the  last  redcmptloner. 

(Syllabus  by  the  Court) 

Appeal  from  district  oourt,  Hennei^  eotm- 
ty;  Canty,  Judge. 

Action  by  Hasen  U.  Paiker  against  Eman- 
uel S.  8t  Martin  and  others  to  recover  the 
amoimt  of  a  mortgage  fraudulently  placed  on 
land  by  defendants,  and  redeemed  by  plain- 
tiff as  snbsequent  lienor.  Judgment  for  de- 
fendants. Plaintiff  appeals.  Affllrmed. 

Hazen  M.  Parker,  for  appellant  James  W. 
Lawrence,  for  respondents. 

VANDERBUBGH,  J.  In  18S4  one  Peter- 
son died  seised  of  the  lands  described  In  the 
complaint  tlien  subject  to  a  mortgage  there- 
on, previously  executed  by  him  to  the  North- 
western' Mutual  life  Insurance  Company. 
He  left  him  surviving,  his  wife,  Hilda,  and 
four  minor  children,  to  whom  the  land  was 
assigned  by  the  probate  court.  In  the  propor- 
tion of  one  third  to  the  widow,  and  the  re- 
maining two  thirds  to  the  children,  xmdl- 
vlded.  The  mortgage  was  afterwards  fore- 
closed, and  the  year  for  redemption  expired 
January  27,  1800.  Prior  to  the  foreclosure 
the  defendant  St  Martin  was  appointed 
guardian  of  the  estate  of  the  minor  children, 
and  on  or  about  December  30,  1888,  he  ob- 
tained a  license  ot  the  probate  court  to  idl 
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their  Interest  In  the  land  at  private  sale.  It 
Is  farther  alleged  In  the  complaint,  and  ad- 
mitted by  the  demurrer,  that  on  the  25th  day 
of  January,  1890,  the  three  defendants  con- 
spired together  to  cause  a  mortgage  to  be 
made  of  the  two-thirds  Interest  of  the  minor 
children,  alleged  to  be  without  consideration, 
but  nominally  for  the  sum  of  $1,600  and  in- 
terest, which  should  be  an  apparent  In- 
ciunbrance  thereon  for  that  sum;  the  object 
being  to  practice  a  fraud  upon  subsequent 
llenholdera  who  should  redeem  from  such 
foreclosure  sale,  and  thereby  secure  to  them- 
selves the  amount  of  the  consideration 
named  in  the  mortgage  In  case  surfi  subse- 
iiuent  Uenholders,  or  any  of  them,  should  re- 
deem. To  this  end  It  was  agreed  between 
the  defendants  that  St.  Martin,  acting  as 
guardian,  should  sell  the  Interest  of  the  minor 
children  to  defendant  BalUf  under  the  pro- 
bate license,  and  that  the  latter  should  exe- 
cute the  mortgage  as  above  described,  with 
note  for  same  amoimt,  to  McLeod,  without 
any  consideration  running  from  the  latter. 
It  was  also  agreed  between  them  that  Baillf 
should  make  no  redemption,  but  McLeod 
should  redeem  by  virtue  of  bis  mortgage,  as 
a  creditor  having  a  lien,  and  that,  in  case  any 
subsequent  creditor  having  a  lien  ^ould  re- 
deem from  Mm,  then,  from  the  redemption 
money  paid  him,  to  the  amount  ot  the  mort- 
gage, should  be  paid  BalUfs  purchase  money 
fur  the  land  conveyed  to  him  by  the  guard- 
ian's deed,  (9650,)  and  the  balance  should  b6 
divided  between  the  defendants.  The  guard- 
In  u's  report  of  sale  was  made  and  approved 
January  25, 1890,  and  the  same  day  the  deed 
was  recorded,  and  also  the  mortgage  to  Mc- 
Leod, who  also,  at  the  same  time,  filed  notice 
of  ills  Intention  to  redeem;  he  being  the  fifth 
iu  order  of  redemption  creditors.  None  of 
the  owners  of  the  land  having  redeemed,  the 
creditors  made  redemption  In  their  order. 
Subsequently  to  the  execution  of  the  mort- 
gage, and  on  the  27th  day  of  January,  1890, 
the  plaintiff  recovered  a  Judgment  against 
Hilda  Peterson  which  on  that  day  became  a 
lieu  on  her  one-third  Interest  In  tlie  land,  and 
on  the  same  day  filed  notice  of  Intention  to  re- 
deem. There  were  other  redemption  credit- 
oi-s  subsequent  to  the  mortgage,  but  having 
liens  prior  to  that  of  plaintiff,  so  that  plain- 
tiff was  the  last  redemption  creditor,  and  the 
eighth  in  order,  llie  amount  of  plaintiff's 
Judgment  was  $52.37;  but  neither  the  value 
of  the  land  nor  the  amount  of  the  lien  claims, 
save  as  above  stated,  appears.  The  plaintiff 
made  final  redemption,  and  in  the  amount 
paid  was  Included  the  sum  of  $1,513.00,  be- 
ing the  amount  of  the  mortgage  above  re- 
ferred to,  and  the  Interest  thereon,  as  called 
for  by  the  terms  of  the  same;  and  the  defend- 
ants, it  is  alleged,  recovered  the  same  of  the 
redemption  creditors  entitled  to  redeem  next 
in  order  to  the  mortgage,  and  applied  and 
divided  the  proceeds  as  they  had  previously 
agreed  to  do,  as  above  stated.  The  phiintiff 
bad  no  notice  of  the  frandolait  character  of 


the  mortgage,  and  wsb  dec^ved  thereby,  and 
made  redemption  tn  reliance  upon  the  record 
thereof  as  a  valid  lien.  The  plaintiff  therefore 
claims  that  as  the  restilt  of  the  alleged  con- 
spiracy, and  the  fraudulent  conduct  of  the 
defendants,  he  was  obliged  to  pay  the  amount 
of  the  mortgage  In  addition  to  what 
he  was  lawfully  required  to  do  In  order  to 
effect  redemption;  and  he  (dalma  that  be  Is 
entitled  to  recovM*  the  same  of  the  defend- 
ants, on  the  ground  that  the  mortgage  was 
absolutely  Tylthout  consideration,  and  that 
McLeod  was  not  In  fact  a  creditor  having  a 
lien,  entitled  to  redeem,  but  was  a  fraudulmt 
redemptloner. 

On  the  first  Imprestrion  the  case  stated  In 
the  complaint  seems  very  plausible,  but  upon 
a  careful  examination  It  will  appear,  we 
think,  that  It  falls  to  make  a  case  warranting 
a  recovery  by  the  plaintiff.  It  omits  any 
reference  to  some  matters  essential  to  be 
considered  In  order  to  a  dear  understanding 
of  the  case,  but  which  caimot  well  be  over- 
looked In  the  discussion.  In  the  absence  of 
any  allegation  as  to  the  value  of  the  prop- 
erty, or  the  amount  of  the  original  mortgage 
and  other  liens,  we  may  Infer  that  It  was 
sufficient  to  pay  them  all,  including  plaintiff's 
Judgment,  notwithstanding  McLeod's  Inter- 
vening incumbrance.  Again,  nothing  la  stated 
tn  respect  to  the  imderstandlng  between  the 
parties  in  the  event  that  there  should  be  no 
redemption  from  McLeod,  and  the  title 
should  finally  rest  In  him,  but  It  is  proper  to 
consider  the  legal  relations  and  rights  of  the 
parties  in  that  contingency. 

The  first  and  most  essential  oondttl(ni  of 
the  contract  was  that  McLeod  should  make 
the  redemption,  and  secure  the  title.  The 
stipulation  as  to  the  division  of  the  profits 
depended  upon  a  subsequent  redemption 
from  him.  The  guardian's  sale,  mortgage, 
and  redemption  by  McLeod  were,  according 
to  the  agreement,  to  be  parts  of  one  entire 
transaction.  It  was  a  device  or  plan  to  se- 
cure a  redemption.  It  was  doubtless  also 
anticipated  that  other  Uenholders  would  re- 
deem from  McLeod,  but  if  they  had  not  donS 
so  the  legal  tltie  wonld  have  passed  to  him; 
for  there  is  no  questlbn  that  his  redemption 
was  effectual,  as  between  the  parties.  In 
that  case  McLeod  would  either  be  adjudged 
to  hold  the  title  as  trustee,  subject  to  an  ac- 
counting for  his  advances,  or  he  would  be 
obliged  to  pay  over  the  consideration  of  his 
mortgage. 

The  fact  that  no  consideration  money  was 
paid  to  BalUf  at  the  time  did  not  necessarily 
make  the  mortgage  without  condderation. 
as  between  McLeod  and  the  real  benefi- 
dariee,  especially  if,  as  we  tlilnk  may  be  hi- 
ferred,  the  consideration  for  the  guardian's 
sole  was  raised  by,  and  was  to  come  from, 
the  McLeod  mortgage,  as  a  part  of  the  trans- 
action; and,  since  the  redemptions  have  been 
made  under  and  from  it,  it  cannot  be  treated 
as  wholly  invalid,  for  the  purposes  of  this 
casa  If  the  &ctB  allured  aie  true,  the  par- 
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ties  may  atQl  be  Uable  to  account  for  tbe  pro- 
ceeds at  tbe  mortgage,  as  U  actually  ad- 
Tuced,  on  ttie  applkaLtton  at  the  mfnors.  If 
ftey  hare  not  voluntarily  done  bo.  If  the 
coiuddm.tlon  bod  been  paid  over  at  the  date 
of  Ita  execatkm,  Its  validity  could  not  hare 
beat  queatloaed  \sy  credlton,  for  the  owner 
of  pit^er^  may  Incumber  it;  bat  the  result 
would  have  been  no  different,  aa  respects 
Rabseqoent  rederamlns  creditors.  It  ia  not 
alleged  that  tbe  biciunbrance  was  »ceBsiTe. 
A  aubaeqamt  Iten  creditor  la  entitled  to  liis 
right  to  aeonre  tbe  amount  of  his  debt  by  re- 
deD^tttni,  if  the  pn^rty  la  snffldent  He 
cannot  lawfully  be  deprived  of  this  right  by 
tbe  intopoeitlon  ot  apparent  and  simulated, 
but  spurlom*  circumstances.  What  the  ex- 
act fbnn  of  remedy  should  be,  in  any  porticn^ 
lar  case,  it  is  not  necessary  to  determine 
h«e.  But  if  fraudulently  prevented  from  re- 
deemlDK*  or  his  tight  to  do  so  Is  seriously  Im- 
paired, bis  dama^  would  not  exceed  the 
amount  ot  Ids  debt  and  expenses  necessaxlly 
bicurred.  The  court  will  not  amalder  the 
speculation  or  extra  value  of  the  land  be- 
ymd  this,  or  allow  him  the  benefit  ct  his 
bargain  In  adffltlon  to  the  recovery  of  his 
debt  In  this  case  it  does  not  appear  that 
the  Incumbrance  in  question  was  v<^d  or  ex- 
cessive, or  Uiat  the  property  is  not  amply 
snffldent  to  pay  all  the  creditors,  including 
this  mortgage,  ar  that  the  plaintiff  would  be 
irilUng  to  surrender  the  property.  If  fully  re- 
imbursed and  his  own  dem  paid.  The  pur- 
pose of  the  statute  In  providing  for  redemp- 
tion by  creditors,  is  to  enable  them  to  collect 
their  debts  out  <Mt  the  debtor's  lands,  to  the 
extent  of  the  value  of  the  proper^  over  the 
amount  paid  to  redeem;  and  when  this  Is 
effected,  and  the  redemptloner  elects  to  take 
ind  ke^  the  property,  the  object  Is  attained. 
We  do  not  hold  that  a  subsequent  Umholder 
can  be  obliged  to  pay  a  debt  which  the  debtw 
does  not  owe,  and  which  Is  not  a  Hen;  but  If 
he  diooses  to  do  so,  and  takes  no  steps  to  pro- 
tect himself  before  redemption,  but  thereto 
collects  his  debt,  it  is  difficult  to  see  wherein 
be  is  damaged.  He  must  investigate  before- 
hand, and  decide  tQ>on  the  course  to  pursue; 
otherwise  the  courts  may  be  called  on.  In 
every  case,  to  Investlgato  the  amount  actually 
doe  on  the  claims  of  prior  redemptloners, 
or  as  to  their  validity,  In  order  to  increase 
dw  value  ot  the  estate  finally  purchased 
Order  affirmed. 

DICKINSON,     did  not  porttdpato  in  this 


FLANIGAN  v.  SBELTB  et  aL 

(SnpteBs  Court  of  Minnesota.  April  7,  1893.) 

Cbatki.  KoHTOAes  to  StvaaAL  ]loKTo*esas— 
Rklbass  bi  Onb— Tbndbh. 

L  A  mortgage  rnnnlng  to  several  njort- 
ptflpfw  joint);  to  Hooure  a  joint  debt  may  be 
naiil  to  and  released  hj  either  mortgagee. 


2.  A  tender  to  either  Is  good,  and  Is  opetsr 
tive  as  to  the  isteresta  of  all  the  Diortg^ees. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Hrameidn  coun- 
ty; Pond,  Judge. 

Action  by  James  E.  Flanigan  against  Heor 
ry  U.  Seelye  and  another  to  recover  the  pos- 
session of  personal  property.  There  was 
judgment  for  defendants,  and,  plaintiff's  mo- 
tion for  a  new  trial  being  denied,  he  appeals. 
Order  reversed, 

James  B.  Markham,  for  appellant  Penn^, 
Jamison  ft  Hayne,  fOr  rMtHmdentai 

yANDEBBUROH,  J.  Defendant  Nettle 
Seelye  took  possession  of  premises  belonging 
to  her  upon  the  surrender  of  a  tease.  In 
the  house  thereon  was  a  largp  amount  of 
personal  property,  a  portion  of  which  be- 
longed to  plaintiff,  subject  to  a  chattel  mo^- 
gage  running  to  def^idants,  Nettie  and  Hai- 
ry Seelye,  to  secure  a  Joint  debt  due  them. 
Of  the  balance  some  bdonged  to  Uie  jAain- 
tlff.  and  some  dther  bdonged  to  or  was 
claimed  by  third  parties.  The  evidence  tend- 
ed to  prove  that  before  the  commencement 
of  the  action,  and  before  the  foreclosure  of 
the  mortgage,  tbe  plaintiff  tendered  the 
amount  due  thereon  to  the  defendant  Henry 
W.  Seelye,  one  of  the  mortgagees,  and  no- 
tified him  that  he  should  thereupon  claim  the 
property  covered  thereby,  and  ttiat  he  also 
fcubsoquontly  made  a  similar  daim  and  de- 
mand of  the  property  from  the  defendant 
Nettle  Seelye,  after  the  foreclosure,  and  after 
she  took  possession  thereunder.  We  tltlnk 
there  was  an  Issue  for  the  Jury  both  as  to 
the  tender  to  Henry  Seelye  and  the  refusal 
of  the  money  by  him,  and  the  demand  of 
the  mortgaged  property  by  the  plaintiff  be- 
fore suit  brought;  but.  in  view  of  the  harsh 
rule  invoked  by  the  plaintiff,  the  coiurt  very 
properly  suggested  that  the  evidence  of 
tender  and  refusal  should  be  clear  and  con- 
vincing. We  think,  however,  that  the  court 
erred  in  refusing  to  charge  the  jury  that  a 
tender  to  one  of  two  joint  debtors  and  mort- 
gagees was  sufficient.  On  the  contrary,  the 
court  charged  the  jury  that  such  tender 
should  have  beeji  made  to  both  mortgagees. 
But  their  Interest  is  Joint  and  tndlvtdual 
You  cannot  compel  a  discharge  by  either 
without  paying  the  whole  debt;  but  by  pay- 
ment of  the  whole  debt  to  eltlier  the  mort- 
gage is  discharged.  Tou  may  therefore  pay 
to  either.  Either  may  receive  payment  and 
discharge  the  mortgage,  ai^  a  tender  of  pay- 
ment to  either  is  good.  Oatraan  v.  Walker, 
83  Me.  67;  Jones,  Mortg.  IS  896,  058. 

The  creditor,  receiving  payment,  becomes  a 
trustee  for  all  having  an  interest  in  the  fund. 
A  tender  to  one,  if  operative  at  all,  must 
be  followed  by  certain  legal  results  as  to 
the  property  mortgaged.  Obviously  it  could 
not  operate  to  release  an  individual  Interest 
It  would  release  all  or  none.  While  the  evi- 
dence would  justify  the  oourt  In  sending  to 
the  Jury  the  question  of  the  auffidency  jof 
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the  demand  made  by  plaintiff  to  Indicate 
that  plaintiff  claimed  possession  of  the  mort- 
gaged property  on  the  ground  of  the  tender 
and  refuBol,  as  respects  the  rest  of  the 
property  claimed  by  him  It  la  not  so  clear 
that  the  demand  was  snffident,  In  view  of 
the  clalmB  of  third  persons  to  a  portion  there- 
of, to  Identify  what  he  was  entitled  to  in 
case  the  Jury  should  find  he  did  not  own  it 
aH.  Unless  he  owned  all  the  furniture  de- 
manded, It  seems  to  us  that  the  defokdants* 
objection  to  the  sofflotenc^  of  the  demand 
was.  well  takoi. 
Order  rerersed  and  new  trial  granted. 


HODDERLY  t.  BACKUS. 

(Supreme  Coort  of  Mimieeota.  April  7,  1893.) 

BaoOTBBT  or  Vbrsovax.  Fropirtx— Flti.in)nuMT 
Sale  by  Bailee. 

1.  HHd  that,  npon  the  undispnted  evidence, 
defendant  was  eititled  to  a  verdict. 

2.  The  custody  of  persoaal  property  by  a 
bailee  is  consistent  with  the  title  ot  the  owner, 
and,  la  the  absence  of  conduct  on  the  part  of 
the  owner  operating  to  mislead  a  purchaser,  the 
latter  can  acquire  no  title  tlironin  a  frandoient 
■ale  by  the  bailee. 

(Syllabna  by  the  Court) 

Appeal  from  district  court,  B^m^ptn  coun- 
ty; Smith,  Judge. 

Action  by  A.  H.  Hedderly  against  B.  W. 
BaokUB  to  recover  possession  of  a  horse. 
There  vras  judgment  for  defendant  and 
plaintiff  appralB.   Order  afBrmed. 

L.  R.  Larson,  for  appellant  White  ft 
Bgelston,  for  respondent 

TANDEBBURQH,  J.  The  imdisputed  evi- 
dence, we  think,  would  require  the  jury  to 
find  that  the  horse  in  controversy  belongs 
to  the  defendant  It  Is  clear  that  his  title 
Is  superior  to  that  of  plaintiff.  He  pur- 
chased the  horse  of  one  Thurston  on  the 
18th  day  of  October,  1890,  and  paid  $1,000 
for  him.  He  waa  turned  over  to  one  Mo- 
Nan^ton  to  keep  for  the  defendant  It 
is  true  that  McNanghton,  who  procured  a 
sulwequent  bill '  of  sale  of  the  horse  of 
Thurston,  assumed  to  sell  the  horse  to  the 
plaintiff  in  April,  1891,  while  in  possession 
of  him,  for  the  sum  of  $130,  but  no  title 
did  or  conld  pass  by  that  sale.  The  fact 
that  McNanghton  held  the  horse  as  bailee 
of  the  defendant  did  not  give  him  colorable 
authority  to  sell,  nor  work  an  estoppel 
against  defendant  His  custody  as  bailee 
was  entirely  consistent  with  the  defendant's 
ownership.  Rawley  v.  Brown,  71  N.  T.  85; 
Lowery  v.  Ersklne,  118  N.  T.  62,  20  N.  B. 
Rep.  588.  The  possession  of  McNanghton, 
while  evidence  of  ownership,  was,  of  course, 
not  conclusive;  and  it  does  not  appear  that 
defendant  held  him  out  as  owner,  or  ac- 
quiesced In  hia  claim  of  ownership,  or,  by 
any  act  or  omission  of  his,  misled  the 
plaintiff,  to  his  prejudice.  Plaintiff,  there- 
fore^ puiutuued  of  McNanghton  at  his  peril, 


and  must  look  to  him,  or  his  legal  represent- 
atives, for  hlB-damages.  It  is  also  tme  tliat. 
In  the  fall  of  1690.  defendant,  having  learned 
that  McNanghton  had  a  n^eqaent  bill 
of  sale  of  the  horse  from  Thurston,  and  that 
he  liad  made  a  bUl  of  sale  of  him  to  one 
Bruce,  paid  the  latter  (100,  to  avoid  a  law- 
salt  Bnt  we  fall  to  see  any  oonnection 
between  this  (drciunstanoe  and  ttie  plaintiff's 
title  to  the  horse,  or  that  it  Is  any  evidence 
In  support  of  It  sinoe  It  was  clearly  es- 
tabllshed  that  defendants  title  was.  In  any 
event,  prior  and  superior  to  that  of  Mc- 
Nanghton, or  any  one  claiming  under  him. 
Plaintiff  failed  to  make  a  case  for  the  jury* 
and  the  cotu*t  properly  directed  a  mdlct 
for  the  defendant   Order  affirmed. 


BLPBLT  T.  STILLWATER  ST.  RT.  00. 
(Supreme  Court  of  Minaeaota.   April  24,  1883^) 

HlflUWAVS— ESTABLIBHUSNT  BT  USSa  —  EtioSNOB 

— Strbbt  Bailwat  no  Additional  Sbbtitude. 
LBvldotce  hdd  to  soBtain  a  fiadins  of 

fact. 

2.  The  operation  of  Gen.  St.  1878,  c  IS.  I 
74,  as  amended  by  Laws  1879.  c.  51,  declarini; 
that  when  a  road  shall  have  been  continuously 
used,  kept  In  repair,  and  worked  for  six  years 
It  shall  be  a  public  highway,  is  not  affected  by 
the  fact  that  proceedings  previously  com- 
menced to  lay  it  out  aa  a  highway  are  still 
pending. 

3.  A  street  railway  Imposes  no  additional 
servitude  upon  a  street 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Washington 
cGunty;  Groal^,  Judge. 

Action  ^  Oharies  D.  Elfdt  against  tbm 
Stillwater  Street-Railway  Company  for  the 
restitution  of  certain  real  jwoperty  tn  the 
town  of  Stillwater,  alleged  to  be  tmlaw- 
fuRy  occupied  1^  the  defendant  by  a  line  of 
street  railway,  and  to  recover  damages  for 
such  unlawful  occupation,  and  the  withhold- 
ing of  said  premlsee.  Defmdant  Jostlfled 
under  anthority  granted  bf  the  connty  oom- 
missloners,  based  upon  pending  proceedings 
for  fbe  condemnation  of  said  premises  for 
highway  purposes.  The  action  was  tried 
before  the  court  without  a  jury,— a  Jury 
being  waived,— and  Judgment  ordered  for 
the  defendant  From  an  order  denying  a 
motfam  for  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Moritz  Helm,  for  appellant  3.  M.  Gaatie, 
for  respondent 

6ILFILLAN,  0.  J.  The  court  below, 
trying  the  case  without  a  jury,  found  as  a 
fact  that  ever  since  1880  the  rood  In  ques- 
tion "has  been  used  by  the  public  as  such, 
and  kept  In  repair  and  worked  as  such  by 
the  public  authorities,"  and  the  evidence 
fully  austsdna  that  finding.  This  was  suf- 
ficient to  constitute  it  a  public  highway, 
under  Oen.  St  1878,  c  13,  f  74,  as  amended 
by  Laws  1879,  c.  61.  But  appellant 
dalms  that  because,  prior  to  tlie  beginning 

Digitized  by  Google 


Minn.) 


MuGEAOH  e. 


NOBDBERO. 


117 


of  tbat  period,  fbe  coonty  commlasloiien 
brgan  proceedings  to  It^  ont  tine  hi^war. 
snd  snch  proceedings  vent  no  further  than 
a  Terdlct  In  18T7  oa  an  appeal  by  this  ap- 
pelant to  the  district  eoort,  tbe  proceedings 
are  to  be  deemed  still  pending,  and  their 
pendency  prevents  the  operation  of  that 
statute.  The  statnte  makes  no  sndi  eicep- 
doQ  to  Its  operation,  and.  Indeed,  we  think 
one  of  the  conditions  the  legiidatnre  had  in 
Tlew»  In  passing  it,  was  that  there  were 
then,  and  tn  futore  woold  be,  a  great  many 
instances  In  vrtilch  proceedli^  to  lay  out 
higfawajv  were,  or  would  be,  defective  or  in- 
complete, hut  In  which,  notwithstanding  such 
defective  or  Incomplete  state  of  the  proceed- 
ings, the  public  would  use,  keep  In  repair,  and 
work  the  road  for  the  time  spedfled.  Tbe 
pendency  of  the  proceedings,  if  they  are  to 
be  deemed  as  pending,  had  no  such  effect 
as  dalmed.  The  docum^itary  evidence  ob- 
jected to  could  have  no  possible  bearing 
upon  the  finding  abOT«  iiitoted,  and  to 
could  not  prejudice. 

This  court  has  always  recognised  the  dis- 
tinction betweoi  an  ordinary  commercial 
nilway  and  a  street  railway,  in  respect  to 
laying  them  upon  a  street  Tbe  former  Im- 
poses an  additional  servitude  on  the  street, 
wtiUe  the  latter,  bdng  only  a  mode  of 
n^ng  the  street  for  legitimate  street  pur- 
poses, does  not  OrdMT  affirmed. 

YANDBRBUROH,  J.,  took  no  part  In 
this  dedsloa. 


INOLBB  V.  WELLB3  et  aL 
(Sb^wm  Ooott  of  Minnesota.  May  8,  1893.) 

AcnOH  AOAIXST  DECei>BNT  AMI)  OtIIXKS  — JUBIB- 
DfCTlOS— AfFIHAVIT  FOK  PlTHLICATION. 

1.  Under  Laws  1881.  (Ex.  Bess.)  c  81.  the 
fact  that  the  named  defeodant  was  dead  when 
the  action  was  commenced  will  not  prevent  the 
court  from  acgnlrfng  Jutlsdictian  to  deturmine 
the  rights  of  "other  persons,  or  [MLrtics  an- 
knowa,"  claiming  an  interest  m  the  real  estate 
described  in  the  complaint 

2.  Other  objections  to  the  affidavit  for  nnb- 
Hcation  Md  not  well  taken. 

(SyllabDB  Iv  tbe  OotuU 

Appeal  from  district  court.  Heauei^  coun- 
ty; Canty.  Judge. 

Appeal  by  Wilbur  B.  Godding  and  another 
from  an  order  denying  their  motion  to  va- 
cate a  Judgment  heretofore  entered  in  this 
action  on  October  29,  1887.  Afflnned. 

The  action  was  brought  to  determine  the 
adverse  claims  of  Henry  T.  Welles,  Delia 
Godding,  "also  all  other  persons  or  parties 
unknown,"  to  certain  real  estate  in  Hen- 
nepin county.  As  to  Welles,  the  action  was 
dismissed.  Godding  and  the  tmknown  de- 
fendants were  served  by  publication.  Tha 
affidavit  to  obtain  the  order  for  publication 
stated  *••  *  *  that  said  defendants,  and 
all  defendants  named  in  the  title  of  this  ac- 
tinn,  save  and  except  Henry  T.  Welles,  as 
aflut  la  tnforaed  and  bellerea,  are  not 


residaits  of  the  state  of  Minnesota;  that 
the  place  of  residence  of  them,  and  all  of 
them,  save  Henry  T.  Welles,  Is  unknown  to 
afSant  and  to  his  dient,  the  plaintiff  in  this 
action;  that  said  action  is  brought  by 
plaintiff  under  the  provisions  of  section  2, 
c.  75,  of  the  Statutes  of  1878,  and  the  acta 
amendatory  thereof,  for  tbe  purpose  of  de- 
termining the  adverse  claims  of  said  defend- 
ants in  and  to  the  property  described  in  the 
complaint,  to  wit.  lot  twelve,  (12,)  in  block 
twelve,  (12.)  In  Lennoon  &  Newell's  addition 
U>  St  Anthony,  In  Henneito  county,  Minne- 
sota; *  *  *  that  affiant  has  made  due 
search  for  said  defendants,  but  they,  nor 
their  place  of  residence,  cannot  be  found,  nor 
personal  service  of  the  summons  herein  had 
apon  them.  •  •  •»  The  printer's  affidavit 
filed  In  the  action  states  «*  •  •  that  the 
district  court  summons,  a  printed  copy  of 
wUch  is  hereto  attached,  *  *  *"  was  duly 
published.  No  reference  is  made  in  the  af- 
fidavit to  publication  of  the  notice  of  lis 
pendens,  but  a  printed  copy  of  a  due  no- 
tice of  lis  pendens,  following  the  summons, 
appeared  In  the  newspaper  clipping  attached 
to  tbe  affidavit,  and  referred  to  therein.  The 
appellants  are  tbe  nonresident  heirs  of  de- 
fendant Delia  W.  Godding,  who  was  dead  at 
tiie  time  the  action  was  Instituted. 

Ltttie  &  Nunn,  for  appdlants.  O.  O.  Lay- 
bourn  and  KtSk^  ft  Layboum,  for  reqKKkd- 

ent 

PGR  CURIAM.  We  are  of  the  opinion  that 
the  proof  of  publication  of  tbe  notice  of  lis 
pendens  with  the  summons  Is  sufficient;  also, 
that  the  nature  of  tbe  action,  and  the  non- 
residence  of  the  named  defendant,  I>elia  W. 
Godding,  sufficiently  appeared  from  the  af- 
fidavit for  publication.  We  are  also  of  opin- 
ion that  the  mere  tact  that  the  named  de- 
fendant was  dead  befbre  tiie  action  was 
brought  did  not  prevent  the  court  from  ac- 
quiring JurisdicttoL  to  determine  the  right  of 
"persons  or  parties  unknown"  claiming  an 
interest  In  the  land  described  In  the  com- 
plaint These  being  all  the  objections  to  the 
judgm^t  that  are  urged  by  the  appeUants, 
the  order  appealed  from  must  be  affirmed. 


ICOQEAOB  T.  NOBDBBBQ. 
(Sapreme  Court  of  UnnMOts.  1^  S,  1808.) 
Tbial  bt  Jubt— WAivnia  Rioar  to— Amii. 

1.  The  waiver  of  a  iary  when  a  cause  Is  called 
for  trial  Is  a  waiver  of  jury  trial  only  of  the  issnea 
tiien  formed,  and  not  so  agreement  to  waive  it  as 
to  all  new  and  different  issues  that  may  thereafter 
be  formed  under  amended  pleadings. 

S.  The  muDlclpal  court  act  provides  that  "the 
party  demanding  a  Jury  In  a  olvll  action  shall  be 
required  to  advance  and  pay  *  *  *  a  jury  fee 
of  (8,  and  unless  such  jury  is  demanded,  and  such 
fee  pi^d,  opon  the  calling  of  the  calendar  on  the 
first  day  of  the  term  at  wbiob  the  same  is  set  for 
trial.  It  shall  be  considered  to  be,  and  tbe  same 
shall  be,  waived,  and  said  action  tried  by  the 
court"  Beld,  that  an  appellant  who  assigns  as 
error  the  deatel  of  his  acmaad  tor  a  Jury  trial 
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nhoQld  make  It  appear  tnm  the  record  that  hit  de- 
mand was  acoompanled  1^  paynwat  of  the  jwtj  fee 

into  court. 

(Syllabaa  by  the  Coiut.) 

Appeal  from  municipal  court  of  Mlnneiv 
Mabon^.  Judge. 

Action  S.  A.  McGea^  against  Peter 
N.  Nordb^  to  recover  tor  eerrlces  ren- 
dered. Plaintiff  had  Judgment,  and  def^d> 
ant  appeals.  Afflrmed. 

A.  B.  Darelina,  for  appdlant.  .Robert 
Stvatton,  for  respondent 

MITOHELL,  J.  This  was  an  actlm  to 
recoTer  for  serricai  as  agent  or  broker  In 
■eourlng  a  loan  for  defendant  In  his  (Ulff> 
Inal  complaint  the  plaintUT  deol&red  on 
an  express  contract  to  pay  a  spedfled 
amount  When  the  case  was  called  both 
parties  waived  a  jury,  and  the  trial  was 
commenoed  before  the  court  On  the 
trial  the  plaintiff  offered  evldenoe  of  the 
reaamable  value  of  his  services^  which 
was  excluded  as  not  being  admissible  under 
tha  pleadings.  Thereupon  the  plaintUT 
asked  and  obtained  leave  to  amend  his 
complaint  so  as  to  allege  an  Implied  con- 
tract to  pay  what  the  services  were  reason- 
ably worth,  and  the  cause  was  continued 
over  the  term.  The  cause,  being  again  at 
Issue  upon  the  amended  pleadings,  and  be- 
ing "on  the  calendar  of  fbe  May  IT,  1882, 
general  term  of  the  court  which  date  was 
the  first  day  of  that  term  for  setting  cases, 
was  called  to  be  set  for  a  day  certain. 
The  defendant  In  open  court,  demanded  a 
trial  by  jury,  which  the  court  refused  to 
grant,"  to  wfaloh  refoaal  defendant  accepted. 
The  cause  was  continued  over  until  the  June 
term,  whoi.  upon  the  case  being  ^aln  call- 
ed, "the  defendant  demanded.  In  open 
court  a  trial  by  Jury,  which  the  court  re- 
fused, to  which  refusal  the  defendant  duly 
excepted,**  and  tiiereafter,  up<m  a  day  set; 
the  cause  was  tried  by  the  court  without  a 
Jury.  The  principal  question  In  Ibe  case 
la  whether  the  court  erred  In  refusing  de- 
fendant a  Jury  ttiaL 

It  be  observed  that  the  record  Is 
idlent  as  to  the  ground  upon  which  defend* 
ant's  demand  was  refused.  It  is  a  familiar 
rule  Uiat,  to  entitle  an  i^pellant  to  a 
reversnl,  the  error  asBigned  must  appear 
afflrmi^vdy  of  record,  as  every  reasonable 
presumption  Is  In  ftivor  of  the  regularity 
of  the  proceedings  of  the  court  b^ow.  If 
the  court  had  refused  defendant's  demand 
on  the  ground  that  the  waiver  of  a  Jury 
trial  of  the  Issues  under  the  original  plead- 
ings amounted  to  a  waiver  of  a  Jury  trial 
ot  the  Issues  subsequnitly  formed  under 
the  amended  pleadings,  we  have  no  doubt 
this  would  have  been  error.  The  issues 
under  the  two  seta  of  pleadings  were  es- 
sentially dUTerent  All  that  defendant 
waived  was  a  Jury  trial  of  the  issues  then 
formed,  and  not  of  any  and  all  other  issues 


that  might  possibly  be  thereafter  formed 
under  ameaided  pleadings,  and  which  hfr 
could  not  antidpate.  He  might  well  be  will- 
ing to  waive  a  Jtuy  trial  of  tbe  issue  as  to 
the  colstenoe  of  a  iipecial  contract,  and  yet 
not  be  willing  to  leave  the  question  of  tbe 
reasonable  value  of  plalntUTs  services  to 
the  court  The  case  is  very  dlHerent  from 
<me  of  a  mere  formal  ameodment  of  plead- 
ings, which  leaves  the  lasnes  the  same. 

Bat  for  anything  that  appears  of  record, 
defoidant's  demand  ml^t  have  been  re- 
fused on  an  aitindy  different  ground.  Sec- 
tion 13  of  the  muddpal  court  act  of  lOnne- 
apolis  provides:  "The  party  demanding  a 
Jury  in  any  dvil  action  shall  be  required  to 
advance  and  pay  to  the  clerk  of  said  court, 
oa  the  first  day  of  Uie  term  at  whldi  such 
action  la  set  for  tzial,  a  Jury  fee  of  three 
dollars;  and  unless  such  Jury  Is  donsnded, 
and  KiGth  fee  paid,  upon  the  calUng  ot  tbe 
calendar,  on  the  first  day  of  the  term  ax 
which  the  same  is  set  fbr  trial,  it  thall  be 
considered  to  be,  and  the  same  shall  be, 
waived,  and  said  actton  tried  the 
court"  The  reoord  fUls  to  show  that  de- 
fendant had  paid,  or  offered  to  pi^,  tbe 
requisite  Jury  fee,  and  the  trial  court  may 
have  ri^tfidly  denied  his  demand  on  that 
ground.  The  power  of  the  legislature  to 
require  the  prepayment  at  a  reasonable  jniy 
fee  as  a  condition  to  eatttle  a  party  to  a 
Jury  trial,  and  to  provide  that  the  failure 
to  do  >o  dull  amount  to  a  walvw  <a  a 
jnry,  is  undoubted.  Adanu  t.  Ocnriston, 
7  Minn.  406.  (GIL  866.) 

The  other  assignments  of  error,  having 
reference  to  the  competency  of  certain  evi- 
dence, and  the  sufficiency  of  the  evidence 
to  sustain  the  findings,  contain  nothing 
worOy  of  spedal  mwtlui,  except  to  say 
that  we  do  not  think  any  ot  them  ore  wdl 
taken.  Order  affirmed. 

YANDBBBimaH,  J.,  absent^  took  no 
part 


STATB  ex  ret  BART  et  aL  v.  OOMMOH  COUH- 
CIL  OF  CITT  OF  DULT7TH  et  aL 
^preme  Ooart  of  MlDDSSOtai   Kay  9,  iS98.) 

CaanoaARt— WnH  Libs— MuyTciPAi.  Cospoai- 
TiONS— FoWBB  or  ConKOii.  TO  RsMOva  Fibs 
CoKMiBsiosiRS— "SuvnciasT  Cacbb." 

1.  Where  tbe  power  ot  a  municipal  body  to  re- 
move from  ofBoe  is  oot  dtscretionary,  but  odIt  for 
cause,  after  ootioe  and  hearing',  the  proceeoings 
are  judicial  in  their  nature,  and  may  be  reviewed 
on  certiorari. 

a.  On  such  review  the  court  will  inspect  tbe 
record  to  see  whether  the  body  had  jurisdiction, 
and  kept  within  it  and  whether  the  charges  pre- 
ferred were  snfflctent  in  law,and  will  examine  the 
evidence,  not  for  the  pwpose  of  weighing  it  but 
to  ascertain  whether  »  furnished  any  l^al  and 
substantial  basis  for  the  removal. 

8.  Such  bodies  beinir  essentially  legislative  and 
administrative,  their  proceedings,  even  when  ju- 
dicial in  their  nature,  are  not  to  be  tested  by  the 
strict  legal  rules  which  prevail  la  courts  of  law. 
If  they  keep  within  th^  jurUdiotloD,  and  tbe  evl- 
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deuM  faraiahM  a  iMal  ud  rabstutlal  basis  for 
tbeir  decision.  It  willnot  be  diaturbed  for  more  In- 
tormalities  or  irreKularilles  whicb  migbt  amount 
io  reversible  error  io  tbe  proMedings  of  a  court. 

4.  "SuflkdoDt  cause"  means  "legal  cause, "  and 
nmst  be  ona  that  speelally  relates  to  and  affects 
tbe  admlDistraUOD  of  tbe  oUce,— one  toncbing  tbe 

;|iiaUflcations  of  tbe  ofBoer,  or  bis  performance  of 
U  duties. 

ft.  While  tbe  charges  need  not  be  stated  with 
tbe  formal  exactneaa  required  io  pleadings  Id 
coarts,  yet  tbey  should  contain  a  specification  of 
fscu  oonstitntiog  a  cause  for  removal,  with  rea- 
sonable precision,  saffldeot  to  Inform  the  iocum- 
beot  of  the  particular  grounds  upon  which  tbe 
charges  are  based. 

8.  The  sufficiency  and  reasonablenesa  of  the 
diarges  are  questions  of  law  for  tt>e  oourb, 

7.  The  (dty  cbaiter  of  Dulntb  vesta  thepower 
of  removing  tbe  Are  commisstoDers  from  office  ex- 
einsivety  in  tbe  conitnon  cooocil,  and  a  resolution 
of  that  body  preferring  charges  against  sucb  com- 
miasioners,  and  fixing  a  time  and  place  of  hearing, 
is  not  one  which  requires  the  approval  of  the 
mayor. 

8.  Tbe  charges  in  the  case  considered,  and  held 
Insuffloient. 

<SylUbna  liy  the  Court.) 

G^tlorarl  In  the  name  of  the  state,  on  re- 
lation of  James  Hart,  Jr.,  and  others,  against 
the  common  council  of  the  dty  of  Dnluth 
and  otliers,  to  review  and  quash  the  action  of 
respondents  In  removing  rdatora  from  the 
ofBce  of  flre  commisstoners.  Judgment  for 
rdatora. 

B.  C.  Rude  and  A.  L.  Thnrman,  for  relat- 
on.    J.  D.  Holmes,  for  reqtondents. 

MITOHBXX,  J.  By  the  charter  of  the  dty 
of  Dnluth,  all  powers  and  duties  connected 
with,  and  Inddeat  to,  tbe  government  and 
discipline  of  the  flre  department  of  the 
city  are  vested  In  three  commisidonera,  called 
the  "Board  of  Flre  Commisalouers,"  who 
have  entire  control  of  tbe  department.  In- 
cluding the  i^polntment  and  discharge  of 
all  employes  connected  with  it,  and  mak- 
ing their  own  rules  and  regulations  for  the 
Sovemment  of  tbe  same.  These  commis- 
sioners are,  "on  nomination  of  the  mayor," 
"appointed  by  the  common  council,"  and 
b<dd  their  office  for  the  term  of  three  years. 
The  charter  provides  that  "any  member  of 
■aid  board  may  at  any  time  be  removed  by 
a  vote  of  two  thirds  of  all  the  members 
elect  of  the  common  council  of  said  dty  for 
snffldent  cause:  •  •  •  provided,  that  the 
said  common  council  shall  previously  cause 
a  copy  of  the  charges  preferred  against  such 
BiHDber  aoni^t  to  be  removed,  and  notice  of 
the  time  and  place  of  hearing  the  same,  to 
be  served  on  him  at  least  ten  days  previous 
to  the  day  so  assigned,  and  opportunl^  be 
given  him  to  make  his  defense  personally 
or  by  counseL"  It  is  here  sought,  by  certio- 
rari, to  review  tbe  proceedings  the  com- 
moQ  conndl  in  asstmiing  to  remove  tbe  re- 
lators from  the  office  of  flre  commissioners. 

1.  It  Is  urged  by  respondents  that  the  pow- 
er of  removal  from  office  conferred  on  the 
common  council  is  purely  administrative  and 
qiiaid  political,  and  therefore  tlut  their  pro- 
wwdlngs  cannot  be  reviewed  on  certiorari. 


That  this  power  may  not  be  *^udlcial,"  in 

the  sense  that  It  can  only  be  confert^td  upon 
the  courts,  lu  whom  all  Judicial  power  la 
vested  umder  the  constitution,  has  nothing  to 
do  with  the  question;  for  there  Is  nothing 
now  better  settled  than  that  certiorari  will 
lie  to  review  the  quasi  judicial  acts  and  pro- 
ceedings of  miuilclpal  officers  and  bodies. 
Neither  Is  there  anything  better  settled  than 
that  while  the  Incumbent  has  no  vested 
right  of  property,  as  against  the  state.  In 
a  public  office,  yet  his  right  to  it  has  always 
been  recognized  by  tbe  courts  as  a  privilege 
entitled  to  the  protection  of  the  law,  and 
that  proceedings,  in  all  coses  where  the  amo- 
tiou  from  office  Is  for  cause,  upon  notice  and 
hearing,  are  adversary  and  Judicial  in  their 
nature,  and  may  be  reviewed  on  certlomri. 
We  think  there  is  practically  no  conflict  In 
the  authorities  on  tbla  point,  tbe  only  dif- 
ference among  them  being  merely  as  to  what 
th^  will  review  on  such  a  writ  Some 
courts,  restricting  the  writ  to  Its  original 
common-law  office,  hold  that  It  brings  up 
for  review  only  the  record,  and  not  the  evi- 
dence, and  hence  that  they  will  not  look 
Into  tbe  evidence  at  all,  but  merely  Inspect 
tbe*  record,  to  see  whether  the  Inferior  tri- 
bunal bad  Jurisdiction,  and  had  not  exceeded 
It,  and  bad  proceeded  according  to  law,  or,  as 
expressed  In  one  case,  whether  the  tribunal 
"had  kept  within  Its  Jurisdiction,  or  wheth- 
er the  cause  assigned  was  a  cause  for  re- 
moval under  the  statute."  Other  courts 
hold  that  the  evidence  may  be  brought  up, 
not  tot  the  purpose  of  weighing  It,  to  ascer- 
tain tbe  preponderance,  but  merely  to  as- 
certain whether  there  was  any  evidence  at 
all  to  sustain  the  decision  of  the  Inferior  tri- 
bunal,—whether  it  furnished  any  legal  and 
substantial  basis  for  the  decision.  The  lat- 
ter Is  the  doctrine  of  this  court  as  to  the 
office  of  the  writ  of  certiorari.  But,  while 
this  Is  so,  we  recognize  the  prime  impor- 
tance of  each  department  of  government 
avoiding  anything  like  Improper  Interference 
with  the  others  in  the  discharge  of  their 
functions;  also,  that  while  dty  councils  and 
other  mimldpal  bodies  may  not  bave  the 
power  to  remove  from  office  except  for 
cause,  yet,  this  power  being  designed  to  In- 
sure effidency  and  fidelity  in  the  discharge  of 
official  duty,  the  degree  of  incompetency  or 
Ineffidency  which  amounts  to  suffident  cause 
for  removal  must  of  necessity,  within  certain 
established  limits,  rest  somewhat  In  the 
sound  discretion  In  the  officer  or  body  In 
whom  tbe  power  of  lemoval  la  vrated.  We 
also  recognize  the  fact  that  while  lu  the  ex- 
ercise of  this  power  tbeir  proceedings  are 
quasi  Judicial,  and  hence  reviewable  by  the 
courts,  yet  they  are  not  courts,  but  essentially 
leglslaUve  and  administrative  bodies;  and 
that  thdr  action  should  be  considered  in 
view  of  their  nature  and  the  purposes  for 
which  they  were  organized,  and  not  tested 
by  the  strict  legal  rules  which  prevail  in 
trials  in  coarts  of  law.  Heuce,  if  such  a 
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bo4f  lam  kapt  wltiiln  Its  Jtirlsdictloii,  and 
the  evidence  famished  any  legal  and  sub- 
stantial basis  for  their  action.  It  ou^t  not 
to  be  disturbed  for  any  mere  informalities 
or  Irregularities  which  might  hare  amounted 
to  reversible  error  in  the  proceedings  of  a 
court  To  apply  any  other  rule  to  the  pro- 
ceedings of  such  bodies  would  be  Impracti- 
cable, and  dlsastrona  In  the  extreme  to  public 
interests. 

2.  The  first  contention  of  relators  Is  ttiat 
the  common  council  nerer  acquired  jurisdic- 
tion, because  the  notice  of  heating  and  tbe 
copy  of  the  charges  were  not  served  on  tliem 
as  required  by  the  diarter.  The  partlculur 
objection  Is  that,  when  the  swlce  was  made 
on  them,  the  resolution  of  the  common  conn- 
dl  preferring  these  charges  against  them 
had  neither  been  approved  by  the  mayor, 
nor  passed  OTer  hia  veto,  as  required  by  sec- 
tion 1,  c.  3,  of  the  dty  charter.  There  Is  no 
merit  In  this  point  Under  the  diarter  the 
power  of  removal  from  t^oe  is  vested  solely 
in  the  common  conndl,  and  the  mayor  has 
no  power  over,  or  control  of,  their  proceed- 
ings in  presenting  or  Investigating  charges 
against  a  dty  ofBdal  with  a  view  to  remoyal 
from  office.  Their  action  in  preferring 
charges  against  relators  was  not  such  an 
ordinance  or  resolution  as  comes  within  the 
purview  of  section  1*  c.  8,  and  did  not  reqidre 
the  approval  of  the  mayor  belSore  it  to<^ 
effect. 

3.  The  next  question  Is  whether  the  chaxgea 
pres^ted  were  suffldent  In  law  to  constttate 
a  cause  for  removal,— whether  tii^  were  suf- 
fldent In  fonn  and  substance  to  authorise 
the  common  coondl  to  proceed.  "Cause,"  or 
'*8ttffident  cause."  means  'legal  cause,**  and 
not  any  cause  which  the  coundl  may  think 
BUffldent  The  cause  nmat  be  one  wUdi  q>e> 
dally  relates  to  and  affects  the  administra- 
tion of  the  office,  and  must  be  restricted  to 
something  of  a  substantial  nature  directly  af- 
fecting the  rights  and  interests  of  the  pub* 
He  The  cause  must  be  one  touching  the 
qnnllllcatlonB  of  the  cfficer  or  his  perform- 
ance of  Its  duties,  showing  that  he  la  not 
a  fit  or  proper  person  to  hoiA  the  office^  An 
attempt  to  remove  an  officer  for  any  cause 
not  affecting  his  competency  or  fitness  would 
be  an  excess  of  power,  and  equivalent  to  an 
arbitrary  ronovaL,  In  the  absoioe  of  any 
statutory  spedflcaiion  the  snffidenoy  of  tiie 
cause  should  be  det»mlned  with  reference  to 
the  character  of  the  office,  and  the  qualifica- 
tions necessary  to  fill  It  Ba^s  Case,  11 
Coke,  93b;  Bex  t.  Bidiardaon,  1  Burrows, 
B17-640;  State  t.  Love,  80  N.  J.  Law,  14; 
State  T.  McOany,  21  Wla.  486;  State 
Common  Coundl,  9  Wis.  264;  People  v. 
Thompson,  94  N.  T.  451.  While  tiie  dxargea 
need  not  be  stated  with  the  tedmlad  nicety  or 
formal  exactness  required  In  pleadings  In 
oonrtB,  yet  they  must  be  spedflcaUy  stated 
with  substantial  certainty.  The  ivedflcntions 
of  the  allied  causes  should  be  formulated 
with  mcb  reasonable  detail  and  predston  as 


shall  Inform  4fae  Inctunbent  what  derdlctimk 
of  duty  ia  urged  against  him.  There  should 
be  a  statement  of  charges  with  a  spedflcatioQ 
of  facts  constituting  a  sufficient  cause  for 
removal,  suffldently  distinct  to  apprise  the 
officer  of  the  grounds  upon  which  the  charges 
are  based.  Andrews  v.  King,  77  M&  224; 
People  V.  Thompson,  supra;  IMll.  Mun.  Corp. 
I  255.  The  Buffldency  and  reasonableness  of 
the  cause  of  removal  are  questions  for  the 
courts.  Dill.  Mun.  Corp.  |  252.  and  cases 
dted.  Tills  has  t>een  the  settled  law  ever 
since  Bagg's  Case,  supra,  and  we  are  not 
aware  at  any  respectable  authority  to  the 
contrary.  Of  course,  cases  (many  of  which 
are  dted  by  re^ndents)  where  an  officer  or 
body  was  vested  with  an  absolute  power  of 
removal  at  dtecretion  are  not  in  i>dnt 

Upon  examinaticm  of  the  drnrges  In  tills 
case  we  are  dearly  of  opinion  that  they  are 
not  sufficient  In  law.  Considering  them  as  a 
whole,  they  show  on  tttdr  &ce  that  they 
were  not  formulated  In  a  ray  Judldal  frame 
of  mind.  They  read  more  like  a  heated 
hostile  dedamatlon  than  a  odm  and  delib- 
erate statement  of  charges  with  a  view  to  a 
fair  investigation.  Many  of  ' them  are  mere- 
glittering  generalities,  witiiout  any  statement 
or  spedflcation  <it  facts;  sucfh  as,  for  exam- 
ple, "using  thdr  official  positions  to  gratify 
thdr  persmal  feelings  and  prejudices;"  **that 
ndther  ability,  impartiality,  nor  smse  of  jus- 
tice characterise  tiidr  managemoit  of  one  of 
the  most  Important  twandies  of  the  dty  gov- 
emmmt;"  "that  the  gratiflcation  <tf  their  per^ 
sonal  spites  and  prejudices  is  the  paramount 
motive  often  actuating  and  contnrillng  ttaem 
In  the  supposed  dlsdiarge  of  ttidr  duties;" 
"that  they  have  no  just  ^>predati(m  of  ttie- 
responsibilities  that  should  diaracterlse  the 
dlsdiarge  of  the  duties  of  the  Important  of- 
fice of  fire  oommlsskHier,"  etc.  It  hardly 
need  be  said  that  such  general  accusation* 
as  these  are  entirely  lacking  in  any  spedflca- 
tion of  facts  to  apprise  any  one  of  llie 
grounds  of  Hie  cUirges  wUdi  he  Is  calle*! 
on  to  meet  Some  of  the  diargea,  sndi  as 
that  "the  reasonable  recommendations  and 
requests  of  the  common  coundl  are  treated 
with  the  utmost  contempt,"  have  no  rela- 
tion whatever  to  the  admlnlstntlon  of  ttie  of- 
fice of  fire  commlarioner,  and  remind  ns  of 
some  of  the  diarges  In  Bagg^  Casfe  Tbe 
first  part  of  the  fifth  charge,  vis.  failure  to 
make  montii^  reports  to  ibe  common  ootm- 
dl,  as  required  by  the  charter,  was  vfrtnally 
abandoned,  no  attempt  having  beoi  made  to 
siflMtantiate  It,  and  hence  may  be  left  out 
of  account  altogeOier.  The  <mly  diarges  ttiat 
even  attempt  to  state  any  qiedfic  cause  for 
removal  are  the  fourth  and  the  last  part  of 
the  fifth.  Indeed,  these  are  the  only  ones 
whidi  counsd  for  respondents  sedonaly  at- 
tempts to  support  The  tohrtb  relates  to  tiie 
dlsdiarge  of  offlcon  of  ttie  fire  dei»rtment 
^Ihout  cause,  or  from  Improper  motives, 
but  IB  ontiii-ly  Inciting  In  qredflrations  of 
dther  dates  or  names.   As  ttio  board  of  flr» 
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commSftetonns  has.  under  the  charter,  ab> 
■dote  power  to  dlsdiarge  any  of  the  em- 
ployes or  officers  of  the  departm«it  at  their 
disoretlan,  and  may.  In  the  performance  of 
their  dutlea.  hare  had  occasion  to  exercise 
this  power  frequently,  so  general  and  Indefi- 
nite a  statement  is  not  sufficient  to  advise 
them  what  particular  acts  are  the  basis  of 
the  charge.  The  last  part  of  the  fifth  charge, 
iccnslng  the  relators  generally  of  being  "In- 
competent" and  "Ineflldent,"  wltlicut  tjped- 
ff ing  vrbereln  or  In  what  respect.  Is  also  en- 
tlrdy  too  vague  and  general  We  agree  with 
counsel  that  "Incompetoicy"  and  "ineffiden- 
cy"  In  the  dlsdiarge  of  official  duty  may  be 
good  groan  da  for  removal,  and  that  It  may 
not  be  necessary  to  ^>eclfy  In  detail  partlcn- 
lar  acts  or  facta.  But  flieae  words  are  so 
general  that  they  may  mean  anything  or 
ererything  which  mlf^t  constitute  good  cause 
for  removal.  For  example.  Incompetency 
might  result  from  physical  disability,  from 
mental  disability,  or  from  lack  of  Integrity, 
etc.  So,  inefflclency  mi^t  consist  of  habit- 
ual neglect  of  duty,  incapa<dty  to  preserve 
disctpllne,  or  of  a  variety  of  things.  Hence, 
while  It  Is  not  required  to  go  Into  details, 
yet  tiie  chargea  ought  at  least  to  advise  the 
oflloer  In  what  respect  he  Is  daimed  to  be 
htcompetoit  or  in^dent  Onr  conclusion  Is 
that  mme  of  the  charges  reUed  <m  are  sof- 
fident  in  law.  nils  renden  It  unnecessary 
to  consider  the  evUtence  at  alL  We  may  say, 
bowevcnr,  that  a  pttmsal  of  It  ImpresseB  us 
with  the  feeling  that  it  famished  no  reason- 
able basis  for  the  actUm  of  the  oouncU  in 
removing  the  relators  from  office.  It  is  per- 
fectly sppovent  tiiat  this  whole  tnmlde  grew 
out  of  a  foolish  quarrel  between  the  common 
council  and  the  board  of  fire  commisrtoneis, 
over  the  suspen^on  by  the  latter  of  a  fire- 
man thB  name  of  Twaddle.  The  proceed- 
tugs  of  the  common  council  In  the  matter  are 
quashed. 

VANDBBBURGH,  J.,  absent,  took  no  part 


NOBTEWEBTKKN  OUARANTT  LOAIT  CO.  T. 
CHANNBLL. 

(Saprema  Count  of  Minnesota.  Hay  11, 1898.) 

AxsrnuTiox— TaIiIDITT  or  Sdbmubiok— Cohpif- 
TATioN  or  Tms. 

1.  An  ^reement  to  salHnit  oort^  matters  to 
srbitratorg,  under  the  statute,  Is  of  no  effect  If 
the  names  of  the  arbitrators  are  not  in  tt  when  it 
is  sdcnowiedged.  They  cannol  he  inserted  after- 
wscds. 

9l  The  statutory  nile  for  oompnttog  time  does 
aot  apply  to  ascertain  the  d^r,  or  the  last  day,  on 
wfaicn  s  thing  may  he  doue,  where  sucdi  day  u  ex- 
pressed  by  its  date. 
(Srllabas  1^  the  Court.) 

Appeal  from  district  court,  Hennepin 
ceon^;  Smltb,  Judges 

The  award  filed  In  the  statutory  arUtra- 
tk»  betweai  the  Northwestern  Guaranty 
Loan  Company  and  Charles  B, 


was  set  aaUe  by  tlw  district  court,  and  ttae- 
loan  company  appeals.  Affirmed. 

Chaa  J.  Bartleson,  for  i^pellant  Hart 

&  Brewer,  for  respondent 

GlLFKiLAN,  O.  J.  This  fs  an  appeal 
from  an  ord^  of  the  district  court  reject- 
ing and  setting  aside  an  award  filed  upon 
an  attempt  at  a  statutory  arbitration  be- 
tween these  parties.  They  attempted  to  sub- 
mit certiln  mattere  to  arbitration,  but  the 
agreement  to  do  so,  at  the  time  It  was- 
Blgned  and  »^owledged  by  the  partiea,  did 
not  contain  the  names  of  any  arbitrators. 
They  appear  to  have  been  unable  to  agree 
on  arbitrators,  and  so  entered  into  a  writ- 
ten agreement  authorizing  two  other  per- 
sons to  select  them.  The  two  selected- 
three  persons  as  arbitrators,  and  their 
names  were  inserted  In  the  agreement  of 
submlsdon,  after  it  was  signed  and  ac- 
knowledged, by  tbe  two  persons  so  author- 
ized, or  one  of  them.  The  agreement  of 
submission  required  the  arbitrators  to  make 
and  report  their  award  on  or  before  the 
10th  dE^  of  July,  1892.  That  day  fell  on 
Sunday,  and  the  award  was  filed  on  the 
Utb.  The  statute  provides  (Gen.  St.  1S78, 
c.  89,  I  8)  that  "no  award  made  after  the 
time  so  agreed  npon  shall  have  any  legal 
effect  <»  operation  unless  made  upon  a  re- 
commitment of  the  award  by  the  court  to 
whldi  It  is  reported."  Othor  objections  are 
made  to  the  award,  but  either  of  these  Is 
conclusive,  and  it  Is  unnecessary  to  con- 
sider the  ofliets.  It  was  held  in  Bam^  v. 
Flower,  27  Ulnn.  408,  7  N.  W.  Bep.  82S, 
that  like  jurisdiction  created  by  arbitration 
"Is  a  spedal  jurisdiclion,  whldi .  can  be- 
created  only  in  t^e  manner  prescribed  by 
the  statatew  Bveiy  matwial  tequlrement 
of  the  statute  most  be  complied  with. 
Among  them  Is  the  ackoowledgm^t  pre- 
scribed;" and  It  was  also  beid  Hutt  the  ap- 
pearance of  lie  parties  before  the  arbltra- 
tors.  without  objection,  did  not  cure  tlie- 
defect  The  acknowledgment  ot  an  agree- 
ment Incomplete  by  maon  of  material 
stipulations  being  omitted,  will  not  do.  If 
one  material  part  may  be  left  lilank.  any 
other  or  aU  nay.  It  tba  names  of  the  ar- 
bitrates may  be  left  to  be  afterwards  In- 
serted, no  reason  can  be  glvim  why  tiie  par^ 
ties  may  not  do  the  same  with  the  subject- 
matter  of  Uie  arUttatlon,  or  with  any  oVber 
thing  required  by  the  statute  to  be  in  the- 
agreement  Because  not  complete  when  ac- 
knowledged, this  agreement  was  of  no- 
effect  as  a  stattttoiy  snbmisriMi  to  arUdra- 
tlon. 

It  la  oonceded  fliat  U  ^  award  was- 
filed  too  late,  it  was  no  effect;  Imt  It  is- 
claimed  that  the  statutory  rule  for  com- 
paring time,  of  excluding  the  first  and  in- 
dud  Ing  the  last  day,  and  excluding  the  last 
when  tt  Is  Sunday,  applies,  and  that,  in  de- 
termining when  was  the  last  day  for  fll- 
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Ins  tbe  award,  the  tenth,  becaoae  it  waa 

Sunday,  should  be  excluded,  and  the  elev- 
enth held  to  be  the  lart  day.  But  the 
■tatnte  waa  Intended  to  apply  only  ^rtien  It 
la  necessary  to  bare  a  rule  for  ascertalnr 
big  the  first  day  or  the  Inst  day  oa  wbldi  a 
tiling  may  be  done.  Such  a  role  la  neces- 
sary only  when  a  thing  la  to  be  d<Hie  with- 
in a  specified  period;  as  within  a  week, 
month,  or  year,  or  deidgnated  nnmbw  ot 
dayi^  we^a,  months,  or  yean.  When  Oie 
first  or  last  day  la  expressed,  no  rule  la 
needed  to  ascertain  what  that  day  la.  The 
statutory  rule  does  not  apply  here,  and  the 
award  waa  filed  too  late.  Order  affirmed. 

VANDBBBTTBOH,  J.,  took  no  part  In  lids 
dedslfflL 


BTATB  ex  reL  SHANNON  «t  si.  T.  JUDOBS  OF 

DISTRICT  COURT  OF  ELEVENTH  JUDI- 
CIAL DISTRICT  e(  aL 

(Supreme  Ckmrt  of  Hlnnewta.  lUy  11, 1808.) 

HmncirAL  Corporatiokb  —  Oracixo  Sraaan— 

AS8B88MBKT  OW  BsirxnTB— VaLTOITT. 

The  decision  of  the  last  October  term,  to  the 
effect  that  by  the  charter  of  the  city  of  Duluth  a 

Grmaneat  grade  for  a  street  must  be  estabtisbed 
fore  proceedings  can  be  b^nn  to  perm«Dently 
improve  the  street  at  the  eq^ease  of  toa  proper^, 
adhered  to  on  reargumoaU 
(Byllabus  by  the  Conrt.) 

On  reargnment  FonnOT  dadMw  ^  N. 
W.  Bep.  800)  affirmed. 

S.  D.  Allen,  Jaqoes  &  Hudson,  and  H. 
Douglaa,  for  rotors.  H.  F.  Greoie,  J.  O. 
WlUIama,  and  B.  C.  Rude,  tor  respoodenta. 

OltiFnjLAN,  a  J.  '  Wboi  tbla  case  waa 
before  na  at  the  last  October  term,  we  held 
the  aaseasment  to  be  Invalid  for  two  rea- 
sons, one  of  which  waa  that  by  the  diarter 
of  the  dty  of  Dnlnttt  ttie  pcxmanent  grade 
of  a  street  must  be  established  beftm  pro- 
ceedings for  the  permanent  Improvement  of 
the  atreet  at  the  ezpoise  Dt  proper^  bene- 
fited can  be  begun.  Of  this  point,  on  the 
suggestion  that  an  amendment  to  the  char- 
ter made  In  1891  had  been  overlooked,  we 
granted  a  r«u-gument.  The  amendment  ct 
1891,  to  wldt^  onr  attention  la  now  called, 
and  frtilf^,  It  la  dalmed,  has  the  effect  to 
dispense  with  the  neeesrity  of  establishing 
the  grade  of  a  street  befwe  proceeding  to 
permanently  ImpTore  It,  la  dtapter  55,  |  17, 
amending  section  7,  subc.  6,  of  the  charter 
enacted  In  1887,  (which  section  had  no  re- 
lation whatever  to  the  question  now  In 
hand,)  1^  adding  aa  followa:  "If  for  any 
cause  any  assessment  heretofore  or  here- 
after nude  by  tlie  dty  of  Dulntii  for  any 
local  Improvement  shall  be  set  adde  1^ 
any  court,  or,  by  reaaon  of  any  Irregularity 
or  omission,  shall  be  pronounced  Invalid,  or 


dull  be  In  fact  InvaHd,  the  board  of  public 
works  are  antborlsed  to  reaasess  the  cost 
of  making  said  improvement  upon  the  prop- 
erty benefited  thereby,  in  proportion  to  the 
benefit  that  sndi  piece  or  parcel  of  land  has 
received."  As,  according  to  the  original 
(diarter,  am«ided  In  1888,  as  constmed  by 
this  conrt,  the  previous  estaUlsbment  of  a 
permanent  grade  goes  to  the  poww  or  tat' 
Ihoilty  of  the  common  council  to  ordor  the 
pmnanmt  ImprovemcaiV-to  fta  Jmladletlcm, 
so  to  speak,— 41ie  amendment  of  18B1  does 
not  dlspoise  wlOi  Ibe  nccc— Ity  of  first 
establishing  a  gnule,  nnlsaa  It  alao  dl^xmses 
with  any  oQi&t  matter  or  thing  necessary 
to  socta  powOT  at  anfborl^,  or  prescribed 
for  the  enrdse  ct  It  For  Instance,  by  the 
act  of  1891,  I  14,  the  conncD  has  no  power 
to  order  the  work  to  be  dme  imdl  the  mat- 
ter has  been  first  referred  to  the  board  of 
poblte  woriu,and  It  they  report  sdrersely  the 
council  cannot  order  the  work  done,  except 
by  a  two-thirds  vote  of  all  the  membera  of 
the  ooundl-elect,  and.  If  the  board  report 
unanimously  against  It,  then  by  a  Oiree- 
fourtha  vote  of  all  the  members.  These  pro- 
visions, aa  well  as  that  requiring  a  perma- 
nent grade,  are  Intended  for  the  protection 
of  property  owners,  and,  If  any  ime  can  be 
dispensed  with,  all  can.  Without  question- 
ing the  power  of  the  legislature  to  authorise 
ui  assessment  irtiere  the  work  haa  actwUly 
bem  done,  and  flie  proper^  actually  bene- 
fited, thon^  aU  ^limlniary  acts  were 
omitted.  It  would  require  a  dear  expression 
1^  die  legldatDre  before  we  eoaM  hold  it 
Intended  to  do  away  wllli  provblons  so 
manifestly  carefully  Inserted  In  the  charter 
for  the  protectbm  of  property  owners.  Tb«e 
Is  no  arndi  dear  ezpresskm  of  legtslaHve  In- 
tent In  file  act  of  1891.  Tbe  tenm  of  the 
act  may  have  full  effect  hy  hoMlng  that  It 
apjriUes  to  a  case  where  thme  waa  anUtorl- 
ty  to  make  the  orlgtaial  assessment,  but  it 
is  Invalid  1^  reaaon  of  some  Irregnlarlty 
or  omlsilon  not  affecting  the  JorisdictlML  of 
the  council  In  the  premises.  It  la  emiceded 
respondents'  counsel  that  sodi  woold  be 
ttie  effect  of  the  amendment  were  It  not 
for  the  words,  "or  ahall  be  in  fact  Invalid.** 
Those  words,  he  argues,  were  inserted  so 
aa  to  include  cases  where  the  original  as- 
sessmott  may  be  tnvalld  for  reasras  even 
going  to  the  powOT  oS  tiie  conndl  to  ordw 
the  work  done.  But  a  more  obvious— In- 
deed, a  Tery  apparent-iporpose  In  Inao^ 
lug  them  was  to  enable  the  dty.  In  case  it 
discovered  Irregularities  and  omissions  In 
tbB  assessment,  rmderlng  It  InvaUd,  to  oor- 
rect  them  by  a  reassessment,  wlthont  gdng 
to  the  trouble  and  cost  of  procuring  the 
Judgment  of  a  conrt  dedaring  the  Invalidi- 
ty. We  adhwe  to  onr  former  ^cMon. 

VANDBBBUBGH.  3^  tO(A  no  part  in  tUa 
decision. 
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Thomas  Simpson  and  Henry  H.  Lnmber- 
ton,  for  appelant  Keyes  ft  Brown,  for  re- 
spondent 

GILFILLAN,  0.  J.  The  defendant  con- 
structed Its  road,  running  from  east  to  west, 
across  block  2,  In  the  village  of  Utica,  In  this 
state.  For  the  purpose  of  laying  Its  tmck 
It  raised  an  embankment  across  the  Uock, 
taking  the  earUi  from  along  each  side,  thus 
making  on  each  side  what  Is  called  a  "bor^ 
row  pit"  The  two  i^ts  were  connected  by 
a  culvert  through  the  embankmoat  On  the 
north  side  the  surfoce  of  the  ground  slopes 
for  a  considerable  distance  towards  this  part 
of  the  embankment  tram  the  north  and  north- 
east and  northwest,  so  that  the  surface  wa- 
ters from  rains  and  melting  snows  flow  to- 
wards Omt  part  of  the  «nbankment.  and  be- 
fore it  was  there  flowed  orer  the  lands  to 
the  south  and  east  ^nie  elteot  of  the  em- 
bankment was  to  stop  the  flow  of  snrfhoe 
water  In  a  diffosed  manner  over  ttie  sur&ce 
of  the  ground  to  the  south;  to  gather  it  Intn 
the  north  borrow  pit  from  which  It  flowed 
throng  the  culvert  to  that  on  the  south  side. 

Is  to  be  assnraed,  for  tiie 


RUOLAltD  T.  TOLLBFSENet  aL 
(Snimme  Court  of  Minnesota.   Hay  U,  1808.) 
Acnoir  os  Notb — Boka  Fids  Fuucbassbs— Bn- 

DBXCS— IKSTRUCTIONS. 

A  charge  held  erroneous  because  it  might 
mislead  the  jury  to  suppose  they  could,  from  the 
eridfloce,  find  a  cert^n  fact,  there  l>el&g  no  evl* 
deace  of  such  fsct. 
(Srllabas  by  the  Court) 

A.ppeal  from  district  court  Otter  Tail  coun- 
ty; Seorle,  Judge. 

Action  on  a  note  by  Stephen  O.  Bu^nd, 
admiidstnitor  of  the  estate  of  Anna  Brooks, 
deceased,  against  Laurlts  Ttdlefsen  and 
othoa^  Def^dnnts  bad  Judgmmt  and  plain- 
dft  appeals.  Beversed. 

Chas.  C.  Houpt,  for  appellant  Jenkins 
A  Treat  for  respondents. 

GILFILLAN,  O.  J.  Upon  the  qnestion 
whether,  when  she  purchased  the  note  in 
stilt  the  plaintiff  had  notice  of  its  usurious 
rharacter.  the  evidence,  though  scant  was 
probably  enough  to  justi^  leaving  it  to  the 
Jury.  Bat  there  was  no  evidence  whatever 


the  purchase,  and  therefore  the  charge  that 
tf  the  Jury  believed  that  he  was  her  agent 
to  make,  and  as  such  made,  the  purchase, 
his  knowledge  as  to  the  ctiaracter  of  the  note 
would  be  notice  of  it  to  her,  and  she  could 
not  recover,  was  erroneous,  because  It 
might  mislead  the  jury  into  supposing  th^ 
could,  from  the  evidence,  find  such  agency. 
Older  rareniod. 

VANDBBBUR6H,  J.,  absent. 


BKOWN  T.  WmONA  ft  8.  W.  BT.  CO. 
(ISiiprane  Court  of  MlnneM>U.   Msj  11. 1803.) 

DrvasTis*  Survacb  Water  —  Liabilitt  roa 
OVBRPLOWIXO  ADJoraiKO  Lamup. 
like  rule  stated  in  O'Brien  v.  City  of  St 
Pant  25  Minn,  331,  that  "an  owner  may  Im* 
provo  Us  IsDd  for  the  pDrpoae  fOr  which  sadi 
wad  Is  ordinsrlly  owd,  and  may  do  what  is 
neeeasary  for  that  purpose.  He  may  build  op- 
ea  It  or  raise,  or  lower  its  surface,  even  thou^ 
tlM  effect  may  be  to  prevent  surface  water 
which  before  flowed  upon  it  from  comiDg  upon 
it.  or  to  draw  from  adjoinlDf;  laad  surface  water 
which  would  otherwise  remain  there,  or  to  shed 
surface  water  over  land  on  wlilch  it  wonld  not 
otherwise  go."~-fotlowed.  and  htid  that  it  makes 
DO  difference  under  the  rule  that  the  water  died 
oTcr  other  land  panMod  tu  it  in  a  Tft^tp™,  fat- 
stead  of  Id  a  diffused  manoer. 

CB^labns  by  the  Court.) 

Appeal  tnm  dlstilot  ooort;  Wlaona  conni^; 
Start.  Judgeu 

Actkm  by  Daniel  Brown  against  the  Wl- 
aona ft  Southwestern  Ballway  Company  to 
recorer  damages  for  overflowing  philniurs 
land  bif  divwting  the  surface  water  in  the 
cwttnedon  ct  defendant's  toad.  PlalntiCF 
bad  Judsment;  and  defodant  appeals.  Be- 
rn 


same  Uook.  It 
purpose  of  Vba  point  Involved,  that  tbo  pres- 
ence of  the  embankment  culvert,  and  bop> 
row  pits  was  the  oanse  of  the  vrater  flow^ 
ing  in  a  stream  on  plaintUfs  land,  and  tiiat 
no  suoh  qnantlty  ot  surface  water  frould 
have  readied  his  land  but  for  thebr  exlst- 
enoe.  No  qnestion  Is  made  oC  Ihe  defendant's 
right  to  make  the  mbankmoit  culvert  and 
borrow  pita,  nor  Is  It  claimed  that  they  were 
not  neoessaiy  to  ttie  eonstractlon  of  the  rafl- 
nad  In  the  usual  way  of  constructing  rail- 
roads over  similar  ground,  nor  is  any  negli- 
gence in  the  manner  of  d^ng  the  vroric  seri- 
ously claimed.  The  case  was,  in  effect  left 
to  the  jury,  npm  flie  propofdtlon  (upon  which 
respondent's  oounsd  squarely  present  Ihelr 
case  here)  tiiat  If  the  embankment  culvert 
and  borrow  pita,  thom^  carefully  made,  and 
necessary  to  the  cimstmctlon  and  opecatlon 
of  the  road,  caused  the  surfitce  waters  to 
aoonmulate  and  flow  In  a  stresm,  as  they 
vrould  not  have  done  had  not  the  natural 
surface  of  the  ground  been  disturbed,  upon 
platntUTs  land,  doing  damage,  ttie  defendant 
Is  Uable. 

The  qoestlMt  of  tbo  rights  of  landownen 
In  respect  to  snrfooe  watws  has.  In  one  form 
or  another,  been  maiiy  times  before  ttils 
court  From  the  memorandum  of  the  learned 
Judge  who  tried  ttw  eanse^  It  Is  apparent 
that  be  misapprehended  to  some  extent  the 
decisions  of  this  court  on  the  snliject  We  are 
not  surprised  that  he  did  so,  for  In  some  of 
the  opinions  are  expressions  which,  discon- 
nected ftom  the  fticts  of  the  cases  Ui  wbkfli 
Uiey  were  written,  would  point  to  the  o(mclii> 
Bkm  at  which  he  arrived,  "nils  makes  U 
proper  to  analyse  most  of  those  decUona, 
The  dvll-law  doctrine  of  ssrvUndes  innapeet 
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to  surface  waters  has  nerer  been  admitted  tn 
this  state.  Nor  has  tbs  oonunan-lav  rnle 
been  admitted.  In  fhe  rigorons  form  In  i^iicib 
It  has  been  expressed  t>y  some  text  writers 
and  deoMona.  Surface  water  has  been  styled 
a  common  enemy,  ivliioh  every  landowner 
may  get  rid  of  as  best  he  can,  and  every 
owner  must  guard  against  as  best  he  may. 
We  have  held  ttiat  each  owner's  absolute 
liberty  in  respect  to  such  waters  must  be 
modified  by  the  maxim  that  each  must  so 
enjoy  his  own  as  not  unnecessarily  to  Injure 
another's.  In  O'Brien  v.  Oty  ot  St  Paul,  25 
Minn.  831,  an  attempt  was  made  to  state  the 
rule  on  the  subject  thus:  **An  ownw  may 
improve  his  land  for  the  purpose  fDr  which 
such  land  la  ordinarily  used,  and  may  do 
what  is  necessary  for  that  purpose.  He  may 
bn&d  up(m  it,  or  raise  or  lower  Its  aurfaoe, 
even  thon^  the  effect  may  be  to  prevent 
surface  water  whldi  before  flowed  upon  it 
from  coming  upon  It,  or  to  draw  frun  ad- 
Joinlng  land  snifoce  water  which  would  oth- 
erwise remain  there,  or  to  died  snr&oe  water 
over  land  tm  which  It  would  not  otherwise 
go."  Any  more  restricted  rule  than  this 
would  be  likely  to  seriously  interfere  with 
the  proper  improrement  and  enjoyment  of 
lands.  Every  landowner  must  hold  his  own 
land  subject,  so  far  as  snrfaoe  waters  are  oon- 
cemed,  to  whatever  effect  on  bis  land  the 
proper  Improvement  and  enjoyment  of  their 
land  by  his  nei^bois  may  have.  In  that 
case  ttie  court  dedtaied  to  decide  whether  In 
any  case  an  owner  can  lawfully  Improve  his 
own  land  in  such  a  way  as  to  cause  the  snr- 
faoe water  to  flow  off  In  streams  on  the  land 
of  another,  but  It  did  decide  that  he  may 
not  do  80  unless  It  be  necessary  to  the  prop« 
Improvement  and  enjoyment  of  his  own  land, 
and,  because  the  defendant  bad  done  so  with- 
out such  necesdty.  It  hdd  the  plaintiff  en- 
titled  to  recover.  Jordan  v.  Hallway  Go.,  42 
MtaUL  172, 43  N.  W.  Bep.  849,  Is  the  only  case 
in  which  Oe  facts  presoited,  so  that  It  had 
to  be  decided,  the  quesdon  which  tb»  court 
dedlned  to  decUle  in  the  O'Brien  Case.  It 
was  a  case  wher^  as  an  incident  or  necessary 
oonsequenoe  of  properly  ccnstruetlng  the  de- 
fendant's railroad,  the  surface  waters  were 
collected  in  a  ^tch,  and  flowed  In  streams. 
In  increased  and  Injurious  quantities,  on  plain- 
tiff's land.  The  court  held  It  came  within  the 
role  stated  In  the  O'Brien  Case,  and  that 
plaintiff  oonld  not  recover.  In  Hogoison  v. 
RaUway  31  Mhm.  224,  17  N.  W.  Bep. 
374,  the  only  attempt  by  defendant  to  im- 
prove its  own  land  was  by  collecttng  tba  snr* 
foce  waters  naturally  resting  on  it,  and, 
means  of  ditches,  conducting  Ihem  to,  and 
depositing  them  on,  the  land  of  the  plaintiff. 
It  was  hdd  plaintiff  could  recover.  The  court 
referred  to  the  rule  in  the  O'Brien  Case,  but 
hdd  that  one  may  not  Improve  his  ovrn  land 
by  mwely  tranaferrlng  to  the  land  of  an- 
other s  burden  which  nature  has  Imposed 
on  his  own.  In  refer«ice  to  that  dedslon 
the  oouftr  in  the  Jordan  Case,  said:  "It  Is 


only  where  such  eftdfUng  ot  the  burden  fol- 
lows as  an  Incident  to  using  or  Improving  his-- 
land,  as  such  land  Is  ordinarily  used  or  Im- 
proved, that  It  can  be  Justifled."  TownsUp 
of  Blakely  v.  Devine.  80  Minn.  S8,  29  N. 
Beip.  342,  was  a  case  where  the  town  author- 
ities, fbr  the  purpose  o£  relieving  a  highway 
from  surface  waters  ooUecting  on  it,  made 
ditches  to  conduct  audi  waters  to  and  dis- 
charge them  on  the  land  of  the  def^dant, 
and  he  had  constructed  an  embankment  to 
prevent  the  waters  flowing  on  his  land.  Tbe- 
octton  was  to  restrain  him  from  so  prevent- 
ing ihem.  No  question  of  UablUty  of  the 
town  was  In  the  ease.  The  court  stated  the 
question  as  follows:  'The  material  qnestton^ 
would  seem  to  be  the  right  of  tiie  defiendant 
to  ^tect  his  land  from  the  ov«-flow  «f  ths- 
surface  water  collected  In  the  hl^way,  chief- 
ly as  the  result  of  heavy  raim."  ^e  town 
authorifles  were  really  endeavoring,  tn  the  ac- 
tion, to  impose  a  servitude  on  the  defend- 
ant's i*"*'^,  and  TW|iiiit«it^  It  as  dumping  ground* 
for  waters  collecting  on  the  highway,  and 
the  coiut  held  it  oouU  not  do  this.  In  Fye- 
V.  Mankato^  36  Minn.  373,  31  N.  W.  Bep. 
868,  the  defendant,  in  Improving  a  street,  had 
constructed  a  gutter  to  collect  and  convey 
to  the  river  snrfiiee  water  whldi  Iiad  previ- 
ously, fallowing  a  natural  depressltm  In  the 
ground,  flowed  across  the  street,  which  gut- 
ter was  "negligently  and  wrongfully  con- 
structed, wholly  insnflklent  In  capacity  to- 
contain  and  carry  off  the  water,  and  aa  a 
oonsequoice  It  overflowed,  and  was  cast  lu 
large  and  Injurious  quan titles  npcm,  the  land 
at  ^alntlff."  The  netfigent  and  wrongful 
constructing  of  the  gutter  could  not  be  deemed 
doing  what  was  necessary  to  the  proper  im- 
provement of  the  street  The  opinion  states 
five  propositions  as  to  the  liability  of  a  munic- 
ipal corporation  in  respect  to  surfaoe  waters. 
In  grading  Ite  streets.  The  fifth  is  as  fol- 
lows; "But  a  city  win  be  Uable  If  It  collects 
and  gathers  snrfaoe  water  by  arttfldal  means, 
such  as  sewers  and  drains,  and  caste  it  up- 
on flie  premises  of  another  in  Increased  and 
injurious  quantittes.  Such  an  act  amounts 
to  a  posAUve  trespaas."  As  ^pUed  to  aoA 
explained  by  the  facts  of  the  case  then  in 
hand,  the  proposition  was  oorred^  tttongh  as 
a  general  nfle  applicable  to  a  landowner  In 
improving  his  land  for  Hie  purposes  for  whidi 
such  land  is  ordinarily  used.  It  may  be  criti- 
cised as  not  suffldently  guarded  and  quali- 
fied. TbB  proper  qnallflcatiui  of  it  la  ^vea 
at  the  eoA  of  the  opinion.  In  stetii^  the  rea- 
son for  the  def aidant's  llaUUty.  thus:  "Hav- 
ing Intercepted  the  natural  flow  of  this  wa- 
ter, undertalran  to  gather  vp  and  omduct  it 
in  another  direction  by  an  arOfldal  chann^ 
it  was  Incnmboit  on  flie  city  to  use  reasona- 
ble oare  to  do  this  in  audi  a  way  as  not  ta 
cause  a  positive  trespass  upon  the  lands  of 
others.  To  fall  to  do  this  Is  ne^igence.  Such 
was  the  fact  in  this  case,  and  this  brings  It 
within  tile  oases  lost  tdted."  As  thus  quali- 
fied the  proposition  Is  within  the  rule  In  ib» 
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<rBi1en  Oase,  for  tbat  nle  does  not  admit 
«f  a  landowner  canains  damage  to  the  land 
■of  ottuxB  by  the  negUsent  manner  In  which 
ba  Improves  his  own  land.  Bo  we  v.  Rail- 
way Co.,  41  Minn.  384.  4S  N.  W.  Bep.  76, 
was  a  eaae  of  obstmcttng  and  setting  surface 
waters  back  upon  plalnttfTs  land.  The  only 
point  decided  wns  that  a  landowner,  In  Im- 
prorlng  his  own  land,  is  not  obliged  to  pro- 
Tide  for  the  passage  of  soch  waters  as 
Tloasly  flowed  from  otbei>  land  upon  and 
•ofer  bla  own.  Tlioagh  th«e  were  no  facts 
In  the  caae  eaUlng  for  it,  the  opinion  saya, 
•peaking  of  an  owner's  rii^ts  with  respect 
1o  eorface  water,  "he  la  not  permitted  to  coir 
lect  in  a  stream  or  twdy.  and  turn  it  npon 
the  lands  of  others,  to  thdr  injury,"  dting 
tiw  Hogmaon  and  Township  of  Blakely  Oa- 
«ea.  FoUmann  Otty  at  Bfankato,  45  Minn. 
467,  48  N.  W.  Bepi  192,  was,  like  that  of  Fye 
T.  Mankato,  a  case  of  negligence.  The  opln- 
lOD  In  one  place  says:  "If  ^e  result  of  Im- 
proTemeuts  actnaDy  made  Is  to  ctdleot  such 
water  tat  a  stream,  and  tarn  It  thereon,  [on 
tbe  land  of  another,]  to  ttw  dami^  of  the 
owner,  an  action  will  Ue."  llilB  expresses 
more  neaily  than  language  found  In  any  other 
■opinion  of  this  court  the  proposition  decided 
by  the  court  bdow  In  ttiis  case.  Bnt  It  was 
not  necessary  to  the  decision  ct  the  ease, 
fbr  later  in  the  oplnfam  the  court,  after  re- 
ferring to  certain  acts  of  ne^Ugence  on  the 
part  of  defendant,  says:  "And  in  respect  to 
the  parttonlar  Injury  complained  of  the  evi- 
dmee  Is  sufficient  to  show  that  It  was  due 
to  an  inTBSion  of  surface  water,  traceable  to 
flie  acts  and  negligence  above  spedfled."  The 
•optaiton  in  Beach  v.  Oaylord,  43  Minn.  476, 
45  N.  W.  Rep.  1095,  contains  a  similar  un- 
guarded statement,  thou^  that  was  a  ease 
irtiere  the  injury  did  not  follow  as  a  neces- 
sary incident  to  the  owner's  proper  improve- 
ment of  his  land.  Hie  actlMi  was  for  dam- 
age to  plalntUTs  pronlses  by  defendant  gath- 
ering the  rain  water  falling  upon  the  roof 
of  bla  house  Into  a  gutter,  In  which  It  flowed 
to  a  pipe  which  dlsdiarged  l^-of  coarse,  in 
a  stream— upmi  the  ground  so  near  plalntUTs 
Une  that  it  flowed  In  an  Inereaaed  quantity 
at  that  point  upon  her  lot,  doing  damage.  It 
was  foond  aa  a  f&ct  by  the  court  below  that 
there  was  no  apparoit  necessity  for  so  do- 
ing. In  the  proper  Improvement  and  eujoy- 
moit  of  defendant's  own  land,  so  that  tbe 
case  was  really  Uke  that  upon  which  the  court 
held  the  defendant  liable  In  the  O'Brien  Case. 

Prom  this  review  of  the  cases,  it  Is  appar- 
^t  that  the  Jordan  Case  Is  the  only  one  be- 
fbre  this  coiut  In  whlidi  was  distinctly  pre- 
sented  for  decislMi  the  point  inv<dved  in  the 
proportion  upon  which  the  trial  court  left 
this  caae  to  the  jury.  For  the  sake  of  pre- 
daton,  we  will  restate  the  qnratlon:  When 
an  owner  Improves  his  land  for  the  purpose 
for  which  such  land  Is  ordinarily  used,-  do- 
ing only  what  la  necessary  for  tbat  purpose, 
and  being  guilty  of  no  negllgenee  In  the  man- 
ner of  doing  it,  is  he  llaUe  because,  aa  an 


Incident  of  so  improving,  suitaoe  watem  ac- 
cumulate and  flow  in  a  stream  upon  lands 
of  others?  A  doubt  np<m  this  wu  suggest- 
ed in  the  O'Brieai  Gaas;  But  on  more  ma- 
tare  consideration  we  are  of  (pinion  that 
the  owner  so  Improving  Is  not  Uable.  The 
rule  stated  In  that  case  has  frequently  been 
quoted  in  other  oases  In  this  court,  and  its 
correctness  has  never  been  questioned;  and, 
bnt  for  tbe  doubt  suggested  in  that  oasa, 
we  do  not  think  It  would  have  been  que» 
tioned  that  a  case  Uke  this  comes  within  It 
One's  land  may  be  Inddentally,  evm  serious- 
ly, Injured  In  value  and  usefulness  by  the 
proper  bnprovement  of  adjacent  land,  with- 
drawing from  it  surface  waters,  the  pres- 
ence of  which  may  Improve  Its  fertility  and 
value,  or  Aeddlng  upcm  it  surface  waters 
which  would  not  otherwise  go  there,  and 
drowning  It,  or  otherwise  impairing  Its  value, 
or  causing  such  waters  to  remain  upon  It, 
althou£}i  their  presenoe  may  render  It  com- 
paratively valueless,  and  no  action  will  lie. 
When  the  injury  is  incidental  to  tbe  proper 
improvement  of  adjacent  land,  it  is  Impossi- 
ble to  see  ttiat  tiie  manner  in  which  such  im- 
provement operates  to  cause  the  Injury — 
whether  by  drawing  off  the  waters,  or  set- 
ting th^  back  so  that  they  cannot  flow  off. 
or  causing  tiiem  to  run  dtber  in  a  diffused 
manner  or  In  streams— can  make  any  differ- 
ence with  the  liability.  If  a  man's  land  be 
Injured  to  the  extent  of  $500  surface  wa- 
ter coming  upon  it.  It  would  seem  Illogical 
and  unreasonable  that  he  may  recover  If  It 
come  in  streams,  but  cannot  recover  if  It 
come  In  a  diffused  manner.  The  test  of  lia- 
bility must  be.  Is  the  Injury  Inddental  to 
another  inan  doing  on  his  own  land  what  he 
has  a  right  to  do,  L  e.  improve  it  for  the  pnr- 
poae  for  which  such  land  is  ordinarily  used, 
doing  what  is  necessary  for  tbat  purpose? 
It  must,  however,  be  understood  that  one 
cannot  Improve  his  own  laud  by  merely  trans- 
ferring wuten  vhkh  would  natoratty  rest  up- 
on It  to  the  land  of  another.  Order  reversed. 

VANDBRBUBGH,  to6k  no  part  Is  this 
dedsitnL 


OLSON  V.  8HABPLIC8S  et  sL 

(Supreme  Oonrt  of  MInasaota.  April  27. 1B9B.) 

Stamtb  or  FaAiros  -fiDTvioiavoT  ov  Msmoban- 
DUM-^iLUi  or  Goods  —  Faildbb  to  Dbuvbr— 
Daiiaobs. 

1.  Edd,  that  certain  writings,  when  taken 
together,  constituted  a  sufficient  memorandum 
of  a  contract  for  the  sale  of  goods  under  the 
statute  of  frauds. 

2.  Also,  that  the  admlsBlon  of  certain  evi- 
dence was  not,  under  the  particular  facta  of 
the  case,  in  conflict  with  the  role  that,  on  the 
Baler's  failure  to  deliver  the  goods,  the  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  the  price  at  the  time  when, 
and  the  place  where,  die  goods  almuld  have 
been  delivered. 

(Syllabus  by  the  Ooart) 
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Appeal  from  district  court,  Hennepin 
comity;  Canty,  Judge. 

Action  by  S.  E.  Olson,  ^(Ans  biudness  as 
S.  B.  Olsw  &  Co..  against  Hairy  W.  Sharp- 
less  and  anotlier,  partners  as  Sharplesa 
Bros.,  to  recover  damages  for  the  breach  <rf 
an  alleged  contract  of  sale  of  certain  dry 
goods.  The  facts  appearing  on  the  trial 
showed  that  plaintiff,  a  retail  mendiant  in 
Alinneapolla,  upon  solicitation,  gave  to  one 
L.  P.  Itockwell,  the  traveling  aalcsman  of 
defendants,  wholesale  dealers  in  Philadd< 
phia,  the  following  order,  (defendants*  Ex- 
hibit 2:) 

Mo.  Not.  Ifl;  189a 

^^harpless  Bros. 
To  S.  E.  Olson  &  Co. 
Town  of  Minneapolia,  Minn." 
OrdOT  No. 
Ship,  by  Ft. 

Terms:  Date  shipment,  Jan.  16th,  Feby.  1. 
Data  Un,  Apr.  10th.    Salesman,  Rockwell. 

Net  Rm. 

120  pes.  2,911  cashnnnb  46. 

Then  foUowB  itemized  description  of  the 
120  pieces,  Inctudlng  those  referred  to  In 
correspondence  as  "high-color"  pieces.  This 
order  was  forwarded  by  Rockwell  to  de> 
fendanta  with  the  following,  (Bxliiblt  8:) 
"Smiwater.  Mfnik,  Not.  19^  "00.  Hessra 
Sharpless  Bros.,  J.  O.  0.— OenUemen:  •  *  • 
S.  BL  Olson  would  like  to  hare  yon  wire  tbe 
acceptance  of  the  Inclosed  order  as  it 
stands,  or  write  them  In  regard  to  the  bJ^ 
colota.  *  *  *  Toon,  tmly,  L.  F.  &o6fc- 
well,'*— npcm  recdpt  of  whldi  defendants 
sent  the  fcdlowlng  telegram,  (Exhibit  4:) 
"S.  B.  Olson  ft  Co.,  Mimieapidis,  Minn.: 
Forty  ceum  net  best  can  acc^t  for  nine- 
teen pieces  hl^  coIoes  cas8lmeres;*rei^.  If 
want  Sharpless  Bros."  This  telegram  was 
rec^Tsd  by  plaintiff  November  27,  1890, 
and  on  tbe  same  day  plaintiff  mailed  to  de- 
fendants a  letter,  whldi  was  lost,  but  the 
anbstanoe  of  which  was  proTed  to  have  been 
as  fouows:  "Yoor  telegram  at  November 
2701  recelTed.  We  aco^t  yonr  terms,— 101 
ideces.  40  cents  regiOar;  10  ideces,  40  cents 
net"  Two  days  later,  defoidants  wrote 
platntlfl  as  followa,  (Exhibit  S:)  "Nov.  29, 
189a  Messrs.  &  E.  Olson  &  Co.— OenUe- 
men: On  the  27th  Inst  we  wired  you  r»- 
earding  the  order  that  Mr.  Rockwell  had 
taken  from  you  on  colored  caslimerea  Best 
price  that  we  can  accept  Is  40  cents  regular 
for  ordmary  colors,  and  40  cents  net  for 
high  ctdors.  We  have  as  yet  heard  nothing 
from  yon.  Please  wire,  on  receipt  of  dds, 
yoor  dedslmi.  If  we  do  not  hear  from  yon 
by  telegram  on  Wednesday,  December  30, 
we  shall  covstder  the  ordo-  canwled.  *  *  * 
Yours,  rcspt.,  Sharpless  Bros.  Pw  Orofl.** 
Defendants  never  received  an  answer  to 
this  letter,  but  admitted  recdvlng  plaintiff's 
lettw  of  acceptance  of  tbe  27tb  Norember. 
Defendants  refusing  to  perform  the  alleged 
etmtract  contained  In  their  correspondeace, 
plaintiff  was  oou.pelled  to.  and  did,  pur- 
chase  the  same  goods  from  other  dealers. 


To  recover  the  differ»ce  between  the 
market  value  and  tbe  contract  price  of  the 
goods,  plaintiff  brought  this  action.  The 
action  was  tried  by  the  court  without  a 
Jury,  a  jury  being  waived,  and  Judgmoit 
was  ordered  for  plaintiff.  Defendants  ap- 
peal from  the  Judgment  Affirmed. 

Keith,  Evans,  Thompson  &  Falrchlld,  for 
appdlants.  J.  F.  McOee,  for  respondoit 

MTTOHBIjL,  J.  DefCokUmt^  anlgnmenls 
of  error  are  aU  directed  to  two  general  pro- 
positions: First,  that  no  oontract  w  agree- 
ment was  ever  arrived  at  between  the 
parties;  and,  second,  that  the  trial  court 
adopted  an  erroneons  measmre  of  damages. 
In  support  of  tbe  first  proportion  it  Is  nrged 
(1)  that  the  defpfidants  nera  accepted 
plaintUTs  order  foe  the  goods,  and  hence 
that  no  contract  was  agreed  to,  even  orally, 
and,  (2)  even  If  there  was,  there  was  no 
writtcai  memonndnm  of  it  soffldait  to 
satiafy  the  statute  of  frauds.  The  memo- 
randum need  not  be  a  stogie  paper.  Several 
papers  may  be  taken  together  to  make  up 
the  niemorandnm,  providing  they  refer  to 
one  another,  or  ore  so  connected  together, 
by  retenaice  or  hf  internal  evidence,  that 
parol  testimony  is  not  necessary  to  establish 
their  connection  with  the  contract  The 
order,  with  the  letter  of  defendants*  agent 
accompanyli^  tbe  some,  and  defoidants* 
telegram  and  letter  to  plaintiff,  together 
with  plaintiff's  letter  of  aco^tance,  wbld> 
had  been  lost,  but  of  whose  contents  second 
ary  evidence  was  introduced,  fully  Jnstifled 
a  finding  that  the  minds  of  tbe  parties  had 
met  and  agreed  on  the  terms  of  Oie  con- 
tract and  also  satisfied  the  requirement  of 
the  statute  of  trands.  With  the  meaning  <tf 
the  tedudcal  trade  terms  "net"  and  "reg- 
ular" explained,  the  writings,  when  taken 
together,  contained  all  the  essential  elements 
of  the  contract— the  names  of  the  buyer 
and  seller,  the  description  of  the  propertyr 
Uie  price,  the  date  of  ddlveiy  w  Aipmrat 
etc  The  soggestkm  that  ttie  telegram  and 
lettw  of  d^endanta  to  plaintiff  were  in- 
tended merely  to  adjust  the  price,  and  left 
them  still  free  to  reject  the  order  on  any 
other  ground,  seems  to  us  more  ingenious 
than  ingenuous.  Undoubtedly,  when  the 
order  was  forwarded  to  defendants,  they 
were  at  liberty  to  accept  or  i«doct  it  as 
they  saw  fit  w  to  demand  from  plaintiff  a 
property  atatement  before  deciding  whether 
to  accept  or  reject  it  But  fliat  right  was 
ended  when  the  offer  was  accepted.  They 
could  not  tlunieafter  attadt  any  new  ctmdl- 
tion  to  the  performance  of  their  otmtract 
The  fair  import  of  their  oommunlcatlona  to 
plaintiff  <and  what  as  we  think,  any  busi- 
ness man  would  have  understood  from  them) 
was-  an  offer  to  sell  the  goods  according  to 
tbe  terms  of  the  order,  subject  only  to  a 
modification  of  the  price  of  the  19  ]^ecea 
specified;  and  when  piainHir  replied,  ae- 
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cepttne  tlie  offor,  the  contract  was  closed. 
There  U  nothing  In  the  point  thnt  plaintiff 
lUd  zK>t  seasonably  notify  d^eudants  of  his 
acceptance  of  the  offer.  The  testimony  la 
that  he  mailed  his  aooeptance  on  the  same 
day  he  received  the  telegram.  (November 
27tli.)  Trtitch  in  due  course  ot  mail  prraum- 
ably  reached  defendimts  on  or  before  De- 
cember 1st 

2.  The  place  of  deliTeir  being  Phlladel- 
ptiia.  where  the  sellerB  did  business,  the 
detendants'  counsd  correctly  state  the  meas- 
ure of  damages  as  bet:^  the  difference  be- 
tween the  contract  price  and  the  market 
price  in  that  city  at  the  time  when  the  goods 
flfaonld  have  been  delivered,  (wht(^  was 
January  IQth;)  and  they  assign  as  error  the 
admission  of  evidence  as  to  the  price  of  the 
same  goods  in  the  dty  of  New  York,  where 
plaintiff  booght  them,  between  January  Ifith 
and  20th.  It  appears  in  evidence  that  all 
goods  of  thlfl  brand  are  manxxfactured  by 
one  mUl;  that  they  "have  a  fixed  [by  which 
we  undervtsnd  ts  meant  uniform]  price  in 
the  trade:"  that  a  single  agent  of  the 
manufacturers,  whose  office  Is  in  New  Torb, 
baa  control  of  the  entire  output  of  the  mill, 
and  fixes  the  price  of  the  goods  for  tho 
trade;  that  plaintiff  applied  to  tlils  agent, 
and  obtained  his  prices  and  terms,  and  then 
went  to  H.  II,  Clnflln  &  Go.,  and,  finding 
their  terms  a  little  more  favorable  as  to 
time  of  payment,  purchased  of  them  at 
prices  as  favorable  as  he  could  obtain  any* 
wbM«L  It  also  appears  that  the  prices 
which  lie  paid  were  loss  than  ?i  per  cent,  in 
excess  of  those  at  which  d^endnnts  had 
amtrncted  for  vdth  him.  It  also  appears 
that  defendants  wrote  to  plaintiff  In  Novem- 
ber that  the  price  In  Philadelphia  had  been 
already  advanced  one  cent  a  yard,  and 
agnln.  In  December,  that  they  had  written 
to  all  Jobbers  that  on  January  1st  the  goods 
would  be  advanced  5  per  cent  It  seems  to 
as  that  the  effect  and  fair  Import  of  this 
evidence  was  to  3how  that  plaintiff  bad 
duplicated  the  order  in  New  York  on  at 
least  as  favorable  terms  as  could  have  been 
obtained  In  Philadelphia;  and.  If  so,  certain* 
ly  defendants  have  no  ground  of  complaint 

Judgment  affirmed. 

VANDBRBUROH,  J.,  absent,  took  no 
part 


LEB  V.  GLABE. 

(Bivrenw  Gout  of  Mlnnssota.  May  19,  1896.) 

SsBviaB  ov  Buimom  —  ImxmsnuKT  bt  Attoi^ 
KBva 

The  original  tammons  in  an  action  was 
duly  subscribed  by  plaiotiff's  attorneys,  and 
their  place  of  business  was  stated  with  nnnec- 
easary  parUcuIarity.  It  was  also  indorsed  Dp- 
oo  the  back  In  the  same  way.  Atta<died  to  the 
■nmtnons  was  the  oomplaltit  duly  signed  by 
plaintiff's  attorney.  Copies  of  the  Rummoni 
sod  of  *he  complaint  were  served  together  upon 
dafandaot,  aecurate  and  oom^etA  in  evoy  re- 


spect, except  tiiat  the  firm  name  of  the  plain- 
tiff's attorneys  was  omitted  when  transcribing 

the  aiibRcrlption  to  the  summons.  a  mere 

irretnilnritr,  and  that,  if  defendant  desired 
to  take  advantage  of  it,  he  should  have  done 
HO  by  a  motion  to  set  asida  the  servicsw 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
coimty;  Canty,  Judge. 

Assumpsit  by  Mary  B.  Lee  against  Matt 
Clark.  Plaintiff  bad  Judgm^t  by  default^ 
and,  from  an  order  denying  a  motion  to  va- 
cate the  Bam^  def^idant  amraalB.  Af- 
firmed. 

Ewlng  &  Ewlng,  for  appellant  Pomey, 
Jamison  &  Bajnm,  for  req^ondent 

COLLINS,  3.  The  summons  In  this  ac- 
tion, which  was  brought  for  the  recovery  of 
money,  was  In  stilct  compliance  with  the 
requirements  of  Qen.  St  1878.  a  66,  H  &3t 
64.  being  subscribed  thus:  "Penney  ft  Rog- 
ers. Attorneys  for  Plalntlfl,  No.  43  Washing- 
ton Av^tie  South,  Rooms  7.  8.  and  8, 
Minneapolis,  Minn."  The  same  words  and 
figures  appeared  as  an  Indorsement  upou 
the  back  of  the  summons.  The  original 
compLilut.  properly  subscribed  by  plaln- 
tifTs  attorneys,  was  attached  to  the  sum- 
metis.  From  the  affidavit  of  service  It  ap- 
pears that  a  private  person  made  the  same 
July  26,  1890,  by  handing  to  and  leaving 
with  the  defendant's  wife,  at  the  bouse  of 
his  usual  abode,  (said  wife  being  then  a  resi- 
dent of  the  house,  and  a  person  of  suitable 
age  and  discretion,)  true  and  correct  copies 
of  the  summons  and  complaint  Novem- 
ber 28,  1800,  Judgment  was  entered  agalust 
defendant  for  want  of  answer  upon  filing 
the  original  summons  and  complaint,  with 
due  proof  of  service,  made  on  defendant  as 
before  stated,  and  an  affidavit  of  no  an- 
swer. In  July,  1892,  defendant  moved  to 
set  aside  and  vacate  the  Judgment,  on  the 
ground  of  an  Irregularity  or  defect  In  the 
mode  of  service  of  the  summons,  which  he 
claimed  went  to  the  Jurisdiction  of  the 
court  to  enter  the  same;  and  on  the  hear- 
ing it  was  oincluBlvdy  shown  tliat  the  firm 
name  of  pUlntUTs  attorneys.  "Penney  & 
Rogers,"  as  this  firm  name  appeared.  In 
connection  with  the  firm's  place  of  btisinesB 
aa  before  Indicated,  In  tiie  subscription  to 
the  original  summons,  had  been  omitted 
from  the  copy  left  wllb  Mrs.  Clark.  Jn 
every  other  respect— the  streett  the  mut* 
ber  thereof,  the  numbers  of  the  rooms, 
and  the  dty  In  which  the  attorneys  had 
their  office,  Including  the  fall  indorsement 
on  the  back— the  copy  served  was  accurate 
and  complete^  Tba  defendant's  oounad. 
ut^  this  d^ect  and  omission  as  fatal  to 
the  service,  and  as  rendering  the  Judgment 
absidut^  ycM. 

The  original  summons  and  attadied  com- 
plaint were  regular  In  every  way.  and  th* 
affidavit  of  the  pmcm  serving  ttie  same 
showed  due  service  of  both  ttw  tfe> 
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foDilnnt  The  court,  prima  facte,  had  ae- 
<ialred  juristltctloii  of  defendant's  person, 
-and  upon  the  filing  of  these  papers  and 
proofs,  with  an  affidavit  of  no  answer,  was 
fuUy  authorized  to  enter  the  Judgment 
From  the  copies  of  the  summons  and  com- 
plaint actually  served  it  clearly  appeared 
who  plalntiCTs  attorneys  were,  as  well  aa 
the  location  of  their  office,  the  latter  with 
unnecessary  particularity.  The  defect  In 
the  copy  of  the  summons  was  not  substan- 
tial, nor  of  a  character  calculated  to  mis- 
lead, nor  is  there  any  Intimation  that  de- 
fendant was  misled  thereby.  The  omission 
■to  transcribe  the  names  of  plalntlfTa  attor- 
neys when  copying  the  summons  for  serv- 
ice was  of  no  more  consequence  than  was 
the  error  in  the  original  summons  and  copy, 
na  served,  which  was  the  subject  of  coo- 
peration in  Mlllette  Mehmke,  26  Minn. 
■306,  3  N.  W.  Rep.  700.  At  most  the  omls- 
idon  was  but  a  mere  Irregularity,  and,  if 
defendant  desired  to  take  advantage  of  the 
same,  he  should  have  done  so  by  a  motion 
to  set  aidde  the  service.  See  Creveling  v. 
Moore.  39  Mich.  563;  Low  v.  Mills,  61 
Mich.  35,  27  N.  W.  Rep.  877;  Mabbett  v. 
Vlck,  03  Wis.  158,  10  N.  W.  Rep.  84.  When 
there  has  been  a  departure  from  the  require- 
ments of  the  statute  In  regard  to  the  serv- 
ice of  a  summons  in  any  substantial  matter 
affecting  the  rights  of  a  defendant,  jurls- 
•dlctlon  of  his  person  will  not  be  acquired, 
and  a  Judgment  entered  on  such  service 
will  be  set  aside  and  vacated  on  proper  ap- 
plication. But  no  such  caaa  Is  now  before 
ui.   Order  affirmed. 

VANDBRBUROH,  J.,  abaent,  took  no 
part 


DA8T0N  V.  SORBNSON,  Ooaaty  Auditor. 

■(Snpreme  Oourt  of  Minnesota.  May  19,  1893.) 

VcHD  Tax  Saus— Rbcotbrt  ot  FcncHias  ilosxi 
— Xjikitatioh  or  AonOH. 

As  against  a  dalm  upon  a  county  to 
have  returned  the  amount  of  moner  paid  out 
fat  lands  at  a  void  tax  sale,  as  provided  In 
<Ten.  St.  1878^  c.  11,  fi  97,  as  amended  by  Gen. 
Laws  1881,  c.  10,  the  statute  of  limitations 
<-ommence8  to  ran  on  the  day  of  the  entry  of 
Jndgment  against  the  purchaser  adjudging  and 
decreeing  such  sale  void. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Fillmore  oouur 
ty;  Farmer,  Judge. 

Aotlon  by  J.  O.  Easton  against  T.  A. 
tjorenson,  auditor  of  Fillmore  county,  to  re- 
cover money  paid  for  land  at  a  void  tax 
«ale.  From  an  order  overmllng  his  demnr^ 
m  to  the  complaint,  defendant  appeals. 
Beveraed. 

Geo.  W.  Bookw^  Go.  At^..  H.  W. 
<2baaa,  Atty.  Qea.,  and  Geo.  B.  Sdgerton, 
Asst  At^.  Q&i.,  toe  appellant  Elngaley 
Jk  Shej^nd,  for  re^ondoit. 


COLLINS,  X  Appeal  from  an  order 
overruling  a  general  demurrer  to  the  com- 
plaint. The  main  question  is  Aether  plaliv 
tiff  is  entitled,  under  Gen.  St  1S78,  c.  11, 
i  97,  as  amended  by  Gen.  Laws  1881,  a 

10,  to  have  returned  to  him  out  of  the 
-  county  treasury  the  amounts  paid  for  certain 

lands  at  tax  sales  held  In  the  years  1866. 
1S67,  and  1868.  Tax  oertlflcates  were  duly 
Issued  at  such  sales,  upon  whicih  plaintiff 
obtained  tax  deeds  on  and  prior  to  August 

11,  187L  A  judgment  ti^prigifig  and  de- 
creeing theae  tax  sales,  the  certiflcatea,  and 
the  deeds  null  and  void  was  duly  entered 
November  24,  1880.  Flalntlfl  made  no  de- 
mand upon  the  coun^  auditor  for  a  war- 
rant on  the  county  treasurer,  according  to 
tba  complaint  nntU  June  30,  1880,-4keaj1y 
ten  years  after  the  judgment  had  been  de- 
olazed  void  and  aet  aside;  therefore  much 
more  than  six  years  had  elapsed  between 
the  day  on  which  judgment  was  entered 
against  the  plaintiff  and  the  day  on  which 
demand  was  made  on  the  county  auditor 
for  a  warrant  on  the  treasurer,  and  It  is 
the  posltlcm  of  counsel  for  defeadant  auditor 
that  the  oanse  of  actl<»i  was  barred  by  the 
statute  of  limitations.  Gen.  St  1878,  c.  66, 
SS  3,  6.  This  depends  upon  when  the  cause 
of  action  accrued.  If  at  the  time  of  the 
entry  of  judgment  in  1880,  the  position 
t>efore  referred  to  Is  unassailable,  and  the 
order  appealed  from  must  be  reversed. 
Upon  the  other  hand,  If  the  cause  of  actlcMi 
did  not  accrue  uutU  a  demand  was  made, 
the  statute  was  not  set  In  motion  until 
then,  and  the  complaint  stated  a  good 
cause  of  action.  In  Corbln  v.  Morrow,  46 
Minn.  522,  48  N.  W.  Rep.  201,  It  was  held 
that  hi  order  to  bring  himself  within  the 
provisions  of  the  statute  first  above  cited, 
it  la  incumbent  upon  one  claiming  %  ri^t 
to  have  the  amount  he  had  paid  out  re- 
turned to  him  out  of  the  county  treasury 
to  show  by  his  complaint  that  he  has  made 
wch  demand,  ancompanled  by  proper  evt- 
denoe  of  his  ri^t  to  make  it  As  the  ac- 
tion, said  the  court  must  be  based  on  a 
bieaoh  of  duty  by  the  auditor,  the  com- 
plaint must  show  affirmatively  that  It  was 
the  auditor's  duty  to  Ibsub  the  warrant  Re- 
spondent's counsel  tely  upon  this  case,  ar^ 
gulng  that  the  language  used  justlfles  the 
assertion  that  no  cause  of  action  accrues 
until  demand  Is  made.  In  Brown  v.  Brown. 
28  Mhm.  501,  U  N.  W.  Rep.  64,  this  conrt 
held  that  where  a  loan  of  money  was 
made  upon  the  condition  that  the  debt 
therefor  should  become  due  and  payable 
when  demand  was  made,  and  not  before, 
the  statute  of  limitations  began  to  run  from 
the  date  of  Ihe  demand,  and  not  from  the 
date  of  the  loan.  In  Branch  t.  Dawson,  33 
Mhm.  309,  33  N.  W.  Rep.  552,  the  rule  was 
established  that  the  ri^t  to  sue  a  bank  upon 
a  graeral  deposit  does  not  accrue,  nor  does 
the  statute  of  limitations  upon  it  begin  to 
run,  nntU  a  demand  of  jfnymmt,  vdIcm 
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BQcb  demand  b  la  some  way  dispensed 
TTlUi.  In  each  of  tbese  cases  cure  was  taken 
to  place  the  eoncluiloii  upon  the  ground 
that  It  was  the  IntentioD  uf  the  purtics 
to  B  contract  to  make  a  request  for  pay- 
ment  a  coodLtlon  preced«it  to  the  UabiUty 
to  pay  the  money,  and  therefore,  as  no 
action  would  lie  until  the  condition  was 
performed,  the  statute  of  limitations  com- 
menced to  run  when  demand  was  made, 
and  not  befora  Neitfaw  of  these  cases  la 
authority  la  respondent's  behalf,  for  there 
to  DO  resemblance  between  a  purchaser  at 
a  tax  sale  and  a  bank  depositor.  The  lia- 
blUty  of  a  banker  to  his  deposltot'  grows 
oat  of  oontract,  while  in  the  case  of  a  pur- 
clittser  at  a  tax  sale,  where  the  sale  has 
been  adjndfied  Told,  the  duty  of  the  auditor 
to  Issue  a  warrant  and  the  liability  of  the 
coonty  to  refund  arise  by  virtue  of  the 
statute.  Tbe  rdatlons  between  the  parties 
are  not  at  ail  duiUar.  being  contractual  In 
the  one  eaae  and  atatutoiy  In  the  other. 
In  Utehaeld  t.  McDonald,  85  Mbm.  167, 
28  X.  W.  Bep.  191.  it  waa  held  that  the 
Uare  to  be  obtained  (Ooi.  St.  18T8,  o.  78, 
U  1-3)  from  a  dtotrict  court  «r  Judge,  be- 
fore bringing  actlra  upcm  an  official  bond, 
was  no  port  of  an  aggrlered  persini'a  cause 
of  action,  and  benoe  that  the  time  of  ob- 
taining sneik  leave  cat  no  figure  in  the  ap- 
Idlcatlott  of  a  statute  of  limitations;  the 
statute  commenced  to  run  from  the  time 
the  wrong  complained  of  waa  perpetrated, 
and  not  from  the  time  leave  to  sue  was 
obtained.  The  cause  of  action,  if  there  was 
one,  accrued  tadepeidently  of  and  prior  to 
the  application  for  leave,  and  was  the  very 
baafa  on  which  the  application  rested.  So 
It  was  wlllt  the  demand  In  controversy 
here,  and  the  language  used  In  the  Litch- 
field Case  when  considering  the  claim  that 
the  statute  of  Umltatlona  commenced  to  run 
when  leave  to  sue  the  bond  was  obtained, 
and  Bot  beboB,  changing  tt  to  flt  the  pres- 
ent ^ts,  la  exactly  in  point.  It  need  not 
be  r^ented.  The  plaintiff's  rl^t  to  have 
bis  money  returned  was  complete  when  the 
judgment  was  entered  against  him,  and 
whether  be  received  it  promptly  waa  a  mat* 
ter  entirely  within  his  controL  His  cause 
of  aotlon  then  eocmed,  although  his  right, 
to  maintain  a  suit  upon  this  cause  de- 
pended upon  his  taking  certain  preliminary 
steps*  dearly  zeq^lslte  for  the  information 
of  Os  (rfBcers  and  the  protection  of  the 
coonQr.  It  would  be  absvrd  to  say  that 
one  entitled  to  rec^ve  money  out  of  the 
county  tresBiuy,  upon  making  proof  of  bis 
right,  can  Indeflnitely  pnd(Hig  tht  time 
within  whloh  suit  may  be  brought  by  vol- 
Dutaxlly  omitting  to  make  his  proot  This 
proof  is  no  part  of  the  cause  of  action, 
bat  simply  evidence  that  a  cause  of  acticn 
aSmtiL  Hie  following  cases  may  be  dted 
as  anakigons  to  the  one  at  bar:  Hlntrager 
V.  Tmat.  60  Iowa,  746,  27  N.  W.  Bep.  807; 
Atddsm.  etc.,  By.  Oo.  v.  Burllngame  Tp., 
T.55H.v.no.2--9 


36  Kan.  633.  14  Paa  Rep.  271;  High  v. 
Commissioners,  92  Ind.  587;  Codmah  v. 
Rogers,  10  Pick.  112.  The  statute  of  lim- 
itations commenced  to  run  against  plalndrrs 
claim  upon  the  county  on  the  day  judgment 
was  entered  against  him.   Order  reversed. 

VANDlfiBBUBGH,  J.,  absent,  did  not  sit 


LANCOUBE  V.  DUPBBL 

(Suprenw  Goort  of  Minnesota.  May  18,  1888.) 

Vbhdor  and  FcRCHABia— Contract  or  Sale— 
Brsach  of  bt  Vbxdob— Damages. 

1.  In  an  action  bv  a  vendee  for  a  breach 
of  contract  to  Hell  real  property  beennse  of  the 
Inabilify  of  the  vendor  to  cooTey  fcnod  title, 
the  former  Is  entitled  to  recover  of  the  vendor 
iutereBt  upon  all  mooeys  paid  oa  the  contract 
from  the  date  of  payment,  whether  the  snme 
was  paid  as  priDcipal  or  as  interest;  and  is 
ntoo  entitled  to  recover  such  sums  as  be  mar 
have  paid  as  taxes  upon  the  premises,  with 
interest  from  the  dates  of  payment. 

2.  The  fr«ieral  rule  In  sach  cases  is  that 
the  vendee  may  also  recover  the  value  of  im- 
provements put  on  the  land  by  him  in  good 
faith,  in  80  far  as  such  improvements  may, 
at  the  time  of  the  reaciBston  of  the  contrnct, 
permanently  enhance  the  value  of  the  land. 

3.  As  against  these  items  of  damage  the 
vendor  Is  entitled  to  offset  the  rental  value  of 
the  premises,  to  be  estimated  without  the  Im- 
provements placed  thereon  by  the  vendee. 

(Syllabna  by  the  Conrt.) 

Appeal  from  dlstilot  court,  Bamaey  county; 
Otis.  Judge. 

Action  by  Olive  Laneoure  against  Peter  Du- 
pre  for  a  breach  of  oontract  to  convey  loud. 
D^aidant  had  judgment,  and  plaintiff  ap- 
peals. Beversed. 

Warner,  Blchardson  &  Lawrence,  fbr  ap- 
pellant C  D.  ft  Thos.  D.  O'Brien,  for  re- 
apondent 

COLLINS,  J.  The  defendant.  In  the  year 
1877,  sold  to  plaintiff  the  tract  of  land  de- 
scribed In  Uie  complaint  aud  executed  and 
d^vered  to  her  hia  bond  for  a  deed.  One 
half  of  the  agreed  purchase  price  was  paid 
by  plaintiff  abont  the  time  of  the  pun^sc. 
Plaintiff  went  into  possession,  and  remained 
nntH  Martdi  1,  1886,  when  she  elected  to  re- 
scind the  contract  abandoned  the  premises, 
and  brought  this  aoUon  to  recover  damages 
because  <a  the  failure  and  inability  of  de- 
fendant to  convey  a  good  tlfle  In  accordance 
with  the  conditiona  <a  Ids  bond.  In  this 
ixistnunoit  It  was  stated  that  the  nwemises 
to  be  ramveyed  were  the  same  deeded  by  one 
Porter  and  his  wife  to  Joseph  Nadean  In 
the  year  1874,  and  sold  Nadean  and  his 
wife  to  defendant  April  4,  1876.  At  the 
date  of  conveyance  to  d^ndant  Nadeau 
was  a  married  man,  as  defendant  well  knew, 
but  his  wife  at  that  time  refused,  and  she 
has  ever  since  reftised,  to  j<to  in  the  deed,  or 
to  otmaent  In  writing  to  Uie  snm&  By  reason 
of  fills  refusal, defendanffttltletoltie  premises 
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was  and  has  remaineddefdOtlTe.Enibjecttotiie 
Inchoate  Intemst  and  estate  of  Nadeau'a  wife 
known  ns  tiie  "(lower  rlxht."  In  1882.  the  plain- 
tiff, deetrbv  to  malce  substantial  ImproTements 
on  the  land,  offered  to  pay  the  balance  of 
the  purchase  price  to  defendant,  providing 
he  would  convey  a  good  title  to  her,  but,  dls- 
covei-lnff  the  defect  brfore  mentioned,  she  re- 
fused to  accept  his  deed  solely  because  of 
such  defect  Thereupon  the  d^endant  as- 
sured her  that  he  could  and  would  secure 
a  further  and  suffldent  conreynnce  from  Na- 
deau  and  his  wife,  so  as  to  perfect  his  own 
title,  and  would  conv^  the  same  to  plaintiff, 
and  that  she  could  safely  make  the  proposed 
ImprovOTients.  At  this  time  the  balance  of 
the  purchase  price  was  not  due,  although 
plaintlfl,  at  her  option,  could  pay  It  Bely- 
ing  upon  the  statnnent  in  the  bond  as  to 
the  source  of  Utle,  and  represenbitions  that 
the  def«idant  was  able  to  convey  a  good 
tlUe  to  the  land,  the  plaintiff  was  Induced 
to  purchase;  and,  relying  upon  his  furtlier 
statements  and  representations  that  he  could 
and  would  perfect  his  defectlTe  title,  as  well 
aa  upon  the  original  statements  and  repre- 
seitatlons,  the  plaintiff  placed  betterments 
vpott  the  land  In  1832  at  a  cost  of  $800,  as 
was  found  by  the  court  She  had  also,  while 
In  possession,  paid  the  annual  Interest  on 
account  of  tlie  deferred  purchase-price  pay- 
ment, and  had  also  paid  the  taxes  as  they 
fell  due  for  several  years.  The  defendant 
was  nnabie  and  has  refused  to  perfect  his 
title  by  deed  or  otherwise,  and  In  March, 
1886,  as  before  slated,  plaintiff  took  such 
steps  as  were  essential  to  rescind  the  con- 
tract to  purchase,  and  brought  this  action. 
This  appeal  Is  by  plaintiff  from  a  Judgment 
entered  in  conformity  with  the  findings  of 
fact  and  conclusicxis  of  law  of  the  trial  court 
When  ordering  Judgment  for  plaintiff,  the 
court  below  recognized  her  rlp^it  to  recover 
the  amount  p.iid  as  part  of  the  purchase 
price,  with  Interest  from  the  date  of  pay* 
ment,  and  to  recover  the  amounts  she  had 
paid  as  Interest  upon  the  deferred  payment, 
and  to  recover  the  amoimts  paid  for  taxes. 
As  against  those  sums  it  offset  the  rental 
value  of  the  premises  while  plaintiff  held  pos- 
session. No  Interest  was  allowed  her  upon 
the  amounts  paid  as  interest  on  the  defeiTed 
purchnse-price  payment,  nor  upon  the  sums 
annually  paid  as  taxes,  nor  was  Interest  al- 
lowed to  defendant  upon  the  amounts  deter- 
mined to  be  due  to  him  as  annual  rental.  Nor 
was  anything  awarded  to  plulntlCt  as  com- 
ponsatlon  for  the  Improvements  placed  upon 
the  premises  in  1882.  The  refusal  of  the 
court  to  allow  for  Improvements  was  based 
on  the  fact  that  plaintiff  made  no  effort  to 
prove  the  value  or  worth  of  the  same  to  the 
land  at  the  time  of  the  resds^on.  Tbeir  cost 
four  years  earUer  had  been  established,  but 
thi>re  was  notlilng  in  the  pleadings  or  proof 
from  which  their  worth  to  the  land,  when 
plnlntifP  elected  to  resdnd  and  abandoned  the 
preinlstw,  or,  rather.  In  what  amount  these 


improvements  had  enhanced  the  value  of  the 
land,  could  be  determined.  'Hie  correctness 
of  this  view  of  the  law  is  the  principal  qnes- 
tion  before  us,  the  other  qoestlons  being  in 
reference  to  the  right  of  plaintiff  to  recov^ 
Interest  upon  the  amounts  paid  as  interest 
and  for  taxes,  and  whether  defendant  should 
be  allowed  Interest  upon  the  annual  rental 
value  of  the  land. 

Where  there  is  a  rescission  of  a  land 
contract  because  the  seller  is  unable  or  re- 
fuses to  convey  a  good  title,  the  purchaser 
should  certainly  be  put  In  statu  quo,  ai» 
nearly  as  possible.  Literal  restoration  seems 
hnposdbie  when  the  contract  has  been 
acted  upon,  payments  made,  possession  en- 
Joyed,  and  permanent  improvements  placed 
on  the  premises.  When  the  damages  are 
capable  of  measurement,  the  doctrine  re- 
quiring that  there  be  awarded  to  the  In- 
jured party  compensation  equivalent  to  the 
actual  damages  he  has  sostained  Is  not 
in  a  case  like  this,  at  all  inequitable.  In- 
deed, It  is  obvious  that  In  no  other  manner 
could  Justice  be  done  to  the  plaintiff;  and 
it  was  said  in  Erickson  v.  Bennet,  39  Minn. 
326,  40  N.  W.  Rep.  157,  that,  generally, 
where  one  contracts  to  convey  real  estate, 
knowing  that  he  has  no  title,  and  cannot 
perform  his  contract  the  recovery  Is  not 
limited  by  the  technical  rule  of  damages 
usually  applicable  in  actions  upon  the  cove- 
nants in  a  deed  of  conveyance,  but  that  it 
Is  measured  by  the  broader  rule  of  compen- 
sation generally  applied  in  cases  of  breacli 
of  contract  and  of  fraud.  The  statements 
and  representations  as  to  title  and  source 
of  title,  and  his  ability  to  convey,  before 
mentioned,  were  relied  upon  by  plaintiff, 
and  induced  her  to  purdiase,  and  In  good 
faith  to  make  permanent  Improvements. 
They  were  false,  and  defendant  knew,  or 
should  have  known,  of  their  faldty.  They 
amounted  to  m  fraud  upon  the  plaintiff. 
The  defendant  cannot  complain  if  he  be 
required  to  compensate  her  and  make  good 
the  loss.  But  the  amount  which  plaintiff 
lost  because  deprived  of  her  Improvements 
was  not  what  they  cost  In  1882,  but  was 
what  they  were  worth  to  the  land  when 
she  was  compelled  to  remove  from  the 
same;  that  Is,  the  amount  the  land  was 
permanently  enhanced  In  value  thereby. 
To  illustrate:  The  value  of  the  dwelling 
house  rebuilt  by  the  plalnttff  could  not  be 
increased  or  decreased  In  value  by  defend- 
ant's course.  Had  he  complied  with  his 
contract,  the  house  would  have  been  worth 
no  more  and  no  less  than  It  was  when  he 
refused  to  perform.  In  either  event  its 
present  value  would  have  been  the  same. 
Had  the  plaintiff  lost  it  by  the  dements  on 
the  day  she  gsive  It  up  her  loss  would  have 
been  Its  value,  not  what  It  cost.  That  she 
was  deprived  of  It  through  defendant's 
fault,  and  not  by  the  elements,  cannot  aug- 
ment the  nninnnt  of  her  loss,  nor  Increase 
the  corapcnsaflon  she  should  receive  there- 
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for.  It,  then,  the  troe  measure  of  damages 
In  mch  cases  be  compensation,  the  trial 
coort  did  not  err  when  refusing  to  allow 
to  plaintiff  the  cost  of  her  betterments.  The 
j:enerall7  atxepted  and  proper  rule,  in  our 
optnlon,  where  there  Is  a  rescission  of  a 
contract  (or  the  sale  of  land  for  want  of  a 
perfect  titles  la  that  ImproTementa  put  on 
the  land  In  good  faith  by  the  purchaser 
must  be  accounted  for.  In  so  far  as  they 
may  at  the  time  of  the  reeds^on  perma- 
nently enhance  the  value  of  the  land. 
Wlntus  T.  Elliott,  1  Lea,  676;  Mason  t. 
Lawln^  10  Lea,  264.  See,  also,  Davis  t.  Stro- 
brldce^  44  Hlch.  16T,  6  N.  W.  Rep.  205; 
Sheard  t.  Welbnm.  67  Mich.  387,  84  N. 
W.  716;  Harrli  r.  Harris,  70  Pa.  St 

170.  But  counsel  for  appellant  argue  that 
the  theory  of  the  rule  Is  su<di  as  to  cast 
upon  the  plalntlg  all  of  the  loss  from  the 
effect  of  the  elements  upon  the  Improve- 
n-.attaL  and  at  the  same  time  she  Is  ad- 
judged liable  to  defendant  for  the  rental 
Tsliw  ttwrefor,  because  full  rent  presumably 
ladsdes  payment  for  depredation  In  value 
JluouiA  ordinary  wear  and  tear.  If  there 
(8  anything  in  the  record  to  Justify  the 
dalm  that,  when  determining  the  rental 
ralue  of  Uie  premises  allowed  defendant, 
the  oonrt  b^w  Included  the  rental  value 
of  plalntUTs  Improvements,  there  would 
be  force  In  the  argument,  but  there  Is  not. 
The  court  should  have  flxed  the  rental 
value  of  the  land  alone,— the  property  the 
defeodaut  sold,  agreed  to  convey,  but  did  not 
The  law  requires  the  purchaser  to  account 
to  tbe  adler  for  the  rental  value  of  the 
premises  mAd,  and  of  which  the  former 
has  bad  possession.  We  cannot  assume  that 
the  trial  court  improiierly  assessed  the 
rental  value  under  a  misconception  of  the 
law,  for  tfaete  la  nothing  in  the  record  to 
infficate  it.  and  tbe  presumption  Is  the 
other  way.  Again,  the  rental  value  per 
annum  was  lUed  1^  the  court  at  the  same 
for  eadi  of  the  five  years  preceding  the 
maldnK  of  the  improvements  as  It  was  for 
each  of  the  yean  subsequent  thereto,  and 
Uds  tends  to  demonstrate  tliat  the  value  of 
the  use  of  the  improvemoits  was  not  In- 
duded.  The  plaintiff  was  entitled  to  re- 
cuver  interest  upon  the  sums  paHA  as  in- 
terest upon  the  deferred  payment  and  also 
upon  the  amounts  paid  for  taxes.  This 
most  follow  from  the  fact  that  she  can 
n>cover  the  amount  of  tbe  paj  ments;  and 
as  against  these  various  sums  the  defendant 
can  offset  and  recover  tbe  annual  rentals 
with  Interest  from  the  end  of  each  year  of 
[daindff's  possession.  Tlicre  could  be  no 
serious  obstttde  in  the  way  of  a  modlflca- 
tion  of  the  Judgment  so  as  to  allow  to  the 
mpecttve  parties  Interest  as  above  Indi- 
cated, but.  in  our  opinion.  Justice  requlnM 
diat  the  case  oe  moanded  for  a  new  triaL 
It  la  so  ordmd.  Judgment  reversed. 

TANDBRBUBGH,  J.,  took  no  part 


MERCHANT  et  al.  v.  HOWEIX  et  id. 
(Supreme  Court  of  fiOnneaota.  May  19.  1893.) 

COHTEACTS— OkDBB  FOK  OOODS  — COHSTBDOnOH— 

EVIDBKCX. 

Defendants  ordered  from  plaintlffi  "600 
2-inch  boiler-flue  ferrules;  1.600  2^inch;  and 
1,200  3-incb.  This  la  outBide  diameter."  BM, 
that  It  was  competmt  to  ■how,  for  tbe  purporc 
of  explaining  the  mesalng  of  tbe  order,  that 
in  the  trade  in  which  both  parties  vrere  en- 
gaged, boila>flue  ferrules  are  standard  artides 
of  common  nue.  and  that  It  was  the  general 
custom  to  desiniate  them  t^-  the  slxe  of  the 
flues  on  which  toey  were  to  be  used;  also  that 
boiler  flaea  are  aiways  manufactured  ia  certato 
regular  and  standard  sizes  of  exact  outside 
diameters,  and  that  If  the  dimensions  named 
in  the  order  were  to  be  applied  to  the  ferrules, 
and  not  to  the  flues,  the  ferrules  oould  not  be 
used  as  "boiler-flue  ferrules." 

(SyUabos  hy  the  Oonrt) 

Appeal  from  district  ooort.  Henne^ 
county;  Hooker,  Judge. 

Aotl<Mi  by  Haury  W.  Herdiant  and  others, 
copartnwa  as  Merchant  ft  Co.,  ogalust  Rob- 
cjrt  R,  Howdl  and  othets.  as  R.  R  Howell 
ft  Co.,  for  die  price  of  goods  sold  ami  de- 
livered. FlalntUta  had  Judgment  and,  from 
an  Mder  granting  a  new  trial,  they  appeal. 
Afflrmed. 

Geo.  F.  Edwards,  tor  appellaati.  Han 
ft  Brew«r,  tor  respondoitsL 

COLLINS,  J.  Hie  ml  ooBtroversy  be- 
tween the  parties  to  this  action  is  whether 
the  d^raidonts*  writtoi  order  for  boUer^flne 
ferrules,  which  plaintiffs  undertook  to  tlU, 
was,  and  riwuld  have  been  so  understowl. 
for  fttniles  of  the  dimenaloiia  vedfled, 
out^e  diameter  measnrementa.  the  gauge 
thkilrncoo  bdng  about  1-18  of  on  huh.  or 
for  ferrulea  wliloh  would  flt  upon  and  ov«r 
iK^ler  fluea  of  tliese  diameter  menaurements, 
outdda  The  defendants  oontend  that  their 
order  for  **600  2-lnch  boOer-tlue  ferrules: 
1.500  S^lnch;  and  1.200  3-lnck.  Thla  Is 
outside  diameter."— was  plain  and  unam- 
biguous, and  that  the  spedAed  dimensions 
dearty  referred  to  tbe  flues,  not  to  the 
ferrulea;  whUe  jilaintlffs  Insist  with  equal 
posiaveneBS  and  eonfidaioe  that  the  order 
plainly  stated  what  the  dlametm  of  the 
ferrules,  out^e  measurements,  should  1m. 
not  the  diameters  of  the  flues  for  whidt 
they  were  Intended.  And  oounsd  upon 
either  ride  have  demonstrated  the  correct* 
nesB  of  their  respective  positituis— to  their 
own  satistactlon.  Tbe  court  bdow  oon- 
duoted  the  trial  vpaa  the  tbeoiy  that  tbe 
language  wed  in  the  order  was  of  doubt- 
ful omstruotlon.  and,  plalntlfEi  objecting, 
allowed  defendants  to  ahow  by  oompetent 
witnesses  which  interpretation  would  have 
been  pot  npon  it  and  how  it  wouM  have 
been  otmstrued,  generally,  by  persons  en- 
gaged  In  the  trada  Tetttimony  upon  the 
same  point  was  produced  by  plataiilffs,  and. 
It  ■eems  almost  noodlcaa  to  ranai^  tlie 
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witncsaeB  differed  as  to  how  tbe  languase 
of  the  order  shoidd  hare  been  uoderetood 
and  oonstnied  b7  those  who  dealt  In  Boch 
articles.  The  court  also  allowed  defendanta 
to  show,  plalntUb  objecting,  that  all  boiler 
llnea  are  made  In  atandord  aizea,  and  that 
the  femilee  famished  In  accordance  with 
plaintiffs'  oonatmctlon  wonUl  not  lit  upon 
onj  of  these  standard  sizes,  fii  fact,  plain- 
tlffs  seem  to  hare  admitted  this,  for  In 
all  of  their  oonuuunlcflttons  with  def aid- 
ants dnoe  the  latter  adTlsed  them  of  the 
alleged  mistake  they  hare  spoken  of  the 
femiles  as  worthless,  except  aa  scrap  metal 
After  receiving  the  teetimony  abore  men- 
tioned, and  by  which  a  very  grare  donbt 
had  been  raised  as  to  how  the  order  sb|ould 
have  been  construed,  If  none  had  before 
existed,  the  court,  upon  Its  motion,  directed 
a  verdict  for  plaintiffs  for  tbe  contract 
piloe  of  the  goods,  and  auch  a  Teitflot  was 
returned.  Later  the  court  granted  the  de- 
fendants' motlcHi  for  a  new  trial,  on  the 
ground  that  It  ought  not  to  have  taken 
the  case  from  the  Jury,  and  the  present 
appeal  la  from  the  order  granting  a  new 
triaL 

We  do  not  agree  with  the  claim  made  by 
idalntUb'  oomisel  that  the  Inngnage  used 
In  the  order  was  so  plain  and  clear  aa  to 
warrant  bnt  (me  construction  of  It,  and 
that  the  one  whldi  his  clients  placed  upon 
it  If,  dien,  there  was  a  doubt  whether 
on  the  face  of  the  order  It  dioold  have 
been  Interpreted  by  them,  as  It  evkiaidy 
was,  when  tilled,  they  have  no  cause  to 
complain  of  the  rulings  of  tbe  oourt 
spectlng  the  admlsdblUty  of  testimony  tend- 
ing to  explain  the  language,  or  of  the  order 
granting  a  new  triaL  The  snbject-matter 
of  the  contract  was  boDer^flne  fermlea,  not 
ferrules.  It  was  diown  that  bcAler-flue  fer- 
rules were  articles  in  common  use.  and  that 
plalntUb  bad  been  oigaged  In  selling  them 
to  the  trade  for  many  yean.  It  was  also 
shown  that  boiler  flues  were  manufactured 
tn  standard  sises  only,  such  sizes  being  fixed 
In  Inches  and  fractions  thereof,  outside 
measurement  No  flues  are  made  between 
1%-lncJii  and  2-lnch  ontsMe  diameter,  and 
knowledge  of  this  f&ct,  wbieb  stands  undis- 
pnted.  must  be  attributed  to  plalntUb;  so 
that  a  ferrule  1-18  of  an  inch  gauge,  witb 
an  outside  diameter  of  2  inches,  could  not 
be  used  upon  a  1%-tndi  or  a  !2-tnch  flue, 
being  too  large  fbr  the  one,  and  too  small 
for  tbe  other.  The  same  objections  were 
made  to.  the  2^1nch  and  3-lnch  ferrules 
fomliiied  Ity  plaintiffs,  the  fact  being  that 
no  boiler  flues  were  manufactured  on  which 
any  of  these  ferrules  would  fit  With  this 
condition  of  affairs,  of  long  standing  when 
defendants  gave  their  order  for  bt^erflue 
ferrules,— an  article  ot  common  use,— eri' 
dence  of  custom  and  usage,  so  called,  and 
the  understanding  of  those  engaged  in  this 
particular  line  of  trade,  waa  admissible  to 
show  what  was  intended,  and  what  should 


bare  been  understood,  by  ptalntUb.  It  is  a 
role  of  Interpretatifm  that  the  Intention  ot 
the  parties  to  a  contract  Is  to  be  ascer- 
tained lay  applying  its  terms  to  the  subjects 
matter.  The  subject  or  object  to  which  It 
to  to  be  applied  may  be  ascertained  by  ex- 
trlnslo  evldaioe,  If  It  can  be  done  without 
a  d^iartnre  tiwn  ttie  rational  meaitfng  of 
the  words  actually  need.  If  the  meaning  is 
InTOlTed  In  uncertainty,  tiie  Intention  m^ 
be  ascertained  by  suoh  testimony,  and,  when 
BO  ascertained,  will  be  taken  as  the  mean- 
ing of  the  parties,  if  such  meaning  can  be 
distinctly  dwlved  tram  a  fiiir  and  rational 
interpretation  of  the  language  employed. 
It  waa  wen  said  In  Paine  t.  Smitii.  33 
Hhm.  480.  34  N.  W.  Rep.  306.  tiiat  in  a 
oommmdal  community  any  words  or  phrases 
acquire  a  technical  meaning,  well  nnder- 
atood  those  In  a  particular  trade  or  bar- 
gains. Certain  bcslnera  customs  and  osages 
also  become  well  established  and  understood 
by  business  men,  who,  In  making  th^r  con- 
traota,  assume  them  for  granted,  and  con- 
tract with  reference  to  them,  without  tak- 
ing time  to  Incorporate  them  into  the  ex- 
press terms  of  their  business.  On  this 
branch  of  the  case  the  oourt  should  have 
submitted  It  to  the  Jury.  Ihider  the  plead- 
ings and  tiie  testimcny,  the  d^endanta  were 
not  entitied  to  recover  upon  th^  oonnter- 
olaUn  for  damages.  Aa  late  as  August  2U 
1890.  d^Udante  urged  shipment  of  the 
goods,  and,  on  August  29th,  expressed  their 
satlsfbcticn  at  being  adTlsed  of  the  forward- 
ing of  a  part  on  that  day,  asklog  that  the 
balance  be  sent  quickly.  They  could  not 
oonslBtently  urge  shipment  of  the  goods, 
and  retain  their  right  to  demand  damngn 
fbr  tiie  previously  existing  delay  In  fining 
thedr  order.  See  Fowlda  t.  Evana,  64  N. 
W.  Bep.  743,  <tlUs  term.)  Ordnr  alBrmed. 

VANDEBBUBGH,  3.,  absent;  took  do 
part 


8BBLBT  T.  KILLOKAN. 

(Sapreme  Court  of  Minoeeota.    May  19.  1893.) 

Elsctiox  Contest — Appbal  from  Codntt  Can- 
VABSBiis— TiUB  or  Takikq. 

An  election  contest  over  a  conuty  office, 
conducted  under  tlie  provisions  of  Qen.  Laws 

c.  4,  must  be  loBtituted  by  an  appeal 
from  tbe  dedsoD  of  the  board  of  canvaasers  to 
tbe  district  conrt,  taken  within  the  time  and 
In  the  mannw  prescribed  In  seetltra  76  of  said 
chapter.  If  the  notice  of  anpeel  therela  men- 
tioaed  is  not  entered  with  the  clerk  within  20 
days  after  the  day  of  election,  the  district  coort 
acquires  no  Jurisdiction  of  the  proceeding. 

(Syllabns  by  the  Coort.) 

Appeal  from  district  court,  Itasca  county; 
Holland,  Jndge. 

Proceedings  by  Charies  EL  Seeley  against 
J.  F.  KlUoran  to  contest  the  electUm  of  a 
county  officer.  Defendant  had  Judgmoi^ 
and  plaintiff  appeals.  Affirmed. 
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Tn»  A  Wcthertjy  and  Hawkins  &  Mc- 
Carthy, (Cawate  ft  Uerrlll,  of  counael.)  for 
^ipdlant  Diqter*  Davis  ft  HoUlster,  for 
mpoDdeot. 

OOI1EJN8,  J.  TUs  was  a  proceedtng  to 
contest  an  eleetton  tar  a  county  office,  and 
was  dtomliMd  hj  tberdlsttlct  court  upon  the 
groonil  tbat  notice  of  appeal  from  the  ded- 
rton  of  the  comity  canTassIng  board  had  not 
been  entered  with  the  dwk  of  said  conrt 
within  20  dajrs  after  the  day  of  election,  as 
provided  by  Gea  Laws  1881,  c.  4,  |  76.  In 
the  case  of  Baberick  t.  Magner,  9  Mtnn.  232. 
<GU.  217.)  It  was  held  that  the  statute  then 
In  force — the  act  ot  March  12,  ISei-'provId- 
ed  bnt  one  way  of  instituting  an  election 
omtest,  and  that  was  by  appeal  to  the  dis- 
trict court  from  the  decision  of  the  board 
of  canvassers,  as  provided  by  section  SI  of 
the  act.  and  that,  unless  an  appeal  was 
taken  by  notice  thereof  entered  with  the 
lAetk.  of  thB  proper  district  court  within  20 
days  after  the  day  of  election,  Hxe  court 
acquired  no  JnrisdlctlcMi  whatever  of  the 
proceeding.  The  sections  of  the  act  of  1861 
which  related  to  the  question  then  before 
the  court  were  section  31,  before  mentioned, 
and  sections  49  and  S2,  which  authorized  and 
provided  the  method  for  conducting  the  con- 
test. The  corresponding  sections  In  the  Re- 
vision of  18U6  were  numbered  ,29  and  49  of 
(^pter  1.  Section  29  provided  for  the  entry 
of  a  nouce  of  appeal  with  the  clerk  of  the 
court  within  20  days  from  the  day  of  elec- 
tion In  case  of  a  contest,  while  section 
49  specified  the  method  to  be  pursued  In 
prosecuting  the  contest  The  only  material 
change  effected  in  the  original  sections  by 
the  Revl^on  of  1866  consisted  In  an  omls- 
slon  from  section  28  of  the  provision  found 
In  section  Si  of  the  act  of  1861,  relating  to 
an  appeal  to  the  proper  branch  of  the  legis- 
lature from  a  decision  of  the  canvasslDg 
board  relative  to  the  election  of  senators  and 
represenutives.  This  was  so  declared  hi 
Borer  v.  Kolars.  23  Minn.  445,  in  which  the 
necessity  of  entering  a  notice  of  appeal  with 
th^  clerk  of  the  court  under  the  provisions 
fomid  in  the  Revision  of  1866  was  consider- 
ed, and  It  was  held  that  sections  29,  46,  and 
49  of  chapter  1  of  the  Revision  sustained 
the  same  relation  to  each  other  as  did  the 
corresponding  sections  in  the  act  of  1861. 
and  also  Qiat  the  ctmstructlon  given  to  the 
latter  in  Baberick  v.  Magner  must  govern 
when  construing  the  latter.  The  order  ai>- 
peaJed  from,  rii«Tnt»ttny  the  proceeding  be- 
cause notice  had  not  been  entered  within  20 
days  as  provided  for  in  said  section  29,  was 
affirmed.  In  the  statute  which  controls  this 
ease  we  find  similar  provisions,  (Gen.  Laws 
lt>91.  c.  4,  U  76,  91.  95.)  Section  76  is  sub- 
stantially a  re-enactment  of  section  20  of 
the  Revl^on,  and  provides  that  at  the  close 
of  the  labors  of  the  canvassing  bonrd  It  shall 
declare  the  person  having  the  hi^liest  num- 
ber of  votes  for  any  couiity  office  duly  elect- 


ed, Bouject  to  an  appeal  to  the  district  court 
of  the  proper  county,  and  that,  in  case  of 
an  appeal,  notice  thereof  must  be  entered 
with  the  clerk  of  said  court  within  20  days 
after  the  day  of  election;  while  sections  91 
and  95  are  substantially  re«nactment8  of 
sectlcms  46  and  49  of  the  Revision  of  1866, 
authorizing  the  contest,  and  providing  the 
course  of  procedure.  There  is  nothing  else- 
where in  the  general  Section  law  of  1891 
whloh  suggests  that  It  was  the  Intention  of 
the  l^slature  to  confer  jurIs:Uctlon  up<m 
the  district  court  In  contested  election  cases 
Instituted  under  that  law,  except  ns  prescrib- 
ed in  section  76;  and  similar  statuLory  pro- 
Tlsloos  had  theretofore  been  construed  by 
this  court  as  going  to  the  Jurisdiction  of  the 
court  to  entertain  the  case  at  all.  The  pro- 
visions of  the  act  of  1891  in  reference  to 
contests  must  be  construed  with  reference 
to  decisions  upon  like  enactments.  The  rea- 
soning In  Borer  v.  Kolars  completely  covers 
the  main  points  made  on  the  appeal,  and 
cannot  be  improved  upon.  Relator's  counsel 
argue  that  the  words  in  section  76,  "within 
twenty  days  after  the  election,"  ^ould  be 
construed  as  meaning  within  'JO  days  after 
the  result  of  the  election  Is  officially  declare 
ed  by  the  board  of  canvassers,  because  of  a 
providon  providing  for  an  adjournment  of 
the  board  from  day  to  day  for  a  period  not 
exceeding  10  days.  To  disregard  the  plain 
language  In  section  76,  and  give  It  the  con- 
struction asked  for  by  counsel,  would  he  the 
rankest  kind  of  Judicial  l^slatloit  It  is  not 
capable  o£  any  such  Interpretation.  The 
district  court  failed  to  acquire  Jurisdiction  of 
the  contest,  and  its  order  dismissing  was 
correct  Order  affirmed. 

VANDBBBUROH,  J..  abwnL 


TEHPLB  T.  NORRT& 

(Sapreme  Court  of  Minnesota.    May  19,  1898.) 

BsBTica  OF  FuocBSB — Lbavixq  Coft  at  Rbsi- 
nevcE. 

A  person  who  has  attained  the  age  of  14 
is  at  jeara  of  legal  discretion,  and  prima  fade 
is  a  persoQ  of  "snltnhle  age  and  discretion," 
within  the  meanlog  of  Gen.  St  1878,  c.  66.  1 
59,  subd.  4,  regulating  the  manner  of  the  ssrv- 
ice  of  a  summons  In  a  <Hvil  action. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin 
comity;  Canty,  Judge. 

Action  by  Rul^  D.  Temple  against  Mary 
L.  Norris  to  set  aside  a  sale  of  land  on  tha 
foredoeure  of  a  mortgage  given  by  pUUn- 
tiff,  on  the  ground  Oiat  the  service  of  pro- 
cess In  the  foredosore  proceedings  was 
void.  From  an  order  sustaining  a  general 
demurrer  to  the  complaint  plalntm  appeals. 
Affirmed. 

J.  F.  Koc-np.  for   Appellant    Stotftw  ft 

Mutchun.  for  futipoiiduit 
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GOLIJNSi  J.  Bat  one  fMtore  of  the 
complaint  In  tbla  action  need  be  coiuddered. 
It  waa  therein  oUeged  that  tbe  only  person 
upon  whom  a  copy  of  the  forecloaore  no- 
tice waa  served  waa  but  "fourteen  years 
old,  and  no  more,  and  was  wholly  nnao- 
eoatomed  to*  sad  nnftimniar  with,  imstneaB 
transactions  and  all  legal  proceedings,  and 
chat  die  waa  not  nt  suitable  age  or  discre- 
tion; that  she  was  then  wholly  incapable  of 
nnderatandlng  and  comprehending  the  na- 
ture and  gmvUy  of  tb»  tranaactlont  and  did 
not  nnderst.ind  Oi»  natnre  or  gniTlty  there- 
of The  Btatnte  does  not,  In  tenns,  require 
that  serrkw  shall  be  made  bf  leaving  a 
ciqiy  (tf  ^  notice  with  a  person  accustomed 
to.  or  familiar  with*  buatateaa  transactions 
or  legal  proceedlnga,  or  with  a  person  who 
la  capable  of  mideratanfflng  and  compre- 
hending the  nature  and  gniTlly  of  the  trana- 
actlon,  or  who  doea  understand  and  oom- 
pr^ioid  It  It  doea  require  that  ttie  person 
with  whom  a  copy  Is  left,  when  service  la 
made  at  the  house  of  the  usual  abode, 
shall  be  of  sultiible  age  and  discretion.  Gton. 
St  1878.  c.  81,  i  6,  and  Id.  c.  66. 1  68,  subd.  4. 
Now  It  should  not  be  Inferred  that  because 
the  person  with  whom  the  copy  was  left 
waa  unfamiliar  with,  and  unaccustomed  to, 
bnslneBS  transactions  and  legal  proceedings, 
and  becanse  she  did  not  midentand  and 
comprehend  what  cotmsel  terms  the  "grav- 
ity" of  the  transaction,  ^t  she  was  not  a 
person  of  snltable  age  and  discretion,  with- 
in the  meaning  of  the  statute.  This  same 
charge  might  easily  be  made  with  regard  to 
many  adnlta,  ao  that  the  allegation,  when 
analysed,  rrally  amounts  to  notiilng  more 
than  duuglng  that  because  the  glil,  who 
was  the  daughter  of  the  occupant  of  the 
mortgaged  premises,  waa  but  14  yean  of 
age,  she  waa  not  of  suitable  age  and  discre- 
tion, ^niere  la  no  averment  In  die  com- 
plaint that  abe  waa  not  ordinarily  IntelU- 
goit.  and  In  full  poasesdtm  of  her  facultlea, 
and  we  must  therefore  presume  that  she 
waa  as  well  Informed,  and  as  capable,  as 
Uie  ordtnaiy  female  of  the  age  of  14  years. 
At  common  law,  on  tlie  attainment  of  this 
nnmber  of  years,  Hie  criminal  actions  of 
Infants  are  subject  to  the  same  modes  of 
oonstroctlon  as  those  of  the  rest  of  society; 
for  tile  law  presumes  them,  at  those  years, 
to  be  capable  of  crime.  1  Hnle,  P.  C.  26; 
Bac.  Abr.  "Infancy,"  A.  H.  By  the  terms  of 
our  Penal  Code,  (section  17.)  a  child  of  the 
age  of  7,  and  under  the  age  of  12,  years.  Is 
presumed  Incapable  of  crime,  but  even  this 
presumption  may  be  removed  by  proof  of 
sufficient  capacity.  At  common  law  a 
female  of  the  age  of  14  la  at  years  of  legal 
discretion,  and  may  choose  a  guardian.  1 
BL  Gomm.  463.  By  our  statute  the  right 
to  nominate  a  guardian  is  conferred  upon 
an  InfrLUt  of  the  age  of  14.  And  the  sum- 
mons In  a  dvU  action  Is  to  be  served  upon 
an  Infnnt  defendant  when  14  years  of  age 
or  opwanls,— not  upon  a  guardian.  These 


statutoiy  pvo^sfons  Indicate  tiiat  a  person 
who  haa  attained  tiie  age  of  14  la  at  yean 
of  legal  discretion,  and.  It  must  follow, 
of  suitable  age  and  discretion,  in  the  con- 
templation <a  the  statute  regulattng  the 
service  of  the  notice  ot  foredoeore.  There 
Is  no  requirement  that  the  notice  must  be 
left  In  the  hands  of  a  person  of  fiiil  agew 
As  the  piiMM^ing  stated  Miss  Ijf(m  to  have 
been  14  years  of  age,  and  failed  to  allege 
that  she  waa  not  ordinarily  Intelligent  and 
capaUe,  and  In  full  poescericm  of  all  her 
facultlea.  or  to  negative  In  any  other  man- 
ner the  ^reanmptlon  befwe  referred  to,  the 
demurrer  was  well  taken.  Of  course  the 
bare  averment  tiiat  she  was  not  a  petaon  of 
suitable  age  and  dlscretltm  was  a  mere  con- 
(dusl<m  of  law.  On  the  other  pctot  aigned 
by  counsel,  we  call  attoitkm  to  Knappoi 
r.  Freeman,  47  Htam.  4A1,  BO  N.  W. 
683.  Order  aiSrmed. 

YANDBRBUBOH,  took  no  part  In  this 
caaa. 


STATE  ex  wl.  SHISSLBE  v.  PORTKR, 
•Tudge. 

(Supreme  Court  of  UinneBOta.    May  19.  1803.) 

CommoTioiUL  Law— Titlr  or  Aoi^Hokiiupai. 

Chartbb. 

1.  Id  so  far  as  thpy  relate  to  the  term  of 
omee  of  the  judge  of  the  maDiclntil  coort  for 
the  city  of  Mankato,  Sp.  Laws  1887,  e.  8.  Sn. 
Laws  IKSf).  c  12.  and  Sp.  Laws  18&1,  «.  47. 
are  anconRtltutioonl  and  void. 

2.  The  Babject  of  the  attempted  leglalatlon 
ifl  not  expressed  In  the  titles  to  these  laws,  as 
reqaired  by  Mctioo  27,  art  4,  of  the  eonstttn- 
tion. 

(Syllabas  by  the  Coort) 

Original  proceedings  in  tiie  name  of  the 
state,  <»i  the  relation  of  Ira  P.  SMssIer, 
against  Jerome  B.  Porter,  judge  of  the  mn- 
nidpal  court  of  the  dty  of  ^nkato,  to  de- 
termine whether  respondent's  term  of  offloe 
is  two  or  three  years.  Judgment  for  re- 
spondent 

LorIn  Gray  and  Wm.  N.  Plymat  for  re- 
lator.  Ffan  &  Tonng;  tor  lespondent 

GOLLINS,  X  mie  relator  seeks  by  Itala 
proceeding  to  obtain  Immediate  possesion 
of  the  office  of  jndge  of  the  muntoipal  oonrt 
ot  the  dty  of  Hankato;  he  having  been  dect- 
ed  to  that  offloe  at  tiie  dty  Section  held 
April  4,  1883.  His  daim  la  that  the  term 
office  ofthere^Ktndent— who  was  last  deoted 
to  the  same  offloe  at  the  eteetion  held  In  1891« 
duly  quollfled,  and  has  since  discharged  the 
dntles-~explred  on  Monday,  the  10th  day  of 
April,  1803.  The  question  Is  vrtietber  the 
respondent's  term  of  office  is  two  or  three 
years.  The  facts  are  that  the  dty  of  Slau- 
kato  was  chartered  and  organised  long  pri- 
or to  the  year  18S<'>.  A  municipal  oHirt  for 
the  dty  was  created  by  Sp.  l^ws  1SS5.  c. 
119;  the  same  being  on  act  of  the  Iegl8latiire 
entitied  "An  act  to  estabUah  a  munldpal 
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eonrt  in  flie  dty  of  Mnnkato,  Bhic  Earth 
«oiint7,  Ifinaesota.*'  nilfl  was  an  indepoid- 
«nt  act.  proTldlnf  for  tbe  estabUshment  at 
tbe  oonit,  snd  defining  its  powen  and  Juris- 
diction,  and  was  ilmilar  In  all  respects  to 
like  acts  wbleh  taaTa  passed  the  l^slature 
from  time  to  time  imd«r  the  antbotl^  of 
that  aeetloa  of  the  ooostitution  wMch  pro- 
vides tor  oertahi  named  courts,  and  for  the 
ereadoo  at  '^aodi  other  oonrta,  Inferlw  to 
the  supreme  eonrt,  as  the  legislature  may 
*  •  •  estaUiah  hy  a  two-thirds  vote.'*  It 
is  oonoeded  that  this  act  has  never  been  re- 
ferred to  directly  by  the  leglalfltnre,  exc^t 
In  an  ambulatory  act  now  known  as  chapter 
78,  Spw  Laws  1887;  the  amen^ioit  rdating 
rimply  to  the  salary  of  tbe  judge  of  the 
eoort  By  aeotlai  2  of  the  original  oiaotmeait 
of  1885  it  waa  provided  that  the  qualified 
dect«8  at  the  city  oi  Mankati^  at  the  oitr 
Section  to  be  luMen  on  ttie  flrat  Tuesday  In 
April  of  that  year,  and  <m  the  day  of  the  dty 
election  every  third  year  thereafter,  ihould 
elect  a  Judge  of  the  court,  who  should  lurid 
his  oflte  for  the  term  of  three  years,  and  un- 
til his  aaooeasw  was  elected  and  quallfled. 
By  section  3  it  was  provided  that  then 
should  also  be  elected  a  special  Judge  of  said 
rourt,  whose  manner  of  election,  term  of 
office,  powers  duties,  and  quallfloattona, 
should  be  ttie  same  aa  those  of  the  Judge. 
Both  of  these  ofBoers  were  required  to  be 
residents  and  qnalifled  electors  of  fbo  d^, 
peraras  learned  In  the  law,  and  duly  admit- 
ted to  practice  aa  attorneys  In  this  state. 
By  the  terms  of  sections  2  and  8,  vaoanoles 
In  fdther  of  these  offices  were  to  be  fllled 
appointmoit  by  the  goTcraOT;  the  appointeea 
to  be  qualified  posnns,  and  to  hold  office 
imta  the  next  annual  <Atj  deoticm  occurring 
more  than  80  days  after  the  vaoanigr  should 
have  happoied,  whm  a  Judge  or  a  special 
Judge,  or  botii,  as  the  case  might  be^  should 
be  elected  tor  a  term  of  "Uiree  years.  We 
obH  attention  to  some  of  those  provisions  tor 
the  purpose  of  diowhig  the  painstaking  care 
of  the  legislature  whm  establishing  the  court, 
wldcb  Is  a  court  of  record,  having  dvll  Juris- 
dictlott  in  cases  where  the  amounts  in  con- 
troversy do  not  exceed  $500.  Its  criminal 
jnrifldlction  Is  tiiat  of  a  Justice  of  tbe  pence^ 
and  is  exclusive  In  the  city.  The  respond- 
ent was  first  elected  in  April,  1888.  There 
was  no  attnnpt  made  to  elect  a  m  mild  pal 
Judge  from  that  time  until  the  annual  dty 
dectlon  of  1801,  when  he  was  re-dected,  as 
beA»«  stated.  So  It  will  be  seen  that  re- 
qwndent  h^d  tbe  office  for  three  years  un- 
der his  first  deotlon. 

In  the  year  1887  an  aot  was  passed,  (Sp. 
taws  1887,  &  8,)  entitled  "An  act  to  amend 
and  oonecrtidate  the  charter  of  the  dty  of 
SCankato^  state  of  Mlnofsota."  This  was  re- 
slly  a  new  charter  for  tbe  dty.  We  find  no 
refrrenoe  to  the  municipal  court,  or  the  Judg- 
es thfrM>f.  excvpt  In  Hectlon  I!,  suite.  2.  when' 
It  Is  provided  that  the  elective  otilcers  uf  tho 
dtyshall  bea  mayor,a  muuldpul  Judge,  ireoa- 


urer,  and  dly  reoonl«:.  The  reoordfl*  and 
treasurer  are  to  be  elected  fw  two  years,  and 
"all  other  electlTe  offlcen  •  *  *  diall  hcM. 
their  oSleeB  tor  one  year,  or  untU  thdr  sufr 
ceasois  are  dected  and  qualified."  There 
was  also  a  provIsIcKi  whidi  had  the  effect  to 
continue  In  oflSce  all  persons  tbea  holding 
office  under  tbe  prior  charter  nntll  the  ex- 
piration of  the  terms  for  whkh  they  were 
elected  or  appointed.  It  is  claimed  the 
relator  that  by  this  act  the  term  of  office  of 
mnnldpal  Judge  was  reduced  from  three 
years  to  (Oie,  and  that,  when  respondent  was 
dected  hi  1888,  be  was  elected  for  but  one 
year. 

In  Oie  year  1889  various  ammdments  were 
made  to  the  act  1887,  by  an  act  entitled 
"An  aot  entitled  *An  act  to  amend  the  ehar^ 
ter  <d  die  dty  ot  Mankato  In  the  state  of 
Minnesota,* "  now  Sp.  Laws  1889;  c.  12l  In 
eeotiou  2  of  the  act  the  eleotlve  officers  ttf 
the  dty— mayor,  mnnldpal  Judge,  etc—were 
named,  the  same  as  In  seotltm  2  of  the  stat 
nte  of  1887.  An  election  was  provided  for 
the  year  1888,  and  tor  wngj  two  years  there- 
after, and  the  term  of  office  of  every  officer 
elected  under  the  not  was  to  commence  on 
the  second  Tuesday  ot  April  of  the  year  In 
which  he  was  elected,  and  was  to  continue 
for  two  years.  The  only  substantial  change 
In  tb»  ammdment  of  1889,  relating  to  eleo- 
tluis  or  terms  of  office,  was  to  substitute 
biennial  for  annual  dectlms,  and  to  moke 
the  terms  of  office  for  the  respective  offl- 
o»8  two  years,  hiatead  of  one.  it  wOl  hare 
been  noticed  that  a  mnnldpal  Judge  was  not 
dected  In  1889.  In  the  year  1891,  Sp.  Laws 
1881,  e.  47,  another  act  was  passed,  entitled 
"An  act  to  amend  chapter  8  of  the  Special 
Laws  of  the  State  of  Minnesota  tor  the  year 
1887,  entitled  'An  act  to  amoid  and  consoli- 
date tiie  diarter  of  the  dty  of  Ifonkato, 
state  of  Minnesota,'  as  amended  by  chapter 
12  of  the  Bpedal  Laws  of  tbe  State  of  Mhi- 
neeota  for  the  year  1889,  entitled  'An  set  en- 
titled an  act  to  amend  the  charter  of  the  dty 
of  Mankato,  In  tbe  state  of  ICnnesota.'" 
Ttds  was.  In  snbstane^  as  was  chapter  8. 
suina,  a  new  chartar^  An  election  was  pro- 
vided for  the  first  Tuesday  In  April,  1891. 
and  every  two  yean  thoeaftM*.  The  deotive 
<^oers  were  to  be  a  mayor,  mnnldpal  Judge, 
a  qiedal  Ju(^  treasure,  and  recorder, 
niese  officuB,  It  was  provided,  should  be 
elected  for  two  years,  and  until  their  suo- 
oesBors  were  elected  and  qualified.  The  mn- 
nldpal court  was  not  mentioned  In  this  act, 
nor  were  the  Judges  thereof,  except  as  abore 
stated.  Our  attention  has  not  t»een  directed 
to  any  other  leglslaticMi  bearing  upon  the 
subject,  and  the  relator  rests  bis  claim  to  Im- 
mediate posseadon  of  the  office  on  the  amend- 
atory statutes  of  1887,  1888,  and  1881,  be- 
fore motioned,  and  In  which  he  contends 
the  term  of  the  office  in  question  was  first 
ri<(lu(>4>tl  to  one  yenr,  to  take  effect  In  the 
ytnir  1KS8.  w1iJ>n  rmpondent  was  first  elected, 
and  then  eulurgud  to  two  yeaia,.  taking  afr 
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feet,  aj  to  respondent* fl  second  tmn,  in  Oie 
year  1891,  when  be  was  last  elected. 

It  Is  the  position  of  tbe  respondent  tbat 
ttie  term  of  the  Judge  of  the  municipal  court, 
as  fixed  by  tbe  act  of  1885,  establishing  tbe 
CO  art  bas  not  been  changed  or  shortened 
by  the  so-called  amendatory  acts,  because, 
If  the  language  used  therein  could  be  given 
that  effect,  It  would  prove  Ineffectual;  the 
subject-matter  of  such  legislation  not  having 
been  expressed,  it  Is  claimed,  In  the  litie 
to  either  of  these  various  acta,  as  required 
bj  paragraph  27,  art  4,  of  the  constitution, 
which  provides  that  no  law  shall  embrace 
more  than  one  subject,  which  shall  be  re- 
pressed in  its  title.  The  main  argument  of 
counsel  for  the  relator  seems  -  to  be  based 
upon  their  contention  that  tbe  act  of  1885, 
establishing  the  court,  was  an  amendment 
to  the  then  existing  city  chavter,  and  upon 
Its  passage  became  incorporated  into  and  a 
part  of  it.  so  that  the  sut^equent  enactments 
of  the  legislature  amendatory  of  the  charter 
affected  the  act.  The  dty  charter  was  not 
mentioned,  and  to  create  this  court  It  was 
not  necessary  that  It  riiould  be.  That  such 
an  act  mlg^ht  be  styled  as  amendatory  of  a 
charter,  or  might  be  made  a  part  of  a  dty 
charter,  either  originally  or  by  legislation 
subsequent  to  the  grunting  of  corporate 
powers,  We  do  not  now  question,  although 
the  policy  and  wisdom  of  establishing  such 
tribunals  by  Independent  and  distinctive 
legislation  are  strongly  suggested  by  the  fact 
that  they  can  only  be  lawfully  created,  under 
the  constitution,  by  a  two-thirds  vote  of  the 
legislature,  while  acts  relating  to  offices 
purely  mimiclpal  need  but  a  majority  vote. 
But  we  are  not  to  consider  what  might  have 
been  enacted  as  a  part  of  tbe  original 
charter,  but  what  was  enacted;  so  that,  tak- 
ing It  for  granted  that  a  municipal  court 
might  have  been  provided  and  created  In 
the  diarter  act,  without  special  reference  to 
such  court  In  the  title,  It  was  not  The  clly 
charter  was  whdly  silent  on  the  subject, 
and  covered  only  ^ch  subjects  as  are 
ordinarily  found  In  a  charter.  Nor  was 
there  anything  In  the  act  of  1885,  establlsh- 
lug  the  court,  Indicating  an  Intention  to  add 
it  to,  or  make  It  a  part  of.  Oie  charter,  or 
lo  amend  any  of  the  charter  provisions;  and 
whether  that  coidd  have  been  done  legally, 
under  Its  title,  may  well  be  questioned.  Of 
tourse  the  functions  of  the  newly-con- 
stituted  court  were  to  be  exercised  within 
the  limits  of  tlie  municipality;  and  it  was 
established,  undoubtedly,  at  the  Instance 
and  for  the  convenience  of  Its  residents. 
Tliat  its  Judges  were  to  be  chosen  by  ballot, 
by  and  from  among  the  electors  of  the  dty, 
and  that  tbe  city  recorder  was  to  be  clerk 
of  the  court  was  not  significant,  or  of  any 
greater  effect  than  would  have  been  a  re- 
quirement that  from  among  the  qualified 
electors  of  the  city  the  governor  should  ap- 
point those  ofhcers.  These  provisions  simply 
pointed  at,  and  spedlled,  the  means  and 


methods  by  which  the  oonrt  was  to  be 
equipped  with  Its  proper  complement  of 
ofadlals.  Prior  to  tbe  passage  of  Sp.  Laws 
1885,  c.  119,-«n  act  to  estabHidi  a  muntdpal 
court  In  tbe  dty  of  Mankato,  aoconUn^r  to 
Its  tide,— tbat  dty  had  been  chartered  by  tbe 
legislature.  The  act  or  bill  for  the  diarter 
was  full  and  complete,  and  the  vubject  em- 
braced tberdn  was  tei-sely,  but  deariy,  ex- 
pressed in  Its  title.  It  Is  probable  that  the 
subject-matter  covci-ed  by  said  chapter  Hi) 
might  have  been  Incorporated  Into  this 
original  legislation,  or,  with  a  proper  and 
suggestive  title,  the  act  creating  the  court 
Diigbt  have  been  la^vfully  passed  as  an 
amendment  to  the  charter.  But  this  was  not 
the  course  which  was  pursued.  Instead  of 
adoptinj?  a  title  which  would  have  indicated 
a  purpose  to  amend  the  charter,  or  m:i'-'» 
the  new  law  a  part  of  It  the  exact  object 
of  the  legislation  was  expressed.  Two 
laws  were  then  in  force,  separate  and  dis- 
tinct enactments,— one  creating  and  charter- 
ing a  dty,  but  making  no  provision  for  a 
municipal  court,  nor  was  It  essential  that 
it  should;  the  other  establishing  such  a 
court,  and  not  referring  at  all  to  the  dty 
charter.  The  fact  that  the  law  establishing 
a  judldal  tribunal  might  have  been  made  a 
part  of  the  cliarter  originally,  or  by  amaid- 
ment,  does  not  affect  the  fact  that  such  was 
not  the  course  of  the  legislature.  Nor  can 
it  have  weight  when  considering  the  lesl»- 
latlon  through  whIcJi  it  is  urged  the  term  of 
office  of  the  mnnldpal  Judge,  as  fixed  In 
chapter  119,  has  been  reduoed  to  tbe  term  of 
two  years. 

The  constitutional  requirement  as  to  the 
entitling  of  laws  has  often  been  discussed 
in  the  opinions  of  this  court.  The  suti- 
stance  of  what  has  been  said,  so  far  as  we 
need  to  repeat  it  at  this  time.  Is  that  an 
amendatoty  law  Is  for  the  amendment, 
not  of  what  might  tiave  been  enacted  un- 
der the  title  of  the  original  statute,  but  of 
what  was  enacted.  Hence  the  sutflciency  of 
tbe  title  of  an  act  merely  declared  to  be 
amendatory  of  a  prior  law,  to  Justify  the 
legislation  which  may  be  enacted  under  it 
depends,  not  alone  upon  tbe  fact  that  the 
title  of  the  original  statute  was  so  compre- 
hensive that  tbe  legislation  In  question 
might  have  l>een  properly  enacted  in  such 
prior  law,  but  it  depends  also  upon  the  na- 
ture and  extent  of  the  prior  enactment,  to 
amend  which  is  the  declared  purpose  or 
subject  of  the  later  act  And  when  the  title 
of  an  act  Is  such  that  tbe  legislature  can 
be  deemed  to  have  been  fairly  apprised  of 
its  general  character  by  Its  subject  as  ex- 
pressed In  such  title,  and  all  the  provisions 
of  such  act  have  a  Just  and  proper  r^ereuce 
thereto,  and  are  such  as,  by  the  nature  of 
the  subject  so  Indlcateu,  are  manifestly  ap- 
propriate in  that  connection,  and  might 
reasonably  be  looked  for  In  a  measure  of 
such  a  character,  tbe  title  Is  suffident. 
State  T.  Cassldy,  22  Minn.  812;  State  t. 
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Klein,  Id.  328;  State  t.  Smith,  35  Minn. 
1157.  28  N.  W,  Rep.  241.  Applying  this 
lanswffe  to  the  case  at  bar,  It  will  be  seen 
that  It  Is  of  no  materiality  that  the  matter 
found  In  and  covcrfd  by  the  act  establish- 
ing the  court  mifiht  have  been  germane  to 
the  subject  ^braced  In  the  original  charter, 
and  hn.ve  been  sufllclently  expi'essed  In  the 
TlTle  to  that  law.  tor  the  natnre  and  extent 
of  the  charter  itself  must  be  consulted.  And 
when  we  are  examining  the  title  to  the 
amendatoty  act  of  1891,  nnder  which  relator 
dnUns  his  right  to  an  Immediate  possession 
ot  the  office,  and  the  titles  to  the  acts  of 
which  that  was  an  amendment,  we  are  to 
Inquire  whether  the  legislators  were  fairly 
Informed  1^  anch  titles  of  the  natnre  and 
character  of  the  proposed  legislation.  In 
rlew  of  the  Independent  charter  provisions 
ta  existence  at  the  time  of  the  enactment 
<a  the  law  establishing  Ibe  eonrt,  and  the 
title  of  liuLt  law,  would  amendments  to  the 
tatter  be  looked  for  In  measures  whlfdi.  If 
dependence  could  be  placed  upon  their  titles, 
rdated  solely  to  the  charter?  We  thhik  not 
The  titles  to  these  amendatory  acts.  If  the 
testation  embraced  therein  was  designed 
to  affect  the  provifdons  of  'chapter  lid, 
were  very  misleading,  and  well  calculated 
to  acomnpllsh  ttte  mischief  tiie  constitu- 
tional requirement  was  expressly  designed 
to  prevent  As  the  subject  of  that  part  of 
the  legislation  heretofore  referred  to  in  Sp. 
Laws  1887.  c  8,  Sp.  Laws  1889,  c  12,  and 
Sp.  Laws  1891,  c.  47,  was  not  expressed  la 
the  titles  of  either  ot  these  acts,  the  tenn  of 
office  of  the  judge  of  the  mimlcipal  court 
for  the  dty  of  Mankato  remains  at  three 
years.  Order  to  show  cause  discharged. 

VANDERBURGH,  absent,  took  no  part 
herein. 


8LETTE  v.  GREAT  NORTHERN  RY.  CO. 
(Bopreme  Court  of  Minnesota.    May  22,  1893.) 

PeHsUXaL     I.VJL-RIES— PllO.tlMATE     CaDOI!— N  ItOU- 
OKNCK — EV1I>EV(TE — ExCE98Ive  DaMAOBS. 

1.  Evidence  showing  the  nmnlng  of  a 
freight  train  at  excessive  speed  held  to  justify 
the  conclusion  that  it  waa  negligence  and  a  prox- 
imate cause  of  a  collision  with  a  hand  car 
running  orer  the  road  In  advance  of  the  train. 

2.  Kridence  held  to  Justify  the  conclusion 
that  the  foreman  of  the  hand  car  was  negligent 
In  not  having  stopped  and  taken  the  car  off  the 
traclc.  he  knowing  th.it  the  train  was  following; 
al«o  that  the  plaiatifC,  a  section  man  on  the  ear, 
nnder  the  directi<Hi  of  the  foreman,  might  be 
deemed  not  negligent,  even  Uiough  the  foreman 
was  negligent. 

3.  A  verdict  for  $4,100  for  a  broken  leg 
kdd  excessive. 

l!$yUabti8  hr  the  Conrt.) 

Appeal  from  district  court,  Yellow  Medl- 
dne  county;  Powers,  Judge. 

Action  for  personal  injuries  by  Hans  P. 
Slette  against  the  Great  Northern  Railway 
Company.  Plaintiff  had  Jodgmrat  and  from 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Rerersed. 


M.  D.  Orover  and  Cyrus  Wellington,  for 
appellant  Spoouer  ft  Taylcff;  for  respond- 
ent 

DICKINSON,  J.  The  plalntifl  was  a  sec- 
tion man  In  the  defendant's  service.  He  and 
his  foreman,  one  Palmer,  went  out  from 
Cottonwood  station  with  a  band  car.  going 
northeast  to  engage  In  th^  wOTic  on  tb» 
road.  Only  these  two  men  were  on  th\s 
car.  They  knew  then,  from  seeing  the  smoke 
of  the  engine,  that  a  train  was  coming  to- 
wards Cottonwood  from  the  southwest,  the 
train  being  then  about  two  miles  away,  ac- 
cording to  the  plaintiff's  testimony,  but 
much  more  than  that  according  to  some  of 
the  evidence.  It  wss  an  Irregular  freight 
train,  not  running  on  schedule  time.  The 
railway  track  over  which  the  band  car  was 
mn  seems  to  hare  been  constructed  on  an 
embankment,  but  there  were  two  farm 
crossings  where  the  car  miffht  be  taken  off 
to  let  the  train  pass.  The  first  was  about  a 
half  mile  from  Cottonwood  and  the  other  a 
half  mile  further  on.  Between  the  first  and 
second  crossings  there  vrss  a  steep  descend- 
ing grade,  going  northeast  and  a  bridge  and 
a  reverse  curve  in  the  road.  When  the  men 
started  out  the  purpose  was  to  run  to  the 
first  crossing,  and  take  the  car  off  there  to 
let  the  train  pass;  but  when  they  reached 
that  place,  the  car  then  running  rapidly, 
the  foreman  determined  to  run  on  to  the 
second  creasing,  and  by  Us  direction  they 
went  on  without  stoppitM?-  ITie  plaintiff 
thinks  that  the  train  was  then  alMut  a  half 
mile  distant.  It  being  down  grade,  and  with 
a  favoring  wind,  they  ran  the  car  rapidly; 
but  before  reaching  the  bridge  the  train 
came  in  sight  It  being  then,  as  estimated, 
from  900  to  1,100  feet  from  the  hand  car. 
The  engineer  then  first  saw  the  car  and 
tried  to  stop  the  train.  Palmer  kept  on  with 
the  hand  car  until  he  had  crossed  the  bridge. 
Then  the  car  was  stopped,  and  the  two  men 
attempted  to  take  It  off  the  track.  They  had 
not  time  to  fully  do  tills  before  the  engine 
came  up.  The  plaintiff  ran  out  to  the  side  of 
the  cmt>ankment,  as  he  testifies,  before  the 
enf^e  struck  the  car.  The  car  was  thrown 
upon  him,  and  his  leg  br(Aen.  He  prose- 
cutes this  action  to  recover  for  the  Injury. 

The  court  Instructed  the  jury  to  consider 
the  question  of  the  alleged  negligence  of  the 
defendant  in  only  two  particulars:  First, 
as  to  the  speed  of  the  train;  and,  second,  as 
to  the  negligence  of  the  plalntUfs  foreman: 
Involved  with  these  was  also  the  question 
whether  the  plaintiff  waa  also  gnllty  of  neg- 
llgence.  We  are  of  the  opinion  that  the  evi- 
dence as  to  the  speed  of  the  train  and  as 
to  the  plaintiff's  conduct  presented  a  case  for 
the  jury,  both  as  respects  the  negligence  of 
the  defendant  and  the  contributory  negli- 
gence ou  the  part  of  the  plaintiff.  There 
were  15  loaded  cars  In  the  train.  It  passed 
the  station  at  Cottonwood,  without  stopping, 
at  a  rate  of  speed  estimated  by  several  wH- 
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neaam  at  from  80  to  S5  miles  an  hour,  nl- 
ttioiii^  erldeoce  on  the  part  of  tbe  de^d- 
aot  tended  to  show  that  the  speed  was  not 
laore  than  10  or  17  miles  an  hour.  The 
nmnlng  regulations  forbade  such  trains  to 
paaH  stations  at  a  speed  greater  thAn  8  miles 
an  hour.  The  train  was  provided  only  with 
hand  brafces.  If  the  train  was  nmi^ng  at 
the  greater  speed  above  mentioned,  It  was 
Tery  much  In  access  of  that  allowed  by  the 
regulations  of  tbe  d^endont,  as  It  would 
seem,  and  much  greater  than  the  ordinary 
speed  ctf  frd^t  trains  at  that  place.  If  the 
train  had  been  running  at  only  the  ordinary 
rate  of  speed  It  is  reasonable  to  suppose  that 
tlie  accident  mlfl^t  not  have  occurred.  In 
the  view  of  the  Jnry  the  extraordhiary  speed 
of  the  train  may  have  beea  a  proxbnate 
cause  of  the  collision.  But  Intimately  re- 
lated to  ttils  fteture  of  the  case  Is  that  of 
tiie  plaintiff's  own  ctmduct  For  tme  not 
employed  In  railway  service  to  risk  his  life 
by  attempting  to  run  a  band  car  m  advance 
of  a  train  fcnown  to  be  approaching,  would, 
of  course,  be  nef^lgence.  But  such  a  con- 
elusim  Is  not  a  matter  of  coarse  In  the  case 
of  railroad  section  men,  whose  duty  requires 
them  to  thna  be  npon  and  pass  over  ttie 
railway,  although  there  may  be  obvious  dan- 
ger tai  so  doing.  From  the  fact  that  such 
conduct  Is  dangerons  It  does  not  necessarily 
foUow  that  It  should  be  eharaetertzcd  as 
ne^Igmce.  Ihe  service  necessarily  Involves 
exposure  to  danger,  and  the  question  of  ^e 
propriety  of  ihe  servant's  conduct  mnst  be 
considered  with  regard  to  the  nature  of  the 
service  and  the  duties  which  he  has  to  pw- 
form.  It  could  not  be  said  as  a  matter  of 
legal  Inference  tbat  these  section  men  were 
negligent,  In  view  of  the  duties  connected  with 
their  service.  In  starting  out  from  their 
station  to  run  a  half  mile  to  the  first  cross- 
ing, althMigh  th^  knew  that  a  train  was 
following  them,  whldi  m^t  stop  for  a  con* 
slderable  time  at  the  station,  although  It 
mls^t  not,  as  It  did  not,  stop  at  alL  Tbat 
was  a  question  prop«r  to  submit  to  the  Jury. 
Nor  do  ure  feel  at  liberty  to  say  tbat  the 
plalntUf  Is  conduslr^  diargeabla  with  neg- 
Ugmce  ftom  the  ftet  that  the  car  was  not 
stopped,  or  tbat  the  plalntlg  did  not  get  off, 
at  the  first  crossing.  According  to  the  evl- 
d^ce  the  car  passed  there  at  a  speed  of  16 
miles  an  hour,  making  It  unsafe  for  the  plabK 
tiff  to  get  off.  He  had  not  tbe  contnd  of  tiie 
car,  but  was  working  under  the  direction  of 
and  with  the  foreman,  who  then  told  him,  as 
the  plaintiff  testified,  to  "work  hard  to  tbe 
n«Et  crossing."  He  did  not  know,  ns  may  be 
supposed  fn>m  the  evidence,  that  the  train 
was  coming  at  an  unusual  rate  of  speed.  It 
was  not  unnatural  fliat  he  should  d  sfar  some- 
what to  the  judgment  and  direction  vt  tbe 
foremtin.  and.  as  the  tntter  was,  as  we  nnder- 
stitml.  also  en^nfred  in  propelling  the  car, 
the  iilnlutlff  Tnljrht  well  be  nt  a  Iohs  as  to 
what  he  sliould  do.  even  if  he  hnd  appref,*!- 
ated  the  danger  of  girfng  on.  The  time  for  de- 


cision would  seem  to  have  been  imt  brief.  :<» 
the  first  crossing  where  the  car  could  be  con- 
veniently taken  off  was  quickly  passed,  and 
the  car  running  on  an  embankment,  as  we 
understand.  Under  the  dicumstances,  we 
think  that  It  was  for  the  Jnry  to  say  whether 
the  plaintiff  was  chargeable  with  want  «if 
snch  care  as  ordinarily  prudent  mim  would 
exerdae  in  tbe  same  sltuatlim.  Our  conclu- 
sion Is  tbe  same  as  reflects  the  subseqnent 
conduct  of  tbe  plaintiff.  The  necessity  for 
endeavoring  to  take  tbe  car  ctf  the  track,  so 
as  to  prevent  a  collision,  was  apparent;  not 
mraely  because  of  the  danger  to  property, 
but  from  a  r^rd  to  the  safety  of  the  per- 
sons on  the  train.  The  evidence  justified 
the  belief  tbat  the  plaintiff,  after  having 
tried  to  get  the  car  off.  attempted  to  get 
out  of  the  way  ia  dang»  when  It  became 
4>parent  that  a  collision  wss  inevitable.  Tbe 
court  submitted  to  the  Jury  the  queatlon 
whether  the  plaintiff's  foreman  was  chargea- 
ble wltti  negligence.  Although  the  foreman 
was  a  f^w  servant  with  the  plaintiff,  yet. 
under  die  act  of  1887.  tbe  netfUgence  of  tiie 
fellow  servant  ml^t  constttote  a  ground 
for  recovery  against  the  master.  Steffenscm 
T.  BaUway  Gb.,  45  Hlnn.  855,  47  N.  W.  Bep. 
a068.  We  tbiak  that  the  case  presented 
was  proper  for  the  consideration  of  Oia  Jury 
upon  the  point  as  to  whether  the  foreman 
was  negligent  In  not  sttqtping  at  the  first 
crossing,  or  beyond  that  point,  as  soon  as 
It  was  discovered  that  the  train  was  over- 
taking the  hand  oar.  The  foreman  may  have 
been  chargeable  with  negUg^ice,  and  yet  the 
plaintiff  may  bedeemed  to  havebeen  not  neg- 
ligent. The  fweman  could  have  stojq>ed 
the  car  at  wIlL  PreaumaUy  the  plain- 
tiff would  have  lent  his  aid  In  dob^  so 
If  the  foreman  bad  not  determined  to  go  on. 
He  testifies  that  he  suggested  at  the  first 
crossing  that  they  dionld  stop  there.  On  the 
other  hand,  as  has  been  already  said,  tbe 
plaintiff  was  not  ocmbnlllng  the  movement 
of  the  car.  nor  prop^llng  It  nJaae;  and  tor 
him  to  have  refused  to  lend  his  aid  In  pro- 
pelUng  might  have  Increased,  rather  than 
averted,  the  danger,  Quleas  the  foreman  had 
deferred  to  him.  and  rdlnqulshed  his  deter^ 
minaflon  to  go  on. 

But  It  Is  omtended  that  the  verdict  was  er- 
ceaslve,  and  we  thhik  that  It  must  be  so  con- 
ddered.  It  was  tor  $4400.  Tbe  plaintiff 
was  80  years  of  age.  He  was  earning  $35 
a  month,  and  tbere  Is  no  suggestion  that  his 
earning  capacity  was  greater  than  was  thus 
Indicated.  Tbe  Injury  cmialsted  oidy  In  a 
transverse  fracture  of  the  thigh  bone.  As 
appears  by  the  testimony  of  the  phystcian 
called  by  the  plaintiff,  his  reoovezy  had  been 
satisfactory,  but,  aa  Is  common  In  such  cases, 
the  leg  was  shortened  fnun  a  half  to  three- 
quarters  of  on  Inch.  This  would  catue  the 
plaintiff  to  limp  In  walking,  but  evm  ttds 
would  be  obviated  by  wearing  a  high-heeled 
boot.  The  pbysldan  considered  that  tiie  leg 
would  be  as  good  as  ever,  save  as  above  in- 
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dlcated,  and  ezcepttng  also  that  it  might  be 
expected  to  tire  a  little  qtilcfcer  from  this 
cause,  and  that  there  might  be  a  tendency 
to  rtieumatlc  pain.  Of  course,  the  pain,  km 
of  time,  and  expense  ($100)  Incident  to  such 
ui  injury  are  to  be  considered.  But,  In  view 
of  the  whole  case,  we  are  nnatde  to  rerist 
the  conclusion  that  the  verdict  was  beyond 
the  proper  limits  of  mere  compensatloni 
talking  the  plalntllPB  own  Bbowlng  as  to  his 
earning  capadty,  the  amount  ot  the  rerdtct 
is  equal  to  the  sam  of  his  earnings  for  nine 
and  a  half  years'  labor;  and  that  Is  to  be  re- 
covered  in  advance  and  at  once.  The  Inters 
est  on  that  sum  at  6  per  cent  a  year  would 
be  constderably  more  than  one  half  of 
what  he  has  been  accustomed  to  earn.  And 
ret  it  seenw  to  be  apparent  that  his  earning 
capacity  fbr  the  future  will  be  but  UtUe.  If 
at  all.  impaired.  It  Is  not  without  relnci»nce 
that  we  determine  that  the  verdict  should 
not  stand;  but  the  growiug  tendency  In  the 
direction  of  extravagant  verdicts  in  this  class 
of  cases  should  prompt  the  courts  to  see  to 
It  that  the  bonnds  of  reasonable  compoisa- 
don  be  not  plainly  sxoeeded,  unless  the  case 
stifles  punitory  damages,  as  this  case  does 
not  For  this  cause  alone  the  order  dmylng 
a  new  trial  la  reversed. 

TANDBBBUROH,  X.  did  not  partlcfpate. 


McMANUS  et  al.  v.  lOtTDHN. 
(Sapmne  Oomt  of  Minnesota.    May  22, 188S.) 

CCSTOV  AUD  nSJIOB— MEaXISO  OF  WOBDS-> 

EvrnEVCE. 

Evidence  tending  to  prove  a  particular 
custom  to  treat  the  ^wd  "cord,"  in  the  meas- 
urement of  cedar  posts,  as  comprising  cnble 
fpet.  liM  so  inconelnslve  that  the  venliet  of  the 
lory  to  the  contrary  shoold  be  snstainsd. 
(SyUabns  by  the  Court) 

Appeal   from   dlstrtct   court,  St,  Lonfs 

county;  Start  Judge. 

Action  on  a  contract  by  John  J.  McManus 
tad  others,  copartners  as  He  Mn  n  its  Sc 
Sena,  against  Robert  Louden.  Plaintiffs  had 
Judgment,  and  defendant  appeals.  Affirmed. 

S.  L.  Smith  and  Cotton  &  Dlbell,  for  ap- 
penant  H.  8.  Lord,  (John  H.  Norton,  of 
counsel.)  for  respondenta. 

DICKINSON,  J.  a  wiltten  contract 
between  these  parties,  ttie  plalntUTs  agreed  to 
haul  the  "cedar  posts,"  to  be  cut  on  spedfled 
tracts  of  land,  for  which  the  defendant 
Agreed  to  pay  two  doQara  "per  cmd."  Hav- 
ing done  the  work,  the  plnlntiffti  seek  by  this 
action  to  recover  a  part  of  the  stipulated 
price,  whldi  Is  claimed  to  have  been  unpaid. 
The  issue  to  which  this  appeal  relates  la  as 
to  the  number  of  cords  of  poets  hauled,  and 
this  depoDds  npui  the  meaning  of  fbm  word 
"cord"  in  the  contract  The  plalntlifa  claim 
that  this  word,  as  used  In  the  contract  has 
the  ordinary  and  well-understood  meaning,— 


128  cubic  feet  The  defendant's  contention 
is  that  in  accordance  with  a  parttctdnr 
custom.  In  estimating  the  quantity  of  cedar 
posts  the  word  "cord"  designates  a  cnblc 
measuremokt  of  25A  feet  The  verdict  iB 
vor  of  the  ^ahotlfita,  Is  to  be  regarded  as  ex* 
pressing  tbe  comdusion  of  the  Jury  that  the 
evldmce  did  not  establish  the  odstence  of 
such  a  cnstom;  at  least  respects  the 
bualneas  of  haullnx  or  transporting  such 
propwty.  The  question  now  before  us,  tm 
this  appeol  from  an  order  Infusing  a  new 
trial.  Is  whether  the  evidence  required  a  con- 
trary omdusion  as  tothe  factof  the  existence 
of  the  alleged  custom.  It  senns  Oiat  suoh  cedar 
posts  are  largely  cut  and  sold  to  be  sawed 
Into  blocks  for  street  paving,  and  that  In 
general  the  posts  are  about  eifgbt  feet  long. 
Oonsidnable  evtdwce  was  introduced,  going 
to  show  the  existence  of  a  particular  custom. 
In  dealing  In  such  oedar  posts  In  this  part  of 
the  country,  to  regard  a  cord  aa  comprising 
2S6  cuUe  feet.  But  we  agree  with  the  con- 
dutfon  of  the  learned  Judge,  whose  ded- 
ahm  la  here  t<a  review,  that  the  proot  was 
80  inconclusive  as  to  the  existence  of  the 
alleged  cnstom  that  Uie  verdict  of  the  Jury 
should  not  be  set  aside:  The  word  *^!ord," 
In  tlie  contract,  la  of  cnumon  nae,  and  In 
genwal  of  well-known  and  unvarying  mean- 
ing. Its  meaning  fa  of  even  mathematical 
certainty.  It  was  not  sought  to  be  Miown 
that  Ite  common  meaning  did  not  prevail 
generally  In  this  locality,  but  only  that  In  the 
measurement  of  cedar  posts  It  had  a  very 
different  slgnlllcatiott;  being  tiien  understood 
as  expressing  the  quantity  of  256  cubic  feet. 
The  proof  of  the  particular  usage  was  op- 
posed to  the  general  and  ordinary  meaning 
and  use  (tf  the  word.  To  establish  the  alleged 
cnstom  it  necessary  that  the  iwot^ 

should  show  a  Tudfontt  use  of  tiie  wwd.  In 
this  particular  business,  In  a  sense  entirely 
dlirermt  from  Ita  atill  generally  prevailing 
signification.  This  peculiar  use  should  ap- 
pear to  have  been  so  general  that  all  persons 
dealing  In  respect  to  the  anbject  muat  be 
presumed  to  have  known,  and  to  have  con- 
tracted with  refermce-  to,  that  customary 
usage.  While  the  proof  tended  strongly  to 
show  %  somewhat  common  practice  in  ac- 
cordance with  the  defendant's  claim,  it  did 
not  ooncturively  show  tiiat  the  practice  had 
been  so  uniform  that  It  could  be  declared, 
notwitbatanding  the  oi^nlon  of  the  Jury  to 
the  contrary,  ^t  It  had  ripened  into  a  custom. 
There  was  evidence  reasonably  tending  to 
■how  that  the  practice  or  usage  was  of 
somewhat  recent  origin  In  this  locality,  and 
tliat  it  wasnot  uniform;  tliat  thetorm  "cord,** 
or  "lAngie  cord,"  was  still  used,  even  in 
respect  to  cedar  posts.  In  Its  ordlnaiy  alg- 
nllteatlon;  Uie  quantity  of  256  cuUe  feet 
being  re^rded  aa  a  "douUe  cord."  It  may 
be  added,  as  was  noticed  by  the  court  below, 
that  the  d^endant'a  own  conduct  waa  such 
aa  to  Justify  doubt  whether  be  understood 
the  word  "cord"  aa  having  any  othw  ttoD  ita 
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general  meanlas.  If  It  meant  206  cable  feet, 
lie  bad  orerpaUl  the  plalntlffB  on  tiie  ocn- 
tract  to  a  ccnuldefalile  amonnt.  It  appeared 
that  the  plalntUfe  bad  no  knowledge  of  tiie 
alleged  coatom  or  usage.  The  queetlon  was 
properly  for  the  jury.  Order  affirmed. 

VANDEKBXTBGH,  J.,  being  absent  by 
reaaon  of  aldcness,  did  not  participate. 


METERS  at  al.  y.  DXJIA3TH.  TRANSFER 
RT.  CO.  et  al. 

(Supreme  Court  of  Minnesota.  May  22,  1893.) 
Injunction — Disshlltios — Di^chetiox  of  (Joukt. 

Order  Ruatained,  which  dissolved  a  tem- 
poraiy  Injunction,  restrainlne  the  defendant 
from  constructing  Its  railroad  orer  the  plain- 
tiff's premises. 
(Syllabus  by  the  Court) 

Apt>eal  from  diatrlct  court;  St  Lools  coun- 
ty; Steams,  Judge. 

Action  by  Jacob  R.  Meyers  and  others 
against  the  Dulnth  Transfer  Railway  Com- 
pany and  others  to  restrain  the  construction 
of  a  railway  over  certain  land.  From  an  or- 
der dlsaolrliig  the  temporaiy  writ,  plaintiffs 
appeaL  Affirmed. 

R.  R.  Brlgga,  ft>r  appellants.  J.  L.  Wash- 
bum,  for  respondents. 

DICKINSON.  J.  This  action  la  prosecnted 
to  restrain  the  defendant  railway  company 
from  constructing  its  railroad  across  certain 
land,  an  undivided  one-third  of  which  is 
owned  by  the  plalntiCts.  Upon  the  com- 
mencement of  the  action  a  temporary  injunc- 
tion, restraining  the  defendants  from  con- 
structing the  road,  was  issued  upon  the  ex. 
parte  order  of  the  court  commissioner.  Aft- 
er the  service  of  a  verified  answer,  the  court, 
upon  the  defendants'  motion,  dissolved  the 
injunction.  This  is  an  appeal  1^  the  plain- 
tlfla  from  the  order  of  dlsaoluOon.  The  mo- 
tion was  beard  and  granted  upon  the  plead- 
ings, and  upon  the  record  of  certain  condem- 
nation proceedings  throu^  which  the  de- 
fendant railway  company  claims  to  have  ac- 
qulred  the  right  to  constract  its  road  over 
these  premises.  On  the  part  of  the  defend- 
ants It  was  made  to  appear  that  In  May, 
189fi,  the  railway  company  instituted  con- 
demnation proceedings  to  secure  a  rl^t  of 
way  over  these  premises;  and  In  the  course 
of  such  proceedings,  after  due  notice,  the  pe- 
tition of  the  railway  company  was  heard  by 
the  district  court,  where  it  was  determined 
that  the  taking  of  the  premises  In  question 
was  necessary,  and  commlsalonen  were  ap- 
pointed to  assess  the  compensation  to  be 
paid  tb&retot  to  the  plalntlffB,  among  others. 
Hils  order  was  filed  June  29th.  On  the  8th 
or  9tb  of  July,  while  the  commissioners  thiu 
appointed  were  proceeding  with  the  condem- 
nation proceedings,  the  plaintiffs  appealed  to 
this  court  from  the  order  appointing  such 
commissioners.  The  plninttfTs  executed  the 
oaual  statutory  stay  bond  on  such  appeal. 


On  tbe  9th.  of  Jnly  the  commlsalonerB  execut- 
ed tbeir  award  and  report,  whlcli  vras  filed 
In  the  clerk's  office  July  12th,  detmnlnlng 
the  compensation  to  be  paid  to  the  plaintiffs 
and  otben  for  the  taking  of  tbla  land.  The 
amount  thus  awarded  to  the  ptalntlffs  wa» 
tendered  to  ttaem,  but  refused,  and  It  was 
then  depodted  In  court*  to  bcr  p^  under  Its 
direction.  Afterwards  the  railway  company 
altered  npon  tlie  itrnmlsfls.  and  commenced 
the  oottstmctlon  of  its  road;  and  tbereupour 
about  Uie  let  of  Augnat,  the  plaintiffs  com- 
motced  this  action  to  reettaln  the  defoid- 
anta,  and  for  the  recovery  of  damages  for 
the  acts  done  on  the  land.  The  i>remisea 
were  vacant  and  nnoccniried. 

The  granting,  refusing,  or  dissolving  of  a 
temponii7  injniictlon  pendente  Ute^  while  the 
Issues  Involved  In  tbe  action  are  untried, 
must  neoessailly  rest  largely  In  Judicial  dla- 
cretlon,  to  be  exercised  with  regard  to  the 
drcumstancea  of  the  Gas&  mist  discretion 
will  be  Influenced  by  s  consideration  of  tbe 
relative  Injury  and  Inconvrailcnoe  which  may 
be  lik^  to  result  to  the  parties,  respecttvely, 
from  the  allowance  or  disallowance  of  sudk 
relief.  Hlgfa,Inj.50&  And  where  it  Is  sought 
to  thiu  restrain  the  prosecution  of  an  enter- 
prise of  a  quasi  public  nature^  as  la  tbe  case 
here  presented,  the  court  may  also  conidder 
bow  fiir  public  inteiests  may  be  affected  by 
a  suspansion  of  the  undertaldng.  Even  where 
It  has  been  finally  determined  that  a  rail- 
road has  been  wrongfully  constructed  on  the 
plaintiff's  premises,  an  Injunction  has  bc^cn 
wltheld,  to  enable  the  company  to  proceed 
to  effect  a  legal  condemnation  of  the  land. 
Harrington  v.  Railroad  Co.,  17  Kllnn.  215. 
229,  (GU.  1S8:)  I^hman  v.  Railroad  Co.,  18. 
Minn.  174,  175,  (GIL  157.)  And  see  Wood  v. 
RaUway  Co.,  33  Beav.  200.  As  this  case  wa» 
presented  to  the  court  on  tbe  motion  for  the 
dissolution  of  the  temporary  Injunction,  the 
court  would  have  been  Justified  in  the  con- 
clusion (and  we  may  assume  that  this  was 
its  conduslon)  that  the  prosecution  of  tbe 
work  sought  to  be  enjoined  would  not  irrep- 
arably, or  even  s«iously.  Injure  the  plain- 
tiffs' property;  that  the  defendant  was  em- 
powered to  acquire  -the  right  of  way  by  con- 
demnation; and  that.  In  good  faith.  It  had 
instituted  and  carried  forward  the  proceed- 
ings for  that  purpose  to  the  p<^t  of  the 
making  of  an  award  of  damages,  and  tender 
ot  payment,  before  It  had  entered  upon  the 
land.  In  view  of  these  considerations,  and 
of  the  injury  wlilch  might  result  from  the 
suspension  of  such  a  work,  we  think  that  It 
would  have  been  fairly  within  tbe  dlscre* 
tlon  of  the  court  to  have  refused  a  tem- 
porary injunction;  and,  if  an  Injtmctlon 
might  have  been  refused  In  the  first  Instance, 
the  court  ml|^t  dissolve  one  granted  ex 
parte.  Of  course.  If  the  defendants'  acts 
were  unlawful,  the  plaintiff  is  not  Mtbout 
a  remedy  therefor.  Order  affirmed. 

TANDBRRURGH.  J.,  did  not  ilt 
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COOUfiY  T.  UINNBSOTA  TRANSFER  RT. 
CO..  (HOOAN.  laterrener.) 

^Supreme  Court  of  Minnesota,    tlaj  22,  1893.) 

GakxishIient  —  Wh<i  Sliuect  to  —  Oakkisks  — 

LlEX  POK  ClIiKOEs— PkIOHITY. 

1.  A  nilwBj  comnaDj,  after  the  texmlna- 
tiOD  of  the  tranipnrtation  of  property,  ftod  whilfl 
it  is  holding  fbe  same  onlr  as  a  war^oaseman, 

is  liable  to  ganiiahmeiit  id  respect  to  such  prop- 
erty. Such  a  gRrnisfament  at  the  suit  of  a 
•traneer  to  the  contrsct  of  carrinfK.  while  it 
mnnins  in  force,  excnsas  the  companj  from 
deliTerisc  the  ^tverty  to  the  shipper  or  con- 
dgnee. 

2.  The  Hen  of  the  carrier  and  warehouse- 
man for  keeping  the  property  is  superior  to  that 
of  a  pledx«e  who  had  procured  the  property  to 
bt  transported  and  stored. 

3.  Evidence  held  to  condusfTely  show  that 
the  owners  of  personal  intmer^  pledeed  It  to 
the  plaiutUf  to  secure  tfadr  indebtedness  to 
him. 

4.  A  perfected  pledge  held  not  avoided  or 
terminated  by  the  fact  that  for  a  snpcial  pur- 
pose, and  for  the  beneit  of  the  pledi^ee,  he 
•  iiu-*^l  'ho  imiptTiv  tit  lt>>  ii<>iiii)iiilly  <^>iisiRiied, 
on  a  shipment  of  the  same,  to  the  pledgors. 

5.  A  subsequent  ^rulshment  by  an  exist- 
ing creditor  of  the  pl^gors  would  not  thereby 
acquire  a  right  superior  to  that  of  the  pledgee. 

0.  A  sale  of  the  pleil^ied  property  by  the 
pledgors  to  the  pledgee,  subsequent  to  the  gar- 
nishment, would  not  extinguish  the  rights  of 
the  nledgee,  as  between  himself  and  the  gar- 
nlshinx  creditor. 
(Syllahua  by  the  Court) 

Appeal  from  district  court,  Ramsey  oocm- 

ty;  Egan,  Judge. 

B^leTln  by  Edwin  Cooley  against  the  Min- 
nesota Tmnsfer  Railway  Company,  defend- 
ant and  WlUlam  Hogan,  interrener.  Judg-. 
ment  was  entered  for  defendant  and  Inter- 
vener, and,  from  an  order  denjing  a  new 
trial,  plaintiff  appeals.  Afflrtued  aa  to  de- 
Cendant,  and  rerersed  b8  to  Interrener. 

A  V.  Folk  and  Hairy  C  Junes,  for  ap> 
prtlant  Jfibn  G.  BoUitt,  Jr.,  for  re^ondent 
Merits  Hdm  and  John  D.  O'Brien,  for  In- 
tervener. 

DICKINSON,  J.  This  was  an  aodtm  of  re- 
plevin to  reoorer  43  horses  and  mnleB  which, 
In  tiie  coarse  of  transportatliHt  by  tall  from 
Deadwood,  Dak.,  to  St  Paul,  had  been  de- 
livered to  tile  defendant,  the  Transfer  Rail- 
way Omqtany,  and  unloaded,  and  left  In 
Its  yards.  The  possession  of  the  property 
by  the  railway  company  was  rightfol;  at 
least,  nntU  it  refosed  to  deliver  It  to  the 
plaintUF,  upon  his  demand,  on  the  14th  day 
of  April,  IfiftL  The  property  had  been  owned 
by  OaUe  ft  Gbnte  prior  to  March  2001  of 
Oat  year.  The  lOalntura  asserted  right  to 
recover  it  rests  upon  the  alleged  fact  that 
at  the  lattw  date,  at  Deadwood,  Oable  ft 
Chute  hod  ddlvwed  It  to  the  plalntm:  In 
pledge,  to  secure  blm  for  certain  Indebted- 
ness sad  Uablltty  Inonrted  In  their  behaU; 
It  beiaff  agreed  tbat  tlw  plaintiff  should  take 
the  pr<^rt3r  to  St  Paul,  and  dispose  of  It 
for  Us  reimbursement  The  railway  com- 
pany ssssrti  a  Ucn  upon,  and  right  to  retain 


possession  of.  Oie  property,  on  oceoimt  at 
its  chai^;cs  for  feeding  and  caring  tm  the 
same,  (amounting  to  $489,)  from  tba  lime 
when  it  was  rec^ved  by  It,  April  8th,  until 
It  was  taken  by  the  plaintiff  In  this  action 
of  replevin,  on  the  ISth  day  of  M^.  While 
the  railway  company  was  so  holding  the 
property,  and  before  the  pi«*nHff  demanded 
that  tt  be  surrendered  to  him,  William  Hogan 
bad  oommenoed  an  action  on  oontract  against 
Cable  ft  Chute  for  the  rtcovery  of  $1,500 
and  Interest,  and  had  caused  process  ot 
garnishment  to  be  served  upon  the  railway 
company  m  acoomit  of  its  ht^ng  this  prop- 
erty, which  Hogon  claimed  to  bdong  to 
Cable  ft  Chute.  Dnring  the  pendousy  of  this 
action  of  re^Tln,  Hogan  was  allowed,  uikhi 
his  motion,  to  Intervene,  as  a  party  therein, 
without  objection,  so  tar  ss  appeara.  He 
had  fbea  recovered  Judgmmt  In  his  action 
against  Cable  ft  Chute.  His  oontratlon  la 
this  action  Is  that  the  property  t>eIoaged  to 
Cable  ft  Camte,  and  that  be  secured  a  Um 
thereon  by  virtue  ot  the  gamlidiee  proceed- 
ings, and  that  as  to  him  the  alleged  pledge 
to  tiie  plaintiff  was  InvaUd,  if  any  such 
pledge  was  made.  The  plaintiff,  having 
taken  tiie  property  by  ^rtne  of  the  process 
in  this  action,  sold  the  same.  The  oowt, 
dedding  the  case  without  a  Jury,  found  that 
Gable  ft  Chute  "pretended  or  attempted"  to 
pledge  the  properly  to  the  plolntlfl.  bat  fliat 
this  was  Tdd  aa  to  creditors,  and  as  to  the 
defendant  and  that,  as  to  Uie  interrener, 
(Hogan,)  CaUe  ft  Chute  remained  the  abso- 
lute owner^  Judgment  was  allowed  In  ftLvor 
of  the  railway  company,  against  the  ptaln- 
tur,  for  the  reoorery  of  the  amount  ot  Its 
charges  for  keeping,  $489^  and  In  favor  ot 
the  Interraier,  Hogoa,  ax^  against  the  plaln- 
tlfl,  tor  the  reooTery  ot  the  unount  tft  his 
(Hogan's)  judgment  against  Oable  ft  Cbute. 
This  appeal  by  the  pislntlff  Is  frmn  an  order 
refusing  a  new  trial 

A  chattel  mortgage  had  been  glrai  by  Ca- 
ble A  Chnte  to  the  iflainttff,  coverliur  some,  but 
not  all,  of  the  property  here  Involved,  long 
before  the  aliased  'pledge.  We  deem  this  at 
little  Importance,  for.  If  we  could  asoertsln 
from  the  case  what  part  of  this  property 
was  Included  In  the  mortgage.  It  does  not 
appear  what  was  the  value  of  the  same. 
The  plaintiff^  oase  really  rests  upon  the 
pledge,  rather  than  upon  the  prior  mort- 
gage The  case^  as  between  the  plaintiff 
and  the  railway  company,  seems  plain,  Ir- 
reapecttve  of  the  quMtion  as  to  the  suffi- 
ciency and  effect  ot  the  pledge.  When  the 
plaintiff  demanded  possessloo  of  the  prop- 
erty, there  having  been  a  delay  of  several 
days  on  oooonnt  of  some  unadjusted  claim 
of  charges  for  transportation,  the  d^md- 
ant  waa  not  holding-  the  property  In  the  re* 
hMoa  at  a  carrier,  but  as  a  warAonsonan,. 
and  such  had  been  the  case  for  some  six 
days;  and  In  the  meantime,  and  Just  heton 
sodi  draumd.  the  garnishment  had  been 
made  In  behalf  of  Hogan.  The  gamlshmait 
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l^aOj  charg«d  the  company  with  the  re- 
•tponsiblllty  of  retaining  the  property,  as  In 
the  custody  of  the  law.  In  order  that  It 
might  be  applied  to  the  satisfaction  of  Ho- 
gan'g  debt.  If  he  should  succeed  In  main- 
taining his  claim.  It  excused  the  company 
from  delivering  the  property  to  the  plain- 
tiff. Dralte.  Attaehm.  453;  Stiles  t.  Davis, 
1  Black,  101.  Whether  goods  In  the  pos- 
sesBlcni  of  a  common  carrier,  and  while  so- 
tnally  in  trannt,  may  be  the  subject  of  gar- 
nishment, we  do  not  oondder.  We  do  not 
oonstnie  the  finding  of  the  court  to  be  that 
the  defendant  retained  the  property  as  a 
oommou  catrier.  The  defendant  company 
had  a  Uen  upon  the  property  for  its  proper 
charges  for  keeping  it;  and  the  determina- 
tion cC  the  oonrt,  awarding  •  recovety 
therefw  against  the  plaintiff,  who  had  re- 
plevied and  sold  It,  was  justifled  by  tlie  evl- 
dmoe^  and  was  in  acoMdanoe  with  the  law. 
WbetbOT  the  pledge  was  oomplete  and  ef- 
fsotual.  or  not.  the  result,  in  tbte  partknlar, 
would  be  the  same. 

Ulffei-eut  qnestlonfi  are  {wxsented,  as  be- 
tween the  plaintiff  and  the  Intervener.  As 
between  them,  the  qu^tlon  Is  one  of  prior- 
ity of  TifUxts.  If  the  pledge  to  the  pUHntiff 
was  complete  and  effectual,  and  was  stlU 
in  force  at  the  time  of  the  garnishment  by 
Hogan*  any  rights  whldb  the  bitter  ml^t 
acquire  by  the  gandshment  would  be  sub- 
ordinate to  diose  of  the  plaintiff  as 
pledgee.  It  does  not  appear  on  what  ground, 
or  for  what  reason,  the  court  found  the 
pledge  to  have  been  void  as  ft>  Uogan,  a 
crtdlbo-  of  Cable  ft  Chute.  If  it  was  be- 
cause the  evidence  was  deemed  Insnffldent 
to  establl^  the  fact  of  the  pledge  having 
been  made  at  Deadwcod,  we  should  be  com- 
pelled to  say  that  the  court  bad  fhlled  to 
fully  ai)preclate  the  force  of  the  evidence; 
for,  as  we  read  it,  it  Is  all  one  way,  and  was 
of  such  a  nature  as  to  forUd  any  other  con- 
clusion than  that  the  property  was,  by  Cable 
ft  Chute,  actually  and  completely  d^vered 
to.  and  taken  possession  of  by,  the  plaintiff, 
to  be  tqr  the  latter  rplalned,  and  dl^Ktsed  of 
tor  his  reimbursement  It  may  be  supposed, 
however,  that  the  court  conridered  that  the 
circnnistauces  connected  with  Its  transporta- 
tion to  Bt  Paul  avoided  or  terminated  the 
pledge,  or  precluded  the  plaintiff  from  as- 
iwrtlug  bis  rli^ts  as  a  pledgee,  as  against 
Ilogan.  These  drcumstances  were  as  fol- 
lows: Cable  ft  Chute  had  taken  the  properly 
to  Deadwood  pursuant  to  some  agreement 
with  Streeter  ft  Co.,  who  had  some  eaa- 
tract  or  worfe  of  railroad  omstructlon  there. 
Cable  &  Chute  had  a  subcontract  under 
Streeter  ft  Co.,  and  thdr  agreemmt  with 
Streeter  &  Co.  involved  an  uDdertnklDg  on 
the  part  of  the  latter  to  fumhJi  trnnsporta- 
tlon  for  this  property  to  Deadwood,  and 
hack  to  SL  Paid.  Cable  ft  Chute  had  com- 
pleted th^r  contract,  so  that  they  were  en- 
titled to  coll  upon  Streeter  ft  Co.  to  have 
the  property  returned  to  St  Paul  without 


expense  to  them.  When  the  property  was 
pledged  to  the  plaintiff,  bis  ageut  who  had 
It  In  his  poesesslon.  arranged  with  Cable  & 
Chute  to  conceal  thin  fact  from  Streeter  ft 
Co.,  lest  the  latter  should  refus*;  to^blde  by 
their  agreement  to  have  it  transported  back 
to  St  PauL  Hence  the  shipment  was  made 
In  the  name  of  Htreeter  ft  Co.,  and  Cable  ft 
Chute  were  named  as  consignees;  and  Stx«e^ 
er  ft  Co.  arranged  the  matter  of  transporta- 
don  so  that  no  charge  was  made  ther^or  to 
the  plaintiff,  nor  to  Cable  ft  Chuta  This 
did  not  avoid  or  terminate  the  pledge.  The 
plaintiff  employed  an  agent  who  remained 
In  charge  of  the  proper^  during  Its  trans- 
portation to  St  PauL  The  poeseashHi  was 
never  In  fftct  restored  to  Cable  &  Oiute.  Dor 
do  they  appear  to  have  ever  claimed  to  be 
In  possession  after  they  delivered  the  prop- 
erty to  die  plaintiff.  As  betwem  those  par^ 
ties,  it  Is  ertoln  that  the  pledge  remained 
effectuaL  Even  If,  after  Hm  property  had 
been  ddlvered  In  pledge  to  the  plaintiff,  the 
latter  had  intrusted  It  again  to  the  pledgors 
as  bis  agents  or  bailees  fbr  the  special  pur^ 
pose  of  taking  it  to  St  Paul  in  his  bdislf, 
to  be  there  again  restored  to  blm,  we  sup- 
imse  that  the  plnlge  would  remain  good. 
The  possesion  of  the  oilgUial  pledgors,  as 
the  agents  of  the  pledgee,  would  be  his  pos- 
session. Casey  v.  Cavaroc,  OG  IT.  8.  467. 
But  however  that  may  be^  this  case  Is 
stronger  for  the  plaintiff  than  tbat  Just  sup- 
posed, for  the  property  was  not  In  fact  re- 
delivwed  to  the  pledgors,  but  remained,  nn- 
Intwniptedly,  In  the  custody  ot  the  plaln- 
tiirs  agent 

The  fact  Uiat  the  plaintiff,  fbr  the  purpose 
above  stated,  onployed  the  names  of  Coble 
&  Chute  as  cfHudgnees,  so  Umt  It  might  ap- 
pov  that  the  property  was  shipped  for  them, 
did  not,  as  we  have  said,  divest  the  plaintiff 
of  his  pledge.  Neither  did  It  subordinate  the 
plaintiff's  rights,  as  pledgee,  to  the  sub- 
sequent daim  of  H(^n  under  the  famish- 
ment or  estop  the  former  from  dalmiog 
preference  which  his  pledge  secured  to  him. 
There  Is  no  registry  law  relating  to  the 
pledging  of  property.  If  the  pledge  was 
effectual,  it  Is  not  material  whether  Uogan 
had  notice  of  it  or  not  His  debt  was  not 
cmted  in  relhuice  upon  any  appearance  of 
continued  possesion,  or  of  absolute  title, 
in  Cable  ft  Chute,  by  reason  of  their  being 
named  as  consignees.  It  long  antedated  the 
transactions  here  In  question.  Nor,  even  if 
the  conc^ment  of  the  pledge  from  Streeter 
ft  Co.,  for  the  purpose  stated,  yna  a  fraud 
nptm  tile  latter.  It  would  not  affect  the  caa** 
of  Hogan.  It  did  not  concern  him  In  any 
way.  But  it  Is  not  even  apparent  that  the 
concealment  was  a  fraud  upon  Streeter  ft 
Co.  Their  agreement  to  secure  free  trans- 
portatlMi  batk  to  Bt  Paul  was  not  dliu 
charged  by  the  pledging  of  the  property  to 
the  plaintiff.  In  brief,  the  pledge  to  the 
plaintiff  was  valid,  and  was  prior  and  su- 
perior to  any  rights  acquired  by  the  subse- 
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quenr  ssnriabment,  askd  Qiere  Is  nothJDfi  In 
the  caw  to  estop  Urn  from  asserting  his 

A  considerable  time  after  the  garnishment, 
wblle  the  plaintiff  still  held  the  property.  It 
•eeuis  thiit  Cable  &  Chute  sold  the  same 
b>  hlu  for  s  qtedfled  prlce^  which  he  was 
to  apply  as  paym^t  on  the  Indebtedness  to 
blm.  It  Is  contended  that  thereby  the  plain- 
tiff waired  and  lost  his  rl^tt  aa  pledgee,  so 
ibat.  by  reason  of  the  gamlnhment,  the  in- 
terrener's  rights  were  superior  to  any  ranoln- 
IBK  In  the  plaintiff.  We  cannot  so  bold.  The 
transfer  of  the  l^al  tlUe,  for  a  specified 
price,  to  be  applied  on  the  debt,  was  not  In- 
consistent with,  nnd  did  not  divest  the  plain- 
tiff of,  the  essential  rights  which  he  already 
had  under  the  pledge;  that  is,  the  possession 
of  the  property,  and  the  right  to  dlspoae  of 
it  for  the  satisfaction  of  his  debt.  That 
riii^it  still  remained,  as  against  creditors  of  the 
pledgor  who  might  have  secured  attachments 
nlHequent  to  the  pledga  It  may  be  that  the 
added  Interest  which  the  sale  conferred— the 
Icgul  title— was  held  subject  to  the  Interren- 
ing  gamlahment,  and  that  the  plaintiff  might 
be  accountable  to  the  Intervener  for  the  value 
ot  the  propeity  in  excess  of  the  debt.  If  there 
was  any  such  excess.  But  the  case  does  not 
present  that  question.  It  Is  unnecessary  to 
cooidder  whether  the  claim  of  the  tntervraer 
was  a  proper  subject  of  litigation  in  this 
acrlon.  As  between  the  plaintiff  and  the  de- 
fendant railway  company,  the  order  Is  afllnn* 
ed.  As  between  the  pl^'n^*  and  the  Inteiv 
rener.  It  Is  reversed. 

VANDBRBUR6H,  l.«  did  not  take  part 
la  this  dectadiHL 


PUSHOR  V.  VILLAGE  OF  MORRIS. 
(Sspreme  Court  of  UinnesoU.   May  22,  1803.) 

POOK  fLHlWlN))— LlAltlLITT  roH  ScriUKT— tUTBVBMB 
Cnr-NTY— RrPEiI.  OP  STATCTr-*. 

1.  By  the  rtveah  in  of  the  special  Inw 
of  28^,  c.  273,  eMtabliKhin^  the  towa  system 
of  Garinir  for  the  poor  in  Stevens  county,  the 
coanty  lystcm  was  re-estab1ttihed. 

2.  The  law  repealins  the  prior  special  law 
wiR  nirf  iiiiTOiiKtiluiioiiiil. 

(SrHabas  by  the  Court.) 

Appeal  from  district  court,  Stevens  coimty; 
Brown,  Judge. 

Action  by  Joseph  W.  Pushor  against  the 
vOhige  of  Morris.  Defendant  had  Judgment, 
and  plaintiff  api>eals.  Affirmed. 

Charles  B.  Marvin,  (S.  A.  Flaherty,  of  cuuti 
sel.)  for  appellant  WUlinm  C.  BIcknell,  for 
respondent. 

DICKINSON,  J.  By  this  appeal  a  deci- 
doB  b  sought  as  to  the  construction  and 
effect  of  certain  legislation,  as  respects  the 
juration  whether  at  this  time  the  care  of  the 
poor  in  the  county  of  Stevens  is  a  duty  rest- 
taj  upon  the  county,  or  whether  that  duty 
nsta  upoa  tb»  towns  and  villages.  It  Is 


conceded  that  prior  to  tb»  legislation  oif  1880 
the  county  system  of  caring  for  the  poor,  as 
provided  by  the  General  Statutes  then  In 
force,  {chapter  15.  Gen.  St  1878.)  prevuUed 
In  this  ooonty.  Bych^ter  273  of  the  Special 
Laws  of  18S9,  (approved  April  22d,)  "each 
town  and  incorporated  vUlage**  In  the  coun* 
ties  of  Stevens  and  Grant  were  charged  with 
the  duty  of  the  support  of  the  poor  In  such 
towns  and  villages.  This  may  be  designated 
the  "town  system."  Chapter  170  of  the  Gen- 
eral Laws  of  1889  .contained  provisions  re- 
lating both  to  the  county  system  and  the 
town  system,  and  authorized  any  county  to 
change  from  one  to  the  other  In  a  manner 
prescribed  by  that  law.  By  section  1  of  this 
act,  each  county  was  cliarged  with  the  care 
of  the  poor  residing  therein,  as  provided  by 
chapter  15,  Gen.  St  1878,  "unless  otherwise 
provided  by  law."  By  section  15  It  was  pro- 
vided that  "all  counties  In  this  state  which 
are  now  under  the  town  system  of  caring 
for  the  poor  shall  so  continue,  unless  the 
said  system  shall  hereafter  be  changed  In 
accordance  with  the  provisions  of  this  act." 
In  1803.  by  a,  special  act  approved  March 
11th,  the  above  special  law  Feinting  to  Ste- 
vens and  Grant  counties,  (chapter  273.)  was. 
in  terms,  repealed.  The  effect  of  this  legis- 
lation was  as  follows:  (1)  The  town  system 
was  established  in  this  county  by  the  spe- 
cial act  of  1889.  (2)  The  general  act  of  the 
same  year  left  it  still  in  force;  it  beluK 
apparent  from  the  provision  In  section  1^ 
that  It  was  not  Intended  by  that  act  to 
change  the  system  already  established  In 
any  county.  (3)  Upon  the  repeal  of  the  spe- 
cial law,  in  1803,  the  pfovlrion  In  section 
1  of  the  KeneraJ  law  of  1880  became  appli- 
cable to  this  county,  making  the  support  of 
the  poor  a  county  charge;  for,  in  respect 
to  this  county.  It  then  ceased  to  be  "other- 
wise provided  by  law."  If  t^ls  was  not  the 
purpose  and  effect  of  the  repealing  act.  It 
had  no  pnictlcitl  effect.  Even  without  tiint 
repeal  the  county  mU;ht  have  changed  from 
the  town  system  to  the  county  system  In 
the  manner  prescribed  by  the  general  law  of 
1880.  The  repealing  act  of  1893  was  not 
Inhibited  by  the  amendment  in  1891  of  sec- 
tion 33,  art  4,  of  the  constitution.  That 
amendment  expressly  autiiorized  the  legis- 
lature to  "rei>efll  any  existing  sjKclal  or  local 
law."  Order  affirmed. 

VANDBRBURGH.  3.,  absmt. 


STATE!  ex  rel.  STEBS  et  aL  v.  OTIS.  Jadite. 
(Supreme  Court  of  Minnesota.   May  22,  1883.) 
Kminhxt  Domain  —  Compensatjon-  —  Cunhtitu- 
TiovAi.  Law  — Condemnation  Fudcrsoikob  — 

NOTICB. 

1.  The  charter  of  the  city  of  St  Paul,  as 
amended  in  l.S!)l.  loiponea  upou  the  city  the 
duty  of  pnyinK  the  eouipemtalion  aaHestted  for 
the  taking  of  property  tor  public  use:  hence 
the  Inw  aiithoriziii);  such  taking  of  property 
is  not  onconBtitutionaL 
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2.  A  notice  of  the  meetlnsr  of  thp  bonrf  of 
public  works  for  the  purpose  of  asflessine  u^n 
the  prcperty  benefited  the  coat  of  a  public  im- 

Erovement  Is  inralid  if,  in  advance  of  any 
earinx.  It  defloea  a  Ifmited  diatrict  as  embra- 
ctof  the  propertr  npon  which  the  uMnment  la 
to  be  made. 

(Syllabus  by  the  Court) 

Certiorari  in  the  name  of  the  state  on  the 
relatdon  of  John  A.  Stees  and  others  to 
Charles  B.  Otis,  Judge  of  the  district  oonrt 
of  Ramsey  coon^,  to  reylew  certain  con- 
demnation procee^nga.  Judgmoit  tor  re- 
laton. 

B.  L.  I^erce,  for  relators.  Leon  T.  Cliam- 
berlaln  and  Hennon  W.  Phillips,  tor  re- 
apondoLt. 

DICKINSON,  J.  By  a  writ  of  cerUorarl, 
the  proceedings,  nnder  the  charter  of  the  dty 
of  St  Paul,  for  the  widening  of  Bast  Sev- 
&itih  street,  and  tnyolTlng  a  condemnation  of 
land  for  that  purpose,  bare  been  brou^t 
here  tor  review.  Two  questioM  are  pre- 
sented: First  TTnder  the  city  charter,  In 
Its  present  form,  la  there  sncb  prorlalon  for 
the  payment  of  the  damages  which  may  be 
asseftsed  In  favor  of  the  landowner  for  the 
taking  of  his  land  ttkat  such  comp«isatlon 
Is  "secured"  to  him,  as  required  by  the  con- 
stltutlon?  Second.  Was  the  notice  of  the 
meeting  of  the  board  of  public  works  for  the 
assessment  of  damages  and  benetlta  insuffi- 
cient for  the  reason  that  it  speclQed  the  lim- 
its of  the  district  to  be  assessed? 

1.  The  argument  of  the  relators  upon  tbe 
first  of  these  pohits  is.  In  brief,  that  while 
by  the  proTl^ona  ot  the  charter  the  conjlrua- 
tion  of  the  assessment  of  damages  completes 
the  condemns  tlcm,  so  that  the  city  may  then 
take  possession,  no  absolute  dnty  of  paying 
the  damages  assessed  rests  upon  the  dty,  and 
that  snch  compensation  can  only  be  made 
from  the  fnnd  derlred  from  collections  of 
special  assessments.  We  cannot  admit  the 
correctness  of  this  premise  npon  which  It  Is 
claimed  that  tlie  dty  is  wltliout  power  to 
constitutionally  condemn  private  property  for 
public  use.  We  hold,  on  the  contrary,  that 
upon  the  completion  of  the  condemnation 
proceedings  It  becomes  the  absolute  duty  of 
the  city  to  pay,  within  six  montiis  thereafter, 
the  damages  awarded,  with  interest  at  the 
rate  of  7  per  cent  per  annum.  In  so  holding 
we  only  restate  what  Is  unequivocally  ex- 
pressed In  the  last  of  the  legislative  mact- 
ments  to  which  we  are  cited. — chapter  12, 
|§  2,  3,  Sp.  Laws  1891,  amending  sections  17 
and  IS  of  the  prior  law  of  ISST.  Section  17 
In  the  law  of  1887  provided  for  the  payment 
of  the  damages  awarded  "as  soon  as  a  suffl- 
clent  amount  of  the  assessments  shall  have 
been  collected  for  that  purpose;"  and  by  the 
terms  of  section  18  the  city  was  not  aathor- 
Ized  to  take  possession  until  the  money  was 
thus  collected  and  ready  to  be  paid.  Some 
other  provi^oDS  of  the  law  need  not  be  par- 
tioulariy  referred  ta  But  by  the  anendment 


of  1S91  It  waa  provided  fhut,  ihe  assessment 
having  been  oonflrmed,  it  shotild  be  a  lawful 
and  sufficient  condemnation,  and  **the.  dty  of 
St  Paul  shall  thereupon  cause  to  be  paid  to 
the  owner  of  such  property  the  amount  of 
damages  over  and  above  all  benefits  which 
may  have  been  awarded  therrfor  within  six 
months  after  date  of  the  confirmation  of  such 
assessment,  with  interest  at  the  rate  of  seven 
per  cent  per  annum;"  and  (by  section  3) 
that,  upon  the  confirmation  of  the  assess- 
ment the  dty  should  have  the  right  to  take 
possession  of  the  premises  ordered  to  be 
condemned.  It  Is  plain  that  the  very  pur- 
pose of  the  amendment  of  1891  was  to  im- 
pose upon  the  dty  the  absolute  dnty  to  pay 
the  damages  awarded  in  such  proceedings, 
and  to  diange  the  law  requiring  paym^ent  to 
be  made  out  of  a  special  limited  fund.  It 
may  be  presumed  that  this  ammdment  was 
made  In  the  law  by  reason  of  the  decision  of 
this  court  a  few  months  before  In  the  Lin- 
coln Park  Case,  44  Minn.  299,  46  N.  W.  Rep. 
355.  In  view  of  this  plain  effect  of  the  above 
act  (chapter  12)  It  may  not  be  very  Impor- 
tant whether  the  prior  act  of  the  same  year, 
(chapter  6,  Sp.  Laws  1891,)  which  waa  both 
introduced  In  the  legislature  and  passed  be- 
fore chapter  12,  contemplated  that  the  city 
should  be  chargeable  with  the  payment  of 
such  compensation  to  the  landowner.  The 
later  law  must  be  j^ven  effect  We  will, 
however,  say  in  this  connection  that  the 
twenty-fourth  subdivision  at  the  section  In 
the  earlier  of  these  acts,  spedCylng  the  piuv 
poses  for  which  taxes  may  be  levied,  (page 
202,  Sp.  Laws  1891,)  would  Indude,  as  a 
proper  purpose  for  the  levying  of  taxes,  tlie 
providing  of  means  for  the  discharge  of  any 
obligation  legally  Imposed  upon  the  dty,  as. 
under  the  later  act.  Is  the  duty  of  paying  for 
lands  condemned  for  public  use  pursuant  to 
the  charter.  Tbe  law  imposing  upon  the  dty 
the'  obligation  to  pay  the  damages  awarded, 
and  only  a  reasonable  time  being  allowed 
therefor.  Interest  being  added  to  compensate 
for  the  delay,  the  proceeding  was  not  sub- 
ject to  objection  on  constitutional  grounds. 
See  Commissioners  T.  Hxaxry,  38  Minn.  206. 
38  N.  W.  Rep.  874. 

2.  The  Improvement  for  which  assessments 
were  made  upon  the  property  of  the  relators 
consisted  of  the  widening  of  East  Seventh 
street  from  Broadway  to  Rosabd  street  the 
land  condemned  for  that  purpose  being  a 
strip  on  one  side  of  East  Seventh  street,  be- 
tween the  two  other  streets  named.  The  no- 
tice given  by  the  board  of  public  works,  the 
suffldency  of  which  Is  called  in  question,  waa 
to  the  effect  that  the  board  would  meet  at  a 
given  time  and  place  to  make  assessments  of 
damages  and  braiefits  ari^g  from  this  iin- 
prov^ent  "on  the  property  on  the  line  of 
said  Seventh  street  from  Jackson  street  to 
Kittson  street,  and  deemed  benefited  or  dam- 
aged thereby."  In  other  words,  the  notice 
was,  in  effect  that  the  distribution  by  assem- 
ment  of  the  cost  ot  tbe  ImpcoTeaMOt  would 
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be  conftned  to  ttw  property  («  SeTentb  street 
Iwtvrai  Jadcaon  and  KlttBon  streeta.  It  in- 
TolTed  or  was  based  opon  a  determlnntton 
bf  the  board,  in  adTanoa  of  any  notice  or 
bearing,  d^idng  tba  district  specially  b^- 
eflted.  and  lumn  wUtfli  therefore,  under  the 
cbarter,  ttie  cost  shoiild  be  assessed.  It  will 
be  seen  Uiat  the  district  to  be  assessedt  as 
tnfflcated  in  tUs  notice,  la  not  coextenalve 
with  the  ImproTemait  It  la  not  "the  prop- 
erty fronting  upon  anch  Improrement" 
Whether  it  extends  beyond  the  llmlta  of  the 
Improrement,  or  Is  of  leas  extent,  la  not 
probably  material.  The  rale  of  frontage  was 
not  adopted  as  the  basis  of  the  aasessment, 
but  the  rule  of  apedal  beneflt,  Irrespective  of 
froatafn;  and  the  procedure  must  be  such  as 
is  required  when  assessments  are  to  be  made 
according  to  the  latter  mle.  It  la  apparent 
from  tlM  charter  prorislons,  to  which  It  la 
anneceaaary  to  refer  parthnilarly,  that  when 
neb  asaeasmtDta  are  to  be  made  upon  what 
may  be  conTenlently  termed  the  "rule  of 
benefit,"  aa  dlstlngnlahed  from  the  more  or- 
bltmry  ride  of  frontage.  It  Is  for  the  board 
of  public  worka  to  determine  what  property 
Is  specially  t>eneflted.  See  Rogera  t.  CHty  of 
SL  Paul,  22  Minn.  491.  The  question  now  la 
Tbether  that  board  may— aa  it  aeema  to^bave 
practically  done  in  this  case— determine  thla 
without  notice  and  without  opportunity  to 
the  parties  interested  to  be  heard.  The  stat- 
atp  answen  the  question  In  terms  which 
leaTe  little  room  for  doubt.  We  refer  to  Sp. 
Laws  1887,  c.  7,  Ht  1,  Bubc.  7.  p.  335,  which 
contains  these  provisions:  "Sec.  7.  When- 
ever any  order  la  passed  by  the  common 
ooandl  by  virtue  hereof  for  the  making  aC 
any  put>llc  improvement  which  shall  require 
die  appropriation  or  cinidemnatltHi  of  any 
laod  or  real  estate,  the  said  board  (tf  public 
works  shall,  aa  soon  aa  practicable,  proceed 
to  aacerlaln  and  aas^  the  damages  and  rec- 
ompense due  the  owners  of  such  land  re- 
spectiTely,  and  at  the  same  time  to  detet^ 
mbie  what  real  estate  will  be  benefited  by 
■Dch  Improvement,  and  assess  the  damages, 
together  with  the  costs  of  the  -  proceedings, 
on  the  real  estate  by  them  deemed  benefited, 
In  proportion,  as  nearly  as  may  be,  to  the 
bmeflt  resulting  to  each  separate  lot  or  par- 
ed thereof.  Sec.  &  The  said  board  of  public 
woriu  shall  then  give  fifteen  da^'  notice  1^ 
oae  publication  in  the  offldal  newspaper  of 
the  city  of  the  time  and  plaoe  of  their  meet- 
InjE,  for  the  purpose  of  making  said  assess- 
ment. In  which  notice  they  shall  spedfy  what 
nich  aaaeaament  la  to  be  for,  and  they  ahall 
dearaibe  the  land  to  be  condemned  aa  near 
as  may  be  by  general  deacrtptlon,  and  an 
persons  interested  In  inch  improvement  aball 
bave  the  right  to  be  present  and  be  heard. 
*  *  *  board  shall  view  the  premiaea 

to  be  condemned,  and  reoelve  any  legal  evi- 
dence that  may  be  ofFered  for  the  purpose  of 
proving  the  true  value  thereof,  or  the  dam- 
agBs  that  wUl  be  sustained,  or  benefits  con- 
frrred,  by  reason  of  the  oontemplated  Im- 
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provement"  From  a  careful  reading  of  thla 
statute  It  Is  apparent  that  the  specified  no- 
tice is  required  to  be  glv^  of  the  time  and 
place  of  meeting,  for  the  purpose  not  <mly  of 
the  assessment  of  damages  or  compensation 
for  the  taking  of  the  land,  but  also  of  the 
assessment  of  benefits,  and  that  all  peraoua 
Interested  are  entitled  to  be  heard.  Without 
Bucfa  notice  end  hearing,  the  board  la  not 
authcHized  to  determine  upon  what  district 
or  property  the  burden  shall  be  Imposed, 
unless,  at  least,  the  mle  of  frontage  la  adopt- 
ed aa  the  bads  of  the  aasessment;  and,  sluoe 
the  board  Is  to  distribute  and  assess  the 
whole  cost  of  the  improvement  upon  the 
property  deemed  to  be  specially  benefited.  If 
that  be  possible  at  least,  It  follows  that  any 
predetermination  by  the  board  fixing  or  lim- 
iting, as  was  done  by  thla  notice,  the  district 
over  which  the  burden  was  to  be  distributed, 
would  be  pr^udldal  to  the  rights  of  those 
owning  property  within  that  district  TTiey 
had  a  right  to  have  the  burden  distributed  as 
widely  aa,  after  a  proper  hearing,  the  board 
should  Judge  to  be  Just.  But  by  this  notice 
the  board  deprived  Itself  of  the  power,  unless 
It  should  proceed  de  novo  under  a  different 
notice,  to  carry  the  assessment  beyond  the 
llmlta  spedfled  tai  this  notice,  even  though  It 
mlj^t  appear  upon  hearing  that  the  special 
beneflt  extended  much  beyond  such  Umlta. 
This  was  prejudicial  to  the  relators.  For  thla 
d^ect  in  the  notice  It  Is  considered  that  Judg- 
ment against  the  property  of  the  relators 
should  not  have  been  allowed,  and  the  same 
Is.  aa  to  anch  property,  reversed. 

YANDBRBUBaH,  J.,  absent 


Mccormick  et  ai.  v.  volsack. 

(Supreme  Court  of  South  Dakota.  Ma}-  28. 

1893.) 

TrI  A  L — IV«Tlt  r  CTIO  \  »— D  L'R  ESS. 

1.  Where  a  defendant  admits  the  execiitfon 
of  a  written  instrument,  bnt  seeks  to  avoid  lia- 
bility thereon,  on  the  ground  that  it  wan  exe- 
cDted  under  duress,  the  trial  court  shonld  in- 
atrnct  the  jnir  as  to  what  constitutes  durean. 

2.  In  sttcn  case,  a  charge  which  instracts 
the  Jnry  that  if  the  iaatrameut  sued  upon  "was 
obtained  by  means  of  threata.  coercion,  or  8ul>- 
Jecting  the  defendant  to  fear,"  or  "obtalaed  by 
force,  threats  of  violence,  or  fear,"  the  plaln- 
tiffa  could  not  recover,  la  defective  and  er- 
roneons  in  not  going  further,  and  adviaing  the 
Jury  as  to  the  nature  or  character  of  the 
threats  or  coercion  or  fear  which  would  avoid 
apparent  consult. 

<Syllabas  by  the  Conrt.) 

Appeal  from  circuit  court.  Day  connty;  J. 
O.  Andrews,  Judge. 

Action  on  a  Judgment  1^  L.  J.  McCormIck 
and  another,  as  surviving  partners  of  the 
firm  of  0.  H.  &  L.  J.  McCormIck,  against 
Andrew  Nelson  Volsack.  Defendant  had 
Judgment,  and  plalntlflh  appeal.  Reversed. 

H.  H.  Potter  and  George  F.  Miller,  (F. 
V.  Brown,  of  counsel,)  for  appellants.  J.  n. 
Lnud  and  Julian  Bennett,  for  re^ondent 
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KBLIjAM,  J.  This  was  an  actl<m  brought 
by  appellanta  as  plalntUb  agaluat  the  re- 
spondent as  defendant  upon  a  confession  of 
judgment  alleged  to  have  been  executed 
by  respondent  In  the  state  of  Minnesota. 
The  defense  was  that  the  same  was  exe- 
cuted by  respondent  under  duress  and  men- 
ace. The  case  was  tried  to  a  Jury,  who 
returned  a  verdict  for  the  defendant,  and 
from  a  Judgment  on  such  verdict  this  ap- 
peal is  taken. 

Among  the  errors  assigned  Is  that  the 
court  erred  In  instructing  the  Jury  as  to 
what  would  constitute  such  duress  or  men- 
ace OS  would  avoid  defendant's  act  of  exe- 
cuting Uie  confesslou.  The  court,  after  prop- 
erly charging  the  Jury  that,  the  signing  be- 
ing admitted,  the  burden  of  avoiding  it  was 
upcm  the  defendant,  proceeded  as  follows: 
"Now,  as  a  matter  of  law,  the  court  in- 
structs you  that  If  the  confession  of  Judg- 
ment was  obtained  under  such  circumstan- 
ces,—that  is,  by  means  of  thrca  ^,  coercion, 
or  subjecting  the  defendant  to  fear,— then. 
In  that  event,  it  would  not  be  such  a  confes- 
sion of  Judgment  as  Is  recognized  by  law  as 
the  voluntary  act  of  the  defendant,  and  the 
plaintlffa  could  not  recover  thereon.  Not- 
withstanding as  a  matter  of  fact  that  the 
defendant  may  have  owed  at  tbe  time  of 
this  alleged  confession,  yet  If  the  confession 
was  obtained,  as  I  say,  in  this  mauncr,-' 
by  force,  threats  of  violence,  or  fear,— then 
it  would  not  be  a  voluntary  act  of  the  de- 
fendant, and  the  plaintiff  could  not  recover.** 
We  tlilnk  this  Instruction  as  to  what  would 
avoid  the  confession  was  too  liberal,  and  al- 
lowed the  Juiy  too  much  latitude,  when  it 
told  them  that  either  "threats,  coercion,  or 
subjecting  the  defendant  to  fear."  or,  as 
again  expressed,  "force,  threats  of  violence, 
or  fear."  would  be  sufficient  to  destroy  his 
legal  liaUlity.  Under  our  statutes  the  duress 
or  menace  which  will  avoid  apparent  con- 
sent are  clearly  defined.  Sections  3004, 3505, 
Oomp.  Laws.  Compared  with  these  statu- 
tory  provisions,  we  think  such  general  In- 
structions would  not  sufficiently  Inform  the 
Jury  as  to  the  essential  elements  of  duress; 
Uiat  is,  as  to  the  nature  or  cliaracter  of  the 
threats  or  coercion  or  fear  which  would 
avoid  formal  or  apparent  consent.  But  this 
confession  was  made  and  executed  In  Min- 
nesota, and  this  question  ou^t  probably  to 
be  tested  by  the  law  of  that  state.  It  was 
not  shown  upon  the  trial  what  the  law  of 
that  state  was.  In  such  case  the  authori- 
ties are  not  entirely  agreed  as  to  what  pre- 
sumption attaches.  In  19  Amer.  &  Eng.  Enc. 
Law,  p.  47,  It  is  said  that  the  weight  of  au- 
thority Is  that  the  foreign  statute  will  be 
presumed  to  be*  the  same  as  that  of  the 
forum.  On  the  other  hand.  Prof.  Grcen- 
I<^Lf  says  that,  in  the  absence  of  evidence  as 
to  a  foreign  law,  It  will  be  presumed  that 
th<>  general  principles  and  rules  of  the  com- 
mon law  are  there  In  force.  1  QreenL  Kv. 
I.  43. 


BBFOBTEB,  7ol.  55.  (S.  D. 

Without  now  deciding  whldi  presnmptiou 
should  prevail  inthlsjurisdlcttoa.  weareof  the 
opinion  that  tbe  instmctkm  was  fofi'ly  eritl- 
cisable  under  both  the  common  law  and 
our  statutes,  and  would  allow  and  justify 
the  Jm*y  in  finding  an  avoiding  duress  or 
menace  upon  facts  which  would  not  legally 
constitute  such.  The  facts  upon  which  they 
might  tind  dm'ess  were  in  eadi  case  stated 
disjunctively.  They  might  find  duress  If 
they  believed  from  the  evidence  that  tbe 
dgnlng  was  the  result  of  fear  of  any  kind 
i^n  the  part  of  the  defendant.  While  It 
was  not  probably  so  Intended  by  the  court, 
we  think  the  effect  of  the  charge  was  that 
the  Jury  might  find  the  confession  avoided 
if  th^  believed  from  the  evidence  that  it 
was  executed  through  fear  of  ultimate  etm- 
sequencea  to  tbe  defendant  if  he  did  not 
sign  It,  without  limiting  such  consequences 
to  any  of  tbe  recognized  forms  of  duress. 
CkMley  thus  defines  "duress:"  "Duress  Is 
either  of  the  person  or  of  the  goods  of  the 
party,  and  the  former  Lb  either  by  impilsou- 
m«it,  by  threats,  or  by  an  exhibttJon  of 
force  that  apparently  cannot  be  resisted. 
*  *  *  Threats  constitute  duress  where 
rhey  cause  reasonable  apprehenMon  of  loss 
of  life,  or  of  some  great  bodily  harm,  or  of 
Imprisonment."  Cooley,  Torts.  SOU.  I'or- 
sous,  in  speabJng  of  duress  tliat  will  avoid 
contractB,  says:  "Duress  by  threats  does 
not  exist  wherever  a  party  has  entered 
Into  a  contract  under  the  influoice  of  a 
threat,  but  only  where  anifli  a  threat  ex- 
cites a  fear  of  some  grievous  wrong,  as  of 
death,  or  great  bodily  Injury,  or  unlawful 
imprisonmait''  1  Pars.  Cont.  303.  Oreen- 
leof  says:  "The  common  law  divided  it  [du- 
ress] into  two  classes,  namely  duress  per 
mlnas.  and  durou  of  imprisonment.  Duress 
per  minas  is  restricted  to  fear  of  toss  of  life 
or  of  mayhem  or  loss  of  limb.  or.  In  other 
words,  of  remediless  harm  to  the  person." 
2  GreenL  Gv.  <  801.  Undoubtedly  these 
definitions  are  too  narrow  to  be  now  ac- 
cepted as  inflexible,  but  they  serve  to  show 
the  importance  of  fully  and  carefully  In- 
forming the  Jury  in  a  case  like  this  as  to 
the  character  of  the  compulsion  or  threats 
or  fear  which  will  avoid  a  contract.  Threats 
reasonably  producing  fear  of  great  bodily 
harm  would  be  duress,  but  threats  reason- 
ably producing  a  fear  that  if  he  did  not  exe- 
cute the  confession  plalntlfl  would  use  other 
more  expensive  or  troublesome  means  of 
procuring  Judgment  or  collecting  the  debt 
would  not  be  duress.  In  this  case,  if  the  ju- 
ry believed  ail  the  evidence  of  defendant  as 
to  the  circumstances  under  which  this  con- 
fession was  consented  to  and  signed,  tliey 
might  have  properly  found  duress;  but  tliey 
ought  not  to  have  sn  found  If  they  only  be- 
lieved from  the  evidence  that  defendant 
executed  the  confession  through  fear  of 
Bomettiing  which  would  not  constitute  du- 
ress. It  is  e.-isy.  In  tills  case,  to  say  that  the 
Jury  evidently  iK'hevcd  the  statements  of 
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tbe  defoodant  as  to  tbe  drcomatftnces  un- 
der which  he  rigned  the  confeaston,  and  dlB- 
eredited  that  of  plalntillB'  wltneasea,  and 
that  defcudaut'a  atatemonta  made  a  dear 
case  of  dureas;  but  under  the  inatmctiima 
of  tbe  court  tbe  Jury  mUfiit,  have  returned 
this  oome  Terdlct  If  they  discredited  all  of 
de(«idaiit^  statementa  whidi  dlsttaictlTelr 
brausfat  the  alleged  dureoa  wlOiin  the  defini- 
tion of  tbe  law,  but  Btlll  beliered  that  he 
signed  it  thnnisfa  fear  of  aome  other  oou- 
aeqneaices  than  of  InJuiy  to  person  vr  i)rop- 
erQr.  We  cannot  tdl  bow  much  or  how 
Mttle  of  tbe  eTidrace  <a  either  wltneaa  th^ 
bdlered.  and  the  error  of  the  Instroctlm  la 
that  It  left  IlLem  at  Uberty  to  And  audi  rer- 
dlct  opoD  ntteriy  tauafSdent  evidenee.  We 
tUnk  the  failure  of  the  Inatmctlona  to  go 
fortber,  and  define  to  the  Juiy  what  conae- 
quencea  must  be  reasonably  feared  or  ap- 
Itf'Aended  In  order  to  avoid  the  execution 
of  tbe  confeoBlon  was  a  defect  and  error 
that  ml^t  hare  woriced  to  tbe  plalntiffB' 
prftJodioeL  Tbe  Judgment  of  the  drcult  court 
to  renraed,  and  tb»  cause  remanded  for  a 
new  ttlaL  All  the  Judgea  concurring. 


Mccormick  harvesting  mach.  go. 

T.  REED,  (JAMES,  Garnishee.) 

(SDpreme  Court  of  WtscoDsiiL    May  2,  1803.) 

Appeal— When  Lies— Oaknisbment. 

Tbe  maio  defendant  in  garnishee  pro- 
CMdincs  cannot  nppeal  from  a  Judgment  against 
toe  samiiilice,  exter  the  latter  has  BUed  out 
and  served  a  writ  of  certlocari  in  tlie  same  no- 
eeeding. 

Apswol  firom  circuit  court,  Bode  county; 
Mm  R.  Bennett,  Judge. 

Aotkm  by  the  McConnlCk  Harreetlng  Ua- 
dilne  CfHupany  against  Mauiioe  Beed  and 
8.  L.  James,  garnishee.  Judgment  was  raa.- 
dned  against  the  gamlahee.  From  an  order 
denyiiv  Its  motion  to  dlsmlsa  the  appeal  of 
Uanrioe  Reed,  plaintiff  appeals.  Berersed. 

The  oUier  fhcts  fully  appear  In  the  fdlow- 
teg  statement  by  WINSLOW,  J.: 

This  was  a  garnishee  proceeding  In  Justice 
court  against  8.  L.  James  in  aid  ftf  an  eze>- 
CDdon  ujfoa  a  Judgment  In  tavog  of  the  Uo- 
Coradok  Harvesting  Machine  CMnpany 
against  Hauzloe  Beed.  Judgment  was  ren- 
dered in  the  garnlsfaee  proceedings  against 
the  garnishee.  Januoiy  i,  1902,  for  $17&4C 
and  oosta.  On  the  2HA  day  of  January, 
1893,  tbe  garnishee,  defendant  James,  sued 
out  a  writ  of  certiorari  tram  Uie  drouit 
court.  In  tbe  usual  form,  alleging  loss  oC  Jn- 
rlsdlctlni  by  the  Justice.  The  writ  was 
SMTed  upon  die  Justice  on  tbe  same  day, 
and  thereafter  on  sold  day  tbe  defendant 
Keed  filed  a  notice  of  appeol  with  lha  Jus- 
tice. Appellant  moved  to  dismiss  the  ap- 
peal in  the  drctdt  ooort  on  the  ground  that 
no  appeal  could  be  taken  after  tbe  writ  ot 
certiorari  had  been  served.  The  motion 
waa  overruled,  and  from  the  order  overrul- 
taic  the  motioii,  plaintiff  appeals.  The  oer* 


tlorarl  action  was  heard  In  ttie  dronit  court, 
and  Judgmoit  reutered  aSlrming  the  Jus- 
tice's Judgment  but  npm  appeal  to  thia 
court,  at  the  preset  term,  that  Judgment 
was  reversed,  on  the  ground  Quit  tlie  Ju»> 
tloe  bad  lost  Jurisdiction,  and  tiie  cantfewaa 
mnanded  to  the  drcult  court,  with  Erec- 
tions to  reTOise  tbe  Judgment  of  tbe  Justice. 
Machine  Oa      James,  64  N.  W.  Bep.  1088. 

Doe  &  Sutherlnnd,  tor  ontdlonL  F.  OL 
Burpee,  for  respondent 

WmSLOW,  J.,  (after  stating  tiie  facts.) 
The  exact  question  presented  Is  whether  an 
appeal  con  be  taken  by  the  main  defendant 
in  a  gfimlshee  action  a^Tter  the  garnishee  de- 
fendant has  sued  out  and  served  a  common- 
law  writ  of  certiorari  In  the  same  action.  We 
think  this  question  must  be  imswcred  In  the 
negative^  The  Issunnce  and  service  of  the 
writ  at  once  removed  the  entire  record  of 
the  garnishee  action  from  the  Justice  court 
to  the  drcult  coiu*t  Neuman  v.  State,  7tt 
Wis.  112,  46  N.  W.  Bep.  30.  There  was 
nothing  left  for  the  appeal  to  act  upon. 
How  could  the  Justice  moke  a  return  ui>on 
the  appeal  ot  the  'testiniMiy,  proceedfugB. 
and  Judgment"  when  the  entire  record  of 
the  cause  had  already,  by  the  operation  of 
the  writ  of  certiorari,  been  removed  from 
his  tribunal?  Again,  the  difficulties  attend- 
ing the  splitting  up  of  the  actltm  into  two 
separate  actions,  one  of  which  may  be  pend- 
ing in  one  court  and  one  In  another,  and  in 
Tvhlch  oontmdictory  Judgments  may  be  ren- 
dered, seem  Insunnoimtable.  I^eglsIiitloD 
might,  perhaps,  remedy  tiie  difficulty,  but 
until  It  does  we  think  such  an  sppenl  must 
be  held  inoperative.  Order  reversed,  and 
cause  remanded,  with  directions  to  '^fa'nf'w 
the  appeaL 


DATTON  V.  DBABHOLT. 
(Supreme  Court  of  Wisconsin.    May  2,  1803.) 
UsfBT- What  Cox9titute8. 

Plaintiff  applied  to  defendant  for  a  loan 
of  $^)0  for  sis  mouths  at  a  given  lnter(>Kt,  to 
be  secured  by  a  rbatte]  mortcajre  un  iH-rsonal 
property,  and  aRretil  to  pny  tleteudont.  "for  ncC- 
ing  as  uiy  agent  in  pnicuriug  nuvh  loan,  nin)  for 
examining  naid  prup^rty,  aoil  drawing  tlie  nec- 
e««ary  papers,  •  •  •  the  sum  of  ?(«)." 
I'laintiff  was  unable  to  pay  the  prinoipul  when 
due,  and  an  extennlon  of  one  month  n-ati  ob- 
tained, on  payment  of  $10.  The  time  wiiu 
exteiiUe<l,  on  pajMiieut  of  JlO  eatrh  mouth,  for 
nearly  a  year.  PlainHtf  claimed  that  thp  $ttO 
withheld  from  the  orictnal  loan,  and  tbe  month- 
ly payments  ot  IlilU,  were  la  fart  imytiipnlH  of 
iDterest  on  the  loan,  and  hr&nght  action  to  re- 
cover the  amount  of  such  nnyments  exceeding 
10  per  cent  as  usurious.  There  wati  evidence 
that  defendant  obtained  the  loan  from  bis  fa- 
ther-in-law, who  bad  been  engnued  in  such  trans- 
actions for  yeant.  There  was  also  cTidence  that 
the  money  really  belonged  to  defendant  Hiii, 
tliat  on  ^th<!r  theory  a  verdict  for  plaintiff 
would  not  be  disturbed. 

Appeal  from  superior  courts  Milwanln* 
county:  7.  L.  Qllson,  Judga 
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Action  hj  May  Dayton  against  S.  X  Dear- 
bolt  to  rooorer  tisnrious  Interest  Judgment 
for  plaintiff.  D^oidaut  appeals.  Affirmed. 

The  other  facts  fiilly  appear  In  the  follow- 
ing statement  by  WIN8L0W,  J.: 

Thla  la  an  action  to  recover  back  nsnrions 
Interest  In  July,  1887,  deCmdant  lived  at 
Reedibnrg;  but  was  doing  bostness  In  Mil- 
waukee under  the  name  of  the  Milwaukee 
Mortgage  Loan  Company,  the  baslness  being 
In  charge  of  one  Breuhelser.  PUUntlff  ap- 
plied at  the  Milwaukee  office  for  a  loan  of 
9300^  July  22, 1887.  and  signed  an  appllcatton, 
the  material  parts  of  which  are  as  follows: 
**MUwaukee,  Wis..  July  22nd.  1887.  May 
Dayton  and  Qeo.  Darling,  of  the  dty  of  Mil- 
waukee, Milwaukee  county,  state  of  \n8coii- 
sin,  hereby  apply  to  Milwaukee  Mortgage 
Loan  Company  to  act  as  my  agent  to  pro- 
cure for  me  a  loan  of  three  hundred  dollars, 
for  six  months,  ^th  interest  at  X  per  cent 
per  annum,  to  be  secured  by  eliattel  mort- 
gage on  personal  property  owned  by  me,  sit- 
uated at  my  residence  129  2nd  street,  and  de- 
scribed in  a  certain  chattel  mortgage,  execut- 
ed by  me  and  beoxlng  even  date  hctrewitb. 
And  I  agree  to  pay  Milwaukee  Mortgage 
Loan  Company,  for  acting  as  my  agent  In 
procuring  sncb  loan,  and  for  examhdng  mid 
property,  and  drawing  the  necessary  papas 
to  perfect  such  loan,  if  they  are  able  to  pro- 
cure the  same,  the  snm  of  sixty  dollars; 
they  to  diaii^  nothing  for  examining  said 
property,  or  for  services  of  any  kind,  unless 
they  procure  said  loan  for  me."  Plaintiff 
was  nnaUe  to  pay  the  principal  when  due, 
and  made  aroUcation  for  on  «ctenslon  of 
time,  to  obtain  whldi  she  was  obliged  to  sign 
the  following  iHiper,  and  at'  the  same  time 
pay  the  dcfeodnnt  or  his  agent  $10:  "If  the 
Milwaukee  Mortgase  Loan  Company  procure 
for  me  extension  of  loan  described  in  my  ap- 
plication No.  477  for  one  month  from  the  22nd 
day  of  January,  18S8,  I  agree  to  and  do  par 
them  ten  dollars  for  their  services  In  pro- 
curing such  extendon  for  me,  1  to  be  at  no 
other  expense."  In  the  same  way  the  time 
was  extended,  on  payment  of  $10  each  month 
thereafter,  for  more  than  a  year.  Payments 
were  also  made  on  the  principal  from  time 
to  time  until  the  prindpal  was  nearly  paid. 
rChe  plaintiff  claimed  that  the  sum  of  $60 
held  back  by  the  defendant  from  the  original 
amount  of  the  loan,  ostensibly  as  pay  for 
services  In  procuring  the  loan,  and  the 
monthly  payments  of  $10,  ostensibly  for 
services  In  procuring  extensions  of  the  loan, 
were  in  fact  payments  of  Interest  on  the 
loan,  and  she  brings  this  action  to  recover 
the  amount  of  such  payments  of  Interest  ex- 
ceeding 10  per  cent  per  annum  as  usurious. 
It  was  claimed  by  defendant  that  the  true 
nature  of  the  transaction  was  shown  by  the 
papers;  that  the  payments  were  In  fact  pay- 
ments for  services  In  procuring  the  loan  and 
e.\t('nsion8  thereof;  that  the  defendant  acted 
simply  as  agent  of  plaintiff,  and  procured  the 
money  loaned  from  one  Madsey,  his  father^ 


in-law.  who  knew  nothing  of  the  transactton; 
and  that  eonaequently  there  was  no  usury  hi 
the  transaction.  The  jury  found  fbr  the 
plaintiff  tor  the  amount  claimed  by  her  to 
be  usurious  payments  of  Interest  and,  from 
Judgment  thereon,  defendant  appealed. 

Austin  &  Hamilton,  for  appeUant  McEl- 
roy  &  Trottman,  tax  lespondeat. 

WINSLOW,  X,  (after  stating  the  facta.) 
The  question  Is^  did  the  evidence  Justify  the 
Jury  in  finding  that  the  transactions  In  qae»- 
tlon  were  usurious?  **It  is  mtirely  Immate- 
riial  lu  what  manner  or  form,  or  under  what 
pretense^  the  usniy  was  oacted  and  paid. 
The  contract  wiU  not  be  held  good  merely  be- 
cause upon  its  face  and  1^  its  words  it  is 
free  from  taint,  If  substantially  it  be  usuri- 
ous. Courts  look  at  the  substance  of  the 
transaction,  without  regard  to  the  shifts  by 
wtddi  it  is  mdeavored  to  avoid  the  provl- 
■lona  of  the  statute.**  Iiee  v.  Peckham,  17 
Wis.  388.  Looking  at  the  transactions  in  this 
case  in  the  U^t  of  tUs  general  rule,  we 
agree  entirely  with  the  Jury  that  the  careful- 
ly worded  contracts  and  applications,  by 
which  it  is  made  to  appear  that  the  defmd- 
ant  was  acting  as  agent  only  for  the  plain- 
tiff, and  recelvhig  the  moneys  in  question  for 
services  as  sudi  agent,  were  in  fact  lint  the 
flimsiefll;  of  shifts  and  devices  by  which  the 
real  character  of  the  transaction  was  expect- 
ed to  be  concealed.  They  were  the  stereo- 
typed contrivances  of  the  usurer.  We  have 
httle  patience  to  disotss  the  evidence.  If 
the  Jury  came  to  the  eonduslon  that  Mackey 
knew  and  approved  of  the  taking  of  usurious 
Interest  there  was  suffldent  evidence  to  Jus- 
tly them  in  so  finding.  According  to  Dear- 
holt's  own  evidence,  liis  &gea<^  for  Mackey 
was  of  long  standing.  He  loaned  and  re- 
loaned  Macke^'s  money,  and  used  his  own 
Judgment  as  to  the  cbsracter  of  the  loami. 
He  sent  him  monthly  statements  of  such 
loans,  which  were  numerous.  Dearholt  sa3's: 
"He  [Mackey]  was  to  receive  a  legal  rate  of 
interest  for  his  money,  and  he  allowed  rae 
to  loan  It  to  parties,  for  which  they  wei-o 
willing  to  give  me  a  commission."  Mackey 
was  his  father-in-law.  and  their  bustnc(>s  re- 
lations seem  to  have  been  of  the  most  in- 
timate nature.  Tbat  be  knew  of  the  nature 
of  Dcarholt's  loans  can  liardly  be  a  subject 
of  doubt.  On  the  other  band,  there  was  also 
ample  evidence  from  which  the  Jury  would 
be  Justified  in  finding  that  Mackey  was  mere- 
ly a  man  of  straw,  and  that  the  moot^ 
loaned  was  In  fact  the  money  of  Dearholt. 
Mackey  died  February  15,  1888,  before  the 
payments  had  all  been  made  on  the  note. 
His  administrator  never  had  possesedon  of  the 
note,  and  never  received  any  money  from 
this  loan.  Since  Mackey's  death,  Dearholt 
suys  he  has  accounted  to  his  wife  (Madcey's 
daughter)  for  the  proceeds  collected  after  h« 
father's  death.  She  was  not  of  course,  en- 
titled to  these  mon^  as  bdr  of  her  tathw. 
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beeaxM  tha  personal  property  passed  to  the 
admiidstTator.  The  plalntUTs  eridence  Is 
poalttTe  that  she  borrowed  the  money  of  de- 
fendant under  an  agreement  to  pay  flO  per 
DKHttii  Intenat  Transparent  suhtertngesare 
abundant  In  tlie  ertdence  wWdx  tmd  to  con- 
flnn  the  Idea  that  Dearbolt  was  In  fiict  the 
real  par^  In  intraeat  If  the  jmj  reached  el* 
ther  of  the  condualona  above  Indicated,  the 
Terdlct  was  right  The  charge  of  the  court 
was  fair,  and  cwtalnly  not  too  faTorable  to 
tiie  plflintltf.  We  have  discovered  no  error. 
Jndgm^t  affirmed. 


In  re  PITT'S  ESTATBL 
Appeal  of  McKIASTER. 
(Sivreme  Cotirt  of  WIbcodsId.  May  2,  1S93.) 

WlTltBSS  —  OuxriDENTIAL    CoHMUXICATIONS  — 

WiLLs~TBSTAMKirri.Kr  Uapacitt  —  UsuL's  Ik- 

rLUEXCB  — EVIDBXCIC 

L  Where  an  attorney  who  drew  a  wiU 
iisns  it  as  a  witness  at  the  request  of  testatrix, 

be  is  free,  in  an  action  to  contest  the  will,  to 
testify  to  any  fact  io  regard  to  the  will  and  its 
execution  which  he  learned  by  virtue  of  his 
professional  relation. 

2.  Testatrix,  aged  63  years,  made  her  will 
a  short  time  before  her  death,  and  while  suffer- 
ing neat  pain.  She  had  no  ^Idren,  and,  aft- 
er giTiDg  a  nomber  of  legacies,  left  over  half 
her  estate  to  a  nephew  and  niece.  Several 
witnesses  testified  as  their  opinion  that  she  was 
not  competent  to  make  a  will,  but  they  did  not 
pre  circumstances  on  which  the  opinion  was 
based.  Testatrix's  doctor,  lawyer,  and  pastor 
testified  that  she  was  fully  comoetent  to  malce 
a  will  at  the  time  she  did.  Held,  that  the  evi- 
dence Justified  a  finding  of  testamentary  capaci- 
ty- 

8.  On  a  contest  of  a  will,  the  facts  that 
proponent  and  wife  occupied  testatrix's  house 
with  ber,  nursed  her  in  her  last  illness,  and 
were  bequeathed  half  of  her  estate,  do  not  raise 
t  presumption  of  nndue  influence  where  there 
Is  no  evidence  that  they  had  any  control  over 
testatrix,  or  that  they  tried  to  prejudice  her 
aniost  any  relative,  or  even  that  they  knew 
what  the  provisions  of  the  will  woe  imtil  aft- 
H  it  was  executed,  thou^  proponent  enqiloyed 
Ua  attorney  to  draft  the  will. 

Appeal  from  circuit  court.  Bock  cotmly; 
John  B.  Bennett,  Judge. 

Application  by  Bmmett  Scriven,  executor, 
to  admit  to  probate  an  Instrument  propound- 
ed as  the  hut  wUl  of  Susan  R.  Pitt,  de- 
ceased. From  a  Judgment  of  the  circuit 
court  afBrming  a  Judgment  at  Hie  coun^ 
court  admitting  the  Instrument,  A.  H.  Mo 
Master  appeals.  Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  PINNKY,  J.: 

This  la  an  appeal  from  the  Judgment  of  the 
drcDlt  court  affirming  the  order  of  the 
coon^  ooort  for  Rock  county  admitting  to 
probate  an  Instrument  propounded  as  the 
last  will  of  Susan  R.  Pitt,  deceased,  made 
Angost  3,  1891.  She  died  on  the  10th  day 
<rf  the  same  month.  The  validity  of  her 
will  was  contested  by  A.  H.  McMaster,  one 
ot  her  heirs  st  law,  on  the  ground  of  want 
of  testamentary  capacity  of  the  testatrix; 
that  tt  was  not  executed  by  her.  If  at  all, 
with  full  knowledge  (rf  Its  provtslons;  and 


that  U  was  made  and  obtained  tbxtmi^  fraud 
and  ondne  InfloenoB  on  the  deceased,  prao* 
tlced  by  Bmmett  Seilven  and  Hattle  Scriven 
and  others.  The  county  court  after  a  hear- 
ing..adndtted  the  Instrument  propounded  to 
probate  as  the  last  will  and  testament  of 
the  deceased,  and  the  circuit  court,  after  a 
fall  heartaig,  found  In  Its  favor.  The  testa- 
trix was  a  widow,  aged  63  years,  and  had 
been  In  feeble  health  for  many  mouths 
prior  to  her  death,  and  for  the  last  two 
months  was  confined  to  her  bod,  and  died 
from  the  effects  of  a  cancer.  She  left  no 
child  or  dilldren,  nor  any  desccntdont  of 
■nch,  surviving  her.  Her  holrs  at  luw  were 
two  sisters,  one  redding  In  Vermont  and  the 
other  in  New  York,  and  several  children  oi' 
a  deceased  brother  and  of  two  deceased 
sisters.  Of  ttiese  the  McMaster  family  would 
have  taken  one-flfth  of  the  estate,  and  the 
proiwnait  Emmett  Scriven,  his  mother.  El- 
len Scriven,  his  wife,  Hattle  Scriven.  and  his 
sister,  Susie  Scriven,  for  each  of  whom  pro- 
vislon  Is  made  by  her  will,  wouM  have 
taken  no  part  of  the  estate.  Her  estate 
was  of  the  value  of  $15,000,  couslBtIng  of  a 
farm  of  128  acres  of  hind,  a  house  and  a  lot 
and  one-half  of  land  In  Behdt,  and  certain 
personal  estate.  She  gave  her  niece  Ellen 
Scriven  f 1,000,  to  her  niece  Susie  Scriven 
$000  and  her  homestead  In  Belott,  Wis.,  and 
to  her  sister  Mrs.  R.  C.  Peck  $500,  and  to  her 
slaters  Diana  Chase  and  Dofcaa  Wllstm  $500, 
to  be  divided  between  them  according  to  tlx- 
Judgment  of  her  executor;  to  her  nephews 
Hu|^  and  Warren  McMaster  $1,000  each,  to 
her  nephews  Frank  and  Fred  Peckham  $500 
each,  and  to  Mrs.  David  Amlta,  Mra.  P.  E. 
Favor,  and  Mra.  J.  E.  Vette  $300  each;  to 
her  physician.  Dr.  Thompson,  and  to  her 
friend  Mrs.  Austin  Glbbs,  $100  each;  and  to 
the  First  Baptist  Church  of  Belolt  $500.  to 
purchase  a  pipe  organ  costing  $1,000,  If 
bought  within  one  year  after  her  death;  and 
all  the  rest  of  her  estate,  after  paying  said 
legacies,  to  her  nephew  and  niece,  Mr.  Em- 
mett Scriven  and  Mrs.  Emmett  (Hattie) 
Scriven.  It  will  be  seen  that  Mr.  andMra.  Em- 
mett Scriven  would  take  under  this  will 
somewhat  more  than  one-half  of  the  enUra 
estate.  Mr.  and  Mrs.  Haynes  had  resided 
with  the  testatrix  In  her  homestead  In  Belolt 
for  about  17  months,  occupying  part  ot  the 
house,  and  the  rest  was  reserved  for  ber; 
and  In  March,  1891,  the  contract  for  such 
occupancy  had  been  renewed  for  another 
year,  she  having  expressed  herself  as  beinc: 
satisfied  that  they  should  remain  that  length 
of  time.  About  two  weeks  prior  to  July 
20th  of  that  year,  without  asedgnlng  any 
reason,  the  testatrix  sold  to  Mrs.  Hoynes: 
"I  feel  as  though  I  ought  to  tell  you  thnt 
we  are  going  to  take  steps  to  put  you  out  ot 
here,"  and  that  she  had  put  It  in  the  haiuSs 
of  Emmett  Scriven  to  get  the  Haynes  family 
out  She  had  a  short  time  before  ofTercH 
them  $50  to  move  out.  and  Mrs.  H.  wanted 
more,  and  she  told  Mrs.  Haynes.  "It  yoo 
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set  any  mora  oat  of  me  tlian  I  hare  offered 
It  will  be  at  tbe  end  of  a  law  mit**  Bmmett 
ScrlTen  then  saw  Mr.  Baynea  aboat  tbe 
niatter,  and  he  wanted  $1SU.  and  It  was 
agreed  between  Haynea  and  Wldtham, 
ScriTOi'B  attorney,  tliat  Eaynea  aboold  hare 
the  $150,  when  the  latter  claimed  that  the 
testatrix  owed  him  $25  for  board,  and  be 
wanted  that  In  addition;  and  tbat  WkUiai' 
saw  ScrlTen  about  It,  when  the  lattOT  said 
that  hewonld  vaythe^lf  be  bad  to  pay  It 
out  of  bis  own  pocket  The  Haynes  &mily 
moved  out  July  2001,  and  Emiuett  Scrlven 
and  family,  contfattog  of  himself  and  wife. 
Hattte,  his  mother,  EUen  Scriv^  and  his 
slater,  tiusle  Scriren,  moved  in.  The  paper 
pnq^onnded  as  such  last  win  was  drawn  by 
J.  u.  Wlckham,  an  attorney,  and  attested  by 
him  and  Dr.  O.  W.  Uerriman.  At  the  time 
of  encuting  It.  and  for  a  considerable  space 
ot  ume  prior  thereto,  the  testatrix  bad  been 
a  reiy  sick  woman,  and  she  suffered  con- 
stant poln,  and  was  subject  to  paroxysms, 
wmch  were  very  excrudatlng.  At  the  dato 
of  the  will  ahe  was  prostrated  In  bed;  and 
the  attorney  who  drew  the  will  and  who 
was  called  for  that  purpose  by  Gmmett 
Scriven.  visited  her  three  times,  In  order 
to  complete  it,  the  last  visit  being  August 
3d,  at  whldi  time  ahe  signed  it,  raised  In  her 
bed,  and  bolstered  up  with  piiiows.  The  will 
was  taken  away  by  Dr.  Merriman,  and 
kept  by  him  until  the  day  of  her  death, 
when  It  was  given  to  Emmett  Scriven,  nnd 
him  taken  to  JanesvUle,  and  deposited 
for  probate  with  the  county  judge.  The 
only  declaration  shown  to  have  been  made 
by  the  testatrix  as  to  her  Intended  disposition 
of  her  property  was  that  made  some  consid- 
erable time  previous,  when.  In  speaking  of 
her  relatives,  she  said  she  supposed  they 
would  all  get  a  sUce  of  her  estate.  There  Is 
no  testimony  whatever  to  abow  that  any 
convetsatlcm  had  been  had  with  her  with 
reference  to  a  plan  or  scheme  of  the  will, 
or  any  particular  dl^osition  of  her  estate, 
prior  to  her  instructions  ^veo  to  Mr.  Wlck- 
ham In  regard  to  its  preparation.  It  does 
not  appear  that  she  was  solicited  by  any 
one  to  make  any  disposition  in  favor  of  any 
particular  person.  Mr,  Wlckham  testifies  to 
three  visits  to  her  In  obtaining  her  views 
and  Instructions,  and  that  It  was  read  over 
twice  to  her  before  It  was  executed.  He 
testified  fully  as  to  the  raecutlon  of  the 
will,  and  as  to  what  took  place  between 
him  and  the  testatrix.  Objection  was  made 
to  his  testimony  on  the  ground  that  he  was 
not  a  competent  witness  to  testify  to  what 
took  place  between  him  and  bis  client,  the 
testatrix,  but  the  court  overruled  the  objec- 
tion. The  proof  of  the  formal  execution  of 
the  will  was  full  and  complete.  The  more 
important  testlmtMiy  In  relation  to  the  com- 
petency of  the  testatrix  was  by  Mr.  Wlck- 
lii'm.  Dr.  Mprrimnn.  imd  the  Reverend  Mr. 
Bestor.  her  pnstor,  who  called  on  her  to  see 
her  several  times,  and  It  showed  that  she 
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was  entirely  competent  to  make  the  will. 
There  was  conaldwatde  other  testimony  on 
the  subject  of  competency,  and  several  wit- 
nesses who  had  seen  her  expressed  the 
opinion  that  she  was  not  competent,  but  did 
not  testify  to  facts  and  drcumstances  suf- 
fldent  to  Justly  such  oonduslon.  The  tes- 
ttm(Miy  all  showed  that  she  soffered  a  great 
deal  of  pain,  but  there  is  no  proof  to  show 
that  her  utterances  were  incoherent  Ir^ 
ratlonaL  She  had  a  dread  of  the  pain  and 
suffering  that  she  must  undergo  before  death 
might  come  to  her  relief.  She  would  look  at 
times  deathly,  and  lier  ^es  would  Iw  closed. 
She  had  the  exhaustion,  mental  and  physical, 
that  la  tbe  result  of  protracted  suffering. 
After  the  will  had  been  made,  and  befoiB 
her  death,  Emmett  Scriven  showed  Hngfa 
McMaster  a  statement  of  the  provisions  of 
the  will,  but  it  did  not  contain  the  re^uary 
clause,  or  the  provision  disposing  her 
homestead  to  Hattle  Scriven,  Ills  wife.  The 
will  was  delivered,  after  Its  executlDn,  to 
Dr.  Merriman,  who  kept  the  same  until  the 
day  the  testatrix  died,  when  it  was  delivered 
to  Bmmett  Scriven,  and  byblmtnkentoJanea- 
villA.  Hie  testimony  on  the  subject  of  tbe 
competency  of  the  testatrix  took  quite  a 
wide  range,  and  it  Is  not  only  Impracticable, 
but  would  be  unprofltable,  to  state  the  facts 
more  In  detail.  Other  fkcts  will  be  referred 
to  in  the  opinion. 

Orton  &  Hu^es  and  O'Brien  &  O'Brien, 
fbr  appellant  J.  O.  WlcUiam  and  Wtnans 
&  Hyser,  for  respondent 

PINNEY,  J.,  (after  stating  the  facts.)  1. 
The  objection  made  to  the  receptlcai  In  evi- 
dence of  the  InatructionB  given  by  the  tes- 
tatrix to  Mr.  Wlckham,  the  attorney  who 
prepared  her  will,  and  what  took  place  be- 
tweeo  them  on  the  subject  of  the  will,  la 
founded  on  the  statute,  (section  4076,)  which 
provides  that  "an  attorney  or  counsellor 
shall  not  be  allowed  to  disclose  a  communi- 
cation made  by  his  dlent  to  him,  or  his 
advice  givm  thereon.  In  the  course  of  bis 
professional  employment"  The  testatrix 
requested  Mr.  Wickham  to  sign  the  will 
which  was  the  result  of  the  communications 
between  them  as  a  subscribing  witness,  and 
he  signed  It  accordingly.  This  must  be  held 
to  be  a  waiver  of  objection  to  bis  com- 
petency, so  as  to  leave  the  witness  free  to 
perform  tbe  duties  of  the  position,  and  to 
testify  to  any  matter  In  relation  to  tbe  will 
and  Its  execution  of  which  he  acquired 
knowledge  by  virtue  of  his  professional  re- 
Uitlon,  including  the  mental  condition  of  the 
testatrix  at  the  time.  In  re  Will  of  ooie- 
man.  111  N.  Y.  220,  19  N.  E.  Rep.  71;  Al- 
bertl  V.  Railroad  Co.,  118  N.  Y.  85,  23  N. 
E.  Rep.  35.  Some  other  objections  were 
made  to  nilli^  upon  qu^tions  of  evi- 
dence, but  none  of  them  possess  sufficient 
significance  to  require  special  notify. 

2.  Upon  the  question  of  the  testamentary 
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eoinpete:U7  of  the  testatrix  the  evidence. 
In  our  opinion,  preponderates  decidedly  In 
taTor  of  tlie  proponent  There  la  no  doubt 
■be  was  racked  and  tortured  with  pain 
wlildi  It  was  extremdy  difficult  to  endure, 
and  which  had  reduced  her  physical  and 
mental  ^igor,  but  there  Is  no  erldence  that 
her  inlnd  wandered  la  the  least,  or  that 
her  utterances  were  at  any  time  In  the 
least  Incoherent  w  irrational,  or  that  she 
libored  under  sny  mental  delusion  what* 
ever.  On  the  contrary,  an  that  she  is  diown 
to  have  suUI  or  done  at  tiie  time  and  for 
1  DMmth  or  more  btfore  the  execution  of  tbe 
will  Indicates  ttiat,  thou^  at  times  IrrltaUe 
tnd  extdtable.  yet  her  mnttal  faculties  and 
lier  capacity  to  nnderatand  the  situation  and 
extoit  of  her  property,  and  to  remember 
alt  irtio  had  natural  claims  <m  her  bounty, 
and  her  ability  to  Judge  of  the  sltuatloiit 
and  act  tatteUlgailly  in  r«vect  to  It.  still 
remained  sufficiently  dear  and  strong.  The 
Kbeme  of  flie  wUl  shows  that  It  was  a 
matter  to  which  she  must  have  ^ren  caa- 
rideraUe  thought,  and,  although  Emmett 
ScrlTen  and  Hattle.  his  wife,  take  under 
the  win  halt  at  least,  of  her  estate^  It  is 
to  be  rMuonbered  that  tbey  came  to  her 
lid  and  support  in  her  last  lUness,  and  that 
Yery  many  others  of  her  kindred  lived  In 
other  states,  and  some  at  a  great  distance. 

had  a  ri^t  to  make  the  discrimination 
Id  this  respect  she  did,  and,  tiiou^  It  was 
argued  that  tlilB  fact  and  others  already 
Dientkmed  subject  the  will  to  some  sus- 
pkkm  aa  to  whether  It  was  procured  fay 
mdne  inflndhce^  yet  this  fact  alone  in  its 
bearing  cn  the  question  of  her  mental  cont 
petency  la  of  little  dgidflcance.  If  the  tes- 
tatrix was  deficient  In  testamentary  capac- 
lt7,  or  the  will  was  the  result  of  undue  In- 
flomoe  on  the  part  of  the  Scriren  family. 
It  Is  not  reasonable,  under  the  circumstances, 
to  suppose  that  about  one-half  of  the  en- 
tire estate  would  hare  been  gtv^  to  13 
other  legateea  Quite  a  number  of  witnesses, 
partiealarly  on  the  part  of  the  proponent, 
expressed  opinions  unfavorable  to  her  testa- 
mentary capacity,  but  the  facts  they  state 
to  Justify  their  conclusions  are  few,  and 
do  not  tiirow  much  light  on  the  question. 
Mere  opinion,  without  substantial  grounds 
to  Justify  it,  la  of  comparatively  Uttle  value. 
Several  other  witnesses,  and  among  them 
her  ftttemdlng  physician,  anH  Mr.  WIckham, 
who  drev  the  will,  give  quite  clear  and 
convincing  testimony  lAwwing  that  she  was 
fuHj  competent  to  make  a  testamentary 
disposition  of  her  property  at  the  time  she 
executed  this  will.  We  cannot  say,  under 
bH  the  drcumstoncen.  that  the  will  Is  open 
to  objection  as  being  a  grossly  unreasonable 
CDC.  me  test  of  testamentary  capacity  act- 
ed on  In  IM.ifleld  T.  Parish.  2S  N.  Y.  9. 
has  been  adopted  In  this  state,  and  applied 
in  tramerous  cases,  that  **lt  is  essential  that 
the  testator  has  sufficient  capacity  tu  com- 
prtimd  perfectly  the  condition  of  lils  prop- 


erty, bis  rations  to  the  persons  who  were 
or  should  or  ml^t  hare  been  the  objects 
of  Ills  bounty,  and  the  scope  and  bearing 
of  his  wUL  He  must  bave  sufficient  active 
memory  to  collect  In  bis  mind,  without 
prompting,  the  partlcnlars  or  elements  of 
the  business  to  be  transacted,  and  to  hold 
them  iu  bis  mind  a  sufficient  length  of  time 
to  percdve  at  least  their  obvious  relations 
to  each  other,  and  to  be  aUe  to  form  some 
rational  Judgment  concerning  tliem."  In  re 
Lewis'  WiU,  51  Wis.  104,  7  N.  W.  Rep.  829, 
and  cases  there  cited;  Will  of  Patrick  Gar^ 
roU,  50  Wis.  487,  7  N.  W.  Rep.  4S4;  WUl 
of  SmiUi,  52  Wis.  652,  8  N.  W.  Hep.  ftlU. 
9  N.  W.  Rep.  6tt5;  In  re  WUl  of  Blakely. 
4S  W;s.  294,  4  N.  W.  Rep.  337.  One  error 
occurred  in  drafting  the  will  in  stating  the 
relattonslilp  of  (me  of  tlie  l^teea  to  the 
testatrix,  but  this  was  corrected  at  her  sug- 
gestion, and  It  Is  said  that  Mrs.  R.  O.  Peck, 
a  sister  of  the  deceased,  and  so  described 
in  the  will,  to  whom  9500  was  given  by 
it,  was  dead  at  the  date  <a  the  wUL 
The  evldeixse  Js  not  entirely  clear  oa 
tba  question,  but,  tf  ao,  there  is  notii- 
Ing  to  show  that  she  knew  of  the  death 
of  tills  sister  when  she  made  the  wIlL  These 
facte  do  not  tend  to  show  a  want  oC  teatsr 
mentary  capacity.  As  the  circuit  court  heard 
the  witnesses  testify,  and  had  opportunities 
for  Judging  of  their  Intelligence,  fitlmess, 
and  candor  whldi  we  do  not  possess,  we 
do  not  feel  that  we  could  mterfere  with 
the  finding  of  that  court,  unless  we  are 
aUe  to  say  ttiat  there  Is  quite  a  preponder- 
ance of  evidence  against  ito  conclusICHi.  For 
reasons  already  stated,  we  think  the  evi- 
dence Sustains  the  ftniiiwy  of  the  circuit 
court 

3.  It  was  argued  that,  in  consequence  of 
the  relations  of  Bmmett  Soriven  and  bis 
wife  to  the  testatrix,  the  burden  of  vindi- 
cating tlic  will  aj^nlnjA  the  Imputiition  that 
it  was  procured  by  fraud  and  undue  Influ- 
ence  was  on  them.  They  occupied  her  house, 
and  were  caring  for  her  and  nursing  her 
lu  her  Illness,  but  we  do  not  understand 
that  by  reason  of  these  facte  they  stood  in 
any  fiduciary  relation  to  the  testatrix,  with- 
Iu  the  meaning  of  the  rule  Invoked  by  ap> 
pi^ilante.  which  would  impose  upon  them 
the  burden  of  showing  an  absence  of  fraud 
or  undue  influence  In  a  will  made  by  the 
testatrix  containing  substantial  provisions 
In  their  favor.  Ordinarily,  the  proponent 
a  will  'Is  not  called  upon  to  show  affirma- 
tively that  there  was  no  undue  Influence 
used  to  procure  the  making  of  the  wUL 
Undue  Influence  is  a  defense,  and  the  evi- 
dence of  It  must  regularly  come  from  the 
contestant"  Tyler  v.  Gardiner,  35  N.  Y.  r»5f): 
Boyse  v.  Rossborougb.  6  H.  L.  Cia  2:  Clnpp 
V.  Pullerton.  34  N.  Y,  192.  In  Boyse  v.  Uosa- 
borough,  supra,  the  lord  cbtiu(.-<-llt)r  sciyH: 
"One  point,  however,  is  beyond  dispute,  iind 
that  is  that  when  once  It  has  b<*cii  |m>vt><l 
that  a  wiU  lias  been  executed  with  du«r 
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■olemnttles  1^  a  pemm  of  competent  nndec^ 
stondlDg,  and  apparently  a  free  agent,  the 
burden  of  proTlng  tiiat  it  was  execoted  mi- 
der  undue  influenoe  i>  on  13ie  party  who 
allies  tt  Undue  Influence  cannot  T>e  nm- 
Bumed.**  And  this  langnage  Is  dted  mtn 
ai.proTal  and  was  acted  on  in  Armstrong 
T.  Armstrong.  63  Wis.  160,  23  N.  W.  Rep. 
407.  In  the  Jackman  WUl  Oase,  26  Wis. 
Ill,  It  was  said  that  undue  Influence  "can- 
not be  presumed  from  conjecture  or  sus- 
picion without  reasonable  and  satisfactory 
proof  of  fticts  establlsblng  the  contrivance 
and  undue  influence;  *  *  *  that  It  must 
be  such  an  Influence  as  to  destroy  the  free- 
dom of  the  testator's  will,  and  thus  render 
hJs  act  obviously  more  the  offspring  of  the 
will  of  others  than  of  bis  own.  It  must  be 
an  influence  specially  directed  towards  the 
object  of  procuring  a  will  In  favor  of  par- 
ticular parties;  *  •  •  that  It  must  be  such 
as  was  intended  to  mislead  him  to  the  ex- 
tent of  making  a  will  essentially  contrary 
to  hla  duty;  and  it  must  have  proved  suc- 
cessful to  some  extent,  certainly,  •  •  • 
and  must  be  such  as  In  some  degree  to  de- 
stroy the  free  agency  of  the  testator,  and 
constrain  him  to  do  not  only  what  la  agalnat 
his  wlU,  but  what  he  Is  unable  to  refuse 
or  too  weak  to  resist"  There  must  be  proof 
tiint  the  act  was  obtained  by  Importunity 
which  could  not  be  resisted;  that  it  was 
done  m««Iy  for  the  sake  of  peace,  so  that 
the  motive  was  tAutamount  to  force  and 
fear.  In  this  case  It  Is  contended  that 
Scriven  and  his  wife  had  the  opportunity 
to  exercise  undue  influence  over  the  testa- 
trix; that  they  had  the  temptation  to  exer- 
cise it;  and  because  of  the  liberal  provisions 
In  the  will  in  their  favor  It  is  to  be  pre- 
sumed that  it  was  the  result  of  such  influ- 
ence acting  on  the  mind  of  the  testatrix,  and 
this  presumption  must  prevail  unless  re- 
butted. It  may  be  conceded  that  there  are 
circumstances  In  this  case  which  beget  sus- 
picion, but  the  JudgmMit  of  the  court  can- 
not go  upon  mere  suspicion.  The  special 
circumstances  In  Davis  v.  Dean,  66  Wis. 
108.  110,  26  N.  W.  Rep.  737,  and  Will  of 
SUnger,  72  Wis.  27-33.  37  N.  W.  Rep.  236, 
dearly  distinguish  those  cases  from  the 
present,  and,  like  the  case  of  Tyler  v. 
Gardiner,  35  N.  Y.  559,  show  under  what 
circumstances  the  burden  of  proof  will  be 
placed  on  the  claimant  mider  the  will  to 
show  that  the  wUl  was  not  the  result  of 
undue  influence.  It  was  there  held  that, 
"when  it  appears  from  the  proof  that  the 
will  was  made  by  a  testatrix  on  her  death- 
bed; that  her  faculties  were  enfeebled  by 
long  and  wasting  disease;  that  she  had  been 
for  a  considerable  period  imder  the  active 
and  controlling  Influence  of  the  principal 
benefldary;  that  during  this  period  she  had 
been  Imbued  with  causeless  antipathy  to 
her  only  son.  and  had  been  Induced  to  expel 
him  from  her  house,  and  to  pursue  him 
with  unmerited  accusations;  that  the  will 


originated  with  the  chief  benefldary,  who 
framed  the  written  instructions,  mgaged 
ttie  counsel,  and  superintended  its  execu- 
tion; that  It  Inrolred  a  complete  zendutlon 
of  tntmtion,  and  an  entire  departure  from 
prevtoos  testamentary  dl^KwitionB;  Hiat  It 
was  made  under  mistaken  impressions  of 
fact,  recently  ImUbed,  and  vitally  affecting 
its  provisions;  these  facts,  coupled  with 
groan  IneQuaUty  and  apparent  Injustice, 
raise  a  presumption  of  undue  Influence,  and 
cast  the  burden  of  proof  of  repelling  it 
upon  the  party  to  whom  It  Is  Imputed." 
These  cases  have  but  a  few  features  In  com- 
mon with  the  present  case.  There  Is  noth- 
ing whatever  to  show  that  the  Scriven 
family  had  any  control  or  Influence  over 
the  testatrix,  or  that  they  had  tried  to  im- 
bue her  with  prejudice  against  any  of  her 
relatives,  or  that  the  will  originated  with 
them  or  dther  of  them,  or  that  they  evrai 
knew  what  its  provisions  were,  or  were 
proposed  to  be,  until  after  it  was  executed. 
Tfae  only  thing  that  Is  shown  Is  that  Scriven 
employed  for  the  testatrix  Mr.  Wlekham  to 
prepare  the  will,  but  It  does  not  appear 
that  any  member  of  the  fiimlly  was  present 
when  any  of  the  instructions  for  it  were 
given,  much  less  that  they,  or  either  of 
them,  made  any  suggestion  as  to  Its  provl- 
Edons,  or  any  request  of  the  testatrix.  In 
short,  there  Is  nothing  whatever  showing 
or  tending  to  show  that  all  the  provl^ons 
of  the  will  were  not  the  free,  uninfluenced 
result  of  the  deliberate  and  intelligent  Judg- 
ment of  the  testatrix.  The  facts  shown  by 
the  contestant  did  not,  in  our  judgment, 
change  the  burden  of  proof  on  the  sub- 
ject of  undue  influence,  or  establish  it  by 
a  preponderance  of  evidence,  against  that 
produced  by  the  proponent  On  this  point, 
as  well  as  on  that  of  testamentary  capadty, 
we  think  the  evidence  does  not  warrant  a 
reversal  of  the  findings  of  the  drcult  court. 
The  contest  was  originated  and  prosecuted 
in  good  faith  by  the  contestant,  and.  In  ac- 
cordance with  the  settled  rule  of  the  court, 
be  Is  to  be  allowed  his  taxable  costs  of  the 
litigation  to  be  paid  out  of  the  estate.  The 
judgment  of  the  circuit  court  must  be  af- 
firmed. The  judgment  of  the  drcult  court 
Is  affirmed,  the  appellantfs  taxable  costs  to 
be  paid  out  of  the  estate  of  the  testatrix. 


In  re  GUNTOrTS  ESTATE. 
Appeal  of  CHURCH  et  aL 
(Supreme  Court  of  Wisconsin.    Miy  2,  1803.^ 

BLKTIOS  to  TaU  VlfDEK  WlLL— WHAT  COKSTI- 
TCTES- 

Rev.  St  S  2172,  provides  that  a  widow 
shall  be  deemed  to  have  elected  to  take  under 
her  husband's  will  unless,  within  one  year  after 
his  death,  she  flle  a  notice  of  her  election  to 
take  the  provision  made  by  law.  HM,  that 

I where  a  widow  aealed  and  acknowledged  her 
notice  of  election  to  take  the  provision  made  hj 
law  for  her,  but  died  before  filing  It,  the  eleo> 
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tkto  wu  not  complete,  and  a  filing  thereof  br 
her  oxecutor,  though  within  one  jrear  after  the 
dtAtli  of  her  husband,  did  not  nuike  auch  elec- 
tion ralld. 

Appeal    from   drcuit  conrt,  Milwaukee 
county;  D.  H.  Johnson,  Judge. 

Contest  between  WilUam  P.  McLaren,  as 
necutor  of  Fanny  Ounyon.  and  Jobn  Church 
and  another,  execnton  of  Robert  Ounyon, 
to  determine  the  respective  righta  of  the 
parties  In  the  estate  of  Robert  Ounyon. 
from  a  decree  awarding  the  executors  of 
Funny  Qunyon  dower  and  homestead  rights 
Id  Robert  Ounyon'a  estate,  and  also  one- 
third  of  his  personal  estate,  the  executors 
of  Robert  Gunyon  appeal.  Reversed. 

The  other  facts  fully  appear  in  the  frflow- 
ing  atatement  by  PINNEY,  J.: 

Robert  Gunyon  and  Fanny  Gunyon,  his 
wife,  were  childless,  and  much  advanced 
In  years.  The  former  made  his  will  Feb- 
ruary 10,  18»2,  without  making  any  provi- 
sion whatever  by  It  In  favor  of  his  wife,  and 
died  four  days  thereafter;  the  latter  also 
made  her  wUl,  and  on  the  25th  of  the  same 
month,  and  after  the  death  of  her  husband, 
die  sealed  and  acknowledged  her  election, 
"In  case  of  the  allowance  of  any  will  or 
codldl  of  my  late  husband,  Robert  Gimyon, 
to  take  the  provision  made  by  law,  luBtead 
of  the  provision  made  by  will  or  codldl," 
and  died  on  the  3d  of  March  next  there- 
after, testate.  On  the  14th  of  April  follow- 
ing, the  will  of  Robert  Gunyon,  deceased, 
was  admitted  to  probate,  and  on  the  same 
Aay  the  executor  of  his  widow  produced  and 
filed  In  the  county  court  her  said  election, 
and  the  executors  of  her  husband  filed  a 
petition  asking  that  It  be  stricken  from  the 
files,  and  that  the  court  decree  the  rights  of 
the  widow  and  her  executor,  and  adjudge 
what  part  and  portion  of  the  estate  was 
subject  to  her  rights,  etc,  and  the  executor 
of    Fanny    Gunyon,    deceased,  demurred 
thereto.  The  county  court  decided  that  ttie 
election  of  said  widow  was  duly  made  and 
filed,  and  that  pursuant  thereto  she  and 
the  legal  representatives  of  her  estate  are 
entitled  to  Oie  same  dower  and  homestead 
rights  as  If  said  Robert  Oxmyon,  her  hus- 
band, had  died  Intestate,  leaving  lawful 
Issue,  and  also  to  one-third  part  of  his  per^ 
Bonnl  estate,  as  provided  by  Rev.  St.  I 
2172,  as  amended.    The  demurrer  to  the 
petition  was  accordingly  sustained,  and  the 
petition  wos  dismissed,  vrith  costs,  llie 
executors  of  Robert  Gunyon,  deceased,  ap- 
pealed  to  the  circuit  court,  where  the  de- 
cision BO  appealed  from  was  affirmed,  and 
they  thereupon  appealed  from  such  Judg- 
ment of  affirmance. 

Frank  J.  Lenlcheck  and  Dalberg  &  Bech- 
cr.  for  appellanti.  UlUer.  Noyes  &  MlUer, 
for  reqKindent 

PINNEY,  J.,  (after  stating  the  facts.) 
The  statute  (section  2170)  provides,  In  sub- 
stance, that.  If  a  Jointure  or  pecnnlary  provi- 


sion be  made  for  the  wife,  "she  diall  make 
her  election  after  the  death  of  her  husband 
whether  she  will  take  mch  Jointure  or  pecuni- 
ary provliion,  or  the  abacft  ot  his  estate"  there- 
inafter provided  by  secttim  2173;  and  section 
2171pnn1de8that  If  any  lands  be  devised  to  ii 
woman,  or  other  provision  be  made  for  her 
In  the  will  of  her  husband.  She  shall  make 
her  election  "wbethar  she  will  take  the  lands 
so  devised  or  the  provision  so   made,  or 
whether  she  will  claim  the  share  of  his  estate 
provided  In  section  2172;  but  she  shall  not 
be  entitled  to  both,  unless  It  philuly  ai>pears 
try  the  will  to  have  been  so  Intended  by  the 
testator."   By  aectirai  2172  It  la  provided 
that,  wh^  a  widow  shall  be  eutitied  to  an 
election  under  eltbw  ot  the  two  preceding 
sections,  she  shall  be  deemed  to  have  elected 
to  take  such  Jointure,  devise,  or  other  pro- 
vision, "unless,  within  one  year  after  the 
death  of  her  lnuh«nd,  she  file  In  the  court 
having  Jurisdiction  of  the  setUement  of  his 
estate  notice  in  writing  that  she  elects  to 
take  ibo  protons  made  for  her  by  law. 
Instead  of  such  Jointure,  devise,  or  other 
provirion;  and  upon  hllng  such  notice  she 
Shan  be  entitled  to  the  same  dower  In  his 
lands,  and  the  same  right  to  the  homestead, 
as  if  he  had  tted  intestate,  leaving  lawful 
Issue,  and  the  same  share  of  his  personal 
eelate  as  If  he  had  died  batestate:  provided 
that,  when  he  shall  have  died  testate,  the 
share  of  personal  estate  which  she  may  so 
take  shall  not  exceed  the  one-third  part  of 
his  net  personal  estate."  On  the  part  of 
the  executors  of  the  husband  It  Is  contended 
that,  as  his  will  made  no  provision  what- 
ever In  favor  of  his  wife,  no  case  existed 
for  any  election  or  choice  by  her,  and  that 
the  will  of  her  husband  operated  to  exclude 
her  entirely  from  the  benefit  of  the  pro- 
visions of  section  2172,  and  that   her  so- 
called  election  to  take  against  or  contrary 
to  the  provisions  of  his  will  was  wholly  In- 
operative; that  in  any  view  of  the  case  her 
so-called  Section  was  ineffectual  and  void, 
because  It  mis  not  filed  In  the  proper  court 
during  the  lifetime  of  the  widow  of  the  tes- 
tator. The  first  question  is  one  of  dlfileulty 
in  yiew  of  the  very  general  testamentary 
power  of  the  husband,  and  the  flact  that  the 
rlgtitB  of  the  wife  are  made  to  depend  upon 
statutory  provldons  of  a  positive  and  arbi- 
trary nature.  In  Albright  v.  Albright,  70 
Wis.  628,  38  N.  W.  Rep.        attention  was 
called  to  the  difficulty  felt  to  exist,  and,  as 
It  is  not  necessary  now  to  decide  the  ques- 
tion, we  mention  It  again,  so  that  the  legis- 
lature In  its  wisdom  may  settie  the  uncer- 
tainty In  accordance  with  the  wise  and  lib- 
eral poUcy  of  our  laws  In  favor  of  the  wife. 
Without  a  valid  election  to  take  against 
the  will  of  Robert  Gunyon.  deceased,  or 
renunciation  of  Its  provisions,  the  personal 
representative  of  his  widow,  Fanny  Gunyon, 
cannot.  It  Is  conceded,  have  the  benefit  of 
the  provisions  of  section  2172  as  to  tlie 
personal  esute  of  the  tesmtor;  all  right 
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vrtiich  she  might  baTe  had  to  the  bomeBteod 
and  to  dower  In  her  httsband^  real  estate 
bavliig  expired  at  her  death.  The  right  to 
make  such  Section  or  renundatton  la  purely 
a  personal  prtvll^  of  the  widow,  and  la 
terminated  by  her  death.  It  la  not  a  prop- 
erty right  which  BorrlreB  to  her  r^tresentap 
ttrea  or  hdn.  To  be  operallTe,  It  must  be 
complete  within  her  lifetime,  and  by  the 
statute  It  la  required  to  Iw,  by  notice  filed 
In  the  court  within  one  year  after  the 
death  of  her  husband;  "and  upon  filing  such 
notice;  she  shall  be  entitled,"  etc.,  as  In  the 
statute  stated.  UntU  filed  in  court  she  may 
rec<mdder  It,  and  dalm  under  the  wllL  It 
IB  giving  of  the  notice,  by  filing  It,  which  Is 
made  by  the  statute  the  opera  tire  act  of 
Section  or  ratanclatl(m,  and,  where  a  right, 
grows  out  of  an  dectlon,  it  cannot  arise  or 
come  Into  olstence  until  the  election  Is 
complete.  It  la  wdl  settied  that  the  Sec- 
tion In  such  caae  cannot  be  made  by  any 
one  In  her  name  or  otherwise,  after  her 
death.  Sdionler,  Dom.  ReL  I  200;  Oierman 
T.  Newton,  6  Gray.  307;  Atiierton  t.  Gorllsa. 
101  Mass.  44.  4B;  GroEler's  Appeal,  00  Pa. 
St  884;  Ja<Ason'a  Appeal.  126  Pa.  SL  105, 
107.  lOS.  17  AU.  Rep.  635;  Welch  r.  Ander^ 
aon,  28  Mo.  293.  It  does  not  appear  In  what 
waj  the  election  ej»cnted  by  the  widow 
came  to  the  hands  of  her  executor,  but  pre- 
sumably with  her  other  papers.  Had  she, 
howerer,  delivered  It  to  him,  or  to  any 
oilier  person,  with  Instructions  to  file  It  In 
the  proper  court,  tiila  would  have  created 
a  mere  agency  which  would  have  been  cer- 
tainly terminated  by  her  death.  For  these 
reasons  the  claims  ot  the  executor  of  Fanny 
Gunyon  cannot  be  sustained,  and  the  Judg- 
m«it  of  the  circuit  court  In  his  favor  la 
MTtmeons,  and  must  be  reversed. 

The  Judgment  of  the  circuit  coort  Is  re- 
versed, and  the  cause  is  remanded  to  that 
court,  with  directions  to  reverse  the  order 
of  the  county  court,  and  to  remit  the  cause 
to  that  court  for  further  proceedings  ac- 
cording to  law. 


<m>NNELL  T.  BRAND. 
(Bnpreme  Court  of  WlsccQrio.  May  2,  1808.) 

COSTRACTS— RBSCHSIOS— WBAT  CoSSTITl-TBS. 

PlaintiEF  agreed  in  writing  to  sell  to  de- 
fendant a  certain  lot,  and  received  $100  aa  port 
payment  on  the  purchase  price,  Afterwanls 
deiendant  stated  to  plaintia  that  he  did  not 
want  the  lot,  and  that  he  had  got  to  lose  the 
$100  paid.  To  this  plaintiff  only  relied  that 
he  (plaiotifT)  "must  si-e  about  it."  HeU,  that 
the  conTersatioa  did  not  constitute  a  rescission 
of  the  contract,  nor  estop  defeudnnt  to  insist 
on  his  equitable  interest  in  the  lot.  even  if  a 
parol  surrender  of  such  interest  would  be  valid. 

Appeal  from  circuit  court,  Milwaukee 
coimty;  D.  H.  Johnson.  Jud^re. 

Action  by  Patrick  O'Donuell  agninst  Moses 
H.  Brand  to  cancel  a  contract  for  the  sale 
ci  realty,  and  to  foreclose  any  equitable  in- 
tweot  defendant  ml^^t  hare  thereunder. 


From  un  order  sustaining  a  demurrer  to  the 
comphOnt,  plaintlfl  appeals.  Amrmnl. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  PINNEY,  J.: 

This  Is  an  appeal  from  an  order  of  the  dr- 
coit  court  of  Milwaukee  county  sustaining 
a  demurrer  to  the  plaintiff's  complaint,  the 
object  of  which  was  to  obtain  a  resctsedon  or 
cancellation  of  a  written  memorandum  or 
agreement  of  sale  by  the  plaintiff,  throuj^i 
his  agent,  T.  Date,  to  the  defendant  of  lot 
IS,  block  43,  Third  ward  of  MUwaukee; 
$100  of  the  purchase  price  havli^  been  paid 
at  the  date  thraeof,  July  24,  1890.  and  the 
balance  thereof  waa  to  be  paid  $2,400  Sep- 
tember 24tta  thereafter.  $2,500  on  the  24tb 
of  November,  and  $10,000  on  or  befwe  three 
and  five  years,  In  equal  payments  of  $5,000, 
and  to  be  secured  a  mortgage  on  the 
above  premises,  with  Interest  at  the  rote  of 
6  per  cent,  per  annum  from  the  date  of 
the  contract  until  all  Ohould  be  paid;  all 
rents  received  the  seller  to  the  21th  of 
November  to  be  paid  over  to  the  purchaser; 
and  when  tlie  deed  was  deUvered  and  mort- 
isige  rcodved  by  lilm  he  should  cease  to 
collect  rents,  except  when  ordered  to  do  so  by 
the  purchaser;  the  v«idor  to  fnmldi  a  fall 
and  sufitdoit  deed  with  abstract  of  titie  to 
said  described  property,  free,  and  clear  of  all 
incumbmncea.  The  complaint,  after  setting 
out  the  cmtract.  alleges  that  the  plalntUf 
procured  a  full  ond  comjdete  abstmct  of  ti- 
tle In  due  season,  at  a  cost  of  $K,  showing 
that  the  plalntlft  had  a  good  and  perfect 
title  to  tlie  lot.  free  and  dear  of  all  Incum- 
brances; Uiat  afterwards,  when  the  first  pay- 
ment oit  $2,400  became  doe.  the  plaintiff 
verbally  extended  the  time  for  making  It 
for  thir^  days;  that  within  two  nt  three 
dii^  after  the  expiration  thereof  tiie  plain- 
tiff met  the  defendant,  when  tibe  latter  per- 
emptoiUy  stated  to  the  plaintiff  that  he  did 
not  want  his  (the  plaintiff's)  lot,  and  that 
he  hod  got  to  lose  his  $100  irttlch  he  had 
paid  on  account  of  the  purchase  money,  to 
which  the  pliilntlfl  responded  that  he  **must 
see  about  It,"  and  the  defendant  made  no 
reply,  but  he  Immedlatdy  left  the  plaintlfl; 
that  the  defendant  lnf<wmed  Dore.  plaintiff's 
agent  In  tiie  sale  of  said  property,  of  wliat 
he  had  stated  to  the  plaintiff  when  they 
met  witit  respect  to  the  purchase  of  the  lot; 
that  the  plaintiff  concluded  that  he  would 
not  att«npt  to  compd  the  def^dnnt  to  per- 
form tiie  agreement)  and  about  two  weeks 
thereafter  so  Informed  the  said  Dole;  timt 
plaintiff  has  never  attempted  to  eomp^  the 
defendant  to  perform  the  agreement,  and 
that  defendant  has  not  since  performed  or 
offered  to  perform  it,  or  paid  or  offered  tu 
pay  any  part  of  the  purdiase  money;  diat  on 
the  ISth  of  June,  1802,  he  caused  the  agroiv 
mont  for  the  sale  of  the  lot  to  be  recorded 
in  the  office  of  the  register  of  deeds,  so 
tlint  it  beunme  a  clond  upon  the  plaintiff's 
title;  thrtt  tlie  plaintiff's  attorney  called  on 
the  defeudout  on  Uie  10th  of  July.  ISKf.  and 


Digitized  by  Google 


reqneated  defendant  to  remove  swdi  dond 
bj  tbe  execution  and  delivery  of  a  qoitclalin 
deed,  a  copy  of  wblch  la  mode  an  exhibit, 
bnt  the  defendant  refused  to  execute  It,  or 
to  rdease  the  agreonent,  wttboat  ccmipen- 
•ttlon,  and  dalmed  that  it  was  Btlll  in  force, 
and  had  not  been  rescinded;  that  he  would 
take  the  lot  at  ttie  pitee  menthnied  in  the 
tgRemeat,  wlOi  Interest,  or  that  be  (the 
defwidanQ  wonld  rdeaae  the  agreement  for 
IIOOl  Tbe  plaintiff  dalms  that  the  defend- 
ant la  eatopped  from  doiylnff  that  be  aor- 
lendned  the  agreement  and  rdlnqulahed 
lO  dalm  to  the  lot  <m  or  about  the  24th  of 
October.  iSOO,  by  tbe  atatement  made  by 
Urn  to  the  pi^iwHif  when  they  met  In  Octo- 
ber, liffiO,  and  the  failure  of  the  defendant 
to  perform  the  agreement  on  bis  part  Judg- 
ment was  demanded  that  the  agreement  and 
record  tberoof  be  canceled  and  annulled,  and 
t2iat  the  defendant  be  barred  and  foredoeed 
tf  and  fr3m  nil  right,  title,  etc.,  in  or  to  tb» 
Kdd  lot  midOT  or  1^  virtue  of  tbe  snid  agreir- 
ment,  and  for  general  relief.  The  defendant 
iteamrred,  upon  tbe  ground,  among  other*, 
that  the  complaint  did  niot  atate  facta  vof- 
fidott  to  conatftuto  a  canae  of  acti<m.  The 
ptaintlff  appeals  from  an  order  auatalning 
die  denmrrer,  irtth  leav*  to  the  plaintiff  to 
amaid.  etc. 

Wilson  Graham,  tor  appellant.  Williams  & 
Robinson,  for  respond enL 

PINNBY,  J.,  (after  >tft1tng  tbe  facts.)  The 
agreement  for  tbe  sole  and  conv^ance  of 
tbe  pmnlaea  In  queation  to  the  defendant 
rated  In  him  an  interest  In  land.  Tlie  plalnr 
tiff  tlvreibgr  became  a  tmatee  of  tbe  legal 
dtle  for  tbe  use  ot  tbe  d^endont,  and  bound 
to  convey  it  to  blm  npmi  Ids  paying  or  aecur- 
ing  the  payment  of  tbe  unpaid  purchase 
money  as  spedfled  In  the  contract  The  d»- 
fadant  thus  acquired  on  eqnltoble  title  or 
tntereat  In  the  lot  in  question,  and  ttie  de- 
findant  became  tbe  trustee  of  the  plninUff 
for  tbe  unpaid  purchase  money,  and  bound 
to  pay  It  vritb  interest  as  sUpulated  hi  tiie 
agreement  Tbe  contract  contalna  no  pro- 
fUon  vrtierebg'  It  ml^t  be  rescinded,  and 
die  hiterest  of  the  defendant  in  tbe  lot  snr^ 
rendered.  Sbice  tbe  making  of  tbe  contract 
flie  pbdntiff  baa  been  at  all  times,  and  now 
li.  hi  possession  of  it  It  Is  contended  that 
eluit  took  place  between  tbe  lurtles  when 
they  met  October  24,  1890,  as  above  stated, 
amounted  to  a  rdlnquishment  of  the  lot  and 
nrrender  of  the  agreement  and  thnt  tbe 
Mtentant  Is  now  e8t(q;>ped  from  dlqiuting  it 
All  thflt  took  place  was  that  the  def«idnnt 
abruptly  and  peremptorily  stated,  as  It  is 
tQeged  In  the  comphilnt,  nnd  as  If  It  was 
opttoiul  with  him  wbether  or  not  he  dioold 
pay  the  balance  of  the  pnrchiifie  money  or 
not.  iluit  be  "did  not  wnnt  the  lot,  and  th.nt 
he  had  imt  to  lose  his  hnndml  doUurs  which 
he  had  paid  ou  It,**  to  which  the  plalutllT 
revntdwl  tluU  be,  the  plaintiff,  "must  see 
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about  it,"  and  the  pnrUes  fiien  sepomted 
The  plaintiff  afterwards  concluded  that  be 
would  not  attempt  to  compd  the  defendant 
to  perform  tbe  agreemoit  on  his  port  bnt 
It  is  not  claimed  that  be  uotifled  the  defend- 
ant ai  ids  determination,  and  nothing  took 
place  between  them  thereafter  in  respect 
to  the  mattor  until  July  IS.  1882.  when,  the 
defendant  having  caused  the  contract  to  be 
recorded  In  the  office  of  the  reglstn-  of  deeds 
about  three  weda  previous,  tbe  plalntUTs 
attorney  tendered  to  the  defendant  a  deed 
of  qidtdalm  or  release  of  ttie  lot  to  the  plain- 
tiff, and  demanded  that  he  Btioidd  execute 
and  adEhowledge  It  Tbe  defmdont  refused 
to  do  tbis  without  compensatloo,  and  dalm- 
ed tbiit  tbe  contract  was  still  in  force,  and 
t]^t  be  would  take  the  lot  at  the  price  namdd 
In  tlie  agreement  with  Interest,  or  wonld 
rdeose  the  agreonent  for  |100.  Hie  plain- 
tiff soon  after  brou^t  this  action.  Tbe  de- 
fent^t  did  not  part  with  the  agreement, 
nor  did  the  pbtlntiff  do  any  act  or  change 
bis  position  in  reliance  upon  tbe  refusal  of 
the  defraidant  to  take  the  lot  He  did  not 
even  manlfM  a  wish  to  rescind  the  contract 
upon  being  allowed  to  retain  tbe  $10a  If 
tbe  jd^tiff  was  entiUed  to  rescind  the  cim- 
tract  be  vras  bound,  as  a  condition  of  dohig 
so,  to  restore  to  the  defendant  the  $100  he 
had  recdved  under  It  After  such  a  eon- 
slderable  lapse  of  time,  bis  attempted  accept- 
ance In  July,  1892,  of  the  defendant's  offer 
of  October  24,  1890,  came  too  bite  to  tdnd 
the  latter  and  enable  the  plaintiff  to  retain 
tbe  $100.  The  plaintiff  should  have  signified 
bis  acceptance  of  tbe  offw  vritbin  a  reaaon- 
able  time,  and  secured  a  proper  reUnqoisb- 
meait  or  snrrendw  In  writing.  Hie  ease  Is 
utterly  deatltate  of  any  riemeut  of  esti^p^ 
against  the  defendant  All  that  took  place 
betweoi  the  parties  In  relation  to  the  al- 
leged relinquishment  or  surrender  was  by 
parol,  and  the  minds  of  the  parties  do  not 
appear  to  have  met  upon  any  terms  of 
rescission  or  surrender,  even.  If  a  pand  snr^ 
rmdear  would  be  valid.  But  by  section  28Q2. 
Itev.  St.  **iio  estate  w  tntmst  In  lands 
•  «  •  diall  be  *  *  *  surrendered,  un- 
less by  act  or  operation  of  law.  or  1^  deed 
or  conveyance  In  writhe,  subscribed  by  Uie 
XMrty  •  •  •  surrendering  •  •  •  tbe 
same.**  A  snrrender  Is  "the  effectnal  yield- 
lug  up  of  an  estate  or  interest  to  one  having 
the  Immediate  reversion  or  remainder  wiiere- 
In  stub  particular  estate  w  interest  may 
merge,"  and  may  be  "by  such  act  or  acts 
as  are  inconsistent  wMi  the  continuance  4rf 
such  former  estate  or  Interest,  and  must  be 
ncaipted  and  acted  npcm  by  tbe  other,  or 
1^  botit  parties.  When  such  acta  and  ac- 
cpptance  so  concur  tmder  such  circumstan- 
ces, tbe  party  tlius  snrreoderlng  is  estopped 
from  subsequently  disclaiming  the  effective- 
ueas  of  such  snrroider.'*  It  is  esn«itlal  to 
such  eRtoppel  that  the  party  to  whom  such 
surrender  hy  act  In  puis  or  operation  ot 
luw  Is  made  sball  have  acted  upon  tbe 


O*l>0NNELL  0.  BK.V2(B. 


Digitized  by  Google 


1S6 


2(0IITUW£STESN  SEFOBTER,  YoL.  56. 


(Wis. 


taith  of  tt  In  some  material  respect.  Tel- 
ford T.  Fnwt,  76  Wis.  172.  44  N.  W.  Itep. 
830,  and  cases  cited;  Dou^erty  t.  Catlett, 
129  ni.  4S1,  21  N.  E.  Rep.  9321  Kneeland  r. 
Schmidt,  78  Wis.  348,  47  N.  W.  Rep.  438; 
Wltman  r.  Watry,  31  Wis.  638.  Here  the 
defendant  had  no  poesession  of  the  lot  to 
surrender,  and  he  did  not  deliver  up  his  eon- 
tract  or  make  any  written  release  or  sur- 
render by  deed.  There  was  at  most  a  mere 
ofTer  to  relinquish  the  lot,  which  was  not 
seasonably  accepted.  When  the  defendant 
was  asked  to  put  the  relinquishment  or  sur- 
render in  writing,  he  had  a  right  to  retract 
his  offer,  as  he  did.  For  these  reasons  the 
circuit  court  properly  sustolned  the  defend- 
ant's demurrer. 
The  order  of  the  circuit  court  is  afflrmed. 


SAWTELLD  T.  BIPLBT. 
(Snprems  Court  of  Wisconsin.    May  2,  1893.) 

Wills— A.CTI0N  to  Constbue  -Pabties. 

1.  Where  doubt  has  arisen  as  to  the  con- 
structioD  of  a  paragraph  Id  a  will,  one  who  la 
named  as  a  beneficiary  in  the  will,  but  who 
has  no  Interest  under  such  paragraph,  to  not 
a  proper  person  to  maintain  an  action  for  the 
cooBtruction  thereof,  but  where  the  executor  in 
his  answer  asks  for  tbe  construction  of  the 
paragraph,  and  it  Is  manifest  that  a  judicial 
constractioo  of  the  same  is  fmperatlTelr  neces- 
sary, a  court  of  equity  will  retain  Jurlsdictloa  of 
tbe  action. 

2.  In  Buch  au  action  a  person  who  was 
named  an  executor  of  the  will,  and  also  a 
trustee  of  the  trust  created  by  the  paragraph 
in  question,  and  who  has  declined  to  act  as  ox* 
ecntor.  Is  a  necessary  party. 

Appeal  from  circuit  court,  Wankeiha  coun- 
ty; A.  Scott  Soan,  Judge. 

Action  by  Mary  A.  G.  SawtcUe  against 
Mark  Ripley  as  executor  and  others  for  the 
construction  of  a  will.  Judgmmt  was  ren- 
dered declaring  one  clause  of  will  vtAA,  and 
defendant  executor  appeals.  Rerersed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  WINSLOW,  J.: 

Action  to  construe  tbe  will  of  Ward  Wlth- 
am,  deceased.  Plaintiff  Is  a  granddaughter 
of  deceased,  and  named  as  a  legatee  of  $500 
in  the  win.  She  sets  fortti  In  her  complaint 
that  doubt  and  uncertainty  has  arisen  as  to 
the  meaning  and  ^ect  oC  the  flf  tb  clause  of 
the  will,  and  prays  for  a  construction  of  the 
same.  The  appellant,  as  executor,  answered, 
admitting  the  general  allegations  of  the  com- 
plaint as  to  the  relationship  of  the  parties, 
the  making  and  probate  of  the  will,  and  that 
doubt  and  uncertainty  had  arisen  as  to  the 
omstructlon  of  the  fifth  paragraph  thereof 
and  the  duties  of  the  executor  therexmder, 
alleging  that  plaintiff  is  not  Interested  In  the 
constructitm  of  the  same  in  any  way,  and 
also  prayed  for  a  construction  of  said  par- 
agraph, and  that  the  some  be  declared  legal 
and  valid.  The  defendant  Lorenzo  Wltham 
answered  separately,  alleging  tbat  said  fifth 
oaragraph  waa  void  for  uncertainty,  and  tliat 


the  sum  bequeathed  thereby  became  a  part 
of  the  residuary  estate.  The  other  defend- 
ants, who  are  tlie  remaining  legatees  named- 
in  the  will,  did  not  appear.  It  appeared  tbat 
the  testator  died  January  22,  1888,  leaviug 
a  will,  which  was  probated  February  23, 
1888,  and  which,  after  certain  bequests, 
among  which  was  a  bequest  of  $500  to  the 
plaintiff,  his  granddaughter,  contained  the 
following  provision:  "1  give,  devise,  and  be- 
queath to  my  executors  tbe  sum  of  Ave  thou- 
sand dollars,  in  trust  nevertheless  for  fol- 
lowing uses  and  purposes:  Said  sum  la  by 
my  said  executors  to  be  invested  in  some 
good  interest-bearing  securities,  and  the  net 
yearly  income  thereof  shall  be  used  and  ap- 
plied by  my  said  executors  to  the  support, 
maintenance,  and  education,  or  aiding  in  the 
support,  maintenance,  and  education  of  sucb 
Indigent  orptumdblldren  under  the  age  of  four- 
teen yeara  In  thesaid  county  of  Rock  and  state 
of  Wisconsin,  as  In  the  Judgment  of  my  said 
executors  may  be  most  needy  and  deserv- 
ing. Said  income  of  said  five  tiu>usand  dol- 
lara  to  be  used  and  applied  as  al>ove  until 
tbe  year  nineteen  hundred,  and  then  the 
said  sum  of  five  thousand  doUats  Is  to  be 
given  to  such  indigent  orphan  dilldren,  ii> 
Rock  county,  Wisconsin,  as  my  executors 
shall  think  most  needy  and  deserving."  There 
was  also  a  residuary  clause  covering  all  the 
rest,  residue,  and  remainder  of  his  estate, 
real  and  personal,  but  plaintiff  was  In  no 
event  a  benefldary  imder  the  residuary 
clause.  Mark  Ripley  and  N.  N.  Jackman 
were  named  In  the  will  as  executors.  Before 
probate  of  the  will,  Jadunou  duly  declined 
to  act  as  executor,  and  Ripley  accepted  and 
quaUfled  alone,  and  la  stiU  acting  as  execu- 
tor. The  plaintiff  was  paid  her  bequest  of 
$500  on  becoming  21  years  of  age,  which  was 
after  the  commencement  of  this  action.  Up- 
on these  facts  the  circuit  court  concluded 
(1)  that  plaintiff  was  a  proper  party  to  brin^ 
this  action;  (2)  that  the  execution  of  the 
trusts  of  tbe  will  by  Ripley  alone  is  legal 
and  valid;  (3)  that  the  fifth  paragraph  of 
the  will  Is  void  for  indeflniteness  and  uncer- 
tainty; (4)  that  the  f5,000  named  in  said 
fifth  paragraph  becomes  a  part  of  the  resid- 
uary estate;  (5)  that  the  taxable  costs  and 
disbursements  of  all  parties,  and  $50  to  the 
attcMney  of  each  party  apiwEuIng,  be  paid 
out  of  the  estate  and  from  said  $5,000  fund. 
The  appellant  excepted  to  the  1st,  3d,  4th,  and 
5th  exclusions  of  law,  and  judgm«it  was 
entered  in  accordance  with  the  findings. 
lUpley,  as  executor,  appeals  from  that  part 
of  the  Judgment  which  adjudges  the  tiftb 
clause  of  the  will  void  and  that  the  amount 
named  therein  becomes  part  of  the  resid- 
uary estate;  also  from  tliat  part  whicb 
adjudges  plaintiff  a  proper  party  to  brln^ 
the  action,  and  awards  her  coats. 

Doe  ft  Sntheiiand.  for  appellant  Jo&n 
Nidiols   and  B.  F.  Oarpenter,  for  reload- 
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WINStOW»  J.,  (after  atatinff  tbe  facta.) 
Tho  irinbitlff  Is  in  no  way  Interested  la  tbe 
«Dii8tnictlaii  ta  the  fifth  pantsmi^  of  the 
vUL  If  Hie  bequest  In  tmst  ttaerdn  eon- 
tiUned  Is  Tslld,  she  takes  nothing  under  it, 
and  If  It  be  void  the  money  bequeathed  there- 
by posHB  under  the  redduary  olauae  of  the 
irilU  and  becomes  a  part  of  tbe  reeddnuni  of 
the  estate.  In  which  die  does  not  share. 
Hawk.  WIBa,  p.  40.  She  was  not  therefore  a 
proper  party  to  brhig  an  actltm  for  construc- 
tion of  the  daioe  of  tbe  will  In  question,  not 
bring  In  any  way  Interested  In  any  possible 
«oii8tniction  thereot  ^ther  as  executor,  trus- 
tee, or  oeetui  que  trust  Chlpman  v.  Mont- 
«omeiy,  63  N.  T.  221;  Bailey  v.  Briggs,  56 
N.  T.  4D7.  ^e  executor  Ripley,  howeyer, 
•could  rlghtfolly  bring  the  action,  and  he, 
haying  answered  to  the  merits,  and  praying 
the  Jodpnent  of  the  court  construing  the 
fifth  daiise  of  the  will,  we  see  no  substan- 
tial reason  why  a  court  of  eqtUty  should  not 
retain  Jurisdiction,  and  pass  upon  the  ques- 
tions so  affirtnatively  raised  by  the  executor, 
especially  as  it  Is  manifest  that  a  Judicial 
cmstniction  of  said  clause  is  Imperattrely 
necessary.  We  have  concluded,  therefore, 
to  retain  Jurisdiction  of  the  action  on  this 
ground.  A  difficulty,  however,  arises  which 
seems  to  us  to  reiHler  It  necessary  that  an- 
other party  should  be  before  the  court  be- 
fore final  Judgment  should  be  passed  upon 
said  clause.  Under  said  fifth  paragraph  of 
tbe  will.  If  it  be  valid,  Jackman  and  Bipley 
were  nominated  trustees  of  a  trust  which 
was  entirely  distinct  from  the  office  of  ex- 
ecutor, and  which  might  exlsf  for  years 
after  their  duties  as  executors  had  been 
performed.  Jackman  had  declined  to  act  as 
executor  of  the  will,  but  he  has  not,  so  far  as 
la  shown,  ever  declined  Uie  trust  created 
by  said  fifth  paragraph,  nor  Is  It  shown  that 
there  is  any  Impediment  to  his  executing 
such  trust  Tainter  v.  CSark.  13  Mete 
{Mass.)  220;  Wills  v.  Cowper,  2  Ham.  (Ohio,) 
124;  Conklin  t.  Egerton's  Adm'r.  21  Wend. 
430;  Clark  T.  Tainter,  7  Cush.  568.  In  this  view, 
be  Is  manifestly  an  essential  party  to  an 
action  wherein  a  construction  of  said  para- 
graph Is  sought.  Much  may  depend  on  bis 
action  either  in  accepting  or  dedlnlng  this 
trust  It  Is  a  very  serious  question  whether 
his  declinatitm  may  not  render  the  execution 
of  the  trust  Impossible,  because  of  the  per- 
sonal confidence  reposed  by  the  testator  In 
the  trustees  whom  he  has  named.  2  Perry, 
Trusts,  (4th  Bd.)  H  721,  729.  We  shall  de- 
cline to  pass  upon  tbe  merits  of  the  contro- 
versy until  Mr.  Jackman  has  been  made  a 
party  to  the  action,  and  It  be  ascertained 
whether  he  accepts  or  declines  the  trust. 
The  action  will  be  remanded  to  the  circuit 
court,  with  directions  to  cause  Mr.  Jack- 
man  to  t>e  made  a  party  defendant,  and  to 
take  such  further  proceedings  as  may  be 
necessary  to  definitely  ascertain  whether  or 
not  be  declines  or  accepts  the  trust,  and 
then  to  proceed  to  Judgment  upon  the  mer^ 


Ita.  Inasmodi  as  this  action  Is*  retained  In 
court  simply  on  the  ground  that  the  executor 
Bipley  has  prayed  oonstinctton  of  the  will, 
and  the  action  has  thus  become  practically 
on  behalf  of  the  state,  we  have  concluded 
that  no  costs  dionld  be  taxed  against  respond- 
ent mx  this  appeal*  bnt  th^  will  be  ordered 
to  be  allowed  out  of  the  estate.  By  this  court: 
Judgment  reversed  and  cause  remanded  for 
further  proceeding  In  accordance  with  this 
opinion,  appellant's  costs  to  be  taud  and 
allowed  out  of  the  estate. 


STATE  ex  reL  TAN  RTN  v.  HORAN. 
(Supreme  Court  of  Wlsconshi.  Hay  3,  1898.) 

EI.BCT10NS— Ukpositino  Ballots  in  Wroxq  Box 

Where,  at  an  election,  two  ballot  boxes 
are  provided,  one  for  ballots  for  judges,  and  an- 
other for  ballots  for  municipftl  officers,  and 
some  of  the  ballots  cast  are  deposited  In  the 
wrong  box,  the  voters  will  not  be  deiirived  of 
their  rir:ht8  by  the  mistake  or  fraud  of  the  elec- 
tion officers  in  so  doing 

Appeal  from  (drcult  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  the  state,  commenced  under,  Rev. 
St.  S  3463,  In  the  nature  of  a  quo  warranto, 
on  the  relation  of  Henry  J.  Van  Ryn  against 
James  H.  Horan,  to  try  title  to  the  office  of 
alderman  for  the  Fourth  ward  of  the  <dty  of 
Milwaukee.  From  a  Judgment  for  the  re- 
lator, defendant  appeals.  Affirmed. 

The  other  facts  fully  appear  In  tbe  ftSiow- 
Ing  statement  by  WINSLOW,  J.: 

Action  to  try  the  title  to  the  office  of  alder- 
man for  the  Fourth  ward  of  the  city  of  Mil- 
waukee. At  the  municipal  cdec11«i  held  April 
6,  1892,  the  parties  were  opposing  candi- 
dates. A  Judicial  election  for  a  Justice  of 
this  court  was  held  at  the  same  time  and 
place,  the  votes  being  placed  In  a  separate 
box,  as  by  law  required.  There  were  five 
election  precincts  in  the  ward.  The  returns 
of  the  inspectors  of  the  various  precincts 
showed  that  Horan  received  1,127  votes,  and 
Van  Ryu  1,124  votes  in  the  ward,  and  Horan 
^accordingly  received  the  certificate  of  elec- 
'  Hon,  and  Is  now  holding  the  office.  The  dis- 
pute on  the  trial  was  concerning  the  vote 
of  the  First  election  precinct  According  to 
the  return  of  the  Inspectors  Van  Ryn  re- 
ceived In  this  precinct  131  rotes,  and  Horan 
189  votes.  Tbe  fact  was  abundantly  proven, 
however,  and  found  by  the  court  that  In  this 
precinct  upon  counting  of  the  votes  at  the 
close  of  the  poll,  12  Judicial  ballots  were 
found  in  the  munidpal  box,  and  12  municipal 
ballots  were  found  in  the  Judicial  box,  11  of 
which  municipal  ballots  contained  the  name 
of  Van  Ryn,  and  one  the  name  of  Horan. 
These  last-named  ballots  were  none  of  them 
counted  by  the  Inspectors,  but  were  marked 
"Disallowed."  If  counted,  the  relator  had  a 
majority.  The  ballots,  It  seems,  had  been 
oreserved,  and  tbe  respondent  Introduced 
them  In  evidence  upon  the  trial,  and  a  re- 


Digitized  by  Google 


168 


NOBTHWfiSTEBK  RBFORTEB,  Vol.  55. 


emmt  of  all  the  precincts  waa  bad  by  wit- 
neaaea  In  open  court.  The  changea  on  this  re- 
count were  a  net  gain  of  two  votes  for  Ho- 
ran  tn  the  2d,  3d.  4th,  and  Sth  predncta. 
In  the  First  precinct  the  recount  showed  a 
gain  for  Horan  of  four  votes  and  a  loss  for 
Van  Ryn  of  three  votes,  and  the  paduge 
contained  an  oceaa  of  votes  above  the  poll 
list  of  at  least  fonr  votes.  If  the  gains  so 
shown  for  Horan  were  allowed,  he  would  be 
elected,  whether  the  Jndidal  votes  were 
counted  or  not.  A  Jury  being  present  up- 
on the  trlAl.  and  It  being  claimed  that  this 
package  had  been  tampered  with  since  the 
election,  the  question  was  submitted  to  tbe 
jury  whether  said  package  had  been  tam- 
pered with  since  it  was  sealed  by  the  In- 
spectors, and  the  jury  found  In  the  affirmn- 
tlve.  Tbe  court  found  that  the  municipal 
votes  found  In  the  Judicial  box  should  be 
connted,  and.  In  accordance  with  the  ver- 
dict of  the  Jury,  that  the  package  of  ballots 
of  the  First  precinct  had  been  -  tampered 
with,  and  accordingly  foimd  that  Horan  had 
received  1,131  votes,  and  Van  Ryn  1,137 
votes,  and  was  elected,  and  rendered  Judg- 
ment for  the  ndator,  from  which  defendant 
appealed. 

Rose  &  Ben  and  F.  M.  Hoyt,  for  appe- 
lant Toohey,  DoerBcr  St  GUmore  and  W. 
O.  WUllums,  for  respond^t. 

WINSLOW,  J.,  (after  stating  the  facta.) 
Tbe  re  la  but  one  serious  question  In  this  case, 
and  that  is  whether  the  municipal  ballots 
found  in  tbe  ]ud4clal  box  should  be  counted. 
The  circuit  court  found,  as  the  evidence  abun- 
dantly showed,  that  these  were  ballots  duly 
cast,  but  deposited  by  mlsTake.  inndvertence, 
or  otherwise. by  the  Inspectors,  In  the  Judicial 
box.  The  question  Is,  shall  tbe  voters  be  de- 
prived of  thelt  ballots  by  the  mistike  or 
fraud  of  the  inspectors  in  so  putting  their 
ballots  In  the  wrong  t)ox?  This  question 
must  be  answered  In  the  neg:itlve.  Judge 
McGrary  well  states  the  rule  as  follows: 
"It  Is  a  rule,  well  grounded  in  juatlce  and 
reason,  and  well  estubllsiied  by  authority 
and  precedent,  that  the  voter  shall  not  be 
deprived  of  his  riRbta  as  an  elector,  either 
by  fraud  or  the  mistake  of  the  election  offi- 
cers,  if  it  is  possible  to  prevent  It."  Amer. 
Law  Elec.  i  131.  The  authoi'lties  also  support 
tills  position.  Parvin  v.  AVimberg,  (Ind.  Sup.) 
30  N.  E.  Rt'p.  7m;  People  v.  Bates,  11  Ulcb. 
362.-  In  tills  cnse  It  appeared  that  the  num- 
ber of  Judicial  votes  found  in  the  municipal 
box  wns  exactly  the  same  as  the  number  of 
muulcipol  votL>s  found  in  the  Judicial  box, 
and  that,  if  tbe  Judicial  votes  in  tlie  munici- 
pal box  wore  added  to  the  mimicipai  votes 
fouiid  therein,  the  total  number  of  votes 
substantially  agreed  with  the  poU  list.  The 
fact  that  they  were  legal  votes  put  in  the 
wrong  l>ox  by  fault  of  the  inspectors  waa 
thus  rieiirly  demonstrated.  There  was  sufll* 
dent  evidence  also  to  sustain  the  verdict  and 


finding  that  the  package  of  ballots  from  tbe 
First  precinct  had  been  tampered  with.  Tills 
fact  being  provra.  It  became  of  no  value  as 
evidence.  Amer.  Law  Blec  H  277,  278;  Al< 
bert  V.  Twohlg.  (Neb.)  B3  N.  W.  Rep.  882. 
No  other  questions  requiring  dlscusdon  are 
presented  by  the  record.  Under  tbe  proof 
and  atMiimp  tbe  relator  was  clearly  entitled 
to  Judgment   Judgment  affirmed. 


aomiS  T.  8L0TE1IAN  et  aL 
(Snpr«ne  Gonrt  of  Wiseondn.  May  2,  1898.) 
PAaTNBBSBiP  —What  Conhtitutes  —  Submimios 

TO  AkBITKATIOX  —  AfiKEBHKNT  KOT  TO  DlSOUK- 
flxnB  AtmoN — Effect. 

1.  Plaintiff  iras  emi^oyed  by  defMidanta, 
contractors  for  the  steam-headng  aimaratus  in 
two  certain  batldlngs,  to  do  the  work  and  far- 
ntsh  the  materials  ander  both  contracts  for 
one-half  the  net  profits.  Bdd  not  to  constitute 
a  partnerxbin.  but  an  arrnngement  for  mea*- 
uriug  plnintiETs  compensation. 

2.  Aprorisionio  a  HQbmission  to  arbitration 
that  It  should  not  operate  as  a  discontinuance 
of  the  actioDB  or  the  gamishmnits  auxiliaiT- 
thereto,  but  should  star  proceedings  until 
their  discontinuance,  to  follow  on  the  award 
therein  made,  was  valid;  and,  the  award  not 
having  Iteen  paid,  it  was  proper  to  move  for 
trial  and  judgment. 

Appeal  from  drcult  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Henry  O.  Sohns  against  O.  T. 
Sloteoian  and  another  for  labor  and  mate- 
rials furnished.  From  a  Judgment  for  plaln- 
iSff,  aefendants  appeal  Affirmed. 

The  other  facts  fully  appear  In  Hie  follow- 
ing statemwt  by  WINSLOW,  J.: 

Action  for  labor  and  materials  famished. 
The'  d^endants  bad  entered  Into  two  sep- 
arate contracts  with  St  Amellanns  Orphan 
Asylum  and  Rev.  William  Grutza  to  put  lu 
steam-heating  apparatus  In  two  certain  build- 
ings. Afterwards  defendants  employed  plain- 
titt  to  do  the  work  and  fumiab  the  mnteilnls 
under  both  contracts  for  one-half  of  the  net 
profits.  PlaintiCf  went  on  with  the  work  un- 
der both  contracts,  and  dalms  to  have  fully 
completed  the  same,  and  brouf^t  this  action 
for  the  balance  whldi  be  claims  to  be  due 
him  for  such  work  and  materials.  The  ac- 
tion was  commenced  February  25,  18»0,  and 
at  the  same  time  garnishee  actions  were 
commenced-  against  the  asylum  and  Grutza 
auxiliary  thereto.  Aprtt  2,  1800.  a  written 
agreement  was  made  between  plaintiff  and 
defendants  redting  that  controversies  had 
arisen  between  the  parties  as  to  the  settle- 
ment of  the  accounts  between  them,  and  that 
the  actions  aforesaid  had  been  commejiced, 
and  agret>ing  to  submit  all  such  matters  to 
three  named  arbitrators,  whose  award  should 
be  performed  by  both  parties.  Such  agree- 
ment also  contained  the  following  provision: 
"And  we  do  furtlier  mutually  covenant  and 
agree  that  this  submission  shall  not  opemte 
as  a  discontinuance  of  the  aforesaid  suits 
now  pending  or  the  gamlsbments  auxiliary 
thereto,  but  that  Ita  effect  shall  be  to  stf^r 
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proceedlDKs  nntn  their  dlscoDtinuance,  which 
sball  follow  upon  the  award  herein  made, 
tod  upoD  the  St.  AmeUaous  Oi-phan  Asy- 
tom  and  Mid  Rey.  WlUiam  Gnitza  paytng  to 
dthpr  of  tta  or  both  the  amount  or  amoants 
imptHTtlTely  awarded  by  eald  arbitrators: 
provided,  howevw,  that  such  award  be 
nmde  lu  writlDK  under  the  hiinds  of  said  ar- 
hiiniiors,  or  any  two  of  them,  ready  to  be 
delivered  to  ns.  or  either  of  us.  on  or  before 
the  luth  day  of  Au^t,  1890."  The  arbitra- 
tors uiiide  an  award  August  6,  1890,  by 
which  they  ordered  tbnt  defendants  should 
pay  plnintlfT.  on  or  before  August  15,  1890, 
$3Xi.  with  interest  from  March  1,  1800,  at  7 
per  cent.,  nnd  ttiat  said  actions  should  be  dis- 
eontloiied  upon  payment  of  said  sum  within 
tbe  time  limited.  The  award  was  not  com- 
ptiiHl  with  either  by  defendants  or  by  the 
garni-tbees.  October  8,  1891,  defendants 
mured  to  dismiss  the  action,  which  motion 
was  dtnilod.  Defendants  served  their  answer 
OrtotMT  15.  ]R91,  In  which  they  alleged  that 
pliilutlff  had  never  completed  either  contract, 
and  tlmt  they  had  paid  plaintifC  in  fulL 
They  also  allege  the  agreement  to  arbitrate, 
■Dd  the  award  thereon,  and  set  up  two  coun- 
terclaUns  for  damages  on  account  of  failure 
liy  plaintiff  to  complete  said  contracts.  The 
acdon  was  referred  to  Hugh  Ryan,  as  sole 
refffee,  to  hear,  try,  and  determine,  who 
ifier  full  trial  found  substantially  for  the 
plKlnUfr  upon  the  contested  matters  of  fact, 
that  he  hod  performed  his  contracts,  and 
that  there  was  due  him  under  the  same 
$310.70.  with  Interest  and  costs.  Upon  mo- 
tion the  rpiKtrt  of  the  referee  was  confirmed, 
sad  Judgment  rendered  thereon,  from  which 
defendants  ai^eoL 

a.  J.  Cox,  for  appellants.  J.  W.  Wegner, 
tor  respondent. 

WIXSLOW,  J.,  (after  stating  the  facts.) 
n'e  sball  not  review  the  evidence  upon  the 
disputed  questions  of  fact  Examination  of 
It  shows  that  there  was  sufficient  evidence  to 
Justify  the  findings  made  thereon  by  the  i^f- 
eree,  and  confirmed  by  the  court,  and  tliat 
there  1r  not  a  clear  and  satisfactory  pre- 
ponderance agalnit  such  findings.  It  Is  ob- 
jretfd  that,  by  the  agreement  to  do  the  work 
for  one-half  the  net  profits,  the  plaintiff  be- 
cnme  a  partner  of  defendants,  and  cannot 
maintain  this  action  at  law.  We  regard  this 
u  simply  an  arrangement  by  which  the 
amount  of  plalntHTs  compensation  is  meas- 
ored.  Iji  Flex  v.  Burss,  77  AVis.  538,  46  N. 
W.  Rep.  801. 

The  most  serious  question  arises  upon  the 
effect  of  the  agreement  of  arbitration.  It  Is 
Well  settled  in  this  state  that  a  mere  submis- 
slun  of  a  controversy  to  arbitration  operates 
IpHo  fucto  as  a  discontinuance  of  a  pending 
action  thereon,  because  the  parties  have  cho- 
sen another  forum  for  the  determination  of 
their  controversies.  Muckey  v.  Pierce,  3  Wis. 
WI;  Dolph  T.  Oemens.  4  Wis.  181;  Bigelow 


T.  Goss,  5  Wis.  421,  and  cases  dted  In  note. 
The  effect,  however,  of  a  provlrion  In  the 
agreement  of  submission  that  the  action  shall 
not  be  discontinued  has  not  been  determined 
by  this  court,  so  far  as  we  are  aware.  We 
see  no  good  reason  why  t>ucb  a  provision 
should  not  be  operative.  The  ground  on 
which  it  is  held  that  bare  submission  oper- 
ates as  a  discontinuance  Is  that  It  shows 
that  the  parties  have  agreed  to  fi  dlscontina- 
ance  because  they  have  sought  another  trlbu- 
nal.  When  the  submission  by  Its  terms  af- 
flrmativf^  shows  that  they  have  not  agreed 
to  a  discontinuance,  the  reason  for  the  rule 
Is  entlrdy  lacking.  Nor  do  we  see  any  rea- 
son on  groimds  of  public  policy  why  a  stipu- 
lation that  the  action  shall  not  be  discontin- 
ued, but  only  stayed,  should  not  be  held 
valid.  We  cMue,  then,  to  a  consideration  of 
the  meaning  of  tbe  stipulation  In  the  agree- 
ment of  submission.  It  seems  very  plain 
that  the  parties  intended  that  the  main  ac- 
tion and  the  garnishee  actions  should  remain 
in  court,  not  only  pending  the  arbitration 
and  award,  but  until  the  award  was  paid. 
Phiinly,  the  plalntlff  did  not  propose  to  lose 
the  benefit  of  his  peiKllng  action  and  his  gar- 
nishee proceedings  while  he  was  making  an 
effort  to  arrange  the  mattw  and  get  his  pay 
by  means  of  the  arbitration.  Substantially  the 
agreement  Ls  that  the  suits  shall  be  staye<l 
and  shall  be  finally  discontinued,  provided 
an  award  is  made  and  paid  within  a  reasou- 
able  time;  otherwise  not.  The  award  was 
not  paid,  either  witldn  the  time  limited  by 
the  award  itself,  or  within  more  than  a 
year  thereafter.  We  think  the  stay  of  pro- 
ceedings agreed  for  in  the  submission  must 
be  held  to  have  expired  long  before  this  ac- 
tion was  moved  for  trial,  and  the  event  upon 
which  alone  It  was  agreed  that  the  action 
should  be  discontinued,  name^,  payment  of 
the  award,  never  having  taken  place,  we 
think  the  case  was  properly  moved  to  trial 
and  judgment  The  agreementcontemplated 
discontinuance  from  one  event  only,  and  en- 
tirely rebuts  the  Idea  that  It  can  result  from 
any  other  event  No  other  points  roqulre  at* 
tenthuL  Judgment  afiirmed. 


FREDB  r.  PFLUaRADT  et  al. 

(Supreme  Court  id  Wisconsin.  Ifay  2,  TBBS.} 
Kqoitt— Cavcellation  or  Drsi>— Dsfrnhbs. 

1.  Plaintiff,  to  secure  the  performance  of 
her  hnsband's  contract,  executed  to  oue  P.  a 
deed  of  a  certain  lot  She  afterwards  sued  P. 
and  one  R.,  alleglQE  that  her  husband  had  fully 
performed  his  contmct;  that  she  was  eiilitled 
to  a  return  of  the  deed;  bat  that  P.  had  con- 
veyed the  lot  to  R..  who  hnd  notice  of  the  faetn. 
— and  prayed  for  a  canrellation  of  both  dei>(ls. 
On  the  trial  it  appeared  that,  after  the  exern- 
tion  of  the  deed  hy  plaintiff.  P.,  by  an  oral 
agreeuieut.  purchaiied  from  her  the  lot  in  quee- 
tion.  paid  full  conMiderulion,  went  into  pnwics- 
kIou,  and  subsequeutly  cnnreyed  the  same  to 
R.  tlrltl,  that  the  complaint  was  properly  dis- 
missed. 

2.  It  was  not  necessary  that  P..  to  avail 
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himself  of  the  anbseqaent  parol  agreement, 
shoQld  aue  for  specific  perforinance  of  the 
mme»  or  tlwt  be  ■hould  Mt  It  nil  u  a  oounter- 
-daim  in  the  present  suit,  bat  it  was  sufficient 
to  rimidr  plead  it  as  a  mi^tter  of  defense. 

Appeal  from  olroidt  court,  Milwaukee  oouu- 
tj;  D.  H.  JcAiiBon,  Judge. 

Actloii  In  equity  by  Carcdtne  Freda  against 
WUllam  J.  Pflof^adt  and  Ferdinand  Buem- 
mele  to  ooncel  a  deed  of  land.  Gomplalnt  dls- 
miased,  and  plaintiff  appeals.  Affirmed. 

The  other  faota  fully  appear  in  the  follow- 
ing atatetnoit  by  WINSLOW,  J.: 

Action  in  equity  for  the  cancellation  and 
redellTery  of  a  deed  of  land.  Phiintiff  was 
the  wife  of  Bmeat  Frede.  She  owned  lot  28. 
blo<^  17,  LudlngtOtt'a  snbdlTlslon.  Milwaukee. 
Her  husband  owned  lot  27  in  the  samo  sub- 
dlTlsion.  On  the  15th  of  September,  1890, 
Bmeat  Frede  oontraoted  with  defendant 
Pflugradt  to  buHd  a  house  according  to  cer- 
tain plans  on  lot  27,  and  on  the  lat  of  De- 
cember following  cottTcy  the  lot,  with  the 
house  completed,  to  Pfingradt.  In  consider- 
ation of  this  contract,  Pflugradt  agreed  to 
assume  a  mortgage  of  9S3S  on  said  lot  27, 
deed  to  Frede  lots  6  and  0,  block  8,  Meule 
Park,  and  pay  $375  in  money.  To  secore  the 
performance  of  her  husbflud's  contract,  and 
for  no  other  conedderatlon,  the  plaintiff  ex- 
ecuted at  the  same  time  a  warranty  deed 
of  her  lot,  No.  28,  mnnlng  to  Pflugradt,  which 
was  immediately  d^'llrered,  and  wna  recorded 
October  4,  ISIK).  Plaintiff  daima  in  her  com- 
plaint  that  her  husband  fully  performed  his 
contract  nccordlng  to  Its  terras,  whereby 
she  is  entitled  to  a  return  of  her  deed,  but 
that  Pflugradt  has  conveyed  the  property  to  de- 
fendant Ruemmele,  who  had  notice  of  the 
facts;  end  she  prays  that  the  deeds  from 
hfTself  to  Pflugradt,  and  from  Pflufn-adt  to 
Ruemmele.  be  canceled,  and  that  said  defend- 
ants be  directed  to  release  to  her.  and  that  stie 
have  an  aooonntlng  for  the  profits.  Defend- 
ant Pfluffradt  admits  the  original  execution 
and  delivery  of  the  deed  as  security  only,  but 
allefies  that  in  October.  1890,  by  agreement 
between  himself  and  Ernest  and  Caroline 
Frede,  a  new  oral  contract  was  mnde  between 
them,  canceling  the  first  agreement,  and  by 
which  Caroline  Frede  sold  lot  28  absolutely  to 
Pflugradt,  and  received  a  full  consideration 
therefor,  and  Pflugradt  received  and  held 
possession  of  sakl  lot  28,  and  held  the  same 
unHl  he  aold  It  to  Ruemmele.  in  January, 
1^1.  since  which  time  Ruemmele  has  bwn  In 
possession.  The  facts  are  not  pleaded  as  a 
counterclaim,  but  simply  as  a  defense.  There 
is  no  bill  of  exceptions.  The  flndings  of  fact 
of  the  court  are  substantially  in  accordance 
with  the  facts  alleged  in  defendants'  answer, 
and  as  a  contusion  the  court  held  that  there 
had  been  such  partial  performance  of  the 
oral  contract  to  convey  lot  28  as  to  take  the 
same  out  of  the  statute  of  frauds,  and  that 
the  oomplalnt  should  therefore  be  dismissed. 
From  judgment  thereon,  plaintiff  appeals. 

Frank  J.  Lenlcheck,  for  appellant.  TTU' 
Uanu  &  May,  tor  respondenta. 


WINSLOW,  J.,  (after  staling  ae  facta.) 
There  being  no  bill  of  exertions,  the  evi- 
dence is  not  before  us,  and  the  flndings  of 
the  court  must  be  accepted  as  veritlee.  By 
them  It  appears  that  after  the  execution  and 
delivery  of  the  deed  of  lot  28,  as  collateral 
security  only,  tba  Aeteodant  Pflugradt,  by 
oral  agreemoit,  purchased  the  lot  of  [dain- 
tiff,  paid  full  consideration  therefor,  and  went 
into  possesslou  thereof.  Tliese  facts  dearly 
entitled  defendant  Pflugradt  to  a  specific 
performance  of  the  oral  contract  to  convey. 
Blanchord  v.  McDongal.  6  Wis.  167.  The 
plaintiff  contends  that  these  focta  are  only 
available  to  defendant  In  an  action  brou^t 
to  comp^  spedflo  p^ormance,  or  under  a 
oounterolalm  for  that  purpose,  in  the  present 
action.  The  position  Is  not  tenable.  The 
plaintiff  has  come  into  equity,  asking  that  her 
deed  to  defendant  be  canceled,  and  the  de- 
fendant's title  be  compulsorily  released  to 
her.  Suiely  equity  will  not  do  this  when  it 
ai^ars  that  the  defendant  is  dearly  entitled 
to  a  conveyance  of  the  premises  from  the 
plaintiff.  It  might  have  be?n  better  to  have 
pleaded  the  facts  as  a  counterclaim,  and 
prayed  for  affirmative  relief,  but  the  failure 
so  to  do  does  not  prejudice  plaintiff,  nor 
will  it  suffice  to  compd  a  court  of  equity 
to  do  that  which  Is  monstrouBly  Inequitable. 
The  statement  of  the  proposition  would 
seem  to  be  its  own  answer. 

Judgment  affirmed. 


0RBFAHL  V.  CONNBLL. 
(Sopreme  Court  of  WisconBlo.  May  2.  ISTlS.) 

NkGLIOBXCB  — BUFFICia.NOT  OF  (k>MPLAlNT  —  AC- 
TION AOXIVBT  COtTKTT  HOSPITAL  BUPBK1!ITBKI>- 
BST. 

A  comi^aiat,  in  an  acti(»i  as^inst  the  su- 
periatendent  of  a  county  hospital  to  recover 
damages  for  breaches  of  defeudant's  duty,  al- 
leging  that  plaintiff  was  lawfully  an  inmate 
of  the  hospital,  and,  as  such,  was  entitled  to 
proper  care,  treatment,  and  food;  that  defend- 
ant had  full  control  of  the  hospital,  and  was 
famished  with  necessary  assistaiice.  help,  food, 
and  supplies;  and  that  be  foiled  to  •uppl.v 
plaintiff  with  wholesome  food,  so  that  his  sii'k- 
nesg  was  augmented,— states  a  good  cause  of 
actloa. 

Appeal  from  superior  court,  Milwaukee 
county;  B.  N.  Austin,  Judge. 

Action  Frits  Drefahl  against  M.  BB. 
Gonnell  to  recover  damages  reanlting  from 
defendants  breadk  of  du^  as  hospital  super- 
intendent From  an  order  oTerrullng  his  di^ 
murrer  to  the  complaint,  d^ndant  appeala. 
Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  OASSODAT,  J.: 

The  complaint  alleges.  In  effect,  that  dur- 
ing all  the  time  from  April  IS,  1891,  to 
May  3,  1892,  tiie  defendant  hdd  the  ofltces 
of  one  of  the  euperlntendoits  of  the  poor 
of  the  county  of  Milwaukee,  and  superin- 
tendent of  the  coimty  hoQ>ital  of  said  coun- 
ty; tiuLt  during  nil  said  time  tbe  plaintiff 
was  lawfully  an  inmate  of  said  hospital; 
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that  be  waa  alUcted  vtth  a  dlaeaae  affecdnc 
Ida  teca;  that  dozliic  all  oC  aald  flme  It  waa 
the  du^  of  aald  defendant^  aa  aacZi  aapei^ 
Uitendent,  to  fomldi  to  the  plaintiff,  aa  audi 
Inmate,  a  ptayaddan  of  naaonaUe  and  anffl- 
dent  ritfU  and  experkawe,  and  «ocb  AUUnl 
and  appropriAte  medical  treatmoit  aa  the 
natnre  ol  tlie  plalntlfl'a  csM  demanded,  to 
futnlah  tlie  plaintiff  wltb  food  Of  the  kind 
beat  anlted  to  Ua  debUltated  condition,  to 
maintain  proper  discipline  am«w  the  ta- 
nuitea.  offieeta,  and  employee  of  the  hospi- 
tal, ao  that  ttte  plaintiff  mlSht  recelre  proper 
food  and  earefol  and  conalderate  treatment; 
that  dnitDff  all  of  aald  time  the  dtffendaat, 
•a  stub  saperlntendent,  waa  well  and  anffl' 
dently  provided  with  all  the  aadatant  phy- 
sicians, nurses,  cooks,  attendants,  and  aerr- 
aata  and  food  and  medidnea  reQolrad  for 
the  performance  of  bla  aald  duties,  and  bad 
mil  control  orer  them;  that  the  defend- 
ant had  full  control  of  the  famishing  of 
the  supplies  of  erery  kind  for  said  ho^ital, 
and  was  in  erery  way  able  to  perform  his 
nld  dntlea  aa  aodi  oflloer  and  towmzda  the 
plaintiff;  that,  dlaregardhig  hla  dntlea,  the 
defendant  nfei^ted  to  0lTe  to  the  ^amtUt 
mffldait  and  pn^er  medical  attendance* 
that  he  failed  and  neglected  to  provide  for 
the  pininHff  sufficient  or  suitable  food,  but 
fDmished  him  food  of  a  ray  eouse  and  In- 
digestible kind,  wholly  unsultalde  for  hla 
condition,  and  frequently  furnished  him  111 
cooked  and  unwholeeome  food,  bj  the  use 
i>f  whI<A  the  plaintiff  became  greatly  d» 
Mutated,  and  suffered  great  pain,  which 
la  one  of  the  causes  of  ttie  plaintiff's  fail- 
are  to  reooTW  hla  liealth;  that  the  defend- 
ant wholly  fafled  to  maintain  proper  dis- 
cipline, whereby  at  meal  times  the  etronger 
and  more  active  inmates  would  rush  to  the 
table  first,  and  take  for  themselves  all  tbe 
best  pmHoos  <rf  the  food;  that  the  plain- 
tiff, being  lame  and  wealc,  was  freqxiently 
prevoited  trom  getting  to  the  table  in  time 
to  obtain  proper  food,  bat  had  to  be  coor 
Cnit  with  the  leaiinga,  which  were  wholly 
unsulted  to  hla  physical  condition;  that  the 
defendant  wholly  failed  and  neglected  to 
eierciae  a  proper  supervision  over  his  sub- 
ordinates, but  suffered  them  to  grossly  neg- 
lect their  respective  duties  towards  the  plain- 
tiff, and  hence  the  plaintiff  did  not  have  the 
medical  treatment  his  condition  required, 
and  eontbatied  to  suffer,  and  did  auffw,  and 
does  stUl  gnffer,  great  pain,  both  mentally 
and  bodily,  and  contlnuea  111  from  said  slck- 
neas;  that  reason  of  each  neglect  by  the 
drilHidant  the  disease  with  which  the  plain- 
tiff waa  afflicted  grew  much  worse;  that  his 
body  was  much  weaker  and  hla  guneral 
health  greatly  Injured;  that  be  suffered 
great  bodily  pain  and  mental  anguish;  that 
Us  disease  has  become  so  seated  that  he 
can  never  be  cured,  and  will  remain  an  In- 
valid, and  win  be  wholly  dependent  upon 
duirfty  for  support;  and  that  he  to  a  man 
about  40  yeara  of  age,  and  has  thereby  aus- 
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talned  damage  in  the  sum  of  |5,000,  for 
which  be  demanda  Judgment  To  that  com- 
plaint the  defraidaat  demnrred,  on  the 
ground  that  it  appeared  on  the  fooe  thereof 
that  tbe  aame  did  not  state  facta  enffldait 
to  constitute  a  eaoae  at  actlcm  against  the 
defendant  Thereupon  the  p1*'T>*1*^  moTOd 
the  court  to  atrlke  from  Out  record  aald 
demurrer,  for  the  reason  that  the  same  waa 
frivolous,  and  made  for  the  pnxpoae  of  de- 
lay. The  ooort  thereupon  refused  to  strike 
ont  aald  demturer,  but  made  an  wder  orec- 
mllng  ttie  aame,  from  which  the  defendant 
brings  this  appeaL 

Robert  Luscombe  and  J.  O.  Flanders,  for 
appellant  Dunlop  &  Bnnudtai,  tot  reapond- 
ent 

OASSODAT,  X.  (after  stating  the  facta.) 
A  demnrrer  to  a  comphtlnt  for  iniofllciencr 
can  only  be  sustained  ^rbm  the  complaint 
falls  to  atate  any  cause  of  action  whatever. 
Moriti  V.  SpUtt,  65  Wla  MB,  18  N.  W.  Bep. 
555.  Where,  aa  here,  a  complaint  atatea  a 
good  and  complete  cause  of  action  aa  to  cer- 
tain failures  of  duty  oa  the  part  of  the  de- 
fendant,  such  general  demurrer  will  not  be 
sustained  merely  because  the  complaint  at- 
tempts, bat  faUa,  to  state  other  fallurea  of 
duty  on  the  part  of  the  defendant  Bron- 
aon  V.  Uajdcey,  68  Wla  8B,  10  N.  W.  Bep. 
166;  Town  of  FUlnfield  v.  VUlage  of  Plahi- 
fteld,  67  Wla.  S26,  30  M.  W.  Bep.  678.  This 
is  not  an  action  for  the  breach  of  contract 
The  theory  at  the  compl^t  la  that  the 
plaintiff  waa  poor  and  diaeaaed,  and  rij^t- 
fuUy  committed  to  the  hospital,  and  was 
lawfully  an  Inmate  th«reof ,  and,  w  sncfa, 
waa  mtltlea  to  pnper  care,  treatment  food, 
and  medicine,  aa  mentioned  In  the  forego- 
ing atat«ment;  that  the  defoidant  as  supers 
Intmdent,  had  iba  full  <Aaige,  control,  and 
managemait  of  the  hoq)ltal;  that  he  waa 
fnmtahed  with  all  necessary  asatetance, 
help,  food,  medicine,  and  siuipllea;  that  In- 
atead  of  perfbrmlng  his  duly  In  tiw  premises, 
be  neii^ected  and  failed  to  perform  the  same, 
■o  far  as  tbe  plalntifl  was  concerned,  la  the 
^articolan  tlmdn  mentioned;  that  in  con- 
seqnoioe  tiiereof  the  plaintiff  suffered  pain 
and  anguish,  and  his  sickness  was  augment- 
ed and  pndonged.  to  hla  great  damage,  aa 
mentioned.  We  must  hold  that  the  com- 
plaint states  a  good  cause  of  action.  The 
order  of  the  siqwrior  oonrt  tor  Atllwankee 
cotmty  la  affirmed. 


SHBLDON  V.  DAVIDSON. 
(Supreme  Court  oi  Wisconsia.   May  2,  18^) 

DkCBIT— WUA*  CuXftTITUTKS— RkPHBSB»TAT101U 

AS  Ti>  PuTURC  Events. 
1.  A  complaint  In  an  action  for  daniBses, 
allt>frlnK  that  defendant.  In.  order  to  fndne* 
plaintirr  to  tease  from  him  certain  premlBe*. 
frandnlently  concealed  the  fact  that  a  ••urtiln 
bnUdiiig  thereon  did  not  beloag  to  him,  bat 
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wUch  falls  to  allege  that  defendant  knew  or 
had  reason  to  know  that  plaintiff  was  Ignorant 
of  the  fact  that  defendant  did  not  own  such 
hoildlnK,  and  that  the  leaeiog  of  the  premises 
\tj  plaintiff  was  actually  Induced  by  such  con- 
CMrtnent,  is  demurrable  for  failure  to  stata  a 
cause  of  action. 

2.  A  repreBentation  hy  defendant  that 
plaintiff  could  have  possession  of  such  bnildlng 
on  a  certain  date,  several  months  after  the 
making  of  such  representation,  is  not  actiona- 
ble, though  auch  event  did  not  occur,  in  that 
It  relates  to  a  fature,  and  not  to  m  past  or  pres- 
ent, event. 

3.  Such  representation  would  not  be  ac- 
tionable for  the  further  reason  that  it  is  a  mere 
opinion,  on  which  plaintiff  had  no  right  to  rely. 

Appeal  from  superior  court,  Milwaukee 
eonnty;  R.  N.  Austin,  Judge. 

Action  br  John  H.  Sheldon  agolnat  A^nes 
Davidson  to  recover  damages  for  failure  to 
give  plaintiff  possessiou  of  a  btilldlng  stand- 
ing on  premises  leased  by  plaintiff  from 
defendant.  There  was  Judgment  for  defend- 
ant on  a  demurrer  to  the  oomplalnt,  and 
plaiutlff  oDpeala.  Affirmed. 

Austin  ft  Hamilton,  for  appellant  lOIler, 
Noyes  &  Miller,  for  reqMmdent. 

ORTON,  J.  TblB  Is  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  com- 
plaint, on  tbe  sronnd  that  it  does  not  state 
facta  sufficient  to  constitute  a  canse  of  nc- 
H<m,  Hie  complaint  alleges  substantially  tbe 
f^dlowlng  facts:  The  defmdant,  ca  the  16tta 
day  of  Uanh,  1891,  leased  to  the  plalntlfr 
the  aootii  half  of  lot  3,  in  Mock  60.  In  the 
Fourth  word  of  the  dty  Milwaukee,  for 
the  Uxm  of  fire  yean,  at  a  rent  of  $600 
per  year,  payable  in  monthly  Installmoits 
the  Ist  of  each  month,  the  first  paym«it  to 
be  made  on  the  1st  day  of  May  followbig. 
On  the  ttoat  part  of  said  lot  tiiere  was  a 
brick  dwelling  house  and  store,  and  It  was 
agreed  that  the  plalntUT,  the  lessee,  should 
expend  in  Improving  said  buildings  the  sum 
of  91,000.  It  was  In  said  lease  agreed  that 
the  same  should  not  take  effect  as  to  the 
east  00  feet  of  said  lot  nntil  a  certain  lease 
thai  in  effect  between  the  defendant,  as 
lessor,  and  one  John  Vddt,  dionld  terminate, 
on  the  10th  day  of  September,  1891.  On 
said  60  feet  there  was  a  bam  standing.  A 
copy  ot  the  lease  is  appended  to  the  com- 
plaint It  is  alleged  in  the  complaint  that 
by  the  terms  of  said  lease  the  i^ntiff  "was 
to  hare  the  use,  beneflt,  and  occupation  of 
the  said  premises^  and  the  aforesaid  build- 
ings." There  is  no  such  stlpulatloa  In  said 
lease.  If  there  had  been.  It  would  have 
embraced  the  bam  on  said  east  60  feet 
The  plaintiff  made  due  Inquiry  of  the  de- 
fMidant  as  to  the  terms  and  conditions  of 
aaid  lease  between  the  defendant  and  said 
Veldt,  and  the  defMidant,  with  int^t  to 
deceive  and  defraud  the  i^alntlff,  and  for 
the  purpose  of  Inducing  him  to  dgn  said 
lease»  falsely  and  fraudulently  concealed 
from  this  plaintiff  the  fact  that  the  bam 
standing  upon  the  said  east  60  feet  of  said  lot 
was  not  the  prepay  of  said  defendant,  bat 
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was  the  property  oi  said  Veldt,  and  dui 
the  plaintiff  could  not  obtain  poascsBlon 
thereof  on  the  iOth  day  of  September  next 
ensuing,  and  folse^  represoited  to  fbe  jdaln- 
Hff,  and  for  the  purpose  of  Indadng  the 
plalntlir  to  execnte  said  lease*  that  he  could 
have  possession  of  said  60  feet  and  the 
stable  standing  thereon  on  and  after  Sep- 
tember 10th  next  ensuing.  "Tlie  plalntlfr. 
relying  upon  the  said  representations,  was 
therel^  Induced  to  sign  the  aforesaid  lease, 
and  did  so  dgn  It  within  a  few  days  there- 
after.** Hie  sold  reprraentatims  were  fhlse, 
in  that  by  the  terms  of  said  lease  from  the 
defendant  to  the  said  Vddt,  which  was  to 
expire  oa  the  10th  day  of  Septwuber,  1801. 
the  said  bam  was  to  become  the  property 
ot  the  said  Veidt,  and  he  was  to  have  the 
privilege  of  ranoiring  the  same,  whldi  the 
defendant  well  knew.  At  the  explratfim  ot 
said  lease  between  the  defendant  and  sold 
Veldt,  said  Veidt  removed  said  bam  from 
said  premises,  and  the  d^endant  has  refused 
to  restore  the  same,  or  compensate  the  plain- 
tiff therefbr.  By  reason  of  the  pranlses 
the  plfdntifr  was  damaged  $1,000.  The 
fravamen  of  the  comidalnt  is  the  fmudxilent 
concealment  ot  the  fact  that  tb»  builiilng  on 
the  east  60  feet  of  the  lot  was  not  the  pn^ 
ertr  of  the  defendant  but  was  ttie  property 
of  Veidt,  the  lessee;  and  the  false  represoita* 
tlon  that  the  plaintiff  could  have  possession 
of  the  said  60  feet  and  the  stable  standing 
tiiereon,  on  and  after  September  10th  next 
ensuing. 

1.  As  to  the  concealment  as  a  cause  of 
action.  That  bam  on  the  60  feet  must  have 
been  placed  there  by  the  tenant  Veldt  tem- 
porarily for  his  own  use,  with  the  privilege 
of  ranoval  at  the  end  of  bis  term,  and  was 
never  a  part  of  the  realty.  It  could  not 
have  been  so  attached  to  the  soil  as  to  be- 
come a  part  of  the  real^.  It  It  had  been, 
the  plaintiff  would  have  been  entitled  to  It 
by  the  terms  of  his  lease,  and  he  could  have 
prevwted  its  removal.  We  conclude,  there- 
fore, that  the  bam  was  a  tenant's  fixture  Id 
fact  as  well  as  by  the  terms  of  the  Veidt 
lease,  and  removable  by  him  during  his 
term.  The  Veidt  lease  is  referred  to  In  the 
plaintiff's  lease.  The  plaintiff  does  not  state 
that  he  did  not  know  all  about  that  lease, 
and  all  about  the  diaracter  of  that  build- 
Ii^  ns  having  beon  placed  there  by  the  ten- 
ant, and  removable.  He  stetes  only  that  he 
inquired  of  the  defendant  about  the  terms 
and  conditions  of  that  lease,  and  does  not 
state  whether  the  defendant  told  him  what 
they  were  or  not  He  does  not  state  that 
the  defendant  knew,  or  had  reason  to  know, 
that  he.  the  plaintiff,  was  Ignorant  of  Uie 
fact  that  the  defendant  did  not  own  the 
biini.  The  defendant  might  well  have  sup- 
posed tliat  the  plaintiff  knew  the  terms  of 
that  lease  referred  to  In  his  own  lease,  and 
the  character  of  the  bam  as  a  fixture  was 
open  to  common  observation.  But  more  ma- 
terial than  even  this  Is  the  absence  of  any 
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arermeot  tbat  the  plaintiff  was  Indvoed  to 
sign  the  lease  by  sach  fraudulent  conceal- 
ment It  Btatefl  merely  that  the  conceal- 
ment wu  for  the  purpose  of  Indocing  him  to 
do  BO,  bat  falls  to  state  that  he  was  actually 
induced  to  do  so  by  It  It  Is  very  clear  that 
there  are  not  suffident  allegations  In  the 
complaint  to  make  the  fraudulent  conceal- 
ment a  cause  of  action. 

2.  As  to  the  false  representation  that  the 
plaintiff  "could  hare  possesidon  of  saifl  east 
00  feet,  and  the  stable  tttandlng  thereon,  on 
and  after  September  10th  next  «i8ulng." 
Tbe  plaintiff  did  hare  possession  of  the  GO 
feet,  so  that  such  part  of  tbe  representation 
3t  least  was  not  fiilse.  As  to  the  other  part 
ttf  the  r^reseutatlon.  It  relates  to  a  future 
erent,  and  Is  not  of  an  existing  fact  or  of 
a  past  event,  and  therefore  Is  not  actions^ 
hie  if  such  event  should  not  occur.  It  Is  a 
mere  oplnifn,  prediction,  or  promise  of  a 
future  condition  of  things,  ui>on  which  the 
plalntifT  had  uo  right  to  rely.  In  Monisim 
T.  Koch,  32  Wis.  254,  the  representation  was 
tlLit  a  certain  dam  "would  always  In  tbe 
future  continue  to  fiimlsh  the  full  amount  of 
the  power  conreycd."  Mr.  Justice  hyau  said 
In  the  opinion:  "It  seems  quite  clear  that  no 
cbanfe  of  fraud  can  be  predicated  apon  it 
At  most  there  was  a  mere  expi-esslon  of 
Oidnlon  that  m  the  future  the  conditions  on 
which  the  water  supply  depended  would  re- 
main faTorable  to  a  continuance  of  the  sap- 
ply.  It  is  wanting  In  all  die  essential  e)e- 
mentt  whk^  ctmstitiite  a  fraud."  In  Pat- 
terson T.  Wright,  M  Wis.  280,  26  N.  W.  Kep. 
10,  the  representation  was  that  the  par^ 
*Vaid  or  promised  that  he  would  pay  a  cer- 
tain sum  of  moncv  as  a  consideration  of 
snd  to  faidace  the  giving  ot  certain  notes, 
and  upaa  ^rtiidi  tiiey  were  obtained."  It 
was  hdd  **that  the  repreMntation  must  ra- 
bto  to  a  present  or  past  state  of  facts,  and 
tbot  relief  as  for  dec^t  cannot  be  obtained 
tar  the  nonperformance  of  a  promise  or 
*Oux  atatemaits  locking  to  the  futmre;"  cit- 
ing the  abore  case;  Bigelow,  Frauds,  11, 12; 
and  Kenwidc  t.  Grimes,  6  Grandi,  O.  0. 
430.  In  Malthy  t.  Austin,  65  Wis.  S27.  27 
N.  W.  Rn^  162,  the  representatton  was  "ot 
the  value  of  a  certain  tract  land,'*  and 
hi  Pifawe  T.  OTerfaolser,  76  Wla.  646,  44  N. 
W.  Rep^  77S,  It  iras  "tiiat  a  certain  bonnQr 
littd  warrant  would  locate  any  kind  of  gov- 
erament  land,"  and  neither  was  held  action- 
aUa  The  piindple  has  becmne  dementary 
In  reject  to  all  r^roaontationg  relating  to 
the  fntore,  and  as  mere  expresdona  of 
oidnion.  This  representation  Is  not  fraudu- 
lent or  actkmable  for  both  reasona  It  ro- 
tates to  aftatnre  event,  and  is  a  mere  oidzdon, 
vli.  **that  Hie  plaintiff  could  have  possession 
of  the  bonding  on  tbe  east  60  ftet  of  the  lot 
on  and  after  September  10th  next  ensuing." 
This  statement  waa  made  before  March  16, 
1801.  This  dlqxMCB  of  all  the  pretended  de- 
ceit or  (rand  allqped  In  tbe  coinidaint  The 
demurrer  was  properly  sustained.  The  or- 


der of  the  superior  court  is  affirmed,  and  um 
cause  remanded  for  further  proceedings  ac- 
cording to  law. 


TOWN  OF  BAGLB  RIVER  *.  BROWN 
et  al. 

(Supreme  Court  of  Wisconsin.  May  2,  1803.) 
TuuTiON— "MsHCUAXTtf'  Qouuii''  —  Piss  Loos— 

CHAyOIXO  AS8IES8MRRT. 

1.  Pine  logs  kept  for  sale  are  "merchantfi* 
goods,  wares,  and  commodities."  within  tli* 
meaaing  of  Sanb.  &  B.  Ann.  St.  S  1040,  pro- 
Tidiofc  that  such  property  stiall  be  assessed  la 
the  district  where  located. 

2.  Sanb.  &  B.  Ann.  St  S  1040,  prorides 
that  QO  chaage  of  location  or  sale  of  periional 
property  after  May  1st  shnli  afrt-ct  the  sssesa- 
ment  in  such  year.  Ucli!,  that  an  asse^^sor  had 
no  aathority  to  change  an  assessment  from  the 
sellers  to  the  buyers  of  property,  where  tbe 
sale  was  made  after  May  Ist;  and  tlie  fact 
that  the  buyers  uanecessarily  listed  tbe  prop- 
erty for  taxation  against  themaelves  as  manu- 
facturers did  not  affect  the  assessment  agalnaC 
the  sellen. 

Appeal  from  drcolt  court,  Oneida  cotraty; 
Charles  V.  Bardeen,  Judge. 

Action  by  the  town  of  Eagle  River  against 
W.  H.  Brown  and  another  to  recover  taxes 
on  personal  property.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

N.  A.  Golman  and  Alban  A  Barnes,  for  ap- 
pellant A.  W.  Shelton,  for  reqrandents. 

ORTON,  J.  The  material  Aicts  of  this  case 
are  as  follows:  The  firm  of  Hunter  &  O'Con- 
nor, during  the  wlntw  of  1600  and  1801,  and 
within  six  months  b^ore  the  1st  day  of  MtO> 
1801,  cut  between  fourteen  and  fifteen  million 
feet  of  pine  logs,  and  banked  the  same  on  the 
St  Oernian  waters  of  tbe  Wiiiconshi  river, 
within  tbe  town  of  Bagle  River,  and  owned 
the  same  on  the  1st  day  of  May,  1801,  and 
kept  said  logs  for  sale  where  they  were  so 
banked.  On  the  26th  day  of  May  foUowiug. 
the  said  firm  of  Hnntor  &  O'Connor  sold  the 
said  logs,  where  they  were  so  hanked  and 
kept  for  sale^  to  the  respondoits,  Brown  ft 
Uobl}lns.  Tlie  said  logs  were  assessed  by  the 
assessor  ot  said  town  of  Bagle  Ulver  to  the 
said  firm  ot  Hunter  ft  O'Connor  as  of  the  1st 
day  of  May,  1801,  where  they  were  so  banked 
and  kept  for  sale.  On  the  11th  day  of  Juno, 
1801.  W.  H.  Brown,  of  the  firm  of  Brown  ft 
Robblna.  the  req^ndents,  made  an  affidavit 
to  the  effect  that  said  firm  was  tbe  owner 
of  the  said  logs  that  are  and  were  banked 
or  piled  at  tbe  main  Wisconsin  river  oa  St. 
Qennan,  In  tba  town  of  Eoi^  River,  and 
tiiat  said  logs  are  to  be  manufactured  at  the 
mills  owned  them  uid  others  located  at 
Bhlnelander,  In  the  town  of  Pelican,  In  the 
county  of  Oneida.  On  tbe  same  day  one  J. 
T.  Hogan  made  an  affidavit  that  he  ia  the  as- 
sessor <tf  the  sold  town  of  Pelican,  and  that 
said  logs  were  listed  with  him  and  assessed 
by  htm  to  said  Brown  ft  Bobbins.  One  F.  W. 
Mclntire  testified  as  a  witness  on  the  trial 
that  ho  was  chairman  of  the  town  of  Bagle 
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RlTsr,  and  an  offioer  of  the  board  of  review 
of  that  town;  ttutt  he  knew  the  logs  banked 
on  the  St  Oerman  waters  of  the  WiBconaln 
rirer  in  the  winter  of  1890  and  1891  by 
Hunter  &  O'Connor,  and  assessed  to  them  In 
the  spring  of  1881;  that  they  were  changed 
on  the  assessment  roll  of  the  town  of  Eagle 
Rirer  about  the  middle  of  July.  1S91,  to  said 
Brown  &  Bobbins  by  the  assessor  of  said 
town,  while  the  sold  board  of  review  was  In 
session,  the  assessor  being  present  by  the  di- 
rection of  the  said  board  and  of  himself;  and 
that  said  Brown  told  him  to  have  said  logs 
assessed  to  Brown  &  Robbtns,  Instead  of 
Hunter  &  O'Connor,  and  showed  him  the 
above  affidavits  which  were  on  file  In  the 
clerk's  office.  The  assessment  roll  was  In 
evidence,  which  showed  that  said  change  of 
the  assessment  had  been  made.  The  change 
was  made  by  the  direction  of  the  board  of 
review  when  in  session.  But  there  is  no  rec- 
ordofanysucb  action  of  the  board, and  none 
was  ever  made.  The  s^d  Brown,  as  a  wit- 
ness on  the  trial,  testified  that  he  never  made 
any  so  eh  request  to  the  board,  or  to  the 
•aid  Mclndre,  and  never  requested  or  di- 
rected such  a  change  of  the  assessment;  that 
he  merely  said  that  said  firm  of  Brown  ft 
Bobbins  owned  the  logs,  and  that  they  wwe 
assessed  to  them  In  the  town  of  PeUcan. 
Timothy  O'Connor  testified  that  his  firm  of 
Hunter  ft  O'Connor  cut  and  banked  mid  logs 
In  the  town  of  Ea^e  Biver,  and  had  ttiem 
there  for  aal^  and  had  never  made  any  ar- 
rangements to  manufactore  tiiem.  This  b.c- 
tion  Is  brought  by  aald  town  of  Eagle  River 
TO  recover  the  said  tax  firom  the  defendants, 
Brown  &  BobUns. 

The  above  tacts  are  substantially  found  by 
the  court,  and  Jndgmmt  was  rendered  in 
fttvOT  ot  said  Brown  &  Bobbins,  the  respond- 
ents, from  which  the  plaUtlff  town  has  ap- 
pealed to  this  court  On  the  only  issue  of 
fact  the  court  found  that  the  defatdants. 
Brown  ft  RobbhiB,  never  Instructed  the  said 
board  of  review  to  assess  said  If^  to  them, 
and  never  Informed  said  board  that  they 
were  the  owners  of  aald  loga  at  the  time  aa 
of  which  they  ahonld  be  assessed.  Section 
1040,  Sanb.  ft  B.  Ann.  St,  provides  that 
"no  change  of  location  or  sale  of  any  personal 
property  after  the  first  day  of  May  in  any 
year  shall  afTect  the  assessment  made  In  such 
year."  It  also  providea  that  "modumts' 
goods,  wares,  and  commodities,  kept  i!or  sale, 
•  *  *  shall  be  aas^ed  in  ttiedlstilct  where 
located."  The  case  of  Torrey  v.  Shawano 
Ca,  79  Wis.  152,  48  N.  W.  Bep.  246,  rules  thla 
case,  so  far  aa  the  district  In  which  these  logs 
shoidd  have  been  assessed  Is  concerned.  In 
that  case  the  property  was  railroad  ties,  tel- 
egraph poles,  and  posts  kept  for  sale,  and 
th^  were  held  to  be  assessable  In  the  dis- 
trict where  th^  were  so  kept  for  sale  or 
located.  In  the  above  section  saw  logs  are 
classed  with  railroad  ties,  lumber,  etc. 

1.  The  logs  were  assessable  In  tiie  town  of 
flagle  Birer  where  thoy  wore  banked  and 


kept  for  sale,  or  where  tb^  were  located 
when  the  assessment  ahonld  bars  been  made, 
and  was  made. 

2.  The  logs  were  assessed  by  the  aaaeewH- 
of  said  town  as  of  the  Ist  of  Hay,  1801,  while 
they  were  located  In  said  town. 

8.  They  were  assessed  property  to  Hnnrer 
ft  O'Connor,  who  owned  them  on  the  let  day 
of  May.  1801.  and  until  the  28th  day  of  the 
same  month. 

4.  The  change  of  titie  to  said  logs,  or  their 
sale  to  Brown  ft  Bobbins  on  the  26th  day  of 
May,  1891,  did  not  affect  the  assessmoit  so 
made  to  Hunter  ft  O'Connor. 

B.  The  assessor  of  the  town  of  Bagle  River 
tiad  no  right  or  authority  by  the  verlml  direc- 
tion of  the  board  of  review,  or  otherwise,  to 
change  said  assessment  from  Hunter  &  O'Con- 
nor  to  Brown  ft  Bobbins,  on  a<,'Qomit  of  such 
diange  of  title  to  the  property  on  the  26th 
day  of  May,  1891.  "niere  Is  no  ncwA  evi- 
dooce  of  any  action  of  the  board  of  review 
In  directing  snch  a  change  of  the  assessment, 
and,  If  there  had  been,  such  actlim  on  their 
part  would  have  been  without  authority, 
onrt  unlawful.  Chapter  258,  Laws  1882,  only 
relates  to  the  property  of  nonresidents,  anil 
chapter  473,  Laws  1801,  had  not  taken  effect 
until  after  the  logs  hod  been  properly  ossesseil 
to  HnntOT  ft  O'Connor,  In  the  town  of  Ela^e 
River,  and  ttie  tax  of  that  year  had  attacbet] 
to  them.  That  act,  If  It  had  taken  effect, 
embodies  the  same  provision  that  **no  change 
of  locatim  or  sale  of  any  personal  property, 
atter  the  first  day  of  Hay  In  any  year,  diall 
affect  the  assessment  mado  m  such  year." 
The  unaccountable  action  at  Brown  ft  Rob- 
bins  In  having  flie  logs  Usted  and  assessed 
against  them  as  mannf actarers,  after  they  had 
pmchased  tiiem.  In  the  town  of  Pdlcan. 
ntdiere  their  mllla  were  situated,  did  not  tit 
course  affect  the  aaaessment  ot  fbo  logs  to 
Huntor  ft  O'Connor,  while  th^  owned  them, 
before  the  20th  day  of  May  of  that  year. 
Whether  such  action  they  may  not  be  es- 
topped to  d^iy  tiie  legality  of  that  assessment 
Is  a  question  not  In  this  case.  They  am 
olearly  not  liable  to  pay  the  tax  asseBaed 
on  the  logs  in  the  town  ct  Btrer  to 

Hunter  ft  O'Connor,  while  1h^  owned  fliem 
and  k^t  Ihem  fOr  aale  In  that  tovm.  fRiers 
was  no  valid  assessmmt  and  there  is  no 
lawful  tex  In  said  town  agalint  tiie  respond- 
ents <m  these  logs,  lliere  can  be  no  other 
resolt  The  Jndgmmt  of  the  drenlt  court 
Is  affirmed. 


SBTRING  V.  BSCHWBILER. 
(Supreme  Court  of  WlRcoodn.  May  2»  1888.) 
Rbvisw  Oft  Appbal— HARHLsas  ERRtm— Imrnuo- 
TioNs — Action  roK  SEHTicaa. 

1.  The  failure  to  give  an  iostnictloii  for 
whldi  there  was  no  request  is  not  available 
error. 

2.  In  an  action  for  services  rendered  la 
surveying,  where  defendant  admitted  that  he 
employed  plaintiff,  bat  alleged  that  he  did  it 
for  a  certain  company,  he  was  asked  whether 
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gare  pialntiif  notin  that  he  was  an  a.gtnt 
of  the  company.  H-id.  that  the  error  in  iDa- 
tainio^  an  objection  to  such  question  was 
barmleas,  as  pinintiff  hnd  already  testified  that 
when  he  employed  plaintiS  he  told  him  that  the 
work  was  to  be  done  on  the  land  of  the  coid> 
pany,  and  tiiat  he*  defendant,  was  not  peraonal- 
ly  liable  therefor. 

Appeal  from  superior  court,  Milwaukee 
county;  B~  N.  Austin,  Judge. 

Action  by  F.  It.  Seyrlng  against  Franz  C. 
Eschw^er.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

The  other  facta  fully  appear  In  the  fol- 
lowing statement  by  LYON,  C.  J.: 

Plaintiff  la  a  surreyor,  and  did  profession- 
al work  at  the  request  of  defendant,  worth 
(25.  This  action  la  to  recover  therefor.  It 
was  commenced  In  Justice's  court,  and  ap- 
pealed to  the  supreme  court.  The  defenae 
Is  that  the  work  was  done  for  a  corpora- 
tion known  aa  the  Cement  Land  Company, 
and  not  for  the  defendant  The  defendant 
admits  that  he  engaged  plaintiff  to  do  the 
corveylng,  but  testified  that  he  informed  him 
at  the  time  that  the  work  was  to  be  done 
for  and  on  account  of  tiie  Cement  Land 
Company,  and  not  the  defendant  The  plain- 
tiff testlfled  that  defendant  did  not  ao  in- 
fbrm  blm,  and  Hiat  he  did  the  work  with- 
out knowing  that  the  Cement  Company  had 
any  interest  in  it  On  this  testimonr  the 
court  Instrocted  the  J1117  tliat  If  the  credit 
was  siren  to  the  Gemoit  Company  the  de- 
flmdant  Is  not  liable,  but  if  given  to  defend- 
ant he  is  UaUe  to  pay  for  the  work.  No 
tDstmctlon  was  proposed  on  behalf  of  the 
defmdant,  and  no  other  qnesticm  was  sub- 
oiltted  to  tbe  Jozy.  The  Jnry  returned  a 
general  verdict  for  the  plaintiff  for  the 
amount  of  his  claim.  Hie  defendant  appeals 
from  die  jodipoaent  asalnst  him  entered  pur- 
aoant  to  the  verdict 

W.  J.  Kershaw  and  Kmest  Bnmcken,  tm 
appelant  7.  TUemenn,  for  respcmdent 

LTOIV,  O.  I.,  (after  stating  the  facts.) 
Undoubtedly  the  court  Instmcted  the  jury 
correctly  on  the  law  of  the  case,  for,  if  the 
Jury  believed  tbe  testimony  of  the  plaintiff, 
(as  they  manifestly  did,)  a  verdict  for  him 
was  the  Inevitable  result  It  might  have 
Bided  the  Jnry  had  the  court  stated  to  them 
the  rules  of  law  by  which  they  were  to  de- 
termine to  whom  the  trredlt  was  given;  as, 
that  if  defendant  told  [dalntlff  when  he  era- 
ployed  Mm  that  the  work  was  to  be  done  for 
the  Cement  Company,  and  did  not  agree 
to  be  personally  responsible  therefor,  the 
Jury  should  find  that  tbe  credit  was  given 
to  the  Cement  Company.  But  the  court  was 
not  asked  to  give  such  Instruction,  and  the 
fttflure  to  do  so  Is  not  error. 

The  plaintiff  objected  to  the  following 
question  put  to  the  defendant  in  his  own 
behalf,  when  testl^lng  as  a  witness:  "Did 
you  give  any  notice  that  yon  were  an  agent 
of  the  Cement  Land  Company?"  The  ob- 
JeetSoD  was  sortalned.  We  hare  kad  seme 


trooble  with  this  ruling,  and  It  Ulnstrates 
the  danger  and  folly  of  unfounded  objections 
to  testimony,  for  In  the  hurry  of  the  trial 
the  court  will  sometimes  inadvertently  sus- 
tain them,  and  thus  endanger  a  Jud^pment 
recovered  by  the  objecting  party,  as  hap- 
pens In  this  case.  The  question  was  a  prop- 
er one,  and  but  for  a  single  considerntion 
Its  rejection  would  work  a  reversal  of  the 
Judgment.  Just  before  the  question  was  put 
the  defendant  testlfled  that  he  told  plain- 
tiff, when  be  employed  him  to  do  the  sur- 
veying, that  it  was  to  be  done  on  the  land 
of  the  Cement  Company,  and  that  he  <de- 
fendant)  was  not  personally  liable  for  the 
work.  Thta  testimony  covers  tbe  whole 
ground  of  the  rejected  question,  and  of  the 
def«iBe;  and  the  answer  to  such  question, 
had  the  court  allowed  it  to  be  answered, 
eoidd  not  have  strengthraed  the  defense. 
The  ruling  was,  therefore,  quite  immaterial, 
and  cotild  not  have  prejudiced  the  defoise. 
The  foregoing  are  the  only  errors  of  law  al- 
leged. The  blU  of  exertions  does  not  pur- 
port to  contain  all  the  testimony,  but  only 
so  much  thereof  aa  Is  necessary  to  present 
the  questions  of  law  aridn^  on  Uie  trial. 
Hence,  we  cannot  review  the  case  on  the 
fiujts.  The  Judgmoit  of  the  superior  court 
Is  affirmed. 


STATB  T.  UTTELLBR. 
(Supreme  Court  of  Wisconshi.    May  2,  1893.) 

BAPB— InrORMATIOM  —  AlOBK  BY  VSKDIOT— COX- 

vicTioN  POH  Lessbk  Ofpbnsb  —  Wbbii  Sos- 

TAINBD. 

1.  Rev.  St  I  4381,  provides  that  "any  per- 
mm  who  shall  ravish  and  carDally  know  any 
female  of  the  age  of  12  years  or  more  by  forae 
and  against  her  will"  shatl  be  gnilty  of  a  fel- 
ony. Section  4060  prorldes  that  an  informa- 
tion for  a  statatory  offense  shall  be  good,  after 
verdict,  if  it  describes  the  offense  in  words  of 
sobstantiaDy  the  same  meaning  as  those  of  the 
statute.  Hdd,  that  an  information  which 
charged  that  defendant  did  with  force  and 
arms  "violently"  and  "feloniously*'  malce  an  as- 
sault on  sQch  female,  and  did  "violeatly"  and 
against  her  will  "felomously"  ravish  and  car- 
nally know  her,  sufficiently  stated  the  statn- 

!  tory  offense. 

2.  A  verdict  of  gnil^  of  an  assault  with  in- 
tent to  commit  rape  will  be  sustained  under  an 
Information  chareing  the  crime  of  rape,  since 
the  lesser  crime  is  necessarily  IndudM  within 
the  greater.  State  v.  Shear.  8  N.  W.  Ben. 
2S7,  61  Wis.  460.  distingulBhed. 

Reptni:  from  circuit  court  SRieboygan 
ty;  N.  8.  Oilson,  Judge. 

Mic2iael  Mueller  was  Indicted  for  rape,  and 
convicted  of  an  aasanlt  with  Intent  to  commit 
rape.  At  defendant's  request  the  case  waa 
reported  to  the  supreme  court,  under  Kev. 
St  9  4721.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  CASSODAY,  J.: 

The  Informaticm  charges,  In  ^eot  that 
June  20, 1892,  at  the  county  of  Sheboygan,  tn 
this  state,  the  defendant,  Mlcha^  Mueller* 
ttd,  wiHi  forae  aad  aim^  in  Mid  upon  oos 
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Emma  Mneller,  a  female  of  the  age  of  12 
years  or  more,  to  wit,  of  the  age  of  15  years, 
Tlolently  and  felonloosly  make  an  assault 
and  her,  the  said  Emma  Mneller.  then  and 
there,  violently  and  against  her  will  feloni- 
ously did  ravish  and  carnally  know,  against 
the  pttaoe  and  dignity  of  the  state  of  Wiscon- 
sin. The  defendant,  b^g  arraigned  In  open 
court,  entered  a  idea  of  not  guilty  to  said 
charge.  The  issue  thus  formed  was  thereuiH 
on  duly  tried  before  the  court  and  a  Jury, 
and  at  the  conclusion  thereof  the  Jury  re- 
turned the  following  verdict:  "We  find  the 
defendant  guilty  of  an  assault  with  the  intent 
to  commit  the  crime  of  rape."  Whereupon 
the  drfendant  moved  the  court  in  arrest  of 
Judgment  upon  said  verdict,  for  the  reasons— 
First,  that  the  hiformation  did  not  charge 
an  offense  as  provided  by  the  statute;  sec- 
ondly, that  the  defendant  was  found  guilty 
of  an  offense  not  charged  In  the  Informatton. 
That  in  case  said  motion  should  be  denied, 
the  def«idant  moved  to  set  aside  the  ver- 
dict and  for  a  new  trial,  for  the  reason  that 
said  verdict  is  contrary  to  the  law  and  evi- 
dence in  the  case.  Whcreup<m  the  trial 
Judge,  at  the  request  of  the  defendant,  and 
as  provided  by  section  4721,  Rev.  St.,  report- 
ed to  this  court,  for  answer,  the  following 
questions  of  law  arl^ng  tberkn,  to  wit:  <1) 
Con  the  defendant  be  punished  fw  an  assault 
with  Intent  to  ccmunit  the  crime  of  rape, 
pursuant  to  the  provisions  of  section  4383, 
Rev.  St?  <2)  If  the  question  shall  be  an- 
swered negatively,  then  can  said  defendant 
be  punished  for  an  asBaalt,  pursuant  to  the 
provisions  of  sectloa  4606,  Ber.  St?  (3) 
Should  a  new  trial  be  granted  to  determine 
the  aueetlon  vb/e^ber  the  defendant  Is  guilty 
or  Innocent  ot  on  aasault,  aa  <diaised  In  tbe 
InformatlMi? 

J.  L.  O'Connor,  Atty  O^,  for  tb»  Stat& 
Carl  Kunge,  for  defendant 

OASSODAY,  J.,  (After  stating  the  fftcti.) 
Seotlfm  43S1,  Rev.  St,  as  ain«ided,  pzovldeB 
thftt:  **Any  persim  yibo  shall  mTiah  and 
carnally  know  any  female  of  the  age  of 
twelve  years  or  more,  by  force  and  against 
her  w\a,  shall  be  punished  by  imprisonment 
In  the  state  prison,"  eta  Chapter  aso.  Laws 
1891.  (section  4689,  ROT.  St,)  provides  that: 
"When  the  offense  charged  has  been  created 
by  any  statute,  or  the  punishment  of  such  oC- 
fenae  has  been  declared  by  any  statute,  the' 
indtotmoit  or  information  Aall,  aftw  reiv 
diet,  be  hdd  BDffident  to  warrant  the  panish- 
ment  preaoribed  bj  tl»  statute,  If  It  de- 
scribe the  ofloiae  In  the  vorda  the  atat- 
ate^  or  in  words  <a  snbstanllally  tbe  same 
meaning;  and  words  used  in  the  statute  to 
define  a  public  offtsiae  need  not  be  strictly 
pursued  In  duuging  an  offense,  under  sucli 
statutes,  but  other  words  conveying  the  same 
meaning  may  be  used."  Under  these  stat- 
utes we  are  ccma trained  to  hold  that  the  in- 
tozmatioa  does  charge  an  offense,   llila  99- 


pears  to  be  In  hamuHiy  with  the  repeated 
niUngs  of  this  court  State  v.  Whltton.  72 
Wis.  IS,  38  N.  W.  Rep.  831;  Kllkelly  r.  State, 
43  Wis.  604;  B(»mevllle  v.  State.  53  Wis. 
685,  11  N.  W.  Rep.  427;  Cross  v.  State,  65 
Wis.  264,  12  N.  W.  Rep.  425;  Steuer  v.  State. 
69  Wis.  475,  18  N.  W.  Rep.  433.  In  the  last 
case  dtcd  It  was.  In  effect  stated  as  tbe 
true  rule  of  pleading  at  common  law  "that  it 
is  sufficient  to  frame  the  Indictment  In  the 
words  of  the  statute.  In  all  oases  where  the 
statute  BO  far  Individuates  the  offense  that 
the  offender  has  proper  notice,  from  the  mere 
adoption  of  the  statutory  terms,  what  the 
offense  he  is  to  be  held  for  really  Is."  True, 
the  language  of  section  4381,  supra.  Is  to  the 
effect  that  the  offense  can  only  be  committed 
"by  force  and  against  her  will,"  whereas  the 
information  charges.  In  effect,  that  the  de- 
fendant did  with  force  and  arms  violently 
and  feloniously  make  the  assault  and  her. 
the  said  Emma,  then  and  there,  violently  and 
against  her  wUl  feloniously  did  ravish  and 
carnally  know.  Certainly  the  information 
charges  that  the  offense'  was  committed  by 
force  and  against  the  will  of  the  female,  as 
emphatically  as  the  statute,  and  It  would 
aeem  with  more  partloulari^.  Such  an  in- 
formation  has  been  good  In  Massachu- 
setts and  North  Carolina.  Com.  v.  Pognty, 
8  Qray,  489;  State  v.  Johnson,  67  N.  OL  SS. 

But,  as  Indicated  In  tbe  foregoing  state- 
ment tbe  Juty  only  fbund  the  def^idont 
"guilty  ot  an  assault  with  the  Intoit  to  com- 
mit tbe  ortme  of  rape."  Tbat  la  the  offense 
made  punishable  by  aeotbm  4883,  Rer.  St, 
whl(di  de<darea  that:  "Any  person  who  ahall 
assault  any  female  wlHi  intent  to  commit  the 
crime  of  rape  shall  be  puniahed,"  eto.  Tbe 
question  recurs  whether  that  TenUct  mn  be 
sustained,  and  such  punishment  Inflicted,  un- 
der this  iufonnattoo,  which  simply  charges 
flie  crime  of  rapsL  73iat,intibelangiuigeof  the 
attorney  general,  depends  upon  whether  "the 
proof  necessary  to  eatabllah  the  greater  crime 
establishes  every  etanent  of  the  leaser 
erlmew"  Obrtoosty,  the  crime  <tf  rape  cannot 
be  committed  vithoot  an  "aaaault  •  •  • 
with  intent  to  oommit  the  crime  of  rape." 
It  follows  that  tile  assault  with  tbe  Intmt  to 
oommit  flie  crime  of  rape,  of  which  the  de- 
f Midaat  -was  tiras  found  gouty,  -waa  necea- 
sarily  included  within  the  greater  erime 
darged  In  the  information.  Thla  is  abun- 
dantly siq^iorted  by  tiu  autiunittea  cited  by 
the  attmney  graenO.  State  r.  Bagan.  41 
MlmL  286,  48  N.  W.  Bep.  fi;  Oran.  v.  Oo<^per, 
IS  Maaa.  187;  Com.  t.  Drum.  Id  Fict  479; 
Com.  V.  Dean.  109  Maaa.  340;  State  v.  Gross. 
12  Iowa,  86;  State  v.  Atherton,  60  Iowa,  180; 
Btehaxdaon  t.  State.  S4  Ala.  IBS.  Had  the 
defendant  beoi  acquitted  of  the  offense 
charged.  It  would  manifestly  have  been  a  bar 
to  a  new  pro8ecutl<m  for  the  crime  of  which 
he  was  convicted.  The  case  Is  <dearly  dis- 
tinguishable fnHu  State  ▼.  ffliear.  51  Wis.  400. 
8  N.  W.  Rep.  287.  Besldea,  the  atatate  de- 
clares, In  effect  that  whenevor  any  person 
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Informed  against  for  fdony  Bhall  on  trial  be 
acqoltted  b7  T^dict  of  part  of  the  offenses 
charged  In  the  Information,  and  convicted  of 
the  reddne  thereof,  such  T^dlct  may  be 
received  and  recorded  by  the  ooort,  and 
thereapon  the  person  charged  shall  be  ad- 
judged guilty  of  the  offense,  if  any,  which 
■hall  appear  to  the  court  to  be  substantially 
charged  by  the  residue  of  such  infonnaUou, 
and  shall  be  sentenced  and  punished  aooord- 
ingly.  Section  4U05.  The  first  auesUMi  cer- 
tified, to  wit:  "Can  the  defcaidant  be  pno- 
ifdied  for  an  assault  with  Intrat  to  oonunlt 
the  crime  of  rape,  pursuant  to  the  provisions 
of  sMdOD  4383  of  the  Bevlsed  SUtutee," 
most,  for  the  reasons  given,  be  answered  in 
the  afflrmatlTe.  This  makes  It  unneoessoxy 
to  answer  ttOwr  of  the  other  questions  oertt 
Oed. 


FLATTO  v.  OBTTELMAN. 
(SupmiM  Court  of  Wisconsin.    May  2,  1883.) 

FiXTUKBS  — ESTOrFEL  TO  DSNT  LbSSBI'B  RlGHT 

TO  Rkmovk. 

A  lessee  mortgaged  all  balMings  on  the 
premisea  to  secure  payment  of  the  rent,  and 
erected  boildiDgs  capable  of  being  removed 
without  injury  to  the  freehold.  After  the  lei»- 
■ee  had  assigned  the  lease  to  defendant  the  les- 
sor made  an  affidavit  to  renew  the  mortgage  on 
the  files  of  the  clerk,  aad  the  leasee  sniwequent- 
ly  sold  defendant  his  iDterest  in  the  improve- 
ments. Hdd,  that  the  lessor  was  estopped  to 
dei^  defendant's  right  to  remove  the  buildings 
durmg  the  term. 

Appeal  from  superior  court,  Milwaukee 
county:  F.  L.  Gilson,  Judge. 

Suit  t>y  J.  V.  V.  Platto  asalnst  Adam  Qet- 
tefanan  to  enjoin  the  remoral  of  certain  build- 
ings on  premises  leased  by  plaintiff  to  de- 
fendant's avilgnor.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

BC  N.  Lando,  for  appellant  EleUng  & 
Klllllea,  fbr  respondent. 

OBTON.  J.  One  Robert  Martin  and  wtte, 
Aoenst  lOt  1880,  leased  of  12ie  said  plalnttft 
a  part  of  a  odrtaln  lot  in  the  city  of  Milwau- 
kee^ which  was  unimproved  ground,  for  the 
term  of  five  years  ttom  S^tember  1,  188a 
There  was  a  mortgage  clause  in  said  leaser 
whereby  the  said  Martin  and  life  mort- 
gaged "all  buildings  erected  or  placed  upon 
said  premlaes,"  togetiier  with  oilier  i>enHmal 
property  to  secure  the  rent  The  said  leasees 
erected  <m  said  ground  a  ll^t  two-story 
wooden  building,  wood  shed,  and  appurte- 
nancea  for  ttielr  bnrineas  of  a  saloon,  and  so 
erected  as  to  be  subject  to  removal  without 
Injury  to  the  tre^old.  The  lease  was  re- 
newable, at  the  end  of  the  term,  for  anotiier 
five  years,  but  at  an  Increased  rent.  On  Oo- 
tober  12,  1882,  the  said  lessees  assigned  said 
lease  to  the  respondent  with  the  consent  of 
tiie  plaiutlff  aa  leesor,  and  by  Ids  request 
said  cihattei  mortgage  danae  on  tbe  improve- 
ments was  cmtlnued  by  said  assignment. 
On  May  8,  1883,  the  xdalntlff  made  his  affi- 


davit to  renew  said  chattel  mortgage  on  the 
flies  of  the  clorli.  The  said  original  lessees 
Qrst  mortgaged  the  said  buildings  to  the  re- 
spondent to  secure  $1,000  on  June  16,  1883, 
and  afterwards  sold  and  conveyed  th^  In- 
terest in  the  said  improvements  to  the  re- 
spondent Before  tlie  assigned  lease  of  the 
respondent  expired,  the  pl.^lntiff  renewed  the 
some  with  Increased  rents  for  another  three 
years,  with  the  option  for  two  years  more. 
Before  this  lease  expired  the  plaluu...  brought 
this  suit  to  restrain  the  respondent  from  re- 
moving said  building  from  said  premises. 
The  said  plaintiff  filled  out  and  wrote  all  the 
leases  and  renewals  himself.  These  are  the 
mat(>rlni  facts  of  this  case,  and  the  superior 
court  very  properly  found  that  the  said  build- 
ings were  the  property  of  the  defendant  and 
that  the  plaintiff  hod  never  purchased  the 
same,  and  has  no  Interest  In  them,  and  that 
the  defmdant  has  the  right  to  remove  them 
during  his  term,  and  vacated  the  injimctlon 
and  dlsmlssxl  the  c<»nplatnt  with  damages 
and  costs.  The  plaintiff  appears  to  have  ex- 
pected that  the  lessees.  Martin  and  wife, 
would  construct  on  the  lot  temporary  biilld- 
ings  for  his  trade  and  occupation,  that  he 
would  have  the  right  to  sell  or  remove;  and 
he  recognized  their  right  to  do  so  by  taking 
a  mortgage  thereon  with  th^  furniture  as 
collateral  securl^  for  his  rent  He  renewed 
the  mortgage,  and  continued  It  after  the  re- 
spondent had  bought  and  owned  the  build- 
ings. There  could  not  be  stronger  estopp^ 
against  his  right  to  now  claim  them.  It  is 
estoppel  on  estoppel,  thrice  repeated.  The 
plaintiff  not  only  has  no  equity  on  which  to 
restrain  the  defendant  from  removing  the 
buildings,  but  be  has  not  the  semblance  of 
any  legal  rl^t  to  them.  Tb»  Judsment  of 
the  auperiw  court  is  affirmed. 


HAU8MAN  T.  GITT  OF  MADISON. 
(8npr«ne  Gonrt  <A  Wlscontfn.    May  2,  1803.) 

IfOHIOIPU.  OOBPOBATIONB  —  ICK  O.V  BiDBWALKB— 

LuniUTT  voa  Iwdkiss— Coktbibdtobt  Kseu- 
esHcs. 

1.  Where  the  snow  on  a  building  melts  in 
a  sadden  thaw,  drips  upon  the  sidewalk  and 
freezes,  and  there  Is  nothing  unasuai  \n  the 
constmction  of  the  building  or  sldewsllc,  the 
dty  is  not  liable  for  Injnries  received  by  slip- 
pii^  on  the  walk. 

2.  In  an  action  against  a  city  for  Injuries 
received  by  falling  on  an  icy  sidewailf  in  the 
daytime,  whm  it  appeared  that  the  snow  on 
an  adjoining  balldlng  melted  In  a  sudden  thaw 
and  froze  on  the  wiuk;  that  plaintiff  had  pre- 
viously seen  Ice  form  there  in  the  same  way; 
that  there  was  nothing  to  prevent  his  seeing 
the  Ice  if  he  bad  looked;  and  tliat  there  was 
room  to  pass  without  stepping  on  the  ice,— he 
was  guil^  of  contribatory  ne^gence. 

Appeal  from  circuit  court,  Dane  county; 
Bobert  O.  fflebecker,  Judge. 

Action  by.  G.  F.  Uansman  against  the  dty 
of  Ma(U9Qn  for  injuries  received  by  falling 
on  an  icy  sidewalk.  A  nonsuit  was  granted, 
and  plaintiff  appeala.  Affirmed. 
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Budmdl,  Boftti*  A  Han,  fior  ^pellant 
B.  W.  Jane^  for  revtrndent. 

ORTOX,  J.  This  action  la  bronght  to  re- 
cover damages  for  a  personal  injury  to  ttie 
plaintiff,  caused  by  the  defectlTe  cobditlon 
and  want  of  repair  of  a  sidewalk  of  said 
dty.  A,t  the  close  of  the  teBtimony  for  the 
plaintiff  the  circuit  court  granted  a  nonaolt 
on  the  motion  of  the  defendant  The 
grounds  of  the  motion  were  that  there  was 
no  negligence  on  the  part  of  the  dty  shown, 
and  that  there  was  contributory  negligence 
on  the  part  of  the  plaintiff  shown  by  the 
evidence.  Of  course,  either  one  or  the  other 
of  these  grounds,  sustained  by  clear  and 
satisfactory  testimony,  would  be  suilldent 
to  Justify  the  nonsuit  In  on  action  for  neg- 
ligence a  nonsuit  Is  proper  only  when  the 
Inference  of  contributory  negligence  on  the 
part  of  the  plaintiff,  or  of  the  absence  of 
negligence  on  the  part  of  the  defendant.  Is 
dedudUe  from  the  undisputed  facts  and 
drcumstauces  proved.  Hoye  t.  Railway  Co., 
62  Wis.  066,  23  N.  W.  Rep.  14.  Prom  the 
facts  established  by  the  indisputable  evt- 
dence  we  are  satisfied  that  under  this  role 
the  defendant,  in  respect  to  tills  ice  on  the 
walk,  was  not  guilty  of  any  culpable  negli- 
gence, and  that  the  plaintiff  contributed  to 
his  own  injury  by  his  want  of  ordinary  care. 
Without  detailing  the  testimony,  the  facts 
established  by  it  appear  to  be  as  follows: 
On  the  26th  day  of  January,  1S92,  between 
9  and  10  o'dock  in  the  forenoon,  the 
plolutlff,  without  any  special  business,  and 
not  hurried,  was  walking  along  the  walk 
on  South  Blair  street  of  the  dty,  near  the 
place  of  business  of  Warren  &  Sorenson,  un- 
til he  came  to  a  place  where  there  was  ice 
a  few  feet  wide  on  the  walk,  which  was  an 
inch  or  two  thick  where  travelers  walked 
and  some  thl<^er  next  to  the  adjacent  build- 
ing, and  gradually  run  out  about  the  middle 
of  the  walk,  or  perhaps  nearer  the  outside 
of  the  wallE.  It  was  nearly  level,  and  was 
not  piled  up,  except  near  the  building.  On 
this  ice  he  slipped  and  fell,  and  broke  his 
left  arm.  The  ice  at  that  place  was  caused 
by  the  melting  of  *  Ice  and  snow  on  the 
roota  and  in  the  gutters  of  that  building, 
which  was  one  story  in  front  and  two  in 
the  rear,  during  the  day,  and  spattering 
down  on  the  walk;  and  at  night  it  ttoza 
up  and  made  this  patch  of  ice.  This  was 
usual  In  the  winter,  and  there  were  other 
aimUar  places  on  the  walks,  and  from  a 
similar  cause.  There  was  nothing  in  the 
construction  of  the  building  or  In  its  condi- 
tion upon  which  any  culpable  negligence  of 
its  owner  or  of  the  dty  could  be  predicated. 
The  walk  at  that  place  had  a  slope  length- 
ways, according  to  the  established  grade  of 
the  street,  and  an  Inclination  of  a  few  inches 
towards  the  gutter,  but  only  such  as  is  com- 
mon with  all  ^dewalks  properly  construct- 
ed. From  the  description  by  the  several 
wltneaaes  ot  tikis  Ice  It  appears  to  have  beai 


formed  tiie  melted  mow  and  Ice  on  tiie 
adjacent  building,  by  the  warmtii  of  the 
day,  spattered  or  sprinkled  down  on  the 
walk  next  to  the  building,  and  towards 
night  and  at  nlgtat  by  freezing  as  it  fell, 
and  making  naturally  thicker  Ice  near  the 
building,  and  the  water  running  off  towanl^ 
the  gutter,  tiie  Ice  became  thinner  and  thiu- 
ner,  until  it  was  stopped  rtmning  by  freez- 
ing near  the  middle  of  the  walk.  Its  aver- 
age thickness  could  not  have  exceeded  au 
Inch.  From  tills  description  any  one  may 
be  reminded  of  many  similar  places  on  the 
walks  In  the  winter.  If  it  should  be  b<>l(l 
that  it  was  the  duty  of  the  dty  to  remove 
the  ice  from  all  such  places  on  the  walks 
in  the  winter,  it  would  be  a  duty  of  ImiKis- 
dble  performance,  with  all  the  manual  la- 
bor and  machlneiT  within  its  command. 
The  gutters  and  pipes  of  buildings  are  lia- 
ble to  freeze  up  In  this  latitude  In  the  ui'hi- 
ter,  and  the  melting  snow  and  ice,  caused  by 
the  heat  of  the  sun  In  the  daytime,  will 
naturally  and  necessarily  fall  over  the  eaves 
and  down  on  the  walks,  and  run  off  Into  the 
gutters  of  the  streets.  At  the  freezing  time 
of  the  evening  it  will  be  arrested  in  its 
flow,  and  congealed  with  the  same  descent 
or  inclination  of  the  walks,— thicker  where 
It  falls,  and  growing  thinner,  until  it  ceases 
to  run  at  this  place,  about  the  middle  of 
the  walk.  These  conditions  are  produced 
by  natural  causes,  or  the  operation  of  the 
laws  of  gravitation  and  temperature.  Such 
places  may  be  defects  in  the  walks,  but  they 
are  natural  and  common  defects,  for  which 
the  munidpaUty  is  not  responsible.  They 
are  nnpreventable  and  irreparable.  As  said 
In  Taylor  v.  of  Yonkers,  a  late  case  in 
New  York,  (11  N.  B.  Rep.  642:)  *Tt  often 
happens  that  a  <all  of  rain  or  tiie  melting  of 
adjoining  snow  Is  suddenly  followed  by  a 
severe  cold,  wWch  covers  everything  vrtth  a 
fllm  or  layer  of  Ice,  and  makes  the  walks 
slippery  and  dangerous.  This  frozen  surfaoe 
Is  practically  Impossible  to  remove  until  a 
thaw  comes  which  remedies  tjie  evlL  The 
munidpailty  Is  not  negligent  for  awaiting 
the  result."  Our  own  cases  are  sufficient 
authority  for  holding  that  the  presence  of 
such  Ice  on  the  walk  is  not  a  defect  for 
which  the  dty  Is  liable.  Grossenbach  v.  City 
of  MUwaukee,  65  Wis.  31,  26  N.  W.  Reii. 
182;  Schroth  v.  City  of  Prescott,  63  Wis. 
652,  24  N.  W.  Rep.  405;  Cook  v.  Milwaukee, 
27  Wis.  1£^  Ibe  cases  dted  by  the  learned 
counsel  of  tiie  appellant  are  not  applicable. 
There  is  no  evidence  that  this  Ice  was  plied 
up  so  Oh  to  malce  it  oval  or  tmeven,  except 
close  to  the  bulliling,  where  a  pedestrian 
would  not  wallc  I  think  we  can  say  that 
there  is  no  evidence  whatever  of  the  culpn- 
ble  negligence  of  the  dty  for  not  prevent- 
ing or  removing  this  layer  of  Ice  on  the 
walk.  For  that  reason  alone  the  trial  court 
was  warranted  In  granting  the  nonsuit 

On  the  other  ground  for  the  nonsuit— of 
the  contributory  negligence  of  the  plalntilt— 
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rery  little  need  be  iald,  as  the  eridence  1b 
rery  abort  and  to  the  point  Tbs  plaintiff 
teetifled  that  at  this  time  be  was  not  em- 
ployed, and  was  laying  off,  and  walking 
around.  At  this  time  he  was  on  bis  way 
towards  the  depot,  and  was  n'alklng  ri^ht 
Bkmg.  He  myr  tbe  walk  ahead  of  him,  and 
looked  at  It  He  was  looking  at  the  side- 
walk straight  ahead.  His  attention  was  not 
dlrerted,  and  he  was  not  looking  away.  He 
conld  see  that  walk  Just  as  well  as  he  could 
then  see  the  floor,  (In  the  room  where  he 
was  examined.)  He  did  not  notice-  the  Ice 
on  the  walk.  He  resided  In  tbe  same  block 
where  the  Ice  was,  and  had  passed  tbe  same 
place  often  before,  and  saw  how  tbe  Ice 
was  formed  by  tbe  water  qwttering  down 
from  the  roofs,  and  had  8e«i  the  ice  there 
and  in  seTeral  other  places  on  that  wallL 
Prom  bis  own  testimony  there  cannoc  be  the 
least  question  but  that  the  plaintiff  slipped 
and  fell  on  thla  ice  throng  his  own  want 
of  ordlnaiy  care.  He  knew  all  about  It 
and  bow  it  was  formed,  and  passed  the  place 
nearly  erery  day  going  to  the  depot  to  see 
the  trains  come  In,  and  looked  at  the  walk 
right  abead  of  blm  at  this  time,  and  it  was 
dayli^t,  so  that  he  could  see  it  There  was 
room  on  the  walk  where  there  was  no  ice 
for  bim  to  pass  over,  If  be  chose  to  do  so. 
He  was  grossly  careless,  or  he  would  not 
have  slipped  down  on  this  narrow  patch  of 
leiel  ice.  This  conclusion  Is  inevitable.  He 
was  well  aware  of  all  the  danger  there  was 
la  passing  orer  this  place,  and  took  no  pre- 
caution for  his  safety.  The  learned  dty 
attorney  cites  many  cases  of  this  court  in 
his  excellent  brief,  from  Achtenbageu  t.  Wa- 
tertown,  18  Wlsi  331,  down  to  Hopkins  t. 
Kosb  RiTer,  70  Wis.  10,  31  N.  W.  Rep.  009, 
and  35  N.  W.  Rep.  089,  UlnstratiTe  of  such 
negUgence.  In  Schaefler  t.  Sandusky,  33 
Ohio  St  246,  tbe  court  says  In  a  oimUar  case: 
"If  the  snow  and  ice  presented  a  dangerous 
obstruction,"  etc.,  "it  must  follow,  since  Its 
nature  and  character  were  known  to  tbe 
plaintiff^  that  it  was  Imprudence  in  blm  to 
Toitiire  upon  it,  or  that,  If  it  was  prudent 
for  him  to  pass  over  it,  be  did  not  exercise 
doe  care^"  Tb  the  a&me  effect  is  Wilson  t. 
Cbarieatovn,  8  AUen,  187.  It  Is  saldln  Quin- 
cy  r.  Backer,  SI  lU.  800:  "If  It  be  conceded 
that  the  loe  upon  tbe  sidewalk  Was  an  ob< 
stmction,  it  was  a  defect  In  the  walk  that 
could  be  readily  detected.  It  was  hi  the 
center  of  tlie  walk,  and  in  plain  view,  and 
•.iinld  not  escape  the  attcntkm  of  a  pedes- 
trian unless  be  was  walking  in  a  hasty  and 
reckless  manner."  There  are  many  other 
(uses  dted  In  Uie  tHlef  of  the  learned  coun- 
sel of  the  respondoit  to  similar  effect  This 
appears  to  be  one  of  the  plainest  cases  of 
coatribat(»7  n^Ugenee  to  be  fotmd  In  Ihe 
booka.  There  was  an  ntter  want  of  oom- 
mm  care  and  prudence  aa  the  part  of  the 
plabitlff.  The  Jndgmait  of  llie  dicolt  coort 
Is  afllnned. 


GAYXOR  T.  BLEWKTT  et  al. 

(Sapreme  Court  of  WiBoonsin.    May  2,  1883.>- 

Pkocjesuino  to  Limit  J^dombnt  —  BuFFifssxcT 
OB-  Complaint. 

A  Judgm^t  debtor  filed  a  aupplemeata^ 
complaint,  alleging  that  a:^  between  the  two- 
iudjtiiient  creditors,  B.  and  G.,  there  was  noth- 
ing  due  B.  on  the  judgment  claim;  that  the- 
judgment  debtor  had  obtained  from  G.  a  8ati»- 
factioa  of  the  Jodgment,  admittedly  without 
paying  any  cmidderatioD  therefor;  that  B.  wa» 
insolvent;  and  that,  if  on  a  fair  accounting  be- 
tween B.  and  G.  there  waa  anything  found  due 
B.,  he,  the  judgment  debtor,  was  ready  andi 
willing  to  pay  it;  and  he  prayed  that  the  satis- 
faction executed  by  Q.  be  decreed  to  be  a  com- 
plete discharge  of  the  judgment,  and  that  B. 
and  G.  be  restraloed  from  collecting  any  mon^ 
00  account  thereof.  Held,  that  Uiia  did  not 
constitute  an  action  of  interoleader,  and  hence- 
the  complaint  was  not  defective  in  failing  to- 
a&a.y  eoliuBioo  between  plaintiff  and  either  B. 
or  G.,  or  in  falUng  to  sJlege  that  tiie  amount 
of  the  judgment  had  beoi  paid  by  plaintiff  lat»- 
court. 

Appeal  from  drcolt  court  Winnebago  coun- 
ty; George  W.  Bumell.  Judge. 

Action  by  James  Gaynor  against  Edraunrt 
Blewett,  Impleaded  with  Patrick  Gaynor,  to- 
limlt  the  ^orcement  of  a  judgment  Froi». 
an  order  sustaining  a  demurrer  to  the  com-*- 
plaint  plaintiff  appeals.  Reversed. 

The  other  facts  fully  appear  In  tiie  follov- 
tog  statement  by  PINNEY,  J.: 

Hils  is  on  appeal  from  an  order  sustolnlni^ 
tbe  demurrer  of  tbe  respondent  Blewett  to- 
the  plaintiff's  complaint,  which  is  in  the  na- 
ture of  a  supplemental  complaint  upon  tbe 
foot  of  the  judgment  recovered  by  said  Blew- 
ett and  Patrick  Gaynor  against  the  plaintiff 
heroin,  James  Gaynor,  March  31,  1890,  for- 
$8,061.46  damages  and  $53.05  costs,  for  mnu- 
eys  earned  by  the  plaintiffs  In  the  original  ac- 
tion, under  a  contract  in  respect  to  a  log'- 
glng  business  with  the  appellant  James  Gay- 
nor, and  which  judgment  was  affirmed  bv 
tills  court,  (Blewett  y.  Gaynor,  77  Wis.  37»- 
393,  46  N.  W.  Rep.  547,)  where  the  orlKlnjil*. 
case  is  fully  stated,  and  from  which  it  ap- 
pears that  the  plaintiff  In  the  present  com- 
plaint defended  tbe  action,  <m  the  grounct- 
that  he,  as  copartner  with  the  plaintiff,  Blew- 
ett therein,  and  acting  for  the  firm,  made  a 
settlement  of  the  subject-matter  with  the  de^ 
fendant  James  Gaynor,  the  platutiff  in  this 
suit,  and  tbe  testimony  of  said  Parrick 
Gaynor  was  produced  to  rapport  that  conten- 
tion, but  It  was  negatived  by  the  finding  of 
the  cotirt  TUs  eoort,  noticing  the  argn- 
ment  that  as  to  Patrick  Gaynor  be  ought  not 
to  be  allowed  to  recover  in  that  action,  an& 
that  tbe  judgment  sboold  only  have  been  in 
favor  of  tbe  plslntlffs  for  one-half  of  tiielr 
claim,  says:  "^lerB  wtrald  be  force  in  this 
contention  If  it  were  establlriied  that  as  be- 
tween the  two  plalntlffls,  each  was  entitled' 
to  (me-half  the  sum  dne  from  the  defendant; 
bat  tb^  rli^ta  as  betweoi  themselres  are- 
not  shown  the  evidence  in  this  case.  And 
If  it  ahoold  nptm  investigation  be  abowib 
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that  PaM^  Qaynor,  as  between  falmacU  and 
Blewett  waa  entitled  to  (me-haU  of  the  sum 
due  them  from  the  defendant,  (James  Oay- 
nor.)  or  more  or  less  than  one-half,  the  de- 
fmdant  oonld  probablr  Umit  the  plaintiff, 
Blewett,  In  collecting  the  Judgment,  to  the 
amount  which  was  actnallr  Ane  talm  from 
the  defendant  as  between  htmsolf  and  Fat- 
rick  Gaynor,  upon  his  obtaining  a  release 
ot  the  Judgment  by  Patrick  Gayhor,  or  by 
some  proper  proceeding  to  satisfy  the  Judg- 
ment** The  appellant,  James  Oaynor,  in 
th»  present  complaint,  after  setting  out  the 
proceedings  In  the  action,  the  recovery  of 
the  Jodgment,  and  its  affirmance  in  the  sn- 
prane  court,  alleges,  In  substance,  Oiat  there 
la  noHdng  wfaaterer  dne  to  the  defendant 
Bdmnnd  Blewett  upon  the  raid  logging  con- 
tract aforesaid  as  between  himself  and  tbe 
said  FatridE  Gaynor;  tliat  Blewett  aban- 
doned working  under  It  at  the  end  of  the  see- 
ond  season,  and  the  defendant  Patrick  Gay- 
nor went  on  and  comideted  It  ^one;  that 
Blewett  recelTed  under  the  contract,  prior  to 
July  1,  1885,  OTer  $3,000  moro  than  he  paid 
out  thereunder,  no  part  of  wl^ch  has  the 
said  Patridc  Gaynor  shared  or  received  tbe 
benefit  of,  but  nil  of  which  Blewett  aiionld 
account  for  to  him,  with  Intra^st;  that  Pat 
ride  Gaynor  had  rec^ved  no  profits  under 
the  contract,  but  had  incurred  a  loss  there- 
under, and  iMld  out  more  than  he  had  re- 
oelTOd;  that  he  had  usnmed  an  Indebted- 
ness, and  become  liable  fbr  expenses  in* 
curred  In  the  prosecution  of  the  logging  busl- 
nesB  under  said  cmtract,  in  a  sum  exceeding 
93,001^  a  sdiedule  of  the  partlcalars  of  which 
is  annexed  to  the  complaint,  for  one-half  <^ 
which  Blewett  should  account  to  him.  Fat- 
tldi,  and  that  said  Patrick  Gaynor  makes 
a  further  tHaim  against  said  Blewett  for 
failure  to  appear  and  do  his  share  of  the 
wotk  under  said  contract  for  the  seasons 
fallowing  the  log^ng  season  fif  1884-85,  un- 
til the  same  was  completed,  amounting  to 
a  som  exceeding  $3,000;  and  it  Is  alleged 
that  all  of  these  matters  shall  be  taken  Into 
account,  with  Interest,  in  an  equitable  ad- 
Justmmt  under  said  logging  contract  be- 
tween Bald  Blewett  and  said  Patrick  Gaynor, 
oat  that  the  plalntifr,  Ja^es  Gaynor,  has  not 
sufficient  Information  to  state  the  account  for 
either  party,  or  make  it  more  definite  than  is 
above  given;  that  James  Gaynor's  attorney, 
after  the  recovery  of  said  Judgment  against 
him,  drew  a  satisfaction  of  the  Judgment, 
sent  it  to  Patrick  Gaynor,  and  asked  him  If 
he  would  not  execute  it,  in  view  of  what  the 
supreme  court  had  said  in  respect  to  limit- 
ing the  judgment,  and  as  there  was  nothing 
actually  due  sold  Blewett  as  between  him 
and  said  Patrick  Gaynor;  that  the  said  Pat- 
rick Gaynor  executed  said  satisfaction  of 
Judgment,  which  was  acknowledged  and  re- 
turned and  filed  In  the  original  cause,  and 
is  nn  absolute  satlef action  of  the  entire  Judg- 
ment, but  It  is  admitted  that  said  James 
Gaynor  nold  said  Patrick  nothing  for  It  at 


that  or  any  ottier  time.  Tta  omnplalnt  fur- 
ther sets  out  fflvers  proceedings  which  had 
been  Instituted  on  said  Judgment  against  saiil 
James  Gaynw,  Judgment  debtw  therelu. 
and  It  Is  idiaxgeA  that  they  are  being  ccm- 
ducted  by  Blewett  alone,  without  the  oon- 
currence  of  Patridc  (3aynor.  and  that  it  is 
his  purpose  to  ocdlect  from  tiie  plalntlfT  In 
tbiB  complaint  Hub  ixrtiole  of  said  Judgment 
and  appropriate  It  to  his  use.  It  diarges 
that  the  defendant  Blewett  is  wludly  In- 
solvent, and  alleges  that.  If  on  a  fiilr  accoont- 
big  between  the  said  Blewett  and  Patrick 
Oaynor,  the  defendants  In  the  present  com- 
plain^ of  all  matters  and  accounts  arbdng 
from  or  growing  out  of  said  l(^^ng  con- 
tract thm  Is  still  due  to  tile  defendant  Kew- 
ett  any  sum  thereunder  and  the  said  Judg- 
ment, the  plaintiff,  Jamea  Oaynw,  is  ready 
and  wOlbig  to  pay  tt,  and  he  prays  for  an 
accounting  between  said  Patrick  Oaynw  and 
Blewett  in  respect  to  the  matters  aforesaid; 
that  eoidi  ot  them  be  compelled  to  state  the 
account  between  them  thereunder  as  endi 
claims  it  to  be,  and  ttiat  It  be  adjudged  that 
as  between  them  tiiere  Is  nothing  due  said 
Blewett  npm  the  otAtract,  and  that  the  sat- 
isfaction executed  by  Gaynor  of  the  Judg- 
ment be  decreed  to  be  a  full  and  complete 
dlscliarge  tbieKot,  and  for  an  Injunction 
during  the  pendency  ot  the  complaint  r».* 
straining  the  defendante  In  the  present  com- 
plaint and  Mcb  of  them,  Ihcdr  agents,  aerr- 
anta,  and  attovn^a,  irom  in  any  manner 
attempting  to  collect,  have,  or  rec^ve  any 
sum  of  money  whatevw  under  and  b^  virtue 
of  the  Judgment  aforesaid,  and  for  geoMiU 
rdlef.  The  defendant  Blewett  demurred  to 
the  complaint,  for  that  It  did  not  state  a 
case  giving  the  court  eqnlteble  Jurisdiction 
of  the  snbject-mattw,  and  Oiat  tiie  com[Aalnt 
did  not  state  facts  sufficient  to  constitute  n 
cause  of  action.  Tbe  droult  eourt  sustained 
the  demurrer,  treating  the  complaint  as  one 
in  an  action  for  interpleader,  and  ordered 
that  the  plaintiff  have  20  days  to  amend  by 
Uie  Insertion  therein  of  an  allegation  deny- 
ing collusion  between  the  plaintiff  and  ^tber 
of  the  parties  defendant,  and  also  by  al- 
leging that  the  amount  of  the  Judgment,  with 
Interest,  had  been  paid  by  the  plaintiff,  James 
Gaynor,  Into  court  subject  to  the  order  of 
the  court  upon  the  determination  of  the  ac- 
tion, and  requiring  that,  as  a  condition  of 
filing  such  complaint,  the  pl^tiff  pay  into 
court  the  amount  of  such  Judgment  and  f  10 
costa  of  the  demurrex'.  The  plslntlfl.  Jamea 
GaynOT,  apxwoled  from  this  order. 

George  E.  Sutherland,  for  appdlant  B. 
S.  BragK  for  respondent. 

PINNET,  J.,  (after  stating  the  facts.)  It 
the  complaint  of  James  Gaynor,  the  Judg- 
m«it  debtor  In  the  original  action,  diowed 
upon  its  face  that  he  wished  to  pay  the  Judg- 
ment, and.  owing  to  a  dispute  between  tb» 
Judgment  creditors,  Blewett  and  Patrick 
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calooa  onder  each  lease,  and  paid  the  Install- 
mentB  of  rent  which  became  dne  September 
15  and  December  IS,  1880.  In  December, 
1890,  plaintiff  leased  the  Academy  of  Hiudc, 
«xcept  the  store  or  saloon  thtis  leased  to 
V<Aert  and  some  other  rooms,  to  a  corpora- 
tion known  as  the  Milwaukee  Theatre  Com- 
pany, In  which  defendant  was  a  stockholder 
and  officer.  The  term  of  such  lease  com- 
menced Jamuaj  1, 1891.  and  will  expire  Hay 
1,  1895.  The  lessee  was  also  the  owner  of 
a  building  known  as  the  Davidson  Theatre, 
In  Milwaukee,  and  the  two  companies  were 
to  some  extent  rlrals  In  procurtag  theatrical, 
musical,  and  other  ^tertalnments  and  exhl- 
Utlons  bi  th^  Ee^pectlTO  theatres.  The 
lease  contained  covenants  by  which  the  les- 
see assumed  the  agreements  for  such  enter- 
tainments  and  exhibitions  theretofore  made 
tiy  the  lessor,  and  that  one-half,  at  least,  of 
an  performances,  exMUtlons,  and  oitertaln- 
■nentB  contracted  for  by  the  lessee  should  be 
had  and  held  In  the  Academy  of  Music 
Pending  the  n^otlations  for  such  lease  to 
the  theatre  company  the  defendant  executed 
an  obllgatlou  In  writing,  under  seal,  to  the 
plaintiff,  ta  which  be  coTenanted  to  pay  plaht 
tiff  the  stipulated  rent  of  the  leased  bnlldtng. 
The  obUgatlon  also  contains  the  following 
«oremant,  which  is  the  basis  of  this  action: 
"And  in  case  the  leasing  of  said  Academy  of 
Mosfc  to  the  Milwaukee  Theatre  Company 
ahall  cause  the  present  tenant  of  the  saloou 
in  said  academy  to  leave  said  building  or 
throw  up  his  lease,  the  undersigned  hereby 
covemants  and  agrees  with  the  Academy  of 
Music  Company  to  assume  said  lease  and 
pay  the  rent  therefor,  and  save  the  Academy 
of  Muric  Company  harmless  because  of  the 
aame.  for  the  full  term  of  said  saloon 
lease."  Tony  Vollert  failed  to  pay  the  rent 
«f  the  saloon  which  became  payaMe  March 
15,  1891.  Under  date  of  Jannary  14,  1881, 
be  Dotlfled  plaintifF  by  letter  that  by  tear 
aOD  <tf  the  fiUUng  off  (tf  bis  bnriiuBS  after 
January  1st,  caused  by  the  closing  of  the 
theatre,  he  would  be  muUe  to  pay  the  agreed 
cent.  Plaintiff  Immediate  sent  this  letter 
to  tlie  defMdont  In  May,  1S91,  the  plaintiff 
■aerrcd  a  notice  upon  Vollert  te  quit  the  poe- 
etsston  of  the  saloon,  and  oomraenoed  pro- 
-ceedtogs  to  dispossess  him.  Pending  sodi 
proceedings  Vollert  voluntarily  surrendered 
the  possession  of  the  saloon  to  plaintiff,  on 
•condition  that  no  costs  should  be  taxed 
Against  talm.  Jmie  0. 1891,  plaintiff  tendered 
possession  of  the  saloon  to  the  defendant, 
4mt  he  refused  to  aooept  tba  same  <nr  pay  any 
rait  tbeiefw.  This  action  was  brought  upon 
the  above  covenant  after  June  15, 1891,  when 
uotlier  Inatnllmait  of  rant  became  due,  to 
secover  the  acomed  and  nnpokl  rent  There 
•was  testimony  on  tiw  trial  to  the  effect  that 
the  patroDB  of  the  saloon  were  mostly  vMt- 
<MS  to  the  mtertahiments  and  exhibitions  In 
the  Academy  of  Music,  and  the  empk^es 
therdn;  that  until  the  buHding  was  leased 
CO  tba  Oteatie  eompanj  it  was  so  numiiged 


and  operated  by  plaintiff  that  Vollert  was 
able  to  pay  his  rent  from  the  profits  of  his 
buriness;  and  that,  after  the  theatre  com- 
pany took  possession,  there  were  lees  enter- 
taimneats  In  the  building,  and  fewer  persons 
employed  therein,  and  consequently  that  the 
buitiness  and  pn^ts  of  Vollert  were  so  great- 
ly reduced  that  he  became  entirely  unable 
to  pay  the  rent,  and  for  that  reason  was  com- 
pelled to  surrender  the  saloon,  and  give  up 
his  lease.  Vollert  died  before  the  action  was 
tried.  There  was  a  spedal  verdict  The  con- 
trolling fact  found  ther^  is  that  the  leasing 
of  the  Academy  of  Music  by  the  plaintiff  cor- 
poration to  the  Milwaukee  Theatre  Company 
caused  Vollert  to  leave  said  bnlldhig,  and 
throw  up  his  lease.  The  other  facts  found 
were  undiluted,  and  were  directed  by  the 
court  These  are  that  Vollert  so  left  the 
building  and  threw  up  his  lease  May  15th. 
and  the  possession  of  the  building  was  ten- 
dered by  plaintiff  to  defendant  and  refused 
by  the  latter,  June  5,  1S91.  The  court  held 
the  measure  of  plaintiff's  damages  to  be  the 
unpaid  rent  accruing  under  Vollert's  lease 
from  June  6th  to  June  ISth,  and  the  quarter's 
rent  due  at  the  latter  date  by  the  terms  of 
such  lease,  and  lnt»%et  thereon  from  those 
dates  respectively.  On  this  bacds  the  jury 
assessed  plaintiff's  damages  at  $304.24.  They 
also  returned  a  general  verdict  for  plaintiff. 
A  motion  by  defWdant  for  a  new  trial  was 
denied,  and  Judgment  for  plaintiff  entered 
for  the  damages  assessed  by  the  Jury  and 
for  costa  The  defendant  appeals  from  the 
Judgment 

Miller,  Noyai  &  UUler,  for  appellant.  Boc- 
ers  St  Mann,  (George  B.  Sutherland,  of  oouxr 
sel.)  iot  rem<»dsoL 

LYON,  O.  J.,  (after  stating  the  facts.)  The 
plslntiff  corporation  leased  Its  building, 
known  as  the  Aoad«ny  of  Music,  In  the  dty 
of  MDwaukee,  except  a  store  therein  used  as 
a  saloon,  and  some  other  rooms,  to  the  Mil- 
waukee Theatre  C<»npany,  a  corporation  lu 
vdiloh  defendant  was  Interested  as  a  stock- 
holder  and  offloer.  About  three  months  be- 
fore such  lease  was  executed,  such  store  or 
saloon  was  leased  by  plaintiff  to  one  Tony 
Vcrilert  for  three  yean  tnnn  Septonber  15, 
1890,  at  a  tqtecUled  rental.  YoDert  had  made 
two  payments  of  rent,  and  was  not  in  defanlt 
when  the  btitMIng  was  thus  leased  to  the 
theatre  company.  In  the  negotlatlonB  for 
the  lease  to  that  oompany  the  plaintiff  evi- 
dently was  apptdienBlTe  that  ttie  tiieatre  com- 
pany might,  If  It  bad  oontn^  <ft  the  Academy 
of  Mnskj.  take  the  aitertalnmoitB  and  per^ 
formanoes  which  otherwise  would  be  hdd 
therein  to  the  Davidson  Theatre,  which  that 
oompany  owned  and  oontroUed,  to  the  injury 
of  the  good  will  of  the  academy,  and  so 
it  sought  to  guard  iteelf  against  that  oratln- 
gemsy  1^  certain  oovenants  hi  the  tease  men* 
ttoned  In  the  above  statement  of  foots. 
Moreover,  the  business  ct  Vcdiert  depended 
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Hmt  Ib,  to  a  ule  after  10  days  from 
■de  data  of  the  Judgment,— atUl  the  require- 
jnentB  of  the  statute  are  not  thereby  fulfilled. 
The  statute  requires  the  consent  of  the  par- 
ties. This  dearly  means  the  parties  to  the 
taction,  especially  subsequent  mortgageea  or 
incomhrancers,  who  may  pay  the  Judgment 
■before  sale^  and  become  sabroeatfld  to  the 
dghtB  of  the  plaintiff.  The  defendant  Eories 
is  Bocb  an  Incnmbranca-,  and  he  has  not  oon- 
«8nted  to  a  sale  eariler  ttuin  one  year  after 
^  date  of  the  Judgment  SectUm  81^  Is  a 
■cevtalon  of  aerinal  former  ■actions  of  tlie  >tat- 
vtes,  one  of  wlilfdi  Is  sectkm  8»  a  14S,  Iaws 
1877.  By  Uiat  section  it  was  first  enacted 
tbat  the  mtntgaged  premises  lAioaia  not  be 
«okl  until  one  year  from  the  date  of  the  Judg- 
ment "unless  all  the  parties  to  the  action 
•consent  to  an  eariier  sale."  The  revised  sec- 
tlon  pro  Tides  how  sndi  consent  shall  be  evi- 
•denced;  tliat  Is,  stlpnlation  of  the  parties, 
In  writing,  to  be  filed  with  tlie  cleriL  True, 
>it  drops  the  words  '*to  die  aetlim,"  found  in 
the  original  sectUm,  but  it  seems  quite  apiur- 
■ent  that  these  words  were  omitted  as  unnec- 
■ewary.  not  to  change  the  meaning  and  effect 
•of  the  original  section.  Hod  the  revisers  in- 
tended so  to  dtange  the  section  tliat  the 
word  "partlps"  should  mean  parties  to  the 
mortgage  instead  of  to  the  action,  they  would 
•doubtless  have  changed  the  phraseology  of 
tlie  section  to  express  that  intention,  or  at 
least  would  have  stated  such  Intention  in 
their  notes.  They  did  neither.  The  conclu- 
sion is  Irresistible  that  tta^  did  not  Intmd 
to  make  any  change  in  the  law  as  expressed 
in  the  act  of  1877,  In  flie.  particular  nnder 
consideration.  We  conclude,  therefore,  that 
the  consent  tto  defendant  ICarlea,  at  Isa^t 
must  be  obtained  before  a  sale  of  the  mort- 
gaged premises  witldn  a  year  after  date  of 
Judgment  can  be  uiAeld.  We  do  not  deter- 
mine whether  such  consent  has  bees  given 
Viy  the  mortgagor,  w  whether  the  consent  of 
the  other  defendants,  who  are  made  parties 
merely  because  they  are  officers  of  the  mort- 
^agor.  Is  essentlaL  Tbe  Judgment  <tf  the  sa- 
f>erlor  court  must  be  afflnued. 


TOWN  OF  NBSHKORO  v.  MBST  et  si. 
^Boineme  Court  of  Wisoouln.    May  2,  1808.) 
Mdnicipal  Cohporatioxb— HionwAvs — Bxjoin- 
iso  Ob8truct]o:c. 
A  town  has  such  ao  iaterest  in  a  public 
bighwij  within  its  limits  as  will  entitle  It  to 
inaiDtstn  an  action  to  enjola  a  person  from  ob- 
structing tb»  same.    2  Sanb.  &  B.  A.nn.  St.  f 
^180.  providing  ttiat  an  equitable  action  may  be 
4>rought  l>efore  a  nuisance  is  eatablistied  in  an 
■action  at  law,  applies  to  such  an  action. 

Appeal  from  circuit  court.  Marquette  coun- 
ty," Robert  O.  Slebeclcer,  Judge. 

Action  by  the  town  of  Neshkoro  against 
-Onstav  Nest  and  others  to  enjoin  them  from 
<-b8tmctlng  a  highway.  Judgment  was  ren- 
.dored  for  defendants,  and  plaintiff  i^peals. 
iieversed. 


The  oQier  &cts  fully  appear  in  tlie  fol- 
lowhig  statement  by  WINSIiOW,  J.: 

Tlila  was  an  action  In  equity  for  ta  in- 
Jimctlon  reatralnliv  defbndants  from  ob- 
structing' with  logs,  timbers,  trees,  etc.,  an 
alleged  public  fala^wi^  In  aroeUant  town, 
and  directing  the  removal  of  such  obstruc- 
tions already  placed  therdn.  It  appeared 
by  the  complaint  diat  a  mndt  traveled  blf^ 
way  had  existed  for  many  years  across  de- 
fendants* farm;  that  the  defendants  b^fan 
to  obstruct  the  same  in  April.  1801,  by  felling 
tree%  buUdlng  fences,  and  otherwise  ob- 
stmcting  the  same  so  tbat  travel  became 
impoeslble,  and  have  renewed  such  obstruc- 
tions as  often  as  the  town  removed  them, 
and  threaten  to  continue  so  to  do,  and  also 
threaten  to  Aoot  the  <^cers  of  the  town 
if  tb^  attempt  to  dear  the  way  of  obstruc- 
tions. It  alao  appears  that  defendants  cbUm 
that  the  locos  In  quo  has  ceased  to  be  a  high- 
way "by  virtue  of  a  pretraded  aitnation 
of  said  highway,  made  by  the  county  board 
of  Biu>erviBora  of  Marquette  coun^,  by  which 
said  road  was  made  to  run  around  detendnnis' 
^nrnises  instead  of  across  the  ume;  but  the 
complaint  charges  Ueta  which,  if  true,  ^w 
that  such  alteration  was  void,  and  of  no  ef- 
fect for  lack  of  a  petition  iigned  by  the 
required  numb»  of  freeholders.  A  demur- 
rer to  the  complaint  on  the  ground  of  insuffi- 
ciency of  facts,  and  that  plaintiff  has  an  ade- 
quate remedy  at  law,  was  sustained  by  the 
court,  and  plaintiff  appeals. 

Thompaon,  Harsliaw  &  Davidson,  for  ap- 
pellant John  J.  Wood,  Jr.,  and  Gfisorge  fiL 
Sutherland,  for  respondents. 

W^INSLOW,  J.,  (after  stathig  the  facts.) 
It  Is  Insisted  by  resp<mdents  that  the  town 
has  no  such  Interest  In  a  public  highway  as 
will  entitle  It  to  maintain  an  action  in  equi- 
ty to  prevent  obstruction  thereof,  and  they 
rely  on  Milwaukee  v.  Railroad  Co.,  7  Wia 
85,  and  Sheboygan  v.  Ralh^>ad  Co.,  21  Wis. 
070,  to  Justify  tlielr  contention,  iiow  tar 
these  cases  sustain  respondents'  position  it  is 
unnecessary  to  consider.  This  court  has  re- 
cently, In  a  number  of  cases,  attlrmed  the 
light  and  power  of  a  municipal  corporation 
to  maintain  such  an  action.  Town  of  James- 
town V.  Chicago,  B.  &  N.  R.  Co.,  6»  Wla. 
fMS,  34  N.  W.  Rep.  728;  aty  of  Oshkosh  v. 
Milwaukee  &  li.  W.  a  Co.,  74  Wis.  534, 43  N. 
W.  Rep.  489;  Waukesha  H.  M.  S.  Co.  v. 
President  etc.,  of  Village  of  Waukesha, 
(Wis.)  53  N.  W.  Rep.  675.  The  question  Is 
no  longer  open. 

It  Is  further  Insisted  that  a  court  of  equity 
will  not  interfere  until  the  rl^t  Is  deter- 
mined at  law.  This  is  not  an  indictment  or 
information  on  behalf  of  the  general  public, 
but  an  action  in  equity  by  the  town  in  its 
corporate  capacity  merely,  bssed  on  its  spe- 
cial interest,  as  the  guardian  of  the  high- 
ways within  its  limits;  and  we  think  It  la 
wltliln  the  provisions  of  chaptur  1S0»  Laws 
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1882,  I  SlSOb  Santk  *  B.  Ann.  St,  wfaicb 
provide  that  an  equltmble  action  may  be 
broogbt  before  the  nolauice  U  estabUsbed 
In  an  action  at  law.  Order  revened,  aid 
cause  remanded,  -with  dlrectlaiu  to  OTermle 
the  demorrer. 


CITY  OF  RACINE  t.  EMERSON. 
(Snpreme  Gout  of  Wisconsin.    May  2,  1893.) 

BOUKDASIBS — CiTT  STBIBTS— BEST  £v|DBSCB. 

In  aacertahiing  the  tme  line  of  a  city 
street,  fences  built  by  adjoining  lot  owners  on 
the  line  of  liie  street,  accordinc  to  stakes  set 
Ity  the  aomvor  soon  after  the  original  sorrey 
was  made,  and  maintained  for  45  years,  are 
better  endence  of  the  location  of  aucn  line  than 
s  new  survey,  made  40  years  after  the  original 
sorr^,  wbi^  dianges  such  line. 

Appeal  from  circuit  court,  Rncine  county; 
Itobert  G.  Slebeclier,  Judge. 

Action  by  the  city  of  Racine  against 
TUoinas  J.  Emerson  to  recover  a  penalty  for 
obstnictlnff  a  street  From  a  Judgment  for 
pkdutllT,  defffldant  appeals.  Reversed. 

J.  B.  Dodg^  tar  aiHidlant.  Samual  Bitdi- 
le^  tor  reapondeDt. 

ORTON,  J.  Thla  action  la  to  recover  the 
penalty,  under  a  dty  ordinance,  for  the 
mnlnteoanee  of  an  obstruction  by  the  de- 
fradant,  condsting  of  a  foice  In  frcmt  of 
lots  11  and  12,  In  block  10,  on  the  plat  made 
tj  tmo  Moeea  Vllaa,  in  1842,  of  aectlon  16^- 
the  iidiool  sectionr-aa  an  addition  to  ths 
Tillage  of  Radne,  on  the  east  side  of  Wis- 
condn  street  It  la  claimed  that  Mid  fmce 
Is  within  the  east  side  of  WlscMuIn  street, 
two  fe<<t  at  (me  comer  ot  aaid  lota,  and  two 
feet  efght  inches  at  the  othM*  comer.  The 
defendant  has  beesa  present  with  this  fmce 
standing  snbstantlnlly  where  it  Is  now  since 
1848,  so  that,  if  this  fence  la  an  obstntctton 
to  Wisconsin  streei,  It  Is  a  Tety  ancimt  one; 
and  the  defendant  has  beat  gnflty  of  main- 
lalniug  it  over  40  years.  The  fallowing  seem 
to  be  the  facta  established  by  the  evidence: 
nils  fractional  section  16  was  surveyed  and 
platted,  under  an  act  of  the  territorial  leg- 
Istfltore  requiring  anch  duty  to  be  performed 
by  the  achool  com  inlsal  oners  of  the  village 
of  Racine,  one  Moses  Vilas,  a  surveyor, 
and  competent  to  do  such  work,  tret,  In 
IR^.  The  north  and  south  streets  on  this 
plat  were  Intended  to  correspond  with,  and 
to  be  a  continuance  of,  the  north  and  south 
s»^ts  in  the  old  village  plat  of  section  fi. 
Tlie  first  street  north  and  south  was  Main 
sireet,  near  the  lake;  the  next,  Wisconsin 
street;  and  the  next,  Barnstable  street,  now 
called  College  avenue;  the  next,  Chippewa 
street,  now  called  Park  avenue;  the  next 
Villa  street;  the  next  Campbell  street  udw 
called  Grand  avenue;  and  the  next,  Center 
street  The  blocks  were  divided  into  lots  as 
far  west  as  Villa  street,  and  as  far  south  as 
Twelfth  street;  and  the  lots  of  the  defend 
ant  were  on  the  southeast  comer,  between 
T.65N.w.no.8— 12 


msconaln  street  and  Xintta  street,  mnntaig 
east  and  wetL  In  lS4fi  this  plat  wos  reaw^ 
v^ed  by  tha  said  Vilas,  and  the  lots  and 
Btreeta  In  the  vicinity  of  the  iota  In  qusatlMi 
remained  unchanged;  and  Wisconsin  street 
extended  south  to  the  section  line,  and  the 
blocks,  not  before  divided,  were  divided  Into 
lots.  In  1849,  after  the  state  was  admitted 
Into  the  Union,  In  acoordonoe  with  R«t.  8t 
]»49,  p.  763,  i  it,  the  appraisers  of  acbool 
lands,  i^iose  duty  It  was  to  plat  and  ap> 
praise  school  lands,  adopted  this  plat  of  1843 
lis  extraded  In,  1845,  and  filed  the  same  In 
the  oflOce  of  tlie  secretary  of  state,  aa  the 
plat  of  this  fractional  school  section.  On 
these  plats  the  blocka  are  4S0  feet  long 
north  and  south,  and  240  feet  wide  east  and 
west,  dirlded  into  tteES  of  six  lots  eadi,  80 
feet  wide  snd  120  feet  deep,  according  to  tbe 
certiflciite;  but  these  measurements  were  not 
very  accurate,  and  varied  contiderably,  aa 
mi^t  be  expected  In  surveying  throngh  a 
heavily  timbered  and  wild  tract  of  land. 
Strae  numummts  were  placed  in  many 
places,  aa  required  by  the  statute  then  In 
force,  and  probably  many  stakes  were  stuck, 
to  indicate  the  fixed  lines  of  the  survey:  and 
one  stone  monum^t  was  placed  at  the 
southeast  comer  of  lot  12,  block  29,  which 
BtUI  remains  as  a  fixed  point  for  any  sub- 
sequent surveys.  The  def^dant,  in  1848, 
owned  tb»  lot  next  north  oi  his  present  lots 
11  and  12,  and  lis  calted  np(Hi  the  said  Vilas, 
aa  a  surveyor  and  tlie  maker  of  the  plat, 
to  determine  the  west  line  of  hta  lot  <»i  Wis- 
cradn  street  There  were  then  fences  all 
along  tw  a  considerable  distance  on  the 
esst  side  of  that  street  north  and  south,  and 
In  ^nt  of  his  lot,  and  had  been  for  several 
years,  'i^  said  Vilas  determined  and  in- 
dicated said  fence  at  the  southwest  comer 
of  lots  11  and  12,  between  Wisconsin  street 
and  Ninth  street,  as  on  the  true  line.  The 
pmsent  fence  is  on  that  line,  and  a  fence  In 
front  of  said  lots  has  been  on  the  same  line 
since  and  before  1848.  This  old  plat  did 
service  and  was  the  l>asl8  ot  all  the  local 
surveys  of  the  lines  of  lots  on  streets  be- 
tween owners  during  the  settlement  and  im- 
provement of  tills  part  of  the  city  of  Ra- 
cine, down  to  the  year  ISSl.  Vfhea  the 
common  council  of  said  city  adopted  a  new 
and  arbitrary  plan  of  a  resurvey  and  re- 
platting  of  thla  part  of  the  dty,  aud  em- 
ployed surveyors  to  do  the  woric  according 
to  such  plan,  tliey  fixed  the  line  of  Main 
street  according  to  said  stone  monument, 
and  then  made  all  the  other  streets  north 
ajid  south  sgree  with  that  line,  making  the 
streets  GO  feet  wide,  and  divided  the  dis- 
tance 1>etw(.'en  Main  street  and  Villa  street 
equally  between  the  bloclcs,  as  also  the  dis- 
tance between  Villa  street  and  Center  street 
between  the  included  blocks,  dividing  the 
surplus  equally  between  the  blocks.  By  this 
plan  the  lines  of  lots  were  materially 
ciionged,  and  the  location  of  fences  and 
buildings  had  to  be  materially  changed  to 
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ndt  the  new  Unes.  Mcmuments  were  set  at 
rarious  points  by  this  plan  and  resurrey  In 
1881,  and  in  1S90  the  dty  engineer,  by  the 
order  of  the  common  council,  ran  the  lines 
of  WIscondn  street  according  to  said  mon- 
uments and  the  newly-found  distances,  and 
found  that  the  fence  of  the  defendant  was 
within  that  street,  as  above  stated.  On  the 
ground  of  this  new  Une,  so  found,  this  ac- 
tion Is  predicated.  As  early  as  1844  the 
lots  in  this  part  of  the  dty  were  occupied 
by  lessees  or  purcimsera,  and  fences  were 
built  along  Wisconsin  street  according  to 
stakes  set  to  indicate  the  lines  according  to 
the  old  plat,  and  such  fences,  or  many  of 
them,  still  stand  In  the  same  places,  and 
stiade  trees  were  set  out  and  buildings  erect- 
ed on  or  according  to  such  lines.  Immedi- 
ately across  Ninth  street,  south  of  defend- 
ant's lota,  is  the  lot  of  Dr.  Hoy;  and 
next  to  his  Is  the  lot  of  L  H.  Tlnsler;  and 
In  1S46  a  fence  was  built  on  the  east  dde  of 
Wisconsin  street  in  front  of  these  lots  and 
the  next  half  lot  south,  so  that  there  was 
about  200  feet  of  continuous  fence  along 
that  Une,  which  was  built  according  to 
stakes  set  at  the  comers  of  the  blocks  and 
lots  by  the  said  Vilas,  to  Indicate  the  true 
line  according  to  his  plat.  In  the  next  blod£ 
south,  Henry  S.  Durand  owned  the  lots  in 
1848  or  1850,  and  found  the  fences  built  in 
front  on  Wisconsin  street  as  old  fences,  and 
found  the  stakes  at  the  comer  of  the  lota 
according  to  which  they  were  built;  and 
Uiey  were  then  identified  by  the  surveyor, 
Foster,  as  the  stakes  set  when  the  plat  was 
made.  The  said  Durand  built  his  buildings, 
still  standing,  according  to  said  Une  so  de- 
termined; and  sold  fences  and  buildings 
correspond  with  the  fence  in  front  of  the 
defendant's  lots.  There  was  also  a  brick 
bam  built  by  Mr.  Case,  at  an  early  day, 
north  of  these  lots,  whose  water  taUe  cor- 
responds with  such  line.  Many  survey 
stakes  of  the  first  plat  were  standing  at  the 
comers  of  the  lots  and  blocks  l>etween  1S42 
and  1850,  and  then  observed  and  since  Iden- 
tified by  Beveml  witnesses;  and  they  stood 
on  the  line  of  said  fences  along  Wisconsin 
street.  On  these  facts  the  drcult  court  found 
tliat  the  survey,  according  to  said  plan  of  the 
city  coimcU  of  1881,  was  a  correct  one,  and 
shoidd  govern  In  determining  the  true  east 
line  of  Wisconsin  street,  and  held  the  de- 
fendant guilty  of  obstructing  said  street  by 
said  fence,  and  Judgment  was  rendered 
against  him  for  a  flne  of  $10  and  costs. 

The  ruUng  question  in  this  case  is.  where 
Is  the  east  Une  of  Wisconsin  street  in  front 
of  the  lot  in  question,  according  to  the  Vilas 
plat  of  1842?  Miner  t.  Brader,  65  Wis.  537. 
27  N.  W.  Rep.  313.  It  is  not.  where  Is  such 
Une  according  to  any  subsequent  survey  or 
plat?  All  resurreys  or  snbsequent  surveys 
are  of  no  effect  except  to  determlue  that 
question.  A  reenrvey,  ttmt  changes  Unes  and 
distances,  and  purports  to  correct  inaccura- 
clea  or  mlstakea  tat  the  <dd  idat,  !•  not  com- 


petent evidence  In  the  case.  There  are  only 
two  questions:  (1)  Where  la  the  tme  Une 
fixed  by  the  original  plat?  (2)  Is  the  fence 
in  question  on  that  line?  A  resurvey  that 
changes  or  corrects  the  old  survey  and  plat 
can  never  determine  the  first  qaesdon.  A 
resurvey  must  agree  with  the  old  survey  and 
plat  to  be  of  any  use  in  determining  It  The 
survey  made  on  the  arbitrary  plan  estab- 
lished by  the  common  council  In  18S1  does 
not  agree  with  the  old  plat  In  courses  or 
distances  in  the  dlmenidons  of  blocks  and 
lots,  or  in  the  lines  of  the  streets.  It  seems 
to  have  been  made  to  correct  the  old  plat, 
to  straighten  the  streets,  and  make  a  better 
plat  than  the  old  one.  Resurveys  for  the 
lawful  puriiose  of  determining  the  Unes  of  an 
old  survey  and  plat  are  generally  very  unre- 
liable as  evidence  of  the  true  Unes.  The 
fact,  generaUy  known  and  quite  apparent  in 
the  records  of  courts,  is  that  two  consecutive 
8m*vey8  by  dlfTerent  surveyors  seldom,  If 
ever,  agree;  and  the  greater  number  of  sur- 
veys, the  greater  number  of  differences  and 
disagreements  will  occur.  When  two  sur- 
veys disagree,  the  correct  one  cannot  be  de- 
termined by  still  another  survey.  It  foUows 
that  resurveys  are  of  very  Uttle  tise  in  such 
a  case  as  this,  except  to  confuse  It.  In  Miner 
V.  Brader,  supra,  there  were  two  surveys, 
and  they  disagreed;  and  the  court  had  to 
resort  to  the  evidence  of  a  practical  location 
of  the  lines  by  monuments.  Monuments  aet 
by  the  original  survey  In  the  ground,  and 
named  or  referred  to  In  the  plat,  are  the 
highest  and  best  evidence.  If  there  are  none 
such,  then  stakes  set  by  the  surveyor  to  In- 
dicate comers  of  lots  or  blocks,  or  the  lines 
of  streets  at  the  time,  or  soon  thereafter,  art^ 
the  next  best  evidence.  The  building  of  a 
fence  or  building  according  to  such  stakes, 
while  th^  were  present,  become  monuments 
after  such  stakes  have  been  removed  or  dis- 
appeared, and  the  next  best  evidence  of  the 
tme  line.  This  case  does  not  differ  mate- 
riaUy  from  City  of  Racine  v.  J.  I.  Case  Plow 
Co.,  66  Wis.  530,  14  N.  W.  Rep.  699;  State  v. 
Schwin,  65  Wis.  207,  26  N.  W.  Rep.  BG8; 
Miner  v.  Brader,  supra;  Koenlgs  v.  Jung,  73 
Wis.  178,  40  N.  W.  Rep.  801;  and  some  other 
cases  In  this  cotul;  and  is  ruled  by  them. 
The  fence  In  front  of  this  lot  was  evidently 
built  according  to  stakes  stIU  standing,  which 
were  set  by  the  surveyor  Vilas;  and  this 
fence  Is  on  the  Une  with  200  feet  of  fence 
built  according  to  the  stakes  then  standing  Id 
the  blocks  on  the  south  side  of  Ninth  street, 
and  fences  and  buildings  In  the  next  block 
south  buUt  according  to  stakes  then  standing 
by  Mr.  Durand,  only  three  or  fonr  years  after 
the  plat  was  made.  This  fence  also  agrees 
with  bulldluga  on  the  north  side  of  said  lot. 
set  according  to  the  original  survey.  This 
testimony  Is  almost  as  c<»icla8lTe  that  this 
fence  was  bollt  <m  the  Une  of  Wlscon^ 
street  as  If  the  original  stakes  of  the  survey 
were  still  standing  there  to  Indicate  it.  When 
the  testimony  is  undisputed  fliat  ttils  d^nd- 

Digitized  by  Google 


McD£IUCOTT  V.  CHICAGO  *  TX.  W.  BY.  GO. 


179 


ant  end  Bcrernl  witnesses  bare  'been  there 
preaoit  with  these  fences  45  years,  and  that 
they  have  not  been  mat^ally  changed  In 
thdr  location  during  all  that  time,  the  above 
fiicts  would  seem  to  be  the  most  condnslre 
ertdence  that  those  fences  were  built  on  the 
true  line  according  to  the  orl^nal  plat.  In 
the  certificate  to  the  old  plat  It  Is  stated  that 
a  stone  monument  was  set  at  the  southeast 
comer  of  lot  12,  block  20,  in  the  northwest 
line  of  Main  street,  from  which  resurveys 
iiiay  be  made;  and  stone  monuments  were 
also  set  at  the  northeast  comer  of  each  of 
the  ODt  lots,  or  imdivlded  blocks,  except  those 
between  Main  street  and  the  lake.  All  these 
stone  monomaits,  escept  the  first,  are  now 
absent  The  Une  of  Main  street,  determined 
by  the  first-named  monument  as  a  base  line 
for  a  resurrey,  was  used  for  the  reaurvey 
made  In  the  plan  of  the  city  council  of  1881. 
But  it  seems  that,  having  thus  determined 
the  line  of  Main  street,  all  the  blocks  be- 
tween that  street  and  VUla  street  were  ap- 
portioned,  and  the  blocks  between  Villa 
street  and  Center  street  were  also  appor- 
tioned, and  the  lines  of  the  Intervening  streets 
were  changed  accordingly.  Such  a  rule  of 
apportionment  may  be  adopted  in  a  suit  be- 
tween lot  owners,  where  all  the  private  par- 
ties in  interest  are  represented,  and  where 
the  lots  or  blocks  are  less  or  more  than  the 
dlmeoslona  called  for  by  the  original  plat 
It  Is  not  presumed,  in  such  a  case,  that  there 
was  a  defective  survey,  but  only  an  im- 
perfect measurement  of  the  whole  line.  Pere- 
les  V.  Magoon.  78  Wis.  27,  46  N.  W.  Rep. 
1047.  To  make  this  principle  the  basis  of  a 
resurvey  of  the  whole  plat  would  cast  the 
lines  of  private  lot  owners  Into  general  con- 
flict and  confusion,  and  materially  affect 
their  rU^ts  of  property  which  they  had  en- 
Joyed  for  nearly  half  a  century,  without 
tb^  knowledge  or  consent  All  the  def^d- 
ant  needs  to  show  Is  that  the  fence  in  ques- 
tion is  on  the  line  of  Wisconsin  street  ac- 
cording to  the  plat  of  1812.  That  plat  be- 
came a  part  of  the  deeds  executed  under 
and  in  reference  to  it  Shufeldt  v.  Spaul- 
ding,  37  Wis.  6GS.  The  defendant  and  others 
In  the  vicinity  obtained  their  titles  and  went 
into  possession  and  made  their  Improvements, 
set  out  shade  trees  and  built  their  buildings, 
with  reference  to  that  plat  soon  after  it  was 
made,  and  according  to  the  stakes  set  by  the 
nirveyor  to  mark  the  lines  of  that  street  then 
existing  in  many  places.  We  are  satisfied 
that  the  defendimt  resorted  to  the  best  evi- 
dence in  existence  of  the  true  line  of  Wiscon- 
sin street  in  front  of  his  lots.  It  is  fortunate 
that  this  evidence  is  yet  in  exIstNice.  The 
time  will  soon  come  when  It  will  have  been 
lost  by  the  destruction  of  all  monuments, 
naturnl  or  artlfldal,  and  by  the  death  of  the 
old  inhabitants.  Then  resort  must  be  had 
to  evidence  of  lesser  degree  to  establish  an- 
cient ttoundnrles,  and  long-continued  occupa- 
tion with  respect  to  imchanged  lines,  and 
reputation,  even,  may  be  the  best  evidence 


available.  In  any  case  of  dlspnted  boundary 
the  testimony,  or  even  the  acts,  of  the  eut- 
veyor  who  originally  established  it  and 
who  pointed  out  the  stakes  set  by  himself  to 
mark  the  line  so  many  years  ago.  accompa- 
nied by  continued  use  and  occupation  In  rec- 
ognition of  such  line,  is  not  only  proper,  but 
strong,  evidence  that  such  was  the  true  line, 
and  better  evidence  than  a  new  survey  made 
more  than  40  yea  rs  afterwards,  which 
changes  such  line.  Koenigs  v.  Jung,  supra. 
That  case  would  seem  to  Justify  fully  the  tes- 
timony of  Vilas'  statements,  which  were  ob- 
jected to  by  the  respondent  in  relation  to  his 
recognition  of  the  stakes,  and  pointing  out 
the  true  line  In  accordance  with  them.  This 
line,  so  practically  located,  bus  become  an 
ancient  botmdury,  in  favor  of  which  the  rules 
of  evidence  are  and  should  be  llbeniL  There 
have  been  so  many  cases  slmlhir  to  this  In 
this  court  and  all  the  various  questions  here 
Involved  have  been  so  repeatedly  settled, 
that  it  Is  supererogation  to  again  repeat 
them.  In  addition  to  the  above  cases  arc  the 
following:  Hrouska  v.  .Tnnke,  CO  Wis.  252, 
•JS  N.  W.  Rep.  IOC;  Vrorann  v.  Dewey.  23 
Wis.  530;  Marsh  v.  Mitchell,  25  Wis.  706; 
and  Nys  V.  Blcmeret,  44  Wis.  104;  and  many 
cases  in  other  states  are  cited  in  the  excel- 
lent brief  of  the  learned  counsel  of  the  appel- 
lant which  sustjiln  the  same  principles.  Such 
cases  of  the  disturbance  of  the  ancient  lines 
and  boundaries  of  streets,  lots,  and  blocks  In 
our  cities  and  villages,  by  arbitrary  resur- 
veys  under  the  authority  of  their  officers, 
ought  not  to  be  encouraged.  The  public 
and  private  owners  have  acquiesced  in  the 
lines  established  by  the  first  and  original 
survey  and  plat  and  by  practical  locntlon  an  1 
undisturbed  possession  for  a  great  many 
years,  and  there  does  not  seem  to  have  been 
any  necessity  to  disturb  them  at  this  late 
day.  The  Judgment  of  the  circuit  court  1h 
reversed,  and  the  cause  remanded,  with  di- 
rection to  enter  Judgment  In  favor  of  the  de- 
fendant 

WINSLOW,  J.,  to<>fc  no  part 


McDSRMOTT  T.  CHICAGO  A.  N.  W.  RT. 
CO. 

(Sapreme  Court  of  Wisconsin.    May  2,  1883.) 

CAaRIIBS— I.VJDRIE8  TO  pASSEXaSRS -— EXCB88IVa 

Dauaobs— Recbptiox  or  Evidbm  r. 

1.  Plaintiff,  by  reason  of  defendant's  ne^ 
ilgence,  had  sevwal  of  her  ribs  fractured  and 
her  hip  Injured.  She  was  laid  up  for  Heverml 
weeks  at  the  time  of  the  injury,  aad  three  years 
after  she  was  still  somewhat  lame,  and  her 
health  impaired.  There  was  bIiso  some  testl- 
moay.  though  not  coDciuaire.  that  her  injuries 
would  be  permanent.  Bdd,  that  an  award  of 
S1,0U0  was  not  so  disproportioned  to  the  In- 
juries received  aa  to  warrant  the  court  In  set- 
tloK  aside  the  verdict. 

2.  Where,  in  an  action  ta  noorer  for  ptr- 
sonal  injuries,  ntaintiff  offered  at  the  close  of 
defendant's  evulence  to  prove  the  probabia 
length  of  plaintiff's  life  Iqr  raMtality  tables,  It 
was  within  the  sound  dlsmtton  of  tha  ooofft  IS 
reject  such  testimony. 
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Appeal  from  circuit  conrt,  Milwaukee  coon- 
ty;  D.  H.  Johiuon,  Judge. 

Action  by  Bllcm  UcDermott  against  the 
Chicago  ft  Northwestern  Railway  Company 
to  recover  for  injndes  snstalned  through  de- 
fendant's alleged  negligence.  From  a  jnd^ 
ment  awudlng  her  91,000  damages,  plaintiff 
appeals.  Affirmed. 

The  other  facts  folly  appear  in  the  foDow^ 
imc  statement  by  LYON,  G.  J.: 

This  is  an  action  to  recover  damages  for 
personal  injuries  received  by  plaintiff  when 
fUlg^ting  from  the  cars  of  the  defendant  rail- 
way company  '.n  the  dty  of  Milwaukee, 
which  injury  it  is  alleged  was  caused  ttie 
negUgence  of  the  railway  company  and  its 
employes.  The  case  was  here  on  a  former 
appeal,  and  the  dreumatances  of  the  Injury 
will  be  found  sufficiently  stated  tai  82  Yfia. 
246,  S2  N.  W.  Rep.  85.  On  appeal  a 
Juc^mrat  for  plahitiff  for  f3,000  was  reversed 
for  error,  and  a  new  trial  awarded.  Hie 
case  has  again  been  tried,  and  llie  trial  re- 
sulted in  a  general  verdict  tor  plaintiff  for 
11,000  damages.  Plaintiff  moved  to  set  aside 
the  verdict  for  alibied  errors  in  certain  rul- 
mgs  of  the  court  on  the  trial,  and  for  inade- 
quacy of  damages.  The  court  denied  the  mo- 
tlon,  and  Judgment  was  entered  for  plaintiff 
pursuant  to  tho  verdict.  Flidntlff  appeals 
from  the  Ji^igment 

Elliott  &  Hickox,  for  appellant  Winkler, 
Binders,  Smith,  Bottnm  &  TUas,  for  re- 
spondent 

LYON.  G.  J.,  (after  stating  the  facts.)  I. 
As  to  the  alleged  Inadequate  of  damages,  the 
rule  was  laid  down  by  this  court  In  Roldnsou 
V.  Town  of  Waupaca,  77  Wis.  644,  40  N.  W. 
Rep.  809,  and  Is  the  la V  of  tills  case,  that  'to 
jasOty  the  Interference  of  this  conrt  with  the 
verdict  it  must  appear  ttom  the  testimony 
tibat  the  damages  awarded  are  so  grossly  dis- 
proportionate to  llie  injury  ttiat  In  awarding 
them  the  Jury  must  have  been  influenced  by 
a  perverted  Judgmait"  Does  the  testimony 
in  thiB  case  Justify  the  court  In  holding  that 
tills  verdict  was  thus  Influenced  ?  The  testi- 
mony is  to  tlw  effect  that  plaintiff  was  quite 
seriously  injured.  StHne  of  her  ril»  were 
fractured,  and  one  of  her  hips  injured.  She 
was  laid  up  for  several  weeks  by  reason  of 
her  Injuries,  and  doubtless  suffered  much 
pain.  The  broken  ribs  have  healed,  but  after 
three  ^ars  she  still  walks  somewhat  lame, 
and  complains  of  pidn.  Her  heultb  seems 
impaired.  She  testlfled  that  she  also  recdved 
an  Internal  injury  from  whldi  she  still  suf- 
fers, but  declined  to  teU  what  it  was.  The 
Burgeons  who  examined  her  hip  a  few 
months  before  tlie  trial  could  find  no  fracture 
or  cause  for  her  continued  lameness  and 
pain,  and  concluded  that  the  hip  Joint  was 
Injured.  The  surgeon  who  attended  her  aft- 
er  she  was  Injured  was  the  only  one  exam- 
ined as  a  witness  on  the  trlaL  He  testlfled 


that  on  the  first  trial  he  expressed  I2ie  opin- 
ion tliat  tba  idalntiff  would  piobaUy  recorw, 
but  because  she  had  not  recovered  at  the 
time  of  the  last  trial,  three  years  after  she 
was  injured,  he  was  inclined  to  think  the  in- 
jury to  tlie  Up  was  permanent.  As  was  said 
InBobhiBonv.Toim  of  Waupaca,  si^nuin  the 
conidderatkm  of  the  question  of  the  alleged 
inadequacy  of  damages  "w»  must  assume 
that  the  Jury  found  evtty  fact  g(dng  to  mit- 
igate or  reduce  the  damages  which  th^  oould 
properly  find  from  the  proofs."  While  the 
Jury  could  not  be  permitted  under  the  testi- 
mony to  find  that  the  plaintiff  was  not  quite 
seriously  injured,  yet  we  do  not  think  they 
were  bound  by  the  testimony  to  find  that 
snch  Injuries  are  permanent  The  proof  of 
the  nature  and  extent  tiiereof  Is  not  so  spe- 
dflc  and  conclusive  as  to  force  smdi  a  find- 
ing; and.  had  there  been  a  special  flndlnie 
that  the  evidence  fails  to  prove  that  proba- 
bly she  will  not  recovor,  we  do  not  think 
such  finding  could  properly  be  disturbed. 
Were  this  action  against  an  individual,  the 
amount  of  the  verdict,  although  moderate, 
would  not  necessarily  impress  the  mind  as 
bdng  BO  oitirdy  disproportloned  to  the  In- 
jury as  to  force  the  conviction  tliat  It  Is  the 
result  of  perverted  Judgmoit.  It  Is  scaroeity 
necessary  to  say  that  the  ri^t  of  the  case  te 
not  affected  by  the  fact  that  the  defendant 
Is  a  corporation,  pertuv*  a  rich  oaa  'Aa 
learned  circuit  Judge  failed  to  detect  the 
presence  of  any  improper  influence  affecting 
the  verdict,  dse  he  would  have  act  It  aside; 
and  a  careful  pemsol  of  tiie  record  dlsdosea 
no  evidence  of  the  exlsteDoe  of  any  such  in- 
fluence, other  than  the  mere  fact  of  the  mod- 
erate amount  of  the  verdict  Had  the  Jury 
been  hostile  to  the  i^ntlff,  and  sufficiently 
corrupt  to  resider  a  false  verdict  they  could 
easily  have  held  her  guilty  of  contributory 
negligence,  thus  entirely  deffating  her  ac- 
tion, and  probaUy  no  court  could  say  the 
finding  was  unsupported  by  evidence.  We 
find  ourselves  unable  to  say  that  the  Jury 
foiled  to  exwdse  honest,  IntelUgfflit  Judgment 
in  assessing  plaintiff's  damagea  at  $1,000. 

II.  There  Is  but  a  single  ruling  of  the  court 
affectiug  the  question  of  damages  to'  whidi 
plaintiff  has  preserved  an  exception.  At  the 
dose  of  the  defendant's  testimony  plalntUTa 
counsel  offered  to  prove  the  probable  leugth 
of  life  of  plaintiff  by  the  tables  of  mortality 
In  use  by  insurance  companies,  to  wit  the 
Actuaries',  American,  Carlisle,  and  North- 
ampton tables.  The  court  rejected  the  same 
as  being  offered  out  of  order,  and  as  being  of 
doubtful  value  to  the  jury.  We  think  it  waa 
within  the  sonnd  distretion  of  the  court  at 
that  stage  of  the  trial,  to  admit  or  reject  the 
offered  testimony.  The  observation  of  tSie 
judge  ooncemtng  the  doubtful  value  of  sndi 
testimony  was  fully  Justified  by  what  waa 
said  on  that  subject  by  tills  court  In  Berrln- 
kott  V.  Traphagen,  80  Wis.  210.  The  Juds* 
ment  of  the  drcntt  eonrt  must  be  aiBrmod. 
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MILWAUKEE  ST.  RY.  GO.  t.  ADLAM  et  al. 
(Suppeme  Court  of  Wisconsin.   May  2,  1893.) 

UUMClfAL     COKHltKATIUN'S  —  PATlNti    STKEKTS  — 
FOWKUS  or  Cu:iTKACTOUS  —  KlOHTS    ur  BlltUBT 

Kailuoad. 

Cootracton,  under  a  contract  with  a 
city  to  pave  a  certain  street,  hare  no  power  to 
obstract  the  passiv^e  of  street  cars  over  such 
street  darioff  the  pavinff  of  the  some,  where 
the  craitraet  gLvea  no  such  power,  and  it  ii 
ahowD  that  audi  work  has  been,  and  can  be, 
done  without  each  interference. 

Appeal  from  auperlnr  court,  Milwaukee 
ooimtr;  B.  N.  Austin,  Judge. 

Action  by  the  Milwaukee  Street  Eallway 
Company  against  A  B.  Adlam  and  others  to 
restrain  d£f«idants  from  obstroctlns  the  pas- 
sage of  plaintiff's  cars  over  a  certain  street 
From  an  order  dlssolrlng  a  temporary  In- 
junction, plaintiff  appeals.  Reversed. 

The  other  facta  fnUy  appear  in  the  following 
•tfttement  by  OASSODAY,  J.: 

It  spears  that,  prior  to  1S92,  Third  street, 
between  Hannom  and  Walnat  streets,  In  Mil- 
waukee, had  be«i  macadamized.  That  In 
May,  June,  and^ie  fore  pert  of  Jaly.  1892. 
the  reqatadte  steps  had  tetn  taken  to  ao- 
thortae  the  ranoral  of  from  9  to  U  IncheB  ot 
Hid  macadam,  and  to  repare  ttie  same  with 
cedar  block&  That  July  15. 1892,  the  def  aid- 
ants Adlam  A  Modier,  as  parties  of  the  flnt 
part,  and  Crllley  &  ODonneU,  as  parties  of 
the  second  part,  and  the  city  at  Milwaukee, 
as  party  ot  the  third  part,  enteted  Into  a 
written  contract  -therein  and  whereby  the 
•eld  AdUun  A  Mgsher  agreed,  hi  effect,  to 
and  with  the  dtj,  to  furnish  aU  matMial  and 
do  all  work  necessary  and  required  to  grade 
and  pare  the  roadway  and  gutters  with  cedar 
bUwks  on  Third  street,  from  Walnnt  to  Har- 
mon streets,  under  the  superintendence  of 
tile  board  of  pnbllo  works  of  the  city,  for  the 
mm  at  91.19^  jwr  square  yard  for  the  pav- 
iag,  which  should  Indnde  all  necessary  grad- 
ing, and  that  th^  would  comxdete  sidd  wmic 
according  to  iQeclfloattons.  Ttuit  It  was 
therein  further  agreed  that  the  said  board  of 
public  woriES  shoold  have  the  right  and  pow- 
er, wldch  wns  ther^  reserved  to  them,  to 
adjust  and  determine  finally  all  questions, 
and  that  such  adjustment  and  determination 
ihoold  be  flnal  and  condnalTe  between  the 
parties  to  said  contract  That  ttae  said  Adlam 
ft  Mosfaer  would  during  the  nighttime  put  ap 
and  maintain  such  barriers  and  lights  as 
vonld  effectually  prerent  the  happening  of 
ihy  accident  In  consequence  of  the  digging 
np,  use,  or  occnpanqy  of  said  street  and  that 
the  parties  (tf  Uie  first  part  and  second  part 
thereby  assumed  the  UaUlity  fiir,  and  would 
yay,  on  demand,  any  and  all  damages  oc- 
casioned by  the  digging  up,  use.  or  occupancy 
of  said  street  In  doing  said  work.  That  there- 
upon Adlam  &  Mosher  sublet  a  p(fftlon  of 
said  Job  to  the  defendant  Boehrlng.  l^t  the 
said  d^endants  theteupon  entered  upon  the 
perfbrmance  at  said  contract  That  Septem- 
ber 23, 1892,  the  plain  tiff  oommenoed  this  ao- 


tlou  to  restrain  the  defendants  from  ob- 
structing in  any  manner  the  running  of  said 
cars  over  said  street,  or  to  do  grading  and 
paving  thereon  In  such  a  way  end  in  such 
a  manner  as  to  prevent  the  plaintiff  from 
running  its  cars  along  the  same,  or  to  Inter- 
fere with  the  running  thereof,  directly  or  in- 
directly, or  the  operation  of  its  railroad. 
That  the  complaint  alleged,  among  other 
things,  the  Incorporation  of  the  plaintiff;  that 
ft  bad  80  miles  of  track  In  said  dty,  and  was 
engaged  In  carrying  passengers  In  said  dtj 
over  the  same;  that  Its  cars  were  passing 
each  day  over  the  street  In  question  for  more 
than  14  hours,  carrying  many  thousand  pas- 
sengers, and  that  such  tran^iortatlon  of  pas- 
sengers over  said  track,  and  other  tracks 
In  the  <dty,  was  of  great  convenience  and 
benefit  to  the  public;  that  the  said  Adlam  & 
Mosher  had  the  contract  mentioned,  and 
had  sublet  a  portion  thereof  to  the  said  Roa- 
ring; that  In  the  execution  of  said  c<m- 
tract  the  d^endants  threatened  to  obstruct 
and  prev»it  the  running  of  said  cars  on  said 
street  and  gave  out  that  th^  would  stop 
the  same  by  the  ereotlon  of  barrriers;  Qiat  for 
many  years  previously  many  ot  the  streets 
In  said  dty,  over  which  said  street  cars  were 
run,  had  been  repaired  and  re  paved,  and 
tlie  grading  done  necessary  Cor  such  r^islrs 
and  repaying,  without  Interfering  with  the 
running  of  such  oars,  and  that  the  grading 
and  paving  In  question  oould  reasonably  and 
property  be  done  without  such  interference; 
that  it  was  the  duty  of  tlie  defendants  to  so 
grade  and.  r^pave  ssld  streets  as  to  allow 
said  cars  to  continue  to  nm  thereon.  That 
thereupon  a  preliminary  Injunction  was 
granted,  restraining  the  defendants  from  in- 
terfering with  Itie  runnliw  of  said  oars. 
a  conrt  commissioner,  lliat  the  defendants 
thereupon  answered  said  complaint  by  way 
<tf  admlsaloDs  and  denials,  and  alle^d.  In  e^ 
ffeet,  that  the  grading  and  paving  of  said 
street  was  a  great  public  Improvement;  that 
the  street  was  much  traveled,  and  was  a 
pohUo  ttunontfifBre,  and  it  vras  necesaaiy 
to  paiMo  travri  that  it  should  be  completed 
as  soon  as  practloaUe;  that  It  was  Imprao- 
tlcabla  and  impossible  for  the  defendants  to 
do  the  work  required  by  the  terms  of  said 
oontraot  mdess  ttwty  had  possesrion  of  said 
street  or  at  least  one-half  fhenot,  upon 
which  to  do  said  work;  that  It  had  always 
been  coatomary  In  the  city,  whenever  any 
street  was  graded  and  paved  upon  which 
said  railway  was  located,  either  for  the  rail- 
way company  to  grade  the  portion  of  the 
street  occupied  by  fts  tratiks.  and  pave  the 
same,  or  to  put  in  temporary  switches  at  a  dis- 
tance of  from  one  to  two  blocks  apart,  so  that 
the  oars  of  said  company  might  be  switched 
In  tmto  a  single  track  for  such  distance,  and 
thus  enable  the  contractor  to  occupy  one-half 
the  street  In  grading  or  paving  the  same 
That  said  answer  was  verified,  and  there- 
npon,  and  upon  the  record,  said  answer,  and 
the  affidavits  of  John  Boehrlng  and  Feed 
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Gottschalk,  the  defendftnts  obtained  an  oi> 
der  to  show  cause,  September  30.  1892,  why 
Mid  temporary  InJnnctioD  should  not  be  modi- 
fled,  racated,  and  dlssolTed.  That  the  said 
answer  was  supported  and  corroborated,  in 
part,  by  the  affidavlta  of  said  Boehrlng  and 
Gottschalk,  and  stated,  among  other  things, 
Oiat  the  portion  of  Third  street  In  question 
was  50  feet  hi  width  from  curb  to  curb, 
and  that  the  plaintiff's  trades  occupied  abont 
16  feet  In  Oie  middle  of  said  street,  and  that 
the  cars  extended  beyond  the  track  about  18 
inches  In  addition.  That  upon  the  hearlnjp 
of  said  application  the  plaintiff  read  in  eTl- 
deoice,  in  support  of  its  complaint,  seven 
affldavlts,  one  of  which  was  made  by  the 
chief  engineer  of  tbe  plaintiff,  of  many  years' 
experience,  and  of  much  experience  In  the 
dty,  who  gave  in  detail  the  method  of  the 
doing  of  such  work,  and  its  necessities,  and 
among  other  things  stated,  In  effect,  that 
the  work  could  be  done  without  hardship, 
and  without  delay,  without  interfering  with 
the  running  of  the  plaintiff's  cars,  and  that 
to  accomplish  that  end  It  was  not  necessary 
that  the  contractors  should  have  the  use  of 
tlje  CTtlre  street,  or  of  one-half  thereof;  that 
there  remained  of  said  street,  outside  of  both 
tracks,  more  than  siifflclent  ground  so  that 
they  could,  with  ease  and  comfort,  do  the 
work  under  said  contract  without  Interfering 
with  tbe  running  of  the  plaintiffs  cars;  tiiat 
other  streets,  under  similar  circumstances, 
had  been  so  regraded  by  the  defendants  and 
other  contractors  without  interfering  with 
such  cars,— and  giving  the  contracts  made 
with  two  saeh  other  oontroctors,  and  one 
with  the  defendants  Adiam  &  Mosher,  In  re- 
lation to  which  he  stated  that  the  said  Adlam 
&  Mosher  did  the  work  on  Walnut  street  be- 
tween Thirtieth  and  Twenty-Fourth  streets, 
which  consisted  in  grading  and  paving  Wal- 
nut street  between  said  streets,  and  that  said 
work  was  done  by  them  after  July  21,  1892, 
and  had  been  completed,  and  that  th^  rep- 
resented to  the  plaintiff  that  It  would  cost 
them,  In  addition,  If  the  plalntuTs  cars  were 
allowed  to  run  while  they  were  doing  said 
work,  fire  cents  per  square  yard,  mensnred 
In  the  track,  and  on  the  lUde  next  to  cnrbbig, 
and  they  agreed  to  perform  said  work  with- 
out interfering  with  the  running  of  said  cars 
while  doing  the  same,  and  allow  tbe  oars  to 
ran  across  the  some  while  the  men  were 
engaged  in  such  woik,  at  a  rmamuMe  speed, 
by  tbe  plaintiff  paying  them  said  fire  cents 
per  square  yard,  and  proditced  tbe  written 
contract  between  the  plaintlfl  and  tiie  said 
Adlam  ft  Mosher,  and  also  six  other  affida- 
vits to  some  extent  corroborating  the  samei 
Upon  the  hearing  of  said  application  it  was 
ordered  by  the  trial  court  that  the  said  pre* 
Umlnary  Injunction  theretofore  granted  there- 
in by  said  court  commissioner  be,  and  the 
same  was  thereby,  dissolved.  Prom  that  or^ 
der  the  plaintiff  brings  this  appeal. 

Miller,  Koyes  &  Miller,  for  appellant 
AusUn  &  Hamilton,  for  reapondoitB. 


CASaODAT,  X,  (after  stating  the  facts.) 
This  action  is  not  against  the  dty,  but  is 
only  against  its  contractors  engaged  in  ttie 
work  of  repairing  tbe  street,  as  mentioned 
In  the  foregoing  statement  The  contract 
of  the  defendants  with  tbe  city  is  sUeut  a» 
to  whether  the  defendants,  in  doing  tbe 
work,  were  authorized  to  obstruct  or  Inter- 
fere with  the  running  of  cars  by  the  plain- 
tiff on  the  street  In  question.  Of  course. 
It  Implies  such  occupancy  of  the  street  dur^ 
ing  the  time  as  might  be  reasonably  neces- 
sary to  perform  the  work  according  to  their 
contract    There  is  no  claim  or  pretense 
that  the  plaintiff's  tracks  were  not  lawfully 
and  rightfully  in  the  street  in  question  it 
the  time  of  making  such  contract,  nor  that 
the  plaintiff  was  not  then  lawfully  and 
rightfully  running  its    cars  thereon.  Hie 
permission  to  the  railway  company  to  use 
the  street  for  the  purposes  indicated  does 
not  imply  that  the  municipality  thereby  sur- 
rendered its  right  to  make  needful  pollix 
regulations  respecting  the  •  same,  nor  that 
the  company  was  thereby  authorized  to  un- 
necessarily obstruct  the  sti^t,  or  interfere 
with  travel  thereon,  or  to  negligently  oper- 
ate its  cars.  Elliott  Roads  Bt  S.  334.  It 
may  be  ftlrly  inferred  that  the  defendants 
entered  into  the  contmct,  and  agreed  to 
perform  ^e  work  at    the  price  therein 
named,  with  reference  to  the  condition  of 
the  street  and  the  railway  traciES,  and  the 
running  of  cars  tbea^on,  at  the  time  It  was 
made.  The  primary  object  of  a  public  street 
In  a  dty  is  for  public  travel.    Jochem  v. 
Robhison,  66  Wis.  641,  29  N.  W.  Rep.  642; 
Hay  T.  Weber,  T9  Wis.  690,  48  N.  W.  Rep. 
859.  As  appears  from  tbe  foregoing  state- 
ment, the  plaintiff  is  extensively  engaged 
in  the  carriage  of  passengers  upon  the  street 
in  question,  and  other  streets  in  the  dty. 
Assuming  that,  tmder  its  police  power,  the 
city  had  authority  to  arbitrarily  stop  the 
running  of  such  cars  during  the  time  of 
such  repaving,  and  that  it  might  have  dele- 
gated such   power   to   these  contractors, 
(questions  not  here  dedded,)  yet  it  does  not 
appear  that  the  dty  has  delegated  any  such 
power  to  the  defendants,  nor  that  it  has 
attempted  to  exercise  any  such  power.  On 
the  contrary,  as  will  appear  from  the  fore- 
going statement  the  contract  seems  to  con- 
template the  continuance  of  travel  of  some 
kind  upon  the  street  pending  the  perform- 
ance of  the  work.  Hence  tbe  proTisions 
for  putting  up  and  maintaining  barriers 
and  lights  at  night  to  prevent  acddents. 
Certainly,  for  much  of  the  time,  such  cars 
would  not  be  as  likely  to  Interf&ro  with 
such  repaving  as  other  vdiides,  since  the 
cars  would  at  all  times  move  upon  fixed 
lines.  The  public  had  as  much  right  to 
travel  by  such  cars  as  they  had  by  other 
vehicles.    To  allow  the  contractors  to  arbi- 
trarily stop  the  cars,  and  i>ermit  other  vehi- 
cles to  continue  running  on  that  street, 
pending  the  work,  would  be  to  authorize  an 
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onwarmntable  discrimination  agnlnst,  not 
only  the  plalutUT,  but  also  agnlnat  persons 
dedring  to  travel  upon  that  street  In  the 
cars.  It  is  falrlr  demonstrated  bj  the  affi- 
darits  In  the  record  that  there  was  no  ne- 
ceadtj  for  stopping  tiie  running  of  the  cars 
over  the  street  in  question  during  such  re- 
pairing. In  fact  it  appears  that  other  con- 
tractors—and, in  one  Instance,  these  defend- 
ants->faad-  repaved  streets  on  which  the 
plaintiff's  tracks  were  located  under  agree- 
ments that  they  would  not  Interfere  with 
Qie  running  of  cars  thereon,  at  a  reason- 
able speed,  while  doing  the  work.  True.  In 
such  other  cases,  the  contractors,  respective- 
ly, exacted  of  iha  company,  and  the  com- 
pany paid,  five  cents  per  square  yard, 
measured  In  the  tracks,  and  on  the  aide  next 
to  curblngs,  as  a  condition  of  their  not  In- 
terfering with  the  running  of  cars  thereon 
«t  a  treasonable  speed  while  doing  the 
work;  but  that  t&ct  does  not  support  the 
contratl<m  that  sudi  stoppage  was  an  abso- 
lute, or  even  a  reasonable,  necessity.  On 
the  contrary,  it  fairly  demonstrates  that, 
while  such  coatinaous  runuLng  slightly  In- 
terfered with  ue  performance  of  the  worlc. 
yet  that  there  was  no  reasonable  necessity 
for  absolutely  suspending  the  running  of 
cars.  Sucdi  slight  Interference  naturally 
suggests  a  slight  Increase  In  the  cost  of  the 
work;  but  the  price  for  doing  the  work  Is 
purely  a  matter  of  contract,  and,  as  indi- 
cated, it  may  be  fairly  assumed  that  It  was 
taken  Into  account  in  making  the  contract 
in  question.  However  that  may  be,  the  de- 
fendants have  no  contract  relations  with  the 
pifllntur,  and  cannot  enforce  the  making  of 
such  contract,  or  the  payment  of  money, 
on  the  theory  that  there  Is  a  necessity  that 
the  running  of  the  cars  shotild  be  absolutely 
suspended,  when  It  Is  thus  demonstrated 
that  no  such  necessity  exists.  White  the 
defendants  had  the  right  to  Interfere  with 
the  running  of  such  cars,  so  far  as  it  became 
reasonably  necessary  in  the  performance  of 
the  work,  yet  such  right  to  so  hinder  or 
obstruct  was  by  no  means  absolute  or  con- 
tinuous, but  at  most  temporary,  depending 
apon  such  necessity;  and  such  necessity 
must  have  depended  upon  the  width  of  the 
street,  the  nature  of  the  work,  the  condl- 
UoDs  of  the  weather,  the  duration  of  the 
obstruction,  and  perhaps  other  circum- 
stances. The  question  is  somewhat  similar 
to  the  interferrace  of  travel  upon  streets 
and  sidewalks  by  abutting  owners,  which 
has  received  some  consideration  from  this 
court  Jochem  v.  Robinson.  66  Wis.  G42,  29 
X.  W.  Rep.  642;  Raymond  v.  Klseberg, 
(Wis.)  54  N.  W.  Rep.  G12.  In  Coke  Co.  v. 
Vestry  of  SL  Mary,  Abbott's.  15  Q.  B.  Div. 
5.  the  municipality  was  restrained  from 
OBlog  steam  rollers  In  repairing  the  street, 
in  a  way  to  injure  the  plnlntiff's  gas  pipes 
in  the  earth  beneath.  Lindley,  L.  J.,  speak- 
ing for  the  court,  said:  "The  authoi-itleu,  and 
particularly  Asylum  Dist  v.  Hill,    App.  Gas. 


193,  show  that  an  action  lies  for  an  injury 
to  property,  unless  such  Injury  is  expressly 
authorized  by  statute,  or  la,  physically  speak- 
ing, the  necessary  consequence  of  what  is 
BO  authorized."  In  Hamilton  v.  Railroad 
Co.,  119  U.  s:  280,  7  Sup.  Ct  Rep.  206.  the 
right  of  the  railroad  company  to  construct 
a  bridge  over  a  navigable  stream  in  a  way 
to  interfere  with  the  navigation  thereon 
was  involved;  and  Mr.  Justice  Field,  giving 
the  opinion  of  the  court,  said:  "Two  condi- 
tions, however,  must  be  deemed  to  be  em- 
braced within  tills  implied  power,— one,  that 
the  bridges  should  be  so  constructed  as  to 
insure  safety  to  the  crossing  of  the  trains, 
and  be  so  kept  at  all  times;  and  the  other, 
that  they  should  not  Interfere  unnecessnrily 
with  the  navigation  of  the  streams."  Tliat 
language  has  been  quoted  approvingly  by 
this  court  J.  S.  Keator  Lumber  Co.  v.  St. 
Orolx  Boom  Corp.,  72  Wis.  80,  38  N.  W. 
Rep.  529.  It  follows  from  what  has  been 
said  that  the  rights  of  neitlier  of  the  parties 
to  this  action  were  absolute,  as  against  the 
other.  In  respect  to  the  street  in  question, 
but  the  rights  of  each  were  relative  with 
respect  to  the  duties  and  obligations  of 
the  other  and  the  traveling  public  generally. 
The  order  of  the  superior  court  for  MU- 
waukee  county  is  reversed,  and  the  cause 
is  remanded  for  farther  proceedings  accord- 
ing to  law. 


BROWN  V.  VANNAMAN. 
(Supreme  Court  of  Wisconsin.    May  2,  1803.) 
LiBBL —  What  Cokbtitutbs  —  Frivileobd  Com- 

HUHICATIOKS — ImSTKUCTIOXS — VeHDICT. 

1.  A  letter,  written  by  one  of  two  rival 
milk  sellers,  advisinft  a  shipper  to  sell  no  more 
milk  to  the  other  unless  he  had  surety  for  his 
goods,  as  such  seller  paid  nothiag  to  his  ship- 
pers, Is  libelous  per  se. 

2.  In  an  action  for  anch  libel,  an  Instmc- 
tioQ  that  it  was  not  enough  for  defendant  to 
show  that  lie  lielieved  the  statements  made  by 
him  were  true,  bat  that  he  mast  have  had  good 
reason  to  believe  them  true,  was  proper. 

3.  The  letter  was  not  a  prIvileKed  mm- 
maoicatlon,  and  an  instruction  to  that  effect 
was  properly  refuRcd. 

4.  A  verdict  for  |2.500.  thotigh  excessive, 
is  not  so  excessive  as  to  justify  a  reversal. 

Appeal  from  superior  court.  Milwaukee 
county;  R.  N.  Austin,  Judge. 

Action  by  F.  E.  Brown  against  A.  Vanna- 
man  for  Ubel  and  slander.  Judgment  for 
plaintiff.    Defendant  appeals.  Aflirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  GASSODAY.  J.: 

The  complaint  alleges,  In  effect,  as  a  Urat 
cause  of  action,  that  In  November,  1S90, 
the  plaintiff  ostnbUshM  liimself  in  business 
in  the  city  of  MUwaiikee,  and  eugagt.'d  in 
pQi'chaalng  milk,  cream,  and  buttermilk  tvom 
p.artie8  in  that  city  and  vicinity,  and  In  the 
territory  and  country  adjoining  the  city  and 
county  of  Milwaukee,  including  one  C.  B. 
LIchtke,  residing  In  the  vidnity  of  I^ionDU, 
Waukealia  county,  at  wholesale,  and  retail- 
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Ing  the  same  to  his  patrons  In  tlie  dty  of 
Milwaukee,  and  has  continued  such  bualni>ss 
ever  rince.  Hxat  the  defendant  was.  In  No- 
vember, 1890,  and  ever  since  has  been,  and 
now  Is,  engaged  in  bnyln^r  mlik  and  cream 
from  parties  in  and  .about  Milwaukee  and  In 
the  adjoining  country  and  territory  at  whole* 
sale,  and  retailing  the  same  to  his  patrons 
In  said  city.  That  May  13.  1891,  at  said 
city,  the  defendant  widtedly,  wrongfvdiy, 
and  maliciously  wrote  of  and  conceinlng  the 
plaintiff  and  did  maliciously  publish  and 
cause  to  be  published  of  and  conci>mlng  the 
plaintiff.  In  the  vicinity  of  said  Lannon,  when; 
the  plaintiff  purdiased  milk  and  cream  for 
his  patrons  in  his  snld  business,  the  false, 
defamatory,  and  libelous  words,  (omitting 
innuendoes:)  "Milwaukee,  May  13, ,  1891. 
Office  of  Hutchinson's  Milk  Depot,  516  Grand 
Avenue.  C.  B.  Lichtke,  Lannon,  Wis.— Dear 
Sir:  I  would  advise  you  to  look  out  for 
the  man  Brown  that  you  are  shipping  milk 
or  cream  to,  unless  you  have  surety  for  your 
goods,  as  he  does  not  pay  any  of  his  shippers 
anything,  and  he  sells  the  milk  and  cream 
for  about  what  it  cost  him,  and  the  shippers 
are  the  losers.  I  know  two  men  he  owes 
over  $100  aiHece.  Stop  and  see  me  when 
you  come  to  Milwaukee,  and  I  will  give  you 
all  the  Information  you  Want  Stop  at  516 
Grand  avenue,  and  ask  for  me.  Yours,  truly, 
A.  Vannaman."  That  said  complaint  also 
alleges,  In  effect,  as  a  second  cause  of  ac- 
tion, certain  slanderous  words  ^ken  of  and 
concerning  the  plaintiff,  June  IS,  1801,  at 
said  dty,  in  the  presence  and  hearing  of  one 
Seyball;  end  also,  as  a  third  cause  of  ac- 
tion, certain  slanderous  words  spoken  of  and 
concerning  the  plaintiff,  Atiguat  10,  1891,  at 
or  In  the  vicinity  of  Hartland,  in  the  county 
of  Waukesha,  in  the  presence  and  hearing 
of  certain  persons.  The  defendant  demurred 
to  each  of  said  several  causes  of  action  and 
to  the  whole  complaint  for  insufficiency,  and 
xipon  the  hearing  of  the  demurrer  th9  same 
was  overruled  as  to  the  first  cause  of  ac- 
tion alleged,  but  sustained  as  to  the  second 
and  third  causes  of  action.  The  defendant 
thereupon  answered  upon  the  merits,  by  way 
of  admisdons  and  denials  and  allegations  as 
to  the  truth  of  certain  things  so  published, 
and  mitigating  drcumstnnces.  At  the  close 
of  tie  trial  the  Jury  returned  a  special  ver- 
dict to  the  effect  (1)  that  the  charges  made 
in  the  communication  by  the  defendant 
against  the  plaintiff  were  not  true;  (2)  that 
the  defendant  at  the  time  of  publishing  the 
communication  did  not  have  good  reason  to 
believe  that  the  charges  made  by  him  were 
true;  (8)  that  the  plaintiff  was  Injured  In 
his  character,  reputation,  credit,  or  business 
by  the  charges  made  In  the  communication 
written  and  published  by  the  defendant;  (4) 
that  the  defendant  was  actuated  by  express 
malice  in  writing  and  publishing  the  com- 
munication; (6)  mat  the  jury  were  of  the 
(pinion  that  the  plaintiff  was  entitled  to  re- 
cover, and  aasessed  his  damages  at  the  sum 


of  92,500.  Tliereupon,  and  on  July  21,  1892, 
In  pursuance  of  the  order  of  the  court.  Judg- 
ment was  entered  on  said  special  verdict  in  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ant for  92,598.77  as  damages  and  costs. 
From  that  Judgment  the  defendant  brings 
this  appeal 

V.  W.  SeeZy,  (N.  S.  Murphey,  of  comisel.* 
for  appellant.  Williams  &  May,  for  req>ond- 
ent 

CASSODAY,  J.,  (after  stating  the  facts.) 
The  plaintiff  and  the  defendant  were  rivals 
In  the  same  business  and  iu  the  some  city. 
The  manifest  purpose  of  the  letter  of  May 
13,  1891,  was  to  Induce  the  person  to  whom 
It  was  sent  to  atop  selllug  milk  and  cream  to 
the  plaintiff,  and  commence  selling  the  same 
to  the  defendant.  In  other  words,  it  was  a 
written  slander  upon  the  plaintiff  in  bin 
trade  and  business;  and,  as  such.  It  tend- 
ed direcUy  to  prejudice  the  plaintiff  there- 
in, and  hence  was,  within  the  well-estab- 
lished rules  of  law,  libelous  per  se,  though 
not  Imputing  any  crime.  Grottbehaet  v.  Uu- 
bachek,  36  Wis.  515;  Splering  v.  Andrae, 
45  Wis.  330;  Stn^er  v.  Bender,  64  Wis.  169, 
24  N.  W.  Rep.  908;  Muetze  v.  Tuteur,  77 
Wis.  236,  46  N.  W,  Rep.  123.  It  foUows. 
as  a  necessary  sequence,  that  the  excep- 
tions to  the  several  portions  of  the  charge 
in  harmony  with  the  proposition  of  law 
above  stated  must  be  overruled.  Error  la 
assigned  because.  In  submitting  the  second 
question  contained  in  the  special  verdict, 
the  court  charged  the  jury  that  "It  Is  not 
enough  for  the  defendant  to  testify  or  to 
show  to  yon  that  he  believed  that  the  state- 
ments mode  by  him  were  true.  He  must 
have  had  good  reason  to  believe  that  the 
charges  made  by  him  were  true.  The  mere 
assertion  by  him,  under  oath,  that  he  believed 
them  to  be  true,  without  having  good  cause 
to  believe  that  they  were  true,  will  not  ex- 
empt him  from  liability."  The  court  then 
submitted  it  to  the  jury  to  determine  wheth- 
er the  defendant  had  good  reason  to  be- 
lieve the  statements  contained  in  his  let- 
ter to  be  true  or  not  Counsel  contend  tliat 
if  the  defendant,  at  the  time  of  sending 
the  letter,  believed  such  statements  to  be 
true,  then  the  communication  was  privileged, 
and  he  assigns  error  because  the  court  re- 
fused to  s^ve  the  following  Instruction:  'I 
Instruct  you,  as  a  matter  of  law,  tiiat  If  this 
letter  of  Mi^  13,  1881,  was  written  by  the 
defendant,  believing  It  to  he  true.  In  good 
faith,  without  malice,  then  It  was  a  privl- 
l^ed  communication,  and  this  action  can- 
not be  maintained.  It  is  the  end  of  the 
case  If  you  should  find  that  It  Is  a  privileged 
commtmlcation  under  the  rule  that  I  bave 
given  yoiL"  Hie  Instruction  so  requested 
and  refused  seems  to  have  been  copied  al- 
most literally  from  one  that  was  given,  and 
held  not  to  be  error,  in  Rude  v.  Nass,  79 
Wis.  326,  48  N.  W.  Rep.  656.  The  reason 
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tot  tnkSx  mUnff  in  chat  case  waa  ttiat  the 
commontcatlon  tbere  Involved,  was  condi- 
tkm^ly  pclTUeged.  This  Is  apparoit  ttom 
vbat  Is  fliere  said  to  fta  eflCMt  that  coastttA 
on  both  rides  in  that  case  agreed  to  tbe  rale 
of  Ifttr  as  stated  Folger,  a  X*  In  Ham- 
Uum  Bno.  81  N.  Y.  122,  "that  It  la  for  the 
court  to  determine  whether  the  rabject- 
matter  to  whldi  tbe  alleged  Ubel  rdates,  the 
interest  In  It  itf  the  anttwr  of  it,  or  his  rela- 
tlons  to  it,  are  sneh  as  to  famiA  an  exctue; 
bat  that  the  qnestton  of  good  faltti,  belief 
In  tbe  tmtti  of  the  statement,  and  the  ex- 
istence of  actual  malice,  remain  for  tbe  ju- 
ry.- It  waa  there  farther  aald.  In  behalf  of 
Oiia  court,  that  "nnder  thla  role  the  <iiieation 
whether  the  alleged  libel  was  ocmditionally 
prlTileged  was  a  mixed  qnastlon  of  law  and 
fact,  to  be  submitted  to  the  jury  under  the 
charge  of  the  court  That  Is  what  was  dome 
la  this  case."  79  Wla  327,  48  N.  W.  Hep. 

Di  the  leading  case  of  Wright 
Woodgate,  2  Gromp.,  H.  &  R.  677,  Faiice. 
B.,  said:  *The  pn^r  meantaig  of  a  ihItI- 
leged  oommnnlcatton  la  only  this:  that  the 
occasion  on  which  the  communlcatkm  waa 
made  rebate  the  Inference  prima  facie  aris- 
ing fftnn  a  statement  prejudicial  to  the 
dtaaractw  of  the  plalntUf,  and  puts  It  upon 
him  to  prove  that  ttiere  waa  malice  in  fftct. 
that  tbe  defendant  waa  actuated  by  mo- 
tives <rf  pMBonal  aptte  or  Dl  wQl,  ind^end- 
eat  of  tbe  occasion  on  whldi  tbe  communi- 
cation was  made."  This  language  was  ex- 
presslT  ssnctioned  hy  Mr.  Justice  Daniel  in 
White  Nicholla,  8  How.  287;  and  also  in 
a  recent  case  bi  Hie  house  of  lords,— Jmonre 
V.  Delmege,  (1801.)  App.  Cas.  7&  In  tbe 
case  at  bar  the  trial  court  held  as  a  matter 
of  law  that  ttie  letter  m«itioned  waa  not 
a  privileged  communication,  and  we  are  con- 
strained to  caaaae  In  such  ruling.  It  does 
not  anwar  that  the  defendant  had  any 
le^timate  Interest  In  the  business  conducted 
by  tbe  plaintiff,  nor  in  the  purdiasee  made 
by  him  from  the  persm  to  whom  the  let- 
ter waa  addressed,  nor  was  he  nnder  any 
obligation  or  duty  to  make  the  communica- 
tion, nor  was  the  communication  made  in 
the  intweet  of  the  public  or  good  morals, 
hat.  on  the  contrary,  the  defendant  wrote 
HDd  published  the  letter  as  a  mere  volun- 
teer, acting  from  motives  of  personal  gain, 
to  be  secured  through  the  Injury  of  a  rival 
in  boslneea.  It  certainly  does  not  answer 
thu  description  of  either  the  second,  third, 
■tr  fourth  Itlnds  of  privileged  communica- 
tions mentioned  by  Mr.  Justice  Daniel,  and 
b(>ld  by  the  supreme  court  of  the  United 
States,  hi  the  case  cited.  We  tUnk  it  Is 
rquaUy  clear  that  it  does  not  fall  within  the 
flntt  idnd,  there  defined,  as  follows:  "When- 
fver  the  author  and  publisher  of  the  alleged 
fdander  acted  in  the  bona  fide  discharge  of 
a  public  or  private  duty,  legal  or  moral, 
or  in  the  prosecution  of  his  own  rights  or  in-, 
tpresta."  We  find  do  error  in  the  charge 
glvesi,  nor  In  the  instnictioa  refused.  Of 


I  course,  a  mere  belief,  In  the  absence  of  any 
good  renson  to  so  b^eve,  as  mentioned  in 
the  portion  of  tbe  (diarge  quoted,  would 
not  be  available  as  a  defense.  The  only 
doubt  we  have  had  In  this  case  la  whether 
we  shonld  not  reverse  the  Judgment  by  rea- 
son of  the  exoesilve  damages  found.  Had 
the  trial  court,  in  the  aerdae  of  tbe  very 
large  discretion  vested  In  tt  In  soch  cases, 
set  aside  the  verdict,  and  granted  a  new 
trial,  unleas  the  plaintiff  remitted  a  portton 
of  such  damages,  we  should  have  felt  more 
certain  that  Justice  had  beoi  d<me  between 
the  parties.  Gwcoran  v.  Harran,  60  Wis.  126, 
12  N.  W.  Rep.  468;  Balffir  v.  CUy  of  BCadt- 
aon.  62  Wla.  1^,  22  N.  W.  Rep.  14%  683; 
Murray  v.  BoeU,  74  Wla.  17,  41  N.  W.  Rep. 
lOia  But  we  cannot  aay  that  tbo  damages- 
found  are  so  csiesaive  as  to  create  th* 
bdlef  ttkat  the  Jniy  wwe  mUed  either 
by  pasrim,  prejudice,  or  Ignorance,  and 
that  the  court  abused  tta  dlseretion  In  al- 
lowing the  verdict  to  stand;  and  hence, 
wltbltt  the  adjudications  last  dted,  we- 
do  not  fe^  anthorised  to  reverse  the  Judg^ 
ment  upon  that  gronnd.  "Besides,  the* 
trial  court  has  a  much  broader  dIscretlMi  ia> 
such  matters  than  this  court"  Heddles  v. 
RaUway  C!o.,  74  Wis.  239.  42  N.  W.  Rep. 
237.  Othw  minor  exceptions,  mmtioned  In 
the  brief  of  counsel,  must  be  regarded  ss 
overruled.  The  Judgment  of  the  snp^lnr 
court  tor  Uttwaokee  county  Is  affirmed. 


STARKB  V.  PAINB. 

(Supreme  Court  of  Wlscoosin.    May  2,  1S93.>> 

RsFjavni— Whbx  Libs— UixOLine  or  Pbowrtt 
— Recovbbt. 

1.  Replevin  Id  the  detloet  will  lie  against 
an  a«8ifniee  for  the  bene&t  of  creditors,  who- 
haa  lavoiced  aad  aold,  as  assets  of  his  aasisuor, 
lumber  ordered  before  the  assignuient,  but  re- 
fused on  delivery,  u  not  of  the  qnality  ordered, 
where  the  asaigaee  was  notified  as  to  its  true- 
ownership,  and  warned  oot  to  lavoice  it. 

2.  Where  the  lumber  Is  deKvercd  on  the 
assignor's  dock,  and  becomes  so  mingled  with 
other  lumber  that  It  is  difficult  to  asceruio 
what  part  came  into  the  aasisnee'a  haud,  the 
owner  may  recover  the  full  quantity,  sup- 
plied, if  necessary,  from  other  ntmber  of  the- 
asaignor. 

Appeal  from  drcolt  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Replevin  by  Heniy  Staike  against  Edward 
R.  Paine,  as  aadgnee  for  the  benefit  of  the 
creditors  of  tbe  Island  Sash  &  Boot  Com- 
pany. Complaint  dismissed,  and  plaintiff  ap- 
peals. Reversed. 

Rietbrock  &  Hwlsey  and  J.  O.  McKenney, 
for  appellant.  Turner  &  Timlin,  for  re- 
epondoit. 

ORTON,  J.  rnie  facts  of  this  case  are  as. 
follows:  The  Island  SaA  &  Door  Company 
was  a  corporation,  and  had  a  factory  and. 
yard  In  the  Uty  of  MilwaokeOt  for  atoringf 
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nniBnifafttiii1"ft  and  y*nii^  lumber, 
plaiutlff  WM  engaged  in  manuCaeturIng  lum- 
bw  In  tbe  state  <tf  Mlcdilgan.  On  December 
16,  1880,  said  oorjwration  gave  an  order  on 
tbe  ^alntUt  through  his  agents  tn  MUmu- 
kee,  6.  B,  Van  Fdt  *  Oo^  for  a  «peetfied 
quantity  and  qnaUty  of  lumber,  to  be  de- 
livered b^ore  tSie  ISth  day  ot  June,  1881; 
and  said  order  the  lumber  described  In  the 
complaint  was  shipped,  end  landed  upon  the 
dooka  cl  said  owporadon,  in  tvo  cargoes,  on 
the  8th  and  28  th  days  of  Uay,  IsaU  ready  to  be 
delivered  to  the  oorp»atton.  The  said  corpora- 
tion refused  to  accept  or  recdve  either  oi 
said  cargoes,  and  claimed  that  the  quality 
(rf  tbe  lumber  was  not  according  to  said  or^ 
der,  and  they  refused  to  pay  for  the  same^ 
OT  have  anything  to  do  wtth  It  Thereupon 
the  agent  of  the  plaintiff  informed  said  com- 
pany that  tbe  plaintiff  would  endeuTor  to  find 
a  purchaser  for  the  lumber  where  It  thrai 
was,  but  befbre  he  was  able  to  do  so  the 
sold  corporation  made  an  assignment  of  ttdr 
property  txx  the  benefit  of  tb^  orediton  to 
the  defendant,  Edward  B.  ^Ine.  ^nie  said 
corporation,  jnst  before  making  said  assign- 
ment,  asked  the  plaintiff  for  an  Invoice  of 
said  lumber,  and  the  plaintiff  refused  it. 
The  plaintiff  thereupon,  fearing  that  the  cor- 
ponitkm  was  about  to  Include  said  lumber 
In  ssld  aSBigummt,  through  his  said  agents 
warned  the  defendant,  as  such  assignee,  not 
to  invoice  or  schedule  the  same  as  ttie  prop- 
erty of  the  said  corporation,  and  notified  him 
that  the  plaintiff  was  the  owner  of  it.  and 
tiiat  said  corporation  had  refused  to  accept 
or  receive  it,  and  that  he  hod  not  been  paid 
for  it  The  defendant  promised  that  he 
would  not  Inrcrice  the  proiperty  if  such  was 
the  case.  After  the  plaintiff  learned  that 
the  defendant,  as  said  assignee,  had  received 
and  invoiced  it,  and  claimed  it  as  a  part  of 
tbe  assets  of  said  assignor,  he  demanded  in 
writing  that  the  defraidant  should  deliver  it 
up  to  hira,  and  he  refused  to  do  so.  The  said 
lumber  still  remained  on  the  dock  and  in 
the  yard  of  the  corporation  at  this  time. 
Afterwards,  on  the  20th  day  of  August,  1891, 
the  defendant,  as  such  assignee,  sold  nnd  de- 
livered said  lumber  to  one  R  Q.  Miller,  to- 
gether with  all  the  property  of  tbe  corpora- 
tion, except  credits  and  choses  In  action. 
These  facts  were  substantially  proved  on 
the  trial.  The  Juiy  found  a  special  verdict 
in  answer  to  the  questions  submitted  to  them 
by  the  court  of  the  following  facts,  to  wit: 
The  two  cargoes  of  lumber  described  In  the 
complaint  were  landed  ou  the  doc^  of  said 
corporation,  the  first  on  the  8th  and  the  other 
on  the  2Sth  of  May,  1891.  The  corporation 
refused  to  accept  or  receive  either  of  them. 
The  agent  of  the  plaintiff  refused  to  fumlah 
the  corporation  with  an  invoice  of  sntd  car- 
goes a  few  days  prior  to  said  assignment. 
The  corporation  did  not  take  and  convert 
asnid  cargoes,  or  any  part  thereof,  to  Its 
own  use  prior  to  said  aarignm«at.  The 
defendant,  as  assignee,  tottk.  and  appro* 


prlated  said  lumber  as  having  passed  iS>  him 
under  and  l^*  virtue  of  said  assignment  The 
lumber  ot  both  cargoes,  or  the  greater  part 
litereat  came  Into  the  hands  of  the  defend- 
ant as  such  assignee.  Hie  defendant,  as 
such  asi^ee,  oo  w  about  Oie  aoth  di^  of 
August,  18U1,  sold  and  delivered  said  lumber 
to  one  B.  O.  BOller.  The  defendant  had  in 
his  posaesahm  at  that  time  the  wlude,  or  verr 
nearly  the  whole,  of  said  lumber.  The  plain- 
tiff demanded  the  return  al  said  lumber 
from  said  assignee  prior  to  said  sale  to  the 
said  UillOT.  and  by  hia  asent  immediately 
after  said  aaslgnmait,  demanded  and  re- 
quired of  the  defendant  that  said  lumber 
should  not  be  Included  In  the  InvoitoiT  or 
schedule  Of  property  passing  under  said  assign- 
ment The  value  of  the  lnmb«  described 
and  flaiI"^*d  in  the  complaint  whUA  came 
Into  the  hands  of  the  defoidast  at  said 
time,  was  12360.51.  The  said  corporation 
never  aoc^ted  or  recdved  said  himber  at 
any  time.  Many  of  these  fltwiitiipi  were  di- 
rected by  the  court  There  is  no  questitm 
but  tiiat  the  evldenoe  sustains  every  one  of 
these  flndlnga,  and  they  certainly  embrace 
every  material  issue  in  tha  case. 

This  action  is  roplevin  In  tb»  dettaiet 
The  circuit  court  after  the  return  ot  such 
special  verdict  of  the  juiy  Into  court  oo 
motion  of  tbe  defendant's  counsd.  set  adds 
the  same,  and  rendered  judgment  In  fhvor 
of  the  defendant,  dlsmlsdng  said  complaint 
for  the  reasons  stated  In  the  preamble  of 
said  order,  that  the  court  was  convinced 
"that  the  defendant  did  not  unlawfully  detain 
the  property  at  the  time  the  action  was  com- 
menced, and  did  not  wrongfolly  take  said 
property;  no  property  having  hem  seized 
on  the  writ"  From  these  peculiar  reasons 
and  the  briefs  of  counsel  we  conclude  tliat 
the  court  did  not  so  dispose  of  the  case 
on  its  merits,  but  on  the  technical  ground 
that  the  action  would  not  lie  against  the 
defendant  after  he  had  sold  and  delivered 
the  property,  and  was  not  in.  possession  of 
It  The  plaintiff's  counsel  asked  leave  to 
amend  the  complaint  by  averring  the 
wrongful  taking  of  the  property  by  the  de- 
fendant and  it  was  refused.  We  do  not 
think  the  court  could  have  possibly  disposed 
of  the  case  ou  the  ground  that  the  plaintiff 
had  not  shown  his  right  to  recover  In  some 
form  of  action,  for  It  is  certainly  a  very 
clear  case  that  both  the  corporation  and  its 
assignee  attempted  to  violate  the  plaintiff's 
right  to  his  own  property,  and  colluded  to 
defraud  him  of  it  without  palliation  or  ex- 
cuse. It  seems  to  us  that  the  plaintiff  was 
entitled  to  recover  in  the  action  brought 
The  defendant  having  sold  the  property 
l>efore  the  action  was  commenced,  and  not 
then  having  It  In  his  possession,  will  not 
defeat  the  action  of  replevin  In  the  ceplt  or 
detlnet  The  action  in  the  ceplt  will  lie 
after  the  defendant  has  parted  with  the 
possession  of  the  property.  Pranke  v.  Her> 
man,  70  Wis.  428»  45  N.  W.  Bap.  S12.  And 
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in  Mwb  case  the  plnlntUT  mnj  waive  the 
wroD^ruI  taking,  oiid  mie  for  the  unls'n'fiil 
detentlfm.  Oleson  r.  Alerrill.  20  Wis.  4«2. 
In  that  case  It  is  also  held  that  the  plaintiff 
may  show  a  wrongful  taking,  a  demand 
and  refusal,  or  any  act  amounting  to  con- 
Tersion  and  a  wrongful  taking  may  be  shown 
tn  plnce  of  a  demand  and  refusal.  Gossner 
T.  Marquardt.  76  Wis.  579,  45  N.  W.  Rep. 
674.  la  In  point  with  this  case.  It  Is  replevin 
In  a  jtmtlce'a  court,  and  the  defendant  an- 
swered that  when  the  action  was  com- 
menced he  was  not  In  possession  of  the 
property.  The  plaintiff  recovered,  and  on 
appeal  to  the  drcnlt  court  also,  and  this 
conrt  affirmed  the  judgment.  The  defend- 
ant parted  with  the  possession  E^er  de- 
mand and  refusal,  and  before  the  action 
was  commenced.  Mr.  Justice  Cassoday  aald 
In  the  opinion:  "A  person  thus  wrongfully 
refusing  to  deliver  up  possession,  of  prop- 
erty to  the  owner  on  demand  cannot  escape 
liability  by  wrongfully  delivering  such  pos- 
session to  a  stranger,  who  he  knows,  or  has 
good  reason  to  believe,  has  no  authority  to 
Hfceive  it"  The  plea  of  non  detinet  puts 
in  issue  both  the  taking  and  detention.  Em- 
mons v.  Dowe.  2  Wla.  d22;  Ronge  v.  Daw- 
son, 9  Wis.  246.  In  I^ee  v.  Simmons,  66 
Wis.  523,  27  N.  W.  Rep.  174,  there  was 
similar  fraudulent  collusion  between  the 
assignor  and  assignee,  and  the  plaintiff  re- 
covered against  the  assignee  in  replevin  in 
the  detinet  In  this  case  the  corporation 
that  ordered  the  property  and  Its  assignee 
colluded  to  defraud  the  plaintiff  of  his  prop- 
erty, and  the  assignee,  after  being  warned 
and  notified  not  to  take  said  proper^,  or 
schedule  It  under  the  asfdgnment,  and  after 
another  demand  of  It,  fraudulently  sold  it, 
and  parted  with  its  possession,  and  he  can- 
not set  up  such  a  fraudulent  sale  in  defense 
of  an  action  of  replevin  in  the  detinet.  Bar- 
nett  ▼.  SelUng,  70  N.  Y.  492;  Nichols  v. 
Michael,  23  N.  Y.  264.  The  action  will  Ue 
against  one  who  never  had  any  possession 
except  to  order  the  sheriff  to  wrongfully 
levy  np<m  the  property.  Knapp  v.  Smith, 
27  N.  Y.  277,  and  Allen  v.  Crary,  10  Wend. 
348.  Replevin  In  the  detinet  will  Ue  against 
one  who  has  wrongfully  transferred  the 
property  to  another.  Nichcds  v.  Pinner,  18 
X.  Y.  2^,  315.  The  acUon  wlU  lie  against 
one  who  has  parted  with  the  possession  to 
another.  ElUs  v.  Lersner.  48  Barb.  539,  and 
Brockway  v.  Bumap,  16  Barb.  309.  The 
cases  are  nimierous  where  the  action  can 
be  maintained  if  the  defendant  had  posses- 
sion of  the  property  when  the  demand  was 
made,  and  afterwards  wrongfully  parted 
with  the  possession  before  the  action  was 
commenced.  But  it  Is  suffident  that  it  has 
been  so  held  by  this  court,  as  shown  above. 
There  is  no  oneatlon  but  that  this  action 
was  properly  brou^Ait  for  a  recovery  In  thla 
eas»  <m  the  evidence  and  verdict  of  the  Jury, 
without  any  amendment  of  the  complaint 


Some  objection  la  made  that  the  lumlwr 
waa  scattered  about  the  yard  of  the  cor- 
poration, and  mingled  with  other  lumber 
In  such  way  as  to  make  it  difficult  to  ascer- 
tain what  part  of  It  came  to  the  bonds  of 
the  defendant,  as  ai^gnee.  In  such  case 
the  plaintiff  would  be  entitled  to  recover 
the  full  quantity  of  his  lumber,  supplied.  If 
necess:iry,  by  other  lumber  of  the  corpora- 
tion with  which  it  had  been  so  mixed  or 
confused.  Eldred  v.  Oconto  Co.,  33  Wis. 
133;  Jenkins  v.  Steonka,  19  Wis.  126. 

It  may  be  well  to  speak  of  it,  although 
the  fact  is  not  mentioned  In  the  pleadlugs 
or  noticed  on  the  trial,  that  the  said  cor^ 
poratiott  of  the  Isiand  Sash  &  Door  Com- 
pany advanced  op  the  two  cargoes  of  lum- 
ber about  $410.  The  defendant  does  not 
claim  and  cannot  ask  any  deduction  from 
the  verdict  on  this  account.  If  the  action 
was  against  the  corporation  it  might  be 
different  The  lumber  not  having  been 
seized  or  found  by  the  officer,  the  plaintiff 
is  entitled  under  the  statute  to  recorer  the 
full  value  thereof,  with  interest  from  the 
time  of  the  demand  and  refusal  to  deliver 
It 

We  are  not  aware  of  any  dedslon  of  this 
court  not  In  harmony  with  the  at>ove  cases 
and  conclusions.  It  la  Idle  to  contend  that 
there  was  a  delivery  of  the  luml)er,  and 
that  the  title  to  it  passed  to  the  sash  and 
door  company,  in  the  face  of  Its  per^tent 
refusal  to  accept  and  receive  It.  Its  wlll- 
Ingneas  to  accept  it  without  payment  or 
security,  when  It  found  Itself  insolvent,  and 
was  about  to  make  an  assignment,  can  have 
no  other  effect  than  as  additional  evidence 
of  its  Intent  to  defraud  the  plaintiff  of  his 
properly.  There  was  some  conflict  In  the 
testimony,  but  the  Jury  had  the  right  to 
believe  the  testimony  of  the  plaintiff  and 
his  witnesses  as  against  the  conflicting  tes- 
timony of  the  defendant's  witnesses,  and 
evidently  did  believe  it  The  testimony  for 
the  plaintiff  was  the  more  reasonable  in 
view  of  the  circumstances  of  the  case  and 
the  conduct  of  the  parties.  The  special 
verdict  of  the  jury  on  the  facts  was  suffi- 
cient, without  any  general  verdict,  for  the 
plaintiff  to  authorize  the  court  to  And  the 
proper  conclusions  of  law  in  favor  of  the 
plaintiff,— that  the  plaintiff  Is  the  owner  of 
the  property,  and  tiiat  the  defendant  wrong- 
fully and  nnjuaUy  detains  It  and  Its  value, 
and  that  the  plaintiff  recover  such  value, 
with  Interest  from  the  time  of  the  demand. 
The  judgment  of  the  circuit  court,  includ- 
ing the  order  setting  aside  the  verdict.  Is 
reversed,  and  the  cause  remanded,  with  di- 
rection to  make  the  proper  ffiidhigs  of  the 
Issues  and  conclusions  of  law,  and  rend<>r 
judgment  In  favor  of  the  plaintiff  on  the 
special  verdict  of  the  Jury.  Or  the  circidt 
court  may.  If  It  deems  it  proper  to  do  so. 
hi  its  dlscreUon,  gxaut  a  new  trial  In  the 
action. 
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WILOOX  T.  CONTINENTAL  INS.  CO.  OF 

NBW  TORK. 
(Snpreme  Court  of  Wlscooafn.    May  2,  1803.) 

IKBURANOB— ISOUHBKAyCES— W*1TBB  OP  CONDI- 
TIO S. 

Where  a  clause  of  an  InBurance  policy 

SroTided  that  the  entire  policy  should  he  Toid 
'  the  assured  had  or  shouid  procure  other  in- 
surance, or  incumber  the  property  by  mort- 
gage, the  exiateQce  of  a  mortgage  and  prior 
inaurnnce  on  the  insored  property  inTalitfated 
such  policy,  though  the  assnred  was  not  ex- 
amined as  to  whether  hie  property  was  incum- 
bered, or  rerbally  Informed  of  the  effect  of 
sach  prior  insurance  or  incumbrance,  by  de* 
feudnnt,  such  facts  not  oonstitotlus  a  waiver 
of  the  condition. 

Appeal  from  cLrealt  court,  Dane  county; 
Robert  G.  Siebecker,  Jodge. 

Action  by  Henry  Wilcox  against  the  Con- 
tinental Insurance  Company  of  New  York 
to  recoTer  on  a  policy  of  Insiiranf^  Isfmed 
1^  defendant  to  plalntUF.  There  was  Jodg- 
ment  for  defendant  on  a  demurrer  to  the 
complaint,  and  plaintiff  appeals.  Affirmed. 

The  other  tacts  fully  appear  in  the  follow- 
tng  statement  by  CASSODAY.  J.: 

The  complaint  alleges,  in  effect,  the  Incor- 
poration and  location  of  the  defendant  That 
Ifay  20, 1S92,  the  plaintiff  was  the  owner  of 
a  stallion  of  the  value  of  $1,000,  subject  to  a 
duittel  mortgage  thereon  to  one  Connors  for 
f7S,  and  then  Insured  In  the  Mutual  Retierve 
Uye-Sto(^  Insurance  Company  of  Mar8hal£, 
Mich.,  for  the  sum  of  $200.  That  on  said 
day  the  plaintiff  applied  to  the  defendant 
for  an  Insurance  policy  against  loss  by  fire 
upon  said  horse,  whidi  the  defendant  then 
and  there  examined,  and  agreed  to  Issoe 
sach  policy  for  the  sum  of  $200  as  soon  as 
the  location  of  said  horse  for  the  summer 
should  be  fixed  by  the  plaintiff;  that  at  that 
time  the  defendant  inspected  said  horse,  but 
asked  no  questions  of  the  plaintiff  as  to  the 
title,  or  other  insurance  thereon,  and  that  the 
plaintiff  did  not  Icnow  that  sucfh  facts  were 
in  any  way  material  to'  the  risk,  or  that  the 
defendant  Intended  that  the  policy  to  l>e 
issued  thereon  should  contain  a  proTlidon 
relatlTe  to  said  matters.  That  May  27,  1892, 
the  plaintiff,  having  determined  upon  a  loca- 
tion of  said  horse  for  the  summer,  paid  to 
the  defendant  four  dtdlars,  being  the  pre- 
mium for  such  Insurance,  and  the  defend- 
ant thereupon  agreed  to  send  to  the  plaintiff 
stich  policy  to  insure  said  horse  tor  one  year 
from  June  3,  1892,  in  the  sum  named,  and 
upon  said  last-named  day  the  defendant  did 
send  to  the  plaintiff  such  policy.  That  said 
policy  Is  attached  to  the  complaint  herein, 
and  forms  a  part  thereof,  and,  among  other 
things,  contained  this  clause:  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon,  or  added  thereto, 
shall  be  void  If  the  Insured  now  has,  or  shall 
hereafter  make  or  procure,  any  other  con- 
tract of  Insurance,  whether  valid  or  not, 
on  property  covered  In  whole  or  In  part  by 
this  poUcyi  or  if  the  subject  of  Insurance  be 


personal  property,  and  be  or  become  incum- 
bered by  a  ohattd  mortgage."  That  June  21. 
1S92,  and  daring  the  life  of  said  poU(7,  snlA 
stiUllon  was  destroyed  by  fire,  without  anj 
fault  npon  the  part  at  tbe  plaintiff.  Hut 
the  lOalntlff  duly  famished  to  the  defendant 
due  proote  of  said  loas,  as  required  by  the 
policy,  and  did  everytUng  required  of  him 
by  said  policy  to  be  done  and  performed  to 
entlOe  him  to  the  boiefita  thereof,  but  that 
the  defendant,  after  full  inquiry,  denied  all 
liability  to  the  plahitiff  on  account  of  eald 
loss,  for  the  reaatm  of  the  existence  of  said 
chattel  mortgage  and  nld  prior  Insnnuice. 
From  an  order  sustaining  a  demnrrar  to  nIA 
complaint  for  insuffldency,  the  plaintiff 
bflngs  thisfti^KaL 

Bushnell,  Rogei-s  A  Hall,  for  appellant.  H. 
W.  Chynoweth.  for  re^ndent 

OA8SODAT,  J.,  (after  Stating  the  f^cts.) 
Tbiis  is  on  action  at  law  tQ>on  a  ccmtroet  Id 
the  form  of  a  policy  of  insurance.  There  is 
no  attempt  to  reform  the  eontnact  by  rea- 
son of  any  mistake  or  ftaud.  or  otherwise. 
True,  It  is  alleged,  in  effect,  that  In  making 
the  contract  "the  d^endant  ftandiflently  snp- 
pressed  and  concealed  from  this  plaintiff  the 
fact  tliBt  said  pcdlcy  was  to  and  did  con- 
tain" thB  provision  quoted  in  the  fbr^obog 
statement  No  fkcts  are  alleged,  howeTer, 
indicating  such  suppression  or  c<uicealmait 
The  most  that  can  be  Inferred  from  dw 
facts  alle^  is  that  in  making  the  contract 
ft>r  the  insorance,  the  defendant's  agent  did 
not  Infbrm  tiie  jdalntlff  that  the  pcdicy  to 
be  sent  would  contain  sudi  a  provision,  and 
that  It  was  sent  without  snyi  explanation 
that  it  did  contain  such  a  provision.  The  ilol- 
ii^,  which  is  made  a  part  of  the  complaint, 
purports  to  be  the  "standard  fire  Insurance 
policy  of  Qie  state  of  Wisconfldn,"  whldi  we 
understand  to  be  a  policy  In  the  form  pre- 
pared by  the  insurance  commissioner,  and 
filed  in  his  office,  as  provided  in  chapter  195, 
Laws  1891.  Certainly  the  complaint  con- 
tains no  allegation  that  the  policy  In  question 
is  not  each  a  policy,  nor  that  the  provtalon 
quoted  is  not  contained  In  the  policies  usu- 
ally Issued  by  the  defendant,  and,  besides, 
the  act  made  it  a  penal  offense  for  the  com- 
pany to  Issue  any  other  form  of  policy.  There 
is  no  fact  alleged  which  could  tend  to  mis- 
lead the  plaintiff,  or  prevent  him  from  read- 
ing the  policy  as  soon  as  he  obtained  it  and 
from  what  has  been  said  It  may  be  fairly 
inferred  that  the  parties  ctmtracted  with  ref- 
erence to  the  policy  upon  which  the  action 
is  brought  The  defmdant  sent  the  policy 
to  the  plaintiff  18  days  before  the  fire.  It 
appears  that  the  plaintiff  received  the  policy 
about  the  time  It  was  so  sent.  Upon  such  re- 
ceipt of  the  policy  the  contract  of  insurance 
was  complete  In  all  its  terms,  and  binding 
upon  both  parties.  The  plaintiff  accepted  it 
with  all  Its  conditions  and  Umltatlona  In 
the  absence  of  any  fraud  or  mistake,  he  was. 
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on  general  prinelplee  and  nnthorlty,  concla- 
rfvely  presumed  to  know  Its  contents.  Ful- 
ler T.  Insorance  Co.,  36  Wis.  599;  Herbst 
T.  Lowe.  65  Wis.  321,  26  N.  W.  Rep.  751; 
BonneTllle  t.  Assurance  Co.,  68  Wis.  298,  32 
X.  W.  Rep.  84;  Hanklns  t.  Insniance  Co., 
70  Wis.  5.  35  N.  W.  Rep.  84;  Qnlnlan  t.  Io- 
ramnce  Co..  31  N.  B.  Rep.  31, 183  N.  T.  865. 
In  tUs  last  ease  it  was.  In  effect,  held  that 
the  fact  that  the  assured  waa  Ignorant  of 
the  conditions  printed  In  the  policy  of  In- 
Bn ranee  of  the  standard  form  prescribed  b; 
the  statute  of  that  atate  did  not  prevent  the 
forfeiture  by  reason  of  his  failure  to  com- 
ply with  such  conditions,  dnce  the*  condl- 
tlotts  were  part  of  the  contract,  and  hence 
that  be  was  bound  to  take  notice  of  them. 
The  dause  of  the  policy  quoted  dedarea,  In 
effect,  that  the  entire  policy  shall  be  void 
In  case  the  assured  had  or  should  procure 
any  ottier  Insurance  on  the  property  covered 
by  the  policy,  or  incumbered  the  same  by 
chattel  mortgage,  "unleas  otherwise  provided 
by  agreement  indorsed  thereon,  or  added 
thereto."  There  is  no  pretense  of  any  such 
agreement  Indorsed  thereon,  or  otherwise, 
and  snch  prior  Insurance  and  chattel  mort- 
gage are  admitted  in  the  complaint  Such 
being  the  flacta.  It  follows,  from  the  auOiorl- 
ties  cited,  that  the  policy  was  void  In  lt» 
inception,  tmless  the  condition  was  waived 
by  the  company.  See.  also,  O'Brien  v.  In- 
anrance  Co..  79  Wis.  403.  48  N.  W.  Rep.  714; 
BoBWorth  V.  Insurance  Co.,  80  Wis.  390,  49 
N.  W.  Rep.  760.  Counsel  for  the  plaintiff 
aeem  to  think  that  upon  the  l^cta  stated  the 
defendant  had  waived  the  brendi  of  the  con- 
ditions mimed,  and  rely  upon  Alkan  v.  In- 
mraoce  Co..  53  Wis.  136.  10  N.  W.  Rep.  91, 
and  Van  KIrk  v.  Insurance  Co.,  79  Wis.  627, 
48  N.  W.  Rep.  798;  but  the  dause  of  the 
policy  under  consideration  In  each  of  those 
cases  was  entirely  dllferent  from  the  one 
here  in  question.  BeiMdes,  the  defendant 
^ould  not  be  held  to  have  waived  breaches 
of  which  it  had  no  knowledge.  It  la  true,  as 
'Claimed  by  counsel,  that  had  the  plaintiff 
made  a  written  application  for  the  Insurance 
In  question,  and  falsely  stated  therein  that 
'here  waa  no  prior  insurance  or  incumbrance, 
then  the  defendant,  to  make  «nich  misrepre- 
sentations available  as  a  defense,  would  have 
been  obliged,  under  the  statute,  to  "attach 
to  such  policy,  or  indorse  thereon,  a  true 
copy  of  any  application  or  representatlona 
of  the  assmred,  which  by  the  terma  of  such 
policy  are  made  a  part  thereof.  ♦  ♦  •  or 
referred  to  therein,"  or  be  precluded  from 
disproving  the  statements  so  made  in  such 
Application  upon  the  trial.  Section  1946a; 
Dunbar  v.  Insurance  Co.,  72  Wis.  492,  40  N. 
W.  Rep.  386;  StanhUber  v.  Insurance  Co., 
76  Wla.  290,  46  N.  W.  Bep.  221.  The  argu- 
ment here  is  to  the  effect  that  the  defense  is 
Ihtwd  wholly  upon  a  supposed  'implied  false 
representation"  made  by  the  platutltr  as  to 
the  oooexlstCTee  of  mcb  prior  Inmrance  and 
tnortiage;  aod  hence,  In  analogy  to  the  rule 


under  the  statute,  the  defendant  riuxdd  be 
precluded  from  proving  the  same.  But  we 
do  not  understand  such  to  be  the  defense. 
On  the  contrary,  we  understand  the  defoise 
to  be  based  upon  ^e  strict  terms  of  the  con- 
tract, which,  as  already  Indicated,  Is  to  the 
effect  that  the  policy  shotild  not  be  opera- 
tive at  all  in  case  of  such  prior  Insurance  or 
mortgage,  unless  by  agreement  In  writing 
attached  to  or  Indorsed  upon  the  poUcy,  aa 
mentioned. 
The  order  of  the  circuit  court  Is  affirmed. 


BBflTH  V.  KNiaHT  et  al 
(Supreme  Court  of  Iowa.   May  18,  1898.) 
Partnership  Aorebmbnt— Right  to  Intekbst— 
Acoorvrti^o  —  Raviaw  oh  Appsal  —  Spbcifio 

FEKroUMASL-E. 

L  A  proTisloQ  In  a  contract  between  part- 
ners, whereby  an  adjustment  of  past  accounts 
should  be  liad.  In  order  to  make  a  rest  in  the 
affairs  of  the  firm  to  furnish  a  basis  for  future 
accountings,  is  no  consideration  for  another 
proviaiOQ  la  such  contract,  whereby  each  agrees 
to  pay  the  other  Intei-est  on  his  monthly  bal< 
ancea  from  the  time  they  first  engaged  in  bnsl- 
ness  up  to  date  of  such  contract. 

2.  A  promise  by  one  partner  to  pay  such 
interest  would  be  no  consideration  for  a  like 
promise  by  the  other,  since,  tliere  being  no  pro- 
vision Id  the  original  partnership  agreement 
to  pay  such  interest,  there  would  be  uo  leeal 
obligation  to  do  so;  and  the  agreement  to  pay 
Interest,  where,  bv  the  law,  no  interest  could 
be  ehatged,  would  be,  in  effect,  a  gift  by  one 
portnw  to  the  other. 

S.  It  turner  appearing  In  an  accounting  by 
one  partner  against  the  administratrix  of  the 
other  that.  If  such  agreement  were  enforced, 
the  otherwise  balance  of  $11,000  to  plaintiff's 
credit  would  be  increased  to  over  $50,000.  such 
agreement  must  be  deemed  too  inequitable  to 
warrant  a  court  of  equity  in  enforcing  It. 

4.  A  finding  as  to  the  rental  value  of  the 
partnership  property,  and  that  plaintiff  had  the 
exclosive  use  aad  enjoyment  of  the  partnership 
property  from  the  death  of  his  partner  to  the 
date  of  the  bringing  of  the  action  for  an  ac- 
counting, will  not  be  disturbed  if  not  unsup- 
ported by  the  evidence. 

5.  Plaintiff  was  not  entitled  to  compensa- 
tion for  his  services  In  settling  the  partnership 
affairs,  the  agreement  between  the  partners 
whereby  each  drew  $100  monthly  from  the  firm 
not  implying  an  agreement  for  compensation, 
in  that,  as  there  were  only  two  partners,  with 
equal  interests,  such  practice  amounted  simply 
to  an  equal  division  of  profits  to  that  extent. 

6.  Where,  on  appeal  in  an  equity  case, 
the  decision  of  the  court  below  is  sulistantialty 
correct,  the  mere  fact  that  some  of  the  findings 
ore  errooeoofl  will  not  reverse  the  decree. 

Appeal  from  dlatrlct  court,  Boone  county; 
S.  M.  Weaver.  Judge. 

Action  for  a  settlement  of  partnership  ac- 
count From  a  decree  entered  by  the  dis- 
trict court,  the  plaintiff  ai^teals. 

PhUllps  &  Day,  for  appellant  Oatch,  Con- 
nor A  Weaver  and  B.  F.  Jordan,  tor  ap- 
pellees. 

GRANGER,  J.  This  case  waa  onoe  before 
In  this  court  on  appeal,  and  wu  reversed 
and  remanded,  because  it  had  not  received 
foil  consideration  in  the  district  court  42 
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N.  W.  Rep.  438.  Tbia  case  was  lonai^ed 
witb  a  sugfesUcm  It  demandad  "the 
attention  of  a  careful  referee,  who  iball 
preoent  folly  the  erldence,  together  with 
his  flndings  of  law  and  foot  upon  all  ques- 
tions aHabig  In  the  caae."  Thereafter  the 
case  was  glTen  to  the  HonoraUe  B.  P.  Krd- 
aall  as  referee,  and  a  sufficient  statement  of 
the  case  will  be  found  In  hla  flndings  of  tiie 
facts,  which,  with  some  omlsslona,  are  as 
follows: 

"Findings  of  Facts. 

"That  In  tiie  year  1809,  D.  B.  Knight  and 
Allan  Smith  altered  Into  an  oral  agreement 
f<»-  a  copartnership  to  erect  a  steam  mill 
and  deTator,andtodo  the  buataieaB  of  bnylng 
and  grinding  and  selling  grain.  Under  the 
agreement  they  were  to  be  equal  partners, 
each  furnishing  an  equal  amoimt  of  capital, 
and  sharing  equally  the  profits  and  losses. 
No  fixed  amount  ot  capital  sto^  was  agreed 
upon.  They  commenced  the  construction  of 
a  mill  at  Boone,  Iowa,  In  the  taSL  Cft  ISBO. 
and  completed  It  for  operatlcm  about  May  1, 
187a  The  Ixxfts  of  the  firm  were  opnwd 
about  the  1st  day  of  May.  1870.  Prior  to 
thiw  time  each  of  the  partners  had  kept  an 
account  of  materials  fnraldied  and  labor  and 
material  paid  for  by  him  in  the  construction 
of  the  mill,  and  for  moneys  pi^d  out  for 
merchandise  on  account  of  the  firm.  About 
the  1st  day  of  May.  1870.  eadi  ot  the  part- 
ners presented  to  the  IxH^eeper  of  the  Arm 
a  statement  of  the  amounts  thus  paid  by 
each  for  account  of  the  firm,  and  eacSi  part- 
ner was  credited  upon  the  books  with  the 
total  amount  of  his  payments  thus  made  as 
of  date  May  1,  1870;  tbe  balance  to  the 
credit  of  D.  N.  Knight  being  $16,721.60,  to 
Allan  Smith  was  $10,054.38.  Tliereafter 
each  partner  was  credited  in  his  tndtTtdiul 
account  with  merchandise  and  cash  furnish- 
ed or  payments  made  on  account  of  the 
firm,  and  debited  with  all  merchandise  and 
cosh  received.  No  regular  monthly  balances 
were  kept  of  their  accounts  until  after  Jan- 
uary 30,  1882.  Ko  settlement  of  the  part- 
nership accounts  haa  ever  been  had. 

"Second.  D.  B.  Knight  died  on  the  25th 
day  of  January,  1886.  The  balance  to  the 
credit  of  each  partner,  as  shown  by  the 
books,  on  Jnmury  30,  18S6,  was  as  follows: 
D.  B.  Knight.  fll.lQ6.05;  Allan  Smith, 
$11,957.67. 

"I'hlrd.  On  the  11th  day  of  June,  1884, 
D.  B.  Knight  and  Allan  Smith  entered  Into 
the  following  wmtract  In  writing,  to  wit: 
'Whereas.  X>an  B.  Knl^t  and  Allan  Smith 
have  heretofore  been  engaged  in  business 
under  the  firm  name  of  Knight  A  Smith,  of 
Boone,  Iowa;  and  whereas,  sold  Knight  and 
Smith  engaged  In  business  with  the  under- 
■tajidlng  that  each  should  furnish  equal 
amounts  of  money,  and  share  equally  the 
profits  and  losses  of  the  bustness;  and  where- 
as, there  lias  never  been  an  inspection  of 
the  firm  accoonta,  and  it  la  probable  that 


either  Knli^t  or  Smith  maj  at  different 
times  have  had  InvestM  In  tli^  buslneaB 
an  amount  of  money  in  excess  of  an  equal 
one-half:  Now  It  Is  hereto  agreed  by  and 
between  said  Knight  and  Smith  that  aa> 
Booa  as  possible  aft»  the  date  hereof  the 
accounts  and  books  of  the  said  Ann  of 
Knight  &  Smith  shall  be  Inspected  and  cor- 
rected, and  that  the  amount  now  Justly  due 
eadi  partner,  to  wit,  D.  B.  Knli^t  and  Al- 
lan Smith,  shaU  be  credited  to  Qiem  indi- 
vidually on  the  books  of  said  firm.  That 
in  calculating  the  amoimt  nowdue  saldD.  B. 
Knight  and  Allan  Smith  Interest  shall  be 
allowed  on  their  Just  monthly  balances  from 
the  time  th^  first  oigaged  In  bnslneas  vp 
to  this  date  at  Oie  rate  of  interest  said  firm 
may  hare  paid  for  mmey  btxrowed  by  said 
firm  during  the  time  above  specified  of  the 
banks  of  Boone,  Iowa.  That  interest  from  Uils 
date  shall  be  allowed  said  D.  B.  Knight  and 
said  Allan  Smith  on  their  monthly  balances 
at  the  rate  of  interest  the  said  firm  may 
hereafter  pay  for  moaej  borrowed  by  said 
firm  from  the  baiito  of  Boone^  lOwa.  It  Is 
further  agreed  that  neither  partner  diaU  be 
allowed  Interest  hereafter  on  bis  monOily 
balances,  when  the  total  amount  to  the 
credit  of  soCh  partms>  be  In  excess  of  $15.- 
000.00,  unless  such  interest  be  agreed  to  In 
writtaig.  It  Is  further  agreed  that  nrithn- 
Knl^t  nor  Smith  liiall  at  any  time  reduce  the 
amount  of  his  credit  on  llie  bocdcs  of  said 
firm  to  a  sum  less  Hum  $10,000.00  without 
the  writtoi  consent  ftf  both  said  Knlglht 
and  said  Smltii.  Ndther  said  Knight  nor 
said  Smith  shall  at  any  time  use  the  firm 
name  in 'any  private  bnslneas  or  speculn- 
tlon  whatever.  Witness  our  hands,  ttils  lltb 
day  of  Jnne,  1884.  D.  B.  Knight  Allan 
Smith.*  This  contract  was  drawn  by  one 
An*  O.  Smith,  in  the  ofllce  ot  Kid^t  & 
Smith,  and  in  the  presoice  of  twth  the  part- 
ners,  and  was  there  signed,  and  after  its  ex- 
ecution was  placed  in  an  envelope  indorsed. 
'Firm  agreemrat.  Knight  ft  Sndau  Private,' 
and  deported  In  the  firm  safO,  In  the  office 
of  the  firm;  and  I  find  that  at  the  time 
of  the  execution  of  this  contract  D.  B. 
Knight  had  sufficient  mental  capacity  to 
comprehend  and  transact  any  ordinary  busi- 
ness, and  to  make  and  enter  Into  oontracts. 
and  that  there  vras  no  fraud  practiced  by 
Smith  In  procuring  the  same.  No  setdonii<ut 
of  the  accounts  ot  the  partneisblp  under 
this  contract  was  ever  made  mt  entered 
upon. 

"Fourth.  D.  B.  Knight  left  surviving  his 
wife,  the  defendant  Fanny  A.  Y.  Kifi^ht. 
and  two  children,  Harold  Knight  and  Uerthtt 
Knight,  as  his  heirs  at  law.  In  February, 
1886,  the  said  Fanny  A.  Y.  Knight  was 
appointed  administratrix  of  his  estate,  aud 
is  now  acting  in  that  capacity. 

"Fifth.  All  the  assets  of  the  firm  of  Knight 
A  Smith,  personal  and  real,  npon  the  de:ith 
of  Mr.  Knijzht.  were  taken  possession  of  liy 
Allan  Smith,  as  the  surviving  partner  of 
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the  flrm,  and  erer  since  ttut  time  hure 
Ih>od  under  his  mnnagement  and  contit>L 
The  amoimt  received  by  him.  and  the  dlspi*- 
fdtlon  of  the  same,  is  hereafter  shown  in 
litatin^  his  account  as  Biirvivhig  partner. 

"SlxtlL  Allan  Smith,  surrlring  partner,  and 
the  adniiniatratrix  of  D.  B.  Knight's  estate, 
beinff  unable  to  agree  upon  a  settlemeat  of 
the  partnership  accounts,  the  plaintiff  on  tlie 

  day  of   ,  1886,  commenced  this 

action  to  wind  up  the  partnerslilp,  and  In 
his  petition  claims  that  the  following  Items. 
«iq>e&ring  on  tbe  books  prior  to  June  11, 
ISSl,  are  erroDeous,  to  wit"  The  refui-ce 
here  qkedfles  the  Items  objected  to.  and 
makes  spedflc  findings  as  to  eadL  Then  fol- 
lows: 

••Twenty-Third.  With  the  foregoing  corree- 
tiuns,  I  find  the  monthly  balances  of  the 
partners  would  be  shown  In  the  exhibit  fol- 
lowing,  which  Is  made  a  part  of  this  finding. 

•Twenty-Fourth.  Without  any  correction  In 
the  books,  the  monthly  balances  would  be  as 
sliown  in  the  following  exhibit,  which  is 
made  a  part  of  this  finding."  Here  follows. 
In  parallel  columns,  a  detailed  statement 
of  "monthly  balances  of  D.  B.  Knight,  as 
corrected,,  on  the  first  of  each  month,  and 
monthly  balances  of  D.  B.  Knight,  as  on 
books,  on  the  first  of  each  month,"  from 
May,  1870,  to  February,  1S86.  Then,  in  the 
same  manner,  and  for  the  same  time,  the 
balances  of  the  plaintiff  are  presented.  The 
referee  then  proceeds:  ' 

"Twenty-Fifth.  I  find  that  the  firm  of 
Knight  &  Smith  paid  interest  for  money 
borrowed  at  the  banks  of  Boone.  Iowa, 
It  the  following  rates,  to  wit:  From  May 
1.  1870,  to  January  1,  18S0.  at  the  rate 
of  15  per  cent  per  annum,  from  January 
L  1880,  to  February  1,  1880;  at  the  rate  of 
10  per  cent  per  annum. 

"Twenty-axth.  I  find  that.  If  biterest  be 
allowed  on  monthly  balances,  as  provided 
by  the  contract  set  out  in  the  third  finding 
<tf  facta,  upon  the  accounts  of  the  partners 
as  corrected,  the  balance  to  the  credit  of 
Allan  Smith  on  the  1st  day  of  February, 
18Sti.  would  be  $14,733.20,  and  to  D.  B. 
Knlgbt.  911,472.93;  the  credit  allowed  to 
Allan  Smith  upon  the  excess  of  his  monthly 
balances  on  tlie  foregoing  basis  being  ?3,- 
102.43,  and  to  D.  B.  Knight.  H04.89.  If  in- 
terest be  allowed,  as  provided  by  sold  con- 
tract from  June  1,  1884,  to  Februair  h 
1880,  upon  the  excess  of  monthly  balances, 
the  balance  to  the  credit  of  Allan  Smith 
on  February  l.  1SS6,  would  be  $11,788.06, 
and  to  D.  B.  Knight,  11,068.04;  the  balances 
of  Allan  Smith  bring  oontlnuoiialy  from  June 
1.  1884,  to  February  1,  1886.  In  excess  ot 
those  of  D.  B.  Knl^t,  and  the  amount 
credited  to  him  ma  Interest  upm  mch  excen 
during  aald  time  bdng  $157.28. 

*Twenty-SeTenth.  At  the  dissolution  of  the 
firm  by  the  death  of  Mr.  Knight  Allan 
Hioitii,  the  snrrlrlng  partner,  took  posses- 
iton  of  all  the  assets  of  the  firm.  On  Janu- 


ary 25,  1886,  there  was  on  band  the  sum 

of  $4,800.47  In  caah  and  In  bank.  There 
was  on  hand  a  large  quantity  of  groin,  flour, 
feed,  and  mill  stuff,  of  the  value  In  the  ag- 
gregate of  $6,148.45.  Allan  Smith,  against 
the  objection  of  the  administratrix,  con- 
tinued the  business  In  the  firm  name  of 
Knight  &  Smith  up  to  August  31,  1886, 
when  the  merchandise  on  hand  was  charged 
over  to  one  CoL  William  Smith,  and  the 
buslneas  carried  on  in  his  name  for  some 
time,  when  It  was  again  transferred  to  the 
name  of  Allan  Smith.  No  actual  sole  of  the 
merchandise  was  made  to  William  Smith 
at  the  time  mentioned,  but  the  transfer  was 
in  fact  for  the  benefit  of  Allan  Smith,  and 
made  for  the  purpose  of  separating  his  own 
from  the  firm  business,  and  of  creating  a 
rest  in  the  partnership  accounts.  No  in- 
ventory of  the  personal  property,  merchan- 
dise, etc.,  on  hand  on  January  25,  1880, 
was  made  by  the  surviving  partner,  Allan 
Smith,  and  the  merchandise  on  hand  was 
mingled  with  new  purchases  and  new  prod- 
ucts In  the  operation  of  the  mill  by  Mr. 
Smith.  On  AprU  30,  1880,  AUan  Smith  made 
an  inventory  of  the  property  then  on  band, 
which  he  entered  upon  the  daybook,  with 
the  value  thereof.  Subsequently  he  caused 
to  be  erased  the  value  attached." 

This  Is  followed  by  an  extended  itemized 
accounting.  Hie  referee  then  says: 

"I  find  that  BUlMtantlaUy  all  the  accounts 
due  the  firm  were  collected,  and  all  llabili- 
tiea  liquidated,  by  the  surviving  partner, 
within  eight  months  after  the  dissolution 
of  the  firm  by  the  death  of  D.  B.  Knight, 
except  the  liability  upon  the  mortgage  debt 
to  Arch  C  Smith,  which  was  paid  In  March, 
1888.  That  during  the  eight  months  f<rilow- 
Ing  the  death  of  Mr.  Knight  it  was  necessary 
and  proper  for  the  surviving  partner  to  rtt> 
tain  and  pay,  at  the  expense  of  the  firm, 
a  bookkeeper,  which  he  <Ud  do.  I  find  that 
he  should  be  allowed  the  sum  of  eight  hun- 
dred dollars  on  his  account,  and  so  credit 
him.  I  find  that  Allan  Smith  has  occupied 
and  used  the  mill  and  elevator  continuously 
since  January  25,  1880,  and  enjoyed  the 
benefit  thereof.  Hiat  the  fair  rental  value 
and  the  reasonable  value  of  the  use  there- 
of during  said  period,  exclustve  of  repairs, 
has  been  the  sum  of  $125  per  month,  amount- 
ing In  the  aggregate,  to  April  15,  1880,  to 
the  sum  of  $6,437.60." 

Following  the  findings  of  fact  Is  a  snm- 
marlzed  "account  of  receipts  and  disburse- 
menta"  by  the  plaintiff,  with  a  debtor  bal- 
ance against  him  of  $10^041.97.  The  tettnm 
then  oondiides  with  the  following: 

"Findings  of  Law. 

"(1)  That  the  contract  betweoi  the  paxt- 
ners.  D.  B.  Knight  and  iJlan  Smith,  made 
on  the  11th  day  of  June,  1884,  and  set  oat  In 
the  third  finding  of  facts  herein,  so  Car  as  the 
same  provides  for  the  altomnce  ot  interest 
upon  the  excess  of  monthly  balances  prior  to 
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its  dafe,  Is  without  consideration.  Is  Inequlta* 
Me,  provides  tor  usurious  Interest,  and  should 
not  be  enforced.  Ihat  there  should  be  al- 
lowed the  plaintiff  upon  the  excess  of  his 
monthly  balances  interest  from  the  date  of 
said  contract,  to  wit,  June  11,  1884,  to  Jann- 
aiT  25,  1886,  at  the  rate  of  10  per  cent.  (2) 
That  the  accounts  of  the  partners  should  be 
corrected  in  accordance  with  the  findings  of 
facts  herein  set  forth.  (3)  That  Allan  Smith, 
4UB  surviving  partner,  should  account  for  the 
valne  of  the  merchandise  on  hand  at  the  dis- 
solution of  the  firm  by  the  death  of  D.  B. 
Knight  on  January  25,  1886,  and  for  all  mon- 
-eys  received  by  him  on  account  of  the  firm 
from  all  sources,  as  shown  by  the  finding  of 
f&cts.  (4)  That  he  should  be  credited  with 
-all  disbursements  for  account  of  the  debts  of 
the  firm  existing  in  the  dissolution  thereof, 
4ind  for  all  taxes  and  insurance  paid  on  the 
property,  and  all  expenses  on  accoimt  of  re- 
pairs, or  incident  to  closing  up  the  partner- 
ship business,  as  shown  In  the  finding  of 
facts  her^n  set  forth.  (5)  That  he  should 
account  to  the  firm  for  the  sum  fixed  In  the 
finding  of  facts,  as  the  reasonable  rental  val- 
ue and  value  of  the  use  of  the  firm  property 
hy  him  since  January  25,  18S6,  and  up  to 
AprU  15,  1800.  (6>  That  defendant  Fanny  A. 
V.  Knl};ht,  as  administratrix  of  the  estate  of 
D:  B.  Knight,  deceased.  Is  entitled  to  Judg- 
ment against  the  plaintiff  for  one-half  the 
Amount  found  due  from  him  to  the  firm  upon 
the  accoimtlng  herein,  from  which  shall  be 
deducted  the  excess  of  his  account  over  that 
of  D.  B.  Knight's  on  Jantiary  30,  1880.  (7) 
That  said  Allan  Smith,  as  surrlTlng  partner, 
should  account  for  one-half  of  all  personal 
property  now  on  hand,  and  of  all  notes  and 
accounts  still  on  hand  and  unpaid,  as  shown 
by  the  foregoing  report,  excepting  the  cattle 
notes,  for  which  he  shall  account  for  the  Mie* 
fourth.  <8)  That  the  dd!endant8  be  required 
to  convey  by  propw  deed  of  conveyance  the 
undivided  oa&-half  of  lot  eleven,  (11,)  In  Iflodc 
sixty-seven,  (67.)  In  Boone,  Iowa,  to  tlie  plain- 
tiff, Allan  Smith.  (9)  That  Allan  Smith  la 
ihe  owner  of  the  undivided  one-half  ot  tiie 
real  estate  belonging  to  aald  firm,  to  wit, 
lots  12, 13,  and  14,  In  block  67,  and  lots  6,  7, 
and  8,  In  block  64,  In  ttie  city  of  Boone, 
Iowa;  and  the  defendants,  Ftuiny  A.  V. 
Knight,  Harold  Knight  and  Bertha  Knight, 
are  the  owners  each  ot  the  imdlvlded  one- 
sixth  of  said  real  estate.  I  therefcHre  rec- 
ommend llMt  judginoit  be  entered  in  fa- 
vor ot  tbe  defendant  Fanny  A.  Y.  Knight, 
as  administratrix  of  the  estate  of  D.  B. 
Kntght,  doceased,  and  against  the  plain- 
tiff, Allan  Smith,  for  the  snm  ot  MSOOSOk 
which  shall  be  a  lien  ujton  the  interest  of 
said  Allan  Sndth  and  the  afbresald  real  es- 
tate. That  the  sold  Allan  Smith  be  required 
to  account  to  the  said  administratrix  for  the 
one-half  of  all  personal  property  and  other 
asseta  of  the  late  firm  of  Knl^t  &  Smith, 
DOW  on  liand.  TbAt  judgment  be  raidered 
ODDflrming  the  ahares  ot  plalutUT  and  defend- 


ants In  the  real  estate  as  benta  stated,  and 
that  partition  thereof  be  madsu 

"Respectfully  submitted, 

"Ben.  P.  Birdsan,  Beferee." 

Extended  exceptions  were  filed  to  the  re- 
port, upon  the  hearing  of  which  certain  ad- 
ditional Items  of  credit  were  given  to  the 
plaintiff,  aggregating  $555.08,  and,  thus  modi- 
fied, the  report  was  confirmed  by  the  district 
court  The  court  thai,  "to  the  end  that  the 
partnership  bnainees  be  finally  and  folly  ad- 
justed," ai^ointed  Samuel  L.  Moore,  of 
Boone,  Iowa,  a  receiver  '*to  take  and  assume 
charge  and  control  of  all  the  remaining  prop- 
erty  and  assets  of  said  firm."  On  the  0th 
day  of  February,  1891,  the  receiver  filed  in 
the  district  court  his  report,  showing  a  net 
balance  In  his  hands  of  $8,129.87.  In  the  dis- 
trict court  of  Boone  county  was  pending  a 
salt  of  Allan  Smith  against  A.  V.  Knt^t,  Ad- 
mhilstratrlx,  et  al.,  heirs  of  D.  B.  Knight,  de- 
ceased, b^g  the  parties  in  interest  In  this 
suit,  which  suit  was  to  obtain  order  for  the 
sale  of  the  real  estate  of  Knight  &  Smith, 
and  for  general  rell^.  On  the  11th  day  of 
November,  1800,  the  district  court  entered  an 
order  consolidating  that  case  with  this,  and 
hence  the  two  snlts  are  united  for  disposi- 
tion. 

On  the  12th  day  of  January,  1891,  the  plain- 
tlfT  filed  his  supplemental  bill  for  review 
and  correction  of  former  finding  and  Judg- 
ment, and  for  general  relief,  and  also  a  fur- 
ther report,  as  sifrvivlng  partner,  "touching 
said  firm  property,  and  receipts  and  disburse- 
ments and  expenses  In  caring  tor  said  mill, 
levators,  and  other  property  of  said  firm 
from  the  date  of  the  report  of  the  referee, 
Birdsall,  to  wit,  April  IS,  1890,  up  to  the 
time  the  receiver  took  possession,  October  7. 
1890;"  and  also  a  "statement  of  the  matters 
which  entered  Into  and  affected  his  personal 
accoonts"  for  the  same  time.  On  the  9th  day 
ot  Febmary,  1881.  the  cause  was  finally  sub- 
mitted to  the  district  court,  and  the  follow- 
'  ing,  on  this  appeal,  is  the  essential  part  of 
Its  decree:  "After  a  due  consideration  of 
said  retort,  and  being  ftdly  advised  in  the 
premises,  the  court  finds  that  said  report, 
showing  a  net  amount  in  rec^ver's  hands  of 
$8,129.87,  should  be  c<mflnned  and  approved, 
and  said  report  la  accordingly  and  la  hereby 
approved  and  confirmed.  Now,  <hi  flie  same 
day  the  cause  comes  on  fOr  hearing  and  trial, 
and,  the  parties  appearing  as  befM«,  there- 
upon the  court,  after  due  ccoislderation  of  the 
records  and  evidence  Introduced  by  the  par- 
ties, 13ie  ^im^^wflif  r^iHvted  by  tte  referee 
Hon.  B.  P.  BlrdBBll,  as  modified  and  ap- 
proved by  tbB  court  under  date  of  October  1, 
1890,  wUch  r^>ort,  as  modified  and  ap- 
proved, with  tlie  order  «t  approval  as  en- 
tered  thereon,  is  embodied  as  a  part  of  this 
decree,  reference  b^g  thereunto  made,  tha 
reports  of  plaintiff  as  snrrlvlng  partus,  the 
r^wrt  of  S.  L.  Moor^  receiver,  the  waiver 
filed  by  Uie  defradant  as  to  dalm  for  rent  of 
the  mill  property  snbseqaent  to  April  16, 
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1881,  aod  all  ottier  waJttan,  records,  and  oth- 
er evklence  before  the  court  material  and 
competent  to  be  consldwed  In  said  canse, 
after  tbe  argument  of  the  counael,  and  after 
beiof  fully  advised  In  the  premises,  finds  and 
determines  that  tbe  Issues  InTolved  between 
the  parties  are  found  In  favor  of  die  def end- 
antfr  And  on  final  accounting  the  plaintiff, 
Allan  Smltti,  is  Indebted  to  the  defendant,  F. 
A  v.  Knight,  administratrix,  in  tbe  snm  of 
^;il9.3&  That  tbe  plainUff  la  entitled  to 
one-half  the  money  shown  in  the  referee's 
hands  by  bis  report,  to  wit,  four  thousand 
dxty-fonr  and  93-100  dollars,  ($4,064.93.)  and 
that  the  d^endants,  F.  A.  V.  Knight,  Ber- 
tha  Knl^t,  and  Harold  Knight,  are  each  en- 
titled to  and  own  oneslxtb  of  the  money 
DOW  In  the  recover,  S.  L.  Moore's,  hands,  to 
wit  to  each  the  sum  of  $1,354.78." 

Tbe  foregoing  presentation  of  the  record 
brinfca  us  to  the  point  where  we  nisy  mor« 
intelUgoitly  consider  tbe  qnestlonB  presmted 
bj  counsel  In  argument. 

1.  The  QueetioD  Important  and  far  reaching 
In  tbe  case  Is  the  provision  In  tbe  contract 
of  June  11,  1834.  as  to  the  Interest  to  be  al- 
lowed on  the  monthly  balance  of  the  re- 
spective partners.  By  reference  to  the  re- 
port ot  the  referee  it  will  be  seen  that  he 
finds  that  the  firm  of  Knight  &  Smith,  from 
May  1,  1870,  to  January  i,  1880.  paid  to  the 
tanks  of  Bowe  Interest  at  the  rate  ot  16  per 
cent,  per  anntun.  His  findings  of  facts  fur- 
ther show  ttut  for  tliat  period  the  excess 
credits  of  Smith  over  Knlgbt  was  such  aa  to 
make  tbit  matter  ot  the  rate  per  cent  upon 
his  credit  Imlance  Quite  Important  legal 
conclusion  of  the  referee  is  that  "the  allow- 
ance of  an  interest  upon  the  excess  ot  month- 
ly balances"  prior  to  tha  date  ot  the  con- 
tract; *is  without  consideration.  Is  inequi- 
table^ provides  for  nsnrlous  Interest,  and 
should  not  be  enforced."  The  district  court 
adt^ted  tUs  view  In  its  conflrmatkm  ot  the 
report,  nils  finding  hsa  referenoo  to  inter- 
est from  the  commencement  of  the  partner^ 
ship  la  ISGO^  to  the  making  of  the  written 
contract  June  11, 18S4.  From  the  latter  date 
interest  has  been  allowed  at  the  rate  speci- 
fied In  the  contract 

The  first  proportion  f&r  us  to  constder  Is, 
was  flura  a  eonstderatlon  to  support  the 
prondae  to  pay  Interest  on  tbe  credit  Imlanccs 
prior  to  the  date  of  tbe  contract?  An  In- 
spectl<Hi  of  Uie  contract  indicates  two  pur 
poses  in  its  making:  First,  an  adjustment  ot 
accounts  because  of  post  transactions:  and, 
second,  some  additional  provisions  for  the 
totore  eondnct  ot  the  bosinesa.  Notiblng  in 
file  contract  indlcat»  the  tiioui^t  of  a  final 
adjustment  or  settlement  It  Is  plain  from 
the  terms  of  the  contract  that  the  parties 
1nt«ided  to  ascertain  tiie  actual  property 
ri^ts  of  eadb  In  the  firm  to  the  date  of  tbe 
settlrawnt  or  Inspection,  to  be  made  as  soon 
as  possible,  and  recdve  credit  therefor  on 
the  books,  which  would  be  an  accounting  as 
to  past  transactton^  and  the  Iwoks  would 
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be  the  evidence  of  It  It  would  be,  In  effect, 
a  rest  in  the  business  affairs  of  the  firm, 
from  which  future  accounUngH  oould  bo 
made  Nothing  In  the  record  Indicates  to  us 
in  any  way  that  tbe  a^eement  as  to  tbe 
future  of  the  firm  induced  the  agreement 
as  to  the  mode  of  adjusting  past  transac- 
tlona.  The  condition  of  the  business,  under 
the  statement  of  facts  leading  to  the  agree- 
ment, was  a  sufficient  indncemoit  for  the 
agreement  as  to  terms  of  settlement  and  the 
future  of  the  firm  certainly  possessed  every 
Inducement  necessary  to  the  contract  in  re- 
gard thereto.  Appellant's  contention,  there- 
fore, that  the  agroemi^nt  ns  to  interest 
or  existing  accounts  or  balances  has  support 
as  to  consideration,  because  of  other  parts 
of  tbe  agreement  Is  not  sustained  In  the 
record.  To  our  minds,  a  proper  position 
from  which  to  view  or  determine  the  legiU 
effect  of  the  agreement  to  pa}-  lnt<>rest  on 
tbe  past  balances  would  be  to  assume  the 
contemplated  settlement  as  final,— a  closing 
up  of  the  partnership  affairs.  One  or  two 
facts  should  be  settled  In  this  connection. 
There  Is  a  claim  that  at  the  commencement 
of  the  partnership  there  was  a  verbal  agree- 
ment for  the  payment  of  this  Interest  on 
monthly  balances.  One  witness  gives  testi- 
mony to  ^t  effect  but  It  Is  of  his  recol- 
lection of  a  conversation  between  the  i>art- 
ners  nearly  20  years  before  his  testimony 
was  talten.  TUb  testimony  is,  to  our  minds, 
quite  conclusively  ov^come  by  the  other 
facts  in  the  record.  Tbe  contract  of  June  11, 
1884,  contains  recitals  of  the  terms  of  the 
contract  aa  originally  made,  and  makes  par> 
ticular  mention  of  the  portions  of  the  cap- 
ital to  be  Aimiiihed  hy  each.  Thwe  Is  noth- 
ing to  show  ttiat  at  that  time  there  waa  an 
expectation  that  the  capital  would  be  fui^ 
nished,  ezc^t  in  equal  amounts.  To  tbis 
may  be  added  the  fact  that  for  16  years  the 
bnslnesB  was  cairied  on  without  a  word  be- 
tween the  partners,  or  an  entry  on  the  books 
oorroboratlTe  of  such  an  understanding.  Tt 
seems  to  ua  that,  bad  the  written  contract  In 
thla  partlcnlar  been  intended  as  a  confirma- 
tion at  an  agreement  as  to  interest  of  such 
long  standing,  it  would,  when  stating  other 
facts  as  a  reason  for  making  a  written  con- 
tract have  qiedfied  the  fact  of  the  oral 
agreem«it  ^te  language  ot  the  contract  In- 
dicates fbut  13ie  subject  of  Interest  on  month- 
ly balances  was  then  first  considered.  It 
also  conclusively  appears  that  each  of  the 
partners,  in  placing  money  to  bis  credit  In 
the  ton,  i^ced  it  there  aa  cai^tal  for  the 
use  ot  the  finn,  and  not  aa  a  loan,  or  to 
create  an  Indebtedness  of  tbe  firm  to  him. 
Tbis  fact  is  evidenced  the  writtoi  agree- 
ment wherein  it  speaks  of  the  mont^  fur- 
nished b^g  'Invested  in  the  business.** 
From  this  standpoint  we  may  consider  the 
question  presented  in  argument  as  to  the 
legal  effect  of  the  written  agrecnnent  to  pay 
Interest  on  past  montlily  balances.  Having 
held  that  other  provisions  of  the  contract 
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furnished  no  consideradon  for  the  promise 
to  pay  Interest  on  past  balances,  we  are  to 
Inquire  If  there  la  anything  In  the  record 
to  overcome  the  presumption  of  the  law  tiiat 
the  contract,  because  In  writing,  is  supported 
by  a  conslderatlou.  Grcry  foct  which  could 
operate  as  a  consideration  seems  to  be  dis- 
closed by  the  record.  It  is  urged  that  the 
agreement  to  pay  this  Interest  Is  mutual, 
being  made  without  knowledge  of  who  would 
be  bcneAted  by  it,  and  that  the  promise  of 
one  Is  a  consideration  for  the  promise  of 
another.  We  may  be  In  better  condition  to 
consider  the  proposition  by  stating  the  mle 
as  to  what  the  obligations  of  the  parties 
would  hare  been  In  the  absence  of  the 
written  contract  Had  they,  under  such  cir- 
cumstances, been  settling  the  affairs  of  the 
partnership,  it  may  be  regarded  as  well  set- 
tled, though  pertiaps  not  without  some  con- 
flict of  authority,  that  neiUier  could  have 
demanded  interest  on  his  excesrfve  monthly 
balances,  nor  on  his  excess  of  capital  far- 
nished.  In  Llndley  on  Partnership,  (2d  Ed. 
p.  889,)  the  rule  Is  stated  as  follows:  "As  a 
general  rule,  partners  are  not  entitled  to 
Interest  on  their  respective  capitals,  unless 
tliere  Is  some  agreement  to  that  effect,  or 
unless  they  have  themselves  been  In  the 
hiibit  of  charging  such  Interest  in  their  ac- 
counts; and,  even  where  one  partner  has 
bron^t  in  his  stipulated  capital  and  the 
other  has  not,  the  former  will  not  be  en- 
titled to  interest  on  the  winding  up  of  the 
partnership,  if  It  has  not  been  previously 
charged  and  allowed  In  the  accounts  of  the 
firm."  The  text  has  the  support  of  a  number 
of  authorities  cited.  See  Clark  v.  Worden, 
10  Neb.  87,  4  N.  W.  Rep.  413,  Mr.  Justice 
Story,  In  Dexter  v.  Arnold,  3  Mason.  284, 
states  the  rule  in  the  following  words:  "In- 
ter^t  is  not  allowed  upon  partnership  ac- 
counts generally,  until  after  a  balance  is 
struck  on  a  settlement  between  the  partners, 
nnless  the  parties  have  otherwise  agreed  or 
acted  In  their  partnership  concerns."  Day  v. 
rxwkwood,  24  Conn.  185;  Godfrey  v.  White, 
43  Mich.  171,  5  N.  W.  Rep.  243;  Lee  v. 
Lashbrooke,  8  Dana,  214;  Prentice  v.  Elliott, 
72  Ga.  154.  In  Reynolds  v.  Mardls,  17  Ala. 
32,  the  syllabus  indicates  a  different  rule, 
and  states  it  In  these  words:  "When  jmrtles 
agree  to  Invest  equal  amounts  in  their  com- 
mon business,  and  one  advances  a  larger 
sum  than  the  other,  he  Is  entitled  upon  set- 
tlement to  an  allowance  of  Interest  on  tb(> 
one-half  of  the  excess  so  advanced  by  him 
from  the  date  of  the  appropriation  to  the 
use  of  the  firm."  The  case  of  Clark  v. 
Worden,  supra,  comments  upon  the  holding 
of  the  Alabama  case,  and  doubts,  at  least, 
under  the  facts,  if  It  was  a  case  of  partner- 
sWp,  saying:  "Although  th^  court  treats 
this  as  a  case-  of  partnership.  It  certainly 
was  not  such  in  a  general  sense,  but  was 
more  In  the  nature  of  a  joint  Investment  of 
money  to  await  natural  Increase  and  en- 
hancemait  at  the  Tslne  of  real  estata**  To 


avoid  misapprehension.  It  may  be  well  to 
state  that  the  rule  we  announce  Is  of  gen- 
eral application.  There  are  abundant  exce]>- 
tlons  to  the  rule,  based  npcm  agreements  ex- 
pressed, or  deduced  from  a  course  of  bosl- 
ness  indicating  an  understanding  of  the  par- 
ties; but  with  rare  exceptions  is  there  an 
authority  to  be  found  Justifying  the  payment 
of  such  Interest  In  the  absence  of  an  agree- 
ment, expressed  or  Implied. 

We  are,  then,  to  the  point  that,  without 
the  written  contract,  no  interest  on  the  bal- 
ances could  be  claimed,  and  from  this  ^tua- 
tlon  we  may  consider  the  effect  of  the  mu- 
tual promises.  It  is  to  be  borne  in  mind 
that  these  promises  or  agreements  were  not 
dependent  upon  contingencies  of  the  future, 
or  the  uncertainty  of  profits  in  contempla- 
tion, but  an  agreement  based  upon  existing 
facta  that  were  ascertainable  and  to  be  de- 
termined upon  an  Inspection  of  the  books. 
In  the  absence  of  the  contract,  the  law 
fixed  the  rights  of  the  parties  upon  the 
facts  when  determined.  The  district  court 
estimated  that  by  the  agreement.  If  enforce- 
able, the  otherwise  balance  of  fll.000  to 
the  plaintiff's  credit  would  be  Increased  to 
over  i^jOOO.  Here  is  an  advance  of  neariy 
$40,000,  and  what  Is  it  for?  Appellant  says, 
for  his  promise  that.  If  the  Inspection  of  the 
books  should  show  a  balance  in  Knight's 
favor,  he  should  have  the  same  advantage. 
Such  a  transaction  does  not  Invoke  the  rule 
of  law  that  one  promise  Is  a  consideration 
for  another  promise.  In  such  case  the  trans- 
action Is  an  executory  one,  and  the  promises 
are  such  as,  when  performed,  will  come 
within  the  definition  of  a  consideration  aa 
granting  some  right,  interest,  profit,  or  bene- 
fit to  another,  or  itssuming  some  obligation,  re- 
sponsibility, or  loss.  Neither  party,  in  this 
case,  in  a  legal  sense,  furnished  such  a  con- 
sideration to  sustain  his  right  to  the  mar- 
velous advantage  to  result  This  case,  as 
to  consideration.  Is  not  unlike  the  following: 

A.  and  B.,  after  an  election,  and  before  the 
result  was  Imown,  agree  that,  If  G.  Is  elect- 
ed, A.  shall  have  B.'s  horse;  If  D.  Is  elected, 

B.  shall  have  A.'s  horse.  Is  one  promise  a 
consideration  for  the  other,  so  as  to  t>e  en- 
forceable? As  much  so,  we  think,  as  the 
promises  In  this  case.  We  have  reserved 
for  reference  in  tills  connection  the  case  of 
Kemmerer  v.  Kemmerer,  (Iowa,)  52  N.  W. 
Rep.  194.  The  case  was  determined  in  this 
court  In  May,  1892.  It  supports  the  general 
rule  we  have  announced,  and  has  a  direct 
bearing  upon  the  particular  point  we  are 
now  considering.  The  Issues  involved  a  part- 
nership accounting,  and  a  question  of  Inter- 
est upon  past  transactions  of  the  firm.  In 
the  opinion  it  is  said:  "This  interest  the 
referee  refused  to  allow,  finding  in  effect 
that  it  was  interest  charged  entirely  upon 
past  transactions,  when  there  was  no  I^al 
obligation  to  pay  Interest,  and  that  the  evi- 
dence as  to  the  agreement  between  the  de- 
foidants  that  said  Interest  Aonld  be  paid 
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was  conflictiDg.  This  fladlog  was  all  right. 
There  ts  noUilng  In  the  partnership  contract 
provldiDg  for  the  parment  of  Interest,  and 
the  asreement  to  pay  It,  based  upon  transac- 
tions xhen  [Mist,  would  amount  to  nothing 
more  than  a  gift  by  these  partners  to  the 
firm.  The  same  Is  true  In  this  case.  The 
agreement  to  pay  Interest,  where,  by  the 
law,  no  Interest  could  be  charged,  was  but 
a  gift  by  one  partner  to  the  other,  and,  not 
being  performed,  It  Is  not  enforceable.  V/e 
are  not  differing  materially  as  to  the  real 
purpose  or  motlre  for  this  particular  feature 
of  the  contract  from  appellant's  view,  for 
in  aisomeat  It  is  said:  "As  has  been  seen, 
tt  was  not  an  unlawful  agreement  to  moke, 
and  each  took  his  chances  of  what  would  be 
mtmthly  fluctuating  balances  as  the  books 
then  stood.  But  when  they  had  agreed  to 
correct  the  books  It  would  be  still  more  un- 
certain what  would  be  disclosed  as  to  the 
monthly  balances.  These  balances  would  be 
fiuctnatlng.  Knight  claimed  they  would  be 
more  often  and  more  largely  In  bis  favor, 
and,  hoping  to  get  the  best  of  the  bar^ 
gain,  provided,  in  consideration  of  Smith's 
promise  to  him,  upon  the  basis  of  the  some 
fiuctnatlng  balances,  that  the  interest  should 
be  allowed  as  in  the  contract  provided." 
The  bargain  was,  then,  to  take  chances  upon 
wtiat  a  computation  in  correction  of  the  ac- 
counts would  disclose,  with  a  gain  or  loss 
to  each  partner,  as  the  result  should  be  in 
Carorof  or  against  his  judgment.  Every  gam- 
bling enterprise  is  supported  by  the  same 
conslderBtion.  The  tmnsactlon,  in  this  par- 
ticular, was  entirely  without  an  element  of 
business  venture  in  Its  proper  sense.  Un- 
der appellant's  theory  it  was  a  speculation 
by  each  party  upon  the  correctness  of  his 
Judgment  as  to  past  occurrences.  The  dis- 
trict ooort  concurred  with  the  referee  in  the 
conclusion  that  the  contract  was  not  only 
without  ccmslderatlon  to  support  it,  but  be- 
cause bf  its  character,  and  the  direful  con- 
sequences to  result.  It  was  too  Inequitable 
to  meet  with  favor  at  the  bands  oi  a  court 
of  equity.  These  ctmcliulcma  are,  to  our 
uhid,  lrrpslstibl& 

It  is  not  Important,  in  view  of  our  hold- 
lugs  upon  the  other  questions,  that  we 
should  cfMUtUler  that  ct  ISm  omtract  being 

2.  D.  B.  Knight  died  January  25,  1886. 
The  referee  found  that  plaintiff  took  posses- 
sion of  a  mill  belonging  to  tne  firm,  and  oc- 
cupied It  continuondy  until  April  15,  1890, 
and  enjoyed  the  benefit  thereof,  and  charged 
to  him  hi  the  accounting,  as  rent  ^erefor, 
Ii5.4rj.50,  behig  $125  per  montb.  Appellant 
earnestly  contends  that  this  finding  Is  er- 
roneons,  and  that  appellant,  as  a  surviving 
partner,  should  not  be  charged  with  such 
rvut,  because  the  preservation  of  the  estate 
of  the  firm  demanded  that  he  should  take 
possession  of  the  mill,  and  operate  It,  wbich 
be  did  without  benefit  to  him^f,  and.  lu 
bet,  at  a  Iom.  We  are  satisfied  from  the 


evidence,  as  were  the  referee  and  the  dl-*- 
trict  court,  that  the  operation  of  the  mill 
after  the  death  of  Knight  was  not  for  or  on 
account  of  the  firm,  but  for  the  plaintiff  per 
sonolly.  Many  of  his  doings  are  Inconslatent 
with  any  different  conclusion.  It  may  be 
said  in  this  connection  that  his  mamJfeemeut 
of  the  personal  assets  of  the  tlrm,  under 
his  doings  as  surviving  partner,  rendered 
it  impossible  for  himself,  or  any  other  per- 
son after  a  short  time,  to  know  the  extent 
of  his  liability  as  such  surviving  partner, 
and  the  conclusions  as  to  such  liability  are  . 
but  approximations.  If  they  are  erroneous. 
It  is  the  result  of  his  own  mismanagement. 
With  a  proper  inventory  of  all  effects  when 
be  assumed  his  duties  as  sui*vivini,'  purtuer 
with  a  view  to  closing  up  the  affairs  of 
the  firm,  and  a  conduct  of  the  busiuess  with 
that  aid  in  view,  and  on  the  account  of  the 
firm,  instead  of  his  personol  accoimt,  an 
accurate  accounting  could  have  been  bad 
and  the  Interests  of  all  protected.  The  fol- 
lowing from  Laswell  v.  Kobblns.  39  IlL 
200,  is  quite  applicable  to  the  facts  of  this 
case:  "Whai  the  partnership  terminated, 
plaintiff  in  error,  if  he  bad  regarde<l  tht^  du- 
tieB  and  obligations  of  a  partner,  instead  of 
appropriating  the  property  to  his  own  use, 
would  have  made  some  disposition  of  it  for 
the  boiefit  of  the  members  of  the  firm,  or 
would,  at  least,  have  taken  the  necessary 
steps  for  a  settlement  Property  at  the 
termination  of  the  partnership  belonged  to 
the  firm.  If  so,  and  the  plaintiff  has  appro- 
priated It  to  his  own  use,  he  must  account 
for  It  on  the  settlement  of  the  affairs  of  the 
partnership.  It  was  then  In  his  power  to 
have  had  dear  and  satisfactory  evidence  of 
the  orddes  and  their  value  on  band  at  the 
time  the  partnership  terminated.  It  would 
have  been  attraded  with  but  little  difficulty 
to  have  mode  on  inventory  and  fixed  the 
value;  but,  having  failed  to  do  so,  the  de- 
fendant in  errOT  not  having  the  power  to  so 
do,  he  must  establish  his  claim  in  the  best 
mode  he  can;  and  if.  in  doing  so,  he  has  to 
prove  facta  from  which  presumptions  have 
to  l>e  indulged  In  which  plaintiff  In  error 
thinks  overdiarge  hloi,  he  will  have  no  right 
to  complain  If  he  has  failed  to  preserve  the 
evidence  wiiich  tt  was  his  duty  to  obtain." 
Hie  rental  value  of  the  mill,  as  fotmd  by  the 
referee,  has  foil  support  In  the  testimony, 
and  we  see  no  reason  why  the  conclusion 
should  be  disturbed. 

8.  The  referee  refused  to  allow  ptalntifl 
compensation  for  his  services  In  settling  the 
partnership  affairs,  and  of  this  complaint  Is 
made.  The  general  rule  Is  tbat  compensa- 
tion to  a  surviving  partner  for  such  service 
is  not  allowed.  Many  authorities  sustain 
ttie  rule,  and,^among  them,  Starr  v.  Case, 
60  Iowa,  603,  13  N.  W.  Rep.  045.  The  rea- 
son of  the  rule  la  that  the  law  enjoins  such 
duty  under  the  contract  of  jmrlnership. 
See  Beatty  v.  Wray.  (Pa.)  57  Amer.  Dec.  677. 
Prior  to  the  death  of  Knli^  eaiA  partnsf 
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drew  from  ttie  flrm  9100  per  month,  and 
Oils  fact  Is  regarded  by  appelant  as  Imply- 
ing an  agreemoit  for  compensation.  Tbere 
being  but  two  partners  with  equal  Intereeta, 
such  a  practice  amoimted  ^ply  to  a  dtvl- 
Hioa  ot^  profits  to  that  extent  By  what 
nama  It  waa  called  would  make  no  ^et- 
ence.  Notliing  In  the  record  shows  ttiat 
one  partner,  because  of  ercee^ve  service, 
was  to  receive  more  than  the  other,  and  the 
law,  under  the  general  rule,  doea  not  per- 
mit It  See  Beatty  t.  Wray,  supra.  For 
snoh  assistance  as  was  neeeesary  the  plaia- 
tUf  was  entitled  to  an  allowanoe,  and  ,re- 
oelved  It  In  the  aoooonting  made  by  the 
referee. 

4.  Numerous  complaints  are  made  as  to 
spedflo  items  of  the  accounting.  These  we 
cannot  profitably  otmslder  in  detail.  They 
are  questions  of  tact  to  be  determined  from 
the  testimony,  and  that  cannot  be  set  out 
It  Is  doubtful  if  any  two  peraons,  upon  sepa- 
rate examinations,  would  reach  the  same 
ooncluMon  on  each  and  all  of  these  Items. 
We  have  endeavored  with  care  to  know  If 
the  result,  as  to  appellant  was  sostalned  by 
the  evidence,  and  many  days  have  been 
given  to  an  understanding  of  this  voliunl- 
nous  record.  We  observe  but  a  sln^e  Item 
charged  to  the  appellant  that  is  without 
sniflcient  support  Among  the  assets  of  the 
estate  was  a  house  and  lot  rented  to  one 
Drisccd,  and  tiiere  was  an  unpaid  balance 
for  rent  of  ¥212,  for  which  appellant  Is 
trade  debtor.  This  uncollected  amount  was 
by  appellant  passed  to  the  receiver,  and  by 
hlin  sold.  HilH  occurred,  of  course,  after 
tlie  finding  and  report  of  the  referee,  but 
the  confirmation  of  the  report  and  the  Judg- 
ment as  entered  includes  this  Item.  The 
ground  of  appellees'  contention  in  support 
of  the  charge  is  that  tbere  Is  testimony  tend- 
ing to  show  that  the  failure  to  collect  this 
rent  was  through  the  negligence  of  appel- 
lant. We  think  the  testlmtmy  la  Insufficient 
to  sustain  the  finding,  but  this  fact  does  not 
have  the  effect  to  modify  the  decree  in  this 
court  We  are  also  of  tlie  opinion  that  In 
one  or  mwe  particulars  appellees  are  er^ 
roneonsly  debited  with  It^ns  in  ^cess  of 
the  (me  for  $212.  We  Instance  the  Item 
known  in  the  recOTd  as  for  $1,681.41,  cred- 
ited to  Smith.  It  is  a  matter  of  doubt  if 
the  Item  was  a  matter  of  partnership  ao- 
oounting,  but  If  so,  under  the  most  favor- 
able view  of  the  evidence,  the  finding  in- 
volves an  error  against  app^ees  of 
$440.90,  which  more  than  ovarcomes  the  er^ 
n-neous  debit  Item  to  appellant  But  in  this 
connection  it  Is  urged  that  this  finding 
against  a'l^Uees  cannot  be  considered,  be- 
en use  they  have  not  appealed;  the  thought 
being  that  only  matters  of  oqjuplalnt  by  aft- 
peUant  are  Invcdved  in  the  trial  on  appeal 
On  the  other  hand,  it  Is  oontejided  by  appel- 
lees that  the  whole  case  Is  for  trial  anew, 
and  that  such  a  Judgment  stiould  be  entered 
M  the  law  and  the  facts  will  warrant 


Neither  position,  In  our  Judgment  Is  oorrecr, 
App^ees  attach  Importance  to  the  fact 
that  In  equity  causes  the  trial  Is  anew,  and 
contend  that  it  should  be  a  trial  of  the 
viiuAe  case.  On  appeal  In  equity  canaes  the 
trial  Is  of  the  whole  cause  In  so  far  as  the 
appellate  court  ts  tuTotred.  but  Its  province 
Is  not  to  reverse  or  modUy  Judgments  tn  fa- 
vor of  parties  who  are  ccmtent  with  the 
Judgment  below,  whit^  tact  Is  assumed  In 
the  absence  of  complaint  by  the  party,  and 
the  legal  mode  of  complaint  Ib  by  appeal. 
Studi  a  rule  works  no  hardship,  and  wc 
tblnk  It  Is  a  consistent  rule  of  practice. 
Hlntrager  t.  Henneasy,  46  Iowa,  600;  Devoe 
V.  Hall,  60  Iowa,  74»,  14  N.  W.  Rep.  124; 
Frost  V.  Parker,  65  Iowa,  178,  21  N.  W. 
Rep.  507;  and  Huff  v.  Ohnstead,  67  Iowa, 
598,  28  N.  W.  Rep.  784,-are  equity  cases 
In  which  the  rule  has  been  announced,  and 
the  Reports  contain  other  oases  of  both 
fonns  of  acti<Hi  announcing  the  same  nile. 
This  appeal  was  taken  In  the  light  of  these 
holdings,  and  they  must  be  held  as  conclu- 
sive of  the  question.  As  to  the  contention 
of  appellant  that  we  cannot  consider  anew 
findings  of  facts  against  appellees  by  the 
oourt  below,  we  must  say  that  we  are  not 
aware  that  such  a  rule  has  ever  been  sus- 
tained or  announced.  In  Frost  v.  I^fcer, 
supra.  It  was  said  that  a  party  not  appeal- 
ing from  a  Judgment  "must  be  regarded  as 
satisfied  with  It"  In  that  case  this  court 
refused  to  modify  a  decree  In  favor  of  the 
party  not  appealing,  to  which  modification 
he  would  have  heea  «ititled  on  his  own  ap- 
peal On  the  trial  of  an  equity  cause  oa 
appeal  this  court  examines  the  entire  rec- 
ord, to  determine  the  decree  that  should  be 
entered,  and  the  findings  of  the  district 
court  are  no  limltati<m  upon  Its  course  of 
procedure.  It  considers  the  case  anew,  and 
directs  Judgments  In  accord  with  Its  find- 
ings, except  that  where  one  party  indicates, 
by  not  appealing,  that  he  is  satisfied  with 
the  Judgm^it  it  will  not  be  modified  In  his 
favor.  If,  in  the  Judgmoit  of  this  court 
from  an  examInatl<Hi  of  the  entire  record, 
the  decree  below  waa  correct  It  will  not 
reverse  because  of  errors  of  the  district 
oourt  as  to  findings  of  particular  fftots.  In 
Alexandw  v.  Bufflngton,  66  Iowa,  360,  23 
N.  W.  Rep.  754,  it  is  said:  "U  there  Is  a 
good  reason  fbr  the  support  of  the  decree, 
it  will  not  be  reversed  because  It  was  based 
by  the  court  below  on  a  bad  one."  In  Bank  t. 
Wright  48  N.  W.  Rep.  91,  which  waa  a  law 
action,  we  held,  as  against  the  plaintiff,  who 
had  not  appealed,  that  it  could  not  urge  as 
error  a  ruling  against  It  by  the  district  court 
because  no  asstgnmoit  of  error  brou^t  it 
In  question.  In  a  supplemental  opinion,  on 
an  application  lor  a  rehearing,  we  modified 
or  changed  the  holding  so  as  to  pmnit  mat- 
ters of  record  to  be  urged  by  appellee  with- 
out assignment  of  error,  for  the  purpose  of 
protecting  a  Judgmmt  in  Its  favor  by  show- 
ing tiiat  the  errors  assigned  by  the  appet- 
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lant  were  aot  prejudlolal.  SO  N.  W.  Bep. 
23.  That  holding  Is  tn  hannoiv  "wlfli  oor 
TtewB  as  expressed  tn  this  case. 

These  oonrideratlons  lead  na  to  a  my  sat- 
tafactoiy  oonolnalon  that  the  dewee  of  the 
difitrfot  court  should  be  and  Is  aiBnned. 


8TATB  r.  HARPER, 
^iqmme  Court  of  Iowa.    Mar  1B>  1893.) 
(^miTAL  Law— Taking  Casb  t-KOH  Jcrt. 
On  a  prbdeeotion  for  secliictloa  It  is 
ror  to  take  toe  case  from  the  jntr  after  proa^ 
eutriz  has  teiiti6ed,  but  before  the  state  has 
r^tea,  where  it  ii  poasiUe  that  the  sUte  maj 
bare  had  other  eTidenoe  of  deffendaat^s  seduo- 
tire  artiL 

Appeal  from  dlatilot  ooor^  Maliasha 
county;  A.  &  Dew^.  Judge. 

Detendant  wis  Indicted  and  p«t  mmn  Mai 
«t  the  obarga  of  haTing  seduced  one  Ailoe 
WignalL  Judgment  was  rendered  as  fol- 
lows: "At  the  ooaduaUm  of  ttie  evlAenoe 
on  the  part  of  the  prosecutrix  the  court  ar- 
rests ftirther  proceeding  in  this  case  for  the 
reaacn  that  the  erldenoe  alunra  no  eednetlon. 
It  ts  theretofe  ordered  fay  ttie  oomt  that  Ibe 
said  Juiy  be  dlB(d)arged,  and  It  la  forOier  or- 
dered that  the  defendant  be  discharged,  and 
the  sureties  on  Ida  bend  be  released."  To 
the  niitnga  of  the  court  die  platotMf  at  ttM 
time  exoepted.  The  state  appeals. 

Bjvoa  W.  Preston,  for  the  State. 

GIYEN,  J.  1.  It  appears  from  the  rec- 
ord that  at  the  conclusion  of  the  tesOmonr 
Civen  by  the  prosecutrix,  and  before  the  state 
had  rested,  the  court,  on  its  own  motion, 
arrested  further  proceedings,  and  entered 
judgment  as  stated  above.  It  Is  contended 
that  this  action  of  the  court  was  erroneous, 
for  two  reasons,  namely,  that  the  state  had 
not  yet  Introduced  all  its  testinumy,  and 
m>ted,  and  that  there  was  such  evidence  of 
seduction  that  the  case  should  have  been 
left  with  the  joiy.  The  court.  In  talcing  the 
case  from  the  jury  before  the  state  rested, 
must  have  acted  upon  the  oonduslon  that 
the  state  could  not  produce  other  evidence 
of  seduction  than  that  given  by  the  prosecu- 
trix herself.  While  such  is  ordinarily  the 
esse,  it  la  not  necessarily  so,  and  the  free- 
dom with  which  the  defendant  talked  with 
the  witness  Burb  on  this  subject  Indicates 
that  the  state  may  possibly  have  had  other 
evidence  to  show  the  use  of  seductive  arts. 
We  think  the  state  should  have  been  per- 
mitted to  Introduce  all  Its  evidence.  It  Is 
not  necessary  that  we  set  out  or  dlsooss  the 
evideooft  It  Is  sufficient  to  say  that  In 
view  of  the  mature  years  and  e^»erienoe 
of  the  defendant,  and  the  tender  years  and 
tnexpericnce  of  the  prosecutrix,  and  her 
statemoits  of  what  was  sold  and  done,  the 
qQes|lan  (kC  sedoctlMi  should  have  been  sub- 
mitted to  the  Jury,  with  proper  ins  tractions. 

BeirenaC 


UOROAN  T.  ZBNOB. 

(Svpreae  Court  of  Iowa.   Ifay  16,  1888.) 

BsPLBViN  roH  Phokbtt  Bbizbd  tmpbr  Ezscd- 
nOK— Colutebal  Attack  ox  Joimimsht. 

Aa  action  will  not  He  against  a  sheriff 

to  recover  property  seised  under  execution  Is- 
sued on  a  Jod^ment  rendered  by  a  court  <rf 

Sneral  jarisdictiou,  where  It  is  not  alleged  that 
e  court  rendering  the  judgment  did  not  have 
Jurisdictiou  of  the  aubject-matter,  that  the  eie- 
cution  was  defective,  or  that  the  property  was 
exempt,  but  merely  that  the  judgment  Is  void 
because  there  never  was  any  original  notice* 
either  actual  or  constmcdve,  served  on  plain- 
tiff, aod  the  same  was  rendered  wholly  wfthool 
jurisdiction. 

Appeal  from  dlstzlet  omirt,  Dallaa  coanty; 
J.  H.  Ap^iegatek  Judge. 

Action  to  reoover  posseaalon  of  personal 
property.  Defendant  demurred  to  plainniTa 
petition,  and,  the  demurrer  being  anatained, 
and  plaintiff  eteetlng  to  stand  on  his  petition, 
judgment  was  entered  against  him,  from 
which  he  appeala. 

Joim  Shortley.  for  appellant   AUOtd  ft 
Gatea,  for  appellee^ 

OIVEN,  J.  1.  Plelntlfl.  after  alleging  In 
bis  petition  that  he  is  the  absolute  and  nu- 
quallfled  owner  of  the  personal  property  de- 
scribed, and  that  the  defendant  sheriff  wrongs 
fully  detains  possession  of  said  pn^rty  fr<Hn 
falm,  alleges  as  follows:  "That  said  prop- 
erty was  taken  from  this  plaintiff  the 
defendant  diwtff  under  a  pretended  execution 
Issued  oat  of  the  office  of  the  clerk  of  the 
district  court  of  the  state  of  Iowa  in  and 
for  Black  Hawk  county  on  a  pretended  judg- 
ment In  favor  of  Jansen,  McClurg  &  Ck>., 
and  against  this  plaintiff,  but  plaintiff  alleges 
that  said  judgment  Is  absolutely  void,  for  the 
reason  that  there  never  was  any  original  no- 
tice, irither  actual  or  constructive,  served 
upon  or  given  to  this  plaintiff  in  the  said 
cause,  and  the  same  was  rendered  wholly 
without  jurisdlctloiL  Said  execution  is  like- 
wise wholly  null  and  void,  and  in  no  manner 
authorizes  the  sdaure  of  sold  property  by  the 
said  defendant  eherlfC  That  the  plaintiff  has 
notified  the  defendant  sheriff  of  the  facts 
h^reinbefwe  set  out  and  made  demand  for 
said  property,  but  that  the  said  defendant 
has  refused  and  still  refuses  to  give  posses- 
sion thereof  to  this  plaintiff.  That  the  al- 
leged cause  of  dettntitHi,  according  to  the 
best  belief  of  plaintiff.  Is  by  virtue  of  said 
void  and  fraudulent  execntitm.  That  the 
plaintiff  has  sustained  damages  by  reason  of 
the  said  wrongful  detention  In  the  sum  of 
one  himdred  dollars,  no  part  of  which  has 
been  paid."  Defendant  demurred  upon  the 
following  grounds:  "First  The  petition  does 
not  aver  that  the  property  seized  and  levied 
apon  by  the  defendant  herein,  upon  the  ex- 
ecution held  by  him  Issued  out  of  a  district 
court  of  Black  Hawk  county,  Iowa,  was  ex- 
empt from  execntlon.  but.  on  the  contrary, 
dunra  ttiat  mdi  pB0pert7  sraa  aobjeot  to  ax- 
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ecation,  anA  sabjeot  to  be  levied  upon  by 
tbe  defendant  upon  said  execution.  Second. 
The  peUtloa  abowa  that  It  was  taken  on 
account  of  an  execution  Issued  out  of  the 
district  court  of  Black  Hawk  oonuty,,  Iowa, 
on  a  Judgment  In  fiiTor  of  Jansen.  McCIui:^ 
St  Co.  Tersua  the  plaintiff  herein,  and  the 
plaintiff  has  no  legal  right  to  replevy  prop- 
erty seized  upon  execution  Issued  out  of  a 
court  of  recwd  of  this  state  against  himself, 
unless  said  property  is  exempt  from  execu* 
tlon."  It  will  be  observed  that  It  is  not  al- 
leged that  the  court  rendering  the  Judgment 
did  not  have  Jurisdiction  of  the  subject-mat* 
ter,  nor  that  the  ez£Cutlou  waa  informal  or 
Irregular  on  Its  face,  or  that  the  property  was 
»empt  from  seizure.  Thia  action  is  based 
apon  the  allegation  that  there  was  no  service 
of  an  original  nodce  ui>on  this  platntlfl  In 
that  action.  Section  3223  of  the  Code  pro- 
vides that  in  actions  for  the  recovery  of 
spedflc  personal  property  the  petition  must 
be  verified,  and  must  contain  a  description  of 
the  property  claimed,  statement  of  its  value, 
the  facts  constituting  tbe  plaintiff's  right  to 
the  present  possession,  the  extent  of  ills  in- 
terest In  the  property,  and  "that  It  was  nei- 
ther taken  on  the  order  or  Judgment  of  a  court 
against  bim,  nor  nndc^r  an  execution  or  at- 
tachment against  him,  or  against  the  proi>- 
erty.  But  if  it  waa  taken  by  either  of  these 
modes,  then  It  must  state  the  facts  consti- 
tuting an  exemption  from  seizure  by  such 
process."  "At  common  law,  the  owner  of  a 
chattel  cannot  maintain  an  action  of  replevin 
for  the  possession  of  goods  token  from  him 
1^  virtue  of  legal  process."  Ck>oIey  v.  Davis. 
34  Iowa,  120;  Punk  v.  Israel,  5  Iowa,  400. 
The  last  sentence  of  paragraph  4  of  section 
S225  of  the  Code  quoted  above  modifies  this 
rule,  so  far  as  to  authorize  the  maintenance 
of  an  action  for  the  recovery  of  specific  per- 
sonal property  seized  by  legal  process,  when 
the  verified  petition  states  "the  facts  consti- 
tuting an  exemptiim  from  seizure  by  such 
process."  While  It  Is  true  that,  under  the 
statute,  replevin  will  lie  only  for  such  prop- 
erty as  is  exempt  from  execution  or  attach- 
ment under  the  exemption  laws,  yet.  If  the 
property  be  seized  and  held  by  en  officer 
without  legal  process,  replevin  may  be  main- 
tained without  regard  to  the  diaracter  of 
the  property.  If  tbe  process  Issue  from  a 
court  having  no  Jurisdiction  of  the  subject- 
matter,  or  if  an  executttm  Issue  without  a 
Judgment  having  been  rendered,  or  If  the 
law  under  which  the  process  Is  Issued  be 
unconstitational,  the  process  Is  void,  and 
replevin  may  be  maintained  for  property 
seized  by  the  offlfser.  Cooley  t.  Davis,  supra; 
Oampbell  t.  Williams.  39  Iowa.  SM.  Tbe 
seneral  rule  Is  that  property '  seized  on  a 
legal  writ  lamed  by  a  court  having  Jurisdic- 
tion tbe  sabject-matter.  nnder  a  Talld 
statute  cannot  be  replevied  Ity  the  owner. 
Thompson  v.  Button.  14  Johns.  84;  Kellogg 
Chnrc^ilU,  2  N.  H.  412;  Freeman  t.  ^we, 
34  How.  4B0;  Deshler  t.  Dodge,  16  How. 


622;  Musgrave  v.  Hall,  40  Ue.  ^;  Griffith 
V.  Smith,  22  Wis.  647.  It  Is  not  alleged  that 
the  court  rendering  this  judgment  did  not 
have  Jurisdiction  of  tbe  subject-matter,  and 
as  it  is  a  court  of  general  Jurisdiction  we 
must  presume  that  it  had,  in  the  absence  of 
allegation  to  the  contrary.  Upon  this  peti- 
tion we  have  a  case  wherein  a  court  h;iTiu^ 
Jurisdiction  of  the  subject-matter  rendcritl 
Judgment,  upon  which  execution  in  dne  form 
was  issued,  and  levied  upon  the  property  In 
question.  Under  the  rule  quoted  above,  this 
appellant  may  not  contest  the  validity  of 
that  Judgment  In  this  form  of  action,  but 
must  resort  to  the  proper  remedies  for  such 
rellet  Affirmed. 


BTATB  V.  SMITH. 
(Snpreme  Court  oi  lorn.    Blay  16^  1883.) 

Ikdictmknt— Allboatiok  op  Time— Ukand  Juhv 

— POKHBH  JsOfAKDY. 

1.  An  indictmeat  oontainlng  bat  one  alle- 
gation as  to  the  time  of  the  commission  of  the 
offense,  and  stating  that  it  was  committed  on  a 
future  day,  is  Imd;  tlie  provisions  of  Cortt-. 
I  4306,  that  no  indictment  is  bisaffielrait  for 
want  of  an  allegation  of  the  tltne  of  any  ma- 
terial ta£t  when  the  time  has  once  been  stated, 
and  of  section  4305.  that  an  indietmeot  Is  good 
If  it  can  be  understood  therefrom  that  the  of- 
fense was  committed  some  time  prior  to  the 
finding  of  tbe  indictment,  bdng  iuaDoUcable. 

2.  Code,  S  4260,  provides  that  if,  from  any 
cause,  tbe  number  of  the  panel  be  reduced  to 
a  less  number  than  required,  the  court  may  or^ 
der  tbe  sheriff  to  summon  a  sufficient  Quinber 
of  qoaiified  persons  to  complete  the  pand.  Held, 
that  where  the  grand  jury  returned  a  defective 
indictment,  and  was  still  In  session  when  de- 
fendant was  put  on  trial,  it  was  proper  to  bring 
la  tbe  grand  Jury  to  find  a  new  indictment, 
and.  eadi  member  of  tbe  panel  that  returned 
the  indictment  being  excuHed  on  defendant's 
challenge  because  of  having  formed  an  opinion, 
to  summon  other  pemms  to  complete  the  panel. 

a  Where  an  indictment  Is  fatally  defective. 
althoDgh  a  jury  is  impaneled  to  try  defendaat, 
there  being  no  trial  or  verdict,  and  tbe  jury  bft- 
ing  discharged,  defendant  Is  not  put  in  jeopardy 
BO  that  he  cannot  be  tried  under  a  new  indict- 
ment 

Appeal  from  district  court,  Tama  county; 
L.  O.  Klnue,  Judge. 

Defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  obtaining  money  by 
false  pretenses,  and  Judgment  entered  against 
him,  from  which  he  appeals. 

Tom  H.  mtaee,  tor  appellant  Jolm  X. 
Stone.  Atty.  CksL,  and  Thoe.  A.  Cheshire,  for 
the  State. 

QIVEN,  3.  1.  The  following  qneatloiis  pre- 
sented upmi  this  appeal  arise  upon  the  follow- 
ing proceedings  had  In  the  case,  as  shown  by 
the  record:  Tbe  defendant  was  held  on  pre- 
liminary examination  to  awear  at  the  Feb- 
ruary term.  1891,  of  the  district  court  for 
Tama  coun^.  to  answer  a  charge  oC  obtain- 
ing  mimey  by  fiilse  pretenses.  &  appeared 
and  waived  cbalienge  to  the  grand  Jnry.  On 
the  24th  day  of  E^bmary,  18^  aald  grand 
Juiy  returned  an  indlctnumt  against  the  de- 
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fendant  chmglzig  Um  wltb  Ote  orime  of  ob- 
talalng  money  hy  falae  pretenses,  allofdnff  it 
to  hare  been  committed  on  the  ITth  day  of 
Deoember,  1S8L  Tbe  defendant  was  put  up- 
on trial  at  said  term  on  thla  Indictment,  and 
at  the  oonclualon  of  tbe  erblence  on  the  part 
of  the  state  he  moved  for  a  rerdlct  of  not 
guUty.  for  tlte  reasons  tbat  tbe  Indlotment 
chaused  tbe  crime  to  have  been  committed  on 
an  impossible  date.  The  motion  was  over- 
roled,  and.  as  It  was  ai^rent  on  the  face 
of  tike  IncUctment  ttiat  It  charged  tbe  crime  to 
bare  been  committed  on  a  date  In  the  fn- 
tme,  the  court  dlscbatited  the  trial  Jury,  had 
the  grand  Jury,  tnen  in  session,  brought  In, 
and  called  up<ni  the  defmdant  to  examine 
and  idiaUettge  tbe  grand  Jury,  which  be  did 
under  protest  TTpcm  examination  each  mem- 
bw  of  the  panel  that  returned  the  Indictment 
waa  excused  upon  defendant's  challenge  be- 
cause of  having  formed  an  opinion,  and,  as 
eadk  <me  was  excused,  the  sheriff,  in  obedl- 
enoe  to  the  order  of  tbe  court,  siunnioued 
qnallfled  persons  to  flD  tbe  panel  until  the~ 
pand  was  complete.  The  grand  Jury  thus 
sdected  being  duly  sworn  and  chained,  tbe 
ease  agabost  the  defendant  was  submitted 
to  It  upon  tbe  papers  returned  by  tbe  Justice 
of  tba  peace.  Oa  March  3,  1801,  sold  grand 
Joiy  returned  an  indictment  against  the  de- 
fendant  for  said  offense,  charging  tbat  he 
committed  It  on  tbe  17tb  day  of  December, 
1890.  On  May  19.  1891.  appellant's  mo  don 
to  set  aidde  said  Indlctm^t  because  of  the 
former  Indlctmeut  and  proceedings  being 
or^Tuled,  he  pleaded  not  guilty,  and  also 
pleaded  that  be  had  been  once  in  Jeopardy 
on  said  charge,  and  acquitted  because  of 
the  proceedings  had  on  the  first  indictment. 
Appellee  'emurred  to  said  last  plea,  and, 
the  demurrer  being  sustained,  the  case  was 
tried  upon  tbe  Issue  of  guilty  or  not  guilty, 
and  a  verdict  of  guUty  returned,  upon  wblidi 
Judgment  was  pronounced. 

2.  In  this  case  we  hnve  the  anomaly  of  a 
defendant  Insisting  upon  the  sufficiency  of  an 
Indictment  against  himself.  Appellant  con- 
tends that  the  first  indictment  returned 
agslnst  blm  was  sufficient,  and  It  was  tbere- 
fore  error  to  discbarge  the  trial  Jury  to  re- 
snbmlt  the  case  to  the  grand  Jury,  and  to  put 
bill)  upon  trial  a  second  time.  Tbe  Indictment 
returned  February  24,  1891,  charged  the 
crime  to  have  been  committed  on  the  17th 
day  of  December,  1891.  The  time  Is  nowhere 
vliie  stated.  Appellant's  counsel  contend  tbat 
this  allegation  of  time  is  immaterial;  tbat  tbe 
true  time  could  be  proven  under  the  ailegntlon, 
and  therefore  tbe  Indictment  was  sufficient. 
Such  was  certainly  not  the  view  entortiilned 
whoi  the  motion  for  a  verdict  was  ursed. 
Appellant  cites  section  430<;  of  tbe  Code,  wlildi 
proTidcs  that  no  indictment  la  InsiifiicleDt 
"for  want  of  an  allegation  of  the  time  or 
place  of  any  material  fact,  when  tbe  time 
and  place  have  once  been  stated."  The  sec- 
tion U  Inapplicable.  This  Is  not  an  omission 
to  state  tbe  time  when  It  had  once  been 


stated,  but  stating  an  Impossftto  ttma  He 
also  (dtes  section  4305,  which  provides  that 
the  Indictment  is  sufficient  if  It  can  be  under^ 
stood  therefrom  'Hbat  the  offense  was  o«n- 
ndtted  some  time  prior  to  tbe  finding  of  tlie 
Indictment**  It  oannot  be  so  understood 
from  this  Indictment  It  states  but  one  date; 
a  date  not  prior,  but  subsequent  to  tbe 
flndhig  of  tbe  IncUctment.  If,  as  in  State  t. 
BnxdES,  aowa,)  52  N.  W.  Bep.  240,  a  date 
prior-  to  tbe  finding  of  the  Indictment  bad 
been  once  stated  therein,  tbe  indictment 
might  be  held  sufficient.  State  v.  Pierre.- 39 
La.  Ann.,  Indexed  as  page  915,  3  South.  Rep. 
60,  la  dted.  Because  of  an  error  In  indexing 
we  have  been  unable  to  find  tbe  case.  The 
index  states  the  point  dedded  as  follows: 
"An  Immaterial  and  Impossible  date  in  an 
indlctmoit  may  be  corrected  at  any  time, 
particularly  when  tbe  date  Is  not  of  tbe 
essence  of  tbe  offoiae  charged."  The  state- 
ment of  tbe  date  upon  which  an  offense  was 
committed  is  not  an  Immaterial  statement 
The  date  Is  material,  not  only  as  information 
to  the  accused,  bat  to  show  that  the  crime 
was  committed  prior  to  tbe  finding  of  the 
indictment  and  within  the  statute  of  limi- 
tations. State  V.  Dominique,  39  La.  Ann. 
324,  1  South.  Rep.  065,  also  dted.  Is  not  ap- 
plicable. In  tbat  case  an  am«idmait  of  an 
information  for  larceny  was  allowed  under 
tbe  statute  as  to  the  given  name  of  the  owner 
of  the  stolen  property.  In*  Myers  v.  Com., 
79  Pa.  St  308,  referred  to,  an  Indictment  was 
returned  In  December,  1874.  charging  the 
crime  to  have  lieen  committed  on  the  11th 
day  of  October,  1874^  Under  tbe  statutes  of 
tbat  state  tbe  Indictment  waa  amended  so 
as  to  read  tbe  11th  day  of  November.  The 
case  is  not  in  point  for  the  reasons  that  tbe 
date  alleged  was  not  an  impossible  date,  and 
that  we  have  no  such  statute.  No  Indictment 
is  sufficient  that  does  not  state  the  time  at 
or  about  whlcfa  the  offense  was  committed, 
and.  If.lt  states  an  impossible  time,  It  falls 
to  charge  an  offense.  We  are  In  no  doubt 
but  that  tbe  first  Indictment  was  insufficient. 
Tbe  power  of  the  court  to  set  a^de  the  in- 
dictment if  Insufficient  and  to  resubmit  the 
case  to  tbe  grand  Jury,  is  not  questioned. 

8.  Appellant's  next  complaint  Is  of  the  man- 
ner in  which  tbe  grand  Jury  was  selected 
that  fotmd  and  returned  the  second  indict- 
ment. Section  42.TC  of  tbe  Code,  after  pro- 
viding how  the  grand  Jury  shall  be  selected 
from  those  summoned  and  appearing,  and 
that  those  not  selected  "shall  be  dlscharyod 
for  the  terra,"  prorldes  as  follows:  "If  from 
any  cause,  either  then  or  afterwards,  the 
number  of  the  panel  be  reduced  to  n  V»s 
number  tlian  required,  the  court  may  onler 
the  sheriff  of  the  county  to  summon  a  suffi- 
dent  number  of  qualified  persons  to  com- 
plete the  panel."  Because  of  appellant's 
challenges,  the  number  of  the  panel  wua  re- 
duced to  a  less  mmiber  th.m  required.  Tbose 
summoned,  but  not  selected,  nt  t^e  first 
oi^anlzaUon  of  the  psmcl,  could  not  be  called, 
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tor  they  Iiad  been  "tUsdiarged  for  tbe  term." 
It  Is  to  provide  for  Just  such  a  contln^ncy 
as  arose  in  tliis  case  that  authority  Is  given 
to  summon  a  sufficient  numt>er  of  qualified 
p'ersons  to  complete  the  panel.  That  Is  just 
what  was  done  In  this  case,  and  the  grand 
Jury  so  called  was  sdected  as  auAorlsed  by 
law. 

4.  Appellant's  n^t  contention  Is  that  fhe 
court  erred  In  sustaining  the  demnrrer  to  his 
plea  of  former  Jeopardy  and  acquittal,  be- 
cause of  the  proceedings  had  upon  the  flnt 
Indictment  **In  general,  It  may  be  said  that 
Jeopardy  begins  when  a  trial  Jury,  upon  a 
sofliclent  Indictment  In  a  court  of  competent 
Jurisdiction,  has  been  impaneled  and  awom 
to  try  the  case."  State  t.  Bedman.  17  Iowa, 
329;  11  Amer.  St  Eng.  Enc.  Law,  930.  The  In- 
dictment not  being  auffldpnt,  Jec^ardy  did  not 
begin  with  me  Impaneling  of  that  Jury. 
There  was  no  trial  or  retdlct,  the  case  har- 
Ing  been  legally  taken  from  the  Jury;  and 
therefore  no  acquittal.  The  demurrer  was 
properly  sustained.  Appellant's  final  con- 
tention Is  that  upon  the  whole  record  no  I^nl 
Judgment  could  be  pronounced.  The  only 
reasons  Indicated  are  those  already  consider- 
ed. Entertaining  tbe  tIows  we  have  ex- 
pressed, we  tbiok  the  Judgment  of  the  dis- 
trict court  Is  folly  authorised  law,  and  it 
is  tiierefoie  affirmed. 

KINNB.  J.  took  no  port 


rAWKNBR  T.  LBW  SBflTH  WALL  PA- 
PER GO.  et  ol. 
Supreme  Oonrt  of  Iowa.    Uay  10,  1896.) 
Ookthaot  to  DsuniB  Goom  —  Constbuotiom — 

AOTIOIT  rOB  XTONDBUTBRT  —  FaBOL  EnDBNOB 

or  Fbiob. 

1.  A  written  contract  red  ting  that  "on  de- 
mand I  promise  to  delirer  to  the  order  of  F. 
9800  *  *  *  In  wall  paper,  at  wholesale  price, 
good,  clean,  assorted  stock  out  of  my  ati)ve,"  Is 
UDamhisaoui,  and  means  that  such  "wholesale 
price"  is  to  he  determined  as  of  the  time  de- 
mand Is  made  for  the  paper. 

2.  In  an  acdon  tor  failnre  to  delirer  the 
paper  at  such  price,  parol  eTidence  is  Inadmia- 
flible  to  show  that  at  the  time  of  makiox  the 
contract  the  parties  agreed  that  the  wholeaale 
price  diould  be  as  stated  on  a  printed  card  then 
delivered  to  the  purchaser,  since  it  changed  the 
terms  of  the  written  contract.  49  N.  W.  Rep. 
1003,  reversed. 

Appeal  from  district  court,  Polk  coun^f 
M.  Savanani^,  Judge. 

Action  on  a  written  contract  for  the  deliv- 
ery of  wall  paper.  Verdict  and  Judgment 
toe  defendants.    Plaintiff  appeals. 

J.  R.  Rarcrc^  and  Orom  Bowoi,  for  ap- 
pelant.  P.  F.  Bartle,  for  appelleea. 

KINNB,  J.  1.  The  qnesdon  In-ndTed  In 
this  case  was  deemed  of  such  Importance 
that  a  rdiearing  was  granted,  and  farOier 
argument  had.  Hie  orU^nal  oi^on  win 
be  found  In  48  N.  W.  Rep.  1008.  Plaintiff 
dedared  upon  tba  following  written  con- 


tract: "Des  Moines,  Iowa,  July  11,  1887.  On 
demand  I  promise  to  deliver  to  the  order 
of  B.  F.  Fisher  eight  hundred  dollars,  Gess 
20  per  cent  discount,)  in  wall  paper,  at 
wholesale  price,  good,  clean,  assorted  stock 
out  of  my  store  on  Fifth  street,  Des  Moines. 
Iowa.  No  storage.  Lew  Smith  Wall  Pa- 
per Co."  On  the  same  day  there  was  in- 
dorsed on  the  bade  of  said  contract  a  state- 
ment signed  by  Fisher  that  he  had  gtveu 
Towne  &  McFariand  an  order  for  $200  worth 
of  said  paper,  and  that  It  had  been  deliv- 
ered to  them;  also,  an  assignment  of  the 
contract  to  the  plaintiff.  It  was  averred  that 
demand  had  been  made  for  the  balance  of 
the  goods  at  the  wholesale  price,  and  that 
defendant  refused  to  deliver  the  goods  at 
said  price.  Judgment  was  asked  for  ?G00 
and  Interest.  The  defendant  admitted  the 
erecutlon  of  the  contract,  the  payment  of 
the  $200,  and  denied  all  the  other  allega- 
tions In  the  petition.  He  also  pleads  that, 
at  the  date  of  making  the  order  and  of  its 
acceptance  by  Fisher,  the  "wholesale  price" 
for  good,  dean,  assorted  wall  paper,  and 
the  price  upon  which  said  order  was  basi'd. 
and  at  which  said  paper  was  to  be  ddlv- 
ered  by  defendant  to  and  accepted  by  payee 
was  agreed  upon,  and  set  forth  on  a  card, 
then  shown  Fisher,  and  a  copy  of  same  Is 
attached  to  the  answer;  that  the  schedule 
of  prices  printed  upon  Hie  card  were  then 
agreed  upon  between  the  parties  to  said  or- 
der as  the  then  wholesale  prices  at  which 
paper  was  to  be  delivered,  and  said  card  ac- 
companied tbe  order,  as  a  part  of  It,  and  a 
I»art  of  tbe  contract  fixing  the  wholesale 
price  for  said  paper.  It  is  also  averred  that 
defendant  has  tendered  the  $000  In  paper 
to  plaintiff,  in  accordance  with  the  contract 
and  terms  of  said  card. 

2.  Defendant  was  permitted  to  prove  tibat 
when  the  contract  was  made  between  the 
parties,  lie  handed  plaintiff's  assignor  a  card, 
having  printed  thereon  a  price  list  of  wall 
paper,  and  Hiat  he  was  to  take  tbe  paper 
mentioned  in  the  contract  at  the  prices 
stated  on  the  card.  This  evidence  was  ob- 
jected to,  as  It  tended  to  vary  and  cratra- 
dlct  the  written  contract  of  parties.  De- 
fendant daims  the  eridence  was  admlarible 
as  constitatiiig  a  part  of  the  contract;  that 
thou^  K  was  on  a  separate  piece  of  paper, 
stUI  it  was  in  fact  bat  a  part  of,  and  alto- 
gether constituted  but,  one  contract  The 
rales  of  law  touching  tbe  admission  ot  paroL 
oontemporaneous  evidence,  to  odd  to,  vary, 
or  contradict  tbe  terms  of  a  written  con- 
tract, are  well  settled,  ^e  difficulty  In 
these  cases  generally  arises,  not  as  to  any 
donbt  as  to  what  the  law  is,  but  as  to  wheth- 
er or  not  the  case  presented  comes  within 
the  rules  prohttdting  Oie  Introduction  of  such 
evidence.  We  do  not  think  the  erldeuce  was 
admlsBtblew  It  t«ided  to  add  to,  vary*  snd 
contradict  the  written  contract  By.  the 
terms  of  the  contract  defendant  company 
bound  Itself  to  ddiver  to  plaintiff,  whenever 
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be  demaaded  U,  wall  paper  of  the  raloe  of 
$800,  Qem  20  per  cmt  dlseonnt,)  and  the 
price  of  the  paper  was  hy  the  very  word- 
IDE  of  the  contract  to  be  the  wholesale  price 
at  the  time  of  such  delirery.  The  Instm- 
ment.  It  occurs  to  va,  was  in  no  wise  am- 
blgnous  or  uncertain,  so  as  to  call  for  ex* 
triQsle  evidence  to  render  certain  the  mean- 
lag  of  lanffnage  which,  wlthoot  it,  would 
be  obscore  or  unintelligible.  It  required  no 
explanation  as  to  what  the  "wholesale  price" 
meant.  The  words  "wholesale  price"  hare 
a  fixed,  certain,  and  well-defined  meaning 
In  the  mercantile  worid.  They  mean  the 
price  fixed  on  merchnndlae  by  one  who  boys 
iQ  large  quantities  of  the  producer  or  mann- 
factorer,  and  who  sells  the  same  to  Jobbers, 
or  to  retail  dealers  therein.  Neither  can  it 
be  Boccessfnliy  <dalmed  that  the  written  con- 
tract teares  it  a  matter  of  doubt  or  nncer- 
taln^  as  to  what  wholesale  price  should 
be  oaed  In  determining  the  value  of  the  pa- 
per. The  plaintjfT  or  bis  assignor,  by  the 
plain  terms  of  the  contract,  had  a  ri^t  to 
demand  its  fulfillment  whenevOT  he  chose 
BO  to  do.  nte  contract  was  by  Its  terms 
to  be  satisfied  by  delivery  of  wall  paper  at 
wholesale  price,  the  delivery  to  take  place 
on  demand.  It  was  then  a  contract  In  all 
respects  complete  and  perfect  as  to  the  par- 
ties, -the  sabject-matter.  and  the  delivery. 
Tben  la  no  claim  that  the  schedule  of  prices, 
as  set  forth  on  the  card  introduced  In  evi- 
dence, was  to  be  a  part  of  the  written  con- 
tract, and  was  omitted  by  accident,  mistake, 
oveiri^^  or  fraud.  No  nich  tosoe  Is  taeeeDt- 
ed.  The  evUmce  objected  to  would  work 
a  mateilal  change  in  the  terms  of  the  con- 
inet  It  ahoWB  Hiat  die  paper  was  to  be 
reeetrcd  at  a-  pdoe  wUcSi  was  agreed  upon 
when  the  omtract  was  ezecnted,  and  out- 
ride of  the  provlslm  of  the  written  con- 
tract It  meanued  ttie  amount  of  paper 
tlat  ahonld  Iw  received  under  the  written 
contract  1^  the  Qien  wholesale  market  price, 
when  tibe  written  contract  measured  the 
anuHuit  of  paper  to  be  delivered  under  It 
by  the  wboleaale  price  at  the  time  of  demand 
made  tor  the  goods. 

3.  Another  thing  most  be  borne  in  mind 
In  determining  as  to  whether  or  not  the  writ- 
ten contract  Is  such  ttat  it  can  be  varied 
pand  evidence,  and  that  is  that  the  law 
raises  eertain  implications  from  the  terms 
used  In  tlio  contraot  Tbat  whatever  the 
law  thus-  implies  from  the  language  used 
in  the  writing  Is  as  mudi  a  part  of  the  con- 
tract as  that  which  is  expressed  therein. 
Worta  V.  Hersh^,  8S  Iowa,  348;  Bmlgrant 
Co.  V.  Clark,  47  Iowa,  673;  Lumber  Ca  v. 
Mead.  (Bfinn.)  44  N.  W.  Kep.  800.  Hence.  If 
the  omtract  as  txpnaaeH,  or  viewed  In  the 
light  of  what  the  law  thus  tmpUes  from  the 
language  used  fherdn,  U  clear,  definite,  and 
complete,  the  mle  apidies  that  It  cannot  be 
added  to,  varied,  or  oontradicted  by  extrin- 
ric  evidence.  We,  have  endeavored  to  show 
that  tlila  eontraot  la  complete  in  itadf,  and. 


when  construed  In  the  light  of  its  lej?al  Im- 
port, there  can  be  no  doubt  as  to  its  mean* 
Ing,  and  It  does  not  need  the  aid  of  extrin- 
sic evidence.   2  Pars.  Oont.  (7(b  Bd.)  pp. 

68;:,  694. 

4.  It  Is  snid  that  a  contract  may  rest  port- 
ly In  writing  and  partly  In  parol,  and  that  In- 
such  cases  extrinsic  evidence  la  admisslblB- 
to  establish  that  part  which  la  not  written^ 
This  exception  Is  as  well  setFtled  as  the  mle- 
itself.  But  extrin^dc  evidence  In  such  cases 
Is  only  admissible  when  that  part  of  the 
contract  sought  to  be  thus  established  relates 
to  some  matter  about  which  the  writing  i» 
rflent  If  the  proposed  evidence  is  In  any 
way  InconMstent  with  the  terms  of  tlie  writ- 
ing, such  evidence  Is  inadmissible.  Blalr  v^ 
Btrttolph,  72  Iowa,  31,  83  N.  W.  Rep.  349; 
17  Amer.  &  Eng.  Enc.  Law,  pp.  443,  444; 
7  Amer.  &  Eng.  Enc  Law,  p.  91;  Taylor 
V.  Oaiiand,  3  G.  Oreen,  22;  Annls  v.  Annls, 
61  Iowa,  220,  16  N.  W.  Rep.  97.  In  the  case 
at  bar  the  evidence  Introduced  related  to 
matter  as  to  which  the  contract  Itself  speaka. 
with  certainty.  The  legal  import  of  the  con- 
tract determined  that  the  wholesale  price- 
therein  mentioned  should  be  ascertained  oa- 
of  the  date  a  demand  and  delivery  of  the 
goods  was  made.  It  was  then  Impossible 
that  in  advance  of  that  time,  and  at  the- 
tlme  the  contract  waa  made,  the  parties 
could  hj  parol  ingraft  upon  It  a  provision  in- 
c<MD8l8tent  with  the  written  contract  as  inter- 
preted by  the  law.  As  we  have  said,  the 
mle  prohibiting  the  Introduction  of  contem- 
poraneous parol  evidence  to  add  to,  change,, 
or  contradict  a  written  contract  Is  as  clearly 
applicable  when  the  effect  of  such  evidence 
Is  to  change  the  terms  of  the  contract  as  In- 
terpreted by  the  law  as  when  It  contradicta^ 
or  varies  the  expressed  provisions  of  It 

5.  The  court  Instructed  the  Jury  that  If 
they  found  that  at  the  time  the  written  con- 
tract vras  made  a  card  containing  a  Ust  of 
prices  of  wall  paper  was  produced  and- 
shown  to  said  Ulsher,  and  It  mts  agreed  be- 
tween him  and  tte  defendant  that  said  card: 
spedfled  the  wholesale  price  attatdied,  and  It 
was  d^vered  to  Fisher  with  the  written- 
contract  as  a  part  of  It,  and  the  goods  were 
to  be  fumtahed  under  said  contract,  then 
the  defendant  had  a  right  to  charge  for 
paper  fnmldied  to  the  plaintiff  or  bla  assign- 
or the  prices  appearing  on  said  card.  For 
the  reasons  heretofore  given,  this  Instruction- 
was  erroneous. 

6.  While  It  is  c^petent  hi  constmlng  a 
contract  to  abow  the  situation  of  the  par- 
ties, the  subject-matter  of  tlie  contract,  and- 
acts  of  tile  parties  under  the  cfmtract,  a» 
tending  to  show  how  13i^  understood  It, 
Btm  this  cannot  be  done  to  the  extent  of 
varying  or  contradicting  a  written  contract, 
when  socih  contract  la  certatu.  complete,  and 
unambiguous,  ^e  case  of  Thompson  v. 
Locke,  65  Iowa.  432.  21  N.  W.  Rep.  762,  was- 
one  where  the  contract  was  not  complete  ln> 
nil  ito  porta.  Shnler  v.  Dutton,  TK  Iowa. 
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1S7,  SD  N.  W.  Rep.  280;  Btgelow  T.  WH- 
son,  77  Iowa,  603.  42  N.  W.  Bep.  SOL  Por 
die  reoaons  given  the  Jud^ent  <hC  th»  diatilct 
oonrt  1m  zereraed. 


WILLIAMS  T.  TSGHANTZ. 
(Bnprame  Court  of  Iowa.    May  16,  18B8.) 
BnABUtHiHO  Lost  BoDNOAttiBS— bscsa  on  Ap- 
peal— EVIDBNCB. 

1.  On  appeal  from  the  commiBBioner's  re- 
port in  proceediagB  tx>  settle  disputed  bouad- 
aries  and  lost  corners,  under  Acts  15th  Gen. 
Assem.  c.  8,  the  appellee  may,  at  the  cloae  of 
appellant's  evidence  in  chief,  file  a  reply  to 
ai^lant's  exceptions  to  the  report,  alleieina 
that  the  line  established  by  the  commissioner, 
though  different  from  the  goremment  line,  is 
nererthelesa  the  true  line,  oecause  maintained 
and  acquiesced  in  by  appellant  and  those  in- 
terested for  more  than  10  years.  Given,  J., 
disBenting. 

2.  On  SDch  appeal,  it  is  proper  to  Incw- 
porate  in  the  abstract  the  opinion  of  the  lower 
court. 

3.  Such  an  appeal  is  not  a  trial  de  novo. 

4.  Eridenee  of  comera  recognised  and  ae- 
qiriesced  in  by  the  adjoining  ownwa  for  orer  10 
Tears  was  competenL 

Appeal  from  district  conrt,  Henry  connty; 
Charles  D.  Leggett,  Judge. 

Thla  la  a  Bpecial  proceeding,  by  wWch  it 
la  aoo^t  to  establlah  the  comera  and  bound- 
atlea  ot  certain  real  eatate  owned  by  tbe 
partlea.  A  conunlsaloner  was  appointed  with 
the  consent  of  the  parties.  The  commiasloaer 
filed  hla  report  Appellant  excepted  to  the 
report,  and  the  court,  after  the  introduction 
of  evidence  by  the  respective  parties,  enter- 
ed an  order  afflnidng  the  report,  from  ii^iloh 
order  the  defendant,  Tschantz,  appealed. 

W.  &  mthrow,  for  appellant  Leggett  ft 
McKeme^,  tar  appellee. 

ROTHROCK,  J.  1.  The  proceeding  Is  under 
chapter  8  of  the  Acta  of  the  IBtta  General 
Aaaonbly.  and  no  complaint  la  made  as  to 
the  application  for  the  appolntm^t  of  the 
oommissloner.  It  appears  from  the  answer 
of  the  appellant  that  he  concurred  with  the 
plaintiff  in  the  request  that  a  commissioner 
should  be  app<^ted,  and  by  his  exceptions 
to  the  report  of  the  commissioner  It  was 
claimed  that  Hie  line  was  Incorrectly  estab- 
lished by  the  commis^cmer,  and  It  was 
prayed  that  the  r^rt  be  disapproved,  and 
that  the  "court  hear  testimony  that  the  true 
line  dividing  said  sections  may  be  fixed,  and 
deft^ndants  freed  from  further  annoyance  and 
loss."  In  pursuance  of  this  demand,  the 
court  did  hear  the  testimony  of  a  large  num- 
ber of  n'itnesses  Introduced  by  the  reepoctive 
parties,  and  made  an  order  establishing  the 
Ifoundary  line  In  accord  with  the  report  of 
the  0(Mnmlssloner. 

The  flist  exception  taken  to  the  proceeding 
by  the  defendant  was  an  exception  to  a  reply 
to  the  exceptions  to  the  report  filed  by 
the  defendant.  This  reply  was  filed  at  the 
close  of  the  introduction  of  the  defendant's 


(Iowa. 

evidence  In  chief.  The  reply  vaa  to  the  ef- 
fect that  ttxe  true  Une  was  tbe  aame  as  that 
reported  by  the  oommlsMioner,  because  the 
same  was  surveyed  and  established  by  the 
connty  surveyor  at  tbe  Instance  of  appellant 
and  ottier  parties  In  Intnest  and  that  said 
survey  had  been  maintained  and  acquiesced 
In  by  defendant  and  the  other  parties  tn  in- 
terest for  nuHre  tlian  10  years  1^  setting 
fatoes  and  making  other  Improvanents  on 
the  lines  of  that  aorvey-  That  survey  was 
made  more  than  10  years  before  the  com* 
menoemmt  of  this  proceedln^^  The  ground 
of  the  objection  to  tills  reply,  and  to  the  evl- 
denoe  Introduoed  to  anatain  Its  averments,  Is 
tbat  It  Introduoed  a  new  dement  In  the  case, 
and  that  no  nich  Issue  was  Invidved  In  the 
proceeding,  and  that  the  only  purpose  of  this 
proceeding  Is  to  ascertain  where  the  original 
government  lines  and  comers  were  located. 
In  other  words,  It  la  claimed  that  where,  in 
a  proceeding  like  ttda.  It  appears  fnnn  the 
evidence  that  the  original  government  cor- 
ners and  Unes  have  been  l^nlly  dianged  by 
adverse  posaeaaltxi,  or  by  the  acts  and  aoqiol- 
cacenoe  of  adjoining  owners,  tbe  oonrt  nrast 
limit  Its  Inquiry  to  fbe  proper  location  of  the 
govemmoit  lines  and  corners.  It  Is  appar- 
ent that  soch  an  Inquiry  would  determine 
no  tight  The  spedal  proceedings  wotdd  be 
a  mere  farce.  It  would  be  the  finding  of  a 
fact  which  would  In  no  manner  determine 
the  rights  of  the  pardea.  It  waa  no  error  to 
permit  the  reply  to  the  exceptions  to  be  filed. 
Indeed,  no  reply  was  necessary.  The  defend- 
ant requested  the  court  to  hear  testimony 
and  fix  tbe  true  lino.  It  was  a  requeat^  not 
to  hear  a  moot  case,  which  wonld  detemdne 
no  rl^t  bnt  to  take  evldenoe,  and  determine 
the  ri^ta  of  the  partlea;  and  It  was  com- 
petent tor  the  court  to  make  a  finumg  Inde- 
pendent of  that  made  by  the  oomndsaloner, 
and  especially  Is  this  so  where  the  evidence 
Is  recdved  at  the  request  of  tbe  parties,  as 
was  done  In  thla  case. 

2.  The  court  filed  Its  dedaton  In  writing, 
wbldi  was  as  follows:  "The  evldenoe  seems 
to  me  to  show  that  the  comer  aa  established 
Mr.  George  C.  Tan  Allai.  as  county  sur- 
veyor. In  1804,  Is  the  orl^nal  owner  de- 
scribed In  the  field  notes  of  the  United  States 
government  survey.  But  It  Is  also  shown, 
particnlarly  by  the  additional  evldenoe  of- 
fered on  tbe  second  hearlni^  tbat  the  adj<riu- 
Ing  proprietors,  taiohidhig  Mr.  T86hutt%  ao- 
qniesced  In  tbe  subsequent  survey  which  was 
made  by  Mr.  Mann  whoi  he  was  county  sur- 
veyor, and  that  they  bought  and  sold,  and 
set  their  fences  and  other  Improvements,  on 
the  lines  of  tliat  survey.  To  permit  any  of 
them  to  Insist  upon  the  Van  Allen  survey 
now  seems  to  my  mind  contrary  to  the  inten- 
tion of  tbe  statute  as  Interpreted  by  the  su- 
preme court  In  Davis  v.  Curds,  08  Iowa.  66, 
25  N.  W.  Rep.  932.  A  motion  waa  filed  In 
this  court  to  strike  the  decisfcm  or  opinion 
from  the  abstract  The  motion  will  be  over^ 
ruled.  It  la  always  desirable  upon  an  exami- 
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nation  of  an  appeal  that  this  court  ahould  be 
advised  of  the  reasoning  npon  which  the  trial 
court  proceeded  In  detwmlnlng  a  case. 

3.  Tills  appeal  Is  not  triable  anew  in  this 
court,  and  the  evidence  fully  sua  tains  the 
finding  that  the  defendant  was  precluded 
from  questioning  what  was  known  as  the 
"Mann  Surver,"  both  by  liis  acquiescence 
iheretu  and  by  reason  of  the  lapse  of  time. 

4.  And  In  our  opinion  the  court  correotly 
ooustmed  the  case  of  Doris  t.  Curds.  68 
Iowa.  titi.  25  N.  W.  Kep.  0:12.  It  Is  there  held 
that  where  it  appears  that  when  comers  arc 
found  which  have  been  recognized  uid  ao- 
quieeced  la  by  the  adjoining  proprietors  for 
W  years,  comers  should  not  be  estttbllahed 
plsewhera  In  the  case  at  bar  that  fact  was 
foimd  by  the  court  upon  sufficient  evidence, 
aud  appellant  could  not  rl^tfully  object  to 
the  eviUrace^  because  whether  the  hearing 
is  l>efore  the  conmilsslfmer  or  the  court,  evi- 
dence of  "comers  that  have  been  recognized 
nx  sucii  by  the  adj(^ng  proprietors  for  ov« 
10  years"  Is  l^-  the  statute  made  competent 
f^Tidettce.  Section  4S00,  McOlaln's  Code.  The 
Jndgxnent  and  order  <xC  the  dlstriot  court  are 
atfirined. 

GIVfiN,  J.,  (dlssoittng.)  I  cannot  concur 
In  tlie  coDGlustmi  that  questions  of  title  ^ 
adverse  iKwocetlon  or  occupancy  may  be 
tried  In  ttUs  iwoceedlng.  It  seems  to  me 
that  Hie  necessity  for  and  tHe  language  and 
purpose  of  diapter  8,  Acts  15th  Oeo.  Assem., 
under  which  this  proceeding  Is  had,  fortdds 
such  a  comduslon.  I  am  clearly  of  the  opln- 
lott  that  ttie  sole  purpose  of  that  fiiaptee  Is 
the  pennanent  establishment  of  comers  and 
bonndarles  tolaiid8,and  not  the  settlemwtitf 
dtlea  based  upon  any  other  facts.  The  pro- 
TialMU  of  law  fi«-  settling  dUes  based  upon 
adverse  possesskm  or  occupanc?  were  ampla 
Sndi  titles  are  not  necessarily  dejioident 
upon,  but  fOtiea.  independent  of,  the  true 
comers  and  boundaries,  and  rest  upon  ques- 
tions <a  tacts  whidi  It  Is  the  peculiar  proT- 
Ince  n/t  Juries  to  determine.  If  we  recall 
how  the  mythical  John  Doe  and  Richard 
Koe  used  to  figure  In  the  search  for  lost 
comeiB  and  bound:)  ries,  we  will  see  some- 
thine  of  the  necessity  of  sudi  a  law  as  I 
maintain  said  chapter  to  be.  The  basis  <tf 
all  sorreys  at  land  In  this  state  Is  the  gov- 
anmmt  siuv^.  The  laine  of  time  and  Im- 
provement of  the  country  has  and  will  con- 
tinue to  obscure  and  destroy  the  monuments 
that  mark  these  and  later  legal  surveys. 
The  preservation  of  these  comers  and  boun- 
aries  Is  a  matter  of  great  Importance,  yet 
without  a  statute  It  could  only  be  done  by 
te^ous  and  expendve  litigation.  The  neces- 
■dty  for  a  plain,  speutly,  and  incxiiensive 
proceeding  by  which  lost  comers  aud  bound- 
aries can  be  established  and  perpetuated  Is 
beyond  quretton.  Chapter  8,  as  I  construe 
It,  meets  this  necesslt7-  Under  section  1,  ad- 
joining own«s  may,  by  agreeing  upon  a 
nrvey,  ud  recording  His  plat  thereof,  per* 


manenlly  establish  tiielr  comers  and  bounda- 
ries. Under  the  sections  following,  U  they 
do  not  so  agree,  this  proceeding  may  be  had 
to  pernuinently  establish  comers  and  botmd 
aries  that  "are  lost,  destroyed,  or  are  In  dis- 
pute." With  their  comers  nnd  boundaries 
permanently  and  legally  established,  there  Is 
DO  room  for  further  dispute  as  to  rl^ts 
resting  thereon.  The  skill  of  the  surveyor, 
rather  than  the  Judgment  of  courts  and  ju- 
ries. Is  required  In  relocating  lost  comers 
and  bouudariea;  hence  the  provision  for  ap- 
pointing a  commission  of  one  or  more  sur^ 
veyors.  If  it  was  a  question  of  occupancy, 
the  Judgment  of  a  court  and  jury,  rather 
than  the  skill  of  the  surveyor,  would  be  re- 
quired. Ixwt  comers  are  relocated  by  meas- 
urements from  recognized  points;  hence  the 
commissioners  are  authorised  to  take  evidence 
of  persons  aide  to  identify  any  original  gov- 
ernment comer,  or  other  legally  established 
comer  or  comers,  that  have  l>eeu  recognised 
as  such  by  the  adjoining  proprieters  for 
over  10  yeara  Thus  it  Is  that  tbo  surveyor 
gets  bis  starting  points  from  which  to  re* 
locate  the  lost  comer.  If  a  government  cor- 
ner is  found,  that  Is  ooutrolllng;  if  not,  then 
any  l^lly  established  comer,  or  com*  that 
has  beoi  acquiesced  In  as  sudi  for  over  10 
y>ja».  1  toll  to  discern  bi  all  tUs  how  a 
qnestlou  of  adverse  possesslmi  or  occv^ancy 
Is  iuvolred. 

I  would  heiAtate  to  dissent  from  tiie  ccm* 
durion  of  the  majority  upon  my  own  reason- 
ing, but  I  am  confirmed  In  my  conclusion  by 
former  deddons  of  tUs  oourL  In  Oates  v. 
Brooks,  59  Iowa.  510,  6  N.  W.  Rep.  605,  and 
13  N.  W.  Rep.  640,  the  dispute  was  sub- 
stantially as  In  this  case.  The  constitution- 
ality of  the  law  was  questioned  uptm  the 
grounds  that  It  denied  the  right  of  trial 
by  Jury,  and  deprived  the  party  of  property 
without  due  process  of  law.  In  q>eaklng  of 
the  nature  of  the  proceedings,  the  court  said: 
"The  proceedlug  contemplated  Is  a  summary 
proceeding  designed  to  determine  and  locate 
the  true  boundary  line  between  landowners, 
without  any  issue  nude  In  court  or  trial  by 
Jury."  After  stating  that  there  was  no  ques- 
tion of  title,  that  It  was  only  an  attempt 
betwem  the  parties  to  apply  their  respective 
deeds  to  the  face  of  the  earth,  and  that  de- 
fmdant  claimed  die  land  In  cohtroverey  on 
ctmditlon  that  it  was  within  section  15,  the 
court  adds:  "We  find,  It  Is  true,  some  In- 
timation that  they  dalmed  It  absolutely  by 
advene  poesessUm.  But  with  such  CUdm  we 
have  nothing  to  do  In  this  proceeding.  Sudi 
a  claim,  if  It  Is  valid.  Is  Independent  of  ttte 
true  location  of  the  section  line.  We  have 
to  do  with  nothing  except  the  conditional 
claim,  which  Is  dependent  wholly  upon  the 
true  location  of  tlie  section  line."  In  Smith 
T.  Scoles.  65  Iowa.  733,  28  N.  W.  Rep.  146, 
the  question  was  as  to  the  suffidencr  of  the 
petition.  Tills  court  held  that  where  Ow  dl» 
pute  did  not  pertain  to  the  question  tst  orlg^ 
iiial  bouadnries,  but   to  the  question  of 
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bonndartas  as  determined  by  tim  alleged  ad- 
vene poaseCBlon  of  one  of  tbe  parties,  a  com- 
mlsaloa  cannot  property  be  appointed. 
''Wben  Ote  qnestlon  In  dispute  la  12iat  of 
adrerae  poasesslon,  eltb»  party  has  a  right 
to  a  jory."  In  MltcfaeU  t.  Wilson,  TO  Iowa, 
»S2.  80  N.  W.  Rep.  588,  It  waa  taeld  that  tiie 
Olli^  of  a  BQpplemental  pleading  EdmUar  to 
tlie  reply  filed  In  this  caae  was  nnneceasary 
to  admit  the  eridence,  and  the  role  tbat  the 
qnesttoa  of  adverse  possesion  cannot  be  con- 
sldored  and  determined  In  this  kind  of  pro- 
ceedluK  Is  recognized  and  followed.  King  t. 
Brlgham,  (Or.)  31  Pae.  Rep.  601,  Is  a  well- 
consldered  case,  and  so  directly  in  point 
as  to  be  entitled  to  consideration.  Tlie  hold- 
ing on  this  qnestlon  Is  sufficiently  stated  in 
the  headnote  thus:  "(1)  Act  1887,  giving  to 
courts  of  equity  jurisdiction  to  tzy  cases 
where  a  dispute  exists  between  owneni  of 
adjotnlng  lands  concerning  the  boundaries 
thereof,  confers  on  Budi  courts  authority  to 
ascertain  the  true  boundary  lines  between 
adjacent  estates  which  have  become  con- 
tnsed  or  uncertain,  but  such  authority  can- 
not be  extended  to  the  determination  ftf 
title."  The  learned  judge  of  the  district 
court*  seems  to  have  rested  his  conclusion 
upon  Davis  v.  Oortls,  68  Iowa,  66,  2S  N.  W. 
Kep.  082,  and  counsel  for  appellee  strongly 
urge  that  case  as  supporting  the  conclualon. 
"Shen  certainly  are  ecpresslons  fbnnd  In 
that  opinion  that  seem  to  support  the  con- 
clusion of  the  lower  court,  but  a  careful 
examination  of  tbs  caae  in  tlie  light  of  the 
questions  presented  and  of  tbe  statute  leads 
me  to  a  cUfferent  view.  The  dispute  there, 
na  here,  was  the  tnie  location  of  the  lost 
section  comer.  In  1886,  County  Surveyor 
Blakeidee  had  relocated  that  comw  as  claim- 
ed l^the  defendants  and  adjoining  proprto- 
tera,and  thepiddlchadreoogniaedltformany 
years,  and  Improved  by  roads,  fences,  tmUd- 
Inga,  et&  Two  reports  were  made,  the  ma- 
Jori^  fixing  the  comer  as  didmed  by  plaln- 
tUEs,  the  minority  as  established  by  Blake» 
lee,  which  was  as  claimed  by  defendants. 
The  lower  court  approved  the  majority  re- 
port, and  this  court  reversed,  sajrlng:  "Onr 
conclusion  Is  that  tbe  court  should  have 
held  that  the  Blakedee  oomer  was  tbe  true 
<me."  The  Blakedee  surrey,  and  fb&  long 
recognlttoD  of  It,  warranted  the  condusUm 
that  it  marked  the  true  oome^.  The  evi- 
dence of  occupancy  and  recognition  was  not 
considered  for  any  other  purpose  than  to  re- 
locate tbe  lost  comer.  It  was  dalmed  ttiat. 
If  defendants  had  "open,  adverse  possessUm 
under  color  of  title  or  dalm  ot  right,  they 
can  hold  the  land  without  regard  to  the 
locatim  of  tbe  corner.**  The  court  saya: 
"Such  a  construction  of  the  statute  under 
which  this  proceedtaig  Is  had.  instead 
1^  slmpllQing  these  controvendea,  about 
boundary  lines,  which  have  always  t>een  a 
source  of  needless  lltlgatlim,  would  make  the 
statote  a  means  of  oppresdon."  It  Is  further 
sold  tiut  IX  the  proceeding  "determines  no 


(Iowa, 

tls^t,  bat  mefdy  th»  abstract  question  nm 
to  wliere  tbe  comer  waa  established  by  the- 
govemment  survey,  the  statnte  is  of  no  avail 
whatever."  This  is  certainly  true  as  to 
settling  lightB  by  adverse  possession,  awl 
that  la  what  la  meant.  It  is  available  for  re- 
locating lost  comers  and  bonndarlQi  upon 
which  Important  interest  may  depend. 
showing  that  the  question  under  considera- 
tion was  not  decided  as  claimed  In  that  case, 
we  quote  the  following:  "We  Incline  to- 
think  diat  It  was  not  the  Intention  of  the 
Ififi^alatnre  to  Impose  upon  tbe  commissioners 
the  trial  of  tbe  qnestlon  of  adverse  posses- 
aiOQ  to  lands,  and  that,  wlien  they  find  no 
marited  govemment  oomer,  bat  do  find  one 
that  has  been  acquiesced  in  by  adjohilntf 
propilet«s  for  tm  yean,  tber  Aould  report 
that  hut  to  tbe  coiui,  and  It  durald  be  ai» 
end  of  tho  proceedings."  It  is  farther  said: 
"We  are  dearly  of  the  opinion  that  the  only 
evidence  of  a  marfeed  comer  was  that  estab- 
Bshed  1^  the  Blakeslee  survey,  and  we  are* 
unwilling  to  allow  the  plaintiffs,  upon  thl» 
record,  to  establish  a  comer  elsewhere* 
which.  If  bdd  to  be  the  true  com«r.  would 
produce  so  serious  resnlts  as  the  making  and 
improving  ot  new  roada,  the  destractlou  of 
hedges,  the  removal  Af  foues  and  buUdings." 
DooUttle  V.  Bailey,  (Iowa,)  52  N.  W.  Rep. 
8S7,  was  a  proceeding  to  establish  a  lost 
section  comer.  Defendants  pleaded  acqolea- 
cence  in  the  point  claimed  by  them  and  One 
statute  of  limitations.  Tbe  eomndssion'^r 
recommended  the  pcdnt  claimed  by  plaintiffs. 
The  coui't  rejected  the  report,  and  catau- 
Ushed  the  comer  as  dabned  by  defendants. 
The  questions  considered  wm  whether  there 
had  been  acquiescence  fiir  eme  10  years, 
the  statute  of  Umltatlons,  and  vrtiethcr  the* 
court  erred  in  deciding  cMitraiy  to  recom- 
mmdatlon,  and  in  not  re-referring  the  mat- 
ter. Hie  court  says:  "Beardless  of  the 
qnestlons  of  acqutacenoe  and  ot  tbe  statute 
of  limitations,  we  think  fhe  dedston  of  the 
court  was  folly  Justified  1^  the  evidence. 
In  this  case  the  question  to  be  determined 
Is  not  where  tbe  govemment  comw  ought 
to  bave  been  located,  bnt  inhere  waa  it  in 
fiict  located?  Once  found,  or  the  place  of 
Its  locntlfm  identified,  it  must  control,  re- 
gftnUese  of  the  fiict  that  the  actual  location 
uf  the  comer  may  result  In  deflecting  the 
section  line  from  a  straight  comae  betweoi 
govemment  comers  located  Mist  and  west 
of  said  Biqiposed  lost  comer.  This  iwoceed- 
ing  Is  not  instituted  for  tbe  purpose  of 
straightening  lines,  thereby  removing  un- 
sl^tly  crooks  In  roads,  no  matter  how  de- 
sirable sndi  a  result  might  be,  but  it  is  to 
ascertain  the  location  in  fact  of  the  gov- 
emment comer."  It  is  fur(b«  said:  "We 
have  no  difficulty  In  finding  fnnn  It  [tlie 
evldeneel  tiiat  the  comer  In  controversy,  aa 
established  by  the  govemment  flurvey.  was 
at  the  place  contended  for  by  defesidant&" 
That  was  tiie  place  fixed  by  the  court,  and 
its  jodgmoit  was  affirmed.  In  Davis  t-  Onr 
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tto,  rapra,  aa  In  this  case,  the  lower  court 
4xod  a  point  otlier  tiun  t&at  eataWahed  br 
tbe  government  survey  aa  the  comer,  and 
<lM  case  was  rereniecU  and  the  comer  re- 
««tablifitied  where  It  waa  fonnd  to  harn 
t)een  eHtabUebed  by  the  original  survey.  It 
is  saM  Uiat  to  limit  the  Inquiry  to  the  proper 
location  of  the  govemineut  line*  and-  cor- 
nets wonld  determine  no  right,  and  that 
tbe  i^edal  proceeding  would  be  a  mere 
farce.  I  do  not  so  view  It.  The  proceeding 
may  be  had  as  to  any  loet,  destroyed,  or 
disputed  comer  and  boundary,  whether  ea* 
tabUshed  by  government  or  other  legnl  sur- 
vey. It  often  Is  a  matter  of  Importance  to 
iidjolnlns;  owners  to  know  where  the  true 
■corners  and  boundaries  of  their  lands  are, 
as  their  rights  deiiend  upon  them.  Neither 
nay  claim  ai^hlng  by  adverse  poeseHdon 
-«r  occnpancT,  yet  have  Important  rlgbta  de- 
f>eDdlng  upon  the  re-establlshment  of  a  lost 
comer.  It  Is  certainly  not  an  empty  pro* 
•ceedtaif;— a  farce— to  detemdne  so  Important 
.a  mattpr  as  tbe  tme  location  of  a  lost  comMr 
and  boundary  to  land.  By  this  proceeding 
the  true  comers  and  boundaries  are  estab- 
lished, and.  If  either  party  claims  rights  be- 
yond that  boundary,  by  virtue  of  adverse 
poesesalon  or  otherwise,  let  him  go  to  the 
•conrta  of  law,  where  bis  rights  can  be  paa»- 
ed  upon  as  provided  In  the  constitution, 
name^..  by  a  ftxrj. 


■GABR  V.  WHITEBBBAST  FUEL  CO.  at  aL 
(Supreme  Gonrt  of  Iowa.    Uay  16.  1893.) 

jMtMK  or  Coal  Land  —  Consthuotion  — Failduh 
TO  UiSB  Ahodnt  Bfbuvied — Mutual  Mistakb 
AS  TO  Available  CoaIi — Cbakob  or  Bchbbks — 

AOTIOX  rOK  ROTALTias. 

1.  A  lease  of  land  to  a  mining  eompany, 
In  ooDuda«tion  of  tbe  paymrat  to  tbe  lessor 
<jf  a  specified  royalty  on  merchantable  coal 
**to  be  taken  out  of  such  land,  required  the 
lessee  to  conduct  thereon  the  principal  mining 
bnsineas  In  the  county,  and  take  from  sncB 
land  a  majority  in  bushels  of  all  the  coal  mined 
by  it  in  snch  county  each  year,  except  that  the 
Amount  need  not  exceed  200,000  tons  per  an- 
nnnL  The  lease  waa  to  eontinne  imtll  the 
leasee  aboold  remove  all  the  "available,  mer- 
-chantable,  and  salable  coil"  on  the  land.  On 
4performanoe  by  the  lessee,  and  on  "condition 
tliat  it  shall  have  taken  out  all  the  available 
■coal  from  said  land,  as  contemplated/'  it  was 
■entitled  to  certain  specified  rignta.  add,  that 
the  chief  purpose  of  the  lease  was  the  mining 
<}f  all  available  coal  on  the  land,  and  the  pay- 
cnent  to  the  lessor  of  tbe  specified  royalty. 

2.  At  the  time  such  lease  was  executed, 
both  the  lessor  and  lessee  believed  that  there 
was  anfficient  available  merchantable  coal  on 
the  land  to  enable  the  latter  to  take  there- 
from tbe  anonnt  required  by  snch  lease,  bnt  In 
ji  few  years  it  transpired  that  the  lessee  oonld 
cot  take  more  than  one-half  of  all  the  coal 
mined  by  it  In  such  county  without  reducing 
the  ontpbt  from  other  land.  HM  that,  where 
th*  lessee  had  mined  all  the  available  ccmsI, 
and  the  leaaor  had  received  royalty  on  all  the 
merchantable  coal  mined,  the  latter  was  not 
■entitled  to  royalty  on  the  difference  between 
the  amoant  actually  mined  and  the  amount  re- 
MOired  br  the  contract  to  be  mined. 

3.  Where,  by  the  terms  of  such  lease,  the 
'eases  has  do  right  to  surroider  tbe  premises 


ontil  the  avallaUe  ooal  Is  exhausted.  It  la  not 
required  to  snrrendw  tli«n  to  entitle  It  to  «>• 

emption  from  payment  of  n^ty  on  coal  not 

mined  therefrom. 

4.  Such  lease  provided  for  the  payment  of 
royalty  on  the  lamp  coal.  After  ft  was  ese- 
cuted  the  lessee  ch.inged  the  screens  for  others, 
having  much  wider  spaces  between  the  bars. 
Before  the  change  the  miners  sent  out  quanti' 
ties  of  slacb,  Intended  to  be  l^t  In  the  mine, 
and  which  was  carried  over  tbe  screena  Into 
the  cars  designed  for  merciiantable  coal  only, 
causing  much  complaint  by  tbe  lessee's  cus- 
tomers. Held,  that  the  lessee  was  authorized 
to  change  the  screras,  diuie  merchantable 
coal,  contemplated  by  the  lease,  mast  be  pre- 
sumed to  be  of  a  quality  to  compete  with  the 
same  grade  taken  mm  other  mines. 

6.  Where,  in  an  action  to  recover  royalty 
on  coal  which  passed  through  the  new  screen* 
there  Is  evidence  that  as  large  a  pa  cent.  Of 
the  coal  mined  passed  over  the  new  as  over 
the  old  screens,  and  was  classed  as  lump  coal, 
and  plaintiff  falls  to  show  that  he  did  not  re- 
ceive royalty  on  as  large  a  proportion  of  the 
coal  mined  after  the  new  screens  were  adopt- 
ed as  he  did  before,  he  is  not  entitled  to  re- 
cover. 

Appeal  from  district  court,  Lucas  county; 
W.  I.  Babb,  Judge. 

Action  In  equity  for  an  accounting,  and  to 
recover  amounts  alleged  to  be  due  imder 
the  provisions  of  a  mining  lease.  There  was 
a  hearing  on  the  merits,  and  a  decree  for  de- 
fendants. Hie  plaintiff  appeals. 

0.  O.  Leech,  fbr  appellant  T.  IC.  Stuart 

and  Wm.  McXett,  for  appellees. 

ROBINSON,  O.  J.  On  the  13th  day  of 
June,  1874,  the  plaintiff  leased  540  acres  of 
land  In  Lncas  county,  which  he  then  owned, 
to  William  Haven.  The  lease  was  for  the 
term  of  Are  years,  and  gave  to  the  lessee  the 
right  to  project  for,  and  mine  and  remove 
from  the  leased  premises,  coal  and  other  min- 
erals, together  with  certain  privileges  for 
the  pturpose  of  carylng  on  mining  operations, 
which  need  not  be  enumerated.  The  right 
to  purchase  the  leased  premises  at  the  end 
of  5  years,  at  a  prloe  to  be  then  fixed,  or  to 
elect  to  extend  the  lease  for  a  period  of  20 
years  at  a  rate  of  royalty  not  exceeding  one- 
half  of  one  cent  per  bushel  for  merchantable 
coal  mined,  was  given  to  the  lessee.  An  un- 
divided two-thirds  of  the  rights  conferred 
upon  Haven  by  the  lease  were  afterwards 
assigned  to  J.  0.  Osgood  and  L.  R.  Fix,  and 
at  a  later  time  all  the  rights  of  the  three 
persons  last  named,  held  under  the  lease, 
were  transferred  to  the  Whltebreaat  Ooal  ft 
Mining  Company.  Goal  was  found  on  the 
leased  premises,  which  are  sometimes  de- 
scribed as  the  "Carr  Land,"  and  In  the  year 
1876  a  shaft  was  sunk  west  of,  and  near  to 
the  west  boundary  Une  of,  that  land,  entries 
were  run  Into  it,  and  the  mining  of  coal 
therefrom  was  commenced  In  the  summer  of 
that  year.  Operations  under  the  Haven  Iftase 
were  continued  until  the  17th  day  of  Febru- 
ary, 1880,  when  the  one  In  controversy  was 
executed  by  plalntlft  to  the  Whltebreast  Ooal 
&  Mining  Company  for  the  premises  Included 
In  the  first  lease.  A  copy  ol  the  second  lease 
Is  as  follows: 
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"TUB  memonadTiiik  of  acreement.  made 
and  eatend  Into  on  tills  ITth  day  ot  Veb- 
maxjt  A.  ]>.  1880,  by  and  between  ^rron  O. 
Carr,  of  IxmlavUle,  Ky.,  paity  of  I3ie  firet 
part,  and  the  Whltebreaat  Goal  ft  Mining 
Company,  of  Burllngtm,  Iowa,  party  of  the 
second  part,  wltnesseth,  that  for  and  In  con- 
ridecatlon  of  tba  corenants  and  agreements 
hereinafter  contained,  to  be  performed  by 
the  party  fxt  the  second  part,  and  of  the 
farther  sum  of  one  (1)  dollar  tat  hand  paid, 
the  receipt  whereof  Is  hereby  acknowledged, 
the  party  of  the  first  part  does  hereby  demise 
and  lease  unto  tlie  said  party  of  the  second 
part  the  following  described  real  estate,  sit- 
oate  and  being  In  Lncas  comity,  in  the  state 
of  Iowa,  to  wit:  The  northwest  quarter  of 
the  northeast  quarter,  the  south  half  of  the 
northeast  quarter,  the  south  half  of  the 
northwest  quarter,  the  north  half  ot  tiw 
southwest  quarter,  the  nortiieast  quarter  of 
fihe  southeast  quarter,  the  south  half  of  the 
southeast  quarter,  In  section  c^^teen,  (18.) 
and  also  the  northwest  quarter  of  tiie  north- 
east quarter,  the  souUi  fractional  part  of  the 
northeast  quarter  of  the  northwest  quarter. 
In  section  nineteen.  (19.)  and  also  tiie  south- 
west  quarter  of  the  northwest  quarter,  and 
the  north  fractional  part  of  the  northwest 
quarter  of  the  southwest  quarter,  in  section 
seventeen.  (17,)  all  being  in  township  seventy- 
two  (7^  north,  and  range  twenty-two  (23) 
west  ot  the  fifth  principal  meridian,  and  con* 
tolnlng  five  hundred  and  forty  (54(Q  acres, 
more  or  less;  to  hsTS  and  to  hoM.  the  same 
for  a  tenn  beginning  the  1st  day  ot  January, 
A.  D.  ISSO,  and  continuing  until.  In  minli^ 
and  operating  Its  miutaig  bujaiuess  with  th^ 
diligence  and  In  the  manner  hereinafter  pro- 
vided, the  party  of  the  second  part  shall  be 
able  to  mine  and  remove  all  the  avallatde 
and  merchantable  and  salable  coal  to  be 
found  therdn,  and  ft>r  the  said  purpose  eS 
mining  sold  land,  and  other  purposes,  anil 
subject  to  the  following  tenns,  conditions, 
and  provlHlons,  as  the  same  are  beiylnafter 
specified  and  set  forth: 

"Said  party  of  the  second  part  Is  hereby 
granted  and  Invested  with  the  exclusive  right 
and  privilege  during  the  existence  of  this 
lease,  and  for  the  term  or  period  herdnaf tcr 
provided,  of  mining,  taking  out,  and  remov- 
ing all  the  available  coal  In  and  under  said 
lands,  and  the  ownership  and  right  to  sold 
coal  when  mined,  and  of  removing  from  said 
lands  siiid  coals,  and  any  other  mineral  that 
may  be  fotmd  thereunder,  and  to  that  end 
the  said  party  of  the  second  part  shall  also 
have  the  extduslve  right  to  sink  air,  water, 
and  hoisting  shafts,  and  exclusive  right  of 
way  f6r  side  tracks,  and  the  right  to  cut,  re- 
move, and  use  the  growing  timber  upon  satd 
lands,  necessary  for  mining  purposes,  also 
the  right  to  prospect  for  coal  In  the  usual 
manner.  In  addition  to  aaid  mining  right 
and  privilege,  said  party  of  the  second  part 
ore  hereby  granted  and  Invested  with  the 
actual  possesslmi  and  use  ot  the  surfiuse  of 


an  that  portion  of  said  lands  whldi  are  sltn- 
ated  nortli  of  ttw  a  B.  ft  Q.  Railroad,  as 
now  located  and  constructed,  during  the  tern 
of  this  ieaaa,  and  with  the  ri^t  to  sublet  the 
same  in  wbtde  or  in  parts.  Said  party  of  the 
second  part  are  also  granted  and  invested 
with  the  actual  use  and  possesion  of  not  to 
«cesd  four  <4)  acres  at  and  around  any 
shaft  or  shafts  urtUch  said  inrty  may  sink 
on  any  portion  of  said  land  south  of  said 
railroad  track,  and  the  ri^t  to  sidilet  the 
same^  In  whole  or  In  part,  tor  dwelling  and 
agricultural  purp'Mes,  or  tor  stores;  and  the 
limits  and  boundaries  of  said  parcels  are  to 
be  selected  and  deatgnated  by  said  party  of 
the  second  part.  In  writing,  to  the  party  of 
the  first  part  Said  party  ot  the  second  part 
are  also  to  have  the  right  ot  way  ortae  and 
across  said  land  south  of  said  railroad  to  and 
from  any  shaft  or  shafts  sunk  on  said  lands, 
and  the  exclusive  ri^t  of  way  for  side  tracks 
on  said  lands  south  of  said  railroad  during 
the  cootlnuanoe  hweot  It  Is  further  agreed 
and  provided  that  said  party  of  the  second 
part  Shall  have  the  «clnsiTe  rii^t  to  more, 
transport,  and  carry  over  and  across  any  of 
said  lands  thus  leased,  either  upon  the  sur- 
face, on  trades,  or  ri^t  of  way,  or  thnnij^ 
the  mines,  on  subterranean  tracks,  or  other- 
wise, OD  said  land,  any  coal  owned  said 
company,  taken  and  mined  on  other  lands, 
or, any  material  which  may  be  necessary  and 
useful  In  conducting  the  mining  operations  of 
said  party  ttf  tiie  second  part,  during  the 
continuance  of  this  lease.  It  Is  agreed  and 
understood  that  said  party  ot  the  second 
part  shall  not  Impair  or  Injuriously  affect  the 
surface  of  said  land  south  of  said  railroad, 
except  as  shall  be  necessary  In  the  nunage- 
raent  and  prosecntkm  of  their  mining  opera- 
tions and  bualneas;  it  bdng  eqvessly  vaAw- 
stood  that  said  party  ot  the  first  part  re- 
serves the  ri^t  to  use,  occupy,  and  lease 
uid  sdl  subject  to  this  lease,  for  agricultural 
purposes,  all  said  lands  south  of  the  railroad, 
except  such  tracts  as  may  be  sdected  by  the 
parties  ot  the  second  part  around  the  shafts. 
But  tt  is  expressly  provided  that  nel^er  sold 
party  of  the  first  part,  nor  his  heirs  and  as- 
signs, shall  Interfere  Trtth  or  obsbuct  the 
woridng  and  operation  of  said  mines  by  the 
party  of  the  second  part.  Said  party  of  the 
second  part  shall  use  the  Umbex  grown  upon 
said  lands  tor  the  building  or  covering  at 
shafts,  and  other  purposes  connected  with 
and  Incident  to  said  mining,  tmt  not  for  tlie 
erection  of  buildings,  ties  for  side  tracks,  or 
for  general  purposes.  This  rls^t  shall  not  ex- 
tend to  any  timber  planted  and  grown  upon 
said  premises  hereafter.  The  provisions  of 
this  lease  do  not  require  the  lessee  to  sink 
any  shaft  or  shafts,  but  that  Is  left  to  d» 
pend  upon  its  own  eonslderatlcni. 

"For  and  in  consideration  of  the  said  prem- 
ises, said  party  of  the  second  part  hereby 
covenants  and  agrees  to  pay  to  the  said  par- 
ty of  the  first  part,  his  heirs  or  assigns.  In 
quarteriy  payments,  a  royalty  of  one-fourth 
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4tf  one  (1)  cent  per  bostael  of  the  same  wel^t 
u  paid  for  to  miners,  for  all  clean,  mer- 
diantable  coal,  or  for  all  salable  coal,  taken 
oat  the  preceding  quarter,  but  nut,  pea,  and 
slack  coal  to  be  free  of  royalty;  said  royal- 
ty to  be  payable  at  the  First  National  Bank 
of  Burlington,  Iowa,  or  such  other  place  In 
the  city  of  Burlington,  Iowa,  as  the  said  par- 
ty of  the  first  part  shall  indicate  and  request 
In  writing.  Said  quarterly  settlements  shall 
occur  at  the  dose  of  the  months  of  March, 
June,  September,  and  December  of  each  year, 
and  the  pigment  of  said  royalty  on  or  before 
the  fifteenth  of  the  month  following  such 
quarterly  settlement  It  Is  further  agreed, 
and  this  lease  Is  niH>n  this  Inducement,  and 
of  its  essence,  that  the  said  party  of  the  sec- 
ond part  will,  during  the  entire  term  of  this 
lensc,  vigorously,  diligently,  and  In  good 
faith,  without  oTaslon,  prosecute  its  mining 
and  cool  business  In  Lucas  county  so  as  to 
Increase  and  promote  that  business  as  far  as 
practicable;  that  It  wUl  folthfully.  and  with- 
out evasion,  conduct  the  prlnciiinl  business 
of  Its  mining  In  said  county  of  Lucas  on  and 
from  the  lands  her^  mentioned  and  de- 
scribed, and  that  said  party  of  the  second 
part  wlU  take  and  mine  from  said  land  a  ma- 
jority in  bushels  and  weight  of  all  the  coal 
that  Is  by  said  party  of  the  second  part 
mined  In  said  county  of  Lucas  In  each  and 
evi^ry  year;  but,  when  the  amount  of  coal 
taken  from  the  lands  herein  described  shall 
aggregate  two  hundred  thousand  (200,000) 
tons  per  annum,  then,  and  so  long  as  such 
quantity  — two  hundred  thoosand  (200,000) 
tons— shall  be  mined  from  said  land  annual- 
ly, said  party  of  Uie  second  part's  right  to 
mine  from  other  lands  shall  be  unlimited. 
Nothing  in  this  clause  shall  prevent  or  de- 
prive the  party  of  the  second  part  from  sup- 
plying their  contracts  and  the  market  with 
cool  from  other  lands  during  such  time  as 
the  coal  in  the  mines  on  the  lands  herein 
described  shall  be  unavailable,  in  consequence 
of  any  unforeseen  and  unavoidable  accident; 
but  such  rights  shall  only  contlcue  for  a  rea- 
sonable time,  and  until,  with  the  exercise  of 
proper  dlllgeace  and  care,  such  obstruction 
can  be  removed.  But  these  provisions  shall 
Dot  In  any  degree  relieve  the  company  from 
the  above  provisions  In  regard  to  diligence, 
bnt  shall  not  be  hdd  to  require  of  said  party 
of  the  second  part  that  It  shall  take  or  mine 
any  given  quantity  of  coal  from  said  land. 
When  this  lease  shall  have  been  performed 
by  said  party  of  the  second  purt.  and  upon 
condltlMi  that  It  shall  have  taken  ont  all  the 
available  coal  ^m  said  lands  as  contemplat- 
ed, then  the  exidntlon  of  the  term  riiall  not 
deprive  said  party  of  the  second  part  of  the 
right  to  the  ri^t  of  way,  side  tracks,  shafta, 
and  ftaor  (4)  acres  aronnd  «ttdi  lAuift,  If  It  Is 
desired  to  conttnne  them  In  nae  In  connection 
with  the  mines  on  other  lands;  and  socfa 
rijdit  th««to  shall  continue  free  so  long  as 
tb^  can  be  used  by  said  party  of  the  second 
part  In  coimeetlon  with  thrtr  general  mining 


opei-ationa.  At  the  expiration  of  the  term  of 
this  lease,  or  sooner,  If  the  same  shall  be 
sooner  terminated,  the  said  party  of  the  sec- 
ond part  shall  have  the  right  to  remove  all 
machinery,  trade  ilxtures,  and  improvements 
pertaluing  exclusively  to  the  land  for  agri- 
cnltiiral  purposes,  and  said  right  of  removal 
shall  oontiuue  for  a  period  of  thirty  days 
after  such  termination  or  expiration  of  this 
lease;  but  in  exerciMng  the  rl^t  of  removal 
of  Improvements,  tracks,  etc.,  It  ^lall  be 
done  carefully  and  prudently,  so  as  not  un- 
uecessarlly  to  Injure  or  Impair  the  shaft,  or 
other  parts  of, said  mine.  The  party  of  the 
second  part  hereby  agree  to  pay  all  taxes 
levied  upon  so  much  of  said  lands  as  to 
which  said  party  of  the  second  part  has  con- 
trol and  possession  of  the  surface. 

"It  Is  further  agreed  that  If  at  any  time 
the  said  party  of  the  second  part  shall  aban- 
don, or  willfully  omit  to  carry  on  In  good 
faith,  the  mining  business  and  mining  coal 
from  said  lands  herein  described,  us  pro- 
vided in  this  lease,  or  tf  said  party  shall 
fall  or  neglect  to  pay  the  royalty,  according 
to  quarterly  settlements,  for  any  two  (2) 
consecutive  quarters,  for  a  period  of  fifteen 
(15)  days  after  the  maturity  of  the  last  or 
second  of  such  quarteriy  installments,  then. 
In  either  of  sold  contingencies,  said  party  of 
the  first  part  shall  have  the  right,  absolute- 
ly, to  determine  this  lease  by  glvli^  a 
written  notice  of  his  election  so  to  termloate 
It.  Such  notice  shall  be  given  to  tbe  party 
of  the  second  part  at  its  office  in  the  dty 
of  Burlington,  and  if,  upon  such  notice,  the 
payment,  principal  and  Interest,  is  not  made 
within  ten  (10)  days  thereafter,  said  lease 
shall  absolutely  terminate;  but  no  right  so 
to  surrender  or  abandon  said  lease  la  hereby 
given  to  the  party  of  the  second  part.  But 
temporary  stoppage  of  mining,  in  conse- 
quence of  strikes  or  accidents,  or  from  other 
causes  beyond  the  control  of  said  party  of 
the  second  part,  or  for  other  causes  such 
as  may  occur  ta  the  legitimate  business  and 
good  faith  on  the  part  of  said  party  of  the 
second  part,  without  their  Intentional  fault, 
shall  not  be  deemed  an  abandonm^t  or 
willful  omission,  within  the  meaning  of  this 
clause. 

"Any  Installment  of  royalty  remaining  un- 
paid for  a  longer  period  then  fifteeen  (15) 
days  shall  draw  interest  at  the  rate  of  ten 
(10)  per  cent,  per  annum  after  its  maturity 
until  paid.  Said  party  of  the  second  part 
Is  hereby  required,  within  a  reasonable  time 
after  each  quarter,  to  furnish  to  said  party 
of  the  first  port,  by  mailing  to  his  last 
known'  address,  a  correct  statement  of  the 
amount  of  coal  taken  from  said  land  during 
Maid  preceding  quarts.  And  said  party  of 
Oie  first  part  shall  hare  access  at  all  reason- 
able times,  and  the  right  to  Inspect  all  boakM 
and  papers  pertaining  to  the  quantity 
coal  mined  during  said  quarter,  and  to  ex- 
amine said  mines  by  himself  or  agent.  Thib 
said  party  of  the  second  part»  m  loag  aa  it 
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■Is  In  poBMBBton  ot  aald  land,  and  not  In  vr- 
reara  more  than  two  (2)  qnarteni,  ehah  haTe, 
and  is  hereby  Invested  with,  the  right  and 
option  of  purchasiiiK  said  lands  herdn  de- 
scribed at  any  time  within  the  period  of  ten 
-<10)  years  from  January  first,  (Ist,)  1^,  at 
the  agreed  price  of  forty>fiTe  thousand  dol- 
lars, ($45,000,)  said  right  to  be  exerdaed  by 
giving  to  the  party  of  the  first  part,  or  to 
his  h^rs,  a  written  notice  oi  such  election  to 
purchase  said  lands;  and  in  case  the  resl- 
•dence  and  address  of  aald  party  of  the  first 
part,  or  his  helra.  Is  not  known  to  the  party 
-«f  the  second  part,  then  said  notice  of  elec- 
tion to  purchase  may  be  made  by  publishing 
the  same  In  some  newspaper  published  at 
Burlington,  Iowa,  for  a  period  of  ten  (10) 
-days,  and  upon  making  said  election  It  shall 
be,  and  It  Is  hereby  made,  the  duty  of  the 
party  of  the  first  part  to  make,  execute, 
-and  deliver,  without  delay,  to  said  party  of 
the  second  part,  a  good  and  sufficient  war- 
ranty deed  In  which  his  or  their  wives  shall 
Join,  conveying  aald  real  estate  to  said  party 
•of  the  second  part,  Its  successors  or  aaslgns^ 
in  fee  simple,  upon  the  receipt  of  the  pnr- 
■chase  money,  bat  the  ezerdse  of  this  elec- 
tion shall  not  release  said  party  of  the  sec- 
ond part  from  payment  of  any  royalty  In 
■nrraars. 

"In  witness  whereof,  we,  the  parties  here- 
to, have  hei-eunto  set  our  hands  this  seven- 
teenth (17th)  day  of  February,  188a  TUa 
-contract  executed  In  dnplicat&  Byron  O. 
•Corr.  Whltebreast  Coal  &  Htailng  Oo.  By 
jr.  O.  Osgood.  President;  O.  M.  Schencfc,  Sec- 
retary. ISeal.l" 

In  Mi^,  1S86,  the  lessee  assigned  Its  Inters 
■mt  in  the  lease  to  the  Whltebreast  Goal 
•Oompany,  and  in  June,  1887,  that  ccnupany 
assigned  the  interest  tims  acquired  to  the 
Whltebreast  Fuel  Company.  Tha  tluee  com- 
panics  named  are  made  parttea  defiendant. 
tmt  It  Is  agreed  that.  If  plaintiff  is  entitled 
<to  recover  In  this  action  against  any  of  the 
companies,  Judgment  for  the  entire  amoimt 
lotmd  to  l>e  dna  shall  be  rendered  against 
the  Whltebreast  Pud  Oompany.  J.  G.  Os- 
4iaod  and  O.  M.  Stihenck  were  also  made  par^ 
ties  defendant,  but  subsequently  the  action 
as  to  them  was  dismissed.  Soon  after  the 
«econd  lease  was  executed  the  lessee  sunk  a 
shaft  known  as  "Shaft  No.  2"  in  *he  Oarr 
land,  at  the  most  available  place  trom  which 
to  reofdi  all  that  lazkl  as  quickly  as  possible, 
and  commenced  running  entries  In  various 
^directions  fw  the  purpose  of  taking  out  coal. 
During  the  years  1880  and  1881  more  than 
one-half  the  coal  mined  by  the  company  In 
Lucas  county  was  takoi  from  tbe  Gaxr  land, 
hut  after  those  years  the  amount  taken  from 
4he  land  eadi  year  was  less  than  fhn  quan- 
tity so  taken  from  other  land  In  Lucas 
-county.  The  amount  taken  from  the  Garr 
land  did  not  equal  130/>00  tons  In  any  year. 
It  was  largest  In  the  year  1885,  and  dhnln- 
Isbed  ra^dly  from  that  time,  until,  during 
the  seven  months  of  1889  preceding  the  com- 


mencement of  this  action,  the  amount  so 

taken  was  but  87fi  tons.  ▲  few  hind  red  tons 
have  been  mined  since  that  time.  When  the 
second  lease  was  made  the  leasee  was  using 
at  shaft  No.  1,  for  the  purpose  of  separating 
lump  coal  from  other  grades,  a  acreen  of 
diamond-shaped  bars,  separated  by  spaces 
of  cme  inch  In  width,  known  as  a  "Diamond 
Scre^"  In  May,  1883,  screens  made  of 
bars  placed  1%  Inches  apart  were  substi- 
tuted for  the  screens  first  used.  The  plaintUf 
seeka  to  reooTer  rt^alty  for  coal  alleged  to 
have  been  mined  from  his  land,  on  account 
ot  whidi  he  liaa  not  beoi  paid,  for  coal 
whldi  was  not  mtated,  but  wUdi  he  dalms 
was  required  by  tlie  lease  to  be  mined,  and 
for  coal  which  he  alleges  passed  through  the 
acKena  adopted  In  1883,  whUdi  would  have 
been  left  In  Oie  coal  for  whldi  be  was  en- 
titled to  a  royalty  by  the  screens  first  used. 
PlalntUI  has  rec^Ted,  under  the  lease  In 
anlt^  royalty  to  the  amount  of  $02,588.47. 
He  ciaSma,  In  addition,  fOifiSdM  on  ac- 
count of  coal  not  mined,  and  $3.e09.&4  on 
account  of  lunqi  coal  alleged  to  liave  passed 
through  the  enlarged  screois,  with  Interest 
<HL  both  anma.  TbB  defoidants  <dalm  that 
they  have  mined  all  the  coal  wtaidi  the  lease 
required  them  to  mine,  for  the  reason  that 
the  aupi^  of  avallaUe  coal  baa  been  ex- 
hausted, and  titat  they  have  fully  paid  all 
royalty  due  for  coal  actually  taken  out  of 
plaintUCa  land. 

1.  It  la  shown  tliat  plaintitt  baa  been  folly 
paid  tor  all  coal  mined  In  bla  land,  which 
actually  passed  over  the  screens  uaed  by  de- 
fendimta,  and,  as  be  does  not  seriously  coo- 
tend  that  the  evidence  juatlflea  any  other 
oonclusl<»L  In  regard  to  that  brantdi  of  tbe 
coae.  It  will  not  be  tortlier  noticed.  TbB 
eridoice  also  satis  flea  us  that  the  avallaUe 
coal  deposits  In  plalntlff'a  land  faave  been 
exhausted.  Soon  after  the  new  lease  was 
made  the  lessee  proceeded,  with  due  dili- 
gence, to  bike  out  Ibe  ooal  whIidL  was  ami- 
able for  mining.  In  aome  portima  of  the 
leased  premises,  coal  was  found  In  a  oon- 
ditlon  to  mine,  and  woa  taken  out;  butotfaw 
portlMis,  comprising  about  170  acrea,  w«tt 
found  to  contain  no  coal,  or  to  contain  only 
coal  wiilch  was  not  available  for  mining, 
for  want  ot  a  anitaUe  mat,  or  because  the 
vein  was  too  thin,  or  because  of  other  rea- 
sons which  made  the  mining  of  It  Imprac- 
ticable. In  its  fruitless  search  for  coal  the 
lessee  run  expenalve  entries,  and  sunk  nn- 
merons  test  holes,  on  plaintiff's  land,  and  <m 
other  land  In  that  Immediate  vldnlty  at  on 
ezpenae  of  from  920,000  to  $26,000.  One- 
half  of  that  amount,  at  least,  was  spent  In 
direct  testa  of  the  Oarr  land.  While  engaged 
In  ynfaing  aad  testing  for  coal  In  that  land 
the  company  employed  as  many  men  as  it 
could  use,  boOi  day  and  night.  In  proaecut- 
log  its  woi^;  and  it  cannot  be  charged  wltb 
any  failure  to  use  due  diligence  in  finding 
and  removing  all  tbe  aTstlable  ooal  whkib 
the  land  contained.  Therstore,  we  are  r»- 
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quired  to  determliie  whether  the  lenw  In 
snlt  made  tbe  leaeee  osd  Its  QBsigns  liable 
for  coal  not  mined,  and  wlilcb  did  not  exist 
The  appellant  InMsts  that  tt  does,  fur  tbe 
n:;i!¥>n  that  (he  least!  was  an  entirety;  that 
it  was  not  merely  a  lease  fur  coal,  but  fur 
all  minerals,  and  for  other  purposes;  ttuit  It 
8^Te  to  the  lessee  the  actual  use  and  oo- 
cupanc7  of  2S0  acres  of  the  auitace;  that 
portions  of  it  contained  a  good,  workable 
Tein  of  coal,  and  that  tbe  rent  to  be  paid 
for  the  rights  conferred  by  the  lease  was 
one-fourth  of  one  cent  per  bushel  for  all 
lamp  coal  mined,  which  was  to  be  more  than 
one-halt  of  all  the  coal  mined  by  the  com- 
pany In  Lucas  county;  that  lie  has  not  been 
paid  a  royalty  for  a  "majority,"  or  more 
tluiu  one-hnlf,  of  all  the  coal  mlued  by  the 
defendants  in  that  county  during  the  term  of 
tbe  lease;  therefore,  that  he  is  entitled  to 
the  difference  between  the  amount  of  royalty 
at  the  rate  specified  on  more  than  oue-balf 
of  all  the  coal  mined,  and  the  amoimt  of 
royal^  actually  received. 

It  la  claimed  by  the  defendants  that  tbe 
parties  to  the  lease  executed  it  under  a  mu- 
tual mistake  of  fact  In  regard  to  the  amount 
of  cool  contained  in  tbe  land,  and  that  de- 
fendants are  not  liable  on  account  of  coal 
erroneously  believed  by  both  parties  to  be 
available  for  mining  when  the  lease  was 
made.  Plaintiff  denies  the  alleged  mistake. 
It  is  clear  that  the  lessee  believed,  when 
it  executed  the  lease,  that  the  deposits  of 
araUable  coal  In  the  Carr  land  were  ample 
to  enable  It  to  fulfill  ail  conditions  required 
of  it  by  the  lease.  It  knew  that  there  were 
some  defects  in  the  reins  of  coal  in  that 
b)caUt7.  but  such  defects  exist  in  most  beds 
oC  coal,  and  those  Itnown  to  the  leasee  were 
oot  sufficient  to  charge  it  with  notice  of  the 
entire  absence  of  available  coal  in  a  large 
portion  of  the  land.  It  Is  true  the  lessee  had 
been  In  possession  of  the  land  under  tue 
Haven  lease,  and  that  It  might  have  made 
extuostlve  tests  to  ascertain  where  availa- 
ble coal  could  be  found  before  executing 
tbe  second  lease,  but  It  was  not  negligent 
in  not  doing  so.  It  bad  found  an  abimdonce 
of  coal  while  operating  under  the  first  lease, 
sDd  had  no  reason  to  believe  that  available 
coal  would  be  found  in  but  little  more  than 
one-half  of  tbe  land.  It  la  true  plaintiff 
lud  less  actual  knowledge  of  the  land  than 
tliat  possessed  by  the  lessee.  He  was  a  non- 
reiddent  of  the  state,  visited  the  land  rarely, 
and  derived  his  knowledge  of  it  largely  from 
tbe  reports  of  bis  lessees.  But  it  Is  clear 
that  he  shared  in  the  belief  of  the  les- 
see that  there  was  an  abundance  of  coal 
for  the  puipoaes  of  the  lease.  He  was  told 
by  Haven  and  Osgood,  or  other  experts,  that 
la  tbdr  opinltm  It  would  require  30  years  to 
exhaost  the  available  coal  on  the  lands,  and 
says,  "My  belief  was  that  my  entire  tract 
was  nndeiioin  with  coal."  The  soiux^e  of 
tbe  Information  on  which  his  belief  rested 
It  immaterial.  TbB  lessee  manifested  its  be- 
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11^  that  available  coal  existed  In  all  tbe  land 
by  locating  shaft  No.  2  In  the  best  place 
from  which  to  reach  all  parts  of  It,  and  by 
driving  expcDSlTe  entries  for  that  purpose. 
The  lease  Itself  contains  evidence  that  it  was 
bnKL>d  upon  the  assumption  and  belief  that  the 
land  contained  an  abundance  of  coal.  It 
provides  for  a  royalty  to  be  paid  on  coal 
to  be  "taken  out"  of  the  leased  land.  It  re- 
cites as  a  part  of  Its  inducement,  and  es- 
sence, that  the  lessee  will,  during  the  «i- 
tlre  term  of  the  lease,  "vigorously,  diligent- 
ly, and  in  good  folth,  without  evadon,  pros- 
ecute its  mining  and  coal  budness  in  Lucas 
county  so  as  to  Increase  and  promote  that 
business  so  far  as  practicable;  that  It  will 
faithfully,  and  without  evasion,  conduct  tbe 
principal  business  of  mining  in  said  cotmty 
of  Lucas  on  and  from  the  lands  herein  men- 
tioned and  described,  and  that  the  said  par- 
ty of  the  second  part  will  take  and  mine 
from  said  land  a  majority.  In  bushels  and 
wel^t,  of  all  the  coal  that  Is  by  sold 
party  of  the  second  part  mined  In  sai<l 
county  of  Lucas  In  each  and  every  year; 
but,  when  the  amount  of  coal  taken  from 
the  lands  herein  dw:ribed  sbell  aggre- 
gate 200,000  tons  per  annum,  then,  and 
BO  long  as  such  quantity— 200,000  tons— shall 
be  mined  from  said  land  annually,  sold  par- 
ty of  the  second  part'i  right  to  mine  from 
the  other  land  sliall  be  unlimited."  The 
evident  purpose  of  these  provisions  was  to 
require  the  lessee  so  to  conduct  Its  buaincai 
as  to  make  tbe  quantity  of  coal  taken  from 
the  land  of  plaintiff  during  the  term  of  the 
lease  as  large,  at  least,  as  reasonable  dili- 
gence would  moke  It,  not  exceeding  200,000 
tons  atmually,  In  order  that  plaintiffs  should 
receive  a  large  amount  of  royalty.  He  would 
not  have  been  benetlted  In  smy  other  man- 
ner by  the  mining  of  his  coal,  for  It  was  tbe  in- 
tent that  the  royalty  paid  should  be  computed 
on  coal  in  his  land,  and  not  on  that  In  the 
land  of  anotber.  The  lease  was  to  continue 
until  the  lessee,  with  the  use  of  due  dlligt^nce, 
should  be  able  to  mine  and  remove  from  tlio 
leased  premises  "all  the  available  merchant- 
able and  salable  coal  to  be  found  therein.'' 
Tbe  lease  provided  that  when  it  "shall  have 
been  performed  by  said  party  of  the  sec- 
ond part,  and  utXin  condition  that  It  shall 
have  taken  out  all  the  available  coal  from 
said  lands,  as  contemi^ted,"  the  lessee 
should  be  entitled  to  certain  rights  in  con- 
nection with  its  general  mining  operations. 
It  is  clear  that  the  chief  purpose  to  be  ac- 
complished by  the  lease  was  the  mining 
from  the  leased  premises  of  all  the  available 
merchantable  coal,  and  the  payment  to  plain- 
tiff therefor  of  the  royalty  spx-ifled.  As  the 
supply  of  coal  became  less,  fewer  men  could 
be  employed  in  mining  it,  and  as  a  conse- 
quence the  quantity  mined  diminished  from 
year  to  year  after  1885.  When  that  condi- 
tion of  affairs  was  reached,  tlie  only  meth- 
od of  complying  strictly  with  the  terms 
of  the  leaae,  left  to  defendant*,  was  to  re- 
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duce  thdr  ontpat  from  land  not  Included 
In  the  Can-  lease.  An  agreement  which  re- 
quired aucb  a  course  would  havo  been  of  no 
benefit  to  plaintiff,  and  therefore  would 
liave  been  unreasonaUe.  and  omtmry  to 
imbllt;  policy.  Arnot  t.  Goal  Co..  6S  N.  ¥. 
5S9;  Na\igatlon  Co.  t.  Wlnsor,  20  WaU. 
64;  HanderlUe  t.  Harman,  (N.  J.  Ch.)  7 
AtL  Kep.  37.  It  may  be  said  that  for  all 
practical  purposes  It  became  Imposdble  for 
the  lessee  to  comply  with  the  terms  of  the 
lease.  In  consequence  of  the  exhaustion  of 
the  coai  deposits.  The  Inability  of  defend- 
ants to  carry  out  their  agreement  was  not 
due  to  any  fault  on  their  part,  but  to  a  mis- 
take of  inct,  sltared  by  plaintiff,  la  regard 
to  the  extent  of  the  deposits,  'ilie  equities 
In  favor  of  plaintiff  are  not  persuaidve.  Ue 
has  l>een  paid  for  all  the  avaliable  coal 
which  his  land  contained,  at  the  agreed 
price,  and  the  lease  contemplated  nothing 
mor&  He  seeks  to  talce  advantage  of  the 
fact  that  as  bis  coal  became  exhausted  the 
defendants  did  not  reduce  their  mining  op- 
erations elsewhere,  although  no  possible  ben- 
efit could  have  resulted  to  him,  had  they 
done  80.  He  complained  in  the  year  18S4 
Uiat  the  amount  of  coal  mined  from  bis  land 
by  defendants  was  uot  as  great  as  that  they 
were  mining  from  other  lands  in  Lucas  coun- 
ty. In  consequence  of  his  complaint  a  meet- 
ing was  held  in  Burlington,  in  July  of  that 
rear,  which  was  attended  by  the  plaintiff 
and  his  attorney,  and  by  representattres  of 
the  lessee.  It  was  then  known  that  the 
>itipi>ly  of  available  ctKii  was  not  so  great  tin 
the  parties  had  believed  it  was,  and  the  min- 
ing operations  and  prospects  were  fully  dis- 
cussed. Plaintiff  thai  expressed  the  beMet 
that  the  lessee  was  doing  all  that  It  could 
be  asked  to  do  to  comply  with  the  terms  of 
the  lease.  He  has  received  about  ^,000,  in 
royalties,  in  excess  of  the  amount,  fixed 
In  the  lease,  for  which  defendant  could  have 
purchased  the  land.  In  addition  he  has  re- 
ceived $2,000  for  an  SO-acre  tract  of  the 
land,  sold  to  defendants  in  January,  1889. 
The  plaintiff  Insists  that  defendants  ^ould 
have  surrendered  the  premises,  in  order  to 
be  exempt  from  paying  royalty  on  the 
larger  part  of  the  coal  thc^  mined  each  year 
in  Lucas  county.  But  the^iad  no  right  to  do 
so  until  the  coal  was  «chausted.  They  made 
Uttle  or  no  use  of  the  snrfacu  of  the  land, 
excepting  to  carry  on  their  mining  opera- 
tlMis,  and  the  value  of  such  use  for  general 
purposes  was  not  greater  than  the  taxes 
tlii-y  were  required  to  pay.  It  is  not  claimed 
Hint  defendants  removed  any  mineral  from 
ihe  land,  excepting  coal.  We  are  of  the 
opinion  that  defendants  are  not  liable  for 
cinil  not  contained  in  the  leased  premises. 
Our  conclusion  finds  support  in  the  follow- 
ing authorities:  Fritzler  v.  Robinson,  70 
Iowa,  500.  31  N.  W.  Rep.  61;  Glbben  r. 
Atkinson,  (Mich.)  31  N.  W.  Rep.  570;  Dex- 
ter V.  Norton,  47  N.  T.  62;  Sluhlenlterg  v. 
]  running,  (Pa.  Sup.)  9  All.  Rep.  144;  Mo- 


Cahan  t.  Wbarton,  (Pa.  Sup.)  15  AtL  Rep. 
6iS;  Walker  v.  Tucker,  70  lU.  528;  Brick 
Co,  T.  Pond,  as  Ohh>  8t  06;  Cook  r.  An- 
drews, 3tl  Ohio  St  175;  Clifford  WaUs, 
18  Wkly.  Bep.  0^;  BIsb.  Cont  I  588.  It 
is  said  that  the  doctrine  of  the  authorities 
dted  is  applicable  to  cases  where  no  min- 
eral exists  lu  the  leased  premises  when  the 
lease  Is  made,  and  not  to  cases  like  this, 
where  mineral  exists,  but  not  in  suflideut 
quantities  to  meet  the  requirements  of  the 
lease.  We  are  of  the  opinion  that  the  rule 
is  applicable  to  iMtb  classes  of  cases.  So 
far  as  a  failure  of  consideration  Is  Involved, 
this  case  is  governed  by  sectl<m  2114  of  the 
CkMle.  wiilch  provides  that  "the  want  or  fail- 
ure, in  the  whole  or  Id  part,  of  the  cmdder- 
atiou  of  a  written  contract,  may  be  shown 
as  a  defense,  total  or  partial,  as  the  case 
may  be.  *  *  *"  It  is  claimed  that  what 
we  have  said  is  in  conflict  with  the  rule  an- 
nounced in  Flynn  v.  Mining  Co.,  72  Iowa. 
742,  Si  N.  W.  Rep.  471.  where  a  lease  sim- 
Uar  In  many  respects  to  tiiat  Involved  in 
this  case  was  construed.  But  in  tliat  case 
no  question  based  upon  a  failure  of  the  coai 
depoalta  was  determined. 

3.  The  plaintiff  claims  that  the  terms 
"merchantable  coal"  and  "salable  coal."  as 
used  in  the  lease,  were  so  used  with  refer- 
ence to  the  screen  used  at  the  time  the 
lease  was  made,  and  that  It  was  widerstood 
and  Intended  by  the  parties  to  the  lease  that 
all  coal  which  would  pass  over  such  a  screen 
should  be  regarded  as  coal  upon  wblch  pLUn- 
tiff  dionld  be  entitled  to  a  royalty.  Tlie 
facts  appear  to  be  that  before  the  new 
screens  were  adopted  the  miners  were  re- 
quired to  clean  the  coal  In  the  mines  by  us- 
ing forks,  rakes,  and  riddles,  and  that  it 
was  Intended  that  all  coal  which  wuuld 
pass  through  su<di  implements  should  be 
left  in  the  mine.  But  some  of  the  miners 
performed  that  part  of  theh-  work  careless- 
ly, and  sent  out  quantities  of  Bta<^  pea,  and 
nut  coaL  In  many  cases  the  Inferior  coal 
sent  out  was  so  loaded  in  the  mine  cars 
that  It  was  carried  txy  the  lump  coal  In  large 
quantities,  over  the  screens,  and  into  the 
railway  cars  whlfdi  were  designed  for  the 
merchantable  or  salable  coal,  commonly 
known  as  "lump  coal."  The  coal  taken  out 
of  the  Garr  land,  and  from  other  land  in 
that  vicinity,  was  easily  reduced  to  the  in- 
ferior grades  by  careless  handling.  As  a  re- 
sult of  the  character  of  the  coal,  and  the 
manner  In  whldi  It  was  delivered  in  the 
railway  cars,  much  complaint  wss  made 
by  the  buyers  of  coal,  and  In  order  to  ob- 
viate some  of  the  difficulties  Bpedtled,  and 
to  prevent  the  loss  of  Its  best  customers,  the 
lessee  adopted  Its  nev  screens.  We  think 
they  were  authorized  to  do  so  by  the  fects 
stated.  It  must  be  presumed  that  the  mer^ 
chantable  and  salable  coal  contemplated  by 
the  lease  was  to  be  of  a  quality  to  com- 
pete with  the  some  grade  placed  upon  the 
maritet  from  other  mines.  Moreover,  plain- 
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tiff  has  failed  to  show  that  he  has  not  re- 
t-cived  royalty  on  aa  large  a  proportion  of 
the  coal  mined  since  tue  new  screens  were 
adopted  as  he  did  before.  While  lumps  of 
coal  of  larger  slxe  will  ondoubtedly  pass 
through  the  new  screens  than  would  have 
passed  through  the  old  ones,  yet  the  evi- 
dence ahowB  that  under  the  old  method  of 
cleaning  considerable  quantities  of  coal  were 
left  in  the  mines  which  would  not  have 
passed  throng  either  screen,  and  that  un- 
der the  new  method  all  coal  Is  brought  out, 
and  thrown  onto  the  screena  Several  prac- 
tical miners  testify  that  as  large  a  percent- 
age of  the  coal  mined  passed  over  the  new 
as  over  the  old  screens,  and  was  dassed  as 
lump  coaL  If  their  testimony  Is  reliable.— 
and  we  cannot  say  that  It  is  not*— plaintiff 
was  not  affected  Injuriously  by  the  change 
of  screens,  even  If  such  change  was  unau- 
thorised. The  condodons  announced  dispose 
of  the  controlling  questitms  In  the  case. 
The  decree  of  the  district  court  Is  at&rmed. 


OHAHA  GOAU  COKB  *  LIMB  GO.  v. 
FAY  et  aL 

<Sapreme  Court  of  N^raska.  May  16,  1893.) 
Appsai.  puom  Infbkiob  Coukt— Duuhssal— Bak 

— WaKKANTT— DaMAOBS— IXSTKL'CTIOXS. 

1.  A  defeated  party  to  an  action  In  the 
«oanty  court,  who  proiuptly  onJers  a  traoiicript 
of  the  proceeiliugB  to  be  prepared  for  the  pur- 
pose of  awealing  the  case,  will  not  be  doiied 
the  rlKht  of  appeal  because  the  cvuoty  Judm 
fails  to  prepare  the  transcript  wlthiQ  30  days 
tfta"  the  reuditioD  of  Jad^ent. 

2.  Where  a  transoriiit,  for  the  porpone  of 
■pppalinfc  a  case  to  the  district  court.  Is  filed 
after  the  statutory  period  has  elapHed,  the  ap- 
pellee, by  GUd^  pleacltugn,  and  contettttiiK  the 
case  OD  its  merits,  waives  his  ritrht  to  ol>ject  to 
the  delay,  ereo  tboaxh  this  action  be  talien  aft- 
er the  overruliog  of  a  motioo  by  him  made, 
challfnifiiiK  the  validity  of  the  ap[>enl. 

3.  Where  one  contracts  to  supiily  a  eom- 
modiry  in  which  be  dealn.  to  be  a|]|illed  to  a 
particular  parpose.  of  which  he  la  aware,  nniler 
•ocb  circuniHtauces  that  the  buyer  aecexiiitrily 
tmittti  to  the  judf?meiit  of  the  vendor,  there  is 
aa  imitlied  warranty  that  the  coioiDoditr  shall 
be  rvawnalily  fit  for  the  purpose  to  which  It  la 
to  be  aiiplied. 

4.  \\  hire  the  law  provides  a  definite  meaa- 
ore  of  dsoiaffcs  the  court  should  instruct  the 
jary.  specifically,  bow  the  daniaKes  should  be 
ii«x«ti!MHl,  and  an  instruction  stntin,^  a  freiieral 
priuHitle  in  the  admeiiHureinent  of  dnmajr<4. 
brmdcr  than  la  aiqilicable  to  the  particular  case 
prem>nted.  and  not  qualified  by  other  instntfr- 
tfama.  la  erroneous. 

5.  Where  ouly  consequential  dftmases  are 
rlsimed,  they  must  be  siit-cinlly  pli>a<l(><1,  and 
in  such  canes  tbe  Jury  should  be  coufiued  by 
the  laatrDctions,  in  aiwesdng  the  amount  of  r»- 
eor««y,  to  the  conidderation  of  such  daaiagea 
aa  are  so  pleaded. 

a.  Consequential  damases  from  breach  of 
irarranty  In  thn  ttnle  of  cburtels  »^'i'!ot  lie  re- 
covered where  the  vendee,  by  exercising  ordin*- 
pmdence  and  J-idsnient.  could  have  avoided 
cooaequcDces  complnined  of. 
T.  A  sold  lime  to  B.  for  the  purpose  of 
idasteriog  a  bnlldinic.  the  drcnmstances  Jus- 
tifyinz  a  findiuK  that  A.  ImplifMlly  warranted 
the  lime  to  be  reasonably  fit  for  the  purpoNe 
istended.  The  lime  was  used  by  B.  Id  nlanter- 
faig  tha  building.  Tlie  work  proved  daectlve, 


and  the  evidence  sustained  a  finding  that  the 
defect  was  in  the  quality  of  the  lime.  B.  there- 
upon papered  the  side  walls,  and  replastered 
the  ceiliu^  with  another  material.  He  then 
brought  suit  against  A  to  recover  tbe  cost  of 
such  papering  and  replasteriug.  Hdd,  that  in 
such  caite  this  expt'use  could  not  be  recovered 
uuless  it  was  shown — First,  that  the  defect  in 
the  lime  could  not,  by  a  person  accustomed  to 
use  such  materials,  have  been  discovered  before 
it  was  used  in  making  plaster,  and  applied,  to 
the  walls;  and,  secondly,  that  the  mode  of 
remedjdik^  the  defect  waa  reasonable  and  did 
not  «zce^  in  cost  that  of  replastering  with  the 
same  kind  of  material,  of  good  quality. 

8.  la  the  sale  of  a  special  kind  of  a  knovrn 
geoeral  material  for  a  particular  pur)K>se,  the 
tdrcnmatances  implying  a  warranty  that  the 
material  is  reasonaltly  fit  for  tbe  purpose  in- 
tended, if  the  special  material  sold  roiuires  a 
different  manner  of  use  or  treatment  in  apply- 
Inij  it  to  the  purpose  intended  than  that  re- 
quired in  tbe  use  or  treatment  of  the  samt 
general  material  of  other  kinds,  and  this  differ- 
ent requirement  is  known  to  the  vendor,  and 
not  to  the  vendee,  the  warranty  la  brokpti  if 
the  vendee  uMes  and  treats  the  material  aa 
similar  material  la  customarily  treatetl,  and  tf, 
so  umhI.  it  doea  not  prove  reaaonably  fit  for 
the  purpose. 

9.  An  inatructkn  la  erroneous  wMcb  states 
the  foregoing  rule,  bat  omits  the  requirement 
of  a  warranty  in  the  sale,  the  fact  of  sucb 
warranty  being  in  IsHue.  and  leaven  the  jury 
to  infer  that  there  may  in  suHi  case  be  a  recov- 
ery, in  the  absence  of  a  warranty. 

10.  The  trial  court  may.  in  its  disr<ri>tion. 
require  offers  of  evidence  objected  to  to  be 
mnde  in  such  a  msnner  as  not  to  reach  the  f>ars 
of  the  Jury,  and  should  adopt  this  course  where 
the  offur  to  be  made  thrtiutens  to  pri^Judice  the 
party  filijectiuB,  if  heard  by  the  jury.  A  vi'r- 
dict  will  not.  however,  be  diBtnrt>ed  becanse  of 
the  refusal  of  the  trial  court  to  so  order.  nuleM 
it  la  apparent  from  the  record  that  Uiere  was 
an  abuse  of  discretion. 
(SyUabns  by  the  Court) 

CoumlMslonera'  decidon.  Error  to  district 
court,  Douglas  ootmty;  FergHBon,  Jwltfe. 

Aoti<»i  by  Patrick  H.  Kay  and  Charles  8. 
Byrne  against  the  Omaha  Conl,  Coke  &  Ume 
Company.  I^intiflb  had  Judgment,  and  de. 
fendant  brings  error.  Reversed. 

Howard  B.  Smith  and  Clinton  N.  Powell, 
for  plaintiff  In  error.  Brome.  Andrews  A 
Sheean,  for  defendants  In  error. 

mviNB,  C  The  defendants  In  error  su«l 
the  plaintiff  In  error  in  the  county  court  of 
Douglas  county,  asking  Judgment  on  aooonnt 
of  an  alleged  breach  of  warranty  In  the  sale 
of  lime  by  idaintlff  In  emv  to  defendants 
tn  error.  Judgment  was  rendered  Dt^cember 
80,  188&,  in  favor  of  defendants  in  error. 
An  appeal  bond  was  filed  and  approved 
within  the  tUne  limited  by  law,  Init  no  tran. 
script  was  filed  by  plaintiff  in  error  ontfl 
February  8,  1800.  Upon  the  filing  of  that 
tniuscrlpt  tiie  defendants  In  error  moved 
for  Judgment  in  the  district  oonrt  The  mo- 
tion does  not  appear  in  the  tnuuMxlpt,  but 
from  the  statements  of  counsel,  and  Uie  or^ 
den  made,  it  appears  to  have  been  a  mo- 
tion made  under  section  1011  of  the  Code. 
This  motion  was  heard  upon  affidavits  which 
ara  incorporated  In  a  bill  of  exceptions,  ami 
on  March  8,  1800.  fbe  motion  was  Iqr  tho 
district  court  overruled.  Thereupon  the  de- 
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fendants  In  error  filed  their  petition  In  the 
district  court.  Issues  were  joined  and  the 
case  tried  on  its  merits,  resulting  in  a  Ter^ 
diet  for  defendants  in  error  in  the  sum  of 
4750.96.  The  plaintiff  In  error  seeks  in  this 
proceeding  to  reverse  that  judgment. 

The  greater  part  of  the  argument  on  be- 
half of  defendants  In  error  la  devoted  to 
questions  arising  out  of  the  state  of  facts 
abore  set  forth.  While  no  proceedings  In 
error  were  Instituted  by  the  defendants  In 
error  here,  the  plaintiffs  below,  for  the  pur- 
pose of  reviewing  the  action  of  the  district 
court  in  refusing  to  enter  Judgment  in  their 
favor  on  account  of  the  delay  In  filing  the 
transcript  In  the  district  court,  they  con- 
tend that  that  action  of  the  district  court 
was  erroneous,  and  that,  inasmudi  as  It  pre- 
sented a  question  of  jurisdiction,  the  plaintiff 
in  error  cannot  complain  of  the  final  Judg- 
ment against  It,  beciause.  upon  the  face  of 
the  record,  the  defendants  In  error  were 
entitled  to  have  entered  In  the  district  court 
a  larger  Judgment.  The  question  thus  raised, 
we  do  not  deem  it  necessary  to  consider, 
and  tUs  for  two  reasons:  In  the  first  place, 
we  cannot  say  that  the  court  erred  In  over- 
ruling the  motion  for  judgment.  While  the 
affidavits  used  upon  the  hearing  of  the  mo- 
tion were  oonfilctlng,  the  preponderance  of 
the  evidence  contained  therein  was  to  the 
effect  that  the  attorney  for  plnlotlff  In  error, 
immediately  upon  the  rendition  of  Judgment 
in  the  county  court,  ordered  a  transcript 
of  the  proceedings,  for  the  purpose  of  ap- 
peal, to  be  prepared  for  his  use;  that  the 
clerk  having  charge  of  that  business  over- 
looked this  request,  and  neglected  to  pre- 
pare the  transcript  until  February  3d;  that 
on  January  28th  the  attorney  referred  to 
was  taken  lU,  and  was  confined  to  his  house 
untU  after  the  expiration  of  the  tim^*  Umlted 
by  law  for  perfecting  his  appeal.  Whfle  we 
do  not  decide  that  the  Illness  of  a  party 
or  his  attorney  is  sufflcleot  excuse  for  fall- 
ing to  perfect  an  appeal  within  the  time 
limited  by  law,  the  case  of  Cheney  v.  Buck- 
master,  29  Neb.  420,  45  N.  W.  Rep.  640,  Is 
authority  for  holding  that  where  a  tran- 
script was  ordered  promptly  a  party  intend- 
ing to  appeal  Is  Jiustlfled  In  relying  upon  the 
presumption  that  it  will  be  prepared  within 
a  proper  period,  and  that  he  cannot  be  de- 
prived of  bis  appeal  by  the  failure  of  the 
county  Judge  to  so  prepare  it.  The  plain- 
tiff In  error  ordered  the  transcript  Immedi- 
ately upon  the  rendition  of  Judgment,  and 
he  was  not  required  by  law  to  proonre  it, 
and  file  it  In  the  district  court,  within  any 
shorter  time  than  30  days  after  the  rendition 
of  judgment  The  transcript  was  not  pre- 
pared within  the  time,  and,  even  had  the 
attorney  not  been  III,  had  he  gone  to  the 
county  judge  to  request  the  transcript  upon 
the  thirtieth  day,  it  would  not  bave  been 
reedy.  We  think,  therefore,  that  the  district 
judge  was  jnstlfied  by  the  erldence  tn  over^ 
ruling  the  motion  tor  judgment 


The  second  reason  why  the  defendants  In 
error  cannot  now  complain  of  Uie  delay  Is 
found  In  the  fact  that  they  did  not  rest  upon 
their  motion,  but  proceeded  to  file  plead- 
ings, and  to  try  the  case  upon  Its  merits. 
In  so  doing  they  waived  their  rights  to  ob- 
ject to  the  delay.  Goodrich  v.  City  ot 
Omaha,  11  Neb.  20i,  7  N.  W.  Bep.  442;  Ste- 
ven T.  Insurance  Co.,  29  Neb.  187,  45  N.  W. 
Rep.  284.  It  is  true  that  hi  the  cases  just 
cited  a  general  appearance  had  been  en- 
tered before  any  action  was  asked,  seeking  to 
dismiss  the  appellate  proceedings;  but  these 
cases  establish  the  general  propctsitlon  that 
the  district  courts  have  JurtsdicUoQ  of  the  sub- 
ject-matter of  such  appeals,  and  that  a  fail- 
ure to  perfect  the  appeal  within  the  timb 
merely  goes  to  the  Jurisdiction  of  the  court 
over  the  persons  of  the  appoUees.  Upon  this 
general  principle  tt  Is  dear  that  a  defect  In  the 
proceedings  requisite  to  give  Jurisdiction  Is 
cured  by  a  subsequent  geueral  appearance. 
In  Bazzo  T.  Wallace,  16  Neb.  200,  20  N.  W. 
Rep.  315,  a  motion  was  filed  In  this  court 
to  dismiss  an  appeal,  and  It  was  held  that 
a  stipulation  filed  subsequently  constltuttMl 
a  graeral  appearance,  and  a  waiver  of  rights 
under  the  motion.  It  Is  clear  from  the  fore- 
going considerations  that  the  defendants  Id 
error  cannot,  upon  the  grounds  urged  by 
them,  preclude  the  court  from  examining 
the  questions  raised  upon  the  trial  of  the 
case,  and  presented  In  the  petition  In  error. 

In  order  to  pro[>erly  preset  the  views  of 
the  court  upon  the  merits  of  the  case,  a  more 
specific  statement  of  the  facts  will  be  of 
assistance.  The  defendants  in  error  weru 
engaged  as  partners,  under  the  name  of  F:ty 
&  Byrne,  In  the  business  of  plastering  btfild- 
ings.  The  plaintiff  in  terror  was  a  dealor 
in  coal,  lime,  and  other  materials.  About 
the  1st  of  JiOy,  1889,  Fay  &  Byrne  con- 
tracted with  the  plaintiff  In  error  for  the 
purchase  of  lime  to  be  used  in  pinsteriug 
a  building  known  as  the  "Merchants'  Hotel." 
making  known  to  the  plaintiff  in  error  the 
purpose  for  which  they  desired  the  lime. 
The  first  of  this  lime  was  delivered  July 
5th,  and  the  plaintiff  in  error  continued  to 
deliver  it  at  intervals,  and  Fay  &  Byrne  us(>«1 
It  In  making  mortar  with  which  they  placed 
the  "brown  coat"  on  three  floors  of  the 
hotel.  After  this  brown  coat  had  been  np- 
pUed,  and  as  Fay  &  Byrne  were  proceeding 
to  apply  the  finishing  coat,  the  plastering 
already  applied  began  to  drop  from  the 
walls  and  ceiling.  Fay  &  Byrne  finally  cov- 
ered the  side  walls  of  these  three  stories 
with  paper  in  order  to  prevent  the  falling 
of  the  plaster,  and  replastered  tne  celling 
with  a  material  known  as  "adamant**  They 
then  brought  suit  against  tiie  platntUF  in  er- 
ror, alleging  a  warranty  in  the  sale  of  the 
plaatw,  to  the  effect  that  it  was  of  flrst-clnm 
and  best  quality,  and  fit  and  proper  for  nee 
In  plastering  the  hotel.  In  a  seccmd  comit 
of  the  petltltm  they  alleged  the  warranty  to 
be  tikat  It  was  reasonably  fit  and  proper 
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for  the  pQipcxn  aAnenld.  Tbay  flirthor  al- 
leged tbat  the  lime  was  not  of  tbe  qunllty 
watnnted.  and  tliat  by  reason  thereof  the 
plaster  upon  the  bnUding  was  not  good,  and 
that  ttiey  were  compelled  to  replaster  the 
<*rtHTHH  and  paper  the  walls,  as  before 
stated.  Th^  pray  damages  for  the  cost  of 
this  work.  The  answer  admitted  the  sale  of 
the  lime,  and  denied  the  other  auctions 
of  the  petltifm.  It  further  pleads  a  set-off, 
wiuch  was  admitted  in  the  reply,  and  need 
nut  be  further  noticed.  It  is  urgtnl  that  there 
is  no  evidence  at  all  to  show  a  warranty  in 
the  sale  of  the  lime.  The  evideuce  offered 
by  Fay  A  Byrne  lacks  much  of  being  con- 
du^ve  npon  this  point,  but  we  think  there 
is  sufficient  to  sustain  the  verdict  Fay  testi- 
fies that  be  made  the  contract  for  tbe  lime. 
That  Mr  Hill,  an  olhcer  of  the  company, 
asked  him  (Fay)  if  bis  firm  was  going  to 
do  the  plastering  on  the  Merchants'  Hotel, 
and.  being  Informed  that  they  were.  Hill 
said  they  had  time  that  was  fur  superior  to 
anything  on  the  market,  and  spoke  of  Its 
good  qualltiea   Fay  said  he  was  timid  about 
experimenting  on  any  new  lime,  and  Hill 
said  ft  wotdd  be  no  experiment;  that  the 
lime  was  guarantied  to  every  man  they 
sold  It  to,  and  if  plaintiffs  bought  it  they 
would  guaranty  it  to  them.  That  he  Und 
not  at  the  time  used  any  of  this  lime.  That 
after  this  conversation  with  Bill  be  consult- 
ed bis  partner,  and  some  time  later  told 
the  officers  of  the  company  that.  If  they 
would  guaranty  the  Ume,  plaintiffs  would 
take  it,  and  they  said,  "All  right."  It  ap- 
peared  on  cross-examination  that,  before 
work  began  on  the  Merchants'  Hotel,  Fay 
&  Byrne  had  used  some  of  tbe  lime  in 
qnesUon  upon  another  building,  and  plaintiff 
in  error  contends  that  the  conversation  nar- 
rated by  Fay  referred  to  this  purchase,  and 
not  to  the  lime  purchased  for  the  hotel  Fay 
explains  that  he  had  the  first  conversation 
with  Hill  before  buying  the  lime  for  the 
other  house,  but  did  not  complete  the  pur- 
chase  until  the  other  bouse  was  finished. 
Mr.  Byme  testifies  that  he  talked  with  HIU 
before  the  purchase,  and  Hill  said  the  Ume 
would  do   better  work   than  any  In  the 
mnrket,  and  that  he  would  guaranty  it  to  do 
08  he  sold.  It  also  appears  in  evidence  that 
.1  portion,  at  least,  of  the  lime  used  in  the 
hotel,  was  not  shipped  to  Omaha  until  after 
tbe  contract  was  made;  and  as  to  this  por- 
tion, at  least,  Fay  &  Byme  bad  no  oppor- 
tunities for  mspectlon.  Whether  this  testi- 
mony Is  sufficient  to  establish  an  express 
warranty,  we  need  not  determine.  Wiere 
there  is  no  opportunity  to  inspect  the  com- 
modity, the  rule  of  caveat  emptor  does  not 
apply.  When  one  contracts  to  supply  an 
article  in  which  he  deals,  to  be  applied  to 
a  particular  purpose,  so  that  the  buyer  nec- 
essarily trusts  to  the  Judgment  or  skill  of 
the  v^dor,  there  Is  en  Implied  warranty 
that  it  shall  be  reasonably  fit  for  the  pur- 
pose to  which  it  is  to  be  applied:  and  the 


better  doctrine  Is  that  this  role  applies  t» 
dealers  as  wdl  as  to  manufactureni.  and  not 
to  manufacturers  alone,  as  the  plaintiff  in 
error  contends.  There  is  certainly  suhlcieni 
testimony  to  warrant  the  jury  in  finding  that 
Fay  &  Byme  Justifiably  relied  ui>oa  the  coal 
company  to  furnish  lime  siUtable  for  the 
purpose  to  which  they  Intended  to  apply  it. 
The  second  count  of  the  petition  seems  to 
have  been  framed  veiy  carefully  In  order  to 
apply  to  this  view  of  tbe  case.  There  were 
no  exceptions  taken  to  the  Instnictlons  gtven 
by  the  court  upon  the  question  of  warranty, 
and  tbe  finding  of  the  Jury  ixpon  the  evl- 
don^f)  and  these  Instructions  cannot  be  dis- 
turbed. 

It  is  also  contended  that  conceding  the 
existence  of  a  warranty,  as  claimed,  there 
is  no  evidence  that  the  lime  failed  to  com- 
ply therewith.  Wltliout  reviewing  the  evi- 
dence, which  Is  very  voluminous,  upon  this 
subject,  we  will  say  that  we  deem  it  suf- 
ficient to  sustain  the  verdict,  although  the 
writer,  were  he  called  upon  to  find  the 
facts  in  the  first  Instance,  would  very  likely 
have  found  them  for  the  plaintiff  in  error. 

The  court,  of  its  own  motion.  Instructed 
the  jury  as  follows:  "If  you  find  for  the 
plaintiffs,  you  will  a.^sess  such  damages  as 
the  evldience  convinces  you  Is  Just,  deducting 
therefrom  the  amount  of  $20S.S7  admitted  to 
be  due  defendant,  with  interest  at  7  per  cent, 
per  annum  from  February  6,  1890,  up  to  the 
0th  day  of  February,  1S91."  At  the  request 
of  the  defendants  in  error,  the  following  In- 
struction was  given:  "When  tn*o  parties  have 
made  a  contract,  which  one  of  them  has  bro- 
ken, the  damages  which  the  other  party  ought 
to  receive  In  respect  to  such  a  breach  of  con-, 
tract  should  be  either  such  as  may  fairly 
and  reasonably  be  considered  as  arising  nat- 
urally—that Is,  according  to  the  usual  course 
of  things— from  such  breach  of  contract  Itself, 
or  such  as  may  reasonably  be  supposed  to 
have  been  In  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract,  as 
tiie  probable  result  of  the  breach  of  it  And 
if  you  find  from  the  evidence  in  this  case 
that  defendant  knew  the  purpose  for  which 
the  lime  sold  plaintiffs  was  to  be  used,  and 
warranted  the  same  to  be  good  lime,  suitable 
for  the  purpose  for  which  he  knew  it  w.is 
to  be  used,  and  you  further  find  from  the 
evidence  tliat  the  lime  in  question  was  not 
good  lime,  and  was  not  suitable  for  the 
purpose  for  which  defendant  knew  it  was  to 
be  used,  then  your  verdict  will  be  for  the 
plaintiffs,  and  you  will  determine  from  the 
evidence  what  damages  plaintiffs  have  sus- 
tained, and  allow  plaintiffs,  by  your  verdict, 
such  sum  as  the  evidence  shows  the  damages 
they  have  sustained  amount  to,  bearing  in 
mind  tbat  plaintiffs  are  entitled  to  recover,  in 
that  event,  only  such  damnges  ss  may  rea- 
sonably be  supposed  to  have  been  contemplat- 
ed by  plaintiffs  and  defendant  at  the  time 
the  lime  in  question  was  sold."  Both  of  these 
instructions  ware  excepted  to  by  plaintiff  In 
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trwr,  and  tbej  m  tiw  only  InstnioUons  glyem 
on  the  meesore  of  damages.  In  siring  the 
instrnctlon  Inst  quoted  the  court  stated  the 
rule  In  Hadley  t.  Baxraidale,  9  Eich.  341. 
This  has  been  approved  in  Sycamore,  etc.,  Co. 
V.  Stiirm,  13  Neb.  210,  13  N.  W.  Rep.  202, 
and  ia  undoubtedly  correct,  as  a  statemoit 
of  a  general  proposition  of  law.  But  we  do 
not  think  tt  should  have  been  given  in  this 
case  without  further  Instructions,  confining 
the  jury  to  sucb  damages  as,  under  the 
pleadings  anA  evidence,  would  come  within 
the  rule.  'Hie  damages  claimed  were  con- 
sequential in  th^  nature,  and  only  such  dam- 
ages of  that  character  oould  be  recovered  as 
were  expressly  pleaded;  that  Is,  the  cost  of 
replasterlng  tiie  celliug  and  repaperlng  the 
walls.  In  cases  of  this  character  the  rule  of 
avoidable  consequences  applies.  Hie  defend- 
ania  In  error  could  not  recover  these  Items 
uf  expense  if  the  defects  In  the  lime  might, 
by  persons  accustomed  to  the  use  of  such  ar^ 
tides,  have  been  discovered  before  the  lime 
was  made  Into  mortar,  and  placed  upon  the 
walls.  If  Fay  St  Byrne  did  discovw,  or 
should  have  discovered,  the  defect  before 
plastering  the  walls,  they  should  not  have 
proceeded  to  use  the  lime,  and  they  could 
not  hold  the  plelnttfT  in  error  liable  for  dam- 
ages consequent  upon  the  use  ct  the  lime 
after  such  discovery.  This  rule  certainly 
applies  in  the  case  of  articles  rea^y  pur- 
chasable in  the  market,  where  the  vendee 
is  not,  1^  force  of  circumstances,  compelled 
to  proceed  with  the  imperfect  article  deliver- 
ed. Furthermore,  la  oases  of  this  character 
where  consequential  damages  are  recovera- 
ble, the  ordinary  measure  of  tliose  damages 
would  be  the  cost  of  replacing  the  defective 
work  with  othw  material  of  the  (diaraoter 
and  quality  wtUch  should  have  been  fur- 
nished in  the  first  Instance,— In  this  case,  the 
cost  of  T^lasterlng  the  waila  and  ceilings 
with  plaster.  Anotlier  method  was  here  pur- 
sued,—the  aide  walls  were  papered;  and  It  is 
fairly  Inferable  from  tlie  evidence  that  ttie 
cost  of  papering  was  leas  Own  that  of  re- 
plasterlng.  But  the  ceilings  were  replastered 
with  adamant;  wbl6h  Is  diown  by  the  evi- 
dence to  be  more  ocpenslve  tiian  plaster. 
The  cost  of  repairing  the  damage  In  this  way 
would  be  a  fair  measure  of  damages,  pro- 
vided £he  method  punued  was  a  reasonable 
method,  and  did  not  exceed  in  cost  that  of 
veplacing  the  defectlTe  votk  wltb  proper  ma- 
terial of  like  character.  These  are  matten 
of  law,  wUch  should  have  been  stated  to  the 
Jury,  in  order  that  they  might  ascertain  from 
the  evidokce  whether  or  not  tiie  drcum- 
stanoes  existed  whidi  would  Justify  the  al- 
lowance of  such  damages,  and  also  to  give 
liiem  a  definite  rule  fbr  ascertaining  the 
amount  "nie  Instrnctlon  glr»  1^  the  court 
of  Its  own  motion  was  so  general  that  it  gave 
lAie  Jui7  no  mle  ot  damages  whatever.  That 
^ven  at  the  request  of  the  defendants  in 
error  did  not  restrict  the  Jury  to  the  damages 
pleaded,  and  did  not  state  with  sufficient  cer 


tainly  Hie  mle  for  aaseaslng  t&e  amount 

thereof  or  th3  conditions  of  recovery. 

The  errors  at>ove  referred  to  require  that 
tile  case  should  be  reversed,  but  as  a  new 
trial  will  be  necessary  It  will  be  proper  to 
consider  some  of  the  o>ther  questions  pre- 
sented, which  will  probably  leoor  upon  a 
further  hearing. 

At  the  request  of  defeudanta  in  «Tor  the 
following  instruction  was  given:  "Ton  ore 
Instructed  that  plaintiffs  were  bound  only  to 
use  the  lime  In  question  In  the  ordinary  and 
usual  manner;  and  tiie  fact.  If  It  be  a  fact, 
that  the  lime  m  question.  In  order  to  be  prop- 
erly prepared  for  plastering,  required  a  dif- 
ferent process  with  respect  to  tlie  slacldng 
and  mixing  thereof  from  the  process  and 
method  ordinarily  and  usually  used  in  slack- 
ing and  mixing  lime  for  such  purpose,  and  if 
you  further  find  from  the  evidence  that  plain- 
tiffs did  not  know  of  the  peculiar  quality  of 
such  lime,  and  could  not  be  reasonably  sup- 
posed to  have  possessed  such  knowledge, 
and  you  further  find  from  the  evidoice  that 
defendant  did  not  communicate  to  plaintiffs 
the  fact  that  the  Ume  In  question  was  of  a 
peculiar  quality,  other  and  different  from  or- 
dinary lime,  and  that  Its  successful  use  for 
the  purpose  of  plastering  required  that  it 
be  slacked  and  mixed  In  a  manner  other  and 
different  from  the  method  usually  employed 
with  ordinary  lime,  and  you  further  find  from 
the  evidence  that  plaintiffs  did  slack  and  mix 
the  Ume  in  question  in  the  usual  and  ordinary 
manner,  and  exercised  ordinary  care  and  ddli 
In  and  about  the  slacking  and  mixing  thereof, 
then  and  in  that  event  plaiutlffs  would  be 
entitled  to  recover  in  this  action,  even  thousli 
you  dionld  believe  from  the  evidence  that 
the  lime  in  question  was  good  lime^  if  you 
further  find  that  plaintiffs  sustained  dam- 
ages by  reason  of  the  use  of  such  lime  in  the 
usual  and  ordinary  manner  for  the  purpose 
for  which  tt  was  purchased,  proTiding  you 
find  from  4he  evidence  that  the  defendant 
knew  at  the  time  of  sale  tliat  fbB  Ume  re- 
quired a  different  process  in  reject  to  the 
■lacking  and  mixing  thereof.**  It  urged 
that  thwe  was  no  evldoioe  to  which  this  tn- 
stroctlon  was  applicable.  We  find,  however. 
In  the  record,  evidence  trading  to  show  that 
the  Ume  sold  required  a  great  deal  of  water 
in  tiie  process  of  »i«ftiriwg,  and  that,  when 
dadced  with  the  amount  of  water  customary 
with  otiier  Umes,  It  became  very  hot,  and 
burned,  and  that  Ume  used  afbet  being  so 
burned  impairs  the  quaUty  <rf  the  plaster. 
We  ttiink  this  evidmoe  Jnstifled  an  Inatrao- 
Hon  of  this  general  character,  and  that  tlie 
instructlfm, correctly  states  the  law,  except 
that,  omitting  all  r^erences  to  the  war- 
ranty. It  ml^t  leave  the  Jury  to  Infer  that 
under  the  state  of  facta  proposed  there  might 
be  a  recovery  in  the  atisence  of  any  war^ 
ranty,  expressed  or  ImpUed. 

The  plaintiff  in  error  requested  the  follow- 
ing instruction:  Ton  are  Instructed  that  If 
you  find  from  the  evldoice  that  any  lime 
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whlcb  alatto  wen  wiU  make  good  plaster, 
tf  properly  mixed  with  other  good  materials, 
In  right  proportion,  and  U  70a  farther  find 
that  the  lime  In  queetlon  slacked  well,  you 
must  find  for  the  defendant"  This  Instnio- 
tk>n  was  proporly  rinsed.  Bo  far  as  It  was 
a  statement  of  law  It  was  equivalent  to  tell- 
ing the  Jory  that  If  the  lime,  when  properly 
naed.  was  fit  for  the  purpose  Intoided,  thero 
could  be  DO  reooTcry.  This  had  already  been 
ooTa«d  in  the  court's  InstruotlMis.  So  far 
as  the  instruction  refers  to  specific  facts,  it 
relates  purdy  to  an  Inference  of  fact,  and 
not  of  law. 

(Nijectlan  is  also  made  to  the  court's  per- 
mitting ooonsel  for  deff^ants  in  error  to 
make  proffers  oi  erldeoce  in  the  hearing  of 
the  Jtiry.  By  a  long  line  of  declaloHB  it  Is 
established  tliat  the  defendants  In  error,  in 
order  to  preserve  for  review  the  rulings  of 
the  court  In  excluding  evidence  by  them 
offered,  were  compelled  to  make  profert  of 
the  evidence.  This  rule  may  imdoubtedly  be 
nsed  by  designing  attorneys  for  the  purpose 
of  making  unfolr  and  projndloal  sbitements 
in  the  hearing  of  the  jury.  The  trial  court 
undoubtedly  may— and,  when  sudi  an  abuse 
Is  tfareatenedt  should— require  the  offer  to  be 
reduced  to  writing,  or  to  be  made  In  some 
manner  so  as  not  to  reach  the  ]nry.  Whether 
the  occaBioQ  demands  this  must  generally  be 
1^  to  the  dIscretlMi  of  the  trial  court,  and 
we  do  not  find  in  tills  teotad  anything  to 
warrant  us  hi  determining  tiiat  the  learned 
Judge  improperly  ezerdsed  his  dl8creti(»i  In 
permitting  Oie  offers  to  be  made  orally- 
versed  and  remanded.  The  other  oommls- 
slonas  oooear. 


CAMPBELL  V.  BROSIUS. 

^Sopreme  Court  of  Nebraska.   April  26,  1888.) 

AcTKMi  roR  Waoes—  Quaktcu  Heroit— Puad* 
tNos— QoBSTio:!  roK  Jurt. 

AlleiRtknw  of  value  In  a  pleading  are 
not  to  be  taken  as  true  by  a  failure  to  deny 
them;  and  in  all  cases  founded  upon  a  guan- 
tam  meruit,  where  the  value  of  the  services 
is  not  exineaaly  admitted,  tbe  qnestlcHi  of  value 
is  in  issne.  ana  must  be  iwovad,  and  submitted 
to  tfas  jni7> 
(SyUaboB      the  Court.) 

Gommbsloners*  dedslon.  Error  to  district 
court.  Cass  connty;  Chapman,  Judge. 

Assnmpidt  by  Frank  Broslus  against  Thom- 
as U  Campbell  Plaintiff  had  judgment, 
and  defendant  brings  error.  Revetsed. 

Bymi  daric,  tot  plaintiff  In  mm.  Bee- 
aon  ft  Boot,  fur  defMdant  tai  error. 

IRVINB,  Ob  This  action  was  brought  by 
tta  defendant  in  error  actdnit  the  plaintiff 
ta  error  to  recover  upon  a  quantum  meruit 
for  digging  two  wells  for  the  plaintiff  in 
error.  Tb»  petition  alleged  that  the  rea- 
sonable value  ai  digging  the  first  well  was 
S75;  ml,  nt  Itao  seeond,  $83.  Th»  answra 


did  not  deny  theso  allegations  of  value,  and 
the  only  evidence  In  any  way  relating  t& 
the  value  of  the  work  la  found  In  the  testi- 
mony of  tbe  defendant  hi  error,  where  he 
states  that  affair  eompeuHation  for  the  first 
well  would  be  75  cents  a  foot,— the  well 
being  100  feet  deep.  The  evidence  shows 
that  tbls  well  was  dug  with  a  spade,  while 
the  second  was  bored  with  a  machine,  and 
there  is  no  testimony  at  all  as  to  tbe  value 
of  the  work  on  the  second  well.  Tbe  court 
instructed  the  Jury,  stating  the  elements 
necessary  for  them  to  find  In  order  to  return 
a  verdict  for  the  plaintiff,  and  that,  If  they 
so  found,  their  verdict  should  be  for  the  sum 
of  $110,  less  what  they  might  find  plalntlM. 
had  received  or  had  damaged  the  defendant 
in  and  about  the  work;  there  being  a  coun- 
terclaim for  damages,  and  a  plea  of  pay- 
ment Section  I'M  of  the  Code  of  Civil 
Procedure  provides  that  allegations  of  value 
or  of  amoimt  of  damage  shall  not  be  con- 
sidered as  true  by  failure  to  controvert 
them.  It  therefore  became  necessary  for 
the  plaintiff,  notwithstanding  the  answer 
contained  no  drailal  of  bla  allegations  as  to 
the  value  of  the  worK  performed,  to  prove 
the  reasonable  value  thereof,  and  It  was 
error  for  the  court  to  instruct  the  Jury  that 
they  should  assume  the  amount  alleged  aa 
the  value  of  the  wori^ 

The  plaintiff  In  error  contends  that  the 
conrt  erred  in  several  other  particulars.  In 
view  of  the  conclusion  above  stated.  It  Is 
not  now  necessai?  to  pass  upon  the'other 
assignments  of  error,  but,  as  the  case  must 
be  remanded  for  n  new  trial,  It  is  proper 
to  say  that  upon  tbe  prlndpal  questions  in 
dispute  in  the  cose  the  rulings  of  the  trial 
court  were  substantially  correct  Reversed 
and  remanded.  The  other  commissioners 
concur. 


MeCORD-BRADT  CO.  v.  KRAUSB. 
(Supreme  Conrt  of  Nebraska.  April  26,  1883.) 

DlSSOLVIira  ATTACBMBVT  — CUATTBL  UoKTOAOI— 
QUBSTlONIltO  VaLIDITT. 

l.In  the  action  of  an  attaching  creditor 
against  the  debtor,  the  validity  of  chattel  mort- 
gages made  by  the  debtor  to  other  parties  can- 
not, as  agaiust  such  mortn^aKees,  be  adjuiticated. 

2.  As  between  plaintiff  and  defendant 
alone,  upon  motion  to  dissolve  an  attacfamoit 
of  tbe  chattels  mortgaged,  tbe  defendant  can 
be  heard  only  because  of  his  residuary,  con- 
tingent Interest  which  may  remain  aftw  the 
said  mortgages  are  satisfied. 
(Syllabos  by  the  Court.) 

Commissioners'  decision.  Error  to  district 
court,  OasB  ooanty;  Bamud  M.  Chapman, 

Judge. 

Action  in  attachment  by  tbe  McCord- 
Brady  C<xnpany  against  Philip  Kranse^  l>e- 
fendant  had  judgm^t,  and  plaintiff  brings 
error.  Reversed. 

J^nrey  ft  lUch,  for  plaintiff  In  oror  By- 
ran  Glarit,  for  defendant  in  error. 
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BTAN,  0.  On  Angiut  14,  1891,  Philip 
Krtivae,  a  merohant  at  Hattsmoutht  Neb., 
made  die  first  mortgage  hereinafter  re- 
ferred to,  and  on  the  IStb  day  of  August, 
1801,  made  the  other  obattdi  mortgages,  In 
the  order  glren,  upon  the  entire  merchan- 
dise oomposlng  his  sto<^  of  goods,  to  secure 
severally  the  parties  and  amounts  foUowlng, 
to  wit:  Bank  of  Gass  County.  fl,O0O;  Mey- 
er A  Raapke,  $890.73;  Tootle.  Hosea  &  Go., 
$677.82;  D.  M.  Steele  &  Ca.  $311.37;  Mo- 
Gord-Brady  Company,  $331.67;  E^asper 
Bros.,  $354.3C.  lliese  mortgages  pracUeally 
a>T«ed  all  the  possesdona  of  defendant. 
Kranse,  and  each  provided  that  it  was  "law- 
ful for  tbB  mortgagee  to  take  Immediate 
possesdon  of  said  goods  and  ohattelB  wher- 
erer  fonnd,  the  possession  of  these  presents 
being  his  guffldtakt  authority  therefor,  and 
to  sell  the  some  at  public  anotton  or  private 
sale,  or  so  much  thereof  as  shall  be  suffl- 
tAoLt  to  pay  Hie  amount  due  or  to  become 
dift,"  etc.  ^er  reciting  tiie  statutory  pro- 
vldon  for  advertising  the  sale,  each  raort- 
gage  provided  for  sale  without  notice  at  oon- 
tinuons  private  sale,  at  option  of  tlie  morb- 
gagee.  Each  mortgagee,  through  W.  H. 
Miner  as  ag»it,  iq>on  the  making  and  flBng 
of  said  mortgages,  wait  Into  possession,  and 
private  sales  of  the  stock  began  under  the 
provlslims  aforesaid.  It  la  a  disputed  prop- 
oiltlm  whether  or  not  the  plaintiff  In  error, 
the  McCord-Brady  Company,  oooepted  the 
mortgage  In  favor  of  that  flim.  Gertain  It 
Is,  hoVever,  that  oa  August  24tb,  Immedl' 
ately  followlnir  die  making  of  aald  nuurt- 
gage,  the  plninttfl  In  error  repudiated  the 
same,  by  attaching  Uie  mortgaged  prop«*ty 
In  tlds  suit  brought  In  the  district  court  of 
Casa  ooimiy.  The  petition  and  affidavit  tm 
an  attacbmoit  were  In  due  furm  for  tiie  In- 
debtedness not  yet  due,  (as  well  as  for  a 
part  already  due,)  and  thm  was  <m  the 
same  day  made  1^  the  presiding  judge  of 
said  district  court  the  following  oider:  "On 
applloatloa  of  the  plaintiff,  and  It  apiwar- 
ing  frcHn  the  affidavit  of  the  plaintiff  titiat 
the  claim  Is  Juat,  and  that  there  la  cause  for 
granting  an  attacdunent,  an  order  of  attach- 
ment In  the  sum  of  $306.66,  and  $50.00 
probable  costs  of  the  action,  la  therefore 
allowed  to  lasue  In  this  case,  upon  the  plain- 
tiff ^ving  an  imdertaldng  In  the  sum  of 
$800.00,  with  approved  security  as  required 
by  law.  [Signed]  Samuel  M.  Chapman, 
Judge  of  the  District  Court"  An  undertak- 
ing was  filed  as  required  by  this  order,  and 
duly  approved,  whereuptm  an  order  of  at- 
tachment Issued  against  the  property  of  de- 
fendant, Krause,  and  was  at  once  levied  on 
the  mortgaged  property  by  the  sheriff  of 
said  county,  in  whose  possession  said  prop- 
•  erty  remained,  at  least  until  after  the  dis- 
solution of  the  attachment.  W,  H.  MUler, 
on  the  hearing  and  determination  of  the  mo- 
tion hereinafter  referred  to  for  the  dissolu- 
tion of  the  attachment,  In  hta  affidavit  stated 
that  on  August  l&th  he  was  by  the  mort- 


gagees put  In  possession  of  the  mortgaged 
property,  with  InstmctlonB  to  remain  in  pos- 
sesion of  said  goods  for  all  of  said  parties 

until  their  roqpeetlve  idalms  were  paid  out 
according  to  tlie  priority  Just  stated,  and 
accordingly  proceeded  to  sell  the  mortgaged 
property  at  retail  without  advertising;  that 
at  the  time  ot  the  levy  he  had  ooUeoted  on 
the  books  at  account,  and  so  sold,  goods  to 
the  a«0n!gate  amount  ut  $M7.83.  to  apply 
on  the  mortgage  of  the  Bank  of  Gass  Coun- 
ty. TbiB  agcmt,  W.  H.  HUler,  turOier  stated 
tiiat  at  the 'time  the  said  goods  were  a^ 
tached  he  informed  the  aherifl  prhn-  to  the 
levy  tluit  he  wu  In  posssoslon  of  said  mort- 
gaged property  for  the  mortgageee,  glviiig 
him  a  list  of  the  names  hereinbefore  set 
forth,  and  surrendered  said  goods  and  chat- 
tels under  protest  Neither  of  the  mort- 
gagees has  In  any  way  attempted  further  to 
asswt  the  tle^t  to  the  possesslcm  at  the 
property  levied  upon,  and  to  this  action 
neither  has  been  a  party  or  In  privity,  ao 
Car  as  the  reoMd  dladoses.  with  the  defoid- 
ant  in  resisting  the  attachment  upon  these 
goods.  This  is  very  Important  for  our  oon- 
Bideratlon  of  this  ease  is  thus  limited  ex- 
olnatvdy  to  a  detertnlnatlon  at  the  rights 
and  remedies  iproper  as  between  plaintiff 
anddefoftdant  as  debtor  and  creditor.  What- 
ever rights  or  remedies  the  mortgagees  may 
have  In  respeot  to  the  mortgaged  property 
are  In  no  way  determined  tattUs  proceeding 
because  Impossible  In  the  absence  aa  pajv 
tles,  and  upon  the  record  unneoeesaiy. 

On  August  29^  1801,  the  defodant  In  saU 
attachment  proceedings  filed  In  said  court 
a  motion  to  vacate  and  discbarge  said  at- 
taolmi^t  on  various  grounds,  only  two  <rf 
which  are  deemed  Important  to  the  proper 
decision  ot  ttie  matters  presented  for  re- 
view. This  motion  was  presented  upon  af- 
fidavits ot  various  parties,  with  which  were 
presented  the  several  chattel  morteages 
containing  the  provlcdons  above  redted.  A 
clear  preponderance  of  tlie  evidence  showed 
that  these  mortgages  covered  all  of 
Kiause'a  pn^rty,  and  that  he  admitted 
to  plaintiff's  agent  and  to  plalntlffTs  at- 
torn^ that  these  nuHtgages  were  given  to 
satisfy  his  largest  ^editors  so  they  would 
not  attach,  that  the  smaller  ones  would  not 
attach,  and  tluit  he  intended  to  settle  with 
his  creditors,  though  the  defendant  denies 
making  the  statementa  Uptm  this  motion 
the  following  order  was  made:  "And  now 
on  this  7th  day  of  Novonber.  1891,  this 
cause  came  on  for  hearing  upon  the  motion 
of  tlie  defendant  to  vacate  and  dlsebanw 
the  attachment  heretofore  granted  In  tiiis 
cause,  and  was  submitted  to  the  couin:.  Ou 
conslderatiOD  thereof.  It  Is  ordered  tliat  the 
attachment  heretc^ore  granted  In  this  ac- 
tion be  and  the  some  la  vacated  and  dis- 
dbarged,  and  the  sheriff  is  required  to  return 
to  the  defendant  all  the  property  taken  by 
him  under  said  order  of  attachment;  to  all 
of  which  the  sold  plaintiff  duly  excepts,  aad 
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iWnintiff  la  granted  twenty  days  In  -wblcb  to 
perfect  exoqttlMis  and  prcpam  and  file  petl- 
tl<m  In  error  In  mmmmB  conrt.'"  As  be- 
tween pUUntlff  and  defendant,— Hie  only  par- 
ties to  this  litigation,— the  learned  district 
}ud|»  HTed  In  maUng  tbe  alwTe  order  dte- 
Mlvlng  tbe  attatdunent,  and  xetunUng  tbe 
property  attained  to  ttke  defendant,  Kraose. 
I'be  qnestlon  was  limply  vbetber  or  not 
suffldent  grounds  of  attediment  existed  as 
against  Krause.  He  bad  disposed  of  all  the 
property,  and,  as  he  admits  In  bis  own  af- 
fidavit, was  dlghtly  InsolTent,  the  parties  to 
whom  his  property  was  tamed  out  were 
aut^rlzed  to  and  In  pursnanee  ot  tbia 
aqthorily  In  fbct  were  dlapoabtg  of  Kraose's 
property  at  retail  by  private  sales.  Qiapter 
12  of  tJHe  Compiled  Statutes  of  Nebraska 
prescribes  tba  manner  In  wbtcb  dhattet 
mortgages  may  be  foredosed.  It  la  not 
de«ned  secessaiy  to  dedde  at  pnamt 
wfaotber  an  advertisement  and  piibllo  sale 
Is  absolutdy  essential  to  a  foreclosure  as 
a^tant  creditors  of  the  mortgagor.  Snfltoe 
It  to  say  tbat  a  mortgagor  who  consoits  to 
a  private  sale  <tf  all  bis  property,  tbongfa 
cnder  tiie  golse  of  a  chattel  mOTtgage,  to 
prevent  large  dalm  holdms  from  bringing 
ndt,  witJi  a  view  to  settling  with  his  ored- 
ItOTS,  Is  not  In  a  position  to  Insist  that  said 
property  shall  not  be  atta<^ed  at  tbe  suit 
of  tme  of  his  creditors.  Wyman  v.  Math- 
ews S8  Fed.  Rep.  67&  His  hitereet  in 
tbe  attached  property  Is  limited  to  such  resi- 
due as  may  rannln  after  the  mortgages  are 
folly  satisfied,  and  as  to  snob  Interest  de- 
f fndant'a  condnot  and  standing  are  not  such 
tbat  upon  his  application  the  attachment 
rbonld  hare  been  dissolved.  The  order  of 
(Bssolutlon  of  tbe  attachmoit  Is  th»«fore 
Tsnited,  and  ttds  cause  Is  remanded  tor 
further  proceedings.  Tbe  otber  commissloD- 
en  concur. 


JOHNSON  T.  JOHNSON. 
(Supreme  Court  of  Nebruka.  April  20,  iSQB.) 
CKEDtTOii'B  Bii.b— Evidence. 

1.  The  testimony  tends  to  show  tbat  in 
1SS2  oae  C.  then  worth  at  least  $5,000,  erect- 
ed a  boose  and  made  improTements  on  the  land 
of  bis  mother,  which  cost  to  exceed  $2,000. 
H«  condnned  to  aMist  her  in  a  limited  degree 
SQtil  IbStl.  when  be  died  insolvent.  In  an 
actioD  by  a  creditor,  whose  claim  had  nearly 
■II  been  contracted  after  1882,  and  who  re- 
ceiTed  payment  of  her  share  of  the  assets  of 
the  estate  of  C.  pro  rata  with  other  creditors  to 
■abject  the  estate  of  the  mother  to  the  payment 
of  ihe  residue  of  her  claim,  held,  that  the  proof 
filled  to  show  tbat  G.  was  insolvent  when  be 
assisted  bis  mother,  or  that  bu  assistinir  her 
ckn!ted  bis  insolvency,  and  that  the  mother's 
cttate  was  not  liable. 

2.  There  is  proof  tbat  wonid  warrant  tbe 
eoart  in  finding  tbat  his  mothw,  about  1880, 
kHuted  C.  $l,Oi>a 

(SjlUbus  by  tbe  Court.) 

Appeal  from  district  ooort,  Howard  conn- 
ty;  Coffin,  Judge. 
Actbm  Iqr  Joste  Jobnsim  against  Jonas  P. 


Johnson,  admtnlstrator  of  ttie  estate  of  Sa- 
rah 0.  JobiuNm,  deceased.  Defcmdaat  bad  a 
decree,  and  plaintiff  appeals.  Affirmed. 

O.  A.  Abbott  and  A.  A.  Kendall,  for  ap- 
pellant Faul  &  Templln,  for  itppelle& 

MAXWELL.  C.  J.  This  Is  an  action  to- 
subject  certain  real  estate  to  tbe  payment 
of  the  cbilms  of  tbe  pbUntUf.  The  testimony 
flhows  that  Chris  Jobnstm  died  In  tbe  year 
iSSa.  At  that  time  be  was  indebted  to  tbe 
plaintiff  In  tbe  sum  of  ¥822.00,  wblcb  was- 
allowed  against  his  estate.  Tbe  estate 
proved  to  be  Insolrent,  and  tbe  plaintiff 
only  received  tbe  sum  of  $5TTJfl,  leaving 
due  to  her  on  said  claim  $4iXiJ60,  tor  wblt^ 
It  la  Bou^t  to  subject  the  real  estate  In  ques- 
tion. On  the  ttlol  of  tbe  cause  In  tbe  court 
Im^w  the  Issues  were  found  In  favor  of  the 
defendant,  and  the  action  dismissed.  The- 
testlmmiy  tends  to  riiow  that  one  Sarah  G. 
Johnson,  the  mother  Chris  Johnson  and 
Jonas  P.  Johnson,  removed  to  this  state 
about  the  year  1881,  and  settled  upon  gov- 
ernment land,  and  that  Jonas  P.  Johnson 
had  removed  to  this  state  one  or  two  years- 
before  that  time;  that  bis  mottier's  dalm  was- 
near  his;  tbat  Chris  Johnson,  who  bad  been 
doing  business  In  Illinois,  commenced  the  erec- 
tion of  a  bouse  and  otber  Imiarovements  on 
the  land  for  bis  mother;  that  tbe  value  of 
tbe  bouse  and  other  Improvements  exceed- 
ed |2,000;  that  the  house  and  Improvements- 
were  made  In  1882  and  1883.  There  Is  some 
proof,  however,  that  Chris  continued.  In  a 
limited  degree,  to  assist  his  motfaw  up  to 
the  time  of  his  death,  hi  1886.  There  is  al- 
so proof  tending  to  sbonf  tiiat,  prior  to- 
1880,  Chris  had  been  conducting  a  grocery, 
and  failed  In  business;  tbat  afterwards  be 
obtained  $1,050  from  bis  mother,  and  start- 
ed a  saloon  In  Qulncy,  Hi.  la  this  he  suc- 
ceeded, and  sobl  out  In  1882  for  $3,00a  The- 
plaintiff's  dalm  Is  for  service  and  keeping 
house  for  Chris,  and  began  about  18!^,  and 
continued  up  to  tbe  time  of  bla  death.  She 
claims  tliat  Chris  put  bis  money  into  the 
estate  of  his  mother,  and  thereby  became 
Insolvent;  that  tbe  mother's  estate  Is  liable 
for  her  dalm. 

Tbe  proof  fails  to  show  that  Chris  Jobnsou 
was  Insolvent  when  he  made  tbe  Improve- 
ments In  question  for  his  mother,  or  that  be 
made  the  improvements  in  contemplation 
of  insolvency.  A  person  who  Is  apparently 
able  to  pay  his  debts,  and  believes  himself 
to  be  MS  and  has  no  design  lo  defraud  Mb 
creditors,  may  malce  a  valid  gift  to  a  rela- 
tive. Tbe  gift,  ho^vever,  must  not  be  dls- 
proportlomite  to  bis  means,  nor  such  as  will 
produce  insolvency,  llie  proof  falls  to  show 
tbat  this  ^ft.  If  such  It  was,  produced  the 
Insolvenry  of  Chris  Johnson.  The  proof  la 
meager  upon  this  fiolnt,  and  very  unsatis- 
factory. Tbe  right  of  tbe  pbilntlff  to  reach 
the  assets  In  tbe  hands  of  a  fraodulent 
grantee  Is  undoubted,  but  tbe  proof  faU» 
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to  snataln  the  dtarge.  Tbii  la  upon  tbe  the- 
ory tbat  CSiriB  made  a  gift  of  Ibe  bouse  and 
improTementa  to  Ua  moUier,  but,  as  here- 
tofore  stated,  tbe  court  would  be  Justified 
In  flndlng  that  Obiia  was  Indebted  to  her 
tor  mfiSO.  In  any  Tiew  of  tho  case,  tbere- 
fdre,  the  Judgment  la  right,  and  la  affirmed. 
The  other  Judges  concur. 


LINCOLN  NAT.  BANK  t.  VIRGIN  et  al. 
(Supreme  Court  of  Nebraska.  Ajiril  26,  1893.) 

UOKTaAOB  FuHBCLO«<DHB  — DeCRBB  BT  DxrAULT— 

Effect  of. 

1.  The  ml*  Is  that  b  default  by  a  party 
defendaut  is  a  confeasioa  ouly  of  such  matters 
as  are  property  alleged  in  the  petitioa  or  com- 

tilaint.  But  a  recognized  exc«)tion  to  that  rule 
*  that  where  in  a  forecloaure  or  other 
kindred  proceeding  a  defendant,  who  is  called 
upon  to  disclose  and  set  up  his  supposed  but 
unknown  interest  in  tbe  subject  of  the  action, 
makes  default,  he  will  be  held  to  have  admitted 
that  his  interest  therein  Is  subject  to  that 
of  the  plaintiff. 

2.  A  Judgment  of  a  court  upoo  a  subject 
within  its  general  jurisdiction,  but  which  is  not 
brouRht  before  it  by  any  statement  or  claim  of 
the  parties,  and  is  foreigu  to  the  ixfiues  submit- 
ted for  its  determination,  is  a  nullity. 

3.  In  a  foreclosure  proceeding  1^  N. 
agaiost  the  M.  Bank,  a  subsequent  mortgagee, 
and  v.,  their  common  mortgagor,  tt  was  al- 
leged that  "tbe  M.  Bank  claims  some  Interest 
in  tiie  premises,  the  nature  and  extent  of 
which  is  to  the  plaintiff  unknown,  but  is  sub- 
ordinate to  plaintiff's  claim,  wherefore  plaintiff 
asks  that  it  be  oomnelletl  to  set  the  same  up 
or  be  forever  barred.  The  defendants  all  hav- 
ing made  default,  a  decree  of  foreclosure  was 
entered,  in  which  it  was  fouad  that  the  M. 
Bank  had  "no  right,  title,  or  interest"  in  the 
mortgaged  property.  In  a  snhsequeot  acdon  br 
the  M.  Bauk  to  foreclose  its  mortgage.  JWo, 
that  the  former  decree  cannot  be  pl^ded  as  a 
bar  1^  V.  or  his  grantees. 

(Syllabus  by  the  Court) 

Appeal  from  district  court;  Seward  oounly; 
Bates,  Judge. 

Action  by  tbe  Iinc<^  National  Bank 
against  A.  C.  Vlr|dn  and  others  to  foreclose 
two  mortgagee.  Prom  the  decree  entered, 
plaintiff  appeals.  Rereracd. 

Xorral  Bros.  &,  Lowley,  for  appelant  Col- 
man  &  Colman.  Oeot^  B.  France,  and  D.  G. 
McKlUlp,  for  appelleea. 

POST,  J.  This  action  was  commenced  In 
the  district  court  of  Seward  county  to  fore- 
close two  mortgages  executed  by  A.  C  Vlr^ 
gin  and  wife  on  the  24tb  day  of  September, 
18S8,  to  the  Merchants'  Bank  of  Utlco,  to  se- 
cure payment  of  a  note  of  the  mortgagors  of 
that  date  for  $2,500,  due  six  months  after 
date.  ,It  Is  alleged  In  the  petition  that  said 
note  and  mortgages  were  assigned  by  the 
Merchants*  Bonk  to  the  plaintiff  ft>r  value 
l>efore  maturity.  Upon  a  hearing  before  the 
district  court,  all  of  the  defendants  being  in 
default  except  Severen  &  Schraclt,  a  decree 
of  foreclosure  was  entered  as  prayed  upon 
tbe  mortgage  described  in  the  second  cuuse 
of  action,  but  aa  to  the  Arst  cause  of  action. 


Tin.  the  mortgage  covering  the  W.  %  of  tbe 
S.  W.  U  (tf  section  20,  town^p  11,  range  1 
G.,  there  waa  a  flndhig  for  the  answering 
defendants,  and  a  decree  dismissing  the  peti- 
tion, from  which  the  plaintiff  has  appealed. 
The  execution  of  tlw  mortgage  for  the  con- 
sideration alleged  by  Virgin  and  wife,  who 
were  at  the  time  tbe  legal  and  eqult^le  own- 
ers of  the  property.  Is  not  denied.  Tlie  de- 
fendants above  named  by  their  answer  deny 
the  assignment  of  tbo  note  and  mortgage  to 
the  plaintiff,  and  allege  that  the  Mer<duuits' 
Bank  is  still  tlie  owner  and  holdw  thereof. 
They  further  allege  that  they  are  the  owneca 
in  fee  simple  of  said  property  by  deed  from 
Virgin  and  wife  bearing  date  of  August, 
1889.  That  on  tiie  16th  day  of  March,  18%), 
one  Nelr,  the  holder  of  a  priw  mortage  up- 
on said  premises  which  waa  executed  Uarch 
12,  1887,  commenced  thereon  an  action  of 
foredoBure  in  the  district  court  of  Seward 
connty,  to  which  the  Kferchanta*  Bank  of 
Utlca,  while  atill  owning  and  Uoldiog  the 
note  and  mortgage  In  controversy,  was  made 
a  party  defendant,  but  made  defntdt.  Tliat 
upon  a  dual  hearing  la  said  action  there  waf*  a 
finding  and  decree  for  the  defendants  Virgin 
and  wife  against  the  Merchants'  Bank  as  to 
the  mortgage  now  In  question,  and  a  decree 
declaring  it  void  as  to  tbe  land  In  controver- 
sy,  by  re  iBon  of  which  the  Mercluints*  Bank 
and  the  plaintiff,  aa  its  assignee,  are  now  e»- 
topped  as  against  them  to  assert  any  claJni 
under  or  by  reason  of  the  mortgage  described 
In  the  petition.  For  a  second  def^ise  it  is  iii- 
leged  that  tbe  defendants  purchased  for  val- 
ue In  good  faith,  relying  upon  the  representa- 
tion of  the  Merchants'  Bank  that  it  claimed 
no  interest  in  or  Uen  upon  the  land  In  contro- 
versy by  virtue  of  the  mortgage  upon  wbicb 
this  action  is  based.  The  reply  Is,  In  effect, 
a  general  denlaL  The  evidence  with  respect 
to  the  date  of  the  assignment  of  the  note  and 
mortgage  la  Tolumlnons  and  conflicting,  but. 
in  view  of  our  conclusion  upon  the  other 
propositions.  It  is  unnecessary  to  critically 
examine  that  question.  The  plea  of  res  Ju- 
dicata Is  clearly  insufficient  as  a  defense. 
The  decree  relied  on,  assuming  that  it  is  a 
determination  In  teror  of  Vti^n  and  wife 
that  the  mortgage  tmder  consideration  is  not 
a  lien  upon  the  premises,  Is  not  responsive 
to  any  claim  or  all^ation  In  any  pleading  be- 
fore the  court,  and  la  for  that  reason  coram 
non  judlce.  The  petition  filed  by  Nelr  con- 
tained the  following  allegation  only  with  ref- 
erence to  the  Merchants*  Bank:  "Thedefeml- 
ant  the  Merchants'  Bank  of  Utlca  has  or 
claims  to  have  some  lien  or  Interest  in  said 
premises,  the  nattire  of  wlilch  is  to  plaintiff 
tmknown,  but  plaintiff  avers  that  the  same 
is  Bubordlniite  and  Junior  to  plaintUTs  claim, 
and  plaintiff  asks  that  It  may  be  compelled 
to  set  the  same  up,  or  be  fon*ver  barred  from 
assenlng  the  same."  Tlie  foregoing  allcg:i- 
tton  Is  followed  by  a  prayer  for  an  accoimt- 
lug,  order  of  siile,  and  deltciency  JiuUrmotit. 
In  that  proceeding,  as  already  sold.  Virgin 
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and  wife,  well  as  the  Merchants'  Bank, 
made  defanlt.  In  the  decree,  which  la  In  the 
ordinaiT  form,  immediately  following  the 
OndliiK  for  the  plaintiff  therein.  Is  the  entry 
npOD  which  defendants  rely,  rtx.:  "The  court 
ftirther  finds  that  the  defendant  the  Mer^ 
<duuit8*  Bank  of  Utica  has  no  right,  title,  or 
Interest  In  the  land  In  controTersy  herein." 

This  case  rests  upon  an  entirely  different 
principle  from  those  cases  In  which  the  court 
bad  acquired  Jurisdiction  over  the  subject  of 
the  Judgment  or  decree.  In  such  cases  the 
detmnlziatlon  of  the  court,  however  errone- 
ous, can  be  called  in  qnestion  only  by  direct 
proceedings.  We  are  aware  that  Mr.  Free- 
man, In  his  work  on  Judgments,  (section 
135a,)  expresses  a  preference  for  the  view 
that  a  Judgment  is  erroneous  merely,  and  not 
aecessorily  void,  although  not  responsive  to 
any  Issue  of  law  or  fact  We  are,  however, 
vnable  to  perceive  wherein  a  Judgment  en- 
tered by  a  court  confessedly  outside  of  the 
Issues  submitted  for  its  determlnntiou  can  be 
said  to  rest  upon  any  other  or  dilTcrent  prtn- 
4dple  than  one  in  wliich  the  subject-matter 
Is  entirely  foreign  to  the  Jurisdiction  con- 
ferred upon  It,  In  the  language  of  the  sn- 
preme  court  of  Ohio,  in  Spoors  v.  Coen,  44 
Ohio  St  497,  9  N.  E.  Rep.  132:  "A  judgment 
by  a  court  of  competent  Jurisdiction  in  a  case 
before  It,  however  erroneously  that  Jurisdic- 
tion may  have  been  exercised.  Is  one  thing, 
and  a  Judgment  by  a  court  of  like  Jurisdic- 
tion In  a  case  not  before  it  Is  another  and 
quite  a  different  thing."  In  Sheldon  v.  New- 
ton, 3  Ohio  St  494,  Judge  Uanney  uses  this 
laaffuage:  "It  is  coram  Judlce  whenever 
a  cause  is  presented  that  brings  this  power 
into  action.  But  before  the  power  can  be 
affirmed  to  exist,  it  must  be  made  to  appear 
that  the  law  has  given  the  tribunal  capacity 
to  entertain  the  complaint  against  the  person 
or  thing  sought  to  be  charged  or  affected; 
that  such  complaint  has  actually  been  pre- 
ferred," etc  The  distinction  above  noted  is 
abundantly  sustained  by  authority.  See,  in 
addition  to  cases  dted:  Strobev.  Downer,  13 
Wis.  11;  Straight  v.  Harris,  14  Wis.  500; 
Lewis  V.  Smith,  0  N.  Y.  502;  Williamson  v. 
Probasco,  8  N.  J.  Eq.  571;  Steel  v.  Palmer, 
41  Miss.  89;  1  Block,  Judgm.  183.  184. 

There  Is  no  doubt  of  tlie  Jurisdiction  of  a 
court  of  equity,  upon  proper  pleadings  in  a 
foreclosure  proceedluf,  to  determine  the 
rights  of  all  parties  thereto  with  respect  t^ 
the  subject  of  the  controversy,  whether  plain- 
tiffs or  defendants.  But  tlie  power  to  con- 
dude  parties  not  dalnUng  adversely  to  the 
plain  tlfP.  whether  subsequent  mortgagees, 
or  mortgagor  and  mortgagee,  so  as  to  pre- 
vent them  from  afterwards  asserting  their 
rights  as  against  each  otiier,  deiM-nds  upon 
whether  such  power  lias  Imh'Ii  luvtikM  by  one 
or  more  of  the  parties  thus  interested.  In 
the  Judgment  pUmded  as  a  bur  tu  thiH  case, 
the  only  relief  sought  was  tlis  furt^eloKiire 
of  the  Nelr  mor(g:iKe.  la  hU  petiiiou  th<> 
plaintUf  thensln  auicged  in  effect  that  his 


mortgage  was  the  prior  Ucn.  That  was  a 
proposition  which  the  Mcrclmnts'  Bank  could 
not  controvert  It  la  true  it  might  have  an- 
swered, (assuming  that  It  was  still  the  own- 
er of  the  mortgage,)  aud  by  cross  bill  se* 
cured  an  accounting  and  decree  against  the 
mortgagors,  and  an  order  for  payniout  fmm 
the  proceeds  of  the  mortgaged  property  after 
the  satisfaction  of  the  prior  lien.  The  gen- 
eral rule  is  that  a  default  Is  an  admission  of 
such  facts  only  as  are  properly  alleged  la 
the  petition  or  complaint  Henn.  Estop.  S  Ki. 
A  leco^^ized  exception,  however,  is  that 
where  in  a  foredosure  or  other  kindred  pro- 
ceeding a  defendant  who  Is  called  upon  to 
disclose  ills  supposed  but  unknown  Interest 
in  the  subject  of  the  action,  makes  default, 
he  will  be  held  thereby  to  have  admitted 
that  his  Interest  tiiereln  Is  subordinate  to 
that  of  the  plaintiff.  Barton  v.  Anderson, 
104  Ind.  578,  4  N.  E.  Ilep.  420.  Tlie  Mer- 
chants' Bank  by  Its  detiult  must  be  held  to 
have  confessed  the  cause  of  action  of  the 
plaintiff  therein,  and  to  that  extent  the  de- 
cree is  conclusive.  But  the  question  of  the 
validity  of  the  mortgage  now  under  consid- 
eration as  a  second  Iten  was  not  presented 
by  the  petition,  and  the  bank  as  a  defend- 
ant in  that  action  was  JustlQed  In  assuming 
that  Nelr,  the  plaintiff,  was  merely  seeking 
to  assert  his  own  Uen.  The  Judgment  de- 
scribed in  the  answer  not  being  condusive 
as  against  the  Merchants*  Bank,  it  follows 
that  the  question  of  the  good  faith  of  the  as- 
signment of  the  mortgage  to  the  plaintiff  Lb 
not  materiaL  McWllllams  v.  Bridges.  7  Neb, 
419. 

2,  The  plea  of  estoppd  In  pais  Is  not  sus- 
tained by  the  prooft.  Not  only  was  the 
mortgage  to  the  Merchants*  Bank  of  record 
and  unsatisfied  in  Seward  county,  but  the 
answering  defendants  are  conduslvely  shown 
to  have  bad  actual  notice  of  It,  and  to  have 
taken  counsel  as  to  its  validity.  One  of 
them,  Mr.  Severen,  on  his  cross-examination, 
admits  that  previous  to  the  purchase  of  the 
land  he  had  a  conveisatlon  with  reference 
to  the  mortgage  in  question  with  Mr.  Hurr- 
burt  president  of  the  bank.  In  which  he  was 
Informed  by  the  latter  that  said  note  and 
mortgage  had  been  pledged  to  the  plaintiff 
herein  for  money  advanced  by  it  He  tes- 
tifies, among  other  tilings,  as  follows:  "Ques- 
tion. You  knew  at  the  time  you  bought  the 
land  that  he  had  put  up  these  notes  at  the 
Lincoln  National  Bank,  before  you  took  the 
deed  and  paid  the  money?  Answer.  The 
abstract  showed  the  mortgage  on  it  Q.  Not- 
withstanding that  decree  Mr.  Hurlburt  told 
you  that  he  had  put  that  mortgage  tip  at 
the  Lincoln  National  Bank?  A.  He  said  he 
had  put  it  up  as  collateral  security.  Q.  You 
knew  that  when  yon  bought  the  land?  A. 
Yes,  sir."  It  is  very  evident  that  the  defend- 
ants were  fully  aware  of  the  facts  with  ref- 
en>ace  to  the  mortgage,  and  purchased  the 
pntperty  in  the  mistaken  t>pllef  that,  by  rea- 
son of  the  decree  above  referred  to,  It  was 
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no  longer  a  lien  thereon,—*  dalm  whldti,  ao 
tar  aa  tbe  record  dlBtdoses.  bod  never  been 
mnde  hy  their  grantors.  The  court  there- 
fore eired  In  dlamlaring  the  petltton  c£  the 
plaintiff. 

The  decree  of  the  district  court  wUl  be  re- 
Tersed,  and  the  case  remanded,  with  instruc- 
tions to  enter  a  decree  of  foredoeure  In  ac- 
cordance with  the  prayer  of  the  petition. 
Jiu3gmaitaccordbigl7'  The  other  Judges  con- 
car. 


'OBBBNALTB  T.  JOHNSON. 
(Snpreme  Court  of  NAraska.  April  26,  18Ba> 

M*LIC10C9    PHOflBOCTlOK  —  PkOBAHLB    CACSB  — 

Plbauinos— Evidence— Hakmlrss  Ekkor. 

1. 0.  charged  J.  before  a  Jaatice  of  the 
peace  with  the  L-ommission  of  a  criminal  of- 
fense^ The  jnry  found  J.  not  .flmllty,  and  made 
a  ipedal  fimling  in  these  words:  "and  that 
the  complaiDt  was  made  without  probable 
cauBe."  J.  then  sued  O.  for  damages.  alleeioK 
that  the  prosecutioD  was  malicious  au<l  without 
probable  cauHe,  aud  set  out  In  his  petition  the 
special  finding  of  the  jury.  Beld,  that  it  was 
error  to  overrule  O.'s  motion  to  strike  such 
special  finding  out  of  the  petition. 

2.  On  the  trial,  J.  offered  in  evlilence  the 
Terdict  of  the  jury  acquittins  him  of  the  offense 
wilh  which  O.  charged  him  before  the  justice 
of  the  peace.  BM,  that  that  part  of  the  ver- 
dict acquitting  him  was  competent,  although 
O.'s  answer  admitted  that  J.  had  been  tried 
and  acquitted.  Held,  further,  that  it  was  error 
to  permit  the  said  special  nndlns  to  be  read 
Id  evidence  to  the  Jury. 

8.  The  forofroinff  errors  were,  however, 
cored  by  the  instructions  of  the  court,  and  in 
this  case  were  hHd  to  be  wltliont  fwejndice. 
(Srllaboa  hr  the  ConrL) 

Commissioners*  decision.  Error  to  district 
court,  Cass  county;  Chapman,  Judge. 

Action  for  malicious  prosecution  by  James 
Jcdinaon  against  iflmon  Obemalte.  Plaintiff 
had  judgment,  and  defendant  brings  error. 
AfOrmed. 

J.  H.  Haldemnn,  for  plaintiff  in  error, 
^^ooley  &  Gibson,  for  d^endant  In  error. 

RAOAN.  C  James  Johnson  sued  Simon 
Obemalte  In  the  district  court  of  Cass  coun- 
ty for  dnmagps  for  malicious  prosecutifm, 
alleging  that  on  the  2d  day  of  September, 
1889,  Obemnlte  fialsoly  and  maliciously,  and 
without  any  probable  cause,  charged  the 
plaintiff  before  a  Justice  of  the  peace  with 
a  crime,  and  cauned  said  justice  to  make 
oat  a  warrant  and  arrest  tho  plaintiff,  by 
which  he  was  deprived  of  his  liberty;  that 
on  the  5th  of  September,  18S9,  the  plaintiff 
was  tried  on  the  charge  before  said  Justice 
of  the  peace  and  acquitted,  and  that  said 
prosecution  Is  now  ended  and  wholly  de- 
termined; that  by  means  of  said  false  ar- 
rest, trial,  and  imprisonment,  the  plaintiff 
had  been  dami^ed.  Petition  also  contained 
this  clause:  "And  the  Jury  in  said  cause 
found  the  complaint  was  made  without  any 
probable  cause."  To  this  petition  the  de- 
fendant below  filed  a  motion  to  strike  out 


the  words  "and  the  jury  In  sold  cause  founA 
said  complaint  was  without  any  probabhi- 
cause."  This  motion  the  court  overruled. 
The  defendant  then  answered,  admitting' 
that  he  mode  ttw  complaint  before  the  jus- 
tice of  the  peace,  had  the  plaintiff  arrested- 
as  alleged  In  the  pulltton,  and  averred  that 
the  duarges  made  against  the  plaintiff  were- 
true;  that  In  the  month  of  August  or  lioi>- 
tcmber,  18l&>,  he  was  rellaUy  Informed  that 
plaintiff  was  gidlty  of  the  offense  with  which 
he  charged  htm  before  the  justice  of  the 
peace;  that  he  consulted  the  county  attor- 
ney, and  truthfuly  laid  all  the  facts  before 
him,  and  thereupon  caused  the  plaintiff  ta 
be  arrested;  and  denied  "that  such  arrest 
was  made  through  malice  or  without  proba- 
ble cause,  and  denied  that  plaintiff  had  been 
damaged  thereby."  There  was  a  trial  to  a 
jury,  with  a  verdict  and  judgment  for  John- 
son, and  Obemalte  brings  the  case  here  for 
review. 

There  are  only  tliree  osti^ments  of  er- 
ror which  we  notice: 

1.  The  OTemillng  of  the  moUon  of  the  de- 
fendant below  to  strike  out  of  plalntiff*B  pe- 
tition tlie  words:  "And  the  jury  In  suld 
cause  found  said  complaint  was  made  with- 
out any  probable  cause."  This  mutltm  should 
have  been  sustained.  It  was  not  a  material 
allegation  in  the  iwtlUon,  and  no  evidence 
could  be  adduced  on  tae  trial  In  support  u£ 
such  an  allegation. 

2.  The  Introduction  in  evidence  ot  tbe  ver- 
dict of  the  Jury  in  the  criminal  trial  before- 
the  Justice  of  the  iieace.  This  verdict  wa» 
in  these  words:  "la  Justice  court  Befbre 
L.  C.  Stiles,  justice  of  the  peace,  llie 
State  of  Nebraska  vs.  Jamee  Johnson,  Chris 
Nelson.  Verdict  We,  the  jury,  duly  im- 
paneled and  swum  In  the  above-entttled 
cause,  do  find  the  defendants  not  guilty* 
and  that  the  complaint  was  made  without 
probable  cause.  C.  H.  Smith,  Foreman."  It 
is  tme  the  answer  of  the  defendant  admit- 
ted that  he  had  cauBed  Johuson's  arrest; 
that  he  had  been  tried,  and  acyultted.  Nev- 
ertheless, that  i>aL-t  of  this  veixlict  finding 
Johnson  not  guilty  was  competeut  evidence, 
but  the  words,  "and  the  jury  In  said  cause 
found  said  complaint  was  made  without  any 
probable  cause,"  were  clearly  Incompetent. 
The  very  question  the  Jury,  to  whom  thi* 
verdict  was  read  In  evidence,  was  sitting  to 
determine,  was  whether  Obemalte,  In  the 
prosecution  of  Johnson  In  the  case  wherein 
the  jury  had  acqiUttetl  him,  Iiad  probable 
cause  to  believe  him  guilty  of  the  offense 
with  whldi  he  diarged  him  before  the  Jus- 
tice of  the  peace,  or  whether  his  prosecutioifr 
of  Johnson  was  maltdous  and  without  proba- 
ble cause.  To  permit  this  part  of  the  ver- 
dict to  be  read  was  in  effect  to  put  In  evi- 
dence against  Oboniolte  the  oplulon  of  the- 
Jurymen  in  the  state  case  that  in  eau^ng 
Johnson's  arrest  Obemalte  was  actuated  by 
malicious  motives.  We  know  of  no  rule  of 
evidence  under  which  that  part  of  the  ver- 
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diet  was  oompetent,  and  It  itbould  have 
been  exrlnded.  Sweeney  t.  Peraey,  40  Kan. 
l^.  19  Pac,  Rep.  328. 

SL  The  giving  of  lustnictloa  No.  8  by  the 
conrt  That  Instrucllon  is  as  followa:  "The 
record  and  verdict  of  the  criminal  trial  bad 
before  Justice  StUes,  and  which  has  been 
received  lu  evidence  before  you,  are  prop- 
«r  to  be  considered  by  the  Jury  only  so  far 
as  they  tend  to  show  the  Instltntion  and  final 
determination  of  sold  crlmtual  prosecntion 
In  the  court  below."  We  do  not  think  there 
nas  any  error  in  this  instruction.  On  the 
contrary.  If  It  was  out  of  the  record,  the 
case  would  hare  to  be  reversed,  Tbib  conrt» 
by  giving  It,  cured  the  other  errors  com- 
plained of  and  reviewed  herein. 

The  pldiutid  In  error  assigns  as  error  the 
giving  of  other  instructions  1^  the  court, 
but  these  are  not  insisted  on  in  the  brief  of 
couns^  We  have,  however,  carefully  «- 
■mined  them,  and  think  the  plalnUff  in  er- 
ror has  nothing  of  which  to  complain.  The 
trial  jndge  aeems  to  bnve  taken  great  pains 
to  fuUy,  fiilriy,  and  carefully  instruct  the 
Jury  on  all  the  points  In  the  case.  The  judg- 
ment <jt  tlie  conrt  below  Is  affirmed.  The 
odier  GommlBdoners  concur. 


OODEN  at  aL  T.  WARRBN  et  al. 
<Sapvsm«  Court  of  Nebraska.  April  26,  1883.) 

iUrLBVlN— TlTLB  TO  tiUPHOKT  — WUB!T  UBMAKO 

Uy-VKCBSiiARr— Pakties. 

1.  Contract  set  ont  la  the  opinion  con- 
stmed,  and  Arid,  that  W.  &  Co.  had  a  lien  ap- 
OD  the  oom  for  the  pnrchase  m(Hi«r  and  their 
share  of  the  ivofits,  and  were  eotftled  to  Im- 
mediate possession. 

2.  ■\\'nere  a  defendant  lawfully  In  the  poa- 
■msIoD  of  property  denies  the  title  and  nght 
of  possession  of  the  owners,  do  demand  Is  nec- 
sssarr. 

3.  A  receiver  appointed  by  a  court  of  rec- 
ord of  another  state  to  take  charge  of  a  boHi- 
ness  of  a  partniTtihip  there,  and  to  wind  np  its 
affairs,  may  take  charge  of  property  of  the 
firm  in  this  state;  but  in  such  caae  Uiere  is  a 
mere  snlmtitntion  of  parties,  and  the  recover 
haa  no  grrater  ri^ta  m  such  property  than  the 
parties  themselves. 

(Syllabns  by  the  ConrL) 

Elrror  to  district  court,  Adams  county; 
Oaalln,  Judge. 

Replevin  by  Nathan  H.  Warren  and  oth- 
ers, composing  the  firm  of  N.  H.  Warren  A 
Co.,  against  Alb<^  B.  Ogdra  and  others. 
FlalntlfEa  had  Judgment,  and  defoidants 
bring  error.  Affirmed. 

Teller  A  Orahood  and  Batty,  Casto  A 
Dungan,  for  plaintiffs  In  error.  Sedgwick  A 
Power,  for  defendants  In  error. 

HAXWELL,  0.  J.  This  Is  an  action  of 
replevin  brought  by  Warren  A  Co.  against 
Ogden,  etc.,  to  recover  the  possession  of 
14,996  budiels  of  ear  com  of  the  value  of 
15,248.00,  or.  In  case  said  property  cannot 
be  returned,  the  value  of  the  same.  In  on- 
awer  to       petltkm  Bobert  Bi.  Foot,  ono  of 


the  defendants,  denies  "that  the  plaintlfEn, 
or  either  of  them,  were  at  the  time  of  the 
commencement  of  this  action,  or  at  any 
time,  the  owners  of  the  property  set  ont  In 
the  complaint  or  petition,  to  vit,  about  14,- 
996  buahels  of  ear  com,  more  or  less,  and 
being  all  the  com  In  the  cribs  nnmered  1, 
2.  3,  4,  situated  near  the  B.  &U.R.R.  trade 
in  the  town  of  Brlt^ton,  In  said  Adams 
county,  Neb.  That  the  plalnttll^  or  either 
of  them,  were,  at  the  time  of  the  commence- 
ment of  this  action,  or  at  any  time,  entitled 
to  the  immediate  possession  of  said  above- 
described  property.  Tliat  at  the  time  of 
the  oommen cement  of  this  action,  or  at  any 
thn^  he  wrongfully  detained  said  prop«ty 
ftpm  the  possession  of  the  plalntlffii.  <»■ 
either  of  them,  for  15  days,  or  for  any  time. 
That  plalntifls,  or  elttier  of  them,  have  beoi 
damaged  in  the  sum  of  ?500,  or  any  som 
wbaterar.  That  aa  the  10th  day  of  May, 
1800,  the  dbrtrlot  court  of  the  state  of  Colo- 
rado, dttfaig  in  and  for  the  coun^  of  Arapa- 
hoe, the  same  being  a  court  of  record,  and 
duly  established  under  the  laws  of  said 
state,  entered  of  record  In  said  court  na 
said  day.  the  same  being  one  of  the  Judicial 
days  of  die  AprQ  term,  1890.  thereof,  a  de- 
cree in  the  suit  of  one  Albert  B.  Ogd«). 
plain  tiff,  against  Lorin  Bntterfleld,  defend- 
ant, wherein  and  whereby,  amrag  other 
things,  it  was  adjudged  and  decreed  by  said 
court  that  the  plalnttfT  and  defendant  In 
said  action  had  been  pnrtnen  In  business 
under  die  firm  name  of  L.  Bntterftdd  A  Co., 
and  that  said  partnership  from  and  after 
said  date  was  dissolved,  and  fnrUier  did 
adjudge  and  decree  that  this  defeaidant, 
Robert  B.  Foot,  be,  and  be  was  appcrinted 
by  said  decree,  recelTer  of  the  partnwahlp, 
stock,  premises,  outstanding  debts,  and  ef- 
fects thereof,  and  did  duly  qnalU^  as  such  re- 
oelrer.  That  the  d^endant  Robert  BL  Foot., 
as  he  fras  In  duty  bound  as  sudh  recover, 
did  enter  upoa  his  duties,  and  take  Into  pos- 
session  bH  the  property  of  the  said  Ann  of 
L.  Bntterfleld  A  Co.,  and  did  on  or  about 
the  12th  day  of  May,  1890,  in  the  town  of 
Brlckton,  In  the  county  of  Adams,  In  the 
state  of  Nebraska,  find  in  the  lawful  pos- 
sesslott  of  L.  Butterfldd  A  Go.  the  iMtqwrty 
mentioned  herein  and  In  said  petition^  and 
did. then  and  there  take  possession  of  said 
property,  and  was  as  such  receive  in  the 
peaceful,  quiet,  and  lawful  poasosslon  there- 
of at  the  time  of  the  commencement  of  this 
action,  and  entitled  at  all  times  to  retain 
possession  thereof  and  protect  said  possen- 
idfHk  In  the  discharge  of  his  duties  as  such 
receiver.  ThAt  sold  property  was  In  the 
possession  of  L.  Bntterfleld  A  Co.  as  afore- 
said under  and  by  virtue  of  a  contraot  In 
writing,  wher^  and  whereby  the  plalntUTs 
and  said  L.  Butterfield  A  Co.  owned  said 
property  in  common,  and  passed  to  the  de- 
fendant as  receiver  as  aforesalA  Hut  the 
defendants  P.  H.  Felt  and  C  J.  Barnes  wen 
acting  under  Instniotions  of  this  defendant. 
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as  reoel'rar  afbresald.  In  malstainlnK  and 
protectlog  said  possession  at  the  time  of 
the  commGiicemwit  of  this  action.  Where- 
fore defendant  prars  that  this  action  may  be 
dlsmlBsed  at  plaintiffs'  cost,  and  that  he  be 
decreed  entitled  to  the  return  of  said  prop- 
erty as  such  receiver,  and,  upon  the  failure 
of  plaintiffs  to  return  the  same,  that  he  ma> 
have  Judgment  for  the  full  value  tnereot." 
Albert  B.  Ogden,  one  of  the  defendants, 
filed  an  answ^-,  tn  which  he  denies  thet 
Warren  &  Co.,  or  either  of  them,  at  the  com- 
mencement of  the  action,  was  the  owner 
of  the  property  or  entitled  to  the  possession 
thereot  or  that  the  property  was  wrong- 
fully detained  from  said  party.  He  also  al- 
leges the  dissolution  of  the  firm  of  U  Bnt- 
terfield  &  Co.,  and  the  appointment  of  Foot 
as  receiver,  and  that  the  acts  done  by  the 
defendants  below  were  to  protect  the  pos- 
session of  the  receiver  against  the  unlafrful 
attempts  of  the  plaintiffs  below  forcibly  to 
take  possession  of  the  com.  Warren  &  Co. 
In  their  reply.  In  effect,  deny  all  the  facts  In 
the  foregoing  answers.  On  the  trial  of  the 
cause  the  Jury  found  that  Warren  &  Co. 
were  at  the  commencement  of  the  actton 
the  owners  of  and  entitled  to  the  Immediate 
possession  of  the  com,  and,  a  motion  for  a 
new  trial  having  been  overruled,  judgment 
was  entered  on  the  verdict  The  corn  was 
purchased  under  the  following  agreemoit: 
"Memorandum  of  agreement,  made  this  6th 
day  of  November,  1880,  between  Nathan  H., 
Cyrus  I.,  and  Chaa.  0.  Warren,  composing 
the  tlrra  of  N.  H.  Warren  &  Co.,  of  Chlcflgo, 
ni.,  party  of  the  first  part,  and  L.  Butter- 
field  &  Co.,  of  Denver.  Colo.,  party  of  the 
second  part,  wltuesaeth:  The  party  of  the 
second  part  agrees  to  buy  and  store  in 
crll3s  belonging  to  them  at  Inlond.  Savon- 
ville,  and  Brlclcton.  Neb.,  ear  com  to  the 
amount  of  50,000  bus.,  more  or  less,  and  to 
pay  the  expense  of  cribbing,  Insarance,  sbelt 
Ing,  and  other  necessary  expenaes,  to  the 
lime  of  ^Ipment  of  snld  eoni.  Hie  party 
of  the  second  port  further  agrees  to  put  a 
sign  bearing  the  name  of  the  first  party 
(N.  H.  Wnrreo  &  Co.)  on  each  crib  of  -5.000 
bushels,  and  to  diell  and  ship  said  com  only 
by  and  nndej  the  direction  of  said  first 
party.  Tliey  also  agree  to  famish  the  use 
of  said  cribs  free  of  charge;  It  belug  under- 
stood that  the  meaning  of  their  contract 
Is  that  the  party  of  the  first  part  shall  for- 
nMi  the  money  free  of  totereet  to  pay  fbr 
the  com,  snd  the  party  of  the  second  part 
shall  furnish  the  cribs  and  labor  and  ex- 
pense of  buying,  cribbing,  shelling,  preparli% 
for  maricet,  if  needed.  loading  on  the  cars, 
and  Insuring  the  com,  which  Is  to  lie  the 
proiwrty  of  N.  H,  Warren  ft  Co..  and  at 
all  times  under  their  control  and  direction. 
Furthermore,  that  :dl  proflta  and  losses  aris- 
ing from  the  handling  and  sale  of  tiie  com 
are  to  be  equally  divided  between  ihe  parties 
of  the  first  and  second  part,  after  the  par- 
ties ot  the  first  part  -have  rec^ved  the 


amount  famished  to  pay  for  the  com,  with 
out  Interest  It  Is  further  agreed  that  the 
party  of  the  second  part  shall  furnish  crib 
receipts.  [Signed]  N.  H-  Warren  &  Co.  h. 
Butterfleld  &  Go."  It  will  t>e  ot»erved  that 
Warren  &  Co.  were  to  furnish  the  money  to 
purchase  the  com,  and  Butterfield  &  Co.  were 
to  purchase  the  same,  place  It  In  cribs.  Insure 
it  and  Incur  all  lawful  expenses  of  buying, 
cribbing,  shelling,  and  preparing  for  market. 
It  Is  provided,  however,  that  the  com  was 
to  be  the  property  of  Warren  &  Co..— at  oU 
times  under  their  control;  the  profits  above 
the  actual  cost  of  the  com  and  expenses 
to  be  equally  divided.  A  fair  constmctlon  of 
this  contract  gave  Warren  &  Co.  a  Uen  up- 
on the  com  for  the  purchase  money  and  one- 
half  of  the  profits.  To  that  extent,  without 
doubt,  they  were  the  owners,  and  entitled  to 
the  possession.  Had  the  answer  of  Foot 
been  of  such  a  character  as  to  show  the 
exact  interest  of  Butterfleld  &  Co.  In  the 
com  in  dispute.  It  is  probable  tlmt  the  whole 
controversy  might  have  been  adjusted  In 
tlUs  action.  The  answer,  however,  edmpiy 
puts  In  issue  the  rights  of  Warren  &  Co. 
to  either  the  title  or  possession  of  the  prop- 
erty. Therefore,  It  will  Ije  necessary  for 
the  receiver  to  bring  an  action  agahist  War- 
ren &  Co.  The  defendant  In  error  Insists 
that  the  receiver  has  no  Jurisdiction  In  this 
state,  having  t>een  appointed  by  a  district 
court  In  Colorado.  We  think  dlfferesitly. 
however;  but  be  simply  steps  into  the  Shoes 
of  Butterfleld  &  Co.,  and  has  no  greater 
rights  than  they  possess.  The  plaintiffs  In 
error  contend  tliat  there  was  no  demand 
before  bringing  the  suit  and  therefore  re- 
plevin will  not  lie  In  their  answer,  how- 
ever, they  deny  the  right  and  title  of  War- 
ren St  Co.,  and  claim  that  they  are  In  the 
receiver.  In  such  case  no  demand  is  nece^ 
sary.  Homan  v.  Laboo,  1  Neb.  204.  Upon 
the  whole  case  it  Is  apparent  that  the  JwIk- 
ment  Is  right,  and  It  la  affirmed.  The  other 
Judgra  concur. 


PABRISH  at  ol.  v.  HeNBAU 
(Supreme  Coort  of  Nebraska.  A[Bil  21,  1803.) 

WlTNE8»— COMPETSNXT— ThAWSICTIOSS  WITD  Db- 
CSDBNT — CONVBKSION* — EVlDESfB. 

1.  A  person  having  a  dintt  leipil  iiirt>r>-!<i  in 
the  result  of  an  action  in  which  tlie  adverse  iviiiy 
la  an  administrator  of  a  deceased  person  is  not 
priflnded  by  section  829  of  the  Code  from  te-*- 
tifyioK  to  a  transaction  between  hlmaelf  ami 
■uch  deceased  person  in  case  such  administra- 
tor has  first  introdnred  a  witness  who  has  tes- 
tified in  re;rard  to  the  same  transaction. 

2.  When  a  pemon  wbo  Is  precluded  bv  rhe 
provUioDs  of  said  section  from  teat-lf^'ing 
aKaitiKt  the  representative  of  a  decease<l  perM*ii 
Ib  permitted,  without  objection,  to  testify  to  a 
couversation  or  transaction  ttad  wltb  such  de- 
ceased person,  it  Is  a  waiver  of  the  benefit  of 
the  statute. 

S.  FcM,  the  vn^iet  b  ■nlBdent,  boUi  In 
form  and  substance. 

(SyUabus  hr  the  CourU 
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i-:m>r  to  district  court,  Pftwnee  oonnty; 
Appviget,  Judge. 

Al-Uud  for  conreralon  by  Jamea  R.  Mr- 
Ne:i]  HgulDAt  Joei^ph  Parriali  and  another. 
I  'la  Inil  ff  bad  Judgment,  and  defteidants 
brioK  error.  Affirmed. 

J.  L.  Edwards,  for  plaintiffs  In  error.  W. 
W.  ntrren  and  J.  K.  Goudy,  for  defendant 
In  errur. 

NOItVAL,  J.  ThU  U  an  action  brought 
hj  Jauiea  U.  McNeal  against  Joseph  Parrlsh 
tu  recover  for  the  oUuged  convei'sion  of  a 
mule,  'i  ue  suit  was  commenced  in  Justice 
court.  Pi-um  a  Judgment  in  favor  of  tlie 
di-fenduut,  plaintiff  appealed  to  the  district 
cuuri,  where,  after  plaintiff  bad  introduced 
but  testimony  in  chief,  and  a  portion  of  the 
tt^tiiiioiiy  for  the  defense  hud  been  received, 
on  mutiun  of  the  defendant,  and  over  the 
objection  of  the  plaintiff,  the  court  permitted 
C.  J.  Murton,  administrator  of  the  estate  of 
Joseph  B.  Morton,  deceased,  to  be  made  a 
parly  defendant.  The  jury  returned  a  ver- 
dk'i  for  the  plaintiff  for  the  sum  of  (87.50, 
upon  whli-h  Judgment  was  rendered.  De- 
fi-i](liints  bring  tlie  case  to  tliis  court  for 
review  on  error.  It  appears  from  the  bill 
of  exceptions  tliat  on  the  2oth  day  of  Jan- 
oary.  James  R.  McNeal  gave  a  chattel 

uurtg:ige  upon  the  mule  In  dispute  to  Jra^h 
B.  Morton  to  secure  ibe  payment  of  a  prom- 
bntury  note  for  (UO,  due  ou  the  25th  day  of 
Jamuiry,  IMX).  Afterwards,  but  before  the 
nuLturlTy  of  the  note,  the  payee  thereof,  J. 
B.  Morton,  dliMl.  Subsequeutly,  C.  J.  Mor- 
ton was  appointed  administrator  of  his  es- 
tate. The  note  and  mortgage  came  into  the 
tumda  of  the  administrator  as  a  part  of  the 
aswts  of  the  estate,  without  any  credits  or 
otlH>r  evidence  of  the  same  having  been  paid. 
Tbe  mortgage  was  placed  In  the  hands  of 
Parrlsh  by  the  administrator,  with  Instruc- 
Uous  to  take  the  proper^  thendn  described 
and  sell  the  same.  Plaintiff  clnims,  and  up- 
im  the  trial  he  Introdnoed  evidence  tending 
to  allow,  that  the  note  and  mortgage  had 
Iwvn  paid  to  J.  B.  Morton  In  bla  lifetime; 
tliat  tlie  last  payment  was  made  In  July  or 
Aiitmst,  18H0,  and  that  tbe  note  and  mort- 
gaiw  were  not  delivered  np,  for  the  reason 
that  the  payee  and  mortgagee  did  not  have 
llii'm  with  him  at  the  time  the  last  payment 
rrti»  made.  Tlils  evidence  was  contradicted 
by  tbe  defendants.  It  la  imneccssnry  to  give 
a  iletailed  statenieut  of  the  testimony.  There 
was  Buttident  evidence,  gjLy&x  by  disinterest- 
ed! wltnessefl.  If  believed  by  the  Jury,  to  Jnsti- 
tj  them  in  finding  that  the  mortgage  debt 
bad  been  fully  paid  before  the  property  was 
•vizcd. 

It  Is  nrgiPd  that  the  trial  coart  erred  In 
pt-nnlttlng  tbe  plaintiff  below,  McXeol,  to 
toHiify  that  he  bad  pahl  the  note  In  full 
io  J.  B.  Morton.  This  testlmoi^  was  ob- 
Jertfti  to  at  the  time  It  was  given  on  the 
gnKuut  that  the  adverse  party  Is  a  repre- 


sentative of  a  deceased  peisoiL  Under  tbe 
provisions  of  section  329  of  the  Code,  a  per- 
son having  a  direct  legal  interest  in  tbe  re- 
sult of  a  suit  in  which  the  adverse  party  is 
a  rept-e^sentative  of  a  deceased  person  is  pre- 
cluded from  testi^lng  to  any  transaction  or 
conversation  had  between  himself  and  such 
deceased  person,  unless  the  evidence  of  the 
deceased  person,  relating  to  such  conversa- 
tion or  transaction,  bos  been  taken  and  read 
on  the  trial  by  tbe  adverse  party,  or  unless 
such  rep reseutu  tire  has  produced  a  witness 
who  had  tesllhed  In  regard  to  such  transac- 
tion or  conversation.  This  case  falls  wIiIUd 
the  exception  of  the  statute.  The  adminis- 
trator Introduced  evidence  on  tbe  trial  to 
show  that  McNeal  had  never  paid  the  note. 
He  even  proved  statements  made  by  his 
Intestate,  in  ids  lifetime,  after  the  date  of 
tlie  alleged  payment,  and  not  In  tbe  hearing 
of  the  plaintiff,  that  the  note  was  unpaid. 
It  was  not  until  after  such  evidence  had 
been  received  that  the  plaintiff  waa  allowed 
to  give  tlie  testimony  complained  of.  It  re- 
lated to  the  identical  transaction  had  with 
the  deceased,  which  tbe  witness  for  the  ad- 
ministrator had  testified  In  r^ord  to,  and 
was  therefore  competent 

The  next  error  irelled  upon  for  a  revoiml 
Is  the  permitting  of  the  witness  Ben  Huv, 
who  was  a  surety  on  the  appeal  l>ond  given 
by  the  plaintiff  in  the  justice  court,  to  tes- 
tify as  to  a  conversation  had  by  the  wit- 
ness with  J.  B.  Morton,  relating  to  nlnlii- 
tlff's  Indobtedness  to  him.  A  sutllcient  an- 
swer to  this  contention  is  that  no  objection 
waa  made  in  the  trial  court  to  tbe  comiie- 
tency  of  tbe  wltnesa  The  protection  of  tbe 
statute  was  therefore  waived.  Bartlisit  v. 
Bartlett,  15  Neb.  B93,  19  N.  W.  Rep.  LiUl. 

Objection  was  made  to  the  form  of  th'*  ver- 
dict. It  rends  as  follows:  "otare  of  Ne- 
braakii.Pawneecotmty— ss.:  November  term, 
Jl  D.  1890,  to  wit,  November  15.  1800,  James 
R.  McNeoi,  Philntlff,  vs.  Joseph  Parrlsh,  De- 
fendant We,  the  jury  in  tlds  case,  being 
duly  Bwom,  do  find  tor  the  plaintiff,  and 
assess  the  amount  of  his  recovery  at  $S7.50. 
3.  W.  Holg,  Foreman."  The  only  criticism 
upon  the  verdict  urged  by  counsel,  ralates 
to  the  title  of  the  cause.  No  such  objec- 
tion was  called  to  the  attention  of  the  court 
at  the  time  the  verdict  was  returned  into 
court  Hnd  It  been,  the  defect  if  any,  doubt- 
less, would  have  been  corrected  before  the 
Jury  were  discharged.  The  title  of  the  cntiso 
was  not  changed  hy  permitting  the  admin- 
istrator to  appear  and  defend.  Tbe  venlict 
was  returned  and  filed  in  the  proper  action, 
and  the  title  was  sufficient  to  Identify  tSie 
verdict  with  the  case.  Tbe  omission  of  the 
name  of  the  admlidstrator  as  a  defendant 
from  the  title  was  not  such  a  defect  as  to 
prevent  the  entry  of  a  Jiidgmrat  on  tbe 
verdict  Morrissf^  v.  ScUndler.  IS  Neb.  672, 
20  N.  W.  Rep.  476.  Finding  no  error  In  the 
record,  the  Judgment  of  the  court  below  Is 
alhnued.  The  other  Judges  concur. 
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KRIESBIi  T.  EDDT  at  al. 
<Siipr«me  Conrt  of  Nebraflka.  Majr  19.  1803.) 

EXBHPTION'B  FKOM  EXBCUTIOX— ClaIU  OF  DSBTOB 

— DuTT  OP  Officbk. 

1.  A  judgment  debtor'^  right  to  exemption 
under  lectioiis  522  and  523  of  the  Code  of  Civil 
Procedare  Im  ia  no  way  dependent  upon  the 
mere  intent  with  which  the  exemntioa  1« 
claimed,  proTided  that  in  making  hia  claim  for 
«xemption  the  ezecatioo  debtor  complied  Rtrict- 
if  with  the  itatnte  conferriii£  bit  rt;ht  th^to. 

2.  An  affidavit  filed  as  required  by  section 
622  of  the  Code  of  Civil  Procedare,  which 
atates  that  the  affiant  has  certain  enumerated 
property,  of  the  valne  therein  detailed,  which 
value,  m  the  aggregate,  ia  leas  tbnn  $500,  and 
that  the  affiant  has  do  other  property,  suffi- 
ciently comolies  with  the  requirements  as  to 
«numeration  and  value  of  said  execution  debt- 
or's property  to  entitle  him  to  the  benefit  of  the 
said  section  of  the  statute. 

3.  Where  a  sufficient  Inventory  has  been 
filed  to  entitle  an  execution  debtor  to  the  ex* 
empticms  provided  In  sectious  522  and  523  of 
the  Code  of  CivO  Procedure,  it  ia  the  dnts 
of  the  officer  to  proceed  further  only  as  provid- 
ed in  said  sections,  and  if,  notwithtttandintt 
the  due  filing  of  the  fnveotory,  the  officer  hold- 
intt  an  execution,  without  compliance  with  the 
statute  in  such  cases  made  and  provided,  sells 
the  property  held  by  him  under  his  execution, 
he  in  liable  on  bis  bond  for  the  value  of  the 
property  so  sold,  at  least  to  the  limit  of  ^500. 

(Byllubua  by  the  Court.) 

Couiinissloners'  decision.  Error  to  dtatriet 
<murt,  Douglns  county;  Clarksoa,  .Tudgt;. 

Action  uD  a  bond  by  Carl  Kriesel  ngalnst 
Martin  Eddy,  John  F.  Doyd,  and  Daniel 
RalTerty.  Defeudnnts  hod  Judgment  by  di- 
rection, and  plaintiff  brings  error.  Reversed. 

Charles  W.  HaUer,  for  plaintiff  in  error. 
Obas.  B.  Keller,  for  defendants  In  error. 

RYAN,  0.  This  action  was  brought  by 
Carl  Kriesel  againfit  Martin  Eddy,  a  consta- 
ble, and  said  constable's  bondsmen,  to  re- 
cover the  value  of  certain  goods  taken  under 
an  execution  by  said  constable,  which  goods, 
notwithstanding  said  Kriesel  had  in  tbe 
mean  time  filed  an  affldaTit  claiming  his  ex- 
emptions, the  said  constable  sold  for  tbe 
satisfaction  of  the  execution  In  bis  hands. 
The  answer  admitted  that  Eddy,  at  the  time 
of  the  occurrence  of  the  transaction  com- 
plained of,  was  a  constable,  and  tliat  the 
sureties  on  his  bond  were  as  alleged  In  snid 
petition.  Defendants  also  admitted  that  the 
goods  were  levied  on  and  sold  under  the 
execution  in  the  hands  of  said  constable. 
Each  other  allegation  In  the  petition  was 
denied.  The  jury  returned  a  verdict  for  the 
defendants,  as  directed  by  the  court 

There  was  Introduced  upon  the  trial  a 
certified  copy  of  tbe  affidavit  for  exemption, 
which  was  in  the  following  language,  on<<' 
ting  the  title  of  the  case,  and  the  court  In 
which  It  was  filed:  "Afildavlt  for  Exemp- 
tion. State  of  Nebraska,  Douglas  county— 
sa:  Carl  Kriesel  states  on  oath  that  be  is 
one  of  the  defendants  In  the  above-entitled  ac- 
tion; that  tbe  said  Kriesel  la  the  head  of  a 
family,  for  that  he,  the  said  Kriesel,  has 
dependent  apcm  him  for  support,  and  tbe 


said  Kriesel  does  support,  bla  two  minor 
d.aujrhters,  Elizabeth  Kriesel.  aged  11  years, 
and  Margareta  Kriesel,  aged  8  years;  also 
Ills,  said  Kriesel's,  aged  mother.  Said  Kriesel 
owns,  besides  the  tools  and  Instruments  kept 
by  him.  the  said  Kriesel,  for  the  purpose  of 
carrying  on  his  trade  of  shoemaker,  (said 
tools  and  Instrnments  are  to  be  found  at 
1503  Howard  street,  Omaha,  Nebraska,  and 
are  not  worth  more  than  $15.00,)  and  besides 
his,  sold  Kriesel's.  necessary  clothing,  worth 
only  ¥75.00,  and  to  be  found  at  said  So. 
1503  Howard  street,  and  on  snld  Kriesel's 
back,  nothing  besides  the  goods,  which  have 
been  seized  in  this  action,  which  are  de- 
scribed as  follows:  Four  dozen  (4)  pairs 
men's  slippers,  seven  (7)  dozen  pairs  men's 
shoes,  and  one  dozen  (1)  pairs  boys'  shoes. 
The  said  shoes  are  not  worth  more  than 
$203.00.  None  of  the  «Ud  property  above 
named  Is  due  or  owing  for  clerks*,  laborers', 
or  me<^anlca'  wages,  or  for  money  due  and 
owing  from  said  Kriesel,  as  attorney  at  law. 
for  money  or  other  valuable  considemtionn 
received  by  said  Kriesel  for  any  person  or 
persons.  Said  Kriesel  hereby  claims  all 
said  property  as  exempt."  This  was  sub- 
scribed and  sworn  to  by  said  Carl  Kriesol. 
There  was  other  evidence  submitted  t'>  ■' 
Jury  to  establish  the  claim  made  that  Kriesel 
was  a  citizen  of  Gertnany.  was  not  In  fact 
the  head  of  a  family;  that  he  had  been  di- 
vorced; that  he  bad  corresponded  very  Httle 
with  bis  relatives  In  Germany,  etc  nils  was 
met  with  other  evidence  of  an  opposite  tend- 
ency. Tbe  presiding  Judge,  however,  seems 
to  have  acted  upon  the  theory  that  the  suffi- 
ciency of  the  affidavit  filed  by  Kriesel  deter- 
mined the  rights  of  the  parties.  He  there- 
fore simply  tastmcted  the  jury  to  find  for 
the  defendants,  which  was  accordingly  done. 
In  argument  the  defendants  in  error  lnRl«t 
that  the  evidence  showed  that  Kriesel  had 
agreed  with  Hermerdlnger  &  Co.  that  the 
avails  of  bla  exemptions  would  be  pnid  to 
said  firm,  and  that,  therefore,  the  elnltn  of 
exemption  was  simply  an  attempt  on  Krio- 
sel's  part  to  take  the  iK>ods  levied  upon  by 
one  of  his  creditors,  and  give  them  to  an- 
other. It  bos  been  hdd  by  this  court  In 
Gillespie  T.  Brown,  16  Neb.  457,  20  N.  W. 
Rep.  632,  that  the  right  to  sell  propwty  ex- 
empt from  execution  la  a  personal  pHvllec'*. 
and  tbat  such  proper^  as  tbe  law  exemnrn 
from  execution  sale  can  be  mortgn^red,  ami 
that  the  rif^t  of  such  mortgagee  would  nre- 
vall  over  that  of  a  Judgment  creditor  whofie 
execution,  after  the  making  of  the  morigafre. 
had  been  levied  upon  the  said  mortgaj^vl 
property.  It  results,  therefore,  that  tbe 
agreement  of  Kriesel  to  convey  the  exemT>t 
property,  as  soon  as  he  obtained  dominion 
over  It,  to  Hermerdlnger  ft  Co.,  would  not. 
even  If  proved,  defeat  or  qualify  his  right  to 
snch  exemption  as  the  statute  gave  him. 

The  only  other  question  discussed  by  fl*^ 
fendants  In  error  Is  the  sufficiency  of  the  affi- 
davit filed  to  entitle  Krii-sd  to  the  statutory 
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exemption  to  an  amoimt  tn  rahxe  of  9600  of 
the  proper^  levied  upon.  The  critlctsm  on 
this  score  Is  thus  stated:  "This  afildaTtt  does 
obt  state  that  he  Is  a  ddzon  resident  of 
the  state  of  Nebraska;  does  not  state  thnt 
he  owns  ndther  famda,  town  lots,  nor  houses 
subject  to  exemption  under  the  laws  ot  this 
Slate."  Let  ns  see  how  correct  this  Is,  as  a 
inatt»  of  fiict,  tested  by  the  afEldaTlt  itself. 
Its  Inngna^  fa  as  follows:  "Said  Krtespl 
owns;  besides  the  tools  and  instruments  kept 
and  used  him,  said  Krlesi^  for  the  pur- 
pose of  carrying  on  his  trade  of  shoemaker, 
(aald  tools  and  Inatnunents  are  to  be  found 
at  No.  1508  Howard  street;  Omaha.  Nebras* 
ka,  and  are  not  wortli  more  llian  $lS.flO,>  and 
braidea  tl^,  ssid  Kiieael%  necessary  doth* 
ine.  worth  only  $76,  to  be  found  at  said  No. 
130S  Howard  street,  and  on  said  Kriesd's 
bock,  nothing  besides  the  goods  which  have 
been  selxed  In  this  action,  whlCh  are  de- 
scribed t»  fMlowi,  to  wit;  Four  (4)  dosen 
pain  men's  idlppen,  seven  (7)  doien  iMtlrs 
men's  shoest  and  one  (1)  doaen  palm  b<^' 
shoes.  The  said  dioea  are  all  not  worth 
mote  than  1303.00."  In  this  excerpt  the  afll- 
ant  atatea  that  besldea  his  clothing  and  tools, 
of  aggregate  value  of  $90,  the  affiant 
owns  notUbig  but  cotaln  shoes  and  slippers, 
of  ibe  value  of  $20S.  If  the  nffldATlt,  un- 
der the  statute,  should  have  shown  ttiat  the 
affiant  owned  nether  lands,  town  lots,  nor 
houses,— irtdch  we  do  not  now  determine,— 
such  reqnlremmt  was  fully  met  Iqr  the  above 
laBgnage. 

Thhi  statnta  providing  for  exemptions,  un- 
der consideration,  does  not  roQulre  the  affi- 
ant to  state  whether  or  not  be  is  a  rerid«it 
or  dtisen  of  the  state-  of  Nebrai^  The  evi- 
dence adduced  on  the  trial  of  this  case  shows 
that,  without  question.  Krlesd  was  a  resi- 
dent of  Omaha,  even  If  that  was  necessary. 
Sodi  atetement  In  tlie  afflctovlt  tor  exemp- 
tion is  nowhere  required.  The  affidavit, 
which  contained  the  inventory,  was  amply 
raffldent  to  meet  all  requirements  of  the 
statute  and  entitle  Kttesel  to'  iba  ocemp- 
Hon  contemplated  1^  sections  622  and  R23 
of  the  Gode  of  Ovil  Procedure;  UpMi  the 
fiUng  of  audi  an  afl^vlt  containing  an  In- 
ventory  of  all  the  property  owned  by  Kriesel. 
tlie  law  devolTed  upon  the  crastable  holding- 
tiie  oecutkm  but  one  oonise  of  action,  and 
that  ooDslsted  in  his  calling  three  dlsinter- 
ested  teehtddera  of  Douglas  eonnty  to  nn- 
pnlse  aald  property  levied  upon  at  Its  cash 
value,  after  which  the  execution  debtor  was 
entitled  to  make  selection  from  the  property 
appraised,  as  provided  by  statute.  In  this 
case  the  oonstalde  Ignored  ttie  affidavit  con- 
tahdng  the  Inventory,  and  sold  all  the  prop- 
4vty  which  he  held  under  Us  execution.  Thin 
rendered  him  llatfle  for  the  fair  value  of  said 
properly,— at  least  to  the  amount  of  $S00,— 
and  then  vraa  no  Isaue  In  the  district  court, 
properly  triatde,  except  such  value.  Office 
holding  aecnttona  should  act  under  the  stat- 
nta^ is  well  to  protect  the  Judgment  debtor 
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In  the  enjoyment  of  the  exemption  provided 
by  statute,  as  to  collect  the  Judgment  upon 
whteh  the  execntbn  Issued.  Sudi  officers 
may,  by  arbitrarily  overriding  the  statnte. 
prevent  the  beneficent  operation  of  the  ex- 
emption law  In  favor  of  the  debtor.  This 
Is  but  one  spedes  of  oppression  In  office,  for 
which  sudi  officers  as  are  guilty  wUl  be  held 
to  strict  accountability,  if  their  victims  are 
able  to  apply  to  the  courts  for  redress.  The 
district  court  acted  upon  an  erroneous  pre- 
sumption as  to  the  affidavit  for  exemption, 
and  Ite  Judgment  la  reversed.  The  other 
commisdoners  concur. 


BMBBT  V.  JOHNSON. 
(Snpreme  Court  of  Nebraska.  May  16,  1803.) 
E«EOTiisiiT— Eqditabli  Titls  IX  DBrSXl>AaT— 

TTpon  appeal,  as  to  eanltable  Issues,  the 
decree  of  the  district  court  will  be  rflversed  when 
It  is  clearly  against  the  preponderance  of  the 
evidence  npon  which  such  issues  were  deter- 
mined. 
(Sj'llabuB  by  the  CourL) 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Dougiaa  county;  Groff,  Judge. 

Petition  tn  ejectment  by  Ellas  L.  Einiiry 
against  Samuel  R.  Johnson.  Plaintiff  had  dfr 
cree,  and  defendant  appeals.  Reversed. 

Scott  ft  Scott  and  Oavanagh,  Atwell  & 
Thomas,  for  appellant  Hall,  McCuUock  & 
English,  for  appellee^ 

RTAJf,  C.  On  ihe  2d  day  of  November, 
1SS7,  filias  L.  Emerv  filed  In  the  district 
court  ot  Douglas  county.  Neb.,  his  petition  In 
ejectment  for  the  possession  of  a  strip  of 
land  which  the  plaintiff  alleged  had  been 
wrongfully  withheld  from  hXm  by  the  defend- 
ant, Samud  R.  Johnson,  dnce  June  1,  1S7S. 
The  aald  d^endant  answered  December  3, 
1887,  denying  the  ownership,  right  of  posses- 
don,  and  every  other  right  of  plaintiff  as  to 
the  strip  of  land  In  controversy,  and  admit- 
ting that  defendant  had  been  In  possession 
thereof  since  June  1,  1878,  but  denying  that 
said  possesdon  was  wrongful.  The  auswer 
further  alleged  lhat  defendant  had  been  in 
the  lawful,  peaceful,  and  uninterrupted  pos- 
sesdon dnce  November  7,  1877,  of  the  fol- 
lowing described  premises,  dtuate  In  the 
dty  of  Omaha,  county  of  Douglas,  state  of 
Nebraska,  to  wit:  The  west  part  of  lot  2, 
In  Capital  addition  to  the  dty-  of  Omaha, 
commencing  at  the  northwest  comer  of  said 
lot,  running  thence  south  on  its  west  line  332 
feet  to  the  north  line  of  Douglas  street, 
thence  east  83^  feet,  thence  north  332  feet 
to  the  south  line  of  Dodge  street,  thence 
west  83^  feet  to  the  place  of  beginning; 
said  premises  Indudlng  the  premises  de- 
scribed hi  the  petition  of  plaintiff.  That 
plaintiff  and  Mary  B.  £mery,  who  Is  the 
wife  of  the  plaintiff,  claim  and  pretend  to  be 
possessed  of  an  estate  or  Interest  la  the  sontb 
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14  feet,  more  or  less,  of  aald  premises,  but 
that  said  claim  and  pretense  Is  without  any 
right  whatever,  and  that  said  Emerys  have 
of  riffht  no  estate  or  interest  whatever  in 
said  property,  or  any  part  thereof.  The  de- 
fendant further  alleged  that  on  or  about 
November  1,  18T7,  the  said  EmerTs  sold  to 
defendant  the  premises  above  described,  and 
that  on  November  7,  1877,  the  said  Emerys 
executed  and  delivered  to  defendtint  a  deed 
wh«-eln  tbe  premises  so  sold  and  conveyed 
were  by  mistake  described  as  "the  west  part 
of  lot  2.  Capital  addition  to  Omaha  city, 
commendng  at  the  northwest  comer  of  said 
lot  2,  running  tiience  soath  to  the  west  line 
of  said  lot  818  feet,  flioice  east  83%  feet, 
thence  north  318  feet  to  the  south  line  of 
Dodge  street,  tiience  east  83%  feet  to  the 
place  of  beginning;  whereas  it  was  the  un- 
derstanding, contract,  and  agreement  by  and 
between  the  snkl  parties  that  the  said  prop- 
erty so  purchased  by  defmdant  should  in- 
clude all  that  part  of  said  lot  2  extending 
from  the  northwest  comer  thereof  to  such 
a  distance  soutii  as  that  when  Douglas  street 
should  be  opened  In  front  of  said  premises 
tiie  south  Old  v£  the  property  ao  conveyed 
rtiould  extend  to  and  cmistitute  the  north 
Una  of  said  Douglas  street"  The  anawn* 
farther  alleged  that  at  the  time  of  the  afore- 
said purchase  the  said  Douglas  street  had 
been  opened  up  to  a  width  of  80  feet  to  the 
east  line  of  tbB  property  above  described, 
but  that  immediately  in  front  of  said  prem- 
ises said  Douf^  street  has  since  been 
opened  up  to  a  width  of  but  66  feet;  that 
the  defendant  and  the  above-named  vendors 
all  supposed  that  when  said  street  was 
opened  up  it  would  be  80  feet  in  width  In 
front  of  said  premises,  but,  as  above  stated, 
the  proper^  conveyed  was  to  extend  to  the 
north  line  of  Douglas  street,  whether  Uie 
same  should  be  80  feet,  more  or  less,  In 
vridth.  The  answer  (dosed  with  a  prayer 
for  the  relief  consistent  with  the  above  aver^ 
ments  of  the  answer.  There  was  a  reply  de- 
nying the  above  averments,  upon  which  the 
defendant  based  bis  claim  for  the  relief 
pn^ed  in  bis  answer.  On  February  23, 
1888,  a  decree  was  entered,  in  favor  of  tbe 
plaintlfr.  in  which  it  was  ordered  and  ad- 
Judged  that  the  defendant,  as  ajpilust  the  Em- 
etys,  had  no  equitable  title  to  the  14  feet  In 
the  answer  described,  and  that  the  equitable 
claim  made  defendant  thereto  be  dts> 
missed.  An  appeal  trom  this  decree  brings 
tnis  case  bei!ore  us  fbr  review, 
f.  Tlie  contrition  la  as  to  a  atrip  of  land  14 
fcH't  wide  across  the  front  of  lot  2,  above 
described.  At  the  time  of  the  conveyance 
to  Johnson.  Douglas  street  had  nut  been 
Inld  out  In  front  of  lot  2,  aforesaid,  but  for 
the  distance  It  had  been  laid  out  its  width 
wns  80  feet  It  was  subsequently  laid  out 
nnd  opened  In  front  of  said  lot  with  a  width 
of  but  66  feet,  and  the  difference  between 
sjild  80  feot  nnd  66  feet— that  !h.  14  fpot— 
Is  the  subject-matter  of  this  appeal.  The 


evidence  of  Johnson  was  to  the  effect  above 
set  out  in  his  answer.  He  distinctly  stated 
in  his  testimony  tliat  the  plaintiff  in  express 
terms  retvesented  that  Douglas  street  would 
be  80  feet  in  width  along  the  front  of  said 
lot  2,  and  that  be  relied  upon  said  repre- 
aent^imi  In  his  purchase,  and  that,  as  sold 
purchase  was  only  of  a  part  of  said  lot  2, 
it  was  necessary  to  deacrUie  the  tract  pnr- 
diased  by  metes  and  bounds,  and  that  the 
distance  southward  from  the  place  of  ban- 
ning was  described  by  such  nnmbw  of  feet 
as  would  reach  the  north  line  of  Dongas 
street  when  It  should  be  extaaded  from  its 
then  termlnu&  In  favor  of  tibe  reasonable- 
ness of  tills  testimony  it  Is  ImpoadUe  to  Ig- 
nore the  fact  that,  If  the  grantor  la  allowed 
to  retfdn  the  14  feet  In  dispute,  the  prop- 
erty of  the  defendant  will,  by  that  strip,  be 
cut  off  from  Douglas  street.  The  def«id- 
ant,  In  testifying,  remarked  that  he  would 
not  hare  purchnsed  the  property  wltli  tbe 
right  of  ingress  and  egress  upon  Douglas 
street  cut  off.  and  that  seems  very  probable. 
The  testimony  of  tbe  defendant  was  clear, 
candid,  and  convlndng.  On  the  other  band, 
the  evidence  of  the  plaintiff,  as  well  aa  bis 
verriMi  of  the  facts,  Aovred  nothing  but  a 
dlspodtlon  to  rely  aoldy  upon  the  descrip- 
tion embodied  in  the  deed  of  convvyuuce. 
For  instance,  he  was  asked:  "What  was  the 
talk,  if  any,  at  Qie  time  that  purchase  was 
made?  State  to  the  cowit  the  fall  pnrtlca- 
lare.  Answer.  I  did  not  have  any  talk.  I 
sold  him  818  feet  of  groui^  long  and  83^^ 
feet  wide.*'  The  court  said:  "Let  htm  state 
what  vras  said  and  done  at  the  time  the  deal 
was  made."  Tbe  plaintiff  ttiereupon  an- 
swered: "I  made  Mr.-  Johnson  a  deed  to 
the  piece  of  ground,-^escribed  it  in  the  deed. 
I  gave  him  the  numbers."  On  Us  CT0e» 
examination  he  admitted  that  he  expected 
Doutfas  street  would  be  80  feet  wide;  in- 
deed, be  fkvored  Its  being  100  feet  In  width; 
supposed  It  would  be  100  feet  wide,  and 
that  20  feet  would  be  taken  off  the  SIS  h6 
sold  to  Jidmson.  Hiere  mM  no  evidence 
whatever  that  would  tend  to  show  that  John- 
son did  not  take  possession  of  the  whole 
tract  sold  him.  Inclusive  of  the  14  feet  In  dis- 
pute, when  the  deed  was  made  to  Um  In 

1877,  until  a  year  or  two  Wore  the  trial, 
when  plaintiff  put  a  fence  along  the  strip 
in  dlqrato.  As  plaintiff  In  his  petition  al- 
leged that  flie  defaidant  had  been  In  posses- 
sion of  the  strip  In  dispute  since  June  1, 

1878.  and  as  plalntUTa  evidence  founds  no 
right  upon  the  existenceof  this  fence.  Its  e:dst- 
ence  has  no  s^nlflcance  in  favor  of  the  plain- 
tiff. It  is  not,  tberefbre,  an  asaampHon  un- 
founded in  the  pleadings  and  evidence  that 
from  the  date  upon  wlilch  the  deed  from  tlie 
Emorys  to  Johnson  was  recorded— November 
8,  1877— untU  November  2,  1887,  a  period  of 
idmoet  10  years.  Johnson  bad  been  In  tlie 
occupancy  nnd  possession  of  tiie  sti^  In  dla- 
pute.  Wbllp  this  lacks  six  dxy*  of  the  full 
period  necpRKiry  by  poaaeaaitm  to  acquire  tl- 
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tie,  and  therefore  tbe  statute  of  Umltations 
liad  not,  when  this  suit  was  commeoced, 
barred  plaintiff's  right  of  action,  yet  this 
condition  of  affairs,  unquestioned  for  bo  long, 
militates  ybfj  seriously  against  plaintiff's 
technical  assertion  of  title  Upon  full  con- 
sideration of  the  erldence  and  pleadings,  the 
Jndgment  of  the  district  court  is  reversed. 
A  decree  wlU  be  entered  Id  this  court  in 
accordance  with  the  prayer  of  defendant's 
answer.  Judgment  accordingly.  The  other 
commiasloners  concur. 


WHIPPLB  T.  HILIfc 

(Saprema  Court  of  Nebimska.  April  26,  3803.) 

Attachvxnt— Affidavit  fuh — Dimoltiko  At- 
tach mbmt—Holida  Tfi. 

1.  The  affidarlt  upon  which  the  attach- 
ment in  this  case  was  Issued  examined,  and  Md 

2.  \Vhere  a  motion  to  dlsdiargs  su  attaeh- 

ment.  on  the  gronad  that  the  facts  stated  in 
the  affidaTit  are  nntrae.  Is  heard  upon  conflict- 
ing affidavits,  the  decision  of  the  trial  court  on 
the  iDOtioB  will  not  be  disturbed  unlen  it  Is 
clearly  ajniinst  the  weisht  of  the  eridenre. 

a  Section  88,  c.  19,  Comp.  St..  provl'ling 
that  "do  court  can  be  opeuRd  nor  any  judleial 
buxinem  be  transacted  on  Sunday,  or  any  l^al 
holidaT,"  etc.,  does  not  prohibit  a  county  judge 
from  umuing,  on  a  legal  holiday,  an  order  of 
altarhment  on  a  debt  past  due,  since  that  Is 
porely  a  ministerial,  and  not  a  judicial,  act. 
(!i:Jlabus  by  the  Court.) 

Error  to  district  court,  Greeley  county; 
Coffin.  Judge. 

Action  In  attachment  by  Pauline  A.  HUl 
agnlnst  John  P.  Whipple.  Plaintiff  had  Judg- 
ment, and  defendant  brings  error.  Affirmed. 

Henry  Nunn,  for  plaintiff  In  error.  T.  J. 
Dtvle.  for  defendant  In  onor. 

NOBVAL,  J.  Tbe  defendant  In  error  oom- 
meneed  an  actloo  1^  attachment.  In  the  conn- 
ty  court  of  Greel^  county,  against  plaintiff 
In  error,  to  recorer  the  aam  of  I205.B5  on  a 
promissory  notb  The  affida^t  for  the  at- 
tachment was  filed  and  the  writ  Issued  on 
the  1st  day  of  8ept«nber,  1800.  Service 
was  had  on  the  following  day.  Subsequent- 
ly defendant  filed  a  motion  In  the  oonnty 
court  to  discharge  the  attachment  npon  liie 
foOowIng  grounds:  "(1)  Because  the  alle- 
gations In  i^lntlff'B  affidavit  are  Insuffl- 
d«it  to  Biistain  the  attachment.  (2)  Be- 
eoose  tbe  allegations  In  said  affidavit  are  nn- 
tra&  <3)  Because  the  writ  of  attadiment 
was  Issued  and  served  on  the  lot  day  of 
September,  1890,  wbidi  was  a  legal  hoUday." 
This  motion  was  orermled  by  the  county 
court,  and  the  attachm«it  sdstalned.  Tbwe- 
npon  ibe  defendant  iwosecnted  error  to  the 
district  court  to  reverse  said  ruling,  which 
resulted  In  affirming  Oie  declslMi  of  tbe  oonn- 
ty court  The  objections  urged  1^  the  plaln- 
dff  In  error.  In  his  motion  for  a  dissoluttoi  <rf 
tbe  attachment,  will  be  noticed  In  tbe  order 
in  which  they  are  stated  therein. 

Hie  first  point  made  Is  that  tbe  allega- 


tions in  the  attachment  affidavit  are  Insufli- 
dent  to  sustain  the  attachment.  Tbe  follow- 
ing Is  a  copy  of  the  aflldavlt  npon  which  the 
attachment  was  granted,  omitting  caption 
and  title  of  the  cause:  "State  of  Nebraska, 
Greeley  county— as.:  Henry  A.  Hill,  being 
duly  sworn,  says  he  is  the  duly-authorized 
agent  of  plaintiff.  The  said  plaintiff  maltes 
oath  that  tbe  claim  in  this  action  Is  for  two 
hundred  and  five  and  95-100  dollars,  due  un- 
der contract  on  promissory  notes;  and  the 
said  Henry  A.  HUl  also  makes  oath  that 
saki  claim  is  Just,  and  that  Paulloa  A.  Hill, 
plaintiff,  ought,  as  he  belletes,  to  recover 
thereon  two  hundred  and  live  and  O-l-lOO  dol- 
lars. He  also  makes  oath  that  said  defendant, 
John  F.  Whipple.  Is  about  to  remove  his 
property,  or  a  part  thereof,  out  of  the  Juris- 
diction of  the  court,  with  the  Intent  to  de- 
fraud bis  creditors,  and  Is  al>out  to  con- 
vert his  property,  or  a  part  thereof,  into 
money,  for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors;  that  the  said  John 
F.  Whipple  has  property  and  rights  In  action 
which  he  conceals,  and  baa  aaalgued.  roinoved. 
and  dlspoaed  of,  and  Is  about  to  dlsiKtse  of 
his  property,  or  a  part  thereof,  with  the  In- 
tent to  defraud  his  creditors;  and  fraudu- 
lently contracted  the  debt  for  which  suit 
Is  brought  H.  A.  HllL  Subscribed  In  my 
presence,  and  sworn  to  before  me,  this 
1st  day  of  September,  A.  D.  1800.  H.  H. 
Pnrks,  Co.  Juilge."  It  is  contended  that  tbe 
affidavit  Is  Insufficient,  because  the  allega- 
tion therein  as  to  plaintiff's  claim  Is  not 
sworn  to  either  by  the  plaintiff  or  her  agent 
The  objection  la  not  good.  True,  tbe  afflda> 
vit  states.  "The  said  plaintiff  makes  oath  that 
the  claim  In  this  action  Is  tor  two  hundred 
and  five  and  05-100  dollars,  dne  under  a  con- 
tract on  promissory  notes."  But  Immediately 
ff^owlng  sold  averment  flie  affidavit  contains 
this  language:  "And  the  said  Henry  A.  Hill 
also  makes  oafli  that  sold  claim  Is  Just  and 
that  Paulina  A.  Hill,  plaintiff,  ought,  as  be 
believes,  to  recover  thereon  two  htmdred  and 
five  and  86-100  dollars;"  from  whldi  It  suffl- 
dratly  appears  that  tbe  affiant  H.  A.  Hill, 
makes  oath  to  the  statement  In  the  affidavit 
rating  to  tbB  nature  of  the  plaintiff's  claim. 
A  printed  form  was  used  In  preparing  the 
affidavit  and  manifestly  It  was  an  over^ 
sight  on  the  part  of  the  draughtsman  In  not 
eradng  the  printed  word '''plaintiff.'*  and  In- 
serting tbe  word  "affiant"  But  the  affida- 
vit la  not  for  that  reastm  defective  We 
think  It  sufficient  to  support  tlie  attachment 
Jn  Jansen  v.  Mundt,  20  Neb.  820,  SO  N.  W. 
Rep.  63,  an  affidavit  for  an  attochment  was 
made  by  plahitlff's  attorney,  wherein  be 
swears  "that  he  is  Hie  antborlaed  attorney 
of  the  plaintiff  In  Oie  above-entitled  action; 
that  be  bos  commenced  an  action,"  eta  It 
was  ruled  that  the  defect  in  omltUng  to 
state  Uiat  plaintiff  coramoioed  tbe  actbm  did 
not  render  tbe  affidavit  void,  Inasmncli  as  It 
appeared  from  the  irtiole  aflldavlt  that  tbe 
suit  was  iHongtat  by  the  iJslntllf.   In  prlnd- 
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pie,  the  case  at  bar  Is  not  dlstingidahable 
from  the  case  cited. 

The  second  objection  Is  that  the  facts  stat- 
ed In  the  affidavit  for  the  attachment  are  un- 
tme.  'nie  defoidant  filed  an  affidavit  de- 
nying the  grounds  of  the  attacliment,  and, 
on  the  hearli^  of  the  motion  to  dissolve, 
numerous  affidavits  were  ffied  In  support  of, 
and  In  reslstimce  of,  said  motion.  EYom  an 
examination  of  the  several  affidavits  It  ap- 
pears that  there  la  a  sharp  conflict  of  evi- 
dence, but  we  are  convinced  that  a  pre- 
ponderance thereof  supports  the  original  af- 
fidavit for  the  attachment  The  rule  long 
adhered  to  In  this  court  Is  that  where  a  mo- 
tion to  discharge  an  attachment,  on  the 
ground  that  the  allegations  In  the  affidavit 
are  not  true,  Is  decided  upon  conflicting  tes- 
timony, this  court  will  not  disturb  the  rul- 
ing unless  the  preponderance  of  the  evi- 
dence against  it  is  clear  and  decisive.  May- 
er V.  ZIngre,  18  Neb.  458.  25  N.  W.  Rep.  727; 
Grimes  V.  Parrlngton,  19  Neb.  44,  28  N.  W. 
Rep.  618;  Holland  v.  Bank,  22  Neb.  671,  36 
N.  W.  Rep.  113;  Johnson  v.  Steele,  23  Neb. 
82,  36  N.  W.  Rep.  358. 

The  remaining  question  to  be  considered 
Is  whether  or  not  the  attachment  is  void 
because  the  order  was  Issued  on  a  legal 
holiday.  The  solution  of  tiie  question  neces- 
sitates an  examination  of  two  sections  of 
the  statute.  By  section  9,  c.  41,  Comp.  St., 
It  is  provided  that  "the  first  Monday  In 
the  month  of  September  In  each  year  shall 
hereafter  be  known  as  'Labor  Day,'  and 
shall  be  deemed  a  pubUo  holiday  In  like 
manner  and  to  the  same  extent  as  holidays 
provided  for  in  section  eight  (S)  of  chapter 
forty-one  (41)  of  the  Complied  Statutes  of 
1887."  A  reference  to  the  calendar  wfll  dis- 
close that  the  1st  day  of  September,  1890, 
on  which  date  the  attachm^t  In  question 
was  Issued,  was  Monday;  therefore,  under 
the  foregoing  proTlslon,  was  a  public  or  le- 
gal holiday.  The  objection  to  the  issuance 
of  the  writ  of  attachment  In  tills  case  on 
Labor  day  la  based  upon  section  38,  c.  19, 
Comp.  St.,  which  declares  that:  "No  court 
can  be  opened,  nor  can  any  judicial  business 
be  transacted,  on  Sunday  or  any  legal  holi- 
day, except— First,  to  give  Instructions  to  a 
Jury  then  deliberating  on  their  verdict;  sec- 
ond, to  receive  a  verdict  or  discharge  a  Jury; 
third,  to  exercise  the  powers  of  a  ditgle 
magistrate  In  a  crlmhial  proceeding;  fourth, 
to  grant  or  refuse  a  temporary  Injunction 
or  restraining  order.**  The  legldature  by 
the  section  quoted  has  prohibited  the  courts 
of  the  state  from  being  opened  and  from 
the  transaction  of  any  Judicial  business,  with 
certain  well-defined  exceptions,  on  any  day 
declared  by  statute  to  be  a  poUio  or  legal 
holiday.  It  vUl  be  observed  that  the  pro- 
hlMtiott  of  the  statute,  so  far  as  the  trans- 
action of  borinesa  on  holidays  is  ooncemed, 
r^tes  to  aets  vrtdch  tat  tli^  natort  are 
purely  ^Idat  and  does  not  an>ly  to  moh 
as  are  merely  mtaUaterial.  The  langnage  of 


the  section  Is  plain  and  unambiguous,  and 
should  net  be  extended  by  Judicial  interpre- 
tation beyond  the  plain  import  of  the  words 
used.  Had  the  leghdature  Intended  to  debar 
courts  or  court  officers  from  performing 
ministerial  acts  upon  holidays,  words  suita- 
ble to  express  such  an  Intention  would  have 
been  employed.  If  the  transaction  of  aU 
legal  business  was  forbidden  on  such  days, 
as  Is  the  cose  in  some  of  the  states,  we 
would  grant  that  the  order  in  question 
would  be  void;  but  the  statute  falls  to  so 
provide.  It  is  the  opening  of  courts  and  the 
transaction  of  Judicial  business  on  l^al  holi- 
days which  the  law  forbids.  This  Intent  is 
clearly  manifest.  We  search  In  vain  for  any 
words  which  Indicate  a  different  purpose 
The  Issnance  or  service  of  legal  process,  such 
as  a  summons,  execution,  or  writ  of  attach- 
ment, is  merely  a  ministerial  act,  nud  there- 
fore Is  not  within  the  Inhibition  of  the  alwve 
section  of  the  statute,  and  Is  valid,  although 
done  on  a  legal  holiday.  Glenn  v.  Eddy, 
(N.  J.  Sup.)  17  Aa  Bep.  145;    Kinney  v. 
Emery,  87  N.  J.  Eq.  330;  In  re  Worthlnff- 
ton,  7  BIss.  455;   WeU  v.  Geler,  61  Wis. 
414,  21  N.  W.  Rep.  246;   Smith  v.  IhUng, 
47  Mich.  614,  11  N.  W.  Rep.  408;  Hartley 
T.  Musselman,  104  Ind.  459,  3  N.  B.  Rep. 
122;  Whitney  t.  Blackburn,  17  Or.  5G4,  21 
Pac.  Rep.  874.  The  supreme  court  of  New 
Jers^,  In  Glenn  v.  Bddy,  supra,  under  a 
statute  quite  similar  to  our  own,  held  that 
a  summons  might  be  legally  issued  and 
served  on  the  day  of  a  general  election,  which 
day  is  by  law  made  a  legal  holiday.  Magie, 
J.,  In  delivering  the  opinion  of  the  court, 
says:  "When  the  statute  declares  them  to 
be  legal  holidays.  It  does  not  permit  a  ref- 
erence to  the  legal  status  of  Sunday  to  dis- 
cover Its  meaning,  for  It  proceeds  to  Inter- 
pret the  phrase,  so  far  as  it  is  prohibitory, 
by  an  express  enactment  declaring  wtiat 
shall  not  be  done  thereon.  What  it  thuH 
expresses  Is  prohibited;    what  It  fails  to 
prohibit  remains  lawful  to  be  done.  The 
plain  intent  of  the  statute,  therefore,  is  to 
free  all  persons,  upon  the  days  named,  from 
compulsory  labor,  and  from  compulsory  at- 
tendance upon  courts,  as  officers,  suitors, 
or  witnesses.  Its  true  Interpretation  will 
limit  the  prohlMtlon,  with  respect  to  thb 
courts,  to  such  actual  sessions  thereof 
would  require  such  attendance."  In  Weil  t. 
Oeier,  supra,   the  supreme  court  of  Wiauon- 
sln.  In  construing  a  statute  almost  Identical 
with  the  one  under  consideration,  held  tlmt 
the  issuance  of  a  summona  by  a  justice  of 
the  peace  on  a  legal  holiday  Is  permissible, 
because  a  ministerial  act  To  the  same  ef- 
fect la  Smith  T.  Ihllng.  47  Mich.  614.  11  N. 
W.  Rep.  40a  We  are  c<mTtaiced  that  a 
coimty  Judge  In  issidng  an  attachment  ex- 
ercises no  Judicial  functions,  and  such  a  -writ 
is  not  TVdd  because  lasued  on  a  legal  holi- 
day. fElie  conchialon  readied  does  not  con- 
flict with  the  case  of  Bank  t.  Jaflmy,  (Neb.) 
M  N.  W.  Bep.  26S.  It  was  Om  hdd  that 
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an  order  mmAa  hj  a  dtotrtot  or  county  judge 
on  a  legal  boUday,  anowlng  an  attachment 
In  an  action  on  a  debt  not  due,  Is  Told. 
That  decision  waa  placed  upon  the  grotiod 
that  the  granting  oi  andi  an  order  ia  a  Ju- 
dicial act.  Aa  waa  aald  Judge  Foat  hi 
hia  opinkOL  In  that  caae:  "When  tiie  appli- 
cation la  madfl^  tlie  oonrt  or  Judge  must  de- 
tonulne  Jndlcbilly/that  the  action  la  one  of 
thoae  contemplated  the  atatute,  and  tiiat 
the  ahowlng  la  anfficUnt  to  «itltle  the  plain- 
tiff ta  an  attatduneut**  ^e  laaoanoe  a 
writ  of  attachmoit  on  a  debt  past  due,  oa 
alrradj  atoted,  la  a  purely  ministerial  act. 
When  the  proper  affidavit  and  bond  are 
filed.  It  la  the  imperatlTe  duty  of  the  oounty 
Judge  to  Isaue  the  attachment  He  baa  no 
dlflcretUHi  In  the  mattOT.  Tb»  Judgment  of 
the  diatrict  court  la  Tt^t,  and  la  affirmed. 
Tbe  other  Judgea  concur. 


GONNBIiti  T.  GALLIOHBR  et  aL 
<Sapreme  Court  of  Nebraska.  April  26,  18Da) 
DesD— DEncTira  Ciktiticatb— Effect  bstwbb:* 
pAKTtas  —  Writs  —  iHrEAoaiNa  RsTuaN-'BDa- 
DKx  or  PBOor— PowBK  or  ATTOsyBr. 

1.  A  deed.  In  otber  respecta  sufficleot  and 
regular,  U  ^ectire,  as  between  the  giantor  aud 
nantee  therein,  to  pass  complete  title,  even 
tbougb,  executed  In  a  for^gn  state,  it  la  there 
scknowledffed  before  onir  a  purported  justice  ot 
the  peace,  as  to  whose  genuine  signature,  of- 
firial  character,  and  power,  there  is  do  accom- 
panying certificate  of  a  proper  office  having 
a  aeal. 

2.  A  decree  obtained  tat  the  puriKwe  of 
obviating  the  objection  that  the  acknowledg- 
ment of  a  deed  watt  not  shown  to  have  been 
proved  by  the  certificate  of  a  duly-authorised 
officer  ia  operative  onlj  against  parties  to  the 
action,  ana  others  in  privity  with  such  [urtles. 
Whatever  rights  are  hdd  by  a  stranger  to  su<^ 
a  Btrit  are  unaffected  by  such  a  decree. 

3.  To  Impeach  the  return  of  an  officer  of 
the  due  service  b7  him  of  a  summons,  the  evi- 
dence must  be  clear  and  satisfactory. 

4.  Where  want  of  authority  to  appear  for 
a  defendant  against  whom  Judgment  nas  been 
rendered  is  alleged,  to  iuvalidate  such  judg- 
ment, the  burden  of  proof  of  such  want  of  an- 
thori^  is  upon  the  party  asserting  the  same. 

5.  In  a  power  of  attorney  to  convey  real 
property,  the  true  functicm  of  the  description  is 
not  necessarily  to  identify  the  land,  but  may 
be  only  to  fumi^  tiie  necessary  means  of  iden- 
tiflcntion.  If  such  description  can  be  made 
complete  by  an  «uminatioD  of  the  public  rec- 
ords, and  the  records  of  j\.lidal  proceedings 
clearly  indicated  In  such  description,  it  Is  a 
anffident  tdentifieation  of  the  subject-matter  of 
•sob  powor  of  attorney. 

(Synabaa  by  the  Court) 

GommlaBionera'  decision.  Appeal  flrom  dia- 
trict court,  Dons^as  county;  TUTany,  Judge. 

Ejectment  by  \milam  J.  Connell  agninst 
Elizabeth  OaUlgher  and  otheta.  Plaintiff  had 
Jndgment,  and  defendants  appeal.  Affirmed. 

Gre^ry,  Day  &  Bay  and  George  M. 
O'Brien,  for  appeUanta.  Oonnell  A  lyes,  for 
appelleew 

RTAN,  C.  Hie  real  property  which  la 
(he  auhject-matter  of  thla  action  la  lot  6 
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In  SmlUi  &  arIffln*B  addition  to  ttie  dty  of 
Omaha.  Thla  lot  la  a  part  of  the  N.  W.  ^ 
of  aecthm  28,  In  townahlp  15  X.,  range  r.i 
B.  of  the  alzth  F.  M.  The  (Vlnlon  of  the 
supreme  court  In  O'Brien  t.  GaaUn,  20  Neb. 
347,  80  N.  W.  Rep.  274,  Mtfled  several  quea- 
tlona  aa  to  lota  8,  9,  and  12,  In  thla  aam» 
addition^  thwehy  ^mlnatlng  frimllar  Quea- 
tlcns  from  thla  action.  In  the  case  Just 
dted  will  be  found  an  abstract  of  the  title 
of  the  above-^teacrlbed  80>ncre  tract,  a»v«r- 
Ing  many  of  the  conveyances  hereinafter  , 
dlacosaed,  which  it  la  not  deemed  neceeaary 
now  to  r^roduce.  To  the  nnderatnadlng  of 
the  dlacuBslona  berdnafter,  it  la  believed 
that,  Bupplementary  to  the  reference  to  the 
above  plat,  it  will  be  sufficient  to  give  the 
following  description  of  the  partlee.  thdr 
interests,  the  source  of  their  niaimi^,  god 
their  several  contentions:  Angustna  Grneter, 
Jr.,  w.ia  the  owner  of  the  whole  80-acre 
tract  on  October  20,  1857.  On  that  day  he 
conveyed  the  undivided  one-half  of  aald 
property  to  James  B.  North,  and  the  other 
imdivldcd  one-half  he  conveyed  to  Angostua 
Graeter,  Sr.  Each  conveyance  was  by  war- 
ranty di^ed,  which  deeds  were  recorded  on 
the  last  date  above  named.  James  E.  North, 
by  wurronty  deed,  on  January  9,  1858,  con- 
veyed back  to  Augustus  Graeter.  Jr.,  the  un- 
divided one-half  of  sold  property  of  which 
he  bad  been  vested  with  title  aa  above 
stated.  On  January  12,  18BS,  Augustus 
Graeter,  Sr.,  executed  a  warranty  deed  to 
At^rustus  Graeter.  Jr.,  for  the  undivided 
oue-balf  of  said  property  which  he  held 
by  virtue  of  the  conveyance  aforesaid.  Tbia 
deed  was  executed  in  Ohio,  and  acknowl- 
edged before  a  purported  Juatlce  of  the 
peace,  and  did  not  have  a  certificate  of  the 
proper  certifying  officer  of  the  county  where 
the  acknowledgment  was  taken,  under 
seal  of  his  office,  showing  that  the  officer 
who  took  the  acknowledgment  was  In  fact 
the  officer  he  assumed  to  be;  that  such  certi- 
fying officer  waa  acquainted  with  the  hand- 
writing of  said  Justice  of  the  peace,  and  be- 
lieved his  signature  to  be  genidne;  and  that 
the  execution  and  acknowledgment  were 
according  to  the  laws  of  the  state  wherein 
tha  execution  thereof  took  place.  A  decree 
was  relied  upon  to  obviate  these  objections, 
to  which  further  reference  will  be  made 
hereafter.  In  the  suit  of  Wood  v.  Baugli, 
Dawkins,  and  Graeter,  a  Judgment  was  re- 
covered against  each  of  tlie  defendants.  In- 
cluding Augustus  Graeter,  Jr.,  upon  alleged 
personal  service  of  summonH  upon  him,  and 
the  appearance  of  George  B.  I^ke  as  at- 
torney for  the  defendants.  Under  tliLs  Judg- 
ment a  sale  of  the  premises  was  made  to 
J.  M.  Woolworth,  by  whom  a  deed  of  tlie 
entire  property  waa  executed  to  Itobert  K. 
Woods,  who,  by  power  of  attorney,  author^ 
Ized  said  J.  M.  Woolworth  to  convey  tlie 
property  therein  Irregularly  described.  There 
arises  upon  this  power  of  attorney  a  serious 
contention  as  to  the  sufficient^  of  the  de- 
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tCTlptioii  of  the  property  In  respect  of  which 
the  attorney  in  fact  was  authorized  to  make 
conveyaiice.  Under  this  power  of  attorney, 
J.  M.  Woolworth  made  conveyance  of  the 
entire  property,  whereunder,  by  mesne  con- 
veyances, the  appellee,  W.  J.  Oonnell,  derives 
his  title.  By  reason  of  the  defective  proof 
of  the  power  of  the  Justice  of  the  peace 
to  take  the  acknowledgment,  as  above  noted, 
the  appellants  claim  that  Oraeter,  Jr.,  at 
the  time  of  suid  sherUTs  sale,  owned  only 
an  imdivlded  one-half  of  the  property  de- 
scribed In  the  SherUTs  deed.  The  other 
tialf.  (as  to  whl(^,  as  appellants  insist,  tlie 
defective  acknowledgment  avoided  the  deed,) 
appellants  maintain,  is  held  by  the  grantees 
of  Graeter,  Jr.,  by  an  equitable  title,  what- 
ever may  be  held  as  to  their  other  points 
upon  which  they  rdy.  The  appellants  fur- 
ther contend  that  ttie  court  obtained  no 
Jurisdiction  of  Oraeter,  Jr.,  In  the  case  of 
Woods  V.  Baugh,  Dawklns,  and  Graeter,  for 
that  no  summons  ther^  was  ever  served  on 
•aid  Graeter.  Jr.,  and  because  the  appear- 
ance of  Judge  Lake  for  defendants  In  said 
cause  was  without  authority  from  Augustas 
Graeter,  Jr.  As  the  result  of  these  conten- 
tions, appellants  assert  that  the  title  to  the 
whole  property  was  held  by  Graeter,  Jr., 
on  December  9, 1874,  by  whom,  on  that  date. 
It  was,  by  quitclaim  deed,  conveyed  to  James 
E.  North,  from  whom,  by  quitclaim  deed  of 
date  March  18,  1886.  Elizabeth  GaUlgher 
derives  whatever  title  she  has  to  the  prem- 
ises aforesaid,  and  that  by  reason  of  the 
defects  hereinafter  to  be  considered,  tn  ap- 
pellee's chain  of  title,  her  title  is  unaffected 
by  appellee's  claim  of  title.  To  the  proper 
settlement  of  these  contentions.  It  will  be 
neceflsary  to  consider  the  following  ques- 
tions: First  What  was  the  effect  of  the 
failure  to  show  the  due  execution  of  the 
certificate  of  acknowledgment  of  the  deed 
of  Augustus  Graeter,  Sr.,  to  Augustus  Graet- 
er, Jr.,  and  how  far  was  this  Irregularity 
cured  by  decree?  Second.  What  Jurisdiction 
had  the  court  of  Augustus  Graeter,  Jr., 
personally,  when  It  rendered  Judgment  In 
favor  of  Wood  v.  Baugh,  Dawklns,  and 
Graeter?  Third.  Was  the  subject-matter  of 
the  power  of  attorney  of  Robert  K.  Wood 
to  J.  M.  Woolworth  so  d^ectlvely  described 
that  thereunder  said  attorney  In  fact  could 
convey  no  title? 

1.  The  first  question  was  tn  fact  considered 
in  O'Brien  v.  Gaslln,  supra,  whldi  was  an 
action  of  ejectment  brought  by  Gaslln  against 
the  other  parties  to  the  suit.  Plaintlfrs 
chain  of  title,  and  consequent  right  of  pos- 
session, tn  that  case,  could  be  made  com- 
plete only  by  Introducing  In  evidence  the 
record  of  the  deed,  as  to  which  there  was 
n>  proof  tliat  the  acknowledgment  was  taken 
by  a  Justice  of  the  peace  authorized  to  take 
such  acknowledgments.  It  was  therefore 
held  that  as  llie  record  of  the  deed,  under 
iincb  drcnmstnncos,  was  a  nalllty  and  In- 
adiulaslble  against  a  mlMetiaent  purchaser 


of  the  land,  tt  devolved  upon  the  plaintiff 
to  offer  a  deed  properly  certified  as  part 
of  his  chain  of  title,  and  until  he  did  tbSs 
the  adverse  party  might  rely  upon  his  pos- 
session alone  as  a  defense.  Like  the  above, 
the  case  at  bar  was  begun  by  ejectment 
simply  for  the  possesEdon  of  the  property 
In  dispute.  On  motion  of  Uie  appellants  It 
was  upon  equitable  Issudi,  which  Involved 
as  well  the  title  as  the  right  of  possession, 
tried  as  an  equitable  action.  It  well  might 
be  that  imder  such  circumstances  the  want 
of  certiflcatlon  noticed  would  be  of  dllCerent 
effect  In  a  cause  wherein  all  questions  of 
title  were  at  issue,  as  compared  with  one 
wber^  was  Involved  only  the  right  of  pos- 
session, such  right  depending  upon  ihe  In- 
troduction in  evidence  of  a  deed  imperfectly 
proved  as  such.  The  decldon  of  this  case, 
however,  does  not  require  us  to  determine 
what,  if  any,  difference  should  be  observed, 
and  no  such  determination  will  be  attempted. 

Appellants  contend'  that,  at  least,  the  de- 
fect In  the  proof  of  due  acknowledgment 
of  the  deed  from  Graeter,  Sr.,  to  Graeter. 
Jr.,  was  to  vest  In  Graeter,  Jr.,  a  mere 
equitable  title,  and  that  suoh  a  title  could 
not  be  divested  by  the  sheriff's  sale  made 
under  the  judgment  rendered  In  the  case  of 
Wood  V.  Baugh  et  aL  This,  tt  is  clahned. 
results  from  the  holding  of  this  court  that 
a  Judgment  11^  cannot  attach  to  a  mere 
equity.  Nessler  v.  Neher,  18  Neb.  649.  26 
N.  W.  Rep.  47L  In  Boeenfield  v.  Chada, 
12  Neb.  2S,  10  N.  W.  Rep.  465,  it  was  held, 
however,  that  an  equitable  interest  in  real 
estate,  coupled  with  actual  possession,  could 
be  s<^d  under  an  ordinary  execution;  and. 
from  the  proofs  adduced  as  to  possession  In 
this  case  by  appellants,  it  would  not  be 
wholly  without  warrant  to  find  sutdi  posses- 
sion as  would  be  necessary  to  bring  this 
cnse  within  tlie  rule  In  the  laat-dted  case, 
upon  appellants'  own  theory.  But  it  is  not 
believed  correct  to  assume  that  by  reoscm 
of  the  defective  proof  of  tiie  powers  and 
acts  of  one  who  assumed  to  take,  as  an  of- 
ficer, the  grantor's  acknowledgment  of  the 
deed  in  question,  an  equitable  Interest  in 
any  way  resulted  by  operation  of  this  deed. 
An  equitable  Interest  Is  one  that  oan  be 
made  available*  effective,  or  sustained  in  a 
court  of  equity,— Is  the  definition  given  by 
Webster  and  Abbott  In  Harrison  v.  Uo- 
Whirter,  12  Neb.  155,  10  N.  W.  Rep.  545,  it 
was  held  that  neither  aidcnowledgment  nor 
recording  Is  necessary  to  pass  the  title  from 
the  grantor  to  the  grantee.  As  between 
Graeter,  Sr.,  and  Graeter,  Jr.,  therefore,  the 
deed  as  to  which  there  was  defective  proof 
of  aoknowledgm^t  operated  to  vest  In  the 
grantee  whatever  title  was  held  by  the 
grantor,— in  this  case,  an  undivided  (me-hult 
of  the  real  pro|>erty  in  tfao  deed  described. 
The  defect  was  simply  as  to  proof  of  an 
Incident  to  tlie  due  acknowledgment  of  n 
deed  executed  In  another  state.  As  betwoeD 
the  grantor  and  grantee,  tlie  oimtniot  of 
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coDTejanoe  waa  eomplete  what  the  deed 
vaa  sA^nied  aikd  dellTered.  Sectioo  60,  o.  73, 
G(Hnp.  8t,  provides  that  **eTer7  conveyanoe 
ot  real  estate  shall  pass  all  the  interest  ot 
the  srastor  therein,  unless  a  contrary  Intent 
can  be  reasonably  Inferred  from  tbe  trams 
used."  The  deed  imdn-  ocmsideratlon  was 
in  form  a  warranty  deed,  from  whloh  no  In* 
tent  other  than  to  oonrey  all  the  interest  of 
the  srantor  ooold  be  Inferred.  Therefore  it 
neoeasatUy  foUowa  that  no  mere  equitable 
interest,  as  dlsdnsnlshed  from  t2ie  legal 
title,  passed  by  opentkm  of  this  deed. 

To  obrlate  the  want  at  procrf  of  the  oD- 
dal  capacity  of  the  person  who,  as  Justice 
of  the  peace,  made  the  oerUfloate  of  ac- 
knowledgment of  the  Oraeter,  8k,  deed,  and 
of  the  due  execution  of  soofa  oertifloate,  ttut 
apipeUee  on  December  S,  1886,  filed  his  peti- 
tion In  tbe  district  ooort  of  Douglas  oounty 
against  the  helm  of  Angnatos  Oiaetw,  Sr., 
who  had  meantime  died,  in  which  petition 
the  appellee  set  forth  the  history  of  the 
execution  at  the  deed  from  Gneter.  Sr.,  to 
Graeter.  Jr.,  with  the  failure  properly  to 
prove  tiie  fiuits  neceaaary  to  render  valid 
tbe  acts  of  the  alleged  officer  who  certified 
to  sneh  actauyndedgment,  and  after  deaorilK 
big  the  mesne  conreyances  by  which  the 
title,  as  aUesBd,  bad  Tested  In  hlm,  the  ap- 
prflee  prayed  that  be  be  decreed  the  legal 
and  eqnitaUe  owner  of  the  real  estate  in- 
▼olved.  and  that  within  a  time  to  be  fixed 
by  the  court  the  defendant  be  decreed  to 
oonTey  such  real  estate  to  him;  that  In  de- 
fault of  such  oonTeyance  within  the  time  re- 
quired, the  clerfc  of  said  court  make  snob 
deed,  with  the  same  effect  as  though  exe- 
cuted by  the  defendants.  Service  by  publl- 
catioQ  was  duly  bad  upon  all  the  defendants 
who  were  noniesldaits  of  Nebraska,  and  In 
doe  time  a  deoree  1^  default  was  taken 
against  eocSi  ta  them  as  prayed.   The  ap- 
pellants  contend  that  this  decree  and  deed 
are  not  operatiTo  as  to  their  rights,  for  the 
decree  was  i^alnat  partlea  otiier  than  ap- 
peOants.  and  with  whom  appellants  were 
not  In  priTity  as  to  the  property  affected. 
The  appellee  losiHts  that  the  decree  was  but 
a  link  In  his  chain  ot  titie,  admissible  as 
agalmt  a  stranger,  and  that  it  cannot  be  at- 
tacked oollat«iilly.  Id  support  at  his  cmh 
tention  the  appellee  dtes  Banr  t.  Grata,  4 
Wheat.  220;  Lessee  of  BncUngbam  t.  Han- 
na,  2  Ohio  St   651;  Del  t.  Hamilton. 
12  N.  J.  Law,  100;  Baylor's  Leasee  r.  De- 
Jimette^  13  Grat  1S2;   Barney  r.  Patter- 
son, 0  Har.  &  J.  182;  Secrlst  t.  Green,  3 
WalL  851;  Gregg  t.  Forayth.  24  How.  180; 
Fn^denhall  T.  Baldwin,  103  IlL  325;  lAthrop 
T.  Emigrant  Co.,  41  Iowa.  640;  and  Freem. 
lodgm.  I  410.  Bach  of  these  cases  m«-ely 
recognizes  the  principle  that,  where  the  de- 
cree formed  a  link  In  the  chain  of  dtie.  It 
was  neither  more  nor  less  res  inter  alios 
Acta  as  to  third  parties  than  would  be  a 
deed  supplying  the  necessary   link.  Tbe 
deed  mder  whloh  appelant  BUzabeth  Gal^ 


llgber  dahns  title  was  dated  March  16,  1886, 
and  was  filed  for  record  the  same  day. 
Let  OS  suppose,  now,  that  on  the  date  when 
the  above  petition  was  filed,— December  S» 
1880,— <w  on  the  day  whm  tbe  decree  thetv 
on  was  obtained,— March  18,  1887,— all  tbe 
heirs  of  Augustus  Graeter,  Sr..  had  Joined  In 
a  deed  of  the  property  to  apptilee.  Upon 
what  principle  could  It  be  <dalmed  that  such 
deed  would  affect  the  rights  of  said  appel- 
lant? And  yet  the  anthoritifls  dlted  only 
sustain  the  propoalthm  that  the  decree 
would  operate  to  the  some  extrait  as  would 
a  deed,  as  funUshing  a  necessary  link  in  the 
diain  of  titles  In  either  case,  as  against 
whatevCT  ri^ts  appellant  BUzabeth  Galll- 
gher  then  held,  a  decree  or  deed,  under  tlw 
otrcumstances,  was  not  binding.  If  tbe  ac- 
tion had  been  one  to  estabUah  appellee's 
title  as  against  Elliaheth  GalU^M',  and  In- 
ddentally  to  prove  the  qualification  of  the 
alleged  Justloe  of  the  peaoe  to  certify  an 
aciknosrtedgment  of  Uie  deed,  another  quea- 
ttoa  would  have  been  jiresoited.  But  to 
allow  proof  of  title,  so  as  to  affect  tite  exist* 
ing  ri^ts  of  one  not  a  dtfendant,  or  in  priv- 
ity with  a  defendant,  would  be  fraught  with 
serious  danger  of  rank  injustice  perpetrated 
under  tbe  forms  ot  law.  The  case  at  bar  Is. 
however.  In  effect,  on  eqnIteUe  action  to 
quiet,  as  against  tiie  appellants,  the  legal 
titles  which,  as  betweoi  the  grantor  and 
grantee^  was  vested  In  the  grantee  ui^er 
whom  iu»pdlee  claims  bis  title.  The  Judg- 
meat  in  the  case  of  Woods  v.  Baugh,  Daw- 
kins,  and  Graeter,  was  rendered  on  the  1st 
day  of  November.  185B,  from  which  date.  If 
the  ooort  had  Jnriadlctioa  to  rendw  suob 
Judgment,  it  became  a  lien  npon  tbe  proper- 
ty under  oonsldera;UoiL  Under  this  judg- 
ment there  were  two  dierifl*B  deedi^— <Ae  of 
date  August  14.  1801,  the  other  of  date 
Jannaiy  22,  1870,— eaiA  fbunded  on  the 
sheriff's  sate  made  on  Mandi  15.  1S61.  The 
first  of  these  rtierifTs  deeds  was  recorded 
on  August  14,  1801;  the  last,  on  January 
22.  187a  As  against  the  title  derived 
tiiroufl^  these  dierUTs  deeds,  app^nts 
claim  by  virtue  of  a  deed  executed  by 
Augustus  Graeter,  Jr.,  to  James  E.  Nor^ 
December  9,  187^  who  conveyed  to  BUao- 
beth  Galligher  March  18,  1886.  Bach  of 
these  conveyances  waa  quitclaim  deed. 
Tbe  h<dder  of  a  titie  under  a  quitclaim  deed 
is  not  a  bona  fide  purchaser.  Lavender  v. 
Hohnea,  23  Neb.  845.  88  N.  W.  Rep.  610. 
The  effect  of  a  quitclaim  deed  is  only  to  pass 
the  naked  legal  titie  of  the  grantor.  It 
changes  no  equities.  Associatioa  v.  Haas. 
10  Neb.  681.  7  N.  W.  Rep.  327.  Elizabeth 
Galligher  is  entitied  to  assert  only  such 
TifAits  as  Gmeter,*  Jr.,  could.  If  he  had  not 
conveyed :  and  It  therefore  results,  if 
tbe  exet'utloa  sale  afor(>siiid  was  effective 
to  vest  J.  M.  Woolworth  with  the  title 
whtrii  we  have  olrpiuiy  fonud  was  tn  Graft- 
er, Jr.,  tiuit,  in  tlip  almence  of  any  ih'Itrct 
Uk  bis  chain  of  title  fnuu  WoulwurUi,  a|K 
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pellee'8  title  mnat  be  beld  mperlor  to  tiiat 
of  appeUants. 

2.  This  leads  to  tbe  onulderatbni  ttf  tiie 
objections  urged  as  to  die  binding  force  of 
Uie  Judgment  In  fannr  of  Woods  as  against 
Augustna  Oraeter,  Jr^  one  of  the  defendunta. 
The  district  oonrt  ftnind  that  'in  the  action  of 
Woods  et  aL  t.  DawUns,  Oraeter  et  aL,  re- 
ferred to  In  the  defendants*  answer  and  cross 
bill,  A.  F.  Oraeter  was  duly  aerred  with 
sommons  In  said  action,  and  ai^eared  in  the 
court,  and  ihat  the  court  had  Jurisdiction  In 
Oie  aedon  of  tbe  said  parties  thereto,  and 
the  subject-matter  thereof."  This  finding  of 
fftct  might  be  sustained  upon  tbe  presumption 
In  Its  faror  equally  with  that  in  favor  of  the 
special  Terdlct  of  the  Jury,  yet,  as  it  Is  ear- 
nestly combated,  It  will  not  be  amiss,  ap<m 
appdlants*  hivltatton,  to  examine  fully  the 
objections  urged:  The  summons  In  the  case 
Of  Woods  et  aL  T.  Baugh,  Dawtlns,  and 
Oraeter  was  Introduced  In  evidence.  Indorsed 
as  served  upon  Baugh,  Bnwklns,  and  Graeter 
by  delivering  to  each  of  them,  personally,  a 
true  copy  thereof,  on  (be  OQk  day  of  March, 
1869.  It  was  signed:  "J.  O.  Beeves,  Shei^ 
iff.  ^  R.  Kimball."  It  WAS  shown  by  ex- 
traneous evidence  that  at  that  time  R.  Kim- 
ball was  deputy  dierilT  of  Dou^as  county. 
Neb.  The  appellants  introduced  the  testi- 
mony of  Oraeter,  token  by  deposltltm  June 
20,  1S89.  to  the  effect  that  he  had  nerer  beoi 
served  with  summons  In  the  case  last  named, 
and  had  never  employed,  or  authorized  the 
employment  of,  on  attorney  to  appear  In 
said  cause  In  bis  behalf.  The  testimony  of 
six  other  witnesses,  with  more  or  less  direct- 
ness, is  to  the  effect  that,  at  the  time  of 
said  purported  service,  Graeter  was  at  or  on 
his  way  to  Pike's  Peak;  at  any  rate,  he  was 
not  in  Douglas  county.  In  addlticHi  to  this, 
there  was  given  the  testimony  of  one  or 
more  witnesses  that  Kimball,  upon  the  above 
return  being  shown  him,  had  said  that  the 
signature  thereto  was  not  his  signature.  In 
passing.  It  may  not  be  amiss  to  remark  that 
this  Is  not  shown  to  be  admissible  as  evidence 
by  the  authoritlee  cited  by  appellants,  and  we 
believe  that  It  was  Inadmissible  for  lack  of 
the  very  essential  element  that  It  was  afcslnst 
Kimball's  interest  at  the  time  he  made  the 
statement  On  the  other  bund,  the  return 
Itself  was  relied  upon  as  the  foundation  for 
the  Judtnnent  rendered  about  30  years  before, 
supplemented  by  the  evidence  of  competent 
experts,  who  each  swore,  nnbedtatinffly,  that 
tbe  signature  was  that  of  Richard  Kimball 
In  addition  to  this,  George  B.  Lake  testified 
that  he  was  duly  employed  on  behalf  of  the 
defendants  to  appear  for  them  In  said  suit, 
and  that  he  did  so  for  tbe^  purpose  of  delay, 
there  being  no  meritorious  defense.  He  did 
not  undertake  to  say  that  he  wits  specially 
employed  by  Graeter.  but  that  the  other  de- 
fendants were  copartners  with  Graeter,  and 
he  could  say  no  more  than  that  he  was  em- 
ployed by  some  member  of  the  firm.  He 
ooold  not  say  which.  The  Judgment  was 


roidered  Novwnber  1«  18S0.  and  thereunder 
an  execution  sale  was  had,  which  was  duly 
oonflrmed,  and  riherUTa  deeds  were  Issued 

pursuant  diereto;  and  no  question  has  been 
made  as  to  tbe  regularity  and  efleotlTeness 
of  any  of  these  proceedings  until  the  lapse 
of  over  30  yeara^  and  even  now  It  Is  In  a 
purely  collateral  proceeding.  A  cazeful  «c- 
amination  and  ODutidwatlon  at  the  adjudged 
cases  satisfy  us  tli.tt  toln  nrcempt  should  not 
be  succeasfuL  In  one  of  them,  cited  by  ap- 
pellants In  support  of  their  contention,  QA\u- 
phy  V.  Lyons,  19  N^.  689.  28  N.  W.  Rep. 
32a)  the  rule  la  hild  down  that  tb»  decrees 
and  Judgment  of  a  court  of  general  Jurfsdlo- 
Uon  and  power  are  presumed  to  have  been 
made  In  canses  in  whl(di  the  eourt  had  Ju- 
risdlctl(m.  until  the  contrary  is  proved.  In 
Wyland  v.  Frost,  76  Iowa,  20ft  89  N.  W.  Hep. 
241,  Rothiock,  J.,  dellverhig  the  (pinion  of 
the  court,  said:  "The  return  shows  that  the 
notice  was  personally  served  on  the  phdntlft 
and  her  busband  on  the  26th  day  of  July, 
1882,  at  Harlan,  in  Shelby  county.  "Hie  plain- 
tiff and  her  husband,  and  others,  testily  that 
neMher  the  plaintiff  nor  her  husband  were  at 
Harlan  on  that  day.  NiHie  (tf  tbe  wlblesses 
produced  any  record,  memorandum,  or  dp* 
cumstance  tending  to  verify  or  support  their 
testimony.  Their  statements  are  founded  up- 
on mere  recollection,  and  suit  was  not  com- 
menced unUl  about  three  years  and  a  half 
after  the  Judgment  was  rendered.  On  tbe 
other  hand,  we  have  the  return  of  the  consta- 
ble who  made  the  seETlce,  and  his  tesd- 
mony,  tai  urtilcAi  he  states  positively  that  he 
made  the  service  at  the  house  of  tbe  plaintiff 
and  her  husband,  at  Harian,  on  the  4lay 
named  In  the  return.  He  Is  corrobumtcfl  by 
evidence  that  the  notice  was  actumiy  de- 
livered to  him  for  service  on  the  morning 
of  that  day.  and  that  plaintiff  and  her  hu»- 
band  are  contradicted  In  reference  lo  Inrt- 
dental  facts  which  tend  to  show  that  the 
claimed  abseuee  on  the  day  of  service  was  a 
mistake.  A  careful  examination  of  the  whole 
evidence  In  the  case  leads  us  to  the  cou- 
clnslon  that  the  district  court  correctly  found 
that  the  evidence  introduced  by  the  plaintiff' 
Is  not  of  that  dear,  conclusive,  and  satlsCao- 
tory  character  required  to  overthrow  the  re- 
turn of  the  officer.  It  has  been  held  In  some 
Jurisdictions  that  the  only  remedy  for  a  false 
return  of  service  Is  an  action  upon  the  bond 
of  the  officer  claiming  to  have  made  tbe  serr- 
ice.  Slay  ton  v.  Chester,  4  Maa&  478;  Bott  v. 
Bnmell,  9  Mass.  96;  Messer  v.  Bailey,  31  N. 
H.  9;  Bank  v.  Downer,  29  Vt  332.  But  con- 
ceding the  role  to  be  otherwise,  for  the  pur- 
poses of  this  case,  we  think  that  the  evidence 
of  the  plaintiff  falls  far  short  of  establishing  the- 
falsity  of  the  return.  Upon  grounds  of  public 
I>olicy.  the  return  of  the  (^cer.  even  tfaotixh 
not  regarded  as  conclusive,  should  be  deemed 
strong  evidence  of  the  facts  as  to  which  ttae- 
law  requires  him  to  certify,  and  should  ordi- 
narily be  ui^eld,  unless  opposed  clear  and 
satisfactory  proof.   Jensen  t.  Onwi^T,  8S 
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Ubin.  372.  23  N.  W.  Rep.  S41;  Stark^reather 
T.  Morgan.  15  Kan.  274;  Wade.  Notice,  1 
138a"  In  RandaU  v.  Collins.  58  Tex.,  this 
lanj^iase  ocean  on  page  232:  "Bat  assuredly, 
if  equity  will  allow  one  who  baa  been  guilty 
of  no  fauH  or  negUgence  to  oontradlot  the 
BherlfTs  return  by  parol  evidence,  for  the 
purpose  of  baring  an  unjust  Judgment  by 
cefauit  set  aside,  we  are  of  opinion  tbat  It 
slionid  re<pilre  the  evidence  to  be  clear  and 
aatMfactwy.  It  Is  not,  like  an  ordinary  issue 
of  fact,  to  be  determined  by  a  mere  prepon- 
derance of  testimony.'*  As  to  the  effect  of 
the  appearance  by  Judge  Lake,  the  following 
language,  quoted  from  Winters  t.  Means,  25 
Neb.  242,  41  N.  W.  Rep.  157,  is  applicable: 
"Where  the  court  acquires  Jurlsdictiou  solely 
by  the  appearance  of  an  attorney,  the  party 
for  whom  the  appearance  was  made  may, 
no  doubt,  deny  the  authorl^  of  such  an  at- 
torney, and,  if  the  appearance  was  unauthor- 
ised, vacate  the  Judgment  The  want  of  au- 
thority, however,  should  be  clearly  made  to 
appear,  and  particularly  Is  this  the  case  where 
the  acti<Mi  is  against  a  firm,  one  of  whose 
membors  long  afterwards  ae^  to  escape 
liability  <Mi  the  ground  of  want  of  such  au- 
thority. The  proof  on  this  point  Is  not  satis- 
factory, and  does  not  (dearly  show  want  of 
aathority."  An  abundance  of  authorities 
could  be  cited  in  support  of  this  proposition 
staled  by  the  present  cMef  Justice,  but,  in 
the  same  measure  as  that  statement  U  au- 
thoritative. It  Is  conoluslre.  The  coucluslons 
inevitably  resulting  in  respect  to  the  Jurisdio- 
tion  of  the  court  are:  First,  that,  as  opposed 
to  the  recitations  of  an  officer  as  to  the  time 
and  mode  of  service  of  summons,  the  evi- 
dence to  overcome  the  same  must  be  deer 
and  coavlndng;  second,  that,  where  want  of 
authority  to  appear  Is  allseed  as  agalnat 
much  appearance  hy  sttomey,  the  burden  of 
proof  of  such  want  ot  authMlty  Is  upon  the 
party  asserting  the  same.  In  this  case,  nei- 
ther of  these  requirements  were  satisfactorily 
met,  and  It  therefore  results  that,  after  l^e 
lapse  of  these  many  years,  AuKustos  Oraeter, 
Jr.,  and  those  claiming  title  under  him,  must 
Iw  held  concluded  by  the  Judgment  of  the 
oourt  against  him,  and  by  such  proceedings 
ttaereimder  as  were  duly  had. 

a  In  the  order  of  discussion  laid  down  In 
ttfe  earlier  part  of  this  opinion,  the  next 
question  for  consldenitlcHi  Is  whether  or  not 
the  power  of  attorney  from  Rot>ert  K.  Wood 
to  J.  M.  Woolworth  so  defectively  described 
the  subject-matter  thereof,  that,  thereunder, 
mid  attorney  in  fact  could  convey  no  title. 
In  said  power  of  attorney  said  subject-mat- 
ter was  described  as  follows:  "Sixty-three 
seres  of  land  near  Omaha,  In  Douglas  coun- 
tj.  hi  said  territory,  title  to  whi<di  was  by 
mM  Woods  acquired  by  sale  thereof  on 
executiini  against  one  Augustus  Oraeter  and 
othen."  The  deed  executed  by  Sheriff  Grebe 
to  J.  M.  Woolworth  described  the  property 
o  west  half  of  the  northwest  quarter 
of  section  twenty-eli^t,  In  township 


fifteen  (IS)  north,  range  thirteen  (13)  east  of 
the  sixth  principal  meridian,  situate  In  said 
county  of  Douglas,  excepting  tiierefrom  17 
acres  of  said  land,  title  to  which  never  wa» 
in  said  defendants."  Appellants  insiat  that 
the  power  to  convey  land  must  possess  the- 
same  reqtdsites  as  are  necessary  in  the  AeeA 
directly  conveying  the  land,  dttng  Clark  v. 
Graham,  6  Wheat  577,  in  support  of  tills 
view.  This  principle  is  therefore  accepted- 
as  correct,  and  we  shall  now  examine  the 
adjudicated  cases,  confined,  as  they  are,  to 
deeds:  In  DevUn  on  Deeds,  (sectioQ  1012,> 
it  Is  said  that  "the  rule  may  be  stated  to  be 
that  the  deed  will  be  sustained,  if  possible.. 
from  the  whole  description,  to  ascertain  and 
Identify  the  laud  intended  to  be  conveyed.' 
Where  the  descripticm  alludes  to  &cts  be- 
yond the  deed,  parol  evidence  may  be  of- 
fered, not  to  contradict  the  deed,  but  to  lo- 
cate the  deed  upc»i  the  loud.  E^eston  v. 
Bradford.  10  Ohio.  816.  It  Is  undoubtedly 
essential  to  the  validity  of  a  conveyance  that 
the  thing  conv^ed  miut  be  described  so  as 
to  be  capable  of  tdentiflcatlon,  but  it  is  not 
essential  that  the  conveyance  should  Itself 
contain  such  a  description  as  to  enable  the 
identification  to  be  made  without  the  aid  of 
extrinsic  evidence.  Stanley  v.  Greoi.  12  UaL 
160.  As  lUostratlve  of  the  appllcatiou  of 
the  principles  above  enunciated,  the  follow- 
ing descriptions,  and  the  opinions  in  which 
they  have  been  approved,  are  set  out:  "All 
my  right,  title,  and  Interest  In  and  to  any 
lands  and  tenements,  the  title  to  which  is  In 
the  said  S.  D.  Hunger,  and  in  which  I  have 
any  Interest  as  being  the  wife  of  him,  the 
^d  S.  D.  Munger."  Munger  v.  Baldridge. 
41  Ka?l.  236.  21  ir&c.  Rep.  159.  "Also  U60 
acres  of  land,  being  the  divided  one-half  of 
nro  tracts  of  land  of  960  acres,  out  of  pat- 
ents 278,  270,  granted  by  the  state  of  Texas 
to  A.  B.  WatFous,  assignee  of  A.  McDon- 
ald and  J.  Wishart,  situate  In  Navarro  coun- 
tj,  Texas,  on  Richland  creek,  and  set  airart 
to  George  Butler  by  commissioners  appoint- 
ed by  the  district  court  of  Navarro  county* 
March  19th,  1869,  recorded  in  County  Rec- 
ords, book  D,  p.  352."  Harvey  v.  £dens» 
69  Tex.  420,  6  &  W.  Rep.  306.  "Tbat  cel^ 
tain  piece  or  parcel  of  timljer  land  lying 
and  h^ng  about  forty-five  miles  In  a  norther- 
ly direction  from  the  town  of  Eur^ca,  *  *  * 
and  tl^  said  timber  land  being  known  as 
'McLcod  Wood  Ranch.'  and  containing  about 
500  acres,  more  or  leas."  Paronl  v.  Kllison» 
14  Nev.  60.  "One  hundred  aa'es  lyin;;  in 
Currituck  township,  near  the  head  of  Smith 
creek;  it  being  the  eastermost  portion  of 
the  farm  puichosed  from  my  brother,  and 
known  as  the  *Russel  Land.'"  Warren  v. 
Makely,  85  N.  c:  12.  "All"  right,  title.  In- 
terest, and  claim  of  the  grantor  in  and  to  the 
farm  of  J.  A.,  deceased,  in  W.  township."' 
BaUey  r.  Bank.  104  Pa.  St  426.  "All  my 
right,  title,  and  Interest  In  Sacramento  city. 
Upper  California,  consisting  of  town  lot* 
and  buildings  thereon."  Frey  t.  OUilonl.  4A 
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OaL  842.  -AH  our  right,  title,  uid  toterat. 
and  all  real  estate  which  wo  own  or  hare 
dalm  to.  dtoate  In  Bdfaat,  altaatad  in  aald 
eoonty  of  Waldo^  and  parttcularly  all  tliat 
twloasa  to  US  Bfl  the  heln  or  legal  repre- 
aentatlTea  of  Andrew  Bird,  fomwtly  of  Bel- 
fut,  now  deceased."  Bird  t.  Bird.  40  Me. 
308.  As  was  said  In  Works  t.  State,  120  Ind. 
US,  28  N.  SL  Bep.  127,  tbe  tme  fonctlon  of 
<1m  description  Is  not  to  Identify  tbe  land, 
Imt  to  tumldh  the  means  of  Identiflcation, 
and  this  Is  dtmo  hy  the  description  hero 
challenged.  It  furnishes  the  means  of  mak- 
bv  the  description  certain,  and  that  which 
<»n  be  made  certain  la  certain.  No  qnes- 
flrai  Lb  raised  as  to  the  sufBdency  of  the  de- 
scription adopted  by  the  attorney  In  fact 
ta  the  deed  by  him,  as  such,  ezecnted.  n 
therefore  results  from  the  foregoing  ctm- 
stderatlona  that  the  description  of  the  sub- 
ject-matter of  said  power  of  attorney  most 
be  deemed  sufilclent.  tbe  recital  that  the 
title  to  the  land  had  been  by  said  Woods 
acquired  by  sale  thereof  not  being  so  mis* 
lending  as  to  render  InapplicaMe  the  prln^ 
dples  aboTe  dlscnsBed. 

Tbe  foregoing  dlscnaalon  covers  all  the 
qneaUons  which  arose  upon  the  record  claim 
of  title  of  each  of  the  parties  to  this  ac- 
tion. There  was  a  large  amount  of  evidence 
directed  to  the  appdlants'  claims  fonnded 
vpoa  the  occupancgr,  cnltlTatlon,  use,  and 
poBBcanion  ot  the  premises  In  dispute;  but 
as  these  questloos  were  settled  as  facts  by 
the  findings  of  the  district  court,  upon  con- 
flicting testimony,  they  must  stand,  as  should 
the  special  verdict  of  the  Jury  on  the  same 
propositions.  They,  therefore,  will  not  be. 
Inquired  Into  In  this  court.  In  tbe  district 
court  the  appellants  were  found  entitled 
to  one  undivided  fourteenth  part  of  the  lot 
in  controveiay,  as  to  which  finding  no  com- 
plaint is  made  by  appellea  It  was  rendered 
unnecessary,  therefore,  to  Inquire  Into  the 
derivation  or  history  of  this  fractional  Inter- 
eat.  Hence,  It  has  not  before  been  referred 
to,  or  commented  upon.  From  the  forgo- 
ing considerations  It  results  that  the  Judg- 
ment of  the  district  court  Is  In  all  req^ects 
affirmed. 

RAQAN,  O.,  eoncnra.  IBVINE,  0.,  as  dl»> 
trict  judge,  havlnr  passed  upon  another 
branch  of  this  controversy,  took  no  part 
In  the  consideration  or  dedMon  of  this  case. 


WOOD  RIVER  BANK  v.  DODOB  et  al. 

{Bnpreme  Court  of  Nebraska.    April  26,  1803.) 

AsSL'UI'ltIT— i!:vil)K\Ult — UlXl'ONIil  ri    •>!  .Ili.l. 

1.  Where  from  an  examloatlon  <d  the  svl- 

den<v  it  in  ai)iitir<.*ut  that  tbe  verdict  la  wroDg, 
It  will  be  ii>ii<I<». 

U.  A  juror  will  not  be  permitted  to  state 
to  liis  fellow  juroTit,  while  iliey  arv  conHidcriiiK 
tbfir  Terdic'tt  fuvts  in  the  citHe  within  h'm  dwq 

erituilai  kuowledge,  but  uot  irlvcD  in  evldenc-p. 
B  shoold  mak«  tlie  same  Ituoivo  duriuK  the 


trial,  and,  if  derired.  taatUy  as  a  wItBtss  In  the 
ease. 

(QrUabns  tor  tba  OmuCJ 

Brxor  to  district  court.  Ball  county;  Hani- 
son,  Judge. 

Action  by  the  Wood  Blver  Bank  against 
Freeman  O  Dodge  and  George  F.  Dodge. 
Defendants  bad  Jndgnmt^  and  plaiutiir 
Mugs  OTor:  BererMd. 

James  H.  Woolley  and  Thompson  Bros., 
for  plaintiff  In  error.  Thummel  &  Piatt,  tor 
defendants  in  error. 

HAXWBLL.  a  J.  The  plalntur  bnraght 
an  actltm  against  tbe  defendants  to  recover 
the  sum  of  11,884.26.  with  Interest.  To  the 
petition  the  defimdants  filed  an  answer,  aa 
Akllows:  "Cornea  now  the  above  defendanta, 
and  for  answer  to  tbe  petition  of  plaintiff 
aaj  Hut  they  formed  a  limited  partnership 
in  the  transaction  of  purchasing  and  selling 
bogSt  and  conducted  said  business  In  tbe 
name  of  Dodge  Bros.;  Uiat  they  kept  tiie 
account  with  the  said  plaintiff  In  aU  the 
transactions  d(me,  and  banked  with  tUa 
plalntSff  as  Dodge  Bros,  for  this  tnutoesa; 
that  Freeman  0.  Dodge  had  a  personal  ac- 
count with  said  bank,  so  did  the  said  Oeorge 
F.  iKjdge,  for  th^  own  personal  transac- 
tlott  of  buiriness  wMch  had  no  connection 
whatever  with  the  said  Dodge  Broa  bnal- 
ness;  that  these  defendants  made  an  de- 
posits done  imdfer  the  tnishiess  In  the  name 
of  Dodge  Bros.,  and  drew  on  the  aald  platai- 
tlff  all  the  checks  on  the  said  plaintiff  bank 
in  the  name  of  Dodge  Bros,  and  none  other; 
that  George  P.  Dodge  did  all  the  bnsineaB 
transactionB  for  the  said  firm,  and  deposited 
all  tbe  funds  for  the  sale  of  the  property, 
and  drew  all  tbe  cbedES  and  money  ftom 
the  ^Intiff  in  Hie  name  of  Dodge  Bros., 
and  n<me  otter;  that  these  defMdants  admit 
they  drew  from  the  sold  plaintiff  the  anid 
sum  of  921,893.21,  and  no  more;  they  also 
admit  thtij  deported  the  anm  of  920.106.28 
as  credited  to  them  In  the  petition,  axul  also 
claim  ttie  ftict  to  be  tiiat  they  paid  or  depos- 
ited the  additional  sum  of  $7382.47  to  the 
sold  plaintiff,  which  the  said  plaintiff  has  neg- 
tectcd  and  refused  to  give  them  credit  for 
as  follows:  On  or  about  June  80,  ISST.  the 
United  States  National  Bank  deposited  or 
paid  to  the  plaintiff,  to  be  placed  to  the 
credit  of  Dodge  Bros.,  the  anm  of  95,812.80; 
that  on  the  18tb  day  of  July.  1887,  the  said 
Dodge  Bros,  deposited  or  paid  Into  plaintiff 
bank,  to  be  credited  to  the  said  Dodge 
Bros.,  the  sum  of  9000;  on  September  5th. 
9789.2.S;  and  September  9th.  9020.05;  that 
the  snld  defendants  are  not  Indebted  to  said 
plaintiff  In  any  sum  whatever,  but  that  the 
plaintiff  was  Indebted  at  the  commencement 
of  this  action  on  the  said  account  the  sum  of 
$Q,S12.80,  which  sum  the  defendant  claims 
Justly  due  and  wholly  unpaid.  Tlierefore 
pniys  judgment  ngnlnat  aald  plaintiff  in  the 
siild  sum  of  90.812.80,  over  and  ntmve  all 
dulms  so  OS  aforesaid  mentioned  In  plain- 
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cUTa  petition,  wltb  Interest  thereon  at  7 
per  cent,  per  annum  from  the  IStli  day  of 
JftnnaiT.  1888,  and  ooets."  Tfae  plaintiff  filed 
the  following  reply:  "Now  comes  the  above- 
named  plaintiff,  and  for  reply  states:  That 
It  dalles  that  the  said  d^endants  or  either 
«f  them  are  entitled  to  the  credit  of  f7,0t2.89, 
the  same  being  the  $0,812^9  and  $1,200  men- 
tionod  in  said  defendant's  answer,  or  any 
other  or  dlQerent  amomit  than  as  mentioned 
In  the  said  plaintiff's  petition,  or  that  the  said 
plaintiff  receired  the  said  amomits,  or  either 
of  them,  except  In  sold  petition  mentioned 
and  herdbi  stated;  and  as  further  reply 
states  that  the  $5,812.89  was  recelred  by 
the  said  plataitiff  in  draft  in  faror  of  said 
Dodge  Broa  at  the  time  in  said  answer  men- 
tioned, but  that  the  same  was  claimed  by 
the  said  Freeman  0.  Dodge  to  be  his  prop- 
erly, or  mostly  so,  and  the  said  Freeman  0. 
Dodge  then  and  there  ordered  the  same 
placed  to  his  credit  on  his  Indirldunl  ac- 
<K>tmtn-lth  the  said  bank,  wlilch  the  said  bank 
tlien  and  there  did;  tliat  the  same  was  done 
by  and  with  the  knowledge  and  consent  of 
the  said  George  F.  Dodge,  and  was  after- 
wards by  Mm  ratlQed  and  adopted  with  tho 
full  knowledge  of  all  of  the  foregoing  facts; 
that  the  plaintiff  has  dnce  the  said  time 
made  and  effected  a  settlement  with  the 
-said  Freeman  G  Dodge,  and  by  and  with 
the  consent  of  the  said  Geoi^e  F.  Dodge 
allowed  and  given  the  sold  Freeman  O.  Dodge 
entire  and  full  credit  for  the  said  sum  of 
$5,812.89,  and  that  neither  of  said  defendants 
are  entitled  to  the  said  credit  of  the  said 
amoant  oa  the  account  sued  on  In  this  case; 
that  as  to  the  fact  as  to  whether  or  not  the 
said  defendants  are  partners,  or  were  at  the 
time  the  said  account  was  made  and  busi- 
ness transacted,  this  plaintiff  has  neither 
knowlt'dgo  nor  information  sufficient  to  form 
a  belief,  and  therefore  denies  tlie  same,  and 
puts  said  def«Qdant8  upon  th^r  proof. 
Wherefore  the  said  plaintiff  demands  Judg- 
ment against  the  said  defendants  as  in  Its 
petition  prayed."  On  the  trial  of  the  cause 
the  Jury  ru tamed  a  verdict  for  the  defend- 
ants for  the  sum  of  $4,719.71,  upon  whldi 
jEidinnent  was  rendered. 

Two  errors  are  relied  upon  for  a  reversal 
of  the  Jadgment— First,  that  tiie  verdict  is 
against  the  weight  of  evidence;  and,  sec- 
<md,  misconduct  of  certain  Jurors. 

The  testimony  is  undisputed  that  about  the 
first  of  Joly.  18S7,  a  large  umnber  of  hogs 
were  idilpped  In  the  name  of  Dodge  Bros, 
to  South  Omaha;  tliat  the  amount  realized 
from  these  ho^  was  $o,812.80,  which  was 
placed  to  the  credit  of  the  Wood  River 
Bank  hi  the  United  States  National  Bank  of 
Omaha.  Up  to  this  jwlnt  there  is  no  dispute. 
It  Is  claimed  on  IwhalT  of  plaintiff  that  the 
hogs  In  question  were  the  propt^rty  of  Free- 
ujin  <1  Dodge,  and  paid  for  by  him  out  of 
monfy  obtained  from  the  plaintiff,  and  that 
he  dlrtTted  the  plaintiff  to  placa  tlio  same  to 
ibe  credit  of  his  ludivlduol  acuouut,  which 


was  done.  This  is  denied  1^  the  defend- 
ants. Both  of  the  defendants  testify  that 
the  money  was  deported  to  the  ci'edit  of 
Dodge  Bros.,  and  not  to  the  credit  of  Free- 
man. All  the  ofilcei'S  of  the  bank,  some  of 
whom  appear  to  be  disinterested,  testify  that 
the  credit  was  given  to  Freeman.  We  also  find  * 
that  in  the  bank  book  of  George  Dodge  with 
the  plaintiff,  which  is  here  In  the  record, 
these  hogs  were  not  ci-edited  to  Dodge  Bros. 
The  otHccrs  of  the  bank  testify  that  this 
book  was  delivered  to  George  Dodge  a  few 
weelis  after  the  ti-ansactlon;  that  he  re- 
turned, and  stated  that  he  and  bis  wife  had 
looked  over  it,  and  found  It  correct,  except 
an  item  of  $20.  George  denies  receiving  the 
book  until  about  the  montn  of  January  after 
the  transaction.  He,  In  effect,  admits  the 
$20  mistake.  The  mode  of  doing  buiiiness 
with  the  bank  seems  to  have  been  as  fol- 
lows: When  a  shipment  of  hogs  was  about 
to  be  made,  the  defendants  would  receive 
credit  for  the  supposed  value  of  the  hogs, 
and  were  permitted  to  check  the  same  out 
It  appears  that  about  the  5th  of  September 
of  that  year  Dodge  Bros,  made  or  were 
about  to  make  a  sliipment  of  hogs  to  South 
Omalui,  and  received  credit  at  the  bank 
for  $000,  a  duplicate  deposit  slip  being 
made.  It  is  claimed  by  the  plaintiff  ttiat  on 
the  same  day  a  second  dupUcate  deposit  for 
$000  was  made.  The  defendant  George 
Dodge  testifies,  In  effect,  that  this  was  a 
second  deposit,  and  that  It  was  received 
from  a  second  shipment  of  hogs.  On  the 
other  hand,  the  cashier  testifies  tlm.t  original 
credit  was  given  in  the  morning,  and  the 
dupUcnte  slip  given  to  the  defendant; 
that  in  the  afternoon  he  came  Into  the  bank, 
and  stated  that  be  had  not  received  a  dupU- 
cate In  the  morning,  and  that  thereupon  the 
cashier  Issued  a  second  duplicate  sUp  for 
$000,  and  wi*oto  the  abbreviated  word 
"dupL"  Instead  of  "tilpUeate"  on  IL  The 
agent  of  the  railway  company  at  Wood 
Uiver  was  called,  and  stated  In  substance 
that  a  recoiYl  was  kept  In  his  office  of  ail 
shipments  made  from  there,  and  but  one 
cor  of  hogs  was  shipped  by  Dodge  Bros,  at 
the  time  stated,  and  he  in  effect  corrobo- 
rates the  testimony  of  the  cashier.  It  is 
very  evident,  therefore,  that  Dodge  Is  mis- 
taken in  his  testimony,  and  that  the  cashier's 
testimony  on  that  (Mint  Is  correct,  and  the 
verdict  is  against  the  weight  of  evlden<%. 

2.  The  afildavlt  of  one  of  the  Jurors  was 
filed  in  support  of  one  of  the  grounds  of  the 
motion  for  a  new  trial  for  the  misconduct 
of  certain  Jurors.  It  Is  as  follows:  "P.  F. 
2kIcCullough,  being  first  duly  sworn,  deposes 
and  says  that  he  was  a  member  of  the  jury 
to  whom  the  above  case  was  tried  on  Febr. 
15th,  laoO;  that  during  the  discussion  of  the 
case  In  the  Jury  room  the  question  came  up 
as  to  whether  Freeman  C.  Dodge  did  author- 
ize the  Wood  River  Bank  to  place  the  said 
$5312.89  to  his  own  hidividual  credit,  when 
Mr.    Hollister    and    Uockenberger  both 
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Bwon  Iw  did  10  avtborize.  and  F.  O.  Dodge 
swure  be  was  oot  in.  Wood  Klver,  Neb.,  on 
July  Sod,  1887,  tbe  date  of  lald  credit,  but 
was  In  Omaha,  Neb.;  tbat  many  of  the  Ju- 
17  were  In  doubt  as  to  who  waa  mistaken  on 
this  point,  and  so  expressed  themselves;  that 
'  thereupon  one  G.  C  Koblnson,  a  member  of 
said  Jury,  stated  that  he  knew  Air.  HolUster 
and  Mr.  HockenberKer  were  mistaken  as  to 
that  point,  for  he  was  in  Omaha,  Neb.,  and 
saw  the  said  Freeman  C.  Dodge  there  himself 
on  July  2,  1887,  and  he  could  not  hare  been 
present  in  Wood  River,  Neb.,  on  that  day 
and  ordered  said  credit;  that  many  of  said 
Jozy,  and  e^edally  this  aOlaut,  having  con- 
fidence In  and  relying  upon  the  statement 
of  said  0.  C  Bobtauion,  became  satisfied  that 
said  Holllster  and  Hockenberger  were  mis- 
taken on  this  point,  and  so  may  be  mistaken 
on  other  points,  and  thereupon  he  changed  his 
vote  from  the  plalntlfC's  favor  to  and  for  a 
verdict  for  this  defendant"  There  Is  also 
an  affidavit  of  W.  H.  Thompson  to  the  same 
effect  There  Is  also  an  alfldavlt  of  J.  H. 
Wooley  that  the  Jury  were  sent  out  Satur^ 
day  evening;  that  a  number  of  them  reaid- 
ed  In  the  western  part  of  the  county,  and 
were  very  anxious  to  return  home;  tbat  they 
Inquired  of  tbe  bailiff  the  time  when  the 
last  train  would  be  due  going  west,  and 
having  ascertained  the  time  the  verdict  was 
returned  before  tbat  hotir,  and  presumably 
without  proper  deliberation.  The  coimter 
affidavit  of  Kobhison  Is  in  the  record  as  fol- 
lows: "Chan  C.  Koblnson,  betaig  sworn,  d» 
poses  and  says  that  he  was  one  of  the  panel 
In  the  case  of  the  Wood  River  Bank  of  S-s- 
braska  against  Freeman  C  Dodge  and 
George  F.  Dodge,  which  case  was  tried  uuu 
submitted  to  tbe  Jury  on  the  15tb  day  oc 
February,  ISQO;  that  affiant  has  heard  rea>l 
the  affidavit  of  F.  F.  McCullough  Oled  In  and 
attached  to  the  motion  In  this  case  for  a 
new  trial;  tbat  the  matter  in  said  affidavit, 
wherein  sold  McCullough  swore  that  tbts 
affiant  said  In  the  Jury  room  while  deliber- 
ating on  th^  verdict  tiiat  he,  Freeman  G. 
Dodge,  (»uld  not  have  been  at  Wood  River 
on  the  2d  day  of  July,  as  be,  Chan  Robin- 
son, saw  lilm  In  Omaha  on  tbat  day,  Is  whol- 
ly without  foundation,  and  untrue;  tbat  this 
affiant  did  not  say  he  saw  sold  Dodge  on  the 
2d  day  of  July  as  aforesaid  in  Omaha;  all 
affiant  did  say  on  this  subject  in  tba  delib- 
eration of  said  Jury  was  wholly  In  regard  to 
the  evidence  Introduced  on  the  trlaL  Affiant 
further  says  tliat  the  Jury  and  each  of  them, 
so  far  as  he  knows  and  was  Informed,  tried 
all  houest  means  to  impress  others  dllterlng 
with  them  as  to  their  views  in  the  evidence 
and  the  Instructions  of  the  cotirt;  that  aft- 
er deliberating  several  hours  on  the  matter 
they  final^  agreed  upon  their  verdict 
dence  in  tbe  case,  and  tbat  he  did  nothing  in 
any  way  attempt  (except  by  argument)  to 
convince  others  differing  with  him  as  to 
what  be  thought  was  right  on  tbe  evidence 
la  the  case."  It  will  be  observed  tbat  Mr. 
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Robinson  does  not  make  a  fulU  unequivocal 
denial  of  the  charge  against  him.  The  affi- 
davit, in  fact,  Is  a  skillful  eva^on  of  th» 
matter  In  Issue.  His  statement  that  wtct 
he  said  was  urtiolly  In  relation  to  the  evi- 
dence in  the  case,  and  that  he  did  nothing  in 
any  way,  except  by  argument,  to  cimviDce- 
others  differing  from  him,  falls  far  short  of  a 
denial  of  the  charge.  In  Richards  v.  ctrate, 
(Neb.)  63  N.  W.  Bep.  1028,  It  was  held  that 
a  Juror  will  not  be  permitted  to  state  to  hls- 
fellow  Jurors,  while  they  are  coiibutoring 
their  verdict,  facts  In  the  case  wiihlii 
own  personal  knowledge.  He  should  muka 
the  same  known  during  the  trial,  and  testi- 
fy as  a  witness  In  the  case.  It  is  for  the 
court  to  say  what  evidence  Is  admissible  lik 
a  case,  snd  the  adverse  party  may  desire 
to  cross-examine  him.  In  any  event.  It  is- 
his  duty  to  be  governed  by  tbe  evidence  in- 
troduced on  tbe  trial,  and  the  Instructloos- 
of  the  court  Otherwise,  in  case  of  an  er- 
roneous verdict  It  would  be  impossible  to 
review  the  same.  The  Judgment  of  the  dis- 
trict court  Is  reserved,  and  tbe  cause  re- 
manded toe  forther  proceedings.  Hie  othet. 
Judges  coDcnr. 


ROUKFOBD  WATCH  CO.  et  sL  v.  UAm- 

FOLD  et  al. 
(Supreme  Court  of  Nebraska.  April  26,  1S93.> 

CSATTEL  MORTOAOKa — PkIOSITT  —  FOUBCLOSliBS — 

Sbttikq  Aside  Sals— Fuacd— Pleauinqh. 

L  A  jaaior  mortgKgee  of  chattels,  who- 
agrees  with  the  senior  mortgagee  and  the  mort- 
Kagnr  that  the  goods  mortgiured  may  be  sold 
and  the  proceeds  applied  to  the  paroient  of  the- 
mortunges  in  the  order  of  their  priori^  as  dis- 
closed  by  the  records,  cannot,  after  such  sale- 
and  appropriation  of  the  proceeds,  maintain  an 
action  to  avoid  the  senior  mortgage  for  frau<> 
in  its  inception,  without  proof  that  the  facts 
constituting  the  fraud  were  discovered  after 
the  agreement  and  sale. 

2.  In  an  action  to  avoid  a  conveyance  or- 
m(»tgage  for  fraud,  the  facta  constituting  the' 
fraud  must  be  8[H>cificall;  pleaded;  a  general 
allegation  of  fraud  is  insufficient. 

3.  An  agent  for  the  purpose  of  Relline 
goods  will  uot  be  permitted  to  sell  to  himself 
even  though  the  sale  be  public,  and  no  actual 
fraud  appear.  In  case  he  do  so,  he  will  be 
required  to  account  to  his  prindpals  for  any 
profit  he  ma?  have  realized. 

4.  The  findings  and  judgment  in  a  case- 
must  be  base<l  ui>on  the  pleadings.  A  decree 
In  an  action  between  a  mortgagor  and  certain 
mortgagees  of  chattels,  whereby  a  mortfrage 
not  attacked  by  the  pleadings,  and  the  holder 
whereof  is  uot  a  party  to  the  action,  is  declared 
void,  is  erroneous. 

6.  Uusecured  creditors  of  a  mortgagor  off" 
diattels  are  entitled  to  have  the  mortgages  fore- 
closed as  required  by  law,  and  a  sale  otherwisi^ 
than  88  the  law  provides,  although  in  accord- 
ance with  an  agreement  between  the  mortgnRor 
and  mortg-ige«s,  is  no  protectioo  to  those  par- 
ticipating in  the  proceeds  of  the  sale.  Ther 
are  liable  to  S'nxtunt  to  such  creditors  for  the 
value  of  the  goods,  less  the  valid  liens  therpon. 

6.  A  mortgage  npon  a  stock  of  merchan- 
dise, under  thiit  general  description,  attaches- 
only  to  such  merdiimdise  as  was  in  the  stock 
when  the  inortguve  was  executed,  and  not  to- 
any  afterwords  jjiirpha^ed. 
(Syllabus  by  the  CoortJ 
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Commlsstoiien'  deddon.  Appenl  from  din- 
ttlct  court.  Gage  fxnmty;  Appelset,  Judge. 

Action  by  the  Ilockford  Watch  Company 
^aluat  wmiam  0-  ManUold  and  othera. 
From  tbe  decree  entered,  plalntlfl  and  others 
appeal.  Beversed. 

C  S.  Otis,  B.  O.  Kretdnger,  and  A.  D.  Mc- 
Candless,  for  appellants.  Hazlett  &  Le  Hane. 
<3rlx8a.  Rlnaker  &  Blbh,  T.  F.  Bni^,  and 
Winter  tt  Kaufman,  tor  appdlees. 

IRVINB,  G.  Wnilun  HanlfOId  and  Oharlps 
B.  Hclstand  were  (mgaged  in  the  Jewelry 
tmslneM  In  Wymore,  and  on  tbo  ntb  day  of 
June,  1S89,  eacecnted  a  chattd  mortgage  upon 
their  stock  of  merchnndtee,  tools,  and  flx- 
tnrea.  In  favw  of  the  dtlzms*  Bank  of 
Wymore,  to  aeenre  a  note  ot  $600.  This 
mortgage  was  In  the  ordinary  form,  and 
was  filed  tm  reowd  on  the  18th  day  of 
June,  18S8.  The  mortgagors  were,  how- 
erer,  permitted  to  remain  In  possenlon, 
and  to  deal  with  the  stodc  of  goods  mort- 
gaged In  the  ordinary  course  of  bnslnras 
vntll  Febmaty,  1800.  On  the  28d  day  of 
Pebmary,  aocordlng  to  the  pand  evidence, 
chattel  mortgages  were  executed  bearing 
date  tiie  24th  day  of  February,  and  recorded 
on  0ut  date,  in  favor  of  the  following  per- 
wms  and  In  the  order  stated,  tor  dlrets 
amounts:  N.  Q.  Lerlnson  dc  Co.,  William 
Helstand,  Max  Meyer  ft  Bros.,  Baldwin 
A  Co.,  and  J.  A.  Norton  A  Son.  At  about 
tUs  time  the  defendant  Newbraneh  took  pos- 
session of  the  stock  of  goods,  tools,  and 
fixtures  on  behalf  of  th»  Citizens*  Bnnk,  nnd 
proceeded  to  advertise  the  same  for  sale. 
On  the  29th  day  of  March  a  public  sale  was 
bad  of  the  goods.  Prior  thereto,  howerer, 
an  agreement  In  wrftlnf^  was  entered  Into  on 
behalf  of  Lerlnson  &  Co.,  Baldwin  ft  Co., 
Max  Meyer  ft  Bros.,  and  the  Citizens*  Bank 
by  their  respectlTe  attorneys,  aud  also  by 
Manifold  ft  Helstand  and  by  WilUftm  Hels- 
tand, throngh  C.  B.  H^tand,  whereby  It' 
was  agreed  among  them  Quit  the  entire  stock 
of  goods  and  fixtures  conveyed  to  the  dlffer- 
«nt  mortgagees  should  be  sold  under  the  ad- 
Tertisement  of  the  Citizens*  Bank,  and  the 
proceeds  paid  to  said  mortgagees  in  the  order 
of  their  priority,  as  shown  by  the  records 
to  the  county  clerk's  office,  and  that  said 
goods  should  be  sold  in  bulk.  There  was 
also  a  separate  agreement  signed  for  Norton 
ft  Son  by  their  attorn^,  similar  to  the  above, 
except  that  it  contained  no  provision  for  n 
ssle  to  bulk.  These  agreements  were  handed 
to  Newbran<^  who.  at  the  time  and  place 
advertised,  offered  the  property  for  solo. 
After  several  bids  had  been  recdved,  New- 
brandi  stepped  from  the  chair  upon  which 
he  stood  to  cry  tbe  goods,  and  negotiated  a 
purchase  for  himself  of  the  Levtoson  mort- 
gage from  the  agent  of  Levlnson  ft  Co.,  who 
was  present,  nils  mortgage  was  to  secure 
a  debt  of  $S4R,  and  was  purchased  by  New- 
branch  tor  927S.  The  sole  was  then  resumed, 


the  bidders  thereaftor  being  Newbrandi  and 
one  BromwelL  Newbranch  became  the  pur- 
chaser. He  drew  his  <dieck  for  the  purchase 
price,  and  gave  it  to  the  cashier  of  the  Fti-st 
National  Bank  of  Wymore,  who  also  seems 
to  have  been  aeOng  tot  flw  Ottlzras*  Bank 
to  the  matter,  and  the  cashier,  after  deduct- 
ing the  expense  of  foreclosure  and  the 
amount  of  the  Citizens'  Bank  debt,  paid  to 
the  agoit  d  Jjefftsmaa  ft  Oo.  the  amoont  ot 
its  mortgage,  and  the  agent  thrai  deducted: 
the  f275,  which  Newbrandi  had  agreed  tr 
pay  for  the  mortgage,  and  paid  the  balance 
remotolng  to  Newbrancb,  There  then  re- 
mained of  the  pnrdiase  mon^  $1S0,  wUdi 
was  paid  to  Ol  B.  Helstand,  ostensibly  to- 
wards toe  satisfhctlon  of  the  WUllam  Hels- 
tond  mortgage.  Newbranch,  a  tow  days 
after  the  sale,  disposed  of  the  property  to 
Bromwdl  at  a  profit  of  some  $276.  Some 
afterwards  tte  plaintiff  obtained  Judg- 
ment against  Manifold  ft  Helstand  upon 
an  account  for  goods  sold,  and,  execution 
having  been  returned  imsntisfled.  commenced 
this  action  to  declare  the  mortgages  void, 
and  compel  an  accomitlng.  WlUlam  Mani- 
fold, Charles  B.  Helstand,  the  partners  who 
composed  the  Arm  doing  business  as  the 
Citizens'  Bank,  the  First  National  Bank  of 
Wymore,  Newbranch,  BaMwto  ft  Co.,  Norton 
ft  Son,  and  Max  Meyer  ft  Bros,  were  made 
defendants.  Cross  petitions  were  filed  by 
Baldwin  ft  Co.  and  Norton  ft  Son.  Upon 
trial  a  decree  was  entered  establishing  the 
liens  of  the  Citizens'  Bank,  of  Levlnson  ft 
Co.,  of  Baldwin  ft  Co.,  and  of  Norton  ft  Son, 
to  the  order  named;  also  finding  that  toe 
William  Helstond  mortgage  was  fraudnlent 
and  void,  and  the  Max  Meyer  ft  Bros,  mort- 
gage paid.  There  was  also  a  finding  gener- 
ally in  favor  of  Newbrandi,  Bromwell,  and 
the  First  National  Bank.  The  decree  ot- 
dered  the  payment  by  the  Cttlsena*  Bank  of 
the  $150  paid  upon  the  Helstand  mortgage, 
to  apply  upon  the  Baldwin  daim.  The  Citi- 
zens* Bank,  Norton  ft  Son,  Baldwto  ft  Co., 
and  the  plaintiff,  all  appealed. 

The  appeals  of  Baldwin  ft  Co.  and  Norton 
ft  Son  sksi  be  first  considered.  Their  cross 
IHititlons  are  snbstantlally  alike,  and  are 
based  upon  the  allegations  that  they  signed 
the  sgreemento  to  regard  to  the  sale  of  toe 
goods  believing  toe  mortgage  of  toe  Citizens' 
Bank  a  bona  fide  mortgage,  but  toey  have 
stoce  ascertatoed  It  to  be  fraudulent  The 
cross  petitions  contnla  no  allegations  of 
fraud,  except  that  toey  charge,  upon  ta- 
formation  and  belief,  tlut  toe  bank's  mort- 
g&ge  "was  ftuudnlent  and  void."  This  Is 
not  a  sufficient  pleading  of  fraud.  It  is  too 
well  settled  to  require  any  reference  to 
antoorities  that  a  general  allegation  of  fraud 
Is  insnffldent.  The  facts  const Ita ting  the 
fraud  must  be  spedflcally  pleaded.  Further- 
more, toe  evidence  shows  that  no  facts 
were  discovered  after  tfgnlng  toe  agree- 
ment, and  whatever  is  now  known  to 
toese  cross  petitioners  was  known  at  that 
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time.  Their  agreement  expreaaly  recog- 
nized tlie  validity  of  the  bank^  mortgage* 
and  provided  for  Its  payment,  and  estops 
Oiem  from  now  attaddng  It.  Tbe  cross  pe- 
tlttona  oC  these  appdlants  also  attack  the 
sale,  allei^ng  that  Newtomch  acted  as  the 
agent  of  all  the  mortgngeea,  and,  while 
sustaining  that  lelationBh^,  the  prop* 
erty  in  liimself,  and  resiAd  at  a  profit.  New- 
branch  denies  tbat  be  acted  as  agent  tot 
any  others  than  the  Citls«is'  Bnnlc,  bot 
this  denial  is.  for  the  most  part,  merely 
his  own  conclusion  as  to  the  legal  effect  of 
his  acts.  There  Is  some  contradictory  evi- 
dence as  to  certain  conversations  alleged  to 
have  taken  place  between  lilm  and  the  at- 
torneys for  these  appdlants,  but  we  do  not 
think  these  conversations  very  material.  It 
clearly  appears  that  Newbranch  was  In  poa- 
sesston  of  the  stodc  of  goods  on  behalf  of 
the  Citizens'  Bank  when  tbe  agreements 
above  referred  to  were  made,  that  these 
agreements  came  to  Ids  notice,  and  that  be 
proceeded  to  sell  the  property,  and  dispose 
ct  the  proceeds  with  knowledge,  and  with 
tbe  purpose  of  complying  with  the  terms  of 
the  agreements.  If  be  was  not  acting  un- 
der these  agreements,  he  had  no  authority 
from  any  one  to  dispose  of  more  of  the 
stock  than  wonld  be  suffldent  to  satisfy  the 
bank's  mortgage.  Whatever  his  own  uoder^ 
standing  may  have  been,  the  undisputed  ev- 
idence as  to  bis  acts  places  him  In  a  fldudaiy 
relationslilp  to  all  the  mortgagees.  Including 
the  appellants.  He  not  only  cried  the  sale, 
but  be  astmmed  Its  conduct  absolutely.  In- 
cluding tbe  care  of  the  property  before- 
hand, the  direction  of  the  sale,  and  looking 
after  the  proceeds  thereof.  He  did  bid  tbe 
property  In  for  himself,  and  he  did  resell, 
after  a  rery  few  days,  at  a  considerable 
profit  Tbe  evidence  does  not  disclose  any 
fraud  or  even  unfairness  In  his  conduct, 
but  such  transactions  upon  the  part  of  an 
agent  are  voidable  at  the  option  of  the 
principal,  without  .regard  to  the  existence 
of  actual  fraud.  Tiiey  are  voidable,  not  be- 
cause there  was  fiuud,  but  because  there 
might  be,  and  because  the  law,  upon  grounds 
of  public  policy,  will  not  permit  an  SKent 
to  assume  a  position  where  conflicting  Inter- 
est will  expose  him  to  the  diinger  of  siicri- 
flcbig  bis  principal  to  itlmself.  Tbe  doctrine 
extends  to  all  cases  of  agency  with  almost 
the  same  force  as  to  cases  of  trusts,  and 
tias  l>een  applied  la  every  adjudicated  case, 
so  far  as  we  are  aware,  to  agents  for  the 
purpose  of  selling  goods  or  land.  It  has  been 
held  to  apply  to  public  sales  as  well  as  pri- 
vate, and  even  to  an  agent  empowered  to 
sell  at  a  stipulated  price.  The  prindple  Is 
well  stated  In  Tomeroy's  Equity  Jurispru- 
dence, <2d  Ed.)  §  959.  where  a  vast  number 
of  authorities  are  collated.  Among  tbe  nu- 
merous cases,  some  of  those  pi-enentlng  fea- 
tures similar  to  those  of  the  case  at  bar, 
are  as  follows:  Davoue  v.  Fannlni;,  2  Johns. 
Gh.  252;  Brock  v.  Kice,  27  Grst.  812;  Buck- 


man  T.  Bere^la,  87  R  J.  Law,  Bain 
v.  Brown,  56  N.  T.  285;  White  T.  Ward. 
2Q  Ark.  44C;  Newcomb  v.  Brodkn,  16  W. 
Va.  32;  Martin  t.  Wyncoop,  12  Ind.  200; 
Masmi  T.  Martin,  4  Md.  124;  Brothers  v. 
Brothers,  7  Ired.  Eq.  150;  Patton  v.  Thomp- 
son, 2  Jones,  Bq.  28S.  In  all  such  cases  tbe 
agent  will  not  be  permitted  to  realise  tor 
hlms^  a  profit,  and  must  account  to  his 
principals  for  all  profits  realized.  Tbe  dis- 
trict court  erred  In  not  so  holding. 

Tbio  CStlzena*  Bank  tmses  its  appeal  up<ni 
ttiat  part  of  the  decree  which  directs  it  to 
pay  over  the  9160  paid  upon  ttie  Beistana 
mortgage.  In  none  of  the  pleadings  Is  the 
Helstand  mortgage  attacked,  and,  while  ttie 
evidence  was  certainly  sufficient  to  Justify 
the  finding  of  the  court  that  Oils  mortgage 
was  void,  such  a  finding  cannot  be  sustained, 
as  It  is  irrelevant  to  any  Issues  In  the  case. 
The  validity  of  the  Helstand  mortgage  was 
not  In  Issue,  and  William  Helstand  was  not 
a  party  to  the  suit  The  finding  and  Judgtucut 
of  the  court  In  that  respect  was  erroneous. 

Tbe  plaintiff  stands  in  ai  attitude  dif- 
ferent from  that  of  tbe  mortgagees,  anil 
attaclai  both  the  mortgages  and  the  sale. 
It  is  unnecessary  to  refer  to  tbe  grounds 
upon  which  tbe  validity  of  the  bank's  mort- 
gage Is  attacked.  We  have  hehl  that  tbe 
parties  to  tbe  agreements  in  regard  to  the 
sole  are  bound  by  those  agreements.  Tbe 
plalntlfr  was  not  a  party  to  them,  and  bad 
a  right  to  Insist  tbat  the  mortgages  diould 
be  foreclosed  as  the  law  requires.  Unless 
tbe  sale  was  made  In  accordance  with  law. 
It  amotmted  to  a  converdon  of  the  goods. 
So  far  as  the  bank  is  concerned,,  the  sale 
was  properly  advertised  and  publicly  held, 
but  it  had  no  right  to  proceed  t>eyond  the 
satisfaction  of  Its  own  mortgage.  Moreover, 
tbe  bank's  mortgage  was  upon  tbe  stock 
of  goods  as  It  exbfted  at  the  time  the  mort- 
gage was  fl^ven.  It  did  not  and  could  not 
attach  to  after-acquired  property,  and  did 
not,  upon  Its  face,  purport  to  do  so.  The 
plaintiff  offered  to  prove  tbat  the  bank 
seized  and  sold  goods  purcbiised  by  tlie  mort- 
gagors from  the  plaintiff  after  the  mortgiiKe 
was  given.  This  evidence  was  excluded,  and 
in  this  we  think  the  court  erred.  It  Is 
probable  that  the  court's  action  was  based 
upon  the  theory  that  the  other  mortgages 
did  cover  the  property  acqtilred  by  the 
firm  in  the  period  Intervening  after  tbe  ez- 
ecution  of  tbe  mortgage  to  tbe  txink.  But 
there  was  no  valid  foreclosure  of  these  later 
mortgages,  and  as  to  oil  property  not  covered 
by  tbe  bank's  morigage,  and  as  to  all  prop- 
erty covered  by  tlmt  mortgage  beyond  such 
as  would  be  sufficient  to  discharge  tbe  debt 
secured  thereby,  the  plaintiff  has  the  right 
to  Insist  upon  foreclosure  by  prior  mort- 
gagees in  accordance  with  law,  and  to  hold 
tbe  recipients  of  the  proceeds  of  an  unlaw- 
ful sale  responsible  for  the  value  of  tbe 
goods.  In  view  of  the  conclusion  reached, 
no  decree  oau  be  leodered  In  tills  court 
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vblrti  we  can  be  asBored  will  do  justice  to 
the  pardea.  Hie  caw  Is,  therefore,  rereraed, 
and  remanded  tor  fnrOier  proceedings  In  ac* 
cordance  with  this  opinion.  The  other  com- 
mhsloneia  caacur. 


WOOD  RIVER  BANK  t.  FIRST  NAT. 
BANK  OF  OMAHA. 
(SapceiM  Court  of  Nebraska.  April  26,  U03.) 

NCOUTIABLB  InSTROMEBTS  —  LllBILITT  OT  iNTKtB- 

Bu  ruK  Collection  fok  Pailuki  to  Fuotbst. 

1.  The  tnm  "protest."  as  apidied  to  Inlsnd 
bills  of  exehauKe,  lucludes  only  the  steps  easen- 
tjal  to  rharse  the  drawer  snd  indorsera. 

2.  Bank  checlcM,  in  this  country,  are  re- 
Cardvil  aa  iiilaml  bills  of  exchanfre,  for  the  pur- 
pow  of  preaeDtment  and  demana  and  notice 
of  dNhomir,  aud  do  not  require  a  formal  pr> 
test  in  order  to  charge  the  indnrsert. 

H.  'I'faej  are  also  due  upou  presentation, 
and  out  entitled  to  <i»j»  of  grace. 

4.  A  Imnlt  receiving  fur  collection,  from  a 
eMTPsponrient,  checks  drawn  uihiq  it  br  a  cos- 
tnmer.  with  inatractioua  to  protest  io  case  of 
nuuiMTmeDt.  ia  retinired.  Id  cane  payment  Is  re- 
fuwd  for  want  of  funds,  to  give  notice  to  the 
bank  from  whioh  they  were  received  not  later 
than  the  next  day  after  diHhouor;  and  nhea 
they  are  held  for  two  days  in  order  to  enable 
the  drawer  to  pn»Tide  fundfi  for  payment  there- 
of a  jory  will  be  warranted  in  finding  that  the 
bank  intended  to  accept  them,  and  become  lia- 
ble thereon. 

5.  'I'he  general  rule  Is  that  where  a  bank 
dellTem  a  note  or  bill  to  a  notarjr  public  for 
demaud.  protest,  and  notice,  It  will  not  be  llaUe 
fbr  tfac  default  of  the  latter. 

6l  Bat  where  such  bill  remains  tn  the  bank 
to  be  proteflTed  for  nonpayment  by  the  preni- 
d<>nt  and  manager  thereof,  a  notary  public,  and 
vht).  although  aware  of  the  infitructiona  to  the 
contrary,  delays  noting  for  proteHt  or  giving  no- 
tice, in  conaeqaen<!e  of  which  the  indorsera  are 
dUchnrged,  auch  notary  will  be  hitld  to  he  the 
agent  of  the  bank,  and  the  latter  will  be  liable 
for  hia  oegltgen'% 
(SyllabaB  by  the  Court) 

Error  to  district  court.  Hall  county;  Har^ 
rUon.  Judge. 

AcTioD  l>y  the  First  National  Bonk  of  Oma- 
ha against  the  Wood  River  Bank.  Plaintiff 
bad  jiidKment,  and  defendant  bringa  error. 
Affirmed. 

James  H.  WwMtj,  for  plalntlfr  In  ema. 
W.  H.  Thompson,  fur  defendant  in  error. 

POST.  J.  This  was  am  action  in  the  dis- 
trict court  of  Uan  county  to  recover  for  the 
faOnre  of  the  defendant  below,  plaintiff  In 
envr.  to  filre  notice  of  the  dishonor  of  cer> 
tain  checfea  received  by  it  for  collection  from 
the  pbilntur  btdow.  by  reason  of  wlilch 
tain  indtMsers  thereon  were  dlschai^t^d,  to 
the  damase  of  the  latter.  The  facts,  aa  they 
appenr  from  the  pleadings  and  proofa,  are 
nb^antldlly  as  follows:  About  the  11th  day 
ot  January,  1SS7,  at  Ravenna,  In  Buffalo 
AHiDty.  one  Hlldebrandt  drew  11  checks^  to 
the  order  of  aa  mnny  dtltorent  payees,  npon 
The  di>f(fidant,  the  Wood  River  Bank,  doing 
I'UifiDen  at  Wood  River,  Hall  county,  amount- 
ing. In  Hie  aggregate,  to  $T37.2H.  The  checks 
atoreaaia  wen  aU  cashed       the  Farmenf 


Bank  of  Ravenna  npon  the  Indorsement  of 
the  sereral  payees,  and  nptm  the  day  abovt 
named  were  transmitted  by  It,  with  proper 
indorsements,  for  collection,  to  the  First  Na 
tlonol  Bonk  ot  Omaha.  On  the  evening 
the  next  day,  January  12th,  the  last-named 
bonk  forwarded  them  by  moil,  prop^ly  In- 
dorsed, tm  colleoUon,  to  the  defendant  banli^ 
at  Wood  RiTOr.  with  lostnictlans  to  protest 
tmlesa  promptly  paid.  The  evhlence  is  con- 
flicting with  reqiect  to  the  time  of  the  re- 
ceipt of  the  checks  by  the  defendant  If  we- 
regarded  that  question  aa  decisive  of  the 
case,  we  would  teA  constrained  to  restdre  It 
In  favor  of  the  defendant,  not  withstanding 
the  finding  of  the  Jury  tliat  they  were  re- 
celved  by  it  on  the  evening  of  the  13th.  Both 
Hockenberger,  the  cashier,  and  HnlUater,  the 
presldoit,  testify  positlTely  that  the  checks 
were  received  by  the  bank  on  the  afternoon 
of  the  14th.  But  the  Judgment  is  right,  nev- 
ertheless. It  is  evident  from  their  testimony 
that  the  checks  were  r(>cclved  at  the  bank  be- 
fore the  close  of  Its  business  on  the  14th; 
that  they  were  opened  and  examined  by  the 
witnesses,  who  were  both  aware  that  there- 
were  no  funds  to  the  credit  of  the  drawer, 
and  who  delayed  giving  notice  or  takhig 
any  steps  for  the  protection  of  the  plaintiff 
below,  In  order  to  enable  Hildebrandt  to  pro- 
vide funds  to  balance  his  account  the  next 
day.  It  is  admitted,  also,  that  the  defendant 
bank  continued  to  pay  Hlldebmndt's  chedw 
In  favor  of  home  customers,  although  no  en- 
tries appear  to  his  credit  on  Ite  boolca  Bubse- 
qnent  to  the  13th.  The  Jury  were  wnrrantr 
ed,  upon  the  admitted  facts,  In  flndlug  that 
the  bank  Intended  to  accept  the  Mils,  and 
that  by  its  delay  it  became  lhil>]e  tliereou. 
Bank  V.  McMlchael,  106  Pa.  St  4t30. 

Checks  like  thoae  in  question  are  to  be  re- 
garded as  Inland  bills  of  exchnnge.  There- 
fore, protest  la  not  essential  In  order  to  pre- 
serve the  rights  of  antecedent  parties.  (Huglies 
V,  Kellogg,  3  Neb.  104;  Daniel,  Neg.  InsL 
»2fl;  Chit  Bills,  [8th  Ed.]  50a  501.)  althougb 
the  holder  Is  required  to  exercise  the  same 
degree  of  diligence  in  giving  notice  of  dishon- 
or as  In  cases  where  a  foriniil  protest  Is  nec- 
essary. The  term  "protest"  as  applied  to 
inland  bills,  is  used  In  its  popular  sense,  and 
means  the  steps  essential  In  onler  to  charge 
the  drawer  and  lodorsei's.  Daoit'l,  Neg.  Inst 
029;  Ayrault  v.  Bank,  47  N.  Y.  570.  It  was 
the  duty  of  the  defendant  bank  to  promptly 
give  notice  of  the  nonpayment  of  the  checks 
either  directly  to  the  bank  from  which  they 
were  received,  or  to  place  them  In  the  hands 
of  a  notary  public  for  protest  and  notice. 
Bank  checks,  unlike  bills  of  exchange,  are 
due  on  the  day  they  are  presented  fur  pay- 
ment, and  not  entitled  to  days  of  griicu. 
Boone,  Bonking,  105.  2.'30;  Morrteon  r.  Bailey, 
5  Ohio  St.  13;  Champion  v.  Gordon,  70  Pa. 
St  474;  Fletcher  v.  Thompson.  B5  N.  H.  308; 
2  Amer.  &  Eng.  Enc.  Law,  398.  The  checks 
In  question  were  dishonored  on  the  14th, 
when  rectdved  through  the  mall,  and  puy- 
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meut  Tefliaed  for  want  of  tanOa.  Both  tb« 
president  and  caBhl«r,  tiie  only  managing  of* 
Ocen  of  the  bank,  knew  tliat  Hlldet)eandt*8 
account  was  orerdrawn.  Then  was,  there- 
fore, no  oocaaion  for  time  to  examine  tlielr 
twoka.  It  Is  said  by  Cbanc^r  Kent; 
Kent,  Comm.  1050  "Aoeordlng  to  modem 
docMne,  tbe  notice  muat  be  given  by  the 
first  direct  and  regular  conveyance.  This 
means  the  first  mall  that  goea  after  the  day 
next  to  the  third  day  of  pace,  so  tiiat  U  the 
third  day  of  grace  be  on  Thursday,  and  the 
draww  and  Indorser  reside  out  of  town,  the 
notice  may  be  sent  on  Thursday,  but  most 
be  put  Into  the  post  office  or  mailed  on  Fri- 
-day,  so  as  to  be  forwarded  u  soon  aa  possl- 
bte  thereafter." 

The  next  Inquiry  Is  whether  ddlTetliu; 
the  checks  to  ttie  notary  puUlc  on  the  ISth 
for  protest,  the  defendant  discharged  Its  dnty 
to  the  plalntltr,  fw  it  Is  ciear,  upon  anthority, 
that  that  -vaa  the  latest  day  on  which  notice 
could  have  been  given  In  order  to  duirge  the 
tndorsers.  The  rule  sanctioned  by  the  weight 
of  authority  Is  ocmceded  to  be  tiiat  a  bank 
wUch  places  paper  In  the  hands  fif  a  notary 
pnbUc  with  directions  to  proceed  In  such 
manner  aa  to  protect  the  rl^ts  ot  the  bene- 
ficial owner  and  IndMsas,  will  not  be  hdd 
liable  for  the  ftllnre  of  'Qie  notary  to  dls- 
charge  his  dnty.  See  Boone,  BanUng,  203; 
2  Amer.  &  Eng.  Enc  Law,  113.  Bnt  this 
«a8e  cannot  be  held  to  be  within  the  role 
Just  stated,  ^re  the  notary  was  the  presi- 
dent and  managing  officer  of  the  bank,  and 
wlu),  b^g  aware  of  the  dishonor  of  the 
checks  on  the  14th,  did  not  protest  them  tar 
nonpayment,  or  notl^T  titie  plaintiff  or  otba 
indoners  of  that  fiict,  until  the  17th.  It  Is 
evident,  too,  that  the  cashier  was  aware  of 
the  dereliction  of  the  president,  for  the  checks 
appear  to  have  reoialned  In  the  bank  during 
all  the  time,  and  whatever  waa  done  by  the 
latter  by  way  of  acting  protest,  giving  no- 
tice, etc.,  was  with  the  knowledge  of  the 
former.  It  Is  true  the  IQth  was  Sunday,  but 
the  defonlt  occurred  on  the  l&th.  It  was  the 
duty  of  the  notary,  ou  that  day,  to  notify 
(he  plaintiff,  by  mall,  of  the  dishonor  of  the 
paper.  The  fellnre  to  protect  the  plaintiff 
as  an  indorser  to  directly  attributable  to  the 
fiinlt  of  the  managers  of  the  bank,  and  It 
will  not  be  permitted  to  take  refuge  behind 
the  notary,  and  to  Interpose  his  negligence 
as  a  defense.  Upon  the  facts  of  this  case 
the  notary  will  not  be  held  to  be  the  agent 
of  the  plaintiff,  but  rather  of  the  deftedant 
Bank  v.  Barksdale,  36  Mo.  663. 

2.  The  plaintiff  below  assumed  the  burden 
of  proving  the  solvency  of  the  first  Indoraers, 
the  payees  of  the  several  checks.  For  that 
purpose,  Mr.  DavIa,  the  cashier  of  the  Farm- 
ers* Bank  of  Ravenna,  was  called  as  a  vpit- 
nesa,  and  testified  that  he  was  acquainted 
with  the  financial  standing  of  the  parties 
named,  and  that  he  consider  them  good 
for  the  amounts  named  In  the  checka  bearing 
their  respective  indorsements.    From  his 


crosfrexnnrinallon  it  appeared  that  one  or 
more  of  them  wore  somewhat  embarrassed 
financially.  It  li  now  urged  that  than  to  not 
sofflidfint  evidence  of  the  solvem^  of  the  In- 
dorsers,  hence  It  cannot  be  aald  that  the 
plaintiff  has  been  damaged.  This  argoment 
to  foUy  answ«ed  1^^  the  opinion  of  Judge 
Lake  In  Steele  v.  RusseU,  5  Neb.  211.  The 
fact  that  the  Indonm  may  have  been  unable 
to  meet  all  oUlgatlons  at  matmlty  doa  not 
conclusively  estaUteh  their  InstAvency,  snch 
as  to  constitute  a  defense  In  thto  action.  The 
judgment  of  the  district  court  to  rl^ht,  and  to 
affirmed.  The  other  Judges  concur. 


WAONBB  T.  HAINBS. 
(Supreme  Court  of  Nebraska.  AprU  26,  1883.) 

FOBCIBI.B  EnTHY  AN'D  DeTAIXEK  —  INSTRUCTIONS. 

In  HQ  action  for  the  recovery  of  posiiee- 
■lon  of  farm  lands  and  a  dwelling  bouse  from 
defendant's  allCBed  forcible  detention  of  both 
conjunctively,  plaintiff's  reqaeat  for  an  Instruc- 
tlon  which  defined  the  rights  of  defendant  to 
the  whole  subject  of  controversy  as  though  to 
be  tested  by  his  ri?ht  to  the  possession  of  the 
dwelling  house  alone,  was  pn^ieriy  refused. 
(Syllabus  by  the  Court) 

Ccwnmlssloners'  decision.  Error  to  district 
oourt.  Gage  coxmty;  Broady,  Judge. 

Actlcm  by  Isabel  Wagner  against  B.  B. 
Haines.  ]>efendant  had  Judgmoit,  and 
piMiTirtjjf  brings  error.  Affirmed. 

Grlgsn  A  Btnaker,  for  plaintiff  In  mor. 
B.  8.  Blbb^  for  defendant  In  error. 

BYAK,  a  The  plaintiff  In  error  brought 
an  action  before  a  Justice  of  the  peace  of 
Gage  county  against  the  defendant  In  error, 
aUeglng  plaintifl's  present  right  of  posses- 
sion as  against  the  defoidant;  who  nntow- 
fully,  as  plaintiff  alleged,  held  possession  of 
certain  real  propoly.  Up<Hi  appeal  to  fiie 
district  court  of  that  county  a  verdict  waa 
returned,  and  Judgment  rendered  In  favor 
of  the  defendant  fniere  was  not  mudi 
conflict  as  to  the  facta,  Qiough  not  aU  de- 
tailed by  one  witness.  About  August  30. 
1880,  ptalntlff  agreed  to  lease  tiie  real  prop- 
Mty  In  question  to  the  defendant  for  a  term 
of  three  years.  Afterwards,  in  Octcrt>er,  de- 
foidanl;  ^th  Us  funlly,  at  the  suggestkm 
of  plaintiff,  moved  Into  the  dwelUng  bouse 
oocupted  by  plaintiff,  and  began  preparation 
for  orop^ng  next  year  ttie  land  of  whtoh 
the  ri^t  ot  posDcaol<m  was  litigated  after- 
wands.  For  tUs  pnipose  the  defendant 
plowed  from  12  to  14  acres  sune  time  In 
the  fan  of  1888.  No  attempt  was  made  to 
reduce  the  terms  of  the  lease  to  writing  until 
DecNttber  ot  tbat  year,  whoi  ttut  plaintiff 
caused  a  draft  of  the  lease,  as  she  under- 
stood It,  to  be  pr^)ared.  The  defendant  re- 
fused to  sign  this,  because  its  terms  were 
not  In  all  respects  aa  he  understood  those 
agreed  upon  in  AuKUSt  preoedlng,  and  the 
parties  were  never  able  to  formulate  In  writ- 
ing a  oommon  understanding  ot  the  torms  of 
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tbe  lease,  la  Mardi  foUowlng,  ttals  action  was 
beioiiL  The  tbewy  <a  the  plaUitUt  was  that 
tbe  tzansactkm  bad  in  August  was  merely 
an  agreetuait  to  execute  a  lease  at  a  subse- 
<ia«it  dale,  wbUa  defendant  just  as  strenu* 
oOBly  Insisted  that  It  was  a  tease  hi  prae- 
sentl,  the  requirement  of  a  writing  for  a 
tenn  at  man  flum  <nie  year  to  be  met  by 
subaeqnemiy  zednotaiff  to  writing  and  aisn- 
Icg  the  terms  agreed  npon. 

Tbe  neoesslty  of  oraisldering  the  merits  of 
these  olalms  arises  only  upon  the  Instmo- 
doDS  glren  and  lefosed.  The  court  in- 
atmcted  the  Jury  ttiat  a  parol  lease  tor  more 
than  one  year  Is  not  good  for  more  than  one 
year,  bot  Is  good  for  mw  yar;  also,  as  fol- 
lows: An  agreemmt  to  enter  into  a 
mitten  contract  of  lease  Is  not  a  lease;  but 
a  parol  lease,  with  a  further  agreemmt  to 
reduce  the  terms  of  the  parol  lease  to  writ* 
In;*  is  a  lease  so  tnr  as  it  Is  ocxnpetent  to 
make  a  parol  leasew  This  is  a  distinction 
joa  win  bear  bi  mind  In  considering  this 
ease.  The  defendant  claims  under  a  pand 
lease;  the  plaintiff  olalms  that  there  was  no 
parol  lease.  This  Is  a  omtrolUng  question  of 
ttxit  tov  yoa  to  determine;  that  is,  whether 
or  not  the  def  aidant  was  in  possession  <a 
Uie  premises  under  and  by  vtrtoe  at  a  parol 
lease  from  the  tkialntlff  at  the  commence- 
DKUt  <a  this  actl(m."  Flalntlfl  in  errw 
does  not  question  the  conrectnees  of  thla  in- 
Btructjon.  BO  far  as  it  goes,  but  Insists  that 
tbe  following  instniotion  up<xi  her  request 
should  hare  been  given  the  jury:  "(2)  Yo*i 
are  instructed  that  if  yon  Qnd  from  Oie  eri- 
deace  that  it  was  agreed  between  tbe 
parties  that  a  lease  should  be  executed  to 
commence  Marob  1st,  fc^owlng,  and  that 
plaintiff  allowed  tbe  defendant  to  go  Into  a 
part  of  the  house  prior  to  said  March  Int, 
then  the  plaintiff  had  a  right  to  make  de- 
fendant Tacate  said  premises  at  any  time 
prior  to  said  March  1st,  and  recover  posses- 
sicn  thereof;  and  after  the  def«kdant  had 
been  ootlfled  to  leave  said  premises  he  was 
a  wrmgdoer.  as  he  bad  no  right  to  r«naln 
diere  after  such  notification."  This  instruc- 
tion by  its  terms  was  limited  to  "a  part  of 
the  house"  as  "the  pTHUises"  in  regard  to 
which  alone  tbe  right  of  possession  was  to 
be  determined  by  tbe  Jury.  The  petltiMt 
npon  which  the  cause  was  tried  claimed  the 
light  of  immediate  possession  of  the  north- 
vost  quarter  of  section  19,  town  4,  range  A, 
oonJtmctlTely  with  the  dwdllng  house;  Its 
prayer  was  for  the  restitution  of  said  prem- 
Iwa.  Manifesdy.  this  histructl(m.  which  Ig- 
nored the  ri^ts  of  the  defendant  as  to  the 
ilUatde  land  of  which  he  had  already  plowed 
12  (V  14  acres  for  tbe  following  year's  crop, 
was.  In  an  action  of  this  chnraoter,  too  re- 
stricted in  its  scope,  and  plaintiff's  request 
to  BO  Instruct  was  therefore  properly  denied. 
The  record  preseats  no  other  question  than 
npon  the  instructions.  It  therefore  results 
that  the  Judgment  of  the  district  court  is 
afflnncd.  The  othw  oommlsslonea  concur. 

TJUN.w.na8— 16 


BAILET  T.  STATE. 
(Snpreme  Court  of  Nebraska.  April  26,  1803.) 

Al>CLTKBT  —  UVIDBMUB  —  PkOOF  OF  MaKKIAIIS  — 
New  Trial — Ikfokhation — Waivkk  op  OGFRtrr. 

1.  A  defect  in  tbe  veriGcatioa  of  an  lufor- 
tnntioQ  is  widved  by  pleadiog  to  the  Infonua- 

tlon. 

2.  Marriafre  la  a  dvil  contract  reqniring 
in  all  cases  for  its  validity  only  thu  conseat  of 
parties  capable  of  contracting.  Tlie  fact  of 
marringe  may  be  proved  by  the  teatlmony  of 
one  of  the  parties. 

3.  Where  a  defendant  la  chart^ed  with 
adulterous  cohabitation  while  living  with  his 
wife,  proof  of  iinch  adulterous  t-ohabltation 
during  any  portion  of  the  period  laid  in  the  iu* 
formation  is  sufficient  to  suntain  the  charge. 

4.  A  single  act  of  adultery  at  a  time  out- 
side of  the  period  of  adulterous  cohabitation 
thus  proved  is  a  separate  olTense.  for  which  the 
defendant  may  be  panished.  although  com- 
mitted within  the  period  of  adulterous  cobatd- 
tation  laid  in  the  information, 

5.  In  a  prosecution  for  adultery  the  only 
evidence  of  defendant's  marriage  was  that  of 
the  complaining  witness,  the  woman  alleged  to 
be  defendant's  wife.  The  marriage  relied  upon 
was  by  words  of  consent  without  the  prottetice 
of  a  solemnizing  officer  or  of  witnesses.  A 
new  trial  was  asked  on  the  ground  of  newly- 
(liHCOvered  f viiiwice:  tlie  atlnhiviis  rciiioviiig 
every  question  of  negligence  in  procuring  the 
evidence.  The  newly-discovered  evidence  al- 
leged consisted  of  the  declaration  of  the  com- 
plaining witness  contradicting  tbe  testimony  as 
to  the  marriage.  Beldf  that  under  these  cir> 
cumstances  the  motion  shoidd  have  been  sus- 
tained. 

6.  A  motion  for  a  new  trial  should  be 
granted  on  the  ground  of  newly -discovered  evi- 
dence tending  to  impeach  a  witnes^s  by  nhowing 
declarations  contradicting  his  testimony,  where 
such  evidence  is  of  so  controllinS'  a  character 
that  it  would  probably  change  the  vtfdlcL 

(Sy  llabus  \3j  the  Court) 

Commissioners'  decision.  Error  to  district 
court,  Seward  county;  Norval,  Judge. 

Thomas  Bailey,  having  been  convicted  of 
adultery,  and  of  wantonly  cohabiting  with  a 
woman  In  a  state  of  adultery  while  being 
with  his  wife,  prosecutes  error.  Reversed. 

Norval  Bros.  A  Lowley,  for  plaintiff  in  er- 
ror. Oeo.  H.  Hastings,  Atty.  Gen.,  for  the 
Stata 

IRVINE,  0.  The  plaintiff  In  error  was  In- 
formed against  In  three  counts,  the  first  char- 
gtaig  him  with  deserting  his  wife,  Matilda 
Bailey,  on  the  Ist  day  of  January,  1887, 
and  from  that  day  tmtll  March  1, 18SS,  living 
and  cohabiting  with  one  Delia  Brong  In  a 
state  of  adultery.  The  second  count  charged 
him  with  committing  adultery  with  Delia 
Brong  on  February  18,  1888;  the  tWrd,  with 
keeping  Delia  Brong  and  wantonly  cohabit- 
ing with  her  In  a  state  of  adultery  from  No- 
vember 7.  1888,  to  March  1,  1888,  while 
being  with  his  lawful  wife,  Matilda  Bai- 
ley. He  was  acquitted  upon  the  first 
count,  and  found  guilty  upon  the  second 
and  third.  The  sentence  was  that  the 
plalntltf  In  error  should  pay  a  fine  of  $200. 
and  be  committed  to  the  county  joU  for  a  pe- 
riod of  three  mcmths,  upon  the  second  count, 
and  also  that  be  pa^  a  fln«  ot  fSiOO,  and  be 
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committed  for  a  like  period  upon  tbe  third 
GounL 

L  The  flnt  qoeetlon  presented  relates  to 
the  auffldency  of  the  Information,  which  woa 
verified  by  the  oath  of  Matilda  Bailey  before 
a  notary  publlo  In  Lancaster  county.  It  Is 
VTtsea  that  a  valid  oath  Is  essential  to  an  In- 
fbrniatlon.  and  that  the  district  court  acquired 
no  Jorladlctilon  under  an  Information  not  veri- 
fied before  a  magistrate,  llhere  can  be  no 
doubt  that  a  verification  before  a  notary 
public  Is  Insnffident  Richards  v.  State,  22 
Neb,  145,  34  N.  W.  Bep.  346.  Bat  tills  was 
a  defect  opoi  merely  to  a  motion  to  quash, 
and  was  waived  by  pleading  to  the  Infonnor 
tlon.  It  was  not  Jurisdictional.  DavlA  v. 
State,  31  Neb.  2SZ,  47  N.  W.  Bep.  851. 

2.  The  next  point  urged  is  that  there  was 
not  suffldent  evidence  to  estaUlsh  a  marriage 
between  plaintiff  In  error  and  Matilda  Bailey, 
who  is  alleged  in  ^ch  count  to  be  hU  lawful 
wife.  It  appears  that  plaintiff  in  error  and 
Matilda  Bailey,  then  known  as  Mrs.  Tyson, 
met  at  Lyons,  Ta>wa,  In  18GG.  plaintiff  tai 
error  going  to  the  bouse  ot  Mrs.  l^son  to 
b<nrd.  They  lived  together  In  Lywis  until 
about  1869,  when  they  come  to  Nebraska 
togetiier,  and  soon  after  tocA  up  a  home-, 
stead.  Tb^  seem  to  have  lived  together  nn- 
tn  1887,  when  Matilda  left  him.  One  ehUd, 
stiU  living,  was  bom  to  them.  Matilda  tes- 
tifies In  one  irface  that  plaintiff  In  error  came 
to  board,  and  "promised  that  he  would  be 
my  husband  and  I  should  be  his  wife  as  long 
as  we  lived.  He  promised  to  be  true  to  me." 
Again:  "He  said  he  would  be  true  to  me; 
that  If  he  married  me  he  couldn't  be  truer 
to  no  one  than  he  would  be  to  me;  and  that 
It  was  Just  as  good  as  to  go  and  get  married." 
Again: '  "Questlott.  Will  you  state  to  the  Ju- 
ry how  you  were  married?  Answer.  Yes, 
sir.  Q.  How?  A.  Why  he  promised  that  he 
would  be  my  husband  and  I  promised  to  be 
his  wife.  Q.  Is  that  aU  of  It?  A.  Yw,  sir. 
We  talked  together.  Q.  Yon  talked  togeth- 
er? A.  Yes,  sir.  Q.  And  yon  thought  yon 
were  married?  A.  Yes,  sir."  Further:  "Be 
said  It  was  a  mere  matter  of  form,  getting 
married;  and  if  I  would  Uve  with  him  be 
would  live  wHh  me,  and  I  told  him  I  would, 
I  guesB.  Yes.  sli-;  I  told  him  I  would." 
This  conversation,  she  says,  occurred  upon  a 
Sunday  afternoon  about  the  middle  of  Au- 
gust, 1866.  She  also  says  thct  their  relations 

.  were  kept  secret  In  Iowa,  because  of  the  op- 
po^tlou  of  her  older  children.  They  certain- 
ly lived  from  that  time  until  the  separation 
In  1K87  as  man  and  wife,  and  she  has  been 
koown  to  neighbors  and  friends  as  Mrs. 
Bailey  ever  since  coming  to  Nebraska.  There 
Is  also  some  evidence  of  Bnll^'a  Introducing 
her  to  strangers  as  his  wife.  It  cannot  be 
denied  that  there  are  many  things  In  her 
own  testimony  and  elsewhere  in  the  record 
tending  to  discredit  her  story,  but  It  Is  the 
province  of  the  Jury  to  pass  upon  the  credl- 

.  blUty  of  witnesses,  and.  If  her  tpnttmouy  j 
above  quoted  establishes  a  nmrrlage.  the  | 


vardlot  cannot  be  distortwd  on  the  ground 
of  Insuffldoit  evidcnoew  Butcher  State, 
16  Neb.  30, 19  N.  W.  Bep.  612.  Marriage  Is  In 
Nebraska  a  dvll  contract,  to  wtaltib  the  ctoi 
sent  of  parties  capable  of  omtractfiig  ia  es- 
sentifll.  Gomp.  St  c.  1 1;  Olbeon  v.  Gib- 
son, 31  Neb.  394,  39  N.  W.  Bep.  450.  When 
contracted  in  another  state  a  marrlase  most 
here  be  held  valid  If  valid  by  the  laws  of  tba 
state  where  contracted.  Comp.  St  &  52,  f  17. 
There  was  no  proof  of  flie  law  of  Xowa,  and 
la  absence  of  proot  It  wlU  be  presumed  ta  be 
in  accord  with  our  own.  Lord  t.  States  17 
Neb.  626,  23  N.  W.  Bep.  007.  Whererer 
treated  as  a  dvll  contract  it  Is  sufilciait  to 
voonstttute  a  marriage  that  the  minds  of  the 
parties  meet  In  a  oommim  consent  at  the 
same  time.  No  partlcnlar  form  of  expressiMi 
is  reqidred.  It  Is  daimed  that  hi  oases  like 
that  at  bar  there  must  be  direct  evidence  of 
the  marriage.  Tbia  may  be  tm^  but  Mim. 
Bailey's  testimony  Is  direct  evldimce  of  the 
fiict  Hie  rule,  \rtien  examined  In  the  light 
I  of  the  authorities,  mly  fbrbids  In  such  caises 
the  establishing  of  a  marriage  by  proof  of 
cohabitation,  reputation,  and  "holding  out" 
The  reason  is  that  while  ordinarily  such  evl- 
deui-e  Is  sufllclent,  because  the  lawidaces  that 
interpretation  upon  ambiguous  acta  which 
favors  hmocence.  and  will  not  assume  tliat  u 
cohabitation  is  illldt  If  by  presnmtaig  mat^ 
riage  it  would  ije  lawful,  yet.  In  a  prosecution 
for  adultery,  this  presumption  conflicts  with 
the  presiuied  binocenoe  of  the  prisoner  of 
the  crime  of  which  he  is  chained,  and  there- 
fore such  evldenca  In  snch  eases  cannot  alonf 
estnblldi  a  marriage.  The  essentials  of  a 
valid  marriage  are  In  all  cases  the  same,  the 
distinction  being  In  the  mode  c€  proof  alone. 
'  libs.  Bailey's  testimony  Is  direct  and  com- 
petent evidence  In  this  case,  and  If  believed 
establishes  a  contract  as  bmdlng  for  all  pur^ 
poses  as  if  made  in  the.  presence  of  diosen 
witnesses  at  the  altar. 

3.  Plaintiff  In  error  omtrads  that  there 
was  no  evidence  of  his  colubHlng  with  DiHla 
Brong  until  after  Matilda  Ball^  ceased  to 
live  with  him,  and  that  ther^ore  no  con- 
viction could  be  had  on  the  third  count. 
Matilda  BaUey  testtfled  that  she  left  htm  in 
February,  1887;  that  "he  went  with  Delia 
Brong,  and  stayed  there  the  winter  before 
I  left  him;  from  November  until  I  left  him  in 
February  he  f^equoitly  stayed  at  their  hoiia» 
three  days  in  the  week."  This,  together  with 
the  other  evidence  as  to  the  relations  be- 
tween plaintiff  In  error  and  Delta  Brong.  was 
snffldent  to  Justify  the  Jury  In  finding  an 
adulterous  cohabitation  before  Matilda  left, 
and  within  the  period  laid  In  the  Information. 
Time  Is  not  of  the  essence  of  the  offense,  ancl 
proof  of  adulterous  cohabitation  during  any 
portion  of  the  period  cbargai  Is  suflBd^t. 
State  V.  Way,  5  Neb.  283. 

4.  It  Is  further  contended  that  tibe  second 
ponnt,  alleging  a  slnjrle  act  of  adultery,  was 

j  founded  upon  u  porrton  the  offense  chnreed 
I  In  the  third  count,  and  that  therefore  a  con- 
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i-lcdoii  and  amtenoe  upon  eat^  count  would 
amoant  to  b  donble  panl^imeiit  for  the  same 
qfTeoBe.  We  need  not  Inquire  whether  or 
not  this  point  would  be  well  taken,  provided 
tbe  alnsle  act  of  adolterr  were  within  the 
period  of  adulterous  cohahttatl<m  proved. 
It  is  not  omtended  that  two  such  counts  may 
not  be  Joined  in  one  information,  and  a  con- 
Tiotloii  had  npon  either  according  to  the  eT^ 
dence.  As  already  said,  the  evidenoe  shows, 
and  wlthottt  contradiction,  that  plaintiff  In 
error  aod  tIatUda  Bailey  have  not  lived  to- 
gether dnoe  Febroaty,  1887.  The  offense 
charged  in  the  third  count-keeping  another 
woman,  and  cohabiting  with  her  in  a  state 
of  adultery  while  living  with  one's  wife— 
must  tberef<H«  have  been  complete  at  that 
time,  and  an  act  of  adultery  later  would  con- 
stitute a  distinct  and  separate  offense  under 
mother  dause  of  section  208,*  Crlm.  Code. 

5.  A  motion  for  a  new  trial  was  overruled, 
and  sentence  passed  December  S,  1880,  and 
00  January  13,  1880,  a  supplemental  motion 
for  a  new  trial  was  filed,  supported  by  affi- 
davits of  newly-discovered  evidence.  The  af- 
fldavit  of  R  H.  Woodward  is  to  the  effect 
tliat  he  met  Matilda  BoUey  at  the  state  fair 
grounds.  In  Lincoln,  in  1887,  and  In  a  con- 
rersatton,  narrated  at  length  in  the  affidavits, 
she  declared  that  she  had  come  to  Nebraska 
vlth  Bailey,  and  had  here  lived  with  him; 
that  after  some  time  they  had  discussed  the 
mattur  of  marriage,  and  decided  that,  having 
Uvnl  wo  long  together  without  being  married, 
tiiey  n)lgfat  still  continue  in  the  same  course. 
The  affidavits  of  defendant  and  of  each  of 
li's  ounsel  show  that  this  evidence  was  :iot 
knomi  to  any  of  them  until  after  the  sen- 
truce  was  Imposed,  when  It  waa  disclosed 
by  Woodward  In  tbe  course  of  a  casual  con- 
Tonral'cn  with  one  of  the  attorneys  upon  a 
railway  train.  This  supplemental  motion  was 
overruled,  and  in  this  we  think  the  court 
nred.  There  was  no  laches  In  failing  to  pro- 
dace  the  testimony  upon  the  trial.  While 
the  general  rule  Is  established  that  a  new 
trial  will  not  be  granted  because  of  newly- 
discovered  evldaice  ImpeadilnK  a  witness, 
the  rule  has  Its  Unltatloika.  This  court  has 
stated  the  doctrino  as  to  cumnlatiTe  evidence 
to  be  that  a  new  trial  will  not  be  granted 
mileas  sudi  evidence  be  of  so  controlUng  • 
dbaracter  as  to  probably  change  the  verdict 
Flannagan  t.  Heatb.  81  Neb.  770,  48  N.  W. 
Bep.  MM;  Kelser  t.  Decker,  28  Neb.  92.  45 
N.  W.  Repw  272:  The  same  prtwdple  should 
aj^y  here.  The  only  direct  evldeDoe  of  tihe 
fact  of  marriage  was  the  teatimtHiy  of  tbe 
prosecuting  witness.  While  the  Jury  was 
JuatUed  in  believing  it,  there  are  many  facts 
tending  to  Its  dlaoredtt  The  erldenoe  ot 
Woodward  as  to  a  oontmry  statement  made 
to  hhn  before  this  prosecution  was  begun 
woidd  be  a  very  material  fact  for  the  om- 
rfderatkm  of  the  Jury  In  w^hlng  her  teatt' 
mony,  and  would  -very  probably  bare  led  to 
a  different  renlt  Moreorer.  tbia  testimony 
would  not  be  antlrdy  in  the  nature  of  Im- 


peachment. The  questl<Hi  of  marriage  de- 
pended largely  upon  the  intention  of  the  par^ 
ties,  and  this  testimony  tends  to  show  that 
Urs.  Bailey  had  not  in  faot  regarded  their 
relations  as  those  of  husband  and  wife.  Un- 
der the  drcumatances  of  this  case  a  new 
trial  should  have  beea  allowed.  Reversed 
and  remanded.  The  other  commlssl(mers 
concur. 


RODGERS  V.  ORAHAH. 
(Sui^wae  Court  of  Nebraska.  April  26,  IflBS.) 

RSPLSVIM  BT  MOXTOAOEB—  PETITION— UinHT  TO 

Copts— tTstiKT — Demand  for  Pos-rxsiox. 

1.  The  petition  examined,  and  held  mtti- 
dent:  also,  that  It  is  not  objectionable  bocnnme 
it  fails  to  nUetre  that  the  note,  for  tbe  pay- 
ment of  which  the  mortgaice  set  forth  to  the 

Ptition  was  given  to  secure,  was  due,  since 
states  the  date  tbe  note  matured,  wblch  was 
prior  to  briDgias  of  tbe  suit. 

2.  When  the  defcndsnt  In  an  action  of 
replevin  contestR  the  case  In  the  trial  court  on 
the  merits,  wholly  on  an  affirmative  claim  of 
owuerHhip  and  right  of  posfiesflion  of  thp  prop- 
erty in  himself,  no  proof  of  demand  and  re- 
fusal is  necessary  to  entitle  the  plaintiff  to  re- 
cover costs,  in  case  the  verdict  is  in  his  favor. 

3.  Where,  in  an  action  hj  a  mnrtpsRee 
against  the  mortgaRor  to  recover  the  mort^aRetl 
chattels,  it  is  established  thnt  the  Diortsagc 
was  given  to  secure  a  usurious  loan  of  money, 
the  defendant  is  entitled  to  recover  coRts,  u- 
though  the  verdict  Is  in  favor  of  the  plaintiff. 

<SrlIabu8  by  the  Court.) 

Error  to  district  court,  Adams  county;  Gaa- 
lln,  .Tudge. 

Action  by  J.  H.  Graham  against  Alexan- 
der Rodgera.  Judgment  fbr  plaintiff.  De- 
fendant prosecutes  error. 

Bowen  A  Hoeppner,  for  plaintiff  In  error. 
Gapps,  UoOreary  &  Stevens,  Sat  defendant  In 
error. 

NORYAI^  J.  This  la  an  action  toonght  by 
J.  H.  Graham  In  a  Justice's  court  for  the  re- 
covery of  possession  of  speclQo  personal  prop- 
erty in  the  hands  of  Alexander  Itodgere. 
Tbe  appraised  Talue  of  tbe  prop^y  taken 
tmder  the  replevin  writ  being  in  excess  of 
9200,  tbe  Justice  certtfled  tlie  proceedings 
to  the  district  court,  where  the  case  was  tried 
vrithont  the  Intervention  of  a  Jury,  which  re- 
sulted In  a  Judgment  in  fftvor  of  the  plaintiff. 
The  defendant  proeecntee  «Tor. 

The  first  ground  niged  for  rerenal  la  that 
tbe  petition  falls  to  atate  facts  sufficient  to 
conatltnte  a  cause  of  action.  The  petition 
Is  as  follows:  "The  plalntUt  complains  of 
the  defendant  fbr  that  on  the  10th  day  of 
October,  1888*  the  defendant  made,  «cecnt- 
ed,  and  delivered  to  tibe  plaintiff  a  diattel 
mtMTtgage  In  words  and  figures  follovring,  to 
wit:  'Know  all  mm  these  presents,  that 
Alexander  Rodgers,  of  Adama  county,  Ne- 
braska, for  Uie  consideration  of  five  bnn- 
dred  and  flfteot  dollars,  have  mortgaged  to 
J.  H.  Grabam  the  foUowtaig  chattel  prop- 
erty, to  wit:  •  •  •  This  mortgage  Is  In- 
tttided  to  secure  the  paymait  ot  one  promls- 
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woTj  note  of  eren  date  herewith,  made  by 
the  said  Alexander  Rod  gen.  and  payable  to 
title  uld  J.  H.  Graham  or  order,  as  fbOows: 
One  tor  f5U.OO,  due  the  19th  day  of  Decem- 
ber. 1888.  And  It  l8  hereby  agToed  that  U 
d^nlt  be  made  in  the  paymmt  of  any  part 
of  said  debt  when  due,  or  In  case  of  an  Ille- 
gal remoral  or  dIeiKMal  of  any  of  said  prop- 
erty, then  the  whole  hereby  secored  diall 
at  once  become  doe;  and  if  default  shall 
be  made  in  the  payment  of  any  part  of  said 
debt  when  due,  or  If  the  holder  thereof  shall 
at  any  time  ted  Inaecore,  he  may  take  pos- 
ses^n  of  said  proper^,  sell  the  same  ac- 
oOTdlng  to  law,  and  apply  the  proceeds  tiiere- 
of  on  said  debt    Suidi  sale  shall  be  held  In 

 ,  Nebraska,  In  Adams  counly.  ffigned 

this  l&th  day  of  October,  1888.  Alexander 
HodgerSL  Attest:  J.  A.  Townsoid.'  <2) 
^niat  no  part  of  the  debt  secmred  by  said 
chattel  mortgage  has  been  paid.  (3)  That 
affiant  has  espedal  ownersh^  In  the  above- 
descilbed  property,  and  Is  entitled  to  the  Im- 
mediate poasesdon  of  the  same.  Tliat  said 
gooda  and  chattela  are  wrongfully  detained 
from  him  by  said  def«idant,  and  that  said 
goods  and  chattda  were  not  taken  In  execa- 
tion,  or  on  any  order  of  Jndgmoit  against 
plidntlff,  or  tor  the  payment  of  any  tax,  fine, 
or  amercement  issued  against  him,  or  by  Tir* 
tue  of  any  orier  of  deUrery  issued  under  the 
chapter  of  the  Code  ot  CMl  Procedure  pro* 
Tiding  for  the  repleTin  of  property,  or  ai^ 
other  mesne  or  final  process  Issued  against 
said  plaintiff.  Wherefore  the  plaintiff  prays 
for  judgment  agiUnst  the  defendant  for  the 
possession  of  the  said  property,  or,'  in  case 
posaesdon  thereof  cannot  be  had,  for  a  Judg- 
ment against  tiie  defendant  for  the  value 
thereof,  ai^  for  the  coats  herein  depended." 
Counsel  Insists  that  the  petition  does  not 
allege  any  breach  of  the  conditions  of  the 
mortgage,  and  that  It  does  not  state  that 
the  indebtedness  secured  by  the  mortgage 
was  due.  ^e  petition  charges.  In  effect, 
that  the  note^  which  the  mortgage  was 
given  to  secure,  matured  on  the  19th  day  of 
December,  1888,  and  that  no  part  of  ttie 
mortgage  debt  has  been  paid.  Hie  action 
was  Instituted  on  llie  13th  day  of  February, 
1889,  which  was  neatly  two  months  after 
ihe  note  haA  matured.  It  was  unnecessary 
to  all^  spedflcally.  In  the  petition,  a  breach 
of  the  conditions  in  the  mortgage.  Inasmuch 
as  It  fully  appears  from  the  f&cts  contained 
in  Uie  pleading  that  at  least  one  of  the  con- 
ditions in  the  mortgage  had  been  broken, 
by  the  mortgagor  making  default  In  the 
payment  of  the  note.  Nor  was  It  necessary 
that  the  petition  should  state  spedflcally  that 
the  note  was  due,  since  It  fully  appears  from 
the  record  that  the  same  had  matured  long 
prior  to  the  commencement  of  the  action. 
The  petition  discloses  that  the  plaintiff  be- 
low, by  the  terms  of  his  mortgage,  was  en- 
titled to  the  immediate  possoeislon  of  the 
property  in  controvei-sy  Tchon  tlte  suit  wns 
mstltnted.  and  (hat  the  defendant  wrongfully 


withheld  poesenlon  of  13w  aunew  Therefore, 
the  pettti(m  is  sufficient 

It  is  urged  that  judgmait  tor  costs  dMmM 
not  have  been  rendered  against  the  defend- 
ant below  because  no  demand  for  poaaessloa 
of  the  property  was  made  before  the  suit 
was  commenced.  The  evidence  eetabUshee 
tiiat  a  demand  was  made  betore  the  retflerin 
writ  was  served,  but  after  it  was  Issued. 
Whether  a  demand  for  the  propwty  after  the 
Issuance  ct  the  wilt  Is  nifflclmt  the  authoif- 
ties  are  conflicting.  We  are  satisfied  the  bet- 
ter rule  Is  that  where  the  defendant  refuses 
to  snrmider  the  property  the  demand  of  the 
plaintiff,  made  after  the  bringing  of  the  ac- 
tion, but  prior  to  the  execntlon  of  the  writ, 
ii  a  good  demand.  It  is  convtaidng  pnxtf 
that,  had  a  demand  been  seasonably  made. 
It  woold  have  been  tmavalllng.  Badger  t. 
Phlnney,  15  Haas.  SOi;  Orlmea  t.  Brlgga, 
110  Mass.  448;  O'NeH  T.  Bailey,  OS  Me.  42a 
Had  the  defendant  surrendered  the  property 
^en  demand  therefor  was  made,  it  would 
have  inevmted  the  rend«1ng  of  a  Judgment 
against  him  for  costs.  This  he  fsiled  to  do. 
but  contested  the  cose,  through  the  entire 
trial  in  the  lower  court,  upon  the  theory  that 
the  plaintiff  had  no  right  to  the  property, 
and  Qiat  the  defendant's  possesitfon  was 
rIghtfnL  Sudi  being  the  case.  It  was  unnec- 
essaiy  to  prove  a  demand  and  refnsaL  Uo- 
man  v.  Laboo,  1  Neb.  209;  Anltman  v.  Ste- 
man,  8  Neb.  109.  The  case  of  Peters  t. 
Parsons,  18  Neb.  101,  24  N.  W.  Itep.  QST. 
dted  in  brief  of  lAalntlff  In  error.  Is  not  In 
confflet  with  the  conclusion  reached.  It  was 
In  that  case  dedded  that  an  answer  in  an 
action  of  r^levin,  which  Is  a  mere  general  de- 
nial of  the  facts  stated  in  the  petition,  is  not 
a  wai^  of  a  demand  tor  the  property  by 
the  i^taitlff  b^ro  iHlugtng  the  action.  Such 
an  answer  puts  in  Issue  every  fact  necessary 
to  be  established  by  the  plaintiff,  including 
a  demand,  and  under  it  the  d^endant  may 
prove  any  matter  vrtihdi  tends  to  defeat  the 
cause  of  action.  He  may  offo*  evidence  to 
establish  ownership  and  right  of  possesion 
ot  title  property  In  himsetf,  and  If  he  tried 
the  case  upcm  that  theory  he  ought  not,  dn 
a  review  of  the  case  in  the  appellate  court, 
to  be  heard  to  say  that  the  plaintiff  nevo- 
d«nanded  the  property.  Had  Rodgers,  in 
the  case  at  bar,  offered  no  testimony  under 
the  general  denial  for  the  purpose  of  estab- 
lishing property  in  himself,  the  case  dted 
would  be  (A  all  toon  with  this,  but  as  he 
(Contested  the  case  on  the  daim  that  he  had 
a  rli^t  to  detain  the  property  the  decision 
In  18  Neb.  and  24  N.  W.  Rep.  \&c3u  analogy. 

It  Is  finally  Insisted  that  the  philntlff  was 
not  entitled  to  a  Judgment  for  costs,  for  tlie 
reason  that  the  mOTtgnge  vraa  given  to  no- 
cure  a  usurious  loan  of  money.  The  nuc-jn- 
tradlcted  evidence  shows  that  the  note  for 
which  the  mortgage  wns  given  to  secaro  was 
aj<uriou8  to  tbe  extent  at  least  of  $1&.  The 
plaintiff  having  planted  bis  rlf^t  to  recover 
upon  a  contract  confessedly  usnrlons,  the  de- 
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fendant  was  CDtSQed  to  recover  bis  C(>ai». 
See  Storace  Co.  t.  Bogers,  (Neb.)  G2  N.  W. 
Rep.  826.  The  Judgment  of  the  district  court 
li  affirmedt  ezaq;>t  as  to  costs,  which  is  re- 
versed, and  Judgment  for  defendant  below 
for  his  costs  in  boOi  courts  will  be  rendered 
igslnst  the  i^alntiff.  -  Judgment  aocordlnfl^y. 
The  other  Judges  concur. 


SMITH  «t  sL  T.  OARDNBB. 
<Siipr«ne  Court  of  Nebraska.  April  26,  18B8.) 

NOTS  — FOfiSKSSIOS  By  HaKEH  AFTItH  MaTUHITV— 

Pkbsdmptiox  or  Patmbnt. 

1.  Tbe  poeeeMion  of  a  prMnlssory  note  bj 
the  maker  after  Diatoritj  thereof  Is  prima  facie 
•ridence  of  payment. 

2.  But  the  force  of  tbe  presTimptloQ  of 
pATmeot  from  the  possessloD  of  a  note  by  the 
loaker  d^teuds  oddd  the  circumstances  of  the 
particular  caae.  It  is  error,  therefore,  to  in- 
■tract  the  jury  that  poMesHion  of  a  note  raises 
s  strong  presumption  of  payment*  or  Is  a  strong 
drcomstance  to  prove  paymoit. 

(SyllaboB  by  the  Court.) 

Krror  to  district  couil;  Greeley  county; 
Harrison,  Judge. 

Action  by  S.  B.  Smith  and  George  W. 
Smith,  copartners  doing  I>uslnes8  as  Smith 
Bros.,  against  Margaret  Oreeu  and  Benja- 
mhi  Gardner,  tndirtdually,  and,  on  the  death 
of  Margaret  Greoi,  as  her  administrator. 
Judgmmt  for  defaikdant  Flointlflft  bring  er- 
ror. Bermed. 

T.  J.  Doyle,  for  plalntifib  in  error.  G,  O. 
&  B.  El.  Wri^t,  for  defoidant  in  error. 

POST,  J.  nils  notion  was  oommenoed  In 
the  county  court  of  Greeley  county  by  the 
philntilTa  In  error  to  recover  on  a  note  for 
|T5  executed  by  Margaret  Green  and  Benja- 
min Gardner,  payable  to  tbe  order  of  B.  D. 
Barrett,  and  taken  to  the  district  court  of 
said  county  by  appeaL  Mrs.  Green  having 
died  in  the  mean  time,  the  action  was  re- 
vived In  the  name  of  the  other  defendant, 
OS  her  CTecutor.  There  are  two  defeases 
suggested  by  the  answer— First,  failure  at 
consideration;  and,  second,  payment.  But, 
inasmueh  as  tbe  first  defense  was  abandoned 
at  the  trial.  It  does  not  call  for  farther  no- 
tice in  this  connection,  A  trial  In  the  dis- 
trict oonrt  resulted  in  a  verdict  and  Judg- 
ment for  the  def^idant,  which  it  is  sought 
to  reverse  by  petition  In.  error  to  this  court. 

The  first  contention  of  the  plalntiOs  in 
error  to  that  there  is  no  sufficient  allegation 
of  payment  in  the  answer,  which  Is  as  fol- 
lows: "And  the  defendants,  as  a  separate 
defmse,  say  that  the  note  declared  upon 
has  been  fnlly  sstisfled  and  delivered  to  tbe 
defendants  for  colleotlon."  It  must  be  con- 
fessed  that  the  foregcdng  allegaticni  to  ex* 
ceedingly  indefinite  and  ambiguous,  when 
ouistnied  as  a  plea  of  paym^it.  The  state- 
ment that  the  note  baa  been  fully  sattofled 
Is  certainly  a  c(«iclusl<m  c£  law»  bat  we 
think,  from  the  sUftgaHnii  that  It  was  de- 


livered up  to  defendants  for  canceUadon, 
the  inference  of  payment  to  warranted.  The 
proof  relied  upon  to  sustain  the  claim  of 
paymrait  is  the  fact  that  after  tbe  death  of 
Mrs.  Green  tiie  note  in  suit  was  found 
among  her  papers,  while  Mr.  Smith,  one 
of  the  plaintiffs,  testified  positively  that  the 
note  had  never  been  paid,  but  that  the  de- 
ceased obtained  it  from  bis  possession  on 
the  pretense  that  she  wished  to  examine  It, 
and  fraudulently  refused  to  surrender  It 
Upon  the  introduction  of  the  f'MogoIng  evi- 
dence the  court,  among  othen^,  nave  the 
following  Instruction,  to  which  exception 
was  token:  "You  are  fuither  Instructed 
that  the  possession  of  the  note  by  Margaret 
Green  la  a  strong  drcnmstance  to  show  pay- 
ment, unless  explained  by  the  ptaintlflTs  in 
tbe  action."  We  think  the  ^vlng  of  the 
above  instmction  was  error.  We  do  not 
question  the  soundness  of  tbe  proposition 
that  possession  of  a  note  by  the  maker  there- 
of, after  maturity,  is  prima  facie  evidence 
of  payment.  But  what  to  denominated  a 
presumption  of  payment  In  such  case  to  a 
mere  logical  inference  from  the  fact  of  poa-  « 
session,  and  may  be  strong  or  weak,  accord- 
ing to  the  circumstanoes  of  the  particular 
case.  Wharton  defines  a  "presumptlmi  of 
fact"  as  "a  logical  argument  from  fact  to 
fact"  2  Whart  Bv.  I  1226.  And  in  the 
same  T<dume  (section  1234)  the  author,  in 
defining  "presumption  of  tow,"  as  distin- 
guished from  "presumption  of  fact,"  uses 
this  language:  "The  oondltions  to  which  are 
attached  presumptions  of  tow  are  fixed  and 
uniform.  Those  which  give  rise  to  presnmp- 
tlous  of  fact  an^  inconstant  and  fluctuating.'* 
"Prima  fade  evidence"  to  defined  by  Starkio 
a  St&riae.  Ev.  479)  as  'nhat  wbldi,  being  In- 
oonstotent  with  the  falsity  of  the  hypothesis, 
nevertheless  rstoee  such  a  degree  of  proba- 
bility in  its  favor  that  it  must  prevail,  if 
It  be  credited  by  the  Jury,  unless  rebutted, 
or  the  contrary  proved."  Possession  of  the 
note  by  the  deceased  at  the  time  of  her  death 
to  not  (Hily  a  drcumstanoe  tending  to  prove 
payment,  but  from  which  payment  would 
ordinarily  be  the  logical  inference.  It  to 
therefore  pnwer,  In  such  a  ease,  to  Instruct 
the  Jury  that  possession  to  presumptive  or 
prima  fade  evidence  of  payment,  which 
will,  if  uncontradicted  or  unexplained,  war- 
rant a  verdict  in  favor  of  the  party  alleging 
It.  But  the  force  of  such  presumption  must 
always  dep^id  upon  the  circumstances  of 
the  case.  Larlmore  v.  Wells,  29  Ohio  St.  19. 
It  to  error,  therefore,  to  advise  the  Jury  that 
possession  of  a  note  by  tbe  maker  raises  a 
strong  pre6umptl<m  at  payment  or  to  a 
strong  etrcumstanoe  to  prove  pi^ent 

An  important  question  presented  by  the 
record  to  not  discussed  In  the  briefs  of  coun- 
sel, and  to  for  that  reason  not  detemdnedt 
viz.  whether  the  Identification  ot  the  note 
by  executor,  and  Its  Introdnotlon  In  efHiean 
tor  die  purpoae  of  proving  payment  by 
oeaaeil  to  the  p'f<"*1*f,  la  nub  a  foandation 
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u  win  qnaUCr  the  tatter,  under  section  829 
of  ttie  Code,  to  testify  as  a  wltnees.  and  to 
explain  tbe  meittas  by  wbldi  the  deoeaaed 
obtained  posseaaion  of  the  note. 
Bereraed.  The  other  jndgea  oMioar. 


8TATB  ez  reL  MAIN  t.  CBOITNSa,  Qor- 

ernor. 

<SuiHreme  Gonrt  of  Nebraska.  May  1.  180S.) 
Laws — Eva'-  vr\t— Ai'I'ii<)vai.  of  Guveuxor. 
The  pyvernoT  is  a  part  of  the  lawmakioa 

Kwer  of  tlte  Btate,  and  erery  bill,  before  K 
comes  a  law,  eveo  If  passed  by  a  two-thirds 
majority  of  each  house,  must  be  approved  by 
him,  passed  over  his  veto,  or  remain  In  hu 
hands  more  than  five  days,  Sundajri  excepted. 
(Syllabus  by  the  Court) 
Oriinnal  action  In  mandamus,  brooght  on 
relation  of  U  P.  Main,  In  the  name  of  the 
state,  apilnst  Lorenzo  D.  Crounse,  governor, 
to  compel  the  governor  to  appoint  an  addi- 
tional Judge. 

L.  P.  Main  and  R.  A.  Moore,  tor  relator. 
Geo.  H.  Haatlnga,  Atty.  Gen.,  for  respondent 

MAXWELL,  C.  j.  This  Is  an  action  to 
compel  the  govemor  to  appoint  an  addl- 
ttonal  Judge  In  the  twdfth  district,  notwith- 
standing hla  veto  of  the  bill  providing  for 
Buch  additional  judge,  and  fiUlure  of  the 
legislature  to  pass  the  bill  over  the  vetoi  It 
Is  allied  In  the  petition  that  **the  relator, 
li.  P.  Main,  represents  to  fhe  court  that  he 
la  a  dtlzen  of  the  United  States,  and  of  the 
state  of  Nebraedca,  and  a  resident  of  Buffalo 
coun^,  in  said  state;  that  the  defendant, 
Lorenzo  Crounse,  Is  the  governor  of  the  said 
state  of  Nebraska,  duly  elected  and  qualified: 
that  the  12th  Judicial  district  In  said  state 
comprises  the  counties  of  Buffalo,  Custer, 
Dawson,  and  Sherman;  that  on  or  abont  the 
Ist  day  of  March,  1803.  a  bill  dividing  the 
said  state  of  Nebraska  Into  Judicial  districts, 
and  providing  for  the  appointment  of  an 
additional  judge  In  said  12th  district,  was 
pending  in  the  lower  house  of  the  state  le;;- 
Islatnre  of  Nebraska,  which  was  then  In  reg- 
ular session,  and  on  or  about  the  date  afore- 
said was  passed  by  said  house;  that  ther^ 
after,  and  about  the  8th  day  of  March,  1803. 
said  bill  was  passed  by  the  senate  of  the 
state  of  Nebraska;  that  upoo  tbe  passaee  of 
said  bill  In  each  house  of  the  state  le^lature 
the  yeas  and  nays  were  entered  on  the  Jour- 
nal, and  said  bill  received  the  affirmative 
vote  of  more  than  two-thirds  of  the  mem- 
bers elected  to  each  house,  as  reqtiired  by 
the  constltntlon  of  said  state;  that  said  bill 
contained  a  provision  whereby  It  became 
aflHrmatlve  Immediately  npon  its  passage  by 
said  state  legislature,  and  also  contained  a 
provision  requiring  the  governor  of  oild 
state  to  appoint  sold  additional  Judge  imme- 
diately after  the  pasangc  of  said  act;  thnt 
the  defendant  has  failed,  neglected,  and  re- 
fused, and  does  still  refuse,  to  appoint  unM 
additional  Judge  In  aald  12tb  Judicial  dis- 


trict, though  often  requested  to  do  so;  ISiat 
relator  has  reqoested  Geo.  H.  Ratings,  a^ 
(oraey  general  of  said  state,  to  Mag  flih 
action,  or  allow  it  to  be  broo^t  In  bis  name, 
and  he  haa  refosed  so  to  do.  Whevelbre, 
relator  prays  for  a  writ  of  mandamus  requir- 
ing said  defendant,  as  'governor  of  the  state 
of  Nebraska,  to  appoint  some  legally-qnnl- 
ified  person  to  serve  as  Judge  In  said  12th 
Judldal  diatrict"  To  thla  petition  the  gov- 
ernor filed  an  answer  as  fcdlows:  "Comes 
now  Lorenzo  Crounse,  and,  answering  the 
[>etttlon  tor  mandamus  filed  in  the  above- 
entitled  cause,  says:  (1)  He  admits  tbe  re- 
lator, L.  P.  Main,  Is  a  citizen  of  the  United 
States,  of  the  state  of  Nebraska,  and  a  res- 
Idmt  of  Buffalo  county.  (2)  That  Lorenzo 
Crounse  is  tbe  duly  elected,  qualified,  and 
acting  governor  of  the  state  of  Nebraska. 
(3)  That  the  12fh  Judicial  district  In  the 
state  of  Nebraska  comprises  the  counties  of 
Buffalo,  Custer,  Dawson,  and  Sherman.  That 
on  or  about  January  21,  1803,  a  bill  known 
as  'House  Roll  No.  172,'  for  an  act  to  amend 
section  226  of  chapter  3  of  the  Consolidated 
Statutes  of  Nebraska  by  providing  for  on 
additional  Judge  In  the  12th  Judicial  district 
of  said  state  was  doly  introduced  In  the  low- 
er house  of  the  23d  legislative  assembly  of 
Nebraska,  which  23d  legislative  assembly 
was  then  In  regular  session.  That  on  Feb- 
ruary 28,  1803,  said  bill.  enUtled  'House  Roll 
No.  172,*  passed  the  lower  house  of  the  said 
23d  legislative  assembly  of  Nebraska.  That 
thereafter,  and  on  or  about  March  0,  1803, 
the  said  bill  known  as  the  'House  Roll  172' 
passed  the  upper  house  or  senate  of  the  23:1 
legislative  assembly.  That  said  bill  was  duly 
presented  to  the  governor  of  the  state  of 
Nebraska  on  or  abont  the  lOUi  day  of  Mardi, 
1883,  and  that  after  careful  consideration 
this  resirandent,  as  the  said  governor  of  the 
sold  state,  did,  for  good  and  sufficient  rea- 
sons, veto  said  bill  known  as  'House  Roll 
No.  172,*  and  that  on  aald  13th  day  of  March, 
1893,  said  bill  known  as  'House  Roll  No.  172,' 
together  with  the  veto  message  containing 
tbe  objections  of  this  respondent  to  the 
said  bill,  was  duly  returned  to  the  lower 
house  of  the  23d  legislative  assembly  of  said 
stat&  That  thereupon,  and  In  the  manner 
provided  by  law,  the  said  bill  known  »s 
'Hoose  Roll  No.  172,'  was  duly  considered  by 
aald  lower  house  of  the  23d  l^lslatlve  assem- 
bly of  Nebraska,  and  tbe  said  veto  of  the  said 
governor  was  by  said  body  sustained;  and 
thereupon,  an  .  for  said  reasons,  said  bill 
failed  to  become  a  law,  and  failed  to  pasH 
the  legislature  In  the  manner  as  provided 
by  the  constitution  and  laws  of  tbe  state  of 
Nebraska.  And  that  it  is  true  that  this  re- 
spondent has  failed  and  refused  to  appoint 
an  additional  Judge  In  the  12th  Judicial  din- 
trict  of  the  state  of  Nebraska  for  tbe  reason 
that  there  is  no  vacancy  In  sold  office,  and  no 
law  authorizing  or  empowering  thla  respond- 
ent to  make  snch  apixtintmrat;  and  this  re- 
spondent dodes  that  he  haa  any  rl^t  or 
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antborlty  irtuiteTer  for  maUng  sndi  an  ap- 
polutm«it."  The  relator  demurred  to  the 
answer  on  the  ground  that  the  facta  stated 
the  rein  did  not  conatitate  a  defezue  to  the 
action. 

Seetton  IS,  art  6,  of  the  oonstltntton.  pro- 
rides:  "Bverr  hiU  paaaed  the  l^lalature, 
before  It  beoomfla  a  law,  and  eTery  order, 
Kaolatkm.  or  rote  to  which  the  concurrence 
«f  both  hoosea  nuj  be  neceaaaty,  except  on 
qowtUnis  of  adjoummcnt,  dull  be  prearait- 
«d  ta  tbe  governor.  If  be  approve  he 
duUl  algn  tt,  and  tfaereovoa  it  aball  become 
a  law;  but,  if  be  do  not  approve,  he  ahall 
return  It,  with  hia  ohjectkma,  to  the  houae 
In  which  it  aball  bare  originated,  whlcb 
houae  diall  enter  the  objection*  at  large 
opoi  Ita  Journal,  and  proceed  to  recondder 
the  bUL  It,  theu>  three-flftha  of  the  nj  em- 
ben  elected  agree  to  paaa  the  same,  It  ahaU 
be  aent,  together  with  the  objectlona,  to  the 
other  bouae.  which  it  ahaU  lUcewlie  be 
rm^iddered,  and,  if  approved  by  three-flf  tha 
of  the  monbna  dected  to  that  house,  it 
riiall  become  a  law,  notwlttaatonding  the  ob- 
Jectkna  of  the  governor.  In  all  auch  coaea 
die  vote  of  each  house  ahall  be  determined 
Igr  yeaa  and  naya,  to  be  entered  upon  the 
Journal."  Sectliui  11,  art  6,  provides:  "The 
Igglalature,  whaiever  two-thlrda  of  the  mem- 
beza  elected  to  each  houae  ahall  concur  there- 
in, mar.  In  or  after  the  year  18S0.  and  not 
oftner  than  once  In  every  four  yeare,  hi- 
crease  the  number  of  Jud^s  of  tlK  district 
coorta  and  tbe  Judicial  dlatrlcta  of  the  state, 
Such  districts  ahall  be  formed  of  compact 
tenitocy,  and  bounded  tqr  county  lines;  and 
such  Increase,  or  any  change  in  the  bound- 
aries of  a  dlfltrlct,  shall  not  vacate  the  of- 
fice of  any  Judge."  "Hie  relator's  position  Is 
that  the  language  of  the  aection  providing 
that  tbe  legialature  may  do  that  which  in 
this  case  they  have  sou^t  to  do  whenever 
two-thirds  of  the  members  elected  to  each 
boose  concur  therein  is  inconsistent  with  the 
provision  requiring  the  execuUve  approval 
of  all  laws,  and  that,  therefore,  a  law  of 
this  kind  can  become  opera  uve  upon  its  pas- 
sage by  both  houses  by  a  two- till  ids  major- 
ity. It  la  contended  by  him  tluit  not  only 
would  tills  seem  to  be  In  accordance  with 
the  constitution,  but  it  is  supported  by  rea- 
sm,  and  whenever  a  reason  for  a  rule 
ceases  tbe  rule  also  ceaaes,  and  certainly 
there  can  be  no  reason  for  submitdng  to 
the  governor,  for  his  approval,  an  act  which, 
to  aecnre  ita  original  passage,  requlrea  a 
latgw  number  of  votes  than  are  required  to 
paa  0117  bUl  over  tbe  ezecudve  veto,  nor 
are  we  without  authority  hi  this  posltioa. 
In  HaU  T.  City  of  Radne,  CO  N.  W.  Rep. 

lOH  the  snpreme  court  of  Wisconsin  dia- 
cuMed  tlds  question.  The  case  arose  over 
a  moutcipal  ordinance,  which,  from  Its  pe- 
coUar  nature,  required  a  three-fourths  vote 
of  all  the  membets  elected  to  the  council; 
and  the  court  held  that,  inasmuch  as  two- 
thlrda  of  tbe  members  elected  to  the  council 


wen.*  sufficient  to  poaa  tbe  ordinance  over 
the  veto  of  the  mayw,  tbe  ordinance,  hav- 
ing necessarily  received  a  larger  number  of 
^votes  than  were  neceasary  to  pass  It  over 
the  veto  of  the  mayor,  became  operative 
without  stUimUnUm  to  tbe  mayor,  and  In 
discussing  the  question  the  court  held  that 
a  similar  provision  lb  tbe  state  ctmatituthm 
will  be  sbnilorly  conatrued,  aaylug  the  ap- 
proved rules  both  of  statutory  and  constitu- 
tional constructlMi  requbw  that  the  special 
provlaion  dionld  be  given  full  force  when- 
ever it  la  Inconslstmt  with  tbe  general  pro- 
vision, and  that  tba  law  would  not  require 
a.  uselcas  thing,  namely,  the  submlsdon  of  a 
bill  at  ttda  Icbid  to  the  governor  of  a  state 
or  the  mayor  of  a  dty.  We  have  great  re- 
Sttect  for  the  decislnna  of  tbe  supreme  court 
of  Wisconsin,  an'l  find  frequent  occasion  to 
quote  from  and  approve  the  same;  but  In 
the  case  cited  It  seoma  to  ua  that  the  court 
overlooked  an  important  fact,  via.  that  the 
otllcer  whose  approval  Is  necvssary  in  the 
first  Instanoe,  and  who  bos  authority  to 
veto  any  measure  which  it  la  pro[>osed  to 
enact  into  a  general  or  local  law.  Is  a  part 
of  the  lawmaking  power.  To  him,  as  well 
as  tbe  deliberative  body  pasdng  tbe  law.  Is 
confided  the  duty  of  scrutinbdng  its  detiUls, 
and  considering  the  effect  it  may  have.  Par^ 
tlculaiiy  is  this  truo  as  applied  to  the  gov- 
ernor of  a  state.  To  him.  as  well  as  to  tbe 
legislature,  is  confided  the  business  of  mak- 
ing lu'ws.  Ue  is  plected  by  tlie  electors  of 
the  entire  state,  and  is  presumed  to  have 
been  chosen  because  of  his  fitness  for  the 
position.  He  repn^nts  the  people  of  the 
state  at  large,  and  not  partlcidarly  those  of 
any  locality.  He  is  In  a  posdciou,  therefore, 
to  Judge  importtaUy  as  to  the  uecesdty  or 
expediency  of  creating  additional  Judges  oi 
the  district  court  While  It  is  true  that  the 
bill  providing  for  such  Judges  must  be  ap- 
proved tvro-thlrds  of  the  members  elect- 
ed to  each  house,  wliile  three-fifths  may 
pass  the  bill  over  the  governor's  veto,  yet, 
when  the  governor  returns  a  bill  to  the 
leglshiture  without  his  approval,  he  is  re- 
quired to  stato  his  reasons  for  not  approving 
the  same.  These  reaaona  are  presumably 
valid,  and  may,  and  probably  will,  have 
the  effect  as  In  this  case,  to  convince  a 
sufildent  number  of  members  wlio  may  liave 
voted  for  it  at  first  to  refuse  to  vote  fur  It 
against  the  governor's  objections,  in  which 
case  it  would  fail  to  become  a  law.  An  act 
viAdi  is  demanded  by  tbe  public  will  no 
doubt  receive  the  necessary  votes,  while,  if 
not  90  required,  it  is  best  that  it  should  falL 
The  signature  of  the  governor  was  necee- 
sary,  therefore,  to  the  bill  in  question,  or 
that  It  should  pass  over  his  objections.  The 
bill,  therefore,  did  not  become  a  law,  uud 
the  writ  must  be  denied. 

Z  It  is  alleged  that  there  ts  a  vory  Inrve 
amount  of  buslnt»3  In  the  tufirui  dli«tHct, 
and  that  another  Judge  Li  mK-vwuiry  tlii>n^ 
In  to  dispose  oi  tbe  same.  The  guvttruur.  In 
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tais  reto  memge  rRtnndng  the  bin  'vrlthout 
Ills  rignatore,  callH  nllention  to  the  Cact  that 
there  are  more  Jtubrefl  In  aoine  of  the  dis- 
trtcts  than  the  bu^eaa  denuuids,  and  that 
the  law  authorlxes  judges  of  one  dlatriet  to 
hold  court  lu  another  district  He  also  calls 
attention  to  the  late  case  of  Tlppey  t.  State, 
(Veb.)  53  N.  W.  Kep.  208.  In  which  It  was 
held  that  different  Judges  could  hold  court 
in  the  several  counties  of  the  Judicial  dis- 
trict at  the  same  time.  Our  constitution  and 
statutes  place  bat  few  restrictions  upon  tidtf 
rigjit  There  are  four  counties  In  the  twelfth 
district  The  Jud^e  of  that  district,  there- 
fore, ma7  call  to  his  aid  three  otlier  Judg(» 
from  districts  where  the  business  Is  dis- 
posed of,  and  It  Is  perhaps  probable  that 
Uie  governor  ha^  power  to  require  them  to 
perform  such  duties.  No  doubt'  a  request 
would  be  all  that  would  be  necessary. 


JONBS  et  aL  T.  BITIN. 
(Supreme  Court  of  Nebraska.  Bfoy  1,  1808.) 

DlSCHAKGB  OF  ATTACH  HBNT-~Rl!TBKBAL — WbiOBT 
OF  BVIDBXCR. 

'Where  an  order  discharslQff  an  attach- 
ment ia  asBinst  the  clear  weight  of  evidence, 
it  will  be  reversed,  and  the  attadiment  sos- 
talned. 
(Syllabufl  bjr  the  ConrU 

Error  to  district  court,  Seward  county; 
Bates,  Judge. 

Proceeding  In  attachment  brought  by  Har- 
ry  T,  Jones  and  Shedrlck  C.  Burllnglm 
against  Theodore  O.  Blvln.  Order  dlscliar- 
glng  the  attachment.  FlolntifTs  bring  error. 
Reversed. 

Edw.  O.  Biggs  and  D.  a  McKllUp,  for 
plaintiffs  In  error.  R.  P.  Anderson  and  Oeo. 
H.  Terwllllger,  for  defendant  In  error. 

MAXWELL,  C  3.  The  plalntltb  began  an 
action  by  attachment  against  the  defendant, 
and  levied  upon  lots  9  and  10,  In  Uock  07, 
In  Harris,  Hoflitt  ft  Roberta'  addition  to  Sew- 
ard. There  were  three  grounds  of  attach- 
ment namely:  (1)  That  the  defendant  Is 
about  to  convert  a  part  of  his  property  In- 
to money,  for  the  purpose  of  placing  It  be- 
yond the  reach  of  bis  creditors.  <2)  The 
def«idant  has  property  and  rights  in  action 
which  he  conceals.  (8)  The  defendant  has 
disposed  of  part  of  bis  property,  with  the 
Intfflit  to  defraud  his  creditors.  The  defend- 
ant denies  the  facts  stated  in  the  afOdavIt 
for  attachment;  thereupon  a  large  number 
of  affidavits  In  support  of  and  opposed  to 
tbe  attachment  were  ^led.  It  Is  conceded 
that  the  defendant  conveyed  the  lots  In  ques- 
tion to  his  brother  John  Bascolm  Blvln  on 
or  abont  the  30th  day  of  June.  1891,  and  the 
question  presented  ia,  was  the  latter  a  bona 
flde  purchaser?  A  number  of  witnesses  filed 
affidavits  stating  that  the  defendant  liad  said 
to  them  that  there  was  no  consideration  for 
the  cfmreyance  to  his  brother,  bat  tiiat  he 


had  placed  the  property  in  his  hands  so  that 
creditors  could  not  reach  It  Thla  be  de- 
nies, and  claims  that  the  sale  to  his  brother 
was  a  bona  fide  transaction.  There  is  also 
an  affidavit  of  the  brother,  trtierein  he  says: 
"That  on  tiie  12th  day  of  July,  188S,  said 
Theodore  O.  Blvln  became  indebted  to  this 
affiant  In  the  sum  of  91.000  for  money  loaned 
by  this  affiant  to  said  llieodore  O.  Blvln  at 
hla  request,  fbr  whlclh  said  Theodore  O.  Blv- 
ln made,  executed.  And  delivered  to  this  affi- 
ant his  promissory  note  of  tbat  date  for 
the  sum  of  91,000/  a  cop^  of  wtaieilu  with  all 
the  IndorsMuents  thereon.  Is  hereto  attadied, 
marked  'Exhibit  A,'  and  made  a  part  of  this 
affidavit;  that  on  the  30tii  day  of  June,  1891, 
this  affiant  purchased  of  said  Theodore  O. 
Blvln  certain  real  pn^ierty  described  as  fol- 
lows, to  wit:  Lota  0  and  10,  VbotSk  67,  Har- 
ris, Moffltt  ft  Robots*  addlttmi.to  tiie  origi- 
nal town,  now  the  dty,  of  Seward.  Nebras- 
ka; fliat  tills  affiant  paid  said  Theodore  O. 
Blvln,  as  conidderation  of  and  as  payment 
for  said  premise  the  sum  (tf  $800,  by  giv- 
ing said  Theodore  O.  Blvln,  at  hb  request, 
credit  on  said  note  for  said  fSOO.  and  hy  In- 
dondng  thereon  as  paid  the  ram  of  9800,  as 
shown  by  the  Indorsemratt  <Ht  the  ba^  of 
said  ezhlUt  A,  hereto  attaidied,  said  Indorse- 
ment bdng  mariced  'ExMbtt  B,'  and  made  a 
part  of  tUs  affidavit;  that  tbe  said  Indorse- 
ment on  the  bade  of  said  note  was  made  Id 
condderati«i  of  and  In  payment  to  said  The- 
(•dore  O.  Blvln  for  the  above-described  prem- 
ises, and  for  no  other  purpose  whatever.** 
It  will  be  seen  tiuit  there  Is  no  statement 
of  tile  amount  of  mon^  he  loaned  his  broth- 
er, or  tbat  he  deshred  a  conveyance;  and  the 
snggestion  In  the  affidavit  that  tiie  credit 
was  given  at  the  request  of  the  defendant 
is  very  suggestive.  The  case  Is  very  8lmila^ 
In  some  of  its  features  to  tbat  of  Hnrdwnre 
Oo.  V.  Duncan,  (Neb.)  47  N.  W.  Itep.  S4T. 
Ia  that  case  tiie  mortgagors,  after  dmytng 
the  trvaiA,  stated  '^t  on  the  2d  day  of  Oc- 
tober, 18^,  th^  made  and  executed  and  de- 
livered a  certain  chattel  mortgage  to  W.  R. 
Butler  and  Edmund  Jeffries  on  the  stock 
of  goods  contained  In  the  store  building  alt- 
uato  on  lot  15,  blodc  8,  in  Pauline,  Adnms 
Oo..  Neb.,  being  the  same  stodc  of  guods 
taken  under  an  order  of  attachment  lasuett 
In  this  cause;  Out  said  mortgage  was  given 
to  secure  a  valU  taidebtedneM  from  these 
defendants  to  said  W.  H.  Butler  and  Ed- 
mund Jeffries  of  92,217.ffii,  and  that  It  la  pro- 
vided In  said  chattel  mortgage  that  tiies& 
affianto  were  to  remain  In  possession  of  said 
goods  and  sell  the  same  at  public  or  private- 
sole,  and  apply  the  proceeds  of  siild  sales 
to  liquidation  of  said  sum  of  92,217.82  so  se- 
cured; that  said  mortgage  was  flleil  lu  the- 
office  of  the  county  clerk  of  Adams  county. 
Neb.,  on  the  2d  day  of  October.  1889,  and 
these  defendants  have  in  all  respects  ful- 
filled the  conditions  of  said  diattel  mort- 
gage." This,  It  Is  said,  is  substantially  all 
the  testimony  upon  the  hearing  for  dlasuliH 
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tton  of  ttie  attacbmeDt,  and  It  wns  faumffl- 
rtrat  fiv  tliat  purposa  The  chatty  mort- 
gage. If  nUd.  wtO^rew  the  proper^  of  Ute 
defmdasts  from  ievj  and  sale  upon  (dther 
an  attacbmeat  or  oecntlon.  The  dreom- 
stnnces  under  which  tbla  mortgage  -was 
made  were  such  as  to  require  proof  from  the 
mortgngops  as  to  the  actual  consideration 
paid  by  them  to  tlie  defendants.  In  other 
words,  how  was  the  debt  Incurred,  and  for 
what?  TlMse  Qnestlons  are  not  answered 
hr  the  general  allegatlcms  of  the  defendants 
dut  flw  debte  were  bcna  flde.  Th^  diould 
hare  stated  the  acts  in  regard  to  the  crea- 
tion of  the  debt,  and  the  consequent  giving 
of  seenrlty  for  Uie  same,  and  the  court  would 
bare  drawn  concluilona  of  law  from  such 
facta.  On  the  face  of  the  papers,  therefore, 
unless  this  mortgage  was  a  bona  flde  trans- 
action, tiiere  was  an  attempt  on  the  part  of 
the  defendants  to  place  their  property  be- 
yond the  reach  of  their  creditors,  which 
would  fully  justify  an  attachment  In  our 
Tlew,  there  Is  a  ftdlnre  to  establish  the  bona 
fldes  of  the  conr^ance  to  the  brother.  The 
Judgment  Is  clearly  against  tba  weight  of 
erldence.  The  jndgment  Is  rereised.  and  the 
cause  remanded  for  further  proceedings.  The 
other  Judges  ctmcnr. 


REBD  T.  SNBLL  et  nx. 
(Suprune  Court  of  Nebraska.  May  1,  1888.) 

Pa  KTITI  OS  — Pa  KT I B8. 

In  an  action  for  partition  the  defendant 
slleged  a.  partnership  between  himself  and  one 
R.,  who  had  conveyed  to  the  plaiatllF.  The 
court  below  foond  such  partnerBhip  to  ezlat, 
and  that  the  plalntitr  had  nv  nshts  In  the 
premises,  and  that  one  R.,  husrand  of  the 
plaiatiEF,  was  a  necesaarr  party  for  an  accounc- 
tag.  Bdd,  that  the  testimony  failed  to  show  a 
partnership  In  the  land,  but  merely  in  the 
stock  and  immoTementa.  and  that  (he  plaintiff 
eoold  maintain  the  action  subject  to  the  pay- 
ment of  the  Improvements  made  by  the  firm. 
(Srllabas  by  the  Conrt.) 

Appeal  from  district  court,  Howard  coun- 
ty; TUTony,  Judge. 

Action  by  Helen  F.  Beed  against  John 
N.  SneU  and  L»bel  Judgment  for 

defendants.  Plaintiff  appeals.  Beyersed. 

T.  E.  Wallace  and  Damall  &  Babcock,  for 
appellant  A.  Kendall  and  Paul  ft  Temp- 
liit,  for  ai^iellees 

UAXWELL.  C.  J.  This  action  was  brought 
by  the  plaintiff  against  Snell  and  wife  for 
a  partition  of  certain  real  estate  In  Howard 
county.  The  defendants  answered  separate- 
tr.  that  of  John  Snell  being  as  follows: 
"Comes  now  John  N.  Snell,  and  for 
himself,  answering  plalntlfTs  petition  in 
this  behalf,  says:  (1)  He  denies  each  and 
«very  all^ratlon  in  ^d  petition  contained, 
ncept  such  as  may  her^  be  explained 
or  expressly  admitted  or  denied.  (2) 
Defendants  admit  that  Isabel  BneU  Is 
tbe   wife   of   this  defendant,  and  tliat 


J.  E.  Reed  Is  the  husband  of  flie  plaintiff. 
(8)  Denies  that  plaintiff  is  the  J<dnt  owner 
with  this  defendant  In  the  real  estate  de- 
scribed tn  plaintiff's  petition,  or  that  lOie  has 
any  interest  therein  whatever  against  this- 
defendant  as  owner  or  purdiaser  thereof. 

(4)  And,  further  answering,  this  defradant 
avers  tliat  on  or  about  the  SOOi  day  of 
August,  1883,  the  said  J.  S.  Beed,  faoBband 
of  idalntUC,  being  tban.  and  there  the  owner 
of  certain  i«al  estate  described  In  plain- 
tUTfl  petition,  as  well  as  the  growing  cn^ 
thereon,  and  of  certain  cattle,  horses,  and 
other  live  stock  on  said  premlsiB^  and  other 
personal  property  thereon  used  in  and  upon, 
said  lands,  represented  to  this  defendant 
John  N.  SneU  that  the  businesa  of  stoi^ 
growing  and  raising  In  Nebraska  was  very 
profitable;  that  this  business  was  prosperouH- 
and  productive;  and  said  J.  IS.  Ueed  tboni 
and  there  solicited  defendant  Jolm  N.  Snelk 
to  enter  Into  a  copartnership  ^^ith  the  sal<% 
J.  H.  Beed  for  the  purpose  of  buying,  raid- 
ing, breeding,  feeding,  and  selliDg  cattle^ 
horses,  and  hogs,  and  the  raising  of  hay 
and  grain,  and  said  J.  B.  Reed  represented 
that  his  profits  were  large  in  said  business. 

(5)  That  by  reason  of  said  represratatlons- 
of  said  J.  B.  Reed  to  this  defendant  this- 
defendant  was  Induced  to  and  did  enter  in- 
to a  copartnership  with  said  J.  £.  Keed,. 
by  the  terms  of  which  It  was  mutually 
agreed  to  and  with  each  other  by  verbal 
contract  vt  partnership  that  Oie  said  flim 
should  be  composed  of  J.  E.  Beed  and  said 
John  N.  Snell,  under  the  firm  name  of  Reed 
&  SneU,  and  that  said  partners  should  share- 
alike  In  aU  expenses  of  said  business,  and  also- 
should  share  and  share  alike  In  the  profits 
and  losses  of  said  bushiess  aforesaid.  <e)  And 
defendant  avers  that  he  was  unacquainted 
with  the  said  business,  and,  relying  solely 
upon  the  representations  aforesaid  of  said 
J.  E.  Reed,  this  defendant  entered  into  tlie- 
agreement  of  copartnership  aforesaid.  (7> 
That  in  pursuance  of  their  agreement  made 
and  entered  Into,  and  for  the  purpose  ot 
carrying  the  same  into  effect,  said  J.  E). 
Reed  sold  and  conveyed  to  this  defendant 
a  one-half  interest  in  the  real  estate  de> 
scrU>ed  in  plaintiff's  petition,  In  considera- 
tion whereof  this  defendant  then  and  there- 
paid  said  J.  B.  Reed  the  sum  of  95.300,  and 
also,  tu  consideration  of  the  sum  of  ^,212^ 
said  J.  B.  Beed  sold  and  delivered  to  this- 
defendant  a  one-half  interest  In  all  crops- 
then  growing  on  said  real  estate  in  plain- 
tiff's petition  described,  and  a  Uke  interest 
in  166  bead  of  cows,  heifers,  steers,  and 
bulls;  and  it  was  mutually  agreed  and  un- 
derstood by  and  between  said  J.  E.  Reed 
and  this  defendant  that  all  of  said  prop- 
erty, real  and  personal,  and  the  Increase- 
thereof,  should  be  and  constitnte  the  assets- 
and  capital  of  said  firm,  with  the  fm'ther 
agreement  that  sold  capital  might  be  added 
to  at  any  time,  as  said  J.  E.  Beed  and  thi» 
defendant   mli^t   agreeb   ^  That    af tep- 
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wards,  to  wit,  on  or  abont  the  day  of 

 ,  1883.  there  was  added  to  the  stock 

of  said  Arm  one  boar  pig  and  ten  brood 
sows,  of  the  aggregate  Talue  of  $100,  of 
which  Slim  this  defendant  paid  an  ex- 
cess of  $15  over  and  above  the  legitimate 
and  proper  share  of  this  defendant  in  pur- 
suance of  said  partnership  agreement,  wliich 
said  sum  of  $15  has  not  been  returned  or 
paid  to  tills  defendant  by  said  firm  of  Reed 
&  SnelL  (9)  That,  before  said  partnership 
was  formeid,  said  J.  E.  Reed  purchased  a 
part  of  said  real  estate  from  one  C.  H. 
Houghton^  and  thereafter  added  to  his  prop- 
erty the  purdiase  of  certain  cattle,  until 
there  166  head  as  aforesaid;  and  sub- 
sequently, and  after  forming  said  partner* 
ship  by  said  J.  B.  Reed  and  defendant  J. 
N.  Snellt  an  agreement  was  «itered  Into  hy 
and  between  said  firm  of  Reed  &  Snell  and 
one  P.  R.  Granger,  wbldi  said  Granger 
was  to  have  charge  of  said  property,  and 
to  keep  the  same  at  Ida  own  expense,  un- 
der a  written  contract  by  and  between  said 
Oranger  and  one  G.  H.  Houghton,  and  1^ 
■aid  Houston  didy  assigned  to  the  sold 
firm  of  Reed  &  SneQ,  a  copy  whereof  la  here- 
to attached  as  part  hereof,  marked  'Exhibit 
A.*  (10)  And  It  was  mutually  agreed  and 
understood  by  and  between  tlie  sold  P.  R. 
Granger  and  the  said  Reed  ft  Snell  that 
no  part  of  SfUd  personal  property  diould 
be  sold,  except  certain  fat  cattle  then  betaig 
fed  by  said  Granger  under  said  agreement 
with  Houghton  last  aforesaid.  (11)  That 
Bald  plaintiff,  Helen  F.  Reed,  had  actual  no- 
tice of,  all  and  singular,  facta  and  drcum- 
■tozices  set  out  and  detailed  In  paragraidiB 
4,  6,  6,  7,  S,  9,  and  10  hereof,  and  of  the 
partnership  rights  and  Interests  of  this  de- 
fendant In  and  to  the  real  estate,  in  her 
■aid  iwtltlon  set  out  and  described,  as  well 
of  the  ei^gements  of  said  J.  B.  Reed  aa 
to  the  payments  of  the  sereral  snnw  of 
money  try  defendant  for  a  half  interest  in 
said  property,  real  and  personal,  as  of  the 
tenns  of  said  copartnership  and  the  ag^ree- 
ments  referred  to  with  said  Houghton  and 
Oranger.  (12)  That  contrary  to  Qie  terms 
of  said  eeveral  agreements,  as  wdl  the 
agreements  of  copartnership  between  J.  B. 
Reed  and  thla  defoidant  aa  that  with  said 
Granger,  said  J.  B.  Reed  entered  upon 
■aid  land,  and  did  unlawfully  and  fraudu- 
lently sell  all  cattle,  horses,  hogs,  and  other 
personal  property  h«%lnbefore  referred  to 
and  de8crlt>ed  as  the  property  of  said  firm 
of  Reed  &  Snell,  and  the  Increase  of  said 
property  aforesaid,  and  received  therefor 
largo  sums  of  money,  the  exact  amount 
whereof  la  unknown  to  this  defoidant,  and 
that  said  Reed  wrongfully  and  fraudulently, 
and  with  Intent  to  cheat,  wrong,  and  de- 
fraud this  defendant,  refused  to  account  to 
said  Ann  of  Ueed  &  Snell  for  tlie  proci'inlH 
of  said  personal  property  so  ss  nf<irc8:ild 
mid;  that  said  personal  property  cont>tituted 
a  laife  part  of  the  aasets  of  said  lirm  of 


Reed  ft  Snell.  of  aU  which  said  plaintiff. 
Helen  P.  Reed,  had  actual  knowledge. 
Whei-efore  tills  defendant  prays  that  said 
J.  E.  Reed  and  Helen  F.  Reed  be  made  n 
party  defendant  to  this  cross  petition,  and 
be  required  to  answer  the  same;  that  an 
accotmt  may  be  taken  of  the  partner- 
ship affairs  between  J.  E.  Reed  and  this 
defendant  John  X.  Snell,  tmder  the  direc- 
tion and  decree  of  this  court;  that  the  said 
J.  E.  Heed  be  decreed  to  pay  to  this  de- 
fendant John  N.  Snell  such  sums  as  he  may 
be  entitled  to  receive  of  said  partnership  as- 
sets; that  the  action  of  Helen  F.  Keed 
John  N.  Sn^  and  Isabel  Snell  be  con- 
solidated with  this  blU:  and  that  It  may  be 
declared  that  said  deed  from  J.  E.  Reed  for 
a  pretended  Interest  In  the  lands  described 
In  pialnttfrs  petition  be  declared  null  and 
Told,  and  h^  for  naught;  that  said  part- 
nership be  dissolved  betwe^  J.  B.  Reed 
and  John  N.  Snell,  and  that  said  real  estate 
of  said  firm  be  sold,  and  apon  an  accoant- 
ing  that  the  proceeds  of  the  aaeeta  of  said 
firm  be  equally  divided,  and  that  said  J. 
B.  Reed  be  required  to  account  for  all  prop- 
erty and  money  of  said  firm  which  he  has 
had  and  received;  that  should  It  appwr  that 
said  J.  B.  Keed  has  received  all  of  his 
share  at  the  property  of  said  firm,  bdng 
the  same  described  In  plaintUTs  petition  as 
the  property  of  Oils  defendant  John  N.  Snell* 
that  the  title  thereof  be  quieted  In  him, 
and,  for  the  purpose  of  clearing  the  doud 
from  the  title  of  said  lands,  that  said  Helen 
F.  Reed  be  required  to  reconvey  said  real 
estate,  Its  tenements  and  heredltamoitB,  to 
J.  B.  Reed,  as  a  membw  of  said  firm  of  Eteed 
A  Snell,  and.  In  case  she  ■hall  fidl  or  refuse 
to  80  conv^  tot  a  period  of  20  days  after 
such  order,  then  tiiat  a  commlsdoner  be  ap- 
pointed by  tiiia  court  to  make  such  con- 
v^ance  for  her;  and  for  audi  other,  full, 
and  com{dete  relief  In  the  premises  as  equity 
and  good  conscience  may  require.**  The  an- 
swer ot  Isabel  Snell  need  not  be  noticed. 
The  reply  of  the  plaintiff  Is  a  general  doilal. 
On  the  trial  of  the  cause  the  court  foimd 
the  Issues  In  favor  of  the  defendant;  that 
a  partnership  had  existed  between  Bndl 
and  J.  B.  Reed,  and  ^t  he  was  a  neces- 
sary par^  to  the  action;  and  that  the  plain- 
tiff, having  purchased  the  land  from  her 
husband  with  the  notice  of  these  contracts, 
acquires  no  title  or  Interest  In  the  pn^erty, 
and  the  action  was  dismissed  as  to  her. 
From  the  judgment  an  appeal  was  taken. 

It  appears  from  the  testimony  that  in 
1883  one  Houston  leased  of  P.  R.  Granger 
314  acres  of  land  in  Howard  county  tm 
five  years;  that  be  was  to  furnish  to  Granger 
100  head  of  cows,  heifers,  steers,  and  bulls, 
etc.,  and  Granger  was  to  care  for  the  same 
for  5  yenrs  iit  tils  own  expense,  at  the  end 
of  which  time  Houghton  was  to  receive  the 
a-ime  nuuibi-r  and  klml  of  cuttle  he  had 
delivered  to  Gntnirer,  and  one-hiilf  the  In- 
ureoiw,  and  Gnuigur  to  have  the  residue. 
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N'eb.) 

SooD  after  Oils  coatract  was  mnde.  J.  B. 
Reed,  bnsband  of  the  aj^llaiit,  pnrcbased 
of  Hougbttm  the  land  he  leased  to  Granger 
and  Houston's  interest  In  the  cattle  con- 
tract Several  months  afterwards,  Reed 
wiM  the  nndlvtded  one-half  of  the  land  In 
controreisy,  and  one-half  Interest  In  the 
eatde  and  the  Oranser  l«we.  Soon  after- 
wards. Reed  sold  and  oonveyed  to  Snell  an 
nndlTtded  one-half  ttf  an  additional  160  acres 
at  land  now  la  controTeny.  In  Febmaiy, 
18S5,  Snell  and  wife  gave  a  mortgage  on 
the  nndiTlded  one^ialf  Intnest  of  the  land 
purdiased  of  Reed,  miree  months  later. 
Reed  conveyed  an  nndlTided  one-half  Inter- 
est in  the  land,  ot  whidt  Snell  bad  purchased 
the  one-half  Interest,  to  the  plain  tUI,  and 
die  dalms  tltie.  The  testimony  tends  to 
show  that  the  conreyance  from  Reed  to  bis 
wife  was  made  in  good  fiiith,  as  the  land 
originally  bad  been  paid  for  with  her  money. 
The  testimony  also  tends  to  show  that  Reed 
t  Saed  wen  in  partnership,  at  least.  In 
die  tmylnc  and  selling  of  stock,  and  of  the 
ImproTements  made  on  tbe  land.  There  Is 
no  partnenblp  shown  in  the  land  Itself.  As 
to  the  land  th^  seem  to  be  Joint  owners. 
There  are  some  charges  of  fraudulent  mis- 
representations on  the  part  of  Reed  to  tn- 
dnce  Snell  to  enter  Into  the  contract,  but 
•o  far  as  we  can  see  tbe  representations 
were  made  In  good  faith,  but  c<dored  with 
flie  mtbuslann  which  la  sometimes  Indulged 
la  1^  those  who  have  no  experience  in  the 
boalness  In  which  they  are  about  to  engage, 
and  reason  from  mere  theory  colored  by 
bright  anticipations.  Both  parties  seem  to 
have  been  Ignorant  of  the  buslneaa.  No 
losses  or  reverses  were  expected  by  either 
party,  hence  no  precautions  token  to  guard 
against  the  sam&  Snell  was  iq;Kin  the 
ground,  saw  the  land  and  the  stocK,  and 
evidently  was  not  deceived  by  the  repre- 
soitations  c£  Reed.  It  is  evident  that  there 
most  be  an  accounting  between  Reed  and 
Snell,  and  that  Reed  Is  a  proper  party  to 
be  made  a  defatdant  It  Is  also  apparent 
that  the  plaintiff  Is  entitled  to  a  subdivlrion 
ot  the  land,  but  that  any  partnerehlp  Im- 
provements made  thereon  should  be  de- 
ducted and  paid  for  by  her.  The  judgment 
Is  tberetore  reversed,  and  the  cause  re- 
mnnded  for  further  proceedings.  The  other 
Judiees  cmcur. 


JONES  V.  STEVENS. 
(Buprenw  Court  of  Nebraska.    Hay  2,  1883, 

RtA ty-EBTATB  BhOKBR — CoMPB^TKATIOy  —  Ll HITIMO 

Ckoss- Examination  or  Wit^k^is— Excbptiok. 
1.  Wh<Hi  ■  rRil-eiitate  broker  is  employed 
to  nrotlure  a  pan-IniHtT  iif  real  property  he  Is 
entitiftl  to  mmiteii  Mill  Ion  wht>n  he  ban  Hernrod 
t  pmpmiH  piir«-iMi«er.  rmi<l7t  able,  and  willlns 
to  l*iiy  the  pntiHTtr  on  tlie  IcriiiH  and  condf 
lU'W  tiiHtn  n-hicli  Inp  Knii)  broker  nna  anlhnr- 
tuil  r«i  prfH-iire  wich  pMn-hnwr.  TliiH  rinlit  to 
tomiMHiMMlion  will  net  In*  iniiHtlred  Ii.t  ilie  Miib- 
wqawit  liisUUlj  or  ouwilUucuwHi  of  the  owner 


to  mnsammate  sneb  sale  en  tbe  tenne  pre- 
scribed. 

2.  The  presidinR  judge,  of  necessity,  is  vest- 
ed with  a  sound  judicial  discretion  a»  to  lini- 
Iting  the  cmwi-fxauiinHtion  of  a  tritnesii;  ud 
where  tbe  snme  question  has  been  three  times 
propounded  it  is  not  error  to  prohibit  a  lllce 

?uestion  to  be  riRaia  asked,  under  peunltr  of 
nrbiddios  furthnr  cross-vzamiDatioo.  No  ex- 
ceptioo  thereto  havlDff  been  takm,  there  la  lo 
thia  court  uo  review^Ie  question  presoited. 

(Syllabus  by  the  CkiartJ 

Commissioners'  decision.  Error  to  district 
court,  Doufflas  county;  Davis,  Judge. 

Action  by  Grover  Stevens  against  A.  D. 
Jones.  Jud^ent  for  pl^ntiff.  Defendant 
brings  error.  Afflrmed. 

0.  A.  Balden,  for  plaintier  in  error.  Swlta- 
ler  &  Mcintosh,  tor  defendant  In  error. 

RYAN,  C.  This  was  an  action  iHrotif^t  l»y 
Qroi^  Stevens  against  A.  D.  Jones  for  tlie 
sum  ot  91,400  and  Interest  thereon,  alleged 
to  have  become  due  the  said  Stevens  as  oom- 
pmsatimi  for  having  procured  for  Jones  a 
purchaser  for  lot  8,  tai  block  140^  In  the  dty 
of  Omaha.  The  petition  also  alleges  that 
satd  property  was  listed  by  Jones  with  Ste- 
vens, who  was  a  real-estate  broker  In  Omaba, 
at  the  price  $70,00(^  ot  which  |20;000  was 
to  be  paid  In  cash,  the  balance  to  be  allowed 
to  ran  at  the  option  of  the  pnrdiaser,  but  to 
draw  7  per  emt  Interest  per  annum.  It  was 
also  averred  that  Jones  agreed  that.  If  St»- 
vens  would  procure  him  a  purcbnsor  for  said 
lot  on  said  tmns,  Jtmes  would  pay  Stev(»is 
fl,400  f6r  sucb  services,  and  that,  aa  re- 
quired, he,  Oie  said  Stevens,  dU  procure  a 
purchaser  ready,  able^  and  willing  to  take  the 
lot  on  the  terms  proposed.  The  answv  ad- 
mitted that,  at  the  time  alleged.  Stevens  was 
a  real-estate  broker,  and  dented  each  other 
averment  made  in  tlw  petition,  and  denied 
that  Jones  ever  employed  Stevens  to  procure 
a  purchaser,  and  denied  that  Stevois  ever 
did  procure  a  purchaser  able,  ready,  and  wtU- 
li^  to  purchiase  on  tha  tenns  for  wbldb 
Jones  would  selL  There  was  a  reply  In  gen- 
eral denial  ct  the  averments  of  the  answw. 

The  examination  of  this  case  has  beea 
much  slmpllfletl  by  the  admlsalon  at  tbe  <dose 
of  Mr.  Sweex)''s  testimony,  as  fallows:  **It 
Is  agreed  that  Mr.  Sweesy  was  ready  and 
able  to  make  the  bargain."  As  the  gentle- 
man last  named  was  the  proposed  purchaser 
of  said  lot,  who  had  been  procured  by  Ste- 
vens to  agree  to  take  the  same,  there  was 
thus  admitted  a  compliance  with  two  of  ^ 
conditions  necesfinry  to  a  recovery,  upon  the 
theory  of  the  plaintiff,  in  the  district  court 
The  other  condition  was  whether  Mr.  Sweeny 
was  frilling  to  take  tbe  property  on  the 
terms  proposed.  In  relation  to  this  require- 
ment, counsel  for  plaintiff  In  error  vigorously 
Insists  that  ihe  lot  was  incumbered  to  a  huge 
amount  hf  reason  of  a  general  Judgment 
ngnloHt  Jones,  and  on  account  of  spedflc 
Ileus  decreed  against  tbe  property,  and  con- 
tends, therefore,  that  Sweeay  refused  to  ooo- 
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summnte  the  purchase.  Upon  this  conten- 
tion there  was  contradictory  evldeuce.  There 
was,  however,  a  preponderance  sufficient  to 
flBtablliih  the  facts  that  these  IncnmbranceB 
were  talked  over  by  Jones  with  Stevens,  and 
also  with  Sweezy,  and  that  Jones  Insisted 
that  these  would  not  prevent  the  consumma- 
tion of  the  sale,  for  that  Jones  would  use  the 
avails  of  the  sale  to  place  the  title  in  a  con- 
dition satisfactory  to  Sweezy.  The  manner 
In  which  this  was  to  be  aocompllshed  was  by 
Jones  stated  to  Sweezy.  and  by  him  ap- 
proved, upon  which  Sweezy  offered  to  ar- 
range the  matter  at  once,  but  Jones  deferred 
further  action  until  he  should  see  his  coun- 
sel. It  is  also  established  by  a  preponder- 
ance of  the  evidence  that  Jones  stated  to 
Sweeeiy  that  the  lot  was  Sweezy's,  Immedi- 
ately thereafter  saying  to  defendant  Id  error 
tbat  be  (Jonea)  would  dose  up  tiie  matter, 
and  that  he  (Stevens)  was  entitled  to  his 
commission.  Undoubtedly,  It  ym  thereafter 
fbund  more  Impracticable  to  arrange  as  to 
tbs  liens  Hum  Mr.  Jones  had  luitlcipated, 
but  that  does  not  abridge  Hr.  Sterols*  right 
to  a  eommlsrton.  If  be  hod  already  earned  It 
The  Instructions  very  aptly  stated  the  lasues; 
uid  the  law  applicable  thereto.  True,  the 
plalnllff  In  error  crltldsed  these  instructions, 
and  requested  others,  on  the  theory  that  it 
was  necessary  for  Stevens  to  have  accom- 
plished a  sale  of  ttae  lot;  to  secure  a  pro- 
iMned  pDTchaaer,  rea^,  aUe,  and  willing  to 
buy  on  the  prescribed  trams  not  bdtag,  In 
his  view»  sufficient  in  law,  or  within  the  arer- 
ments  of  the  petition.  It  will  be  observed 
that  as  to  the  allegatlonB  of  the  petition, 
this  crttidam  is  not  well  founded.  As  to  the 
law  applicable,  It  Is  equally  at  &ult  Vide 
Fotvln  T.  Gnrran,  13  Neb.  302. 14  N.  W.  Rep. 
40a 

2.  Complaint  is  made  that  the  court  im- 
properly limited  plaintiff  In  error'B  croas-u- 
amlnatliui  of  the  defendant  In  emur.  The 
bill  of  exception  shows  that  counsel  for  plain- 
tiff in  error  asked  this  question,  "When  did 
you  make  this  contract  with  Mr.  Jones  to 
sell  this  property?"  which  was  answered, 
"When  he  listed  the  propert7.**  The  Question 
was  immediately  repeated,  and  an  objection 
thereto  was  sustained,  and  an  exception 
takoL  Very  soon  thereafter  this  question 
was  again  repeated,  whereupon  the  presiding 
Judge  said,  aftw  an  objection  and  exception 
had  again  been  noted,  "If  you  ask  another 
ipieatton  that  kind,  I  will  stop  the  cross- 
lamination  of  this  witness."  No  exception 
was  taken  to  this  announcemrat,  and  the 
cross-examination  thenceforward  proceeded 
In  an  orderly  manner,  miere  Is,  therefor^ 
no  question  for  review  properly  presented 
the  record,  nor  does  the  plaintiff  In  raror 
show  that  this  announcement  of  a  future  In- 
tention, upon  the  happening  4tf  an  event 
which  in  fact  never  did  happen,  prejudiced 
bis  rights  in  any  manner  or  degree  whatever. 
The  preying  Jndge  must  be  allowed  a  cer- 
tain discretion  In  Uie  limitation     the  right 


of  cross^amlnatlon,  and  we  fail  to  see  that 
this  discretion  has  In  any  manner  been 
abused.  The  verdict  Is  fully  sustained  by 
the  evidence.  There  was  no  error  In  the  rul- 
ings of  the  court,  and  the  Judgment  of  the 
district  court  is  affirmed.  The  other  com- 
missioners concur. 


HEWITT  V.  EISBNBART. 
(Supreme  Court  of  Nebraska.    May  2,  lAOS^ 
Malpractice  —  Exfibt  Tsstimokt  —  Htpothet- 

ICAL   QDE8TION9  —  DSCLAKATIOSS  OP  FaKTT  — 

Pbtsioal  Condition— Trbathbnt^Dboebs  or 
Skill. 

1.  A  Judgment  will  not  be  set  aside  be- 
cause an  expiirt  witness  was  permitted  to  ao- 
swer  a  hypothetical  questioa  aBsumiug  a  fact 
unsupported  by  the  evitJeoce,  where  such  fa<--t 
was  the  only  hypothesis  of  the  qnestion,  nnr 
cpmbioed  with  others  based  upon  evidenne,  ao.! 
the  answer  could  not  mislead  the  jury. 

2.  It  is  not  prejudicial  error  to  permit  aik 
expert  to  state  what  steps  he  would  take  Ii> 
a  given  case,  if  the  question  does  not  refer  t» 
any  matter  in  dispute,  but  Is  merely  introduc- 
tory in  its  rharaeter. 

3.  Ueclarations  of  a  party  to  the  suit,  ex- 
planatory of  bis  physical  condition  at  the  time- 
tbe  declarations  are  made,  are  admissible, 
wbere  the  circumstances  warrant  the  inference' 
that  they  were  made  spoutaneously,  and  nol 
wilh  a  view  to  their  effect  upon  the  controversy. 
Whether  or  not  they  fall  within  this  rule  must 
be  left  largely  to  the  discretion  of  the  trial 
court. 

4.  Testimony  as  to  the  physical  condition- 
of  a  plaintiff  In  a  malpractice  case,  just  before- 
the  trial,  and  two  or  more  years  after  under- 
going the  treatment  complamed  of,  is  compe^ 
tent,  WDere  such  condition  is  aliuwn  to  be  the- 
result  of  the  injury  in  guestioa.  aod  Is  of  » 
permanent  nature. 

5.  The  law  requires  of  the  surgeon,  in  the- 
treatment  of  his  patient,  the  ezerdse  of  that 
degree  of  knowledge  and  skiJI  ordinarily  pos- 
sessed 1^  members  of  the  medical  profession. 

6.  In  a  malpractice  case  tt  is  not  neces- 
sary, to  sustain  a  verdict  for  the  plaintiff,  that 
all  the  expert  witnesses  called  should  consider 
the  treatment  pursued  hy  defendant  improppr. 
nor  will  the  fact  that  all  such  witnesses  agree- 
that  a  portion  of  such  treatment  is  proper  un- 
der some  circumstances,  In  Itself,  defeat  a  re- 
covery. 

7.  There  can  be  no  recoverr  for  expense  in- 
curred in  efforts  to  cr.re  an  injury  unless  it  be- 
shown  that  the  expense  so  incurred  waa  reason- 
ably necessary. 

(Syllabus  by  the  Court.) 

Commissioners*  decision.  Error  to  district 
court.  Saline  county;  Morris,  Judge. 

Action  by  John  Elsenbart  against  Hamil- 
ton W.  Hewitt  Judgment  for  plaintiff.  De- 
fendant brings  error.  Affirmed. 

Robert  Ryan  and  V.  I.  Foss,  tot  plaintiir 
In  error.  J.  D.  Pope  and  Hastings  St  Mc- 
Glntle.  for  defendant  In  error. 

IRVINE,  O.  This  action  was  begun  by- 
defendant  in  error  against  plaintiff  in  error 
to  recover  damages  on  account  of  the  al- 
1^^  negligent  and  unskillful  setting,  dress- 
ing, and  caring  for  of  a  brok^  leg  of  de- 
fendant in  error  by  plaintiff  in  error,  a  phy- 
sician and  snrgeon.  The  answer  admitted 
the  treatment  of  the  broken  leg,  but  duded 
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nr^lgenoe  and  want  of  AUl,  and  aUeged 
that  any  InJnry  sustained  hy  defendant  In 
«rn>r  was  due  to  his  own  negligence  and 
•dlsobedjenee  of  plaintiff  In  error's  Instrnc- 
tloiw.  nils  the  reply  denied.  A  Terdlct  was 
found  and  judgment  rendered  for  defendant 
In  error. 

It  appeared  tiiat  defendant  In  error  suf- 
fered an  oblique  fracture  of  botli  tibia  and 
fibula  at  the  Junction  of  the  middle  and 
lower  third  of  those  bones.  The  accident  oc- 
«nrred  in  the  country,  at  night,  and  plaintiff 
In  error  called  the  followlug  morning.  He 
reduced  the  fracture,  having  the  assistance 
«f  defttidant  In  error's  son,  at  least  fntere 
la  some  testimony  that  another  pwson  also 
aaristed.  He  then  placed  the  limb  In  flints 
made  at  the  time  from  pieces  of  Ught  pack- 
ing box.  A  posterior  splint  was  used,  ex- 
tending from  about  six  or  eight  inches  tibove 
the  knee  to  below  the  heel.  This  was  pad- 
ded with  cotton,  and  wrapped  with  cloth. 
To  this  splint  was  attached,  at  right  angles, 
a  footboard.  Two  lateral  splints  were  used, 
extending  from  below  the  Icnee  to  the  nnlde. 
Bandages  were  placed  aroimd  all  these 
splints.  Including  one  binding  the  foot  to  the 
footboard.  A  space  seems  to  hare  been  left 
at  the  sent  of  fracture,  whereby  some  local 
treatment  was  thereafter  applied  without 
remoTlng  the  splints.  The  splints  were  not 
removed  until  about  the  third  week  after 
the  Injury.  On  the  thirty-second  day  the 
splints  were  finally  removed,  and  a  plaster  of 
Paris  dressing  applied,  which  was  renewed 
oQce  or  twice  thereafter.  After  the  flrat 
plaster  of  Paris  dressing  was  applied,  IQlsen- 
bart  got  crutches,  and  moved  about  some- 
what The  final  result  was  a  diortenlng  of 
the  leg  about  one  Inch  and  a  half,  caused 
by  a  displacement  of  the  fragments  of  the 
bones,  ttie  lower  pieces  extending  up  along- 
side the  upper,  and  all  four  ends  uniting 
laterally.  This  tendency  towards  shortening 
seems  to  have  been  first  otoerved  when  the 
first  phister  of  Paris  dressing  was  removed. 
When  it  was  renewed  a  weight  was  at- 
tached, apparently  to  the  lower  part  of  the 
new  dres^ng,  by  means  of  a  cord  and  pul- 
ley. Upon  all  other  points  at  all  material 
to  the  case  there  Is  a  marited  conflict  of  evi- 
dence. A  great  deal  of  expert  testimony 
was  taken,  which,  as  seems  to  be  usual  in 
such  cases.  Is  bewllderlngly  Inharmonious. 
A  great  many  exceptions  were  taken  to  the 
admission  and  rejection  of  testimony.  We 
riiall  notice  only  those  specifically  referred 
to  In  the  briefs,  simply  observing  that  the 
other  exceptions  are  of  minor  Importance, 
and  not  well  founded. 

Dr.  Beghtol,  a  witness  (Or  defendant  In 
error,  was  asked:  "Can  a  limb  be  extended 
In  the  kind  of  a  fracture  we  speak  of,  and 
properly  set  without  the  assistance  of  some 
«ther  than  the  surgeon."  mils  was  not 
founded  upon  any  evidence  In  the  case,  all 
the  witnesses  agreeing  that  Dr.  Hewitt  had 
some  assistance.  If  this  element  bad  been 


Interjected  in  a  question  containing  any  oth- 
er elements  founded  upon  the  evidouoe,  the 
overruling  of  an  objection  thereto  would 
certainly  be  prejudicial  error.  We  cannot 
see,  however,  how,  standing  alone,  its  an- 
swer could  prejudice  idalntltt  in  error.  If 
an  element  not  within  tibe  evidence  be  com- 
bined with  others^  supported  by  evidence, 
an  answer  to  the  question  might  be  founded. 
In  part  or  entirely,  upon  the  hypothesis  im- 
properly assumed,  and  be  referred  by  the 
Jury  to  the  proper  hypothec  But  where 
the  Improper  hypothesis  stands  alone  no 
such  result  can  follow.  The  objection  should 
have  been  sustained,  but  the  error  was  with- 
out prejudice^  Mirnijtr  questions  were  put 
to  the  other  witnesses  without  objection. 

Dr.  Beghtol  was  also  asked,  in  effect,  what 
would  be  the  result  of  a  proper  reduction 
and  Improper  dressing  of  mtdh.  a  fracture, 
and  complaint  la  made  of  the  admission  of 
his  answer,  on  the  ground  that  it  assumed 
facts  not  proved.  There  Is  testimony  In  the 
record  tending  to  show  an  Improper  dress- 
ing, and  tlte  OTerrnllDg  of  the  objection  wm 
right 

Dr.  Watson  vraa  asked:  "What  would  be 
your  first  steps  In  a  fracture  of  that  char- 
acter. If  It  was  at  the  juncture  of  the  lower 
and  middle  third  of  the  tibia  and  fibula,  or 
both  bones  of  the  leg?"  Other  similar  ques- 
tlons  were  put  but  called  forth  no  anawer, 
except  in  accordance  with  the  steps  actually 
taken  by  Dr.  Hewitt  These  questions  were 
Introductory,  and  when  the  witnesses  were 
called  upon  for  a  professional  opinion  uptm 
the  case  the  form  of  the  Interrogatory  was 
changed  so  as  to  call  for  a  description  of 
"what  would  be  proper"  treatment  What 
course  a  particular  surgeon  would  take 
would  not  be  competent  evidence  upon  an 
issue  in  the  case,  but  such  questiuis,  when 
purely  of  a  preliminary  character,  and  not 
calling  forth  evidence  upon  contested  points, 
are  not  prejudicially  erroneoua. 

A  witness  called  to  show  the  extent  of 
Ejlseubart's  injuries  testified  that  he  employ- 
ed Eisentwrt  to  work  for  blm,  and  dlrecieo 
him  to  do  some  spading;  that  Bisoibart 
failed  to  make  proper  progress  with  xhist 
work,  and,  on  witness'  asking  him  me  rea- 
son, Elsenbart  explained  that  his  inability  tr> 
use  the  spade  was  due  to  the  then  condition 
of  his  leg.  The  admission  pf  this  dedaratlou 
la  assigned  as  error.  There  can  be  no  doubt 
that  the  declarations  of  a  party  as  to  a  past 
occurrence  would  be  inadmissible,  unlesia  in 
the  nature  of  admissions,  but  here  the  ques- 
tion under  Investigation  was  the  phvaical 
condition  of  the  plaintiff  at  the  tlnui  ihr 
declarations  were  made.  Statements  made 
to  physldana  called  upon  for  treatment  have 
been  held  admlsslUe  even  when  thi.-y  re- 
ferred to  past  occurrences,  and  declamdon>i 
to  others  are  admissible  when  confliicl  to 
present  feelings  or  conditions.  They  may,  of 
course,  In  some  cases,  be  Emulated;  but  thoy 
mast,  from  necessity,  be  admitted  In  cvl- 
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dence,  e^edaHy  where,  am  In  tbSa  case, 
tbere  are  no  gronnda  ibowii  for  belh^vtng 
they  were  made  for  an  ulterior  puiiinw. 
Hie  Mai  court  must  be  penuitted  to  exer^ 
dae  its  discretion  rery  largely  in  determtn* 
Ing  whether  die  dedarationa  were  made  un- 
der such  draxmataDoea  as  to  permit  the  In- 
ference that  tuey  were  gmulne  e]q>remiitiua, 
and  the  Jmr  must  be  1^  to  detennluc 
whether  or  not  sndi  inference  shall  bo 
drawn.  OreenL  St.  102;  Toxni^  Co.  t. 
Andrews,  lilQ  Ind.  188,  1  N.  B.  Hep.  3li4; 
BaUroftd  Co.  t.  Newell.  104  Ind.  264.  3  N.  B. 
Rep.  SSd;  Blair  t.  Madison  Co.,  (Ijwo.^  4o 
N.  W.  Hep.  1093;  EcUm  t.  Bates,  20  Ala. 
655;  Howe  v.  Ptoinfield,  41  N.  U. 
Towle  T.  Blake,  48  N.  H.  92;  Kennnrd  t. 
Burton.  25  M&  88;  Elliott  t.  Van  Bnrun,  S3 
Ulnh.  49. 

Complnint  is  made,  In  a  general  marniT,  of 
the  court's  allowing  the  general  result  of 
the  Injuty  to  be  shown.  Instead  of  confinlnK 
the  QFoof  to  the  excess  of  injnry  and  suf- 
fering beyond  that  necessarily  entoUed  by 
such  an  acddent.  There  was  evidence  as  to 
the  extent  of  shortening  ordinarily  to  be 
expected  in  such  cases,  and  as  to  the  l('u,rth 
of  time  usually  occupied  in  the  healing  i»ro- 
ceas.  In  such  cases  the  exact  quantum  of 
damages  la  not  ausc^lble  at  direct  and  ex- 
act proof,  but  must  be  left  for  the  Jury  to 
admoamire.  under  appropriate  Instractlons. 
By  an  Instruction  correct  In  Its-  terms,  and 
not  excepted  to  by  plalntlfF  In  error,  the 
Jury  was  limited.  In  admeasuring  damages, 
tn  the  pain,  suffering,  and  Injury  caused  by 
the  negUgence  of  plaintiff  in  error. 

It  is  also  contended  that  testimony  of  sur- 
geons as  to  the  condition  of  BIsenbart's  leg 
shortly  before  the  trial  was  Improperly  ad- 
mitted. This  testimony  relates  to  the  length 
and  shape  of  the  leg,  and  it  was  shown  that 
this  condition  was  due  to  the  position  In 
which  the  bones  had  united  after  the  frac- 
ture. The  condition  of  the  leg  at  the  trial 
was  thus  clearly  connected  with  the  injury, 
and  the  testimony  was  properly  admitted. 

It  is  urged  that  the  eighth  Instruction  Wi<s 
misleading  as  to  the  onus  probandl.  The 
giving  of  this  Instruction  was  not  objected  to 
in  the  motion  tor  a  new  trial,  nor  Is  It  aB>- 
signed  as  error.  Errors  In  the  giving  of  i:j- 
structlons  will  not  be  conddered  unless  f*ne- 
dflcally  assigned.  This  has  been  repeaundy 
dedded.  Russel  v.  Rosenbaum.  21  Neb.  709, 
40  N.  W.  Rep.  287. 

The  errors  Bpeclflcally  assigned  In  the  giv- 
ing and  refusing  of  Instructions  relate  only 
to  those  requested  by  the  parties.  The  tran- 
script of  the  record  fails  to  group  the  in- 
structions in  such  a  manner  as  to  dlstlngai'ih 
very  clearly  those  ^ven  by  the  court  of  its 
own  motloD,  and  those  requested  by  the 
parties.  Objection  Is  made  to  the  glviiig  of 
those  numbered  1,  2,  and  3  asked  by  de- 
fendant In  error.  Nob.  2  and  3  appear  from 
the  recoM  to  have  been  refused.  No.  1  Is  as 
follows:  "When  a  surgeon  ondertakea  a 


case  of  a  fraetare  or  broken  limb,  the  Im- 
^ed  contract  on  his  port  la  that  he  po»- 
scsaea  the  ordinary  afclll  and  ability  In  hbt 
profession,  and  that  be  will  uae  that  akiU 
and  ability  wlUi  dUlgntce  In  and  about  the 
cure  of  bla  patlMita,  such  as  sorgeona  or6l- 
norily  employ."  While  the  language  at  tnia 
Instruction  la  not  ao  well  chosen  as  might 
be  dedred,  it  teiriy  atatea  the  rule  govern- 
ing such  casea,  and  Is  not  errtmeoua. 

The  refusal  to  give  a  number  of  Instnic- 
tlons  asked  by  i^intUf  In  error  la  assigned 
OS  errw.  The  law  la,  for  the  most  part, 
stated  correctly  In  these  Inatructiona,  but 
the  points  covered  w^e  all  subsbmtially 
embraced  In  the  InstmctlfmB  given  by  the 
court  of  its  own  motion.  There  waa  no  er- 
ror In  refusing  them. 

It  Is  urged  that  the  evidence  is  not  sof- 
fldeut  to  sustain  the  verdict  It  Is  not  ctMir 
tended  that  Dr.  Hewitt's  treatment  of  the  In- 
jury, aa  enlightened  by  the  testimony  of  some 
of  the  experts,  would  not  amount  to  negli- 
gence, but  the  point  urged  seems  to  be  that, 
the  experts  disagreeing  among  themselves, 
and  all  of  them  indordng  a  portion  of  the 
treatment  pursued  as  proper  under  some 
drcumstancee.  It  cannot  be  said  that  Dr. 
Hewitt  failed  to  exerdse  that  decree  vt 
skill  ordinarily  possessed  and  exercised  by 
iiiembers  of  his  profession.  In  other  words, 
that  if.  In  such  cases,  the  testimony  ahowa 
that  some  surgeons  consider  the  treatmmt 
adopted  as  proper,  there  can  be  no  recovery. 
The  adoption  of  this  view  would  be  to 
change  the  rule  of  liability  ao  as  to  hold  a 
surgeon  respondble  only  when  his  acts  evi- 
dence a  want  of  skill  below  that  of  the 
most  unskillful  sui^eon  whom  the  defeii(1-<>-' 
might  be  able  to  produce.  The  Joty  must 
Judge  of  the  skill  and  qnallflcatlons  of  the 
expert  witnesses,  as  weu  as  of  the  defeudnii: 
in  the  action,  and  It  Is  for  the  Jury  to  any 
upon  all  the  evidence,  what  treatmmt 
auioimted  to  negligence,  under  the  role  of 
abill  required. 

Only  one  other  question  remains  for  consid- 
eratioa.  The  petition  alleges.  In  laying  the 
damages,  that,  by  reasmi  of  the  wrong  com- 
plained of,  defwdant  in  error  had  unnec- 
essarily incurred  great  expense  in  endeavor- 
ing to  be  cured  oi  tbe  defect  This  was  un- 
doubtedly a  derical  error  In  drawing  the 
petition,  and,  did  the  evidence  sustain  any 
clulm  for  damages  of  that  character,  on 
amendment  might  at  tills  time  be  permitted. 
Homan  v.  Steele,  18  Neb.  652,  26  N.  W. 
Rep.  472.  The  only  testimony  upon  this  point 
Is  as  follows:  "Were  you  at  any  expense 
for  medicine  and  treatment?"  "Only  a  dno- 
tor's  bUl."  "How  much  was  thatr*  (0\y 
Jected  to  as  Immaterial  and  Irrevelant.  Over- 
ruled, and  defense  excepts.)  "About  f^." 
There  Is  nothing  to  show  when  or  how  thlK 
expense  was  Incurred;  whether  It  was  due 
to  injuries  produced  by  defendant's  negli- 
gence; whether  the  expense  was  necessary, 
or  the  amount  of  the  UU  reaaonable.  No 
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recoTery  could  be  bamd  on  aach  evidence, 
and.  as  It  waa  probably  considered  by  tbc 
Jury  In  estimating  the  amount  of  damages 
susuibied,  tbe  case  should  be  rereraed  and 
remanded,  unless  withbi  30  days  defendant 
In  error  file  a  remittitur  to  the  amount  of 
t85,  and  Intwest  at  7  per  cent,  from  the 
date  uf  the  Judgment  Shonid  this  be  done, 
the  JiHlmnent  will  be  affirmed.  Judgment 
aecordinfily. 

RAOAN,  C,  concurs.  RTAN,  a>  took  no 
part  In  the  deelaUm. 


ORAT  T.  DISBROW  et  al.  ' 
(Sopreme  Coart  of  Nebraska.    May  2,  1S&3.) 

tqi  ITT— HkvIBW— M'ITH>V  FOK  NlSW  TlUAL. 

Tn  order  to  revtew  tne  proceedlnfts  In 
tbe  trial  of  an  eqnity  cane  by  a  petition  In 
error  a  motioo  for  a  new  trial  moit  be  filed. 
a«  iu  au  lu-tiun  at  law.  Carlow  v.  O.  Aultiuaa 
A.  Co.,  44  N.  W.  Rep.  873,  28  Neb.  072. 
iSjilabus  by  tbe  Court) 

Couiuiis^oneis'  decision.  Error  to  district 
court,  Duuglus  county;  Wiikelty,  Judge. 

Action  by  M.  A.  Dlsbrow  &  Co.  against  C. 
E.  (^rtl  St  Bro.  and  Adolpb  H.  Gladstone,— 
Frwl  W.  Gray  Interrenlng.  Decree  for 
plaintlfTa  The  Intervener,  Gray,  brings  er- 
ror. Affirmed. 

Tlliarton  &  Balrd*  for  plolnttff  In  error. 
IfonigumeiT,  Charlbm  A  Halt*  for  defendants 
tn  error. 

RAGAX.  C  The  decree  which  Is  sought  to 
be  renewed  In  this  case  was  rendered  In 
the  court  below  ou  the  14tfa  of  January,  1801, 
and  a  transcript  of  the  erldonce  and  the  pro- 
ctHHllngs  of  the  court  bolmv  was  filed  In  thla 
court  August  21,  1891.  More  than  six  months 
baring  elapsed  between  the  date  of  the  ren- 
dition of  said  decree  and  the  filing  hi  this 
court  of  the  transcript  of  the  proceedtngs  and 
ertdenoe,  this  case  cannot  be  tKed  here  as 
an  appeaL  It  appears,  also,  from  looldng 
Into  tite  record,  that  no  motion  for  a  new 
trial  was  filed  In  the  court  below.  We  are 
therefore  precluded  from  examining  the  tes- 
tliiiouy  to  see  If  the  decree  Ib  supported  by 
tlie  pri(U«nce.  Corlow  t.  C.  Aultman  &  Co., 
2X  Neb.  «72.  44  N.  W.  Rep.  873.  The  Judg- 
ment of  the  district  court  Is  therefore.  In 
all  things,  affirmed.  The  other  oommlssloDerB 
concur. 


RTVERSIDB  COAL  CO.  t.  HOLMKS. 
(Sttprane  Gonrt  of  Nebraska.    Blay  2.  1803.) 

CoNTKAi  T  or  BaLR  —  BRBACB  —  ALbBOATluN  Of 

Uark'.t  Vai-vb— AssiorfMKNT  or  BaROKS. 

1.  The  statotorr  asidgnnwDt,  fai  a  nwdon 
for  a  new  trial,  of  ''errors  of  law  oecarrlug  at 
tbe  trial,  and  dnl^  extrepted  to,"  Is  snffident 
to  preM^nt  for  review  the  rullntr  of  the  court 
Dpoii  a  deniDrrer,  ore  tenufi.  Interposed  before 
the  intniduetioa  of  any  erklence. 

2.  Id  an  action  for  damages  for  refaring 
tn  ddirer  goods  In  pnmnance  of  a  contract  of 
mmla,  whan  no   eonsaquential   damages  are 


claimed.  It  is  not  necessary  to  all^  the  market 
valne  of  the  goods. 

3.  Tbe  failure  of  a  jury,  in  assessing  tbe 
amount  of  recovery,  to  allow  interest  upon  a 
8nui  due  upon  contract,  is  not  presented  for 
review  by  tbe  aKsiguiuent,  in  a  motion  for  a 
new  trial,  that  tbe  verdict  Is  not  supported  by 
■nfBcient  evidence. 
(Syllabus  by  the  Court.) 

Commls^oners*  decision.  Error  to  district 
court,  Lancaster  couuty;  TIbbets,  Judge. 

Action  by  the  Itlvet^de  Coal  Company 
against  Lconldas  K.  Holmes.  Judgment  for 
defendant  Piuintltr  brings  error.  Affirmed. 

W.  B.  Comstock.  for  plaintiff  In  enrar.  U. 
J.  WUtmofe,  for  defendant  ta  error. 

IRVINE,  G.  The  phdntlff  In  error  began 
this  action  to  recover  the  sum  of  fUti.8(t,  with 
Interest,  for  coal  sold  and  delivered  by  plain- 
tiff  to  defendant  'ine  defendant,  by  an- 
swer, admitted  bis  Indebtedness  to  plain- 
tiff  OS  alleged  in  the  petition,  and  cotmter- 
<daimed  for  damages,  allegtug  that  In  April, 
1888,  a  contract  was  entered  into  between 
the  parties,  whereby  the  plaintiff  agreed  to 
furnish  to  defendant  all  coal  that  defend- 
ant should  reqidre  in  hla  brick  jrards  duiv 
Ing  tbe  season  of  IUSS  at  an  agreed  price 
of  ^  per  ton;  that  plaintiff  foiled  and  re- 
fused to  furnish  such  coal,  and  that  defend- 
ant was  unable  to  obtain  the  same  except 
at  a  much  hii^er  price;  that  by  reason  uf 
the  failure  of  the  plaiutlff  to  comply  with 
his  contract  the  defendant  was  compelled 
to  pay  a  much  greater  sum  for  the  coal  re- 
quired by  blm  In  his  business  during  said 
year,  to  his  damage  in  the  sum  of  $200.  A 
reply  was  filed,  which  It  la  not  necessary  to 
set  forth  In  order  to  an  understanding  of 
the  queatlona  presented  for  review.  There 
was  a  verdict  finding  due  the  plaintiff,  up- 
on ItB  cause  of  action,  $U8JiO,  end  to  the  de- 
fendant, upon  his  counterclaim,  (1(6.25,  and 
a  general  finding  for  the  defendant  of  the 
difference  between  these  suois,— ^30.30. 

The  admission  in  evidence  of  tue  deposi- 
tion of  John  Welhe  is  assigned  as  error.  Ob- 
jection was  made  to  the  rending  of  this 
deposition  when  offered,  whei-eupou  a  wit- 
ness was  called  for  the  purpose  of  proving 
AA'eihe's  inabUlty  to  be  present  at  the  trial. 
After  this  testimony  was  taken,  there  was 
no  ftu^er  objection  to  the  reading  of  the 
deposition.  Upon  the  contrary,  the  attorney 
for  the  plaintiff  said,  "I  suppose*  If  that  is 
the  fact,  and  he  Is  nnaUe  to  come,  we  will 
have  to  allow  hia  depoaitlon  In."  Thereup- 
on the  deposition  waa  read,  without  further 
objection  or  exception.  This  court  cannot, 
therefore,  pass  upon  the  admlSBtblllty  <tf 
th<s  evidence. 

Tbe  giving  of  certain  instructions  by  the 
court  of  its  own  motion,  and  the  refusal  to 
give  certain  instructions  asked  by  the  plain- 
tiff, Is  also  asdgued  as  error;  but  these 
questions  were  not  presented  to  the  trial 
court  in  the  motion  for  a  new  trial,  and 
therefore  cannot  be  here  considered. 
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(Tpcn  the  opening  of  tiie  trial  the  plain- 
tiS  objected  to  the  introdnctloD  of  any  evl- 
<deuce  in  si^port  of  ttie  connterdalm,  for 
the  reason  that  the  answer  did  not  omtalu 
mffldent  &cti  to  erastitate  a  defense  to 
plalntUTs  action,  or  a  cross  action  against 
4t  TbiB  objection  was  overruled,  and  this 
action  of  the  trial  court  Is  assigned  as  error. 
It  is  urged  by  defendant  that  the  mo- 
tion for  a  new  trial  Is  not  sulllciait  to  pre- 
sent this  question;  but  by  section  S17  ai 
tiie  Code,  as  amemled  tn  1S81,  It  Is  suffi- 
-cloit.  In  assigning  the  grounds  of  a  motion 
for  a  new  trial,  to  state  the  same  In  the 
language  of  the  statute,  without  further 
particularity.  Jt  the  ruling  of  the  coort  was 
erroneow^  It  was  an  error  of  law  occurring 
■at  tbs  trial,— an  asstgnmait  wbldi  does  ap- 
.pear  In  the  motion  tor  a  new  triaL  Up(m 
this  pobit  the  plaintiff  contends  that  the  an- 
swer was  tnsnfflclent,  in  not  alleging  the 
market  value  of  the  coal  at  the  time  and 
place  when  and  where  it  shoold  have  bera 
delivered.  Railroad  Go.  t.  Bntcbhis,  81  Neb. 
572,  48  N.  W.  Bep.  898,  Is  dted  In  support 
of  that  Tlew.  That  case  was;  however, 
based  upon  a  failure  to  dellTer  goods  pur^ 
chased  for  the  pnriKWe  of  resale,  and  the 
•damages  sought  to  be  recovered  oraslBted 
of  loss  of  profits.  The  attempt  was  to  bold 
the  vendor  liable  for  consequential  dam- 
ages, and  the  court  hdd  that  the  oomiter- 
dalm,  in  falling  to  allege  the  contract  price 
and  the  market  value,  was  Insuffldait  to 
support  such  damages.  At  the  comnum  law, 
general  damages,  such  as  the  law  presumes 
to  arise,  as  being  the  natural  and  neceasazy 
result  of  the  wnmg  complained  ot  were 
not  required  to  be  pleaded.  Damages  for 
breach  of  contract  to  buy  or  sell  goods  were 
wltldn  this  rule.  Boorman  v.  Nosli,  9  Bam. 
&  a  145.  (by  Lord  Tenterden;)  1  Chit  PL 
836.  The  forms  of  declarations  on  sudi 
causes  of  action  contained  no  averment  of 
market  value.  2  Chit  PL  269.  The  Code 
lias  not  changed  the  rules  of  pleading  in 
this  r^ard.  Haxw.  Code  PL  pp.  79,  lia 
Even  if  the  oounterdlaim  had  been  Insnffl- 
dent  to  Jnstuy  the  admlsslmi  of  evidence 
as  to  the  actual  damage,  It  veiy  clearly 
alleged  a  breach  of  contract,  fbr  which  de- 
fendimt  would  be  entitled  to  nominal  dam- 
ages, at  least;  and  tiie  demurrer,  ore  tenns, 
should  have  been  overruled  for  that  reason. 

It  is  argued  that  the  verdict  cannot  be 
sustained  tor  the  reasim  that  the  Jury  ^ed 
to  allow  Interest  In  computing  ttw  amount 
due  the  plalntiir  on  its  petition.  The  only 
assignment  of  error,  dther  hi  the  motion  fco- 
a  new  trial,  or  in  the  petititm  on  error, 
which  by  any  possible  construction  could  be 
made  to  cover  this  point.  Is  Oiat  the  ver- 
dict Is  not  supported  by  snfflctent  evldoioe. 
We  do  not  think  this  aadgnment  sufttdent 
It  is  true  that  in  the  case  of  Bnrfcholder  v. 
Bnrkholder,  25  Neb.  270,  41  N.  W.  Rep.  145, 
it  is  said  that  It  Ls  probable  that  the  assign- 
ment tliat  the  vwdiet  Is  not  sustained  by 


soflldent  evidence,  liberally  construed,  will 
cover  the  pohit  Oat  the  verdict  Is  excess- 
ive. Bat  in  V<dkeE  t.  Bank,  26  Neb.  002, 
42  N.  W.  Bep.  733,  and  in  Bverett  v.  Tid- 
ball.  84  Neb.  803.  52  N.  W.  Bep.  810.  It  is 
dteUnctly  hdd  ttiat  errors  In  assessment  of 
damages  must  be  assigned  in  the  motion 
for  a  new  triaL  Sectloi  814  of  the  Code, 
providing  grounds  for  a  new  trial,  gives,  In 
the  fifth  Bubdivislou,  "error  In  the  asaeas- 
m&it  cf  tba  amount  of  recovery,  whether 
too  large  or  too  small,  where  the  action  Is 
upon  a  contract,  or  for  the  Injury  or  de- 
tentim  <a  property."  Here  Is  a  special 
ground  assigned,  evidently  not  meant  to  be 
Included  within  the  others;  and,  where  the 
error  complained  ot  was  the  failure  to  allow 
Interest,  it  Is  very  clear  that  such  error 
Should  have  been  called  by  this  appropriate 
assignment  to  the  attention  of  the  trial 
court,  where  it  could  have  been  readily  cor- 
rected. Great  injustice  would  be  done  by 
permitting  the  very  general  asslgnmrat  of 
Insuffldency  of  evidence  to  cover  such  a 
point,  and  lead  to  the  reversal  of  a  Judgmoit 
In  this  court  without  requiring  the  predae 
question  to  be  called  to  the  attention  of  the 
trial  Judse.  Affirmed.  The  other  commis- 
sioners concur. 


PALHEB  at  aL  V.  BIGB. 
(Supreme  uiurt  of  Nebraska.    May  X  1893.) 

CUDIT— la&BlUTr— CuHPLlASCB  WITH  CONDI- 
TIONS. 

1.  A  coDtrmct  to  accept  drafts  thereafter 
to  be  drawn  apoa  certaiii  conditions  can  be 
made  tlie  basis  of  a  recovery  by  the  payee  of 
Bucb  drafts  only  npoD  showing  fall  and  exact 
compliauce  with  each  of  said  conditions. 

2.  A  party  who  contracts  in  writing  to  ao- 
cept  and  pay  such  drafts  as  shall  be  drawn  by 
a  party  named,  in  favor  of  another  party  also 
named,  upon  compliance  with  certain  condttlonB, 
iK  atMiiiiiiel.7  lial-le  upon  OrHtlH  iiniwu  ».<  <it;i- 
templated,  irrespectire  of  the  cooditioD  of  tlie 
geufral  account  between  the  drawer  and  drawee 
at  the  time  such  draft  ts  made> 

(ISi-Uabua  by  the  Ooart) 

Commissioners'  decision.  Error  to  district 
court,  Douglas  county;  George  W.  Doane, 
Judge. 

Suit  by  Charles  B.  Rice  against  Palmer, 
Blchman  &  Co.  ou  a  letter  of  credit  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Affirmed. 

Ghas.  OflTutt,  fbr  plalntdfb  in  ecnur.  Charles 
B.  Rice  and  Oregoty,  Day  ft  Day,  for  de- 
fendant In  error. 

BTAN.  a  On  the  date  therein  named,  the 
plaintiffs  In  error  exsooted  the  f<^wlng  in- 
stmment  In  writing:  "Soutii  Omaha.  Neb., 
AptU  19th.  1888.  Ghas.  B.  Bioe,  Endlcott, 
Neb.:  Until  fmrth«r  notioe  We  wm  pay  H. 
C  Dawson's  drafts  for  cost  of  stock  oon- 
slgned  to  us.  bill  of  lading  attadied  when  pre- 
sented. Tours,  truly,  I^lmer,  lUdunan  & 
Co.  Blauchard."   The  eridemse  shows  that. 
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suterlor  to  the  above  date.  Palmer,  Itlchman  ; 
&  Co.  had  given  a  more  unlimited  letter  of 
credit  to  ttae  Eudlcott  Bank  In  favor  of  H. 
C.  Dawson,  which  was  superseded  by  tliat 
above  set  oat,  upon  the  suggestion  of  Mr. 
Blanchard,  a  membor  of  said  firm,  upon  Its 
date;  that  after  April  19,  1888,  H.  C.  Daw- 
son bought  and  shipped  cattle  and  hogs  to 
Palmer,  Rlchman  &  Co.,  a  live-stock  com- 
mission firm  doing  business  at  South  Omaha, 
Xeb.;  that  the  Endlcott  Bank,  which  was 
but  another  name  for  Charles  B.  Rice,  ad- 
vanced the  money  to  pay  chedu  issued  by 
H-  C.  Dawson  for  stock  purchased  by  him; 
that  uie  commisdon  upon  tinndling  said  stodt 
at  Soath  Omaha  was  divided  between  said 
firm  and  H.  C.  Dawson;  that  upon  the  pur- 
chases b^ng  completed  It  was  usual  for  H. 
C.  Dawson  to  draw  upon  Palmer,  BlcUman 
&  Co.  for  the  amounts  expended  to  make  such 
purchases  for  each  ^pment,  In  favor  of  the 
Eudlcott  Bank,  by  which  such  drafts  were 
forwarded,  accompanied  by  a  bill  of  lading, 
upon  which  the  same  were  paid  by  Palmer, 
Rlchman  &  Co.;  that  upon  one  occasion  the 
bill  of  lading  was  omitted,  whereupon  Palm- 
er, Rlchman  &  Co.  expostulated  with  said 
baiik  In  respect  to  said  omission.  These  ship- 
ments were  continued  until  August  13,  ISSS, 
when  there  was  drawn  a  draft  as  follows: 
"$1,400.00.  The  Eudlcott  Bank.  Eudlcott, 
Neb.,  Aug.  13th,  1888.  Pay  to  the  order  of  the 
Endicott  Bank  fourteen  hundred  and  no-100 
dollars.  H.  C.  Dawson.  To  Palmer,  Rlchman 
&,  Co.,  South  Omaha,  Neb."  Hie  advances  cov- 
ered by  the  above  draft.  It  is  claimed  by 
defendant  in  error,  were  made  previous  to 
and  entUng  with  August  10,  188a  It  Is  cer^ 
tain  that  the  car  of  cattle  and  car  of  hogs 
shipped  on  August  10.  1888,  were  received  by 
the  plaintiffs  in  error  at  6  o'clock  in  the  fore- 
noon of  the  next  day,  and  were  sold  the  same 
day  for  $1,604.45,  net  The  proceeds  of  (Ills 
sale  the  plaintifts  In  error  applied  towards 
the  payment  of  a  draft  for  $1,700,  drawn  up- 
on them  by  H.  O.  Dawson,  of  date  August  6, 
18S8,  and  accepted  August  8th.  This  draft 
is  naarked  "Paid,"  August  11,  1888.  To  this 
draft  no  bill  of  lading  was  attached.  When 
this  appllcitlon  of  the  net  proceeds  of  the  sale 
of  the  cattle  and  hogs  had  been  made,  it 
left  Dawson  ovwdrawn  with  plfllntiffs  In  er- 
ror $656,  according  to  the  evidence  of  Mr. 
Blanchard.  About  the  13th  day  of  August, 
ISss.  the  defendant  In  error  procured  from 
the  agent  of  the  railroad  company,  or&e 
whose  line  Hie  above  two  cars  of  stock  had 
been  shipped,  a  MU  of  lading  for  the  same, 
which,  with  the  afbresald  draft  for  $1,400, 
was  forwarded  to  South  Omaha.  the 
IStli  day  of  August,  1888,  the  said  draft,  ac- 
companied 1^  said  bm  of  lafflng,  was  pre- 
sented to  the  plaintlffla  tai  error  for  payment, 
and  payment  was  retfosed;  whereapcm  salt 
was  bron^t  npon  Om  letbw  of  csedlt  afore- 
said tor  the  amonnt  of  said  draft  and  pro* 
test  fees.  On  Hie  22d  day  of  Kay,  1S90,  a 
TCTdict  was  found  by  the  Jury  In  favor  of 

v^K.w.no.S— 17 


tiie  defendant  in  error,  for  the  sum  of 
$1,578.49,  upou  which  Jndgmeut  was  duly 

rendered. 

Plaiutiffs  In  error  contend  that,  as  this  suit 
was  in  effect  upcm  an  agreement  to  accept 
drafts  to  be  drawn  on  certain  conditions,  it 
must  be  shown  as  a  condition  precedent  to 
the  right  of  recovery  that  said  conditions 
have  l>eea  fully  and  exactly  compiled  with 
by  the  party  dalmlug  Its  ben^ts.  Without 
doubt  this  position  is  correct  To  entitle 
plaintUf  to  recover  upon  an  agreement  to  .ic- 
cept  future  drafts  for  atodk.  purchased  with 
bill  of  lading  attached,  it  was  Incumbcut  up- 
on the  plaintiff  to  show  afflnuatively  that  the 
draft  was  for  stock  purchased,  and  such  draft 
must  have  been  accompanied  by  a  bill  of 
lading.  The  contract  of  the  parties  required 
the  concurrence  of  these  conditions,  nothing 
could  dispense  with  either  of  them,  and  the 
Juiy  was  so  informed  In  the  Instructions  of 
the  court.  There  was  evidence  sufflcdent  to 
sustain  the  verdict  of  the  jury  as  to  these 
conditions  precedent;  their  finding,  therefore, 
settled  this  fact  In  favor  of  the  defend.int  in 
error.  Plaintiffs  in  error,  however,  strenu- 
ously insisted  that  having  paid  the  draft  of 
$1,700  drawn  by  H.  C.  Dawson  on  August 
6th,  they  shonld  be  protected  as  against  tbe 
draft  of  the  date  of  August  1.1th,  even  though 
the  latter  draft  alone  was  accompanied  by  a 
bill  of  lading.  It  is  also  contended  that  plain- 
tiff in  error  should  have  been  permitted  to 
show  what  was  the  state  of  the  account  be- 
twem  Palmer,  Rlchman  &  Co.  and  Dawson 
just  prior  to  the  receipt  of  the  two  car  loads 
of  stock  on  the  morning  of  August  11th,  as 
to  which  party  was  owing  the  other.  These 
contentions  lose  sight  of  the  fact  that  the 
rights  and  liabilities  of  all  the  parties  to  the 
letter  of  credit  are  to  be  measured  strictly  by 
Its  terma  As  cotmsel  for  plaintiffs  in  error 
has  Justly  insisted,  the  plaintiff  In  the  district 
court  was  entftied  to  recover  only  upon  a 
strict  compliance  with  the  terras  of  tlie  in- 
stroment  npon  which  suit  was  brought.  It 
devolved  upon  Mm  to  diow  afflmiatively 
that  the  draft  was  for  the  cost  of  the  stock 
shipped  to  Palmer,  Rlchman  &  Co.,  and  thnt 
a  Ull  of  lading  accompanied  the  same.  On 
the  othep  hand,  there  was  by  the  same  agree- 
ment devolved  upon  plaintiffs  in  error  the 
correlative  duty  of  providing  for  payment  of 
such  drafts  as  should  be  drawn  upon  them 
within  the  strict  terms  of  tbe  letter  of  credit. 
The  acceptance  of  all  such  drafts  In  advance 
was  burdened  with  only  two  conditions;  one, 
that  the  draft  should  be  for  the  cost  of  the 
stock  shipped  to  Palmer,  Rlchmaa  &  Co., 
the  other  was  Umt  a  bill  of  lading  should  ac- 
company this  draft  Upim  the  one  band, 
pUlntUfs  In  error  ooold  not  "be  h^  to  pay- 
ment without  strict  compliance  with  each 
condlHon;  on  tbe  oQier  hand,  npon  com- 
pUanoe  with  said  conditions  by  the  defendant 
In  error,  the  SaUllty  at  Hie  plalntUb  In  enor 
for  the  amount  of  the  draft  became  absolute. 
If  they  paid  a  draft  wlthoot  requiring  the 
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bill  of  lading,  they  did  not  release  themselres 
from  one  accompanied  by  such  bill.  If  it  was 
for  the  cost  of  the  stock  shipped  to  them. 
Any  other  rule  would  ingraft  upon  the  let- 
ter of  credit  another  condition.  In  the  case 
at  bar  the  Ingrrafted  condition  which  must 
of  necessity  be  Implied  from  the  proof  of- 
fered  to  be  made  as  to  the  condition  of  the 
accounts  w  Ansuat  llOi,  Jnst  before  these 
two  cars  were  necelTed,  was  that  Dawson 
would  not,  on  a  general  balance  of  account, 
be  found  owing  plalntifb  in  error.  The  same 
condition  must  be  Implied  if  the  draft  for 
$1,700,  drawn  by  H.  C.  Dawson  on  the  Gth 
day  of  August,  1SS8,  should  bare  been  talcen 
Into  account  by  the  Jury  to  postpone  the 
tights  of  defendant  In  error  upon  the  draft 
of  $1,400  for  the  cost  ot  stock,  accompanied  as 
It  was  by  a  bin  of  lading.  The  district  court 
properly  held  that  the  terms  of  the  letter  of 
credit  should  alone  determine  the  rU^ts 
like  parties  tboreta  as  betwe«i  tuemseives, 
regardless  of  whatever  advances  platntUEs  In 
error  may  beve  made  to  Dawson,  Indepmd- 
dotly  of  compliance  witb  such  conditions 
precedent  as  they  themadTW  had  prescribed. 
These  considerations  meet  the  conrtentloDs  of 
the  plaintiffs  In  error,  without  cumbering  the 
record  with  details  which  would  merely  serve 
to  show  how  the  questions  arose,  rather 
than  what  ttiey  were.  It  follows  that  the 
Judgmmt  of  the  district  court  must  be  and 
Is  affirmed.  Ibe  other  commlsskmers  concur. 


pATES  et  aL  t.  DIAMOND  CRYSTAL 
SALT  CO. 

(Snpreme  Court  of  Nebraska.   May  2,  1893.) 

CosTHACt — Violation— Heaschb  or  Dahaoes. 
In  a  salt  for  rlolation  of  a  contract, 
the  courts  will  not,  for  the  measure  of  the 
damages,  mppij  a  rule  which  would  give  plain- 
tiff a  greater  comprasatiink  for  a  breadi  of  the 
e(»itract  than  he  could  recave  had  It  been  per- 
formed* 

(Syllabus  by  the  Court.) 

Commissioners'  decision.  Bnor  to  district 
court*  Dou^M  county;  Hopewell,  Jodfb 

Sidt  by  the  Diamond  Crystal  Salt  Company 
against  Bates,  Wlloox  &  Streeter.  Judgment 
for  pi«»*«tiff-  D^teidante  bring  emv.  Af- 
Armed. 

Pawcett,  OhnrchUI  &  Sturdevant,  for  plain- 
tiCTs  in  error.  Leavltt  Bumham  and  Ken- 
nedy tt  Learned,  tor  defendant  in  error. 

RAGAN,  C.  The  Diamond  Crystal  Salt 
Company  sued  Bates.  Wilcox  &  Streeter. 
The  petition  alleged  that  the  salt  company 
sold  and  delivered  to  Bates,  Wilcox  &  Stroet- 
c*r,  at  their  request,  375  cases  of  Diamond 
Crystal  salt,  at  an  agi'eed  price  of  centa 
per  case,  amounting  to  $318.75,  and  that 
the  defendants  were  entitled  to  a  credit  of 
f4b,  commission  earned  by  them  on  the  sale 
of  salt,  and  prayed  judgment  for  5'J73.7(S, 
with,  7  per  cent  Interest  from  the  3i)th  day 


(Xeb. 

of  August.  1887,  the  day  of  the  sole  and  dr- 
Mvery  of  the  salt  Bates,  WUcoi  &  Streeter 
answered  this  petition,  admitting  the  pur- 
chase and  price  of  the  salt,  but  alleged  that 
The  sole  of  the  salt  sued  for  was  made  by 
one  Canan,  the  agent  of  the  salt  company, 
who,  as  an  Inducement  for  the  defendants 
to  purchase  said  salt,  then  and  tbere  gave 
them.  Bates,  Wilcox  &  Streeter.  the  exdn- 
(dve  agency  for  the  sale  of  the  plnlntUTa 
salt  In  the  state  of  Iowa,  and  In  all  the  states 
and  territories  In  the  United  Stat  .s  west  of 
the  Missouri  river,  and  then  and  there  agreed 
to  allow  the  defendants  a  commlsrion  of  $4o 
per  car  load  on  all  of  said  salt  scdd  by  them. 
Bates,  Wilcox  &  Streeter,  within  snld  ter- 
ritory; tliat  said  agency  should  coutlnue  as 
long  as  the  defendants.  Bates,  WUcoz  & 
Streeter,  faithfully  represented  the  plaintiff, 
and  endeavored  to  sell  its  salt  The  de- 
fendants also  alleged  that  the  said  Can:in  na- 
siued  them  that  their  commissions  on  the  sale 
of  salt  would  pay  for  the  car  load  purcJiased 
I(»ng  before  the  same  would  be  due  and  p:<y- 
able;  and  that  they.  Bates,  Wilcox  A  Str*H>t- 
er,  raying  upon  the  aasur.inces  and  proui- 
hws  of  the  said  agent,  bought  the  car  load 
of  salt  sued  fbr,  accepted  tbts  agmcy,  and 
at  once  commenced  a  canTaas  for  the  sale  of 
salt,  and  spent  23  days*  time,  paying  their  own 
expenses,  and  that  they  made  sale  of  tbrw 
car  loads  of  salt,— one  to  Wltner  Bros.,  one 
to  Shmkberg  &  Co.,  and  one  to  Warfield. 
HoweU  Sc  Co.,— and  bad  arrangements  al- 
most completed  for  the  sale  of  seven  othi.>r 
car  loads  of  salt;  that  Qie  salt  comp.any 
failed  and  refused  to  fill  the  orders  for  salt 
sold  to  Shenkberg  &  Co.  and  Warflcld.  Huw- 
oH  &  Co.,  and,  without  any  notice  to  the  de- 
fendants, refused  longer  to  recognize  them  as 
agents;  and  that  by  reason  of  the  salt  com- 
pany's failure  to  deliver  the  car  load  of  salt 
sold  by  plalntifTs  In  error  to  Warfield.  How- 
ell ft  Co.,  that  firm  lost  confidoice  in  plain- 
tiffs in  error,  and  countermanded  an  order 
which  they  had  given  them  for  a  car  load  of 
starch,  on  which  the  plaintiffs  In  error  would 
have  reallzKl  a  profit  of  $00.  The  plaintiffs 
in  error  counterclalmed  under  said  cmtract. 
as  foOowa: 


Commission  on  sale  of  car  load  of  salt 
to  Witner  Bros.  I  46  00 

Commtssion  on  sale  of  car  load  of  salt 
to  Shenkberg  &  Co   45  00 

Commission  oa  sate  of  car  load  ct  salt 
to  Warfield,  Howell  &  Co   45  00 

to  time  and  expenses  In  soHdting  or- 
ders for  salt  for  plalntUT  for  23 
days,  at  $10  per  day   230  00 

To  lo.sa  of  profit  on  car  of  starch  sold 
to  Warfield,  Howdl  &  Co..  said  sale 
having  been  countermanded  on  ae- 
count  of  failure  of  plaintiff  to  ship 
salt  as  agreed   00  00 


$425  00 

—And  prayed  that  the  $318.75  due  to  the 
salt  company  from  them  for  the  car  load  of 
salt  purchased  and  sued  for  might  be  deduct- 
ed from  the  counterclaim  of  $^,  and  they, 
Bates,  Wilcox  &  Streeter,  have  Judgment  for 
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tbe  dUEereDoe.  To  flila  answer  there  was  a 
reply  filed,  consdstlag  of  a  general  denial. 

It  appean  from  the  briefs  on  file  that  thla 
ncUon  was  originally  brought  In  the  comity 
court,  and  then  taken  by  :ipp->al  tc  tha  d1»- 
tiict  court,  where,  on  the  la  sues  stated  nbove, 
trial  was  had,  the  jury  finding  a  verdict  for 
the  defendant  In  error  for  the  mim  of  -^^ISS-TS, 
and  981.29  Interest,  or  a  total  of  $218.03. 
Bates,  WUcox  &  Streeter  bring  the  case 
here  on  error.  There  Is  no  «Tor  In  this 
case  of  which  the  plalntUb  In  error  should 
cfiniplaln.  If  there  is  any  error,  It  Is  to  tbe 
prejudice  of  the  defendant  In  error.  The 
Svay  by  its  verdict  allowed  the  plaintiffs  In 
error  a  commission  for  the  anle  of  three 
car  loads  of  salt  at  $45  per  car.  This  was 
all  the  salt  that  they  had  sold,  and,  under 
the  contract  they  pleaded,  they  were  only  to 
have  commisdons  on  the  amount  of  salt  actu- 
ally BOld  by  them.  There  was  no  error  In 
the  court's  refusing  to  permit  the  plalntlfTs 
In  error  to  put  In  testimony  to  prove  their 
connterdalm  for  hotel  bills,  traveling  ex- 
pensea.  time  spent  in  canvassing,  and  profits 
on  the  car  load  of  starch.  If  the  contract 
which  they  plead  was  made  as  they  claim, 
they  were  not  entitled  under  that  to  any- 
thing but  commlSEAons  on  8alesactu:illy  made; 
they  were  not  entitled  to  commlsslou,  and 
time  and  traveling  expenses,  too.  To  mens- 
ure  tlie  plaintiffs  tn  errors  damages  by  the 
role  contended  for  by  them,  would  be  to 
glT»  a  plaintiff  who  sued  for  a  breach  of  con- 
tract a  greater  compensation  than  he  would 
have  received  had  the  contract  been  per- 
formed. 

We  do  not  assent  to  the  contention  of  the 
plaintiffs  In  error  that  the  contdderaUon  for 
the  purchase  by  them  of  the  car  load  of 
salt  sued  for  was  that  they  were  to  be  ap- 
pointed the  agents  of  the  salt  company.  In 
fact,  the  plain  tiffs  In  error  did  not  so  plead 
It  It  Is  very  likely  that  Ganan's  represcnta- 
Uons  to  plaintiffs  tn  error  In  regard  to  tlie 
agency  was  one  of  the  motives  that  Influ- 
enced them  to  purchase,  but  we  do  not  think 
the  evidence  diows  that  that  was  the  eon- 
idderatkm. 

Complaint  Is  made  because  the  court  gtivc 
instmctlons  Nos.  6;  7,  and  8.  Instniction  No 
0  told  the  jury  that,  under  the  evidence,  Oa 
nan  had  no  authority  to  appoint  the  plain- 
tiffs In  error  agents  for  the  sale  of  the  salt 
company's  salt  In  the  state  of  Iowa.  There 
was  no  error  In  saving  this  Instruction;  It 
was  conceded  by  plaintiffs  In  error  that 
Ganan  had  no  such  authority.  The  seventh 
Instruction  told  the  Jury  that  the  salt  com- 
pany's shipping  a  car  load  of  salt  sold  by 
plaintiffs  in  error  to  Wltner  Bros,  was  a 
ratification  of  that  sale  by  the  salt  com- 
pany, and  that  they  were  liable  for  the  cora- 
nilssliMis  on  that  sole.  Tbe  Inftnictlon  al^ 
l'»ft  It  to  the  Jury  to  say  whether,  from  all 
the  testimony,  the  salt  company,  by  any 
word  or  act,  had  recognized  the  defendants 
as  ttadr  agents  In  the  sale  of  the  oUier  two 


car  loads  of  salt,  and,  U  tiioy  found  It  had, 
tbs  plaintiffs  In  «ror  should  be  allowed  com- 
missions fbr  them.  There  was  nothing  in 
this  Instruction  to  the  prejudice  of  the  plain- 
tiffs tn  eriur.  The  tighth  Instruction  com- 
plained of  told  the  Jury  that  their  renUct 
must.  In  any  event,  be  for  the  salt  cotii- 
pany  for  something,  as  uone  of  the  set-off;* 
pleaded  by  the  plalntlffii  In  error  could  be 
coiuldered,  except  those  In  regard  to  the 
commissions  on  tlie  sales  of  salt.  There  was 
no  error  In  this  instruction. 

Plaintiffs  In  error  also  complain  that  there 
was  error  In  the  oonrt's  allowing  the  salt 
company  to  recover  their  costs.  In  order 
for  the  plaintiffs  In  error  to  have  that  re- 
viewed here,  they  must  file  In  the  court  be- 
low a  motion  to  retax  the  costs,  and  bring 
the  ruling  of  the  court  on  that  motion  up. 
The  Judgment  of  tbe  distiM  court  Is  In  au 
things  affirmed.  The  other  commlsidonerj 
concur. 


PHILLIPS  T.  McKAIO  et  at 
(Supreme  Court  of  Nebraska.    May  2,  18&S.) 
Bona  Fids  Pokouaskiu— Noticb— Bbcobda. 

1.  The  party's  true  uame  was  Mary  Ann 

Allely,  and  she  held  her  real  estate  by  con- 
veyance of  record  ander  the  name  of  Mary  A. 
Allely.  Bad,  thit  a  Jadement  against  her,  in- 
dexed aod  docketed  m  the  oSlce  of  the  clerk 
of  the  district  court,  "McEalg  &  Company  va. 
May  Alley,"  was  not  constructive  notice  to  a 
purchaser  of  the  reel  estate  from  Mair  Ann 
Allely. 

2.  The  indexes  in  the  office  of  the  r^dster 
of  deeds   disclosed   cnnveyances  as  follows: 

"   to  Mary  A.  Allely,  deed.    Man-  A. 

Allely  to  Hooper,  mortBage.  Mary  A.  All^ 
to  Vickars,  mortga^"  Bdd,  that  Vickars,  ^ 
taking  a  deed  of  the  real  estate  from  Marr  A. 
Allely,  so  described  In  body  and  acknowledf- 
ment  of  the  deed,  but  slpned  "Mary  A.  Alley?* 
was  not  thereby  charsed  with  nodce  that  a 
judgment  indexed  Id  the  office  of  Uie  clerk  of 
the  district  court  against  May  Alley  was 
against  M-ary  A.  All^y. 

(8yllaboB  by  the  Gomt.) 

Oommtssloners'  deddon.  AppMl  flrom  dis- 
trict court,  Lancaster  county;  VieUU  Judge. 

Actlmi  by  Jacob  H.  Phillips  agslnst  Mc- 
Kslg  A  Oo.  and  others  to  restrain  a  sale  of 
land  on  execi^on.  Defmdanta  had  a  decree, 
and  plaintiff  appeals.  Reversed. 

J.  A.  Marshall,  for  appellant  H.  J,  Wlitt- 
more,  for  appellees. 

RAOAN,  C.  This  case  was  tried  In  the 
court  below  on  an  agreed  statement  of  facts, 
as  follows:  "On  the  24th  day  of  Septeml>er, 
1887.  a  person  whose  correct  name  Is  Mary 
Ann  AUely  became  seised  In  fee  dmple  of 
lot  eight,  (8,)  In  block  oue,  (1,)  In  East  Park 
addition  to  the  dty  of  Lincoln,  located  In 
Lancaster  county,  In  the  state  of  Nebraska. 
The  deed  conveying  said  lot  to  Mary  Ann 
Allely  described  her  by  the  name  of  Mary  A. 
Allely.  On  the  4th  day  of  January,  188S,  the 
said  Mary  Ann  Allely  made,  executed,  and 
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dellrered  a  mortgage  on  said  lot  to  O.  L. 
Hooper,  in  wbicb  she  signed  the  Instrument 
OM  Mary  A.  Allely,  and  she  la  described  In 
the  body  of  the  Instmment,  and  In  the 
acknowledgment  thereof,  as  Mary  A.  Allely. 
On  the  11th  of  April,  1888,  the  aald  Maxr 
Ann  AUdy  ezecnted  and  delivered  a  mort- 
gage on  said  lot  to  Edwin  L.  Vlckars,  which 
^e  signed  by  the  name  of  Mary  A.  Allely. 
and  is  1^  that  name  so  described  In  the  lK>dy 
of  the  imrtramrat,  and  in  the  acknowledg- 
ment tiHereof.  On  the  3d  of  August,  18SS, 
the  snid  Maiy  Ann  Allely  made,  executed, 
and  delivered  to  the  said  Edwin  L.  Vlckara 
a  warranty  deed  conveying  said  lot  to  said 
Vickars,  wUch  deed  she  rigned  by  the  name 
of  Maiy  A.  Alley,  but  in  the  body  of  the 
instrument,  and  in  the  acbiowledgmeut  of 
said  deed,  she  is  described  as  Mary  A. 
AUdy.  On  the  11th  of  Augnst,  1888,  the  said 
Edwin  li.  Vickars  and  wife,  by  irarranty 
deed,  duly  conv^ed  said  lot  to  Hrauy  D. 
merson.  On  the  13tb  of  December,  18SS,  the 
said  Henry  T>.  Plerson  and  wlf^  by  -mr- 
rnnty  deed,  duly  conv^ed  said  lot  to  the 
plaintiff,  who  hath  ever  since  been,  and  still 
is,  the  owner  and  in  possession  of  said  lot. 
Neither  the  said  Edwin  L.  Vlduus,  Henry 
D.  rierson,  or  this  plaintiff  ever  had  any 
knowledge  of  any  Judgment  In  fiivor  of  Mo- 
Kalss  &  Co.,  and  against  the  said  Mary  Ann 
Allely,  except  such  constractiTe  notice  as 
they  were  charged  with  by  the  Judgment 
records  and  Index  of  the  deric  of  the  district 
court  of  Ijontnster  county.  Neb.,  nor  did 
cither  of  them  know  that  the  said  Mary  Ann 
Allely  ever  signed  her  name  May  Alley,  ex- 
cept such  constructive  notice  as  they  may  be 
cimrged  with  by  the  puUlc  records  of  Lan- 
caster county.  Neb.  Tt^  said  Mary  Ann 
Allely,  when  iSxe  executed  said  Instruments, 
was  a  woman  between  sixty  and  seventy 
years  of  age.  Her  eyertght  was  poor,  her 
hand  trembled,  and  she  wrote  with  dlfllenlty. 

and  was  quite  illiterate.  On  the  -i  day 

of  April.  1888.  the  defendants.  McKalg  & 
Oo.,  sued  the  said  Mary  Ann  AJIdy,  by  the 
name  of  May  Alley,  on  a  note  alleged  to 
have  been  slinied  by  her,  'May  A^ey,'  and  on 
April  10,  1888.  obtained  a  Judgment  ngainnt 
her  by  default  for  946.64,  and  $2.75  contR, 
befbre  S.  T.  Cochran,  Esq.,  J.  P„  Tjincaster 
county.  Neb.,  of  which  Judgment  a  transcript 
was  duly  filed  in  the  office  of  the  clerk  of 
the  district  court  of  Lancaster  county.  Neb., 
on  the  2l8t  day  of  May,  18S8,  which  Judg- 
ment appears  recorded  and  Indexed  only  as 
a  Judgment  ai^^lnst  May  Alley,  and  In  favor 
of  McKalg  &  Co.,  in  the  records  of  the  clerk 
of  the  district  court  of  the  said  Lancaster 
county,  Neb.,  and  on  the  same  page  of  the 
Judgment  Inda  In  said  office  of  the  clerk 
of  the  district  court,  and  on  the  next  Une 
above,  appears  a  satisfied  Judgment  in  fa- 
vor of  Thomas  Allely,  and  against  the  said 
Maiy  Ann  AUoly,  by  those  names  so  de- 
scribed, but  In  this  action  she  signed  the 
petition  for  alimony  as  'May  A.  Alley.*  On 


the  — —  day  of  January,  1801,  the  defend- 
ants McKalg  ft  Co..  by  their  attorney,  H.  J. 
Whitmore,  caused  a  writ  of  execution  to  Issue 
nut  of  the  said  district  court  of  Lancaster 
county,  Neb.,  upon  said  Judgment  In  favor  of 
McKaljE  ft  Co.  and  against  May  Alley,  and 
placed  said  writ  In  the  bands  of  Sam  McOlay, 
sheriff  of  said  Lancaster  county,  Neb.,  and 
caused  him  to  levy  upon  said  lot  el^t,  (S.> 
block  one,  (1.)  East  Park  addition  to  lincoln. 
and  to  proceed  to  sell  the  same  to  satisfy 
their  said  Jndflsnent  and  execntlon,  as  pro- 
vided by  law  for  the  sale  of  real  estate  upon 
execution,  and  are  now  only  restrained  from 
so  doing  by  the  restraint  of  the  court  in 
this  action,  alleging  and  rlwlmfng  th^r  said 
Judgment  is  a  lien  priiur  and  odmse  to  any 
title  of  the  plaintiff  to  the  said  real  estate." 
The  court  rendered  a  decnree  dlssotvlns  the 
temporary  Injunction,  and  dismissing  the 
appellant's  canse  of  action,  who  brings  the 
case  here  on  appeal.  The  questions,  then, 
are; 

1.  What  notice  of  a  Judgment  agnlnst  Mary 
Ann  Allely  did  the  Indexing  of  the  Judgment 
in  favor  of  McKalg  ft  Co.  against  May 
Alley  afford  Vlcdurs,  the  Intoidlng  purdhaser 
of  this  property?  We  answer,  nona 

2.  What  notice  did  the  records  In  tbe  <^ce 
of  the  register  of  deeds  Impart  to  Tlckars, 
the  intending  purchaser  of  this  property, 
that  Mary  Ann  Allely  was  May  All^?  (a> 

 to  Mary  A,  Allely.  a  deed,  (b)  Bfary 

A.  Allely  to  Hooper,  a  mortgage.  <c)  Maty 
A.  All^  to  Edwin  Jj.  TldEsrs,  a  mortgage. 
"The  purport  ot  the  dedstons  app^ws  to  bo 
that  the  sufficient  degree  of  accurate  Is  at- 
tained if  an  intending  pnrcbaser,  menSaing  a 
reasonable  degree  care,  and  a  reas<»mble 
amount  of  intelligence.  In  "ffl^Tig  a  seardir 
could  not  £ftil  to  be  ajq^rlsed  of  the  exist- 
ence and  character  at  the  Judgment"  Blade, 
Judgm.  406.  In  Metx  v.  Bank.  7  Neb.  lea, 
tbe  present  chief  Justice,  speoUng  for  this 
court  says:  "The  subsequent  pun^ser  is 
affected  with  such  notice  as  the  index  entries 
afford;  and.  If  they  are  of  sticb  a  character 
as  would  Indnce  a  cautious  and  pnidcoit  man 
to  make  an  eramlnation  of  the  title,  he  must 
make  such  Investigation."  Applying  tbe  rulo- 
above  laid  down  to  the  facts  in  this  case,  it 
appears  to  us  that  Vickars.  Intending  to  boy 
this  property,  and  examining  the  records, 
would  find  nothing  of  such  a  character  as 
would  arouse  the  suspicions  of  a  cautions  and 
prudent  man  that  Mary  Ann  Allely  and  Mny 
Alley  were  the  same  person;  and  the  fact 
that  tbe  deed  by  which  she  finally  conveyed 
him  the  property  was  signed  by  her,  "Mary 
A.  Alley,"  instead  of  Mary  A.  Allely  or  Mary 
Ann  Allely,— she  being  then  between  60  and 
70  years  of  age,  her  eyesight  poor,  her  hand 
trembling,  writing  with  difficulty,  and  being 
quite  illiterate,— was  not,  of  itself,  sufficient 
to  put  Vickars  upon  further  inquiry.  It  fol- 
lows, therefore,  that  the  decree  of  the  dis- 
trict court  must  be  reversed,  and  this  case 
remanded  thereto,  with  instmctlons  to  rater 
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B  decree  In  favor  of  tbe  appellant,  as  pmyed 
for  in  his  petition.  It  Is  so  ordered.  The 
o^r  commisstoners  concur. 


H£NRY  &  COATSWORTH  CO.  v.  Mo- 
CURDY  et  al. 
iSivreme  Court  of  Nebraska.    Mar  %  1893.) 

HECHARICS'  LiBSS— PrioRITT— Fl.rADlNGP. 

1.  In  a  suit  to  foreclose  a  mechanic's  Uen, 
where  other  incumbraiictirs  by  auswt^r  deny  the 
facts  Decciisary  to  create  the  lieu,  it  ia  neces- 
sary (or  the  mechanic's  lienor,  in  order  to  es- 
tablish h^  liok  as  prior  to  such  other  incom- 
branms,  to  prove  such  Hcta,  including  the  time 

-    of  commencing  labor  or  of  f  umUhing  material. 

2.  An  objection  to  the  omission,  in  a  peti- 
tion to  foreefose  a  mortgage,  of  the  averment 
that  no  proceedings  have  been  bad  at  law  for 
the  mllection  of  the  debt  secured  thereby  must 
he  mmii)  prior  to  the  rendition  of  a  dearee,  aa 
it  relatcf)  to  matters  in  abatement,  and  not  to  a 
fact  affecting  the  validity  of  the  mortcnge. 

3.  Whether  a  petition  may  at  any  time  be 
attacked  because  of  the  omission  of  such  avei^ 
ment  by  another  inctimbranrer,  seeking  to  fore- 
close hu  lira  in  the  same  action,  quaere. 

(Syllatras  by  tiie  Court) 

Commissioners*  decldon.  Appeal  from 
distiict  court,  Lancaster  countj;  Chapman, 
Judge. 

Action  to  foreclose  a  mechanic's  Hen  by 
the  Henry  &  Coatswortli  Cuinpauy  against 
D.  XL  McCui-dy  uul  others.  From  the  de- 
cree entered,  plaintiff  appeals.  Affirmed. 

Samuel  J.  Tnttle,  tor  appellant  Atkinson 
&  Doty  and  Leese  &  Stewart,  for  app^eee. 

IRVINE,  C.  The  plalntur  commenced  this 
action  for  the  purpose  of  foreclosing  a  me- 
chanic's Hen  which  It  claims  upon  lots  6 
and  7  In  block  101,  of  University  Flaoe, 
L4incaster  county.  The  defendant  the 
Bnildinff  ft  Loan  Assotdatlon  of  Dakota,  filed 
Its  answer,  setting  up  a  mortgage  upon 
the  same  property,  executed  to  It  1^  the  de- 
fendant Starr,  to  secure  a  loan  from  the  as- 
sedation  to  Starr.  The  defendant  the  Wee- 
loyan  University  filed  an  answer  and  cross 
petiti<Hi,  setting  up  a  mortgage  to  it  to  se- 
cure unpaid  pnrchsse  money  upon  the  prop- 
erty, and  praying  for  a  foreclosure.  The  de- 
fendant Starr  seems  to  have  filed  an  an- 
swer, but  by  leave  of  the  court  withdrew  It 
before  trial  The  other  defendants  seem  not 
to  have  appeared.  The  decree  adjudges  the 
mortgage  of  the  building  associutlon  to  l>e  a 
first  lien  upon  the  prenUses,  that  of  the  Wee- 
leyan  University  a  second  lien,  and  estab- 
lishes ttie  Uen  claimed  by  plaintiff  as  a  third 
lien.  The  plalntifr  appeals,  and  the  only 
questions  presented  relate  to  the  priorities 
of  these  three  Incumbrances. 

A  number  of  questions  are  presented  in 
the  argnmoits  of  the  parties,  but  a  oonsld- 
oration  of  two  of  them  disposes  of  the  case. 
The  existence  of  the  lien  claimed  by  plolntifT 
was  denied  by  the  answers  of  both  the 
building  and  loan  association  and  the  unl- 
vcOLtj.   The  answer  of  the  bnUding  and 


loan  assooiatioD  d^Ies  generally  erery  alle- 
gation in  the  petition  not  in  the  answer  ex- 
pressly admitted,  and  mokes  no  admistiou 
upon  the  subject  except  an  argomentatlve 
admission  that  some  lumber  wim  famished . 
at  some  time  for  the  erectloa  of  a  building 
upon  the  lots  described.  The  answer  ct  the 
nnlverslty  In  terais  denies  each  averment 
of  the  petition  in  regard  to  the  selling,  fnr- 
nlshing.  and  deUvery  of  material  by  the 
plaintiff.  The  facts  coustitntlng  a  lien  in 
favor  of  plaintiff  were  therefore  put  in  issue 
by  both  these  defendants,  and  it  devolved 
upon  tlie  plaintiff  to  estnbUsdi,  among  other 
things,  that  It  furnished  the  matcilol .  de- 
scribed in  Its  petition,  or  at  least  some  por- 
tion thereof,  for  the  erection  of  the  house 
upon  the  premises  described,  and  that  it 
furnished  such  material,  or  began  to  furnish 
the  same,  at  such  a  time  as  to  entitie  it  to 
the  priority  claimed  by  It  over  the  mort- 
gages of  the  answering  defendants.  Mrt 
Doollttle,  the  manager  of  plaintiff  company, 
testtfled  In  direct  examination  that  plaintiff 
famished  lumber  to  Starr  and  McCurdy  for 
building  houses  upcm  the  lots  mentioned; 
tbnt  thts  was  done  during  the  season  of 
1889,  "something  previous  to  January  1st. 
I  do  not  remember  the  exact  date,  but  I 
think  in  September,  and  about  the  com- 
mencement of  the  account;"  that  this  lum- 
ber was  furnished  according  to  the  days  and 
dates  of.  the  Itemized  account  On  cross- 
examination  he  states:  "I  know  the  lumber 
was  delivered  there.  Question.  Delivered 
where?  Answer.  At  the  hotises.  Q.  At 
these  three  houses?  A.  Tes,  sir.  Q.  How 
do  you  know  that  fact?  A.  I  know  jfrom 
our  teamsters*  and  delivery  tickets,  etc.  Q. 
Did  yon  have  no  personal  knowledge  about 
it?  A.  No,  sir;  no  further  tlian  that  Q.  So 
that,  so  far  as  this  material  is  concerned,  as 
to  Its  getting  into  these  houses,  yon  have  no 
knowledge  on  the  subject?  A.  No  personal 
knowledge."  Again:  "Q.  I  believe  you  tes- 
tified In  yoar  cross-exanilnation  that  yon  had 
no  personal  knowledge  of  any  of  this  mate- 
rial being  delivered  to  tills  property  to  be 
put  into  these  houses?  A.  I  did  not  go  with 
the  materlaL  Q.  You  do  not  know  whether 
It  was  taken  there  or  not  of  your  own 
knowledge?  A.  No,  sir;  not  of  my  own 
knowledge.  Q.  Did  you  keep  the  bo(^s  of 
the  Henry  &  Coatsworth  Co.?  A.  No,  sir. 
Q.  Have  yon  nay  personal  knowledge  as  to 
whether  this  aocount,  as  to  the  Items,  and 
as  to  the  time  they  purport  to  have 
been  delivered,— whether  it  is  correct?  A. 
Nothing  only  as  comes  from  my  books.  Q. 
And  you  do  not  know  whether  they  are  kept 
correct  or  not?  Ton  did  not  keep  than? 
A.  No,  sir;  I  didn't  keep  them.  Q.  Then,  as 
a  matter  of  fact  you  don't  know  whether 
these  items  were  furnished  at  the  time  the 
lien  bidicates  or  not?  A.  Only  what  the 
books  Indicate.  Q.  Only  as  yon  hear  from 
othera.  You  can't  testify  as  to  the  correct- 
ness of  the  bwdcs?   A.  No,  sir.  I  have  a 
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iMx^ke^w,  and  that  !■  blB  bDSlnets.  Q. 
Did  jou  make  oat  these  accounts?  A.  No, 
■Ir;  they  are  made  out  by  the  bookkeeper 
That  la  supposed  to  be  a  copy  of  our  book. 
Q.  Do  you  know  whether  It  la  a  copy  of 
your  books  or  not,  of  your  own  knowledge? 
A.  I  do  not  I  could  not  swear  that  it 
was."  At  a  later  point  In  the  trial,  certain 
books  were  produced  by  Doolittle,  and, 
after  some  preliminaxy  testlnumy,  oSereA 
In  evidence.  They  were  e»:luded,  and  prop- 
erly exolnded,  and  no  exception  taken. 
There  was  also  testimony  from  Mr.  Doollttlf, 
showing  the  method  of  keeping  the  botdta, 
and  diaclostng  the  tact  tbat  the  ^lalntUf  did 
hare  In  its  possession  ddlveiy  tkkets,  wUdi 
might  at  least  have  been  used  as  memoran- 
da to  refresh  the  memory  of  the  iffop^  wit* 
nesses  bad  they  been  called.  Mr.  Gas- 
coigne  was  called,  and  testified  that  it  was 
bis  business  to  superintend  all  the  loading 
and  making  out  the  dray  tickets,  and  to 
watch  the  men,  and  to  make  entries  in  the 
b04^  of  ortginal  entries  as  to  the  lumber 
tbat  goes  out  His  examlnati<Hi  stops  at 
that  potait  and  no  Cacts  rdatliig  to  this 
transaction  were  sought  to  be  elicited  from 
him.  The  defoidant  Starr  was  called  by 
the  plaintiff,  he  bdng  me  of  the  persons 
who  contracted  for  the  lumber  and  built 
the  houses.  He  testifies  that  the  plaintiff 
rendered  an  account  of  the  lumbar,  but  fliat 
it  was  not  ooireot;  that  It  waa  flgured  too 
high,  and  fliare  were  mistakes  In  the  Items 
amounting  in  all  to  three  or  fou*  hundred 
dollars.  He  further  testtfies  that  he  is  not 
aide  to  state  when  the  limibw  was  dellrw- 
ed,  or  whether  any  of  the  ttema  were  oor- 
rect, '  because  Imnber  was  being  furnished 
for  a  number  at  houses,  md  the  plaintiff 
was  constantly  ddlverlng  lumber  to  houses 
other  than  that  for  which  It  was  ordered, 
reqidrlng  freqncDt  Intwchanges  of  lumber 
dellrered  at «»  place  to  another.  MeOurdy 
corroborates  Starr  as  to  mistakes  In  the  ac- 
count The  foregoing  Is  the  substance  of 
an  tiio  testlnuwy  i^pon  the  subject  It  win 
be  seen  that  Mr.  Doollttle's  testimony  was 
the  purest  hearsay,  and  cannot  be  consider- 
ed; and  the  only  other  testimony  tends  to 
discredit  instead  of  to  support  the  bill  <jt 
items  attached  to  the  petition.  There  is  an 
absolute  and  total  failure  of  evidence  to 
show  that  any  particular  item  of  material 
was  ever  furnished  for  this  bouse,  to  say 
nothing  of  the  time  of  delivery.  The  mort- 
gagee  became  liens  upon  the  pn^erty  upon 
the  6th  of  December,  18S9.  at  the  latest 
and  It  was  necessary  for  the  plaintiff  to 
proTe  tliat  material  was  furnished  before 
these  liens  were  filed  for  record. 

Another  point  suggested  in  the  briefs 
peiiiops  requires  notice.  The  cross  petition 
of  the  Weeleyan  tTniverslty  contains  no 
svermoit  as  to  whether  any  proceedings 
had  been  had  at  law  tor  the  recoveiy  <tf  ibe 


debt  Sudi  an  avermoit  Is  xeQuired  by  >eo- 
Haa  8D0  <a  the  Code.  No  objection  was 
raised  to  the  cross  petition  in  the  court  be- 
low upon  this  ground,  so  fiir  as  the  record 
discloses,  and  it  cannot  for  the  first  time  be 
raised  here.  If  there  waa  a  failure  to  allege 
a  fact  essential  to  tills  defendant's  case,  an 
exceptlcm  to  Oie  rendition  ot  Judgmmt  npon 
Its  cross  petition  ml^t  pres^  the  qnestlfm 
for  review,  but  we  do  not  regard  this  allega- 
tl<Hi  so  essmtlal  as  to  Invalidate  a  Judgmtst 
rendered  upon  a  petition  not  containing  tt.  In 
Catlow  ▼.  a  Anltman  A  Oa,  28  Neb.  672, 
44  N.  W.  Rep.  873,  It  was  held  that  the 
omission  of  this  allegation  was  not  sufficient 
ground  to  authorise  the  district  court  to  * 
open  up  a  Judgmoit  aftw  Qie  term  at  wliich 
it  waa  rendwed.  This  conduslan  could 
hardly  have  been  reached  had  the  court 
considered  the  averment  In  questicm  <Mke 
necessary  to  the  support  of  the  Judgmoit 
The  pendency  of  proceedings  at  law  to  re- 
cover the  debt  secured  by  mor^ge  Is  under 
our  law.  In  flaot,  merely  matter  In  abate- 
ment vrhlch  Uie  Code  requires  to  be  nega- 
tived In  the  petltttm.  It  Is  not  matter  In 
bar,  and  does  not  affeot  the  validity  of  the 
mortgage.  It  may  indeed  be  questioned 
whether  an  Incumbrancer  seeking  to  estab- 
lish and  foredose  his  Incumbrance  in  the 
same  action  could  at  any  time  raise  the 
queatton;  the  provision  being  for  the  bene- 
fit of  the  mMtgagw.  The  lien  of  plaintiff 
stood  confessed  by  the  faHure  of  the  own- 
ers of  tbe  prc9erl7  to  answer  Uie  petition, 
and  there  was  some  evidence  tending  to 
Aow  that  they  had  admitted  the  amoont 
dataned  to  be  oenraet  While  these  admis- 
sions could  not  be  received  as  against  the 
mortgagees,  and  do  not  affect  the  question 
first  dleonssed  In  tbls  o^nkm.  they  vere  anf- 
fldent  to  aeoertaln  tlie  amount  due  as 
against  the  owners,  and  tite  lien  was  time- 
fore  pn^ex^  aOowed  as  cme  Junior  to  the 
mortgages.  The  decree  of  the  district  oomt 
was  ri^t  and  is  affirmed.  The  other  oom- 
mlssloners  oonror. 


HBNBT  A  OOATSWOBTH  CO.  T.  STARR 
et  al.,  (two  cases.) 
(Snureme  Coart  of  Nebraska.    May  2,  1893.) 

Oommisslonen'  deddon.  Anpeals  from  dis- 
trict court,  Lancaster  county;  Chapman^  Judge. 

Two  aeuons  to  fbredcwe  mechames'  ueaa  by 
the  Henry  &  Coatsworth  Oompany  azalnst  Ed- 
ward I.  Starr  and  others.  From  the  decrees 
entered,  plaintiff  appeals  in  each  case.  Af- 
firmed. 

Samuel  3.  Tattle,  for  appellant  Atkinson 
&  Doty  and  Stewart  &  Rose,  for  aniellees, 

BY  THE  COMMISSION.  These  two  cases 
present  precisely  the  same  guestlonB,  and  were 
submitted  a[)oi)  the  same  t>iil  of  exceptions  and 
briefii,  as  the  ease  of  Henry  &  Coatsworth  Co. 
y.  McCurdy.  66  N.  W.  B^  281.  aad  are  a^ 
firmed  for  the  saoM  rsssons 
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M AOOARD  T.  VAN  DUYN  et  al. 
(Snpreme  Gourt  of  Nebraska.   May  2.  1883.) 
Aptsai.  vuoit  Infbriou  Coukt  —  DismwiHO  Ar* 

l*EiL— Rl!COKl>- 

1.  An  appeal  from  tbe  couDtr  coart  to  the 
district  court  should  be  dismissed,  apon  proper 
motioD,  when  the  transcript  was  not  filed  with- 
in 30  days  from  the  date  of  the  judgment,  and 
no  reason  ia  shown  for  the  delay. 

2.  Affidarita  used  on  tha  hearing  of  a  mo- 
tion In  the  district  conrt  cannot  be  considered 
In  the  supreme  court  unless  embodied  In  a  bill 
of  ezcepnons. 

CBrll^B  br  the  Oonit.) 

GommlMioneTtf  dedsioo.  Error  to  district 
court,  Lancaster  county;  Field,  Jud^e. 

Action  by  Charles  R.  Van  I>uyn  and  an- 
other, as  Tan  Dnyn  Bros.,  agtUnst  Oliver 
Magi^Td.  Plnintlfta  had  Judgment,  and  de- 
fendant appealed  to  the  district  conrt  On  a 
Judgment  dismissing  the  appeal,  defendant 
brings  error.  Affirmed. 

Edacu  BieiiL,  for  plaintiff  in  error.  COias.  B. 
UagDMi,  tm  deCuidanta  In  wior. 

IRVINfi,  C.  This  was  a  case  begun  in  the 
county  court.  A  transcript  for  the  purpose 
of  an  appeal  was  filed  In  the  district  court 
more  than  30  days  after  Judgment  below. 
The  only  error  assigned  is  the  action  of  the 
district  court  in  dismissing  the  appeaL  Ac- 
cording to  repeated  decisions  of  this  court, 
this  action  was  right.  An  affldavlt  appears 
in  tbe  transcript,  seeking  to  excuse  the  de- 
lay* but,  by  stUl  more  numerous  dedfdons,  it 
cannot  be  here  considered,  because  not  pre- 
■prred  in  a  bill  of  exceptions.  AArmed.  Tbe 
odi»  oomndsBkmas  concur. 


BBDFORD  T.  BTATa. 
(Supreme  Gout  of  Nebraska.  April  28,  1803.) 
CUHisriJ.  Law— Btidknub  Clsahlx  Z*(coiiFaTBXT 

— AmCISBIO!*— SUIIXBQUEXT  BTRIKIKO  OUT— LBT- 

vsas  or  Third  PEii-ioNit. 

LXa  a  criminal  prosecution,  evidence 
which  on  its  face  fs  clearly  Incompetent  and 
prejudicial  to  the  accused  should  not  be  In- 
troduced; and  if  the  ivosecutloD,  without  a 
promise  to  prove  other  facts  to  render  it  compe- 
tent, is  permitted  to  introduce  Buch  evidence, 
and  it  is  thus  placed  before  tbe  jury,  an  order 
of  tiie  court,  afterwards  made,  to  strike  It  out, 
does  not  wholly  cnre  the  wrong,  and  may  be 
^anse  for  rereralng  the  judfonent. 

2.  Letters  written  by  third  nartlen  In  an- 
other state  to  third  parnes  in  this,  but  not  In 
answer  to  letters  written  by  the  accused,  nor 
connected  therewith,  are  not  admissible  In  evi- 
dence airainst  the  accused  to  prove  a  material 
(act  In  the  case. 
(Syllabus  by  the  Court) 

Error  to  district  oonrt.  Ball  conntr:  Hani- 
son.  Judge. 

George  Bedford,  baying  been  convicted  of 
attempting  to  corrupt  and  Infiuence  a  wit- 
ness In  a  certain  action,  bringa  error.  Be* 
versed. 

W.  A  Prince,  tor  plalntifl  In  enov.  Oeo. 
H.  HnaHngi,  Atty.  Oen^  for  the  State. 


MAXWELL,  O.  J.  The  plaintiff  in  error 
was  Informed  against  under  section  164  of 
tbe  Criminal  Code  upon  tbe  charge  that  "on 
tbe  141b  d^  of  May,  1891,  in  the  county  of 
Hall,  and  the  state  of  Nebraska,  aforesaid, 
did  then  and  there  unlawfully,  willfully,  and 
maliciously  attempt  to  cMTupt  and  Influence 
one  Clara  Bedford,  a  material  and  important 
witness  In  an  action  pending  In  tbe  district 
court  of  Hall  county.  Nebraska,  wherein  the 
state  of  Nebraska  was  plaintiff  and  one  Hex- 
ekiah  Bedford  defendant  charged  with  in- 
cest committed  with  his  dau^ter,  the  said 
Clara  Bedford,  in  said  county,  and  she,  Ibe 
said  Clara  Bedford,  was  a  material  and  Im- 
portant witness  for  the  state  of  Nebraska  in 
said  ca.se  against  the  said  Hezeklab  Bedford, 
as  be.  the  said  George  Bedford,  then  and 
there  w^  knew.  And  he,  the  said  Oeoi^e 
Bedford,  did.  In  said  county  and  state,  then 
and  there  attempt  to  cormpt  and  influenco 
the  said  Clara  Bedford,  witness,  as  afore- 
said, by  offering  to  boy  her  clothes,  pay  her 
travding  expenses  to  the  state  of  Illinots, 
and  to  keep  her  there.  If  she,  the  said  Clara 
Bedford,  would  leave  the  said  county  of 
Hall,  and  state  of  Nebraska,  and  go  to  tbe 
state  of  Blinols,  and  secrete  herself,  so  she 
could  not  be  procuretl  as  a  witness  on 
the  part  of  the  state  of  Nebraska  In  tbe  said 
action  against  tbe  said  Hez^dab  Bedford,— 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Nebraska." 
The  plaintiff  in  error  (def«Ddant  bdow) 
pleaded  not  guilty,  whereupon  a  Jury  was 
impaneled,  and  he  was  found  guilty  as 
charged,  and  sent^ced  to  imprisonment  In 
the  county  Jail  for  seven  days,  and  to  pay  a 
fine  of  $60  and  costs.  Three  errors  are  as- 
rigned  which  will  be  noticed  in  their  order. 

The  testimony  tends  to  show  that  on  the 
30th  day  of  December,  1890,  one  Clara.  Bed- 
ford, a  giri  14  years  of  age,  filed  a  complaint 
before  a  Justice  of  the  peace  of  Hall  county, 
in  which  she  charged  her  father,  Heieklah 
Bedford,  with  the  crime  of  Incest;  that  an 
OEamlnntion  was  had  on  the  diarge,  and  the 
Justice  found  probable  cause  to  hold  tbe  ac- 
cused to  answer  to  the  district  court;  tiiat 
thereupon  the  bail  was  fixed  at  ffSOO,  which 
the  accused  was  unable  to  fumlah,  and  be 
was  ttierefore  Imprlstmed  In  tbe  Jan  of  Ebll 
county.  It  also  appears  that  Hezekiah  Bed- 
ford Is  yery  poor,  and  that  upon  bis  Impris- 
onment, if  not  before  bis  family  received  aid 
from  Han  county.  It  also  appears  that  the 
plaintiff  Is  a  resident  of  Decatur  county,  HL, 
and  appears  to  be  In  prosperous  drcnmstan- 
ces;  that  be  owned  one  or  more  farms  about 
nine  miles  northwest  of  Onmd  Island,  near 
Abbott  station,  and  Heeekiah  Bedford  and 
his  family  reolded  on  ma  of  bla  terms.  It 
also  appears  that  the  plaintiff  In  errw  had, 
before  the  difficulty  spoken  of,  assisted  his 
tnoUwr's  liamlly  In  a  limited  degree  by  pro- 
viding dotiUng  for  tbem;  that  In  flie  aprlng 
of  1^1  he  came  to  this  state  to  look  after  his 
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tnrma.  and  pei4iaps  asalst  Ida  brother,  al- 
thotish  the  proof  upon  that  'point  Is  very 
menger.  It  does  appear,  however,  that  his 
brother  was  then  In  jail,  and  that  the  family 
had  been  receivlnj?  aid  from  the  county; 
that  he  carried  some  cloQilng  to  the  house 
for  the  yonnger  dilldren.  bnt  that  he  carried 
the  complaining  witness  to  Grand  Island,  as 
he  alleges,  that  she  might  procure  some 
dU>thlng  for  herself.  He  admits  having  token 
her  to  a  certain  store  (naming  It)  to  procure 
certain  needed  articles  of  dothlng;  for  which 
he  was  to  pay.  This  gM  appears  to  be  the 
oldest  child,  and  the  reason  he  gives  for  not 
taking  clothing  for  her  to  the  house  Is,  in 
effect,  that  It  was  difficult  to  procure  the 
proper  size.  No  one  seems  to  have  seen 
Clara  Bedford  leave  Orand  Island,  altliough, 
as  will  presently  be  seen,  parties  were  watch- 
ing the  trains,  to  see  that  she  did  not  leave. 
The  plaintiff  In  error  seems  to  have  expressed 
considerable  anxiety  about  lils  brother,  and 
had  a  conversation  with  several  persons  in 
regard  to  the  same,  among  others,  Daniel 
Ramsa,  called  as  a  witness  on  behalf  of  the 
state,  and,  after  testifying  to  various  couver- 
satious  he  had  with  the  plaintiff  in  error,  he 
was  permitted  to  testify  as  follows,  against 
the  objections  of  the  p  Lain  tiff  in  error:  "Quea- 
Uon.  Dan,  do  you  remember  coming  to  my 
[the  prosecuting  officer's]  room  one  morning 
early,  about  5  or  6  o'clock,  and  telling  me  to 
watch  the  trains;  that  George  Bedford  was 
going  to  run  the  girl  out  of  the  country? 
(Objected  to  as  immaterial,  calling  for  a  coa- 
cluston  of  the  witness,  and  for  the  further 
reason  that  there  is  no  proper  foundation 
laid.  Overruled,  and  exception  token.)  Q. 
Can  you  remember  doing  that,— yes  or  no, — 
can  you  remember?  Answer.  It  was  later 
than  that  Q.  I  want  to  know  If  you  can  re- 
member that  occiu-rence.  A.  Yes.  Q.  Ton 
remember  that  occurrence?  A.  I  don't  re- 
member stating  it  Just  like  that.  Q.  You  re- 
member coming  to  my  room  that  morning? 
A.  Yes,  sir.  Q.  When  was  that  In  relation 
to  the  conversation  you  had  with  George 
Bedford  at  Whitney's  stairs?  Before  or  aft- 
er? (Objected  to  as  immaterial.  Overruled, 
and  exception  taken.)  A.  Mr.  Byan  had  no- 
tified me  that  they  were  attempting  to  run 
the  gill  out  of  the  country,— trying  to  do  so; 
and  he  wanted  me  to— if  I  knew  anything 
about  it,  found  out  anything  about  it  at  all— 
to  let  him  know;  and  I  merely  mistrusted 
that  evening  from  my  conversation  with  Mr. 
Bedford—  (Objected  to  as  immaterial.  Over^ 
ruled,  and  exception  taken.)  A.  I  went  and 
told  Mr.  Ryan  tliot  I  thought—  (Objected  to 
as  Immaterial.)  A.  That  I  thought  that  they 
was  going  to.  I  didn't  know  for  certain,  but 
I  thought  they  was  going  to.  If  they  hadn't, 
I  thought  they  would  that  day.  Q.  Who  do 
you  mean  by  'they?*  (Objected  to,  as  call- 
ing for  an  opinion  of  the  witness,  and  no 
foundation  laid.  Overruled,  and  exception 
token.)  A.  Mr.  Bedford's  foUcs.  Q.  What 
Bedford's  folks?       Well,  Mr.  George  Bed- 


ford, and  the  family  up  there,  I  sapp0B& 

Q.  Now,  Dan,  what  county  and  state  did 
these  conversations  that  you  have  Just  re- 
lated take  place  In?  A.  This  county,— Grand 
Island,  Hall  county,  Nebraska.  Cross-exam- 
ination: Q.  Yon  expected  to  be  a  witness  In 
the  case  of  the  state  of  Nebraska  against 
HezeUah  Bedford,  didn't  you?  A.  I  did.  Q. 
And  have  you  ever  told  Mr.  Bedford  and  my- 
self that  yon  didn't  think  there  was  any 
case  there?  A.  I  might  have  said  so.  Q. 
You  told  us  that  you  thought  you  could  bring 
evidence  that  would  acquit  Mr.  Heneklali 
Bedford,  didn't  you?  A.  I  liave  said  lots  of 
times,  and  would  say  now,  that  I  think  there 
can  be  evidence  fetched  to  impeach  what  evi- 
dence has  been  given.  Q.  And  that  you 
thou^t—  Court:  This  part  of  Mr.  Ramsa's 
testimony  with  regard  to  his  going  and  tell- 
ing Mr.  Ryan,  unless  lliere  Is  some  further 
foundation  for  it  than  has  been  gtren,  maf 
be  stricken  out." 

We  know  of  no  rule  that  wHI  permit  the 
admission  of  evidence  plainly  Incompetent 
on  its  face  over  the  objection  of  the  party 
accused,  where  there  is  no  promise  by  the 
party  offering  it  to  connect  it  with  otlier  evi- 
dence, so  as  to  render  It  competent,  and,  aft- 
er It  Is  before  the  jury,  strike  It  out.  The 
court  may  be  decdved  as  to  the  effect  of  cer- 
tain evidence  offered,  or  may  believe  that  It 
is  properly  admissible,  and,  after  It  Is  before 
the  jury,  see  that  it  is  not,  and  therefore  or- 
der It  stricken  out;  but  a  court  cannot  delib- 
erately permit  a  lai^  amotmt  of  damaging 
evidence  to  be  admitted,  and  have  its  effect 
on  the  Jury,  and  then  cure  the  wrong  by 
merely  striking  out  the  testimony  Improperly 
received.  The  state  should  not  resort  to 
questionable  practices  to  secure  a  convlcUon. 
Constitutional  guaranties  of  a  fair  trial  be- 
fore an  impartial  Jury  amount  to  but  little 
If  tricks  are  sanctioned  in  the  progress  of  a 
trial.  It  is  very  evldoit  that  merely  with- 
drawing the  evidence  from  the  Jury  did  not 
remedy  the  ^vrong. 

2.  A  letter  from  the  wife  of  the  plaintiff  in 
error  to  the  wife  of  Heeeklah  Bedford,  and 
also  from  the  daughter  to  her  mother,  were 
offered  and  Introduced  In  evidence  against 
the  objection  of  the  plaintiff  in  error.  These 
letters  were  not  written  to  the  plaintiff  In 
error,  nor  In  answer  to  letters  sent  by  falm, 
nor  are  they  in  any  way  connected  with  this 
casa  Upon  what  theory  th^  were  admitted 
we  are  at  a  loss  to  know.  Letters  of  third 
persona  are  receivable  In  evidence  as  merely 
collnteral,  introductory,  or  Incidental  to  or  in 
illustration  of  the  testimony  which  the  wit- 
ness gives,  (1  Chit.  Grim.  Law,  368,  369;  1 
Phil.  Ev.  [4th  Amer.  Ed.]  170;)  as,  where  a 
witness  testified  that  he  was  Induced  to  In- 
stitute proceedings  by  letters  of  a  third  par- 
ty, (Lewis  V.  Manly.  2  Yeatea,  200.)  But  the 
Icttera  could  not  l>e  received  as  evidence  of 
the  facts  stated  in  them.  In  re  Fomerst^'a 
Champagne,  6  Amer.  Law  Beg.  (N.  S.)  iSS. 
"AU  acts,  declarations,  etc,  made  by  third 
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persons  are  obnoxlons  to  two  objections:  (1) 
That  they  are  res  Inter  alios  acta,  and  there- 
fore Irrelevant;  (2)  that  they  are  mere  hoar- 
Bay,  the  assertion!!  of  parties  without  the 
sanction  of  an  oath  and  an  opportunity  for 
cross-examination.  But  entries  against  Intfir- 
est  and  In  the  course  of  business  have  al- 
ways been  considered  as  limitations  of  the 
■role  excluding  the  first,  and  they  are  admit- 
ted, not  because  the  acts  or  admissions  of 
third  parties  can  bind  others,  but  because 
they  are  evidence,  Just  as  the  same  parties' 
oath  would  be,  of  the  facts  therein  stated. 
The  peculiar  drcumstances  under  which  tlwy 
are  made  are  c(nisidered  quite  as  efficient  a 
ttfcgnard  against  falsehood  as  aa  oath;  and 
wh&i  the  opportunity  for  cross-examination 
Is  torerer  lost  by  the  party's  death,  sodi  en- 
tries and  dedoratkHis  are  tnely  admitted  in 
erldenoB  In  sntts  betweoi  other  parties." 
Tjetters  of  third  parties  in  a  for^gn  country, 
In  the  ordinary  course  of  business,  olTering 
to  s^  goods  of  a  certain  grade  for  a  price 
named,  have  been  recetved  in  oTidence.  In 
te  Fennenteln's  Champagne,  5  Amer.  Law 
'Reg.  (N.  S.)  461,  and  cases  (dted.  The  case 
«lted  was  dedded  by  a  divided  court,  three 
of  the  Jndgea  dlssMitlng.  No  case  has  been 
dted.  however,  and  we  have  been  unable 
after  a  pretty  thoron^  search,  to  find  one, 
where  lettos  of  third  partlea  addresnd  to 
-adrd  partlea,  and  having  no  ccmnectkm  irtth 
tiie  accused,  were  adndsrtblo  in  evidence  to 
prove  an  essential  tact  In  the  prosecution  of 
the  case.  It  la  voy  evtdoit  that  these  letters 
were  improperly  admitted,  oi^  that  ttie 
ctmrt  «Ted  in  its  niOag  thereon. 

S.  Afl  there  must  be  a  new  trial,  we  wm 
not  dlaciiBB  the  evidence.  It  rests  largely  in 
iatttvnces.  The  Judgment  ot  the  district 
court  la  reversed*  and  the  cause  remanded 
1<a  further  proceedlngB.  The  other  Judges 
"Concnr. 


CREWS  «t  sL  V.  OOFFM AN  st  al. 

(Supreme  Court  of  Nsbraska.  May  1.  1893.) 

CoDXTT  Seat— Prtitios  for  Bbmoyal— Eiami- 
XATiox — Hearino  of  Ohjbctioss. 

1.  To  entitle  a  county  bcwrd  to  call  an  elec- 
tion for  the  removal  of  a  coanty  seat,  a  peti- 
tion must  be  presented  to  it  by  resident  elect- 
ors of  the  county  equal  in  number  to  three- 
fiftlis  of  all  the  votes  cast  in  the  coonty  at  the 
last  aeneral  election. 

2.  "nie  petition  must  show  the  section, 
township,  and  range  on  which,  or  the  town  or 
city  in  wtiich,  a  petitioner  resides,  together 
with  his  age,  and  tiinp  of  residence  in  the  coun- 
ty- 

3.  Where  objections  are  made  bj  any  resi- 
dent elector  on  <wth,  charging  that  a  certain 
number  of  the  petitioners  arc  iniuorn,  n  certain 
other  nnmber  are  not  electors,  certain  names 
are  fictitious,  a  certain  nnmber  have  been 
brit>ed.  the  aggregate  of  which  will  reduce  the 
nnmber  of  petitioners  below  three-fifths  of  the 
votes  cast  at  the  preceding  general  election.  It 
iff  tlw  duty  of  the  board  to  set  a  reasonable 
time  for  a  hstring  of  said  objections,  to  m- 
ahle  parties  to  offer  proof  In  support  of  tlhdr 
•chazstSL 


4.  Parties  Interested  In  the  matter  are  en- 
titled to  examine  the  ori^nai  petition  In  the 
office  of  the  county  clerk  before  the  election 
is  called,  and  should  liave  a  reasonable  time  for 
that  purpose.  It  is  not  snffidmt  to  fumlsh  a 
certified  coiv,  as  such  pardea  liave  the  right 
to  see  the  purported  ugnaturea  of  the  petl- 
tioners- 

(Syllabna  by  the  Court) 

Elrror  to  district  court,  Hitchcock  coimty; 
Weltj',  Judge. 

Petition  by  S.  B.  Coffman  nnd  others 
ttgoinst  Charles  G.  Crews  and  others.  Judg- 
ment granting  the  relief  sought.  Defendants 
bring  error.  Beversed. 

J.  W.  Cole  and  Beese  A  OUkwm.  for 
plaintiffs  In  emnr.  B.  O.  Adama,  P.  M. 
Flansburg,  and  W.  8.  Morlan,  fbr  deCesidants 
in  error. 

MAXWELIj,  C.  J.  This  is  a  proceeding 
in  error  from  the  district  court  of  Hitchcock 
county,  to  reverse  the  judgment  of  that 
court  affirming  the  acUon  of  the  board  of 
county  commissioucra  calliOK  an  election 
for  the  re-locatlon  of  the  county  seat  It 
appears  from  the  record  that  on  the  23d  of 
June.  1892,  at  0  o'clock  A.  M.,  a  petlUoD 
for  the  relocation  of  the  coimty  seat  was 
presented  to  the  board  of  county  commis- 
sioners of  that  county;  that  O.  V.  Hunter, 
an  elector  and  resident  of  that  county,  pro- 
tested agalAst  calllDg  an  Section  until  an 
opportunity  oonld  be  given  to  examine  the 
petition,  nie  protest  was  oveimled.  Vari- 
oua  motlonB  were  made  <»i  behalf  of  the 
I^aintlff  for  an  oppertunl^  to  examine  the 
petitlaa  away  from  the  crowd  Uiat  seems 
to  have  fined  the  room  where  the  board 
was  sitting.  These  were  overruled.  Where- 
upon J.  W.  Cole,  one  of  the  attorn^  for 
the  plaintiff,  filed  an  affidavit  as  fi^ws: 
•m  the  matter  ot  the  petltloa  to  call  aa  eleo- 
tion  to  vote  to  remove  the  county  seat. 
John  W.  Cede,  being  first  duly  sworn,  on 
his  oath  says:  That  he  is  one  of  the  attor^ 
neys  for  the  defendants  in  tills  case;  that 
he  has  urgently  and  persistently  sou^t  by 
every  reesonaUe  means  made  known  to 
him  to  procure  a  full,  free,  and  complete 
examination  of  the  plaintiff's  petltlmi  herein; 
that  in  addition  to  asking  this  court  and  the 
plaintiff's  attorneys  for  this  privilege  of  ex- 
amining said  petition  privately,  as  shown 
by  the  records  of  this  court,  affiant  and  his 
associate  connsd  anddefteduit8,an  of  whom 
are  resident  dectors  and  qualified  voters  of 
Culbertson,  Hitchcock  county,  Nebraska, 
asked  this  court  for  the  privilege  of  talking 
the  said  petition  to  some  quiet  part  of  the 
court  room  far  inspection  and  examination, 
all  of  which  was  refused  by  this  board  at 
the  request  of  the  petitioners;  that  whereas, 
this  board  ruled  and  refused  to  allow  this 
affiant,  his  associates,  or  their  clients  to  use. 
Inspect,  or  examine  said  petition,  except  in 
the  presoioe  of  this  board,  or  of  the  petl- 
tttlouem  and  thdr  attorneys,  the  defendants 
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have  been  nnalfle  to  carefully  Inspect  said 
petition  or  prepare  a  fall  defense  thereto; 
that  afQant,  so  far  as  his  trammeled  position 
would  permit,  made  examination  of  said  pe- 
tition, and  has  compared  what  the  petition- 
ers pret«id  to  be  a  copy  of  said  petition 
with  the  original,  and  affiant  says  that  said 
copy  is  not  a  true  copy  of  the  original;  that 
even  If  said  copy  was  a  true  copy,  defend- 
ants could  not  determine  from  It  whether 
the  petition  had  hem  properly  signed  or 
not;  ttiat  among  other  discoveries  of  Irreg- 
ularities, It  is  apparent  that  a  large  list  of 
the  names  signed  to  said  petition  are  fraud- 
ulent and  forged,  and  that  this,  with  many 
other  facts,  cannot  be  fully  determined  from 
tbe  petition  itself.  This  affiant,  for  himself  and 
his  associates,  says  that  In  view  of  the  above 
facta,  and  In  view  of  the  character  and  na- 
ture of  the  case,  the  time  granted  for  the 
Inspection  of  said  petition  and  In  which  to 
prepare  a  defense  thereto  Is  wholly  Inade- 
quate. Wherefore  affiant,  for  himself  and 
on  belialf  of  his  associates  and  clients,  now 
moves  the  court  that  further  time  be  given 
them  in  which  to  examine  said  petition  and 
prepare  their  defense  thereto,  and  they  be 
allowed  full,  tree,  and  untrammeled  use  of 
said  petition  for  such  purpose."  The  other 
attorneys  for  the  plaintiff  also  swore  that 
the  facts  stated  in  the  affidavit  of  Cole  are 
true.  There  is  no  contradiction  of  this  In 
the  record,  so  that  It  wUi  be  regarded  as 
true.  Being  Tmoble  to  obtain  time  to  ex- 
amine  the  names  on  tbe  petition,  the  plain- 
tiff filed  the  following  answer:  "In  the  mat- 
ter of  the  petition  of  9.  B.  Coffman  et  aL,, 
praying  for  a  calling  of  a  special  election  to 
vote  upon  the  question  of  removing  and  lo- 
cating the  coimty  seat  of  Hitchcock  county, 
Nebraska.  Comes  now  Charles  G.  Crews, 
a  resident  elector  and  taxpayer  of  said 
Hltcbcock  county,  Nebraska,  for  himself, 
and  on  behalf  of  500  other  resident  taxpay- 
ers and  duly-qualified  voters  of  sold  Hitch- 
cock county,  and  objects  and  remonstrates 
against  tills  honorable  board  calling  or  pro- 
ceeding to  call  an  election  upon  the  petition 
herein  filed,  and  for  cause  assigns  the  fol- 
lowing grounds  of  objection  and  remon- 
stnince:  (1)  Because  the  pretended  petition 
Is  insufficient  in  law  to  authorize  the  colling 
of  an  election  as  prayed  for  therein.  (2) 
Sold  pretended  petition  is  not  signed  by  the 
requisite  number  of  qunlified  resident  voters 
of  Hitchcock  county,  Nebraska,  to  authorize 
the  calling  of  said  election.  (3)  That  a 
large  number,  to  wit.  111,  of  said  pretended 
petitioners  are  minors,  persona  under  the 
age  of  21  years.  (4)  Because  a  large  num- 
ber, to  wit,  358,  of  said  pretended  petition- 
ers are  and  were  nonresidents  of  the  county 
Of  Hitchcock,  state  of  Nebraska.  (5)  Be- 
cause a  large  number  of  said  pretended  pe- 
titioners, to  wit,  600,  were  procured  to  sign 
sold  pretended  petition  by  being  misled,  and 
on  account  of  facts  having  been  misrepre- 
sented to  them,  and  by  tuilawful  and  undue 


Influaujea  (6)  Because  351  of  said  pretend- 
ed petitioners  were  induced  to  sign  said  pre- 
tended petition  by  bribery,  in  this,  to  wit, 
that  the  residents  and  property  holders  of 
Trenton  represented  that  they  would  build 
a  courthouse  free  of  expense  to  the  petition- 
ers of  the  county.  (7)  Because  a  large  num- 
ber, to  wit,  350,  of  said  petitioners  desire  to- 
withdraw  their  names  from  said  pretended 
petition.  (8)  Because  there  is  now  pendlng- 
In  the  supreme  court  of  the  state  of  Ne- 
braska another  action  between  substantially 
the  same  parties,  and  upon  the  same  cause 
of  action  aa  tbe  cause  attempted  to  be  set 
up  In  the  petition  herein,  and  the  said  cause 
of  actifMi  pending  is  still  undetermined  and- 
undecided.  (9)  And  these  remonstraton  de- 
ny that  any  of  said  pretended  petitioners  are 
resident  electors  and  qualified  voters  of 
Hitchcock  county,  Nebraska;  deny  that  said 
pretended  petitioners,  or  any  of  them,  restdo 
at- or  u[>on  the  lands  as  described  In  said 
pretended  petition;  deny  that  the  age  of. 
residence,  and  time  of  r^dence  in  the  coun- 
ty is  correctly  given;  and  especially  deny 
that  said  pretended  petition  is  signed  a 
number  of  qtiallfied  voters,  Sectors,  equal- 
to  tliree-fifths  of  the  vote  of  Hitchcock  coun- 
ty oast  at  the  last  general  election.  (10)- 
These  remonstrotors  allege  that  a  large  num- 
ber of  said  pretended  petiti<Hiers,  to  wit, 
326,  are  fictitious  names,  and  that  no  socb- 
persons  reside,  live,  or  exist  in  Hitchcock 
county.  (11)  These  remonstrators  further 
allege  that  a  large  number  of  said  pretended 
petitioners,  to  wit,  178,  are  foreigners  who 
have  never  become  citlxens  of  the  United 
States,  nor  have  they  declared  their  Inten- 
tion to  become  citizens  as  by  law  required. 
(12)  Iliat  a  large  number,  to  wit.  130,  oC  said 
names  that  appear  upon  said  petition  were 
not  signed  by  tbe  persons  themselves,  nor 
were  they  signed  to  said  pret^ded  petition' 
with  their  Imowledge  or  consent,  and  were 
forged  thereto.  These  defendants  especially 
deny  that  the  pretended  certified  copy  of 
said  petition  tendered  defendants*  attorneys 
is  a  true  copy,  and  allege  the  fact  to  be  that, 
upon  such  comparison  as  the  defendants  - 
were  able  to  make,  it  was  evident  said  pre- 
tended copy  was  not  a  true  copy  of  said 
petition.  All  of  which  conld  have  been- 
proven  had  this  board  allowed  ttte  said  pre- 
tended copy  to  be  filed  as  part  of  the  record. 
'  And  these  defendants  say  that  by  reason  of  the- 
facts  tliat  this  court  refused  to  allow  them 
or  their  attorneys  sufficient  time  to  examine 
said  petition,  and  in  view  of  the  furtlier  fact 
that  the  only  examination  that  these  de- 
fendants have  been  premitted  to  make  of 
said  petition  was  in  the  presence  of  the  pe- 
titioners and  their  attorneys  and  this  board, 
on  account  of  the  amount  of  matter  con- 
tained In  said  petition.  It  Is  beyond  the 
power  of  the  defendants  to  make  this  an- 
swer more  specific,  definite,  and  certain. 
Wherefore,  yotu*  remonstrators  pray  that  a 
time  be  set  for  hearing  tbe  Issues  raised  by 
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the  remonatraiioe  herein  to  said  pretoided 
petition;  that  a  reasonable  time  be  given 
these  remonstrators  to  prepare  their  de- 
fcDse,  and  procure  their  evidence  to  sustain 
the  same;  that  upon  the  final  hearlns  of 
said  iBsae  said  pretended  petition  and  the 
prayer  thereof  be  OTerruled;  and  that  said 
pretended  petition  be  disuiissed."  This  was 
duly  verified.  The  answer  was  orerrulcd, 
and  the  election  called.  The  case  was  takea 
on  error  to  the  district  court,  where  a  large 
iunount  of  tesOmony  was  ts^en  the  de- 
fendant in  error,  and  the  actfam  of  the  ooun- 
ty  oommiaslonefs  affirmed. 

Section  1«  art  3;  o.  17,  Oomp.  St.,  provides: 
"Wtaaierer  the  InbaUtanti  of  any  count? 
are  deslroiiB  of  changing  their  conn^  seat, 
and  upon  petitions  therefor  b^ng  presented 
to  the  county  eommladoners,  signed  by  resi- 
dent electors  of  said  conn^  equal  In  number 
to  tbree-flfths  of  all  the  votes  cast  in  said 
county  at  the  last  goienil  dectlcm  held 
therein,  said  petition  shall  contain,  in  addl* 
tlon  to  the  names  of  the  petitioners,  the  sec- 
tion, township,  and  range  on  which,  or  town 
or  dty  In  which,  the  petlttoners  reride,  ttadr 
age,  and  time  of  reddenoe  in  tibe  county.  It 
shall  be  the  duty  of  such  board  of  oommls- 
sloners  to  forthwith  call  a  special  election 
In  said  county  for  the  purpoae  of  submitting 
to  the  qualified  electors  thereof  the  question 
of  the  relocation  at  the  county  seat  No- 
tice     tiie  time  and  tbe  places  of  holding 
said  election  shall  be  given  In  the  same  man- 
ner, and  said  election  shall  be  conuucted  in 
all  respects  the  same,  as  Is  provided  by 
law  relating  to  general  elections  for  ootm- 
ty  ptuiK>sea  Tile  Sectors  at  said  dectkm 
Bholl  designate  on  thcdr  ballots  what  city, 
town,  or  place  they  deirire  aald  county  seat 
located  at  or  In,  and  any  place  receiving 
tbree-flfOis  of  all  the  votes  cast  shall  be- 
come and  xemsln,  from  and  after  the  first 
day  of  the  third  month  next  succeeding  such 
election,  the  county  seat  of  said  county." 
It  will  be  observed  that  the  petition  Is  to 
be  dgned  by  "reridrait  Sectors,"  and  In  or- 
der  to  show  that  ttiey  are  such  the  locality 
where  each  one  resides  must  be  stafed  In 
the  petition.  A  petition  signed  by  three- 
fifths  ct  the  recent  electors  of  the  county, 
therefore.  Is  eawntlal  to  give  the  county 
board  Jurisdlctton.  To  be  an  elector  of  the 
coonty  Is  not  enou^;  he  must  be  a  veA- 
dent  Sector.  The  object  of  this  provision, 
no  doubt,  was  to  prevent  any  action  being 
taken  tm  a  petition  signed  hy  persons  tem- 
porarfly  reskUng  In  a  county,  such  as  persons 
engaged  in  onnstnicting  a  railroad,  and  who 
would  leave  as  soon  aa  the  work  was  finished. 
Ayres  v.  Moan,  84  Neb.  210,  SI  N.  W.  Bep. 
830.  To  ascertain  if  the  signers  or  any  con- 
siderable part  of  them  are  resident  electors, 
where  that  fact  Is  denied,  msy  require  a 
Kflsmable  time  to  examine  the  names,  and 
nuke  Inquiry  In  regard  to  the  same.  The 
presentation  of  a  petition  signed  by  the 
requisite  number  of  names  where  no  objec- 


tion Is  made,  no  doubt  will  be  suffldakt  to 
Justify  the  board  in  calling  an  electitm. 
Where,  however,  an  answer  is  filed  con- 
taining charges  of  fraud,  that  many  of  the 
names  are  fictitious,  forged,  or  those  of 
minors,  or  iwrsons  not  electors,  time  must 
be  given  to  produce  evidence  of  ttioee 
charges.  In  State  v.  Nemaha  Co.,  10  Neb. 
35,  4  N.  W.  Rep.  873,  it  Is  said:  "If  par^ 
ties  have  been  Induced  by  misrepresentation 
to  sign  such  petition,  they  may  undoubtedly 
go  before  the  board  and  state  the  tacts  as 
to  such  misrepresentations,  and  demand  that 
their  names  be  stricken  from  the  petition, 
or  not  counted  as  petithmers.  The  commis- 
sioners should  not  call  an  election  for  such 
ptupoee  tmlesB  they  find,  at  tiie  time  of  exil- 
ing said  election,  that  more  than  three-flfths 
of  the  voters,  o  shown  by  the  return  of  the 
last  general  election,  are  then  petitioners  in 
tarm  at  such  cAectkm.  It  is  not  the  Intui- 
tion of  the  law  to  subject  the  people  of  a 
county  to  expense,  aimoyance,  anu  animosi- 
ties not  unfrequently  attending  an  election 
for  the  relocatkm  of  a  cotmty  seat  unless 
it  shall  appear  fliat  fha  requUte  ntmiber  of 
voters  at  the  time  of  calling  the  same  are 
in  fitvor  of  such  eleetiai.  The  petition  Is 
only  a  means  of  determining  tibat  at  least 
three-fifths  of  the  legal  voters  of  a  county 
are  in  favor  of  the  relocation  of  a  county 
seat  and  that  an  election  called  for  the 
purpose  of  sobmlttlng  such  question  to  the 
people  of  Ibe  ooimty  wOl,  in  all  :^ba- 
Ullty,  result  In  a  relocallcm  of  ttie  county 
seat"  What  Is  said  in  that  case  Is  appUca- 
Ue  in  this.  If  there  are  in  fact  more  than 
three-fifths  of  12ie  resident  doctors  In  £avor 
of  removing  the  oounQr  seat  and  have  algned 
a  petition  for  that  purpose,  there  will  be 
no  occarion  for  undue  haste  in  acting  upon 
the  petition.  It  will  bnr  the  closest  scru- 
tiny, and,  when  an  election  is  called  In  pur> 
soance  thereof,  the  remit  will  not  be  tm- 
certaln.  On  the  other  hand,  if  the  petition 
Is  signed  by  pctkhu  who  are  not  resident 
electors,  or  minors,  and  names  of  fictitious 
persons  added.  It  may  be  expected  ttiat 
those  presenting  the  petition  will  urge  haste 
in  acting  upon  it  so  that  die  names  cannot 
be  scrutinized,  and  folse,  fictitious,  and 
fraudulent  names,  it  such  there  be,  stricken 
out  If  the  position  contended  for  by  the 
defendants*  attorneys  should  be  established 
as  the  law.  vl&  that  tboe  Is  no  authority 
to  ^  out  the  qrarlouB  names  on  the  peti- 
tion, then  It  would  be  possible  for  one  per- 
son to  fill  a  petition  for  the  removal  of  a 
county  seat  with  fictitious  names  and  Imag- 
inary idaoes  of  residence,  snd  file  the  same 
with  the  county  board,  whose  du^  it  would 
thereuiXHi  be  to  call  an  election  for  tiie  pur- 
pose indicated.  No  one  will  contend  that 
BUdi  a  petition  would  not  be  open  to  uam- 
Inatloa;  yet  nqtpose  that  one-half,  one- 
fomita,  or  any  other  number  was  firaudulent 
or  fictitious,  the  right  and  duty  to  strike 
them  tram  the  petition  must  exist  aa  a 
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means  of  protecting  the  county  board  from 
being  imposed  upon,  and  tlie  people  of  a 
county  from  the  animosities,  strife,  and  ex- 
pense of  a  needless  county  seat  election. 
This  examination  is  to  be  made  before  fbie 
county  board.  In  Ellis  t.  Karl,  7  Neb.  388, 
Judge  Lake,  In  speaking  for  the  court,  says: 
"It  appears  that,  in  the  exercise  of  the  Juris- 
diction thus  conferred,  the  commisdoners  re- 
ceived the  petition  for  relocation,  and,  ad- 
judging It  in  all  respects  sufficient,  made 
and  entered  of  record  this  order:  "Where- 
as, on  the  20th  day  of  August,  1877,  -was 
presented  by  Samuel  Windrom  to  the  board 
of  county  commissionerB  of  Saline  county 
a  petition  for  the  relocation  of  the  county 
seat,  wtilch  said  petition  was  signed  in  man- 
ner required  by  la.w  by  citizens  of  said  coun- 
ty In  numlier  more  than  three-fifths  of  the 
rotes  cast  at  the  last  general  election. " 
llkereupon  at  the  same  time  they  ordered 
in  due  form  the  calling  of  the  first  election 
on  tiiis  question  to  be  held  on  the  4th  of 
September,  1877.  It  does  not  appear  that 
either  the  genuineness  or  the  sufficiency 
of  the  petition  was  questioned  before  the 
commissioners,  but  it  is  alleged  that  all  of 
the  defects  complained  of  were  fully  known 
to  them  when  they  made  the  order  for  the 
election.  And  It  is  further  alleged  that  the 
plaintiffs  were  wholly  ignorant  concerning 
them  untli  more  tlian  20  days  had  elapsed 
after  the  decision  had  been  made,  which 
seems  to  be  thought  a  sufficient  excuse  for 
not  moving  earlier  in  this  attack  upon  the 
action  of  the  board.  We  are  of  the  opin- 
ion ttiat  under  this  statute  the  proper  place 
to  have  raised  these  questions  concerning 
the  petition  was  before  the  commissioners 
themselves,  and  that  after  having  failed  to 
make  the  objections  there,  and  no  sufflcdent 
reason  for  the  failure  being  shown,  the 
plaintlfb  are  In  no  situation  to  ask  the  aid 
of  a  court  of  equity."  Any  rodent  elector 
of  a  county  has  a  right  to  examine  a  peti- 
tion filed  with  the  county  clerk  which  pur- 
ports to  contain  the  names  and  places  of 
residence  of  a  sufficient  number  of  resident 
electors  to  require  the  county  board  to  call 
an  election  for  the  removal  of  the  county 
seat  This,  by  the  act  of  filing,  becomes  a 
public  document,  and  is  open  to  Inspection, 
and  a  reasonable  time  must  be  given,  when 
desired,  for  that  purpose.  The  petition  la 
in  the  care  of  the  county  clerk,  and  he  Is 
responsible  for  Its  safekeeping,  but  the  in- 
strument may  be  examined  in  his  office  at 
any  or  all  times  during  business  hours,  and 
five  days,  on  the  showing  made  by  the  plain- 
tiff, would  not  seem  an  unreasonable  time 
to  make  a  thorough  examination  of  860 
names,  scattered,  as  they  purport  to  be, 
over  all  parts  of  the  coimty. 

Considerable  stress  is  laid  upon  the  offer 
to  furnish  a  certified  copy  of  the  petition  to 
the  plaintiff,  but  that  Is  not  sufficient  The 
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party  has  the  right  to  Inspect  the  original,— 
to  observe  the  several  signatures,  and  see  if 
they  purport  to  have  bfi>n  signed  by  each  | 
Individual;  in  other  words,  if  they  appear 
to  be  genuine,  or  are  in  the  uandwritlnir  of 
a  few  interested  persons.  This  Is  one  of 
the  means  of  detecting  spnrioiis  rignatures, 
and  a  certified  copy  is  not  sufficient. 

In  State  v.  Nelson,  21  Neb.  572,  32  X. 
W.  Rep.  589,  a  petition  purporting  to  con- 
tain the  names  of  644  resident  electors  w.is 
presented  to  the  county  Iward,  asking  them 
to  call  a  special  election  for  the  relocation 
of  the  county  seat;  the  whole  number  of 
votes  cast  In  said  county  at  the  preceding 
election  was  720.  A  remonstrance  against 
calling  such  election,  signed  by  a  very  large 
number  of  persons  purporting  to  be  clectont 
of  said  county,  was  presented  to  the  county 
board  In  which  it  was  alleged  that  the  peti- 
tion was  signed  by  nonresidents,  minors, 
and  other  persons  not  authorized  to  sign 
the  same.  The  board  thereupon  investigated 
the  matter,  and  found  that,  many  persons 
who  did  not  possess  the  necessary  quallti- 
catioiis  had  signed  said  petition,  and  the 
number  of  resident  electors  who  bad  signed 
the  same  was  less  tlian  three-fifths  of  all 
the  votes  cast  at  the  preceding  election,  and 
therefore  refused  to  call  the  election,  and 
this  court  sustained  the  order.  The  case 
at  bar,  in  many  of  Its  features,  is  like  that 
of  Ayres  v.  Moan,  34  Neb.  210,  fil  N.  \V. 
Rep.  830.  In  that  case  the  same  undue  haste 
was  shown  by  the  county  board  as  In  this, 
and  a  refusal  of  such  board  to  permit  elect- 
ors to  examine  the  petition  and  sift  out  the 
illegal  names.  The  remonstrators  thereupon 
ffied  an  answer,  fdmilar  in  many  respects  to 
that  in  this  case.  The  county  tward  over- 
ruled the  answer,  and  called  an  election, 
and  the  action  of  the  board  was  sustained 
by  the  district  court,  but  this  court  reversed 
all  the  proceedings,  and  set  the  election 
aside.  The  same  rule  will  be  applied  in  tills 
case.  To  Justify  a  coimty  board  in  calling 
an  election  for  the  relocation  of  the  coun- 
ty seat,  it  must  clearly  appear  that  the  pe- 
tition tfor  such  election  is  signed  by  at  least 
three-fifths  of  the  resident  electors  in  tin- 
county,  as  shown  by  the  votes  cast  at  the 
preceding  election,  Good  faith  on  the  part 
of  the  county  board  requires  it  to  act  as  an 
Impartial  trlbimal,  to  be  governed  by  the 
evidence  tn  the  case,  and  to  give  all  the 
resident  electors  in  the  county  a  reasounblo 
opportunity  to  show  that  names  signed  to 
the  petition  are  forgeries,  frauduleut,  or 
fictitious;  or  that  they  are  those  of  bona 
fide  resident  electors  of  said  oounty.  The 
Judgment  of  the  district  court,  and  also  of 
the  county  commissioners,  is  reversed,  tmd 
the  cause  remanded  to  the  county  board  of 
Hitchcock  county  for  further  proceedings 
in  accordance  with  this  opinion.  Judgment 
accordingly.  Hie  other  Judges  ocmcur. 
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ARNOLD  T.  BADGBB  LUMBBR  00.  et  ftl. 

(Supreme  Ooart  of  Nebraska.  Maj  2,  1H93.) 
Pleaui:(os — Cbou  Petitiox  —  Jcdohest  bt  De- 

TAULT. 

After  answer  day.  If  a  defeaidant  flies 

a  pleadiDK,  in  the  natnre  of  a  cross  petition, 
ft^aisst  bis  codefeodanta  who  hare  not  ap- 
peared in  the  action,  aoch  codefendants  can  be 
coQcladed  in  respect  thweto  onlr  hr  thdr  ap- 
[)earaneet  or  after  the  serrice  on  them  of  a  no- 
tice, in  the  nature  of  a  Bummoni,  as  to  snch 

(SrIUbtia  bj  the  Conrt) 

CommlsrioiiMs'  decision.  Error  to  district 
court,  Lancaster  eoimty;  Field,  Judge. 

Action  by  the  BAdger  Lnxnbn  Company 
tgnlnst  Edna  C.  Arnold  and  others  to  en- 
force a  meduuilo'B  lien.  On  the  Jndipnent 
nitered,  defendant  Arnold  brings  error.  Ue- 
renied  In  part 

Ores  M.  Qnackenbnah  and  J.  B.  Pbllpott, 
for  plaintiff  In  wrw.  B.  F.  Johnson,  for  de- 
foidant  In  wror. 

RTAN.  a  On  December  26.  18S9,  the 
Richer  Lumber  Company  filed  In  tbe  district 
court  of  Lancaster  conn^  Its  petition  fur  ibe 
foreclosnre  of  its  claim  for  a  mechanic's  llcai 
tai  lot  10,  blodC  5,  In  Smmyaldo  adilitlon  to 
the  city  of  Lin  cola  Edna  G.  Arnold  -waa 
made  dvfi^ant,  as  "Qie  owner  of  snld  lot, 
wbDe  W.  H.  Tyler,  F.  W.  Kent,  S.  J.  Kent, 
Oeoise  B.  Miner,  J<»hn  Smith  Sperry.  B.  G. 
Wright,  and  R.  S.  Toons  were  johied  as  de- 
fendants, by  reastm  of  behis  claimants  of 
liens  on  the  same  property.  A  summons 
was  Issued  requiring  Uie  defendants  to  an- 
swer by  the  22d  day  of  April.  1889,  which 
was  In  due  time  serred  on  each  of  the  de- 
fradants.  Edna  O.  Arnold  mnde  no  ap- 
r>earance,  and  the  decree  complnlned  of  was 
rendered  against  her  upon  her  default.  On 
AprU  24,  1SS8.  W.  H.  Tyler  filed  his  answer, 
cMiralng  the  foredosnre  of  a  mechanic's  lien 
on  ttie  property  described.  OnApril  24. 18S0, 
R.  S.  Tonng  ulso  answered  the  petition,  ask- 
ing fbte  mforcement  of  his  claim  to  a  like 
Hen.  B.  O.  Wright  and  F.  W.  Kent  filed  n 
like  answer,  each  for  himself,  on  May  27, 
1SS9.  Geoi^  R.  Miller  filed  an  answer  of 
like  purport  on  May  23,  1889;  and  on  June 
4,  1889,  an  answer  and  cross  petition,  with 
the  same  purpose,  was  filed  by  J.  S.  Sperry. 
Finally,  on  November  21,  1889,  the  date  of 
the  decree,  there  was  filed  on  behalf  of  S. 
J.  Kent  an  answer  and  cross  petition  for  the 
same  ndtef  as  had  been  asked  by  the  other 
deEmdants  as  against  Edna  0.  AmoM.  Ex- 
cept as  to  the  claim  of  the  Badger  liumber 
OraqMoy,  no  summons  was  issued,  nor  was 
notice  of  any  kind  served  upon  Edna  O,  Ar- 
nold, the  owner  of  the  property;  nether  did 
she  in  sny  manner  appear  for  any  purpoeo. 


The  summons  Issued  as  to  the  peUtlon  of 
the  Badger  Lumber  Company  required  the 
defendants,  and  each  of  them,  to  answer  by 
April  22,  1889.  The  first  answer  was  tiled 
two  days  afterwards.  From  thenceforward 
they  were  dropped  in  imtU  November 
21st  following.  A  decree  was,  on  the  date 
last  named,  entered  in  favor  of  each  of  the 
parties,  who,  as  above,  claimed  liens  against 
the  lot  in  question.  The  judgment,  in  so  far 
as  It  was  in  favor  of  each  of  the  codefeml- 
ants  of  Edna  C.  Arnold,  must  be  reversed 
for  reasons  which  will  now  be  briefly  statod. 

In  Hapgood  v.  Ellis,  11  Neb.  181,  7  N.  W. 
Rep.  845,  the  rule  was  broadly  stited  that 
any  defuidont,  regularly  served  with  process, 
who  fails  to  answer  any  material  Allegation 
contained  in  the  answer  of  his  cc>deft!udant. 
Is  bound  thereby,  as  well  as  by  t&e  decree 
A>unded  thereon;  and,  unless  he  appeals 
tlierefrom,  the  same  becomes  as  to  mm  res 
adjudieato.  In  Manufacturing  Co.  v.  Clark, 
23  Neb.  702,  37  N.  W.  Rep.  628.  this  broad 
statement  was  qualified  thus:  While  all  par- 
ties to  an  action  are  boimd  to  take  notice  of 
pleadings  properly  filed  within  the  time  re- 
quired by  law,  yet,  where  a  party  in  de- 
fault obtains  leave  of  court  to  file  a  plead- 
ing aftectlng  other  parties,  the  parties  so 
affected  should  be  notified  of  the  iiltng  of 
such  pleading,  unless  such  persous  or  their 
attorneys  are  present  when  the  order  is 
made.  The  decree  which  had  been  taken, 
as  between  the  codefeodants,  upon  the  an- 
swer of  a  codefendont  filed  after  the  tinii* 
when  answers  were  required  by  law  to  bo 
filed,  and  as  to  which  no  notice  had  been 
served  or  appearance  made,  was  held  prop- 
erly to  have  been  set  aside  in  the  district 
court.  As  between  codefendants,  therefore, 
the  rule  is  established  that  each  is  hound  to 
take  notice  of  such  pleading  as  shall  be 
filed  on  or  before  the  answer  day  named  In 
fbs  summons  issned  upon  the  original  peti- 
tions. After  answer  day,  If  a  defendant  files 
a  pleading  In  the  nature  of  a  cross  petition 
against  his  codefendants  who  have  made  no 
appearance,  such  codefendants  can  iHily  be 
thereby  affected  by  their  appearance  as  to 
such  pleading,  or  after  the  service  of  a  no- 
tice upon  them,  In  the  nature  of  a  anmmons, 
as  to  Bodii  jdeadlng.  By  tlie  decree  under 
condderation  the  codefendants  of  Bdna  C. 
Arnold  obtained  afilrmative  relief  as  against 
herself  and  her  property,  after  answer  day. 
without  her  appearance,  and  without  notice 
to  her  of  the  filing  of  the  several  answers 
asking  audi  affirmative  rdlef.  It  follows, 
therefore,  that  snch  part  of  the  judgm^it 
must  be^  and  Is,  reversed.  No  objection  hav- 
ing been  made  or  discovered  as  to  that  part 
of  the  decree  which  «iforces  ttw  rtfit  of  the 
Badger  Lumber  Oompany  to  reUef,  it  is  af- 
firmed. Judgmait  according.  Tba  oUier 
commissioners  concur. 
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SPBLLMAN  T.  UNCOIL  BAPID  TBANS- 
IT  CO. 

(Suprema  Oonrt  of  Nebraaka.  May  8,  1893.) 
tSiBiET-EUiLWAX  CoHPAHiaa  •  Ihjubui  to  Fas- 

8BKOBBS— PUBSOMPTIOH  OT  NSOUOBSOB  —  BOK- 
UBS  OF  PHoor. 

1.  Street-railway  companies  are  common 
carriera  of  passensara,  and  are  liable  ai  othex 
oommoa  carriers  npoa  common-law  principles. 

2.  Common  camara.  for  tba  protection  of 
their  passengers,  are  Iwand  to  the  exercise  of 
more  than  ordinary  care;  they  are  bound  to 
exercise  extraordinary  care  and  the  utmost  skill, 
diligence,  and  homan  foresight,  and  are  liable 
for  the  slightest  neKligence. 

3.  Where  a  street-railway  car  \a  dpmlletl, 
and  a  passenger  injured  thereby,  the  presnmp- 
tton  is  that  the  casualty  was  dne  to  the  ut^ 
ligence  of  the  carrier,  and  the  burden  is  on  it 
to  rebut  that  presumption. 

4.  Where  a  paaseDger,  without  Degllgence 
on  his  part,  is  injured  bT  the  derailment  of  the 
car  in  which  he  is  traTellnx.  the  carrier,  to  over- 
come the  presumption  of  negligence  caused  by 
snch  deraument,  must  show  that  the  accident 
was  produced  by  causes  wholly  beyond  its  con- 
trol, and  that  It  had  not  been  gnUty  of  the 
■ttghteat  negligence  contributing  thereto,  and 
that,  by  the  exercise  of  the  utmost  human  core, 
diligence,  and  foresight,  the  casualty  could  not 
hare  been  indented. 

(Syllabus  by  the  Court) 

Com misgloners'  decision.  Brror  to  district 
court,  Lancaster  cmmty;  Tlbbets,  Judge. 

Action  for  personal  injuries  by  Ttaomas 
Spellman  against  the  Lincoln  Rapid  Transit 
Companj.  Defendant  had  Judgment,  and 
plaintiff  brings  error.  Reversed. 

Charles  A.  Bn^  and  Steams  A  Strode, 
tot  idalntlff  In  error.  Webster,  Rose  die  Flsh- 
erdldc,  tor  defendant  in  error. 

BAQAN,  a  Tliomas  Si>ellman  brought  suit 
In  the  district  court  of  Lancaster  county. 
Neb.,  against  the  Lincoln  Rapid  Trnusit 
Company,  alleging  that  It  was  a  coiiioration 
owning  and  operating  a  street  railroad  in 
the  dty  of  Uncoln,  and  that  on  the  23d  of 
May,  1890,  while  he,  Spellman,  was  u  [as- 
aenger  upon  one  of  the  trandt  company's 
cars,  the  def^dant,  its  agents,  and  t^-rrants 
so  ne^Ig^ntly  and  carelessly  used,  managed, 
and  controlled  the  said  car  and  engine  by 
wbldi  it  was  drawn,  and  so  n^llgimtl;  and 
cardesaly  managed,  used,  looked  .^ter,  and 
repaired  said  road,  and  the  tracks  nud 
switches  connected  therewith,  that  tlie  cur 
tn  which  the  plaintiff  was  carried  and  tiie 
engine  drawing  the  same  were  allowed  to 
run  off  the  traift;  that,  in  consequence  of  the 
car  running  off  the  track,  plaintiff  yvav 
thrown  with  great  force  and  violence  against 
the  seat,  and  the  railing  thereof  In  front 
of  lilm,  and  then  back  on  the  seat  and  edges 
thereof  behind  him,  and  was  thereby  pi'r^ 
manently  Injured,  and  that  the  platadlT  was 
careful,  and  did  not  contribute  to  the  In- 
jury in  any  degree  whatever;  ami  prnycd 
for  damages  against  the  transit  company. 
The  answer  of  the  defendant  denied  all  neg- 
ligence of  itself  or  servants;  admitted  that 


the  car  was  derailed,  as  claimed  by  the 
plaintiff;  denied  ttiat  the  plaintur>i  bijurics 
were  permanent;  and  alleged  that  the  plain- 
tiff was  suffering  from  a  rupture  of  ild  and 
long  standing.  To  this  there  was  a  rep\y, 
consisting  of  a  general  denial,  by  the  plain- 
tiff. There  was  a  trial  to  a  Jury,  and  a  ver- 
dict for  the  transit  company,  and  Spellman 
brings  the  case  here  on  error.  On  the  trial 
it  was  admitted  that  the  tran^t  company 
was  a  corporation,  and  engaged  in  the  car- 
rying of  paasengers  for  hire.  There  was  no 
pleading  or  proof  that  Spellman  was  guilty 
of  any  contributory  negligence  whatever. 
The  moUve  power  of  the  cars  was  a  dummy 
steam  engine.  The  evidence  In  the  record 
does  not  afford  any  precise  explanati(Hi  for 
the  cause  of  the  car's  leaving  the  track.  The 
trial  Judge,  at  the  request  of  the  transit  com- 
pany, gave  the  Jury  the  following  Instruc- 
tion: "WhUe  it  Is  the  duty  of  the  defend- 
ant, as  a  carrier  of  paasnigers,  to  exercise 
proper  care  for  their  safety,  yet  the  defend- 
ant is  not  an  insurer  of  the  safety  of  Its  pas- 
sengers, and  not  liable  to  them  for  Injuries 
resulting  from  such  defects  In  Its  means 
of  transportation  as  could  not  have  been 
guarded  against  by  the  exercise  of  care  on 
Its  part,  and  which  are  not  due  In  any  way 
to  negligence  on  its  part**  rThetestof  negU- 
gence  In  such  cases  Is  whether  the  defect 
ou£^t  to  have  been  observed  practically,  and 
by  the  use  of  ordinary  and  reasonable  care." 

The  giving  of  iuls  instruction  Is  here  as- 
signed for  error.  It  will  be  observed  that 
the  test  submitted  by  the  learned  Judge  to 
the  Jury  was  whether  the  transit  company 
used  ordinary  and  reasonable  care.  The  de- 
fendant ta  error  was  a  common  carrier  of 
paasengers  for  hire,  and  the  queetl<Hi  to  be 
determined  tn  passing  upon  the  correctness 
of  this  Instruction  Is,  what  degree  of  care  Is 
due  from  a  common  carrier  of  passengers  to 
Its  passengers?  In  Borer  on  Railroads,  (vol- 
ume 2,  p.  1434.)  it  Is  said:  "For  Injuries  oc- 
casioned by  negligence,  street  railways  are 
liable,  as  othm  are,  upon  common-law  prin- 
ciples, and  no  more  so."  And  on  page  143C, 
the  same  authority  says:  '"The  company  ta 
bound  to  the  highest  degree  of  care  and 
utmost  diligence  to  prevent  their  [passen- 
gers'] hijury."  To  the  same  effect,  see  Shear. 
A  R.  Neg.  I  ^6.  In  Smith  v.  RaUway  Co.,  32 
Minn.  1.  18  N.  W.  Rep.  827,  the  court  say: 
"Street-railway  companies,  as  carriers  of 
passengprs  for  hire,  are  bound  to  excrdno 
the  hiirhciT  degree  of  care  and  diligence 
consdsteut  with  the  nature  of  tholr  imder- 
taldng,  and  are  responsible  for  the  slight- 
est negligence."  In  Sales  v.  Stage  Co.,  4 
Iowa,  64G,  the  rule  Is  thus  laid  down:  "Car- 
riers of  passengers  for  hire  are  bound  to 
exercise  the  utmost  skill  and  prudence  In 
conveying  their  passengers,  and  are  respon- 
sible for  the  slightest  negl^ence  or  want  of 
skill  in  either  themselves  or  their  servants." 
Sap.  also.  Bonce  v.  Railway  Co.,  (Iowa,)  5 
N.  W.  Bep.  177.  In  Derwort  t.  Loonier,  21 
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OmL  246,  the  supreme  court  of  Uiat  state 
laid  down  tbe  rale  thus:  "In  the  case  of 
common  carriers  of  passengers,  fixe  highest 
decree  of  care  which  a  reasonable  man 
irould  nse  Is  required  by  law."  This  Is  also 
the  doctrine  of  the  supreme  court  of  Oall- 
fomla.  See  Wheaton  t.  RaUroad  Co.,  36 
€al.  SOO,  where  It  Is  said:  "Passenger  car- 
riers by  their  contract  bind  themselves  to 
carry  safely  those  whom  they  take  Into 
their  coaches  or  cars,  as  far  as  human  fore- 
sight will  go;  that  Is,  for  the  utmost  care 
and  diligence  of  Tery  cautious  persons." 
This  la  also  the  rule  in  New  York.  See  MsTer^ 
(ck  T.  RaUroad  Go.,  36  N.  Y.  878,  where  it 
ts  said:  "Passenger  carriers  bind  themselTCS 
to  carry  safely  those  whom  they  take  into 
thdr  coaches,  to  the  utmost  care  and  dUl- 
gence  of  rery  cautions  persons."  See,  also, 
CarroU  t.  Railroad  Co.,  58  N.  T.  126.  This 
to  also  the  doctrine  of  the  supreme  eotirt  of 
Colorado.  See  Railway  Co.  t.  Woodward,  4 
Colo.  1.  This  Is  tJie  doctrine  of  the  supreme 
«ourt  of  the  United  States.  In  Unllroad  Co. 
T.  Derby,  14  How.  486.  It  Is  said:  "When 
carriers  undertake  to  convey  persons  by  the 
powerful  but  dangerous  agency  of  steam, 
public  poUcy  and  safety  require  that  they 
be  held  to  the  greatest  pomlble  care  and 
diligence. "  Tbis  doctrine  Is  reaffirmed  by  the 
same  court  In  The  New  Wortd  t.  King.  l(t 
How.  409.  See  these  cases  dted  and  npproved 
fn  Railroad  Co.  t.  Hurst,  98  U.  S.  291,  where 
the  court  say.  In  reviewing  the  cases  dted 
above:  "We  detdre  to  reaffirm  the  doctrine, 
not  only  as  resting  on  public  policy,  but  mi 
sound  principles  of  law."  They  also  dte 
Railroad  Co.  v.  Lockwood,  17  Wall.  357,  and 
quote  and  affirm  that  case  as  saying:  "Tbe 
highest  degree  ot  carefulness  and  diligence 
)■  expressly  exacted."  0<mtlini1ng,  the  court 
•ay:  *rrbe  standard  of  duty  staonld  be  ac- 
eordliiff  to  the  conseqtiences  Oat  may  ensue 
from  careleasness.  The  rule  tut  law  has  Its 
fbmidattoD  deep  In  public  policy.  It  Is  ap- 
proTed  by  experirace.  and  eancdoned  by  ttie 
plainest  prindplea  ot  reason  and  Justice.  It 
<■  of  grear  Importance  fbat  courts  of  Justice 
shoidd  not  relax  It  Hie  terms  In  qnestloa 
do  not  meen  all  the  care  and  diligence  tbis 
human  mind  can  eoncetve  of.  nor  such  as 
will  render  the  transiiortatlon  tree  tram  any 
possible  peril,  nor  such  as  would  drive  the 
carrier  from  his  business;  but  It  does  em- 
phatically require  eveiythlng  necessary  to 
the  secnrfty  of  13ie  passoiger,  and  reason- 
ably coDslBtent  with  the  btulneas  of  the  car- 
rier and  the  means  of  conveyance  employed." 
Hie  ralCf  as  gathered  from  the  foregoing 
antboritteSt  requires  that  a  comm<m  carrier 
of  pttssengers  adiall  exerrlse  more  than  or- 
dtnary  care;  tt  requires  the  exercise  of  ex- 
traordbuuy  care;  liie  exerdae  of  tiie  ntmo<)t 
bUH.  dIUgenoe.  and  human  fOrerii^t  tt 
makes  ttw  carrier  liable  for  the  sUghtest 
aeg^geoce.  It  foUowa  from  the  fbrcf^otng 
^t  the  glTtaig  of  the  inatnicttoa  complain* 
«d  of  was  errm. 


Spellman  also  ns^gns  as  error  the  giving 
by  the  court  below,  at  the  request  of  th« 
tmnslt  company,  instructions  Nos.  2  and  3. 
They  are  as  follows;  "(2t  If  the  Jury  find 
from  the  evidence  that  the  defendant  con- 
structed and  laid  Its  track  In  a  proper  man- 
ner, and  had  the  same  made  safe  and  In 
good  condition  at  the  place  of  the  accident 
complained  of,  before  It  was  put  Into  use. 
and  from  time  to  time  since,  at  reasonably 
short  Intervals,  had  the  same  Inspected  and 
r^'Olred  by  competent  track  men,  especial- 
ly employed  for  that  pui-pose,  and  that  the 
car  upon  wblch  the  plaintiff  was  riding  at 
the  time  of  the  acddent  was  derailed  with- 
out any  fault  or  neglect  of  the  person  or 
persoDB  in  charge  thereof  for  defendant, 
and  the  same  Is  not  shown  to  have  been 
caused  by  any  defect  In  said  road  or  ear, 
then  the  plaintiff  could  not  recover  for  any 
injuries  caused  thereby,  and  the  Jury  should 
find  for  the  defendant.  <3)  Unless  the  Jury 
And  that  the  cause  of  the  acddent  was  some 
definite  and  proven  defect  of  defendant's 
road,  engines,  or  cars,  or  negligence  on  the 
part  of  defendant's  employes  In  operating  the 
same,  and  could  have  been  avoided  by  the 
exerdse  of  proper  care  In  Inspection  and 
repair  and  operation,  then  the  Jury  will 
find  for  the  defendant.  The  mere  fact  that 
the  deffflidanfs  car  left  the  track,  and  that 
the  plaintiff  thereby  sustained  Injury,  to  not 
suffident  to  sustain  a  verdict  for  the  plain- 
tiff. To  find  a  verdict  for  the  plaintiff,  the 
Jury  must  find  that  the  defendant  was  In 
some  way  negligent  In  the  care  of  Its  track 
or  the  running  of  Its  train,  and  the  acddent 
was  caused  by  such  negligence."  We  shall 
consider  these  two  Instnictlons  together. 
Tb»  court,  In  effect,  told  the  Jury  by  these 
InstmctlODS  that,  though  ^>eUman  might 
have  been  Injured  by  the  derailing  of  the 
car,  that  fact  did  not  raise  a  presumption 
of  negligence  agahiat  the  transit  company; 
and.  further.  It  put  the  burden  on  Sptilman 
of  proving  Oie  particular  cause  of  the  de- 
raflment  of  ttie  car.  In  2  Rorer.  R.  R.  p. 
14S4.  It  la  said:  "In  actions  against  •  •  • 
tstreet  raOways]  for  personal  injuries  caused 
by  the  cars  Icavhig  the  track,  the  burdnt  of 
proof  is  on  the  company  to  show  that  there 
was  no  fault  or  want  <tf  care  on  Its  part." 
See  13ie  same  doctrine  In  Patt  Ry.  Acc.  Iaw, 
S  439.  The  supreme  court  of  the  United 
States  In  Btokes  t.  SaltonstaR,  18  Pet  181. 
dedded:  *1a  an  aetltni  against  the  owner  of 
a  stage  coach  used  for  carrying  passengers, 
for  an  Injury  sustained  by  one  of  the  pas- 
TCngers  by  the  upsetting  of  the  coadi,  the 
owner  to  not  liable,  unlesa  the  Injiiiy  of 
whldi  the  plaintiff  complains  was  occasioned 
the  negligence  or  want  of  proper  skill  or 
care  In  the  driver  of  the  carriage.  •  •  • 
The  fact  that  Hie  carriage  was  upset  •  •  * 
b  primi^  fade  evidence  that  there  was  care- 
lessnen  or  negUg^ice  or  want  of  ttklU  on 
the  part  of  the  driver,  and  costs  upon  the 
defendant  the  burden  of  proving  that  flie 
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Injury  was  not  uccaidoned  hf  tiie  driver's 
fault"  This  case  was  afflnned  by  the  same 
ootnrt  In  Railroad  Ga  t.  FoUard,  22  Wall.  341. 
In  Ralli-oad  Go.  r.  Walrath,  38  Ohio  St  4B1, 
the  supreme  court  of  Ohio  thus  announces 
the  rale:  "On  proof  of  Injury  sustained  by 
a  passenger  <ni  a  railroad  train  by  the  tailing 
of  a  berth  In  a  deeping  car,  and  that  the 
passenger  was  without  fault,  a  presumption 
arises.  In  the  absence  of  other  proof,  that 
the  railroad  couipany  is  liable;"  dtlng  and 
affirming  Railroad  Go.  t.  Kowery,  36  Ohio 
St  418.  The  supreme  court  of  Colorado,  In 
Railway  Co.  v.  Woodward,  4  Colo.  1,  adopts 
ed  the  rule  In  this  language:  "If  a  passenger 
Is  killed  In  consequence  of  the  OTertomlng 
of  a  car,  a  presumption  arises  that  the 
casualty  was  the  result  <^  negligence,  but 
such  presumption  may  be  rebutted."  The 
supreme  court  of  Mtamesota,  In  Smith  t. 
Railway  Co.,  82  KUnn.  1,  IS  N.  W. 
Rep.  827,  formulates  the  rule  as  follows: 
"Where  an  Injury  occurs  to  a  passen- 
ger throc^  a  def^  In  the  construo* 
tlon  or  working  or  management  of  Ihe 
T^ilde,  or  anything  pertaining  to  the  serr- 
Ice  wbldb  the  carrier  ouf^t  to  control,  a 
presumption  of  negligence  arises  from  the 
happening  of  the  accident,  and  upon  audi 
proof  the  burden  will  derolre  upon  ttie  de- 
fendant  to  exonerate  himself  by  diow- 
lug  the  ezlBtence  of  causes  beyond  his 
control,  unless  evidence  thereto  appears  as 
part  of  the  ^olntUTs  own  case."  In  the  course 
uf  the  opinion  ^e  learned  judge  vrtio  de- 
jlfered  It  sold:  "The  severe  rule  which  en- 
joins upon  the  carrier  such  extraordinary 
cure  and  dllig«ice  Is  Intended,  fOr  reascms 
€t  public  policy,  to  secure  the  safe  carriage 
of  pftssmgers,  In  so  far  as  human  skill  and 
foreslgfat  can  effect  such  result  From  the 
application  of  this  strict  rule  to  carriers, 
it  naturally  follows  that  where  an  injury 
occurs  to  a  passenger  through  a  defect  In 
the  construction  or  working  or  management 
of  the  vehUde,  or  anything  pertaining  to 
the  service  which  the  carrier  ought  to  con< 
trol,  a  presumption  of  negUgcnce  arises. 
The  rule  is  therefore  frequently  stated,  in 
general  terms,  that  negligence  on  the  part 
of  the  carrier  may  be  presumed  from  the 
•nere  happening  of  the  accident  The  rea^ 
son  of  the  rule  seems  to  be  that  fran  the 
very  nature  of  things  the  means  of  proving 
the  specific  fitcts  are  more  In  the  poww 
of  the  carrier.  The  latter,  owning  the  prop- 
erty and  controlling  the  agencies.  Is  pre> 
sumed  to  have  peculiarly  within  bis  own 
knowledge  the  cause  of  the  accident,  which 
he  might  be  interested  to  withhold,  and 
might  himself  be  unable  to  prove."  Such  Is 
the  doctrine  of  the  supreme  court  of  IlUnois, 
as  expressed  by  that  court  In  Kallioiid  Co. 
T.  Ueyuolds,  88  111.  418,  where  it  is  said: 
"'\\1here  a  railway  car  Is  thronn  from  the 
track,  whereby  a  passenger  for  hire  Is  In- 
jured, the  presumption  Is  that  the  accident 
resulted  either  from  the  fitct  that  the  trai^ 


was  out  of  (»der,  or  ttw  trahi  badly  man- 
aged, or  both  combined,  and  the  burden  is  on 
the  omipany  to  show  it  was  not  negligent 
In  any  respect"  This  is  also  the  rule  In- 
Indiana.  See  Railroad  Co.  v.  Wllllama,  74- 
Ind.  462.  It  Is  also  the  rule  to  New  York. 
See  Seybolt  t.  Railroad  Co.,  96  N.  Y.  562. 
In  Feitsl  T.  Railroad  Co.,  109  Mass.  308, 
the  action  was  against  a  street-railway  com- 
pany for  injuries  resulting  to  plaintUF  from 
an  accident  that  happened  while  she  was- 
traveling  <Mi  one  of  the  defmdant's  caxs.  The 
plaintiff,  to  prove  her  caae  against  the 
street-car  company,  called  the  coudnctw  and* 
the  driver  of  the  car  as  witnesses,  snd  th^ 
testified  that  Qie  car  ran  off  the  track,  one 
whed  inside  and  one  outside  the  track; 
that  they,  with  othen,  left  the  car  In  qnee- 
tkm;  that  fbexe  was  no  defect  in  the  car, 
the  wheeta;  or  tlio  track;  that  the  car  was- 
going  about  flva  miles  an  hour;  that  when 
they  lifted  the  fore  wheels  on  the  track 
everything  was  right,  and  the  car  went  on; 
that  the  cars  went  over  Uils  place  just  be- 
fore snd  just  aftoiwards  without  trouble^ 
and  they  did  not  know  what  made  the  car 
run  off.  At  the  dose  of  plaintUTs  case,  de- 
fendant requested  a  ruling  that  the  pkilntifr 
could  not  recover,  because  she  had  failed 
to  show  n^Ugence  on  the  part  of  the  street- 
railway  company.  This  motion  was  over- 
ruled. The  railway  company  then  intro- 
duced evidence  that  tiie  rood  where  the  ao- 
oldent  occurred  had  been  gone  over  by  their 
superlntmdent  the  day  before  the  accident^ 
and  that  there  was  no  defect  In  it;  that  the 
day  after  the  accident  he  saw  the  place 
where  it  occurred,  and  that  there  was  noth- 
ing the  matter  with  the  road  then,  and  had 
not  be^  since.  The  railway  company  fben 
requested  the  court  to  Instruct  the  jury 
as  fbOows:  "The  plaintiff  rec^ved  her  ac- 
cident fh»m  the  ftct  of  the  car's  running  off 
the  track  while  traveling  at  a  modamte 
rate.  There  Is  no  evidence  that  the  car  was 
oat  of  order.  It  is  not  claimed  that  the 
drirw  did  anything  wrong,  or  that  the  rails 
were  before  or  then  or  afterwards  out  <a 
order.  *  •  •  Under  these  circumstances, 
the  plaintiff  cannot  recover.  That  there  was 
no  evidence  of  any  negligence  on  the  part 
of  the  railroad  company;  that  the  bordoi 
of  proof  is  upon  ttie  plaintiff  to  show  how 
the  accident  happened,  and  what  was  the 
particular  negligence  that  caused  the  same; 
and  that  unless  the  platotlffs  had  done  so, 
they  could  not  recover."  The  trial  court 
refused  to  so  Instruct  and  this  refusal  was 
assigned  as  error.  On  appont  to  the  supreme 
court.  It  said:  "On  the  trial  of  an  action 
against  a  street-railway  corporation  for  In- 
juring a  passenger,  proof  that  the  Injury 
was  caused  by  a  car's  running  off  die  track 
at  a  place  where  the  track  and  the  car  were 
under  t^e  exclusive  control  of  the  defend- 
ants is  sufficient  to  cliarge  them  with  negli- 
gence, in  the  absence  of  any  evideuce  that 
the  accident  happoicd  without  th^  fault** 
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In  tbe  Ught  oi  the  tMegotag  aothoritiee,  r 
tbe  court  erred  In  gtving  tbe  Instroctionfl  j 
complained  of. 

In  oar  review  of  this  case  we  have  not 
been  unnUndfol  of  tbe  suggestion  of  the 
oonnael  for  defendant  in  error  that  the  trial 
court  cured  Inatmction  No.  3  complained  of 
by  Instructing  the  Jury,  of  his  own  motion: 
"A  train  of  cars  similar  to  that  ojwrated 
bj  tbe  defendant  is  presumed  to  stay  up<nk 
tbe  track,  and  If  such  train  ahoold,  for  any 
reason,  leave  tbe  track,  tbe  presumption  is 
tliat  U  left  the  track  through  some  fault 
of  tbe  defendants."  It  Is  not  necessary  to 
determine  now^  whether  this  Instruction  con- 
flicted with  the  ones  complained  of,  nor 
whether  one  cured  tbe  other.  The  greatest 
difficulty  with  the  instruction  complained  of 
Ues  in  tbis:  "Unless  tbe  Jury  And  that  the 
canse  of  the  accident  was  some  definite  and 
proren  defect  of  defoidant'a  road,  mgiue, 
or  care,  or  negligence  on  the  part  of  tbe 
d^endant's  employes  In  operating  the  same, 
and  could  have  been  avoided  by  the  exer- 
cise of  proper  care  In  inspection,  repairing, 
and  operation,  tb&i  the  Jury  will  find  for 
tbe  defendant."  Here  the  Jury  were  told, 
hi  effect,  that  tbe  burden  was  oa  Ibe  plain- 
tiff below  to  prove  tbe  canse  of  tbe  derall- 
mnit.  This  is  not  the  role.  There  Is  no 
chtim  by  any  on^  nor  Is  there  a  word  of 
evidence,  that  Sp^bnan  was  gnUty  ot  any 
negligence  whatever.  Tbe  tnuialt  company 
waa  a  oomoum  carrier  ot  passengers.  Spell- 
niau  was  a  passenger  oa  its  tratat  The  car 
on  whkdt  be  was  riding  was  derailed.  He 
alleged  be  was  injured  thereby,  and  there 
waa  evidence  to  support  the  aUegatkm.  He 
alleged  that  the  deiaUm«it  of  tbe  car  was 
tbroQi^  tbe  carrier's  negligence.  Tlia  biw 
tqr  prenimptlon  supplied  that  proof  Ux  blm. 
This  waa  enongfa.  The  burden  was  thai  on 
tba  carriw  to  rebut  this  presumptltm  of 
npgUgenos  by  showing  that  it  was  produced 
by  causes  wholly  beyond  Its  ccmtrol,  and 
that  It  bod  not  been  gnUly  of  the  tfUgfateat 
negligence  ctnitiibutlng  thereto,  and  that, 
1^  tbe  eurdse  of  tbe  utmost  bnnum  care, 
diligence,  and  fores!  gbt,  the  casualty  ooold 
not  have  been  prevented.  The  Judgment  of 
tbe  district  oourt  Is  reversed,  and  the  cause 
refflaaded.  with  InstmctionB  to  tbe  court 
below  to  grant  tbe  plaintiff  In  error  a  new 
triaL  The  other  commisaloaecs  concur. 


FSIEBBRG  St  aL  T.  'FBSUISOHKB  et  aL 
48npnsie  Ooait  a(  Nebraska.   May  8,  1888.) 

AOTIOM  OX  KOTB— EVIDITICB— IXBTauCTIO-Vt. 

Hie  main  Issne  in  this  ease  being  wheth- 
er the  note  sued  upon  was  given  by  the  defend- 
ant  as  payment  for  the  other  50  per  cent,  due 
from  defendant  to  plaintiffs,  (50  per  cent,  bnr- 
ing  alreauy  been  paid  upon  a  general  compxsl- 
tiaa  agneraeat  of  Treitschke  with  bis  creillt- 
on.)  or  whettier  gaid  note  was  given  plaintiffs 
for  serrices  by  plaintiffs'  agent  rendered  for 
defradaot.  Independently  of  such  agency,  it  was 
ptoper  te  bMtiMt  the  Jnty:  (1)  That  if  pbdn- 

v.55fei.w.Da8— 18 


tiffs,  with  Treitschke^  ento^  Into  such  a  com- 
position agreement,  a  note  taken  for  tbe  SO  per 
cent  by  said  composition  rebated  would  be  a 
fraud  upon  the  rights  of  tlie  otbw  componnding 
creditors,  and  that  payment  thereof  would  not 
therefore  be  oiforced.  &)  Instructions  as  to 
tbe  rights  of  plaiotiffs,  noon  plaintiffs'  theory 
of  the  transaction,  properly  required  upon  the 
evidence  adduced  that  the  jury  should  ^'believe 
from  tbe  testimony  that  such  transaction  was 
made  In  good  faith,  and  not  as  a  device  to 
evade  tbe  effect  of  a  payment  to  the  pltdntifl 
directly." 
(Syllabus  by  the  Court.) 

Commissioners'  dedslon.  Error  to  district 
court,  Douglas  county;  Doane,  Judges 

Action  on  a  promlssoir  note  by  Julius 
Frleberg  and  others  against  Julius  Treit- 
schke and  others.  Defendants  had  Judg- 
ment, and  plalntiffB  bring  error.  Affirmed. 

Charles  Ogden,  for  plalntilCi  In  error. 
Howard  B.  Smith  and  CUnttKi  N.  Powell,  for 
defaidants  In  error. 

RYAN,  a  On  the  5tb  day  of  January. 
1889,  the  phiintiffB  In  error  filed  in  the  dis- 
triot  oourt  of  Douglas  county  a  petition  for 
the  recovery  of  the  amount,  with  interest  and 
protest  fees  thereon,  of  the  following  promis- 
sory note:  "$1,162.80.  Omaha,  Nebraska, 
March  11th.  ISSi.  Fonr  months. after  date  I 
promise  to  pay  to  the  order  of  Mess.  Frleberg 
&  Workum,  eleven  hundred  slxty-two,  80-100 
dollars,  at  the  United  States  National  Bank; 
value  reoeived.  Julius  Treitsclike."  This 
note  was  Indoned  in  tdank  by  August  DolL 
The  defendants  admit  tbe  making  and  In- 
dorsement of  tiie  note^  but  claim  that  the 
same  waa  given  under  an  agreement  for  a 
settlement  with  the  defendant  Treitschke 
with  all  his  creditors  upon  the  basis  of  a 
certain  percentage,  which  Is  hereafter  de- 
tailed In  the  testimony;  that  under  such 
agteemoit  the  plwl^tiffF*  had  bound  tiieni' 
s^vee,  ostenatbiy.  to  accept  00  per  cent  at 
tbe  amount  of  tbetr  claim;  and  that  tbe  agent 
of  the  plaintiffs,  wltii  full  authority  to  act'in 
the  premises,  and  for  tbe  purpose  of  securing 
tlie  cbdm  ot  tbe  plalntlflb  in  full,  agreed, 
wittumt  1b»  knowledge  at  the  other  credit- 
ors at  Treitsfdike,  to  procure  a  settlement 
and  release  from  aU  of  his  creditors  of  thdr 
claims  against  him  upw  ttie  basis  <tf  a  c^ 
tain  peroentage  itf  their  ololma,  but  that  In 
considerstlon  thereof  the  plaintiffs  should  be 
paid  bi  fall  of  tbebr  claim;  and  that  tbe  plabi- 
tUh  wwe  paid  60  pw  oent  of  their  claim  in 
cash,  and  that  the  note  In  suit  waa  given  for 
the  ranalnlng  50  per  cent.  In  pursuance  of  a 
secret  agreement  made  between  the  agent  of 
plaltttliEB  and  the  defendant  Tr^tsdUEe,  and 
for  no  other  oonrideratlon.  Hie  jdalntlflki 
denied  (bat  Mr.  Breoher,  the  alleged  agent, 
bad  any  autiuMltr  from  fliem  to  enter  into 
negotlati(His  with  tbe  defendant  TreltsdikA 
towards  oompromlshig  tbetr  dalm,  except  as 
contahied  in  Uielr  writtm  agreemoit  to  com- 
promlae,  which  was  introduced  in  evidence, 
and  is  herehwfter  referred  to.  They  also 
dmlsd  that  tbcj  knew  at  say  amngement 

Digitized  by  Google 


274 


NOBTHWESTERN  BEPOBTEB,  Yoz^  56. 


(Neb. 


being  entered  Into  between  tlie  said  Brecher 
and  the  defendant  Treltschlce  for  the  purpose 
of  compounding  with  bia  creditors,  except 
as  shown  by  the  agreement  for  oompromlae; 
and  they  averred  that  whatever  Bredtier  did 
beyond  tliat  was  without  the  knowiedge,  au- 
thor!^, or  consent  ot  plainttOa.  Ttiey  also 
denied  that  they  had  ever  received  any 
amount  of  money  from  Trettschlw  upon  their 
claim,  and  av^red  that  no  part  of  thA  one- 
half  of  their  claim,  provided  for  by  Oie  com- 
promise agreement,  had  ever  been  paid  to 
them.  Tlie  evidence  mainly  directed  to 
llie  terms  of  the  arrangemoit  mtered  Into 
,  at  the  date  of  tbe  above-copied  note.  The 
testimony  of  Trritectake  was  that  Arnold 
Breoh«,  the  agent  of  lAaintilb  vAA  blm  the 
Coods  from  whlcn  arose  his  indebtedness  to 
plalnttces,  to  the  amount  of  $2,825.62;  that 
afterwards,  to  wit.  in  December,  1883,  the 
witness  became  financially  embarrassed,  his 
creditors  oommendng  attachment  suits 
against  him  at  tbat  lime;  ttiat  am<mg  tliese 
atta<Ailng  creditors  were  the  plaintiffs;  Uiat 
In  December,  1883,  Arnold  Breoher  came  to 
Omaha  with  r^erenoe  to  the  attadimmt 
suit  of  plalntlflb  against  the  witness  then 
pending,  and  had  a  conversation  with  the 
defendant  Trettschke  wHh  reference  to  com- 
pounding vrlfh  Trdtscbke's  creditors;  this, 
cimversation.  Treltst^e  testtfles,  was  to  the 
effect  that  "BeeniHr  fliousbt  he  oonUI  get 
all  the  creditors  who  had  made  attachments 
<m  Oie  stock  goods  to  eetUe  at  60  cents 
on  the  didlar,  and  that  he  ooold  make  settle- 
ment with  those  who  had  no  attaclimaits  at 
25  omts  on  the  dollar.  With  reference  to 
the  claim  of  plalntfflb,  sa  testlfled  to  by  Trelt- 
schke,  It  was  agreed  ttat  Treltschke  should 
pay  their  claim  In  ftill  If  Breeber  brons^t 
about  settlements  with  the  otbw  creditors  d 
Treltschka  on  the  terms  above  talked  of,  and 
that  thla  part  of  the  agreemrat  was  made  a 
Hecret,— that  no  one  was  to  know  that  plaln- 
tllb  got  tlielr  ttiU  amount,  whUe  tiie  oUier 
ones  got  but  a  half  and  a  fonrtti.  Bxwber 
was  advanced  $200  for  the  expenses  of  the 
trip  whldi  he  was  to  midce  for  the  above 
purpose  and  tot  Ua  hotd  hWs,  eta  The 
amount  owing  by  Treitsohke  at  that  ttme  was 
iietween  nine  and  ten  thousand  dollars.  On 
the  other  hand,  Arnold  Brecher  testlfled,  as 
to  the  above  ctmversatlon,  that  Treltsehke 
told  him  that  It  was  a.  pi^  to  see  all  tbese 
goods  go;  be  would  be  mined,  and  have  noth- 
ing any  more;  that  his  wife  would  not  consent 
that  the  creditors  should  get  the  money  from 
these  attadiment  suits;  that  be  would  fl^t 
them,  and  it  would  take  a  year  or  so  to  de- 
twmlne  whether  t\\^v  would  be  entitled  to 
the  money  or  ^e  attaching  creditors  should, 
and  he  asked  witness  whether  something 
could  not  be  done  whereby  he  could  make  a 
Bftttlement  with  the  creditors.  Witness 
Brecher  testified  that  he  answered  that  he 
thou^t  something  might  be  done;  that  he 
would  think  It  over,  and  let  him  (Treltsehke) 
know  In  the  aftonooa.   The  oonvarsatlon 


whidi  according  took  place  that  afternoon 
was  detailed  by  Mr.  Brecher  In  the  follow- 
ing language:  "Question.  Tou  went  up  there 
In  the  afternoon;  what  did  you  then  say  to 
TreMaohke?  Answer.  I  told  him  fTreitschke) 
I  thou^t  I  would  be  able  to  secure  him  a 
settlement  with  his  creditors  on  the  baslB 
of  fifty  c^ts  on  the  dollar  with  those  whlt^ 
were  secured  by  the  attachments,  and  about 
forty  with  those  that  did  not  have  security.— 
that  were  timply  suing  without  an  atta<^ 
ment  That  I  had  to  go  and  see  these  parties 
personally  In  order  to  get  a  setttraient  with 
them.  For  that  purpose  he  employed  me  to 
do  so.  Q.  What  did  yon  teU  him  would  be 
your  compensation,  If  anytldng,  for  the  work 
you  were  to  do?  A.  I  asted  blm  to  pay  me 
one-half  of  the  dalm  of  Frieberg  &  Workum. 
Q.  What  did  you  say  In  r^rd  to  your  claim 
of  Frieberg  &  Woifeum;  In  regard  to  the 
claim?  A.  I  toM  him  at  ^  time  w»  had  ttie 
oonTerssdim  that  he  knew  that  I  bad  guar- 
antied his  account,  and  that  I  would  be  loser 
in  that  proportion.  If  he  wanted  me  to  get 
blm  a  settlement  I  would  tmda-take  to  get 
It,  provided  he  paid  me  for  my  services  fifty 
per  cent,  of  their  claim,  because  they  would 
agree  to  take  fifty  per  cent  of  the  other 
ondltors.  Q.  What  did  be  say  to  that?  A. 
He  accepted  It  very  ohccrfnlly.  Q.  What 
dae  Old  he  pay  yon?  A.  He  was  to  pay 
my  traveling  expenses,  and  he  did  pay  me 
«20a'> 

Hie  above  was  the  mly  evldaioB  vldcb 
presented  direct  contradictionB.  Ibere  was 
no  dtaputs  that  at  llie  time  there  was  i^e- 
I»ared.  In  writing,  a  form  of  composition 
agreement  to  be  entered  Into  by  tin  credtton 
of  Treltsehke^  wbldi  agreement  was  after^ 
wards  rigned  by  ttie  greater  part  otf  bis 
creditors,  both  In  number  and  amount  This 
Rgreemoi^  omitting  tlie  preamble^  was  as 
fc^ws:  **Iii  consideration  ot  the  premises, 
and  for  the  purpose  of  saving  litigation  and 
expense,  said  Julias  Trritacbke  purposes,  and 
bereby  agrees  to  and  wlfli  all  bis  said  credft- 
ors,  to  pay  bis  said  creditors  and  compro- 
mise ttieir  attadimentB  and  dalms  as  fol- 
lows, to  irtt;  To  sndk  credltm  as  are  se- 
cured by  attachment  or  otherwise^  fifty 
cents  ft>r  and  upon  the  dollar  of  Ibeir  re- 
spective daims;  to  such  auditors  as  are 
unsecured,  forty  cents  upon  ttie  dollar  of 
their  respective  claims;  said  amounts  to  be 
paid  in  two  installments,  for  wbidi  the  said 
Treltsehke  Is  to  give  good,  bankaUe  notes, 
to  wit,  one-half  In  sixty  days,  and  one-half 
in  four  months,  with  approved  security:  pro- 
vided, however,  that  upon  the  execution  and 
delivery  to  each  creditor  according  thereto 
by  said  Treltsehke  of  the  notes  her^before 
referred  to  ft>r  the  amonnt  to  be  paid  aaid 
creditor  under  this  agreement,  If  said  note 
shall  be  accepted  as  good  and  bankable,  then 
said  creditors  shall  in  writing  release  and 
discharge  said  Treltsehke  from  any  and  aB 
attachments  or  claims  of  every  nature,  ex- 
cept said  notSb  We.  tbe  undenigned  cred- 
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Itors  of  said  Julias  Treltschke,  hereby  acc^t 
the  aboTe  proposition,  and  agree  to  settle 
and  compromiBe  our  respective  claims  on  the 
terma  and  In  the  manner  herein  set  forth." 
It  does  not  idearly  appear  why  the  percent- 
age was  fixed  at  40  as  to  the  creditors  who 
had  not  attached.  Instead  of  25  per  cent., 
as  testified  to  by  Treltschke.  but  that  flffure 
was  acquiesced  in  by  him  without  demur,  so 
fnr  as  Oie  evidence  shows.  On  March  11, 
18S4,  the  composition  agreement  having  been 
Mcnred  by  Brecher  to  the  satisfaction  of 
TrMtBctike,  the  note  in  suit  was  by  Tref  tschke 
made  and  by  August  Doll  Indorsed,  for  an 
amount  equal  to  one-half  of  the  claim  of 
plaintifrs  against  the  defendant  TrettsdilEe; 
the  other  one-half  was  remitted  by  draft  to 
ptointimL  One  of  the  plolntlOs  testified  that 
tlUs  note  and  remittance  were  forwarded  by 
Brecher  In  discharge  of  his  llablltty  as  goar- 
antor.— «  liability  to  which  Brecher  referred 
fn  his  teatlmouy,  as  will  be  seen  1^  the  quo- 
tation above  made.  Upon  the  Issues  mode 
up.  ajid  In  the  light  of  tlie  above  evldoice, 
toe  ntuie  other  special  Importance  was 
given,  the  court  Instrooted  the  jury  as  follows: 
"Flnrt,  that  the  lasne  for  you  to  pass  upon 
Id  this  case  Is.  did  the  plaintiffs  agree  with 
the  defmdant  IMtschfce  and  wlttk  his  other 
creditors  ^t  tbey,  the  plaintiffs,  would  with 
Oie  other  ciedlton  accept  onfr-half  of  the 
omoont  of  their  dalms  in  full,  and  would 
upcm  the  rec^pt  of  such  pioportlui  of  thdr 
daim  rrieue  lYeltsdike  from  his  obligation 
thereon,  and  at  the  same  time  have  a  secret 
agreement  with  Treltsdike  that  tiiey.  the 
plalntiffB,  Bhoifld  be  repaid  in  full?  If  you 
flnd  tiiat  audi  arrangementa  were  made  be- 
tween the  plaintiffs  and  Trdtachke,  that  the 
ptelntlffli  received  from  Tr^tachke  the  one- 
balf  of  Ihelr  claim,  and  that  fta  note  in  suit 
was  given  by  the  de<«idant  for  ilw  oHier 
cneJialf  at  the  time  sold  oompromlse  vm 
mode,  Ihen  and  In  that  case  your  verdict 
ihoald  be  for  the  defoidantB,  fw  the  law 
will  not  permit  a  reoovery  to  be  had  upon 
on  obligation  given  under  audi  ctrcumstan- 
ce&  Second.  If,  however,  you  flnd  from 
the  testimony  that  the  plalntlflB  did  not 
make^  ot  aatborlae  to  be  made  In  their  name 
or  on  tiielr  bduUf,  any  agreemiuit  by  which 
fhey  wen  to  receive  anything  more  tlian  the  , 
proportion  provided  for  by  the  compromise 
agrennen^  and  that  th^  have  recdved  noth- 
ing upon  thdr  dolms  but  the  note  In  suit, 
and  that  aaid  note  was  given  by  the  defend- 
anta  and  accepted  by  the  plaintiffs  in  com- 
pliance with  the  agreement  for  compromise, 
then  the  plalntllb  are  entitled  to  your  verdict 
tor  the  amount  due  on  tiie  note  Third.  The 
plnlnUffs  are  bound  1^  the  acta  of  their 
agent,  Brecher,  only  so  far  as  sodi  acts  were, 
within  tiie  general  scope  of  bis  authority  as 
radi  sgen^  or  were  afterwards  ratified  and 
adopted  tfy  the  phUntUZa.  It  therefWe,  the 
plaintifls,  after  heating  what  had  been  done 
by  Bredier  In  regard  to  Oie  settlemesit  of 
th^  daim  against  Trtitachke,  accepted  the 


TBEITSCHKE.  275 

benefits  of  such  settlement  without  objection; 
If  you  find  that  they  cUd  afterwards  learn 
of  the  action  of  Brecher,  and  that  with  such 
knowledge  they  accepted  the  benefits  of  such 
actioo.— they  thereby  adopted  and  ratified  the 
action  of  Brecher.  and  are  botmd,  even 
though  he,  Brecher,  was  not  authorized  at 
the  time  by  the  plaintiffs  to  do  all  he  did  at 
the  time  the  compromise  agreement  was 
made.  Fourth.  If  you  believe  from  the  tes- 
timony that  the  defendant  Treltschke  asreed 
with  Brecher  to  pay  him,  as  his  individual 
compensation  for  his  services  In  procuring 
the  signatures  of  Treitschke's  creditors  to 
the  agreement,  an  amount  equal  to  one-half 
of  the  claim  which  plalutlffa  held  aKOiust 
him,  such  agreement  would  be  valid  and 
binding  between  Treltschke  and  Brecher;  and 
If ,  as  a  result  of  such  agreement,  you  shall 
find  that  Treitsclike  paid  to  Brecher  the 
amount  stipulated  for,— «uch  payment  cannot 
be  charged  against  plaintiffs  as  a  payment 
on  their  claim  against  Tr^tschke:  provided, 
you  believe  from  the  testimony  that  such 
transaction  was  made  In  good  faith,  and  not 
as  a  device  to  evade  payment  to  the  plaln- 
atta  directly.  Fifth.  It  however,  you  flnd 
from  the  testimony  that  the  purpose  of  such 
agreement  between  Treltschke  and  Brecher 
(If  you  flnd  such  agreemoit  was  made)  was 
a  device  resorted  to  for  the  purpose  of 
securing  to  plaintiffs  payment  in  full  of  thdr 
claim,  and  that  the  plalntlffa  received  what- 
ever mon^  was  paid  under  such  agreement, 
and  credited  the  same  upon  ttie  claim  against 
Treltschke,  then  you  will  be  justlfled  in  find- 
ing that  such  payment  was  nude  by  Trelt- 
schke to  the  plaintiffs  In  satisfaction  ot  on» 
half  et  their  daim  afealnat  Treltadike,  and 
in  that  case  the  plalntifliB  would  not  be  en- 
titled to  recover  on  the  note  In  snlt,  and 
your  verdict  should  be  for  the  defendants." 

Xhe  fonrOi  Instmction  above  quoted  Is 
orltldsea  because  ot  the  fbUowtng  langoage, 
with  whldi  It  doses:  "Provided,  yon  bdleve 
from  the  testimony  that  audi  transaction  was 
made  in  good  faith,  and  not  aa  a  device  to 
evade  the  effect  of  a  paymoit  to  the  plain- 
tiffs directly."  In  Insbuctlon  6,  above  quot- 
ed, the  statement  of  the  effect  of  finding 
that  the  agreement  betwera  lYeitsdike  and 
Bredier  was  a  device  resorted  to  tor  the  pur- 
pose of  securing  plalntiffB,  etc.,  is  also  stren- 
uously objected  to  1^  plaintiffs  In  error,  for 
the  reason,  as  alleged,  ^t  there  was  no 
proof  to  justly  such  language.  The  plaln- 
tilfB*  contoitlim  In  the  district  court  was 
that  the  note  sited  on  was  taken  by  Brecher 
f6r  services  to  be  rmdered  by  him  for  Uie 
benefit  of  Trdtschke;  that  pLaintiflSB  were 
unaware  of  this  agreement;  Oiat  this  note 
was  given  directly  to  plalntUb,  and  not  to 
Bredier;  that  by  thla  note,  vrtfli  the  draft 
Airwarded  plaintiffs  by  BrediH*  at  the  date 
of  fha  note,  the  full  amount  of  plain  tlfla* 
daim  against  Trdtsdike  was  realised;  and 
that  this  note  was  taken  hy  Bredier  and  for- 
warded to  plaintiffs  in  sstJafaetion  ot  Bredier's 
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guaranty  of  the  debt  of  Treltschfee  to  plain- 
tiffs. Mr.  Brecher  himself  testlfled  that 
plaintiffs  requested  him  to  go  to  Omaha  and 
watch  their  interest  as  against  Treltscbke 
after  the  attachment  snlta  had  been  insti- 
tuted against  him  for  the  collection  of  the 
same,  and  that  he  thereupon  went  to  Omaha 
for  the  purpose  Indicated.  It  was  while 
there  as  agent  of  the  plaintiffs  to  look  after 
thia  very  claim  that  the  agreement  was  made 
between  Brecher  and  Treitschke  aa  to  se- 
curing a  compromise  between  Treitschke  and 
his  creditors.  According  to  Brecher's  version 
of  the  matter  he  acted  for  the  plaintiffs  with 
reference  to  their  claims  as  against  Trdt- 
Bchke,  settling  for  50  per  cent  of  pln'iiUffs* 
claim;  at  the  same  time  he  rdeased  plain* 
tiffs'  right  to  the  other  50  per  cent,  which 
he  took  lilmself  in  consideration  of  his  serv- 
ices In  procuring  his  principals  and  other 
creditors  to  approve  of  the  general  rebate  of 
50  per  cent  In  view  of  this  unfortunate 
combination  of  circumstances,  neither  Bre- 
cher nor  ills  principals,  the  plaintiffs  in  tills 
snlt,  have  Just  cause  to  complain  that  the 
court's  Instructions  to  the  jury  contained  the 
language  above  complained  of,  for,  upon  the 
above  circumstances  and  the  other  evidence 
In  the  case,  the  jury  could  not  be  Justly 
criticised  If  they  found  as  a  fact  that  plain- 
tiffs' claim  was  paid  In  full,  and  that  the  at- 
tempt to  account  for  established  facts  upon 
a  different  theory  was  a  mere  device;  and 
without  doubt  such  fact  was  dearly  within 
the  scope  of  the  issues  to  be  tried.  There 
were  other  Instructions  given  at  the  request 
of  the  defendants  of  which  complaint  Is 
made,  but.  as  the  ground  of  criticism  is  cov- 
ered by  the  foregoing  condderations,  such  In- 
structions and  objections  will  not  be  consid- 
ered in  detail.  It  will  be  necessary  upon 
this  branch  of  the  case  to  say  no  more  than 
that  the  law,  as  appUcable  to  the  Issues  made 
and  evidence  given,  was  correctly  and  very 
aptly  stated  to  the  jury  In  the  instructions 
above  quoted. 

Plaintiffs,  however,  claim  that  the  Instruc- 
tion which  led  the  Jury  to  discredit  Mr. 
Brecher  was  erroneous  and  without  founda- 
tion. It  was  as  follows:  "Seventh.  Ton  are 
insttiicted  that  If  you  believe  any  witness 
has  willfully  sworn  fals^  to  a  fact  in  re- 
spect of  which  he  cannot  be  presumed  lia- 
ble to  mistake,  yon  may  ^ve  no  credit  to  any 
alleged  fact  depending  npon  his  statement 
alone."  In  view  of  what  has  already  been 
B^d,  it  can  hardly  be  claimed  tiiat  the  court 
in  this  instruction  had  no  reference  to  such 
&cts  as  mi^t  f&iriy  be  deduced  from  the  ev- 
idence; whether  tbey  were  properly  dednd- 
ble  was  for  the  jury  to  say.  It  Is  barely 
possible  that  Uie  oltidsm  that  th«  jury 
diould  have  been  told  that  the  tactB  as  to 
which  the  witness  fttlsely  testified  must  bavij 
been  a  material  fact  to  justify  the  rejection 
of  his  evidence  was  a  just  critidsm.  if  this 
was  an  original  question.  But  It  Is  not,  for 
tn  DeU  T.  Oppenhdmw,  9  Neb.  4S4,  4  N.  W. 


Rep.  61,  the  syllabus  states  the  rule  thus: 
"Where  a  party  swears  falsely  to  a  fact  In 
respect  of  which  he  cannot  be  preeuiuetl 
likely  to  mistake,  courts  are  bound  to  spply 
the  maxim,  falsns  In  uno,  falsns  in  omnibus.* 
end  to  give  no  credit  to  any  fact  depending 
upon  his  testimony  alone."  The  instruction 
complained  of  very  dosely  follows  this  lan- 
guage. It  embraces  the  Eame  prindple, 
leaving  the  rejection  of  the  evidoice  optional 
rather  than  lmi>eratively  requiring  it,  as  in 
the  case  dted.  The  rule  stated  tn  Dell  v. 
Oppenhelmer,  supra,  was  referred  to  with 
approval  in  Young  v.  Prltchett  10  Neb.,  on 
page  357,  6  N.  W.  Rep.  416.  In  Atkins  v. 
Glodwlsh,  27  Neb.  847,  44  N.  W.  Rep.  37.  the 
-  qnallQing  word  "material"  was  used,  though 
the  question  considered  did  not  arise  upon 
the  use  of  ttiat  word,  but  as  to  whether  or 
not  the  words  "unless  corroborated"  were  In- 
dispensable. In  Walker  v.  Haggerty.  80  Neb. 
120,  46  N.  W.  Rep.  221,  the  word  "material" 
had  been  used,  and  the  contention  there  was 
whether  there  *wa«  any  evidence  which  coifld 
be  deemed  material;  not  whether  the  word 
was  indispensable.  In  the  case  at  bar  the 
evidence  of  Brecher  was,  without  question, 
material.  Indeed,  without  It  plaintiffs*  the- 
ory as  to  Brecher's  having  earned  the  note 
sued  upon  would  have  been  entirely  without 
support  Under  these  drcumstnnces,  we  can- 
not say  that  the  district  court  erred  in  giving 
the  instruction  omitting  the  word  "material." 
This  disposes  of  all  the  questions  raised,  add 
it  results  that  the  judgment  of  the  district 
court  is  affirmed.  The  other  oommlsdimerv 
concur. 


DBWHT  V.  ALOIRB  et  «L 
(SiVnme  Ooort  of  Nebraska.    May  4»  1803^ 

IMSANITT— EVIDBKOB— AVOIDANCS  Of  DSSD— BOXA 

Fids  FciicHAasn. 

1.  The  record  of  proceedings  ander  chapter 
40,  Comp.  St,  whereby  a  peraon  has  been  ad- 
jadged  insane  and  a  fit  subject  for  treatment  in 
the  hospital  for  insane,  is  not  admissible  for 
the  purpose  of  proving  insanity,  in  an  action 
brought  to  avoid  a  con'veyance  made  by  such 
person. 

2.  A  Judgment  In  a  case  tried  without  a 
Jniy  will  not  be  distarbed  Itecanse  of  the  ad- 
miuion  of  immaterial  testimony,  where  the  tes- 
timony  DToperly  admitted  Jastines  the  finding. 

3.  Whue  mere  tmbedlity  or  weakness  of 
mind  in  a  grantor  will  not  In  the  atMence  of 
fraad,  avoid  bis  deed,  insanity  will  do  so  if  of 
such  a  character  as  to  Induce  the  conveyance, 
although  such  insanity  may  not  amount  to  ■ 
complete  dethronement  of  reason  and  under- 
standing upon  all  subjects. 

4.  The  deed  of  an  insane  person  may  be 
avoided,  as  aeainst  a  grantee  without  notice  of 
the  grantor's  msanitr,  and  against  an  innoc^t 
purchaser  from  audi  immediate  grantee.  In 
the  latter  case  it  Is  not  necessary  to  restore  the 
eonsidmtion  paid  by  such  purchaser  to  the  im- 
mediate grantee. 

(Syllabus  by  the  Oourt) 

CkimmlBsionerB*  decision.  Appeal  fromdts* 
trict  court.  Gage  comity;  Appelget,  Judge. 

Action  by  William  F.  Dewey,  guardian 
of  John  Paulsen,  an  insane  person  against 
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Lj-man  W.  AJglre,  John  B.  Mowry,  and  Le- 
u  PanlBen,  to  set  aside  a  certain  convey- 
ince.  Decree  for  plaintiff.  Defendanta  At 
gtre  and  Howry  appeal.  Afflrmed. 

E.  O.  Kretsinger  and  T.  F.  Burke,  for  ap- 
peUauta.  Hazlett,  Bates  &  lie  Hane,  for  ap- 
pellee. 

IRVINE,  a  On  the  12th  day  of  Novem- 
ber, 1888,  one  John  Paulaen,  who  was  then 
the  owner  of  a  farm  lying  In  Gage  and  Paw- 
nee counties,  which  had  for  some  years  heen 
occupied  as  a  homestead  by  Paulaen  and 
wife,  conveyed  said  farm  to  Lyman  W.  Al- 
fire,  Faolsen's  wife  Joining  In  the  oonvey- 
sace,  and  received  In  return  certain  Lots  In 
Blue  Springs  and  In  Wymore.  On  Novem- 
ber 20,  1889,  Alglre  conveyed  the  undivided 
one-half  of  the  Paulsen  farm  to  the  defend- 
ant Mowry.  In  February,  1890,  Paulsen  was 
adjudged  insane,  and  the  plaintiff,  Dewey, 
was  appointed  his  guardian.  Dewey,  with- 
in a  few  days  of  his  appointment.  Instituted 
this  action  against  Alglre,  Mowry,  and  Le- 
na Paulsen,  the  latter  being  the  wife  of 
John  Paulaen,  for  the  purpose  of  setting 
aside  the  conveyance  to  Alglre,  upon  the 
ground  that  Paulsen  was  insane  at  the  time 
of  Its  execution.  A  decree  was  rendered 
la  accordance  with  the  prayer  of  the  petl- 
tiaa,  finding  all  the  material  facts  for  the 
plaintiff,  vacating  the  conveyances  from 
Paulsen  and  wife  to  Alglre,  and  from  Al- 
glre to  Mowry.  It  appeared  In  evidence 
that,  Immediately  after  tiie  ^change  was 
made,  Panlsen  and  wife  separated,  and  con- 
Teyances  of  the  Bine  Sprli^  and  Wymore 
property  were  made,  whereby  what  was  esti- 
mated as  one-haU  In  value  thereof  was  con- 
veyed to  Lena  Paulsen.  The  decree  ordered 
a  reconveyance  ot  aH  ot  this  property.  The 
ease  was  brouipit  to  this  court  upon  appeal 
by  Alglre  and  Mowry.  The  queationB  In- 
Tolved  in  the  case  are  discussed  In  the 
bAeta  under  a  number  of  head&  For  the 
porpoees  of  this  opinion  all  these  questions 
clarify  themselves  within  five  topics. 

L  Upon  the  trial,  for  the  purpose  of  prov- 
ing the  Insanity  of  Paulsen,  the  records  of 
two  proceedings  were  introduced  tu  evidence, 
—the  one  In  Pawnee  county  In  1880,  and  the 
other  in  Gage  county  In  1890.  These  pro- 
ceedings were  had  under  sections  17  to  23, 
e.  40,  Comp.  St.,  and  In  each  cose  Paulsen 
was  adjudged  insane,  and  a  fit  subject  for 
mstody  and  treatment  in  the  hospital  for 
tbe  Insane.  There  Is  eouslderable  discussion 
ta  the  briefs  at  the  effect  of  these  records 
as  creating  presumptions  of  Insanity  by  rea- 
sm  of  tiie  adjudications  and  commitments, 
and  of  sanity  by  reason  of  the  discharge 
of  Paulsen  as  recovered.  But  the  appel- 
lants raised  a  broader  question,  by  objecting 
to  the  introduction  of  tbe  records  in  evl- 
A&ice,  and,  In  the  view  we  take  of  that 
question,  all  others  relating  to  these  records 
an  dlndnated  from  ttw  case.  An  liuvee> 


tlon  of  tbe  statutes  under  which  these  pro- 
ceedings were  had  discloses  that  the  sole 
object  of  such  proceedings  is  to  ascertain 
whether  or  not  the  person  alleged  to  be 
insane  Is  a  fit  subject  for  custody  and  treat- 
ment In  the  hospital.  The  proceedings  may 
be  ex  i>&rte.  The  commissioners  are  re- 
quired to  take  testimony  upon  the  subject, 
and  any  citizen  of  the  county,  or  relative 
of  the  person  charged,  may  appear  and  re- 
sist the  application,  but  no  notice  to  any 
one  is  reqniredt  and  the  commissioners  may. 
If  they  see  fit,  dispense  with  the  presence  of 
the  person  charged  during  their  proceed- 
ings. By  section  54  of  the  same  ctiapter  the 
term  "Insane,"  as  used  in  the  act.  Is  defined 
to  include  every  species  of  Insanity  or  men- 
tal derangement  At  the  common  law  an 
Inquisition  founded  upon  a  commission  de 
lunatlco  inqulrendo,  resulting  In  an  adjudlca- 
tiaa  of  Insanity,  was  held  to  be  in  all  cases 
prima  fade  evidence,  and  sometimes  con- 
dudve,  of  the  insanity  oi  the  person  charged. 
This  was  upon  tbe  ground  that  such  a  pro- 
ceeding was  In  the  nature  of  one  in  rem, 
to  determine  tbe  status  of  the  party,  and 
was  therefore  binding  upon  the  whole  world 
This  proceeding  bore  a  close  analogy  to 
the  proceedings  under  our  statute,  whereby 
guardians  are  appointed  for  persons  Insane. 
It  differs  very  materially,  however,  from  a 
proceeding  looking  towards  the  custody  and 
treatment  of  a  party  in  the  ho^ltal.  In  the 
latter  proceeding  tbe  examination  Is  more 
or  less  ex  parte,  and  Its  object,  under  the 
broad  definition  of  Insanity  before  referred 
to,  presents  an  issue  entirely  different  from 
that  presented  in  this  case,  which  is  the 
competency  of  the  party  to  manage  his 
own  affairs  and  enter  into  a  valid  contract. 
The  records  of  similar  proceedings  have 
been  held  inadmissible  In  such  cases  ss  we 
are  now  condderlng  in  Leggate  v.  Clark, 
111  Mass.  808,  and  hi  Knox  v.  Haug,  48 
Minn.  58,  50  N.  W.  Rep.  and  we  think 
the  reasoning  In  those  cases  is  sound.  In  the 
case  of  Wheeler  v.  State,  34  Ohio  St  394,  it 
was  held  that,  while  such  inquisitions  were 
not  even  prima  fade  evidence  of  insanity, 
they  were  admissible  as  tending  to  prove 
the  fact;  but  the  authoritlea  dted  In  the 
opinion  in  the  latter  case  are  all  based  up- 
on Inquidtions  de  lunatlco,  and  the  court 
seems  to  have  mistaken  the  distinction  be- 
tween the  subjects  of  inquiry  in  the  two 
proceedings.  We  think  that  these  records 
were  improperly  admitted  In  evidence.  This 
leads  us  to  a  conslderatiou  of  the  question 
whether  the  evidence,  aside  from  the  In- 
sanity proceedings,  was  snfllclent  to  jtistify 
the  finding  of  the  court,  for,  if  it  was,  the 
decree  should  not  be  disturbed.  It  has  been 
repeatedly  held  that  error  cannot  be  predi- 
cated upon  the  admission  of  Immaterial  tes- 
timony In  a  case  tried  to  the  court  where 
the  evidence  otherwise  justifies  the  finding. 

2.  Before  examining  the  evidence,  how* 
ever,  a  question  is  presented  as  to  tiie  de- 
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KTee  of  mental  Inoapadty  which  must  exist 
fn  order  to  aroid  a  conveyance.  In  the  case 
of  Mulloy  T.  Ingalla.  4  Neb.  116,  this  court 
court  held  that.  In  the  absence  of  fraud,  mere 
Imbecility  or  weakness  of  mind  In  a  gran- 
tor, however  great,  will  not  avoid  his  deed. 
oDlesa  there  be  evidence  to  show  a  total 
want  of  reason  or  understanding.  In  sev- 
eral other  cases  this  general  doctrine  has 
been  restated,  and  It  must  be  taken  as  the 
settled  law  of  the  state.  We  think,  how- 
ever, that  counsel  for  appellants  have  some- 
what mlstak«i  the  true  import  of  the  lan- 
guage used  In  these  cases.  It  is  very  clear 
that  the  courts  have  nev»  meant  by  each 
language  that  a  deed  will  not  be  set  aside 
unless  the  grantor,  at  the  time  of  Its  execn- 
tlou,  showed  im  absolute  want  of  reason 
and  understanding  in  every  particular.  It 
has  been  repeatedly  held  that  the  deed  of 
one  afflicted  with  monomania  may  be  set 
aside  where  the  execution  of  the  deed  was 
induced  by  tlie  disease.  The  rule  In  fact 
means  thlit:  That  one  In  possession  of  his 
normal  faculties,  and  not  afflicted  with  idio- 
cy or  actual  insanity,  may  not.  In  the  ab- 
sence of  fraud,  avoid  his  deed,  even  though 
he  be  of  inferior  intellectual  capacity;  that 
the  law  will  not  undertake  to  discriminate 
between  strong  and  weak  minds,  except  to 
considw  weakness  of  mind  in  oonnectitxi 
wltti  evidence  of  fraud;  that  the  line  ts 
drawn  at  actual  Insanity  inducing  the  con- 
veyance,—insanity,  as  distinguished  from 
mere  weakness  of  mind,  unaccompanied  by 
mental  disease  overthrowing  the  reason. 

S.  Measured  by  this  test,  the  evidence  Is 
ample  to  sustain  the  finding  of  the  trial 
court  It  appears  that  Paulsen  came  to  Ne- 
braska a  number  of  years  ago,  bought  the 
farm  In  omtroversy,  and  for  several  years 
conducted  It  in  a  profitable  and  appar«3itly 
aUUfnl  manner.  In  1886  he  became  the 
victim  of  a  delusion,  to  the  ettect  that  he 
constantly  carried  about  with  him  a  man 
who  rode  upon  Ms  shoulders,  and  controlled 
ali  his  actions.  This  was  unmistakably  an 
Insane  delusion  which  continued  to  possess 
him  for  years.  He  became  sullen  and  mo- 
rose, refusing  to  speak  to  his  neighbors,  and 
forbidding  his  wife  to  visit  tliem.  In  1889 
he  suddenly  twcame  a  rdlgloos  atthoslast, 
going  many  miles  alone  to  church,  and,  in 
one  Instance  at  least,  persisting  In  remaining 
In  the  church  throu£^ut  the  day  after  the 
service  was  concluded.  At  times  be  worked 
Industriously;  at  others,  without  apparrat 
reason,  he  refosed  to  work  for  Idns  Inter- 
vals <a  tSmOf  spending  such  periods  In  thet 
house  reading  his  Bible,  while  his  wife  did 
Uie  necessary  worlc  upon  the  ftirm»  and 
ndghbors  marketed  his  stock  for  him. 
These  occurrences  are  brought  down  by  the 
evidoioe  to  and  XtejaoA  the  time  of  the  eze- 
cution  of  the  deed.  Several  neighbors  testi- 
fied tliat  In  Uuir  oidnlon  he  was  at  the  time 
of  the  execution  of  the  deed  taUMHnpetent  to 
manage       alEalrs,  and  Incapable  of  under- 


standing the  nature  ot  sncSi  transactloas. 
These  witnesses,  while  not  experts,  stated 
the  facts  upon  which  their  opinions  were 
based.  Such  testimony  Is  competent,  and 
Its  wel^t  was  for  the  trial  court  to  consid- 
er. A  number  of  other  facts  appear  in  evi- 
dence tending  to  show  a  deranged  mind 
The  transaction  itself  Is  shown  by  the  pre- 
ponderance of  the  testimony  to  be  one  mani- 
festly to  Patilsen's  disadvantage.  While  an 
adjudication  of  insanity.  In  proceedings  to 
appoint  a  gnardiao,  has  been  held  not  ad- 
miscAble  to  prove  Insanity  at  a  period  long 
prior  to  the  inquisition,  still  we  think  that 
the  adJudlcaticm,  whereby  the  plaintiff  was 
app<^ted  Paulsen's  guardian  only  three 
months  after  the  disputed  conveyance,  was 
sufficiently  near  in  point  of  ;tlme  to  have 
some  weight  as  evidence.  We  are  satisfied 
that  the  trial  Judge  was  jtistlfled  Iv  tte  erl. 
dence  In  finding  as  he  did. 

4.  It  is  claimed  that  no  decree  can  be 
rendered,  as  against  the  defendant  Mowry, 
for  the  reason  that  he  was  a  bona  fide  pur- 
chaser from  Alglre  without  notice  of  Paui- 
s^'s  Insanity.  Tlie  trial  court  found  that 
he  was  not  a  bona  tide  purchasw,  but 
whether  he  was  or  not  the  deed  sliould  be 
vacated  as  against  blm.  It  is  not  a  ques- 
tion as  to  whcthw  tlie  deed  of  an  Insane 
person  Is  v<Hd,  or  merely  voidable^  The 
oases  declaring  such  a  deed  voidable  are 
those  wherein  the  question  was  one  of  af- 
firmance or  ratification.  While  some  authori- 
tiee  hold  that  an  executed  contract  made 
ftdrly,  and  upon  adequate  consideration, 
with  an  insane  person,  but  without  notice  of 
his  insanity,  cannot  be  rescinded,  and  while 
ether  anth<Hlties  hold  that  a  conveyance 
from  an  insane  perscm  upon  adequate  con- 
sideration will  not  be  av<^ded  as  against  a 
grantee  taking  without  notice  of  the  insan- 
ity without  restoring  the  condderatlon,  we 
know  of  no  case  holding  that  mere  bona 
fides  will  protect  the  grantee  of  an  Insane 
person  against  a  bill  to  set  aside  the  deed, 
where  restitutltm  is  made.  The  decree  In 
this  case  makes  complete  restitution  to  Al- 
glre.  While  this  is  equltaldc,  we  do  not 
think  it  necessary,  and  as  to  M0W17,  resti* 
tuti<»  of  the  purdiase  money  paid  l>y  falm 
to  Alglre^  If  any,  must  test  between  those 
two.  It  ia  wdl  said  1^  Tliomas,  J.,  In  Gib- 
am  T.  Sopw,  6  Qnj,  279^  lliat  **to  say  that 
an  Insane  man.  before  he  can  avoid  a  void- 
able deed,  ranst  first  pat  the  grantee  in 
Btatn  quo,  would  be  to  si^  in  effect  Oiat  in 
a  large  majnlty  of  coses  bis  deed  shall  not 
be  avf^ded  at  aU.  The  more  insane  the 
grantcn'  was  when  tlie  bacgaln  was  made, 
the  less  Hkely  win  he  be  to  retain  Oie  fruits 
of  hlfl  bargain  so  as  to  mske  restitution. 
It  would  be  absurd  to  annul  the  bargain  tor 
the  mental  IncompetaicT  of  a  pait7,  and  yet 
to  require  of  him  to  retain  and  manage  the 
proceeds  of  his  sale  so  wisely  and  discreet- 
ly that  th^  shall  be  forthomdng  when, 
with  restored  intellect,  he  shall  seek  Its  an- 
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Dulmait*'  Hie  some  doctrine  la  held  In 
other  cases,  notably  tiiat  of  Hovey  t.  Hob- 
wm,  63  Ue.  457>  and  Crawford  t.  Scovell, 
M  Pa.  St  48.  In  tbe  Maine  case  It  was 
hdd  that  the  txxia  fide  grantee  of  the  gran- 
tee of  an  Insane  person  must  rely  on  the 
covenants  of  his  deed  tor  restitution,  and 
That  It  Is  not  necessary  that  he  should  be 
placed  in  statu  quo  by  the  plaintiff.  In  a 
milt  to  vacate  the  oouveyanoe. 

5i  Some  argument  is  based  upon  the  tact 
that  the  farm  was  a  homestead,  and  that 
Lena  Paulsen  joined  In  the  conveyance.  It 
was  charged  in  the  petition  that  she  cUd  bo 
under  duress  frmn  her  husband.  We  tliink 
tbe  eTidence  la  not  suffldMit  to  show  du- 
ress, but  that  question  Is  not  materloL  The 
homestead  con  only  be  conveyed  by  an  in- 
strument executed  and  acknowledged  by 
both  husband  and  wife.  Comp.  St.  c.  36,  {  4. 
The  Instruuient  In  question  was  not  validly 
executed  by  the  husband,  for  want  of  men- 
tal capacity;  the  wife's  Joining  in  did  not 
validate  it  Moreover,  she  was  a  party  to 
(he  action.  Is  bound  by  the  decree,  and  the 
decree  requires  her  to  reconvey  all  that  she 
has  received.  Tte  decree  of  the  district 
court  Is  right  and  is  wfBrmwl.  The  other 
commtsrtoaem  concur. 


JAN8BN  et  aL  T.  WILUAUS. 
(Sn^em*  Genrt  of  Nebraska.    May  8,  1888.) 
8u.i  or  IiAnn— Fi'BCHASB  sr  Aeixr  —  Cohhib- 

8I0M— ISBTIlDCrrONS. 

1.  Instractioni  ifaonld  be  given  clearly, 
enicisdy.  and  wlthont  amtradlctorr  state* 
Dwuts  «f  the  miss  bf  which  the  jory  dumld  be 
sovemed.  If.  however,  the  Instructloas  are  not 
in  compliance  with  this  requiremeot  the  y«t- 
dict  wiU  not  be  set  aside,  if,  upon  the  evidence, 
no  other  verdict  could  be  nustamed. 

2.  An  agent  la  required  to  disclose  to  hU 
principal  all  the  information  he  has  touching 
the  subject-matter  of  the  mgmcj,  and  his  rela- 
tioo  to  his  principal  A»rbid8  his  becoming  a  pur- 
chaser thereof  for  his  own  benefit.  In  any  way. 
without  the  full  knowledfce  by  the  principal  of 
this  fact  and  the  priDcipal's  acquiescence  there- 
in, with  such  knowledge.  The  ourden  of  prov- 
ing saefa  knowledge  and  acqulesceace  Is  npon 
tbe  agoit 

3.  A  commission  cannot  be  collected  by  the 
sfmit  for  hie  services  as  such,  if  he  has  will- 
fnily  disregarded,  in  a  material  respect  an 
obligation  which  the  law  devolves  upon  Um  bjr 
lesson  of  his  agency. 

(Syllabus  hy  the  Court) 

Commla^ners*  dedalon.  Error  to  district 
court,  Lanooster  county;  Tlbbeta.  Judge. 

Actkm  John  a  Williams  against  Albert 
W.  Jansen  luid  W.  Ii.  Morpby.  Judgment 
fw  idalntlff.  Defendants  bring  error.  Af< 
finned. 

Jeffrey  &  Rich,  for  plaintUfo  In  error.  Ad- 
ams A  Scott  for  defoidant  In  error. 

RYAN,  G.  This  action  was' brought  by 
the  defendant  In  error  to  recover  the  sum  of 
1100  retained  as  commission  from  the  pro- 
ceeds of  the  sale  of  real  property,  efTected 
by  the  plalnttflts  In  error.   Tba  petition  al- 


leged the  employment  of  plaintiffs  In  error 
to  sell  snid  real  property  for  the  sum  of 
¥3,000,  and  that  the  plaintiff  named  In  said 
petition  meantime  reserved  for  himself  Uie 
right  to  sell  said  property  If  he  met  with  an 
opportunity  to  do  so  before  the  same  should 
be  sold  by  plaintiffs  In  error;  that  soon  after 
such  employment  the  plaintiff  below  entered 
into  negotiations  with  one  B.  T.  Hartley  for 
the  sale  of  said  property,  and  was  about  to 
sell  said  property  to  said  Hartley  for  the  sura 
of  (3,300;  that,  during  such  negotiations  with 
said  Hartley,  plaintiffs  in  error,  for  the  pur- 
pose of  preventing  the  defendant  in  error 
from  making  said  sale,  and  wrongfully  com- 
pelling the  defendant  In  error  to  pay  plalu- 
tlCts  in  error  a  commission  of  (100,  Induced 
said  Hartley  to  abandon  his  negotiations  with 
defendant  in  error,  and  agree  to  pay  to  them, 
the  plaintiffs  In  error,  $3,000  for  said  prop- 
erty; and  that  thereupon  plaintiffs  In  error 
represented  to  defendant  In  error  that  they 
had  sold  said  property  for  |3,000  to  a  good, 
responsible  party,  and  Induced  the  defend- 
ant tn  error  to  execute  a  deed  to  Albert  W. 
Jansen,  one  of  the  plaintiffs  In  error,  and  de- 
fendant In  error  executed  the  same,  believ- 
ing that  said  grantee  was  another  than  the 
said  plaintiff  in  error,  and  thereto  deceived 
and  defrauded  the  defendant  In  error  to  de- 
fendant in  error's  damage  in  the  sum  of  $100. 
The  answer  admits  the  plafdng  of  said  prop- 
erty in  the  hands  of  plaintiffs  In  error  for 
sole  at  (3,000,  but  alleged  that  sold  B.  T. 
Hartley  was  obtained  plaintiffs  In  error  as 
an  original  purchaser,  to  whom  they  sold  the 
property  without  any  knowledge  of  any  pre- 
Tlons  negotiations  with  def^dant  In  error, 
and  that  the  deed  wss  taken  to  said  Jansen 
only  for  Uie  purpose  of  securing  money  ad- 
vanced to  said  Hartley,  and  that  the  acts  In 
connection  with  said  transaction  were  In 
good  faith.  To  this  answer  there  was  a 
n^ply  In  tbe  nature  of  a  general  deidiiL 

The  testimony  was  conflicting  as  to  some 
matters  which  are  deemed  as  of  minor  Im- 
portance, but  u  to  sadi  as  were  essential 
to  the  determination  of  this  case,  the  differ- 
ence was  but  alight  It  was  fairly  dedud- 
ble  from  the  testimony  that  Williams  em- 
ployed Jansen  &  Murphy  to  sell  the  real 
property  In  question;  that  he  afterwards 
had  negotiations  with  said  Hartley  for  an 
exchange  of  said  property  for  property 
owned  by  Mr.  Hartley,  of  the  fair  value  of 
$3,300;  that  Hartley,  pending  these  nego- 
tiations, went  to  Messrs.  Jansen  &  Murphy, 
and,  learning  from  them  that  the  property 
could  be  purchased  from  them  for  $3,000,  he 
dropped  the  negotiations  with  Williams;  that 
for  some  reason  the  title  to  the  property 
was  token  from  WUllnms  and  wife  to  A.  W. 
Jansen,  one  of  the  plaintiffs  In  error,  whose 
identity  with  his  agent  of  that  name,  Wil- 
liams testifies,  be  was  unaware  of  when  said 
deed  was  executed;  that  WUllams  Inquired 
of  Murphy  who  wss  the  purchaser,  and  was 
Informed  by  Murphy  that  the  purchaser  did 
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not  wish  hlB  name  known  In  the  matter,  and 
therefore  did  not  disclose  It;  that  Jansen, 
In  answer  to  the  same  Inquiry  of  WUliams, 
met  it  with  the  same  refusal,  at  the  same 
time  saying  that  It  made  no  dlfTerence,  as 
the  party  was  good.  It  was  testified  by 
Jnnsen  and  Murphy  on  the  trial  In  the  dis- 
trict court  that  the  reason  the  title  was 
taken  in  Jansen's  name  was  that  Hartley 
was  not  able,  just  then,  to  adrance  the  mon- 
ey to  make  the  cash  payment,  and  therefore 
this  money  was  advanced  by  plaintiffs  In  er- 
ror to  insure  the  present  consummation  of 
the  trade,  rather  than  to  wait  10  or  12  days, 
until  Hartley  would  have  money  which  would 
then  be  due  him.  Air.  &Iurphy  tixpd  the 
date  on  which  Mr.  Williams  consented  to 
accept  $3,000  for  the  property  at  September 
7th,  and  testifies  that  on  account  of  defects 
In  the  field  notes,  suggested  by  plaintiffs  in 
error,  the  deeds  were  not  executed  and  de- 
livered until  about  three  weeks  after  that 
date.  It  Is  not  shown  by  the  testimony  when 
Mr.  Hartley  obtained  his  money,  and  paid 
It  to  plaintifrs  in  error.  The  fact  that  tlie 
settlement  of  the  matter  was  held  In  abey- 
ance until  the  expiration  of  a  greater  time 
than  was  necessary  for  Mr.  Hartley  to  ob- 
tain his  money,  on  his  own  estimate,  to  re- 
pay Jansen  &  Murphy,  Is  possibly  of  no  sig- 
nificance, and  yet  It  might  have  been  one 
circumstance  contributing  to  the  injury  com- 
plained of.  It  would  not  be  strange,  or 
wholly  lllo^cal.  If,  from  the  drcumstancc 
that  the  title  was  not  really  taken  In  the 
name  of  Jansen  until  after  the  time  Hart- 
ley's money  was  due,  the  jury  sboold  have 
Inferred  that  delays  w«re  IntopoMd  by 
plalntifte  in  errw  to  prevent  the  oonsnm- 
mation  of  the  trade  until  Hartley  pat  up  his 
own  mon^,  with  8  per  cent  per  annum  for 
the  Interim  to  repay  Jansen  his  advance- 
ment 

Upon  tiie  admlirion  or  rejection  of  erl- 
dmce.  no  Berloos  qneatlon  for  oar  determina- 
tion was  presented.  The  scope  of  the  cross- 
examination  to  be  allowed  la  larg^y  In  tbe 
discretion  of  the  trial  judge,  and  we  cannot 
see  that  such  discretion  was  improperly  ex- 
ercised. As  the  only  alleged  error  upon'  ttiat 
•core  is  mffldently  met  by  this  general  obaer^ 
ration,  it  will  not  receive  any  farther  atten- 
tion. 

There  were  some  InatructlonB  given  at  the 
request  ot  the  plaintlfBi  In  error  which  pre- 
sented tin  law  OKwe  favorably  to  Oie  plaln- 
tiffiB  In  error  than  th«  facts  warranted,  but 
of  these  tho  plaintUEi  In  eiror  oannot  oom- 
plaln.  These  instructions  based  the  rights 
of  the  plaintiffs  In  error  to  a  oommlasion 
apon  but  a  partial  statement  of  the  facts  up- 
on whleh  ancih  rl^t  d^ended.  For  Instanee, 
tiie  first  paragraph  of  the  InatructlonB  given 
at  the  request  of  Uke  plaintiffs  In  error  was 
as  fbllows:  Ton  are  inatrnoted  that  If  you 
find  from  tiw  erldenoo  Oat  defendants  Jan- 
sen A  Murphy  negotiated  the  sale  of  the 
plalnUfff  iHvpertr  to  Hartley,  or  to  Janaoi 


for  Hartley,  upon  the  terms  stipulated  by 
Williams  at  the  time  he  placed  the  property 
In  th^  hands  for  sale,  without  any  knowl- 
edge of  the  previous  negottatlMis  between 
plaindff  and  Hartley,  then  your  verdict 
should  be  for  the  defendant"  This  Instruc- 
tion leaves  oat  of  consideration  the  fact  that 
Jansen  was  the  agent  of  WilHams,  who,  as 
such,  was  bound  to  obtain  for  his  piinclpol 
the  best  price  obtainable.  It  furtbH"  recog- 
nizes the  unqualified  right  of  an  agent  to 
piur<^nse  property  of  a  principal,  placed  la 
his  hands  for  sale.  It  gives  the  ajrent  au- 
thority to  deal  with  the  property  absolutely 
as  he  seos  lit.  prnrldiHl  he  obtains  the  price 
fixed  by  the  prlnctn:i],  and  has  no  knowledge 
that  the  principal  is  In  negotiation  for  a 
better  price;  and  this  to  the  extreme  of  buy- 
ing the  property  hlms^,  provided  he 
buys  for  some  one  else,— a  very  slight  guar- 
anty of  protection  to  the  prineiiKil.  Most 
likely,  if  plRlntlfFs  In  error  had  been  succefis- 
ful  in  the  district  court,  these  con»deRitlons 
would  have  neoesslta'ted  a  reversal  of  the 
Judgment.  In  this  connection  it  might  not 
be  amiss  to  suggest  that  the  trial  judge  has 
a  duty  to  perform,  as  weh  in  the  refusal  of 
I>emIcious  Instiiictlons  as  in  giving  correct 
ones.  The  jury  is  supposed  to  obtain  Its  sole 
Ideas  of  the  law  appUoable  to  the  case  from 
the  presiding  judge.  Upon  him,  thwefore,  de- 
volves the  duty  of  (dearly  and  condsely  In- 
struoting,  rather  than  hopdessly  confusing. 
The  statute  requires  the  Instructions  to  be 
in  writing,  tliat  they  may  be  prepared  with 
doe  deUbemlion,  and  with  the  ecaclneas  nec- 
essary to  assist  Jurymen  noleained  In  Hie 
law  to  apply  prtndples  perhaps  for  the  first 
time  brou^t  to  tti^  attention.  These  in- 
st ructions  should  therefore  be  clear  and  con- 
cise, and,  above  all  things,  sboidd  be  exact 
and  free  from  contradictions.  These  remarks 
are  made  in  tiila  connection,  for,  with  tiie  in- 
atrnotlmia  referred  to  abors,  -Owre  were  gtvcn 
others  entirely  free  from  objection. 

At  Ote  request  of  the  d^endant  in  error 
tb»  coort  Instructed  the  Jury  as  fCUowa:  "An 
agmt  ought  as  far  as  poaalUe,  to  represent 
his  principal;  and,  to  the  best  of  bia  abUlly, 
he  should  oideavor  to  successfully  aooompliab 
the  object  of  his  agent^.  It  is  also  his  dnty 
to  keep  his  principal  folly  and  promptiy  In- 
formed of  all  the  material  &ots  or  drcum- 
stancea  whidi  come  to  bla  knowledge^  and. 
since  he  Is  expected  to  represent  his  princi- 
pal, he  cannot  have  a  personal  hiterest  ad- 
verse to  the  Interest  of  Us  principal;  and  if 
he  deals  with  the  sabject^matter  of  the 
agency  the  profits  will,  as  a  general  rule,  be- 
long to  the  principal,  and  not  to  the  agent 
In  all  OUngB  he  is  required  to  act  tn  entire 
good  faith  towards  his  prlndpaL  There  are 
duties  wUdbi  the  law  imposes  npoa  sn  a«ent 
witiiont  any  express  stipulations  on  the  sub- 
ject; and  one  of  flwse  duties  o<  an  scent  ia 
to  keep  his  principal  Informed  of  hSa  aots. 
and  to  Inform  him  within  a  reastmabte  time- 
of  sales  made,  and  to  give  Urn  a  tlmelx  no- 
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tIeeoCaHfuifai'aiiddrciiinrtaiieet  wUdi  may 
raider  it  neoeeaary  for  him  to  take  meunjres 
for  bla  secmi^.  -An  agent  oomiot  act  for 
his  principal  and  for  Mnwelf  in  the  same 
transaction,  by  being  both  buyer  and  seller 
ot  property,  and  has  no  rislit  to  act  as  the 
agent  for  others  for  the  ponduise  of  pn^ierty 
without  the  knowledge  or  cmiBent  of  such 
owner,  nor  to  take  any  advantage  of  the 
oonfldfince  which  hla  portion  inspires  to  ob- 
tain tlie  title  in  himself.  If  you  find  that  the 
defmdanti  were  the  ly^ts  of  the  plaintiff 
for  the  sale  of  the  property  mentioned  in 
the  petition,  and  that  In  making  flie  sale  they 
pnrpoady  kept  from  the  plaintiff  any  of  the 
material  fitcts  touching  said  aale,  fbr  the 
porpoae  <tf  aobserving  their  own  Interest, 
and  intended  to  and  did  keep  the  plaintiff  in 
the  dartL  as  to  aoch  faiMa  ontU  after  tiie  said 
sale  was  consummated,  and  deed  executed  by 
said  pUdntlff,  tlien  I  Imtruot  yon  that  th^ 
are  not  oitltled  to  a  oommlaskm  ft>r  selling 
the  same." 

In  Stettmsche  t.  Lamb.  IS  Neb.  627,  as 
N.  W.  Rep.  374,  Is  this  language:  "The  rule 
iB  weU  aettled  that  a  party  wlU  not  be  per- 
mitted to  purchase  an  Interest  In  proi»erty. 
and  iHdd  tt  for  his  own  ben^t.  where  lie 
has  a  doty  to  perform  in  lelatlon  ther^ 
wtiich  ia  inoonalsteat  with  bis  character  as 
a  pundiaser  on  bis  own  aooonnt."  This 
statement  was  eostained  by  several  aathor- 
ttles  dted,  and  of  Its  correctness  there  can 
be  no  doubt.  In  the  U^t  of  adjudged  cases 
and  of  the  text-books,  therefor^,  let  na  see 
wliat  duty  the  plfllnnffp  in  error  had  to  per- 
form towards  the  def^uUmt  in  error  in  re- 
spect of  the  real  property  which  was  the 
Bubject-matter  of  the  agoicy  between  them. 
Upon  this  subject  the  following  language  Is 
found  In  Pom.  Eq.  Jur.  {  959:  "In  dealings 
witlumt  the  Intervention  of  his  principal,  if 
an  agent  for  the  purpose  of  selling  property 
for  the  principal  purcbasea  it  himself,  or  an 
agent  for  the  purpose  of  buying  property  for 
the  principal  buys  It  from  himself,  either  dl* 
rectly  or  throu^^  the  instnimentnllty  of  a 
third  person,  the  sale  or  purchase  Is  void- 
able. It  will  always  be  set  aside  at  the  op- 
tion of  the  prindpnL  The  amount  of  con- 
sideration, the  absence  of  undue  advantage, 
or  other  similar  features,  are  wholly  imma- 
terial Nothing  will  defeat  the  principal's 
rl^t  of  remedy  except  his  own  conflrma- 
tton  after  full  knowledge  of  all  the  facts." 
In  Porter  v.  Woodruff,  36  N.  J.  JQq.,  on  page 
179  et  seQ..  the  foUowlng  language  is  found: 
"Tbe  general  Interests  of  justice,  and  the 
safety  of  those  who  are  compelled  to  repose 
confidence  in  others,  alike  demand  that  the 
courts  shall  always  Inflexibly  maintain  that 
great  and  salutary  rule  which  declares  that 
an  agent  employed  to  sell  cannot  make  him- 
self the  purchaser,  nor,  If  employed  to  pur- 
chase, can  he  be  himself  the  seller.  The 
moment  he  ceases  to  be  the  representative 
of  his  empk^er,  and  places  himself  in  a  po- 
Mdon  towards  his  principal  where  his  In- 
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terests  may  oome  In  oonflkit  vtIL  taose  ot 
Ills  principal,  no  matter  how  fair  his  coa> 
dnct  may  be  in  the  partlcnlar  txansacttoa, 
that  moment  he  ceases  to  be  that  which  Ua- 
service  requires,  and  his  duty  to  his  princi- 
pal demands.  Ho  is  no  k>iiger  ttie  agnitr 
but  an  umpire.  Heceases  to  be  the  (diampkMS 
of  one  o£  the  CMitestonts  In  the  game  of 
bargain,  and  sets  himself  up  as  a  Judge  to^ 
dedde  between  his  principal  and  hlmsidt 
what  ia  Just  and  fair.  Tlie  reason  of  tlie  rule- 
ia  apparmt  Owing  to  the  selfishness  anck 
greed  of  our  nature,  there  must,  in  the  great 
mass  of  the  tmnsactions  of  mankind,  be  » 
strong  and  almost  ineradicable  sntagoidBm 
between  the  interesta  of  the  seller  and  the 
buyer;  and  universal  experience  has  shown 
that  tlie  average  man  will  not,  inliere  hl» 
interests  are  brought  in  conflict  with  those 
of  Ills  employer,  look  upon  his  employer'a 
Interest  as  more  Important,  and  entitled  to 
more  protection,  than  lils  own.  In  sucb 
cases  the  courts  do  not  stop  to  Inquire 
whether  the  agent  has  obtained  an  advan- 
tage or  not,  or  wbs^beae  his  conduct  has  beea 
totudulent  or  not  vrbea  the  tact  Is  estab- 
lished that  he  has  attempted  to  assume  two 
distinct  and  opposite  dmractras  to  tlie  aamb- 
transactlon,  to  one  ot  which  he  acted  for  him- 
Belt  and  to  the  other  pretended  to  act  tor 
anothor  persrai,  and  to  hare  secured  for 
eafdi  the  same  measure  of  advantage  that 
would  have  been  obtatoed  If  each  had  been 
represented  1^  a  disinterested  and  h^al  r^ 
resentatlTe,  they  do  not  pause  to  speculate 
concerning  the  merits  of  the  transaction.— 
whether  the  agent  has  been  able  so  far  to- 
curb  his  natural  greed  as  to  take  no  ad~ 
vanti^e,— -but  they  at  once  pronounce  tho- 
transaction  void  because  it  Is  against  pabH(^ 
policy.  Hhe  salutary  object  of  the  prlndplt>- 
Is  not  to  compel  restitution  tn  case  fraud 
has  been  committed,  or  an  unjust  advantage 
gained,  but  to  elevate  the  agent  to  a  position- 
where  he  cannot  be  tempted  to  betray  his- 
prlnclpal.  Under  a  less  stringent  role,  fraud 
ml^t  be  committed,  or  unfair  advantage- 
token,  and  yet,  owing  to  the  imperfectlons- 
of  the  best  of  human  Institutions,  the  in- 
jured party  be  unable  either  to  discover  It. 
or  prove  It  in  such  a  manner  as  to  entitll^ 
him  to  redress.  To  guard  against  this  un- 
certainty, all  possible  temptation  Is  removed,, 
and  the  prohibition  against  the  agent  act- 
ing in  a  dual  character  is  made  broad  enougb 
to  cover  all  hla  transactions.  The  rights  or 
the  principal  will  not  be  changed,  nor  the 
capacities  of  the  agent  enlarged,  by  the  fact 
that  the  agent  is  not  Invested  with  a  discre* 
Hon,  but  simply  acts  under  an  autliorlty  to 
purchase  a  particular  article  at  a  spedUcd 
price,  or  to  sell  a  particular  article  at  the^ 
market  price.  No  such  distinction  Is  recog- 
nized by  the  adjudications,  nor  can  It  be- 
establlshed  without  removing  an  Important 
safeguard  against  fraud.  Benson  v.  Hca  th- 
orn, 1  Younge  &  C  320;  Conkey  v.  Bond, 
94  Barbw  270.  30  N.  X.  427."  lu  Uuckuian 
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T.  Bergbols,  87  N.  J.  Lav,  440.  Is  ftmnd  the 
ft)nowlnff  langoage:  'TTbe  judge,  dlstli^rDlsli- 
Inff  tills  case  from  one  where  the  price  was 
left  open  to  the  negotiations  of  the  agent. 
Instructed  the  Jury  that,  though  the  plalntUT 
was  Interested  In  the  purchase  whoi  It  was 
made,  be  mWtt,  nerertheleaa,  recover  his 
commlsBtons  as  agent,  notwtthstandlnff  the 
defendant  was  not  aware  of  the  udstMioe 
of  sndi  Interest.  Id  Ols  there  was  error, 
for  It  is  «  fundamental  role  that  an  agent 
employed  to  sell  cannot  himself  be  a  pur- 
chaser, mil  ess  he  ia  known  to  his  principal 
to  be  such.  DunL  Pal^,  Ag:  83;  Steny*  Ag. 
I  210;  and  other  cases  dted.  And  liils  rule 
is  not  Inapplicable,  nor  is  it  rdazed,  when 
the  emplc^ment  Is  to  sefl  at  a  fixed  prlo^ 
for  it  springs  from  the  pnddUtorr  poUcy 
of  the  law,  ad<vted  to  prevent  the  abuse  of 
confldenoe^  and  to  remove  temptation  to 
dnplldty.  It  requires  a  man  to  put  off  Uie 
character  of  agent  whra  he  assumee  that  of 
prfncU)al.'*  Uedtiem,  Ag.,  In  sectlott  4CS» 
states  tlie  rule  as  fc^ows:  "The  agrait  will 
not  be  permitted  to  serre  two  maatera  with- 
out Uie  intelllgcait  eonaent  of  both.  As  Is 
said  1^  a  learned  judge,  so  careful  is  the 
law  guarding  against  tbA  abuse  of  fldudaiy 
rdatlons  that  it  win  not  permit  an  agent* 
to  act  for  hlmadf  and  hla  principal  In  the 
some  transaction,  as  to  buy  of  hlmsdf, 
agent,  the  property  of  his  prindpal,  or  tiie 
Bkft  All  such  transactlona  are  void,  as  it  re- 
spects the  principal,  unless  ratified  by  him 
with  a  fall  knowledge  of  all  the  dromn- 
stances.  To  repudiate  them,  he  need  not 
■how  himself  damnified.  Whether  he  has 
been  or  not,  is  immaterial.  Actual  Inquiry 
is  not  the  prlndple  the  law  proceeds  nptm 
In  holding  such  transactlmu  void.  Fid^ty 
In  the  agent  Is  what  Is  aimed  at,  and,  aa  a 
means  of  securing  it,  the  law  will  not  permit 
flie  agent  to  place  Mmself  in  a  situation  In 
which  he  might  be  tempted  tj  Ids  own 
private  interest  to  disregard  that  of  his  inln- 
dpaL"  atlng  People  v.  Township,  U  Mich. 
222.  "This  doctrine,  to  speak  again  in  the 
beautiful  language  of  anotiier,  has  Its  foon- 
datlou,  not  so  much  In  the  oom  mission  of 
actual  fraud  as  In  that  profound  knowledge 
of  the  human  heart  which  dictated  that  hal- 
lowed petition.  'Lead  as  not  Into  temptation, 
but  deliver  us  from  evil,'  and  that  caused 
the  announcement  of  the  infallible  trudi, 
*A  man  cannot  serve  two  masters.'"  Hiese 
quotations  we  shall  properly  close  with  the 
language  of  Story.  Ag.  |  210,  quoted,  with 
the  approval  of  this  court,  in  Engtebart  v. 
now  Co.,  21  Neb.  4S,  31  N.  W.  Rep.  881: 
"In  this  connection,  also,  It  seems  proper 
to  state  another  rule  In  regard  to  the  duties 
of  agents,  which  Is  of  general  application, 
and  that  Is  that,  in  matters  touching  the 
agency,  agents  cannot  act  so  as  to  bind 
tholr  principals  where  they  have  an  adverse 
interest  In  themselves.  This  rule  Is  founded 
upou  the  plain  and  obvious  considerations 
that  the  prindpal  bargains  in  the  employ- 


ment for  the  exercise  of  the  disinterested 
skill,  diligence,  and  zeal  of  the  agent  for  his 
own  exchurive  beneflt.  It  is  a  etmfldence 
neoeasarily  r^osed  in  flie  agent  that  he 
win  act  with  a  side  regard  to  the  Interesta 
of  his  prindpal,  as  far  as  be  lawfully  may; 
and  even  tf  bnportlality  could  possibly  be 
presumed  on  the  part  of  the  agmt,  where 
Us  own  Interests  are  concerned,  that  Is  not 
what  the  principal  tMUgalns  for,  and  in 
many  cases  it  is  the  very  last  thing  which 
would  advance  his  interest  If,  then,  a  seller 
were  permitted,  as  an  agent  of  another,  to 
become  the  purdiaso;  his  &atf  to  Ids  inln- 
dpal  and  his  own  interest  woidd  stand 
in  direct  opposition  to  eaoh  other,  and  thus 
a  temptation,  potaaps  In  many  oases  too 
strong  for  reststonoe  by  men  of  flexible 
morals,  or  hackneyed  In  the  common  devices 
of  worldly  bosfaieas,  would  be  b^  oat 
which  would  betray  them  into  gross  miscon- 
duct, and  even  Into  crima  It  is  to  Interpose 
a  preventive  check  against  such  temptations 
and  seductions  tliat  a  podtlve  pnrtilMtion 
has  been  found  to  be  the  soundest  poltey. 
«iconraged  by  tiie  purest  preoepta  of  Ghris- 
tlanlty." 

It  is  unueoessaxy  to  quote  farther  lUnstn- 
tlons  of  the  corrcotnoas  of  the  Instructions 
^en  the  Jury  at  the  request  of  the  defend- 
ant in  emw.  The  same  prindples  aanoanoed 
In  these  instructions  pervade  all  the  text 
works,  and  the  dedakna  of  ttie  courts,  wUch 
have  to  deal  with  the  rations  of  prindpal 
and  agent  in  none  of  fliem  Is  recognised 
the  right  of  the  siqtpresahm  of  Important 
facts,  of  which  the  prindpal  bad  a  ri^t  to 
be  Informed,  as  a  part  of  "ttie  secrets  of 
the  real-estate  badness,"  as  was  claimed  by 
I^aintifr  in  error  Murphy  In  his  testimony. 
Tba  evidence  fully  sostalna  ttie  verdict  which 
was  rendered  by  the  jury.  Indeed,  a  verdict 
dUfer^t  would  probably,  of  necesrity.  have 
l>een  set  aside,  as  has  been  shown  by  abun- 
dant dtetion  of  text  writers  and  authoritteR. 
The  Instructions  deariy  gave  the  law  to  the 
jury,  were  applicable  to  the  evidence,  and 
the  judgment  of  the  district  oonrt  mnst 
therefore  be  aJBrmed.  Tba  other  commis- 
sioners concur. 


BARR  et  al.  v.  WARD. 
(Supreme  Court  of  Nebrasica.    May  8,  1883.) 

AuTius  ON  Bono— KviDEXCE— Pli;»ihxo3. 
1.  Plaintiffs  in  error,  as  saretles,  signed  a 
bond  to  a  mauufacturing  company  that  one  W. 
would  pay  for  all  goods  to  be  fornisbed  him 

the  manafacturlDg  company.  One  Ward 
brought  suit  on  this  bond  agaiost  the  sureties, 
alleging  that  on  the  date  thereof  the  manu- 
facturing company  sold  a  bill  of  goods  to  W.; 
that  he  liad  not  paid  for  the  same;  and  that 
the  manafacturing  comitaDy  had  as^gned  the 
account  to  Ward.  To  suetnin  this  allegation 
at  ttie  trial,  be  offered  in  evidence  a  note  made 
by  W.  to  the  manufacturing  company  of  the 
same  date  as  the  bond,  with  evidence  that  the 
note  was  idven  "for  goods  delivered,  or  to  be 
delivered,"  by  the  manufacturing  company  to 
W.   BM  Irtdevant  under  the  pleadings. 
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2.  Hi*  petttloii  ncalnit  the  snretles  also 
contained  i  second  canae  of  action,  claiming 
damaces  for  expensaa  Ward  had  been  pnt  to  in 
woHecntinff  bit  claim  against  W.  to  Judgment. 
MM  not  to  state  a  cause  of  action  azalnat  the 
Boretiea. 

a  On  the  trial  nlalntiff  was  permitted  to 
read  in  eTidence  to  the  jury  protest  of  the  note, 
showing  protest  charges,  ana  a  transcript  of  a 
Jodement  rendered  on  said  note  in  favor  of 
Ward,  Bhowiiur  eonatabl*  and  justice  of  the 
peace  costs,  add  error. 
(Srllabua  by  the  Court.) 

Commlsrioners*  dcdalon.  Error  to  district 
court,  Lancaster  county;  Field,  Judge. 

Action  on  a  bond  by  Obedlab  S.  Ward 
afcainst  J.  Frank  Barr  and  another.  Plaln- 
nir  bad  Judgment,  and  d^endants  bring  er- 
ror. Reversed. 

W.  Henry  Smltti,  for  plaintiffs  bi  error. 
Abbott.  Selleck  ft  lAne*  for  deltaidant  In 

trror. 

UAOAN,  C.  Obediah  S.  Ward  sued  J. 
KninX  Barr  and  F.  h.  Evarts  and  B.  .T. 
Wltte  In  the  district  court  of  Lancaster 
cimntr.  The  substance  of  his  petition  was 
as  follows:  That  on  the  7tli  day  of  February, 
ISSO.  the  defendant  Wltte,  as  principal,  and 
Barr  and  Erarts,  as  sureties,  executed  and 
d^vered  a  I>ond  to  the  Western  Manufactur- 
ing &  NoTelty  Company  in  the  penal  sum  of 
$1,000,  conditioned  that  sold  Wltte  should 
pay  for  all  goods  bouf^it  by  him  of  said 
novelty  company.  A  copy  ot  the  bond  Is  set 
oat  Id  the  petition,  tbe  Important  clauses  of 
wbkai  ore  as  follows:  "Whereas,  the  West- 
ern Manuflicturlng  ft  Novelty  Company 
•  •  •  has  entered  Into  a  contract  with  B. 
J.  Wltte  to  fumliOi  and  sell  him,  from  time 
to  time,  goods,  wares,  and  merchandise  on 
credit:  •  •  •  Now,  therefore,  the  said  K. 
J.  Wltte,  as  principal,  and  J.  Frank  Barr 
and  F.  L.  Evarts,  as  sureties,  are  held  and 
firmly  bound  onto  fbe  said  Western  Maun- 
factniinir  ft  Novelty  Company  In  the  penal 
sum  of  one  thousand  dollars;  •  •  •  that 
the  said  E.  J.  Wltte  wUl  well  and  faithfully 
pay  for  sold  goods,  wares,  and  merchandise 
so  to  be  furnished  and  sold  to  him  under 
sold  contract;  and  that  be  will  do  so  within 
the  time  agreed  npou  between  himself  and 
sold  company."  The  petition  also  contained 
a  copy  of  the  contract  mentioned  in  the  Irond, 
but  it  to  not  quoted,  as  it  Is  not  material  here. 
The  petition  further  alleffed  that,  In  pursu- 
ance of  the  contract,  the  novelty  company 
did.  on  the  Tth  day  of  Februarj'.  18S0,  aell 
to  B.  J.  Wltte  a  bill  of  goods,  amounting  in 
vahte  to  flie  Bom  of  $188.50;  that  afterwards, 
to  wit  on  or  about  the  di^  of  Febru- 
ary, 1880,  the  Western  Mnnufactnring  ft  Nor> 
tity  Company  assigned  the  account  for  said 
goods  to  the  plaintiff;  ttmt  Wltte  had  not 
paid  aald  sum.  or  any  part  thereof;  that  the 
idalntlff  has  prosecuted  a  suit  to  Judgment 
against  T^tte.  Execution  had  been  returned 
"No  proporty  ftnmd."  For  a  second  cause  of 
action,  the  plaintiff  alleged  that  his  necessary 
costs  and  eqienaea  taumrred  in  the  prosecu- 
tion of  aald  claim  against  tbs  said  Wltte 


amounted  to  the  sum  of  |C5,— with  the  nsnal 
prayer  for  Judgments  against  the  defendants. 
The  answer  was,  in  effect,  a  general  denial. 
There  was  a  trial  to  the  Jury;  verdict  and 
judgment  for  the  plaintiff;  and  the  sureties, 
Barr  and  Evarts,  on  whom  alone  there  was 
service,  bring  the  case  here  for  review. 

In  order  for  the  plaintiff  to  recover  on 
his  first  cause  of  action,  it  was  necessary  for 
him  to  prove  by  competent  testimony  that 
the  Western  Manufacturing  ft  Novelty  Com- 
pany had,  since  the  execution  of  said  bond, 
Aold  to  Wltte  a  bin  of  goods;  that  the  right 
of  action  of  the  Western  Manufacturing  & 
Novelty  Company  therefor  had  been  assigned 
to  the  plaintiff;  and  that  the  goods  were  un- 
paid for.  There  is  no  proof  in  this  record 
that  the  Western  Manufacturing  ft  Novelty 
Company  sold  a  bill  of  goods  to  Wltte  after 
the  execution  of  the  bond,  and  assigned  the 
account  therefor  to  the  plaintiff. 

As  to  the  second  alleged  cause  of  action 
in  the  petition,  It  does  not  state  a  cause  of 
action  against  these  plaintiffs  in  error;  and 
no  evidence  whatever,  of  any  character,  was 
competent  to  be  Introduced  under  the  said 
second  alleged  cause  of  action.  On  the  trial 
the  plaintiff  offered  in  evidence  a  note 
bearing  date  February  7,  1880.  for  $188.Sd, 
payable  to  the  order  of  the  Western  Manu- 
facturing ft  NoTdty  Company,  and  signed 
by  E.  J.  Wltte.  This  «ote  bore  an  Indorse- 
meat,  without  date,  as  follows:  "The  West- 
em  Mannfactuilng  ft  Novelty  Company.  O. 
B.  Cannon.  Sec'y."  To  the  introduction  in 
evidence  of  this  note,  the  defendants  object- 
ed, on  the  ground  of  its  being  Incompetent 
testimony.  The  court  overruled  the  objec- 
tion, and  permitted  the  note  to  be  read  Id 
evidence  to  the  jury.  This  was  error.  If  the 
note  was  offered  for  the  purpose,  us  it  seems 
to  have  been,  of  showing  that  Witte  bought 
goods  of  the  Western  Manufacturing  ft  Nov- 
elty Company  after  the  date  of  the  bond, 
and  gave  this  note  ther^or,  then  it  was  In- 
competent, under  the  pleadings.  It  did  not 
meet  the  allegation  of  the  petition,  as  that 
does  not  declare  on  a  note  at  all,  but  on  an 
assigned  account  for  goods  sold  and  dellv* 
ered.  If  It  was  claimed  that  Wltte  has 
bought  the  goods  of  the  Western  Manufac- 
turing ft  Novelty  Company  after  the  execu- 
tion of  the  bond,  that  he  had  given  this  note 
for  those  goods,  and  the  note  had  been  sold 
to  the  plaintiff,  the  petition  should  have  so 
alleged,  and,  until  the  pleadings  were  amend- 
ed, the  note  could  not  go  in  evidence.  The 
counsel  for  plaintiff,  so  far  as  this  record 
discloses,  made  no  application  to  the  court 
for  leave  to  amend  his  petition.  It  was  In- 
competent for  another  reason:  Assuming 
it  to  be  an  account  i^lnst  Wltte  ft>r  goods 
sold  and  delivered  to  him  by  the  Western 
jVInnufacturing  ft  Novelty  Company,— and 
there  is  some  testimony  which  tends  to  show 
that  it  was  tXven  for  gooda.— tiiere  la  no  evi- 
dence In  the  record  to  Aow  when  the  goods 
were  sold  to  Witte,  If  at  all,  and  there  la  no 
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evidence  whatever  fbat  the  Indorsement  on 
the  back  of  tbiB  note  was  made  by  O.  B. 
Gannon,  the  secretary  of  the  company,  to 
say  nothing  abont  the  lack  of  proof  as  to 
Cannon's  authority  to  sell  the  company's 
notes.  There  is  still  another  error  in  admit- 
ting this  note  in  evidence:  The  note  was 
offered,  together  with  the  protest  of  the 
same,  and  they  all  went  In  together.  I  do 
not  know  nnder  what  theory  the  plaintiff 
coiild  have  offered  in  evidence  this  protest, 
I'xcept  it  was  to  sustain  his  allegation  of 
damages  in  his  second  cause  of  action;  and, 
as  we  have  already  seen,  no  evidence  could 
be  adduced  under  that  cause  of  action.  The 
contract  of  the  sureties  on  Witte's  bond  was 
not  to  pay  coats  and  expenses  incurred  by 
anylx>dy  in  suing  Witte  for  goods  sold  to 
him  by  the  Western  Manufacturing  &  Nov- 
elty Company,  nor  was  their  contract  to  pay 
protest  fees  on  notes  given  by  Witte  to  that 
company.  Their  contract  was  to  pay  for  the 
goods  that  he  bou^t,  and,  being  sureties, 
they  are  entitled  to  have  this  contract  con- 
strued with  the  greatest  strictness,  and  it 
can  be  extended  in  no  particular  to  make 
them  liable  b^ond  the  very  letter  of  tiidr 
cqntract 

On  the  trial  the  plaintiff  also  put  in  evi- 
dence, over  the  objection  of  the  defendants, 
a  transcript  of  the  proceedlnf»  before  a  jus- 
tice of  the  peace  in  a  suit  brought  by  tills 
plaintiff  against  Witte  and  a  large  number 
of  others  on  the  note  above  r^erred  to. 
Tills  was  error.  First,  It  was  incompetent 
under  the  pleadings,  as  this  suit  is  not  a  suit 
upon  a  Judgment,  and  there  Is  no  founda- 
tion laid  for  the  introduction  of  any  such 
transcript.  It  was  probably  introduced  in 
evidence  to  support  the  damages  allied  by 
the  plaintiff  in  his  second  cause  of  notion. 

The  court  below,  notwithstanding  the 
pleadings,  tried  this  case  upon  the  theory 
that  the  note  above  mentioned  was  giren  by 
Witte  to  the  Western  Manufacturing  &  Nov- 
elty Company  after  the  execution  of  the  l>ond 
sued  on  for  goods  purchased  by  Witte,  and 
that  the  note  stood  for  an  account,  and  the 
Indorsee  of  the  note  stood  in  the  place  of  the 
assignee  of  the  account.  Aside  from  the  fact 
tuat  this  theory  was  wholly  incompetent 
tmder  the  allegations  of  the  plaintiff's  petJ- 
tiott.  there  is  absolutely  no  proof  in  this 
record  as  to  when,  If  ever,  the  Western  Man- 
ufacturing ft  Novelty  Company  sold  any 
goods  to  Witte.  There  was  some  tesamony 
which  tended  to  show  that  the  note  was 
given  for  goods  delivered,  or  to  be  deliv- 
ered, by  the  novelty  company  to  Witte.  The 
plaintiff  In  his  direct  testimony  testified  that 
he  had  a  talk  Trith  Barr,  one  of  the  defend- 
ont  sureties,  "and  Mr.  Barr  admitted  that  it 
[the  note]  was  given  for  goods  delivered,  or 
to  be  delivered."  This  testimony  was  not 
competent,  as  against  the  other  surety,  Ev- 
arts,  and  coimsel  for  defendants  should  have 
objected  to  it  on  that  ground.  It  was  prob- 
ably competent  to  go  to  the  Jury  for  what- 


ever it  was  worth  as  ^Eainst  Barr;  and  eveift 
this  admission  is  denied  by  Barr,  and  the- 
so-called  "admission"  and  its  denial  consti- 
tute all  the  evidence  on  the  subject  as  to  thp- 
consideration  for  the  note.  The  plaintiff  wa» 
also  asked:  "Question.  Did  you  ever,  at  any 
time,  have  a  conversation  with  Witte  regard- 
ing the  payment  of  this  note?  Answer.  Yes,, 
sir.  Q.  State  what  was  said,  If  anything, 
in  regard  to  the  signature  on  the  note." 
This  was  objected  to  by  defendants'  counsel, 
on  title  ground  tliat  Witte  was  not  a  compe- 
tent witness.  The  objection  was  overruled, 
and  the  witness  answered:  "A.  Mr.  Witte- 
sald  he  gave  this  note  for  the  purpose  of 
getting  goods."  This  answer  was  not  re- 
sponsive to  the  question,  and  could  have- 
been  stricken  out  and  probably  woxUd  have- 
been,  if  counsel  for  defendants  had  asked  It, 
The  court  then  asked  this  question  of  the 
plaintiff:  "Q.  That  Is.  the  note  was  for  tht^ 
purpose,  [of  getting  goods?]  A.  W^  yes."" 
This  testimony  was  clearly  incompetent,  and 
Its  admission  was  highly  prejudicial  to  these- 
defendants;  but,  strange  enough,  there  wa» 
no  objection  made  by  their  counsel  to 
the  questl(m  of  the  court  As  the  case- 
has  to  be  tried  again,  it  may  be  well  to  ob- 
serve that  the  admissions  or  declarations  of 
Witte,  this  principal,  are  not  competent  evi- 
dence against  these  sureties.  For  the  fore- 
going reasons,  the  judgment  of  the  district 
court  la  reversed,  and  this  canse  Is  re- 
manded to  the  court  l>elow,  with  instruction* 
to  set  aside  the  Judgment  rendered  herein* 
and  to  grant  the  plaintiffs  in  error  a  new 
trial.  The  otlier  oomndaaionetB  ctmcur. 


DAWSON  et  al.  v.  WILLIAMS  et  aL 

(Supreme  Coort  of  Nebraska.    May  4,  1893.> 

Frbsumptions  on  Appbal  —  KzmBiTs  — Bill  op 
Ezcarrioxs— Bhroxboui  IxBraDoriov — Oiviaio 
ost  Kequ  EST— Complaint. 

1.  Exhibits  which  the  record  shows  were- 
offered  in  evidraice  wUI  not  lie  pr^umed  to 
have  been  held  from  the  consideration  of  the- 
jury,  in  support  of  a  contention  that  the  ver- 
dict was  onsnoported  by  the  evidence. 

2.  If  the  bill  of  exceptions  discloses  thai 
without  doubt  important  evidence  tios  been- 
therefrom  omitted,  the  settlement  and  authen- 
tication of  the  bill  of  exceptions  will  not  eon> 
trol,  though  thn^o  the  recitations  are  to  the- 
contrary.  and  in  such  case  the  verdict  will  not 
be  disturbed  as  contrary  to  tlie  evidence. 

3.  A  party  asking  the  court  to  ^ve  an  In- 
■tructlon  to  the  juir  cannot  complain  becaQB» 
this  request  is  complied  with,  even  though  sucbr 
Instruction  incorrectly  states  an  Issue  to  be- 
tried. 

(Syllabus  by  the  Court) 

Commls^oners*  decision.  Brror  to  dis- 
trict court   Lancaster  oonuty;  Gtutpmaii^ 

Judge. 

Action  by  Anson  Williams  and  other» 
against  Ira  M.  Dawson  and  another.  Judg- 
ment for  plnlntiflB.  Defendants  iKlne  er- 
ror. Affirmed. 
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Abbott,  S^eck  ft  Lane,  for  pUUntUTs  In 
-error.  J.  B.  FbUpott  and  BUllogder  A 
Woodward,  for  defendants  In  error. 

RTAN,  a  On  the  11th  day  of  AngOBt, 
18S7,  Anson  Williams,  the  Valley  National 
Bank  of  Red  Oak,  Iowa,  and  S.  M.  Mellck7 
dieriff,  etc,  filed  tli^  petition  against  Ira 
M.  Dawson  and  Vnillani  Roggenkamp  In  the 
■district  court  of  Lancaster  connty  for  the 
recoverr  of  f341.60  and  Interest  from  Mardi 
2a,  1SS6.  A  Terdlct  was  rettuned  Decem- 
ber 9f  1889,  In  faTor  of  flie  abore-named 
Anson  WilUama  et  aL  against  Ira  M.  Daw- 
aon  et  aL  for  9425.69,  upon  which  judgment 
was  duly  rradered,  from  which  the  ssld 
Dawson  and  Roggenkamp  prosecnte  error 
proceedings.  The  i»etltlon  above  alluded  to 
4illesed  that  <m  December  IS,  18S4,  Ira  M. 
Dawson  began  tai  said  district  court  a  suit 
■of  r^levln  against  Anson  WDUama  et  al. 
for  the  possesBlcm  of  certain  peratmal  prop- 
•<rty,  giving  therein  a  replevin  undertaking 
in  the  penal  sum  of  $6,000,  conditioned  as 
required  1^  law,  the  subject-matter  to  be 
returned  bdng  190  bead  of  two  and  three 
year  old  cattle,  67  head  of  ho^i.  3  horses, 
and  some  bay.  All  necessary  averments 
were  made  to  cntttte  Williams  et  aL  to  a  re- 
-oovery,  provided  ~  mch  avermentt  were 
proved.  The  answer  to  the  petition  was 
made  by  Roggenkamp  alone,  who  alleged 
that  when  be  was  solicited  to  sign  said  re- 
plevin bond  be  said  he  was  willing  to  rign 
the  same  so  far  as  it  concerned  the  cattle, 
Imt  not  in  reference  to  anything  tlae  to  be 
taken  on  the  wilt;  that  it  was  agreed  by 
WilUams  et  aL  with  lald  defendant  Bog> 
^enkamp  that  the  said  bond  should  not  ren- 
4er  tbe  said  Roggenlump  liable  for  the 
value  or  return  of  the  horses  or  other  prop- 
«rty  than  tlie  cattle  In  said  bond  described; 
that,  pamant  to  said  agreemoit,  said  par- 
ties made  a  written  stlpulatttm  that  Bog- 
^nkamp's  liability  was  to  be  limited  to  the 
cattle  or  their  valne;  'that  said  stipulation 
was  made  and  signed  at  the  same  time  the 
•aid  bond  was  signed,  and  waa  filed  in  and 
anade  a  part  of  the  records  in  said  case;"  that 
«Ud  stipulation  has  been  lost  or  mislaid. 
Tbe  answer  their  dosed  In  this  language: 
"T^efendant,  further  answering,  eaya  that 
mum  the  trial  of  the  liffiit  of  property  in 
tbe  said  cattle  the  Jniy  found  ttiat  fhe  ri^t 
of  possession  and  property  was  in  the  said 
Dawstm.  plaintiff  In  said  replevin  action, 
-and  final  Judgment  was  rendered  thereon  in 
favor  of  said  Dawam  therefw,  and  against 
plalntlfr  herein,  d^endant  in  ssld  r^)levin 
action.  Defendant  further  ssys  that  he  nev- 
•er  signed  any  replevin  bond  for  the  return 
-of  the  hogs,  horses,  or  hay  in  said  pett 
tiMi  described,  or  for  the  value  thereof 
-or  for  any  portion  thereof.  Defendant, 
ftartber  answering  said  petmon,  says  be 
■dmlcs  each  and  every  allegation  in  ssld 
potition  contained,  not  hereinbefore  ex- 
.praady  admitted,  and  demands  judgment 


that  he  go  hence  without  day  and  recover 
his  costs."  To  tills  answer  there  was,  In 
effect,  a  general  denial  by  way  of  reply. 

1.  The  first  question  discussed  In  the  brief 
of  the  plalntUFs  ta  error  Is  in  reference  to 
the  failure,  as  said  plalntUTs  claim,  to  Intro- 
duce in  evidence  the  original  replevin  bond 
up<Ht  which  the  action  is  bron^t,  from  which, 
and  the  absence  of  the  bond  from  the  bill 
of  enwptlons,  plalntUta  deduce  the  otmdu- 
slon  that  there  was  not  sufficient  evidence 
to  sustain  the  verdict;  therefore  that  this 
cause  should  be  reversed.  The  bill  of  ezc^ 
tlons  shows  that  plalntlflFs  ottered  a  bond  of 
replevin  in  evidence,  to  which  defendants 
objected  tm  rarious  grounds,  which  objeo- 
tkms  were  overruled,  and  an  exception  tak^ 
esi,  and  that  the  bond  was  marked  **BxlilbU 
a"  Plain  tiffs  then  moved  to  strike  oat  the 
bond  because  not  accompanied  by  the  stipula- 
tion oontaJued  in  the  answer,  which  motion 
was  withdrawn.  That  the  bond  was  snfll- 
ciently  in  evidence  is  apparent 

2.  Again,  plalntlfrs  In  error  stoto  the 
grounds  of  their  next  contention  thus:  'fThe 
evidence  with  reference  to  tbe  judgment 
which  it  is  alleged  in  tlie  petition  waa  r&k- 
dercd  In  said  replevin  suit  is  all  found  on 
page  8  of  the  bill  of  exo^itlODBb  We  quote 
it  in  fell:  'Question.  What  book  have  you 
now  in  your  hands?  Answer,  District  Oourt 
loumal  M.  Q.  What  pageT  A  The  page 
this  case  Is  »  ta  181.  Q..  What  case  do  yon 
refer  to?  A.  The  case  of  Ira  M.  Dawson 
versus  Anson  Williams  et  aL,  No.  4,010.' 
Then  f^llowi  the  reporter's  notes  as  follows: 
The  plaintUf  offers  in  evidence  page  mi. 
District  Court  Journal  M;  in  the  case  of  Ira 
H.  DavnNm  versos  Anson  WllUams  et  al., 
marked  "BxhlUt  B."'  There  is  no  further 
reference  In  tbe  record  to  the  contents  of 
that  page.  Exhibit  B  Is  not  In  the  bUl  of  ex- 
ceptlonsL"  Explanatory  of  the  above  it  la 
pn^er  to  renuufe  that  the  Identification  of 
page  181  Court  Journal  M  vras  in  the 
above  trial  by  the  clerk  of  the  district  court 
of  Lancaster  county.  The  contention  of 
plalntUCs  in  error  is  that  by  tJie  above  rec- 
ord, considered  with  the  fact  that  no  page 
131  is  found  In  the  bUl  of  exceptions,  it  Is 
shown  that  it  was  not  presented  fOr  tbe 
consideration  of  the  jury.  It  is,  we  believe, 
of  common  practloe  to  offer  In  evldmce  a 
document  or  other  written  matter,  and.  hav- 
ing klentlfled  it,  defi^r  tiie  readtaig  of  it  tlU 
some  later  stage  m  the  proceedings— possibly 
the  argument  to  the  jury— is  reached.  There 
la  nothing  objectifmaUe  In  soch  a  practice, 
and  flie  offer  aZ  the  page  was  snfilclait  to  Its 
conslderatloa  as  evidence.  We  cannot  as- 
suuM  that  this  page  131  was  never  in  fact 
read  or  made  known  to  tbe  jury;  henoe  this 
ai^timent  of  plalntlth  in  error  must  &IL 

&  But  there  is  another  phnse  bi  which 
die  contention  of  plaintiffs  in  emnr  does 
become  important,  though  not  to  their  ad- 
vantage. The  bin  of  exceptions  shows  the 
absence  of  the  replevin  bond  sued  upon. 
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and  of  page  ISl  of  Dtotrict  Oourt  Joomal 
U,  notwltiutandlng  ibeae  both  wen,  as  we 
have  weea,  tntrodnoed  in  evldeiiG&  Possi- 
bly It  might  be  that  as  to  the  bond  the 
panfl  erldence  of  Its  purport  should  be  treat- 
ed as  a  waiver  of  all  objections  as  to  the 
failure  to  Incorporate  said  bond  in  the  bill 
of  exc^t&nis,  bat  Uiere  la  no  such  conddera- 
tlon  to  be  urged  aa  to  page  131  oS  the 
Judgment  doclcet.  It  Is  true  that  the  bill 
of  exceptions  redtee  that  all  the  evidence 
given  Is  thraebr  preserved.  ^Diere  la  In* 
dubltable  evidence  presented  by  the  bill 
of  exception^  too,  that  these  two  necessary 
parts  are  mining  therefrom.  In  socdi  case 
It  has  been  held  that  the  certiflcate  that 
the  bill  of  exceptions  contains  all  the  evi- 
dence used  on  the  trial  will  not  be  taken 
as  conclusive  on  that  point  Railway  Co. 
T.  Hays,  15  Neb.  224,  IS  N.  W.  Rep.  61; 
Obofelder  t.  KaTumuiEh,  29  Neb.  427,  45  N. 
W.  Rep.  471.  Bach  of  these  missing  exWb- 
Its  was  Important,  as  plaintiffs  In  error  most 
strenuously  and  Jnst^  Insist.  It  ther^ne 
follows  that  the  bill  of  exceptions  cannot 
be  farther  considered  as  showing  whether 
or  not  the  verdict  was  sustained  by  the  erl- 
doioe. 

4.  InstmctlMi  No.  6  Is  criodsed  hj  -ih» 
plalntilh  In  error  aa  me  glvot  by  the  court 
vjfon  its  own  motion.  This  Instruction  Is 
open  to  serious  crittelsm,  for  1^  It  the  jury 
were  told  in  ^ect.that  the  execntion  of  the 
bond  In  auit  was  admitted,  whoreaa  it 
clearly  appean  from  the  abore^uoted  aver- 
ments of  the  defoidanta'  anawer  that  no 
such  admission  waa  In  strictness  made.  It 
may  be  that  the  tBStructton  comfdalned  of 
was  gLven  by  the  court  upon  Its  own  motlm, 
but  we  mast  he  guided  by  the  record  alone. 
This  instruction  is  there  found  under  the 
designation  of  "Instruction  asked  for  by  de- 
fendant Roggenfcamp,*'  and,  having  a«ked 
this  instructkm.  the  plalnttfT  In  error  can- 
not property  complain  of  it,  even  if  it  mis- 
atates  the  Issues.  No  otiier  error  Is  pointed 
oat-  or  percdved  In  the  instructions  given, 
(w  In  tiw  refasal  to  give  those  asked.  The 
judgment  of  the  dtotrict  court  la  affirmed. 
The  other  commlstAoners  concur. 


HORBAOH  V.  BCARSH  et  al. 

(Supreme  Court  of  Nebraska.    May  9,  189S.) 

CoHPtiKATioNs  —  Judicial  Salb  op  Phopbhtt  — 
PuKcuAsi  BT  Oppicbk— Limitation  or  Actiohi 
— Ahbndmbst — Hakmlbsb  Khror. 

1.  An  ofScer  of  a  cofirarstion  for  pecuntarr 
profit,  who  in  good  faith  purchases  at  Judicial 
sale  the  property  of  the  corporation,  will  be 
protected  id  'snch  purchase,  provided  he  shows 
afiirmativety  that  he  has,  as  indicated,  paid  the 
fall  value  of  the  property  of  which  he  so  be- 
came the  purchSHer. 

2.  A  stockholder  of  a  corporation,  who  seeks 
as  Buch  to  impress  with  an  express  trust  the 
property  of  such  corporation  regularly  flold  at 
jadidal  sale  to  an  omcer  of  such  corporation, 
shoald  commence  proceediuErs  within  a  reanon- 
able  time  after  socn  saie,  mad  must,  whoi  auch 


proceedings  are  unreasonably  delayed,  establish 
by  a  preponderance  of  the  evidence  the  facts 
opon  which  sncb  trust  is  based. 

3.  The  lapse  of  four  years  after  the  discov- 
ery of  the  alleged  frauds,  or  of  such  facts  aa 
were  sufficient  to  demand  such  investigation  by 

f laintiff  as  would  hare  disclosod  the  alleged 
rauds.  bars  an  action  brought  for  relief  npon 
the  ground  of  such  fraud. 

4.  After  the  submission  of  an  equitable  r.c- 
tion  for  final  determination,  there  was  no  preju- 
dicial error  in  refusing  an  amendment  of  plain- 
tiff's petition  proposed  to  meet  the  alleged 
pnxds,  where,  upon  a  fall  conaideration  of  all 
the  evidence  npon  aK>eal  In  this  court,  it  is 
found  that  the  relief  prayed  must  In  any  event 
be  denied. 

(Syllabus  by  the  Court.) 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Douglas  county;  Wakeley,  .Tudjje. 

Action  by  John  A.  Horbauh  and  others 
against  William  W.  Marsh  and  otht-rs.  De- 
fendants had  Judgment,  and  plaintiff  Hor- 
lioch  appeala.  Affirmed. 

J.  H.  Blair,  ttu  appellant  Qeo.  B.  Pxitdk^ 
ett,  for  appc^eea.  . 

BTAN,  a  Tb«  petition  in  tbla  case  was 
filed  In  the  district  court  of  Douglas  county, 
on  the  16th  day  of  November,  1889^  by  the 
Idaintlfl  llier^  aa  bdialf  itf  hlmsdf  and 
all  oOier  stockholdars  ct  the  Omaha  Horse 
Railway  Company,  of  IDce  inttfest  wiOi  plaln- 
tifL  Be  aUeged  that  the  Omaha  Bone  RaU- 
way  Company  waa  created  a  corporation  by 
an  act  of  the  territorial  l^islntnre  of  the 
then  territory  of  Nelnaalai,  approved  Feb- 
ruary 18,  1887,  and  Out  as  soch  corporation 
it  ever  slnos  and  atfll  taSatM.  That  idalntur  Is 
the  own»  at  20  shares  of  the  first  issue  of 
10,000  shares  of  the  fully  paid-up  stock  of 
said  company,  and  became  such  owner  on 
January  1,  1879.  That  on  May  19,  iSn,  the 
Omaha  Horse  Railway  Company  was  Indebt- 
ed to  Peter  B.  and  Joseph  D.  Iler  in  the  sum 
of  9700,  which  was  part  of  the  Indebtedness 
of  920,000  It  said  company,  secured  by  a 
mortgage  and  trust  deed  to  Jose[di  H.  MU- 
lord,  as  trustee,  npon  all  the  property  of  the 
compntiy,  of  the  valne  of  qpwards  of  flOO,- 
000.  That  though  the  sum  so  secured  was 
due,  yet  the  said  Joseph  H.  MUlard,  trustee, 
althou^  reciueated,  refused  to  bring  wilt  for 
the  foredosore  of  nsld  mortgage,  because  the 
property  was  more  than  ample  security  for 
the  debt,  and  the  ccmpany  coidd  have  easily 
raised  the  money  and  paid  said  debt,  and  It 
was  Its  dury  so  to  do.  ^niat  on  May  19.  1S7T, 
the  defendant  Marsh  wss  one  of  the  direct* 
ors  and  the  president  of  said  Omaha  Horse 
Railway  Company,  and  owned  a  large  num- 
ber of  Its  shares  ct  stock,  aud  bad  the  man- 
agement of  said  company,  and  that  it  was  In 
his  power,  as  such  officer,  to  raise  the  money 
to  pay  the  debts  of  sold  company,  which  he 
foiled  to  do,  and  permitted  the  said  Hers  to 
bring  sold  foreclosure  suit,  and  thereaftv 
procure  hlmsrif  to  be  mode  a  party  defend- 
ant In  said  action.  That  a  decree  of  foreclo- 
sure was  rendered  in  said  suit  on  January  6, 
1879,  and  that  pending  said  salt  said  Marsh 
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boQj^t  up  other  sbares  of  tho  stock  of  said 
company,  so  that  when  decree  was  rendered 
Marsh  was  owner  of  a  majority  of  the  stock 
ot  said  company,  and  asslgn(?d  to  Frank  Mur- 
phy and  W.  A.  Smith,  respectively,  five 
share*  of  said  stock,  without  consideration. 
That  while  said  suit  was  pending  an  account- 
ing was  had,  and  it  was  found  that  the  total 
Indebtedness  of  the  company  secured  1^  said 
niortgagewas929.413.(a.aiid  that  imderaseo* 
ond  mortgage  there  was  due  the  farther  sum  of 

makEng  the  total  indebtedneus 
150.60^  and  In  said  fbrecloaare  proceedli^ 
the  decree  was  Uiat,  nnlesa  flie  said  sum 
found  due  was  paid  within  ten  days  from  Its 
rendition,  the  morucaged  ^perty  should  be 
sold  to  pay  the  debt  That  on  March  8, 1S7&, 
there  was  a  sole,  under  said  decree^  of  tbB 
property  of  said  Omaha  Horse  Roiln-ay  Com- 
pany, at  which  defendant  Marsh,  then  bdng 
a  director,  as  well  as  president  and  superin- 
tendent of  said  company,  bid  off  said  proper- 
ty for  $24,500;  and  took  to  himself  a  sheriff's 
deed  therefor.  The  p«tlti(ni  stated  In  detail 
that  by  a  lesidntloii  die  place  of  meethig  of 
the  stockholders  of  said  Omaha  Horse  Rail- 
way Company  was  fixed  at  an  obscure  place, 
said  neolntion  bavinK  been  adopted  at  a 
meeting  of  the  stocklM)lders  of  said  company 
at  which  only  W.  W.  Marsh,  E^nnk  Murphy, 
and  W.  A.  Smith  were  present  Tb&t  meet- 
iDjcs  were  h^  at  aodi  obscnre  place,  and 
without  due  notice  to  the  stockholders  of 
nld  company.  That  a  deed  to  them  of  three* 
flftliB  of  the  pn^mrty  of  the  Omaha  Honw 
Railway  Company  was  made  by  Marsh,  Guy 
C.  Barton,  Frank  Hnri^,  and  8.  H.  H. 
Oburk.  That  to  wroofl^  dieat.  and  defraud 
■aid  company  and  its  bona  fide  stockholders 
oQt  of  Itm  and  their  property,  the  said  Marsh, 
Barton,  Muiphy,  and  dark  made  to  the 
(hnaha  Horse  Bail  way  Company  the  follow- 
ine  proposition:  "To  the  Omaha  Horse  Rail- 
way Company:  The  undersigned  hereby  of- 
fer ai^  propose  to  adl  and  ocmrcgr  to  yon  the 
franchise  of  said  company  and  all  the  lines 
of  street  railway  now  operated  by  tis  In  Uie 
dty  <rf  Omaha,  Nebraska,  together  witii  all 
the  horses,  harness,  street  cars,  bams,  and 
other  property  connected  therewith  and 
owned  and  used  by  as  In  the  operation  of 
nld  street  railway,  and  also  to  pay  or  pro* 
cure  the  discharge  of  all  the  Indebtedness 
now  In  Judgment  against  yon,  for  and  In  con- 
ddemtlon  of  the  Issue  to  us  of  the  ftdl-pald 
stock  of  said  company  of  the  probable  value 
<tf  (300,600,  and  the  bonds  of  said  company 
tai  dw  mm  of  $233,000.  peyaUe  In  20  years, 
with  Interest  at  the  rate  of  6  per  cent  per 
annum,  p^able  semiannually,  secured  by  a 
Arst  mortgage  on  said  property  and  all  prop- 
erty of  every  kind  which  may  be  hereafter 
acquired  by  said  company.  Dated  at  Oma- 
ha. February  12th.  1SS4.  W.  W.  Mareh. 
Guy  O.  Barton.  Frank  Murphy.  S.  H.  EL 
Claik."  That  at  a  meeting  of  the  stockhold- 
ers of  said  company  a  restdntlon  was  adopt- 
ed aoceptlns  the  abore  pnq^Uon.  That  at 


said  meeting  Olark,  Murphy,  Barton,  Marsh, 
and  W.  A.  Smith  were  elected  directors  of 
said  company.  That  at  said  time  the  said 
company  was  not  indebted  in  any  &um  what* 
ever,  its  earnings  being  sufficient  to  pay  all 
indelrtedness,  which  was  correctly  stated  In 
the  aforesaid  decree  of  date  January  8, 1879, 
and  its  expenses.  That  Its  earnings  were 
largely  in  excess  of  what  was  necessary  to 
pay  both  its  indebtedness  and  running  ex- 
penses.  That  said  proi>erty,  when  said  prop- 
o^don  was  made  and  accepted,  was  of  the 
value  of  over  $200,000  above  all  debts,  and 
was  free  of  all  Judgments  and  Incumbrances, 
and  that  there  was  then  a  balance  In  the 
hands  of  Marsh  and  Murphy,  as  would  ap- 
pear upon  an  accounting  duly  had.  That 
pursuant  to  said  accepted'  offer,  Mardi, 
Clark,  Barton,  and  Murphy,  by  a  deed  dated 
May  13,  1883.  pretotded  to  conv^  to  said 
Omaha  Horse  Railway  Company  all  Its  own 
property,  the  consideration  named  In  said 
deed  being  $r>93,000.  or  $93,000  more  than 
twice  what  It  was  rated  at  when  Martih  deed- 
ed three-fifths  of  it  three  months  before  to 
Murphy,  Clark,  and  Barton.  The  petition 
further  alleged  that  on  July  11, 1884.  the  said 
Claik.  Murphy,  Bartmi,  and  Smith,  who 
were  then  directors  of  said  company,  chosen 
on  February  20,  1884,  nnlawfuliy,  wrongful- 
ly, and  without  any  consideration  moving 
therefor,  issued  and  distributed  among  them- 
selves $300;000  of  stock,  and  $233,000  of  the 
bonds  of  said  oomimny.  aecared  by  mortgage 
upon  the  proper^  of  the  company  made  also 
1^  themselves  May  SO,  1884.  What  was  done 
with  the  remaining  $67,000  of  said  bonds  the 
plaintiff  alleged  that  he  was  unaUe  to  state; 
and  demanded  an  accounting.  The  petition 
further.  In  substance,  stated  that,  br  ft  com- 
Unatlon  betwew  the  partlee  last  named  as 
directors,  the  property  of  the  Omaha  Horse 
Ballway  Company  was  taken  possession  oC 
and  a  consolidation  of  said  company,  and  a 
transCN'  of  all  Ita  property,  and  a  merger  ot 
Its  franchise  with  that  of  another  company 
then  in  existence,  nas  in  contemplation,  and 
if  not  prevented  would  be  consummated; 
that  the  several  transfers  from  the  sold 
Marsh  to  the  other  parties  named  as  direct- 
ors was  simply  part  ot  a  schone  to  defraud 
Uw  other  stockholders  of  the  Omaha  Horse 
Railway  Company  of  their  rigtra  as  such  In 
said  company.  The  manner  in  whldi  this 
was  attempted  to  be  carried  on  Is  alleged 
at  great  length  and  considerable  detail  In  die 
petition,  but  It  would  subserve  no  profitable 
use  to  set  out  these  details  more  fully  than 
has  already  been  done. 

The  answer  admitted  Uw  Indebtedness  to 
the  Hers,  the  foreclosure,  and  the  purchase 
thereunder  by  Marsh  of  the  property  of  the 
Omaha  Horse  Ballway  Company,  but  denied 
that  there  was  In  said  purchase  or  bi  any 
other  transaotlou  any  intent  to  cbeat  or  de- 
fraud any  stockholder  of  said  Omaha  Horse 
Railway  Company,  and  alleged  that  what- 
ever was  done  was  simply  done  by  said 
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Mnnh  In  tab  own  xigbt  and  for  the  protection 
«f  Ids  own  Interest  It  allesed  tbAt,  at  tlie 
time  tbe  aotlou  was  Immgtat  to  foreeloBe 
the  numme  executed  to  Millard  u  trustee, 
.  the  company  was  hopelessly  InsolTmt;  that 
the  property  at  the  oompany  was  not  worth 
more  than  oofrbalf  ot  Its  Indebtedness;  tiiat 
iMSldes  the  mortcaxe  Indebtedness  there  was 
«  large  floating  tndabtedneas;  and.  In  efEect, 
denied  the  material  arerments  ot  the  pett- 
tlML  The  answer  also  alleged  that  on  the 
2d  day  of  April,  1888,  the  Omaha  Street 
RaUroad  Company  was  formed  by  the  eaof 
flolidatlon  ot  the  Omaha  Horse  Railway  Coat- 
pany  end  the  Omaha  Cable  Tramway  Com- 
pany, and  that  erer  staioe  said  2d  day  of 
April,  iSe^  all  the  properly,  rights,  and  fran- 
■ehlses  of  said  vrio  oonstttoent  companies  hare 
been  owned  and  iterated  and  in  the  posses* 
«loa  of  said  Omaha  Street  RaOway  Company, 
mie  defendant  also  pleaded  the  statoto  of 
limitations  In  this  cooneoticm. 

Upon  these  pleadbvn  the  testimony  was 
taken,  and  in  July,  1800,  the  same  was  taken 
under  ailvtsenicni  by  the  court,  Ihoagn  no 
final  decision  was  made  until  February  U, 
1881.  In  Decembw,  1880.  the  plaintiff  ap- 
plied  tor  leave  to  amend  his  petition  so  as 
to  conform,  as  he  alleged,  to  Uie  prooft  ad- 
•dnced  on  (he  trial.  The  purpose  of  this 
iimendment  was  to  allege  that  Manh  encour- 
nged  tbe  Hers  to  bring  the  fbredosnre  scdt,  and 
after  It  was  commoued,  fraudiilently  om- 
trlTlng  and  Intending  to  get  control  of  the 
«tock  and  proper^  ot  ssid  company,  and  to 
■cheat  plalntUf  and  others  out  of  their  8to6fc, 
ahaTes,  and  Interest  in  said  company,  pro- 
cured himself  to  be  made  a  defndant,  as 
herdnb^cire  stated.  It  forthar  alleged.  In 
addition  to  the  first  avermenta  of  the  original 
petttiMi,  that  up<m  an  accotmting,  and  before 
tile  sale  under  the  decree  obtained  by  the  Hera 
against  the  Omaha  Horse  Railway  Company, 
it  was  fbmid  that  nld  ounpany  was  alao 
Indebted,  under  a  Judgment  known  as  the 
'a>ooUttle  Judgment,"  hi  the  sum  of  18,008.28, 
and  under  a  Judgment  In  favor  of  the  State 
Bank  In  the  sum  of  $2,51!t  n8.  and  that  the 
total  Indebtedness  of  said  company  secured 
as  above  stated— that  la,  by  first  and  second 
mortgages  hereinbefore  referred  to.  and  under 
«ald  Judgmenia— all' told,  amounted  to  (he  aam 
of  $40,Gti0.46,  and  that  farther  than  this  said 
oinnpany  was  not  indebted  In  any  sum  what- 
ever. It  also  more  fully  alleged  the  different 
«ohemea  set  on  foot  by  Marsh,  in  which  he 
was  alleged  to  have  been  assisted  by  Murphy, 
Smith,  and  his  associates,  to  involve  In  ap- 
l>earance  the  title  to  the  paper  derived  from 
Marsh  by  the  Omaha  Street  Railway  Com- 
pany aforesaid,  though  In  fact  the  same  was 
alleged  to  have  been  held  by  Marsh  and  his 
aasodates  for  Marsh's  sole  ^neflt  The  peti- 
tion further  stated  that  the  plaintiff,  Hop- 
bach,  prior  to  said  ^ale  upon  foreclosure, 
and  as  the  date  named  therefor  was  drawing 
al^,  prepared  himself  with  fhnds  sufficient 
to  bid  said  property  off  for  the  sum  of  $40,- 


000,  and  Intsoded  to  Ud  on  the  some  on  the 
aals  to  that  amount;  tiiat  aaid  ICaidi  was  ap- 
prised of  this  fact,  and  came  to  p1a>*>Hfr,  nod 
arranged  with  plaintiff  not  to  bid  at  the  sale, 
and  that  the  dwfwidant  Marsh  then  stated 
to  plaintiff  that  be,  the  aald  Uaxsb,  desired 
and  intended  to  the  ssme  off  at  tiw  com- 
ing sale  in  bis  own  name  fiff  the  beneflt  of 
aU  the  stocUudden  and  aU  persons  interested 
in  the  properly,  and  Oat,  If  plaintiff  would 
refrain  from  bidding  he.  the  sold  Marsh, 
woohi  bid  the  aame  off,  and  hold  the  same  in 
his  own  name  for  the  benefit  of  aU  the 
stockholders  and  all  parties  Interested  there- 
in. Plaintiff  says  that,  In  conslderatloa  of 
said  promises,  offer,  and  agreement,  he  prom- 
ised and  agreed  not  to  bid  on  tbe  same,  and 
refrained  from  Udding  thereon  at  the  aale. 
and  permitted  the  said  defendant  Marsh  to 
Ud  aaid  property  aS  at  said  sale.  The  pro- 
posed amcaidment  to  tbe  petition  was  farther 
to  tbe  effeot  that  but  fw  the  aforesaid  prom- 
ises, ofl:er,  and  agreemmt  of  the  sold  Marsh, 
tbe  plaintiff  would  have  btd  on  said  property 
to  the  amount  of  the  then  indebtedness,  In- 
terest, and  coate  dtie  thereon,  but  that  he 
rdled  uptm  the  iwmnises  snd  agreement  of 
the  s^  defendant  Marsh  that  he  would  bid 
in  aaid  proper^  in  trust  for  all  tiie  stockhold- 
ers, and  hold  the  same  In  fals  own  name  un- 
til such  time  when  the  company  could  earn 
and  pay  off  its  Indebtedness,  and  that,  rely- 
ing on  aald  pronriaes  and  agreement,  the 
plaintiff  refrahied  ttcan  bidding  and  did  not 
Ud  at  aale;  and  the  said  plaintiff  said 
that  the  promises,  offer,  and  agreenmit  of 
the  said  deHmdant,  made  as  aforeaaid  to 
plaintiff,  were  dealgiiedly  made  to  him  wltii 
the  Intent  to  wrong,  cheat  and  detrtmA  the 
plaintiff  and  the  other  stockholders  out  of 
th^  stock,  and  out  of  their  Interest  to  and 
to  aald  stock.  The  further  proposed  amend- 
ments were  simply  such  as  to  <diarge  that  the 
promises  ot  Marrti  as  to  Udding  in  the  prop- 
erty for  the  benefit  of  the  stodduMers  of 
the  Omaha  Horse  Hallway  Company,  and 
his  violation  of  ssid  promises,  were  each 
solely  for  the  purpose  of  cheating  and  de- 
frauding the  stockhiMers  of  the  Omaha 
Horse  Railway  Company  as  to  the  property 
of  said  company,  in  respect  of  whteh  ea<^ 
of  said  stodkhfddm,  as  sndi,  was  Interested. 
The  court  refused  to  permit  amendments  to 
the  petition  aa  proposed.  The  prayer  of  the 
said  proposed  amendmoitB,  as  well  as  In  (he 
ori^nal  petition,  was  that  the  defendants 
should  be  required  to  show  how  nrnch  stock 
over  and  above  the  original  1,000  shares  had 
been  Issued  by  them;  that  they  may  be  re- 
quired to  surrendw  the  same  for  cancela- 
tion; that  they  be  required  to  retom  to 
said  company  all  sums  of  money  they 
may  have  received,  or  that  the  com- 
pany has  paid  ont  as  dividends  thereon; 
that  In  case  they  cannot  or  shall  not  sor^ 
render  said  sto<^.  they  be  required  to  pay 
to  the  company  the  fitce  ralnea  thereof,  wHh 
all  dividends  the  ocnnpany  has  paid  oat  tSiera- 
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on;  and  th&t  said  defendanta  be  reijiilred  to 
mrrender  up  for  oanc^lation  all  the  bonds  of 
said  company  Issued  by  tiiem,  and  retura  to 
the  company  all  snms  of  money  at  any  time 
paid  oat  aa  Interest  on  said  bonds;  that  In 
case  they  shall  DOt  surrender  said  b(mds  for 
cancellation,  they  be  required  to  pay  said 
company  the  full  face  valoe  thereof,  tt^thn: 
\(iih  all  Interest  the  company  has  at  any 
lime  paid  out  thereon.  And  the  plalntUC 
further  pmyed  tiiat  a  foil  aooonntbag  mlffbt 
be  had  of  all  rec^pts  and  ezpendltnres,  debts 
and  credits,  of  said  oompany,  from  January 
1.  1879,  to  Hie  presmt  time,  and  for  tt»  ap- 
pointment of  a  recover  to  take  diarge  of  all 
the  books  of  tbe  cmnpany  and  papers  showing 
Its  business  slnoe  January  1,  1879^  and  that 
aald  defendants  be  required  to  pay  OT£r, 
nnder  ordw  of  tbe  court,  wbettier  for  said 
stodt  or  bonds  or  both,  or  as  balance  of  the 
earnings  of  the  company  over  and  above  ex- 
pendttnrea  and  for  general  equitable  relief. 
On  tbe  Utb  day  of  February,  1891.  a  deoree 
was  entered  In  ttia  oanse,  as  follows:  "This 
action  baving  been  heretofore  tried  to  the 
court,  and  tbe  plaintiff  having  before  the 
06nolnsl<m  at  tbe  trial  filed  his  motltm  for 
leave  to  amoid  bis  petition  to  confbrm  to 
the  facts  proved  and  tendered  In  said  pro- 
posed petition,  and  tiie  court  liavlng  takra 
die  case  and  the  said  motion  under  advlae- 
mcBt,  and  being  now  fully  advised  In  ttie 
premiBes.  It  Is  now  <«dered  that  said  motion 
be,  and  It  beret^^  la,  orarmled,  to  ^bksb.  the 
plaintiff  excepts,  and  thereupon  the  ooort 
finds  npon  the  Issues  Joined  for  the  defend- 
ants, to  wtaloh  tbe  plalntlfl  excepts.  It  la 
fliercfore  wdered  and  adjudged  tliat  this  ac- 
tion be  dismissed  for  want  of  equity,  and  that 
the  deCendants  recover  of  the  plalntlfl  th^ 
costs  of  tb^  satioa.  to  be  taxotl." 

Under  tba  petition  as  originally  filed,  the 
theory  at  the  plaintiff  evidently  was  that,  by 
reason  of  the  fiduciary  relations  sustained  by 
W.  W.  UaiBb  to  flie  Omaha  Horse  Baltway 
Gompaiv,  wtaatever  purcbase  was  made  1^ 
htan  would  «f  necessity  Innre  to  tbebenefltof 
that  company  and  Its  stockholders.  There  Is 
no  avennoit  at  any  Irregularities  or  defects 
hi  the  IbradoBure  proceedtaigs  at  the  suit 
of  the  Hers  iga'^Tt  the  Omaba  Horse  Rail- 
way Company,  nor  Is  there  any  allegations 
of  any  defect  In  the  sheilff's  sala  or  con- 
flnnaflmii  studi  as  in  any  way  to  Impair 
the  title  of  Marsh  under  his  sheriff's  deed. 
The  queation  which  la  presented  by  these 
pleadings,  then.  Is  whether  or  not  Marsh,  as 
director  and  presldeiit  of  die  Omaba  Hwse 
Railway  Oompany,  would  be  held  as  trustee 
for  tl»  benefit  of  tbe  stoddiolden  of  that 
company  In  any  purchase  which  he  made. 
The  amodnt  of  Ibe  decree  nnder  which  tbe 
sale  was  made  was,  as  alleged  by  the  peti- 
tion, something  over  $38,000.  The  proposed 
amendment  to  ihe  petlthm  admits  the  ex- 
istence of  a  Judgment  In  fiivor  of  Poolittle, 
and  one  in  fltvor  of  tbe  State  Bank,  whitdi 
swell  tiw  indebtedness  of  the  Omaha  Horse 

T.66H.w.na4— 19 


Railway  Company  at  the  time  of  the  fore- 
closure to  upwards  of  $40,000.  The  amount 
bid  at  the  foreclosure  sate  by  Marsh  was 
$24,500.  No  claim  Is  made  In  the  petition 
that  he  used  funds  other  than  his  own  in 
making  this  purchase,  except  Inferentially  it 
Is  asserted  that  the  earnings  were  suffldient 
to  pay  tbe  indebtedness  of  the  company,  and 
in  a  general  way  it  Is  asserted  that  he  had 
a  balance  in  bis  hands  over  and  above  the 
Ind^tedness  of  tbe  company.  But  of  the 
fiict  tliat  be  advanced  tbe  $24,600  in  pay- 
ment of  the  bid  made  hj  Urn  tiiere  can  be 
no  question  upon  tbe  testimony.  Under  tbese 
drciim stances,  the  original  theory  of  the 
plaintiff  cftn  tmly  be  made  avallaUe  upon 
tbe  assumption  that  an  ofllcer  of  a  corpora- 
tion has  no  right  whatever,  in  his  individ- 
ual capacity,  to  advance  money  for  a  corpo- 
ration, or  purchase  its  property  at  a  Jndldal 
sale.  In  the  case  of  Gorder  v.  Canning  Co., 
M  N.  W.  Bep.  830,  a  somewliat  almHar  ques- 
tion was  considered  by  this  court  In  the 
opinion  filed  by  Post,  J.,  the  following  lan- 
guage occurs:  "There  Is  no  doubt  ttiat  the 
relation  of  dlrecbws  of  a  corporation  of 
^lich  they  are  ofllcm  axe  of  a  fiduciary 
character,  and  their  contracts  and  dealings 
with  reqiect  to  the  corporate  property  wQl 
be  careftdly  scrntiniBed  tbe  court  Tbere 
are  cases  to  be  found  in  which  it  ta  assert- 
ed tbat  audi  contracts  are  abatdutely  void, 
and  not  enforceable  eltber  In  courts  of  law 
or  in  equity,  but  tiie  decided  wd^t  of  au- 
ttiority,  as  well  aa  ttie  moat  sattsfootoiy  rea- 
nmlng,  suataina  1b«  view  that  tbey  are  voida- 
lile  only.  It  is  frequently  stated  in  ttie  re- 
ports and  text-books  that  ccnttracte  between 
corporations  and  their  directors  will  be  set 
atflde  by  courts  of  equity  at  tbe  election  of 
the  BtocdEbfdders,  bat  sucb  statements  are 
not  strictly  accurate.  Not  every  purchase  of 
corporate  property  by  directors  of  a  corpo- 
ration irill  be  adjudged  void  in  an  action  by 
tiie  stockboldras,  evoi  by  courts  ot  equity. 
On  tbA  contrary,  Ibe  relation  of  directors 
to  the  stockholders  of  a  corporation  is  not 
eesentlally  different  from  that  ordinarily  ra- 
Istlng  between  trustee  and  cestui  que  trust 
Oourts  of  equity  will  set  aside  such  con- 
tracts on  the  ground  of  fraud,  and  generally 
upon  sU^t  showing  of  fraud  or  bad  faith 
by  the  trustee;  but  where  it  Is  dear  fliat 
the  transaction  Is  in  good  faldi,  and  tiie  ces- 
tui que  trust,  being  under  no  dla^lllty,  has 
received  and  retains  the  constdemtlon  paid 
for  tbe  trust  inopertT  by  the  trustee,  it  irill 
be  uphdd  when  assailed,  either  In  law  or 
in  equity."  In  the  case  at  bar  the  money 
paid  by  Harsh  was  not  paid  liy  blm  to  bis 
cestui  que  trust,  it  la  true,  and  yet  it  was 
paid  fbr  the  cestui  que  trust  as  completely 
as  tbou^  dlrectlyso  to  it  or  to  tbe  stockhold- 
ers of  ibe  Omaha  Horse  Railway  Companf. 
By  tbe  most  sdemn  method  of  proof  It  had 
been  ascertained  that  said  company  was 
indebted  to  an  amount  of  over  and 
Its  property  was  ordered  sold  for  the  pay- 
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•nent  of  that  indebtednees.  Tbe  proofa  show 
that  Marsh  at  tbe  sale  competed  against  all 
pnrchaaen  to  the  extent  of  numliig  the 
property  from  $16,000  up  to  $24,000.  He 
paid  thlfl  amount  upon  hla  Ud,  and  It  waa 
applied  to  the  extingidahment  of  the  fndebt- 
edneaa  of  tbe  Omaha  Horse  Railway  C3ompa- 
ny,  without  any  objection  and  with  the  ac- 
quiescence of  every  stockhcdder  of  that  com- 
pany. Having  in  view  simply  his  fiduciary 
relation,  ther^ore,  he  la  entitled  to  full  pro- 
tection In  his  purchase,  under  the  langiu^ 
of  the  case  just  quoted  f^om,  nnlem  some- 
thing more  than  a  mere  fiduciary  relation  Is 
shown  to  affect  his  rights.  The  proposed 
amendment  to  tiie  petition,  however,  ms 
based  upon  the  theory  of  an  expressed  rather 
than  an  Implied  trust,  possibly  In  addition 
thereto.  The  avermaUs  made  by  way  of 
amendments  In  the  proposed  amended  peti- 
tion were  to  the  eflMt  that,  previous  to  tlie 
sale  under  the  Her  foreclosure,  plaintiff  bad 
a  conversation  witti  Maxah,  In  which  he  ex- 
pressed the  Intmtlon  of  bidding  at  the  pro- 
posed foreclosure  sale,  and  was  assured  by 
If  arsh  that  he  ww^if  mmld  bid  In  the  pn^ 
erty  of  the  Omaha  Horse  Railway  Com- 
pany for  the  benefit  of  the  stockholders  of 
that  company.  The  platntlff.  in  bis  amend- 
ments to  the  petition,  alleged  that  lie  ttfled 
upon  these  assurauces,  and  that  br  reason 
of  such  reliance  be  was  induced  to  and  did 
refrain  from  Uddtog  upon  the  property  at 
said  foreclosDre  sale;  tiiat  Marsh  was  there- 
by enabled  to  pnn^ase  said  property,  and 
did  so  pnrdiase  the  same  In  his  own  name, 
though  with  plaintiff's  expectation  and  un- 
derstanding, superinduced  fay  tiie  aasurancea 
of  Marsh  to  that  effect,  that  tlie  property 
would  be  held  by  Marsh  for  the  boaeflt  and 
protection  of  the  stockholders  generally.  It 
was  afterwards  proposed  by  plaintiff,  rather 
Inconsistently  with  this  theory,  that  plaintiff, 
OS  he  testified,  should  purchase  one-half  of  this 
same  property  of  Marsh,  lliere  la  abundant 
testimony  that  the  property  at  the  time  of  the 
purdiase  at  the  foreclosure  sale  was  of  lit- 
tle value,  and  that  the  price  paid  by  Marsh 
was  reasonable.  It  Is  shown  that  subse- 
quently, ^ther  owing  to  the  growth  of  the 
<Aty  of  Omaha,  or  other  circumstances,  or 
perhaps  ail  combined,  the  property  rapidly 
appreciated  in  value  and  earning  capacity. 
It  was  purchased  by  Marsh  In  iS79,  and  It 
Is  clalioed  by  plaintiff  was  held  by  Marsh 
until  it  became  much  more  valuable,  when 
the  trust  under  which  it  was  held  by  Marsh 
was  repudiated,  and  the  property  treated  as 
the  property  of  Marsh  and  his  associates 
alone,  without  reference  to  the  rights  of  the 
stockholders.  The  preponderance  of  tbe  ev- 
idence shows  that  Marsh  bid  In  this  prop- 
erty without  any  promise,  agreement,  or  un- 
(lerstandlng  such  as  would  constitute  him  a 
trustee.  In  respect  thereof,  for  the  benefit  of 
the  stockholders  of  said  company;  that  he 
afterwards  used,  operated,  and  improved  the 
same  under  great  diflkmlties  solely  for  bis 


own  profit  and  beseflt;  that  the  dierlira 
deed  whidi  he  received  upon  ito  purchase 
at  the  foredomire  sale  to  himacU  indtvidn- 
fllly  was  immediately  recorded;  that  the 
deed  evidencing  the  conv^ance  of  the  three- 
fifths  interest  in  said  properly  to  Us  code- 
fendants  was  also  placed  on  record  as  soon 
as  executed;  that  eveiy  sot  and  use  by  Mn 
of  the  property  was  consistent  with  his  indl 
vldual  ownership  thoeitf;  that  immediately 
upon  acquiring  said  prop«ty  the  accounts  in 
relation  to  the  receipts  and  expenditures  of 
the  Omaha  Horse  Railway  Company  were 
changed  so  as  to  indicate  that  there  was  no 
Intention  that  they  should  be  binding  upon 
or  for  the  benefit  of  tbe  Omaha  Horse  Rail- 
way Cmnpany.  It  Is  true  that  In  tlie  Utlga- 
tUm  betwem  the  Omaha  Horse  Railway 
OcHnpsoy,  plaintiff,  sgalnst  the  Omaha  Mo- 
tor Railway  Company  and  William  M.  Hew- 
itt, defendants,  statements  were  made  under 
oatb  br  Harsh  wbiA  appaienOy  should  mod- 
Ify  this  general  statement  In  this  evidenca 
Mr.  Mardi  testified  that  he  had  been  a  stock- 
holder In  the  Omaha  Horse  Railway  Com- 
pany tor  15  years  previous  to  the  lat  of  July. 
1888,andhad  hdd  stock  tbordn  right  straight 
along,  and  that  he  had  held  the  property  for 
two  or  three  years  as  belonging  to  the  Oma- 
ha House  Railway  Company,  and  that  finally 
it  was  conveyed  to  the  company.  Bearing 
In  mind  the  apparent  value  attached  to 
what  was  claimed  by  all  the  parties  to 
this  suit  as  the  exdnslve  frandiise  to  op- 
erate a  horse  raUmiy  In  tbe  streets  of  Omn- 
ha  under  the  act  of  the  territorial  leglsln- 
tore  of  Neteaska,  approved  February  18, 
1867.  it  Is  not  difficult  to  account  for  the 
line  of  conduct  pursued  by  Marsh,  and  bis 
testimony  In  the  case  referred  to.  This  ex- 
clusive franchise  waa  hi  terms  granted  to 
tbe  Omaha  Horse  Railway  Company.  Tbe 
pnrdiase  of  the  property  by  Marsh  did  not 
of  course  vest  him  with  that  frandilse.  To 
avail  himself  of  the  benefits  In  that  respect 
of  the  act  referred  to.  Marsh  reorganized  the 
Omaha  Horse  Railway  Oompany,  after  which 
he  and  his  associates  comvcsyed  to  said  com- 
pany the  properly  necessary  tor  Its  opera- 
tl(m,  for  which  they  reodved  as  payment  the 
stock  and  bonds  of  said  company.  Evidently 
this  course  was  taken  to  control,  on  the  one 
band,  tbe  management  of  the  property,  and. 
on  tbe  other,  to  render  available  a  special 
grant  of  franchises  which  were  believed  to 
be  exclusive  in  their  nature,  lliotigb  the 
Omaha  Hotse  Railway  Company  was  reur- 
ganlzed.  there  seems  to  have  been  adopted 
no  amendments  In  the  way  of  a  change  In  Its 
name  or  otherwise,  and  it  Is  therefore  not 
strange  that.  In  his  dealings  with  a  rival  com- 
pany calling  in  question  the  excluslveness  of 
the  franchises  claimed,  Mandi  should  hare 
testified  as  be  did.  Indeed,  whatever  were 
the  property  interests  which  had  been  held 
by  Marsh  and  his  associates,  they  were,  by 
the  deeds  heretofore  referred  to  In  plaintiff's 
petitimi,  conveyed  to  tbe  Omaha  Bonn  Bail- 
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way  Oompany,  and  no  act  or  deed  of  dt- 
Teetitnre  has  since  been  shown  to  hare  had 
existence.  While  it  was  true  that  in  the 
suit  where  this  testimony  was  taken  the 
Omaha  Hone  Railway  Company's  ezclnslTe 
franchise  was  asserted  for  the  purpose  of 
preT^Ung  the  use  by  a  rival  company  of 
the  streets  of  the  dty  of  Omaha  for  railway 
purposes,  snch  issue  does  not  found  a  sab- 
atantlre  basis  for  plaintiff's  contentilOD  In 
this  case.  The  testimony  of  Marsh  under 
ccmddoititlon  could  only  have  had  the  tend- 
Qicy  or  effect  to  Impeach  the  erldence  and 
claims  which  he  now  advances  In  this  case. 
Oivlns  that  testimony  the  full  weight  to 
whldb  it  la  entitled,  however,  there  was  a 
prepondenuce  In  favor  of  the  claims  made 
by  Bforah  herdUi.  The  testimony  falls  to 
show  the  existence  of  an  express  trust,  as 
iigainat  Manh,  or  Afaiah  and  his  aasodates, 
in  favor  of  plaintiff,  or  any  of  the  stock- 
bQlders,  created  1^  the  alleged  promisee  of 
MazBb  to  the  plaintiff  Just  before  Uie  fore- 
closore  sale.  If  the  evldenoe  had  been  soffi* 
dent  to  sustain  tlie  amendm^ts  whldi  wwe 
proposed  to  raidw  Uie  petition  conformable 
to  the  testimony)  it  wonld  hare  been  pr«!]D> 
dldal  tamof  to  hare  refused  permlsaion  to  tike 
plaintiff  to  make  tba  amendments  asked  In 
the  district  court  Whatever  amendmrats 
are  necessary  to  enable  a  parly  to  asB«>t  his 
ri^ts  or  redress  grievances  Aotild  be  per^ 
mltted  at  any  time,  even,  under  oar  stat- 
ute, aftOT  jadcment  But  In  a  case  whore 
thoe  la  not  sufficient  proof  to  sustain  tiie 
ameodmoit,  even  If  pornltted,  and  in  whltih 
the  general  ranilt  must  have  been  tlie  same 
with  as  wlthont  the  amendment,  there  can 
result  no  prejudice  In  refusing  to  permit  the 
proposed  allegation  to  be  made  by  waj  ct 
amendment.  In  the  consideration  of  the  eq- 
uities urged  and  Insisted  upon  by  the  plain- 
tiff. It  la  ImpoMible  to  Ignore  One  fact  tiiat 
the  alleged  grievances  had  th^  origin  In 
1879,  and  tliat  this  suit  vraa  not  commenced 
ontil  NoTCTiber,  1886,  a  period  of  more  than 
10  years;  nor  can  it  be  forgotten  that  while 
the  plaintiff  alleged  that  the  time  and  place 
of  bedding  directors*  meetings  was  dunged 
so  OS  to  be  less  goieraUy  known,  yet  that 
pUinttff  himself  testifies  that  he  attended 
oiMie  of  tlie  meetings  on  account  of  the  small 
amoont  of  stock  irtdch  he  held.  No  other 
stodduAdw  oi  the  oompany  has  Intervened, 
or  In  any  other  way  set  np  or  made  objeo* 
tlon  to  tbe  contentlui  In  tUs  case,  and  it 
cannot  be  aasnmed  that  any  others  exist  or 
have  cause  ot  complaint 

2.  In  tlu  dlirtrict  court  appeOees  pleaded 
tlie  statute  <MC  UmttatioDB  In  bar  of  this  suit 
The  actiiu  was  bron^t  for  rdlef  on  tho 
KTOimd  of  alleged  fraud,  and  the  statute  $9- 
pUcnble  to  sucii  cases  provides  that  an  axy 
tion  for  can  only  be  commenced  with- 
lu  fonr  years  after  the  cause  of  aotltm  shall 
have  aoomed.  but  that  It  shaU  not  be  deem- 
ed to  haTe  socnied  until  tho  discovery  of  the 
fraud.   The  petition  in  this  case  was  filed 


November  16,  1889;  the  sberUTs  deed  mado 
to  Miirsh  under  the  decree  rendei^  In  the 
foreclosure  stilt  of  the  Hers  was  dated  Mardt 
IS,  1670,  and  was  filed  for  record  Marcdi 
17,  1879.  As  has  already  been  noted, 
Matah,  from  the  time  of  8aid  purchase, 
treated  the  property  purchased  as  If  he  had 
been  Its  absolute,  unqualified  o-n-ner.  On 
the  9th  day  of  February,  1884.  for  Instance. 
Marsh  and  his  wife,  by  deed,  sold  and  con- 
veyed to  SUas  H.  H.  Clark.  Frank  Murpliy, 
and  Guy  A.  Barton  an  undivided  three-fiftbs 
of  said  property  for  the  expressed  consider- 
aticm  of  $150,000.  This  deed  was  filed  for 
record  July  11,  1881.  Oa  the  30th  day  of 
May,  1884.  Blorsh,  GhiiiE,  and  Barton,  thdr 
wives  and  Frank  Unrphy  Joining  therein, 
made  oonvejranoe  of  this  same  property  to 
the  Omaha  Hxtne  Railway  Company  for  the 
expressed  omislderatlon  of  9593,000,  which 
deed  was  filed  for  reoord  Ju^  11,  1^4,— the 
BBme  day  on  wtddli  was  lecotded  the  deed 
last  above  described.  The  proportion  of 
the  last  aboT»-iiamed  grantors  tor  the  salo 
of  the  propeirty  conveyed  to  the  Omaha 
Hnse  Railway  Oompany  was  -dated  Febm- 
aiy  12,  1884^  and  was  by  resolution  of  the 
stockholders  at  said  c<xnpany  accepted  Feb- 
ruary 20,  1884.  The  deed  pursuant  thereto 
was  ezeonted  on  BCsy  SOtti  followittg.  There 
Is  no  diarge  made  that  tho  resolution  ac- 
cepting said  iHToposltltm  was  not  spread  up- 
on the  records  of  the  company,  and  only  in 
very  general  terms  Is  it  alleged  that  tiiese 
prooeedln0i  were  kept  concealed.  Tlie  peti- 
tion <fliarged  fliat  pending  the  foreolosnre 
proceedings  preTlous  to  January  6,  1879, 
Manh  purchased  a  majMi^  ot  the  stock  of 
the  Omaha  Horse  Railway  Company,  and 
that  at  the  date  of  said  foredosnre  he  was 
the  bxMer  of  a  majtnlty  of  all  the  stock  ot 
said  ocmipany;  but  nowhere  Is  ft  alleged 
that  this  acquisition  of  stock  was  secretly 
made^  sux  Hint  at  the  time  Its  ptirdiase  was 
tmknown  to  appelant  Under  an  these  dr- 
cumstanees  the  bare  statement  of  appellant 
that  the  knowledge  that  defendants  repudi- 
ated the  tntst  under  whldi  this  property 
wss  h^  was  not  acquired  until  Jnn^  1888, 
Is  not  determinative  of  Uie  date  fKnn  which 
tiie  statute  of  limitations  began  to  nm.  Up- 
on this  point  the  language  of  Mr.  Justloe 
Clifford  In  Godden  t.  Elmmdl,  99  U.  &  201, 
quoted  wiyi  approval  In  Parker  t.  Kuhn,  21 
Neb.,  on  page  427,  32  N.  W.  Bep.  74,  Is  ape 
pUcable.  He  said:  "Coiurts  at  equity,  act- 
ing on  thdr  own  Inherent  doctrine  of  dis- 
couraging, tm  Uie  peace  ot  sodety,  and- 
quated  donands,  refuse  to  Interfere  In  a.t- 
tonpts  to  establish  a  stale  trost,  except 
where  the  trost  Is  dearly  established,  or 
where  the  foots  have  bem  fraudulent^  and 
SnccessfDlly  concealed  by  the  trustee  from 
tbB  oesttfi  que  trust  Relief  In  snch  cases 
msy  be  sought,  but  the  rule  is  tihat  the  oes- 
tni  que  trust  should  set  forth  In  ths  bill 
spedfically  what  were  the  impediments  to 
an  escUsr  prosecntion  of  the  tHalmi  and  how 
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liu  or  she  came  to  be  so  long  Ignorant  of 
their  alleged  rights  and  the  means  used  by 
the  respondent  to  keep  him  or  her  In  Igno- 
nmce;  and  bow  he  or  she  flrst  came  to  a 
knowledge  of  thdr  rights,"  dting  Badger  t. 
Badger.  2  Wall.  87;  White  v.  Pamther,  1 
Knnpp,  227.  This  language  Is  specially 
apUcable  to  the  avermaits  of  the  petition 
upon  which  tlie  cause  was  tried;  tliat  Is, 
to  a  trust  implied  from  the  official  reto- 
tlon  of  Marsh  to  the  Omaba  Horse  Railway 
Company  at  the  time  of  his  pnndiase  of  its 
prc^r^.  In  respect  to  the  addltfonni  arer- 
meats  embodied  in  the  amended  answer,  1^ 
which  an  express  tmst  relaHraahtp  was 
charged,  It  Is  snffldent  to  repeat  that  the 
prooAi  tailed  to  sustain  them,  and  from  this 
it  follows  that  the  operation  of  tba  statute 
of  Umita11<M8  was  in  no  way  suspended  upon 
that  theory  of  appellant  Tills  action  was 
therefore  properly  held  barred  by  the  stat- 
ute; mm  Hian  four  years  liaTlng  elapsed 
teotD.  the  time  when  appdlant's  cause  of  ao- 
llon,  upon  any  theory  applicable  to  the  evl- 
deuce,  arose.  Tbe  Jud^nent  of  the  district 
court  is  affirmed. 

RAOAN,  O.,  concurs. 

IRVINE,  C,  concurs  in  the  dedslon  upon 
tlie  ground  that  the  action  is  barred  the 
statute  of  limitations. 


McCONNBLL  v.  McCONNBLL. 

(Supreme  Court  of  Nebraska.    May  16,  1883.) 

DivoiiGK — KEBinESCK — Ql-sstios  or  Fact — Con- 
i»(>N.iTioN-—EviiiEVi  E— Review  on  Appeai^, 

1.  When  the  evidence  u^n  which  a  decree 
has  been  entered  is  conflictinf:.  the  finding  of 
the  district  court  will  not  be  disturbed  upon  ap- 
peal if  there  Is  sufficient  evidence  upon  frtdoi 
■Dch  decree  may  be  fairly  based. 

2.  In  a  proceeding  for  a  divorce  the  »<tntuteB 
of  Nebraska  recognize  the  right  of  each  party 
to  reside  in  a  county  difterent  from  that  in 
which  the  other  resides.  Whether  or  not  they 
BO  reside  is  a  question  of  fact  to  be  determined 
upon  the  evidence. 

3.  A  wife  may  condone  the  cmelty  of  her 
husband,  but  the  hnsband.  to  avail  himself  <tf 
such  coadoiiation,  must  establish  the  same  by 
dear  and  Balisfactory  proofs. 

'Syllabus  by  the  Court.) 

Commlbsiouei's'  decision.  Appeal  from  dis- 
trict court,  Johnson  county ;  App^get, 
Judge.  • 

Petition  by  Mary  E.  McConnell  against 
John  McConnell  for  divorce,  alimony,  and 
custody  of  child.  Judgment  for  plaintiff. 
Defendant  appeals.  Affirmed. 

Chamberlain  Bros.  &  Rood,  for  appellant 
S.  P.  Davidson,  for  appellee. 

RYAN.  O.  A  petitttm  for  divorce  was  ffled 
in  the  district  court  of  JohnsMi  oounty 
March  14.  1891,  wherein  the  idalntifl  alleged 
she  was  thea,  and  for  the  immediately  pre- 
ceding twoity  years  had  been,  a  resident  of 
said  oountar;  that  she  was  married  to  flie 


defendant  Blarch  10,  1886,  since  which  time 
sbe  had  treated  and  acted  towards  defenil- 
ant  OS  a  chaste  and  dutiful  wife,  until,  by 
the  wrongs  of  said  defendant,  Ae  was  com- 
pelled to  leave  him.  The  petition  further 
averred  that  for  the  three  years  Just  preced- 
ing the  avOTnmts  thereof  the  defendant, 
without  provocation,  had  been  guilty  of  ex- 
treme and  repeated  acts  of  cruelty  towards 
plaintiff,  by  assaulting,  shaking,  and  strik- 
ing her,  and  seising  ber  by  the  throat, 
throwing  her,  and  calling  ber  a  ^^mned 
liar,"  and  Oiat  1^  reason  of  the  cmel  treat- 
ment of  the  d^Mdant  plnlntUf  was  at  tbe 
time  of  flllng  said  petition  In  mortal  dreail 
and  fear  ot  the  defendant  and  had  tiiereby 
bem  compelled  to  leave  him.  The  petition 
further  stated  Uiat  Uiere  was  bom  to  plain- 
tiff and  defendant  as  the  fmlt  at  tbelr  mar- 
riage, a  son,  wbo  was  at  the  time  this  suit 
was  iustitnted  fit  the  age  of  17  months,  and 
^t  ttke  defenuant  was  tbe  owner  of  certain 
real  and  personal  property.  There  was  a 
prayer  for  a  dlTorce,  the  custody  of  the 
child,  and  aUmony.  An  answer  was  ffled  in 
due  time.  In  whicb  the  defnidant  admitted 
the  marriage  with  plaintiff,  and  tbe  birth  of  a 
sen,  at  Hie  time  stated  by  the  plaintiff.  Each 
other  averment  of  the  petition  was  denied. 
Tbe  defmdant  by  bis  answer,  alleged  that 
doling  all  the  time  mmtloned  In  tlie  peti- 
tlm  the  plaintiff  bad  resided  and  cohaMtcd 
with  the  def«Mlant  and  that  any  and  an 
acts  of  alleged  oraelty  set  forth  In  titie  peti- 
tion had  been  fredy  condoned  by  the  plain- 
tiff, and  that  defendant  at  all  times  since 
had  treated  plaintiff  with  kindness,  and  had 
been  a  faithftil  and  indnlgoit  hutiband  to 
her.  The  detfiendant  in  his  answer,  prayed 
that  the  plaintUFs  petition  be  dismissed,  and 
for  the  care  and  custody  of  the  child  above 
referred  to,  and  for  general  equitable  relief. 
By  an  amendment  <tf  his  answer  the  defend- 
ant alleged  ^t  the  district  court  of  Joha- 
son  county  hod  no  jnrlsdloticn  of  the  caw. 
or  tiie  parties  thereto,  or^  either  of  Ihem,  for 
the  reason  that,  at  the  ^e  the  actl<m  was 
commenced,  neither  plolnttff  m>r  defendant 
reskled  in  said  oounty  of  J<Anson.  Tlicre 
was  flled  a  reply  In  denial  at  eoch  averment 
at  the  answer.  On  the  24fli  day  of  April, 
1891.  a  trial  of  the  Issues  was  had,  and  a 
decree  of  divorce  entered,  as  prayed  in 
plaintiff's  petittcm,  with  alimony  and  the  ous- 
tody  of  flie  child  of  the  parties. 

In  BO  tar  as  sncSi  queatloos  of  fact  were  in 
iasoe,  tiiere  was  evldenoe  from  which  the 
district  court  could  peoffeiSj  have  found  that 
tbe  cruelty  charged  wss  proved.  The  evi- 
dmce  on  plaintive  bdialf  was  detailed  tiy 
witnesses  orally  examined  In  the  presence  of 
the  court  and  we  are  therefore  without  the 
means  of  ocnstdering  the  appearance  of  tbe 
witnesses,  which  may  greatly  have  Influ- 
enced the  presiding  Judge  in  bis  considera- 
tion of  th^  testimony.  Under  such  olrcum- 
stanoes,  If  the  evld«ioe  is  nearly  in  equi- 
poise, the  decree  will  noj^  upon  otomIi  he 
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<Usturbed,  because  agnlnst  the  weight  of  evl- 
(lenoe,  as  It  might  be  estimated  In  the  appel- 
late court  For  our  purpose,  therefore,  it 
must  be  assumed  that  the  oharges  of  cruelty 
made  Ib  plalntlfTs  petition  were  suffidentl; 
proved'  to  sustain  these  allegations  of  the 
defendant's  misoondnct  towards  plalntUT. 

Up<m  the  record,  there  remain  only  two 
questions,— one  Jurisdictional  in  its  nature,— 
That  te,  whether  or  not,  at  and  previous  to 
ihc  filing  of  plalntUTs  petition,  she  was  a 
n.'sident  of  Johnson  county ;  the  other, 
whether  or  not  defendant's  crati  treatmrat 
of  plaintifl  has,  eloce  Its  ooourrenoe,  beoi 
condoned  by  her. 

1.  The  evidence  shows  that  the  parties  to 
this  actttm  resided  together  iu  Johnson  coun- 
ty from  the  date  of  their  marriage,  in  1886. 
until  January,  1891,  when  they  removed  to 
Ijnooln  oount7,  in  this  state.  There  they  co- 
habited together  as  husband  and  wife  until 
Man^  11,  1891.  The  appeUee  urges  that 
Mfs.  McGonnell  agreed  to  accompany  her 
husband,  in  his  removal  from  Johnson  county 
to  Llnocdn  county,  upon,  and  influenced  by, 
tis  assurances  that  he  would  treat  her  kind- 
ly, and  desist  from  all  cruelty  and  unkind- 
npss  towards  her.  It  does  not  seem  that 
tbese  express  assurances  of  future  proper 
conduct  ought  to  cut  a  great  figure  in  deter- 
mining whether  or  not  plalntUf  was  Justified 
in  &Ang  with  her  husband  to  Unooln  county. 
The  marriage  relation  Itofit  implied  Just  such 
Uno  of  ocmduct  as  It  is  dalmed  the  defend- 
ant promised  to  follow  towards  bis  wife. 
Sbe  had  a  right  to  expect  hhD  to  desist  from 
cruelty  towards  her,  and  to  assume  that  he 
would  treat  her  with  uniform  Irindneiw.  It 
was  no  man  than  yvh&t  he  had  solemnly 
promised  when  she  became  bis  wife,  and  a 
renewed  promise  thereafter  made  the  obliga- 
tion no  more  binding.  But  bis  oroel  treat- 
ment Btni  oontlinied  after  the  removal  to  liln- 
coin  county,  until,  by  a  habeas  corpus  pro- 
cecdlog  Instltnted  by  liar  own.  father,  Uxb. 
McCkmndl  and  her  stm  were  brought  back  to 
Johnson  oonrnty  tm  March  11,  1881,  vrhae 
plaintiec  has,  as  she  alleges,  ever  ^nce  resid- 
ed. It  is  Impossible  to  avoid  a  rery  strong 
sDsidfdon  that  this  habeas  corpus  proceeding 
was  a  mere  rose  to  enaUe  plaintiff  to  return 
to  Jobnson  county,  notwithstanding  an  ap< 
peal  has  been  taken  from  the  Judgment  of 
dismissal  In  the  county  court  There  could 
be  lltOe  dodbt,  howev^,  upon  the  testimony, 
that  stakce  llarch  11, 1881,  plaJntlff  has  resid- 
ed In  JohnSfHi  oooniy.  The  residence  of  the 
wife  ist  for  some  purposes,  It  is  true,  pre- 
ramM  to  be  that  of  hex  husband.  In  section 
fl,  0.  26,  ot  the  Compiled  Statutes,  It  is  pro- 
vided tliat  a  dlTOTce  'inay  be  decreed  by  the 
district  court  et  the  county  where  the  paj^ 
des,  or  one  of  them,  resides,"  thus  expressly 
recognizing  the  possibility,  in  divorce  cases, 
of  either  party  residing  in  a  county  different 
from  that  In  which  the  other  resides.  This 
isngu-ige  overcomes  the  mere  presumption 
that  the  wife's  residence  must  he  that  of  her 


husband.  It  was  therefore  possible  tor  Mrs. 
McCtmnell  to  have  become  a  resident  of 
Johnson  county,  even  though  her  husband  at 
the  time  resided  In  Lincoln  county.  Whether 
she  did  become  snch  resident  was  a  question 
of  fact  for  determination  by  the  district 
court.  Its  finding  was  In  her  favor,  and  as 
there  was  evidence  to  sustain  It  we  are 
bound  to  assume  that  at  the  time  this  action 
was  brought  Mra^  McOonnell  was  reslcllng 
in  Johnson  county,  as  alleged,  and  that,  there- 
fore, the  district  court  had  Jurisdiction  to 
render  the  decree  prayed  and  granted. 

2.  The  defendant,  however.  Insists  that  by 
reason  of  the  cohabitation  of  plaintiff  and  de- 
fendant in  Lincoln  county,  superinduced  by 
the  promises  of  the  defendant  of  a  complete 
cessation  of  cruelties,  and  the  substitution 
therefor  of  uniformly  kind  treatment  towards 
his  wife,  there  was  a  complete  condonation 
of  past  emel  and  unkind  treatment  As  has 
already  been  observed,  this  promise  was  elm- 
ply  to  do  what,  from  the  marriage  relation, 
is  Imphed  as  the  duty  of  the  husband  to  his 
wife.  The  ailment  of  appellant  seems  to 
be  foimded  upon  the  assumption  that  the  con- 
sideration, to  uphold  the  promise  of  the  hus- 
band as  a  contract  must  have  been  a  prom- 
ise on  the  part  of  the  vdfe,— In  this  case,  to 
accompany  him  to  Lincoln  county,  and  th«-e 
Hve  with  him  as  his  wife.  If  we  are  right 
In  assuming  that  the  duty  of  fhe  husband 
was  to  observe  the  very  commendable  course 
of  otmdnot  which  he  promised  to  follow  to- 
wards his  wife,  an  agreement  merely  to  per- 
form that  dal7  would  not  In  law,  constitute 
a  sufflolent  con^eratlon  to  sustain  a  con- 
tract solely  dependent  thereon.  It  would  too 
much  resemble  tiie  promise  of  the  makw  of 
an  oTerdue  note  to  pay  the  amount  ttiereof 
as  constitating  a  sufficient  oon8ideratt<m  for 
an  additional  eztoutfon  of  time  of  payment. 
In  the  case  under  consideration,  however, 
there  was  proved  no  express  promise  of  oon- 
dmatlon  of  former  orodty.  Whatever  con- 
donation there  may  have  been  must  be  Im- 
plied solely  from  the  cohidbltatlon  of  Mm 
McOonnell  with  hear  husband.  It  Is  true  that 
under  some  decisions  condonation  of  cruel 
treatmoit  may  be  inferred  from  the  cmduct 
of  the  wife,  hut  tlila  Inf eroice  la  controlled 
or  modified  the  sitnatlon  ot  the  parties, 
and  the  tdroumstonoeB  <tf  each  partlcnlar 
case.  It  la  h^  In  all  caasfl,  however,  that 
the  evidmce  to  establish  a  condonation  must 
bo  dear  and  oonvlnclng.  In  the  case  at  bar 
the  evidence  shows  that  the  wife  waa  In  ill 
health,  and  under  medical  treatmoit;  that 
she  was  not  at  all  strcmg,  phydcally;  and 
that  owing  to  nervous  prostration,  It  was 
with  great  difficulty  that  she  attoided  to  her 
household  duties.  It  was  imder  such  clr- 
camstances  that  she  was  abused.  In  coarse 
language,  roughly  shaken,  and  even  choked 
and  atruofc,  by  her  husband.  The  welfare  of 
her  son,  a  mere  infant  may  have  stnmgly 
impressed  the  necessity  of  forbearance  on 
this  mother's  poi't  and,  of  one  in  her  nervous 
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'  feeble  oondlUon,  It  Is  too  much  to  require 
the  rigorous  energy  which  tbe  abandonment 
ol  her  hnabaod  necessarily  would  Imply.  The 
rule  which  would  In  all  cases  Infer  the  for- 
glrenesa  of  physical  Tlolraice  from  the  mere 
fact  that  the  wife  chose  rather  to  bear  tbe  Ills 
she  had,  than  fly  to  those  she  knew  not  <rf, 
too  much  resembles  that  obsolete  rello  of  bar^ 
barism  which  recognized  the  rl^t  of  the  hu»- 
bond,  by  corporal  punishment,  gently  to  cor- 
rect hfs  wife.  We  find  tbe  existence  <tf  no 
such  facts  as  would  Justify  a  finding  or  infer- 
ence of  the  appellee's  condonation  of  the  ap- 
pellant's misconduct  The  judgmMit  of  the 
district  court  is  affirmed.  The  other  commis- 
Moners  concur. 


CRYSTAL  ICE  CO.  v.  SHHRLOOK, 
(Supreme  Court  of  Nebraslca.    May  9.  1893.) 

llASTKit  A\ii  Skkvim— Neoi.iiikm  i:  <1K  F(i:tRMAN. 

Where  a  foreman  baring  charge  of  la- 
borers directs  one  of  them  to  perform  certain 
work  in  sach  manner,  and  under  such  circnm- 
Btances,  as  to  subject  the  said  lal>orer  to  great 
danger  of  injury,  the  company  for  whom  the 
said  foreman  la  acting  cannot  shield  Its^  from 
liability  for  damage,  under  snch  circamatances, 
caused  directly  to  snch  laborer  by  the  negli- 
gent order  of  aach  foreman,  upon  the  ground 
that  tiie  only  negligence  imputable  to  the  fore- 
man counted  in  the  performance  of  an  act  of 
mere  manual  lalxir  in  setting  in  motion  the 
agency  which  caused  the  injiuy,  and  that  there- 
by the  foreman,  as  to  such  act,  was  reduced  to 
the  grade  of  a  ooaerrant  of  the  injored  party. 
(UylUbns  by  the  Court.) 

Commissioners'  decision.  Error  to  district 
court,  Douglas  t-ounty;  Irvine,  Judge. 

Suit  by  Joseph  Sherlocii  against  the  Crystal 
Ice  ComiKiny.  Judgment  for  plaintiff.  De- 
f  aidant  brings  error.  Afflimed. 

C  A.  Baldwtai,  fbr  idalnttff  In  «ror.  Mori- 
ar^  &  Bertca,  for  defendant  In  error. 

RTAN,  0.  1.  Thedefendantlnenorbroo^t 
suit  In  tbe  district  court  of  Douglas  oninty 
aKainfit  flie  Grjrstal  Ice  Company  for  an  lo- 
Jar}*  reo^rcd  vhlle  in  the  onploy  of  the  uld 
company.  The  petition  alleged  that  the  de- 
fendant in  error  was  engaged  wltb  some  10 
or  12  other  persons  In  handling  and  depodt- 
Ing  In  said  company's  loe  house  Uocks  of  Ice, 
which  wrae  elevated  some  distance  by  means 
of  an  inclined  ohnte;  thm,  by  meaia  of  a 
descending  dinte,  said  blo(^  were  lauded  in 
the  Ice  house.  That  while  bo  engaged  one  at 
the  blodcB  of  Ice  8tu<dt  foet  In  tbe  latter 
chute,  whereupon  the  foreman  in  charge  of 
tbe  work  directed  tite  defendant  in  error  to 
dlaensage  said  block,  and  that  while  the  de- 
fendant was  engaged  In  complying  with  said 
order  the  said  foreman,  without  warning  tbe 
aald  defendant  In  error,  and  while  defendant 
in  error's  back  was  towards  said  superin- 
tendent, carelessly  and  negligently  set  free, 
and  sent  down  said  chate,  another  piece  of 
Ice,  of  the  weight  of  about  140  pounds,  which 
struck  defendant  in  error,  and  sever^  In- 


jnred  him,  without  fitnlt  <m  his  part  The 
reooTery  prayed  was  for  pain,  loss  of  time, 
medical  attendance,  etc.,  the  alleged  proxi- 
mate result  of  said  Injury.  Tne  plaintiff  in 
error  took  no  exception  as  to  the  instmc- 
tlons  either  gAven  or  refused.  The  questions 
presented  the  brief  of  the  plaintiff  In  er- 
ror will  be  considered  In  order  as  presented 
upon  the  brief  filed  on  that  behalf. 

It  Is  insisted  that  tbe  petition  below  £atled 
to  state  a  cause  of  action,  for  that,  as  plaln- 
tifiF  in  error  insists,  there  was  no  averment 
therein  charging,  or  attempting  to  charge, 
the  ice  company  with  any  carelessness  or 
negligence  in  any  respect  whatever,  dthcr  In 
respect  to  the  employment  of  a  competent 
foreman,  or  In  the  construction  of  the  chute, 
or  in  respect  to  any  of  the  appliances  In  use 
about  the  carrying  on  of  the  work  of  the  ice 
company.  Nor  was  there,  as  plaintiff  in  er- 
ror claims,  any  aTerment  that  the  employ- 
ment, tbe  nature  of  the  business,  or  the  place 
where  the  accident  occurred,  was  In  any  de- 
gree  hazardous  or  dangerotu.  Fairly  con- 
strued, the  petition  charged  the  company 
with  negligence  and  carelessness  by  reason 
of  the  abore-diarged  carelessness  and  ne^- 
gence  ot  its  foreman,  which,  as  ttie  defoid- 
ant  in  ernnr  alleged,  was  tiie  proximate  canse 
of  the  InJniT  whliA  he  recetred. 

2.  The  next  and  final  contention  at  Qie 
plaintiff  In  error  is  that  ftM  company,  while 
It  was  concededly  respondlda  for  the  acts  or 
defoult  of  Its  agent,  in  his  capacity  as  man- 
ager or  vice  principal,  was  not  oHierwlBe  lia- 
ble. In  other  words,  as  apjAled  to  the  fticts 
of  this  case,  the  plaintiff  In  orror  argnes  Hut. 
as  the  Injury  was  caused  by  setting  free  the 
piece  of  Ice  whldi  caused  the  damage  sued 
for,  plalnUff  In  error  should  not  be  hdd  lia- 
ble, thou^  the  act  was  done  by  Its  fbceman. 
fcr  su<di  act  was  not  pecoUarly  within  13ie 
scope  of  the  foreman's  duties,  bat  was  raflier 
one,  the  performance  of  which  prtqierly  fell 
within  "Qie  dass  of  labor  properly  to  be  per^ 
formed  by  the  laborers  under  the  direction 
of  saU  foreman.  The  difficulty  wltii  tUs  ar- 
gimient  Is  tliat  it  loses  right  of  tbe  fiiCt  that 
the  defendant  In  error  was  idaoed  In  a  dan- 
geranu  idace,  and  required  to  do  an  act 
which  of  necessity  fbrbode  his  avoldanoe  of 
Injury,  should  the  foreman  set  In  motion  a 
piece  of  ice  from  a  point  abOTe^  wbne  the 
foreman's  ordm  reqnlred  Um  to  go.  Sup- 
pose, now,  that  this  piece  of  loe  bad  be«i 
detadied  by  a  fellow  sorant  of  the  defend- 
ant In  error,  imder  tba  orders  of  the  tore- 
man«  after  the  foreman  had  so  located  the 
defendant  In  error  that  he  must  Inevitably 
suffer  if  the  order  was  executed.  Could  it 
with  any  propriety  be  dalmed  that  tlie  com- 
pany was  relieved  of  liability  simply  because 
tbe  agency  which  caused  the  Injury  was  set 
In  motion  by  a  fellow  servant?  In  sn<^  case, 
as  in  the  one  at  bar,  the  ne^igeoce  and  care- 
lessneaa  pertained,  not  to  the  mere  manual 
act  of  releasing  the  Ice  which  caused  the  in- 
JuiT,  but  was  rather  Imputable  to  the  order 
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wblch  pUned  d^endant  In  enw  in  such  altu- 
ation.  nnder  sacb  drcnmstaiieei  Hut  InJniy 
10  Urn  was  unavoidable  from  the  forenian'a 
settlDg  In  motion  the  Ice  vrtikdi  caused  the 
damage.  The  judgment  of  the  district  court 
la  afflnaed. 

BA6AN,  O.  ooBcnn.  IRVINE,  a,  having 
presided  on  the  trial  of  this  case  In  the  dis- 
trict coort,  took  no  part  In  the  consideration 
or  determination  of  this  case. 


NII.AND  et  al.  t.  KALISH  at  aL 
(Sopreme  Court  of  Nebraska.    Mar  9,  1803.) 

WlTXEB* — CUMPETKNCr — Hl'SBANI)  ASI»  WlfE. 

Undpr  the  proTisinna  of  section  331  of 
the  Code  of  CItI)  Procednre»  a  wife,  over  her 
hnsbaod's  objection,  cannot  be  required  to  tes- 
tify ae  to  facts  which  it  is  claimed  b;  the  ad- 
Terse  party  wonld  show  that  a  transfer  of 
properto'  nom  her  husband  to  hersdf  waa 
naudulent.  Neithw  can  the  husband,  nnd» 
like  circumstaDces,  be  comi>elIed  to  tssti^  as 
sgalost  hla  wife. 
(^l)abna  by  the  Court.) 

CommiSBloners'  decision,  Error  to  district 
court,  Dou^as  coonty;  Hopewell,  Judge. 

Action  b7  Peter  Nlland  and  others  against 
Solomon  Kallsh  and  another  to  cancel  a 
deed.  Defendants  had  Judgment,  and  plaln- 
dffs  bring  error.  Affirmed. 

Swltxler  &  Mcintosh,  for  plalntlfits  In  er- 
ror. O.  A.  Baldwin,  tor  dtfendants  In  «r- 

RTAN,  G.  This  actitm  was  bron^t  In 
the  district  court  of  Douglas  cotmty  to  set 
aside  the  title  of  Adalia  Kallsh  to  certain 
real  property,  and  subject  the  same  to  the 
paynwBt  ut  the  debts  of  her  hnsband,  Solo- 
mon KaUriit  eridoiced  by  Indgmssits  in  tft- 
Tor  of  the  plalntlflh  aevenSij,  upon  eadi  «f 
wbStSx  judgments  execution  had  issued  and 
been  retnmed  nulla  bona.  The  petition  al- 
leged, In  effect,  tliat  the  prtwerty  sought  to 
be  subjected  had  been  acquired  by  Solomon 
KaUdi,  bat  that  the  title  was  taken  In 
the  name  of  his  wife,  to  enable  him  to  hlnr 
der,  cheat,  and  defraud  his  said  creditors,  who 
were  remediless,  except  1^  subjecting  said 
property  to  the  payment  of  sold  judgments 
reqiectlTdy.  The  answers  of  both  Solomon 
Kalidi  and  his  wife  denied  the  matters 
above  averred,  and  alleged  that  Mrs:  Kallsh 
acquired  said  pnqE>erty  through  the  use  of 
her  separate  inheritance,  earnings,  and  gifts 
to  herself.  A  trial  was  had  upon  these  is- 
sues, and  judgment  rendwed  In  ftivor  of  the 
defendants.  In  the  progress  of  this  trial, 
tn  the  language  of  the  Wll  of  exceptions, 
plalntm  called  npon  Mrs.  Kallsh,  the 
wife  of  the  defendant,  to  take  the  witness 
stmd,  and  testify  for  the  plaintiffs;  where- 
upon the  defiant  Solomon  Kallsh  objects 
to  the  wltnen  and  codefendant,  Adalla  Ka- 
Ush,  being  examined,  and  gl^ng  testimony  in 
this  case,  for  the  reason  that  she,  being  the 


wife  of  the  defoidant  StSomaa  Kaltah,  is 
not  a  competent  witness  to  testis  in  this 
case  under  the  law.  Objection  sustained, 
and  plaintiffs  except  PlaintHGr  counsel 
said  he  called  the  witness  last  referred  to 
for  the  purpose,  and  offered  to  prove  by  her, 
that  the  property  whldi  Is  held  tn  her  name 
-was  pnichased  by  her,  as  set  forth  In 
plaintlffiB'  petltiim,  with  funds  belonging  to 
the  dtfemlant  Solomm  Kallsh,  sold  funds 
having  been  accumulated  and  used  by  her 
through  his  direction  in  the  purchase  of 
sahl  property,  and  the  placing  of  the  same  In 
her  name.  In  fraud  of  the  creditors  of  tide 
defendant  Solomon  KaUcdL"  Argumenta- 
tively,  counsel  for  plalnUffs  also  in  that  con- 
nection gave  reasons  wtiy  the  proposed  evi- 
dence should  be  aUowedr-aa,  that  It  would 
rather  be  In  favor  of  than  against  her  hus- 
band's Interest  In  respect  of  the  said  proper^ 
ty;  that  the  knowledge  of  tiiese  facts  was 
confined  to  witness  and  her  husband,  etc, 
but  there  was  no  further  statement  of  facts 
proposed  to  be  proved  by  Mrs.  Kallsh.  Ob- 
Jectlons  to  the  proposed  evidence  were  sus- 
tained, and  plaintiffs  excepted.  In  like  man- 
ner, mutatis  mutandis,  there  was  an  offer 
to  make  proof  of  the  same  matter  by  Solo- 
mon KaUah's  evidence,  resulting  in  the  same 
mllng,  and  exceptlfm  upon  objection  ot  the 
same  nature.  There  was  no  question  pro- 
pounded to  eltha  ct  tba  witnesses,  snd  the 
testimony  proposed  to  be  elldted  can  only 
be  cuijectnred  from  plaintiffs'  own  offer  of 
proof  already  quoted  from  the  bill  of  excep- 
tiona  Havhig  in  view  the  liberal  diarges 
of  fraud  made  In  the  plalntlffflf  petition 
against  Solomon  Kaliaih,  followed  bytheabove 
specific  offer  of  proof  of  a  fraudulent  transfer 
of  property.  It  is  difficult  to  conceive  how,  as 
plaintiffs  cout«id,  this  proposed  evidence 
would  be  in  favor  of  Solomon  Kallsh.  It 
might,  it  Is  true,  tend  to  8lu>w  as  a  remote 
result  that  Solomon  Kallsh  was  the  benefi- 
ciary for  whom  bis  wife  held  the  title  of  tb» 
prot^ertj  tn  dl«pate,  and  in  that  narrow, 
technical  view  It  mls^t  be  insisted  that  the 
proof  of  such  Interest  in  the  property  might 
be  of  matter  in  his  favor.  Such  a  oon- 
stnxctlon,  however,  savors  too  much  of  casn- 
istry,  and  cannot  be  accepted  as  the  sense 
in  whidi  the  offer  was  made  and  Instated 
•apou,  for  this  irtmle  proceeding  was  on  the 
theory  that  Solomon  had  no  property  what- 
ever, and  i»lalu11fta  coidd  hardly  be  mxapecb- 
ed  Ute  inoonristott  attempt  to  estabUsh 
ta  Solomon's  favor  a  basis  fbr  credits. 
Plalntlflh  further  contend  that  It  was  Im- 
possible to  determine  whetbo'  or  not  the 
evidence  would  be  for  or  against  the  party 
objecting  until  after  it  was  actually  glv^ 
It  Buffldrafiy  answers  tills  to  remark  that  the 
scope  of  the  evidence  proposed  wss  limited 
by  plalntUM*  own  stat^nent  of  what  it 
would  be.  If  tiie  offer  of  proof  does  not 
stibserve  that  purpose  it  is  entirely  useless, 
for  it  could  perform  no  other  function.  The 
sole  question  then  presented  Is  whether  or 
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not  tbe  district  court  erred  In  excluding  the 
eridence  offered  for  the  purposes  stated 
by  counsel.  While  no  statute  biis  been  found 
In  the  exact  language  of  oin:  own,  there  are 
those  which  contain  substantially  the  same 
inhibition.  Sectlcm  331  of  the  Ck>de  of  Civil 
Procedure  Is  In  the  following  langua^: 
"The  husband  can  in  no  case  be  a  witness 
against  the  wife  or  the  wife  against  the 
husband,  except  in  a  criminal  proceeding 
for  a  crime  committed  by  the  one  against 
the  other,  but  they  may  In  all  criminal 
prosecutions  be  witnesses  for  each  other." 
In  ^  ulford  T.  Famham,  44  Minn,  159,  46 
N.  W.  Rep.  295,  there  was  considered  a  stat- 
ute having  a  dmllar  provision  to  that  Just 
quoted,  and  It  was  tliere  held  that  the  dis- 
trict court  properly  excluded  the  evidence 
of  the  husband  upon  the  wife's  objection 
thereto.  In  Blanchard  T.  Moors,  85  Mich. 
380,  48  N.  W.  Rep.  542,  the  supreme  court 
of  Michigan  held  tmder  a  similar  statute 
tliat  the  proposed  evidence  of  the  husband 
as  to  the  alleged  fraudulent  transfer  of  prop- 
erty 1^  him  to  Ills  wife  was  Inadmissible 
over  the  objection  of  his  wife.  No  adjudged 
case  has  been  cited  at  variance  with  the  con- 
cluslonB  of  the  courts  above  reached,  and 
we  believe  the  language  of  the  statute  la 
susceptible  of  no  other  construction.  The  rul- 
ings of  the  district  court  were  ri^t,  and  Ita 
Judgment  Is  therefore  affirmed.  The  other 
GommifislonerB  concur. 


FITZGERALD  v.  METER. 

(Supreme  Court  of  Nebraska.    May  9,  1893.) 

RaviBW  ON  Appeal — EviDsscfi  —  Inbtkuctions — 
Issue  vot  witqin  Pleadings, 

1.  Where  the  burden  of  proof  1b  upon  the 
plaintiff  to  establish  tlie  tiona  fides  of  a  chattel 
mortgage  wbereunder  he  claims,  a  verdict  In 
favor  of  defendant  will  not  be  set  aside  on  the 
ground  that  the  verdict  la  not  sustained  by  the 
evidence)  unless  the  evidence  offeried  by  plain- 
tiff is  of  a  clear  and  convindng  character. 

2.  A  judgment  will  not  be  disturbed  be- 
cause of  an  instruction  submitting  to  the  Jury 
an  issue  not  within  the  pleadings,  where  the 
only  effect  of  such  an  Instraction  most  have 
bam  In  favor  of  the  party  complaining. 

(Syllabus  by  the  Court.) 

Commlsdonem*  dedaloD.  Error  to  district 
conrt,  Dongas  county;  Ferguson,  Judge. 

Actt<ni  by  John  Fitzgerald  against  Az^ 
M^er.  Judgment  for  defendanL  Plaintiff 
brings  error.  Affirmed. 

Breckenridge,  Breckenridge  &  Orofoot,  for 
plaintiff  In  error.  Connell  &  Ives,  tar  de- 
fendant in  error. 

IRVINE,  0.  This  is  an  action  of  replevin 
for  a  pair  of  mules  by  the  plaintiff  In  error 
against  the  defendant  In  error.  The  case  has 
once  before  been  In  this  cotirt,  and  is  report-^ 
ed  in  25  Neb.  77,  41  N.  W.  Rep.  123,  where 
a  general  statement  of  the  case  appears. 
A  new  trial  In  the  district  court  resulted  in 
a  verdict  in  favor  of  the  defendant 


One  of  the  assignments  of  ertor  Is  ib»  re- 
fosal  of  the  court  to  give  certain  Instructicms 
asked  by  the  plaintUf,  but  the  substance  of 
these  instructions  was  given  by  the  court  at 
its  own  motion,  and  plaintiff  In  error  in  his 
brief  does  not  urge  this  assignment  Undw 
the  as^gnments  that  the  verdict  was  not  sus- 
tained by  the  evidence,  that  it  was  contrary 
to  law,  and  contrary  to  the  instructions,  plain- 
tiff in  error  urges  the  Insufficiency  of  the 
evidence.  No  complaint  Is  made  of  the  gen- 
eral effect  of  the  instructions  given,  and  they 
certainly  state  the  law  as  favorably  to  the 
plaintiff  in  error  as  could  be  asked.  The 
plaintiff,  in  his  petition,  claims  the  property 
under  a  chattel  mortgage.  This  mortgage 
was  given  in  January,  1S83,  and  In  May  fol- 
lowing the  mortgagor  executed  to  the  plain- 
tiff a  bill  of  sale  covering  this  and  other  prop- 
erty. It  seems  to  have  been  urged  1^  the 
defendant  below  that  the  tnuisfer  by  the 
bill  of  sale  abrogated  the  mortgage  by  way  of 
merger,  and  the  Jury  was  fully  Instructed 
upon  the  law  raised  upon  this  issue.  No 
change  of  possession  followed  either  trans- 
fer, and  the  burden  of  proof  was  upon  the 
plaintiff  to  establish  bona  fides.  The  only 
evidence  offered  for  this  purpose  was  tlmt  of 
plaintiff's  agent  who  testified  that  the  mort- 
gagor was  indebted  to  plaintiff  at  the  time 
the  mortgage  was  made,  and  that  the  mort- 
gage was  given  to  secure  such  indebtedness. 
Ilie  amount  of  the  Indebtedness  is  not  dis- 
closed, nor  is  Its  source,  nor  were  any  of  the 
circumstances  attending  the  execution  of  the 
mortgage  elicited,  or  sought  to  be  elicited. 
Whether  this  testimony  was  sufficient  to 
overcome  the  presumption  of  fraud  in  a  chat- 
tel mortgage,  not  accompanied  by  change  of 
possession,  was  for  the  Jury  to  determine, 
and  we  cannot  say  that  upon  such  meager 
evideitce  it  was  bound  to  determine  the  quea- 
tlon  in  favor  of  the  plaintiff.  Moreover,  there 
was  absolutely  no  evidence  of  the  rfrcum- 
stancea  attending  the  execution  of  the  bill 
of  sale,  and  there  is  evidence  that  when  the 
controversy  first  arose  between  plaintiff  and 
Puray,  who  bought  the  mules  from  the  mort- 
gagor, and  sold  them  to  defendant  Furay 
and  plaintiff's  agent  consulted  Mr.  Connell. 
and  the  agent  In  support  of  plaintiff's  claim, 
produced  and  claimed  under  tlie  bill  of  sale, 
and  did  not  produce  or  motion  the  mortgnge 
until  after  &Ir.  Ck>nnell  had  advised  Furay 
that  the  bill  of  sale  was  Insnffldent  This 
evidence  warranted  the  jury  in  finding  that 
the  mortgage  had,  by  the  Intention  of  the 
parties,  merged  in  tiie  bill  of  sale.  Upon 
either  of  these  points  the  Jury  may  have 
based  its  verdict  and  was  warranted  by  the 
evidence  In  so  doing. 

The  court  Instructed  the  Jury,  In  effect  that 
if  it  found  that  after  the  bill  of  sale  was 
made  the  vendor  retained  possession  of  the 
property,  the  sale  would  be  presumed  to  be 
fraudulent  as  against  subsequent  purchasers 
In  good  faith,  but  that  this  presumption 
might  be  rebutted  by  evldoice  showing  that 
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Hbm  sale  was  made  in  good  faith,  and  wltb- 
«at  any  Intent  to  defraud  such  inurcluuen. 
The  giving  of  this  lnstracti<Hi  Is  asdgned  as 
«mr,  upon  the  ground  that  plaintiff  was  not 
claiming  under  the  bill  of  aale,  but  under 
the  mortgage  alone-  Plalntlfl  contends  that 
an  dement  not  In  Iwue  was  thus  Injected 
into  the  case.  Slrai  If  tills  be  ao,  tbe  error 
was  without  prejudice  to  the  plaintiff.  Had 
the  court  withheld  this  Issue  altogether  firom 
the  Jury,  the  plaintiff's  cose  would  bare 
rested  entlrdy  ivon  the  mortgage.  Under 
the  Instructtons  aa  given  there  was  still  left 
an  <vportanll7  to  find  tor  the  plaintiff  In 
ease  the  Jury  found  that  the  nMV^mre  had 
merged  In  the  sale.  It  Is  imly  where  the  glr- 
taig  of  an  Instmctlon  foreign  to  the  Issues 
may  mislead  die  Jury  to  the  pr^udlee  «f  the 
unsuccessful  party  that  he  may  complain. 
AfBrmcd.  The  other  commlsrioneES  concur. 


8PURGIN  T.  THOMPSON. 
<8npreme  Court  of  Nebraaka.    May  9,  1893.) 
Election  CoMKaT^— Makked  Ballots— Answub 

»-AhI!XIIMI!:«T. 

1.  In  an  election  contest,  the  tncumlient 
hsTlnff  dismissed  before  jndement,  a  paragraph 
of  bis  answer  ailing  tae  improper  refusal  to 
«oiiDt  certain  ballots  cannot,  by  an  original 
amendment  in  the  district  coart,  over  the  con- 
testant's objection,  set  up  tbe  same  matters  aa 
to  wliich  be  had  entered  a  dismissal  in  the 
county  conrt. 

2.  The  indorsement  of  the  name  "Eagle- 
faam,"  he  not  being  one  of  the  election  judges, 
opon  a  tlallot,  was  within  the  inhibition  of  the 
statote  forbidding  the  maricins  of  his  ballot  by 
an  elector,  and  vftlates  said  ballot. 

3.  While  the  statute  requires  that  the  cross 
which  signifies  the  preference  of  tbe  elector 
shall,  in  ink,  be  placed  in  a  space  designated 
for  that  puriMse,  a  ballot  upon  which  such  pref- 
erence is  Indicated  by  a  cross  made  with  a  lead 
pendl.  outside  the  space  desdgnated,  but  oppo- 
site the  name  of  the  choice  of  tbe  elector,  should 
be  counted  according  to  lucb  nuudlMt  inten- 
tion. 

(SyDabus  by  the  Court.) 

CommtsEdoners'  decision.  Appeal  from  dis- 
trict court,  Paba  county;  Klnkaid, 
Judge. 

Proceeding  by  Joseph  M.  Spurgln  against 
Henry  B.  Thompson  to  contest  an  election 
for  the  office  of  sheriff.  Determination  in 
fuTor  of  Spurgln.  Thompson  appeals.  Af- 
firmed. 

II.  M.  Logan  and  Ueese  &  OlUEeson,  (or 
amidlant.  L.  K.  Aixbar,  for  appellee. 

RYAN,  0.  According  to  tbe  original  can- 
vass of  Keya  Paha  county,  there  were  cast 
337  rotes  for  Hugh  Booth,  and  338  votes  for 
U.  B.  Thompson,  for  sheriff  of  said  county, 
and  there  was  accordingly  issued  to  said 
Thompson  a  certificate  of  election.  Within 
tbe  proper  time,  Joseph  M.  Spurgin,  an  elect- 
or of  said  county,  as  provided  io  such  cases, 
filed  in  the  county  court  of  said  county  a 
complaint  accompanied  by  a  bond,  with  the 
view  of  contesting  said  election  of  sheriff. 
The  complaint  allied  irregularities  as  to 


some  precincts,  of  irtddi  no  notice  wHI  be 
taken,  because,  whatever  may  have  been  the 
merits  of  tbe  contest,  there  was  no  evldeuce 
to  show  sudi  merits.  The  complaint  al- 
lied tiiat  In  Simpson  precinct  there  were 
fova  ballots  r^ulariy  cast,  which  showed 
clearly  the  choice  of  tiie  voter  in  eodi  case 
for  slralff,  but  lliat  sold  ballots,  which  were 
cast  fbr  Hu^  Booth,  wore  by  the  Judges  at 
election  omitted  from  their  canvass  and  re- 
turn. The  complaint  alleged  ^t  in  Oar^ 
field  precinct  the  Judges  of  election  omltte<1 
from  their  return  of  the  ballots  and  votes 
two  ballots  which  had  been  cast  for  said 
Hugh  Booth  for  sAieriff,  upon  one  of  which 
ballots  the  voter  hod  placed  a  eroas  Indicat- 
ing his  choice,— 4ot  upon  tbe  margin,  how- 
ever, but  Just  opposite,  fOid  very  near,  the 
name  of  Hugh  BooHl  The  other  ballot  was 
crossed  In  the  same  way  as  that  last  mo- 
tioned, except  that  the  first-described  ballot 
was  mariced  with  Ink,  the  other,  with  a  lead 
pencU.  The  complaint  farth«-  set  fbrth  that 
'  in  McOuire  precinct  one  ballot  was  counted 
I  for  Thompson,  upaa  the  bade  of  which  the 
'  voter  had  marked  the  name  of  "Baglehom," 
'  ami  that  said  ballot  dhoald  not  have  been 
counted  for  the  incumbent,  ^ompson.  The 
Incumbent,  ^3ly  an  amended  answer,  denied 
the  averments  aUeged  as  reasons  tor  receiv- 
ing and  for  rejecting  the  ballots  aforesaid. 
In  BO  t&r  aa  they  related  to  the  office  of 
sheriff.  There  were  various  irr^nlaritles  af- 
fli-madvely  allied  In  said  answer,  but,  as 
there  was  no  evidence  in  relation  to  them, 
they  will  receive  no  attention.  As  there  was 
a  complication  as  to  the  seventh  paragraph, 
it  is  copied  in  extenso.  It  was  as  follows: 
"(7)  Hie  Incumbent,  for  fnrther  and  othw 
defense  to  contestnnt's  complaint,  alleges 
that  at  said  election  in  NordMi  prednct.  In 
said  county,  on  the  3d  day  of  November, 
iSBl,  the  judges  of  election  therein,  while 
canvas^ng  the  votes  and  ballots  of  said  Nor- 
den  precinct,  and  tbe  ballots  cast  therein, 
erred  In  this:  That  there  were  three  ballots 
in  the  ballot  box,  cast  at  said  election  in 
said  precinct,  which  were  regular,  legal,  and 
proper  ballots,  and  which  the  said  judges 
of  election  rejected,  and  wholly  omitted  and 
rejected  from  their  return  nnd  count  of  the 
ballots  so  cast  at  said  election  in  said  pre- 
cinct, each  of  which  said  three  votes  were 
cast  for  the  incumbent,  Henry  B.  Thompson, 
for  sheriff  of  Keya  Paha  county;  said  ballots 
being  regular  and  legal  and  official  ballots, 
upon  two  of  which  the  voters  had  marked 
the  cross  in  lead  pendl,  and  tbe  third  one 
the  voter  bad  scratched  out  all  the  names  of  all 
the  candidates  except  tbe  names  of  the  can- 
didates for  whom  he  intended  to  vote.  The 
incmnl>ent  alleges  that  said  three  ballots, 
and  each  of  tbem,  were  legal  ballots,  and 
that  the  same  were  sufficiently  plain  for  the 
intention  of  tbe  voter  to  be  gathered  there- 
from, BO  far  as  the  vote  for  the  office  of  sher- 
iff was  concerned,  and  that  the  said  three 
ballots  should  have  been  canvassed,  counted* 
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and  retamed  u  legal  votes,  and  counted  for 
the  aald  Henry  B.  Thorn paon  for  aberlff  of 
«dd  county  as  aforesaid.  The  Incumbent 
further  alleges  that  tn  said  Norden  iwednct, 
at  sold  election,  there  were  cast  for  said 
Incumbent  five  other  rotes,  which  the  judges 
of  election  refused  and  n^fleeted  to  canvan 
and  connt  for  said  incumboit  for  the  office 
of  dierlff,  but  did  vrmgfuUy  count,  canTaas, 
and  return  aald  fire  ballots  as  haying  been 
cast  for  the  safal  Hofi^  Booth.  Xncnmbeat 
alleges  that  said  fire  bollota  were  legal  and 
proper  and  <^cial  ballots,  and  diould  hare 
been  canvassed,  counted,  and  returned  for 
said  Incumbent;  and  bicnmbent  asks  that  the 
court  count  the  eli^t  ballots  herein  referred 
to  as  having  been  cast  In  said  NcmJen  pre- 
clnct  fOr  said  Incnmbent,  snd,  for  the  pnrjKMe 
of  said  count,  Inonmbent  a^  that  tiie  bal* 
lots  cost  In  said  Norden  precinct  be  brought 
in,  and  Inspected  by  fhe  court"  There  was 
a  reply  la  denial.  During  the  trial  in  the 
county  court  the  incnmbent.  with  lea-re  of 
conrt,  dlsmlsaed  paragraph  7  of  hla  answer, 
above  quoted,  whereupon  contestant,  as  to 
the  same  precfnet,  filed  the  following  (omit- 
ting formal  parts:)  *Tlie  omtestant  asks 
leare  to  amend  his  complaint  herein  to  com- 
ity with  the  evidoioe,  in  this:  ^Hiat  the  evi- 
dence showed  tiiat  In  Norden  prednct.  In 
said  county,  at  said  Section  h^  thereitt  <m 
November  S,  1801,  there  was  an  error  in  the 
canvass,  count,  and  return  from  said  pre* 
dnct  made  the  Judges  In  said  inecbict,  tn 
this:  The  whole  number  of  Totes  csst,  as 
shown  by  the  return  of  the  Judges,  fOr  Hu{^ 
Booth,  for  sheriff  of  said  county,  waa  41, 
when  In  fact  there  were  cast  for  him.  In  said 
prednct,  42  legal  and  official  ballots;  and 
this  la  shown  fnlly  by  a  recount  of  the  ballots 
returned  from  said  prednct,  made  by  the 
court  In  this  case,  and  as  shown  by  the  rec- 
ords In  this  case;  and  Incumbent  has  dis- 
missed paragraph  seven  of  his  amended  an- 
swer herein,  as  to  the  vote  of  said  prednct, 
after  the  returns  from  said  precinct  have 
been  examined  by  the  court  at  Incumb^t'a 
request,  as  shown  by  the  record  in  this  case; 
and  contestant  oaks  that  4St  vot^s  and  bal- 
lots be  counted  from  said  prednct  as  votes 
fOr  said  Hugh  Booth  for  sheriff  of  said 
county  of  Keya  Paha,  Neb.,  Instead  of  41, 
as  shown  by  Qie  official  canvass  of  said  pre- 
dnct." Upon  a  trial  had  In  the  county  court. 
It  was  adjudged  that  Hugh  Booth  had  re- 
ceived 341  votes,  and  that  H.  B.  Thompson 
had  received  337  votes,  for  sheriff,  and  Booth 
was  accordingly  declared  elected.  From  this 
an  appeal  was  taken  to  the  district  court  of 
sold  county,  where,  upon  trial  had,  it  was 
adjudged  tiiat  each  f:andldate  had  340  votes, 
and  It  was  ordered  that  the  right  to  hold 
the  office  In  question  should  be  determined  by 
lot  This  was  done,  and  Hugh  Booth  was 
duly  dedgnated  In  that  way  as  the  candidate 
entitled  to  the  office.  An  appeal  brings  the 
case  Into  this  court 
In  the  district  court  the  contention  ss  to 


tlis  Nordoa  prednct  was  oonstdend  In  detect 
mining  the  ri^ts  of  the  parties  to  lite  con- 
test The  result  in  that  prednct  was  first 
called  In  question  in  the  coonty  court  1^  ib» 
Incumbent  In  paragraph  7  of  his  answer. 
This  paragraph  waa  by  the  incum- 

bent during  the  trial  In  the  county  eonrt. 
The  contestant  thereupon  amended  his  com- 
plaint so  as  to  allege  that,  as  against  Booth's- 
rl^ta,  there  had  been  a  mistake  in  canvass- 
ing the  votes  in  bald  prednct,  whereby  Booth 
had  been  deprived  of  one  vote.  ^Hien  the 
appeal  was  taken  to  the  district  court  In- 
cumbent had,  thmton,  no  averments  In  the- 
pleadlnga  of  anything  improper,  as  against 
his  candidacy,  having  tranqilred  In  said  pre- 
dnct On  appeal  from  the  cotmty  conrt  to- 
the  district  court  the  issues  to  be  tried  should 
be  confined  to  those  tried  in  the  county  court, 
except  that  new  matter  arising  In  the  In- 
terim may  be  pleaded  In  the  district  court 
School  DIst.  V.  Molhtire,  14  Neb.  46, 14  N.  W. 
Rep.  056;  Baler  r.  Hnmpoll,  16  Neb.  127,  20- 
N.  W.  Bep.  108;  Railroad  Ca  v.  OgUvy,  18- 
Neb.  6S8,  26  N.  W.  Rep.  464;  Lamb  t. 
Thompson.  Si  Neb^  448,  48  N.  W.  Rep.  08; 
Bishop  T.  Stevois,  31  NOb.  786,  48  N.  W. 
Rep.  827.  There  was  no  basis  for  the  incum- 
bent to  sfflrmatively  dstan  in  favor  ttf  him- 
self upon  averments  of  the  contestant's  com- 
plaint as  amended,  for  those  averments  were 
only  of  nutters  hostile  to  die  bicambenfs- 
contention,  confined  to  the  act  of  canvassing. 
At  any  rate,  erm  this  amendment  was  dl»- 
nrissed  by  the  contestant  before  the  trial  In 
the  district  court,  and  there  could  property 
be  considered  no  matters  with  reference  to 
the  vote  In  Nordoi  precinct  even  though  the 
district  court  had  permitted  a  new  amend- 
ment  to  be  filed  therein,  alleging  the  same 
mattw  beaded  In  the  seventh  paragraph 
the  answer,  and  voluntarily  stricken  oat  by 
the  Incumbrat  b^ore  the  condoMon  of  the 
trial  tn  the  county  court  Hie  alleged  irreg- 
ularities as  to  Norden  precinct  are  therefore- 
not  properly  before  this  court  for  determina- 
tion. 

In  Simpson  precinct  tlie  official  count  gave 
Booth  10,  and  Thompson  22,  votes,  respeo- 
tlvety.  Thf>  ballots  bron^t  to  this  court  by 
the  Incuifabent  as  part  of  the  evidence  to  he- 
considered  In  this  appeal,  show  that  there 
were  cast  21  votes  for  lliompson,  and  11  for 
Booth.  There  were  several  witnesses  tn  the 
district  conrt  who  gave  evidence  that  ttie  bal- 
lots, when  counted,  showed  that  there  were 
10  for  Booth,  and  22  for  Thompson.  The 
ballots  themselves  were  the  best  evidence 
upon  this  point,  for  the  oral  testimony 
amounted  dmply  to  sn  attempt  to  reinforce 
the  statement  of  the  certificate  of  the  result 
arrived  at  by  the  canvassers.  Undoubtedly, 
this  result  both  canvassers  and  the  said  wit- 
nesses at  the  time  believed  correct,  yet  to- 
permit  this  canvass,  no  matter  how  proved, 
to  control  our  Inquiiry,  based,  as  It  must  be, 
upon  an  actual  count  of  the  ballots,  would  be 
to  declare  the  result  reached  upon  the  first 
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canran  concliudTe,  eren  In  a  contest  calling 
mch  remit  In  question.  NeiOier  the  return 
of  the  canvasaerai,  nor  oral  erldence  of  It, 
rvlievoB  this  court  of  the  onerous  duty  of 
eoantlnff  the  baUota  properly  submitted.  Up- 
on a  careful  can  rasa  of  the  ballots  of  Simp- 
son prednct,  we  find  there  should  be  taken 
from  the  footings  made  by  the  canTassers 
one  vote  fbr  Thompson,  and  there  should  be 
added  one  to  the  vote  of  Booth. 

In  Oarfldd  precinct  there  was  one  ballot 
on  which,  opposite  the  name  of  Booth,  was 
a  cross  made  with  a  lead  pencil.  For  this 
reason  alcme  tlUs  was  rejected.  This  ballot 
should  hare  been  counted  in  favor  of  Booth. 
State  T.  Bnssell,  <Neb.)  SI  N.  W.  Rep.  465. 
In  this  same  prednct  the  canvasserfi  threw 
out  one  vote  for  Booth  because  the  cross  re- 
quired was  placed  directly  opposite  and  near 
tbe  name  of  Booth,  and  not  In  the  marginal 
space  designated  for  It  In  tbe  ballot  Under 
section  160,  c.  28,  Comp.  St.,  It  Is  "provided 
ttiat,  when  the  ballot  Is  sufficiently  plain  to 
gather  therefrom  a  part  of  the  Intention  of 
ttte  voter,  It  shall  be  the  duly  of  the  judges 
of  election  to  count  such  part."  As  to  the 
preferrace  of  the  voter  who  cast  this  ballot 
there  conld  be  no  doubt,  and  the  mistake 
made  In  rejecting  It  will  be  corrected 
counting  still  another  vote  for  Booth,  which, 
irith  one  already  notloed  fn  Garfield  pre- 
dnct. Inoreases  ttie  Tote  at  Booth  bj  two  In 
^t  precinct 

In  McOnIre  prednct  then  waa  cast  m  bal- 
lot upon  which  was  Indorsed  the  word 
"Eaglefaara,**— poaribly,  as  snggflBted  on  the 
trial  bdow,  llie  name  of  an  doctor,  nils 
was  cast  and  counted  In  favor  of  Thompson. 
It  Is  proTlded  In  wcOon  154,  e.  26,  Gomp.  St, 
that  '*no  doctor  Aall  stlaoe  any  marit  upon 
Us  ballot,  by  wUA  It  may  afterwaida  be 
Identified  aa  the  one  voted  by  fatm."  dear- 
ly, the  Indorsement  of  tlie  word  **Ba^eham" 
was  wlflitai  the  prohibition  of  this  clause  of 
Qie  fltatnte,  and  the  baUot  in  questicm  dionld 
tboefore  be  reacted.  TUa  lessens  the  rote 
In  fiiTor  of  tbe  tncnmbent  one  vote.  TbS» 
dhpoeai  of  tbe  contentions  of  tbe  respective 
Pardee,  prop&ely  presented  by  the  pleadings. 

As  the  vote  was  canvassed  originally,  there 
were  cast  for  Booth,  3S7,  and  for  Thomp- 
son, 888,  vote*.  As  shovrn  In  detail,  these 
totals  should  be  varied  In  the  following  man- 
ner: To  the  total  of  887  for  Booth,  there 
should  be  added  1  vote  from  Simpson  pre- 
dnct and  2  from  Oarfldd  precinct  wiairtng 
Booth's  entire  number  of  votes  MO.  From 
Thompson's  total  of  838  there  Should  be 
taken  1  vote  coonted  for  him  In  McOulre 
prednct,  which  leaves  Thompson's  entire 
number  of  votes  887.  Tbls  aitittes  Booth  to 
die<rfllee  Id  qnestKm. 

The  claim  vraa  made  with  earnestness,  on 
this  contest  that  the  ballots  should  not  be 
counted,  because  they  had  not  been  kept 
safdy,  as  required  by  statute.  The  evidence 
diows  that  Ougr  were  kept  in  a  vault  adjoin^ 
lag  Oie  <^lce  of  tbe  coimty  cle^  In  whldi 


were  kept  the  records  of  deeds,  mortgages, 
etc.  There  might  [lOSBibly  have  been  found 
an  opportunity  to  remove  a  part  of  these 
ballots  during  the  temporary  absence  of  the 
clerk  and  his  deputy  from  the  office  In  the 
daytime,  but  they  could  have  been  removed 
at  no  other  time,  for  at  night  the  vault  was 
socurcd  by  a  combination  lock.  Even  in  tbe 
daytime  It  Is  shown  that  the  clerk  and  his 
deputy  kept  spedal  watch  that  nothing  should 
be  removed  from  the  safe,  and  that  when- 
ever any  one  went  into  said  vault  It  was  un- 
der the  surveillance  of  one  of  these  officers. 
It  Is  true  that  sometimes  It  happened  that 
both  the  county  clerk  and  the  deputy  were 
absent  from  the  office,  when  It  would  be  nec- 
essary to  bring  In  wood,  or  for  some  like  pur- 
pose, and  the  evidence  shows  that  at  some 
two  or  three  times  parties,  during  such  ab- 
sence, entered  the  vault,  unnoticed  by  any 
one;  but  we  do  not  think  there  Is  any  evi- 
dence that  any  vote  was  tampered  with,  or 
removed  from  the  vault  in  question.  One 
ballot  was  referred  to  In  tbe  district  court  as 
mlssiog,  but  there  is  nothing  to  raise  the  pre- 
sumption that  it  was  taken  from  the  vault. 
It  might  have  been  lost  before  It  was  placed 
In  the  envelope,  or  might  have  been  mislaid 
In  the  judicial  proceedings  afterwards.  Un- 
der such  circumstances  it  would  be  unsafe  to 
presume  that  the  ballots  were  not  safely 
kept  es  required  by  law,  thereby  practically 
prohibiting  a  review  by  contest  or  upon  ap- 
peal. In  any  court,  of  the  returns  made  by 
the  canvassers.  It  follows,  therefore,  that 
tiie  judgment  of  1he  district  court  adjudging 
that  Hu^  Booth  was  the  duly-elected  sherUT 
of  Keya  Paha  county  for  two  years  from  ttie 
7th  day  of  Januaiy,  1802,  Is  affirmed.  The 
other  oommlsrifmers  concur. 


8TATB  ec  rsL  0A8PBB  et  aL  t.  HOOKS), 
Auditw. 

(Supreme  Court  of  Nebraska.    May  9,  1893.) 

STATtms—ENACTMSNT— Error  or  Exkollino 
Clbbk—Epfbct  op. 

1.  Where  a  general  appropriation  bill,  car- 
rying an  Item  of  S16,000  for  a  specific  pnrpose, 
was  dulr  passed  by  both  houses  of  the  leRlsla- 
ture,  but  by  a  clerical  error  of  an  enrolling 
clerk  the  $15,000  was  afterwards  changed  to 
925,000,  and  the  bill  was  in  this  condition  pre- 
sented to  and  signed  by  the  presiding  officers 
of  the  two  houses,  and  approved  by  the  Kover- 
nor.  hOdt  that  the  bill  apprc^^ted  $15,000  for 
the  punKwe  spedfled  tfaeron. 

2.  Where  a  bUl  has  been  attested  bj  the 
rignatore  of  the  presiding  officers  of  both 
bran<dies  of  the  le^slature,  and  signed  by  tbe 
governor,  it  will  not  be  declared  invalid  because 
of  Irregularities  in  the  proceedings  of  the  leg- 
islature, where  no  express  provision  of  the  con- 
stitntlon  has  been  violated. 

3.  When  the  journals  of  the  two  houses  of 
the  legislature  and  the  acta  of  the  governor 
dearlv  manifest  the  intention  of  the  lawmaking 
branches  of  tbe  government,  the  courts-will  not 
permit  the  will  of  the  people  so  manifested  to 
be  thwarted  by  the  error  or  dishonest  of  an 
enrolling  deik. 

i^llabus  by  the  Court) 
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Oommlastoners*  decision. 

Submission  without  action,  to  Uie  sapreme 
court  in  Its  original  jurisdiction,  of  a  contro- 
versy between  the  state  on  the  relation  of 
G.  B.  Gasper  and  others,  and  EXigene  Moor^ 
state  auditor,  to  determine  the  Talidlly  of  an 
appropriation  ISSL 

BY  THE  COMMISSION,  This  case  was 
submitted  under  section  G67  of  the  Code 
of  Civil  Procedure,  upon  an  agreed  state- 
lueut  of  facts  substnntially  as  follows: 
"That  in  the  general  appropriation  bill 
bnowu  as  'House  IColl  No.  207  of  the  23a 
session  of  the  legislature  of  the  state  of 
Nebraska,'  after  the  said  bill  had  been  sent 
to  the  senate,  and  was  there  amended  and 
returned  to  the  house  of  representatives, 
the  house  of  represontatires  then  further 
amended  the  bill  by  including  an  item  there- 
in of  $25,000  for  tlie  purpose  of  paying  the 
expenses  of  Impeachment  proceedings;  that 
said  bill  then  went  to  the  senate  for  concur- 
rence In  the  house  amendments,  and  was 
referred  to  a  conference  committee  of  the 
members  of  both  houses,  and  by  said  con- 
ference committee  was  amended  by  reducing 
the  amount  of  said  appropriation  from  $25,- 
000  to  $15,000,  as  shown  by  its  report, 
which  report  of  said  committee  of  confer- 
ence was  adopted  by  both  houses  after  va- 
rious conferences  had  thereon;  that  in  en- 
roUing  said  blU  the  euroUlng  clerk,  by  a 
clerical  error,  induded  In  said  enrolled  bill 
said  item  to  cover  the  expenses  of  said  Im- 
peachment proceedings  at  the  sum  of  $25,000 
Instead  of  $15,000,  as  reported  by  said  con- 
ference committee,  .and  adopted  by  both 
houses,  which  bill,  as  enrolled,  was  signed 
by  the  presiding  officers  of  both  houses,  with 
an  emergency  clause  attached  thereto,  and 
was  thereupon  approved  and  signed  by  the 
governor  on  April  10,  1893."  It  will  be  ol>- 
served  from  the  facts  set  forth  In  the  fore- 
going stlpulatloQ  that  the  general  appropria- 
tion bill  as  passed  by  both  houses  of  the 
legislature  carried  an  appropriation  for  Im- 
peachment proceedings  of  $15,000,  but  that 
when  the  bill  reached  the  committee  on  en- 
grossed and  enrolled  bills,  by  a  clerical  er- 
Tor  the  $15,000  was  changed  to  $25,000,  and 
in  tills  condition  it  was  signed  by  the  presid- 
ing officers  of  the  two  houses  and  by  the 
governor.  The  question,  then,  before  us  is 
this:  Does  this  bill  appropriate  $25,000  for 
Impeachment  proceedings,  or  does  it  ap- 
propriate $15,000  for  such  proceedings,  or 
does  it  fall  to  appropriate  anything?  Were 
the  question  a  new  one  in  this  state,  we 
would  that  a  bill  duly  deposited  In  the 
office  of  the  secretary  of  state,  bearing  the 
signatures  of  the  prcddlng  officers  of  the 
respective  houses  of  the  legislature  and  of 
the  goremor,  imports  atxsolute  verity,  and 
that  the  courts  could  not  look  beyond  the 
signatures  of  these  officers  to  ascertain  what 
either  house  has  done  as  to  any  Items  In 
aald  UIL  niere  ore  numerous  authorities 


(Keb. 

holding  this  view,  among  others,  the  su- 
preme court  of  the  United  States.  See  Field 
V.  Clark,  14S  U.  S,  049,  12  Sup.  Ct.  Rep,  4a-», 
where  It  is  said  on  page  672,  143  U.  S..  and 
page  497,  12  Sup.  Ct  Kep.;  "The  slgniag 
by  the  weaker  of  the  house  of  representa* 
tlves  and  by  the  presidmt  of  the  senate,  In 
open  session,  of  an  enrolled  bill,  is  an  offi- 
cial attestation  by  the  two  houses  of  such 
bill  as  one  that  has  passed  congress.  It  is  a 
declaration  by  the  two  houses,  throu^  their 
presiding  officers,  to  the  president,  that  a 
bill,  thus  attested,  has  received  in  due  form 
the  sanction  of  the  legislative  branch  of 
the  government,  and  that  it  is  delivered  to 
him  In  obedience  to  the  constitutional  re- 
quirem^t  that  all  bills  wblcdi  pass  congress 
shall  be  presented  to  him;  and  when  a  bill 
thus  attested  receives  his  approval,  and  Is 
deposited  in  the  public  archives,  its  authenti- 
cation as  a  bill  that  has  passed  congress 
should  be  deemed  complete  and  unimpeacli- 
able.  As  the  president  has  no  authority  to 
^prove  a  bill  not  passed  by  oongresst  an 
enrolled  act  in  the  custody  of  the  secretary 
of  state,  and  having  the  offl<dal  attestation 
of  the  speaker  of  the  house  of  representa- 
tives, of  the  president  of  the  senate,  and  of 
the  president  of  the  United  States,  carries 
on  its  face  a  solemn  assurance  by  the  legis- 
lative and  executlTe  departments  of  the 
government  charged,  respectively,  with  the 
dn^  of  enacting  and  executing  the  laws, 
that  it  was  passed  by  congress.  The  respoct 
due  to  coequal  and  Independent  departments 
requires  the  Jndiidal  department  to  act 
upon  that  assurance,  and  to  aooept,  aa  hav- 
ing passed  congress,  all  bills  authenticated 
in  the  manner  stated,  leaving  the  courts  to 
determine,  when  the  question  properly 
arises,  whether  the  act  so  authenticated  is 
in  conformity  with  the  constitution."  The 
supreme  court  of  Nebraska,  however,  has 
taken  &  different  view  of  this  subject,  as 
will  be  seen  from  an  examination  of  the  fol- 
lowing: State  V.  McLelland,  18  Neb.  2:iQ, 
25  N.  W.  Rep.  77,  where  It  Is  said:  "Tiie 
certificate  of  the  presiding  officer  of  a  branch 
of  the  legislature  that  a  bill  has  duly  passed 
the  house  over  which  he  presides  Is  merely 
prima  fade  evidence  of  that  fact,  and  evi- 
dence may  be  received  to  ascertain  wheth- 
er or  not  the  bill  actually  passed.  The 
Journals  of  the  rei^ectlve  houses  are  rec- 
ords of  the  proceedings  therein,  and  If  it 
should  appear  from  them  that  a  bill  had  not 
actually  passed  the  presumption  In  favor  of 
the  certificate  would  be  overthrown,  and  tlie 
act  declared  invalid."  See,  also.  State  v. 
Robinson,  20  Neb.  96,  29  N.  W.  Rep.  240. 
It  is  now  settled  that  this  court  will  look 
into  the  records  and  Journals  of  the  two 
houses  of  the  le^slature  to  ascertain  If  they 
have  complied  with  the  constitational  pro- 
vtabnu  of  the  state  wltb.  reEexeaae  to  tbe 
raiaotmaits  of  a  law.  When  this  ia  done  it 
becomes  evident  that  the  senate  did  not  at 
any  time,  nor  did  the  house  of  representa- 
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tlves  upon  the  final  consideration  of  tho 
bill,  agree  to  an  appropriation  of  f25,000, 
BO  that  the  act  cannot  be  construed  as  an 
appropriation  of  this  sum  for  want  of  con- 
currence of  all  the  tawmaldng  branches. 
State  T.  Lledtke,  9  Neb.  462,  4  N.  W.  Rep. 
6S.  It  Is  equally  clear  that  both  houses  did 
concur  in  the  appropriation  of  $15,000.  This 
appropriation  must  also  faU.  unless  approved 
hy  the  governor,  or  by  the  bill's  becoming  a 
law  in  one  of  the  ways  proTlded  by  the 
constitution  without  his  approval.  The  gov- 
ernor, by  signing  the  bill  as  enrolled,  ex- 
pressed his  approval  of  an  appropriation  of 
$25,000.  We  thlnlE  that,  this  sum  t>elng 
one  greater  Qian  that  provided  by  the  legis- 
lature, his  approval  thereof  Included  an  ap- 
proval of  the  lesser  sum.  In  State  v.  Mo- 
LoUand,  supra,  it  was  held  that  a  bill  creat- 
ing the  office  of  register  of  deeds  for  coun- 
ties having  not  less  than  $15,000  Inhabitants 
did  not  become  a  law  because  the  enrolled 
bill  as  signed  by  the  governor  expressed-  tbe 
number  of  Inhabitants  ns  1,500  Instead  of 
15,000.  The  error  here  was  In  a  matter  of 
description,  one  essential  to  the  merits  of 
tbe  bill,  and  the  enrolled  bill  as  signed  was 
different  in  character  from  that  passed  by 
the  legislature.  In  this  case  the  error  relat- 
ed to  no  matter  of  description,  and  could 
not  have  influenced  the  governor  to  approve 
the  bUl,  when  a  correct  enrollment  would 
lead  him  to  veto  It  By  saving  the  law  this 
interpretation,  we  enforce  the  clearly  ex- 
pressed win  of  the  people  as  manifested  by 
their  legislative  ofllcera.  Any  other  condu- 
Elon  would  permit  such  clearly  expressed 
will  to  be  thwarted  by  the  carelessness  or 
dishonesty  of  a'  clerk  In  the  enrolling  rooms. 
It  was  to  avoid  this  danger  that  this  court 
adopted  the  doctrine  that  the  enrolled  act 
Is  only  prima  fade  evidence  of  the  enact- 
m&at  of  a  statute. 

It  was  contended  In  argument  that  tbib 
item  In  question  should  not  have  been  In- 
corporated SB  an  item  In  tbe  general  appro- 
priation bin,  and  that  ttie  title  of  the  blU 
was  not  broad  eaaoi^  to  comprdiaid  It 
fiUrly  within  its  terms.  The  title  ot  the 
Ull  read  as  follows:  "A  Ull  for  an  act  mak- 
ing an  appropriation  for  the  ODirmt  ex- 
penses of  the  state  government  for  tbe  year 
ending  March  Slat,  1883,  and  to  pay  mis- 
cellaneous Items  of  Indebtedness  owing  by 
the  state  of  NebraAa."  This  title  was  com- 
prehensive enon^  to  Indnde  any  current 
expenaea  Incident  to  the  dne  administration 
of  tbe  affairs  of  the  state.  The  trial  upon 
Impeadtiment  charges  preferred  by  the  le^ 
latnre  agafaut  state  officers  and  ex-offlcera 
before  the  supreme  court  is  most  certainly 
a  part  of  such  expaues.  In  the  title  of  no 
appropriation  Mil  wonld  it  be  practicable  to 
set  forth  In  detail  the  Items  provided  tat, 
and  a  genoal  statement,  sndb  aa  above  oc- 
enn,  la  anffldent  fbr  tbie  pturposea  contem- 
idaled.  It  may  taitber  be  observed  in  this 
comectlon  that  on  nocomtt  of  tbe  impractica- 


bility of  so  doing,  it  Is  not  required  that 
each  Item  of  expenditure  proposed  should 
be  the  subject-matter  of  a  separate  bllL  It 
was  also  Insisted  that  the  house  of  repre- 
sentatives, having  passed  the  original  appro- 
priation bill,  and  sent  it  to  the  senate  for 
concurrence,  without  which  It  was  returned 
to  the  house,  the  house  was  powerless  to 
amend  such  portion  of  the  bill  as  it  had 
previously  passed;  Its  right  of  amendment 
being  confined  to  such  amendments  as  tbe 
senate  had  ingrafted  into  the  blU  as  to  which 
Its  concurrence  had  been  asked.'  There  was 
dted  a  very  respectable  array  of  authori- 
ties on  this  proposltl<Hi,  and,  as  fixing  a  rule 
for  the  government  of  these  bodies,  we  are 
not  prepared  to  say  that  this  contention 
was  without  merit  We  do  not  understand, 
however,  that  as  to  the  mere  routine  of 
parliamentary  business  courts  are  required 
to  interfere  with  legislative  procedure  where 
no  substantive  requirement  of  the  constitu- 
tion has  been  violated.  The  signature  of 
the  officers  of  the  respective  brandies  of 
the  legislature  attesting  the  due  passage  of 
the  bUl  In  question  predudes  an  inquiry  In 
that  direction.  It  follows,  therefore,  that 
house  roll  No.  207  of  the  tw«ity-tlilrd  ses- 
sion of  the  legislature  of  the  state  of  Ne- 
braska, as  the  same  Is  now  on  file  In  the 
office  of  the  secretary  of  state,  appropriated 
115,000  for  impeachment  e^enses. 


OTTT  OF  GRAND  ISLAIID  t.  OBBR- 
SCHULTE. 

(Sapreme  Court  of  Nebraska.    May  18,  1893.> 

DbFBCTIV^E  8TREKTS— DcTV  OV  ClTY  Td  RkPAIH. 

1.  Instructions  set  out  in  the  opinion  hdd 
not  ealculoted  to  mislead  the  Jury,  and  that  the 
verdict  is  sustained  by  the  avidoice. 

2.  The  verdict  conforms  to  the  proof. 
(Syllabus  bj  the  Court.) 

Error  to  district  court,  Hall  county;  Har- 
rison, Judge. 

Action  by  Hannah  Oberschulte  against  the 
dtf  ot  Grand  Island.  Judgment  for  plain- 
tiff. Defendant  brings  error.  Affirmed. 

O.  A.  Abbott,  for  plohitiff  In  error.  Thomp- 
son Bros.,  toe  defimdant  In  error. 

MAXWBLIi,  a  J.  This  Is  an  action 
brought  by  the  defmdant  In  error  against 
the  plaintiff  in  error  for  damages  caosed  by 
injuries  received  b7  her  from  a  fall  or  sud- 
den Jar  recdved  while  crossing  one  of  the 
streets  In  the  said  dty  on  the  night  of  the 
lltb  day  of  Febmary,  1890.  nils  street  had 
beoi  graded  daring  the  fan  of  1889,  and  tai 
grading  the  same  an  embankm«it  was  left 
on  fbe  west  side  tbweof,  over  or  through 
which  a  person  would  be  compelled  to  cross 
in  passing  from  tbe  east  to  west  olong  the 
Mewalk  xm  the  north  side  of  Sixth  street. 
wUch  excavation  was  p^pradicnlar,  and,  as 
shown  by  tbA  evidence,  wsis  at  least  from 
one  and  a  halt  to  two  feet  deep;  that  then 
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were  no  goards,  llj^ts,  or  other  protection 
to  a  traveler  pasdng  along  and  over  the  said 
excavation;  that  the  rain  and  melting  snow 
had  deep^ed  this  excavation,  bo  that  at  the 
time  of  the  receiving  of  the  said  injuries  the 
tuink  was  at  least  two  feet  deep;  and  that 
tlie  city  liad  careleesly,  Imowlngly,  and  negli- 
gently permitted  the  said  street  to  remain 
in  sudi  dangerous  condition;  that  on  the 
night  in  question  the  defendant  in  error, 
with  her  husband  and  a  lady  friend,  were 
passing  along  Sixth  street,  and,  on  arriving 
at  the  said  excavation,  the  defendant  In  er- 
ror, without  knowing  the  bad  condition  of  the 
street,  stepped  suddenly  down  In  the  said 
excavation,  the  defendant  In  error  receiving 
serious  internal  Injuries,  caused  by  such  sud- 
den fall  or  Jar.  The  night  was  extremely 
dark,  and  there  was  nothing  to  warn  the  said 
defendant  in  error  of  the  dangerous  condi- 
tion of  the  street,  she  and  each  of  her  said 
companions  being  unacquainted  with  the 
street  The  testimony  also  shows  that  prior 
to  receiving  the  injury  Hannah  Oberschulte 
was  a  stout,  able-bodied  woman,  able  to  do 
all  her  own  woric  and  work  for  other  people; 
but  from  the  time  of  receiving  the  said  in- 
Jury  she  was  unable  to  wotk,  the  Injury  be- 
ing of  a  permanent  nature,  and  was  caused 
without  any  fault  or  negligence  on  her  part. 
The  cause  was  tried  to  a  Jury.  Verdict  and 
Judgment  in  favor  of  the  said  defendant  In 
error  for  the  sum  of  $1,000. 

Two  groimds  are  assigned  for  a  reversal 
of  the  case:  First  That  the  comt  erred  in 
giving  Instruction  No.  7,  which  Is  as  follows: 
"You  are  further  Instracted  that  if  you  find 
from  the  evidence  that  the  defendant  did 
not  exercise  reasonable  care  and  supervtslon 
over  that  portion  of  the  street  where  the  In- 
jury In  question  was  alleged  to  have  oc- 
curred, to  keep  it  in  good  and  safe  condi- 
tion, and  by  that  means  allowed  it  to  become 
defective  and  nnsafe;  and  if  you  further  find 
from  the  evidence  that  the  plaintiff.  In  at- 
tempting to  walk  along  that  portion  of  the 
street,  by  reason  of  such  defect  was  Injured, 
and  has  sustained  damage  thereby,  as  chained 
in  the  petition,  and  that  she  was  at  the  time 
exercising  reasonable  care  and  caution  in 
walking  on  said  street,— then  the  defendant 
Is  liable.  It  is  the  duty  of  the  defendant 
city  to  keep  and  maintain  its  sidewalks  in 
good  repair  for  the  safe  use  and  the  con- 
venient use  of  the  traveling  public  walking 
and  passing  thereon;  and  if  tiie  city  authori- 
ties, knowing  that  said  street  Is  defective 
and  unsafe,  or,  after  having  sufficient  time 
in  exercislnK  reasonaUe  diligence  or  ordi- 
nary care  to  discover  and  repair  the  de- 
fect complained  of,  sufTers  It  to  remain  In 
an  nnsafe  condition,  and  If  the  plaintiff,  while 
lawfully  and  in  the  exercise  of  ordinary 
care,  passed  over  the  said  street  In  such  un- 
safe condition,  and  was  injured  by  reason 
of  the  defective  condition  of  the  said  street, 
then  the  city  Is  liable  for  her  damages  sus- 
tained at  the  time  of  such  aooldent"  The 
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objection  in  fhe  plaintiff  in  error's  brief  I0 
"that  the  is  under  m>  obligations  to  make 
its  sidewalks  convenient"  The  first  defini- 
tion of  "convenient"  given  by  Webster  is: 
"Fit  or  adapted  to  an  end;  suitable;  becom- 
ing; appropriate."  "Fit"  or  "suitable"  is 
probably  the  proper  meaning  as  applied  to 
a  sidewalk.  TbiB  does  not  necessarily  apply 
to  any  particular  material  out  of  which  it 
is  to  be  constructed,  but  it  must  be  placed 
in  sudb  condition  that  people  In  the  exercise 
of  ordinary  care  will  not  in  the  night  season 
fall  into  an  excavation  or  place  left  in  a  dan- 
gerous condition.  It  is  evident  ttiat  the  in- 
Btruction  in  question  did  not  mislead  the 
Jury,  and  the  verdict  conforms  to  the  proof. 
The  Judgment  is  therefore  affirmed.  The 
other  Judges  concur. 


GILL&SPIB  et  al.  v.  COOPER  et  at. 

(Sapreme  Court  of  Nebraska.  April  26,  1S93.) 

CasDiTuits'  Bill — Fkal'»ui.ent  Cunvbiancbh — 
Limitation  op  Actiovs. 

1.  Ucder  section  12  of  the  Civil  Code  an 
action  for  relief  on  the  ground  of  ftaud  can 
only  be  commenced  within  four  years  after  a 
diBCOT^^  of  the  facts  constituting  the  fraud. 

2.  cause  of  action  mentioned  ia  said 
section  is  the  fraudulent  act  complained  of,  and 
the  cause  of  action  accrues  wlieo  discovered, 
and  it  Is  discovered  when  the  party  seeking  re- 
lief ia  in  possession  of  sufiicient  facts  to  put  a 
person  of  ordinary  intelligence  and  prudence  on 
an  inqairy  which,  if  narsued.  would  lead  to  a 
discovery  of  the  fraua;  and  the  statute  begins 
to  nin  against  a  creditor  from  the  discovery  of 
the  fraudulent  act  on  the  part  of  his  debtor, 
whether  the  creditor's  claim  has  been  reduced 
to  Judgment  or  not  as  he  is  not  limited  to  a 
creditor's  bill  In  order  to  obtain  relief  on  the 
ground  of  frand,  but  may  attach  the  property 
naadulently  conveyed.   Irvine,  C,  dissents. 

3.  A  party  desranded  must  be  diligent  in 
makiuv  inqutry*  Means  of  knowledge  are 
eouivaTeot  to  knowledge.  A  clue  to  the  facts, 
which,  if  followed  up  diligently,  would  lead  to 
a  discovery,  is,  in  law,  equivalent  to  discovery. 
Accordingly,  where  a  party  who  was  known  by 
her  creditors  to  have  recently  failed  in  business, 
and  to  be  insolvent,  conveyed  nil  her  real  es- 
tate by  deed  recorded  October  28.  1884,  in  the 
county  where  she  redded,  and  she.  in  conversa- 
tion with  her  creditors  at  that  time,  said  tbat 
the  object  of  the  conveyance  was  to  beat  her 
foreljni  creditors;  that  sne  had  been  advised  to 
pnt  her  property  out  of  her  hands;  that  she  in- 
tended to  put  her  property  in  other  Imads  until 
she  oould  settle  matters;  that  she  bad  made 
arrangements  by  which  she  could  pay  all  hvr 
home  creditors:  that  there  were  some  debts 
she  did  not  feel  lionnd  to  pay:  thot  the  objc<^ 
of  the  deed  was  to  secure  a  d^t  to  the  gran- 
ti'*".  iiii'l  the  surplus  to  be  paid  her. — it  was  AWd 
that  these  facts  were  a  discovery  by  the  crt^iit- 
ors,  on  the  date  of  recording  of  said  deed,  tbat 
the  same  was  fraudulent  and  the  statate  of 
Umltntions  commenced  to  run  from  that  date. 

4.  It  seems  that  the  fraud,  within  the 
meaning  of  said  sectiim  12,  Is  discovered  wbon 
the  fraudulMit  deed  is  recorded  in  the  county 
where  the  debtor  lives. 

5.  On  the  28th  day  of  October.  1884,  C. 
being  largely  Indebted  to  various  parties,  con- 
Teyed  all  her  property— four  city  lots — to  one 
B.,  with  a  secret  agreement  between  than  that 
B.  should  sell  the  lots,  and  retain  the  amount 
of  the  debt  owing  him  by  C,  and  return  the 
stirpl"*  propa-ty,  or  proceeds  thereof,  to  C,  or 
suca  person  as  she  might  designate.   BeU,  that 
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this  mm  a  fkmnd  on  the  other  credltinw  of  O., 
bot.  Bfl  this  fraudulent  cooTeyaoce  was  disooT- 
•rvd  b7  them  on  the  date  of  its  record,  their 
snit  to  set  it  aside,  commenced  more  than  foar 
rears  tbweeft^.  was  barred.  But  where  it 
also  appeared  that  while  U.  held  the  title  to 
the  aaid  four  lots  be  Bgreed  with  C-  that  if  she 
would  find  a  purchaser  for,  or  sell.  them,  he 
would  par  her  as  commission  all  that  remained 
of  the  lots,  or  their  proceeds,  after  the  pay- 
ment  to  him  of  her  debt;  two  of  the  lota  were 
•old.  R.*8  debt  paid,  and  at  0.*a  request  the  re- 
maining two  lota  were  oonTeyed  to  ber  husband, 
withont  consideration,— kcid,' tliat  the  two  lots 
thus  conveyed  were  G.'b  pn^erty,  acquired 
from  B.  by  purchase,  and  were  conveyed  to  G.'s 
husband  for  the  purpose  of  defrauding  her 
creditors.  BeU,  further,  that  this  was  not  a 
continuation  or  consummation  of  the  fraud  of 
October  28,  1881,  but  a  new  sjid  inde^ndent 
one.  and  aa  the  suit  of  C/s  creditors  to  set 
aside  the  conveyance  of  October  28,  1SS4.  also 
availed  tbis  conv^ance  of  the  two  lots  pur- 
cbased  by  O.  from  K.,  and  convnred  to  ber  hus- 
band, and  was  commenced  within  ft>Qr  yeara 
of  the  recording  of  such  cooveyance,  it  was  not 
barred  aa  to  the  toU  pnnduMed  by  O.  of  B. 
istyuabos  by  the  Court.) 

Ck>minlsslonera*  decisloii.  Appeal  from  dla- 
trlct  court,  Lancaster  county;  Chapomn, 
Judge. 

Creditors'  Ull  by  Luella  GlUesple  aad  oth- 
ers against  Pbiup  H.  Cooper  and  another. 
Prom  a  decree  entered,  defendants  appeaL 
Uodlfled  and  affirmed. 

Lamb,  Blt^etts  &  WU8<hi.  for  appellants. 
Harwood,  Ames  St  Kelly,  Stevens,  Love, 
Cochran  &  Teeters,  and  W.  S.  Snmmen,  for 
appelleeft. 

BAOAN,  C.  In  1883  the  appellant  Sarah 
Ooopttr  was  the  cf?nier  of  lots  Noa  4,  5,  6,  7, 
S.  and  9,  In  block  No.  124,  In  the  city  of 
Unci^  and,  together  wlt2i  ber  husband,  the 
ai^ellant  Philip  H.  Coop»,  occupied,  of  said 
lota,  as  a  homestead,  Nos.  8  and  9.  Mia.  Coop- 
er was  engaged  fn  the  mercantile  business, 
and  about  October  1,  1884.  failed,  owing  ap- 
pdlees  debta  oontmcted  on  the  faith  and 
credit  her  proper^  and  bnaineaB.  On 
Jannaiy  8,  1883,  Mrs.  Cooper  conveyed  by 
qnitfdalm  deed  said  loits  Nos.  8  and  9  to  the 
State  Natl<Hial  Bank  of  lincoln  to  secnre  the 
paymwt  <^  a  debt  she  owed  It  On  Jantiary 
7,  1881,  she  was  still  Indebted  in  the  earn  of 
^i,SOO  to  sold  bank,  as  an  evidence  of  which 
eald  debt  she  executed  and  delivered  to  it 
her  note,  due  in  60  days,  on  vrtiicli,  prior  to 
OcUrtier  of  said  year,  there  were  indorsed 
$1,300.  At  this  date  all  these  lots  were  In- 
cumbered by  a  mortgage  ot  (3,000  h^d  by 
one  Bowles.  On  Qotobw  27,  1SS4,  Kra. 
Cooper  and  her  husband,  by  a  warranty  deed, 
and  for  the  expressed  c<Hifildeniiti(Mi  of  9^,200, 
conveyed  to  Joun  R.  Richards,  then  president 
of  said  bonk,  four  of  said  lots,  namely,  Nos. 
4,  5,  6,  and  7.  This  deed  contained  this 
clanse:  "TiM  party  of  the  second  part,  as  a 
part  of  the  pur  chase  mcmey  of  said  premises, 
agrees  to  pay,  and  have  applied  on  a  certain 
mortgage  executed  by  the  parties  of  the  flnit 
part  to  one  Kate  Bowles,  the  sum  of  $2,000. 
and  wbidi  said  mortgage  also  covers  lots  8 


and  9  in  said  bloA,  and  Is  to  secure  $3,500, 
and  la  recorded  in  book  T  of  Mmtgages.  In 
Lancaster  county,  Nebraska.  The  balance  of 
said  mortgage,  bdng  $1,500  and  Intwest,  the 
parties  of  the  first  part  are  to  pay,  and  if 
not  paid,  and  Is  «iforced  by  fore<dosure,  s.iid 
lots  Nos.  8  and  9  are  to  be  first  sold,  and 
the  proceeds  to  be  applied  to  the  payment  of 
said  balance  of  $1,500  and  Interest"  On  the 
day  of  the  execution  of  this  deni  tn  Richards 
the  State  National  Bank  executed  and  de- 
livered to  Mrs.  Cooper  a  quitclaim  deed  fbr 
the  said  lots  Nos.  8  and  9,  previously  con- 
veyed by  ber  to  the  bank  as  security.  The 
deeds  from  Mrs.  Cooper  and  husband  to 
Richards,  and  from  the  bank  to  Mrs.  Cooper, 
were  botb  recorded  October  28,  1884.  About 
this  last  date,  Mrs.  Cooper  and  husband  con- 
veyed s^d  lots  Noa.  8  and  9  to  one  Hyde^ 
and  be  at  once  ccmveyed  tiiem  to  appellant 
Philip  BL  Cooper,  who  thereupon  gave  his 
wUe  a  written  receipt  or  paper  retdtlng  that 
he  accepted  said  conveyance  from  Hyde  In 
full  payment  of  $1,300  b^bre  then  loaned 
by  Mr.  Cooper  to  bis  wife,  and  agreeing  to 
iuM  said  lote  as  the  homestead  of  the  ftimily. 
It  appears  tlia>t  this  $1,800  was  the  money  in- 
dorsed on  the  $4,600  noto.  Socne  time  after 
the  date  of  the  deed  from  Mrs.  Cooper  and 
husband  to  Bichards,  he  was  succeeded  as 
preddent  of  the  bank  by  one  Brown,  and  at 
that  time  Mr.  Ricdiards  conveyed  said  lots  4, 
5,  6,  and  7  to  Mm,  (Brown.)  About  April  1, 
1886,  Bfr.  Brown  sold  and  conveyed  two  of 
said  lots,  nam^,  lots  Nos.  4  and  6,  to  one 
Futilck,  for  $4,500;  and,  on  AprU  14th  of  the 
same  year,  Broiwn  conveyed  to  appellant 
Philip  H.  Cooper  tiie  other  two  lots,  namely, 
lots  Noe.  6  and  7,  the  consideration  expressed 
In  the  deed  being  $1. 

The  appellees  brought  this  suit  a  creditor's 
bill,  to  tiie  dlsMct  court  of  Lancaster  cotmty, 
alleging  their  judgments  against  Mrs.  Cooper; 
that  the  debts  on  whldi  they  were  based 
were  contracted  while  she  was  owner  of  the 
record  title  of  said  lots  Nos.  4,  5,  6,  7,  8,  and 
9,  and  on  the  faith  and  credit  of  the  same; 
her  lns<^Ten<gr;  (hat  said  lots  were  of  the 
value  of  $9,000,— the  homestead  of  herself  and 
husband;  that  they  had  conveyed  them  to 
Hyde,  and  caused  him  to  convey  them  to 
Philip  EL  Cooper,  without  oonaldeni-Uon,  and 
for  the  express  purpose  of  defrauding  the 
credlt<»«  of  Mis  (^p^ .  As  to  said  lots  4,  5. 6. 
and  7,  appellees,  in  their  ammded  petition, 
alleged  that  <m  Ootober  27,  1884,  the  ap- 
pellnnrt  Mrs.  Cooi>er  was  Indebted  to  tlie  State 
National  Bank  of  Lincoln  in  the  sum  of 
$3,200,  and,  to  secure  the  payment  of  the 
same  she  and  her  husband  conveyed  ail 
sold  tots  to  snld  Richards,  preddent  of 
said  bank,  and  that  It  then  was,  and  at  all 
times  prior  and  subsequent  thereto  continued 
to  be,  well  understood  and  agreed  by  and 
between  the  said  Coopers  and  the  said  Bich- 
ards, and  the  bank  of  which  he  was  presi- 
dent that  Richards  received  said  deed,  and 
the  title  to  said  lots,  tai  tmat  only,  and  by 
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vrtLj  of  mortgage  to  secure  an  indebtedness 
of  $3,200  from  the  said  Sarah  Cooper  to  tiie 
Bolii  bank,  and  that  upon  the  payment  of  said 
lodebtednesa  said  lots  should  be  reconreyed 
to  tbe  said  Sarah  Cooper,  or  to  such 
person  as  she  might  direct*  or  that  In 
case  said  lots  should  be  sold  Ihe  bank  ^ould 
be  first  paid  out  of  Mie  proceeds  of  the  sate, 
and  the  residue,  If  any,  should  be  paid  over 
to  the  said  Sarah  Cooper,  or  to  mich  parson  as 
she  might  direct  Appellees  further  alleged 
that  some  Hme  after  that  (me  Brown  suc- 
ceeded Richards  as  presidrait  of  said  bank, 
and  IlLat  therenptm  Bichards  conv^ed  said 
lots  to  Brotvn  on  the  same  terms  under  which 
tbey  were  conreyed  to  him  by  the  Coopers, 
and  that  In  pursuance  of  the  trust  and  agree- 
ment between  the  said  Coopei-s  and  the  said 
Richards  and  Brown  and  the  bank,  in  April, 
1880,  Brown  sold,  of  said  lots,  Nos.  4  and  5, 
to  one  FatrldE,  for  a  sum  of  money  sufficient 
to  pay  the  indebtedness  of  Mrs.  Cooper  to 
the  bank,  and  did,  with  the  proceeds  of  said 
sale,  pay  off  and  discharge  Mrs.  Cooper's 
indebtedness  to  the  bank,  and  thereupon,  on 
the  14th  of  April,  1886,  at  the  request  of  Mrs. 
Cooper,  and  with  the  intention  to  binder,  de- 
lay, and  defraud  her  creditors,  and  without 
coni^deratlon,  conveyed  said  lots  Nos.  6  and 
7  to  the  appellant  Philip  EL  Cooper.  The 
nppeUces  further  alleged  that  they  had  no 
knowledge  of  the  facts  set  forth  In  their 
amended  petition  as  to  the  fraudulent  In- 
tent and  purpose  of  the  oonveyanoe  of  the 
lots  by  the  Coop»s  until  long  after  said  con- 
veyance. The  prayer  was  tunt  nil  of  the 
conveyances,  so  far  as  the  same  affected 
said  lots  6  and  T,  be  set  ai^de,  canceled,  and 
annulled.  The  answer  of  the  appellants  al- 
leged that,  as  to  lots  8  and  9,  they  were  con- 
veyed to  the  appellant  Philip  H.  Cooper  In 
consideration  of  the  $1,300  which  he  had 
loaned  his  wife,  and  which  he  had  paid  on 
the  note  held  by  the  State  National  Bank. 
As  to  lots  4,  5,  6,  and  7,  tiie  answer  al- 
leged that  the  deed  made  by  the  Coopers  of 
said  lots  to  Richards  <m  the  27th  of  October, 
1884,  was  an  absolute  sale  and  conveyance 
of  the  property,  made  in  good  faith.  Hie  ap- 
pellants also  pleaded  the  statute  of  limita- 
tions, viz.  that  the  cause  of  action  of  tiie  ap- 
pellees accrued  more  than  four  years  prior  to 
the  bringing  of  tills  suit 

The  Judgment  of  the  court,  found  In  the 
record,  makes  no  disposition  whatever  of 
s-iid  lota  Nos.  4,  5,  8,  or  9.  Tho  court  found 
and  decreed,  however,  that  th*»  conveyance 
made  by  the  Coopers  on  the  27th  of  Octo- 
ber, 1884,  to  Richards,  of  lots  4,  5,  6,  and  7, 
was  made  to  secure  the  payment  of  $3,200 
then  owing  by  Mrs.  Cooper  to  the  State 
National  Bank,  and  in  trust  for  Mrs.  Coop- 
er, with  an  agreement  on  the  part  of  Rich- 
ards that  after  the  debt  was  paid  the  re- 
maining property,  or  the  proceeds  of  the 
sale  of  the  property,  if  It  should  be  sold, 
should  be  returned  to  Mrs.  Cooper,  or  to  I 
•nch  persons  as  he  ml^t  designate,  and  tiiat  1 


both  the  conveyance  of  October  27,  1884^. 
of  the  Coopers  to  Richards,  and  the  convey- 
ance of  April  14,  1886,  of  Brown  to  appel- 
lant  Philip  H.  Cooper,  were  made  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  Mrs.  Cooper;  and  the- 
court  decreed  that  the  said  conveyance  of 
April  14,  1888,  by  Brown  to  Cooper,  be  set 
aside,  and  the  property  subjected  to  the  pay- 
ment of  the  debts  of  ^pellees.  The  court 
further  found  that  the  appellees  were  Igno- 
rant of  all  said  fraudul^t  transactlona  and 
agreement  and  intent  until  within  four  years- 
prkw  to  the  bringing  of  this  action.  Tlie  ap- 
pellants filed  the  usual  iKmd  In  ttae  court 
be-low,  and  bring  the  case  here  on  appeaL 

The  finding  of  the  court  that  the  convey- 
ance made  by  the  Coopers  to  Richards  oa 
the  27th  of  October,  1884.  and  the  subse- 
quent conveyance  of  Brown  tc  Cooper  in 
April,  1886,  were  fraudulent,  and  made  for 
the  purpose  of  hindering  and  deli^lug  tli» 
appellees  in  the  collection  of  their  debts, 
is  supported  by  the  evidence.  But  we  are 
of  the  opinion  that  the  finding  of  the  court 
that  the  appellees  were  Ignorant  of  both 
these'  fraudulrat  transactionB  until  within. 
foTir  years  next  prior  to  the  bringing  of 
their  suit  is  not  supported  by  the  evidence 
in  the  record.  This  suit  was  brought  more 
than  four  years  after  October  28,  1884. 
Now,  when  did  appellees  discover  the  franA 
perpetrated  October  27,  1884,  withhi  the 
meaning  of  section  12  of  the  Civil  Code,  as 
construed  by  the  courts?  The  parties  all 
Uved  In  the  city  of  Lincoln,  In  Lancaster 
county.  Neb.  The  lots  fraudulently  conveyed 
were  situated  in  said  county  and  city.  Hie 
fraudulent  deed  was  recorded  in  said  coun- 
ty and  dty  October  28,  1884.  Mia.  Cooper 
had  failed  In  business,  and  was  known  to 
be  insolvent  The  fraudulwt  grantors  re- 
mained In  possession  of  the  property  con- 
veyed to  Richards.  The  appellees  testify: 
Mrs.  Gillespie:  "Question.  Ton  are  one  of 
the  plaintiffs  hi  this  case?  Answer.  Yes,, 
air.  Q.  Are  you  acquainted  with  the  de- 
fendants. Cooper  and  his  wife?  A.  Yes; 
sir.  Q.  How  long  have  yon  known  them. 
A.  I  should  say  about  fourteen  years.  Q. 
Did  you  know  or  hear  about  the  conveyance 
of  Coopers  to  J.  R.  Rlcbards?  A  Yes,  dr; 
I  did.  Q.  Of  the  property  in  question,  in 
October,  1884?  A.  Yes,  shr.  g.  At  that  time 
Mrs.  Cooper  then  was,  or  had  been.  In  the 
grocery  bu^ess?  A  Yes.  Q.  It  was  about 
the  time  of  the  failure  of  that  business,  was 
it  not?  A.  Yes,  sir.  Q.  At  or  about  that 
time,  or  Immediately  afterwards,  did  you 
have  any  conversation  with  Mr&  Cooper  in 
reference  to  the  transaction?  A.  Tea,  sir. 
Q.  State  when  and  where  that  conversa- 
tion was.  A.  It  was  at  Mrs.  Cooper's  boase. 
Q.  On  what  date?  A.  I  could  not  say  the 
date.  Q.  With  relation  to  the  transaction, 
on  what  date?  A  It  was  the  day  that  those 
I  deeds  were  to  be  made.  I  met  her  son,  and, 
1  I  think,  the  attorney,— I  was  not  acqaalnt«d 
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witb  the  gentleman,— as  I  went  up.  (j.  Was 

tlint  this  {fentleniuD,  Mr.   ?  A.  I  could 

not  identify  him  now,  but  she  told  me  that 
Mr.  had  advised  her  to  deed  the  prop- 
erty out  of  her  hands.  Q.  Where  did  that 
coDversntlon  occur?  A.  At  Mrs.  Cooper*B 
boose.  Q.  Did  you  have  any  further  con- 
reraation  with  her  at  that  time,  and  at  that 
place?  A.  Yes,  sir;  she  asked  me  if  I  had 
taken  any  action  In  the  matter,  as  soon  as  1 
went  in,  and  I  told  her  no;  that  I  called 
to  see  her,  to  see  what  she  bad  to  say  about 
It,  and  she  said  they  Intendetl  putting  the 
property  Into  Mr.  Richards'  hands  tmtll  they 
could  acttle  the  matter,  and  sCraightcu  them- 
selves. She  said,  of  coarse,  she  intended  to 
pay  me,  aud  she  said  she  intended  to  fix  It 
so  the  creditors  of  \Mllle  could  not  get  hold 
of  it;  and  die  said,  when  tJiat  property  was 
sold,  Mr.  Richards  had  entered  Into  an  agree- 
ment with  her  that  fiie  would  have  all  over 
and  above  her  indebtedness  to  Mr.  Richards, 
and  that  she  would  hare  ample  means  to 
pay  all  her  debts  of  honor,  as  she  termed 
them,  when  that  was  fixed  up.  Q.  Willie 
was  her  son?  A.  Yea,  sir.  Had  he  been 
conducting  her  biudness  in  the  grocery?.  A. 
Yes,  At;  he  had  been  conducting  the  gro- 
cery business.  Q.  That  was  the  business 
that  failed  about  that  time?  A.  Yes,  At. 
Q.  That  business  was  conducted  In  her  name, 
—it  was  her  business?  A.  Xes,  sir;  that  was 
iiiy  understanding."  J.  H.  McClay:  "Ques- 
tioo.  Where  do  you  reside?  Answer.  Lin- 
coln. Q.  Are  yon  acquainted  with  the  de- 
fendants? A.  Yes,  sir.  <j.  Xou  are  one  of 
the  plalntUTs  In  this  action?  A.  Yes,  dr. 
Q.  You  may  state  whether  you  had  any  con- 
versation with  the  defendants,  or  either  of 
them.  A.  I  have  had  conversation  with 
them  at  liferent  times  about  this  matter. 
I  have  had  conversation  with  Mrs.  Cooper 
in  reference  to  this  matter  in  controversy. 
Q.  State  when  and  where  they  were,  and 
what  they  were.  A.  Very  soon  after  her 
failure,  and  the  transfer  of  this  prop^ 
iy  In  these  deeds  offered  heretofore.  Q. 
What  waa  said?  A.  It  was  aftur  ihe  qal^ 
claim,  and  prior  to  the  1884,  deed.  It  was 
between  that  time.  It  was  Just  after  the 
failure  of  the  grocery  budness  that  I  had 
the  conversafton.  Q.  Fix  the  date.  A.  1 
could  not  do  that  It  was  Just  after  the 
tdlnre  of  the  grocery  badness.  My  conver- 
sation with  Mrs.  Cooper  was  about  some 
money  that  die  owed  me,  that  I  had  paid  as 
aecurlty  on  a  note,  and  she  said  she  had 
made  arrangements  Xxy  whi<^  ahe  could  pay  all 
her  debts  to  the  peoide  here  In  Uncoln;  that 
thwe  waa  some  debts  that  she  did  not  teel 
iKnmd  to  pay;  ahe  had  plenty  of  property 
to  pay  tbem  wltiu  I  adced  her  where  the 
property  was.  refosed  to  tell  me  where 
It  wu,  etna  nld  Bihe  had  made  soch  ar- 
rangemeatB  as  would  protect  her  Interests, 
and  die  thou^t  it  woaid  protect  the  rest 
ctf  OS.**  W.  W.  Htdmes:  "Question.  Yon  are 
one  of  the  plaintUTa?  Answer.  Yes,  air.  Q. 
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You  live  In  Lincoln?  A  Yes,  sir.  Q.  Yon 
are  acquainted  Mth  the  defendants?  A. 
Yes,  sir.  Q.  You  have  heard  the  testimony 
in  tliia  case,  so  far?  A.  Yes,  dr.  (j.  Did  you 
lit  any  time,  about  the  time  of  the  transfer 
or  conveyance  of  these  lots  to  Richards,  have 
any  conversation  with  the  defendants,  or 
any  of  them,  In  reference  to  it?  A.  I  had, 
with  Mrs.  Cooper.  Q.  When?  A.  It  was  on 
Monday  following  tlie  conveyance.  Q.  What 
day  of  the  week  were  the  conveyances? 
Do  you  know?  A  She  said  (the  had  been 
up  all  night  Sunday  night  making  them.  Q. 
It  was  the  day  following  that  you  had  that 
conversation  with  her.  A.  Yes,  dr.  Q. 
Where  was  that  conversation?  A.  At  her 
house.  Q.  What  was  it?  A.  She  said  she 
had  turned  the  property  over  to  Richards  to 
beat  her  foreign  creditors,  and  all  the  home 
creditors  were  to  be  paid.  Q.  Was  there 
any  farther  conversation?  A.  Yes.  Kir;  I 
hod  a  long  conversation  with  her.  Q.  State 
the  substance  of  it,  as  near  as  you  chu.  A. 
I  don't  know  as  she  said  anytliing  more 
about  that  She  said  she  was  most  sick; 
she  had  been  up  all  night  Q.  Did  she  say 
what  the  object  of  the  transfer  to  Richards 
was,— what  office  that  was  intended  to  per- 
form? A.  It  was  to  secure  the  -banlc  The 
bank  vras  to  be  paid  first  Q.  What  was  to 
become  of  the  residue  r  A.  That  was  to  go 
to  her."  J.  H.  McClay,  recalled:  "Question. 
Did  you  have  any  such  conversation  as  that 
with  Mrs.  Cooper?  Answer.  Yes,  dr;  I  had 
that  kind  of  a  conversation  with  her,  and  she 
told  me  that  the  lands  were  hers  aft^  the 
bank  had  been  paid  ofT,— the  State  National 
Bank  waa  paidr-ttae  balance  belonged  to 
her." 

Were  these  f&cts  a  discovery  by  appellees 
of  the  fraud  of  October  27,  1884,  within  the 
meaning  of  section  12  of  the  Civil  Code,  and 
the  construction  placed  thereon  by  the 
courts?  That  section  is  as  follows:  "An  ac- 
tion for  relief  on  the  ground  of  fraud,  but 
the  cause  of  action  In  such  case  shall  not  be 
deemed  to  have  accrued  until  the  discovery 
of  the  fraud."  The  settled  rule  la  that  the 
party  defrauded  must  be  diligent  in  making 
inquiry;  that  means  of  knowledge  are  equiv- 
alent  to  knowledge;  that  a  clue  to  the  facts, 
whldi,  If  followed  up  diligently,  would  lead 
to  a  discovery,  is,  in  law,  equivalent  to  a 
discovery,— equivalent  to  knowledge.  Norils 
V.  Haggln,  28  Fed.  Rep.  275,  and  cases  there 
cited;  O'Dell  v.  Bumham,  61  Wis.  002,  21 
N.  W.  Rep.  635;  Kuhlman  v.  Baker,  50  Tex. 
030.  In  Parser  Kuhn.  21  Neb.  413,  32 
N.  W.  Rep.  74,  tills  court  said:  "An  action 
for  relief  on  the  ground  of  fraud  may  be 
commenced  at  any  time  within  four  years 
after  the  dlscovoT  of  the  &cts  constituting 
the  fraud,  or  facts  sufficient  to  put  a  person 
of  ordlnaiy  InteUlgoice  and  prndmoe  on  an 
InqnliT  which,  if  pursued,  would  lei^  to 
such  discovery."  Hellman  t.  Davie,  24  Nfib. 
798,  40  N.  W.  Rep.  309.  was  a  Creditor's  UU. 
alleging  that  in  1873  the  defmdant  was  a 
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member  of  an  Insolvent  copartnership,  and 
on  said  date  caused  certain  lands  to  be  pur- 
chased with  hia  money,  and  title  taken  In 
hla  wife's  name,  for  13ie  purpose  of  defrand- 
his  creditors;  that  the  plaintiff  had  no 
knowledge  of  the  fraud  untU  within  four 
years  prior  to  the  bringing  of  the  suit  It 
appears  from  the  evidence  quoted  In  the 
opitUon  tliat  the  firaadulent  deed  was  re- 
corded in  1873;  tliat  the  plaintiff  knew  tliat 
the  defendant  and  Ida  wife  were  living  on 
the  land,  and  tliat  the  defendant  was  in- 
solvent; and  the  only  other  Coat  of  the  fraud 
that  plaintiff  had  learned  since  its  perpetra- 
tlon  was  that  within  four  years  before  the 
suit  was  broui^t  his  attorney  had  told  him 
his  claim  against  the  defendant  could  be 
made.  Justice  Oobb>  qteoldng  for  this  court, 
with  those  facta  before  him,  held  that  the 
action  was  barred  hy  the  statute  <a  limita- 
tton,  dtlng  and  affirming  Parker  V.  Kuhn, 
21  Neb.  413.  32  N.  W.  Bep.  74.  In  Wxl^t 
T.  Davis,  28  Neb.  479.  44  N.  W.  Bep.  400, 
a  creditor's  UQ,  it  was  alleged  that  the  de- 
fendant became  indebted  to  the  plaintiff  In 
the  year  1868;  that  the  plaintiff's  claim  was 
reduced  to  Judgment,  became  dormant,  and 
was  reeved  in  1S8&;  that  defendant, 
about  the  date  of  the  incurring  of  the  in- 
debtedness, contemplated  utter  Insolvency, 
and,  with  a  view  to  defraud  his  creditors, 
purchased  certain  real  estate  with,  his  own 
money,  and  caused  the  title  to  the  property 
to  be  taken  In  the  name  of  hia  wife;  that 
subsequently.  In  1870  and  1880,  she  conveyed 
the  real  estate  to  certain  other  persons,  and 
they  aft^ wards  reoonveyed  the  same  to  her; 
that  such  conveyances  by  her  and  to  her 
were  made  ft>r  the  purpose  of  covering  up 
and  hiding  the  tiUe;  and  that  during  all 
these  times  tlie  defendant  was  the  s(de  own- 
w  of  the  real  estate.  Hie  plaintiff  also  al- 
leged tliat,  aside  from  what  was  shown  by 
the  records  of  Douglas  county,  the  fraud  was 
discovered  and  made  known  to  the  plaintiff 
within  a  year  prior  to  the  brini^ng  of  the 
suit,  and  not  before,  and  that  the  cause  of 
action  accrued  upon  the  dlscovoy  of  the 
fraud.  The  plaintiff,  on  the  trial,  testified: 
"Questi(m.  Tou  knew  this  land  had  been 
bought  and  stood  In  the  name  of  Mrs.  Da- 
vla  Answer.  I  premme  I  did.  I  dcm't 
think  I  ever  looked  at  the  records,  but  I 
was  satisfied  that  was  the  case."  It  also 
aplteon  that  he  testified  on  the  trial  that  he 
had  seen  the  defendant  frequently  after  the 
recovery  of  his  judgment;  had  conversed 
with  Um  about  the  payment  of  it;  had  re- 
ceived assurance  that  it  would  be  paid,  and 
that  he  was  to  be  taken  care  of.  Chief  Justice 
Reese,  speaking  for  this  court,  with  these 
facta  before  him,  said:  "There  is  no  ques- 
tion but  that  the  plaintiff's  right  to  apply 
the  property  to  the  payment  of  his  claim 
was  barred  by  the  statute  of  limitations.  If 
the  statute  began  to  run  upon  the  Qllng 
for  record  of  tlie  deed  by  wliich  the  real  es- 
tate was  finally  conveyed  to  Mrs.  Davis,  for 


by  section  12  of  the  ClvH  Oode  the  statutory 
limit  Is  four  years  after  the  discovery  of 
the  fraud."  He  then  c^tes  Hellman  v.  Da- 
vis, supra,  and  PaAer  v.  Kulm,  supra,  and 
continues:  "By  these  cases  it  is  pret^  well 
settled  in  this  state  that,  while  a  prastm 
against  whom  a  fraud  has  been  perpetrated 
has  four  years  from  the  discovery  of  the 
fraud  in  which  to  commence  his  suit,  yet  the 
fraud  will  be  deemed  to  have  been  discov- 
ered when  such  facta  are  known,  either  actu- 
ally or  oonstruotively,  aa  would  amount  to 
knowledge,  or  which  would  naturally  sug- 
gest such  inquiries  as,  If  followed  up,  would 
lead  to  suoh  kao^edge.  *  *  *  It  deaiiy 
appears  that  the  conveyances  were  made  and 
placed  on  record  at  a  time  when  the  defend- 
ant was  known  to  be  iuMdveat;  that  de- 
fendant redded  upon  ttie  lend,  and  made  Im- 
provements Hiweon;  *  •  *  that  It  waa 
claimed  1^  some  of  the  [detetdant's]  family, 
—and  was  charged  by  the  record  with  knowl- 
edge of  the  condltlcHi  of  the  tiUe,  as  It  thai 
appeared.  *  *  *  It  appears  from  all  the 
evidence  that  the  plaintiff  was  fully  aware 
of  the  financial  condltUm  of  the  defendant, 
and.  that  tlie  oonv^ance  to  his  wife  could 
not  be  otlierwlBe  than  fraudulent;  or,  U  tills 
cannot  be  said  to  have  been  folly  established, 
that,  by  the  most  si^erfldal  examination  sos- 
gested  by  taatM  within  Us  knowledge,  ha 
ndi^t  have  had  fall  and  complete  knowl- 
edge of  the  condition  of  the  title  •  •  • 
This  was  sufficient  to  cause  ttie  statute  to 
run."  In  Laird  t.  Kilbourae,  70  Iowa,  83, 
30  N.  W.  Bep.  0,  the  supreme  court  of  Iowa 
say:  "An  action  to  set  aside  a  firandulent 
conv^ance  of  real  estate  is  barred  In  five 
years  after  ttie  fraud  la  discovered,  and  It 
Is  conduaively  presumed  to  be  discovered 
when  (he  fraudulent  couTOyance  is  filed  for 
record."  See,  also,  Humplu«ys  v.  Mattoon, 
43  Iowa,  668.  In  Bogeta  v.  Brown,  61  Mo. 
187.  the  supreme  court  of  Missouri  say: 
"They  [the  app^ees]  are  chargeable  by  law 
with  notice  of  the  recorded  conveyance. 
*  *  *  The  statute  must  be  hdd  to  Have 
commenced  to  run  acolnst  them  on  the  26tb 
day  of  October,  1857,-Hlie  dsy  on  wUch  the 
deed  was  recorded."  Bi  Go(^rdl*s  Bx'r  v. 
OockreU,  15  a  W.  Bep.  1119,  a  oredltor-a 
bill,  the  court  of  appeals  of  Kaitncky  say: 
"The  statute  of  limitations  was  beaded,  and 
the  rqdy  attempted  to  av<rtd  it  1^  saying 
that  tile  appelant  *  *  *  ^  not  know 
that  the  deed  was  made  and  recwded.  mils 
is  no  accuse  for  the  dday;  and,  besides,  the 
land  was  conveyed,  and  the  deed  recorded. 
In  the  county  where  the  debtor  lived,  and 
whwe  the  suit  was  Instituted,  and  all  the 
party  had  to  do  was  to  examine  the  county 
records,  and  there  the  deed  could  have  been 
found."  The  forogc^g  facta,  looked  at  in 
the  light  of  the  authorities  just  quoted,  were 
sufficient  to  put  appellees  on  an  Inquiry, 
which.  If  pursued,  would  have  led  to  the 
discovery  of  the  fraud  In  the  conveyauce 
by  the  Coopers  to. Richards;  and  apt>elloeft 
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must  be  hold  to  bave  discovered  that  fraud 
October  28,  1884.  Tlie  statute  then  began 
to  run  In  favor  of  Mrs.  Cooper's  grantees, 
and  against  her  and  her  creditors. 

Appellees,  however,  <dalm  that  their  cause 
of  action  did  not  accrue  until  Ihey  recovered 
their  judements  against  Mrs.  Cooper.  What 
vas  the  appellees'  cause  of  action?  EM- 
dentl7,  the  fraudulent  conveyance  between 
the  appellants.  When  did  It  accrue?  When 
discovered.  And  It  was  discovered  when 
appellees  were  In  possession  of  sufficient 
fiicts  to  put  a  person  of  ordinary  Intelli- 
gence and  prudence  on  an  inquiry  which, 
If  pursued,  would  have  led  to  discovery  that 
the  conveyance  to  Richards  was  fraudulent 
What  facts  were  In  possession  of  appellees 
October  28,  1884?  The  fraudulent  convey- 
ance from  the  Coopers  to  Richards  was  of 
record.  The  appellees  and  appellants  all  re- 
dded In  the  same  county  and  dty.  Appel- 
lees knew  that  Mrs.  Cooper  had  failed  In 
business,  and  was  Insolvent  The  appellees 
knew  that  the  Coopers  continued  In  {Msses- 
sion  of  the  property  conveyed  to  Richards. 
Appellees  had  been  told  by  Mrs.  Cooper 
that  she  had  conveyed  her  property  to  Rich- 
ards to  defeat  her  creditors,  or  some  of 
them.  These  &cts  were  sufficient  for  ai^ 
pellees  to  have  maintained  an  attachment 
ndt  against  this  property  October  28,  1884, 
whether  their  claims  dgalnst  her  were  due 
or  not,  and  their  right  to  relief  against  this 
fraudulent  conveyance  was  an  accrue<1 
right  when  they  could,  by  any  form  of  ac- 
HoD,  set  the  courts  in  motion  to  relieve 
than  from  this  fraud.  Were  the  appellees 
limited  to  a  creditor's  bUl  In  order  to  obtain 
relief  from  this  fraudulent  conveyance?  We 
think  not  Appellees  could  have  attached 
the  property  on  the  ground  that  it  was 
fraudulently  conveyed  to  Richards  for  the 
purpose  of  delving  Mrs.  Cooper's  creditors. 
Subdivision  8,  i  108,  Olvil  Code;  Keene  v. 
Sallenbaoh,  15  Neb.  200,  18  N.  W.  Rep.  75; 
Brown  V.  Brown,  (Ky.)  11  S.  W.  Rep.  4; 
Rogers  v.  Brown,  61  Mo.  187.  For  this 
court  to  hold  that  appellees'  cause  of  action 
did  not  accrue— the  fraud  discovered— until 
app^ees  were  in  a  position  to  file  a  cred- 
itor's bill  would  be  to  Judicially  amend  this 
statute,  and  leave  it  to  the  discretion  of 
creditors  to  fix  the  time  of  the  accrual  of 
their  cause  of  action  by  hastening  or  delay- 
ing the  recovery  of  judgment  A  case  might 
arise  where,  by  reason  of  the  debtor  being 
a  ncmresldent  a  personal  Judgment  could 
not  be  obtained.  In  such  case,  would  appti- 
lees  have  no  cause  of  action  for  relief  on 
the  gronna  of  fraud  until  the  debtor  became 
a  resldoit  a  personal  Judgment  was 
rendered  against  him?  It  Is  an  old  maxim 
that  tat  every  wroi^  the  law  affords  a 
remedy,  bot  If  one  effectual  remeHy  is  af- 
forded tbe  law  the  maxim  Is  complied 
with. 

Hie  final  contentton  of  fhe  appellees  is 
that  If  tbe  Octoba",  18S4,  conv^ance  was 
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fraudulent,  and  discovered  by  them  In  such 
time  as  to  make  the  statute  of  limitations 
a  bar,  yet  the  conveyance  by  Brown  of  lots 
Nos.  6  and  7  In  AprU,  1886,  to  Mrs.  Cooper's 
husband,  gave  appellees  a  new  cause  of  ac- 
tion. In  this  view  we  concur.  From  the 
evidence  of  Mr.  Brown  in  the  record,  it  ap- 
pears that  during  the  time  Richards  held 
the  title  to  these  lots  he  agreed  with  Mrs. 
Cooper  that  if  she  would  sell  them,  or  find 
a  purchaser  for  them,  he  would  allow  ber. 
as  commissions,  whatever  surplus  remained 
after  satisfaction  of  her  debt  to  the  bank. 
The  record  does  not  expressly  show  that  a 
purchaser  was  procured  by  Mrs.  Cooper  for 
the  property,  but  sufficient  of  the  lots  were 
sold  to  pay  her  debt  to  the  bank,  and  ilr. 
Brown,  In  fulfillment  of  Rldiards'  agree- 
ment conveyed  these  lots  to  Mrs.  Cooper's 
husband,  at  her  request  Here,  then,  Mrs. 
Cooper  became  the  owner  of  the  property, 
which.  If  conveyed  directly  to  her,  api>ellee8 
would  have  been  able  to  levy  upon.  She 
had  it  conveyed  to  her  husband  for  the 
very  purpose  of  preventing  this  levy.  This 
was  a  fraud,— not  a  continuation  of  the  old 
fraud  of  October,  1884,  not  a  consummation 
of  that  fraud,  but  a  new  and  Independent 
one;  and  appellees'  cause  of  action  for  re- 
lief therefrom  did  not  accme  until  the  filing 
for  record  of  the  deed  from  Brown  to  Mr. 
Cooper.  See  Piper  v.  Hoard,  107  N.  T.  73, 
13  N.  B.  Rep.  626.  The  claim  of  appellants 
that  Mr.  Cooper  paid  anything  for  this 
property  Is  not  supported  by  the  evidence. 

Complaint  is  made  by  appellants  because 
the  decree  is  silent  as  to  sold  lots  8  and  9, 
and  no  account  taken  of  taxes  and  Interest 
on  the  Bowles  mortgage,  paid  by  Mr.  Coop- 
er, on  lots  6  and  7.  As  to  lots  8  and  9,  we 
think  the  statute  of  limitations  precludes  ap- 
pellees from  questioning  Cooper's  title  to 
the  same.  The  decree  of  the  district  court 
will  be  so  modified  here  as  to  dismiss  the 
petitions  and  cross  petitions  of  appellees  as 
to  said  lots  8  and  9.  As  to  interest  and 
taxes  paid  on  lots  6  and  7  Mr.  Cooper, 
he  accepted  the  title  to  these  lots  without 
consideration,  and  for  the  purpose  of  de- 
frauding the  creditors  of  his  wife,  and  Is 
therefore  In  no  position  to  ask  a  court  of 
equity  to  relieve  him  from  burdens  he  vol- 
untarily and  fraudulently  assumed.  A  do 
cree  will  be  entered  In  this  court  dismissing 
the  petttions  and  cross  petitions  of  appel- 
lees as  to  lots  8  and  9,  block  1:^4,  In  the  city 
of  IJncoln,  and  as  thus  modified  the  decree 
of  the  district  court  Is  in  all  things  affirmed. 

Judgment  accordingly. 

RYAN,  C,  concurs  In  the  affirmance  of 
tbe  decree  of  the  district  court 

IRTINE,  C  I  concur  In  tiie  conclusion 
reached,  but  not  In  the  construction  given 
tbe  statute  of  limitations.  I  think  the  stat- 
ute means  that  in  such  cases  tbe  cause  of 
action  shall  not  be  deemed  to  accrue  until 
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the  dlsco7ez7  of  the  fraud,  but  not  neces- 
sarily tlut  It  does  accrne  ap(Hi  such  dlacoT- 
ery.  Tb»  cause  at  action  In  ttils  case  was 
the  iWit  of  tbe  creditora  to  proceed  against 
the  fraudulent  grantee,  and  was  not  com- 
plete nntU  Judgments  were  recovered.  I 
therefore  Uilnk  Uiat  12ie  statute  began  to 
run  upon  the  recorery  of  Judgments,  when 
the  creditors  w»e  for  the  first  time  In  po- 
sition to  Institute  the  action. 


GRATTON  et  al.  t.  MOORMAN  et  ox. 
^nprune  Oonrt  of  Iowa.    May  24.  1883.) 

EVIDXHCB — WaITIR  OP  UlMKCTIOXS. 

Brideace  admitted  without  objection  in 
tiie  lowar  court  cannot  be  r^ectad  vn  a  trial 
de  noTO  In  the  appellate  oonrt. 

Appeal  from  dlstrtet  court,  Jefferson  coim- 
tri  B.  L.  Burton.  Judge. 

Plaintiffs,  heirs  at  law  and  legatees  under 
the  last  will  and  testament  of  numns 
Moorman,  deceased,  alleged  that  said  de- 
ceased died  sdaed  In  fee  aimple  of  certain 
real  estate  described.  In  which  the  widow's 
dower  Intoest  has  been  set  oft  to  her;  that 
said  last  will  and  testament  contains  the 
followbig  proTlsion:  "Item  Second.  I  will 
that  the  balance  of  my  land  be  sold  to  the 
lUghest  bidder,  for  ready  mon^.  And'  I 
will  that  my  granddao^ter  Albertle  Gainer 
be  paid  me  hundred  and  fifty  dollars  oat  of 
the  proceeds  of  the  same;  and  the  balance 
of  the  proceeds  of  the  sale  of  said  land, 
after  all  Just  debts  are  paid,  to  be  divided 
equally  among  my  seren  children,  tIz.:  Ann 
B.  Graften,  BUza  B.  JunUn's  heln.  0.  \V. 
Moorman,  Amanda  J.  Warwick.  W.  R. 
Moorman,  MarOia  M.  Searls,  Sarah  Alice 
Oampbell;  deducting,  however,  two  reo^pts. 
—one  against  G.  W.  Moorman,  and  one 
against  W.  T.  Moorman,— which  are  to  be 
diarged  against  them,  rei^iecllTely,  oa  a 
part  or  all  of  their  respective  shares,  as  the 
case  may  be."  Tb^  alleged  that  the  de- 
fendant W.  T.  Moorman  has  no  interest  in 
sold  real  estate,  for  the  reason  that  his  re- 
ceipt, referred  to  in  said  will,  la  for  a  larger 
sum  tiban  the  onewventh  part  of  said  real 
estate.  Tbat  said  rec^t  Is  for  9950  ad- 
vanced by  Thomas  Moorman,  deceased,  to 
his  8<m,  W.  T.  Moorman.  The  rec^pt  Is  set 
out  as  follows:  "JetTerson  Ca.  lawn,  July 
1,  1869.  BecelTed  of  Thomas  Moorman  the 
sum  of  f9:50  dollars,  to  be  taken  Into  con- 
sideration and  settled  at  his  death,  so  as  to 
make  an  equal  dlstribntion  of  his  effects  be- 
tween his  legal  heirs,  (without  interest) 
[Signed]  W.  T.  Moorman."  Plaintiffs  ask 
an  order  for  the  sale  of  said  real  estate, 
and  for  a  distribution  of  the  proceeds,  and 
that,  in  the  distribution,  s^d  receipt  be 
taken  Into  account  for  the  sum  of  $050. 
Defendants,  W.  T.  Kloormao  and  wife,  an- 
swered, denying  that  W.  T.  Moorman  evw 
received  f950  from  his  father,  Thomas  Moor- 
man, deceased,  and  denying  that  said  re- 


ceipt la  for  that  snm.  ^ey  all^^  Hut  it 
is  for  ViSO,  wberetore  tiiey  claim  tliat  W. 
T  Moorman  Is  entitled  to  a  full  one-serenth 
part  of  Oie  proceeds  of  the  sale  <tf  said 
real  estate,  less  $9.50.  AppeUanta  moved 
that  the  case  be  set  down  for  trial  to  a 
Jury,  nds  moUon  was  overruled,  and  at 
the  next  term  Uie  case  was  tried  to  the 
court,  as  in  equity,  and  an  order  and  decree 
entered  tor  the  plaintiffs,  aa  prayed,  from 
whidi  the  defmdants  appeaL 

Raney  A;  Emmons,  for  appdlants.  Jones 
&  FuUen,  for  appellees. 

GITBN,  J.  1.  The  case  was  tried  as  Id 
equity,  and  is  before  us  upon  abstracts  and 
a  full  transcript  App^ants.  in  their  open- 
ing argumoit,  ask  that.  If  tt  Is  hdd  that 
they  were  not  entitled  to  a  Jury  trial,  we 
consider  the  case  de  novo.  Appellees  re- 
plied, In  argoment,  that,  appdlants  having 
api>ealed  upon  this  assignment  ot  error, 
they  waived  the  ri^t  to  trial  de  novo.  Ap- 
pellants, in  thtUr  argument  In  reidy,  with- 
draw ttuAx  assignment  of  error,  and  ask 
tiiat  the  case  be  tried  upon  its  merits.  The 
case  having  been  tried  below  as  In  equity, 
and  fully  argued  upon  its  merits  before  ns, 
we  conclude  that,  under  the  record,  we 
riiould  try  it  de  novo,  without,  Imwevnr. 
determining  whether  title  asrignmoit  of  er- 
ror waived  the  rig^t  to  such  a  trial. 

2.  The  single  Issue  presented  Is  whether 
said  ii<cMpt  of  W.  T.  Moorman  is  for  f8.G0, 
or  fa~)0.  AppellantB  contend  that  the  recript 
is  clear  and  unequivocal  In  Its  language, 
and  that  Its  exact  language  Is  "$9:50  doOan." 
They  contoid  that,  by  the  rtfercnce  made 
in  the  ^11  to  this  recdpt,  it  is  made  a  part 
of  the  will,  and  governed  by  the  same  rules 
as  to  evidence;  that,  und«  tiie  mle.  pan^ 
evidence  is  inadmissible  to  change  the  lan- 
guage of  a  will,  and  ^t  the  court  erred 
In  admitting  parol  evidence  Introduced  for 
the  pni^ose  of  showing  tbat  the  receipt  ls> 
fi>r  $950.  Plaintllfs  Introduced  evidence 
showing  cortain  acts  and  dedaratttms  or 
Thomas  Moorman,  deceased,  tending  to 
show  that  this  receipt  was  for  more  than 
$0.S0.  to  an  of  which  the  defradnnts  ob- 
jected; some  of  their  obJecti<ms  being  upon 
the  grounds  that  tiie  evidence  is  Incompe- 
tent, irrelevant,  and  Immaterial,  and  oUiffl» 
upm  the  additional  ground  that  It  was  Im- 
material. Incompetent,  and  Irrelevant,  un- 
der section  3639  of  the  Code  It  appears 
by  appellees*  additional  abstract  tliat  all 
these  objections  were  sustained,  to  whlcdi 
plalntifb  except,  and  thou^  under  the  pmc- 
tlce,  the  answers  were  taken,  they  were  not 
considered  by  the  court  The  ndlngs  on  this 
evidence  being  fiivorable  to  appellants, 
their  complaint  cannot  be  considered  as  re- 
lating thereto.  Plaintiffs  Introduced  evi- 
dence showing  the  declarations  of  the  de- 
fendant W.  T.  Moorman  with  rospect  to 
the  amount  named  in  sold  rec^pt  to  whS^ 
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DO  objecdui  appears  to  hare  been  made. 
Ilu)  case  bdng  before  w  for  trial  de  novo, 
we  wQl  consider  all  objections  made  by  ap- 
pellantB  to  evidence  offi»ed  by  appellees, 
and.  If  we  find  the  objections  well  taken, 
will  exclude  the  evidence  from  constdera- 
tion;  bat,  If  the  evidence  has  been  admitted 
withont  objection  on  the  trial  below,  appel- 
lants will  not  be  heard  to  object  on  this 
appcfU.  Conceding  that  the  law  la  as 
cliiimed  ijy  appellants,— a  question  we  do 
cot  determine,— It  is  clear  from  the  record 
tli.1t  the  evidence  aa  to  defendant  W.  T. 
Mnormaa's  declaratlonB  mast  be  considered 
on  tills  appeal,  because  admitted  without 
objection.  Lee  v.  PercLval,  <Iowa,}  S&  H. 
W.  R^.  54S.  As  already  stated,  appellants' 
contention  la  that,  the  recdpt  being  a  part 
of  the  wm,  parol  evidence  is  not  admissible 
to  change  its  langaage*  and  that  its  language 
is,  clearly,  "$9^  dollars."  We  have  the 
otifdnol  rec^pt  before  us,  and  oiur  Inspec- 
titm  of  it  does  not  lead  us  to  the  conclusion 
that  It  Is  "d«ir  and  uneqnlvocal  In  its  lan- 
guage." It  was  evident  written  in  blank, 
OS  to  the  amount,  and  the  dollar  mark  and 
fi^rcB,  950,  inserted  in  a  dlfferoit  hand. 
Tbn  only  ground  for  claiming,  from  ttie  face 
of  the  receipt,  that  it  Is  for  $0.50  is  the  fact 
that  two  dots  are  found  between  the  flgures 
9  and  5,  which  are  claimed  to  be  decimal 
points.  It  is  probable  that  they  were  so  In- 
tended, but  the  fact  that  nothing  appears 
between  tiie  flgures  and  the  word  "dollars" 
readers  it  qaestlonable  whether  tbey  were 
Intended  to  indicate  $9.S0  aa  tlie  amount  of 
the  receipt  Whether  the  language  of  the 
receipt  Is  so  obscure  as  to  the  amount  as  to 
admit  parol  evldmce,  we  do  not  need  to 
determine,  as,  for  reasons  already  stated, 
tbe  evidence  of  the  declarations  of  the  de- 
fendant W.  T.  Moorman  must  be  coneld- 
ered  on  this  appeal 

3.  It  only  remains  for  us  to  determine 
vhethn,  under  the  evidence  admitted  wlth- 
oat  objection,  the  receipt  In  question  should 
be  held  to  be  for  $950.  or  for  $9.50.  It  Is 
unnecessary  that  we  here  discuss  this  evi- 
dence In  detail.  It  Is  stifficlent  to  sny  that 
from  the  receipt  Itself,  the  circumstances 
under  which,  and  the  purpose  for  which, 
It  was  given,  and  the  evidence  as  to  the 
declarations  of  the  defendant  W,  T.  Moor- 
man, we  think  It  fully  and  ftilrly  appears 
that  the  sum  named  In  said  receipt  is  $950. 
Sach  was  the  conclusion  of  the  district 
court  and,  concurring  in  that  conclusion,  it 
follows  that  the  judgment  of  ttiat  court 
must  be  afBrmed. 


SCHICHTL  SCHICHTL. 
(Supreme  Court  of  Iowa.   May  17,  189S.) 

DiVOUCB— CkI  ELTV— L'l  -TollV   uF  Lllli  imEX. 

1.  In  an  action  for  divorce,  plaintiff  testi- 
llerl  that  her  hnfiband  coiiRtantly  struck  and 
kicked  her,  and  a  witness  who  waa  present  be- 
fore and  aftu  plaintiffs  confinement  corrobo- 


rated statements  made  by  plaintiff  aa  to  inex- 
cusable neglect  dnring  het  sickness.  ffeM,  that 
defendant  was  entitied  to  a  divorce. 

2.  It  appearing  tliat  plaintiff  had  always 
been  thougntful  of  the  children's  comfort  and 
education,  and  that  she  waa  industrious  and 

Jrudent  In  managemoit,  while  the  testimony 
ailed  to  show  that  defendant  had  the  abili^ 
or  dispoirition  to  suitably  provide  for  them,  ft 
was  proper  to  award  thdr  custody  to  plaintiff. 

Appeal  from  district  court.  Kossuth  coun- 
ty; George  H.  Carr,  Judge. 

Action  for  divorce.  Decree  for  plaintiff. 
The  defendant  appealed. 

Ollggit  &  Rule,  tor  appellant  George  B. 
(^rke,  for  appellee. 

GRANGER,  J.  This  suit  was  commenced 
In  Januury,  ISSO.  The  parties  were  married 
in  April,  1877,  and  had  five  children,  the  old- 
est of  which,  at  the  commencement  of  this 
suit  was  11,  and  the  youngest  2,  years  of 
age.  About  three  years  before  the  com- 
mencement of  the  action  the  plaintiff  left 
the  home  of  the  defendant  taking  with  her 
the  youngest  child,  the  other  children  remain- 
ing with  the  defendant  Some  averments  of 
the  petition,  on  which  plaintiff  seeks  the  di- 
vorce are  as  follows:  ''Par,  4.  That  defend- 
ant has  shamefully  misused  plaintiff  by  strik- 
ing, kicking,  and  maltreating,  which  treatment 
has  very  greatiy  Injured  plaintiff'B  health, 
and  nearly  cost  her  llfe^  which  has  beat  en- 
dangered on  two  different  occasions  in  the 
spring  and  sommw  of  18S6."  A  further  par- 
agraph of  the  petition  is  aa  follows:  "Par. 
6.  Defendant  Is  shamefully  abusing  and 
misusing  the  ehlldren,  by  not  properly  feed- 
ing or  clothing  them,  and  by  obscene  lan- 
guage and  conduct  In  their  presence;  and 
plaintiff  is  able  and  an^ous  to  take  core  of 
proper^  and  educate  the  children."  The 
prayer  of  the  petition,  besides  4  decree  of 
divorce,  asked  for  a  temporary  injunction 
restraining  defendant  from  attempting  to 
prevent  plaintiff's  taking  the  children,  or 
molesting  her  In  the  care  and  control  of 
them.  The  writ  was  allowed,  upon  a  bond 
being  filed,  and  the  children  delivered  Into 
the  custody  of  the  plaintiff.  A  motion  to  dis- 
solve the  injunction  was  afterwards  over- 
ruled. The  answer  puis  lu  Issue  the  aver- 
ments of  the  petition  as  to  the  mlscouduct 
of  the  defendant  on  which  the  xirayer  for 
i-ellef  is  based,  and  presents  a  cross  action 
for  dlvon^  on  the  grounds  of  desertion  and 
inhuman  treatment  The  district  court 
found  the  facta  with  the  plaintiff,  and  a 
decreo  for  divorce  waa  entered,  granting  to 
her  the  custody  of  the  children,  with  certain 
restrictions  as  to  her  and  privileges  to  the 
plnlDtlfT,  and  gave  to  the  plaintiff  alimony 
for  the  support  of  the  children  at  $10  per 
montii. 

It  Is  unfortunate  that  this  plaintiff  and  de- 
fendant should  have  become  husband  and 
wife.  They  are  lUy  suited  to  the  comp.mlon- 
sblp  of  each  other,  and  much  of  their  domes- 
tic* life  of  nearly  10  years  has  been  the  re- 
]  verse  of  what  it  flhould  have  been,  and  prob- 
I  ably  What  was  antidi^t^^at^lg^fld^ 
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TUB  remit  Is  not  ttie  fault  exclusively  of 
either,  bat  of  both.  The.  plaintiff  has  been 
peeTlidi,  quarretoonie.  and  needlessly  meddle- 
some In  her  hosband's  bnslne«8  and  other  af- 
fairs, and  In  a  way  to  discourage,  rather 
than  encourage,  prosperity  or  domestic  hap- 
piness. The  details  of  her  course  In  this  re- 
spect constitute  the  grounds  of  his  complaint 
and  claim  for  divorce  in  the  cross  bill,  and 
they  have,  beyond  question,  been  a  strong 
provocation  to  many  of  the  acts  of  which  she 
complains,  but  they  do  not  amount  to  a  justi- 
fication. The  testimony  In  support  of  the  cross 
petition,  while,  as  we  have  said,  it  shows 
a  strong  provocation,  comes  far  short  of 
Justifying,  In  his  behalf,  a  legal  separation. 
Our  conclusion  from  the  testimony  accords 
with  that  of  the  district  court,— that  the 
plaintiff  shonld  be  decreed  a  divorce.  This 
conclusion  Is  based  on  his  acts  of  personal 
violence  towards  her.  The  fact  of  personal 
violence  Is  not  In  dispute.  The  character, 
extent,  and  effect  of  the  violence  are  matters 
to  be  determined  from  conflicting  testimony. 
It  is  not  important  that  we  should  review 
the  whole  course  ot  his  treatment  of  the 
plaintiff  In  this  respect  We  cannot  give  a 
few  facts  more  concisely  than  by  quoting  a 
part  of  the  plalntiCTs  evidence  as  follows: 
"I^ft  him  because  that  day  he  threatened  to 
fluish  OS  all,  entirely,  and  I  was  afraid  of 
my  life,  and  he  was  abusing  me  so  shame- 
fully, and  had  abused  me  before  and  after 
my  children  were  bom.  Before  the  child  was 
bom,  he  struck  and  kicked  me;  struck  me 
about  head  and  shoulders,  kicked  and  cuffed 
me  until  I  did  try  to  get  out  of  his  way;  and 
the  way  my  heidth  was,  I  was  not  able  to 
walk  as  I  ought  to  be  able  to.  This  was  the 
6th  of  May,  and  he  iiicked  and  cuffed  me  to 
n  step  or  two  of  bam,  and  back  to  a  step  or 
two  of  house,  that  evening;  and  he  told  his 
brother,  who  stood  on  comer  of  house,  to 
watch  that  I  did  not  get  off  the  place. 
Kicked  me  In  eide,  for  which  I  sufTcred  more 
or  less  ever  since.  Hit  me  so  many  different 
pLices  that  I  can't  tell,  but  certain  places 
that  I  could  state,  because  otiier  people  have 
m-eu  the  marks.  Question.  Whereabout  did 
hcldckyou?  On  your  limb?  Answer.  Think 
he  struck  me,— that  Is,  whether  wllh  his  foot 
or  part  with  his  fist,  could  not  swore,  be- 
cause he  followed  me  right  from  the  back, 
because  I  could  not  see  where  all  the  blows 
came  from,  becanselt  was  In  the  evening;  and 
he  kicked  me  so  that  I  was  bruised  badly 
from  head  down  around  my  limb  and  ankle, 
besides  bruises  that  I  had  on  my  body  and 
head.  I  think  there  were  some  of  those 
marks  left  after  my  confinement.  Tlils  was 
time  my  limb  got  blackened  and  he  blacked 
my  face.  It  was  morning  that  I  left  that  be 
Btrack  me  back  of  and  around  my  e.ir,  ri-^ht 
tmck  of  and  bdow  ear,  so  blood  dropped 
down  and  dried  on  before  neighbors  seen  It. 
He  made  threats  that  if  dilldren  told  any 
one  what  they  seen  he  would  serve  them 
worse  tiian  me,  and  I  sent  my  youngest 


child  to  Jaina*  to  ask  for  one  or  two  men  to 
come,  so  I  could  get  off  the  place  alive.  Sir. 
Jains  and  his  son  came,  and  said  other  men 
didn't  want  anything  to  do  with  it.  I  tried 
to  walk,  and  got  to  Rod.  Joins'  potato  patch, 
where  hU  two  daughters  were  digging  pota- 
toes; but  I  dropped  before  1  got  there,  and 
second  time  I  dropped  they  came  and  helped 
me  to  their  house."  A  Mrs.  Haswell,  who 
was  present  before  and  at  the  confinement  of 
plalutlff,  siiys  she  went  there  about  a  week 
before  the  confinement,  and  that  the  plain- 
tiff could  hardly  help  herself;  that  "she  was 
bruised  badly  on  her  face  and  limbs;  on  side 
of  face.  These  bruises  appeared  of  receut 
date."  She  corroborates  the  plaintiff  In  her 
statements  of  acts  of  neglect  during  her 
sickness  by  confinement  that  are  vrlthout 
any  excuse  or  palliating  circumstances. 
Other  witnesses  saw  the  plaintiff  with  her 
face  bruised  and  blackened;  and,  upon  the 
whole,  the  testimony  satisfies  us  that  her 
treatment  at  the  hands  of  defendant  was 
Inhuman  and  sudi  as  to  endanger  life,  and 
for  which  she  is  entitled  to  the  decree  sepa- 
rating her  from  her  marital  relationship  to 
him.  The  story  of  her  complaints  Is  a  long 
and  sad  one,  for  which  she  is  not  wholly 
foultless.  bat  for  which,  as  we  have  said,  he 
is  without  legal  Justification.  Much,  from 
the  record,  might  be  added  in  support  of  our 
conclusion,  but  it  Is  unnecessary.  These 
acts  by  the  defendaot  are  a  Justification  on 
her  part  in  separating  from  him,  which  act 
Is  the  ground  of  his  claim  for  divorce  on  the 
ground  of  desertion.  To  the  children  thp 
plaintiff  was  always  kind,  and  she  was  al- 
ways thoughtful  for  th^  comfort  and  edu- 
cation. They  can  be  Intrusted  to  her  care 
without  an  apprehension  of  neglect  or  abuse, 
and  with  every  reasonable  assurance  that  an 
effort  wUl  be  made  for  their  suitable  support. 
She  is  industrious  and  pradent  In  manage- 
ment. While  the  defendant  may  not  be 
wanting  hi  affection  for  his  children,  the  tes- 
timony falls  to  show  that  he  has  the  same 
ability  or  disposition  to  meet  the  sltuatiou 
and  provide  for  their  comfort  and  education- 
al opportunities  that  the  plaintiff  has.  To 
our  minds,  the  decree  of  the  district  court 
in  each  particular  meets  the  demand  of  tlie 
case,  and  its  Judgment  Is  affirmed. 

Mr.  Justice  EINNB  took  no  part  la  this 

case. 


SNELL  T.  DUBUQUE  ft  S.  C.  ET.  CO.  et  al. 

(Supreme  Oourt  of  Iowa.   May  28,  1888.) 

Tax  Balb— Validity  —  Fail.uhb  to  Carkt  Foh- 
WAKu  DBLiNqrsNT  Tax  —  Nones  op  Expiua- 

TION    or    RRDEMPTinN  —  ATTACK    ON    DbEO  — 

Pleapixg— Pii-ivo— Form  or  Acnox— CosTa. 

1.  A  sale  of  land  for  taxes  of  1S7S,  made 

nfter  tho  tnx  list  nf  1S7!)  wna  in  the  hnml;*  nf 
the  treasurer,  Is  Invalid  where  the  delioqueDt 
tax  of  the  former  year  was  not  iHought  for- 
ward and  entered  oa  the  tax  list  of  the  latter 
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n>r  beftm  sncli  nle,  as  required  by  Code, 
I  84S> 

2.  Where  the  notice  of  expiratioD  of  the 
time  for  redemption  of  land  from  tax  aale  is 
not  eerred  on  tJie  pmon  in  poasession,  a  tax 
deed  iasned  in  pnnaance  of  the  sale  ia  void. 

3.  Where,  Id  an  action  by  the  owner  to 
gidet  the  title  to  land  sold  for  taxes,  the  plead- 
ings, filed  within  fire  years  from  the  date  of 
the  tax  deed,  allege  generailr  that  such  deed  is 
Toid.  and  no  motion  is  made  for  a  more  spe- 
dfic  Btatanent,  they  are  sufficient. 

4.  Where  a  pleading  was  fiied,  and  so 
marked  by  the  deric,  and  attached  to  the  plead- 
ings, but  the  filing  was  not  entered  on  the  ap- 
peaiance  docket,  it  is  not  oror  for  the  court, 
nor  j«an  after  such  filing,  when  the  pleading 
is  firrt  attacked  because  not  filed,  to  order  the 
filing  to  be  entered  on  the  appearance  docket 
as  M  the  date  it  was  delivered  to  the  clerk. 

5.  It  is  proper  for  the  court  to  treat  such 
aetlott  as  an  action  to  redeem,  and  require 
plaintiff  to  reimborse  the  holder  of  the  tax  title. 

6.  Where  no  motion  is  made  in  the  trial 
eonrt  to  retax  coata,  the  qiiesti(ni  of  the  taxftf 
tios  of  coata  wlU  not  be  considered  m  appeaL 

Appeal  from  district  court,  Webster  coun- 
ty; S.  M.  Weaver,  Judge. 

Thifl  ia  a  suit  In  equity,  and  it  Inyolves  the 
title  to  the  tract  of  land  in  Webster  ootmty. 
There  was  a  trial  on  the  merits,  and  a  decree 
for  the  plaintiff.  The  defraidaut  W.  O.  Wal- 
ters appeals. 

R.  M.  Wri^t,  for  appelant.  Frank  Far^ 
rell,  for  appellee. 

BOTHROCK,  J.  1.  The  aotimi  was  com- 
menced In  Jane,  1885.  The  plaintiff  <dalmed 
the  land  under  the  act  of  congress  approred 
SeptembOT  28, 1860,  relating  to  swamp  lands. 
Hie  defendant  railroad  company  claimed  title 
to  tbe  same  land  under  the  act  of  congress 
approved  May  15.  1856,  granting  certain 
lands  to  the  staita  of  Iowa  to  aid  in  the  con- 
struction of  a  railroad  from  Dubaque  to  a 
point  on  t^e  Missouri  rlrer  near  Biouz  Olty, 
and  other  roads.  The  cause  was  tried  on  the 
issue  thus  made,  and  there  was  a  decree  for 
the  plaintiff.  An  appeal  was  taken  to  tills 
court,  and  the  decree  was  afflrmed.  See  78 
Iowa,  88,  42  N.  W.  kep.  688.  F.  T.  Walker, 
one  of  the  defendonts.  made  an  Independent 
claim  of  title  under  a  tax  deed  tar  the  land, 
which  deed  was  executed  on  the  24 til  day  of 
September,  1888,  in  pursuance  of  a  aale  of  the 
land  for  taxes  made  on  the  15th  day  of  Janu- 
ary, 1880,  for  die  delinquent  taxes  of  the 
year  1878.  A  hearing  was  bad  on  this  issue 
in  November,  1891,  which  resulted  In  a  de- 
cree to  the  effect  that  the  tax  title  was  In- 
valid. It  Is  from  this  decree  that  the  present 
appeal  Is  takesu  Walker,  who  was  claimant 
under  the  tax  title,  had  conveyed  the  land 
to  W.  a.  Watters,  and  the  trial  was  had  be- 
tween the  plaintiff  and  Watters.  The  tax 
deed  Is  tdaimed  to  be  invalid  upon  two 
grounds.  The  first  gnnmd  is  that,  when  the 
tax  sale  was  made,  the  tax  list  for  1879  was 
In  the  hands  of  the  county  treasurer,  and  the 
drilnquent  tax  of  1878  was  not  brought  for- 
ward and  altered  on  the  tax  list  of  1S79  be- 
fore the  treasurer  proceeded  to  mnke  the 
sal&  TbSa  Is  required  to  be  done  by  section 


845  of  the  Code.  The  tax  sale  was  therefore 
Invalid.  Gardner  v.  Early,  69  Iowa,  ^  28  N. 
W.  Rep.  427;  Barke  v.  Baily,  72  Iowa,  273, 
33  N.  W.  Rep.  677.  The  second  ground  upon 
which  the  Invalidity  of  fhe  tax  title  Is  claimed 
l8  that  the  notice  ot  expiration  of  redemp- 
tion required  by  statute  was  not  given  to  the 
pefson  in  whose  name  the  land  was  taxed, 
nor  to  the  person  in  possession.  The  evidence 
shows  beyond  all  question  that  the  notloe 
was  not  served  on  the  perstm  in  whose  name 
the  land  was  taxed.  This  alone  is  sufficient 
to  invalidate  the  deed.  Ck)unsel  for  appellant 
seeks  to  avoid  the  effect  of  Uiese  onilsdons 
by  claiming  that  the  deed  was  not  attat^d 
on  these  gromids  by  any  pleading  in  the  case 
within  five  years  after  ttie  tax  deed  was 
made.  It  Is  true  that  no  attack  was  made 
within  that  time  up<m  the  deed  upon  the 
■pedflo  ground  that  llie  delinquent  taxes  were 
not  carried  forward.  But  the  deed  was  at- 
tacked by  general  averments  tfaat  it  was 
void,  and  there  was  no  motion  for  more 
specific  statement  Tlie  pleadings  all  throng 
within  the  five  years,  abound  In  averments 
and  allegations  as  to  the  Invalidity  of  the  tax 
deed.  One  of  these  pleadings  was  filed 
April  30,  1887,  and  so  marked  by  the  clerk  of 
the  court,  and  was  attached  to  the  files  In 
the  case,  but  no  memorandum  of  the  filing 
was  entered  on  the  appearance  docket.  The 
pleading  remained  on  the  files  without  be- 
ing questioned  until  1891,  wh^  It  was  at- 
tacked by  Watters  as  not  being  a  pleading 
In  the  case.  The  court  ^regarded  this  at- 
tack, and  ordered  that  It  be  entered  on  the 
appearance  docket  as  filed  at  the  time  it  was 
delivered  to  the  clerk  and  marited  '^Blled." 
There  was  no  error  in  this  ruling. 

2.  It  is  claimed  that  the  action  should  have 
been  In  the  form  of  ao  action  to  redeem 
from  the  tax  saie,  and  not  an  action  to 
quiet  title.  The  court  treated  It  as  an  action 
to  redeem,  and  required  the  plaintiff  to  re- 
imburse the  defpudnnt  for  the  taxes  he  had 
paid.  In  view  of  all  the  pleadings  In  the 
case,  we  think  this  was  proper.  No  question 
Is  made  that  the  amount  awarded  the 
court  was  not  sufficient. 

3.  Complnlnt  Is  made  because  the  court 
taxed  the  cost  of  the  motion  to  the  appellant 
It  is  a  sufficient  answer  to  this  objection  that 
no  motion  was  made  in  the  court  below  for 
retaxatJon  of  the  costs.  Code,  8  316S;  Cox  v. 
Railway  Co.,  77  Town.  20,  41  N.  W.  Rep. 
475;  Allen  v.  Seaward,  (Iowa.)  52  N.  W.  Rep. 
557.  The  decree  of  the  district  court  Is  af- 
firmed. 


CITY  OF  STUART  v.  CUNNINGHAM. 
(Supreme  Court  of  Iowa.    May  17,  1898.) 
Peddler— Wh*t  Coxstitctes. 
Under  a  city  ordinance  which  provides 
thnt  any  person  who  shall  sell,  or  offer  for  sale, 
barter,  or  exchange,  any  goods  or  other  articles 
of  value,  in  any  street  or  alley  m  other  public 
place,  or  in  wagons  or  other  vehicles,  or  at 
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private  or  pablic  hoases,  shall  be  deemed  a 
peddler,  a  person  who  delivera  goods  previouslr 
sold  by  another  is  not  a  i>eddler. 

Appeal  from  district  court,  Guthrie  countj-; 
J.  H.  Applegate,  Judge. 

Defendant  was  accused  and  convicted  of 
the  offense  of  peddling  without  a  Ucense. 
From  the  judgment  requiring  him  to  imy  a 
fine  of  120  and  costs,  he  appeala. 

McHenrys  &  Johnson,  for  ^ppeUant. 
Saylea  &  Hlnkson,  tor  appeUea 

ROBINSON,  O.  J.  The  oonTictlon  of  de- 
fendant was  had  mider  an  ordinance  of 
plaintiff  which  contains  provlsiona  as  fol- 
lows: "Be  It  ordained  by  the  council  of  the 
city  of  Stuart:  Section  1.  That  any  person 
who  shall  sell,  or  offer  for  sale,  any  goods, 
wares,  merdiaadise.  or  other  articles  of 
valn^  for  sale,  barter,  or  exchange,  at  any 
place  In,  upon,  along,  or  through  the  streets, 
alleys,  or  other  public  places,  or  in  wagons 
or  other  vehicles,  or  at  private  or  public 
houses,  shall  be  deemed  a  peddler.  Sec.  2. 
It  shall  not  be  lawful  for  any  peddler  to  ex- 
ercise his  calling  within  this  town  or  city 
without  a  license."  Other  sections  provide 
for  the  granting  of  licenses,  and  for  the  pun- 
ishment of  a  violation  of  the  ordinance. 
This  prosecution  was  Instituted  in  the  court 
of  the  mayor  of  the  dty  of  Stuart  The  de- 
fendant was  found  guilty,  and  adjudged  to 
pay  a  fine,  by  that  court,  and  appealed  to  the 
district  court  of  Outbiie  coun^,  in  which  be 
was  again  convicted.  An  agreed  statement 
of  facts  shows  the  following:  On  or  about 
the  Ist  day  of  July,  1891,  B.  E.  Taylor  went 
to  Stuart,  and  canvassed  the  town,  from 
hoTise  to  house,  taking  orders  for  merchan- 
dise thereafter  to  be  delivered.  The  orders 
were  verbal,  but  memoranda  thereof  were 
kept  by  Taylor.  He  acted  in  the  transaction 
as  agent  of  W.  A.  Edwards,  who  was  the 
proprietor  of  a  store  in  Des  Moines.  On  the 
4th  day  of  August,  1801,  the  merchandise 
ordered  was  shipped  to  Stuart,  consigned  to 
defendant,  who  went  there,  opened  the  pack- 
ages in  which  the  merdiandlse  was  shipped, 
and,  with  some  of  it  In  bis  possession,  but 
without  a  peddler's  license,  started  to  de- 
liver to  the  purchasers,  as  the  agent  of  Ed- 
wards. While  BO  engaged  he  was  arrested 
for  a  violation  of  the  ordinance  spedfled. 
The  merchandise  consisted  of  spoons,  al- 
bums, rugs,  etc.  No  money  was  paid  when 
the  orders  were  given,  and  neither  Taylor 
nor  Edwards  had  a  peddler's  Ucense.  The 
question  to  be  determined  Is  whether,  under 
tiie  facts  stated,  defendant  was  a  peddler 
exerd^g  his  calling,  within  the  meaning  of 
the  ordinance,  and  the  statute  of  Iowa,  un- 
der which  it  was  adopted. 

Incorporated  cities  and  towns  bSTe  power 
**•  *  •  to  regulate  and  Ucense  •  *  •  ped- 
dlers." Oodo,  J  463.  In  Town  of  Spencer  v. 
■\VhltIng.  OS  Iowa,  C78,  28  N.  W.  Rep.  13,  It 
was  said  that  the  taking  of  orders  for  goods 
to  be  manufactured  was  not  peddling.  In 


City  of  Davenport  v.  Bice,  75  Iowa,  74.  39 
N.  W.  Rep.  lai,  It  was  held  that  soliciting 
orders  for  future  delivery  of  goods  was  not 
peddling,  where  the  goods  to  be  delivered 
were  kept  in  stock  In  the  dty  In  which  the 
delivery  was  to  be  made.  But  tiie  character 
of  the  transaction  did  not  depend  upon  the 
place  where  the  goods  sold  were  kept  It  Is 
not  within  the  power  of  a  dty  or  town  to 
discriminate  in  favor  of  its  resident,  and 
against  its  nonresident  merchants.  Town  of 
Pacific  Junction  v.  Dyer,  64  Iowa,  38,  19  N. 
W.  Rep.  Whether  a  person  Ls  a  ped- 

dler depends  upon  his  method  of  doing  busi- 
ness. In  Com.  T.  Ober,  12  Oush.  495,  it  was 
said:  "The  leading,  primary  idea  of  a  hawk- 
er and  peddler  is  that  cS  on  itinerant  or 
traveling  trader,  who  carries  goods  about  In 
order  to  sell  them,  and  who  actual^  sells 
them  to  purchasers,  in  contradistinction  to  a 
trader  who  has  goods  for  sale,  and  sells 
them.  In  a  fixed  place  of  business."  A  ped- 
dler may  carry  on  his  business  by  trarellns 
fiom  town  to  town,  or  by  going  from  place 
to  place  in  a  single  town.  It  was  said  la 
aty  of  Chicago  t.  Bartee,  100  IlL  61,  that 
the  term  "peddler,"  used  In  its  general  and 
unrestricted  sense,  "fully  embraces  persons 
engaged  In  going  throng  the  dty,  from 
house  to  house,  and  selling  milk  In  small 
quantlttes  to  different  persons."  We  are  of 
the  opinion  that  the  defendant  was  not  a 
peddler,  within  the  meaning  of  the  ordinance 
in  question,  or  the  authorities  dted.  The  or- 
dinance forbids  a  person  from  skiing,  or  of- 
fering for  sale,  barter,  or  exchange,  goods 
and  other  property  spedfied,  without  a  li- 
cense. The  defendant  did  not  however,  sell, 
nor  offer  for  sale,  nor  propose  to  offer  for 
sale,  property  of  any  description.  The  sale 
had  been  made  previously  by  another,  and 
his  purpose  was  to  deliver  the  property 
which  had  been  so  sold.  Whetho-  he  was 
to  collect  the  money  to  be  paid  by  the  pur- 
chasers Is  not  shown,  but  conceding  that  he 
was  to  do  so,  that  fact  Is  not  material  In 
this  case,  for  the  reason  that  It  would  not 
diange  the  character  of  the  transaction  so 
far  as  defendant  partldpated  in  it  He  pro- 
posed to  visit  citizens  of  the  town  of  Stuart 
for  the  purpose  of  delivering  articles  thpy 
had  ordered,  and  to  that  extent  his  vlsiis 
may  be  presumed  to  have  been  invited  by 
them.  He  did  not  carry  about  from  house 
to  house,  nor  from  place  to  place,  merchan- 
dLse  for  sale,  seeldng  purchasers,  fixing  prices 
and  terms,  endeavoring  thus  to  make  con- 
tracts of  sale,  but  his  purpose  was  merely 
to  perform  those  previously  made.  See  Com. 
V.  Ober.  supra.  The  authorities  are  not 
agreed  as  to  what  constitutes  a  peddler,  some 
holding  that  a  person  who  travels  from  place 
to  place,  or  house  to  house,  selling  goods  for 
future  delivery,  by  sample,  is  one;  but  the 
case  of  City  of  Davenport  v.  Rice,  supra.  In 
effect,  holds  that  he  Is  not  Our  attention 
has  not  been  called  to  any  authority  which 
holds  that  a  person  who  divers  goods  pr^ 
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Tkrady  sold  by  another  is  a  "^dler,"  within 
the  ordinary  use  of  that  term.  The  ordi- 
nance under  which  defendant  was  convicted 
r>rohib1ts  unlicensed  jyereons  from  selling,  or 
cfferiQf  for  sale,  or  barter  or  ezchaDge, 
coods  or  other,  articles  of  valne,  on  Its 
streets,  or  at  public  and  private  houses.  The 
defendant  did  notUng  whldi  was  prohibited 
by  tihe  ordinance,  and  should  bare  been  ac- 
quitted. Hie  Judgment  of  tiie  district  court 
Is  rerened. 


EUJTHORPB  V.  REIDESSELIi  et  aL 
(Sopreme  Oonrt  of  Iowa.   May  19,  1883.) 

RSVBBSAL— FaILUKB  TO  AWAKD  NOMINAI.  DaH' 

A  canse  will  not  be  reTersed  fox  failoM 
to  award  nominal  damages. 

Appeal  from  district  court,  Ida  county; 
George  W.  Paine,  Judg& 

This  is  an  action  at  law  to  recover  dam- 
ages for  an  alleged  trespass  upon  a  farm, 
by  entering  thereon,  and  cutting  and  car- 
rying  away  part  of  the  crops.  There  was  a 
trial  by  Jury,  and  a  verdict  and  Judgment 
for  the  defendants.  Plaintiff  appeals. 

O.  8.  Hacomber  and  Homer  S.  Bradstaaw, 
for  appellant  Warren  &  Budianan  and  J. 
<]  Walter,  for  app^ees. 

ROTHBOOK,  J.  The  land  upon  which  it 
Is  alleged  the  trespass  was  committed  origi- 
nally belonged  to  the  Iowa  Railroad  Land 
-Company,  and  was  sold  by  said  company, 
by  contnct,  to  W.  B.  Abell,  who  assigned 
his  contract  to  one  Cox,  who  assigned  it  to 
M.  B.  Elllthorpe,  and  be  assigned  the  con- 
tract to  the  plaintiff.  M.  R.  BUlthorpe  was 
In  possession  of  the  land  while  he  held  the 
contract  of  pun^ase,  and  he  continued  In 
possession  after  he  assigned  the  same  to  the 
plaintiff.  There  was  no  change  in  the  man- 
ner In  which  the  land  was  managed.  M. 
B.  Elllthorpe  was  Indebted  to  the  defendant 
Befdessell  upon  a  Judgment  On  the  611i  day 
of  June,  18S5,  an  execution  was  Issued  on 
the  Judgment,  and  the  crops  growhig  on  tiie 
land  were  sold  In  satisfaction  of  the  Jtidg- 
ment  on  the  3d  day  of  July  of  the  same 
year.  This  action  Is  against  the  execution 
creditor,  and  the  constable  who  made  the 
lev:,  and  conducted  the  sale.  The  defendant 
Leinmlller  purchased  the  crops  at  the  sale, 
it  was  determined  on  a  former  appeal  of 
thu  casL  that  the  crops  were  not  subject  to 
levy  and  sale  as  personal  property,  because 
they  were  yet  growing,  and  immature.  El- 
Uthorpe  V.  ReldesU,  71  Iowa,  316,  32  N.  W. 
Rep.  238.  When  the  case  was  remanded  the 
-only  question  Involved  was  the  amount  of 
damage  done  to  the  crops  by  the  defend- 
ants. The  evidence  shows  that  the  purchaser 
of  the  crops  cut  the  oats,  and  plowed  the 
com.  It  is  dalmed  by  appellant  that  the 
oats  were  cut  when  they  were  unripe,  and 
fin-  that  reaacm  th^  were  greatly  damagea, 


and  that  the  com  vu  Improperiy  culti- 
vated. There  Is  a  square  cozifllct  In  the  evi- 
dence upon  these  questions,  and  we  cannot 
Interfere  with  the  verdict  on  the  ground 
that  it  is  not  sustained  by  Hie  evidence.  No 
part  of  the  crops  was  appropriated  or  token 
by  the  defendants,  except  a  few  sheaves  of 
oats,  worth  from  10  to  15  cents.  We  do  not 
reverse  a  cause  for  a  failure  to  award  nom- 
inal damages.  Portman  v.  Klemlsh,  54 
Iowa,  198,  6  N.  W.  fiep.  265;  Rowley  v. 
Jewett,  56  Iowa,  402,  9  N.  W.  Rep.  353;  In- 
surance Co.  V.  Plndley,  59  Iowa,  591,  13  N. 
W.  Bep.  738;  Machine  Co.  v.  Haven,  65 
Iowa,  359,  21  N.  W.  Rep.  677.  Hiere  is  no 
other  question  presented  for  our  considera- 
tion. The  Judgment  of  the  distxict  court  Is 
affirmed. 


WILLITTS  V.  CHICAGO,  a  &  K.  a  RT. 
CO. 

(Supreme  Court  of  Iowa.    May  18,  189S.) 

SDHFACB  WaTJIK  —  ACTIOK  VUB  OVSHFLUW— LlA- 

BiLiTT  OF  Railroad  Oomvaht  —  Svidbxob— Ix- 

BTBD0TI0S9— D  AM  AOBB. 

1.  In  an  action  against  a  railroad  com- 
pany for  damagea  caused  by  an  ov^ow,  where 
It  appeared  that  an  embanliment  constructed 
as  a  roadbed  through  plaintiff's  land  by  defend- 
ant's predecessor  in  title  prareated  the  surface 
water  from  passing  off,  and  that  plaintifTs 
land  would  iiave  been  relieved  from  the  over- 
flow if  a  ditch  which  was  constructed  along 
the  embankment  for  the  purpose  of  carrying 
off  the  water  had  been  kejrt  open,  a  verdict 
ftw  plaintiff  was  justified. 

2.  The  petition  set  up  a  cause  of  action 
fOr  an  improper  conutruction  of  the  embank- 
ment, but  the  issue  raised  by  the  auswer  and 
reply,  and  on  which  the  case  was  tried,  was  de- 
fendant's failure  to  keep  oi»en  the  ditch.  Held, 
that  the  cause  of  action  was  not  a  single  ope 
accruing  at  the  time  of  the  construction  of  the 
embankment,  but  that  plaintiff  could  recover 
for  all  damages  sostalned  during  the  last  pr^ 
ceding  five  years. 

S.  The  fact  that  defendant  acquired  the 
railroad  after  the  embankment  was  construct- 
ed, and  that  it  was  not  served  with  express 
notice  of  the  nuisance,  and  demand  for  its 
abatement,  was  no  defense  to  the  action,  aince 
it  appeared  that  defendant's  officers  were  fully 
informed  of  the  injury,  and  the;  bad  no  right 
to  presume  that  this  damage  had  been  consid- 
ered and  paid  for  in  the  original  procurement 
of  the  right  of  way. 

4.  It  was  proper  to  instruct  the  Jury  that 
In  allowing  damages  the  jury  should  ronslder 
the  difference  in  the  value  of  the  land  before 
and  after  each  flooding  which  uccurrutl  a 
result  of  the  embankment  during  the  last  five 
yeara,  but  that.  If  plaintiff  planted  crops  on 
the  land  when  it  was  evidently  useless  to  do  so 
because  it  was  certain  to  l>e  flooded,  he  could 
not  recover  the  value  of  such  crops,  though  in 
that  case  the  rental  value  nnd  permanent  in- 
jary  to  the  land  mipht  be  considered. 

5.  The  admission  of  testimony  by  plaintiff 
that  be  planted  crops  t>ecau8e  defendant's  offi- 
cers told  him  that  they  would  drain  the  land 
was  proper,  when  accompanied  by  an  Instruc- 
tion tnnt  the  evidence  could  t>e  considered  only 
as  bearing  on  the  tjuestion  wliy  plaintiff  con- 
tinued to  try  to  cultivate  the  land. 

G.  It  was  proper  to  allow  a  civil  enjrineer 
to  state  that  a  couple  of  culverts  ttirouRh  the 
emtiankmcnt  would  materially  help  in  drain- 
ing the  laud. 
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7.  The  teBtimony  of  wltnesBes  that  they 
were  engaged  Id  cleariiig  out  the  ditch  when 
tbey  heard  of  the  commencemeot  of  the  suit, 
and  that  th^  did  not  finish  work,  but  were 
ordered  to  stop  after  working  part  of  two  dayo, 
could  not  prejudice  defendant,  since  the  work 
referred  to  was  practicallr  eoatempwaneous 
with  the  bringtns  &t  tba  init. 

Appeal  from  district  conrt,  Tan  Bnren 
coimtr;  W.  L  Babb,  Judge. 

The  plaintiff  states  aa  bis  came  <^  action 
that  he  Is  the  owner  of  fhe  land  described; 
that  the  defendant  so  constmcted  its  line  of 
railway  across  sold  lands  as  to  throw  np  an 
embanknmt  whldi  prevents  ttw  surfiice 
water  and  other  water  coming  on  his  lands 
from  flowing  off  in  their  natural  course,  and 
oauses  the  same  to  collect  upm,  flow  back 
OTer»  and  remain  upon  Ids  lands,  to  his  dam- 
age 9QJSO0.  D^ndant  answered,  denying 
generally,  and  averring  that  the  road  was 
conatrncted  In  the  year  1S71  by  the  Burling- 
ton  ft  Southwestern  Railway  Company;  that 
the  construction  was  permanent,  and  In  a 
skUUid.  manner;  that  the  cause  ot  action 
Is  barred,  the  catise  of  actlcHi,  U  any,  having 
accrued  in  1871;  that  ttils  defendant  be- 
came Ihe  owner  of  the  road  in  February, 
1882,  and  has  ever  since  operated  it  The 
case  was  tried  upon  these  issues,  and  on  ap- 
peal was  reversed;  this  court  holding  that 
evidence  of  ftcts  In  avoidance  of  the  idea  of 
the  statute  of  limitations  was  not  admis- 
sible without  bebig  pleaded  in  reply.  SO 
Iowa.  S31,  46  N.  W.  Bep.  916.  After  the 
cause  was  remanded,  the  plalntifT  filed  a  re- 
ply, admitting  that  the  railroad  was  oon- 
strncted  by  tlie  Burlington  ft  Southwestern 
Company  In  1871,  and  Hut  the  defendant 
became  the  owner  In  1882.  Plaintiff  alleged 
that  after  the  constmctloa  tiie  Bnrlli^on  ft 
Bouthwestem  CSompany  attempted  to  make 
a  way  for  the  water  on  i^oIntUf's  land  ob- 
structed by  the  embankmait  to  escape  there- 
from by  cutting  a  ditch  along  the  north  side 
of  the  embankment  within  the  right  of  way, 
but  tliat  the  ditch  has  never  been  sufficient, 
for  the  reason  that  It  was  permitted  to  flU 
up  and  become  obstructed,  and  was  not 
kept  open,  or  large  enough,  although  the 
companies  attempted,  from  time  to  time, 
to  do  so;  that  defendant's  section  foreman 
on  that  port  of  the  road  repeatedly  ymuiised 
to  open  said  drainage,  and  .put  in  culverts 
sufficient  to  drain  said  land;  that  he  did 
some  woik  in  cleaning  said  ditch  nearly 
every  year,  but  has  not  kept  it  sufflciontjy 
open  or  large  enough  to  carry  off  the  water, 
altliough  plaintifl  had  repeatedly  requested 
him  to  do  so.  Defendant's  demurrer  to  this 
reply  being  overruled,  the  case  was  tried 
upon  these  issues,  and  a  verdict  nnd  Judg- 
ment for  the  plaintiff.  Defendant  apptials. 

Sloan  ft  Work,  H.  H.  Ttlmlfle,  nnd  Palmer 
Trimble,  for  appelant  Wherry  ft  Walker, 
for  appellee. 

OIVBN,  J.  1.  The  following  facts  are 
diown  1^  the  evidence  Introduced,  and  are 


not  contradicted  nor  disputed  In  the  testi- 
mony: The  plaintiff  was  the  owner  of  tha 
land  described  In  1871  and  ever  sluoe.  In 
that  year  the  Burlington  &  Southwestern 
Railway  Company,  having  acquired  a  right 
of  way  over  said  land,  constructed  a  solid- 
embankment  thereon  as  a  roadbed  from  a 
point  on  the  east  line  of  said  land  southwest- 
erly aoroBB  it  to  Indian  creek,  a  ^ort  dis- 
tance west  of  the  west  line  of  the  land.  A 
bridge  was  constructed  across  Indian  creek 
of  BofficiOTt  capacity  to  carry  off  all  water 
flowing  in  that  stream.  In  conseqnence  of 
the  conformaticm  of  said  land  and  the  build- 
ing of  sold  embankment  the  surface  water 
falling  upon  the  land  and  coming  thereon 
from  the  hills  north  and  west  of  It  was  pre- 
vented from  flowing  from  the  land  as  It 
natnrally  would  but  for  the  embankment 
Because  of  the  embankm^t,  the  surface 
water  stood  upon  said  land  until  carried  off^ 
by  settling  Into  the  earth  and  by  evaporOf 
tlon.  About  the  year  1S77  the  Burlington  ft 
Southwestern  Railway  OHupany  cut  a  dltcb- 
along  the  north  side  of  the  embankment 
within  the  right  of  way  for  the  purpose  ot 
carrying  said  surface  water  south weeteriy 
into  Indian  cre^  By  reason  ot  this  dlt^ 
becoming  obstructed  with  sediment  and  de- 
bris from  time  to  time,  It  foiled  to  cany  off 
the  surface  water  from  plain  tUTs  land.  The 
ditch  was  several  times  wholly  or  partially 
cleared  1^  auh  of  these  oompaniea  while 
operating  the  road,  but  was  not  kept  so  as 
to  drain  the  soiface  water  ftom  j^aintUTa- 
land.  This  railroad  was  operated  by  the 
Burlington  ft  Southwestern  Railway  Com- 
pany and  its  receiver  until  Febmary,  1882, 
fdnce  which  time  it  has  been  owned  ant 
operated  by  the  d^tmdant  compai^. 

2.  Appellant  cites  the  rule  of  the  common 
law,  namdy,  "that  surface  water  is  a  com- 
mon  enemy,  which  every  landowner  may  re- 
pel at  pleasure  and  refuse  to  receive  <m  hia 
land,"  and  contends  that  this  Is  the  rule  in 
Iowa  as  between  individual  landowners,  and 
alike  applicable  to  individuals  and  railroad 
oompanles.  Several  cases  are  dted  wherein 
this  rule  has  been  so  applied,  notably  Rail- 
road Co.  V.  SteveoB,  78  InA.  278;  O'OtMuuMr 
V.  Roili-oad  Co.,  62  Wis.  626,  8  N.  W.  B^. 
287.  The  rule  of  the  dvll  law  is  that  the 
lower  lanfl  owes  to  tho  higher  land  the  serv- 
ice or  servitude  of  being  bound  to  receive  aU 
of  the  water  which  naturally  (without  tb* 
hand  of  man)  flows  down  upon  it.  llie  fol- 
lowing extract  from  the  case  of  SuUens  v. 
Railway  Oa,  74  Iowa,  66ft,  38  N.  W.  B^ 
545,  wlU  show  that  neither  of  these  rule* 
has  been  adopted  In  Iowa  statute  aa  In 
some  of  the  states,  nor  followed  without  qual- 
ificatlCHi  by  tlds  court.  It  Is  there  SBld,  In 
^leaking  of  the  case  of  Abbott  r.  Bailway 
Co.,  83  Mo.  271.  as  follows:  "That  case  ad- 
heres to  the  common-lnw  rule,  and  seems  to 
depend  In  part  upon  the  fact  that  by  the 
statutes  of  Missouri  the  common  law  la  made 
the  rule  of  action  and  decision  In  that  state.. 
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In  this  state  there  la  no  reqidrement  ot  tliat 
kind,  and  we  are  free  to  determine  the  ques- 
U<His  InTolred  according  to  soc^  rules  of  law 
as  shall  seem  to  as  to  be  applicable.  The 
dlfflctil^  which  mnst  aometlmes  arise  from 
attempts  to  apply  ttie  strict  rale  of  the 
common  law  to  all  cases  Is  Uluatmted  hj  the 
fact  that  the  supreme  comt  of  Missouri  was 
constrained  to  abandon  it  in  two  cases,  which 
were  oTerroled  in  the  one  cited  above.  Bach 
case  must,  of  necessity,  depend  largely  upon 
its  facta.  Bt«i  in  those  states  where  the 
common  law  prevails  the  courts  hold  that  the 
landowner  must  improve  his  property  in  a 
Teas<Miable  manner.  Hosher  v.  Railway  Co., 
tiO  Mo.  329;  Abbott  v.  Railway  Co.,  supra; 
PettJgrew  v.  EvansvUle,  25  Wis.  229.  But 
persons  exercising  this  right  to  Improve  and 
ameliorate  the  conditicm  of  their  own  land 
must  exercise  it  In  a  careful  and  pru- 
dent way.  Each  proprietor.  In  such  case,  Is 
left  to  protect  his  own  lands  against  the 
common  enemy  of  all,  so  as  to  occasion  no 
mmecessary  inconvenience  or  damage  to 
plalntur.  McCormlck  v.  Railway  Co.,  57  Mo. 
433.  See,  also,  Benson  v.  RaUway  Co.,  78 
)Io.  S04.  This  court  said  In  Livingston  v. 
McDonald,  21  Iowa,  172,  that  the  rules  of 
the  dvil  law,  so  far  as  they  deny  to  the  up- 
per owner  the  right  to  collect  the  water  in 
a  body,  or  precipitate  It  In  greatly  increased 
or  unnatural  quantities  upon  his  neli^bor,  to 
the  substantial  Injury  of  the  latter,  we  deem 
to  be  Just  and  equitable;  and  to  this 
extent  it  is  supported  by  the  weight  of  au- 
thority in  the  common-law  cotirts.  It  also 
said:  'We  recognize  the  general  rule  that 
each  may  do  with  his  own  as  he  pleases,  but 
we  also  recognize  the  qualification  that  each 
should  so  use  his  own  as  not  to  Injure  his 
neighbor.*  Id.  173.  The  same  prindple  as 
applied  to  the  obstruction  of  a  flow  of  sur- 
face water  from  the  dominant  to  the  serv- 
ient estate  was  recognized  In  Drake  v.  Rail- 
way Co.,  63  Iowa,  302,  19  N.  W.  Rep.  215. 
The  rule  thus  far  adhered  to  by  this  court 
seems  to  be  Just,  and  we  do  not  think  there 
Is  sufficient  cause  to  abandon  It.  The  rea- 
sons fbr  requiring  that  tmprovemoits  on 
land  be  so  made  as  to  do  no  unnecessary  in- 
Jory  to  other  lands  apply  with  especial  force 
to  the  construction  of  railways."  It  will  be 
seen  from  this  case  and  Livingston  v.  Mc- 
Donald, 21  Iowa,  Idl,  that  neither  of  the 
rules  above  stated  have  been  adopted  In 
their  entirety  In  this  state,  but  that,  in  com- 
mon with  the  courts  of  mnny  of  the  states, 
"we  are  free  to  determine  the  questl<His  in- 
volved according  to  such  rules  of  law  as  shall 
seem  to  us  to  be  applicable."  It  Is  clearly 
the  rule  In  this  state  that  persons  exercising 
the  right  to  improve  the  condltlMi  of  their 
ovm  land  must  exercise  it  in  a  careful  and 
prudent  manner,  so  as  to  occasion  no  un- 
necessary inoonvenlence  or  damage  to  the 
servlrait  owner;  or.  In  other  words,  while 
each  may  do  with  his  own  as  he  plenses, 
he  must  do  SO  In  a  manner  not  to  mmecessor 


rily  Injure  his  neighbM'.  There  being  evi- 
dence tending  to  show  that  the  defendant 
and  Its  predecessor  could  have  relieved  the 
plaintiff's  lands  from  the  surface  water  by 
keeping  open  the  ditch  that  was  cot  for  that 
purpose,  there  was  no  error  In  overruling  the 
defendant's  motl<m  for  a  verdict,  nor  In  the 
giving  and  refusing  instructions  as  to  the 
rule  in  respect  to  surface  water.  Hie  case 
being  so  exactly  within  the  rule  announced 
In  Sullens*  Case,  it  is  hardly  necessary  that 
we  refer  to  other  authorities.  See,  as  relating 
to  the  subject,  the  following  cases:  Drake  v. 
Railway  Co.,  63  Iowa,  303,  19  N.  W.  Rep. 
215;  Id..  70  Iowa,  69.  28  N.  W.  Rep.  804; 
Moore  V.  Railway  Co.,  75  Iowa,  263,  39  N. 
W.  Rep.  390;  Noe  v.  Railway  Co.,  76  Iowa, 
360,  41  N.  W.  Rep.  42;  Wharton  v.  Stevens. 
(Iowa.)  50  N.  W.  Rep.  662;  Hunt  v.  RaUway 
Co..  (Iowa.)  52  N.  W.  Rep.  6«a 

3.  It  is  claimed  on  b^ialf  of  defendant 
that,  as  the  obstruction— the  embankment — 
was  a  permanent  structure,  the  cause  of  ac> 
tion  is  single,  and  for  all  damages  present 
and  prospective;  that,  being  single,  the 
cause  of  action  accrued  at  the  time  of  the 
first  injury,  to  wit,  In  1872,  more  than  five 
years  before  the  commencement  of  this  ac- 
tion; and  that,  therefore,  the  action  Is 
barred.  While  It  may  be  said  that  the  cause 
of  action  as  stated  In  the  i>etltion  is  for  an 
improper  construction  of  the  embanlunent, 
yet,  in  view  of  the  answer  and  reply,  that 
is  not  the  Issue  upon  which  the  case  was 
tried,  but  rather  for  a  failure  to  maintain 
the  ditch  In  proper  condition  to  carry  off  the 
surface  water.  The  cause  of  the  Injury  thus 
alleged  was  not  permanent,  but  only  that 
which  could  be  reasonably  and  readily  re- 
moved, and  with  the  removal  of  whit^  the 
injury  would  cease.  In  each  of  the  cases 
dted  the  cause  of  tne  Injury  was  perma- 
nent, and  consequently  damages  might  at 
once  be  fuUy  recovered.  Appellant  contends 
in  argument  that  the  ditch  along  the  em- 
bankment was  not  Intended  to  drain  the  de- 
fendant's land,  but  was  a  mere  right  of  way 
ditch,  and  that  it  was  made  to  carry  the 
water  from,  instead  of  to,  Indian  creek.  We 
do  not  so  understand  the  evidence.  Tme, 
the  plnlntitr,  in  speaking  of  the  condition 
of  the  ditch,  and  that  It  did  not  carry  off  the 
water,  gave  as  a  reason,  "it  has  to  run  up 
hill,"  basing  his  answer,  no  doubt,  upon  the 
obstructed  condition  of  the  ditch.  Henry 
Rastoffer,  who  worked  upon  that  section, 
says:  "The  ditch  commences  about  19  or 
^  rails  east  of  the  west  line  of  the  plain- 
tiff's land,  and  empties  into  Wolf  branch, 
running  alongside  of  the  track.  Inside  of  the 
right  of  way  fence."  There  is  no  evidence 
In  confilct  with  this,  nor  with  the  conclusion 
that  the  ditch  was  designed  to  carry  off  the 
smrface  water  from  plalnrlff'9  land  as  well 
as  from  the  south  side  of  defendant's  right 
of  way.  The  cause  of  action  not  being  sin- 
gle, nor  the  damages  prospective,  the  plaln- 
tifTs  right  to  recover  damages  sustalneu 
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within  the  flre  years  next  preceding  the 
bringing  of  this  action  was  not  barred. 

4.  Appellant  further  contends  that,  com- 
ing Into  tlie  ownersUp  of  tlie  railroad  as  it 
did,  it  is  not  liable  to  the  plaintUC  until  "ex- 
press notice  of  the  nuisance  and  demand 
for  its  abatement  was  served  up(Hi  it." 
There  can  be  no  donbt  bat  that  the  defend- 
ant's offlceia  were  fully  informed  of  the 
fiict  of  the  Injury  complained  of.  It  is  evi- 
dent that  they  knew  not  only  the  conditions, 
but  the  cause  thereof.  It  is  said  that  la 
the  absence  of  notice  the  defeadant  might 
presume  that  tills  damage  had  been  taken 
Into  consideration  and  paid  for  In  the  origi- 
nal procurement  of  the  right  of  way.  The 
defendant  had  no  right  to  so  presume.  Such 
damages  are  not  an  element  In  assessing 
right  of  way  damages.  See  Drake  r.  Rail- 
way Co.,  supra, 

6.  Appelant  complains  of  the  measure  of 
damages  submitted  to  the  Jury.  The  court 
Instructed  the  Jury  that  they  could  only 
allow  for  damages  sustained  within  the  Ave 
years  nest  prior  to  the  bringing  of  this 
stilt,  and  then  as  follows:  "In  arriving  at 
this,  you  will  find  the  diCTerent  times  that 
it  was  flooded  with  water  during  said  five 
years,  caused  by  said  embankment.  If  any. 
Then  take  the  value  of  the  land  eacdi  time 
before  the  flooding  and  after  such  flooding, 
considering  the  condition  of  the  land  as  to 
crops  as  well  as  other  elements  In  arriving 
at  tliia  difference  of  value,  and  the  difference 
In  value,  If  any,  would  be  the  damage  on  ac- 
count of  any  particular  act  of  flooding,  and 
the  aggregate  of  said  sums,  If  any,  will  be 
the  amount  of  your  verdict  But  If  yoa 
And  from  the  evidence  that  It  was  folly  evi- 
dent to  the  plalntlCT  at  any  time  that  It  was 
useless  to  plant  any  crop  upon  any  part  of 
the  land  in  question  because  it  was  certain 
to  be  flooded  and  destroyed,  and  that  plain- 
tiff, notwithstanding  such  fact,  planted  a 
crop  upon  the  same,  and  it  was  destroyed 
by  water  wIil<A  was  caused  to  stand  upon 
&ame  by  said  embankment,  then  the  value  of 
tlie  crop  planted  upon  the  same  under  such 
circumstances  Is  not  an  element  which  you 
should  consider  In  estimating  his  damages, 
but  you  might  consider  the  rental  value 
and  permaneat  Injury  to  the  land.  If  any, 
tmder  such  circumstances  in  estimating  his 
damages."  This  Instruction  Is  clearly  with- 
in the  rule  In  Drake  t.  Ballway  Co..  supra. 
Sullens  V.  Railway  Co.,  supra;  and  Peden 
V.  Hallway  Co.,  78  Iowa,  m,  42  N.-  W.  Rep. 
Q25. 

0.  Appellant  complains  of  certain  rulings  of 
the  court  in  admitting  testimony  over  his 
objection.  Plaintiff  was  asked  if  bridge  62 
was  suiOcdent  to  carry  off  the  water  coming 
down  Wolf  branch,  to  YAaxb  he  aniiwered, 
"It  would  be  it  it  wasn't  for  the  watrar  nm- 
ning  from  Indian  creek."  Wolf  branch  to 
the  channel  Into  which  the  dltdi  along  the 
embankment  emptied,  aiul  through  which  It 
flowed  Into  Indian  cretdc  While  there  was 


nO'CompIalnt  as  to  the  capacity  of  bridge  62, 
there  was  no  error  in  admitting  the  evi- 
dence, as  it  related  directly  to  the  drainage 
of  plaintiff's  land.  It  Is  said  that  the  wlt^ 
ness  was  not  shown  to  have  the  requUta 
skill  to  form  an  opinion  as  to  the  sufllclency 
of  the  bridge.  It  appears  he  answered  from 
actual  observation.  Plaintiff  was  permitted 
to  testify  that  his  reason  for  planting  crops 
was  that  Hosford  and  Smith,  officers  con- 
nected with  Hie  management  of  the  road  be- 
fore appellant  acquired  It,  had  promised 
to  drain  his  land.  The  court  Instructed  that 
this  evidence  was  received  only  for  tiie  pur- 
pose of  bearing  upon  the  question  as  to 
why  the  plaintiff  continued  to  try  to  culti- 
vate the  land,  and  that  it  should  not  be 
considered  for  any  other  purpose.  Evidence 
as  to  the  cultivation  of  crops  prior  to  the 
flve  years,  and  Hie  effect  that  the  water 
had  thereon,  was  Introdnced  as  tending  to 
show  the  effect  of  the  water  on  the  land 
during  the  five  years.  With  this  Instruc- 
tion there  was  certainly  no  error  In  admit- 
ting the  evidence.  Mr.  Biu*ton,  a  dvil  en- 
gineer, was  permitted  to  answer,  over  ap- 
pellant's objection,  that  a  couple  of  culverts 
through  the  embankment  would  help  mate- 
rially In  draining  the  land.  This  evidence 
was  proper,  as  showing  one  of  the  means  by 
which  appellant  could  have  avoided  the  In-  ' 
Jury  complained  of.  A  witness  was  permit- 
ted to  testify  that  the  embankment  was 
raised  two  or  three  inches  In  1880.  There 
was  no  pretense  tliat  this  change  tat  the  em- 
bankment affected  the  flow  of  water,  and, 
while  the  evidence  was  Immaterial,  It  waa 
certainly  without  prejudice  to  appellant. 
Several  witnesses  were  permitted  to  testify 
tliat  they  were  engaged  in  cleaning  out  ttie 
ditch  at  the, time  they  heard  of  the  com- 
mencement of  this  suit;  that  they  did  not 
finish  work,  but  were  ordered  to  quit,  and 
that  they  bad  worked  part  of  two  day  a  It 
is  probable  that  Uils  work  was  bdng  done  on 
the  day  the  suit  was  brought  and  the  day 
following.  It  was'  certainly  so  near  that 
time  as  that  no  prejudice  can  result  from 
admitting  that  evidence.  Our  examination  of 
the  case  leads  us  to  the  conclusion  that 
the  Judgment  of  the  olstrlct  court  should 
be  affirmed. 


BARKER  T.  BURIilNOTON,  G.  B.  *  N.  RT. 
CO. 

(Supreme  Court  of  lows.    May  22,  1803.) 

Mastbb  and  Sbkvast  -Risks  op  Emplotsiest  — 
Mkasurb  op  Dauaobb. 

1.  Plaintiff,  a  conductor  od  defendant's 
freight  train,  waa  ordered  by  the  train  master 
to  hurry  and  looses  some  brakes,  and  ran  to 
overtalie  the  cars,  which  were  moving  at  six 
miles  per  hum.  He  dimbed  up  the  side  of 
a  car,  and  was  struck  by  an  awning  of  an  hotel 
owned  by  defendant.  The  only  way  fn  which 
the  brakes  could  be  loosened  was  as  attempted 
by  plaintiff,  and  in  his  haste  he  did  not  see 
the  awning.    Hdd,  that  though  plaintiff  knew 
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»f  Its  exfatencc,  and  tbat  It  wu  dangmma,  his 

m';:li^ace  was  a  question  for  the  jury.  ' 

'2.  When  injured,  plaintiff  was  30  years 
uld,  his  expectancy  of  life  was  34  years,  and 
he  was  earning  $ti5  per  month.  He  was  coa- 
fiofd  to  his  bed  for  one  week,  and  conld  not 
work  for  three  months,  nor  perform  labor  of 
itif  sort,  ^cent  chores,  for  nine  months.  There 
was  also  eriaence  that  plaintiff  was  perma- 
nently disabled  from  foUowiug  hts  business  as 
mnductor  of  a  freifrht  train.  Bcld,  that  a  Ter- 
dict  awarding  bim  $7,600  was  not  excesaiya. 

Appeal  from  district  court,  IHckliiaon  oona- 
tj;  Georce  H.  Garr,  Judge. 

Action  to  reoorer  for  Injnrlea  alleged  to 
h.ire  been  Biutaliied  by  plaintiff  In  oanae- 
iiumoe  of  negUgoice  on  the  part  ot  detmi- 
flnt.  Tbere  was  a  trial  br  Jury,  and  a  rerdiot 
:ind  lodgment  for  plaintiff.  The  defendant 
appeals. 

J.  W.  Ooiy  and  &  K.  Ttucff,  tor  appeOaut 
Parker,  Funk  &  Oadton,  fiv  ^ppeDea 

B0BIN80N.  aj.  In  Febmacy,  1890,  plain- 
tiff was  In  the  employmemt  of  defendant,  as 
utrndnotor  ot  a  freight  train.  His  ordlmiry 
run  was  ftom  EstherriUe  to  a  aiding  near 
BcAiA  Orleau,  at  S^t  Lake,  where  loe  was 
being  loaded,  and  back  to  BstherrUla  At 
that  time  there  was  a  railway  platform  sonth 
at  the  iKitel,  over  a  part  of  which  waa  an 
awning  Aoot  00  feet  In  length,  eonstmcted 
to  protect  paasengera  who  should  be  there  for 
trains.  On  a  day  of  the  month  named,  plain- 
tiff left  BsuierrlUe  with  his  train,  which  was 
made  iv  of  tmsty  can,  m>d»  orders  to  set 
oat  a  port  of  them  on  a  side  track  at  the  Ho- 
td  Orleans^  and  to  ta^  the  remainder  about 
80  rods  forthw  west,  Co  a  point  where  ice 
was  betaig  loaOed.  When  he  arrived  near  the 
botd,  he  foond  loaded  cars  standltag  on  the 
main  track,  between  tho  switches.  He 
slackened  the  speed  of  his  train.  Intending  to 
set  ont  some  of  the  cars,  as  he  had  been  oi^ 
dered  to  do,  and  to  couple  onto  the  cars  oa 
the  jwain  line.  The  englnft  had  been  Hnrf^^wj 
from  EethervUle,  was  at  the  west  end  of  the 
tnUn  It  was  drawing,  and  hod  reached  the 
loaded  oan.  Plaintiff  was  on  a  oar  near  the 
mgine^  bat  before  It  reached  the  platform  he 
descended,  and  met  tme  Forrest,  who  waa 
the  train  maater  of  defendant,  und  his  atq>e- 
rior  In  authority.  Forrest  said  to  him: 
*-Damn  It;  th^  are  waiting  for  cam  down 
tun.  Where  have  yon  be»?  Couple  that 
engine  onto  these  can.  Back  them  rlfl^t  up 
to  the  main  line.  Take  everything  up  to  the 
ride."  lii  obedience  to  that  direction,  plains 
dff  oou^ed  the  engine^  whteh  was  mo^ng 
tiltfwly,  to  the  loaded  cars,  and  stepped  out  to 
»De  side.  Forrest  took  charge  of  the  train, 
and  gave  the  signal  for  backing.  Plaintiff 
then  started  eastward  to  go  onto  the  fore- 
most car  of  his  train,  when  Forrest  suld  to 
liim,  "The  brakes  are  set  on  those  cars,"  re- 
ferring to  those  to  which  the  engine  bad  Just 
liefn  coupled.  That  was,  in  effect,  an  order 
to  loosen  the  brakes,  and  plaintiff  at  once 
stiirted  westward,  nmuiiig  to  overtake  the 
loaded  cars;  climbed  up  the  side  of  the  coie 


next  to  tbe  engine,  to  loosm  the  brakes;  and. 
Just  as  he  had  L-eacihed  the  top,  was  struck  In 
tbe  back  by  a  comer  of  the  awning,  and  re- 
c^ved  the  Injuries  of  wtddi  he  complains. 
Tbe  ^aintiff  charges  defOkOant  witli  negli- 
gence In  maintaining  the  awning  In  the  posi- 
tion In  which  It  was  at  the  time  of  the  acci- 
dent; In  running  the  train  towards  It  at  too 
rapid  a  rate  of  speed  while  he  was  apon  It; 
and  in  orderliv  bhn  to  go  upon  It,  to  loosen 
the  brakes,  whUe  It  was  being  so  run.  Tlie 
defendant  denies  negligence  on  Its  part,  and 
avers  that  pUdntUt  waa  injured  Iqr  reasm  ct 
his  own  negllgemie. 

1.  The  car  which  plaintlfl  was  climMng 
when  injtured  was  <me  of  defendant's  ordU 
nary  box  cars.  There  Is  nothing  to  aliow  that 
he  vras  ascending  it  In  anyway  othw  than  the 
usual  manner,  and  the  evldoioe  Is  ample  to 
sustain  the  charge  of  negigenee  ta  the  part 
of  defoidant  In  nifttw*ft*«teg  Qie  awning  In 
the  oonditloii  in  which  it  waa  when  the  sect* 
dent  ooooired:  That  it  was  so  n^^igmt  Is 
not  dcsded  with  any  apparent  confidence. 
But  i^mdant  contends  that  plulftfff  had  as- 
sumed tbe  usual  risks  of  Its  servioe,  and  the 
perils  which  he  incurred  from  structures 
which  were  vlalUe  and  w^  known  to  him, 
and  that,  lemahning  bi  its  servioe  af^  ob- 
tainlng  the  knowledge  he  possessed  of  the 
awntaift  he  waived  all  ri^  to  reoovor  for  in- 
jniiea  which  he  nd^t  sustain  try  reasm  of 
its  ezlstenoe.  Tlw  plaintlfl  had  known  of  the 
awning  three  or  fbur  years  when  he  was 
hurt  He  had  been  employed  on  the  raUwa>' 
of  the  defendant,  fkom  Bstherville  to  Spirit 
Lake,  10  or  12  months  before  tbe  accident, 
and  had  unloaded  flr^ht  under  the  awning 
many  times.  It  was  familiar  to  him,  and  he 
and  his  ooemployes  had  frequently  sp<dun  of 
It  as  dangerous.  The  aodd^t  occurred  In 
the  daytime^  wlien  the  danger  he  incurred  in 
doing  what  he  attempted  while  the  train  was 
passing  the  awning  could  have  been  seen 
readily.  The  general  rule  Is,  aa  claimed  by 
avpdlant,  that  a  person  who  accepts  employ- 
ment with  knowledge  of  Its  risks  does  ■(>  at 
his  peril,  and  has  no  claim  tm  tils  emplt^w 
for  indemnity  on  account  of  such  risks,  and 
Uiat  If  the  employe  ranalns  in  tlie  servioe  ot 
his  empk^er  without  objectlcm,  and  vrithout 
promise  ot  a  tdiange,  after  obtalnlfig  knowl- 
edge of  special  hazards  not  known  to  him 
when  the  service  was  entered,  he  will  be 
deemed  to  have  waived  a  ri^t  to  ctxnpensa^ 
Hon  for  injuries  which  he  may  sustain  by 
reason  of  such  hazards.  Wells  v.  Bailway 
Co.,  S6  Iowa,  624,  9  N.  W.  Bep.  304,  and  coses 
therein  cited;  Overby  v.  BaUway  Co.,  (W. 
Va.)  16  S.  £.  Bep.  613.  But  there  are  exoep- 
tloos  to  the  general  rule,  and  acts  whl(^ 
would  be  n^llgent  under  some  circumstances 
may  be  the  result  of  reasonable  diligence  and 
due  care  under  others.  An  employe  may 
sometimes  do  without  negligence  when  or- 
dered by  a  superior  what  would  be  negli- 
gent if  done  voluntarily.  Raybum  v.  BaU- 
way Co.,  74  lowu,  U4U,       a.  W.  B^.  OOtt, 
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and  38  N.  W.  Rep.  530;  Frandsen  t.  Railway 
Co.,  36  Iowa,  375;  Greenleaf  t.  Railroad  Co., 
29  Iowa,  47.  There  are  cases  where  a  srib- 
ordlnate  may  disobey  the  order  of  a  superior 
when  to  obey  would  be  n^igcnt;  as,  where 
the  order  cannot  be  obeyed  with  reasonable 
regard  for  the  safety  of  human  life.  Hawley 
V.  Railway  Co.,  71  Iowa,  726,  29  N.  W.  Rep. 
7S7;  Wescott  T.  Ballroad  Co.,  (Mass.)  27  N. 
E.  Rep.  10;  Patt  Ry.  Ace  Law,  ii  334,  335. 
But  an  employe  is  not  required  to  use  the 
highest  degree  of  care  and  diligence  which  is 
possible.  AlMolute  perfecti(»i  in  that  respect 
is  not  required.  Greoileaf'T.  Railway  Co., 
33  Iowa,  57.  "Negligence  Is  the  failure  to  do 
what  a  reasonable  and  prudent  person  would 
ordinarily  have  d<Hie  under  the  dreomstances 
of  the  sitnatlon,  or  doing  what  such  a  person, 
under  the  existing  circumstanced,  would  not 
nave  done.  The  duties  are  dictated  and 
measured  by  the  ^gendes  oi  the  occasion." 
Railroad  Co.  t.  Jones,  95  U.  S.  439.  In  1 
Shear,  ft  R.  Neg.  S  213,  it  Is  said:  "The  mere 
technical  fact  of  the  servants  knowledge  of 
a  defect  is  not  snffldent  to  exonerate  the 
master,  If,  for  any  reason,  the  serrant  for- 
gets it,  and  is  not  in  fault  In  forgetting  it,  at 
the  precise  time  he  suffers  thereby.  In  analo- 
gy to  the  principles  already  stated  under  the 
head  of  'C<Hitributory  Negligence,'  the  serv- 
ant's rights  are  not  prejudiced  by  his  forget- 
fulnesa  or  failure  to  observe  a  defect,  under 
the  influence  of  sudden  alarm,  or  of  an  ur- 
gent demand  for  speed,  or  if  his  duties  are 
such  as  necessarily  to  absorb  his  whole  at- 
tention, leaving  him  no  reasonable  opportuni- 
ty to  look  for  defects."  See,  also.  Id.  I  89; 
Plank  T.  Railroad  Co.,  60  N.  Y.  607;  Snow  v. 
Railroad  Co.,  8  Allen.  447.  In  Hosic  v.  Hall- 
way Co.,  75  Iowa,  684.  37  N.  W.  Rep.  963.  It 
appeared  that  a  brakonan,  had  occasion  to 
pass  over  a  oar  wblcb  was  so  loaded  that 
the  passage  oould  not  be  made  without  dan- 
ger to  himself,  and  tliat  he  must  hare  known 
that  fact  before  he  wait  upon  the  car.  He 
attempted  to  pass  ot^  It.  but  fell  trom  It  to 
the  ground,  and  received  Injuries  for  which 
he  souj^t  to  recover.  TUB  court  said  that 
whether  Ue  was  negligent  In  what  he  did  de- 
pended up<m  an  the  drtitaxnstances  of  the 
case;  that  the  efficimcy  of  the  railway  serr- 
Ice,  and  ttie  due  protection  of  life  and  proper- 
ty, require  pnnnpt  obedloice  to  orders,  and 
prompt  discharge  ot  duties,  on  the  part  of 
employes,  espedally  In  regard  to  the  manage- 
ment of  moving  trains;  and  that  It  would  not 
do  to  malce  the  subor^nate  Judge  of  <Aie  pro- 
priety of  obeying  an  order.  See,  also,  Frand- 
sen  T.  Railway  Co.,  36  Iowa,  375.  In  this 
cose  the  r«nart:  of  Forrest  to  piwfaittir  wh«i 
the  latter  reached  Hotel  Orleans  showed  Irri- 
tation, by  reason  of  supposed  dday  on  his 
part,  uid  a  necessity  for  haste.  Hie  direc- 
tions he  thsa  received  were  contrary  to  thoae 
given  him  at  EsthervlH^  and  which  he  had 
communicated  to  his  brakuneao.  When  be 
was  told  tliat  the  brakes  on  the  loaded  oars 
were  set,  and,  tn  effect,  to  loosen  them,  he 


was  about  100  feet  east  of  tbe  awning,  and 
on  the  same  side  of  tlie  track,  the  cars  were 
moving  westward  at  an  IncreaslDg  rate  of 
speed,  which  was  then  from  4  to  6  miles  an 
hour.  He  ran  to  overtake  the  car,  which  he 
ascended,  and,  as  be  was  g(^g  up,  turned 
his  face  towards  the  east,  td  see  that  the 
brakemoi  did  not  cut  tbe  trains  as  they  liiiil 
been  ordered  to  do  at  Esthervllle.  The  only 
way  in  which  the  brakes  could  be  loosened 
was  for  some  one  to  climb  the  car  as  he  was 
doing,  and  at  the  time  he  was  not  looking  at 
the  awning,  and  did  not  think  of  it.  It  was 
natural  that  he  diould  have  been  somewhat 
confused  by  13ie  langange  and  conduct  of  For- 
rest and  tiie  haste  demanded,  and  that  his 
mind  should  have  been  fully  occupied  wltli  the 
effort  required  to  execute  the  dlrectloas  given 
him.  Whether,  under  these  drcmnstancea  he 
was  negligent  in  not  remembering  and  avoid- 
ing the  awning  was  clearly  a  question  of  fact 
for  the  determination  of  the  Jury.  The  cases 
upon  which  appellant  relies  are  not  in  conflict 
with  the  conduBlons  we  reach.  In  McKee  v. 
Railway  Co.,  (low%)  50  N.  W.  Rep.  209,  it 
appears  that  the  employe  injured  exposed 
himself  voluntarily,  and,  vrlthout  any  oooa^ 
slon  to  incur  unusual  risk,  placed  blmadf  in 
a  poBitlon  In  which  he  came  In  contact  with 
a  wing  fence,  of  which  he  had  knowledge, 
and  which  he  would  have  avoided  had  be 
used  ordinary  care.  The  facts  Invcrived  In 
Phltt  V.  RaUway  Co.,  aowa,)  51  N.  W.  Rep. 
254,  were  that  the  person  injured  knew  be- 
fore the  aocident  occurred  that  the  roo£  of 
tbe  depot  building  projected  over  tbe  track; 
that  he  was  engaged  in  pushing  a  oar  along 
the  track;  that  the  car  was  higher  and  wider 
than  ordinary  frel^^t  cars,  and  that  be  knew 
that  such  was  the  case;  that  there  was  uo 
emergency  which  required  him  to  expose  him- 
self to  danger,  but  that,  without  looldng  for, 
or  taking  any  preoauttfms  to  avoid,  danger, 
be  ascended  the  car,  and  was  oanght  between 
it  and  the  roof  of  tbe  building,  and  Injured. 
In  Bengston  v.  Railway  Co..  (Minn.)  SO  N.  W. 
Bep.  631,  It  was  hdd  that  the  onploye  bad 
assumed  the  risks  from  the  acts  of  negligence 
which  caused  his  deaUi.  In  Oveitiy  t.  Rail- 
way Co.,  supfa.  It  was  held  that  the  Injuries 
for  which  a  recovery  was  sou^t  were  re- 
ceived In  consequence  of  an  effort  made  Irr 
the  person  Injured  in  direct  vtolaUon  of  a  role 
at  the  company,  with  which  be  bad  asreed 
to  comply.  Tbere  was  no  sudden  alarm,  no 
argent  demand  for  speed,  and  his  duties  were 
not  of  suoh  a  character  as  netsessailly  to  ab- 
sorb bis  attention.  Tbe  faeta  involred  In 
Helfricb  r.  Railway  Co.,  (Utah,)  28  Paa  Rep. 
295,  showed  that  tbe  employe  was  kQIed  In 
consequence  of  gross  carelessness  on  his  port 
Tbe  case  of  Hsk  t.  Railroad  Co.,  (Mass.)  33 
N.  E.  Rep.  610,  Is  also  cited  Hie  plaintiff  ha 
that  case  appears  to  have  been  injured  while 
engaged  In  performing  the  ordinary  duties  of 
bis  employment  He  was  cbargeaUe  wttb 
knowledge  of  tbe  rlife  which  he  Incuned,  and 
does  not  appear  to  have  been  acting  under 
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drcumstanoefl  which  excnsed  his  failure  to 
ranembor  it 

2.  The  amount  of  tiie  Tefdlot  and  Judgment 
to  $7,660.  Appellant  contends  tiiat  It  ia  ex- 
oessire.  Wli«i  Injured,  the  plaintiff  waa  80 
years  of  a^e,  his  expectancy  of  Ufe  was  84 
years,  and  he  was  earning  $is5  per  month,  as 
conductor.  He  testlflea  that.  In  consequenoe 
of  his  Injuries,  he  was  confined  to  his  bed  one 
week,  was  nnable  to  perform  labor  of  any, 
bind  for  three  months,  and  was  unable  to  per- 
form manual  labor,  exceptliv  a  few  chores,  for 
nine  months;  that  he  suffered  severe  pain  for 
about  three  days,  and  after  that  time  did  not 
suffer  much, unleashe  was  moTing;  ttiat.^ce 
the  expiration  of  nine  months  from  the  date  of 
the  lujury,  he  has  done  stone  light  work  on  a 
farm,  and  has  hunted  ducks  for  the  market,  but 
has  been  nnable  to  do  lifting  or  heary  work; 
that  the  conductor  of  a  freight  train  Is  re- 
quired to  do  various  kinds  of  lifting,  and  to 
set  brakes;  that  he  has  been  unable  to  do 
that  kind  ot  work;  and  that  the  twisting 
movements  required  to  set  brakes  causes  him 
jfreat  pain,  and  for  a  time  disables  him  to  do 
work  of  any  sort  A  pliysldan  examined  the 
plaintiff  at  the  time  of  the  trial,  which  was 
about  one  jmr  and  ten  months  after  the  In- 
Jury  vras  received,  and  testified  that  he  did 
not  find  any  mark  or  indication  of  Injury, 
and  ascertained  nothing  In  regard  to  It,  ex- 
cepting what  plaintiff  told  him;  also  that  a 
physician  should  be  able  to  ascertain  by  such 
an  examlnatlMi  whetli«'  the  Injuries  exi»t  as 
claimed.  But  be  also  stated,  la.  effect,  that 
If  the  condition  of  plaintiff  was  correctly 
shown  by  his  testimony,  his  Injuries  were 
probably  permanent  The  plaintiff  and  the 
idiysidans  were  the  only  witnesses  who  testi- 
fied in  the  case,  and  the  Jury  were  authorized 
to  find  from  the  testimony  given  that  plain- 
tiff was  •permanently  disabled  to  discharge 
the  duties  of  conductor  of  a  freight  train,  or 
any  but  light  manual  labor.  If  the  Jury  so 
found,  wo  cannot  say,  In  view  of  all  the  facta 
stated,  ^t  the  amotmt  allowed  Is  excessive. 
Collins  V.  City  of  Council  Bluffs,  3S  Iowa,  4S3; 
Bice  V.  City  of  Des  M(^es,  40  Iowa.  646; 
Allender  Railway  Co.,  43  Iowa,  281;  Fun- 
ston  V.  Railway  Co.,  61  Iowa,  463,  16  N.  W. 
Rep.  518;  Knapp  v.  Railway  Co.,  71  Iowa, 
43,  32  N.  W.  Rep.  18;  Reed  v.  Railway  Co., 
74  Iowa,  195,  37  N.  W.  Rep.  149;  Henry  v. 
RaUway  Co.,  75  Iowa,  89,  39  N.  W.  Rep.  193; 
Knott  V.  Railroad  Co.,  (Iowa,)  61  N.  W.  Rep. 
58,  No  reason  for  disturbing  the  Judgment 
of  the  district  court  has  been  shown.  It  Is 
-therefore  affirmed. 


OOODFBIXOW  T.  RIGGS  et  sL 
(Snpmna  Coiut  of  Iowa.    May  2S,  18^) 

TtaSPASS — DSDICATIOX  op  HiOBWaT  —  KviDEN'CB. 

1.  In  trespass  aKai..jt  road  Bapervisors  for 
plowing  np  piaintiff^s  land  for  33  feet  from 
his  north  line  as  a  highway,  defendaats  relied 
Qpoo  a  dedication  by  conduct.  Uu  crosit-exam- 
iaation,  plaiutifl  testified  that  in  settlag  out  a 


grove  of  trees  about  his  house  he  did  not  set 
any  close  to  the  line  on  the  north  side,  but 
left  a  space  of  19  feet.  H^d,  that  it  was  error 
not  to  permit  plaintiff  to  testify  on  redirect 
cxamiuatioQ  that  he  left  tUs  space,  not  for  a 
highway,  but  as  a  way  to  reach  lua  barn  la 
the  rear  of  the  house,  since  there  can  be  no 
dedication  without  an  Intention  to  grant  land. 

2.  On  cross-examination,  it  appeared  tlint 
certain  rumors  of  the  nlstenco  of  a  road  alooK 
the  north  line  had  come  to  plaintiff's  notice, 
and  defendants  relied,  in  part,  upon  this  knowl- 
edge of  plaintiff,  aud  bis  acts  in  pursuance  of 
it  Hdd,  that  it  was  error  not  to  permit  plain- 
tiff to  testify  that  when  he  heard  the  mmora 
he  employed  counsel  to  investigate  as  to  the  ex- 
istence of  a  road,  and  that  coausel  informed 
him  that  there  was  none. 

Appeal  from  district  court  Tama  county; 
G.  M.  Gilchrist,  Judge. 

Action  for  treqiaaa.  Judgment  for  defond- 
anta,  and  Uie  plalntUt  Appealed. 

Struble  A  Stlger,  for  appellant   Mnllan  ft 

Pickett,  for  appellees. 

GRANGli^H,  J.  1.  The  plaintiff  is  the 
owner  of  the  N.  B.  ^  of  section  1.  township 
86,  in  Tama  county.  The  defendants  are 
road  supervisors.  The  plalntUCs  land  along 
the  north  line  Is  unfenced.  In  the  apring  of 
1888,  he  sowed  and  planted  his  land  with 
grain  along  the  north  line.  When  the  crops 
were  growing  the  defendants  plowed  and 
destroyed  the  aame  for  the  width  of  38  feet 
from  the  line,  under  a  claim  that  there  was 
a  public  highway  along  the  north  line  of 
plaintiff'8  land  of  66  feet  In  width.  The 
action  being  for  damage  for  the  destruction 
of  the  crop,  the  defendant  Justly  their  acts 
by  the  fiicts  that  th^  were  necessaiy  In  the 
proper  improvement  and  preservation  of  the 
highway.  The  exlstCTce  (tf  the  highway  Is 
d^ed  by  the  plaintiff.  It  there  Is  a  high- 
way am  the  line  In  question  It  baa  been  eft- 
tabllshed  by  prescription  or  dedication.  The 
case  was  tried  to  a  Jury,  that  ftrand  Cor  the 
defendants,  and  hence  in  favor  of  the  ex- 
istence of  the  hlt^way.  The  question  of 
dedication  Is  a  very  impwtant  one  in  ttie 
case.  Tbe  eatabUahmoit  at  a  lilghway  by 
dedication  mas  be  shown  "by  writing,  1^^ 
declaration,  or  by  conduct*'  State  t.  Blr^ 
mlngham,  74  Iowa,  407,  88  N.  W.  Rep.  12L. 
In  this  case  V.w  only  evldenoe  of  dedication 
la  the  conduct  of  the  plaintiff  The  court 
properly  Instructed  that  Uie  burdMi  of  es- 
tablishing a  road  by  dedication  was  on  the 
defmdaate.  The  plaintiff  waa  a  witness  oa 
his  own  behalf,  ai^  on  erosB-examlnatlon  he 
stated  that  In  Betting  out  a  grove  of  trees 
about  Us  house,  situated  tat  the  northeast 
comer  of  the  quarter  section,  he  did  not  set 
the  trees  dose  to  the  line  on  the  norOi  ride, 
bat  left  a  space  of  about  19  feet  lUa  waa 
a  port  of  the  conduct  of  the  plaintiff  on 
wbl(^  reliance  was  placed  to  show  a  dedi- 
cation. On  a  redirect  examination,  plaintiff 
was  asked  this  question:  "Now,  for  what 
purpose  did  you  put  that  grove  latere,  and 
leave  a  space  at  the  north  side  of  the  grove T" 
An  objection  to  the  question  was  sustained. 
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The  witness  ihould  bare  been  permitted  to 
answer  Qie  qneition.  A  dedlcatUm  InTolred 
an  intention  on  the  inrt  of  the  plaintiff  to 
grant  or  give  tbA  land  for  a  hl|£hw^.  Wlttk- 
out  tlie  Intentton  tbere  was  no  dedication. 
The  erldence  a«  to  leaTlng  ttm  spaoe  when 
■ettlDg  the  trees  was  to  show  eadi  an  In- 
tent As  we  understand,  ttw  purpose  of  the 
questicHi  was  to  enable  the  plaintiff  to  teati^ 
that  the  space  was  not  left  tor  a  pubUc 
highway,  but  as  a  way  to  reach  hla  bam  and 
iheda  In  the  rear  hla  !Kms&  But  bowerer 
that  may  be,  the  public  wafl,  In  effect,  claim- 
Ing  his  land  by  an  Implied  dedication  tor  a 
highway  because  of  his  conduct,  and  It  was 
his  right  to  tfire  full  and  explldt  explana- 
tion of  his  purposea  In  doing  the  acts  relied 
upon  to  show  the  dedlcathm.  When  Hie  Ua^ 
billty  of  a  party  depends  up<Hi  the  Intent 
wlUk  whldi  an  act  la  donet  and  not  vcfitm  the 
act  itself,  Indepradent  of  the  Intention,  he 
may  testify  as  to  wbat  hla  Intent  in  fact 
was  In  doing  the  act  Intent  la  an  element 
of  fraud  in  fact,  and  where  It  la  aought'to 
establish  a  llalidlltr  for  ftaud  the  party  may 
teatlfy  aa  to  hla  Intent  In  doing  the  act  al- 
lied to  be  fraudulent  Sda  t.  B^m,  48 
Iowa,  451.  Any  other  role  would  be  arU- 
trary  and  unreaaonable  Tbo  oontmtion 
by  appelleeB  la  Hiat  the  intuition  waa  an  ul- 
timate ccmclualiHi  to  be  found  the  Jury. 
Not  more  so  than  in  a  case  of  fraud.  In- 
tention bears  the  same  ration  to  a  dedica- 
tory act,  o£  the  kind  under  c(HUd,deratloa, 
as  It  doea  to  the  act  of  fraud.  It  Is  an  In- 
dispensable factor,  to  eifhet  cas^  and,  wh«e 
Uabillty  Is  sought  because  of  It,  the  rule  of 
evidence  la  not  different.  Of  the  cases  dted 
by  appellees  none  are  in  point 

2.  On  croaa-ezamloatton  it  also  appeared 
that  certain  rumors  as  to  a  road  being  along 
the  north  line  of  his  land  came  to  his  no- 
tice. Defendants  relied,  In  part  at  least,  up- 
on such  Information  to  plaintiff,  to  show  his 
knowledge  of  a  road  being  claimed  there, 
and  to  bind  him  because  of  sncdi  knowledge 
and  his  acts  to  pursuance  of  It  Counsel  for 
plaintiff  then  oBereA  to  prove,  by  the  plain- 
tiff, that  when  he  heard  the  rumors  he  em- 
ployed counsel  to  Investigate  as  to  the  fact 
of  there  being  a  road  located  on  the  line, 
and  that  he  was  Informed  by  counsel  that 
there  was  n<Hie.  Such  evidence  was  refused. 
Tills  testimony  was  also  admlBsible.  What 
he  said  and  did  when  and  after  he  waa  to- 
formed  that  the  public  claimed  a  highway 
was  highly  Important  as  showing  his  Inten- 
tions as  to  granting  a  rond,  and  it  was  as 
much  his  right  to  show  his  conduct  with  re- 
gard to  the  highway,  at  times  when  it  might 
not  be  presumed  to  have  been  for  the  purposes 
of  the  suit  as  it  was  that  of  the  defendants. 
The  claim  that  such  testimony  is  hearsay, 
and  Btatementa  of  a  party  In  his  own  be- 
half, is  without  force  la  such  a  case.  De- 
fendants seek  to  establish  against  him  a  dedi- 
cation because  of  his  acts.  All  of  his  acts 
relative  to  the  subject  of  the  toqulcy,  and  tlfe 


motives  and  Inducements  thereto,  are  compe- 
tent and  material  at  the  Instance  of  tho* 
party.  Let  us  suppose  that  when  he  first 
knew  of  a  claim  that  a  road  existed  he  at 
once  posted  notice  along  the  line  of  the  road 
denying  the  rls^ht  of  tbe  public  to  Ito  use; 
would  It  be  doubted  fliat.  In  sudi  a  case,  ha 
oonld  show  his  act  as  against  a  dalm  of  dedi- 
cation? Now,  suroose  tbat  v^en  he  heard 
the  rumors  of  the  road  being  there,  he  at 
onee  made  tUTestlgatlon  as  to  the  facts 
one  being  established,  and  upon  Informa- 
tion that  thws  vras  none  be  toOk  no  steps 
to  totMfere  with  the  travel  along  the  line, 
without  totmdlng  to  grant  any  right  to  Hie 
pubUa  It  seems  to  ns  there  Is  no  doubt  of 
the  competency  of  evidence  to  show  suctk 
facts,  and  that  ofCered  Is  to  the  same  effect 
Because  of  orors  to  the  admission  of  evi- 
dence the  case  must  be  reversed.  We  dls- 
oovw  no  other  queetton  ttiat  itls  important  for 
us  to  consider.  Reversed. 

KINNB,  J.,  took  no  part  to  tUs  case. 


SMALUUY  T.  PULLEBTON  et  al.,  (FAHN- 

LBT  et  al.,  InterTeoerB.) 

(Supreme  Court  of  Iowe.    May  22,  1893.) 

Actios  os  SuEBiFr's  Bonn  —WBoyaroi.  Lbtt — 
BcrpiciENCT  or  Etidbn'cr— Hahmlbsb  Errok. 

1.  Od  a  trial  to  the  coart,  where  there  was 
a  conflict  in  the  evidence,  a  Judgment  for  plain- 
tiff should  not  be  distorbed. 

2.  Where  evidence  la  impropwly  excluded, 
and  afterwards  admitted,  the  error  In  exclud- 
iug  It  is  liarmless. 

A^jteal  from  district  court.  Des  Moines 
county;  3.  M.  Gas^,  Judge. 

Platotlff  brings  this  action  npcm  the  ofO- 
cial  bond  of  the  defendant  FuUerton  sa  sher- 
iff. He  aaks  to  recover  of  him  as  principal, 
and  of  the  defendants  J.  N.  Martin  and  J. 
W.  Gilbert  as  his  sureties,  damages  alleged 
to  have  been  sustained  by  reason  of  the 
wrongful  taktog  and  keeping  of  a  certain 
stock  of  millinery  goods.  Plaintiff  claims 
sold  goods  by  virtue  of  a  chattel  mortgage 
executed  to  him  by  Miss  Annie  E.  Bennett 
and  George  W.  Bennett  on  the  1st  day  of 
January,  1889,  to  secure  th^  two  promis- 
sory notes  for  $400  each.  He  alleges  that 
tbe  defendant  sheriff  wrongfully  took  said 
property  under  an  attachment  sued  out  by 
Interveners  against  the  property  of  Annie 
B.  Bennett  The  defendants  -answered,  ad- 
mitting the  execution  of  the  bond,  the  tak- 
tog and  detention  of  the  property,  and  deny- 
ing every  other  allegation.  Interveners  al- 
lege that  the  plaintiff  failed  to  file  said 
mortgage  for  record  until  December  12. 
1880;  "nor  did  he  at  any  time  notify  toter- 
reners  that  he  held  a  mortgage  on  sold 
stock  of  goods,  but  fals^,  and  for  the 
fraudulent  purpose  of  benefiting  himself, 
represented  to  them  that  he  had  been  paid 
in  full  for  said  goods,  and  that  said  Annie 
E.  Bennett  was  a  person  to  whom  goods 
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eonld  be  sold  vltb  satety,  and  that  she 
was  worthy  to  be  trusted."  They  further 
■neged  "tbat  plaintiff  withheld  Ub  mortgage 
from  record  for  the  purpose  at  ftilsdy  and 
frandnloitly  benefltW  himself  and  aid- 
ing the  said  Annie  E.  Bpnoett  In  securing 
credit  In  her  said  business,  and  thereby  In- 
creaalDg  the  value  of  her  stock,  so  that  he 
ccMdd  thereafter  file  hte  said  mortgage  and 
dalm  said  goods  as  well  as  the  goods  bought 
and  added  thereto."  They  alleged  that  be- 
tween the  execution  and  recording  or  said 
mortgage  they  sold  goods  on  credit  to  Annie 
E.  Burnett  to  about  the  sum  of  $700,  and 
ttiat,  had  they  known  of  the  existence  of  said 
mortgage,  they  would  not  have  extended 
credit  to  the  said  Annte  B.  Bennett.  They 
ask  that  their  Hen  under  th^r  attachment 
be  hdd  prior  to  said  mortgage.  Plahitiff 
answered  said  petition  of  intervention,  de- 
nying every  allegation  thereof.  The  cause 
was  submitted  to  the  court,  and  Judgment 
rendered  in  fiivor  of  the  plnintlff  for  the 
full  amount  of  the  mortgage.  Defendants 
and  Interveners  appeaL 

W.  W.  Dodge.  A.  H.  Stutsmnn.  and  Thos. 
Hedge,  for  appellants.  P.  Henry  Smyth 
and  Power  &  Huston,  for  appdlee. 

GITEN,  J.  1.  The  following  statement  of 
bLcts  and  Issues  will  be  sufficient  for  a  cor- 
rect understanding  of  the  questions  present- 
ed on  this  appeal:  In  February.  1888,  plain- 
tiff sold  a  sto(^  of  mllUnery  goods,  valued 
at  about  $3,000,  to  Miss  A.  B.  Bennett,  re- 
ceiving certain  real  estate  In  part  payment, 
valued  at  and  23  or  24  promissory 

notes  In  equal  amounts,  one  falling  due 
eaidi  month,  for  the  balance,  which  mort- 
gage was  never  recorded.  The  goods  were 
delivered  to  Miss  Beunett,  and  removed  to 
a  store,  where  she  kept  them  for  sale.  On 
Jannary  1,  1S8S,  these  notes  were  surren- 
dered, and  plaintiff  received  in  part  pay- 
ment another  piece  of  real  estate,  and  for 
the  balance  the  two  notes  of  A.  B.  and 
George  M.  Bennett  for  $400  each,  secured 
by  a  mortgage  on  the  goods  then  kept  In 
Miss  B«mett*s  store,  "Including  all  goods 
of  every  kind  and  description  now  kept  or 
hereafter  to  be  kept  or  added  to  said  stock 
of  goods  at  said  place."  This  mortgage 
was  not  filed  for  record  until  December  12, 
18S9.  Between  January  1  and  December  12. 
18S0.  Interveners  sold  goods  on  credit  to 
Miss  A.  E.  Bennett  to  the  amount  of  about 
$1,000,  which  goods  were  added  to  said 
stock.  It  is  for  this  Indebtedness  that  the 
Interveners  sued  out  the  attachment  under 
which  the  mortgages  were  seized  after,  the 
moitgage  was  filed  for  record.  The  fore- 
going facts  are  unauestloned.  The  only 
facts  in  dispute  are  why  the  plaintiff  with- 
held his  mortgages  from  the  record,  and 
whether  Interveners  had  notice  of  said  mort- 
gAgea,  or  dther  of  them,  at  the  time  they 
extended  the  credit 

v,55N.w.no.4^1 


2.  Appellants*  first  complaint  Is  as  to  cer- 
tain Bpe<iflc  rulings  in  the  taking  of  testi- 
mony, and  generally  that  they  were  im- 
properly restricted  In  their  cross-examina- 
tion of  the  pl^ntiff.  We  are  inclined  to 
think,  upon  reading,  that  a  greater  llberal- 
ily  might  have  been  allowed  in  Xb.e  cross- 
examination,  and  that  two  or  three  of  plain- 
tiff's objections  made  upon  Ida  cross-exam- 
inatltm  might  have  be&i  properly  overruled. 
We  find,  however,  that  upon  recall  the  evi- 
dence was  fully  elicited  upon  all  the  points 
to  whlcb  objections  had  been  sustained.  Our 
examination  of  all  the  evidence  leads  us  to 
the  conclusion  Uiat  there  was  no  prejudice 
In  these  rulings  because  of  the  matters  hav- 
ing been  subsequently  fully  inquired  about. 

3.  Appellants'  remaining  contention  Is  that 
the  court  etred  In  finding  for  the  plaintiff. 
They  Instst  that  under  the  undisputed  facts 
it  was  a  fraud  upon  the  interveners  for  the 
plaintiff  to  withhold  his  mortgage  from  rec- 
ord, even  though  It  was  through  oversight: 
This  being  a  law  action  tried  to  Oie  court, 
the  findings  of  the  court  have  the  same 
force  as  a  verdict  of  a  Jury.  If.  as  plain- 
tiff claims,  interveners  had  notice  of  the 
existence  of  his  mortgage  before  they  gave 
credit  to  Miss  Bennett,  the  mortgage  Is  as 
valid  against  them  as  If  It  had  been  then 
filed  for  record.  There  is  a  direct  conflict 
in  the  evidence  as  to  whether  interveners 
had  such  notice,  but  there  is  certainly  evi- 
dence upon  which  the  court  could  have  so 
found,  and  such  a  finding  would  fuUy  sup- 
port the  Judgment.  As  the  cose  is  before 
us  for  review  upon  errors  assigned,  and  not 
for  a  trial  de  novo,  and  as  there  la  evidence 
to  sustain  the  conduston  reached  by  the 
district  court,  Its  Judgment  must  be  af- 
firmed. 


UENDENHALL  v.  FRIOB. 

(Siqreme  Court  of  ifowa. .  May  17,  1898.) 

Anvi  K-R  P'>«SKB8iov — Evidence. 
PlBinttfl  made  a  contract  to  conv^  land 
to  Us  SOD,  which  was  not  recorded.  Defeudaot 
and  his  grantors,  claimiug  title  under  a  deed 
from  the  son.  held  exclusive  possession  of  the 
land  ica  the  statntoiT  period.  Plaintiff  at 
various  times  attempted  to  gain  possession,  but 
his  acts  were  trespasses;  and  he  brought  an 
action  to  recover  the  land,  which  was  dismissed 
without  prejudice.  Bdd,  that  plaintiff  had  lost 
his  Utle  to  the  land. 

Appeal  from  district  court,  Mahaska  coun- 
ty; David  Ryan,  Judge. 

This  action  Involves  the  title  to  a  certain 
tract  of  land.  The  plaintiff  claims  to  be 
the  owner  by  reason  of  an  agreement  In 
writing  entered  Into  between  lilmseif  anfl 
B.  Mendenhall  on  the  2d  day  of  April,  1864. 
and  a  deed  of  general  warranty  executed  by 
said  B.  Mendenhall  on  the  15th  day  of  Feb- 
ruary, 1884.  The  defendant  claims  title  un- 
der a  conveyance  made  by  B.  Mendenhall 
to  one  William  D.  Neel«y  on  tlie  4th  day  of 
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October,  1864,  and  several  Intermediate  con- 
reyances  down  to  the  defendant  Tlie  cause 
waa  tried  In  equity,  and  there  waa  a  decree 
for  the  defendant  Plaintiff  appeals. 

Uaton  McMill^  for  appellant  John  F. 
Lacor,  for  appellee. 

HOTHROCK,  J.  The  written  agreement, 
which  Is  the  basis  of  the  action,  Is  as  fol- 
lows: "This  agreement,  made  the  second 
day  of  April,  1804,  between  M.  V.  Menden- 
hall  and  his  father,  E.  Mendenhall,  both  of 
the  state  of  Iowa,  and  Mahaska  county,  wlt- 
nesseth  that,  In  accordance  with  an  agree- 
ment made  the  second  day  of  April,  18G4, 
M.  V.  Mendenhall  agrees  to  take  his  mother, 
his  brother,  his  sister,  and  take  cai*e  of 
tuem,  to  provide  them  with  a  living  as  best 
he  con;  to  take  each  of  the  children  till 
they  are  of  age,  or  have  other  homes;  also 
to  pay  tBe  debt  now  on  the  farm;  then  this 
contract  to  expire.  To  be  fulllUed,  and  the 
eald  Mendenhall,  in  consideration  of  the  ful- 
fillment of  this  contnu:t  gives  bis  son,  M. 
V.  Mendenhall,  his  form,  consisting  of  one 
hundred  and  sixty  acres,  in  the  state  of 
Iowa,  and  MahiiEdoi  county,  giving  him  pos- 
session this  2Dd  day  of  April,  18G4,  to  be 
and  to  have  possession  from  this  date;  to 
have  the  help  of  the  boys  as  they  become  old 
enough  to  work;  also  to  have  the  stock  now 
on  the  farm;  also  the  farming  implements 
now  on  the  farm.  When  this  contract  Is  ful- 
filled, then  the  above-mentioned  M.  V.  Men- 
denhall is  to  have  a  deed  In  full  of  the 
above-mentioned  farm.  In  witness  where- 
of we  have  hereunto  set  our  hands  the  day 
and  year  above  written.  M.  V.  Mendeu- 
liaiL  B.  MendenholL  Witnesses:  Dennis 
V.  Archer.  J.  F.  White."  This  contract  has 
never  been  recorded.  The  conveyance  of 
the  land  under  which  defendant  claims  was 
made  by  E.  Mendenhall  to  Neeley,  and  filed 
for  record  on  the  4th  day  of  October,  1864. 
It  appears  from  the  record  that  In  July  or 
August,  1864,  E.  Mendenhall  and  his  wife 
separated,  and  ceased  to  live  together,  and 
were  divorced.  His  wife  moved  off  the  land 
In  the  spring  of  the  year  1865,  and  one  Bu- 
gles, the  grantee  of  Neeley,  took  possession 
of  the  premises.  The  evidence  is  absolutely 
conclusive  that  from  that  time  the  defend- 
ant and  those  under  whom  he  claims  have 
held  absolute  and  exclustve  possession  of 
the  land.  It  Is  true  that  plaintiff  has  at 
various  times  attempted  to  take  possession, 
but  his  acts  have  been  mere  trespasses  upon 
the  possession.  He  brought  an  action  to  re- 
cover the  laud  in  the  year  1884,  which  was 
dismissed  without  prejudice.  He  alleged  in 
the  petition  In  that  action  tliat  those  under 
whom  defendant  claims  had  deprived  plain- 
tiff of  the  use  of  the  land  from  January  3, 
1872.  The  fact  is,  the  deprivation  of  the 
use  was  actual,  notorious,  visible,  and  con- 
tinuous, with  all  the  elemoiits  necessary  to 
constitute  adverse  possession.  AVe  need  not 


review  the  evidence.  It  Is  enough  to  say 
tliat  the  claim  of  the  plaintiff  Is  shown  be- 
yond nil  question  to  be  barred  by  the  stat- 
ute of  Umlcatlona. 
The  decree  of  the  dlatrlct  court  1>  alllrmed. 


McNAMARA  v.  CORPORATION  OF  NKW 
MBLLERAY. 
(Sapreme  Coart  of  Iowa.    Majr  24,  1893.) 

CONVBSSIOM  BT  BaILBB  —ACTION  HT  BXECUTUK— 

Evidence— Harulbs^  Error. 

1.  lo  an  action  by  an  executw  for  the 
conTemioD  by  defendant  corporation  of  bonds 
alleged  to  have  been  deposited  with  it  by  his 
testator  for  safe-Iteeping,  it  is  error  to  exclude 
questions  asked  of  plaiotiET  as  to  whether  ids 
testator  owned  aav  such  bonds  at  and  prior  to 
the  time  at  which  th^  are  claimed  to  have 
been  placed  in  defendant's  custody. 

2.  A  receipt  for  snch  Iwnds,  signed  by  on* 
M.  Individually,  is  admissible  when  evidence 
had  been  introduced  that  M.  acted  for  the  de- 
fendant in  all  ita  deatiofn,  and  uniformly  signed 
his  iiiilividual  uame  to  receipts  for  money  and 
property  received  by  the  corp(tration. 

3.  The  eXclu8ioD  of  competent  evidence  of- 
fered by  plaintiff  cannot  t>e  claimed  to  bare 
lieen  without  prejudice  bewiuse  be  failed  to 
make  a  case,  when,  if  aucli  evidence  had  been 
admittetl.  with  possibly  other  evidence  depend* 
Ing  thereon,  plaintiff  might  have  stated  a  case 
entitling  him  to  go  to  the  Jury. 

Appeal  from  district  court,  Dubuque  coun- 
ty; John  J.  Ney,  Judge. 

Action  against  the  defendant  for  the  re- 
covery of  $9,000.  being  the  proceeds  of  Unltr 
ed  States  bonds  which  plaintiff  claims  the 
defendant  received  from  decedent,  John  Mc- 
Namara,  and  convmed  to  its  own  use.  Ver- 
dict and  Judgment -for  defendant  Plaintiff 
appeals. 

William  Graham  and  J.  H.  Shields,  for 
appellant  W.  J.  Knl^t  and  W.  E.  Utt. 

for  appellee. 

KINNB,  J.  L  Plaintiff  claims  that  In  Oc- 
tober, 1873,  one  John  McNamara,  (now  de- 
ceased,) l>elng  the  owner  of  United  States 
bonds  of  the  par  value  of  $5,000,  deposited 
same  with  defendant  for  safe-keeping;  that 
defendant  Is  a  corporation;  that  It  unlaw- 
fully converted  said  bonds  to  its  own  use; 
that  John  McNamara  died  March  11,  1881. 
and  plaintiff  Is  the  administrator  of  his  es- 
tate; that  defendant  has  refused  to  return 
said  bonds.  Defendant  denied  each  allega- 
tion of  tiie  petition;  also  pleaded  the  stat- 
utes of  limitations;  and  averred  that  de- 
cedent, though  he  lived  for  more  than  six 
years  after  the  alleged  deport,  never  made 
any  claim  on  defendant  for  said  bonds. 

2.  Several  questions  were  asked  plaintiff 
touciiing  his  knowledge  as  to  whether  or 
not  the  deceased  in  1S70,  1871,  1872,  and 
prior  to  October  1,  1873,  was  the  owner  of 
any  United  States  bonds.  Each  of  them 
was  objected  to  as  incompetent  Irrelevant, 
and  Immaterial,  and  the  objections  aus- 
talnwl.  This  was  error.  The  action  was 
for  the  conversion  of  certain  United  States 
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*)onda.  It  wu  essential  that  plalnttfl  should 
rstabllsh  that  the  bonds  couTerted  by  de- 
£tedaxit.  If  any,  belonged  to  decedenL  The 
questions  called  for  testimony  to  establish 
the  fact  that  the  decedent  was  the  owner 
of  tbeae  bonds  at  and  prior  to  the  tLow  It 
Is  daimed  tbey  were  tj  hlm  placed  In  de- 
fendant'a  costody.  The  eridence,  then,  was 
competoit,  rdevant,  and  ma^rlal  to  the  Is- 
■oe  presented,  and  should  have  been  ad- 
mitted. Because  It  might  turn  out  In  the 
further  progress  of  the  case  that  such  erl- 
dence  would  not  arall  the  plaintilf  because 
of  his  failure  to  establish  some  other  essea- 
tial  fact*  was  a  presumption  that  the  court 
had  no  ligbt  to  Indulge  In  to  the  extent  of 
excluding  proper  evidence,  which  was  of- 
fered In  regular  order.  Counsel  cannot  es- 
tablish aU  the  facta  in  a  case  at  the  same 
time.  Of  necessity,  he  must  Introduce  the 
evidence  step  by  step.  Item  by  item,  and, 
when  competent  evidence  Is  rejected,  the 
party  ruled  against  may  rely  upon  such  er- 
ror. Hollenbeck  t.  Stonberry,  38  Iowa,  326. 

3.  Plaintiff  offered  in  evidence  the  follow- 
ing paper:  "New  Uelleray,  Oct  Ist,  IHTiL 
Ucceived  from  John  McNamara  five  thou- 
sand  dollars  In  United  States  bonds  for  safe- 
keeping. John  B.  Murphy."  This  was  ruled 
out  as  Incompetrat,  Irrelevant,  and  Imma- 
terial, and  plaintiff  excepted.  It  Is  urged 
that  this  writing  purports  to  bind  Murphy 
Individually,  and  hence  It  was  Inadmissi- 
ble. It  occurs  to  us  that,  while  on  the  face 
of  the  receipt  It  appeared  to  be  tbe  obliga- 
tion of  Murphy  alone,  yet,  in  view  of  the 
fact  that  the  evidence  then  introduced 
showed  that  Murphy  had  acted  as  the  agent 
tor  tbe  corporation  in  its  deaUngs  with  the 
outside  world,  and  had  uniformly  signed  his 
Individual  name  to  receipts  given  for  money 
aud  property  rec^ved  for  the  corporadon  by 
him  as  agent,  the  receipt  sliould  have  been 
admitted.  Of  itself.  It  Is  true  it  might  not 
show  any  obligation  on  the  part  of  the  cor- 
po ration,  but  It  was  proper  to  be  received  in 
connection  with  other  evidence  wlilch  might 
connect  it  with  the  defendant  as  an  act  done 
for  it,  and  in  its  behalf.  Tbe  receipt  showed, 
prima  fade,  at  least,  that  Murphy  had  re- 
ceived the  bonds  of  decedent  When  It  was 
introduced  plaintiff  had  the  right  to  show 
the  position  Mnrpby  held  in  the  corporation, 
and  bis  relation  to  it,  and  other  facts  which 
might  tend  to  show  that  these  bonds  actu- 
ally went  Into  the  i)osses8lon  of  the  defend- 
ant. It  was  one  step  in  mailing  plaintiff's 
case.  Cotmsel  for  appellee  <dte  cases  which 
decide  questions  which  may  go  to  tbe  mer^ 
its  of  this  case.  We  are  not  now  passing 
on  the  merits  of  this  case,  but  on  the  errors 
of  the  trial  court  which  prevented  plaintiff 
from  showing  whether  be  had  a  case  or 
not.  Counsel  also  argue  that  parol  evidence 
would  not  be  admissible  to  show  that  Mur- 
phy intended  by  this  recdpt  to  bind  the  cor- 
poration. That  is  a  question,  so  far  as  this 
record  shows,  not  raised  below. 


4.  Plaintiff  was  asked  as  a  witness  what 
Father  Aberic  or  Father  Bernard  said  to 
him  In  regard  to  the  bonds  in  18ta,  when 
he  demanded  their  return.  This  was  object- 
ed to,  because  it  was  not  yet  shown  that 
tbey  were  authorized  to  Und  the  corpora^ 
tion.  and  the  objection  was  sustained.  We 
think,  In  view  of  the  evidence  then  in,  the 
ruling  was  proper. 

6.  One  Johnson  was  asked  several  ques- 
tions as  to  whether,  when  he  was  assessor, 
he  made  inquiry  of  Murphy,  as  agent  of  the 
defendant,  as  to  the  amount  of  money,  cred- 
its, or  other  property  which  defendant  held 
belonging  to  the  deceased,  and.  If  so,  what 
reply  Muiphy  made.  An  objection  was 
made  to  these  questions  on  the  grounds  bet- 
fore  stated.  If  Murphy  was  the  agent  of 
the  defendant,  and  authorized  to  speiik  for 
It  as  to  Its  financial  matters.  It  would  seem 
that  the  testimony  was  competent;  and.  It 
competent,  we  cannot  say  that  it  was  not 
relevant  and  material.  It  ia  urged  that  the 
testimony  was  not  competent  because  Mur- 
phy's authority  to  bind  the  corporation  had 
not  been  shown.  We  think  the  evidence 
tends  strongly  to  show  that  Murphy  was 
the  agent  for  the  defendant  in  tbe  mannge- 
ment  of  all  its  bu^ness  and  financial  affairs. 
Whether  tbe  declarations  proposed  to  be 
proved  related  to  a  matter  within  the  scope 
of  his  agency  Is  not  so  clear.  It  seems  to 
us  that  the  condition  of  the  record  was  such 
as  that  the  witness  should  have  been  permit- 
ted  to  onswer.  As  we  have  said,  a  case  can 
only  be  eetubllshed  Item  by  item. 

6.  But  it  Is  urged  that  the  exclusion  of 
all  this  evidence  was  without  prejudice,  as 
plaintiff  did  not  establish  the  essential  facts 
which  would  have  Justified  the  court  in  sub- 
mitting the  case  to  the  jury.  It  may  be  con- 
ceded that  on  tbe  record  there  was  no  case 
to  submit  to  a  Jury;  that  all  the  facts  nec- 
essary for  the  plaintiff  to  recover  are  not 
proven;  and,  ordinarily,  that  would  end  In 
our  affirmance  of  the  Judgment  below.  We 
do  not  know  whether  plaintiff  would  have 
succeeded  In  makltig  such  a  cose  as  the 
court  should  have  submitted  to  the  Jury  If 
he  would  have  been  permitted  to  have  in- 
troduced the  evidence  which  was  properly 
excluded.  We  cannot  tell  to  what  extent, 
if  at  all.  the  ruling  out  of  tlils  material  evi- 
dence prevented  him  from  eetubllslilng  the 
fticts  essential  to  bis  recovery.  It  frequentr 
ly  happens  that  when  material  and  compe- 
tent testimony  Is  ruled  out  It  prevents  the 
party  from  introducing  other  proper  evi- 
dence. We  are  not  unmindful  of  the  rule 
that  great  latitude  Is  allowed  the  triid  court 
as  to  the  order  of  Introducing  testimony,  and 
this  sliould  be  so,  to  the  end  that  business 
may  be  facUltnted;  but  In  this  cose  there 
was  no  suggestion  from  the  court  that  coun- 
sel for  plaintiff  should  introduce  bis  testi- 
mony In  any  certain  order,  or  that  the  of- 
fered testimony  would  be  proper  at  some 
other  stage  of  the  case,  or  when  some  other 
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fset  had  been  established.  "We  iblhk,  when 
competent  and  material  testimony  Is  thus 
ruled  out.  It  will  not  do  to  say  it  Is  without 
prejudice,  because  plalntlfT  failed  to  make 
a  case,  for  It  la  Impossible  for  any  one  to 
say,  if  the  testimony  Improperly  excluded 
bad  been  admitted,  and  possibly  other  evi- 
dence depending  upon  It,  whether  plalutlfl 
would  have  made  a  case  entitling  him  to 
go  to  a  jury  or  not  The  rule  Is  that,  when 
errors  appear,  prejudice  Is  presumed  to  re- 
sult therefrom;  and  It  cannot  be  disregard- 
ed, unless  from  the  record  It  appears  that 
the  error  has  worked  no  prejudice  to  the 
objecting  party.  We  cannot  say  that  such 
Is  the  case.  George  v.  Railway  Co.,  53  Iowa, 
504,  5  N.  W.  Rep.  615;  Strobel  t.  Moser,  70 
Iowa,  126,  29  N.  W.  Rep.  821;  Hall  t.  RaU- 
road  Co.,  (Iowa.)  51  N.  W.  Rep.  150;  Hlb- 
bard  t.  Zeuor,  75  Iowa,  477,  30  N.  W.  R^. 
714;  EUlott,  App.  Proa  H  594,  610.  We 
think  the  case  should  be  tried  again,  when 
Ihe  plaintiff  may  have  an  opportunity  to 
present  his  evidence  which  Is  competent, 
r^evautt  and  material  Revecaed. 


HABRIS  T.  BOARD  OF  STTP-RS  OF  MA- 
HASKA COUNTY. 
(Supreme  Court  of  Iowa.   May  18,  1893.) 
Siou  WATS— Vacation  and  £htauli»bmest— Bop- 

FICIBNOT  or  PETITIOS  —  CElITtOllARI  TO  BUPER- 
VtSOH:^ — MATTeitS  ttEVIBWAIlIiB. 

1.  A  pptitlon  "for  a  change  In  the  road  as 
follows:  Beginning  at  a  point  *  *  *;  thence 
east  16.41  chalDS,  intavectiDg^  with  old  road; 
and  that  the  old  road  besinniDg  at  the  point 
first  above  mentioned  •  *  •  be  vacated  and 
abandoned,  or  that  the  old  road  be  vacated 
only,  and  no  change  made,  or  new  road  estab- 
lished; and  that  a  commissioner  be  appointed 
to  view  the  proposed  change  of  road,"~i9  siiffi- 
cient.  under  Code,  §  922,  dedaiing  the  form  for 
a  petition  to  eatBoUirii,  vacate,  or  altar  a  high- 
way. 

2.  There  Is  no  objection  to  asking  in  the 
same  petitioa  for  the  vacation  of  one  nighway 
and  the  establishment  of  another,  when  the 
latter  is  to  be  used  in  place  of  the  former. 

3.  In  a  certiorari  proceeding  to  set  aside 
the  action  of  the  hoard  of  county  supervisors 
in  vacating  a  portion  of  one  highway  and  estab- 
lishing another,  the  question  whether  the  action 
■was  expedient  cannot  be  considered. 

4.  The  fact  that  the  order  of  the  snper- 
▼Isors  required  petitioners  therefor  to  open  and 
pnt  the  new  highway  in  as  good  condition  as 
the  old  one  did  not  render  it  iUegaL 

Appeal  from  district  courts  .Mahaska  eoniir 
ty;  D.  Ryan,  Judge. 

Certiorari  proceeding  to  set  aside  the  ac- 
tion of  defendant  In  vacating  a  portion  ot 
one  highway  and  In  establi^ing  another. 
The  district  court  granted  the  relief  demand- 
ed. Defendant  appeals. 

W,  Q.  Jones  and  John  V.  &  Wm.  R.  La- 
ccy,  for  appellant  Bolton  &  McCoy,  for  ap- 
pellee. 

ROBINSON,  a  X  Tn  April.  ISSO.  a  pe- 
tition was  lUed  In  the  ufflue  of  the  auditor 
of  Mahaska  county,  a  copy  of  which  Is  as 


follows:  **Petltl<m  for  Change  of  Road.  To 
the  Auditor  of  Maliaaka  County,  Iowa:  The 
undersigned,  citizens  of  said  coimty,  respect- 
fully petition  for  a  change  In  the  roud  as 
follows:  Beginning  at  a  point  9.20  chains 
sontb  and  30  links  east  of  the  stone  at  the 
southwest  comer  of  the  northwest  quarter 
of  northwest  quarter,  section  10,  township 
75  north,  range  16  west;  thence  north  ».90 
chains;  thence  east  16.41  diains,  intersecting 
with  old  road;  and  that  the  old  road  begin- 
ning at  the  point  first  above  mentioned,  and 
running  north,  61  degrees  and  30  minutes 
east,  1&67  chains,  be  vacated  and  aban- 
doned, or  that  the  said  old  road  be  vacated 
only,  and  no  diange  made  or  new  road  es- 
tablished; and  that  a  commissioner  be  ap- 
pointed to  view  the  proposed  change  of  road, 
pursuant  to  the  statute  In  sncb  case  made 
and  provided.  Filed  In  auditor's  office, 
AprU  15,  1891.  A.  B.  and  J.  F.  Prlne."  The 
I>etitlon  was  accompanied  by  a  bond,  which 
was  approved  by  the  auditor,  and  filed  In 
his  office,  and  a  commissioner  was  appointed 
to  examine  and  report  upon  the  cluui^es 
asked.  He  examined  the  premises,  and  rec- 
ommended that  the  clianges  be  made  as 
asked.  Notice  of  the  reoommen<latlun  ot 
the  commissioner,  and  of  the  time  wldiln 
which  objections  and  claims  tor  damagvn 
should  be  filed,  was  thereupon  duly  sen'e<l 
and  publkdied  as  i-equired  by  law.  On  the 
day  before  that  fi.^cd  In  the  notice  for  filiug 
objections,  a  remonstrance,  signed  by  plain- 
tiff and  many  others,  was  filed.  On  the 
final  hearing,  after  receiving  the  t^tlmuoy 
of  witnesses,  the  defendant  board,  uu  the 
19th  day  of  November,  VmO,  made  fbe  fol- 
lowing order:  "Rood  case  617,  A.  B.  &  J.  K. 
Prine,  petitioners,  having  been  taken  under 
advisement  by  the  board,  and  after  a  care- 
ful examination  ot  all  the  evidence  and  all 
the  papers  In  said  case,  the  board  grant  the 
prayer  of  the  petitioners  to  vacate  old  high* 
way  and  establish  the  new  highway,  as 
prayed  for;  conditioned  that  the  petiilou- 
ers  open  up  and  put  new  highway  in  as 
good  condition  for  travel  as  the  old  blsU- 
way,  when  needed,  and  pay  all  costs  within 
sixty  days  from  date  hereof.  *  On  the  30th 
day  November  tlie  remonstranta  filed 
with  the  auditor  a  petition  for  rehearing. 
The  board  refused  to  hear  it,  on  the  ground 
that  there  vas  no  authority  for  doing  so. 
On  the  31st  day  of  July,  1891,  in  vacation, 
judgment  was  entered  by  the  district  court 
HmmHtng  the  proceedings  establishing  the 
highway,  on  the  ground  that  the  board  bad 
no  Jurisdiction  to  establish  It  The  next  term 
of  court  was  held  In  October,  and  was  ad- 
journed on  the  2d  day  of  Novemb^.  At 
the  December  term  the  court  made  an  entry 
in  tlie  Judgment  record,  which  recited  the 
Judgment  entered  in  vacation;  that  It  had 
nut  been  signed;  and  that  It  failed  to  state 
the  actual  adjudication;  and,  for  the  pur- 
posA  of  conforming  the  Judgment  to  the  ac- 
tual detennlnaUon  of  the  court,  ordering 
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and  adjndsbig  that  the  board  had  no  Juris* 
diction  to  establish  or  vacate  the  road  de- 
scribed, hi  the  petition,  and  annulling  iU 
proceedings  In  establishing  and  vacating  It 
The  defendant  appealed  in  November,  1891, 
from  the  Judgment  as  first  entered,  and 
Id  December,  1881,  it  appealed  from  it  as 
amended. 

LTbe  appellee  contends  tiiat  the  petition 
iqion  which  the  board  of  suparvlsors  acted 
was  Insoffident  to  give  it  JniisdlcUon  to  act, 
for  reasons  which  are,  In  substance,  as  fol- 
lows: Tliat  the  petition  was  defective  In 
not  asking  for  the  establishment  of  a  high- 
way; that  it  was  deficient  In  not  asking  for 
the  vacation  of  a  highway;  and,  if  these 
objections  are  not  well  founded,  that  the 
petition  was  defective  In  asking  far  both 
the  utabllshment  and  vacation  of  a  highway. 
It  is  also  Indsted  that  the  petition  was  indef- 
inite and  uncertain.  "The  board  of  supervis- 
ors has  the  general  supervision  over  the  high- 
ways In  the  county,  with  power  to  establish 
and  diange  them"  in  the  manner  provided 
by  law.  Code,  8  920.  "Any  person  desiring 
the  eetablishment,  vacation,  or  alteration  of 
a  liigUway  shall  file,  In  the  auditor's  office 
of  the  proper  county,  a  petition  In  substance 
as  follows:  To  the  Board  of  Supervisors 

of  County:  The  undersigned  asks  that 

a  highway,  commencing  at   ,  and  nm- 

ning  thence  — ^ — ,  and  terminating  at  , 

be  established,  vacated,  or  altered,*  (as  the 
case  may  be.)"  Id.  {  022.  It  is  not  necessary 
that  the  form  given  in  the  statute  be  strictly 
followed.  The  petition  la  sufficient  If  it  tal- 
lows the  statutory  form  in  substance,  "ex- 
Urcssiuj;  with  misouable  cei-tainxy  the  action 
desired."  A  petitlun  which  asks  "the  ap- 
pointment of  a  commissioner  to  open  a  road" 
has  been  held  to  be  sufficient,  as  in  substan- 
tial compliance  with  the  statute.  McCoUlster 
V.  Shuey,  24  Iowa,  3G3.  The  doctrine  of 
that  case  was  approved  in  State  v.  Pitman, 
38  Iowa,  252,  and  Stevens  v.  Board,  41  Iowa. 
343.  See,  also,  Woolsey  v.  Board.  32  Iowa, 
132.  The  case  of  Curtis  v.  Pocaiiontas  Co., 
72  Iowa,  152,  33  N.  W.  Rep.  616,  relied  upon 
by  appellee,  is  not  In  confilct  with  the  conclu- 
sion we  reaclL  Hiat  case  Involved  the  right 
of  the  plaintiff  to  recover  damages  alleged 
to  have  been  caused  by  the  establishment  of 
a  hlgrhway.  The  petition  for  the  highway 
asked  that  "the  highway  •  •  •  be  opened 
for  travel,  as  required  by  law."  In  the  cir- 
cuit court  the  defendant  pleaded  that  the 
road  in  qnestlcHi  was  located  in  1871.  The 
court  held  that  the  petition  for  the  highway 
did  not  ask  that  a  highway  be  established; 
therefore,  that  the  board  lacked  Jurisdiction 
(o  establish  one.  It  is  evident  that  the  lan- 
guage of  the  petition  under  consideration  la 
not  the  best  \t^ch  could  have  beem  chosen 
to  express  the  wishes  of  the  petitioners.  But, 
construing  all  parts  of  the  petition  together. 
It  appears  with  reasonable  certainty  that 
the  petltlOTiers  asked  that  a  new  highway 
be  established,  and  that  a  portion  of  an  old 


one  be  vacated*  both  of  which  were  de- 
scribed; or  that  the  portion  of  the  old  one 
be  vacated  without  the  establishment  of  a 
new  one.  There  la  nothing  In  the  record  to 
suggest  that  the  relief  demauded  was  not 
tmderstood  by  any  cme,  and  no  objection  to 
the  petition  was  made,  so  for  as  the  record 
shows,  until  the  petition  for  rehearing  was 
filed.  We  are  satisfied  that  tlie  petition  was 
understood  by  all  persons  in  Interest  as  ask- 
ing for  the  vacation  of  a  part  of  an  oTiatipg 
highway  and  the  establishment  <if  a  new  one 
to  supply  the  place  and  purpose  uf  the  part 
vacated,  or,  if  that  was  not  dune,  that  the 
vacation  be  ordered  without  the  establish- 
ment of  a  new  highway.  The  fact  that  alters 
native  relief  was  asked  did  not  affect  the 
right  of  the  auditor  and  board  of  supervis- 
ors to  act 

2.  It  is  said  that  the  vacation  of  one  high- 
way  and  the  establishment  of'  another  oan- 
not  be  asked  In  the  same  petition.  We  know 
of  no  vaUd  objection  to  such  a  practice  in 
cases  like  this,  where  the  hlj^way  to  be  es- 
tablished Is  to  be  used  In  lien  of  the  one  to 
be  vacated.  It  Is  not  provided  for  in  terms 
by  the  statute,  nor  Is  it  forbidden.  It  Is  not 
only  a  common  practice,  however,  but  may 
be  necessary  in  many  cases  to  enable  tlie 
board  ot  supervisors  to  act  inteffigently  In 
vacating  and  establishing  hl^ways.  It  Is 
manifest  that  cases  may  be  numerous  arls. 
ing  from  the  improvement  of  tne  country, 
changes  in  Its  population,  and  other  causes, 
where  a  highway  which  answered  all  public 
demands  when  located  should  be  changed, 
but  where.  In  order  to  make  the  diange,  a 
new  highway  must  be  provided  to  take  the 
place  of  the  old  one,  or  the  part  thereof  va- 
cated; and  that  can  be  done  best  In  a  ringle 
proceediug.  So  far  as  we  are  able  to  Judge, 
this  case  may  furnish  an  example  of  that 
kind.  The  change  made  by  the  board  va- 
cated a  portion  of  a  highway  which  extmded 
diagonally  acrf)ss  a  comer  of  a  government 
subdivision  of  land  for  a  tUstance  of  about  80 
rods,  and  established  In  lieu  thereof  a  high- 
way on  boundary  lines  of  that  subdlvisioiL 
Whether  the  change  was  wisely  made  Is  a 
question  not  before  us  for  determination. 
The  board  had  jurisdiction  of  the  parties  In 
Interest,  and  power  to  make  the  change 
which  it  ordered.  The  expediency  of  its  action 
cannot  he  questioned  in  this  proceeding.  Tiedt 
V.  Carstensen,  01  Iowa*  334.  16  N.  W.  Rep. 
214.  The  fact  that  the  order  In  question  was 
made  on  condition  that  the  petitioners  should 
open  and  put  the  new  highway  In  as  good 
condition  for  travel  as  the  old  one  did  not 
render  the  order  illegal  State  v.  Kinney, 
39  Iowa,  226. 

8.  The  first  six  grounds  of  the  petition  for 
a  rehearing  are  in  the  nature  of  objectirais 
to  the  petition  for  the  relief  which  the  board 
granted,  and  are  insufficient,  for  the  reaa(»iB 
stated.  Moreover,  had  they  been  valid,  th^ 
should  have  been  ffied  before  the  final  hear- 
ing. The  seventh  and  ^hth  gnMinds  at  Oi» 
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petition  tor  rehearing  are  not  snstalned  by 
tbe  record,  and  are  not  pressed  in  areument. 
Whether  the  board  gare  a  nUd  reason  for 
refusing  a  rebearinff  we  need  not  Inqnlre, 
Mnc9  Ita  aethm  In  that  respect  was  not  prejn- 

4.  The  power  of  tbe  district  oonrt  to  amend 
tta  judgment  record  after  a  fall  term  of  coort 
had  t>een  held  Is  qnestioned,  bat.  In  view  ot 
the  conclnslons  announced,  need  not  be  de- 
termined. For  the  reasons  shown,  the  Jud^ 
ment  of  tlie  dUirlct  court  Is  rerenied. 


BDTTON  T.  SMITH. 
(Supreme  Court  of  Iowa.  Hay  18,  189S.) 

Di5Bi> — Dkuvekt. 
Plflintiff  executed  a  deed  to  her  daagh- 
ter,  Hnd,  after  havintr  it  recorded,  placed  it  in  a 
box  in  her  room,  woere  tt  remained  for  sofne 
monrhs,  till  the  dnuehter's  huHband  toolc  it,  with- 
ODt  plalntlETB  knowle<lf;e  or  coQHent.  The  deed 
waa  litter  in  the  djiif^hter'a  poasession,  nor  did 
the  claim  any  intereat  la  the  land,  and  after 
her  haahand  obtnlned  poaaeKitioD  of  It  they 
rented  the  land  from  plaintiff,  and  paid  rent 
therefor.  The  deed  was  to  be  aiKned  by  plain- 
tlff*a  huRband,  which,  she  had  been  adviaed, 
was  necessary  to  paaa  title,  but  this  was  not 
done.    Held,  that  uie  deed  was  not  delivered. 

AppenI  from  district  court,  Calhoun  coun- 
ty; G.  W.  Poloe.  Judge. 

Action  to  quiet  ttU&  Decree  for  plaln- 
tUC.   Defoidant  appeals. 

O.  J.  Joll^t  for  appellant  0.  A.  Irwin, 
fbr  appellee^ 

KINKB,  J.  1.  This  action  was  brought 
by  plalntltr  to  quiet  title  to  80  acres  of  land 
in  Calhoun  county.  The  petition  averred 
that  plaintiff  was  tbe  absolute  owner  of  the 
land,  and  that  defendant  asserted  a  claim 
under  a  deed  from  William  Palmatler  and 
Minnie  F.  Palmatler,  executed  In  October, 
1890;  that  said  William  had  no  Interest 
therein  except  as  the  husband  of  Minnie  F. 
Palmatler,  and  that  the  latter  had  no  right 
liiercin  except  as  created  by  a  warranty 
deed  from  plaintiff  to  her,  of  date  Octo- 
ber 23,  1889,  and  that  said  deed  was  never 
delivered;  that  Minnie  F.  Palmatler  Is  the 
daughter  of  plaintiff;  that  no  condderation 
was  paid  for  tbe  deed.  It  also  claimed 
that  the  land  was  plaintiff's  homestead,  and 
bad  never  been  conveyed  by  any  Joint  in- 
strument; that,  at  the  time  of  the  convey- 
ance of  the  land  to  defendant  by  William 
Palmatler  and  Minnie  F.  Palmatler,  he  had 
actual  notice  of  all  the  facts  pleaded.  De- 
fendant filed  a  general  denial,  and  a  cross 
petition  claiming  title  in  himself,  and  asking 
to  have  it  quieted. 

2.  The  controlling  and  only  question  we 
need  consider  in  this  case  Is  whether  the 
deed  from  plaintiff  to  Minnie  F.  Palmatler 
was  ever  delivered  to  the  grantee  therein. 
The  facts,  as  disclosed  by  tlie  record,  so 
far  as  material  to  this  liirjulry.  are  that  on 
October  23,  1889.  phtlntlff.  who  then  held 


the  legal,  title  to  the  land  In  controTer^, 
executed  a  deed  for  It  to  Minnie  F.  Palmatl- 
er, lier  dangfater.  Plaintiff  caused  tSta  deed 
to  be  recorded,  and,  after  It  had  been  re- 
corded, received  it  back  txmn  the  recorder, 
and  pUced  it  In  a  tin  bcH  in  bo-  room  In 
tbe  house  where  she  was  then  Hvlng.  It  re- 
mained there  antn  tbe  next  snmmer,  when 
the  husband  of  her  daughter,  without  platn- 
mrs  knowledge  or  ecmsent,  took,  it  tnm  the 
bo^  and  kept  It,  so  fiir  aa  appears,  after- 
waidsL  Some  time  after  he  had  taken  it, 
plaintiff  learned  of  the  &ct.  and  demanded 
it  of  him.  He  promised  to  retnm  it,  bat 
never  did  so.  When  he  took  the  deed  hla 
wifb  (plaintiff's  daughter)  and  plaintiff  were 
living  In  flie  same  house,  Qunigh  plaintiff 
appears  to  have  bad  a  separate  room  for  her 
own  use.  In  wUch  tbe  box  was  kept  After 
obtaining  flie  deed,  Palmatler  and  tats  wife 
executed  a  mortgage  to  the  defendant  upon 
the  land,  and  later  on  deeded  the  land  to 
defendant  for  a  consideration  of  about  $440l 
It  is  under  this  deed  that  defendant  claims 
title.  The  testimony  satisfies  us  fully  that 
the  deed  from  plaintiff  to  her  daughter  never 
was  delivered.  Authorities  need  not  be  dted 
in  support  of  the  doctrine  that  a  delivery 
of  a  deed  Is  essential  to  a  transfer  of  title 
to  real  estate.  It  has  often  been  held  that 
a  deed  found  in  the  possesfdon  of  the  grantee 
would  be  presumed  to  have  been  delivered 
and  accepted.  Wolverton  v.  Collins,  34  Iowa, 
238;  Graven  Winter,  38  Iowa,  471;  Blair 
T.  How^  68  Iowa.  619,  28  N.  W.  Rep.  199. 
Delivery  may  also  be  presumed  from  the  fact 
that  a  deed  baa  been  executed,  ai^owl- 
edged,  and  filed  for  record  by  the  grantor. 
Robinson  v.  Gould,  26  Iowa,  89;  Graven  v. 
Winter,  38  Iowa,  471;  Foley  v.  Howard.  8 
Iowa.  56.  But.  even  when  ttae  filing  of  a 
deed  for  record  raises  a  pre  umption  of  de- 
livery, such  presumption  may  be  overcome 
by  proof  that  the  acts  relied  upon  were  not 
Intended  to  constitute  a  delivery.  The  qnea- 
tion  of  delivery  of  a  deed  Is  always  one  of 
intention  of  tbe  parties.  The  act  of  delivery 
Is  not  complete  unless  there  be  an  accept- 
ance on  the  part  of  the  grantee.  Hence  It 
follows  that,  If  the  deed  comes  Into  the  pos- 
session of  the  grantee  without  any  intention 
on  the  part  of  the  grantor  tiiat  It  shall  be- 
come operative,  a  delivery  does  not  take 
place.  Steel  v.  Miller,  40  Iowa,  406;  Ste- 
vens V.  Oastel,  29  N.  W.  Rep.  828,  63  Mich. 
111.  It  Is  not  our  rule  to  enter  Into  a  de- 
tailed dlscosdon  of  the  evidence  In  equity 
cases.  From  a  careful  reading  of  this  rec- 
ord the  following  facts  are  found  to  be  fully 
established:  That  there  was  no  agreement 
or  arrangnnent  whatever  between  plaintiff 
and  her  daughter  Minnie  that  the  deed 
should  be  delivered  to  the  latter  unless 
plaintiff's  husband  should  sign  It.  The 
daughter  never  made  any  claim  to  any  in- 
terest in  the  land.  The  deed  was  never  In 
the  possession  of  the  dnti^iter.  Tbe  gran- 
tor never  voluntarily  parted  with  possession 
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of  the  deed.  Plain  tiff  was  advised  that  she 
could  not  coDT^  the  land  mileas  her  hns- 
band  should  Join  with  her,  which  he  did  not 
do.  Another  fact  which  tends  very  strongly 
to  support  plalntUTs  claim  that  die  did  not 
Intend  to  deliver  the  deed  nnless  It  was 
signed  by  her  husband,  and  that  In  fact  the 
dan^ter  never  onderstood  that  it  had  been 
d^vered.  Is  that,  the  daughter  and  her  hus- 
band, after  the  latter  had  surreptitiously  ob- 
tained possession  of  the  deed,  rented  the  land 
in  controversy  of  plaintiff,  and  paid  her 
rent  tiierefor.  If  they,  or  either  of  them, 
had  any  reason  to  believe  that  the  deed  bad 
been  legally  delivered  to  them,  they  would 
have  asserted  fhetr  rights  as  owners  of  Uie 
property,  and  not  have  sustained  the  rela- 
tion of  tenants  to  plaintiff.  Miller  v.  Mur- 
fleld.  79  Iowa,  61,  44  N.  W.  Rep.  640.  Again, 
as  we  have  said,  the  deed  was  to  be  signed 
by  the  husband  of  the  plaintiff.  It  Is  clear 
that  no  delivery  was  ever  contemplated  un- 
til be  became  a  party  to  the  Instrument 
Overman  v.  Kerr,  17  Iowa,  490;  Parker  v, 
Parker,  1  Gray,  409.  We  need  not  pursue 
this  subject  farther.  This  deed  came  into 
the  possession  of  the  daughter's  husband  by 
stealth.  There  was  no  act  on  plaintiff's  part 
showing,  or  even  tending  to  show,  any  In- 
tention on  her  part  to  deliver  the  deed  until 
the  husband  had  also  executed  it,  which  he 
never  did.  No  title  passed  to  the  daughter 
by  reason  of  the  surreptttlous  possession  of 
ber  husband.  A  case  will  hardly  be  found 
where  any  presumption  of  delivery  which 
may  arise  from  the  recording  of  a  deed  Is 
BO  completely  and  satisfactorily  overcome  aa 
In  the  case  at  bar. 

3.  Appellant  claims  tiiat  he  was  an  In- 
nocent purchaser  for  value,  without  no- 
tice, and  hence  should  be  protected.  We  do 
not  find  such  to  be  the  fact  He  also  claims 
that  plaintiff  executed  the  deed  to  defraud 
the  creditors  of  herself  and  her  husband, 
and  therefore  should  not  be  permitted  to  re- 
cover. This  question  Is  not  in  issue.  Ap- 
pellant rested  on  a  denial  of  plaintiff's  dalm, 
and  cannot  now  be  heard  to  say  that  plaln- 
dff  should  be  prevented  from  recovering  by 
reason  of  matters  which  he  has  not  pleaded. 

The  Judgment  and  decree  of  the  district 
wort  SBB  affirmed. 


ICOSER  V.  BOONS  OOUNTY. 
(Supreme  GoorC  of  Iowa.  May  18,  138S.) 

COMOXBB— SlWMO.SINO  PUTSICI&.N  AT  IXQUEST-^ 

COMPSSHATI'iTJ. 

McCSahi's  Code,  f  608,  wovtdes  that  the 
coroner  may.  when  he  deans  ft  requisite,  sam- 
aioo  at  an  inquest  one  or  more  physicians, 
"who.  Instead  of  witness  fees,  shall  receive 
such  reasonable  compensation  aa  may  be  al- 
lowed by  the  county  board  of  BaperTisors." 
BOd.  that  the  compensation  so  allowed  by  the 
board  Is  conclusive,  in  the  absence  of  fraud, 
and  '-hat  a  physician  Is  not  entitled  to  maintain 
an  action  to  aet«-mine  whether  bis  services  are 
BOt  in  fmct  reasoaably  worth  mors  than  the 
amonnt  allowed. 


Appeal  from  district  oouzt,  Boma  eounty; 
S.  M.  Wearer,  Judge. 

Ramsey  &  Buker  and  O.  M.  Brocket,  for 
appellant  J.  B,  WlUtuker,  for  appellee. 

GITSN,  J.  1.  The  learned  Judge  presiding 
at  the  trial  below  certifies  the  following 
questions,  upon  which  the  opinion  of  ttds 
court  is  desired,  and  upon  this  certificate 
the  plaintiff  has  appealed:  *^he  questlona 
npcm  which  the  opinion  of  the  supreui^ 
court  is  deshred  are:  (1>  Where  a  physician 
makes  a  post  mortem  examination  of  a 
body,  under  the  order  and  direction  of  the 
coroner,  is  the  action  of  the  board  of  su- 
pervisors, fixing  his  compensation  for  such 
services,  final  and  conclusive  upon  htm? 
(2)  Whore  a  physician  has  performed  valu- 
able services  as  an  expert  at  the  summons 
of  the  coroner,  as  provided  in  section  503 
of  McClain's  Code,  and  the  board  of  super- 
visors has  allowed  what  It  considers  a  rea- 
sonable compensation  therefor,  can  the  phy- 
sician maintain  an  action  against  the  county 
to  recover  a  greater  oomp«isation  on  show- 
ing that  his  services  are  In  fact  reasonably 
and  fairly  w<nrth  more  than  the  allowance 
so  made?" 

Under  section  412  of  the  Revision  of  1860, 
and  section  3GS  of  the  Code  of  1873,  the  rea- 
sonable compensation  for  such  sei-vlces  was 
fixed  by  the  coroner.  By  chapter  Qi,  Acts 
20th  Gen.  Assem.,  said  section  308  was 
amended  to  read  as  follows:  "In  the  above 
Inquisition  by  a  coroner,  when  be  or  the 
Jury  deem  it  requisite,  he  may  summon  one 
or  more  physicians  or  surgeons  to  make  a 
scientific  examination,  who,  Instead  of  wit- 
ness fees,  shall  receive  such  reasonable  com- 
pensation as  may  be  allowed  by  the  county 
board  of  supervisors."  McClain's  Code,  | 
503.  In  Cushman  v.  Washington  Co.,  45  Iowa, 
256,  it  was  held,  under  section  3GS  of  the 
Code  of  1873,  as  follows:  "The  ooroner,  or 
the  Justice  acting  in  his  absence,  Is  the  of- 
ficer or  tribunal  exclusively  charged  with 
the  duty  of  fixing  the  compensation  In  ques- 
tion. For  refusal  to  act  on  the  claim  made, 
he  may  be  compelled  to  do  so  by  mandamus. 
For  allowing  an  Insufficient  compensation, 
as  no  appeal  Is  allowed,  It  is  not  clear  what. 
If  any,  remedy  Is  provided.  The  petition 
In  this  case  shows  that  the  Justice  refused 
to  allow  the  claim  for  %S0,  but  did  ■  allow 
$5  for  witness  fees  and  mileage  for  attend- 
ing the  investigation.  This  allowance  Is  In 
excess  of  ordinary  witness  fees,  and  hav- 
ing been  made,  and  the  same  being  In  the 
nature  of  an  adjudication  still  In  force,  the 
plaintiff  cannot  maintain  an  original  action 
against  the  cotmty  for  his  compensation." 
In  Sanford  v.  Lee  Co.,  49  Iowa.  ]4iS,  the 
coroner  bad  certified  the  amount  chnrKM 
as  reasonable,  and  recommended  the  wniie 
to  be  allowed.  The  board  of  super^'isunt  al- 
lowed only  a  portion  of  the  amount  This 
court  held  that  under  said  section  S(Bt  of 
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Hie  Code  of  1873  the  recommendation 
of  the  coroner  amoimted  to  an  allowance 
or  approval  of  the  amount  charged;  that 
It  became  a  liquidated  demand,  and  plain- 
tiff was  not  bound  to  present  It  to  the  board 
before  bringing  an  action;  and  that  the 
defendant  was  bound.  In  the  absence  of 
l^ud,  to  pay  the  amount  allowed  by  the 
coroner.  These  cases  clearly  hold  that  un- 
der said  section  868  the  coroner,  or  Justice 
acting  as  such,  conld  alone  determine  what 
was  a  reasonable  compensation,  and  that 
such  determination  was,  In  the  absence  of 
fraud,  conclualve.  The  act  of  the  20th  Gen. 
Assem.  vests  that  same  power  In  the  coun- 
ty board  of  supervisors,  and  for  the  same 
reasons  their  action  must  be  held  to  be 
conclusive,  in  the  absence  of  fraud. 
The  force  of  these  dedslons  is  conceded 
appellant's  counsel,  but  it  is  argued  that 
the  board  may,  throu£^  Ignorance  of  the 
reasonable  value  of  the  services,  or  arbitra- 
rily, refuse  to  allow  a  reasonable  amount, 
and,  no  appeal  being  allowed,  appellant  is 
entitled  to  his  action  in  court  to  determine 
what  is  a  reasonable  amount.  We  may  not 
presume  that  the  board  will  act  arbitrarily, 
or  without  due  Inquiry.  In  this,  as  Ia 
many  other  Instances,  the  law  does  not  fix 
the  amount  of  compensation,  because  what 
would  be  reasonable  In  one  case  ma^  not 
be  In  others.  When  It  cannot  be  foreknown 
what  will  be  a  reasonable  compensation, 
the  law  vests  some  person,  board,  or  trt* 
bunol  with  power  to  determine  that  matter. 
Our  statute  contains  many  such  provisions, 
of  which  we  mention  paragraph  14  of  sec- 
tion 303  of  the  Code,  authorising  the  su- 
pervisors to  fir  the  compensation  of  all  serv- 
ices of  county  and  township  officers  not 
otherwise  provided  for  by  law,  and  section 
3S14,  authorizing  the  court  to  fix  the  com- 
pensation of  witnesses  colled  as  experte. 
It  would  hardly  be  contended  that  a  wit- 
ness called  as  an  expert  might  maintain  an 
action  to  recover  more  than  the  court  al- 
lowed him,  and  yet  he  was  not  permitted 
to  have  a  Jury  to  determine  the  amount, 
and  the  court  may  have  Ignorantly  or  arbi- 
trarily allowed  an  Insufficient  compensation. 
Such  a  claim  as  this  Is  unlike  a  claim  for 
damages,  as  in  Fleming  v.  Hull,  73  Iowa, 
598.  35  N.  W.  Rep.  673.  It  Is  like  any  other 
Item  of  costs  Incident  to  legal  proceedings, 
and  when  the  amount  Is  fixed  by  statute, 
or  by  the  person,  board,  or  tribunal  au- 
thorized to  fix  it,  it  is  conclusive.  The  ques- 
tions certified  must  be  answered  In  the  af- 
firmative, and  the  Judgment  of  the  district 
court  affirmed. 


LIKES  T.  FOLK. 
(Sixprem«  Court  ot  Iowa.  May  10.  1888.) 

BaLB  or  MOHTOAOBD  PkEMISRS— ANTIdPAlIOX  Ot 

PAVMRyn  B»  Vbshob. 
1.  A  reservatloD  In  a  mortKaKe,  to  the 
mortgasor,  of  the  ri^t  to  pay  off,  on  the  day 


for  making  any  payinent  of  Interetrt,  a  portion 
of  the  prindpaf,  ''■o  that  the  prindpal  shall  not 
be  reduced  to  a  less  warn  than  five  hnndred  dol- 
lars," is  not  Inconsistent  with  a  further  provi- 
aioo  that  such  payment  "may  Indnde  the  whole 
of  the  prindpaL"  as  it  was  merely  intended 
tttat  an  unpaid  balance  of  less  than  9500 
should  not  be  left;  and  there  is  no  necessity  to 
resort  to  the  rale  of  constrnctlon  that  written 
words  prevail  ov»  those  printed,  the  word» 
"five  hundred"  being  written  into  a  printed 
blank. 

2.  Defendant  conveyed  land  to  plainiifT. 
subject  to  a  mortgage,  agredng  to  pay  the 
mortgage  "a*  soon  as  it  can  be  aoeording  to  its 
tarms."  In  the  mortgage  was  a  reservatioa  to 
the  mortgagor  of  the  right  to  pay  off  the  mort- 
gage on  any  day  named  for  making  a  payment 
of  interest.  Held,  that  it  was  the  du^  of  de- 
fendant to  avail  himseif  of  the  earlieat  oppor- 
tunity to  pay  off  the  mortgage  at  which  the 
mortgagor  could  have  paid  it. 

3.  The  mortgage  was  assigned  by  the  mort- 
gagee in  traat.  On  the  refusal  of  defendant  to 
pay  it  off  on  a  day  on  which  interest  was  pay- 
able, plaintiff  paid  It  to  the  mortgagee,  and  the 
assignee,  upon  being  notified  of  such  ^yment, 
T^eived  oxaer  securities  from  the  mortgagee. 
BHd,  that  the  court  properly  found  that  there 
was  such  payment  by  plaindff  aa  would  «ititie 
him  to  sue  defendant  fOr  breadi  of  the  con- 
tracL 

Appeal  from  district  court.  Polk  county; 
O.  P.  Holmes,  Judge. 

Action  on  contract  for  the  payment  of  a 
mortgage  debt  Joseph  B.  Davis  was  the 
owner  of  the  property,  being  certain  lots  In 
the  dty  of  Des  Moines,  and  gave  a  mortg-age 
thereon  to  the  New  England  Loan  &  Trust 
Company,  due  February  1,  1894.  The  lota 
were  conveyed  to  the  defendant,  and  by  hlra 
to  the  plaintiff,  with  the  Incumbrance  there- 
on; the  defendant  agreeing  to  dlschai^  the 
mortgage.  With  certain  omissions,— not  Im- 
portant, in  view  of  the  questions  presented 
in  argument,— appellee  states  the  fncts  as 
follows;  *'(1)  The  contract  between  the- 
plaintiff  and  defendant  for  the  purchase  and 
sale  of  the  sold  property  was  In  writing,  nn<f 
contained,  among  other  things,  the  following 
clause  with  reference  to  the  payment  of  tiie 
mortgage  of  Joseph  B.  Davis  and  wife  to  the 
New  England  Loan  &  Trust  Company,  here- 
inafter mentioned:  The  party  of  the  sec- 
ond part  [defendant  In  this  suit]  Is  to  foruisb 
an  abstract  of  title  to  lots  seventeen,  (17,> 
eighteen,  (18,)  nineteen,  (19,)  and  twenty. 
(20,)  showing  that  he  is  the  owner  In  foe- 
simple  thereof,  and  that  the  same  is  wlt'-out 
lien  or  incumbrance  except  the  Judgment 
against  the  sold  party  of  the  second  part 
and  one  F.  M.  HubbeU,  for  $1,107.13.  In 
favor  of  Martin  Tuttle,  and  a  mortgage 
thereon  executed  by  Joseph  B.  Davis  and 
wife  to  the  New  England  Loan  &  Trust 
Company.  Said  party  of  the  second  part  is. 
however,  to  convey  said  lots  by  warranty 
deed  to  said  party  of  the  first  part,  warrant- 
ing the  titie  ag.iln8t  all  incumbrances  what- 
soever, and  is  to  discharge  the  said  premises 
from  the  lien  of  the  said  Judgment  and  the 
said  mortgiige.  Said  Judgment  Is  to  be  paid 
when  the  appeal  now  pending  in  the  supreme 
court  Is  finally  determined,  and  the  mortgage 
i  U  to  bt  paid  aa  toon  at  U  can  h*,  aeeordinff 
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to  iu  term*.'  (0)  'The  party  of  the  flril  part 
reiierTes  the  right  to  pay  jfm  hvndred  dol' 
iare.  or  any  multiple  thereot  or  $1,760,  at 
the  date  named  for  making  any  Interest  pay- 
ment: provided,  thirty  days*  notice  In  wrlt- 
iai;  be  glveo  the  said  second  party  of  the  In- 
tention to  make  such  payment:  and  provid- 
ed, further,  that  the  principal  shall  not  be 
reduced  to  a  sum  leas  than  Jive  hundrtd 
dollars.  But  the  payment  made  under  this 
proTisIon  may  include  the  w&oie  of  the  prin- 
cipal, and,  when  ff.OOO  thaU  hate  been  paid, 
laid  hi  terenteen  (i?)  thaU  be  rdeaeed  from 
the  lien  of  fhie  mortgage;  and,  upon  tJte  pay- 
me"t  of  $1,150,  lot  eighteen  {18)  ahall  be  re- 
ieated;  and  upon  Vie  payment  of  $1,000,  M- 
nineteen  (,19)  e/iall  be  releaged.  The  pay- 
ment for  releaee  of  one  lot  ehaO  Twt  apply 
totearde  the  releaee  of  any  other.'  (8)  The 
above  mortgage  was  executed  on  a  printed 
blank,  and  the  words  written  therrin  at  the 
time  it  was  executed  are  italicised  in  the 
above  quotation.  This  mortKnge  was  as- 
signed to  the  Farmers'  Loan  &,  Trust  Com- 
pany  of  New  York  prior  to  August  29,  18flO. 
After  the  contract  of  August  29,  1890,  was 
made  and  entered  Into  by  and  between  the 
plaintiCt  and  the  defendant,  the  plaintiff,  de- 
ilrfns  to  borrow  mwey  upon  the  seenri^  of 
said  property  so  sold  to  him  by  the  said 
Polk,  and  on  which  said  Davis  mortgage  rest- 
ed, found  ft  necessary  to  remove  the  mort- 
gage of  the  said  Davis  and  wife  therefrom, 
and  to  this  end  he  procured  the  New  Eng- 
land Loan  &  Trust  Company,  the  mortgagee 
In  suld  Davis  mortgage,  to  consent  so  far  as 
It  might  do,  that  the  same  might  be  paid  off 
before  Its  maturity,  and  notified  the  defend- 
ant  of  sudi  agreement,  and  asked  the  de- 
fendant to  pay  the  same.  This  the  defend- 
ant. Polk,  declined  to  do,  because  it  was  in 
violation  of  his  contract  and  understanding 
made  and  entered  into  by  him,  as  shown  by 
the  contract  of  August  29,  1890.  The  plain- 
tiff, having  paid  off  the  mortgage  to  the  New 
England  Loan  &  Trust  Company,  asks  Judg- 
ment against  the  defendant  for  the  amount 
so  paid."  The  district  court,  upon  the  main 
inme,  gave  Judgment  for  the  defendant,  and 
the  plaintiff  appealed. 

Cummins  &  AVright,  for  appellant  J.  S. 
Ftdk,  wltb  3.  D.  Whisenand,  for  appellee: 

GRANGER.  J.  1.  The  principal  contention 
is  upon  the  constmctlon  of  the  clanse,  "and 
the  mortgage  Is  to  be  paid  as  soon  as  it  can 
be,  according  to  its  terms."  Tlie  different 
claims  for  construction  are  these:  Appellant 
snys  the  mortgage  conld  be  paid  the  1st  day 
of  Febraary,  189L  it  being  one  of  the  days 
fixed  by  the  terms  of  the  mortgage  for  the 
payment  of  Interest  Appellee  says:  "Tlila 
contract  does  not,  as  is  Claimed  by  plain- 
tiff, bind  the  defendant  Polk,  to  pay  off  the 
mortffage  on  the  Ist  day  of  February,  1891, 
or  as  soon  as  the  mortgagor,  IMvla,  coidd  pay 
It  off  by  its  terms;  but  It  binds  the  defendant, 
Polk,  to  pay  it  off  as  soon  as  he  (Polk)  could 


do,  according  to  the  terms  of  tbe  mortgage.'' 
We  think  the  condudlD^  da  use  of  appeUee's 
statement  of  bis  obllgatloo  Is  entirely  correct;, 
that  is,  tbat  he  should  pay  whenever  "he- 
could  do  80,  according  to  the  terms  of  the- 
mortgage."  He  thinks,  however,  that  he- 
would  not  have  the  right  to  pay  as  soou  ii» 
Davis  would  have  the  right  to,  and  heie- 
seems  to  be  the  difficulty  of  coDstniction. 
If  we  look  to  the  different  obligations  of  de- 
fendant and  Davis,  as  created  by  the  diflereur 
Instruments,  a  -correct  conclnsloo  ought 
be  reached  as  to  this  question.  Davis'  obltgix- 
tion  and  privilege  for  payment  were  fixedi 
by  tbe  terms  of  the  mortgage.  Defendant's' 
obligation  was  fixed  by  his  agreement  with 
Likes,  and  he  contracted  to  dlscdwrge  Davis' 
obligation  according  to  Its  terms.  The  mort- 
gage, by  Its  terms,  knew  only  Davis  as  an 
obligor,  and  Its  terms  for  payment  whether 
oblUratoiy  or  permlasive,  are  with  refereaioa 
to  him.  Dtfendant's  agreement  was  to  dis- 
charge a  iwe-existing  obligation,  to  wiilcl^ 
he  was  not  a  party.  We  do  not  locdc  to- 
his  agreement  then,  to  know  the  tmn» 
of  payment  bat  to  the  mortgage;  that  Is,  he- 
agreed  to  pay  according  to  the  terms  made- 
by  Davis  when  he  gave  the  mortgage.  Now, 
tmvlng  In  mind—and  upon  this  the  parties- 
agree— that  defendant  was  not  a  privy  to 
the  mortgage  contract,  and  was  withont  ob- 
ligation to  the  mortgagee.  It  will  be  seen  that 
his  duity  was  not  to  pay  npon  demand,  bat  to> 
pay  without  demand,  as  soon  as  he  could,  by  ' 
the  terms  of  the  mortgage.  His  obllgatloib 
was,  to  say  the  least  to  try  to  pay  as  Davis- 
would  have  a  right  to  pay,  for  plaintiff  and 
defendant  surely,  bad  In  mind,  when  con- 
tracting, the  terms  of  the  mortgage,  and  tlie- 
language  Is  far  from  Indicating  that  they 
then  bad  In  view  its  maturity  for  the  time  oT 
payment  If  but  one  time  was  then  in  con- 
templation, and  that  the  maturity  of  th»^ 
mortgage,  the  words,  "as  soon  as  it  can  be. 
according  to  its  terms,"  would  not  have  boon 
apt  or  natural  language  to  express  the  pu^ 
pose.  But  with  the  clause  of  the  mortgage- 
permitting  an  earlier  payment  At  tiie  elec- 
tion of  Davis,  such  language  la  Mitlrely  ap- 
propriate. Tbe  language  Indicates  that  tbe- 
parlles  had  In  mind  a  time  when  It  could 
be  paid,  as  distinct  from  a  time  when  It  should 
or  must  be  paid.  It  seems  to  us  that  defend- 
ant by  his  agreement  was  to  take  the  place- 
of  Davis,  and  pay  as,  by  the  mortgage,  he- 
would  be  permitted  to.  If  from  the  contract 
bad  been  omitted  the  clause  in  question^ 
which  has  r^renoe  only  to  time  of  pay- 
ment the  legal  effect  would  be  precisely  as 
appellee  now  claims  It  to  be,  for  the  mere 
agreement  to  pay  the  mortgage,  which  1» 
expressed  in  another  clause,  would  require  lt» 
payment  at  maturity.  We  must  assnmu  that 
tbe  specific  daiue  as  to  time  was  Inserted 
for  some  purpose.  It  Is  by  no  means  dear 
that  he  had  not  the  legal  right  to  pay  as 
Davis  conld,  but  that  we  need  not  dt^de. 
It  is  dear  ttiat  he  was  to  dlacbarge  the  OKirt- 
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sage  February  1,  1891,  If  be  ooold  do  ao,— 
that  Is,  If  payment  would  tw  accepted  from 
him,  as  It  must  hare  been  from  DatIs;  and 
before  he  can  avtM  liability  for  a  faUm«  he 
most  be  able  to  show  that  he  ooold  not  do 
•o.  On  the  contrary  it  la  mode  to  appear  that 
he  could,  but  would  not  To  our  minds,  there 
la  cleariy  a  breach  of  bis  undertaking,  and 
the  district  court  should  hare  ordered  Judg- 
ment for  the  plaintiff. 

2.  It  la  urged  that  this  salt  ms  commenced 
tief(H«  the  mortgage  was  paid  by  plaintiff, 
4uid  hoice  that  there  can  be  no  recovery,  con- 
oedlng  that  the  defendant  bad  Uie  rU^t  to 
pay  the  mortgage  February  1,  180L  The 
facts  Important  In  this  connection  were  found 
by  the  district  court,  and  are  as  follows: 
miat  on  the  Sd  day  of  April,  1889,  the  New 
England  Zxmn  &  Tnut  Oompany  assigned  to 
the  Farmers'  Loan  &  Trust  Oompany,  of  New 
Tork  city,  as  tmrtee,  the  said  bond  and 
mortgage.  The  terms  of  the  trust  under 
which  the  Farmers*  Loan  ^  Trust  Componj' 
vecelTed  and  held  snoh  bcmd  and  mnrtgage, 
so  far  as  thay  relate  to  the  presoit  con- 
troversy, are  shown  In  fixe  copy  of  Uie  paper 
hereto  attached,  marked  'Exhibit  a*  Ami 
about  tlie  same  date  fhe  New  Sta^nd  Loan 
A  Trust  Oompany  assigned  to  B.  F.  Kanffman 
and  O.  W.  Ibrquardt,  trustees,  the  said  note 
■and  mortgage,  a  copy  of  wUeh  Is  shown  in 
BxUblt  B.  The  terms  of  the  tnist  under 
which  the  latter  note  and  mortgage  were  re- 
*  odred  and  bdd  are,  so  far  as  thcv  r^te  to 
this  controversy.  Shown  In  the  copy  hereto 
attatihed,  marked  'B:diiHt  D.*  That  prior 
to  the  1st  day  <tf  February,  1891,  the  de- 
fendant. Likes,  had  an  Intwrlew  wiUi  fhe 
<Acers  of  the  New  ^is^pd  Loan  &  Trust 
Oompany,  and  sidd  <McerB  then  and  there, 
•o  for  as  they  had  the  rl^t  or  power, 
waived  that  provision  In  fhe  mortgage  re- 
quiring thirty  da^*  notice  to  be  s^voi  of  an 
intentlmi  to  pay  fhe  same,  or  some  part 
thweof,  and  notified  the  said  Ukes  of  its 
wUllngnesB  to  accept  payment  of  both  of 
flsid  mw^ages  upim  said  let  day  of  Febro- 
aiy,  1801,  wltboot  notice.  That  prior  to  said 
1st  day  of  February,  1801,  Uie  said  Likes 
notified  the  said  Polk  of  the  waiver  of  said 
notloe  the  New  England  Loan  ft  Trust 
Oompany,  and  willingness  to  accept  pay- 
ment, and  demanded  of  him  (the  said  P<dk) 
that  he  pay  the  said  mortgages  on  the  said 
iMt  day  of  February,  1891.  Hist  the  said 
Polk  failed  and  refused  to  pay  the  said  mort- 
gages on  said  day,  and  refused  to  pay  the 
same  at  any  other  time  before  the  cinturtiy 
thereof,  according  to  their  reflpenttvo  tiTnis. 
And  thereupon,  on  the  2Gth  day  of  March,  1891, 
and  btfore  the  bringing  of  this  suit,  the  said 
Likes  piUd  to  the  said  New  England  Loan 
ft  Triist  Company  the  sum  of  ^,635.81,  In 
full  payment  and  sstlsfactlon  of  sold  mort- 
gages, and  the  said  New  Eingland  Ijoan  A 
Trust  Oompany  then  and  there  accepted  siiUI 
sum  In  full  payment  and  satisfnctlou  then^if. 
*nut  on  the  27th  day  of  March.  1891,  the 


New  England  Loan  ft  Trust  Oompany  noti- 
fied Its  New  York  office  that  the  bond  and 
mortgage  shown  In  Exhibit  A  had  been  paid, 
and  on  the  9th  day  of  April.  1801,  the 
Farmers*  Loan  ft  Trust  Oompany,  having  re- 
ceived other  securities  as  a  aubstitute  tor 
said  bond  and  mortgage,  delivered  the  same 
to  the  New  En^and  Loan  ft  Trust  Company, 
together  with  a  satlsCactlcHi  piece."  Aa  we 
understand,  the  district  court  found  Oiat  tha 
mortgage  was  paid  b^tve  the  suit  was  In- 
stituted, and  on  fhe  same  day;  the  suit 
having  been  oommenoed  March  26, 1891.  The 
finding  is  wammted  from  the  facts.  Hie 
Farmers*  Loan  ft  TYuat  Oompany  held  the 
mortgage  as  seouxlty,  and  In  trust  The  foot 
that  the  mon^  was  received  by  fhe  New 
En^and  Loan  ft  Trust  Oompany  as  a  pay- 
ment, .and  Uiat  upon  a  mere  notloe  of  such 
fact  the  treasurer  accepted  other  secority, 
and  surrendered  the  mortgage,  would  Indicate 
that  the  payment  was  In  pursuance  of  some 
previous  understanding.  The  trustee,  after 
notice  that  the  New  England  Loan  ft  Trust 
Company  iras  reodving  money  In  payment 
of  its  securities;  makes  no  auestion  of  Its 
rl^t  to  do  BO,  bnt  gives  the  acts  Its  approval 
by  accepting  other  securities.  This  Is  certain- 
ly evidence  upon  which  the  district  court 
oould  have  found  the  fact  of  payment 

8.  By  a  referwce  to  the  Oxtt  statement  of 
facts,  and  In  tlia  quotatlmi  firom  the  mort- 
gage, win  be  seen  Ibis  provision:  "And. 
iwovlded,  further,  that  the  ^Intflpal  diaU  not 
be  reduced  to  a  sum  less  than  five  hundred 
doUars;  but  the  payment  made  under  this 
provision  may  include  the  whole  of  the  prin- 
cipal." It  is  contended  that  ttie  provisions 
are  contradictory,  and,  as  we  understand, 
that  bat  one  of  tli^n  is  of  force.  It  la  aald 
that  the  mortgage  was  made  <m  a  printed 
blank  with  certain  parts  filled  In  hy  writing, 
and  that  Uie  wcwds  "five  hundred"  are  of 
tiiat  dass,  and  that  under  the  rule  the  writ- 
ing must  prevail.  Tliat  Is  true  where  written 
and  printed  matter  in  an  Instramrat  are  In- ' 
oonslBteot  CJode,  |  8651.  But  we  must  har- 
monise the  luiguage^  If  we  can,  oondstentl;, 
and  let  all  parts  stand.  We  think  the  fol- 
lowing construction  Is  dearly  within  the 
ao^  of  the  language  used,  and  is  consistent: 
The  mortgagor,  besides  the  Interest,  may 
make  payments  of  $500,  or  sny  multiple 
thereof,  and  such  payments  may  be  of  the 
whole  debt  or  any  part  thereof,  so  that 
of  the  principal  there  shall  not  be  left 
a  sum  less  than  $500;  tliat  is,  the  parties 
have  contracted  against  leaving  an  unpaid 
balance  of  less  than  $500.  Such  a  ^vision 
Is  a  reastxiable  one,  and  by  such  a  construe-  , 
tion  we  preserve  both  dausea  ot  fhie  mort- 
gage. 

The  district  court  In  its  Judgment  pro- 
vlrlorl  that  It  should  he  without  prejudice  to 
another  action,  nnd  from  that  provision  the 
defptirtant  appealed.  Our  conchialons  render 
it  unnepesaary  to  eoTisider  the  question.  Tlie 
Judgment  on  plaiutilTs  appeal  Is  revened. 
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STATB  T.  CHIGAOO,  M.  &  ST.  P.  RY.  CO. 

(Supreme  Court  of  Iowa.  May  23,  1S83.) 
IUU.BUAD  CoHPASiES— Switch  I  Nu  Bsuvigjm— Ok- 

DKB  or  BaILHOAD  COIIHIMIO.VBK8. 

An  order  of  tiie  railroad  oommlariimeta 

tliat  defeadant  railroad  oompaoy  traniifer  can 
delivered  to  it  by  anottier  company,  from  its 
station  to  another  point,  aa  a  Bwitcbing  aervicw 
and  at  switching  rates,  will  not  be  enforced 
wba«  ancb  point  is  beyond  the  yard  limits,  and 
tbe  service  reodered  is  on  the  main  line,  and  is 
done  under  orders,  as  in  case  of  trains,  and  not 
nnda  the  Arectioa  of  the  yard  master. 

Appeal  frtun  district  court,  Uubuque  eoan^ 
ty;  Jobn  J.  Nay,  Judfie. 

Tills  action  was  oomineiioed  with  the  rail- 
road commiaaloBera  as  plain tUTs,  and  the 
state  aulMequratly  anlMtltuted.  It  la  aa  ac- 
tkm  to  enforce  an  order  of  the  railroad  com- 
mlssloiieia  to  tlie  defendant  company  for  tlie 
switching  of  cars  from  the  statltHi  at  l>a< 
boque,  Iowa,  to  Eagle  Point,  a  place  within 
the  dty  of  Dubuque.  The  necesBary  facta 
an  aa  follows:  Fendler  ft  Scbwa^ier  la  a 
firm  6xADg  a  buslneaa  of  **it»™^"g  lime  at 
Ea^  Point  Tbe  firm  contracted  with  the 
Xiagan  Puel-Oll  Ccmpany,  of  lima,  OtOot 
for  fuel  <ril  for  use  In  its  budness;  the  oU 
to  be  famished  at  Qie  rate  of  75  orats  per 
barrel  deUrered  at  Kagle  Point.  The  oU 
was  shipped  in  tanks,  and  was,  for  a  time, 
taken  over  the  Unea  of  tlw  d^iettdant  oom- 
panj  from  Chicago  to  Its  deatinaticm  at 
Uogle  Point.  Becanae  of  an  advance  In  rates 
on  the  defmdant's  line,  the  transportation 
was  so  changed  that  from  Chicago  the  oU 
came  over  the  Une  of  the  Chicago,  St 
Paul  *  Kansas  City  Ballwajr  to  Dubaqne, 
at  the  rate  formerly  charged  by  the  defend 
ant  company.  This  latter  line  has  no  road 
mnntaig  to  Eagle  Point,  nor  bos  any  com- 
pany except  tbe  defendant  The  defendant 
company  refused,  for  a  time,  to  transfer  the 
can  with  the  oU  orer  Its  Une  to  Ifiagle 
Point  This  led  to  a  complaint  tbe  oil 
company,  Ououtfi  Ita  prealdant  B.  J.  Little, 
to  tbe  railroad  oommiaaionera,  which  la  as 
f<d]om:  "The  complainant  atates  that  the 
Nlagam  Fud-Oil  Company  la  a  corporation 
ddnc  bnalnew  at  Uma,  Ohio,  shipping  tod 
oU  for  manu^bulng  puipoeea.  That  prior 
to  August  24  th,  last  they  have  hem  ship- 
ping west  of  Chicago  over  tbe  line  of  the 
CbicagD^  aiUwaukee  &  8t  Paul  Railway. 
That  tai  January,  they  coDtmcted  wltn 
Faidler  ft  Sdiwaegln.  of  DnboQue,  Iowa, 
to  deUrer  fuel  oU  tot  1888  at  their  lime 
kiliw  near  the  city  of  Dubuque,  at  a  certain 
flignn,  baaed  cm  a  l^cwt  throng  freight 
ntai,  or  158.80  per  car,  tbe  nte  then  ezl8^ 
1]«  CO  reqiODdeaCs  Uneu  Ttukt  on  or  about 
Augost  12th  reapondent  road  admnced  Its 
rate*  to  88aL4t  per  otr,  an  IncrMse  of  near- 
Ij  933,  wbMt  ntea  wen  wo  exortritant  aa 
to  deprire  them  of  any  protlt  on  ahlpmenta: 
la  fact  If  paid,  would  subject  them,  imder 
rbdr  cootxact  to  serious  Igs.  That  the  Chl- 


cngo.  8t  Paul  ft  Kansas  Oly  lUlway,  a 
line  running  parallel  to  respondent's  raid, 
declined  to  advance  rates,  and  complaiiuuit 
has  since  beea  shipping  over  said  rood  to 
DubuQue.  That  on  the  arrlTOl  of  shipments 
at  place  of  destiiuition,  respondent  road  re- 
fused, and  still  refases,  to  switch  said  can 
to  the  Ume  klina  <tf  Messn  Feudler  ft 
Sdiwae^er,  when  adted  to  do  ao  both  by 
the  Chicago.  St  Paul  &  Kanaaa  aty  Rail- 
way and  complainant  accompanied  with  a 
tender  ct  awitching'  dutrges;  tbe  awltcbes 
of  respondent  being  the  only  ones  running 
to  said  klhia.  Tliat  Messrs.  Foidler  ft 
Scliwaegler  bare  been  aeriotuily  hindered 
and  damaged  by  fallore  to  receive  the  ship- 
ments of  oil,  of  which  they  use  large  quanti- 
ties, and  hare  been  compelled  to  extinguish 
the  Area  In  Ouir  works  at  two  dUferoit 
times,  and  suspend  operauons  throe  days 
at  <Hie  tlnte,  and  four  at  another,  mat  com- 
plainant is  held  for  the  damage  already  sus- 
tained, caused  Iqr  rapondent  road's  reftnal 
to  switch  cars  ss  aforesaid,  and  will  be 
greatly  damaged  in  the  futnn  unless  rrflef 
la  obtained."  The  complaint  la  "for  refusal 
to  switch  cars  tendered  at  Dubuque,  Iowa, 
October  14,  1888,  with  awitcbhig  chaivea." 
Cpw  InTeadgatifm  the  conunladonen  or- 
dered the  defendant  company  to  "take  ahtp- 
meats  above,  and  any  other  that  may  be 
tendered  them  by  connecting  lines,  and 
switch  them  aa  required  by  law."  Tba  com- 
pany then  eatabllahed  a  atation  at  En^e 
Point  and  annonnced  Its  readiness  to  trans- 
fer tlie  <dl  cars,  but  as  we  understand,  upon 
a  basia  of  cbaigea  In  conformity  with  tbe 
rates  fixed  by  the  commlsrtonen  In  this 
state  fbr  tlie  regular  tnmpCHrtatlon  of 
freight  under  which,  for  five  miles  or  less, 
the  mte  per  car  would  be,  as  the  com- 
missioners state,  *fl3  to  fl5k  the  distance 
from  Dubuque  station  to  Eagle  Point 
being  three  and  one-tenth  miles."  The  eom- 
mlaaianen,  in  their  order,  fixed  the  rata 
at.  two  donan  fbr  three  mllea,  bat  fixed 
no  rate  for  an  exceas.  Thereafter,  in  the 
same  case,  they  made  an  order  fixing 
the  ntes  for  switching  at  Dubuque  aa  fol- 
lows: "Pot  any  distance  not  exceeding  one 
mile,  11.00;  for  any  distance  In  Bsaem  vt 
one  mile,  and  not  more  than  two  miles, 
91.5O;  for  any  dlatnnce  in  exceas  of  two 
niilea,  and  not  mon  than  three  mllea,  92; 
for  any  diatance  fn  excess  of  three  miles, 
and  not  exceeding  four  mllea,  $2.60.'*  Upon 
a  neglect  or  retnaal  of  tbe  company  to  ob^ 
the  order,  tbla  action  was  InaUtated  in  the 
district  court  of  Dubuque  county  for  its  en- 
forcemcot,  and  Oiat  court  upon  the  sub- 
mlaalMi  of  the  canae,  dismissed  the  petition, 
and  tbe  pi«<intirr  appealed.  Other  minor 
facts  may  be  noticed  In  considering  the 
caaa. 

Jobn  T.  Stone.  Atty.  Oen.,  and  D.  B.  Lyoo. 
for  tbe  State.  Jolm  W.  Caiy  and  W.  J. 
Knight  for  appellee. 
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ORANOEK,  J.  From  the  record  we  find 
ibrce  ways  of  operating  or  moving  cars  m 
ratlwayB,— bj  "result  traiiia,"  by  "extra"  or 
''special"  trains,  and  by  awltdUnc.  Tralna, 
whether  regular  or  spedol,  are  generally  up- 
on tbe  main  line,  and  under  orders  tnta  a 
train  dlspatoliOT.  Swlbctdng  Is  done  by  a 
crew  with  an  engine,  and  is  antler  the  direc- 
tion of  a  yard  master,  and  within  the  yard 
limits.  If  the  mglne  goes  outside  of  the  yard 
limits,  It  Is  under  special,  orders,  the  same  as 
a  special  train.  WitMn  the  yard  it  Is  operas 
ed  under  general  orders  to  the  yard  master 
to  keep  out  ot  the  way  ct  regular  tAlns  on 
the  main  Unew  Eagle  Point  ia  a  little  more 
than  a  mtle  north  of  flie  yard  Umlta  of  Du- 
buque station.  The  order  of  the  oommlMlon- 
ers  requires  the  defendant  company  to  trans* 
ffer,  not  only  the  cars  with  oil,  but  aU  othffirs 
tendered  to  It,  as  a  switching  serrlce.  BiM^e 
Point  was  not,  at  the  oommeneemmt  of  tlie 
proceeding  before  the  omuntoslonerB,  a  regu- 
lar station  on  defendant's  lines  but  there  was 
a  side  tmok  there,  and  for  years  oars  had 
been  switched  from  the  main  line  onto  this 
trade  with  fud  and  ottier  suppUes  for  Fei^ 
ler  and  Fendlor  &  Scfawae^r,  and  p^iapa 
for  others.  Prior  to  the  time  when  the  oil 
campany  transferred  its  cars  to  be  hanled 
OTer  the  Chicago,  8t  Paid  &  Kansas  Cftty 
Railway  from  CSdcago  to  Dubuque,  defend- 
ant company  had  transferred  oars  for  otiter 
oomponles  from  Dubuque  to  Eagle  Point  at  a 
rate  of  from  two  to  three  dollars  per  oar, 
and  it  may  be  regarded  aa  having  been  a 
place  of  local  railway  traffic  on  the  defend- 
ant's Bne  of  rood,  thoui^  not  a  regular  sta- 
tkm.  From  the  opinion  of  the  commissioners, 
which  la  in  erldenee,  it  appears  that  they  re- 
garded Ba^  Point  as  within  the  <Atj  and 
yard  limits,  for  fh^  say:  "In  the  case  In 
controversy  the  board  is  of  the  tmantanoas 
optnhm  that  the  service  required  of  the  re- 
spondent road  is  local  In  its  character,  con- 
fined to  the  dty  limits  and  yard  and  sidings 
<hC  the  respondent  company."  As  to  Its  bei^ig 
Trithln  tha  dty  Umits,  our  conclusion  la  the 
aame^  but  npon  the  question  of  the  yard  lim- 
its the  commissioners  must  have  been  fa- 
vored with  evideroe  not  before  us,  for  undw 
tills  record  It  Is  beyond  question  more  flian  a 
mile  outside  of  the  yard  limits,  and  aocessl- 
Ue  only  orer  fbs  company's  main  track.  It 
is  further  an  undisputed  fact  that  the  switd^ 
Ing  crew  and  engine  never  passed  from  the 
yards  to  Eacde  Point  except  under  train  or- 
Aen,  and  as  ddng  ^wdal  train  service.  It  Is, 
of  course,  our- duly  to  try  these  cases,  whoe- 
tn  we  are  to  determine  whether  the  orders  of 
the  commissioners  are  "Just  and  equitable," 
under  the  tocts  as  disclosed  by  the  record, 
and  It  Is  to  be  regretted  that  the  state  (tf  the 
law  Is  such  that  they  may  reach  their  con- 
clusions on  a  state  of  foots  entirely  different 
from  those  upon  which  ours  are  reached.  In 
this  case  we  And,  as  we  must,  that  the 
switching  service  ordered  is.  In  port,  over  the 
main  track  <tf  the  cmnpany's  Hn^  to  a  it4^ 


(lOWjl, 

track  at  least  a  mile  outside  ttie  yard  limits. 
We  have  the  undoubted  osauranoe  that  the- 
commlssionetB,  under  the  facta  aa  we  find 
diem,  would  not  have  made  ttie  order  for  a 
switching  service  In  this  case.  This  assur- 
ance Is  baaed  on  a  previous  lnv<>Btlgatlnn  and 
ooncluaion  of  the  oommlsslonexs  in  the  case- 
of  Wylle  against  thia  same  company.  The- 
case  Is  repOTted  in  the  oommlstdoners'  report 
for  1S90  at  page  901,  The  cases  are  renmrk- 
ably  similar  as  to  controlling  facts.  In  that 
oase^  as  in  this.  It  seems  tiiat  a  service  had 
been  rendered  by  the  switching  engine  and 
crew  outside  ol  yard  limits  on  a  main  line  to 
a  "rtde-traok  station,"  called  "Oakton."  with- 
in the  dty  limits  of  Davenport,  and  three 
miles  from  uie  Davenport  station.  The  tacts 
of  that  oase,  as  stated  by  the  commlnlonera. 
are  aa  MIowb:  "On  June  9;  W&CK  Mr.  Wylle 
crauplalns  that  the  Chicago,  Milwaukee  A  au 
Paul  Hallway  Company  charges  him  30  cents 
per  ton  for  switching  soft  cool  from  his  yard^ 
which  la  %  mJles  north  of  its  Davenport  sta^ 
Hon,  to  the  Oalcton  switch.  The  Oaktm 
swltdi  la  witldu  the  limits  of  the  dty  ot  Dav- 
eiport  as  ^tended,  and  about  three  miles- 
from  the  Davenpat  statkm.  making  the  dis- 
tance about  two  and  one-quarter  mUes.  The- 
complainant  states  that  the  Chicago^  Hock  Is- 
land Sc  Padfio  Hallway  Company  switches- 
cars  to  the  ghieose  mH^s  In  DavenptHt,  about 
the  same  dlstancie,  for  one  dollar  per  oar. 
The  prlndpal  use  of  the  Oakton  aide-track 
statltn  Is  stated  to  be  for  aetthig  oat  cars  ot 
sOppUcs  for  the  orphans'  home,  dtonted  near 
the  side  tnuflc.  Ur.  WyBe  asks  the  iMwrdr 
whetiier  the  road  Is  allowed  to  retain  their 
present  torUT  to  tills  station.**  The  cQmml» 
doners,  property  we  think,  regarded  that  ease- 
as  Involving  a  detmnlnation  ct  what  wa» 
properly  a  switching  servtoe,  so  as  to  know 
if  ttiey  oonld  flx  tbe  charges  as  appHcable  to> 
such  a  service,  oe  if  tbey  must  regard  it  aa  a 
train  service^  ao  as  to  bring  It  under  the  reg- 
ular schedule  of  tortfh  for  sodi  a  aervtoo. 
The  commissioners  then  defined  "switching^ 
in  iiie  following  languaget  nbe  geieral  def- 
inition of  a  switdi  Is  that  movement  of  car» 
within  yard  limits  where  an  engine  and  cars, 
may  run  wittiout  orders  from  the  dispatcher., 
or.  In  other  words,  that  oecupamgr  of  track* 
that  belongs  to  yard  engines,  and  where  atk 
approaching  trains  are  expected  to  run  with, 
special  care,knowtng  thatthdrrlAta  ottcadt 
are  second  to  switching  trains."  In  reply  to- 
Mr.  Wylle  the  commlSBloners  stated  that  they 
"had  finally  setOed  down  to  this  view:  That 
a  switch  Is  that  delivery  within  or  without 
yard  Umlts  that  la  ordinarily  made  with  » 
switch  or  special  engine  and  crew,  and  does- 
not  partake  at  the  chuaoter  of  the  ordinarr 
train  mode  up  for  service  over  a  Ifaie  of  rood.. 
While  this  work  may  be  done  by  regidar  train. 
It  Is  understood  as  the  work  usually  done  1^ 
the  switching  crew."  The  following,  from' 
the  omnmlsslonera,  farther  indicates  the  simi- 
larity of  the  two  cases  as  to  facts:  "At  the 
hearing  Mr.  Wylle  stated  that  up  to  Jaly. 
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1S88.  the  company  treated  this  serrloe  aa  a 
switch,  aud  chained  two  dtrflars  per  car. 
That  the  cars  were  taken  out  by  the  switch 
engine  that  pushed  the  freiffht  tmlns  up  the 
Crade.  and  that  the  empty  cars  were  brought 
back  from  this  station  when  It  returned,  aft- 
er the  loaded  cars  had  been  put  on  the  Oak- 
ton  siding.  ±  rom  June  4,  1889,  to  Jnne  11, 
ISOO,  106  cars  were  taken  to  Oakton.  That 
at  30  cents  per  ton  he  Is  unable  to  compete 
for  business,  .ind  must  abandon  it"  It  then 
appeared  In  that  case,  as  undisputed,  that 
when  the  switch  engine  went  to  Oakton  it 
went  under  special  orders.  The  conclusion 
was  that  the  service  was  'Hot  a  switching 
serrlce,  but  a  haul  from  one  station  to  an- 
other station,"  and,  to  meet  the  emergency, 
the  commissioners  adjusted  the  tariff  rates  to 
make  them  20,  instead  of  30,  cents  per  ton 
for  coal  between  those  stations.  We  are 
not  aware  of  a  ^ngle  fact  In  this  case,  and 
not  In  that,  favorable  to  the  conclusion  that 
the  service  from  Dubuque  to  Eagle  Point  was 
a  switching  service.  We  do  not  understand 
that  the  commissioners  have  Intended  to  in- 
terfere with,  or  change  the  facts  as  to,  what 
shall  constitute  the  different  classes  of  serv- 
ice in  regard  to  operating  trains,  for  it  must 
be  understood  that  such  prerogative,  if  It  ex- 
(stM,  should  he  exercised  with  the  utmost  cau- 
tion, in  view  of  the  public  and  private  Inter- 
ests involved,  and  the  consequences  liable  to 
flow  frr>m  such  an  interference.  Nor  do  they 
confound  the  different  services  because  of 
the  crew  or  engine  by  which  it  Is  rendered, 
bat  characterize  each,  as  should  be  the  case, 
by  the  manner  and  place  of  the  service,— as, 
where  a  regular  train  crew  does  switching 
duty,  as  la  <HFten  the  case,  It  Is  switching  serv- 
ice, and  the  commissioners,  speaking  of 
'Switching,  say:  "While  this  work  may  be 
done  by  the  regular  trains.  It  la  understood 
as  the  work  usually  done  by  the  switching 
crew."  The  other  conclusion  neoenarily  fol- 
lows that,  where  the  switching  crew  does  the 
work  usually  done  by  a  train  crew  under  or- 
ders from  a  dispatdier.  It  is  a  "train,"  and 
not  a  "Hwltchlng."  sorvice.  This  precise  rule 
was  applied  In  the  Wylle  Case.  So  far  as 
the  point  under  oanrfderatton  is  involved,  we 
tlitnk  tbe  condnslons  In  the  Wylle  Case  ste 
vnaaaallnble  from  a  legal,  and,  we  may  add, 
eqnitalfle.  standi>otnt  It  gave  a  ranedy  for 
vbat.  In  tlte  Judgment  ot  the  comml8sl<mers, 
was  a  wrong  without  any  nnwarnntable  in- 
terterause  with  train  regnbktlon  and  manage- 
ment tn  partlcalari  aa  to  whiota  interfereooe 
might  Involve  prejudice  as  to  some  wlthont  a 
conipensQtlng  advantage  to  any  one.  Tha  Im- 
pottnnoe  of  leaving  railway  management,  In 
tta  (tetalk,  to  tbe  irisdnn  and  dlaeretlai  of 
tiwae  wlio,  from  ednoation  and  expeiienoe, 
«an  best  ocmtrol  tt  In  tbe  Interest  ci  all  om- 
«erued.  Is  mairif  est 

Uisapprdienriom  ahotdd  1w  avoided  b^nse 
«f  wliat  Is  said  In  Uds  opinion  In  onmection 
with  tbe  definition  given  the  conunisMoDr 
m  ss  to  wbat  oonstltntes  switching.  It  Is, 


perhaps,  not  best  here  to  place  any  art>itrary 
limitation  upon  the  term.  The  eomndBslonefs 
do  not,  nor  do  we.  think  that  such  a  service 
is  bounded  always  by  yard  limits,  for  there 
may  be  outside  trackage  on  wUloh  such  a 
service,  under  proper  regulations,  would  be 
rendered;  but  we  hold,  as  we  think  the  com- 
missioners have,  that  a  service  upon  a  main 
line,  outside  of  yard  limits  and  under  orders, 
as  tn  cases  of  regular  or  special  trains.  Is  not 
a  switching  service.  If  the  order  of  tbe  com- 
missioners Is  to  be  enforced  by  a  decree  in 
this  case,  the  enforcement  Involves  a  change 
in  the  managem«)t  of  the  company  aa  to 
classification  and  operation  of  its  trains.  Ita 
Une  for  svritchlng  a«*vlce  must  be  extended 
to  Eagle  Pohit,  and  a  part  of  tbe  main-line 
track,  outside  the  yard  limits,  must  be  sub- 
jected to  switching  service  under  direc- 
tion of  the  yard  master.  We  are  convinced 
that  no  such  result  was  ever  contemplated  by 
the  order,  and,  farther,  that,  with  the  facts 
as  they  appear  before  us,  such  an  order 
would  never  have  been'made.  It  Is  not  an 
order  that,  under  the  law,  we  can  sustain. 
The  district  court,  upon  the  same  record, 
reached  the  ooncloslon  that  the  petition 
should  be  dismissed,  and  Its  Judgment  la  af- 
firmed. 


SHAW  9C  aL  V.  JACOBS. 
(Supreme  Court  of  Iowa.   May  23,  1893.) 

KBonTiAiiLK  1nstki;mk>ts  —  Fi<aui>  in  Fkocurb- 

MBXT— TitAX.tFEll  TO  Ba.VK— CUSTOM  AND  UbAOB 
— Prtfinr  or  SinvATi-itu, 

1.  Where  a  dieck  Is  payable  to  a  named 
pCTSou  as  bearf>r,  and  the  payee  indorses  it  In 
blank,  and  deUvers  It  to  a  bank,  and  receives 
credit  for  it.  In  an  action  by  the  indorsee  against 
t!ie  maker,  evidence  that,  s  custom  among 
bankers,  where  a  check  is  drawn  on  a  bank  anu 
presented  to  another  tuink,  It  U  passed  to  tbe 
credit  of  the  customer,  hot  that  the  credit  so 
given  is  treated  as  a  receipt  for  the  check,  aod 
not  as  a  paymmt,  is  Inadmisdble,  as  the  In- 
dorsement and  chs<^  evidence  the  agreement 
between  the  payee  and  Indorsee,  and  ina  trans- 
fer of  the  chwt.  Is  govwned  hy  the  law  mor- 
cbant. 

2.  In  en  action  on  a  check,  evidence  as  to 
the  genuIneDess  of  the  indorsee's  signature  ia 
inadmissible,  under  Code,  f  2730,  where  It  Is 
not  denied  under  oath. 

S.  Evidence,  in  an  action  on  a  check,  that 
It  was  given  in  payment  for  boga;  that  the 
seller  warranted  tnem  to  be  sound;  that,  al)out 
the  time  the  sale  was  made,  there  were  some 
dead  hogs  in  tbe  yard  where  those  sold  were 
kept;  and  that  most  of  the  hogs  sold  died  with- 
in three  weeks  from  the  time  Uiey  were  deliv- 
ered,—wlthont  any  evidence  as  to  the  nature  of 
the  disease  of  which  the  hogs  died,  or  thAt  the 
Ht^llt'r  knew  tlint  tlmy  were  tiiseoaed,  is  iasufli- 
dent  to  diow  fraud. 

Appeal  from  district  court  Jmes  oonnty; 
J.  H.  Preston.  Judge. 

Action  to  recover  tbe  amount  of  a  check 
drawn  by  defendant  After  the  evldaice  on 
the  part  of  defendant  had  bera  submitted, 
tiie  court  directed  a  Terdiet  for  tiie  plaintiffs, 
and  rendered  Judgment  for  tbe  amount  of  the 
verdict  which  was  returned  as  ordered.  Tbe 
defaidant  ain^eals. 

Digitized  by 


384 


NOBTHW£ST£BK  BEFORTEB,  Vol.  55. 


{Jowm. 


Sbeean  &  McCnm  and  M.  W.  Herrld^  for 
appeUont  Bemley  &  ErcantnndL,  for  ap- 
peUees. 

ROBIXSON,  C.  J.  The  check  upon  which 
this  action  Is  founded  Is  as  foUows:  "$3(;2.6S. 
MouUceUo,  Iowa,  Oct  17,  1800.  G.  W.  &  G. 
li.  Lovell.  Bunkers:  Pay  Osbom  Bros.,  or 
bearer,  three  hundred  sixty-two  68|100  dol- 
lars. John  Jacobs."  The  petition  alleges  that 
the  payees  of  the  check,  in  the  usual  course 
of  business,  transferred  it  to  plaintiffs  by 
writing  thereon  "Osbom  Bros.;"  tliat  it  was 
forwarded  through  a  bank  In  Dubiique  to  a 
bank  in  MoaticeUo,  wtdch  presoited  it  to 
G.  W.  &  G.  Ii.  LoTell  for  payment,  but  that 
payment  was  refused  for  the  reason  that  de- 
fendant had  ordered  that  paym^t  be  not 
made;  and  that  ttie  check  was  then  duly 
protested.  The  answer  alleges  tliat  the  check 
waa  given  to  pay  the  purdiaae  price  of  125 
yonng  boga  which  were  scrfd  by  Osbom  Broa. 
to  defendant;  that,  to  induce  him  to  pur- 
chase the  hogs,  Osbom  Bros,  fraudolently 
and  falsely  stated  that  said  hogs  were  per- 
fectly sound  and  free  from  all  disease,  and 
warranted  them  to  be  so,  well  knowing  at 
the  time  that  they  were  not  sound  and  free 
from  disease;  that  defendant  relied  upon 
such  statemmts  and  warranty  in  making  the 
purchase,  and  believed  such  statements  to  be 
true;  that  the  hogs  were  not  as  represented 
and  warranted,  but  at  that  time  were  in- 
fteted  with  a  fatal  disease,  which  caused  the 
death  of  118  of  the  hogs  purchased,  and  ren- 
dered the  remaining  ones  worthless,  by  rea- 
son of  which  there  was  a  total  failure  of 
ciMisideratlcm  for  the  check.  Damages  to 
other  hogs  of  the  defoidant,  and  for  services 
rendered  and  medicines  used  In  attempting 
to  cure  the  hogs,  to  the  amount  of  $315,  are 
also  allied.  The  answer  denies  that  plain- 
tiffs are  now  the  owners  of  the  check,  and 
aveiB  that  this  action  Is  brought  for  the  ben- 
eflt  of  Osbom  Bros.,  who  are  the  sole  parties 
In  Interest,  for  the  purpose  of  avoiding  the 
d^eose  pleaded. 

1.  On  the  trial,  plaintiffs  introdoced  in  evi- 
dence the  dieck.  the  Indorsement  thereon, 
and  the  certificate  of  protest,  and  rested. 
The  defendant  then  offered  testimony  which 
showed  that  the  check  was  given  for  hogs, 
as  alleged  in  the  answer.  That  while  he  was 
negotiating  for  them  he  told  one  of  the  Os- 
l>orus  that  he  would  not  have  diseased  hogs 
on  his  place  for  $1,000,  and  that  Osbom  said: 
"They  are  just  as  sound  as  any  hoKS  could  be. 
We  have  had  them  for  some  time,  and  they 
eat  wcU  and  do  well."  That  he  also  said:  "I 
warrant  every  pig  to  be  as  soimd  as  any  pig 
you  ever  had  on  your  place."  Tliat  the  price 
was  then  agreed  upon,  and  the  hogs  pur^ 
chased  were  selected  from  a  large  number 
In  the  yard  where  they  were  kept.  That  the 
purchase  was  made  Wednesday,  and  the  hogs 
were  received  by  him  the  next  Saturday. 
That  they  began  to  die,  and  many  of  them 
were  dead  on  the  next  Wednesday,  and  that, 


of  the  125  hogs  purdiaaed  of  the  Osboms, 
118  died  within  three  weeks  from  the  time 
they  were  received.  That  23  of  his  hogs 
not  obtained  from  the  Oslwms  also  died, 
and  that  he  incurred  expense  and  performed 
labor  in  caring  for  the  diseased  boga.  The 
tjvidaice  OD  that  branch  of  the  case  would 
Iiave  authorized  the  Jury  to  find  that  there 
was  a  total  failure  of  comdderatlon  for  the 
check.  No  witnesses  testified  for  the  plaintiffs 
in  regard  to  their  ownerstiip  of  it,  but  de- 
fendant stated  that  he  had  a  conversation 
with  Mr.  Schoonover  in  which  the  latter  waa 
asked  why  be  did  not  return  the  check  to 
the  Osboms,  and  answered:  "I  did  try  to 
return  it,  but  they  wouldn't  take  it  bac^;** 
and  "I  don't  know  whether  they  are  worth 
anything,  but  we  are  secured  by  their  fa- 
ther." In  regard  to  obtaining  the  check.  Mr. 
Schoonover  said:  "Osbom  came  in  after 
banking  hours,  threw  down  the  dieck  and 
asked,  'How  is  that?* "  SchoonoTer  looked 
at  it,  and  said,  "All  right."  and  gave  oredlt 
for  It.  When  payment  of  the  check  waa  re- 
fuaed  by  the  persons  on  whom  it  was  drawn, 
the  earlier  of  the  Monticello  bank,  to  which 
It  bad  been  sent  for  collection.  Informed 
Schoonover  by  telephone  of  the  fact  In 
response  the  latter  said:  "Well,  what  have 
I  got  to  do  about  It?"  The  Osboms  trans- 
acted their  banking  business  with  plaintiffs, 
but  refused  to  take  up  the  check  until  an 
attempt  should  be  made  to  collect  it  by  suit 
The  d^endant  admits,  In  effect,  that  If  plain- 
tiffs are  innocrat  purchasers  ot  the  check 
for  value,  they  are  entitled  to  recover  ita 
amount,  but  he  Insists  that  in  law  they  are 
presumed  to  have  taken  It  for  collection  only, 
with  the  right  to  return  It  when  payment 
was  refused.  For  the  purpose  of  showing 
that  such  a  presumption  Is  authorized,  he 
offered  to  prove  by  two  experienced  bankers 
of  Jones  county  that,  by  general  custom  ot 
bankers  in  that  county  and  elsewhere,  a 
check  drawn  on  one  bank,  when  presented  to 
another  by  one  of  its  customers,  was  passed 
to  his  credit  but  that  the  credit  so  givw  was 
treated  as  a  receipt  for  the  dieck,  and  not  as 
a  payment  The  offered  evidence  was  re- 
jected. The  appellant  insists  that  It  should 
Iiave  been  received,  and  cites  numerous  au- 
thorities to  show  that  in  the  absence  of  a 
special  agreement  when  a  bank  receives 
from  a  depositor  a  check  upon  another  bank 
for  collection,  if,  without  fault  on  the  part 
of  the  bank  receiving  it  the  collection  is 
not  made,  that  bank  has  the  right  to  return 
the  check,  and  cancel  the  credit  for  It  which 
was  ffivea  to  the  depositor.  'Hie  custom 
which  defendant  sought  to  prove  would  not 
have  affected  the  right  of  plaintiffs  to  stand 
iQ>on  their  agreement  with  Osbom  Bros. 
That  was  shown  by  the  check  and  the  in- 
dorsement thereon  set  out  In  the  pedticm. 
The  check  Is  In  form  a  negotiate  in- 
strument The  transfer  of  such  checka  Is 
governed  in  most  respects  by  the  rules  Qt>- 
pUcable  to  negotiable  promissory  notes.  Tied. 
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Com.  Paper.  |  440;  2  Para.  Notes  &  R  57  et 
Req.  NotwItbstandiDs  the  fact  that  the  check 
In  suit  Is  pnyable  to  bearer.  It  was  transferred 
hj  an  tndorsement  in  blanlc.  By  bo  indors- 
Ids  it  the  payees  assumed  the  same  Uabll- 
Itr  they  would  have  been  under  by  such 
an  iudorsement  had  the  cbeck  been  made 
puyablu  to  order.  Tied.  Com.  Paper,  |  257a, 
27«>;  Blgtiow  T.  Cotton.  13  Gray,  309;  Smith 
T.  Kawsun,  61  Ga.  208;  Johnson  t.  Mitchell, 
60  Thx.  212;  1  Morse,  Banks.  |  391;  Story. 
Prom.  Notes.  |  132.  The  effect  of  the  blank 
Indiiraement  of  a  negotiable  Instrument,  In- 
cladinx  delivery.  Is  to  transfer  the  title  to 
BQch  Instrument  to  the  indOTsee,  and  the 
prffnimptlon.  Is  the  absence  of  a  showing 
to  the  coarraqr,  is  that  It  was  for  a  valuable 
considerutioiL  Tied.  Com.  Paper,  {  250.  The 
effect  of  the  Indorsemrat  In  question  was  to 
transfer  to  the  plaintiffs  the  title  to  the 
dieck,  not  merely  to  enable  them  to  collect 
it,  but  for  all  purposes.  That  such  was  the 
Intent  of  the  parties  is  shown  to  some  ex- 
tent by  the  fact  that  credit  was  given  to 
Osbom  Bros,  for  the  check.  In  the  absence 
of  evidence  that  the  fdviug  of  credit  was 
only  for  the  purpose  of  keeping  a  record  of 
the  check,— a  matter  of  bookkeeping,— we 
must  presume  that  it  was  intended  as  a  pay- 
ment, llie  custom  of  banks  upon  which  de- 
f«idant  relies  could  not  hure  controlled  the 
agreement  of  the  parties  as  shown  by  the 
ludursemt-nt,  and  evidence  to  prove  it  was 
therefore  properly  rejected.  The  claim  that 
plnintiffs  are  not  the  owners  of  the  check  Is 
not  supported  by  the  evidence. 

2.  A  nitness  for  defendtiut  testified  that 
the  indorsement  on  the  check  was.  In  his 
opinion.  In  the  handwriting  of  one  of  the 
piulniiffs.  On  cross-ex.imtnntlon  the  witness 
stated  that  he  was  not  much  acquainted  with 
the  handwriting  of  Osbom  Bros.,  and  would 
not  attempt  to  Identify  It,  and  that  he  woiild 
not  say  the  indorsement  was  not  In  the  hand- 
writing of  one  of  the  Osboms.  Tliere  was 
no  attempt  to  show  that  the  Indorsement 
was  made  without  due  authority,  and  the 
evidence  on  that  point  would  have  been  enti- 
tled to  but  little  weight,  had  It  been  compe- 
tent and  material.  It  was  immaterial,  how- 
ever, for  the  reason  that  the  party  whose 
slfmnture  the  Indorsement  purported  to  be 
did  not  deny  It  in  writing  under  oath.  For 
that  reason  It  was  the  duty  of  the  court  to 
in-aX  It  as  genuine  and  admitted.  Code,  I 
liTSO;  Robinson  v.  Lair,  31  Iowa,  10. 

3.  It  is  said  the  jury  might  have  found 
from  the  evidence  that  the  check  was  pro- 
cured frcHn  defendant  by  fraud  on  the  part 
of  Osboru  Bros.,  and  that  the  burden  was 
on  plaintiffs  to  show  that  they  procured  it 
for  a  valuable  consideration,  without  notice 
or  the  fraud.  But  the  record  does  not  con- 
btin  evidence  which  would  have  autbotlzed 
>he  Juty  to  find  that  the  fraud  alleged  had 
been  proven.  TTie  evidence  falls  to  show 
with  what  disease  the  hogs  died.  It  does 
not  show  that  they  were  Infected  when  sold. 


It  Is  shown  that,  about  the  time  the  sole  wa» 
made,  there  were  some  dead  hogs  in  the 
yard  where  those  sold  were  kept,  and  that 
some  of  them  died  soon  after  they  were 
removed  from  It  But  It  Is  not  certaio 
whether  the  dead  bogs  In  the  yard  specified 
died  before  or  after  the  purchase  was  mader 
and,  if  it  be  conceded  that  the  hogs  In  contro- 
versy were  diseased  when  sold.  It  Is  not 
shown  that  Osbom  Bros,  knew  that  fact 
at  the  time  of  the  sale.  We  c<»iclude  that 
the  evidence  was  not  sufficient  to  authorize 
a  verdict  for  defendant,  and  that  the  acti<K» 
of  the  court  hi  directing  a  verdict  for  plaintiff 
WBJ  ri^L  TbB  Judgment  Is  affirmed. 


OONOSB  V.  CRABTREE. 
(Supreme  Court  of  Iowa.  Miay  25,  1893.) 
AcTio.1  ON  NoTK— Matkkial  Altkhation  — Nma- 

LtORNCK  (IF  MaXBK— SL'RI>Ry  OK  PkOOF. 

In  an  action  on  a  note  hj  a  purchaser 
before  maturitr,  defendant  plearied  an  anan- 
thorized  alteration  Id  the  note.  Pluintiff  filed  a 
general  dMiial  to  the  answer,  and  on  the  trial 
maeed  the  aote  in  evidence,  and  rested.  De- 
fendant showed  that  the  payee  had  made  uoau- 
tborixed  alterations  b;  filUng  in  interest  blanks 
left  hj  defendant.    HeU,  that  the  bunlen  of 

firoving  that  defendant  was  guilty  of  such  neg- 
igence  in  leaving  the  blanks  in  the  note  as 
would  estop  him  from  denTins  liability  was 
upon  plaintiff,  and  that  plalnnff  did  not  s^ 
sume  the  buraea. 

Appeal  from  district  coort.  Polk  coan^r 
C  P.  Holmes,  Judge. 

Action  to  recover  an  amount  alibied  to  be 
due  on  a  promlssoty  note.  After  the  evi- 
dence for  defendant  had  been  introduced  the 
court  sustained  a  motion  of  plotnttff  to  direct 
a  verdict  in  hla  favor,  a  verdict  was  retnraed 
as  directed  for  the  amount  of  the  note,  and 
Judgment  was  rendered  tbereon  in  f^vor  of 
plaintiff.    The  defendant  appeals. 

Phillips  &  Phillips,  for  appeUant 

ROBINSON,  C.  J.  The  note  in  suit  as  it 
appeared  on  the  trial  la  In  words  and  figures 
as  follows:  "100.00.  Des  Moines.  Iowa. 
Sept  3.  1889.  Six  montha  after  date,  for 
value  received,  I  promise  to  pay  to  S.  B. 
McCreary.  M.  D.,  or  order,  one  hundred 
(100)  dollars,  at  Des  Moines,  Iowa,  with  In- 
terest at  ten  per  cent  per  annum,  payable 
annually,  and  Interest  in  arrears  shall  draw 
ten  per  cent  Interest  till  paid;  and  in  case 
of  nonpayment  of  interest  when  due  the 
whole  sum  of  principal  and  Interest  to  be- 
come due  and  collectible,  at  the  holder's  op- 
tion. And,  in  any  action  that  may  be 
brou^t  for  any  sum  under  the  provisions  of 
this  note  by  the  holder  hereof,  he  shall  be 
entitled  to  recover  of  the  maker  hereof  a 
reasonable  sum  as  attorney's  fee,  to  be  taxed 
by  the  court  Geo.  W.  Crabtree."  It  bore 
Indorsements  as  follows:  "Pay  to  W.  W. 
Wbitmore  or  order,  without  recourse.  S.  B 
McCreary,  M.  D."  "Pay  to  C.  M.  ConKer.  or 
order,  without  recourse.  J.  W.  Wiiluuure." 
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"The  plaintiff  introduced  the  note  In  evidence, 
and  rested.  The  defendant  tlien  introduced 
«Tldence  which  must  be  regarded,  for  the 
iinrposes  of  this  appeal,  as  showing  tiiat 
when  the  note  was  made  and  delivered  it 
-^d  not  provide  for  the  payment  of  interest, 
but  contained  two  blanks,  one  of  which  was 
In  the  claose  In  regard  to  the  payment  of 
interest  on  the  principal,  and  the  other  In 
the  clause  which  refers  to  the  payment  of 
Interest  on  Interest  in  arrears;  that  It  was 
agreed  between  defendant  nnd  the  payee  of 
the  note  that  it  should  not  bear  interest,  and 
that  the  blanks  for  the  rate  of  Interest  were 
filled  without  the  knowledge  or  consent  of 
the  maker,  after  the  note  was  delivered. 

It  has  been  held  in  some  cases  that  the 
'faolder  of  a  note  has  an  Implied  power  to  fill 
blanks  which  were  not  filled  when  It  was 
■delivered.  But  whether  a  power  to  fill  such 
blanks  as  those  in  controversy  may  exist  by 
implication,  in  any  event,  we  need  not  de- 
termine. In  this  case,  it  Is  shown,  clearly, 
that  it  was  wlthlxeld.  The  filling  of  the 
•blanks  was  unauthorized,  and  was  designed 
to  affect  the  liability  of  the  maker  of  the 
■note,  by  Increasing  the  amoimt  for  which  he 
was  liable.  The  alteration  was  therefore 
■material,  and  a  forgery,  and  rendered  the 
>aote  void,  as  betweeen  the  maker  and  the 
party  who  made  the  alteration.  Code,  { 
3917;  Bank  v.  Hall,  (Iowa,)  50  N.  W.  Uep. 
:944;  Smith  v.  Bals.  81  Iowa,  235,  40  N.  W. 
Aep.  IIIU;  Adair  v.  Bgland.  5S  Iowa,  314,  12 
■N.  W.  Rep.  277;  Tied.  Com.  Paper,  8!  391, 
S94;  McGrath  v.  Clark,  56  N.  Y.  ^;  Bank 
V.  Bums,  129  Mass.  506.  Such  an  alteration 
may  be  shown  as  against  an  Innocent  pur- 
chaser for  value,  before  maturity.  Charlton 
V.  Reed,  61  Iowa,  100,  16  N.  W.  Rep.  04; 
tiank  V.  CUrk,  61  Iowa,  205,  1  N.  W.  Rep. 
491.  It  la  possible  that  the  maker  of  an  al- 
tered note  may  be  estopped  to  deny  liability 
■on  account  of  It  because  of  negligence  on 
,fai8  part  in  delivering  It  with  unQUed  blanks, 
but  we  do  not  think  it  can  be  said,  ns  a 
matter  of  law,  that  proof  that  the  alteration 
was  made  by  filling  blanks  left  by  the 
maker,  even  thous^  th^  were  provided  for 
Inserting  therein  the  rate  of  Interest,  Is  alone 
proof  of  nesllgence  which  will  estop  him  to 
■deny  liability.  When  he  sbows  sneh  an  al- 
teratitm  In  the  note  as  will  make  It  ycM  as 
■between  blm  and  flie  party  who  altered  It, 
the  burden  is  upon  the  party  asking  a  re- 
■coTei7  thereon  to  establish  the  liability  of 
the  maker  notwltiistandlng  the  alteration. 
Smith  T.  Bals,  supra;  RoUnson  t.  Reed,  46 
Iowa,  220;  Scofleld  t.  Ford,  56  Iowa,  870,  9 
N.  W.  Rep.  309.  In  Ralnbolt  t.  Eddy,  84 
Iowa,  441,  It  was  held  that  the  Innocent 
■holder  for  valne,  before  maturity,  of  a  note 
which  had  been  altered  by  Inserting,  vrithout 
.authority  Ihe  words,  "ten  per  ct  tnst,"  In  a 
blank  left  In  Hie  note  by  tlie  maker,  could 
Mover.  The  statement  of  facta  in  that  case 
la  brief;  but  we  are  justified  In  [>reBumlng 
that  the  defendant  assumed  the  burdai  of 


proving  that  the  plaintiff  acquired  the  uoto 
with  knowledge  of  its  alteration,  and  what 
this  court  said  In  regard  to  the  burden  or 
proof  must  be  considered  as  applicable  to 
that  case,  as  It  was  presented  by  the  plead- 
ings. The  petition  In  this  case  set  out  the 
rote,  alleged  that  It  was  owned  by  plaintiff, 
and  that  It  wus  unpaid,  and  demanded  Judg- 
ment for  Its  amount  The  answer  did  not 
deny  the  making  of  the  note,  as  originally 
drawn,  but  pleaded  as  a  defense  the  altera- 
tion, and  that  It  was  unauthorised.  To  the 
answer,  plaintiff  filed  a  general  denial.  The 
pleadings  did  not  aver  that  defendant  was 
negligent  In  making  and  delivering  the  note 
with  the  blanks  unfilled,  nor  that  plaintiff 
had  notloe  of  the  alleged  alteration  when  he 
purchased  it  The  evidence  showed  that  the 
note  had  l>een  altered  without  authority,  as 
alleged,  and  that  defense  was  fully  sus- 
tained. If  nefi^gence  on  the  part  of  defend- 
ant in  making  and  delivering  the  note  would 
have  estopped  him  to  deny  liability  thereon, 
the  burden  of  proving  the  negligence  waa  on 
plaintiff,  under  the  rule  we  have  stated,  and 
no  attempt  was  made  to  assume  that  burden. 
But.  by  going  to  trial  on  the  Issues  presented 
by  the  answer,  plaintiff  waives  objections  to 
Its  suffldency.  Code,  SS  2650,  2664;  Linden 
V.  Green,  81  Iowa,  300^  46  N.  W.  Rep.  1108. 
Tt  follows  from  what  we  have  said  that  the 
district  court  erred  in  directing  a  verdict  for 
the  plaintiff. 
Its  Judgm^t  Is  therefbre  revened. 


FORD  V.  BASMIT  et  aL 
(Supreme  Court  of  L>wa.   May  26.  1893  ) 

AOBNT  TO  SeIX  LATfS — COMPBXiiATIOX— RBCOBD 
ON  Appkal. 

1.  Where  an  agent  to  sell  land  Is  not  ao- 
^orized  to  execute  a  conveyance,  but  merely 
to  obtain  a  purchaser,  be  is  entitled  to  compen- 
sation upon  finding  a  person  ready  and  willinK 
to  make  the  pnrcbase,  althon^  owfaig  to  the 
owner's  sriling  the  land,  the  sale  Is  not  con- 
summated. 

2.  Objectionable  remarks  of  counsel  cannot 
be  preserved  for  review  on  appeal  In  affidavits, 
a  bill  of  exceptions  being  necessary. 

Appeal  from  district  court,  Woodbury 
coimty;  Scott  Bi.  Ladd,  Judge. 

Action  to  recover  an  amount  alleged  to 
be  due  plaintiff  as  compensation  for  effect- 
ing a  sale  of  real  estate  which  was  owned 
by  defendants.  There  was  a  trial  by  Jury, 
and  a  verdict  and  judgment  tor  plaintiff. 
DedEeudanta  appeal. 

Sean  A  Sherman,  for  aro^lanta.  T.  F. 

Bevlngton,  for  appdlea. 

ROBINSON,  a  J.  lb  Apm.  im  the  de- 
fendants owned  a  part  of  two  lots  In  Sioux 
City,  having  a  front  of  21  8>7  feet,  on  wlil<^ 
there  was  a  mortgage  to  secure  an  indebt- 
edness of  94.800.  One-half  of  that  amount 
was  due  on  the  ITth  day  of  Uie  nert  month. 
They  authorised  plaintiff  to  well  the  prop- 
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crty  for  9400  per  front  toot*  the  pnrcbaaer 
to  aasiime  $2,400  of  tbe  mortgasa  debt,  and 
pay  $3,000  In  cash,  and  tbe  remainder  In 
one  and  two  jeare.  Plaintiff  was  to  receive, 
for  hU  eerrlces  In  effecting  the  aale,  wbat- 
erer  he  should  obtain  in  enmH  of  $400  per 
front  fbot  He  dalma  that  on  the  19th  day 
<rf  Blay,  188a  he  effected  a  sale,  on  the 
terms  of  payment  he  was  antborixed  to 
make,  for  tbe  price  of  $425  per  front  foot, 
and  seeks  to  recover  as  commlsdon  on  the 
■ale  Ibe  aom  of  $535.71.  The  daCendants 
daim  that  Oie  plaintiff  was  authorised  to 
sell  the  property  for  the  purpose  of  provid- 
ing funds  with  whldk  to  meet  tbe  part  at 
the  mortgage  debt  whl^  matured  on  Ibo 
ITtb  day  oi  May;  that  his  power  to  make 
a  sale  tmnlnated  on  that  ittf,  and,  when 
It  was  at  an  end,  the  defmdant  R.  Htdt 
Easley  purchased  the  property  for  bis  wife, 
to  whom  a  deed  oonTeying  It  was  delivered 
m  the  24th  day  of  May;  that,  before  plain- 
tiff made  a  sale  ai  tbe  prtqierty,  ha  waa  in- 
formed that  It  had  bem  sold.  In  reply  tbe 
plaintiff  states  that  after  tbe  17th  day  of 
May,  and  before  the  property  was  uoM.  to 
Ure.  Easier,  the  defendants  were  Informed 
that  plaintiff  was  about  to  make  a  sale^ 
and  directed  Um  to  complete  It  if  possible^ 
and  that,  aftor  bdng  so  directed,  ho  made 
the  sale  as  alleged.  The  Jury  fouud  that 
idalntiff  Is  oititled  to  the  compensation 
dalmed,  and  judgment  was  rendered  for 
tbnt  amount 

1.  Tbe  appdiant  dalms,  by  means  of  va- 
rioiu  assignments  of  error  and  the  argn- 
mmt  based  ttiereon,  that  the  authority  giv- 
en to  plaintiff,  as  lAiown  by  tbe  lOeadlngs 
and  evidence,  was  to  effect  a  sale  of  the 
irendses  In  controversy,  but  tbat  the  evt 
dence  showed  that  the  most  he  did  was  to 
And  a  p«w)a  who  was  ready  and  willing  to 
make  the  purchase  on  the  terms  given;  and 
tt»t  tbe  court.  In  its  charge^  authorised  tbe 
Jury  to  And  for  idalntlff  if  Uie  arrangement 
made  waa  that  be  waa  to  receive  a  oommlB- 
slon  if  he  found  a  pim^iaser,  and  if  the 
evidence  showed  ttiat  be  found  onft  It  Is 
true,  the  pleadlngi  allege  that  plaintiff  iraa 
authorized  to  s^  the  pn^ierty  on  the  terms 
gtveiL,  and  that  ho  waa  to  receive  as  com- 
mission whatever  sum  be  might  obtain  in 
addition  to  $400  per  front  foot,  and  that  he 
was  entitled  to  tbe  amount  dalmed  as  com- 
mission for  selling  the  property;  but  It  la 
dear  that  no  power  was  given  him  to  exe- 
cute a  conveyance  of  It,  and  that  what  the 
parties  contemplated  by  the  arrangement 
made  between  them  was  that  plaintiff 
should  obtain  a  purchaser  for  the  property 
for  the  price  and  on  the  terms  given  him, 
and  that  tbe  conveyance  should  be  made 
by  the  defendants.  It  was  said  In  Blodj^ett 
T.  UaUway  Oa.  03  Iowa,  609,  19  N.  W.  Rep. 
7Vf>.  that  "there  Is  no  doubt  that  an  agent 
or  broker  who  Is  employed  to  sell  property 
at  a  de^Koated  price,  and  on  stated  temiH, 
Is  entitled  to  his  commission  when  he  has 
T,65H.w.no.4— 22 


fouzul  a  customer  who  la  able  and  willing 
to  take  the  property  at  that  piloe  and  on 
fliose  terms,  whether  tiw  sale  is  consnm- 
mated  or  not"  In  this  case,  when  plalntlfl 
fonnd  a  perscm  who  agreed  to  take  the 
property  on  the  terms  given,  and  was  able 
and  ready  to  carry  out  the  agreement  be 
bad  done  all  he  was  authorised  to  do  to 
effect  a  sale,  and  was  entitled  to  the  agreed 
compensation  for  his  s«rvlces.  The  evidence 
shows  that  plaintiff  did  procure  a  purchaser 
who  agreed  to  pay  $425  pec  traat  foot  fbr 
the  lot  on  tile  terms  fixed  1^  defendant 
That  he  was  ready  and  willing  to  complete 
tbe  pnrehase  Is  shown,  and  not  questioned. 
There  Is  some  conflict  In  the  evidence  in 
regard  to  an  extension  of  the  time  wtthlh 
which  plaintiff  had  the  rtgbt  to  effect  a  sale, 
but  the  Jury  were  authorised  to  find  that 
the  time  had  been  extended,  and  tiiat  what 
plaintiff  did  was  within  the  scope  of  bis 
employ  moit 

2.  Appellants  complain  of  the  refusal  of 
the  court  to  grant  a  new  trial  on  account 
of  alleged  misconduct  on  the  part  of  an 
attorney  for  plaintiff  In  maUng  the  cOoslng 
argumoit  to  the  Jury.  Tbe  remarks  to 
which  objection  la  made  are  shown  only  by 
the  affidavit  of  one  of  the  defendants.  We 
have  held  that  matters  of  that  kind  cannot 
be  made  a  part  of  tbe  record  by  an  affi- 
davit but  that  th^  should  be  preserved 
In  a  bni  of  exceptions.  Raybom  v.  Railway 
Ck>.,  74  Iowa.  641,  33  N.  W.  Rep.  606,  38  N. 
W.  Rep.  520.  Therefore  we  cannot  decide 
the  objecttons  mad&  What  we  have  sold  dis- 
poses of  the  cohtroUlng  questions  In  the 
case.  The  judament  of  tbe  district  court 
Is  affirmed. 


HETGHGOGK  v.  CHICAOO,  ST.  P.  ft  K.  O. 

RT.  00. 

(Snpreme  Court  of  Iowa.  May  18,  1803.) 

OB8TKUCTION    OF  BTRKKT   HV   RaILHOAI*  EMRANK- 

MBNT— Injukt  to  Adjacent  Uol'sBh  bt  Vibka- 

1.  Plaintiff  alleged  that  he  was  the  owner 
of  a  lot  on  Ninth  street.  In  a  named  city,  and 
that  defendant  raUroad  company  built  an  em- 
bankment for  ita  track  along  8.  street,  and 
across  Ninth  and  Tenth  streets  near  his  said  lot: 
that  an  embankment  was  made.  **where  the 
railroad  is  located  on  said  streets,"  at  an  un- 
necesaarr  height  so  that  the  necessary  ap- 
proach thereto  raised  Ninth  street,  in  front  of 
said  lot,  two  feet,  and  that  the  embankment 
and  approaches  thereto  rnnstitnted  an  ob- 
struction to  Ninth,  Tenth,  and  S.  streets,  where 
they  are  used  in  going  to  and  from  his  lot,  and 
rendered  it  subject  to  overflow,  and  difficolt  of 
af^e^H.  Held,  that  the  petition  stated  a  cause 
of  action  for  damnpes. 

2. 1'he  fact  that  it  Is  not  alleged  that  the 
acts  of  defendnnt  are  not  merely  negligent,  and 
tbnt  tbe  obstruction  is  wroncful,  and  without 
riicfat,  unless  damaRes  are  paid  plaintiff,  does 
not  render  the  petition  bad  on  demurrer. 

3.  lit  an  action  by  an  abutting  owner  for 
the  obstruclion  of  a  street  by  a  railroad  com- 
pany the  fact  that  he  claims  damages  for  the 
obstruction  of  other  streets,  on  whioli  his  lot 
does  not  abut,  does  not  reader  his  petitioa  voK 
oerable  to  a  demurrer. 
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4.  A  count  of  a  petition  based  on  a  claim 
that  defendant  railroad  comiinay  violated  a  city 
ordinance  hj  running  Its  trains  at  an  excessive 
rate  of  speed,  and  shook  his  dwelling  house, 
and  the  lot  on  which  it  is  situated,  is  bad  on 
demurrer  because  of  failure  to  aver  that  the 
lot  abuts  on  the  street  on  which  the  railroad 
runs,  although  it  is  alleged  in  another  count, 
seeking  damngea  for  obstructing  a  street,  that 
the  track  is  in  8.  street,  near  lot  2,  block  61. 

Appeal  from  district  conrt,  P<^  comity; 
'W'.  F.  Conrad,  Judge. 

This  l8  an  acdoB  to  recover  damages  for 
the  negligent  ccHutroctlon  ot  a  raUroad 
trade  along  a  street  In  the  cLIgr  ot  Des 
Molnea  There  was  a  demurrer  to  the  petl- 
tlott,  which  was  sustained.  Plaintiff  ap- 
peals. 

H.  S.  WUcox.  for  appellant  Cummins  & 
Wrlfl^t,  fdr  appeUee. 

ROTHROCK,  J.  1.  It  appeore  frt>m  flie 
averments  of  the  first  comit  of  the  petition 
that  the  plaintUT  was  the  owner  of  lot  2, 
In  block  51,  on  Ninth  street.  In  the  city  of 
Des  Moines,  and  that  the  defendant  "buUt 
an  embankment  for  its  track  along  Scott, 
and  across  Ninth  and  Tenth  streets,  near 
lot  two,"  owned  hy  plaintiff;  that  in  con- 
structing the  rallrtMid  an  embankment  was 
made  where  the  railroad  "Is  located  on  said 
streets,  and  crosses  the  some  at  an  mmec- 
essaiy  height,  so  that  the  necessary  ap- 
proach thereto  raised  Ninth  street  in  front 
of  said  lot  two  feet,  and  the  embankment, 
together  with  the  necessary  approaches 
thereto,  became,  and  ever  since  have  been, 
an  obstruction  to  the  use  of  Scott  street,  and 
Ninth  and  Tenth  streets,  where  they  are 
ordinarily  used  in  going  from  and  to  lot 
two,  block  fifty-one,  and  that  they  have 
thus  rendered  said  lot  subject  to  overflow 
from  surplus  water,  made  It  difficult  of  ac- 
cess, and  undedrable  for  residence  or  busi- 
ness purposes."  In  our  opinion  there  is  In 
this  count  of  tlie  petition  a  distinct  aver- 
raent  that  the  defendant  raised  Ninth  street 
two  feet  in  front  of  plaintiff's  property,  and 
we  Infer  that  Ninth  street  crosses  Scott 
street  at  right  angles.  The  railroad  Is  con- 
structed along  Scott  street,  and  the  embauk- 
uieut  of  two  feet  In  frout  of  plaintiff's  prop- 
erty Is  part  of  the  approach  to  the  railroad 
track.  How  far  plaintiff's  lot  is  from  the 
Intersection  of  the  streets  does  not  appear. 
If  the  defendant.  In  making  an  approach 
to  the  railroad,  erected  an  embnnJimrat  In 
front  of  plaintiff's  property,  to  his  damage, 
he  has  a  right  of  action,  because  the  ap- 
proach Is  part  of  the  railroad.  Gates  v. 
Railway  Co.,  (Iowa,)  48  N.  W.  Rep.  1040.  It 
Is  true  that  plaintiff  claimed  damages  for 
obstructing  other  streets  upon  which  his 
lot  did  not  abut.  But  a  petition  Is  not  vul- 
nerable to  a  demurrer  because  It  claims 
more  than  the  plaintiff  is  entitled  to;  and  it 
may  be  that  there  should  have  been  addi- 
tional averments  to  the  effect  that  the  acts 
of  the  defeiulant  were  not  merely  negligent. 


but  that  the  obstmctlon  in  front  of  plain- 
tiff's  lot  was  wrongful,  and  without  right, 
unless  damages  were  paid.  But  we  think  the 
averments  In  that  respect  were  sufficient 
on  demurrw. 

2.  Another  count  of  the  petition  was  based 
on  a  claim  that  the  defendant  violated  an 
ordinance  of  the  city  In  running  Its  trains 
along  Scott  street  at  such  an  excesdve  rate 
of  speed  that  "the  ground  about  the  dwelling 
house  on  said  lot  two  has  been  shaken,  and 
by  its  b^ng  shaken,  and  the  disturbance 
in  ihe  air  caused  by  sold  rapid  nmnlng  of 
trains,  engines,  and  cars,  the  foundation, 
walls,  celltnga,  and  other  portions  of  said 
house  have  been  much  cracked  and  shat- 
tered, thus  damaging  said  house  In  its  value 
one  thousand  dollars."  The  demurrer,  so 
far  as  It  attacked  this  count  of  the  iwtltlon, 
was  properly  sustained.  There  la  no  aver- 
ment that  the  plaintlfTs  lot  abuts  on  Scott 
street  It  appears  from  the  other  count  that 
the  railroad  track  In  Scott  street  Is  "near 
lot  two,  block  fifty-one."  What  that  may 
mean,  no  one  can  teU.  It  Is  evidait  that 
there  must  be  at  least  one  lot  between  lot 
2  and  Scott  street  The  averments  of  the 
petition  should  be  sofflciently  explicit  to  en- 
able the  court  to  determine,  so  far  as  can 
be,  from  the  face  of  the  pleading,  whether 
the  plaintiff  has  any  Just  cause  of  complaint 
For  the  error  In  sustaining  the  demnrrer 
to  the  first  cotmt  of  the  petition,  the  jvdg^ 
ment  of  the  district  coort  is  reversed. 


RUPPIN  f.  LBB. 
(Suinreme  Oourt  of  Iowa.  May  26,  1893.) 
MoKBY  Had  ano  Rbcbivbd  —  Eql-itablb  Codn- 

TBUOLA  m— BviItRN'CB. 

Wbere,  in  an  action  for  moncr  had  and 
received,  defendant  sets  up  an  equitable  coun- 
terclaim, and  the  evidence  preponderates  in 
favor  of  his  contention,  a  decree  graotlng  him 
affirmative  relief  will  not  be  disturbed. 

Appeal  from  district  court,  Johnson  oonnty; 
S.  H.  Falrnll,  Judge. 

Action  for  money  had  and  received.  An 
equitable  counterclaim,  and  a  decree  from 
which  the  plaintiff  appealed. 

Runck  &  Wade  and  Hedges  &  Bnmple,  fbr 
appellant  Milton  Remly,  for  appellee. 

GRANGER.  J.  In  October,  18S7,  the  plain- 
tiff placed  in  the  hands  of  defendant  the  sum 
of  $3,000,  and  again,  in  December,  1887.  the 
sum  of  f 1,000.  Hie  money  was  Bent  to  one 
Carey  R.  Smith  at  Santa  Ana,  CaL,  and  by  him 
invested  in  real  estate,  with  the  title  In  the 
name  of  the  plaintiff.  The  plaintiff's  claim 
is  that  she  placed  the  money  in  the  hands  of 
the  defendant  to  be  loaned  for  her,  and  she 
brings  her  action  as  for  money  so  had  and 
received.  The  defendant's  claim  is  that  he 
received  the  money  imder  an  agreement  that 
it  should  be  sent  to  Smith,  in  Gallfomin,  for 
hivestment  in  real  estate,  intrusting  the  In- 
vestment there  to  the  Judgment  of  Smith: 
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that  plaintiff  was  to  fomlsb  the  money  for 
the  InTestmeot,  and  the  parties  were  to 
flhare  the  profits  thereof  equally;  that  the 
money  was.  In  pursoonce  of  such  agreement, 
hiveated  by  Smith  In  certain  lots  In  Caltfoi^ 
nla,  with  the  title  thereof  In  plaintiff;  that 
the  transaction  has  nerer  been  completed 
by  a  sole  of  the  lots,  and  that  plaintiff  now 
refuses  to  recognize  the  transaction  In  the 
purchase  of  the  lots  as  In  any  manner  hers, 
but  denies  the  same,  and  brings  her  action 
to  recover  the  mraiey  furnished  the  defend- 
ant. Defendant  files  his  cross  petition  in 
equity,  reciting  the  facts,  and  averrljig  that 
he  has  advanced  the  sum  of  $50.41  on  ac- 
count of  sidewalks,  exchange,  taxes,  and  re- 
cording. In  connec^on  with  said  Investments, 
which  [dalntlff  refuses  to  pay.  Defendant 
asks  a  decree  in  effect  requiring  plaintiff  to 
perform  according  to  the  conditions  of  the 
agreement.  A  reply  puts  in  issue  the  aver- 
ments of  the  cross  petition.  The  district  court 
found  for  the  defendant  as  to  the  $3,000  item, 
and  gare  decree  for  performance,  and  found 
for  the  plaintiff  as  to  the  $1,000  item,  enter- 
ing a  conditional  decree  in  her  faTor.  It  is 
from  the  decree  granting  affirmative  relief  to 
the  deteudasit  that  the  appeal  is  taken. 

The  decree  must  be  affirmed.  The  testi- 
mony is  confficting,  but  it  preponderates  large- 
ly in  favor  of  def^dont  As  to  the  agree- 
Qent,  upon  which  the  money  was  received, 
it  was  verbal,  the  witnesses  in  support  of 
defendant's  cont^tion  being  as  three  to  one, 
with  no  discrediting  clrctunstances  In  favor 
of  the  plaintiff.  The  circumstances  of  the 
tnvestmait,  at  a  time  when  motives  or  pur- 
poses to  falsify  or  disguise  the  true  condition 
were  entirely  wanting,  are  also  Ixlgbly  cor^ 
roboratlTe  of  the  defendant's  claim  us  to  the 
focta.  Hie  th«L  anticipated  profits  of  the 
investment,  seemingly  a  oertidnty,  were  be* 
yoDd  any  poeslble  results  from  a  loan  of  Uie 
money,  which  was  the  Inducing  cause  of  the 
UHHi^  being  sent  to  vest  for  InTestment 
When  we  divest  tiie  record,  as  we  must,  of 
a  large  amount  of  Immat^al,  and  in  every 
sense  useless,  matter,  the  prominent  and 
controlling  facts  are  not  difficult  of  solution. 
The  questions  In  the  ease  are  at  fliot,  and 
the  testimony  upon  whkli  they  are  found 
Is  not  of  importanoe  beyond  this  case.  It 
It  a  tact  that  for  years  the  plaintlfl  and  her 
husband  relied  upqn  the  defendant  for  coun- 
•d  and  aid  In  the  amduct  of  their  affairs,  re- 
lying with  Implicit  oonfldenoe  iqrao  his  Integ- 
rity and  judgniQQt.  The  plaintiff  also  knew 
Mr.  Smith;  saw  his  letters  as  to  the  sltua- 
tkn  and  the  prospect  for  profitable  Invest- 
.  ment  In  Cailfomla;  and  both  she  and  the  de- 
fendant, no  doubt,  believed  the  opportunity 
a  good  one  for  lari^  returns  In  a  few  moutha 
Because  of  the  long-oontlnued  confidence  of 
the  plaintiff  In  the  defendant,  and  her  placing 
»  fully  her  buslneaB  and  affairs  under  bis 
control  or  direction,— which,  up  to  this  trans- 
action, seemed  to  be  satisfactory,— there  has 
been  a  want  of  such  business  methods  and 


precautlcms  as  to,  in  some  respects,  throw 
doubts  upon  some  parts  of  the  transaction. 
It  Is  not  unusual  for  such  results  to  flow 
from  such  relationships.  We  are  further  im- 
pressed with  a  belief  that,  but  for  the  inter- 
ference of  other  parties,  there  would  have 
been  no  such  contention  as  to  the  facts  as  to 
give  rise  to  this  case.  The  Judgment  of  the 
district  court  is  affirmed. 


JACKSON  et  al.  v.  BOWLET. 
(Supreme  Court  of  Iowa.  May  16,  18SIS.) 

DSLIVSHV  OF  UEBI)  IS  K»CitOW— l;o^'VCVA^'CE  UT 

Qkaktek  DEirouB  Fekfokmance  or  CoxuiTioxi 

— Right  op  Gbastoh  to  Res'"ini>, 

PlAlntiff  owned  an  eqntty  in  certain  lots, 
to  some  of  which  F.  acqnired  title,  subject  to 
a  mortgage.  P.  agreed  to  convey  same  and 
other  land  to  defendant,  to  make  oertoin  im- 
provements, and  to  pay  off  Incumbrances,  Id 
consideration  for  which  defendant  agreed  to 
conr^  a  tract  of  land  to  P.  A  deed  to  such 
tract  was  delivered  in  escrow,  deliver;  to  be 
made  to  P.  on  his  performance  of  the  contract. 
Tlereiipon,  P.  conveyed  to  plaintiff  the  land  de- 
scritted  in  the  deed  from  defendant,  in  con^d- 
eratlon  for  which  plaintiff  directed  the  release 
of  the  lots  to  which  P.  had  title  from  the  afore- 
mentioned mortcaRe.  Subsequently,  P.  being 
nnable  to  pay  off  the  incumbrances  on  the  land 
conveyed  by  him,  aod  not  haviag  completed  the 
improvemKits  as  agreed,  the  contract  was  re- 
scinded, and  the  deed  held  In  escrow  was  re- 
turned to  defendant,  the  latter  having  do 
knowledge  of  the  conveyance  to  plaintiff.  Heid, 
that  title  did  not  vest  In  P.  until  his  perform- 
ance of  the  contract,  and,  not  having  i»er 
formed,  he  had  no  title  that  he  coold  coav^« 
as  against  defendant,  who  had  a  right  to  re- 
scind. 

Appeal  from  district  court,  Woodbtiry  coun- 
ty; Scott  M.  Ladd,  Judge. 

Action  in  etjuity  to  compel  defendant  to 
execute  and  deliver  a  deed  for  certain  lands 
to  plaintiffs,  and  to  enjoin  defendant  from 
disposing  of  or  incumbering  said  lands.  De- 
cree for  defendant,  and  plaintiffs  appeal. 

Davis,  Gantt  &  Brlggs,  for  appellants. 
Joy,  Hudson,  Call  &  Joy,  for  appellee. 

KINNB,  J.  1.  The  following  fiicts  are 
either  admitted  In  the  pleadings,  or  snttsfiic- 
torily  establl^ed  on  the  trial:  That  phila- 
tUIs,  Byam  &  Jackson,  are  real-estate  agents 
In  Sioux  City,  Iowa,  and  owned  an  equity 
in  certain  lots  in  Bigldand  Park  addition  to 
that  dty.  This  property  was  mortgaged  to 
one  Lel^ton  Wynn.  as  trustee,  for  $200  per 
lot.  Prior  to  Augtist.  1880,  W.  H.  and  Do 
Ette  H.  Porter,  bis  wife,  had  traded  f tr  a 
large  number  of  the  lots  referred  to,  taking 
them  from  Byam  &  Jackson  subject  to  the 
incumbrance  of  $200  per  lot.  The  Porters 
at  this  time  owned  two  other  houses  and 
lets.  Appellee,  Rowley,  was  the  owner  of 
about  1.000  acres  of  land  in  Tankton  county, 
8.  D.,  and  on  August  2.  18S0,  he  made  a 
trade  with  the  Porters,  by  the  terms  of 
which  he  was  to  transfer  ids  land  to  them, 
subject  to  a  mortage  of  $3,000.  and  was  to 
receive  tJier^or,  from  the  Porters,  the  two 
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hOTiit'?3  end  lots  heretofore  mentioned,  and 
also  three  lots  In  block  28,  Highland  Pai% 
addition  to  Sioux  Glty,  being  some  of  the 
lots  covered  by  the  Wynn  mortgage,  above 
mentioned.  The  Porters  were  also  to  erect 
a  house,  and  make  certain  other  Improve- 
ments, on  these  three  lots,  and  to  pay  all 
liens  and  Incumbrances  against  the  house 
and  lots.  Rowley,  by  the  terms  of  the  con- 
tract, was  to  execute,  and  place  in  the  hands 
of  one  Clou^,  the  warranty  deed  of  himself 
and  wife  for  the  land,  and  also  to  deliver 
to  De  Ette  H.  Porter  a  mortgage  for  $2,000. 
When  the  Porters  complied  with  the  con- 
tract on  their  part,  Rowley  was  to  cause 
dough  to  deliver  the  deed  to  them.  In  pur- 
suance of  the  contract  the  Porters  executed 
to  Rowley  conveyances  of  the  two  houses 
and  lots,  also  of  the  three  lots,  and  erected 
»  house  upon  the  last-described  lots,  bui 
failed  to  pay  ofC  the  liens  and  Incumbrances 
«n  the  iK-operty,  which  amoimted  to  about 
fS.OOO.  The  several  Ilenholders  commenced 
suits  again^  Rowley  and  the  Porters,  and. 
It  appearing  that  the  Porters  could  not  com- 
ply with  their  contract,  the  same  was,  by 
Rowley  and  the  Porters,  resdnded,  so  far 
as  was  practicable,  on  March  8,  1890.  On 
the  same  day  the  Porters  and  Rowley,  to 
effect  a  settlement  of  all  mattn^  appertaining 
to  the  proposed  exchange  of  properties, 
agreed  In  writing  that  Rowl^  should  pay 
off  certain  mechanics'  liens  on  the  three 
Highland  Park  lota,  pay  a  note  held  by 
Clough,  of  $30,  and  also  pay  Porter  $170. 
The  land  contract  was  canceled,  and  the 
deed  held  In  escrow  by  Clough  was  to  be  de- 
livered to  Rowley,  as  was  also  the  abstract 
for  the  land  described  in  the  deed.  Rowley 
was  also  to  retain  lot  8,  In  block  27,  and 
lots  15.  16,  and  24.  In  block  28,  in  Highland 
Park,  with  all  the  improvements  thereon. 
In  September,  1889.  Porter,  it  appears,  had 
conveyed  to  Byam  &  Jackson  the  Dakota 
land  heretofore  mentioned,  in  consideration 
of  which  they  had  directed  Leighton  Wynn, 
tnistee,  to  release  a  large  number  of  the  lots 
from  the  Wynn  mortgage,  and  he  did  re- 
lease enough  lots  (at  $200  each)  to  amount 
to  $11,000,  the  sum  they  had  agreed  to  pay 
for  the  Dakota  land.  At  tnls  time,  neither 
Wynn,  trustee,  nor  Byam  &  Jackson,  had 
knowledge  of  the  real  transaction  betwera 
Porter  and  Rowley,  but  both  of  them  seem 
to  have  acted  upon  Porter's  statement  that 
be  had  bought  the  land  of  Rowley,  and  had 
a  deed  for  IL  They  saw  an  abstract  of  the 
land,  which  showed  title  In  Rowley,  and 
tliey  had  Porter's  statement  that  he  had  a 
deed  from  Rowley,  but  did  not  Investigate 
the  matter  untU  some  months  later.  When 
they  did  investigate  the  title  to  the  Dakota 
land,  they  discovered  that  Clough  held  Row- 
ley's deed  to  Porter,  that  the  Porters  had 
failed  to  comply  with  their  contract,  and 
that  the  deed  had  all  the  time  been  held  by 
Clough  as  an  escrow.  On  March  8,  1890, 
when  Porter  and  Bowley  resdnded  the  con- 


tract, Rowl^  had  no  knowledge  that  Porter 
had  conveyed  the  Dakota  lands,  or  that 
plaintiffs,  or  eitiier  of  them,  had,  or  dalmed 
to  have,  any  interest  in  them. 

2.  Appellants  daim  that  the  Porters  folly 
compiled  with  tlielr  contract  with  Rowley, 
and  hence  ttie  deed  to  the  Dakota  lands, 
held  by  Clough  in  escrow,  became  the  prop- 
erty of  the  Porters.  If  the  conditions  of 
the  contract  on  the  part  of  the  Porters  had 
been  complied  with,  the  title  wonld,  no 
doubt,  have  passed  to  them.  But  the  evi- 
dence clearly  sbowa  that  the  Porters  had 
not  completed  the  hotise  and  other  improve- 
ments, as  agreed  upon,  and  Rowley  was 
compelled  to,  and  did,  pay  off  a  lai^  sum 
In  satisfaction  of  liens  and  Incnmbrances  on 
the  property,  which  the  Porters  had  agreed  to 
pay,  hence  they  were  not  entitled  to  the 
deed. 

3.  PlalntiEh'  real  contention  Is  that  the  de- 
livery  of  the  deed  to  Clough  In  escrow  vest- 
ed the  title  in  fee  simple  in  the  Ptnrters,  as 
counsel  say,  "subject  only  to  a  defeasance 
by  a  failure  <Mi  their  part  to  carry  out  the  con- 
tract between  them  and  Rowley,  which  was 
the  condition  of  the  spedal  delivery."  The 
claim  finds  little,  if  any,  support  In  the  au- 
thorities. We  understand  the  general  mle 
to  be  well  settled  that  when  a  deed  Is  d& 
Uvered  to  a  'third  peraon,  to  be  by  him 
held  until  the  performance  of  certain  con- 
ditions by  the  grantee,  the  title  does  not 
vest  In  the  latter  until  the  conditions  are 
performed.  DevL  Deeds,  f  323.  The  fol- 
lowing are  a  few  of  the  later  decisions  in 
support  of  the  role  above  laid  down:  Gas- 
ton V.  City  of  Portland,  16  Or.  255,  19  Pat 
Rep.  127;  Hnydenv.  Meeka,  (Ark.)  14S.  W.  Rep. 
864;  Steamboat  Co.  v.  Moragne,  91  Ala.  610. 
8  South.  Rep.  867;  Daggett  v.  Daggett,  143 
Mass.  516,  10  N.  E.  Rep.  311;  Quick  v.  MIl- 
Ugan,  108  Ind.  419,  9  N.  B.  Rep.  392;  Taft 
V.  Taft,  59  Mich.  185,  26  N.  W.  Rep.  426; 
Patrick  V,  McCormlck,  10  Neb.  1,  4  N.  W. 
Rep.  312;  Knopf  v.  Hansen,  37  Minn.  215, 
33  N.  W,  Rep.  781.  See.  also,  6  Amer.  & 
Eng.  Enc.  Law,  p.  867.  This  court  has  also 
recognized  this  general  rule.  Haven  v.  Kra- 
mer, 41  Iowa,  387;  Logsdon  v.  Newton,  54 
Iowa,  443,  6  N.  W.  Rep.  715. 

Counsel  insist  that,  if  the  conditions  of 
the  contract  had  been  performed,  then  from 
that  time  the  deed  ceased  to  be  held  as  an 
escrow,  and  the  custodian  became  the  agent 
of  the  grantee.  That  question,  and  others 
argued,  we  need  not  determine.  The  condi- 
tions were  never  performed  on  the  part  of 
Porter.  He  never  became  entitled  to  the 
deed,  and  hence  had  no  Interest  In  the  land, 
which  he  could  convey  to  Byam  &  Jackson. 
Porter  having  failed  to  comply  with  his  con- 
tract. It  was  defendant's  right  to  rescind 
the  same,  and  enter  Into  the  contract  of 
Mardi  8,  1890.  Having  done  so  in  good 
faith,  and  without  knowledge  of  Byam  & 
Jackson's  claims,  he  Is  in  no  wise  amenable 
to  them.   Plalntlflb  were  grossly  nesUgent 
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In   not  aacertatnlng  the  real  facts  touching 
Porter's  Interest  In  the  laud  before  canoeUug 
the  mortgage  they  held  against  blm. 
Affirmed. 


BLONi:  T.  BERIJN. 
(Snpreme  Court  of  Iowa.  Mar  17,  1893.) 

TUCTICB  ox   AI-PKAL  —  TllANSUItlPT  OF  tSTBHOO- 

iia»bek*s  kotes  —  svhoou  —  gostkact  with 
Teacuch. 

1.  Where,  at  the  close  of  the  trial  of  an 
actioD  at  law,  the  ■faorthand  notes  were  filed, 
and  the  translatifMi  thereof  was  filed  prior  to 
the  time  the  clerk  made  bis  abstract,  it  is  not 
EToand  for  striking  all  of  the  eridence  from  the 
abstract  that  the  traoslatlon  was  not  filed 
within  six  montlis  from  the  rendition  of  jodg- 
meat,  and  that  it  had  not  been  filed  on  the 
date  of  the  service  of  appellee's  additional  ab- 
stract: appellee  nerer  baviDg  called  for  a 
tn>nscript  of  the  Botes,  and  the  filing  of  his  ad- 
ditional abstract  beiag  the  first  notice  to  ap- 
pellant tbat  a  translation  of  the  notes  would  Ee 
rf^oired.  Lowe  v,  Ix)we,  40  Iowa,  220,  and 
Harrison  Snalr,  41  N.  W.  Hep.  315,  76  Iowa, 
OeS,  distineolshed.  Hammond  v.  Wolt  42  K 
W.  Bep.  na  78  Iowa,  228.  followed. 

2.  An  appeal  will  not  be  dismissed  for  faU- 
are  to  pa;  or  secure  the  clerk  his  fees  for  a 
transcript  of  the  testimoor,  althoagh  the  rec- 
ord ahows  that  the  fees  were  not  paid  until 
after  the  date  when  the  translation  of  the 
stenographer's  notes  was  filed,  there  being  no 
daim  that  the  fees  hare  not  In  fact  been  paid. 

3.  Defendant,  as  a  sab  school  director,  en- 
tered into  a  written  contract  with  plaintiff,  em- 
ploTing  her  as  a  teacher.  She  having  no  cer- 
tiScata,  die  contract  was  not  approved  \a  the 
preaident  of  the  board,  and  she  was  notified  to 
stm  teachlog.  Bdd,  that  defendant  was  not 
indiridnallr  liable  for  her  services. 

4.  AJthoogb  it  would  have  been  permissible 
for  plaintiff  to  show  that  defendant  oralbr 
agreed  to  pay  her  himself  for  teaching,  evi- 
dence that  tie  agreed  to  pay  what  the  written 
eontract  reqalred  the  district  to  pay  was  prop- 
erty excluded. 

Appeal  from  district  court.  Jones  county; 
James  D.  Glffen,  Judge. 

Action  ngninst  plaintiff  to  recover  for  wa- 
ges as  a  school  tea<dier.  Verdict  and  judg- 
ment for  defendant.  Plaintiff  appaala 

Wdidi  &  Weldi,  for  appellant  J.  W.  Vox- 
•ee  and  Sheean  &  McQun,  tor  appellee. 

KlNNBiJ.  1.  Aivea«einoTeatoBtdkefrom 
the  abstract  all  of  tue  eridence  because  no 
tianalatlon  of  the  shorthand  notca  was  filed 
with  the  derk  of  Jones  county  within  six 
montitf  from  the  date  of  the  rendition  of 
the  Judgment  In  the  case,  nor  had  It  been 
filed  «r  made  <HC  reoord  on  April  1«  1892.  the 
date  oi  serrlce  of  appellee's  additional  ab- 
stract. Judgment  was  entered  September 
28,  1881,  and  the  shorthand  notes  of  the 
evidence  tnkea  In  the  trial  were  filed  at  Ita 
dose,  and  tax  the  same  day.  The  abstract 
was  served  on  appellee  January  12,  1882, 
and  filed  February  19,  1882.  Appellant's  ar- 
goment  was  served  February  25,  1882,  and 
tied  Febmary  26,  18D2.  By  agreemoit,  ap- 
pellee was  glren  till  April  1.  18B2,  to  file  an 
addltlcmal  abstract  It  was  tn  fact  served 
and  filed  liarch  81,  1882.  The  translation 


of  the  reporter's  notes  was  filed  with  the 
derk  of  the  district  court  April  S,  1882. 
April  16,  1892,  appellant  served  a  denial, 
which  was  filed  in  this  court,  with  a  tran- 
script, on  April  21,  1882.  Appellee,  In  sup- 
port of  his  contention  that  the  translation 
of  the  notes  must  be  filed  within  ^  mouths 
from  the  date  of  the  rendition  of  the  Judg- 
ment refers  to  Lowe  v.  Lowe,  40  Iowa,  220, 
and  Harrison  v.  Snalr,  76  Iowa,  558,  41  N. 
W.  Rep.  315.  It  appears  In  the  case  at  bar 
that  a  duly-certlfled  akdeton  bill  of  excep- 
tions was  filed  with  the  clerk  of  the  district 
court  of  Jonei  county  within  the  time  given 
to  file  a  bill  of  exceptions.  The  notes  of 
the  shorthand  reporter,  which  were  then  on 
file,  were  properly  made  part  of  said  bllL 
In  the  Lowe  Case  neither  the  notes  nor  a 
traualatloa  of  them  was  ever  filed  In  the 
lower  court  or  made  of  record  therein.  In 
Harrison  t.  Snair  no  translation  of  the  notes 
was  ever  In  the  deA's  office.  We  hdd  In 
Hampton  t.  Moortiead.  62  Iowa,  86,  17  N. 
W.  Rep.  202.  that  It  was  competent  to  make 
a  akdebm  hlU  of  exceptions,  and  Incorporate 
the  original  notes  by  mere  r^erence,  and 
that  wh^  such  a  UU  was  made  and  filed 
the  original  notes  wwe  1^  it  made  a  part 
of  the  record,  and  the  record  was  thus  made 
complete,  so  far  as  the  evidence  embraced 
therein  was  cmicemed.  It  Is  tiiere  held  that 
the  transcript  of  the  notes  is  only  necessair 
f^  the  purpose  of  "'w^'ng  the  record~thft 
notes— intelligible  to  others  than  the  rep(»t- 
er.  It  Is  true  that  was  an  equitable  action. 
In  Hammond  v.  WoU,  78  Iowa,  228,  4Z  N. 
W.  Bep.  778,  It  is  said  tbat  In  dvU  cases, 
not  triable  de  novo,  there  Is  no  time  fixed 
by  statute  wifhln  which  the  tranalattmi  of 
the  shorthand  rqtorter^  notw  must  be  filed* 
That  they  should  be  filed  before  the  derii 
Is  required  to  prepare  a  transcript  of  th» 
record  for  this  court  Warbaase  t.  Qtrd,  74 
Iowa,  808,  87  N.  W.  Rep.  888.  In  the  Ham- 
mond Oase  it  Is  further  said:  "Once  there 
Is  no  provision  of  law  fixing.  In  terms  or  by 
necessary  implication,  the  time  within  which 
the  translathm  of  the  shorthand  reporter** 
notes  sbiOl  be  certified  and  filed  in  dvll  ao* 
tlons  at  law,  we  omclude  tbat  It  Is  snflldent 
In  any  case  If  done  within  such  time  as  to 
permit  the  submission  of  the  case  In  this 
court  in  the  manner  and  within  the  time 
fixed  by  statutory  and  other  rules  applica^ 
ble  to  sndL  cases.  Now  It  appears  In  the 
case  at  bar  tliat  the  trandntion  of  the  notes 
WAS  in  fact  filed  April  fi,  1882.  and  prior  to 
the  time  the  derit  made  bis  transcript  Ap- 
ples complains  that  they  were  not  filed  be- 
fore he  prepared  his  additional  abstract. 
But  he  had  never,  so  for  as  this  record 
shows,  called  tor  a  transcript  of  the  notes. 
His  filing  of  an  additional  abstract  was  th» 
first  notice  to  iu)peUent  that  a  transiatloa  oi 
the  notea  would  ever  be  required.  She  had,, 
up  to  UiAt  time,  rcasmi  to  believe  that  the 
^^ellea  might  be  aadafled  with  the  evt 
dfloce  as  set  out  la  tSie  abstract  Just  as 


Digitized  by  Google 


342 


NOUTHWESTEBN  HEPOKTEB,  Vol.  55. 


(Iowa. 


soon  AS  It  became  apparent  di&t  It  would 
be  necessary  to  hnve  the  notes  transcribed, 
a  translation  of  them  was  filed.  In  the  light 
of  wlmt  is  said  in  the  H.tmmond  Cose,  ap- 
pellant, in  this  rejjard,  did  all  that  was  re- 
quired of  her.  The  motion  is  overruled. 

2.  Appellee  moves  to  dismiss  the  appeal 
because  the  cleilc  of  the  district  court  of 
Jones  county  had  not  been  paid  or  secured 
his  fees  for  a  transc-rlpt  of  the  testimony. 
The  record  shows  that  the  fees  for  a  tran- 
script were  not  paid  until  after  April  5, 1802, 
the  time  when  the  translation  of  the  notes 
was  filed.  There  is  no  claim  that  such  fees 
hare  not  in  fact  been  paid.  It  was  aald  In 
Palrbum  v.  Goldsmith,  56  Iowa,  S47,  9  N. 
W.  Rep.  300:  "It  seems  to  us  a  distinction 
Is  recognized  by  the  statute  between  an  ap- 
peal and  a  perfected  appeal  •  •  ♦  There 
is  no  provision  fixing  a  time  when  It  must 
be  perfected  by  paying  or  securing  the  fees 
of  the  clerk  for  a  transcript"  This  case 
was  followed  recently  by  Bniaer  v.  Wade, 
(Iowa,)  52  N.  W.  Rep.  058.  Inasmuch  as  no 
transcript  was  necessary  in  case  appellant's 
abstract  should  prove  acceptable  to  appellee, 
and  when  it  appeared  that  It  was  not  sat- 
isfactory the  clerk's  fees  were  paid,  and 
transcript  secured,  the  object  of  the  law 
oas  been  attained.  The  motion  Is  overruled. 

3.  It  appears  that  the  plaintiff  claims  that 
on  December  6,  1890,  she  entered  into  a 
tvritten  contract  or  agreement  with  the  de- 
fendant by  which  she  was  engaged  to  teach 
a  certain  school,  at  $35  per  month,  for  the 
period  of  four  months;  that  she  taught  a 
little  over  two  months,  when  defendant  com- 
pelled her  to  quit  teaching.  She  seeks  to 
recover  $140,  being  her  wages,  and  for  loss 
of  time.  In  a  second  count  the  same  services 
are  claimed  for  as  having  been  performed 

Tlrtoe  of  a  verbal  contract  with  defend- 
ant It  appears  that  defendant  u  a  sub- 
director,  had  been  empowered  to  employ  a 
teacher  In  a  subdistrict  wherein  there 
was  no  subdlrector  then;  that  he  entered 
into  the  usual  contract  with  plaintiff;  that, 
she  not  having  a  certificate,  her  con- 
tract was  never  approved  by  the  present 
of  the  board;  that  he  caused  her  to  be  notl- 
fiad  to  stop  teaching,  as  she  could  not  be 
paid  for  her  services.  Plaintiff  claims  that 
she  made  a  verbal  contract  with  defendant 
after  she  executed  the  written  contract, 
whereby  he  employed  and  agreed  to  pay 
her.  She  cannot  recover  on  the  written  con- 
tract It  shows  that  It  was  made  by  de- 
fendant on  behalf  of  the  sdiool  district  and 
there  la  nothing  to  show  that,  by  It,  it  was 
Intended  to  bind  him  Individually.  No  doubt 
it  would  have  been  competent  for  plaintiff 
to  show  that  after  the  execution  of  the  writ- 
ten contract  she  entered  into  a  verbal  agree- 
ment with  defendant  to  teach  the  school, 
and  that  he  was  to  pay  her  therefor. 

Much  testimony  was  offered  which.  It  Is 
claimed,  was  erroneously  ruled  out  An  ex- 
amtnatlon  of  the  abstract  and  transcript 


satisfies  us  that  the  proposed  evidence  did 
not  go  to  the  extmt  of  estabUshlng  a  vertk»l 
contract  to  teach  the  school,  and  to  be  paid 
therefor  by  the  defendant,  but  It  was  aougiic 
to  show  that  defendant  agreed  to  pay  wUuc 
the  written  contract  required  the  district  to 
pay.  The  testimony  was  property  excluded. 
The  effect  of  the  offered  evidence  would  be 
to  show  that  defendant  agreed  to  see  that 
plaintiff  got  her  pay  for  teaching  mider  the 
wtlttra  contract  The  court  properily  direct- 
ed a  vradlct  for  the  defendant  Affirmed. 


HERSHBT  T.  BOTNA  YAL.  STATE  BANK. 
(Supreme  Court  of  Iowl  May  17,  1803.) 

WRITB — SkHVIOB  0\  AbSRKT  DrFSXDANT— IteTOP 
PEI/— HOMBSTEAn. 

1.  Where  a  person  disappears  from  home, 
withoQt  any  expression  of  an  lot^itioD  not  to 
return,  process  left  with  his  wife,  nine  days 
after  his  disappearance,  at  his  nsoal  place  of 
abode,  is  a  sufficient  service  to  give  the  court 
Jurisdiction. 

2.  Where,  Id  an  acUon  against  soch  ab- 
sentee, a  homestead  is  set  off  to  his  wife,  plain- 
tiff is  not  estopped  to  deny  that  the  absentee 
is  s  nonresident  as  against  parties  who  have 
sued  him  as  such. 

Botna  Val.  State  Bank  t.  Silver  (3ty  Bank, 
aowa.)  54  N.  W.  Rep.  472,  foUowed. 

Appeal  from  district  oonil^  Mills  oonut?; 
N.  W.  Macey,  Judge. 

Action  to  establish  a  priority  of  llois.  'Judg- 
ment for  defendant,  and  the  plaintiff  ap- 
pealed. 

Smith  Mcpherson,  L.  T.  Geoimg;  and  W. 
S.  Lewis,  fw  appellant  H.  B.  Woodmfl  and 
P.  P.  K^lcy,  tor  appdlee. 

ORANQEB*  J.  The  record  In  ads  case  pre- 
sets precisely  the  same  qneetlon  tor  detet^ 
minatkm,  and  npon  the  same  Cacta,  aa  In  Bot- 
na Val.  State  Bank  snver-City  Bank,  decid- 
ed at  the  last  term,  and  Is  reported  in  54  N. 
W.  Bep.,  at  page  472.  Ftdlowlng  the  ooodu- 
sion  in  that  case,  the  Judgnmt  In  this  1m  af- 
finned. 


DISTRICrr  TP.  OF  BTIRBKA  t.  FARMERS' 
BANK  OP  PONTANELLE  et  aL,  (SXnJJ- 
YAN  et  aL,  Interveners.) 
(Supreme  Court  of  Iowa.  May  17, 1883.) 

ACTIOS  BY  Township  — Foixowiko  Taosr  Fims 
— Incoksisthkt  Rbhsoibs— Dbcbbb. 

1.  A  treasnrer  of  a  township  deposited  its 
money  in  s  bank,  which  subsequently  made  an 
assisnment  for  the  benefit  of  its  creditors.  The 
township  brought  salt  against  the  l>ank  and  as- 
siRnee  to  have  a  trust  in  the  assigned  property 
declared  in  Its  favor  for  the  amount  of  the  debt 
and  subsequently  attached  property  which  the 
assignor  had  conveyed  prior  to  the  assignniait, 
and  also  property  which  it  thoni^t  had  not 
passed  by  the  asngnment  BM,  that  tiie  at- 
tachment was  not  inconsistent  with  the  attempt 
to  follow  the  property  as  a  trust  fond. 

2.  The  fact  that  some  of  the  property  which 
passed  to  the  assixnee  was  uaintrationallr 
seised  under  the  writ  of  attachment  does  not 
constitute  an  dectlon  between  inoonsisteat  rem- 
edies. 

Digitized  by  Google 


Iowa.)    DISTRICT  TP.EUREKA  o. FARAIEIIS' BANK  OF  FONTAXELLB.  S43 


3.  Where  money  has  been  deported  bT  a 
treatiurer  of  a  township  In  a  bank  wbicb  siibfie- 
4jiiently  makes  an  assignoieut  for  tbe  heiit'tit  of 
its  cTv^itors,  it  Is  not  necfssatr,  in  order  to  fol- 
low  the  monej;  as  a  trust  fand,  to  trace  tbe  de- 
pont  into  specific  property;  but  it  has  no  great- 
er interest  than  as  onlmary  creditor  in  land 
Borehased  before  any  money  was  deposited  by 
Its  treasurer,  and  to  which  it*  depouts  in  no 
way  contributed. 

4.  A  decree  that  before  paying  anytbing  on 
plaintiff's  cltiim  tbe  coart  must  oetermlne  the 
amounts,  if  any,  to  be  paid  In  similar  cases, 
and  that,  if  tbe  property  m  the  bands  of  tbe  as* 
slgnee  shall  not  prove  suOlcient  to  pay  all 
claims  for  tmst  funds  of  equal  equities  with 
that  of  plaintiff,  then  pro  rata  payments  shall 
be  made.  Is  anaothorized  when  no  party  to  the 
action  asked  such  relief,  and  since  the  relief 
of  plaintiff  should  not  be  postponed  to  a  de- 
termination of  the  riRhts  of  persons  who  were 
not  parties,  and  were  leM  dilvont  than  h& 

Appeal  from  dtstrict  oonrt,  Adair  coim^; 
J.  H.  Applegnte,  Judge- 

Tbo  plaintiff  seeks  to  recorcr  on  acconnt 
of  money  deposited  In  the  FarmeTs'  Bank  of 
Fontanelle,  and  to  have  the  amcmnt  of  Ita  re- 
oorery  ectabUsbed  as  a  preferred  claim 
apdnst  piDpert7  In  tbe  bands  of  the  assignee 
of  tbe  owner  of  that  bonk.  The  interveners, 
niio  are  genend  (sedltors  of  the  bunk,  resist 
the  demands  of  the  phUntUF.  The  district 
court  rmdered  a  decree  In  favor  of  pLilntlff, 
bnt  provided  tbat  pnymrat  shotdd  not  be 
made  until  the  rights  of  otiior  creditors 
should  be  adjudicated.  From  that  portion  of 
the  dec»«e  In  favor  of  plaintiff  tbe  Interveners 
appeal,  and  from  so  much  of  the  decree  as 
Is  adverse  to  It  the  plaintiff  appeals,  Its  ap- 
peal having  been  last  token. 

Chtu^  &  Galnea,  for  appellants.  Haddock 
&  Culver  and  A  L.  Hager,  for  appellee. 
Grass  A  Storey,  for  assignee. 

ROBINSON,  G.  J.  For  several  years  the 
•defendants  W.  Taylor  and  A.  E.  Jackson,  as 
partners,  owned  and  carried  on  a  banking 
business  under  the  name  of  the  Fanners' 
Bank  of  Fontan^e.  From  the  16th  day  of 
September,  1884,  until  the  lOtb  day  of  De- 
cciiA>«',  1880,  Aimer  Rood,  as  treasurer  of 
the  plalntUC,  deposited  in  the  bank  money 
which  belonged  to  plaintiff.  The  deposits 
were  made  in  his  name,  but  the  owners  of  the 
bank  knew  tbat  the  money  so  deposited  be- 
longed to  the  plaintiff.  In  NovMuber,  1890. 
JaduMm  sold  his  Interest  In  the  bank  to  Tay- 
lor. On  the  10th  day  of  the  next  month  Tay- 
lor made  an  assignment  for  the  benefit  of  his 
creditors  to  tbe  defendant  James  II.  Hulbiul. 
Tbe  liabilities  of  tbe  bank  are  about  SSO,000, 
while  tbe  assets  will  not  yield  one-half  of 
that  amount.  The  balance  due  plaintiff  at 
the  time  of  the  assignment  was  $2,303.23,  no 
part  of  which  has  been  paid.  Before  tbe  as- 
signment was  made,  Taylor  conveyed  certain 
real  estate  and  other  property  to  James  IL 
HuTburt,  to  H.  Gross,  and  to  others  who  hud 
become  sureties  for  him,  to  secure  them 
against  loss  by  reason  of  such  suretyship, 
llils  action  was  conunenced  on  the  18tb  day 
<tf  December,  1800,  after  the  deed  of  assign- 


ment was  recorded,  and  after  the  Inventory 
of  tbe  property  conveyed  to  the  assignee  had 
been  filed.  Tbe  petition  of  plaintiff  stated^  in 
substance,  the  facts  showing  the  depositing 
of  the  money,  that  it  belonged  to  the  plain- 
tiff, and  was  taken  by  the  bank  with  knowl- 
edge of  that  fact  It  also  stated  tbat  defend- 
ants had  disposed  of  their  property  with  in- 
tent to  defraud  their  creditors.  It  asked  that 
Hulburt,  as  assignee,  be  required  to  pay  to 
plaintiff  the  sum  which  should  be  found  to  be 
due  it,  and  that  such  sum  be  adjudged  a  pre- 
ferred claim  against  tbe  property  in  tbe 
bands  of  the  assignee.  An  attachment  agtfinst 
the  property  was  also  asked.  A  writ  was  Is- 
sued and  levied  upon  various  lots  and  tracts 
of  laud,  and  Hulburt  and  Gross  were  gar- 
nished. In  an  amendment  to  its  petition, 
filed  after  the  writ  of  attachment  had  been 
served,  the  piuiuuff  alleges  that  a  large  num- 
ber of  persons  have  commenced  suit  against 
Taylor  and  bis  assignee,  and  tbat  other  per- 
sons will  ooouuence  suit  against  them  for  the 
recovery  of  trust  funds,  and  tbat  tbe  funds 
In  the  bands  of  the  assignee  will  not  be  suffl- 
(dent  to  pay  oil  claims  of  that  character  In 
fulL  The  prayer  of  the  petition  Is  therefore 
renewed,  and  judgment  against  Taylor  and 
JaclcBMi  Is  demanded  for  any  balance  remain- 
ing mipaid  after  the  funds  In  the  bands  of 
tbe  assignee  are  exhausted.  An  order  f  w  the 
sale  of  the  attached  property  Is  asked,  and 
general  equitable  relief  is  demnnded. 

1.  It  is  contended  by  appellants  that  the 
plaintiff  cannot  seek  a  judgment  against  the 
bank  and  Its  owners  for  the  amount  of  the 
deport,  and  at  tbe  same  time  dtmuind  that  it 
be  treated  as  a  trust  ftmd,  and  established  as 
a  preferred  claim  against  the  pnqierty  in  the 
hands  of  the  assignee;  that  It  is  estopped  by 
the  attachment  proceedings  to  aasert  that  the 
property  attached  is  in  the  hands  of  the  as- 
signee, subject  to  be  taken  to  satisfy  a  trust, 
for  tbe  reason  tbat  the  attachment  proceed- 
ings are  inconsistent  with  a  claim  of  that 
kind.  The  oases  of  Bank  v.  Dows,  68  Iowa, 
460.  27  N.  W.  Rep.  469,  and  Crawford  v.  No- 
lan. 70  Iowa,  98.  30  N.  W.  Rep.  32,  are  relied 
upon  by  appellants  as  sapporting  their  theoiy 
of  the  law.  Tbe  facts  In  tbe  case  first  cited 
were  substantial^  as  follows:  Tbe  plaintiff 
had  possession  of  certain  com,  by  an  agent, 
to  secure  advances  of  money  which  tt  had 
made,  and  for  which  it  was  entitied  to  a  lien. 
While  holding  such  possession  it  sued  out  an 
attachment  against  the  owners  of  the  com 
on  account  of  the  debt  for  which  tbe  lien  was 
given,  directed  the  sheriff  to  levy  uimn  tbe 
com,  and  received  from  him  the  money  real- 
ized from  tbe  sale  of  a  portion  of  It  This 
court  held  tbat  the  lien  of  the  plaintiff  in 
that  case  depended  upon  Its  possession  of  the 
com,  and  that  wiicn  the  sheriff  s^zed  It  un- 
der its  direction  tbe  lien  was  waived  by  the 
act  of  tbe  plaintiff.  In  Crawford  v.  Nolan 
the  plaintiff  held  a  chattel  mortf^n^  on  a 
stock  of  mn^andise.  The  mortgagor  bad 
previously  sold  and  delivered  the  property 
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which  was  mortgaged  to  Lederer,  Strauss  & 
Co.,  but  after  the  execution  of  the  mortgage 
they  caused  ^e  property  to  be  attached  as 
the  property  of  the  mortgagor.  It  was  held 
that  they  could  uot  thereafter  defeat  the 
mortgage  by  claiming  to  be  the  owners  of  the 
property  attached,  for  the  reason  that  their 
act  In  attaching  It  was  Inconsistent  with  their 
claim  of  ownership.  The  decision  in  both 
cases  was  that  a  person  cannot  claim  property 
nnder  two  inconsistent  rights  at  the  same 
time.  In  this  case  the  plaintiff  was  not  In 
possession,  and  did  not  claim  to  be  the  own- 
er, of  any  of  the  prop^ty  In  ocmtrorwsy. 
The  claim  that  the  bank  and  its  owners  were 
indebted  to  plaintiff  was  not  InconslstaLt 
with  its  right  to  have  the  indebtedness  estab- 
Ushed  as  a  preferred  claim  against  the  prop- 
erty In  the  bands  at  the  assignee.  Kaii^pff 
did  not  insist  upon  a  right  to  any  spedflo  por- 
tion of  that  propwty.  bat  claimed  that  tlie 
d^Kislt  was  a  trust  fund  which  h&3.  been 
wrongfully  used  to  Increase  the  property  of 
ttie  debtOTr  which  had  passed  Into  the  posses- 
sion  at  his  assignee,  and  that  by  reason  of 
those  facts  the  plaintiff  had  an  equitable 
claim  against  Buch  proper^.  No  attempt  to 
take  It  fnMu  the  assignee  by  the  process  of 
attachment  was  made.  It  neema  to  have  been 
the  theory  of  plaintiff  that  the  assignee  ac- 
quired no  pn^erty  of  Taylor  vlrtae  the 
assignment,  excepting  that  which  was  set  out 
in  the  InTcntflcy.  When  the  writ  of  attach- 
ment was  placed  In  the  hands  of  the  sheriff 
fOr  servloe  he  was  directed  not  to  levy  it  on 
any  property  which  had  passed  Into  the 
bands  of  ttxe  ast^ee.  aor  upcm  any  which 
was  deeoribed  In  the  hiTmtory.  He  was  In- 
stmoted  to  serre  gamtehment  process  upon 
Hulburt,  and  at  the  same  time  to  blm 
that  It  was  not  lotted  to  bcSd  lilm  for  any 
property  vrtilch  he  had  recdred  under  the 
assignment.  Hiub  tt  appears  that  plaintiff 
did  not  attempt  to  sdze  attachment  any 
at  the  proper^  against  which  he  sought  to 
hare  the  Indebtedness  of  Taylor  established 
as  a  preferred  claim.  fRie  attachment  pro- 
oeedings  were  intoided  to  be  aoxtUary  to  the 
attonpt  to  establish  a  tntst  as  agabist  the 
assignee,  and  w^  resorted  to  tor  the  pur- 
pose o<r  reaching  property  whlcb  tlie  plaintiff 
believed  had  been  conreyed  to  defraud  the 
creditors  at  Taylor,  and  whldti  he  also  be- 
lieved the  assignee  did  not  daim.  That  prop- 
erty which  passed  to  the  assignee  may  have 
been  levied  upcm  undw  the  droamstanoes 
stated  will  not  defeat  the  right  of  plaintiff 
to  have  so  much  of  the  property  in  the  hands 
of  fbe  assif^ee  aa  may  be  needed,  and  as  Is 
liable  for  the  purpose,  treated  as  l^d  in  trust 
for  the  paym«it  of  its  dalms.  No  Uen  was 
created  by  levying  Hie  writ,  and  the  c^oneats 
neoessaiy  to  cmutltute  an  esto{tpel  are  lock- 
ing. 

2.  ^e  decree  of  the  district  court  provid- 
ed for  ^  paymmt  of  the  amount  due  the 
plaintiff  oat  of  any  funds  whiA  should 
come  Into  the  hands  of  the  aaslgoee.  The 


appellants  complain  of  Uiat  portion  of  the 
decree  on  the  ground  that  a  considerable 
amount  of  property  was  transferred  to  the 
assignee  by  the  deed  of  assignment,  to  which 
the  deposits  of  the  money  of  plalutlff  did 
not  in  any  manner  contribute.  In  Indc^ 
pendent  Dlst  v.  King,  SO  Iowa.,  4U8,  45  N. 
W.  Bep.  908,— a  case  In  many  respects  lik(^ 
this,— the  Identical  money  deposited  was  not 
shown  to  have  been  delivered  to  the  ax- 
slgnee,  and  it  was  said  that,  if  a  trust  for 
the  amounts  deposited  were  established. 
*lt  must  be  on  the  ground  that  the  depodto 
must  be  held  to  have  Increased  the  estate 
of  the  Insolvents,  and  that  the  balance  dup 
Is  represented  by  an  increase  now  In  the 
hands  of  the  assignee."  It  was  furthrar 
held  that,  the  money  having  been  traced 
into  the  estate  of  the  Insolvents  Impressed 
with  the  character  of  a  trust  fund,  the  bar- 
den  was  upon  the  assignee  to  show  that  it 
conti-ibuted  nothing  to  the  estate  which  he 
acquired  by  virtue  of  the  assignment. 
In  this  case  It  Is  shown  by  the  interveners 
that  Taylor  owned  property  before  any  of 
the  money  of  plalntiUI  was  deported  in  the 
bank,  and  to  which  the  money  so  deposited 
contributed  nothing  in  any  manner,  whicb 
is  described  as  follows:  "An  undivided  one- 
half  of  the  west  coe^ialf  of  the  east  one- 
third  of  lot  one,  Dt  block  twenty-seven;  an 
undivided  one-sixth  of  lot  tixteea  in  lAoA 
five;  an  un^vlded  one-lhlrd  of  lot  seven 
in  blodc  slxtera;  an  undivided  one-half  of 
lots  seven  and  eight  in  block  thirteen;  an 
undivided  half  of  lots  three  and  four 
in  block  fifteen,  'excepting  forty  feet  off  of 
them,*  sold  to  a  Mr.  Ewlng,— all  In  t2ie  town- 
^p  of  FontaneUe;  Also  an  undivided  ono- 
sixth  of  the  sontitieast  qtiarter  of  ttie  south- 
west quarter  of  section  fifteen;  the  soutb- 
east  quarter  of  the  norttiweet  quarter,  and 
the  south  half  of  tiie  southwest  quarter,  of 
the  northwest  qnartCT  of  section  twenty, — 
aU  tai  township  seventy-five  nortii,  <tf  range 
thirty-two  west"  It  Is  insisted,  however, 
that  the  trust  fund  has  been  traced  Into 
the  estate  of  the  Insolvent  whldi  Is  In  ttte 
hands  of  tiie  assignee^  We  do  not  think  It 
Is  necessary  to  trace  tiie  deposit  Into  any 
specific  property  In  the  hands  of  tile  as- 
signee In  ordw  to  establish  a  trus^  but  it 
Should  be  shown,  presumptively  at  least, 
tiiat  tiie  estate  tn  his  hands  has  been  ang- 
mented  by  the  trost.  fund.  The  equities 
of  plaintiff  as  against  property  to  which 
Its  mou^  contributed  nothtaig,  directiy  or 
Indirectly,  are  no  greater  than  those  of  the 
gcmeral  credltw.  If  the  money  deposited 
had  been  used  to  purchase  any  of  the  real 
estate  described,  to  improve  it,  to  remove 
incumbrances  therefrom,  or  to  pwmit  otiicr 
funds  to  be  used  for  sudi  purposes,  |flalntiff 
would  have  a  dalm  against  the  property 
to  the  extent  of  the  money  it  dqioritcd 
whldi  was  so  used;  but  nothing  of  that 
kind  was  done.  We  condnde  that  aa  to 
the  tracts  of  real  estate  specified  the  rlgfats 
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of  platntlfr  are  not  snperlor  to  those  of  the 
general  <Tedltora,  and  that  the  decree  of 
the  district  court  was  erroneona,  bo  far  as  It 
established  the  amount  due  plaintiff  as  a 
preferred  claim  against  such  property. 

3.  The  decree  of  the  district  court  recites 
that,  *it  appearing  from  the  calendar  of 
this  coort  that  then  are  now  pmding  sev- 
eral other  cases  of  like  character  to  this 
one,  and  that  neither  of  said  cases  has 
been  determined,  and  that  It  Is  now  uncer- 
tain as  to  whether  the  assets  of  said  estate 
will  be  snffldent  to  pay  in  full  all  of  said 
dalms,  If  so  estaMlsbed,  as  prayed  for  In 
naid  causes;"  and  provides  that,  before  pny- 
itig  anything  on  the  claim  of  plalntltT,  the 
court  shall  determine  the  amounts,  If  any, 
which  shall  be  paid  in  each  of  the  cases  pend- 
ing for  relief  lUe  that  asked  In  this  case,  for 
the  purpose  of  fixing  and  determining  the 
amounts  and  priorities  of  the  claims,  it 
further  provides  that,  If  the  property  In  the 
liands  of  the  assignee  shall  not  prove  to 
be  soffldent  to  pay  all  claims  for  trust 
fnnda  which  shall  be  established  as  of  equal 
4>quitles  with  the  claim  of  plaintiff,  then 
pro  luta  payments  shall  be  made.  From 
that  portion  ot  the  decree  the  plaintiff  ap- 
peals. We  are  of  the  opinion  that  It  was 
t-rroueous.  No  party  to  tUs  action  asked 
relief  of  that  kind,  and  the  order  In  question 
would  not  affect  the  rij^ts  of  persona  who 
are  not  such  parties.  There  Is  no  founda- 
tion for  It  la  the  pleadings,  and  it  Is  not 
Justified  by  the  evidence.  The  plaintiff  has 
commenced  its  action,  and  made  a  show- 
ing, which  enHtles  It  to  immediate  relief. 
The  granting  of  that  relief  should  not  be 
I*ostponed  to  a  determination  of  the  rights 
of  persons  who  an  not  parties  to  this  ac- 
tion, who  have  been  less  diligent  than  plain- 
tiff, and  who  may  not  have  any  Just  claim 
against  the  property  in  the  bands  of  the 
aaalgnee.  Reference  Is  made  in  an  amend- 
nieot  to  the  petition  of  plaintiff  to  sultD 
which  have  been  commenced,  and  to  others 
which  are  likely  to  be  commenced,  for  the  re- 
covery of  trust  funds,  and  it  Is  stated  that 
the  property  In  the  hands  of  the  assignee 
may  not  be  sufficient  to  pay  in  full  all  claims 
on  account  of  such  fimds;  but  the  state- 
nw'ntfl  were  so  made  for  the  purpose  of  lay- 
ing the  foundation  for  a  Judgment  agiiinst 
Taylor  and  Jackson  for  any  balance  which 
migbt  be  due  the  plaintlfl  after  the  funds 
In  the  hands  ot  the  as^gnee  should  be  ex- 
hausted, and  fbr  an  otAbf  for  the  sale  of  the 
attached  propoty.  Ttiey  did  not  realise 
the  right  of  any  one  to  funds  in  the  hands 
of  the  assignee  equal  to  that  of  plaintiff. 
It  Is  only  necessaqr  to  say,  In  regard  to 
sr.rh  Ti^t,  that,  £f  It  exists,  that  fact  has 
not  be^  shown  In  this  case.  So  much  of 
the  decree  of  the  district  coturt  as  Is  pre- 
Kputed  for  roview  by  the  appeal  of  plaintiff 
•n  reversed,  and  so  mach  as  is  presented  by 
the  appeal  of  the  Interveners  la  modified 
and  affirmed. 


PHILBRICK  et  ax.  v.  TOWN  OP  UNI- 

VBBSITY  PLACE  et  al. 
(Su^me  Court  of  Iowa.  Hay  20^  iSBS.) 

Hiuhways— Rbmuval  of  0BSTHLXT1()>»— l.v 

»Tl{L'<rTlO>IS, 

Id  an  action  against  a  town  for  damage* 
for  the  destruction  of  a  curtain  bedge,  which, 
defendants  allege  was  in  a  public  street,  an  in- 
struction directing  a  verdict  for  plaintiffs  If  the- 
hedge  was  within  the  street,  and  was  not  a  ma- 
terial obstructioQ  to  the  free  use  of  the  streefe 
by  the  public  for  the  purpose  of  travel,  is  er- 
roneous, since  the  town  had  a  right  to  requira 
its  removal  if  the  hedge  was  in  the  street. 
Qointon  v.  Burton,  16  N.  W.  B^.  S68,  61 
Iowa.  471,  disUnEuished.  Emerson  v.  Bab- 
cock,  28  N.  W.  696,  66  Iowa,  257,  fol- 
lowed. 

Appeal  fnxn  district  court,  Folk  county;  O. 
P.  Holmes,  Judge. 

The  town  of  UnivefBlty  Place  Is  an  incorpo- 
rated town,  and  the  other  def^dants  are  the- 
mayor  and  conncUmen  Uiereof.  PlalntlffB  are- 
owners  of  what  Is  designated  as  ''Lot  26"  In- 
sold  town,  It  bdng  tiins  designated  on  an 
offidal  plat  of  the  S.  W.  U  of  section  23. 
township  78,  range  24  The  action  Is  to  re- 
cover damages  f6r  the  ^stmctlon,  de- 
f  CTdants,  of  a  cwtaln  hedge  fence  whi(Ai> 
plalnUfls  allege  was  upon  th^  premises,  but 
which  defendants  claim  was  In  one  of  tbe 
public  blghwi^  of  said  town,  known  as- 
"Nortti  Street."  The  Jury  returned  a  verdict 
for  the  plalntUFs,  and  from  a  Judgment  there- 
on the  defendants  'appeal. 

A.  A.  Haaklns  and  Brennan  &  Bally,  for 
appeUants.  rhllllpe  ft  Day  and  W.  B.  Cnw- 

by,  for  appellees. 

ORANOER,  J.  What  Is  dalmed  as  Kortb 
street  Is  south  of  plaintiffs'  pr^nlses,  and 
they  abut  thereon.  The  hedge  fence  was  In- 
what  Is  claimed  to  be  ^lorth  street  The  de- 
fendant town  ordered  a  sl^walk  buUt  alone 
the  sti-eet  adjacent  to  plaintiffs*  premises,  and 
to  be  placed  cme  foot  from  the  lot  line.  The 
hedge  fence  was  of  willow,  which  plulntlff» 
were  notllled  to  remove,  falling  In  which  it 
was  removed  by  defendants.  The  only  com- 
plaint argued  by  appellant  la  aa  to  instruc- 
tion No.  6  given  by  the  court,  as  ft^vra:  "(0) 
If  you  shall  And  by  a  preponderance  of  the 
evidence  in  this  case  that  the  land  on  n'hlch 
the  hedge  in  controversy  stood  was  within, 
one  of  the  streets  or  highways  of  said  de' 
fendant  town,  and  that  said  hedge  was  not  a 
material  olMtructlon  to  the  free  and  unob- 
structed use  and  enjoyment  of  said  street  or 
highway  by  the  public  for  the  purposes  of 
travel  thereon  by  teams  and  foot  passengers, 
and  that  said  hedge  was  by  authority  of  the 
defendant  town  cut  down,  without  consent  of 
the  plaintiffs,  then  owning  said  land,  you 
should  return  your  verdict  for  ^e  plaintiffs 
for  their  damages,  the  amount  of  which 
sbouU  be  determined  as  directed  In  the  last 
preceding  Instruction."  The  complaint  as  to 
the  lnatructi<Hi  Is  that  It  directs  a  verdict  for 
the  plqtpHff^  If  the  hedge  fence  was  wltblik 
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the  street  <tf  flie  town,  provided.  It  waa  not 
a  substantial  obBtmctlm  to  the  free  and  un- 
obstmcted  use  and  enjoyment  of  said  atreet 
or  blghway  by  the  ptrbUo.  It  is  Insisted  that 
tbe  Inatructloa  Is  emmeoos  because  of  the 
language  of  the  prorteo.  The  argument  bj 
appellees  deals  largely  with  facts  pertaining 
to  the  acqniaitifHi  erf  the  land  by  plaintUta. 
Its  sitoatioa  b^ore  and  shiee  mxHi  aoqulsitlcm, 
the  planting  of  the  hedge,  and  the  fact  as  to 
the  street  In  question  being  a  l^s^I  <nie.  It 
aeons  to  us  these  questi<Hui  are  not  impor- 
tant In  the  determination  of  the  conectness 
of  the  Instruction.  The  court  did  not  detei^ 
mine  the  legalllr  of  tlie  street,  but  left  it  aa 
a  question  of  fact  for  the  Jury.  There  Is  evi- 
dence as  to  the  survey  and  establUOunent  ot 
the  street  or  highway.  Hie  InstructlMi  Is  a 
direction  to  the  Jury  what  it  shall  do  If  it 
finds  that  the  hedge  was  in  one  of  Ibe  streets 
or  highways  of  the  town,  and  there  la  no 
complaint  ot  the  steps  taken  In  Qie  progress 
of  the  investigation  to  know  tbe  fiict  aa  to 
the  place  bdng  a  street  or  highway;  hence 
we  are  to  condder  the  question  of  the  cor- 
rectness of  the  language  complained  ot  with 
the  legality  of  the  street  conceded.  It  Is, 
then,  a  question  If,  In  an  incorporated  town, 
the  owner  of  a  lot  abutting  on  a  street  may 
maintain  a  hedge  fence  In  the  street  ta  such 
a  manner  that  It  docs  not  materially  obstruct 
Its  use  for  travel  by  teams  -or  footmen.  Ap- 
pellees, in  support  of  such  .a  rl^t,  urge,  as 
a  ftict,  fliat  the  highway,  if  it  e^ts,  la  but 
an  easement  basing  the  dalm  upon  particu- 
lar facts  that  we  need  not  cmulder.  The  only 
hlgfawi^  claimed  is  a  legal  street  in  the  de- 
fokdant  town;  <me  that  It  had  a  right  to  c<m- 
trol  under  the  auttiority  of  the  law.  The 
court  gave  no  instructions  whatever  as  to 
any  other  street,  nor  did  it  say  to  the  Jury 
how  It  should  determine  Ibe  fact  as  to  tbe 
street  Bding  Instructed  as  to  a  street  or 
h^way  "<jt  said  defendant  town,"  we  as- 
sume that  it  was  a  street  or  highway  tb»  fee 
title  of  whl<fli  was  In  the  town.  Hie  case  Is 
not  c(«LtrolIed  by  Quinton  v.  Burton,  61  Iowa, 
471, 10  M.  W.  Bep.  069.  That  waa  a  case  In- 
Tolvlng  the  ri^t  of  a  road  supervisor  to  so 
oonstmct  a  bridge.  In  his  dlscretl<m,  aa  to  In- 
jure w  destroy  a  hedge,  not  in  the  lilghway, 
but  on  the  line  between  the  highway  and 
the  road.  This  case  Involves  no  such  a  ques- 
ti(m.  Nor  doea  It  involve  any  of  tbe  princi- 
ples or  reasoning  which  aliade  trees  on  a 
pubUo  highway  are  protected.  Tbe  hedge, 
in  this  case,  was  merely  a  fence  ftir  the  pri- 
vate use  of  the  plalntlfh.  It  was,  as  to  their 
right  to  maintain  It  In  the  street,  Uke  any  oth- 
er fence  built  to  Inclose  private  property.  Its 
maintenance  there  was  not  a  matter  of  legal 
or  equitable  right  Tbe  town  ooundl.  In  the 
exercise  of  Its  granted  powers  over  streets 
and  their  Improvement  and  preservation  for 
the  pnbllo  use,  had  the  right  to  order  the 
fence  removed,  or  see  to  the  removal  itself. 
This  is  In  line  with  our  holding  In  Emerson  v. 
Baboock,  66  Iowa,  2S7,  23  N.  W.  Rep.  656.  If 


the  rule  wmtaided  for  hr  aippdlee  la  to  ob- 
tain in  this  case,  we  do  not  see  why  an  Iron 
or  board  fence  may  not  with  Impunity  be 
placed  in  a  street  if  not  a  mbatantial  hin- 
drance to  the  publio  travel,  and  there  be 
maintained  against  the  authority  of  the  dty 
govenunoit.  Shade  treea  In  a  stzeet  bavo 
been  protected  upon  oonaideratlmw  of  a  limb- 
lio  good  wbere  not  a  nuisance.  See  Everett 
V.  Cnty  ot  Councli  Bluffs,  46  fowa,  66.  The 
Jury  ahonid  have  been  t<^  If  tbe  be^  was 
In  a  public  street,  that  the  town  eoonoU  had 
a  rlfl^t  to  require  Its  removaL 
Tba  Judgment  la  reversed. 


KALINS  T.  STOYEB. 
(Sn^me  Court  of  Iowa.  May  18^  1S08.) 

Assault  axd  Bittbhy— Matekialitt  op  £vi- 

nUNCE — iNfTKl-CTIOSa, 

1.  In  ao  action  for  damages  for  an  bsbbuU 
evidence  is  Immaterial  that  plaintifF  appeared  in 
justice's  court,  on  a  criminal  prosecution  a^inst 
defendant,  with  a  large  bandage  on  his  head, 
with  intent  to  deccdva  as  to  the  cxtoit  of  his 
injuries. 

2.  An  instruction  that  the  burden  of  proof 
is  on  plaintiff  to  show  by  a  prepouderance  that 
defenoant  ofuaulted  plaintiff  "substantially  as 
claimed  in  his  petidoo"  Is  erroneous,  since  it  Is 
suUicieDt  If  he  Hhowed  a  good  cnuse  of  action  vn 
any  of  the  grounds  stated  thereto. 

3.  An  instruction  that  it  was  plaiatifiTs 
theory  that  defendant,  without  cause,  first 
struck  plaintifF  with  a  hatchet,  and  afterwards 
with  his  fist  with  brass  knuckles  on.  and  pound- 
ed plaintiff  when  be  was  down;  that  It  was  de- 
fendant's theory  that  plaintiff  came  at  him  as 
if  to  strike  him,  and  that  defendant  struck  him 
in  self-defmse;  and  that  the  jury  must  deter- 
mine from  all  the  facts  which  theory  Is  correct, 
—is  erroneous,  as  tending  to  require  proof  of  all 
matter  alleged  to  entitle  plaintiff  to  a  recovor. 

Appeal  from  district  court,  Johnson  coun- 
ty; a  H.  Fairali.  Judge. 

Action  to  recover  damages  all^;ed  to  have 
been  caused  by  on  assault  and  battery  com- 
mitted by  defendant.  There  was  a  trial  by 
Jury,  and  a  verdict  and  Judgment  Cor  de- 
fendant Tbe  plaintiff  appeala. 

Slater  &  Oonklln  and  U.  JT.  Wade,  ft>r  a.p- 
pdlant 

EOBINSON,  a  J.  Tbe  petition  alleges 
that  on  tbe  20tb  day  ot  July,  1880,  tbe  de. 
ftmdant,  wlttiout  provocatlra,  wtOfally  and 
f^nloualy  assaulted  tbe  pUUntlff,  beating, 
bruising,  and  maltreating  him  by  striking  bim 
on  the  head,  body,  and  limbs  with  his  fists, 
and  weapcms  unknown  to  bIm,  and  that  de- 
fendant knocked  out  plointHTs  teetb  and 
cut  off  one  of  bis  flngera  The  defendant 
denies  that  be  made  an  unprovoked  assault 
open  plaintitt,  and  avera  Ibat  any  assault 
made  or  Injury  Inflicted  by  him  upon  plain- 
tiff was  done  In  self-defense,  and  In  resisting 
attacks  made  upon  him  by  the  plaintiff  and 
plaintiff's  wife,  children,  and  dogs,  the  per- 
sons at  the  time  of  their  attack  being  armed 
with  clubs,  broomsticks,  and  other  weapons. 

1.  Evidence  given  for  the  plaintiff  tended 
to  show  that  at  tbe  time  stated  In  tbe  petl- 
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Utm  tbe  defendaxit  stniclE  Urn  witti  a  batdiet 
and  with  brass  knuckles,  cauains  severe  Inju- 
ries. It  nppean  tbat  the  affair  led  to  the 
eiimlnal  prosecution  of  detendimt  in  Jiuttce's 
conrt  The  defoidnnt  was  permitted  to  show 
In  this  case,  notwlOwtniidliig  tbe  objectlras 
ot  plaintiff,  In  substance,  that  the  latter  ap- 
peared In  JostLce's  court  with  a  Im^  band- 
age ammd  hla  head;  that  be  dalraed  It  was 
worn  In  coaseqoaice  of  Injuries  Inflicted  by 
defendant,  and  that  It  could  not  be  removed; 
tlmt  it  was  finally  taken  off,  notwithstanding 
his  re^stance,  but  that  few,  if  any,  marks 
■of  an  injury  to  the  head  could  be  found. 
There  Is  nothing  in  the  record  to  show  that 
this  evidence  was  material.  Its  purpose  does 
not  appear  to  have  been  to  show  the  extent 
of  plaintiff's  injuries  at  the  time  the  examina- 
tiun  was  made.  The  wearing  of  the  bandage 
by  plaintiff,  and  hla  resistance  to  attempts 
CO  remove  It,  would  not  tend  to  show  the 
natnre  or  «ct«it  of  his  Injuries,  and  we  are 
inclined  to  think  that  the  theory  of  plaintiff 
that  the  evidence  was  introdnced  for  the  pur> 
twine  of  showing  that  he  had  attempted  to 
deceive  in  justice's  court  In  regard  to  tbe  ex- 
tent of  bis  Injuries  Is  well  founded.  Whether 
he  did  or  not  was  cleariy  Immaterial  to  any 
Issue  in  this  case. 

2.  The  court  charged  the  jury  as  follows: 
"(4)  The  burden  of  proof  Is  on  plaintiff  to 
•ntisfy  you  by  a  preponderance  of  tbe  evi- 
dence that  <Hi  or  about  July  20,  1880,  the 
defendant  assaulted  and  struck  plaintiff  sut»- 
standally  as  claimed  In  bis  petition,  and 
that  be  was  thereby  Injuredj  tlie  extent  of 
•ntdi  injury,  and  the  amount  of  hla  damage; 
and  If  be  has  done  so  your  verdict  should 
be  for  tbe  plaintiff,  unless  such  alleged  as- 
sault and  striking  was  done  in  self-defense, 
as  hereinafter  ^plained."  Tbe  sixteenth 
paragraph  of  the  charge  instructed  the  jury 
that  If  the  plaintiff  had  failed  "to  estab- 
lish tbe  allegations  in  his  petition  as  Is  stated 
In  paragraph  No.  four,  above,  be  is  required 
to  do,"  their  verdict  should  be  for  the  de- 
fendant We  are  of  the  oplnlmi  that  these 
portions  of  the  charge  were  erroneous, 
in  reqidrtng  tbe  plaintiff,  in  order  to  recover, 
to  prove  that  be  was  assaulted  and  struck 
"substantially  as  claimed  In  his  petition." 
He  was  thus  required  to  prove  substantially 
that  defendant  struck  him  <m  tbe  head,  on 
the  body,  and  on  tbe  limbs  with  his  fists, 
and  also  with  weapons  unknown  to  him. 
The  philntiff  was  not  required  to  prove  all 
the  averments  of  his  petition  to  entitle  him 
to  recover.  It  was  sufficient  If  be  showed 
a  good  cause  of  sctlon  on  any  of  the  grounds 
stated  in  bis  petition.  Malcben  v.  Clay.  02 
Iowa.  455,  17  N.  W.  Uep.  GTfS.  It  Is  clear, 
If  defendant  made  an  unprovoked  and  un* 
Jnstiflable  assault  upon  him,  that  be  is  enti- 
tled to  recover,  whether  the  assault  was 
made  with  flita  alone,  or  with  weapons  un- 
known to  plaintiff  only,  or  with  fists  and 
weapwis,  and  whether  he  was  struck  oa  the 
head,  tmdy,  and  Umba,  or  on  ^ther.  See 


Harley  r.  Brick  Co.,  <IowaJ  48  N.  W.  Rep. 
1000. 

3.  The  Jtiry  were  told  in  the  thirteenth  par- 
agraph of  the  charge  that  "there  are  two 
theories  In  this  case.  The  one  claimed  by 
plaintiff,  tbat  defendant,  without  any  cause 
or  provocation,  flrst  struck  bim  with  a  hatch- 
et, and  followed  this  up  with  stilklng  him 
with  his  flat  with  brass  knuckles  tm  his 
bands,  and  with  pounding  plaintiff  when  be 
was  down;  and  the  other  theory,  that  of 
defendant,  that  plaintiff  commenced  the  diffi- 
culty by  coming  at  defendant  in  a  hostile 
way,  as  if  to  strike  him;  that  he,  defendant, 
struck  him,  plaintiff,  in  self-def«ise."  In  the 
fourteenth  paragraph  the  jury  were  told  that 
they  must  determine  from  all  the  facts  and 
circumstances  wlilch  of  the  two  theories  Is 
correct,  and  return  their  verdict  accordingly. 
These  portions  of  the  charge  were  erroneous 
as  toidlng  to  require  proof  of  all  the  matter 
alleged  to  constitute  the  theory  of  plaintiff 
to  entitle  him  to  recover.  He  might  have 
been  entitled  to  recovw  oa  proof  but  a 
part  of  them,  for  reasons  already  stated  In 
this  opinion. 

4.  Appellant  contends  tbat  the  court  faUed 
to  instruct  tbe  jury  correctly  and  fully  In 
regard  to  the  right  of  self-defense.  Since  we 
are  without  tbe  benefit  of  an  argument  for 
appellee,  and  the  evidence  on  a  secwd  trial 
may  not  be  like  that  before  us  now,  we 
refrain  from  expressing  any  opinion  in  re- 
gard to  the  queatloD  thus  presented.  For  the 
same  reason  we  think  it  best  not  to  determine 
other  questions  discussed  by  appellant.  The 
Judgment  (tf  the  district  conrt  Is  reversed. 


JANTJT  et  aL  v.  BRONK  et  al. 

(Supreme  Court  of  Iowa.    Mar  27,  1803.) 

Bsvtsw  OS  Appbal— Omkotioss  not  Raisbd 
Below. 

In  an  actloa  on  a  note,  where  the  de 
fense  la  an  Mtopiiel,  and  the  jury  nre  instruct 
ed.  without  object'on,  tbat  the  burden  was  on 
defendsDC  to  establish  it  by  a  prepoDderance  of 
evidence,  the  verdict  for  defendant  will  not  be 
disturbed  on  a  theory  raised  for  the  first  time 
on  appeal,  tluit  the  estoppel  must  be  made 
out  by  conclusive  proof,  snd,  the  eridrace  be- 
ing conflicting,  the  court,  on  appeal,  will  ex- 
amine It  to  see  if,  with  or  wlthoat  eonflieC,  it 
creates  an  estoppel. 

Appeal  from  district  court,  Woodbury 
county;*  Scott  M.  Ladd,  Judge. 

Action  on  a  promissory  note.  Jointly  made 
by  the  defradants  to  the  philntlff  firm.  The 
defendant  Ferguson  alone  answers,  plead- 
ing, among  other  defenses,  an  estoppel.  The 
Juty  found  for  the  defendant  Ferguson  on 
his  plea  of  estoppel,  and  from  a  Judgment 
on  tbe  verdict  the  plaintiff  appealed. 

J.  8.  Lothrop  and  R.  SI.  Dott.  for  appel- 
lant T.  E.  Bevington  and  Wriest,  Hub- 
bard &  Toemans,  for  app^lea 

GRANGER,  J.  The  argument  of  the  case 
is  limited  to  a  single  assignment,— ttiat  of 
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the  sufflcioncy  of  the  evldaice  to  sapport  the 
rerdtct..  We  cannot  better  Indicate  the 
spirit  of  spi»ellant'B  contention  than  by  a 
quotation  from  tta  argnment,  as  ft^ows: 
"lliere  Is  a  conflict  In  fbe  ertdence,  it  Is 
true,  but  leaving  ont  of  coiulderatlon  the 
fact  of  such  conflict,  giving  to  appellee  Fer- 
guson the  full  wd^t  of  all  that  Is  shown 
for  him  In  the  erldence,  and  leave  nicb  as 
directly  confitcta  flierewith  out  ot  constd- 
eratlon,-^that  Is,  where  the  testlmoi^  of 
appellant  and  appellee  directly  dash,  as  In 
dispute,— consider  onl7  tliat  favwable  to  ap- 
pellee, and  the  evidence,  so  considered, 
measored  by  the  law  governing  estoppel, 
cannot  be  made  to  sapport  the  verdict  ot 
the  jury.  We  Insist,  as  in  onr  former  brief, 
tliat  the  estoppel  claimed  must  be  made  out 
by  pnx^  conclusive  In  Its  diaracter.  and 
the  fact  that  thOTe  was  a  conflict  In  the 
eiideace  at  the  trial  below  will  not  prevent 
ttJs  court  from  an  examination  of  the  evi- 
dence to  see  if  the  evidence,  with  «r  with- 
ont  conflict,  creates  an  estopped  against  ap- 
pellanta."  13iat  the  verdict  has  sach  sup* 
port  hi  the  evidence  that,  by  the  rule  ct 
taen  preponderance,  we  dtonld  not  disturb 
tt,  tSiere  Is  posttlvdy  no  doubt  Nor  do  we 
understand  appellant  to  contend  othmrlse. 
The  argmnfflit  Is  a  candid  admission  of  the 
conflict,  and  the  quoted  portion,  as  well  as 
Its  general  tenor,  Is  a  contentitm  for  a  dif- 
ferent rule  as  applicable  to  estoppd.  Hie 
contention.  In  view  of  the  record,  is  easily 
settled.  The  court,  in  Its  Instmctlona,  said 
to  the  Jtuy:  "Yon  are  Instructed  that  the 
burden  Is  upon  the  defendant  Ferguson  to 
establish  bis  defense  by  a  prejionderance 
of  the  evidence."  Again,  the  court  said: 
"By  a  preponderance  of  evidence  Is  meant 
the  greater  weight  of  evidence;  tliat  which, 
on  the  whole,  produces  the  stronger  impres- 
sion on  title  mind,  and  Is  the  more  convin- 
cing as  to  Its  truth,  when  weighed  against 
the  evidence  in  optMsitlon  thereto."  The 
correctness  of  these  instructions  Is  not 
brought  In  question  on  this  appeal,  and 
hence  they  are  the  rules  that  must  govern 
the  case. '  In  so  far  as  they  apply.  The  rule 
contended  for  dlfTers  from  that  given  by 
the  court  as  widely  as  the  subject  of  their 
application— the  degree  of  proof  essential  to 
establish  a  given  fact— will  admit  of.  That 
given  Is  the  ordinary  rule  of  prepocderance; 
that  contended  for  la  the  highest  degree  of 
proof  Imown  to  the  law,— such  as  places  a 
fact  beyond  dispute.  To  sustain  the  rule  con- 
tended for  is  to  indirectly  override  the  rule 
given  by  the  court  It  Is  not  to  be  gathered 
from  the  record  that,  at  the  trial  below, 
the  proposition  now  contended  for  was  In 
the  minds  of  any.  The  plaintiff  asked  In- 
structions, but  notMng  of  the  kind  now  con- 
tended for.  The  verdict  was  found  upon 
the  rule  of  the  Instructtona  given,  and  we 
cannot  set  it  aside  upon  the  rule  now  urged, 
which  would  be  the  effect  of  holding  that 
the  verdict  has  not  support  In  Out  evld^ce. 


under  flie  dalm  «f  appellant  It  la  said 
that  the  representations,  to  amount  to  an 
estoppel,  must  have  beoi  willfully  made,— 
"that  there  must  have  been  a  fraudulent 
Intoit"  in  maldnff  them.  We  are  not  to  be 
nnderstood  as  concurring  in  the  view  stated, 
as  it  is  son^t  to  be  applied;  but  appellant 
meets,  in  this  connection,  with  the  same  dif- 
ficulty as  btf ore;.  The  argnment  is,  nnder 
the  assignment  of  «Tor,  that  the  verdict  Is 
without  support  In  Hie  testimony.  The  facts 
of  the  estoppel  are  ideaded,  and  the  proofs 
are  as  broad  as  the  averments.  The  instmc- 
ti(HU  authorise  a  v^lct  for  defendant  upon 
proof  ot  the  facts  pleaded,  and  the  effect 
of  ibe  complaint  la  to  challenge  the  rule  of 
law  as  given,  and  it  cannot  be  done  t^on  a 
complaint  as  to  snffldenc7  of  flie  eridenoe 
to  support  the  verdict  It  is  also  urged  that 
th^e  can  be  no  estoppel  unless  the  party 
v^ed  upon  the  repres^tations  made.  That 
is  an  element  oS  the  estoppel  as  pleaded. 
The  court  so  Instructed,  and  the  evidence 
la  so  in  support  of  it  Uiat  llie  verdict  is 
vrarranted.  CSonslderablelsssldln  argument 
upon  tbB  elements  of  eatoppds,  bat  we  need 
only  say,  as  we  have  in  effect,  that  the  arer- 
ments  upon  which  the  «itoppel  In  the  case 
rests  have  the  reqnldte  support  to  sustain 
the  verdict  and  the  Judgment  Is  affirmed. 


ANDBKSON  et  al.  v.  ORIENT  FIEB  INS. 
CO.  et  al 

(Supreme  Court  of  Iowa.    May  26,  1893.) 
CoDHTT  Bonds — Limitation — Action  to  Cancbi. 

~Vb.VUB— PaKTIBB— JuttlSDICTlON— ItSMOVAI.  OF 

Causes, 

1.  Action  was  brought  hj  m  number  of 

taxpayi-rs  aKalnst  the  treasurer,  auditor,  and 
lUperviBors  of  a  countr  to  restrain  payment  of 
certain  bonds,  said  to  nave  been  unlawfully  la- 
sued.  After  Judgment  against  the  treasurer, 
who  was  the  only  oi-e  served,  a  continuance 
was  had  for  several  terms.  Leave  having 
been  granted  to  make  certain  other  persons 
defendants,  plaintiffs  then  amended  their  peti- 
tion so  OS  to  allege  that  such  persons  were 
owners  of  the  bonds,  and  asking  that  the  bonds 
be  brought  into  court  aud  canceled.  Bcbl, 
that  the  proceeding  under  the  amendment  was 
not  a  new  action,  but  merely  a  further  prose- 
cution  of  the  original,  and  ht>nce  was  not  with- 
out parties  defeodant  sctually  resident  In  the 
the  county,  within  Code,  H  25SG,  2689,  re- 
lating to  venue,  althoodi  the  defendants  last 
meanoned  may  none  of  them  have  resided  in 
that  county. 

2.  The  county  was  not  an  IndlspenBabla 
party. 

3.  Where  no  suit  was  then  pending  on  the 
bonds,  and  the  county  officers  were  about  to 
levy  taxes  for  their  payment,  plaintiffs  had 
no  adequate  remedy  at  law,  tiraud  Chute  v. 
Winegar,  15  Wull.  373,  distinguished. 

4.  There  was  no  separable  (controversy  with 
relation  to  the  county  officials  and  bondholders, 
such  as  would  authorize  removal  to  the  fed- 
eral court  on  the  ground  of  nonresldence  ot 
one  of  the  bondholders.  Anderson  v.  Bowers. 
40  Fed.  Rep.  70S,  followed. 

6.  Bonds  issued  by  a  county  In  excess  of 
the  5  per  cent,  of  taxable  property  allowed  by 
Const  art.  11,  t  3,  for  Indebtedness  mated  In 
any  nmnner  or  for  any  purpose  by  a  coantj, 
ars  void. 
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Appeal  from  district  court,  L^on  couirty; 
G.  W.  Wakofl£ld,  SnAge. 

Action  to  enjolu  the  payment,  and  for  the 
«nncellation.  of  certain  county  boncls.  De- 
cree for  plalntUTs,  and  &e  defendants  ap- 
pealed. 

CSiarlas  J.  Cole  and  ^idenon,  Hnrd, 
Daniels  &  Klesd.  for  appeUanta.  H.  O.  Mo- 
Hilian  and  Ktnffman  ft  Gnernaert  fw  ap- 
pellees. 

(3  RANGER,  J.  The  plalntUTs,  Ave  In  rnun- 
ber,  being  citizens  and  taxpayers  of  Lyons 
oonnty,  Iowa,  "each  for  himself  and  for  the 
benefit  and  use  of  all  the  tax  payers,"  of 
said  county,  brought  suit  In  May,  1887, 
against  George  W.  Bowers,  as  treasurer,  T. 
C.  Thompson,  as  auditor,  and  others,  as  mem- 
t>erB  of  the  board  of  supervisees,  of  sold  coun- 
ty, representing  that:  "All  the  residents  and 
taxpayers  of  said  I^yon  county,  being  more 
than  a  thousand  persons,  have  a  common 
and  general  Interest  In  this  suit,  and  are 
suffering  damages  by  acts  herein  complained 
of,  and  sought  to  be  enjoined,  and  said 
parties  are  so  many  and  numerous  that  It 
is  Impracticable  to  bring  them  all  before 
this  court  "WTierefore,  these  plaintiffs  bring 
this  action  for  all  the  residents  and  tax- 
payers of  said  Lyon  cotmty,  and  In  the 
interest  of  the  public  and  good  government." 
And  further  that:  "Under  the  laws  of  Iowa 
the  said  county  of  Lyon  has  no  power  or 
authority  to  contract  any  other  or  greater 
Indebtedness  than  five  per  centum  of  the  as- 
sessed valuation  of  all  the  property,  real  and 
personal,  as  the  same  appears  upon  the  state 
and  county  tax  lists  for  the  year  previous  to 
that  in  which  said  indebtedness  Is  created." 
And  that:  "The  county  of  Lyon  has  created 
an  Indebtedness  far  In  excess  of  the  said  five 
per  centum,  and  far  In  excess  of  the  legal 
Indebtednem  which  it  could  Id  any  manner 
Incur,  which  said  Indebtedness  Is  evidenced 
by  negotiable  bonds."  And  that:  "When 
each  and  every  one  and  all  of  said  bonds 
were  Issued,  and  when  the  Indebtedness  upon 
which  they  were  Issued  was  created,  the 
said  county  of  Ijyoa  was  Indebted  to  an 
amount  far  In  excess  of  the  constitutional 
Bmlt  of  five  per  oentum  of  the  assessed  value 
«f  all  seal  and  personal  property  therein." 
It  was  further  averred  that,  unless  restrained, 
the  boaxd  ot  snpervlsors  would  levy  a  tax  for 
Oie  payment  of  said  bonds,  and  that  the 
treasurer  would  pay  them;  and  a  temporary 
lnjmu:ti<m  was  aslsed,  restraining  such  officers 
from  80  dohig,  with  a  prayer  that  upon  final 
bearing  It  be  made  pcmetuaL  Upon  notice 
to  the  county  auditor  and  the  members  of  the 
board  of  supervisors,  and  upon  their  faOnre 
to  appear,  a  temporary  writ  was  ordered  on 
the  Sth  day  of  September,  1887.  No  servloe 
of  fbe  original  iiotiee  was  made,  except  npon 
Oeonee  W.  Bowers,  as  treasurer.  At  the 
October  term,  1887.  of  the  court,  the  cause 
came  on  for  hearing,  and  npon  the  default 


of  Bowers  a  decree  in  accord  with  the 
prayer  of  the  petition  was  entered  as  to  him 
and  his  successors  in  office.  The  cause  was 
then  continued,  apparently,  from  term  to 
term,  to  June  10,  1889,  when  the  plnlntlfT 
presented  a  motion  to  make  certain  parties 
defendants,  and  upon  leave  granted  the 
plaintiffs  filed  an  amendment  to  the  petition, 
reciting  tliat  the  bonds  described  in  the  orig- 
inal petition  were  owned  by  certain  parties 
named,  13  In  number,  being  those  named  in 
the  motion.  It  Is  averred  In  the  amendment 
to  the  petition  that  the  bonds  owned  by  the 
parties  are  void  for  the  reasons  stated  In  the 
original  petition.  After  other  averments, 
not  necessary  to  be  recited  here,  la  a  prayer 
that  "the  defendants  be  ordered  to  bring 
thdr  bonds  Into  court,  and  that  the  same  be 
canceled  and  declared  void,"  and  for  other 
relief.  The  service  of  the  notice  under  the 
petition,  as  amended,  was,  as  to  most  of  the 
parties,— they  being  non-residents,— by  publi- 
cation. George  W.  Provost  Is  a  resident  of 
this  state,  at  Dubuque,  and  was  served  per- 
sonally. The  Orient  Fire  Insurance  Com- 
pany and  George  B.  Provost  appeared.  Joined 
In  the  issues  afterwards  tried,  and  are  ap- 
pellants In  this  court  The  county  auditor 
and  members  of  the  board  of  supervisors, 
after  the  amendment  to  the  petition  was 
filed,  were  brought  in  as  parties,  and  Joined 
hi  the  issues.  On  the  Sth  day  of  March,  1890, 
a  decree  was  entered  against  all  parties  then 
served  except  the  Dubuque  National  Bank, 
the  Orient  Fire  Insurance  Company,  and 
George  B.  Provost.  In  October,  1800,  the 
cause  came  on  for  trial  upon  the  issues  Joined 
between  the  plaintiffs  and  the  appellants. 
In  March,  1891,  the  district  court  entered 
Its  decree,  granting  to  plaintiffs  relief  as 
prayed.  Other  Important  tacts  can  be  better 
stated  in  connection  with  the  different  propo- 
sitions to  be  considered. 

1.  In  October,  1889,  the  defendant  Provost 
filed  objections  to  the  amendment  of  the  peti- 
tion, and  moved  that  the  place  of  trial  be 
changed  to  Dubuque  coimty,— that  of  his 
residence,— which  the  court  refused.  With 
certain  exceptions,  actions  must  be  broufl^it 
In  tlie  county  wherein  some  of  the  d^end- 
ants  actually  reside.  Code,  |  2586.  If  suit 
be  brought  In  a  wrong  county  it  la  the  rli^t 
of  the  defendant,  on  application  to  the  court, 
to  have  the  venue  changed  to  the  pn^er 
county.  Id.  S  2589.  The  theory  upon  which 
Provost  was  made  defendant  In  a  suit  In 
Lyon  county  Is  that  other  d^endants  were 
residents  of  the  county,  bringing  the  case 
wltidn  the  provisions  of  section  2588.  dted. 
It  la  In  this  connecdon  that  the  particular 
facts  as  to  the  Judgment  entered  fn  October, 
1887,  &fC  Important  At  the  entry  of  that 
Judgment  but  one  party  defendant,  the  treas- 
urer, had  been  served  with  the  inlglnal  no- 
tioe.  The  auditor  of  the  coun^  and  the 
members  of  the  board  of  supervisors  had 
been  served  with  notice  of  the  appUcatiou 
for  the  temporaiy  writ  before  Hie  Judge  la 
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vacntion,  but  made  no  appearance.  The 
cause  bad  then  been  continued  from  October, 
1SS7.  to  June  10,  ISSO;  and  It  Is  said  by  ap- 
pellants that  at  the  entry  of  the  Judgment, 
in  October,  18S7,  against  the  treasurer,  the 
suit,  as  to  him,  was  concluded,— was  at  an 
ond,— and  aa  no  other  defendants  In  the  county 
had  been  served  with  the  original  notice 
when  the  amendment  was  filed.  In  June,  1SS9, 
it  was,  in  effect,  a  new  action,  wlthoat  par- 
ties to  Justlf;^  a  suit  against  Provost  in 
Lyon  county.  We  think,  to  a  proper  deter- 
mination of  this  question,  we  should  look 
to  the  purposes  of  the  suit  at  its  commence- 
ment, and  the  course  of  procedure  to  the 
time  of  filing  the  amendment  to  the  petition. 
That  the  purpose  of  the  milt,  originally,  was 
to  free  the  taxpayers  from  a  liability  to  pay 
the  bonds,  is  not  to  be  doubted;  and  that 
more  than  a  Judgment  against  the  treasurer 
was  then  contemplated  is  clear,  because  the 
auditor  and  members  of  the  board  were 
named  as  parties  in  the  record,  though  for , 
aome  reason  they  were  not  brought  into  the 
cose.  Aa  to  the  entry  of  the  Judgment  In 
1887,  It  Is  manifest  tliat  It  was  not  regarded 
aa  final,  because  of  the  continuance  of  the 
cause,  which  we  must  assume  was  for  the 
purpose  of  further  proceedings  therein;  and 
we  think  the  right  of  the  plaintiffs  to  bring 
In  the  members  of  the  board  of  supervisors 
for  further  Judijment  in  the  case  could  not 
well  be  questioned,  which  was  In  fact  done. 
A  fact  to  have  in  view  at  every  stage  of  the 
inquiry  Is  the  claim  that  the  bonds  were  void, 
the  determination  of  which  fact  lay  at  the 
foundation  of  any  judgment  to  be  entered. 
The  Judgmrat  against  the  treasurer— he  not 
being  a  real  party  in  Interest,  bat  simply 
enjoined  In  his  offlcial  capacity— was  depend- 
ent i^Km  mdi  a  state  of  adjudications  as  to 
the  parties  In  Interest  (the  bond  owners) 
as  would  conduBtTely  establlsb  th^  validity 
or  InvaUdi^.  It  is  hardly  to  be  claimed 
that  the  decree  against  the  treaaurer  would 
prevail  against  an  adjudlcatl<nk  in  which  the 
the  bond  owners,  aa  against  the  county,  had 
established  tb^r  validity.  As  showlDg  the 
Incidental  relatJooshlp  of  that  Judgment  to 
one  In  which  the  bond  owners  were  parties, 
let  US  suppose  them  to  be  present  under  the 
amended  petition,  and  that  the  final  judg- 
ment would  decUre  tlie  bonds  valid,  and 
dismiss  the  petition  as  without  merit  What 
would  be  the  effect  upon  the  Judgment,  aa 
Bgalnst  the  treasurer?  It  woiUd  certainly 
avoid  It.  for  the  reason  tiiat  It  would  be 
the  final  Judgmmt  in  the  same  proceeding 
betwem  the  parties  In  Interest,  and  deter^ 
minative  of  the  entire  Issues  in  the  case. 
To  our  minds  the  proceeding  under  the 
amended  petition,  with  the  new  ptLTtles,  Is 
but  a  continued  or  further  prosecution  ot 
the  original  suit  It  Is  said  that  the  amend- 
m»it  Is  distinct  from  the  orl^nal  petttltm. 
We  do  not  think  so.  As  we  have  said,  the 
Invalidity  at  the  bonds  is  the  gist  of  the 
prosecution.  It  Is  aa  conclusively  so  of  the 


amendment  aa  of  the  ortglnol  petitiraL  The 
whole  scope  of  the  amendment  Is  to  bring  In 
new  parties  to  be  bound  by  the  final  judg- 
ment It  is  not  a  case  of  two  actions  joined, 
but  of  one  cause  of  action,  in  which  there  is 
u  j(rfnder  of  parties  in  Intereat  The  author- 
ities as  to  a  misjoinder  of  causes  of  action  are- 
not  In  point  To  the  amendmeoit  there  Is  a 
prayer  that  the  bonds  be  declared  void  and 
canoeled,  and  it  la  urged  that  It  constitutes 
a  separate  action  from  the  orl^nal,  to  which 
the  county  should  be  a  party.  The  same 
facta  must  be  establiahed  to  secure  the  judg- 
ment sought  under  the  original  petition^ 
namely,  a  restraint  of  collection,  aa  to  Justify 
a  cancellation;  that  Is,  that  the  bonds  were- 
invalid.  The  prayer  for  cancelation  Is  in- 
duced by  the  presence  of  the  parties  In  int^- 
est,  and  Is  for  the  same  purpose  that  the 
restraint  of  payment  was  sou^t  It  foUowa 
that  U  citizens,  as  taxpayers,  can  conclude 
the  parties  in  Interest  by  perpetually  en- 
joining the  collection  of  the  bonds  because 
not  valid,  they  may  have  a  Judgment  for 
cancellation,  which  Is,  In  effect,  the  same. 
It  la  said  that  In  the  original  notice  served 
on  Provost  there  Is  "no  Intimation  of  any 
action  such  as  that  of  the  original  petition." 
No  more  does  it  refer  to  the  amendment 
The  original  petition  was  there,  as  amended^ 
and  the  original,  with  the  amendment,  consti- 
tuted the  petition,  and  the  notice  Is  that 
"there  Is  now  a  petition  filed  by  said  plain- 
tiff," etc.  It  may  further  be  said  that  at  the 
same  term,  vritb  Provost,  the  auditor  and 
members  of  the  board  of  supervisors  wei-e 
made  parties,  and  a  decree  entered  against 
them.  It  Is  true  that  service  may  have  beea 
made  upon  them  after  service  on  Provost., 
but  the  order  of  service  could  make  no  dif- 
ference. 

2.  It  Is  urged  that  the  ooon^  Is  an  Indis- 
pensable party  to  the  action.  The  right  of  a 
taxpayer  to  maintain  such  an  action  is  well 
established.  Hospers  v.  Wyatt.  63  Iowa. 
2G4.  19  N.  W.  Sep.  201;  Oomdl  College  v. 
Iowa  Co..  32  Iowa,  020;  Collins  v.  Davis,  ST 
Iowa,  236,  10  N.  W.  Bep.  W3;  Snyder  v. 
Foster,  77  Iowa,  6M,  42  N.  W.  Rep.  506; 
Goetxman  v.  Whltoker,  81  Iowa,  527,  46  M. 
W.  Rep.  105&  It  la  to  be  borne  In  mind  that 
there  Is  no  attempt  to  In  any  way  divest  the 
county  of  s  ri^t,  or  Impose  upon  it  an  obli- 
gation. In  Moore  v.  Held,  73  Iowa.  638,  35- 
N.  W.  Rep.  623.  the  town  was  hdd  to  be  a 
necessaty  party,  because  It  could  not  be  di- 
vested of  property  by  a  proceeding  to  which 
it  was  not  a  party.  It  dtea  Tum»  v.  Cm- 
sen,  70  Iowa,  202,  80  N.  W.  Hep.  483,  In 
wUdb  case  the  county  was  held  to  be  a 
necessary  jHirty  for  the  same  reasons.  Tbia- 
case  la  clearly  In  line  with  the  eases  in  whldi 
taxpayers  have  been  permitted  to  maintain 
suits  for  thdr  protection  against  Illegal  bur- 
dens by  taxation.  The  judgment  soo^t  in- 
volves no  Budi  Interests  or  consequences  as 
to  make  the  county  an  Indispensable  party. 

8.  It  is  said  that,  even  witn  the  county  a 
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party,  this  case  nnut  be  reversed,  under 
fiindantentnl  principles  of  equity  jurtspru- 
dence;  that  do  action  lies.  In  equity,  to  re- 
scind or  cancel,  where  there  la  an  adequate 
remedy  by  a  defense  to  a  solt  on  the  Instru- 
ment. Amons  otber  coses  dted  to  support 
ttie  daim  Is  tbat  of  Grand  Chute  t.  Winesar, 
15  WalL  8m  It  Is  a  good  case  by  which  to 
Uluatrate  the  distinction  of  this  case  from 
those  dted.  The  &cts  in  that  case  are: 
"The  town  of  Grand  Chute,  In  Wisconsin, 
filed  Its  bill  on  the  equity  side  of  the  court 
below  against  one  Wiuegar;  three  other  per^ 
sons,  Goodwin,  Hewett,  and  Conkey,  being 
also  made  defendants.  It  set  forth  that 
Winegar  had  bronc^t  suit  on  the  law  side  of 
the  same  court  against  the  town  to  recovor 
from  tt  the  amount  of  certain  bonds-^ne  In 
number,  and  for  the  aum  $8,500  In  all— 
porprnting  to  hare  bem  issued  1^  the  said 
town;  that  the  bonds  were  Issued  without 
auOuiiitar,  In  Tlolatlon  ot  law.  and  in  fraud 
of  the  town,  by  the  other  defmdauts,  Grood- 
win.  Siewett,  and  Conk^;  that  for  reasons 
set  forth  in  the  blU  the  bonds  hod  no  legal 
force  ta  validity;  that  tb»  transfer  of  ttiem 
to  Wln^iar  was  colorable  merely;  that  he 
paid  no  valuable  conslderaticHi  on  the  pre- 
tmded  purchase;  that  he  had  given  hla  note 
for  them,  he  was  a  baiiknq>t,  and  altogether 
IrresptnislUe,  In  a  finnndal  point  of  view;* 
that  he  knew  all  the  facts  In  relation  to  the 
Issue;  and  that  he  never  had  any  right  or 
title  to  019  said  pretoided  bonds,  or  to  any 
ot  them.  It  was  further  aDeged  that  Wine- 
gar  was  a  dtisen  of  the  state  ot  New  Tork. 
and  that  the  other  defendants  were  dtlzens 
of  Wisconsin.  The  1:411  prayed  that  an  ia- 
jonctioii  mli^t  be  Issued,  restraining  Wine- 
gar and  his  confederates  from  the  fnrtiier 
praseeatlon  of  the  suit  on  the  bonds,  and  that 
the  bonds  themselves  ml^t  be  adjudged  to 
be  fraudulent  and  void,  and  be  decreed  to 
be  canceled.  To  tids  blU  the  defendant  de- 
murred. The  demurrer  was  sustained  In  the 
court  below,  and  the  comidalnant  now  ap- 
peals to  this  court"  If  this  suit,  like  that, 
was  to  enjoin  a  suit  at  law  tor  Jndgmrat  on 
^e  bonds,  the  authority  would  apply  with 
force,  for  then  we  would  have  a  case  In 
whidi  the  authorlttes  of  the  county  would, 
premunaUy,  at  least,  be  resisting  payment  in 
in  the  Interest  of  the  taxpayers,  and  their 
rights  would  be  protected  in  a  defense  to  the 
suit  soi«ht  to  be  enjoined.  But  how  differ- 
ent, is  this  easel  Here  there  is  no  suit  pend- 
iz:g  on  the  bonds,  and  the  proper  office  of 
the  county  are  about  to  levy  taxes  for  the 
payment  of  the  bonds,  or  the  interest,  and 
apply  the  money  thereto,  and  the  taxpayer 
has  no  r^edy  at  law.  Without  this  suit  the 
bond  owners  have  but  to  present  their  bonds 
nhea  mature,  and  they  will  be  paid,  and 
I  here  la  no  action  on  the  instruments  in 
which  dt^ense  can  be  made,  either  present 
or  prospective.  And,  further.  In  the  opinion, 
in  that  case,  referring  to  the  bill  in  equity.  It 
is  said:  "No  particular  drcumstances  are 


stated  showing  the  necessity  for  the  ooort  In- 
terfering, dther  for  preventing  suits  or  other 
vexation,  or  for  preventing  an  injustice  irre- 
mediable at  law."  In  this  case  the  showing 
In  these  particulars  Is  abuntbusL  Appellant 
dtes,  in  the  same  connection.  Smith  v. 
Short,  11  Iowa,  023,  ^irtildi  was  also  an  at* 
tempt  to  enjoin  an  action  at  law. 

4.  The  Orient  Fire  Insurance  Company  ap- 
peared, and  filed  Its  application  for  a  re- 
moval of  the  cause  to  the  federal  court, 
whlcb  was  granted,  and  appellees  tfawe 
moved  to  remand  the  cause,  which  motion 
was  sustained,  and  the  opinion  of  the  court 
(Shh^  J.)  upon  the  motion  is  reported  In 
40  Fed.  Kep.  708^  and  the  reasoning  seems 
to  US  80  condudve  of  the  qaestlan  fbat  we 
merely  adopt  the  conduslons  of  that  court 

5.  The  oonstltutional  provlsiaai  on  which 
plaintiffs  keek  exemption  from  liability  on 
bonds  hi  questiim  Is  ardde  11.  f  3:  "No 
county  or  other  political  or  municipal  corpo- 
ratiim  shall  be  allowed  to  become  indebted 
tai  any  maniwr,  or  for  any  purpose,  to  on 
amoont  In  the  aggrega^  ffltceeding  five 
per  centum  on  the  value  of  the  taxable 
property  within  sach  county  or  corporation, 
to  be  ascertained  by  the  last  state  and  coun- 
ty tax  lists  previous  to  the  Incurring  of  sndi 
Indebtedneaa"  Lyon  county  was  organized 
In  1872.  Five  per  fientnm  of  the  assessed 
valnatlon  of  taxable  property  hi  the  county 
from  that  time  to  1884  was  somewhat  fluc- 
tuating; the  lesser  amount  being  for  1872, 
924,95408,  and  the  greater  fbr  1881,  «71,- 
STtLSS.  At  vaiions  times  from  1878  to  Hay, 
188S,  the  county  issned  bonds,  under  differ- 
ent l^idative  acta,  for  the  purpose  of  fund- 
ing and  refunding  Its  Indebtedness  upon  Judg- 
ments and  onttftandtog  warrants.  There 
was  no  time  between  these  dates  that  the 
bonds  of  the  connty,  outstanding,  did  not 
exceed  the  conatltntlonal  limit  of  Indebted- 
ness. On  die  1st  day  ot  Hay,  1885,  the  ooim- 
ty  tamed  a  series  ot  120  bonds,  of  ^IfiOO 
each,  and  they  were  placed  In  the  hands  of 
cme  Rtdiards,  as  refunding  agent  for  tiie 
ooonty,  who  negotiated  the  same,  and  ap- 
plied the  proceeds  to  the  payment  of  other 
ouurtonding  bonds,  except  a  small  amomit 
used  for  commlsdons  and  expenses.  It  Is 
this  aoAea  of  120  bonds  that  Is  the  subject 
of  this  suit  Just  die  amount  of  the  In- 
debtedness of  the  county  on  the  lot  day  ot 
May.  1885,  wboi  the  $120,000  of  b<nids  were 
issued,  does  not  definitely  appear,  nor  Is  it 
material  as  to  the  precise  amount  It  Is  a 
fact  that  It  was  quite  largely  in  excess  of 
the  $120,000  of  bonds  that  were  issued,  and 
it  Is  also  a  ftict  that  the  constitutional  lim- 
itation at  that  time  was  $71376.35.  Anoth- 
er Important  fact  to  be  stated,  in  view  of 
the  argument,  is  this:  That  of  the  previous 
issue  of  bonds,  paid  off  with  the  proceeds 
of  the  $120,000  of  bonds  In  question,  were 
some  issued  In  discharge  ot  Judgments  ex- 
isting against  the  county,  and  probably 
bonds  Issued  up<m  warrants  or  other  en- 
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■dKues  of  ^bt  vnGiin  the  orastttotltsial  Um- 
■Itatkm;  bo  that  It  may  be  aal*U  ioc  tbe  pnp> 
poses  of  our  present  constderatlcai,  tiiat  the 
bonds  in  question  represent  Indebtedness 
"itotb  wltbln  and  without  the  couBtltatlonal 
limit  A  ground  of  earnest  contention  by 
uppellantB  against  the  Jodgment  of  fbe  dis- 
trict court  is  that,  notwithstanding  tiie  ralld- 
4ty  of  a  part  of  the  indetvtedness  for  which 
the  bonds  Issued,  yet  the  decree  embraces, 
and  deelaies  void,  the  entire  aerieB.  The 
case  of  Aetna  Ins.  Co.  t.  Lyon  Go.,  44  Fed. 
Bep.  S29,  tried  In  the  United  States  drcolt 
■oourt  for  the  Dorthem  district  of  this  state, 
was  a  law  action  uprai  Interest  coupons  of  tliia 
same  series  of  bonds,  and  the  opinion  of  the 
-court  is  a  subject  of  comment  and  dilTerence 
between  counsel.  In  that  opinion  It  is  said: 
"As  the  case  now  stands  I  hold  ttiat  the 
facts  show  that  the  series  of  bonds  issued 
by  the  coun^  and  negotiated  by  B.  L.  Rich- 
ards, Bs  agent  for  the  county,  represent  in 
part  bonds  previously  issued,  and  which  were 
-enforceable  against  the  county,  and  In  part 
bonds  which  were  Invalid  and  nonenforce- 
AUe,  but  thiit  in  the  present  case,  at  law, 
and  In  the  absence  of  Interested  parties,  it 
ta  impossible  to  determine  what  part  or  pro- 
portion of  the  coupons  sued  on  belong  to 
bonds  that  represent  the  valid  indebtedness 
refunded  ther^  While  the  plaintiff  has 
shown  a  right  of  recovery  against  the  coun- 
ty for  some  amount,  It  has  failed  to  show  a 
legal  rlglrt  to  recover  on  all  the  coupons  sued 
on,  or  any  particular  number  thereof,  and 
hence  there  is  no  basis  for  rendering  a  Judg- 
ment at  law  in  the  present  cause."  Counsel 
do  not  seem  to  differ  as  to  the  correctness 
of  tbe  rule  stated,  as  applicable  to  that  kind 
of  a  proceeding,  but  their  difference  Is  as  to 
the  applicability  of  the  same  role  to  this  pro- 
ceeding, being  In  equity.  Accepting  the  cor- 
rectness of  the  rule  as  applied,  some  addi- 
tional authorities  may  aid  in  its  application 
to  this  case.  However,  to  a  full  understand- 
ing of  the  opinion  In  that  case,  it  may  be 
well,  in  additlou  to  the  above  quotation,— 
which  is  that  of  appellants,— to  add  the  fol- 
lowing, as  a  part  of  the  same  paragraph: 
"It  seems  to  me  that  the  only  means  of 
solving  the  dlfflculttes  of  the  situation  Is 
for  the  plBintiff  and  the  other  nonresldeat 
bondholders  to  unite  in  a  proper  proceeding 
against  the  county  and  such  other  bond- 
holders as  may  refuse  to  act  as  complain- 
ants; and  in  such  a  suit  it  can  be  flnnlly  de- 
termined for  what  amount  the  county  can 
be  held  liable,  and  the  rights  of  the  respec- 
tive bondholders  In  and  to  this  sum  can  be 
decreed."  Staoe  that  case  was  determined, 
the  cose  of  Doon  Tp.  v.  Cummins,  12  Sup. 
€t  Rep.  220,  has  been  decided  in  the  su- 
preme court  of  the  United  States,  and  it 
will  be  hereafter  referred  to.  The  relatlon- 
stup  of  that  case  to  this,  as  to  the  subject- 
matter,  is  such  that,  if  the  two  courts  are 
In  harmony  as  to  the  legal  rules  for  appli- 
cation, the  final  soiutt<m  of  a  problem  <^ 


great  Importanoe  to  parties  in  Interest  will 
be  materially  aided. 

Some  facts  and  w^-settled  rules  of  law 
lie  St  the  threshold  of  this  iaxmOry.  It  la 
to  be  remCTibered  that  It  b  the  taxpayer, 
and  not  the  county,  that  brings  the  ndt, 
and  also  that  d^aidonts  to  tbe  mlt  are 
tlie  officers  of  tiw  county,  irtio  are  its  legal 
representatives  and  business  agents,  and 
upon  whose  care  and  conduct  the  taxpayer 
has  a  right  to  r^  for  protectloa  Bgalnst  fi- 
lial taxation.  Ttiese  bonds  were  wrong- 
fully placed  upon  the  maAet  by  these  of- 
ficers against  whom  they  now  seek  rdlef. 
It  is  a  rule  of  law  that  parchaaers  of  such 
bonds  are  bound  to  take  notice  <tf  the  con- 
stitutional limitation  of  municipal  indebted- 
ness, and  of  such  facts  as  constltate  a  basis 
for  their  Issuance,  with  certain  defined  ex- 
ceptions, as  to  the  facts  recited  In  flie  bonda 
In  Buchanan  v.  Litchfield,  102  U.  S.  It  is 
sold:  "The  purdiaser  of  the  bonds  was  cer- 
tainly bound  to  take  notice,  not  only  of  the 
constltntlomLl  limitation  upon  municipal  In- 
debtedness, but  of  such  facts  as  the  author- 
ized official  assessments  disclosed  concern- 
ing the  valuation  of  taxable  property  within 
the  city."  The  rule  la  quoted  and  approved 
in  Dixon  Co.  t.  Field,  111  U.  S.  83,  4  Sup. 
Ct  Rep.  315.  In  Lake  Co.  v.  Orabam,  130 
U.  S.  674,  9  Sup.  Ct  Rep.  654,  the  lule  ia 
stated  as  follows:  "Nothing  is  better  set- 
tled than  this  rule:  that  the  purchaser  of 
bonds  such  as  these  [being  county  bonds 
In  excess  of  a  constitutional  limitation  in 
Colorado]  ts  held  to  know  the  constltu- 
ttonal  proTislons  and  tbe  statutory  restrlc- 
ti<ms  bearing  on  the  question  of  Ae  author 
Ity  to  issue  them."  The  same  rule,  in  sub- 
stance, is  announced  by  this  court  In  First 
Nat  Bank  v.  District  Tp.  of  Doon,  reported 
In  58  N.  W.  Rep.  801;  and  see  authorities 
there  dted.  With  such  a  rule  of  law  to 
govern,  we  have  the  fact  that  the  purchas- 
ers of  the  bonds,  throng  Richards,  took 
them  with  knowledge  that  they  were  Ille- 
gally Issued.  Litchfield  v.  BaUou,  114  U.  S. 
190,  6  Sup.  Ct  Rep.  820,  was  a  suit  In  equity 
to  establish  a  lien  for  the  purchase  price  of 
such  bonds—because  of  the  adjudged  Illegal- 
ity of  the  bond»-«n  certain  waterworks  of 
the  dty,  to  the  ctmstructlon  of  which  the 
money  had  been  applied.  Mr.  Justice  Mill- 
er, In  the  oplnlOTi,  used  these  words:  'The 
holders  of  the  bonds,  and  agaits  <Mr  the  city, 
are  partusipa  eriminit  in  tbe  act  of  violat- 
ing that  prohibition,  and  equity  will  no  more 
raise  a  resulting  trust  in  fovor  of  the  bond- 
holders than  the  law  will  raise  an  Implied 
assumpsit  against  a  public  policy  so  strongly 
declared."  The  "declared"  public  policy  re- 
fers to  the  constitutional  provision  limiting 
the  indebtedness  of  the  dty,  and,  while  that 
is  a  case  from  nilnols,  the  constltutioDal 
language  is  tbe  same  as  ours,— that  a  coimty 
"shall  not  be  allowed  to  become  indebted, 
in  any  matijur  ot  for  any  purpote.  to  an 
amoimt,  including  existing  indebtedness.  Id 
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the  aggregate  nceedliig  five  per  ceDtum  on 
tbe  value  of  Its  taxable  property."  The  fol- 
lowing, from  the  opinion.  Indicates  the  scope 
of  this  prohlbltiTe  languag«:  "It  shall  not 
become  indebfed.  Shall  Dot  incur  any  pe- 
cnnikry  liability.  It  shall  not  do  this  in  any 
manner;  neither  by  bonds  nor  notes,  nor  by 
expressed  or  Implied  promises.  Nor  sbaU 
it  be  done  for  any  pvrpoae.  Tliere  stands 
the  existing  Indebtedness  to  a  given  amount. 
In  relation  to  the  sources  of  payment,  as  an 
Impassable  ol^tacle  to  the  creatloa  of  any 
furtlier  debt,  in  any  manner  or  for  any  pmv 
poee  whatever.  If  this  prohibition  Is  worth 
aoytbing,  It  is  as  effectual  against  the  im- 
plied as  the  expressed  promise,  and  is  as 
binding  In  a  court  of  chanpery  as  a  court  of 
law."  The  Italicised  language  te  the  same  In 
the  opinion.  The  case  being  In  equity,  and 
dealing  with  the  equitable  rigUta  of  such 
holders  of  bonds,  becntise  of  the  advantages 
of  the  corporation  from  the  use  of  the  mon- 
ey paid  for  the  lionds,  we  may  profitably 
give  the  case  further  notice.  It  denied  to 
the  plntntlft  a  recovery  in  any  form,  and  di- 
rected the  low»  court  to  dismiss  the  bllL 
In  the  most  unmistakable  terms.  It  holds 
that  no  debt  was  created  beoause  of  the 
purchase  of  the  bonds,  either  expressed  or 
ImpUed:  that  If  the  plaintiff  bad  a  right 
against  the  dty  It  was  for  some  spedflc 
property,  as  tbe  particular  money  expended, 
or  t!ie  property  representing  it,  "as  property 
wbich  they  have  purchased."  Tbe  court 
Movf  granted  the  lien  on  the  waterworks, 
and  the  opinion  speaks  of  it  as  "having  de- 
creed an  Indebtedness  where  none  can  ex* 
Ist."  It  Is  further  said:  "The  mcmey  re- 
crived  on  the  bonds  having  been  expended, 
with  other  funds  raised  by  taxation,  in  erect- 
ing the  waterworks  of  the  dty,  to  impose 
the  amount  thereof  as  a  iiea  upon  these 
public  works  would  l>e  equally  a  violation 
of  tbe  constitutional  problbitlon,  as  to  raise 
against  the  dty  an  implied  nssunipalt  for 
money  had  and  received."  That  case  is  a 
Tory  rigniflcant  and  conduslve  one  upon 
the  equitable  claim  that  the  coimty  sliould 
be  held  to  respond  to  the  extent  of  its  hav- 
ing received,  appropriated,  and  profited  by 
the  mott^  paid  for  the  bonds,  and  we  doubt 
ff  such  a  holding  would  have  obtained  ex- 
cept for  the  eontrolUng  prlndple  that  the 
bond  purchasers,  in  parting  with  their  uon- 
4'y,  were  parties  to  a  legiU  fraud  upon  the 
taxpayers.  Doon  Tp.  v.  Cummins,  142  U. 
8.  'Ma,  12  Sup.  Ct  Rep.  220.  is  a  law  actKm 
to  recover  upon  Interest  coupons,  and  the 
case  Invtdves  the  application  of  this  same 
constltntlonal  provision,  and  the  facts  are 
<Hosely  allied  to  the  point  we  are  consider- 
inf!.  The  district  township  had  issued  re- 
funding bonds  in  excess  of  the  legal  limit 
The  bonds  were  sold  to  Cummins,  and  tbe 
proceeds  thereof  were  placed  in  the  treas- 
nry  of  the  district  township,  ond  $0,000 
therpof  «'ere  applied  to  the  payment  of  out- 
•taodlng  bonds  and  cotyMDS,  the  remaining 
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part  of  the  proceeds  of  the  bonds  being  ap- 
plied to  other  purpnaea.  The  circuit  court 
gave  judgment  for  $6,462.40.  lH<iDg  the 
amount  of  the  coupons  sued  on,  with  Inter- 
est The  case  was  free  from  any  confusion 
as  to  conflicting  Interests  of  different  bond- 
holders, and  tbe  drcult  court  evidently  ap- 
plied tbe  rule  of  allowing  a  recovery  where 
the  money  for  the  bonds  had  been  applied 
to  the  payment  of  debts  Tiithln  the  consti- 
tutional limit  The  case,  on  appeal,  was  re- 
versed, with  instructions  to  enter  jiidfrment 
for  the  township.  The  opinion  In  that  case 
contains  some  reasoning  as  to  t)ie  itpplicn- 
tlon  of  the  proceeds  of  tbe  sale  of  the  bonds, 
and  the  consequence  to  result  from  a  fail- 
ure of  tbe  officers  to  do  their  duty  in  that  re> 
spect,  wbich  we  do  not  find  It  necessary  to 
approve  or  disapprove,  because  In  this  cose 
the  situation  Is  such  that  there  is  no  pre- 
tence of  knowing,  or  being  able  from  the 
record  to  know,  that  any  part  of  the  pro- 
ceeds of  the  bonds  In  question— that  is.  those 
affected  by  the  judgment  In  this  cast-— were 
applied,  or  Intended  to  be  applitMl,  to  any 
legal  indebtedness  of  the  county;  and  the 
burden  of  such  a  showing,  even  If  avalla- 
blev— ^Ich  we  do  not  dedde, — would  be 
with  the  holder  of  such  bonds.  Under  Uie 
facts  as  they  appear  la  this  case  the  bonds 
are  to  be  treated  as  void.  We  are  not  to 
be  miderstood  as  In  any  manner  changing 
the  rule  aa  to  the  right  of  a  munldpal  cor* 
poratlon,  irtiere  ita  Indebtedness  Is  up  to 
or  exceeds  the  constitutional  limit  to  make 
Improvements  or  otherwise  expend  its  mon- 
eys In  a  way  that  the  legal  effect  of  ita  ao> 
tlon  18  not  to  create  an  Indebtedness  In  ex- 
cess of  tiie  constitutional  limit,  aa  la  In^ 
CQted  In  DlvcSy  t.  City  of  Oedar  Falls,  27 
Iowa.  227,  nor  to  chai^  the  rule  aa  to  eon- 
tracts  within  the  rule  as  to  current  reve- 
nues, as  held  In  Grant  v.  City  of  Davenport, 
36  Iowa,  306.  Appellants  dte  many  author- 
ities upon  tamlllar  rules  as  to  "lacbea"  and 
"clean  hands"  for  thoae  asking  equity,  but 
they  are  Mittrely  inapplicable,  and  have 
never,  to  onr  knowledge,  been  applied  to  a 
similar  state  of  facta.  Our  eonchialon  la 
that  the  decree  of  tbe  diatrict  court  la  folly 
wammted  under  the  law,  and  it  tm  olBrmed. 


KNAPP  V.  KNAPP. 
(Snpreme  Court  of  Michigan.    May  31,  1803.) 

Disi  BlBUTiON  OF  Dbcbobnt's  Eitats— Rigoti  oi 
VVitmw — Waiver  asu  Kklinqcisbmbnt. 
1.  On  B  clntm  by  a  widow  for  &n  allowr 
ance,  aad  r  diiitributive  share  of  her  huaban()*i 
eatate,  it  app'^ared  that,  while  rpRidiiitr  wlthj 
her  huAbnna  in  WlwoDsm,  in  coDBideration  of 
bin  sivuriajr  a  certain  aum  to  her,  nhe  wuirpd 
all  claim  which  she  migbt  hare  as  his  widow 
"by  or  under  the  laws  of  Wisconsin.'*  Held 
that,  aa  it  did  not  appear  from  the  record 
whether  the  law  of  that  state  gives  to  the 
widow  tbe  Bame  allowance  aod  distributive 
shnrc  in  the  IiDMlmiid's  estate  aa  does  the  law 
of  Miotiicun.  ii  nnixT  be  .T«snmcd  that  the  com- 
mon i«w.  wliich  irivPH  neither,  nrpraila  there, 
and  hiiKij  it  could  uut  be  cliuuit-d  that  she  bad 
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waived  her  rights  to  such  share  and  allowance 
Qoder  the  law  of  Michieati' 

2.  A  relinqaiahment  by  a  wife  of  all  her 
rlKhta  In  her  husband's  property  in  case  she 
lurvive  him,  made  for  a  valuable  consideration, 
previous  to  their  eeparation  by  agreement,  ia 
avoided  by  their  BobMquait  reeondUatloii  and 
cohabitation  for  a  few  weeks. 

3.  The  husband's  executor  cannot  recover 
from  the  widow  the  amount  received  by  her 
under  the  agreement  with  hii  testator,  where 
it  does  not  appear  that  the  latter  ever  made 
any  olaioi  for  its  return. 

Appenl  from  circuit  court,  Qenesee  county; 
In  chancery;  WUUam  Newton,  Judge. 

Injunctlim  William  M.  Knapp,  executor 
of  John  Knapp,  decealBed,  asalnat  Emily 
Knapp,  to  restrain  her  from  claiming  any 
portion  of  decedent'B  estate  as  bis  widow 
From  a  decree  for  defendant,  complainant 
appeals.  Afttrmed. 

Durand  &  Carton,  for  appelant  QatA  & 
Johnson,  for  appellee. 

HOOKBR,  G.  J.  VOw  facta  In  this  cause, 
Iniefly  stated,  are  as  follows:  John  Knapp 
and  Ills  wife,  Emily,  resided  In  Wisconsin, 
and  on  February  29,  1885,  necuted  the  fol- 
lowing contract  upon  an  agreement  to  sepa- 
rate: "Whereas,  my  husband,  John  Knapp, 
of  Princeton,  Wisconsin,  has  this  day  secured 
me  tbe  payment  of  $2,800  by  bis  note  and 
mortgage  upon  bis  tarin,  which  sum  so  se- 
cured I  hereby  acknowledge  my  fair  and  just 
part  of  tbe  property  which  we  have  and 
hold:  Now,  therefore.  In  consideration  of 
the  said  sum  so  secured,  I  do  hereby  release 
~to  blm,  the  said  John  Knapp.  all  dalm,  title, 
and  Interest  in  the  properb'  owned  and  pos- 
sessed by  tbe  said  John  Knapp,  and  I  hereby 
waive  all  dalm  which  I  may  have  as  the 
widow  of  s^  J<^  Knapp  Of  I  sball  sur- 
Tlve  him)  or  under  the  laws  of  the  state 
ot  Wlso(Histai;  and  In  case  of  a  legal  separor 
tlon  between  tbe  s^  John  Knapp  and  my- 
s^  the  sum  so  secured  by  blm  I  hereby 
accept  in  lien  of  alimony,  snvport,  and  oU 
other  expenses,  except  I  am  to  hare  Just  and 
UbMal  support  until  tbe  lOtb  di^  of  June 
next;  and,  farther,  I  am  to  have  one^ialf  of 
tbe  beds  and  bedding  in  the  houses  and  sudi 
few  dishes  as  I  may  dioose  to  take.  Wit- 
ness my  hand  and  seal  this  Mb  di^  ot  Feb- 

h«r 

I  nary,  188B.  Emily  X  Knapp.  In  presence 

mark 

of  John  SulllTaa.  George  D.  Waring."  The 
mortgage  was  delivered  to  Emily,  and  the 
parties  separated.  Proceedings  for  divorce 
were  commenced  September  28,  18S5,  by  tbe 
husbnnd,  and  proofs  were  taken,  but  the 
cause  was  discontinued  in  April,  ISSQ.  Sub- 
sequently the  parties  met  In  Micbtgan,  and 
"lived  and  kept  house  by  themselves  together 
in  Davison  for  a  few  weeks,"  when  they 
ngaln  separated.  The  husband  afterwards 
made  a  will,  leaving  bis  property,  consisting 
of  between  one  and  two  thousand  dollars' 
worth  of  personal  property,  to  some  nephews 
and  nieces,  to  the  exclusion  of  his  wife,  stat- 
ing In  tbe  will,  as  a  reason  for  making  no  pto- 


vlMon  for  her,  that  she  had  already  received 
the  larger  portion  of  his  estate.  William 
Itnapp,  the  complainant,  was  one  of  tbe 
legatees,  and  was  appointed  executor  of 
the  will.  The  widow  baring  asserted  her 
cloim  to  an  allowance  and  a  distributive 
share  of  ber  husband's  estate,  the  executor 
flled  his  bill  In  the  circuit  court,  in  chancery, 
pmylng  that  she  be  enjoined  from  claiming 
any  portion  of  said  estate,  and  upon  dismis- 
sal of  his  bill  he  appealed  to  this  court. 

It  may  be  doubted  whether  the  contract 
precludes  her  from  receiving  a  share  of  her 
ht]8band's  properly,  as  it  In  terms  confines 
her  waiver  to  such  claims  as  sbe  might  have, 
"as  the  widow  of  John  Knapp  under  tlie 
laws  of  the  state  of  Wisconsin."  It  does  not 
purport  to  waive  all  claims.  Whettier  the 
law  of  Wisconsin  gives  to  tbe  widow  the 
same  statutoi?  allowance  and  distributive 
portion  of  her  husband's  personal  estate  as 
does  the  law  of  Michigan  we  have  no  means 
of  determining  from  this  record,  and  must 
therefore  assume  that  the  common-law  rule 
prevails  there,  which  gives  neither.  It  cannot, 
therefore,  be  said  that  sbe  waived  them. 
The  testimony  shows  that  the  parties  be- 
came reconciled,  and  lived  together  for  a 
time,  after  coming  to  Michigan.   Under  many 
authorities  this  avoided  tbe  contract,  and  she 
became  entitled  to  her  former  ri^^ts.  Storj-. 
Eq.  Jur.  SS  1427.  1428;  Shelthar  t.  Gregory, 
2  Wend.  4'22:  Kehr  v.  Smith.  20  Wall.  31; 
Carson  v.  Murray,  S  Paige,  501.  We  there- 
fore conclude  that  the  defendant  was  entitled 
to  ber  full  rights  In  her  deceased  husband's 
property,  imder  the  law  of  Michigan.  Coun- 
sel for  the  claimant  seem  to  have  proceeded 
upon  the  theory  that  the  amount  received  by 
her  upon  separation  was  an  equitable  claim 
against  her  on  bdmlf  of  the  estate,  but  we 
find  no  authority  for  such  a  proposition. 
Tbe  decedent  did  not  see  fit  to  require  its 
return,  and  though  he  made  mention  of  his 
wife  In  bis  will,  and  expressed  the  opinion 
that  sbe  had  sufficient,  the  will  did  not  indi- 
cate that  he  made  any  claim  against  her  up- 
on account  of  it.    If  we  treat  It  as  a  volun- 
taiy  gift,  (which  Is  the  most  that  can  be 
claimed,)  the  representatives  of  the  deceased 
cannot  complain  of  it.    Without  saying  that 
equity  cannot  entertain  such  a  case  as  this, 
we  feel  that  there  la  little  excuse  for  bring- 
ing it  here.  Our  law  (How.  St  f  50G4)  gtves 
to  probate  courts  the  authority  to  make  de- 
crees, assigning  estates  to  those  by  law  en- 
titled to  tlie  same.   This  would  seem  to  con- 
fer the  power  to  adjudicate  between  con- 
testing claimants,  as  was  done  In  the  case 
of  Jenks  t.  Trowbridge's  Estate,  48  Mich.  »4. 
11  N.  W.  Bep.  822.    In  the  present  case  tbe 
complainant's  bill  asks  a  decree  deuylnj;  to 
the  defendant  a  hearing  In  the  forum  ex- 
pressly provided  by  law  for  audi  cases.  The 
decree  of  tbe  court  bdow  dismlsslnB  claim- 
ant's bill  win  bf  nmnnnl.  with  costs  of  both 
courts  against  the  complninant.  The  other 
justices  concurred. 
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OARDNBR  T.  WALSH. 
<8nprane  Court  of  Michlguu    Mar  81,  1883.) 
OtunucT  IN  Aid  of  IUiluoad— Wbbx  F4Ta.bu 

— INTKKPHBT1.TIOX. 

A  contract  recited  that  to  Bid  "the  coo- 
rtractioD  of  the  Battle  Creek  St  Bay  Cit7  Rail- 
road, and  in  connidnittion  of  the  benefita  to  be 
derived  therefrom,"  defendant  promised  to  pay, 
to  the  order  of  a  tmRtee,  a  specified  aam  "when 
the  road  ia  coostructed.  ana  the  cars  are  nin- 
niag  thereon,  from  Midland  to  Weat  Bay  OitT. 
Michigan."  Htid,  that  the  money  waa  payable 
when  that  portion  of  the  road  oetween  Mid- 
Uad  and  West  Bay  City  was  completed,  and 
cars  were  rnnniDg  thereon,  and  the  completion 
of  the  Mitire  line  waa  not  a  oooditioQ  precedent 
to  defendant'!  liability. 

Error  to  drcoit  court.  Bay  county;  George 
P.  Cobb,  Judge- 
Action  by  Henry  A.  Gardner  against  Thom- 
as Walsh  m  a  written  contract  executed 
to  George  H.  Young,  trustee,  and  assigned 
to  plaintiff.  There  was  a  Judgment  for  plain- 
tiff, and  defaidant  brings  error.  Affirmed. 

a  E.  Plurce,  for  Appellant   Batcb  ft 

Cool^,  f  «  appellee^ 

MONTOOUBRY,  J.  The  plaintiff  sued  and 
recovered  as  Indorsee  and  assignee  of  the 
fcdlowlng  contract:  "925.  West  Bay  City, 
3fldi.,  Aug.  15th,  1888.  For  the  purpose  of 
promoting  and  aiding  the  construction  of  the 
Battle  Creek  and  Bay  City  Railroad,  and  In 
omsideratlon  of  tbe  benefits  to  be  derived 
therefrom,  I  do  hereby  promise  and  agree  to 
pay  to  the  order  of  George  H.  Young,  trustee, 
the  BBm  of  twenty-five  dollars,  payaUe  when 
the  road  Is  constructed,  and  the  cars  are  run- 
olng  thereon,  from  Midland  to  West  Bay 
aty,  Michigan.  Thomas  Walsh."  It  ap- 
pears that  that  portion  of  the  rood  from 
Midland  to  West  Bay  City  was  constructed 
l»efore  the  Institution  of  this  suit;  that  for 
the  period  of  three  montha  trains  were  run 
over  that  portion  of  the  road  tj  0»»  Battle 
Creek  &  Bay  City  Railroad,  commencing 
(HI  the  27tb  day  of  December.  1888;  that 
thereafter  no  trains  were  nm  upon  said  road 
oDtil  It  came  into  the  hands  of  the  Michigan 
Central  Railroad,  under  a  lease;  and  that 
the  iattw  company  commenced  running  Its 
road  mider  such  lease  the  17th  of  June.  1890, 
and  has  since  continuously  operated  the 
Kime.  It  further  appears  that  no  work  has 
been  dcme  upon  the  other  portions  of  the 
road  betwew  Midland  and  Battle  Gre^  ex- 
cept a  surv^. 

It  la  contended  by  the  defendant  that  the 
consideration  has  failed,  that  the  otHialdera- 
Uon  was  not  the  construction  of  a  road 
from  Midland  to  West  Bay  City,  but  waa 
the  benefits  to  be  derived  by  the  construction 
of  the  Battle  Creek  &  Boy  City  Railroad, 
wlilch  means  Its  construction  for  the  entire 
length.  It  is  further  contended  that  the  time 
for  the  paymmt  of  the  note,  as  expressed, 
being  "when  the  road  is  oonstmcted,  and 
the  cars  are  nmnlng  thereon,  from  Midland 
to  West  Bay  City.  Mldilgan.'*  Should  be  c«i- 


strued  to  mean,  not  the  time  when  that  por^ 
tlon  of  the  road  from  Midland  to  West  Bay 
aty  was  constructed,  and  the  cars  numing 
between  said  points,  but  when  the  entire 
road  was  constructed,  and  cars  running  be- 
tween the  points  named.  We  ttdnk  It  clear 
that  the  true  construction  of  the  agreement 
makes  It  payable  when  that  portion  of  the 
road  between  Midland  and  West  Bay  City 
Is  completed,  and  the  cars  are  running  there- 
on. In  this  case,  as  in  StoweU  v.  Stowell, 
45  Mich.  3G1,  8  N.  W.  Rep.  70,  a  oonstruo- 
tion  which  would  defer  the  right  to  call  for 
payment  until  the  whole  line  had  been  actu- 
ally buUt  by  the  company  would  defeat  the 
Intent  of  the  parties,  and  disappc^t  the  man- 
ifest object  which  was  meant  to  be  carried 
out  Adopting  this  construction,  the  con- 
tract is  precisely  like  that  considered  In  Rail- 
road Co.  V.  Johnson,  55  Mich.  456.  21  N.  W. 
Rep.  888;  and,  on  the  authority  of  that  case, 
It  must  be  held  that  the  construction  of  the 
entire  road  was  not  a  condition  precedent  to 
recovery.  In  that  cose  It  was  claimed  that. 
Inasmuch  as  the  consideration  for  the  prom- 
ise was  the  construction  of  the  whole  line  of 
road  named  In  Its  articles,  and  as  the  plain- 
tiff failed  to  show  performaura  In  that  re- 
spect, it  could  not  recover.  The  court  said 
of  this  contention:  "The  agreement  Is  to 
pay  on  or  before  six  months  from  the  time 
the  first  cars  run  over  the  road  from  Ann 
Arbor  to  Toledo.  This  shows  that  paymoit 
should  not  be  deferred  tmtll  the  whole  line 
was  completed."  As  the  sole  defense  In  this 
case  was  a  total  failure  of  consideration,  and 
as  we  have  seen  the  ocmstructlon  of  the  en- 
tire road  is  not  a  condition  precedent  to 
recovery,  It  becomes  unnecessary  to  con- 
sider what  the  rights  of  the  defendant  might 
be  under  a  dlffermt  state  of  the  pleadings, 
or  In  an  action  against  the  company  for  a 
breadi  at  contract  Judgment  will  be  af- 
firmed, with  coata.  The  other  Jnatlcai  con- 
curred. 


WAYNB  COUNTY  SAV.  BANK  t.  AIRBY 
et  al. 

(Supreme  Court  of  Michigan.  May  31.  1883.) 
Imtbkplbadir—Titlb  to  B  ink  Dbpohits  —  Cox- 

8TRDCTION  or  ObDBR — BsTOPPEL. 

1.  A  bank  declined  to  pay  montj  on  de- 
podt  to  the  depositor's  daughter,  and  drew  a 
paper,  which  the  depositor  aigned,  to  the  fol- 
lowing effect:  "Allow  A.,  my  wife,  to  sicn 
yr.  books,  and  allow  her  draw  any  and  all 
money  standing  in  my  name  as  depoaitor." 
The  depositor  and  his  wife  died  before  the 
money  was  withdrawn.  Held  that,  as  the  writ- 
ing on  its  face  waa  only  an  authority  to  the 
wife  to  receive  money  for  the  deposltOT,  but 
may  have  been  Intenaed  as  an  aanininiHit  to 
the  wife,  the  bank,  upon  demand  being  made 
upon  It  by  the  repreaentatives  of  the  depositor 
and  hia  wife,  should  be  permitted  to  bring 
B  bill  of  interpleader  to  have  the  qaastlon  de- 
termined. 

2.  The  fact  that  the  bank  drew  the  paper, 
and  paid  money  thereon  fbr  the  burial  expenses 
of  the  wife,  does  not  estop  It  to  deny  the  su(B' 
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ciencf  of  the  order,  as  it  did  not  undertake, 
as  a  profesiional  adviier,  to  goarantjr  the  effi- 
cieQC7  of  the  paper. 

Appeal  from  circuit  ooxirt,  Wayne  county, 
tat  chancery;  Henry  N.  Brevoort,  Judge. 

Bill  by  the  Wayne  County  SaTlngB  Bank, 
praying  tliat  John  Aire?  and  others  be 
caused  to  Interplead  and  have  determined 
their  right  to  certain  money  deposited  with 
oomi^alnaiit.  Vrmn  a  decree  dlamlHring  the 
bill,  complainant  appeals.  Keversed. 

Moorea  &  Goff,  for  appdlaat  James  H. 
Pomid  and  vnuiam  J.  Gray,  tor  appelleea. 

HOOKER,  0.  J.  The  oomplabumt,  Aains 
a  banklnif  traslness  In  Detroit,  had  on  de- 
posit a  smn  ot  moaey  to  the  credit  of 
Mlchad  Airey.  On  Oie  20th  day  of  January 
hli  dax^ter,  Mary  B.  Alrey,  went  to  the 
bank  to  get  some  of  Uila  money,  and  repre- 
sented that  her  father  was  sick.  The  treas- 
urer of  the  bank  declined  to  pay  it  without 
authority  in  writing  from  BUchael  Alrey, 
and  finally  drew  a  paper,  which  was  signed 
by  him.  The  writing  (Exhiult  A)  Is  as  fol- 
lows, via.:  "Treas.  of  Wayne  County  Sav- 
ings Bank:  Allow  Mary  Alrey,  my  Trtfe,  to 
Oga  jr.  books,  and  allow  her  to  draw  any 
and  all  money  standing  In  my  name  as  de- 

poaltor.  Michael   X   Alrey.  Witness:  Mrs. 

J.  Lund.  Miss  Mamie  Alrey."  It  Is  claimed 
by  the  executor  of  Mrs.  Alrey,  the  wife,  that 
it  was  understood  tliat  this  paper  was  made 
for  use  only  after  the  death  of  John  Alrey, 
and  that  she  did  not  want  the  money  until 
after  his  death,  and  that  the  bank  so  nn- 
dei«tood  tt.  Some  of  the  defendants  claim 
that  this  writing  was  an  assignment  of  the 
money  to  Mary  Alrey.  The  others  deny  It, 
and  claim  it  to  belong  to  the  estate  of 
Michael  Alrey.  Demand  was  made  by  each 
administrator  npon  the  oCUcers  of  the  bank, 
who  thereupon  filed  tills  bill,  which  was  dis- 
missed upon  the  hearing. 

The  defendants  George  and  Mary  B.  Alrey, 
representing  the  Interest  of  Mary  Alrey,  de- 
ceased, claim  that  the  bill  should  be  dis- 
missed, for  the  reasons:  (1)  That  the  paper 
writing,  Exldblt  A,  transferred  the  title  to 
the  money  to  Mary  Alrey;  (2)  that  the  bank 
Is  estop[>ed  from  denying  their  right,  be- 
cause its  officers  drew  this  paper  for  the  ex- 
press purpose  of  so  transferring  the  title 
that  the  money  could  be  drawn  after  the 
■death  of  Michael  Airey;  &)  that  the  pay- 
ment of  $300  that  was  used  for  the  burial 
expenses  of  Michael  Alr^  constitutes  such 
estoppeL  The  order,  Exhibit  A.  is  upon  its 
-face  no  more  than  an  authority  to  his  wife 
"Co  recelre  money  for  him,  which  prudent 
banking  would  reqiUre  before  paying  out 
money.  It  Imports  nothing  more,  and  alone 
would  be  no  more  effective  In  transferring 
a  title  to  the  fund  than  would  have  been  a 
direction  to  Qw  wife  to  take  money  from 


the  sick  man's  pocketbook  eifectlTe  to  give 
her  the  title  to  all  money  therein.  It  is  pos- 
sible that,  taken  in  connection  with  the  cir- 
cumstances of  the  transaction,  an  assign- 
ment of  the  fund  may  have  been  Intended 
and  effected,  as  seems  to  have  been  con- 
templated by  the  bonk.  That  Is  one  of  the 
questions— perhaps  the  only  one — to  be  tried 
upon  the  interpleader,  a  question  which  the 
bank  cannot  safely  settle,  because  events 
have  since  transpired  wlilch  lead  the  bank 
to  fear  tliat  it  was  not  so  Intended  by 
Michael  Alrey  when  he  signed  the  i>aper. 
The  rational  view  of  the  matter  appears  to 
be  that  the  bonk  was  willing  to  pay  the 
money  upon  the  order  of  Michael  Alrey, 
after  his  death,  upon  the  assumption  that 
the  order  should  be  made  with  the  expecta- 
tion and  intention  on  the  part  of  Alrey  Uiat 
It  should  be  so  paid.  Whether  It  was  so 
made  the  bank  had  no  means  of  knowing 
beyond  the  reprcsentatlous  of  others,  and, 
when  this  Is  denied,  or  the  legal  effect  of 
the  Instrument,  In  view  of  Alrey's  death,  is 
quc>sUoned,  the  bank  may  well  hesitate  about 
ftamiming  the  responsibility  of  settllug  the 
question.  It  Is  contended  that  because  the 
bank  drew  the  order  upon  which  It  was 
willing  to  pay,  and  ^d  pay  something  after 
Alrey's  death,  it  should  be  estopped  to  deny 
the  sufficiency  of  the  order,  or  Its  own  obli- 
gation to  pay;  but,  unless  we  are  to  hold 
that  It  must  guaranty  the  efficacy  of  the  pa- 
per, regardless  of  surroumUng  drciuustjui- 
ces,  to  do  Just  what  Mary  B.  Alrey  was  desir- 
ous of  having  done,  viz.  to  obtain  the  money 
from  the  bank  after  her  father's  death,  we 
cannot  sustain  the  claim.  The  bank  did  nut 
undertake  to  act  as  the  professlonnl  adviser 
of  these  people  further  than  to  oblige  ttiem 
by  drawing  a  paper  upon  wtiich  It  was  will- 
ing to  pay  the  money  after  the  deatb  of  the 
father.  Now,  when  otners  assert  a  title  to 
the  m<xiey,  and  forbid  Its  payment  upon  the 
order,  It  would  be  Inequitable  to  require 
payment  at  the  risk  of  the  bank.  Hie  quar- 
rel is  that  of  these  brothers  and  sisters,  and 
the  bank  ought  not  to  be  compelled  to 
shoulder  the  expwse  of  It  We  think  there 
la  no  room  for  the  application  of  the  dt>c- 
trtne  of  estoppel  In  this  case.  All  of  the 
parties  must  be  presumed  to  know  the  law. 
'Ehe  holder  of  Exhibit  A  cannot  claim  a 
right  to  this  mon^  under  tt,  unless  It  was 
given   under   circtuustances   wlilch  trans- 
ferred the  title  to  the  money.  The  bank  can- 
not Justly  refuse  If  It  was  so  conveyed,  but 
when  the  fact  is  brought  in  question  by  oth- 
er claimants  the  bank  may  properly  ask 
the  claimants  to  setue  the  question.  The 
decree  dismissing  the  bill  will  be  reversed, 
and  a  decree  of  Interpleader  entered  here 
In  favor  of  tlie  complainant,  witli  ooata  txmu 
the  fund. 

GRANT.  J.,  aa  not  ilt  The  other  Juattota 

concurred. 
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PaOPLB  T.  WOLF. 
(BmiraaM  Ooart  of  Mlddtan.   Jom  1,  Ifl^) 

liDKDBR— IRTBMT  TO  KiLL— BviDBNCE  —  MoTlTI. 

1.  On  %  prosecntiOD  for  mnrder,  proof  that 
the  woonda  which  caased  death  were  inflicted 
with  a  deadly  weapon  by  the  accused  raises 
aa  Inference,  In  tne  absence  of  explanatory 
drcumstaDces,  that  thwa  waa  intent  to  take 
life,  which  will  justuy  a  Tenllct  of  murder  in 
the  first  d^ree. 

2.  ETidence  that  a  covple  of  weeks  before 
the  murder  aecaied  stated  that  he  must  hurry 
to  tret  some  money,  aa  he  was  Koing  to  set 
married,  was  admiuible  when  followed  by  ev- 
idence that  accused  supposed  deceased  to  bare 
money  at  the  time  of  the  killing-. 

Error  to  circuit  court,  OntoDagon  county; 
John  W.  Stone,  Judge. 

August  Wolf  was  convicted  of  murder  In 
the  first  degree,  and  bilugs  error.  Afflrmed. 

The  otlier  facts  fully  appear  in  the  follow- 
ing statement  by  GRANT,  J.; 

The  respondent  was  convicted  of  murder  in 
the  first  degree.  The  name  of  the  murdered 
man  was  August  Smith.  Wolf  had  been  em- 
ployed by  one  Klelnlein,  who  bad  located  a 
homestead  in  Ontonagon  county,  to  clear 
some  land  at  an  agreed  price  per  acre.  April 
5th  he  employed  Smith  to  woilc  with  him. 
Smith  worked  there  until  be  was  killed, 
April  14tb.  They  boarded  at  Klelnlein's. 
On  the  morning  of  the  14tli  they  went  to 
work  about  7  o'clock,  about  four  rods  from 
ttie  bouse.  Between  9  and  10  o'clock  they 
moved  to  a  imint  from  12  to  28  rods  from  the 
house,  where  they  could  not  be  seen  from 
the  bouse.  Mrs.  Kleinleln  and  ber  cbUUren 
were  alone.  About  11  o'clock  she  heard  a 
scream  .down  where  Wolf  and  Smith  weie 
at  worlL  A  few  minutes  after  she  heard 
another,  which  lasted  sevenil  minutes.  Be- 
fore she  heard  the  screaming  she  saw  Wolf 
carrying  his  coat  and  an  iron  wedge  from 
the  place  where  they  were  first  at  work  to- 
wards the  place  where  Smith  was  murdered, 
and  afterwards  saw  him  going  In  the  same 
direction,  with  a  shovel  upon  his  shoulders. 
i*hortly  before  12  o'clock  Wolf  came  Into  the 
house.  He  had  a  cut  upon  his  forehead,  and 
both  his  hands  were  cut  and  bleeding.  He 
said  that  bis  hand  was  pinched  between  the 
tree  and  the  saw,  and  that  Smith  had  left 
him.  and  run  a.va^,  and  that  a  limb  from  a 
tree  struck  him  on  the  forehead.  There  was 
Idood  on  his  Bhlrt  In  front,  on  one  sleeve  of 
bis  shirt,  and  on  Qie  sleeres  of  his  coat 
She  dressed  his  wounds,  after  which  he  went 
to  a  neighbor's,  Mr.  Brown,  and  returned  In 
abont  a  quarter  of  an  hour.  He  then  ate  his 
dinner,  and  returned,  apparently,  to  Us 
work.  He  repeated  the  story  to  her  while 
In  the  house.  He  was  trembling  while  eat- 
ing. Abont  2  o'dodc  she  went  out  after  the 
dioTet  She  saw  blood  spots,  and  called  his 
Attration  to  them.  She  asked  where  the 
■tump  was  where  he  was  pinched.  He 
showed  it  to  her.  Tfa»«  was  blood  on  Uie 
stumi^  and  on  the  silvers  that  stood  ont  of 
the  stump,  and  on  the  butt  end  of  the  tree. 


She  remarked  that  It  was  not  very  mndi,  to 
whicUi  he  replied,  "The  sap  on  the  tree  waab 
It  oCf."  She  asked  him  how  he  could  get  his 
fingers  pinched  there.  He  replied  that  he 
had  his  flngera  loose,  and  the  tree  fell  over, 
the  silvers  caught  his  fingers  and  fastened 
them,  and  when  he  began  to  pull  it  hurt  him 
BO  awful  that  It  made  him  scream.  It  was  Iuh 
poBslble  for  bla  hand  to  have  been  caught  In 
the  manner  stated,  and  the  entire  statemrat 
was  a  pure  fabrication.  She  wondered  whuf 
mode  Smith  run  away.  Wolf  sniil  he  didn't 
know;  all  he  could  remember  he  looked  as 
white  as  snow.  Wolf  then  went  to  the  house 
with  her,  and  when  she  next  saw  Mm  he 
was  coming  towards  the  house  with  Kir. 
Brown  and  two  m^  by  the  name  of  Man- 
ning. He  told.  Brown  and  the  Mannings  sub- 
stantially the  same  story  that  he  had  told 
Mrs.  Kleinleln,  though  differing  In  some  par- 
ticulars. He  went  away  that  evening,  saying 
that  if  he  did  not  come  home  that  night  they 
need  not  wait  for  him;  he  would  be  hacic 
to-morrow.  He  did  not  return,  however,  and 
was  afterwards  arrested  in  Warsaw,  Wis., 
about  300  miles  from  the  scene  of  the  mur- 
der. Before  his  arrest  the  officer  asked  him 
when  he  was  in  Michigan,  and  he  replied, 
"Some  time  ago."  On  being  asked  if  he  was 
at  Bruce's  crossing  on  the  14th  he  hesitited, 
but  finally  said,  "Yes."  He  sold  he  knew 
Smith,  and  had  worked  at  Klelnlein's  with 
him.  The  next  morning  he  said  that  Smith 
was  at  Warsaw,  and,  being  asked  why  he 
did  not  say  so  last  night,  he  made  no  reply. 
When  arrested  he  had  only  a  dollar  bill  and 
a  copper  coin  upon  his  person.  The  next  day 
after  Wolf  left,  suspicion  being  aroused, 
search  was  Instituted.  A  few  feet  from  the 
stump  on  wlilch  blood  was  found  was  a  pile 
of  brush.  The  brush  was  removed,  and  un- 
derneath was  found  a  pool  of  blood.  A  few 
feet  from  this  pile  was  another,  and  blood 
stains  were  found  underneath  It  About  10  feet 
from  tliis  second  pile  was  another,  on  remov- 
ing which  they  foimd  blood  stains  and  snow' 
and  sand  mixed.  There  Smith's  body  was 
found,  buried  under  about  a  foot  and  a  half 
of  snow  and  dirt  The  taoe  was  very  much 
discolored  around  the  eyes.  The  entire  por- 
tion of  the  occipital  bone  was  cut  off,  ex- 
posing the  brain,  and  was  held  by  a  piece  of 
the  skin  at  the  top  of  the  head.  There  was 
a  cut  in  the  back  between  the  shoulder 
blades  an  Inch  and  a  half  in  length.  There 
were  three  blows  upon  the  left  side  of  the 
face,  evidently  made  ^th  an  axe  transverse- 
ly across  the  Up.  One  of  these  wounds  ex- 
tended along  the  neck,  and  reached  the  spi- 
nal column,  but  did  not  sever  it  Tlie  physi- 
dan  testified  that  these  wounds  would  have 
caused  Instant  death.  When  the  wounds 
were  made  upon  the  face  the  deceased  was 
evidently  ^Ing  on  his  back.  The  blow  which 
cut  the  oodpltal  bone  was  evidently  made 
wbUe  he  was  prostrate,  and  lying  upon  bla 
side.  Mrs.  Kldnleln,  under  objection  and 
exception  by  respondent's  counsel,  testified 
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that  about  a  couple  of  weeks  before  the  mur- 
der Wolf  said  he  "must  hustle  up  to  gei 
some  money;  that  he  won  going  to  get  mar- 
ried; that  cue  month's  wages  would  take 
lilm  to  buy  hla  sweetheart  some  clothes;  an- 
other month's  work  would  buy  him  some 
clothes."  On  the  day  of  the  murder,  while 
eating  dinner,  Mrs.  Klelnlein  said  to  Wolf: 
"I  wonder  If  Smith  has  his  dinner.  Perhaps 
the  poor  man  ain't  got  any  money,  and  he 
run  a  long  wLile  without  anything  to  do." 
Wolf  replied;  "He  has  hla  dinner  on  the 
crossing.  He  got  money  on  the  crosslag." 
After  his  arrest,  Wolf  wrote  a  long  letter, 
detailing  the  circumstances  of  the  killing  of 
Smith,  and  charging  that  it  was  done  by  a 
stranger.  In  his  presence;  that  the  stranger 
spared  his  life  only  upon  condition  that  be 
would  leave  the  state  within  24  hours,  should 
stay  away  10  days,  after  which  he  might  re- 
turn and  tell  everything;  that  he  told  the 
stranger  that  he  did  not  hare  money  enou^ 
to  get  out  of  the  state  so  quick;  that  he  had 
Sll  belonging  to  Smith,  and  he  did  not  want 
to  keep  It;  that  he  then  took  the  money  that 
Smith  had  given  him,  put  It  on  the  stump, 
and  told  the  stranger  to  give  It  to  Smith; 
that  the  stranger  took  the  money,  put  it  in 
his  pocket,  and  then  gave  Wolf  $15.  The  cir- 
cuit court  very  fully  and  carefully  instructed 
the  jury  as  to  what  constituted  murder  in 
the  first  and  second  d^^rees  aiid  manslau^- 
ter. 

R  O.  Flannigan.  for  ^aintlff  In  error,  A. 
A.  Ellis.  Atty.  Gen.,  and  W.  W.  WendeU, 
Proa.  Att7.,  for  the  People. 

GRANT,  J.,  (after  stating  the  facts.)  1. 
The  learned  counsel  for  the  respondent  con- 
tends that  there  was  no  evidence  to  sus- 
tain the  verdict,  because  there  was  no  proof 
of  previous  deliberation  or  premeditation. 
This  would  result  in  holding  that  dellbera- 
,tlon  and  premeditation  cannot  be  Inferred 
from  the  character  of  the  weapon  used,  the 
wounds  Inflicted  upon  vital  parts,  the  dr- 
ctimstances  surrounding  the  killing,  the  acts, 
conduct,  and  language  of  the  accused  before 
and  after  the  kiUlng,  and  the  improbability 
of  the  story  told  by  him.  According  to  re- 
spondent's own  story,  a  moat  brutal  murder 
had  been  committed  In  hla  presence  by  a 
stranger  whom  no  one  else  had  ever  seen 
In  the  vldnity.  The  Jury  evidently  believed 
Us  story  Incredible.  If  the  accused  com- 
mitted the  deed,  the  facts  were  anffldent 
to  Justify  the  veroict 

2.  Krror  Is  assigned  upon  the  following 
portion  of  the  charge:  "In  some  Instances 
proof  of  the  Intent  Is  furnished  by  the  man- 
ner of  the  killing  itself;  as,  when  the  mur- 
der la  shown  to  have  been  committed  with 
a  deadly  weapon,  or  a  dangerous  weapon, 
in  such  a  manner  that  an  inquiring  nihid 
can  come  to  no  other  conclusion  than 
that  the  death  of  the  victim  was  intend- 
ed.   Thus,  If  one  man  shoot  another  through 


the  head  with  a  musket  or  pistol  ball, 
or  If  he  Is  stabbed  In  a  ^tal  part  with 
a  saber,  or  If  he  cleave  his  aknll  with  an 
axe,  or  the  like.  It  Is  almost  Imposaible  for  a 
reQectlng  or  Intelligent  mind  to  come  to  any 
other  conclusion  than  that  the  perpetrator 
of  such  an  act  of  deadly  violence  Intended 
to  kilL  In  such  cases  the  law  presumes 
evM7  person  to  Intend  ttie  usual  consequen- 
cea  which  accompany  the  use  of  the  means 
employed  In  the  manner  employed,  and  casts 
upon  the  accused  the  burdm  of  showing 
that  the  Intention  in  using  the  weapon  was 
harmless,  or  not  miu'derous."  Immediately 
following  the  above  the  court  said:  "The 
mere  proof  of  the  murder  Itself,  without 
other  proof  deduced  from  the  manner  of  the 
killing,  or  from  other  evidence  tending  to 
establish  the  design  to  take  the  life  of  the 
victim,  would  not  establish  the  higher  de- 
gree of  the  crime,  but  would  only  authorize 
the  verdict  of  murder  in  the  second  degree." 
The  language  complained  of  was  quoted 
verbatim  from  People  v.  Potter,  6  Mich.  8. 
The  court.  In  that  part  of  the  charge,  was 
Instructing  the  Jury  as  to  those  acts  from 
wtiich  the  Intent  is  to  be  implied.  The  bar- 
den  of  proving  his  Innocence  was  not,  by 
this  (diarge.  placed  upon  the  accused.  When 
the  people  rest  their  case  in  a  criminal  pros- 
ecution, they  must  make  a  case  of  guilt  be- 
yond a  reasonable  doubt  In  this  case  the 
prosecution  proved  the  use  of  a  lethal  weap- 
on with  which  the  wounds  were  Inflicted, 
caujrtng  Instant  death,  and  that  they  were 
inflicted  by  the  accuaed.  From  these  facts 
the  Intent  to  take  life  was  dearly  infera- 
ble, in  the  absence  of  any  explanatory  circum- 
stances. In  such  case  it  is  incumbent  upon 
ttie  accused  to  make  the  explanation  which 
will  relieve  him  of  the  consequences  of  his 
act.  People  v.  Miller,  91  Mich.  644,  52  N. 
W.  Rep.  65.  Subsequentiy  in  Its  diarge  the 
court  told  the  Jury  that  It  was  the  duty  of 
the  people  to  prove  beyond  a  reasonable 
doubt  every  fact  essential  to  make  oat  the 
guilt  of  the  accused,  and  that  the  facts  must 
be  InconMstent  with  any  theory  except  that 
of  guilt;  and  further  told  them  that  they 
must  consider  the  whole  evidence  In  deter- 
mining the  reasonable  donbt  We  find  do 
error  In  the  charge. 

3.  The  testimony  of  Mrs.  Klelnlein  In  re- 
gard to  her  conversation  with  Wolf  about 
money  was  competent  We  cannot  say,  as 
a  matter  of  law,  that  it  had  no  bearing  upon 
the  motive  for  the  murder.  It  may  have 
been  weak,  but  It  was  for  the  Jury  to  de- 
termine what  weight  th^  would  attach  to  It 

4.  The  respondent  testified  that  when  the 
stranger  attacked  Smith,  Smith  had  Just 
finished  filing  the  cross-cut  saw  at  a  stump. 
One  Leo  Glelsnar  testified  tliat  on  the  day 
following  the  murder  he  was  present  when 
the  body  of  Smith  was  fotmd;  that  he  ex- 
amined the  saw;  that  two  or  three  teeth 
were  newly  filed,  and  one  tooth  had  two 
or  three  strobes  of  the  file  upon  It,  and  that 
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the  rest  of  the  teeth  were  duU.  On  cro«> 
examination  the  witneaa  said  that  If  the  saw 
had  been  used  between  the  time  that  Smith 
waa  killed  and  the  time  he  saw  It  the  marks 
of  fiUog  wonld  have  been  obliterated.  Goun-. 
•d  f w  the  respondent  then  moTed  to  strike 
ont  the  tesUmonr  of  ttils  witness  In  r^rd 
to  the  filing  of  the  saw.  The  court  then 
said:  "He  Should  onlr  i^eak  itf  the  aweaiw 
anceoflt.*'  Batpondenfs  oonnsd  llien  asked 
the  witness  Oie  qnesthm:  "Yoa  od^  know 
what  the  abearance  was,  I  suppose.  An- 
swer. Ym  dr;  I  can  tdl  tlie  teeth  of  a 
MW,— whether  they  wore  newly  filed  or 
whether  thejr  were  not  Tbree  <x  taae  at 
them  bad  been  Just  filed,  and  bod  not  been 
used.**  The  court  thereupon  refused  to 
stiike  oat  the  testimwqr.  It  Is  evident  from 
the  record  that  the  reason  now  urged  agalnat 
this  testimony  waa  not  raised  upon  the  trial 
Bat.  adde  flrom  this,  we  think  the  objection 
Is  without  merit  Hie  fair  Inference  from 
the  erldence  is  that  the  saw  had  not  been 
used  from  the  time  Smith  was  killed  until 
It  was  examined  by  the  witness.  We  find  no 
«Tor  upon  the  rec<»d,  and  the  ccu'^cttoa  la 
affirmed.   The  other  Justices  concurred. 


GITT  or  GRAND  RAPIDS  t.  OHIGAGO  ft 

W.  U.  RY.  GO.  et  bL 
(Supreme  Court  of  Michigan.    May  31,  1893.) 

COSnSMNATIOlf  BT  CiTT  —  OPSNIXB  StHBBT— AP- 
PEAL. 

In  pToeeedian  by  a  dty  under  Laws 
1887,  Act  4s,  to  condemn  land  for  the  extennion 
of  a  public  street,  an  appeal  by  the  dty,  after 
a  Teruict  that  the  opening  of  aucb  street  is  not 
a  public  necesaity,  will  be  dismissed  if  no  no* 
tire  of  appeal  is  served  on  all  of  defendants,  as 
required  by  section  21  of  the  act 

Api»enl  from  superior  court  of  Grand  Rap- 
ids; Edwin  A.  Burlingame,  Judge. 

Petition  by  the  dty  of  Grand  Rapids  against 
the  Chicago  &  West  Michigan  Railway  Com- 
pany and  others  to  condemn  land.  Verdict 
for  respondents,  and  petitioner  appeals.  Ap- 
peal  dismissed. 

Wm.  Wlsner  Taylor,  for  appellant  T.  X 
O'Brien  and  W.  A.  Smith,  for  appellees. 

HOOKER,  O.  3.  The  city  at  Grand  Bmnlds 
instituted  proceedings  under  Act  4S  of  ttie 
Laws  of  1887  to  condemn  land  for  the  ex- 
tension ai  Allen  street  in  said  dty  acroes 
lands  of  the  respondent  and  three  others,  all 
of  whom  appeared  and  opposed  the  condem- 
natioii.  Tlie  Jury  reodered  a  vodict  against 
the  dty  ''that  said  opening  of  Allen  street, 
as  petitioned  for,  was.not  a  public  necessity," 
whereupon  an  appeal  was  taken  on  b^ialf 
of  the  petitioner.  On  the  hearing  it  was  con- 
ceded tliat  no  notice  of  appeal  was  serred  on 
diree  of  tlie  defendants,  as  required  by  seo- 
tloD  21  of  said  act  A  review  of  the  case 
as  against  one  defendant  would  afford  no 
rdief.  as  the  verdict  would  stand  as  to  the 
otlMi%  whicfa  would  prevent  the  <^»Miinc  <tf 


the  street  as  pruyod.  Tlie  proceeding  Is  a 
statutory  one,  and.  the  notice  not  having  been 
given  to  all,  the  court  has  no  Jurisdiction  to 
hear  the  appeal.  Portage  Lake,  etc..  Go.  v. 
Haas,  20  Mich.  320;  Gunfield  v.  The 
City  of  Erie,  21  Micih.  160;  People's  Ice  Co. 
T.  The  Exodslor,  43  MldL  336.  6  N.  W.  Rep. 
898.  The  appeal  must  be  dismissed,  wlUi 
costs.  The  other  Justices  concurred. 


BRONSON  et  al  v.  HERBERT. 
(Supreme  Court  of  Michigan.    May  31,  1S03.) 

FhINCIPAL  AN1>  AOKKT —  CONTHAOTS  OP  AOBXT — 

Wbbn  Bixumo  ON  Prinoi PAL— Action  on  Ob- 
DBB  rou  QooDs— Hbt-Opf. 

1.  An  order  for  trees,  by  a  third  party, 
through  a  general  agent  of  a  nursery  firm,  doe* 
not  become  a  binding  contract  with  ihe  firm 
until  the  firm,  or  some  one  authorized  to  bind  it 
assents  thereto  in  writing,  and  gives  such  tbird 
party  notice  thereof. 

2,  Where,  in  an  action  bj  the  agent.  In  the 
name  of  the  firm,  against  such  third  party  for 
the  amount  of  the  order,  the  evidence  does  not 
Aow  the  ageuey,  defendant  may  show  the 
negotiations  and  conditions  upon  which  the  or- 
der was  given. 

S.  Defendant  may  show  that  the  a^ent 
and  not  the  firm,  is  the  real  party  In  interest. 

4.  Defendant  may  show  that  some  of  the 
trees  ord»^  never  came  from  the  firm,  and 
were  worthless,  and  can  set  off  the  amoent 
paid  for  the  same  as  money  paid  without  con- 
sideration. 

Error  to  circuit  court,  Wayne  county; 
George  Gartner,  Jud^e. 

Action  by  Ell  A.  Bronaon  and  Stephen  W. 
Hopkins  against  Clinton  S.  Herbert  to  re- 
cover on  an  order  for  goods.  Judgment  for 
IilalnUfls.    Defendant  appeals.  Reversed. 

Park  &  Henderson,  for  appellant  Oorllas, 
Andrus  &  Leete,  for  appellees. 

HOOKER,  O.  J.  The  plalntlffil  are  nurs- 
erymen of  Geneva,  N.  Y.  In  1833  they  made 
the  following  agreement  in  writing  with  one 
W.  W.  EsBig,  viz.  (Exhibit  B:) 

"The  following  agreement  made  and  en> 
tered  Into  this  23d  day  of  March,  18S3.  be- 
tween  Bronson  &  Hopkins,  of  Geneva,  N. 
Y..  of  th3  first  part,  and  William  W.  Esslg. 
formerly  of  Elmore,  Ohio,  now  of  Detroit 
Michigan,  of  the  second  part  witnesseth:  B. 
&  H.  agree  to  furnish  the  said  Esslg,  for  the 
fail  packing  of  1883,  such  nursery  stock  as 
the  said  Essig  may  require,  at  the  following 
prices,  it  being  mutually  understood  by  both 
parties  that  such  varieties  of  trees  and  such 
ornamentals  as  B.  &  H.  do  not  grow  or  have 
on  hand  the  said  Essig  shall  hiive  the  privi- 
lege of  bnylng  of  other  parties,  unless  the 
said  B.  &  H.  prefer  to  buy  such  stock  of 
other  parties  for  the  said  Essig;  and,  In  case 
of  all  such  purchases  by  either  party,  the 
said  Bssig  shall  pay  to  B.  &  H.  one  cent  for 
each  tree  so  purchased,  in  addition  to  the 
cost  of  the  stock,  for  pncldng  the  same.  It  Is 
understood  that  the  said  Es^  Is  to  act  as 
general  agent  for  the  said  B.  &  H.  for  the 
sale  of  numery  stock,  with  *he  pririlese  ot 
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using  orders  and  letter  heads  printed  In  the 
name  of  the  firm  Bronson  ft  Hopkins. 
[Here  follows  a  list  of  trees  and  prices.] 
AM  the  above  stock  to  be  first  class,  billed 
upon  our  (B.  ft  H.)  packing  gruund,  and  de- 
livered at  the  depot  without  extm  charge. 
The  said  Bsslg  to  fonrish  one  man,  and  as* 
Bist,  himself,  in  packing.  The  party  at  the 
second  part  agrees  to  purchase  his  nurser? 
stock,  as  above  mentioned,  of  ^e  party  of 
the  first  part,  and  to  pay  cash  for  the  same 
(or  {^ve  acoeptable  notes)  at  the  time  of  de- 
livery. The  said  B.  ft  H.  agree  to  furnish 
agents'  certlflcates  to  such  men  as  the  said 
Bssig  may  employ.  In  consideration  of  the 
above-mentioned  privileges  the  said  ESaslg 
agrees  to  protect  the  said  B.  ft  H.  from  all 
harm  and  expose  of  suit  In  case  of  prosecu- 
tions ariring  from  sales  and  collections  of 
said  nursery  stodc,  or  from  any  othw  cause, 
the  same  as  If  he  was  sdling  In  his  own 
name;  it  b^iig  understood  that  the  said  B. 
ft  H.  have  no  -Interest  or  profit  from  the  re- 
tail sales  of  the  said  EssAg.  Bnmson  ft  Hop* 
Uns.  W.  W.  Bsslg." 

"Graeva,  Oct  12,  1883.  It  Is  herein  nmtn- 
ally  agreed  that  the  above  contract,  with  all 
conditions  and  spedflcatlons.  Is  r^iewed  and 
continued  for  the  spring  sale  of  1881,  «cept 
the  changes  In  prices  In  red  Ink,  which  are 
to  be  the  prices  for  spring.  Bronson  ft  Hop- 
kins. W.  W.  Esalg." 

*'Geneva,  N.  Y.,  4-17,  '84.  We,  the  under- 
Signed,  agree  to  renew  within  contract  for 
the  fall  of  18S4,  with  the  following  changes: 
That  dwarf  peais  are  to  be  at  10,  and  applra 
are  left  open  'for  future  agreemmt  Bronson 
ft  Hopkins.  W.  W.  Baalg.  M.  A.  McCurthy, 
Witness." 

This  action  was  begun  by  Bs^  In  the 
name  of  plaintiffs.  The  right  to  recover  is 
based  upon  the  following  writings,  (Exhibit 
A:)  "Brunaon  ft  Hopkins,  Nurserymen, 
Geneva,  N.  Y.— You  will  please  have  dug  and 
furnish  me  the  fbllowing  nursery  stock,  for 
which  I  agree  to  pay  ihe  prices  set  opposite 
the  respective  articles,  amounting  to  $1,255.- 
00,  in  cash  on  deUvery  at  Dalton,  Mich.,  in 
the  fall  of  1891.  Should  any  part  of  sutib 
stock  be  omitted,  through  miscount  or  other- 
wise, the  price  of  such  part  shall  be  deduct- 
ed. No  countermands  accepted.  12  crab  ap- 
ples. 1.800  standard  pears.  1,800  dwarf 
pears.  500  plum  trees.  It  fs  mntUHlIy 
agreed  that  the  stock  in  this  contract  Is  not 
wammted  furtlier  than  to  be  delivered  In 
good  condition,  and  the  order  not  subject  to 
countermtind.  and  must  be  taken  according 
to  the  printed  con'dttlon  hereon.  Agents  not 
allowed  to  plant  stock  when  delivered,  and 
no  outside  agreement  or  bargain  by  the 
agent  shall  in  any  way  affect  this  contract. 
The  frolt  trees.  If  any,  are  to  be  grafted  or 
budded,  and  all  the  above  ore  to  be  deliv- 
ered in  a  thrifty  and  healthy  condition. 
Standard  apple,  standard  pear,  and  chetty 
trees  are  not  to  be  less  than  five  feet  In 
hti^t;  plum  trees  not  less  than  four  feet; 


dwarf  pear  not  lees  ttun  8  feet  Date,  June 
10th,  1881.  Agent's  name,  W.  W.  Emig. 
Full  name  of  pnrchaaer,  a  8.  Hertwrt  Pur- 
chaser's rignatmn^  a  8.  Herbert" 

Indorsed  on  bade  of  paper  as  foUows: 
"Dwarf  Pears:  1.200  Duchess;  000  B.  D.  An- 
JotL  Standard  Pears:  300  Olapps;  90O  Bart- 
U'tt;  600  President;  600  Lawrence.  Plum: 
200  Niagara;  100  Shipper's  Pride;  100 
Quackenboss;  100  GuelL  Grab  Apple:  12 
Whitney  Cider.  Stodc  to  be  first  class." 
The  words,  "In  conrideratlon  of  tiie  fyngo- 
Ing  order,  we  agree  to  replace  at  half  price 
at  our  next  d^veiy  all  stodc  that  ftiils  t» 
live,  provided  we  are  notified  of  sodi  failure 
by  August  fbllowtng  the  d^very  thereof,  and 
mnlttance  for  tb«  stock  to  be  replaced  ac- 
companies said  notice;"  also,  'In  case  yoa 
cannot  furnish  aU  the  spedfled  vaxlettesyoa 
may  substitute  others  considered  by  yoa 
equally  de^ble,"— were  erased  In  the  order. 
Itoslg  testified  that  the  stock  was  delivered, 
accepted  by  def«idan^  and  a  settiemait 
mad^  wherdn  It  was  agreed  that  the  amount 
dtie  was  S1.25B;  that  defendant  paid  Bsslg  a 
dieA  for  9000,  and  took  a  writtaig  showing 
that  $700  ronalned  unpaid;  that  snbeeqaent- 
ly  he  obtained  from  him  the  draft  that  Essfg 
had  obtained  from  the  bank  for  the  check, 
under  a  fraudulent  pretext  and  afterwarda 
refused  to  talk  about  the  matter.  The  de- 
fendant, -who  resides  in  Detroit  claimed  that 
tiie  order  for  stocb  was  part  of  an  arrange- 
ment made  In  the  spring  of  1881  wtOt  Bssl^, 
whom  defendant  supposed  to  be  acting  for  the 
plaintiffs,  to  set  out  trait  trees  on  40  acrea 
of  land  in  Mirakegon  conn^;  that  It  was  not 
all  cleared,  and  Bsslg  was  to  set  out  what 
defendant  had  cleared  in  the  spring  of  1S1>1. 
and  to  furnish  the  rest  when  the  fcround 
could  be  prepared.  He  further  dalmed  that 
no  contract  relations  existed  between  the 
plaintiffs  and  himself;  and,  further,  that  the 
trees  furnished  hi  the  spring,  and  for  which 
he  had  paid  Esslg,  never  came  from  pLiin- 
tiffs,  and  were  worthless,  by  reason  of  which 
he  sought  to  set  off  the  money  paid  for  tiiem, 
as  money  paid  without  cousldemtlon.  The 
trial  judge  held  that  the  order  was  a  com- 
plete, valid,  binding  coDtmct  and  declined 
to  admit  proof  of  any  of  the  drcnmstances 
of  Its  delivery,  or  tlie  uegotiatlons  In  relation 
to  It. 

We  cannot  take  this  view.  This  paper  Is 
an  order  on  the  plaintiffs  to  ship  stodc  men- 
tioned therein.  Before  It  co'ild  beccnne  a 
binding  contract  between  th  se  parties,  tt 
was  necessaiy  tiiat  the  plal  itiffs,  or  some 
one  authorized  to  bind  them  should  assent 
thereto  in  writing,  and  give  the  defendant 
notice  thereof.  Weiden  v.  Woodruff.  3ft 
Mich.  130;  Aldlne  Press  v.  Bstes,  75  Mich. 
100.  42  N.  W.  Rep.  677.  Plaintiffs'  counsel 
ollege  in  their  brief  that  the  order  was  ac- 
cepted In  writing  by  Essig.  who  they  datm 
was  plaintlffb'  a^rent  but  tiiey  faU  to  point 
us  to  the  evidence  showing  that  fact  His 
name  was  appended  to  the  ordor,  but  as  a 
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mere  memorandum.  This  being  true.  It  was 
a  right  of  the  defendant  to  show  the  negotla- 
tioiis  and  conditions  upon  which  the  oi-der 
was  given.  Under  his  theory  the  furnishing 
of  the  trees  In  the  spring  was  a  part  at  this 
tmusaction.  and  a  recoupment,  which  In  that 
Tiew  would  have  been  possible.  Is  cnt  off  by 
treating  eacdi  dellvety  as  a  separate  contract. 

Defendant  sought  to  show  that  Esslg,  and 
not  the  plalntUTs,  was  the  real  party  hi  in- 
terest; In  other  words,  lhat  the  plaintlfrB 
were  not  the  owners  of  the  claim.  No  rule 
Is  better  settled  than  that  a  defendant  may 
show  In  an  action  at  law  that  the  plalntitt 
has  no  cnose  of  action  against  him.  Black- 
wood T.  Brown,  32  Mich.  104.  Hence  It  was 
proper  cross-examination  to  ask  plaintiffs 
whether  they  charged  this  stock  to  the  de- 
fendant upon  their  books,  and  wiiether  the 
defendant  ever  promised  to  pay  plaintiffs 
$1,255  on  the  (NTder,  and  *where  the  money 
would  go  If  paid,  and  what  interest  the  plain- 
Uffii  bad  In  Bsslg's  sales,  et&  Again.  Aet&ki- 
ant  was  entitled  to  prove  his  set-o£C  tf  be 
could,  and  have  the  same  submitted  to  the 
Jmy.  If  be  had  paid  to  the  pUlntlflk  $703.75, 
wtthoat  conslderatton,  in  a  prior  transactton, 
it  conld  be  set  off  in  this  action.  Petersen 
T.  Door,  etc.,  Co,,  01  Micb.  86. 16  N.  W.  Bep. 
243;  Mnrphy  t.  MeOraw,  74  Mteh.  82S,  41 
N.  W.  Bep.  917.  It  Is  nnnecessaty  to  spedfl- 
cally  notice  llui  many  allegattona  of  enror, 
as  the  foregoing  discussion  covers  the  main 
qnestlon  In  the  case.  We  feel  constrained  to 
reverse  tbe  judgment  and  grant  a  new  trial 

Ordered  accordingly. 

HONTGOMEBT,  J.,  did  not  sit  The  other 
Justices  concurred. 


DBTWILEB  V.  CITY  OF  LANSING. 
(Sn^eme  Court  of  Michigan.    May  81.  1803.) 

DsrscnvB  BsiDOsa— Liability  or  City. 
A  city  is  liable  for  Iniuriee  reHuIting 
from  the  falling  of  a  bridge  built  by  mill  own- 
en  in  a  public  hiebway,  and  by  the  side  of 
K  pnblic  bridge,  where  the  public  are  allowed 
to  use  both  indiscriminately,  without  notice 
as  to  the  private  diaracter  of  the  one  In  ques- 
tion. 

Error  to  circuit  court,  Intfuun  county;  Rol- 
lin  H.  Person,  Judge. 

Action  by  'Wllllom  E.  DetwUer  against  the 
dty  of  Lan^ng  for  Injuries  resulting  from  the 
falling  of  a  bridge.  Judgmtsit  for  plalntW. 
Defendant  brings  error.  Affirmed. 

Charles  F.  Hammond,  for  appelant  Q.  A. 
Smith,  (Paitinson  &  Day,  oi  cotmsel,)  tor  ap- 
peDee. 

MONTGOMBBT,  J.  Plaintiff  sued  and  re- 
covered for  Injuries  rec^ved  from  the  falling 
of  a  bridge  claimed  to  be  In  Wall  street,  in 
the  dty  of  Lansing.  Numerous  errors  were 
originally  assigned,  but  all  are  now  aban- 
doned excepting  those  which  relate  to  the 
niUngs  of  the  circuit  Judge  hereinafter  ape- 


dflcally  referred  to.  Hie  testimony  tended 
to  show  that  Wall  street  was  extended  across 
a  mill  race  many  years  ago,  to  connect  with 
a  narrow  street  called  "Race  Street,"  on  the 
west  bank  of  the  conaL  Tliat  about  the 
year  1854  a  bridge  across  this  canal  was  con- 
structed, substantially  across  the  ccuter  of 
the  street,  by  the  township  authorities,  which 
bridge  has  ^ce  been  maintained  by  the 
township,  and  later  by  the  authorities  of  tht> 
<Aty  of  Lonsli^.  Shortly  after  the  comple- 
tion of  this  public  bridge  ov&  the  race  In  the 
center  of  Wall  street,  the  owners  of  n 
mill  called  the  "Hart  MUl,"  which  mill  was  lo- 
cated on  the  southerly  line  of  Wall  street, 
constructed  another  bridge,  on  the  south  side 
of  the  public  bridge,  entirdy  within  the  lines 
of  the  street,  and  filling  the  space  between 
the  first  bridge  and  the  south  line  of  the 
street.  This  bridge  was  evidently  construct- 
ed with  a  view  to  furnishing  easy  access  to 
the  mill.  It  was  usually  referred  to  by  the 
public  as  the  "Hart  Bridge."  The  east  end 
of  the  bridges  rested  on  the  same  leveL  The 
Hart  bridge  was  raised  a  little  above  the 
public  bridge  towards  the  west  end.  There 
was  evidence  t«*n<«wg  to  show  that  the  pu1> 
lie  nsed  the  Hart  bridge  and  the  dty  bridge 
indiscriminately,  and  that  the  nse  of  the 
Hart  bridge  was  not  confined  to  those  who 
had  business  with  the  Hart  mill,  but  that  It 
was  used  by  the  public  generally.  There  was 
no  sign  or  warning  to  the  public  not  to  make 
nse  of  the  Hart  bridge.  Tbe  approach  to 
the  two  bridges  was  equaUy  Inviting  to  the 
public,  as  api>earB  by  the  photographs  of  the 
scoie  which  were  nsed  upon  the  trial  and 
have  been  produced  In  this  court  At  the 
close  of  the  testimony  the  defendant  request- 
ed the  drcuit  Judge  to  charge  as  foUows: 
"The  undisputed  evidence  shows  that  the  ad- 
joining landowner  has  contlnuouBly  used  the 
land  vpon  which  the  bridge  in  question  was 
located  for  a  period  conunendng  before  the 
bnUdlng  of  the  first  bridge  therepn  and  con- 
tinning  w"***  the  prwwwit  tlmei  that  snoh  lau^ 
owner  has  never  yielded  possession  th^eof 
to  nor  has  ttie  cMy  asswted  dominion  over 
BoiSx  land,"— and.  in  case  that  request  was 
refused,  then  tbe  following:  "If  the  Jury  find 
from  the  evidence  that  the  adjoining  land- 
owner has  oontlnnottsly  used  the  land  iqKHk 
which  this  bridge  was  located  for  a  period 
c<Hnmenclng  b^re  the  building  of  tiw  flnt 
bridge  and  continuing  up  to  the  present 
time,  that  he  has  buUt  and  maintained  a 
structure  thereon,  and  that  he  has  never 
yielded  ttie  possradon  thereof  to  nor  has  the 
dty  asserted  dominion  over  such  property, 
then  the  plaintiff  cannot  recover  In  this  suit." 
The  learned  circuit  Judge  refused  these  re- 
questi^  but  did  charge  the  jury  as  follows: 
"Even  If  such  bridge  [referring  to  the  Hart 
bridge]  was  In  the  public  street,  it  must  be 
conceded  that  It  was  built  by  private  indi- 
viduals, and  was  maintained  by  private  In- 
dividuals, and  that  the  city  had  refused  to 
consider  the  bridge  a  publio  structure;  and* 
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although  built  In  the  pnbUo  street,  If  It  wns 
simply  and  solely  an  appendage  to  Hart's 
mllLB,  and  only  osefol  as  connected  with 
Hart's  mills,  and  to  Hie  public  only  as  deal- 
ing with  Hart's  mills,  and  was  not,  during 
the  time  It  has  stood  there  and  up  to  the 
time  of  the  acddeut.  useful  to  the  public 
generally,  and  used  by  them  generally,  In  the 
course  of  ordinary  travel  along  said  street 
to  end  from  places  other  than  Hart's  mills, 
then  the  dty  would  not  be  liable  for  the  In- 
juries suffered  by  the  plaintUT  through  the 
falling  of  said  bridge.  But,  on  the  other 
band.  If  said  bridge  stood  in  the  publlo  hlgti- 
way  and  appeared  to  be  part  thereof,  and  the 
approaches  from  the  trareled  part  of  the 
street  led  directly  thereto,  and  It  appeared  to 
any  one  traveling  along  the  highway  to  be  a 
part  of  the  street  In  ordinary  use,  and  If  It 
had  been  and  was  actually  In  use  and  utility 
generally  to  the  traveling  public,  then  the 
city,  if  It  had  erected  at  or  near  the  bridge 
no  visible  sign  or  monument  warning  the  pub- 
llo that  such  bridge  was  not  a  part  of  the 
street,  was  under  a  duty,  so  long  as  It  per- 
mitted the  bridge  to  remain  in  and  as  a  part 
of  the  street,  subject  to  such  general  use  and 
utility,  to  keep  the  same,  or  see  that  the  same 
was  kept.  In  reasonable  r^air,  so  that  It 
would  be  reasonably  safe  and  convenient  for 
pnbllo  travel." 

We  think  these  Instructions  embody  the 
law  of  the  case.  There  was  testimony  tend- 
ing to  show  that  the  publlo  had,  by  the  con- 
tinued use  of  this  bridge,  acquired  a  right  to 
use  It,  and  that  It  was  used  bjr  the  public 
as  a  matter  of  right,  and  had  been  for  a  suffi- 
dent  period  for  the  pubUc  to  have  ax>- 
<iulred  a  prescriptive  right  therein,  even  had 
the  fact  been  tiiat  the  owner  of  the  miUs 
was  asserting  an  adverse  possession.  But  the 
ground  np<m  which  the  recovery  wns  had  in 
the  case  was  that  the  circumstances  showed 
that  the  public  were  Invited  to  travel  over 
that  portion  of  the  highway  In  which  the 
"Hart  Bridge,"  so  called,  was  located.  The 
duty  Imposed  upon  cities  is  to  maintain  that 
portion  of  the  highway  In  reasonably  safe 
condition  which  is  worked  for  traveL  There 
is  no  reason  why  the  same  rule  should  not 
apply  to  structures  which  are  bTiilt  across 
streams.  The  general  rule  is  that  a  Uablllty 
occurs  if  one  Is  injured  In  traveling  upon  a 
publlo  Ughway  In  that  portion  of  the  high- 
way which  appears  to  be  open  for  pntdlo 
travel;  In  other  words,  the  township  Is  lia- 
ble if  the  injury  occurs  in  that  portion  of  the 
road  over  which  there  Is  an  apparmt  invi- 
tation to  travel.  The  ruling  of  the  circuit 
Judge  Is  sustained,  we  think,  by  the  follow- 
ing cases:  Potter  v.  CJastleton  58  Vt.  435; 
Saulsbury  v.  Village  of  Ithaca.  &*  N.  Y.  27; 
.Tewhurst  v.  City  of  Syracuse,  (N.  T.  App.)  15 
N.  E.  Rep.  409;  Eetelle  v.  Village  of  Lake 
Crystal,  27  Minn.  243,  6  N.  W.  Hep.  775; 
State  V.  Town  of  Campton,  2  N.  H.  513;  2 
Thomp.  Neg.  760;  Barnes  r.  Newton,  46 
Iowa.  S07S   Morelaiid  t.  MitoheU  Co.,  40 


Iowa.  :m;  NewUn  Tp.  v.  X>aTlB.  77  Pa.  St. 
317;  SbarUe  v.  Minneapolis.  17  Minn.  308. 
(GIL  1>84.)  See,  also,  Thomp.  Neg.  769.  where 
it  Is  said:  "Where  the  limits  of  the  highway 
are  not  Indicated  by  any  visible  objects,  and 
there  is  nothing  to  show  a  person  driving 
thereon  in  the  evening  that  the  course  be 
is  pursuing  Is  not  within  the  way  lnt«ided 
for  public  travel,  the  town  Is  liable  for  an 
accident  to  a  travetor  resulting  from  a  de- 
fect within  the  general  coarse  and  direction 
of  travd  where  travelers  are  accusttHned  to 
pass  along  the  highway,  although  without  the 
limits  of  the  located  way,  tf  so  near  as  to  ren- 
der the  traveling  there  dangerous,  in  the 
condition  tQ  which  It  la  at  the  time  of  the 
accident,  and  there  Is  nothing  to  give  travel- 
ers notice  of  the  defect  until  too  late  to 
avoid  It"  So,  It  has  been  held  that  where 
an  open  and  w^-beaten  path  led  from  the 
traveled  way  to  an'  apparently  safe  and  con- 
venient watering  place  by  the  side  of  the 
way,  and  within  the  limits  of  the  road  as 
laid  out,  but  which  was  In  fact  a  deep  and 
miry  {4t  covered  with  water,  and  the  horse 
of  the  traveler  was  turned  to  It  to  drink,  but 
fell  into  it  and  was  drowned,  the  town  was 
held  liable  to  pay,  under  the  provisttms  of  a 
statute  similar  to  ours.  Cobb  v.  Standish,  14 
Me.  19S.  The  Jury  here  found.  In  effect, 
that  the  publlo  permitted  the  bridge  to  re- 
main as  an  apparent  and  continuing  Invita- 
tion to  the  pnbllo  generally  to  travel  ovw  It 
We  think  the  city  was  properly  charged  with 
negligence.  The  judgment  will  be  afltrmed, 
with  co0tB.  The  other  Justices  oonouired. 


EVANS  V.  MONTGOMERY. 
(Supreme  Court  of  MlcbUoin.    May  31,  1893.) 
BoiLDiKO  Contract  —  Actios  poh  Hatbuials 
aud  Labob  — Kvidbscb  —  Isstkcctions  —  Bs- 

1IARK8  or  COUKSBL. 

1.  In  an  action  for  plasterinc  a  house. 
In  which  defendant  claims  the  wtnk  was  done 
for  his  contractor,  who  was  to  furnish  mate- 
rials, and  coustruct  the  building.  It  Is  not  error 
to  admit  evidence  that  plaintiff  told  defendant 
at  the  time  of  their  agreement  that  such  con- 
tractor already  owed  him,  and  he  would  have 
notliiiig  to  do  with  Mm. 

2.  Nor  Is  it  error  to  admit  evid»ee  that, 
after  the  work  was  completed,  defendant's 
n-ife,  in  his  preaeuce,  stated  to  plaintiff  that 
the  money  was  In  the  bank  to  pay  for  and 
that  defendant  m.ide  no  reply. 

8.  In  connection  with  such  evidence,  testi- 
mony that  the  iHx'mUes  belonged  to  defend- 
ant's wife  was  material,  and  properly  admit- 
ted. 

4.  Where  plaintiff  claims  to  have  origin  ally 

agreed  to  do  two-coat  work,  and  that  the  speci- 
fications called  for.  and  he  did,  three^siat  work, 
it  Is  not  error  to  admit  evidence  that  after  he 
began  work  such  specifications  wwe  produced, 
and  he  was  told  to  do  the  work  according  to 
theiQ,  and  he  should  have  his  pay. 

5.  Defendant  souf^ht,  by  cross-examination 
of  plaiiilifr,  to  produce  evidence  of  RtnteiD(>nta 
made  by  plaintiff's  rounsel  in  hh  arfmmmt  to 
the  jurj'  on  a  former  trial,  to  show  th;it  plnio- 
tiff  then  contended  for  n  different  stale  of  facta 
from  that  claimed  on  the  second  trial,  hnt  the 
witness  answered  that  he  did  not  know  what  hia 
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maoMti  said.  Hdd,  that  it  was  proi>er  to  re- 
f*M  to  permtt  the  witness  to  further  stftte 
whether,  if  hia  counsel  made  s'\ch  mtAtements, 
It  waa  not  becaose  of  somethioK  the  witness 
had  told  him  in  renud  to  the  caso. 

6L  Bridence  of  what  was  said  in  a  con- 
TCnation  between  defendant  and  his  architect 
ii  not  admlsaible  In  behalf  of  defendant. 

7.  la  his  opening  to  the  jury,  plaintiff's 
connsel  said,  "He  sends  to  the  sinms  down 
here,  and  gets  his  bond,"  but  immediately  with- 
drew the  statement.  The  record  failed  to 
■bow  m  what  connection  the  remark  was  made. 
MM  not  reremible  error. 

8.  It  is  not  error  to  refuse  to  instruct  that 
the  only  testimony  In  reenrd  to  making  the  con- 
tract is  that  of  plaintiff  himnelf. 

9.  Nor  Is  it  error  to  change  a  request  to 
charge  that  the  jury  are  not  authorized  to  find, 
except  on  "clear  and  convindng  proof,"  etc, 
Mathat  It  will  read,  except  on  *^  fair  prepon- 
derance of  proof,"  etc. 

10.  A  request  to  charge  that  the  jnir  ware 
not  to  consider  whether  or  not  defendant  owed 
the  contractor  is  properly  refused. 

Brror  to  dicnlt  court;  Mnakegon  county; 
Albert  Dkterman,  Judge. 

Actlcm  In  assumpsit  by  David  ETans 
ajmlnst  A.  Bdkuyler  SfontKomery  for  btbor 
done  and  material  fnmUhed  In  the  erection 
oil  ft  boose  fttr  defendant.  From  a  Judgment 
altered  on  the  verdict  of  a  Jniy  In  favw  of 
plaintiff,  defendant  brings  error.  Affirmed. 

Bonker  A  Carpenter,  for  appellant  Cham- 
berlain ft  Cross,  for  appellee. 

HOOKBR,  O.  J.  A  large  number  of  erroi-B 
are  assigned  upon  this  record.  The  action 
was  assumpsit  for  material,  and  work  and 
iaboT  performed  in  plastering  a  dwelling 
house.  The  defendant  asserts  that  the  work 
was  done  for  one  John  Gilpin,  who  had  con- 
tracted to  fnmiafa  materials,  and  do  the  en- 
tire work  of  constructing  the  building.  As  a 
matter  of  &ct,  this  may  have  been  true,  but 
there  was  soiue  evidence  tending  to  substan- 
tiate plaintilTs  claim,  which,  under  the  well- 
settled  rule,  made  It  a  question  for  the  Jury. 
We  cannot  agree  with  defendant's  counsel 
In  his  dalm  that  there  was  a  mere  scintilla  of 
evidence. 

The  second  and  third  asstgntuents  of  error 
relate  to  what  was  said  by  plaintiff  to  de- 
f»idant  about  Oilpln's  credit,  to  the  effect 
that  be  already  owed  plaintiff,  and  that  be 
would  not  have  anything  to  do  with  him. 
This  talk  was  at  the  time  that  the  contract 
is  alleged  to  have  been  made,  and  the  tes- 
timony was  clearly  a  part  of  the  res  gestae. 

The  first  assignment  related  to  a  statement 
of  defendant's  wife  to  the  plaintiff,  after  the 
completion  of  the  work,— that  the  money 
was  Id  the  bank  to  pay  for  it  This  talk  was 
in  the  presence  of  the  defendant  and  his 
idlence  may  be  said  to  be  a  tacit  admission 
of  the  tact.  As  snoh  it  was  admissible.  In 
this  connection  the  testimony  that  the  prem- 
ises belonged  to  defendant's  wife  became 
material,  as  throwing  light  up<m  her  in* 
terest  In  the  subject 

Assignments  B  and  7  relate  to  talk  about  the 
Hpedflcations.  Plaintiff  showed  that  after  he 


began  work  tbe  specifications  were  prodooed, 
end  he  was  told  to  do  tbe  work  according 
to  them,  and  he  should  have  his  pay.  He 
claims  to  have  originally  agreed  to  do  two- 
coat  work,  and  that  work  of  a  different  char- 
acter was  spedfled.  viz.  three-coat  work. 
This  evidence  was  admissible  as  a  part  of 
the  contract  It  being  claimed  that  in  accord- 
ance with  defendant's  request  and  promise, 
made  at  tbe  time  the  speclflcati<Hi8  were 
discussed,  the  plaintiff  did  three-coat  work. 

On  cross-examination,  defendant  sou;;bt 
to  show  statements  miule  by  plaintiff's  conn- 
s' in  tbe  opening  before  the  Jury  upon  a 
former  trial,  as  tending  to  show  that  pliiintlff 
there  contended  for  a  different  state  of  facts. 
We  know  of  no  case  going  to  the  extent  of 
holding  that  such  statements  amount  to  ad- 
missions. The  witness  said  he  did  not  know 
what  he  said,  and  thereupon  was  asked  the 
following  questicm:  "Qneetlon.  If  Mr.  Cross 
so  stated,  wasn't  it  by  reason  of  something 
which  you  had  told  him  In  regard  to  the 
case?"  We  think  the  answer  was  properly 
excluded.  Had  counsel  a^ked  if  the  plain- 
tiff did  not  make  a  particular  statement,  It 
might  perhaps,  have  been  admissible.  If  not 
a  privileged  commtmlcation.  This  dl^Kwes 
of  the  fifth  and  seventh  assignments. 

The  sixth  assignment  refers  to  an  attempt 
to  show  a  talk  between  defendant  and  his 
architect,  and  the  proof  was  clearly  Inadmis- 
sible. 

The  sixteenth,  seventeenth,  and  eighteenth 
assignments  r^te  to  remarks  made  by 
counsel  for  plaintiff  In  his  argument  Tbe 
first  two  remarks  passed  without  exception, 
and,  while  the  third  may  have  been  un- 
warranted, it  was  Immediately  withdrawn. 
It  was  as  follows,  viz.:  "He  sends  to  the 
slums  down  here,  and  gets  his  bond."  The 
record  does  not  ^ow  the  connection,  and. 
In  view  of  tha  immediate  withdrawal,  we 
think  the  Judgment  should  not  be  reversed 
for  this  cause. 

The  court  refused  to  instruct  the  Jury  that 
"the  only  testimony  offered  by  the  plaintiff 
In  regard  to  the  making  of  the  contract  be- 
tween the  plaintiff  and  defendant  is  that  of  the 
plaintiff  himself,"  also,  that  "yon  are  not 
auOtorized  to  find,  except  upon  dear  and 
convincing  proof,"  etc.  ITila  last  was  chan- 
ged to  "a  fair  pr^Mnderonoe  of  proof."  The 
court  committed  no  error  In  refusing  these 
requests. 

Defendant's  counsel  requested  tbe  ooiu>t  to 
Instruct  the  Jury  tbnt  "you  are  not  to  con- 
sider whether  or  not  Montgomery  owes 
GUpin,  or  has  paid  him  In  full,  on  bis  con- 
tract That  Is  a  matter  immaterial  to  this 
issue."  We  think  It  was  a  circumstance 
which  might  properly  be  considered,  and  that 
the  court  did  not  err  in  refusing  to  give  the 
instruction  requested.  Nor  did  the  court  err 
In  refudng  to  direct  a  v»dlct  for  the  de- 
fendant 

The  record  in  this  cause  contains  nearly 
200  pages,  and  apparently  contains  all  the 


Digitized  by  Google 


364 


KOBTHWESXEBN  BSPOBTEB,  Toz.  56. 


eTldenoe.  Hie  only  excuse  that  can  be  found 
for  It  Is  the  fact  that  coaiisel  for  defendant 
claims  that  tbe  proofs  were  Insufficient  to 
Justify  the  sulwnlsslon  to  tbe  jury.  Eliminat- 
ing tills,  and  we  have  already  said  that  It 
was  without  merit,  and  a  few  pages  should 
suffice  to  raise  the  other  questions.  We  find 
no  error  la  the  record.  The  judgment,  there- 
fore, will  be  affirmed,  with  costs.  The  olher 
justices  ooucurred. 


MAT  T.  NBWBIAN. 
(Supreme  Conn  of  Michigan.    V[xr  81,  1893.j 

AtTACHMSHI— FkAVD  — -  OSCONBCIONABIJI  AOHSR- 
KBNT. 

1.  Plaintiff  agreed  to  lodorse  for  defend- 
ant, who  was  engaged  in  business,  certain 
notes  then  indorsed  by  B.  which  were  repre- 
sented to  amount  to  about  fl.OOO;  to  Indorse 
renewals  thereof,  and  other  notes;  and  to 
guaranty  bills  thereafter  purchased  by  her. 
Held,  that  though  plaintiff  indorsed  notes  which 
had  been  indorsed  by  B.  to  the  amount  of  $1.- 
800,  being  ignorant  of  the  fact  that  there  were 
others  of  them,  amounting  to  $1,200,  wliicb 
defendant  had  secretly  paid  from  tne  business, 
the  transaction  was  tiUnted  with  fraud,  and 
plaintiff  was  entitled  to  an  attachment  for  all 
sums  for  which  he  had  become  liable;  they 
having,  by  the  terms  of  the  agreement,  become 
due  and  payable  by  defendant  to  plaintiff. 

2.  The  proviefnn  In  an  agreement  by  which 

Plaintiff  undertook  to  Indorse  certain  papers 
or  defendant,  that  in  case  defendant  should 
refuse  to  secure,  on  demand,  the  amount  for 
which  plaintiff  had  become  liable,  it  should  be 
treated  as  a  sum  due  and  payable  to  plaintiff 
from  defendant.  Is  not  unconscionable. 

Certiorari  to  drcult  court,  Kent  county; 
Allen  C.  Adslt.  Judge. 

Action  by  Abraham  May  against  Kate 
Newman,  commenced  by  attachment.  The 
attachm^t  was  dissolved,  and  plaintiff 
brings  certlorarL  Reversed. 

O.  A.  W<^.  (L.  B.  Knappen,  of  connael,) 
toK  appelant  Peter  Doran,  tax  appdlee. 

McORATH.  J.  This  Is  certiorari  to  re- 
view the  action  of  the  drcnlt  conrt  In  dls- 
soiving  an  attachmenL  Defendant  was  en- 
gaged in  Uie  dothlng  bnslnesB  at  Grand  Kap- 
IdK  One  B.,  who  had  been  Indordng  her 
piqier,  died,  and  May  was  approached  by  de- 
fendant, to  aid  her,  as  Indorser,  In  taking 
care  of  that  paper  as  It  matnred.  A  writ- 
ten agreement  was  finally  entered  Into, 
which  recited  that,  "Whereas,  said  first  par- 
ty la  dedrous  of  having  second  party  in- 
dorse certain  notes  for  her,  now  Indorsed 
by  Jacob  Barth,  amounting  to  about  one 
thousand  dollars,  and  also  to  Indorse  any  re- 
newals of  said  notes,  and  Indorse  oUter  notes 
for  her,  end  guaran^  bills  purchased  by  her 
In  the  fuf^Jre."  D^ndant  agreed  to  secure 
May  by  first  mortgage  on  her  stock,  when- 
ever the  latter  should  so  request,  and  May 
agreed  to  Indorse  "the  notes  so  Indorsed  by 
Jacob  Barth,  and,  as  long  as  he  feels  se- 
cure, will  Indorse  such  renewals  and  fur- 
diw  indorsements,  and  guaranty  such  pur- 


chase, as  first  party  may  require."  It  wa» 
further  agreed  that  If,  at  any  tlm^  May 
should  feel  Insecure,  "he  might  demand  th& 
instant  execution  and  deUveiy  of  said  chat' 
tel  mortgage,"  and,  if  defendant  "does  not 
execute  said  mortgage  instantly,  sold  party 
may  treat  all  Indorsements  and  guaranties,. 
-  as  between  the  parties  hereto,  forthwith  due 
and  payable,  and  tlie  amount  thereof  Is  here- 
by agreed  to  be  liquidated  damages;  and  he- 
may  thereupon  Instantly  begin  suit,  by  at- 
tachment or  othernise,  for  tbe  amount  of 
the  notes  so  indorsed,  and  accounts  gu^- 
ontied,  whether  said  notes  or  accounts  iiuve 
then  matured  or  not"  Between  the  time 
of  the  execution  of  this  contract  and  the 
commencement  of  this  suit,  plaintiff  bud 
indorsed  notes  aggregating  over  $3,000,  some 
of  which,  however,  were  renewals,  and  oth- 
ers of  which  hud  been  paid.  Tbe  court  liudi» 
"that  the  plaintiff  was  Induced  to  enter  In- 
to said  agreement  by  reason  of  certain  false 
and  fraudulent  statements  made  to  him  by 
Harry  Mewman,  the  authorbed  agent  of 
the  said  defendant,  in  regard  to  the  assets 
and  liablliUes  of  the  defendant  at  the  time 
of  making  said  agreement;  tliat  the  plain- 
tiff had  notice  and  became  aware  that  sucb 
statements  were  false  on  or  about  the  lltb 
day  of  March,  and  before  Indorsing  the  note 
of  that  date,  and  note  subsequently  indorsed, 
hereinafter  described."  That  at  the  time  of 
the  commencement  oi.  this  action,  July  22d, 
plaintiff  bad  indorsed  the  following  notes, 
which  were  then  In  the  hands  of  a  third 
party,  viz.:  "Note  dated  February  29,  ISJfii, 
due  four  monttis  from  date,  $100;  March 
ttth,  four  months,  $SOu;  March  11th,  four 
months,  $400;  June  9th,  two  notes,  00  and 
90  days,  $250  eacn;  and  June  18th,  90  days, 
$338,— making  a  total  of  $1,728.  That  the 
notes  given  of  date  June  9th  and  18tb, 
amounting  to  $838,  'n^re  not  then  due.  That 
the  notes  of  date  February  29tfa,  March  9tb, 
and  March  11th,  amounting  to  $890,  bad 
become  due  and  payable,  but  that  neither 
the  defendant  nor  the  plaintiff  had  paid  the 
same,  or  any  part  thereof,  to  the  owner  and 
holder  thereof,  l^t  the  notes  of  June  9ttk 
and  18th  were  renewals  of  notes  given  prior 
to  March  11th."  The  court  further  finds, 
as  a  matter  of  law,  that  at  th.e  time  of  the 
commencement  of  this  suit  the  plaintiff  was- 
not  entitled  to  an  attachmrat  against  the 
defendant  The  allegation  of  the  affidavit 
for  the  writ  upon  which  plaintiff  relied  was 
that  defendant  had  fraudulently  contracted 
the  obligation  respecting  which  the  suit  Is 
brought  l^e  court  finds  this  all^adon  to 
ue  sustained  by  the  proofs,  but  also  finds 
that  plaintiff  had  notice  and  became  aware 
that  such  statements  were  false  when  lie 
Indorsed  the  note,  on  March  11th,  and  un- 
der the  rule  laid  down  In  Kstlow  t.  Hanna, 
75  Mich.  219,  42  N.  W.  Rep.  812.  evidently 
held  that  that  portion  of  the  claim  was  not 
affected  by  the  fraud. 
The  undisputed  facta  are  that,  at  ttie  Um» 
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the  agreement  was  entered  into,  defendant 
ffpresented  her  indebtedness  upon  notes  In- 
dorsed by  Barth  to  be  f 1,000.  and  her  other 
Indebtedness  to  be  about  ¥1,200.  making  a 
total  oi  92.200.  Her  Indebtedness  was  in 
fact  about  $3,800  on  notes  indorsi-d  by  Barth, 
independent  of  the  other  indebtedness.  At 
the  time  when  this  suit  was  instituted 
che  owed  upon  notes  Indorsed  by  plain- 
tiff $1,7-J8,  and  otherwise  about  $1,700.  or  a 
total  of  $3,428.  Defendant  admits  that  plain- 
tiff Indorsed,  of  the  Barth  Indebtedness,  but 
$1,83S,  and  that  she  had  paid,  without  plaln- 
tllls  knowledge,  from  $1,200  to  $1,500  of 
that  indebtedness.  This  was  done.  In  part 
at  least,  by  the  depletion  of  the  stoclE,  and 
Che  increase  of  the  other  indebtedness.  It 
Is  tme  that,  as  plaintiff  was  asked  to  indorse 
In  excess  of  the  $1,000  to  take  up  Barth 
notes,  he  was  told  that  the  particular  note 
had  been  overlooked;  but  there  Is  no  pre- 
tense that  on  March  11th,  or  at  the  time  of 
any  of  the  subsequent  Indorsements,  plaintiff 
knew  that  the  Barth  indorsements  aggregat- 
ed $3,300,  or  that  defendant  had  been  apply- 
ing  tht>  proceecki  of  stock  to  the  payment  of 
other  Barth  notes,  of  the  existence  of  which 
philntlfl  was  kept  In  Ignorance.  Instead  of 
liquidating  the  other  indebtedness.  I>efend- 
ant  bad  on  February  Uth  represented  her 
stock  on  hand  to  be  worth  $7,000.  On  March 
lltu  she  represented  it  at  between  $6,000 
and  $7,000.  It  was  Inventoried  by  the  sheriff 
at  $2,072.50.  although  it  Is  claimed  that  the 
Inventory  was  low.  There  Is  no  testlmcmy 
that  plaintiff  knew  the  actual  amount  of 
stock  on  hand  on  March  11th.  He  made 
no  Inrentory.  but  simply  gave  it  a  cursory 
snrvey.  and  must  be  deemed  to  liave  relied 
somewhat  on  Tepresentatlons  made  to  bim 
by  defendant  Bud  defendant's  representa- 
tions made  February  6th  been  true,  the 
amount  secretly  paid  on  undisclosed  Barth. 
notes  would  have  reduced  the  whole  in- 
debtedness of  the  business  to  between  $700 
and  $900,  or  had  they  been  true,  except  as 
to  what  had  been  disclosed,  defendant's  11a- 
bUitles  would  have  been  less  than  $2,000.  hi- 
stead  of  nearly  $3,500.  Defendant,  during 
the  very  period  covered  by  the  later  In- 
dorsements, was  applying  the  proceeds  of 
■ales  to  the  payment  of  an  undisclosed  indebt- 
edness, to  plaintiff's  prejudice.  Bach  trans- 
action was  tainted  with  fraud,  so  long  as  any 
part  of  the  truth  was  concealed,  so  long  as 
the  conditions  did  not  correspond  with  the 
representations  originally  made  as  modified 
by  what  had  been  actually  dlsdoBed.  The 
tranaaetiona  differed  only  as  to  the  degree 
or  extent  of  the  fraud  practiced.  In  Estlow 
▼.  Haima,  supra,  the  transactions  were  ca- 
psUe  ot  ■erermnce.  Here  th^  are  not 

Some  critldam  has  been  made  upon  the 
aereement;  nalntlff  does  not  base  bis  tl^t 
to  an  sttachment  tqwa  the  agreement  Ored- 
Iton  are  not  here  compbdning.  Defendant 
agreed  that.  In  caae  aibe  refused  to  secure 
opMt  demand,  the  amount  for  wbldi  pl^tlff 


had  become  liable  should  be  treated  as  a 
sum  due  and  payable  forthwith.  ^Ve  dis- 
cover nothing  unconscionable  in  this  agree- 
ment. It  follows  that  the  order  vacating 
the  attechment  must  be  set  aiAde,  with  costs 
of  both  courts  to  [Jafartff,  The  ottaer  }us- 
tlcee  concurred. 


IMPJiJRlAI..  LIFE  INB.  CO.  v.  HAMBIT- 

ZEU,  State  Treasurer. 
(Supreme  Court  of  Michigan.  81,  1S03.) 

Ihsvkascb  Companiss— Dbtosit  wits  Stats 
TaSABlIRSK— Withi>kawal. 
Under  How.  St  I  4227,  providloit  that 
the  secQritlea  which  section  4224  retiiiires  an 
insnrance  company  to  deposit  with  tho  firnte 
tressnrer  before  engage  in  buninesa  shall  re- 
main in  his  hands  notwithstanding  the  com- 
pany ceaaes  to  do  bunlness,  and  shall  only  be 
withdrawn  on  the  order  of  the  snpreme  court, 
or  when  the  company  shall  show  to  the  satis- 
faction of  the  msurance  commissioner  and 
state  tressurer  that  the  risks  of  the  company 
are  less  than  the  sectiritie:^,  in  which  case  the 
compsny  may  be  permitted  to  withdraw  the 
surplus,  an  order  for  wfthtlrawal  of  securities 
to  pay  death  losses  of  a  company  which  has 
cea««i  to  issue  p<»licies  because  Its  capital  has 
become  so  impaired  as  to  render  it  unprofitable 
and  imprudent  to  continue  business  will  not 
be  made  where,  from  the  company's  showing, 
its  death  claims  and  policies  outstanding  ap- 
proximatp  the  amount  deposited,  and  the  death 
claims  may  hare  been  increased  since  snch 
showing,  and  policy  holders  express  a  derire  to 
be  heard  in  oppositioo. 

Petition  by  the  Imperial  life  Insnrnnce 
Company  for  an  order  commanding  Joseph 
F,  Hambltzer,  state  treasurer,  to  deliver  to 
relator  certain  securities.   Petition  denied. 

Hoyt  Post,  for  relator.  A,  A.  SlUs,  Atty. 
Qen.,  for  respondent 

HOOKER,  O.  J.  The  relator  Insurance 
company,  organized  imder  diapter  131,  How. 
St,  aaks  an  order  under  section  4227  of 
said  chapter  to  compel  the  respondent  to 
deliver  to  relator  certain  securities  now  on 
file  in  tbeofflce  of  the  state  treasurer.  Tbesa 
securities  were  deposited  by  relator  In  ac- 
cordance with  the  statute  (Pub.  Acts  1S87, 
p.  33)  which  requires  mutual  Insurance  com- 
panies, before  Issuing  any  policies  or  assum- 
ing any  risks,  to  deposit  such  securities  witli 
the  state  treasurer,  to  be  held  by  the  treas- 
urer as  security  for  policy  holders  In  such 
company.  How.  St  g  4224.  Section  4227 
provides  that  the  "securities  so  deposited  with 
the  state  treasurer  shall  remain  in  his  bands 
notwithstanding  tbe  company  may  cease  or 
be  prohibited  to  do  business  within  tbe  state, 
and  shall  only  be  withdrawn  on  the  order 
of  the  supreme  court,  or  when  the  officers 
of  tbe  company  shall  ^ow  affidavit  to 
the  sattstectlon  of  tbe  commlntoner  of  in- 
mxanoe  and  state  treasorer  that  the  iUeb 
for  which  the  company  remains  liable,  and 
for  the  secoilty  of  whkh  the  same  are  held, 
are  less  than  the  securities  so  deposited,  in 
which  case  tbe  company  may  be  permitted 


Digitized  by  Google 


866 


NOBTHWESTERN  REPORTER,  You  55. 


(Mich. 


to  wlllidnw  the  mrpItM  secnrities  over  and 
above  the  rbdn  wUch  thm  remain."  Tbe 
petitioii  Bhows  tbat  about  Decembar  1.  1802, 
It  woe  found  by  the  ofDcera  of  ttn  petltlon- 
ing  company  that  the  capital  of  the  com- 
pany had  become  Impaired  to  an  extent  that 
rendered  It  unprofitable  and  Imprndeat  to 
continue  bualneaa,  and  It  was  decided  to  dto- 
contlnue  ttie  fortiier  laoue  of  policies,  which 
It  accordingly  did  on  December  SUl  1  How. 
8t  I  42atf.  It  ftirOiAr  discloses  that  the 
treasurer  has  a  sum  exceeding  9100,000  of 
the  securities  of  the  company  on  deposit, 
including  about  98.000  In  money  paid  to  lilm 
on  a  mortgage  FurOier,  fliat  relator  has 
caused  a  computation  to  be  made  by  an 
actuary  employed  In  tbe  Insurance  depart- 
ment of  this  state  of  ttie  present  value  of 
polldes  Issued  by  relator  In  ftwce  mi  Decem- 
ber 81.  1882,  and  that  the  same  amount  to 
$58,250,  wbldi,  with  outstanding  claims  f6r 
death  losses  upon  deaths  which  occurred 
prior  to  ssld  December  31st.  of  127.500,  make 
a  total  ItablUty  aa  policy  lu^ra*  account  ot 
$85,752;  that  tbe  total  assets  of  relator  on 
December  SI,  1882,  was  the  sum  of  $168,- 
008.80;  that  It  has  not  tbe  means  to  pay 
Its  losses  without  using  the  fond  deposited, 
and  that  what  it  has  In  bonk  Is  tied  up 
gamldiee  proceedings,  and  It  Is  left  power 
less'  to  pay  death  claims  that  have  been  ad- 
Justed  and  are  due,  which  amount  to  $30,000; 
that  on  February  10,  1893,  rdator  applied 
to  flie  commlsrioner  of  Insurance  and  the 
state  trrasnrer  to  withdraw  snffldait  of  said 
securities  to  pay  the  aforesaid  death  claims; 
that  tbe  matter  was  referred  to  Uie  attor^ 
n^  general,  and,  although  the  attorney  gen- 
eral and  commissioner  of  Insurance  were  sat- 
isfied with  the  showing  made,  and  advised 
complying  with  the  request  of  petitioner,  the 
d^uty  treasurer,  acting  for  the  treasurer, 
declined  to  deliver  over  any  of  the  said  se- 
curities until  directed  by  the  court,  and 
therefore  relator  was  compelled  to  make 
Ibis  application.  The  petition  condudee  with 
a  prayer  that  an  order  be  made,  as  provided 
by  the  statute,  directing  and  requiring  tbe 
state  treasurer  to  deliver  and  assign  to  re- 
lator soffldent  of  said  securities  to  pay  the 
■aid  death  claims,  and  also  the  surplus  of 
said  securities  over  and  above  the  risks  of 
petitioner  remaining.  Upon  filing  this  peti- 
tion an  order  to  show  cause  was  issued  to 
the  state  treasurer,  who  answered,  admit- 
ting many  of  the  allegations  of  the  petition, 
lie  admits  that  he  has  securities  and  mone^ 
arising  therefrom  amountbig  to  $101,988.29, 
bt*loUtflng  to  the  relator.  He  does  not  ad- 
mit the  statement  of  the  outstnndlng  in- 
dt*btedness.  or  of  the  assets  beyond  the 
ttwouut  deposited.  He  asserts  that  he  is 
lii(uritied  tbnt  there  are  divers  other  claims 
liMHllng  ngabut  tlie  company,  and  that  there 
arw  persons  dalmlng  interests  In  the  securi- 
ties ou  tile  by  rensoo  of  endowment  i>oU- 
i-lt^  whtvh  tht>y  afflrm  should  be  an  existing 
UabUlty  UMAUuit  said  securities.   He  further 


alleges  that  application  was  made  to  him 
about  February  10,  1893,  by  petitioner-  to 
pay  over  to  a  trustee  the  sum  of  $34,000, 
to  be  applied  to  death  cMms  of  $30,500  and 
other  cl^ms  that  might  arise.  He  denies 
that  appllcatimi  was  made  toe  simply  ihe 
amount  of  excen  over  dalms  and  UabUI- 
tles.  but  for  the  delivery  of  an  amount  wltii 
whldi  relator  might  pay  the  outstanding  liar 
blllties,  and  thereby  reduce  them,  which  ttte 
deputy  treasurer,  acting  for  and  on  be- 
half ot  respondent  retmed.  Respondent  far- 
ther alleged  that  he  was  In  receipt  of  nu- 
merous protests  from  persons  daiming  to  be 
policy  holders  tat  said  company  against  tbe 
withdrawal  of  said  securities,  and  that  al- 
though at  first  the  commissioner  ot  Insnmnct' 
was  inclined  to  take  a  bond  and  deliver  said 
securities,  upon  further  conaidemtlon  he  and 
respondent  concurred  la  tiie  oirinlou  fh  it  the 
application  of  relator  should  be  denied,  and 
leave  r^tor  to  Ito  remedy  before  the  court 
Respondent  further  alleges  that  several  pol- 
icy holders  desire  to  have  a  hearing  b^ore 
an  order  for  tbe  wltiidrawal  of  said  securi- 
ties Shan  be  mad&  • 

The  treasurer  was  right  in  dedlning  to 
permit  the  withdrawal  of  the  fund,  both  for 
the  reason  that  the  appHcation  contemplated 
by  the  stotute  was  not  made,  and  bec-iuse 
of  the  critical  condition  of  rdator's  afC^is. 
From  the  showing  here  made  that  the  re- 
lator's officers  determined  that  its  affairs 
were  In  such  a  condition  as  to  rwder  tar- 
ther  business  imprudent,  the  fact  that  it 
has  death  claims  and  poUdes  outsttndlrg. 
which,  according  to  Its  own  estimate,  ap- 
proximate the  amount  deposited,  the  far- 
ther fact  that  this  aggregate  may  be  Ini^dy 
Increased  by  deaths  since  D^cembsr  Sl.'^t  ia^t, 
and  the  desire  of  poll<7  holders  to  be  beard, 
we  think  that  an  order  permitting  tbe  re- 
lator to  withdraw  its  fmid  should  not  tie 
made  by  this  court  While  it  may  be  en- 
tlrely  satisfactory  to  relator  to  settle  with 
such  policy  holders  ss  th^  may  admit  to 
have  claims  against  the  company  upon  a 
basis  satisfactory  to  the  company,  the  i:oI- 
Icy  holders,  and  other  creditors.  If  there  be 
any,  have  a  right  to  be  heard.  We  think 
we  must  leave  the  fund  where  it  Is  until 
by  proper  legal  proceedings  it  may  be  law- 
fully distributed.  Petttton  dismissed.  The 
other  Justices  concurred. 


BBDIBR  V.  RBAUMB  et  aL 
(Supreme  Court  of  Michigan.    Msy  81,  1893.) 
Vaoatiok  or  Dkbd  tob  Fracd— Laohis— Estop- 

PBL. 

Where  an  heiress  ooaveys  her  interest 
Id  the  estate  of  decedent,  takes  mortgages  1b 
pafment.  and  asKifnia  the  mortgatces,  and. 
after  discovering  that  the  deed  has  been  pro- 
cured from  her  through  fraud  and  for  an  in- 
adeqoate  consideration,  with  the  advice  of 
counsel,  pursues  the  assliniee  for  several 
months  to  recover  the  amount  to  he  paid  foi 
the  mortgage,  it  amonnts  to  a  ratification  of  the 
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salt,  and  she  !■  not  entitled,  eigbt  months 
thereafter,  without  tendering  the  amount  re* 
ceived  bjr  her,  in  a  suit  itgainst  the  grantee, 
lAsifniee,  and  administrator,  to  have  deed 
vacated.  , 

Appeal  from  drcntt  court,  Wayne  county. 
Id  chancery;  Comellna  3.  Reilly,  Judge. 

Bill  by  Josephine  Bedler  against  DealB  J. 
Resume,  J.  Fuller,  and  Hiram  D.  WUlmarth 
to  vacate  a  deed  given  by  her  to  defendant 
Reaume.  From  a  decree^  complainant  ap- 
peals. Affirmed. 

F.  A.  Baker  and  Walter  Barlow,  for  ap- 
pellant Grlffln,  Warner  A  Hunt,  for  ap* 

pellees. 

HOOKER,  O.  J.  Joseph  Coon  died  intes- 
tate, at  Dearborn,  Wayne  county,  Mich., 
on  February  11,  1889,  learing  a  widow  and 
stireral  sons  and  daughters,  among  the  lat- 
ter being  the  complainant,  who  at  that  time 
tired  in  Montana.  Defendant  Fuller  was 
appointed  special  administrator,  and  later 
was  r^ularly  appointed  administrator  of 
tlie  estate.  Defendant  Willraarth  was  his 
bondsman  In  relation  to  the  estate  to  a 
large  amount.  He  was  also  one  of  the  com- 
missioners on  claims.  The  estate  consisted 
of  a  farm  of  about  400  acres,  near  Dear- 
bom,  some  real  estate  In  Detroit,  and  some 
personal  property.  The  real  estate  was  In- 
ventoried at  ¥78,007,  and  the  personal  prop- 
erty at  $1,054.45.  On  October  8,  1889,  the 
complainant  executed  a  deed  of  her  Interest 
in  the  estate  to  defendant  Reaume,  which 
was  recorded  December  7,  1889,  on  which 
last-mentioned  day  Reaume  executed  a  mort- 
gage to  her  upon  the  dty  property,  of  $4,000. 
He  also  executed  a  mortgage  for  $500  to 
Mrs.  Eenney,  receiring  from  her  $300, 
which,  with  the  $4,000  mortgage,  was  for- 
warded to  complainant  in  payment  for  the 
deed.  The  $500  mortgage  was  recorded 
with  the  deed;  the  $4,000  mortgage  was  re- 
corded by  the  complali^nt  at  a  later  date. 
The  n^otiatlons  for  Hie  purchase  were 
made  by  defendant  Fuller,  the  administra- 
tor, who  went  to  Montana  and  saw  her, 
and  completed  the  transaction  1^  corre- 
spondence  Soon  after  these  transactions 
the  complainant  came  to  Detroit,  vhere  she 
has  since  resided,  and  about  the  middle  of 
Fpbniax7,  1890,  she  gave  an  as^gnment  of 
the  mortgage  to  WUlmarOu  and  received 
$1,000,  the  remalndw  to  be  paid  within  a 
short  time.  Not  recelTing  It,  she  employed 
a  lawyer  to  get  It  for  her,  which  resulted  In 
the  payment  to  her  of  tiie  whole  amount 
Hie  transaction  Is  not  free  from  suspidon, 
but  It  cleor^  appears  that  after  the  com- 
plainant's return  to  Mldilgim  she  was  In- 
formed at  ttie  true  condition  of  On  estate. 
%e  says  that  she  saw  ttiat  a  fraud  was 
b«4ng  perpetrated  upon  hw,  on  ber  return 
nbout  February  2,  1880^  and  was  told  that 
she  had  sold  too  cheap.  She  appears  to 
hare  made  np  her  mind  to  wait,  and  see 
how  things  tamed  out  She  assigned  the 


mortgage,  and  pursued  WUlmarth  during  a 
period  of  several  mouths  until  he  paid  for 
It  in  full,  and  about  eight  montbs  later 
filed  her  Mil,  without  making  a  tender  ot 
the  money  receired,  praying  that  her  deed 
be  mnceled,  and  that  the  premises  be  re- 
conveyed  to  iier  subject  to  the  outstanding 
mort»;niges.  Having,  under  the  advice  of 
coimBei,  delit>erately  affirmed  ber  contract 
by  the  sole  of  her  mortgage,  she  cannot 
now  obtain  the  relief  prayed.  Carroll  t. 
Rice,  Walk.  (Mich.)  373;  MerriU  t.  Wilson,  66 
Mich.  232,  33  N.  W.  Rep.  716;  Moson  v. 
BoTCt,  1  Deulo^  69;  Cobb  t.  Hatfield,  40 
N.  Y.  533.  The  decree  dismissing  complain- 
ant's bill  will  be  affirmed. 

GRANT,  J.,  took  no  part  In  the  decision  or 
this  case  The  other  Justices  coDcorred. 


LBIDLEIN  T.  MBYBR, 
(Snpreme  Court  of  Michigan.    June  1,  1893.) 

SCKVACB  WATBU  —  BlOHTS  OP  Pl.OWA0S  ON  AD- 

joiNixe  Lako-^atuiul  BsKviTOsfr-Puscoir- 
Tios  —  AcTiox  roa  Wbosoful  Osaranouoit — 

EviDESfB. 

1.  The  natural  flowage  of  water  from  an 
upper  estate  to  a  lower  one  Ib  a  servitude  wbirb 
the  owaer  of  the  latter  must  bear,  though  the 
flowage  be  not  in  a  natural  water  course  irith 

well-defined  banlcR. 

2.  When  surface  water  from  plaintiff's  land 
baa  been  carried  off  for  20  years  tbroiieh  a 
ditcb  maintained  for  that  purpose  on  defend- 
ant's laud,  plaintiff  has  a  prescriptive  right  to 
the  unobstructed  use  of  such  ditch  for  that 
purpose. 

3.  In  an  action  for  the  wrongful  obstme- 
tion  of  a  natural  flow  of  surface  water  from 
plaintiff  s  to  defendant's  land,  under  a  declara- 
tion framed  on  the  theory  that  there  was  an 
original  channel  thrDoji^  which  the  water 
flowed,  which  hod  been  widmed,  deepened,  and 
used  for  more  than  30  years,  a  recovery  could 
be  liad,  whether  the  proofs  showed  a  natiiml 
water  course,  an  artificial  one  to  which  plain- 
tiff ttad  obtained  a  right  by  use,  or  a  natural 
flow  without  any  channel  whatever. 

4.  Photographic  views  of  tlie  premises 
which  would  not  have  assisted  the  Jury,  which 
were  talcen  over  a  year  after  the  caiine  of  ac- 
tion arose,  and  of  the  nacnrmef  of  whidi  there 
was  no  proof,  were  properly  excluded. 

6.  It  was  within  the  discretion  of  the  lower 
eonrt  to  refuse  to  allow  the  Jury  to  take  a 
view  of  the  premises. 

Error  to  circuit  court,  Saginaw  coimtr; 
Chauncey  H.  Gage,  Judge. 

Actlmi  by  Michael  Leldlcin  agninst 
George  L.  Meyer  for  obstructing  pLilntlff's 
right  of  drainage.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Holden  &  Bradt  and  O.  W.  Davis,  for 
appellant  James  H.  Dayitt  and  Frank  B. 
Emerlck,  for  appellee. 

«>RANT»  J.  Plalnllff  and  defendant  an 
the  owners  of  adjoining  farms,  wUch  they 
purchased  in  18-'i3.  They  nrv  separated 
a  liigUway  running  east  and  west,  known 
as  the  "VasBor  Plank  Road,"  phtlntifTs  lands 
being  south,  and  d^endant*s  north,  of  this 
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falgbway.  The  land  orer  which  the  contro- 
ret-sy  arises  la  low  and  flat,  but  the  plain- 
IfTa  land  la  a  Iltdc  higher  than  that  of  the 
defendant  This  highway  waa  constructed 
at  a  very  early  day,  and  at  this  point  was 
what  was  known  as  a  log  road,  composed 
of  logs  placed  close  together.  Plaintiff 
duirgea  the  defendant  with  harirg  con- 
structed a  dam  aloi^  the  side  of  the  high- 
way, canslng  the  water  to  back  np  on  his 
land,  and  injuring  his  crops.  He  arers  In 
his  declaration  that,  for  more  than  thlrtr 
years,  wateis  accDmvlating  upon  his  lands, 
from  storms  and  other  natural  causes,  were 
carried  away  and  drained  therefrom  across 
said  highway,  and  ui>on  and  over  the  de- 
fendant's land;  that  plaintiff  has  a  lawful 
easement  and  right  of  way  across  said  high- 
way, and  upon  and  over  the  defendant's 
land,  for  the  purpose  of  draining  waters  ao 
accumulating;  that  for  upwards  of  35  years 
a  sluice  or  culvert  has  been  maintained 
across  said  highway,  connecting  with  an 
op^  channel  which  runs  thi'ough  and  across 
defendant's  lands;  that  said  chann^  was 
origlnxiily  a  natural  <»e,  and  for  more  than 
21  years  past  has  been  kept  open  by  the 
efforts  of  the  plaintiff  and  defendant  and 
certain  of  their  neighbors,  and  with  the 
cons^t.  knowledge,  and  acquiescence  of  the 
defendant;  that  the  drainage  so  fumtefaed 
had  always  been  sufficient  for  tiie  purpose; 
that  tliere  was  no  otiier  outlet  for  the  drain- 
age of  such  waters;  and  lhat  cm  May  1, 
1800,  defendant  unlawfully  obstructed  sudi 
right  of  way  and  easement,  thereby  inter- 
cepttng  the  flow  of  water,  and  lujuriug  the 
plaintiff's  cropn.  Defendant  pleaded  the 
general  Issue,  and  gave  notice  of  a  special 
defense  that  he  was  a  married  man,  and 
that  the  land  described  In  the  declaration 
as  occupied  him  consUtnted  a  homestead. 
Plaintiff  gave  evidence  tending  to  show  that 
the  old  log  rood  was  constructed  at  a  very 
early  date;  that  a  culvert  was  made  across 
it;  that  in  1806  a  plank  road  was  construct- 
ed instead  of  the  log  road;  tiiat  the  culvert 
was  reconstructed  In  the  same  place  as  In 
the  old  road,  and  has  continued  so  till  the 
presoit  time;  that  some  rods  to  tibe  east 
and  west  of  the  culvert  the  land  rises;  that 
the  natural  flow  of  the  water  Is,  and  always 
has  been,  from  the  plaintiff's  lands  north- 
erly, acrooB  the  defoidant's  lands.  Into  what 
Is  known  as  "Blumfleld  Creek;"  that  the 
culvert  was  at  the  lowest  point;  that,  about 
tibe  year  1870,  plaintiff,  defendant,  and  their 
nel^bors  cleaned  out  this  "water  course," 
OS  Uwy  called  It.  across  the  defendant's 
land,  maldng  it  a  ditch  about  four  feet  wide 
and  two  deep;  that  th^  hod  cleaned  It 
out  on  various  occadons  since,  usually  In 
the  apring;  that  dtfendant  filled  up  the 
ditch,  and  made  an  embankment  about  tnie 
foot  above  the  level  of  the  ground,  and  ex- 
tending from  three  to  four  rods  on  each 
Mde  of  the  dltdi.  Defendant  denies  that 
there  was  any  natural  water  course,  but  it 


appears  from  his  own  testimony  that  the 
water  from  rains  and  melting  snows  has,  In 
its  natural  state,  always  flowed  from  plain- 
tiff's land  onto  his  own;  that  the  ditch, 
which  he  claims  is  artificial,  was  dug  before 
the  culvert  was  put  In  the  plank  road;  that 
he  himself  constructed  It;  that  the  ditch 
was  connected  with  It;  that  the  dltdl  was 
dug  by  his  consent  and  assistance  20  years 
before  this  suit  was  brought,  and  before  he 
obstructed  it.  In  May,  1890.  He  admits  the 
obstruction,  and  did  not  make  It  to  prevent 
any  damage  to  his  land,  but  because  plain- 
tiff would  not  clean  out  the  ditch  where  he 
(defendant)  wanted  htm  to.  There  is  no  evt 
deacB  that  plaintiff  turned  upon  the  defend- 
ant's land  any  more  than  the  natural  flow 
of  water.  At  the  conclusion  of  the  evidence 
the  learned  circuit  Judge  left  but  three  ques- 
tions to  tiie  Jury,  vis.:  (1)  The  character 
of  the  dam;  (2)  the  effect  it  had  to  raise 
the  water  i^oa  the  plaintiff's  land;  and  (3) 
tiie  amount  of  damages.  Plaintiff  recovered 
verdict  and  Judgment  for  f2S7.25. 

1.  From  the  view  we  take  of  the  case,  it  will 
be  nnneoessary  to  review  In  detail  the  SG  as- 
signments of  ertoT.  If  the  plaintiff  has  stat- 
ed a  case  in  his  declaration,  the  Instruction 
of  the  dicult  Judge  Is  oorreot  We  need  not 
refer  to  the  ded^cms  of  otiier  courts,  where 
there  is  great  cMifllct  of  authoritgr  as  to  the 
rights  ot  the  flowage  of  water  fnun  the  up- 
per estate  over  tiie  lower.  It  is  the  settietl 
law  of  this  state  that  the  natural  flowage  of 
watw  from  the  upper  estate  is  a  natural 
servitude  whloh  the  owner  of  the  lower  es- 
tate must  bear.  Boyd  v.  GonkUn.  M  Mich- 
K83,  20  N.  W.  Rep.  506.  In  that  caw  Justioe 
Campbell  ably  and  exhaustively  discussed 
both  the  principle  and  the  outtioritles,  and  ai^ 
rived  at  the  otwolnalfHi  that  "the  adjoining 
owners  owe  mutual  dutles,r-tiie  uie  to  re- 
ceive the  natural  flow,  and  the  other  not  to 
lujuriously  change  its  oondltlon.''  The  facts 
in  that  cose  are  similar  to  those  In  tiie  prps- 
ent  case.  We  are  in  oittre  oooord  with  the 
rule  there  laid  down,  which  seems  to  us  to 
be  founded  In  good  sense  and-reastm.  It  Is 
not  necessary  that  this  flowage  be  In  a  nat- 
ural water  course  with  well-deflned  banks. 
If  this  were  so,  the  plaintiff's  case  would  be 
Bomewhat  doubtfid.  It  la  snfBdent  If  the  wa- 
ter, in  Its  natural  flowage,  siweiuls  over  the 
land  of  tbe  lower  estate;  otherwise^  the  own- 
er of  the  lower  estate  nd^t  oonstmct  a  dam 
whloh  would  entirely  ruin  the  tipp»  estatf*. 
There  is  nothing  to  bidieate  that  tiie  i^alntiff 
has  increased  the  natural  flowage  of  water, 
or  has  In  any  manner  changed  its  oondlUna 
to  the  detriment  of  the  defendant 

2.  As  already  intimated,  we  think  the  proofs 
hardly  sustain  the  allegation  of  a  natural 
vrell-defined  water  eourse.  If  there  were 
such  a  water  course,  then  tiie  plaintiff's  rtii^t 
to  Its  nse.  under  all  the  authorities,  would  be 
undoubted.  This  ditch,  or  arttfldsl  water 
course,  was  ninde  more  than  *2ti  years  before 
the  alleged  ti'uspusa  was  oommltted,  tiy  tlip 
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aotiulesceoco  <tf  the  defendant,  bj  a  oranmon 
aervetomt  betwem  him  and  otbers  Interest- 
ed, and  at  the  (XHnmon  expoise  of  them  alL 
Tbe  conBtmctlon  of  a  bl^waj  tendered  the 
colrert  neoesury  to  carry  the  water  from 
(he  platntUTs  land.  The  ditch  was  connected 
with  the  tjolrert  for  that  purpose.  At  varl- 
oos  times  idahitlfl  and  otheiv  assisted  In 
deanlns  It  out  for  the  conunon  benefit  of  all, 
indudlnx  the  defendant.  Without  objection 
defendant  permitted  this- water  to  so  flow  for 
Qr»  20  years.  Voder  these  <drcunistaiioe8 
we  think  the  plalnllfl  aoqolred  a  right  by  prfr- 
tcriptlon  to  have  the  water  from  his  land 
flow  throu^rh  the  ditch.  Gregory  r.  Bush,  64 
Mich.  37,  3i  N.  W.  Bep.  »0.  That,  also,  was 
a  case  of  the  flowage  and  disposition  of  eur- 
fsce  water.  A  aluloe  or  culvert  had  been 
maintained  for  upwards  of  25  years,  through 
which  the  water  had  flowed  onto  Gregory's 
Innd  through  a  ravine.  It  was  there  held 
that  there  was  no  natural  water  course,  but 
that  the  complainant  had  a  right  by  prescrip- 
don.  We  think  that  case  rules  this. 

3.  At  the  commeucooent  of  the  trial,  de- 
fendant objected  to  the  Introduction  ctf  any 
evidence  on  the  ground  that  no  cause  of  ac- 
tion Is  stated  in  the  declaration.  The  objec- 
tion was  not  well  fotmded.  The  declaration 
alleges  (I)  a  natural  flow  from  plaintUC's  land 
over  thoae  of  the  defendant;  (2)  that  plain- 
tiff had  a  lawful  easement  and  rl^t  of  way 
for  that  poriKne;  and  quite  minutely  sets 
forth  tacts  upon  which  the  right  Is  claimed. 
The  declnrati<m  was  framed  upon  the  theory 
that  there  was  an  original  channel,  which  had 
been  widened,  deepened,  and  used  for  more 
than  30  years.  Undnr  it  a  recovery  could  b<) 
bad,  whether  the  proofs  showed  a  natural 
water  course,  well-deflned,  or  whether  It  were 
an  artifldal  one,  to  which  the  plaintiff  had  ob- 
tained a  ri^t  by  Maefr,  or  whether  there  was 
a  natural  flow  over  the  land  without  a  chan- 
nel, natural  or  artificial.  It  was  entirely 
proper  to  set  forth  all  these  claims  In  the 
declaration.  If  the  defendant  hod  desired 
more  spedflo  allegations,  he  should  have  de- 
murred. 

4.  There  was  no  variance  between  the  dec- 
laratlon  and  the  proof.  It  requires  no  argu- 
ment to  show  that  the  latter  sustain  the  for- 
mer. 

5.  DefHidant  offered  In  evidence, three  pho- 
tograi>hic  views  of  the  culvert  and  vicinity, 
but  they  were  rejected.  The  ruling  was  cor- 
rect. These  views  are  not  made  a  part  of  the 
bill  of  exceptions,  and  therefore  need  not  be 
OHUldered.  They  were  produced  by  the  de- 
fteidant's  counsel  upon  the  hearing,  and  au 
examination  convinces  us  that  they  would 
have  been  of  no  assistance  to  the  Jury. 
Uoreover,  they  were  taken  over  a  year  after 
the  cause  of  action  arose,  and  there  was  no 
proof  of  th^r  accuracy.  The  ruling  of  the 
court  rejecting  them  was  therefore  correct 

9.  At  the  close  of  the  proofs  the  defendant 
requested  that  the  Jury  take  a  view  of  the 
Iffemisea.  Such  view  was  not  s  matter  of 
v^N.w.no.4— 24 


ri^t,  bat  was  in  the  discretion  of  the  court. 
It  was  not,  therefore,  error  to  refuse  it.  W» 
deem  it  unnecessary  to  refer  to  the  other  as- 
signments of  error.  A  careful  examination 
coQvinoes  ns  that  there  is  no  error  in  the  reo- 
ord.  JudgmiHit  afflzmed.  His  other  jusdcas 
concurred. 


LOTH  T.  FBIBDBRICE  et  sL 
(Suprsnw  Court  of  Midiigan.  Jnne  1,  1888.) 

HsROBR— Bqititablb  Uoktqaob  —  RiOBT  or  Bs- 

DRHPTION — EvinSHOl. 

1.  A  bill  alleged  that  defendanfR  anc«8tor» 
F.,  had  takea  in  his  own  name,  as  aeGnrity  for 
a  loan,  certain  property  bought  by  coupIalnaQt, 
and  that  a  land  contract  was  executed  \a 
which  F.  agreed  to  sell  the  property  to  plaintiff 
on  paymMit  of  the  sum  loaned.  SHd,  tluit  snch 
arraogement,  if  made,  was  merged  in  a  lease 
of  the  property  made  br  F.  to  complainant, 
and  in  a  release  by  whlcn  the  latter,  in  terms, 
released  F.  "from  all  the  condltionB  aud  cove- 
nants <m  his  part  to  b«  performed,  mmtslned'* 
in  said  contract,  and  the  tntoitlon  of  which 
release  was  stated  to  be  "to  cancel  and  annul 
tiie  said  contract  wholly." 

2.  The  attorney  who  drew  the  lease  and 
release  testified  ttuit  the  lease  was  sabstituted 
for  the  contract  by  mutual  consent,  and  that 
he  explained  to  complainant  that  thereafter  he 
wonld  liave  no  legal  rights  In  the  premtaes. 
The  attorney  also  testified  that  at  that  time 
F.  verbally  agreed  to  coovev  the  land  to  com- 

Elalnant  if  he  should  pay  the  money  paid  out 
y  F.  within  the  time  limited  by  the  former 
contract  of  sale,  but  that  it  was  understood 
Chat  this  agreement  did  not  legally  bind  F., 
and  that  complainant  mnat  depeud  on  F.'s 
word  of  honor.  Complainant  mnde  no  offer  of 
payment  within  the  time  limited  by  the  con- 
tract. Htid,  that  complaioant  was  not  entitled 
to  the  land  on  paymwt  of  the  anm  advanced 
by  F. 

Appeal  from  circuit  court,  Marquette  coun- 
ty, in  chancery;  John  W.  Stone,  Judge. 

Bill  by  Gustave  M.  Loth  against  Eleanoni 
Friederick,  John  Friederidk,  Henry  Fried- 
erick,  and  Anthony  Friederick.  From  a  de- 
cree for  defendants,  complainant  appeals. 
Affirmed. 

The  material  allegations  of  the  bill  filed 
In  this  cause  are  as  follows:  In  1882  com- 
plainant applied  to  one  Ignata  Friederick 
for  a  loan  of  $1,100  to  purchase  lot  No.  28 
in  the  village  of  Isbpeming,  and  for  a  fur- 
ther loan  to  assist  iiim  in  erecting  a  store 
building  on  the  lot  Friederick  loaned  him 
the  $1,100,  taking  the  title  in  his  own  name 
as  security.  Afterwards  Friederick  loaned 
him  $1,800  for  the  erection  of  the  buUding, 
and,  in  addition  thereto,  complainant  used 
$000  of  bis  own  money  for  the  same  pur- 
pose. Complainant  took  possession  of  the 
property,  and,  after  the  erection  of  the 
building,  moved  Into  it,  using  the  first  floor 
as  a  store,  and  the  second  as  his  dwelling. 
February  1.  1883,  Friederick  and  complain- 
ant execute<l  the  ordinary  land  contract, 
by  whitrh  Friederick  agreed  to  sell  to  com- 
plalnaut  the  lot  for  $2,000,  to  be  paid  in 
six  equal  annual  payments,  the  first  to  be- 
come due  and  payable  Febnioiy  1,  1884, 
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with  interest  at  10  per  cent  When  the 
flist  two  payments  became  due,  Prledertck 
waived  them.  September  2,  1885,  Friederick 
asked  complainant  to  surrender  the  con- 
tract, and  accept  a  new  one,  calling  for  a 
monthly,  instead  of  a  quartw-yearly,  pay- 
ment of  interest  Complainant  expressed 
his  reluctance  to  so  change  the  contract 
imd  thereupon  Friederick  threatened  to  for- 
feit the  contract  and  put  him  and  his  fam- 
ily into  the  street,  without  a  home.  Fearing 
that  Friederick  would  carry  out  his  threat 
he  consented  to  cimnge  the  contract  and 
went  with  Friederick  to  the  office  of  A.  B. 
E3drldge,  where  it  was  arranged  that  Fried- 
erick should  thereafter  pay  the  taxes  and 
Insurance,  and  complainant  should  pay  a 
fixed  sum  per  month,  sufficient  to  cover 
the  taxes  and  insurance,  and  10  per  cent. 
Interest  on  the  $2,900.  A  release  of  the  old 
contract  was  agreed  upon,  and  Mr.  Eldridge 
was  to  at  once  prepare  the  release  and  the 
new  contract  as  agreed  upon.  Mdrtdge 
prepared  the  release,  but  instead  of  pre- 
paring a  new  contract  prepared  a  lease  for 
six  yean  at  a  montii^  rental  of  ¥30.  The 
release  was  signed  by  complainant  and  his 
wife,  and  contained  the  following  language: 
"We  have  rdeased,  and  by  these  presents 
do  rtHeaaa,  the  said  Ignatz  Friederick  from 
all  tbB  oondltlona  and  covenants  on  his  pan 
to  be  performed,  contained  In  a  certain  land 
cwtract  bearing  date  Febroary  1,  1883, 
*  *  *  It  being  file  Intention  herein  to  can- 
cel and  annul  the  said  contract  wholly." 
The  lease  was  execated  at  Uie  same  time, 
bat  It  Is  unneceaaary  to  state  Its  prorlslons. 
At  the  same  time  complainant  executed  to 
Friedolck  a  note  tor  $100.19,  which  was 
then  doe  fbr  Interest  taxes,  and  Insnrance. 
When  said  note  fdl  due,  complainant  rp- 
slsted  payment  on  the  ground  that  Fried- 
erick had  not  delivered  to  him  a  new  con- 
tract as  agreed  upon.  Friederick  refosed 
then  to  give  a  written  promise,  but  made 
a  verbal  promise  to  conv^,  and  acknowl- 
edged that  he  held  the  title  to  said  prem- 
ises as  security,  and  promised  that  com- 
plainant ml£^t  have  six  years  In  whldi  to 
pay  tbe  debt  and  he  ttterenpon  paid  said 
note.  Friederick  died  June  20.  1886.  Com- 
plainant paid  the  rent  and,  at  the  expira- 
tion of  the  lease,  defendants,  who  are  the 
heirs  at  law  of  Friederick,  refused  to  rec- 
ognize his  rights  ther^n,  and  commmced 
proceedings  to  eject  him  ttom  the  premises. 
The  prayer  of  the  bill  Is  th^t  defendants 
be  decreed  to  conv^  to  him,  upon  paymmt 
of  the  said  debt,  the  lot  In  question.  The 
answer  admits  the  execution  of  tiie  deed 
to  Friederick,  the  contract  the  release,  and 
the  lease,  but  denies  all  the  other  material 
allegations  In  the  Ull.  The  case  was  heard 
In  the  open  court  and  a  decree  entered,  dls- 
ndsslng  the  bllL 

W.  8.  BDl,  tor  appellaat  Ball  &  Hanscomn 
for  appellees. 


GRANT,  J.,  (after  stating  Qie  facts.)  Mr. 
Friederick  paid  the  mtlre  purchase  price  for 
the  land  In  question,  after  having  taken  an 
opticm  for  which  he  paid  $50.  It  Is  evident 
ttiat  he  intended  to  convey  the  title  to  Mr. 
Loth,  with  whom  he  was  very  friendly.  Mr. 
Loth's  testlmtmy  as  to  the  arrangement  and 
as  to  what  was  said  between  him  and  Fried* 
eric^  is  Incompetent  under  the  statute,  be- 
cause of  the  death  of  Mr.  Frelderick.  Aside 
from  this,  the  evidence  Is  not  entirely  satis- 
factory that  Mr.  Friederick  loaned  the  mon- 
ey, and  took  the  title  as  security.  It  Is  un- 
necessary, however,  to  determine  tliis  ques- 
tion, because  the  arrangement  whatever  it 
was.  became  merged  in  the  release  and  lease 
of  8ei)tember  1,  188S.  Stronger  language 
than  that  of  the  release  could  not  well  be 
used  to  indicate  the  Intention  of  the  parties 
to  smrender  all  the  rights  that  either  had 
under  the  land  contract  and  any  verbal  ar- 
rangement made  in  connection  therewith. 
Complainant  was  at  that  time  behind  In  the 
payment  of  both  principal  and  Interest  to  an 
amount  exceeding  $1,000.  Acoording  to  his 
own  testimony  he  liad  expended  upon  the 
property  but  $450.  He  introduced  a  bill  of 
items  for  this,  made  up  entirely  from  mon- 
ory,  and  without  a  sln^e  date  to  show  when 
they  were  fumidied,  or  when  the  work  he 
charged  for  was  done.  The  proofa  fail  to  sus- 
tain the  allegation  in  his  bill  that  he  was  in- 
duced by  fraud  or  duress  to  sign  the  release 
and  lease,  or  that  there  was  any  agreement 
at  that  time  to  give  him  a  written  contract 
for  a  deed  from  Friederick  for  ^900.  The 
note  was  given  by  him  to  Friederick  In  settle- 
ment of  past-due  interest  taxes,  and  insnr^ 
once.  Mr.  Eldridge,  the  attorney  who  drew 
the  papers,  was  present  at  thdr  execatlmi, 
and  took  the  acknowledgment  of  both  com- 
plainant and  bis  wife.  The  negotiations  wwe 
entirely  friendly.  Mr.  Eldri^  ex^alned  to 
oomplainont  the  effect  of  the  pap«s.  Mr. 
Friederick  said  to  complainant  that  he  did 
not  believe  he  would  be  able  to  carry  out  his 
ocntract  ami  proposed  that  he  would  glre 
him  a  lease  for  six  years.  If  he  would  surren- 
der It  After  oonsidemble  talk  this  was 
agreed  to,  and  Mr.  Eldridge  went  to  his  of- 
fice, and  drew  the  papers.  He  explained  to 
both  complainant  and  his  wife  that  Oiey 
"(V'ould  have  no  legal  right  in  the  premises  aft- 
er the  pap^  were  executed.  Mr.  Friederick 
then  promised  complainant  verbally,  ttiat  If 
he  would  pay  the  $2,900  within  the  time  pro- 
vided by  the  omtraot  of  sale  be  would  con- 
vey the  land  to  him.  But  It  was  expressly 
understood  and  explained  that  there  was  no 
legal  obligation  to  do  so,  and  that  he  must  de- 
praid  entirely  upon  Mr.  Fried«lck%  word  of 
honor.  The  cmtraot  at  that  time  bad  abont 
four  years  to  run.  Oomplalnant  made  no  of- 
fer of  paymoit  either  to  Mr.  Fried^cfc.  In 
his  lifetime,  or  to  his  h^rs,  at  the  expiration 
of  the  four  years.  Mr.  H.  O.  Toung,  who 
was  the  attorney  for  complainant  In  the  suit 
brou^t  upon  the  note,  and  who  is  a  witnosn 
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for  complainant  In  thla  salt,  testlfled  tbat 
complainant  then  claimed  tbat  Mr.  Frtederlck 
was  to  baTe  IncorptH^ted  In  the  lease  an 
agreem«it  glTlng  blm  a  certain  length  of 
tune  to  redeem  the  property.  Mr.  Friederick 
denied  this:  "He  said  he  wanted  to  make  an 
end  of  the  other  oontract.  He  said  that  bi 
what  he  made  the  change  for, — to  get  an  end 
of  the  cwtract  Loth  waa  behind  La  maUng 
blB  paymenta,  and  be  wanted  to  end  It,  and 
still  kept  saying:  *If  yoa  want  It  now,  yon 
can  have  It  at  that  price.*  *  *  *  X  know  I 
didn't  tell  complainant  tbat  any  promise  that 
Friederick  had  made  Terbally— a.  promise  to 
give  a  oontract— was  good,  and  am  very  cer- 
tain tbat  Friederick  never  made  any  at  that 
time,  but  kept  refiudng  to."  This  note  waa 
due  In  60  days,  and  was  paid  November  27, 
188S.  Complainant,  upon  the  advice  of  his 
attorn^,  then  paid  the  note.  He  tlien  knew 
that  the  verbal  promise  was  v<rid,  and  could 
not  be  enforced.  If,  by  mistake  or  fraud,  the 
agreement  to  convey  was  omitted  from  the 
lease,  cwnplainant  should  promptly  have 
taken  «tep»  ^ther  to  reform  the  lease,  or  to 
surrender  It,  and  rely  upon  the  original  con- 
tract. But,  as  already  stated,  there  was  no 
agreement  to  Insert  it  in  the  lease.  The  de- 
cree la  affirmed,  with  coats.  The  other  Jus- 
ttoBB  ooDOiunred. 


PBOn^B  T.  WHEELER. 

(Bmawiw  Court  of  Michigan.  June  1,  1803.) 

XsTOXiOATi.yo  LiqciOKS— Salr  on  Bukdat  —  Com- 
plaint— Pkejcdicb  or  Jl'kok. 

1. 8  How.'St.  {  2283e,  requires  saloons  and 
other  places,  except  drug  stores,  where  intoxi- 
cating ugoora  are  sold,  to  be  closed  on  the  first 
day  of  uie  week,  commonly  called  "SuDtlar." 
ffoJ,  that  a  complaint  for  violation  tbereof  is 
sufficient  which  charges  that  defendant  wna 
the  proprietor  of  a  place  where  intoxicating  liq- 
oora  were  sold,  said  place  not  being  a  drag 
•tore,  and  that  on  a  stated  day,  which  was  the 
first  day  of  the  week,  commooly  called  "Sun- 
day," she  kept  her  said  place  open,  and  did  not 
keep  It  closed,  as  required  by  law. 

2.  In  a  proseentioo  for  keeping  a  saloon 
open  on  Sunday,  a  juror  testified  on  his  voir 
dire  that  he  had  always  been  "down  on  Uquor 
■eliing;"  that,  when  ritting  as  a  juror  in  a  case 
where  a  liquor  seller  was  interested  as  defend- 
ant or  a  witness,  he  had  a  prejudice  against 
audi  person,  and  that,  in  the  case  of  respondent, 
he  could  not  say  that  such  prejudice  would  be 
entirely  removed.  To  the  court  he  said  tbat 
he  would  not  be  prejudiced  against  a  liquor 
dealer  by  reason  of  his  business;  but  he  was 
prompted  bj  the  prosecuting  attoriiej,  who  stat- 
ed that  it  was  his  understanding  that  the  juror 
waa  prejudiced,  not  against  the  person,  bat 
ajRiiniit  the  busluess.  Held,  that  a  peremptonr 
challenge  to  the  Jnior  should  have  been  al- 
lowed. 

Brror  to  circuit  court,  Hllladale  connQr; 
Victor  H.  Lane,  Judge. 

May  Wheeler  was  convicted  of  keeping  a 
saloon  open  on  Sunday,  and  she  appeals. 
Iterened. 

Ware  &  Price  and  Wm.  C.  Chadwlck,  for 
appellant  A.  A.  Ellis,  Atty.  Gen.,  and  Spen- 
cer IX  Bishqpp.  Proa.  Atty.*  for  the  People. 


MONTGOMERT,  J.  The  respondent  was 
conWcted  of  keeping  open  a  saloon  on  Sun- 
day. She  has  appealed  to  this  court,  and 
assigns  numerous  errors. 

1.  It  is  contended  that  the  complaint 
charged  no  otteaae.  The  complaint  charged 
that  she  was  the  proprietor  of  a  place  where 
spirituous  and  intoxicating  liquors  were  by 
her  kept  to  be  sold,  said  place  not  being  a 
drug  store,  and  that  She  did,  on  the  20th  day 
of  Novembn-,  1800.  tliat  being  the  first  day 
of  the  week,  commonly  called  "Sunday," 
keep  her  said  place,  where  said  spirituous 
and  intoxicating  liquors  were  by  her  afore- 
said sold,  open,  and  did  not  ke^  her  said 
place  of  budness  closed,  as  required  by  law. 
This  charges  the  offense  substantially  as  de- 
scribed by  the  statute.  Section  22S3e,  3  How. 
St.,  provide*  as  follows:  "All  saloons,  res- 
taumnts,  ban,  In  taverns  or  elsewhere,  and 
all  other  places,  except  drug  stores,  where 
any  of  the  liquors  mentioned  In  this  act  are 
sold  or  kept  for  sale,  either  at  wholesale  or 
retail,  shall  be  closed  on  the  first  day  of 
the  week,  commonly  called  'Sunday.* "  TMs 
complaint  was  suffideaL  People  t.  Robblns. 
70  Mich.  130.  37  N.  W.  Eep.  024.  The  coses 
dted  by  coonael  in  support  of  the  objections 
—People  T.  Onmmons,  S0  Mich.  544,  23  N. 
W.  Rep.  21fi;  People  t.  Haas,  79  Mich.  409, 
44  N.  W.  Rep.  828— bare  no  applicatloo,  as 
they  were  prosecutions  for  carrying  on  the 
budneas  without  having  paid  the  tax  re- 
quired by  law,  and  were  under  other  sec- 
tions of  the  statute,  requUing  different  aver- 
ments. 

2.  Exceptl<m  was  token  to  the  refusal  ot 
the  trial  judge  to  allow  a  peremptory  chal- 
lenge to  certain  jurors  on  the  ground  of  Uas. 
The  caae  of  Juror  MetcaU  will  be  sufficient 
to  lUostrate  the  tendency  ot  the  rulings.  On 
his  examination  on  the  voir  dire  he  was 
a^Led:  "Quesdon.  Have  you  any  prejudice 
against  persons  engaged  in  the  liquor  traffic? 
Answw.  I  dim't  know  but  what  I  have.  Q. 
Yon  think  yon  have,  do  yon?  A.  Yes,  air; 
I  might,  a  little  of  that  nature;  Q.  Well, 
would  you.  If  that  appears  here,  would  that 
prejudice  you  against  her,  and  against  her 
testimony,  for  instance,  If  she  Should  be 
Bwom  08  a  witness?  A.  No,  sir;  I  don't 
think  It  would.  Q.  Yon  think  you  liave  a 
prejudice  against  persona  engaged  In  that 
buduess?  A.  Yes,  dr.  Q.  Why  do  you  think 
yon  hare  such  prejudice,  and  state  tbat  you 
would  not  have  prejudice  against  the  re- 
spondent If  you  should  find  that  she  was 
engaged  In  the  same  bmdness?  A.  Well,  I 
have  always  been  down  on  Itqnor  selling. 
Q.  I  suppose  you  mean  tqr  that  you  are 
down  on  liquor  selling  any  way,  whether 
it  Is  legal  or  illegnl;  Isn't  tbat  true?  A.  Yea. 
air;  It  Is,  to  a  certain  extent  Q.  Now,  you 
don't  feel  free  and  unbiased  towards  the 
pe<9le  who  are  engaged  In  selling  liquor? 
A.  No;  I  don't  know  as  I  do.  Q.  Have  you 
a  sort  of  prejudice  against  such  people?  A. 
Yes.  sir.  Q.  Now,  If  that  is  so.  why  Is  It 
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that  you  say  here  now  that  yon  wonld  not 
bare  a  prejudice  asainst  the  respondent  If 
you  should  learn  from  the  evidence  here, 
or  otherwise,  that  she  was  Migaged  In  the 
same  busluess,— why  would  not  that  prejn- 
dice  extend  to  her  as  It  does  to  others  en- 
gaged In  that  business?  A.  Well,  I  don't 
know  but  what  I  might  be  a  Uttle  prejudiced. 
Q.  Mr.  Metcalf,  when  X  first  asked  yon  about 
this  matter,  not  a  very  great  while  ago,  yon 
said  you  were  prejudiced  against  people  who 
wero  engaged  In  selling  liquor.  Then  you 
further  sold  that  you  would  not  be  preju* 
diced  against  this  respondent  If  yon  should 
learn  that  she  was  engaged  in  the  same 
business.  Then  afterwards  you  sold,  In  your 
last  answer,  that  you  might  be  prejudiced 
against  her  somewhat,  or  a  Uttle  prejudiced 
against  her,  or  words  to  that  effect.  Now, 
Is  there  anything  special  In  the  case  which 
would  lessen  your  prejudice  against  this 
respondent  particulaiiyT  A.  I  don't  know 
as  there  Is.  I  have  always  been  down  on 
Uquor  selling.  Q.  Now,  when  you  are  sitting 
upon  the  trial  of  a  case  where  a  liquor  seller 
Is  Interested  as  a  defendant  or  a  witness, 
you  hare  a  prejudice  against  that  person, 
do  you  not,  on  account  of  the  business  In 
which  they  are  engaged?  A.  Yes,  sir.  Q. 
And  you  can  say,  can  you,  that  that  preju- 
dice would  be  removed  entirely,  or  at  all. 
In  the  case  of  this  respondent?  A.  I  don't 
hardly  believe  It  would  be."  On  a  further 
examination  by  the  court  he  somewhat 
modified  his  statement,  and  stated.  In  an- 
swer to  a  question  by  the  court,  that  If  the 
rights  of  such  a  person  came  up  to  be  adjudi- 
cated, and  he  was  called  upon  to  pass  upon 
such  rights  as  a  Juror,  he  would  not  be  preju- 
diced against  them  by  reason  of  the  fact  that 
they  were  engaged  in  that  business;  but  be- 
fore this  answer  was  given  he  was  prompted 
by  the  prosecuting  attorney  by  the  state- 
ment, "I  don't  understand  he  has  a  preju- 
dice against  the  person,  but  the  bu^ness." 
We  feel  constrained  to  hold,  under  the  rul- 
ings of  this  court  In  Thelsen  v.  Johns,  72 
Mich.  285,  40  N.  W.  Rep.  727,  and  Brockway 
r.  Patterson,  72  Mich.  122.  40  N.  W.  Rep. 
102,  that  this  juror  was  rendered  Incom- 
petent by  his  voir  dire  examlnatlcm,  and  that 
the  chailmge  for  cause  should  have  been 
allowed.  The  other  questions  presented  are 
not  liable  to  arise  upon  a  new  trial.  The 
Judgment  la  reversed,  and  a  new  trial  or- 
dered. The  other  Justices  ctmcurred. 


JBNKS  V.  HORTON. 
(Sopreme  Gout  of  Michigan.  June  1,  1808.) 
Lira  Tbsaitt— LiiBiLiTT  tor  Taxes— Reckivbr. 

1.  The  fact  that  a  reversioner,  occupying 
jointly  with  a  life  tenant,  mortgages  the  rever- 
iktm,  agreeing  with  the  mortgagee  to  pay  the 
taxes,  does  not  relieve  the  tenant  of  that  duty. 

2.  A  receiver  should  not  be  appointed  oo 
ftoootut  of  anpidd  taxes  In  such  a  caseu 


Appeal  from  drcult  court,  St  Clair  coun- 
ty, In  chancery;  Arthur  L.  Canfleld,  Judge. 

Bill  by  William  U  Jenks  against  Rebecca 
Horton  to  establish  a  lien  for  taxes  paid  by 
complainant  on  certain  premises,  and  to  com- 
pel the  payment  of  other  taxes  assessed  oa 
said  premises.  Decree  for  complainant  De- 
fendant appeals.  Modified  and  affirmed. 

The  agreed  facts  in  this  case  are  as  fol- 
lows: (1)  Prior  to  May  8,  1868,  the  ownei^ 
ship  of  the  land  was  In  Rebecca  Horton,  as 
^tldow  of  Nelson  D.  Horton,  deceased,  and 
Carios  D.  Horton  and  Maiy  B.  Beard,  the 
children  and  heirs  at  law  of  Nelson  D.  Hor- 
ton, and  that  the  property  was  the  home- 
stead of  Nelson  D.  Horton.  (2)  May  8,  IStiO. 
the  said  Carlos  D.  Horton  and  Mary  K. 
Beard  gave  to  Rebecca  Horton  a  life  lease 
of  said  premises.  (3)  By  simdir  and  mesne 
conveyances  the  title  of  Carlos  D.  Horton 
was  conveyed  to  Frances  S.  Farrond.  (4> 
May  22,  1884,  Frances  S.  Farrand  conveyed 
the  interest  acquired  from  Carios  D.  Horton 
to  Etta  M.  Beard,  and  upon  the  same  flay 
the  said  Etta  M.  Beard  gave  to  B.  C.  Far- 
rand a  mortgage  on  the  entire  reversUui  for 
$918.00,  to  secure  the  purchase  price  of  the 
Interest  conveyed  to  her;  that  said  mortgage 
contained  a  covenant  on  the  part  of  the 
mortgagor  to  pay  all  taxes  assessed  upon 
said  premises.  (5)  Said  mortgage  was  as- 
slgued,  June  16,  1884,  to  George  S.  Barrett, 
and  by  him  foreclosed  for  the  Interest  ac- 
crued and  unpaid;  the  sale  taking  place  Feb- 
ruary 27,  ISSG,  and  a  sheriff's  deed  being 
made  to  George  S.  Barrett  Redemption  ex- 
pired. (6)  May  7,  1SS7.  the  said  George  S. 
Barrett  conveyed,  by  ordinary  quitclaim,  the 
said  premises  to  B.  C.  Farrand  and  W.  L. 
Jenks,  and  on  the  18th  day  of  September. 
1880,  the  said  Barrett  executed  In  person  a 
conveyance  by  quitclaim,  in  usual  form,  of 
the  said  premises  to  the  same  grantees,  and 
the  said  Farrand  conveyed  by  ordinary  war- 
ranty deed,  except  as  against  existing  tax 
claims  and  mortgages,  his  Interest  in  the  said 
premises  to  Sheldon  A.  Wood,  on  September 
23,  1880,  and  after  the  filing  of  the  original 
bill  in  tills  case  the  said  Sheldon  A.  Wood 
conveyed,  without  covenants,  lila  int^est  In 
the  said  premises  to  complainant.  (7)  Sep- 
tember 20,  1886,  the  said  George  S.  Barrett 
redeemed  the  said  premises  from  the  sale 
made  for  unpaid  taxes  of  1882  and  1883,  pay- 
ing therefor,  for  the  taxes  of  1882,  the  sum 
of  $84.00,  and.  for  the  taxes  of  1883,  $71.14. 
(8)  September  27,  1887,  the  said  B.  C.  Far- 
rand and  W.  L.  Jenks  redeemed  for  the  taxes 
of  18S4,  paying  therefor  $62.94;  September 
25,  1888,  the  said  parties  redeemed  for  the 
taxes  of  1885,  paying  therefor  $68.70;  Sep- 
tember 27,  1880,  the  said  Jenks  and  Wood 
ivdeemed  for  the  taxes  of  1886,  paying  there- 
for $71.56;  and  all  the  rights  of  said  Barrett 
for  taxes  paid  were  traiuferred  to  said  Far- 
rand and  Jenks,  and  llie  rlgbts  (tf  said  Far^ 
rand  and  Jenks  transferred  to  Jenks  and 
Wood,  and  the  rights  of  said  Wood  tnui»- 
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ferred  to  said  complainant  by  assignment. 
(9j  At  the  time  of  flUug  the  original  bill  there 
w«re  the  ordinary  city,  state,  and  county 
taxes  assessed  upon  said  premises  for  the 
rrara  18S7,  1888.  and  1SS9.  In  aU  amounting 
to  upwards  of  $131,  unpaid.  <10>  Said  Re- 
becca HortoD  has  occupied  a  portion  of  the 
premises  continuously  since  the  life  lease 
Siren  to  her  in  May,  1869,  and  has  not  paid 
aor  taxes  assessed  thereon,  beginning  with 
ttie  year  1882.  (11)  From  September  1,  1880, 
to  January  20,  1880,  Etta  M.  Beard  and  her 
fiiiDlly  oocupled  the  property  described  In 
the  bill  as  a  home;  Mrs.  Horton  aleo  llrlng 
there  during  the  same  time.  The  court  en- 
tered a  decree  that  the  complainant  had  a 
lien  niMin  the  life  estate  of  the  defendant  for 
the  taxes  of  1882  to  1886,  InclnsiTe^  which 
bad  been  paid  by  the  complainant  and  his 
assignors,  and  for  the  unpaid  taxes  of  1887, 
1^  and  1889;  that  she  pay  the  amount  of 
foch  taxes  within  00  days  after  aerrlce  upon 
hw  of  a  certified  copy  of  the  decree,  and 
that,  in  default  thereof,  her  Interest  be  sold 
by  the  sheriff  of  the  county,  In  the  manner 
ptoTtded  for  the  sale  of  real  estate  on  execn* 
timi,  for  the  taxes  to  and  ln<andlng  tlie  year 
ISStt;  and  that.  In  deCault  of  th«  paymoit  ot 
the  taxes  for  the  subsequent  years  ftbore 
named,  s  xeaArts  be  appointed  to  receiTe 
file  rents  and  profits  <tf  the  premises  tm  ttie 
purpose  of  paying  such  taxes. 

A.  S.  Ghadwtclc  for  appellant  P.  H. 
Phinips,  for  appellee. 

GRANT,  J.,  (after  stating  the  facts.)  De- 
ftndsnfs  connsel  Insist  (1)  that  com^alnant 
has  no  lien  or  ti&t  of  action  for  the  taxes 
prior  to  and  Including  1886;  and  (2)  under 
oor  system  of  taxation  complainant  is  not 
entitled  to  a  rec^To:  for  the  unpaid  taxes. 

t  It  is  conceded  Uiat  ttw  law  inuKwes  ap- 
«  a  life  tenant  tiie  dut7  to  pay  thoraxes 
assessed  upon  the  land.  It  is  Insisted,  bow- 
erer,  that  the  personal  coyeoant  of  the  re- 
TenioneF  in  the  mortgage  to  Frances  & 
Farrand  to  pay  the  taxes,  and  the  Joint  oc- 
cupancy of  tike  premises  by  the  defendant 
and  her  daughter,  tiie  revwdoner,  operated 
to  rellere  the  defendant  from  the  payment 
tbereof.  The  defendant  however,  was  a 
■tranger  to  the  agreement  between  the  re- 
Tndoner  and  B.  C  Farcand.  The  fact  that 
a  rerer^oner  mortgages  his  reren^n,  and 
hi  the  mortgage  agrees  with  the  mortgagee 
to  pay  the  taxes.  Is  not  of  itself  a  release  ot 
that  duty  on  the  port  ot  the  Ufa  tenant 
Had  there  been  a  contract  between  the  de- 
fendant and  her  daughter  which  the 
dan^ter  had  agreed  to  psy  the  taxes,  a 
diffeirat  question  would  have  been  present- 
ed, which  we  are  not  now  called  upcm  to  de- 
termine. A  purchaser  of  a  reversion,  either 
mortgage  or  absolute  conveyance.  Is  sub- 
rcgated  to  all  the  rights  of  the  original  re- 
TmtcKier  as  against  a  life  tenant.  The 
ngreed  fiifff  contain  notiilng  allowing  any 


Intention  or  agreement  to  release  defendant 
fiom  this  duty  to  pay  the  taxes.  The  de- 
cree, therefore,  covering  the  taxes  which  the 
complainant  and  his  assignors  have  piUd,  is 
affirmed. 

2.  In  New  York  the  practice  of  appointing 
receivers  in  slmlbtr  cases  prevnlls,  (Calms 
T.  Cifaabert  ft  Edw.  Gb.  312;  ^enberg  t. 
Ely,  00  N.  Y.  257;)  but  under  our  method 
of  enforcing  the  ccdlection  of  unpaid  tuxes 
upon  real  estate,  and  under  our  system  of 
foreclosing  Ileus,  we  do  not  think  the  ap- 
pointment of  receivers  the  proper  remedy. 
When  It  is  determined  by  adjudication  that 
d^endant  Is  under  obligation  to  pay  the 
taxes.  It  is  quite  probable  that  she  Wli  do 
BO.  The  appointment  of  a  receiver  is  a 
harsh  proceeding,  and  should  be  resorted  to 
only  In  extreme  cases.  In  this  re8[>ect  the 
decree  will  be  modified.  The  taxes,  however, 
for  the  years  named  are  past  due,  and,  if 
not  paid  within  60  days  after  service  upon 
the  defendant  of  a  certified  copy  of  fhls  de- 
cree, the  complainant  may  pay  tiiem,  and 
Indude  the  amount  thereof  In  the  sale 
dered  by  this  decree.  The  complainant  will 
recover  costs  of  court  b^ov,  and  tlie  de- 
fendant  costs  of  this  court  The  other  Jus- 
tices concurred. 


DAVIDSON  V.  KOLB  St  sL 
(Supreme  Goort  (tf  Michigan.  May  81,  189&> 

CoNVBKfllOS— EVIDEXCR— INHTIIUCTIOS*. 

1.  In  an  action  for  the  eouvereion  of  tliB- 
ber,  and  iron  dogs  used  to  hold  it  to{iether, 
which  plaintiff  claimed  had  been  stolen,  de- 
fendants admitted  pnrchaalng  seven  plece«  of 
the  timber  from  one  O.,  bat  denied  pl^atllTB 
claim  as  to  the  balance.  Hdd,  that  It  was  not 
error  to  permit  G.  to  tostify  that  lie  was  paid 
$15  by  defendants  for  the  seven  pieces. 

2.  Where,  in  such  case,  the  court  charges 
that  there  is  evidMioe  also  tiiat  soiBe  iron  dogs 
went  along  with  the  timber,  and  sot  into  de- 
fendants' possessioQ,  and  that  "I  thluli  in  fact 
defendants  acknowledge  that  there  are  some 
of  these  articles  In  their  possession,  and  have 
been '*  plaintiff  has  no  ground  for  complaint 

3.  Nor  Is  it  error  to  charge  ht  soch  ease 
that  inch  articles  "follow  the  same  mle  as  the 
Hmber.  The  damage  was  jast  what  the?  were 
actually  worth  at  that  time  and  place.  I  do 
not  know  how  many  ;:ou  will  find  that  the 
defendants  have  ever  had  anything  to  do 
with." 

4.  There  is  no  merit  In  an  objection  to  a 
charee,  in  such  case,  that  defendants  cannot 
be  chargeable  with  damages  on  account  of  any 

Ft  of  the  timber  except  anch  pnrt  as  they 
ve  act  a  ally  had  some  connection  with. 
6.  Where,  in  such  case,  the  jury  we  tiM 
that  the  burden  is  on  plaintiff  to  prove  his  case 
by  a  preponderance  of  evidence,  and  expressly 
directed  that  they  are  to  judge  of  the  facta, 
the  fact  that  in  several  Inatrnctiona  they  are 
told  that  they  must  be  "convinced"  of  certain 
facts  to  entitle  plaintiff  to  recover  Is  not  neo- 
essarily  misleading. 

Error  to  circuit  court,  Bay  county;  George 
P.  Cobb,  Judge. 

Action  by  Jiimes  Davidson  against  George 
Kolb,  Jr.,  and  Adam  Kolb,  as  Kolb  Bros., 
for  damages  for  tlie  conversion  ot  certain 
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personal  property.  There  was  a  verdict  In 
faror  of  plaintiff  for  a  part  only  of  his  claim, 
and  he  brlnss  error.  Affirmed. 

M^Donell  &  Hall,  for  appellant.  T.  A.  B. 
ft  J.  O.  Weadock,  foe  app^leeo. 

HOOKER,  0.  J.  Plaintiff  brought  trover 
against  defendants  for  a  quantity  of  timber, 
and  some  iron  dogs  used  to  fasten  the  tim- 
ber together  In  cribs,  which  were  lost  from 
his  storing  boom  In  tne  river.  The  defend- 
iints  admit  purcliaaing  seven  plec^  of  the 
timber  from  one  McGuffln,  but  d^iy  having 
anj-thlng  to  do  with  any  other  timber  be- 
longing to  the  plaintiff.  There  was  testi- 
mony tending  to  show  that  timber  to  the 
amount  of  several  hundred  dollars  was  stol- 
en from  plaintiff's  boom,  and  that  consider- 
ably more  tban  the  seven  stlclcs  were  put 
into  defendants'  building.  The  Judge  directr 
ed  the  Jtuy  to  find  a  verdict  for  the  value 
of  the  seven  sticks,  and  for  the  value  of  as 
much  more  timber,  if  any,  as  the  defend- 
ants  were  shown  to  have  converted.  The 
Jury  returned  a  verdict  for  the  plaintiff  for 
the  sum  of  $57.18,  the  amount  which  the 
seven  sticks  admitted  to  have  been  con- 
verted were  shown  to  be  worth.  The  plain- 
tiff appealed. 

John  McOuflbi,  a  witness  sworn  on  behalf 
of  the  defendants,  testified  that  he  sold  the 
seven  sticks  of  timber  to  the  defendants, 
and  was  permitted  to  state,  against  the  ob- 
jection of  plaintiff's  counsel,  that  he  was 
paid  915  for  them  1^  defendants.  Inasmuch 
as  the  plahitlff's  counsel  were  contoidlng 
that  the  d^endants  were  dishonestly  convert- 
ing the  tlmbo',  it  waa  proper  for  them  to 
show  how  much  they  had  received,  and  that 
they  got  It  In  an  apparently  honest  transac- 
tion, instead  of  by  theft,  as  seems  to  have 
been  contended.  It  was  a  part  of  the  res 
icestaa 

A  number  of  ernns  are  nsAgaei  upon  the 
diarge.  Among  other  things  aald  In  the 
charge  Is  the  following:  "Now,  there  la  evi- 
dence also— whatever  you  may  think  of  the 
evidence— tiiat  some  articles,  called  iron 
dogs.'  went  along  with  the  timber,  and  got 
into  the  possession  -  of  the  defendants.  I 
think,  in  fact,  the  defendants  acknowledge 
that  there  are  some  of  these  articles  in  their 
possession,  and  have  been."  Oertainty  this 
does  not  discredit  plaintiff's  witnesses,  as 
counsel  assert  And  the  Judge  proceeds  as 
fbllows:  "They  follow  the  same  role  as  the 
timber.  The  damage  Is  just  what  they  were 
actually  worth  at  that  time  and  place.  I 
do  not  know  how  many  yon  will  find  that 
the  defraidants  have  ever  bad  anything  to 
do  with."  No  error  can  be  found  In  this. 
The  Judge  practically  t(dd  the  Jury  to  give 
plaintiff  the  value  of  audi  dogs  as  they 
should  find  defendant  to  have  had.  The 
Oilid  objectloii  mode  to  the  cbatge,  vlx. 
"that  defMtdanta  could  not  be  chargeable 
with  any  damages  on  account  of  any  part 
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of  the  timber  except  such  part  as  they  have 
actually  had  some  connection  vrlth,"  Is  with- 
out merit  The  Judge  instructed  the  Jury 
tuat  actual  poasesaion  of  the  timber  by  the 
defendants  was  not  necessary  to  create  a 
liability,  and  that  if  they  in  any  way  abet- 
ted or  connived  with  Mr.  McGuffln  in  the 
taking  of  the  timber,  they  were  UaUe.  In 
several  places  the  Judge  instructed  the  Jury 
that  they  most  be  convinced  by  the  evi- 
dence, e.  g.:  "The  only  evldwoe  there  is 
of  that  matter  is  the  evidence  which  the 
plaintiff's  counsel  have  sought  to  show,  and 
may  be  drawn  from  the  drcnmstances  sur- 
rounding the  case.  You  must  take  Into  coa- 
slderatlon,  and  see  whether  there  is  enongh 
in  It  to  convince  you  defraidants  had 
any  connection  with  It  whatever."  Here  the 
assignment  of  error  stops  In  the  middle  of  a 
sentence,  which  continued  as  follows:  "Be- 
cause, if  some  one  was  taking  timtter  out  of 
there  nights,  and  removing  it  away,  and 
these  defendants  had  anything  to  do  with 
It.  altiwngh  not  personally  present  them- 
selves, If  they  were  In  any  way  assisting  or 
conniving  with  the  parties  that  were  doing 
It  *  *  *  they  are  llaUe  In  this  action." 
Again:  "It  you  do  not  find  that  the  pro[>er 
deduction  from  the  evidence  shows  yon  and 
convU^ea  you  that  they  had  something  to 
do  vrlth  those  other  sticks  that  he  says  he 
lost,  then  you  nmat  throw  them  out  of  the 
case."  Similar  use  of  the  term  "convince" 
was  made  in  other  portions  of  the  charge, 
but  as  a  whole  the  charge  was  fair.  The 
judge  sold  to  the  Jury  that  the  burden  of 
proof  waa  upon  the  plaintiff,  who  must 
prove  hl9  case  by  a  preponderance  of  evi- 
dence. He  asked  the  Jury  If  a  fair  prepon- 
derance of  the  evidence  convinced  them,  and 
said  tiiat,  If  not;  fbe  other  timber  must  be 
dropped  out  of  their  calculation  mtirely. 
He  expressly  called  attention  to  tlie  fact 
that«the  Jurois  were  to  Judge  of  the  tact, 
with  wWch  he  had  nothing  to  do,  and  there 
la  no  reason  for  a  jivor  of  aTerage  Intelli- 
gence being  misled.  Perhaps  the.  eleventh 
assignment  of  error  is  as  well  founded  as 
any.  Tlie  coort  said:  "Now*  the  quesUim 
comes  up  as  to  how  particular  the  proof  of 
the  amount  lost  must  be  to  authorise  a  re- 
covery. It  Is  dalmed  on  the  part  of  Hie 
plaintiff  that  tbey  are  not  h^  to  reiy  dose 
proof  of  the  amount  they  have  lost  AU  that 
I  can  say  about  that  Is— and  it  la  Uidaded 
In  the  genenl  rule  that  I  have  given  yon 
here— that  it  must  be  proved  In  such  a  way 
as  to  satisfy  your  Judgment  of  the  fact 
Ton  must  be  able  to  say,  after  looking  over 
the  evidence,  and  putting  the  evidence  all 
together,  and  locSsSng  It  all  ot«.  'I  am  con- 
vinced from  that  evidence  that  there  la  just 
80  much,'  and  the  amount  that  yon  azrlve  at 
from  Out  process  Is  the  amount  for  wblcb 
yon  can  render  a  verdict,  tf  you  can  find  that 
any  verdict  diould  be  rendered  at  all,  for 
that  part  of  the  property."  Perhaps  the 
statement  that  plaintiff  could  recover  for 
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DO  more  timber  than  the  Jury  could  And 
tliat  he  had  lost  would  hare  been  better 
tluiu  the  statement  that  the  Juror  must  be 
able  to  say  that  "I  am  couTlnced  from  the 
eridcuce  that  there  Is  Jost  so  mnch."  It  Is 
not  easy  In  the  midst  of  a  lengthy  charge  to 
alva^  choose  the  best  method  of  express- 
ing an  idea,  or  to  speak  with  absolute  ac- 
cnracy,  and  It  Is  enough  If  the  language  used 
Is  such  that  we  may  fairly  assume  It  to  hare 
been  correctly  understood.  We  think  the 
Juiy  conld  not  hare  been  misled  by  It. 
The  Judgment  will  be  affirmed. 

MONTGOMERY,  X,  did  not  Bit  The  oth- 
er JnstlceB  ooncnrred. 


FINK  T.  CHAMBBR& 
(SosmiM  Goort  at  lileUgan.  May  81,  1888.) 
NoTBii— Bo!tA  Fide  Fohcuabbk». 
Plaintiff  purchased  from  her  grandson, 
at  a  disconot  of  27  per  cent.,  several  ooCes,  of 
like  amount,  given  oy  different  personi  to  a 
firm  consistinK  of  tiie  grandson  and  his  wife, 
paying  tbereifor  diiefly  in  other  notes.  The 
notes  were  executed  in  consideration  of  agree- 
ments ai>poiDtinp  the  makers  asents  for  a  pat- 
ent fencing  which  the  firm  aereed  should  be 
manufactured  In  that  locality  by  the  firm  and 
plaintifTs  son.  sud  out  of  the  commissions 
on  which  the  notes  were  to  t>e  paid.  At  tbe 
time  these  agreements  were  made  the  grand- 
sen  was  ilTing  with  plaintiff,  or  with  her  son, 
ne*r  her.  She  claimed  to  tiare  known  nothing 
aboQt  the  makers  of  tbe  note,  except  what  her 
gnuulson  told  her.  Though  she  denied  any 
knowledge  of  the  contracts,  there  was  evidence 
that  she  had  stated  that  whe  knew  there  were 
contracts  behind  the  notes.  Bdd,  that  there 
was  evidence  to  go  to  the  jnry  on  tiM  question 
•f  the  t>ona  fides  of  plaluUfl. 

£nor  to  dr^t  oour^  Ttigham  ooontr;  Rol- 
Un  H.  Person,  Ju^te^ 

Afltton  1)j  Maz7  Fink  ngainat  Ohailed  Oham- 
ben.  Judgmoit  for  defendant  Plaintiff  ap- 
peals. Affirmed. 

Howard  Wiest  (W.  F.  Atkinson,  of  coun- 
sel.) tfx  appellant  E.  D.  Lewis,  (&  U  Kil- 
boame^  of  counsel,)  for  oppeUee. 

McGRATH,  3.  This  ts  an  action  upon  the 
following  promissory  note:  '1120.00.  Leroy, 
Oct  8th,  ISSa  On  or  before  the  seventh  d^y 
of  October,  1800,  I  promise  to  pay  to  F.  H. 
Leavenworth  &  Co.,  or  order,  one  hundred 
twenty  and  no  one-hundredths  dollars,  value 
r«?c^ved,  with  interest  at  six  per  cent  per 
annum  from  Oct.  7,  1880,  payable  at  WU- 
liamston  Fence  Factory.  C.  Chambers.  E. 
A.  Leavenworth,  Witness."  Plaintiff,  the  in- 
dorsee of  the  note,  is  the  mother  of  H.  A. 
Leavenworth.  H.  A.  is  the  father  of  B.  A. 
I.^eavenworth.  E.  A.  Leavenworth  and  his. 
wtfe,  F.  H.,  constituted  the  firm  of  F.  H. 
Learenworth  &  Co.,  the  payees  named  In  the 
note.  Plaintiff  and  H.  A.  Leavenworth  reside 
In  the  township  of  Locke,  Ingham  county, 
and  F.  H,  Leavenworth  &  Co.  reside  In  Oma- 
ha. In  Augwit  1888,  E.  A.  Leavenworth  and 


his  wife  spent  a  few  months  In  AQchigan, 
making  their  home  a  part  of  the  time  with 
H.  A.,  and  a  part  of  the  time  with  plaintiff. 
Plaintiff  and  H.  A.  lived  about  half  a  mile 
apart  B.  A.  Leavenworth,  for  the  Arm,  pro- 
ceeded to  make  certain  contracts  with  vari- 
ous persons,  establishing  townslilp  agencies, 
with  power  to  contract  build,  and  s^  certain 
manufactured  fences,  covered  by  letters  pat^ 
ent  claimed  to  be  owned  by  F.  H.  Leaven- 
worth &  Co.  To  induce  parties  to  enter  into 
contracts  of  agency,  E.  A.  exhibited  to  each 
party  an  agreement  purporting  to  have  been 
made  with  H.  A.  Leavenworth,  by  the  terms 
of  which  a  numuftiotoiy  was  to  be  estab- 
lished at  WiUiamston.  H.  A.  was  to  have 
charge  of  the  same,  manufacture  the  fences, 
fill  all  orders,  nse  his  own  best  endeavors  to 
sen  the  f^ce,  and  credit  the  townsliip  agent 
with  the  commission  on  such  sales.  He  also 
exhibited  a  "manufacturers'  certificate"  signed 
by  H.  A.  Leavenworth,  setting  forth  that  he, 
for  the  firm,  was  to  operate  the  manufactory, 
pay  all  ctanmisslons  to  agents  appointed  by 
F.  H.  Leav«iworth  &  Co.,  and  fill  all  orders, 
"guarantying  to  do  all  who  obtained  an  agency 
for  the  sale  of  said  fences  fair  and  honest 
tnrns.  and  square  dealing. "  A  number  of 
agents  were  appointed,  one  of  whom  was  de- 
fendant On  the  7th  day  of  October,  1888, 
an  agreement  was  entered  Into  between  F. 
H.  Leavenworth  &  Co.  and  defendant  which 
recited  the  Intention  of  establishing  a  perma- 
nent Industry  at  W'llllamston  for  the  purpose 
of  manufacturing  and  selling  said  fences,  the 
appointment  of  defendant  as  their  lawful 
agent  to  sell  the  same,  and  the  fact  that  the 
manufactured  fence  was  to  be  kept  in  stock 
by  tbe  manufacturing  agent  at  WiUiamston, 
and  at  all  times  to  be  furnished  to  the  de- 
fendant at  certain  prices  given,  concluding  as 
follows:  "The  manufacturing  agent  has  also 
bound  himself,  by  contract  to  use  his 
deavors  to  sell  the  fence,  and  on  all  sales 
made  by  him,  or  at  the  factory,  to  credit  the 
township  ag«it  wh»eln  the  fence  goes  with 
all  In  excess  of  wholesale  prices.  The  same 
to  be  sold  so  that  the  net  profits  to  the  agents 
shall  at  an  times  be  fifteen  cents  per  rod,  or 
$48  per  mile.  The  party  of  the  second  part 
for  and  in  consideration  of  the  rights  and 
privileges  herein  granted,  does  hereby  agree 
to  use  his  endeavors  to  sell  the  fence  in  the 
above-named  territory,  keep  a  true  account  of 
the  same,  and  remit  by  draft  or  postal  order, 
to  the  first  parties,  five  cents  per  rod  of  the 
commission,  after  he  has  received  all  of  the 
comndsslon,  omoimtlng  to  $300,  on  the  first 
seven  and  one-half  miles  that  are  sold,  as  he 
has  this  day  paid  $120  to  the  first  parties  by 
the  execution  of  his  obligation,  the  commis- 
sion on  two  and  one-half  miles  of  fence;  said 
two  and  one-half  miles  of  fence  to  be  sold  In 
one  year  from  the  above-named  date,  as  said 
obllgaQon  is  given  In  consideration  of  the 
township,  two-thirds  Interest  In  the  business, 
and  privileges  herein  granted;  and.  if  snid 
two  and  one-half  miles  of  fence  are  not  sold 
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at  the  expiration  of  one  year,  said  V.  H. 
Leavenwortli  &  Co.,  or  their  anttiorlzed  repre- 
saitatlTes,  are  uncmidlllonally  empowezed  to 
cancel  said  contract  of  said  agent,  and  ap- 
point another  agent  In  hla  stead,  returning  to 
said  agent  the  original  oliUgatlon,  of  erea 
date  herewlOi,  of  $120,  or  the  amoont  there- 
of, but  not  the  amount  of  the  oommlsBlon 
paid  therecm.  The  second  party  .has  the  lAgbt ' 
to  use,  on  all  his  own  lands.  Qie  fendn^  at 
factory  prices,  and  the  ezdiislTe  management 
of  the  badness  In  his  territory,  and  Is  to  re- 
port amount  of  budness,  by  letter,  to  the 
first  partlesb  at  their  general  office,  in  Omaha, 
Nebraslca,  semiannually,  on  or  before  Janu- 
ary and  July.  If  seven  and  one-half  miles  of 
foioe  la  not  bc&A  in  one  year,  time  extended 
two  years."  The  prooft  clearly  tended  to 
show  that  no  manufactory  was  estahUshed  at 
^'raiiamstcMi;  that  defendant  had  in  good 
faith  taken  orders,  and  had  endeavored,  on 
several  occasions,  to  have  than  filled,  but 
without  success;  and  tiiere  was  abundant 
testimony  to  wanant  the  Juiy  In  finding  that 
these  prdlmlnariea  Involved  a  fniudnlent 
8ch«ne  to  get  possesslcm  of  these  notes  with- 
out any  conslderatltm  whatever.  A  number 
of  notes  were  secured.  Three  of  them  were 
turned  over  to  plalntUT,  and  one  to  the  wife 
<tf  H.  A.  LeavMiworth.  The  plalntUT  claimed 
to  be  a  bona  fide  holder  for  value.  The  jury 
found  a  verdict  tor  defendant  and  made  the 
f<Aowlng  specdal  findings  upon  questions  snb- 
mltted  by  lOalntlfl:  '^rst  Did  plaintiff  pay 
a  valuable  ctmslderation  for  the  note?  No. 
Second.  Did  plaintiff,  at  the  time  of  her  pur- 
ciuae,  have  knowledge  of  eadh  facts  and  dr- 
cumstances  as  would  make  her  purchase  ot 
the  note,  wlfli  the  Intention  of  enforcing  It,  an 
act  of  bad  faltti  on  her  part?  Tes.  Third. 
Did  plaintiff,  at  the  time  of  her  purchase, 
know  of  any  matters  or  clrcumstanceB  im- 
pairing flie  note's  validity  In  the  hands  of  F. 
H.  Leavenworttt  &  Co.?  Tes." 

The  sole  question  in  the  case  Is  whether  or 
not  there  was  any  evidence  to  support  the 
findings.  Plaintiff  testified  that  she  paid  $100 
for  this  note,  about  two  weeks  after  the  date 
of  Its  execution.  On  cross-examination  she 
testified  that  she  had  at  about  the  some  time 
taken  two  other  notes  of  this  same  character, 
made  1^  other  agents,  whom  she  did  not 
know,  and  of  whose  responsibility  she  knew 
nothing,  except  what  her  grandscm  had  then 
told  her.  These  two  notes  were  of  the  same 
amounts,  and  were  taken  by  her  at  the  same 
discount,  and  for  these  two  notes  she  ex- 
changed notes  which  she  held  against  other 
parties.  One  of  the  notes  so  exchanged  was 
for  $110,  and  for  that  note  she  received  one 
of  the  fence  notes,  and  $10  In  cash.  She 
claims  to  have  had  no  knowledge  of  the  busi- 
ness of  F.  H.  Leavenworth  &  Co.,  or  of  its 
nature,  or  of  the  natiu%  of  the  contracts 
which  were  entered  into  by  sold  firm  with 
agents;  but  the  defendant  offered  testlmtmy 
tending  to  show  that  on  the  trial  In  the  Jus- 
tice court  she  had  testified  that  she  knew  at 


flie  time  she  toot  ttds  note  tSiat  tiiere  was  a 
fence  contact  behind  the  note,  and  another 
witness  testified  that  she  had  tiAA  him.  In  ef- 
fect, tliat  her  gmndstm  had  agreed  to  protect 
her  In  the  matter.  F.  H.  Leavoiworth  was  at 
plaintiff's  house,  more  or  less,  during  these 
deals,  for  three  months.  E.  A.  Leavenwortb 
had  made  her  house  the  base  of  his  opera- 
tions for  a  part  of  that  time.  1^  extreme 
Ignorance  whlcAi  she  prctfesses  to  have  dw^t 
In  otmcemlng  the  business  carried  on  from 
her  own  house,  1^  her  own  kith  and  kin.  la 
In  Itself  suggestlTe.  She  was  contradicted  by 
several  witnesses  upon,  material  points.  All 
of  these  totea  appear  to  have  been  made  by 
rraponidble  tarmen.  The  three  taken  ber 
were  discounted  at  the  rate  of  27  per  cent. 
The  very  first  note  tak«i  by  her,  and  one  at 
the  others,  slie  exchanged  othor  notes  for,  so 
that  the  apparent  object  of  the  deals  was  not 
cash.  There  was  testimony  »"»«""g  to  show 
that  plaintiff  knew  that  the  note  was  a  conr 
tract  note;  that  there  waa  a  ocmtract  bdilnd 
It  We  tiilnk  that  there  was  suffldoit  to  go 
to  the  Jury  upon  the  qnestlcm  of  the  bona 
fides  of  the  plaintiff.  That  another  bad  actu- 
al knowledge  can  (waly  be  shown  by  proof  of 
facts  from  which  such  knowledge  may  be 
fairly  Inf^red.  H  plaintiff  knew  that  Qiere 
was  a  contract  behind  this  not^  there  wo 
certainly  sufficient,  taking  that  knovnedge  Id 
connection  with  Uie  other  dicnmstances,  to 
put  her  upon  inqul^.  The  owislderatlon  of 
this  note  was  the  agreement  Both  must  be 
construed  together.  The  consideraUon  hav- 
ing foiled,  plalntlfl  oould  not  recover.  Sattcm 
y.  Beckwltb,  68  Mlob.  308.  810,  SO  N.  W. 
Rep.  78.  We  find  no  error  in  the  record,  and 
the  judgment  Is  affirmed.  The  other  Justices 
oonourrod. 


RUDDIMAN  V.  TAYLOR. 
(Sai^eme  Court  at  Michigan.  Jon*  1,  1808.) 

H10BWA.YS— DBDI04T1ON  AND  AOCSPTAKCB. 

Where  a  person  made  and  executed  a 

filat  of  land  by  his  daly-anthorlKed  attorney 
D  fact,  and  after  tlie  recordinff  thereof  sales 
weee  made  of  lots  therein  described  aiul  houses 
built  on  them,  streets  opened,  and  highway  la- 
bor performed  on  them,  such  acts  constituted  a 
dedication  and  acc^ance  thereof  by  the  pnb- 
lio  of  such  streets,  and  it  was  Inuuateiisl  that 
such  person  did  not  himself  sign  and  acknowl- 
edge uie  certificate  attached  to  the  plat 

Srror  to  circuit  court  Mudcegim  coantj-; 
Albert  Dickerman,  Judge. 

Action  by  Mary  Ruddlman  against  BQehael 
Taylor  to  recover  for  an  alleged  entry  and 
breaking  of  plaintiff's  dose.  Aere  was  Judg- 
ment for  defendsnt  and  plaintiff  brings  er- 
ror. Affirmed. 

J.  B.  SulUran,  fbr  i^peHant  De  Long  ft 
O'Hara,  tor  appellee. 

LONG,  J.  This  case  was  commenced  In 
Justice's  court,  and  under  plea  of  title  oertt* 
fled  to  the  circuit  court  for  trlaL  PlalntUT 
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was  In  poHOBion  at  the  premlsea  descrfbed, 
DDfl  had  ttaon  Inclosed  by  a  fence.  I'ne  de* 
(eodnut,  who  is  commlaabmer  of  hlghwayn  of 
the  towndilp  <tf  ICoskegon,  claimed  tbat  the 
parcel  Inclosed  was  a  poldic  Ushway,  and 
gave  notice  under  the  statnte  to  remove  the 
encroocfameut.  The  plaintiff  refndng  to  re- 
DioTe  the  fence,  defendant  entered  the  close 
and  remored  tt.  It  api>earB  that  piior  to 
I8T3  WllUam  Rndftiman  was  the  owner  In 
tee  of  a  portion  of  the  N.  W.  %  of  the  N.  W. 
>4  of  section  86,  In  the  township  of  Mnske- 
gon,  Mnskeson  county.  Oa  July  14^  ISTS, 
by  his  attomey  In  taut,  he  caused  the  hinds 
to  be  lOatted  and  caUcd  "Rnddtman's  Addi- 
lion  to  the  City  of  Muskegon."  The  jiBt  was 
Oled  In  the  reglster'e  <rfBce  of  that  coonfy  m 
that  date*  and  shows  the  lands  divided  Into 
12  blocka.  Betwe«t  these  blocks  streets  are 
platted.  Hie  pi^cel  of  land  In  controver^r 
In  this  salt  Is  between  blocks  4  and  8,  and 
forms  a  part  at  Lincoln  street,  as  shown  on 
tbe  fdat.  This  street  Is  four  rods  wide,  and 
extends  northeasteriy  and  southwesterly 
throng  the  mttlre  addition.  The  plaintiff  Is 
tbe  owner  of  the  entire  hlodk.  4  and  that 
portion  of  blodc  8  adjt^i^ng  Uncoln  street. 
Sbe  proenred  her  tlOe  through  several  mesne 
amv^yancea  from  William  Ruddlman,  who 
platted  this  addition.  The  plalntlfl,  or  some 
ot  her  grantors,  In  tbe  year  1879  built  a  fence 
across  Lincoln  street  upon  eadi  ^de  of  Uo^ 
4  and  8,  so  as  to  Inclose  this  portion  of  the 
street  wtthln  those  blocka.  The  fences  re- 
mataud  there  until  1891,  when  they  were 
taken  away  tff  fh.e  defendant.  On  the  trial 
of  the  ease  In  the  court  below  the  court  sub- 
mltted  to  the  Jury  the  question  whether  there 
had  been  an  acceptance  of  this  street  by  the 
public  under  the  dedication  by  Willlam  Rnd- 
diman  in  filing  this  plat  In  the  register's  of- 
fice. The  Jury  found  in  favor  of  the  defense. 
Tbe  plaintiff  brings  error.  She  contends  (1) 
that  the  plat  was  Improperly  receired  in  evl- 
dence.  for  the  reason  that  the  certlflcnte  at- 
tadied  to  it  was  not  signed  and  acknowledged 
by  the  proprietor,  but  by  his  attorney  In  fact, 
and  that  the  plat  and  the  certificates  in  sev- 
eral other  reBpectB  were  not  in  conformity 
nlth  the  requirements  of  the  statute  authoria- 
log  the  recording  of  plats  In  the  office  of  the 
Register  of  deeds;  (2)  that  though  the  plat 
may  have  been  sufficient  to  show  the  dedica- 
tion of  the  street  to  public  uses,  yet  there 
waa  DO  evidence  uptm  which  the  jury  bad  a 
rigbt  to  pass,  showing  an  acceptance  of  the 
'lixiication  by  the  public.  The  plaintiff  Is  not 
In  a  position  to  quc8ti<m  the  validity  of  this 
ptot.  It  Is  well  settled  in  this  state  that  per- 
•009  who  have  dedicated  or  platted  lands 
and  sold  lots  on  streets  cannot  thereafter 
withdraw  or  change  the  use  of  such  public 
streets  to  the  detriment  of  their  grantees, 
especially  where  the  pubUc  have  evinced 
an  acceptance  of  the  dedication  by  perform- 
hig  highway  labor  on  such  street  Sinclair 
r.  Comstock,  Har.  (Mich.)  404;  Smith  v. 
Lock,  18  lOch.  56;  White  v.  Smith,  8T  Mich. 


291;  Railroad  Co.  t.  HelaeL  4T  Sfleh.  88S.  11 
N.  W.  Rep.  212.  It  appeara  tiut  WilUain 
Kuddlman  owned  all  the  lands  covered  by 
the  plat  He  made  and  executed  the  plat 
1^  his  attorney  In  ftict.  The  power  to  make 
the  phit  Is  set  out  In  the  power  of  attorney 
given  to  George  Ruddlman.  After  the  plat 
was  recorded,  sales  were  made  to  different 
parties  of  many  of  the  Iota,  as  described  In 
the  plat;  and  it  was  conceded  on  the  argu- 
ment that  the  parties  had  built  up<Hi  these 
lots.  Hie  plataitlff  *B  title  came  to  her  through 
several  mesne  conveyances,  all  of  them  de- 
scribing the  pr<v»erty  aa  a  part  of  Ruddlman'* 
adctttlon  to  Uie  d-ty  of  Husk^on.  These 
streets  were  aH  opened  and  used  for  pabhc 
travel  ontalde  of  the  small  portion  of  Un* 
cdbn  street  between  blo(to  4  and  8;  and  as  to 
that  portion  of  Lincoln  street  It  la  contended 
m  the  part  of  tbe  defendant  tbat  tt  was  not 
onfy  opened,  but  that  the  pubUe  had  accepted 
the  dedication  by  doing  hlgbway  labor  upon 
it  between  the  time  of  flie  flUng  of  tbe  plat 
hi  1873  and  the  year  1879,  iriien  the  plainttflT 
claims  to  have  fenced  It  In,  aa  a  part  of  her 
dose,  with  blocks  4  and  8.  Hie  questioi> 
whether  the  puUlo  had  perfbrmed  highway 
labor  upon  this  portion  of  the  street,  which- 
amounted  to  an  acceptance  ot  the  dedica- 
tion, was  fairly  submitted  to  flie  jury.  We 
think  there  was  some  evidence  Introduced 
warranting  the  court  In  submitting  Oils  ques- 
tion to  th»  Jury.  The  case  differs  from  Belt 
v.  Todd,  51  Mich.  21.  16  N.  W.  Rep,  804.  Is 
that  case  it  appeared  fliat,  though  the  parties 
bought  In  reference  to  the  plat,  the  plat 
was  never  acknowledged,  nor  the  dedication- 
thereby  accepted,  nor  the  streets  laid  out, 
used,  or  capable  of  being  used.  It  also  ap- 
peared that  these  streets  were  not  ways  of 
neeessliy  or  convenience.  In  the  present  case 
this  street  was  opened  and  used  the  pob- 
lic,  and  highway  labor  performed  on  the 
part  sought  to  be  Indosed.  Hie  Judgmoit 
must  be  affirmed,  with  costs. 

MONTGOMSRT.  J.,  concurred  In  the  re- 
sult The  other  Justices  concurred  with 
LONG,  J. 


WYLIE  et  a1.  t.  OAMBLB  et  al. 
(Supreme  Court  of  Michigan.  Jane  1,  1803.) 

VSMDOK    A.VI>    PlKCIIasKK  —  FuArilt;i,KVT  UKPRfr 
8EVTAT10XH— WaIVKK  liV  PL" licri A«K II. 

Where  the  parchaser  of  pine  lands  pro- 
curer an  extensloD  on  deferred  pa;ments,  and 
attempts  to  make  contracts  witn  the  veudors 
for  permission  to  lamber  the  land,  and  other- 
wise treats  It  aa  his  owo,  after  be  knows  that 
certain  representations  of  the  latter  as  to  the 
amount  of  pine  thereon  were  false,  and  were 
frnntliilently  made  to  Induce  the  trarchase,  he  Is 
precluded  from  setting  up  such  fraad  la  avoid- 
ance of  the  contract  of  sal*. 

Appeal  from  drcnlt  court,  Alger  cotmty^ 
Jcweph  H.  Steere.  Judge. 

Action  by  Robert  Wylle  and  James  M.  Wy- 
Ue  against  Henry  Gamble,  Archibald  G. 
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UndNi7t  and  U.  Grant  Bace*  admlnlstraton 
of  tiie  estate  of  Fatrkik  M.  Gamble,  deceaaed. 
to  foredose  a  contract  at  sole  ot  pine  land 
by  plaintiflb  to  d^endant  OamUe.  From  s 
Jodgment  for  plaintiffs,  defendant  Gamble 
appeals.  Affirmed. 

Taraney  &  Weadoclc.  (W.  W.  'Wicker,  of 
counsd,)  for  appellant  WUUam  H.  Sweet, 
(Benton  Hanchett,  of  cotmselO  for  appeUeee. 

LONG,  J.  This  bill  waa  filed  to  foredoae 
a  contract  between  the  complainants  and 
defendant  H«iry  Gamble  for  Uie  sale  by 
complainants  to  Gamble  of  certain  pine  lands 
idtoate  in  Alger  county.  The  bUl  alleges 
that  the  contract  waa  entered  Into  Septem- 
ber 13,  leea,  tte  contract  price  being  980,000. 
The  cash  payment  was  ?10,000,  the  balance 
to  be  paid  In  four  InstHllmaita,  the  last  of 
which  was  due  September  13,  1880.  The 
0nt  two  InstallmoLla  were  paid,  and  the 
last  two  remained  unpaid,  amonntiing  at  the 
time  of  the  filing  of  tlds  Mil  to  961,0«6.S2, 
together  wi^  f875  aa  taxes.  Undaay  and 
Race  were  made  parties  defendant  by  rea- 
son of  an  interest  in  the  contract  vnAer  an 
assignment  from  Gaml^  The  bQl  asks  qie* 
dflc  perfonnamce  of  the  contract,  imyment 
of  the  amount  due,  and  that  defendants  be 
foretdoaed,  and  t3ie  lands  aold  under  the  or- 
der and  direction  of  the  court  Defendants, 
answering,  admit  the  execution  of  ttte  con- 
tract, ani^  that  OamUe  haa  not  paid  the 
last  two  notes;  admit  the  asslgnmoit  to 
Undsay  &  Gtamble  of  an  interest  In  the  c<m- 
tract  It  Is  allied  the  answer  that  de- 
fendant Gamble  at  the  time  of  making  the 
omtract,  bad  the  greatest  confldoioe  in  Hie 
Integrity  and  aUlity  of  complainantB,  and 
In  any  statements  made  them,  or  either  of 
them,  in  connection  wltti  j/llne  timber  or  lum- 
ber  budness;  that,  before  ent^ing  Into  the 
contract,  complainantB  represented  In  writ- 
ing to  defendant  GamUe  that  there  were 
19,740,000  feet  of  merchantaUe  pine  timber 
on  said  lands,  and  that  such  timber  would 
OTemm  sufllciently  to  make  upwards  of  20r 
000,000  on  the  tract;  ttiat  oomplaiilant  Rob- 
ot Wylle  represented  ttiat  he  had  person- 
ally examined  a  large  i»art  of  the  land  to 
aacertain  the  quality  end  quantity  of  the 
timber  tiiereon,  and  that  the  statement  was 
made  from  his  personal  examination;  that 
representations  were  made  by  complainants, 
both  at  and  after  the  time  of  making  such 
sale,  that  there  was  standing,  growing,  and 
l>elng  upon  said  land  the  quantity  and  qual- 
ity of  pine  timber  stated  in  the  written  esti- 
mate. It  Is  alleged  that  the  representations 
of  Robert  Wylle  were  false,  and  made  with 
intention  to  cheat  and  defraud  the  defend- 
ants as  to  the  quantity  and  quality  of  pine 
on  said  lands,  and  that,  by  reason  of  such 
folse  and  fraudulent  representations,  Gamble 
was  led  to  believe,  and  did  believe,  that  the 
quantity  and  quality  of  tlml)er  was  as  rep- 
resented; that  the  purcliase  price  asked  was 


agreed  np<m  on  the  basis  of  ^  per  1,000, 
stumpage,  the  figures  bdng  approximately 
20,000,000  feet,  modiantable  pine;  and  thit 
in  ttie  summer  of  1880,  defendant  Gamble 
caused  an  examination  to  be  made  of  the 
lands,  and  then  first  learned  of  the  quantity 
and  qnali^  of  the  pine  upon  the  land.  De- 
foidants  ask  that  they  be  credited  on  the 
pnrchase  price  for  dlfferrace  between 
the  price  as  stated  in  the  contract  on  the 
baala  of  tlie  estimate,  and  tlie  actual  quan- 
tity of  merdtiantable  pine  npon  the  lands, 
which  tbssy  clalnit  by  th^  proof*  did  not 
exceed  12,000,000  feet  The  oonrt  below 
found  due  to  tlie  oom|dalnants  upon  the  con- 
tract toge^er  with  the  interest  and  taxes, 
the  sum  of  $70,287.25,  and  awarded  a  de- 
cree of  foreclosure  and  sale  of  the  lands 
after  July  1,  1892.  Defendant  OamUe  ap- 
peals. 

It  aroears  from  Oie  testimony  tba.t  oom- 
plainants  and  defendant  Heniy  Gamble  are 
all  oxperiraiced  Inmbermw  and  estlmatora 
of  pine  timber.  The  complainants  were  the 
owners  of  large  tracts  ct  irtne  lands  in  the 
iqiper  peninsula.  Defendant  Gamble  was 
also  the  owner,  vdtti  others,  of  luge  tracts 
of  pine  lands  situated  there,  near  the  lands 
In  controversy.  Correspondence  commenced 
between  the  parties  In  reference  to  these 
lands  as  early  as  February  17,  1886.  On 
that  day,  com^alnanta  wrote  defendant 
Henry  Chimble  ttiat  tli^  had  Uie  Hat  of 
lands,  fixing  the  price  at  180,000;  cadi  pay- 
mea%  $26,000  down,  and  balance  on  tini& 
On  Uie  Bth  oC  Mardi  following  they  gave 
GamUe  the  refusal  of  the  lands  for  00  days, 
reserving  the  right  to  sell  at  any  time  to 
a  Mr.  Rand(dph.  aa  talked.  Nothing  far- 
ther appears  to  have  been  done  between 
the  parties,  so  far  aa  any  writings  p*«wf"g 
between  them,  until  the  1st  of  February, 
1886,  whm  they  again  gave  Gamble  the 
recCusal  of  the  lands  for  80  days  from  Mardi 
1st  reserving  the  right  to  adi  to  other  par- 
ties. Mr,  Gamble  testified  that,  a  few  days 
before  the  contract  of  pundiase  of  the  land 
was  entered  Into,  Robert  Wylle,  one  of  com- 
plainants, came  to  his  ofHee,  and  stated 
that  he  had  been  offered  $90,000  for  the 
land,  and  if  he  (Gamble)  wanted  the  deal 
he  must  take  It  at  oice,  and  he  then  and 
there  agreed  to  take  it  at  the  snm  of  $80;- 
000;  that  at  the  time  the  only  Information 
he  had  of  the  quantity  of  the  timber  was 
an  estimate  given  tiim  1^  Mr.  Wylle;  Uiat 
this  estimate  was  in  writing,  and  showed 
that  the  land  contained  20,000,000  feet  of 
merchantable  pine,  or  within  a  few  Aonsand 
feet  of  that  amount  The  witness  was 
asked  to  state  what  Mr.  Wylle  said  concern- 
ing his  knowledge  of  the  quantity  of  timber 
upon  the  land,  and  In  answer  said  that  Wy- 
lle had  repeatedly  told  him  ttiat  he  had 
examined  the  land,  all  but  about  2,000,000; 
that  he  had  looked  this  land  over  himself, 
and  it  would  easily  cut  5,000,000  more  tbun 
the  estimate;  that  Mr.  Wylle  claimed  at  the 
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time  tbat  be  was  sclUng  on  the  basis  nf 
$i  per  1,000,  Blumpage;  thut  the  bargabi 
was  then  closed,  and  he  and  Wylie  went 
to  the  office  of  complainants'  attorney,  and 
gave  him  the  minutes  to  draw  the  con- 
tract, and  the  contract  In  this  case  was  ex- 
ecuted two  or  three  days  thereafter.  Mr. 
Gamble  further  testified  that  in  making 
the  purchase  he  did  not  rely  upon  anythlug 
dse  than  the  representations  made  him  by 
Mr.  Wylle  couceming  the  quantity  of  the 
timber,  and  the  written  estimate  which  had 
been  g^Ten  htm  by  WyUe.  He  also  testified 
that  np  to  September  30,  ISOO,  hla  atten- 
tion had  not  been  seriously  called  to  the 
fact  of  a  large  deficit  In  the  quantity  of 
the  timber  on  the  lands.  George  Gamble, 
the  son  of  Henry  Gamble,  testified  to  Mr. 
Wylie's  coming  to  hla  father's  office,  and 
stating  that  be  had  been  ofTered  900,000 
for  the  land,  but  explained  that  he  would 
ooly  get  ¥80,000,— the  other  $10,000  going  to 
piirties  making  the  sale;  thnt  Wylie  then 
told  his  father,  if  he  wanted  the  land,  he 
must  take  it  at  once,  and  that  if  he  did  he 
would  take  cash  payment  of  |10,000  down, 
:)nd  give  time  for  the  balance;  that  during 
this  oonTersation  his  father  asked  Mm  (the 
witness)  to  get  the  estimate  out  of  the  safe, 
which  he  did;  that  this  was  a  written  esti- 
mate which  Mr.  Wylle  had  before  thai  time 
giren  his  father;  Oiat  thereupon  his  father 
slated  that  he  knew  nothing  about  the  tlm- 
ber,  and  asked  Mr.  Wylie  how  much  of  It 
he  had  examined  himself,  and  bow  much 
he  had  depended  upon  his  helpers  and  land 
lookers,  when  Mr.  WyUe  sold  be  had  all 
bat  2,000,000  of  It,  -wbSch  was  on  the  other 
dde  of  the  sheet  of  estimates,  but  that  the 
17,000,000  he  had  looked  over  and  exam- 
ined personally,  and  seen  it  all;  that  then 
wu  a  large  quantity  whldi  ttie  estimate 
tUd  not  BboWf  M  th^  had  token  the  timber 
oidy  down  to  a  crataln  ^e;  tbat  the  qual- 
ity was  the  same  as  he  had  ahom  In  tbe 
estimate;  and  tbat  the  estimate  of  amount 
vas  correct,  so  far  as  It  went,  bat  It  wonld 
oveeraa  <m  account  of  the  small  timber, 
which  had  not  been  estimated.  The  witness 
claimed  that  the  purchase  was  really  dosed 
apm  tbat  occadtm.  Defendants  also  called 
seren  witnesses,  who  were  dther  land  look- 
ers, or  engaged  in  lumbering,  who  testified 
to  statements  made  by  the  comiriainante, 
or  one  of  them,  that  the  land  contained  up- 
wards of  20,000,000  feet  of  merchantable 
tdne;  Uiat  these  statements  were  made  dur- 
ing tiie  time  complainants  owned  the  land, 
and  befbre  Henry  Gamble  purchased.  Ser- 
eral  other  witnesses  testify  that  Robert 
WyUe  stated  that  he  had  examined  It  per- 
sonally with  a  view  of  estimating  the  quan- 
tity ttf  timber,  ^nie  aTerage  of  10  estimates 
made  by  defendants'  witnesses  places  the 
quantity  at  11377,100.  The  average  of  four 
estimates  made  1^  complainants*  witnesses 
plans  It  at  Ifl^^OOa  The  court  bdow 
found  ttuU  the  wact  contained  less  than 


15,000,000,  and  that  it  was  represented  to 
contain  20,000,000  or  more,  though,  from 
the  view  taken  by  the  court  below  upon 
another  point,  which  will  be  presently  men- 
tioned, a  decree  was  made  as  prayed  In  the 
bill,  so  tbat  It  did  not  become  Important 
for  the  trial  court  to  ascertain  the  euct 
quantity. 

The  complainants  contended  In  the  court 
below,  and  contend  here:  (1)  That  the  con- 
tract of  sale  was  completed  on  August  4, 
1886,  by  an  acceptance  of  their  proposltiou 
in  writing  by  the  defendant  Henry  Gamble. 
(2)  That  Wylle  did  not  make  the  represen- 
tations claimed,  and  that  he  never  turned 
over  the  written  estimates  to  defendant 
Gamble  until  nearly  a  year  after  the  con- 
tract was  entered  Into,  and  that  they  were 
given  to  him  at  his  request.  (3)  That,  long 
prior  to  the  time  the  contract  was  made. 
Gamble  had  caused  estimates  to  be  made, 
and  purchased  from  such  estimates,  and 
not  in  reliance  upon  any  statements  made 
by  complainants,  or  any  estimates  made  by 
them,  or  under  the  written  estimates.  (4) 
That  whatever  complainants  did  say  to  Hen- 
ry Gamble  was  the  expression  of  an  opin- 
ion, and  so  understood  by  Gamble.  (5)  That 
Gamble  had  ample  opportunity  to  make  ex- 
amination of  the  lands  before  the  contract 
was  closed,  and  that  no  obstacle  was  placed 
In  his  way  of  so  doing;  that  the  price  was 
given  him  on  February  IT,  1SS5,  at  $80,00(^ 
and  never  changed;  and  during  all  the  time 
from  that  date  down  to  September  13,  1886, 
he  was  engaged  In  a  lumber  business  near 
the  lands,  and  was  personally  present  Id 
the  n^ghboriiood  of  the  lands. 

Robert  WyUe  testified  that  the  comjOalnant 
boui^t  the  lands  on  the  estimates  made  by 
others,  who  claimed  that  the  timber  thereon 
wonld  go  over  20,000,000;  that  In  his  first 
talk  with  Houy  Gamble  he  tolA  Gamble  he 
had  not  estimated  the  timber,  but  thoni^t 
the  tract  would  go  from  16,000,000  to  20,- 
000,000,  and  would  not  he  sorprised  If  it 
went  up  to  2OJ0OOJ0UO,  whlidi  n'as  his  candid 
Judgment  at  the  time;  and  that  that  was  the 
only  way  he  represraited  the  amount  to 
Gamble.  Mr.  Wylle  denied  the  statem«its 
made  Heniy  and  George  Gamble  as  to 
the  representations  claimed  to  have  beat 
made  Igr  blm  jnst  before  the  contract  was 
finally  dgned.  In  explanation  of  the  esti- 
mates bdng  in  Mr.  Gamble's  hands,  be  tes* 
tlfled  tiut  in  July  or  Augtist,  18S7,  he  met 
Mr.  Gamble  cm  the  street,  and  was  asked 
by  him  If  he  had  ever  estimated  the  timber 
by  40's;  Otat  he  had  a  chance  to  sell  it  by 
patting  in  his  other  lands.  He  taHA  Gamble 
he  had  an  estimate  made  by  40's  before  be 
(comidalnant)  purchased,  which  he  would 
give  him,  but  no  timber  under  20  hiehes  was 
Included,  and  that  the  timber  had  grown 
some  since:  that  Mr.  Gamble  osked  him 
then  to  have  his  man  copy  It  off,  and  have 
him  add  what  it  had  grown,  which  he 
agreed  to  da  When  ho  returned  to  his  office. 
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be  had  bis  clerk  make  a  copy  of  the  Foster 
estimates,  and  told  him  to  add  what  he 
(the  clerk)  thought  It  hod  grown  since,  and 
let  Gamble  have  the  copy  so  made;  that  this 
was  the  last  he  ever  heard  of  the  estimates 
or  the  copy.  He  never  saw  the  copy  made 
hy  the  clerk  nntil  he  saw  it  on  the  trial  at 
the  cause.  This  is  the  paper  which  Mr.  Gam- 
ble and  his  son  George  testified  they  had 
received  Just  before  the  contract  was  signed, 
on  September  13,  1SS6.  and  which  George 
Oamble  says  he  took  out  of  the  safe  at  bis 
tether's  request,  and  produced  to  Mr.  Wylle, 
and  in  reliance  upon  wtilch,  with  the  oral 
representations  made  by  WyUe.  the  defend- 
ant made  his  purchase.  Robert  WyUe  also 
denied  that  any  price  per  1,000,  stumpage, 
was  ever  agreed  iQ>on.  Complainants'  derk 
corroborates  Robert  Wylle,— tliat  he  was  di- 
rected to  add  the  figures  to  the  Foster  estl- 
mates,  and  give  a  copy  to  defendant  Gamble. 
He  says  that  be  made  the  copy  as  directed, 
added  tils  estimatee  for  growth  of  timber, 
and  mailed  It  to  Mr.  Gamble.  He  does  not  fix 
the  time  definitely  when  this  waa  done.  On 
his  cross-examination  it  appeared  that  he 
Imew  nothing  alx>ut  timber,  had  never  seen 
this  land,  and  without  any  assistance  had 
placed  the  figures  there,  swelling  the  amount 
of  the  Foster  estimates  by  several  million 
feet  Mr.  Heath,  a  witness  called  by  -fbe 
defendants,  teetlfled  that  he  went  to  exam- 
ine these  lands  in  the  last  of  August,  18S6, 
and  that  at  that  time  he  was  shown  by 
Gamble  the  paper  called  the  "Foster  Esti- 
mates," which  had  been  added  to  by  com- 
plainants' derk,  swelling  the  amount  of  the 
estimates  to  nearly  20,000,000.  There  is  some 
testimony  showing  that  Henry  Gamble  had 
the  lands  examined  before  the  purchase; 
but  It  does  not  very  satisfactorily  appear 
that  gach  estimates  were  made  with  intent 
to  rely  upon  them  in  making  the  purchase, 
or  that  they  were  so  thoroughly  made  that 
he  was  able  to  Judge  of  the  exact  amount 
of  timber,  or  that  he  could  tell  approximately 
the  quantity.  It  is  undoubtedly  true  that 
Gamble  regarded  it  as  a  valuable  tract,  from 
Vhat  he  had  seen  of  it,  and  what  others  had 
reported  to  him.  and  he  made  representa- 
tions regarding  its  value,  and  the  quantity 
of  timber,  both  before  and  after  hla  purchase. 
It  is  also  quite  apparent  that  Gamble  had 
ample  opportunity  to  examine  the  lands  be- 
fore the  purchase,  and  while  negotiations 
were  pending;  but  it  is  not  so  clear  that  he 
did  examine  them,  so  that  he  was  willing  to 
purchase  without  further  Information  from 
the  complainants,  and  apparently  he  sought 
such  Information  from  them  l>efore  cloeing 
the  contract  After  the  written  refusals 
above  referred  to  were  obtained  from  the 
complainants,  he  wrote  them,  as  follows: 
"East  Saginaw,  Mich.,  Aug.  4,  1886.  Messrs. 
Wylie  Bros. — Sirs:  I  take  your  lands  at  the 
price  named,  $80,000.  Have  depended  upon 
them,  as  I  wanted  to  put  with  other  lands 
tn  making  trade  with  parties  wh»  an  pur- 


chasing from  us.  I  have  bem  greatly  de- 
layed on  account  of  prolonged  absence,  but- 
I  am  ready  now  to  close  the  trade  at  any- 
tlma  Very  truly  yours,  Henry  Gamble.  By- 
Harris."  Complainants'  counsel  claims  Uiat 
this  letter  of  acceptance  of  the  complain- 
ants' proposition  closed  the  deal;  that  by  it 
all  the  terms  of  the  contract  were  agt^ed' 
upon;  and  that  this  was  written  before  the 
written  estimates  came  into  the  hands  or 
Gamble,  and  before  any  oral  representa- 
tions are  claimed  to  Lave  been  made,  thus- 
showing  conclusive  that  Gamble  did  not 
rely  upon  the  Foster  estimates,  as  fixed  up- 
by  complainants'  clerk,  or  upon  the  oral 
representations  made  by  Robert  WyUe.  It 
was  undoubtedly  upon  this  theory  of  the 
case  that  court  below  made  its  decree,  for  it 
waa  there  found  that  the  lands  contained 
less  than  15,000,000  of  timber.  We  find  ii» 
the  brief  of  defendants'  counsel  a  copy  of  a 
portion  of  the  opinion  of  the  court  below, 
which  it  is  claimed  by  counsel  was  filed  Id 
the  cause,  In  which  It  is  said:  "A  careful 
examination  of  the  voluminous  and  con- 
flicting testimony  as  to  the  amount  of  pine 
on  the  tract  leads  us  to  the  conclusion  that 
the  estimates  contained  In  Exhibit  A,  whicb 
is  the  written  memorandum  Gamble  claims 
to  have  received  from  complainants,  are 
excessive.  In  conversation  with  defendant 
Gamble  and  with  others,  complainants  have 
overestimated  the  stumpage,  as  did  also  de- 
fendant Oamble  himself,  both  before  and 
after  the  time  he  states  he  learned  of  the 
deficiency.  The  testimony,  taken  as  a  wholes 
leads  to  the  inevitable  conclusion  that  the 
tract  contains  less  than  fifteen  millions  of 
merchantable  pine.  Both  complainants  and 
defendant  Gamble  appear  to  have  repeat- 
edly and  invariably  represented  it  at  twenty 
millions  feet  or  more.  *  •  ♦  The  corre- 
spondence between  the  parties  shows  that  on 
February  17,  1885,  complainants,  by  a  letter, 
offered  the  tract  to  Gamble  for  $80,000.  Od 
August  4,  1886.  he  accepted  the  offer,  in  the 
following  letter:  [Here  the  trial  court  sets 
out  the  letter  of  August  4,  1880,  written  by 
Oamble  to  the  complainants,  and  which  has 
been  set  out  above.]"  The  trial  court  then 
concludes:  "This  gave  him,  according  to  the 
dates  of  those  letters,  nearly  a  year  and  a 
half  to  look  over  the  land,  and  decide  wheth- 
er or  not  he  would  make  the  purchase.  His 
acceptance  of  the  offer  in  writing  made  a 
legal,  binding  sale  of  the  lands,  and,  except 
as  to  the  details  of  the  times  of  paymmt, 
concluded  the  sale,  as  afterwards  embodied 
In  the  written  contract.  This  was  all  prior 
to  the  time  Exhibit  A,  the  estimates  defend- 
ants rely  upon,  was  reoeiTed  by  GamUe  from 
the  complainants." 

The  court  was  In  error  In  supposing  that 
the  contract  was  fully  completed  and  closed 
by  this  written  acceptance.  The  price  was 
agreed  upon,  but  the  times  and  terms  of 
payment  had  not  been  agreed  upon,  and  the 
clause  in  reference  to  cutting  timber  not  jet 
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jsettled.  The  parties  themselTea  did  not  seem 
to  BO  constnie  It,  for  on  Angnst  23,  1886, 
ire  And  the  complainantB  giving  defendant 
tiamble  anotlier  refusal  to  purchase,  In  the 
following  terms:  "We  hereby  give  Henry 
■Gamble  ttie  refusal  of  onr  land  in  the  upper 
peninsula  from  Aug..  29  to  Sept.  7,  Included, 
providing  we  don't  sell  It  by  Aug.  29."  We 
think  the  evidence  shows  conclusively  that 
the  contract  was  not  completed  until  within 
two  or  three  days  before  September  13, 1886, 
and  was  finally  reduced  to  writing  on  that 
■day.  If  the  case  rested  here  we  stionld  be 
ctrongly  Impressed  with  the  claim  made  by 
0ie  defendant,  that  he  was  deceived  by  the 
representation  made  by  Mr.  Wylle.  and  the 
Poster  estimates,  as  It  would  appear  from 
<lie  testimony  and  the  surrounding  circum- 
stances that,  while  Gamble  had  ample  oppor- 
tunity to  examine  the  lands  before  pur- 
chasing,  yet  he  must  have  relied  upon  the 
representations  ot  Kr.  Wylle,  and  the  Fos- 
ier  estimates,  rather  than  solely  upon  the  In- 
<6rmatl(Hi  he  possessed  aside  that.  In 
coneddering  these  qnesUons.  however,  some 
force  must  be  given  to  the  conduct  of  de- 
fendant Gamble.  The  contract  was  made  in 
S^tember,  1S8&  Borne  time  in  August. 
1887.  Mr.  Gamble,  not  having  the  money 
io  meet  the  second  and  third  payments,  went 
to  Lindsay  &  Gamble,  of  Detroit,  and  of- 
fered  to  sell  them  an  Interest  In  the  con- 
tract He  completed  an  arrangement  with 
them  about  that  time,  and  borrowed  ¥26,< 
4)00,  aaslgniog  the  Wylle  contract  to  secure 
the  payment,  and  assured  them  that  the 
land  contained  about  20,000,000  feet  of  mer- 
chantable pine.  He  at  that  time  ^wed 
them  the  estimates  furnished  hy  Wylle. 
With  a  view  of  making  a  purchase,  liiidsay 
A  Gamble  employed  two  land  lookers  to 
«xnmlne  them  In  the  latter  part  of  A\igust, 
1887.  They  made  the  examination,  and  re- 
ported thdr  estlmatea  at  about  10,000.000 
fleet  Mr.  Undssy  testifled  that  ne  th?re- 
upon  told  Gamble  of  this  report,  and  that 
lie  would  not  take  an  Interest  In  the  land. 
-ft>r  the  reason  that  the  pine  was  not  there, 
M  he  had  been  led  to  expect  the  Inspec- 
tion of  the  estimates  of  Mr.  Wylie.  GamUe 
aJao,  lo  the  fall  of  1888,  made  an  effort  to 
■•en  the  land  to  Touaey  &  Tamer-  He  fnr- 
nbhed  them  with  an  estimate.  They  made 
Mn  examination,  and  found  no  such  quantity 
•of  pine,  and  they  decUned  to  take  It,  stitlng 
to  Mr.  Gamble  that  no  anch  quantity  of 
vine  could  be  found.  In  December,  18S0. 
-OamUe  again  offered  the  land,  to  Iiaismore 
A  nut  Tb^  ffluimlned  It,  and  found  only 
about  11,000;OUO  feet  of  pine,  and  it  Is  evl- 
■6ent  that  GamUe  knew  of  this  estimate. 
«afflHe's  testimony  ahowa  that  after  all  this 
information  was  immrted  to  him  be  spent 
cnocfa  time  In  the  Immediate  nelghbortiood  of 


the  lands,  and  was  several  times  upon  th.'-m, 
showing  them  to  purchase's,  and  yet  be 
made  no  complaint  to  the  oomplnuuiuis 
about  the  quantity  of  timber  b^ng  less  than 
represented  at  the  time  of  the  pvadbaae, 
and  treated  the  contract  as  being  In  full 
force;  and  on  September  16,  1889,  just 
before  the  last  two  notes  became  due,  be 
obtained  an  extraislon  to  March  15,  1890, 
to  meet  ttiem.  He  also  applied  to  Mr.  Wy- 
lle In  September,  1890,  to  be  permitted  to 
cut  8,000,000  feet  of  the  logs  from  the  land, 
and  offered  to  guaranty  the  payment  of  $40.- 
000  on  the  contract  before  the  logs  should  be 
removed.  He  testifled  that  he  woidd  have 
carried  oat  this  agreement  If  these  foreclo- 
sure proceedings  had  not  been  commenced. 
He  also  made  a  propoedtion  to  the  complain- 
ants to  lumber  the  lands  Just  prior  to  the 
commencement  of  these  proceedings.  If  he 
had  set  up  the  claim  of  fraud  and  misrepre- 
sentations at  the  outset,  as  soon  as  it  came 
to  his  knowledge  that  the  land  contained 
much  less  timber  than  he  claims  he  was  led 
by  Mr.  WyUe  to  beUeve  It  did.  his  datm 
would  have  some  foundation  for  equitable 
relief,  but  his  conduct  from  the  fall  of 
1SS7  to  the  time  the  foreclosure  proceedings 
were  commenced  contradicts  such  claim.  In- 
stead of  making  complaint,  he  still  treated 
the  land  as  his,  obtained  extension  of  time 
of  payment,  and  attempted  to  make  con- 
tracts with  complainants  for  permission  to 
lumber  it,  knowing  all  the  facts  which  he 
now  sets  up  to  avoid  the  contract  for  fraud. 
This  must  preclude  him  from  making  such  a 
defense.  If  be  desired  to  resdud  on  the 
ground  of  fraud,  it  was  bis  duty,  upon  the 
discovery  of  the  facta,  at  once  to  announce 
bis  purpose  to  do  so,  and  adhere  to  it  Aa 
was  said  In  Giymes  v.  Ijandera,  03  U.  S.  02: 
"If  he  be  dlent  and  continue  to  treat  the 
property  as  his  own,  be  will  be  held  to  have 
waived  the  objection,  and  will  be  conduslve- 
ly  bound  by  the  contract  as  If  the  mistake 
or  fraud  had  not  ooourred.  He  Is  not  per- 
mitted to  play  fast  and  loose.  Delay  and 
vacillation  are  fiital  to  the  right  which  had 
betan  subslBted."  Ttila  is  but  the  statement 
€£  the  aame  rule  laid  down  1^  this  court  iif 
the  following  cases:  Merrill  r.  WUson,  69 
Mich.  232,  33  N.  W.  Rep.  716;  Galloway  v. 
mOmm,  1  Dong.  (Mich.)  330;  Jewett  r. 
Fitit,  4  Mich.  008;  Dlsbrow  v.  Jones.  Har. 
(Mich.)  102;  Street  t.  Dow,  Id.  427.  This  rule 
Is  also  followed  In  Schiffer  v.  Dleta,  83  N.  Y. 
300;  Balrd  t.  Mayor,  etc.,  90  N.  T.  567;  Mo- 
Lean  V.  Clapp.  141  U.  S.  429, 12  Sup.  Ct  Rep. 
20.— and  laid  down  In  1  Story,  Bq.  Jnr.  | 
203a.  Hie  claimed  dtf  ense,  we  think,  la  not 
made  out  The  decree  of  the  court  below 
must  be  affirmed. 

GRANT,  J.,  concorred  In  the  resolt  The 
otbo!  Jnstlcea  cuumrred  with  IA>MG,  J. 
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VILIiAGB  OP  HIGHLAND  PARK  t.  DE- 
TROIT &.  B,  PLANK-ROAD  GO. 
(Sapreme  Coart  of  Michigan.    May  31,  1893.) 

0BLISA.T10II  or  CONTHACT»— PLANK-ROA.D  COK- 
PANlSa. 

Since  the  plaak-road  act  of  1848  gave 
to  companies  or^uized  under  it  a  right  to 
build  and  maintain  their  gates  where  they  may 
deem  necessary.  Pub.  Acta  1878,  p.  197,  which 
hibita  them  from  maintaining  tollgates  with- 
the  limits  of  any  city  or  TUlage.  is  uncon- 
stitutional, as  impairing  the  obligation  of  con- 
tracts; and  such  a  company,  notwithstanding 
the  act  of  1879,  may  erect  a  toilitate  within  the 
limits  of  a  Tillage  at  a  place  where  none  had 
previously  existed.  Detroit  t.  Detroit  St  H. 
Planlc-Koad  Co.,  6  N.  W.  275,  48  Mich. 
140;  followed. 

Appeal  Crom  drcidt  oonrt  Wayne  county, 
In  chancery;  Oomellus  J.  Reilly,  Jndge. 

Bill  by  the  Tillage  of  Hlgbland  Park 
against  the  Detroit  &  Blrmlngluun  Plank- 
Road  Company  to  restrain  defendant  from 
wiMintiiiTiinff  a  toUgate  within  Ihe  limits  of 
the  village.  Decree  for  complainant,  and 
defendant  appeals.  Rerersed. 

Frank  B.  Leland,  (Sidney  T.  Miller,  of 
counsd,)  for  appellant.  H.  B.  Spalding, 
for  appellee^ 

HOOKER,  O.  J.  The  defendant,  a  plank- 
road  company,  has  for  many  years  main- 
tained a  toUgate  at  a  point  south  of  the 
Tillage  of  Highland  Park,  a  suburb  of  De- 
troit. In  consideration  of  the  sum  of  fS.OOO, 
it  agreed  to  remove  said  toUgate,  and  there- 
after to  maintain  no  tollgate  within  five 
miles  of  the  city  hall  in  Detroit,  and  to 
collect  no  tolls  of  persons  traveling  over 
the  portion  of  the  road  south  of  the  gate 
to  be  established  beyond  sold  flve-mlle  limit, 
except  such  as  should  pass  through  said 
gate.  Complainant,  through  its  officers, 
thereupon  filed  the  bill  In  this  cause  to  re- 
strain defendant  from  establishing,  keeping, 
or  maintaining  a  tollgate  within  the  limits 
of  said  village  of  Highland  Park,  which  It 
alleged  defendant  was  about  to  do.  A  tem- 
porary injunction  was  allowed,  which  upon 
the  hearing  of  the  case  was  made  perma- 
nent From  this  decree  the  defendant  ap- 
pealed. 

The  defendant  corporation  was  organized 
under  the  general  act  for  the  establishment 
of  plank  roads,  passed  in  1S48.  The  com- 
plainant relies  upon  an  amendment  to  said 
act  passed  in  1879.  (Pub.  Acts  1879,  p.  197,) 
whicli  provided,  among  other  things,  that 
"No  plank-road  company  organized  subject 
to  the  provisions  of  tMs  act  shall,  without 
the  consent  of  the  local  authorities,  keep 
or  maintain  a  tollgate  within  the  present 
or  future  corporate  limits  of  any  dty  or 
village.'*  Under  another  provision  of  this 
amendatory  act,  requiring  plank-road  com- 
panies to  discontinue  and  remove  toUgates 
existing  within  the  limits  of  any  dty  or 
village  to  points  beyond  Ibelr  limits,  within 
60  daya  after  bdng  notified  to  do  so  by  the 


authorities  thereof,  the  dty  of  Detroit  at- 
tempted to  compel  the  removal  of  a  toil- 
gate  beyond  Its  limits,  but  upon  a  hearing 
of  the  case  the  court  held  the  law  uncon- 
stitutional, in  that  it  Impaired  the  obUgatioD 
of  contracts,  and  sought  to  divest  idank- 
road  companies  of  property  which  they 
had  rightfully  acquired.  Detroit  v.  Detroit 
&  H.  Plank-Road  Co.,  43  Mich.  140,  6  N.  W. 
Rep.  276.  Counsel  attempt  to  distinguish 
that  case  from  the  present  on  the  ground 
that  the  d^endant  proposes  to  erect  a  toU- 
gate where  none  bad  previously  existed. 
We  see  no  difference  In  prlndple  betweeu 
the  coses.  The  plank-road  act  gave  to  the 
defendant  a  rl^t  to  build  and  maintain 
Its  gates  where  It  might  deem  necessary, 
which  Is  as  much  one  of  its  contract  rights 
as  to  maintain  an  existing  gate  would  be, 
while  to  compel  It  to  surr^der  half  a  mile 
of  Its  road  In  Highland  Park  Is,  In  prlndple, 
exactly  the  same  as  to  take  two  or  more 
miles  from  the  Detroit  &  Howell  Company, 
in  the  dty  of  Detroit  1  How.  St  |  35S2; 
Detroit  V.  Detroit  &  E.  Plank-Road  Co.,  12 
Mich.  333;  Ghope  v.  Detroit  &  H.  Plnnk-Boad 
Co.,  37  Mich.  197.  TheagreemMitby  which  de- 
fradant  removes  its  ttrilgate,  and  refrains  from 
collecting  tolls  over  a  portion  of  its  road, 
does  not  injure  the  public,  but  may  rea- 
sonably be  supposed  to  be  beneficIaL  It  Is 
a  matter  In  which  the  complainant  has  no 
concern,  and  it  cannot  compel  the  defendant 
to  yield  more  of  Its  privileges  because  it  has 
seen  fit  to  yield  some  of  them.  The  decree 
of  the  court  below  must  be  rererwd,  and 
complainant's  bill  dismissed. 

LONG.  J.,  did  not  ait  The  other  Justices 
concurred. 


BIGB  St  al.  T.  MARQUBTTB  OPERA- 
HOUSE  BLDG.  Oa 
(Sapreme  Oonrt  of  MIdilgan.   June  1.  1893.) 

Statutb  ot  Fhauds  —  i^Misa  t«  Akswbk  for 

Dkbt  or  Anotuek —  Consiobkatiox  Accrcixa 
TO  PKOMisoit— -Li9  Pendeks. 

1,  Defendant's  contract  for  the  erection 
of  sn  opera  house  provided  that  if  the  con- 
tractors failed  to  furnish  material,  defeudant 
could  supply  the  material,  and  deduct  the  cost 
from  the  price.  Plaintiffs,  after  furnishing 
certain  material  on  the  contractors'  credit,  re- 
fused to  furnish  more,  and  an  arrangement 
was  made  whereby,  on  the  eontractorr  wrlt- 
tea  order  to  defendant,  the  architect  was  to 
make  the  estimates  and  payments  directly  to 
plaintifrs.  Held,  that  the  agreement  was  not 
within  the  statute  of  frauds,  as  it  was  not  a 
promise  to  piiy  plaintiffs'  debt  but  to  b«iefit  de- 
fendant by  the  immediate  acquisition  of  mate- 
rials for  the  building.  CalUns  t.  Ghaadler,  36 
Micb.  324,  followed. 

2.  Where  an  action  was  commenced  to  le. 
cover  the  value  of  the  material,  the  fact  that 
plamtiss  had  instituted  suits  against  the  con- 
tractor, and  to  enforce  a  Umi,  did  not  affect 
[riBintiffs  rights,  m  long  as  the  Jodgments 
therein  remained  unsatisfied. 

Error  to  drcnit  court,  Marquette  county; 
John  W.  Stone,  Judges 
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BICE  r.  MARQUSTTE  OPEBA-HOUSE  BLDO.  CO. 


Action  1^  SnmpsoD  Blco,  Joseph  H.  Blee. 
ind  caarenca  B.  Bice  against  the  Uarquette 
OperarHonm  Bidldii^  Company  to  recover 
tlie  Talne  of  certain  bnlldlDg  material- 
There  was  a  Jndgment  for  plaintiffB,  and  de- 
fwdant  brings  error.    Jndgment  affirmed. 

Clark  &  Feail,  for  appellant  Ball  & 
ffimscom  and  Egbert  J.  Mapes,  for  appel- 
leoi 

LONO,  J.  On  Angtut  4y  im  the  de- 
fendant company  entered  into  a  contract 
with  Wilson  ft  Moore  by  which  they  were 
to  erect  fhr  defendant  an  opMa-honse  build- 
iDg  tor  the  mm  of  H5.00(X  to  be  comi^ted 
July  1,  1801.  Hie  contract  provided  that 
ihonld  the  contractors  at  any  time  refuse 
or  neglect  to  supply  traflldent  material  of 
the  proper  qnaUty,  or  fall  In  any  req»ect  to 
prosecute  ttulr  woA  with  promptness  and 
diligence,  or  fiail  In  the  performance  of  any 
of  the  agreements  on  their  part,  such  fail- 
ure being  oerUfled  by  the  architect,  the  own- 
ers should  be  at  liberty  to  supply  the  mate- 
lials,  etc.,  and  deduct  the  coeta  of  the  same 
tnm  any  moneys  dne  or  to  become  dne  to 
the  contractors.  The  contract  also  contained 
tbe  fbUowlng  proTldon:  "Before  each  pay- 
ment. If  reqolred,  the  contractors  sliall  glTe 
the  architect  good  and  aoffldent  evidence 
that  the  premises  are  free  from  all  liens 
and  Claims  chargeaUe  to  said  contractors; 
and,  ftirther,  Oiat  tf  at  any  time  there  shall 
be  any  lien  or  chilm,  for  which.  If  eatab- 
Ushecl,  tile  owners  of  the  said  premises  might 
be  made  llnble,  and  which  would  be  charge- 
aUe  to  said  contractors,  the  owners  shall 
have  the  right  to  retain,  out  of  any  pay- 
ment then  due  or  Uieresfter  to  become  dne, 
an  amount  aaffldent  to  completely  Indem- 
nify them  against  sncb  lien  or  claim,  until 
the  same  shall  be  effectually  satisfied,  dis- 
charged, or  cancded.**  Bice,  Pendlll  &  Co. 
were  mmdiants  dobig  business  at  Marquette, 
snd  flie  ploinUffs  in  this  solt  are  the  sncees* 
sors  to  that  firm,  and  have  succeeded  to  aU 
their  rights  by  assignment  On  August  28, 
1800,  and  after  the  contract  above  apedflcd 
bad  been  made  between  defendant  and  Wlir 
son  ft  Moore,  that  firm  submitted  to  Wll- 
Bon  ft  Moore  a  proposition  to  furnish  cer- 
tain materials  for  the  Iniildlng  for  the  sum 
of  93.450.45.  Thdr  proporttton  was  scent- 
ed, and  the  firm  of  Bice,  FendUl  &  Go.  for- 
nlshed  materials  up  to  Mart^  1,  1801,  when 
they  refused  to  furnish  any  more  material 
upon  the  credit  of  T^lson  ft  Moore  unless 
the  estimates  for  the  material  should  be 
made  directly  to  them,  and  the  defendant 
should  pay  them  directly  therefor.  Mr.  Pen- 
dUl  called  upon  the  architect,  Mr.  Charlton, 
and  stated  to  him  that  th^  declliud  to  fur^ 
nlsh  more  materials  unless  they  could  see 
tlielr  way  to  get  ttieir  p:^.  Mr.  Gbnriton, 
who  audited  all  the  bills,  advised  Pendlll 
*bAt  If  he  would  get  an  order  from  Wilson 
ft  Moore  he  would  have  the  estimates  made 


direct  to  the  firm  of  Bice,  Pendlll  ft  Go. 
Tha  order  was  tfven  by  unison  ft  Moore 
upon  the  defendants.  This  order  became 
iMt,  and  was  not  produced  on  the  trial;  but 
Mr.  Pendlll  testified  diat  It  was  an  <»der  for 
the  architect  to  make  the  monthly  estimates 
for  materials  famished  by  Bloe,  Pendlll  ft 
Ca  directly  to  them  each  mtmth,  and  to  pay 
to  Uiem  directly  upon  such  estimates;  that 
he  gave  this  order  to  Mr.  Gharlton,  the  archi- 
tect, who  agreed  to  make  the  paym«its  dl< 
reedy  to  race,  PendUl  ft  Go.  The  wtude 
of  the  materhils  were  diereafter  furnished, 
and  on  August  1,  1801,  the  following  certi&> 
cate  given: 

"Maniaettet  MbdL,  Aug.  1. 1801.  Bice,  Pen- 
dm  ft  Co.  In  account  with  WUscm  ft  Mowe^ 
Contractors  and  Builders: 

Due  Bice.  PDndill  ft  Co.  for  fnmish- 

Ibk  muterlalB  for  opera  house  f3,S0S  61 

Afril  1.  Less  estimates  ^   033  00 

BaL   92,662  M 

"TbB  above  Ull  Is  correct  Wllacm  ft 
Moore. 

"I  certify  that  -the  above  material  has  been 
ddivered,  and  has  beoi  built  In  the  Mar- 
quette OpmirHoase  Block,  and  Is  satisfac- 
tory.  D.  Fred  CHiariton,  Architect" 

Mr.  Chariton  testlfled  that  be  did  not  te- 
member  distinctly  abont  Oie  ordw.  but  had 
a  faint  recollection  that  he  saw  It,  or  was 
tcACL  the  amount  Be  admits,  however,  that 
heoertlfled  thebOl  above  set  out  Thisaotlon 
is  brought  against  tlie  defendant  companyftir 
the  amount  of  the  claim  of  Kce,  Pendlll  ft 
Ca  for  mob  matwlals.  On  the  trial  before  ft 
jury  the  plaintiffs  had  verdict  and  judgment 
f<»-  the  amount  of  the  daim.  The  oourt  dt 
reoted  the  Jury  that  It  was  not  claimed  on 
the  port  of  the  plaintiflli  that  tile  defoidant 
oompany  fumlahed  the  materials  from  them, 
or  Bice,  Pendlll  ft  Ca,  as  the  plaintiffs'  firm 
was  then  known,  "but  that  fact  might  not 
be  controlling  In  ffawe.  Did  the  defend- 
ant make  the  agreement  that  is  claimed  by 
the  plalntUDB?  That  Is,  did  ^  defendant 
agree  to  pay  direct  to  Bice,  PendlU  ft  Co.i 
It  yon  find  that  sudi  agreement  was  made, 
tiie  court  advises  yon  that  it  was  not  wltUn 
the  statute  ot  frauds."  BubstantJally,  the 
court  advised  the  Jury  that  It  such  ^n  ar* 
rangement  was  made  with  the  architect  as 
plaintiffs  claimed,  and  the  architect  had  aur 
thority  to  buy  matnlals,  and  pay  for  mate- 
rials furnished  by  plalntifb  to  Wilson  ft 
Moore,  the  plalntUb  might  recovw. 

It  Is  first  contended  by  couna^  for  defends 
ant  that  time  la  no  proof  to  sustain  tiie  dec- 
laration. The  declaration  contains  the  com- 
mon counts  and  a  8i>ecial  count  The  special 
coont  alleges,  substantially,  that  the  plain titCa 
refused  to  supply  materials  to  Wilson  ft 
Moore  unless  ttie  defendant  would  promise 
and  agree  to  pay  directly  to  Bice,  PoidiU  ft 
Ca  the  entire  amount  which  might  accrue 
and  be  owing  for  such  materials  as  the  said 
Bice,  Pimdill  ft  Co.  should  thereafter  fumlsb 


Digitized  by  Google 


584 


XORTHWESTEEK  REPOBTEB,  Vol.  55. 


(Uich. 


for  the  Gonstractlon  of  said  building,  and  to 
be  paid  to  said  Bice,  Pendlll  &  Co.,  according 
to  estimates  of  the  architect  thereafter  from 
time  to  time,  etc.,  and  tliat  thereuptm,  at  the 
request  of  said  Wilson  A  Moore,  and  in  con- 
Bide  ration  of  the  premises  aforesaid,  and  that 
the  coDstmction  of  said  building  might  not  be 
delayed,  the  said  defendant  agreed  with  the 
said  Bice,  Pendlll  &  Co.  to  pay  to  said 
Bice,  Pendlll  &.  Co.,  direct,  all  snch  sums 
of  money  as  mi^t  be  owing  them  for  mate- 
rials thereafter  furnished  by  said  Bice,  Pen- 
dill  &  Co.  in  ttie  aforesaid  Marquette  Opera- 
Hjonse  building,  from  time  to  time,  according 
to  esttmates  made  as  aforesaid.  The  count 
then  sets  out  the  furolshhig  of  the  materials 
according  to  such  agreemrait,  and  that  snch 
'materials  were  used  in  the  construction  of 
-the  building.  The  court  stated  the  plalntiifs' 
claim  to  the  jury  substantially  as  the  claim  Is 
laid  In  the  declaration,  and  directed  them 
that  the  question  In  the  case  was  whether 
the  defendant  made  the  agre^ent  claimed  In 
the  declaration,  and.  If  such  agreement  was 
made,  plaintiffs  could  recover.  The  plain- 
tllCs'  proofs,  we  think,  tended  to  sustain  this 
theory  of  the  case.  It  is  shown  that  the  ar- 
obitect  prtmilsed  pialntUTs  to  make  the  esti- 
mates directly  to  them  thereafter,  provided 
-they  obtained  an  order  from  Wilson  .&  Moore. 
-Some  dispute  arises  over  tills  order,  but  the 
proofs  tend  to  show  that  the  architect  was 
satisfied  with  Hie  arrangement,  and  did  make 
ihe  estimates  as  agreed,  and  paid  the  April 
eathnate  of  $933,  and  certified  to  the  dellv- 
■ery  of  the  balance  of  the  material  used  in  the 
building,  furnished  by  the  plaintiffs.  The 
filalntiffa'  proofs  tended  to  sustain  the  theory 
of  the  declaration,  and  the  court  was  not  in 
-error  In  stating  that  the  case  was  not  within 
the  statute  of  frauds.  The  defendant  com- 
pany had  a  right,  under  their  contract  with 
Wilson  &  Moore,  at  any  time  when  the  oon- 
troctors  failed  to  proseoate  the  work  with 
-diligence,  to  provide  materials  themselves, 
and  deduct  the  costs  from  the  moneys  due  on 
the  contract  Before  It  made  any  paym«its 
■on  estimates  to  the  contractors  the  defoid- 
ant  ccanpany  had  also  the  rif^t  to  know  of 
any  liens  or  Incumbrances  which  might  be 
put  upon  the  property,  for  which  the  com- 
■pany  \(ouId  be  liable,  aiid,  If  any  such  claims 
-existed,  to  retain  sufficient  moneys  out  of  any 
payment  to  meet  such  claims.  Under  these 
K^rcumstances,  when  the  defendant  company 
found  that  plaintiffs  would  furnish  no  more 
materials  to  Wilson  &  Moore,  or  upon  their 
^sredit,  it  agreed  to  make  the  payments  for 
such  material  direct  to  plaintifts.  The  case, 
in  principle,  falls  within  the  rule  laid  down 
An  Calkins  v.  Chandler.  36  Midi.  324;  Bates 
T.  Itonnelly,  57  Mich.  521,  24  N.  W.  Hep.  788. 
It  was  not  a  promise  to  pay  the  debt  of  Bice, 
Pendlll  &  Co.,  but  a  promise  to  pay,  for  the 
■material  put  into  the  building,  directly  to 
Bice,  Pendill  &  Co.,  and  which  Wilson  & 
Moore  promised  they  might  do.  As  was  sold 
43y  Chief  Justice  Shaw  In  Nelson  t.  Boynttm, 


3  MetOL  (Mass.)  396:  "The  nde  to  be  derived 
fr<Hn  Uie  dedsiona  seems  to  be  this:  That 
cases  are  not  oon^ered  as  oonlng  wltbin  the 
statute  when  the  party  promlsmg  has  for  his 
object  a  benefit  which  he  did  not  before  en- 
joy, aocrulng  Immediately  to  hhnself;  but 
where  the  object  or  promise  Is  to  obtain  the 
release  of  a  person  or  property  of  tli^  debt- 
or, or  other  forbearance  or  benefit  to  him,  it 
is  within  the  statute."  The  object  to  be  ac- 
oompIlBiied  by  the  defendant  company  was 
the  Immediate  acquisition  of  those  materials 
to  put  into  the  building.  The  purpose  was 
not  to  b«ieflt  Wilson  &  Moore,  or  to  obtain 
anr  f<H-bearance  for  tiiem,  but  to  benefit  the 
defendant  company. 

Some  other  questtons  are  argued  and  urged 
In  this  court,  why  the  judgment  should  not 
stand.  It  is  contended  that  the  court  was  in 
error  in  leaving  to  the  jury  the  question 
whether  Charlton,  the  architect,  bad  authori- 
ty to  maike  the  agreement  relied  upon.  We 
think  the  evidence  Justified  the  charge  and 
the  vei-dlot  It  was  shown  on  the  trial  tlmt 
the  plaintiffs,  before  the  trial  of  the  present 
case,  had  commenced  suit  against  Wilson  & 
Moore,  In  which  th^  bad  judgm^t,  and  gar- 
nished the  defaidant  company  for  the  price 
of  these  materials,  and  had  also.  In  another 
proceeding,  sooj^t  to  obtain  a  lien  upon  the 
opera-houae  building,  and  that  such  proceed- 
ings oonclusivcly  negative  the  claim  now 
made.  The  fact  that  the  plaintiffs  stUl  made 
a  claim  against  Wilson  &  Moore  could  not 
affect  their  rl^ts  In  the  present  proceeding. 
It  la  not  claimed  that  Wilson  &  Moore  were 
released  from  their  Indebtedness,  and  a  judg- 
ment against  them  would  not  bar  the  plain- 
tiffs' claim  against  the  opera-house  oompany 
unless  there  was  a  satlsfiictlon  of  the  Judg- 
ment It  was  not  the  theory  of  the  plaludds 
that  the  defmdont  purchased  the  materials 
of  than,  but  that  ttie  defendant  agreed  to 
pay  to  them,  direct  for  the  material,  if  the 
plaintiff  would  furnish  it  on  the  contract 
with  Wilson  &  Mowe;  and  under  the  rule  In 
Calkins  V.  Chandler,  supra,  it  would  not  mat- 
ter whether  Wilson  &  Moore  remained  liable 
or  not  We  need  not  discuss  the  other  errors 
assigned.  We  have  examined  them,  and  they 
are  overruled.  The  Judgm«it  must  be  af- 
flnned.  with  costs. 

GRANT,  J.,  did  not       Tht  otlier  Jnatloea 

concurred. 


PENDILL  et  al.  v.  MARQUETTE  COUNTY 

AGRICULTURAL  80C. 
(Supreme  Court  of  Michigan.    May  31,  1893.) 

ESTOFPBL  BT  DbEI>— ADVBRSK  PoSSBSSlOK — QUES- 
TION FOR  JCRT, 

1.  A  deed  reciting  that  the  parties  have  by 
amicable  arranf^ement  divided  among  them- 
selves the  property  of  their  father's  estate, 
and  that,  to  carry  the  agreement  into  effect, 
and  in  cousideration  of  one  dollar  to  each  in 
hand  paid,  the  parties  have  granted,  soM.  and 
conveyed  "aU  their  right.  tiUe,  and  tntareat" 
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Id  the  land  mentioned,  does  not  carry  on  Its 
thce.  either  in  express  terms  or  hy  necessair 
imiillcntion,  n  statement  that  the  granttyn  or 
their  ancestors  were  seised  of  a  title  in  fee  In 
the  preinises.  and  heoM  does  not  estop  one  of 
the  grantors  from  assei'tiug  an  after-acquired 
title  in  fee  against  one  claiming  under  the 
cninte& 

2.  In  aa  artlon  InrolTiog  tiu  isam  aa  to 

vbether  defeudADts,  and  those  under  whom 
they  clnim,  have  acquired  title  to  laud  hj  ad^ 
Terse  pooBesslon,  where  there  Is  eridence  show- 
inc  that  the  property  was  onoccui^ed  daring 
a  portion  of  the  time  relied  on  by  defendants, 
it  is  error  for  the  court  to  direct  a  Terdict  In 
their  taror,  though  a  great  preponderance  of 
the  eridence  shows  the  posseuion  claimed, 
since  It  is  for  the  jury  to  determine,  on  confllct- 
iotf  evidence,  whether  there  hai  been  an  actual, 
continued,  visible,  notorious,  distinct,  and  ho» 
tile  possession. 

Error  to  drcidt  court,  Marquette  county; 
John  W.  Stone,  Jndge. 

Ejectment  by  Frank  P.  PendUI,  Josepb 
Neidhardt,  and  James  B.  Sherman  against 
the  Marqnette  County  Agricultural  Society. 
The  court  directed  a  verdict  for  defendant, 
«nd  plaintiffs  bring  error.  Reversed. 

Haydm  &  Young;  for  aiipellants.  Ball  ft 

Hanscom,  for  appellee. 

HOOKER.  O.  J.  FlalnUffs  brought  eject* 
ment.  claiming  title  In  fee  to  the  premises 
described  in  their  declaration,  and  proved 
a  perfect  title  from  the  federal  government. 
The  defenses  made  are  (1)  that  plaintiffs  are 
estopped  from  asserting  their  title  against 
defendant;  <2)  that  defendant  has  acquired 
title  by  adverse  possession.  The  ancestor  of 
plaintiff  Pendin,  one  John  PeudUl,  was  the 
owner  of  a  tax  tifle  covering  the  land  in 
controversy,  npon  which  an  aadltor  general's 
deed  bnd  Issued  to  him.  After  bis  death, 
plaintiff  Fendlll.  and  the  other  heirs  and 
widow  of  the  decedent,  joined  in  a  partition 
deed  reading  as  follows,  viz.:  "This  inden- 
ture, made."  etc.,  "between  Frank  PendUl" 
<and  the  other  heirs)  "who  are  the  sons  and 
heirs  at  law  of  James  FencUn,  deceased, 
witnesseth,  that  the  said  parties,  as  such 
heirs  at  law  and  nidow,  have  by  amicable 
arrangement  divided  among  themselves  the 
property  of  said  estate:  Now,  therefore,  in 
order  to  carry  Into  effect  the  said  agreement 
and  division,  the  said  parties.  In  consideration 
of  the  sum  of  one  dollar  to  each  in  hand 
paid,  the  receipt  whereof  Is  hereby  confessed 
and  acknowledged,  have  granted,  sold,  and 
conveyed  all  their  right,  title,  and  interest 
tn  and  to  the  following  described  land,"  etc., 
<here  follows  description  of  land  conveyed 
to  the  several  parties,)  "to  have  and  to  hold 
to  eiich  of  said  grantees  the  lands  above  de- 
scribed, as  conveyed  and  set  off  to  thcra  in 
severalty,  and  to  their  heirs  and  asfd^s,  foi^ 
ever."  It  Is  defendant's  theory  that'  uiider 
this  partition  deed,  any  title  to  the  premises, 
subsequently  acquired  by  Frank  Fcndill  In- 
ured to  the  benefit  of  the  grantee  named  in 
thnt  deed,  James  Pendill,  and  through  him 
to  rtefeudants.  Tn  the  case  of  Jackson  v.  Wnl- 
droD,  18  Wend.  178,  it  Is  said  that  "the  prin- 
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dple  of  on  eetoppel,  as  appUcaUle  to  deeds. 
Is  to  "pteveiU;  dnndty  of  action,  and  to  com- 
pel p&rttes  to  perform  th^  contracts.'  Thns, 
a  party  aasertlng  in  a  deed  the  ezisteiace  c£ 
a  particular  fact,  and  therein  inducing  an- 
other to  contract  vlUi  him.  cannot  a  de- 
ntal of  that  fact  compel  the  other  party  to 
seek  redress  against  his  bad  faith  by  suit." 
etc.;  and  this  doctrine  Is  well  supported. 
So,  where  the  deed  Imports  to  oonv^  a  fee* 
though  it  lacks  a  covenant  of  warranty,  the 
doctrine  of  estoppel  permits  the  grantee  to 
have  the  benefit  of  such  titles  aa  the  grantor 
may  subsequently  acquire.  In  the  case  of 
Van  Rensselaer  v.  Kearney,  11  How.  320,  it 
la  said  by  Mr.  Justice  Ndstm  that  "the  prin- 
ciple dedudble  from  these  authorities  seems 
to  be  that,  whatever  may  he  the  form  or 
nature  of  the  conveyance  used  to  pass  real 
property,  if  the  grantor  sets  forth  im  the 
face  of  the  Instrument,  by  way  of  recital  or 
averment,  that  be  Is  seised  or  possessed  of  a 
particular  estate  in.tlie  premises,  and  wliich 
estate  the  deed  purports  to  convey,  or,  what 
is  the  some  thing,  if  the  seisin  or  possession 
of  a  particular  estate  is  affirmed  in  the  deed, 
cUher  in  express  terms  or  by  necessary  Im- 
pUcatioD,  the  grantor,  and  all  persons  In 
privity  with  him,  shall  be  estopped  from 
ever  afterwards  denying  tliat  he  was  so 
seised  and  possessed  at  the  time  he  made 
the  conveyance."  We  may  then  Inquire 
whether  the  partition  deed  reUed  on  carries 
on  its  face,  by  way  of  recital  or  avermmt, 
the  statement  that  the  grantors  or  their  an- 
cestor were  seised  of  a  title  in  fee  in  the  prem- 
ises, either  In  express  terms  or  by  necessary 
implication.  After  naming  the  parties,  the 
deed  recites  the  fact  tliat  they  "have  by  am- 
icable arrangement  divided  among  them- 
selves the  property  of  the  estate."  The  con- 
ilderaUon  Is  "one  dollar  to  each,"  for  which 
th^  "have  granted,  sold,  and  conveye<l  all 
their  right,  title,  and  interest"  in  the  land 
mentioned.  If  there  Is  an  assertion  of  any 
particttlar  Interest  or  title,  either  express  or 
by  necessary  Implication,-  It  Is  limited  to 
that  belonging  to  the  estate,  of  which  It  may 
be  presumed  that  all  were  equally  cogni- 
zant We  see  no  opportunity  for  the  appli- 
cation of  the  doctrine  of  estc^pel  to  this  case. 

The  question  of  adverse  possession  remains. 
Defendant  purchased  the  premises  from 
James  Pendill,  to  whom  this  tax  title  was 
conveyed  by  the  partition  deed.  Defendant 
claimed  that  it  and  Its  grantors  bad  been  in 
possession,  claiming  under  this  tax  deed, 
for  upwards  of  10  years  before  tills  action 
was  brought.  The  court  instructed  the  Jury 
that  the  evidence  established  such  claim,  and 
directed  a  verdict  for  defendant.  The  ques- 
tion, then,  is,  was  the  court  Justified  In  hold- 
ing, as  a  matter  of  law,  that  the  facts  shown 
constituted  adverse  possessfcm,  instead  of 
submitting  the  fact  to  the  Jury?  In  the  case 
of  Yelverton  v.  Steele,  40  Mich.  Ml,  Mr. 
Justice  Graves,  in  stating  the  law  upon  the 
subject  of  adverse  possession  said:  "The  doc- 
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trine  which  sancttons  the  dlrestltare  of  the  | 
true  owner  by  hostile  occupancy  is  to  be 
taken  strictly,  and  the  case  is  not  to  be  made 
out  by  Inference,  but  by  dear  and  cogent 
proof/'— eapportlng  his  opinion  by  numerous 
iiuthoritlea.  He  quotes  with  approval  the 
language  ot  Mr.  Justice  Duncan  where  he 
Kiys  that  "it  must  be  an  actual,  continued, 
risible,  notorious,  distinct,  and  hostile  pos- 
session." While  it  would  hare  berai  the 
duty  of  the  court  to  have  directed  a  verdict 
for  the  plaintiffs  In  case  of  the  absence  of 
clear  and  cogent  proof  upon  any  one  of 
these  six  requisites,  he  could  not  properly 
hare  directed  a  verdict  for  the  defendant, 
unless  each  and  every  one  of  them  were  es- 
tablished by  such  proof,  nncontroverted ;  for, 
the  moment  that  any  evidence  fairly  tending 
to  disprove  one  of  them  was  given,  a  ques- 
tf<»i  of  fact  for  the  Jury  arose,  whether  It 
was  shown  by  plaintiffs,  or  appeared  from 
the  ezaminad(Mi  of  defendant's  witnesses. 
The  partition  deed  was  executed  Augiist  3, 
1885,  at  which  time  James  PendlU  succeeded 
to  the  tax  title  of  his  ancestor.  He  was 
called  upon  rebuttal,  and  testlQed  as  follows: 
"Question.  You  made  your  contract  with 
Maynard  In  the  summer  of  18SG,— July  or 
June,  1886.  What  do  you  say  with  respect 
to  your  drawing  rent,  or  there  being  anybody 
in  occupation  of  the  property,  up  to  that 
time?  Answer.  I  am  certain  it  ceased  be- 
fore that  time."  On  cross-examination  the 
same  witness  was  questioned,  and  answered 
as  follows:  "Q.  The  slaughterhouse  he 
[meauiog  the  ancestor]  had  there  was  occu- 
pied by  him,  was  It  not,  up  to  the  time  of 
his  death?  A.  Not  all  the  time,  sir.  Q.  I 
mean  he  had  something  there,  he  kept  some- 
thing there,  and  looked  after  it  A.  1  don't 
think— not  at  the  time— he  liad  anything  there 
befoBB  It  burned.  Q.  I  mean  up  as  long  as 
he  lived.  Didn't  he  have  some  tools?  A, 
I  don't  believe  anything  was  ever  kept  there 
for  some  time.  We  had  no  use  for  It  Q. 
He  atUl  retained  charge  of  It,  and  lookeu 
after  the  property,  I  suppose,  did  he  not? 
A.  In  what  way?  Q.  Well,  looked  after  It 
to  see  there  were  no  trespasses  committed 
on  It  A.  I  don't  believe  he  had  been  there 
for  some  years.  Q.  Don't  you  think  he  was 
out  there  the  season  before  he  died?  A.  No^ 
sir;  I  don't  think  he  had  any  occasion  to 
go  there.  Q.  He  had  tenants  living  In  the 
bouse?  A.  I  don't  think  he  did  at  that  time, 
g.  Do  you  know  about  it?  A.  Well,  I  can't 
state  positively  Just  when  they  came  and 
went  but  I  know  the  house  was  vacant  a 
large  part  of  the  time."  Again,  the  witness 
Prentice,  who  went  In  1881  to  look  at  the  old 
house  with  a  view  to  using  It  as  a  pesthouse, 
says  that  he  found  the  house  imoccupled,  win- 
dows out,  and  the  doors  down,  and  the  floor 
about  used  up.  All  this  was  evidence  bearing 
on  the  question  of  whether  there  was  actual 
or  visible  or  notorious  or  continued  occu- 
pancy; and  though  the  court  may  perhaps 
properly  have  felt  that  the  great  preptmder- 


I  ance  of  evidence  showed  the  possession 
claimed.  In  which  opinion  the  Jurors  might 
have  concurred.  It  was  their  province  to  deal 
with  the  question,  which  could  not  properly 
be  taken  from  them.  We  see  no  alternative 
but  to  reverse  the  Judgm^t*  with  coats. 
Ordered  accordingly. 

GRANT,  J.,  did  not  alt  The  other  Ju> 
tices  omcaiTed. 


CORBY  T.  WATKB  PBOBATB  JUDGE. 

(Supreme  Coart  of  Michigan.    June  1,  1803.) 

MiJiDAjiDa — Whzk  Lisa— AoTHOHiTr  or  Pboiutb 
Judos- Sbttino  Asidb  Oboehs. 

1.  Maadamni  wlU  not  lie  to  compd  a  pro- 
bate judge  to  vacate  an  ofder  admittuig  a  will 

to  probate. 

2.  A  probate  Judge  has  no  authority  to  re- 
view or  set  aside  mn  order  admitting  a  wiU  to 
probata. 

Maudanraa  by  Adelaide  Corl^  to  compdl 
the  Wayne  oonnty  protHite  judge  to  vacate 
an  order  admitting  a  will  to  probate.  Writ 

den'ed. 

Atkinson  ft  Atkinson,  (Don  M.  Dickinson, 
of  counsel,)  for  relator.  De  Foreat  Paine, 
for  respondent 

HOOKER,  O.  J.  Relator  asks  a  manda- 
mus to  compel  the  probate  Judge  to  vacate 
an  order  admitting  to  probate  the  will  of 
relator's  father,  Richard  Trombley.  This  or- 
der was  made  In  18T2,  by  respondent's  pred- 
ecessor, and  relator  claims  to  have  been 
Ignorant  of  the  proceedings  until  recently, 
and  that  the  will  Is  fraudulent;  that  a  peti- 
tion was  filed  by  herself  and  sisters  with 
the  probate  court  alleging  these  facts;  and 
that  the  probate  court  did  not  obtain  Juris- 
diction in  the  original  proceedings;  conclud- 
ing with  a  prayer  that  the  order  admitting 
the  will  to  probate  be  vacated,  and  petition- 
ers permitted  to  contest  the  will.  After  a 
full  hearing  the  probate  court  denied  the  re- 
lief prayed.  Relator  has  mistaken  her  rem- 
edy. If  not  satisfied,  she  should  have  ap- 
palled from  the  order  of  the  probate  court 
How.  St  i  6779.  It  is  pos^ble  that  relator 
may  have  her  remedy  In  equity,  but  we  do 
not  decide  that  question.  A  mandamus  will 
not  be  granted  where  another  adequate  legal 
remedy  exists.  People  v.  Jackson  Glreuit 
Judge,  1  Doug.  (Mich.)  302;  People  r. 
Wayne  arcult  Judge,  1  Man.  {UldH.)  359,  19 
Mich.  296;  WUey  v.  Allegan  Chx:uit  Judge, 
29  Ml(3i.  487. 

A  further  reason  for  denying  the  relief 
prayed  is  the  want  of  power  In  the  probate 
court  to  vacate  its  decree  admlttUig  the  wUi 
in  question  to  probate.  In  Grady  v.  Hughes, 
64  Mich.  545.  31  N.  W.  Rep.  438,  It  Is  said 
that  "the  probate  court  derives  none  of  its 
Jurisdiction  or  power  from  the  common  law, 
but  must  find  the  warrant  for  all  of  Its  do- 
bigs  In  the  statute.  Its  Jurisdiction,  powers, 
and  duties  are  prescribed  tqr  law.  Arttde 
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6,  1 13,  Const.:  How.  St  c.  24a  •  •  •  We 
find  no  authority  xlvcn  to  the  probate  court 
to  review  soch  decree,  or  set  the  same 
naide.**  We  do  not  decide  that  the  Jurisdic- 
tion of  equity  la  not  broad  enough  to  furnish 
relief  In  such  a  case  aa  this  Is  claimed  to  be. 
The  writ  will  be  denied,  with  costs.  The 
otber  JuBtlcea  ooncorred. 


BBMIS  T.  CONLEY. 
(Sivrenw  Court  of  Michigan.    June  1,  1803.) 
EhiacniEXT — Defbhsbs— Rss  Judicata. 
Where  a  widow.  In  ejectment,  has  re- 
eorerad  a  judgment  fbr  her  dower,  and  In  par- 
tition has  the  land  assigned  to  her  as  tier 
dower  Interest,  defendant,  who  was  a  party  to 
both  suits,  oanoot.  In  a  sobsequent  action  for 
possession  of  snch  land,  interpose  a  defense 
that  he  bad  homestead  rights  in  the  lands,  and 
that  his  wife  was  not  a  party  to  the  formw 
salt  in  ejectment,  as  it  was  his  doty  to  m 
^ead  in  the  former  suit 

Error  to  circuit  court,  Tnscola  county; 
Watson  Beach,  Judge. 

Ejectmrait  by  Anna  Bemts  against  Wil- 
liam R.  Gonl^.  tliere  waa  a  Judgment  for 
fkbtlntUF,  and  defesidant  txlnga  error.  Judg- 
ment affirmed. 

The  other  facts  folly  appear  in  the  follow- 
ing statMnent  1^  GRANT,  J.: 

In  1867  certain  lands,  including  that  here 
In  oontroTeisy,  were  conr^ed  by  deed  to 
Jane  Conley  and  her  two  sons,  William  R. 
and  John.  September  15,  180S,  WUliam  R. 
and  Ida  wife  conTcyed  these  lands  to  his 
alBtw  Uugaret  Conley.  Margaret  and  John 
were  In  possession.  In  Aognst,  1877,  plaln- 
tur  brought  suit  in  ejectment  to  recover  her 
dower  Inter^t  as  the  widow  of  John  Conley, 
who  died  January  21,  1869.  This  suit  was 
tried,  and  Judgment  rendered  in  her  favor 
October  28,  1879.  Defendant  took  a  new 
trial  under  the  statute,  and  Judgment  waa 
again  rendered  in  her  favor  io  May,  18S1. 
Margaret  and  William  R.  Conley  were  the 
defendants  in  that  suit  Plaintiff  also  re- 
covered  judgment  May  10.  1881,  for  mesne 
proflta*  which  Judgment  was  appealed  to 
this  court,  and  affirmed.  Bemla  v.  Conley, 
49  Mich.  302,  13  N.  W.  Rep.  789.  Plaintiff 
then  filed  a  bill  in  chancery  for  partition, 
in  which  all  the  parties  interested  in  the 
lands  were  made  parties.  The  defendant, 
with  others,  appeared  and  defended.  The 
snit  resulted  in  a  decree  for  complainant. 
CommlasLoners  were  appointed  to  partition 
the  lands,  their  report  was  confirmed,  and 
the  land  described  in  the  declaration  In  this 
salt  was  assigned  to  plnlntiff  as  her  dower 
Interest  The  defendant  refused  to  comply 
with  the  terms  of  that  decree  and  surrender 
poeseaslon  to  the  plaintiff.  She  thereupon 
butltnted  tbis  action  of  ejectment  The  sole 
defense  now  made  is  that  the  defendant  bad 
homestead  rights  in  the  lands,  and  that  his 
wife  was  not  made  a  party  to  the  former 
snlt  tn  ejectment,  and  that  the  Judgment 
rendered  therein,  and  the  decree,  are  void. 


Huston  &  Spears,  for  appellant  T.  W. 
Atwoodt  for  appellee. 

GRANT,  J.,  (after  stating  the  facts.)  The 
defendant  cannot  now  be  beard  to  inter- 
pose tbis  defense.  He  had  no  title  of  rec- 
ord. He  occupied  Jointly  with  the  one  who 
had  the  record  title.  If  he  chiimed  to  be 
the  owner  of  the  property,  and  to  have 
homestead  ri^ta,  it  waa  his  duty  to  inter- 
pose this  claim  in  the  fonoer  suits.  It 
would  be  a  reproach  upon  the  law  to  per- 
mit him  to  now  interpose  a  defense,  after 
two  suits  and  three  trials,  in  which  he 
might  have  interposed  It  if  it  were  availa- 
ble. The  injustice  of  such  a  defense  now 
further  appears  from  the  fact  tliat  no  part 
of  the  land  assigned  to  plaintlir  is  upon  the 
40  acres  where  the  homestead  is  situated, 
and  in  which,  alone,  a  homestead  right 
could  be  claUned.  The  Judgment  la  affirmed.. 
Tbe  other  Justices  concurred. 


PIERSON  ▼.  OONLET. 

(Supreme  Court  of  Michigan.    Jane  1,  1893.) 

Res  Jddicata.  —  Adverse  Possessiom  —  Pabol 
Tkitst — Meske  Profits  j^nh  Impbovementr. 

1.  Tn  a  snit  by  the  grantee  of  complainant 
in  partition  to  recover  the  land  awarded  com- 
plainant, defendant,  having  been  made  a  party 
to  the  partitiou  suit,  cannot  claim  title  by  acf- 
verse  poesession,  as  he  should  hare  set  up  snob 
title  io  the  partition  suit;  and,  tbe  pleadings 
and  proof  In  such  suit  not  being  before  the 
coart,  it  wUI  be  presumed  that  such  defmse 
was  made. 

2.  Possession  by  a  tenant  In  common  and 
Joint  tenant  is  not  adverse  where  no  claim  Is 
made  adverse  to  the  titles  of  the  othw  tenants, 
and  they  are  In  posseasion  with  him;  and  it  Is 
Immaterial  that,  nnder  such  drcamstances.  he 
pays  tsxes  and  makes  Improvements. 

S.  Where  a  conveyance  of  land  is  made  to 

!iut  it  beyond  the  reach  of  the  grantor's  cred- 
tors,  a  secret  tmst  and  agreement,  resting  In 
parol,  to  reconvey,  i»  vdd  nnder  the  statute  of 
iraads. 

4.  A  party  to  a  partition  suit  Is  estopped, 
in  a  subseouent  action  against  him  to  recover 
land  awarded  to  complainant,  to  claim  com- 

Gnsation  for  improvements,  such  defense  not 
ving  been  made  in  the  suit  for  partition. 
STWhere  def«idant  has  had  the  benefit  of 
the  use  of  land  for  about  2S  years,  which  Is 
sufficient  to  offset  improvements  made  by  him, 
on  being  evicted  he  ts  not  entitled  to  convenss^ 
tion  for  the  improvements. 

Appeal  from  circuit  court,  Tnscola  county, 
hi  chancery;  Wutsoo  Beach,  Judge. 

Suit  by  Martha  R.  A.  Plerson  s^olnst  Wil- 
liam R.  Conley.  Prom  a  decree  for  com- 
plainant, defendant  appeals.  Affirmed. 

Hie  otber  focta  fully  appear  In  the  ftdlow- 
Ing  statement  by  GRANT.  J.: 

Complainant  liaa  title  by  conveyance  and 
by  Inheritance  to  34-35  of  tbe  S.  W.  ^  of 
the  S.  E.  ^  of  section  36,  township  13  N., 
range  8  E.,  and  defendant  la  the  owner  of 
the  remaining  1-33.  In  like  manner  the 
complainant  also  Is  the  owner  in  fee  simple 
of  1-7  of  the  W.  1-8  of  tbe  S.  E.  %  of  the  R. 
B.     (tf  the  same  section,  and  also  has  a  llf» 
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estate  in  34-85  thereof,  and  defendant  la  the 
owner  of  the  remaining  1-85.  Complainant, 
being  In  possession,  flled  her  bill  In  equity 
for  partition,  and  for  an  order  restraining 
defendant  from  interfering  with  her  posses- 
sion of  the  property.  In  1867  the  premises 
here  In  controversy,  together  with  other 
lands,  were  conveyed  to  defendant  and  Jane 
and  John  Gonley,  who  thweby  becaioe  ten- 
ants in  common.  Jane  was  the  mother  of  Wil- 
liam and  John.  Tliey  all  lived  upon  the  premises 
until  the  deaths  of  Jane  and  John.  Jane  died 
intestate  May  8,  1868,  without  having  made 
any  conveyance  of  her  Interest  in  the  land. 
She  left  five  children.— Margaret,  William 
B.,  the  defendant,  John,  Davtd,  and  Martha, 
the  complainant.  November  6,  1868,  David 
died,  Intestate  and  unmarried.  January  20, 
1809,  Jotin  died,  leaving  a  widow  and  four 
diildren.  The  widow  afterwards  married, 
and  is  now  Anna  Bemls.  Neither  John  nor 
David  had  made  any  conveyance  of  their 
Interest  In  the  land.  September  16,  1868,  the 
defendant  and  his  wife  conveyed  their  entire 
interest  in  the  land  to  his  sister  Margaret  for 
the  recited  consideration  of  fl,000.  On  tbe 
same  day  Margaret  conveyed  to  defendant 
by  deed,  for  the  like  recited  consideration, 
certain  lands  situated  In  Caro,  not  far  distant 
from  the  other  lands.  Jime  13,  1884,  Mar- 
garet deeded  to  the  three  children  of  com- 
plainant certain  of  the  land  now  In  contro- 
versy, subject  to  a  life  estate  In  complain- 
ant April  26,  1800,  Margaret  executed  a 
deed  of  tbe  40-acre  tract  now  involved  to 
complainant.  After  the  conveyance  by  de- 
fendant to  Margaret,  she  continued  to  occu- 
py the  property  Jointly  with  him  until  her 
drath,  sometimes  living  In  his  family,  and 
at  other  times  occupying  a  bouse  by  herself, 
with  the  exception  that  for  a  short  time  be 
Hved  upon  the  land  deeded  to  him  by  Mar- 
garet, and  until  he  sold  the  same  for  $1,050. 
Martha  has  lived  upon  the  property  since 
1884.  Mrs.  Bemls,  by  ejectment  and  parti- 
tion suits,  established  and  secured  her  dower 
Interest  These  proceedings  are  stated  in 
Bemls  T.  Conley.  56  N.  W.  Bep.  887,  Oust 
decided.)  It  was  decreed  in  the  partition 
suit  that  Margaret  was  entitled  to  an  87-180 
part  of  the  land,  defendant  William  B.  to 
28-18a  25-180  of  which  was  subject  to  thb 
dower  of  Mrs.  Bemls,  and  that  Margaret 
Plerson  was  entitled  to  15-180,  and  Ida  Hy- 
ser  and  Albert  Conley  were  each  entitled  to 
25-180.  Certain  of  these  interests  were  also 
decreed  to  be  subject  to  the  dower  of  Mrs. 
Bemls.  The  land  which  was  tbe  subject  of 
controversy  In  the  suit  was  the  S.  £.  and 
the  N.  B.  14  of  tbe  S.  W.  ^  of  section  36. 
The  defendant  in  his  answer  admits  all  the 
above  conveyances,  but  insists  that  he  paid 
the  entire  purchase  price  of  the  lands  which 
were  conveyed  to  him  and  his  mother  and 
brother;  that  the  deed  by  him  to  Margaret 
was  made  without  consideration,  and  upon 
the  agreement  to  reconv^  It  to  him  at  any 
time  whoi  he  fllunikl  demand  it;  tliat  he 


was  Induced  to  make  the  deed  to  her  by  her 
solicitation,  and  the  advice  of  others  upon 
whom  he  relied;  that  at  the  time  such 
conveyance  he  was  miAet  arrest  ok  charge 
of  having  robbed  fbe  safe  of  the  county 
treasurer,  on  which  diarge  he  was  solMe- 
qnently  acquitted;  that  Margaret  aUeged 
there  was  a  conspiracy  to  get  his  farm  from 
him,  and  that  she  was  afraid  an  attempt 
would  be  made  to  seize  his  farm  for  the 
money  the  county  had  lost;  that  being 
frightened  and  bewildered  in  mind,  and  rely- 
ing upon  the  promise  of  his  sister  to  recon- 
vey  the  property,  he  deeded  It  to  her;  that 
he  has  paid  the  taxes,  made  valuable  im- 
provements, and  has  bad  exclusive  and  ad- 
verse possesion  for  more  than  20  years; 
that  complainant  knew  all  these  things,  and 
fliat  she  is  therefore  estopped  from  setting 
Up  any  claim  In  the  property.  He  also  as- 
serts that  the  partition  proceedings  brought 
by  Mrs.  Bemls  are  void  because  his  wife 
was  not  made  a  party  to  the  ejectm^t  suit 
upon  which  those  proceedings  were  based. 
Fmots  wwe  taken  In  open  courts  and  decree 
rmdered  tor  the  oomplalnant 

Hustoa  ft  ^ears,  toe  appelant  T.  C. 
Quinn  and  F.  8.  Wheat,  for  appellee. 

GKANT,  J.,  (after  stating  the  facts.)  1. 
We  have  already  disposed  of  the  claim  that 
the  partition  proceedings  are  void.  In  Bemls 
V.  Conley,  55  N.  W.  Bep.  387.  After  tbe 
dower  right  of  Mrs.  Bemls  had  been  estab- 
lished 1^  her  ejectment  suit,  she  flled  her 
bill  in  equity  to  secure  the  benefit  of  that 
right  All  persons  interested  In  the  land 
were  necessarily  parties  to  that  suit  The 
defendant  was  there  made  a  party,  as  were 
all  the  other  persons  interested.  He  has 
therefore  had  his  day  in  court  Whatever 
defense  he  had  should  ttiere  have  been 
made.  If  he  claimed  title  by  adv^^se  pos- 
sesslcm,  he  should  there  have  set  it  up,  and 
had  the  claim  adjudicated.  Margaret  might 
have  Joined  as  complainant  In  the  partition 
proceedings.  In  a  partition  suit  It  La  imma- 
terial whether  the  tenants  in  common  are 
parties  oomplalnant  or  defendant  Wboi 
their  rights  have  been  determined  by  the 
decree  tiiey  are  res  adjudtcata,  and  can 
only  be  reviewed  upon  appeal.  It  was  there 
determined  that  Margaret  was  the  own&r 
of  the  Interest  which  she  conveyed  to  tbU 
complainant  The  pleadings  and  proofs  in 
that  suit  are  not  before  us.  and  we  are  not, 
therefore,  informed  whether  this  defense 
was  thero  made;  but  In  this  collateral  at- 
tack we  must  assume  that  It  was. 

2.  The  defendant  lias  failed  to  make  out 
a  title  by  adverse  possession.  He  was  a 
tenant  in  common  with  other  owners  of  the 
land.  He  had  no  adverse  possesion  sa 
against  Margaret,  because  she  wak  in  Joint 
occupant^  and  possession  with  him,  and 
with  the  record  title  as  against  him.  Ther» 
was  nothing  in  his  occnponcy  to  Aow  koj 
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open,  notorions,  and  hoatlle  possenion. 
While  hlB  motber  and  his  brothers,  John 
and  David,  were  Uvlng,  he  claimed  neither 
title,  interest,  nor  posaeaalon  hostile  to  their 
tnterests.  By  thrir  deaths  he  and  Margaret 
became  the  owners  of  the  greater  part  of 
tbe  land.  Their  possession  contlnned  the 
same  as  before.  Paying  taxes  and  making 
improTements,  under  these  drcumstances, 
are  do  erldence  of  adverse  possesslfm  ot  ad- 
verse claims,  or  of  an  actaal  ouster  required 
hj  How.  St  I  7812.  and  which  Is  necessary 
to  set  in  oi>eration  tbe  statute  of  llmltar 
tiona.  0am  pau  v.  Gampan,  44  Mich.  31,  6 
N.  W.  Rep.  1062;  Fenton  v.  MlUer,  (Hlch.) 
63  N.  W.  Rep.  967. 

3.  Whatever  view  may  be  taken  of  tbe 
proofiB  In  tbe  case,  the  defendant  stands  tn 
tbe  poBltlcm  of  attempting  to  enforce  a  se- 
cret trust  resting  eu  tirely  In  parol,  which 
Is  void  under  the  statute.  How.  St  {  6179. 
No  parol  trust  Is  claimed  as  against  John 
or  him  motber,  the  two  original  cotenants 
with  him.  As  to  them  he  Insists  that  he 
paid  the  entire  consideration,  and  that  there- 
fore. In  equity,  the  land  belongs  to  him.  Ti- 
tle to  land  cannot  be  divested  In  this  man- 
ner. If  he  paid,  for  his  cotenants,  he  bad  a 
claim  against  them  which  could  have  been 
enforced  either  against  tbesn  or  their  es- 
tates. It  Is  manifest  from  his  own  testi- 
mony and  that  of  his  wife  that  the  deed  to 
Margaret  was  executed  for  the  purpose  of 
placing  tbte  land  beyond  the  reach  of  his 
creditors.  He  made  no  etTort  to  have  the 
land  redeeded  to  him  until  about  two  years 
before  the  death  of  Mai^ret,  and  when  It 
was  apparent  that  she  could  not  live  long. 
Margaret's  verbal  statements,  therefore.  If 
she  made  any,  that  the  land  was  his,  and 
that  she  had  no  claim  to  It  nre  of  no  coa- 
sequence.  If  the  legal  title  could  be  divert- 
ed by  such  assertions,  the  statute  would  be 
of  no  force  or  effect  Defendant  had  no 
ri^t  which  he  could  have  enforced  against 
Margaret  In  her  Ufetlme,  nor  against  her 
b^rs  and  grantees  after  her  death.  Tbe 
wisdfMU  of  the  statute  cannot  be  better  ex- 
empUfied  than  by  the  present  case,  where 
one  is  seeking  to  set  aside  tbe  muniments 
of  title  after  tbe  expiration  of  more  than 
20  years,  and  after  the  death  of  all  the 
other  parties  to  tbe  transactions,  by  parol 
statement,  in  contravention  of  his  own  sol- 
emn deed.  But  It  Is  difficult  to  Tecondle  the 
testimony  of  defendant  and  bis  wife  with 
the  deed  from  Margaret  to  him  on  the  same 
day  aa  the  deed  by  him  to  her.  It  Is  a  fair 
Gondurion  that  there  was  a  bona  fide  ex- 
change of  properties. 

4.  Defendant  claims  that  he  is  entitled 
to  tbe  value  of  Improvements  made  by 
him.  This  defense  should  have  been  made 
ta  the  first  partition  suit,  when.  If  It  were 
available,  each  owner  could  have  been  de- 
creed to  pay  bis  and  her  proportionate  Share. 
There  Is  no  ertdcnce  tat  this  record  to 
that  thlB  claim  was  not  then  made  and  ad- 


^ted.  But,  a«lde  from  this,  d^ndont  has 
had  the  benefit  of  the  use  of  the  land  for 
about  25  years,  which  would  certainly  offset 
all  tbe  Improvements  he,  himself,  has  mad& 
It  Is  time  tliat  the  litigation  between  these 
parties  was  at  an  end,  If  any  of  them  are 
to  receive  any  benefit  from  the  land  during 
thedr  lives. 

Tbe  decree  is  affirmed,  with  costs,  and  tbe 
case  remanded,  with  directions  to  the  court 
below  to  proceed  to  a  partltkm  at  tbe  land 
under  the  ternw  of  the  decrea 

MONTOOMEBT,  J.,  did  not  lit  Tbe  otlur 
Justices  ooncurred. 


MAIRB  V.  KRUSB. 
(Sapreme  Ooart  of  WUcoiubi.  May  23,  1888.) 

Highways — Ab.^ndonmkst, 

Owing  to  a  bill  at  tbe  point  where  two 
roads  came  together  at  right  angles  along  sec- 
tion lines,  travel  had  diverged,  leaving  one  road 
and  entering  tbe  other  a  few  rods  from  the 
Junction.  Hdd,  that  the  inrts  of  the  roads 
which  had  ceased  to  be  used  were  not  dlscoa- 
tlnued  and  abandoned  within  Rev.  St.  {  1294, 
aa  amended  hj  Laws  18S2,  c.  253,  (1  Sanb.  & 
B.  Ann.  St.  801,)  providing  that  any  highway 
which  shall  b»  entirely  abandoned  as  a  roate  * 
<tf  travel,  and  on  which  no  highway  tax  has 
been  expended  fbr  five  years,  sliall  be  conrid- 
ered  legally  dlacontinnea,  and  the  land  shall 
rsvsrt  to  the  owners. 

Appaa  from  circuit  court.  Grant  county; 
George  Clementson,  Jndge. 

Action  by  Michael  Malre  to  enjoin  August 
Kruse  from  obstructing  a  highway.  Judg- 
ment for  plaintiff.  Defmdant  appeals.  Af- 
firmed. 

T.  D.  Cleary,  for  appellant   Garter  A 
Bums,  for  respondent 

ORTON.  J.  Tbe  statement  of  the  facts 
of  the  case  Is  not  long  or  complicated.  Sec- 
tion 10  of  township  1,  range  2.  in  Grant 
county,  lies  west  of  and  adjacent  to  section 
11,  and  section  14  lies  south  of  and  adjacent 
to  section  11,  and  section  15  lies  south  of 
and  adjacent  to  section  10.  The  plaintiff's 
land  lies  In  the  northwestern  central  comer 
of  these  sectlona,  and  the  defendant's  landa 
lie  in  the  three  other  comers.  There  was 
formerly  a  highway  on  the  east  and  west 
section  line  between  the  sections,  and  a 
lilgbway  on  the  north  aod  south  section  line 
between  sections  ip  and  11,  coming  down  to 
said  center  comer  of  the  sections,  and  there 
forming  a  junction  with  said  east  and  west 
highway.  A  short  distance  above  this  Junc- 
tion of  the  two  highways,  at  the  central 
comers,  there  was  an  uneven  elevation,  or 
side  hill,  difficult  to  work  or  travel  on,  and 
the  line  of  travel  diverged  to  the  east  of 
the  central  section  line  north  and  south, 
and  formed  a  junction  with  said  east  and 
west  bi^way  about  six  rods  east  of  the  sec- 
tltm  comers,  and  made  a  hypotenuse  of  a 
trlan^,  which  was  worked  and  need  as  the 
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highway;  and  the  other  two  ddes  of  the  tri- 
angle were  fenced  up  by  the  defendant  when 
he  became  tbe  owner  of  this  small  comer  of 
land,  which  adjoined  bis  lands  In  the  other 
two  comers  as  above.  The  said  east  and 
west  highway  was  vacated  by  the  supervis- 
ors of  the  town  from  the  center  of  the  sec- 
tions west  on  the  section  line  between  sec- 
tion 15  and  section  10.  This  left  the  plain- 
tiff's laud  without  any  connection  with  a 
bl^way  was  opened  for  travel,  and  he 
has  been  compelled  to  find  an  irregular  way 
by  permission  across  the  comer  of  the  de- 
fendant's land  on  the  east,  until  he  could 
strike  the  hl^way  eastwardly.  The  plain- 
tiff. It  will  be  seen,  has  been  thus  cut  off 
from  any  connection  with  eltbw  the  north 
and  south  or  the  east  and  west  highways. 
The  plaintiff  complains  that  the  defendant, 
without  right,  keeps  the  highway  olMtructed 
by  his  fences,  and  will  not  allow  him  to  have 
access  to  it  in  either  direction.  The  defend- 
ant claims  that  such  parts  ot  the  highway 
north  and  east  from  the  section  comer  that 
he  has  so  obstmcted  were  abandoned  and 
have  been  discontinued  by  nonnser  of  over 
five  years,  and  that  such  parts  thereof  have 
ceased  to  be  any  parts  of  the  said  highways. 
The  plaintiff  prays  that  the  court  may  ascer- 
tain and  determine  whether  these  parts  of 
the  two  highways  are  still  lawfully  so,  and, 
if  they  are,  that  the  defendant  be  enjoined 
from  obstructing  them;  and,  If  they  are  not, 
then  that  he  may  have  a  way  over  the  de* 
fendant's  land  to  some  highway  from  ne- 
cessity. This  Is  an  action  in  equity,  and  the 
Jurisdiction  seems  not  to  have  been  quee- 
Uoned  by  the  defendant,  and  therefore  this 
case  will  not  form  a  precedent.  There  is 
really  only  one  question  to  be  determined, 
and  that  is  a  question  of  law,— whethw 
those  pai^  of  the  highways  which  the  de- 
fendant has  obstructed  are  yet  lawfully 
parts  thereof.  The  drcult  court  decided  this 
question  in  the  affirmative,  and,  in  effect, 
adjudged  that  ^e  highway  from  the  east 
hne  of  section  15  on  the  east  and  west  sec- 
tion line,  or  from  the  center  comer  of  said 
sections  east  to  the  east  line  of  the  town, 
remains  and  exists  as  a  public  highway, 
and  every  part  thereof;  and  that  all  per- 
sons have  the  right  to  travel  thereon,  with- 
out any  let  or  hindrance  whatever,  from  the 
east  line  of  said  town  of  Jamestown  across 
section  14  to  the  east  line  of  section  15  in 
said  town,  four  rods  wide;  and  that  defend- 
ant be  enjoined  from  obstructing  it,  and  ee- 
spcclally  the  north  and  south  highway.  In 
any  manner  whatever;  and  that  the  plain- 
tiff recover  his  costs  and  dlsbnisements. 
This  Is  an  abbreviation  of  the  Judgment, 
and  pertiaps  not  critically  correct,  but  this 
Is  the  substance  of  It  This  triangle  or  cor- 
ner contains  only  about  half  an  acre  of  land, 
and  the  two  pieces  or  parts  of  tiie  highways 
cut  off  by  It  ars  only  a  few  rods  In  lengQi. 
The  conimenoement  of  this  deviation  from 
the  hlflbway  is  stated  In  the  brief  of  thft  de- 


fendant's counsel  as  follows:  "This  comer 
was  fenced  up  In  1881,  and  the  north  and 
soatta  bli^way  Joined  the  east  and  west 
highway  east  of  this  fraced-up  corner.  Tliis 
comer  was  cut  ott  because  It  was  so  side- 
ling that  Instead  of  the  travel  running  up 
to  the  section  line,  and  running  along  a  alih«- 
llng  road  on  a  steep  hill,  it  turned  at  the  foot 
of  the  hill,  and  cut  off  tiiat  ooiner."  This 
is  the  beginning  and  cause  of  the  nonuser 
of  these  small  parts  of  the  highway,  whlc^ 
the  learned  counsel  of  the  appelant  claim 
are  now  discontinued  and  abandoned,  by 
virtue  of  section  1294,  Rev.  8t,  as  amend- 
ed by  chapter  253.  Laws  1882,  (1  Sanb.  &  B. 
Ann.  St  SOL)  TbB  language  of  this  statute 
Is:  "Any  hi^way  in  this  state  wtAeh  shall 
have  be^  or  may  hereafter  be,  entirely 
abandoiwd  as  a  route  at  trav^  and  on 
wWch  no  highway  tax  has  beoi  exp«ided 
for  five  yean,  shall  be  oonddered  legally 
discontinued,  and  the  land  of  said  highway 
shall  revert  to  the  owners,"  etc  The  lan- 
guage of  the  Revised  Statutes  Is,  "everr 
public  highway."  etc.  It  Is  quite  evident 
that  this  language  does  not  mean  that  any 
part  of  a  hl^way,  howevw  small,  that 
has  not  been  traveled  or  worked  for  five 
years,  shall  be  considered  legally  discon- 
tinued. It  Is  a  highway,  eo  nomine,  as  a 
g»ieric  term,  to  which  the  statute  r^tes; 
at  least  enon^  of  any  puUlc  road  or  thor- 
oughfare to  be  called  In  ordinary  par- 
lance a  "highway,"  or  as  Is  meant  by  the 
statute  when  It  provides  for  layUig  out  a 
"highway."  This  highway,  as  sudi,  has  not 
ceased  to  be  traveled.  It  Is  traveled  all 
the  time,  with  this  slight  variatliHi.  It  is 
the  same  highway  as  It  was  before  the  de- 
fendant cut  off  the  plaintiff  from  Its  use  at 
this  place  by  fencing  It  iq>  fbr  a  f«w  roda 
The  highway  runs  along  that  ride  hill,  which 
the  town,  on  account  oi  the  expense,  tailed 
and  n^lected  to  «ccavate  and  grade  so  that 
it  might  be  traveled  and  used;  and  the  trav- 
eling public  was  comp^ed  to  go  around  it. 
The  hli^way  must  be  "entirely  abandoned 
as  a  route  of  traveL"  The  aliandonmait 
of  a  hi^way  as  a  route  of  travd  Implies 
that  such  lil^way  is  not  needed  for  travel, 
and  therefore  disused  and  abandoned  as  a 
highway.  But  this  highway,  even  along  the 
side  hill,  Is  needed  as  mu<di  as  ever,  and  it 
was  the  duty  of  the  town  to  have  made  it 
fit  for  traveL  Whatever  abandonment  of 
this  littie  i^ece  ot  the  hlj^way  there  was 
consisted  in  the  neglect  of  the  town  to  make 
It  passable;  and  the  public  has  been  com- 
pelled to  go  around  It  Such  a  oonstractl«Mi 
of  the  statute  as  la  claimed  Is  utterly  unrea- 
sonable, and  would  work  great  mischief 
to  our  highways.  By  what  authority  was 
the  hypotenuse  of  that  triangle  made  a  high- 
way? The  traveling  public  was  forced  to 
go  around  that  side  hill,  and  that  is  all  there 
Is  of  It  Th&t  does  not  make  It  a  part  of 
the  fali^my  by  any  competent  authority. 
The  legal  highway  runs  along  tlie  section 
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lines,  and  there  It  was  and  is  the  Ants  of  | 
the  town  to  make  It  passable  throughout.  | 
It  would  be  the  same  If  the  town  should  neg- 
lect to  open  and  make  fit  for  travel  only 
two  rods  of  a  highway,  or  lees  than  four 
rods  wide,  and  It  should  be  used  that  way 
for  oTer  five  years;  and  this  Is  common  In 
many  of  the  newer  portions  of  the  state. 
Are  such  excluded  portions  of  the  highway 
forerer  abandoned  and  discontinued  as  any 
part  of  the  highway?  It  Is  merely  the  neg- 
lect of  duty  on  the  part  of  the  town,  and, 
the  longer  such  neglect,  the  more  Impera- 
tlre  the  duty  becomes  to  improve  and  work 
the  highways  and  make  them  fit  for  travel 
oo  the  lines  established  by  anthortty 
thronghont  The  ptlndples  established  in 
Rellly  V.  City  of  Racine,  61  Wis.  520.  8  N. 
W.  Bep.  417,  In  Cauids  v.  Nelson,  fi»  Wis. 
125,  33  N.  W.  Rep.  587.  and  In  Witter  v. 
Damitz,  81  Wis.  385,  51  N.  W.  Rep.  575,  gov- 
ern this  case.  The  circuit  court  propeiiy 
held  that  the  lawful  highway  Is  still  on  the 
section  lines.  There  Is  not  any  merit  In 
the  defense.  The  plalntlfl  has  been  wronged 
a  Umg  time  by  being  fenced  ofF  from  the 
highway,  and  it  is  time  that  he  should  be 
restored  to  the  use  of  it  On  principles  of 
law  as  well  as  equity  it  should  take  more 
than  five  years  for  such  a  wrong  to  grow 
Into  a  right  The  Judgment  of  the  circuit 
court  is  affirmed. 


RAMSBT  et  al.  t.  HOLMES  BLEOTRIO 

PROTEOTIVB  OO. 
(Supreme  Court  of  Wiscondn.   Bfar  2,  1893.) 
Damaoxs  roH  Brbacb  or  Costkai'T  —  Frosi'eo 

TITS  PKOPITS — KVIDBNCE — ADHI8810K  OF  ACBST 
— COHPBTBKCT. 

1.  Plaintiffs  contracted  with  defendant  to 
lolicit  orders  for  Its  electric  protective  system 
and  furnish  alt  necessary  appliances  for  use, 
in  cniuiection  with  such  ohiceH  of  plnintiffa 
as  might  be  thereafter  deidgnated;  pl^ntlffs 
apreeiuK  to  maintain  such  appnratna,  and  serve 
defendant's  customers  according  to  the  con- 
tract between  defendant  and  aach  cnstomera, 
Vid  to  reedve  as  compensation  50  per  cent, 
of  the  rentals.  The  contract  was  for  three 
years.  HM,  that  whae  defendant,  after  pro< 
curing  several  cnstomers,  refused  to  go  on  with 
the  contract,  though  the  profits  were  wholly 
prospective.  plaiDtiffs  were  entitled  to  damaRefl. 

2.  Evidence  of  the  cost  of  running  snch 
business  was  comitetent,  in  estimating  the 
amount  of  damages,  to  show  whether  or  not 
any  profits  were  made. 

ii.  The  contract  provided  that,  at  the  ex- 
pimtion  of  the  three-year  term,  plaintiff  should 
hare  an  option  to  renew  it  for  five  years,  field 
that,  there  beine  no  evidence  that  such  option 
had  been  converted  into  a  contract,  It  was  error 
to  allow  damages  for  profits  n-hich  misht  have 
scented  during  the  adilitionnl  term  of  five  yenrs. 

4.  It  was  error  to  admit  in  evldpnce  a  let- 
ter from  defendant's  manSRer  to  plalntlfFfl  nft- 
er  tait  brDoght,  stating  that  he  was  sorry  the 
business  had  ever  been  taken  out  of  plaintiffs' 
hands,  in  that  it  was  not  within  the  scope  of  his 
authority  to  make  such  Btatement,  It  oeing  la 
relation  to  a  past  transaction. 

Appeal  from  superior  court,  MOwaukee 
county;  R.  N.  Austin.  Judge. 
Actfam  by  TlMHnaa  Ramsey  and  another 


against  the  Holmes  Electric  Protective  Com- 
pany. There  was  judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed. 

The  otlier  facts  fully  appear  In  the  fidlow- 
lug  statement  by  PINNBY,  J.: 

The  plaintiffs,  Ramsey  and  McGuckin,  part- 
ners imder  the  name  and  style  of  the  Mil- 
waukee District  Telegraph  Company,  brought 
their  action  against  the  Holmes  Electric 
Protective  Company  to  recover  damages  for 
the  breach  of  a  contract  made  between  the 
parties,  by  which  the  latter  company  agreed 
to  solicit  orders  for  the  use  of  Its  protective 
q^stem,  furnish  all  apparatus  and  materials 
pertaining  thereto,  right  of  way  for  wires 
^cepted,  and  the  labor  necessary  to  put  it 
in  eflectlre  operation.  In  connection  with 
such  ofSces  of  the  plaintiffs  as  might  there- 
after be  designated  by^  the  parties  to  the 
contract,  and  the  plaintiffs  agreed  to  main- 
tain sold  apparatus,  connections,  and  appli- 
ances In  good  order,  serve  the  users  thereof 
promptly  and  properly,  in  accordance  with 
the  contract  between  the  company  defendant 
and  its  customers,  (a  copy  of  which  was  an- 
nexed to  the  contract  between  the  parties.) 
and  collect  the  rentals,  and  keep  the  ac- 
counts Incident  to  the  conduct  of  such  busi- 
ness, and  pay  over  to  the  company  defend- 
ant one-half  of  the  gross  sum  that  might  be 
derived  from  said  rentals  monthly,  and  ac- 
cept the  other  half  of  the  rentals  as  full 
compensation  for  their  serrlces.  All  con- 
tracts were  to  be  made  tn  the  name  of  the 
company  defendant,  and  the  entire  plant 
pertaining  to  the  service  was  to  continue  to 
be  its  property,  and  the  plaintiffs  were  to 
grant  It  tbs  right  of  way  for  its  wires  as  It 
might  be  required  on  such  fixtures,  or  other- 
wise, as  were  or  might  be  controlled  by  the 
plaintiffs,  provided  the  use  of  such  fixtures 
should  not  Interfere  with  the  business  of  the 
plaintiffs.  The  agreement  was  to  remain  in 
force  for  the  term  of  three  years  from  May 
15, 1886,  at  the  expiration  of  which  the  plain- 
tiffs were  to  have  the  prlvU^  of  a  ftirther 
continuance  of  five  years,  and  thereafter, 
until  ninety  days*  notice  in  writing  by  either 
party  to  the  other  of  Its  desire  to  discon- 
tinue the  same;  and  the  agreement  was  not 
to  be  transferable  without  the  consult  of 
both  parties.  The  plaintiffs  alleged  that  they 
entered  upon  their  emfdojrment  September  3, 
1886;  and  discharged  all  its  duties  until  Octo- 
ber 8,  1886,  when  the  company  defendant 
refused,  and  still  refuses,  to  allow  th«n  to 
perform  all  the  conditions  of  the  agreement 
on  their  part,  althou^  th^  were,  ever  since 
have  been,  and  still  are  ready  and  wUIlng  to 
do  so.  The  defendants  answered,  patting 
these  matters  In  torae.  At  the  trial,  evidence 
was  given  tending  to  Ahow  wbat  amounts 
had  been  paid  by  the  cuatomm  of  the  de- 
fendant company  for  Its  protectlTe  serrice, 
whl#i  payments  bad  been  in  the  main  made 
to  the  Wisconsin  Telephone  Company,  which 
had  its  office  In  the  same  buHding  as  the 
Western  Union  Telegraph  Company.  One 
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McLeod.  u  a  vltneM  tat  ttie  plaintiff,  teatl- 
fled,  in  substanoe,  that  the  Wisconsin  Tele- 
phone Gompanj  opeiated  lite  detttidant's 
qrstem  for  it  tnm  October,  I8861  to  Decem- 
ber, 1887,  and,  against  the  objecttwi  of  de* 
fend  ant,  was  allowed  to  testify  that  the 
gniss  rece^ita  for  one  year  of  fliat  time  were 
91,321.80;  that  the  expesaae  of  operatlnff  it 
ml^  bare  been  |10  a  numth.  He  did  not 
Include  in  this,  care,  risk,  and  responslbUity 
Indepmdent  of  any  cash  disbursements,  and 
said  be  did  not  know  how  to  calculate  tiiat 
fiictor  In  the  question,  aod,  being  aaked  to 
give  Us  best  judgment,  the  court  directed 
him  not  to  answer.  He  was  asked  If  it 
would  be  something,  and  the  court  refused 
to  permit  him  to  answer.  He  was  asked 
what,  in  his  opinion,  would  be  the  expense 
of  caring  for  the  ^ectrical  galvanometer 
mentioned  in  the  contract,  but  the  witness 
was  not  allowed  to  answor.  Evidence  was 
glTen  to  diow  other  gross  rectipts  by  the  de- 
fmdant  from  its  cnstomers  down  to  March, 
1892.  One  of  the  plaintifCs  testlfled,  hi  sub* 
stance,  that  they  started  to  perform  the  con- 
tract, and  got  the  ai>paEat[iB,  etc..  In  woddng 
order  in  thcte  office  at  80  Michigan  street,  In 
the  offices  of  the  Westom  Union  Telegraph 
Company.  Hiat  a  Mr.  Room^  on  behalf  of 
the  defendant,  came  into  the  ofilce  in  Sep- 
tember,  1886,  and  said  he  had  orders  from 
It  to  take  the  apparatus  out;  that  the  presi- 
dent had  made  a  new  contract  with  the 
Wisconsin  T^i^one  Oompany;  and  tiiey 
took  the  aro&mtns  to  the  Wisconsin  Tele- 
phoiM  Ciompany.  Tlmt  the  plaintiffs  were 
amdous,  ready,  and  willing  to  go  on  with 
tiidr  part  of  like  contract  at  the  time  they 
did  this.  That  they  forbade  the  plaintiffs 
going  <m  with  their  woik.  That  the  defend* 
ant  offored  them  the  contract  in  1890  under 
Ute  same  arrangements  under  which  It  Is 
canted  on  ik>w  by  Mr.  Weller.  That  they 
did  not  take  it.  because  Mr.  Weller  would 
not  allow  them  to  take  it  "He  put  us  out  of 
tiie  office.**  Oonslderable  testimony  was 
given  on  the  subject  of  the  right  of  the  plain- 
tiffs to  keep  said  apparatus  In  the  office  of 
the  Western  Union  Telegraph  Company,  and 
it  appeared,  in  substance,  that  In  the  flret 
instance  they  had  permission  of  the  officers 
of  that  company  to  keep  it  there,  but  It 
was  subsequently,  and  before  the  apparatus 
was  taken  out,  revoked.  They  had  a  mere 
license,  and  tiie  plaintiffs  were  under  con- 
tract with  the  said  telegraph  company  to  de- 
liver, day  and  night,  Including  Sundays  and 
holidays,  with  diligence,  etc.,  all  telegraphic 
messages  received  by  that  company  at  the 
main  office,  or  such  other  places  as  it  might 
elect,  In  the  dty  of  Milwaukee,  and  turned 
over  to  them  for  that  purpose;  plaintiffs 
agreebig  to  continue  to  furnish  and  pay  the 
salary  of  a  clerk  in  the  telegraph  company's 
main  office,  who  should  receive  messiKes 
throu£^  the  telephone  In  said  office  over  the 
telegraph  company's  lines.  The  provisions  of 
these  agreements  were  to  be  in  force  from 


the  1st  of  ApxU,  188^  thereafter,  untU  after 
witttoi  notice  had  been  given  by  ma  of  tta» 
parties  thereto  of  its  Intaition  to  terminate 
tike  same.  They  ceased  to  work  hi  the  office 
of  tike  telegraiih  oompany  In  December,  18S7. 
One  of  the  phdntlffs  testlfled  that  no  other 
{dace  than  the  Westwn  Union  Td^raph 
Company  was  ever  designated  by  the  plain- 
tiffs to  the  defmdant  as  a  [dace  to  carry  on 
this  business;  that  the  business  did  not  neces- 
sarily require  a  nlfl^t  watidkman,  txit  a  nl^c 
dertE,  there;  that  it  required  some  one  to 
watch  the  Instrument  In  tiie  nighttime,  and 
also  some  one  to  lo<^  after  tiie  Hues;  that, 
before  then,  there  had  never  been  any  busi- 
ness of  this  kind  carried  on  in  the  dty.  He 
Identified  the  letter  said  to  be  a  proposal 
for  again  employing  tiiem,  dated  November 
22, 1888,  signed  by  H.  0.  Boome,  general  man- 
ager of  the  defradant,  addressed  to  the 
plaintUTs.  It  was  offered  in  evidence  ca  be- 
half of  the  plaintiffs,  and  Is  as  follows: 
"Q«itiemen:  We  are  thinking  of  removing 
our  system  of  protection  from  the  WlsconslD 
Triephone  Company.  WUl  you  take  it  un- 
der the  same  terms  as  th^  have  It?  The- 
terms  are  the  same  as  In  yonr  cmitract;  that 
Is,  with  the  ezoeption  you  are  to  reodve  sixty 
per  cent  of  the  rental  instead  of  fifty  per 
cent.,  and  to  fUznlsh  lines  Instead  of  usu 
Have  you  any  means  €f  ooaslng  the  Mil- 
waukee river  other  than  that  of  the  Western 
Union  cable?  I  ondwstood  from  you,  when 
I  was  there,  that  the  wires  In  that  cable 
Were  all  in  use.  I  am  sore,  if  you  take  hold 
of  It,  yon  can  make  It  a  success,  and.  as 
you  are  aware.  I  am  very  sorry  that  It  was 
ever  tak^  out  of  your  hands.  An  eurly  re- 
ply will  oblige.  Yours,"  etc  Hie  plaintiff 
Rams^  testlfled  that  It  would  be  necessair 
to  have  some  one  to  look  after  the  lines  In 
order  to  carry  out  the  contract;  that  It  re- 
quired some  one  to  be  there  to  reodve  the 
signals  as  they  came  In.  No  evidence  was 
given  to  show  that  the  plaintiffs  ever  elected 
to  extend  said  contract  b^ond  the  three- 
year  term  spedfled  In  It  The  testimony. 
Bhowed  that  the  defendant  had  but  two  con- 
tracts when  the  business  was  commenced. 
On  bdialf  of  the  defendant  evldwce  was 
given  to  show  that  the  defokdant  did  not 
make,  or  attempt  to  mak^  any  arrangement 
with  the  telephone  company  for  transacting 
its  business  until  after  they  were  required  to 
get  the  apparatus  out  of  the  office  of  the 
Western  Union  Telegraph  Company,  and  that 
previous  to  that  time  no  arrsngement  bad 
been  made  with  any  other  person  for  any  of- 
fice in  which  to  set  up  the  apparatus  and 
carry  on  the  business;  tiiat,  on  tiie  8th  of 
September,  plaintiffs  told  the  defendant's 
general  manager  that  the  Western  Union 
Telegraph  Company  refused  them  permis- 
sion to  use  its  offices  and  poles  for  the  ap- 
paratus and  wires  necessary  In  their  busi- 
ness; that  he  went  immediately  to  Chicago 
to  see  Mr.  Tubbs,  the  supertnteudent.  and 
Qen.  Stager,  his  superior  officer,  to  obtain 
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permlsstOD,  and  each  of  Uiem  refused  to  give 
It;  that  he  afterwards  saw  one  of  the  plain- 
tiffs, McGuddn,  and  "explained  to  him  the 
result  of  that  tntarrlew,  and  requested  him 
to  allow  lue  to  take  out  the  apparatus  which 
iM^onged"  to  the  defMidant.  Mr.  Tubbs,  the 
superintendent  of  the  Western  Union  Tele- 
imiph  Company,  tee  tilled  that  he  had  ordered 
the  machinery  to  be  taken  out  of  the  office 
of  that  company,  and  directed  that  it  be  not 
permitted  in  the  office.  In  1886,  plaintiffs 
n-ere  in  the  employ  of  the  Western  Union 
Telegraph  Oompony.  McGuckln  was  dellT- 
ery  cleriE,  and  Rams^  was  receiver  of  mes- 
sages from  the  public  at  the  counter,  and 
cushiH-,  and  they  had  no  office  In  the  dty  of 
Milwaukee.  The  defendant  offered  to  show, 
It  the  time  the  instrument  was  put  in  there, 
that  there  tuid  not  been  any  established  burf- 
ness  in  the  dty  of  Milwaukee  by  the  defend- 
ant, or  any  other  company,  of  a  protectlTe 
system  of  this  kind;  that  the  Holmes  Com- 
pany had  no  such  business  In  the  dty  prior 
to  ttiat  time;  and  that  this  system  of  pro- 
tection, as  testified  to  by  the  plaintiffs,  In 
1886  was  an  entirely  new  business  In  the 
dty.  These  several  tenders  of  proof  were 
objected  to  by  the  plaintiffs,  and  the  objeo* 
tions  were  sustained,  but  proof  was  allowed 
to  show  that  the  plaintiffs  had  no  established 
business  of  the  same  Idnd  or  nature  In  the 
dty  of  Milwaukee.  Mr.  Weller,  a  witness 
for  the  defendant,  who  testified  that  he  was 
familiar  with  the  business,  was  asked. 
"What,  imder  gnch  a  contract  as  has  been 
offered  here  in  evidence  between  the  plain- 
tiffs and  defendant,  are  the  legitimate  ex- 
penses of  carrying  on  that  business?"  but 
objection  thereto  was  sustained.  In  like 
manner  it  offered  to  show  tlmt  it  would  be 
necessary  to  «nploy  an  electrician  to  care 
for  the  galTEDometer.  The  defendant  also 
offered  to  prove  by  Mr.  Weller,  who.  It  ap- 
peared, was  familiar  with  the  cost  and  meth- 
od of  operating  such  business,  what  would 
be  a  reasonable  sum  to  be  allowed  for  the 
care  of  the  instrument  or  galvanometer;  also 
whether  it  would  be  necessary  to  employ  the 
line  man  and  nl^t  watchman  to  take  care  of 
the  instrument,  and  tC  he  knew  what  would 
l>e  the  reasonable  and  legitimate  expense  of 
coaducting  the  business  under  this  contract 
between  the  plaintiffs  and  the  defendant 
These  several  offers  were  objected  to,  and 
the  objectioiia  sustained.  The  plaintiff  Mc- 
Ouckin.  being  recalled,  presented  a  computa- 
tion, stating  that  their  share  of  the  amount 
whicli  would  have  been  earned  under  these 
contracts  from  the  15th  of  May,  1886,  to  tho 
-ith  of  August,  188S,  when  the  suit  was  com- 
nieaced,  was  $7G5.2&;  and  that  the  amount 
itint  would  hare  been  earned  from  the  15tb 
of  May.  1886,  to  the  15th  of  May,  1890.  would 
he  $2,002.50,  and  their  proportion  would  be 
¥l.i>i6.25;  that  the  gross  amount  up  to  May 
0.  1892.  woB  $4,221,  and  that  their  share 
would  be  ¥2,110.50.  All  of  this  proof  was 
allowed,  a^^t  the  defmdant's  objecttcm. 


The  court  instructed  the  Jury  that,  under 
the  provifdon  of  the  contract  that  "such  of- 
fices may  be  designated  by  Om  parties  here- 
to," the  contract  implies  that  cither  of  thesfr 
parties  had  the  right  to  designate  where' 
this  business  should  be  carried  on,  and,  if 
the  plaintiffs  failed  to  secure  the  right  to 
i-emain  in  the  Western  UiUon  Telegrapli 
Company's  office,  then  it  was  incumbent 
upon  the  plaintiffs  and  the  defendant  both 
to  designate  an  office  where  the  business 
should  be  carried  on  and  the  apparatus  lo- 
cated; that,  if  the  plaintiffs  failed  to  do  so, 
then  it  was  the  duty  of  the  defendant  to- 
designate  the  office,  and,  if  it  failed  to  do  so, 
then  it  was  no  excuse  for  Its  breaking  the- 
contract,  and  letting  the  contract  to  other 
parties,  and  taking  it  away  from  the  plain- 
tiffs; that,  If  the  plaintiffs  kept  and  per- 
formed the  contract,  or  were  ready  and 
willing  and  able  to  do  so,  the  contract,  so 
far  as  they  were  concerned,  existed  during 
the  whole  term  of  five  years,  even  though 
It  were  broken  on  the  part  of  the  defend- 
ant, and  the  plaintiffs  had  a  right  to  claim 
the  benefit  of  all  subcontracts  that  were^ 
taken  under  that  contract  during  its  con- 
tinuance; that  the  Jury  were  to  ascertain, 
from  the  evldrace  what  profits  would  have- 
been  made  by  the  plaintiffs  under  these  sub- 
contracts if  they  had  been  permitted  to  con- 
tinue in  the  business,  and  that  those  profits- 
they  were  to  assess  from  the  time  of  tho 
commencement  of  the  contract  during  the 
whole  continuation  of  the  term  of  five  years, 
and  that  they  were  to  ascertain  what  those- 
profits  were  from  the  eTld«ice.  The  court 
was  requested  to  Instruct  the  Jury  that  tbey 
were  to  determine  what  would  tiave  beei^ 
the  neoessary  expense  In  conducting  the  busi- 
ness In  the  office  of  the  Western  Union  Tele- 
graph Company,  :md.  In  addition  to  that,, 
to  determine  what  would  be  a  reasonable- 
allowance,  under  .ill  the  testimony,  for  the 
release  of  the  plaintiffs  from  the  care,  risk, 
and  trouble  In  attending  to  said  buainess,- 
and  for  the  less  time  engaged  by  the  plain- 
tttts,  and  to  take  into  consideration  these- 
facts  in  determining  what  amount  of  dam- 
ages should  be  assessed  against  tbe  defend- 
ant if  the  jury  found  against  it.  The  court 
refused  this  Instruction,  but  told  tbe  jury 
that  they  might  take  into  conslderutlon  all 
these  facts  In  determining  what  would  have- 
been  tbe  profits  from  these  contracts.  A 
verdict  was  found  for  the  plaintiffs  In  the 
sum  of  $1,545.02.  A  motion  for  a  new  trial 
was  denied,  and  Judgment  was  given  on  the 
verdict  for  the  pialntUEs,  from  wbidn  tbe- 
def  endant  appealed. 

Glenway  Mazon,  for  appellant  Henij 
Buxton,  for  respondents. 

PINNEY,  J.,  (after  stating  the  facts.)  1. 
It  is  contended  on  behalf  of  tbe  appellant 
Itiat  the  plaintiffs'  claim  is  bsaed  wholly 
upon  the  loss  of  proqpectlTe  profits,  and 
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that  the  contlngendefl  were  so  numerous, 
and  the  nncertaiiitlee  bo  greut,  that  pro- 
spectlTe  profits  ooukl  not  be  allowed  as  dam- 
ages; and  It  rested  Its  uefense  in  this  re> 
gard  upon  the  ground  tliai  the  rii^t  at  the 
pininHflfa  to  use  the  office  of  the  telegraph 
tiompany  for  their  budnesa  was  that  ot 
mere  licensees,  and  might  t>e  terminated  at 
any  time,  as  it  was  in  fact,  in  October,  XSStt, 
and  that  no  businefls  such  as  the  one  in  queft* 
tlon  had  ever  beoi  estaldlslied  or  cfmied 
on  in  MilwHukee,  and  the  profits  that  might 
be  made  depended  hirgely  upon  the  ddll 
and  fidell^  of  the  perwms  opwatlng  the 
business,  and  the  confidence  the  public 
might  liaTe  in  tlieir  integrity  and  aUUIy. 
If  this  contention  could  be  sostalned,  and 
the  d^endant  violated  the  contract,  the 
defendant  would  still  be  liable  for  nominal 
damages,  at  least  By  the  contract  the  de> 
fendmit  was  to  solicit  and  procure  the  or- 
dera  and  subcontracts  of  customers,  and 
the  platntiffls  were  certainly  entitled  to  re- 
ceive 60  per  cent  of  the  gross  sum  that 
might  be  realized  by  performing  those  al- 
ready secured.  To  the  extoit  that  profits 
were  realised  In  the  execution  of  these  con- 
tracts, three  in  nuiubw,  damages  might  and 
abonld  be  awarded  to  the  plaintUZs;  and 
their  claim  In  this  respect  rests  on  a  plain  and 
reasonable  foundation,  and  la  not  fiiirly  sub- 
ject to  the  objections  at  the  defendant  After 
the  license  to  use  the  office  and  fodUtles  of  the 
telegraph  company  where  the  plaintiffs  were 
employed  on  salaries  as  detke  had  been  ter- 
minated, ttiere  was  no  joint  action  of  the  par- 
ties in  respect  to  selecting  or  securing 
the  plalnUfCs  a  new  office  and  other  &dli- 
ttes  for  carrying  out  the  contract  The  eri- 
doice  does  not  show  ttiat  tlie  plaintlfls  were 
ready  and  willing,  or  offered,  to  make  any 
other  provision  in  this  respect,  but  said  they 
would  sue  the  d^endant  Frobatily  such 
failure  on  their  part,  after  reasonable  no- 
tice and  opportonitar  to  perform,  nU^t  have 
been  treated  as  a  withdrawal  from  the  con- 
tract ax  their  part,  and  as  ground  for  re- 
scinding it  It  does  not  seem  reasonable 
to  bold  that  the  defendant  akme  was  eattif 
tied  or  bound  to  select  and  procure  anoth- 
er office  and  other  facilities.  It  was  their 
duty  to  provide  these,  but  both  parties  were 
entitled  to  be  omsulted  In  respect  to  tti^ 
character  and  location.  The  subject-matter 
of  the  contract  was  such  that  any  unreason- 
able delay  would  operate  as  a  violation  of 
the  d^endant's  contracts  with  its  oistomers, 
who  were  entitled  to  prompt  and  continuous 
service.  On  the  other  hand,  the  defendant 
would  t>e  in  fiiult  if  it  withdrew  from  the 
contract,  and  entered  into  another  with  the 
t^pbone  company,  without  notice  and  rea- 
sonable <^portunity  to  the  plaintiffs  to  se- 
cure other  means  or  faculties  on  their  part 
for  performing  die  contract  After  the  al- 
lied breach  of  the  ctmtract  on  the  part  of 
the  defendant  and  while  operating  under 
its  new  contract  with  the  telephone  com- 
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pany,  tlie  defendant  secured,  prior  to  the 
commencement  of  this  action,  five  other 
customers  and  like  sobcontracla,  and  stlU 
others  thereafter,  b^ore  tlie  esqilr&tion 
of  the  three-year  stipulated  duration  of  the 
contract  between  the  parties,  and  In  per- 
forming these  contracts  the  plaintlfls  claim, 
and  have  been  allowed,  damages  for  the  sup- 
posed profits  made  by  the  telephone  compa- 
ny as  in  some  sense  a  criterion  by  which  the 
profits  which  the  plaintiflte  mi^t  have  made 
may  be  estimated.  Whether  this  (daim  can 
be  sustained  Is  a  question  open  to  consldera- 
lile  doi^t  and  which  we  will  not  now  deter- 
mine, as  It  was  not  very  ftiUy  discussed  at 
the  argument  In  the  case  of  Howard  v^. 
Manufacturing  Ca,  139  U.  8.  199,  U  Sup.' 
Ot  Kep.  600^  the  subject  of  proqtectlTe  prof- 
its as  dunages  is  folly  considered.,  and 
many  cases  on  the  subject  are  cited.  The 
evid^ice  shows  that  the  lOaintiffs  wait  about 
otuer  pursuits  after  ttieir  license  to  use  Um 
office  and  facilities  of  the  telegraph  com- 
pany was  terminated,  and  the  evidence  up- 
on which  to  make  an  assessment  of  profits 
was  very  meager.  It  is  evident  that  it 
would  have  cost  the  idalntUEs  much  more  to 
carry  out  thMr  contract  in  any  other  room 
or  place  than  that  where  they  were  thai 
employed  on  salaries  by  the  telegraph  com- 
pany. The  proper  measuro  (rf  damages 
would  not  In  any  event  be  SO  per  cent  of 
the  gross  receipts  from  such  contracts.  That 
portion  thereof  which  could  be  fairly  called 
"profits"  would  be  that  whb^  would  re- 
main after  deducting  the  cost  and  opense 
of  perf  orndng  the  omtnet  on  th^  part 
These  observatifHis  In  req»ect  to  the  number 
of  contracts  upon  which  the  plaintiffs  may 
recover  substantial  damage,  as  well  as  In 
mvect  to  the  tights  and  duties  of  the  par- 
ties when  the  license  of  the  plaintiffs  to  use 
the  office  and  facilities  of  the  telegraph 
company  was  revoked,  are  made  with  a 
view  to  elicit  further  discussion  uptm  the 
new  trial  In  respect  thento,  which  we  grant 
upon  other  grounds,  and  not  with  a  view  of 
condndlng  the  parties. 

2.  evidence  was  tendered  to  show  the  fair 
cost  and  expenaa  of  performing  the  contract 
In  qtustlMi  tat  respect  to  all  the  aobcon- 
tracts  mentioned,  and  was  exduded.  With- 
out resting  our  conclusion  in  respect  to  the 
ruling  of  the  court  upon  the  examination  of 
Mr.  McLeod,  we  refer  to  the  offers  to  prove 
1^  Mr.  Weller,  manager  ot  the  td^phone 
company,  who  testified  that  he  was  familiar 
with  what  it  would  cost  to  nu  the  bnalneas 
which  plaintiffs  had  undertaken.  The  court 
refused  to  permit  him  to  testify  what  were 
the  Intimate  expenses  of  carrying  it  on, 
whedier  it  would  t>e  necessary  to  employ 
an  electrician  to  care  for  the  galvanometer, 
what  would  be  a  reasonable  amount  for  the 
care  of  that  instrument,  whether  it  would  be 
necessary  to  employ  a  line  man  Uid  a  night 
watchman,  and  whether,  under  Mr.  Weller's 
management  of  the  bmdneas  contemplated 
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by  the  contract,  there  had  been  any  profits. 
The  exclusion  of  the  evidence  thus  offered 
was  error.  If  admitted,  It  would  have  bsiS 
a  material  bearing  on  the  question  of  what 
ought  to  have  been  aUowed  as  profits  by 
way  (ft  damages.  The  burden  of  proving 
what  profits  had  or  might  have  been  real- 
ized was  on  the  plaintiffs.  They  could  not 
recoTcr  as  profits  the  entire  half  of  the 
gross  recdpta.  The  court  properly  Instruct- 
ed the  Jury  to  this  effect,  but  the  defend- 
ant was  denied  the  benefit  of  this  ruling  by 
the  excloslon  of  the  evidence  offered  by  it, 
tending  to  show  what  profits  the  plaintiffs 
had  resl^  been  deprived  of.  The  plidntlfb 
bad  no  right  to  assume  that  gross  receipts 
were  the  meastue  of  profits  that  were  or 
mi^t  have  been  gained,  and  it  was  their  du- 
ty to  hare  produced  proper  evidoice  on  that 
siibJecL  A  careful  examination  of  the  cose 
fnils  to  show  that  ttiey  offered  any  evidence 
tta  this  poSRt  at  all,  beyond  proof  of  gross 
rfcolpta.  It  Is  plain  that  these,  rulings  are 
erroneous,  and  that  the  plaintiffs  failed  to 
produce  evldrace  justuying  so  large  a  re- 
covery. 

3.  The  court  left  it  to  the  Jury  to  give  a 
verdict  not  only  as  for  profits  on  all  the 
subcontracts  mentioned  for  the  three  years 
during  which  the  contract  between  these 
parties  was  to  continue,  but  for  the  five 
years  thereafter,  during  which  period  the 
plaintiffs  had  an  option  to  extend  the  con- 
tract. There  Is  no  proof  tending  to  show 
that  (he  plalntlAi  ever  exerdsed  this  op- 
tion, or  elected  to  make  the  contract  oper^ 
atlve  beyond  Its  legal  term.  This  mere  op- 
tlom  as  to  the  five  years  m^tlimed  was 
not  a  contract,  but  might  have  been  made 
one  by  the  chol(%  or  election  of  the  plain- 
tiffs; and.  In  the  absence  of  any  proof  show- 
ing that  this  option  was  converted  Into  a 
contract,  no  recovery  can  be  bad  for  future 
proflta,  as  damages,  whlci.  might  be  realised 
after  the  expiration  ct  the  three  years 
named  In  the  contract 

4.  It  waa  error  to  permit  the  plaintiffs  to 
read  in  evidence  the  letter  written  Novem- 
bet  22,  1888,  after  this  action  waa  com- 
menced. Roome,  the  defendant's  general 
manager,  to  the  plaintiffs,  proposing  to  en- 
ter into  another  contract  with  ihem  on  more 
favorable  terms,  and  to  remove  the  system 
from  the  telephone  company,  and  In  which 
be  said:  "I  am  sure  that,  if  you  take  hold 
of  it,  you  can  make  it  a  success,  and,  aa  you 
are  aware,  I  am  very  sorry  that  it  was  ever 
taken  out  of  your  hands."  This  letter  was 
a  written  statement  made  to  the  plaintiffs, 
not  while  he  wqb  performing  any  act  for 
the  defendant  conipany,  or  as  a  part  of  any 
communication  which  it  was  his  duty  to 
malEe  for  the  company  aa  Its  manager.  It 
was  .not  within  the  scope  of  his  authority 
to  make  statements,  oral  or  written,  In  re- 
lation to  past  transactions  of  the  defendants, 
and  with  whldi  It  did  not  appear  tliat  he  had 
any  pieaeat  concern.  It  la  easy  to  understand 


that  this  letter  may  have  had  a  prejudicial  ef- 
fect on  the  rights  of  the  defendanL  That  It 
was  Impr(^erly  admitted  Is  clear.  Mechon, 
Ag.  I  &39;  Randall  r.  Telegraph  Co.,  54  Wid. 
140,  11  N.  W.  Bep.  419;  ■  Railroad  Co.  v. 
Finney,  10  Wis.  330;  Livesley  v.  Lasal- 
ette,  28  Wla.  41.  For  these  reasons  the 
Judgment  of  the  superior  court  must  be  re- 
versed. 

The  judgment  of  the  siv>erlor  court  of  Mil- 
waukee county  is  reveneA,  and  the  cause 
La  remanded  to  that  court  for  a  new  trlaL 


BROWN  V.  BROOKS  et  at 
(Siqtreme  Oourt  of  Wlsoonstn.  May  23,  1893.) 
FiBflS— BmtNiNo  Uatstacks  —  Ubason&blb  Cikk 

— QUKBTION  FOK  JUHV. 

Defendants,  who  owned  hay  about  a 
mile  from  pluiatis*s  utacks,  iu  order  to  pro- 
tect them  from  prairie  fires,  burned  the  stubble 
aronnd  them.  The  fire  escaped,  and  burned 
plaintiFs  hay.  There  had  beeu  Gres  raging  in 
the  vicinity  for  days,  and  plaintiff  saw  the  fire 
which  escaped  from  defendants'  stack  more 
than  24  hours  before  it  reached  bis  hay.  He 
apprehended  danger,  but  he  did  not  burn  or 
mow  the  stubble  around  his  stacks,  bat  at- 
tempted to  haul  his  haj'  away.  HM,  that  the 
question  whether  plaintiff  used  reasonable  care 
to  protect  bis  hay  was  for  the  jury,  and  that 
It  was  to  error  to  charge  that  hia  failure  to  re- 
move the  stubble  was  not  negligence. 

Appeal  from  circuit  court,  Fcmd  du  Lac 
oounty;  N.  S.  Gllson,  Judge. 

Action  by  George  W.  Brown  against  Clin- 
ton Brooks  and  others  for  the  value  of  bay 
destroyed  by  fire.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed. 

The  other  facts  fidly  appear  In  the  follow- 
ing statement  by  WINSLOW.  J.: 

Action  to  recover  the  value  of  hay  and 
grass  destroyed  by  Aire.  A  sufilcl^t  state- 
ment of  the  facts  Is  as  follows:  Horlcon 
marsh  covers  an  area  of  about  15  miles  in 
length  by  3  miles  in  width,  in  Dodge  county, 
and  is  used  <mly  for  the  raising  ot  hay.  The 
season  of  1891  t>elng  dry,  a  numbw  of  form- 
ers in  the  vldnl^  lessed  portions  of  the 
marsh  for  the  purpose  of  cutting  the  hay 
thereon.  The  plaintiff  leased  something  over 
80  acres  for  this  purpose,  and  out  the  bay, 
and  stacked  It,  thereon,  to  the  amount  of 
about  40  tons.  The  defoidanta.  Brooks.  Fair- 
banks, and  Odekitfc,  also  severally  leased 
ti-acts  of  land  upon  the  marsh,  and  cut  and 
stacked  hay  thereon.  The  defendants'  stacks 
were  In  close  proximity  to  each  other,  and 
were  about  a  mile  south  of  plnlntUTs  stacks. 
The  defendants  were  not  Jointly  Interested  In 
the  hay,  but  each  cut  and  stacked  his  own 
hay.  The  plalntifTs  stacks  were  destroyed 
on  Saturday,  September  26, 1801,  by  a  prairie 
fire  which  swept  over  the  marsh  from  the 
south.  The  evidence  shows  that  there  bad 
been  fires  on  the  marsh  for  some  days  before 
the  last-mentioned  date,  though  at  some  dis- 
tance from  the  stacks  of  all  the  parties.  On 
Thursday  of  the  same  week  the  defendants^ 
Brooks,  Fairbanks,  and  Odeklrk,  each  mowed 
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a  large  "belt  of  grass  around  their  respecttre 
stacks,  and  at  night  they  proceeded  to  bum  a 
wide  belt  of  stubble  and  grass  around  each 
stack,  for  the  purpose  of  protecting  them 
ngalnst  the  fires  which  they  could  see  at  some 
distance  to  the  south.  They  seemed  to  have 
helped  each  other  at  this  work,  and  had  a 
number  of  men  and  boys  to  assist  with  wa- 
ter, and  wet  bogs,  etc.,  to  fight  the  fire,  and 
keep  It  within  bounds.  They  commenced  with 
BroolCB'  stacks,  th^  took  Fairbanks,*  uid 
lastly  Odeldrk's.  Before  oommenclng  at  Ode- 
klrk's  stacks.  Brooks  was  obliged  to  leave, 
and  did  not  participate  personally  In  the  Ode- 
klik  fire.  There  was  some  evidence  of  ad- 
missions made  by  Brooks  to  the  effect  that 
there  was  on  agreement  among  defendants 
to  bum  around  all  their  stacks,  thus  making 
It  a  Joint  enterprise.  The  burning  was  suc- 
cessfully accomplished,  and  ail  the  men,  ex- 
cept Odekirk  and  his  hired  man,  left  the 
grounds  at  about  8  A.  M.  Friday,  the  fires  be- 
ing apparently  entirely  out.  At  aibout  7  A. 
H.  Friday,  Odekirk  discovered  some  fire 
smouldering  hi  the  peat  south  of  his  stack. 
He  fought  it  all  day  Friday,  with  the  aid  of 
two  and  at  8  o'clock  Friday  evening 

went  home,  supposing  that  the  fire  was  en- 
tirely out.  During  this  day  the  wind  was  in 
the  northwest,  and  the  fire  ctmsequently 
worked  to  the  south,  away  from  plaintlBTs 
stacks.  The  plaintiff  testifies  that  he  saw 
this  fire  spreading  from  Odeklrk's  stack  on 
Friday.  He  went  to  his  stacks  at  alx>ut  10 
o'clock  A.  M.  He  was  informed  In  the  morn- 
ing that  there  was  a  fire  down  around  Ode- 
kirk's  stack,  and  that  It  had  got  Into  the 
peat  He  thought  there  was  danger,  and  he 
thought  he  would  get  his  hay  out  on  that  ac- 
count. He  did  not  attempt  to  bum  or  mow 
around  his  stacks,  but,  with  several  men 
and  teams,  proceeded  to  haul  his  hay  away. 
On  Saturday  the  wind  had  shifted  to  the 
southeast,  and  a  fire  was  seen  approaching 
from  the  south,  which  destroyed  plaintiff's 
stacks  at  about  2  o'clock  P.  M.  Plaintiff  had 
removed  several  loads  on  Saturday  morning, 
but  had  not  attempted  to  bum  around  the 
stacks,  or  take  any  other  means  of  preven- 
tion, exc^t  to  attempt  to  plow  a  single  fur^ 
row.  There  was  some  evidence  on  the  part 
of  the  defense  that  the  fire  which  destroyed 
plaintiff's  stocks  was  an  Independent  fire,  not 
starting  from  any  of  the  fires  kindled  by 
them.  At  the  close  of  plaintiff's  evidence  a 
motion  for  nonsuit  was  made  and  overmled. 
A  special  verdict  was  called  for,  which,  with 
the  answers  of  the  Jury,  Is  as  fc^ows:  "First 
question:  Was  the  fire  set  at  Odekirk's 
stacks  In  pursuance  of  a  Joint  arrangement 
and  understanding  between  the  defendants 
that  they  would  work  and  act  together  in  burn- 
ing around  their  several,  stacks?  Answer. 
Yes.  Second  question:  Did  the  defendant 
Fairbanks  countenance  and  approve  of,  and 
aid  in,  burning  around  the  stat^ks  of  the  de- 
fendant Od^Irk?  A.  Tes.  Tbli4  question: 
Did  the  def aidant  Brooks  countenance  and 


approve  of  the  banting  aronnd  the  defendant; 
Odeklrk's  stacks,  and  Intrad  to  participate  in 
this  act  if  ho  had  not  gone  to  look  after  hiv 
horses?  A.  Yes.  Fourth  question:  Was  It 
an  act  of  orcUnary  care  and  prudence  to  at- 
tempt  to  bum  around  the  defaidant  Ode- 
klrk's stacks  at  the  time  snch  burning  was 
done?  A.  No.  Fifth  questiw:  Did  the  de- 
fendants, or  such  of  them  as  participated 
therein,  use  ordinary  care  and  pmdence  In 
setting  the  fire,  and  burning  around  the  de- 
fendant Odeklrk's  stacks?  A.  No.  fflxtlk 
questl<»i:  Did  the  defendant  Odekirk  use  or- 
dinary care  and  prudence  in  watching  the  fire 
at  his  stacks  after  It  was  set,  and  prevmtins 
it  frran  getting  beyond  control?  A.  No.  Sev- 
enth question:  IMd  the  def^dant  Fairbanks 
use  Mdlnary  care  and  prudence  tn  watcliing 
the  fire  at  the  d^endant  Odeklrk's  8ta<^  aft- 
er It  was  set,  and  prevoitlng  It  from  getting 
beyond  control?  A.  No.  Eighth  question: 
Did  the  defendant  Brooks  use  ordinary  care 
and  pmdence  in  watching  the  fire  at  the  de- 
fendant Odeklrk's  stacks,  and  preventing  it 
from  getting  beyond  control?  A.  No.  Ninth 
questlcm:  Did  the  fire  set  at  the  defmdant 
Odeklrk's  stax^  get  beyond  control,  spread 
over  the  marsh,  and  cause  the  destruction  of 
the  plaiutUTs  hay  and  grass?  A.  Yes.  Tentb 
question:  Was  the  fire  set  at  the  defendant 
Odeklrk's  stacks  the  direct  and  proximate- 
cause  of  the  burning  of  the  plaintiff's  hay 
and  grass?  A.  Yes.  Eleventh  question:  Did 
another  fire  arise  in  the  forenoon  of  Satur- 
day, September  20,  1891,  noi'th  of  where  th« 
Odekirk  fire  swept  across  the  marsh  on  Fri- 
day, and  not  caused  by  the  Odeklriic  fire, 
wblch  extended  to,  and  burned,  the  plalntifr* 
hay  and  grass?  A.  No.  Twelfth  questlcm: 
Would  men  of  ordinary  Intelligence  and  prur 
dence  have  reasonably  expected,  under  all 
the  drcum  stances  of  this  case,  that  If  the  fire 
at  Odeklric's  stacks  got  beyond  control  It 
would  extmd  to,  and  destroy,  the  plaintiff's 
hay  and  grass?  A.  Yes.  Thirteenth  question: 
Could  the  plaintiff,  by  the  exercise  of  ordi- 
nary care  and  prudence,  have  saved  his  hay 
and  grass,  and  prevented  the  same  from  being 
burned,  after  he  saw  or  knew  that  there  was 
danger  of  its  destmotlon  by  fire?  A.  No. 
Fourteenth  question:  What  was  the  plaln- 
tlfTs  hoy  and  grass,  destroyed  by  fire  on  Sat- 
urday, September  26, 1801,  reasonably  worth? 
A.  Two  hundred  dollars,  (?200.)"  Judgmmt 
for  the  plaintiff  was  rendered  on  the  verdict, 
and  defendants  appeal. 

O.  B.  WxiKT,  Maqiloe  M<^«uia,  and 
G<deman,  Sutherland  &  Hnler,  for  appdlaata. 
Duffy  &  McOroiy,  for  r»pondent 

WINSLOW,  J.,  (after  stating  the  tects.) 
We  are  satisfied  that  the  motion  for  a  nonsuit 
was  properly  overraled.  Careful  perusal  of 
the  evidence  leads  us  to  agree  with  the 
circuit  Judge  in  his  conduslcm  that  there  was 
sufficient  evidence  to  go  to  the  Jury  on  tbe 
questions  of  the  alleged  nesHgenoe  of  the 

Digitized  by  Google 


wis.) 


BBOWN  V.  BROOKS. 


897 


defendants  tn  starting  and  tiinfllliig  the  Ode- 
Uifc  an,  and  whether  It  was  the  OdekMc 
tire  which  destroyed  plaintUTs  bar,  as  wdl 
«a  on  tiie  qoeatton  whether  the  burning  waa 
«  Joint  undertaking,  bo  as  to  rendw  Brooks 
liable  for  the  acts  of  the  oUiers.  though  not 
personallr  asalstlnK  at  the  Odeklik  fire.  It 
was  not  of  Itself  an  unlawful  or  negligent 
act  for  the  d^oidants  to  hnni  the  grass 
around  their  stacks,  fur  ttie  purpose  of  pre- 
Tmtlng  a  prairie  fire  from  destroying  them. 
If  such  lire  Is  kindled  at  a  suitable  time  and 
place,  and  due  and  reasonable  diligence  be 
taken  to  prevent  Its  {^reading  to  the  property 
-of  others,  there  Is  no  actionable  negligence. 
Fahn  t.  Bddiart,  8  Wis.  255. 

A  question  of  s«ne  difficulty  arises,  how- 
«Tcr,  npta  the  Instructions  glren  and  refosed 
feiy  the  court  iqKm  the  questian  of  eratribo- 
tory  netfUgOMe  oS  the  plalntUf.  The  ttOr- 
teenth  question  of  the  special  Terdlct  was  ss 
fbDows:  "Could  tiie  fdainUff,  by  the  exerdse 
of  ordinary  care  and  prudence,  hare  sared 
tbo  luy  and  grassy  snd  i^ennted  ttie  same 
tnm  bdng  bumedt  sfter  be  saw  or  knew 
that  there  was  danger  ct  Its  destructkm  by 
flreT"  The  question  was  answered  tn  tb» 
negatlre.  The  court  charged  tfae  Jury  upon 
this  qnestbHi  ss  follows:  *mie  fiiUure  <rt  the 
plaintiff  to  remove  the  dry  grass  around  Us 
property.  In  order  to  prerent  the  spread  or 
communication  to  Are  set  or  spread  by  the 
fftnlt  or  nlsoondnct  of  others,  was  net  wrong- 
ful  and  Improper  on  his  part,— not  culpable 
ondsslrai  of  duty,  by  which  he  may  have 
been  said  to  bare  co-operated  In  the  destruc- 
tlmi  €t  his  own  prc^erty.  The  law  Imposes 
no  such  duty  on  him.  In  the  exercise  of  hlf 
lawful  rl^ila,  er^  man  has  a  right  to  acf 
on  the  belief  that  every  other  person  will 
perfnm  Us  duty,  snd  obey  the  law,  and  it 
Is  not  negUgenca  to  sssome  Ihst  he  Is  not 
«cpQsed  to  dsnger  whl<ih  can  only  come  to 
htm  flutm^  a  disregard  of  law  on  ttie  part 
of  some  other  persons.  As  there  Is  a  natural 
presumpthm  that  ererj  one  win  act  with  due 
«sxe,  it  cannot  be  Imputed  to  the  i^alnllff, 
as  negligence,  that  be  did  not  anticipate  cul- 
pable nes^lgmce  on  tta  part  of  the  defend- 
ant £f  there  was  any."  This  was  snbstaur 
tlally  an  Instmction  that  the  plaintiffs  fail- 
ure to  r^nove*  or  attempt  to  remove,  the 
.gtass  around  his  stacks,  by  mowing  and 
tmrnlng,  vras  not  ne^lgence.  Is  this  correct? 
The  general  and  fMqnently  applied  role  Is 
'that  the  question  of  negligence  or  not  is  for 
the  jury.  There  are  receptions  to  the  rule, 
MoA  where  tfae  fScts  are  undisputed  it  fte- 
■qnoitly  becomes  the  Axtty  of  th»  court  to  de- 
■dde  the  questfam.  It  Is  prsctlcslly  clidmed  by 
idalntlff  that  tUs  Is  sudi  a  case.  It  Is  said 
that  It  Is  a  case  vrbeve  plalntlira  property 
mu  idaced  in  sndd«i  and  Imminent  dangOT 
%y  the  negligence  of  defraidants,  and  that 
n^Ugence  Is  not  to  be  Imputed  to  plahitifF 
tiecause  he  made  an  error  In  Judgment,  and 
attempted  to  remove  his  hay,  rather  than  to 
protect  It  h7  tanndng  around  the  stacks:  The 


principle  Hist  one  who,  snotber's  negll- 
gence,  Is  suddenly  idaced  In  a  situation  where 
he  must  adopt  a  perilous  sltematlvet  does  I 
not  adopt  the  safest  or  wisest  course,  and 
is  injured.  Is  not  to  be  charged  with  negli- 
gence, la  vrM  recognised.  It  la  idaln,  faow^ 
ever,  that  this  ease  does  not  come  within 
thla  ^1ndpl&  mle  Is  based  upon  the 
fact  Oat  the  plaintiff  eocounter^  without 
warning,  a  sudden  emergency  and  imminent 
peril,  when  cool  Judgment  cannot  be  ex- 
pected nor  demanded.  Manifestly,  It  cannot 
and  ought  not  to  apply  where  the  danger  Is 
simply  a  danger  to  pr<H;»OTty,  which  has  been 
seen  and  apprdifflMled,  or  ought  to  have  been 
apprdiendedt  for  days  prior  to  the  event. 
Here  there  had  been  fires  raging  upon  parts 
of  the  marsh  for  days.  The  plaintiff  himself 
saw  the  Are  whidi  escaped  from  the  Odeklrk 
stack  more  than  2t  hours  b^re  the  fire 
reached  his  ground,  and  apprehended  danger 
therefrom.  There  waa  ample  time  for  him 
to  exotdae  bis  Judj^ent  snd  dlserethnL  It 
wss  deariy  not  a  caae  <tf  a  suddoi  emergent^ 
and  periL 

But  it  Is  dalmed  that  the  Instruction  Is 
Justified  by  thB  principles  laid  down  In  the 
esse  of  Kellogg  v.  Railway  Go.,  26  Wis.  223. 
It  Is  wdl  to  note.  In  tiie  fimt  plsce,  ttie  es- 
act  qnestkm  In  Issue,  snd  dedded.  In  that 
aas&  It  was  a  esse  where  fire  wss  kindled 
In  the  dry  grass  and  vreeds  on  the  right  oT 
way  of  a  railroad  by  sparks  from  an  engine, 
and  escaped  to  plaintiff's  land,  and  was  car- 
ried, hj  dry  gross  and  weeds  thweon,  to  the 
stacks  and  bams  of  the  plaintiff.  The  trial 
court  charged  ^t  it  was  for  the  Jury  to 
say  whetiier  the  plaintiff  vras  negligent  In 
leaving  the  dry  gross  and  weeds  on  his  own 
land,  and  refused  to  Instruct  the  Jtuy  Uiot 
It  was  negligence  per  se,  VhIcA  would  defSst 
a  recoveiy  for  plaintiff,  to  leave  the  grass 
and  weeds  uncut  on  his  land.  It  was  held 
that  there  was  no  error  in  thus  Instructing 
the  Jury.  These  were  the  points  actually  de- 
cided, so  far  as  necessary  to  be  stated  In 
thill  connection,  and  it  Is  msnlfest  tb&t  thvy 
do  not  resdi  the  question  here  rolsed.  It 
Is  true  that;  In  the  oirinlon  of  the  court, 
language  is  used  which  seems  to  Indicate 
that  u^Ilgoioe  Is  not  to  be  imputed  to  a 
man,  so  long  ss  he  uses  his  own  property  In 
a  lawful  manner,  whatever  m^  be  the  n^ 
llgenca  of  others;  but  that  language  was 
not  essential  to  the  questlms  Involved,  and 
has  been.  In  effect  disapproved  by  this  court 
tat  Murphy  t.  Bsllway  Oo.,  4fi  Wis.  222. 
Furthermore,  it  Is  evident  from  the  oi^nlon 
filed  upon  1^  motion  for  rdmring  In  the 
KOllogg  Case  that  the  principles  laid  down 
wiere  not  Intended  to  have  any  such  sweeping 
eCFect  as  Is  contended  fbr  in  this  case.  It 
is  there  said,  (page  267:)  **A  man  In  his 
srases,  tn  face  of  what  has  been  aptly 
termed  a  "seen  danger,'— that  Is,  one  which 
presently  threatens  and  Is  known  to  him,— 
is  bound  to  realise  It,  and  to  use  all  proper 
care,  and  msJ»  all  reasMiable  efforts,  to 
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&Told  It  and  If  be  does  not  it  is  hts  own 
fault;  and,  he  having  thus  contributed  to  his 
own  loss  or  Injury,  no  damage  can  be  re- 
covered from  the  other  party,  however  neg- 
ligent the  latter  may  have  been."  A  dis- 
tinction Is  then  drawn  between  this  *'te&a. 
danger"  and  a  danger  which  exists  In  an- 
ticipation merely,  and  the  danger  in  that 
case  of  a  posedble  Are  at  some  time  was 
held  to  be  <me  of  anticipation  merely.  The 
danger  In  this  case  was  as  certainly  a  "seen 
danger"  as  any  which  could  be  ima^^ed; 
and  on  the  basis  of  the  law,  as  finally  de- 
dared  in  the  Kellogg  Case  Itself,  the  mle 
here  must  be  that  It  was  the  duty  of 
plaintiff  to  use  all  proper  care  and  reasonable 
effort— nam^,  the  care  and  effort  which 
reasonably  prudent  men,  under  like  drcnm- 
Btances,  would  use— to  save  his  hay  from  fire; 
and  whether  he  did  so  or  not,  and  whether. 
If  not.  his  failure  so  to  do  directly  con- 
tributed to  the  destruction  of  his  hf^,  was 
a  question  for  the  Jury  to  decide,  and  they 
^ould  not  hare  been  Instructed,  as  matter 
of  law,  that  the  failure  to  remove  the  grass 
around  the  stacks  was  not  negligence.  This 
rule  la  substantially  recognized  In  Murphy 
IT.  RaUway  Co..  46  Wis.  222,  and  Mills  T. 
Railway  Co.,  76  Wis.  422,  45  N.  W.  Rep. 
225.  This  substantial  error  necessitates  a 
revorsal.  Judgment  reversed,  and  cuiae  re- 
manded for  a  new  trial 


FISOHBtR  T.  LAAGK  «t  at 
(Snprraie  Ooort  of  'Wlscondn.  Uay  28.  18B8.) 

DSEItR — HBTOHMATinX. 

A  person  owning  lots  6.  7.  and  &  facing 
M.  street  on  the  north,  and  lying  side  by  Bide, 
with  S.  street  as  the  east  boundary  of  lot  6, 
sold  lot  8  to  plaintiff,  and,  as  the  parties  sup- 

Sosed,  a  perpetual  right  of  way  over  the  souui 
2  feet  of  the  Iota  to  S.  street.  The  deed, 
however,  provided:  "Except  the  south  12  feet 
of  said  lot,  to  be  used  as  an  alley  to  adjoining 
lots,  and  leading  east  to  S.  street"  Next  he 
deeded  the  west  half  of  lot  7,  "with  the  excep- 
tion of  the  south  12  feet,  to  be  reserved  for  a 
private  all^."  Thereafter  be  deeded  lot  6, 
and  the  east  half  of  lot  7,  to  defendant  L., 
without  any  reswation  or  exception;  but  prior 
to  the  sale  to  L.  the  grantees  of  lots  7  and  S 
bad  raised  the  grade  of  the  rear  12  feet  of  the 
loia  a)K>ut  2  feet,  and  were  in  constant  uae  of 
the  strip  as  an  alley,  claiming  a  right  of  way 
over  it  by  purchase,  to  the  knowledge  of  II 
Hfld.  that  Li.'s  knowledge  of  the  facts  was  suf- 
ficient to  bind  him  to  a  reformation  of  plain- 
tiff's deed  giving  him  a  right  of  way  over  the 
south  12  feet  of  the  lots,  and  to  cause  him  to 
hold  his  title  subject  to  the  deed  of  plaintiff  as 
reformed,  and  that  the  judgment  might  propo-ly 
require  him  to  remore  obstructions  of  ta»  alley 
at  the  rear  of  his  lots,  but  that  It  could  not  re- 
form the  deed  to  Ia,  to  which  plaintiff  was  nd- 
ther  party  nor  privy. 

Appeal  from  drcott  court;  aheboygan  coun- 
ty; N.  S.  Gils<m.  Judge. 

Action  by  Henry  W.  £1scher  against  Henry 
C.  Laack,  impleaded  with  WUUom  Schwartg 
and  Theresa  Scbwarts,  for  reformatloa  ot 
deeds,  eta  Judgment  for  plalntUL  Di^aid- 
ant  iMck  aKWila.  Modified. 


M.  C.  Mead  and  Seaman  &  Williams,  for 
appellant 

Walker,  Brown  &  Wahl,  for  respondent; 
in  support  of  the  propoaltion  that  In  tiie 
premises  the  power  of  the  court  was  properly 
exercised  in  oMering  a  reformation  of  the  deed, 
cited  Bates  v.  Bates,  (Mich.)  23  N.  W.  Rep. 
63;  Gregg  t.  Hamilton,  12  Kan.  S83;  Dane 
T.  Derber.  28  Wis.  216;  Lundgreen  v.  Strat- 
ton,  73  Wis.  659,  41  N.  W.  Hep.  1012;  Ca- 
nal Co.  V.  Hewitt,  62  Wis.  316,  21  N.  W. 
Rep.  216,  22  N.  W.  Rep.  (S8S.  See,  also, 
Brlnkman  t.  Jones.  44  Wi&  498,  and  cases 
dted. 

ORTON,  J.  Lots  0.  7.  and  8;  In  Uoek  19. 
fn  the  Tillage  (now  dty)  of  Flymootb,  fai 
Sheboygan  coun^.  are  bounded  m  tbe  north 
by  Mill  street,  and  on  the  east  tqr  Sta&ml 
street,  and  run  lengthways  nortti  and  aontti. 
and  He  side  hy  ride  with  lot  6  «i  Stafl<Hrdi 
street  BeCoce  June,  1883,  «U  these  lots 
bdoDged  to  WlUUm  Schwarts,  one  of  Oie 
def aidants  In  XHb  aodon,  and  ha  evidently 
intended,  if  he  add  th«n.  or  parts  of  Uieta* 
to  different  persons,  to  reserve  and  estsb- 
Uah  the  south  12  feet  of  them  as  an  allegr 
for  thB  3<Aat  nse  of  Oie  ownen  ftKrerer,  from 
lot  9  to  Stafford  street.  In  Jnne,  1883,  the 
plaintiff  pnndnsed  from  Sdiwaits  lot  8,  and, 
as  both  of  them  evidently  Intended  snd  sup- 
posed, also  a  pMitetual  ri^t  of  way  over 
said  south  12  ftoet  to  Stafford  street  as  an  al- 
ley; but  In  ttie  deed  <tf  lot  8  the  following 
language  Is  used  to  give  ttie  pi«tiitHff  tw* 
right  of  way:  "Exoe^  tbe  sonOi  12  feet  of 
said  lot.  to  be  used  as  an  aU^  to  adjdnlng 
lots,  and  leading  east  to  Stafford  street*' 
In  April,  1884,  Scsbwarts  sold  to  Mte  Fred- 
erick Bdmke  tbe  west  half  of  lot  7,  and  In 
the  deed  Oie  following  language  la  used  to 
give  Behnke  tbe  right  of  way  over  the  same 
sontti  12  feet  of  the  lots  to  Stafford  street: 
"With  the  exo^itlon  «€  tbe  south  12  feet, 
to  be  reoerved  for  a  private  alley.**  In  De- 
oembo*,  1887,  Sctavrarts  sold  and  oonveiyed  to 
tbe  defendant  Laock  Oie  east  half  ot  lot  7, 
and  the  wb(de  of  lot  6,  vftthoat  an^^  reserva- 
tion or  exception,  and  soon  thereafter  tbe 
defendaM  Lsai^  closed  up  oald  all^  by 
pladng  ft  building  aorms  the  same.  There- 
upon the  plaintiff  brongbt  suit  against  tbe 
defmdant  LaacSc,  undw  section  8180,  Rev. 
St,  as  am«ided.  to  require  Urn  to  open  tihe 
alley  and  remove  the  said  obstruction  as 
an  abatemmt  of  Ibe  private  nuisance,  and 
for  damages,  and  recovered  In  the  acUon. 
On  an  a^eal  from  oald  Judgmoit  tbia  oonrt 
reversed  It,  on  tbe  ground  that  the  ploin- 
tiff'a  said  deed  gave  falm  no  right  to  the 
alley,  and  that  the  exc^ti<m  In  said  deed  Is, 
In  effbct  a  resorratlMi  of  tbe  alley  to  the 
grantor,  Schwarto,  and  that  In  an  action 
at  law  the  plaintiff  bad  no  remedy;  but 
this  court  reversed  the  Judgment  wltbont 
prejucUce  to  the  risibii  of  tbe  plalntlfl  to  bring 
an  action  in  equity  to  reftKvn  aald  deed,  so 
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u  to  oonrey  to  the  plalntUC  snch  right  of 
■waj  over  said  sootb  12  feet  of  tbe  lots  to 
Stafford  street  Flsclier  t.  Laack.  70  Wis. 
313,  45  N.  W.  Bep.  104.  In  accordance  with 
Bitch  InthnaUfHi  the  plaintiff  has  brought  this 
action  In  equity  againat  the  defoidanta 
Schwai^  and  Laack,  and  asked  that  Us  said 
deed  be  ref<»ined  so  as  to  gtre  him  a  per- 
pecnal  rlgiit  of  way  over  the  sooth  12  feet 
of  said  lota  to  Stafford  street,  to  be  used 
as  an  alley.  The  plaintiff  asked,  also,  that 
the  said  deed  from  S^dmartx  to  Laack  be 
modifled  and  reformed,  so  that  the  plalntUTa 
perpetual  rf^vt  of  way  orer  tbe  south  12 
feet  of  lots  6  and  7  be  secured  to  him.  and 
ttiat  tbe  deflmdant  Laacdt  be  required  to 
reraore  said  building  and  obatmction  from 
said  alley,  and  pay  the  ptadntlfl  damages. 
The  dicutt  ooart  found  lliat  It  was  the  In* 
tmtfam  of  Hie  portlea  to  the  deed  of  lot  8 
that  aald  deed  should  oanv^  to  the  plain- 
tiff a  perpetual  i<|^  «t  way  over  tiie  south 
12  feet  of  all  of  aald  lota  to  Stafford  street, 
and  that,  prlw  to  the  porciiaae  of  tlie  east 
half  of  lot  7  and  (tf  lot  6  by  the  defendant 
Laaidc  both  1^  plaintiff  and  said  Bdmke 
were  In  constant  use  of  said  alley,  and  fre- 
quently winded  and  Improved  It,  and  at  all 
times  claimed  a  right  of  way  over  it.  The 
court  furOier  found  that,  whea  -the  defend- 
ant Laack  porcbaaed  lot  6  and  tbe  east  half 
of  lot  7,  he  knew  ttiat  the  i^alntlfl  and 
Beimke  had  purdiased  from  SdiwartB  tbe 
right  to  ttie  perpetual  uae  of  said  alley,  and 
well  knew  the  eodstenoe  of  aaid  alle^.  and 
the  tmproremeats  thereof  by  Oie  ptotaitlg 
mad  Brimke,  and  that  tlie  plaintiff  <daimed 
the  right  to  the  pwpetnal  uae  of  aald  alley. 
Tbe  court  rendered  Judgment  according  to 
Uie  d«Dand  of  the  complaint,  raisept  as  to 
damagea,  and  requiring  the  defendant  Laaok 
to  muoTe  aald  buildlnc  and  obatruotimi  ott 
■nd  away  from  said  alley  within  60  days 
after  aerrloe  ot  a  copy  at  the  Judgmoit 

Tbe  evidence  shows  that  Ihe  ground  <m 
the  aonth  ends  of  the  lots  is  low  and 
swami^,  and  that  the  plaintiff.  Scbworla, 
and  Behnke  Allfd  this  12  feet  for  an  alley, 
and  graded  it  about  2  feet  abore  the  ground 
adjoining,  and  oovned  it  with  gravel,  so  u 
to  make  a  good  roadway  for  wagona  and  for 
other  naee,  and  that  it  was  plainly  marked 
and  w^  defined  as  an  alley,  beaUles  Its  ooi^ 
slant  uae  as  suoh.  Pi'om  the  testtnumy,  aa 
w^  as  the  peonllar  form  of  the  reBervatl(Hi 
In  the  deed  and  the  improvemrat  and  use 
of  the  alley.  It  seems  yeiy  (dear  that  It 
was  ihe  Intention  of  both  Sohwarts  and  the 
plaintiff  that  the  deed  should  secure  to  the 
[^Intiff  a  perpetual  right  of  way  over  the 
•oath  12  feet  of  an  ctf  die  lots  as  a  private 
alley  to  Stafldtd  street,  and  there  was  the 
same  Int^tltm  in  respect  to  the  deed  ta 
B^mkfc  Hie  evidence  t«ids  strongly  to 
prove  that  the  defendant  Laack.  beftnue  he 
pundMued.  knew  all  abont  the  rl^ts  of  the 
plalntifl  in  respect  to  the  alley.  He  fcnpw 
that  tlw  plaintiff  had  Improved  and  used  It, 


and  that  tt  was  tmUspensable  to  Ms  osc  of 
the  lot  He  must  have  known  that,  If  there 
was  an  alley  on  the  south  end  of  lot  8,  to  be 
of  any  use  It  must  run  through  to  Stafford 
street  His  knowledge  of  the  flactB  was  suf- 
ficient to  bind  him  by  such  a  reformation 
of  the  plaintiff's  deed  as  to  give  him  a  rl^t 
of  way  over  the  south  12  feet  of  his  lo>ts 
OS  an  alley,  and  cause  him  to  hold  his  title 
subject  to  the  deed  of  the  ^alntiff  so  re- 
formed, ^e  Judgm^t  based  on  such  knowt 
edge  may  proper^  require  bim  to  remove  an 
obstruotlDns  from  the  alley  at  the  sotith 
ends  of  his  lots  which  he  has  placed  tiiere. 
Honzlk  V.  DelagUse,  65  WiB,  4M.  27  N.  W. 
Rep.  171;  Coble  v.  EUls,  120  m.  136.  11  N. 
E.  Bep.  188;  Lundgreen  v.  Stratton,  78  Wis. 
659,  41  N.  W.  Bep.  1012.  The  plaintiff  seems 
to  have  made  a  very  clear  case  for  the  r^or- 
matlon  of  his  deed  from  Schwarts,  as  found 
and  adjudged  by  the  cdrcolt  court  Sawyer  t. 
Hanson.  48  Wis.  611«  4  N.  W.  Bep.  765; 
Grossboch  Brown,  72  Wis.  45%  40  X.  W. 
Rep.  404;  Kyle  t.  Fehley,  81  Wis.  87.*  and 
other  cases  dted  In  Tesptmdmf  a  brl^  The 
decenJantLoaok  took  his  deed  from  Schworb 
with  notice  that  his  grantw  had  already 
sold  and  parted  with  the  south  12  fleet  of 
the  lots  ccmveyed  to  blm  to  be  perpetually 
used  OS  an  alley  to  the  piwinttff,  and  he  ob- 
structed the  all^  with  knowledge)  of  the 
plalntlff'a  rl^t  to  tt  He  may  therefore  be 
required  to  remove  said  obstruction,  and  he 
must  not  hereafter  Interfere  with  tbe  plain- 
tiff's  use  of  the  all^.  He  will  hereafter 
hoU  Us  deed  and  tHle  subject  to  the  prior 
deed  of  the  plaints,  reformed  according  to 
his  contract  of  purcbasa  But  this  Is  as 
far  OS  the  ooozt  oonld  properly  g(^  and  as 
far  as  neoeasazy  In  giving  the  plaintiff  a  rem- 
edy in  this  use.  The  plaintiff  Is  neither  a 
party  nor  priVy  to  the  omtract  of  purchase, 
or  to  the  deed  fn»n  Sohwarts  to  thB  de- 
fendant Idock.  He  cannot  therefore,  bring 
an  aotltm  to  reform  that  deed  in  any  req^ect 
whatever.  The  deed  ct  Sohwarts  to  Laadc 
la  on  absoltrte.  deed  ot  the  whcde  of  lot  0 
snd  the  east  half  of  lot  7,  with  fuU  oove- 
nants.  The  UabUl-^  of  Schwarts  on  the 
covenants  is  a  matter  steely  betweoi  blm 
and  Laack.  and  it  Is  the  side  right  of 
Schwarts  to  have  that  deed  r^rmed,  and 
he  has  not  asked  tor  such  a  reftmnaUon  ot 
said  deed,  bat  stands  hrae  with  Ihe  defend-' 
ant  Trfiflffik,  denying  and  contesttaig  the  plain- 
tiff's xi^ts  In  this  cose.  That  part  the 
Judgment  must  therefore  be  reversed,  but 
witbout  costs,  and  the  Jndgm^t,  with  this 
exoeptloQ,  win  be  afOrmed.  Ttiat  part  of 
tiie  Jndgmoit  of  the  circuit  court  that  re- 
forms the  deed  of  Schwarts  and  wifft  to 
the  defendant  Laa(^  of  lot  6  and  the  east 
half  of  lot  7,  In  blodc  19,  as  af  weeaid.  is  re- 
versed, without  costs,  and  the  Judgment  ct 
tiie  drcnlt  court  ^ftXh  this  auwptlMi,  la  af- 
firmed, with  costs. 


*51  N.  W.  Bep.  2BT. 
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HARBAN  T.  HARRAN. 
•<8aprenie  Court  of  TPlscon^   May  28.  1893.) 

HuVmW  UK  AfP£*L— CUNPLICTISQ  KVIUBKOB— • 
Dl  TURCE — ALIMUN  T. 

1.  A  JndKment  will  not  be  distarb«d  on  aj^ 
9eai  because  of  conflicting  arideaca. 

2.  Where,  in  an  action  for  divorce,  and  for 
A  division  of  defendant  husband's  estates  be- 
tween the  parties,  it  appeared  that  defeudajit 
owned  a  homestead  worth  $1,800^  fumitnre 
worth  S850,  and  other  personalty  worth  $926, 
over  all  Indebtednees,  and  that  he  conld  earn 
-11,000  per  year  over  his  expenses;  that  plaintiff 
had  $780,  and  that  she  was  of  an  ag*  to  render 
Lher  incapable  of  engaging  in  any  work  which 
would  bring  La  macb  income — an  award  to 
jtlaintiff,  on  granting  her  a  diTorce,  of  the 
BOmestead,  furniture,  and  flOO  attorn^'  fMl^ 
4m  not  azceMiTe. 

Appeal  from  drcnit  court,  Kewaunee  coun- 
ty; N.  IS.  OUson,  Judge. 

ActloD  by  Mui-y  Harran  against  Domlnlck 
Hanran.  Judgment  for  plaintiff.  Defendant 
Appeals.  AiUrmed. 

BlliB  A  MerriU,  for  appellant  Wlgman  & 
Ifartln,  for  napondent 

LYON,  O.  J.  This  is  an  appeal  by  defend- 
4int  from  a  judgment  ot  divorce  <hi  the 
jrround  of  cruel  and  inhwinffn  treatmmt,  and 
for  a  dlTlMon  between  th»  partlee  of  the  es- 
tate of  the  husbands  The  testimony,  ai- 
tlunigh  conflicting,  la  soffldent  to  sustxtln  the 
finding  that  the  defendant  is  guilty  of  the 
•cruel  and  inhuman  treatment  at  plaintiff 
diarged  in  her  complaint,  which  la  sufficient, 
-if  true,  to  support  the  Jndgmrat;  bence  Oie 
Judgment  granting  Uie  divorce  cannot  prop- 
•eriy  be  disturbed. 

The  principal  controversy  relates  to  the 
•division  of  the  husband's  esbite.  nie  court 
found  on  sufficient  evldoice  tl^t  defendant 
■owned  a  homestead,  at  Green  Bay,  of  tb.e 
value  of  $1,800;  fonUture  and  household  ef- 
focts,  including  a  [tono,  of  the  value  of  $850; 
-and  money  and  other  personal  properly  of 
the  value,  above  his  Indebtedness,  of  $025. 
Also  that  he  Is  a  strong,  able^  and  energetic 
man,  capable  of  earning  In  his  bnstness  at 
least  $1,000  per  annum  over  and  above  his 
"expenses.  The  court  farther  foimd  that  the 
plaintiff  had  $780  In  money,  and  a  note  for 
■fSOO,  "whldi  may  or  may  not  be  good,"  and 
diat  She  Is  able  to  perform  housewoi^,  and 
take  care  of  her  home,  but  is  unfltted  for 
•other  work,  and  fs  not  capable  at  her  age 
'<wlildi  Is  about  60  years)  of  engaging  In  any 
work  or  budness  which  will  bring  her  any 
considerable  Income.  Based  upon  the  above 
findings,  the  court  awarded  the  plalntlfl  the 
homestead,  furniture,  and  honsehold  effects 
mentioned  in  the  findings,  and  $100  solic- 
Uone  fees  to  be  paid  to  her  attorneys  for 
carrying  on  the  action,  over  and  above  the 
taaaible  costs  which  he  was  adjudged  to 
Tffaji  Pending  the  rait,  and  after  the  court 
*had  announced  Its  judgment  fixiug  the  value 
•of  the  homestead  at  $1300,  a  bam,  part  and 
spared  of  such  homestead,  was  destroyed  by 


fire,  and  the  d^mdant  collected  f470  in- 
surance therera.  The  defendant  neglected 
to  pay  flie  taxes  on  ttw  homestead  for  1891. 
and  the  property  was  sold  for  nonpiqrment 
thereof:  The  idalntiff  paid  $8(f.74  to  redeem 
the  same.  These  nets  are  stated  In  the 
QndingB,  and  the  defenduit  Is  also  iCqulred 
by  tbB  Judgment  to  pay  those  two  sums  to 
plaintiff  The  judgment  bears  date  Octob» 
17.  1892.  nius  It  appears  that  the  judgment, 
in  effect,  j^ves  plaintiff  the  uiducnmbered 
homestead  as  it  stood  at  the  time  of  tlM 
trial,  tlie  fomlture,  and  household  effects, 
the  tanUe  Costs  of  the  actton,  and  $100  so- 
licitors' f6es  over  and  above  such  costs,  and 
leaves  to  the  defendant  $9K  In  money,  and 
othOT  itersonal  property,  over  and  above  bis 
indebtedness,  and  his  aUlily  to  earn  at  iaust 
$1,000  a  year  ovw  and  above  his  expenses. 
It  must  be  admitted  that  the  circuit  court 
dealt  very  liberally  with  the  plaintiff  in  mak- 
ing its  Judgment,  yet  It  must  also  be  admit- 
ted ttiat  the  proTlsloQ  thus  made  for  her 
will  afford  her  bat  a  vezy  moderate  siqfport. 
Under  the  Judgment  she  will  have  a  home 
and  the  appliances  for  houseke^lng,  and 
about  $500  in  money,  beddes  her  separate 
proper^;  but,  unless  die  leases  or  sells 
some  portim  of  the  pn^erly  thus  awarded 
her,  there  seems  no  way  for  her  to  meet 
her  current  expenses  after  tlie  $500  Is  ex- 
hansted,  other  than  by  paying  tlwm  out  of 
her  very  limited  separate  estate.  Without 
capacity  to  earn  any  income,  her  $760  will 
soon  be  exhausted.  Although  the  judgment 
leaves  the  defendant  but  little  pnq>erty.  he 
has  the  aUll^  to  earn  a  veiy  comfortable 
Income,  out  of  whidi,  but  for  his  mlsoonduct, 
his  wife  wovld  have  received  her  support. 
It  must  also  be  remembered  that  he,  and 
not  the  i^aintiff,  has  wrected  their  home, 
and  driven  her  to  seek  and  obtain  a  divorce 
from  him.  All  these  circomstanoes  are  prop- 
er to  be  oonddered  in  mfffc^pg  dtvUon  of 
her  huaband's  estate,  and  the  terms  of  such 
dlvisloD  are  largely  In  the  discretion  of  the 
trial  oourL  Under  Uie  rulings  of  this  court 
in  Webster  v.  Webster.  64  Wis.  438*  25  N. 
W.  B^.  431,  and  in  other  cases  tiiere  dted* 
we  cannot  soy  that  fibe  drcolt  court  imprc^ 
eriy  exercised  Its  discretion  in  !t>*Mwg  (Uvi- 
dim  of  the  husband's  estate  between  the 
parties.  The  Judgment  must  therefore  be 
affirmed,  and  tbe  defendant  must  pay  the 
taxalde  costs  in  this  court  The  motion  here- 
tofore made  and  argued  for  an  allowance 
for  suit  nvmey  In  tMs  court  is  denied. 
Judgment  afDrmed. 


EOEWUDR  V.  OIT7  OF  MHiWAUEE^B. 
(Supreme  Oonrt      Wisoonsln.  May  SB,  1803.) 

Paei.fMINAKT  IxJl'ITCTrON. 

The  action  of  the  trial  court  In  grantlnic 
a  preliminary  injunction  to  restrain  defendant 
city  from  proceeding,  under  a  void  statute  and 
ordinance,  to  molLe  changes  in  the  corbiog  and 
sidewalk  In  firont  of  plaintiflra  premises,  wiH 
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Doe  be  dirtorbed  oo  sppeftl;  it  bring  proper  to 
restrain  defendant  from  proceediuK  therenndcr 
to  plnintifl'B  iDjurr  nntil  ttB  rieht  to  do  so  is  ea- 
ublistied  by  testimony  regulartj  introduced  on 
a  triai  of  the  cause  on  the  merits. 

Appeal  from  drcult  court,  Milwaukee 
county;  D.  H.  Johnsou,  Judge. 

Action  by  C.  A.  Koeffler  against  the  city 
of  Mllwatikee  to  obtain  nn  Injunction  re- 
straining defendant  from  making  changes  in 
the  curbing  and  sidewalk  In  front  of  plain- 
tifTs  premises.  From  an  order  dmylng  de- 
fendant's motion  to  Tacate  a  preliminary  In- 
junction granted  plaintiff,  defendant  appeals. 
Afllrmed. 

The  other  facta  fully  appear  In  the  follow- 
ing statem«it  by  LYON.  G.  J.: 

Under  chapter  56,  Laws  1852,  (subchapter 
10,  S  18.)  and  chapter  184.  Laws  1874,  (sub- 
chapter 7,  I  8,)  the  dty  of  Milwaukee  Is 
liable  for  damages  resulting  to  the  owners 
of  lots  injured  In  consequence  of  a  change 
of  grade  of  any  street  in  that  dty,  if  such 
original  grade  was  established  since  Febru- 
ary 2U.  1852,  and  the  street  actually  graded 
thereto.  By  chapter  254,  Laws  1S91,  the 
legislature  attempted  to  take  a  specified  dis- 
trict In  that  dty,  consisting  of  about  50 
blocks,  ont  of  the  operatloD  of  the  above  acts, 
and  to  authorize  the  common  cotmcll  to 
change  the  grade  of  streets  In  such  district 
wlthoat  petition  therefor,  as  required  In  other 
cases,  and  witiiout  liability  of  the  dty  to 
compensate  owners  of  lota  Injuriously  affect- 
ed bj  such  change  of  grade.  On  May  18, 
tSni,  the  common  coimdl  passed  an  ordl- 
nanee.  wlthoat  petition,  based  In  terms  upon 
^apter  254,  Laws  1891,  changing  the  grade 
of  divers  streets  In  such  district  In  Ander- 
ton  T.  Gt^  of  BfUwankee,  82  Wis.  270,  52  N. 
W.  Rep.  85,  this  court  adjudged  chapter  254. 
Laws  ISOlf  unconstitutional  and  void,  and  up- 
held a  preliminary  inJunctt<Hi  restralnli^  the 
dty  from  executing  the  ordinance  of  May 
Tfl.  1891,  oa  a  street  and  iridewalfc  abutting 
▲ndertcm'a  premtsea  This  action  was 
brought  to  restrain  the  dty  from  curbing  and 
raising  a  iridewnlk  In  front  of  plaintiff's  prem- 
ises In  BQCb  district,  under  and  by  virtne  of 
the  same  statute  and  ordinance.  The  plain- 
tiff obtained  a  preliminary  injunction  to  that 
effect,  which  Uie  dty  moved  to  dlssolTe.  The 
court  denied  the  motion  on  the  ground  ex- 
pressed in  the  order,— -that  "the  proceedings 
of  said  defendant,  with  reference  to  the 
change  of  grade  In  said  complaint  alleged, 
are  Toid,  and  contrary  to  law  and  the  durter 
of  said  dty  of  Milwaukee,  and  that  said  dty 
bad  no  Jurisdiction  to  so  make  said  change 
of  grade.**  The  city  appeals  from  the  order 
denying  the  motion  to  dlasolTe  the  prdlml- 
nary  Injunction. 

Cmirod  Kres  and  V.  W.  Seely,  for  appel- 
lant. O.  A.  Koeffler,  Jr.,  for  respondent 

LTON.  C.  X,  (after  stating  the  facts.)  It 
is  chUincd  In  tke  answer  of  the  dty  anid  In 
the  argnment  that  the  proceedings  for  the 
T,56N.w.na4~26 


cluulge  of  grade  In  qoestiraL  were  not  taken 
tmder  chapter  2.M.  I^ws  1S91,  but  undor 
the  general  charter  of  the  dty.  The  record 
falls  entirely  to  support  tliis  content  Icm.  It 
Isalso claimed  that  byacqi^seencein  thepar- 
ingof  the  street  at  the  grade estabiUhed  by  the 
ordinance  of  May  18,  1891,  In  trout  of  his 
premises,  the  plaintiff  Is  estopped  to  object 
that  the  city  has  no  authority  to  euro  and 
raise  the  ddewalk  to  that  grade.  We  do  not 
deem  It  necessary,  on  dils  ai^eal,  to  go  into 
this  question  of  estoppel.  The  court  should 
not  be  required  to  determbie  the  fitcts  on 
which  the  daim  of  estoppel  Is  rested  upon 
mere  disputed  averments  In  pleadings,  or 
conflicting  ex  parte  affidavits.  Such  fticts 
should  be  established  by  testimony  taken  in 
due  course  on  the  trial  of  the  Issues,  before 
their  eizlBtence  Is  assumed.  The  same  ob- 
servations ore  applicable  to  the  claim  on 
b^ialf  of  the  dty  that  the  street  in  front 
of  plaintiff's  premises  was  never  gradetl  tu. 
or  the  sidewalk  constructed  on,  any  establish- 
ed grade.  In  tlils  preliminary  proceeding  It 
Is  Buffldent  to  know  that  the  dty  Is  acting 
under  a  void  statute  and  ordinance,  and  It 
would  be  most  unjust  to  allow  it  to  proceed 
thereunder,  to  the  manifest  injury  of  plain- 
tiff, until  Its  right  to  do  so  Is  estahllsbed  by 
testimony  regularly  Introduced  on  a  trial 
of  the  cause  on  the  merits.  The  dty  must 
proceed  under  Its  charter,  without  r^nrd  to 
chapter  2r>4,  laws  1891.  or  the  ordinance  of 
May  IS.  1891.  to  make  the  thrent«ied  diange 
in  the  curbing  and  ddewolk  In  front  of 
plaintiff's  premises,  or  It  must  wait  until  the 
determination  of  this  action  in  Its  fiivor,  be- 
fore It  can  be  allowed  to  inflict  the  threaten- 
ed Injury  to  plaintiff's  property.  We  con- 
clude that  the  drcult  court  exerdsed  Its 
discretion  property  when  it  refused  to  dl»> 
solve  the  preliminary  Injunction,  and  hence 
that  the  order  m  tlint  belialf  should  not  he 
disturbed.  Order  affirmed. 


CLABE  T.  BURB. 

BUBB  V.  OLABK. 
(Supreme  Court  of  THsconsln.  May  23,  1898.) 
Saui  o»  Lasd— Contkact—  Ofpeb  and  Accept- 

PlstnHfl  agreed  with  defendant  to  sell 
him  certain  land  for  $23,500  at  any  time  within 
the  nazt  nine  months,  giving  him,  la  effect,  an 
option  tat  that  time.  ImprovemeDts  on  the 
property  having  been  bamed,  defendant  ac- 
cepted the  option,  and  at  the  same  time,  and  as 
a  part  of  the  same  transaction,  demanded  the 
Insorance  money  on  the  property  destroyed  by 
fire,  claimiog  that  it  should  be  »)plied  on  the 
pori^aae  prices  Plaintiff  refnsea  to  deed  the 
property  on  snch  condition,  but  offered  to  make 
the  deed  on  pavment  of  $23,500.  and  this  de- 
fendant refused.  Plaintiff  did  not  tender  a 
deed  ot  the  property  at  this  time,  but  later, 
having  discharged  s  mortgage  on  the  promarty 
with  ue  insurance  money,  tendered  a  deed  for 
S23,900.  which  defendant  refused  to  accept. 
Held,  tiwt  there  was  no  eompletsd  contrsct  ot 
sale. 
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Appeal  from  drcult  court.  Portage  oonn^; 
Charles  M.  Webb,  lodge. 

Action  by  Owen  Clark  against  Emmons 
Burr.  From  a  Judgment  for  plalntifl,  de- 
fendant appeals.  Berersed.  Action  l^Bm- 
mons  Burr  agalnat  Owen  Clark.  From  a 
Judgment  for  defaidant»  plaintiff  appeals. 
Affirmed. 

Gate,  Jones  A  Sanborn,  (Gabe  Bonck,  of 
counsel,)  for  appellant  James  O.  Raymond 
and  Edward  S.  Bragg,  ft»r  respond^t 

ORTON,  J.  On  the  8d  day  ot  January, 
1881,  the  respondent  signed,  sealed,  and  de- 
IlTo^d  to  the  appellant  the  following  agree- 
ment or  option:  "Wltnessetb,  ttiat  for  and 
in  conrideratlon  of  the  sum  of  one  dollar 
paid  by  the  said  second  party  to  said  flrst 
party,  recdpt  whereof  Is  hereby  admowl- 
edged,  said  first  party  does  hereby  agree  to 
■dl,  transfer,  and  conrey  to  said  seoond 
party,  by  a  good  and  sufficient  deed  of  war- 
ranty, free  and  clear  of  all  liens  and  Incum- 
brances of  any  nature  whatever,  at  any 
time  within  nine  months  from  this  date, 
upon  the  payment  to  said  flrst  party  by 
said  second  party  of  ihe  sum  of  twenty- 
three  thousand  and  five  hundred  dollars 
($23,600)  cash,  the  following  real  estate  sit- 
uated and  being  In  the  of  Stevens 
Point,  county  of  Portage,  and  state  of  Wis- 
consin, to  wit:  [Here  follows  a  long  de- 
scription of  the  property  by  metes  and 
bounds,  lying  on  the  Wisconsin  river,  and  a 
dam  across  the  river,  with  Its  appurte- 
nances, rights,  and  privileges,  the  piers  and 
booms  in  the  river,  the  said  mill  thereun- 
to belonging,  and  tools,  machinery,  rl^ts, 
and  franchises  thereunto  bdonging,  with 
reservations  of  the  proper^  belonging  to 
the  Jackson  Milling  Company,  known  as  the 
"North  Star  Mills,"  and  the  right  of  way 
of  a  railroad  company.]  It  is  hereby  agreed 
and  understood  that  said  second  party  shall 
have  the  exclusive  right  to  purchase  the 
above-described  property  upon  the  terms 
herrinbefore  mentioned,  at  any  time  within 
nine  months  from  this  date.  [Signed] 
Owen  Clark.  [Seal]"  It  Is  alleged  in  the 
complaint  that  the  appellant  made  a  writ- 
ten acceptance  of  this  option  or  proposal, 
and  unconditionally,  on  the  7th  day  of  July, 
1S91,  and  that  on  the  3d  day  of  September, 
1891,  the  respondent  (the  plalntiOO  tendered 
and  offered  to  the  appellant  (the  defendant) 
a  warranty  deed  of  the  premises,  In  accord- 
ance with  the  terms  of  the  aforesaid  con- 
tract, with  the  usual  covenants  as  to  title, 
possession,  and  against 'incumbrances,  duly 
executed,  witnessed,  and  acknowledged  by 
the  plaintiff  and  his  wife,  and  at  the  same 
time  demanded  the  said  sum  of  $28,500,  the 
consideration  therefor,  and  the  defendant  re- 
fused to  pay  the  same.  The  answer  of  the 
defendant  states  substantially  the  following 
facts:  (1)  There  was  another  action  pend- 
ing in  the  same  court  between  the  same 


parties,  and  for  the  same  cause  of  action. 
^  The  option  or  proposal  was  made  as  al- 
leged. &)  There  was  a  sawmlU  on  the 
premises,  with  all  the  necessary  tools  and 
madiliwiy,  (tf  the  value  «t  $12,000,  whea 
said  <Q)tion  was  given,  and  the  same  wwe 
Insured  for  the  sum  ot  $9,600.  (4)  On  the 
26th  day  of  May,  18D1,  the  said  mill,  tools, 
and  machinety  were  destroyed  by  fire  while 
the  same  were  still  Insured,  and  the  plaintiff 
received  said  insurance  money.  (5)  On  the 
same  day  the  d^endant  aco^ted  the  said 
optloD  or  proposal,  and  aa  a  part  ot  Oie 
same  transaction  he  served  upon  the  plain- 
tiff a  demand  in  writing  for  the  deed,  ac- 
cording to  said  offer,  and  for  said  insarance 
mon^  hi  lien  of  the  part  of  said  property 
so  destroyed  by  fire,  which  he  had  received, 
and  claimed  that  said  insurance  money 
Should  be  credited  upon  the  said  $23,600, 
or  deducted  ttierefrom,  and  that  he  was 
ready  and  willing  to  pay  the  said  consdden^ 
tton.  less  said  $9,500;  and  is  stlU  ready;  ana 
he  ttan  and  there  tendered  the  same  to  the 
defendant,  and  the  defendant  refused  to  re- 
ceive the  same,  and  refused  to  deed  the 
premises  on  s^d  condition,  but  <^M«d  to 
deed  the  premises,  as  they  then  were,  to  the 
defendant,  on  his  payment  In  full  of  the  sold 
$23,500,  and  the  def^dant  refused  to  accept 
said  offer.  The  defendant  demands  that  the 
plaintiff  convey  said  premises  to  him  upon 
the  payment  of  said  consideration,  less  said 
insurance  money,  or  upon  the  payment  of 
the  whole  of  said  consideration,  and  the 
plaintiff  be  required  to  pay  over  to  him  said 
Insurance  money.  The  matters  of  this  an- 
swer were  set  up  In  the  other  action  pending 
In  the  complaint  by  Uie  defendant  against 
the  plaintiff,  and  the  issues  and  findings  are 
the  same  in  both  actions,  and  the  two  ap- 
peals  were  heard  together.  In  the  other 
action  the  defendant  h^re,  as  the  plaintiff, 
demands  the  specific  performance  of  the 
contract^  as  modified  by  said  condition  of 
acceptance,  and  In  this  action  the  plaintiff 
demands  Judgment  for  the  whole  of  $23.- 
600  on  a  tender  of  the  deed  of  the  prem- 
ises as  they  now  are,  and  obtained  Judgment 
accordingly.  In  the  other  action  the  court 
rendered  Judgment  against  the  plaintiff. 
Among  other  findings  of  the  above  facta  the 
circuit  court  found  "that  all  of  said  trans- 
actions were  had  at  one  and  the  same  in- 
terview between  said  parties  on  the  0th  day 
of  July."  These  transactions  are  foimd  Im- 
mediately above,  and  are  the  written  ac- 
ceptance of  the  offer,  and  the  written  de- 
mand of  the  defendant  to  have  the  said 
$9,500  insurance  money  credited  on  or  de- 
ducted from  the  said  $23,500,  the  considera- 
tion of  the  offer.  They  being  one  and  the 
same  transaction,  and  such  we  understand 
to  be  the  above  finding,  there  was  no  uncon- 
ditional acceptance  of  the  option  or  offer 
made  by  the  d^endant.  The  acceptance 
was  conditional  upon  the  deduction  of  the 
insurance  money  from  the  consideration  of 
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f23,500,  and  on  offer  to  pay  the  balance.  | 
Tlie  finding  Is  supported  by  tbe  eTidence. 
It  Is  certain  that  the  defendant  never  offered 
to  pay  to  tbe  plaintiff  the  whole  of  the 
^,500  for  the  property  as  it  then  was. 
The  defendant  alleges  in  his  answer  that 
the  written  acceptance  and  the  written  de* 
maud  for  said  deduction  were  made  at  the 
same  time.  The  plaintiff  does  not  pretend 
that  on  the  0th  day  of  July,  when  he  claims 
that  the  def^dant  made  an  unconditional 
writt^  acc^tance  of  his  offer,  he  then 
offered  to  conrey,  or  that  he  was  ready  to 
conrey.  the  premises  to  the  defendant 
There  was  a  mortgage  on  the  property,  and 
he  afterwards  paid  and  discharged  It  by  ap- 
plying  on  It  said  Insurance  money,  which 
was  payable  to  the  mortgagee.  Then,  and 
not  nntll  then,  was  he  ready  to  make  the 
deed,  and  on  Uie  2d  day  of  September,  1891, 
he  first  tendered  the  deed  to  the  defendant 
on  his  payment  of  the  whole  $23,500;  and 
the  defendant  refused  to  accept  Ae  deed 
on  that  condition,  and  refused  to  pay  the 
money.  This  was  virtually  a  renewal  of  the 
proposal  of  Jaaohry  8,  1801,  and  a  refDial 
to  accept  It 

The  facts  and  the  findings  of  Uw  ocmrt 
clearly  show  that  tbere  never  has  been  a 
contract  of  the  parties  for  the  purdiase  of 
the  property.  The  minds  of  the  parties 
have  never  met  upon  the  subject  The 
condition  of  the  proper^  had  materially 
changed  after  the  option  was  glvoi,  and  ttte 
so-called  "acceptance"  of  it  was  burdened 
wlUi  a  condltl«i  mltable  to  siidi  changed 
cakdltton  Qt  it  TbK  defendant  refoMd  to 
accept  the  oputoat  and  proposed  to  buy  tbe 
property  for  tiw  same  price,  deducting  the 
insurance,  and  the  plahitlff  refused  to  sell 
on  this  coodltlon,  or  to  accept  the  defend- 
ant's pn^KNUd.  After  the  plaintiff  waa  able 
to  make  the  deed,  he  renewed  the  first 
propodtUm.  and  the  defoidaat  refused  to 
accept  it  And  so  the  matter  atands,  and 
mdi  were  the  condnrfon  and  end  of  the 
whole  transaction,  and  nellher  party  is 
boond  by  any  completed  omtract  A  ctm>- 
tract  of  pordiaae  la  the  flnt  neoesstty  of  an 
action  Cor  Qeciflc  performance,  or  for  ^ 
purdiase  money,  and  there  Is  no  contract 
The  court  cannot  advise  the  parties  what 
they  had  better  do  under  the  circumstances. 
It  haa  no  audi  jurisdiction.  The  parties 
must  come  before  the  court  with  a  contract 
to  be  enforced,  or  to  recover  damages  for 
its  IweadL  The  position  of  the  respondent 
before  this  court  Is  that  there  was  a  com- 
pleted contraet  upon  the  acceptance  of  Ihe 
otttT,  and  that  of  the  an>dlaiit  Is  that  there 
was  a  completed  contract  In  some  way,  and 
that  In  eQntty  he  Is  entitled  to  have  the 
deduction  of  the  Insurance  money  made 
from  the  928,600  consideration.  But  we 
cannot  take  cognlmce  of  the  case  upon 
such  a  voluntary  and  mutual  submission  of 
It,  against  the  facts  and  finding  of  the 
court  nie  acc^tance^  by  letter,  of  a  pro- 
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I  posal  by  letter  to  Bell  land  at  a  certain 
price,  with  direction  to  deliver  the  deed  and 
pay  the  money  otherwise  than  directly  to 
the  party,  was  held  no  acceptance.  Iron 
Co.  V.  Meade,  21  Wis.  474.  In  the  recent 
case  of  WUkln  MnnuTg  Co.  v.  H.  M.  Loud 
A  Sons  L.  Co.,  (Mich.)  63  V.  W.  Rep.  1046. 
the  acceptance  of  a  proposal  by  letter 
changed  Its  terms  very  slightly,  and  It  was 
held  that  the  minds  of  the  parties  had  never 
met  and  there  was  no  contract  This  was 
so  held  by  the  supreme  court  in  a  case 
where  both  parties  proceeded  to  enforce  the 
contract  and  the  judgment  was  consistent 
only  with  there  being  a  contract  as  in  this 
case.  "If  the  acceptance  Is  not  the  exact 
thing  offered,  if  It  is  accompanied  by  any 
conditions,  qualifications,  or  reservations, 
however  slight  in  time,  or  otherwise,  no  con- 
tract is  made."^  Blsh.  Cont  »  821-323; 
Eskrldge  v.  Glover,  26  Amer.  Dec.  34S,  and 
note;  WaideU  v.  Williams,  82  Mich.  60.  28 
N.  W.  Bep.  796.  B.  telegraphed  to  A.  an 
offer  to  Bell  him  a  large  quantity  of  coal  at 
a  certain  price.  A.  tdegrapbed  B.:  "Tou 
oonddw  the  coal  sold.  Will  be  In  Cleveland 
and  arrange  particulars  next  week."  It  was 
hdd  not  to  be  a  completed  contract.  Mar- 
tin T.  Fnd  Ca,  22  Fed.  Rep.  69a  An  ac- 
ceptance of  an  offer  to  sell  land,  "provided 
the  title  Is  good,"  does  not  make  a  binding 
contract  Corcoran  v.  White,  117  III.  118,  7 
N.  B.  Rep.  62S.  The  acceptance  of  an  offer 
upon  terms  varying  from  those  of  the  otter, 
however  slight.  Is  a  rejection  of  the  ott&r. 
Bank  t.  Hall,  101  U.  &  48-60;  Baker  v. 
Jfdmsim  Cou.  37  Iowa,  186;  Gartmd  v.  New* 
ton,  79  Ind.  1-8.  The  aocqitance  In  this  case 
Is  accompanied  by  a  demand  wlddy  and  es- 
sentlally  dlffmnt  from  the  offer,  suited  to 
tbe  changed  condition  of  the  proper^r.  and 
for  deduction  of  neariy  half  of  the  consid- 
eration. It  Is  not  an  acceptance,  but  a  new 
proposal  or  offer  by  the  defendant;  which  Is 
also  rejected  by  the  plaintiff.  The  law  In 
such  a  case  Is  too  well  settled  and  apparent 
to  require  the  dtaUon  of  more  authorities. 
The  judgment  of  the  drcnit  court  In  the 
case  of  Bmmons  Burr  Owen  Olark  Is  af- 
firmed, and  the  judgment  In  the  case  (rf 
Owen  Olark  v.  BrnmooB  Burr,  In  which  tUs 
opinion  Is  filed,  is  reversed,  and  the  cause 
remanded,  with  direction  to  dismiss  the  com- 
plaint 


OSBORN  St  al.  v.  DOBRINZ  et  al. 

(Suprraie  Goort  ctf  Wisconsin.  May  23,  1806.) 
AssiGMMBNT  roa  BcNsriT  or  Cbbditous— Ri- 

I.EA8E— RlW  JCDICATa. 

A  creditor  who  hai  appeared  and  ob- 
jected to  the  discharge,  ai  against  his  claim,  of 
an  assignor  for  the  benefit  of  creditors,  and 
after  the  granting  of  such  discharge  baa  ac- 
cepted a  dividend,  and  neRlected  to  appeal,  can- 
not maintain  an  action  for  the  balnnce  of  hia 
elaim,  on  tbe  groond  that  be  was  not  boond  by 
the  diacharse,  since  he  was  a  nonresident  cred- 
itor, and  the  itatute  purporting  to  make. the 
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discharge  effectlTe  aealnst  nonresident  eredltwt 
waa  not  retroactive,  and,  if  retroactlTe,  was  nn- 
oonatitutional,  as  the  judgment  of  discharge 
was  res  Jadicata  as  to  these  quntioiiB, 

Error  to  superior  court,  MUvankee  oonnty; 
F.  L.  GUson,  Judge. 

Action  by  Clarfc  D.  Osbom  and  anothw 
against  Charles  H.  Dobrlnz  and  another. 
Judgment  for  defendanta  FlalntUTs  l»lng  w- 
ror.  AfSrmed. 

Sb^ard.  Harliiff  &  Frost,  for  plalntifEi  In 
enw.  BtetbrcKft  ft  Hala^,  ttx  defratdanti 
In  error. 

OBTON,  J.  Hie  plalntUfs  In  error,  as  a  oo- 
partnersblp,  brought  this  suit  In  the  eaperUiZ 
court  of  Milwaukee  county  against  the  de- 
fendants In  error  as  a  oopartnershlp,  to  re- 
oover  the  sum  at  1376.60  for  goods  sold  and 
deUvered  In  October,  1888.'  The  defendants 
answered  in  bar  of  tile  action,  setting  up 
ttidr  TolantazT  asslgnnieat  o(  all  their  prop- 
erty  for  the  benefit  of  oredlttHS,  without  pref- 
er«K»,  to  one  Edward  Upson  on  the  22d  day 
ct  January,  1888.  under  Chapter  80,  Ber.  St, 
and  their  discharge  from  all  of  their  debts  as 
snch  asslgnon  and  Insc^Tent  debtors  by  the 
droult  court  of  Milwaukee  county,  on  July 
IS,  1888.  under  chapter  386  of  the  Laws  of 
1888,  which  to€ik  effect  April  18,  1888.  The 
plalntUEs  appeared  In  said  assignment  pro- 
ceedings, and,  as  creditors  of  the  asslgnwa, 
filed,  proved,  and  Indsted  upon  Oielr  said 
claim  In  this  action,  and  as  wtllled  to  their 
equal  dtaie  In  Hie  proceeds  of  the  property 
ct  the  defendants  under  said  assignment;  and 
rec^Ted  a  dividend  of  25.02  per  cent,  de- 
clared on  the  same,  being  the  sum  of  $07.27 
from  the  said  assignee,  wlUi  full  knowledge 
of  an  said  proceedings,  July  29,  1889.  The 
defendants  made  and  fUed  thetr  applications 
fbr  discharge  under  said  nsdgnment  from  all 
of  their  debts  on  July  15. 1889,  and  the  phdn- 
tlffs  appeared  thereto,  objectbig  to  said  dls- 
oharse,  on  the  ground  that  fliey  were  foreign 
creditors,  and  that  the  defendants  were  not 
entitled  to  their  discharge  as  against  their 
claim.  The  plalntlfb  admitted  that  all  the 
proceedings  in  said  assignment,  including  the 
discharge  of  tiie  defendants  theretmder,  were 
regular  and  in  ctrnformlty  with  the  statutes. 
The  [datntlffli  were  merchants  in  Chicago.  BL, 
when  said  debt  was  contracted;  and  the  de- 
fendants were  merchants  in  Mllwautee,  In 
this  state,  at  tliat  time.  The  plaintiffs  set  up 
and  claimed  In  the  trial  court  that  they  were 
not  bound  by  said  discharge:  First,  because 
they  were  nonresident  creditors;  second,  be- 
cause the  said  act  of  1880  Is  not  retroactlTe^ 
so  as  to  affect  their  claim  contracted  betmx 
it  took  effect;  third,  because,  if  It  is  retro- 
active In  effect,  thai  said  act  ia  tor  sadh  rat- 
eon  unconstitutional  and  void.  The  superior 
court,  on  these  facts,  on  motion,  directed  a 
TonUet  In  £a.Tor  of  the  defoidfintB,  and  ren- 
dered Judgment  accordingly,  from  which  the 
{daintlSB  have  appealed. 

Then  was  no  error  In  this.   The  court 


ruled  properly  In  so  dlrectli^  a  verdlot  for 
^e  defendants,  If  for  no  other  reason,  be- 
cause the  said  order  or  Judgment  of  the  dr- 
onlt  court  of  discharge  under  said  assign- 
ment Is  final  and  oondnsiye,  and  res  adjudi- 
cate of  the  same  matton  of  this  action,  and 
therefore  a  bar.  The  circuit  court,  both  un- 
der chapter  80.  Ber.  St,  and  the  act  of  1888, 
had  full  and  final  Jurisdiction  of  every  quee- 
tlon  involTed  In  this  action,  and  Its  Jndg- 
ment  in  the  matter  is  final  and  oonduaivei, 
and  a  bar  to  an  actloik  osl  all  <^**<w»f  adjndi- 
oated  therein,  nils  la  the  effect  given  to  the 
discharge  In  sections  15  and  18  of  said  act 
Jn  section  14  <a  said  act  the  Jndgment  ot  ibo 
court  la  made  as  dfectual  against  the  claims 
ot  ntmresldent  creditors  who  have  appeared 
in  the  asslgnmoit  proceedings,  prored  thdr 
claims,  and  received  any  dividend  thereon, 
as  against  the  claims  of  reddent  oredltora. 
^  section  16  an  appeal  may  be  taken  to  this 
court  from  said  Jndgment  in  the  same  man- 
ner and  wltliln  ibe  same  time,  and  Mils  ot 
exception  settted.  as  In  ordinary  dvll  actions. 
The  plaintiffs  appeared  and  submitted  to  the 
juriadiotion  of  the  court  In  that  case,  and 
waived  any  advantage  they  had  as  nonresi- 
dent creditors  by  appearing,  proving  up  th^ 
claim,  and  receiving  a  dl^dend  thererai;  and 
th^  axe  as  ^ectualfy  bound  by  said  Judff- 
ment  as  any  resident  creditor. 

The  plaintiffs  nise  the  question  of  the  oon- 
stltutlonality  of  said  act  ^lat  was  properly 
a  question  In  that  cas^  and  is  presumed  to 
have  been  decided  by  that  court  as  wen  as 
aU  other  questltms  involved,  and  on  an  ap- 
peal fnnn  ttiat  Judgment  of  discharge  the 
question  ml^t  have  been  considered  by  this 
court.  As  to  that  question,  as  weU  as  aU  oth- 
er questions  in  the  case,  tite  Judgment  of  dis- 
oharge  is  res  adjudicate,  and  cannot  be  re- 
considered Koept  on  appeaL  ^le  time  of  ap- 
peal having  expired,  it  was  pRq»er  for  the 
court  to  rrader  Judgment  for  the  d^endanta 
as  a  final  disposition  of  the  casei  wlUi  aU  the 
questions  involved  in  It,  Including  tiioae  raised 
In  this  case.  The  plaintlffis  have  lost  llielr 
OTily  and  last  chance  to  have  these  questions 
reviewed  Ify  their  taUnre  to  appeal  from  the 
Judgment  of  discharge.  Thla  court  hdd  In  Re 
Baker,  72  Wis.  395.  88  N.  W.  Bep.  7G1,  that 
on  an  appeal  from  the  final  order  of  settle- 
ment under  section  1701.  Bev.  St,  any  ante- 
ced^t  onlers  in  the  matter  can  be  reviewed 
as  cm  an  appeal  fnnn  a  final  Judgment  In 
Thomas  v.  Jones.  SO  ^ms.  121,  it  Is  held  that 
a  certificate  of  discbarge  In  bankruptcy  can- 
not be  ImpeatAied  in  another  action, 
party  qnesti(HilnK  it  must  go  into  the  same 
court  and  move  to  have  it  set  nAdet  other- 
wise it  Is  final  as  to  all  questions  taivolved  In 
11;  if  the  court  had  Jurisdiction  of  the  case. 
In  Magnus  v.  Sleeper.  68  Wis.  210,  S4  N.  W. 
Bep.  1^,  it  is  held  that  a  raedltor  iHho  is  a 
party  to  the  proceeding  Is  concluded  by  the 
final  order  of  settlement,  under  section  1701, 
Bev.  St,  from  proceeding  by  petltlw  to  have 
the  sssignee  removed  aa  account  of  oextate 
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mlaoondnct  or  neglect  of  Anty.  The  iwesoit 
f^ef  justloe  raid  in  Uie  oidnton:  "The  order 
(of  aetUemoit]  adjudicated  and  negatived  er- 
ery  charge  against  the  respcmd^t  [assignee] 
contained  in  the  petition  for  Mb  removal, 
whether  of  neglect  at  duty  or  actual  malad- 
ministration of  his  troat  The  order  has  nev- 
er beoi  reversed  or  vacated,  but  remains  in 
full  forc&  •  •  •  The  appellant's  only  rem- 
edy was  by  appeal  from  the  order."  The 
Judgment  ot  discharge  of  the  Insolvent  as- 
signor from  all  of  hte  debts,  under  the  act 
of  1S89,  Is  a  much  more  important  adjudlca- 
tton  than  the  order  of  settlement  under  the 
Be  vised  Statutes,  and  more  In  analogy  with 
other  final  Judgments.  The  only  remedy  Is 
by  an  appeal,  as  In  other  cases  of  final  Judg- 
ments.  Salisbury  v.  Chad  bourne,  45  Wis.  74; 
Brings  V.  Seymour,  17  Wis.  256;  Barnes  v. 
Schmltz,  44  Wis.  482.  This  to  a  very  plain 
questl<m,  and  the  principles  of  law  governing 
it  are  elem^tary.  and  require  no  other  au> 
thoritles  than  the  above.  If  any  are  needed. 
The  Judgment  of  the  superior  court  to  of- 
Armed. 


FAWOBTr  V.  PAWCETT  et  al. 

(Supreme  Court  of  Wlscooaiu.   May  23,  1893.) 

Actio:*  against  Husband's  Hsirs  to  Enforce 
Trust— Laches— Btatdtb  <'P  Lihitatiomb. 

1.  Where  a  man  purchases  land  with  Us 
wife's  moD»r,  andf  oontrary  to  her  direction, 
takes  the  title  in  his  own  name,  and  they  occu- 
P7  the  land  as  a  bomeatead  for  more  than  20 
Tears  after  the  wife  discovers  that  the  title  is 
hi  him,  laches  will  not  be  imputed  to  the  wife, 
so  as  to  defeat  an  action  by  her  against  bis 
heirs  to  enforce  the  resulting  trust,  because  she 
failed  to  bring  sach  action  against  him  in  his 
lifetime,  onlau  It  is  barred  br  some  statute  of 
limitations. 

2.  Where  It  appears  that  the  husband,  from 
ttie  inceptloa  of  the  trust  untU  Us  death,  al- 
ways admitted  the  trust,  and  never  asserted 
any  interest  in,  or  exo^sed  any  control  over, 
the  land,  hostile  to  such  trnst,  the  statute  ox 
limitations  did  not  ran  against  the  wife  prior  to 
his  death. 

Appeal  from  circuit  court.  Grant  county; 
GJeorge  Clemen tson,  Judge. 

Action  by  Eliaibet}i  Pawcett  against 
Jostana  Fawcett  and  others*  heirs  of  Joshua 
Fawcett,  deceased,  to  enforce  a  trust  in  cer- 
tain real  estate.  From  an  order  sustaining 
a  demurrer  to  iha  complaint,  plaintiff  ap- 
peals. Kerersed. 

The  otb»  facts  folly  appear  In  tlie  follow- 
ing statement  by  LYON,  a  J.: 

^nie  case  made  by  the  complaint  to  sub- 
stanttolly  as  follows:  The  plaintiff  int^ 
married  with  one  Joshua  Fawcett,  the  an- 
cestor of  the  defendants,  in  1807.  She  had 
separate  estate.  In  186S  she  gave  her  hus- 
band the  money  with  which  to  purchase  a 
certain  40-acre  lot  of  land  In  Orant  county, 
and  directed  blm  to  take  the  conveyance 
thereof  In  her  name.  Her  husband  there- 
upon  purchased  the  land  with  her  mon^, 
but  took  ttie  conveyance  thereof  In  hto  own 


uam&  The  plaintiff  first  learned  In  18€8 
that  he  had  done  so.  She  at  once  disap- 
proved his  act,  and  requested  him  to  cause 
the  title  to  the  land  to  be  vested  In  her.  He 
promised  to  do  so,  but  died  Iq  1890  without 
performing  his  promise.  He  left  a  will, 
which  has  been  duly  probated  In  the  proper 
oourt,  devising  and  bequeathing  his  property, 
in  general  terms,  to  his  widow  and  lawful 
heirs  in  the  manner  prescribed  by  law. 
Such  40-acre  lot  was  the  homestead  of  plain- 
tiff and  her  husband  until  he  <li(>d.  It  does 
not  appear  that  he  ever  asserteil  any  right 
to  the  land,  or  denied  that  the  same  equita- 
bly belonged  to  his  wife,  or  that  be  devised 
It  spedflcaUy  In  his  will.  This  action  Is  to 
enforce  the  execution  of  the  trust  resulting 
to  the  plaintiff  from  the  transactions  stated 
in  the  complaint,  and  to  procure  the  Judg- 
ment of  the  court  Testing  In  her  the  abe<dute 
titie  In  fee  to  sach  land.  The  tuHn  at  law 
of  plaintUTs  husband  are  the  defendants  to 
the  action.  It  sutflclently  appears  from  the 
complaint  that  the  action  was  bron^t  after 
the  death  of  Uie  ptointUTs  husband,  In  1890; 
The  defendants  demurred  to  the  o>mpl^t 
on  several  grounds,  among  which  are  that 
the  ri^t  of  action  to  barred  tiie  llmlta- 
Uons  contained  in  sections  42li  ^13,  421S, 
4222,  BeT.  St  The  circuit  court  sustained 
the  demurrer  on  the  sole  ground  that  the 
action  was  thus  barred  by  the  statutes  of 
Umltatlim.  The  plaintiff  appeato  from  ttie 
order  sustaining  the  demurrer. 

Bushnell  &  Watklns,  for  appellant,  dark 
&  Taylor  and  P.  A  Orton,  for  respondents. 

LYON,  a  J.,  (after  stating  the  facts.) 
There  can  be  no  doubt  the  complaint  states 
facts  sufficient  to  show  that  the  plaintiff  to 
entitled  to  enforce  a  resulting  tmst  in  the 
land  in  controveniy;  that  to  to  say,  she  to 
entltied  to  have  vested  In  her  the  abs(dute 
title  to  such  land,  unless  she  to  excluded 
from  such  relief  by  the  statutes  of  limita- 
tion, or  by  her  laches  in  the  enforcement  aC 
her  rlc^t  Before  the  enactment  of  our 
statute  of  uses  and  tmata,  she  would  have 
heea  entitled  to  assert  and  enforce  such 
trust,  even  though  she  consented  that  the 
land  for  which  she  paid  diould  be  conv^ed 
to  her  husband,  or  Imd  she  personally  tak<Hi 
the  conveyance  thereof  in  his  name.  In  such 
cases,  however,  the  statute  abolishes  the 
tmst,  except  as  to  creditors  of  tiie  person 
paying  tor  the  land,  bnt  saves  it  to  such  per^ 
son  where,  as  in  thto  cas^  the  grantee  named 
in  the  conveyance  took  It  as  on  absolute 
conv^ance  in  hU  own  name,  without  the 
knowlcdiK  or  consent  of  the  person  paying 
the  consideration,  unless  a  bona  fide  pur- 
chaser has  intervened.  Rev.  St  2077- 
2088,  inclusive.  If  this  action  la  not  barred 
by  some  statute  of  limitation,  we  do  not 
think,  under  the  circumstances  of  the  case 
disclosed  in  the  complaint  that  laches  should 
be  Imputed  to  the  plaintiff  to  defeat  it  Al- 
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though,  during  more  than  20  years  before 
ber  hosband  died,  she  knew  he  had  taken 
the  eoDveyance  la  his  own  name,  jet  she 
was  residing  with  him  upon  the  land,  using 
it  as  the  family  homestead,  and,  so  far  as  it 
appears,  he  recognized  and  admitted  her 
ri^t  to  the  land,  and  asserted  no  interest  in 
or  claim  to  it,  hostile  to  her  absolute  owner- 
ship thereof,  and  the  rights  of  no  other  per- 
son hare  intervened,  to  render  it  inequitable 
to  enforce  the  imst  in  her  favor.  The  heirs 
of  her  husband  (the  defendants)  have  no 
greater  equities  against  the  enforcement  of 
the  trust  than  her  husband  would  bare  had 
it  the  action  to  enforce  it  bad  been  com- 
menced against  him  in  his  lifetime.  Under 
these  circumstances  it  should  not  be  held 
that  she  ought  to  hare  endangered  the  peace 
and  comfort  of  the  family— perhaps  the  rery 
existence  of  their  home— by  engaging  in  a 
lawsuit  with  her  husband  orer  the  title  to 
the  laud  in  question,  and  that  her  right  there- 
to Is  defeated  because  she  did  not  do  so. 
Courts  of  equity  do  not  Impute  laches  by 
any  iron  rule,  but  allow  drcumstauces  to 
govern  their  decision  Id  every  case.  And  it 
is  said:  "Where  the  obligation  is  dear,  and 
its  essential  character  has  not  been  affected 
by  the  lapse  of  time,  equity  will  enforce  a 
claim  of  long  standing  as  readily  as  one  of 
recent  origin;  certainly,  as  between  the  im- 
mediate parties  to  the  transoctlou."  13 
Amer.  St  Eng.  Enc.  Law,  674;  U.  S.  r. 
Alexandria,  19  Fed.  Hep.  fl09,  and  cases 
dted.  The  controlling  question  in  the  case 
Is,  therefore,  does  any  statute  of  limitation 
bar  the  plalntUTs  right  to  maintain  this  ac- 
tion? 

It  Is  now  thoroughly  well  settled,  by  au- 
thorities too  uniform  to  require  citation,  and 
too  numerous  to  cite  here,  that  as  between  a 
trustee  of  an  express  trust,  cognizable  onl^ 
in  a  court  of  equity,  and  his  cestui  que  trust, 
concerning  matters  connected  with  the  trust 
relation,  no  statute  of  limitation,  nor  any 
bar  by  analogy  thereto,  can  be  relied  upon 
to  defeat  the  execution  oi  the  trust,  unless 
the  full  period  of  limitation  has  elapsed  since 
the  denial  or  repudiation  by  the  trustee  of 
the  trust  obligation.  If  any  one  desires  to 
consult  the  cases  holding  this  doctrine  he  will 
And  many  of  them  dted  in  the  volume  of 
the  Encyclopedia  of  Law  above  dted,  In  note 
4,  on  page  683.  The  reason  and  grounds  of 
the  abore  rule  are  thus  stated  by  Mr.  Justice 
Gray  in  Speidel  t.  Henrid,  120  U.  S.  377. 
386,  7  Sup.  Ct  Rep.  610:  "Express  trusts 
are  not  within  the  statute  of  limitations, 
because  the  possession  of  the  trustee  Is  pre- 
sumed to  be  the  possesfdon  of  the  cestui  que 
trust"  Hence  it  would  seem  that  in  order 
to  set  the  statute  running  against  such  trust 
a  surrender  of  the  trust  property  la  essential, 
because  without  such  surrender  there  can  be 
no  effectual  repudiation  of  the  tmst.  It  is 
freely  conceded  that  there  are  many  author- 
ities which.  In  general  terms,  assert  the  rule 
that  the  statute  of  llmitatioiu  runs  against  all 


ImpUed,  resultliig,  or  constrnctlre  tmsts.  Bnt 
it  is  apprehended  that  the  court  wonld  fall 
Into  serious  error  were  it  to  accept  and  apply 
that  rule,  without  qualification,  to  all  cases 
Involving  the  enforcement  of  such  trusts. 
The  trust  here  sought  to  be  enforced  is  not 
an  express,  but  a  resulting,  trust  Yet  it  la 
enforceable  only  In  eqtdty,  and  the  alleged 
trustee,  (plaintiff's  husband,)  from  the  in- 
ception of  the  tmst  until  be  died,  freely  ad- 
mitted, and  never  d^ed,  the  trust  claimed, 
and  never  had  any  adverse  possoodon  of  the 
property;  for  he  and  his  wife  always  occu- 
pied it  jointly  as  tb^r  homestead,  and  it  does 
not  appear  that  he  ever  asserted  any  inter- 
est in,  or  exercised  any  control  of,  the 
land,  hostile  to  Uie  trust  here  sought  to  be 
enforced.  Thus  we  find  In  this  resulting 
trust  every  element  which  operates  to  take 
an  express  trust  out  of  the  statutes  ot  limita- 
tion, and  prevents  tbe  statute  from  running 
against  it  until  after  the  trust  has  been  ef- 
fectually repudiated.  Under  these  circum- 
stances It  would  be  Illogical  to  h<^  the  result- 
ing trust  within  the  statute,  and  the  express 
trust  not  within  it  We  do  not  believe  the 
law  makes  any  such  Imaginary  distinction. 
In  the  leading  case  of  Kane  v.  Bloodgood,  7 
Johns.  Cb.  90,  dedded  by  Chancellor  Kent  in 
1823,  no  distinction  seems  to  have  been  made 
between  express  trusts  and  any  other  kind  of 
trusts.  In  respect  to  the  effect  of  statutes  of 
limitation  up<ni  them.  Whether,  In  any  given 
case,  the  trust  was  or  not  affected  by  those 
statutes,  was  made  to  depend  entirely  upon 
the  presence  or  absence  of  tbe  qualities  and 
elements  above  mentioned.  The  doctrine  of 
the  case  seems  to  be  correctly  stated  in  a 
beadnote  as  follows:  "Those  trusts  which  are 
mere  creatures  of  a  court  of  equity,  and  not 
within  the  recognizance  of  a  court  <^  law, 
are  not  within  the  statute  of  limitations.  As 
long  as  there  Is  a  continuing  and  subsisting 
trust,  acknowledged  or  acted  on  by  the  par- 
ties, the  statute  does  not  apply;  but  If  thb 
trustee  denies  the  right  of  his  cestui  que 
trust,  and  the  possession  of  the  propmy 
becomes  adverse,  lapse  of  time,  from  that 
period,  may  constitute  a  bar  In  equity;  but 
other  trusts,  which  are  the  ground  of  an  ac- 
tion at  law,  are  not  exempted  from  the  oper- 
ation of  the  statute."  To  the  same  effect 
are  the  coses  of  Blmendorf  r.  Taylor,  10 
Wheat  152;  Dow  v.  Jewell,  18  N.  H.  IMO: 
Taylor  v.  Holmes,  (N.  C.)  14  Fed.  Rep.  49S, 
508;  Springer  v.  Springer,  114  lU.  530,  2  N. 
E.  Rep.  S27;  Reynolds  v.  Sumner,  126  HI. 
m.  18  N.  E.  Rep.  334;  Otto  v.  Schlapkahl, 
57  Iowa,  220,  230,  10  N.  W.  Rep.  651;  Geb- 
hard  V.  Sattler,  40  Iowa,  152;  Lakin  v.  Min- 
ing Co.,  (Cal.)  26  Fed.  Rep.  337,  347.  In  the 
case  last  dted.  Judge  Sawyer  said:  "Upon 
well-settled  prindples  of  law  tbe  statute 
[of  limitations]  does  not  begin  to  run  against 
a  cestui  que  trust  in  possession  until  tbe  date 
of  his  ouster  therefrom,  no  matter  whether 
the  trust  be  express  or  implied.  Love  v. 
WatUns,  40  OaL  600;  McCanley  v.  Horreyp 
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40  Cal.  AltBdnil  t.  PoUu^  SS  OaL  688.** 
In  Howell  T.  Howell,  10  Wis.  SS,  Ohief  Jus- 
tice Dixon  Hdd,  of  the  daim  tbat  the  atatate 
of  limitations  does  not  commence  to  ran  nn- 
cn  tbB  trust  la  Aeaiei,  Oiat  the  doctrine 
was  applicable  only  to  esEpreaa  or  aiAnowl- 
edged  traata.  This' remark  evidently  implies 
that  the  chief  Justice  was  of  the  opinion  that 
an  acknowledged  tmst,  though  not  an  ex- 
press me,  la  <m  the  some  footing  In  reaipect 
to  the  statute  as  an  express  trust,  Vfion. 
which,  as  we  hare  aeiai,  the  statute  does  not 
commence  to  run  until  the  trust  Is  denied 
and  rqmdlated.  Much  doctrine  will  be  found 
laid  down  In  Uie  text-bo(d»,  and  In  many 
othOT  adjudicatlona,  In  the  same  direction, 
but  the  view  we  bare  taken  of  the  question 
lUTidTed  seems  so  well  grounded  In  princi- 
ple that  we  do  not  care  to  further  comment 
upoB  or  cite  the  authorities.  We  hold,  there- 
fore, that  because  it  appears  txom  the  com- 
plaint that  tiie  trust  In  question  la  cognis- 
able Mdy  by  a  court  of  equity,  because  the 
trustee  always  confessed  the  trust,  because 
be  nerer  bad  any  adverse  poesessiim  of  the 
tmst  property,  and  because  his  belrs  bare  no 
equities  superior  to  those  of  the  trustee  when 
llrlng,  the  complaint  does  not  show  that  any 
statute  of  limitation  has  run  against  the 
cause  of  action  therein  stated.  We  thus 
reach  the  coucluafcni  that  the  complaint  states 
a  valid,  subsisting  cause  of  action  In  favor 
of  plaintiff,  against  defendants,  without  re- 
sorting to  the  rule  stated  in  Bank  v.  Merrill. 
81  Wis.  151,  60  N.  W.  Rep.  505.  to  the  effect 
that  statutes  of  limitation  do  not  run  against 
claims  between  husband  and  wife.  For  an- 
ttioritlea  to  that  proposition,  In  addition  to 
those  dted  In  the  opinion  of  Mr.  Justice 
Orton,  see  cases  dted  in  13  Amer.  &  Eng. 
Bnc.  Law,  p.  711,  note  3.  The  order  of  the 
circuit  court,  sustaining  the  demurrer  to  the 
complaint,  must  be  reversed,  and  the  cause 
will  be  remandod,  with  dlrectiona  to  overrule 
audi  demorrer. 


WHiSKEATT  v.  ELLIS. 
<Saprems  Conrt  of  WlscoDBhi.  Uay  28,  1888.) 
Appbai> — Rbvbhsal— Maxiiatb  AMD  Fbocbboixos 

Under  Sanb.  &  B.  Ann.  St.  |  8072.  pro- 
viding that  where  the  nupreme  court  orders  a 
new  trial  the  record  ahall  be  transmitted  to  the 
lower  court,  and  proceedlnn  had  thereon,  witlh- 
in  a  year  of  the  ord».  and  sectioQ  3072a,  pro- 
viding that  It  shall  be  tdalntUTs  dnty,  when  a 
Jodcment  in  his  fovor  is  reversed  on  defend- 
anrs  appeal,  to  par  the  cosU  and  procure  the 
canse  to  be  remitted  to  the  trial  court,  and 
bring  it  to  trial  within  a  year,  plalntiflTs  duty 
is  walv«d  where,  within  the  year,  defendant 
volmitarily  pays  the  costs,  procures  the  record 
to  be  transmitted  to  tlie  lower  court,  and  then 
tkkem  proceedings  tot  reference  and  trial  of  the 
cause. 

Appeal  from  drcuit  court,  Trempealeau 
county;  A.  W.  Newman,  Judge. 

Action  by  George  W.  Whereatt  against  J. 
P.  EUia.  From  orders  d^-ing  a  motion  to 


dlamlsa  the  complaint,  defendant  appeals. 
Affirmed. 

The  other  facta  fully  appear  in  the  fol- 
lowing atatement      J4YON.  O.  J.: 

On  November  22, 1S87,  an  order  of  the  dr- 
cnlt  court  in  tills  nctloo.  In  favor  of  plain- 
tiff, vaa  reveraed  thla  court  on  the  ap- 
peal <tf  defei^ant,  and  the  cause  remanded 
with  dlrectiona  to  award  a  new  trial  70 
Wia.  207,  35  N.  W.  Bep.  314.  On  January 
27*  1888,  the  d^endant  paid  the  clerk's  fees 
In  thla  court,  and  procured  the  record  to  be 
transmitted  to,  and  filed  In.  the  circuit  court 
Various  proceedings  were  thereafter  taken 
In  the  drcuit  court  by  both  partlea,  com- 
m^dng  ^th  a  notice  by  defendant  re- 
quiring tbe  plalnttff  to  appear,  and  submit 
to  an  examination,  under  section  4006,  Rev. 
St.  on  January  7, 1888,  and  terminating  with 
an  order  dated  December  11,  1888.  made  on 
motion  of  defendant  referring  the  cause  to 
a  referee  to  hear,  tiy,  and  dedde  the  issues 
therein.  On  the  same  day  the  court  denied 
defendant's  motion  to  dismlas  the  complaint 
for  noncompliance  vrith  the  requlronents  ot 
sections  3072  and  3072a.  Santk  &  B.  Ann. 
St  In  December,  1881,  defmdant  renewed 
his  motion  to  dismiss  the  complaint  for  the 
same  cause,  and  on  January  16,  1892,  the 
court  made  an  order  denying  such  motion. 
This  appeal  is  by  defendant  from  both  or- 
ders denying  bis  motions  to  dismiss  the  com- 
plaint 

Ellis  &  Allen,  and  P.  J.  Lamb,  (M.  D. 
Bartlett  of  counsel,)  for  appellant  L.  A. 
Doolittle  and  A.  J.  Sutherland,  ftv  respond- 
ent 

LYON.  C.  J.,  (after  stating  the  facts.)  The 
motions  of  defendant  to  dlsinisa  the  com- 
plaint are  based  upon  the  f(dlowlng  statp 
utee:  "Sec.  3072.  In  every  case,  In  error  or 
on  appeal,  in  which  the  supreme  court  shall 
order  a  new  trial  or  further  proceedings  In 
the  court  below,  the  record  sJiall  be  trans- 
mitted to  Budi  court  and  proceedings  liad 
thereon,  within  one  year  from  the  date  of 
such  order  in  the  supreme  court  or  In  de- 
fault thereof  the  action  shall  be  dismissed, 
unless,  upon  good  cause  shown,  the  court 
shall  otherwise  order.  Sec.  3072a,  It  shall 
be  the  duty  of  the  plaintiff  In  any  action 
or  proceeding,  when  a  Judgment  or  order  in 
his  favor  therein  is  reversed  by  the  su- 
preme court  on  defendant's  appeal,  to  pay 
the  taxable  costs  on  such  reversal,  and  pro- 
cure  said  cause  to  be  remittal  to  the  trial 
court,  and  bring  the  same  to  trial  within 
one  year  after  such  removal,  unless  the 
same  be  continued  for  cause,  and  if  he  fall 
so  to  do  the  complaint  shall  be  dit4iiiiaHe<l: 
provided,  however,  that  no  coniplalut  aim  II 
be  dismissed  tmtil  the  expiration  of  xlx 
months  after  the  passage  of  tills  act  i><>r 
until  at  least  one  term  of  the  trial  i-<>iin 
has  been  held,  at  which  the  suuie  l-<iu1iI  Iw 
moved."  As  was  intimated  In  ruduinl  v. 
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Backus,  (Wis.)  SS  N.  W.  Bep.  4ei0,  tSko  word 
"remoTOl"  In  wctloii  a(y72a  alioiild  probably 
be  read  "reverBaL"  The  latter  section  Is 
^pter  478,  laws  1887.  ISie  abore  stat- 
Qtes  are  talgUy  penal.  In  that  for  noncom- 
pliance wltli  their  requirements  the  plaintiff 
must  lose  his  actioik  Of  course  such  stat- 
utes must  be  strictly  construed  tn  favor  of 
Oie  party  diaised  vlth  violations  of  them, 
and  waivers  of  tliose  requlremexitB  by  de- 
fendant diould  be  strictly  forced.  Under 
this  rule  of  const rnctlon  we  think  the  obliga- 
tion upon  the  plaintiff  to  pay  the  taxable 
costs  In  this  court,  to  procure  the  cause  to 
be  remitted  to  the  <drcalt  court,  and  to 
bring  the  same  to  trial  therein  within  one 
year  after  reversal,  unless  continued  for 
cause,  were  effectually  walTed  by  deftod- 
ant  when,  within  the  year  of  the  statute,  he 
voluntarily  paid  the  dork's  fees,  procured 
the  record  to  be  transmitted  to  the  <drcnit 
court,  and  took  proceedings  In  that  court 
entir^  Ineondstent  wfQi  the  right  dalmed 
by  blm  to  have  Uie  complfllnt  dismissed. 
To  obtain  the  benefit  of  the  statute  ttie 
fiendant  should  wait  until  the  explratl<m  of 
the  year  after  reversal,  and  then,  U  the 
plaintiff  fitils  to  do  so,  he  may  procnre  tibe 
cause  to  be  transmitted  to  the  trial  court 
He  win  then  be  In  a  position  to  move  In 
that  court  for  flie  relief  given  by  the  stat- 
utes, to  wit,  Qie  dismissal  of  ttie  complaint 
Bee  Packard  t.  Backus,  supra.  We  readi 
the  condudon,  fflerefore,  that  the  defend- 
ant waived  the  benefit  ot  the  above  stat- 
utes, and  the  cause  stood  thereafter  In  the 
circuit  court  ihe  same  as  thou^  such  stat- 
utes had  not  been  enacted.  It  follows  that 
Ihe  circuit  court  property  denied  the  mo- 
rons to  dismiss  the  complaint  At  the  last 
term  a  motion  to  dismiss  this  appeal  was 
argued,  but  not  dedded.  It  is  desirable  that 
the  questims  involved  in  the  appeal  should 
be  determined  on  the  merits.  We  therefore 
assume  that  the  appeal  was  properly  taken, 
and  deny  the  motion  to  dismiss  the  same. 
Orders  afiirmed. 


WENDLANDT  t.  CAVANAUGH. 

(Supreme  Coart  of  Wlsconsia.   Mar  23,  1893.) 

NuiriAM  B  —  Injunction  tu  IIbstkain  —  Discuak- 
oiNG  Watlk  on  Land — Retibw  os  Appeal  — 

HaHMI.BS!4  KKltOR. 

1.  Error  in  snstalaing  a  demorrer  to  a 
counterclaim  is  barinlsBH  where  the  alleged 
facts  oo  which  it  is  baaed  are  negatived  by  the 
findings  of  fact. 

2.  Undo-  Sanb.  ft  R  Ann.  St  I  8180,  an 
action  to  restrain  defendant  from  maintaining 
a  ditch  through  which  water  from  hU  land  is 
discharged  on  that  of  plaiutifF  is,  if  the  injurr 
is  "ctHitiiiuoiia  and  ciuiKtantly  reciirriog,"  an 
equitable  action,  and  it  is  immaterial  that  dam- 
ages for  past  injuries  resulting  from  such  ov^ 
flow  are  claimed  aud  awarded. 

3.  In  a  suit  to  restrain  a  discharge  of  water 
on  plalntifTa  land,  It  appeared  that  toere  was  a 
basin  00  defendant's  land  in  which  water  from 
Tain  and  melting  buow  collected,  and  that 
dlbdies  were  dug  which  condncted  water  from 


springs  to  such  bastn;  that  defendant  also  dug 
a  fountain,  which  increased  the  water  therein: 
and  that  he  dug  a  ditch  through  an  elevation 
on  his  own  land,  and  through  it  precipitated 
the  water  from  such  basin  on  jriaintifTs  laud, 
which  was  greatly  injured  by  such  discharge 
Held,  that  an  injonction  was  pK^ferly  awarded 

Appeal  from  circuit  conrt  Green  Lake 
county;  Gewge  W.  Bum^,  Judge. 

Action  by  €k)ttUeb  Wendlandt  against 
James  Oavanaus^  to  restrain  deftedant 
from  discharging  water  on  platatUTs  land, 
and  for  damages.  From  a  Judgment  tor 
plaintiff,  defwdant  appeals.  Aflirmed. 

rHie  ot2ier  facts  folly  appear  in  the  ftrilow- 
ing  statement  by  LTOK,  G.  J.: 

Plaintiff  is  the  owner  In  fee  of  the  east 
half,  and  the  defendant  of  ttie  west  half, 
of  a  certain  quarter  secticm  of  land.  TUa 
is  an  action  in  equity  to  restrain  the  defend- 
ant from  malntfdnlng  a  ditedi  dug  by  him  on 
his  own  land,  throuj^  which  the  waten 
gathered  on  his  land  are  discbarged  upon 
and  Injtire  Ibe  land  of  plalntUf,  and  to  re- 
cover damages  for  past  Injury  caused  fliere- 
by.  The  complaint  aBeges  that  In  ^88, 
defendant  dog  and  constructed  a  tbnntaln 
upon  his  own  land,  and  tibereby  caused  tbe 
subterranean  waters  to  come  to  the  surface, 
and  dug  and  constructed  a  ditch  to  the  lino 
between  the  lands  of  the  parties,  in  vrMch 
he  collects  tilie  waters  which  flow  from  sndfr 
fountain  and  certain  springs,  togetbet  with 
the  surface  water  on  his  land,  and  dla- 
charges  the  same  upm  the  land  of  plaintiff, 
destroying  the  grass  growing  thereon,  and 
spoiling  his  meadow  land.  The  complaint 
further  alleges  that  **Bald  fountain  wDl  con- 
tlnue  to  flow,  and  the  said  waters  of  springs 
and  other  fountains  and  surface  water  con- 
tinue to  be  collected  in  said  ditch,  and 
caused  to  flow  In,  upon,  and  over  the  pLnln- 
tUTs  lands,  to  his  great  damage  in  the  fu- 
ture, unless  the  defendant  be  joined  and 
prohibited  from  so  causing  the  waters  afore- 
said to  flow  through  said  ditch  and  upon 
said  lands,  and  said  lands  of  this  plaintiff 
will  become  entirely  worthless  and  of  no 
value."  The  relief  demanded  Is  that  de- 
fendant be  restrained  by  the  Judgment  of 
the  court  from  permitting  such  water  to 
be  thus  emptied  through  the  ditch  upon 
plaintiff's  land,  and  that  the  plaintiff  recover 
his  damages  and  costs.  The  answer  con- 
tains a  general  denial,  and  also  special  aver- 
ments, as  follows:  (1)  That  the  ditch  in 
question  was  dug  to  straighten  a  natural 
water  course;  (2)  that  defendant  had  a  tight 
by  prescription  to  flow  such  waters  across 
plaintiff's  land  through  a  ditch  and  water 
course  on  the  line  between  the  lands  of  the 
parties,  but  that,  eight  or  nine  years  before, 
plaintiff  built  a  dam  across  sucb  ditch  and 
water  course,  and  caused  the  water,  whldi 
otherwise  would  luive  passed  off  through  the 
same,  to  flow  ba<^  upon  defendant's  land, 
whereby  It  became  necessary  to  dig  the 
ditch  complained  of  to  get  rid  of  such  water; 
and  0)  that  plaintiff  consented  to  the  dig 
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0nz  <st  the  nme.  The  answer  also  contains 
a  connterclalm  for  damages  caused  defend- 
ant llie  building  of  mch  dam  by  plalnUfl 
across  such  an<dent  ditch  and  water  course. 
The  court  sustained  a  general  demurrer 
to  such  counterclaim.  At  the  commence- 
ment of  tlie  trial  the  defendant  demanded 
that  the  cause  be  tried  by  a  Jury,  as  an  ac- 
tion at  taw.  The  court  refused  Uie  demand, 
and  thereupon  defendant  demurred  ore 
tenus  to  the  complaint,  for  that  it  states  no 
cause  for  equitable  relief.  The  court  over^ 
ruled  the  demurrer,  and  the  trial  proceed- 
ed before  the  court  without  a  Jury. 

With  the  abore  pr^mlnaiy  statements, 
the  case,  as  It  stood  upon  the  proofs,  will 
be  best  understood  by  inserting  the  principal 
findings  of  the  court  These  are  as  follows: 
"(1)  That,  except  as  herein  specifically 
foimd,  all  the  allegations  of  the  complaint 
are  true.  (2)  That,  except  as  herein  spe- 
dficnlly  found,  no  allegation  of  the  defend- 
ant's answer  Is  true.  (3)  That  the  lands 
of  the  defendant  are  generally  higher  than 
the  lands  of  the  plaintiff,  and  that  a  larger 
part  of  tha  defendant's  lands  are  nearly 
level,  and  that  there  are  thereon  several 
low  places  or  swales.  That  near  the  west 
Une  of  defendant's  land,  and  within  about 
two  rods  of  where  the  defendant  dug  the 
fountain,  there  Is  a  low  place  or  bashi  Into 
which  the  water  caused  by  rain  and  the 
melting  snow  were  wont  to  collect,  and, 
for  some  years  last  past,  the  water  from  a 
spring  situated  about  elghty-slx  rods  north- 
west of  this  sink  hole  had  also  emptied  Into 
this  pond,  following  down  to  the  pond  In 
ditches  dug  on  the  line  between  adjacent 
landowners,  and  mingling  with  the  surface 
water  collected  In  such  ditches.  That  the 
water  so  collected  could  not  all  run  off. 
Some  stood  stagnant,  or  soaked  into  the 
ground,  or  evaporated,  and  In  high  water 
a  part  thereof  ran  over  the  surrounding 
marsh,  and  settled  In  other  low  places,  and 
some  soaked  into  the  ground,  some  was 
taken  up  by  evaporation,  and  some  passed 
off  generally  in  a  southeasterly  course,  and 
across  the  plaintiff's  land,  about  twenty  rods 
south  of  the  mouth  of  the  ditch  dug  by  de- 
fendant (4)  That  In  June,  1887,  the  defend- 
ant dug  the  fountain  mentioned  In  the  com- 
plaint, and  the  subterranean  waters  there- 
from ran  Into  the  sink  hole  or  pond  men- 
tioned in  the  third  finding  of  fact  (5)  That 
in  June.  1S8S,  the  defendant  dug  the  ditch 
described  In  the  complaint,  running  through 
such  pond  or  sink  hole  as  far  west  as  the 
west  margin  or  edge  thereof,  and,  from  the 
sink  hole  or  pond,  running  easterly  to  a 
line  ditch  situated  on  or  near  the  north  and 
south  line  between  plaintiff's  and  defend- 
ant's lands,  which  line  ditch  empties  into  an 
east  and  west  ditch  running  through  the 
plaintiff's  land  -towards  his  meadow  and 
paMure  land.  <6)  That  there  were  natural 
en-<bankments  or  ridges  on  defendant's  land, 
running  north  and  south,  which  theretofore 


prevented  the  water  from  running  In  th* 
place  or  course  tak«i  said  dltc3i  dug  by 
defendant.  (7)  That  the  immediate  result 
of  digging  such  ditch  was  to  empty  the 
water  from  said  sink  bole  or  pond  wito  the- 
plalntUf's  meadow  and  pasture  land,  and 
the  same  overflowed  and  destroyed  the  grnas- 
on  thirteen  acres  of  meadow,  and  soaked 
and  made  wet  plaintiff's  pasture  lands,  and 
the  continued  running  of  the  water  from 
said  fountain,  from  the  marsh,  and  from  the- 
spring,  through  such  ditch,  drained  such 
sink  hole,  and  created  a  new  pond  or  reser^ 
voir  down  upon  the  plaintiff's  land,  and 
will,  If  continued,  destroy  about  thirteen 
acres  of  his  meadow,  and  injure  his  pasture, 
keeping  the  same  soft  and  wet"  The  re- 
maining findings  relate  to  damages,  which 
are  found  to  be  930.  The  condutdons  of 
law  are  as  follows:  "(1)  That  the  plaintiff 
Is  entitled  to  recover  the  relief  demanded 
In  his  complaint;  (2)  that  the  plaintiff  i» 
entitled  to  a  permanent  and  mandatory  in- 
junction, as  prayed  in  bis  complaint,  re- 
straining the  defendant  from  permitting  the- 
water  hereinbefore  mentioned  to  be  emptied 
or  caused  to  flow  in,  upon,  or  over  the  land 
of  the  plaintiff,  through  or  by  means  of  said 
ditch  dug  by  him.  and  from  permitting  the 
ditch  dug  by  him  to  be  used  for  oonveying^ 
water  to  and  iQ>on  plaintiers  land  described 
in  the  complaint;  <3)  that  plaintiff  is  entitled 
to  Judgment  fbr  his  damages,  assessed  at 
thirty  dcdlars,  and  tor  his  costs  and  dis- 
bursements in  this  action,  to  be  taxed." 
From  the  Judgment  for  plaintiff,  entered  Ia 
accordance  with  the  above  conclusions  of 
law  and  order  for  Judgment,  the  defotdant 
appeals. 

Nlskem  &  Engdbre<£ht  and  Gabe  Bondc» 
for  appeUaat  J.  H.  Davidson,  for  respond- 
ent 

LYON,  0.  J.,  (after  stating  the  £acts.> 
Much  testimony  was  introduced  on  the  trial,, 
and  there  is  considerable  conflict  in  the  state- 
ments of  some  of  the  witnesses.  We  have- 
examlned  the  testimony  suffldently  to  satisfy 
us  that  it  supports  the  findings  of  the  learned 
circuit  court  Statement  and  discussion  of 
the  testimony  in  this  opinion  would  be  profit- 
less, and  we  refrain  ther^rom.  Three  ques- 
tions must  be  determined,  and  it  Is  believed 
that  they  cover  the  whole  case.  These  are: 
(1)  Was  the  demurrer  to  the  coimterclalm 
properly  sustained?  (2)  Did  the  court  prop- 
erly deny  the  demand  of  defendant  for  a 
Jury  trial,  and  properly  overrule  his  de- 
murrer ore  tenus  to  the  complaint?  Or, 
stated  In  another  form,  was  the  action  prop- 
erly brought  in  equity?  And  (3)  is  the  Judg- 
ment supported  by  the  flndings? 

I.  Was  the  demurrer  to  the  counterclaim 
properly  sustained?  The  counterclaim  Is  for 
damages  accruing  to  defendant  oy  reason  of 
the  dam  alleged  to  have  been  built  by  plain- 
tiff. In  1880,  across  the  ditch  on  the  line  be- 
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tweea  the  lands  of  the  parties,  and  to  re- 
strain plaintiff  Irom  maintaining  such  dam. 
If  a  iwopw  coanterdalm,  It  Is  ao  because  It 
states  a  cause  of  action  ftriadng  out  of  the 
transactions  set  forth  in  the  oomplalnt  as  the 
foimdatlon  of  plaintUTs  claim,  or  is  connect- 
ed wltli  uie  subject  of  the  action.  Rev.  St. 
I  2666.  Snch  transactions  are  the  raising  to 
the  surface  ot  the  subterranean  water 
digging  the  fountain,  and  gathering  the  same, 
and  watw  from  certain  sprtngs,  and  tJie  Biir> 
face  water  In  the  sink  bole  or  basin,  and 
tbax  precipitating  all  of  It  in  a  body  upon 
idalnilff'B  meadow  throufi^  the  ditch  dug  1^ 
defendant  In  1888.  The  subject  of  the  actlm 
is  tbB  damage  caused  thereby  to  plolntUTs 
land.  It  Is  difficult  to  perceive  the  connection 
between  tta  act  at  plaintiff  In  1880  and  the 
acts  of  the  defendant  In  1888,  or  how  one  can 
property  be  said  to  arise  out  of  the  otiier. 
But,  however  this  may  be,  there  Is  a  feature 
In  the  case  which  prevents  a  reversal,  even 
though  the  demurrer  to  the  counterclaim 
should  have  been  overruled.  The  al- 
leged  facts  wMch  are  the  foundation  of  the 
oouutwclalm  were  also  pleaded  as  a  defoiae 
to  the  action,  and  are  negatived  by  the 
court  in  the  second  finding  of  fact  Hence, 
had  the  demurrer  beoi  overruled,  stQl  the 
counterclaim  would  have  failed,  and  the 
error  In  susttUning  the  demurrer  tiiereto  Of 
it  was  error)  thus  became  entirely  Imma- 
terial. 

n.  Does  the  complaint  state  a  valid  cause 
of  action  in  canity?  ^e  actl<m  was  broui^t 
under  section  3180,  Rev.  St  aa  amended  by 
chapter  190,  Laws  1882,  (Sanb.  &  B..Ann. 
St  f  3180.')  In  Remington  v.  Foster,  42  Wis. 
608,  It  was  hdd  that  an  action  under  the 
corresponding  section  In  the  former  statutes 
was  an  action  at  law,  and  that  because  the 
statute  corresponding  with  section  3181  gave 
the  remedy  of  abatem^t  of  the  nuisance 
complained  of  in  such  action,  no  action  in 
equity  for  such  abatement  could  be  main- 
tained. Thus  the  law  remained  untU  the  en- 
actment of  cliapter  190  of  1882,  whidi  re- 
stored the  equitable  remedy  in  the  several 
cases  therein  specified.  One  of  these  Is, 
"when  the  injury  is  continuous  and  con- 
stantly recurring."  The  court  has  found 
substantially  that*  this  is  such  a  case.  We 
conclude  the  action  was  properly  brought  In 
equity.  Denner  v.  Railway  Co..  67  Wis.  218, 
lA  N.  W.  Rep.  1IS8;  Fraedridh  t.  EUeth.  64 


*Sanb.  &  B.  Ana.  St  S  3180,  proTidn  that 

"the  circuit  courts  ehall  have  Jurfsiiiction  of  ac- 
tions to  recover  damafres  for  and  to  abate  pri- 
vate nuisance,  or  a  public  naisance  from  which 
any  person  suffers  a  private  or  special  injury 
peculiar  to  himself,  so  far  as  necessarr  to  pro- 
tect the  rights  of  such  person,  and  to  grant 
injunctions  to  prevent  the  same;  and  in  case 
such  nuisance  may  work  an  irreparable  injury, 
intenninable  litigation,  or  a  multiplicity  of  ac- 
tions, or  either,  or  when  the  injury  is  continu- 
ous and  conBtantly  recurring,  •  •  •  then  an 
action  in  equity  may  be  broui^t  and  main- 
tained, and  an  injunctioa  may  be  issoed  there- 
in." 


W1&  181,  25  N.  W.  Bep.  2a  It  Is  none  tiie 
less  an  action  In  equity  because  damages 
for  past  Injury  by  reason  the  nuisance 
are  claimed  and  awarded.  Cedar  Iske  Hotel 
Oa  v.  Cedar  Cnek  Hydraullo  Ca.  79  Wis. 
297,  48  N.  W.  Rep.  37L 

IIL  Is  the  ludgm«it  supported  by  die  find- 
ings? Sndi  ^miiiipi  are  to  the  effect  that 
there  was  a  low  place  or  basin  on  d^endant's 
land  in  which  water  caused  by  rains  and 
melting  snow  was  wont  to  collect  much  of 
which  soaked  Into  the  ground  or  was  wasted 
^  evaporation;  that  ditches  weie  dug  whldi 
cfKiducted  tlM  water  from  springs  into  such 
basin;  that  the  qvantity  of  wa^  therdn 
was  also  Increased  by  a  fbnntain  dug  by  de- 
fendant, which  brou^t  the  subterranean 
water  to  the  surface^  and  into  such  basin: 
and  that  the  deftindant  dug  a  dltCh  throu^ 
an  elevation  of  the  ground  on  his  own  land 
near  the  plaintiff's  line*  and  throu^  It  pre- 
cipitated the  water  thus  collected  In  such 
basin  or  pond  directly  upon  plaintiff's  land, 
creating  a  new  pond  of  water  thereon,  great- 
ly injuring  his  meadow,  and  threatening  13 
acres  thereof  with  destruction.  The  findings 
negative  any  cmsent  hy  the  plalnttfl  to  the 
digging  of  such  ditch  or  tlie  existence  there 
ot  any  water  course.  The  above  fl«>^ing« 
bring  the  case  directly  within  the  rule  of 
Pettigrew  v.  BvaosvUle,  25  Wis.  22S.  That 
case  has  been  much  discussed,  and  somewhat 
criticised,  in  many  cases  before  this  court 
since  It  was  deold^,  and  In  some  rejects 
the  doctrine  thereof  has  been  modified,  es- 
pecially as  regards  the  rights  of  municipali- 
ties to  dispose  <^  surface  water  In  the  im- 
provement of  streets.  Most  ot  these  cases 
and  numerous  others  are  cited  by  Justices 
Cassoday  and  Plnney  in  the  opIidcHi  ot  the 
former  in  Heth  v.  Fond  du  liac  63  Wis. 
228.  23  N.  W.  485.  and  of  the  latter 

in  Champion  v.  OrandcNi,  (Wis.)  64  N.  W.  R^. 
775.  But  In  an  action  between  private  In- 
dividuals, in  which  no  question  of  pnl^c 
duty  or  authority  Is  Involved,  noae  of  these 
cases  question  the  accuracy  of  the  rule  of 
Pettigrew  v.  Bvansvllle,  correctly  stated  In 
a  headnote  to  that  case,  as  follows:  "Ttae 
owner  of  land  on  which  there  Is  a  pond  or 
reservoir  of  surface  water  cannot  lawfully 
discharge  It  throo^  an  artificial  channel 
directly  upon  the  land  of  another,  greatly 
to  bis  injury."  Under  that  rule  the  findings 
herein  fully  support  the  judgment.  The  Judg- 
ment of  the  cUrcnit  conn  is  affirmed. 


BRON  V.  TOWN  OF  STfiVENS"  POINT. 

(Supreme  Court  of  Wlaeonrin.    Uay  28L  ISBSj 

Defective  Stkbbts— ScrnciEKcr  or  Cohpl&ixt 
— Ue^erai.  Denial  — Ibbcbs  Kaibso  —  Mattrr 
iM  Bar— What  Constitutes. 

1.  A  general  denial  In  an  action  against  a 
town  for  injuries  resulting  from  a  defective 
street  puts  in  issue  an  allegation  in  the  cora- 
plnlnt  that  a  statement  was  Hied  with  the 
town  cleric  to  be  placed  before  tlte  town  board. 
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and  hence  the  bnrdflo  of  pcoring  tha  hum  is 

on  plaintiff. 

2.  Th*  SUv  ot  mdi  >tateixi«it  li  matter 
in  bar,  and  not  m  abatemoit. 

Appeal  from  drcalt  court.  Portage  Q0imt7; 
Oharles  M.  Webb,  Judge. 

Action  by  Anthony  Eron,  as  admiulBtrator 
of  tlie  estate  of  Adolph  Belka,  deceased, 
asalnat  the  town  of  Sterena'  Pointy  to  recoT- 
er  for  the  death  of  plalntlff'e  intestate,  re- 
sulting from  a  defective  streeu  Judgment 
for  plain  tiff.  Defendant  appeals.  Reversed. 

The  other  facts  fully  kppear  in  the  fol- 
lowing statement  by  CASSODAY,  J.: 

Tbe  complaint  alleges,  in  effect,  that 
Auolph  BelJca  died  Intestate,  October  22, 
188U;  that  the  plaintiff  was,  upon  due  ap- 
plication, appointed  administrator  of  his  es- 
tate, December  3,  1889,  and  qualified  as 
such;  that  October  22,  1889.  there  was  a 
certain  public  highway  in  the  defendant 
town  leading  from  Stevens'  Point,  first  in  a 
northwesterly  direction,  and  then  in  a  west- 
erly direction,  as  described,  and  wliich  high- 
way had  been  duly  laid  out  and  traveled 
and  worked  for  more  than  10  years  prior 
thereto;  that  at  a  point  In  sold  highway 
30  rods  west  of  where  the  same  crosses  Mill 
creek  In  said  town  there  Is  a  large  stump 
standing  within  the  limits  of  said  highway, 
^d  near  and  adjacent  to  the  traveled  part 
thereof,  and  so  near  to  such  traveled  part 
tluit,  in  order  to  pass  said  stump,  there  is 
a  crook  or  turn  in  the  traveled  track  of  said 
highway  opposite  said  stump,  which  stump 
constitutes  a  defect  In  said  highway,  and 
which  defect  had  existed  therein  for  a  long 
time  prior  to  said  last-named  date,  and 
which  defect  was  well  known  to  the  officers 
of  tbe  defendant;  that  October  22,  1889,  the 
said  Belka  was  riding  in  a  lumber  wagon 
drawn  by  a  pair  of  horses  then  being  driven 
by  him  in  a  careful  and  prudent  manner, 
and  lawfully  traveling  i^MU  said  highway, 
when  his  hoises,  without  any  fault  or  neg- 
lect tqion  his  part,  shied  slightly  to  the 
left,  thereby  causing  the  wheels  of  his  wag- 
on to  strike  said  stump,  and  thereby  the 
said  Belka  was  tlirowu  out  of  sold  wagon 
riolently  to  the  ground,  whereby  he  received 
great  and  severe  injuries,  which  caused  his 
deatb  within  a  few  hours  thereafter;  that 
s&ul  death  was  caused  wholly  by  tbe  neglect 
of  the  defendant  In  not  keeping  said  hi^way 
in  a  good  and  safe  condition,  and  by  reason 
thereof,  and  without  any  negligence  or  fault 
upon  the  part  of  said  Belka;  that  January 
7,  1880,  a  notice  In  writing,  signed  by  the 
plaintiff's  attorney,  was  duly  served  upon 
the  supervisors  of  said  town  of  said  defect, 
as  required  by  statute;  that  March  25,  1880, 
a  statement  of  said  claim  was  duly  filed 
with  the  town  clerk  of  sold  town,  to  be  laid 
before  the  town  board  of  audit,  as  required 
by  statute;  that  more  tlion  10  days  had 
eUipsed  since  the  annual  town  meeting  after 
such  filing  of  said  claim,  and  prior  to  the 
oommenoement  of  tliis  action,  and  that  the 


defendant  wholly  refused  to  settle  with  ths 
^aintlff  for  said  claim;  wherefore  he  prayed 
Judgment,  etc.  The  answer  admits  tha.t  the 
defendant  Is  a  municipal  corporation,  as  set 
forth  in  the  complaint,  and,  except  as  thus 
admitted,  it  denies  each  and  every  allega- 
tion in  the  complaint  At  the  close  of  the 
trial  the  Jury  returned  a  verdict  In  favor 
of  the  plaintiff,  and  assessed  his  damages 
at  (1,600.  From  the  Judgment  entered  upon 
said  verdict  in  favor  of  the  plaintiff,  the 
defendant  brings  this  appeal. 

Raymond,  Lamoreux  &  Park,  for  appel- 
lant Gate,  Jones  &  Sanborn,  for  respond- 
ent 

OASSODAY.  J.,  (after  stating  the  facta.) 
Error  Is  asadgned  because  at  the  close  of 
the  testimony  the  court  refused  to  grant  the 
defendant's  motion  to  direct  a  verdict  in  its 
favor  on  the  ground  that  the  evidence  was 
insufficient  to  establish  a  cause  ot  action 
against  the  town.  Error  is  also  assigned  be- 
cause, upon  the  rendition  of  the  verdict  and 
before  Judgment,  the  court  refused  to  grant 
the  defendant's  motion  to  set  aside  tbe  ver- 
dict and  grant  a  new  trial,  for  the  reason, 
among  others,  that  there  was  no  proof  In 
the  case,  and  that  no  evidence  had  been  of- 
fered, "tending  to  show  that  any  bill  or 
statement  of  the  claim  or  demand  of  the 
plaintiff  was  ever  liled  with  the  town  clerk 
of  the  defendant  town,  to  be  laid  before  the 
town  board  of  audit,  as  required  by  section 
S2i  of  the  Revised  statutes."  It  Is  conceded 
that  no  such  proof  was  made  in  the  case, 
but  it  'is  contended  that,  because  the  com- 
plaint alleges  the  filing  of  such  statement, 
and  the  some  is  not  specifically  denied,  the 
defendant  must,  under  the  statute,  "be 
deemed  to  have  waived  the  same."  Section 
2054.  In  other  words,  counsel  contend  that 
the  failure  to  file  such  statement  was  at 
most  matter  In  abatement,  and  hence  was 
not  put  In  issue  the  general  denial  con- 
tained in  the  answer,  and  that  the  same 
could  only  be  put  In  issue  by  special  denial 
or  plea.  That  such  is  the  rule,  as  to  mat- 
ters merely  in  abatement,  seems  to  be  firm- 
ly sanctioned  by  the  decisions  of  this  court 
cited  by  counsel  for  the  plaintiff.  But  un- 
der another  line  of  decislona  of  this  court 
we  are  forced  to  hold  that  the  filing  of  such 
statement  is  not  a  matter  merely  in  abate- 
ment but  a  matter  in  bar.  Tte  section  ot 
the  statute  last  cited,  and  relied  upon  by 
counsel,  in  effect  declares  that  "the  defena- 
ant  shall  be  deemed  to  have  waived"  any 
objection  to  certain  matters  in  abatement, 
unless  "token  ^ther  by  demurrer  or  an- 
swer," and  expressly  excepts  therefrom  "the 
objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion." This  court  has  frequently  held  that 
a  complaint  In  a  case  Uke  this  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion If  it  omits  to  allege  the  filing  at  such 
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Btatemwt.  Benware  v.  Town  of  Pine  Val- 
ley, 53  Wta.  627,  10  N.  W.  Rep.  696;  Cht 
cago  &  N.  W.  Ry.  Co.  v.  Town  of  Lan^de, 
55  Wte.  117,  12  N.  W.  Rep.  357;  Wentwortn 
T.  Town  of  Summit,  60  Wis.  281,  19  N.  W. 
Rep.  97;  Watson  r.  City  of  Appleton,  62 
Wis.  267,  22  N.  W.  Rep.  475;  Koch  T.  City 
of  Aslil&nd.  (Wis.)  63  N.  W.  Rep.  674.  Some 
of  these  cases  went  to  the  extent  of  taddiog 
that  the  omis^on  to  allege  gacb.  filing  In  the 
complaint  rendered  the  same  bad  on  de- 
murrer ore  tenus.  This  could  only  be  on 
the  theory  that  such  filing  Is  essential  to  the 
cause  of  action,  and  a  condition  precedent 
to  the  right  to  maintain  the  same.  Welsh 
T.  Town  of  Argyle,  55  N.  W.  Kcp.  — ,  («le 
elded  herewith.)  We  must  bold  that  t&e 
general  doilal  pat  in  Issue  the  allegatloa  of 
the  complaint  of  the  filing  of  such  statement 
Being  thus  put  in  issue,  the  buitlen  ot  prov- 
iDg  the  same  was  on  the  pUintUf.  H&vliu; 
failed  to  make  such  proot,  the  verdiot  should 
have  been  set  adde.  The  judt^meut  of  the 
circuit  court  Is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


WELSH  et  aL  t.  TOWN  OF  ABGTIjB. 
(Supreme  Court  of  Wisconsin.   May  23,  1893.) 

DKFECTIVE  HlGEWAY— InJLKY  TO  TliiAM  —  AlTII  H 

FOR  Damages— Pauties—Plbadino, 
1.  In  an  actioa  against  a  town  for  injury 
to  a  team  from  a  defective  highway  white  be- 
ing properly  driven  by  one  woo  bad  hired  it, 
such  person  is  not  a  proper  or  necessary  party. 

2:  Under  Rev.  SL  f  824,  proriding  that  no 
■uch  actioa  against  a  town  sbalt  be  main- 
tained nnless  a  statement  of  the  claim  be  filed 
with  the  town  clerk,  to  be  laid  before  the  town 
board,  nor  ontll  10  days  after  the  next  annnal 
town  meeting  thereafter,  it  is  not  necessary  for 
the  comidaint  to  state  that  the  action  was  not 
oonunoiced  until  the  KQiration  ot  the  10  days 
after  such  meeting. 

Appeal  from  drcolt  court,  La  Fayette  coun- 
ty; tieoEge  GlemoitMnL,  Judge. 

Aotlon  by  John  Wdsta  and  another  against 
tb»  town  of  Argyle  tor  damages  to  a  team 
ftom  a  dtfieotlTe  highway.  A  demurm  to 
tbe  complaint  was  oTemiled,  and  defoadaat 
appeals.  Affirmed. 

1310  other  &otB  taSly  appear  in  tiie  loOaw- 
Ing  Btatement  tqr  OASSODAT,  X: 

The  oom  plaint  alleges,  in  effect,  that  the 
rlflinHfTji  were  at  the  times  therein  stated  co- 
partners engaged  In  a  general  Urear  tnnliiess; 
that  Febmary  26,  1891,  there  waa  a  public 
highvray  In  the  deCoidant  town,  tharetn  de- 
scribed; that  at  tiw  date  named  said  hl^- 
way  was  greatly  and  wholly  Insufficient,  de- 
fective, and  oat  of  repair  In  many  reapeett, 
especially  In  tiiat  there  was  a  natural  stream 
of  wa^  wlilch  ran  along  In  and  on  the  west 
edge  of  aald  highway  at  the  plaoe  described 
for  the  dlatanoe  of  about  18  rods  next  south 
ot  the  point  where  said  stream  cnMsed  said 
hl^way;  that  at  that  point  tfa^  was  a 
bridge  orer  aald  stream,  coostltntliig  a  part 
of  aald  blghwayj  that  at  aald  point  said 


stream  curved  eastward,  and  projected  into 
said  hi^way  about  2  rods  at  the  point 
where  the  Injury  mentioned  was  sustained, 
the  same  being  about  130  feet  south  of  siiiJ 
bridge;  that  the  embankment  of  said  stream 
on  the  west  edge  of  the  highway  at  tlmt 
point  was  about  4  feet  high,— that  la  to  say, 
there  was  a  drop  of  about  4  feet  from  the 
sur&ce  of  the  highway  to  tlie  bed  of  the 
stream,— and  there  were  abont  7  feet  in  depdi 
(tf  water  and  mud  from  the  surface  of  tho- 
hlghway  to  the  firm  bed  of  tiie  stream,  be- 
sides a  auantlQr  of  surface  water  4  or  5- 
Inches  in  d^tth,  crusted  thinly  over  with  ice, 
which  surface  water  was  running  eaetwan* 
across  the  surface  of  said  hl^way  from  andt 
beyond  the  west  edge  of  said  hl^way;  that 
said  embanknumt  existed  all  along  said  high- 
way, a  distanoe  of  18  rods  next  south  of  said 
bridge;  that  said  d^ect  also  consisted  In  th» 
fact  that  at  the  times  therein  mentioned  there- 
was  no  fence,  railing,  guard  or  guards,  or 
structure  of  any  kind  or  descripthm  what- 
ever along  the  edge  of  said  stream  and  em- 
bankment; that  said  deftets  and  want  of  re- 
juir  ezlsted  for  several  years  inlor  to  Feb- 
ruary 26,  1891,  and  were  well  known  to  the 
defendant,  its  snperrisora,  officers,  and'  over- 
sews of  the  road  district;  that  throng  their 
negilgenoe  and  failure  to  repair  the  same  and 
I  to  construct  a  fence,  guard,  guards,  or  railing 
,  or  otbier  atmctore  along  tiie  edge  of  said 
stream  the  same  waa  a  dan^erona  defect  In 
sntd  hi^way;  that  at  the  time  named  one 
Fisher,  who  hod  hired  a  llvecy  rig  and  ontflt 
of  the  plaintiffs,  con^tlng  al  bu^y  and  tk 
span  of  mares  and  the  nsoal  accompaniments,, 
all  of  which  were  the  property  of  the  plain- 
tiffs, was  driving  on  said  hl^way,  and  while 
so  doing,  and  in  the  ezerelse  of  djie  care,  anA 
without  any  negUg^aoe  whaterer,  and  In  and 
near  the  center  of  said  lilghway,  and  with- 
out ftralt  oa  the  part  of  said  team,  hameasr 
cw  Tehlcle  or  on  the  part  of  said  Fisher,  the 
said  team,  in  going  directly  in  said  highway, 
.stepped  and  fell  Into  and  over  the  embank- 
moit  and  predidoe  6  or  7  feet  In  depu  down- 
Into  Qw  bed  of  Ilia  stream  of  water,  and 
were  then  and  there  engulfed  In  said  dltcb, 
channel,  and  stream  of  water,  and  were  then 
and  there  drowned,  to  the  damage  of  the 
plaintiffs  in  the  sum  of  ¥200;  that  Hay  21, 
1891,  the  plaintiffs  caused  to  be  served  on  tbo 
tbea  ohatrman  of  the  town  board  of  super- 
Tlsors  of  said  town  a  notice.  In  writing,  oT 
said  d^ect,  as  required  by  statute;  that 
May  21,  1891,  the  plaintiffs  also  duly  filed 
with  the  town  clerk  of  said  town  a  written- 
■tatement  of  thi^r  said  claim  to  be  presented 
to  and  laid  before  the  town  board  of  andlt  of 
said  town,  aa  required  by  statute;  that  sold 
town  board  of  audit  wholly  disallowed  said 
claim,  and  on  the  first  Tuesday  In  April,  1892, 
(Otat  bdng  the  next  annnal  town  meeung  of 
said  town,)  said  claim  waa  not  thm  allowed, 
end  no  action  was  taken  for  tbe  allowance  of 
the  same;  wlierefore.  Judgment  mis  demand- 
ed In  the  amount  stated.  To  andi  complaint 
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the  defendant  demurred,  on  tlie  fn'ound  that 
there  Is  a  defect  of  parties  plalntifF,  In  not 
mnkliis  said  Fisher  a  party  plaintiff  In  this  ac- 
tion; and,  second,  on  the  ground  that  the 
complaint  does  not  state  facta  Buffldent  to 
constitute  a  catise  of  action.  Frmn  the  or- 
der OTerrullng  that  danarrer  the  defendant 
tninsB  this  appeal 

Orton  ft  OsbcNm,  for  appelant  imiKni  ft 
Hardn,  for  napoidenta. 

CASSODAY.  J.,  (after  stating  the  facts.) 
It  does  not  appear  that  Fisher,  who  hired  the 
team  of  the  plaintiffs,  and  was  driving  the 
same  at  tue  time  of  the  accident.  Is  a  proper, 
much  less  a  necessary,  party  to  this  action 
to  recover  damage  to  the  property  of  the 
plaintifts.  Nor  does  It  appear  affirmatively 
from  the  complaint  that  he  was  guUty  of  con- 
tribntory  ne^gence.  It  is  to  be  remembered 
that  such  negligence,  when  not  disclosed  by 
the  complaint  or  testimony  on  the  part  of 
the  plaintiff,  Is  purely  a  matter  of  defense. 
Hoth  r.  Peters,  BS  Wis.  40S,  13  N.  W.  Bep. 
219;  Eoye  v.  RaUway  Co.,  67  Wis.  15,  29  N. 
W.  Rep.  646;  GUI  v.  Homrlghausen,  79  Wis. 
€34,  48  N.  W.  Rep.  802.  It  is.  In  effect,  con- 
ceded that  the  notice  of  the  defect  of  the 
highway,  required  by  section  1339  of  the  stat- 
utes, is  sufficiently  alleged  In  the  complaint. 
The  same  la  true  respecting  the  filing  of  the 
statement  of  the  claim  with  the  town  clerk, 
to  be  laid  before  the  town  board  of  audit,  as 
required  by  section  824,  Rev.  St  It  Is  con- 
t^ded,  however,  that  the  complaint  is  defect- 
ive because  it  fails  to  allege  that  the  action 
was  not  commenced  "until  ten  days  after  the 
next  annual  town  meeting"  held  after  such 
filing  of  the  statement  of  such  claim.  True, 
we  have  frequently  held  that  a  complaint.  In 
such  a  case,  Is  fatally  defective,  unless  It  'al- 
leges such  filing  at  such  statement,  as  well  as 
tiie  giving  of  the  noti(%  of  such  defect  Ben- 
ware  V.  Town  of  Ptoe  Valley.  53  Wis.  527, 10 
N.  W.  Rep.  696;  Railway  Co.  v.  Tovra  of 
Lan^de.  55  Wis.  117,  12  N.  W.  TLep.  357; 
Wentworth  v.  Town  of  Summit  60  Wis.  281, 
19  N.  W.  Rep  97.  These  rulings  are  upon  the 
theory  that  such  notice  of  defect  and  such  fil- 
ing of  such  statement  are  conditions  preced- 
ent to  the  right  to  maintain  the  action.  It  is 
true  the  statute  declares,  in  effect,  that  no 
such  aetfcai  "shall  be  mafntaiaed"  unless  such 
•tatemoit  Is  so  uied,  "nor  until  ten  days  after 
liie  next  annual  -town  meeting  tiiereaftw." 
Section  824.  But  It  wlU  be  observed  that 
each  notice  of  defect  and  such  filing  of  such 
claim  are  each  afihviallve  acts  on  the  part  of 
the  claimant  for  the  b«ieflt  of  the  town,  in 
order  to  bring  hinne  to  Its  cAdala  fun  knowl- 
edge ci  tiie  dalm  made,  so  as  to  oiable  them 
to  investigate  the  same,  and  determine  npon 
their  line  of  conduct;  whereas  the  time  for 
lioldliv  such  annual  town  meeting  Is  a  fact 
which  everybody  la  bound  to  know,  and 
lience,  to  allege  such  delay  of  10  diurs  th«e- 
after  would,  In  effect  be  nothing  more  flion 


to  allege  the  time  when  the  suit  Is  com- 
menced,— a  fact  necessarily  known  to  the  de- 
fendant and  appearing  of  record  In  the 
cause.  Here  It  appears  of  record  that  this 
suit  was  commenced  May  17,  1892,  which 
W.1S  more  than  a  month  after  the  holding  of 
such  next  annual  town  meeting.  To  hold  the 
complaint  defective  for  not  stating  that  i^t 
would  be  too  finical  for  the  practical  adminia- 
tration  of  the  law.  True,  the  cases  dted  by 
counsel,  and  others  which  might  be  dted, 
hold,  in  effect  that  upon  demurrer  to  a  com- 
plaint for  Insufflciem^,  all  the  facts  constitut- 
ing the  cause  of  actifm  must  appear  upon  the 
face  of  the  complaint;  and  that  the  court  will 
hot  examine  the  record  to  find  facts  to  help 
out  a  defective  c<Huplaint  But  we  are  con- 
strained to  hold  that  the  mere  failure  to  state 
when  the  actitm  was  commenced  is  not  a  de- 
fect. Such  all^ation  would  not  go  to  the 
cause  of  action,  but  at  most  would  merely 
show  Aether  the  salt  bad  or  had  not  been 
prematurely  commenced.  This  court  has 
gone  to  the  ^tent  of  holding  that  a  com- 
plaint alleging  the  sale  and  delivery  at  prop- 
erty by  the  plaintiff  to  the  defendant  at  an 
agreed  price  Is  sufficient  although  It  does  not 
allege  that  no  part  of  such  purchase  price  has 
been  paid.  Rosslter  v.  Stdiultz,  62  Wis.  655, 
22  N.  W.  Rep.  839.  The  aUegutlons  df  the 
complaint  as  to  the  defect  In  the  highway  are 
unnecessarily  prolix,  repetitious,  and  con- 
fused, and  more  or  less  uncertain;  but  we 
think  It  states  a  good  cause  of  actldu.  Jung 
V.  aty  of  Stevens  Point  74  Wis.  647,  43  N. 
W.  Rep.  513;  Wlltse  v.  Town  of  TOA&a,  77 
Wis.  152,  46  N.  W.  Rep.  234. 
The  order  of  the  circuit  court  is  affirmed. 


JONBS  at  al.  V.  PIBMINO. 
(Supreme  Ck>art  of  WUoondn.    May  23,  1893.) 
AssiomiBST  voB  BBNBFrr  or  Cmditobs — Claim 

AQAINST  ESTATB  —  EtiOBT  OF  SST-OFr  —  DiBAL- 
LOWASCH— Time  fob  AppbaL. 

1.  Under  Rev.  St  8  1690,  prorldtng  that 
an  appeal  from  an  order  allowing  or  dlsallow- 
iag  B  claim  against  an  eBtate  in  the  hands  of 
an  assignee  for  creditors  shall  be  tak«k  "within 
30  days  from  the  entry  of  the  order,"  an  ap- 
peal from  &n  order  dafed  October  l5tn  may  be 
perfected  Novemt)er  12th,  though  the  orden 
states  that  it  is  "as  and  for  September  19tfa," 
when  the  meaning  of  this  is  merely  that  the 
order  appealed  from  Is  a  modification  of  an  or- 
der of  the  earlier  dat& 

2.  A  d^sltor  In  a  bank  which  makes  an 
SBsignment  for  the  benefit  of  creditors  may  set 
off  afcainst  bis  deposit  the  amount  of  his  note 
held  by  the  bank,  thongh  the  note  is  not  due  at 
the  time  of  the  assignment 

Appeal  tiom  circuit  court,  Manitowoc  oonn- 
ty;  N.  S.  GOson,  Judge. 

Petition  by  O.  W.  Jones  and  Frank  P.  Jmes 
against  Ad<dph  Plenlng,  assignee  of  the  T. 
0.  Shove  Banking  Company,  to  set  off  money 
due  petitioners  by  d^endajrfs  assignor 
against  the  amounts  owing  by  them  to  said 
assignor  on  certain  notes.  Prom  an  order 
dlsallowli^  tiielr  petition  in  port,  petitl<Hien 
a^peoL  Bevnaed. 
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The  other  facts  folly  appear  In  the  fol- 
lowing Btatement  by  OASSODAT,  J.: 

It  appears  from  tlie  record,  and  Is  In  effect 
found,  that  April  12,  1892,  the  T.  C.  Shore 
Banking  Company  made  a  Tolmitary  asfidgn- 
meot  for  the  benefit  of  Its  creditors  to  the 
defendant,  Renlng;  that  at  the  time  of  mak- 
ing said  assignment  the  said  bank  was  in- 
debted to  the  plalntiffB  upon  an  open  and 
running  account  for  depocAts  therein  In  the 
■am  of  4,198.96;  Mut  the  bank  also  held  in 
trust,  for  the  pnrpose  of  paying  a  premium 
on  insurance  for  the  plaintUfs,  the  sum  of 
947.60,  and  also  held  In  trust  for  collection 
a  draft  belon^g  to  the  plaintiffs  tor  S163.22, 
making  a  total  of  $4,409.68;  that  the  plain- 
tUEs  were  at  the  same  time  Indebted  to  the 
bank  in  the  sum  of  97,357.22,  of  which  sum 
93,357.22  was  past  due  and  payable,  and  the 
balance  of  94,000  did  not  become  due  until 
some  time  after  said  asdgnment;  that  June 
28,  1892,  the  plaintiffs  petitioned  the  circuit 
oourt  to  allow  the  said  94.409.68  to  be  set 
off  against  the  amount  due  from  the  plaintiffs 
to  said  bank  upon  said  Ato  notes,  aggre- 
gating the  amount  of  97i355.60;  that  the  as- 
signee answered  said  petition,  and  on  the 
trial  tiiereof  the  court  foimd,  in  addition  to 
■Oie  facts  stated,  and  as  oondu^us  of  law, 
tliat  the  plaintiff^  were  entitled  to  have  al- 
lowed, as  a  set-off  against  the  $4,198.90  so  on 
deposit,  the  amount  due  prior  to  said  as- 
slgnment  on  said  notes,  to  wit,  tbe  sum  of 
93357J22,  leaving  a  balance  due  to  the  plain- 
tiffs upon  such  deposits  of  the  sum  of  9S41.- 
74,  and  that  the  plaintiffs  were  also  enti- 
tled to  have  alk>wed  as  an  offset  on  their 
three  notes,  aggreffatlng  the  amount  of  94,- 
000,  which  did  not  mature  until  after  said 
assignment,  the  sidd  sum  of  947.50  so  held 
in  tmst  by  the  bank  to  pay  insurance  and 
said  sum  of  $103.22  so  held  In  trust  by  the 
bank  for  collection,  niJiiriTiff  an  aggregate  of 
9210.  "ra,  bat  that  the  plaintiff  was  liaUe  to 
pay  the  balance  of  said  $4,000,  with  the  in- 
terest from  tiie  time  said  notes  respectlTely 
matured,  to  the  assignee,  and  that  the  as- 
signee was  only  liable  to  pay  to  the  plaln- 
tUTs  their  pro  rata  share  of  the  said  9841.74, 
being  the  balance  of  said  deposits;  and  the 
oourt  ordered  judgment  acowdlngly.  From 
that  order  the  plalnUffb  bring  this  ap[>eal. 

Goldberg  it  Hoxle  and  Turner  &  Timlin, 
for  appellants.  Sohmitz  &  Kirwan  and  O. 
G.  Sedgwick,  tar  reepondent 

OASSODAT,  J.,  (after  stating  tbe  flurts.) 
It  is  claimed  Hut  the  appeal  should  be  dis- 
missed because  It  was  not  taken  "within 
thirty  days  from  the  entry  of  the  order,"  as 
required  by  tbe  statute.  Section  1699.  It  is 
true  that  section  prorides,  in  effect  that  sucfa 
appeal  shall  not  be  takm  after  the  expiration 
of  such  30  days.  Here  tbe  order  Is  dated 
October  15,  1802,  and  was  entered  October 
21,  1802,  and  it  is  titers  stated  to  be  as 
and  fbr  Si^tembw  19»  1882.   The  faet  la 


that  the  order  so  Altered  was  a  modlfica- 
tkMi  of  a  prior  order  of  such  former  date. 
This  appeal  was  perfected  Novnnber  12. 1802, 
which  was  within  30  days  from  the  entry  of 
the  order  appealed  from,  and  henoe  was  with- 
in the  time  prescribed  by  the  statute.  At 
the  time  tbe  bank  assigned  to  the  def»id- 
ant  it  was  Indebted  to  the  plaintiffs,  as  men- 
tioned In  the  foresting  statem^t,  and  such 
indebtedness  was  then  doe  and  payable. 
At  the  same  time  the  i^aln tiffs  were  In- 
debted to  the  bank  in  a  large  amount,  a 
part  of  which  bad  become  due  and  payable 
before  tbe  making  of  sncb  assignment,  and 
the  balance  thereof  did  not  become  due  and 
payaMe  until  after  the  malUng  of  such  as- 
signment The  trial  oourt  allowed  the  plain- 
tiffs to  set  off  so  much  of  their  indebtedness 
as  became  doe  before  the  assignment,  but 
refused  to  allow  such  set-off  as  to  any  por- 
tion of  their  Indebtedness  which  became  due 
after  the  making  of  the  assignment.  The 
cfMrrectziess  of  such  ruling  is  the  important 
question  presented  for  determination.  Un- 
doubtedly the  rij^ts  of  ibB  creditors  and 
debtors  of  an  insolvent  assignor,  as  to  set- 
offs, become  fixed  Immedlatdy  upon  the  com- 
pletion of  the  assignment,  in  analogy  to  the 
role  applicable  to  debtors  and  creditors  In 
the  case  of  a  deceased  insolvent  Bank  t. 
Hicks,  67  Wis.  192,  30  N.  W.  Bep.  234.  Ac- 
oonUn^y  it  has  been  held  this  court  that 
"a  bank  cannot  set  off,  agahist  a  depoMt  to 
the  credit  of  an  assignor  for  tbe  benefit  of 
creditors,  a  note  held  by  It  against  him,  bat 
not  due  at  the  time  of  the  assignment"  Cai- 
man T.  Bank,  77  Wis.  501,  46  N.  W.  Rep. 
881.  For  the  reasons  tor  the  rule  see  the 
oi^on  of  Mr,  Justice  Orton  in  Ihe  case  last 
dted.  To  the  same  effect  is  the  dedslon  of 
this  court  in  Klnsey  v.  Ring.  (Wis.)  53  N.  W. 
Rep^  842;  and  see.  also,  Fera  t.  Wlckham, 
135  N.  T.  223.  31  N.  B.  Bep.  1028.  The  case 
at  bar  differs  widely  from  that  class  of  cases, 
and  turns  upon  a  diffraent  principle.  Here 
It  was  not  the  Indebtedness  ot  the  insc^vent 
debtor  that  was  not  due  wben  the  assign- 
meat  was  made,  but  a  portion  of  the  Indebt- 
edness from  the  plain tlfCs  to  tbe  assignee  of 
the  insalvakt  debUHr.  An  asdgnee  et  su<di 
InsolTent  debtor  lus  no  authority  to  waive 
the  time  of  credit  secured  fbr  the  sole  ben- 
efit of  his  asdgnor,  and  pay  a  debt  not  due, 
with  credits,  or  the  avails  of  credits  which 
are  due  to  the  aatfgnor  at  the  time  of  making 
the  asdgnment  for  to  do;  so  would  tud  to 
prejudice  the  creditors  ct  the  Insolveat's  es- 
tate; but  a  debtor  to  snch  estate^  whose 
debt  was  not  due  at  the  time  of  the  ■"a^^'ng 
of  sudh  assignment  has  the  authority  to 
waive  the  time  of  credit  wbi^  ^ras  secured 
for  his  own  braeflt  and  pay  the  same  at 
once  in  numey,  or  by  way  of  set^rfC  of  the 
amount  due  him  from  such  estata,  Tbia  rule 
Is  firmly  settled  In  other  states,  and  baa 
in  effect  bem  sanctioned  by  this  court  Und- 
say  T.  JwAsMt,  2  Paige,  681;  Smith  t.  Fdr 
ton,  43  N.  Y.  410;  Smith  v.  Fox,  48  N.  Y. 
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«74:  RoltiBohnd  T.  Mack.  115  N.  T.  1,  21 
X.  K.  Rep.  72G;  ^charda  t.  La  Tourette, 
110  X.  T.  54,  23  N.  E.  Rep.  631;  McOagg  t. 
Woodman.  28  HL  84.  The  case  last  cited  la 
very  much  UlLe  the  one  at  bar,  and  It  was 
held  that  "v^ere  a  party  has  funds  depos- 
ited with  a  banker,  who  holds  the  promis- 
sory note  of  the  deposits,  the  latter  may 
Insist  that  his  note  shall  be  satisfied  out  of 
the  defwalt,  although  the  banker,  before  the 
note  became  due.  had  Toluntarily  assigned 
all  of  his  effects  for  the  benefit  <^  creditors." 
So,  In  Smith  t.  Feltcm.  supra.  It  was  held 
"that  the  amount  of  a  partnership  deposit 
with  an  Insolvent  banker  was  a  proper  >ub- 
ject  of  set-off  In  an  action  brought  by  the 
as^gnee  in  trust  for  credltws  of  suc2i  bank- 
er, on  a  note  held  by  tlie  banker,  made  by 
cne  of  the  partners,  and  indorsed  by  the 
other  for  partnership  purposes,  although  such 
note  was  not  due  at  the  time  of  the  asstgn- 
menL"  As  pointed  oat  by  Chancellor  Wal- 
worth In  Lindsay  v.  Jackson,  supra,  and  In 
the  oplnloos  of  the  courts  in  some  of  the 
other  casea  dted.  a  court  of  equity  will  per- 
mit such  equitable  set-off  whenever  Justice 
requires  it,  even  in  a  case  not  coming  within 
tiie  statute  of  set-offa  Thus,  it  has  been 
held  by  this  court  that  "a  judgment  against 
an  insolvent  firm  is  a  good  eqidtable  set-off 
to  a  debt  to  one  of  the  partners  from  the 
Jud^ent  creditor  of  his  asidgnee."  Sel- 
igixiann  t.  aothlng  Co.,  69  Wis.  410.  34  N.  W. 
Bep.  2H2.  We  are  forced  to  conclude  that 
the  plaintiffs,  or  petitioners,  were  entitled  to 
the  set-off,  as  prayed.  The  order  of  the  cdrcuit 
oonrt  is  reversed,  and  the  cause  is  remanded 
tor  further  proceedings  according  to  law. 


TALLET  LX7UBBR  CO.  T.  HOGAN  et  al. 
(Supreme  Court  of  WIscondn.    May  23,  1893.) 

TaiAL  —  ExcBPTioN  TO  PnfDixe  —  FAirniiB  to 
Hakb— AssiOKMBXT  FOR  BsKsriT  OF  Crbuitors 
— Right  of  Assionkb  to  Uaitttaiv  Actioxs. 
L  TfaouRb  there  Is  no  exceptfou  to  the 

flodloK  of  the  court,  an  exception  to  an  er- 

roDeoua  refusal  to  find  is  available  as  ground 

fcir  reversal. 

2.  Under  Laws  18S2,  c  170,  Laws  1883, 
c  &t9.  and  L«wb  1885,  c.  292.  relating  to  as- 
riKnments  for  the  benefit  of  credittffs,  wblcb 
five  the  asdgnee  the  right  to  malntaii^  actions 
to  avoid  trausfers  fraudulent  aa  to  creditors, 
the  riffht  of  the  assi^ee  is  exclusive,  and  a 
creditor  cannot  sue  the  debtcn*  and  garnish  a 
mortftaxee  of  chattels  who  collusively  withheld 
the  mortgage  from  record  In  ordw  to  sastalD 
the  mortgagor's  credit 

3.  The  fact  that  the  prosecution  of  a  caose 
of  action  would  not  benefit  all  the  creditors, 
bat  only  a  part,  is  immaterial. 

Appeal  from  circuit  court.  La  Crosse  coun- 
ty; A.  W.  Newman,  Judge. 

Action  by  the  Valley  Lumber  Company 
against  Donald  A.  McDonald  and  Charles 
M.  McDonald,  partners  as  McDonald  Bros. 
James  J.  Hognn  was  garnished  by  plaintiff. 
Judgmmt  was  rendered  against  defendants 
•nd  the  gumiahee,  and  the  latta  appeals. 
Rsversed  as  to  garnishee. 


The  other  facts  fully  appear  tn  the  follow- 
ing statement  by  PINNEY,  J.: 

The  defendant  Hogan  was  summoned  by 
the  plaintiff  in  this  action  as  garnishee  of 
Donald  A.  McDonald  and  Charles  M.  Mc- 
Donald, partners,  etc.,  and  as  b^ng  Indebted 
to  them,  and  having  possession  and  control 
of  property  belwging  to  tbcm.  Judgment 
was  rendered  against  the  prtnclpnl  debtors, 
and  the  sole  question  was  whether  the  de- 
fendant Hogan  was  liable  to  the  plaintiff  as 
garnishee  uptm  the  following  facts,  namely: 
On  the  14th  of  October,  1891.  the  defend- 
ants McDonald  Bros,  mortgaged  lumber  then 
In  their  possesidon.  of  the  value  of  f 11,000, 
to  the  garnishee,  Hogan,  to  secure  a  debt 
of  $10,000  and  interest,  and  at  the  time  It 
was  agreed  between  them  that  the  mort- 
gage should  not  be  put  upon  the  record  except 
on  failure  of  McDonald  Bros,  to  pay  the 
notes  it  was  given  to  secure  at  their  ma- 
turity, 30  and  60  days  from  said  dat&  The 
indebtedness  to  the  plaintiff  upon  which  Its 
judgment  was  roidered  against  McDonald 
Bros,  was  a  loan  of  95,000,  obtained  by  them 
from  the  plaintiff  NoTcmber  23, 1891,  In  good 
faith,  and  upon  the  faith,  strength,  and  rep- 
resentation that  their  property  was  not  in- 
cumbered. On  the  17th  day  of  December, 
1891,  Hogan  filed  his  mortgage,  and  took  pos- 
session of  the  property  covered  by  it,  and 
has  ever  since  held  it.  The  plaintiff  had  no 
notice  of  the  existence  of  the  mortgage  when 
it  made  the  loan  to  McDonald  Bros.,  nor 
until  it  was  so  filed,  and  the  mortgage 
was  kept  from  the  record  to  prevent  any 
injury  to  the  credit  of  McDonald  Bros.  The 
court,  as  a  comduslon  of  law  upon  these  facts, 
held  that  the  mortgage  to  the  defendant 
Hogan  of  October  14,  1891,  was  Told  as  to 
the  plaintiff,  and  gave  Judgment  charging  the 
latter,  as  garnishee,  for  the  lumber  so  taken 
by  him  under  his  mortgage.  From  a  bill 
of  exceptions  It  appears  that  McDcHiald  Broa 
executed  to  George  H.  Bay  a  general  assign- 
ment, which  Vras  filed  In  the  office  of  the 
clerk  of  the  circuit  court  of  La  Crosse  county 
on  the  17th  day  of  December.  1891,  four 
hours  after  the  garnishee  defendant  so  filed 
his  mortgage  and  took  possession  of  the  lum- 
ber, and  he  requested  the  court  to  rule  that 
the  action  should  be  brought  only  by  the  as- 
signee, or  in  Us  name,  for  the  b^iefit  of  cred- 
itors, and  that  the  present  actl<Hi  should  be 
dismissed,  but  the  court  declined  to  so  rule, 
and  exception  was  taken  by  Hogan.  The  as- 
signment was  given  in  evidence,  but  no  find- 
ing was  made  in  respect  to  it,  and  no 
exception  was  taken  to  the  finding.  The 
garnishee  appealed  from  the  Judgment 

niomas  A.  Dyson  and  Lnak,  Bmin  ft  Stad- 
ia, for  appellant  B.  G.  Hlgbee,  for  re- 
spondent 

PINNEY,  J.,  (alter  stating  the  facts.)  1. 
It  is  contended  on  behalf  of  the  respondent 
that  as  the  finding  of  the  court  contains 
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All  tiie  fliete  necenaxT  to  dutrse  ttie  gar- 
nlBheo,  and  does  not  moke  moitltni  of  tbe 
geoead  aaslgimient  to  Ray,  and  as  no  excep- 
tion was  taken  to  tbe  finding,  the  record 
4oeB  not  present  any  queallmk  ftn*  review, 
and  that  the  Judgment  mtut  tw  affirmed. 
The  facts  stated  In  the  Wll  of  exceptions,  and 
the  request  that  the  court  ahonld  rule  that 
the  action  ahonld  have  been  brought  only 
by  the  assignee,  aa  well  aa  die  exception 
Co  the  refnsal  of  the  court  to  00  role  or 
find,  have  been  made  and  are  a  part  ctf  ttia 
record,  as  well  aa  the  finding  of  the  court 
The  request  waa  snbstantlaUy  to  find  that 
tipon  all  the  evidence  the  action  could  not 
be  maintained,  and  the  ezceptli«  to  Its  de- 
dal luresentB  tbe  question  wheUier  xKpaa  tbe 
wlude  record  the  plaintiff  was  entlQed  to 
t>ilng  and  maintain  tite  aetton.  Although 
there  may  be  no  exception  to  the  flodlng,  an 
■erroneous  refnsal  to  find  may  be  excepted 
to  and  made  avallaUe  aa  ground  for  reversal 
■of  the  Judgment 

2.  It  Is  provided  by  the  statute  (diaptw 
SO;  I  1693,  Sanb.  ft  B.  St)  that  "tbe  circuit 
«ourt,  or  Ibe  Judge  fbareot  In  vacation,  shall 
have  the  snpervMon  at  Ibe  proceedings  In 
all  voluntary  asslgumenta  made  under  the 
provtslons  of  tliis  clmpter,  and  may  make  all 
cecessary  orders  for  the  execution  of  the 
-same."  This  chapter  provides,  In  substance, 
that  the  assignment,  with  Ixtnd  of  the  as- 
irignee,  together  with  an  inventory  of  assets 
and  list  of  creditors,  Is  to  be  filed  with  the 
<leA  of  tbe  circuit  court  of  the  county  where 
tbe  assignor  reeides.  Notice  Is  to  be  given 
<ff  the  making  of  the  assignment  to  nil  cred- 
itors of  tbe  assignor  to  file  their  claims  by  a 
day  named,  or  be  barred  from  all  dividends; 
and  the  merits  of  any  claim  may  be  litigated 
apon  objections  filed,  and  a  trial  by  Jury 
may  be  bad,  and  an  appeal  taken  from  the 
order  made  thereon  to  the  supreme  court 
-Creditors  not  filing  their  claims  may  be 
barred,  and  debts  to  become  due,  as  well  as 
debts  due,  may  be  allowed  with  rebate  of 
Interest  to  the  time  of  making  dividend, 
which  the  assignee  may  pay,  or  It  may  be 
ordered  by  the  court;  and  the  accounts  of 
the  assignee  are  to  be  settled  upon  notice 
tKfore  the  court  when  the  assignor  may  file 
his  petition  therefor,  and  obtain  a  discharge 
from  his  debts,  as  provided  by  chapter  385, 
p.  541,  Laws  1889.  Chapter  170,  p.  506, 
Laws  1882,  provides  that  In  all  cases  of 
voluntary  assignments  made  for  the  benefit 
of  creditors  "the  assignee  or  assignees  shall 
be  considered  as  representing  the  rights  and 
Interests  of  the  creditors  of  tbe  debtor  or 
debtors  making  the  assignments,  aa  against 
all  transfers  and  conveyances  of  property 
which  would  be  held  to  be  rraudulent  or 
void  as  to  creditors,  and  sliall  have  all  tlio 
rights  which  such  creditors  would  have  to 
bring  and  maintain  an  action  to  avoid  such 
fraudulent  conveyances  and  transfers."  In 
Vernon  v.  Upson,  60  Wis.  423,  19  N.  W.  Rep. 
400.  it  waa  said  that  this  statute  "makes  the 


aarignee  the  reiffeaetttaflve  of  eredlUirs  Id 
respect  to  all  frandnlent  tranafen  of  prop- 
erty by  the  assignor,  and  gives  the  assignee 
tbe  ligbt  to  maintain  actions  to  senid  the 
seme.'*  Cbapter  348^  pu  30Ul  Iaws  1883,  was 
enacted  to  prohibit  debtors  giving  prefer- 
ences, and  to  secure  the  equal  dlstribation 
of  pn^rty  aadgned  for  the  boieflt  itf  cred- 
itors, and  the  assignee  In  any  aucb  assign- 
ment Is  granted  "all  tbe  powers  tfaerennder 
neceeaary  to  Inatltnte  any  action  or  proceed- 
ing to  set  aaide  and  avoid  any  levy,  aale, 
mortgage^  hypothecation,  lien,  or  other  secu- 
rity" named  in  tbe  act  In  Batten  v.  Smith, 
e2  Wis.  82,  96,  22  N.  W.  Rep.  842,  in  speak- 
ing of  tbe  two  acts  dted,  this  court  said  that 
"under  Ibe  law  as  it  now  stands,  tlSSSJ  an 
assignee  fw  Ibe  benefit  of  fxedltors  stands 
in  very  much  tbe  same  attitude  and  la  pos- 
sessed of  quite  similar  powers  to  an  assignee 
in  bankruptcy  under  the  act  of  congress  of 
1867.  By  Ibeae  pm  nctat  enactments  tbe 
legislature  have  manifested  the  purpose  of 
upholding  general  asslgnmenta  so  made  for 
the  benefit  of  all  the  creditors  of  the  assign- 
or, and  to  prevent  all  Indirect  methods  of 
obtaining  any  preference  throu^  ttie  active 
agency  of  the  debtor  at  any  time  during  the 
CO  days  immediately  preceding  the  assign- 
ment and  to  enable  tbe  assignee,  aa  the 
r^resoitatlve  of  sudi  creditors,  to  avoid 
such  Dlegal  transfers,  and  to  recover  back 
for  their  benefit  the  proper^  so  fraudulently 
disposed  of  by  the  assignor."  In  Kloeckner 
V,  Bergstrom.  67  Wis.  197,  30  N.  W.  Rep. 
118,  and  Charles  Bamnbacb  Co.  v.  Miller,  C7 
Wis.  449,  30  N.  W.  Rep.  850.  It  was  held 
that  an  assignee  for  the  benefit  of  creditors 
does  not  take  title  to  property  fraudulently 
conveyed  by  tbe  assignor  prior  to  the  assign- 
ment and  that  such  assignee  could  not  main- 
tain replevin,  or  an  action  for  the  conversion 
of  such  property,  but  coifid  only  attack  such 
prior  fraudulent  transfer  or  conveyance  as 
the  representative  of  the  other  creditors  by 
"an  action  In  equity  to  avoid  such  fraudulent 
transfers,  and  subject  the  property  so  fraud- 
ulently transferred,  so  far  as  may  be  neces- 
sary, to  the  execution  of  the  trusts  of  the 
assignment"  In  this  condition  of  the  law. 
chapter  202,  p.  262.  Laws  1883,  (Sonb.  &.  B. 
St  §  1603b.)  was  enacted,  by  which  it  Is  pro- 
vided that,  "whenever  an'  Insolvent  debtor 
has  made  any  conveyance  or  transfer  of  his 
property,  with  Intent  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  conveyance,  trans- 
fer, or  charge  upon  his  property,  which  Is 
void  by  reason  of  being  preferential  or  oth- 
erwise, and  shall  thereafter  make  a  general 
assignment  for  the  benefit  of  his  creditors,  if 
the  assignee  named  in  such  assignment  shall 
neglect  for  sixty  days  after  the  dellv«7 
thereof  to  Institute  proper  suit  to  vacate 
such  fraudulent  or  prefepentlal  conveyance, 
transfer,  or  charge,  it  shall  be  lawful  for 
any  creditor  of  the  assignor,  having  flntt 
proved  his  claim  as  required  by  law,  to  in- 
stitute and  prosecute  to  Judgment  any  audi 
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niit  In  tbe  name  of  the  assignee  and  for  hla 
benefit,  upon  giving  to  the  assignee  bond  in 
tbe  sum  of  one  thousand  dollars,  with  suf- 
ficient surety,  resident  In  this  state,  to  hold 
said  assignee  harmless  from  said  loss,  costs, 
or  expense  to  arise  or  accrue  to  him  in  case 
said  suit  shall  be  decided  adveraely  to  him. 
In  case  of  recoTer;  in  such  action  the  credit- 
or BO  prosecuting  the  same  shall  be  allowed 
out  of  the  estate  all  rraaonable  costs  and 
charges  which  he  has  paid  or  become  liable 
for  in  respect  to  the  prosecuting  of  said 
suits,  the  same  being  for  the  common  benefit 
of  the  creditors;  such  costs  and  expenses  to 
be  determined  by  the  court"  It  wUl  be  seen 
from  this  general  statement  of  the  statutes 
that  two  general  purposes  are  contem* 
plated,  and  sought  to  be  accomplished, 
nam^,  the  prohibition  of  preferences,  and 
an  orderly,  Hygteniatlc  administration  of  the 
estate  of  the  assignor  by  an  assignee  under 
the  direction  and  control  of  the  circuit  court, 
having  plenary  equity  powm  which  may  be 
exercised  in  a  summary  way  subject  to  ap- 
peal, and  the  proceeding  may  culminate  in  a 
discharge  of  the  assignor  from  tkls  debts. 
The  purpose  of  the  proceeding  la  to  get  In 
all  the  property  and  property  rights  of  tha 
assignor,  and  exwdse  all  the  ri^ts  of  his 
creditors  In  respect  thereto,  and  convert  the 
same  tnto  money,  and  distribute  the  same  as 
equally  as  may  be,  through  the  assignee, 
under  the  authority  of  the  conrt.  It  would 
be  contrary  to  the  idaln  purpose  and  spirit 
of  the  law  ft>r  each  individual  creditor  to  at 
tempt  to  litigate  and  eftforce  in  his  own 
name  rl^ts  which  tbe  law  contemplates 
shall  be  litigated  and  enforced  only  by  or  In 
the  name  of  the  assignee.  Any  other  course 
would  be  productive  of  those  preferences 
wfalcli  the  law  Is  designed  to  prevent  in  the 
administration  of  the  estate  of  the  asslsuor, 
and  would  lead  to  a  multlpIicitT  of  suits  and 
needless  litigation,  as  wdl  as  embarrassment 
and  delay,  whldi  the  effects  of  the  as- 
signor wooM  be  bi  a  large  degree  wasted  by 
ounecessaty  cMts  and  diai^es.  It  was  not 
intended  that  the  ri^ts  <tf  the  assignee,  who 
rppreaokts  the  creditors  as  provided  In  the 
statute,  should  be  brought  In  conflict  with 
rl^ta  asserted  by  Individual  creditors,  and 
that  they  should  be  allowed  to  woriE  at  cross 
purposes  to  Um,  which  would  be  productive 
of  conflict  and  contusion.  The  framets  of 
the  statutes  intmided  them  to  operate  as  a 
iinlf<niD  system,  and  could  not  have  contem- 
plated Budi  a  result.  A  careful  considerar 
ticm  ot  these  acte,  whldi  are  in  pari  materia, 
and  must  therefore  be  construed  together, 
and  as  constltutlnB  a  consistent  ^tenu  has 
sittlsfled  us  that  tiie  Importent  righto  of  ac> 
tlon  wUcta  the  assignee  may  exercise  under 
this  statute  were  Intended  to  be  exclusive, 
and  not  cumulative  to  those  of  lodlvldual 
ereditofi^  and  which.  If  exercised  and  put 
In  nse^  would  so  far  defeat  the  plntn  pur- 
poses of  the  statute.  Evidently  tbe  right  of 
action  (tf  the  assignee  must  take  the  place 
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of  and  endude  that  of  the  several  creditors 
in  these  respects.  They  cannot  be  consider- 
ed as  consistent  or  concurrent  rights,  for  the 
rl^t  of  action  of  the  creditor  looks  to  the 
application  of  the  fruits  of  his  action  exclu- 
sively to  tbe  payment  of  his  own  debt,  and 
to  obtaining  an  advantage  and  priority  over 
all  other  creditors;  and  the  results  of  the 
action  of  the  assignee  are  required  to  be  ap- 
plied to  the  benefit  of  the  creditors  gener* 
ally.  The  rlsAts  of  the  Individual  creditor 
are  folly  secured  against  want  of  action  by 
the  assignee,  by  allowing  the  creditor,  uiwn 
the  terms  prescribed  In  section  16Ktb,  to 
Institute  and  prosecute  to  judgment  the 
proper  action  in  the  name  of  the  assignee; 
and  this  of  itself  implies  a  denial  of  the  right 
to  sue  in  respect  to  the  causes  of  action 
specified  in  the  stetute  In  his  own  name.  It 
Is,  however,  urged  that  this  construction 
should  be  allowed  only  where  the  cause  of 
action  will.  If  put  in  force,  operate  to  the 
common  benefit  of  all  the  creditors;  and 
that,  as  the  chattel  mortgage  In  question  is 
void  only  as  to  the  plaintiff  and  others  who 
became  creditors  of  McDonald  Bros,  while 
It  was  coUuslvely  withheld  from  record,  and 
so  affects  only  a  doss,  or  perhaps  but  one, 
ct  tbsir  creditors,  therefore  the  case  Is  not 
within  tiie  statute.  The  same  reasons  exist 
lor  a  fair  and  equal  application  of  the  pro- 
visions at  the  act  and  distribution  of  the  ef- 
fects to  be  raoUxed  for  a  dass  as  for  all  the 
general  (xeditots  <tf  tbe  assignor,  and  trans- 
actions whidi  are  void  as  to  the  class,  as 
preferential  or  otherwise,  are  clearly  within 
the  meaning  of  the  law.  Hie  principal  or 
greater  power  contalna  the  less.  Nor  should 
the  operation  and  effect  of  this  r^nedlal  act 
be  unduly  narrowed  and  restrained  by  the 
imvlslons  added  In  respect  only  to  the  ooste 
of  actions  prosecuted  by  a  creditor  in  the 
name  of  the  assignee,  and  not  to  actions 
prosecuted  by  the  astignee.  As  a  matter  of 
course,  the  assignee  will  be  allowed  the 
ooste  of  all  actions  prosecuted  by  him  out  of 
the  general  fimd,  whether  suooessful  or  not, 
and,  If  a  special  fund  results,  or  is  Increased, 
thm  out  of  that  fund.  A  creditor  can  have 
coste  only  In  case  he  Is  successful,  and  out 
of  ttie  general  fund.  If  it  to  Increased;  and  If 
the  resnlt  Is  fbr  the  benefit  of  a  less  number 
than  an  the  crediting,  then  It  Is  within  the 
spirit  and  meaning  of  the  act  that  tbe  eoste 
shall  be  charged  to  the  fund  ^t^ch  Is  the  re* 
suit  of  the  action.  It  Is  argued  that  the 
present  case  Is  not  within  the  stetote,  be- 
cause it  presente  a  question  of  estoppel 
merely,  resulting  In  favor  of  the  plaintiff  by 
the  collusive  withholding  of  tbe  mortgage 
from  McDonald  Bros,  to  Hogan  from  the 
record,  and  the  oise  of  Pappr  Co.  v.  GueU' 
ther.  67  Wis.  101,  30  N'.  W.  Rep.  298,  18 
relied  on.  But  It  is  evident  that  the  estop- 
pel in  that  case  was  founded  on  and  by 
reason  of  fmud.  It  was  held  In  Hnngerford 
V.  Earle.  2  Vem.  2(11,  npprovcd  by  Chancel- 
lor Kent  in  Ulldrcth  v.  Sands,  2  Johns.  Oil. 
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*48,  'iiiat  a  deed  not  at  first  fraudulent  may 
afterwards  become  so  by  being  concealed,  or 
not  pursned,  by  which  means  creditors  are 
drawn  in  to  lend  their  money;"  and  Smythe 
T.  Sprague.  149  Mass.  S12,  21  N.  E.  Rep. 
883,  dted  by  respond^ts*  counsel,  recognizes 
the  law  to  be  that  a  mere  failure,  not  collu- 
sive, to  record  a  deerl,  renders  it  construct- 
ively fraudulent  as  to  subsequent  pur- 
cliasers  or  creditors.  That  the  facts  may 
give  rise  to  a  personal  right  of  estoppel  falls 
short  of  showing  that  the  collusive  with- 
holding of  the  cliattel  mortgage  from  record 
did  not  render  It  fraudulent  as  to  all  credit- 
ors misled  thereby,  bo  as  to  bring  it  within 
the  category  of  conveyances,  transfers,  or 
cliarges  upon  the  property  of  the  assignor, 
"void  by  reason  of  being  preferential  or  oth- 
prwise,'*  and  which  are  mentioned  In  the 
statute  as  'fraudulent  or  preferential." 
BlennertiasBett  v.  Sherman,  103  U.  S.  100, 
117;  Bluclvman  v.  Preston,  123  HI.  381,  385, 
15  N.  G.  Rep.  42;  Bank  t.  Housman,  6 
Paige,  026.  We  therefore  hold  that  the  cause 
of  action  in  question  could  be  prosecuted 
only  by  the  assignee,  or  in  his  name,  for 
the  benefit  of  creditors.  The  conclusion  at 
which  we  have  arrived  Is  supported  by  de- 
cisions in  other  states  under  statutes  of  sim- 
ilar scope  and  purpose,  (Root  v.  Potter,  59 
Mich.  498,  20  N.  W.  Rep.  682;  AngeU  v. 
Plckard,  61  Mich.  661.  28  N.  W.  Rep.  680; 
Sweetzer  v.  Higby.  63  Mich.  13,  29  N.  W. 
Hep.  506;  Manufacturing  Co.  v.  Langdon,  44 
Minn.  39,  46  N.  W.  Rep.  310;  Baker  v.  Pottle, 
48  Minn.  479,  51  N.  W.  Rep.  383.)  and  Is  not, 
we  think,  in  conflict  with  Brown  t.  Brabb,  67 
Mich-  17,  34  N.  W.  Rep.  403.  The  judgment 
of  the  circuit  oourt  Is  reversed,  and  the  cause 
is  remanded,  with  directions  to  dismiss  the 
action  as  to  the  appellant  Hogan. 


BLAOK  RIVER  IMP.  CO.  v.  HOLWAT  et  ml. 

(Snpreme  Court  of  WisconsiD.   May  23,  1893.) 

Looa  AMD  Loooixe  —  Action  bt  Improvbubmt 
CoMPA?ir  roB  Tolls— Pleadiko — Countebclaim 

— ESTUPPBI.. 

1.  Plaintiff  company.  In  an  action  ta  recov- 
er tolls  for  driving  logs,  alleged  its  tncorpora* 
Uon;  that  it  made  expenditures  in  improTing 
a  uamed  river,  and  prescribed  tolls  woicb  it 
required  owners  of  ioza  to  pay;  that  durinfC 
the  years  1886.  1887,  1888.  and  1880,  defend- 
ant's decedent  was  a  stockholder  in  said  com- 
pany, and  during  the  years  1887  and  18SS  was 
B  director,  and  had  knowledge  of  the  tolls, 
and  during  all  such  years  paid  tolls  so  fixed; 
that  in  April,  1890,  the  executive  committee 
fixed  the  toll  for  1890,  which  was  subsequently 
adopted  by  the  board  of  directors;  that,  in  the 
season  of  1S!>0,  decedent,  with  such  knowledge, 
drove  a  stated  number  of  feet  of  logs;  that 
in  April,  1891,  the  board  of  directors  pre- 
scribed tolls  for  1891:  and  that.  Id  said  season, 
decedent  drove  a  stated  quantity  of  logs.  The 
amount  for  which  decedent  was  indebted  for 
each  season  was  alleged.  The  answer  denied 
the  existence  of  the  corporation;  that  decedent 
was  a  stockholder  prior  to  December  13,  18S0; 
that  ha  was  a  stocKholder  exceeding  the  noml- 
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nal  vain*  of  f2,605.10;  any  knowledge  of  the 
fixing  of  tolls  prior  to  May,  1891,  and  the  ratifi- 
cation thereof  by  the  board  of  directors.  It 
denied  that  plaintiff  ran  any  logs  of  defendant 
since  1888,  and  each  and  every  allegation  of  the 
complaint  not  specifically  denied,  except  that 
decedent  owned  a  large  qsantity  of  logs  on  the 
river  during  the  time  mentioned,  and  that  ht- 
was  a  stockholder  from  188U  to  1S90.  Bel<i. 
that  since  the  general  denial  covered  all  allega- 
tions of  the  complaint  in  respect  to  decedent 
running  logs  by  the  assistance  of  the  ImproTe- 
ment  iu  the  years  ISIH)  and  1891,  and  the  tolls 
on  the  same,  and  the  amount  di«eof,  and  in 
respect  to  the  Iminovement  of  the  river  hj 

Klaintiff,  and  wiuee  the  ratlflcatlon  of  the  tolls 
1  1890  by  the  hoard  of  directors  was  denied, 
the  answer  should  not  have  been  stricken  out 
as  frivolous, 

2.  An  action  by  a  river  Improvement  com- 
pany to  recover  tolls  on  logs  driven  on  the  river 
improved,  being  in  Its  nature  an  action  of  ns< 
sumpalt,  damages  sustained  daring  the  years 
the  services  were  rendered,  by  the  owner  of  the 
logs,  in  consequence  of  the  company's  failure 
to  perform  its  obligations  nnder  Its  charter, 
and  running  booms  entirely  across  the  river, 
and  closing  iMoms,  and  delaying  the  rnnning 
of  logs  by  such  owner,  are  a  proper  subject  of 
oonnterclaim. 

3.  Where  the  charter  of  a  river  improve- 
ment company  required  tolls  for  driving  logs 
to  be  fixed  by  the  directors,  it  is  snfBdttit  ttut 
they  are  fixed  by  an  executive  committee,  and 
ratified  by  the  board  of  directors. 

4.  Where,  In  an  action  by  a  river  im- 

fipovement  company  to  recover  tolls  for  driving 
OKB.  it  Is  alleged  and  admitted  that  the  owner 
of  the  h^s  was  a  stockholder  in  the  company, 
and  had  received  dividends  on  his  stock,  defend- 
ant is  estopped  to  insist  that  the  company  has 
no  corporate  existence  because  of  the  uncon- 
stitutionality of  an  act  extending  the  time  for 
the  expiration  of  its  charter. 

5.  Defendant  is  also  estopped  by  eonnter- 
claimlng,  and  asking  judgment  fyr  damages 
against  plaintiff  as  a  corporation. 

Appeal  from  circuit  court,  Ia  CroBse  coun- 
ty; A.  W.  Newman,  Judge. 

Action  by  the  Black  River  Improvement 
Company  against  Jessie  M.  Holway  and  oth- 
ers, administrators  of  Nymphus  Holway,  de- 
ceased. From  a  judgment  for  piy^nwiT,  de- 
fendants appeaL  Reversed. 

M.  P.  Wing  and  WlnUer,  Flanden^  BmlUi, 
Bottum  &  Vilas,  for  appellants.  LoBcgr  & 
Woodward  and  B.  O.  Higbee,  for  respond- 
ent 

ORTON,  J.  Thic  action  ts  brongbt  by  the 
pinfntnf  company  against  the  deffindanta, 
as  admlnlstraton  of  Uie  estate  of  Nymphus 
Ifolway,  deceased,  to  Teeorer  tolls  tor  tbe  use 
of  the  works  of  sold  company  in  driving  logs 
on  tbe  Blade  tlver  In  the  years  of  1880  and 
1891.  The  defendants  answered^  and  set  up 
a  counterclaim  to  the  action.  The  compa- 
ny plaintiff  moved  to  strike  out  the  answer 
cm  the  gronnds  at  iis  frivolousness,  and  Irrel- 
evant^,  and  demurred  to  the  counterclaim  on 
the  groonds  that  the  matters  therein  are  not 
pleadable  as  a  .  connterdalmi  and  that  It 
does  not  state  fticts  sufficient  to  constitute 
a  cause  of  action.  The  court  sustained  both 
the  mottou  and  the  demnrrer,  and  tbB  de- 
fendonts  have  appealed  from  both  of  said 
orders.  The  complaint  states,  substantlaUy. 
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the  f (flawing  facts:  The  plalntUC  company 
was  organized  and  exists  under  and  by  vir- 
tue of  chapter  84  of  the  PriTate  and  -Locai 
Laws  of  1H64,  and  an  amendment  thereof 
by  chapter  447  of  the  Private  and  Local 
Laws  of  1866,  and  an  amendment  thereof, 
extended  the  time  of  its  continuance,  by 
chap^  2flS  of  the  Laws  of  1882.  During  the 
j-ear  1804  more  than  200  shares  of  Its  capital 
Mtock  were  subscribed  and  paid  up.  and  all 
other  reqolrementa  were  ccnnplled  with  as 
conditions  precedent;  and  the  company  be- 
came dnly  organized,  and  thereuptm  entered  - 
upon  the  work  of  improving  tiie  navigation 
of  said  Black  river,  and  the  lakes  within  Its 
limits,  and  thereafter,  and  prior  to  the  Ist 
day  of  January,  1890,  expoided.  In  good 
faith,  upon  sold  improvements,  the  sum  of 
$100,000.  Thereupon  the  company  prescribed- 
a  tariff  of  prices  or  tolls  for  running  logs  In 
said  river,  and  thereafter  the  owners  of  logs 
ran  in  said  rivw  have  been  required  to  pay 
the  same.  Since  the  year  1884,  and  up  to  the 
year  1890,  such  tariff  or  tolls  were  fixed  by 
the  executive  committee  of  the  board  of  di- 
rectors, dnly  appointed  and  authorized  to  per- 
torm  that  duty;  and  their  action  in  respect 
thereto  was  duly  ratified  and  confirmed  by 
the  ooFporation,  and  such  tolls  have  been  reg- 
ularly paid  by  the  owners  of  lo^  During 
the  years  1886,  1887,  1888,  and  1889  the  said 
Nymphns  B.  Holway,  since  deceased,  was  a 
large  stockholder  In  said  company,  and  from 
December,  1887,  to  December,  1^8,  was  a 
member  of  Its  board  of  directors,  and  had 
knowledge  of  the  fixing  of  said  tolls  by  said 
executive  OOTnmlttee,  and  mode  no  objection 
thereto^  and  ta  each  of  said  years  received, 
wlttiobt  any  objection,  the  dividends  declared 
npcMi  bis  said  stoc^  derived  from  the  pro- 
ceeds of  such  toUs  so  fixed  by  the  executive 
committee,  and  during  all  said  years  he  was 
the  owner  of  large  quantities  of  logs  run  in 
said  river,  upon  which  he  paid  tolls  so  fixed, 
without  objection.  On  the  26th  day  of  April, 
1800,  said  executive  committee  regularly  fixed 
and  determined  and  prescribed  the  tariff  of 
prices  or  toil  to  be  paid  for  running  logs  in 
said  river,  by  the  owners  thereof,  during  the 
seasMk  of  1880.  at  30  cents  per  1.000  feet  for 
sound  logs,  and  15  cents  per  1,000  feet  tor 
eons,  board  measure.  On  the  8th  day  of 
June,  1881,  the  board  <^  directors  of  said 
cmnpany,  a  resirtntion  duly  passed  and  re- 
corded, adopted  and  ratified  said  fixing  of 
die  tariff  of  prices  and  tolls  by  the  executive 
committee  on  the  said  26th  day  of  April,  1890, 
and  detomlned  and  prescribed  tliat  sncdi 
should  be  the  tariff  of  prices  or  t<dte  for  run- 
ning logs  in  said  river  during  said  year  1890. 
On  the  opening  of  na^gatlon  of  said  xlver  In 
the  spring  of  1890  the  said  Nymphns  B.  Holr 
way,  deceased,  was  t3ie  owner  of  a  large 
quantlly  of  saw  logs,  which  he  had  spaced  In 
said  river  for  the  purpose  of  running  the 
same  to  the  month  of  the  river,  at  La  Grosse, 
with  full  knowledge  of  said  tariff  of  prices 
or  tons,  and  drove  or  ran  on  the  river  to 


Its  mouth  aforesaid,  by  the  means,  benefit, 
and  assistance  of  said  Improvements,  dui-lng 
the  season  of  1880,  16,097,820  feet  of  good 
logs,  and  3,655,670  feet  of  culls;  and  the  de- 
f^dants  became  Indebted  to  the  plaintiff 
therefor  in  the  sum  of  $5,077.58,  on  which 
payments  have  been  made  to  reduce  the  same 
to  the  sum  of  $3,390.60.  On  April  20,  1891, 
the  company,  through  its  board  of  directors, 
prescribed  a  tariff  of  prices  or  tolls  for  run- 
ning logs  on  said  river  by  the  use  of  said  im- 
provements during  the  season  of  1891,  at  25 
cents  per  1,000  feet,  board  measure,  for  good 
logs,  and  12^4  cents  per  1,000  feet,  board 
measure,  for  culls.  The  said  Nympbus  B. 
Holway,  deceased,  ran  during  that  season  on 
said  river,  by  the  use  of  said  Improvements, 
and  with  knowledge  of  such  tariff  of  prices 
or  toils,  7,486,860  feet  of  logs,  board  meas- 
ure, of  which  5393.880  feet  were  good  logs, 
and  1,002.980  were  culls,  for  wUch  the  de- 
fendants are  Indebted  In  the  sum  of  $1,073.82, 
or,  deducting  payments,  (1.433.22.  The  plain- 
tiff d«nands  Judgment  for  these  amounts  and 
Interest  The  complaint  la  quite  long,  bat 
this  la  believed  to  be  the  substance  of  it. 
following  Is  the  substance  of  tba  answer: 
The  existence  of  the  corporation  Is  denied. 
That  said  Nymphns  B.  Holway  was  a  stookr 
holder  in  the  company  prior  to  December  13, 
1886,  Is  denied.  (The  complaint  states  that  he 
was  a  stockholder  during  that  year.)  It  is 
denied  that  he  was  a  stocUu^der  exceeding 
the  nominal  value  of  92,006.10.  (The  com- 
plaint does  not  state  the  amount.)  Any 
knowledge  of  the  fixing  the  tolls  by  the  exec- 
utive committee  prim:  to  the  month  of  May, 
1801,  is  denied,  as  also  the  ratlflcatiou  there- 
of by  the  lM»ird  of  cUrectors.  It  Is  denied 
that  the  plalntlfl  bos  run  any  logs  of  the  de- 
fendant ^ce  the  year  1888.  (It  Is  not  so 
stated  in  the  cmnplaint.)  Each  and  every  a^ 
legation  not  spedflcally  denied  Is  denied,  ex- 
cept that  he  (the  deceased)  owned  a  largo 
quantity  of  logo  oa  l&aidL  river  at  the  times 
mentioned,  and  Hiat  he  was  a  stockholder 
from  1886  to  the  end  of  the  year  1888,  and 
received  dlTidends  on  his  stock,  and  made* 
the  pi^moitB  credited  to  Urn;  and  It  lis 
averred  that  he  disposed  of  his  stock  on  the 
4th  day  of  Januaiy,  1880.  The  general  denial 
In  the  answer  oovers  all  the  allegations  of  the 
complaint  In  respect  to  the  said  Nymphus  B. 
Holway  running  logs  In  the  river  by  the 
means,  assistance,  and  use  of  the  ^IntUTs  Im- 
provements aa  the  rivo-  In  the  years  1880  and 
1881,  and  the  tolls  on  the  same,  and  amount 
thereof,  and  In  respect  to  the  plaintUTs 
Improvement  of  flie  ilvw.  The  fiict  that  the 
board  of  directors  ratlfled  the  fixing  of  Oie 
tolls  In  1890  and  1881  Is  specifically  dented. 
These  are  essential  and  IssuoUe  facts  of  the 
complaint  Alfiwngh  a  part  of  tho  answer 
raises  mere  questions  of  law,  such  as  the 
power  of  the  executive  committee  to  fix  tolls, 
and  the  power  of  the  ieglslature  to  extend 
the  time  of  the  exlsteaice  of  the  owporatlon. 
etc.,  there  are  yet  in  the  answer  the  denial 
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of  Issuable  facts  which  shonld  make  fbe  mo- 
tion to  strike  it  out  as  frivolous  untenable. 
That  order,  therefore.  Is  clearly  erroneous, 
on  the  mere  Inspection  of  the  pleadings. 

The  tiuimterclalni  first  states  the  situation 
of  the  decedent  on  the  river  at  the  dty  of 
La  Crosse,  as  a  mill  owner,  with  all  the 
ticconipanylng  works,  and  his  large  expendi- 
tures therein,  and  the  necessity  of  using  the 
Black  river  for  the  running  of  logs  to  his 
mills,  and  that  he  had  In  the  river,  during  the 
years  between  and  Including  1885  and  18t*1, 
120,000,000  feet  of  logs,  to  be  run  down  the 
same  to  his  mlUs,  to  be  manufactured  Into 
lumber.  It  then  states  that  the  plaintiff 
company,  during  the  years  from  18S5  to 
1S91,  Inclnslve,  took  possesion  of  the  river 
for  the  purpose  of  improving  the  same  for 
tlie  nmulng  of  logs  under  claim  of  right.  It 
then  states  what  the  charter  of  the  company 
required  It  to  do  in  the  premises,  and  that 
it  has  failed  to  perform  its  obllgatlonB  there- 
hi.  and,  besides,  run  booms  entirely  across 
the  river,  so  as  to  prevent  Its  use  by  any 
one  ^Ise,  and  thereby  hindered  and  delayed 
the  ruimin;;  of  the  logs  of  the  decedent,  and 
by  its  neglect  to  perform  Its  obligations  In 
the  construction  of  Its  works,  and  by  im- 
proper and  unnecessary  booms  and  Improve- 
meuts  in  the  river,  hindered  the  running  of 
logs  by  the  decedent.  The  company  failed 
to  employ  a  sufficient  number  of  men  to  take 
care  of  the  works  and  facilitate  the  running 
of  logs.  During  the  season  for  running  logs 
in  the  years  1889.  1890,  and  1891,  and  for 
the  years  1885,  1886,  and  1887,  the  plaintiff, 
without  reasonable  cause,  kept  the  "Jack 
boom,"  and  other  booms  above  and  below, 
closed  during  a  running  stage  of  water  for 
30  days  In  each  year,  so  as  to  prevent  the 
decedent  running  logs  down  said  river,  and 
caused  the  same  to  form  into  jams,  which 
also  prevented  them  from  running  down  the 
river  to  his  said  mills.  Said  Jama  raised  the 
water  above  the  same  so  tliat  it  made  cuts 
and  openings  in  the  banks  of  the  river, 
whereby  the  logs  of  the  decedCTt,  many  of 
*them,  were  forced  out  of  the  river  into 
them,  which  caused  their  delay  in  nmnlng 
down  the  river,  and  their  injury  in  quality. 
During  said  years  1889,  1890,  and  1891.  at 
least  5,000,000  feet  of  ttie  decedent's  logs 
were  detained  and  prevented  by  such  booms 
and  other  obstructions  from  running  down 
the  river,  and  were  injured  and  damaged 
toi  value  tn  the  sum  of  $10,000;  and  during 
said  years  he  was  delayed  In  the  use  of  his 
mills  from  said  causes,  and  the  decedent 
was  compelled  to  shut  down  his  mills  for  13 
days,  and  keep  his  men  on  expense,  and  he 
was  damaged  thereto  In  the  sum  of  92,600; 
and  in  1800  and  1801  he  was  compelled  to 
shut  down,  by  the  same  causes,  25  days,  to 
his  loss  and  damage  of  ¥3,500;  and  during 
the  years  1886  and  1887,  InclusiTe,  and  in 
the  years  1889  and  1891,  InclusiTe,  from  the 
same  causes,  the  decedent  lost  10,000,000 
feet  of  Jxtga,  of  the  Talne  of  (50,000.  In  1889 


the  decedent  paid  tolls  to  the  compeny  tO. 
(3,601. 10  under  protest.  In  order  to  protect 
Umself,  and  in  1890  he  paid  tolls  of  S«98.54; 
and,  in  1891.  f065.06,  also  under  protest, 
and  without  any  consideration  thereflar;  and 
defendants  demand  that  they  be  restored  and 
returned  to  them,  and  the  defendants  dmand 
judgment  for  971,767.  The  counterclaim  is 
of  great  length,  and  I  have  abridieed  It  with- 
out omitting  the  main  facts.  The  demurrer 
to  the  counterclaim  is  carried  by  the  defend- 
ants to  the  complaint,  so  that  the  suffldoicy 
of  both  is  in  question,  and  very  important 
questions  are  raised  by  the  demurrer. 

First,  the  counterclaim  attempts  to  set  up 
two  distinct  causes  of  actton.  The  first 
arises  dnring  years  antecedent  to  1890  and 
1891,  the  only  years  when  the  tolls  sued  for 
were  claimed  to  have  been  earned  by  the 
company.  It  is  self-evident  that  such  dam- 
uges  constitnto  an  Indep^ident  cause  of 
acUon,  not  arising  from,  or  connected  with, 
the  cause  of  action  In  the  suit  But  this 
does  not  make  tiie  counterdaim  subject  to 
general  demurrer,  if  it  dedares  for  dam- 
ages arlblug  from,  or  connected  with,  the 
cause  of  actton  which  arose  during  the  years 
1890  and  lti91.  and,  of  the  damages  claimed, 
at  least  a  laiige  part  of  them  arose  during 
those  years,  and  are  charged  to  have  beea 
caused  by  the  company  while  earning  the 
tolls  sued  for.  If  this  action  had  been 
brought  by  a  company  not  authorized  to 
charge  tolls  for  the  use  of  its  Improvements 
of  the  river  In  running  logs,  and  merely  for 
the  use  of  the  same  by  the  defendants  by 
contract,  or  on  a  quantum  meruit,  then  it 
would  seem  quite  clear  that  the  defendants 
might  recoup  or  counterclaim  any  damages 
caused  by  the  dereliction  of  the  company  in 
not  furnishing  the  proper  faculties  by  its 
improvement,  or  In  impeding  or  prcventinj^ 
by  it  the  running  of  the  logs  of  the  d^end- 
ants,  v  hlle  rendering  the  services  tor  which 
he  has  broufi^t  the  snlt  When  the  running 
nf  lugs  In  u  river  la  the  subject  of  contract 
between  two  persons,  and  the  one  who  has 
coutracte<l  to  run  the  logs  for  the  other 
sues  for  the  consideration  named  in  the  cou- 
tract,  the  defendant  may  counterclaim  for 
the  damages  caused  to  his  logs  by  loss  or 
lnjui7-  by  the  plaintiff  In  rendering  such 
services.  In  sudi  case  ttie  counterclaim 
arises  from,  and  Is  connected  with,  the  con- 
tract and  cause  of  action.  Schwelckhart  v. 
Stuewc,  71  Wis.  1,  36  N.  W.  Rep.  605;  Muth 
v.  FroflU  75  Wis.  168.  43  N.  W.  Rep.  655; 
Butler  V.  'Ittus,  13  Wis.  429;  Katan  v. 
Woolly,  28  Wis.  62a  This  being  an  action  for 
tolls.  Is  it  different  for  that  reason  from  an 
action  for  the  services  of  the  company  in  as- 
slBtlng  the  defaidaut  in  running  his  logs 
down  tlic  Black  river  by  the  means  and  use 
of  its  improvements?  If  it  is  uot,  then  the 
damages  complained  of  as  having  been 
suffered  during  the  years  of  1880  and  1891, 
the  time  when  the  tolls  are  claimed  to  hare 
been  aimed,  are  the  prt^ter  mtject  of  & 
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conuterclaliu.  The  tolls,  altlion^  nrbltmrUy 
axi>d  hf  tbe  company  under  Its  charter,  rep- 
rcsRDt  the  services  of  the  company,  for  whldA 
they  are  dbttmed  to  have  be«a  earned,  and 
Rn  actkm  of  aasnmpsit  will  lie  to  recover 
them;  and  In  sudi  action  "they  may  be  de- 
scribed to  express  Uie  serrices.  or  the  lUce, 
far  which  tbe  tolls  are  allowed."  Kallroad 
Co.  T.  PT^  33  N.  H.  297.  When  one  ac- 
cepts and  enjoys  the  services  of  a  corpora- 
tion, for  -vvhich  t<Ms  are  allowed  by  law, 
there  is  an  Implied  assuuipslt  that  he  wUl 
pay  tbe  same,  and  such  an  action  will  lie 
as  for  the  services  rendered.  Bridge  Corp.  t. 
Abbott,  4  CiKh.  478.  "ASBumpsit  will  He 
for  tolls,  and  the  law  will  Imply  a  promise 
to  pay."  ToiTiplfee  Road  t.  Taylor,  0  N.  H. 
40»;  1  cut.  PI.  114;  2  Chit.  PL  246.  This, 
In  reoson  as  well  as  by  authority,  is  tbe 
nature  of  an  action  for  tolls.  There  is  really 
■o  difference  between  such  an  action  for 
servlceM  at  the  price  of  the  tolls  fixed,  than 
for  services  at  the  price  fixed  by  the  con- 
tmct,  or  for  what  they  are  reasonably  worth. 
Jt  follows,  therefore,  that  the  damages 
claimed  to  have  been  suffered  dmlae  the 
years  when  the  services  were  rendered— 
1890  and  1S81— are  tbe  proper  subject  of  a 
counterclaim  to  this  action  for  the  tolls 
earned  by  tbe  services  of  the  company  dur- 
ing those  years.  The  demurrer  to  tbe 
counterclaim  was  erroneoiisly  sustained. 

The  questions  raised  by  the  demurrer  to  the 
complaint,  are: 

1.  Were  the  tolls  of  the  company  properly 
fixed  by  the  execntlTe  committee,  and  rati- 
fied or  approved  by  the  corporation,  or  by 
its  board  of  directors?  The  last  tolls,  in 
VSQl,  were  alone  fixed  by  the  directors. 
Section  9  of  tbe  charter  requires  the  tariff 
of  prices  or  tolls  to  be  prescribed  by  the 
directors.  The  complaint  states  that  the 
first  tolls  were  fixed  by  tbe  executive  com- 
mittee appointed  by  the  directors,  and  duly 
authorized  to  fix  such  tolls,  and  that  they 
were  ratlfted  and  approved  by  the  company. 
The  second  tolls  were  fixed  by  the  ex- 
ecutive committee,  and  they  were  ratified 
and  approved  by  the  directors.  We  are  of 
the  opinion  that  the  tolls  were  lawfully 
prescribed.  "They  may  be  established  by  the 
directors,  or  by  their  agents  under  their 
authority,  and  the  assent  of  the  directors  may 
be  presumed,  if  nothing  appears  to  the  con- 
trary." Railroad  Co.  v.  FIsli,  supra.  "The 
corporation  may  ratify  the  acts  of  its  agents, 
wbich  are  wltlilu  the  corporate  powers,  and 
guch  ratification  may  be  Inferred,  and  the 
averment  that  an  og^t  acted  by  due  author- 
ity is  sustained  by  proof  of  subsequent  ratifi- 
cation." Hoyt  V.  Thompson,  19  N.  Y.  207. 
Tbe  action  of  the  executive  committee  In 
fixing  the  tolls  mny  be  nitlticii  by  the 
directors,  and  thos  made  their  act.  Palmer 
T.  Yates,  3  Sandf.  137.  "Tlie  board  of 
directors  may  delegate  their  nutliority  to  n 
committee  at  iteSx  own  members."  Bnzxlll 


V.  Bank,  2  Mete.  (Mass.)  163;  Cook,  Stock, 
Stockh.  &  Corp.  Law,  g  715. 

2.  The  learned  counsel  of  the  appellants 
contends  that  before  the  plaintiff  corpora- 
tion earned  the  tolls  sued  for  it  bad  ceased 
to  be  a  corporation  by  the  eviration  of 
the  time  for  which  Its  charter  was  granted, 
and  tlie  existence  of  the  corporation  Is  de- 
nied in  the  answer.  The  (barter  was  granted 
by  an  act  of  the  legislature,  approved  Feb- 
ruary 23,  1804,  to  continue  2o  years.  By  an 
act  of  1882  such  time  was  extended  f6r 
another  25  years.  When  the  services  were 
rendered  for  which  the  tolls  are  demanded. 
In  1890  and  1891,  tbe  corporation  existed 
only  by  virtue  of  said  act  of  extension,  and 
such  act  Is  claimed  to  be  unconstitutional  and 
void.  On  the  other  hand,  tbe  learned 
counsel  of  the  respondent  claims  that  the 
defendants  are  estopped  from  raising  tbe 
question  because  the  decedent  was  a  stock- 
holder in  said  corporation,  and  sold  his  stock 
tn  January,  1890,  after  the  extension  of  the 
charter  had  taken  effect,  and  when  he  had 
been  a  long  time  such  stockholder,  and  had 
been  one  of  the  directors  of  tbe  company, 
and  had  received  many  dividends  on  Ids 
stock,  and  had  been  one  of  the  promoters 
of  tile  corporation  and  Its  objects.  All  this 
is  shown  hy  the  defendants*  answer,  as  well 
OS  by  the  complaint.  We  ai-e  disposed  to 
take  this  view  of  the  case,  and  bold  that  the 
defendants  cannot  raise  ttie  question  of  the 
existence  of  the  corporation  on  the  ground 
of  estoppel.  Aa  to  the  defendants  the  plaintiff, 
as  a  corporation  de  facto,  is  sufficient  "As 
against  a  suliscLiber  to  its  capital  stock,  it 
will  be  held  a  corporation  de  facto  upon 
proof  of  user."  Railroad  Co.  v.  Gary,  26  N. 
Y.  75;  Stout  V.  Zullck,  48  N.  J.  Law,  599, 
7  Ati.  Rep.  362.  It  is  sufficient  In  this  case 
that  the  corporation  Is  such,  de  facto.  Hud- 
son V.  Semlnai-y  Corp.,  113  111.  618;  Stock- 
ton &  L.  Gravel  Road  Co.  v.  Stockton  &  C. 
R.  Co.,  45  Cal.  680;  National  Docks  Ry.  Cu. 
V.  Central  B.  Co.,  32  N.  J.  Eq.  755. 

There  Is  another  sufficient  reason  why  the 
defendants  cannot  raise  this  question,  and 
that  Is  because  they  have  countercLdmed  for 
damages,  and  asked  for  Judgment  therefor 
against  the  plaintiff  as  a  corporation.  The 
defendant  who  pleads  a  set-off  against  the 
corporation  cannot  deny  its  existence.  Mc- 
Enigbt  V.  Mineral  Point.  1  Phi.  99.  The 
coimterclaim  is  virtually  a  cross  action 
against  the  corporation,  and  It  estops  the 
defendants  from  questioning  its  existence. 
Williams  V.  Lumber  Co.,  72  Wis.  487,  40  N. 
W.  Rep.  154.  We  do  not  think  the  com- 
plaint is  demurrable.  The  pleadings  on  both 
sides  appear  to  be  sufficient  The  order  of 
the  circuit  court  sustaining  the  motion  to 
strike  out  the  answer  as  Mvolous,  and  the 
order  of  the  court  sustaining  the  demurrer 
to  the  counterclaim,  are  both  reversed,  and 
the  cause  remanded  for  further  proceed- 
ings  according  to  law. 
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WHEFWORTH  t.  BEOWN  at  aL 

(Soprune  GoDrt  of  WIscoiuin.  Maj  23,  18^.) 

Maitbb  Aim  Sbbtaht  —  Contbaot  of  Euplot- 
UKT— Fabol  Etidbhcb  to  Explain  Writimo^ 

1.  On  the  emploTmeDt  ot  plaintiff  br  de- 
fendants for  a  Btipulated  term  it  waa  agreed 
that,  if  defendants  continued  in  the  manufactut^ 
iog  business  after  such  term,  plaintifiTs  services 
uotdd  be  retained.  In  an  action  for  wages  for 
soch  further  term,  on  the  issue  whether  defend- 
ants continued  manufacturing,  it  appeared  that, 
when  the  contract  was  made,  defendants  were 
manufacturing  four-horse  eveners.  After  the 
original  term,  plaintiff  worked  for  defendants 
10  days,  dnnoK  which  the^  were  manufactur- 
ing, as  plaintiff  testified.  three>horae  ereners  bt 
the  same  way,  and  for  the  same  porpoaeiL  as 
ther  had  been  manufacturing  the  others.  Hiere 
was  evidence  that  such  three-horse  eveners 
were  made  only  as  an  experiment,  and  that 
there  was  no  continuation  of  manufacturing. 
Had,  that  the  court  propw^  refused  to  direct  a 
verdict  for  defendants. 

2.  There  was  no  error  In  an  Instruction 
that  if,  "to  the  Icnowledge  of  plaintiff,"  the 
making  of  such  addifloual  implements  was  an 
experiment.  It  would  not  be  a  continuation  of  the 
manufacturing  business,  as.  unless  plaintiff  was 
iuformed  that  such  work  was  experimental,  he 
bad  a  right  to  assume  the  contrary. 

3.  Flaintifl  contracted  in  writing  to  work 
for  defendants  for  a  stated  term,  it  being  agreed 
that,  if  defendants  continued  "in  the  manu- 
factnring  bosiness"  aft^  the  expiration  of  such 
time,  plaintiff  shonld  be  employed  for  a  further 
t^m.  field.  In  an  action  for  wages  for  such 
further  term,  the  issue  being  whether  defend- 
ants continued  la  the  manufacturing  buslaess, 
that  the  contract  was  unambiguous,  and  parol 
evidence  was  not  admissible  to  explain  it 

Appeal  from  circuit  court.  La  Crosse  coun- 
ty; A.  W.  Newman,  Judge. 

Action  by  Joseph  Whitworth  against  Al- 
fred Brown  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Afflnned. 

Hie  other  facta  fully  appear  In  the  fidlov- 
Ing  statement  by  LYON,  C,  J.: 

The  action  is  npcxi  the  following  contract 
In  writing,  signed  by  the  parties:  "La 
GroBse,  April  22d,  1889.  Contract  between 
Brown  and  Boynton,  partners,  of  the  first 
part,  and  Joseph  Whitworth,  party  of  the 
second  part  (1)  Party  of  the  second  part 
h»rehy  agrees  to  work  tor  party  of  the  first 
part  6  mcMithB  from  April  22d,  1889,  tea 
horns  per  day  at  blacksmith  work,  boarding 
himself  meanwhile.  (2)  In  conrideratlon  of 
the  above,  parties  of  the  first  part  agree  to 
pay  said  party  of  the  second  part  sixty  dol- 
lars per  month,  payable  on  the  first  day  ct 
every  month.  (3)  It  Is  furthw  agreed  by 
both  parties  to  this  contract  that.  If  parties 
of  the  first  part  contlnne  In  the  manufac- 
turing business  after  the  expiration  of  the 
above-mentioned  sli  months,  party  ot  the 
second  part  is  to  work  twelve  months  more 
at  seven^-flve  dollars  per  month,  payable 
monthly."  The  complaint  alleges  that  the 
plaintiff  worked  for  defendants  under  the 
ubove  contract  until  November  6,  1889,  for 
which  services  defendants  paid  him;  that 
defNidants  have  continued  in  the  manufac- 
turing business  ever  since  the  contract  was 
made,  and  plaintiff  has  been  ready  and  will- 


ing, and  has  offered,  to  perform  Us  part 
thereof;  and  that  there  is  dne  him  by  the 
terms  of  the  ctmtract  SHOO,  which  defend- 
ants refuse  to  pay  him.  The  answer  of  de- 
fradants  is  that  the  ccmtract  expired  by  its 
terms  October  22,  1839,  and  was  then  aban- 
doned by  the  parties,  and  the  defendants 
did  not  contlntie  In  the  manufacturing  busi- 
ness after  that  time.  At  the  ctmcltisloa  of 
the  testimony  the  court  refused  to  Instruct 
tb»  Jury  to  return  a  verdict  for  defendants. 
The  Jury  found  for  the  plaintiff,  and  as- 
sessed hi*  damage*  at  $300,  which  was  the 
amount  of  damages  agreed  upon  by  the  par- 
ties In  case  the  plaintiff  should  recover. 
A  motion  by  defeadaats  for  a  new  trial  was 
denied,  and  Judgment  for  plaintiff  entered 
puisuant  to  the  verdict  The  case  Is  further 
stated  in  the  optuloo.  Defendants  appeal 
from  the  judgment 

Winter,  Badh  &  Winter,  for  appdUmts.  O. 
It,  Hood,  for  respondent 

LYON,  a  J.,  (after  stating  the  flacts.) 
There  la  no  ambiguity  In  the  terms  of  tbe 
contract  between  the  parties.  The  defend- 
ants employed  plaintiff,  unconditionally,  to 
work  tor  them  six  months  for  $60  per 
month,  and  conditionally  to  work  for  them 
a  year  longer  at  $75  per  monlii,  the  condl- 
tioQ  being  that  defendants  should  continue 
In  the  manufacturing  business  after  the  ex- 
piration of  six  months,— that  la,  after  Octo- 
ber 22,  1889.  The  plaintiff  continued  to  work 
for  defendants  ten  days  after  the  expiration 
of  the  six  months,  and  he  testified  on  the 
trial  that  during  audi  time  the  defendants 
continued  in  the  manufacturing  business. 
This  testimony  was  controverted,  or  at- 
tempted to  be  explained,  by  testimony  on 
the  part  of  defendants  tending  to  show  that 
during  the  first  six  months  of  the  contract 
they  were  «ignged  In  the  manufacture  and 
sale  of  an  Implement  known  as  a  "four- 
horse  evener,"  the  manufacture  of  which 
turned  out  to  be  unprofitable,  and  thereupon 
at  the  termination  of  the  six  months  they 
engaged  in  making,  as  an  experiment  merely, 
three-horse  eveners,  and  contlnaed  making 
them  for  sncta  purpose  alone  while  plaintiff 
worked  for  them  after  the  expiration  of  the 
six  months.  The  testimony  on  behalf  of  tbe 
plaintiff  is  to  the  effect  that  the  defendants 
were  engaged  In  manufacturing  the  three- 
horse  eveners  In  tbe  same  way,  and  for  the 
same  ptuposes,  they  had  theretofore  been  en- 
gaged in  mnnnfacturlng  the  others.  The 
learned  circuit  Judge  instructed  the  Jury, 
in  substance,  that  the  rij^t  of  plalntitF  to 
recover  depended  upon  his  proving  to  their 
satisfaction  that  the  defendants  continued 
In  the  manufactnring  busineaa  after  the  ex- 
piration of  the  first  rix  months  of  the  con- 
tract, and.  farther,  that  tf,  to  tbe  knowledge 
of  plaintiff,  they  were  merely  experimenting 
to  leam  whether  they  had  an  Implement 
wortiti  mannfacturing,  that  would  not  be  r 
oonUnnance  in  the  manufacturing  business. 
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witUn  tbe  meaoliiff  oC  ttie  contract,  and  that 
Is  math  caw  the  i>I^tUE  could  not  kcotot. 
The  only  criddani  on  this  portion  of  the 
<diarge  la  12ie  qnaliflcattmi  that  If  defendanta 
were  merely  thna  aqwilmectiiig,  to  the 
knowledge  of  plalntig,  he  could  not  recover. 
We  think  there  is  no  force  In  this  criticism. 
If  deffendanti  oondnned  to  manufacture  even- 
en  rlf^t  along,  no  mattw  whether  tour  or 
three  bone  evenera,  the  plaintiff  had  the  right 
to  aaaome  that  they  were  oontlnnlng  in  the 
manafactnrtng business,  unless  Informed  to  the 
contrary.  There  are  certain  otha*  criUdama 
upon  pOTtlona  Of  ttie  charge  not  excepted  to. 
nieae  do  not  regohn  notice.  There  la  tes- 
timony which,  atanding  alone,  la  auffldent  to 
anpport  the  verdict,  and,  although  contnn 
verted.  It  waa  ctunpetent  for  the  Jury  to  be- 
lieve It*  and  predicate  their  v«dlct  uptm  It 
Having  done  so,  the  verdict  caimot  be  dis- 
turbed, even  though  we  might  think  the 
testimony  preponderates  nealnst  it.  In  this 
condition  of  tlie  teetlmoay  It  would  have 
been  tmr  had  tha  court  directed  a  verdict 
for  defandaat&  Error  Is  assigned  t^on  eer> 
tain  roUnga  of  the  court  sustaining  objec- 
tions to  testimony  offered  by  defeadanta 
The  avowed  purpose  of  such  testlmaiy  was 
to  nplaln  certain  alleged  amUgultiea  in  the 
contract  upon  which  the  action  is  based. 
It  has  almidy  been  observed  that  there  Is 
no  ambiguity  in  sucSi  oontract;  brace  it 
admitted  of  no  explanation.  The  testimony 
was  properly  excluded.  The  record  discloses 
no  reversible  oror.  The  Judgment  of  the 
circuit  court  Is  affirmed. 


pnrrBXOEB  v.  town  of  Hamilton. 

<8iipreme  Court  of  Wisconsin.  May  23,  1883.) 
I>BFECTiTE  Streets— UpTORNEu  Naiu 
Whether  a  board  with  an  upturned  nail 
b  attached  to,  and  constitoteg  part  of,  a  side- 
walk, makes  no  difference  as  to  the  liability  of 
the  town  with  respect  to  Injuries  auatalned  by 
<Hie  aomAng  the  street  to  the  walk,  and  step- 
ring  m  the  nail,  as  the  town  Is  liable  for  any 
defect  so  near  the  traveled  portion  of  the  walk 
or  street  as  to  endanger  persons  thereon. 

Appeal  from  drcuit  court,  La  Grosaa  coun- 
ty; A.  W.  Newman,  Judge. 

Acdon  by  John  F.  PHUnget,  adminlstrap 
tor  of  Hbmie  B.  Ptttenger,  deceased, 
against  the  town  of  Hamilton,  to  recover 
for  Injortes  resoltlng  In  deceased's  death. 
jndgnMtnt  for  plaintiff.  Defoidant  aiipeala, 
AJUruied. 

The  other  facts  folly  appear  in  the  follow- 
tog  statement  by  0A8S0DAY,  J.: 

The  amended  complaint  alleges,  In  effect, 
tbat  for  a  long  time  prior  to  March  8,  1890; 
the  ddewalk  described  liad  been  In  a  dan- 
geroQB  and  defective  condition,  and  that 
several  we^  prlfur  to  said  (bite,  In  patch- 
ing up  said  sidewalk,  a  board  or  plank  had 
been*  placed  lengthwlae,  and  along  the  top 
of  the  outside  strings,  to  nail  the  planks 
of  aald  sidewalk  to;  ■  that  aald  plank,  ao  laid 


lengthwise  and  along  said  atrlnger.  projected 
some  Indies  ontslde  of  said  stringer,  and 
outside  of  the  ends  of  the  sidewalk  planka, 
and  in  the  exposed  portion  thereof  there 
were  1^  several  old,  rusty  naUa  sticking 
out,  with  th^r  points  upward,  upon  which 
persons  stcpplnf;  along  or  upon  said  side- 
walk were  liable  to  tread;  that  sndi  side- 
walk and  said  pkmfc,  with  said  naUa  stick- 
ing up  therefrom,  had  been  carelessly  and 
negligently  suftered  and  permitted  by  the 
officers  of  aald  town  to  remain  In  said  dan- 
gerous and  defective  condition  fbr  a  long 
time  prior  to  said  March  6,  1890;  that  In 
the  evoiUig  of  said  day,  while  said  plank 
and  sidewalk  were  In  such  dangerous  and 
deCectlve  condition,  the  said  Minnie  B.  Plt- 
tenger,  thai  in  her  lifetime,  but  since  de- 
ceased, was  lawfully  and  carefully  passbig 
along  and  crossing  sold  street,  and  In  step- 
ping upon  s^  ddewalk  from  the  street 
at  the  point  aforesaid,  without  any  fiiult 
or  nefifllgence  upon  hei  part,  stepped  her 
foot  uptm  one  of  the  nalla  so  sticking  up 
out  of  said  plank,  i^Uch  nan  penetrated 
and  passed  through  her  shoe,  and  into  her 
foot,  from  the  result  of  which  she  died 
Mardi  21,  1890;  that,  at  the  Hme  of  such  in- 
Jury  and  death,  said  Minnie  B.  was  a  nUnor 
daughter  of  this  plaintiff,  and  about  17  or 
18  years  of  ag^  and  unmarried,  and  reined 
with  him;  that  she  was  strong  and  In  good 
health,  and  that  the  plaintiff,  her  father, 
waa  and  la  old,  in  poor  health  and  Indigent 
drcumstancea,  and  was  largdy  dependent 
upon  said  Minnie  for  support,  and  for  care 
of  his  household;  that  May  23,  1890,  the 
plaintiff  was  appointed  administrator  ot  the 
estate  of  aald  Mbmle;  that  July  9,  1890, 
notice  waa  glv^,  as  required  by  statute, 
and  a  claim  was  filed  hi  the  office  of  the 
town  derk,  to  be  laid  before  the  board  of 
audit,  bnt  that  the  defendant  bad  ne^ected 
and  refused  to  pay  said  claim,— «nd  demand- 
ed Judgment  for  the  amount.  The  answer 
admits  the  existence  of  said  public  street, 
and  denies  all  allegations  of  the  complaint 
as  to  the  condition  thereof,  and  the  manner 
of  the  alleged  accident,  or  any  negligence 
on  the  part  of  the  defendant,  or  any  of  Ita 
officers,  or  of  any  actual  or  constmctlre 
notice  of  the  existence  of  the  defect  alleged. 
At  the  close  of  the  trial  the  jury  returned 
a  verdict  In  favor  of  the  plaintiff,  and  as- 
sessed his  damages  at  fl.OOO.  From  the 
Judgment  altered  upcm  aald  verdict  the  de- 
fendant brings  fliUi  apiwaL 

Loaej  ft  Woodward,  for  appdlant  Bleek- 
man  ft  Bloomlngdale,  for  resi>ondent 

OASSODAT,  J.,  (after  stathig  the  facts.)- 
In  view  of  the  issue  presented  by  the  plead- 
Inga,  aa  mentioned  in  the  fbregolng  state- 
ment; It  ts  claimed  that  the  trial  court  com- 
mitted an  errw  in  charging  the  Jnzy  that 
"ao  for  as  the  liability  of  the  town  is  con- 
cerned, I  do  not  see  aa  there  Is  much  dif- 
ference—or any  difference,  perhaps— whether 
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the  board  was  fast  to  the  sidewalk  or  not 
It  was  not  in  ttte  line  of  the  sldcwaUc,  and 
a  person  going  across  the  street  In  the  way 
this  young  lady  Is  represented  to  have  gone 
would  be,  for  anything  that  I  can  see.  Just 
as  liable  to  get  hurt  on  a  naU  In  one  posi- 
tion as  in  the  other.  So  I  do  not  think 
that  It  is  very  material  which  view  of  the 
question  obtains."  The  conrt  had  already 
told  the  Jury  that:  "No  one  claims,  I  be- 
lieve, that  the  cause  of  this  Injury  was  a 
part  of  the  sidewalk.  It  was  outside  of  thb 
sidewalk,  and  the  only  dispute  in  the  evi- 
dence about  tjils,  I  think.  Is  whether  the 
board  which  contained  the  nail  which  did 
the  damage  was  fastened  to  the  sidewalk 
or  not;  that  the  nail,  by  all  accounts,  was 
outside  of  the  line  of  the  sidewalk.  And 
that  circumstance  Is  proper  for  you  to  con- 
sider la  determining  whether  that  sidewalk 
or  highway  was  reasonably  safe,  in  respect 
to  Its  causing  that  accident.  That  involves 
the  question  whether  any  one  passing  alona: 
the  sidewalk  would  be  reasonably  safe  from 
any  Injury  by  this  nalL  That  is  involved  in 
the  question  of  whether  that  sidewalk,  con- 
sidered as  a  part  of  the  street,  was  reason- 
ably sufficient  and  safe."  In  view  of  the 
undisputed  evidence,  we  perceive  no  error 
In  the  charge.  The  chairman  of  the  town, 
who  saw  the  locos  In  quo  Just  after  the  ac- 
cident, testified  to  the  effect  tiiat  at  the 
point  In  question  the  walk  was  constructed 
of  2-lnch  plank  laid  upon  three  stringers; 
that  the  ends  of  the  planks  projected  over 
the  stringer,  on  the  side  towards  the  street, 
from  2%  to  3  inches;  that  the  dirt  or  ice 
of  the  street  was  about  4  Inches  below  the 
under  side  of  the  planks,  as  they  extended 
over  the  stringers;  that  the  board  lay  flat 
on  the  ground,  and  extended  lengthwise 
down  the  sidewalk  about  4  feet;  that  the 
south  end  of  It  extended  out  into  tjie  street 
10  Inches  or  a  foot;  that  It  might  have  gone 
up  an  Inch  under  these  planks  that  ran 
over,  or  nearly  to  the  edge  of  It,  and  lay 
bedded  In  the  ground;  that  it  lay  flat  on 
ttw  ground,  and  looked  as  If  it  had  lain 
there  for  some  time;  that  It  was  bedded 
In  there  a  quarter  or  half  an  Inch;  that  it 
had  a  regular  bed  there;  that  it  was  not 
froaen  in  at  the  time,  but  was  bedded  there. 
It  will  be  observed  that  Minnie  was  cross- 
ing the  street  at  the  time  she  stepped  upon 
the  naQ  and  waa  injiu^,  and  by  reason  of 
whldi  she  soon  after  lost  her  llf&  Oounsd 
seem  to  think  that  uniesa  ttie  board  with 
the  nan  juojectlnff  upward  waa  attached  to, 
and  constltated  a  part  of,  the  sidewalk, 
there  could  be  no  recovery.  But  it  is  well 
aetfled  that  where  the  defect  la  >o  near  12ie 
trareled  portion  of  the  walk  or  street  as  to 
endanger  traT^  tberem  tihe  town  la  liable. 
FItsgerald  t.  aty  of  Berlin,  6«  Wis.  208, 
24  N.  W.  Bep.  879;  ^y  ▼,  Weber,  79  Wit. 
tSOO,  N.  W.  Bep.  8S9.  We  find  no  error 
In  tbB  record.  The  Jndgment  <tf  the  drcnlt 
ooort  la  afflmwd. 


BOSWOBTH  et  aL  t.  HOPKINS  et  al. 
(Supreme  Conrt  of  WlscoDsia.    May  2,  18a3.> 

PABTNER!>H[P  PhOPERTT. 

Flainti£Fa'  testator  took  defendants  Into 
partnership,  furaisblng  most  of  the  capital. 
Several  years  latw  testator  retired  from  active 
basineBs,  and  went  to  Europe,  where  be  resided 
until  his  death.  Defendants  were  left  in 
charge,  and  one  of  them  was  also  confidential 
adviser  and  agent  with  respect  to  certain  large 
Interests  of  testator  outside  the  firm,  which  he 
managed  satisfactorUj.  The  articles  were  si- 
lent as  to  the  right  of  any  partner  to  withiiraw 
money,  either  profits  or  otherwise,  from  the 
firm.  On  ^lag  abroad,  however,  testator  wrote 
that  he  wiehed  defendants  to  allow  him  to  do 
most  of  the  drawing  "for  extraordinary  pur- 
poses" for  a  year  or  two,  "after  which  yon  rnn 
chan;B:e  It.  If  you  desire.  Nothing  further  wa» 
said  about  the  matter  on  either  side.  Testator 
drew  each  year  ao  amount  exceeding  his  share 
of  the  profits.  Meanwhile  defendauts  bought 
some  land,  drawing  916,000  from  the  Arm's 
money,  and  taking  the  title  In  their  names. 
The  profits  undrawn,  standing  to  their  credit, 
at  the  time  were  about  ITS.OOO.  The  transac- 
tloa  was  not  entered  la  the  personal  ledger  in 
defendants'  respective  accounts,  but  in  the 
sales  ledger.  In  a  Joint  account.  The  account 
extended  through  a  number  of  ledgers,  until  the 
deferred  payments  were  all  made,  aod  appeared, 

i>resumably,  on  the  balance  sheets  sent  regu- 
arly  to  the  testator.  One  of  the  defendants  tes- 
tified that  he  never  gave  any  directioas  u  to 
where  the  account  should  be  opened,  and  the 
bookkeeper  testified  that  he  never  reedved  any. 
There  had  been  no  examination  by  testator  of 
his  separate  interest  for  sUteea  years  previous 
to  his  death,  and  none  was  attempted  for  five 
years  afterwards,  Bdd,  tliat  defendants  were 
not  tmstees  of  the  firm  as  to  the  land,  bnt  were 
entitled  thereto  In  thslr  own  il^t. 

Appeal  from  superior  court,  If&wanfcee 
county;  B.  N.  Austin,  Judge. 

Action  by  Howard  F.  Bosworth  and  oth- 
ers against  Bedford  B.  HopUns  and  others. 
Jndgm«it  dismissing  12ie  eom^aint  Plain- 
tiffs appeaL  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  PINNEY,  J.: 

This  action  was  brought  to  obtain  a  Jndg- 
ment establishing  that  the  legal  title  to  a 
oertatn  804<a«  tract  of  land  in  the  town  of 
Oreenfleld,  Ifilwankee  county,  the 
defendants,  Bedford  B.  and  Edward  O.  Pip- 
kins, is  held  by  them  In  trust  for  the  flnn 
ot  H.  Bosworth  ft  Sons*  of  which  tli^  are 
members,  and  the  plaintlfb  are  the  auoce^ 
sora  and  representatives  In  interest  <rf  Ilteb 
X  Bosworth,  tlte  oflier  memhw  tiiereof,  and 
for  a  partltitn  thweof,  and  a  sale,  tf  necea- 
sary,  eta,  <m  the  gnmikd  stated  tat  tha  com- 
plaint tiiat  November  2B,  18TO»  irtdla  Bed^ 
ford  B.  Hopkins  and  Edward  O.  HopUna 
ware  mnnbers  of  aald  flrrn,  and  bad  enttve 
charge  and  iw ^^ wgwnent  of  all  Ua  aflfalra 
and  flnaneea,  and  wtaUe  the  largest  part  of 
tbm  capital  of  the  firm  ocntrlbnted  by  aaid 
Bosworth  rranalned  in  said  flnn,  and  while 
iBld  Bedford  B.  Bb>pklna  waa  the  ocmfldeii- 
ttal  adidaer  of  uSd  Boaworth,  tbej  aecretlj, 
and  without  the  knowledge  at  oosMent  vt 
said  BoBWOTth,  need  flw  funds  of  said  oo- 
partnmhlp  In  tho  purchase  of  aald  land, 
and  tberaafter.  July  30, 1SI6,  took  tlUe  tlwr«- 
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io  in  their  own  names,  and  have  ever  since 
held  the  same,  and  claim  to  be  the  sole  own- 
ers thereof.  It  was  also  charged  in  the  com- 
plaint, anion;  oQter  things,  that  all  of  the 
pajmente  tof  the  said  tract  of  land  were 
made  oat  of  partnei-ahtp  funds,  were  se- 
cret, and  made  without  the  knowledge  or 
consent  of  Bosworth,  while  he  was  in  Ehi- 
rope,  and  in  violation  of  the  duties  and  ob- 
ligations of  the  said  Hopkins  brothers  as 
managing  partners,  and  of  Hie  articles  of  co- 
partnership, and  that  sach  use  of  said  part- 
nership funds  constituted  said  purchase  of 
said  real  estate  a  purchase  for  the  use  and 
benefit  of  the  said  partnership.  It  appears 
trom  the  pleadings,  and  is  not  disputed  hy 
either  party,  that  Fitch  J.  Bosworth.  since 
deceased,  March  1,  1806,  entered  Into  co- 
partner^p  with  the  defendants,  the  Hop- 
bins  brothers,  in  the  business  of  wholesale 
druggists,  at  Mil wankee,  under  the  firm  name 
of  H.  Bosworth  &  Sons,  and  in  the  year 
1SG9  Mr.  Bosworth  retired  from  active  busi- 
ness, and  left  Milwaukee  and  went  to  En- 
rope.  The  partnership  articles  were  reduced 
to  writing  and  executed  in  1872,  by  which 
Mr.  Bosworth  was  not  to  devote  any  time 
to  the  bndness,  but  that  the  entire  business 
of  the  firm  was  to  be  conducted  and  man- 
aged by  the  defendants,  the  Hopkins  broth- 
ers. That  Bosworth  should  have  up  to 
March  1,  1868,  two-thirds  of  the  net  profits, 
and  from  March  1,  1868,  to  March  1.  1871, 
three-fifths  thereof,  and  from  March  1,  1871, 
to  March  1,  1876,  one-half  thereof,  and  that 
the  balance  of  the  net  profits  should  belcmg 
to  the  said  Hopkins  brothers,  (Bedford  B. 
and  Edward  C.)  That  the  partnership  con- 
tinued to  exist  after  March  l.  1876,  on  the 
same  terms,  and  except  that  it  was  then 
agreed  that  Qiereafter  said  Bosworth  should 
have  two-flfths  of  the  net  profits,  and  the 
Hopkins  brothers  jointly  three-fifths,  until 
It  was  dissolved  by  the  death  of  snid  Bos- 
worth. February  15,  18SS.  Mr.  Bosworth 
had  contributed  almost  the  entire  capital 
of  the  firm.  In  October,  1872,  his  share 
amounted  to  $193,999.18,  and  that  of  the 
Hopkins  brothers  to  but  $15,000,  and.  as  so 
agreed,  the  said  Bosworth  thereafter  took 
DO  part  whatever  in  the  management  of  the 
business  of  the  firm,  but  Its  affairs  were 
wholly  left  to  and  managed  by  the  Hopkins 
brotbers.  From  October.  1869,  up  to  the 
time  of  his  death,  Mr.  Bosworth  had  other 
l:irge  property  interests,  consisting  of  bonds, 
Pliares,  stocks,  and  other  personal  property 
and  valuable  real  estate,  and  from  that  date 
to  the  time  of  said  Bosworth's  death  said 
Bedford  B.  Hopkins  acted  as  his  confiden- 
tl.il  adviser  and  agent  In  reference  to  Ms 
interests  outside  of  the  firm,  and  Bosworth 
continued  to  place  the  utmost  reliance  in 
the  bu^ness  ability  and  Integrity  of  his  part- 
ners to  the  time  of  his  death.  After  leav- 
ing KlUwaukee  In  1869  he  never  returned, 
except  tor  two  days  In  1874,  but  lived  up 
to  the  time  of  his  death  almost  contlnuoualy 


In  Europe.  It  appeared  that  by  the  last  will 
and  testament  of  Bosworth  all  his  real  estate- 
and  Interests  therein  were  devised  to  his  wld^ 
ow,  one  of  the  plalntitTs,  and  to  his  son,  How- 
ard F.  Bosworth,  the  other  plalntUf,  and  to  his 
daughter,  Emma,  one-thltd  to  each,  and  that 
the  daughter,  Emma,  died  in  1890,  Intestate- 
and  unmarried,  leaving  no  children,  by  which- 
her  interest  In  said  realty  vested  In  her 
mother  and  brother,  the  plaintiffs  In  this  suit, 
as  her  heirs  at  law.  niat  on  March  1, 1885, 
after  the  death  of  BoswMth,  It  appeared 
from  an  Inventory  and  balancing  of  accounts 
that  the  assets  of  the  firm  after  the  payment 
of  Its  debts,  and  charging  to  profit  and  loss- 
all  bad  debts,  amounted  and  belongW:  To 
said  Bosworth's  estate,  $157,303.53;  to  Bed- 
ford B.  Hopkins.  $38,702.67;  and  to  Edward 
O.  Hopkins,  $42,296.18;  and  the  plaintiff 
Howard  F.  Bosworth  purchased  of  his  moth- 
er, Frances  Bosworth.  and  his  sister,  Emma 
Bosworth,  their  two-thirds  in  and  to  his  fa- 
ther's interest  In  the  firm,  and  October 
1885.  he  entered  Into  copartnership  with  the 
Hopkins  brothers,  dating  from  Marc^  1, 1885. 
each  contributing  his  share  In  the  oapttal 
and  assets  of  the  former  firm  as  above  stat- 
ed, and  this  copartnwshlp  continued  until 
March  1,  1890,  since  which  date  Its  affairs 
have  been  in  course  of  liquidation.  Soon  after, 
the  plaintiffs  caused  an  examination  of  the 
boohs  and  afBaIrs  of  said  business  to  be  made 
by  an  expert  accountant,  and  in  June,  1891, 
as  it  Is  alleged  In  the  complaint,  it  wa« 
learned  that  the  defendants,  the  Hopkins 
brothers,  had  used  the  funds  of  the  said 
old  copartnership  In  the  purchase  of  the  real 
estate  in  question  and  for  the  payment  of 
taxes.  Interest  on  purchase  money,  and  for 
improvements  thereon,  In  amounts  stated 
In  the  complaint;  the  purchase  having  been 
made  November  25,  1875,  of  Mrs.  Alvlra 
Smith,  for  $16,000,  only  $1,000  of  which  was 
paid  down,  by  check  of  said  firm  drawn 
against  Its  bank  account,  and  the  balance 
was  paid  when  the  deed  of  conveyance  was 
made,  July  20,  1S78.  The  defendants  in 
their  answer  admitted  that  they  made  the 
purchase  and  received  a  conveyance  of  the 
lands  In  question  at  the  time  charged,  and 
alleged.  In  substance,  that  at  the  time  the 
net  profits  of  said  copartnership  business  to 
which  they  were  entitled,  pursuant  to  the 
partnership  agreement,  over  and  above  their 
$15,000  of  capital,  was  about  JKi.OOO.  and 
that  In  making  payment  for  the  land,  and 
on  accoimt  of  It,  they  from  time  to  time 
made  use,  to  a  small  degree  and  proportion, 
of  their  share  of  the  profits  of  said  busi- 
ness, drawing  against  the  same,  and  charging 
the  sums  drawn  on  the  books  of  the  firm, 
the  said  sums  bearing  a  very  small  propor- 
tion to  the  net  profits  to  which  they  were 
then  entitled;  that  there  was  no  restraint 
on  their  right  to  so  draw,  and  that  their 
partner,  Bosworth,  at  all  times  knew  and  as- 
sented that  they,  or  either  of  them,  might 
at  any  time  draw  lor  imrpofles  of  his  or 
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their  own  nse  any  nuns  within  their  dis- 
cretion; and  that  said  suma  bo  drawn  were 
drawn  In  good  faith,  within  th^  lawful 
ri^t,  and  without  any  attempt  at  aeoreor  or 
concealmoit. 

The  court  found  facts,  In  addition  to  those 
already  stated,  In  substance  and  effect,  that 
the  aiUre  care  and  management  of  the  co- 
partnei-sldp  business  was  upon  said  Hopkins 
brothers,  and  that  after  the  year  1869  said 
Fitch  J.  Bosworth  gave  no  attention  wbat- 
erer  to  the  same,  except  that  reports  and 
balance  sheets  prepared  by  the  bookkeepers 
were  regularly  and  from  Hme  to  time  B«it 
to  him;  that  after  that  date  Bedford  B 
Hopkins  attended  to  and  gave  a  large  por- 
tion of  his  time,  care,  and  attention  to  man- 
aging  the  Individual  Interests  and  property 
of  said  Fitch  J.  Bosworth  and  Frances  Bos- 
worth, his  wife,  one  of  the  plolntlfls,  In  the 
state  of  Wisconsin;  that,  at  the  time  of 
the  making  of  the  contract  for  the  purchase 
of  said  lands,  said  Hopkins  brothers  together 
had  credits  with  said  firm  of  H.  Bosworth  & 
Sous  amounting  to  about  $110,000,  belug 
about  ¥85,000  lu  excess  of  their  capital  at  the 
time  of  the  commencement  of  said  copart- 
nership; that  the  use  of  said  money  In  mak- 
ing said  purchase  was  not  In  violation  of  the 
articles  of  copartnership;  that  from  the  be- 
gluulug  thereof  to  the  date  of  purchase  said 
Fitch  J.  Bosworth  had  drawn  largely  from 
time  to  time  from  his  capital  In  said  copart- 
nership for  private  Inrestraent  and  specula- 
tion, and  that  It  waa  understood  between 
said  parties  that  the  defendants  might  also, 
to  a  reasonable  extent  and  In  their  discre- 
tion, draw  upon  their  Intorest  In  said  copart- 
ner^p  for  private  Investment;  that  ttie  use 
of  said  sum  of  $1,000  (the  first  inyment)  by 
■aid  defendants  was  no  violation  of  their  du 
ties  as  partners  hi  said  firm,  and  that  they 
took,  aald  money  in  good  falUi.  (or  a  private 
investment  which  they  had  a  rij^t  to  make; 
that  when  tho  lands  were  deeded  to  aaid 
HopUna  broOieEs,  ta  making  payments  there- 
for, and  on  acoount  of  tiie  same,  said  Hop- 
Uus  broflierB  did  from  time  to  time  make 
tise^  to  a  moderate  degree,  of  tbetr  share  of 
the  profits  and  th^  tnterest  in  said  buslnesa, 
drawing  against  tiie  same,  and  diar^g  the 
sums  drawn  on  the  bot^  of  the  bnsbi^; 
that  the  sums  so  made  use  of  wan  a  very 
small  proportlm  of  the  net  profits  to  which 
they  were  then  and  tiiere  mtltled,  and  that 
tlie  nso  of  said  moneys  was  not  In  violation 
of  auy  agreement  or  stipulation  with  the 
said  Bosworth,  but  tiiat  they  had  a  rl^t  to 
draw  the  same,  and  said  mon^  were  so 
used  In  good  falHi  1^  said  Hopkins  brothers 
for  th^r  aald  private  investment;  tiiat  tlie 
ddlendant^  the  Hopkins  brothers,  entered 
Into  possetnlfm  of  said  lands  at  the  time  of 
the  contract  ot  purchase.  In  1875,  and  ob- 
tained a  deed  therefor,  July  26,  1878;  ^t 
from  the  ttme  they  so  ^tered  into  posses- 
Mon  to  the  commoicement  ot  this  action 
they  were  in  the  actual  possession  and  occu- 


pation of  said  laud,  tliron^  flielr  tenants, 
claiming  title  thereto  under  a  land  contract 
for  It  and  deed  of  conveyance,  exclusive  of 
any  other  right,  and  that  said  possession  on 
their  part  was  open  and  notorious  and  ad- 
verse to  any  and  all  claims  of  any  person 
whatsoever;  that  sold  purchase  of  said  lands 
was  In  good  faith,  and  froe  from  fraud  or 
any  InteuUon  to  defraud,  and  that  they  did 
not  at  any  time  conceal,  or  attempt  to  con- 
ceal, said  transaction.  It  was  found  as  a 
conclusion  of  law  that  said  complaint  should 
be  dismissed  upon  the  merits,  with  costs 
against  the  plaintiffs,  and  judgment  waa 
entered  accordingly,  from  which  the  plain- 
tiffs appealed.  Such  other  facts  as  are  mate- 
rial are  stated  In  the  opinion. 

Miller,  Noyes  A  Miller,  for  appdlants. 
^^nUer,  Flanders,  Smith,  Bottmn  &  ^^laa, 
for  nspottdents. 

PINNEY,  J.,  (after  stating  the  facts.)  It  to 
not  claimed  that  the  land  in  question,  pur- 
chased, as  it  to  chained,  with  partner- 
ship funds,  was  purchased  for  partnership 
uses  or  purposes,  nor  that  dealing  In  real 
estate  was  In  any  sense  within  the  scope  of 
the  partnership  business.  The  theory  of  the 
case  on  both  sides  seems  to  t>e  that  Mr.  Bos- 
worth was  never  consulted  and  did  not  con- 
cur in  or  authorize  the  purchase,  or  have  any 
knowledge  that  It  had  been  made,  and  that 
the  Hopkins  brothers  Intended  the  purchase 
for  their  own  personal  use  and  benefit,  and 
not  for  the  use  and  benefit  of  the  partner^ 
ship.  The  testimony  shows  very  clearly 
that  no  other  iutentlon  in  p<^t  of  foct  can 
be  Imputed  to  them.  It  was  contMided  on 
behalf  of  the  appellants  that  a  trust  In  in- 
vitnm  should  be  Implied  or  raised  against 
the  Hopkins  brotlms,  on  the  ground  of  a 
wrongful  or  franduloit  use  of  the  funds  of 
the  firm  in  making  the  purchase^  and  that 
they  should  be  held  as  trustees  ex  malefido 
of  the  title  thus  acquired  for  the  braeflt  of 
the  firm;  and  thto  to  In  tect  tlie  case  made 
by  the  complaint  Bat  it  was  also  Instated 
that,  as  the  purchase  waa  made  with  part- 
nership funds,  without  the  knowledge  «■  oon- 
mat  ot  Bosworth,  a  trust  on  tiito  gtonnd 
nlone  would  result  In  favor  of  the  firm,  In- 
dependoit  of  any  Question  of  wrongdoing  or 
fraud,  by  reaum  of  audi  use  of  the  partner- 
ship funds.  But  we  are  ot  ttie  opinion,  upon 
the  facts,  tliat  there  can  be  no  resulting  tmst 
In  tAvor  ot  the  finn  in  respect  to  tiie  prem- 
ises, by  reason  ot  the  purchase  having  been 
nude  witli  partnership  funds,  and  that  the 
tiUe  or  dalm  of  the  partnerdilp  In  or  to  the 
lands  d^nds  wholly  upon  raising  an  Im- 
plied trust  against  Uie  defendants,  the  hold- 
en  tit  Hue  legal  titles  and  on  the  ground  that 
they  purchased  tiie  lands  by  a  wrongtol  or 
fraudulent  use  ot  the  funds  of  the  firm,  so 
that  a  court  of  equity  would  impute  to  them, 
reason  of  th^  wrongdoing,  and  as  a 
means  of  doing  Justice,  an  intention  directly 
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<^poitte  to  that  whldi  they  plainly  had, 
namely,  that  they  purchased  It  for  the  firm, 
when  fliey  clearly  designed  it  solely  tor 
tbemsdTCfl. 

The  statute  of  this  state  (cbapter  96) 
vroni^t  aame  veiy  important  diangaa  in  the 
law  at  uses  ai^  tnwta  as  It  existed  before  It 
was  adopted  In  1860.  The  sweeping  pro  vi- 
sion of  section  2071,  tliat  uses  and  tmsta, 
vxoept  as  antlioilzed  and  modified  In  cliaptw 
96.  woe  abolished,  did  not  extend  **to  trusts 
arisiiis  or  resulting  by  Impllcallon  of  law." 
This  would  have  left  tmsta  resulting  teom 
the  owneniiip  of  num^s  paid  <m  the 
purcfaaae  of  lands,  In  a  case  like  this,  as 
before  tiie  statute.  Sections  2077-2079  pro- 
vide^ in  substance,  that  when  a  grant  for 
a  Taluable  consideration  shall  be  made  to 
coe  person,  and  the  consideration  shall  be 
paid  by  another,  no  use  or  trust  shall  result 
in  fiiTor  of  the  person  by  whom  sudi  pay- 
ment  Is  made,  but  the  title  shall  vest  In  Qie 
pi>rson  named  as  alienee  in  snch  ronrey- 
ance;  bat  every  such  conresrance  shall  be 
presumed  fraudulent  as  against  the  credit- 
ors of  the  person  paying  the  consideration, 
sod.  when  a  fraudulent  intent  is  not  dis- 
proved, a  trust  shall  result  In  favor  of  such 
creditors  to  the  «ctent  It  may  be  necessary 
to  satisfy  their  Just  demands;  but  these 
prarisiona  do  not  extend  to  cases  where  the 
alienee  named  in  the  conveyance  shall  have 
taken  the  same  as  an  absolute  conveyance 
In  his  own  name,  without  the  knowledge  or 
consent  of  the  person  paying  the  considera- 
tion, or  when  such  alienee,  In  violation  of 
some  trust,  shall  hare  purchased  the  lands 
so  conveyed  with  moneys  belonging  to  an- 
other person.  The  purpose  of  the  statute, 
which  was  taken  from  that  of  New  Tork, 
was  to  prevent  a  debtor  from  d^raudlng  his 
creditors  by  buying  lands  and  paying  for 
them  with  his  own  money,  and  taking  the 
title  In  the  name  of  another,  for  by  doing  so 
under  this  statute  he  takes  the  risk  of  losing 
all  cfalm  to  the  land,  and  creates  a  trust 
thmin  In  favor  of,  and  enforceable  by,  his 
creditors.  Kluender  v.  Fenske.  53  Wis.  122, 
10  N.  W.  Rep.  870;  Oarfleld  v.  Hatmaker,  15 
N.  Y.  47Sb  Section  2077  does  not  seem  to 
embrace  the  case  of  a  purchase  by  one  part- 
ner without  the  concurrence  of  his  copartner, 
using  the  firm  funds  therefor,  and  taking  a 
conveyance  of  the  title  In  his  own  name,  and 
without  the  knowledge  and  consent  of  such 
copartner.  Such  a  purchase  does  not  appear 
to  be  a  case  where  the  consideration  la  paid 
by  one  person,  and  the  conveyance  Is  taken 
in  the  name  of  another,  within  the  meaning 
of  this  statute.  FalrcfaUd  v.  FalrchUd,  64  N. 
Y.  471.  479.  And,  as  sectlouR  2078  and  207» 
do  not  seem  to  have  any  application  to  cases 
not  within  the  purview  of  section  2077,  the 
question  whethM:  there  can  be  any  resulting 
trust  where  one  partner  purchases  with  part- 
nership fends,  and  takes  a  conveyance  of 
lands  In  his  own  name,  without  the  knowl- 
edge Of  hla  copartner,  remains  to  be  deter- 


mined,  aa  before  I3ie  statute.  Belts  t.  Rdts, 
80  N.  638;  Schultae  t.  Mayor,  etc,  103  N. 
T.  808.  8  M.  S.  Bep.  62&  And  thU  is  in  ac- 
cordance with  OaAst  V.  McAullfCe,  81  Wis. 
104,  51  N.  W.  Sep.  83. 

The  qnestiai,  then,  to  be  determined,  la 
irtietlm  the  purchase  In  question  was  made 
by  and  throu^  a  wrtmgful  and  fraudulent 
anilicatlon  of  the  partnership  funds,  and 
without  the  Implied  consent  of  Bosworth.  re- 
sulting from  the  knowledge,  fairly  to  be 
Imputed  to  him.  of  all  the  facta  and  cir- 
cumstances of  the  case,  or  an  implied  ac- 
quiescence In  the  appropriation  on  his  part 
In  Kelley  v.  Greenleof,  3  Story,  401.  Story, 
J.,  declared  the  law  to  be  "that  if  a  partner 
fraudulently  or  Improperiy,  without  the  con- 
sent of  his  partners,  applies  the  partner- 
ship  funds  to  his  own  private  purposes,  or 
for  his  own  private  profit  or  emolument  or 
Investe  the  same  improper^  in  his  own 
name  and  for  his  own  use,  the  other  par- 
ties have  a  ri^t,  if  they  can  distinctly 
trace  the  investment,  and  elect  so  to  do,  to 
follow  the  partnership  funds  Into  the  Invest- 
ment, and  treat  It  as  trust  property  held  by 
that  partner  for  the  benefit  of  the  firm." 
In  Shaler  t.  Trowbridge,  28  N.  J.  Eq.  595,  It 
Is  held  that  the  mlsappn^riatlon  must  be 
fraudulent  to  give  rise  to  an  Implied  trust  In 
such  a  case,  which  may  be  enforced  against 
the  land;  and  Partridge  t.  Wells,  30  J. 
Bq.  177,  178,  will  be  found,  on  examina- 
tion, to  be  to  the  same  effect  In  such  a  case 
Implied  consent,  resulting  fi-oni  Imowledge  of 
facts  and  circumstances,  or  acquiescence  in 
the  appropriation,  are  held  sufficient  to  sup- 
port the  rightfulness  of  the  purchase;  and  It 
must  necessarily  follow  that  If  It  is  fairly 
deduclble  from  the  evidence  that  It  was 
within  the  contemplation  or  understanding 
of  the  parties  that  Mr.  Bosworth  on  his 
part  or  the  Hopkins  brotbera  on  theirs, 
might  withdraw  moneys  from  the  firm,  con- 
sisting of  profits  earned,  for  private  uses 
and  purposes,  without  encroaching  upon  the 
capital  stock  Invested,  and  the  purchase  in 
question  was  made  with  moneys  fairly  and 
In  good  faith  withdrawn,  and  charged  to  the 
defendants  on  the  books  of  the  firm,  then 
It  is  manifest  that  the  purchase  in  question 
was  rightfully  made,  and  with  their  own 
money,  and  they  are  entitled  to  hold  It  for 
their  own  benefit  If  lands  are  purchased  by 
one  partner  In  his  own  name  with  partner- 
ship funds,  and  he  is  charged  with  the  mon- 
eys thus  used  on  the  partnership  books,  the 
land  la  his  private  property,  and  not  that 
of  the  firm,  (Bates,  Partn.  |  284,)  although 
the  money  was  drawn  from  the  partnership 
funds.  It  was  so  held  by  this  court  In  Clarke 
V.  McAullffe.  81  Wis.  104,  ul  N.  W.  Rep.  83. 
and  Is  supported  by  numerous  authorities. 
OoUumb  V.  Read.  24  N.  Y.  r>li:  Hiiy  s  Ap- 
peal, 91  Pa.  St.  265.  "It  does  not  necessarily 
follow  that  property  bought  with  the  money 
of  the  firm  Is  the  property  of  the  flrni,  for 
it  sometimes  happens  that  pruperty.ultliouKh 
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pnid  for  by  the  flrm,  has  been  In  fact  bought 
for  (me  partner  excluslTely,  and  that  he  has 
become  debtor  to  the  firm  for  the  purchase 
money."  1  Undl.  Partn.  *329;  Banlc  of  Eng- 
land Case.  3  De  Gex,  F.  &  J.  64&'^58.  It 
may  be  shown  by  express  agreement,  or 
from  facts  and  circumstances  and  conduct 
of  the  pnrtners,  that  land  purdiased  with 
partnership  funds  by  one  i  partner  In  his 
own  name  belongs  to  the  partner  in  whose 
name  the  legal  title  was  taken,  and  that 
he  Is,  or  should  be,  a  debtor  for  the  money. 
Smith  T.  Smith,  5  Ves.  103;  Richards  t.  Man- 
son,  101  Mass.  482,  484.  And  In  like  manner 
It  may  be  shown  that  the  party  bo  purchaft- 
hig  had  a  right  to  draw  out  and  charge  him- 
self with  the  funds  with  which  the  purchase 
was  made.  Wherever  an  equity  is  attempt- 
ed to  be  raised  and  asserted  by  parol  to 
modify,  affect,  or  displace  the  legal  title, 
such  equity  may  be  rebutted  in  like  manner 
by  parol.  In  Kelley  v.  Greenleaf,  3  Story,  93, 
It  was  held  that  there  must  be  some  element 
of  fraud  In  the  appropriation  to  enable  the 
flrm,  by  reason  of  the  use  of  partnership 
fmids,  to  claim  the  equitable  title  to  land 
purchased  with  them.  Mere  overdrafts  give 
no  right  to  proceed  against  the  separate  es- 
tate of  one  partner  thus  acquired.  The  tak- 
ing and  appropriation  must  have  been  fraud- 
ulent or  in  bad  faith;  but  the  assent  of  the 
other  copartners  to  such  drawing  and  use  of 
partnership  funds  may  be  Implied  from  the 
course  of  business  and  the  habit  of  the  part- 
ners In  this  respect,  and  acquiescence  In 
the  withdrawal  of  profits  may  be  made  for 
such  time,  and  under  such  circumstances,  as 
to  Justify  the  inference  of  a  previous  unde^ 
standing  or  agreement  allowing  It,  (bates, 
Partn.  §9  818,  319,  545,  546;  Sharp  v.  Hib- 
bhia,  42  N.  J.  Eq.  543,  9  AtL  Rep.  113;)  and 
prior  similar  acts  or  habit  of  the  flrm  are 
evidence  of  authority  for  such  purpose.  (May- 
bin  V.  Moorman,  21  S.  C.  346;  Oabenlss  t. 
Clark,  81  Miss.  423;  HcCormlck  v.  McCoi^ 
mick.  7  Neb.  440;  RusseU  T.  Miller.  26  Mich. 
1.)  Long  delay  In  making  proper  examlna- 
UonB  or  investigation,  suggested  by  motives 
of  ordinary  bosluess  prudence,  when  the 
means  for  making  them  are  readily  at  hand, 
extending  over  a  period  of  many  years,  untU 
fhere  has  been  on  enormous  increase  In 
value  of  the  property  claimed.  Is  an  lm> 
imrtant  element  to  be  conddered  as  affect- 
ing any  equity  asserted  against  property  ao 
purcliased,  i>arttcularly  where,  by  the  deatti 
of  parties  or  witnesses,  there  has  been  a 
loss  (tf  evidence  necessary  to  a  proper  in- 
vestigation of  tbe  merits  of  the  cUiIm.  The 
purchase  of  the  property  in  question  not 
being  mlthln  the  scope  of  tbe  busIneBS  ot 
the  partnerdilp,  and  not  having  been  made 
with  the  previoos  knowledge  or  oHuent  of 
all  the  partners,  it  cannot  be  maintained 
that  there  was  any  breach  of  good  telth.  or 
of  any  legal  or  eq:idtable  dnty,  In  tStt  defend- 
ants In  making  It;  and  the  wAe  qnesUim  Is 
whether,  under  tbo  tacts  and  drcuniBtances 


appearing  In  evidence,  the  drawing  and  use^ 
of  the  moneys  of  the  partnerehlp  to  make- 
the  purchase  in  qu^tion,  and  the  entry 
thereof  on  the  t>ooks  of  the  partnership,  a» 
hereinafter  stated,  considered  in  connectloD 
with  the  habit  and  course  of  business  of  the 
firm,  vested  the  sole  beneficial  interest  Id- 
the  pn^rty  purchased  In  the  defendants^ 
or  whether  any  trust  can  be  implied  In  favor 
of  the  flrm  against  the  property  so  pur- 
<diased,  by  reason  of  any  secret  or  fraudu- 
lent use  of  the  mooey  of  tba  flrm  fOr  that* 
purpose. 

Whether  any  trust  Is  to  be  implied  in 
favor  of  the  flrm  from  the  alleged  secret  or 
frandolent  use  of  Its  funds  In  making  the* 
purchase  depends  entirely  upon  the  facts  a» 
they  existed  November  29,  1875,  when  the 
purchase  was  made,  and  the  subsequent 
withdrawal  of  funds  of  the  flrm,  and  use  or 
the  same  In  payment  of  the  part  of  the  pur^ 
chase  money  and  Interest  remaining  nnpald^ 
the  payment  of  taxes  on  and  improvement  of 
the  land,  cannot  be  regarded  as  material  to 
tbe  rightfulness  of  the  pnrdtase.  Perryt 
Trusts.  SS  126,  133;  French  v.  Sheplor,  8S 
Ind.  286;  Forsyth  v.  Olarfc,  8  Wend.  651; 
Botsford  V.  Burr.  2  Johns.  Ch.  4CW;  Whltlnc^ 
V.  Gould,  2  Wis.  652.  And  gubsequent 
wrongful  paymento  on  the  ptirchaae  prtce- 
from  the  partnership  funds,  pursuant  to  a 
land  contract,  but  subsequent  and  prior  to- 
the  deed,  will  not  be  ground  for  an  Implied 
trust  though  the  firm  might,  if  necesaary, 
have  a  lien  against  the  land  for  sums  so- 
paid.  Conner  v.  Lewis,  16  Me.  274.  Hi* 
payment  of  the  $1,000  to  the  vendor,  and  the 
execution  of  the  contract  for  fbe  payment  of 
¥15,000  deferred  payment  and  Interest,  wiiei» 
the  defendants  wen  to  have  a  conveyance 
of  the  legal  title,  made  them  the  equitable 
owners  of  the  fee.  subject  to  the  payment  of 
the  balance  of  unpaid  ptirchase  money. 
Tb^  owed  the  vendor  that  sum,  and  the«ub- 
aequmt  withdrawal  of  the  money  with 
whld!i  the  notes  were  purchased,  with  a  part 
of  wldcii  this  $15,000  was  paid,  wa^  but  * 
method  of  obtaining  means  to  pay  the  debt 
of  the  defendants,  and  was  not  in  any  Just 
or  proper  sense  for  making  a  purchase  of  the 
lands  In  question.  The  amoimt  paid  at  tbe 
time  of  tile  purchase  was  but  |1,000,  but  the 
entire  purdiase  price  was  $16,000,  and  the 
conveyance  of  the  1^1  title  to  tne  defend- 
ants was  made  July  20,  1878.  In  view  of  the 
tAct  that  tiie  flghtfnlneu  of  tbe  purchase  de- 
pends sfdely  on  the  withdrawal  and  use  of 
tbe  $1,000  iiaid  when  tbe  contract  was  exe- 
cuted, we  are  rdleved  from  dlscusstng  many 
questions  upon  which  the  evidence  Is  lengthy 
and  computations  are  eomplei,  particularly 
In  relation  to  tiie  matter  of  rq^aeanait  of 
fDnds  withdrawn  to  buy  tiie  Danlda  notes  at 
one  Helmer.  with  part  of  which  tiie  final 
payment  was  made,  and  whethw  tiie  de- 
fendants made  a  profit  cn  that  parchaae  for 
which  they  on^t  to  aocoant  to  the  firm; 
and  so^  too,  as  to  tiie  gains  mads  by  ttw  de- 
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fumkuit  Bedflord  B.  Hopklna  by  vHbdraw- 
9iig  $5,000^  and  vting  It  In  a  q^ecolatlon  oi  Us 
-own.  These  are  all  qoesttons  wMeb,  In  our 
view  of  the  case,  rdate  Bolelj  to  an  acocmnt- 
ing  to  be  had  between  the  partlea  concerning 
the  partnerfihip  budnesa,  and  are  not  within 
the  Bcope  of  this  actl<m.  The  copartnemhlp 
-commenced  March  1,  1888,  and  oontinaed 
nntU  the  death  of  Boeworth,  Febraaiy  IB, 
1U85,— a  period  of  nearly  19  Tears.  The  bosi- 
neaa  carried  on  by  them  was  a  very  ezteo- 
-tf  ve  one,  and  moat  at  tiie  inne  had  been  a 
rerj  profltaUe  one,  anunintinK  from  ¥800,- 
«00  to  $500,000  per  annum,  mie  d^ndants 
liad  only  f 15,000  tnreated  in  it  at  flnt,  and 
Boaworth  had  contributed  the  remainder, 
4Uid  nearly  the  entire  amonnt,  so  that  in 
October,  1S72,  when  the  partnership  articles 
were  rednced  to  wilting,  ttie  latto-  had  in- 
vrated  In  the  baaUieas  $102,281.17.  and  in  the 
•outset  a  mn^  greater  sum,  and  the  d^end- 
anta  naij  $15,000^  as  capitaL  By  these  artl< 
-clea  It  waa  at^lated  that  Boswortfa  was  not 
expected  to  derote  any  of  his  time  to  the 
bnslneaa;  that  the  Hopkins  brothers  had  con- 
cocted and  managed  It,  and  were  to  do  so 
thereafter,  and  waa  entirely  silent  as  to  the 
right  of  ^ther  or  any  of  the  partners  to 
withdraw  and  use  moneys  of  the  firm, 
whether  profits  or  otherwise.  After  the  pmv 
^iiase  of  the  land  In  question  in  March,  187tJ, 
another  agreement,  like  the  formw  In  all 
respects,  was  made,  except  that  the  holdings 
•of  capital  were  stated  to  be:  Mr.  Bosworth, 
«103.000.18,  and  B.  B.  and  E.  C.  Hopkiiis, 
41U1.154.20;  and  this  remained  In  force  nntll 
Ur.  Bosworth's  death.  The  latter,  in  the 
tail  of  1SG9,  a  short  time  before  leaving  for 
Europe,  wrote  to  the  defMidants  a  letter 
from  the  "Kaw-Kaw  Olubhouse,"  relattre  to 
bla  basiness  matters  and  those  of  the  firm, 
giving  his  Ideas  as  to  the  manner  In  which 
the  business  shonld  be  oondacted,  and  con- 
•ceming  his  intended  trip  abroad,  which  was 
expressed  in  terms  of  great  kindness  and 
confidence,  in  which  he  says:  "For  the  com- 
ing year  or  two  I  want  you  to  allow  me  to 
do  most  of  the  drawing  out  of  funds  for  ex- 
traordinary purposes,  aft^  which  you  can 
«b.inge  It,  if  yon  desire."  There  is  no  allu- 
sion to  the  subject  In  subsequent  letters  on 
«ither  side,  and,  in  consequence  of  the  tact 
titat  death  had  closed  the  lips  of  Mr.  Bos- 
worth, the  law  dosed  those  of  the  defend- 
ants as  to  any  oral  understanding  or  agree* 
ment  between  them.  The  paragraph  above 
<rooted  relates  to  drawing  out  of  money,  over 
Qud  above  living  e^enses,  "for  extraordi- 
tuiiy  pBri>oses,"  and  we  most  refer  to  It,  and 
the  practice  and  usage  of  the  parties,  and 
all  other  relevant  facta  and  drcumstances, 
(or  a  airiatlon  of  the  question  whether  the 
4l rawing  out  of  the  moneys  with  which  the 
porchaae  in  qnestlon  was  made  and  com- 
pleted was  unauthorized  and  fraudulent 
Tlie  evidence  is  dear,  in  our  judgment,  ttiat, 
when  the  $1,000  was  drawn  and  used  to 
make  the  purchase,  the  Hopklna  brothers 


had  undrawn  pn^tte  atanding  to  tiMr  credit 
on  the  books  of  the  firm  In  the  sum  of  about 
$7S,00a  Prom  1868  down  to  the  end  at  the 
bnslneBs  year  1876  the  net  proflta  of  tiie  bnal- 
nees  had  averaged  over  $45,000  per  annum, 
and  for  the  entire  period  of  the  partnership 
$85,000  at  leaat  It  appenra  ttiat  nearly 
every  year  after  gcdng  to  Bhmqw  Ur.  Bo»< 
worth  drew  out  moneys  largely  exceeding  his 
sbara  of  tiw  anooal  profits,  and  in  some 
years  more  than  $20,000  in  excess  thereof,  so 
that  hla  Interest  in  tile  firm  wliidi  stood  on 
the  books,  March  1,  1871.  at  $288,674.75,  vnu 
reduced  to  $187,648.82  b7  March  1,  1870,  and 
to  $157,808.63  by  the  aid  <a  the  partnerddp 
term,  Hardi  1.  iSSi,  ataowlng  that  he  bad 
not  only  drawn  all  his  share  of  the  profits, 
but  that  hla  attpnlated  capital  waa  very  con- 
siderably reduced  bdow  the  sum  mentioned 
hi  the  partnerahip  agreement  On  the  other 
hand,  on  the  1st  of  Biarch,  187S,  after  final 
payment  had  been  made  for  the  land,  the 
balance  to  the  credit  of  the  defendants  was 
in  excess  of  their  capital  as  stipulated  In  the 
partnership  agreement,  and  at  the  end  of  the 
partnership  term  was  $80,00&.S3,— over  $20,- 
000  less.  Ehirlng  tiie  entire  period  of  the 
partnership  there  appears  to  hare  lieen  the 
most  cordial  and  friendly  feeling  betwera 
the  parties,  eadi  seeming  to  have  the  utmost 
confidence  in  the  other,  and  at  the  end  of 
each  bnslnesa  year  the  defendants  sent  to 
Mr.  Bosworth  what  is  called  In  the  evidence 
a  "mlBiature  balance  sheet"  of  the  affairs  of 
ihe  firm  for  that  year,  stating  the  footings  of 
the  personal  ledger,  and  amounts  due  the 
firm,  and  amounts  the  firm  owed,  the  gross 
sales,  gross  pn^ts.  expenses,  net  profits, 
bilLj  receivable,  and  Bto<^  on  hand.  Mr.  Boa- 
wortli  knew  presumably  what  be  had  drawn 
out  each  year,  and  from  this  data  and  the 
"miniature  balance  sheets"  could  form  a 
satisfactory  conduslou  whether  the  defend- 
ants were  withdrawing  annually  their  share 
of  the  profits  or  more,  or  whether  they  al- 
lowed thdr  profits  to  accumulate,  and  form 
a  basis  with  which  to  carry  on  the  partner- 
ship. The  evidence  wholly  falls  to  show 
that  any  complaint  waa  made  by  dther  party 
against  the  other  for  drawing  more  money 
annually  than  he  or  they  ought  to  have 
taken,  or  that  the  capital  of  eLUiar  party  had 
been  impaired.  While  Mr.  Bosworth  waa 
abroad  or  absent  from  Milwaukee,  during  a 
period  of  about  16  years,  the  defendant  Bed- 
ford B.  Hopkins  was  Mr.  B(Mworth*s  busi- 
ness manager  of  his  other  Important  Inter- 
eets  in  Wisconsin,  conducted  the  business  of 
erecting  a  large  building  In  Milwaukee,  and 
his  si>eculations  In  whisky  and  other  deals, 
and  hla  (Bosworth's)  profits  in  these  matters 
during  this  period  are  estimated  at  6ver 
$60,000;  and  Mr.  Hoi^lns  managed  and 
dosed  out  a  transaction  In  some  railway  se- 
curities, not  deemed  v^  secure,  in  a  veiy 
profitable  and  advantageous  mannw.  He 
also  managed  and  conducted  very  Important 
business  interests  for  one  of  the  plalntlffB, 
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Bin.  Boswortbt  dniing  flw  same  time.  It 
does  not  appear  that  any  fault  was  ever 
found  with,  or  any  complaint  was  made 
against,  him  in  respect  to  lila  manasemoit 
of  any  of  these  affairs,  which  was,  It  seems, 
gratultoiu,  or  in  rdatiim  to  the  management 
of  the  attain  ot  the  firm  by  tiie  defendanta 
v.ntJl  about  Biz  years  after  the  death  of  Mr. 
Bosworth,  and  Just  before  this  action  was 
commenced.  It  Is  In  evidence  that  Mr.  and 
Mrs.  BoBwortik  always  had  prompt  and  full 
information  in  regard  to  tUea  said  bushiess 
affairs  whenever  they  son^t  It,  In  1^  the 
deCoi^mt  Bedford  Hopkins  saw  Mr.  Bos- 
worth at  the  Thousand  Islands  tor  t&gtit  or 
ten  dajv.  It  Is  dUOciiIt.  from  all  ttte  facts 
and  circumstances  In  proof,  to  resist  the 
conTlctlon  that  Mr.  Bosworth  knew  In  a  gen- 
eral way  the  extent  to  which  he,  and  the  de- 
fendants as  wdl,  were  drawing  and  had 
drawn  moneys,  from  lime  to  time,  from  the 
firm,  both  before  and  after  the  purchase. 
He  had  the  means  of  ascertaining  the  real 
facts,  and  motlTes  of  business  prudence  and 
ordinary  caution  should  have  prompted  him 
to  look  aftw  the  manner  in  whldi  the  de- 
frndants,  as  managing  partners,  were  c<m< 
ducting  the  affairs  of  the  flrm.  The  evid^ice 
diowa  that  Mr.  Bosworth  was  a  competent 
and  Buccessfol  bmdness  man  of  long  and  ez- 
tenslve  experience,  and  strict  and  careful  In 
buslneBs  methods.  If  he  did  not  know  the 
facts,  he  was  aceedingly  remiss  In  not  In- 
restlgatlng;  during  a  period  of  abont  18 
years.  No  oamlnatlon  In  b^alf  of  the  Bos- 
worth interest  of  the  partnership  affairs  was 
made  until  over  flre  years  after  his  death. 
The  proofs  are  suggestive  of  very  consider- 
able end  long-continued  laches  In  this  re- 
spect Laches  which  will  operate-  to  bar  re- 
lief may  well  consist  in  long-contlnned  neg- 
lect to  Investigate  end  ascertain  the  il^ts 
of  a  party  In  respect  to  Important  business 
Interests,  so  that  he  may  be  said  to  have 
slumbered  on  bis  rljdits  quite  as  well  as 
vidiere  a  party,  having  adequate  knowledge 
In  this  respect,  tolls  to  bring  his  action  In 
propOT  time  for  relief. 

At  the  late  day  when  this  litigation  was 
Instituted,  with  all  the  U^t  that  can  be  ob- 
tained from  the  evidenoe  and  the  course  of 
business  and  usage  of  the  flrm,  and  in  the 
absence  of  any  evidence  or  sug^^estlon  of  com- 
plaint at  or  about  the  time,  and  wh^  the 
evidence  of  the  parties  to  these  transactlonB 
cannot  now  be  had,  It  cannot  be  said,  we 
think,  as  an  lnfer«ice  of  toct  that  the  draw- 
ing out  and  ualng  of  the  money  of  the  firm 
to  make  the  purchase  in  question,  and  to  pay 
the  deferred  paymCTts,  interest  taxes,  and 
Improvements,  was  without  due  and  lawful 
authority.  It  would  be  most  unreasonable 
to  say  that  the  plaintiffs  have  shown  them- 
Belves  to  be  In  any  position  to  complain  of 
the  drawing  out  of  the  fl,000  used  to  moke 
the  purchase,  when  the  defendants  had  to 
their  <n^t  for  profits  the  large  amount 
already  stated.  Is  there  any  reason,  in  view 


of  irtiat  he  said  in  the  Eaw-Kaw  letter  of 
1869,  to  think  that  it  would  evar  have  oo- 
eoired  to  Mr.  Bosworth  to  have  made  any 
objectkmtotbattransacticnT  Having  drawn 
so  largely  on  the  flrm  for  his  share  of  the  an- 
nual profits,  and  even  to  the  extent  of  niSr 
terlolly  Impairing  bis  capital,  did  he  suppose, 
or  had  he  any  rlfl^t  to  think,  that  the  de- 
toidauta  were  permitting  th^  proflto  to  ao- 
cumulate,  and  serve  as  a  means  witii  which 
to  aeenre  proflts  to  a  considerable  exteot 
tor  his  bauAt;  or  did  he  not  think,  and 
have  every  reason  to  believe  and  understand, 
that  th^  wexe  using  toeir  share  of  pn^to 
fbr  purposes  of  torestmott  and  toe  "extia- 
OTdlnazy  purposes,"  beymd  ordinary  living 
expmamJ  We  fed.  no  difficulty  in  holding 
that  the  fl,000  with  which  the  purchase  was 
originally  made  was  rl^tfuUy  and  to  good 
faith  withdrawn  and  used  for  that  purpose. 
Tn  view  of  all  the  evidence,  we  are  unable 
to  understand  how  any  motive  ahoold  exist 
for  attempting  to  conceal  tJie  fact,  nor  does 
the  BYldenoe  satisfy  as  that  any  ooncealment 
of  It  was  toteoded  fxe  attempted.  WhetbH' 
the  wltodrawal  ot  funds  tor  toe  purchase  of 
the  Daniels  notes,  amounting  to  $20,000,  for 
$1G,000,  with  and  out  of  which  payment  was 
made  of  the  unpaid  purchase  m<mey  for  the 
land,  was  an  invasion  or  Impairment  of  the 
capital  of  the  defendant^  was  a  question 
much  contested,  and  upon  which  the  finding 
of  the  superior  oonrt  was  sdverse  to  the 
plalntUEa  Onr  stnmg  omivtetion  is  that,  if 
thae  was  any  such  impairment,  it  was 
speedily  made  good,  and  that  the  firm  suffer- 
ed no  incmvenlenoe  to  orasequenoe.  But,  as 
already  stated,  we  do  not  retard  this  question 
as  Important  to  the  real  question  involved 
to  this  action,  and  will  not  enter  upon  an 
analysis  of  toe  computations  submitted  to 
favor  of  toe  claims  of  toe  reqc>ective  parties 
on  this  potot,  for,  wlto  other  matters  already 
mrationed,  toe  appropriate  method  tor  set- 
tling It  is  to  an  action  for  an  aooounting,  ft>r 
reasons  already  stoted. 

It  was  argued  on  behalf  of  toe  appdlants 
that  toe  drawing  out  of  toe  (1,000  with 
which  toe  purchase  was  made  had  been  kept 
secret  and  concealed,  and  this  famished  evi- 
dence of  totmtional  wrc»ig,  and  Improper 
and  fraudulent  use  of  toe  moneys  of  toe  firm, 
and  that  toe  same  state  of  facts  Is  shown  to 
be  true  as  to  toe  withdrawal  of  toe  subse- 
quNit  moneys  used  to  buy  toe  notes  used  to 
pay  toe  unpaid  purchase  money  on  the  land, 
and  to  pay  toterest  taxes,  and  improvements. 
As  to  toe  fl,000,  toe  toot  is  that  this  amount 
and  a  subsequent  payment  of  toterest  etc.. 
were  not  entered  upon  toe  personal  account 
of  ^toer  of  toe  defendants  to  toe  personal 
ledger  of  toe  partners,  but  was  kept  on  a 
slip  of  paper  to  toe  money  drawer  or  on 
toe  cosh  tickler  until  toe  24to  of  toe  ffrilow- 
Ing  April,  when  toey  were  entered  on  toe 
sales  ledger  of  accounts  with  customers,  un- 
der toe  head  of  "W.  H  of  S.  E.  hi,  sec.  1.  town 
6,range21,MU.  Ga,  Wis.   B.  B.  &  B.  O.  Hop- 
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IdDfl,  80  acres,  town  of  Greenfield,  Wis." 
Tbla  aocoimt  was  debited  frith  the  moneys 
drawn  out  and  paid  for  the  land,  and  waa 
credited  with  whatever  had  been  rec^red 
from  the  land.  It  extends  through  five 
ledgers,  and  It  is  fair  to  presume  that  each 
of  these  had  an  Index  with  which  the  ac- 
count could  be  readily  referred  to.  It  would 
enter  into  every  annual  balance  sheet  as  a 
part  of  the  moneys  due,  and  was  In  the  form 
of  an  asset  of  the  firm,  though  it  would  be 
la  reduction  of  the  general  credits  of  the  de- 
fendants, which  were  kept  on  the  personal 
leil^r.  This  Is  the  only  joint  account  of  the 
defendants  on  the  firm  bo<^  and  entries 
were  regularly  made  on  it  of  all  Items  relat- 
ing to  the  land,  drawn  or  paid  from  the 
Dioneys  of  the  flrra.  In  relatl(m  to  this  ac- 
count one  of  the  defraidants  testified.  In  sub- 
stance, that  he  never  gave  any  directions  to 
Qoy  boolikeeper  in  what  ledger  be  sbonld 
put  the  B.  B.  and  E.  C.  Hopkins  land  ac- 
count; that  there  are  several  oGier  accounts 
on  the  sales  or  customers*  ledger  of  a  like 
<^nicter;  that  he  never  noticed  that  this  ao- 
count  was  on  the  sales  or  customers'  ledger 
until  examined  as  a  witness;  that  he  lnt»id- 
ed  no  concealment,  and  there  was  no  con- 
cealment. In  leaving  the  |1,000  off  the  caah 
book  from  November  25th  down  to  the  next 
April.  One  Youmans.  bookkeeper  for  the  firm 
in  the  year  1S73,  and  tor  14  years  thereafter, 
testified  that  the  B.  B.  and  E.  0.  Hopkins 
land  aoconnt  was  opened  by  him,  and  that 
Drither  of  the  defendants  gave  Mm  any  direo- 
tkins  as  to  where  that  account  should  be 
opened, — whether  In  the  sales  ledger  or  In 
the  personal  ledger;  that  th^  never  gave 
any  direction*  up<m  what  ledger  any  account 
ihonld  be  opened.  It  appears  to  us  that  any 
conipetent  business  man,— certainly  any  book- 
keeper,—In  looking  Into  the  condition  and  af- 
fairs  at  the  flrm,  could  not  tail  to  find  this 
account,  or  to  understand  that  the  amount 
with  wbl<^  the  defendants  were  debited  by  It 
was  a  proper  charge  against  the  defendants, 
and  a  set-off  against  the  Interest  tbey  bad  in 
the  firm,  whether  of  capital  or  profits,  and, 
though  in  form  an  asset  of  the  flrm,  was  in 
effect  a  charge  against  the  defendants.  The 
method  of  keeping  the  account  adopted  may 
not  have  been  an  appropriate  one,  but  it  was 
not  calculated  to  be  a  very  snocessful  device 
for  concealing  the  account,  or  the  transac- 
tions to  which  it  r^tee;  and  we  are  not  pre- 
pared. In  view  of  all  the  evidence,  to  adopt 
the  theory  that  it  was  entered  in  this  manner 
for  any  such  purpose.  We  do  not  think  the 
eridcnoe  sustains  the  charge  of  concealment 
Diade  in  the  complaint 

Upon  the  death  of  Mr.  Bosworth,  his  son, 
Howard  F.  Boeworth,  one  of  the  plaintiffs, 
succeeded  to  his  interest  in  the  flrm  in  the 
manner  already  stated.  T^ere  had  been  no 
examination  Into  the  sepanite  interest  of  Mr. 
Bosworth  in  Ihe  affairs  of  the  firm  for  nearly 
dxtemi  yettxB,  and  none  seems  to  have  been 
attempted        alwut  five  yean  thereafter. 


Etoward  F.  Boswortb  n^tber  made  nor  at- 
tempted any  untU  about  the  time  the  flrm 
went  Into  liquidation.  In  1800.  It  appears  that 
he  had  little  or  no  business  educatlwi  or 
training,  or  aptitude  fbr  business  pursuits,  and 
the  duties  incident  thereto  appear  to  have 
been  unsulted  and  irksome  to  him.  There  is 
no  evidence  that  the  defendants,  or  either  of 
tbem,  refused  him  proper  means  and  fadli- 
tles  to  examine  Into  the  business  transactions 
of  the  former  flrm,  or  that  any  means  or  de- 
vice whatever  was  resorted  to  in  order  to 
mislead  or  deceive  him,  or  to  prevent  a  thor- 
ough examination  of  its  affairs  on  bis  part 
He  had  the  means  at  hand  to  carry  it  on, 
and  motives  of  business  prudence  and  caution 
could  not  have  failed  to  suggest  Its  necesBlty. 
The  defendants  did  not  make  the  fact  of  their 
purchase  of  the  property  In  question  a  mat- 
ter of  secrecy,  and  their  title  to  It  appeared 
of  recrad.  The  great  lafwe  of  time,  the  loss 
of  Instruments  of  evidence  perhaps,  but  par- 
ticularly the  death  of  Mr.  Bosworth,  have 
served  to  surround  the  Investigation  of  the 
ca-se  with  difficulty  and  doubt  We  ought 
not  to  disturb  the  title  of  the  def^dants 
under  such  circumstances,  and  after  such  a 
lapse  of  time,  but  upon  dear  and  satisfac- 
tory evidence,  particularly  If  there  has  been, 
as  conceded  here,  an  extraordinary  increase 
of  the  value  of  the  premises  in  the  mean 
time.  Upon  the  entire  case  we  are  satlafled 
that  the  case  was  decided  ctHrectly  by  the  su- 
perior court,  and  that  its  Judgment  ^ould  be 
affirmed.  Tbe  Judgment  of  the  superior  court 
of  MUwatikee  county  is  affirmed. 


BARNES  v.  MUNROE  et  al. 

(Sopreme  Court  of  Michigan.  June  1.  18&3.> 

RssULiuie  Tbubtb — Abolition  bt  Statuts— Ei^ 
rtcT. 

1.  Complainant  and  bis  mother  eniployvd 
H.  to  buj  laud  for  them,  and  furnished  the 
money  for  tbe  first  payment,  H.  taklug  the  con- 
tract of  sale  in  his  name.  Subseqaently  they 
paid  the  balance  of  tbe  price,  wherenpon  a  deed 
was  made  to  H.  by  tbe  vendor,  with  the  knowl- 
edge and  consent  of  complainant  and  bis  moth- 
er. The  title  was  pat  in  H.  for  the  sake  of 
convenience,  be  agreeing  to  convey  to  the  com- 
plainant and  his  mother,  when  requested.  Held 
that  under  How.  St  a  6500,  providing  that 
"when  a  grant  for  a  valuable  consideration 
shall  be  made  to  one  person,  and  the  cdnsidera- 
tion  thereof  i^all  be  paid  by  another,  no  use  or 
trust  shall  resnlt  in  favor  of  the  person  by 
whom  such  payment  shall  be  made,  tbe  per- 
sons fntrnishing  the  money  had  no  rights  in  the 
property  as  against  H's  creditors,  and  a  sale 
under  execution  against  H.  would  not  be  en- 
joined. 

2.  The  rights  of  the  execution  creditors 
wonld  not  be  affected  by  a  conveyance  of  the 
land,  aubsequeot  to  the  levy,  by  H.  to  com- 
plainant. 

Appeal  from  circuit  court.  Kent  county, 
In  chancery;  William  E.  Grove,  Judge. 

inJunctloD  by  Urlal  Barnes  against  David 
Munroe.  William  Neenan,  and  John  Mc- 
Queen. From  a  decree  for  complainant*  ae> 
f^idanta  appeaL  Hevemd. 
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Myron  H.  Walker,  for  appeUanti.  Maher 
-A  SalslmiTi  A>r  appdiee. 

GRANT,  J.  The  defendants  Mnnroe  and 
Neenan  are  Judgment  credltora  of  <Hie  miom- 
■aa  B.  Haynes.  £xecatlDn  waa  Issned  upon 
the  Judgment,  and  placed  In  the  hands  of  de- 
fendant McQneen,  vho  Is  aherlfl  of  Kent 
■county.  He  levied  upon  tba  land  here  In  con- 
troveray.  Complainant  thereupoo  filed  his 
bill  to  eD^Qin  the  sale  of  the  land,  and  de- 
cree was  rendered  in  his  faror.  He  alleges 
J^  his  bill  that  be  Is  the  legal  and  equitaUe 
owner  ct  the  land;  that  the  entire  N.  B.  ^ 
of  the  N.  W.  %  of  section  17.  township  10 
N.,  of  range  10  W.,  was  Xormeriy  owned  by 
the  City  Bank  of  Battle  Greek;  that  prior 
4o  Hay  28,  1885,  he  and  his  mother  arranged 
with  Haynes  to  purchase  the  same  for  them, 
and  agreed  that  a  division  Aould  thereafter 
be  made  between  than;  Out  Hf^es  pur- 
•chased  the  premises,  received  a  conveyance 
thereof,  and  agreed  to  and  wim  complain- 
ant and  his  mother  to  make  a  conveyance  of 
the  same  to  them,  as  they  should  agree  upon 
-and  request  of  him;  that  complainant  took 
possesBlm  of  the  Umd  for  himself  and  his 
-mother,  has  since  had  possee^on,  made  im- 
provements, and  paid  the  taxes;  that  De- 
•comber  IS,  1880.  for  the  purpose  (tf  carrying 
■out  his  agreement,  Haynes  executed  and  de- 
livered to  each  of  them  a  deed,  Intending  to 
«cnvey  to  complainant  the  east  half  and  to 
his  mother  the  vrest  half  of  the  land;  that 
a  mistake  vras  made  In  the  description  of  the 
land  in  the  deed  to  him,  1^  wlddi  It  was 
located  in  the  norttieast  quarter  of  the  sec- 
tion Instead  of  the  norUiwest  quarter;  ttat 
the  execution  was  levied  January  IS,  1891; 
and  that,  after  the  levy,  complainant  dls- 
-covered  the  mistake,  and  thereupon  Haynes 
'Oceoated  to  him  a  deed  giving  the  correct 
^lescrlptlon.  The  defendant^  in  their  an- 
swer, deny  some  of  the  material  allegatlomi 
■at  the  bill,  and  as  to  others  leave  com- 
C»lalnant  to  bis  proofh.  Tb^  aver  that  they 
had  no  notice  at  the  time  of  the  levy  that 
any  person  other  than  Haynes  claimed  any 
interest  in  the  land;  that  Haynes  obtained 
•credit  on  account  of  the  ownership  ct  said 
iand,  and  the  title  thereto  bdng  bi  him; 
that  he  became  Insolvent,  and  that  the  con- 
veyance was  made  to  binder,  delay,  and 
defraud  his  creditors;  that  he  was  not  only 
the  apparent,  but  the  teal,  ovni«*  of  the 
land;  and  they  claim  the  benefit  of  a  de- 
murrer to  the  Ull-  The  evidence  mi  the 
inrt  of  the  complainant  diows  that  the  &h 
tire  purchase  price  was  paid  by  complain^ 
ant  and  his  mother;  that  the  purchase  price 
waa  f21S,  of  whldk  9110,  the  amount  paid 
4n  cash,  was  famished  by  Mrs.  Barnes,  the 
mother;  that  a  contract  was  made  between 
the  bank  and  Haynes  in  1882;  that  the 
•other  VlOO  was  psld  by  complainant;  and 
th^'enpon.  In  188S,  the  bank  executed  the 
^ecd  to  Haynes,  and  that  Haynes,  after  the 
■dewl  to  him,  h^  «ecuted  a  mortgage  vjtoa 


the  Isnd.  Oomplaluant,  when  asked  why  iba 
deed  warn  taken  in  the  name  of  Haynes,  tes- 
tifled:  'Because  U  was  undivided  land.  My 
mother  and  me  bought  it  together,  and  she 
didn't  know  what  part  she  wanted.  I  was 
willing  that  it  should  be  talnn  in  his  name. 
I  supposed  It  would  be  In  his  name  untU  we 
got  ready  to  divide  it"  After  the  levy  was 
made,  and  <m  June  22,  18U1,  complainant 
made  an  affidavit;  in  wblcb  he  said:  "I 
bought  the  land  throiigh  nwmas  B.  Haynes, 
agent  •  •  •  The  deed  from  the  bank 
went  directly  to  said  Thomas  B.  Haynes, 
and  throuf^  money  affairs,  etc.,  it  so  re- 
mained, although  1  had  paid  t<x  It,  had  poe- 
sesaion,  and  paid  the  taxes.  •  •  •  Said 
Haynes  nevw  had  a  cmt  in  tlw  land,  and  it 
haa  beoi  mine  wholly  since  I  bought  of  the 
bank  thtoogh  him."  July  18,  18»1,  Haynes 
made  an  affidavit^  In  which  be  said:  "I 
bought  the  land  on  a  contract  and  when 
the  deed  warn  made  I  had  It  given  to  m« 
as  agent  for  oonvoilence  connected  with 
the  business.  WhUe  tlms  in  my  name  I 
mortgaged  it  race  by  Mahala  Barnes*  re- 
giueat  Tbat  mortgage  she  paid.  •  •  •  I 
never  owned  the  above  prc^erty  at  all,  and 
have  Dot  nor  never  had.  a  cent  in  It  ei.- 
cept  as  their  ag^t  The  property  waa  theirs 
from  the  first  and  they  arranged  and  rear- 
ranged as  to  which  twenty  acres  each  would 
have."  On  June  22,  1801,  Mrs.  Barnes  also 
made  an  affidavit  In  which  ihe  stated  that 
she  paid  for  the  land  thiouA  Haynes^  and 
said:  "The  deed  of  said  premises  above 
described,  for  convenioKse  at  tlie  time  and 
afterwards,  was  taksn  in  the  name  of  my 
son,  Thomas  B.  Haynes,  agent" 

It  Is  dear  that  no  fraud  or  deceit  waa  prac- 
ticed hy  Haynes  uimn  complainant  or  bis 
mother,  and  thi^  thwe  was  no  mistake: 
that  they  paid  the  entire  oonslderatkm;  and 
that  with  their  knowledge  and  coneeait  the 
deed  was  executed  to  Mr.  Haynes,  and  the 
legal  title  remained  in  blm  their  c«msent 
tor  nearly  six  years.  Haynes  executed  the 
deed  to  complainant  wlthmit  his  request 
and  after  suit  had  been  commenced  agytn^ 
blm  defendants  Munroe  and  Neeian. 
Oomplainanf  s  own  evldotce  InlngB  his  case 
dearly  within  the  statute  tn  regard  to  re- 
sulting trusts,  whidi  reads  as  follows: 
"When  a  grant  for  a  valuable  eonddnatlon 
shall  be  made  to  one  person,  and  the  con- 
dderatlon  ttiereof  shall  be  paid  1^  another, 
no  use  or  trust  shall  result  in  favor  of  the 
person  by  whom  snch  paymmt  shall  be 
made,  but  the  title  shaU  vest  In  the  person 
named  aa  the  alienee  In  sudi  cratveyance." 
How.  St  I  6568;  Shaftor  Hnntington,  OS 
Mich.  810v  18  N.  W.  Bep.  11,  and  anthort 
ties  there  dted.  Oomplalnant's  counsel  seeiu 
to  bring  fUs  case  within  tiie  anthority  of 
Putnam  v.  Tbikler,  83  Mloh.  628,  47  N.  W. 
Rep.  687.  But  the  difficulty  In  the  present 
caae  is  that  Haynes  had  no  verbal  ctmtract 
with  complainant  which  could  be  takm  out 
of  the  statute  by  ^ther  fnU  or  part  perfiorm- 
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anee.  He  bad  paid  notUns.  Hia  repposed 
beaefidailes  bad  paid  the  entire  pordiase 
price  b^ore  ttae  deed  was  made  to  talm. 
The;  owed  him  nothing.  No  condition  was 
left  nnperformed  by  them  upon  tbe  per- 
formance of  which  he  was  to  make  the 
deed.  .The  title  was  taken  In  blm  by  their 
cons«at,  and  for  their  conv^ence.  His 
Bole  agreement  was  to  convey  to  them  when- 
ever requested.  PosseBBion  would  have 
formed  no  defense  to  an  action  of  eject- 
ment broQ^t  Haynes,  nor  furnished  the 
gronnd  for  relief  In  a  suit  in  equity  brought 
by  complainant  against  Haynes  to  compel 
a  conveyance  to  him.  In  Pntnam  t.  Tinkler, 
Horace  Dodge,  the  father,  had  paid  the  en- 
tire consideration  for  the  land,  and  took  the 
title  In  himself.  He  agreed  to  convey  It  to 
tia  son  upon  payment  to  him  of  the  pur^ 
chase  price.  The  son  took  possession,  paid 
the  purchase  price  to  his  father,  and  folly 
performed  the  contract  There  is  no  simi- 
larity In  the  facts  of  tlie  two  cases^  In  the 
former  case  there  was  a  parol  contract  to 
be  performed  by  the  contractee,  the  per- 
fonnance  of  whlc^  brought  the  case  without 
tbe  statute,  and  entitled  tbe  party  to  a 
q>eciflc  performance.  In  the  present  case 
complainant  had  no  contract  with  Haynes 
Imposing  any  conditions  upon  him,  upon  tbe 
performance  of  which  he  was  oititled  to 
tiie  deed.  At  the  time  the  levy  waq  made 
tiie  legal  title  was  In  Haynes,  and  tbe  de- 
fendants Monroe  and  Neenan  had  obtained 
a  Uen  upon  the  land.  Th^r  rights  cannot 
be  affected  by  the  Bubsequeut  conveyance 
Haynes  to  complainant  by  which  he  at- 
tempted to  carry  out  a  trust  which  could  not 
be  oiforced  either  In  law  or  equity.  Decree 
reversed,  and  bin  dismissed,  with  costs  of 
both  courts.  The  other  Justices  concurred. 


CRANB  V.  MICHIGAN  TRUST  00.  et  sL 
(Bnpreme  Court  of  Michigan.    Hay  81,  1883.) 

8imX«  ASIOS  ABSISXHSHT— OoaDlTIOSAIi  Ds- 
CBIB. 

Id  an  action  by  an  h^  of  a  deceased 
peraon  to  set  aside  an  asrignment  of  his  inter- 
est in  tbe  estate,  the  conrt  made  a  decree  dl- 
Kctlng  defeodsDt  to 'file  a  reassi^ment  of  the 
bterest  in  questioo  within  40  days  after  eatry 
<rf  the  decree,  and  directing  the  plaintiff  to  pay 
into  court  the  consideration  paid  for  tbe  assign- 
Biokt  within  10  days  after  the  flling  of  the  re- 
assifninient,  and  providing  that  in  ease  the  de- 
fendant nejrlectea  to  file  the  reassignment  tbe 
decree  should  stand  in  place  thereof,  fffld  that, 
where  defendant  failed  to  file  tbe  reassignment 
within  the  time  limited,  plaintiff's  failure  to 
m^e  th«  payment  into  conrt  within  10  days 
thereafm  did  not  pot  plaintiff  In  default,  as 
tbs  decies  did  not  require  htm  to  pay  the  coq- 
Alemtton  nntU  after  defendant  had  filed  the 
fssislgnment 

Appeal  from  drenlt  court,  Kalamazoo 
eoimty,  In  diancery;  George  H.  Buck,  Judge. 

Action  hj  Bdgar  A.  Onne  against  the 
Mldilffin  Trust  Company  and  another  to 
enjoin  the  prosecutkm  of  on  action,  and  to 
v,55N.w.no.5— 28 


remove  tbe  effect  of  a  decree.  Judgment  for 
plalntitr  was  rendered  on  demtirrer,  and  the 
defoidant  trust  company  appeals.  Reversed. 

Fletcher  ft  W&nty,  tor  appellant  O^bon 
ft  Mnia,  tor  aniellee. 

McGRATH,  J.  A  suit  at  law  has  been 
instituted  by  tbe  Michigan  Trust  Company, 
administrator  of  the  estate  of  Mary  Adele 
Crane,  deceased,  against  plaintiff,  to  re- 
cover the  value  of  the  proper^  which  was 
in  controversy  hi  Beedle  r.  Crane,  91  Mi<di. 
429,  51  N.  W.  Rep.  1070,  and  tbls  bUl  is  ffled 
to  restrain  the  prosecution  of  that  suit  Tbe 
administrator  demurred  to  the  bill.  Tbe  de- 
murrer was  overruled,  and  the  case  Is  liere 
on  appeal  from  that  order. 

In  Beedle  OranCi  the  decree  directed 
the  defendant  to  execute  a  reassignment  to 
Beedle,  and  file  the  same  with  the  register 
of  said  court,  within  40  days  after  the  en- 
try of  the  decree,  and  that,  within  10  days 
after  the  flling  of  said  reassignment,  Beedle 
should  pay  to  sold  register  the  amount 
which  had  been  paid  in  consideration  of  the 
assignment  from  Beedle  to  Crane;  tb&t  such 
reassignment  should  not  take  effect  until 
such  payment,  and,  In  case  Crone  neglected 
to  ejiecute  and  file  such  asrtgnment  within 
40  days,  that  the  decree  should  stand  In  the 
place  thereof.  The  bill  In  the  present  case 
sets  up  that  plaintiff  neglected  to  file  the 
reassignment  whldi  he  was  directed  to 
execute  and  flle  in  Beedle  v.  Crane;  that, 
after  the  lapse  of  the  time  provided,  said  de-  . 
cree  operated  as  a  reassignment;  that  It  was 
Che  duty  of  Beedle  thereupon  to  make  tbe 
payment  to  the  register  required  by  such 
decree;  that  Beedle  failed  to  do  so;  that  in 
consequence  of  such  failure  the  title  to  the 
property  became  absolute  in  Crane;  that  the 
debts  of  said  decedent  estate  are  merely 
nominal;  and  that,  as  plaintiff  Is  the  only 
person  really  in  Interest,  he  is  entitled  to 
avoid  the  expense  of  administration,  and  re- 
tain possession  of  the  property.  Beedle  is 
still  insisting  upon  his  right,  as  heir  at  law 
of  decedent,  to  the  property  of  said  estate, 
upon  the  distribution  ttiereof.  The  admin- 
istrator was  appointed  at  the  Instance  of  a 
creditor.  Woolley  v.  Crane,  86  Mich.  360, 
49  N.  W.  Rep.  43.  The  bill  in  the  former 
case  was  filed  to  set  aside  .an  assignment 
fraudulently  procnred.  Plainttfl  himself  Is 
In  default  under  the  decree  In  that  case. 
It  would  have  been  entirely  proper,  In  that 
proceeding,  to  have  made  the  delivery  over 
by  complainant  Crane  to  the  admli^rator 
of  the  decedent's  estate  of  the  property  be- 
longing to  said  estate  a  condition  precedent 
to  the  payment  which  that  decree  required 
Beedle  to  make.  Two  parties  are  here 
claiming  the  right  to  the  proceeds  of  said 
estate  upon  distributiott  thereof^  As  to 
which  ts  the  proper  distributee  is  %  matter 
that  con  only  be  determined  In  the  proper 
cDnrse.  If  fbr  no  othw  Teaava,  It  la  th6 
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duty  of  the  admlidstrator  to  collect  the  prop- 
erty, and  tbeu  proceed  In  the  osuol  course 
to  hare  tlie  question  as  to  who  la  entitled  to 
the  property  properly  determined.  The  legal 
Utle  to  the  effects  of  the  estate  Is  in  the  ad- 
ministrator. Throagh  him  alone  can  this 
question  be  determined.  The  question  of 
the  appointment  of  an  administrator  has 
been  passed  upon  by  the  probate  court,  and 
that  appointment  cannot  be  assailed  in  this 
proceeding.  In  the  absence  of  an  agreement 
between  contesting  claimants,  or  an  adjust- 
ment of  differences  between  heirs,  the  ad- 
ministrator would  not  be  authorized  to  smv 
render  the  estate,  or  close  it  up,  except  In 
the  usual  course.  The  decree  below  is  therb> 
fore  reversed,  and  the  bill  dismissed,  as  to 
appellant,  with  costs  of  both  courts  to  the 
defendant  the  Michigan  Trust  Company.  The 
otOux  Justices  concurred. 


NBW  TORE  LUMBER  ft  WOOD-WORK- 
INO  00.  T,  PEOPLE'S  FIRE  INS.  CO. 
^tvrrai*  Court  of  MicUgaiw  June  1,  1803.) 

FlU  iNtUHANO— CONTHAUT— RBCALLIXS  PoUCT 
ON  SU.VDAT. 

1.  In  an  action  on  an  Insorance  policy  It 
appeared  that  defendant's  agent  wrote  the  pol- 
icy, and  forwarded  it  to  one  S.,  for  teuder  to 
plaintiff,  in  renewal  of  an  exidred  policy.  In 
the  mean  time  the  property  covered  by  the  pol- 
icy bad  been  bomed.  The  agent  heard  of  this 
on  Sunday,  and  wired  S.  not  to  deliver  the  pol- 
icy. On  the  same  day,  S.  told  plaintiff  that  the 
policy  bad  been  received,  and  had  been  recalled. 
On  the  next  day,  plaintiff  wired  S.  to  hold  the 
noUcy.  The  policy,  having  been  returned,  was 
demanded  of  the  agent,  and  was  afterwards 
again  demanded,  when  the  preminm  was  ten- 
dered for  the  first  time.  IiM,  that  no  con- 
tract of  inaurance  was  made. 

2.  The  agent's  act  in  recalling  the  policy  on 
Sunday  was  uot  the  making  of  a  contract  but 
was  an  effort  to  reclaim  the  property  of  the 
company. 

Error  to  circuit  court.  Bay  oounty;  George 
P.  Gobb,  Judge. 

Action  the  New  Tocfe  Lumber  ft  Wood- 
working Company  against  the  People's  Fire 
InsuEunco  Company  on  an  Insurance  policy. 
There  was  a  jndgmoit  for  defendant,  and 
plaintiff  brings  error.  Judgment  affirmed. 

Hatcb  ft  Cooley,  for  appellant  Elbert  H. 
Oary,  (O.  F.  mmer,  of  counfldj  for  appel- 
lee. 

MONTOOMdBT,  J.  The  plaintiff  corpo- 
ration U  engaged  In  the  manufactui'e  of  lum- 
ber  at  East  Tawas,  Mich.  On  the  1st  day 
of  July,  1S89,  the  defendant  company  la- 
med to  the  iilalnUff  a  policy  of  insurance  in 
the  anm  of  fl^iSO.  This  policy  was  written 
by  Frank  L.  Wands,  the  company's  agent  at 
Boy  City,  and  was  sent  to  one  James  H. 
Schmeck,  at  Bast  Tawas,  for  delivery.  The 
policy  e^red  on  July  1,  1880,  and  no  ap- 
plication for  renewal  was  made  by  plahitiff. 
On  the  6th  of  July,  1890,  Mr.  Wands  pre- 
pared a  new  policy,  dated  July  1,  1880,  for 
one  rear,  and  ftHrwarded  it  to  Mr.  ikduueck, 


in  the  ezpectati<m  that  It  would  be  tendered 
to  the  plaintiff  tn  renewal  of  the  former 
policy.  At  the  same  time,  another  poli<7,  of 
like  amount,  in  another  company.  In  which 
plaintiff  had  previously  insured,  was  pre- 
pared, and  forwarded  In  the  same  envelope. 
These  policies  were  received  by  St^meck  on 
Sunday  morning,  the  6th  of  July.  In  the 
mean  time,  on  Saturday,  a  fire  had  occur- 
red, and  the  property  covered  by  the  policies 
had  consumed.  The  agent,  Wands, 

learning  of  this  on  Sunday  morning,  tele- 
graphed to  15c h  meek  not  to  deliver  the  poli- 
cies. Schmeck  replied:  "All  rli^it.  Will  re- 
turn." On  the  same  day.  Smith,  an  agent  of 
the  plaintiff,  was  seen  by  Schmeck,  and  for 
the  first  time  Informed  that  the  policies  had 
been  received,  and  was  at  the  same  time  In- 
formed that  they  had  been  recalled.  On 
Monday,  July  7th,  Mr.  Smith  tel^raphed  to 
Schmeck,  "Hold  Wands'  $2,500  policy."  By 
mistake  of  Schmeck's  clerk,  as  it  would  ap- 
pear, the  policies  were  not  retained,  but 
were  returned  to  Wands.  On  the  10th  they 
were  demanded  of  Wands  by  Smith,  and  on 
the  12th  they  were  again  demanded,  and 
the  premium  for  the  first  time  tendered. 

The  sole  question  for  our  determination  is 
whether  a  contract  of  insurance  was  effectr 
ed.  It  is  Ing^ously  argued  by  the  plaintiff's 
counsel  that  the  case  Is  to  be  determined 
solely  by  reference  to  what  took  place  In 
regard  to  the  polley  on  secular  days;  and  it 
is  urged  that  as  the  policy  was  transmitted 
to  Schmeck  on  a  secular  day,  and  as  Smith 
signified  his  willingness  to  accept  the  policy 
on  a  secular  day.  that  this  completed  the 
contract;  timt  Wands  had  no  authority  to 
recall  the  policy  by  tdegram  ami  on  Stm- 
day.  We  think  this  a  novel  application  of 
the  Sunday  law.  The  act  of  Wands  in  re- 
calling the  policy  of  Insurance  from  Schmeck 
was  not  the  making  of  a  contract,  but  was 
an  effort  simply  to  reclaim  the  property  of 
the  company.  At  that  time  no  contract  had 
been  made,  and  none  tendered.  But,  apart 
from  this,  if  all  that  was  communicated  by 
Schmeck  to  the  plaintiff  Is  contddered.  it  did 
not  amotmt  on  his  part  to  an  offer  of  any 
contract  of  insurance  to  the  plaintiff's  agent 
In  the  same  conrersation  In  which  he  was 
advised  that  he  had  rec^ved  a  policy,  he 
was  told  that  the  policy  had  been  recalled; 
and  It  does  not  appear  that  he  was  ever 
told,  either  by  Wands  or  Schmeck,  ttiat  the 
company  would  enter  Into  contract  rela- 
tions with  him.  He  could  not  compel  the 
defendant  to  contract  with  him.  As  was 
said  by  the  learned  circuit  judge:  "If 
Schmeck  had  authority  to  offer  the  policy 
to  the  plaintiff,  he  was  under  no  legal  obli- 
gation to  do  so.  but  ml^t  lawfully  refuse. 
To  make  such  an  offer  was  not  a  duty 
which  he  owed  to  dther  the  plaintiff  or  the 
defendant.  But  supposing  that  such  author- 
ity was  conferred  upon  him,  and  he  ac- 
cepted it,  yet,  until  he  actually  made  sudk 
an  off«r  mi  a  secular  <tay,  tlis  i^alntUT  conld 
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aopdr*  BO  Tli^ta,  as  against  said  defendant, 
or  against  said  Scbmeck."  The  case  does 
not  call  {or  ext^ded  discussion.  The  circuit 
Judge  was  entirely  ri^t  in  bis  conclusion 
that  the  minds  of  the  parties  never  mutually 
assented  to  the  same  proposltlcm,  and  that 
no  contract  of  Insurance  was  made.  Ttie 
Judgment  will  be  affirmed,  with  costs.  The 
other  Justices  concurred. 


LOOSB  T.  NAVAKRE. 
(Supreme  Conrt  of  Midiigan.  Jooe  1,  1893.) 
Tax  Dbbds — Uxaotookizbd  auhsiumtb— Towk- 
BBiP  Tax— Drain  Tax— Action  to  Qcist  Tms 
—  Dbpbkbi  bt  Holdbr  or  Tax  Titlb  —  Right 
TO  Show  Plaiktipp's  Titli  Fraudclbst. 

1.  A  Bale  of  land  for  taxes  assessed  for 
tDWQsfaip  contingent  parposeB,  aod  which  were 
not  Toted  or  authorized  to  be  raised  In  the 
township  for  such  purposes,  Is  void. 

2.  Where  there  is  no  record  of  the  laying 
ant  of  any  drain  in  a  certain  township,  on 
wliiGh  land  Is  aaseased  In  a  certain  year,  and 
the  tax  Uat  does  not  show  for  what  drain  the 
tax  is  assessed,  a  sale  of  each  land  fbr  dello- 
qnent  drain  tax  of  such  year,  and  the  tax  deed 
fssned  in  pursuance  thereof,  are  void,  when, 
also,  the  sale  and  deed  were  made  by  the  coun- 
ty tieasorer.  instead  of  the  auditor  general. 

3.  In  an  action  to  quiet  title  by  the  holder 
of  the  legal  title.  In  possession,  against  the 
holder  of  void  tax  deeds,  defendant  cannot  set 
np  M  a  defense  that  plabitiff  derived  title  from 
h»  father's  grantee,  to  whom  the  land  was 
conveyed  in  naad  of  plaintilTs  and  his  father's 
creditors. 

An>eal  from  circuit  oonrt,  Monroe  county, 
la  chanceiy;  Edwaid  D.  Kinne,  Judge. 

Action  Itr  Cyras  W.  Loose  against  Sylves- 
ter P.  Navarre  to  quiet  title  to  certain  land. 
From  a  de<Tee  tor  ^alntlff,  defendant  ap* 
peals.  Affirmed. 

Goar.  Hcwris,  for  appellaiiL  Landon  & 
Loclcwood,  ft>r  appdlee. 

LONG,  J.  The  bill  In  this  case  was  ffied  to 
remove  certain  clouds  from  the  title  of  com- 
plainant's land.  One  Is  a  deed  from  the  au- 
ditor gMieral  to  the  def^dant  fbr  the  tax  of 
the  year  18S5,  and  the  other  la  a  deed  from 
the  treastLrer  of  Monroe  county  to  the  defoid- 
ant  for  a  dellnqn^t  drain  tax  for  the  year 
18S5.  The  case  was  heard  on  pleadings  and 
proofs  taken  In  open  oonrt.  and  a  decree 
made  setting  aside  the  two  deeds.  Defendant 
appeals. 

It  appears  that  In  the  year  18S5  there  was 
assessed  In  the  township  of  Monroe,  where 
the  land  lies,  the  sum  of  $4fi0.  for  township 
uontlngent  purposes,  and  the  portion  of  such 
amount  assessed  upon  this  land  was  $9.37. 
No  amotmt  was  voted  or  authorized  to  be 
raised  in  the  township  for  thta  purpose,  either 
at  the  annual  township  meeting,  or  by  the 
■township  board.  As  to  the  drain  tax  It  ap- 
pears that  there  was  no  record  of  the  laying 
oatof anydralnin  the  township  of  Mtmroeup- 
oa  which  this  land  was  assessed,  and  the  tax 
roll  does  not  show  for  what  the  drain  tax  is  as- 
■esaed;  and  ft  further  appears  that  the  sole  of 


the  land  was  made  fbr  this  tax  by  ttw  county 
treasurer,  and  the  deed  given  by  htm,  and 
not  by  the  auditor  generuL  It  is  not  very 
seriously  contended  by  defendant's  counsK 
that  either  of  these  tax  sales  are  valid,  but 
he  contends  that  the  court  below  was  In  er- 
ror in  setting  the  sales  aside,  for  the  reason 
that  complainant,  by  his  proofs,  did  not  show 
title  in  himself  to  the  land  In  controversy. 
It  ai^ears  that  the  lands  originally  belonf^ed 
to  the  father  of  complainant,  who  was  In  bus- 
iness with  his  father  under  the  firm  name  of 
COiarles  Loose  &  Sons.  The  firm  becoming  in- 
debted, Charles  Loose,  the  father,  conveyed 
the  lands  In  controversy  to  Ira  Grovesnor  In 
trust  for  creditors  of  Charles  Loose  &  Sons. 
Subsequently,  Orovesnw  conveyed  them  to 
the  ctHnplalnant  The  defendant  sought  up- 
on the  hearing,  to  diow  that  no  settlement 
was  ever  made  with  the  creditors,  and  there- 
fore the  deed  from  Grovesnor  to  the  com- 
plainant conveyed  no  title.  The  defendant  is 
not  in  a  position,  claiming  under  a  void  tax 
title,  to  contest  complainant's  title  to  the 
land.  He  Is  In  no  way  Interested  In  the  equi- 
ties existing  between  the  complainant  and 
the  creditors  of  Charles  Loose  &  Sons.  It  ap- 
pears that  the  ccanplalnant  went  Into  posses- 
si(m  under  the  Grovesnor  deed,  and  was,  In 
fact,  at  the  tbne  of  the  filing  of  this  bill, 
claiming  title  through  the  Grovesnor  deed. 
This  deed  conveyed  the  legal  title.  His  title 
to  the  lands  Is  proved  unless  some  eqtiltlee 
are  shown  by  the  creditors  of  Charles  Loose 
&  Sods,  which  should  operate  to  set  aside 
the  deed.  Those  equities  cannot  be  set  up  by 
the  defendant  In  this  case.  It  needs  no  cita- 
tion of  authority  to  show  that  the  tax  titles 
are  void,  and  that  the  defendant  la  not  In  a 
position  to  attack  complainant's  title  In  the 
manner  sought.  The  decree  of  the  conrt  be- 
low must  be  affirmed.  The  other  Justices 
concurred. 


DUNSBACK  V.  COLLAB  et  aL 
(Supreme  Court  of  Michigan.  June  1,  1893.) 
Bill  in  Aid  or  Bxbcutio.v— BcFFICIE^-cT. 
A  bill  filed  Id  aid  of  execution,  daimlog 
that  a  deed  by  the  execution  defendant  to  his 
wife  was  without  consideratioa.  and  made  in 
fraud  of  creditors,  alleRed  that  Buch  defendant 
had  "no  real  or  personal  estate  liable  to  levy 
and  sale,  except  the  premises  aforesaid,  on 
which  the  sherttC  could  make  a  levy."  BHd, 
that  the  bill  was  not  insufficient,  as  falUng  to 
show  tliat  sidd  debtor  was  Insclvent. 

Appeal  from  circuit  court,  Ingham  coun- 
ty, in  chancery;  Rt^lln  H.  Person.  Judge. 

Bill  by  John  Dunsback  against  Stephra 
Collar  and  Emma  L.  Collar  In  aid  of  execo- 
tlons.  From  a  decree  for  complainant,  de- 
fendants appeal.  Affirmed. 

L.  T.  Hemima,  (J.  P.  Lee,  of  counsel,)  fiw 
appellants.  Arthur  D.  Prosser,  for  appdiee. 

LONG.  J.  This  bill  was  filed  In  aid  of  two 
executions.  Levies  were  made  under  the 
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execntloiis  upon  certain  real  estate  wtildi 
the  defendant  Stephen  Collar  had  trana- 
feiTed  to  bSa  wife,  Emma  Li.,  by  deed  of 
warranty,  prior  to  the  time  the  JudgmentI 
were  obtained,  but  after  the  time  the  debt 
tor  which  the  Judgments  were  rendered  ac- 
crued. It  was  claimed  by  the  bill  that  the 
deed  was  without  consideration,  and  made 
to  defraud  creditors.  The  court  btiow  ot- 
tered a  decree  In  favor  of  complainant,  from 
which  the  defendants  appeal. 

Tue  only  contention  made  In  this  court  Is 
that  the  complainant  did  not  make  a  case 
by  his  bill  showing  that  Stephen  Collar  was 
Insolvent,  or  by  Dls  proofs  show  that  the 
land  In  question  was  ail  the  property  pos- 
sessed by  Stephen  Collar  liable  to  execu- 
tion. The  bill  alleges  that  "Stephen  Collar 
has  no  real  or  personal  estate  liable  to  levy 
and  sale,  except  the  premises  aforesaid,  on 
which  the  sheriff  could  make  a  levy."  The 
lands  bad  been  fully  described  in  the  bill. 
We  think  the  bill  sufficiently  stated  the  in- 
solvency of  Collar.  It  Is  stated  that  this 
was  all  the  property  he  had  liable  to  exe- 
cution, and  that  the  deed  was  made  to 
hinder,  delay,  and  defraud  creditors.  The 
prooft  amply  support  the  bill  In  this  regard. 
The  decree  of  the  court  below  must  be  af- 
flrmed,  witli  costs.  ^Ilie  othftr  JnsUoes  oou- 
cnrred. 


RKBDEB  «C  aL  V.  MOORB  «t  aL 
(Bi^reme  Court  of  Michigan.    June  1,  1S98.) 
Kbplevik  —  Dbhaitd  —  When  Nbcbssart  —  Da- 

8CRIPTI01T  or  PHOPSBTT  —  WrIT  JUID  SbCUSA- 

TiON — Vi.BUj(os—  Wai  via. 

1.  Where  defendants,  In  rcplevhi,  obtained 
possessioD  of  the  goods  Iqr  fraud,  no  demand 
by  ptaintUI  U  necessary. 

2.  Where,  in  anch  action,  the  evidence  Is 
eooflictlDs  as  to  whether  or  not  the  possession 
of  one  of  defendants  la  collusive,  it  cannot  be 
said  as  a  matter  of  law  that  there  mnit  be 
proof  of  demand  by  plaintiff. 

3.  It  is  too  late  after  plea  to  take  advan* 
tage  of  a  variance  between  the  desorlption  in 
the  writ  and  in  the  deelanUion  si  pnq^ierty  re- 
plevied. 

Error  to  drcnlt  court,  Hosk^ecm  county; 
Albert  iHdMnnaa,  Judge. 

AcUmi  of  r^erln  Jobs  B.  Beedw  snd 
o^rs  against  Jerome  B.  Moore  and  ottwrs. 
There  was  a  Jfadgment  entered  on  the  ver- 
dict of  a  Jury  in  favor  of  plaintifTs,  and  de- 
fendants bring  error.  Affirmed. 

Turner,  Turner  ft  Turner,  for  appeUanta. 
Peter  Doran,  for  appellees. 

HOOKER,  a  J.  Plaintiffs  brought  replevin 
against  Jerome  B.  Moore,  his  wife  and  scm, 
for  a  quantity  of  shoes  claimed  by  them  to 
have  been  purchased  from  them  by  Moore 
Oirongh  misrepresentation  as  to  his  finan- 
cial condition.  At  the  time  of  the  replevin 
the  son  was  In  cdiarge  of  the  goods,  and  the 
mother  had  a  mortgage  or  bill  of  sale  upon 
them.  The  plaintiffs  assert  that  the  son 


was  the  agent  of  th»  fathw,  wldls  deftand- 
ants  claim  that  he  was  tbe  agent  at  tb» 
mother,  and  that  the  goods  were  la  ber  po» 
session.  We  are  asked  to  reverse  the  Judg- 
ment upon  the  ground  tiiat  no  demand  was 
made  fbr  the  property,  before  the  writ  was 
Issued.  Shinn,  PL  ft  Pr.  1  166;  Wdls,  Rep. 
f  840,  note.  As  against  Moore,  no  demand 
was  necessary'  Cobbey,  Be^  I  503,  note; 
Koch  T.  Lyon,  82  Mich.  S13,  46  N.  W.  Rep. 
779.  His  wife^  on  the  other  hand,  was  en- 
titled to  a  demand.  If  In  possession,  .unless 
her  possession  was  fraudulent  In  such  case 
she  would  be  in  no  better  position  than  the 
husband.  In  this  particular  this  case  is  dis- 
tlngnldiable  from  the  case  of  Pangbom  t. 
Rnemenapp,  74  Ulch.  672,  42  N.  W.  Rep. 
78,  where  the  defendant  was  bi  possession 
under  a  purchase  made  In  good  faith.  It 
cannot  be  said  as  matter  of  law  that  plainr 
Uflte  could  not  recover  without  proof  of  de- 
mand, unless  it  shall  be  determined  that 
there  la  no  evidence  tending  to  show  that 
the  wife's  possessicm  was  ecdhulTe;  and, 
as  there  was  evidence  from  whidi  coUiudoa 
might  be  Infwred,  It  was  a  auestlim  for  ttis 
Jury. 

The  following  dUferences  between  tiie  d»- 
scriptton  ta  the  proper^  In  flw  writ  and 
dedaration  anMsr,  tIb.: 

"Did  nalawfully  de- 
tain certain  goods  and 
chattels,  tbe  property 
of  said  plaintiffs,  de- 
scribed In  the  writ  of 
replevin  In  this  cause 
hereinafter  set  forth: 

Writ  Declaration. 

t  pah  mm'a  patrol  staoM.  IS  pair  in«&'a  satin  cos- 
It  pair  yontbs'  satio  oU 
thoea. 


e  P>If  AUiia 


U  pair  joaths'  satin  oS. 
fl  palrdUMs'  doneola. 
6  pnlrkannroo  coortms, 
IS  pairs   fadlss'  slors 

amlDsd. 
U  purs  tDSD's  eorfesd  aoM 

congrsas. 
U  psln  ehllda'  psbbls  bat- 
tons. 

U  pair  in«B*s  nbbar  k- 

dttders. 
M  pair  Imltntloa  saadala. 
H  pair  ladles*  croqost. 
19  pair  niiaaai'  sroqnst. 
U  pair  mlssss'dOBSOlBlM^ 

tons, 
u  pair  boars' sella 


6  pair  chilis*  donsOla 

ahoM. 

•  pair  Dwa's  kangaroo 

shoes. 

U  pair  ladhs*  flora  graia 
■bofls. 

U  pair   mea's  dOBgoIa 

shoes. 

U  pair  men's  soA  scds  ealf 

ahoea. 

is  pairs  chads'  psbUs  grain 
shoss. 

19  pair  msa's  kangaroo 
ahosa. 

U  pair  men's  nbhsr  snow 
eadndcrs. 

M  pair  men's  tnltatloa 
aandala  rabbsrs. 

H  pair  ladles'  eroqnat  aan- 
dala. 

M  pair  man's  croqnst  san- 
dals. 

— Being  the  goods  and 
chattels  obtained  by 
Jerome  B.  Moore  from 
the  said  firm  of  Geo. 
B.  Boeder  &  Cow" 

The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  six  cmts  damages.  It  win  bo^ 
noticed  that  neither  the  word  "^oee"  nor 
"sandals"  Is  used  In  the  declarati<»L  It  fur- 
ther appears  that  noae  at  the  articles  are 
Idoitical  in  the  de0Cilptl<nt8  tn  the  writ  and 
dedaratton.  This  Is  claimed  to  be  a  fatal 


— Belnff  the  goods  and 
chattels  obtained  by 
Jerome  B.  Moore  from 
Geo.  H.  Boeder  *  Oo^ " 
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variance.  Wbether  It  could  not  be  shown  that 
most  of  the  descriptions  were  different  names 
for  the  same  articles  we  need  not  decide. 
Since  the  abandonment  of  the  practice  of 
tvcitlng  the  contents  ot  the  writ  In  the  dec- 
laration, and  the  denial  of  oyer  of  the  writ, 
the  usoal  method  of  taking  advantage  of  a 
variance  between  the  writ  and  declaration 
has  been  by  motloii.  Wlllard  r.  Mlssanl, 
1  Cow.  37;  M'Farlan  v.  Townaend,  17  Wend. 
440;  1  Chit  PL  244;  Hole  t.  Flncfa,  2 
WUa.  393.  After  plea  It  la  too  late  to  take 
advantage  of  snch  variance.  Qarland  v. 
Gbattle.  12  Jobna  4S0i  Oronly  t.  Blown, 
12  Wend.  271. 

Error  Is  assigned  npon  the  Instmctlon  to 
Uie  Jury  that  **the  earnings  of  the  minor 
sons  of  the  defendants  prima  fade  belonged 
to  the  fattier."  We  understand  this  to  be 
the  law. 

Several  other  assignments  of  error  are  menr 
tlMied  In  the  brief  of  appellants'  comisel, 
but,  as  the  exceptions  relied  on  are  not  In* 
dexed,  and  the  pages  are  not  referred  to, 
cither  In  the  as^gnments  of  errors  or  the 
brief,  they  are  not  considered.  See  rule  61. 
Pease  T.  Munro.  83  Mich.  47S,  47  N.  W.  Rep. 
S45.  The  judgment  wUl  be  offlrmed.  The 
other  Justices  concurred. 


CORBirr  V.  TIMMIIRlfAN  et  al. 
(Sapreme  Ooort  of  Michigan.    Jane  1,  1898.) 

AmuuKCB  BT  Attornbt— PKBsimpTio:!  or  At7- 
TBORiTT — Collateral  Attack. 
The  authority  of  an  attom^  who  has 
appeared  Id  an  action  will  be  presnmed,  to  the 
extent  that  relief  against  the  }adKmeat  on  the 
ground  that  he  was  not  SDtbortzed  will  be 
granted  only  In  case  of  direct  application. 

Appeal  from  drcolt  court,  Kent  county;  In 
chancery;  Robert  M.  Montgomery,  Judge. 

Suit  by  Daniel  B.  Corbitt  against  Leonard 
'rim  merman  and  Johanna  Tlmmerraan. 
From  a  decree  for  complainant,  defendants 
sppeaL  Alllrmcd. 

Tbe  other  facts  fully  appear  In  the  follow- 
ing stattnnent  by  OB  ANT.  J.: 

Oomplaloant  obtained  a  Judgment  In  the 
circuit  court  for  the  county  of  Kent  against 
the  defendant  Leonard  Tlmmerman,  and 
William  W.  Taylor,  and  execution  was  duly 
Issued  thereon.  The  sheriff  called  upon  Mr. 
Tlmmerman  August  Gth,  and  requested  pay- 
ment Mr.  Tlmmerman  promised  to  call 
upon  the  officer  a  few  days  after.  Instead, 
however,  of  keeping  his  promise,  he  imused 
to  be  recorded,  August  8th,  a  deed  from  hlm- 
sdf  to  his  wife  of  the  premises,  which  cou- 
Btitnted  the  only  property  Tlmmerman  had 
npon  vrhlcb  a  levy  could  be  made.  A  levy 
was  made,  and  complalnani  filed  a  bill  In 
chancery  to  set  aside  the  conv^ance  as 
fraudulent  Decree  wu  entered  in  tavw  of 
the  complatnaaC 

Frank  G.  Holmes,  tor  appeOanta.  Daald 
B.  Cortdt^  In  pro.  pw. 


GRANT,  J.,  (after  stating  the  facta.)  The 
conclusion  readied  by  the  court  below,  that 
the  conveyance  was  fraudulent  is  correct, 
and  la  fully  sustained  by  the  evidence.  The 
Judgment  at  law  is  attacked  on  the  ground 
that  Mr.  Tlmmerman  was  not  served  vrltb 
process,  and  that  he  had  authorized  no  at- 
torney to  api)ear  for  him.  Mr.  Taylor,  the 
codefendant  with  Tlmmerman,  was  an  attor^ 
ney,  and  a  member  of  the  firm  of  T^or  A 
AIcBrlde,  who  appeared  for  the  defendants 
in  that  suit  Service  viras  made  upon  Taylor, 
and,  npon  the  same  day,  Taylor  &  McBrlds 
entered  their  appearance,  served  notice 
tiiereof  upon  Qie  plaintiff,  who  vras  bis  own 
attorney,  and  four  days  thereafter  filed  and 
served  a  plea  of  the  general  issne,  wlfli  no- 
tice of  special  mattm  of  d^ense.  After  ths 
appearance  ot  the  defendants  \^  thdr  attor^ 
neys,  no  steps  were  taken  to  serve  Tlmmer- 
man with  a  copy  of  tbe  deduatirai  and  no- 
tice to  plead,— the  process  by  vrUdi  salt  was 
commmced.  The  presumption  Is  tliat  attor- 
neys ore  duly  anOiorlzed  to  appear,  pvoi 
where  there  Is  an  aiq;»earanoe  wiUiout  tetv- 
Ice  of  process.  Arnold  v.  Nye,  28  Mich.  280, 
It  Is  nndoobtedly  ttie  genml  mle  that  a 
Judgment  resting  npon  the  unanHioriied  ap- 
pearance of  an  attorn^  will  be  set  adde  np- 
on motion,  and  that  equity  will  enjoin  the 
colleetian  of  a  Judgment  so  procured  when 
the  tlfi^t  to  move  to  set  aside  tbe  Judgment 
is  loet  These  remedies  exist  regardless  of 
tbo  solvency  or  lnsolTen<7  of  tbe  attorn^. 
1  Bla(±,  Jndgm.  H  272,  874,  829u  Bad  de- 
fendant  Tlmmerman  applied  to  the  court  to 
vacate  the  Judgment,  tbe  oonrt  should  have 
set  It  aside,  upon  aattsfttctoiy  proof  that  the 
attom«^  appeared  witlioot  his  autliorlty, 
and  that  thdr  action  was  not  subsequimtty 
ratified  by  him.  Tba  anthcoltles  are  not  nnt- 
form  as  to  whethw  sudi  Judgment  con  be 
attacked  collaterally.  Freeman  states  the 
rule  to  be  that  "this  presumption  Is,  in  a  col- 
lateral proceeding,  not  merdy  prima  fade;  It 
is  condusivfe"  Freem.  Judgm.  |  128.  In 
Ferguson  v.  Crawford,  70  N.  Y.  253,  after  a 
careful  review  of  the  authorities  by  Justice 
Rnpallo,  he  says:  "It  Is  establidied  by  a 
long  line  of  decisions  that,  where  an  attor- 
ney of  the  court  appears  fi>r  a  party  in  an  ac- 
tion, his  appearance  Lb  recognized,  and  his 
aathority  will  be  presumed,  to  the  extent,  at 
le.ist  of  giving  validity  to  the  proceedings; 
*  *  *  and  for  reasons  of  public  policy  the 
court  will  hold  the  appearance  good,  leav- 
ing the  aggrieved  party  to  his  action  against 
the  attorney,  granting  rdief  against  the 
Judgment  only  In  cases  of  direct  appUcatloD." 
We  think  this  rule  is  founded  in  reason  and 
good  sense,  aud  is  supported  by  the  dear 
weight  of  authority.  It  Is  the  plain  duty  of 
a  defendant  In  such  a  case,  upon  receiving 
Irrformutlou  of  the  Judgment  against  him,  to 
proceed  promptly  to  have  the  Judgment  va- 
cated. The  rights  of  the  parties  can  thua 
bo  most  expeditiously  and  inexpeuslvely  de- 
tmulned.   The  presumption  bdng  that  the 
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appeannoe  im  autnorfased,  the  plaintiff  Is  Job- 
tified  In  rdylns  npon  It  Be  Is  therefore 
Rnltty  of  no  wions,  aaA  Is  oitltled  to  loompt 
action  on  tbe  part  of  tbe  defendant,  vrtien 
he  learns  that  an  nnaadnrlsed  Jndgmeat  is 
rendered  against  him,  which  la  ralld  npon 
the  face  of  tbe  prooeedlnKa. 
Decree  Is  affirmed,  with  ousts. 

MONTOOMBBY.  J.,  did  not  sit  The  0th- 
er  Justloea  concurred. 


HUTCHINSON  t.  WHIT&CAN. 
(Supreme  Court  of  Michigan.    Jane  1,  1893.) 

Tkial — OBjerTiONS  t.>  Evidence, 
ExcepUoDs  band  on  an  objection  to  erl- 
dence  In  the  form  of  "1  object"  cannot  be  oon- 
dd^ed. 

Error  to  circuit  court,  Lenawee  coxmly; 
Victor  H.  Lane,  Judge. 

ActicHi  by  Silos  F.  Hutchinson  against  An- 
cil  K.  Wiiitmon.  Judgment  tor  defendant 
Plaintiff  appeals.  Affirmed. 

Silas  P.  Hutchinson,  In  pra  per.  Salsbuij 
A  O'Mealr,  for  appellee^ 

IX>NG-,  J.  This  Is  an  actlcm  of  trover 
brought  against  the  defoidant,  who  is  the 
dieriff  of  Lenawee  county,  to  recover  the 
▼aloe  of  propertj  seized  and  sold  by  de- 
fmdant's  deputy  by  virtue  of  an  execu- 
tion issood  out  of  tbe  circuit  court  for  that 
county  upon  a  judgment  against  the  plalntlfl. 
It  is  conceded  that  the  Judgment  and  all 
the  prooeedlngs  thereunder  were  regular 
and  valid,  the  one  contention  being  that  the 
pn^ity  seized  was  exempt  from  levy  and 
sale  on  execution,  for  the  reason  that  at  the 
time  of  its  seizure  the  plaintiff— twlng  the 
d^endant  in  the  execution— was  a  house- 
holder, and  his  principal  bu^eaa  fanning. 
The  property  seized  conaiBted  of  certain 
household  furniture,  some  <dover  seed  and 
bags,  canvas  elevators  for  binders,  and  a 
aldtle  for  binder.  The  Judgment  amounted 
to  nearly  $100,  and  the  value  of  the  prop- 
er^ seized  aggr^ted  between  $30  and 
$40.  The  court  directed  the  Jury,  In  sub- 
stance, that  If  they  found  the  plaintiff  was  a 
householder,  he  was  entitled  to  recover  the 
Tohie  of  tbe  household  pn^erty;  and  also, 
if  the  plaintiff's  occupation  was  principally 
that  of  Carmlng,  he  was  entitled  to  recover 
the  value  of  the  other  property  taken.  We 
think  the  court  properly  submitted  all  the 
qoestions  of  fact  arising  upon  the  trial  for 
the  con^deration  of  the  Jury,  and  we  find 
no  error  in  the  charge,  although  many  as- 
signments of  error  are  directed  to  that  part 
of  the  case. 

Some  considerable  evidence  was  given  on 
the  trial  relative  to  the  plaintiff's  business, 
and  It  Is  claimed  by  him  that  the  court  was 
in  error  In  permitting  defendant's  counsel, 
xjpoa  the  erows  oxamlnntliM  of  plalntlfl,  to 


go  to  greater  lengttw  In  Iho  csamlnattrai 
than  the  dxcnmscsnces  of  tlie  case  or  tbe 
qnssdons  InvolTed  warranted.  Bqiedal  at- 
tention is  directed  to  the  following  question 
put  tqr  defmdant^  counsel  to  the  idalnttff 
irtine  he  was  1^>on  ttw  witness  stand  in  his 
own  behalf:  "Didn't  you,  on  the  heels  of 
tbat,  go  right  out  and  ineomber  your  pn^ 
erty  with  a  fraudulent  chattd  mortgage 
that  had  no  bairia,  to  dieat  na  ont  (tf  Itr' 
Other  questions  of  like  imports  were  asked 
and  answered.  The  only  objection  made  by 
I^alntiff's  coimsel  was  In  the  following  form: 
"I  object"  No  other  ground  of  objection  la 
stated,  so  far  as  appears  by  this  record.  It 
was  claimed  by  the  defendant  on  the  trial 
that  the  plalntlfl  had  evaded  the  payment 
of  the  Judgmratt  by  every  means  In  his  pow- 
er  by  incnmb^ng  his  pn^raty,  and  that  In 
the  trial  of  the  present  caae  he  waa  at- 
tempting to  taiady  show  that  he  waa  a 
honsdulder  and  a  farmer,  while  in  truth 
and  fact  he  waa  not  a  househc^er,  and  bis 
principal  bualness  was  not  that  of  farming 
It  b  qiparent  that  the  trial  court  penult- 
ted  the  defendant's  counsel  to  go  to  great 
Imgths  tn  the  cross-examination;  and,  if 
proper  obJecUtm  had  been  made  to  the  Intro- 
duction of  this  evidence,  the  coort  may  have 
been  In  error  In  permitting  it  But  coimsd 
did  not  state  any  ground  of  obJectt<m,  and 
no  exception  based  upon  the  objection  as 
taken  can  be  otMuOdered.  Hoard  v.  little,  7 
Mich.  468;  Stevens  t.  Hope,  52  Mich.  06.  17 
N.  W.  Rep.  698;  People  v.  Durfee,  62  Mich. 
487,  29  N.  W.  Rep.  109;  Merkle  v.  Township 
of  Bennington.  68  Mich.  138,  86  N.  W.  Kep. 
846.  We  find  no  error  In  the  record.  Judg- 
ment afllrmed,  with  costs;  The  other  jus- 
tices concurred. 


NORTHERN  MICHiaAN  LUMBER  CO.  v. 
LYON. 

(Supreme  Gotnt  of  Michigan.  June  1,  1893.) 
Estoppel  bt  Silence. 
Defendant,  in  attachment  to  enforce  a  iom- 
glng  Hen  under  Lews  1887.  (Act  No.  229.)  made 
eotaln  objectioDi  to  Ote  aale  of  the  logs  under 
execution  tBaaed  on  Judgment  for  plaintiff  there- 
in. Bdd,  in  replevm  for  the  logs  by  soch  de- 
fendant against  the  purchaser  at  the  execution 
■ale.  that  plaintiff's  failure  to  object  at  the 
time  of  the  eale  that  jorisdlctioD  was  not  sfr 
quired  In  the  attachment  suit,  by  reason  of  the 
net  that  the  affidavit  and  writ  aid  not  Issue  on 
the  same  day,  did  not  estop  bim  to  raise  tbe 
point  where  defendant  bid  on  the  advice  of  his 
counsel,  who  had  examined  the  records  of  tbe 
attachment  suit,  and  reported  thweon. 

Error  to  circuit  court.  Emmet  ooimty; 
Jonntlian  G.  Ransdell,  Judge. 

R^levin  by  the  Nortb^n  Michigan  Lum- 
ber Company  against  Charles  W.  Lyon. 
Judgment  for  plalntUL  Defendant  appeals 
Affirmed. 

The  other  facts  fully  appear  In  tbe  follow^ 
ing  statement  by  ORANT,  J.: 

Certain  parties  commenced  suits  by  at- 
taolmient  to  mforoe  Uena  for  tabor  and  aerr- 
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let's  npon  certain  logs  belon^ng  to  the  plain- 
tiff iu  thU  suit,  under  Act  No.  229,  Pub.  Acts 
1SS7.  The  nfficlaTits  for  the  attachment  were 
made  April  25th,  were  filed  April  27th,  and 
the  wilts  issued.  Due  sezrloe  was  had  npon 
the  principal  defendants,  and  copies  of  the 
writs  served  upon  the  plalntlfl.  Judgments 
were  entered  in  favor  of  the  plaintiffs  in  the 
attachment  suits,  executl<His  issued,  and  the 
logs  here  Involved  were  sold  by  virtue  there- 
of, and  Ud  in  by  the  defendant  The  plain- 
tiff appeared  by  attorney  at  these  sales,  and 
forbade  the  ume  for  certain  reaaons  tlwn 
given, 

Lyon  ft  Dooltng,  for  appelant  B.  T.  Hal- 
stead,  for  antellea 

OBANT,  J.,  (after  stating  the  tacts.)  Tb.e 
Jnstioe  acquired  no  Jurisdiction  In  the  attach- 
ment Buita.  because  the  alhdavits  were  not 
filed  and  tbo  wilta  Issued  on  the  same  day. 
UcFherMn  t.  McOUUs,  (Mich.)  53  N.  W. 
Rep.  794.  It  Is.  however,  Indsted  on  behalf 
of  the  defendant  that  plaintiff  is  now  e»- 
tt^ped  to  Interpose  ttils  objection,  because 
he  did  not  Include  it  in  his  protest  at  tbe 
time  of  flie  sale.  It  Is  unnecessary  to  de- 
cide whether  this  defense  Is  aviUlable  under 
the  plea  of  the  general  Issue.  The  court 
found  that  the  defendant  bid  at  the  sale 
rdylns  on  the  advice  of  his  attorn^,  whom 
he  had  employed  to  examine  the  records  of 
the  suit,  and  who  reported  to  falm  thereon. 
'Bib  evld^MJO  matained  the  finding.  Both 
parties,  therefore,  were  equally  cognizant  of 
the  Acts,  and  nether  the  dedaratlcm  nor 
sOoice  of  plalntllf  produced  any  effect  upon 
the  conduct  of  the  defendant  Ibere  can 
iw  no  estoppd  where  one  Is  not  deceived 
or  misled,  but  acts  npon  bis  own  Judgment, 
and  with  knowledge  of  the  tacts.  Story, 
Eq,  Jnr.  f  513;  Fletcher  v.  Carcult  Judge, 
81  Mich.  4S  N.  W.  Bep.  641«  and  ao- 
thorttles  there  cited.  Judgment  affirmed. 
Hie  othw  justioes  oononrred. 


BABXBS  V.  BROWM. 
<Sapreme  Court  of  Michigan.   June  1,  ISBB*) 

Nbolioexcb— What  Constiti'teb. 
In  au  action  for  lojuries  alleged  to  have 
been  caused  by  defendant's  negligence,  it  ap- 
peared that  plaJatiff  waa  driving  aion^  the  road 
at  a  walk,  when  defendant's  team,  with  a  rope 
dragging  behind,  came  up  from  beblnd  at  a  trot, 
and  turned  out  to  pass  plaintiff.  Plaintiff  did 
not  see  the  rope  until  it  was  ornKwite  his  team, 
when  it  was  dragged  under  the  horses'  feet, 
Dialcing  them  unmanageable.  EM,  that  defend- 
ant was  liable. 

Case  made  from  drcolt  court,  Calhoun 
county;  Frank  A.  KMker,  Judge. 

Action  by  John  Barnes  against  Frederick 
C  Brown  for  personal  Injuries.  There  was 
a  Judgment  fbr  defoidant,  and  a  case  was 
made  and  settled  to  review  the  same.  Be- 
versed. 


Rtenzl  Loud,  tot  appellant  B.  B.  Wbuw, 

for  appellee. 

LONG,  J.  This  cause  was  tried  In  the  Cal- 
houn circuit  court  without  a  Jury,  and  the 
followhig  findings  of  fbot  and  law  made: 

"(1)  Plaintiff,  a  f orm^,  waa  driving  his  fimn 
team,  hittdied  to  a  buggy  containing  hlmadf 
and  wife,  upon  a  highway  wUcb  was  quite 
muddy.  His  horses  were  walking.  0i)  De- 
fendant had  soit  his  team.  In  charge  of  his 
hired  man,  upm  an  errand.  A  rope,  some- 
T^ere  from  12  to  20  feet  long,  had  been  tied 
to  the  rear  axletree  of  this  wq^on,  to  aid  in 
moving  a  bam.  Before  starting,  it  was 
thrown  into  the  wagon,  except  one  end, 
which  remained  tied  to  the  axletree,  for  the 
reason  that  defendant  was  unable  to  untie  It. 
0)  Dtfendant's  team,  proceeding  iqion  a  trot, 
ovwtook  plaintiff,  and  passed  him,  with  the 
rope  dragging  behind,  it  having  gotten  out  of 
the  wagon  without  the  knov^edge  at  the 
driver.  (4)  As  the  rope  passed  his  wagon  It 
was  se^  by  the  jdaintlfl  and  his  wife,  and 
one  of  the  horses,  at  sifi^t  of  It,  began  to 
kick,  and  Jumped,  and  said  horses  ran,  break- 
ing loose  from  the  buggy,  throwing  plaintiff 
and  his  wife  out;  injuring  both.  {B)  Defend- 
ant's man,  se^ng  the  trouble,  tried  to  avoid  a 
oonidon  by  driving  to  tibe  dde  of  the  road, 
but  the  buggy  wheel  struck  his  outer  ^rtieel, 
at  which  p^t  the  team  left  the  buggy, 
throwing  plaintiff  and  his  wlfft  out  (6)  The 
off  whlpi^etree  was  broken,  and  the  left 
whe^  of  defmdant's  wagon  was  the  one  that 
was  hit  (7)  Plaintiff's  horse  did  not  become 
unmanageaMe  trhen  he  first  kicked  at  the 
rope  alongside  of  him.  Plaintiff  did  ilot  at 
that  time  stop  his  team,  but  allowed  them  to 
walk  on,  and  tbe  rope  drew  under  his  feet, 
which  frightened  him,  wh«i  he  Uoked  again, 
and  became  unmanageable,-  as  stated.  ^) 
Had  plaintiff  stopped  his  hnses  when  the 
horse  first  kicked  at  the  rope,  ttie  rope  would 
not  have  gottoi  undw  the  horses*  feet,  as  It 
would  necessarily  have  followed  the  waggon. 
(8)  As  ttie  defeotdant's  wagim  began  to  torn 
In  before  the  rope  had  folly  passed  plaintiff's 
horses.  It  was  Inevitable  that  the  rope  would 
draw  fnto  tiie  road  under  the  feet  of  plaln- 
tUTs  horses,  unless  prevented  by  their  stop- 
vine,  or  by  the  superior  speed  defendant's 
team.  Plaintiff  was  In  a  position  to  see  and 
know  this,  while  the  driver  of  defendants 
team  was  not  imd  waa  Ignorant  of  the  fact 
that  ttie  rope  was  dra^lns.  I^alntlfl  and  his 
wife  were  both  li^ured,  whereby  ^alntifl  suf- 
fered damage  to  the  amount  of  $200. 

"(1)  Defendant  Is  responsible  for  the  conduct 
of  his  Servant  the  driver,  on  this  occasion. 
^  It  was  not  acdonable  negligenoe  to  pass 
plaintiff  In  the  highway  with  a  rope  dragging 
from  the  end  of  the  wagon.  It  was  ne^- 
genoe  to  attempt  to  ttun  In  before  plaintiff 
under  drcumstunoes  which  would  be  likely 
to  bring  the  rope  under  the  feet  <^  plalntlff'B 
horses,  If  both  teams  continued  to  advance  at 
their  respective  gaits.  ^  FhJntiff  was  logol- 
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ly  required  to  exerdm  due  care  to  avoid  dan- 
ger, and  waa  as  much  bound  to  know  that  the 
rope  ml^t  frighten  bis  team  as  defendant's 
drirer,  especially  after  be  had  seen  the  rop^ 
and  after  his  horse  first  kicked  at  It  By  not 
at  once  stopidng  bis  team,  while  the  rope 
waa  yet  outside  of  the  wagon  track,  he  con- 
tributed to  tiie  accident"  Judgmoit  for  costs 
tor  defendant 

Excoptlon  was  taken  to  the  finding  of  fact 
ttiat  the  plaintiff  could  have  stopped  bis  team 
In  time  to  avoid  accident,  and  was  there- 
fore guilty  of  contributory  negligence  In  not 
doing  so.  Exeeptlons  were  also  taken  to  the 
c<mclustons  of  law.  The  evidence  la  all  re- 
turned, and  tbe  claim  is  now  made  In  this 
court  that  there  is  not  a  scintilla  of  evidence 
to  support  Ibe  finding  that  the  plaintiff  could 
have  stopped  his  team  before  the  rope 
dragged  beneath  his  horses'  feet  The  platn- 
tlfl  testified:  "I  was  driving  my  bcvses  along 
the  track,  and  this  team  came  along  behind 
me,  and  as  quick  as  It  got  up  to  me,  driving 
a  pretty  good  gait,  they  hauled  out  to  go  by 
me,  and  Just  tar  enough  to  skip  my  wagon, 
with  a  rope  drawing  b^ilnd;  and  when  it 
got  up  so  that  my  horse  saw  it.  It  kicked  with 
one  foot,  and  by  fbat  time  the  team  was  far 
enon^  ahead  ot  me  so  he  turned  In  to  get 
on  the  track  again,  and  Ibat  pulled  the  rope 
under  my  horaea,  and  tlien  tliey  made  a  Jump 
to  get  over  It,  causing  the  aoddent"  He  waa 
asked,  "When  did  you  first  see  the  rope?" 
and  answered:  *Z  didn't  see  it  until  it  got  up 
oppo^te  my  team.  At  that  instant  my  horae 
caught  sight  of  it;  and  kicked  with  one  toot 
at  It  and  that  time  tlie  team  waa  tax 
enouj^  ahead  of  me  to  turn  In,  and  that 
brou^t  the  npe  right  under  my  horses,  and 
scared  them.  They  Jumped  to  get  away  from 
It"  Plalntifl  was  asked  oa  croas-ezamlnap 
ttaa:  *T>idn't  you  see  the  rope  before  It  got 
under  yoor  hnaes*  toetj  Answer.  I  saw  it  as 
It  came  alongsidew  QnestlML  And  you  had  an 
opporttmity  to  have  swung  off  to  Ihe  t^t 
and  get  awi^  from  It?  A.  "So,  I  couldn't 
Just  as  soon  as  thcr  caught  sl^t  oi  the  rope 
th^  became  umnonagenble."  TtdA  testbnonj 
Is  undisputed.  It  Is  contended,  however,  that 
inasmnch  as  the  plaintiff's  t«un  was- on  a 
wa]k,  be  ^ould  have  stopped  at  the  instant 
he  saw  the  tope.  But  plabitlff  gives  the  rea- 
son wl7  he  could  not  do  this.  His  team  was 
walkhig;  toe  def^ont's  team  was  bdng 
driven  by  <m  a  trot;  and  the  instant 
defendant's  team  got  far  enough  by  to 
turn  In,  it  did  so,  ihenftiy  dragging  the 
rope  directly  under  the  feet  of  the  plalntifTH 
horses.  It  is  pos^ble  that  had  the  plaintiff 
had  sufficient  presence  of  mind  or  toresii^t^ 
he  mi^t  have  anticipated,  when  he  first  saw 
the  rope  dragging,  that  the  defendant's  driver 
would  turn  so  quickly  In  front  of  him  that 
the  rope  would  draw  under  his  own  horses, 
unless  he  instantly  stopped  them.  It  must  be 
admitted  that  the  driver  of  defcndanf  a  team 
was  negligent  In  letting  the  rope  drag  and 
tumhig  In  and  drawing  it  under  the  feet  of 
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plaintiff's  horses.  It  Is  also  quite  apparent 
that  the  platntUI^  midw  the  testimony,  cannot 
be  said  to  have  acted  carelessly.  There  Is  no 
testimony  In  the  case  by  which  the  court  be- 
low should  have  ao  found.  It  there  coidd  be 
found  a  sdntilla  at  testtanony  to  support  this 
findli^  it  could  not  be  dIstnriKd  rmder  our 
repeated  mlings;  but  from  the  testimony  at 
the  plaintiff— wliich  stante  wholly  uncontra- 
dicted—it  appears  that  the  Injury  was  oeca- 
slMied  Bol^  1^  the  ne^gent  conduct  (tf  de- 
fehdant's  driver;  fliat  the  horse  Ucked,  and 
the  team  became  unmonageaUe  ftvm  toe  In- 
stant the  rope  drew  alongtide  of  them;  and 
when  the  rope  dragged  beneath  their  feet 
they  ran  away,  and  Injured  the  plaintiff. 
The  plaintiff  was  not  called  upon  to  ezerdae 
any  greater  degree  ot  care  than  persons  ot 
ordinary  care  and  caution  would  be  expected 
to  exercise  under  the  circumstances.  The 
rule  laid  down  by  the  learned  drcult  Judge 
required  the  plaintiff  to  exerdse  a  greater  d&> 
gree  of  care  than  this.  It  presumes  that  a 
person  ot  ordinary  care  at  the  Instuit  would 
have  anticipated  the  turning  In  ot  the  defood- 
ant's  team  so  that  the  roge  would  neoessart- 
ly  drag  beneath  the  horses'  feet;  and  again, 
it  presumes  that  the  plaintiff  ooidd  have 
stopped  his  teem  wbm  he  first  saw  the  rope, 
while  the  testlmfmy  oooduslvdj  diowa  ttiat 
the  plaintiff's  hors»  became  unmanageable 
and  began  kicking  at  tbe  time  they  saw  the 
rope  dragging  at  their  side.  The  Judgment 
ot  the  court  bdow  muat  be  revwaed,  and  new 
trial  ordered. 

HOOKBR,  C.  did  not  t  The  other  Jue- 
tioee  concurred. 


KeNAMARA  v.  mNimAPOUS,  ST.  P.  & 

8.  STB.  M.  RY.  OO. 
(Supreme  Court  of  ifti'ii^gwu.    May  81,  1898.) 

HioHWATB— Effect  op  Nohusbr— Fskcinq  bt 

RaILBOAD  COHPAIflBS. 

How.  St  1 1315.  provides  that  all  roads 
wbldi  have  be«i  laid  oat  and  not  reonded,  and 
which  have  bem  used  eight  years  or  more, 
shall  be  deemed  public  highwajk  sabject  to  be 
discontinued  cmain  proceedings  for  that 
ptupose.  Bdd,  that  where  a  road  had  been  laid 
out  tv  a  township,  and  actually  used  for  right 
yean,  it  became  a  pablio  highway,  and  the 
mere  nonaser  for  a  period  of  two  yean,  la  the 
abaence  of  any  proceedings  to  discontinue  it 
did  not  entitle  a  railroad  company  croedng  tik» 
road  to  exclude  the  public  fendng  ui  ito 
right  of  way. 

Error  to  circuit  court  Schoolcraft  county; 
Joseph  H.  Steers,  Judge. 

Actl<m  Patrick  McNamara  against  the 
Minneapolis,  St  PenI  &  Satdt  Ste.  Marie 
Railway  Company  to  recover  the  value  of  a 
cow  killed  by  one  of  defendant's  trains. 
There  was  a  Judgment  for  plalntifl,  and  de- 
fendant brings  error.  Reversed. 

Royce  &  Waite,  (B.  O.  Chapln,  of  coun- 
sel.) for  app^ant  O.  W.  Dtmton,  (McMa- 
hcm,  Oren  &  Snell,  of  oounselj  for  appdlee. 
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McGRATH,  J.  Plaintiff  brought  suit  In 
Justice  court  for  the  TOlue  of  a  cow  strack 
by  one  of  defendant's  trains  In  June,  1801. 
The  dechmttm  alleged  that  the  oow  wna 
Idlled  "tbroaA  the  negligence  of  said  rail- 
road company,  and  because  the  said  track 
was  not  there  fenced,  and  because  the  proper 
sl^nmls  were  not  given,  and  because  of  the 
^eat  speed  of  said  en^e  and  train."  The 
cow  was  killed  at  a  point  which  was  fCToed 
off  as  a  highway.  When  defendant  bunt  Its 
road.  In  1S87,  It  constructed  the  proper  cat- 
tle guards  and  fences  on  each  aide  of  said 
way.  Defendant's  coons^  anntranoed  Us  In- 
ability to  prove  by  record  evidence  the  lay- 
ing ont  of  the  h^hmy.  bat  It  was  shown 
that  In  1881  a  petldon  for  laying  out  the 
rosd  had  be«i  gottm  np,  and  presented  to 
the  highway  commlsidonMr;  liiat  tbe  road 
was  on  the  section  Une;  that  It  was  laid  out 
by  the  highway  commisaioneri  that  ttie  cod* 
tract  for  its  conatmotion  was  actually  made, 
and  the  woric  done;  fliat  Oie  township  paid 
•377  tor  fodk  wo^;  that  the  road  was 
known  as  die  "Jamestown  Boad,"  and  led 
to  the  Jamestown  steam  sawmill;  and  that 
the  hi^way  was  used  as  such  for  some  yean 
after  it  was  laid  out  This  testimony  was 
not  disputed,  nor  was  it  claimed  tbat  tbere 
had  been  any  dlaotmtlnnance,  by  ai^  proper 
proceedings,  of  the  hl^way,  but  it  was  Instst- 
ed  tbMX  Its  naa  had  been  abandimed  for  some 
tiDie  past  It  was  ahown,  howerer,  that  It 
had  been  oasd  as  lata  aa  the  summer  of  ISSH, 
and  ttiat  eadi  year  the  spring  fredieta  bad 
washed  away  tlie  planking  e<  the  bridge  In 
such  hii^way;  that  eadi  jeax  tba  plaidn 
had  been  replaced;  and  that  the  last  time 
that  Ute  planks  had  been  washed  away  was 
hi  tbe  Bprlng  ct  IS&l.  FhUntlff  was  not  the 
orlgbial  owner  of  any  of  the  land  In  said 
hUhwajt  nor  was  he  at  the  time  an  abatp 
ttaig  owner.  In  view  of  this  state  of  facta, 
defendant  was  entitled  to  an  tnatmcUoa  that 
for  tbe  purpose  of  tUs  caae  the  pctot  at 
which  the  oow  was  killed  must  be  deemed 
a  public  highway.  How.  St  1 1315,  provides 
that  "an  hlghwaya  regularly  estatdiahed  In 
pursuance  of  existing  laws,  all  roads  that 
shall  have  been  used  as  sooh  for  ten  yean 
or  more,  whether  any  record  or  oUier  proof 
exists  Oiat  they  were  ever  established  as  high* 
waysornotand  all  roads  which  have  been,  or 
whidi  may  hneafter  be,  laid  out  and  not  r» 
corded,  and  which  have  been  used  eight 
yean  or  more,  shall  be  deemed  public  high- 
ways, subject  to  be  altered  or  to  be  dlsc<nfc- 
tlnned  according  to  the  provisions  of  this 
set"  There  had  been  no  use  of  the  land 
Inconsistent  wlOi  its  nse  as  a  highway.  The 
road  haTing  been  laid  ont  and  oimstmcted 
by  the  township,  and  actually  need  tbr  at 
least  eight  years.  It  became  a  puUlo  high- 
way, and  the  mere  nonuser  for  a  period  of 
two  years,  In  the  absence  of  any  prooeed- 
Ings  to  dlaoontlnne  the  highway,  did  not  ea- 
title  the  company  to  exclude  the  public  by 
fencAns  in  Its  rli^t  of  way  at  that  polnL  It 


Is  doubtful  whether.  In  any  event  the  de- 
fendant could  be  bound  except  by  proper 
proceedings  discontinuing  the  highway,  with 
notice  to  it  The  Judgment  most  therefore 
be  reversed,  and  a  new  trial  had.  Tbe  other 
Justices  concorrad. 


OITr  OP  DETROIT  v.  MURPHY  et  al. 
(Supreme  Oourt  of  Michigan.  May  81,  1888.> 
PaocxBniHOs  to  Opb^  istiiuet— Csrtiobabi  to 
Baviaw— When  Lies. 
Wher*  an  appeal  is  not  taken  within 
five  days  from  a  Judgment  ooofirmin^  the  Jury** 
award  in  a  street  qpenlna  proceeding,  as  pro- 
vided by  How.  St.  8  3064o.  certiorari  will  not 
lie  six  months  thereafter  to  review  sncb  pro- 
ceeding on  the  petition  of  a  part  only,  of  th* 
resptMiaents  therein.  In  the  absence  of  a  statate 
authorizing  such  writ  in  such  case,  since  tt 
must  be  presumed  that  the  other  respondents 
interested  In  mncL  proceeding,  and  who  might 
be  prejudiced  If  the  Judgment  were  disturbed, 
have  acquiesced  In  tbe  result,  and  complied 
with  all  further  requirements. 

Certiorari  to  recorder's  court  of  Detndt; 
F.  H.  Chambers,  Judge. 

Petition  by  ^mon  J.  Murpby  and  Nancy 
C  Avery  for  a  writ  of  certiorari  to  review 
the  proceeding  by  the  dty  of  Detroit  for 
opening  a  certain  street  therein.  Writ  dls- 
misaed. 

F.  O.  RusmD.  (Wells,  AngeU,  Bc^nton 
HcMninn.  of  counsel.)  for  app^lanta.  Frank 
A.  Baach.  City  Atty.,  and  David  B.  Hetaie- 
man,  Asst  City  Atty.,  for  app^lea 

McOBATH,  J.  This  Is  certiorari  to  review 
a  street  opening  proceeding  had  under  tbi& 
general  law.  (3  How.  St  8064a  et  seq.,> 
In  which  there  were  some  86  respondents. 
The  proceeding  was  commenced  Angost  25.. 
189L  The  verdict  was  filed  Mardi  0,  1802, 
and  was  confirmed  filarcfa  29.  1802.  The 
writ  of  certiorari  was  allowed  SeptHnbw  12, 
1802.  The  plainttfCs  in  certiorari  appeared 
in  said  proceeding,  aa  dM  all  of  tlie  respond- 
ents, accept  slz,  and  all  the  errora  alleged 
related  to  proceedings  anterior  to  the  verdict 
of  the  Jury.  Indeed,  It  is  conceded  coun- 
sel for  plalntllfs  in  cwtlorari  that  they  are 
here  because  of  dissatisfaction  with  the  as- 
sessment made  ogalnBt  them  to  poy  costs 
and  compensation.  Section  8004(  provide* 
that  any  aggrieved  party  may  appeal  from 
the  Judgment  of  conflrmati(m  by  filing  a 
written  notice  with  the  deric  of  the  coort, 
within  five  days  after  sodi  confirmation. 
Section  30G4o  (How.  St)  contemplates  thst 
aft»  the  time  for  appeal  shall  have  expired 
the  eterk  shall  transmit  to  the  council  a  eer- 
tlfled  copy  of  the  verdict  and  Judgment; 
that  the  council  shall  then  detwmlne  wheth- 
er the  whole  or  any  part  of  the  cost  of  the 
proposed  improvement  diall  be  assessed  np* 
on  tbe  district  benefited,  and  upon  what 
district,  and  what  amount;  and  that  the 
amount  so  determined  upon  sliaU  be  levied 
and  collected.  Section  3004p  contemplate* 
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tbat  wlflilii  one  year  after  final  jndgmeiit 
of  eonfirmatlon  the  ooimdl  dull  set  apart, 
and  cause  to  be  provided  tn  the  treasury, 
mil  ess  already  provided,  the  amount  to  pay 
die  ■everal  awards,  and  direct  such  pay- 
ment, and  tbat  whenever  said  amoimt  la 
provided  in  the  treasury  Uie  conncU  may 
take  ponacerion  of  and  use  the  property  for 
the  purposes  for  which  it  was  taken.  It  Is 
conceded  that  the  asaesBment  has  been 
made,  and  It  appears  that  the  amount  as- 
sessed against  x^lntlffs  In  certtorart  Is 
leas  than  the  amount  awarded  to  them 
as  dsmages.  It  does  not  appear  that 
other  persons  to  whom  dunages  wwe 
awarded  have  not  BC(%pted  such  awards, 
or  that  other  persons  against  whom  assess- 
ments were  made  have  not  paid  such 
assessments,  or  that  the  city  has  not 
taken  possession  of  said  property  for  the 
purposes  of  a  street  It  Is  allied  that  six 
of  the  respondents  were  not  proper^  sum 
moned  to  appear  In  said  proceedings,  hut 
each  of  said  persons  was  awarded  damages, 
and  it  does  not  appear  that  such  awards 
have  not  been  accepted  by  such  persons. 
For  nearly  «lz  months  after  the  Judgment 
of  confirmation,  plalntlCte  in  certiorari  ao- 
qidesced  in  the  Judgment  which  It  Is  here 
sought  to  vacate!  We  must  assume  that  In 
the  mean  time  the  common  council  had  pro- 
ceeded, under  the  law,  to  collect  assessments 
and  pay  awards.  The  statute  gave  to  plalu- 
tlffs  In  certiorari  a  complete  and  adequate 
remedy.  They  contested  this  proceeding, 
and  the  confirmation  of  the  venilct,  raisLug 
the  very  questions  which  are  here  raised, 
^e  statute  undw  whidi  these  proceedings 
were  taken  makes  no  provldon  for  review 
by  certiorari.  At  common  law  the  writ  Is 
not  one  of  rlj^t,  and  should  not  be  granted, 
after  any  considerable  delay,  unless  the 
court  is  satisfied  that  the  d^y  Is  not  due  to 
the  petitioner's  tMgagmco.  This  rule  Is  es- 
pedally  api^cable  In  a  case  like  the  present, 
where  there  are  a  lai^  number  of  co-re- 
qpoudraits  Interested  in  the  proceeding,  who 
must  be  presumed  to  have  acquiesced  In 
the  Ksolt,  and  compiled  with  all  further 
requirements,  and  who  mii^t  be  seriously 
prejudiced  if  the  Judgment  were  now  dls- 
turt>ed.  The  cause  Is  ruled  by  In  re  Lantis, 
9  Mich.  823;  FarreU  v.  Taylor,  12  Mich. 
U3;  Bresler  v.  Ellis,  46  Mioh.  335,  9  N.  W. 
Rep.  439;  Mathias  t.  Madon.  86  Mich.  624, 
33  N.  W.  B^.  412.  The  writ  must  there- 
fore be  dismissed,  with  costs. 

LONG,  J.,  did  not  riL  The  otbtr  Josttces 
concurred. 


GTJTHAT  V.  QOW. 

(Bnpnme  Court  of  Michigan.   May  31,  1893.) 

BuiLDUis  Contract— Pkbforhi.ncb—Dboiiuon 
OF  Abcbitbut. 

Where  a  building  contract  provides  that 
the  work  shall  be  dona  to  the  satisTactlon  of  Oie 


architect,  and  that  any  dispute  as  to  dalms 
for  extra  work  shall  be  referred  to  him,  and 
that  his  decision  shall  be  fiaai,  it  is  error,  iti 
an  action  by  the  builder  on  the  contract,  to  re- 
fer to  the  jury  such  questions  as  to  extra  work 
and  the  performance  of  the  contract,  in  the  ab- 
sence of  evidence  of  fraud,  or  if  the  qnestion  of 
fraud  is  not  submitted  to  the  jury. 

Error  to  circuit  court,  Muskegon  connty; 
Albert  Dlckermann,  Judge. 

Action  by  Albert  W.  Gutittat  against  James 
Gow.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Beversed. 

Bmltli,  Ninu,  "Bioyt  ft  Brwln,  for  a^dlant 
Tamer,  Tomer  ft  Tomer,  f6r  sppellea. 

MONTQOMERT,  J.  Phdntlff  sues  upon  a 
wtittot  contract,  by  the  terms  of  which  be 
agreed,  among  other  things,  to  build,  con- 
struct, and  complete  finish  for  the  detend- 
ant  a  two^toiy  frame  dwdling  hoose,  ex- 
cept as  to  mason  woA  other  than  plastcHlng, 
according  to  drawings  and  spedficatlous 
made  by  Blare  X  Beiseger,  an^tect,  In  a 
good,  workmanlike,  imd  substantial  manner, 
under  the  direction  of  said  arcMtect,  and  to 
his  satisfocflon,  to  he  testified  by  a  certiflcate 
under  his  hand;  and  also,  at  his  own  ex- 
pense, and  mider  the  dlrectkm  and  to  the 
satisfaction  of  said  architect,  famish  such 
material,  vrorkmansldp,  and  labor  of  all 
kinds  whatsoever  as  shall  be  proper  and 
soffldent  for  completing  all  the  abovedeslg- 
nated  work,  *  *  •  and  to  remove  all  im- 
proper materials  and  work  when  directed 
by  said  architect,  and  sabstitate  tberetcr 
sadh  material  and  wcwk  as,  In  the  opinion  of 
said  architect,  are  required  by  said  drawtogs 
and  spedflcatlons;  and  deliver  said  woik 
to  first  party  finished  and  free  from  all 
claims,  llena,  and  diarges.  To  commence 
said  work  forthwith,  and  have  the  same 
fully  completed  within  eighty  days  from  the 
lime  the  stone  foundations  and  basement 
walls  shall  be  ready  for  the  carpenter  work. 
To  produce,  when  required  by  tba  owner, 
a  sworn  statement  of  all  the  indebtedness 
for  tabor  or  material  famished,  used,  or  ex- 
pended <m  said  bnlldlng.  Said  owner  to  pay 
therefor  $2,592.20  apcm,  the  presentatiai  of 
certificates,  signed  by  said  arddteet,  of  his 
estimate  work  done  and  material  for- 
nlshed.  Swdi  estimates  to  be  made  once 
in  each  two  wedcs,  fifteen  par  cent  of  eatih 
estimate  to  be  retained  by  the  owner  until 
all  of  said  work  is  completed  by  ttie  con- 
tractor and  the  ar<^tect  Is  satisfied  ttiat 
said  work  Is  free  from  all  liens  and  dull 
issue  said  certlfloate.  The  agreement  con- 
tained further  provisions  as  follows:  "Should 
any  dispute  arise  respecting  the  trae  con- 
Btniction  or  meaning  of  said  drawings  and 
specifications,  the  same  shall  be  decided  by 
sold  architect,  and  his  decision  diall  be  final. 
*  *  *  The  ownw  may  at  any  time  during 
the  progress  of  said  wmrk  make  any  addl- 
ti(His  to  or  alterations  In  or  devlatiani  or 
omissions  from  said  drawtngB  or  qtedflca- 
tlwis  whldi  he  shall  dean  proper,  and  the 
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andiltect  Bhall  adrlse,  wlthont  Invalidatiiig 
dila  agreement,  but  the  fair  TOltie  of  the 
same  shall  be  added  to  or  deducted  from 
the  sum  to  be  paid  by  the  owner,  as  the 
case  may  lie;  and,  should  any  dispute  arise 
respecting  the  fair  value  of  the  same,  such 
Tolua  fllinll  be  determined  by  the  arcMtect, 
and  hla  dc<^on  shall  be  HtihI  and  btudlnf 
upon  the  parties  hereto." 

On  request  of  the  defendant's  counsel  Ihe 
learned  circuit  Judge  charged  the  Jury  as 
follows:  **Under  the  contract,  which  haa 
been  Introduced  In  evidence,  it  was  the  duty 
of  the  plaintifr  to  build,  construct,  and  com- 
pletely fiidsh  for  the  defendant  a  two- story 
frame  dwelling  house,  with  basement,  ex- 
cept as  to  the  maaon  work,  according  to 
drawtngB  and  spedflcatlons  made  by  Marc 
J.  Rels«ger,  architect,  la  a  good,  workman- 
like, and  substantial  manner,  under  the  di- 
rection of  said  ardUtect,  and  to  his  satis- 
faction, to  be  testified  by  a  certificate  under 
hU  hand,  and  to  have  the  same  folly  com- 
pleted -nitUn  elf^ty  days  from  the  time 
the  stone  foundatlona  and  basement  walls 
were  ready  tor  the  carpenter  work;  and 
there  can  be  no  recovery  by  the  plaintiff  in 
this  case  on  the  contract  for  work  that  was 
not  done  to  the  Botlsfactlon  of  said  an^tect, 
and  testlfled  by  a  certiflcate  under  his  hand." 
And  also:  "It  was  the  duty  of  the  plain- 
tiff, nndw  the  ctmtract,  to  produce,  when 
reipilred  the  defendant,  a  sworn  state- 
ment ot  an  Indebtedness  for  labor  or  mate- 
rial fumidied,  used,  or  expended  on  said 
bnlldtngs;  and  U  you  find  that  the  plaintiff 
was  required  by  notice  In  writing  to  furnish 
sndi  statement,  ond  failed  or  ne^ected  to 
eomjflj  with  sodi  teqnlrement  the  defend- 
ant would  be  Jmtifled  In  withholding  any 
mim^s  that  might  otherwise  be  due  to  the 
plaintiff  nntn  such  request  has  been  com- 
plied witb.*'  And,  further:  "Under  the  con- 
tract Ibe  defendant  was  required  to  pay  the 
consIdeniUon  expressed  only  upon  the  pres- 
entation of  certlflcatea,  signed  by  the  arcM- 
tect, £t  bis  estimate  of  work  done  and  ma- 
terial furnished ;  and  the  defendant  was  en- 
titled to  retain  15  per  cent  each  estimate 
nntn  all  said  woA  was  folly  completed 
by  tho  omtractor,  and  nntn  the  architect 
should  be  satlsfled  that  said  wcwk  was  free 
from  all  liens,  and  should  Issue  his  certifi- 
cate according.** 

TbB  fdrcuit  Judge,  on  his  own  motion,  In- 
stmoted  tbe  Jury  as  fbllows:  "Now,  as  to 
this  extra  work,  the  contract  provides  how 
that  abaU  be  d<me;  that  If  they  cannot  agree 
—If  th^  do  not  agree  about  it,  and  about 
Its  Talue  and  its  price— It  is  to  be  re-, 
fnred  to  flie  ardiltect,  and  be  Is  to  deter- 
mlne  what  shall  be  allowed  for  extra  work; 
and  I  do  not  tUnk  there  Is  ai^  testimony 
here— my  recollection  of  it  Is  that  there  is 
no  testimony— that  thia  has  ever  been  re- 
ferred to  the  aifdiltect  •  •  •  There  is 
t(>stlm<»i7  that  he  went  and  showed  him 
something.  Tbe  architect  said  be  showed 


him  a  paper,  and  asked  him  to  O.  K.  it,  with- 
out showing  him  what  It  was.  I  don't  think 
that  would  amount  to  a  statement  of  extra 
work  to  the  architect,  and  a  request  to  him  to 
act  vpoa  It  My  Judgment  Is  that  thia  ex- 
tra work  will  have  to  be  treated  in  the 
same  way;  tbat  he  will  be  entitled  to  re- 
ooTw  for  that  extra  work,— for  such  of  It 
as  you  find  Is  extra  woA,  and  you  wlU  have 
to  determine  how  much  of  it  Is  extra  work. 
The  parties  differ  very  widely  about  these 
items  that  are  dalmed  to  be  extra  wwk; 
the  plaintiff  dalmlng  that  It  amounts  to 
something  oTer  9400,  the  def<»idant  claiming 
^  himself  and  bSa  witnesses  that  a  great 
portion  of  that  Is  not  extra  work;  that  it 
was  woife  tbat  was  required  to  be  d<me  by  tbe 
terms  cftheoontract;  and  the  defendant  claims 
that  there  Is  only  about  a  little  over  f  100 
of  those  itenui  that  In  fiict  Is  extra  wcwk, 
and  that  comes  outside  of  tiie  contract 
Now,  as  to  that  the  plaintiff  will  be  entitled 
to  recorer  sndi  an  amount  as  you  find  tnm 
the  testimony  Is  extra  worit.  what  it  was 
reasonably  and  talriy  worth,  as  yon  may 
find  from  the  testimony,  and  no  further;  and 
HO  as  to  this  contract  with  reference  to  the 
building.  My  Judgment  Is,  you  will  have  to 
decide  tbls  cause  upon  this  theory  I  am  now 
preeentlng  to  you;  that' the  plaintiff  Is  enti- 
tled to  recover  not  exceeding  the  contract 
price  at  alL  Ton  cannot  go  outride  or  ahead 
of'that  figure  what  you  may  find  from  the 
testimony  the  work  tiiat  be  did  waa  fairly 
worth,  and  tbe  material  that  he  furnished 
was  fairly  worth,  less  any  damage  tbat  you 
may  find  the  defendant  sustained  In  conse- 
quence of  any  facdt  In  the  work,  or  failure 
to  fulfill  or  perform  the  work." 

By  these  Instructions  the  plaintiff  was 
permitted  to  Ignore  the  provision  of  the  con- 
tract which  made  a  decision  of  the  archi- 
tect both  as  to  the  extra  work  and  as  to 
the  peiflnmance  of  the  main  contract  flnaL 
'Jlie  parties  having  agreed  vpoa  an  arbiter 
in  this  matter,  tbe  question  cannot  be  trans- 
ferred to  the  consideration  of  a  Jury  un- 
skilled In  such  matters  without  doing  vio- 
lence to  tbe  contract  imlees  fraud  on  the 
part  of  the  arddtect  be  shown.  It  Is  not 
seriously  contended  In  this  case  that  fraud 
was  shown,  and.  If  there  was  any  evldoice 
tending  to  show  fraud,  It  Is  enough  to  say 
that  tbat  question  was  not  submitted  to  the 
Jury  for  their  cooEdderation.  As  was  said  In 
Hauley  t.  Walker,  79  Mich.  614,  45  N.  W. 
Uep.  50:  "When  parties  capable  of  con- 
tracting have  dellberatdy  entered  Into  a 
written  agreement.  In  wblCb,  by  all  Just  rules 
of  construction,  the  certificate  of  tiie  ardd- 
tect  Is  made  a  condlthm  precedent  to  a  right 
of  action,  such  condition  must  be  performed, 
OT  Its  requirements  waived."  See,  also,  cases 
dted  in  oplnlui  of  Mr.  Justice  Ohamplln. 
The  other  questions  presented  are  not  likely 
to  arise  up«i  a  new  trial.  The  Judgment 
will  be  reversed,  with  coats,  and  a  new 
trial  ordered.  The  otties  Justices  concomd. 
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LBLAND  T.  TOWNSHIP  OF  BLAIR. 
(Supreme  Oonrt  of  Michigan.    May  81,  189S.) 
Writ  of  Ebbob— Dmnsui. 
An  applicadon  to  dismiss  a  writ  of  error 
for  want  of  proaeeatioa  will  be  denied,  where 
Deither  party  has  noticed  the  caae  for  hearing. 

AppUcatlcni  br  fhe  towndilp  cS  Blair  to  dls- 
mlas  writ  f>f  error  med  oat  Iqr  danmce  J. 
Deland.  Denied. 

Statemoit  t^^  the  Court: 

FlAlntur  nied  ont  a  mit  of  «rror  on  April 
8,  1802,  tlie  bill  of  exertions  baring  been 
Bpttled  In  February  previous.  The  original 
record  vaa  filed  In  fbla  court  on  April  27, 
1882,  since  which  time  plalntHf  has  done 
nothing  towards  prosecuting  hla  appeaL  De- 
fendant moved  to  dlamlss  tbe  writ  for  want 
of  proeecutlan,  baaing  its  appUcatloD  upon 
•oprane  eoorc  rule  00^  58  3?.  W.  It., 
providing  that  tbe  appelant  ahall  serre 
on  flie  orooalte  part7  a  printed  capj  of 
the  record  at  least  25  days  before  the  first 
day  of  tbe  term  for  vbldi  ibB  cause  Is  cr 
shall  be  noticed  for  hearing. 

CoreU  &  OUbert,  tm  tbe  motion.  Pratt  ft 
Davis,  opposed. 

PER  CURIAM.  The  motion  In  this  Cftse 
is  denied.  It  appearing  that  neither  party 
baa  ever  noticed  the  case  tot  hearing. 


FliAoa  T.  omoAGO,  D.  ft  a  o.  t.  j.  ry, 

CO. 

(8iipr«ne  Court  of  Ml6Ugan.   Jnne  1.  1S93.) 
Railroad  CoMrAHtss  —  Fkiobtskino  HoKssa  — 
BKsunoir  or  Fbnob  at  Statio!^— Hbglioicsoi. 

1.  A  railroad  oompany  Is  not  guilty  <tt  neg- 
llgence  in  not  erecting  a  eereen  or  fence  at 
Its  station  between  the  driveway  thereto  and 
the  tracin,  so  that  horses  standmg  at  the  sta^ 
tion  may  not  be  frightened  at  approaching 
trains. 

2.  Where  a  young  horse,  standing  at  a 
railroad  station  at  which  it  had  never  been  be- 
fore, be  Tame  restless  at  the  sound  of  an  aiH 
proachiag  train  before  it  had  come  in  sight, 
and  those  In  charge  of  it.  instead  of  driving 
away,  as  they  might  safely  have  done,  at- 
tempted to  hold  it  by  tbe  head,  and  plaintiff, 
who  was  in  the  wagon,  remained  thta«.  In- 
stead of  alighting,  the  action  of  plaintiff  as 
well  as  those  In  charge  of  the  team  was  neg- 
Hgmce. 

Error  to  drcult  court,  St  Glair  coontj; 
Arthur  U  Canfleld,  Judge. 

Action  by  Christina  Flagg  against  the  Chi- 
cago, Detroit  &  Canada  Orand  Trunk  Junc- 
tion Railway  Company  for  personal  Injuries. 
Judgment  for  plaintiff.  Defendant  brings 
error.  Reversed. 

B.  W.  Meddauc^.  fO'Btlen  J.  AtklnSMi,  of 
counsel,)  for  appellant  J.  B.  Mcllwaln,  (EL 
B.  Chad  wick,  of  counsel,)  for  appellee. 

LONO.J.  Flalntlfr  Urea  St  lakeport,  about 
10  miles  from  Prart  Huron.  On  the  day  of 
the  accident  she  was  returning  from  a  visit 


at  Pivt  Huron  to  her  lUHue.  She  had  so- 
licited a  ride  with  two  young  men  by  the 
name  of  Goodman,  one  about  19  and  the 
othw  14  yean  ot  age.  Tbej  had  a  light 
wagon,  drawn  by  one  horse.  On  their  way 
thej  drove  to  Ft  Gratiot  te  get  from  the 
defmdant  oompany  two  trunks  belonging 
to  a  partjr  In  Lakeport,  and  tor  which  th^ 
had  the  checks.  The  horse  they  were  driving 
waa  fbur  years  (dd,  but  well  bndcen.  Neither 
of  these  parties  had  ever  been  at  the  depot 
at  Ft  Gratiot  and  the  horse  had  never 
been  drtvea  there.  Tbe  situatkm  of  the 
streets,  railroad  tnu^a,  and  buildings  of  ttw 
defmdant  oompany  Is  shown  by  the  aooom- 
panying  jflmt 

They  drove  down  Michigan  street  to  ^ 
trades,  and  before  turning  Into  the  depot 
grounds  the  older  of  the  two  boys  got  out 
of  tbe  wagon,  went  to  the  bag^ige  room, 
saw  the  baggage  man,  who  took  the  checks, 
and  delivered  him  the  two  trunks,  telling 
him  to  drive  up  to  the  platform  to  get  them. 
He  put  them  on  a  truck,  and  wheeled  them 
ont  to  tbB  end  of  th^  T>iittfbrm,  near  tiie  train 
dispatchers'  office,  and  then  returned  for  bis 
horse  and  wagon.  Tlie  horse  was  drives 
over  the  first  Une  cf  trades  throogb  the 
driveway,  and  turned  round,  backing  the 
end  of  the  wagon  to  tbe  north  end  of  the 
platform,  and  opposite  the  train  dispatchers' 
office.  The  older  Ijoy  got  ont  of  the  wagon, 
leaving  the  plaintiff  and  his  brother  in  the 
wagon.  The  horse  became  reatleaa,  and  the 
younger  boy  got  oat  and  todc  blm  by  the 
Uta.  He  began  to  rear,  when  the  older  boy 
went  to  his  head.  The  horse  finally  started 
and  ran  nortbwazd,  and,  swinging  to  the 
right  across  the  tracks,  overturned  the 
wagon,  flirowlng  the  i^alntlff  out  breaking 
her  leg,  and  otherwise  Injuring  hw.  Tbe 
hone  became  tri^tened  and  TwiiiiiiTMg«hi* 
from  tbe  noise  of  an  approaching  train  com- 
ing from  the  rear,  and  along  the  traA  on 
ttie  east  aide  of  the  depot  HiIs  actlim  waa 
brought  to  recover  damages  ft>r  the  Injury 
thus  sustained  by  the  plaintiff,  and  on  the 
the  trial  she  had  verdict  and  Judgment  for 
92.000L 

The  breadi  d  duty  alleged  In  the  dedani* 
tlon  fa  tiiat  if  fba  defendant  had  taken  prop- 
er precautlou  to  protect  Ufe  and  property 
against  such  apparent  danger  as  Oie  opent- 
Ing  of  engines  and  cars  along  said  mentioned 
switch  tracks.  It  would  have  constructed 
and  maintained  a  high  board  fence  along 
the  westeriy  side  of  Its  mAln  swltdilng 
tracks  from  said  pasaengar,  frel^t  and 
baggage  platform,  at  tbe  soath«'^  aid  of 
.  said  building  known  as  tbe  '^dlspatdma* 
office,"  etc.;  or.  had  aald  d^endant  kept 
an  employe  or  servant  at  said  platfimn  to 
warn  atrangera  coming  there  with  horeea 
to  rec^ve  or  deliver  frd^t  or  baggage,  or 
to  assist  In  holding  such  teams,  or  maintained 
Utdilng  posts  or  rings  for  hitching  horaes, 
tbe  accident  would  not  have  happened.  The 
tveadi  of  duty  assigned  la  aa  fbllowB:  **Bnt^ 
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on  tbe  contrary,  aald  yard,  on  the  easterly 
i^e,  and  a4JobiIiig  nld  *  main  switching 
tracks,  Is  wholly  nnfenoed,  and  said  tracks 
laid  level  with  said  yard  for  the  whole  dis- 
tance^ and  has  so  existed  for  more  than  a 
year  past;  while  passengers  desiring  to  take 
said  railroad  train,  or  rec^ve  or  deUT«r 
fVdffht  from  or  to  said  raUroad,  m  to  recdre 
or  dellTer  baggage  transported  orer  said 
railroad,  are  compelled  to  go  1^  the  route 
aforesaid  through  the  yard  aforesaid  to 
said  platform  as  the  cmly  means  of  access  for 
sndi  purposes.**  There  Is  another  allegation  of 
n^^lgence  In  the  declaration,  hut  which 
seems  to  have  been  abandoned  on  the 
trlaL  It  was  claimed  by  the  declara- 
tion that  flie  train  was  propelled  along 
the  tracks  with  great  speed,  and  with- 
out any  warning  to  the  plaintiff  or  those 
In  charge  of  the  hwse.  On  the  trial, 
whm  proof  was  offered  of  this  &ct,  the 
court  stated  to  counsel  that  he  did  not 
deistond  that  In  the  operating  of  the  train 
there  was  any  nesJlgmce  alleged;  and  ooun- 
sel  for  plaintiff  agreed  with  the  court's 
views,  so  that  we  may  conifer  tbat  question 
settled  and  out  of  the  case.  The  only 
quesllMis,  therefore,  tot  our  consideration 
are  (1)  whether  it  was  negligence  on  the 
part  of  defttidant,  under  the  circumstances, 
not  to  hare  buUt  and  maintained  a  foice 
along  the  dde  of  these  switch  tracks;  and  (2) 
whether  the  plaintiff  was  in  the  exercise  of 
due  care. 

The  court  Iwlow,  upon  the  first  question, 
directed  the  Jury  if  th^r  found  that  the  want 
of  such  a  barrier  1^  the  station  grounds  In 
a  condition  not  reasonably  safe,  and  plain- 
tiff's Injury  would  not  have  taken  place  ex- 
cept by  reason  of  such  Insufflctent  condltlMi, 
plaintiff  and  tbe  Goodmans  being  In  the  exer- 
dse  of  due  care,  the  plaintiff  was  entitled  to 
recover.  We  think  this  charge  was  not  war- 
ranted. CoimseJ  for  defendant  had  asked  the 
court  to  Instruct  the  Jury  substantially  that 
the  defendant  was  not  bound  to  fence  its  de- 
pot grounds.  This  Instruction  should  have 
been  given.  It  was  shown  by  the  testimony 
of  the  station  agent,  and  not  disputed,  that 
these  grounds  east  of  the  dispatchers'  office 
and  north  to  Nell  creek  are  used  for  pass^- 
gcrs  to  get  off  and  on  trains;  also  for  con- 
ductors leaving  trains  to  go  to  the  dlspatoh- 
ers*  office  for  orders;  it  Is  also  used  by  con- 
ductors of  switch  »iginea  to  mark  the  string 
of  cars  to  be  disposed  of.  It  is  used  by  tbe 
general  public  in  going  to  and  from  the  ferry 
boats  plying  every  15  minutes  from  that  side 
of  the  river  to  Point  Edward,  on  the  opposite 
slda  It  appears  that  it  is  necessary  to  have 
that  point  open  so  that  the  dlspahdiers  may 
have  a  view  of  the  yard  and  of  the  arrival 
and  departure  of  trains,  and  that  a  fence 
there  would  hinder  and  obstruct  the  TPflit<"g 
up  and  woridng  of  trains.  On  the  east  side 
of  these  tracks,  and  below  the  dispatchers' 
office,  are  two  slip  docks  where  the  trains  are 
run  onto  the  transfer  boats  to  be  carried 


across  the  river,  and  frequently  from  five 
hundred  to  a  thousand  ears  a  day  are  In  the 
yard  to  be  carried  over,  or  have  arrived  In 
the  yard  tran  the  other  side  ctf  the  river. 
The  passageway  for  teams  from  Michigan 
avenue  to  the  end  of  tbe  idatfbnn  opposite 
tb»  ^patchers*  offlee  varies  in  width.  Oppo- 
site the  storehouse  it  Is  79  feet  east  to  tbe 
tracks,  while  opposite  the  dispatchers*  office 
it  Is  27  feet  to  the  tracks  fkom  the  platform. 
Across  the  tracks  the  ground  Is  made  levd 
and  smootib  for  people  to  pass  over,  hundreds 
of  whom  pass  dally.  So  far  as  appears  Iqr 
this  record,  people  hare  driven  their  teams  In 
there  with  safety.  In  a  vast  nwnber  of  rail- 
way statlona  neariy  the  same  state  of  things 
exist  Carriages  and  wagons  come  to  these 
stations  to  meet  arriving  passengers.  They 
draw  up  and  await  the  arrival  of  tiie  trains 
within  a  few  feet  of  the  track,  and  trains 
arrive  and  depart;  and  no  one,  so  fiv  as  n^ 
examination  has  extended,  has  ever  hereto- 
fore suggested  that  a  railway  company  Is 
guilty  of  negUgenoe  In  not  erecting  a  screoi 
or  fence  so  that  horses  standing  there  may 
not  become  frightened  at  approaching  trains, 
except  in  the  case  of  Simkin  v.  llailroad  Co.. 
reported  In  21  Q.  B.  XMv.  453.  It  appeared  In 
that  case  that  the  plaintiffs  were  leaving  a 
station  b^onging  to  the  defendant.  In  a  car- 
riage, when  the  hone  was  frii^t^ed  by 
tbe  sis^t  and  sound  of  a  locmnotlve  engine  at 
the  station,  which  was  blowing  off  steam. 
The  horse  upset  the  carriage,  and  the  plain- 
tiffs were  Injured.  It  did  not  appear  that  the 
engine  was  defective,  or  that  It  was  used  In 
an  improper  manner,  or  that  the  approach  to 
the  station  was  inconvenient;  but  the  Jury 
found  that  ttie  defendant  was  guilty  of  negli- 
gence in  not  scre^ilng  the  railway  from  the 
roadway  leading  to  the  station,  and  tliat  such 
negligence  had  caused  the  ac<ddent  It  was 
said  by  the  court:  "We  cannot  think  that  \n 
this  case  there  is  any  evidence  that  otigfat  to 
have  been  left  to  tbe  jury  ot  negligence  by 
the  defendant  in  not  sufficiently  and  proper^ 
screening  its  railway  from  the  road."  There 
is  no  statutory  duty  cast  upon  tbe  defendant 
to  place  a  fence  alongside  of  Its  trades,  and  It 
is  quite  apparent  that  It  would  not  only  be  a 
great  inconvenience  to  have  such  a  fence 
there  to  the  defendant  company,  but  to  the 
public  generally.  The  duty  which  the  defend- 
ant owed  to  the  plaintiff  was  to  provide  a 
reasonably  safe  place  of  Ingress  and  egress  to 
Its  stattML  Negligence  would  mean  the  omis- 
sion by  the  defendant  to  do  sconething  which 
persons  conducting  a  railway  wltb  reasonaUe 
care  and  caution  should  da  It  cannot  be  said 
In  this  case  that  there  Is  any  such  omissloa 
of  duly.  So  far  as  our  obsemtloa  extends, 
no  railroad  OMnpany  has  heretofore  found  it 
necessary,  in  the  careful  management  and 
conduct  of  Its  bushiess,  to  place  fences  or 
screens  along  its  tracks  for  tiie  purpose  <tf 
preventing  the  frightening  of  horses  ap- 
proatdiing  its  station.  Where  possengen  srs 
aocustomed  to  be  received  upon  a  train. 
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whetber  at  the  statlMi  house,  at  Qie  water 
tank,  or  dBewhere^  lallroad  companiea  are 
bound  to  keep  In  a  safe  euidltlon  for  tranalt 
the  wdlnaiy  ^ace  In  which  passehgers  go 
to  and  from  the  train,  and  the  latter  have  the 
ri^t  to  assume  that  the  grounds  adjacent  to 
the  car,  within  the  Umlts  In  which  persons 
Decessailly  and  naturally  go  to  and  from 
them,  admit  of  their  getting  safely  out  and 
In,  even  on  a  dark  night;  and  passengers 
bare  a  right  to  assume  that  no  pitfalls  are 
left  near  the  traveled  way.  In  such  cases  It 
might  be  necessary  to  erect  barriers  to  pre- 
vent persons  from  wandering  in  the  dark  out 
of  the  traveled  way,  and  fiOUng  Into  pits  and 
getting  luto  dangerous  places.  Such  are  the 
cases  dted  by  piaintlfl's  counsel  Hulbert 
V.  Kailrood  Co.,  40  N.  Y.  145;  Cross  v.  SaU- 
way  Co.,  69  Mich.  883,  37  N.  W.  Bep.  SSL 
But  this  case  is  not  within  ttie  rule  laid  down 
In  the  oases  dted. 

2.  The  plalntUTs  own  testlnumy  shows  that 
not  only  were  the  Goodman  boys  guilty  of  neg- 
ligence in  attempting  to  keep  the  bMw  at  the 
platform  when  It  became  restless  at  the  noise 
of  the  train  approaching  from  the  rear,  but 
the  [dalnttff  saw  and  knew  the  danger  her- 
self and  could  have  avoided  It  by  the  least 
care  on  her  ipart.  She  says  she  saw  the  rail- 
road tracks  there,  and,  after  the  horse  had 
been  backed  up  to  the  platform,  she  says  she 
iold  the  boys  to  hurry  up,  as  she  was  afraid. 
She  had  not  aem  or  heard  any  train  at  that 
time,  but  saw  the  track,  and  was  afraid  with 
the  little  boy  in  the  wagon  with  her.  She 
had  plenty  of  time  to  alight  from  the  wagon 
before  any  train  was  heard.  After  the  train 
was  heard,  she  says.  If  the  boy  had  done  as 
she  told  him,  he  would  have  driven  out,  as 
that  was  what  she  would  have  done.  There 
was  nothing  unusual  In  the  noise  of  the  train. 
The  hone  became  restless  frcHn  the  noise  of 
the  train  before  it  was  in  sight,  yet  the  boys. 
Instead  of  driving  out,  attempted  to  hold  him 
there;  and  the  plaintiff,  knowing  the  danger, 
kept  her  seat  in  the  wagon.  The  boys  knew 
the  way  out,  and  from  the  point  where  they 
stood  it  was  a  smooth  driveway  from  80  to 
100  feet  in  width,  safe  to  drive  over.  It  ap- 
pears that  the  horse  first  became  restless  and 
friiditraed  from  the  noise,  and  not  from  the 
sight  of  the  train,  and  yet  with  a  four  year 
old  colt,  which  had  never  heen  driven  there 
tmtote,  they  determined  to  try  to  hold  him 
by  the  head,  rather  than  drive  out  The  case 
falls  precisely  within  the  rulings  of  this  court 
ta  Getot  V.  Itallway,  91  Mich.  448.  61  N.  W. 
Itep.  1112.  In  that  case  the  driver  thought 
he  could  get  across  the  track  in  front  of  a 
car  going  12  to  16  miles  an  hour,  whipped  up 
his  horaea  to  do  so,  and  was  struck  by  the 
ear.  This  was  held  to  be  negligence,  la  the 
present  case,  the  plaintiff  and  the  Goodmans 
saw  the  danger,  knew  they  tiad  a  young  colt 
not  aocnstomed  to  the  place,  and  that  there 
was  a  safe  way  out  Instead  of  adopting  a 
safe  course,  th^  took  th^r  chances  that  they 
oonld  hold  the  colt  and  let  the  train  pass. 


They  miscalculated  the  chances,  and  must 
suffer  the  consequences.  We  see  nothing  In 
the  case  warranting  a  new  trlaL  The  verdict 
and  Judgment  below  must  be  reversed.  No 
new  trial  will  be  ordered.  The  other  Justices 
cononrred. 


GRIMK  V.  TAYLOR'S  BSTAVeL 
(Supreme  Court  of  Michigan.    June  1.  1893.) 
Claim  aoainst  Db''edent's  Estats — Inbtsco- 

TIOS9, 

1.  An  allegntion.  In  a  claim  filed  afralast  a 
decedent's  estate,  for  "eervioes  In  the  care  and 
aldioK  and  sapporting"  decedent's  sister  and 
minor  children,  is  broad  eiioa^  to  include  aid 
and  support  by  the  contribution  of  money. 

2.  (Services  rendered  and  money  spent  by  a 
son  in  taking  care  of  his  mother  and  ner  minor 
children  at  the  special  request  of  his  ancle,  on 
his  promise  to  pay  tha«for,  constitute  a  valid 
claim  against  the  mide^s  estate^  after  his  de- 
cease. 

8.  In  »  suit  for  services,  where  the  mother 
of  claimant  testifies  that  claimant  was  to  b« 

paid  by  deceased  "when  he  was  done  with  the 
property.  He  always  told  me  he  would  leave 
me  a  tnonsand  dollars,  too,  as  well  as  him," — 
and  another  witness  testifies  that  deceased  said 
he  would  pay  claimant  $1,()00,  but  the  other  tes* 
tlmony  is  that  clfilmant  was  to  be  well  paid  for 
bis  services,  it  is  error  to  submit  tbe  question 
as  to  wheth^  there  was  a  distinct  contract  to 
pay  claimant  |1,000  for  his  aervices  rendered. 

Error  to  circuit  court,  Macomb  cotmty; 
Arthur  li.  Confleld,  Judge. 

Proceedings  by  David  Grlrom  to  estabUah 
a  claim  against  the  estate  of  Thomas  Taylor, 
deceased.  There  was  a  Judgmcsit  for  claim- 
ant and  the  execatmr  brings  enor.  Judg- 
ment reversed. 

Dwlght  N.  Lowell,  (Kldredge  &  Spier,  of 
counsel,)  for  appellant  F.  P.  Monfort,  for 
appellea 

MONTGOMERY,  J.  The  deceased,  Thom- 
as Taylor,  and  <daimant*s  mothw  were 
brother  and  sister.  In  1875  the  slater,  Mrs. 
Grimm,  was  divorced  from  her  husband, 
and  at  this  time  the  claimant  was  16  years 
of  age.  The  claimant  introduced  evidence 
tending  to  show  that  at  this  time,  and  at 
various  times  th^^after,  Mr.  Taylor  re- 
quested David  to  remain  at  home  with  his 
mother,  and  to  care  for  her  and  his  minor 
brothers  and  sisters,  contributing  from  his 
wages  and  earnings,  and  promised  him  that 
he  would  pay  him  well  for  It  when  he  was 
through  with  his  money.  The  claimant  of- 
fered further  testimony  to  show  that  he 
did  remain  at  home  with  his  mother,  and 
did  contribute  to  her  support,  and  to  that 
of  the  D^inor  children,  and  that  Mr.  Taylor 
at  various  times  acknowledged  himself  sat- 
isfied with  t^e  manner  in  which  he  was 
complylBg  with  his  request  The  claimant 
recovered  a  verdict  of  $1,000.  The  executor 
appeals.  The  assignments  of  error  are  nu- 
merous. We  do  not  deem  it  necessary  to 
discuss  all  the  questions  raised,  as  many  of 
them  are  not  likely  to  arise  upon  another 
trlaL  The  questions  which  we  deem  im- 
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portant  are  whether  the  claim  filed  before 
the  commlaalonerB  was  brood  eiKraj^  to 
admit  the  evidenoe  oCFered;  whether  tiie  te«- 
tlmony  offered  tended  to  Bfaow  a  ToUd  agroo- 
ment;  and  whether  the  proofs  were  atich  as 
to  admit  of  submitting  the  question  to  the 
Jury  ajB  to  whether  there  was  an  express 
agreement  to  leave  to  plaintiff  fl/WO  hj 
WllL  # 

L  l^e  claim  filed  before  the  commlsslon- 
-ers  was  not  a  formal  document.  It  had  not 
the  elements  of  a  declaration,  but  this  Is 
not  required.  It  was  In  the  form  of  an  ac- 
<»unt,  and  read  as  follows:  "Estate  of 
Thomas  Taylor,  deceased,  hi  account  with 
David  Grimm,  Dr.  To  services  In  the  care 
and  aiding  and  supporUng  Ann  Qrlmm,  sis- 
ter of  deceased,  and  minor  children  of  said 
Ann  Grimm,  from  1873  up  to  the  time  of 
the  death  of  the  deceased,  Februaiy,  1889, 
at  the  S[>ecial  Instance  and  request  made 
by  eald  deceased  In  bis  lifetime,  at  $150  a 
year,— 15  years  and  3  months,— ?2,287.50." 
It  Is  claimed  that  this  account  did  not  ad- 
mit of  proof  that  the  claimant  contribut- 
ed money  to  the  support  of  the  family,  but 
we  Thtntr  the  language,  "aiding  and  support- 
ing Ann  Grimm  and  childr^**  is  broad 
Plough  to  include  aid  and  sopport  by  the 
■contribution  ct  money. 

2.  Did  the  contract,  as  proven,  create  a 
valid  obligation?  It  la  said  that  the  claim- 
ant did  no  more  than  he  was  legally  and 
morally  bound  to  do,  but  this  is  not  so.  The 
father  was  the  one  legally  ^titled  to  tiie 
-dalmanf a  services,  and  it  is  fairly  Inferable 
from  the  tMtimony  that  he  was  emancipated 
by  the  lather.  He  might  have  home, 
but  the  testimony  offered  ou  behalf  of  the 
<daimant  tended  to  show  that  he  remained 
at  the  special  request  of  the  deceased,  and 
upon  his  promise  to  pay  him  for  his  serv- 
ices. This  furnished  a  suffldent  oonsldera- 
tlon.  Waldron  v.  Alexander,  133  DL  30, 
24  N.  B.  Rep.  607;  Id.,  136  IlL  6G0,  27  N. 
B.  Rep.  41;  Hamer  v.  Sldway,  124  N.  Y. 
044,  27  N.  B.  Rep.  25&  It  was  strenuous^ 
Inilsted  npon  the  ai^amait  that  the  evi- 
dence offered  amounted  to  no  more  than  an 
asBuranoe  1^  the  deceased  that  he  would  re- 
monber  th»  claimant  In  his  wttU  and  that 
claimant  did  not  rely  upon  such  assurance 
as  In  the  nature  of  an  express  contract  or 
promise.  We  agree,  fully,  Hut  the  dangw 
attotdant  upon  the  assertion  of  claims  of 
this  character  Is  such  that  the  trial  court 
should  see  to  It  that  the  Juiy  la  not  misled 
into  assuming  an  express  promise  from  mere 
loose  expressions  of  commendation  or  asiiur> 
ances;  but  there  Is  aufliclait  evidence  In 
this  record  to  Justify  submitting  the  ques- 
tion to  the  Jury  as  to  whether  the  ^rrices 
were  in  tact  rendered  In  reliance  upon  the 
uncle's  promise. 

3.  The  <drcnit  Judge  instmeted  the  jury, 
among  other  things,  as  follows:  "If  you  find 
from  the  evidence  Uiat  David  Qrlmm  was 
induced  to  perform  Qie  sarkes  In  question 


for  tbe  fiunOy  of  his  motber  upon  ttie  pnMu- 
ise  of  his  undte  Thomas  Taylor  to  give  him 
one  thousand  doUars  on  his  death,  by  and 
through  a  will,  and  yon  also  find  that  no 
compensation  was  made  fat  and  by  the  will.— 
and  about  that  there  is  no  dispute,  tiiat  the 
compensation  was  not  so  made,— then  you 
will  find  for  the  plaintiff  In  the  sum  of 
$1,000."  It  is  contended  by  the  counsel  for 
the  estate  that  there  was  no  evidence  to  jus- 
tify submitting  this  question  to  the  Jury. 
The  testimony  otTwed  on  behalf  of  claimant 
was  that  of  his  mother,  who  testified,  in 
answer  to  the  question,  "Did  be  say  when 
or  how  he  would  pay  him?**  "Well,  it  was 
when  he  was  done  with  the  property.  He 
always  told  me  he  would  leave  me  a  thou- 
sand dollars,  too,  as  well  as  him."  Referring 
again  to  the  same  ocmversation:  **!  heard 
Urn  t^  Dave  to  stay,  and  he  a  good  boy, 
and  work,  and  turn  all  he  could  get,  and  get 
things,  what  he  could,  for  the  braeflt  of  the 
cbUdren  and  myself.  Question.  Was  that 
all  that  was  sold?  Answer.  That  Is  all  I 
heard,— all  but  that  he  would  pay  him  well 
if  he  would  stay,  and  do  what  he  could." 
Again,  on  redirect  examination  she  testlfled, 
in  answer  to  the  question,  "What  did  he  say 
about  how  he  would  pay  him?"  **A.  Well, 
when  he  was  throng  with  his  property, 
after  his  death,— that  was  the  time.  He  was 
to  give  me  one  thousand  dollars,  too."  Char- 
lotte Grtmm,  a  sister  of  claimant,  testlfled 
that,  in  1883,  claimant  told  her  uncle  that 
he  wanted  to  go  away,  because  he  thou^t 
he  could  do  better.  The  uncle  said,  "No,  he 
did  not  want  him  to  go;  to  stay  here;  to  h^p 
all  he  could;  give  all  the  services  he  could 
to  help  mother,  and  bring  up  the  rest  of  us,— 
and  he  woidd  pay  him,  and  would  pay  him 
^^1,  if  he  would."  In  answ»  to  the  ques- 
tion, "Did  he  in  ^ttier  of  these  convenatioas 
say  how  he  would  pay  him?"  she  testified: 
"He  spoke  several  times  alMut  his  death. 
He  was  speaking  several  times  about  willing 
so  much  at  his  death."  Martha  Ohambertaln 
testified  to  a  statemoit  made  by  the  deceased 
tlut  on  one  occasion  the  deceased  said  to 
her  "that  he  had  helped  them  [referring  to 
Mrs.  Orimm*s  fbmlly]  some,  and  Intended  to 
hdp  them  mote.  He  said,  *I  must  hare  that 
boy  David  stay  with  his  mottier;*  and,  said 
he:  *I  shall  give  him  a  thousand  dollars,  or 
mor^  If  necessary.  I  shall  stand  by  him 
Just  as  iMig  as  I  llvew'  I  didnt  bear  bim 
^lealc  of  ai^  airangnncnt  wttt  David.**  On 
cross-examination  she  testified:  "He  said  he 
would  stand  by  blm  as  long  as  he  had  any- 
thing, and  give  him  a  thousand  dolhuv,  and 
even  more.  He  said  he  had  no  diOdreiit  and 
he  thought  It  Was  a  charity  for  him  to  do 
thia"  Hiram  Bldred  tsatlfled  for  the  claim- 
ant to  a  oonversation  with  t&e  deceased,  in 
which  he  said:  "He  had  hired  falm  to  stay 
home;  said  he  :wanted  to  go  off  with  tbe 
other  boys,— Al,  I  think,— and  David  wanted 
to  go,  but  he  had  hired  him  to  stsy.  Don't 
remember  of  his  saying  when  or  how  he  was 
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to  pay  him."  Msrvaret  Hovey  testified  to  a 
statement  of  the  deceased.  In  which  he  sold: 
"David  had  done  well;  he  was  a  good  boy. 
Said  he  had  hired  him,  and  he  Intended, 
when  he  died,  to  leave  him  a  thousand  dol- 
lars. Had  no  other  talk  with  him  on  that 
subject  after  that"  Ann  Wood  testifled  to 
a  statement  of  ttte  deceased,  as  follows:  "  *I 
prranlsed  to  pay  him  well  for  his  work,  and 
I  am  aokag  to  do  IL'  He  said  David  had 
done  Just  what  he  had  hired  him  to  da  and 
he  had  been  a  faithful  boy."  Geoise  Wood 
testifled  to  a  cosTersatlon  with  the  deceased: 
■*He  said  be  hired  him  to  take  care  of  his 
mother,  and  to  look  after  the  family;  that  he 
had  no  ftuilt  to  find,  and  he  intended  to  pay 
him.  XHdn't  say  how  he  calculated  to  pay 
him."  nils  comprises  the  testimony  ottered 
on  bdmlf  of  claimant  upon  cne  subject-mat- 
ter of  how  he  was  to  receive  his  pay.  The 
QtOj  testimony  tending,  in  the  slightest  de- 
gree, to  support  an  agreement  to  pay  a  thou- 
sand dt^ra  at  his  death.  Is  that  of  Mrs. 
Hovey.  who  couples  the  statement  of  the  de- 
ceased that  he  had  hired  the  claimant  with 
the  statement  that  he  intended  to  leave  blm 
a  thonnnd  dtdlaxs.  This,  however,  la  not  in- 
consistent with  the  alleged  contract  which 
the  other  testimony  tended  to  show,— that  he 
was  to  pay  him  well  for  his  services,— and 
does  not  tend  to  show  that  the  agreement 
between  the  deceased  and  claimant  was  that 
be  -was  to  receive  $1,000.  This  might  not 
hare  been  damaging  error,  but  for  the  fact 
that  tiie  dalmanfa  mother  was  permitted  to 
testify  to  an  nnderatandlng  that  the  deceased 
was  to  leave  her  a  thousand  dollars,  as  well 
aa  the  dalmant,  and  the  jury  might  have 
conffnmded  the  two  statements.  We  think 
ttiat  In  a  case  of  this  nature,  where  loose 
statements  of  the  deceased  are  so  liable  to 
mlBConstnietkm,  extreme  care  should  be  ei- 
cTdsed  that  tike  jury  be  not  permitted  to  de- 
termine the  case  upon  their  own  Ideas  of 
Jnsttce^  without  regard  to  whether  a  distinct 
contract  was  made,  and  that  It  was  error  to 
robmlt  to  the  jury  the  question  of  whether 
there  was  a  distinct  contract  to  pay  the 
idalmant  $1,000  for  his  services  rendered. 
For  tUs  error  the  Judgment  will  be  reversed 
and  a  new  trial  ordered.  The  other  Justices 
conciuved. 


liUDBUAN  et  at  v.  HIKTH. 
{Supreme  Court  of  Michigan.    Jane  1,  1898.) 

EjBCTUBNt— Amendment  op  FLKiDmaB— Bz■a(^ 

Tios  Sale— LiMiTATioss. 

1.  "Where  a  declaration  in  ejectment  U  de- 
fective because  it  does  not  set  forth  plaintUTs 
estate  la  the  land,  be  should  be  permitted,  «d 
the  trial,  to  amend  It. 

2.  UpoD  the  refasal  of  the  court  to  permit 
plalnflff  In  ejectment  to  amend  his  declaration 
on  the  trial  so  as  to  set  forth  bis  estate  in  the 
land,  be  shonU  be  permitted  to  anbmlt  to  a 

Prior  to  Act  1889.  (8  How.  St.  S  GlTSa.) 

Jroviilini:  that  all  levies  of  executions  tnereto- 
Lfe  made  should  cease  to  be  lleni  at  the  «ai- 
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piration  of  five  years  from  the  time  the  law 
took  effect,  there  was  no  limitation  on  the  ex- 
istence of  8  lien  by  execntion  levy.  How.  St, 
§  873(1,  providea  that  actions  upon  judjiments 
must  be  Drought  within  10  years  after  the  en- 
try of  judgment.  Held,  that  where  judgment 
was  rendered  and  execution  isBued  aud  levy 
made  in  April.  18T8.  and  the  land  advertised 
for  sale  in  March,  1S8S,  a  sale  made  in  Slay, 
1888,  was  valid;  it  being  immaterial  that  the 
sale  took  place  after  the  expiration  of  the  time 
within  which  suit  could  be  brought  on  the  Judg- 
ment, the  proceedings  for  sale  having  been 
commenced  within  such  tlma 

Error  to  circuit  court,  Wayne  county;  Hen- 
ry N.  Brevoort,  Judge. 

Ejectment  by  Fredericka  Ludemnn  and 
others  against  Paul  Hlrth.  From  a  judg- 
ment  for  defendant.  plalnttflS  appeal.  Re- 
versed. 

The  other  facts  fully  appear  in  Oie  follow- 
ing statement  by  GRANT,  J.: 

The  declaration  In  tUs  case  was  defective, 
in  that  It  did  not  set  forth  the  estate  which 
the  plaintiffs  claimed.  How.  St.  S  7797.  No 
demurrer  was  interposed,  but  the  defendant 
pleaded  the  general  Issue,  with  notice  of 
the  statute  of  limitations,  and  a  claim  for 
improvements.  Upon  the  trial,  plaintiffs 
asked  leave  to  amend  &elr  declaration,  set- 
ting forth  the  estate  claimed.  The  court 
refused  to  permit  the  amendment.  There- 
upon, plaintiffs  af&ed  leave  to  submit  to  a 
nonsuit,  which  was  also  denied,  and  the  court 
directed  a  verdict  for  the  defendant.  The 
plaintiffs  claimed  title  tmder  an  execution 
sale.  The  Judgment  was  rendered  April  2, 
1878,  and  execution  issued  and  levy  made 
on  the  same  day.  On  March  29,  1888,  the 
land  was  advertised  for  sale,  wna  sold  May, 
16,  1888,  and  deed  executed  August  28,  1889. 

George  W.  Radford  and  Edward  A.  Barnes, 
for  appellants.  William  Look  and  H.  F. 
Cbipmon,  for  appellee. 

GRANT,  J.,  (after  stating  the  facts.)  The 
court  erred  in  not  jiermlttlng  the  plaintiffs 
to  amend  their  declaration,  and  also,  after 
refusing  the  amendment,  in  not  permittli^ 
them  to  submit  to  a  nonsuit. 

The  question  raised  upon  the  statute  of 
limitations  is  not  without  difficulty.  In  this 
state  a  Judgment  creates  no  lieu  upon  the 
property  of  the  Judgment  debtor.  No  lien 
Is  created  until  the  levy  nas  been  made,  and 
notice  thereof  filed  in  the  office  of  the  reg- 
ister of  deeds.  Until  1889  no  limitation  was 
placed  upon  the  existence  of  the  lien  by  ex- 
ecution levy.  A  statute  was  then  passed, 
enacting  that  all  levies  theretofore  made 
should  cease  to  be  a  lien  at  the  expiration 
of  five  years  from  the  time  the  act  became 
a  law,  and  that  all  levies  thereafter  made 
staoiUd  become  and  be  void  after  the  expi- 
ration of  five  years  from  the  making  thereof. 
8  How.  St  S  6173a.  Actions  upoa  juAs- 
nMOts  must  be  brou^t  within  10  years  after 
the  entry  <a  the  Jtid^ent  How.  3L  i  8736. 
m  the  present  case,  proceedings  for  sale 
were  commenced  before  tiie  right  to  bilng 
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nut  upon  tiie  Judgment  had  expired  txjr  Um- 
ltatl<ni.  bat  the  sole  took  place  after  It  had 
expired.  Etxecutlwi  cannot  be  taned*  and 
lerles  made^  after  the  rl^t  of  actUm  Is 
barred.  Jett»ne  t.  WllUams,  18  Ulch.  520; 
Patsons  T.  Wayne  Circuit  Jodse,  37  Mich. 
287.  The  manifest  reastxi  on  which  these 
dedslcHia  are  baaed  Is  that  whoi  the  judg- 
ment la  dead  no  action  can  be  taken  to  re- 
tIto  It.  But  they  do  not  hold  that  during 
the  llfb  of  the  Judgment  any  action  antlioi^ 
Ized  by  law  may  not  be  taken  to  enforce  It, 
although  the  sale  cannot  take  place  till  after 
the  right  of  action  upon  the  Judgment  Is 
gme.  They  therefore  throw  no  light  iqwil 
the  preaoit  cratrorersy.  A  lien  vpoa  real 
estate  by  virtue  of  a  levy  under  ^ecutlon 
is  not  lost  by  delay  in  proceeding  to  sole, 
where  no  fraudulent  purpose  is  shown  on 
the  part  of  the  execution  creditor.  Ward  t. 
Bank,  46  HlcfL  332.  9  N.  W.  Rep.  437.  It 
follows  that  the  Hen  remains  In  force  until 
the  statute  of  limltatioos  has  barred  any 
right  to  proceed  to  foreclose  It  The  record 
of  the  levy  la  notice  to  erery  one  of  Its  ex- 
istence, and  Is  equivalent  to  actual  posses- 
sion of  perstmal  property  token  under  ex- 
ecutloL  Publication  of  the  notice  of  sale 
before  the  right  of  action  Is  barred  Is  an 
open  assertion  of  the  nonpayment  of  the 
Judgment  'Hie  debtor  is  presumed  to  know 
that  the  lien  is  being  enforced.  If  the  Judg- 
ment has  been  paid,  or  if  he  has  lost  any 
tight  by  the  failure  .to  proceed  earlier  to  a 
sale,  for  which  the  Judgment  creditor  Is 
responsible,  the  courts  are  open  to  falm  to 
restrain  the  sale.  We  think  that,  when  any 
proceedings  authorized  by  law  to  enforce  the 
Hen  are  instituted  before  the  right  of  action 
upon  the  judgment  Is  barred,  they  are  valid, 
and  the  sale  In  pursuance  thereof  legal 
Plaintiffs'  deed,  therefore,  was  not  void  be- 
cause the  sale  took  place  more  than  10  years 
after  the  rendition  of  the  Judgment.  Judg- 
ment reversed,  and  new  trial  ordered,  with 
costs,  and  leare  to  plaintltfii  to  amend  their 
declatatlML  The  other  Justices  concurred. 


HOL&CBS  T.  MAIX30LM  MeDONALD 
LUMBER  CO.  et  aL 
(Snpreme  Court  of  Michigan.    June  1,  1893.) 

AcoonsTiNo— Whss  AI-LOTF-D. 
An  action  for  an  accounting  will  lie, 
where  several  parties  are  Interested  in  a  fund 
held  br  a  trustee,  where  the  facts  are  compli- 
cated; and  where  fraud  Is  aUeged  in  the  nro- 
ctirement  of  a  draft,  the  lorrender  of  which  is 
aakc-d. 

Appeal  from  circuit  court,  Manistee  coun- 
ty, in  chancery;  J.  Byron  Judklns,  Judge. 

Bill  by  John  A.  Holmes  against  the  Mal- 
colm McDonald  Lumber  Company  and  oth- 
ers for  an  accounting  of  a  fund  held  as 
trustee  by  defendant  Seymour.  There  was 
judgment  for  complainant  om  a  demurrer  to 
the  bill,  and  12w  Imnber  company  appealB. 
Affirmed. 


Flettdier  ft  Wanty,  fbr  appellant,  Malcolm 
McDonald  Lumber  Co.  B.  BL  Bmcdlct,  fur 
appellee. 

TX)NO,  3.  The  bDl  In  this  cause  alloRra 
substantially  that  on  March  IS,  1888,  Uer-  | 
bert  A.  Tiffany,  Richard  A.  Seymotir.  and 
Norman  K.  Smith  contracted  to  sdl  certain 
lands  situate  in  Michigan  to  J.  B.  Potts. 
Mr.  Potts  gave  bis  four  promlnory  notes 
of  $9,166.66  each,  payable  to  the  parties 
Jointly.  Seymour  hdd  the  notes  as  trustee 
for  the  benefit  of  the  payees.  The  lands 
were  subsequently  conveyed  to  Potts.  Tif- 
fany held  a  three-eighttis  interest  In  them, 
but  the  ri^ts  of  all  the  parties  were  sub- 
ject to  the  claim  of  B.  N.  Snelllng,  which 
was  i>ald  out  of  the  proceeds  of  the  notes 
in  August,  1890,  amounting  to  f 18.087.27.  It 
is  alleged  that  Tiffany's  interest  In  the  notes, 
after  the  payment  of  the  Snelllng  claim, 
amounted  to  upwards  of  $7,000,  and  that  on 
June  26,  1889,  Tiffany  asslgued  and  trans- 
ferred all  his  rights  and  Interest  in  said  notes 
to  James  Frazer,  and  gave  notice  to  Seymour 
of  the  transfer.  James  Frazer  had  indorsed 
for  Tiffany  a  note  for  $3,107.82,  and  also 
a  note  of  $2,012.20,  to  the  complainant  in 
this  case,  and  the  assignment  hy  Tiffany 
of  his  interest  Id  the  four  notes  was  to  se- 
cure Frazer  on  these  indorsements,  and  to 
enable  him.  with  the  proceeds  of  the  Potts 
notes,  to  pay  the  notes  of  Tiffany  to  Prazpr. 
It  Is  alleged  that  Seymour  gave  Frazer  to 
understand  that  he  would  account  to  hlro 
when  he  should  discount  or  collect .  thA 
notes.  July  27,  1889,  Frazer  drew  a  draft 
on  Seymour  for  $3,2S0.  conditioned  to  be 
paid  to  complainant  out  of  the  Interest  pre- 
viously held  In  the  notes  by  nffany,  which 
had  been  assigned  to  Frazer,  when  collected. 
Ttie  draft  was  sent  to  the  First  National 
Bank  of  Manistee  for  presentation  to  Sey- 
mour for  acceptance.  Seymour  declined  to 
accept  the  draft,  giving  as  a  reason  that  he 
had  not  yet  settled  with  Tiffany.  Frazer 
then  applied  to  Tiffany  to  obtain  from  him 
an  acceptance  to  cover  complainant's  claim, 
which  Tiffany  undertook  to  do.  Tiffany 
went  to  Manistee  bearing  a  draft  drawn 
by  James  Frazer  on  Richard  Seymour  tot 
the  $3,250.  to  be  paid  out  of  the  three-eighths 
Interest  formerly  held  by  Tiffany  In  the  pro- 
ceeds of  tlie  Potts  notes.  The  draft  was 
drawn  payable  to  James  Frazer,  who  In- 
dorsed It  to  Tiffany,  and  Intrusted  It  to 
him  to  obtain  the  acceptance  of  Seymonr, 
and  Indorse  it  over  to  complainant.  Tiffany 
applied  for  and  obtained  such  acceptance 
from  Seymour;  and  afterwards,  on  the 
same  or  next  day,  falsely  told  Seymour  that 
he  had  settled  with  Frazer.  and  paid  up  the 
Holmes  and  Union  Trust  Company  claims, 
and  that  Frazer  had  executed  an  assign- 
ment of  his  interest  to  Richard  A.  Seymonr; 
and  he  requested  St-ymour  to  take  bade  the 
accepted  draft,  nod  accept  in  Its  place  a 
draft  drawn  by  Tiffany  to  bis  own  order 
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for  the  Mine  amocmt  This  Seymour,  did  by 
a  special  acc^tance,  as  foUows:  "Accepted; 
payaUe  out  of  the  proceeds  of  the  J. 
Potts  notes  when  discounted  by  me."  Tlt- 
fany  concealed  from  Frazer  that  he  had 
exchanged  the  draft  given  by  him,  after  its 
acceptance,  for  another,  bat  be  wrote  to 
him  that  he  had  obtohied  the  acceptance, 
and  bad  concluded  to  keep  it  Frazer  Im- 
mediately notified  Seymour  not  to  pay  the 
draft,  as  It  was  obtiUned  by  fraud.  He  de- 
manded It  of  nffany,  who  refused  to  re- 
turn It.  Tlffaay  transferred  this  draft  to 
the  Malcolm  McDonald  Lumber  Oompany. 
who  are.  not  bona  fide  holders  thereof,  for 
a  valuable  consideration,  and  who  claim 
to  own  the  draft,  and  to  be  entitled  to  col- 
lect It,  and  refuse  to  deliver  it  ap  on  de- 
mand ot  complainant.  Richard  A.  Seymour 
declines  to  pay  the  complainant's  demand, 
alleging  as  one  of  his  reasons  that  the  Mal- 
colm McDonald  Company  holds  his  accepted 
draft,  and  he  fears  that  In  law  he  is  liable 
to  pay  them  the  same.  Seymour  also  claims 
tiiat,  before  the  assignment  by  Tiffany  to 
Fraxer,  Tiffany  assigned  the  same  lnt0*est, 
to  the  amount  of  $4,000,  to  Seymour,  as  se- 
curity for  an  Indebtedness  of  Tiffany  to 
August  A.  Cartter,  of  Ludington,  and  that 
he  (Seymour)  has  paid  the  same  to  Cartier. 
October  1,  1889,  James  Frazer  assigned  this 
claim  of  $3,250  to  complainant,  and  Decem- 
ber 28,  1889,  assigned  the  balance  to  the 
Union  Trust  Company,  who  are  made  co- 
complalnants  by  a  supplemental  petition  at- 
tached to  original  bill  of  complaint  The 
bill  seeks  to  obtain  from  Seymour  an  ac- 
countlng  of  the  proceeds  of  the  Potts  notes, 
and  of  the  three-elf^ths  interest  originally 
belonging  to  Herbert  A.  Tiffany.  It  seeks 
to  quash  the  claim  which  the  McDonald 
Lumber  Company  Is  making  to  the  $3,250 
draft  which  belongs  to  complain  ant,  and 
to  have  the  same  surrendered  to  him.  The 
court  Is  asked  to  Investigate  the  fraud  prac- 
ticed by  Tiffany  In  obtaining  the  exchange 
of  drafts,  and  the  complicity  of  the  Mal- 
colm McDonald  Lumber  Company  in  seek- 
ing to  obtfUn  the  benefits  of  this  fraud.  The 
Union  Trust  Company  asks  for  an  account- 
ing, and  to  be  paid  out  of  the  residue. 

The  Jurisdiction  of  equity  Is  claimed  on  sev- 
eral grounds:  (1)  That  the  facts  are  compli- 
cated, several  persons  being  interested  in  a 
fund  which  Is  h^  by  a  trustee;  that  Justice 
can  best  be  snved,  and  a  mtdtipUolty  of  ao- 
tions  saved.  If  all  Interested  are  Joined  In  one 
action,  which  can  only  be  done  in  equity.  (2) 
That  fraud  Is  a  distinctive  branch  of  equity 
Jurisdiction,  and  the  remedy  in  equity  Is 
often  concurrent  with  courts  of  common  law, 
and  always  so  when,  owing  to  conflicting 
claims.  It  appears  desirable  to  unite  In  an 
action  all  the  features  of  the  case  and  all 
persons  Implicated;  that  the  remedy  in  equi- 
ty Is  mon>  fleiibie  and  compete;  that  the 


Malcolm  McDonald  Company  has  obtained, 
throng  the  fraud  of  tittany,  a  draft  which 
belongs  to  complainant,  and  only  a  court  of 
equity  can  compel  the  earr^iAsr  of  the  in- 
strument (3)  niat  an  accountlns  Is  required 
of  a  trustee  respecting  a  fund  which  la  to 
be  distributed  to  several  parties.  Sodi  an 
accounting  Is  also  a  spedal  brsndi  of  equity 
Jurisdiction.  (4)  Tliat  the  d^endant  Seymour 
has  in  his  poraeaslon  $3,250,  which  is  claimed 
by  two  parties.  He  ml^t  ask  fbr  an  inter- 
pleader, but  that  it  Is  equally  competent  for 
the  complainant  to  bring  his  action  against 
the  trustee  and  the  contesting  claimant  to- 
quash  the  latter*s  claim,  thus  consolidating 
the  two  actions  In  one. .  A  general  demurrer 
to  the  bill  was  Interposed  by  the  defendant 
the  Malcolm  McDonald  Lumber  Company  on 
the  ground  that  the  complainant  had  an  ade- 
quate remedy  at  law.  The  court  below  over- 
ruled the  demurrer,  and  defoidant  McDonald 
Lumber  Company  appeals. 

It  is  insisted  that  the  complainant  Holm  eg., 
has  a  cause  of  action  at  law  against  Sey> 
mour,  under  the  statements  made  in  the  bUL 
and  to  which  Seymour  could  make  no  possi- 
ble defense,  as  the  draft  held  by  the  Mc- 
Donald Lumber  Company,  as  shown  by 
the  bill,  was  acc^ted  without  consideration, 
and  Is  therefore  invalid  In  its  hands.  It  is 
appar^t  that  the  demurrer  cannot  be  sus- 
tained. Hie  rights  of  the  parties  cannot  well 
be  settled  In  a  court  of  law.  Seymour  has 
the  rl^t  to  have  ascertained  to  whom  the 
fund  belongs  before  being  compelled  to  pay  it 
orer.  If  the  defense  of  Seymour  rested  upon 
the  sole  question  of  the  draft  made  to  Tif- 
fany, and  assigned  to  the  McDonald  Lumber 
Company,  there  might  be  force  in  the  con- 
tention made  that  the  complainant  had  made 
a  case  by  his  allegations  In  the  bill  which 
should  be  tried  at  law.  But  the  question 
does  not  rest  upon  that  allegation  alone. 
It  is  claimed  by  Seymour,  as  shown  by  the 
bill,  that  before  the  assignment  by  Tiffany 
to  Frazer,  Tiffany  had  assigned  to  him  (Sey- 
mour) the  identic^  claim  assigned  to  Frazet 
to  secure  an  Indebtedness  to  Cartier,  and 
that  Seymour  had  paid  such  Indebtedness. 
Seymoiu"  claims,  also,  as  alleged  In  the  bilL 
a  setUement  of  the  matters  of  difference  be- 
tween hlms^  and  Tiffany,  and  asserts  that^ 
on  such  settiement  of  the  account  be- 
tween them,  less  than  $3,250  would  be  due 
from  him  to  Tiffany.  While  it  Is  true  that  Sey- 
mour might  be  estopped  under  the  circum- 
Btanoes  from  asserting  such  a  claim,  yet  we 
think  the  case  made  by  the  bill  is  one  in 
which  the  equities  betwe^i  the  parties  can- 
not be  properly  setUed  In  a  court  of  law. 
The  decree  of  the  court  below  must  be  af- 
firmed, overruling  the  demurrer.  D^endant 
win  have  20  days  In  which  to  answer  tiie  bUL 

GRANT,  J.,  did  not  Mt  Tbe  other  Jnstlees 
concurred. 
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GXT1ZEN7  ELECTRIC  lAGBT  ft  POWER 

GO.  T.  SANDS  et  ftl. 
(Supreme  Court  of  H3chig&D.    Jnae  1,  1893.) 

Elbctbic  hiowi  Companies  —  Use  or  Folbs  — 
CoiiPE.v9*Tios— Contracts  aw  Cm. 

t  How.  St.  e.  127,  1 10,  prorldet  that  com- 
panies Incorporated  to  fornjsh  electricity  and 
electric  lights  may  lay,  construct,  and  maintain 
conductors  for  conducting  electricity  through 
the  streets  "with  the  consent  of  the  municipal 
aathorities  thereof,  uader  such  reasonable  r^ 
ulations  as  they  may  prescribe."  A  Manistee 
city  ordinance  provides  that  all  poles  erected  in 
soch  city  for  electric  lighting  shall  be  under 
control  of  t^e  council  so  far  as  to  permit  their 
use  by  other  persons  for  electric  lighting  on 
payment  of  the  reasonable  portion  of  their  coat. 
HM,  that  a  resolution  passed  by  the  council  of 
sudi  city,  empowering  an  electric  light  com- 
pany to  use  the  poles  of  another  company  with- 
out fixing  the  limits  of  such  use,  or  regulating 
the  manner  in  which  each  is  to  string  its  wires, 
is  unreasonable  and  Toid, 

2.  Under  How.  St.  c.  127.  8  10.  as  shore 
set  forth,  and  Manistee  City  Charter,  c.  20,  i  3, 
giving  the  couacil  authority  to  light  the  public 
grounds  within  the  city,  and  chapter  22,  §  15, 
givinc  the  council  control  over  the  pladng  of 
poles  in  or  over  the  streets,  audi  city  may  make 
contracts  for  electric  lightiug  with  indlTidnala 
as  well  as  with  corporations  organized  for  rach 
purposes. 

Appeal  from  circuit  court,  Maulstee  coun- 
ty, in  chancery;  J.  Byron  Judklna,  Judge. 

BiU  by  the  Citizens'  Blectrlo  Light  ft  Power 
Company  res  training  LoniB  Sands  from  mdng 
complainant's  poles  for  defendant's  electric 
light  wires  tmder  a  rescdutlon  of  the  council 
of  defendant  the  city  of  Manistee.  From  a 
decree  dlsmtsdng  the  Ullf  complainant  ap- 
peals. Berersed. 

Smnrthwoite  ft  HIggina,  for  appellant 
DoTel  ft  Smltii,  for  appose  Louis  Sands. 
Geo.  L.  HilUkw,  Oity  Atty.,  for  app^ee 
€ity  of  Hanlstee. 

LONG,  J.  Complainant  was  lncori>orated 
imder  chapter  127,  How.  SL,  entitled  "Elec- 
tric Light  Companies."  Section  10  of  that 
cnapter  provides:  "Bvery  such  corporation 
shall  have  power  to  acquire  and  hold  all 
such  real  and  personal  property  as  shall  be 
necessary  for  carrying  on  the  business  of 
such  corporation;  and  shall  have  full  power 
to  produce,  generate,  ftunlsh,  and  sell  such 
electricity  and  electrical  light  as  may  be 
desired  In  any  city,  town,  or  village  where 
such  corporation  carries  on  its  business,  for 
lighting  public  or  private  buildings,  streets, 
or  grounds,  and  for  any  other  purpose;  and 
such  corporation  shall  have  power  to  lay, 
construct,  and  maintain  conductors  for  con- 
ducting electricity  through  the  streets,  lands, 
and  squares  of  such  dty,  town,  or  village 
with  the  consent  of  the  municipal  authori- 
ties there<tf.  under  such  reastmable  regola- 
dons  as  th^  may  prescribe;  and  sucb  cor^ 
poratlon  may  make  all  such  contracts  and 
by-laws  as  may  be  deemed  necessary  and 
proper  to  carry  Into  effect  the  foregoing 
powers."  Under  this  section,  complainant 
made  opidlcatlon  Nuvembei-  25,  180U,  to  the 


commcn  council  of  the  dty  of  Manistee  for 
permlmon  to  erect  poles,  wires,  etc,  in  the 
streets  ct  that  d^,  and  filed  a  bond  as  re- 
quired hy  the  dty  ordinance  in  relation 
thereto.  At  this  time'  the  city  ordinance  pro- 
ylded:  "No  person  shall  erect  or  maintain 
within  the  limits  of  the  dty  of  Manistee 
any  poles,  wires,  or  lamps  for  the  purpose 
of  dectrte  lighting,  wltliout  first  making  ai>- 
pllcatioa  tber^or  to  the  council  In  writing, 
and  flUng  In  the  office  of  the  dty  clerk  a 
good  and  anffldent  bond,  in  an  amount  and 
with  sureties  to  be  approved -by  the  council, 
conditioned  that  the  person  will  comply  in 
all  re^Kcti  with  the  provldons  of  this  ordt- 
nanoe.  At  the  time  of  flUng  said  bond  sudi 
person  shall  alao  file  with  said  dty  clei^  a 
omipleto  diagram,  showing  precisely  the 
onmbor  and  location  of  all  poles,  which 
diagram  shall  be  approved  by  the  council 
before  polea  can  be  erected.  Persons  erect- 
ing poles  under  the  provisions  ot  this  ordi- 
nance shall  furnish  tiie  council  a  sworn  state- 
m«it  of  the  accurate  cost  of  poles  and  erect- 
ing the  same.  All  pc^es  to  be  straight,  and 
oC  untfonn  size  and  length  above  ground, 
and  to  be  and  ranaln  nnder  the  control  of 
the  council  so  far  as  to  permit  their  use  by 
other  parties  for  lighting  purposes,  upon  pay- 
ment of  the  reasonable  pMllon  of  the  cost 
of  polea  and  the  putting  up  the  same,  and 
by  Ihe  dty  free  of  charge,  for  purposes 
of  maintaining  fire-alarm  and  telephone 
wires  for  public  use;  any  and  all  poles  tc 
be  removed  whenever  ordered  by  the  coun- 
dl."  The  petlUcm  of  the  complainant  was 
referred  by  die  common  council  to  a  com- 
mittee, who  reported  thereon  December  11, 
1890,  as  fbllows:  ••Yotar  committee  to  whom 
was  referred  the  petition."  etc.,  "beg  leave 
to  report  that  they  bare  examined  the  dia- 
gram of  sudt  oompai^,  showing  the  location 
of  poles,  and  recommend  that  such  dingram 
be  approved,  except  that  on  streets  where 
electrlo  poles  are  already  erected  the  peti- 
tioner be  required  to  use  said  poles  as  far  as 
praoUcaUe.  We  also  recommend  that  the 
bond  filed  by  such  petitioner  be  approved, 
and  thnt  a  permit  as  above  conditioned  be 
granted  the  petlti<nier  under  the  ordinance  as 
this  day  amended."  Tbo  amodment  to  the 
ordinance  referred  to  provided  ttiat  wires  were 
to  be  no  less  than  20  feet  above  gtx>mid  at 
any  point,  and  the  poles  not  less  than  4^ 
feet  high.  Two  new  sections  were  aiso  aaa- 
ed,  which  provided  that:  "No  person,  cor- 
poration, or  company  erecting  or  maintain- 
ing within  the  limits  of  the  dty  of  Manistee 
any  poles,  wires,  or  lamps  fbr  the  puritose 
of  electric  lic^tlng  or  power,  shall  at  any 
time  enter  Into  a  combination  with  any  other 
person,  corporation,  or  company  engaged  in 
the  business  of  supplying  electric  light  or 
power  within  sudi  dty  concerning  rates  to 
be  charged  tbr  electric  lighting  or  power  ei- 
ther to  the  dl7  or  to  private  consnmen;  nor 
shall  such  person  or  corporation  make  any 
oonscdldation,  transfer,  or  dlvlsUm  ot  the  tei^ 
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lAUjtft  rtreett,  or  avenues  of  hucIi  dty  with 
any  other  person,  corporation,  or  company 
tmptgtn\  in  said  business.  Any  violation  of 
the  provisions  of  this  section  shall  work  a 
forfeiture  on  the  part  of  such  person,  corpo- 
ratioo,  or  company  to  the  said  dty  of  Man- 
Istee  of  all  prlvll^es  or  franchisee  granted 
under  tills  ordinance."  The  r^wrt  of  th'b 
committee  was  adopted  and  a.'ppTaved  by  the 
oonncU.  Complainant  erected  Its  poles  ac- 
cording to  the  diagram  reoMnmended  by  the 
committee,  said  paries  being  of  the  height  of 
about  40  feet  above  ground.  It  also  strung 
its  wires  thereon,  and  in  all  respects  com- 
piled with  the  requirements  of  the  council  un- 
der the  provisions  of  the  statute  and  ordi- 
nances of  the  dty,  except  as  hereafter  stated. 
It  was  proposed  by  certain  individuals  in 
said  dty  to  organize  an  electric  street-rail- 
way company,  and  procure  a  franchise  from 
the  common  council  for  tliat  purpose;  and, 
as  alleged  by  complainant,  said  company  In- 
tended to  construct  such  street  railway.  The 
complainant  obligated  Itself  to  transfer  to 
this  company  when  organized,  a  one-half  Inter- 
est iu  all  its  poles  along  the  line  of  said 
street-railway  company,  or  to  lease  to  it  the 
use  of  complainant's  poles  for  the  purpose  of 
stretching  and  extending  the  wires  necessary 
for  the  operation  of  the  streets  crossed  by 
electrid^.  No  oompanr,  bowever,  ever  or- 
ganized. 

Prior  to  the  o^anizatlon  and  incorpora- 
tion of  the  complainant,  the  defendant  Louis 
Sands  had  erected  in  the  dty  of  Manistee 
an  electric  li£^t  plant  for  furnishing  to  pri- 
vate consumers  an  incandescent  light,  and 
for  that  purpose  had  erected  poles  in  the 
streets  of  the  dty.  Though  not  incorporat- 
ed, defendant  Sands  was  doing  business  un- 
der the  name  of  Sands  Electric  liight  Com- 
pany. The  complainant  dutrges  in  Its  bill 
that  soon  after  its  organization,  finding  that 
In  many  instances  the  poles  of  defendant 
Bunds  were  located  convenient  for  Its  use, 
it  asked  the  common  council  that  Sands  be 
requested  to  file  a  statement  of  the  cost 
of  his  pol^  as  a  preliminary  step  to  hav- 
ing the  common  council  investigate  the  mat- 
ter, and,  if  found  practicable,  and  for  the 
public  good,  and  advantageous  to  the  com- 
plainant, and  not^an  unwarranted  interfer- 
ence with  the  property  rights  of  defendant 
Sands,  to  make  reasonable  regulations  for  the 
use  of  Sands'  poles  by  the  complainant;  but 
that  defendant  Sands  refused  to  comply  with 
such  request,  and  gave  notice  tliat  he  should 
resist  any  attempt  on  the  part  of  the  dty 
or  comi>lainant  to  use  any  of  his  poles  by 
complainant  or  any  other  person;  and,  upon 
inquiry  of  its  electrician,  complainant  as- 
certained that  the  Joint  use  of  any  pole  by 
two  lighting  companies  was  Impracticable 
or  impossible,  and  the  complainant  thereupon 
erected  its  own  poles  in  all  places.  At  and 
ptlor  to  the  organization  of  the  complainant, 
defendant  Sands  had  entered  Into  a  con- 
tmct  with  the  dty  to  light  the  streets  with 


gas.  After  conq)lHlnant  was  organized. 
Sands  made  a  proposition  to  light  the  streets 
with  electric  light  for  the  unexpired  portion 
of  the  gas-lighting  contract.  Complainant 
and  Sands  each  entered  a  bid  for  this  con- 
tract, complainant's  being  much  lower  than 
that  of  Sands;  but  under  the  advice  of  the 
dty  attorn^,  the  contract  was  let  to  Sands, 
as  it  was  considered  that  the  gas-lighting 
contract  was  valid.  Under  tlie  contract  made 
with  Sands  for  lighting  the  streets  with 
electridty  no  mention  was  uiiuie  of  the 
poles  of  complainant  or  of  any  other  per- 
son, and  the  dty,  by  the  contract,  was  In  no 
manner  bound  to  supply  poles  to  iSands  for 
Ills  use  imder  the  contract,  and  no  reserva- 
tion was  made  by  the  dty  of  the  Sands 
poles  for  fire-alarm  or  telephone  purposes. 
The  complainant's  poles  were  erected  under 
contract.  Before  settlement  was  had  with 
the  contractors,  the  common  council  passed 
a  resolution  requiring  the  complainant  to 
file  a  statement  of  the  cost  of  its  poles.  The 
complainant  thereafter  filed  a  writing  ex- 
plaining Its  Inability  to  furnish  the  required 
information  for  the  reason  that  it  hod  not 
yet  made  a  settlement  with  Its  contractors, 
but  that  It  would  furnish  the  same  within 
a  period  of  two  weeks.  At  the  same  time  It 
notified  the  common  council  that  a  one-half 
interest  In  the  poles  had  been  transferred 
to  the  electric  railway  company,  to  be  used 
by  it  when  organized.  Within  a  week  there- 
after the  complainant  stated  the  cost  of  its 
poles  approximately  at  ¥12.60  each,  and  filed 
this  statement  with  the  dty  derk.  On  the 
same  evening  that  this  statement  was  filed 
a  reguLir  meetiuif  of  the  common  council 
waB  hMd,  and  complainant,  by  its  attorney, 
appeared  before  tho  council,  and  stated  oral- 
ly the  reason  why  the  complaiuant  could  not 
furnish  a  more  particular  statement,  and 
promised  to  furnish  the  same  uithln  a  short 
time.  The  council  thereupon,  and  on  the 
same  eveuiug,  passed  the  f<^owlng  resolur 
tiou:  "ICesolvtid,  that  Louis  Sands  be  grant- 
ed permission  to  use  Huch  of  the  poles  erect- 
ed by  the  Citi7«ns'  Electric  Ught  &  Power 
Company  In  the  streets  of  the  city  of  Manis- 
tee, pursuant  to  the  provisions  of  the  or- 
dinance of  said  city  approved  November  11, 
ISSG,  and  the  amendments  thoreto,  as  may 
be  necessary  for  i)lacing  the  lights  under  h^ 
contract  of  June  8, 1891;  and  that  he  pay  such 
part  of  the  cost  of  any  and  all  such  poles 
used  by  him  belonging  to  said  company  as 
tills  coimcil  may  liereafter  determine."  No 
notice  had  been  given  the  compLiluant  that 
such  resolution  would  be  offered,  but  com- 
plainant's attorney,  being  present  at  tliat 
time,  requested  the  council  to  let  the  mat- 
ter lay  over  for  one  meeting,  until  it  could 
be  looked  up,  and,  if  the  coimcll  liad  a  right 
to  pass  such  resolution,  notice  could  be  glvei^ 
to  all  parties  Interested,  and  such  rules  and 
regulations  made  by  the  council  as  would 
protect  the  interests  of  all  concerned.  The 
resolution  was  passed,  notwithstanding  this 
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objection.  The  next  day  the  defendant 
Sands,  with  a  force  of  men,  oommenced  put- 
ling  np  croBS-arms  upon  complainant*!  poles. 
It  la  contended  that  no  qoeetton  was  asked 
complainant  as  to  the  manner  In  wbtch  or 
places  where  the  different  wires  could  be 
stretdied  upon  poles  wlttaoat  damaipe  or  loss 
to  them.  The  complainant  had  no  oppor^ 
tunlty  to  be  heard,  and  liad  no  voice  In  de* 
terminlng  bow  Its  polea  adurald  be  used.  No 
rule  or  regulutltm  was  made  by  the  com- 
mon council  :is  to  when  the  electric  currents 
should  be  let  on  or  shut  off  of  the  wims 
used  there  by  the  onnplalnant  or  Sands; 
and  the  complainant  was  not  conanlted 
Sands  as  to  the  loigth  of  the  cro8»«rm8,  or 
how  Sands  should  string  his  wires  thereon. 
When  Sands  commenced  putting  up  the 
croes-arms  ftnr  the  purpose  of  stringing  his 
wires  the  complainant  filed  its  bill,  claiming 
that,  if  the  common  council  had  power  to 
pass  such  resolution,  it  could  only  be  done 
under  full  hearing  as  to  the  practicability  of 
using  the  polea  by  two  rival  parties,  and 
that  such  poww  could  not  be  granted  Sands 
as  was  attempted  the  resolution,  unless 
done  by  ordinance,  or  something  having  the 
flithority  of  law,  prescribing  fuUy  and  ex- 
pressly such  rules  and  regulations  as  would 
folly  protect  the  property  of  the  parties  and 
others  and  the  lives  of  the  employes.  On 
the  filing  of  this  bill  an  Injunction  was  is- 
sued against  Sands,  and  restraining  his  use 
of  the  poles.  The  (Aty,  thereupon,  conceiv- 
ing tiuit  It  was  Interested  In  the  subject- 
matter  of  the  litigation,  procured  a  stipula- 
tion from  the  parties,  admlttii^r  the  dty  as 
a  paitjr  defoidant  to  the  aothm.  Hie  testi- 
mony was  talcen  In  c^n  court,  an^  upon 
the  hearing  complainant's  bill  was  dismissed, 
without  costs.  Oomplatnant  appeals. 

It  Is  cont«ided  by  complainant:  (1)  That 
Uie  resfdntimi  permitting  Mr.  Sands  to  use 
Its  poles  without  its  consent,  and  without 
fixing  the  limits  of  the  use,  or  regulating 
the  manner  in  whidi  eacb  party  is  to  string 
Its  wires  and  turn  on  Its  current.  Is  unreason- 
able; (2)  tiiat  the  ownmon  ooundl  of  tlie 
city  had  no  pow»-  to  grant  to  Mr.  Sands 
tiie  Tigbt  to  llie  use  of  ctmiplalnant's  poles 
for  the  purposes  declared,  tor  the  reason 
that  an  Individual  oould  not  contraot  with 
the  dty  to  erect  poles  «•  string  wires  fbr 
electric  lifting.  It  is  conoeded  that  under 
the  charter  the  council  had  the  power  to 
pass  the  ordlnanoe  providing  for  the  Joint 
use  of  the  pt^es;  but  it  la  (Mmtended  that  the 
cesolutitm  paased  by  the  oonnoU  authorizing 
and  ^powering  Mr.  Sands  to  use  them  is 
too  general  In  Its  twms,  and,  not  limiting 
and  fixing  Ibe  manner  or  extmt  of  tiie  use, 
it  Is  unreasmable  and  void.  It  is  contended 
that  It  is  universally  known  tiut  dectrie 
•cnrresita  sufficient  for  lighting  pn^HMes  con- 
stantly endanger  life  and  property,  and  must 
be  conducted  with  the  greatest  care;  that 
emidoyes  must  know  whea  the  currents  are 
let  on  and  shut  off.   It  is  fnrthiv  contended 


that  the  unreasonableness  of  the  resolution 
Is  fthown  from  the  fact  that  It  does  not  pro- 
vide the  number  of  arms  on  each  pole,  the 
number  of  wires  on  each  arm,  or  whethw 
arms  Should  be  used  at  alL  It  does  not 
specify  what  space  or  that  any  space  shall 
be  kept  between  the  wires  andp<^es  so  that 
the  complainant's  employes  may  pass  through 
them  to  Its  wires  above.  It  has  no  provl- 
sion  against  crossing  wires,  and  no  provision 
when  the  currents  i^ball  be  let  on  or  abut 
off  to  enable  the  employes  to  handle  the 
wires  when  necessary,  and  makes  no  provi- 
sion whatever  tor  the  safety  of  the  em- 
plc^es.  It  does  not  specify  what  pf^es  shall 
be  used,  or  leave  complainant  any  voioe 
in  the  premises  as  to  whetim  It  has  any 
spare  room  upon  any  particular  pole  or  poles. 
It  does  not  spedfy  whose  duty  tt  shall  be  to 
repair  poles,  or,  In  case  of  decay  or  de- 
struction, ereet  new  ones.  And,  flnol^.  It  Is 
oontaided  that  the  resolution  simply  sells  ab- 
scdutdy  to  Sands  an  undivided  Interest  In 
the  poles  at  such  price  as  the  council  may 
thereaf !:»  flx»  wltii  the  absolute  right  to  use 
such  as  he  may  need.  Just  as  he  plnues, 
and  leaves  the  complainant  helpless  in  his 
bands. 

Def»idant  Sands  daims  that  there  was  a 
committee  of  the  oouncU  empowered  to  act 
In  the  mattw  after  this  resolntton  was 
passed,  and  that  such  committee  could  fix 
the  manner  of  the  use.  This  committee 
was  known  as  the  "street-lis^ting  commit- 
tee," but  nothing  appeared  of  record  In  the 
proceedings  of  the  common  oonncdl  empow- 
erlng  tlils  committee  to  sot  or  nuke  any 
rej^ulations  for  the  use  of  tiie  poles.  It  Is 
contended,  fnrOiw,  by  defmdant  Sands  that 
after  the  resolutlmi  was  passed  he  called  up- 
on the  presldait  of  the  complainant  com- 
pany, and  was  told  by  him  to  designate  any 
poles  he  wUAied  to  use  for  public  Hating, 
and  he  oould  use  them,  and  tiuit  he  would 
be  charged  In  proportion  to  the  number  of 
wires  used;  and  that,  acting  under  this,  and 
the  direction  of  the  oommlttBe,  lie  attempted 
to  put  up  tile  cross-arms,  when  he  was 
stopped  by  the  Injunction.  Tliere  is  no 
claim,  however,  on  the  part  of  the  defend- 
ant that  any  arrangement  was  consummated 
with  Mr.  Hart,  prertdoit  of  the  company, 
as  to  the  manner  at  the  d^endant's  tise  of 
the  poles,  or  ttie  manner  of  strii^cing  the 
wires.  The  committee  of  the  council  who 
directed  Sands  to  go  on  with  the  work  and 
use  the  complainant's  poles  do  not  pretend 
that  any  regulations  were  adopted  or  the 
manner  of  their  use  fixed  by  the  committee, 
or  how  many  wires  were  to  be  placed  aa 
the  poles,  or  where  located.  Thm  can  be 
no  doubt  that  vaAae  tiie  charter  provMons 
the  common  conncO  had  the  power  to  pass 
the  ordinances  above  set  out,  and  to  f^ont 
tiie  franchise  to  the  comphdnant,  with  the 
resolutions  tlmvln  contained.  After  this  wal 
done,  however,  and  the  complainant  had 
erected  the  poles,  the  oouncU  oould  no^  by 
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this  resolution,  do  what  was  attempted  to 
bo  clone  there,  wiSuntt  first  fixing  In  a 
definite  way  use  iMxSi  It  was  attempt- 
ed to  conTer  upon  defendant  Sands.  The 
power  to  make  sach  reasonable  regulations 
tor  the  nse  of  tiie  poles  Is  lodged  by  ttie 
statute  In  the  oonncU,  and  cannot  be  dde- 
gated  to  a  cmnmlttee^  Qillson  t.  Wilson,  33 
Mich.  2QT;  Tlnofflit  t.  Mecosta  Oo.  Sup'rs,  52 
Mich.  310.  17  N.  W.  Bep.  93a  Olie  language 
of  tlie  statute  la  that  ancSi  corporation  sbaU 
have  poww  to  lay,  construct,  and  maintain 
condootors  for  oondaotlng  electricity  through 
the  streets^  eta,  "with  the  oonsmt  of  the 
municipal  authorities  thereof,  under  such  rea- 
sonaUe  regulations  as  Cbey  may  prescribe." 
This  language  means  that  the  municipality 
itself  shall  make  the  regnlatlcms.  and  suoh 
reeiilatl(»i8  shall  be  reas(mable.  The  munici- 
pality acta  through  the  oommcm  council,  and  it 
Is  tor  that  body  to  make  the  regulations.  No 
regulations  were  ever  made  by  It  in  this  mat- 
ter, and  whatever  regulations  were  attempt- 
ed to  be  made  wwe  ordered  by  the  oom- 
mltte&  An  ordlnanoe  or  regulation,  to  be 
void  for  unreasonableness,  must  be  plainly 
and  clearly  unreastMiable.  ^'hlte  t.  Kent, 
11  Oblo  St  WO;  Neier  v.  Railway  Co.,  12 
Ma  App.  25.  It  Is  apparent  from  what  has 
be«i  stated,  however,  that  the  regulations 
claimed  to  have  bera  made  by  the  com- 
mittee for  the  use  of  oomplalnant's  poles 
by  Sands  were  mireaeonable,  and  the  com* 
plalnant  cannot  be  held  by  their  terms.  By 
the  power  given  to  Sands  imder  them  he 
became  possessed  of  absolute  dominion  over 
the  poles,  to  the  utter  exclusion  of  the  com- 
plainant, and  in  entire  disregard  of  Its  rigbts. 

The  court  below,  we  thinlc,  was  In  error  In 
dismissing  complainant's  bill  and  dissolving 
the  iQjunction.  The  injunction  should  have 
been  continued  until  the  city,  by  Its  council, 
'lad  fully  investigated  the  matter,  and  made 
inch  regulatlcms  for  the  use  of  the  poles 
by  Sands  as  the  circumstances  of  the  case 
demanded.  The  city  had  granted  this  fran- 
chise to  the  complainant,  and  the  complain- 
ant, acting  under  the  powers  conferred,  had 
exp^ided  iaxte  sums  of  money  In  erecttog 
poles  and  stringing  Its  wires.  Tlie  power 
granted  to  Sands  by  the  committee  in  effect 
transferred  the  property  rights  of  complain- 
ant in  the  poles  to  Sands,  and  left  the  com- 
plainant at  Mb  mercy.  The  common  coun- 
cil also  owed  a  duty  to  the  employes  of  t>oth 
complainant  and  Sands  to  make  such  regu- 
lations tor  the  ^oiut  use  of  the  poles  that  the 
lives  of  such  persons  should  not  be  endan- 
gered. Public  policy  requires  this.  Elee- 
trldtyls  a  dangerous  current,  unleBs  confined 
in  ptx>per  channels;  and  the  lives  of  employ- 
«a  arp  not  safe  unless  they  are  advised  what 
are  live  and  what  are  dead  wires  at  all 
times.  If  two  opposing  companies  can  with 
safety  use  the  same  poles,  then  such  regula- 
tions must  be  made  that  lives  and  property 
shallnot  beeodangered;  If  regulations  cnnuot 
be  made,  so  that  lives  and  property  can  be 


protected  br  the  use  of  the  some  poles  byoxh 
poslng  companies,  thai  any  provi^n  for 
such  joint  use  would  be  most  unreaamiablei. 
We  are  not  able  to  say  from  this  record 
that  A  J(rint  use  cannot  be  made  of  the  poles 
by  the  Sands  Company  and  the  complaimmt. 
If  such  J(^t  use  appeared  ocmciuslvely  to 
us  to  be  dangerous,  we  diould  imhe^tatlngly 
set  the  ordinances  and  resolution  aside, 
granting  to  Sands  any  use  of  complainant's 
poles.  We  are  not,  howev«:,  satisfied  upon 
that  p<^t.  and  shall  In  the  present  case  only 
dedde  the  veaolntion  unreasonable,  as  not 
providing  pKjp&e  regulations  for  a  joint  use. 

The  second  point  raised  by  complainant's 
solicitors  is  not  well  taken.  It  Is  apparent 
that  under  the  charter  of  Manistee  the  com- 
mon coimcil  may  permit  parties  the  use  of 
the  streets  for  gas  or  water  pipes,  or  for  the 
purpose  of  erecting  and  maintaining  poles 
for  the  purpose  of  tel^^ph  and  telephone 
service  or  electric  lighting.  Section  34,  c.  2, 
of  the  charter  provides:  "The  council  shall 
have  authority  to  enact  all  ordinances  and 
to  make  all  such  regulations  ctmsistrat  with 
the  laws  and  constitution  of  the  state  as 
they  may  deem  necessary  for  the  safety 
and  good  government  of  the  city  and  the0 
general  welfare  of  the  inhabitants  th«eof; 
but  no  fflcduslve  rl^^ts,  privileges,  or  per* 
mitB  BhaU  be  granted  1^  the  coundl  to  any 
person  or  persons,  or  to  any  corporation,  for 
any  purpose  whatever."  Chapter  22  gives 
the  cotmcll  control  of  all  public  highways, 
bridges,  streets,  avenues,  alleys,  and  pub- 
lic eroimds  within  the  city,  and  provides 
that  they  shall  cause  the  same  to  be  kept 
in  repair,  and  free  from  nuisance.  Seo- 
tion  13  of  said  chapter  gives  the  city  the 
right  to  light  the  streets  and  public  places 
and  regulate  the  setting  of  lamps  and  lamp* 
posts  therein,  and  protect  the  same.  Sec- 
tion 3  of  chapter  20  confers  authority  npcm 
th^  council  to  lay  out,  establish,  improve, 
and  light  the  public  grounds  and  parks  within 
the  dty;  and  section  15.  c.  22,  gives  the 
council  control  over  the  placing  of  telegraph 
and  other  poles  in  or  over  the  streets.  It  is 
contended,  however,  that  the  act  under 
which  the  complalnantls  organised  limits  the 
right  of  the  council  to  permit  electric  light 
poles  to  be  placed  upon  any  of  the  public 
streets  to  the  use  of  a  corporation  to  be 
organized  under  that  stitute.  Section  10 
of  the  act  has  been  quoted  above.  It  pro- 
vides that  such  corporation  "shall  liave  pow- 
er to  lay,  construct,  and  maintain  conduct- 
ors for  conducting  electridty  throughout 
the  streets,  etc.,  with  the  counent  of  the 
municipal  authorities  thereof."  Tills  was  not 
Intended  by  the  le^lature  to  Umlt  the 
right  of  the  municipal  authorities  to  grant 
the  privilege  to  any  other  than  such  a  cor- 
poration. The  legislature  has  authorized  the 
formation  of  such  corporations,  and  em- 
powers the  municipal  authorities  to  deal 
with  them;  but  it  has  not  Intended  to  com- 
pel the  municipal  authorities  to  deal  with 
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such  corporations  agalmrt  tbdr  will.  It  Is 
true  tiiat  tbe  Ughways  of  the  state,  Inclad- 
ing  streets  In  dtles,  are  iindar  the  paramovnt 
control  of  the  legialatiire,  and  all  munici- 
pal  control  over  them  is  derived  from  It 
2  im  Mun.  Corp.  I  658.  The  legislature 
tias  the  aicluelTe  ri^t  to  say  to  whom  any 
rights  In  the  said  streets  shall  be  granted, 
and  the  mimldpaUty  can  cmly  grant  such 
rights  under  the  powers  ccoiferred  upon  It 
by  the  legUdatlTe  department  of  the  gor- 
emment  The  cases  dted  by  counsel  for 
complfllnant  go  to  tbe  extent  that,  in  the 
absence  of  power  granted  by  the  legislature 
to  a  mnnldpallty,  such  municipality  cannot 
confer  upon  either  an  Individual  or  a  cor- 
poration imwer  to  use  the  same.  Domestic 
Ten.  Oa  T.  Newai^  49  N.  J.  Law.  344,  8 
Aa  .Repi  m  It  Is  said  that  great  evils 
would  result  if  these  privUegea  were  granted 
Individuals,  instead  ct  corporations  organized 
for  such  purposes.  This  Is  a  matter  of  leg- 
lahitive  conoem.  and  not  a  question  tor  the 
courts;  but  we  do  not  see  how  such  evUs 
can  result  if  such  privileges  are  permitted 
to  individuals.  It  is  the  concern  of  the  mu- 
nldpallty  to  light  its  streets  by  the  cheapest 
#nd  iMst  attainable  means,  and  the  munldpal 
authorities  must  have  some  discretion  In  de* 
tominlng  the  merits  and  reliability  of  tiie 
means  of  reaching  that  result.  Olty  of  De* 
tnit  T.  Ghrcnlt  Judge  of  Wayne  County.  7B 
Hlch.  384.  44  N.  W.  Bep.  622.  The  power 
granted  the  AtT  of  Manistee,  by  its  charter, 
over  the  streets  for  U^ttng  pnrirases  and  the 
erectimi  of  poles,  carries  with  it  the  right 
to  malw  ctmtracts  tor  such  purpose  with  In- 
dividuals as  w^l  as  with  corporations  or- 
ganized for  such  purposes.  For  the  reasons 
pointed  out,  howevnr,  the  decree  of  the 
court  below  mtut  be  reversed,  and  decree 
entered  here  In  favor  of  complamant,  re- 
straining defendant  Sands  from  using  its 
poles  until  the  city,  by  Its  council,  shall, 
aftor  notice  to  the  parties  lnt«ested,  adopt 
suitable  rules  and  regulations  for  such  jcAnt 
use.  The  complainant  will  recover  against 
defmdant  Bands  the  costs  of  both  courts. 
The  other  Justices  concurred. 


BifiABUHY  et  al.  v.  BOARD  OF  AUDITORS 

OF  WAYNE  CX>UNTY. 
(Snprema  Court  of  Michigan.    Jane  8,  1893.) 
Jdstiobs*  Courts— Dep[:tt  Clshks— Appoist- 

MEXT. 

8  How.  St,  S  TOOlg,  as  amended  March 
6,  ISUS,  proviflps  tlmt  the  clerk  of  the  justices* 
conrts  of  Detroit  "shall  have  power  to  appoint 
one  or  more  depntic»,  when  the  necessity  there- 
for shall  be  certified  by  the  justices,  and  said 
clerk  may  revoke  said  appointment  at  pleasure." 
Hdd,  that  where  the  juatiees  certified  that 
seven  depnty  clerks  were  necessary,  and  that 
number  were  appointed  by  the  clerk,  who  after- 
wards revoked  the  appointment  of  two  of  them, 
the  fact  that  the  justice's  then  certified  that  it 
was  unnecessary  to  fill  the  vacancies,  as  five 
were  eaoogb  to  do  the  work,  did  not  reader 


Invalid  appointmoits  hr  the  deck  to  fin  tiie 
vacandes.  as  It  was  for  the  derfc  to  name 
those  who  Bhoold  remain,  on  .the  reduction  of 

the  force. 

Mandamus,  on  the  relation  of  Robert  J. 
Seabury  and  William  F.  SteUb^ger,  to  com- 
pel the  board  of  auditors  of  Wayne  coimty 
to  pay  relators'  salaries,  as  d^uty  clerks 
of  the  Justices*  courto  of  Detroit.  Writ 
granted. 

George  F.  Robtoon,  fhr  relaton.  Allan  H. 
Ftnaer,  for  respcndenL 

McGRATH,  J.  Section  7091g,  8  How.  St, 
as  amended  Uorch  G,  1893,  provides  tbat 
the  clerk  of  the  Justices'  courts  of  Detroit 
shall  have  power  to  appoint  one  or  more 
deputies  when  the  necessity  therefor  shall 
be  certified  by  the  Justices,  and  ttutt  aald 
derk  may  revoke  said  appotntmoit  at  pleas- 
ure, whldi  appolntmoit  and  revocation  diall 
be  operative  from  the  time  of  flUng  the 
certlflcato  thweof  wltti  the  county  auffitors. 
In  August,  1892,  said  Justices  had  oertlfled 
to  the  board  of  andltws  that  sevm  deputy 
de^  yrera  necessary,  and  seven  were  duly 
appointed.  On  Mardi  16,  1898,  ^  derk 
of  the  Justice's  court,  whose  torm  of  office 
under  the  law  as  It  existed  priw  to  Bfard> 
6,  1893,  did  not  expire  until  July  1,  1893, 
and,  upder  the  ammdment  of  1893,  ontll 
February  1,  1894,  revoked  the  app(Antntent 
of  two  of  said  deputies,  and  appointed  two 
others  (relators)  In  their  stead.  On  Mardi 
21,  1893,  a  majority  of  said  Justices  oertlfled 
to  the  board  of  auditors  that  the  deA  of 
the  Juatice's  court  had  discharged  A.  and  B., 
and  offered  to  appdnt  relators,  and  fliat  "at 
this  time  no  neeeatity  exists  for  the  fllUng 
of  vacandes  thus  occarioned,  as  the  bald- 
ness of  tiiese  courts  has  fallen  off  to  sudk 
an  extent  as  to  Justify  the  undmlgned  to 
protest  at  tills  time  at  the  pladng  upon  th^ 
pay  roll  any  names  to  succeed  those  re- 
moved. We  further  certify  that  no  neces- 
sity exists  fbr  the  appointment  1^  said  derk 
of  any  deputy  <Aer^  of  said  court:'*  Hie 
board  of  audlton  refused  to  pay  the  sala- 
riea  of  relators,  testng  their  refusal  on  said 
certlflcato  of  aald  justices,  and  this  Is  an 
application  for  a  mandamus  to  wforce  sudi 
payment 

Under  the  act  all  costs,  fines,  and  dties. 
of  every  description.  In  all  proceedings  tn 
said  Justices'  courts,  are  received  the 
derk,  and  he  Is  required  to  give  a  bond  to 
the  county,  conditioned  to  pay  over  all  mtm- 
eyn  recdved  by  him  as  deifc  for  the  use  ot 
the  coun^,  and  otiierwlse  fully  and  talUi- 
fnlly  discharge  the  duties  of  his  office.  Tte 
act  authorizes  the  depntles  to  pwfMm  g»- 
erally  the  dutfes  of  deric,  and  empowors 
the  dei^  to  require  of  eadh  a  bond,  with 
audi  eondltlMis  as  he  may  deem  propw.  It 
Is  the  evident  Intent  of  the  act  to  place 
these  d^mties  tmder  the  absolute  control  of 
fbe  derk.  The  act  Aould  recdve  a  ctm- 
structioa  consistent  with  such  purpose.  It 
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was  certainly  not  contemplated  that  eacta 
certificate  of  appointment  should  be  accom- 
IMQied  by  a  certlQcate  of  neceQslty.  Such 
a  construction  of  the  act  would  pat  it  in 
the  power  of  the  justices  to  dictate  the  ap- 
pointment,  and  would  prevent  the  clerk 
from  revoking  an  appointment,  and  making 
another  not  approved  of,  except  at  the  ex- 
pense of  asslBtanoe.  Wtara  these  appoint* 
ments  were  made  by  the  clerk,  the 
certificate  of  a  majority  of  the  Joatlcea  was 
on  file  with  the  board  of  auditors,  declaring 
tbat  seven  deputies  were  necessary.  The 
appointm«its  were  valid  under  that  cer- 
tificate. If.  howeverr  a  majority  of  the 
Josdces  should.  In  the  ordinary  course,  after- 
wards file  a  certificate  declaring  that  the 
necesdty  no  longer  existed  for  so  many 
deputies,  It  would  be  the  duty  of  the 
clerk  to  reduce  the  number  to  tbat  fixed  by 
the  certificate  of  the  Justices;  but  the  cer- 
tificate in  the  present  case  is  aimed  at  the 
two  new  appointees,  and  the  choice,  in  any 
event,  as  to  who  should  remain,  is  with  the 
clerk,  and  not  with  the  Justices  or  board  of 
auditors;  and  the  remedy  Is  by  a  proceed- 
ing to  set  tbe  cl»:k  In  motion,  and  not  by  a 
refusal  to  pay  any  two  of  the  deputies  whom 
tbe  board  of  auditors,  at  the  instance  of  the 
Instices,  may  choose  to  select  The  man- 
damus must  therefore  Issue  as  iffayed.  The 
other  Justices  conconed. 


KIRKWOOU  V.  FINSiOA>. 
(Sapreme  Court  of  Michigan.    May  81,  1898.) 

Injonctiok — Aoaihst  Erection  op  Fencb. 
An  injuQctloD  will  Issue  to  restrain  the 
erection  of  an  nnaigbtly  fence,  six  to  sevoi  feet 
high,  on  the  boundary  between  complaioant's 
and  defendant's  lots,  in  the  residence  portion  of 
a  city,  depreciatini*  the  value  of  complainant's 
property,  nnd  constracted  maliciously,  as  the 
oBtcome  of  a  quarrel  between  the  parties. 

Appeal  from  drcult  court,  Kent  county,  in 
chancery;  WUHam  B.  Orove,  Judge. 

Action  by  Frank  P.  Klrkwood  against 
Mary  E.  FInegan  to  restrain  the  erection  of 
a  fence  between  complainant's  and  defend- 
ant's property  on  Terrace  avenue,  in  the 
dty  of  Grand  Rapids.  Decree  for  complain- 
ant, and  defendant  appeals.  Affirmed. 

Termce  avenue  ends  at  and  intersects 
Fifth  avenue  at  right  angles  about  100  feet 
north  of  complainant's  lot.  and  extends 
north  and  south.  Fifth  avenue  runs  east 
and  west  Complainant's  lot  is  the  third  lot 
south  of  Fifth  avenue  on  the  south  side  of 
Terrace,  and  defradnnt's  lot  is  next  north 
of  complainant's.  The  parties  hereto  have 
each  a  house  upon  his  or  ber  lot,  costing 
about  $2,000  or  $2,500.  and  both  are  occu- 
pied by  their  respective  owners.  The  front 
of  complainant's  lot  Is  on  a  level  with  the 
street  In  front  but  declines  gradually  to 
the  west  Defendant  filled  her  lot  so  as 
to  have  a  terrace  In  front  and  raised  It  up 
from  18  to  24  Inches  higher  than  complain- 


ants Gomplalnant  buUt  his  house  about  S 
yeare  ago.  and  with  his  family  has  occu- 
pied It  since.  Defendant  built  her  bouse 
about  2^  years  ago,  and  with  her  husband 
and  chlldrea  has  since  occupied  It  UutU 
this  fence  was  built,  complainant  had  a  nice 
view  from  his  front  porch  up  Terrace  avenue 
to  the  city  beyond,  and  from  the  rear  of 
his  house,  across  the  rear  end  of  dofend- 
ant's  lot,  to  Fifth  avenue,  and  up  Lafayette 
street  This  fence  consists  of  posts  set  in 
the  ground  about  seven  feet  apart,  the  whole 
distance  between  the  lots  of  the  parties 
hereto,  and  spiked  to  them  are  stringers  on 
the  top  and  towards  the  bottom.  These 
posts  were  formerly  railroad  ties,  and  for  a 
long  time  used  for  that  purpose,  containing 
large  spike  holes,  in  some  cases  decayed  by 
their  former  use.  Defendant  placed  be- 
tween these  posts  certain  other  railroad 
ties,  with  pieces  of  brick  between  them 
and  up  as  high  as  the  terrace,  leaving  these 
old  ties  as  support  to  the  bank  uncovered 
oa  complainant's  side,  and  began  nailing 
on  boards  close  together  at  the  front  of 
these  lots,  and  within  six  or  eight  Inches- 
of  the  sidewalk,  and  bad  built  back  about 
45  feet  north  when  she  was  restrained  from 
going  further.  The  boards  were  nailed  to 
the  fence  on  defendant's  side,  leaving  tiia 
f^ce  posts  and  stringers  uncovered  on  com- 
plainant's side.  The  first  21  feet  of  tbl» 
fence  was  bnilt  6  feet  4  inches  high,  and 
the  balance,  as  far  as  built  was  7  feet  8- 
Inches  high.  The  21  feet  mentioned  extends 
buck  and  opposite  complainant's  idtttng-room 
window.  The  higher  portion  of  the  fence 
la  opposite  complainant's  dining-room  and 
kltdien  windows.  This  fence  not  only  cuts 
off  complainant's  view  to  the  north,  but 
darkens  his  sitting  room,  hall,  and  dining 
room,  The  boards  with  which  this  fence  1» 
built  are  old  boards,  and  the  cull  boards 
seem  to  have  been  selected  from  them,  and 
used  to  buUd  the  front  of  the  fence,— that 
portion  which  Is  immediately  opposite  com- 
plainant's sitting  room. 

Defendant  attempts  to  Justify  tbe  build- 
ing of  this  fence  upon  several  grounds:  <!>■ 
That  she  did  It  that  she  might  live  without 
i:>elng  harassed  and  molested  by  complain- 
ant's wife.  (2)  For  the  reason  that  the  quar- 
reling of  her  children,  and  the  chastisranent 
of  them  by  words  of  complainant's  wife, 
tormented,  hamssed,  end  disturbed  her  to- 
snch  an  extent  that  the  building  of  such  fence 
Is  necessary.  (3>  That  said  fence  is  neces- 
sary to  keep  complainant's  wife  from  quar- 
reling with  defendant's  hnsband.  and  because 
of  nnneighborly,  malicious,  and  cruel  treat- 
ment of  defendant's  fomlly  by  oomplolnant 
and  his  family. 

Thompson,  Temple  &  McCormldc,  for  ap- 
pellant Dunham  &  Preston,  for  npppllfc. 

McGRATH,  J.  This  la  a  bill  to  enjohi  the 
erection  and  maintenance  of  a  fence  be- 
tween premises  occupied  by  the  parties.  W» 
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think  the  case  Is  ruled  by  FTaherty  t.  Moran, 
81  Mich.  62,  46  N.  W.  Rep.  381.  It  U  clear 
that  the  fence  la  the  outcome  of  a  quarrel 
between  ndghbors.  Its  character  and  style 
Indicate  the  motlre  which  prompted  Its  con- 
(rtruotlon,  and  the  decree  below  must  be 
affirmed,  with  costs.  The  oth«*  Justices  con- 
curred. 


HOFFMAN  T.  BU8GHMAN  et  sL 
(Sapreme  Oonrt  of  MicUxan.    May  81,  1S83.) 
Home9TB1D—Ab4NDOSMRNI— Execution— Lb  VT 
AND  ISalb. 

1.  One  who,  with  his  familr,  remoTee  from 
his  farm,  and  lives  continuouBly  in  a  cit?  for 
five  fears  thereafter,  where  he  votes  and 
claims  his  residence,  abandoDH  the  farm  as  a 
homestead,  thouRh  be  may  hare  left  some  at 
his  honsehold  effects  there. 

2.  A  description  of  land  fai  an  exeeatios 
lory  was  "the  undivided  %  of  the  following 
described  land,  to  wit:  The  S.  E.  ^  of  the  N. 
W.  and  the  S.  W.  \  of  the  N.  E. 
while  in  subsequent  proceedings  the  descrintlon 
was:  "The  ondlTided  of  the  S.  E.  U  of 
the  N.  W.  ^.  and  the  S.  W.  %  of  the  N.  B. 
14-"  Beld,  that  the  latter  description  meant 
the  undivided  ^  of  the  S.  W.  %  of  the  N.  E. 
34.  as  well  as  the  undivided  ^  of  the  S.  E. 
)4  of  the  N.  W.  ^,  and  that  both  descriptions 
were  ther^re  identical,  and  covid  not  mislead 
any  one. 

a.  Even  tf  two  contiguous  40-acre  parcels, 
occupied  as  one  farm,  can  be  considered  within 
Uow.  St.  i  611A,  which  requires  each  lot,  tract, 
or  parcel  of  land  to  be  sold  separately  on  exe- 
cution sale,  the  failure  to  do  so  is  a  mere 
irregularity,  which  canoot  be  questioned  In 
ejectment  for  the  premises  by  the  purdiasM' 
against  the  judgment  debtor. 

Error  to  drcult  court,  St  Clair  comity; 
WUliam  T.  MltcheU,  Judge. 

KJectment  by  John  M.  HoCTman  against 
Bernard  Buschman,  Gaistoi  Bu8<^man,  and 
Henry  Ahrens.  There  was  a  Judgment  In 
platntifTs  favor,  and  defendants  bring  error. 
Affirmed. 

James  L.  Ooe,  for  e^fieUants.  Caiarles  K. 
Dodge,  for  appellee. 

HOOKER,  0.  J.  Plaintiff  brought  eject- 
ment to  obtain  possesion  of  the  undivided 
half  of  certain  lands,  described  as  follows, 
viz.:  "The  southeast  quarter  of  the  north- 
west quarter,  and  the  southwest  quarter  of 
the  northeast  quarter,  of  section  thirty-four, 
town  seven  north,  range  sixteen  east"  The 
case  was  tried  without  a  Jury,  and  a  writ- 
ten finding  of  fact  and  law  was  filed.  The 
brief  of  counsel  for  the  appellants  relies  upon 
two  points  to  reverse  the  Judgment,  viz.: 
First.  The  wife  of  Bernard  Buschman  was 
not  made  a  party.  Second.  The  sale  under 
the  execution,  upon  which  plaintiff  claims 
title,  was  void.  Exceptions  upon  each  of 
the  findings  of  fact  and  law  were  filed.  The 
findings  of  fact  cannot  be  disturbed,  for 
the  reason  that  the  record  does  not  show 
that  all  of  the  testimony  taken  upon  the 
trial  was  Included. 

The  court  found  that  the  premises  were 
owned  In  common  by  Beniard  Buschman 


and  Oarsten  Busdimon;  "ttat,  at  the  Hme  of 
the  commencement  of  the  action,  defendant 
Ahrens  was  In  posseedcm  of  the  whole  of 
said  premises,  under  and  as  the  tenant  of 
said  Bernard  and  Cars  ten  Buschman; 
*  *  *  that,  for  some  time  previous,  and  up 
to  the  year  1884,  said  BemaM,  with  bis  wife 
and  &mlly,  lived  upon  said  lands,  but  in 
that  year  he  removed  therefrom  to  the  dty 
of  Port  Hiu*on,  where  be,  with  his  wife  and 
family,  have  since  lived,  and  where  he  votes 
and  claims  his  reeideiice;  but  that  be  left 
some  at  his.  household  effects  on  the  lancte 
claimed,  and  has,  with  said  Oarsten,  occu- 
pied as  a  tenant"  Under  this  finding  it  Is 
claimed  that  the  defendant  Bernard  and  his 
wtfo  dumld  be  fotmd  to  have  homestead 
rights  In  the  west  40  aims.  That  these  par^ 
ties  lived  8omewb««  upmi  fhe  premlsee,  and 
had  homestead  rig^te  in  some  part  thereof, 
up  to  April,  1884,  is  clear;  but,  at  Hie  time 
of  tills  levy  and  sale,  they  had  lived  in  Pmt 
Hanm  for  upward  of  five  years.  When  eJect- 
mmt  was  brought,  Bernard  asserted  h<»ne- 
stead  rights  In  himself  and  wl£a,  The  bur- 
den of  proving  this  ri^t  is  npon  the  de- 
f^idant  Amphlet  t.  HiUnrd.  29  Mich. 
298L  The  retention  of  homestead  rights, 
though  the  par^  live  elsewhere  tempora- 
rily, is  posstbla  It  Is  largely  a  matter  at 
contintdng  Intent,  and  Ifl  a  fact  to  be  proved 
like  any  other  fftct  There  Is  nothing  in  tt» 
finding  that  shows  the  existence  ot  sncb 
Intent,  but  on  the  contrary,  all  facts  found 
are  Inconslateiit  wlUi  such  design,  and.  In  Hie 
absmce  of  any  oflier  Ueta,  Just^  the  find- 
ing of  law  that  the  homestead  was  aban- 
doned. 

Plaintiff  derived  title  throng  an  execnthm 
sale  i^on  a  transcript  Judgment  The  pro- 
ceedhtgs  are  conceded  to  have  be«i  regular, 
with  two  exceptlona  The  description  In 
the  levy  was  aa  ftdlows.  vis.:  "The  undi- 
vided one-half  (tf  Hie  following  described 
land,  to  wit:  The  sontheest  qoartw  of  the 
northwest  quarter,  and  tlie  aoattiweat  qoar^ 
t&e  at  the  northeast  qnartM."  In  the  subse- 
quent proceedings  the  description  was  as 
foUowt,  vis.:  "Hie  undivided  me-half  of 
the  BonHieaat  quarter  of  the  northwest  qnar- 
ter,  and  the  sooHiwest  quarter  ot  the  north- 
east qnartor;"  these  proceedings  dwwlng 
that  the  Interest  of  Beniard  Boadunan  was 
Involved.  We  think  there  la  no  room  for 
questlni  over  these  descriptkms,  which  are 
identical,  and  could  not  mislead  any  (me. 

A  further  jpotnt  is  made  over  the  sale,  the 
land  having  been  sold  as  one  parcel,  which 
couns^  for  defendants  claim  was  In  violatl(Hi 
of  How.  St  fiS  611Q,  6117.^  If  two  contlg- 


*How.  St.  i  6116,  provides:  "When  any  real 
estate  offered  for  sale  by  virtue  of  any  execu- 
tion shall  consist  of  any  Icnown  tots,  tracts,  or 
parcels,  such  lots,  tracts,  or  parcels  shall  b« 
separately  eipoaed  for  sale;  and  the  defendant 
may  direct  which  piece  or  parcel  shall  be  first 
exposed  for  sale;  and  no  more  of  such  tracts 
or  parcels  shall  be  exposed  for  sale  than  shall 
appear  necessary  to  satisfy  the  execDtitsi.  iritfa 
the  costs  sad  expenses  of  such  sal&** 
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nous  40-acre  parent,  separated  by  a  qnarter 
line,  and  occupied  as  one  farm,  can  be  con- 
sidered within  the  prohibition  of  the  stat- 
ute, such  sale  was  an  irregularity,  and  can- 
not be  questioned  In  an  action  of  ejectment. 
Carenaugh  t.  Jakeway,  Walk.  (Mich.)  344, 
and  cases  dted;  Blair  t.  Compton,  33  Mich. 
423;  Campau  v.  Godfry,  18  Mich.  45.  The 
Judgment  must  be  affirmed.  The  other  Jua- 
tloes  ooncorred. 


SNOOK  T.  PBARSALL  «t  al. 
<Saiireii)e  Court  of  Michigan.    May  81,  1893.) 
Bqoitt  Plkadino  — Multip&hiol*8:ce88— Pakties, 

1,  An  objection  that  a  bill  Is  multifarlouB 
■faonld  be  raised  by  demarrer,  and  comes  too 
late  when  made  for  the  first  time  after  com- 
plainant has  succeeded  on  the  merits. 

2.  Att&e  distribDtfng  his  property  amonir 
his  cfaildrea,  a  father,  for  20  years,  respectea 
the  riKht  of  a  daoghter  to  certain  mortsagea  as- 
signed to  her  in  her  own  right,  and  to  certain 
otQfT  mortgages  asslKned  to  her  in  trust  for  her 
children;  the  father,  by  agreement,  retaining 
poesession  of  the  mortgages,  reinvesting  the 
proceeds,  and  applying  a  part  of  the  interest  to 
his  own  support,  but  paying  the  balance  to  his 
daughter.  The  daughter  filed  lier  bill  praying 
for  a  receiver  to  take  charge  of  the  mortgages, 
ailing  that  her  father  was  denying  her  rights 
therein;  that,  by  reason  of  his  age  and  en- 
feebled condltiim,  he  was  not  properly  mana- 
ging the  property;  and  that  his  eon  now  claimed 
a  joint  interest  in  the  mortgages  so  assigned. 
Beld  that,  after  complainant  had  succeeded  on 
the  merits,  it  was  too  late  for  defendants  to  ob- 
ject that  her  children  had  not  been  made  par- 
ties, ^nce  the  bill  did  not  seek  to  reduce  the 
IHi^erty  to  eompl^ant's  possession,  but  only 
to  place  it  In  the  bands  of  a  receirer  under  the 
direction  of  the  court. 

Appeal  from  circuit  court,  Macomb  county. 
In  chanceiy;  Arthur  L.  Caufleld,  Judge. 

Bill  by  AdeUa  W.  Snook  against  Ira  S. 
Pearsall  and  Dwlght  B.  Pearsall,  praying  for 
the  appointment  of  a  receiver  of  certain 
note*  and  mortgages  in  possession  of  defend- 
ant Ira  8.  From  a  decree  In  complainant's 
faror,  defendants  appeaL  Affirmed. 

Eldredge  ft  Spier  and  Dwtgfat  N.  Lowell, 
tor  ftppdlanta.  CtwdEer  ft  Crocker,  for  ap- 
pellee. 

McGHATH.  J.  Defradont  Ira  8.  PeftrsaU. 
In  1871,  made  a  distribution  ot  practically, 
an  of  Us  property.  He  assigned  certain 
notes  and  mor^ages  to  tlie  complainant,  his 
daughter.  In  her  own  right,  and  certain  oQier 
twnds  and  mortgages  to  her  In  trust  for  her 
two  daughters.  At  the  same  time  he  deeded 
a  farm  valued  at  $10,000,  and  assigned  cer^ 
tain  othMT  notes  and  mortgages,  to  the  de- 
fendant Dwight  E.  Pearsall,  bia  son.  It  was 
Agreed  between  the  parties  that  the  father 
should  retain  all  of  the  bonds  and  mortgages 
BO  assigned.  In  his  possession,  collect  both 
Interest  and  prlndpal,  reinvest  the  principal, 
ni^y  ao  much  of  the  interest  as  was  neces- 
Hfciy  to  his  own  support,  and  pay  over  the 
balance  to  the  respective  parties.  Tbe  bm- 


Blgnmeut  to  complainant  in  trust  provideil 
that  "so  much  of  the  Increase  or  proceeds  of 
said  mortgages  as  may  be  necessary  are  to 
be  applied  to  the  support,  maintenance,  and 
education  of  my  said  grandchildren,  and  the 
remainder  is  from  time  to  time  to  be  invest- 
ed by  the  said  party  of  tiie  second  part  In 
tutei^tbearlng  securities;  and  on  said 
grandchildren,  respectively,  attaining  their 
majority,  sold  party  of  the  second  part  Is 
auUiorlzed  to  pay  over  to  them  the  money  to 
which  they  are  entitled  under  the  terms  of 
this  instrument,  or  she  may.  In  her  discre- 
tion, retain  control  of  the  whole  or  any  part 
of  the  monej^  unexpended;  my  Intention 
bdng  to  give  to  her  fall  power  in  the  prem- 
ises to  use  the  moneys  coming  Into  her  hands 
in  such  manner  as  she  may  deem  for  the 
best  interest  of  the  said  children,  without 
any  restriction  being  imposed  on  her  action 
either  daring  their  minority  or  afterwards." 
From  the  date  of  said  aseAgnment  until  some 
lime  in  tBOO,  Ira  8.  Pearsall  continued  to  re- 
spect the  assignmaitB  so  made  to  complain- 
ant. He  acoonnted  to  her  from  time  to 
time,  amt  her  moneys,  rdenaes  to  be  «ce- 
cuted  and  returned,  deeds  fOr  esecutlon  upon 
the  ale  of  property  acqnlred  hy  fbredoeuie, 
and  In  Tarlons  otiier  ways  recognised  tte 
transfers  so  made  as  aforesaid.  In  May, 
1891,  complainant  filed  the  present  bin,  set- 
ting forth  that,  since  some  time  In  1880^  de- 
fendant Ira  S.  FearsaU  bos  denied  eomidain- 
onfs  ownership  In  said  property,  resCusea  to 
inform  her  ccmcenilng  its  condition,  denies 
her  ri^t  to  any  inforraatiott,  and  asserts  Ids 
ri^t  to  control  soch  property  as  owner; 
that  he,  reason  of  his  age,  enfeebled  con- 
dlUtm,  and  impaired  memoiy,  does  not  prop- 
erly eare  for  and  manage  the  property;  that 
said  Dwlght  Bl.  PeaxsaU  now  makes  clidm  to 
a  Joint  Interest  In  and  rU^t  to  aU  of  the 
property  so  assigned  to  complainant,  and 
prays  fttr  a  statement  of  the  notes  and  mort- 
gages In  the  hands  of  defendant  Iia  S.  Pear- 
sall. owned  by  her  indlvlduaUy,  a  like  stato- 
ment  of  notes  and  mortgages  In  his  hands 
owned  bee  In  trust,  an  accounting  by  him, 
and  the  appointment  of  a  recelrer,  tn  order 
that  the  sold  property  should  be  nnder  the 
contnd  of  the  court,  and  the  rights  of  an 
parties  fully  protected. 

The  court  below  gave  eomplalnuit  a  de- 
cree, denied  the  right  of  Dwi^t  E.  Watson 
to  a  joint  interest  with  complainant  appoint- 
ed a  recover,  and  directed  an  accounting, 
and  that  said  property  be  turned  orer  to 
Fuch  recover.  After  a  very  fuU  examination 
of  the  record  and  testimony,  we  are  satisfied 
that  the  decree,  upon  the  merits,  should  be 
affirmed.  Two  questions  are  raised  by  de- 
fendants: First,  that  the  bill  is  multifarious, 
In  tbat  it  asks  for  rdlef  respecting  property 
held  by  complainant  tn  trust,  as  well  as  her 
Indlvldaal  property;  and,  second,  that  the 
bill  is  defective  for  want  of  parties  In  tbat 
the  Iseneflclaries  should  have  been  Jolufd. 

Hie  objection  tor  multifariousness,  if  it  has 
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auy  force,  should  have  been  raised  by  de- 
murrer. Jenn.  Ch.  Pr.  26. 

We  thfnk,  too,  that  the  objection  for  want 
of  parties,  under  the  circumstances  (tf  this 
cohe,  should  have  been  raised  by  demnirer 
before  answer.  Complainant  holds  the  le- 
gal title.  The  rights  of  the  benefldaries  are 
not  prejudiced  by  this  decree.  The  bill  does 
not  Beek  to  rednce  the  property  to  the  pos- 
session of  complainant,  but  oxdjr  to  place  it 
to  flie  hands  of  a  iccAree  under  the  direc- 
tion of  the  conrt  The  only  object  to  be  at- 
tained by  making  the  beneSdarles  parties  in 
the  protection  of  defendant  Ira  S.  Peoraoll 
ngalust  further  possible  litigation  at  the  in- 
stance of  the  beneficiaries.  If  defendant  de- 
sired  protection  against  tbat  possibility  he 
should  imve  made  Umdy  objection,  In  order 
that  ttie  ^Kpense  of  these  proceedings  might 
taaTO  boen  avoided.  It  would  be  Inequitable 
now,  after  complainant  has  made  her  case 
upon  the  merits,  to  burdoi  her  with  thu 
cost  and  expense  oC  tiieae  proceedings  In  or- 
der to  relieve  the  defendant  from  possi- 
ble fnrttier  litigation.  It  te  well  settled  tbat 
In  a  suit  by  a  trustee  to  reduce  the  trust 
fund  to  his  poesessloD  the  benefldaries  need 
not  be  brou^t  to.  Sill  T.  Ketchum,  Ilitr. 
(Bflch.)  423;  Morey  T.  Focsyth,  Walk.  (Mich.) 
465;  Adams  t.  Bradley,  12  Mich.  846. 
It  ts  tme  that  to  the  present  case  the 
funds  sou^t  to  be  reached  are  not  all  trust 
funds,  and  tiuit  an  accounting  Is  soui^t  to 
determtoe  vrtilch  are  trust  funds,  and  what 
are  not;  but  the  decree  here  does  not  reduce 
rttber  fund  to  the  posseaskoi  of  complainant, 
bat  places  both  to  the  tumda  of  tlie  receiver, 
under  the  protection  of  the  court,  before 
whidi  the  benefldaries  may  be  heard,  so 
tbat,  as  between  complatoaut  and  the  b«ie- 
fldaries,  tbe  latter  are  fnlly  protected.  The 
decree  Is  therefore  afllrmed,  with  costs  to 
oomplalnant 

BIIJ>ER  et  al.  v.  GARNER.  Sheriff. 
(Supreme  Court  of  Michigan,    Jane  8,  1893.) 

llANtUMOB  TO  SbBKIFF — BaIL — BRINQINQ  AC- 
COran  BEFORE  COMMISStONEK. 

Bfondamns  will  not  issue,  on  the  relation 
of  persons  accased  of  morder,  to  compel  the 
sfamff  to  bring  th%m  before  a  certain  circuit 
court  commissioner,  in  order  that  they  be  ad- 
mitted to  bail,  when  the  answer  shows  tbat  the 
sheriff  had  good  reason  to  believe  sach  commis- 
sioner disqualified,  and  no  lasae  was  asked  to 
try  the  question,  and  there  appears  to  be  anoth- 
er commiBsiooer  as  well  as  the  circuit  judge,  by 
^tber  of  whom  presumably  relators  may  be  ad- 
mitted to  balL 

Mandamus,  on  the  relation  of  John  Elder 
and  Robert  Nixon,  against  wnilam  A.  Gar^ 
ner,  sherifF  of  G^iesee  county,  re^ondent 
Writ  dmied. 

Statement      Hie  court: 

Relators,  who  were  committed  tor  trial 
upon  a  charge  murder,  applied  for  the 
writ  of  mandamus  to  compel  the  respondent 
sheriff  to  bring  them  before  a  certain  drcuit 


court  commlssloDer,  to  tbe  end  tbat  they 
ml^t  be  admitted  to  ball. 

Dnrand  &  Carton,  Gold  &  J<rfmson,  and  J. 
M.  Bossell,  for  relators.  George  P.  Brown,  i 
Pros.  Atty.,  for  respondent. 

PER  CURIAM.  A  circuit  court  commis- 
sioner has  power  to  admit  to  ball  a  defendant 
committed  for  trial  upon  a  charge  of  munier 
in  the  first  degree,  except  In  cases  where 
the  proof  is  evident  or  the  presumption 
great  How.  St  |  9479.  In  this  case  the  an- 
swer shows  that  the  commissioner  Is  by  the 
respondent  believed  to  be  disqualified  from 
acting  to  the  premises,  and  thst  respondent 
has  reasonable  grounds  for  snch  belief;  and' 
Inosmudi  as  no  issue  was  asked  to  try  the- 
questlon,  and  there  appearing  to  be  another 
commissioner  and  the  circuit  judge,  both  res- 
idents of  said  county,  by  either  of  whom  It 
will  be  presumed  that  said  relators  may  be 
admitted  to  bail,  this  court  will  leave  re- 
lators to  such  remedy,  and  will  not  toterfere 
to  tbis  case  by  the  discretionary  writ  of  man- 
damus. 


In  re  BEINHEIMEB. 
(Supreme  Conrt  of  lOchlgan.   June  S,  1S88.> 

DlSOHAKOB  OK  HaBEAS  CoRPDS— t^DBSEQCBNT  AR- 
REST. 

Under  How.  St  S  snbd.  1,  (me 

committed  on  ftiUare  to  comply  inth  an  order 
to  give  security  to  keep  tbe  peace,  and  dis- 
charged ou  habeas  corpus  for  a  defect  In  the 
commitment,  may  be  subsequently  arrested  and 
imprisoned  on  a  second  commitment,  in  due- 
form,  iBsued  on  said  order. 

Petition  by  Edward  Retohetmer  for  habeas 
corpus.  Writ  refused. 

T.  P.  Zander  and  L.  B.  Biadt;  (L.  a  HxiMr 
cn,  of  counsel,)  for  petlttouer.  A.  A.  Ellis. 
Atty.  Qen.,  and  B.  A.  Snuw,  Fioa.  Atty.,  Cor 
respondent 

PBB  CUBIAM.  One  committed  t^on  a 
failure  to  comply  with  an  order  to  give  secu- 
rity to  keep  tba  peaces  disdiarged  upon 
habeaa  corpiu  for  a  defect  to  the  commlt- 
moit,  and  subsequently  aneeted  and  Impris- 
oned upon  a  second  commitment,  to  due- 
form,  issued  upon  said  order.  Is  lawfully  im- 
prisoned, o^d  will  not  be  dlsdiarged  upon 
habeas  corpus.  How,  8t  1  8594,  subd.  1.* 

Petitioner  remanded. 


'How.  St.  %  8594,  provides  that  "no  person 
who  has  been  discharged,  by  the  order  of  any 
court  or  officer,  upon  a  hal>eas  corpus  or  cer- 
tiorari issued  pursoant  to  the  provisioM  of  this- 
dtapter,  shall  be  again  Imprisoned,  restraioed. 
or  kept  in  custody  for  the  same  cause;  but  It 
shall  not  be  deemed  the  same  cause  (1)  if  he 
shall  have  been  discharged  from  a  commitment 
on  a  criminal  charge,  and  be  afterwards  com- 
mitted for  the  eame  offense  by  the  legal  ordpr 
or  process  of  the  court  wherein  he  shall  be 
bomid  by  recofmisance  to  appear,  or  In  which 
hp  shall  be  indicted  or  convieted  for  tbe  sams- 
offenscL** 
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TINKER  T.  BOARD  OF  FUBLIO  WOSSB 

Off"  crrr  op  jaokson. 

<SDpreine  Conrt  of  MIehlgBD.    Jane  8,  1888.) 

Ul-XICIFAL    CoKPORATIONd  —  CONSTKL'CTIOX  OP 
C^AKTBK— MaXDAMVS  BT  CoCNOILMAn. 

Under  the  charter  of  the  dty  of  Jiuft- 
mea,  b  member  of  the  common  conncll  cannot, 
hj  mandamas,  compel  his  recognition  as  a 
member  of  the  board  of  public  works,  unless 
hlu  petition  ihows  hbi  electitm  by  a  majotitr  of 
the  common  ooandl,  exdoslTe  of  bis  own  vote. 

Mandamus,  on  the  relation  of  Almerln  M. 
Tinker,  against  the  board  of  public  works 
of  the  city  of  Jackstm.  Writ  denied. 

Relator  applied  for  a  writ  of  mandamus 
to  compel  respondent  to  recognise  him  as  a 
member  of  such  board,  alleging  his  oomlna-- 
tioQ  thereto  by  the  mayor  pnmiant  to  chap- 
to-  25.  |  1,  of  the  charter  of  the  dty  of 
Jac&son,  (Act  414,  Local  Acta  1880.)  and  the 
«onflnimtU>n  of  audi  ncmilnatlon  the  com- 
mon councD,  by  an  afflrmatlve  Tote  of  9  of 
the  16  members  elect 

WUson  &  Cobb,  for  relator.  J.  A  Pailt- 
Inson,  for  respondent 

PBR  CURIAM.  Under  the  charter  of  the 
dty  of  Jackson  a  member  of  the  common 
council  cannot,  by  mandamus,  compel  bis 
recognition  as  a  member  of  the  board  of 
public  works,  when  hla  petition  falls  to 
show  his  election  by  a  vote  of  a  majority 
of  the  common  councLU  exdu^ve  of  bis  own 
TOta 


PEOPLE  T.  ADAMS. 
(So^eme  Gourt  of  Midilgan.    May  81,  1898.) 

LOGAI.  OrnOK  LAW—IyPOKHATIOII  —  Ktidihc»— 

PUXISHMEST. 

1.  An  information  imder  the  local  option 
law,  (lMW»  1889,  No.  207,)  which  alleges  that 
defendant  sold  fermented  cider,  contrary  to  the 
proTisions  of  the  resolution  adopted  by  the 
board  of  supervisors  pursuant  to  such  law, 
snffidently  alleges  that  the  law  has  been  made 
and  ia  operatiTe  in  the  county. 

2.  Since  section  17  of  the  act  makes  a  cer- 
tified transcript  of  the  record  of  the  preamble 
and  remlution  of  the  board  of  supervisors  evi- 
dence that  the  provisions  of  the  act  are  Id  fall 
force  In  the  county,  it  is  unnecessary,  od  a  pros- 
ecution under  the  act,  to  prove  a  promulgation 
^  the  adoption  of  each  preamble  and  resolution. 

3.  Since  the  statute  prohibits  the  sale  of 
fermented  dder,  the  stage  of  fermentation  or 
Its  IntozicatinK  qualities  are  immaterial. 

4.  A  confession  of  guilt  on  a  prosecution 
for  Tiolation  of  the  local  option  law  is  a  "oon- 
iriction,"  within  the  meaning  of  the  statute, 
which  imposes  a  heavier  penal^  on  a  convic- 
tion for  a  second  offense;  and  sodi  penalty  is 
properly  Imposed  for  the  second  offense,  though 
the  judgment  and  seutenoe  for  the  first  offense 
may  have  been  void  for  noDCompllance  with  the 
statot*. 

Appeal  £rom  drcuSt  court.  Van  Buren  coim- 
ty;  OeoTse  li.  Budc,  Judge. 

Irving  Adams  was  conyleted  for  selling 
fermented  dder,  in  violation  of  Hie  local 
optton  law,  (Lam  1889,  No.  207J  and  ap- 
.peals.  Aflbrmed. 


Mllla,  O^m  A  OaTananeb  for  qipeUant 
A.  A.  Ellis.  Atty.  Geo.,  and  Lincoln  H.  Tl* 
toM,  Pros.  At^.,  Cor  the  People^ 

HcORATH,  J.  Bevondent  was  conTict- 
ed  for  adllng  fermented  dder,  omirary  to 
the  provisions  of  a  reeolntlon  adopted 
the  board  of  aapcrriBors  of  the  county  at 
Van  Buren  In  pursoanoe  of  ttw  pnviWms  of 
Act  No.  207  of  the  Laws  of  18(W,  and  con- 
trary to  the  proTialtHis  ot  said  act  The  in- 
formation Is  good.  The  aUegathm  that  the 
sale  was  contrary  to  the  proTlstons  of  the 
rescAution  adt^ted  by  the  board  of  super- 
Tlsots  pursoant  to  the  proirfaiiau  <kC  the  act 
la  a  aullldent  auction  tAat  the  act  bad 
been  made,  and  Is  operative.  It  is  not  usual- 
ly necessary  In  an  information.  In  referring 
to  a  statute,  to  allege  that  the  statute  has 
taken  effect,  or  has  become  or  still  la  oper^ 
atlve,  and  the  reference  in  Uie  present  case  is 
of  the  same  nature.  It  Is  imnecessaiy  to 
prove  the  promulgation  of  the  adoption  of 
the  preamble  and  ie6<dutlon.  Section  17  o£ 
the  act  makes  a  certified  transolpt  of  tlie 
record  ot  the  preamble  and  resolution  evi- 
dence that  the  provisions  of  the  act  ore  tu 
foil  force.  Tba  Jury  were  properly  Instruct- 
ed that,  if  the  dder  sold  was  fermented, 
the  deponent  should  be  ccmvlcted.  The  stat- 
ute problUta  the  sale  of  fermented  dder, 
and  furcdoses  inquiry  as  to  whether  dder 
which  Is  fermented  Is  intoxicating,  whatever 
the  stage  of  fermentation.  The  sale  was 
In  December,  and  the  prot^  tended  to  ahow 
that  the  dder  was  fennaited.  To  prove  the 
former  conviction,  the  Judgment  was  Intro- 
duced, wlddi  Showed  that,  upon  a  plea  of 
guilty,  respoudrat  had  been  ordered  to  pay 
a  fine  ot  flOO,  luid  costs  In  flie  mm  of  ^26, 
and,  in  default  of  payment  <tf  said  sams,  to 
be  confined  In  the  common  Jail  until  sodi 
fine  and  costs  were  pakL  It  Is  Insisted  that 
the  sentence  la  void,  nndor  BrowntniOge  v. 
People,  88  Hicb.  731,  and  Fei^to  v.  GamA, 
44  MidL  871,  6  N.  W.  Rep.  S71.  Act  Mo. 
207  proTidea  that,  "for  the  second  and  every 
subsequent  offense  so  committed,  he  jOiall, 
upon  conviction  thereof;"  etc  Conceding  the 
Invalidity  of  the  sentence,  and  Oat  under 
this  statute  a  conviction  of  the  first  (t^tense 
must  be  diown,  the  former  conviction  stands 
unreversed.  The  convlctltni  Is  the  finding  ot 
gnllt  1  Bish.  Grim.  Iaw,  I  968;  Stevens 
V.  People.  1  Bill,  (N.T.>26t;  State  v.  Volmer, 
6  Kan.  8T9;  Naaon  v.  Staptea,  48  Ma  123; 
Com.  V.  Lockwood,  109  Biass.  S2S.  As  Is 
said  Gkay,  In  Gom.  v.  Lockwood,  "the 
ordinary  legal  meaning  of  'oonvlcticai,'  when 
raed  to  deslffuto  a  partlcnlar  stage  ot  a 
ctlmUial  prosecution  trlatte  1^  a  Jury,  Is  the 
eonfcsslop  at  flie  accused  In  cqfea  eourt,  or 
the  verdict  returned  against  him  by  flie 
Jniy,  whiofa  ascertaluB  and  pobDshes  the 
Ihct  of  his  guUt,  while  ludgmoit'  or  *sen- 
tenee*  is  the  antrtqtrlato  wtntf  to  denote  Uie 
action  of  the  court  before  which  the  trial  ta 
had,  declaring  tlie  consequences  to  ttM  eaor- 
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Vict  of  the  fliet  flitn  aacertatued."  It  te  the 
declaratlim  of  cMueqnsnoes,  onlj,  tbat  la 
bad;  bat  there  la  no  rerersal,  the  omTlcttoa 
otanda  aa  evldaiice  of  tue  fact,  and  the  stat- 
ute Is  aatlafled.  The  preaent  caae  la  heze  on 
^peal  'from  a  Jodgment  of  convlctlui.  That 
judgment  la  affirmed,  and  the  oonrt  bdow  la 
directed  to  proceed  to  aeateneeb  TbB  other 
Justices  concmxed. 


CHICAGO  &  N.  W.  BT.  CO.  t.  CITT  OP 
CLINTON  et  al. 
(Skipreme  Goart  of  Iowa.  Mar  17, 1893.) 

BouRDAXT  BaTwsn  Btatss— Ca&mnL  or  Ritsr 
—Taxation. 
A  rattiDsd  bridge  aerou  the  MlBsiadppi 
rim  between  Iowa  and  IlUnoii  was  cou«truct- 
ed  across  a  ch&nnel  of  the  river  to  an  isl&ad, 
and  tbence  across  another  channel  to  the  othv 
shore.  The  Island  was  permanent,  and  not  a 
sbiftiaK  sandbar.  The  cbanael  on  the  west  aide 
of  the  Island,  between  it  and  the  Iowa  shore, 
was  the  nAin  chaonel,  haviDg  greater  depth  of 
water,  and  being  tbe  one  generally  used  for 
nrnvlgatlon.  BMi  tiiat  such  channel  was  the 
boundary  line  .between  the  states  for  the  pur- 

EtHes  or  toxatioB.  State  of  Iowa  t.  State  of 
llnois,  13  Sup.  Ct  R^.  239,  followed. 

Appeal  from  district  court,  GUnton  coonty; 
A.  Howat,  Judge. 

This  is  an  appeal  by  the  plaintiff  from  an 
order  of  tbe  district  court  affirming  an  as- 
sessment for  taxation  upon  the  plaintiff's  rail- 
road bridge  across  the  Mlaalaslp^  rirer  at  the 
cl^  of  CUntfHL 

B.  8.  Bailey  and  A.  P.  Barker,  fw  aniellant. 
0.  W.  Chase  and  Geo,  B.  Phelps,  for  appel- 
lees. 

BOTHROCK,  J.  It  la  conceded  by  ttie  ap- 
pelant that  the  part  of  the  said  bridge  whldx 
la  altnated  In  tfaia  state  la  subject  to  taxa- 
tion by  the  dly  of  GUnton.  Bat  It  Is  cdaimed 
tbat  the  board  of  eanaUsatlon  assessed  not 
only  tbat  part  of  the  taldge  dtoated  In  tUa 
state,  bat  also  part  of  tbe  stmctnre  located 
In  tbe  adjfrfnlnc  atate  of  Illinois.  The  cause 
was  sabmitted  to  the  coort  bdow  upon  the 
following  atlpnlatlon:  "It  la  herein  sCLpolat- 
ed  and  agreed  that  the  only  qneetion  to  be 
tried  and  determined  on  tUa  appeal  la  at 
which  point  In  the  Mlarisrip^  river  where 
the  plalntUTa  raUvay  bridge  crosses  the  same 
la  tbe  middle  or  main  diannel  itf  aald  rlr&e, 
and.  If  It  is  detomlned  that  said  middle  of 
the  main  diannel  of  said  river  Is  the  middle 
of  the  channel  betwem  the  Iowa  abore  and 
the  west  bank  of  Little  Rock  island,  then  the 
order  or  reacdntlon  paaaed  by  aald  defend- 
snt  ^^■■"ghig  theaaseasment  of  aald  plalntUTa 
railway  bridge  from  91G.000  to  920.000  aball 
be  set  aside,  and  the  assessment  shall  stand 
as  It  waa  before  aald  change  was  made,  to 
wit,  at  VlIMXm;  bat  If ,  on  the  oontnxy,  It 
shaU  be  held  and  decided  that  aald  middle 
of  the  main  diannel  of  sold  river  lies  east  of 
the  middle  of  the  diaimel  of  said  river  be- 
tween said  Iowa  shore  and  the  said  little  Rock 


Island,  then  aiUd  assessment  diall  stand  at 
$20,00a  The  bridge  In  aoestlim  la  located  op- 
postte  to  the  dty  of  GUnton.  It  la  constructed 
ocroaa  a  ^h^ww*!  of  the  riverto  little  Rock  Is- 
land, and  across  the  Idond  to  another  channel, 
and  acroaa  that  to  the  mainland  In  the  state  of 
XUlnola  little  Rock  Island  la  a  pormanent 
Island,  and  not  shifting  and  variable,  IDce 
sandbars  bi  the  river.  It  Is  weU  defined,  and 
contains  aboat  40  acres  of  land.  It  Is  shown 
by  the  evidence  beyond  all  questlim  that 
the  channel  <m  the  west  side  of  flie  Island  Is 
the  main  channeL  It  has  a  greater  depth  of 
water  than  the  east  channel,  and  is  the  one 
generally  used  for  the  purposes  of  navlgatlcm. 
The  rules  adopted  by  this  court  and  tbe  so* 
preme  court  of  nilnois  in  reference  to  the 
boundary  lines  of  the  respective  states  are 
not  In  accord.  See  DtmUeUi  &  D.  Brld;:e 
Go.  V.  Goonty  of  Dubaqae^  fiS  Iowa,  STiS, 
8  N.  W.  Rep.  448,  and  Buttomth  v.  Bri-b^ 
Go^  123  HL  685,  17  N.  B.  Rep.  430i  By 
reason  oC  thla  conflict  of  views  an  aiTtlim 
waa  brought  hy  the  state  of  Iowa  against 
the  state  of  minots  to  determine  the  bonndr 
aiy  line  between  the  two  states  along  the 
course  of  the  HIsslaBlpiA  river,  niat  caas 
has  recently  been  determined  1^  flie  so- 
preme  court  <a  the  United  States,  and  It  Is 
held  by  tbat  court  that  the  boundaiy  line  Is 
the  middle  of  the  main  navigable  chanod. 
or  channd  most  used,  and  not  the  middle 
of  the  great  bed  of  the  stroam,  as  defined 
by  the  banks  of  the  river.  See  State  of  Iowa 
V.  State  of  Illinois,  iS  Sup.  Ct  Rep.  SOft. 
This  determination  of  tbe  qnettlon  Is 
authoritative,  and  must  be  ftdlowed,  and 
tba  result  is  that  the  middle  of  the  channd 
between  the  Iowa  shore  ana  flie  west  bank 
of  Titfle  Rock  laland  Is  Oie  true  boundary 
line  for  ttie  pnrpoaea  at  tautlon  and  other 
governmental  purposes.  As  the  district 
court  found  the  line  to  be  east  of  that 
tbe  Jndgmmit  la  reversed. 


PEREGOT  et  al.  v.  WHEELER  et  aL 
(Supreme  Court  of  Iowa.   May  22,  1893.) 

RkVIBW  on  ArPBAL~OBJBOTIONS  KOT  RAISED  BS- 

Low— Instrdctjons  —  Uabhlbss  Eruob— Ques- 
tion KB  JuHT  — CmvBssioH  —  What  Comsti- 

TOTSS. 

1.  An  objection  to  a  petition  for  alleged  in- 
sufficiency, not  presented  by  any  pleading  nor 
by  motion  In  arrest  of  Judgment,  wiU  not  be 
eonsidered  on  appeal. 

2.  Under  Code,  f  2846,  providing  thst  one 
prayer  for  Judgment  may  inclode  a  sum  based 
on  all  accounts  looking  to  a  money  remedy,  it  fs 
not  necessary  that  each  count  in  a  petition  in  a 
suit  on  account  contain  a  prayer  fen-  Judgment 

S.  An  tDStmcttoa  imposing  on  the  success- 
fnl  party  to  an  a<>tioa  the  burden  of  proviae 
more  than  he  should  have  been  required,  though 
erroneous,  is  error  without  pr^udice  to  appel- 
lant, and  furnishes  no  ground  for  reversal. 

4.  Where  there  is  any  evideuoe  to  support 
on  issue  of  fact  It  most  be  submitted  to  the 
Jury. 

5.  In  an  action  by  Junior  mturtgagees  to  re- 
cover of  senior  mortgagees  of  the  same  diatids 
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the  Tftlap  tberwt  In  excess  of  the  senior  mort- 

gafttf  debt,  it  appeared  that  defeodants  were 
periiiiiied  to  remove  the  propert7  from  the  state 
to  «t?ll  it  to  aatisfy  the  mortgages;  that  they 
removed  it,  and  used  it  in  opeaing  and  rannLoK 
a  saloon  for  themselves;  that  they  intended  to 
opon  the  saloon  when  ttiey  removed  the  proper- 
ty, and  coucealed  their  purpose  from  the  other 
parties  interested  in  such  property.  Btid  to 
show  a  couversion. 

Appeal  from  diatrict  court,  Pottawattamie 
eounty;  N.  W.  Macy,  Judge. 

Action  to  recover  the  value  of  certain 
peraixuil  property  In  excess  of  the  amount 
of  a  mortgage  thereon  owned  by  defendants. 
There  was  a.  trial  by  Jury,  and  a  vei-dict  and 
Jodguirat  for  plaintiff H.  The  defendants  ap- 
peoL 

Sims  &  Balnbridge,  for  appellants.  Flick* 
Inger  Bros.,  for  appellees., 

ROBINSON,  a  J.  Dnrtnff  the  latter  part 
of  the  year  ISBO,  Jacob  Kmstdorf,  and  Kate, 
his  wife,  were  oigaged  in  keephig  a  chup- 
honae  and  saloon  in  the  dty  of  Council 
Blumi  The  budneas  waa  canled  on  ht  the 
name  of  the  wife.  In  July  uf  that  year  she 
gave  to  defuidants  a  mortgage  on  all  the 
chattel  property,  iudndlng  ttxtures,  used  in 
the  boaiuess,  to  secure  two  notes  f6r  the 
a^regata  auioont  of  9887.  On  the  10th  day 
of  January,  1887,  Bmstdcfff  and  his  wife 
gave  to  plaintiffs  a  chattel  mortgage  on  the 
same  property  to  secure  a  note  to  them  for 
9273.62,  and  on  the  next  day  the  mortgagors 
gave  to  Sdmeider  &  Bedc  a  third  mortgage 
on  the  property  to  secure  a  note  for  $212.3(L 
The  budness  ww  closed  at  about  the  time 
the  lost  two  mortgages  were  given,  and  de- 
fendants took  possession  of  the  mortgaged 
property,  retslned  and  disposed  of  a  pwtlon 
of  it  in  Goundl  Bluffs,  and  tocAt  tlie  re- 
mainder to  Lincoln,  Neb.  The  plaintiffs  own 
tbo  note  and  mortgage  orl^nally  given  ro 
them,  and  claim  to  own,  as  asdgnees,  the 
note  and  mortgage  to  Bciinelder  &  Beck, 
and  the  Interest  h^  by  Ei-ustdorf,  subject 
to  the  three  mortgages  described.  They  al< 
lege  in  the  first  count  of  their  [wtltlon  that 
defaodants,  In  cmulderation  at  bdng  per- 
mitted to  take  possession  of  the  mortgaged 
property  and  remove  It  to  Uncf^  wmued 
and  agreed  to  pay  the  Indebtedneaa  secured 
by  the  second  and  third  mortgages,  and  to 
account  to  Gmstdorf  for  all  money  received 
In  ecceas  of  the  mort^ige  Uoos,  and  that 
they  sold  the  property  for  the  sum  of  92,000. 
In  the  second  count  plaintiffs  allege  that  de- 
fmdants,  without  authority  so  to  do,  wrong- 
fully converted  the  mortgaged  property  to 
tludr  own  use.  Hie  d^endonts  admit  that 
a  Terbal  agreement  was  made  by  them, 
the  holders  of  the  Junior  mortgages,  and  the 
mnrtgn;!ora  for  the  removal  of  the  property 
from  Council  Bluffs,  and  aver  tbat  they 
were  to  dispose  of  it,  and,  if  they  should 
realise  more  than  sufficient  to  pay  ^etr 
clniiD.  after  deducting  the  necessary  ex- 


penses of  XCTiovbiir  and  dlsposhig  of  it. 
they  were  to  pay  the  surplus  to  plalntlt& 
and  Schneider  &  Beck,  to  be  by  them  divided 
as  they  should  agree.  They  further  aver  that 
they  disposed  of  the  property,  but  did  not 
realise  enough  therefrom  to  pay  the  amount 
of  the  mortgage  Indebtedness  due  them. 
The  verdict  in  favor  of  plaintiffs  was  re- 
turned <m  the  Sth  day  of  October,  1891,  for 
9T1O.05,  and  Judgmrait  was  rendered  in  tli^ 
favor  for  that  amount. 

1.  The  appellanta  ctrntoid  that  the  first 
count  of  the  iwtltion  wo^  insuffldwt.  because 
It  contains  no  allegation  of  indebtedness  nor 
prayer  for  Judgment  The  objection  thus 
made  was  not  presoited  1^  any  pleading, 
nor  by  a  modon  In  arrest  of  Judgment,  and 
we  do  not  tUnk  It  Is  well  founded.  The 
first  count  sufficiently  alleges  an  indebtedness 
In  the  sum  of  91300,  and  at  the  close  of 
the  second  count  Judgment  is  demanded  for 
that  amount  Subdivision  5.  i  2a4B,  of  the 
Code  provides  that  "one  prayer  for  Judgm^t 
may  include  a  sum  based  on  all  counts  look- 
ing to  a  money  remedy."  The  demand  for 
Judgment  was  sufficient  to  sustain  an  allow- 
ance Ki  ^tber  count 

2.  Tile  third  paragraph  of  the  diarge  to 
the  Jury  Is  as  follows:  "Jt  you  find,  from  a 
fair  pretwuderance  of  the  testimony,  that 
the  defendants  undertook  and  agreed  with 
the  plaintiffs,  Schneider  &  Beck,  and  Ernst- 
durf  and  wife  to  pay  and  discharge  the  in- 
debtedness to  plaintiffs  and  said  Schneider 
&  Bcek,  without  condition  or  reservation.  In 
consideration  for  the  right  and  privilege 
granted  to  said  defendants  to  take  possession 
and  dispose  of  the  property  covered  by  B:ild 
moitKHKes,  divested  of  the  liens  thereon, 
and  freed  from  the  rights  of  said  Erustdorf 
and  wife  therein,  and,  In  addition  thereto, 
to  pay  to  snld  Eiiistdorf  and  wife  any  sur- 
plus tXivfy  should  receive  over  and  above  the 
lien  thereon,  then,  and  In  that  event,  that 
would  cotistJtute  an  enforceable  contract, 
and  the  defendants  would  be  bound  there- 
by; and  if  you  further  find  that  tlu  dtfead. 
ants  took  poueuion  of  said  proper^  vnder 
and  bjf  virtue  of  oueh  contract,  and  told  and 
eonverled  the  tame  to  their  own  urn  and 
ben^,  then  the  d^fendante  would  be  Uabte 
for  fA«  amount  of  the  indebtednene  to  the 
plainliffe  and  eaid  Schneider  A  Berk,  and 
for  anjf  eurphu  ef  the  priee  reeeieed  or 
value  of  the  properttf,  if  any,  eonvertedf  over 
and  above  the  lien*  on  said  property;  and 
the  plaintlffk  will  be  entitled  to  recover  the 
amount  they  have  shown  a  rii^t  to  recover 
by  a  fair  pn^randenmce  ot  tbio  evidence,  as 
hereinafter  explained  and  set  fortii."  The 
appdlants  complain  «f  the  portitMi  ^  the 
paragraph  whldi  we  have  Italldaed.  It  Is 
undoubtedly  true  that  It  Is  erroneous.  In  re- 
qulriiv  pro<^  of  a  conversion  of  the  property 
by  defendants.  In  addition  to  proof  of  an 
unconditional  agreement  on  their  part  to 
pay  plalntUta  and  Schndder  &  Beck  the  in- 
debtedness due  them  and  to  Erustdorf  and 
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wife,  the  surplus,  If  any,  remaining  after  the 
piiyment  of  the  three  mortgages,  to  entitle 
pliiinUffs  to  recover,  but  defendants  cannot 
Imve  been  prejudiced  by  the  error.  It  Im- 
posed upon  plaintUFs  the  burden  of  proving 
tnoi*e  than  should  have  been  required  of 
them,  and  of  ttiat  defendantB  IwTe  no  reawm 
to  complain. 

8.  The  court  charged  the  Jury  that.  If  de- 
fendants converted  the  property  to  their 
own  use,  they  would  be  liable  for  its  reason- 
able market  value  at  the  time  and  place  of 
its  conversion,  with  6  per  cent  Interest 
thereon  from  that  time.  It  also  charged 
them  that  "defendants  should  be  allowed  all 
the  costs  and  expenses  Incurred  by  them  In 
good  faith  in  disposing  of  the  property,  and 
In  getting  returns  therefrom."  Appellants 
contend  that  there  is  a  ccmflict  between  these 
portions  of  the  charge.  The  thought  of  the 
charge  seems  to  be  that  defendants  should 
be  allowed  for  the  costs  and  expenses  lu- 
curred  by  them  to  good  faith  in  carrying 
out  th^r  agreement,  even  though  they  did 
convert  the  property,  or  a  i>ortioa  of  it,  to 
their  own  use.  That  is  made  manifest  by  a 
portion  of  the  charge  following  that  last 
quoted,  which  is  as  follows:  "If  the  con- 
tract is  OS  claimed  by  defendants,  so  long 
as  they  acted  in  good  faith,  and  within  the 
terms  and  conditions  of  the  contract,  th^ 
are  protected,  but  if  they  acted  In  bad 
faith,  and  went  beyond  the  terms  and  con- 
ditions of  the  contract,  then  they  are  to  be 
held  to  account,  aa  I  have  stated."  But 
conceding,  for  the  purposes  of  this  case, 
that  there  was  error  as  claimed,  it  tended 
to  the  benefit  of  defendants  by  increa^ng 
their  allowance  for  costs  and  expenses,  and 
was  not  in  any  manner  prejudicial  to  them. 

4.  It  is  contended  that  the  court  erred  In 
submitting  to  the  Jury  any  question  in  r^rd 
to  the  agreement  pleaded  in  the  first  count, 
for  the  alleged  reason  that  there  was  no  evi- 
dence of  such  an  agreement.  Although  much 
of  the  evidence  offered  piaintifCs  tended 
to  show  a  conversion  of  the  property,  yet 
some  of  It  tended  to  prove  the  agreement 
pleaded,  and  the  court  properly  submitted  to 
the  Jury  the  question  whether  it  was  made. 

6.  The  appellants  insist  that  there  was  no 
evidence  of  the  conversion  of  the  property  in 
question;  hence  that  the  court  erroneously 
charged  the  JU17  in  regard  to  a  convendon, 
and  that  the  verdict  is  not  supported  by  the 
evidence.  Their  theory  la  that  the  second 
and  third  mortgnges  were  released  before  the 
property  was  removed  from  Council  Blu£(s; 
bence  that  there  could  not  have  been  a  con- 
version of  It  In  our  opinion  the  Jury  would 
not  (mly  have  been  JustUicd  In  tinding  that  the 
mortgages  were  not  released,  but  any  other 
finding  would  have  been  contrary  to  the  pre- 
ponderance of  the  evidmca  Permission  was 
given  to  the  defendants  to  remove  the  prop- 
erty to  Lincoln,  but  such  removal  was  to  be 
for  iho  puxpoM  of  wUliis  the  pn^erty  to 


procure  the  means  with  which  to  satisfy 
the  mortgages.  A  sale  made  for  that  pur- 
pose, under  the  agreem«it  of  the  parties  in 
Interest,  would  have  had  the  effect  to  re- 
lease the  mortgages;  but  the  evidence  shows 
no  intent  on  the  part  of  plaintiffs  or 
Schneider  &  Beck  to  release  their  respective 
mortgages  until  such  a  sale  should  be  made. 
Only  a  part  of  the  mortgaged  property  wus 
removed  to  Lincoln.  I'^at  portion  used  in 
the  chophouse  department  of  the  business 
carried  on  by  Emstdorf  and  wife,  amuuuiing 
to  about  $420  in  value,  was  sold  in  Council 
Bluffs.  There  la  testimony  to  the  effect  that 
liquors,  dgurs,  potatoes,  eggs,  and  canned 
goods,  to  the  value  of  about  $250  were 
taken  by  defendants,  and  kept  in  Council 
Bluffs,  and  also  a  small  sum  of  money-,  and 
that  the  property  used  In  the  saloon  part  of 
the  business,  of  the  value  of  about  $1,500, 
was  taken  to  Lincoln.  Tliere  is  conflict  in 
the  evidence  in  regard  to  the  purpose  of  de- 
fendants In  removing  the  saloon  property 
from  Council  Bluffs.  The  fact  is  they  used 
it  to  open  a  saloon  in  Lincoln,  which  they  ran 
for  seven  months,  and  which  was  continued 
to  be  run  in  their  name  for  five  mouths 
longer.  They  claim  that  they  opened  it  for 
the  purpose  of  selling  the  proi>erty,  and  that 
they  sold  It  at  the  end  of  seven  months. 
They  seek  to  have  allowed,  as  expenses  in- 
curred in  selling  the  property,  the  cost  of 
fitting  up  the  saloon  and  a  license  to  run  it 
The  evidence  shows  that  they  intended  to 
open  the  saloon  when  they  removed  the 
property  from  Council  Bluffs,  but  that  they 
concealed  tht^  purpose  from  the  other  per- 
sons Interested,  notwithstanding  their  claim 
that  the  saloon  was  opened  to  effect  a  sale 
of  the  property.  They  sold  the  property,  in- 
cluding some  additions  they  had  made,  for 
$1,800,  received  $300  in  money,  and  a  chatr 
tel  mortgage  on  the  propertj^  luid  a  real- 
estate  mortgage  on  property  In  this  state  to 
secure  the  remainder.  They  claim  that  a 
part  of  the  price  received  was  for  the  un- 
expired part  of  the  license,  which  cost  $1,000 
for  one  year,  and  that  they  did  not  realize 
the  full  amount  secured  by  the  mortgages 
which  were  given  to  them.  But  we  are  s:it- 
isfied  that,  whether  the  Jury  found  in  furor 
of  plaintiffs  on  the  first  or  second  count  of 
the  petition,  the  amount  of  their  recovery  la 
not  excessive.  The  Jury  might  have  found 
that  the  agreement  pleaded  In  the  first  count 
was  made,  or  that  defoidants  converted  the 
property  to  their  own  use,  as  charged  in 
second  count  It  is  shown  that  plaintiffs  are 
entitled  to  recover  for  the  Interests  con- 
ferred upon  Schneider  &  Beck  and  that  re- 
tained by  the  mortgagors,  as  well  as  the 
amount  of  the  claim  secured  by  the  mort- 
gage to  them.  In  our  opinion  the  verdict 
WHS  fully  sustained  by  the  evidence.  The 
conclusions  announced  dispose  of  all  material 
questions  in  the  case.  The  Judgment  of  the 
district  court  Is  alfinued. 
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LOTHIAN  T.  LOTHIAN  at  aL 
(Supreme  Oonrt  of  Iowa.  May  20^  18DS.) 
Thial  by  Jury— Waivkh  of  Kiout  to— Paymisit 
— Evipb:(ck. 

1.  ^\Tiere  a  part7  stntes  In  open  conrt  that 
ft  in  immaterial  to  him  whether  the  case  i»  tried 
as  a  proceeding  at  law,  or  In  equity,  merely  dl- 
ri>ctine  a  triul  ns  in  eqnity  ia  not  a  denial  of  a 
trial  \}j  iuey,  as  it  was  his  duty  to  demand  snch 
trial,  if  he  wished  it. 

2.  As  attorneys  for  plaintiff,  defendants  re- 
covered a  judgment,  which  was  paid  io  drafts, 
auii  nt  Ilicir  request  piniutiff  iiidoriWKl  the  drafts 
at  a  bank,  defenilaiitR  rpecivinc  therefor  a  cer- 
tiSonte  of  deposit  of  f2,000.  which  they  claimed 
as  for  Berricea.  In  proceedinpa  to  recover  the 
amount  so  deposited,  it  appeared  that  plaintiff 
was  a  woman  75  years  of  age:  and  slie  testi- 
fied that  she  thouffht  the  ¥2.000  was  deposited 
for  her.  and  that  she  indorsed  whatever  checks 
were  presented  to  her  by  defendants  becaase 
abe  "bad  nobody  else  to  trust."  Held  that, 
thouxrh  there  was  some  evidence  that  the  cer- 
tificate was  given  to  defendants  as  payment. 
It  failed  to  show  that  plaintiff,  ondarstandingly. 
consented  to  It. 

Appeal  from  district  court.  Linn  county; 
J.  H.  Preston,  Jndse. 

The  plaintiff  and  tbe  defendant  Daniel 
Lotblan  were  husliand  and  wife.  On  tbe  7tb 
day  of  January,  1880.  ttiey  were  divorced  )3/y 
a  decree  of  tbe  Linn  district  cotut,  on  tbe 
petition  OS  the  plaintiff.  Permanent  alimony 
was  allowed,  conalstlns  of  certain  real  es- 
tate, and  a  money  Judgment  was  render- 
ed for  W^JOOO.  The  defendants  Davis  ft 
▼<»ls  woe  attorneys  for  the  idalntlfl  In 
the  action,  nie  jndgmmt  of  17,000  wm 
paid  1^  tbe  dtfendant  Lothian.  This  ts 
a  summary  prooeedlnff  In  that  action 
against  said  Davis  &  Voria,  in  which  the 
^ointlff  sou^t,  by  motion,  to  have  an  order 
on  hCT  said  attcwney%  reqnlriDK  them  to  pay 
to  her,  or  into  cmurt  for  her  use,  a  balance 
of  92,000  whidk  she  alleged  they  collected, 
and  which  they  neglect  and  refuse  to  pay 
OTcr  to  iMT.  The  motion  was  heard  by  tbe 
oonrt,  and  It  was  found  that  Davis  &  Torls 
tmd  In  thdr  possesriwi,  as  the  proceeds  of 
the  coltectlon  of  the  Judgment  and  decree 
for  alimony  In  tiie  cause,  the  sum  of  $2,000, 
and  that  they  are  entitled  to  retain  $1,000 
as  their  fees.  An  order  was  made  that  sold 
attorneys  pay  to  the  plaintiff  the  sum  of 
fl.OOO  within  30  days.  From  this  order  the 
defendants  Davis  &  Vorla  appeaL 

J.  W.  JanriaoD  and  BMui  &  Orodrar,  for 
appcUantSu  H.  P.  Smith  and  Wm.  Q. 
Thompson,  for  appdiee. 

ROTHROGK,  J.  The  maniSon  of  fact  Inr 
volved  on  the  bearing  of  flie  motion  was 
whether  ttie  defendants  were  entitled  to  re- 
tain the -92,000  in  controversy  as  compenaa- 
tton  fOr  legnl  services  In  connection  with  Oie 
separation  of  the  plaintiff  and  her  husband, 
aad  tbe  proenilng  of  a  decree  of  divorce  and 
Jndgaent  for  alimony.  The  court  heard  the 
notion  as  a  proceeding  In  equl^.  Counsd 
tat  defendants  insist  that  It  should  have  bem 
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tried  as  11U  Issue  at  law.  and  that  to  deny  a 
trial  by  Jury,  as  in  a  law  action,  is  contTHry 
to  the  constitution  of  this  state.  Oar  exaiU' 
Inatlon  of  tbe  record  leads  us  to  tbe  conclu- 
sion that  no  such  questloa  was  made  in  the 
district  court.  The  followiug  Is  a  copy  of 
P^rt  of  the  blU  of  exceptions:  "When  the 
cause  was  called  for  trial,  the  plaintiff  in- 
sisted the  case  should  be  tried  and  the  evi- 
dence taken  as  a  proceeding  and  trial  In 
equity,  and  the  defendants  Davis  &  Voris 
insisted  it  should  be  tried  as  a  special  pro- 
ceeding at  law;  but  said  Davis  &  Voris 
stated  in  open  court  it  was  immaterial  to 
them  which  way  the  court  ordered  it  tried, 
but  did  not  consent  to  its  being  tried  as  an 
equity  case.  Thereupon  It  was  ordered  by 
tbe  court  that  It  should  be  tried  as  an  equity 
proceeding,  to  which  order  and  ruling  of  tho 
court  the  defendants  Davis  &  Voris  duly  ex- 
cepted." The  defendants  did  not  at  any  time 
demand  that  a  Jury  be  impaneled  to  try  the 
issue,  and,  after  expressing  themselves  as 
indifferent  whether  the  trial  should  be  at  law 
or  In  eqtilty,  the  mere  general  exception  to 
the  ruling  of  the  court  can  give  them  no 
standing  on  that  question  In  this  court.  If  It 
were  desirable  that  the  question  nf  the  con- 
stltutlonnllty  of  the  mode  of  trial  should  be 
tested,  there  should  have  been  uo  equlvocii- 
tlon  about  it  There  should  have  been  a  de- 
mand that  the  Issue  be  tried  as  at  law,  and  a 
Jury  should  have  been  demanded.  It  ts  pro- 
vided by  section  2910  of  the  Code  tliat  "the 
motion  shall  be  heard  and  determined  with- 
out written  pleadings,  and  judgment  given 
according  to  law  and  the  rules  of  equity." 
Whether  this  Is  to  be  understood  as  mean- 
ing that  the  proceeding  or  form  of  the  bear- 
ing shall  be  OS  in  a  case  In  equity,  we  need 
not  determine.  If  we  were  to  pass  upou 
tliHt  question  our  holding  would  be  vulner- 
able to  the  objection  that  it  was  a  ruling  on 
a  question  not  presented  by  the  record. 

2.  tt  is  not  disputed  that  tlie  defendants 
received  $2,000  of  the  $7,000  money  Judg- 
ment awarded  to  the  plaintiff  as  alimony.  It 
is  claimed  that  this  was  no  more  than  reason- 
able compensation  for  the  services  rendered. 
Hvidence  was  takra  upon  this  question,  and 
tlie  testimony  of  the  ^tnesses  Is  In  conflict 
It  is  not  our  purpose  to  set  out  the  evld«ic& 
A  csxefnl  examination  of  the  wh(de  record 
leads  ns  to  tbe  condudon  tliat  the  $1,000 
allowed  by  the  district  conrt  is  ample  com- 
pensation fbr  all  tlie  professional  services 
ivndered  by  the  defendants  for  the  ^aintlff. 

3.  It  is  further  dalmed  that  the  sum  of 
$2,000  was  specially  agreed  npon  tha 
plaintiff  and  the  defendants  as  the  proper 
compensation,  and  that  the  plaintiff  actually 
paid  the  defendants  that  amount  There  is 
evidence  to  that  effect  But  vihea  all  the 
facts  and  circumstances  disclosed  In  evidence 
are  taken  into  contideratlon,  we  do  not 
ttiink  any  binding  contract  was  made.  Our 
conclusion  is  that  the  minds  of  the  parties 
never  met  on  that  proposition.  The  Judg- 
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ment  was  paid  Into  court  In  the  form  of 
bnnk  drafts  payable  to  the  order  of  Mrs. 
r^thlan.  The  d^endants  went  to  the  clerk's 
ofllce.  and  receipted  for  the  amount  of  the 
drafts  in  the  jadgment  docket,  and  took  the 
drafts  Into  their  iMSsession.  The  whole  Judg- 
ment was  not  paid  at  one  time.  The  first 
payment  consisted  of  two  drafts,— one  for 
$3,000.  and  the  other  for  $2,500.  When  Mrs. 
Lothian  called  at  the  office  of  the  defend- 
ants, one  of  the  defendants  produced  the 
drafts,  and  went  with  the  plaintiff  to  a 
bank.  The  plaintiff  indorsed  the  drafts. 
They  were  passed  In  to  the  banker,  and  a 
certlflcate  of  deposit  was  Issued  to  the  de- 
fendants for  the  $2,000  In  controversy.  It  Is 
true  there  Is  evidence  that  the  plaintiff  con- 
sented to  this  arrangement  But  there  Is 
evidence  that  she  did  not  consent  She  testi- 
fied that  she  thought  that  the  $2,000  was  de- 
posited "to  her  call;"  that  she  Indorsed 
whatever  checks  were  presented  to  her  by 
the  defendants,  because  she  "had  nobody  else 
to  trust**  The  plaintiff  is  now  about  75  years 
of  age.  It  appears  from  the  petition  for  di- 
vorce and  alimony  filed  by  the  defendants 
that  she  was  married  to  Daniel  Lothian  fn 
the  year  1S36,  and  that  they  lived  and  co- 
habited together  until  1889,  when  the  hus- 
band abandoned  her,  and  lived  In  adultery 
with  another  woman.  It  further  appears  in 
^e  evidence  that  all  of  the  children  of  the 
marriage  are  dead.  In  this  time  of  her  trial 
the  plaintiff  did  not  want  a  divorce.  She 
wanted  to  compel  the  husband  to  pay  ali- 
mony, which  she  thought  would  Induce  him 
to  return  to  her.  and  be  faithful  to  his  mar- 
riage TOWS.  It  is  no  doubt  true  that  she  was 
ready  and  willing  to  do  anything  that  she 
was  advised  to  do  by  her  attorneys.  There 
was  no  defense  to  the  action.  The  charge 
cf  adultery  was  confessed  by  a  default.  In 
view  of  all  these,  and  many  other  considera- 
tions that  might  be  named,  not  the  least 
important  of  which  Is  the  trust  and  confi- 
dence reposed  in  an  attorney  by  a  person  fn 
the  situation  of  this  aged  woman,  we  think 
that  it  should  be  held  that  the  evidence  fair- 
ly shows  that  she  never  consented  that  the 
defendants  should  have  $2,000  for  their  serv- 
ices. If  she  used  language  implying  such 
consent,  she  did  not  understand  its  Import, 
and  should  not  be  bound  by  it  The  order 
of  the  dlatiict  court  la  affirmed. 


BTANBROUOH  t.  DANIBL& 
(Supreme  Court  of  Iowa.  May  1898.) 

HoRTOArtRH— Priorities. 
After  plaintiff  had  taken  a  mortgage 

on  land  to  secure  a  loan,  other  mortgages  were 
Ten  to  H..  C,  and  Y.  on  said  land  and  other 
nd.  Thereafter  plalotUTs  loan  was  taken  up 
by  an  InoreaBed  loan,  and  secured  by  a  mort- 
gage on  all  the  lands,  a  release  of  the  first  mort- 
gage being  executed  and  recorded.  Plaintiff 
then  ffireclosed  his  Bpoond  mortsmce  hy  sction, 
nt-DjniiKiii;:  ihc  itiiiHTiori I y  nf  ibc  lii-iis  nf  the 


mortgages  to  H.,  O..  and  Y.  Thereafter  lien- 
holders  redeemed  from  the  sale,  and  their  in- 
terest was  purchased  as  an  investment  by  de- 
fendant, to  whom  a  sheriff's  deed  was  Issued. 
Subsequently  the  H.,  C,  and  Y.  mortfraet>s 
were  foreclosed,  plalntiif  becoming  the  pur- 
chaser  of  the  premises  under  the  decree  fore- 
closing the  C.  morteage.  and  also  becomiuK  the 
owner  of  the  decree  foreclosing  the  H.  innrt- 
e&ge.  Hdd,  in  an  action  to  foreclose  the  lien 
under  the  last  sale,  and  to  determine  the  risht 
of  redemption  of  defendant,  who  claimed  thnt 
the  first  mortgage  to  plaintiff  was  not  relenseil, 
and  that,  by  reason  thereof,  she  acqnired  under 
the  foreclosure  of  the  second  mortgage  a  lien 
superior  to  the  H..  C,  and  Y.  mortgages,  that, 
though  plaintiff's  ageut,  in  all  the  traDsactlnns, 
was  the  same  person  who  acted  for  C.  and  Y. 
in  taking  the  mortgages  to  them,  still,  it  not 
appearing  that  it  was  against  plaintiff's  inter- 
est to  discharge  in  full  the  first  mortgage  in 
connideration  of  the  new  note  and  mortErage. 
and  plaintiff  never  having  complained,  and  de- 
fendant being  chargeable  with  notice  that  plain- 
tiff. ID  foreclosing  his  second  mortgage,  claimed 
nothing  nnder  his  first  mortgage,  defendant  did 
not  acquire  any  interest  by  reason  of  the  first 
mortgage,  but  an  interest  junior  to  those  ac- 
quired nnder  the  foreclosure  of  the  G.  and  H. 
mortgages. 

Appeal  from  district  ooorl;  Delaware  ooon- 
ty;  J.  J.  Ney,  Judge. 

Action  In  equity  to  foreclose  a  lien  on  real 
estate,  and  to  fix  and  Umit  the  time  within 
which  redemption  therefrom  may  be  made. 
FrtHn  a  decree  in  favor  of  plaintiff,  the  de- 
fendiut  Susan  E.  Daniels,  appeals. 

Blair,  Dunham  &  Norris  and  Henderson. 
Hard,  Daidels  ft  Klesd,  for  appellant  Yiwan 
&  Arnold  and  Powers,  Luy  ft  Brown,  for  ap- 

peUeeL 

ROBINSON,  a  J.  In  the  year  1871  the 
plaintiff  loaned  to  H.  P.  Chapman  $1,225. 
and,  to  secure  Its  payment,  was  ^ven  a  mort- 
gage executed  by  Chapman  on  120  acres  of 
land  In  Delaware  coimty.  In  the  year  1876, 
Chapman  gave  to  Andrew  Huntress  a  second 
mortgage  on  the  same  land,  to  secure  a  loan 
of  $1,000.  That  mortgage  was  assigned  to 
Mary  B.  Kent  In  the  year  187&  On  the  22d 
day  of  March,  1882,  Chapman  gave  to  Emma 
Chase  a  mortgage  oo  the  120  acres  of  land 
specified,  and  on  90  acres  in  addition,  to  se- 
cure a  loan  of  $000,  and  on  the  same  day 
gave  to  EnoB  Yoran  a  mortgage  on  the  210 
acres  mortgaged  to  Emma  Chase,  to  secure 
a  loan  of  $700.  In  the  year  1884  the  loan 
made  by  plaintiff  in  the  year  1871  was  taken 
up  by  a  new  loan  of  $1,^,  to  secure  which 
Chapman  gave  to  plaintiff  a  mortgage  on  the 
land  Included  in  the  Chase  and  Yoran  mort- 
gages. In  the  year  1886  the  second  mortgage 
to  plaintiff  was  foreclosed  an  action  in  his 
name.  His  petition  in  that  case  recognized 
the  liens  created  -by  the  mortgages  to  Hunt- 
ress, Chase,  and  Yoran  to  be  superior  to  his 
own  lien,  although  the  de(Xee  dtd  not  to 
terms  decide  the  question  of  snpMl(Hlt7.  The 
action  was  dismissed  as  to  Emma  Chase  and 
Enos  Yoran.  In  March.  ISSa  a  sale  of  the 
210  ucrcR  was  mnde  to  plaintiff,  under  the  de- 
ci-ee  in  his  favor.   lu  Docoiuber,  1886.  Wesfc 
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pbaU  BbiOs  ft  Oo.,  junior  Benholdera,  re- 
deemed the  premlsee  from  that  sale,  and  aft- 
erwards assigned  tlie  sherUTa  certificate  to 
LucT  Daniels.  A  sherUTs  deed  for  the  prem- 
ises was  exeoated  to  her  under  the  sole  In 
April,  18S7,  and  in  October  of  that  year  ahe 
tionreyed  them  to  defendant,  Sosan  E.  Dan- 
iels. In  the  year  1887  the  Hnntreaa,  Ohaae, 
and  Totan  mortgages  were  foreclosed,  the 
premises  in  ocmtroTersy  were  sold  to  plain- 
tiff under  the  decree  rendered  on  the  Chase 
mortgage,  and  a  aherUTs  deed  therefor  was 
Issued  to  him  In  September,  1888.  He  has 
also  become  the  owner  of  the  decree  foreclos- 
ing the  Huntress  mortgage  in  favor  of  Mat7 
E.  Kent  The  only  parties  defendant  In  those 
foreclosure  proceedings  were  Chapman  and 
his  wife.  This  action  was  bron^t  to  fore- 
doee  the  llm  acquired  under  the  last  sale, 
and  to  determine  the  ri^t  of  redemption  con- 
ferred by  the  first  sale  and  the  sheriff's  deed 
to  Looy  Daniels.  Both  Lucy  and  Snsan  E. 
Daniels  were  made  parties  defendant,  bat  the 
latter  was  Barred  with  tlie  original  notice  by 
pabllcatlMt  wily,  and  entered  no  appearance 
nntll  after  there  had  been  a  hearing  hi  the 
dlstrtct  court  resulting  In  a  decree  In  favor 
of  plalntur.  which  was  affirmed  by  this  court 
on  the  appeal  of  Lucy  Daidels.  See  77  Iowa, 
562.  42  N.  W.  Bep.  443.  In  January,  1800, 
Susan  B.  Danl^  appeared  in  the  cause,  and 
asked  for  a  retrial  lo  tai  as  her  rights  were 
Involved.  A  new  trial  was  granted,  and  re- 
salted,  on  the  Bth  day  of  December,  1890,  In 
the  oonflrming  of  the  decree  rendered  on  the 
flist  trial,  «ro^>tlttg  that  appellant  was  given 
untU  the  Ist  day  of  March,  1891,  in  which  to 
make  redemption  trvm  the  sale  In  oontroTer> 
sy,  and  from  the  decree,  as  thus  confirmed, 
she  apiieala.  Questions  growing  out  of  her 
datais  to  the  land  wen  determined  In  Stan- 
broo^  T.  Cook,  49  N.  W.  Rep.  lOU,  and  In  a 
case  between  the  same  parties  reported  In  63 
N.  W.  Bep.  1SL 

the  appellant  contends  that  in  twaWng-  the 
new  loan  by  plaintiff  to  Chapman,  in  the  year 
1884,  the  mortgage  executed  In  the  year  1871 
was  not  discharged,  bat  that  plaintiff  had  a 
rl^t  to  rely  tu>on  It  as  giving  a  Uen  para- 
mount to  thoBs  created  by  the  Himtress. 
Chas^  and  T<Hnn  mortgages;  that  sucSi  rt^t 
passed  bj  virtue  of  the  sheriff's  sale,  and 
was  acquired  Westphal,  Hinds  ft  Co.  by 
mefliu  of  the  redemptlcni  fliey  made,  and  was 
transfwred  by  tbaa  to  Lncy  Daniels,  and  by 
her  to  ^pellant:  and  that  It  omfeta  upcm 
her  a  lloi  paramount  to  that  under  idtlch 
plaintiff  now  claims.  It  appears  that  i^laintlff 
is,  and  has  beoi  tor  many  years,  a  resident 
of  ttie  state  of  New  Yatk.  In  all  his  transao* 
tions  with  Chapman  he  acted  through  Calvin 
Voraa,  wto  was  Us  agent  in  making  the 
loons  and  his  attorn^  in  foredoshig  his  sec- 
ond mortgage.  Calvin  Yoran  also  acted  for 
Iknma  Ohase  and  Bnos  Toran  In  taking  the 
mor^ages  which  were  gtvra  to  ttiem  by 
Chapman,  and  in  foreclosing  those  mortgages. 
When  the  seooud  mortgage  to  plaintiff  was 


taken,  he  executed  a  release  of  the  first  mort- 
gage, which  was  duly  recorded.  It  is  claimed 
by  appellant  that  when  the  release  was  exe- 
cuted, plaintiff  had  no  actual  knowledge  of 
the  three  mortgages  which  preceded  the  sec- 
ond mortgage  lo  him,  and  that  the  same  was 
true  wheu  hla  action  was  Inrought  for  the 
foreclosture  of  that  mortgage,  and  when  the 
decree  In  that  case  was  rendered;  that  Calvin 
Yoran  was  at  the  same  time  the  agent  of 
Emma  Chase  and  Enos  Yoran;  that  th^r  in- 
terests were  adverse  to  the  Interests  of  plain- 
tiff; therefore,  that  Calvin  Yoran  was  dis- 
qualified to  act  for  him  In  ejecting  to  release 
his  first  mortgage.  The  record  does  not  show 
that  these  claims  are  well  founded.  It  Is  true 
that  the  indebtedness  secured  by  the  first 
mortgage  was  substantially  all  the  cousidera- 
tlon  for  the  second  one,  and  that  the  taking 
of  a  new  note  and  mortgage  for  an  old  debt 
secured  by  a  mortgage  will  not  operate  to  dis- 
charge the  first  mortgage,  even  though  It  be 
canceled,  unless  such  was  the  Intent  of  the 
parties  to  the  transaction.  Port  v.  Bobbins, 
35  Iowa,  210.  It  la  also  true  that  the  duty  of 
an  agent  to  be  loyal  to  his  principal  Is  of  the 
first  Importance,  and  that  the  agent  will  not 
be  permitted  to  serve  at  the  same  time  and 
In  the  same  transaction  two  principals  whose 
Interests  are  antagonistic,  unless,  with  full 
knowledge  of  the  facts,  they  o(»isent  that  he 
may  do  so.  Mechem,  Ag.  ||  454,  455;  Whart. 
Ag.  K  244,  245,  S73.  But  It  Is  not  shown  that 
It  was  contrary  to  the  Interest  (rf  the  plaintiff 
to  discharge  In  full  the  first  mortgage  in  con- 
sideration of  recelvlog  the  new  note  and 
mortgage.  The  debt  secured  by  the  first 
mortgage  was  th^  nearly  10  years  past  due. 
It  does  not  appear  that  plxiluttff  desired  to 
have  the  money  paid.  He  had  been  lendluR 
money  In  Iowa,  through  Calvin  Yoran,  since 
die  year  1870,  and  the  latter  was  fully  em- 
powered to  nt^tiate  and  make  loans  accord- 
ing to  his  own  judgment  Had  the  old  loan 
been  extended,  questions  In  regard  to  priority 
and  the  rights  of  the  respective  parties  might 
have  arisen  between  the  plaintiff  and  the 
holders  of  the  other  mortgages.  The  first 
mortgage  Included  but  120  acres  of  land,  and 
the  new  oira  was  given  upon  210  acres. 
There  is  no  evidence  that  the  premises  last 
mortgaged  were  not  ample  security  for  the 
note  tiie  mortgage  was  {^ven  to  secure.  In  ad- 
dition to  the  debts  secured  by  the  prior  mort- 
gages. On  the  contrary,  the  fact  that  Weet- 
phal.  Hinds  ft  Co.,  as  Junior  llenholders,  re- 
deemed from  the  sale  made  under  the  decree 
foreclodng  that  mwtgage*  and  the  further 
fact,  which  Is  shown,  that  appellant's  grantor 
purchased  the  hitwest  oi  Westpbal.  Hinds  & 
Ga  as  an  Investment  and  that  appellant  pur- 
(duwed  that  Interest  tor  the  same  purpose, 
indicate  that  the  security  was  ample.  Calvin 
Yoran  decided  that  It  was  for  the  advantage 
at  plaintiff  to  make  a  now  loan,  and  dis- 
charge fully  the  first  mortgage,  and  that  was 
dcme.  Plaintiff  has  never  complainod  of  his 
action  in  that  respect  and  we  must  oooolnde 
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tcom  Ou  reoord  that  It  waa  nifliln  tbe  power 
conferred  upon  him,  and  jiutifled  by  the  con- 
ditlon  of  aflaln  as  they  flien  ezlatod.  The 
petition  of  plaintiff  filed  In  the  action  to  fore- 
<do6e  his  second  mortgage  made  no  claim  to 
any  Interest  deiired  from  tiie  first  mortgage, 
and  showed  oleariy  ttiat  he  did  not  dalm  any 
right  paramount  to  the  llena  created  by  the 
Hnntress,  Ohase,  and  Toran  xnort^igeB. 
ThereAff^  in  purchasing  the  title  oonv^ed 
by  tiie  sheriff's  deed,  appellant  was  not  only 
not  led  to  believe  from  anything  which  plain- 
tiff had  done  that  she  was  acqnixing  a,  right 
raider  the  first  mortgage,  hot  she  was  charge- 
able with  notice  that  such  was  not  the  case. 
We  find  that  the  Interest  she  acquired  Is  jun- 
ior to  the  decree  foreclosure  In  favor  of 
Maiy  B.  Kent,  now  owned  by  plaintiff,  and 
that  It  is  also  Jmiior  to  the  title  he  acquired 
by  virtue  of  the  sale  and  sheriff's  deed  made 
nnder  the  decree  which  foreclosed  the  Ohase 
mortgage.  The  oonolnslona  we  have  an- 
nounced make  the  determination  of  several 
questions  discussed  by  oonnsel  unnecessary. 
The  decree  of  tbe  district  court  Is  aiDnned. 


DA.SHNBB  T.  HIIiLS  OOTTNTT. 
(Supreme  Court  of  Iowa.    Mar  30.  1893.) 
DiTCHBB  —  Neouobnt  Constbdctios  and  Abas- 

DONHEHT— LlABILITT  OF  CoOSTT. 

A  eoontr  is  not  liable  for  neellKeatly 
constructing  or  failing  to  keep  open  a  ditch  con- 
structed under  Code,  S  1207,  which  is  paid  for, 
not  out  of  tbe  general  fund,  but  by  asseas- 
tnenta  upon  tbe  property  of  persons  l>enefited. 

Appeal  from  district  court,  Mills  coim^; 
N.  W.  Macy,  Judge. 

Action  to  recover  damages  to  crops  by 
being  overflowed  In  consequence  of  tbe  neg- 
ligent construction  and  abandonment  of  a 
certain  ditch  by  the  defendant  county.  De- 
fendimt  demurred  to  tbe  petition,  and  tbe 
demurrer  being  sustained,  and  plaintiff  elect- 
ing to  stand  upon  bis  petition,  Judgment  was 
entered  against  him,  from  wlilch  he  appeals. 

Smith  McPherson  and  Shirley  OlUUland, 
for  appeUont  S.  B.  Woodruff  and  I*  T. 
ti«umg,  for  appdlee. 

QIYBN,  J.  Plainttft,  for  bis  cause  cf 
action,  alleges  that  he  Is  the  owner  of  cer- 
t^  lands  Bitoated  in  Hllb  ooonty;  that 
some  years  ago  the  defendant  county  con- 
strocted  a  dlt^  across  or  adjoining  said 
lands;  that  said  ditch  was  negligently  con- 
structed, has  been  abandoned,  and  is  a  noi- 
•ance;  that  In  two  actions  in  fb»  district 
court  wba«la  the  defendant  county  traa  a 
party  said  ditch  was  adjudged  to  be  a  nui- 
sance, and  tlie  defendant  ordered  to  abate 
the  same  by  repairing  and  reotmstmctlng, 
which  the  defendant  has  xrhoByr  tailed  to 
do;  that  by  reason  of  such  neglect  and  re- 
fusal said  ditch,  in  tiw  spring  of  VSOO,  ovsr- 
flowed  plalntifTs  land,  and  damaged  and  de- 
stroyed his  growing  crops  thereon,  to  the 


value  of  91,B4S;  that  lOabitifl  could  not  re- 
place said  crops  for  that  year,  nor  repair 
said  ditch  so  as  to  prevent  the  damage,  with- 
out the  exp^diture  of  a  sum  of  mon^ 
greater  than  the  damage;  that  he  filed  his 
dalm  with  the  auditor,  and  demanded  pay- 
ment, whldi  was  refused  tiie  d^mdsnt'a 
board  ot  stipervlsorB.  He  attaches,  as  ex- 
hibits, transcripts  of  the  records  in  the  two 
cases  mmtloned.  The  defendant  county  de- 
murred upon  the  following  grounds:  "(1)  A 
county  is  not  liable  fbr  a  neg^Ugent  construc- 
tion of  a  pnbUc  ditch.  (SO  A  county  Is  not 
liable  for  damages  caused  by  the  overflow 
of  a  ditch  constructed  under  its  direction. 
(8)  The  petition  does  not  allege  that  the 
county  hss  now,  or  has  had  at  any  prior 
date,  any  funds  realized  from  the  special 
aasessmaits  provided  for  hy  law  tor  the  re- 
pair of  said  ditdL"  lUs  dltiai  was  construct- 
ed under  autitority  given  in  section  1207  of 
the  Code,  irbUiti  authorises  tiie  constnictiott 
of  ditches  "whenever  the  same  vriU  be  con- 
ducive to  the  public  health,  convenience,  or 
welfiire." 

The  dIscusslOD  may  be  reduced  to  the 
sln^e  questlcm:  Is  a  coun^  liaUe  in  dam- 
ages  for  negligently  eonstructhig  or  failing 
to  keep  open  a  ditch  constructed  under  au- 
thority of  said  section?  The  cost  of  cour 
structing  and  reopening  such  ditches  is  paid 
for  by  an  equitable  apportionment  thereof 
among  the  owners  of  the  land  benefited  by 
the  dltld^  as  provided  In  section  1214  of  tbe 
Code.  It  is  not  payable  out  the  general 
fund  of  the  county,  nor  by  assessm^t  np<m 
all  the  taxable  property  in  the  county.  In 
Mills  Oo.  Mat.  Bank  v.  Mills  Oo..  Icwa. 
687,  26  N.  W.  Bep.  884^  it  was  held  that 
one  holding  warrants  against  the  ditch  fund 
was  entitled  to  Judgment  thereon,  and  to 
tue  mtorcement  of  payment  by  the  levy  ot 
a  tax  in  irtndlaice  to  the  pnvlrims  of  the 
statute.  Oleariy,  such  a  Judgmmt  could  not 
be  paid  out  of  any  other  than  the  ditch  fund. 
In  Qnta  v.  Harrison  Co.,  ttl  Iowa,  311,  16 
N.  W.  B^.  136,  the  precise  qoestlon  under 
consideration  was  passed  upon.  In  distin- 
guishing between  that  case  and  those  where- 
in damages  have  hem  allowed  against  coun- 
ties for  negUgenoe  tn  tbe  construction  and 
maintenance  of  bridges,  the  court  says: 
"Bridges  are  constructed  for  tiie  benefit  of 
the  gmeral  puMIc.  The  dltcb  In  -question 
was  constructed  more  particnlariy  for  the 
benefit  of  abutting  owners.  The  benefit  to 
them  was  direct,  while  the  general  public 
Is  only  remotely  iwfi^pTitfltiy  affected. 
Wo  are  not  dl^iosed  to  sxtmd  to  dltdies  tli» 
rule  tbat  has  heea  held  to  ai^ly  to  tHMgea. 
There  is  a  dear  distfucttwi  between  the  two." 
See,  also,  Nntt  v.  Mills  Co.,  61  Iowa,  764,  le 
W.  R^.  696,  where  the  same  rule  was 
appUed.  Appellant  dtes  and  relies  upon. 
KIncald  V.  Hardin  Co.,  63  Iowa,  430,  6  N.  W. 
llep.  689,  wherein  the  plaintiff  aou^t  to  r»- 
oover  for  alleged  ne^Igence  in  the  construe- 
tUn  of  defendant's  courthouse^  and  in  faU- 


Digitized  by  Google 


Iowa.) 


MABSH  «.  Mc^IDEB. 


469 


Ins  to  keep  It  property  In  tbat  case 

this  Goort  rinsed  to  extend  tbe  rule  applied 
In  the  case  of  bridges,  and  held  that  the 
defendant  county  was  not  liable.  A  notice- 
able distinction  between  that  case  and  this 
Is  that  the  courthouse  was  for  the  us©  of 
the  entire  comity,  was  an  Improrement  which 
the  county  was  required  to  have,  and  which 
was  paid  for  by  general  taxation,  while  in 
this  case  the  ditch  was  not  for  the  benefit 
of  the  whole  county,  nor  was  It  to  be  paid 
for  or  maintained  by  assessment  upon  all 
the  property  of  tbe  cotmty.  At  first  It  seems 
to  be  a  harsh  rule  tbat  denies  to  a  person 
who  has  suffered  damages,  as  alleged  In 
this  petition,  the  right  to  recorer,  but  par- 
ties so  situated  are  not  without  remedy. 
Had  tbe  jwrty  proceeded,  as  he  might  hare 
Aoae,  upon  tbe  Judgment  set  out  in  his  peti- 
tion, to  compel  the  levy  of  a  tax,  as  author- 
Ixed  by  tbe  statute,  for  the  reopening  of  the 
ditch  and  putting  It  In  proper  condition,  he 
would  hare  saved  himself  from  the  dam- 
ages which  he  clnlnis  to  have  suffered.  Fol* 
lowing  what  is  so  well  expressed  '.n  Kincaid  t. 
Hardin  Co.,  supra,  as  to  extending  the  rule 
applied  to  bridges,  we  must  hold  that  the 
demurrer  was  properly  sustained,  and  afilrm 
the  Judgment  of  the  district  court. 
Affirmed. 


UARSH  T.  McNIDEB  et  aL 
(Svpreme  Court  of  Iowa.    May  20,  1893.) 

LeASES— KlQBT  TO  ICB. 

A  lease  of  a  tract  of  land  including  half 
the  bed  of  a  stream  gives  the  lessee  whatever 
xf^ts  the  lessor  has  to  out  and  remoTe  the  ice. 

Appeal  from  district  court,  Cerro  Gordo 
county;  John  C.  Sherwln,  Judge. 

Action'  In  equity  to  restrain  defendants 
from  cutting  or  otherwise  Interfering  with 
Ice,  and  to  recover  the  valoe  of  ice  which 
they  hare  cnt,  which  la  claimed  by  plain- 
tifT.  ^ere  was  a  bearing  on  the  merits, 
and  a  Judgment  in  fftvor  of  defendants. 
The  plaintiff  appeals. 

Cliggltt  &  Rule,  for  a^eUuit.  Richard 
Wllber,  for  appellees. 

ROBINSON,  O.  J.  Clara  B.  Doud  Is  the 
owner  of  that  part  of  a  certain  tract  of 
land  which  la  west  of  the  center  of  a  stream 
of  water  which  fiows  across  it  That  stream 
Is  about  eight  rods  In  width.  Is  not  navif^a- 
ble,  and  is  known  as  "Lime  Creek."  Mrs. 
Doud  made  to  plaintiff  a  bill  of  sale  of  the 
Ice  which  should  be  formed  in  her  part  of 
the  stream  during  the  winter  which  com- 
menced In  tbe  year  1890.  When  Mrs.  Doud 
purchased  the  land,  In  June  of  that  year, 
it  was  occupied  by  S.  M.  Pulghum,  as  sub- 
tenant, under  a  lease  which  gave  him  the 
riffht  to  the  free  and  uninterrupted  occupa- 
tion thereof  until  April,  1891,  and  the  title 
acquired  by  the  purchase  was  subject  to 
tds  rights  under  tbe  lease.  He  sold  to  de- 


fendants the  ice  which  was  Included  In  tbe 
bill  of  sale  to  the  plaintiff,  and,  after  the 
ice  was  formed,  they  cut  and  remored  por- 
tions of  it  for  their  own  uses.  The  plaintiff 
contends  that  the  Ice  was  real  estate,— a 
part  of  the  land  owned  by  Mrs.  Doud;  there- 
fore, that  the  lease  gave  to  the  texumt  no 
right  to  remove  it;  and  that  the  bill  of  sale 
transferred  the  ownership  of  it  to  plaintiff. 
It  is  well  settled  that,  under  some  condi- 
tions, water  and  Ice  are  to  be  regarded  as 
real  estate,  belonging  to  the  owner  of  the 
land  which  is  breath  It  See  srate  r.  Pott- 
meyer,  33  Ind.  402,  and  cases  therein  cited; 
8  Amer.  &  Eng.  En&  Law,  853.  And,  wh«a 
that  is  the  case,  the  landowner  or  his  as- 
sign has  the  excluslre  right  to  gather  and 
dispose  of  the  ice  for  his  own  benefit,  sub- 
ject to  the  rights  of  other  riparian  owners. 
See  Blgelow  r.  Shaw,  65  Mich.  341,  32  N. 
W.  Rep.  800,  and  cases  therein  (dted.  In 
this  state  the  owner  of  laud  has  the  right 
to  use  so  much  of  the  water  of  a  stream 
flowing  over  It  as  is  necessary  to  supply 
what  are  termed  his  "natural  wants." 
Spence  r.  McDonongh,  77  Iowa,  461,  42  N. 
W.  Rep.  371;  Ferguson  r.  Manufacturing 
Co..  77  Iowa,  576,  42  N.  W.  Rep.  44a 
Where  he  does  not  own  the  soil  under  the 
stream,  as  where  it  la  meandered,  and  his 
ownership  does  not  Include  Its  bed,  he  has 
no  excluslre  right  to  the  Ice  which  forms  In 
it  Serrin  v.  Grefe,  67  Iowa,  197,  25  N.  W. 
Rep.  227.  In  such  cases,  whoever  has  law- 
ful access  to  the  stream  may  use  the  water 
and  the  Ice  which  forms  therein  In  such 
manner  as  does  not  Interfere  with  the  rights 
of  the  riparian  owners.  Brown  v.  Cunning- 
bam,  82  Iowa,  515,  48  N.  W.  Rep.  1042. 
Whether  the  Ice  which  forms  in  a  running 
stream  la  to  be  regarded  technically  as  a 
part  of  the  land  over  which  It  Is  formed  or 
to  which  It  is  attached  Is  a  question  we  do 
not  find  It  necessary  to  determine.  It  Is 
water  congealed,  and,  although  more  readily 
secured  and  controlled  for  many  purposes 
than  water.  It  Is  In  most  respects  subject 
to  the  rules  which  govern  the  rights  of  the 
riparian  proprietor  to  the  water.  Ice  may 
be  attached  to  his  land,  hut  it  was  not  pro- 
duced by  tiie  land,  drew  nothing  from  it, 
and  will  give  nothing  to  It  It  Is  transient 
by  nature,  and  will  soon  disappear,  unless 
prevented  by  the  labor  of  man.  It  la  a  prod- 
uct of  the  changing  seasons,  which  tbe 
occupier  of  the  soli  may  use  as  he  might 
have  used  the  water  from  which  it  was 
formed.  If  he  own  tbe  land  under  it  he 
may  use  the  Ice  as  he  might  have  used  the 
water,  to  supply  bis  natural  wants,  and  for 
other  purposes,  so  far  as  he  can  do  so  with- 
out affecting  tbe  rights  of  others,  as  of 
lower  owners  on  the  same  stream.  Sudi 
use  appertains  to  the  land,  and  belongs  to 
him  who  has  the  right  to  possess  and  use 
it  In  this  case  that  ris^t  was  conferred 
ivon  Folium,  by  virtue  of  ttie  leosa  It 
is  said  tbat  bis  lease  was  for  ordinary  farm- 
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Ing  purpoaes  only,  but,  If  that  were  true, 
be  would  have  had  the  ri^t  to  use  so  much 
of  the  water  and  Ice  as  he  required  for  such 
purposes.  The  lease,  howev«*,  does  not  re- 
strict the  tenant  to  the  use  of  the  premlseti 
for  agricultural  purposes  only,  but  gtres 
him  the  il^t  to  the  "free  and  uninterrupted 
occupation  thereof,"  and  necessarily  the 
right  to  use  them  and  their  appurtenances. 
Nothing  was  reserved,  excepting  timber  not 
required  for  impairing  fraices.  The  leased 
premises  Included  one-half  of  the  bed  of 
Qie  stream,  and  such  rights  as  the  owner 
bad  in  the  stream  Itself.  He  retained  no 
right  to  enter  upon  the  premises  to  gather 
Ice,  and  his  grantee  acquired  none  as  against 
the  tenant.  We  are  of  the  opinion  that  the 
lease  gave  to  the  tenant  the  right  to  cut 
and  remove  the  ice  in  question,  and  find 
that  such  right  was  assigned  to  the  defend- 
ants. The  Judgment  of  tiie  district  oonrt 
Is  affirmed. 


HUGHBS  T.  OHTCAOO.  ST.  F.  A  K.  a 
BY.  00. 

(Suprane  Oonrt  of  Iowa.   May  20.  1883.) 

IU1LBOI.D  COHFANJES  —  ACCmEKT  AT  CbOSSISO— 
FaILCRB  to  GitB  SiOSALS— CiOlTTBIBUTORT  NbO- 

UGBNCE — EtiOSXCR. 

1.  In  an  action  for  injaries  received  at  a 
railroad  crouing  It  appeared  that  the  road  ap- 
proached the  track  at  an  angle  of  25  degrees, 
over  a  hill  aboat  25  feet  higher  than  the  cross- 
ing, and  800  feet  from  It,  and  that  just  before 
reaching  the  crossing  the  road  passed  throagb 
a  cut.  The  track  approached  the  crossing  on  a 
descending  grade,  and,  when  near  it,  passed 
through  a  cnt,  the  bank  of  which  was  9  feet 
higher  than  the  croBsing  at  a  point  108  feet 
away.  From  the  top  of  the  hill  the  track  could 
be  seen  for  quite  a  distance,  but,  accordloK  to 
plaintiff's  evidence,  there  were  several  points 
between  that  and  the  crossine  from  which  the 
track  could  not  be  seen.  The  enzineer,  fire- 
man, and  brakemen  on  the  train  which  cansed 
the  accident  corroborated  plaintiff  In  this  by 
testl^ng  that  they  oonld  not  see  plaintiff  from 
the  time  when  he  was  on  the  hlA  till  he  was 
within  10  or  15  fc*et  of  the  crossing.  Held,  that 
a  finding  that  plaintiff  coold  not  see  the  train 
while  between  20  and  40  feet  from  the  crossing 
was  justified  by  the  evidence. 

2.  In  an  action  for  injuries  received  at  a 
railroad  crossing,  the  train  hands  and  W..  liv- 
ing in  the  vicinity,  testified  that  the  signal  for 
the  crossing  was  given  at  a  whistling  post  1,000 
feet  away,  and  all  but  the  conductor  and  W. 
testified  that  the  bell  was  sounded  from  that 
time  until  the  crossing  was  reached.  Two  wit- 
nesses who  were  near  the  crossing  testified  that 
they  did  not  hear  the  belt,  and  five  others  tes- 
tified that  they  heard  the  danger  signal  at  the 
crossing,  which  signal  was  admitted  to  have 
been  given,  but  no  other.  Two  witnesses  tes- 
tified as  to  contradictory  statements  made  by 
W.  as  to  the  time  the  signals  were  i^ven.  Hdd, 
that  a  verdict  for  plaintiff  was  Justified  by  the 
erldoicA. 

Appeal  from  district  court.  MBrshall  ooim- 
tj;  D.  R.  Hlndmon.  Judge. 

Action  to  recover  for  Injnriea  alleged  to 
have  been  caused  by  negligence  on  the  part 
of  defendant.  There  was  a  trial  by  Jury, 
and  a  verdict  and  Judgment  for  plaintiff. 
Hie  defendant  appeals. 


Cummins  &  Wright  and  J.  L.  Carney,  for 
appelant    Caswell  &  Meeker,  for  appellee. 

ROBINSON,  O.  J.  On  the  25a  day  of  Sep- 
tember, 1890,  defendant  owned  and  operated 
a  railway  which  extended  through  Marshall 
county.  In  the  morning  of  that  day  the 
plaintiff  was  driving  a  team  ot  horses,  at- 
tached to  a  wagon,  northward  on  a  highway 
in  the  county  named,  and  when  aa  a  cross- 
ing of  d^endant'a  railway  the  wagon  in 
which  he  was  sitting  was  struck  by  the  loob- 
motive  engine  of  a  freight  train  which  ap- 
proached from  the  south,  and  he  was  thrown 
out  and  Injured.  For  the  Injuries  thus  re- 
ceived, and  for  injuries  alleged  to  have  l>een 
caused  to  the  horsea,  harness,  and  wagon, 
he  seeks  to  recover.  He  claims  that  the  In- 
juries In  quMtlon  resulted  from  the  ne^- 
gence  of  defendant  in  not  sounding  the 
whistle  and  ringing  the  b^  of  its  engine, 
as  required  by  law.  The  defendant  denies 
negligence  on  its  part,  and  alleges  that  the 
accident  was  caused  by  the  negligence  of 
plaintiff. 

1.  The  highway  approaches  the  place  of 
the  accident  from  tiie  south,  over  a  hill  the 
top  of  which  is  about  25  feet  iilgher  t^flTi 
the  crossing,  and  about  300  feet  from  It 
From  the  top  of  the  hill  the  highway  de- 
scends towards  the  crossing,  and.  Just  before 
reaching  It,  passes  through  a  cat  The  hl^- 
way  Is  16  Inches  Ugher  than  the  crossing  at 
a  point  40  feet  south  of  It  The  railway  ap- 
proaches the  crossing  fr<Hn  the  southwest  on 
a  grade  descending  at  the  rate  of  53  feet 
per  mile,  at  an  angle  of  about  25  degrees, 
and  when  near  the  crossing  It  passes  through 
a  cut  At  a  point  108  feet  south  of  the 
crosfdng  the  east  bank  of  that  cut  is  9  feet 
2  Inches  higher  than  the  crossing,  and  at  a 
point  about  ISO  feet  further  south  It  Is  13 
feet  Inches  higher  than  the  crossing. 
The  center  of  the  highway  at  the  top  of  the 
hill  is  less  than  150  feet  from  the  railway, 
and  a  person  sitting  In  a  wagon  at  that 
point  can  see  the  track  from  the  (tossing 
southward  a  distance  of  more  than  1,600 
feet  The  plaintiff  claims  that  00  the  morn- 
ing of  the  accident,  while  sitting  In  his  wagon 
as  It  was  drawn  northward  from  the  top  of 
the  hlU,  there  were  places  before  the  cross- 
ing was  reached  from  which  he  could  not 
see  a  train  as  It  approached  from  the  south; 
thart  as  he  was  going  down  the  hill  ont  of 
sight  ot  the  track  he  lo<*ed  for  a  train,  but 
none  was  In  sl^t;  that  his  horses  were 
walkhig  at  the  rate  of  about  3  miles  an  honr; 
that  wh«i  they  were  within  oboat  20  feet 
of  the  trade  he  checked  them,  listened  and 
looked  both  ways  for  a  train,  but;  not  hear- 
ing or  seeing  any,  he  started  over  the  cross- 
ing, and  the  acddoit  ooearred.  To  sustain 
his  claim  tliat  there  were  places  in  the  hl^ 
way  from  which  he  cotdd  not  see  the  train 
he  introduced  several  witnesses,  and  photo- 
graphs and  a  plat  of  the  locality.  The  evi- 
dence thus  preheated  is  dear  and  dlreoi. 
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and  tads  strong  to  nutoln  his  dalm.  To 
disprove  It  the  defendant  Introduced  wft- 
lumeBf  photographs,  and  plata  which  show 
Otat  a  train  south  of  the  oroaslng  can  be 
seen  a  person  dttlnsT  In  a  wa^on  in  ttfe 
fairway  40  feet  soath  of  the  croaeing  a  dls- 
tanoe  of  €27  feet,  end  from  a  point  30  feet 
•oaflt  of  fbe  crossing,  and  also  from  the 
crossing,  a  distance  of  741  feet  If  certain 
of  the  photographs  offered  hy  defendant  were 
taken  when  the  obstmctiona  to  slg^t  were  as 
great  as  when  the  accident  occurred,  and 
from  the  points  at  which  plaintiff  says  he 
looked  for  the  train,  and  the  Mghway  was 
unchanged,  the  oonclusion  would  be  irresisti- 
ble that  he  must  hare  seen  the  train  had 
ho  looked  for  it.  and  that  he  was  negligent 
in  attnnpting  to  cross  as  he  did;  but.  when 
the  accident  oocorred,  portions  of  the  point 
of  land  or  bank  between  the  lil^way  and 
railway  were  covered  with  a  dense  growth 
€i  weeds  and  timothy  grass,  whi<^  made  a 
screen  from  two  to  three  feet  In  hels^t, 
through  which  the  plaintiff  could  not  have 
seen.  That  screen  bad  so  nearly  disappeared 
six  months  later,  wb«i  the  idiotographs  of 
defendant  were  taken,  -that  it  had  ceased  to 
hide  an  approaching  train  from  the  view  of 
a  person  in  the  highway.  It  Is  shown  that 
the  hls^way  has  been  raised  somewhat,  near 
the  crossing,  since  Uie  acddoit  occurred,  and 
there  Is  evidence  to  the  efCect  that  one  side 
of  It  Is,  in  places,  lower  than  the  other.  It 
is  not,  therefore,  certain  that  the  camera 
used  to  take  ttte  photographs  of  defendant 
was  on  the  same  level  as  wero  the  eyes  ot 
the  plaintiff  when  he  looked  for  the  train. 
The  testimony  of  plaintiff  that  he  was  not 
In  sight  of  the  train  when  he  was  about  30 
feet  from  the  crossing  Is  corroborated  by 
ttiat  of  the  engineer,  fireman,  and  brakemen 
of  the  traliL  The  engineer  stajtee  that  he 
was  looking  ahead  omstantly,  and  did  not 
see  the  plaintiff  untU  a  moment  or  two  be- 
fore the  collision  occurred.  The  fireman 
startes  that  he  was  looking  out  of  the  cab 
window,  but  did  not  see  plaintiff  until  his 
horses  had  nearly  reached  the  crosdng.  The 
rear  brakeman  was  on  the  top  of  a  car  near 
the  rear  end  of  the  train,  and  saw  plaintiff's 
team  when  it  was  on  the  bill,  but  it  disap- 
peared from  his  sight,  and  he  did  not  see  plain- 
tiff again  until  the  latter  was  within  10  or  15 
feet  of  the  crossing.  Hie  fr(Hit  brakeman 
was  on  the  second  or  third  car  fnun  the  en- 
gine. He  saw  plalntlfe  disappear  In  the  cut 
near  the  crossing,  end  did  not  see  him  again 
until  he  was  within  10  or  15  feet  of  it  We 
conclude  tliat  the  evidence  to  show  ttiat 
plaintiff  could  not  see  the  train  when  from 
20  to  40  feet  from  the  crossing  is  ample  to 
snstaln  the  verdict  as  to  that  issue. 

2.  Hie  conductor,  engineer,  fireman,  and 
brakemen  ot  the  train,  and  a  man  named 
Wright,  who  lived  In  the  vldnlty,  testify 
that  the  signal  for  a  crossing  was  glvm  by 
the  engine  whistle  when  the  engine  was  near 
tlis  wUstUnc  post,  and  about  1.U00  feet 


from  the  crosMn;:,  and  all  of  tbem  but  the 
conductor  and  Wright  testis  that  the  bell 
vras  sounded  from  tluit  time  until  the  cross- 
ing was  reached.  It  Is  shown  without  dis- 
pute that  the  danger  signal  was  given  by  the 
whistle  Just  before  the  crossing  was  reached, 
but  plaintiff  contends  that  before  the  danger 
rignai  was  given  no  sonnd  was  made  by  the 
bell  or  whistle,  and  testifies  to  that  effect 
When  he  was  about  halfway  down  the  hill 
he  met  two  men  who  were  driving  south- 
ward. After  they  hod  passed  him  a  ^ort 
distance  they  saw  the  train,  but  neither  of 
them  heard  the  bell,  although  the  train 
passed  but  a  few  rods  from  them,  nor  the 
whistle,  nntU  it  gave  the  danger  signal  at 
the  crossing.  Five  other  witnesses,  of  whom 
two  were  within  60,  and  two  within  90,  rods 
of  the  crossing,  heard  the  danger  signal,  but 
no  other,  although  all  could  have  heard  t^e 
crossing  signal  bad  it  been  given  at  the 
whistling  post  Two  witnesses  heard  Wright 
say  that  the  whistle  was  not  sounded  until 
the  danger  signal  was  blown;  hence  the 
Jozy  were  authorized  to  disregard  his  testl- 
mony  on  diat  point  The  greater  number  of 
witnesses  support  the  claim  of  plaintiff  that 
no  signal  was  given  until  the  ragine  bad 
■nearly  reached  the  crossing,  and  that  the 
whistle  could  have  been  blown  at  the  whis- 
tling post  without  b^g  heard  by  some  of 
them  is  improbable.  The  conflict  in  the  evi- 
dence on  that  branch  of  the  case  is  too  great 
to  permit  us  to  say  that  the  verdict  Is  not 
BuppOTted  by  the  evidence.  Tliat  it  was  the 
duty  of  defendant  to  sound  the  whistle  and 
ring  the  bell  before  the  crossing  was  reached 
Is  not  questioaed.  See  Acts  20th  Gen.  As- 
sem.  S  1,  c  104;  Heed  v.  Railway  Co.,  74 
Iowa,  190,  37  N.  W.  Hep.  149.  The  train 
was  moving  rapidly  on  a  descending  grade, 
with  brakes  set  and  without  using  steam, 
making  comparatively  little  noise,  and  the 
testimony  of  plaintiff  that  he  listened  for  It 
when  near  the  crossing,  but  did  not  hear  It, 
Is  not  unreasonable.  We  conclude  that  ftxe 
Judgment  of  the  disttlot  oourt  Is  right  It 
is  therefore  affirmed. 


LOMBARD  r.  GRKOORY  et  al. 
(Supreme  Oourt  of  Iowa.    May  22,  1803.) 
ApFBu.— DioisiOK— FaoosBDiiras  Bblow  —  CiOB- 

KBOTIOS. 

The  district  ooart  cannot  where  a  canse 
Is  remanded  by  the  supreme  conn  for  decree 
merely  In  accordance  with  opinion,  entertain  a 
motioa  to  correct  a  computatiuu  by  the  su- 
preme court  of  the  amount  due. 

Appeal  from  district  court,  Montgonmy 
county;  A.  B.  Thomell,  Judge. 

This  is  an  appeal  from  an  order  of  the  dis- 
trict court  overruling  a  motion  to  correct  a 
computation  made  by  tliis  court  in  tlie 
trial  of  an  appeal  from  a  decree  foreclosing 
a  mortgage  upon  real  estate.  The  d^end- 
ants  filed  the  motion,  and  thsy  appeaL 
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Carrie  Gregory  and  H.  R.  Gregory,  In  pro. 
per.  D.  H.  Btden,  tor  appellee. 

ROTHROCK,  J.  The  original  action  was 
tn  equity  for  the  foreclosure  of  a  mortgage^ 
The  defense  was  that  the  note  and  mort- 
gage were  tainted  with  usury.  The  defend- 
ants failed  to  satisfy  the  district  court  that 
the  contract  was  usurious,  and  appealed  to 
this  court.  The  cause  waa  tried  anew  In 
this  court,  and  It  was  found  that  tiie  de- 
fense of  usury  was  established  by  the  otI- 
dence.  A  computadon  waa  made  of  Hie 
amount  due,  after  taking  Into  account  the 
usury  and  certain  payments  which  had  been 
made  upon  the  debt.  The  amount  for  which 
the  decree  of  foreclosure  should  be  entered 
was  found  to  be  $556.09,  and  the  cause  was 
remanded  to  the  district  court  for  a  decree 
In  accord  with  the  opimon  of  this  court. 
Thereupon  the  defendants  filed  a  motion 
to  correct  the  computation  made  by  this 
court,  claiming  that  the  payments  amounted 
to  more  than  the  estimate  made  Uiereof  by 
tills  court  It  is  only  necessary  to  refer  to 
the  opinion  on  the  former  appeal  to  show 
tliat  the  present  appeal  cannot  be  enters 
talned.  It  is  expressly  found  that  the  bal- 
ance due  the  plaintiff  was  $550.09,  and  that ' 
he  was  entitled  to  Judgment  and  decree  for 
that  amount  See  Lombard  v.  Gregory,  47 
N.  W.  Rep.  298.  The  district  court  had  no 
jurisdiction  to  determine  the  correctuess  or 
tiie  dedsloD  of  this  court  It  could  do  no 
more  than  enter  a  decree  In  accord  with 
tiie  opinion  of  this  court  The  ruUng  of  the 
district  court  on  the  motion  Is  affirmed. 


J.  P.  KBTOHAM  ft  BRO.  t.  LABSIN. 
(Supreme  Court  of  Iowa.    May  17,  1808.) 

JUnOMEN-T    OK   BXCBflBSTB  VbRDICT  —  HA.K1II,KS8 
KrrOK— COU!fTSHCLAJM— PaRTNBHBHIP. 

1.  Where  a  peraon  Id  whose  faror  an  ez- 
ceflsive  verdict  was  rendered  files  s.  remitter  of 
the  excess,  the  court  on  appeal,  will  not  re- 
Terse  a  judgmeat  entered  for  the  full  amount 
of  tb)  verdict  onleas  it  appears  that  the  lower 
court,  with  koowledgre  of  the  remitter,  has  re- 
fused to  reduce  the  judgment 

2.  In  an  action  on  two  promissory  notes  It 
appeared  that  plaintiffs  and  one  A.,  being  part- 
ners, sold  to  defendant  a  cornsheller  under  an 
agreement  that  a  firm,  into  which  A.  was  about 
to  go  as  a  partner,  would  give  defendant  suffi- 
dent  work  shetllni;  com  to  pay  the  notes  given 
for  the  price  of  the  sheller.  Dftfendnnt  gnve 
three  notes,  to  the  onler  of  plaiutiffa.  The 
partnership  between  plaintiffs  and  A.  shortly 
afterwards  dissolved.  At  the  proper  time,  de- 
fendant applied  for  the  work  of  sttelHng  conit 
but  the  same  was  refused  him,  and,  at  the  re- 
quest of  A.,  he  returned  the  sheller  to  bim. 
Htid,  that  the  sale  of  the  sheller  and  the  agree- 
ment to  furnish  com  to  shell  constituted  au  en- 
tire contract,  and  that  the  fact  that  a  firm  other 
than  the  setl^s  was  to  provide  the  work  would 
not  preclude  defendant  from  setting  up.  as  a 
defense  to  the  notes,  the  failure  to  funush  sodi 
work. 

3.  As  a  member  of  the  firm  which  sold  the 
sheller,  A.  had  a  right  to  order  It  returned  after 
the  dissolution  of  the  partnersldp,  for  tile  VNr 


son  that  while  the  firm  was  diasolTod,  it  still 
existed  txa  the  purpoee  of  dosing  op  Its  busi- 
ness. 

'  Appeal  from  district  court,  Iowa  cotmts-; 
S.'H.  Fairall,  Judge. 

Action  en  two  proodSBOiy  notea.  Verdlci 
and  Judgment  tor  defendant  Plidnttff  ap- 
peals. 

Hedges  &  Rumple,  for  appdlant  Baock 
ft  Wade^  for  appdlee. 

KINNB,  J.  1.  Plaintiff  sues  on  two  promis- 
sory notes.  Defendant  admits  the  executloD 
of  the  notes,  and  denies  that  there  la  any- 
thing due  thereon;  avers  that  said  notra, 
with  another,  were  given  for  a  cornsheller 
purchased 'by  the  defendant;  that  the  sum 
represented  by  all  three  of  said  notes  wa» 
agreed  upon  as  the  purchase  price  of  said 
sheller.  and  upon  the  further  consIderatioD 
that  the  firm  of  Harris  ft  Anderson  should 
furnish  the  defendant  com  to  shell,  suffldent 
each  year  to  pay  the  amount  due  upon  eadk 
note.  Defendant  as  a  part  of  sidd  contract, 
was  to  receive  the  sum  of  two  cents  per 
bushel  for  shelling  said  com,  and  that  alt 
of  same  was  a  part  of  the  contract  of  pur- 
dmse,  and  part  of  the  consideration  for 
said  notes,  and  that  plaintiff,  as  a  party  to 
midi  contract,  consented  thereto,  and  ac- 
cepted the  notes  upon  said  condition.  It 
was  further  agreed  that  said  firm  of  Harris 
ft  Anderson  shotild  deduct  from  the  amount 
of  shelling  done  by  the  defendant  the 
amount  due  plaintiff  on  the  notea.  Under 
said  contract  defendant,  about  December 
18,  1889,  as  ordered  by  Harris  ft  Anderson, 
went  to  Famell  to  shell,  and  was  then  In- 
Btmcted  to  wait  until  after  the  boUdays, 
which  be  did.  Defendant  at  all  times  until 
February  6,  1889,  offered  to  comply  wltb 
his  contract,  but  was  refused  an  opportunity 
of  shelling  at  the  price  agreed  upon.  Plain- 
tiff toiled  to  comply  with  Its  contract  an* 
on  February  4th,  by  its  agent,  ordered  de- 
fendant to  retum  the  sheller,  which  he  did, 
and  rescinded  the  sale,  and  demanded  hi» 
notes.  Defendant  also  pleads  three  counter^ 
claims,— the  first  based  upon  the  facts  above 
stated;  the  second  being  a  claim  on  tbe 
attachment  bond  for  damages  for  the 
wrouf^ful  stdng  out  of  the  attachment;  and 
the  third  demanding  that  the  third  note- 
be  delivered  up  and  canceled.  Plaintiffs,  re- 
plying, admit  that  the  three  notes  constitut- 
ed the  consideration  •  for  the  sheller,  and 
deny  all  other  allegations  In  the  answer  not 
expressly  admitted.  They  deny  all  the  al- 
leeationa  of  the  defendant's  first  counter- 
claim, and  all  die  allegations  of  the  second 
counterclaim,  except  as  to  the  bringing  suit 
by  attachment  filing  the  bond,  and  tlie  Is- 
suing and  levy  of  tbe  writ;  and,  aa  to  ttie 
third  counterclaim,  lli^  admit  that  tlkej- 
have  possession  of  the  third  note,  and  deny 
all  other  allegations. 

2.  It  Is  said  that  the  amoont  of  damage* 
awarded  by  ttie  Juigr  la  ezeeaalTab  Tlw  Jmy 
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were  Instructed  bj  the  Goort  that,  If  they 
fooud  that  the  writ  attacbment  was 
wroufEfully  sued  out,  defendant  would  be 
entitled  to  recover  nominal  damages,  such 
aa  one  dollar  or  one  cent,  and  in  such  case 
any  actual  damages  which  he  had  suffered 
bf  the  wrongful  suing  out  of  the  writ,  which 
shonld  be  confined  to  the  reasonable  value 
of  the  time  and  money  necessarily  eipended 
In  procuring  a  bond  for  the  release  of  the 
attached  property.  Hie  cotirt  returned  a 
verdict  for  970,  tbongb  the  actual  damages 
Bhown  were  but  $12.  After  the  coming  in 
of  the  verdict,  defendant  filed  a  remitter 
of  all  of  It,  except  %12.  The  court,  through 
oversight  no  doubt,  failed  to  reduce  the  ver- 
dict, and  r^dered  judgment  for  the  full 
amount.  While  the  court's  attention  was 
called.  In  the  motion  for  a  new  trial,  to  the 
claim  that  the  damages  were  excessive, 
and  contrary  to  the  Instruction  of  the  court, 
Bttn  it  does  not  appear  that  the  fact  that  a 
remitter  had  been  filed  was  brought  to  the 
notice  of  the  court  It  seems  certain,  If  it 
had  been,  there  would  have  been  no  such 
error  committed.  We  do  not  feel  called 
upon  to  reverse  the  case  upon  a  ground  not 
called  more  partlculariy  to  the  attention 
of  the  trial  court.  Code,  |  8168. 

3.  It  Is  urged  that  the  verdict  and  find- 
ings of  the  ixay  are  not  sufficiently  support- 
ed by  the  evidence.  PlalntHTs  contention, 
tn  this  respect.  Is,  In  v^vt,  based  upon  the 
claim  that  the  sale  of  the  shelter,  and  the 
agreement  to  furnish  com  to  shell,  were 
separate  transactions,  had  with  different 
firms,  and  th&t  defendant's  remedy  for  the 
failure  of  Harris  &  Anderson  to  furnish 
the  com  to  shell  was  to  bring  an  action 
against  them  for  the  recovery  of  damages. 
It  Is  insisted  that  the  latter  firm  had  no 
authority  to  order  the  sheller  returned,  and 
that  the  dtfendant  cotdd  not  rescind  the 
contract  We  cannot  enter  Into  a  detailed . 
discussion  of  the  evidence,  bnt  a  careful 
reading  of  It  estaUiSbes  the  dalm  of  flte 
defendant.  The  contract  was  an  cattlrety. 
It  was  made,  as  daimed,  between  plalnttfl^ 
Harris  &  Anderson,  and  dtfendant  The 
■heU»  was  tbe  property  of  Anderson  &  Go., 
a  firm  composed  of  J.  P.  Ketcham  A  Bro. 
and  Anderson,  and,  while  this  firm  was  In 
existence,  the  trade  with  defendant  was 
consammnted.  At  tlda  time  It  was  under- 
stood that  the  Arm  <tf  Anderson  ft  Oo. 
woold  soon  dissolve,  and  Anderson  and  one 
Harris  woidd  at  once  ft>na  a  new  flnn, 
which  they  did.  There  Is  no  question  of 
Andeisim's  rij^t  to  order  tiie  Aeller  re- 
turned. He  was  a  membn  of  tbe  firm  who 
8(rid  It  Though  that  Arm  was  disBolved, 
it  stUl  existed  for  the  purpose  of  ctoslng  up 
ita  business.  It  might  weU  be  sold  that  de- 
fendant could  not  rescind  this  contract,  after 
using  and  keeping  the  machine  aa  he  did, 
were  it  not  Cor  the  fact  that  one  of  the 
partners  directed  him  to  return  the  ma- 
cfalnsb 


4.  Complaint  is  made  that  tbe  court  erred 
In  giving  certain  instructions,  and  that  the 
Instructions  are  conflicting,  and  that  the 
jury  were  not  snfflidently  Instructed  aa  to- 
all  the  issues  in  the  case.  The  third  Instruc- 
tion asked  by  defendant  and  given,  was  er- 
roneous; but  in  view  of  other  Instructlons- 
glvexi  and  the  findings  of  the  Jury,  the  plain- 
tiff was  not  prejudiced.  WhUe  It  would 
hare  been  better  If  the  court  had  more- 
fuUy  instructed  the  jury  touching  the  rela- 
tion of  the  parties  to  the  contract  in  so  far 
as  it  provided  for  ahelling  the  com,  and 
the  effect  of  acts  of  the  parties  thereunder, 
still,  in  view  of  all  the  instructions  given, 
we  are  satisfied  that  no  prejudice  resnlteA 
to  the  plaintiffs. 

6.  As  the  verdict  and  judgment  were  ex- 
cessive to  the  extent  of  $58,  It  Is  ordered 
that  the  judgment  below  be  reduced  to  the- 
anm  of  $12,  and,  aa  Oau  modified,  it  be- 
affirmed. 


WAONER  V.  HOLUES,  Judge. 
(Supreme  Oonrt  of  Iowa.    Hay  18,  1S08.) 
Ik^dkotion  aoajkbt  Sals  of  Li4)dok&— ViouTloir 

— COKTEHPT. 

On  the  hearlDK  of  an  order  to  show 
eanse  why  petitioner  should  not  be  panlshed  for 
contempt,  for  vlolntlnfr  an  injunction  from  sell- 
ing liquors  on  certain  premises,  a  witness  testi- 
fied to  drinking  what  he  believed  to  be  beer, 
there,  after  the  injunction.  An  officer  testified 
that  oa  searching  the  premises,  nearly  a  month 
after  the  injunction,  be  found  two  kegs  of  beer. 
Petitioner  testified  that  after  the  injunction  h» 
sold  tbe  premiaea,  and  had  no  connection  there- 
with until  he  repurchased  the  same,  some  time- 
after  the  acts  oonstituting  the  allesred  violation; 
but  his  evidence  tended  to  show  an  effort  to- 
evade  the  law,  rather  than  a  bona  fide  sale, 
Hdd,  that  the  court  was  Juatifled  hi  findior 
petitioner  guilty  of  oontempt. 

Proceeding  by  certiorari  to  review  tbe  ac- 
tion of  the  district  cotirt  In  and  for  Polk 
county,  acUudging  the  [dalntlff  gulltx  of 
contempt 

H.  O.  Carpenter  and  J.  F.  C<»iradt  for 
plaintiff.  Spurrier,  Dowell  &  Farrish,  for 
def€3idant. 

GIVEN,  J.  On  July  14,  1S82,  the  plain- 
tiff was,  by  decree  ot  said  district  court, 
raijoined  from  udng  a  certain  bullcUng  and 
premises  fbr  the  selling  and  keejdng  fbr  Il- 
legal sale  Intoxicating  liquors,  and  from 
selling  and  keeping  fur  illegal  sale  Intoxicat- 
Ing  liquors.  In  Polk  coimty,  Iowa.  On  Oc- 
tober 1,  1892,  this  plaintiff  appeared  before- 
said  court.  In  obedience  to  a  former  ord«r 
thereof,  to  show  cause  why  he  shonld  not 
be  punished  for  a  contempt  of  court,  for 
having  vlohited  said  Injunction.  Upon  full 
bearing  he  was  adjudged  gnllty,  and  judg- 
ment entered  as  authorized  in  such  cases. 
Plaintiff's  claim  Is  that  the  court  proceeded 
iUegally,  for  the  reason  that  thore  was  no 
evidence  that  he  had  k^t  or  sold  any  In- 
toxtceting  liquor  after  said  Injunctloa  wa» 


Digitized  by  Google 


474 


KOBTHWESTEBN  BEPOBT£R.  Vol.  55. 


(Iowa. 


granted  against  him.  WltneM  Kelly  tesO- 
fled  to  drinking  what  he  bdiered  to  be  beer, 
in  tike  idace  described,  aboat  seven  weeks 
befoie  tbe  hearing  for  eont«npL  An  ct- 
flcer  testified  tbat  on  nuddng  a  search  of 
said  premises,  August  8,  1882.  he  found 
two  elght<gaIlon  kegs  of  bew.  Itiere  Is  no 
pretmae  Ibat  the  beer  drank  the  wit- 
ness, or  contained  In  ttie  two  kegs,  was 
other  than  Intoxicating  Dquor;  but  the  plain- 
tiff dalniB  and  teetlflee  that  soon  after  tbe 
Injunction  was  granted  he  sold  tbe  restau- 
rant where  theae  liquors  were,  and  had  no 
connection  with  It  until  September  12.  1892, 
when  he  repnrdiased  It  Hla  erldenoe  as  to 
the  sale  of  the  restaurant  Is  not  satlsfafr 
tot7.  The  transaction  aavon  largely  of  an 
effort  to  erade  the  law,  rather  than  a  bona 
fide  sale.  It  is  nnneceasaty  that  we  here 
^Bcnss  Ibe  evldenee  at  loogtb.  It  Is  aaf> 
fldent  to  say  tbat  In  view  of  what  Is  shown 
concwning  this  alleged  sale  of  the  restau- 
rant, and  plaintiff's  subsequent  connection 
with  It,  flie  district  court  was  fnSy  warrant 
ed  lu  finding  him  guilty  of  contempt  Coun- 
sd  have  discussed  at  l«igth  whetiier  a  Uq- 
vor  whldi  plaintiff  admits  he  scdd  was 
within  the  meaning  of  the  statute.  Having 
reacbed  the  conclusion  Just  announced.  It  Is 
unnecessary  that  we  consider  this  question. 
The  idalntlff's  petition  is  dismissed,  and  the 
Judgment  of  the  district  court  affirmed. 


FLETCHER     KELLY  et  at 

(Supreme  Court  of  lows.    Mky  23.  1893.) 

FizTTRES— UoaroAon— Fbioritt  —  HBOa:AKIO*B 
Lib:(— Aitob:«et'b  Fbb— Allowance. 

1.  On  the  forecloanre  of  a  mortga^  of  a 
leasehold  It  appeared  that,  when  the  mort»ragor 
commenced  the  erection  of  the  bailding  there- 
on, he  expected  to  obtain  a  conTeyance  of  the 
premiBes,  out  only  received  a  lease  for  20  yeara, 
and  then  erected  the  buildin;:,  as  first  planned. 
The  lease  required  the  lessee  to  maintain  on  the 
premises  an  hotel  and  eatins  house,  to  be  opei^ 
mted  in  connection  with  the  lessor's  railroad  sta- 
tion, and  provided  for  a  renewal  of  the  lease 
on  its  termination,  or  a  ^spositioa  of  tbe  build- 
in;  nnder  certain  circnmstancee,  but  in  no 
event  could  the  lessee  remove  the  same  without 
the  lessor's  consent.  Held,  that  the  building 
was  not  a  mere  fixture,  bat  a  part  of  the 
r^ty,  BO  that  tbe  Hen  thereon  of  a  mortage 
on  the  leasehold,  taken  without  notice,  wna  su- 
pper to  that  of  a  prior  chattel  mortgage  on 
the  building  onlr. 

2.  Where  materials  and  labor  are  furnished 
for  an  addition  to  a  building  on  which  an  in- 
eumbrance  exists,  the  lien  therefor  Is  subordi- 
nate to  tbe  incumbrance. 

3.  Acts  18th  Oen.  Assem.  c.  185.  i  8,  pro- 
vides that  before  any  allowance  of  attorney's 
fee  shall  be  made  the  attorney  shall  make  affi- 
davit to  certain  facts,  "which  affidavit  shall  be 
filed  with  the  origiual  papers."  HM  that, 
where  a  proper  affidavit  was  filed  on  the  com- 
moicement  of  the  case^  and  afterwards  a  snb- 
fltltated  attorney  filed  a  second  or  amended  affi- 
davit, an  allowance  of  tbe  fee  Is  proper. 

4  The  bolder  of  a  mechanic's  lien  is  not  a 
"snbseqnent  purchaser  for  a  valuable  consider- 
ation," within  the  meiming  of  Code,  i  1941, 
providing  that  no  Instrument  affecting  real  es- 
tate Is  TaUd,  as  against  Buch  purchaser,  unless 


recorded.    Hence,  in  the  absence  of  statntory 

Erovlsions  therefor,  a  mechanic's  lien  on  a 
ouse  is  subordinate  to  that  of  a  chattel  mort- 
gage thereon,  thoogh  the  mortgage  was  not  re- 
corded. 

Appeal  from  district  court,  O'Brlut  county; 
Scott  M.  Ladd.  Judge. 

3.  A.  Stocum  and  I.  L.  B.  Pedc,  for  appel- 
lants Mary  M.  Kelly.  Mazy  M.  K.  Judd.  and 
Mary  U.  Kelly,  executrix.  Allen  &  Wilcox, 
for  appellanta  Wheeler  &  Flint  CUggett  & 
Utile  and  1.  L.  Lee,  for  appellee,  Fletcher. 

KINNE,  J.  1.  The  defendant  Hary  M. 
Kelly  and  Mazy  M.  K.  Judd  Is  the  same  per- 
scHL  The  pleadings  and  atipuIatioDS  of  the 
parties  cover  about  100  printed  pages.  We 
shall  endearor  to  state  tbe  facta  touching 
the  matters  In  ccmtroTersy  betwem  fbs  par^ 
Ues;  In  so  for  as  they  are  material  to  the 
questions  raised  by  these  appeals:  Prior  to 
Norember  1,  1882,  the  defendant  S.  B.  KeUy 
had  been  negotiating  with  the  officers  at  the 
d^oidant  the  Chicago.  Milwaukee  &  St  Paul 
Railway  Company  for  the  pnrdiase  of  them 
of  a  tract  ot  grotmd  lyhig  at  the  side  ot  and 
adjacent  to,  the  ri^t  of  way  of  said  company 
at  Sanborn.  Iowa.  Pending  these  negotia- 
tions. Kelly  had  entered  into  posseasiou  of 
tbe  premises,  and  begun  the  erection  thereon 
of  a  large  brldi-Teneered  hotd  building. 
When  he  went  into  posacooion,  and  began 
to  Improre  the  pn^rty,  It  was  with  the 
understanding  had  with  ofitdols  €t  tbe  rail- 
way company  that  the  company  would  make 
him  a  deed  to  the  land.  After  be  bad  bis 
material  on  the  ground,  and  tbe  building 
partly  erected,  be  learned  tbat  tbe  company 
would  not  give  him  a  deed,  but  would  lease 
It  to  him  fbr  a  term  at  20  yean.  He  then 
entened  Into  a  contract  with  the  railway  com- 
pany, leasmg  tbe  ground  for  20  yeara  The 
lease  provided,  anumg  other  tblngs,  that 
.  Kelly  should  pay  me  dtdlar  per  year  as  rent 
for  tbe  ground;  that  be  should  ke^  and 
operate  abot^  and  raUmiy  eating  bouse  upcm 
the  pnemlses.  Under  certain  drcomstances 
the  lease  mli^t  be  forfeited.  In  which  case, 
as  well  as  at  the  exKriratlw  of  tbe  term,  the 
lessor  was  to  take  the  buildings  at  an  ap- 
praised Talue;  or.  If  the  term  expbred,  and  the 
lease  was  not  renewed,  and  the  company 
should  not  wUh  to  take  tbe  bolIdlnffB.  thoa 
Kelly  might  remove  the  buildings  within  flO 
days  after  recelTlng  notice  to  do  sa  The 
lease  woa  dated  NoTember  1,  1882.  but  was 
not  recorded  until  May  16.  1883.  Uiiy  % 
1SS3,  Kelly  borrowed  of  pbilntlff  $2J!00;  giv- 
ing his  note  therefor,  due  May  9,  1888,  and 
drawing  8  per  cent,  interest,  and  secured  by 
a  mortgage  In  the  form  of  real-estate  mort- 
gnge  on  the  land  on  which  the  boUdtngs  were 
situated.  This  mortgage  was  filed  for  record, 
and  recorded  as  a  real-estate  mortgase.  on 
May  IG,  1883.  The  mortgage  recited  that 
the  premises  were  free  from  Incumbrance. 
June  1.  1888,  plaintiff  began  bis  action  to 
foreclose  this  mortgage,  making  all  the  par^ 
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ties  heretofore  mentioned  parties  defendant, 
and  claiming  a  flrrt  lien  (m  aald  proper^. 
September  19.  1888,  the  railway  company 
filed  an  answer  setting  up  th^  lease  with 
Kelly,  and  elalmlng  that  he  had  no  rl^t  to 
mortgase  th»  pnq^uly.  PlalntifE  demurred 
to  this  answer,  but  the  demurrer  was  with- 
drawn, and  DO  further  steps  token  In  the 
case,  80  far  as  tbe  railway  company  was  con- 
cerned. Deoembor  14,  18S8,  defmdanta 
Wbeeler  &  Flint  answered,  denying  general- 
ly, and  rialmlTig  that  tm  January  7,  1888, 
they  contracted  with  Kelly  to  furnish  him 
mat»lals  for  an  addition  to  said  hotd  bidld- 
ing;  that  they  fumlAed  same,  to  the  value 
of  $529.98,  prior  to  May  28,  1888,  according 
to  contract,  which  were  used  in  said  building; 
that  tbcr  filed  a  statement  for  a  Uen;  and 
that  an  action  was  peudtng  to  enforce  their 
Hen,^and  asking  that  their  Hen  be  decreed 
prior  to  plaintlfl's  mortgage.  September  U, 
1888,  defendant  Mary  K.  Jndd,  Mary  M. 
Kdly,  and  Mary  M.  Ktily,  execntrlx,  (irtu> 
will  hereafter  be  reared  to  as  Judd,)  CQed 
her  answer,  alleging  that  on  March  21,  1883, 
she  loaned  to  &  R.  Kelly  10,900^  for  which 
he  wecnted  Us  note  due  April  1,  1888,  wtfh 
faitMeat  at  8  pn  cent,  and  <ai  flte  same  day 
secured  ttie  same  a  chattel  mortgage  on 
the  hotel  boUdlng  before  mentioned.  This 
mortgage  was  filed  for  rectsd  July  20,  1883, 
and  recorded  as  a  chattel  mortgage.  She 
men  that  ^ataittff,  at  tbe  time  he  took  hte 
mtntgage,  had  actual  and  caostrncttTe  notice 
of  ber  nKwtgage.  She  dslms  ^ority,  as  to 
the  buildings,  over  the  lien  of  pbdntUTs 
mortgage.  September  U,  1888,  Judgment 
was  rendered  against  the  defendant  S,  B. 
Kdly,  on  deteult,  in  iKWt  of  plaintiff,  <m 
bla  claim,  and  a  decree  of  foredoeure  en- 
tered against  him.  Plaintiff  replied  to  the 
pleading  of  Jndd,  denying  knowledge  or  no- 
tice CMC  her  mortKage  at  tbe  time  he  made  his 
loan.  Ubt  lOf  1880,  Wbeeler  Jk  Flint  filed  a 
cross  petition  setting  out  that  they  bad  se- 
cured a  Judgment  on  their  Uen  claim,  had 
sold  ibe  prc^erty,  and  Ud  la  ttie  same  at 
the  sale,  and  claimed  the  premises  a>  against 
all  the  parties  to  this  salt  Fletcher  was  not 
a  pnr^  to  the  Vea  toreclonire.  May  27, 
1880,  plaintiff  filed  a  demurrer  to  the  said 
cross  petition  of  Wheeler  ft  Flint,  whtdi  was 
rastained.  June  8, 1880,  Jndd  filed  an  amend- 
ment  to  her  answer,  claiming  that  the  prop- 
er^ was  perscmal,  and  that  j^alntiVs  morfr- 
meo  was  no  lien  thereon,  and  that  ebe  had 
no  notice  of  plalntUI's  mortgage.  A  decree 
was  entered  in  the  case  <m  June  19,  1891, 
wherein  plalntUTs  nmlgage  was  decneed 
to  be  a  first  lien  niKm  iba  property,  in- 
cluding all  the  buildings,  the  defendant 
Jodd's  <diattel  mortgage  a  second  lien  on  the 
buildings  only,  and  Wheeler  &  Flint's  me- 
cbanic*s  Um  a  tiitrd  lieu  on  the  premises. 

2.  It  is  dalmed  tbut,  at  the  time  plaintiff 
loaned  his  money  and  took  his  mortfoiee, 
he  bad  actual  notice  of  the  Judd  mortgage. 
There  la  some  teatinumy,  whldi  Is  not  of  a 


satisfiiDtory  <duiraoter,  whldt  tends  to  sup- 
port the  contention.  But  ihe  great  weight 
ot  Um  evldeiuiek  in  onr  Judgment,  clearly 
ithows  that  he  made  tiie  loan,  and  took  his 
seonrity.  In  absolute  Iguorance  ot  tbe  Jndd 
loan  and  mortgage.  In  view  of  the  testi- 
mony of  caiflsett,  Lee.  and  Bule  as  to  tbe 
admissions  of  S.  B.  Krily,  it  seems  certain  Ibiit 
Kielly,  In  order  to  ^eet  tiie  loan  of  plaintiff, 
cwoealed  ftom  him  the  faot  that  a  prior 
loan  had  been  mode,  which  was  secured  by 
a  mortgage  on  tbe  buildings.  The  drcuin- 
stsnoes  surrounding  the  transaction  all  In- 
dioate  that  pltintiff  would  never  have  made 
tbe  loan,  had  he  known  of  the  Judd  mort- 
gage. Prior  to  making  the  loan  the  plaintiff 
to(dc  steps  to  ascertain  if  there  were  any 
Hens  upm  the  property,  and  tbe  propw  rec- 
ords of  tbe  Doimly  disclosed  non&  We  eoOf 
fdude  that  it  sattsfaotorOy  appears  that  the 
plaintiff  had  no  knowledge  of  tbe  Jndd  mort- 
gage untU  about  a  year  atbet  his  loan  was 
made,  and  security  taken. 

8.  It  is  urged  that  when  pbUntiff  took  his 
mortgage  he  was  bound  to  take  notice  of 
the  terras  and  conditions  of  tbe  lease  from 
the  railway  company  to  Kelly.  Counsel  for 
Mrs.  Judd  se«n  to  have  overUxAed  the 
faot  that  plalntifTs  mortgage  was  taken 
and  filed  tm  record  betora  tbe  lease  was 
filed  for  record,  and  I3me  Is  nothing  to  show 
tha^  prior  to  the  recording  of  the  leaser 
plaintiff  had  any  knowledge  of  its  exiatenoe. 
We  do  not  dean  tUs  a  matter  that  need 
be  discussed,  as.  In  our  view  of  the  case,  the 
providcHu  ot  the  lease  sbowt^Oiat  it  was  tbe 
Intention  tiiat  the  buildings  dtould  betreated 
as  a  part  of  the  real  estata  What  consti- 
tutes a  fixture^  tat  a  given  case,  ia  a  ques- 
tion upon  whicb  flie  anthoritl«  are  not 
agreed,  and*  we  shall  not  tindertake  the  un- 
profitable task  of  attnnpting  to  reooqcOe  cr 
classify  than.  T^e  trend  of  modem  deal- 
irioas  is  tbat,  subject  to  Ibe  "^"nyr  ^ih 
nezatton  to  the  realty,  and  to  flie  use  and 
purposes  of  the  realty,  with  which  a  thing 
in  oontroveny  is  connected.  Its  character, 
as  a  fiztore  oe  not,  is  to  be  determined  by 
the  intention  of  the  party  making  the  an- 
nexation. Ewell,  Flit  21;  Tyler,  Ftxt  114; 
1  Jones,  Mortg.  f  42»;  Gobbey,  Ohat  Mortg. 
H  204,  205;  Teaff  v.  Hewitt,  1  Ohio  St.  630; 
Potter  V.  Cromwell.-  40  N.  T.  296;  McKea 
V.  Bank,  66  N.  Y.  489;  Btnkley  t.  Forimer, 
U7  Ind.  176,  19  N.  B.  Rep.  753;  Mm  Go.  v. 
Hawley,  44  Iowa,  67.  It  is  said  In  tbe  case 
last  above  dted  that  the  Intention  is  the 
controlling  consideration  in  determining  the 
whole  question.  This  court  has  bdd  fliat 
"fixtures  are  personal  chattels  annexed 
to  tbe  freehold,  and  which  may  be  severed 
and  removed  by  the  party  who  has  annexed 
them,  flgainat  the  will  of  the  owner  of  the 
freehold."  I^ekereU  v.  Oarson,  8  Iowa,  651. 
Now  It  Is  clear  that,  by  virtue  of  his  lease. 
S.  B.  Kelly  owned  an  estate  in  l.ind,  and 
on  this  land  tbe  bulldinfis  In  controversy 
were  sltuatiid.   Wo  have  bdd  that  a  homo- 
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stead  maj  exist  in  a  lessehold  Interest  In 
real  estate.  Felan  v.  De  Berard,  13  Iowa, 
53.  And  a  sale  of  a  leasehold  under  execu- 
tion, having  more  than  two  years  of  an  un- 
expired term,  may  be  redeemed  from.  Code, 
I  S008.  And  nnder  our  law  any  convey^ 
anee  of  real  estate  passes  all  the  interest  of 
the  grantor  therein,  unless  a  contrary  In- 
tent can  be  reasonably  Inferred  from  the 
terms  used.  Oode,  {  1930.  Frederick  t. 
Oallahan,  40  Iowa,  313.  That  such  a  lease- 
hold estate  as  that  at  bar  oonstttutes  an  In- 
terest In  lands  la  clear;  and  It  f(^ows  that 
a  oonveyance  of  It  by  mortgage  carries  with 
it  the  buildings  or  ImprOT^nents  thereon, 
unless  a  contrary  Intent  appears.  In  view 
of  the  principles  of  law  above  stated,  was 
this  property,  indndlng  the  buildings  and 
tmprovemen^  thereon,  real  estate,  as  be- 
tween S.  B.  Eelly  and  ib.&  plaintiiT,  so  as 
to  make  plalnticra  mortage  a  first  lien 
thereon?  Let  us  examine  the  character  of 
the  annexation  of  this  bnlldlng  to  the  realty 
on  which  it  stood.  Tbe  original  building  was 
a  brick-veneered  structure,  tliree  stories  and 
an  attic  In  hel^t,  with  slate  gables  and 
Iron  shingle  roof,  and  cost  917,000.  An  at- 
tempt was  made  to  excavate,  and  put  the 
foundation  in  the  ground,  but  the  ground 
was  so  wet  that  it  had  to  be  abandoned, 
and  the  foundation  was  laid  on  the  top  of 
the  ground,  on  large  foottug  stone.  In  18S8 
an  addition  was  built  to  the  hotel,  of  frame 
sheeted  for  brick  veneering.  It  was  part 
two,  and  part  three,  stories  In  height  There 
was  a  wnter  pipe  running  from  the  com- 
pany's waterworiu  to  and  under  the  build* 
Ing.  Sewer  pipes  also  ran  under  the  build- 
ing. There  were  three  platforms  on  the 
south  aide  of  the  building,— one  65x40,  one 
25x16,  and  one  8  feet  square.  There  was  an 
excavation  under  the  building  8  feet  wide 
and  40  feet  long.  There  was  a  large  da- 
tern  at  the  north  end  of  the  building.  The 
land  on  which  this  bnlldlng  is  erected  ad- 
joins the  track  and  depot  groimds  of  the 
(^cago,  Milwaukee  &  St.  Paul  Railway 
Oompany  at  SanbcMii,  which  it  appears  Is 
a  town  situated  at  the  end  of  a  division 
'<m  said  line  of  road.  The  building  was  to 
be  erected  upon  the  company's  grounds,  to 
be  used  as  an  hotei  and  railroad  eating  house 
for  the  accommodation  of  the  patrons  of  the 
railroad  company.  Trains  stopped  there  for 
meals.  Now,  what  was  the  Intent  of  Kelly 
as  to  making  these  improv^oita  fixtures? 
It  appears  that,  without  conflict  at  the  outset, 
be  expected  to  obtain  a  deed  from  the  rail- 
way company  for  the  land,  and,  while  hav- 
ing this  understanding  with  the  superintend- 
ent of  the  company,  Kelly  got  his  material 
upon  the  ground,  and  had  the  building  In  the 
oonrse  of  erection,  when  be  teamed  that 
they  would  not  give  him  a  deed  for  the 
land,  bat  would  give  him  a  20-year  lease. 
It  is  certain,  then,  that  the  orie^nal  inten- 
tkm  ct  Kelly  waa  to  make  these  Improve- 
memta  a  part  <tf  the  realty.   Waa  Oat  !&• 


(Iowa. 

tention  changed  afterwards?  It  does  not 
appear  that  his  plan  as  to  the  building  wn» 
In  any  respect  changed  by  reason  of  his  fail- 
ure to  obtain  a  deed.  On  the  contrary,  he 
proceeded  with  flie  erection  of  the  building^ 
08  originally  planned,  as  he  had  before  he 
knew  he  could  not  obtain  a  deed.  But  the 
lease  itself  dearly  shows  Kelly's  Intention. 
By  its  terms  he  was  required  to  malntaiik 
upon  the  demised  premises  a  good,  substan- 
tial building,  with  all  the  customary  out- 
hoasee.  and  other  Improvements  and  appur- 
tenances,  to  be  used  and  occupied  an  aft 
hotel  and  eating  house;  and  said  buildings' 
were  to  be  so  located  as  to  be  oonv«ilent 
for  tiie  purposes  for  which  they  were  de- 
signed. They  were  to  be  kept  In  a  clean 
and  healthy  condition.  He  bound  himself, 
during  the  term  of  sold  lease,  to  carry  on 
and  conduct  an  eating  house  and  hotel  to- 
the  satisfaction  of  certain  officers  of  the 
railway  company.  He  was  to  keep  the- 
buildings  and  contents  Insured,  and,  if  the 
hotel  was  damaged  by  fire,  was  to  rebuild 
it  He  was  required  to  keep  the  buildings  in 
good  repair,  and  to  pay  all  taxes  on  the- 
property.  If  the  lease  was  determined  by 
lapse  of  time,  and  the  company  Aonld  re- 
fuse to  renew  it  they  were  to  pay  the  ap- 
praised value  for  the  improvements.  If  it 
was  determined  by  fbrfeitnre,  they  were  t»- 
pay  two-thirds  of  the  appraised  value.  If, 
at  the  end  of  the  term,  Kelly  refused  to  re- 
new the  lease,  the  company  had  the  option 
of  taking  all  the  Improvements  at  the  ap- 
praised value,  or  of  requiring  Kelly  to  move- 
them  off  within  60  days  after  notice.  TTn- 
der  the  terms  of  this  lease,  Kelly  could  not, 
in  any  evoit  remove  any  of  tiie  bull  dings, 
unless  permitted  to  do  so  by  the  company. 
Under  the  definition  given  by  this  court  in 
Plckerell  v.  Carson,  supra,  these  buildings- 
and  Improvements  were  not  fixtures,  be- 
cause they  could  never  be  removed  exoept 
at  the  will  of  the  leaser.  The  obligation  te- 
erect  and  maintain  these  builduigB  was  one, 
if  not  the  main,  consideration  on  the  part 
of  the  railway  oompany  for  the  lease.  The- 
company  wore,  by  the  provisions  of  the 
lease,  providing  for  an  eating  house  and  ho- 
tel, which  at  that  point  was  a  necessair 
and  valuable  adjunct  to  their  business  as 
carriers  of  passengers.  Had  it  been  intend- 
ed that  ibe  buildings  should  be  considered 
as  chattels,  merely,  it  Is  reastmable  to  sup- 
pose tiiat  Kelly  would  have  had  Incorporated 
in  the  lease  apt  language,  which  would  have 
given  him  the  right  to  remove  them  of  hie 
own  accord.  Under  the  drcumstanoes  tils- 
closed  In  the  evldmce,  the  building,  as  to 
the  character  of  ItA  annexation  to  the  land. 
Is  as  permanent  as  If  Kelly  had  the  fee  titie 
to  the  land  on  which  it  stood.  All  the  acts 
of  the  parties  to  the  lease  teoA  strongly  t» 
show  that  the  bnprovements  were  Int«ided 
to  become  a  part  of  the  realty.  The  char* 
acter  of  their  use  In  connection  with  ttie 
land,  and  their  relation  to  the  buaineaa  ot 
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the  raflway  company,  aH  sopport  out  con- 
«lnsion.  Every  step  taken  by  Kelly  in  con- 
nection with  the  execution  of  ptolntUTs  mort- 
gnge  indicates  that  at  that  time  be  consid- 
ered and  treated  the  buildings  as  a  part  of 
the  realty.  His  teatiraony  touching  the  ne- 
eotlAtiona  with  plaintiff  for  the  loan  ahowB 
that  the  ImproTementa  were  considered  as 
tiie  valuable  part  of  hU  leasehold  Intereat 
This  mortgage,  then,  must  be  held  to  cover 
Kelly's  entire  interest  In  the  real  estate, 
including  all  the  Improvements  there<Ma.  It 
follows  that,  plaintiff  having  taken  his  mort- 
gage for  value,  and  without  notice  of  Mrs. 
Judd's  mortgage,  It  la  a  prior  llm  on.  the 
property. 

4.  Defendants  Wheeler  &  Flint  filed  a  cross 
bill  setting  up  certain  matters  by  reason  of 
which  they  claimed  a  lien  on  the  building  su- 
perior  to  plalntUTs  mortj^ege.  A  demurrer  of 
plaintiff's  to  this  cross  bill  was  sustained, 
and  the  record  does  not  show  that  Wheeler  & 
Flint  stood  upon  this  ruling,  and  hence  we 
caimot  consider  questlona  arising  thereon.  In 
another  part  of  tiieir  answer  they  claim  that 
thAr  mechanic's  lien  Is  superior  to  plaintiff's 
mortgage.  The  material  for  which  the  lien 
was  claimed  was  furnished  for  an  addltlcm  to 
the  hotel  In  1888.  about  five  years  after 
plaintiff's  mortgage  was  executed  and  record- 
ed, and  six  years  after  the  original  building 
was  erected.  Under  our  holding,  this  addi- 
tion became  a  part  of  the  real  estate,  and  of 
the  original  building,  and  Wheeler  &  Flint 
are  only  entitled  to  a  lien,  as  against  plain- 
tiff, for  any  balance  that  may  remain  after  a 
sale  of  the  property  on  plalntifTs  dalm,  and 
the  satisfaction  of  their  debt,  with  interest 
and  costs.  Bank  v.  Schloth,  59  Iowa.  316,  13 
N.  W.  Kep.  314;  Curtis  v.  Broadwell.  66 
Iowa,  662.  24  N.  W.  Bep.  26S;  Mffler  t.  Seal. 
71  Iowa,  302,  32  N.  W.  Kep.  381. 

5.  Defendants  Wheeler  &  Flint  and  Judd 
complain  of  the  action  of  the  court  In  taxing 
an  attorney's  fee  In  favor  of  plaintUTs  attor- 
neys. They  Insist  that  the  affidavit  required 
by  law  to  be  filed  as  the  basis  for  the  allow- 
anoe  of  the  fee  was  not  filed  until  over  a  year 
after  the  filing  of  the  petition  In  the  action, 
and  hence  no  fee  could  be  taxed.  The  record 
«bows  that  an  -..ffldavlt  was  filed  by  plaintiff's 
then  attorney,  Mr.  Ijee,  when  he  filed  the  pe- 
tition. Afterwards,  Mr.  Lee  removed  from 
the  state,  and  the  present  counsel  were  em- 
ployed. They  filed  another  affidavit.  Both 
affidavits  were  In  the  form  prescrFbed  by  the 
statute.  By  chapter  185,  8  3,  Acts  18th  Gen. 
Assem..  It  is  provided:  "Before  any  allow- 
ance of  attorney's  fee  shall  be  made  by  tte 
«ourt  the  court  shall  be  fully  satisfied,  hy  af- 
fidavit of  the  attorney  engaged  in  the  canse, 
—which  affidavit  shall  be  filed  with  the  orig- 
inal papers,— that  there  has  been,  and  is,  no 
agreement,  express  or  Implied,  between  the 
attom^  and  any  other  person,  except  a 
pxBctMng  attorney  engaged  with  him  aa  at- 
torney In  ttie  canse*  for  any  dlviEAm  or  shar^ 
lug  at  tho  fee  to  be  taxed;  and  no  fee  aball 


be  taxed  except  in  ftivor  of  a  regulftr  attor- 
ney, and  In  compensation  for  services  actual- 
ly rendered  in  the  cause."  Tbe  filing  of  this 
affidavit  waa  a  condition  precedent  to  the  al- 
lowance of  an  attorney's  fee.  A  proper  affi- 
davit having  been  filed  with  the  i>etltlon,  and 
the  attorney  who  commenced  the  action  hav- 
ing severed  his  connection  with  the  cause.  It 
was  necessary  that  the  attorneys  who  after- 
wards prosecuted  the  cause  to  Its  conclusion 
should  file  an  affidavit  This  last  affidavit 
may  be  treated  as  an  amendment  to  the  for- 
mer one,  rendered  necessary  by  the  with- 
drawal of  the  original  attorney  In  the  cause. 
Such  being  Ibe  case,  tbe  fee  waa  property  at 
lowed. 

6.  Wheeler  A  Flint  complain  of  the  decree 
^tered  in  this  case  In  many  particulars, 
which.  If  erroneous,  can  only  affect  the  rail- 
way company,  which  has  not  appealed. 
These  alleged  exrors  are  not  avaUable  to 
Wheeler  &  Flint 

7.  We  are  required  to  detumlne  the  qnes- 
tlon  of  priority  of  liens,  as  between  the  Judd 
mortgoge  and  the  Wheeler  &  Flint  mechnn- 
Ic's  lien.  Wheeler  &  Flint  had  no  actual  no- 
tice of  the  Judd  mortgage.  Our  statute  pro- 
vides that  "no  instrument  affecting  real  es- 
tate is  of  any  validity,  against  subsequent 
purchasers  for  a  valuable  conslderatl<m,  with- 
out notice,  unless  recorded  in  the  office  of  the 
recorder  of  the  county  In  which  the  land  lies, 
as  herdnafter  provided."  Code,  {  1941. 
Now,  If  we  treat  the  Judd  mortgage  as  an  in- 
strument affecting  real  estate,  was  it  of  any 
validity  as  against  the  mechanic's  lien.  It  not 
having  been  Indexed  or  recorded  in  the  prop- 
er books  pertaining  to  real-estate  mortgages? 
It  will  be  observed  that  the  statute  only  pro- 
tects subsequent  purchasen  for  value,  and 
without  notloe.  We  have  said  that  the  term 
"subsequent  purcliaser"  means  one  who 
claims  under  some  commcm  grantor,  under 
the  same  chain  of  title,  (Bonkin  v.  Miller,  43 
Iowa,  11,)  and  have  held  that  a  Judgment 
creditor  Is  not  a  subsequent  purchaser,  within 
the  meaning  of  this  section,  (Norton  v.  Wil- 
liams, 9  Iowa.  628;  Bell  v.  Evans,  10  Iowa. 
353;  Seevers  v.  Delashmutt,  11  Iowa,  174; 
Hays  V.  Thode,  18  Iowa,  61;  Chapman  v. 
Coats,  26  Iowa.  288.)  We  think  that  a  me- 
chanic's lien  holder  does  not  come  within  the 
protection  afforded  by  the  statute.  He  is  not 
a  purchaser,— not  more  so  than  a  Judgment 
credltOT,— and  hence  must,  at  his  peril,  take 
notice  of  all  liens  and  incumbrances,  whetiier 
recorded  or  not  His  Hen  attaches  to  the  real 
estate,  subject  to  all  outstanding  equltiefl, 
whether  he  had  notice  of  them  or  not  except 
in  so  far  as  this  rule  may  be  modified  by  the 
mechanic's  lien  statutes.  See  Miller  v.  Stod- 
dard, (Minn.)  62  N.  W.  Bep.  890.  Kelly  and 
Judd  then  having,  as  between  themselves, 
elected  to  treat  these  buildings  as  chattels,  and 
mortgaged  them  as  such.  Wheeler  &  Flint 
were  bound  to  ascertain,  at  their  peril,  the 
facta  touching  the  Judd  mortgage,  and  act  ao- 
owdingly.   It  doee  not  appear  that;  when 
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they  jmrobaaed  ttw  property  under  their  lien 
Judgment^  Ifaey  had  no  knowledge  of  Oie  Judd 
mortgage.  If  it  did,  the  role  might  be  dUTer- 
enL  Weaver  t.  Gazpenter,  42  Iowa,  348. 
The  decree  of  the  coart  below  is  afflrmed. 


HBwrrr  t.  mosoam. 

(Snpmma  Court  oC  Iowa.  1^  28,  1808.) 

Btidexo*— ADiussiom— pKoor  or  Fokkiok  L^wb 

— DiEUS  —  ACKNOWLBDOHBNT  —  TaX  T1TLS8  — 

Ebtofpbl  of  Fobher  Ownsb. 

1.  la  an  action  to  qolet  title  under  a  tax 
deed,  where  the  petition  ail^ea  that  the  deed 
was  recorded  in  toe  coanty  records,  and  the  an- 
swer, as  a  basis  for  affirmatire  relief,  alleges 
"that  the  said  pretended  tax  deed,  and  the  rec- 
ord thereof,  *  *  *  constitute  a  cloud"  on  his 
title,  an  objection  that  the  "deed  is  not  prop- 
vAr  aclcnowledged,  indexed,  and  recorded  as  re- 
quired by  statute,  cannot  be  raised  when  the 
deed  is  offered  in  evidence. 

2.  Code,  I  259,  provides  that  a  notary's 
seal  shall  have  engraved  on  it  the  words  "No- 
tarial Seal,"  the  oame  "Iowa,"  and  the  sni^ 
name  and  at  least  the  initials  of  the  notary's 
Chrititian  name.  Held  that.  Id  the  absence  of 
proof  to  the  contrary.  It  will  be  presumed  that 
the  requirementa  of  another  state  in  which  an 
acknowiedgmmt  Is  ttketk  are  the  aame  as  those 
of  Iowa. 

3.  Where  a  deed  Is  Insaffident  tor  want  of 
a  proper  acknowledgment,  It  is  not  reversible 
error  to  receive  it  tu  evidence,  where  the  deed 
Is  pleaded  in  the  complaint,  and  not  denied  in 
the  answer,  and  defendant  acquired  the  inter- 
est in  the  land  which  he  claimed  before  the 
deed  was  executed,  and  was  not  affected  by 
any  want  of  notice  of  the  deed,  nor  by  any  de- 
fect In  its  acknowledgment. 

4.  Where  persons  pnrcliase  land  from  one 
holding  tax  deeds  therefor,  regular  on  their 
face,  in  good  faith,  and  without  notice  of  any 
illegalities  In  the  tax  aalea,  and  go  into  posses- 
sion, the  former  owner  of  the  land,  who  has 
discontinued  paying  the  taxes  and  has  remained 
quiet  for  more  than  20  years.  Is  estopped  to 
assert  his  title  in  eoulty  agalost  them,  where 
no  ncuse  Is  offered  tor  the  delay.  Mathews  t. 
Oulbertaon,  (ivwm^t  60  N.  W.  Rep.  201,  fol- 
lowed. 

Appeal  from  district  court,  Stonz  county; 
George  W.  Wakefield,  Judge. 

Action  in  equity  to  quiet  the  title  to  80 
acres  of  land  In  Sioux  county,  claimed  by 
plaintlfT  through  a  tax  deed.  There  was  a 
hearing  on  the  merits,  and  a  decree  in  favor 
of  plaintiff.  The  defendant  appeals. 

Struble,  Riahel  &  Hart  and  Pitts  &  Kessey, 
for  appeUant  Geo.  W.  Ifowltt,  for  appdlee. 

ROBINSON,  0.  J.  In  the  year  1859  a  patent 
for  the  land  In  question  was  issued  by  the 
United  States  to  the  defendant,  Morgan. 
On  the  2Uth  day  of  August,  1871,  the  treas- 
urer of  Sioux  county  executed  and  dellyered 
to  WUliam  H.  Qurley  a  tax  deed  for  the 
land,  which  purports  to  be  baaed  upon  a  sale 
for  delinquent  taxes  of  the  years  1864,  1805, 
and  1806,  held  on  the  3d  day  of  August, 
1868.  Subsequently  conveyances  of  the  land 
were  made  as  follows:  By  Ourley  to  Laura 
Chamberlain;  by  Laura  Chamberlain  to  Gur- 
ley;  by  Gurloy  to  John  Koeter;  by  John 
Koater  to  Jacob  Koater;  by^  Jacob  Koater  to 


j^alntUt;  by  plalntUf,  an  undlTlded  mie- 
half  of  the  land,  to  A.  Von  der  Melde,  and 
by  him  of  an  undivided  ime^ialf  to  ^alntiff. 
The  defendant  alleges  tiut  the  tax  deed 
conreyed  no  titie,  and  is  rold  for  rarloDS 
reasons  set  out  In  the  anawer.  In  a  plead- 
ing atyled  a  **cnMi  bUl"  he  aven  that  be  Is 
ttie  owner  of  the  land  In  qpestlon;  Hat  plain- 
tiff dalms  some  Interest  In  it  by  vlrtiie  ot 
the  tax  deed,  and  that  Gurley  makes  some 
claim  as  the  holder  of  a  mortgage  thereon, 
executed  to  him  bj  J.  Koster,  based  iqxm 
tbe  tax  deed,  but  tbat  tbe  tax  deed  Is  rold 
for  reasMH  stated  In  tb»  answer.  IbB  de- 
fendant aaks  that  the  petition  of  plaintUF 
be  dismissed;  that  tbe  tax  deed  be  declared 
null  and  Toid;  that  the  record  thereof  be 
h^  for  nan^^  tiiat  the  mortgage  be  de- 
dnred  null  and  rUd;  tbat  plaintiff  and  Gur- 
ley be  estopped  to  claim  any  right  In  the 
laud  adverse  to  d^endant;  and  that  the 
title  thereto  be  established  and  confirmed  In 
him.  The  plaintiff.  In  bis  reply  to  the  an- 
swMT,  and  answer  to  tbe  croes  Mil,  and  Gur^ 
ley,  In  Us  answer  to  the  cross  bill,  plead  va- 
rious matters  in  support  of  their  title.  In 
addition  to  the  conveyance  described,  both 
piainrtff  and  Gurley  claim  under  a  deed  al- 
leged to  have  been  executed  by  def^dant 
to  one  Marcus  T.,Sacla,  and  under  a  deed 
from  him  to  Gurley,  but  tbe  defendant  plead- 
ed, and  the  district  court  adjudged,  that  the 
pretended  deed  to  Sada  was  forged.  As 
plaintiff  does  not  appeal,  he  can  claim  noth- 
ing in  thia  court  under  the  deed  to  Sada, 
but  must  rely  upon  the  tax  title.  The  other 
issues  were  found  1^^  the  district  court  In 
fiiTCff  of  plaintiff,  and  a  decree  was  ren- 
dered quieting  his  titie,  and  dismissing  the 
cross  bill  Defendant  served  his  notice  of 
appeal  only  on  plaintiff  and  tbe  deik.  Qur- 
1^  does  not  app^U,  and  Is  not  a  par^  to 
the  proceedings  In  ttds  court 

1.  The  appellant  contends  tbat  aiM>^ee 
must  fall  because  there  is  no  evidence  that 
the  tax  deed  was  evor  recorded.  When  It 
was  offered  in  evidence,  defendant  Inter- 
posed to  it  nine  objections,  which  cover 
nearly  all  of  a  printed  page  of  the  abstracL 
The  eighth  objection  Is  stated  as  follows: 
"Because  tax  deed  is  not  property  ackuowl- 
edged.  Indexed,  and  recorded  as  required  by 
statute."  The  appellant  now  Insists  tbat 
this  objection  was  well  founded.  We  find  no 
cotnpet^t  evidence  to  show  that  the  tax 
deed  has  been  recorded,  but  we  find  that 
such  evidence  was  not  necessary.  The  peti- 
tion alleges  that  the  deed  was  "recorded  In 
Record  No.  1,  at  page  26,  of  Sioux  coimty 
records."  That  statement  is  not  denied  In 
any  pleading  filed  by  defendant,  and  must 
therefore  be  taken  as  admitted.  Moreover. 
In  his  answer  the  defendant,  as  a  basis  for 
affirmative  relief,  alleges  "that  the  said  pro- 
tended tax  deed,  and  the  record  thereof. 
*  *  *  constitute  a  cloud"  upon  his  title. 
Among  the  numerous  defects  in  plaintiff'^ 
title  alleged  by  dtfendaut  In  Us  answer 
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and  croM  tdll,  a  faUare  to  record  the  deed 
Is  not  charged.  No  Issue  ta  regard  to  the 
recording  of  It  was  presented  by  the  plead- 
ings, and  none  coold  be  raised  by  objection 
when  the  deed  was  offered  In  evidence.  We 
are  satiafled  that  a  failure  to  record  the 
deed  was  not  urged  as  an  objection  in  the 
district  court,  and  tt  cannot  be  Inalsted  upon 
for  the  first  time  In  this  court.  The  condi- 
tion of  the  record  requires  as  to  presume 
ttiat  the  deed  was  not  only  cecorded,  Init 
that  It  was  recorded  property. 

2.  It  is  next  urgi-d  that  the  deed  from 
Gurlej  to  Laura  Chamberlain  Is  not  so  ac- 
Imowlcdjred  that  It  can  be  received  In  evi- 
dence. The  objection  is  founded  upon  the 
fact  that  the  seal  <a  the  notary  public  who 
certified  the  acknowledgment  In  the  state 
of  Ohio  is  defective.  On  it  are  engraved 
only  the  words  "Notarial  Seal,"  the  name 
of  the  county  In  which  the  certificate  was 
made,  and  the  letter  "O"  lor  the  name  of 
the  state.  The  law  of  the  state  of  Ohio 
in  regard  to  such  eeals  Is  not  shown.  In 
thia  state  the  seal  at  a  notary  public  is  re- 
quired to  have  engraved  on  it  the  words 
"Notarial  Seal,"  the  name  "Iowa,"  and  the 
somame,  and  at  least  the  Initials  of  the 
Christian  name,  of  the  notary.  Oode,  { 
259,  (1.)  In  the  absence  of  proof  to  the  con- 
trary. It  will  be  presumed  tiiat  the  rcqulre- 
neots  of  another  state  In  which  an  aclcnowl- 
edgment  is  taken  are  the  same  as  those  of 
tills  state.  Stephens  v.  Williams,  4Q  Iowa, 
MU.  If  the  admissibility  of  the  deed  In  evi- 
dence depends  upon  the  sufficiency  of  the 
seal,  the  deed  must  be  rejected  as  not  hav- 
ing been  shown  to  be  acknowledged  as  re- 
quired by  tlie  laws  of  this  state.  But  the 
rejectkm  of  the  deed  as  evidence  cannot 
alCect  the  decision  of  the  case  for  several 
reasons,  which  may  be  stated  as  follows: 
'lue  petition  alleges  that  U-urley  conveyed 
the  land  to  Laura  Chamberlain,  and  that 
averment  la  not  denied  In  the  pleadings  of 
d^endant  If  a  conv^ance  to  Laura  Cham- 
berlain is  not  shown,  it  does  not  appear  that 
Gurley  parted  with  his  Interest  in  the  land 
until  he  conveyed  It  to  John  Koster.  Our* 
ley  testified,  without  objection  on  the  part 
of  defendant,  that  he  at  one  time  owned  the 
land,  and  sold  it  to  John  Koster.  The  deed 
in  controversy  was  good  between  the  parties 
to  it  vrithont  an  aduiowledgment  As  de- 
fendant acquired  the  interest  In  the  land 
which  he  claims  before  the  deed  was  exe- 
cuted, he  has  not  been  affected  by  any  want 
of  notice  of  the  deed,  nor  by  any  defect  in 
Its  acknowledgment  We  think  the  convey- 
ance to  plaintiff  of  the  rights  created  by  the 
tax  deed  Is  both  admitted  and  proven, 
'i'here  was  no  real  controversy  In  the  dis- 
trict court  In  regard  to  it. 

3.  The  appellant  Insists  with  much  eamest- 
n<>ss  ttiat  the  tax  deed  Is  absolutely  void  for 
reasons  stated  as  follows:  "(1)  'Hiere  was 
no  tax  sale  In  substnnce  or  In  fact.  <2)  No 
taxes  were  levied  in  Sloax  county  for  elttier 


of  the  years  In  question.  (3)  Said  sale  pur- 
ports to  have  been  made  on  Augiist  3,  1868. 
and  before  that  date  the  treasurer,  by  an 
adJo\imment  of  more  than  two  months,  had 
been  divested  at  any  authority  to  proceed 
with  such  sale.  (4)  The  tax-sale  certificates 
upon  which  the  tax  deed  In  question  was 
based  had  been  settled  for  and  canceled  by 
Sioux  county  long  before  the  execution  of 
the  tax  deed."  Tne  sale  in  question  was  In 
all  mateilal  respects  like  that  considered  In 
Mathews  v.  Culbertson,  (Iowa,)  50  N.  W. 
Kep.  201.  The  objections  now  made  to  the 
sale  and  to  the  tax  deed  were  urged  in  that 
case,  and  the  evidence  to  support  them  Is 
substantially  the  same  in  both  cases.  The 
sale  Involved  in  this  case  was  nmde  for  the 
delinquent  taxes  of  the  same  years  aa  the 
one  questioned  In  that,  and  also  for  the  de* 
Unquent  taxes  of  1864,  but  the  same  rules 
govern  twtb  soles  and  iMth  deeds.  The  land  In 
question  was  taxable  In  the  year  lb60  and 
subsequent  yean.  Defendant  did  not  pay 
them  for  any  year  after  that  of  186S.  The 
land  was  sold  for  the  delinquent  taxes  of 
the  years  1864,  1865,  and  1866.  The  plaUitlfl 
and  his  grantors  paid  the  taxes  for  the  year 
1867,  and  for  all  subsequent  years,  to  and 
in(dudlng  the  year  1888.  The  plalntlfl  has 
possession  of  the  land,  and  he  and  hia 
grantors  have  had  such  possession  ^ce  the 
year  1885.  Prior  to  that  time  It  had  been 
unimproved  and  unoccupied.  The  deftmd- 
ant  states  that  he  has  paid  taxes  on  the 
land  within  less  than  25  years,  but  Is  unable 
to  state  when  he  made  the  last  payment 
Ue  says  that  prior  to  the  year  1872  he  seat 
money  to  tiie  treasurer  of  Sioux  county,  but 
that  no  receipt  for  it  was  given.  In  that 
year  one  of  his  nephews  visited  Iowa,  and 
by  request  of  the  defendant  made  an  exam- 
ination In  regard  to  the  land,  and  reported 
ttiat  It  had  been  sold  for  taxes,  and  that 
the  time  In  which  redemption  could  have 
been  made  had  expired.  About  the  first  of 
the  year  1884  hp  spoke  to  another  nephew 
In  regard  to  the  land,  and  In  the  q>rlng  of 
1886  that  n^hew  caused  an  action  to  be 
brought  In  a  district  court  of  this  state 
which  was  transferred  to  the  United  States 
circuit  court  Very  little  Is  shown  in  re- 
gard to  that  action  excepting  that  plain- 
tiff, Jacob  Koster,  Van  der  Melde,  and  Gur^ 
ley  were  made  parties  defendant,  and  the 
questions  raised  by  the  pleadings  were  the 
same  as  those  in  issue  in  this  action.  The 
action  was  dismissed,  apparently  without  a 
hearing,  and  without  an  adjudication  on  the 
merits.  Nothing  whatever  which  In  any  man- 
ner tends  to  excuse  the  delay  of  defendant 
In  protecting  and  asserting  his  title  is  shown. 
The  evidence  noes  not  justify  us  In  con- 
cluding that  he  paid,  or  attempted  to  pay, 
taxes  for  any  year  since  the  year  18G4. 
When  he  stopped  paying  taxes,  the  land  was 
of  but  little  value,  and  there  does  not  ap- 
pear to  have  been  any  demand  for  It  In 
its  immediate  vicinity  there  was  an  abun- 
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dance  of  land  owned  by  the  United  States, 
«nd  It  may  be  that  defendant  discontbtued 
tbe  payment  of  taxes  for  that  reason.  At 
least  that  Is  the  most  probable  one  suggest- 
•ed  by  the  record.  The  plaintiff  acquired 
title  with  constractlve  notice  of  the  con- 
dition of  the  Sioux  county  records  and  the 
•facts  which  they  disclosed,  and  had  knowl- 
■edge  of  the  claims  of  defendant  as  made  In 
Ihe  action  which  he  Instituted  in  tbe  year 
1886.  It  la  not  shown,  however,  that  the 
Eosters  had  any  knowledge  of  the  claim 
■ot  plaintiff  when  the  conreyances  to  them 
were  made,  and  plaintiff  la  entitled  to  the 
tights  which  they  acquired  as  pundiasers 
In  good  faith.  It  was  said  of  tbe  appellants 
In  the  Mathews  Case  that  they  bad  failed  to 
■make  tbat  showing  of  merit  and  diligence 
■which  Is  required  to  Justify  the  interference 
of  a  court  of  equity  In  their  behalf.  The 
reasons  upon  which  that  conclusion  is  based 
are  applicable  to  this  case,  and  we  must 
hold,  not  that  the  tax  sale  in  question  is 
valid,  but  that  the  negligence  of  defendant 
has  been  so  great  that  he  Is  not  entitled 
to  the  assistance  of  a  court  of  equity  to  as- 
certain whether  his  claim  In  regard  to  the 
■sale  and  d«ed  are  well  founded.  The  appel- 
lant contends  that  laches  is  available  only  as 
■a  defense,  and  that,  If  plalntiCT  wishes  to  rely 
upon  It,  he  should  have  remained  qidetly  in 
4>o8Bes8ion  of  the  land  until  suit  was  brought 
to  recover  it,  when  he  might  have  based 
his  defense  upon  such  laches.  The  answer 
to  ttiat  Is  that  the  tax  deed  appeara  on  its 
Aice  to  be  regular,  and  to  have  conveyed 
a  good  title  to  the  land.  The  plalntlft  Is 
in  possession  under  the  deed  and  is  entitled 
to  maintain  and  protect  his  possession  as 
against  adverse  claims,  which  are  not  so 
grounded  that  a  court  ^ill  «iforce  them. 
The  defeaidant  makes  adverse  claims,  but 
they  can  be  enforced  only  by  Betting  aside 
the  tax  deed.  As  he  is  not  entitled  to  have 
liiat  done,  he  has  no  claim  which  a  court 
will  recognize,  and  therefore  the  title  of 
plaintiff  should  be  quieted  as  against  the 
dalm  he  makes.  We  conclude  that  the  de- 
cree of  the  district  court  Is  correct,  and 
U  la  affirmed. 


PITTS  T.  SBAVBT. 
(Supreme  Court  of  Iowa.   May  19,  1898.) 

Qt'iETiNa  Title  — EviDESca  —  Pkoop  o»  Titlb— 

ACKNOWLEDQ  ME  NT— BSTOPMU.  — PLBADINO— TAX 

Titles— Recovkbi  . 

1.  Id  an  action  to  qviet  title,  where  it  ap- 
pears that  the  land  was  patented  to  one  John 
P.  in  1880;  that  one  Margaret  F.,  widow,  and 
her  daughter,  Nellie,  conveyed  the  land  to 
plaintiff  Id  1886;  that  the  husband  of  Margaret 
was  named  John,  who  died  intestate  In  1SS4, 
leaving,  surviving,  lils  widow  and  a  danghter, 
Nellie;  and  that  he  had  possession  of  papers 
relating  to  the  land, — and  where  no  evidence  is 
offered  to  show  that  the  patentee  was  not  the 
same  person  who  had  been  Margaret's  bus- 
tnndi  it  la  sufficiently  established  that  Margaret 
was  Uie  widow  ^  the  patentee,  and  hsr  dau|^ 


ter  the  only  heir,  and  that  plaintitt  has  title, 
within  Code,  |  fm,  providing  tbat  no  person 
shall  be  permitted  to  questifui  a  tax  title  witn- 
ont  first  showing  that  lie,  or  the  person  under 
whom  he  claims  title,  bad  title  to  the  property 
at  the  time  of  the  sale. 

2.  A  certified  copy  of  a  deed  executed  aft- 
er the  passage  of  the  curative  act  in  not  ailmi*- 
sible  as  evidence  where  the  certificate  of  ac- 
knowledgment, purported  to  he  made  by  a  no- 
tary public,  was  not  attested  by  a  seal. 

3.  Where  plaintiff  claims,  first,  onder  bEs 
patent  title,  second,  that  defendant's  tas  title 
is  void,  and,  third,  that,  if  the  tax  title  shonid 
be  held  good,  he  has  acquired  the  interest 
through  another  deed,  he  does  not  th»ebT  rec- 
ognize the  validity  of  the  tax  title,  and  w  not 
estopped  from  questioning  the  validity  of  any 
of  tne  sabseqnent  conveyances  thereander. 

4.  Where  a  person  purchases  land  from 
those  holding  the  patent  title,  who,  daring  the 
26  years  they  held  the  title,  did  not  concern 
thetnseives  about  it,  and  paid  no  taxes,  be 
takes  the  title  charged  with  all  the  defects 
thereto  in  the  hands  of  his  grantors,  and  their 
abandonment  of  the  land  cannot  be  cured  by 
his  subsequent  activity  In  asserting  bis  rights; 
but  he  is  barred  from  recovo'y  as  against  the 
purchaser  from  one  lioldtng  tax  deeds  therefor 
regular  on  their  face,  and  who  In  good  faith, 
and  without  notice  of  an  adverse  claim  or  of 
any  illegalities  in  the  tax  sales,  goes  into  pos- 
session of  the  land.  Mathews  v.  Colbertson, 
aowaj  80  N.  W.  Rep.  201,  followed. 

Appeal  from  district  court,  Sioux  county;  | 
George  W.  Wakefield,  Judge.  i 

Action  to  quiet  title.  Decree  for  plaintiff. 
Defendant  appeala. 

Geo.  W.  Hewitt,  tor  appellaat  Pitts  A 
KesBf^,  for  appellea 

EINNB,J.  1.  PlalnUrs  dalm  to  the  land 

in  controvert^  Is  based  upon  two  chains  trf 
title,— one  by  patent  from  the  United  States 
to  John  Fleming  in  ISflO,  and  by  deed  from  ' 
Fleming's  widow  and  heirs  In  1886.  Tlie 
other  chain  is  throu^  a  series  of  mesne  con- 
veyances from  one  Alex.  J(rim8on,  who  de- 
rived Ids  title  by  virtue  of  a  tax  deed  Issued 
to  him  by  the  treasurer  of  Stouz  county.'  j 
Iowa,  In  pursuance  of  a  sale  had  Angnst  3^  | 
1868,  for  tbe  delinquent  taxes  due  on  the 
land  fw  the  years  1861  to  1866.  One  of  | 
these  mesne  owners  of  the  tax  title  was 
Preston  C.  Hudson,  who,  by  warranty  dee*) 
dated  March  18,  1876,  conveyed  an  undivided 
one-half  interest  in  the  land  to  tbe  defendant 
herein.  Novemt>er  14, 1882.  the  same  Hudson 
quitclaimed  his  interest  In  the  land  to  It.  M. 
Wright,  which  deed  was  recorded  eight  days 
thereafter.  Hudson  also  gave  to  Wri^t  a 
warranty  deed  to  the  land  of  the  same  date 
as  the  quitclaim,  but  it  was  not  record- 
ed until  December  11,  1885.  Afterwards, 
Wright,  by  quitclaim  deed  dated  September 
23,  1886,  and  which  was  recorded  two  days 
thereafter,  conveyed  his  interest  In  the  land 
to  the  plamtlff  herein.  Defendant's  war- 
ranty decMl  from  Hudson  was  not  filed  until 
some  two  months  after  the  filing  of  the  deed 
from  Wtlght  to  the  plaintiff.  Plaintirf  t*l.tlm3 
thnt.  at  tbe  time  he  received  his  deed  from 
Wright,  he  had  no  notice  or  knowledge  of 
defendant's  equities  in  and  to  the  hind. 
Plaintiff,  white  expressly  claimins  tbe  ior 
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validity  of  the  tax  title  hj  Tlrtw  of  vUcU 
the  defendant  claims  one  half  of  the  land, 
and  br  Tirtoe  of  which  pliUhtlff'a  grantw, 
Wrisht,  conveyed  all  of  it  to  plaintiff,  stUl  In- 
dite that  his  pnrchaae  from  Wrli^t  gave  him 
whatever  Interest  Wright's  grantor,  HOflmn, 
may  hare  had  in  the  land.  So  tluit  the 
present  Mtnatton  of  the  parties  la  thin: 
Plaintiff  reUes  for  title  absolately  on  his 
chain  from  the  government  Ibrongh  tlw 
Fleming  with  a  further  claim  that  be  ac- 
quired through  the  Wrij^t  purchase  the 
taitereet  of  hie  grantor,  Hndscoi.  tf  Iw  had 
any.  Pefendant  claims  only  through  hla  tax 
title  throogb  Johnson.  The  tax  title  of  de- 
fendant is  aaailed  as  Told  because  the  land 
was  not  aaseeied  for  the  years  1861  to  186d; 
that  no  taxes  were  levied  for  either  of  these 
years;  that  there  were  no  offloera  In  Sioux 
county  charged  with  the  duty  cX  assessing 
property  and  levylni;  taxes  tn  said  years; 
that  the  delinquent  taxes  were  not  carried 
forward;  that  no  notice  of  the  tax  sale  was 
glren;  that  the  pretended  sale  was  Invalid 
fay  reason  of  Its  having  been  adjourned  for 
ovCT  two  months;  that  there  was  no  sale 
bad  on  August  3,  180S;  Oiat  the  amount 
paid  by  the  tax-aale  purchaser  was  leas  than 
Mie-tlilrd  of  the  amount  of  the  sale;  fbat 
jthe  oounty  paid  a  large  snm  of  mfmey  to 
Vedeem  the  land  from  the  sale,  on  the 
ground  that  It  waa  emmeoua.  StlU  other 
reoauia  are  given  against  the  validity  of  the 
tax  aale.  Defendant  contenda  that  the  fee- 
title  owners  have  been  guilty  of  anch  laches 
as  should  prevent  recovery;  that  de- 
fendant la  an  innocent  purchaser  tor  value, 
and  without  notice  of  fraud,  tf  any,  In  the 
■ale;  that  the  plaintiff  la  barred  by  the 
statute  of  Umltationa;  and  that  plaintiff  baa 
not  ahown  title  in  hlmaelf.  It  la  admitted 
that  prior  to  May,  1887,  the  land  In  contro- 
veraj  waa  wild  and  unoccupied;  that  about 
that  time  plaintiff  entered  Into  the  actual 
pooaeariwi  thereof,  and  has  ever  dnce  re- 
tained such  possession.  The  district  court 
altered  a  decree  for  pUdntlff,  quieting  his 
title  to  the  land. 

2.  Section  807  of  tlie  Code  provides  that  no 
person  shall  be  permitted  to  question  a  tax 
title  without  first  drawing  that  he,  or  the 
person  undw  whom  he  claims  tlUe,  had  title 
to  the  property  at  the  time  of  the  sale.  De- 
fendant insists  that  such  title  has  not  been 
eatabllsbed  by  plalntifl.  In  1800,  one  John 
nemlng  entered  ttie  land  In  amtrovei^y. 
There  was  Introduced  tn  evidence  a  certlfled 
copy  <xt  the  patrat  from  the  United  States 
to  John  Fleming  of  the  premlsea  in  suit 
In  1880,  <me  Uaigaret  visaing,  a  widow, 
and  Ndlle  P  Vanderwyat  and  her  huaband, 
«>x£cuted  their  deed  of  said  land  to  plaintiff. 
It  la  aald  that  tiie  evident  does  not  anffl- 
dently  Identify  these  parties  as  being  the 
irldow  and  aH  the  h^rs  of  John  Flembig. 
de  patentee  of  said  land.  The  evidence 
ifhowa  Uiat  the  name  cf  the  husband  of 
ICargaret  Fleming  waa  John  Fleming;  that 
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he  died  Mandi  0,  1884,  leaving  no  wUl;  that 
said  Nellie  Yanderwyst  waa  the  daut^ter  of 
John  and  Margaret  Fleming,  and  their  only 
h^r;  that  the  John  Fleming  who  was  in 
fact  the  huaband  of  Margaret  Fleming 
claimed,  prior  to  his  death,  to  be  the  John 
Fleming  who  waa  the  patentee  of  the  laud  In 
anlt  There  Is  also  evldoice  abowlng  that  the 
Fleming  who  was  the  husband  of  Margaret 
had  possession  of  certain  papers  relating  to 
the  land.  No  evidence  was  offered  to  show 
that  the  patentee,  John  Fleming,  was  not 
the  same  John  Homing  who  had  been  Mar^ 
garot  Flendng*8  btuband.  Under  the  dr^ 
cnmatances,  we  think  It  was  sufficiently  es- 
tabUdied  that  Margaret  Fleming  was  the 
vridow  of  ib»  patoitee  the  land,  and  that 
her  daughter,  MelUe,  was  the  only  hedr  of 
said  deceaaed  patentee.  Plaintiff,  then,  must 
be  held  to  have  acquired  all  the  intetes* 
that  the  widow  and  heir  of  tba  patentee  hr 
in  the  land  at  the  time  1h«y  deeded  to  \ 
8>  One  of  tibe  convGyanoea  in  tbe  6.ett. 
ant's  chain  of  title  waa  a  deed  from  Byam 
Hudson.  Defendant  offered  in  evldratce 
certified  copy  of  aald  deed.  PlalntifT 
Jected  to  It  because  the  oertlflcate  trf^ 
knowledgment  purported  to  be  made  h> 
notary  public,  and  the  aame  was  not  attest 
ed  by  asty  seaL  Defendant's  claim  .to  the 
one-half  interest  In  the  land  waa  bottomed 
solely  on  the  Johnson  tax  title  and  various 
mesne  conveyances  to  defendant  If  defend- 
ant failed  to  thua  ahow  title  In  himself,  he 
had  no  defraise  to  plaintiff's  action.  Hence 
it  becomes  material  to  determhie  whether  the 
cwtified  copy  of  the  Byam  deed  was  com- 
petent to  go  In  evidence  without  a  seal  of 
the  notary  who  purported  to  have  taken  the 
acfcnowledgmmt  It  waa  held  in  Tunis  v. 
Wltiurow,  10  Iowa,  806,  "that  the  official  acts 
of  a  notary  pubUo  ahould  be  authenticated 
by  seal  and  signature,  and  that  an  affidavit 
la  not  proved  to  have  been  made  unleaa  the 
Jurat  la  authenticated  by  both  aeal  and  dg* 
nature."  In  Blndakoff  v.  Mahme^  9  Iowa,  542, 
it  waa  held  a  protest  by  a  notary  public 
which  lacked  a  seal  waa  not  admissible  hi 
evldoice.  And  it  haa  been  h^  a  deposition 
win  be  suppressed  when  it  Is  taken  l^*a  no- 
tary pubUo,  and  there  is  no  Impresalon  of 
his  seal.  Stephena  r.  WUlUuns,  46  Iowa.  540. 
See  Neese  v.  Insurance  Ga,  K!  lowo,  604,  8 
N.  W.  Bep.  490.  If  it  Is  neoeasary  that  a 
notaty's  signature  and  certificate  be  authen- 
ticated by  a  seal  in  sadh  cases,  surely  It  la 
essential  that  his  certificate  of  acknowl- 
edgment to  a  deed  ahould  be  thus  authen- 
ticated. Not  la  thla  defect  In  the  acknowl- 
edgment made  good  by  the  curative  acta. 
The  deed  In  question  waa  executed  after  the 
passage  of  the  curative  act  of  the  13th  gen- 
eral aeaemVty,  which  related  to  acknowl- 
edgments defective  for  want  of  a  seal,  and 
the  act  of  1884  does  not  have  reference  to 
seals.  We  conclude,  then,  tiiiat  the  Byam 
deed  was  not  admlssllde  In  evidence.  It  Is 
■old  ttiat  plaintiff,  by  bis  pleadlnga  claim 
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of  title,  Is  estopped  from  qaesUonliig  defend- 
ant's 1111^  except  as  to  the  TfiUditr  of  tlie 
tax  deed;  fliat  be  caxmot  now  be  heard  to 
oomjdalii  that,  If  the  tax  title  was  good,  the 
chain  of  title  based  tbereon  Is  not  complete; 
We  are  aafisfled  that  the  defect  In  the  ao- 
knowlcdgment  of  the  By  am  deed  for  want 
of  a  seal  of  the  notary  was  not  In  contempla- 
tion of  plaintiff  what  he  drew  his  pleadings. 
In  th«n  he  claimed— Flist,  under  his  patent 
title  through  the  Flemings;  second,  he  claim- 
ed the  tax  title  was  Told;  third,  he  claimed, 
In  effect,  that,  If  the  tax  tiae  should  be  held 
good,  he  was  the  on-ner  of  the  land  In  con- 
troversy under  It  1^  virtue  of  his  deed  from 
Wright-  In  other  words,  while  relying  upon 
hla  patent  title,  he  proposed.  If  that  idiould 
Call  him,  and  the  tax  title  be  held  good,  to 
avail  hlma^  of  whatever  rights  he  mli^t 
'^ive  obtained  by  the  Wright  purchase,  nils, 
^'r^urs  to  us,  he  had  a  right  to  do,  and 
Iiq/jo  doing  he  did  not  recognize  the  valldl- 
yf'it  the  tax  tlUe,  mx  necessarily  the  validly 
lif  the  subsequent  oonveyances  Oio^under. 
^1  cannot  set  out  the  pleadings  to  diow 
Juy  why  we  reacb  the  ooncludtni  ^t  the 
>plalntiff  Is  not  estopped  by  them  or  by  bis 
claim  nndw  them,  as  tbej  are  rolumlnoDS. 
We  are  satisfied,  however,  that  plaintiff  la 
not  thus  estopped  from  questioning  the  va- 
lidity of  any  of  the  several  conveyanoes  In 
the  tax<tltle  tihaln.  It  does  not  appear  to  us, 
however,  that  the  proof  was  soffldent;  as  to 
def«idant'a  tlUe,  to  entitle  blm  to  ecntest 
plalnt^s  claim  to  the  land.  Defendant  tes- 
tified, without  objeetiiui,  that  Hudscm  was 
the  owner  of  the  land.  True,  this  evidence 
would  not  have  been  competent  if  objected 
ta  Plaintiff  bad  a  rl^t  to  Indst  upcm  proper 
evidence  ct  the  ownosUp  of  Hudson,  who 
received  the  deed  with  the  defective  ao- 
knowledgmoit  from  Byam,  but  he  did  not 
do  sa  We  have  held  that  the  holder  ct  the 
patffiit  title  who  testifies,  without  objection, 
that  he  Is  the  own«r  of  the  land,  makes  a 
sufficient  showing  of  tlUe  in  Mm^Tf  to  be 
permitted  to  question  a  tax.  deed  under  the 
provlsIonB  of  the  statute  hwetof  ore  quoted. 
HtaitsBger  v.  Klene,  02  Iowa,  608;  15  N.  W. 
liep.  56S,  and  17  N.  W.  Rep.  910;  Brandliflv. 
Harrison  County,  fiO  Iowa.  109.  There  would 
seem  to  be  no  good  reason  why  one  holding 
under  the  tax  titie  should  not  be  placed  up- 
on the  same  footing,  miere  was  sufficient 
evidence,  then,  ot  defendant's  title  to  a  one- 
half  Interest  hi  the  land  to  entitle  him  to 
contest  plaintiff's  claim  and  title.  Incldentat 
ly  It  may  be  said  that  Hudson,  and  those 
claiming  under  him,  have  redeemed  the  land 
from  tax  sales,  and  have  paid  the  taxes 
there<m  for  about  15  years. 

4.  In  ibe  statement  of  this  case  we  reftered 
8(miewhat  In  detail  to  aeverol  at  the  grondds 
on  which  plilntlfl  bases  the  claim  that  the 
tax  title  under  which  defendant  claims  was 
Told.  We  need  no^  In  view  ot  our  dlsposl- 
titm  of  the  cas^  discuss  the  validity  of  the 
tax  title.  One  of  the  grounds  urged  by  the 


(Iowa. 

defeoulaut  against  the  plaintiff's  nearery  Is 
that  the  pateot-title  owners  have  been  guilty 
of  such  laches  as  should  estop  them  from  re- 
covering. If  this  claim  Is  well  founded,  it  dis- 
poses of  the  case.  Aside  from  the  taking 
possession  and  bn^vement  of  the  land  In 
controversy  the  facts  in  this  case  are  sub- 
stantially like  those  in  the  case  of  Mather 
T.  OulbertsoD,  (Iowa,)  60  N.  W.  Bep.  202. 
See,  also,  Hewitt  v.  Mwgan.  66  N.  W.  Bep. 
478,  (decided  at  this  term.)  Phdntlff  In  the 
case  at  bar  testlflea  that  when  he  purchaaed 
the  land  he  had  no  nottee  or  knowledge  that 
defendant  made  any  claim  thereta  It  may 
be  ooooeded  that  he  personally  had  no  such 
notice  or  knowledge.  But  the  evldaioediows. 
without  conflict,  that  plaintiff  was  a  member 
of  the  firm  xa  Fltts  &  Kees^;  that  said  firm 
was  engaged  In  banking  and  real-estnte  busi- 
ness; that  the  title  to  land  pnrciiased  by 
the  firm  was  for  oonveoleace  taken  In  the  In- 
dividual names  (tf  the  members  of  the  firm, 
scnnetlmes  In  tbe  name  <tf  Mr.  Fltts,  and  at 
other  times  In  the  name  at  Mr.  Kessey.  It 
appears,  aJao,  that  the  correspimdenoe  toochr 
Ing  the  purchase  of  the  land  from  Mrs.  Flem- 
ing and  her  daughter  was  signed  In  the  firm 
name^  and  some  of  the  correqxHidaioe  rat- 
ing to  the  purchase  of  the  Wright  titie  was 
conducted  In  the  firm  nam&  The  evidence 
tends  to  show  that  the  purchase  of  this  land 
was  made  by  the  firm  of  Pitts  &  Kessey,  and 
the  title  taken  tn  plaintiff's  name  for  oonven- 
leaweL  Mr.  Kessey,  tiie  othor  member  of  the 
flnn,  did  not  testify  In  tiie  esse.  It  Is  no- 
where shown  that  at  and  prior  to  the  pur- 
chase of  this  land  he  was  not  ftilly  acquaint- 
ed with  the  claims  of  the  defendant  and  his 
equities.  Under  these  cArcumstanoea  It  con- 
not  be  said  that  the  plaintiff  has  shown  him- 
self to  be  an  Innocent  purchaser.  July  4, 
1800,  John  Fleming  received  a  patent  tor  this 
land,  and,  thon^  he  lived  for  20  years  thm- 
after,  he  appears  to  have  paid  little  attentlm 
to  tiw  hmd.  It  was  not  until  18S6  ttiat  plahi- 
tlfl  obtained  his  deed  from  Mrs.  Finning  and 
her  dau^ter,  and  In  October,  1887,  ahnoat  20 
years-  after  the  land  was  sola  at  tax  sale, 
this  acttott  was  commenced.  It  does  not  ap- 
pear that  the  fee-title  holders^  either  beftw* 
or  after  John  Flemings  death,  and  priw  to 
plaintiff's  pnrduse  In  1880,  ever  ooncemed 
themsdves  abont  the  luid.  Ihe  FlemlngB, 
during  the  20  yean  they  held  the  title,  paid 
no  taxes,  so  for  as  we  can  discover;  certainly 
not  few  over  1  cv  2  yearn.  Mrs.  Fleming  tes- 
tifies: "No  one  came  to  see  me  abont  the 
sole  of  tbls  hmd  at  or  prior  to  the  aale  [to 
Flttsl  exo^  Mr,  jrnts."  No  excuse  Is  nude 
for  this  seonlng  abandonment  of  the  land  by 
the  Hemlngs.  If  the  tax  deed  was  void.  It 
was  a  fact  as  apparent  from  the  records  15 
or  18  years  ago  as  now.  For  ahnoat  20  years 
the  publto  reccwds  of  Stoux  county  had  luU- 
cated  that  the  land  in  questiim  was  hdd  1^  a 
title  adverse  to  the  Flemings,  and  proper  in- 
quiry on  their  part  would  have  disclosed  th* 
condition  of  the  tax  title,  so  far  as  the  reo- 
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ords  <tf  the  conntr  were  ooncemed.  Tbey 
were  neKltgent  in  not  oaserdnc  their  rij^ts. 
They  left  the  turd  ens  of  the  gOTenunent  to 
be  dlBcdiarged  bj  others,  and  after  almost  20 
years  had  ^psed,  and  after  those  holding 
under  the  tax  title  had  expended  much  money 
In  the  payment  of  taxes,  the  patent-title  h<dd- 
crs,  throagQ  the  agoicy  of  plaintiff,  first  as- 
sert a  claim  to  the  land  as  against  the  tax- 
tittle  holders.  It  is  said  that  plaintiff,  since 
his  purchase  of  the  land,  has  been  diligent  in 
asserting  his  rl^^ts.  That  may  be  conceded, 
but  the  laches  of  his  grantors  furnish  ample 
reason  why  plaintiff  should  not  recover.  He 
totdc  the  title  charged  with  all  the  defects 
pertaining  thereto  in  the  bands  of  his  gran- 
tors. Their  neglect  and  abandonment  of  the 
land  for  almost  20  yextrs  cannot  be  cured  by 
his  subsequent  activity  for  1  or  2  years  In  as- 
serting his  lights.  When  the  defendant  pur- 
diased  the  land  he  had  no  knowledge  that 
any  <nie  was  asserting  a  claim  to  It  He  was 
not  cognizant  of  any  fraud  connected  with 
the  tax-sale  proceedings,  or  In  the  execution 
of  tiie  deed  based  thweon.  The  tax  deed  to 
Gori^,  through  wluun  defendant's  title  oiHnes, 
was  r^rulnr  on  Its  face.  There  was  nothing 
In  ooonectlon  with  def^dant's  purchase 
which  should  have  caused  lilm  to  doubt  his 
title.  He  had  no  knowledge  ot  the  claimed 
Ulegallttes  until  after  this  salt  was  ocmu- 
menoed.  He  procured  an  abstract  of  title  be- 
ton  taUng  a  deed  for  the  land,  which 
showed  title  5n  his  grantor.  He  was  advised 
1U  couDsel  that  the  title  was  good.  Defend- 
ant was  an  Innocent  ptirchaser  for  value. 
We  need  not  mter  Into  a  dlscussltm  of  the 
law  and  Its  appUoati<Mi  to  the  acts  of  the  fee- 
title  holder.  That  Is  fully  considered  In 
Mathews  v.  Oulbertson,  supra.  We  bold  that 
the  holders  of  the  patmt  title  have  be«i 
guilty  of  such  laches  that  they  diould  be  held 
barred  from  recovering.  Th^  are  not  enti- 
tled to  relltf  In  a  court  of  equity  and  con- 
sdenoe.  The  questions  considered  are  deci- 
sive of  the  case,  and  the  judgment  bdow  must 
be  reversed. 


PATNB  T.  DICUS,  (IOWA  CENT.  B.  00» 
Osmlshes;  GBIFFrTH,  Intervenw.) 

(Supreme  Court  of  Iowa.  Hay  22,  189S.) 

Attichmbst— Priorities— Vbsub—Appbau 

1.  Aftw  testimony  has  been  taken*  ohjee- 
tlon  thereto  should  be  made  by  motloa  to  strike 
It  out. 

2.  Where  no  esception  is  taken  to  the  fail- 
ure of  the  court  to  rule  on  a  motion  to  diamias 
the  cane  and  strike  oat  tertimooy,  and  it  does 
not  apiiear  that  the  mattera  were  called  to  the 
attention  of  the  court  afterwards,  aad  before 
the  decision  of  the  case.  It  wHt  be  invsumed 
that  the  motionn  were  waived. 

3.  Defendant,  residing  In  J.  county,  gave 
plaintiff  two  notes.  One  was  myable  in  H. 
conoty.  where  plaintiff  renlded.  The  other  note 
did  not  sute  the  place  of  payment.  Plaintiff 
cMimciiccd  an  action  on  the  notes,  aided  by  at- 
tadiraent.  In  H.  connty.  Htld,  that  under  Code, 
f  2580.  providhig  that.  U  defendant  is  a  red- 


dent  of  the  state,  an  action,  aided  by  attach- 
ment, muBt  be  brought  In  the  connty  of  his 
residence,  or  that  in  which  the  contract  was 
to  be  p^ormed.  and  section  2589,  iH-oviding 
that,  if  a  suit  be  brought  in  the  wrong  coun- 
ty, "it  may  there  he  prosecuted  to  a  determina- 
tion, unless  the  defendant,  before  answer,  de- 
mand a  change  of  place  of  trial."  as  to  the 
action  on  the  note  not  statlnpc  the  place  of  pay- 
ment, defendant  not  having  objected  to  the  ju- 
risdiction, a  subsequent  attaching  creditor  had 
no  right  to  do  so.  and  plaintifrs  attadunent 
created  the  superior  lien. 

Appeal  from  district  court,  Heni?  connty; 
B.  L.  Burton,  Judga 

Jones  &  Pullen,  for  aK>eUant.  T.  A  Bere- 

mon,  for  appellee. 

KIXNE,  J.  1.  Plaintiff,  on  June  30,  18S0, 
filed  a  petition  in  the  district  court  of  Hen- 
ry county,  Iowa,  against  the  defendant, 
claiming  Judgment  therein  on  two  uoit>s,— 
one  for  fGOO,  and  the  other  for  $250;  both 
being  then  due  and  payable  to  plaintiff. 
The  $250  note  was,  by  its  express  terms, 
made  payable  at  the  residence  of  plaintiff, 
which  was  in  Henry  county.  No  place  of 
payment  was  stated  in  the  $000  note,  but  it 
la  shown  that,  some  time  after  its  execution, 
defendant  verbally  agreed  with  plaintiff  to 
pay  it  at  plaintiff's  residence,  In  Henry  coun- 
ty. I'he  notes  were  In  separate  counts,  the 
petition  prayed  for  an  attachment,  and  on 
the  same  day  a  writ  issued,  on  which,  on 
July  1.  18SU,  the  Iowa  Central  Railroad 
Company  was  garnished.  Notice  was  served 
on  the  principul  defendant.  July  17,  188i). 
an  original  notice  in  the  case  was  served  on 
defendant,  and  on  August  SO,  1889,  def^d- 
ant  entered  a  voluntary  appearance  in  said 
cause.  The  next  day  the  garnishee  filed  Its 
answer,  admitting  on  Indebtedness  to  de- 
fendant of  $l,0(i3.73,  less  its  fees,  and  In 
January,  ISM),  paid  said  sum  to  the  clerk 
of  the  district  court  of  Henry  county,  in 
accordance  with  an  order  of  court.  Septem- 
ber 20,  1889,  Judgment  was  r^idered  In 
plaintiff's  favor  for  the  full  amount  of  his 
chUm.  July  3,  1880,  the  Intervener  filed  his 
petition  with  the  clerk  of  the  district  court 
of  Jefferson  county,  Iowa,  against  defendant, 
praying  for  a  writ  of  attachment,  and  claim- 
ing that  defendant  was  Indebted  to  him  in 
the  sum  of  $4,332.90  for  lumber  taken  from 
plaintiff's  premises  in  Washington  county, 
Iowa.  On  July  3,  1880,  a  writ  of  attach- 
ment Issued  in  sold  case,  directed  to  the 
sheriff  of  Washingtod  county,  which  was 
served  upon  the  Iowa  Central  Railroad  Com- 
pany, as  garnishee,  the  same  day.  October 
Its,  1889.  said  garnishee  tiltKl  Its  :inawer  lu 
sold  cause  in  Jefferson  county  dtsTnci  court, 
averring  that,  prior  to  the  attachment  of 
said  company  as  garnishee  In  said  cause.  It 
had  been  attached  as  garnishee  In  the  case 
of  Payne  vs.  Dicns.  pending  In  the  district 
court  of  Henry  county.  August  27,  1889, 
GrUUth  filed  his  petition  of  intervention  In 
the  last  above  mmtioned  suit,  pleading  that 
defendant  was,  at  the  time  of  the  oommenoe- 
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ment  ot  the  mdt  of  Payne  ts.  Dicns,  a  res- 
ident of  Jefferson  coant7;  tbat,  the  $600 
note  not  belnff  in  terms  payable  at  any  par* 
deiilar  place,  plaintiff's  action  was  improp- 
erly begun  thereon,  and  to  tiiat  extent  bis 
attachmoit  was  Ttrfd;  also  claiming  tbat  the 
Indebtedness  teom  the  gamlshee  was  to  a 
partnership  of  Dicos  &  Price,  not  to  Dlcos 
alone;  that  his  suit  In  Jefferstm  county  was 
agoUist  DicuB  for  an  indebtedness  owing 
Dlcos  &  Price,— and  praying  that  the  firm 
money  be  appropriated  to  pay  his  debt  as  a 
firm  debt.  Plaintiff  denied  the  partnership. 
The  case  of  Griffith  m  Dlcns  Is  stUl  pending 
In  Jefferson  district  conrt.  This  canse  was 
tried  to  the  court,  and  a  Judgment  enter- 
ed for  plaintiff,  ordering  the  money  paid 
to  the  derk  by  tiie  garnishee  applied  tm 
plaintiff's  Judgmoit,  and  taxing  the  costs  of 
the  trial  on  the  Intenrentlon  to  intervener. 
Intervener  exeats  and  appeals. 

2.  One  claim  of  intervener  Is  that  the  debt 
due  from  the  railway  company  was  not  due 
Dlcus  individually,  but  to  the  firm  of  Dlcns 
&  Price;  also  tbat  the  claim  up<Hi  which 
Intervener  brings  suit  is  a  claim  against  said 
firm  of  Dlcus  &  Price,  of  which  George 
Dlcus  Is  a  partner;  and  so  he  insists  that  his 
claim  should  be  first  satisfied  out  of  the 
firm  property.  Instead  of  the  claim  of  plain- 
tiff, which  Is  a  personal  one  against  Dlcus. 
Wtliout  discussing  the  evidence  In  detail. 
It  appears  to  m  that  the  partnership  claimed 
tiaa  not  been  established.  That  there  were 
some  preliminary  steps  taken  towards  form- 
ing a  partnership  we  have  no  doubt,  but  it 
appears  never  to  have  been  fully  con- 
summated. It  win  be  observed  that  the  gi»r- 
nlshee  In  Its  answer  shows  the  Indebted- 
ness is  doe  to  the  defendant  Dlcus;  the  con- 
tract was  made  in  his  name.  In  his  peti- 
tion of  Intervention  Griffith  makes  no  claim 
that  it  is  Dlcus  &  Price  that  owe  him,  but 
Dlcus  alone.  While  there  Is  some  evidence 
of  acts  which  would  tend  to  show  a  part- 
nership, still  a  careful  consideration  of  the 
eaUra  record  leads  tis  to  the  conviction  that 
no  partnerahU)  existed. 

S.  Intervmer  moved  to  dismiss  plaintiff's 
proceedings  because  his  action  was  not  pros- 
ecuted by  the  real  party  in  interest.  Inter- 
vener also  objected  to  certain  testimony. 
He  also  moved  to  strike  out  certain  testi- 
mony. In  case  of  eadi  ot  said  motions  and 
objections  the  ruling*  was  reserved.  No  ex- 
ception was  taken  to  the  action  of  the  court 
In  the  cases  where  the  testimony  was  ob- 
jected to,  the  objection  appears  not  to  have 
been  made  until  after  the  testimony  had 
been  token.  In  such  case  the  proper  course 
would  have  been  a  motion  to  strike  out  the 
objectionable  evidence.  If  no  such  motion  was 
made,  intervener  has  no  grotmd  of  complaint 
As  to  the  motion  to  dismiss  case  and  strlkb 
out  testimony,  no  exceptions  fiavmg  been 
taken  to  the  failure  of  the  court  to  rule 
thereon,  and  It  not  appearing  tliat  the  mat- 
ters were  called  to  the  attentlMi  of  the  court 


afterwards,  and  before  the  decision  of  tba 
case,  and  a  ruling  iudsted  upon,  refoaed, 
and  an  (sceptlon  taken,  it  will  be  presumed 
that  the  motitms  wwe  waived.  Oablo  v. 
Halner,  (Iowa,)  49  N.  W.  Bep.  1024;  Jto&ea- 
thfll  V.  BOger.  aowa,)  G3  N.  W.  Rep.  2S& 

4.  This  Is  a  contest  between  plaintiff  and 
Intervraer,  both  bring  attaidiing  creditors 
of  defoidant  as  to  priority  of  liens,  as 
against  the  money  owing  by  gamldiee  to 
defendant  ftnd  now  In  court  It  Is  conceded 
that  defcoidant  was  an  actual  resident  of 
Jefferson  conn^,  lom,  at  Oie  time  the 
suits  of  plaintiff  and  Intervoiw  were  com- 
menoed.  It  Is  also  c<Hiceded  that  as  to  the 
f260  note,  It  being  p^able  to  plaintiff,  a 
resident  vt  Hsary  county,  Iowa,  the  action 
was  properly  commenced  by  plaintiff  In  that 
county,  and  his  attachment  Is  a  first  Wen  on 
the  fund  to  the  extient  of  the  amount  due 
t^reon.  It  Is  also  agreed  that  the  plalntUTs 
attadim«it  was  sued  oat  and  the  raOroad 
company  garnished  theretm,  prior  to  the 
time  the  Intervener's  gandsbment  was  srared 
upon  tiie  company.  The  only  remaining 
question  Is,  should  plslntlff's  Ilen  by  gar- 
nishment for  tar  as  the  $600  note  is  con- 
cerned, be  held  v«^d,  or  postponed  to  Inter- 
vener's lien  by  reason  of  the  tact  tiiat 
defendant  was  a  resident  <^  Tefferstm  connty 
when  plaintiff's  suit  was  begun,  and  for 
the  further  reason  that  said  note  was  not 
made  payable  In  Henry  coimtyT  In  oQier 
words,  will  a  creditor  who  holds  two  notes, 
one  of  which  is  payable  to  him  at  his  real- 
dmce,  and  one  of  whldi  Is  not  payable  at 
any  particular  place,  and  who  begins  stdt 
on  both  In  one  action  in  the  county  of  his 
(the  creator's)  residence,  and  obtains  a  n&i 
by  garnishment  have  a  superior  dalm  or 
lien  to  another  creditor,  who  obtains  a  lien 
by  a  garnishment  subsequently  served,  but 
on  a  writ  Issued  in  a  suit  begim  in  Hie  county 
where  tiie  principal  defendant  resided  when 
both  suits  were  commenced?  The  de- 
termination of  this  question  Involves  a  con- 
struction of  sections  2580  and  2689  of  the 
Coda  That  part  of  section  2580  material 
to  this  Inquiry,  and  which  r^tes  to  the 
brining  of  suits  aided  by  attachment  pro- 
riies:  "Xf  such  defendant  Is  a  resident  of 
this  state,  such  action  must  be  brought  in  the 
county  of  his  residence,  or  tiiat  In  whldi  the 
contract  was  to  be  performed."  Section 
2580  reads:  "If  a  suit  be  brou^t  In  the 
wrong  comity.  It  may  there  be  prosecuted 
to  a  termination,  unless  the  defendant,  be- 
fore answer,  demand  a  (diange  of  place  of 
trial  to  the  pr<^r  county."  Intervener  am- 
tends  that,  the  defendant  bring  a  rerident  of 
Jefferson  county,  the  attachment  In  thla  case 
Is  void  as  to  the  $000  note.  We  think,  at 
most  It  was  only  voidable.  The  opinion  of 
the  learned  trial  Judge  touching  this  ques- 
tion was  as  follows:  "In  the  first  place,  the 
acti<m  was  property  brought  In  Henry  oovn- 
ty,  as  one  of  the  notes  was  payable  In  that 
county;  henoe,  und»  the  strict  ooostrao- 
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Hon  of  seetlon  2000  of  the  OoAe,  this  action 
waa  pnptaij  aided  1^  attachment,  and  the 
writ  was  not  roid,  bnt  was  a  rahd  writ,  and 
was  l^pUly  aerred  npon  the  garnishee  here- 
in. Now,  the  writ  being  valid,  and  not  void. 
It  aeema  to  me  that  no  one  bat  the  defend- 
ant could  take  advantage  of  the  fact  that  the 
action  was  also  broosht  npon  the  $600^  aa 
wen  as  the  ^50,  note.  The  defendant  has 
made  no  motion  to  have  any  part  of  the 
aetirai  transferred  to  Jefferson  comity,  bnt 
upon  personal  service  he  has  permitted  judg- 
ment to  be  rendered  against  him  upon  the 
two  notes  sned  nptm.  He  has  made  no 
motion  to  have  any  portion  of  the  money 
secured  by  said  attachment  released  fft>m  the 
levy.  He  has  not  attacked  the  writ  or  ita 
service  In  any  manner.  The  Intervener  cites 
the  case  of  Waamm  r.  MUlsap*  70  Iowa,  848, 
80  N.  W.  Rep.  012.  But  that  case  Is  not 
Uke  the  <me  at  bar.  The  detaidant  in  that 
case  appeared  and  aatlafled  the  ooort  that 
be  was  sued  In  the  wrong  county,  and  moved 
the  court  to  transfer  the  case  to  ttae  county 
of  his  residence.  This  motion  was  sus- 
tained, and  the  cause  sent  te  Jasper  county 
for  triaL  In  the  last-named  court  the  d&- 
fendant  moved  to  dissolve  the  writ  on  the 
ground  that  It  was  issoed  without  jurisdlc* 
don,  and  the  supreme  conrt  say  this  motion 
should  have  been  sustained.  It  is  true  the 
writer  of  the  opinion  usee  the  word  'In- 
valid,'* but  he  evidently  uses  it  tn  the  sense 
of  "voidable."  To  illustrate,  the  district 
court  of  Polk  county,  where  the  action  was 
brought,  had  jurisdlctimi  over  the  subject- 
matter  of  the  suit,  and  over  the  defendant 
The  cleric  of  the  conrt  had  the  legal  power 
to  issue  a  writ  of  attachment  in  that  case, 
as  well  as  In  any  other  case,  for  aug^t  that 
appeared  upon  tb»  petltl<Mt  Itself.  The  dis- 
trict court  of  Polk  county  was  a  conrt  of 
general  jurisdiction,  and  had  the  power  to 
hear,  try,  and  determine  that  case,  unless 
the  defendant  moved  to  transfer  It  to  the 
proper  county.  The  court,  unless  the  trans- 
fer was  made,  bad  the  power  not  only  to 
try  the  canse  upon  its  merits,  but  it  had  the 
power  to  make  all  proper  orders  relating 
to  the  attachment,  and  the  attachment  could 
not  be  attacked  collaterally  upon  the  ground 
that  the  writ  was  void.  The  writ  was  not 
V(4d,  but  was  v<^dable  only,  upon  the  mo- 
tion of  the  defmdant  It  seems  to  me  that 
section  2589  of  the  Code  can  have  no  other 
construction.  It  says:  "If  a  suit  be  brought 
In  the  wrong  county.  It  may  there  be  prose- 
cuted to  a  termination,  unless  the  defendant, 
before  answering,  demand  a  change  of  place 
of  trial  to  the  proper  county."  Now,  In  the 
suit  at  bar,  the  court  bad  jurisdiction  over 
the  subject-matter  and  over  the  person.  The 
deck  had  the  right  to  issue  the  writ  of  at- 
tachment, and  the  sheriff  to  serve  it  Uke 
entire  suit  was  before  the  court,  without  ob- 
jection by  the  defendant;  hence,  under  the 
statute^  tt  may  be  prosecuted  to  a  termlna- 
tioB.  I  am  of  the  ophrion  that,  the  defendant 


not  having  made  any  objection  to  the  form 
in  which  this  suit  Is  brought,  ttie  Intervener 
has  no  right  to  do  so,  and  the  attacbmoit, 
to  the  extmt  of  the  judgment  must  be  re- 
garded as  valid.  Referring  to  the  case  ot 
HaJler  v.  Parrott  82  Iowa,  42,  47  N.  W.  Rep. 
900,  after  stating  the  &cts.  and  quoting  from 
tiie  ojilnlon  of  this  court,  he  says:  "It  seems 
to  me  the  better  way  is  to  hold  that  the 
writ  is  voidable  only,  and  sot  absolute 
void.  If  the  defendant  does  not  see  fit  to 
ask  that  the  writ  be  quashed,  no  one  else 
ought  to  have  the  right  But  the  case  of 
Haller  v.  Parrott,  like  the  case  of  Wasson 
V.  Mlllsap,  is  not  In  point  In  the  case  at 
bar  the  actim  was  brought  in  the  proper 
county;  the  writ  was  valid;  the  action  as  to 
the  ^00  note  was  not  transferred  to  any 
other  county.  The  district  court  of  Henxy 
county  had  Jurisdiction  to  render  Judgmoit 
upon  each  note,  no  objections  having  been 
made."  We  approve  the  views  opressed 
by  the  trial  Judjge,  and  ttiey  are  so  clear  and 
persuasive  as  to  need  no  further  elabora- 
tion. It  wlU  be  noticed  that  section  2589  of 
the  Code,  which  provides  tor  a  dumge  of 
place  of  trial  when  suits  are  brought  In  the 
wrong  county,  does  not  by  its  terms  exclude 
cases  of  suits  begun  by  attachment  The 
language  used  Is  general,  and  there  appears 
to  be  DO  reasim  why  it  should  not  be  held 
apjdlcable  to  the  case  at  bar.  The  result 
reached  here  Is  not  In  conflict  with  tiie  hold- 
ing hi  Orcntt  v.  Ibnson,  71  Iowa,  S14,  83 
N.  W.  Rep.  482. 
The -Judgment  below  Is  afflrmed. 


HORNB  et  a!,  v.  FUDIL. 

(Supreme  Oomt  of  Iowa.    May  24,  1803.) 

Liability  or  Jdbticbs— Action-  fuk  Oamaoes, 
A  petition  stated  that  on  presentation  of 
an  appeal  bond  by  plaiotifF  to  defendaDt,  a  Jus- 
tice of  the  peace,  defendant  approved  same, 
and  agreed  to  send  up  propel  transcript,  ez- 
preRflly  waiving  any  right  to  paymeat  of  fees  la 
advance;  that  in  making  up  the  docket  defend- 
ant omitted  any  mention  of  the  appeal,  wrote 
plaintiff  be  mast  pay,  or  the  tranBcript  would 
not  be  seat  and  afterwards  entered  in  tbe 
docket  tiiat  plaintiff  was  Co  pay  before  the  ap- 
peal was  taken,  and,  not  having  done  so,  the 
appeal  was  not  taken;  which  entrv,  it  was  al- 
le^d,  was  false,  and  made  with  intent  to  in- 
jure plaintiff,  and  prevent  his  appeal.  Held,  in 
an  action  for  damages  on  accoant  of  snch  acts, 
to  show  not  merely  a  mistake  in  judgment  but 
that  the  acts  were  malicions  and  corrupt;  and 
a  demurrer,  therefore,  should  have  been  ove^ 
ruled. 

Appeal  from  district  court.  Johnson  coun- 
ty; S.  H.  Falrall,  Judge. 

This  Is  an  action  at  law  to  recover  dam- 
ages for  certain  alleged  wrongful,  corrupt, 
and  maUdons  acts  of  the  defendant,  dono 
while  he  was  acting  as  justice  of  the  peace, 
by  reason  of  which  acts  the  plaintiffs  were 
prevraited  from  taking  an  appeal  to  the 
district  court  from  a  Judgment  rendered  Ixy 
tbe  defendant  against  tito  plalntlfb  and  In 
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faror  of  one  NesmltlL  There  wu  a  demur- 
rer to  Qie  petitloD,  which  was  sxistalned, 
and  Judgmeit  waa  rendered  against  plain- 
tiffs for  costa,  from  wUcb  Judsment  Hwj 
appeal. 

Rldcel  ft  Crocker,  for  appellants.  Ranck 
&  Wade,  tot  appellea 

KOTHROGK.  J.  It  appears  from  the 
averments  of  the  petition  that  the  defrad- 
aut  is  a  Justice  of  the  peace  In  Johnson 
county.  In  July,  1890.  one  Nesmith  com- 
menced an  action  before  the  defendant  to 
recover  of  the  plalntlDTs  for  we  month's 
work  And  labor  performed  for  them.  The 
pLiintlfb  ha'ehi  filed  an  answer  and 
counterclaim,  by  which  they  claimed  dam- 
ages of  Neamlth,  because  be  had  agreed  to 
work  and  labor  for  five  months,  and 
quit  the  employ  of  plaintiffs  without  cause, 
to  their  damage.  The  cause  was  tried  be- 
fore the  deffflidont  her^  on  its  merits  on 
the  the  5th  day  of  July.  1800,  and 
the  defendant,  as  Justice  of  the  peace,  ren- 
dered a  Judgment  against  the  plaintiffs  here- 
in for  $14,  and  the  costs  of  the  action.  Hie 
plaintiffs  herdn  gave  notice  of  appeal,  and 
immediately  prepared  an  appeal  bond  in 
due  form,  and  presented  the  same  to  the 
defendant  for  filing  and  approval,  and  the 
same  was  filed  and  approved  by  the  defend- 
ant as  Justice  of  the  peace.  At  the  same 
time  said  bond  was  filed  and  approved  the 
said  defendant,  Pudil,  expressly  agreed  and 
promised  that  he  would  s^d  to  tho  derk 
of  the  district  court  the  proper  transcript, 
and  expressly  waived  his  right  to  demand 
his  fees  for  a  transcript  In  advance.  In 
making  up  hia  docket  the  defendant  mali- 
ciously and  corruptly  omitted  to  note  therein 
the  fact  that  on  appeal  bond  had  been  filed 
and  approved,  and  notice  of  appeal  given 
and  allowed.  On  the  15th  day  of  July,  1800, 
the  defendant  wrote  a  letter  to  the  plain- 
tiffs, In  which  he  stated  that  he  would  al- 
low the  appeal,  but  that  they  must  pay  him 
$1  In  advance,  and  that  he  would  not  send 
up  the  papen  before  payment,  and  that 
the  cost  was  60  cents  for  the  transcript  and 
60  cents  for  approving  the  fcond.  After- 
wards the  defendant  orally  notified  the 
plaintiffs  that  he  would  not  allow  the  ap- 
peal, nor  send  up  the  transcript,  unless  said 
sum  was  paid  him  In  advance.  Afterwards, 
and  on  the  25th  day  of  July,  1890,  the  de- 
fendant made  the  following  entry  In  his 
docket:  "And  defendants  filed  bond,  the 
appeal  was  allowed,  and  the  defendants 
to  pay  for  the  transcript  and  bond  before 
the  appeal  was  taken,  but  the  defendants 
refused  to  pay  for  the  transcript  and  bond, 
and  the  appeal  was  not  taken."  It  is 
averred  In  the  petition  that  this  was  false, 
and  that  it  was  corruptly  made  with  lnt«it 
to  Injure  the  plaintiffs,  and  prevent  an  ap- 
peal. On  the  25th  day  of  September.  1800, 
the  def  aidant  laaued  an  execution  on  said 


Judgment,  and  the  same  was  levied  on  plain- 
titta'  properly,  which  was  wAA  to  pay  tho 
Judgment  and  costs,  and  that  defradant  still 
falls  and  neglects  to  prepare  a  tronsoript 
and  file  it  with  the  clerk  of  the  district 
court,  and  allow  an  appeal.  It  Is  also 
averred  that  the  plaintiffs  had  a  good  de- 
f^ise  to  the  action  In  which  said  appeal  was 
taken  by  them.  It  la  stated  In  the  petition 
that  all  of  the  acts  and  d(rings  of  the  de- 
fendant as  a  Justice  of  the  peace  after  the 
taking  of  the  api>eal  bond  were  done  wrong- 
fully, willfully,  and  corruptly,  by  reason  of 
which  plaintiffs  have  been  damaged  in  the 
sum  of  $200,  for  which  they  ask  Judgment 
The  demurrer  Is  to  the  effect  that  the  pe- 
tition does  not  state  a  cause  of  action.  The 
spedflc  grounds  of  the  demurrw  have  roCei^ 
ence  to  the  right  of  the  Justice  of  the  peace 
to  demand  his  fees  in  advance  for  the  ap- 
proval of  the  bond  and  the  making  of  the 
transcript.  And  counsel  for  the  reqjtectire 
parties  have  argued  these  questions  at  con- 
siderable length.  We  do  not  think  it  neces- 
sary to  determine  them.  The  question  of 
waiver  of  the  right  to  advance  payment  is 
also  presented,  and  we  think  It  must  be  held 
that,  conceding  the  averments  of  the  peti- 
tion to  be  true,  there  was  an  express  vnilver 
of  the  right  to  demand  the  fees  In  advance. 
We  know  of  no  reason  why  the  plaintlflB 
had  not  the  right  to  stand  on  the  waiver.  It 
Is  averred  in  tiie  petitton  In  tlie  most  ex.- 
plldt  terms.  When  the  defendant  received 
the  bond,  and  accepted  It  as  aufilclent,  he 
should  then  have  demanded  his  fee  for  ap- 
proving it  Instead  of  doing  so,  he  recdved 
the  bond,  and  expressly  waived  payment 
In  advance  for  the  transcript,  by  prcHUlalng 
to  prepare  and  forward  the  transcript  to  the 
clerk  of  the  court  It  la  not  necessary  to  ex- 
amine and  determine  tiie  question  whether 
the  plaintiffs  should  hare  made  a  ,tender  of 
any  part  of  the  fees.  No  tender  was  neces- 
sary, as  there  was  a  waiver  of  paym«it  In 
advance.  Our  condnslon  la  that  It  was  the 
right  of  the  plaintiffs  under  this  petition  to 
show  that  the  acts  of  the  defendant  were 
wrongful,  malicious,  and  corrupt,  and  not 
merely  the  result  of  the  mistaken  Judgm^t 
of  a  Judicial  officer,  and  that  there  was  a 
good  defense  to  the  action  of  Neamlth,  wiiich 
could  have  been  maintained  nptm  appeaL 
The  Judgment  of  tbo  district  oonrt  la  re- 
versed. 


VAN  HOESEN  t.  TBACHOtTT  et  aL 
(Supreme  Court  of  Iowa.    May  23,  1893.) 
Fbaudulent  CoxvBTASCEi"— Gift  to  Wire. 
PlaintiiTB  hoaband.  after  consulting  with 
defendant  with  reference  to  investing  in  a  com- 
pany  with  which  defendant  waa  connected, 
made  an  an%ement  for  stock  therein  to  the 
amount  of  $1,500.    Thereafter,  to  enable  the 
husband  to  make  a  further  purchase,  defend- 
ant indorsed  bis  note  for  $3,500.  the  money 
from  which,  with  the  $1,500,  entitled  him  to 
100  shares,  which  he  agreed  to  deposit  with  de- 
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fendant  to  Beenre  him  for  his  Indorsement.  At 
the  hasbsnd's  reqnest  only  1  share  won  is- 
Kned  in  his  name  and  09  In  his  wife's  uame. 
Hie  stock  was  then  handed  to  defendant  in  an 
envelope.  The  husband  afterwards  obtained 
iC  on  an  agreement  that  he  would  bring  it 
back,  or  the  proceeds  of  a  trade  which  he  pro- 
posed to  make  with  it.  He  obtained  in  ex- 
change certain  land,  which  was  deeded  to 
plaintiS,  and  $3,500  in  notes.  He  returned  the 
eBTelope  to  defendant,  who  supposed  that  It 
contained  the  shares  or  their  proceeds.  He 
afterwards  asatn  (Stained  the  envelope  on  a 
like  promise,  bat  never  returned  It.  He  had  no 
property  except  the  stock  and  the  proceeds 
thereof.  There  was  nothlni;  to  show  that  the 
$1,500  was  famished  hj  plaintiff.  Hdd  that, 
defendant  having  been  obliged  to  pay  the 
gLSOO;  ^aintiit  could  not  hold  the  land  against 

Appeal  from  district  court,  Polk  county; 
a  P.  Holiaea,  Jndgb 

Aettfm  In  equity  to  restrain  the  sale  on 
an  execntion  Issued  against  -  P.  B.  Van  Hoe- 
oen  of  certain  real  estate  alleged  to  belong 
to  ^alntlff.  Decree  and  Judgment  for  de- 
fendanta.  Plaintiff  appeals. 

Saile  &  Prouty  and  Mitchell  ft  Ihidley, 
for  appellant  Read  ft  Bead  and  gauffman 
&  Gnemaer,  for  appeSleeB. 

KINNB.  J.  1.  The  facts  touching  tills  con- 
trovemy  are  as  follows:  In  1883  defendant 
Teachont  was  Interested  in  the  Des  Moines 
Ice  Company.  P.  B.  Van  Hoesen.  the  bus- 
band  of  plaintiff,  had  been  consiiltilng  with 
Teachtrat  with  reference  to  inTesUng  (1,500. 
On  Teachout's  recommendation.  P.  B.  Van 
Hoesen  agreed  to  take  sto<d:  in  the  Ice 
company  to  the  amount  of  $1,600.  He  paid 
ttUs  moncT  in,  as  It  waa  needed  for  use  in 
the  business.  The  stock  was  not  issued 
nntn  Sdtarch  25,  1885.  Meantime  P.  B.  Van 
Hoesen  expressed  a  de^re  to  own  a  one- 
thlrd  lnt«^  in  the  company,  and  induced 
Teachout  to  Indorse  his  note  for  $3,500,  to 
enable  him  to  purchase  the  additional  stock. 
P.B.Van  Hoesen  received  the  $3,600,  which, 
with  the  money  be  had  already  paid  In,  en- 
titled him  to  100  shares  of  stock  in  the  com- 
pany. It  was  agreed  that  Teachout  should  take 
and  tuiid  tibe  Van  Hoesen  stock  as  collateral 
to  protect  him  as  against  his  indorsement  of 
the  $3,500  note  with  Van  Hoesen.  The  stock 
was  not  issued  for  about  a  year  after  the 
money  on  the  $3,500  note  was  obtained. 
Van  Hoesen  was  entitled  to  100  shares  of 
muxA.  When  the  stock  was  Issued.  P.  B. 
Van  Hoesen  wanted  1  share  Issued  in  his 
own  name  and  90  shares  issued  in  his 
wife's,  the  plaintiff,  for  special  reasons  not 
disclosed  by  him.  It  was  so  issued.  Teach- 
out  supposed  that  he  wns  to  receive  the 
entire  100  shares  as  collateral  as  aforesaid, 
and  testifies  that  such  was  the  armnge- 
ment  The  stock  was  handed  to  him  In  an 
envdope.  He  retained  the  envelope,  with 
its  indoeures,  until  August,  1885.  Van  line- 
sen  sold  his  interest  in  the  ice  compimy  In 
1885  to  Jones  &  Towne,  at  which  time  Vim 
Hoesen  colled  upon  Teachout  for  the  stock. 
The  latter  handed  him  the  envelopo  ud- 


opened,  under  an  agreement  Uiat  Van  Hoo- 
Ben  would  bring  back  to  Teachout  the  col- 
hiterals  or  the  proceeds  of  the  trade,  that 
he  might  still  hold  them  as  a  protection 
against  liability  for  his  Indorsement  afore- 
said. It  is  not  disputed  that  Teachout  would 
not  have  turned  over  the  collaterals  to  Van 
Hoesen  in  the  absence  of  the  agreement 
to  return  them  or  their  proceeds,  or  to 
give  tilm  a  lieu  on  property  rec^ved  from 
them.  Van  Hoesen,  after  completing  his 
trade  with  Jones  &  Towne.  returned  to 
Teachout  Qie  envelope,  with  Inclosures, 
which  the  latter  put  away  without  exam- 
ining, believing  that  it  contained  either  the 
same  securitiefl  or  their  proceeds,  according 
to  agreement  Afterwards  Van  Hoesen 
called  for  the  envelope,  stating  that  he  had 
a  trade  on  hand  with  one  Wlsbard.  and 
promised  be  would  return  the  collaterals 
or  their  proceeds  to  Teachout  Relying 
on  his  promise.  Teachout  gave  him  the  en- 
velope with  its  Inclosures.  Van  Hoesen  thus 
obtained  possession  of  the  collaterals,  and 
never  returned  them  or  their  proceeds  to 
Teachout  It  seems  that  Van  Hoesra  sold 
to  Jones  ft  Towne  the  entire  100  shares  of 
sto<^  which  was  paid  for  by  the  conveyance 
to  i^alntlff  of  the  real  estate  In  controversy 
in  this  suit  Jones  ft  Towne  also  executed 
their  seven  notes  for  $500  each  to  P.  B. 
Van  Hoesen.  It  is  by  virtue  of  the  title 
obtained  in  this  trade  by  a  conveyance  made 
to  plaintiff  that  die  claims  the  real  estate 
in  question  as  her  propwty,  free  from  the 
Indebtedness  of  Teachout  Teachout  was 
comp^ed  to  and  did  pay  the  $3,600  note, 
with  interest  He  then  brou^t  suit  against 
P.  B.  Van  Hoeew,  obtained  a  'Judgment, 
and  caused  an  executi(m  to  Issue,  which  was 
levied  upon  the  real  estate  conveyed  by 
Jones  ft  Towne  to  plaintiff  in  consld«ation 
of  the  100  shares  of  stock.  Plaintiff  then 
brongfat  this  action  to  enjoin  llie  sale  of  the 
real  estate  levied  upon.  The  court  below 
found  that  the  real  estate  was  In  fact  the 
property  of  P.  B.  Van  Hoesen;  that  plain- 
tiff was  entitled  to  no  relief,  and  dismissed 
her  btlL  It  appears  that  P.  B.  Van  Hoesen 
had  no  other  property  thou  the  money  Iw 
put  into  this  stock. 

2.  The  only  question  we  are  called  upon 
to  determine  Is:  Was  the  real  estate  levied 
upon,  and  the  title  to  which  was  In  plain- 
tiff, in  fact  the  property  of  P.  B.  Van  Hoe- 
8^  and  hence  subject  to  the  execution  of 
Teachout?  It  Is  not  our  custom  to  enter 
into  an  extended  discussion  of  the  evidence 
in  equity  cases.  We  can  only  state  In  a  gen- 
eral way  our  conclusions,  and  the  reasons 
on  whii'h  they  rest.  It  may  be  conceded 
that  the  plaintiff  by  introducing  her  deeds 
In  evidence  established  a  prima  fade  catttt 
To  our  minds,  there  is  nothing  to  show 
that  the  funds  put  into  the  Ice  compiny'a 
stock  by  P.  E.  Van  Hoesen  were  ever  the 
propi-rty  of  plaintiff.  Clearly  the  $3,500 
which  was  borrowed  by  the  husband  on  tbo 
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f trenffOi  of  T^choufa  Indorsement  was  not 
hers.  Nothing  appears  in  this  record  which 
would  justify  ap[>ellant's  contention  that  the 
money  paid  In  by  P.  E.  Van  Hoesen,  outside 
of  the  $3,500,  belonged  to  plaintiff.  It  clear- 
ly appears  tMt  the  husband  treated  It  as 
his  own,  and  that  no  claim  thereto  was  erer 
made  to  it  by  plalntifl  until  she  instituted 
this  suit  claiming  the  property  which  was 
the  proceeds  of  stock  purchased  with  all  the 
mon^.  We  do  not  consider  the  fiict  that 
nearly  all  the  stock  was  issued  In  platntifTs 
name  as  of  controlling  Importance.  Under 
the  circumstances  surrounding  the  issuance 
of  the  stock.  It  cannot  be  said  that  the  mere 
fact  that  it  was  issued  in  plaintiff's  name 
showed  that  she  had  ever  furnished  any  of 
the  money  that  was  pal^  for  the  stock.  It 
does  not  appear  that  plaintiff  was  the  party 
negotiated  with  in  making  the  trade  with 
Jones  &  Towne.  It  appears  also  that  P.  B. 
Van  Hoesen  and  Jones  &  Towne  entered 
into  a  writtCT  contract  touching  the  deal 
which  resulted  in  the  purcliase  of  the  Van 
IIoesCT  stock.  We  think  it  sufficiently  ap- 
pears that  P.  B.  Tan  Moeaen  had  no  prop- 
erty other  than  this  atodc,  and  the  property 
obtained  for  it  by  plaintiff.  It  Is  said  that 
Teadiput  ought  not  to  recover,  as  be  sur- 
rendered collateral  which  was  ample  to 
tndenmlQr  blm  for  his  liaUllty  as  Indorser. 
We  think  he  never  surrendered  It,  but  It 
was  obtained  from  him  by  reason  of  the 
r^resentatlons  of  P.  D.  Van  Hoesen  that 
he  would  return  -It  w  Its  proceeds,  which 
he  never  did.  It  was  claimed  that  Teachont 
was  entitled  to  hold  only  64  shares  of  the 
stock  as  security  in  any  ev«it.  True  there 
was  a  paper  signed  by  plaintiff  pledging  64 
shares  to  Tea<diont,  to  secore  him  as  In- 
dorser; bat  It  appears  that  Teadumt  did 
not  know  of  the  eadstence  of  that  paper. 
He  had  never  examined  the  contoitB  of  the 
envelope  which  he  mppoaed  contained  the 
collaterals,  and,  in  view  of  his  testimony 
that  the  arrangement  was  that  he  was  to 
have  the  entice  100  shares  as  coIlat«iU,  we 
ctmdnde  tttat  sodt  was  the  agreement 
NelthOT  plaintiff  nor  her  husband  teatlfled. 
We  may  fftltly  peresame  that  what  Teachont 
says  about  It  Is  true,  else  they  wotud  have 
testlfled  to  the  contrary.  Now,  It  oconrs  to 
OS  It  would  be  most  Inequitable  and  unjust 
to  hold  that  because  plaintiff's  hnsband  prac- 
ticed a  fraud  on  Teachou^  wfa«eby  he  se- 
cured the  collaterals,  and  then  traded  them 
to  Jmes  ft  Towne  In  part  for  the  land 
in  oontroversy,  plaintiff  should  bold  the 
same  free  fmm  the  dainu  of  Teachont. 
Plaintiff  never  parted  with  anything  of  value 
as  a  consideration  for  the  stock,  or  any  of 
It,  so  far  as  appears  from  the  record.  For 
some  reason,  known  only  to  her  husband 
and  hersd^  tlie  stodc  was  lasned  tat  her 
nam&  It  was  booght  with  the  husband's 
money,  and  there  to  no  reason  irtiy  It  or 
the  property  purchased  with  it  should  not 
be  charged  with  the  Indebtedness  due  to 


(Iowa. 

Teachont  from  tiie  husband.  We  have  not 
deemed  It  necessary  to  discuss  the  legal 
propositions  stated  by  oonnseL  The  contro- 
versy depends  largely  upon  the  facts,  and 
we  think  they  are  against  plaintiff.  The 
Judgmoit  of  the  district  court  Is  affirmed. 


THATCHER  t.  8TICKNBY  et  al. 
(Supreme  Court  of  Iowa.    May  23,  1803.) 
I'basrphb  FBOJf  Law  to  Equity  Docket  — Opex- 
IHO  Cabs  Foa  Reobptiuk  or  Additional  &vt- 
DBXCH— Appbal. 

1.  Plaintiff,  in  a  single  count,  alleged  that 
defeiidant  contracted  to  assign  to  him  certain 
stock;  that  defendant  failed  to  yay  certain  as- 
seasmenta  on  said  stock:  and  that  the  corpora- 
tion refused  to  transfer  it  on  Its  books,  to  plain- 
tiff's damage.  The  answer  admitted  tbe  alle- 
gations  of  the  petition,  and  alleged  that  the  con- 
tract was  for  the  assignment  of  Block  on  which 
a  certain  per  cent,  had  been  paid,  and  prnyi^l 
for  the  reformation  of  the  contract.  PTaintiff 
thereupon  filed  an  amendment  averring  falne 
representations  by  defendant  as  to  the  value  of 
the  stock.  Betd  that,  the  parties  having  mingled 
legal  and  equitable  issnes.  It  w&s  not  error  to 
transfer  tbe  cause  to  the  equity  docket. 

2.  Under  Code,  {  2790.  authorizinR  the 
00 art  at  any  time  before  a  cause  is  floally 
submitted  to  permit  the  introduction  of  further 
testimony  to  correct  an  evident  mistake,  where- 
there  is  an  affidavit  avowing  newly-discoTered 
evidence  and  diligence,  there  will  be  no  inter- 
ference on  appeal  with  the  court's  exercise  of 
discretion  in  permitting  farther  evidoioe,  thongh 
the  record  shows  an  entry,  "Cause  submitted." 

3.  An  abstract  must  show  that  it  contains 
ail  the  evidence,  a  certificate  of  the  Judge  and 
reporter  as  to  the  contaats  of  the  transcript  be- 
ing insoffiei^t. 

Appeal  from  district  court,  B«iton  county; 
L.  6.  Kinne,  Judge. 

The  plaintiff  sold  to  tiie  defendant  firm 
certain  lands,  and  as  &  part  consideration 
therefor  the  firm  agreed  "to  make  a  good 
and  sufficient  transfer  and  assignment  of 
one  hundred  and  twenty  shares  In  the  capi- 
tal stock  of  the  Iowa  Folia  Bflneral  Springs 
Improvement  Company,"  valued  by  the  par- 
ties at  ?1,200.  The  certificate  of  stock  held 
by  Stickney  Bros,  shows  the  shares  to  be 
of  flO  each,  "on  which  55  per  cent  has 
been  paid."  The  contract  of  sale  was  made 
on  the  23d  day  of  April,  1887,  and  on  the 
2d  day  of  July,  1887,  the  defendant  assigned 
the  certificate  for  the  one  hundred  and 
twenty  shares  of  stock  to  tiie  plaintiff  by 
an  indorsement  thereon,  but  no  entry  has 
been  made  on  the  books  of  the  corporation, 
which  Is  essential  to  a  valid  transfer  of  the 
stodL  The  plaintiff  alleges  that  there  are 
certain  assessments  on  said  stock  which  the 
def^dant  company  neglects  and  refuses 
to  pay,  in  consequence  of  which  the  corpo- 
ration will  not  make  the  transfer  upon  its 
books,  and  without  such  transfer  the  stock 
Is  valueless  to  him,  because  of  which  plain- 
tiff asks  Judgment  for  the  amount  of  stock, 
with  IntCTest  The  answer  admits  the  al- 
legations of  the  petition,  except  such  as 
charge  fraud  and  misrepresentation  by  ih^ 
defendant,  m  pertain  to  tta  ObUgattm  t» 
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pay  farther  asBMSiiiakta  m  Om  stodE,  and 
durse*  tbat  It  was  asreed  that  it  tlionld 
naOga  to  plaintiff  120  aharei  of  said  stodt, 
-on  wblch  S6  per  cent,  haa  bem  paid,"  and 
that  sncb  part  of  the  contract  was  omitted 
from  thB  wTldng  t^r  mistake,  and  adn  lij 
vny  of  afflnnatlTe  reUef  that  tiie  contract  be 
reformed  to  conform  to  BUcfa  agreement 
The  x^nlntlff  filed  a  re^  In  dental,  and 
the  caoae  was,  on  motion  ot  defendant,  set 
do-wn  for  trial  aa  an  equltalde  actltm;  and 
upon  final  snbmisslon  the  court  foond  the 
Issoes  with  the  defOidant  firm,  and  gare 
It  Judgment  for  costs.  The  plaintiff  ap- 
pealed. 

W.  C  Connell,  for  appellant.  J.  D.  Nich- 
ols and  O.  Nichols,  for  appellees. 

GRANGBR.  T.  1.  Tbe  qneatlons  we  are 
to  determine  are  presented  by  an  assign- 
ment of  errors.  The  first  Is  ttiat  the  conrt 
erred  In  settli^E  down  the  canse  for  trial 
as  an  equitable  proceeding.  The  assignment 
leads  ns  to  consider  -Qie  state  of  the  plead- 
iDgs  In  the  case.  The  original  petition  Is 
In  paragraphs  numbered  from  **lat"  to 
"6tta."  It  contains  bnt  a  tfngle  count,  and 
Is  for  damages  because  of  the  failure  to  pay 
the  assessments,  resulting  In  a  refusal  Iqr 
the  corporatfon  to  make  the  transfW  on  the 
hooka.  The  answer,  because  of  Its  admis- 
sions, makes  ttie  Issue  one  upon  Its  aUega- 
tkma  for  afflnnatlTe  reUtf  In  Hie  reforma* 
don  of  the  contract,  and  the  denial  by  the 
plaintiff.  With  the  issue  thus  presented,  if 
the  contract  should  be  reformed.  It  would 
show  ibat  the  plaintiff  should  pay  the  as- 
sessments, and  he  would  hare  no  cause  of 
action.  If  not  so  reformed,  the  admissions 
by  defendant  would  show  Itis  UablUty,  and 
the  residt  would  be  determined  In  either 
case  without  fortiier  proceedings.  The  Issue 
ns  to  refonnation  Is  purely  an  equitable  one. 
Carey  t.  Gunnison,  6S  Iowa.  702.  22  N.  W. 
Rep.  S34.  With  this  condition  of  the  plead- 
ings there  could  be  no  issue  tor  a  Jury. 
But  the  ^aintiff  files  an  amendment  to  the 
petition,  averring  false  and  fraudulent  rep- 
resentations by  defendant  as  to  the  Talue 
of  the  stock.  The  amendment  Is  not  a  sep- 
arate count,  bnt  Is  numbered  "1st'*  To  the 
petition  thus  amended  there  is  filed  an 
**a  mended  and  substltated  answer"  In  para- 
emphs  1  to  IS.  In  whidi  are  admissions,  de- 
nials, and  matters  for  afflrmatlTe  r^ef,  as 
in  the  former  answer,  with  a  Uke  prayer.  It 
Is  because  of  the  transfer  of  the  Issue  thus 
made  to  the  equity  docket  for  trial  that 
complaint  Is  made.  The  petition  should  hare 
been  made  In  two  counts;  one  for  a  breach 
of  the  contract  to  assign  the  stock,  and  tiie 
otiier  for  fraud.  So  pleaded,  the  answer 
must  necessarily  have  been  In  two  divisions, 
anil  the  legal  and  equitable  Issues  have 
been  entirely  separate,  and  susceptible  to 
niisignmCTt  for  trial  in  the  proper  forum. 
Without  objection  by  ^ther  party  the  Issues 


have  been  mingled,  and  trial  had  thereon. 
The  objection  to  the  transfbr  was  not  as  t» 
the  Issoe  of  fraud,  but  as  to  the  whole  ac- 
tkm.  It  was  not  error  to  txansfw  It.  It 
was  the  defendant's  tight  to  have  the  equltar 
hie  Issues  so  tried.  In  Van  Orman  t.  Mer^ 
rill,  27  Iowa.  476.  It  Is  held  that,  wher» 
the  answer  in  an  action  at  law  sets  up  de- 
fenses, some  of  which  are  legnl  and  some- 
equltable,  and  the  case  Is  tried  without  any 
stein  b^ng  taken  by  rither  party  to  separate 
the  Issues  thus  made,  and  have  them  tried 
separately,  It  will,  <m  appeal,  be  considered 
one  case  <mly,  and  wUl  be  regarded  aa  an 
equity  casa  It  seems  to  ns  that  audi  a 
rule  should  obtain  In  tills  case.  The  parties 
have  treated  this  as  but  a  slni^  cause  of 
action,  without  even  intlmatliig.  In  the- 
conrt  below,  so  far  aa  wa  dIscoTer,  tbat  bnt 
a  single  trial  was  desired. 

2.  On  tiie  2d  of  April,  1801,  the  record 
idiows  an  emtry.  "Gauss  submitted."  On  the 
4th  of  April  defoidant  filed  a  motion  and' 
affidavit  to  set  aside  the  submlsdon  an^ 
permit  addltkmal  evidence  to  be  offond. 
The  affidavit  Is  a  shoiring  of  newly-dlsoof- 
ersd  evidence  and  of  diligence,  and  the 
oonrt,  against  plalntur*B  objection,  granted' 
the  motion,  of  which  complaint  Is  now  made^ 
It  la  urged  ttiat  th^  hnfl  been  a  final  snb> 
mission  of  the  cause,  and  that  the  court  bad 
no  antiiorily  to  grant  the  motion,  vdylng^ 
upon  Oode,  |  2790.  That  section  was  con- 
strued In  Sickles  t.  Bank,  81  Iowa.  408.  49 
N.  W.  Rep.  1068^  and  Is  anttiority  for  tike 
action  of  the  eoort  It  la  ssld  that  the- 
sbowlng  Is  not  based  on  an  evident  over- 
sls^t  or  ralstate  as  contemplated  by  the- 
section,  bnt  upon  newly-dlscovered  evidence. 
We  think  the  showing,  takm  a]toge<ttier,  was 
snch  that  the  district  conrt  might  have- 
found  that  there  was  an  ovwslght  or  mis- 
take^ and  with  its  dlserettcm  In  audi  a  mat- 
ter we  should  not  IntetfersL 

S.  The  third  assignment  Involves  fhB  mer-. 
Its  of  the  case  on  the  evidence,  and  the  ab- 
stract contains  no  showing  that  It  is  (me 
of  all  the  evidoice.  It  has  the  certiifleates 
of  the  Judge  and  reporter  as  to  the  con- 
tmts  of  the  transcript.  The  transcript  Is 
not  the  abstract  Before  we  can  determine- 
the  case  npoa  the  evidence,  we  must  have 
an  abstract,  showing  that  it  Is  one  of  all 
the  evidence.  The  Judgment  is  affirmed. 

KINNB.  J.,  took  no  part  in  this  case. 


8TATB  V.  CHAPMAN. 
(Snpreme  Court  of  Iowa.  May  18,  1898.) 

AasAL'LT  WITH  Intknt  to  Rape— EviiiEXCE— Cou- 

HOnOHATiON. 

1.  Teatimonr  that  defendant  and  prosecu- 
trix were  seen  walkinic  toffetber  alons  a  rail- 
road track  1b  not  aufficient  corroboration  in 
prosecntioD  for  assault  to  commit  rape. 

2.  Prosecntrix  testified  that  she  wan  walk- 
ing along  a  railroad  track  with  defendant  to 
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her  home;  that,  when  abont  halfwrnj.  at  hb 

«o1idtation  thej  cat  across  the  fields;  that  he 
tbeD  made  improper  propoHals  to  her;  that  she 
walked  away:  that  on  his  calling  to  her  to 
oome  back,  that  he  had  something  to  snj  to 
her,  she  finallT  came;  that  he  renewed  his 
proposals,  which  she  rejected,  and  finally,  In  a 
bantering  way,  gave  him  to  understand  that  he 
was  not  stroni;  «ionfch;  that  he  then  seised  her, 
and  bad  improper  relations  with  her  against 
her  wishes,  she  at  the  time  endearoring  to  free 
herself.  It  appeared  that  he  had  made  snch 
proposals  to  ner  before.  She  did  not  make 
known  the  occurrence  nntil  her  delicate  condi- 
tion made  It  necessary.  HM,  that  the  evidence 
would  not  support  a  couTictlon  of  asnnlt  with 
intent  to  rape. 

Appeal  from  district  court.  Black  Hawk 
coim^;  John  J.  Ney,  Jodga 

Didlctment  for  rape.  Verdict  for  an  aa- 
aanlt  with  Intent  to  commit  a  mpe.  Tba 
defaidant  appealed. 

Hemenway  &  Grundr,  for  appellant 
John  Y.  Stone,  Attjr.  Gen.,  and  Thoe.  A. 
Gheshlre,  for  the  State. 

GRANGER,  J.  The  proaecotlng  wltaeaa 
la  t»e  Blna  MoA,  wlio  waa  at  ttie  time  ot  the 
alleged  offnue  abont  19  yeara  of  age.  Tba 
following  atat^nent  of  facta,  a«  ^aeloeed  1^ 
her  testimony,  we  take  from  the  argument 
of  appdlee:  *1t  appean  ttxerefnnn  tliat 
Blna  HoA,  a  girl  nlneieai  jeara  old,  who 
had  known  the  defendant  about  three  Teats, 
waa  gfAag  with  him  on  foot  from  Ce- 
dar Falls  to  her  home,  about  rix  miles  dis- 
tant niat  the  two  walked  on  the  nilnola 
OMitral  Railway  track  a  portion  of  the  way 
borne.  About  three  milea  from  Cedar  Falls, 
at  the  solicitation  of  the  defendant  they 
*cat  acroaa  tlie  Adds,'  tbaX  Hugr  ml^t  reach 
luMne  a  riiorter  and  qidcker  route.  Sbo 
consented  to  go  by  the  nearer  route  without 
much  dissent  and  after  they  had  started 
acroaa  Hw  flelda,  and  on  conUng  to  low 
ground  coTwed  witti  short  graaa,  On  defiend- 
aut  made  Improper  iwopoaala  to  her.  Tbe 
testimony  shows  that  she  first  walked  away, 
and  tiiat  he  asked  h&e  to  come  back,  and  to 
stop,— that  he  wanted  to  q»eak  to  bw.  She 
at  first  refused,  saying  that  she  wanted  to 
go  home  He  called  her  again,  and,  after 
some  parleying,  she  came  back  to  wtiere  he 
waa  standing.  He  then  renewed  bis  proposals, 
which  she  rejected,  and  finally.  In  a  banter- 
ing way,  gave  him  to  understand  that  be 
was  not  strong  enough.  The  testimony 
shows  that  he  seized  her,  there  was  a  strug- 
gle, and  he  threw  her  down,  and  against  h^ 
wishes  and  desires  had  improiier  relations 
with  her;  she  at  the  lime  endeavoring  to 
free  herself  from  his  grasp  and  make  her 
escape."  The  only  corroboration  relied  up- 
on, as  stated  by  the  district  court  In  its  In- 
structions, is  that  of  two  witnesses  who 
testified  that  they  saw  defendant  and  the 
prosecuUiig  witness  together  on  the  track 
of  the  Illinois  Central  Railway  at  the  time 


of  whldi  she  testified.  Ttey  saw  nothing 
more.  They  did  not  see  them  leave  the 
track,  nor  give  a  word  of  tesflmony  corrobo- 
rating the  complainant  except  that  defend- 
ant was  with  her  on  the  track.  There  is 
nothing  in  sudh  testimony  tending  to  con- 
nect him  with  the  ofFenseu  Nothing  In  their 
testimony  shows  the  porttea  mit  of  the  sight 
of  others,  so  that  there  was  really  an  op- 
portunity to  coomilt  Bocb  an  offense.  This 
court  has  said  that  It  la  not  ounigh,  aa  cor- 
roboration, to  show  an  opportunity  In  se- 
duction cases,  and  surely  no  less  will  suffice 
tak  a  case  of  this  kind.  State  t.  Palntw,  BO 
Iowa,  817;  State  t.  Araoh,  50  Iowa,  258,  7 
N.  W.  R^  eOL  For  the  crime  of  which 
defoidant  stands  oonvicned— an  assanlt  wltb 
Intent  to  commit  a  rape— oorroborallon  Is 
not  essential.  If  the  testimony  of  the  proee- 
cutrix  Is  oOierwlsa  snffldentL  It  may  be  eon- 
ceded  that  there  was  sexual  intercourse  be- 
tween the  prosecuting  witness  and  the  de- 
fendant at  the  time  of  ttie  alleged  offen8& 
Tbe  statment  abora  quoted,  whldi  Is  that 
of  appellee,  la  a  comparaHvely  strong  show- 
ing that  tbere  was  no  aasanlt  with  Intoit  to 
commit  a  rape.  The  statement  might  be 
made  much  broader  from  her  testimony  on 
the  triaL  Tba  statonent  shows  Hiat,  wtOi- 
oat  any  suggestkm  of  or  attempt  at  force 
on  his  part,  but  in  response  to  his  "propos- 
als" for  Interoonrae,  wldch  aha  decUned,  ahe^ 
"In  a  bantering  way,  gave  him  to  under- 
stand that  he  was  not  strong  enough"  to 
hare  Intemnuae  wiUi  her,  and  Uiat  what  be 
did  was  in  pursuance  of  her  bantering  state- 
ment TbiM  was  not  the  first  time  he  had 
made  sa6h  pn^KMSls  to  her,  and  while  Ae 
daima.  In  parts  of  her  teattmrar,  tbat  abe 
tried  to  avoid  being  In  his  company  alone, 
the  rerersa  of  It  spears  qnlte  unndataka- 
bly  certain.  With  full  knowledge  of  his  de- 
rires,  and  his  disposition  to  urge  them  wh*-n 
opportnnity  offered,  she  gave  bbn  such  op* 
portimitles  when  th«y  could  and  should  have 
been  avoided.  Her  own  stateniencs  show 
that  on  the  day  of  the  Alleged  odmae,  aft- 
er bis  proposals,  she  walked  away,  and 
then  came  bacl^  upon  Us  InvitutlcHi,  to  talk 
with  him,  when  it  waa  maidfttst  ihat  the 
talk  would  be  to  farther  press  hla  solicita- 
tions for  Intercourse;  and  it  vr^a  after  she 
came  bock,  and  he  renepwed  his  propossla, 
that  she  made  the  "bantering"  stattiment 
Her  failure  afterwards  to  make  kmiwn  the 
occurrence  until  her  delicate  idtuatlon  made 
it  necessary  to  tell  her  mother,  her  going 
directly  to  the  home  of  def«idant  where 
she  worked,  with  him,  or  nearly  tliere,  and 
her  entire  conduct  after  the  affair,  taken 
in  connection  with  tiiat  previous,  presents 
a  state  of  facts  so  Inconsistent  with  her  forci- 
ble defilement  which  must  have  been  un- 
der her  statements,  t^t  we  ttdnk  the  ver^ 
diet  without  sufficient  support  because  <tf 
which  the  Jndgmoit  Is  revosed. 
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DBXTBB.  T.  HATES  at  al. 
(Supreme  Court  of  Iowa.  Mar  23.  1898.) 

BZXCCTOBS  AND  AHMINIBTBATORS — RBMT  OF  IiASD 
— RlOBTS  OF  Hstits. 
Code,  }  2402.  pfTOTldes  that  an  adminta- 
trator  may  take  the  rents  of  land  accroing  aft- 
er the  death  of  the  owner,  "if  there  be  oo 
h^r  or  derlMe  present  and  competent  to  take 
poasewdon."  Section  2403  proTtdoA  that  nnder 
the  order  of  the  conrt  the  administrator  may 
apply  the  profits  of  the  real  estate  to  the  pay- 
ment of  the  taxes  and  claims  at^inst  the  es- 
tate. Id  rase  the  personal  assets  are  insnfficlent. 
tfrU,  where  a  mortgage  on  land  waa  foreclosed 
after  the  death  of  the  owner,  that  the  admin- 
istrator  cannot  maintain  an  action  affninAt  the 
heirs  for  the  rents  and  profits  receiTed  by  them 
daring  the  time  for  redemption,  though  there 
are  no  other  assets  to  pay  debts. 

Appeal  from  dlatrict  court,  Tama  oonnty; 
6.  KtDDe,  Judge. 

Action  by  the  administrator  of  the  estate 
of  C  E.  Hayes,  deceased,  to  recover  of  the 
defendants,  the  widow  and  heirs  of  said  de- 
ceased, the  "rents,  profits,  and  avails"  of  the 
farm  lands  of  which  deceased  died  seised. 
Jud^ent  was  entered  ttismUnliiff  plnintUTft 
petition,  from  which  be  appeals. 

W.  H.  StlTers  and  F.  J.  BC  Wonser,  ft»r 
■ppetlant  Btmble  ft  Stiger,  for  app^ees. 

OIVEN.  X  1.  The  followliis  statemoit  of 
the  focts  made  by  appellant  Is  correct,  and 
Boffidently  preoesits  the  questions  discussed: 
"Hut  appellant,  dnce  June  12, 1888,  baa  been 
the  administrator  (rf  the  estate  of  0.  E. 
Hayes,  who  4Ued  Intestate  domiciled  at 
Tama  comit7.  In  tUa  state,  April  28,  1888, 
the  owner  ot  ttie  eaat  half  at  section  28,  and 
the  north  haU  of  the  soatbeast  quarter,  and 
the  southeast  quarter  of  the  southeast 
quarter,  of  aecUon  21,  all  In  Twp.  88,  R.  14 
W.,  In  said  county;  that  the  last-described 
forty  was  the  homestead  of  the  decedent, 
and  tbB  widow  oontinnes  to  occupy  it  as 
sndi;  tliat  tbe  defandant  Annette  P.  Is  ttie 
widow  oC  said  decedent,  and  the  other  de- 
fendants are  tb^  adult  dilldren;  that  the 
real  estate  owned  tbe  aaid  decedent  at 
his  death,  except  the  snld  homestead  forty, 
wss  mortsased,  and,  after  such  death,  the 
sold  mortgages  were  foreclosed,  and  the 
land  aold  thereby,  subject  to  redemption, 
and  dariDg  this  right  of  redemption  tlie  aaid 
defendaus  touHt  possession  of  said  land, 
worked  a  part  of  it  on  th^r  own  account, 
and  rented  a  portion  to  others,  receiving 
rcnta  tberefor,  and  have  aaid  rents  in  their 
poaseaBtoa;  that  there  Is  an  unpaid  claim  al- 
lowed against  said  estate  aggregating  over 
fifteen  hundred  dollars,  and  there  la  no  prop- 
erty or  BvaUs  of  Uie  snld  estate,  except  tbe 
•idd  rents  and  proflts.  to  pay  tbe  same;  that 
defendants  enji^ed  the  possusslon  <rf  the 
land  to  the  value  of  one  or  two  hundred 
doUan,  and  that  sold  defendant  Annette  P. 
has  IB  her  possoasion  about  seven  or  ^bt 
bnndred  boah^  of  com.  the  crop  of  said 
linmilsf .  and  that  they  refuse  to  account  to 


the  appellant  for  the  nse  of  said  prf^aiisoK 
or  said  rent,  or  turn  over  to  lilm  any  of  such 
rent  The  testimony  fully  establishes  tbe 
fact  the  reasonable  value  of  the  use  of 
the  land,  during  the  said  time  It  was  held 
and  occupied  by  defendant,  to  be  from  two 
dollars  to  three  dollars  per  acre,  and  the 
amount  of  crops  detained  by  defendants  as 
rent  to  be  of  the  value  of  at  least  six  hun- 
dred dollars.  There  Is  no  controversy  as  to 
the  facts,  except  a  slight  difference  as  to 
the  value  of  the  use  of  the  laud,  and  of 
the  value  of  the  rents  and  profits  reoUsiHl 
therefrom  by  defendants." 

2.  Under  our  statute  one-tbird  In  value  of 
all  the  legal  or  equitable  estate  In  real  jiiop- 
erty  possessed  by  ber  husband  at  any  lime 
during  the  marriage,  which  bad  jot  l>een  st-Id 
on  execution  or  other  Judicial  sale,  atid  to 
which  she  had  not  made  rellnquLshtriHtit  of 
her  ri^t,  paused  to  the  defendant  Annette 
Hayes,  widow,  In  fee  simple,  upon  lh>3  doath 
of  ber  husband.  Code,  S  2440.  She  had  the 
right  to  elect  wheth^  her  share  should  In- 
idude  tbe  homestead,  and  to  take  the  home- 
stead In  lien  of  her  distributive  share  in  the 
real  estate.  Code,  fii  2441.  lOOS.  Upon  the 
death  of  hw  husband  Mra.  Hayes  ttad  a 
rii^t  to  continue  to  posseas  and  occupy  the 
whole  homeatead  nntQ  it  was  otherwise  dis- 
posed {ft  aooordlng  to  law.  Code,  |  2007. 
Subject  to  the  rights  of  the  widow  and 
credttora  at  tbe  estate,  and  in  tlie  absence  of 
other  arrangements  by  will,  the  estate  of 
which  the  decedent  dies  s^sed  descended  in 
equal  sbarea  to  hla  diUdren.  Code,  f  2453. 
Appellant  cites  section  8102  of  the  Code, 
giving  ttie  right  to  the  defoidant  In  execution 
one  year  to  redeem,  and  the  rigAit  of  poasea- 
sliHi  during  that  time  He  also  dtes  Barnes 
T.  Oavanagb,  BS  Iowa,  27,  S  N.  W.  Bep.  801, 
holding  tliat  the  tntenat  itf  a  Judgment  de- 
fendant Is  subject  to  levy  and  aale.  and  con- 
tenda  that  the  use  of  the  land  during  the 
period  far  redemptltm  did  not  paas  to  Uie 
widow  and  bebra,  tmt  was  subject  to  the 
debta  oC  the  estate.  This  right  of  redemp- 
tion waa  an  equitable  estate  In  real  prop- 
erty, and,  in  the  absence  of  will  or  statute 
to  tbe  contrary,  vested  in  tlie  defendants  im- 
mediately upon  the  death  of  Mr.  Hayes. 
Lepage  T.  McNamara.  5  Iowa.  125;  Foteanz 
T.  LeiHige.  6  Iowa.  126;  Beesl^  t.  Burgett, 
15  Iowa,  192;  Laverty  y.  Woodirard.  10 
Iowa.  2;  KlnseU  r.  BiUIngs.  85  Iowa,  150. 
The  relinquishment  ot  the  widow  was  to 
the  mortgages  cmly.  and  rite  might  aasert 
her  rights  as  against  all  otlier  creditora.  It 
is  clear  that,  in  the  absence  of  will  or  atat- 
ute  providing  otherwise,  tbe  defetulants  were 
entitled  to  tbe  use  and  mats  of  this  land. 

3.  The  only  statutes  under  which  executors 
and  administraturs  are  entiOed  to  rents  of 
real  estate  accruing  after  tlie  death  of  tbe 
owner  are  sections  2402  and  2403  of  the 
Code.  Under  tbe  first  he  may  take  posses- 
sion, receive  rents,  etc.,  "It  there  be  no 
heir  or  devisee  present  and  competent  to 
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take  '  posaenloD,**  and,  cinder  tlie  second, 
"under  the  order  and  direction  of  tbe  court, 
may  apply  the  profits  of  mich  real  estate  to 
the  paymait  of  taxes,  and  of  debts  and 
elainui  against  the  estate  of  tiie  deceased.  In 
case  the  personal  assets  are  Insuffident** 
In  Toerrinir  lAAp.  77  Iowa,  488.  «i  N.  W. 
Rep.  878,  It  Is  held  that  section  2408  Is  not 
Umlted  to  real  estate  of  vhldi  ttie  executor 
may  take  powesdon  under  section  2402,  bat 
appHed  to  all  tbe  real  estate  of  the  decedenL 
It  Is  entirely  clear  that  ajq^ellant  was  not  en- 
titled to  possession,  and  Is  not  entifled  to 
roits  or  profits,  under  dther  of  these  aer- 
tlons,  as  the  defendants  were  present  and 
competent  to  take  possession,  and  appellant 
had  no  order  or  direction  of  the  coart,  as 
provided  In  section  2403.  Toerrlng  v.  Lamp, 
sapra.  Is  dlsttagnldiabla  from  tlda  cue  In 
seTeral  Important  particulars.  This  Is  an 
action  the  administrator  to  xecorer  rent 
from  the  widow  and  heirs,  whose  liability 
to  any  one  Is  at  least  questionable  Tb&t 
case  was  against  the  tenant  under  a  lease 
for  20  years,  executed  by  the  deceased,  and 
there  was  no  queatl<Hi  of  the  def^idanfs 
liability  to  some  ona  In  that  case  the  ad- 
ministrator had  an  ordor  of  court,  made  with 
tbB  consent  of  the  widow  and  hdn,  to  col- 
lect that  rent  In  tUs  there  la  no  such  au- 
thority. It  Is  said  In  that  case:  "It  may 
be  that  audi  consent  was  given  with  the  un- 
derstanding that  no  tight  to  them  was  then»- 
by  waived;  but,  under  the  admitted  fiacts 
of  the  caae,  the  roits  are  not  ocempt,  and 
will  hare  to  be  retained  1^  plaintiff  to  dis- 
charge the  debts  of  the  estate.**  Rents  and 
profits,  like  the  real  estate  itself^  may  be 
subjected  to  ttie  payment  ot  debts  when  the 
personal  assets  are  Insnffldent,  in  the  man- 
ver  provided,  but  not  otherwise.  Bfadlson 
r.  Shoddey,  41  Iowa,  451,  is  dted.  In  that 
caae  the  widow  and  hdra  were  each  held  lia- 
ble aa  an  administrator  de  son  tmt  Tbey 
claim,  in  ndtlgatiim  of  judgment  their 
right  to  support,  and  In  fixing  Ihe  amount 
the  court  considered  what  they  had  recdved, 
Indndlng  the  use  of  the  real  and  peratmal 
pn^perty.  It  Is  not  thero  dedded  that  an 
administrator  Is  oitltled  to  rents  and  profits 
of  real  estate.  In  re  Gable's  Estate,  79 
Iowa,  ITS,  44  N.  W.  Rep.  352,  Is  relied  upon. 
In  ttiat  case  the  administration  was  granted 
In  Pennsylvania,  and,  at  the  request  of  the 
administrators,  auxiliary  admtnlstratloD  was 
granted  In  Iowa,  for  the  purpose  of  selling 
lands  in  Iowa  to  pay  debts.  The  lands  were 
sold  for  that  purpose,  as  provided  by  our 
statute,  and  all  claims  allowed  In  Iowa 
paid.  There  was  a  surphia  In  tbe  hands  of 
the  Iowa  admlnlstmtor,  and  this  court  held 
that  that  surplus  should  go  to  the  adminis- 
trators in  Pennsylvania,  to  pay  debts  there 
proven  and  unpaid,  and  not  to  the  heirs. 
It  was  not  land,  but  money  derived  from  an 
authorized  sale  of  land  to  pay  debts,  that 
was  the  nubjoct  of  dispute.  The  question 
(tf  tba  rl^t  ct  an  admhilstrator  to  rents  and 


profits  of  real  estate  as  against  ttie  widow 
and  hdrs  was  not  In  the  caa&  Onr  coo- 
dnrion  Is  that  tbe  jwlgnMnt  of  tha  district 
aoartaboald  be  afflnnad. 

KI29NB,  J.t  took  no  part 


ROBBRTSON  v.  GRAVER. 
(Supreme  Onut  of  Iowa.   May  20,  1893.) 
WiTKEss— Leadihq  Qc8STio:fs— Bueaco  or  Mab- 

RIAQB  PbOMISS  —  ACTION  FOB  DaVAQIS  —  £vi- 
DBXOB— iNSTROrTIONB. 

1.  Tie  qoMtton,  "Do  yoa  know  whethw  or 
not  he  [^defendant]  bought  his  father's  bome- 
BteadV"  IS  not  leading,  sod  does  not  call  for  a 

conclusioQ. 

2.  In  an  action  for  breach  of  a  promlBa  of 
marriage  It  waa  proper  to  show  plalntlfTa  coa- 
ditiOQ  after  she  beard  of  defendant's  m&rrla^ 
with  another  woman. 

3.  The  court  propGrly  excluded  declarations 
of  plaintiff's  feeling  towardB  defendant,  made 
after  tbe  marriage  contract  was  tvoken,  where 
it  was  not  shown  that  the  declarations  related 
to  plalntifTa  feelings  towards  defendant  before 
the  breach. 

4.  Tbe  questions  as  to  "what  the  plaintiff 
was  doing  In  tbe  way  of  getting  ready  to  be 
married,"  and  "Do  yoo  know  anything  abont 
Rosa  making  preparations  for  marriage?"  are 
not  objectionable  on  tbe  ground  tbat  tbej  as- 
sume the  existence  of  a  contract. 

6.  Where  a  brother  of  plaintiff  teotlfled  oa 
direct  examination  that,  while  defendant  was 
courting  his  slater,  no  one  else  was  koIds  with 
her,  it  was  error  not  to  permit  tbe  witness,  on 
cross-examination,  to  tssww  whether  he  told 
defendant  that  witness'  sister  had  made  a 
"mash"  on  another  man. 

6.  Tbe  court  properly  excluded  evldene* 
that  plaintiff  had  kept  company  with  another 
man  a  short  time  before  she  began  oolug  with 
defendant,  when  there  was  no  evidence  that 
the  intercourse  between  them  was  other  than 
that  which  exists  In  case  of  ftienddiip  between 
persons  of  tbe  oiqwsfte  sex  who  do  not  oontem- 
plate  marriage. 

7.  It  wan  error  to  exclude  evidence  of  dec- 
larations hy  plaintiff,  made  after  tbe  breach, 
that  she  had  never  cared  for  defeouaot,  and 
only  wanted  bis  money. 

8-  An  instruction  that,  If  tbe  parties  hsd 
entered  Into  a  marriage  contract,  tbe  admission 
by  defendant  of  bis  marriage  to  another  wo- 
man would  constitute  a  t»eac^  is  not  open  to 
the  objection  that  there  was  evidence  that  the 
engagement  had  been  broken,  and  that  the  In- 
Btruction  assumed  that  tbe  evidence  failed  lo 
establish  that  fact,  when  defendant  rested  his 
whole  case  upon  the  fact  that  no  contract  ever 
existed,  and  the  case  was  tried  on  that  theory. 

9.  An  lUBtmction  that  the  jury.  In  assess- 
ing damagoi,  mi^t  consider  the  "personal 
pain"  suffered  by  plaintiff,  is  not  open  to  the 
objection  tbat  "personal  pain"  means  physical 
suffering,  and  was  not  in  issue. 

Appeal  from  district  court,  Poweshiek  coun- 
ty; A.  R.  Dewey,  Judge. 

Action  for  breach  of  promise  of  marriage; 
Jury  trial.  Verdict  and  judgment  Cor  plaln- 
tUE.  D^endant  appeals. 

John  T.  Soott  and  H.  S.  Wlnslow,  for  ap- 
pellant Haines  &  Ionian,  tor  appellee. 

KINNE.  J.  1.  It  Is  averred  that  plaintiff 
and  def^idant,  in  January,  1891,  eatercd  Into 
a  marriage  aogagemait;  Umt  tte  maniac* 
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was  to  tate  plaoe  about  December  25,  1891; 
tbat  tai  April,  1801»  tbe  defendant  manted 
aoothCT  woman,  and  tlraa  init  it  out  of  his 
power  to  perform  his  contract  with  ths  plain- 
tiff. The  viswer  adndts  the  manlace  of  tb« 
defendant,  and  dudes  the  other  aUegatioiiB 
of  tbe  petition. 

2-  Plalntifl  waa  asked,  "Do  yon  know 
whether  or  not  he  [tbe  defendant]  bontfit  bla 
father's  homestead  ?"  The  qnesdon  was  ob- 
Jeoted  to  as  leading.  snggestlTe,  lnoompet»it, 
and  calUog  for  a  conclnsifm.  She  answered: 
"Tee,  sir;  he  told  me  he  had  boi^ht  his  fa- 
ther's plaoe  the  first  time  I  saw  htm  after  he 
was  married."  Defendant  moved  to  strike 
ont  tbe  answer  as  hicom|)etent  and  hmnate- 
rial;  tbe  statement  having  been  made  dnos 
tbe  defendant's  marriage,  and  retenfog  to 
matters  occurring  after  bis  marriage.  The 
motion  was  overmled.  Qaeetlons  so  firamed 
are  not  neoessartly  leading.  WoolheaUier  t. 
Rlsley,  38  Iowa,  486;  State  Watoon.  81 
Iowa,  383,  46  N.  W.  Bep.  868.  It  to  Bome- 
times  permlsslbl*  to  direct  ttia  attrition  of 
the  witness  to  the  partioidar  foot  about  wtdoh 
Infonnatlon  Is  sooght  OvaTes  t.  l^nnuioe 
<k>.,  82  Iowa,  637,  48  N.  W.  Rep.  66.  The 
pandiase  of  a  hcanestead  was  a  tact  Hie 
qnestion  did  not  can  for  a  ooodnalon.  The 
mllng  waa  wlOoat  prejudice,  aa  the  same, 
fact  was  teatlfled  to  by  another  witness,  and 
was  not  disputed. 

3.  Plaintiff  was  also  asked,  on  direct  exam- 
Inatim,  this  qaestlm:  "When  yon  heard  that 
he  waa  married,  how  did  it  affect  yoaf'  It 
was  objected  to  as  Incompetent  and  InunatS' 
rial,  and  the  objection  oTemded.  She  an* 
ewered,  '*!  hated  It  awful  bad."  Hie  qiMS- 
tton.  we  tbSakt  waa  proper.  It  called  fbr 
facts  towditaif  her  condition,  mmtal  and 
physical,  as  a  reenlt  of  the  marriage.  The  an- 
swer, though  not  In  good  foirn,  waa  bat  one 
way  of  expressing  tbe  moital  condition  of 
the  witness.  Besides,  in  ihe  oomae  of  tiie 
trial,  tiie  answer  was  withdrawn  trtm  the 
Jury.  Other  witnesses  were  asked  questioiis 
relating  to  plaintiff's  condition  after  she  bad 
heard  of  defendant's  marriage,  ttnis:  'Ton 
may  state  to  the  Jozy  how  it  afltocted  hue,  at 
how  it  seemed  to  affect  her.'*  The  court  hdd 
the  qoestion  was  not  incompetent,  and  flie  ' 
witness  answered,  "She  didn't  talk  about  the 
matter,  only  she  was  downbearted."  It  waa 
competent  to  show  how,  if  at  all,  ttie  de- 
fendant's marriage  aifeefed  Uie  plaintiff.  Her 
wotmded  feellnspi,  mortlfloatlon,  and  pain,  If 
any,  resulting  fmn  defendant's  tueaidi  oC  the 
contract,  were  all  proper  to  be  shown  aa  de- 
tnents  of  damage. 

4.  Error  to  assigned  on  the  mllng  of  the 
<5onrt  ezdadlng  evidence  aa  to  plalntUTs  dec- 
larations made  after  the  marriage  contract 
was  broken.  We  think  there  was  no  error  bx 
these  ndlngs.  Tlie  qnestlona  adeed  did  not  In- 
■dlcate  that  they  related  to  expressions  of 
plaintiff  as  to  her  fedbiga  towards  def^id- 
ant  before  (he  breach  of  the  contract  How 
Mie  Cdt  towards  the  defendant  after  he  had 


deceived  her,  and  pot  It  <Mt  vt  his  power  to 
fnlflll  his  contraot  with  her,  oould  la  no  way 
tend  to  show  what  her  feelings  towards  him 
were  whUe  the  engagement  lasted.  It  was 
not  proposed  to  show  that  these  declarattons, 
though  made  after  defendant's  marriage,  re- 
lated to  her  feelbigs  towards  at  affection  for 
hhn  during  the  time  tite  engagement  subsist- 
ed. Moreover,  the  objection  that  tlw  matter 
inquired  about  was  not  proper  eroas-emuntnar 
ticm  was  well  grounded. 

6.  A  witness  wss  asked  what  the  [daln- 
tlff  was  doing  In  the  way  of  getting  ready  to 
be  married."  "Do  yon  know  anytiilng  about 
Bosa  making  preparations  for  marriage?" 
These  questions  were  objected  to  as  ««MifniT»g 
a  fact  not  proven,  and  tiie  objection  was 
overmled,  and  the  witness  answered:  "Tes, 
rir;  ^edng  qullta,  and  dotaig  fancgr  work." 
Prior  to  the  ewmlnatlon  of  this  witness,  tes- 
timony had  been  Introduosd,  without  objeo- 
tlcoi,  which  showed  these  and  other  prapatmr- 
tions  tot  maniaga  Indeed,  there  appears  to 
be  no  oonfllot  in  tbe  evidence  touching  prep- 
a rations  on  part  of  plalntUZ  for  a  marriage. 
In  that  reepeot,  and  in  view  of  the  undisput- 
ed evidaioe  In  tbe  case,  the  ruling  was  cor* 
red  But  deCandant  urges  that  ttie  questtons 
assumed  the  cxtotenoe  of  the  contract  of  map- 
riage,  and  dtes  Jones  v.  Li^man,  <Ind.  Sup.) 
24  N.  E.  Bep.  363.  Hw  question  in  that  ease 
was:  "What  deduatlon.  If  any,  did  ahe 
make  In  regard  to  hw  dlsappolntaMnt,  and 
refusal  td  defendant  to  marry,  at  the  time 
she  slumed  yon  the  letterf*  It  wIU  be  ol>> 
served  that  the  entire  inquiry  was  based  u|^ 
cok  the  Ihon^t  expreaaed  tn  tbe  questton,  that 
defendant  had  refused  to  marry  the  plain- 
tiff. Again,  the  queslfon  rdated  to  a  dechuar 
tton  made  by  plaintiff  In  the  abaenoe  of  de- 
fendant, after  the  engagement  had  been 
broken,  nie  court  h^d  the  qnestkm  objec- 
tionable for  the  latter  reason,  aa  wall  as  be- 
cause It  assumed  a  bieaoh  of  ttie  omtraot 
In  tbe  case  at  bar  the  evidence  oaQed  ftw  and 
elicited  related  to  preparations  which  plain- 
tiff was  making  for  a  marriage  during  the 
contlnnance  of  the  engagemokt  Evidenoe  of 
the  conduct  of  the  pli^itUr,  If  tt  zelatea  to  tbe 
time  covered  by  the  engagement,  or  to  a  time 
when  first  Informed  of  tbe  fact  that  her  in- 
tended husband  has  married  another,  to  ad- 
misrtUe  to  prove  oonseoit  to  the  aUegad 
marriage  and  ccmtract  We  do  not  think  the 
questions,  as  asked,  wore  objeotlonablo. 

a  A  brother  of  plalntifl  who  had  teatlfled 
on  direct  examination  that,  while  the  defend- 
ant was  keeping  company  wltii  his  sister,  no 
one  else  was  going  with  her,  was  aaked:  "Did 
you  not,  then,  at  that  house  on  your  father's 
farm,  tell  Mr.  Gravn-,  the  dtfendant  In  thto 
case,  that  your  rister  (plalntifl)  had  made  a 
madi  on  Siadley  ttiere^  at  John  Stilwell'sr* 
An  objeotian  to  the  question  was  sustained 
on  the  ground  that  It  was  incompetent,  Im- 
material, and  irrelevant.  The  evident  drift  of 
Ihto  question  was  to  Aow  that  the  witness 
bad  made  statements  to  defendant  taooaslBt- 
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ent  yriih  hlB  tesOmony  on  direct  examination. 
The  questloD  was  clearly  proper.  What  the 
answer  would  have  been,  of  course,  we  can- 
not say;  but  It  was  proper  for  defendant  to 
show  if  he  could,  on  the  croes-exa  minatlon, 
that  he  was  mistaken  in  his  statements  made 
In  his  examination  in  chief.  The  ruling  of 
the  court  placed  an  tmdue  retriotkm  on  the 
right  of  cross-examination. 

7.  On  cross-exam limtlon  a  witness  testified 
that  plaintiff  had  kept  company  with  one 
Mackey  a  short  time  before  she  began  going 
with  defendant.  The  court  on  moti<m  of 
plaintiff,  struck  out  this  sTidenoe  as  imma- 
terial and  irrrievant  This  action  is  as- 
signed as  error.  We  think  the  ruling  was 
right.  Defendant's  claim  seems  to  be  that 
the  conduct  of  plalntlfl  in  receiving  the  at- 
trition of  young  men  prior  to  the  time  the 
defendant  began  keeping  oompany  with  her 
Is  material  to  the  question  of  damages.  Ooon- 
sd  say:  "The  ease  with  wUdh  the  affections 
became  enlisted,  the  readiness  with  which 
dw  laid  down  the  old  to  take  up  the  new, 
and  like  matters,  were  proper  snbjects  to  be 
ocnuddered.  If  tbe  amount  of  damages  to  be 
allowed  eTerbecmnes  Important"  Ifaooher- 
idenoe,  rating  to  a  time  anterior  to  that 
when  deCmdant  began  to  seek  plaintiff's  so- 
ciety. Is  ever  admlsilU^  surelj  It  is  not 
under  the  dmunstanoes  developed  in  this 
examlnatitML  There  was  no  evldenoe  that 
the  relations  existing  between  plaintiff  and 
Mackey  wore  other  than  those  usually  inci- 
dent to  mere  friendly  aaaocdatlon.  It  does 
not  appear  that  It  was  s  case  of  love  at 
first  Big^t.  or  otherwiaa.  Tbdr  Interoouxse, 
so  far  as  appears,  was  not  different  from 
tihat  wiash  ntata  In  all  cases  of  MoMldiip 
between  perscms  of  the  opposite  sex  who  do 
not  contemplate  marriage.  To  show  aach 
friendly  sssodatlon  between  plaintiff  and  oth- 
er moi  at  a  time  prior  to  defendant's  se^- 
tng  her  sodety  Is  not  material  to  any  an^- 
ttcm  InTolved  In  title  oase^ 

&  On  oros»«xamlnatlon,  defendant  was 
asked  several  questions  in  relation  to  his 
pnverty.  AU  of  them  woe  objected  to  as  not 
being  proper  cross-examlnatlML  The  objeo- 
tums  should  have  been  sustained.  Nothing 
was  asked  him  <m  direct  examination  relat- 
ing to  his  property.  The  qoeetlons  were  for- 
eign to  the  examination  in  chief. 

9.  Gmnplalnt  Is  made  that  the  coort  uir 
mitted  certain  evidence  In  rebuttal  which 
was  a  part  ctf  plalntUTs  case  in  chief.  As 
there  was  no  ruling,  we  must  presume  that 
the  objection  was  waived. 

10.  Witness  Linn  Graver  testified  with  ref- 
erence to  having  bad  a  CMiversalton  with 
plaintiff  after  dtfendant's  marriage.  He  was 
Bsked:  "Now  yon  may  state  whsQier  or  not, 
In  that  oonversatlon,  she  said  anjrthiog  In 
regard  to  whether  she  had  cared  for  your 
brother;  that  all  she  wanted  was  his  money." 
Oaie  Graver  also  testified  to  a  similar  con- 
versation. She  was  asked  the  following  ques- 
tions: "Zoa  may  state  wheOier  or  no^  in 


ttiat  conversation,  she  did  or  did  not  si^  she 
had  never  cared  anything  for  the  defraid- 
ant,  but  all  she  was  attee  was  his  money?" 
"I  will  ask  you  whethw  w  not  Boss  Robin- 
aom  did  or  did  not  say,  in  this  ocmv^mtlmi, 
ttiat  ahe  did  not  care  If  he  was  married?" 
"What  did  she  say  was  her  feeling  towards 
the  defendant?"  These  questions  were  all 
objected  to  as  Incompetent  and  Immaterial* 
and  one  of  them  was  also  objected  to  as 
leading.  The  objections  were  sustained.  The 
ruling  was  proper  as  to  the  last  two  ques- 
tions. Evidence  of  the  plolntUTa  statements 
or  declarations,  made  soon  after  hearing  of 
the  defendant's  marriage,  and  relating  there- 
to, and  expressive  of  her  feelings  towards 
tbe  defendant,  as  they  existed  during  the 
term  of  the  aigagem«it  and  before  It  Is  ter- 
minated, Is  admissible  when  It  tends  to  show 
sodt  fedlngs  as  are  "Inccmslstent  with  any 
purpose  to  fulfill  the  engagement  in  a  spirit 
befitting  the  ration  contemplated  by  It" 
One  possessed  of  such  feelings  would  suffer 
little  or  no  Injury  by  reason  of  the  breadi 
of  the  oontract.  But  evidence  tending  to 
show  the  feeling  of  the  plaintiff  towards  the 
defendant  after  the  breach  of  the  omtraot. 
and  rating  (»ly  to  that  time.  Is  never  nd- 
mimblsL  Ulller  v.  Hayes.  31  Iowa.  49»;  Mil- 
ler r.  Rosier,  31  MldL  47&.  A  dedaratlmk  uf 
a  wmnan  who  olalms  to  have  had  an  engage- 
ment at  maniage.  whether  made  during  the 
existenoe  of  the  engagement,  or  after  she 
learns  ot  Ita  breadiK  that  she  bad  not  eared 
for  afllanoed;  that  all  she  wanted  was  his 
DKXiey,— certainly  has  a  tendency  to  diow 
that  her  object  In  seeing  the  engagement 
was  ot  a  meraesuuT  ciiaraoter;  that  that  love 
and  affection  so  necessary  to  the  enjoyment 
of  the  married  state  were  wboUy  wanting; 
and  that  an  engagement  consummated  un- 
der mxh  dronmstanoes  would  be  unprofitable, 
unesidnrable,  and  full  of  oontention  and  sor- 
row. The  first  two  questions  clearly  refer 
to  the  feeling  plaintiff  had  for  the  defend- 
ant before  his  marriage.  Whether  the  "had 
oared"  or  "had  never  cared"  for  the  defend- 
ant calls  for  the  condition  of  her  feelings  to- 
wards him  as  they  existed  when  she  had  rear 
son  to  believe  that  the  marriage  would  In 
doe  time  be  anununmated.  The  last  two 
questions  may  be  sold  to  relate  to  her  feel- 
ings as  they  were  at  the  time  she  made  the 
stBtements,  If  any,  and  hence  were  properly 
exidnded. 

11.  Error  Is  assigned  on  the  giving  of  an 
Instmotlfuto  the  effect  that.  If  the  Jury  found 
that  the  iMTtlfla  had  altered  Into  a  marriage 
oontraot,  the  admls^dtm  by  the  defendant 
of  his  marriage  to  another  woman  would 
oonstltttto  a  breadi  <rf  It,  and  plaintiff  would 
be  entitled  to  zeoover.  It  Is  said  tiiat  there 
was  evldcnos  tending  to  show  Oat  the  eo- 
gagement  had  beea  broken,  and  that  the  In- 
struotloa  assumed  that  the  evidence  failed 
to  establish  that  fact  There  was  no  Issue 
under  which  It  would  have  been  proper  to 
submit  to  the  jury  the  onestloa  Ite 
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abADdonmeiit  of  contraot  It  waa  sret- 
red  by  jdalntiir  tbat  a  marring  coDtract 
was  made,  and  It  waa  denied  by  the  de- 
fendanL  Deftmdant  rested  his  whole  caae 
up(Hi  the  fact  that  ne  contract  of  marriage 
ever  cadstod.  Tlie  case  was  tried  by  the 
defendant  himhi  tbat  theory.  Furthermore, 
the  letter  which  Is  claimed  shows  the  aban- 
donment did  not  reach  defmdant  until  after 
his  marrtagfc  The  Inatmction,  imder  the  Is- 
sues, wsa  correct. 

12.  BxcepUm  Is  also  taken  to  an  Instmo- 
tlun  ot  the  ooort  wberdn  be  told  tbe  Jury 
that  In  assesslnK  damages  they  might  con- 
sider, among  other  things,  "personal  pain" 
suffered  by  plalndfl  by  reason  of  the  tveaob 
■r  the  ocmtTKot  It  Is  Inristed  that  "perstHial 
pain"  means  physical  suffering.  Instead  of 
mental  dlstiueu  or  mental  suffering,  and  It 
la  said  the  question  of  **personal  pain"  was 
not  In  Issue.  The  petition  aren  **ttiat  the 
plaintiff  has  been,  by  the  defendant,  made  to 
■offer  great  grief,  shame,  and  mnHflcation,  and 
her  affections  have  be%n  greatly  wounded," 
etc.  This  court  has  said  that  in  this  class 
of  eases  "the  distinction  between  Injury  to 
the  feelings  and  affections  said  personal  pain 
and  mortification  for  dlsappolntm^t  Is  too 
shadowy  to  receive  practical  recognition.  •* 
Royal  T.  Smltli,  40  Iowa,  618.  Webster  de- 
fines pain  as  "matal  dlstreas;  anxiety;  grief; 
angnlah."  It  may  wdl  be  said  that  the  pain 
would  be  *<p«sonal,**  as  much  so  as  if  it  was 
purely  phyricaL  The  Instruction  Is  unobjeo- 
tlooable. 

The  many  otber  errors  assigned  we  find 
to  be'witiunit  merit  For  the  reasons  glT«i, 
the  judgment  of  the  dlstriot  court  Is  re- 
TttEsed. 


BOBBRTSON  t.  MOUNB,  IDUnTRN  4 

STODDARD  WAGON  CO. 
(Supreme  Court  of  Iowa.    May  28.  1888.) 

ExBCDTiox  Sals— RKitXHFTioa  nr  Rsal  Fbop- 
BRTY— Riears  or  PtntoBASKit. 

1.  Code.  Si  S102-3105.  proTide  that  the 
right  to  redeem  from  an  execution  sale  shall  be 
exclusivelr  in  the  execution  defendant  for  the 
first  six  months;  then  in  his  creditors  having 
liens  in  common  with  defendant,  and  as  be- 
tween each  other,  for  the  next  three  months; 
and  to  defendant  exclusirety  for  the  last  ttiree 
monthn.  Section  81^3  provides  that  defend- 
ant's rights  to  redeem  are  transferable,  and  the 
Hssi^ee  has  the  Ulve  iK>wer  to  redeem.  Bdd, 
tbat  where  an  execution  defmdont  conveyed  his 
reel  estate  by  a  deed  absolute  on  its  face,  but 
vhlch  was  Id  fact  a  mortgage^  and  the  mort- 
(airee  qaitclaimed  to  a  third  person,  such  person 
took  no  greater  rigiits  than  the  mortKngee  had, 
and  had  the  right  to  redeem  as  a  creditor  only. 

2.  A  purchaser  at  execution  sale  was  en- 
titled to  question  tbe  right  of  one  attempting  to 
redeem,  and  to  ask  that  an  attempted  redemp- 
tion be  set  aside  as  a  clond  on  his  title,  where 
those  entitled  to  redeem  had  failed  to  do  so. 

Appeal  from  district  court,  Cherokee  coun- 
ty; George  W.  Wakefield,  Judge. 

This  amieal  comes  up  on  the  ndlng  of 
tbe  court  below,  sustaining  a  demurrer  to 


plaintiff's  petition.  The  petition.  In  sub 
stance,  states  that  in  Febnmry,  18B0,  plain* 
tiff  obtained  a  Judgment  against  Addle  J. 
and  W.  W.  Mmedlth,  husband  and  wife,  for 
about  $900,  and  also  a  decree  of  forecloBure 
against  certain  real  property  In  Waahta,  be- 
longing to  said  Addle  3.  M^^dlth.  That  J. 
D.  F.  Smith  and  the  Moline,  I>fflbum  & 
Stoddard  Wagon  Oompany  were  made  de- 
feodanta,  and  th^  ri^ts  in  said  premises 
fbredosed,  as  shown  In  the  decree,  wtalidi  Is 
set  out.  That  a  «pe<dal  aecutlon  Issued, 
and  raid  premises  were  sold  to  plaintiff  April 
8,  1800.  and  a  oertlticate  of  sale  made  by 
tbe  sheriff.  Tbat  In  1889  said  defendant 
company  had  a  claim  against  Raid  W.  W. 
Meredith  tbr  a  large  amoimt,  and  ocHnmenoed 
an  action  by  attaohmoit  thereon,  and  there- 
under levied  on  oertain  property  ot  mid  Ifor- 
edith,  and  garnished  certain  peroons  as  mp- 
posed  debtors  of  said  Meredith.  That  the 
legal  title  of  lot  T»  tat  block  4,  In  Washta. 
was  In  said  Addle  3.  Meredith;  the  same  be- 
ing a  part  at  the  real  property  oorered  1^ 
sold  decree  of  foreclosure.  T%at  sold  Addle 
J.  Meredltii  and  W.  W.  Mnedlth  conveyed 
said  lot  to  J.  D.  F.  Smith,  by  deed,  for  the 
sole  purpose  of  securing  the  said  claim  on 
which  said  attachment  suit  hod  been  com- 
menced, "and  for  no  other  purpose  what- 
ever." Tbat  at  die  time  said  deed  waa  made 
it  was  orally  understood  and  agreed  that  on 
p^ment  <tf  said  debt,  or  Oie  balance  after 
deducting  the  amount  realized  from  the  sale 
of  the  personal  pn>p«ty,  and  frmn  garnlsb* 
menta  above  referred  to^  sold  Smith  should 
reeonv^  said  premises  to  aaUI  Addle  3. 
Meredllfa;  ttiat  rents  were  to  be  o611ected  by 
said  Smith,  and  appUed  on  afdd  dalm,  and 
aooouated  tor.  That  said  title  was  in  Mst 
held  by  Smith  In  trust  for  the  defendant 
company.  That  said  ocmveyanoe  to  Smith 
was  not  an  absolnte  oonr^rance,  bat  only  a 
seoortty  for  said  claim,  and  that  Smith  never 
became  the  owner  4^  ttie  property  undw 
said  deed.  That  Jannazy  10,1801,  said  Smitb 
and  wife  conveyed  said  property  by  quit- 
claim to  Ilia  defendant  wagon  oompany. 
Tbat  Febmary  28,  1881,  said  Addle  J.  and 
her  husband  nmveyed  said  properlgr  i^  quit- 
claim to  one  3.  H.  Allen,  niat  sold  de- 
fendant  made  no  attempt  to  redeetu  from 
said  sale  nntU  April  8,  1881,  when  it  paid 
to  the  cleric  of  said  ooort  the  amount  neces- 
sary to  redeem  from  said  sale,  and  said  clerk 
receipted  for  the  same,  and  still  holds  said 
mon^.  That  era  aecount  of  sold  att«npt> 
ed  redemption  the  sheriff  refuses  to  execute 
to  plaintiff  a  deed  for  the  premises,  not- 
withstanding there  has  been  no  other  re- 
demptlcm  than  as  set  out  above.  Tbat  said 
pretended  redemptUm  prevents  plaintiff  from 
securing  his  deed.  And  the  petition  prays 
that  the  said  redemption  be  set  aside,  and 
ptaiutiff  be  decreed  to  be  aititled  to  a 
UTb  deed,  and  also  Jndipnent  for  the  rental 
value  of  the  property  sinoe  plaintiff  was  en- 
titled to  his  deed.   To  this  petition  defend- 
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mnt  demurred  on  the  ground  that  the  tftote 
«tated  do  not  entitle  plalntlfl  to  the  idleC 
•demanded.  This  denmrrer  waa  autalned, 
and  plaintiff  appecOi,  aligning  error  on  Mid 

David  H.  Blotnn  and  B.  G.  Herrick,  for 
■appellanL   J.  D.  F.  Bmitlit  appdlee. 


GIVEN,  J.  1.  Under  the  Godeh  one  j«ar 
■ftom  the  day  «f  sale  la  gtroi  tn  which  to  re- 
■deem  real  eatato  mM  npon  eocecatlon.  Th» 
rt^t  to  redem  la  givien  esolnriT^  to  the 
-defendant  for  Oie  flrat  alx  montha;  then  to 
hla  credltora  having  liena  In  common  with 
the  detendant,  and  aa  between  each  other, 
for  the  next  three  montha;  and  to  the  de- 
fendant exoluslTely  for  the  last  three  montlia. 
flee  sections  8102-8105.  Section  3128  to  as 
fKdlowa:  "The  rights  of  a  defendant  In  re- 
lation to  redemption  are  tranaferable,  and 
the  assignee  has  the  Uke  power  to  redeem." 
mds  court  has  held  that  the  vendee  of  an 
•ezeentbm  defendant  Is  eonsldered  aa  with- 
in itiB  meaning  of  the  tenn  '^detoadant," 
as  used  In  said  sections,  and  that  be  may  re- 
•deem  as  snob.  Thayw  t.  Otfldren,  67  Iowa, 
110,  10  N.  W.  Bepi  800^  The  redemption  In 
-^lueetloQ  was  not  made  until  after  the  three 
months  allowed  to  creditors.  It  waa  not 
made  nntfl  the  last  day  of  the  year.  Appel- 
lee dalms  the  rl^it  to  redeem  at  that  time, 
not  as  a  creditor,  but  as  aadgnee  and  ven- 
■dee  of  the  «Eeoatton  d^oidant  imdw  the 
-deeda  moitloned.  AppeUsnt  contends  that, 
eold  deeds  being  given  bcMj  aa  maaAij, 
they  have  no  other  effect  than  a  mortgage, 
and  therefore  appdiee  Is  a  moe  creditor, 
and  only  entitled  to  redeon  as  such.  There 
la  no  question  bat  that  If  those  deeds  were  In 
foot  absolute,  as  they  purported  to  be,  they 
woold  oonv^  to  appellee  the  same  rights  to 
redeem  that  the  ezeoutioa  defendant  had, 
namely,  to  redeem  at  any  time  within  one 
year  from  the  day  of  sale.  Aocordlng  to 
the  petmon,  tbey  are  not  ahsolate,  but  were 
given  for  the  scde  purpose  of  secnzlng  the 
Indebtedness  owing  by  Bfr>  Mraedlth  to  ap- 
peUee,  "and  for  no  other  parpoee.**  This 
«onrt  snd  the  conrta  ot  Ihto  country  have 
very  generally  held  that  a  conveyance  of  real 
Mtate.  absoluto  on  ite  faoe^  may,  proper 
evidence,  be  shown  to  have  been  Intended 
to  operate  as  a  seoarltr.  ssd  wbrai  so  shown 
tt  to  regarded  ss  a  mMtgagOk  and  the  rl^te 
•of  the  parties  enforced  acandio^.  Tnu^ 
T.  Unds^,  18  Iowa,  C04;  Key  v.  BfoCOeary, 
35  Iowa,  191;  Qreen  v.  Turner,  88  Iowa, 
112;  6  Amer.  de  Bng.  Eno.  Law,  675.  Ap- 
pdlee  does  not  questton  the  rule  just  ateted, 
bat  omtends  that  Uie  oonve^anoe  to  Smith 
la  shown  in  the  pedtion  to  have  been  In 
trust;  that  Us  oonveyanoe  to  appellee  waa 
a  transfw  at  the  trust;  that  it  was  the  priv- 
ilege and  dnty  of  appellee,  as  trustee  and 
hfdder  of  the  legal  title,  to  protect  the  troat 
eatato  by  redeeming;  and  that  it  ml^t  do 
so  as  tmotoe  at  anr  time  within  the  year. 


Omoede  that  the  ocmveyanae  to  Smith  was 
aa  truofeee,  yet,  aocordlng  to  the  petltirai,  It 
was  as  security,  and  therefore,  under  tha 
law,  but  a  mortgage.  A  mortgage  la  not 
an  estate  In  the  land,  but  ilmply  a  specific 
lloi  or  charge  therecm.  Newman  v.  De  Lor- 
Imer,  19  Iowa,  246.  Smith  did  not  have  an 
absolute  aaalgnment,  and  tiierefore  be  was 
not  a  vendee  of  detoidant,  wlthUi  the  mean- 
ing of  the  statutes  we  have  referred  to.  If 
Smith  was  a  trustee,  the  trust  was  termi- 
nated by  hto  oottv^yanes  to  appellee.  Ap- 
prise took  DO  greater  rlghte  Qian  Smith 
had,  which  were  the  rights  of  a  mortgagee. 
lUdng,  oa  we  do,  for  the  pnrpoaes  of  the 
demnrrer,  the  aU^tlono  of  the  petithm  to 
be  true,  we  think  they  show  that  appdlee 
to  but  a  mtutgagee.  If  the  Heraditha  had 
sKecnted  a  mor^nge  to  Smith  as  trastee. 
or  directly  to  appeUeeaa  a  seootlty.  It  would 
hardly  be  claimed  that  appellee  oould  re- 
deem otherwise  than  as  a  creditor,  and  yet, 
under  the  allegations  of  the  potion  and  the 
law,  these  conveyances  were  but  a  mort- 
gage. We  are  of  ojdnloa  that  undw  the 
facts  as  alleged,  appellee  had  the  right  to 
redeem  as  creditor  only. 

2.  AjtpeUee  contmds  that  appelant  la  not 
entitled  to  question  ttie  character  of  the  oon- 
veyances  from  toe  Merediths  to  Smith,  and 
from  Smith  to  a^llee;  that  he  to  a  stran- 
ger to  said  oonveyanoe^  and  had  no  estete 
In  the  lot,  but  a  mere  lien  thveoo,  which  he 
has  ethansted,  and  at  wMdi  he  gets  the  full 
benefit  by  the  redemption.  When  appellant 
purchased  said  lot  at  the  sale  on  oeentlMi, 
he  took  It  subject  only  to  redemption  from 
the  sole  by  the  penons  and  In  the 
authorized  by  statute.  If  those  entitled  to 
redeem  failed  to  do  so  within  the  time  and 
in  the  manner  provided,  the  lot  became  his 
absolutdy,  B»  mlflfht  sorely  questioa  the 
riflht  of  one  not  authorised  to  redeem  to  do 
so,'  and  ask  tiiat  an  attempted  redemption 
be  set  aside  aa  a  cloud  upon  his  title.  For 
the  Mune  reosms  he  may  questioa  a  redemp- 
tlott  by  <uie  anthntoed  to  redeem,  who  does 
not  do  so  within  the  time  allowed.  Our 
conclusion  to  that  the  demurra  should  have 
been  overruled.  Reversed. 


HAMItm)N  BTTGGT  CO.  v.  IOWA  BUGGY 
CO.  et  al.,  (WESTERN  MIN.  A  INT.  CO, 
iDterrener.) 

(Supreme  Court  of  Iowa.    May  20,  18^) 

QaUNISBMENT  —  ISTEBVBNTiOS  —  EviDENCB  — IS- 
■TKUCTIOKa — NOTICB— AflSIOXUBNT  OP  BrROB. 

1.  An  asslsnment  of  error  that  ''the  oonrt 
ens  In  overruluiK  interreaer'a  motion  to  dlreet 
a  verdict  for  iaterveoer,"  the  motioD  referred 
to  oontaiDing  12  distinct  grouods,  is  insufficient 
Id  Dot  pointing  out  the  particular  groanda  of 
error  complained  of, 

2.  Asaignments  of  oror  that  "the  verdict  k 
contrary  to  law,"  and  that  "the  court  erred  hi 
rendering  judgment  upon  the  verdict,**  sre  too 
general. 

8.  After  httervoier,  who  bUUmed  the  as* 
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«onnta  KBTBlBhcd  bj  plslDttit  haA  faitrodaeed  in 
«Ti(lrace  that  part  ot  defendant  corporation'a 
miatite  book  suowing  the  action  of  defendant'! 
board  of  directors  orderlnK  the  awdgament  of 
awonnti  to  interrMier,  plaintiff,  on  croM^EUi- 
InatloH.  read  the  reaulnder  of  tha  mlnvtM  9t 
the  nieetinit  of  defendant,  relating  to  the  aa- 
si^oinieat  of  notes  and  accouDts  to  other  credlt- 
on«.  and  to  the  fixing  and  payment  of  the  sal- 
arips  of  defendant'a  offlcen.  Hdd  that,  though 
it  was  not  admiasible  under  Code,  S  3G50,  as  re- 
Ifltitifi  to  the  same  Bubject.  It  was  proper,  In 
ooiineotion  with  other  erldence,  aa  tending  to 
show  fratid  in  the  disposition  of  defcndaat'a 
property. 

4.  AVhere  fraud  was  claimed  in  the  asgign- 
ment  of  claims  by  defendant  to  intarrener.  It 
WBB  proper  to  ahow  that  the  aaiM  persons  wera 
olBcera  m  both  companiea. 

5.  It  appearing  that  intervener  company 
owned  defendant  company,  and  did  business 
nnder  Its  name,  and  it  not  being  shown  when 
■aeh  relation  oewed,  it  cannot  be  said  that  in- 
tervener was  a  stranger  to  the  entries  In  de- 
fendant's books,  so  as  to  make  the  admission  of 
them  against  it  error. 

6.  Such  bc^pg  the  relation  of  the  oompaniea, 
Btatementa  of  defendant's  preudent,  made  to 

Elaintiff  as  a  basis  for  obtaining  credit,  would 
e  admladble  against  Intervener. 

7.  The  contradiction  between  an  Inatrno* 
tion  that  it  was  Incumbent  on  Interrener  to  e» 
tabliah  the  material  averments  of  its  petition, 
and  another,  that  it  was  admitted  intervener 
was  incorporated,  and  as  to  that  fact  no  evi- 
dence was  necessary,  bat  It  should  be  accepted 
as  established,  is  not  misleading. 

8.  Ad  instruction  submitting  to  the  jury 
the  refisonableness  of  the  compensation  voted 
by  defendant  to  its  officers,  and  charging  the 
Jnry  that,  if  tbtj  found  that  the  sum  voted 
when  defendant  was  Insolvent  was  unreason* 
able,  such  fact  ahoold  be  considered  in  deter- 
mining  the  intent  and  purpose  at  the  assign- 
ment of  the  claim  to  intervene,  is  not  i^ven, 
in  the  absence  of  evidence  as  to  the  reasonable- 
ness of  the  compensation,  where  it  appears  that 
the  compensation  voted  covered  a  period  of  sev- 
eral months  prior  to  defendant's  incorporation. 

9.  Refusal  of  Intervener's  request  to  intro- 
duce notes  in  evidence  several  days  after  the 
closing  of  the  evidence,  and  after  it  nad  made  its 
argument  and  plaintiff  bad  begun  his,  will  not  be 
considered  an  abuse  of  discretion,  where  no  rea- 
aoo  is  given  why  it  was  not  offered  sooner,  and 
no  offer  to  connect  the  notes  with  the  case  is 
made,  except  as  that  fact  might  be  presumed 
from  th^  date*  and  the  Indoranuentt  thereon. 

10.  The  notice  required  by  Code,  fi  2975.  to 
be  aerved  on  defendant  before  trial  of  issues 
raised  by  the  garnishment,  is  waived  by  ap- 
pearance of  defendant 

Appeal  from  district  court.  Folk  county; 
8.  P.  Balltet,  Jaage. 

Garle  &  Prouty,  for  Intwrener,  appellant 
Park  &  Odell,  for  appellee.  W.  S.  Slckmon, 

for  garnishee. 

KIXNE:,  J.  1.  PlolntiCf  commenced  an 
action  by  attuchment  against  the  defendant 
claiming  about  $2,800,  and  on  October  26, 
ISUO.  caused  one  Cook  to  be  garnished  there- 
in. December  20,  1890,  Cook  answered  as 
gamisltee,  denying  any  Indebtedness  to  the 
defendant,  and  averring  that  he  had  been 
iLdebted  to  the  defendant  In  October.  1890. 
about  $1,800;  that  on  October  10,  1800,  he 
received  from  the  defendant  a  written  notice 
of  the  assignment  of  said  debt  to  the  Inter- 
vene. January  7,  1891,  the  Western  Mining 
A  Inrestment  Oompany  filed  a  petiton  of  lu- 
v.56N.w.na5— ^2 


terrentloii,  dalmiag  the  acooont  or  property 
In  the  gamlabee'a  hands.  On  January  10, 
1S»1«  plaintiff  filed  its  answer  to  the  petition 
of  Intervratlon,  doylng  me  Intervener'a 
owneiBhlp  of  the  Indebtedness,  and  averring 
that  the  transfer  <tf  it  to  Intervener  was 
without  consideration,  fraudalmt,  and  void. 
June  8,  1891,  judgment  was  rendered  in  the 
main  action  i^aiiist  the  defendant  The 
cause,  M  to  tile  issues  joined  between  plain- 
tiff and  Interraier  was  tiled  to  a  Jury,  and 
a  vtfdlet  and  jodgmott  rendered  for  j^ain- 
tiff,  from  which  Intervener  appeals. 

2.  Plaintiff  insists  that  the  Is^  fld,  ad,  ^ 
and  8th  assignments  of  error  are  not  suf- 
ficiently spedflc.  Bach  and  all  of  these  as- 
stgniaeots  rdate  to  the  admlsdon  ot  ml- 
denoe  against  the  obJectloD  of  Interrener, 
and  eadi  aaslgnmakt  snffldently  points  ont 
the  error,  naming  the  witness,  and  specify- 
ing the  erldence  and  rulings  objected  to. 
To  require  more  would  entail  an  unnecessary 
bnrdea  upon  appdlaats.  While  the  law  con- 
templates that  such  asslgnmakts  dhall  clear- 
ly point  oat  the  error  complained  It  is 
not  necessary  to  Incumber  the  record  bj 
setting  out  the  whole  examination  In  which 
the  error  Is  claimed  to  have  occurred.  Union 
Bldg.  Ass'n  T.  Bockfbtd  Ins.  Ga.  (Iowa,) 
49  N.  W.  Bep.  10S2.  It  to  urged  that 
the  thirteenth  aa^gnmoit  ot  error  Is  In- 
suffldent.  It  reads:  "The  court  erred  In 
overmling  Intervener's  motion  to  direct 
a  vwdlct  tor  Intervener."  The  motion  re- 
feired  to  contains  12  distinct  grounds  for  a 
new  tilaL  The  assignment  of  error  to  Insuf- 
flclHit  In  not  pointing  out  the  particular 
ground,  or  grounds,  of  error  complained  of. 
Betts  T.  City  ot  Gloiwood,  62  Iowa,  126,  2 
N.  W.  Bep.  1012.  The  same  objection  Is 
made  to  the  sixteoittL  and  seventeenth  assign- 
ments, which  are  substantially  In  the  same 
form,  and  fbr  the  reason  last  stated  cannot 
be  considered.  The  following  asslgnmrats 
of  error  are  assailed  as  bdng  too  Indefinite: 
"&5)  The  verdict  to  contrary  to  law."  **(23) 
The  court  erred  In  rendering  Judgment  upon 
the  verdict"  These  assignments  are  too  gm- 
eml.  Th^  do  not  p<tot  out  or  euggtst 
wherein  the  verdict  to  contrary  to  law,  or 
wherein  the  entry  of  Judgment  was  error. 
BriKlmu)  v.  Uetelsdorf.  73  Iowa,  714.  38  N. 
V,'.  liep.  715;  Vanderberg  v.  Camp,  88  Iowa, 
212,  20  M.  W.  liep.  80;  Betts  v.  City  of  Glen- 
wood,  52  Iowa,  120.  2  N.  W.  Rep.  101:2; 
Tomblin  v.  Ball,  46  Iowa,  190. 

3.  H.  B.  Cunningham,  a  witness  for  inter- 
vener. IdeutiOed  the  minute  book  of  defend- 
ant company,  whereupon  Intervener  intro- 
duced lu  evidence  that  part  of  page  11  of 
said  book  which  showed  the  action  of  the 
board  of  directors  of  defendant  ordering  the 
aaslgnment  of  accounts  to  the  intervener,  to 
pay  notes  held  by  It  agnionc  the  defendant 
On  cross-exiimlnation  plaintiff,  against  Inter- 
vener's objection,  was  permitted  to  read  In 
evidence  the  remainder  of  the  minutes  of 
said  meeting  of  defendant  They  related  te 
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the  aKlgnmoit  of  certain  notes  and  acconnts 
to  othtf  credlton  of  tiie  company;  also  to 
tbe  flxlng  and  payment  of  tb»  salarleB  of  de- 
foidant'B  offleers.  PlalntUt  ctmtaida  tbla, 
being  a  part  of  the  same  record,  was  admis- 
sible, under  eecthm  3G50  of  the  Code.  Clear- 
ly, this  evidence  was  not  admlsElble  mider 
the  proTlalont  of  the  section  quoted.  It  did 
not  r^te  to  the  same  subject,  but  it  did  re- 
late to  acts  of  defendant  which  took  place 
at  the  same  time  the  transfer  of  the  accounts 
was  made.  It  was  pn^r  to  show  that, 
at  the  time  intervoiw  claimed  defendant 
assigned  the  account  to  it,  defendant  was 
engaged  in  dispoedng  of  Its  other  property. 
True,  the  fticts  shown  mi^t  not,  of  them- 
selvea,  show  fraud,  bat  were  proper  to  be 
taken  into  consldnvtltm  wiOi  all  other  fftcts 
and  drcumsibnces  in  determining  the  intent 
wltti  which  defendant  lusted  lo  its  transfer 
of  the  accounts  of  intervener.  Of  course,  to 
Mod  intervoiMr  1^  such  transaotlmis,  evea 
If  fhiodulent  on  part  of  defendant.  It  must 
be  made  to  appear  ttiat  intervener  was  a 
party  to  the  fraud.  AgiUn.  the  manner  In 
which  these  two  corporations  bad  conducted 
their  bnslnesB,  as  hereinafter  referred  to, 
warranted  great  latitude  In  the  admlsslim  of 
such  testimony. 

4.  Plaintur  called  as  a  witness  J.  T.  James, 
president  of  defendant,  ai^  ezambied  him 
as  to  who  constituted*  Uie  stocfchtrtders  of 
said  company,  who  were  offleers  of  inter- 
vener,  their  residence,  and  relationship  to  the 
stodOMOders  and  i^cers  of  defendant  It  Is 
urged  that  this  was  error.  Some  of  ^e 
fiicta  touching  the  stock  of  defendant  were 
also  testifled  to  by  witness  Lelser,  and, 
while  error  Is  assigned  on  ttie  admission  of 
Ills  evidence  It  Is  not  argued.  OOier  facts 
sworn  to  by  James  were  estaUlshed  by  the 
books  of  defendant,  whicli  we,  for  reasons 
hereaft«  stated,  hold  wrae  property  admit- 
ted. Again,  much  latitude  is  allowed  in  the 
examination  ot  ^tnesses  In  cases  where 
fraud  is  the  subject  of  the  inquiry.  The 
relationship  of  the  i^cers  of  defendant  and 
intervener  was  clearly  within  the  reasonable 
limits  of  the  investigation  in  soch  a  case^ 
and  was  a  proper  matter  to  be  shown.  The 
fact  that  the  witness  was  president  of  the 
defendant  company,  and  at  the  same  time 
secretary  of  ^e  intervener,  mig^t  be  ma- 
terial, in-  connection  with  other  facts  and 
circumstances,  in  tending  to  show  that  the 
transaction  In  controversy  was  fraudulent. 

6.  It  is  ni^^  ttiat  the  court  erred  In  ad- 
mitting In  evidence  the  books  of  defendant, 
and  also  of  the  accounts  of  James  and  Cun- 
lUngham  therein,  who  were  officers  of  the 
defendant.  It  la  claimed  that  Intervener  Is 
a  stranger  to  the  tninsacUons  of  defendant, 
and  hence  cannot  be  bound  by  any  entries 
that  may  be  found  in  its  books.  The  law 
undoubtedly  is  that  the  entries  In  the  books 
of  a  company  are  not  evidence  as  against 
strangers.  The  evid«M!e  shows  that  the 
dtfendant  and  intervener  used  the  same 


books.  Witness  Letser  testlflas:  "Ithtaiktlie 
Western  Mining  &  Investment  Company 
owned  the  lomi  Buggy  Company.  Mr. 
James  was  then  manager.  It  was  doinc 
business  at  that  time  under  the  name  of  the 
Iowa  Buggy  Company.  I  do  not  know  how 
long  the  Western  Mining  &  Inrestment  Com- 
pany did  buriness  as  the  Iowa  Buggy  Com- 
pany. These  books  do  not  show.  There  are 
no  books  that  I  know  of  that  would  show.  I 
kept  these  books  fbr  ttie  Iowa  Buggy  Com- 
pany while  they  were  doing  bualness  under 
that  name  Tbi^  aro  the  only  hooks  I  kept 
for  the  company."  From  the  evidence  be- 
fore us  it  Is  impossible  to  si^  when  the 
career  of  one  corporation  ended,  and  the 
other  b^an  its  operations.  It  cannot,  with 
any  degree  of  certainty,  be  said  that  iuter- 
vener  was  a  stranger  to  the  mtries  In  these 
books,  and  hence  we  cannot  say  that 
court  erred  in  admitting  them, 

6.  Goonsd  uige  tiiat  the  court  wred  In  ad- 
mitUng  in  evidence  the  letter  of  James  to 
plaintiff,  his  statement  therein,  aa  well  as 
other  statements  made  by  him.  Counsel 
say:  "These  were  matters  occurring  long 
prior  to  the  transfer  to  the  intervener,  and 
evea  before  the  debt  to  Intervener  was 
created."  True,  they  occurred  prior  to  the 
transfer  of  the  account,  but  oounsd  are 
mlstakai  In  saying  that  at  that  time  the  In- 
debtedness to  them  did  not  exist  The  le^ 
ter  was  written  February  10,  1890,  and.  so 
far  as  appears;  the  statements  were  made 
about  the  same  time.  The  notes  glv«i  by 
defendant  to  intervener  are  dated  in  Octo- 
ber and  November,  ISSO.  Ordinarily,  It  may 
be  true,  as  Intervener  contends,  that  the 
statem«kt  made  hy  James,  aa  president  of 
the  defendant,  in  February,  1800,  to  plain- 
tiff, as  a  bads  for  obtataiing  credit  of  plain- 
tiff,—that,  of  the  96400  of  defendant's  In- 
debtedness, $5,400  Of  it  wss  owing  to  stotik- 
holders  of  the  defendant  company,— would 
be  Inadmissible  aa  against  Intervoier.  But 
the  evidence  in  this  case  as  dlsdoeed  1^^  this 
record,  if  it  is  to  be  believed,  tends  to  show 
that  intervener  company  was  operating  de- 
fendant company  under  the  tiame  of  the 
Iowa  Buggy  Company  during  the  year  18U8, 
until  aster  the  notes  were  given  to  inter- 
veneiB,  and,  as  we  have  sold,  it  Is  Impossi- 
ble to  say  from  the  evidence  when  one  cof- 
poratlon  ceased  to  do  buslneSB  and  the  other 
began.  This  being  the  case,  it  would  seem 
that  flie  evidence  objected  to  was  property 
admitted.  Whether,  in  the  absence  of  evi- 
dence tending  to  show  that  intervener  was 
running  the  business  In  the  name  of  de- 
fendant, the  evidence  would  be  admiSBible. 
we  need  not  determine. 

7.  It  Is  Insisted  that  the  court  erred  In  re- 
Aislng  to  give  certain  instructions  asked  by 
intervene.  The  thirteen^  instruction  no 
doubt  stated  the  law  correctly;  yet.  In  view 
of  the  evidence  In  this  case,  we  think  It  was 
not  error  to  refuse  It  In  the  form  It  was  pre- 
sented. Other  Instructions,  and  which  wero 
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proper,  were  sufficiently  covered  by  ttie 
charge  of  the  court. 

&  It  Is  said  that  the  first  and  twelfth  In- 
structions  given  by  the  court  are  contra- 
dictory. In  the  first  the  court  tells  the  Jury 
that  It  Is  incumbent  on  Intervener  to  es- 
tAbUflh  the  material  avermeuta  of  Its  peti- 
tion, and  In  the  twelfth  that  It  is  admitted 
that  intervener  was  a  duly-incorporated  com- 
pany, and  as  to  that  fact  no  evidence  was 
neceasary,  and  they  should  aco^t  it  as  an 
established  fact  We  do  not  think  that  the 
Jury  could  have  been  misled.  The  effect  of 
the  two  Instructions  was  to  direct  the  Jury 
that,  except  as  to  allegations  in  Intervoier's 
petition  which  were  admitted.  It  was  in- 
cumbent on  it  to  establish  them. 

S.  The  dxth  instruction  is  assailed  as  be- 
ing Inconsistent  in  announcing  contradictory 
rnlea  as  to  when  fraud  may  be  deemed  to 
have  been  established.  This  objection  is  in 
part  based  upon  what'  appears  to  be  a 
typographical  error  in  the  omls^on  of  the 
word  "not"  Reading  the  whole  instruction, 
we  are  Justified  in  assuming  that  the  word 
"not"  was  In  the  Instruction  as  given  by 
the  court  but  was  by  oversight  omitted 
by  the  printer.  While  the  instruction  is  not 
In  the  best  form,  yet  as  a  whole  it  Is  quite 
favorable  to  intervener;  certainly  as  much 
so  as  the  law  would  permit  It  ought  not 
ft>  complain,  and  plulntifT  cannot 

10.  It  is  said  that  the  thirteenth  para- 
graph of  the  court's  charge  is  erroneous.  It 
submitted  to  the  Jury  the  question  of  the 
reasonaUeness  of  the  compensation  voted 
by  the  defendant  to  Its  otficers,  and  told 
them,  if  they  found  such  sum  so  voted  un- 
reaaonaUe.  and  voted  when  the  defendant 
was  insolvent  such  facts  should  be  consid- 
ered in  determining  with  what  Intent  and 
ptirpose  the  assignment  of  the  Cook  claim 
was  made.  It  Is  contended  that  there  was 
no  evidence  as  to  the  reasonableness  of  the 
compensation  so  voted.  There  was  evld^ce 
that  the  compensation  so  voted  covered  a 
period  of  several  months  prior  to  the  Incor- 
poration of  the  defendant  Under  -  the  evi- 
dence we  think  there  was  no  error  In  this 
paragraph  of  the  charge. 

11.  June  S.  1S91,  five  days  after  the  tak- 
ing of  evidence  had  been  concluded,  and 
after  Intervener's  counsel  had  made  their 
argument  and  the  argument  In  behalf  of  the 
plaintlfC  had  begun,  the  intervener  asked 
leave  to  Introduce  certain  notes  given  to  It 
by  the  defoulaut  and  wiilch  were  shown  to 
have  been  paid  October  9,  1800.  The  court 
refused  to  admit  the  evidence,  and  its  ac- 
tion is  assign^  as  error.  The  admission  of 
evidence  under  such  circumstances  Is  a  mat- 
ter of  discretion,  and  we  should  not  be  Jus- 
tified In  interfering  unless  it  clearly  appeared 
that  the  district  court  bad  abused  the  dis- 
cretion with  which  it  is  vested.  There  was 
no  oITer  to  show  that  the  notes  soui^t  to 
be  bitrodtioed  were  in  tact  the  identical 
notes  tot  whidi  the  account  In  controversy 


was  transferred,  except  as  that  foet  might 
be  presumed  from  their  .dates  and  the  In- 
dorsement of  i>ayment  thereon.  There  was 
no  reason  given  why  the  offer  was  not  soon- 
er made,  or  that  It  was  Impossible  to  do  so. 
It  was  simply  a  naked  request  to  be  permit- 
ted to  offer  the  notes  in  evidence  five  days 
after  the  taking  of  testimony  bad  closed, 
and  when  the  closing  argument  was  belii»t 
made,  without  arguing  any  reason  therefor. 
Under  such  <drcimi8tuuces  the  court  did  not 
err  in  refusing  intervener's  request. 

12.  It  Is  urged  that  the  verdict  is  against 
the  evidence.  The  evidence  was  conflicting. 
'ITiere  was  much  evidence  of  facts  and  clr- 
eumstimces  from  wliich  the  Jury  might  prop- 
erly have  found  as  they  did.  It  will  serve 
no  useful  purpose  to  consider  it  in  detail. 
Fraud  Is  rarely  susceptible  of  direct  proof. 
The  evidence  is  ample  to  Justlf3F*ths  verdict, 
and  we  cannot  intei'fere. 

13.  Lastly,  it  Is  contended  that  the  court 
had  no  Jurisdiction  to  try  the  case  as  to  the 
issues  presented  by  the  garnishment  he- 
cause  no  notice  had  been  served  on  the  prin- 
cipal defendant  as  required  by  section  3975 
of  the  Code.  It  appears  that  the  principal 
defendant  appeared  In  court,  and  thus  ren- 
dered the  service  of  the  notice  unnecessary. 
As  the  statute  requiring  notice  to  be  served 
on  the  principal  defendant  Is  for  his  benefit 
and  protection,  it  Is  clear  it  could  waive  its 
provitions  by  volimtarily  appearing  to  the 
proceedings,  as  did  in  this  case.  We  have 
examined  all  the  errors  assigned,  and  dis- 
cover no  rereralble  error.  Affirmed. 


THOMAS  V.  McDANBLD. 
(Supreme  Court  of  Iowa.    May  20,  1898.) 
Re9  Judicata— WiT\K>^H—Oi'PiisiTE  Paiitit. 

1.  A  husband  exchanged  land  owned  by 
him  for  land  owned  by  the  wife,  giving  the 
wife,  as  aecnrity  for  the  ^fferrace,  a  note  and 
mortgage  for  foGO  and  a  ehattd  mortage  for 
$1,600.  Having  sold  most  of  the  chattels,  the 
husband  executed  a  note  and  mortgage  for 
S1,000  OD  real  estate,  which  was  credited  on  the 
$1,600  note  and  mortgage.  Afterwards  the 
wife  brooght  suit  on  the  $550  and  $1,000  notes, 
and  recovered  jadgment.  Bdd,  la  an  action  bv 
a  creditor  who  bad  been  made  party  in  auch 
suit,  that  the  jucigment  waa  iiot  an  adjudica- 
tion prerenting  inqiiiry  by  plaintiff  as  to  the 
$1,600  note  and  mortgage,  but  was  an  adjudi- 
cauon  m&rtlf  as  to  the  other  notes. 

2.  An  instruction  that,  if  the  judgment  was 
oolinslrely  obtained.  It  was  no  adjudication  as 
against  plaintiff,  and  the  jury  should  inquire 
whethw  the  wife  took  any  of  the  mortgaged 
chattels,  the  value  thereof,  and  the  amonnts  of 
paymeuts  made  to  her  liy  the  hosband,  and,  it 
the  property  and  payments  so  received  exceeded 
in  Tslne  the  Indeutedaees,  they  shonld  find  for 
plaintiff,  otherwise  for  defendant,  was  erro- 
neous in  limiting  the  inquiry,  mstead  of  anb- 
mitting  the  entire  transaction. 

3.  A  party  is  not  precluded  from  proving 
material  statements  made  by  the  4q>p08ite  party 
at  other  times  by  calling  Iiim  as  a  witness,  nor 
because  such  party  is  present  in  court 

App«tt  from  district  court,  linn  county; 
J.  H.  Preston,  Judga 
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Plalntltr,  &  judgmrat  a^tor  of  T.  J.  Mc- 
Daneld,  brings  tbls.actloii  to  chai^  the  de- 
fendant, H.  O.  McDaitdd,  gamlBhee,  aa  an 
alibied  debtor  of  said  T.  J.  McDan^  Ia> 
sues  were  Joined  upon  the  answer  ot  ibe 
garnishee,  and  the  case  subndtted  to  a  Jury. 
Verdict  was  retnmed  for  the  defoidant,  and 
Jndgment  entered  thereon,  from  whloh  the 
plaintiff  appeals. 

Rickel  &  Crooker,  tar  appelant  Davis  ft 
Voris,  fw  appellea 

GIVEN,  3.  1.  The  pleadings  are  somewhat 
lengthy,  the  fftcts  numerous,  and  the  evld^ce 
conflicting  and  contradictory.  The  follow- 
ing will  be  sufficient  for  an  understanding 
of  the  Issues  and  questions  presented  on  this 
appeal:  In  ^8S4  the  plaintiff  obtained  a 
Judgment  against  T.  J.  McDaneld  upon  an  ac- 
.count  that  accrued  In  1ST7  and  1878,  and 
which  Judgment  remains  impald  and  unsat- 
isfied. T.  J.  and  H.  O.  MoDaneld  are  and 
were  husband  and  wife  during  all  the  time 
of  the  transactions  under  consideration. 
Mrs.  McDaneld  owned  a  house  and  lot  In 
Marlon,  Iowa,  occupied  by  her  and  her  hus- 
band as  a  homestead,  valued  at  $3,500.  Mr. 
McDaneld  owned  another  house  and  lot, 
valued  at  $1,350.  In  December,  1877,  they 
exchanged  these  properties,  each  convey- 
ing to  the  other  at  the  values  stated,  and  for 
the  difference  In  values  T.  J.  McDaneld  ex- 
ecuted to  his  wife  one  note  for  $550,  se- 
vured  by  mortgage  on  lot  3,  block  4,  and 
part  of  lot  8,  block  12,  Marion;  also  one 
uote  for  $1,000,  secured  by  chattel  mortgage, 
which  Included  all  the  chattel  property 
owned  by  McDaneld.  These  mortgages  were 
duly  recorded.  On  Hay  6,  1878,  T.  J.  Mc- 
Daneld executed  his  ofh&r  promissory  note 
to  his  vrite  tor  Ibe  aom  ot  $1,000,  secured 
hx  mortage  <m  said  lot  3,  block  4,  the 
amount  of  which  note  was  credited  on  said 
note  for  $1,600,  but  not  upon  the  record  of 
the  chattel  mortgage  aeciuinff  the  same. 
T.  J.  McDaneld  retained  the  use  and  pos- 
session of  the  property  covered  by  tiie  ^t- 
t^  mortgage,  and  sold  and  disposed  of  the 
same  as  bis  own,  with  the  knowledge  and 
consent  of  Us  wUe.  He  frequenOy  made 
payments  to  and  for  his  wife,  of  which  no 
accoont  was  kept,  and  the  exact  amottnts 
of  which  are  not  shown.  They  kept  th^ 
money  together;  ahe,  as  they  expressed  it, 
holding  the  purse.  In  May,  1888,  this  de- 
fendant commenced  her  aotkm  for  Judgment* 
against  T.  J.  McDaneld  on  said  notes  for 
$550  and  fbr  $1,000,  and  f6r  the  foredosore 
of  the  mortgages  securing  the  same.  This 
plaintiff  was  made  d^endant  In  that  action, 
and  filed  bts  answer  and  cross  petition,  de- 
nying that  T.  J.  McDaneld  was  owing  the 
amount  claimed,  or  any  part  thereof,  and 
charging  that  said  notes  and  mor^ges  had 
been  paid  in  full;  that  they  were  wllhout 
consideration,  and  fraudulent.  The  ease  was 
heard  Jidy  B,  1888,  this  plolntlfl  appearing 


by  his  attorneys.  T.  J.  McDaneld  not  ap- 
pearing, and  default  having  been  entered 
against  him,  Jndgment  was  entered  In  favor 
of  this  defendant  against  him  for  $2,670.02, 
and  the  case  cwtOnued.  On  June  22,  1880, 
tills  plaintift  withdrew  his  answer  and  cross 
petition,  and  default  was  entered  against 
Itlm  for  want  of  answer,  and  decree  estab- 
lishing said  mortgages  as  superior  to  his 
Jndgmoit. 

2.  Appellant's  flnt  complaint  Is  of  certain 
Instnicdoaa  given.  To  understand  this  com- 
plaint wa  must  have  tai  mind  the  Issues  and 
claims  of  the  parties.  The  controlling  issue 
is  whether  appellee  waa  Indebted  to  her 
husband  at  the  time  the  notice  of  gamiah- 
ment  was  served  npon  her.  Appellant  con- 
tends that  said  exchange  of  properties,  and 
said  notes  and  mortgages,  were  all  executed 
to  hinder,  delay,  and  defraud  the  creditors 
of  T.  J.  McDaneld,^  and  are  therefore  void 
as  to  them,  and,  being  so  void,  appellee  is 
diargeable  with  the  value  of  the  property 
she  received.  This  dalm  Is  not  without  sap- 
port  In  the  eWdence.  At  the  time  of  the 
exchange,  T.  J.  McDaneld  was  Insolvent,  and 
most  of  his  property  subject  to  racecutlon. 
He  ^changed  his  house  and  lot  for  the 
homestead,  and  mortgaged  all  Us  other 
property  to  secure  the  difference,  thereby 
placing  it  beyond  the  reach  of  his  creditors 
unless  the  conveyances  are  set  aside.  Hav! 
Ing  sold  most,  if  not  all,  the  personal  pn^ 
erty  covered  by  the  mortgage,  he  gave  • 
second  note  and  mortgage  on  lot  3.  block  4. 
thereby  coming  it  to  Its  full  value,  and 
credited  the  amount  on  the  chidtd  mortgage 
note,  but  ftilled  to  Inform  Us  credltorB  there- 
of by  crediting  It  on  the  recovd.  Unu  th^ 
left  the  record  to  Aow  a  mortgage  todSb^ 
edness  of  $1,000  more  than  Is  claimed  to 
have  existed.  Against  ttits  daim  of  appe- 
lant, appellee  contends  Uiat  her  Jndgment 
against  her  husband  was  a  fall  and  final 
adjudication  of  the  question  ot  todebtad- 
nesB,  and,  being  in  her  favor.  Is  conclusive 
that  she  was  not  indeMed  to  her  husband. 
Appellant  answers  this  plea  by  ailing  that 
said  Judgmoit  was  obtained  ooUusloa  and 
fraud,  for  the  purpose  of  fortiiering  the  In- 
tent to  hinder,  delay,  and  defnrad  Uie  cred- 
itors of  T.  J.  McDaneld.  AppeUimt  fnrtber 
c<mtenda  that  the  qnestlon  of  Indebtedness 
was  not  folly  adjudicated  tn  tiiat  action; 
that  tli9  adjudication  was  imly  as  to  the 
two  notes  and  mortgages  sued  npcm;  and 
that  the  validity  of  the  ctiattel  mortgage, 
and  the  state  of  Indebtedness  resting  tbwe- 
on,  and  upon  the  personal  property  and 
mon^  recdved  by  appellee  from  hw  hna* 
band,  was  not  Involved  nor  adjudicated  a 
that  case;  and  that,  upon  an  accounting 
thersof,  it  appears  flmt  appellee  is  Indebted 
OS  claimed.  Upon  these  Issues  the  court  in- 
structed, In  substance,  as  foUows:  Ttaa^  If 
the  Jury  failed  to  find  that  appellee^  Judgr 
m«it  vnis  colludvdy  and  fraudulently  ob- 
tidned  by  appellee,  Ihdr  duties  wore  at  aa 
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eud.  and  tber  ihoiild  retom  Gistr  rerdlet 
for  tlie  garnishee  defmdant.  By  this  liif 
«tracUon  appellee's  judgment  !■  made  coor 
cluslre  upon  tbe  question  of  tuar  Indebted- 
neaa,  unless  It  was  found  tbat  It  was  col- 
lusiTely  and  fraudulently  obtained.  That  It 
was  so  concluBlve  as  to  all  matters  of  In- 
debtedness that  were  or  should  haye  been 
pleaded  therein  there  can  be  no  qiwsti<m; 
bat  It  will  be  observed  tbat  tbe  matter  of 
the  chattel  mortgage,  tbe  f 1.600  note,  and 
the  amount  of  persoiud  property  and  mon^ 
received  by  appellee  ber  husband,  were 
not  pleaded  In  that  action.  It  was  aUim 
upon  the  and  91,000  notes,  and  mort- 
gages securing  them.  In  Donahue  t.  Mc- 
Cosh,  81  Iowa.  200.  40  N.  W.  Hep.  10U8.  this 
court  held  as  foUows:  'X)ne  having  two 
Independent  causes  of  action  against  the 
same  party,  by  suing  upon  one,  woulii  not 
thereby  be  barred  from  afterwards  bringing 
his  action  upon  the  othw,  though  both 
mlg^t  have  be«i  embraced  in  tbs  flrst  ac- 
tion." Appellee  certainly  has  a  cause  <tf 
action  upon  the  fl,600  note  and  diattel 
mor^ag^  Independoit  of  her  causes  of  ac- 
tion upon  the  two  notes  and  mtvtgages  upon 
whidi  she  did  su&  T.  J.  McDaneld  and  his 
creditors  hare  a  ri^t  in  such  an  action  toques- 
tion  the  raiidlty  of  said  note  and  chattel 
mortga^.  and  whether  or  not  anything  is 
due  thereon.  This  cause  of  action  being 
independent  of,  and  not  Jobted  with,  the 
cause  of  action  upon  whi(di  said  Judgment 
was  rendered,  that  Judgment  was  not  an 
adjudication  tttereon.  In  the  absence  of  col- 
lusion or  fraud  In  obtaining  It,  that  Judg- 
ment Is  conclusive  that  T.  J.  McDaneld  was 
Indebted  to  appellee  in  tbe  amount  found  on 
the  two  notes  sued  upon,  but  It  la  not  con- 
clusive as  to  the  general  state  of  indebted- 
ness between  them.  We  thlnlc  tbe  Instruc- 
tion was  erroneous. 

3.  The  court  further  instructed  that.  It 
said  Judgment  was  collusively  (Stained  to 
defraud  tbe  creditors  of  T.  J.  McDaneld,  It 
would  be  no  adjudication  as  against  the 
plalntUT;  tbat.  If  they  so  found,  they  should 
Inquire  whether  or  not  appellee  took  any 
of  the  mortgaged  chattels,  the  value  thereof, 
and  tbe  amoimt  of  payments  made  to  her 
by  T.  J.  McDaneld,  and,  If  the  value  of  tbe 
property  and  the  payments  so  received  ex- 
ceeded the  amount  of  the  Indebtedness  due 
to  appellee,  they  should  find  In  favor  of  the 
plaintiff  to  that  amount;  otha'wfse  they 
should  find  for  the  defendant.  If  appellee's 
Judgment  was  not  an  adjudication  as  against 
appellant  because  of  collusion  and  fraud,  he 
had  the  right  to  have  the  questl<m  of  the 
validity  of  the  notes  and  mortgages  upon 
which  said  Judgment  was  rendered  submit- 
ted to  the  Jury.  If  they  were  void  as  al- 
leged, then  appellee  was  chargeaUe  with  tbe 
property  she  recdved  under  them.  Under 


the  Instructions  the  Inquiry  was  limited  to 
the  personal  property  and  payments  received 
by  appdlee,  while  tbe  amount  of  tbe  Judg- 
ment was  left  to  stand  in  ber  favor.  If  ap- 
pellee's Jndgmoit  was  collusively  and  fraud- 
ulently obtained.  It  was,  under  the  Insbnus 
tlons,  no  adjudlcatitni  as  to  appelant,  and 
the  questltm  of  the  validity  of  all  these  notei 
and  mortgages  Aould  have  been  submitted 
to  the  Jury,  snd  ther  Instructed  to  determine 
whether  or  not,  upon  aU  the  transactions, 
appellee  was  Indebted  to  her  husband  at  the 
time  the  notice  of  garnishment  was  served 
upon  ber.  Appelant  answered  in  thatacdtm 
that  the  notes  and  mortgages  sued  upon  had 
been  fully  paid,  and  were  without  considera- 
tion and  fraudulent  If  the  Judgment  was 
not  obtained  by  coUudon  and  fraud,  as  al- 
leged, then  it  was  an  adjudieatlra  ot  these 
pleas,  notwithstanding  the  withdrawal  of  the 
answer  and  cross  petition,  but,  If  the  Judg- 
ment was  obtained  as  alleged.  It  adjudicated 
notiitni^ 

4.  Appellant,  after  having  examined  ap- 
pellee as  his  own  witness,  offers  to  read  In 
evidence  her  testimony  formerly  given,  and 
taken  in  writing,  signed  her,  in  a  pto- 
ceedlng  supplemental  to  execution  on  appel- 
lant's judgment  against  T.  J.  McDaneld. 
App^lee  objected,  "as  being  an  attempt  to 
contradict  or  corroborate -bis  own  witness." 
and  toe  tbe  reason  that  the  witness  was 
present  "Defoidant's  connsd  also  state 
that  to  any  part  of  the  examination  in  said 
Exhibit  A  which  Is  additional  to  the  tesfl- 
mony  f^vea  by  the  witness  on  the  witness 
stand  no  objectltm  is  made."  Appellant  was 
not  precluded  from  proving  material  state- 
ments of  appellee  made  at  other  times,  by 
calUng  her  as  his  witness*  or  by  reason  of 
her  presence^  Such  evidence  was  against 
ber  as  a  party  to  the  action,  and  adndssthle^ 
whether  she  was  examined  or  not  The  court 
excluded  the  entire  document  thereby  ex- 
cluaiug  that  which  was  not  objected  to,  as 
well  as  that  whldi  was.  While  tbe  exhibit 
is  largely  tbe  same  as  her  testimony  on  the 
trial.  It  contains  different  and  additional 
statem^ts,  that  should  not  have  been  ex- 
cluded under  the  objection.  T.  J.  McDaneld 
having  been  examined  on  part  of  the  de- 
fendant the  plaintiff  in  rebuttal  offered  his 
evidence,  token  in  writing  and  signed,  given 
in  said  proceeding  supplemental  to  execu- 
tion. Appellee  objected  as  Incompetent,  im- 
material, and  not  rebuttal,  which  objection 
was  sustained.  The  evidence  offered  Is  In 
several  particulars  different  and  contradicto- 
ry of  that  given  on  the  trial,  and.  In  view  of 
T.  3.  McDaneld's  relation  to  this  action, 
should  have  been  admitted.  It  was  in  direct 
rebuttal  of  his  testimony  on  the  stand. 
Other  questions  discussed  will  not  arise  on  a 
retrial,  and  are  therefore  not  considered. 

Reversed. 
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BABBBB  T.  800TT. 
(Hopnme  Conrt  of  Iowa.    May  22,  1883.) 
Bill  or  EzoBPTiOKs—PiLt:ca— Abstract  or  Eti- 

DSNCK — AMIN  DH  BUT. 

1.  A  bill  of  exceptions  not  filed  within  the 
time  allowed  cannot  be  considered. 

2.  Where  appellee,  In  tUs  amendment  to 
appellant'!  abstract,  says  that  appellant's  ab- 
stract is  misleading,  and  does  not  contain  all 
the  tesdmonr,  or  a  fair  substance  thereof, 
and  that  Igr  reason  of  appellant's  unfair  ab- 
stract the  two  abstracts,  taken  together,  do 
not  contiUn  a  trathfnl  and  fair  aoconnt  of  all 
the  testimony,  the  two  tosether  will  not  be  held 
to  contain  all  the  eTidenc^  so  as  to  dispense 
with  a  bill  of  exceptions. 

Appeal  from  district  court,  Stoty  county; 
J.  li.  Sterena,  Judge. 

Action  for  the  recovery  of  damages  for 
an  alleged  malidous  prosecution.  Defend- 
ant answers,  admitting  that  be  filed  the  In- 
formation, that  he  was  subpoenaed,  and  testi- 
fied before  the  grand  Jury;  that  plalntlCT 
was  finally  dlscharjfed  on  a  trial  by  the  dis- 
trict court;  and  denying  that  said  prosecu- 
tion was  without  probable  cause,  or  with 
malice  or  111  will.  The  case  was  tried  to  a 
jiu7,  and  verdict  for  plaintiff  In  the  sum  of 
¥3,000.  Defendant's  motion  for  a  new  trial 
being  overruled.  Judgment  was  ent^ed  up- 
on 1216  Terdlct,  fropi  which  tlie  defendant  ap- 
peals. 

Funson  ft  OUrord,  O.  W.  Dyer,  and  Oatcih. 
OinmOT  A  Wearer,  for  appcUant  IL  Jj. 
Green  and  3.  T.  Blartin,  for  appdlea. 

Onr&N,  7.  App^ee  "morea  tiifs  court 
that  tbe  Judgment  of  the  court  below  be  af- 
firmed, 1210  appeal  dismissed,  and  that  flie 
Ull  of  exoeptlons  be  stxlclcea  ont^  He 
statea  aa  grounds  for  said  motion  that  the 
Mil  of  exceptions  was  not  filed  mitU  aft^ 
the  time  allowed,  that  no  exceptions  were 
taken  appellant;  and  tliat  there  Is  no  eri- 
deneo  made  a  mattM  of  record.  Appellant'a 
abatract  shows  lliat  tm  the  tdal  be  objected 
to  two  material  Items  of  eiidence  offoed 
by  appdlee;  that  Ids  ohjectttms  were  orer- 
roled,  to  which  mUngs  he  at  the  time  ex- 
cepted; that  these  rulings  were  stated  as 
grounds  for  a  new  trial;  and'tliat  he  ex- 
cepted to  the  orermllng  of  Us  .motion  for  a 
new  trlsL  Before  filing  the  motion  under 
consideration  appellee  filed  an  amoided  ab- 
stract of  record.  In  wtdch  he  dodea  tbe  cor- 
rectness of  aiv^Iant's  abstract,  and  alleges 
that  the  two  abstracts,  taken  together,  "do 
not  contain  a  truthfnl  and  fair  aoconnt  of 
all  tbe  testimony."  Following  this,  appe- 
lant filed  his  denial  of  this  allegation,  and 
alleged  tiiat  tiie  two  abstracts  all 
the  erldrace.  He  also  filed  a  transcrliit 
diowing  the  Judgment  to  bare  been  entered 
on  Om  10th  day  of  Harcih,  1891,  with  leare 
to  defendant  to  file  Ull  of  exceptions  In  30 
days,  and  a  bUl  ot  ezc^tlona  filed  April  10, 
1801.  The  errors  assigned  are  In  admitting 
testimony  over  appellants  obJectlonB;  that 


the  verdict  and  special  findings  are  conlniry 
to  certain  instructions;  that  tlie  verdict  Is 
excessive;  and  that  the  court  erred  In  oTer> 
ruling  tbe  motiw  for  new  trial. 

The  bill  of  exceptions  was  filed  on  the  31»t 
day  following  the  rendition  of  the  Judgment 
Several  affldavits  are  filed  by  appellant  in 
explanation  of  this  delay,  none  of  which 
toid  to  show  that  the  delay  was  caused  by 
any  fault  or  action  of  appellee  or  his  coun- 
sel It  Is  not  required  that  we  notice  what 
is  presented  by  these  affidavits,  and  In  ar- 
gument in  explanation  of  or  excuse  for  Uie 
delay  in  filing  the  bill  of  exceptions.  This 
court  has  uniformly  hdd  that  a  bill  of  ex- 
ceptions not  filed  within  the  time  prescribed 
will  not  be  considered  on  appeal.  Cobb  v. 
Chase,  54  Iowa,  196,  6  N.  W.  Rep.  264;  Mc- 
Farland  v.  Folsom,  61  Iowa,  117,  15  N.  W. 
Rep.  863;  Coal  Co.  v.  Smith,  68  Iowa,  561. 
27  N.  W.  Rep.  746;  Templln  v.  Bank,  60 
Iowa,  1^,  28  N.  W.  Rep.  484;  McCarthy  v. 
Watrous,  60  Iowa,  260,  28  N.  W.  Rep.  586. 
The  fact  being  undisputed  that  the  bill  of 
exceptions  before  us  was  not  filed  until  aft- 
w  the  30  days  allowed,  it  follows  from  these 
decisions  tiiat  the  blU  of  exceptions  cannot 
be  considered.  Appellant  contends  tiiat. 
If  appellee  deemed  hla  abstract  Imperfect 
or  unfair,  and  be  deeted  to  file  a  furthw  or 
addttiomd  abstract,  be  was  required  to  set 
out  all  of  the  erldenoe  that  be  deemed  nec- 
essaiy  "to  a  fall  nndostandlng  of  tbe  ques- 
tions presmted,**  and  tiiat,  having  filed  an 
additional  abatnct  we  must  aasnme  that  he 
baa  Bt^plled  all  the  omissions  and  Imperfec- 
tions of  tbs  appellant's  abstract,  and  that 
by  the  two  abstracts  we  bare  before  ua  an 
parts  of  12te  record  necessary  to  a  full  un- 
derstanding of  tbe  questions  presnited,  and 
that  In  smdL  case  It  Is  Immaterial  whether 
or  not  there  was  any  blU  of  exceptions. 
Starr  r.  City  of  BurUngtmi,  4B  Iowa,  8T,  Is 
referred  to.  In  that  case  an  amended  ab- 
stract to  aapidy  tiie  omlaalona  made  1^  plaln- 
tUC  was  filed  without  claiming  that,  with 
the  parts  of  the  record  so  stqipUed,  the  case 
was  not  fully  presented,  and  the  evidence 
all  before  this  court  In  Richardson  v, 
Bllnklron,  76  Iowa,  256,  41  N.  W.  Rep.  10; 
appellee  filed  an  additional  abatnct,  setting 
out  evidence  alleged  to  have  been  omitted 
from  appeUant'a  abatract,  ai^  it  not  being 
denied  that  all  the  evldaioe  Introduced  on 
the  trial  was  before  this  conrt  In  tbe  two 
alMtracti;  M^pellee's  motitm  to  atrilw  flie 
bin  of  exceptions  because  not  filed  In  time 
was  overruled.  See  Gonners  v.  Railway  Co.. 
74  Iowa,  884,  87  N.  W.  Rep.  0961  It  wUl 
be  obaerved  that  In  nether  of  tbeae  cases 
waa  'tiiere  a  denial  that  tbe  two  abatracts 
did  not  contain  all  the  eiidenco.  In  thia 
case  appellee,  in  hla  amaidmuit  to  appel- 
lant's abatract,  "ai^  that  ttie  appellaafs 
abstract  Is  misleading  and  unfair;  that  the 
same  does  not  contain  all  tbe  testimony  of- 
fered and  Introduced  at  the  trial,  nor  does 
the  aame  contain  a  fair  wbatancft  thereof. 
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and  tJie  same  la  nnfoJrij  made,  and  Is  xin- 
tmthful  and  misleading  In  all  Its  parts;  that 
by  reiaeon  of  the  unfair  abstract  of  appel- 
lant's submitted  to  this  court  the  two  ab- 
etracts,  token  together,  do  not  contain  a 
truthful  and  fair  aoconnt  of  all  the  testi- 
mony Introduced  or  admitted  at  the  trial 
of  this  case."  The  bill  of  exceptions  not 
having  been  filed  in  time,  and  the  parties 
thus  disagreeing  In  their  abstracts,  at^el- 
lee'a  motion  to  strike  the  bill  of  racceptiauB 
and  to  affirm  the  Judgment  moat  be  stuh 
taiued. 


FALKER  et  al.  t.  LINEHAN  et  aL 
(Supreme  Court  of  Iowa.    May  27,  1893.) 
Cbattbi.  UoKTOAasa — Vauditi — Failchb  to  Rb- 
CORD — Bill  of  Sals— Validitt  —  Amioxiiknt 
Km  BsicanT  or  Chbditokb— Riobtb  or  Ckbd- 

ITOHS. 

1.  The  co-nplaiut.  In  an  action  to  declare 
TOld  a  chattel  mortgage  aud  bill  of  sitle.  al- 
lied that  -the  mortKage  was  withheld  from 
record  io  puraaance  of  an  agreement  between 
the  parties  thereto.  It  appeared  that  defend- 
aut  K..,  a  merchant,  executed  to  defendnot  L,, 
to  secure  a  certain  iodelitedDeBa.  a  mortfiaee 
corerin?  his  present  stock,  and  all  that  mi};bt 
thereafter  be  added.  The  uiorttcage  waa  not 
recorded  for  a  rear.  Between  the  execution  and 
filine  thereof,  plaintiffs,  having  no  knowledge 
of  the  mortgage,  sold  K.  goods  on  credit,  and, 
about  the  time  the  mortgage  was  filed,  recov- 
ered judgments  for  the  unpaid  balance.  K. 
testified  that,  when  the  mortgage  was  eze- 
cnted.  It.  said  he  would  have  to  record  It,  to 
which  K.  objected  on  the  groand  tliat  such 
action  would  injure  his  credit.  L.  thereupon 
agreed  to  keep  the  mortgage  in  hts  safe.  L. 
denied  any  agreement  to  withhold  the  mort- 
gage^ but  failed  to  satisfactorily  explidn  why 
the  same  was  not  recorded.  Hfld,  that  the 
mortgage  was  void  as  to  plaintiffa. 

2.  On  the  day  after  the  mortgage  was 
filed,  K.  and  some  of  his  creditors,  including 
Ij.,  met,  and  it  waa  decided  that  K.  should 
make  a  graeral  assignment.  On  the  following 
day,  K.  executed  to  L.,  who  knew  of  K.'s  In- 
solTttncy.  a  bill  of  sale  covering  the  goods  em- 
braced in  the  mortgage,  and  on  the  same  day 
executed  a  general  assignment.  Edd,  that 
the  two  instrnments  constituted  one  transac- 
tion.— an  assignmeDt  for  creditors,  with  a 
preference— and  therefore  the  bill  of  sale  was 

8.  Oode,  i  31S0,  provides  that  after  judg- 
ment an  action  in  equity  may  be  brought  to 
■abject  any  iHX>perty,  moner,  etc.,  belonglDg  to 
the  defendant  to  the  satisfaction  of  such  Judg- 
ment, and  that  nersons  indebted  to  the  Judg- 
ment debtor,  or  holding  any  property  in  which 
such  debtor  has  any  interest,  or  the  evidence 
of  sureties  for  the  same,  may  be  made  defend- 
ants. iSection  3152  provides  that  in  such  a 
case  a  Hen  shall  be  created  on  the  property  of 
the  Judgment  debtor,  or  his  intwest  therein, 
hi  the  hands  of  any  defendant,  or  under  his 
control,  which  Is  sufllclently  described  In  the 
petition,  from  the  time  of  the  service  of  notice 
and  copy  of  the  petition  on  the  defendant 
holding  or  contrMlIng  auch  property.  Held, 
tiutt  the  action  might  be  commenced  though 
irialntlffa  therein  liad  no  Hen  or  Interest  in  the 
property  in  qnestiim  at  the  time,  and  that  by 
the  eonua«icem«it  thereof  thi^  acquired  a  Hen 
on  the  same. 

Appeal  from  district  court,  Dubuque  coun- 
ty; J.  li.  Hasted,  Judge. 
FlalntUlB,  Jndgmokt  creditors  of  the  defendr 


ant  H.  D.  Kelley,  who  Is  Insolvent,  bring 
this  actltm  in  equity  to  declare  a  certain  chat- 
tel mortgage  and  bill  of  sale  executed  by  the 
defendant  Kelley  to  the  defendant  Linebau 
T(4d,  and  to  subject  money  in  the  bands  of 
defendant  J.  3.  Dunn,  derived  from  the  sale 
of  part  of  the  mortgaged  pn^rty,  to  the 
paym«it  of  their  judgments.  Judgment  w&9 
entered,  dismissing  plalnttfTs'  bill,  and  for 
costs,  from  which  the  plaintlfts  appeal  The 
issues  and  £acts  appear  In  the  (^tlnion. 

Henderstm,  Hnrd,  Daniels  ft  Klesel,  for  ap- 
pellants. liGngueville  &  MoOarOiy,  for  appdr 
lees. 

GIA'EN,  J.  1.  There  Is  no  dl8i>ute  as  to  the 
following  facts:  For  Bome  years  next  pre- 
ceding Jime  10,  ISSO,  tlie  defendant  Kelley 
was  engaged  in  the  retail  grocery  business  In 
the  city  of  Dubuque,  having  three  stores, — 
one  at  No.  737  Main  street,  one  at  No.  1,179 
Iowa  street,  and  one  at  No.  5  South  Locust 
street  On  May  10,  1888,  defendant  Kelley 
executed  a  chatty  mortgage  to  defendant 
Llnehan  on  oil  of  the  goods  and  fixtures  in 
said  stores,  "and  all  additions  that  may  be 
hereafter  made  to  said  stocks,"  and  on  a  de- 
livery horse  and  wagons,  to  secure  an  exist- 
ing Indebtedness  of  $1,400,  for  borrowed 
money.  This  mortgage  was  not  filed  for  rec- 
ord until  June  8,  1880,  and  the  plalutifCs  hod 
no  laiowledge  thereof  until  the  same  was  so 
filed.  Between  the  time  sold  mortgage  was 
executed  and  the  day  it  was  filed  for  record, 
the  {dalntllfs,  wholesale  dealers  In  other 
states,  sold  goods  on  credit  to  the  defendant 
Kelley,  and  on  June  8  and  12,  1889,  obtained 
Judgments  for  the  balances  due  them,  re- 
spectively. On  June  12  and  14,  1889,  notices 
of  garnishment  were  served  on  the  defendant 
Llnehan,  on  each  of  said  Judgments,  and  his 
answers  afterwards  taken.  It  does  not  ap- 
pear that  any  furthw  proceedings  were  had 
under  the  garnishment  On  Sunday,  June  9,  i 
1880,— the  day  following  the  filing  of  said  ' 
mortgage  for  record,— there  was  a  conference  | 
between  Kelley  and  some  of  his  <»«dltor8,  In- 
cluding one  W.  J.  Brown,  general  manager 
for  Mr.  Llnehan,  who  was  acting  for  him. 
Mr.  Llnehan  was  at  the  place  of  meeting,  but 
there  is  a  dispute  as  to  how  long  he  re- 
mained, and  what  took  place  In  his  presence. 
There  is  no  dispute,  however,  but  that  the 
opinion  was  generally  expressed  that  Kelley 
should  make  a  g^erol  asslgmnent  for  the 
benefit  of  all  his  creditors.  At  the  request  of 
Mr.  Llnehan,  made  to  Kelley  at  the  place  of 
the  conference,  Kelley  went  to  IJnehan's 
house  that  Sunday  evening,  between  9  nnd  10 
o'clock,  where  he  met  Mr.  Llnehan,  Fhlllp 
Byder,  W.  J.  Brown,  nnd  J.  0.  Longuevllle,  i 
attorney  for  Mr.  Llnehan.  Soon  after  12 
o'clock,  defendant  Kelley  executed  and  deliv- 
ered a  bill  of  sale,  prepared  by  Mr.  Longue- 
vllle, to  the  defendant  Llnehrm,  of  the  goods 
and  fixtures  at  Nol  1,170  Iowa  street,  and 
Cftrtnln  othw  pn^rty  not  included  In  ttM 
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mortgage,  anS  lineban  took  possession  of  the 
propertjr  that  Mute  nltfit.  Soon  alter  ezeont- 
liifl  the  bUl  of  sale^  Ur.  Keller  went  to  Mr. 
IiOngneville'8  office^  where  he  executed  a  g&i- 
eral  assignment  to  Pblllp  Ryder  for  the  boie- 
fit  of  all  bis  creditors,  whloh  Mr.  Z^wgnftTine 
also  prepered.  A  reodTW  was  afterwards 
appointed,  and  he  sold  part  of  the  properQr 
covered  by  the  mortgage  and  UU  of  sale, 
realizing  therefrom  the  $000  now  In  the  hands 
<^  the  defendant  Dvom,  as  clMrk  of  tlie  conrt, 
and  which  plalntUfs  ask  to  hare  applied  upon 
Adr  judgments. 

2.  Appelbmts  aUegft  and  maitit«in  that  said 
chattel  mortgnge  was  withheld  from  record. 
In  pursnanoe  of  an  agreement  between  Kel- 
ley  and  I^lndum,  toe  the  pnrpoae  of  enabUng 
Kelley  to  boy  goods  mi  credit,  and  that  It  la 
therefore  void  as  to  the  (^Intlffs.  Appellee 
LinohHii  denies  that  there  was  sooh  an  agree- 
moit  or  purpose.  Kdley  teatlfles  In  Bis  dep- 
osltloa  as  fcdlows:  "At  flw  tlma  I  gare  the 
mortgage,  Mr.  Un^ian  said  be  would  be 
obliged  to  reoiwd  It  I  objected,  saTlng  that 
sndh  asOim  would  Injure  my  credit  He  tbm 
said  be  would  keep  It  In  bis  sate.  He  sold  to 
reoord  It  would  tend  to  Injure  D17  credit" 
On  cross-examination  he  states:  *1  had  a  con- 
Tersatlon  wlfli  defendant  Lineban,  about  not 
recording  the  nuHtgage,  a  day  or  two  after  It 
was  given,  and  again  had  a  oonrerBatlon  with 
him  about  It  a  fSw  months  lata:,  at  hia  atore. 
when  he  aaid  he  Ibougbt  he  would  have  to 
recwd  It,  and  raise  money  <m  It  I  saUl.  If 
he  dioold  do  no,  It  would  Injure  my  credit 
and  I  could  not  buy  goods  to  advantage. 
Our  talks  were  alVvaya  private^  no  one  else 
being  present"  Defttidant  Mnehan  was 
asked  upon  his  exanUnatlon,  in  substance,  If 
these  oonTersatlons  bad  occurred,  and  he  an- 
swered: *^ot  of  that  kind.  Nofimig  waa  said 
between  us  about  keeping  It  from  record." 
Eto  says:  fl  didn't  reoord  Oie  mortgage  be* 
cause  he  came  to  me,  and  wanted  to  borrow 
money.  He  was  crying  and  I  was  going 
awa7.  I  flilnk  I  got  tiie  mortgage  at  my 
stOT^  and  left  It  there.  I  may  hare  got  the 
mortgage  at  Mr.  Deery's  offloft  I  dm't  re- 
member. It  was  long  shica**  lids  Is  Ibe 
only  explanation  Mr.  Lindum  attempte  to 
make,  why  he  did  the  t«7  unusual  thing  of 
keeping  that  mortgage  from  record  for  more 
than  a  year.  He  knew  Uiat  KeUey  vas 
carryiiw  on  business  to  the  usual  way  of 
merchants;  that  on  the  strength  of  his  buri- 
nesB  and  goods  on  hand,  he  was  buying  on 
credit;  and  he  knew,  as  every  bnstoess  man 
knows,  that  the  recording  of  that  mortgage 
would  at  once  (dose  the  doors  of  Kelley's 
stores.  But  one  ocmdtuskm  can  be  reaped 
from  the  evidence  before  us,  and  that  Is  that 
KeUey  dealred,  and  IJnehan  consented,  to 
bidd  the  mortgage  from  record,  tttat  K^ey 
ml^  obtato  credit  snd  oootinue  In  business. 
A  nomb^r  authorities  are  cUted  to  show  the 
effect  of  liuch  a  state  of  facta,  but  as  this 
ease  Is  Id^tloal  to  Ita  fiiots,  so  far  as  the 
potots  to  dispute  are  ooDcemed,  with  the  re- 


cent oase  of  GoQ  ft  Frank  Ool  r.  MDler, 
(Iowa,)  S4  N.  W.  B/ep.  44S,  we  do  not  refer 
to  any  other.  In  that  oase  tt  was  found,  am 
we.  find  In  this,  that  the  mortgage  was  with- 
held from  reoord  In  punmanoe  of  an  arrange- 
ment between  the  parties  wUx^  "oould  have 
but  one  object,  and  that  was  to  maintain  the 
credit  of  MDler,  and  lead  partleB  with  whom 
he  dealt  to  giro  credit  to  him  In  the  belief 
that  he  was  not  a  chattel-mortgage  mer- 
chant" It  Is  further  s^  to  that  ease:  "In 
BuOh  a  ease  it  is  well  settled  that  the  mort- 
gagee cannot  be  pmnitted  to  Insist  on  the 
Talldlty  of  his  mortgage,  as  against  those 
who  have  glvoi  credit  to  the  mortgagor  un- 
Aer  such  drcumstanroa.  Such  a  transaction 
is  fraudulent  as  to  the  other  creditors."  Fol- 
lowing this  case,  and  those  dted  therdn,  we 
hold  that  ai^nee  Linehan  Is  not  entitled  tc» 
the  money  to  questlcm,  as  against  these  plalsr 
tub,  by  virtue  of  said  Chattel  mortgage. 

S.  In  the  case  ot  <aoU  ft  Frank  Co.  t. 
Miller,  a  of  aale  and  possession  of  the 
proi>erty  were  ^ren,  as  to  this  case,  and  It 
was  claimed,  as  these  ^ptilees  now  dalm, 
that  taking  the  blU  of  sale  was  an  tode- 
pendent  transaction,  and  that  the  relation  of 
the  parties  Is  the  same  as  tf  no  mortgage 
had  ever  bem  taken.  It  waa  held  to  that 
case  that  the  mlsddef  was  done  by  vitk- 
holdlng  the  mortgages  tnm  record,  and  that 
the  bill  of  sale  could  not  purge  the  mort- 
gages <a  Huir  fraudulent  character.  For 
Ibe  reason  given  to  that  case  we  hcM  that 
the  blU  of  sale  Is  void  as  against  these 
pl^tlfto.  Appellanto  contend  that  tba  bUl 
of  sale  and  asalgnmento  should  be  consid- 
ered as  one  instrument  and  held  to  be  void 
because  of  the  prettt«nce  glToi  to  appel* 
lee  Tiinehan.  We  are  entlrdy  satisfied  from 
the  evidence  that  it  was  the  totentton  of  H. 
D.  Kdlcy,  at  and  at  all  times  after  the 
conferraice  on  Sunday,  to  make  a  general 
assignment  for  •tiie  bendlt  of  all  bis  credit- 
ors alike,  and  that  the  creditors  present 
Induding  Mr.  Brown  and  Mr.  linehan,  so 
understood.  These  creditors  other  than 
lineban  acted  and  relied  upon  that  under- 
standing, 1^0  be  induced  Kdley  to  give 
the  IdU  of  8al&  We  are  to  no  doubt  but 
that  Uneban  knew  at  the  time  he  took  the 
bUl  of  sale  that  Kelley  was  insolvent  and 
tbat  It  was  bis  totentlon  to  at  once  make 
a  general  assignment  of  all  his  property  for 
the  benefit  of  his  creditors.  Here  we  have, 
not  only  an  Intention  upon  the  part  of  the 
dd>tor  to  make  a  ggiD&eel  assignment  but 
a  knowledge  of  that  fact  on  Uie  part  of  the 
creditor  at  the  time  he  took  tiw  tdU  ot  side. 
The  execution  of  the  two  instrumente  was 
so  connected  to  time,  totoitlon,  and  drcnm- 
stances  as  to  oonstttnte  one  transaction, 
namely,  a  general  assignment  of  all  the 
debtor's  property  for  the  benefit  of  credit* 
ors,  with  preference  to  appellee  UnetuUi. 
and  is  therefore  -void.  Code,  f  2115;  Bor- 
rows T.  Lehndorff,  8  Iowa,  96;  Bank  t. 
CMttenden.  60  Iowa,  237,  28  Ht.  W.  Rep. 
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646:  Moore  T.  Gbarch,  70  Iowa.  206,  30  N. 
TV.  Rep.  SSS;  Van  Pftttoi  t.  Burr.  52  Iowa, 
518,  3  N.  W.  B«p.  fi24;  Perry  r.  Yezina,  63 
Iowa,  2S.  18  N.  W.  Rep.  657;  FarweU  v. 
Jonea,  63  Iowa.  310,  19  N.  W.  Rep.  24i; 
Clement  t.  JcAoson.  (Iowa.)  52  N.  W.  Rep. 
503. 

4.  Appellee  Llnehnn  coDtends  that  the 
plalntitb  are  not  entitled  to  any  relief  tn 
this  action  for  tiie  reason  that  tb^  have 
DO  lien  on  or  Interest  In  the  property  de- 
scribed in  the  mortgage  and  bill  of  sale, 
and  because  their  remedy  la  adequate  at 
law.  We  have  seen  that  prlw  to  the  com- 
niencement  of  ttaia  action  each  of  these 
plaintiffs  obtained  judgmmt  against  H.  D. 
Kellfly,  and  that  executions  were  issued 
thereon,  and  appellee  Llnefaan  garnished; 
also,  that  a  receiver  was  appointed,  and  that 
he  sold  part  of  the  property,  realiiing  there- 
from the  $600  now  in  the  hands  of  the  de- 
fmdant  Dunn,  as  clerk  of  the  district  court, 
which  plaintiffs  ask  to  hare  applied  to  their 
Judgment  While  It  is  true  the  plaintiffs 
had  no  lien  upon  this  property,  or  the  pro- 
ceeds thereof,  prior  to  the  commencement 
of  this  action,  they  are  certainly  entitled  to 
have  It  subjected  to  the  payment  of  their 
Judgments,  If  the  mortgage  and  bill  of  sale 
were  fraudnloit,  as  alleged.  This  proceed- 
ing Is  under  sections  3150  to  3153  of  the 
Code,  iDclusiTe  Sections  81S0  and  311^  are 
as  follows:  "See.  31G0.  At  any  time  after 
the  rendition  of  a  Judgment  an  action,  by 
equitable  proceedings,  may  be  brought,  to 
subject  any  property,  money,  rights,  credits, 
or  interest  ther^,  belonging  to  the  defend- 
ant, to  the  satisfaction  of  such  Judgment. 
In  Huch  action,  persons  indebted  to  the 
Judgment  debtor,  or  holding  any  property 
or  money  in  which  such  debtor  has  any 
Interest,  or  the  evidences  of  sureties  for  the 
Bame,  may  be  made  defendants."  "Sec 
3152.  In  the  case  contemplated  In  the  two 
preceding  sections  a  lien  shall  be  created 
on  the  property  of  the  Judgment  debtor,  or 
his  interest  therein.  In  the  hands  of  any  de- 
fendant, or  under  his  control,  which  is  suffi- 
ciently described  in  the  petition,  from  the 
time  of  the  service  of  notice  and  copy  of 
the  petition  on  the  defendant  holding  or 
contrcdling  such  property,  or  any  Interest 
therelzL"  It  Is  clear,  from  these  statutes 
and  facta,  that  plaintiffs  were  entitied  to 
(■oramencc  this  action,  though  they  had  no 
lien  or  interest  in  the  property  in  question 
at  that  time,  and  that  under  said  section 
3152  th^  acquired  a  lien  thereon  1^  the 
commencement  of  the  action  and  service  of 
notice.  It  la  said  In  argument  that  this 
kind  of  action  must  be  against  the  Judg- 
ment debtor,  and  those  who  are  endeavor- 
lug  to  aid  him  In  covering  up  or  concealing 
bis  property  may  be  brought  Into  the  action 
secondarily,  and  that  no  relief  Is  asked 
against  K^ey,  and  therefore  relief  cannot 
be  granted  against  his  mortgage.  Plaintiffs 
have  thafar  JudgmeDta  agalnat  Kdl«y,  and 


desire  no  further  relief  aa  to  talm.  their  ac- 
tion Is  propMly  against  those  (diarged  wltb 
concealing  or  coveting  up  his  property.  We 
think  the  case  Is  strictly  within  the  pro- 
visions of  the  sections  ot  the  Code  quoted, 
and  that  the  district  court  erred  In  ilsmlim- 
Ing  the  plaintiff's  petition.  The  Judgment 
and  decree  of  the  district  court  are  reversed^ 
and  the  case  will  be  remanded  for  Judgment 
and  decree  In  conformity  with  tfala  opinltm. 


LAWRENCE  et  al.  v.  McKENZIB.  (AMERI- 
CAN HAND-SEWED  SHOE  CO.,  Inters 
vener.) 

(Supreme  Court  of  Iowa.    May  22,  1883.) 
Fradddlbnt  Convbtanobi  —  CoxsTRucTiov  or- 
Btatotb  —  AcoouNTS  — NoTiOK— What  COmsti- 

TUTB8. 

1.  Code,  {  1923,  providing  that  no  sale  or 
mortgage  of  personal  propa-ty,  where  the  mort- 
gagor retains  actoal  possession  tiiereof.  Is  valid 
aealnst  existing  creoltors  or  subsequent  pur- 
chasers without  notice,  unless  a  written  iustru* 
meat  coDveyiuff  the  same  is  recorded  iu  the 
county  where  the  holder  of  the  property  resides^ 
does  not  apply  to  "accounts." 

2.  Where  plaintiff  had  left  certain  accounts 
assigned  to  bun  by  defendant  with  defeudaDt 
as  his  agent,  to  collect  and  account  therefor  un- 
til hia  indebtedoess  was  satisfied,  the  posBessioa 
of  such  agent  was  the  possession  or  plaintiff, 
and,  by  garnishing  property  of  defendant's 
creditors  for  the  same  debt,  plaintlfl  waived  aU. 
rights  nnder  the  assignment. 

3.  Accounts  may  he  mortgaged. 

4.  A  deacrhition  of  accounts  in  a  mortgnge- 
tbereof  which  fails  to  schedule  them,  or  to  give 
the  names  of  the  parties  owing  them,  is  insuffi- 
cient to  impart  constructive  notice  of  such- 
mortgage  to  a  person  to  whom  such  accounts- 
have  previously  been  assigned. 

5.  Though  such  person  knew  that  the  mort- 
gagees were  in  possession  of  the  books  of  ac- 
count and  claiming  such  books,  such  fticts- 
would  not  be  notice  that  th^  were  claiming 
the  accounts  themsdves. 

Appe.ll  from  district  court,  Cass  county; 
N.  w.  Macy,  Judga 

Action  by  attachment  against  the  defend- 
ant, in  which  certain  creditors  of  defendant 
were  attached  as  garnishees.  The  American 
Iliind-Sewed  Shoe  Company  intervened, 
claiming  to  be  the  owners  of  the  Indebted- 
ness due  from  the  garnishees  to  the  defend- 
ant Trial  to  the  court  Judgment  against 
intervener,  dismissing  its  petition,  and  for 
costs,  from  which  it  appeals. 

WiUard  &  WUIard  and  C.  S.  Patterson,  for 
app^ant  De  Lano  &  MeredlUi,  for  appellee. 

KINNE,  J.  1.  The  case,  aa  between  the 
plaintiff  and  Intervener,  was  submitted  to- 
the  court  l>elow  upon  an  agreed  statement 
of  facts,  from  which  we  condense  the  follow- 
ing as  being  material  to  the  determination 
of  tills  controvert:  The  defendant.  J.  S. 
McKenzle,  was  engaged  tn  the  boot  and  shoe 
buslnesa  in  Cass  county,  Iowa,  from  August 
14.  1888,  to  Febmary  15,  188d.  On  the  first- 
named  date  ho  executed  to  plaintiff  an  as- 
signment  of  "all  accounts  due  me,  as  shown. 
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by  my  ledger  and  day  books"  which  he  bad 
used,  and  was  nring.  In  his  boslneas;  also 
"all  accoonts  I  hereafter  make  tn  day  said 
business."  TUa  assignment  was  made  to  se- 
cure notes  given  to  the  plaintiff.  By  the 
terms  of  the  writing,  when  the  indebtedness 
to  secure  which  the  asslgnnient  was  made 
was  paid,  the  assignment  was  "to  be  sur- 
rendered to  him,  and  all  the  uncollected  ac- 
counts turned  back  to  him."  It  also  pro- 
vided that  he  should  collect  the  accounts, 
Old  pay  over  the  money  to  plalntitlte,  as 
culled  for,  until  his  indebtedness  to  them 
was  paid.  This  assignment  was  pasted  on 
the  tnslde  cover  of  defendant's  ledger,  and 
remained  there  until  after  the  book  was 
seized  by  the  mortgagees,  hereinafter  re- 
ferred to.  Thereafter  defendant  executed 
chattel  mortgages  upon  his  stock  of  goods, 
including  accounts,  as  follows:  January  15, 
1880,  to  H.  S.  Albright  St  Co.,  to  secure 
$527.96;  February  4.  1880,  to  D.  M.  WeUs 
&  Co.,  to  secure  $889.24;  January  4.  1889, 
to  R.  Q.  Dun  &  Co.,  as  trustees,  $800;  Feb- 
ruary 5,  1889,  to  Hathaway,  Soule  &  Har- 
rlnfTtou,  $283.85;  February  5,  1889,  to  Ameri- 
can Hand-Sewed  Shoe  Company,  to  seciuw 
$2,034;  February  23,  1880,  to  Little  &  Co., 
to  secure  an  amount  not  shown  by  the  rec- 
ord. All  these  mortgages  were  duly  recorded 
on  the  same  or  the  day  following  their  exe- 
cution. All  of  them  were  in  the  usual  form, 
and  the  accounts  in  ctrntroversy  were  de- 
scribed in  the  several  mortgages  as  follows: 
In  the  Wells  mortgage  and  In  intervener's 
mortgage,  after  describing  other  property, 
occur  the  words  "and  book  accounts."  In 
the  other  mortgages  the  description  Is,  "and 
book  accounts  for  goods  sold."  The  several 
mortgagees,  at  the  time  they  took  their  mort- 
gages, had  no  notice  or  knowledge  of  tbe  as- 
signment to  plaintiff.  February  13,  1889,  the 
mortgagees  took  possession  of  llie  property, 
and  foreclosed  said  mortgages  by  notice  and 
sale.  February  22,  1389,  plointUT  brought  an 
action  by  attachment  against  defendant  on 
the  notes  secured  by  said  assignment  of  ac- 
counts, and,  after  the  foreclosure  sale,  caused 
the  parties  owing  said  accounts  to  be  gar- 
nished ther^  At  the  time  of  the  service 
of  said  garnishments,  plaintiff  bad  no  actual 
notice  that  said  mortgagees  had  or  made  any 
claim  to  the  several  sums  of  money  owing  by 
the  garnishees  to  the  defendant,  and  no  con- 
structive notice  of  such  dalms  except  what 
the  record  of  said  mortgages  afforded,  and 
on  examination  of  the  mortgages  afforded, 
together  with  actual  notice  that  the  books  of 
account  kept  by  defendant  were  In  the  hands 
of  the  agent  of  the  mortgagees,  and  that 
th^  were  claiming  them  under  sold  mort- 
gages. February  23,  1889,  the  property  de- 
BCribed  In  the  mortgages  was  offered  for  sale 
under  the  foreclosure  proceedings,  when 
one  of  the  plaintlfTs  firm,  being  present, 
g'vo  notice,  prior  to  the  sale,  of  plnintiCfa 
claim  to  the  accounts.  At  his  request  the 
aocouats  were  last  offered  for  sala  Flaln- 


ttfDB  made  a  Ud  thereon,  which  ttiey  aft^- 
wards  withdrew,  and  tine  accounts  and  notes 
were  purchased  by  the  Intervener  for  $3350. 
The  proceeds  of  the  sale  paid  all  the  mort- 
gages upon  the  stock  of  goods  and  book. 
accounts  prior  to  intervener's  mortgage,  but 
nothing  was  left  to  apply  thereon,  and  same 
is  unpaid.  None  of  the  property  was  ad- 
vertised or  sold  under  intenr^er's  mort- 
gage. June  10,  1889,  plaintiff  recovered  a 
judgment  against  the  d^endant  for  $314.10 
debt,  and  $25.76  attorneys'  fees,  and  $85.30 
costs,  no  part  of  which  Is  paid. 

2.  This  Is  a  controTW^  between  plaintiff 
and  intervener  as  to  wblcit  of  them  has  the 
better  ri^t  to  the  money  which  was  due 
defendant  on  said  accoonts,  and  is  now  in 
the  hands  of  the  several  garnishees.  Plain- 
till  claims  under  both  the  assignment  and 
garnishment.  Intervener  claims  by  purchase 
at  the  sale  under  the  mortgages.  We  will 
flrst  consider  plaintiff's  claim.  Our  statute 
provides:  "No  sole  or  mortgage  of  personal 
property,  where  the  vendor  or  mortgagor  re- 
tains actual  possesion  thereof,  is  valid 
against  existlug  creditors,  or  subsequent  pur^ 
chasers  without  notice,  unless  a  written  in- 
strument conveying  the  same  is  executed, 
acknowledged  like  conveyances  of  real  es- 
tate, and  tiled  for  record  with  the  recorder 
of  the  county  where  the  holder  of  the  proj>er- 
ty  resides."  Code,  $  1923.  It  will  be  remem- 
bered that  no  such  instrument  was  made  and 
filed  in  the  case  at  bar;  hence  plaintiff's 
rights,  80  far  as  the  assignment  Is  concerned, 
depend  upon  the  construction  of  the  statute 
above  quoted.  At  the  time  the  mortgages 
were  taken,  and  even  at  the  time  the  mort- 
gagees took  possession  of  the  books  of  ac- 
count, they  had  no  knowledge  that  the  as- 
signment liad  been  made.  The  question  then 
ts,  were  these  accounts  "personal  property, " 
within  the  meaning  of  the  statute?  If  they 
were,  then  the  assignment  of  them  to  the 
plaintiff  was  void,  as  against  the  mortgagees, 
and  also  against  Intervener,  who  claims  un- 
der them,  if  they  were  sufficiently  described 
In  said  mortgages.  Whether  this  section  of 
our  recording  act  applies  to  accounts  was 
suggested,  but  not  decided,  in  Manufacturing 
Co.  T.  RoUnson,  40  N.  W.  Rep.  103L  The 
statute  of  New  Jersey  oses  the  words  "goods 
and  chattels,"  and  under  it  It  1ms  been  held 
that  corporation  stock  was  not  Induded. 
The  court  said:  "The  act  has  reference  to 
pledges  of  personal  property  of  a  kind  wUicti 
Is  capable  of  visible  possession."  WUllamsoa 
V.  Hatlroad  Co.,  2U  N.  J.  Eq.  403.  The  same 
court  held  that  a  legacy  was  not  covered  by 
the  act;  that  it  did  not  apply  to  "mortgages 
of  Glioses  in  actiou."  Bacon  v.  Bouham,  27 
N.  J.  Sq.  212.  So  it  lias  been  held  that  a 
policy  of  Insurance  Is  not  '*property,"  in  such 
a  sense  that  a  transfer  of  it  ts  required  to 
be  recorded  under  our  statute.  AnItman  v. 
McConnell,  34  Fed.  Rep.  724.  In  Massachu- 
setts the  statute  uses  the  words  "personi*! 
property,"  and  It  was  beld,  par  Shaw,  O.  J., 


Digitized  by  Google 


Iowa.) 


LA.WRENCE  v.  MoKEKZIE. 


M7 


that  an  asalgnment  of  a  legacy  was  not  a 
cose  coTcred  by  the  act,  as  It  "applied  only 
to  goods  and  chattels  capable  of  delivery, 
aad  not  to  the  defeasible  or  conditional  a»- 
aioimeDt  of  a  chose  in  action."  Marsh  t. 
Woodbury.  1  Mete.  (Mass.)  436.  Id  New 
York  the  act  is  held  not  to  apply  to  the  cose 
of  the  asRigumcnt  of  a  lease  as  security; 
that  the  iftatute  relates  "to  goods  and  chat- 
tels which  can  be  remoTed  from  one  place  to 
another,  and  tbe  possession  thereof  changed, 
and  not  to  chattels  real,  or  to  a  chose  in 
action."  Booth  v.  Kehoe,  71  N.  Y.  341.  In 
Oliio  the  statute  is  held  not  applicable  to 
legacies.  KUboume  t.  Fay,  29  Ohio  St  2ei. 
Tlie  stipn>me  court  of  Vlrginlii  holds  that 
such  statutes  only  Include  personal  property 
nliich  is  \isible,  tangible,  or  movable,  and 
tluit  nn  asslgument  of  a  mere  chose  In  action 
Is  valid  witliout  recording,  as  against  a  sab- 
fi^'qiicDt  attachment  of  the  same  debt  or 
claim.  Klrklaod  v.  Brune,  31  Grat  126.  In 
West  Virginia  the  holding  Is  the  same.  Tin- 
Kle  v.  Fisher.  20  W.  Va.  497;  Bank  v.  Get- 
tinser.  3  W.  Va.  317.  In  Michigan  the  stat- 
ute rends  "goods  and  chattels,"  and  it  is 
hold:  "It  applies  only  to  goods  and  chattels 
which  are  capable  of  delivery.  •  *  • 
There  Is  no  way  in  which  an  account  can  be 
dolivored.  It  has  no  tangible  entity,  and 
pxists  only  as  an  Incorporeal  right  Neither 
ttie  thing  itself,  nor  any  evidence  of  It,  Is 
capable  of  delivery."  Preston  Nat.  Bank  v. 
George  T.Smith  Middlings  Purifier  Co.,  (Iowa,) 
47  N.  W.  Rep.  502.  A.  leading  text  writer  says: 
"Statutes  respecting  the  recording  of  mort- 
gages of  personal  property  apply  only  to 
goods  and  chattels  capable  of  dellT«7,  and 
not  to  defeasible  or  conditional  assignments 
of  chosea  In  action."  Jones,  Mortg.  S  278. 
The  following  cases  support  the  same  doc- 
trine: Monroe  t.  Hamilton.  60  Ala.  226; 
B.ink  T.  Huth,  4  B.  Mon.  423;  Newby  v. 
Hni,  2  Mete  (Ky.)  532;  Brady  v.  State,  2« 
Md,  311.  See.  also,  Howe  v.  Jones,  57  Iowa. 
138,  8  N.  W.  Rep.  451,  and  10  N.  W.  Rep. 
299.  '^'hile  the  language  used  In  the  record- 
ing acts  of  tbe  several  states  differs,  yet  its 
legal  effect,  as  applied  to  the  matter  under 
consideration.  Is  the  same,  and  the  almost 
uniform  holding  has  been  that  such  acts 
have  no  application  to  accounts.  There  ap- 
pears to  be  no  good  reason  why,  in  the  con- 
struction of  our  statute,  we  should  depart 
from  the  rule  established  lu  nearly  all  the 
Qises.  As  the  transfer  of  accounts  was 
ru>t  a  sale  or  mortgage  of  such  property  as 
is  contemplated  by  tbe  section  of  tbe  Code 
nnder  consideration.  It  was  not  necessary 
that  the  instrument  evidencing  the  same 
should  be  recorded.  It  was  viiUd.  as  against 
the  mortgagees  and  those  oiaimiug  under 
them,  though  they  had  no  notice  of  It.  and 
the  assignor  contlnned  to  remain  In  posses- 
Bl<m  of  the  property.  There  is  no  claim  that 
the  transfer  of  the  accounts  was  without 
consideration,  or  fraudulent  In  fftct  it  ap- 
pears that,  at  the  time  the  assignment  was 


made,  the  defendant  was  Indebted  to  the 
plaintiff  In  a  large  sum  of  money.  From 
what  we  have  said  It  follows  that  plahitlff 
has  the  ri^t  to  the  turns  due  from  the  par- 
ties owing  said  accounts,  unless  he  has  (as  la 
claimed  by  the  intervener)  waived  It  by  caus- 
ing the  parties  who  owe  said  accounts  to  be 
garnished  In  his  nttaehm<>nt  proceeding. 

3.  Intervener  claims  that  by  causing  the 
debtors  of  defendant  to  be  garnished,  the 
plaintiff  has  waived  all  his  rights  under  the 
flsstgnment  We  think  the  chdm  is  well 
founded.  Plaintiff  was,  by  bis  agent  in  the 
possession  of  the  accounts.  His  claim  under 
his  garnishment  was  clearly  Inconsistent  with 
his  claim  by  vlrtne  of  the  assignment  The 
law  is  well  settled  that  one  In  possession  of 
personal  property,  and  claiming  a  Uen  there- 
on or  title  thereto,  cannot  attach  the  prop- 
erty for  the  same  debt  and  still  maintain 
his  prior  Hen  or  claim.  Bonk  t.  Dows,  68 
Iowa,  460,  27  N.  W.  Rep.  459;  Crawford  t. 
Nolan,  70  Iowa.  97,  30  N.  W.  Rep.  32;  Man- 
son  T.  Porter,  63  Iowa,  453,  19  N.  W.  Rep. 
200;  2  Pare.  Gont  244.  245:  Story.  Ag.  0  367; 
Drake.  Attachm.  S  540;  Evans  v.  Warren. 
122  Mass.  303.  Plahitlff  claims  that  he  was 
not  In  the  actual  possession  of  the  accounts 
nnder  his  aasignmHit  and  hence  he  Is  not 
within  the  rule.  The  evidence  shows  that 
he  1^  the  acooonts  with  the  defendant  as 
his  agent;  that  the  agent  was  to  collect 
and  account  for  the  same  aa  he  might  be 
called  upon,  until  the  full  snm  of  his  indebt- 
edness to  the  plaintiff  was  satisfied.  The 
agent's  possession  was  tiie  principal's  possea- 
sion.  Plaintiff,  tt  occurs  to  as,  ought  not  to 
be  permitted  to  say  that  he  ts  in  possession 
of  the  accounts  for  the  purpose  of  niHimitig 
that  by  his  assignment  he  held  a  right  tbere- 
tn  superior  to  all  oth^  and  at  the  same 
time  be  Justified  In  his  contention  that  he 
was  not  In  possession,  If  It  was  likely  to  in- 
terfere with  his  claim  to  the  same  property 
by  rtrtne  of  the  garnishments.  Plaintiff, 
then.  If  successful,  must  be  so  nnder  his 
garnishment  proceedings.  He  has  waived 
bis  right  to  <dalm  llw  propertr  nadtt  the 
slgnment 

4.  Prior  to  plalntifTs  garnishment  of  the 
debtors  of  the  defendant  the  mortgages  in 
question  were  executed  upon  the  goods  of 
the  defendant  including  the  accounts  in 
controvM^.  Plaintiff  Insists  that  accounts 
are  not  the  subject  of  mortgage.  The  gen- 
eral rule  is  that  iQ  the  absence  of  statutory 
provisions  to  the  contrary,  any  personal  prop- 
erty which  is  capable  of  being  sold,  and 
which  has  an  actual  or  prospective  exist- 
ence, may  be  mortgaged.  1  Cobbey,  Chat 
Mortg.  S  180;  Jones.  C%at  Mortg.  1  114;  6 
Lawson,  Rights,  Rem.  A:  Pr.  {  3079.  This 
court  has  recently  held  that  Accounts  are 
the  subject  of  a  mortgage,  and,  whatever 
the  rule  may  be  elsewhere,  the  Question  ts 
no  longer  an  opea  one  in  this  state.  Manu- 
facturing Co.  T.  Robhison,  4d  N.  W. 
108L 
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5.  Was  flie  deeoriptloii  of  laie  fteoonnts  In 

tile  mortgages  tmder  which  interrenw  pur- 
diflsed  sufficient  to  impart  ocnfltniotlre  no- 
Uoe  to  plaintiff?  A  deacrlption  reading,  "oar 
books  of  account,  and  accounts  due  and  to 
become  dve,"  haa  been  held  not  sufficiently 
definite  to  impart  notice  to  third  persona. 
Sperry  v.  Clarke,  76  Iowa,  505,  41  N. 
W.  Rep.  203.  The  description  in  the 
ease  at  at  bar  Is  not  more  certain  than  tbAt 
in  &e  case  dted.  So.  a  descrlptloa  read- 
Insr,  "all  the  threshing-machine  accounts 
which  we  Shan  earn,  or  shall  become  due 
ns,  by  the  woik  of  the  abore  machine, 
from  now  till  this  debt  Is  paid  In  full," 
was  held  not  good  as  constructive  no- 
tioe^  thou^  the  name  and  number  of  the 
nuKdilne  was  also  gILr&i.  Manufacturing  Co. 
r.  Robinson,  (Iowa,)  4ld  X.  W.  Kep.  1031.  See, 
also,  Hayes  t.  WUcox,  81  Iowa,  732, 17  N.  W. 
Bep.  110;  Everett  t.  Brown,  64  Iowa,  420, 
20  N.  W.  Rep.  743;  Ormsby  v.  Nolan.  68 
Iowa,  130,  28  N.  W.  Rep.  569;  Warner  v. 
Wilson,  73  Iowa,  719,  36  N.  W.  Rep.  719. 
Under  tbe  holding  in  these  and  other  cases 
which  mls^t  be  dted,  it  is  dear  that  mort- 
gages containing  stich  descriptions  as  those 
In  the  case  at  bar  are  of  no  validi^  irtmt* 
erer  as  agatast  platntUFs.  No  attraapt  Is 
made  to  schedule  the  aocoimtB.  The  names 
of  the  several  parties  owing  the  debts  are 
not  stated.  There  Is  nothing  to  show  where 
they  reEdde.  The  oharaoter  of  the  property 
sought  to  be  mortgaged  is  such,  and  It  is 
so  pecullariy,  and  we  might  say  exclusively, 
within  the  knowledge  of  the  parties  to  the 
transaction  alone^  that  It  should  be  as  fully 
described  as  posdble.  It  Is  certainly  rea- 
sonable to  expect  that  in  case  of  such  prop- 
er^ the  names  of  the  debtors,  and  the 
amounts  they  severally  owe,  Aonld  be  set 
out 

6.  Intervener  claims  that  the  plalntiif  had 
aottial  notice,  prior  to  its  garnishments,  of 
the  mortgages  on  the  accounts.  It  is  true 
It  appears  that  plaintiff  knew  that  the  mort- 
gagees were  in  possession  of  the  bo<^  of 
account,  and  were  claiming  them  by  virtue 
of  the  mortgages.  The  mortgages  did  not 
pretend  to  cover  the  books  of  account,  and 
the  fact  that  plaintiff  knew  that  the  mort- 
gagees  were  claim  log  the  books  would  not 
be  notice  that  they  were  claiming  the  ac- 
counts which  plaintiff  afterwards  sought  to 
iicAd  by  virtue  of  Its  garnishment  of  the  sev- 
eral debtors.  These  mortgages  do  not,  in 
terms,  dalm  to  cover  accounts  which  mlgtit 
be  the  fruit  of  the  d^endant's  business  after 
tliey  were  given.  Some  of  them  do  not 
show  whether  they  were  Intended  to  cover 
all  of  del^dant's  accounts,  or  only  a  part 
of  them.  We  do  not  think,  under  all  the  cir- 
cumstances, as  it  does  not  appear  that  the 
plaintiff  knew,  prior  to  its  garnishment,  that 
the  mortgagees  were  making  any  claim  to 
the  accounts  themsdves,  that  It  can  be  said 
that  they  had  actual  notice. 

Some  other  questions  are  argued  which 


we  do  not  deem  It  important  to  oOD^wv 
as  they  do  not  affeot  the  result  we  have 
reached.  We  think  the  heading  ot  the  court 
bdow  was  ri^t,  and  its  Judgment  win  be 
flfflrmed. 


FEET  T.  GHIQA60,  M.  A  ST.  P.  BT.  CO. 

(Snprune  Court  of  Iowa.    May  24,  1808.) 
Railroad  COHr^iBS~Kiujsa  Livs  Stock— Ds- 

BTRCCnON   or  FbNOB  BT  BTORM  —  FA1I.GBB  TC» 

Repajk. 

1.  In  an  action  against  a  railroad  company 
for  cattle  killed  by  a  train  it  appeared  that  a. 
■torm  had,  the  oi^t  before,  washed  oat  part 
of  the  fence  between  the  field  wh»«  the  cattle 
were  and  defendant's  track,  and  that  the  cat- 
tle, having  escaped,  were  driven  back  by  de- 
fendant's section  men.  who  left  without  repair- 
ing the  fmce.  Between  S  and  6  o'clock  on  the 
same  day  the  cattle  were  again  foond  on  the 
^ack  by  the  section  men  and  foreman,  who 
drove  them  into  an  adjoining  field,  not  belong- 
ing to  plaintiff.  The  fence  of  this  field  had  also 
been  washed  out  by  the  storm,  and  plaintifrs 
cattle  escaped  therefrom,  and  were  stnidc  by  a 
train.  The  storm  had  sarionsly  damaged  de- 
fendant's track,  roadI>ed,  and  bridges  for  SO 
miles;  had  broken  the  telegraph  line*  and  de- 
stroyed 12  miles  of  fence.  Bot  the  fence  at 
that  particular  point  conld  have  been  repaired 
by  the  eection  men  in  an  hour.  HM,  that  a 
finding  that  defendant  did  not  exert  ordinary 
diligence  in  repairing  the  fence  was  jostified  by 
the  evidence. 

2.  Where  no  exceptions  are  taken  to  in- 
structions, they  must  stand  as  the  comet  law 
of  the  cassh 

Appeal  from  district  court,  Jones  county; 
J.  H.  Preston,  Judge. 

Action  to  reoover  for  cattle  Idlled  by  the  de- 
fendant's train.  Judgment  tor  plaintiff,  and 

the  defendant  appealed. 

A.  h.  Bartholomew  and  H.  U.  Remley, 
for  an>dlant.  Sheean  &  McCam,  fttr  appel- 
lee. 

GRANGER.  J.  The  plaintiff  and  one  Mup- 
fleld  owned  farms  adjoining,  and  abutting 
on  the  defendant's  right  of  way,  along  the 
line  of  which  the  defendant  had  constructed 
a  fence.  June  14,  1800,  a  storm  washed  out 
a  part  of  the  fence  between  the  right  of  way 
and  plaintiff's  fidd,  and  also  between  the 
right  of  way  and  Murfleld's  Add.  The 
storm  was  in  the  night  of  June  14th.  On 
the  afternoon  of  June  16, 1890,  about  20  bead 
of  plalntifTs  cattle  went  through  the  gap  In 
the  fence  from  the  field  onto  the  right  of 
way,  and  were  driven  back  into  the  fidd 
by  the  section  men,  who  left  without  repair- 
ing the  fence.  I^ter  In  the  day,  and  be- 
tween  6  and  6  o'dock,  the  cattle  were  again 
on  the  track,  and  found  by  the  sectioD  men 
and  foreman.  They  were  opposite  to  the 
field  of  Miu'flcld,  and  were,  by  ttie  men, 
driven  Into  Murfldd's  field,  and  left  with- 
out repairing  the  fence.  From  this  field 
the  cattle  again  went  onto  the  track,  and 
some  of  them  were,  during  the  nl^t  of  June 
15th,  killed  by  defendant's  train,  nie  only 
Que^toa  In  the  caw  la  whether  tw  not,  under 
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the  evldoice,  as  a  matter  of  law,  the  defend- 
ant was  entitled  to  judgment.  The  Jury  rft- 
turaed  the  following  special  flndinga:  "(1) 
How  long  a  time  intervened  l)etween  Uie 
time  knowledge  came  to  the  defendant  of 
the  defect  In  the  fence  and  the  time  of  the 
Injury  to  oald  stock?  Answer.  About  eleven 
hours.  (2)  Under  ttae  drcumstanees,  as 
sliown  by  the  evidence,  did  defendant  exer^ 
<Aae  ordinary  diligence  la  repairing  tiie  fence? 
A.  He  did  not" 

We  think  the  findings  of  fact  have  saidi 
flupi>ort  In  the  evlilciice  diat  we  should  not 
Interfere.  The  evidence  discloses  that  the 
storm,  on  the  night  of  June  14th,  serlotisly 
d.nmnged  The  railway  track,  roadbed,  and 
bridRes  of  defendant's  line  for  a  distance  of 
nearly  60  miles;  that  the  telegraph  line 
was  broken,  and  some  10  or  12  miles  of 
fence  destroyed;  and  it  is  urged  that  be- 
oanse  of  such  a  dtuatlon,  requiring  so  much 
to  be  done  with  the  utmost  dispatch.  In  or- 
-der  that  trains  miglit  be  moved  in  the  in- 
terest of  the  company's  buslaera,  and  for  the 
preservation  of  life  and  property  intrusted 
to  its  care,  as  a  matter  of  law.  the  time 
found  by  the  jury  Is  not  sulflcleut  for  the  re- 
pair of  the  fence,  by  the  ererclse  of  reason- 
able care.  The  facts  as  to  the  condition 
of  the  road  after  iht  storm  are  not  in  dis- 
pute, but  notwithstanding  they  do  not  have 
the  effect  of  presenting  a  question  of  law  as 
to  negligence,  upon  an  undisputed  state  of 
facts.  A  difficulty  with  appellant's  conten- 
tion is  that  It  brings  Into  view  so  many  re- 
mote facts,  entirely  disconnected  from  the 
subject  of  Inquiry,  as  the  record  discloses. 
For  Instance,  the  record  Is,  rather  than  oth- 
erwise, an  atflrmative  Showing  that  the  con- 
dition of  the  line  for  60  miles  did  not  in- 
terfere with  the  means  for  making  the  re- 
pairs to  the  fence,  for,  to  our  mluds.  It  does 
not  appear  that  there  was  anything  to  pre- 
vent the  section  men  ^o  turned  the  cattle 
into  Murfleld's  field  from  13ien  so  repairing 
the  fence  as  to  have  prevented  a  return  of 
the  cattle,  and  such  a  course,  It  seems  to 
us,  was  indicated  by  the  most  ordinary  dili- 
gence- It  Is  true  that  tt  was  then  nearly  or 
quite  6  o'clock,  and  it  may  have  been  neces- 
sary to  go  a  mile  or  more  for  one  or  two 
posts;  but  will  it  be  said  that  such  facts 
are  h  sufficient  excuse  for  leaving  those  cat- 
tte,  that  had  twice,  the  same  afternoon,  been 
upon  the  track,  to  return,  as  they  would  be 
likely  to  do?  The  testimony  shows  that  it 
would  have  taken  about  an  hour  to  fix  the 
fence  at  that  jrolnt,  and  the  presence  of  the 
x^attle  In  that  open  field  Indicated  a  neces- 
'tity  for  prompt  action.  As  we  gather  from 
the  evidence,  when  the  cattle  were  driven 
into  the  lot,  one  of  the  men  took  a  wire,  and 
twisted  It  around  a  stake,  In  an  attempt  to 
fix  the  fence,  and  direction  of  the  "boss** 
they  "all  went  home"  without  repairing  it 
As  we  have  said.  It  is  not  a  case  where  the 
undisputed  facts  show  a  want  of  ne^lgence. 
Vat  It  Is  ft  case,  to  way  the  least,  where  the 


question  of  negligence  Is  to  be  determined 
from  an  undisputed  state  of  facts,  as  to 
which  ordinary  minds  might  differ,  and  the 
question  then  becomes  one  for  the  Jury. 
Mathews  V.  City  of  Cedar  Kaplds,  80  Iowa, 
459.  46  N.  W.  Rep.  8U4,  and  authorities  there 
dted.  The  case  of  Lemke  v.  Railway  Oo.,  8» 
Wis.  449,  Is  much  relied  upon  by  appellant, 
but  It  is  not  authority  for  Its  position.  There, 
certain  undisputed  facts  are  held,  as  a  mat- 
ter of  law,  to  constitute  negligence  In  re- 
moving goods,  when  delivered  by  a  common 
carrier.  The  goods  reached  their  destination 
at  6  o'clock  Friday  afternoon.  The  consignee 
resided  at  the  station,  and  neglected  to  re- 
move them  before  the  next  Tuesday  noon, 
vihea  tbey  were  destroyed  by  fire.  The 
cases  are  vrlthout  any  special  similarity  as 
to  facts.  In  tltat  case  the  court  places  par- 
ticular stress  upcm  the  fact  that  the  goods 
were  In  the  depot  all  of  Monday,  and  half 
of  Tuesday,  without  removal,  and  without 
any  sufficient  reason  for  It,  and  held  the  fail- 
ure, as  a  matter  of  law,  to  be  such  n^U- 
gence  as  released  the  defendant  from  liabil- 
ity as  a  common  carrier,  and  rightly  so. 
Persons  of  ordinary  luteillgeuce  could  not 
reasonably  differ  as  to  such  a  conclusdon, 
guided  by  the  rules  of  law  fixing  the  liabil- 
ity of  carriers.  Goddard  v.  Railway  Co., 
(Wis.)  11  N.  W.  Rep.  593,  Is  not  a  parallel 
case  in  Its  facts,  though  quite  like  this  in 
many  particulars.  In  this  case  the  catHe 
had  been  on  the  track,  and  the  probability 
of  th^r  returning  was  quite  apparent.  In 
that  case  the  condition  of  the  ground  and 
water  was  such  that  the  fence  could  not  be 
repaired  sooner,  and  the  court  redtes  the 
particular  facts  showing  it.  In  this  case 
there  Is  no  reasonable  ground  to  claim  that 
tiie  fence  could  not  be  repaired  at  the  time 
the  cattle  were  driven  into  the  field.  The 
6ay  the  catUe  were  driven  faito  the  Qeld 
was  Sunday,  and  it  Is  urged  that  Sunday 
^ould  mit  be  computed  in  the  reasonable 
time  allowed  by  law  for  repairing  the  fence. 
The  court.  In  Its  instructions,  made  no  ref- 
erence to  Sunday,  and  the  law,  as  given, 
would  not  exclude  it.  No  exceptions  are 
taken  to  the  Instmctlons,  and  they  must 
stand  as  the  correct  law  of  the  case.  The 
record  shows,  without  mistake,  that.  In  the 
trial  and  submission  of  the  case,  Sunday 
was  considered  In  determining  whether  or 
not  the  fence  was  repaired  In  a  reasonable 
time.  TSe  question  seems  to  be  presented 
here  for  the  first  time,  and  it  to  too  late. 
Affirmed. 


DURLAH  V.  STBBLB  et  aL 
(Biqyreme  Ooart  of  Iowa.    May  24,  1893.) 
LiBM  roK  Hint —  Bsfokcbkbnt  bt  Advixistrjl- 

TOB— EVIDSNCB. 

1.  In  an  action  by  an  administrator  to  •■- 
force  a  lien  for  roit  against  graiii  grown  ob 
the  leased  laud,  and  purchased  by  d^reudaats 
from  the  lessee.  It  is  uo  defense  that  in  a  re- 
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plevin  inlt  bj  d^sndanti  against  the  lessee,  aa 
refusal  of  the  latter  to  deliver  the  gralo  In  ac- 
cordance with  his  contract  of  sale,  plaintiff 
administrator  was  a  witness,  and  made  no 
claim  to  the  grain,  when  it  does  not  appear 
that  BQch  action  on  his  part  misled  defendants 
to  their  detriment. 

2.  Code,  i  2402,  provides  that,  "If  there 
tM  no  fa<rir  w  devim  present,  and  eompetoit 
to  take  possession  cf  the  real  estate  left  by 
such  decedent,  the  executor  may  take  possession 
of  such  real  estate  and  demand  and  receive 
the  ptoStB  thereof.**  tidd,  that  an  adminis- 
trator had  power  to  enfra^ce  a  lien  for  rent, 
where,  fotir  rears  before,  there  was  no  heir 

{trescnt,  or  competent  to  take  pogsession  of  the 
and,  and  the  administrator  had  hnd  posses- 
sion of  and  rented  the  land  aince  that  time, 
and  there  was  notfains  to  ahow  that  he  was  not 
entitled  to  possosgion. 

Appeal  from  cUatrlct  court  OamA  county; 
J.  P.  Connor,  Judge. 

Action  by  plaintiff  to  recover  the  value 
of  certain  oats,  claimed  by  him  by  virtue 
of  a  landlord's  lien  for  rent  due  and  unpaid. 
Answer  In  denial,  and  plea  of  estoppel. 
Jury  waived,  trial  to  the  court,  and  judg- 
ment for  plaintiff,  from  which  tlie  defend- 
ants appeoL 

F.  M.  Fowen,  for  f^pellantB.  Beach  & 
Hoyt,  tor  appellee 

KINNB,  3.  1.  DefoidantB  are  gr^  deal- 
en  residing  at  Ooon  Raplda,  Iowa.  On  July 
28,  1880,  written  ocmtract  tbey  porchaaed 
of  one  A.  W.  Sexton  1,000  bnahds  of  oats. 
The  oate  were  grown  on  land  b^onglng  to 
the  estate  of  one  S.  D.  Beldlng,  deceased, 
and  plaintiff  was  tbe  administrator  of  said 
decedent  Plaintiff  claims  to  have  leasea 
the  laud  to  Sexton  for  the  year  1890  fbr 
$300  rent  to  be  paid  whenerer  demanded, 
and  says  that  while  the  rent  remained  un- 
paid, d^endants  purchased  the  oats  t)t  Sex- 
ton. DefOndants  deny  generally,  and  plead 
tjf  way  of  estopp^  that  plaintiff,  1^  his 
acts  and  statements  to  defendants,  consent- 
ed to  and  acquiesced  in  the  sale  and  pur- 
chase of  the  oats,  with  full  knowledge  of 
all  the  facts,  and  that  defendants,  relying 
Ihereoo,  mode  said  purdiaise.  They  also  say 
"that  the  plaintiff  was  a  witness  for  the 
def aidant  In  Uie  case  of  Steele  &  Jenks  v. 
A-  W.  Sexton,  tried  In  this  court  at  the 
September  term,  and  as  such  witness  was 
present  at  the  trial,  and  at  no  time  since 
the  determination  of  said  trial  did  tbe  said 
plalntltr  make  any  claim  whatever  to  said 
oats;  that  at  the  said  trial  the  Issue  was: 
Was  Steele  &  Jenks,  or  A.  W.  Sexton,  en- 
titled to  the  possession  of  the  oats  now  In 
question  In  this  cause." 

2.  On  motion  of  plaintiff,  that  part  of  de- 
f^dant's  answer  quoted  al>ove  was  stricken 
ont  as  being  immaterial,  Irrdevant  and 
conatitatlng  no  defense  to  the  action.  De- 
fttidants  In^t  that  In  this  the  court  erred. 
It  appears  Out  after  defendant  had  pur- 
chased Uie  oats.  Sexton  refused  to  deliver 
them,  whereopon  defOkdants  replevied  the 
oats.  On  this  trial  plaintiff  was  a  witness, 


and,  as  Is  alleged,  made  no  claim  to  said 
oats.  It  Is  (intended  Uie  tacts  alleged  In 
that  part  the  answer  quoted.  If  troe^ 
constitute  an  estoppel,  or.  If  not,  that  at 
least  they  were  material,  in  connection  with 
tbB  oOnae  facts  pleaded.  The  matt«  strldb- 
en  out  did  not  conatltnto  an  estoppel,  nor 
could  It  in  any  event  be  material  to  the 
oontrorersy.  It  appean  that  prior  to  this 
suit  between  defeodante  and  Sexton,  th^ 
had  made  their  written  contract  for  the 
oats.  They  were  by  the  salt  seeking  to  en- 
force that  contract  As  between  defendants 
and  Bexton,  defendants  were  the  owners  of 
the  oate  prior  to  their  brining  the  replerln 
suit  The  contract  which  had  before  that 
time  been  entered  Into  fixed  the  liability  of 
defendants  as  purchasers  of  the  oats,  so 
tax  as  Sexton  was  cmcemed.  It  Is  not 
alleged  tfiat  Ttrtoe  of  plalntUfa  rilenoo 
at  the  trial,  or  afterwards,  or  by  hla  faUnre 
to  claim  the  oats,  defendants  were  led 
to  do,  or  did,  anyUilng  not  required  by 
their  contract  with  Sexton,  whereby  their 
sitaatlon  with  refermce  to  tiie  oate  was 
changed  to  their  detriment  Their  liability 
to  Sexton  had  been  created  long  iHlor  to  tiu* 
time  set  out  In  the  answer,  and  could  not 
be  dunged      plalntifl's  failure  to  act 

3.  It  is  said  that  the  administrator  had  no 
authority  to  bring  Che  suit;  that  he  has 
not  shown  that  there  are  no  hdra  present 
and  competent  to  take  possession  tbe  real 
estate^  and  hence  he  Is  not  the  profper  party 
to  maintain  a  salt  to  ooltect  rente  real 
estate  ^teh  hare  accrued  irince  Beldlng's 
dea^  Our  statute  proTldes:  "If  there  be 
no  heir  or  deidsee  present  and  competent 
to  take  possession  of  the  resl  estate  left 
by  sndl  decedent  the  exeeotor  may  take 
possesslcm  of  such  real  estate,  and  demand 
and  receive  the  rente  uid  proflte  thereof, 
and  do  all  other  acts  rdating  tiioeto  which 
may  be  for  the  benefit  of  the  poaons  en- 
titled to  such  real  estate."  Code,  |  2402. 
Section  2403  makes  provision  for  tlie  appli- 
cation of  the  proflte  of  such  real  estate,  un- 
der the  direction  of  the  court  to  the  pay- 
ment of  taxes,  debts,  and  claims  in  certain 
cases.  It  is  true  that  the  administrator 
could  not  maintain  an  action  for  these  rente 
If  there  was  an  h^r  present  and  competent 
to  take  possession  of  the  real  estate;  and  it 
may  be  conceded  that  It  is  Incumbent  on 
the  administrator  to  establish  that  fact 
Shawhan  v.  Long,  26  Iowa,  488.  It  is 
shown  without  conflict  that  .there  are  no 
hMrs  of  deceased  living  In  Carroll  county, 
Iowa;  that  several  of  them  are  nonrosi- 
dente  of  Iowa;  that  In  1886,  plaintiff  made 
application  to  the  proper  court  for  authority 
to  lease  the  laud  of  decedent;  that  it  was 
averred  in  said  application  "that  there  are 
no  heirs  at  law  present  and  competent  to 
take  charge  of  said  real  estate."  Plaintiff 
has  been  In  possession  of  such  real  estate, 
and  leased  tiie  same,  ever  since  said  appU- 
catioD  was  made.  True,  it  does  not  afflrm- 
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atlrely  appear  aa  to  wheUier  Om  court  In 
1880  snuted  tike  prayw  of  Hw  petttloa.  and 
ordered  the  administnitor  to  lease  the  laod, 
bnt  no  obUn  la  made  In  azsomoit  tiiat 
an  ordw  was  not  made  as  prayed.  The  or- 
der waa  naked  In  1888  on  the  ground  that 
there  were  no  heirs  present  and  compe- 
tent to  take  poaeesslon  of  the  real  estate. 
If  srantod*  the  presumption  wontd  be,  la 
the  nbaeoee  of  evidence  to  the  contrary, 
that  tb^  CMitlnued  to  be  absent,  and  not 
competoit  to  take  poases^n  of  the  real 
estate.  Sndi  presnmptkm  would  prevail  un- 
til oTmome,  and  the  burden  was  on  the 
defendanto  to  show  the  contrary.  ^Is  they 
hare  flailed  to  do.  WhUe  the  £act  that  the 
administrator  had  be«B  In  poasesaion  of  the 
real  estote^  recelring  the  roits  and  profits, 
wDiUd  not.  in  the  abaenee  of  other  proper 
evidence^  show  his  riglit  to  maintain  this 
action,  yet  where,  as  hi  this  case,  the  evi- 
dence tends  to  show,  and  it  Is  vlrtnally  con- 
ceded, that  tliere  wwe  no  soch  Iielrs  in  18S8, 
bis  possession  ot  tbs  land,  and  roitilng  It 
rinee  that  tlme^  especially  In  the  absence 
of  anj  evidence  to  the  contrary,  Jostlfles 
fba  conclusion  ttiat  sndi  possession  was 
ri^tfuL  Under  the  evidence  we  think  the 
court  propetlj  found  that  the  plalntifr  had 
antlmrity  to  bilng  the  action. 

4.  It  is  dalmed  that  the  erldaice  sup- 
porta  defendants'  plea  of  eetoppd.  The  evi- 
dence is  ctmfllctins,  snd,  as  it  is  snffldent 
to  maintain  Oie  finding  of  the  court  below» 
we  cannot  disturb  the  Jndgmoit 

6.  Some  other  errors  are  asstgned  which. 
In  oar  rlew  of  the  case,  are  not  prejudicial, 
and  need  not  be  considered.  The  findings 
of  tlie  court  irtand  as  tiie  rerdlct  of  a  Jury, 
and  supported,  as  they  are,  by  the  evidence, 
the  case  must  be  affirmed. 


PBCK  T.  HUTCHINSON. 
(Snpreme  Oonrt  of  Iowa.    Hay  19,  1888.) 

Abstract  on  Appeal  —  Ma.i.practicb— Evidkbos 
— Dbqkbb  or  Brill — Spbcial  Fikdino. 
1.  An  additional  abstract  filed  ai>peUee 
because  appellant's  abstract  omits  eviileace 
and  other  material  msttera  will  be  stricken 
from  tbe  files,  where  snch  additlon&l  abmnict 
eoataino  merely  tbe  deductions  and  ecmclusioos 
ot  counsel  as  to  wbat  the  record  Is,  Instead  of 
■ettins  out  tbe  omitted  portions,  as  required  by 
rale  m 

'2.  In  an  action  ft>r  malpraetlee,  the  read- 
ing from  an  old  edition  of  a  medical  work  to ' 
show   th«  proper  practice  Is  harmless  error, 
wbere  the  evidence  folly  shows  tbe  modern  and 
better  wactlce. 

iLln  an  action  ft>r  nefdlRently  performing 
a  surgical  operation  on  dIsId tiff's  eye,  alleKed 
to  have  caused  a  loss  oi  plaiatifTs  sight,  evi- 
dence that  the  disease  from  which  plaintiff 
was  suffering  xenerally  resolted  in  a  loss  of 
sight  is  competent. 

4.  In  such  action,  where  It  Is  admitted  that 
plaintiff,  a  minor  female,  had  a  sexnal  dis- 
eane,  which  caused  the  diseased  condition  of 
tbe  eye,  evidence  that  her  parents  bad  never 
been  afflicted  with  such  a  disease  is  incom^ 
peteu^  in  the  absence  of  any  claim  by  defend- 


ant that  they  had  been  thus  afflicted*  or  that 

plaintiff  herself  had  been  anchaate. 

5.  In  the  absence  of  an  express  contract 
tooching  compensation  for  the  services  of  a 
physician  or  snrgeon,  the  law  implies  a  promise 
to  compensate,  and  hence,  hi  such  case,  the 
physician  or  surgeon  must  exercise  ordlnarT 
skili  in  rendering  his  services. 

(5.  fhysicians  and  surgeons  are  required  to 
exercise  ordinary  skill  and  diligence;  that  is. 
tbe  average  of  that  possessed  by  the  profession 
as  a  body,  and  not  by  the  thoroughly  edncated 
alone,  having  regard  to  the  improvements  and 
advanced  state  of  the  profession  at  the  time  of 
tbe  treatment. 

T.  ^Vhen  a  special  Snding  of  tbe  jury  Is 
not  supported  by  the  evidence,  and  the  fact 
so  found  is  material,  though  not  necessarily 
of  a  determinative  character,  a  new  trial  must 
be  granted. 

Appeal  from  district  oourt,  PoBc  county; 
W.  F.  Conrad,  Judge. 

Action  for  damages  arising  from  alleged 
malpractice.  Trial  to  a  Jury.  Verdict  and 
Judgment  for  plalntUf.   D^endnnt  appeals. 

A.  B,  Omnmlns,  James  C.  Hume,  and 
George  EL  HcGani^ian,  fac  a(»pdlant  Houy 
S.  Wilcox,  for  appellee^ 

KINNB,  J.  1.  Plaintiff,  as  gnoidlan  of 

Anna  Peck,  a  minor,  avers  that  In  1886 
the  defendant,  who  held  himself  out  to  the 
public  as  a  physician  and  sni^eon,  especLilly 
skilled  in  the  treatment  of  diseases  of  the 
eye,  was  employed  and  undertoc^  to  treat  a 
diseased  eye  of  Anna  Peck;  that  he  negligent- 
ly resorted  to  a  surgical  operation.  Instead  of 
using  proper  medical  treatment,  and.  In  per- 
forming said  operation,  negligently  used  a 
large  knife,  Instead  of  an  Instnunent  adapted 
to  that  purpose;  that  be  negligently  and  un- 
sklllfuUy  undertook  a  painful  operation  on 
said  eye  without  first  giving  the  proper  drug 
to  render  tlie  patient  insensible  to  pain,  and 
negligently  and  nnsklUfulIy  cut  a  long  gash 
In  and  about  the  sight  of  the  eye,  and  left 
siUd  gash  vrithout  proper  treatment  Be 
says  that.  In  consequence  of  all  of  said  neg- 
ligent and  unskillful  acts,  said  Anna  Peck, 
without  fault  on  her  part,  suff^^  great  pain, 
and  lost  the  tise  of  her  eye;  that,  but  for  the 
said  acts,  the  eye  would  have  recovered. 
Damages  In  the  sum  of  $6,000  are  prayed. 
In  an  amendment  to  the  petition,  It  Is  said 
that  defendant  was  employed  by  Dr.  H.  R. 
Paige,  with  the  knowledge  and  consent  of 
Charles  Feck,  the  father  of  said  Anna  Peck; 
that  no  arrangement  was  made  fixing  defend- 
ant's compensation,  and  he  has  not  been  paid 
anything  for  bis  services.  It  Is  also  averred 
that  the  pain  now  exists  and  will  contiaue. 
Defendant  admits  treating  Anna  Peck  for  a 
diseased  eye,  and  tiiat  he  performed  a  sur- 
gical operation  npon  the  same,  and  denies  all 
other  allegations  In  the  petition.  Defendant 
also  charges  that  the  Injury  to  plaintifra 
ward,  If  any,  resulted  from  her  c(Hitrlbut(»7 
negligence  In  carelessly  moving  her  head  dur- 
ing tbe  operation,  and  In  that  her  parents 
forbade  the  use  of  general  anaesthetics  npon 
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eald  Anna  while  she  w*a  uDAergoing  said  op- 

■eratlon. 

2.  Appellee  flies  what  he  caUa  an  "addition- 
al abstract"  After  denying  the  oorrectness 
<if  appellant's  abstract,  it  is  said;  "Appellee 
does  not  undertake  to  supply  the  evldaice 
and  other  matters  omitted  from  the  said  ab- 
stract." Some  mattera  are  then  referred  to 
as  having  been  omitted  from  appellant's  ab- 
stract Appellant  moves  to  strike  the  addi- 
tional abstract  tor  many  reasons,  among 
which  that  It  does  not  undertake  to  amend 
the  abstract  but  Is  a  statement  of  counsers 
deductions  and  conclusions  from  the  evidence. 
Bule  18  requires  appellant  to  awre  qp<ki  ap- 
p^ee  "a  printed  copy  of  so  much  of  the  ab- 
stract of  record  as  may  be  necessary  to  a 
full  underatandlng  of  the  questions  presented 
for  decision."  By  rule  19,  If  appellee  is  not 
aatlslled  with  the  appellant's  abstract  he 
may  file  such  "further  or  additional  abstract 
as  he  shall  deem  necessary  to  a  full  under- 
standing of  the  questions  presented  to  this 
court  for  decision."  The  general  rule  Is  that 
the  appellee  should  set  out  what  he  claims 
has  been  omitted.  We  have  said  that  when 
the  appellant  claims  he  has  furnished  an  ab- 
stract of  all  of  the  evidence,  "we  will  assume 
that  he  lias,  imless  the  appellee  sets  out  ad- 
ditional evldeuce."  Miller  v.  Wolf,  63  lowtf, 
236,  IS  N.  W.  Rep.  S89;  Gulnn  v.  Insurance 
Co^  80  Iowa,  350,  45  N.  W.  Kep.  880.  Now, 
the  additional  abstract  Is  filled  with  deduc- 
tions and  conclusions  of  counsel  as  to  what 
the  record  is,  which  constitute  no  part  of  the 
«vid(mce  or  record.  No  sufficient  reason  Is 
dhown  for  falling  to  set  out  the  portion  of 
the  record  which  it  is  claimed  was  omitted. 
We  have  examined  appellant's  abstract  In  the 
light  of  appellee's  so-called  "additional  ab- 
stract" and  find  that  many  matters  stated 
therein  were  in  fact  in  appdlant's  abstract 
The  mottm  1b  snstalned. 

Appellee  moves  to  strike  out  an  additional 
absti-act  filed  by  appellant  The  ground  of 
the  motion  is  that  the  paper  was  filed  too 
late.  There  is  no  showing  of  preJucUce  by 
reason  thereof  to  appellee.  It  does  not  ap- 
pear that  it  has  delayed  the  submission  of 
the  cause.  The  motion  is  overruled.  The 
cause  will  then  be  determined  upon  appel- 
lant's atratrnct  and  addiUtmal  abstract 

3.  It  seems  that  in  December,  1885,  the  de- 
fendant was  called  by  Dr.  Paige  to  examine 
the  eye  of  Anna  Feck.  That  at  this  time 
there  was  a  perforating  ulcer  of  the  left  cor- 
nea, with  protrusion  of  the  Iris,  a  small  part 
■of  the  Iris,  about  the  size  of  a  grain  of  wheat 
Xteing  outside  the  cornea,  protruding  from  the 
■eye.  The  external  parts  of  the  eye  were  wa- 
tery, Irritable,  and  spongy.  That  the  ulcera- 
tion spoken  of  was  the  result  of  the  Infection 
of  conjunctlvitia  and  blennorrhea.  The  de- 
fendant did  not  see  the  eye  again  until  Janu< 
ary  17,  1880.  At  this  time  there  was  greater 
protrusion  in  a  marked  degree,  and  very  little 
flight  In  the  eye.  Defendant  then  advised  the 
fm  rents  that  without  an  operation  the  ctya 


was  absolatdy  lost;  fliat  be  eooU  um  ten 
with  certainty  tlie  remit  at  an  operatltm.  It 
was  consented  to,  and  performed  the  next 
day.  Tbe  patient  ma  placed  upon  a  loongei, 
her  bands  held,  and  also  her  head  during  the 
latter  part  of  the  operation.  Near  the  end  of 
the  operation,  and  while  tiie  final  incision 
vras  b^ng  made,  the  patient  fiindied,  and  the 
knife  made  a  cut  across  the  oc»nea  in  a  diag- 
onal direction.  It  is  this  cat  which  plaintiff 
claims  destroyed  the  eya  Kitlier  by  rutson 
of  the  diseased  condition  the  eye,  <»  Iqr 
reoaoD  of  the  operation  and  oat,  tlie  al^^t  of 
the  eye  was  esitix^  lost  The  diseased  coo- 
ditlon  of  the  eye,  as  it  existed  piiar  to  the 
operation,  was  caused  by  Infection  of  the  iris, 
either  gMiorrheol  or  Uennorrtieal,  txuiamit- 
ted  frtHn  the  vagina  to  the  eye.  Tbt  opera^ 
tJon  was  snooesafnl  so  tar  as  the  excising  tbe 
prolapsed  portion  of  the  lite  was  concerned, 
but  sight  was  not  restored.  There  Is  much 
conflict  in  the  testimony  as  to  whethier  the 
defendant  used  an  anaesthetic.  Plaintiff  con- 
tends he  did  not  DefCTtdant  claims  that  be 
was  preparing  to  use  cbloroform,  wtien  the 
mother  of  the  diild  fortuide  its  use,  wheren^ 
on  he  consulted  with  his  colleague,  Dr.  Paige, 
as  to  the  propriety  of  proceeding  with  the  op- 
eration, using  cocaine  or  local  anaest^ietlcs, 
and  they  decided  that  they  could  properly 
proceed  using  cocaine,  which  they  did.  The 
testimony  tends  to  show  that  a  patient  may 
flinch  or  Jerk  in  case  of  sucli  an  opnvtlon. 
even  if  a  general  anaesthetic  la  used.  We 
have  stated  tills  much  touching  the  ocaidi- 
tion  of  the  cUld,  ttie  operation,  and  surround- 
ing drcumatanoes  In  order  that  a  better  un- 
derstanding rosy  be  liad  of  the  points  here- 
after discussed. 

4.  Many  errors  are  assigned.  Some  of 
them  are  purely  technical,  and  without 
merit  In  other  cases  the  error,  If  any,  was 
clearly  not  prejudldaL  We  can  consider  at 
length  only  those  assignments  which  seem  to 
raise  questions  of  controlling  importance. 
Against  tlie  objection  of  the  defendant 
plaintiff  was  permitted  to  read  to  the  jury 
from  "Wells'  Treatise  on  the  Bye"  what  that 
writer  says  as  to  the  op«atioa  of  "iridecto- 
my." This  evidence  was  objected  to  as  In- 
competent immaterial,  and  because  the 
work  was  an  old  edition.  Tbe  book  was 
published  In  1880,  and  states  that  choloro- 
form  should  always  be  administered.  It 
does  not  recognise  local  anaesthetic  treat- 
ment; in  fact  says  nothing  about  it  The 
operaticm  was  performed  in  1886,  and  it  Is 
claimed  that  after  1880,  and  prior  to  18SS, 
great  changes  had  occurred  in  optical  sur- 
gery; that  during  that  time,  cocaine,  a  local 
anaesthetic,  was  dlscorcred,  and  came  Into 
use,  thus  superseding  the  use  of  general 
anaesthetics  in  such  cases.  This  may  be 
conceded.  The  evidence,  we  think,  prepon- 
derates largely  In  favor  of  the  claim  that  In 
such  cases  the  modem  and  better  practice  ts 
to  use  local  anaesthetics.  Now,  ttiat  fact  was 
fully  shown  to  the  Jury,  and  from  the  evl- 
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denee  tt  appeared  ttmt  ttia  Wdls  book  aat»- 
dated  the  time  wbea  local  anaesthetlCB  flrat 
b^an  to  be  used  in  aucb  cases  in  this  coun- 
try. As  the  evidence  dearly  showed  wfiftt 
the  modem  practice  waa,  we  cannot  say 
tbat  the  ^feaidaiU  was  imJniUBtd  tta 
Introdnctlon  of  tbe  bo<^ 

&  Defendant  aalced  Dr.  Scbooler  the  tol- 
lowliig  questkin:  "What  la  tbe  general  re- 
snlt  of  pOTftiratlngr  view  •(  the  cornea  pro- 
duced by  gonorrheal  blennorrhea?"  An  ob- 
jection was  anstalned  'to  the  qnestton,  as  be> 
ing  Incompetnt  and  Immaterial.  We  tfilnk 
the  qnestlon  waa  both  competent  and  ma- 
terial. If  the  general  result  of  operations 
In  such  cases  was  not  to  restore  the  sl^t,  It 
would  be  proper,  as  tending  to  Aow  that  Hie 
flight  of  Anna  Peek's  eye  would  have  been 
lost  by  reascn  of  the  disease,  regardless  of 
any  ne^gence  In  perfomdng  the  operation. 
But  the  doetor  afterwards  teetlfled  that 
"operatloas  performed  tor  tbe  dlsesse  of 
gonorriieal  blmnorrhea  do  not  usually  re- 
sult in  aaiing  Hie  sight  of  the  eye."  There 
waa  therefore  no  prejudice  to  the  defendant 
from  the  ruling. 

e.  In  rebuttal,  plahitlff  and  his  wife  were 
«Aed:  "Did  you  erer  have  clap  or  any 
sexual  disease?"  The  questions  were  ob- 
jected to,  as  Incompetent,  irrelevant,  and  Im- 
material, and  the  objection  overruled.  The 
witnesses  answered,  in  subBtance,  that  they 
bad  not  had  any  such  disease.  The  inquiry 
was  foreign  to  any  Issue  In  the  ease.  It  was 
In  every  respect  Improper.  The  plnlntltf  tes- 
tified: "Before  she  contracted  this  trouble 
In  the  eye,  Anna  had  a  discharge  from  her 
private  parts,  which  was  transferred  to  her 
«ye.**  Dr.  Ptdasky.  a  witness  for  plalntUT, 
teatlfled  that,  when  he  saw  Anna,  there  was 
an  Inflammation  In  ths  eye,  which  proved  to 
be  Uennonbea,  and  that  the  latter  *1s 
oontraoted  from  vnRlnitls  or  gonorrhoeft." 
There  was  no  attack  made  on  tbe  parents 
of  this  girl  that  called  for  an  Inqntsltlon  as 
to  whether  or  not  they  bad  been  afSteted 
with  the  disease  mentioned.  It  was  shown, 
and  not  disputed,  that  the  disease  could  have 
been  imparted  to  the  girl  without  her  having 
bad  connectlou  with  any  one.  No  one  had 
dalmed  that  she  was  unchaste,  and  no  one 
bad  accused  her  parents  of  having  such  a 
disease.  There  could  have  been  but  one 
purpose  in  Introducing  this  evidence,— to  re- 
pel tbe  Idea  that  the  gb*l  had  been  afflicted 
with  the  disease  which  plaintiff  and  the 
wttnesses  had  testlfled  she  had.  It  could  In 
no  evoit  have  aided  tbe  Jury  in  arriving 
At  a  proper  determination  of  the  matters  In 
lasoe.  It  can  easily  be  seen  ^at  It  might 
work  greet  prejudice  to  the  defendant. 

7.  Exception  Is  taken  to  the  refusal  of  the 
court  to  give  the  following  Instruction: 
"Where  the  services  are  rendered  as  a 
gntulty,  gross  n^llgence  or  willful  negli- 
gence or  want  of  skill  will  alone  create  n 
liability;  and.  If  you  find  that  the  Servians 
4>f  the  defendant  were  rendered  to  tbe  plain- 
T.5&N.w.no.5— 33 


tiff  or  to  Us  wbM  fratnltMialy,  yoa  most 
furtlier  find  that  tbe  negligence  or  wsxit  sf 
skill  of  the  defraidant  was  gross  or  ■willful, 
and,  UBleaa  you  so  find,  yon  must  find  for  the 
dBfaidant"  llie  same  question  was  raised 
by  a  request  to  submit  an  Intemwatoiy  to 
the  Jury,  which  was  refused.  The  Instruc- 
tiott  and  tbe  request  to  submit  the  interroga- 
tory were  properly  refused.  We  can  dis- 
cover no  good  reason  why  the  degree  of 
cars  to  be  nsed  by  tbe  physician  or  surgeon 
should  be  less  in  case  bis  services  axe 
gratDltoudy  rendered.  But  we  need  not  dto- 
cuss  the  question,  ^le  evidence  Calls  t« 
show  any  contract  toudilng  the  services.  In 
tbe  absence  of  an  express  contract  in  such 
cases,  tbe  law  implies  that  the  defendant 
should  be  compensated  for  his  services. 
Pettlgrew  v.  Lewis,  (Kan.)  26  Pac.  Bep.  458; 
14  Amer.  ft  Eng.  Enc.  Law,  p.  78. 

8.  It  is  said  that  the  court  erred  In  re- 
fusing the  sixth  lastmetion  asked  by  defend- 
ant It  reads:  "Physicians  and  surgeons 
are  required  to  use  ordinary  skill  and  dili- 
gence, only  the  average  at  that  possessed  by 
tbe  profession  aa  a  body,  and  not  by  the 
thoroughly  educated  only,  having  regard  to 
tbe  Improvements  and  advanced  state  ctf 
the  profession  at  the  time  of  tbe  treatment" 
This  instruction  should  have  been  given. 
It  is  a  correct  statement  of  law.  The  eleventh 
iustruoUon  given  by  the  court  is  objectiona- 
ble, in  that  it  Is  liable  to  be  understood  by 
the  Jury  aa  mqntrtng  a  greater  degree  of  skill 
and  care  than  that  stated  In  the  instruction 
asked.  The  Instruction  given  also  fails  to 
state  to  the  Jury  thai.  In  determining  what 
is  ordinary  skill  and  care  In  such  a  case,  re- 
gard must  be  had  to  the  Improvements  and 
advanced  state  of  the  profession  at  the 
time  of  the  operation.  Smothers  v.  Hanks, 
34  Iowa,  286;  Almond  v.  Nugent,  Id.,  300; 
Gates  V.  Fleischer.  67  Wis.  604.  30  N.  W. 
Rep.  674. 

0.  The  following  Interrogatory  was  snb- 
mltted  to  the  Juiy:  "Would  the  sight  of  the 
diseased  eyeof  the  said  Anna  Peck  Itavebeen 
saved  had  the  accident  complained  of  not 
happened?"  The  Jury  answered.  "Yes." 
Now.  we  think  it  dearly  appears  that  this 
flndhig  is  not  sustained  by  tbe  evidence. 
We  need  not  set  it  out  In  detail.  It  Is  suf- 
ficient to  say  that  the  evidence  shows  that 
the  child  could  see  very  litUe  with  this  eye 
prior  to  the  operation.  The  ulcer  in  the  ey«^ 
it  appears,  had  almost  destroyed  tbe  sight 
There  was  a  possibUtty.  merely,  of  restoring 
sight  by  means  of  the  operation;  but  the  evi- 
dence, in  any  view  of  It,  cannot  be  said  to 
Justify  the  conclusion  reached  by  the  Jury, 
as  evidenced  by  the  answer  to  this  interroga- 
tory. Tlie  inquiry  was  a  material  one.  Of 
necessity,  it  must  have  been  in  a  large  meas- 
ure tnflnential  with  the  Jury  In  determining 
the  amount  of  their  verdict.  If  the  sight 
would  not  have  been  restored  by  the  opera- 
tion In  the  absence  of  the  acddent,  it  must 
be  conceded  that  the  damages  allowed— 
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W,500— "were  ezceMtre.  When  a  apedal  flnd- 
Inc  Is  not  nrpported  by  tbe  erldaioe,  and  the 
Saxt  ao  found  is  material,  tiiough  not  "neoes- 
sarily  of  a  determtnatiTe  diaracter,"  a  new 
trial  must  be  granted.  Jeffrey  t.  Raflroad 
Oc.  51  Iowa,  439,  1  N.  W.  Rep.  765;  Heath 
T.  MInlns  Co.,  66  Iowa.  737.  23  N.  W.  Rep. 
148;  Baldwin  t.  Railway  Co.,  68  Iowa,  210^ 
18  N.  W.  Rep.  884. 

10.  Other  errors  asrigned  do  not  merit  se- 
itoos  consideration.  We  bare  examined  tbem 
all,  and  find  no  prejudice  to  defendoDt.  For 
the  reasons  hereti^pe  given,  the  Judgment 
of  the  district  court  must  be  reversed. 


BARTLETT  T.  MAHLUM  et  al. 

(iSupreme  Court  of  Iowa.    May  19,  1893.) 

Xsohamch'  LiBMS— OwseKSBiF  op  Land — tiCB- 
coNTHAf-TOHS— Libs  Statement. 

1.  A  hiiBband  holding  s  lot  by  contract  of 
purcbase  in  hia  own  name,  who,  with  his 
wife's  Itnowledge  and  consent,  makes  a  writ- 
teo  contract  for  the  erectioc  of  a  huildine  on 
the  lot,  and  conducts  the  business  throufrnout 
in  bis  own  name  and  for  himself,  without  dis- 
closing any  agency  for  the  wife,  muHt  bo 
deemed  tbe  owner  of  the  lot  as  to  mechanics 
and  material  men  fnrninhing  labor  and  mate- 
rial on  tbe  house;  and  the  wife  cannot,  as 
against  them,  assert  ownership  to  the  lot. 

2.  The  contractor  for  the  construction  of 
a  ho'dBe  agreed  to  take  in  payment  a  stock  of 
goods,  offer  the  same  for  sale  at  retail  and 
wholesale  as  soon  as  daHrered,  and  apply  the 
proceeds  to  tbe  bills  for  the  lioese,  and  tnm 
over  the  balance  to  the  owner.  BeU,  that  the 
delivery  of  the  stock  of  goods  to  the  prindpal 
contractor  was  not  a  payment  in  fall  of  the 
contract  price  of  the  house,  ao  as  to  deprive 
a  subcontractor,  who  anbsequently  famfahed 
material  to  the  principal  contractor,  of  hia 
right  to  a  Hen. 

3.  A  lien  statement  filed  by  a  subcontractor 
Is  not  subject  to  the  objection  that  it  is  not 
just  and  true  because  he  failed  to  allow  a  dis- 
count, according  to  his  agreement  with  the 
principal  contractor,  where  such  discount  was 
to  be  allowed  only  for  cash  payment*. 

Appeal  from  district  court.  Emmet  coun^; 
Lot  Thomas.  Judge. 

Action  in  equity  to  establlBta  and  foreclose  a 
metdianle's  lien  on  account  for  materials  fiir- 
ntohed  for  the  erection  of  a  dwelling  house. 
In  lot  0,  blodc  33,  town  of  Esthervllle.  The 
issues  presented  on  this  appeal  are  between 
the  plaintiff  and  defendants  as  atMve  named. 
The  audwer  may  be  summed  up  as  present- 
ing a  general  denial.  The  Issues  will  suffl- 
riently  app^r  In  tbe  opinion.  Decree  and 
Judgmoit  was  entered  against  the  plaintiff, 
and  in  favor  of  tbese  defendants.  Plaintiff 
appeals. 

Soper,  Allen  ft  Morllnf,  tor  appellant.  J. 
G.  Myerly,  for  appellees. 

GIVEN.  J.  1.  It  clearly  appears  that  In  the 
simimer  of  1890  Elijah  Harrle  furnished  the 
materials  and  erected  a  dwelling  house  upon 
said  lot  5  under  a  contract  with  one  or  both 
the  defendants,  and  that  he  contracted  for 
and  leoelved  materials  for  said  house  from 


the  plaintiff.  We  think  it  falrty  appean  that 
the  building  contract  was  with  the  defend- 
ant William  Uablnm.  He  held  the  lot  by 
contract  of  purchase  In  his  own  name,  made 
the  written  contract  with  Harrie  in  bis  own 
name,  and  conducted  tbe  business  throughout 
In  fats  own  name  and  fOr  himself,  without 
disdodng  any  ogtmcy.  or  that  ne  was  acting 
for  bis  wife.  It  Is  contended  that  a  house 
and  lot  belonging  to  His.  m»^m*i»p  was  deed- 
ed as  consideration  for  building  the  new 
house.  Concede  this  tb  be  true,  yet  Mrs. 
Mahhun  knew  tliat  her  husband  was  actlnfr 
and  contractlnff  in  his  own  nome^  and  as 
owner  <tf  lot  6,  and  at  an  times  acqnlesced 
tbereln  and  consented  to  what  he  did. 
Whatever  may  be  their  rights  as  between 
themselves,  we  must  bold  under  the  facts 
that  for  all  the  purposes  of  tnls  cue  wnuam 
Mahhim  is  the  omier  of  asld  lot,  and  tbie 
person  for  whom  the  bouse  was  erected. 
Tbe  result  must  be  the  same,  whether  he 
acted  as  principal  or  agent,  for  Mrs.  B£ab- 
Inm  fully  authorized  and  rattfled  all  his  acts 
relatins  to  the  transaction. 

2.  Appellant's  first  claim  is  that  he  is  en- 
titled to  a  lien  as  princl^ial  contractor,  be- 
cause of  an  alleged  agreement  on  the  port 
of  William  Mahhim,  by  which  plaintiff  was 
induced  to  furnish  said  materials.  William 
Mablum  denies  the  statements  made  by 
plaintiff,  but,  conceding  that  they  were  made 
as  claimed,  we  think  th^  fUI  far  short  of 
establishing  an  agreement  between  plaintiff 
and  defaidants  tor  the  material  in  question. 
Plaintiff's  further  claim  is  that  said  state- 
ments and  r^resoitatlons  were  sodi  fliat 
the  defendants  shouM  be  estopped  thereby 
from  denying  bis  right  to  a  Uen.  It  Is  a 
Buffldent  answer  to  these  daims  lliat  tbe 
plaintiff  did  not  regard  what  was  said  as 
constituttng  dther  an  agreement  or  an  estop- 
pd.  He  did  not  act  or  rely  thereon;  he  has 
never  attempted  to  perfMt  a  lien  upon  the 
ba^  of  an  agreement  with  the  defmdanta, 
but  filed  a  lien  based  upon  an  agreement  with 
Harrie,  as  principal  contractor.  It  was  after 
this  alleged  agreemrat  with  William  Mablum 
that  plaintiff  contracted  with  Harrie,  fur- 
nished and  charged  the  material  to  Harrie, 
and  filed  his  claim  for  a  Uen  based  upon  bis 
agreement  with  Harrie.  He  is  dearly  not 
entitled  to  a  Uen  as  principal  contractor,  nor 
are  tbe  defendanta  estopped  from  denying 
bis  ri^t  to  a  Uen. 

3.  We  next  tnqubre  as  to  ttie  plaintiff's 
right  to  a  Uen  as  a  subcontractor.  That 
he  funUshed  material  for  said  bouse  in  pur- 
suance  of  an  agreement  with  the  ctHstractor 
Harrie  Is  not  questioned.  On  December  0. 
1890,  plaintiff  filed  his  claim  for  a  Uen.  baaed 
upon  a  contract  with  Harrie,  lAowlng  Uie 
last  item  to  have  been  furnished  November 
29.  1890.  On  December  23,  1890.  he  filed  an 
amendment  touching  the  ownership  of  said 
lot  6  that  need  not  be  further  stated.  On 
December  24.  1890,  notice  of  this  claim  for 
a  Uen  was  duly  served  on  the  defendants,. 
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It  appears  from  tbe  ta.ce  of  these  docnments 
that  the  plaintiff  Is  entitled  to  a  Uen  as 
claimed,  but  defendants  assert  aa  reasons 
why  he  is  not  so  entitled  that  he  has  failed 
to  show  that  there  was  anything  due  from 
tta«n  to  Harrle  at  the  time  the  material  was 
furnished,  that  the  claim  for  a  lieu  was  not 
filed  and  notice  sarved  within  30  days  from 
the  date  <mi  which  the  last  Item  of  material 
was  furnished,  and  lliat  the  pIiUntifE  has  not 
filed  a  just  and  true  statement  of  his  ac- 
count The  dalm  that  there  was  nothing 
due  to  Harrle  when  Oie  materials  w«e 
furnished  Is  based  upm  the  following  facts: 
One  Kirk,  having  a  stock  of  merchandise  at 
VIntou,  Iowa,  agreed  with  one  Clark  to  ex- 
<^tauge  the  goods  as  per  Inrolce  for  a  certain 
farm.  Ttie  defendants  agreed  with  Clark 
to  convej  to  bim  a  certain  house  and  lot  In 
£Mtaerrille,  wh«e  they  resided,  for  said 
stock  of  merchandise  and  9200  in  money. 
On  Augnst  6,  ISOO,  defendants  WUllam  Mahr 
lam  and  Sujah  ^irrie  entered  into  a  writ- 
tesi  flgreement,  wherehy  Mahlnm  eoM  to 
Hanle  ssld  $1400  worth  of  dry  goods  at 
InTfrice  price,  to  be  dellrered  at  EsthervUIe, 
and  agreed  to  pay  Honie  9200  In  cash.  In 
consldMatlon  of  sold  goods  and  cash,  Harrle 
agreed  to  bnlld  for  sold  Mahlum  on  any  lot 
designated  In  Estherrllle  a  dwelling  hoose 
according  to  certain  specifications,  and  to 
mske  to  said  Mahlum  a  warranty  deed  to 
lot  4,  block  24,  EsthcrrtUa  Sold  agreement 
coEdains  the  following:  "Whweas,  said  first 
party  Is  to  exchange  a  house  and  lot  for  the 
afbressid  goods  and  cash,  and  said  gooda 
are  to  be  deUvered  and  tlte  cash  paid  as 
soon  as  they  come  Into  the  possession  of  the 
first  pai^,  and  the  deed  for  the  afores^ 
lot  4  to  be  d^Tered  to  the  first  party  at  the 
same  time  the  goods  are  d^vered  to  the 
second  party;  however,  it  is  further  und^ 
stood  and  agreed  that  the  92pO  cash  to  be 
paid  1^^  the  first  party  la  to  be  paid  to  J.  O. 
Myeriy,  to  be  by  Um  paid  on  the  bill  of  lum- 
ber for  sold  house  to  be  btdlt  by  the  second 
party;  and  It  is  also  further  understood  and 
agreed,  as  a  part  of  this  ctm  tract,  and  as 
one  of  the  essentials  hereof,  that  said  dry 
goods  are  to  be  offered  for  nle  hy  sold  see* 
ond  party  at  retail  and  vrtiolesale  as  soon 
OS  the  same  are  dellTered  to  blm,  at  some 
suitable  place,  and  as  fast  as  the  same  are 
sold,  said  sales  to  be  for  cash  on^,  the  mon- 
ey Uieref or  is  to  be  turned  over  to  J.  O.  My- 
erly,  and  hy  him  applied  on  the  paymoit  ot 
Ulla  tor  the  aforesaid  house,  outhouse*  da- 
tern,  well,  etc.,  and  to  be  applied  until  sU 
bills  thereon  are  fully  paid,  and  the  balance 
turned  orer  to  said  second  parly."  It  ap- 
pears that  one  J.  S.  Fletdier  acted  as  agent 
for  Clark  and  Kirk  In  these  transactions, 
and  that  at  a  date  which  does  not  appear, 
but  evidCTUy  on  or  after  August  6,  1800.  an 
agreement  was  entered  Into  by  Harrle,  Mah- 
lum, and  Fletcher  redtlng  that,  whereas 
Mahlnm  had  that  day  conveyed  his  house 
and  lot  to  Clark  In  consideration  of  the 


9200  and  said  gooda  as  per  invoice  In  the 
hands  of  Fletcher,  the  goods  to  be  shipped 
to  BstbervUle,  Harrle  agreed  to  pay  the 
freight,  and  Mahlum  to  deposit  bis  deed  and 
abstract  In  the  bank  to  be  delivered  to 
Fletcher  when  the  goods  were  delivered  at 
the  depot  hi  EsthervUIe,  and  the  $200  ten- 
dered. Said  agreement  recites  that  Harrle 
shall  have  60  days  in  which  to  construct  the 
dwelling  house  for  Mahlum^^  and,  if  not  fin- 
ished In  that  time,  he  to  pay  $10  per  month 
for  the  house  conveyed  by  Mahlum  to  Clark 
until  the  new  bouse  was  finished.  Sold 
agreemoit  also  provides  as  follows:  "If 
necessary,  said  J.  S.  Fletcher  shall  make  a 
loan  on  the  said  new  house  to  the  amount 
of  $300.00,  to  dear  off  the  lost  payments 
for  constructing  sidd  house."  Said  lot  5  was 
designated  as  the  lot  upon  which  Harrie 
was  to  buUd  the  new  house,  and  upon  which 
be  did  build  it,  he  having  ordered  and  re- 
cdved  lumber  and  otbOT  materials  therefor 
from  the  plaintiff.  The  deed  from  Mahlum 
to  Claric  was  depodted  in  the  bank  August 
Sth,  and  the  goods  srrlved  at  Estiiervllle 
August  7,  1890.  and  were  put  in  charge  of  a 
salesman  to  be  sold.  DefMidants  contend 
that  by  the  deposit  of  their  deed  to  Clark,  In 
the  bank,  they  made  full  payment  to  Har- 
rle for  the  new  house, 'and  that,  as  that  was 
before  any  material  was  furnished,  plaintiff 
la  not  entitled  to  a  lien.  While  It  is  possi- 
ble that  a  failure  to  carry  out  any  one  of 
these  agreem«t8  might  have  prevented  ilie 
execution  of  all  of  them,  it  Is  not  true  that 
the  deed  to  Clark  was  the  nmrideratlon  tor 
whldi  Harrle  agreed  to  build  the  new 
houa&  It  Is  shown  by  bis  written  agree- 
ment with  William  Mahliun  that  it  was  In 
oonrideratlon  of  the  stock  ot  goods  and  ttie 
9200  ttiat  he  agreed  to  convey  sold  lot  4, 
and  to  erect  the  house.  Ndther  the  goods 
nor  the  9200  wtte  delivered  to  Harrie  on 
August  7th,  but  were  held  subfect  to  th» 
agreement  that  flie  9200  and  the  proceeds 
of  the  sale  of  the  goods  should  be  fadd 
Mr.  Myeriy,  to  be  apidled  In  paymmt  ot 
bills  Incuired  In  erecting  the  house.  It  Is 
manifest  to  our  minds  that  Harrie  was  not 
paid  In  full  before  tfae  plaintiff  furnished 
matNials  for  the  boua&  The  goods  were 
hdd  for  a  time  as  agreed  upon,  and  9175 
paid  Ml  tbe  lumber  Ull.  After  some  time 
Hanle  exchanged  tfae  goods  for  land  la 
Kossuth  county,  which  he  deeded  to  My- 
eriy  in  trust,  as  defendant's  claim,  to  se- 
cure tbem  ai^inat  a  failure  to  complete  tiie 
house,  but  we  think  It  was  to  Indemnify 
them  against  mechanics*  liens.  The  evi- 
dent shows  that  these  defendants  very 
properly  regarded  th^selves  as  having  a 
right  to  insist  that  the  goods  should  be  h^ 
and  tbe  proceeits  applied  as  agreed  opon  In 
their  written  agreements. 

4.  Thwe  Is  a  conflict  In  the  evidence  aa 
to  when  the  last  item  of  material  was  far* 
nlsbed  by  the  plaintiff.  We  think,  howevw, 
that  the  decided  preponderance  la  hi  favor 
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of  the  condndon  that  It  wai  on  the  29th  day 
of  NoTember,  1800,  less  than  30  days  b^ore 
plalntUT's  statement  and  am^ided  statement 
for  a  mechanic's  lien  was  filed  and  notice 
served.  Plaintiff  agreed  with  Harrle  to  al- 
low a  certain  discount  on  part  of  tbe  mate- 
rials furnished  In  his  statement  for  a  Uen. 
D^endants  contend  that  for  this  reason 
the  statement  filed  la  not  a  Jiist  and  trne 
statement  of  his  account  as  required  by 
statnte.  Whether  plaintiff  was  bound  to  al- 
low any  discount  we  do  not  determine.  It 
is  clear,  howerer,  tliat  he  was  not  bound  to 
do  so  except  upon  that  part  of  the  account 
ui>on  'vHilch  cash  was  paid  as  agreed.  This 
he  did,  and  his  statement  of  his  accoxmt  was 
Just  and  true.  Our  conclusion  is  t2iat  the 
decree  of  the  district  court  dismissing  plain- 
tiff's petition  must  be  rerersed.  It  does 
not  appear  whether  any  Issues  were  joined 
by  the  defendants  other  than  William  and 
Agnes  Mahlum,  or  what  Judgment  was' en- 
tered as  to  them.  The  case  will  be  remanded 
for  decree  in  conformity  with  this  opinion, 
and  for  such  judgments  and  decrees  as  may 
be  proper  and  necessary  as  to  said  other  ds* 
fendantB.  Keversed. 


WAMBACH  T.  GRAND  LODaSl  OF  IOWA, 
LEGION  OP  HONOR. 
(Supreme  Coart  of  Iowa.    May  19,  1893.) 
Appbai>— Time  of  Ta.eino. 
An  appeal  will  be  dismissed,  as  not 
harine  been  taken  within  ilz  months  from  the 
rendition  of  the  judgment,  as  required  by  Code, 
I  S173,  where  the  only  showing  in  the  abstract 
as  to  the  date  of  the  judgment  is  that  the 
court,  at  the  conclusion  of  the  trial,  sustained  a 
motion  to  take  the  ease  from  the  jury,  and 
enter  judgment  for  plaintiff,  and  It  appears 
tliat  the  trial  tooJi  place  some  10  omitlu  oefora 
the  appeal  was  taken. 

Appeal  from  ^Ustrict  ooort,  EbrnQton  eoon- 
ty;  3.  U  Sterens,  Judge: 

Action  on  a  beneficiary  oertlflcate.  Judg- 
ment tor  plaintiff,  and  tike  defendant  ap- 
pealed. 

J.  Ij.  Kamrar  and  A.  St,  Glair  Smith,  for 
appellant  Wesley  Martin  and  Gea  Wam- 
bach.  for  appellee. 

GRANGER,  J.  It  Ifl  suggested  by  appellee 
that  the  abstract  Is  an  afflrmatlre  showing 
that  the  court  is  without  jurisdiction.  An 
appeal  must  be  taken  "within  six  months 
from  the  rendition  of  the  judgment  or  order 
appealed  from;  not  afterwards."  Code,  | 
3173.  Time,  In  taking  an  appeal,  is  a  jurla- 
dlcUoual  fact  It  must  afflrmatiTely  appear. 
Where  the  Jiuisdictlonal  facts  do  not  appear, 
the  appeal  must  be  dismissed.  Plummer  t. 
Bank,  74  Iowa,  731,  33  N.  W.  Rep.  150.  Ap- 
pearance does  not  cure  the  defect  Stale 
Cloesner,  (Iowa,)  CI  N.  W.  Rep.  16,  and 
authorities  there  cited.  The  abstract  ^ows 
that  upon  the  filing  of  the  answer.  February 
9,  18D1,  "this  actioD  came  on  t<x  trial  to  a 


jury,"  eta  At  the  concluedon  of  tiie  erl- 
dence  the  court  sustained  a  motion  to  take 
the  case  from  the  jury,  and  enter  judgment 
for  the  plaintiff.  This  Is  the  only -showing  In 
the  abstract  as  to  the  date  of  the  judigment  * 
The  abstract  then  shows  that  "on  the  15th 
day  of  Deoember,  1891,  the  defendant  ap- 
pealed to  tills  court,  by  serving  notice,"  etc. 
It  thus  appears  from  the  abstract  that  the 
appeal  was  taken  some  10  months  after  the* 
judgment  or  order  appealed  from.  We  are 
In  such  a  case  entirely  without  jurisdiction. 
Of  our  own  motion,  we  are  required,  before 
trial,  to  "see  to  It"  that  a  case  is  one  of 
whldi  w«  haTo  jurisdlctiML  Plummer  t. 
Banlc,  supra. 
The  appeal  must  be,  and  is,  ^^lipnimffli. 


COOK  r.  THUMAN  et  at 
(Supreme  Court  of  Iowa.    May  19,  189a) 
Atmal — DsrsoTiTB  Abstract — OmiiB8i.L. 
An  'appeal  will  be  dismissed  where  ap* 

Eellee  files  an  additional  abstract,  in  whidi 
e  denies  that  the  trial  Judge  certified  the  erl- 
dMoa  as  sat  out  in  appeJiant's  abstract,  dniles 
that  any  certificate  wnateTw  In  reference  there- 
to was  filed  in  the  ease,  and  d«iies  that  both 
abstracts  contain  all  the  evidence,  and  appel- 
lant AUIs,  not  only  to  meet  this  dudal,  but  to 
file  any  argenent. 

Appeal  from  district  court,  Oamdl  connty; 
J.  H.  Mocomber,  Judge. 

Action  In  equity  to  subject  certain  real  es- 
tate and  personal  property  to  the  payment 
of  a  judgment  in  faror  of  the  plaintiff 
against  the  defendants.  Decree  was  enter- 
ed for  plaintiff.  Defendants  uppeaL 

fl.  L.  Oreoi,  for  aw^laotiL  Geoiaa  W. 
Pain,  tor  appellee. 

GIVEN,  J.  1.  App^ee  filed  an  additional 
abstract,  in  which  be  d«Eiles  that  the  trial 
Judge  certified  the  eWdenoe  as  set  oat  la  ap- 
pellants* abstract,  and  dmles  that  any  cer- 
tificate wbaterer  in  reference  thereto  was 
filed  in  the  case,  and  denies  that  both  ab- 
stracts oontoln  all  the  eridenca  Appellanta 
not  only  fail  to  meet  this  denial,  but  have 
failed  to  file  any  argument  Stich  being  the 
state  of  the  record,  the  appeal  Is  dlamHawl 


BTIVBB8  et  aL  t.  OARDNEB. 
(Biqinme  Oonrt  of  Iowa.   May  19,  1898L) 

Wills— Dokatioh  op  Bstatb  Dbvisei>— Puca- 

TOBT  WOKDS— QciBTUfO  TiTLB. 

1.  Testatrix  deTised  ha  land  to  her  hu»« 
luuid.  and  on  his  death  to  her  children,  bat  If 
"he  should  get  married  after  my  death,  in  that 
event  all  of  my  said  property,  both  real  and 
personal,  to  revwt"  to  the  diUdren.  Beid, 
that  the  prorlsions  as  to  the  dispoaltion  of  th^ 
property  after  the  husband's  death  or  marriage 
were  not  mere  precatory  words,  and  that  he 
took  only  a  life  estate  tn  the  land,  subject  to 
be  defeated  by  his  remarriage. 

2.  Where  aa  action  is  brought  to  quiet 
tltie  In  a  parcel  of  land  as  an  entirety,  a  ^ayer 
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for  genera]  relief  will  not  anthorlM  a  partl- 
tion  of  the  land  on  the  tbeorr  that  plaintifli 
are  the  owners  of  an  undiTided  Interest  io  the 
land  under  a  diffaeat  title  than  that  set  up  In 
the  petftlMu- 

Appeal  from  district  court,  Tama  oaaaty; 
L.  O.  Kinne,  Judge. 

Action  In  equity,  by  which  the  plaintUts 
seek  to  quiet  tbeir  title  to  12G  acres  of  land 
in  Tanm  county.  There  was  a  demnrrer  to 
the  petition,  which  waa  sustained,  and  plain- 
tiffs appeal 

WUUam  H.  Stlvm  and  James  Fowler,  In 
vxo.  per.  StmUe  &  Stiger.  ISor  appellee. 

ROTHROCK.  J.  1.  The  plwlntlffa  ciaim 
title  to  tite  land  1^  a  oonveyance  ftom  one 
Thomas  K.  Scotthom.  It  appears  from  the 
avexmente  of  the  petitUm  that  &e  land  waa 
formerty  owned  by  Caroline  SootQiom,  who 
wasliie  wife  of  said  TbomasK.  Scotthom,  and 
that  on  the  2d  day  of  Ansnst,  18S6,  the  said 
Caroline  Sootthom  made  and  executed  her 
last  will  and  testamenj,  which  ts  as  f<^owB: 
"I,  Caroline  Scotthom,  married,  being  of 
sound  mind,  make  this  my  will  and  testa- 
ment After  paying  my  funeral  expenses  and 
physldaji'a  bills  and  all  my  other  debts,  I 
giVe  and  devise  to  my  husband,  Thomas  K. 
Scotthom,  ttie  fc^owtng  described  lands,  yb.: 
The  east  half  of  the  southwest  quarter  of  sec- 
tion ten,  and  the  soothweet  quarter  ot  the 
southeast  quarter  of  sidd  section  ten,  and  the 
north  six  acres  of  the  northwest  quartM*  of 
the  northeast  quarter  of  section  flfteen,  all 
in  township  eighty-six  north,  range  thirteen 
west  of  the  Bth  F.  M.  Tbat  at  the  death  of 
my  said  husband,  T.  K.  Scotthom,  Hien  all  of 
said  lands  to  go  to  my  son,  Robert  Scotthom, 
and  that  he  shall  pay  to  my  daughter,  Louisa 
May,  the  snm  of  one  thoUBand  dollars,  the 
same  to  bear  Interest  at  the  mte  of  sir  per 
oent.  i>er  nTmnm  from  the  death  of  my  sold 
hudbnnd,  should  he  survive  m&.  That  my 
son,  Robert,  to  have  five  years  to  pay  the 
said  thousand  dollars  from  the  death  of  my 
husband,  or,  tn  the  event  should  I  survive 
him,  five  years  from  my  death,  and  that  he 
shaH  pay  to  her  six  per  cent,  from  my  death 
or  the  death  of  my  husband;  and  a  failure 
on  the  part  of  my  son,  Robert,  to  pay  said 
mtrney  to  my  said  daughter,  Lonlsa  I^Iay, 
within  the  specified  time,  that  she  shall  have 
a  lien,  on  all  of  said  land  hereinbefore  de- 
scribed, and  that  his  title  shall  not  be  per- 
fected unlesa  said  money  be  paid;  and  a  fail- 
ure on  his  <part  to  pay  said  money,  that  my 
daughter  may  have  her  said  one  ttiousaiul 
dollars'  interest  In  said  lands,  together  with 
the  IntOTest  due  thereon,  set  off  to  her  by"  par- 
tition. X  give  and  bequeath  to  my  daughter, 
Louisa  May,  my  gold  watch,  and  all  my  Jew- 
elry of  every  kind,  together  with  my  wearing 
apporeL  I  ^re  and  bequeath  all  my  household 
and  kitchon  furniture,  all  my  stock  and  Imple- 
ment«.  In  fact  allmy  personal  property  of  every 
description  that  I  may  own  at  the  time  of  my 
death,  to  my  son,  Robert,  and  Louisa  May,  to 


be  divided  equally  between,  to  shaM  and  sham 
alike,  except  the  gold  wattdi,  Jeweliy,  and  my 
clothing  heretnbefOTe  descrtbed.  That  all  my 
personal  property  la  to  be  left  in  the  care 
and  contrcd  of  my  husband.  T.  K.  Scotthom, 
to  have  the  use  of  all  of  said  pn^rty  during 
his  life,  free  to  control  and  manage  all  at  sold 
property,  to  use  the  same  as  his  own;  but 
if  my  husband  should  get  married  after  my 
death.  In  that  event  all  of  said  property,  bbtli 
real  and  perscmal,  to  revert  to  my  said  son 
and  daughter.  Given  midcr  my  hand  this 
2nd  day  of  August,  A.  D.  1886."  It  Is  further 
arerred  in  the  petition  that  the  testatrix  and 
her  husband  resided  upon  sold  land  from  the 
year  i£86  till  the  year  1888,  when  said  testa- 
trix died,  and  that  she  left  three  children  sur- 
viving her.  The  will  was  duly  proved  snd 
admitted  to  probate,  and  all  debts  and  de- 
mands against  the  testatw  have  been  paid. 
Said  Thomas  K.  Scotthom  remained  single 
until  the  6th  day  of  April,  1889,  when  he  In- 
termarried with  one  Martha  J.  McCormick. 
who  is  still  his  wife.  After  said  marriage  the 
two  children  named  In  tiie  will  made  quit- 
claim deeds  of  said  land  to  the  defendant. 
The  said  Thomas  E.  Sootthom  remained  la 
possession  of  said  premises  after  die  death  of 
the  testator,  and  until  the  Ist  day  of  May, 
1889,  when  said  defendant,  during  a  tempo- 
rary absence  of  said  Scotthom,  forcibly  broke 
open  the  doors  and  windows  of  the  dwelliug 
house  situated  on  said  premises,  and  took 
possession  thereof.  On  the  18th  day  of  April, 
1891,  the  said  Scotthom  and  his  vrlfe  b<M 
and  conveyed  said  premises  to  the  plaintiffs. 
The  prayer  of  the  petition  is  to  the  effect  that 
the  Interest  of  die  plaintiffs  in  said  premises 
may  be  determined  and  confirmed  as  against 
any  adverse  claim  of  the  defendant,  and  that 
plaintiffs  be  decreed  to  be  the  owners  of  the 
prrauises,  and  entitled  to  the  possession  there- 
of, and  for  general  relief.  The  demurrer  is  to 
the  effect  that  It  does  not  appear  from  the 
petition  that  the  plaintiffs  are  entitled  to  the 
relief  demanded,  nor  to  any  relief. 

The  real  controversy  presented  by  the  rec- 
ord Is  whether  the  devise  of  the  land  to 
Thomas  K.  Scotthom  was  a  devise  In  fee 
simple.  It  is  claimed  by  the  plaintiffs  tliat 
the  estate  created  by  the  will  was  an  absolute 
devise.  On  the  other  hand,  the  defendant 
claims  that  the  estate  created  by  the  will  waa 
for  life  (mly,  and  that  the  life  estate  was  sub- 
ject to  be  defeated  by  the  subsequent  mar- 
riage of  Scotthom.  We  are  united  in  the 
opinion  that  by  a  proper  cMistmetiMi  of  this 
will  Scotthom  took  a  life  estate,  and  that 
said  estate  terminated  npon  his  marriage. 
Oounsel  for  plaintiffs  state  their  claim  In  ar- 
gument In  the  following  language;  "The  wUi 
devises  to  the  testator's  husband  in  fee  sim- 
ple liie  real  estate,  without  restriction  or  lim- 
itation, (which  Is  shown  by  the  petition  to  be 
all  her  lands,)  and  the  subsequent  directions 
as  to  Its  disposition  after  the  death  of  the 
husband  are  simply  precatory  In  i^aracter, 
and  cannot  affect  Uie  absoLuteb  unceufUtlonal 
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tltte  conT«Ted  by  Hie  wUL"  It  la  a  funda- 
mental rnle  of  construction  tbat  all  of  the 
provisions  of  a  will  must  be  construed.  In  or- 
der to  arrlTe  at  the  IntentitHi  of  the  testator. 
There  Is  no  ground,  based  upon  eltiier  autli<»^ 
Ity  or  reason,  why  this  rule  should  not  apply 
to  wills  the  same  as  to  other  writings.  If  the 
first  clause  of  this  will,  which  gives  and  de- 
▼ises  tbeland  to  Thomas  K.  Scottbom,  is  to  be 
considered  alone,  there  can  be  no  doubt  that 
It  would  be  an  absolute  devise.  But  there  Is 
the  provision  immediately  following  that  at 
the  death  of  Scotthom  all  of  said  lands 
should  go  to  the  testator's  son,  and  the  fur- 
ther provision  that,  If  Scotthom  should  mar- 
ry, all  of  said  property,  real  and  personal, 
should  "revert"  to  the  son  and  daughter. 
These  provisions  are  not  mere  reoommenda- 
tory  or  precatory  words,  praying  or  requesting 
that  the  property  shall  go  to  tne  children  u^ 
on  the  death  or  marriage  of  the  husband. 
They  are  as  absolute  provisions  of  the  will 
as  the  provision  making  the  devise  to  the 
husband.  And  they  are  not  repugnant  be- 
cause they  really  all  relate  to  the  same  sub- 
ject. They  denote  the  Intention  of  the  testa- 
tor that  the  husband  shall  take  the  estate 
for  life,  or  so  long  as  he  shall  remain  un- 
married, and  that  at  his  deatii  or  marriage 
It  shall  descend  to  the  chlldroL  It  is  said  In 
argument  that  by  use  of  the  word  "re- 
vert" the  testator  does  not  devise  property 
to  any  one,  because  the  son  or  daughter  nev- 
er before  owned  the  land.  It  Is  very  plain 
that  the  testator  Intended  the  word  "revert" 
In  the  same  sense  as  "give"  or  "devise." 
CSounsel  cite  a  number  of  cases  in  this  court 
as  sustaining  the  claim  that  the  devise  to  her 
husband  was  absolute.  They  are  as  follows: 
Alden  v.  Johnson,  (Iowa,)  18  N.  W.  Rep.  CBT; 
Case  T.  Dwire,  (Iowa,)  15  N.  W.  Rep.  265; 
Rona  V.  Meier,  47  Iowa,  607;  Williams  v.  Alli- 
son, 33  Iowa,  278;  Benkert  v.  Jacoby,  36  Iowa, 
278;  In  re  WIU  of  Burbank,  69  Iowa,  378,  28 
K.  W.Rep.64S;  Bills  ▼.  Bills,  80  Iowa,  269,  45 
V.  W.  Rep.  748.  An  examlnntira  of  these 
cases  will  show  that  this  court  has  at  no  time 
relaxed  the  rule  above  announced  that  the 
whole  instrument  must  be  oon^dered  In  arriv- 
ing at  the  Intention  of  the  testator.  The  cases 
where  It  Is  held  that  a  devise  with  a  subse- 
quent limitation  repugnant  to  the  devise  Is 
void  are  such  that  the  devise  la  plainly  In- 
tended to  be  absolute,  as  where  a  devise  is  to 
one  with  a  provision  that  whatever  of  tiie  de- 
vised land  may  be  undisposed  of  at  the  death 
of  the  devisee  shall  go  to  other  parties.  In 
such  cases  It  Is  held  that  the  devise  Is  abso- 
lute, because  it  plainly  Invests  the  devisee 
with  the  power  to  sell  and  dispose  of  the 
land.  There  Is  no  such  a  provision  In  the 
will  in  controversy  In  this  case,  and  It  seems 
to  us  that,  it  we  were  to  hold  this  devise  to 
be  absolute.  It  would  be  as  plainly  subversive 
of  the  Intaition  of  the  testator  as  If  the  wife 
had  used  these  words  In  her  will:  "I  give 
and  devise  my  land  to  my  husband,  and  at 
his  death,  or  tn  tlie  event  oi  his  marriage^  It 


Shan  go  to  my  children."  And  when  this 
rule  Is  ccmsldered  as  It  should  be,  the  intent 
is  manifest  that  the  devise  to  the  husband 
should  not  be  absolute. 

2.  It  is  claimed  by  appdlants  that  they  are 
enUtied  to  at  least  one-third  interest  In  the 
land,  because  Scotthom  was  entitied  to  a  dis- 
tributive share  In  the  land  under  the  statute. 
Although  there  is  a  prayer  for  general  relief, 
yet  the  petition  Is  not  a  petition  for  partition. 
It  is  a  demand  or  claim  fotmded  upon  the 
will,  and  not  up<Hi  any  right  In  the  land  as 
the  surviving  husband,  and  for  aught  that 
appears  the  dalm  Is  mode  for  the  first  time 
In  this  court  In  view  of  ttic  averments  of 
the  petition,  our  con<dusloa  is  that.  If  there  Is 
any  ground  for  maiming  partition  under  the 
statute,  the  plaintiffs  idiould  be  required  to 
resort  to  that  remedy  by  an  action  for  that 
purpose.  The  decree  of  the  district  court  dls- 
TnimiiTig  the  plalntUPs  petition  Is  affirmed. 

KINNB,  J.,  to<dE  no  part  In  the  dedstw  of 
this  casa 


NUVELTT  IRON  WORKS  v.  OAPITAIi 
CITY  OATMEAL  00. 

(Snpmns  Court  of  Iowa.    Mar  21»  1883.) 

Rbcord  oir  ArrsAi.  —  Doom »itart  Evidbxct— 
Mbabubs  of  Damages  —  Bhcaoh  or  CoxTaAor 

TO  SOFFLT  UaCHINBRT. 

1.  DocumeDta  which  have  been  set  out  In 

the  petition  and  admitted  in  the  answer,  and 
whicn  have  been  properly  identified  In  the 
stenographer' B  minates  and  offered  in  evidence, 
arc  part  of  the  record  on  appeal,  even  thongb 
they  were  not  filed  and  left  with  the  clerk  aa 
evidence  la  the  cbb&  Jamison  v.  Weaver, 
(Iowa,)  53  N.  W.  Rep.  1076,  followed. 

2.  A  statement  ror  a  mechanic's  lien  tor 
materials,  charing  defoidant  on  a  certain  day 
"To  bill  received'  for  certain  amonntH,  fol- 
lowed by  credits,  with  the  month  and  day  of 
each,  and  showing  a  balance  dne  plaintiflt,  to 
which  are  attached  sheets  Betting  oot  the  ser* 
eral  Items  of  the  bills,  la  sufBcient  to  show 
when  the  material  was  furnished.  Valentine 
T.  RawBOD,  10  N.  W.  Rep.  338,  67  Iowa.  178, 
distinguished. 

<t.  In  an  action  to  recover  the  pries  of 
machinery  for  an  oatmeal  mill,  where  the  con- 
tract provides  that,  when  ready  to  start,  de- 
fendant will  fnmlBh  all  needed  hdp  and  srain 
for  testing  the  mill,  defendant  la  not  entitied 
to  credit  for  the  services  of  the  enrineer,  nor 
for  the  time  for  which  he  was  paid  previous 
to  starting,  though  the  mill  was  not  ready  to 
start  until  three  months  from  the  time  set  in 
the  contract.  Browneil  v.  Chapman,  (lowaj 
51  N.  W.  Ren.  249.  distiugulahed. 

4.  Defendant  cannot  recover  for  coat  con- 
Bomed  In  making  steam  to  test  the  mUL 

6.  Where  plaintiff  notified  defendant  that 
the  -mill  was  about  ready  to  start,  defendant 
was  entitled  to  recover  the  reasonable  waees 
paid  to  a  servant,  whom  defendant  called  from 
another  part  of  the  state,  while  waiting  for 
plaintiff  to  complete  the  work. 

6.  Where  the  contract  calls  for  on  "ad- 
justable brush,  specially  for  oats,"  and  an  ad- 
justable brush  such  as  is  used  in  flour  vai',',A 
IB  put  in,  which  t^Dtiff  reuses  to  replace, 
and  which  defendant  replaces,  and  notifies 
plaintiff  that  the  old  brush  la  subject  to  its 
ordoTf  the  meaanra  oi  damages  is  not  Uw  AJfer- 
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«iee  between  die  two  bmshes.  but  tbe  valDe  of 
tbe  new  brush  and  the  cost  of  puttiD^  it  in. 

7.  Where  plaintiff  agrees  "that  the  m!Il, 
as  a  whole,  shall  have  a  capadtT  of  100  bar- 
r^  of  good  merchantable  meal  in  24c  hours," 
and  it  is  alleged  that  the  drjiug  kilns  did  not 
hare  the  regnired  capacity,  the  contract  is 
snfUdentlr  complied  with  where  it  appears 
that,  at  tbe  test,  46  barrels  of  meal  were  made 
In  11  hotira. 

a.  Tbe  measure  of  damages  for  delay  In 
completing  the  contract  is  the  reasonable  rental 
ralne  of  the  mill  during  such  time,  tbongh  it 
is  proper  to  consider  tbe  cost  of  the  mill,  the 
depreciation  of  the  machineir  while  in  motion, 
and  the  profits  that  could  oe  made,  to  anire 
at  SQcb  value.  Brownetl  t.  Chapman.  (Iowa,) 
51  N.  W.  Rep.  24t,  followed. 

Api>eal  from  district  court.  Polk  county; 
O.  P.  Holmes,  Judge. 

Action  In  equity  to  enforce  a  mechanic's 
lien  for  material,  machinery,  and  labor  fur- 
nlahed  for  the  completion  of  an  oatmeal 
mllL  Defendant  answered,  denying  that 
plaintiff  filed  with  the  clerk  of  the  court 
a  statement  of  its  claim,  as  required  by  law, 
and  alleging,  by  way  of  counterclaim,  a  fail- 
ure to  complete  the  mill  within  the  time, 
and  In  the  manner,  required  by  the  con- 
tract, and  asking  damages.  Flaiutltf,  In  re- 
ply, denied  the  counterclaim.  Decree  was 
entered  In  favor  of  Hie  plalntlfL  Defmdant 
appeals. 

St.  John  St  Stevenson  and  J.  D.  Whise- 
nand,  for  appellai^  Cummins  &  Wright, 
for  appeUe& 

GIVEN.  J.  1.  AppeUee  filed  an  additional 
abstract  and  a  denial  of  appellant's  abstract, 
whereby  It  appears  that  tbe  medianlc's  lien 
and  contract  set  out  In  the  petition,  and  ad- 
mitted in  the  answer,  were  offered  in  evi- 
dence; also  a  statement  from  defendant  to 
plaintUF  of  the  damages  claimed,  and  that 
these  docom^ts  were  not  filed  and  left 
with  the  cleik  as  evid^ce  In  the  case.  For 
this  reason  appellee  moves  to  dismiss  the 
appeal,  and  to  affirm  the  judgment  below. 
Appelant  moves  to  strike  this  additional 
abstract  because  not  filed  In  time.  Under 
the  pleadings,  and  the  certificates  of  tbe 
trial  judge  and  reporter,  tiiese  docoments 
ire  sufficiently  Identified.  In  Jamison  t. 
Weaver,  (Iowa,)  53  N.  W.  Rep.  1076,  this 
court  heUd  that  documentary  evidence  which 
has  been  properly  identified  in  the  report- 
er's notes  and  offered  In  evidence  Is  part 
of  the  record  on  appeal,  even  though  they 
are  not  on  file,  or  In  the  actual  custody  of 
the  (derk,  and  not  attached  to  or  Incorpo- 
rated in  the  stenographer's  report  when 
certified  by  the  Judge.  As  appellee's  motion 
to  affirm  must  be  overruled,  it  Is  unneces- 
sary that  we  consider  appellant's  motion  to 
strike  appellee's  additional  abstract 

2.  Appellant's  first  contention  Is  that  the 
statement  filed  by  appellee  for  a  mechanic's 
Hen  is  Insoffleient,  for  that  It  does  not  show 
wlien  tbe  material  was  furnished  or  labor 
perform^,  and  when  completed.  The  state- 
ment oondsts  ot  four  sheets,— the  first  debit- 


ing appellant:  "1889,  Nor.  1&  To  bUl  re- 
ceived, 97.310.00.  18SD.  Not.  lA.  To  bffl  re- 
cetvedt  Following  tills  are  seveml 

credits,  with  tbe  month  and  day  of  each, 
and  showing  a  balance  due  to  appellee  of 
$2,103.48.  ;nie  second  sheet,  under  date  of 
November  16,  18S0^  gives  tbe  three  items 
composing  the  bill  for  $2Si5.  As  the  state- 
ment for  a  lien  was  filed  April  11,  1890,  we 
conclude  that  this  Is  a  misprint,  and  that 
November  10,  1889,  histeud  of  1890,  is  the 
date  appearing  In  tbe  second  sheet.  Tlie 
third  sheet  sets  out  the  several  items  com- 
posing  the  bill  for  $7,310.  as  sold  to  appel- 
lant NoTeml)er  16,  1889;  and  the  fourth  Is 
the  veriflcatiun.  This  statement  certainty 
shows  that  the  several  items  charged  were 
furnished  on  November  16,  1889.  In  Valen- 
tine V.  Kawson,  57  Iowa,  179,  10  N.  W.  Rep. 
338,  the  statement  did  not  give  any  time 
as  that  at  which  the  material  was  furnished. 
This  statement  is  sufficient  In  this  respect. 

S.  There  is  no  dispute  on  this  appeal  but 
that  appellee  Is  entitled  to  be  allowed  the 
contract  price,  $7,605,  less  $5,566.99,  paid  In 
cash  by  appelant.  The  contexitions  are  as 
to  certain  Items  the  counterclaim  disal- 
lowed. In  whole  or  in  part,  by  the  district 
court  The  contract  pro^des:  "Itflll  to  be 
started  by  November  Ist  in  good  running 
order."  AppeUee  did  not  complete  Its  work 
until  February  1,  1890.  Appellant  alleges 
that  it  employed  and  paid  one  Shadley,  as 
ragineer,  the  reasonable  compensation  of 
$165  from  November  1,  1880.  to  February 
1,  1800.  and  was  damaged  in  that  amount 
by  app^ee's  delay  in  completing  the  mill; 
and  that  Shadley.  under  the  direction  of  ap- 
pellee, was  employed  from  December  6, 
1889,  in  operating  the  engine  for  appellee 
in  testing  the  mill.  Under  the  contract  ap- 
pellant agreed  as  follows:  "When  ready  to 
start  will  furnish  all  needed  hdp  (except 
mlUer)  and  grain  for  operation  of  milL" 
The  start  here  referred  to  was  the  start  for 
testing  the  mill,  and  not  the  start  after  com- 
pletion. The  servlcea  of  the  engineer  were 
"needed  hc4p"  for  the  purpose  of  testing  the 
mill,  and  appellant  is  not  entitled  to  recover 
tiierefor,  nor  for  the  time  for  which  the 
engineer  was  paid  previous  to  starting.  Ap- 
pellant was  bound  to  furnish  that  help, 
and  It  does  not  appear  that  it  was  necessary 
to  have  employed  him  on  wages  prior  to 
the  time  his  services  were  required.  The 
case  is  unlike  Brownell  r.  Chapman,  (Iowa,) 
51  N.  W.  Rep.  249,  In  that  appellant  was 
bound  to  fiumish  the  help  for  which  be 
charges  damages.  Appellant  cliarges  for 
coal  consumed  in  making  steam  to  test  the 
mill.  While  coal  Is  not  expreraly  mentioned 
In  the  contract,  we  think  its  spirit  and 
meaning  is  that  appellant  should  furnish  the 
coaL  Appellant  had  employed  one  Kinney, 
and,  bdng  notified  that  the  mUl  was  about 
ready  to  start  notified  Mr.  Kinney  to  come 
from  bis  home,  In  another  part  of  the  state, 
which  he  did.  and  appetlout  paid  hiiu  $17.60, 
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his  reasonable  wages  wbSte  waltlzig  for  ap- 
pellM  to  complete  the  work.  In  view  of 
tbe  notice  tliat  the  mill  was  about  ready, 
appellant  was  warranted  In  calling  Mr.  'KSn- 
ney  to  come,  and  Is  entitled  to  reoorer  the 
amount  paid  bim. 

4.  Under  tlie  contract,  app^ee  was  to  put 
In  "1  No.  2  Victor  adjustable  brush,  spe- 
cially for  oats.**  A  No.  2  Ytetw  adjustable 
bmah,  mch  as  Is  used  in  flouring  milla,  was 
put  In.  It  is  not  dii^nted  but  that  this  bnuh 
was  not  "qMdally  for  oats,**  and  waa  not 
suited  to  the  Intended  use.  Appellant  contln- 
ued  to  use  tlie  brush  until  about  July  1, 1880, 
wh«i  it  r«noved  the  same,  and  replaced  tt 
with  one  suited  to  an  oatmeal  mill,  at  a  cost 
of  $105,  and  nottfled  appellee  Oiat  the  brash 
put  tn  1v  it  was  subject  to  its  order,  and 
lias  erer  since  so  held  It.  While  appellee 
does  not  claim  that  the  brush  put  In  was 
according  to  contiaot.  It  contends  that  the 
meesore  of  damages  la  the  dlfferaice  In  the 
value  at  the  two  brashes,  and  that,  as  ap- 
pelant did  not  prove  fhdr  values,  it  cannot 
recovor  for  this  item.  Sudi  Is  not  the  nde, 
as  applied  to  these  facts.  AppeUant  waa  m 
tUled  to  a  brush  sudi  as  fbe  omtract  called 
for.  Appellee  tailed  and  refused  to  famish 
such  a  brash,  but  famished  one  tmsnited  to 
the  Intended  tub.  Appellant  most  either  cihi- 
tinue  to  use  the  vmmitable  bntslu  or  provide 
itsdf  with  a  sidtable  tme,  whidi  it  did,  at  a 
necessatj  a»t  of  $165,  because  of  appcUee^ 
failure  to  pwform  Its  cMitract.  The  value 
of  the  bmah  fnnddied  appellee  may  have 
been  equal  to  or  greater  than  the  one  pur- 
chased by  appellant,  but  that  did  not  make 
tt  saitable  **«peclany  for  oats,"  not  of  value 
to  appelluit  Bgr  tibe  notice  that  tha  brnah 
put  in  by  qtpellee  was  subject  to  Its  order, 
appellant  made  all  the  retnm  thereof  that  It 
was  required  to  make,  and  the  brash  there- 
after ma  the  property  of  appdlee,  and  sub- 
jeet  to  Ita  control.  Under  the  facte  the  caae 
Is  not  different  ftom  wliat  it  woold  have  been 
had  ai^>eiee  fidled  to  put  in  any  brush.  We 
think  appiOlant  is  entitled  to  be  allowed  the 
reasonable  expense  of  putting  In  a  bruKh  sndli 
as  appellee  agreed  to  put  In,  which  we  find 
to  be  yi65.  Appellant  claims  |20,  Hie  cost  of 
correcting  defects  in  the  dust  reels.  It  Is 
evident  that  these  reels  were  Insoffldoit,  as 
originally  constructed,  when  the  mill  was 
run  near  Ita  capacity.  The  diange  In  the  reels 
waa  necessary,  and  the  reasonaUe  cost  (pO) 
should  be  allowed  to  appellant. 

6.  Appellee  agreed  "that  the  mUXl,  as  a 
whole,  shall  have  a  caxradty  of  100  barrels 
of  good  merchantable  meal  in  24  hoonL** 
It  appears  that,  In  the  process  of  manafii& 
turing  oatmeal,  the  o&ts  are  dried  by  being 
passed  over  a  series  of  pans  heated  by  stoam. 
Appellant  contends  that  the  drying  Ulns  or 
pans  put  In  by  appellee  did  not  have  the  re- 
quired capacity;  that  only  gratn  enough 
could  be  dried  to  produce  SO  barrels  of  meal 
in  24  houra  Appellee  contends  that  the  evi- 
dence dwws  that,  property  managed,  the  kUn 


had  Uie  required  capacity.  We  win  not  dis- 
cuss the  evidence  relating  to  this  qoestlon  of 
fact  further  than  to  say  that  the  test  made, 
where  45  barrda  of  meal  were  made  In  11 
hoars,  aatlafles  us  that,  with  a  sufflelent  sup- 
ply of  steam,  grain  enough  could  be  dried  lu 
the  kiln  to  produce  100  barrels  of  meal  in 
24  hours.  Appellee  Is  not  responsible  for  any 
lack  in  the  sui^y  of  steam.  Our  conclusloa 
is  that  this  item  waa  property  disallowed. 

8.  Appellee  was  bound,  1^  the  contract, 
to  have  the  mill  ready  to  be  started  Novem- 
ber 1,  1889,  In  good  running  order.  This  It 
failed  to  do,  and  ^  not  have  ita  woA  com- 
pleted, and  the  mill  In  good  running  order, 
until  February  1,  1800.  Appellee  does  not 
question  but  that  appellant  Is  entiUed  to  be 
allowed  propw  damagea  for  this  delay,  but 
the  contention  is  as  to  the  meaanre  of  dam- 
ages. The  court  below  allowed  appellant 
$350  as  the  rental  value  oi  the  n^  during 
these  months.  Apjtellant  contends  Qiat  It  Is 
entitled  to  recover  the  proflto  which  It  la 
shown  it  could  have  made  daring  that  time 
had  the  mill  bem  completed  as  agreed.  As 
showing  the  profits,  evldrace  was  introduced 
as  to  the  coat  ot  oate,  the  cost  of  roanufiwttu^ 
ing,  and  the  price  of  oatmeaL  It  Is  d^med 
that,  oats  being  low  and  me^  high,  appellant 
would  have  made  a  pn^t  of  $1  per  barrel, 
or  $100  pet  day.  Appdtee  coDtesds  Uiat  tlie 
measure  of  damages  Is  the  -rental  valne  or 
the  milL  Many  ^uUioritlea  are  cited,  bat. 
as  the  contention  la  folly  answered  In  Brown- 
ell  T.  Chapman,  ^wa.)  SL  N.  W.  240* 
(recently  decided  thto  coar^)  we  do  not 
here  notice  the  other  caaes  rafSRed  ta  niat 
was  a  eounterdalm  tor  damages  for  a  fiUl^ 
are  to  ftanltfi  IxMen  for  a  steamboat  at 
the  time  agreed.  TMs  court,  after  an  ex- 
traided  review  ot  the  caaes^  held  -Oiat  the 
measure  ot  damagea  waa  the  xontel  valne  (rf 
the  boat  WUle  It  la  true  that  the  ooat  of 
the  ndU,  the  d^redatlMi,  or  ottierwise.  of  tta 
uMfdilnery  while  in  operation,  and  the  pnflto 
that  coold  be  made  with  Ibe  mm,  are  proper 
to  be  considered  In  arriving  at  tiie  tental 
value,  neither  constitutes  the  measare  irf 
damages.  Here,  as  In  BrownelTa  Oasn,  '*we 
must  ke^  In  view  the  rule  universally  recog- 
nised,  that  the  damage  for  breach  of  con- 
tract must  be  limited  to  snoh  as  would  nat- 
urally come  within  the  c(mtem];datl<m  ot  the 
parties  at  the  time  the  contract  was  made." 
Surely,  those  parties  did  not  then  contem- 
plate that  oate  would  be  low  and  meal  high, 
nnd  ttieretore  the  proflte  la^.  They  most 
have  contemplated  tiiat  a  failure  to  complete 
the  mill  in  time  would  deprive  appellee  of 
the  use  of  the  mill,  and  that  the  damagea 
woold  be  the  value  (tf  that  use,  nam^,  Uke 
rental  value.  The  court  below  allowed  ap; 
pellant,  as  the  roital  value  for  the  three 
months.  $350;  being  $116.0S%  per  month. 
The  witnesses  differ  wWely  in  thMr  esti- 
mates of  the  rental  value;  some  basing  tbelr 
estimates  on  profits,  placing  it  at  $25  per  day, 
and  others,  estimating  «a  the  tamstmanC, 
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plactng  u  low  as  8  per  cent  therecna.  Ab  we 
have  seen,  neltber,  takm  akme,  Is  a  cwrect 
basis,  yet  both  are  proper  to  be  considered 
In  airlTtns  at  the  lental  Talm.  Appellant 
had  atMot  18,000  InTested  In  macUnery.  8  per 
cent.  <m  wUcb  would  be  9080  per  year,  or 
$o6.0G%  per  month.  Add  to  this  $65  per 
month,  paid  by  appellant  as  rectal  for  the 
Imildins,  and  we  have,  aocordlns  to  the  low- 
est estimate,  $121.66%  as  the  rental  value  per 
month,  being  $15  more  than  was  allowed. 
We  think  the  ftiir  conclusion  from  all  the  ev- 
idence is  that  the  reasonable  rental  value 
of  the  mill,  as  It  was,  to  be  for  the  months 
of  November  and  December,  1880,  and  Jan- 
oary,  1800,  $300  per  month.  Appellee  in  ar- 
gument refers  to  an  addlttonal  abstract, 
showbig  the  state  of  the  pleadings,  and  ar- 
gnea  therefrom  that  appellfuit  is  not  entitled 
to  this  Item  of  damage  as  claimed  under  the 
pleadings.  We  do  not  find  such  additional 
abstract,  and  presume  that  the  argument 
was  made  in  anticipation  of  an  additional  ab- 
stract  that  was  not  filed.  Under  the  plead- 
ings as  shown  in  the  abstract,  appellant  Is 
entitled  to  be  allowed  on  this  Item  according 
to  the  measure  of  damages  In  such  cases, 
which  Is  the  rental  value  of  the  mill  as  It 
was  to  be.  Our  conclusion  Is  that  appellant 
is  entitled  to  be  allowed  $452.50  on  the  coun- 
terclaim, in  addition  to  the  amounts  allowed 
by  the  district  court,  that  this  amount  be 
deducted  trom  the  $1,117.51  found  in  favor 
of  appellee,  and  that,  thus  modified,  the  judg- 
ment of  the  district  court  to  afflraed. 


8TAT1D  T.  LUIGK  et  al. 

(Supreme  Goart  of  Iowa.    May  27,  1893.) 

Appeal  from  ulstrlct  court.  Polk  county; 
C.  P.  Holmes,  Judge. 

Defendants  were  Indicted  for  a  liquor  nui- 
sance; were  convicted  and  sentenced  to  pay 
a  fine  of  $300  each,  and  costs  and  attorneys* 
fees,  and  to  stand  committed  to  fb.e  jail  of 
Polk  county,  Iowa,  for  $107  days,  unless  said 
Qne  and  costs  should  be  sooner  paid.  De- 
fendant Lnlck  excepted,  and  appeals. 

John  y.  Stone.  Atty.  Gen.,  and  Thos.  A 
Cheshire,  for  the  State. 

KINNB,  J.  This  cause  is  submitted  on  a 
transcript  which  contains  a  copy  of  the  in- 
dictment, notice  of  appeal,  appeal  bond,  and 
record  entry  of  Judgment.  Neither  the  evi- 
dence. Instructions,  nor  motion  for  a  new 
trial  Is  in  the  record.  We  have  cMmtned 
the  entire  record  before  us,  and  find  no  er- 
ror. Affirmed. 


8TATB  T.  MEIBR. 
(Sopreme  Court  of  Iowa.    May  27,  1893.) 
Appeal  from  district  court,  Polk  comity; 
a  p.  HolTiipa,  Judge. 
The  defendant  was  oonvicted  at  the  crime 


of  nuisance  committed  by  maintaining  » 
place  in  whioh  he  kept  for  sale  and  sold.  In, 
vicdation  of  law,  Intoxicating  liqucH^  Fro» 
the  judgment  imposing  a  fine,  and  provid- 
ing for  bis  imprisonment  in  case  of  a  Itail- 
nre  to  pay  the  fine  and  costs,  and  for  the 
alMitem«it  of  the  nnlsaiice,  def«idant  ap- 
peals. 

PER  CUKIAM.  This  cause  Is  submitted 
for  our  determination  on  a  transcript  of  tbe 
indictment,  Judgmeat,  notice  of  appeal,  and 
appeal  bond.  We  have  read  the  record  so 
submitted,  but  without  discovering  any 
ground  for  reversing  the  judgment  of  tb» 
district  ooorL  It  Is  therefore  affirmed. 


STATB  V.  HARTT. 
(Soin«me  Ooort  of  Iowa.    May  Vt,  1808.> 
Appeal  from  district  court,  Pc^  county. 

John  X.  Stone,  Atty.  Qeo-t  for  the  State. 

PBR  GUBIAM.  This  Is  an  appeal  by  the 
defendant  from  a  judgmoit  for  a  One  of 
$50(^  upon  a  convletion  on  an  Indictment 
for  keeping  a  nuisance.  The  appeal  Is  pre- 
sented upon  a  transcript  of  the  Indictment 
and  the  Judgment  entry  and  a  supersedeas 
bond.  The  record,  ttnu  presented,  discloses 
no  error,  and  the  jnclgmatt  oi  ttM  dtetriet 
court  to  affirmed. 


3TAXB  r.  OS&OBN. 
(Supreme  Conrt  of  Iowa.    May  27,  1883.> 
Appeal  from  district  court.  Polk  county. 
Indictment  for  nuisance.  Judgment  of  cou-. 
victlou,  from  which  the  defeaUaut  appealed. 

No  f^tpeainnce  tar  t2ie  defendant,  and  the 
cause  was  submitted  on  a  partial  transcript 

PER  CURIAM.  The  record,  aside  from  a 
copy  of  the  Indictment,  and  the  appeal  bond, 
shows  the  ovOTruling  of  a  motion  for  a  new 
trial  and  the  judgment  There  is  nothing  to 
indicate  error  la  the  prooeedlng,  and  th» 
Judgment  to  affirmed. 


STATE  V.  KIMEa 

(Supreme  Court  of  Iowa.    May  27,  18g3.> 
Appeal  from  district  court  Polk  county; 
C.  P.  Holmes,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  keeping  a  house  of  111  fame  resorted  to 
for  the  purposes  of  prostitution  and  lewd- 
ness. From  the  judgment  which  required 
bim  to  be  imprisoned  In  the  penitentiary  at 
Ft.  Madison  for  the  period  of  18  months, 
and  to  pay  the  costs,  defendant  appeals. 

PER  CURIAM.  This  cause  to  snbailtted 
fbr  our  decision  on  a  transeC^t  of  tlw  tai 

Digitized  by  Google 


522 


NOETHWBSTEBN  BEPOBTBR.  Vol.  56. 


(lawft. 


dictmCTt,  Judgment,  notice  of  appeal,  and 
appeal  bond.  We  have  examined  the  rec- 
ord thus  submitted  with  care,  but  find  no 
groond  npon  which  the  Judgment  of  the  dis- 
trict court  should  be  dlstorbed.  It  ta  there- 
fore affirmed. 


STATB  T.  WAGNER. 
(Sapreme  Court  of  Iowa.    Mar  26^  1S9S.) 
Appeal  from  district  ooart,  Folk  county; 
W.  F.  Conrad.  Judge. 

J.  Y.  Stone,  Xtty.  Oen..  for  the  Stata. 

FBB  CURIAM.  It  appears  from  a  tran- 
script In  mis  case  that  ib»  defendant  ap- 
pealed to  this  court  from  a  Judgment  Im- 
posing a  fine  npon  him  of  $300  and  attor- 
neys' fees  and  costs,  npon  a  charge  of  keep- 
ing and  maintaining  a  nuisance  by  the  sale 
<ur  lnt<»clcatlng  liquors.  An  «anilnatlon  of 
the  transcript  discloses  no  error  In  the  pro- 
ceedings in  the  court  below,  and  the  Judg- 
ment is  affirmed. 


STATE  T.  HILLISON. 
(Snpreme  Court  of  Iowa.    May  28,  1883.) 
Appeal  from  district  court,  Polk  oonntr; 
CL  P.  Holmes,  Judge. 

FhllllpB  ft  Phillips,  for  appelant  John  Y. 
BteaUj  Atty.  Oen.,  for  appdle& 

PER  CURIAM.  This  case  was  submitted 
npcm  a  trsnscript,  and  wlfiumt  abstract  or 
argument  The  transcript  shows  that  the 
defendant  was  legally  charged,  tried,  and 
oonvicted  of  the  crime  of  owning  and  keep- 
ing Intoxicating  ll(iiu»%  with  Intent  to  sdl 
ttie  same^  in  P(dk  county,  Iowa,  In  Tictotton 
of  law.  Judgmokt  was  entered  that  de- 
fendant pay  a  fine  of  $oO,  and  costs  taxed 
at  968,  and  that  he  be  Imprisoned  In  the  jail 
of  Polk  oounty  for  36  days,  unless  said  fine 
and  costs  be  paUL  From  tUs  Judgment  llie 
defoidsnt  am^ealed.  We  have  wnifnl'^fHl  the 
transcript  b^ore  us  with  care,  and  fall  to 
dlacorer  any  errors  or  Irregularities  In  the 
proceedings.  The  Judgment  of  Qib  district 
court  Is  therefore  affirmed. 


STATB  T.  WAGNER. 

(Suprema  Court  of  Iowa.    May  26,  1883.) 

Appeal  from  district  court.  Polk  coun^; 
W.  F.  Conrad,  Judge. 

Indictment  for  u  nuisance.  Judgment  of 
conviction,  from  which  the  d^endant  ap- 
pealed. 

No  appearance  for  appellant,  and  the  cause 
was  submitted  on  a  partial  transcript  of 
tue  record  below. 


PER  CURIAM.  The  transcript,  aside  from 
a  copy  of  the  Indictment,  contains  no  part 
of  the  record  of  the  proceedings  before  ver- 
dict. It  shows  that  a  motl^m  In  arrest  of 
Judgment  and  for  a  new  trial  was  over- 
ruled, but  neither  the  motion  nor  the  grounds 
thereof  are  set  out.  So  far  as  the  record 
discloses,  the  proceedings  leading  to  the 
Judgm^t  are  valid,  and  the  Jodgmmt  Is 
affirmed. 


STATB  V.  WAGNBR. 

<Sapreme  Court  ot  Iowa.   May  2flk  1883.) 

Appeal  from  district  court.  Polk  coun^; 
G.  P.  Holmes.  Jndge. 

Indictment  for  a  liqtior  nuisance.  The  de- 
fendant was  convicted,  sentenced,  and  ap- 
peals. 

John  Y.  Stone,  Atty.  Gen.,  and  Tbxm.  A. 
Cheshire,  for  the  State; 

KINNB,  J.  This  cause  Is  submitted  on  a 
transcript  which  contains  nothing  save  a 
copy  of  the  Indictment,  notice  of  appeal, 
appeal  bond,  and  record  witry  of  Judg- 
ment We  luLve  carefully  examined  the  en- 
tire record  before  us,  and  discover  no  error. 
The  Judgment  of  tlie  dlstitot  court  Is  af- 
firmed. * 


STATB  V.  WTNIA. 

(Supreme  Court  of  Iowa.    May  25,  1883.) 

Appeal  from  district  court,  Sioux  county; 
F.  R.  Gaynor,  Judge. 

The  defendant  was  Indicted,  tried,  and 
convicted  npon  a  charge  of  keeping  and 
mnifitniniTig  ^  btUldlug  With  tlie  Int^t  to 
sell  Intoxicating  liquors  ther^n,  and  was  ad- 
judged to  pay  a  fine  of  MOO,  from  which  he 
appeals. 

John  Y.  Stone,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  case  is  presented  to 
this  court  upon  the  record  entries  made  In 
the  court  below,  consisting  of  the  Indictment, 
a  motion  to  Quash  the  same,  which  was  over- 
ruled, and  a  demurrer  thereto,  which  was 
also  overruled.  There -is  also  the  record  of 
a  trial  by  Jury  upon  a  plea  of  not  guilty,  a 
motion  for  new  trial,  which  was  overruled, 
and  a  Judgment  was  entered  on  the  verdict. 
An  examination  of  the  record  discloses  no 
error  in  any  of  the  proceedings,  and  Uie 
Judgment  Is  affirmed. 


STATB  T.  MOOSB. 

(Supreme  Court  of  Iowa.    May  2S,  1808.) 

Appeal  from  district  court,  EUoux  county; 
F.  R.  Gaynor,  Judge. 

John  Y.  Stcme,  Atty.  Oen,,  and  Tboa.  A. 
Otaeshlre,  for  the  StatSb 
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KINNB,  1.  nus  cmw  IB  nbmltted  m  a 
tniuorlpt  whldi  contains  a  coi»7  of  ttae  In- 
dictmoit,  pleot  aitty  of  Judgment,  notice 
of  appeal,  and  ^ipeal  bond.  No  exception 
was  taken  to  any  of  tlie  proceedings  In  the 
court  below,  so  far  as  the  record  before  us 
dlsdoaea.  We  have  examined  all  Uie  record 
here,  and  discover  no  error.  The  Judgment 
of  the  district  court  Is  affirmed. 


STATE  T.  HARGEN& 
(Sapreme  Court  of  Iowa.    May  25,  1893.) 
Appeal  from  district  court,  Harrison  coun- 
ty. 

The  defendant  was  convicted  of  the  crime 
of  keeping  a  place  In  wlilch  he  Icept  for 
sale  uDd  sold  intoxicating  liquors  In  viola- 
tion of  law.  From  the  Judgment  of  the 
district  court  nKiulrlng  him  to  puy  a  floe  and 
costs,  and  committing  him  to  Jail  In  default 
of  payment,  he  appeals. 

ROBINSON,  C.  J.  This  cause  is  submitted 
for  our  decision  without  argument  for  either 
party,  on  a  transcript  of  the  indictment, 
Judgment,  notice  of  appeal,  and  appeal  bond. 
We  have  read  the  record  thus  presented 
with  care,  but  discover  no  reason  for  dis- 
turbing the  Judgment  of  the  district  court 
It  Is  thereft>re  affirmed. 


STATSI  T.  FRAUCKB. 
QSapreme  Oonrt  erf  Iowa.    Hsy  25^  189a) 
Appeal  from  district  court.  Clay  county; 
Lot  Thomas,  Judge. 

Indictmait  fbr  a  nuisance.  Terdlct  ot 
guilty,  and  a  Judgment  from  which  the  de- 
fendant appealed. 

No  appearance  In  this  court  for  appellant, 
and  the  attorney  general  submitted  the 
cause  on  a  transcript  of  the  record. 

PER  CURIAM.  The  transcript  Is  a  mere 
statement  of  the  proceedings  tn  the  district 
court  wltliout  the  evidence  or  instructions 
of  the  court.  The  proceedings  seem  to  have 
been  regular  and  legal,  and  the  Judgment  of 
the  district  court  Is  affirmed. 


CRIBS  T.  CHIOAGO  &  N.  W.  RY.  CO. 
(Sapreine  Gout  of  Iowa.    May  3B,  IfiOS.) 

RalLBOAD  COMPANIEB  —  KlI.l.tNO  BtOCK— DbpsO^ 
IVB  ChOBSIXO— FlXDIVOI*. 

1.  In  an  action  for  killiag  a  horse  at  a  pab- 
Ho  crowiuK,  pluintilT's  thctiry  wub  that  the 
horse's  hoof  caught  in  the  space  between  the 
plank  In  the  crossing  and  the  rail,  and  he  was 
onable  to  extricate  himself.  It  was  conceded 
tliat  the  horse  wai  carried  some  distance  from 
the  croMing,  and  that  one  of  his  hoofs  was 
pulled  oft.  and  wedged  between  the  plank  and 
the  talL  The  train  men  testified  that  the  horse 


was  not  caught,  bet  there  was  other  evidence 

that  he  stopped  when  be  came  upon  the  track, 
and  "had  plentr  of  time  to  get  across."  Bud, 
that  a  Gndine  that  the  horse  was  caught  wocld 
not  be  disturbed. 

Z  Some  of  the  witnesses  teatiBed  tiiat  the 
opening  was  from  2%  to  3^  Inches  wide,  aad 
others  Chat  It  was  as  wide  as  the  breadth  of 
their  hands.  A  dvil  eufrineer  testified  that  3 
Inchee  was  the  limit  in  width  of  a  properly  con- 
structed crossing.  Held,  that  a  finding  that  de- 
fendant was  negligent  in  permittlug  the  cross- 
ing to  remain  In  that  condition  woald  not  be 
disturbed. 

Appeal  from  district  court.  Sac  county; 
C.  D.  Goldsmith,  Judge. 

Action  at  law  to  recover  the  value  of  a 
horse  killed  on  a  public  crossing  of  the  de- 
fendant's railroad  by  one  of  tlie  defendant's 
engines  while  In  tlie  operation  of  the  road. 
There  was  a  trial  by  Jury,  and  a  verdict  and 
Judgment  for  the  plolutlfF.  Defendant  ap- 
peals. 

J.  a  Cook  and  W.  A.  Helsell,  for  appel- 
lant fUwood  &  Zane,  fbr  ^pellee. 

ROTHROCK,  J.  t  There  Is  no  dispute  as 
to  the  killing  of  the  bonw.  He  was  struck 
by  an.  engine  on  the  croeaing  of  a  public 
road  over  the  defendant's  railroad.  It  Is 
claimed  by  the  plaintiff  that  the  collision 
with  the  horse  was  occasioned  by  reason  of 
a  d^ectlve  crossing.  The  alleged  defect  coi^ 
slsted  In  allowing  the  opening  between  die 
plank  In  the  crossing  and  the  rails  of  the 
track  to  be  80  wide  that  the  horse.  In  cross- 
Ing  the  trade,  crowded  his  foot  In  the  open- 
ing, and  was  unable  to  remove  It,  and  was 
plniMied  thoe  until  atrudt  1^  ttte  eagia& 
The  theory  of  the  defendant  Is  that  the 
animal  attempted  to  croaa  the  track  In  front 
of  the  engine,  and  at  the  same  time,  and 
that  hhi  foot  was  crowded'  or  puahed  into 
the  opoilng  by  the  colUMon.  It  la  conceded 
that  the  horse  was  earned  some  distance 
from  the  point  of  contact  with  the  co^ne, 
and  that  one  of  his  hoofS  was  pulled  off, 
and  found  wedged  between  the  plank  and 
the  ralL  There  are  only  two  real  questions 
in  the  caseu  The  first  Is,  was  there  suffl- 
cimt  evldenoe  to  anthoriae  a  finding  that 
the  horse  was  struck  by  reason  of  having 
hla  foot  in  the  opuilng?  It  Is  true  that  the 
train  men  testified  as  witnessea  that  t^e  meet- 
ing of  the  horse  and  the  en^ne  was  slmnl- 
taueous,  and  that  he  was  not  fast  in  the 
track;  but  there  la  oOier  evidence  to  the 
effect  Otat  Uw  borse  stopped  vrbea  it  came 
on  tbB  track,  and  "bad  plenty  of  time  to  get 
across;"  that  it  was  standing  on  the  cros^ 
Ing  when  It  was  stmck.  This  was  a  question 
for  the  Jury  to  determine,  and,  In  view  of 
the  claim  that  the  foot  was  forced  between 
the  plank  and  the  rail  by  the  coDiidon,  no 
court  would  be  Justified  In  disturbing  the 
finding.  The  next  question  is,  was  the  open- 
ing between  the  rail  and  the  plank  so  wide 
as  to  authorize  a  finding  that  the  defendant 
was  negligent  In  permitting  It  to  be  In  tnat 
omdltlon?  Here,  agabn,  then  la  oonffict  In 
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the  tniAean.  Hbe  teBOmaaj  Oia  vit- 
nesses  as  to  the  widtib  of  tbe  opening  put 
It  at  from  2%  to  3^  IradieB;  oUien  stated 
tlmt.  at  the  place  where  the  hoof  was 
wedged  In,  the  opening  was  aa  wide  as  the 
breadth  of  their  hands;  others  stated  that 
^e  opening  was  so  wl^  as  to  attract  their 
attrition  when  drtvtaig  over  Ihe  crossing 
and  Induce  tiiem  to  aTOld  tlie  widest  part  of 
U;  and  the  testimony  of  a  dvll  en^eer 
glTes  8  Inches  as  the  limit  In  width  <tf  a 
properly  constructed  crossing:  Oar  oondu- 
slon  Is  that  the  Terdlct  finds  sufficient  mash 
port  In  the  evld^ce. 

2.  Exceptions  were  taken  to  certain  para- 
graphs of  the  charge  to  the  JiU7t  and  to  the 
refusal  to  give  certain  instructions  at  the 
request  of  the  defendant  We  dlscoTer  no 
error  in  the  diarge.  It  fidrly  presmted 
ereiy  material  question  in  the  cas&  And 
some  of  the  instructlonB  asked  and  refused 
were  tn  effect  glTen  In  the  charge  of  the 
court  Others  were  rightly  refused  becanse 
Ihef  were  a^nunentatlTe,  and  not  proper 
to  be  glTOL  It  Is  snffldait  to  dispose  of 
Uaese  questions  In  this  gmersl  wi^.  A  mere 
statement  of  the  questions  raised  would 
dbow  that  there  was  no  error  In  ttie  matter 
of  rulings  on  qnestloDS  at  law.  Affirmed. 


INDEPENDENT  DIST.  OP  BDBN,  NO.  2, 
ot  aL  T.  KHODEIS,  PreirideDL 

(Supreme  Court  of  Iowa.    May  SS,  1893.) 

Fastibs— Uandaiiiis  —  School  Diarsion— Bw- 

PLOrsiKfT  OF  Tkacskr. 

1.  Under  CoAe,  {  2545,  which  provides  that 

all  persOQB  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demand- 
ed, mar  be  Joined  as  plaintiffs,  an  independent 
echool  district  and  a  teacher  employed  hj  the 
board  may  join  as  plaintiffs  in  an  action  to 
compel  the  president  of  the  board  to  approve 
and  file  the  contract  of  employment  alnc«  both 
are  interested  in  the  subject  of  the  action,— the 
contract,— and  In  the  relief  demanded,— its  ap- 
proval  and  filing. 

2.  "Where  a  private  person  b  dearly  wltMn 
Code,  f  3377,  which  permits  mandamus  pro* 
ceedings  to  be  instituted  on  the  petition  of  a 
private  party  agi^ieved.  the  fact  that  the  inter- 
est of  a  school  district  joined  with  him  as  plain- 
tiff is  a  public  interest  and  should  therefore  be 
represented  by  the  state,  as  further  required  by 
said  section,  is  no  ground  for  dismissing  the  ac- 
tion, if  the  result,  under  the  issues,  would  nec- 
essarily be  the  same  as  if  the  state  had  been 
joined. 

3.  Code,  1 1767,  which  requires  teachers  to 
be  employed  by  the  subdirector  of  the  district 
township,  does  not  apply  to  independent  school 
districts  organized  from  parts  of  district  town- 
ships, and  having  neithn*  snbdistricts  nor  subdi- 
rectors.  but  such  luttority  rests  with  the 
board  of  directors,  which  is  the  only  official 

Kwer  in  an  indepeniieut  district.  Aueam  T. 
strict  83  Iowa,  explained. 

4.  After  a  teacher  has  been  employed  by 
the  board  of  directors  of  an  independent  dis- 
trict acd  the  contract  has  been  slfoied  by  him- 
self and  the  secretary,  the  president  of  the 
board  cannot  refuse  to  approve  and  file  the  con- 
tract because  the  teacher  is  not  of  good  moral 
character,  and  not  personally  fit  to  teach,  since 
Aflss  are  matters  for  the  board  to  determine. 


Plaee  t.  rDownsUp,  9  N.  W.  Bep.  917.  56  Iowa,. 
578,  limited. 

5.  The  illegal  and  void  appotntmeait  of  a 
president  pro  tem.,  by  the  board  of  directors, 
to  approve  and  file  the  contract  uftae  the  re- 
fasal  of  the  regular  president  to  do  so.  Is  not  s 
waiver  by  the  teacher  of  the  performance  of 
that  duty  by  the  nresideot  and  does  not  bar 
mandamus  proceedings  by  the  teacher  and  the 
board  to  compel  him  to  do  so. 

6.  The  trial  court  does  not  abase  Its  dis- 
cretion in  refusing  a  cootiauance  to  obtain  wit- 
nesses to  rebut  certain  oral  evidence  introdotsed 
by  plaintiff,  ehowine  the  conddoration  for  a 
written  contract,  where  defendant  himself  in- 
troduced evidence  on  that  qoeetlon,  and  the  con- 
tinuance would  have  taken  tiie  case  beyond  the 
term. 

Appeal  from  district  court  Marshall  coun- 
ty; J.  L.  Stevens,  Judge. 

Action  for  mandamus  to  comp^  defendant 
to  file  and  approve  a  teacher's  contract. 
Judgment  fw  plabittfts,  and  the  defendant 
appealed. 

J.  L.  Carney,  for  appellant  O.  Gaswdl. 
for  appellees. 

GRANOBR,  J.  On  the  1st  day  of  April, 
1801,  the  board  of  directora  of  the  pUdntiff 
district  by  a  majority  vote,  agreed  to  employ 
the  plaintiff  Gam  bell  as  a  teacher  for  the 
district  for  the  period  of  nine  months  from 
September  14,  1891,  In  pursnance  of  which  a 
contract  In  writing  was  prepared  and  signed 
by  Gambell  and  the  secretary  of  said  board, 
and  presented  to  the  defendant,  to  be  by  hin*, 
as  president  of  the  board,  approved  and 
filed,  which  the  defendant  refused  to  do,  and 
this  action  Is  to  compd  the  performance  of 
that  duty.  The  answer  Is  In  four  diTlsions, 
the  first  b^g  of  admlssiDiis  and  denials.  To 
Hie  other  three  divisions  tiie  district  ooort 
sustained  a  demurrer,  and  the  substance  of 
each  division  can  better  be  stated  as  we 
reacb  the  different  questions  for  constdna- 
Uon. 

1.  In  the  second  division  It  is  averred  that 
there  la  a  misjoinder  of  parties  plaintiff.  It 
will  he  seen  that  the  strict  and  the  teadter 
—the  contracthig  parties— are  the  plaintiffs. 
The  argument  appelant  Is  that  while  the 
"causes  of  action  are  the  same  ktud,"  they 
are  not  In  fS-vor  of  the  same  par^;  and  r^er- 
ence  Is  made  to  Oode,  i  2630,  which  Is  as  to 
joinder  of  causes  of  action,  and  not  parties. 
Section  2Q45  treats  of  Joinder  of  parties 
plaintiff,  and  Is  as  follows:  "All  persons 
having  an  Interest  In  flie  subject  of  the  ac- 
tion, and  In  obtaining  the  rdlef  demanded, 
may  be  Joined  as  plaintiffs,  exc^t  where  it 
Is  otherwise  provided  in  tUs  Code."  For  the 
purpose  of  this  question,  we,  of  course,  se- 
same the  facts  to  be  aa  pleaded.  It  thea 
appears  that  the  district  and  Gambdl  have 
mad«  a  contract  The  law  requires  that  it 
shall  be  reduced  to  writing,  approved,  and 
filed,  and  designates  hy  whom  this  aiiall  be 
done.  This  suit  Is  to  compel  the  perform- 
ance of  tiiat  agreement  TAb  "subject  of  the 
action"  Is  the  contract  The  "relieC  d»- 
manded"  Is  the  performance  of  the  duty  by 
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the  preatdent  of  ttie  board,  b  It  to  be 
<loiibceJ  that  botik  the  district  and  the  tewfr 
«r  an  Interested  In  the  anbject  ot  the  aeUcni, 
—the  contract,— «nd  ttie  relief  demanded,— 
the  approrbic  and  flllng  of  the  same?  The 
iioestlon  win  hardly  admit  of  dlsnmlOD. 
Presnmablj',  one  parQr  to  flie  contract  wonU 
be  as  mocfa  Interested  as  the  other,  at  the 
time  of  mahinc  tt  In  having  the  law  com- 
plied with  as  to  the  manner  ot  Its  maUng 
and  prewrratlon,  and  not,  as  claimed,  that 
the  teadm  alone  wonld  haye  that  Interest 

2.  It  Is  contended  fliat  because  the  district 
has  only  a  pubMe  Interest  the  action  should 
liaTe  beoi  In  bdulf  of  the  state,  and  by  the 
pnhllo  prosecntw,  and  Tef»ence  Is  made  to 
Code*  I  S377,  as  fMlows:  rrhe  order  of  man- 
damns  Is  granted  <n  the  petition  of  any  private 
party  aggrieved,  wlthont  the  concorrence  ot 
the  prosecotor  tor  the  states  or  on  the  peti- 
tion of  the  state  1^  the  county  attorney, 
when  the  public  Interest  Is  concerned,  and  la 
In  the  name  of  sodi  private  party,  or  of  the 
state,  as  the  case  may  be  in  tact  brought" 
While  the  case.  In  a  sense.  Involves  a  public 
tnterest,  it  to  exceedingly  doubtful.  In  view 
of  the  law  as  to  the  duties  of  the  public 
lirosecntor,  and  creating  school  districts,  tf 
such  a  public  Interest  comes  within  the  le0s- 
latlve  Intent  of  the  section.  It  to  not,  how- 
ever, necessary  that  we  should  determine  the 
4iDeBtlon.  The  plaintiff  Oambell  to  a  private 
p«mn  seeing  relief,  and  comes  clearly 
within  the  rule  of  Code.  (  337S,  and  if  it 
eboold  be  held  that  the  intn^st  of  the  dis- 
trict should  be  repreemted  by  the  state,  as 
a  party.  It  would  not  have  ttie  effect  to  dis- 
miss the  suit  as  to  Oambell.  Nor  would  It 
In  any  way  change  the  relief  to  be  granted. 
With  Gambell  alone  as  plaintiff,  the  result 
wonld  he  the  same  aa  to  defendant,  under 
-die  Issues,  and  hence  there  to  no  pr^dlcei 

3.  The  third  dIvMon  of  the  answer,  after 
some  admtoidons,  tnclnding  Hie  presentation 
to  tile  defendant  of  the  contract,  cont^ns 
the  following  defaifdve  matter:  "That  said 
paper  was  presented  for  the  approval  ot  de- 
"fendant  as  president  of  said  school  board, 
and,  acting  under  and  In  accordance  with 
law,  thto  defendant  refused  to  file  or  ap- 
prove the  said  paper  as  a  contract  with  the 
said  Gambell,  and  that  sold  action  was  taken 
ntter  due  consideration,  and  for  the  reason 
that  the  contract  did  not  conform  to  the 
provtBlobs  of  the  law,  and  because  the  plain- 
tiff y.  o.  Gambell  was  not  a  person  of  good 
moral  character;  that  his  employment  was 
protested  agnlnst  by  a  large  number  of  pa- 
trona  of  the  school,  who  had  become  dissatis- 
fied by  the  said  Oambell's  former  connection 
as  teacher  with  the  schooto  of  Rhodes,  and, 
beoanss  of  the  Inefficiency  and  failure  of  the 
raid  Gambell  to  discharge  the  duties  of  a 
teacher,  a  torge  nnmber  of  the  people  resid- 
ing In  the  said  Independent  school  district 
refused  to  send  their  children  to  school.  The 
defendant  further  shows  that  during  the 
school  year  of  1890  the  said  Oambell  failed 


to  Instruct  Us  pa^  at  Bliodes,  tn  pliystolo> 
gy  and  hrglene,  wMh  special  lefereskoe  to  tbft 
effect  ctf  olodHdlc*  drinks  and  stimolanto 
upon  the  homan  system,  as  required  by  ttiii 
law  of  thto  state.  ISie  defendant  further 
svers  tiiat  acting,  as  he  beUeved^  In  the  beat 
Interests  ot  the  school  at  Rhodes,  Iowa,  and 
to  tslHifally  discbarge  the  dntlea  of  hto  of- 
fie^  as  inesldent  of  ttie  board.  In  fba  ezap> 
else  of  Us  best  judgment,  and  with  the  dis- 
cretion vested  In  him  under  the  law,  he  had, 
a  long  time  prior  to  the  beghmtng  of  thto  no- 
tion, refosed  to  approve  or  file  the  said 
paper  as  a  contract  with  V.  C.  GambdL  De> 
fendant  tarOu^  avers  that  each  at  the  plain. 
IUDb  had  fnll  notice  of  the  refusal  of  defend- 
ant to  approve  the  cmtract  priw  to  any  serf*. 
Ices  being  rendered  by  said  Gamb^  as  a 
teacher.*' 

The  law  governing  distriot  townships 
makea  express  provisions  as  to  the  employ- 
ment  ctf  teachers  for  subdlstriots,  and  de- 
volves that  dnty  upon  the  sabdlrector  of  eaoh 
subdtstrlct,  under  such  rules  and  restrictions 
as  the  board  of  directors  may  prescribe^ 
Code,  I  1758.  All  contracts  with  teach* 
ers  shsU  be  In  writing,  •  •  *  and  shaB 
be  ligned  by  the  snbdlrector  or  secretMy 
and  teacher,  and  be  approved  by,  and  filed 
with,  the  president  Code,  {  1757.  The  gen- 
eral school  laws,  in  thdr  adaptation,  are  to 
the  district  townships,— they  being  the  ori|^ 
Inal  plan  of  organlaatiim.— ei^  the  tow,  In 
tto  partlcutor  BpedfloatlMUi  and  phraseology, 
to  torgely  directed  to  the  detaito  of  such  oi^ 
ganiaatlonjB,  and  their  methods  of  procedure. 
Independent  districts  are  of  later  origin, 
and  but  few  sections  of  the  tow  are  espe- 
dally  applicable  to  them.  They  are  organ- 
ized from  parts  of  dtotrtot  townships,  with 
especial  provlstons  for  a  board  of  direotori^ 
a  pretfdoit,  and  secretary,  but  no  subdtroet- 
ors,  nor  are  there  subdistricts.  There  to  do 
express  provision  of  the  tow  applicable  alone 
to  independent  districts,  as  to  emphqrtng 
teachers;  but  It  to  provided  that  schooto  ar» 
to  be  «mdncted,  and  the  board  of  directors  to 
the  only  c^ctol  poirar  in  the  district,  and  by 
the  letter  of  the  tow  the  ^strict  to  to  have 
as  many  schooto  as  the  board  of  directors 
may  deem  proper.  Code,  I  1806.  And  by 
the  same  section  It  to  farther  provided  that 
the  dtotriot  "shall  be  gov»ned  by  the  laws 
oiacted  for  the  regulation  of  dtotrlct  town- 
ships, BO  far  as  the  same  may  be  appUoable." 
Appelant  contends  that  the  board  has  no 
power  to  emi^oy  teachers;  that  they  must 
be  employed  by  subdlvectors;  and  refers  to 
Oambrell  v.  TownsUp,  S4  Iowa,  417,  6  K. 
W.  Rep.  69a  The  case  deato  with  the  aur 
thority  of  the  board  of  directors  of  a  dis- 
trict township,  where  the  schooto  are  In  sub- 
districts,  and  the  law,  aa  we  have  said, 
especially  provides  that  the  employment  shall 
be  by  the  subdlreotor.  That  partlcutor  pro- 
Tlslon  to  certainly  not  applicable  to  Inde- 
pendent districts,  where  there  are  neither 
sdbdtotrieta  nor  subdireotors.  11m  oonoks- 
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■Un  neocMarDr  talSloyn  thai  authority  is, 
a  neceanry  ImplloatloD,  with  the  board 
of  Erectors,  In.  acHne  form.  In  Atheam  t. 
Dlattlct,  83  Iowa,  lOS,  it  waa  aonght  to  ra- 
ooTer  on  a  omtract  made  with  the  dlrectora, 
acting  IndependentSy,— that  la,  when  not  as- 
aembled  aa  a  board,— and  the  following  lan- 
guage is  naed:  "It  very'  dearly  appean  that 
the  laws  sovenilnx  the  powen  and  dutiea 
ot  snbdirectora  are  applicable  to  the  diiecU 
ore  of  indepmdent  districts,  and  tiiat  acta 
iriilch  would  be  lawful  if  dtme  by  the  flisb- 
named  offlcera  must  be  sustained  when  done 
the  second.  They  are  clothed  with  like 
powers,  and  perform  like  duties.**  Appe- 
lant regards  that  language  as  holding  that 
a  director  of  an  Indepoidait  district  has  tba 
same  powpra  In  respect  to  hiring  teachers  as 
a  sabdirector,  and  that  the  board  of  directors 
of  the  Independent  district  cannot  employ 
teeohera,  because  ft  was  held  in  Oambrell 
T.  TownahUt,  sapra.  that  the  board  of  direct 
ora  of  anch  a  township  had  no  sutih  anthor^ 
Ity.  Tba  faota  giving  rise  to  the  language 
wUI  not  warrant  anoh  a  eonchuttn.  It  was 
certainly  neror  the  Intention  to  h<dd  that  a 
director  of  an  Independoit  dtatriet  possessed 
the  same  authority  aa  a  snbdireotor  In  a 
district  township,  for  a  oomparison  of  their 
respectlTe  duties,  In  many  particulars,  would 
forbid  sncb  a  ctmduslou.  ^Hiat  was  a  case 
In  which  all  the  directors  acted,  each  inde- 
pmdently,  and  the  language  la  applied  to 
such  a  Btate  of  tecta  mie  effe^  of  such  a 
holding  as  that  claimed  would  revolutionise, 
in  a  mariced  degree  fbm  w<^cing  of  the 
school  system  of  the  state.  Bnbdlrectors 
were  Inrested  with  certain  powers  and  du- 
ties In  regard  to  their  nbdlstrlota^  bdng  a 
part  of  the  township,  bat  in  all  matters  pei^ 
talning  to  the  township  at  large  ttie  board 
control,  and  a  aubdbrector  Is  without  authoi<- 
S^,  exe^t  aa  a  member  of  the  board.  The 
employment  of  a  teacher  In  an  li^tependoit 
dlatriet  la  for  the  entire  district,  alike  rep- 
resented  by  all  the  dlrectois,  and  the  provi- 
sions ct  the  law  as  to  particular  duties  of 
sabdireotwa  are  without  application.  We 
think  It  quite  Important  to  keep  in  mind,  tai 
construing  the  law  as  applicable  to  inde- 
pendent dlsMota,  the  <UstinctlTe  features  of 
Its  organization  from  district  townahlpa,  and 
the  reasons  for  the  enactment  at  particular 
provMons.  It  seems  to  be  both  the  letter 
and  the  spirit  of  tlie  law  that  cmtraots, 
when  made  and  signed,  in  the  case  of  district 
townships  by  the  snbdirector  and  teacher, 
and,  in  independoit  districts,  by  the  seeretsr 
ry  and  teacher,  shall  be  approved  and  filed, 
so  as  to  becMne,  In  a  sense,  a  part  of  the 
record  or  flies  of  the  acdiofA  district  Now, 
as  to  the  fiuits  pleaded  as  a  reasim  why 
this  c(mtract  was  not  approred,  as  that  the 
teaoher  waa  not  a  person  ot  good  moral 
eharacter,  and  other  facts  going  to  his  per- 
sonal fltneas  to  teach  the  sidiool,  we  think 
the  [vesident  possessed  no  discretionaiy  pow- 
er. These  were  discretionary  matters  for 


the  board  to  settle  pending  the  negotiations. 
Whoi  tin  contract,  as  to  terma,  was  agreed 
upon,  all  that  remained  to  be  done  was  an 
obaenraaoe  of  tba  law  as  to  preparing  and 
preserving  the  evidence  of  the  contract  aa 
the  law  directa.  Surely  the  law  does  not 
mean  that  the  presidoit  possesses  a  dlscre. 
ISuiaiT  power  to  overrule  the  action  of  the 
board  of  which  he  Is  a  member.  In  Place 
r.  Township.  56  fowa,  573,  9  N.  W.  Rep. 
917,  whldi  was  a  district  township  caae,  It 
Is  said:  **It  beoomes  fh»  dot?*  tihoi.  of  the 
president  ot  the  board  to  detennine  whether 
the  contract  oonforma  to  the  provisions  of 
the  law,  and  give  or  withhold  hla  approval 
according  as  be  ahall  find  the  fact  to  be." 
4ot  designing  to  traidti  upon  any  state  of 
ritots  not  clearly  within  this  record,—- wbldi 
brings  In  question  on^  the  authority  of  offi- 
cers of  independent  districts,— we  moat  say 
that  we  construe  the  law  to  Invest  the  prerir 
dent  with  authority  only  to  Inquire  whether 
tbe  contract,  as  to  matters  not  within  the  dis- 
cretionary powers  or  authority  of  the  board 
of  dhrector%  oonforms  to  the  providona  ctf 
tbB  law.  It  does,  not  Invest  him  with  an- 
thoritr  to  overrule  the  action  ot  Oie  board 
on  a  question  of  fSot  that  la  opm  to  question, 
and  neceaaary  for  determination.  The  oon- 
stniclton  claimed  would  put  the  presldait 
of  the  board,  in  many  Important  particulars, 
in  supreme  contnd  of  the  dlstrlot,— a  reonlt 
neither  Intended  nw  deidmble. 

4.  With  a  view  to  comply  with  tbe  law. 
after  the  refusal  of  the  defendant  to  ap- 
prove and  file  tbe  oootmot,  the  board  of 
dlrectora  appointed  <»ie  L.  W.  Thomas  "aa 
prealdait  pro  tem."  for  that  purpoae,  and  It 
was  so  filed  and  approved,  and  these  facts 
ore  pleaded  In  the  fourth  divisl<m  of  the  an- 
swer as  a  waiver  on  tbe  part  ot  the  plain* 
tlBb  <a  the  performance  of  flat  duty  by  the 
def aidant  There  waa -no  atate  of  &cts  to 
warrant  tbe  anK^tment  ot  a  president  pro 
tem..  and  such  a  proceeding  was  a  nullity. 
It  in  no  manner  affected  tbe  duties  or  obliga- 
tions of  the  defendant  It  was  done  after 
tibe  refnaal  hy  the  defendant,  and  was  a 
ftitlle  attempt  to  snbstitute  another  to  pec- 
form  the  duties  of  the  president  without  bis 
absence,  or  any  other  legal  reastm  Cor  so 
doing. 

5.  Some  lasaes  at  fliot  are  presmted  ixy 
the  denials  In  the  first  division  of  Qie  an- 
swer. The  action  Is  wdlnary  proceed* 
Ings,  and  the  testimony  Is  oonflicttai|&  beyond 
dispute.  Appellant  expresaos  a  wish  that 
the  cose  should  be  otmsldered  on  the  merits 
to  avoid  further  Utlgation.  It  by  that  U  la 
meant  that  we  abould  oonrider  tbe  evi- 
dence, and  determine  Ibe  tuts  by  a  prepon- 
draance  ot  the  evidence,  we  need  only  aay 
tlut  we  are  without  JurisdIctt<Hi  for  that 
purpose.  The  statute  defines  oar  datiea 
der  the  different  forms  of  ocUona  In  this 
proceeding  we  can  only  review  errors  upon 
aarignment.  as  In  other  ordinary  actionn. 
The  record  of  tite  prooeedinga  of  the  board 
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was  Introdiioed  In  erldenoe,  and  It  failed  to 
show  tbe  prioe  per  mwth,  as  agreed  npon, 
for  the  tMclier.  Tbe  oontraot,  as  signed  b7 
the  se«netai7  and  teacher,  provided  for  $75 
per  montb.  Hie  court,  against  objections, 
admitted  oral  evidence  as  to  the  agreement 
on  that  point  It  ap[>earB,  also,  that  the 
copy  of  the  oontract  attaclied  to  the  petl- 
tiim  was  not  an  exact  copy  of  the  one  of- 
fered in  evldenoe,  and  the  court  permitted 
an  amendment  to  the  petition  In  that  in- 
spect After  the  Introduction  of  the  oral 
testimony  by  plaintiff,  defendant  applied  for 
a  continuance  to  obtain  witnesses,  which  ap- 
plication was  denied.  In  view  of  the  testi- 
mony actuaUy  introduced  by  defendant  on 
that  question,  the  situation  of  tbe  trial,  and 
tbe  fact  that  the  application  was  to  take  the 
case  beyond  tbe  term,  we  think  there  waa 
no  abuse  of  the  discretion  reposed  In  the 
trial  court  We  have  examined  the  entire 
record,  and  find  no  error  for  wbldi  .tiiere 
Aoold  b*  a  rererBBL  Afflrmed. 


WILLS  T.  NBHiAN. 
(SniVMna  Gonrt  of  Iowa.   Uaj  25^  1883.) 
DnjMva— Wnax  Lias— Applicatiox  or  Mostar 

TO  FiXB  HT  JCSTICR. 

Where  a  police  jostice  Imposes  a  fine  of 
$10  or  three  days'  tmprixonment,  and  applies 
out  of  a  certificate  of  deposit  in  his  poesessioD, 
taken  as  bail  at  tbe  time  of  tbe  arrest,  the 
amouDt  of  the  fioe,  he  is  not  liable  Id  detinue, 
though  the  prisoner  preferred  to  serve  the  jail 
part  of  the  sentence,  since,  antil  the  judgment 
was  aatisfied,  it  might  be  mforced  by  coHec- 
tioa  Mr  ImprisonnMnt,  and  the  prisoner's  eieih 
tion  was  no  bar  to  Its  oollectiaiL 

Api>eal  from  district  court,  Woodbury 
county;  Scott  M.  Ladd,  Judge. 

Action  in  detinue  to  recover  a  certain  cer- 
tlflcate  of  deposit  for  935.  Judgment  waa 
Mttered  for  plaintiff.  Defendant  appeals. 

The  amount  In  controversy  being  less  than 
$100*  the  appeal  Is  upon  a  certlticate  of  the 
trial  judge,  as  follows:  "WUber  F.  Wills 
vai  Martin  Nellan,  as  Police  Jndge  of  Sioux 
<Sty,  Iowa.  The  undersigned,  Judge  of  said 
court,  beretiy  certifies  that  the  above  case 
Involves  tbe  determination  of  a  question  of 
law  up<m  which  It  Is  desirable  t.n  h;ivo  the 
opinion  of  tbe  supreme  court  On  tbe  ITtb 
day  of  January,  18U1.  WUber  F.  Wills  waa 
arrested  for  frequenting  a  bawdyhonse  with- 
in the  limits  of  Sioux  City,  Iowa.  He  gave 
bond  for  his  appearance  in  tbe  police  court 
before  the  defendant  as  Judge,  on  January 
19th,  1891,  and  delivered,  as  part  of  said 
bond,  a  oertlflcate  of  deposit  amounting  to 
$35.  That  the  said  WUls  appenreil  In  said 
court  on  the  19th  day  of  January,  1891.  and 
was  adjudged  guilty  of  frequenting  a  baw- 
dyhoose^  and  tined  $10.  or  three  days  in 
tbe  i^ty  jail,  and  the  said  WUia  elected  to 
take  the  jail  part  of  tbe  sentence,  and  the 
Goort  orally  ordered,  at  tbe  time  of  roider- 
ing  Uw  Jadgmait  tbat  $10  of  the  certlflcate 


be  applied  oa  the  line,  and  the  balance  of 
said  certlflcate  be  returned  to  said  Wills, 
and  he  be  released,  aald  oral  order  not  bting 
entered  of  record  until  some  five  days  aft* 
erwards,  and  more  than  three  days  there- 
after. That  said  Wills  was  never  impria- 
oned,  but  brought  an  action  in  detinue 
against  the  defendant  in  justice's  court  for 
the  whole  of  said  certificate  of  deposit  Tbe 
Justice  held  that  the  said  Wills  was  entitled 
to  the  possession  of  the  whole  of  said  cer- 
tificate of  deposit,  and  rendered  Judgment 
against  the  defendant  for  $3S  or  the  re- 
turn of  the  certificate  From  that  dedaion 
tbe  defendant  appealed  to  the  district  court 
where  the  decision  of  tbe  Justice  la  affirmed. 
From  the  above  facta  an  opinion  Is  desired 
on  tbe  following  question:  Is  a  police  Judge 
liable  to  a  civil  action  in  detinue.  In  a  case 
where  he  Imposed  a  fine  of  $10  or  three  days 
hi  the  dty  Jail,  for  applying,  out  of  a  cer- 
tificate of  deposit  in  his  possession  as  bail  at 
tbe  time  of  tbe  trial,  tbe  amotmt  of  tbe  fine 
imposed,  when  the  prisoner  preferred  to 
serve  tbe  Jail  part  of  tbe  sentence,  and  imder 
tibe  circumstances  above  related?  Scott  M, 
Lddd,  Judge  of  the  4tb  Judicial  Dlst  of  la. 
July  8th.  1891." 

Biartin  Ndlan.  fbr  appellant  W.  B. 
Farasworth,  for  appdlee. 

GIVEN,  J.  Our  inqnlries  are  Umlted  to 
the  questions  of  law  stated  in  tbe  certificate, 
and  these  we  are  to  decide  in  the  light  of 
tbe  specific  facta  certified  that  relate  to 
those  questions.  The  specific  facts  certified 
are  that  appellant,  sitting  aa  a  police  Jndge, 
found  appellee  guilty  of  an  offense  ov^ 
which  that  court  had  Jurisdiction,  and,  aa  au- 
thorized by  law,  entered  Judgmrat  against 
appellee  that  he  pay  a  One  of  $10.  or  be  Im- 
prisoned in  the  city  Jail  for  three  days.  At 
the  same  time  appellant  as  police  Judges 
ordered  that  $10  of  the  certificate  of  de- 
posit theretofore  deposited  by  app^lee  In 
lieu  of  bail  be  applied  on  the  fine,  and  that 
the  balance  be  returned  to  blm.  App^Uee 
then  "elected  to  take  the  jail  part  of  the 
sentence,"  but  was  not  committed.  The  que*- 
tion  certified  is  whether  appellant  la  liable 
to  a  dvil  action  in  detinue  for  so  applying 
the  certificate  of  deposit  In  his  poaseesion, 
"when  the  prisoner  preferred  to  serve  tbe 
jail  part  of  the  sentence."  Appellant's  au- 
thority to  recdve  ttie  certificate  of  depwit 
In  lieu  of  bail,  and  to  order  It  applied  as 
he  did,  la  not  queatloned  in  the  certificate; 
only  his  liability  in  a  civil  action  in  detinue 
for  so  ordering  It  to  be  applied  "wh«i  the 
prisoner  preferred  to  serve  the  jail  part  oi 
the  sentence."  The  Judgment  is  in  the  at 
temative,  and  would  be  satisfied  by  eltbor 
payment  or  by  Imprisonment  but  until  sat- 
isfied, it  ml^t  l>e  enforced  either  by  col' 
lection  or  by  imprisonment  Appellee  bad 
the  right  to  pay  the  fine,  and  tiiereby  avoid 
imprisonment  but  he  bad  no  right  te  alwt 
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to  go  to  jafl  iBStflod  of  paying  tb*  fine.  Ttw 
JudgDumt  not  being  satisfied,  it  might  be  en- 
teroed  either  hr  eoUeoting  the  fine  ortoy  im- 
priaonment  App^ee's  Section  to  be  im- 
prisoned WM  no  bar  to  ai^iellant^ft  li^t  to 
eoforce  collection.  It  follows  from  these 
concliuions  that  the  question  certifled  must 
be  answered  Id  tlie  negatlre.  and  tiiat  the 
judgment  of  the  district  court  must  b*  re- 
vmed. 


WAUD  T.  POLK  COUNTT, 

(Supreme  Court  of  Iowa.    Mar  S6,  189K.) 

DsrSCTlTB  BbIDGS— CONTRIBUTOKr  NsauOBXCS — 
NOTICB  OF  COITDITION. 

1.  Where  a  peraon,  knowing  the  defectlre 
condition  of  a  bridge  which  is  open  for  pnbllc 
travei,  andotakes  to  cnMw  the  same,  and  ia  in- 
jured by  reason  of  the  defect,  the  qoeBUon  of 
whether  he  was  gniltr  of  contributory  negu- 
gence  in  golDg  on  the  bridge  ihould  be  sub- 
mitted to  the  jury. 

2.  Where  a  bndge  in  a  highway  has  been 
o|»aly  oat  of  repair  for  from  six  months  to  a 
year,  it  will  be  presumed  that  those  charged 
with  the  care  thereof  had  notioe  of  its  condi- 
tion. 

Appeal  from  district  court.  Polk  connly; 
W.  F.  Conrad.  Judge. 

Action  to  recover  damages  f<»-  a  pwsonal 
Injury  resulting  from  a  defective  bridge. 
Trial  to  a  Jury.  Verdict  and  Jadgment  tor 
defendant  Plaintiff  appeals. 

Patfc  &  Od^  for  avp^Iant  Smmlw  & 
Dow^  for  appellee. 

KINNB,  J.  1.  Plaintiff  dalma  that  while 
passing  over  a  bridge  whldi  spans  Poor  lOle 
creek.  In  Polk  cotmty,  Xowa*  himself,  his 
wife,  and  his  team  and  wagon  were  pre- 
cipitated to  the  groond  bdow,  a  distance  oC 
about  12  feet;  that  Ida  wagint  was  1»oken 
and  rendered  useless,  his  harness  and  horses 
injured,  and  that  be  was  severely  hurt,— 
ftor  all  of  which  be  claims  damages  In  the 
nun  of  «4.70a  It  la  av«rred  Oat  llie  lnji>- 
ries  complained  of  were  caused  by  the  care- 
lesness  of  defendant,  and  taut  tlie  plaintiff 
was  without  negligence  on  his  part  which 
contributed  to  produce  said  result  He  pre- 
sented his  dalm  to  the  board  of  supervisors 
ct  the  defendant,  and  payment  was  refused. 
The  particular  grormde  of  ne^ilg^ce  charged 
ar»— First  that  defoidant  had  permitted 
the  plank  flooring  of  the  bridge  to  become 
dttfectlTe  and  displaced,  so  as  to  leave  a 
large  hole  or  opmlng  in  the  floor  of  said 
bridge  at  the  south  eoA  thweof ;  and,  aecond, 
that  the  guard  railing  over  and  across  said 
bridge,  and  on  the  cast  aide  thereof,  was 
deCectlve,  and  a  p<utlflai  of  It  gona  Defend- 
ant admitted  Its  oiga^satlan  as  a  county, 
end  denied  all  other  allegations  tti  the  pe- 
tUkn.  At  the  oonehislon  of  the  p1alntiff*B 
teattanmir,  deCttUlant  made  a  motloi  to  di- 
rect a  verdict  for  It  irblch  waa  doie.  Ptadn- 
dlTs  motion  for  a  new  trial  was  ovoruled. 


and  Judgment  entered  against  him  for  costs, 

to  which  he  exeepted,  and  appealed 

2.  One  of  the  groua  la  of  the  motScn  ^» 
direct  a  verdict  was  that  plaintiff's  negii- 
genoe  had  caused  the  Injuries  of  which  bo 
OHUpladned.  Jt  appears,  without  ccmflict. 
that  plaintiff  resided  about  a  mile  northeast 
of  the  bridge  in  Question.  That  he  had  been 
over  the  bridge  freqowtly  prior  to  the  date 
at  the  accident  end  as  late  as  the  day 
previous  thereto.  That  at  these  tUnea  the 
bridge,  at  the  i^olnt  where  the  hcie  com- 
plained of  existed  on  the  day  of  the  accident, 
was  out  ot  reiMdr.  The  planks  were  split 
and  at  least  one  plaidc  was  gone,  and  It  ap- 
pears it  had  been  gone  for  several  months. 
The  guard  rail  on  the  east  side  of  the  bridge 
had  no  support  at  the  south  end,  at  the  point 
where  the  wagtm  struck  It  when  it  went 
over.  It  appears  that  the  defects  com- 
plained of,  as  existing  at  the  date  ot  the  ac- 
ddentt  were  of  long  standing,  and  well 
known  to  the  plaintiff  before  he  drove  upon 
the  bridge.  The  only  difference  was  that 
on  the  day  of  the  accident  two  planks  were 
-gone  Instead  of  one.  The  place  where  the 
planks  were  gone  was  at  the  extreme  south 
end  of  the  bridge,  and  the  Joists  of  the 
bridge  were  thus  1^  exposed  for  a  space  of 
about  30  Inches  In  width.  Prior  to  the  ac- 
cident, plaintiff  had  often  been  across  the 
bridge  when  the  jolats  were  thus  exposed 
for  a  width  of  from  10  to  12  Inches.  It 
seems  he  had  often  replaced  the  plank  when 
he  foimd  It  out  of  place  He  drove  on  the 
bridge  the  morning  of  the  accident  from  the 
northi  Old,  at  whl^di  p<Ant  he  could  not  see 
the  hole  in  the  bridge.  When  his  hOTsea  saw 
the  hole  they  became  unmanageable,  and 
SDddehly  backed  up  tor  a  dli^ce  of  about 
20  feet  nntU  the  wagtm  struck  the  defecUve 
guard  rail,  and  the  team,  wagon,  and  oc- 
cupants watt  off  of  the  Inldge  to  the  ground 
below.  The  bridge  had  been  used  prior  to 
the  accident  by  the  public  wltii  safety.  The 
burden  was  on  the  plaintiff  to  show  that  he 
did  not  by  his  own  negligence  or  want  of 
care,  contribute  to  the  result  of  which  be 
complMnii  The  court,  bj  Its  mUng,  and  as 
a  Buttw  at  law,  hdd  that  phOntlff  had  nm- 
tributed  to  produce  the  injury,  and  hence 
could  not  xeconr.  It  may  be  conceded  that 
when  the  whole  teetlnMmy  In  a  case,  and  all 
legitimate  inferences  that  can  be  drawn 
therefrom,  show  that  the  Injury  complained 
at  occurred  by  reason  ot  the  wwit  of  ordlna* 
rj  care,  the  quesUon  of  netfUgenoe  Is  one  for 
the  court  Mynnlng  v.  Railroad  Co.,  (Mich.) 
30  N.  W.  Bep.  811;  MUne  t.  Walker,  W  Iowa. 
ISB.  13  N.  W.  101;  Starry  t.  RaU- 
road  Co.,  SI  Iowa,  419,  1  N.  W.  Rep.  005; 
McLamr  T.  Cltr  of  MoGregor,  M  Iowa, 
717,  7  N.  W.  B^.  91.  But  w»  have  re- 
peatedly held  that  fcnoiriedge  of  a  defact 
In  a  bridge,  hi^way*  or  sldefwaUc  will  not,  of 
Itself,  defeat  a  recovery  by  one  ^lAo  snstelna 
damage  by  reason  of  sndi  defect  Kendall 
T.  Albia,  73  Iowa.  248,  U  N.  W.  83S; 
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Walker  t.  Decatur  Co.,  67  Iowa,  308,  25  N. 
W.  Rep.  256;  Hunger  t.  City  of  Marshall- 
town.  59  Iowa,  763,  13  N.  W.  Rep.  642; 
Roas  T.  aty  of  Davenport,  66  Iowa,  551, 
24  N.  W.  Rep.  47;  Rice  v.  City  of  Dea 
Moines,  40  Iowa,  642;  KendnU  r.  Lucas  Co., 
2ti  Iowa,  387.  In  most  of  the  nbove  cases 
It  ia  lield  that  the  questlcm  of  negligence  was 
to  be  determined  by  the  jury.  In  Walker  v. 
Decatur  Co.,  supra,  the  facts  were  tliat  the 
plaintiff  was  Injured  by  stepping  Into  a  hole 
In  a  bridge.  The  bridge  had  been  out  of  re- 
pair for  some  time,  which  fact  was  known 
!•»  the  plaiudfr.  In  that  case,  as  In  the  case 
at  bar,  the  bridge  was  not  barricaded.  It 
was  open  to  the  public,  and  used  by  it.  The 
court  said:  "It  la  true  that  It  was  unsafe, 
and  the  time  woidd  come,  and  perhaps  It 
bad  already  come,  when  It  would  be  Impru- 
dent for  any  person.  In  the  exercise  of 
rvasonable  discretion  and  prudence,  to  make 
the  attempt  to  pass  over  It;  but  this  was  a 
question  for  the  Jury."  The  question  In  the 
case  at  bar  was  whether  or  not  the  plain- 
tiff, imtler  all  the  circumstances,  acted  as 
a  reasonably  prudent  and  cautious  man 
would,  having  In  mind  the  proper  preserva- 
tion of  himself,  his  wife,  and  bU  property 
from  harm.  These  circumstances  were  not 
cooflned  to  plaintiff's  knowledge  of  the  con- 
dition of  the  bridge;  but,  In  detenniuing  the 
question  of  his  negligence,  regard  must  be 
bad  to  the  fact  that  he  and  others  had  used 
the  bridge,  that  It  was  open  for  the  use  of 
the  traveling  public,  that  bis  team  was 
gentle,  that  they  had  never  before  been 
frightened  while  crossing  this  bridge  in  its 
dcfectlTe  c<«ditlon.  and  all  other  facts  sur- 
rounding his  use  of  the  bridge.  We  think 
the  qoeation  of  plaintiff's  negligence  should 
have  been  submitted  to  the  Jury. 

3.  There  Is  no  claim  that  the  def^daut  liad 
actual  notice  of  the  hole  In  the  bridge.  One 
Lewis  testified  that  from  six  months  to  a 
year  prior  to  the  accident  he  notified  the 
board  of  snpervlBoro  of  tbe  defendant  of  the 
condillon  of  the  bridge;  that  he  notified 
one  Brooks,  a  member  of  the  board,  by 
letter,  and  afterwnrds  talked  to  him.  about 
the  condition  of  the  bridge;  that  the  guard 
mil.  or  at  least  a  part  of  It,  on  the  east 
side,  had  been  off  for  a  year  or  more. 
It  Is  said  that  it  does  not  appear  that 
the  letter  was  ever  mailed  to  Brooks,  or 
that  he  ever  received  It.  A  technical  view 
of  the  language  used  by  the  witness  may 
t>per  out  the  theory  that  all  he  Intended  to 
say  was  he  wrote  the  letter;  but  that  would 
hardly  avoid  the  effect  of  his  testimony 
that  he  talked  with  Brooks  about  the  condi- 
tion of  the  bridge.  Let  It  i>e  conceded  that 
the  defendant  had  no  actual  notice,  yet  the 
testimony  shows,  without  conflict,  that  the 
coadltion  of  the  bridge,  so  far  as  the  guard 
rail  WM  concerDed,  had  been  open  and 
notorions  for  a  period  of  from  six  months 
to  a  year;  sorely,  under  such  clrcumstan- 
oBik  notice  to  d^oidant  may  well  be  pre- 
T.55K.v.no.5— 34 


sumed.  Ferguson  v.  Davis  Co.,  57  Iowa, 
610,  10  N.  W.  Rep.  906;  Davis  v,  Allama- 
kee Co.,  40  Iowa.  217. 

4.  It  is  contended  that  no  damages  were 
riiown.  As  the  case  may  be  tried  OKiiln.  we 
should  refrala  from  discussing  the  weight  of 
the  evidence.  It  ia  proper  to  say  that  there 
was  evidence  as  to  damages  which  should 
be  passed  upon  by  the  jury.  For  the 
reasons  heretofore  given,  the  Judgment  of 
the  district  conrt  la  reversed. 


STATE  V.  FITZPATRICK. 
(Supreme  Court  of  Iowa.    May  26,  1803.) 
Ckimival  Law— Appeal— Time  op  Hbarino. 
Code.  I  4032,  providing  that  appeals  in 
crimioal  CBsea  ahall  take  precedence  of  all  other 
business,  and  shall  be  tried  at  the  term  at 
whirh  the  transcript  la  filed,  and  decided,  if 
practicable,  "unless  continued  for  cause,  or  by 
consent  of  the  parties,"  does  not  allow  a  party 
to  postpone  the  hearing  beyond  the  time  fixed 
hy  fltatnte  hy  naming  a  later  time  In  his  ootlce 
of  appeal. 

Appeal  ftom  dlatriot  ooort,  Olay  county; 
Lot  Thomas,  JndflB. 

Defendant  pleaded  cuHty  to  an  indictment 
for  nnlaanoe,  and  mi  February  22,  18D3. 
Judgment  was  entered  that  be  pay  a  fine  of 
¥300,  and  costs  taxed  at  S135.80^  Indudlng 
an  attorney's  fee  of  $25,  and  that  ha  be  com- 
mitted to  the  Jail  of  Clay  county  for  IX>  days 
unless  the  fine  and  costs  be  sooner  paid.  De- 
fendant appeals. 

a.  P.  Hartley,  for  appellant.  John  T. 
Stone;  Atty.  Qen.,  tor  the  State. 

GiySN.  J.  This  case  Is  submitted  upon 
a  transcript  alone,  which,  in  addition  to 
what  ia  already  stated,  shows  the  following: 
On  April  4,  1803.  appeUant  filed  hU  nuUcc 
of  appeal  to  tliis  court,  duly  served.  In 
which  he  gave  notice  "that  said  appeal  will 
come  on  for  hearing  and  trial  In  said  court 
at  the  January  term  thereof,  to  be  held  at 
Des  Moines,  Iowa,  commencing  on  the  3d 
Tuesday  of  January,  1894."  The  notice  of 
appeal,  duly  served,  being  filed  April  4tb, 
the  clerk  made  out  and  transmitted  to  the 
clerk  of  this  court  a  duly-certified  transcript, 
as  required  by  section  4525  of  the  Cod  ',  which 
transcript  was  received  and  filed  April  19, 
1893.  By  filing  this  notice,  the  appeal  was 
taken.  Code,  S  4524.  Section  4532  provides 
that  appeals  In  criminal  cases  "shall  take 
precedence  of  all  other  business,  and  shall 
be  tried  at  the  term  at  which  the  tran5iGript 
Is  filed,  unless  continued  for  cause,  or  by 
consent  of  the  parties,  and  shall  be  deiided, 
If  practicable,  at  the  same  term."  The  tran- 
script being  filed  to  this  term,  and  there  be- 
ing no  cause  or  consent  for  a  continuance, 
the  case  is  properly  before  us  for  decision 
at  this  term,  notwithstanding  the  time  named 
In  appellant's  notice  of  appeal.  An  ap- 
pellant cannot  postpone  the  time  of  hearing 
beyond  that  fixed  In  the  sutnte,  by  naming 
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a  later  time  In  hla  notice  of  appeal.  We  bare 
examined  tide  transcript  with  care,  and  find 
no  errors  In  tbe  proceedings  prejudicial  to 
appellant  The  Jndsmwt  at  the  diatrlot 
court  1>  affirmed. 


PORTUtt  T.  GOBIJS  et  al. 

(Supreme  Court  of  Iowa.    Uar  26,  18S8.) 

Husband  axo  Wi»— Actioss— Fkaddulbht 
OoNVBTAXi  as. 

1.  A  wife  let  her  hnaband  have  money  re- 
ceived from  her  father's  estate  without  promise 
to  repaf,  or  aoy  iiote  or  other  writing.  The 
hosbaDa  used  the  money  as  be  saw  fit,  fioaily 
buyinc  a  piece  of  land,  which  he  took  in  his 
own  name.  This  land  was  retained  by  him 
until  the  insolvency  of  a  firm  in  wtiich  he  whs 
interested,  and  then  conveyed  to  the  wife. 
Hdd,  that  the  wife  was  not  entitled  thereto  as 
against  persons  who  bad  given  the  firm  credit 
believing  that  the  laud  was  that  of  the  hus- 
band, and  who  were  auable  to  find  othw  prop- 
erty of  the  firm  or  partners. 

2.  Code.  §  2204,  providing  that,  should 
either  husband  or  wife  obtain  control  of  prop- 
erty belonging  to  the  other  before  or  after  mai^ 
riage.  the  owner  may  maintain  an  action  there- 
for, or  for  any  right  growing  out  of  tbe  same, 
in  like  manner  as  if  unmarried,  does  not  apply 
to  property  Tolnntarily  glTen  by  one  to  the  oth- 
er. 

Appeal  from  district  court.  Appanoose 
county:  W.  I.  Babb,  Judge. 

Action  to  quiet  title  to  certain  lands.  Trial 
to  court  Decree  against  plalntllT,  and  Judg- 
ment asalnst  her  tor  costs.  Shft  appeals. 

().  H.  Law  and  Geo.  D.  Porter,  tor  ^pel- 
lant  T.  M.  Fee,  for  ai^elleea 

KINNB,  J.  1.  Plaintiff  broueht  her  ac- 
tion to  quiet  title  to  the  N.  %  of  the  S.  B.  % 
of  section  14  township  68^  range  18,  and  the 
B.  B.  ^  of  the  N.  a  %  of  the  N.  a  % 
ot  section  22,  township  67,  range  18.  Ttt  de- 
fendants deny  plaintiff's  owncrdi^)  of  tbe 
land.  Th^  arer  that  ibey  eacli  have  Judg- 
ments against  her  husband,  A.  J.  Porter, 
and  others,  which  are  liens  npm  said  land; 
tliat  said  Judgments  were  recovered  tot 
goods  sold  to  the  firm  of  WllUamson  &  P«v 
ter,  while  Porter  was  a  member  of  aaid 
Arm,  and  while  tbe  title  to  said  land  waa  In 
A.  J.  Porter,  and  said  credit  was  extended 
to  said  firm  nnder  the  belief  that  A.  J.  Por^ 
ter  was  In  fftct  the  ownn  of  ttie  land  In 
I'ontroveray;  that  the  firm  of  'WllUamson  ft 
l^orter  hare  disposed  of  oU  their  proper- 
ty wltJi  the  Intent  to  defraud  their  creditors, 
;ind  to  hinder  and  delay  them  In  the  collee- 
tlou  of  th^  dalnu;  that  aaid  firm  Is  In- 
solvent; that  on  July  28,  1880,  said  A.  J. 
Porter,  the  husband  of  plaintiff  conveyed 
said  land  to  her,  without  consideration,  and 
for  the  purpose  of  defrauding,  hindering, 
iind  delayii^  said  creditors  In  the  collection 
of  ttielr  dalnn;  that  plalnHff  participated 
in  mid  ftaud,  and  fraudulent  Intent  A  de- 
cree is  asked  setting  aside  the  deed  from  A. 
J.  Porter  to  plaintiff,  and  declaring  defend- 


ants' Judgments  and  Hens  upon  Oke  hind. 
It  appears  also  that  writs  of  attachment 
had  been  sued  out  by  all  of  the  defaidant* 
except  H.  L.  Spencer  &  Co.,  and  levied  up- 
on the  land  In  controversy.  Plaintiff  de- 
nted all  of  the  allegations  ot  tiie  answer. 
Tlie  court  dismissed  plaintiff's  petition,  and 
decreed  the  Judgments  to  be  liens  on  the 
land  in  the  ordur  in  which  the  attachments 
were  levied,  and  ordered  Oie  land  sold  t» 
satisfy  said  liena.  The  deed  was  also  set 
aside,  so  fiir  as  defendants'  liens  wwe  con- 
cerned. 

2.  From  tlie  agreed  statement  of  facta 
and  the  testimony  Introduced  It  appears 
that  plataitlff,  in  187S,  married  A.  J.  Porter. 
At  that  time  he  had  no  property.  Uia  wile- 
recdved  from  lier  father's  estate  about  91r 
bUO.  This  money  she  let  her  husband  have, 
but  did  not  at  any  time  take  any  note  or 
other  writing  therefor;  not  did  he^  at  th» 
time  he  received  it.  or  afterwards,  promise 
to  return  the  money,  or  repay  it  to  her.  or 
to  secure  her  in  any  way  therefor.  He  was 
permitted  to  and  did  use  it  as  ha  saw  fit 
There  is  nothing  to  show  that  the  parties 
expected  it  would  ever  be  r^ald.  It  was 
in  no  sense  treated  as  a  loan  to  the  hns- 
liaud.  In  1876  the  husband  purdused  80 
acres  of  land,  and  paid  this  ^1,300  thereon. 
In  February,  1862,  lie  sold  tbe  land  to  one 
Wells,  and  during  the  same  month  purchased 
from  one  Shaffer  the  land  now  in  controver- 
sy. The  title  to  Vbe  land  In  bodi  cases  was 
taken  in  the  name  of  the  husband.  Under 
the  Shaffer  purchase  fi»  husband  omtlnued 
to  bold  the  title  to  the  land  nntU  July  28. 
18M^  when  he  deeded  It  to  ids  wife.  Hie 
husband  and  wife  resided  on  the  land  nntU 
1889,  when  they  rented  It,  and  moved  to 
Oentervllle,  ^lere  the  husband  purchased 
an  interest  In  a  grocery,  and  became  the 
partner  of  one  Matt  Williamson.  This  part- 
nership existed  tmta  July  28,  1800,  under 
tbe  firm  name  of  WlUlamsoa  &  Porter.  On 
tliat  day  the  firm  disposed  of  all  its  proper- 
ty by  sale  to  one  Crawford,  exo^t  a  deliv- 
ery wagon  and  horse,  which  they  mortgaged 
for  Its  fnU  value  to  one  McFadond.  Prior 
to  thus  ^posing  ot  their  property,  the  firm 
had  become  insolvent,  and  were  owing  over 
98,000;  tatcludlng  the  Indebtedness  to  ttie 
defendants  herein.  Tbe  creditors  of  tiie  firm 
had,  prior  to  July  28, 1890,  been  pressing  the 
Ann  fyr  settlement  of  Its  obligations.  De- 
fendants severally  obtained  Judgments 
against  the  Arm  and  the  indlvldiul  mem- 
bers for  the  amounts  due  them,  and  all 
of  them,  except  H.  L.  Spencer  ft  Co.  sued 
out  attachments,  and  levied  them  on  the 
land  Involved  in  this  acti«L  Bald  Jndgmento 
are  unaattsfled.  The  firm  had  no  property 
which  it  bad  not  dlsfposed  of  as  heretofore 
stated.  Neltber  of  Itie  partnos  baa  any 
property  outside  oi  this  land.  It  conceded 
that  dtf  endants  extended  credit  to  llie  firm 
on  the  ground  that  said  land  was  owned  by 
A.  J.  Porta-.  The  case  needs  no  octoided 
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dlscoadcn.  The  facta  stated  abow  that  the 
$1,300  was  a  gift  from  the  wife  to  her  hus- 
band, without  oonditloiifl,  promise,  or  ho^e  of 
repayment  So  far  aa  waa  in  ber  power, 
she  made  this  money  the  buaband'a,  and 
permitted  him  at  all  times  to  deal  with  It  as 
his  own.  He  transacted  all  of  the  buaineBs, 
bou^t  the  land,  it  does  not  appear  that 
when  the  porchase  was  made  she  expressed 
a  dedre  even  that  Uie  title  should  be  taken 
In  her  name.  The  money  absolutely  vested 
in  the  husband,  and  the  law  In  such  a  case 
does  not  create  or  Imply  an  agreement  that 
he  shall  return  it  to  the  wife,  when  the 
parties  have  done  nothing  to  Indicate  that 
such  was  the  arrangement  To  permit  her, 
under  such  drcumstances,  to  retain  the  land 
as  against  the  claims  of  his  creditors,  would 
be  holding  out  an  Inducement  for  fraud. 
The  conveyance  to  the  wife  was  voluntary 
and  without  consideration.  Courtrlght  t. 
Courtrigfat,  63  Iowa,  57.  4  N.  W.  Bep.  824; 
Patterson  v.  Hill,  61  Iowa,  634,  18  N.  W. 
Kep.  599;  Hanson  v.  Mauley.  72  Iowa,  4S. 
33  N.  W.  Rep.  367;  Romans  t.  Maddux,  77 
Iowa.  203,  41  N.  W.  Rep.  763;  Bump,  Fraod. 
Conr.  p.  311. 

3.  Plointill  dalma  that  her  rl^ts  to  the 
land  In  coDtroversy  are  controlled  by  Code, 
i  2204,  which  provides:  "Should  either  the 
husband  or  wife  obtain  irossesslon  or  con- 
trol of  property  belonging  to  the  other,  ei- 
ther before  or  after  marriage,  the  owner  of 
the  property  may  maintain  an  action  there- 
for* or  for  any  right  growing  out  of  the  same, 
in  the  same  manner  and  extent  ss  if  they 
were  unmarried."  This  statute  was  referred 
to  in  Courtrlght  t.  Courtrlght  03  Iowa,  58, 
4  N.  W.  Rep.  824,  but  the  question  as  to 
whether  it  applied  to  property  voluntarily 
givm  by  a  hosband  or  wife  to  the  other,  or 
which  bad  been  rightfully  obtained,  was 
not  decided.  In  Patterson  v.  HIU.  61  Iowa, 
536,  16  N.  W.  Rep.  5U9,  it  was  held  that  If 
money  or  property  of  the  wife  in  the  hus- 
band's bands  was  used  by  blm  with  her 
Icnowledge  and  consent  for  purposes  con- 
nected with  the  support  of  the  family,  with- 
out any  arrangement  for  its  repayment  she 
should  not  recover  therefor.  The  object  of 
the  statute  was,  no  doubt,  to  afford  husband 
and  wife  a  remedy  for  the  recovery  of  prop- 
erty wrongfully  or  improperly  withheld  by 
the  one  from  the  other.  We  cannot  believe 
that  by  its  enactment  the  legislature  Intend- 
ed to  give  a  husband  or  wife  the  right  to  re- 
cover from  the  other,  as  against  the  claims 
of  creditors  of  that  other,  property  which 
the  one  seeking  to  recover  had  given  to  the 
other,  and  on  the  faith  of  the  ownership 
of  which  credit  had  been  extended.  The 
statufe  should  not  be  given  a  construction 
which  would  work  such  a  radical  change  in 
the  rights  and  remedies  of  creditors  of  a  hus- 
band or  wife,  unless  it  Is  clear  tMt  the 
lawmaking  power  so  Intended.  We  see  noth- 
ing In  the  phraseology  of  the  statute  Itself, 
or  in  the  wrongs  sought  to  be  remedied  by 


It.  that  wonld  can  for  mtih  an  Interpreta- 
tion. 

4.  It  Is  Insisted  that  In  any  event  40  acres 
of  this  land  were  used  as  a  homestead,  and 
Is  therefore  exempt  to  plaintiff  from  the 
liens  of  the  defendants.  In  view  of  the  con- 
dition of  this  record,  we  are  precluded  from 
determining  this  question.  No  such  issue 
was  presented  by  the  pleadings,  and  it  is 
but  fair  to  presume  that  this  claim  la  made 
for  the  first  time  In  this  court  We  need  not 
dte  authorities  to  show  that  we  cannot  con- 
sider matters,  whether  meritorious  or  not 
which  were  not  presented  to  and  passed  up- 
on by  the  trial  court  The  Judgment  and 
decree  of  the  district  court  will  be  affirmed. 


STATE!  V.  DIMMrrr. 
(Soprerae  Court  of  Iowa.    May  25,  1883.) 
CaiKiSAL  Law— Nsw  ^ial— NawLT-DlsoovsatD 

SVIDBNOB. 

Evidence  of  a  witnesB  that  stolen  goods 
had  been  Hold  by  some  one  other  than  defend- 
ant at  a  place  where  witDess  was  Moployed, 
and  in  witness*  presence,  caiiDot  be  regarded  as 
newly-discoTerea,  for  the  purposes  of  a  new 
triaU  even  if  a  new  trial  can  be  granted  in 
criminal  cases  for  oewlj-diacoverad  evidence, 
where  such  wituess  bad  testitieil  od  the  trial, 
and  no  diligence  la  shown  la  ascertaining  what 
he  knew  about  the  matter. 

Appeal  from  district  coort,  Pcdlc  coun^; 
C.  P.  Holmes,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  burglary,  and  adjudged  to  be  Imprisoned 
In  the  penitentiary  at  Ft  Madison  for  the 
period  of  six  yenxa,  and  to  vaj  tiie  costs. 
From  that  Jadsmoit  be  appeala. 

ROBINSON,  a  J.  1.  The  Indictment 
charged  that  the  defendant  frionionsly 
broke  and  entered  a  certain  store  In  the  <Aty 
of  Des  Moines,  in  which  merchandise  was 
kept  for  sale,  use,  and  deport,  with  the  In- 
tent to  commit  the  crime  of  larceny.  The 
evidence  showed  that  the  store  building  was 
broken  and  entered  as  charged  in  the  In- 
dictment, and  that  a  tub  of  butter  was 
stolen  from  It  The  state  Introduced  evi- 
dence which  tended  to  prove  that  defend- 
ant sold  the  stolen  butter  soon  after  it  was 
taken.  The  defendant  Introduced  evidence 
which  tended  to  prove  that  he  was  at  his 
boarding  place  during  the  night  the  offense 
of  whldi  be  Is  accused  was  committed,  ex- 
cepting foiu*  hours,  ending  at  midnight  and 
a  witness  testlfled  that  during  those  hours 
he  was  with  the  defendant  in  and  about 
the  streets  of  Des  Moines,  drinking  alcohol, 
but  that  he  was  not  near  the  store  from 
which  the  butter  was  taken.  Several  per- 
sons testified  that  the  moral  character  of 
that  witness  was  bad.  If  the  witnesses  for 
the  state  were  credible  the  jury  were  fully 
Justified  In  finding  the  defradant  guilty  as 
charged.  Whether  they  were  credible  was 
&  question  for  the  Jury  to  determine  So  tu 
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as  ve  ftre  able  to  discover  from  tlie  record, 
defendant  had  the  ben^t  of  a  fair  trial, 
b7  an  Impartial  Jury,  which  was  property 
charged  by  the  court,  and  tiie  rerdlct  Is  mm- 
talntid  by  the  evidence. 

2.  In  support  of  a  motion  for  a  new  trial, 
d^endant  offered  the  testimony  of  a  wit- 
ness to  tlie  effect  that  he  was  present  when 
the  butter  was  sold,  after  It  was  stolen,  and 
that  It  was  not  sold  by  defendant  The  de- 
fendant asked  that  the  testimony  so  offered 
be  regained  as  newly-dlscoTered  evidence, 
and  con^ered  as  a  part  of  the  motion  for 
a  new  trial,  testimony  so  offered  was 

girni  by  a  person  who  had  testified  as  a 
witness  on  tike  trial,  and  no  diligence  what- 
ever to  ascertain,  before  or  during  the  trial, 
what  he  knew  about  the  person  who  sold 
the  butt^,  Is  shown,  although  It  appeared 
that  be  was  employed  at  the  time  by  the 
person  who  purctiased  the  butter  at  the 
place  where  It  was  sold.  Therefore,  de- 
fendant would  not  have  been  entitled  to  a 
new  trial,  had  newly-discovered  evidence 
be«i  a  ground  for  granting  It  That  a  new 
trial  cannot  be  granted  in  a  criminal  case 
on  account  of  newly-discovered  evidence  has 
been  repeatedly  decided  by  this  court  State 
V.  Potts,  49  N.  W.  Bep.  84ft. 

We  have  examined  the  record  wWi  care, 
but  without  finding  any  ground  upon  which 
the  Judgment  of  the  district  court  ought  to 
be  disturbed.  It  Is  therefore  affirmed. 


BTGE  T.  CITT  OF  OSAOB. 
(Supreme  Court  of  Iowa.    May  25,  1893.) 
Hdzticipal  Corpobations— Repeai.  of  Ordikancb 

— CiTt  ATTOBSET— COMPSSBATIOS. 

1.  Where  a  clt7  attorney  Is  dected  while 
an  ordinance  providing  that  it  is  his  duty  to 
act  for  the  city  in  any  suit  brought  by  or 
against  it,  and  geuerally  to  attend  to  its  inter- 
ests as  its  attorney,  is  In  force,  it  Is  part  of 
his  duty  to  condact  the  defense  to  a  suit 
brought  to  quiet  the  title  to  a  tract  of  land 
therein,  known  as  a  "public  square."  « 

2.  A  city  ordinance  cannot  be  repealled 
or  BUiMrseded  by  the  passage,  by  the  city  coun- 
cil, of  a  resolution  which  undertakes  to  fix  a 
different  compenBatlon  for  a  city  attorney  than 
that  prescribed  in  the  ordinance. 

3.  Code,  S  491,  providing  that  the  emolu- 
ments of  an  elective  city  officer  shall  not  be 
increased  or  diminished  daring  the  term  for 
wiiich  be  shall  have  been  elected,  prohibits 
the  dty  council,  on  its  own  motion,  ttwn  mak- 
ing a  contract  with  the  dty  attorney  for  com- 
pensation other  than  that  fixed  by  ordinance. 

4.  Where  a  dty  has  had  the  benefit  of  its 
attorney's  services,  rendered  under  a  verbal 
contract  to  pay  therefor  a  sum  in  excess  of  his 
salary  fixed  by  ordinance,  the  dty  is  not  es- 
topped from  pleading  the  ordinance  In  an  ac- 
tion to  recover  such  excess,  since  such  con- 
tract is  against  public  policy,  and  void. 

5.  Where  a  person  accepts  the  office  of 
dty  attorney  at  a  fixed  salary,  he  is  bound  to 
perform  the  duties  of  the  office  for  the  salary: 
and  a  promise  to  pay  him  an  extra  fee  la  not 
binding,  though  he  renders  8i>rvireA.  and  exer- 
ciws  a  degree  of  diligence  greutiT  than  could 
ISiiUy  be  required  of  him. 


Appeal  firom  district  court,  Mitchell  ooonty; 
G.  W.  Buddt<^  Judge. 

Action  gainst  the  defendant  for  ocHnpenaa- 
tion  for  services  as  an  attorn^.  Jodgmeat 
for  deffflidant  Plaintiff  appeals. 

M.  Byce,  pro  se.  N.  L.  Rood,  for  appel- 
lee. 

SINNE,  T.  1.  Plaintiff's  csnse  of  aetton  Is 
set  out  in  tiiree  counts,  and  may  be  summa- 
rised as  follows:  In  1889,  plaintiff  was  tieot- 
ed  as  city  attorney  for  defendant  for  the 
term  of  two  years,  and  afterwards  entered 
upon  his  duties.  At  the  time  of  his  decttou, 
as  well  as  when  he  performed  the  serrloes 
sued  for  In  this  action,  there  was  an  ord- 
nance in  force  In  said  city,  section  6  of  which 
provided  as  ft^ows:  "The  duties  of  the  titj 
solicitor  shall  be  to  give  bis  legal  opinion  and 
advice  upon  any  subject  or  question  tbat 
may  be  submitted  to  falm  tor  that  purpose  by 
the  dty  council  or  mayor,  to  act  as  attorney 
for  the  dty  in  any  suit  or  action  brought  by 
or  against  the  city,  and  generally  to  attend  to 
the  Interests  of  the  dty,  as  its  attorney ;  and 
his  compensation  therefor  shall  be  tiie  sum  of 
$100  per  year."  When  he  entered  upon  his 
of&ce,  a  suit  was  pending  against  the  dty, 
which  had  been  brought  by  (me  Smith,  to 
quiet  the  title  to  a  tract  of  land  therein 
known  as  a  "public  square."  One  Coffin  was, 
prior  to  plaintiff's  taking  the  office  of  city  at- 
torney, conducting  said  suit  under  special  con- 
tract with  the  dty.  When  plalntilff  entered 
upcm  the  duties  of  his  <^Boe,  he  daims  it  was 
the  understanding  and  agreement  l>etween 
htm  and  the  council  of  the  defendant  that  he 
should  take  charge  of  and  defend  said  suit  in 
the  district  and  supreme  courts,  and  the  dty 
would  pay  tiim  therefor  in  addition  to  his  sal- 
ary as  dty  attorney.  He  did  so,  and  present- 
ed tils  bill  to  the  council,  and  it  was  not  al- 
lowed. That  the  dty  paid  him  ?200,  b^g, 
as  they  dalmed,  his  salary  for  tiie  two  years 
as  dty  attorney.  That  the  services  he  tea- 
dered  in  the  defeuEie  of  said  suit  were  not 
Indudeii  wltliin  his  official  duties  as  dty  a^ 
tomey,  and  that,  as  said  officer,  he  was  In  no 
event  bound  to  defend  said  suit  in  the  su- 
preme court.  That  the  dty  council,  in  ISSti, 
by  a  resolution  repealed  said  ordinance  by  fix- 
ing the  salary  of  the  dty  attorney  at  $25.  and 
such  furthw  compensation  as  they  might 
deem  Just  and  equitable.  That  the  defendant, 
having  treated  said  ordinance  as  repealed.  Is 
now  estopped  from  claiming  It  to  be  in  fcwce. 
That  defendant  city  draiurred  to  the  petition 
on  the  ground  that  the  labor  dalmed  to  have 
been  performed  by  the  plaintiff  was  a  part 
of  the  duties  which  pertained  to  his  office, 
and,  his  salary  as  dty  attMDey  being  fixed  by 
an  ordinance,  neither  the  ootmdl  nor  any  of 
its  members  had  the  power  to  make  the  al- 
leged contract,  and  to  bind  the  dty  thereby. 
That  the  facts  set  up,  and  claimed  to  amount 
to  a  repeal  of  said  ordinance,  were  Ineffectusl 
to  aoconvUah  that  end.  Tlie  demurrer  vas 


Digitized  by  Google 


Ibm.) 


BTCE  II.  CITY  OF  OSAOE. 


(88 


mutalned,  and,  plaintiff  electing  to  stand  nih 
on  his  petition,  and  refusing  to  plead  further, 
Jadgmrat  was  altered  against  lilm  for  costs, 
and  bis  action  dismlased. 

2.  The  api>eal  iH«sents  tbe  single  qaestlon 
of  the  correctness  of  the  ruling  of  the  trial 
oonrt  In  sustaining  the  d^urrer.  It  is  niged 
that  tbe  serrloes  rendered  were  not,  even  by 
the  terms  of  the  ordinance.  Included  within 
the  plaintiff's  duty  as  city  attorney.  It  seems 
to  us  that  a  mere  reaumg  of  that  sectlcKi  ot 
the  ordinance  which  prescribes  the  duties  ot 
the  dty  attorney  Is  soffldent  to  show  that 
under  it  he  was  required  to  act  for  the  dty, 
aa  its  attorney,  in  any  case  brought  by  or 
against  It;  and,  if  that  is  not  broad  enough, 
the  further  reqidrement  certainly  would  be 
that  he  is  "generally  to  attend  to  the  inter- 
ests of  the  dty,  as  Its  attorney."  That  the 
services  rendered  by  the  plalntlfT,  and  for 
which  he  now  seelcs  to  recover,  were  Indud- 
ed  within  his  duties  as  city  attorney,  is  too 
plain  to  admit  of  argument. 

3.  It  is  claimed  that  this  provtalon  of  the 
ordinance  was  repealed,  or  rendeired  inopera- 
tire,  because  the  council,  several  years  after 
its  enactment,  by  a  resolution  fixed,  or  rather 
undertook  to  fix,  the  oon^>ensatlon  ot  the  city 
attorney  at  %25  per  year,  and  hence  It  is  said 
that  the  dty  Is  now  estopped  from  relying 
upon  the  ordinance.  The  statute  provides  the 
manner  In  which  ordinances  shall  be  passed. 
When  legally  passed.  If  not  In  ccoiflict  with 
constitutional  or  statutory  provisions,  an  or- 
dinance will  remain  in  force  until  repealed  or 
amended  In  a  legal  manner.  We  need  not 
stop  to  argue  the  self-evident  proposition  that 
an  ordinance  cannot  be  repealed,  or  rendered 
IneffectiTe  or  inoperative,  by  a  failiire  to  en- 
force It.  Nor  can  an  ordinance  be  repealed 
or  superseded  by  the  passage  of  a  resolution 
which  undertakes  to  fix  another  and  differ^t 
oompensaUon  for  a  dty  ofllow  than  that  pre- 
scribed In  the  ordinance. 

4.  Furthermore,  the  passage  of  the  resolu- 
tion, even  if  it  should  be  c<mceded  to  work 
a  repeal  of  the  ordinance,  would  not  avail 
plaintiff.  Our  statute  provides,  as  to  officers 
of  dtles  and  Incorporated  towns,  that  "the 
emoluments  of  no  officer  whose  election  or 
appointment  Is  required  by  this  chapter  shall 
be  increased  or  diminished  during  the  term 
for  which  he  shall  tiave  been  elected  or  ap- 
pointed." Oode,  }  491.  This  statute  has 
been  construed  to  prohibit  the  dty  coun- 
cil from,  on  its  own  motion,  ctmngiiTg  the 
compensation  of  a  dty  officer,  or  from  ac- 
comnlishing  the  same  end  by  making  a  con- 
tract with  the  officer  for  compensation  other 
than  tliat  fixed  by  the  ordinance.  Purdy  v. 
City  of  Ind^endence,  75  Iowa,  359,  3t>  N. 
W.  Uep.  Oil.  See  City  of  CouncU  Bluffs  v. 
Waterman,  (Iowa,)  53  N.  W.  Rep.  288,  and 
cases  there  dted.  The  council  could  not, 
even  by  repealing  the  ordinance  and  passing 
a  new  one,  affect  the  compensation  to  t>e 
paid  to  plaintiff  as  dty  attorney  during  the 
term  tor  which  he  was  elected. 


S.  It  is  said  that  the  dty,  having  had  the 
benefit  of  plaintiff's  services,  which  were 
rendered  under  a  verbal  contract  made 
with  Its  council  to  pay  therefor  a  sum  In 
excess  of  his  salary  as  dty  attorn^,  is  now 
estopped  frmn  pleading  or  relying  upon  the 
ordinance  which  fixed  his  compensation.  In 
support^ of  this  claim  a  large  numt>er  of 
cases  are  dted.  They  are  either  cases  which 
concerned  private  corporaUona,  imd  parties 
contracting  with  them  In  good  faith,  where 
the  corporation  has  had  the  fu:i  benefit  aris- 
ing from  the  performance  of  the  contract, 
and  sought  to  avoid  It,  or  cases  where  mu- 
nidpal  corporations  have  contracted  with 
strangers  for  gas,  grading,  or  other  p  ropier 
public  Improvements,  and  received  all  the 
benefit  flowing  therefrom.  Surely,  such 
cases  are  not  authority  for  holding  that  a 
dty,  after  fixing  the  salary  of  its  officer  in 
a  legal  manner,  may  enter  Into  an  arrange- 
ment with  him  whereby  he  may  obtain  ad- 
ditional compensation  for  services  embraced 
within  the  duties  of  his  office.  Such  a  con- 
tract is  against  public  policy,  and  void.  Van- 
dercook  v.  Williams,  106  Ind.  345,  1  N.  E. 
Rep.  619.  and  8  N.  B.  Rep.  113. 

0.  When  plaintiff  made  the  verbal  contract 
with  the  defendant,  under  which  he  seeks 
to  recover  In  this  action,  he  knew,  or  was 
bound  to  know,  that  the  services  he  would 
be  called  upon  to  render  thereunder  were 
indnded  In'  his  duties  as  dty  attorney,  and 
that  the  salary  of  said  office  was  fixed  by 
ordinance  at  $100  per  year.  No  rule  la 
better  established  than  that  "a  person  ac- 
cepting a  public  office,  with  a  fixed  salary, 
la  boxmd  to  perform  the  duties  of  the  office 
for  the  salary."  1  DilL  Mun.  Corp.  {  233, 
and  note;  Fawcett  v.  Woodbury  Co.,  55 
Iowa,  154, 7  N.  W.  Rep.  483;  Purdy  v.  City  of 
Independence,  75  Iowa,  358,  39  N.  W.  Kep. 
041;  City  of  Council  Bluffs  v.  Waterman, 
(Iowa,)  53  N.  W.  Rep.  289;  Bayha  v.  Web- 
ster Co.,  18  Neb.  131,  24  N.  W.  Rep.  457; 
State  V.  Silver,  9  Neb.  88,  2  N.  W.  Rep.  216; 
Evans  V.  City  of  Trenton.  24  N.  J,  Law, 
764;  Com.  v.  Holmes,  25  Qrat.  771;  Tnrpen 
V.  Board,  7  Ind.  172;  Territory  v.  Carson, 
7  Mont  417,  16  Pac.  Rep.  672;  Hays  v.  City 
of  OU  City.  (Pa.  Sup.)  11  AtL  Rep.  63;  19 
Amer.  &  Eng.  Ene.  Law,  p.  620.  And  a 
promise  to  pay  a  dty  attorney  "an  extra 
fee  or  sum  beyond  that  fixed  by  law  la  not 
binding,  although  he  renders  services,  and 
exercises  a  degree  of  dUlgeuce  greater  than 
could  legally  have  been  required  of  him."  1 
DHL  Mun.  Corp.  S  234;  Carroll  v.  City  of  St. 
Louis,  12  Mo.  444;  City  of  Detroit  v.  Whltte- 
more.  27  Mich.  281;  19  Amer.  &  Eng.  Enc. 
Law,  pp.  529,  530;  Hays  v.  aty  of  OU  City, 
a*a.  Sup.)  11  AtL  Rep.  63;  Territory  v.  Cai^ 
son,  7  Mont  417,  16  Pac.  Rep.  572.  And  it 
has  often  been  held  that  a  payment  to  a 
pubUc  officer  of  a  sum  in  excess  of  that 
fixed  by  law  for  his  compensation  Is  unau- 
thorized and  void.  Adams  Co.  v.  Himter. 
78  Iowa,  328,  43  N.  W.  Rep.  206;  Fawcett 
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v.  Woodbury  Co.,  55  Iowa,  154,  7  N.  W.  Rep, 
483;  Fawcett  t.  Bberly,  58  Iowa,  544.  12 
N.  W.  Rep.  580;  GrltSn  t.  County  of  Clay, 
«3  Iowa,  413,  19  N.  W.  Rep.  327;  City  o* 
Coundl  Bluffs  v.  Waterman,  (Iowa,)  53  N. 
W.  Rep.  289.  As  Is  well  said  by  Judge  DU- 
lon  In  his  excellent  work  on  Mnnld[>al  Cor- 
poratloDs,  (volume  1.  (  233:)  "To  alljjw  chan- 
gea  and  additi<His  In  the  duties  prop- 
erly belonging,  or  which  may  properly  be 
attached,  to  au  office,  to  lay  the  foundation 
for  extra  compensntion,  would  soon  intro- 
duce Intolerable  mischief.  The  rule,  too, 
should  be  rery  rigidly  euforced.  Tbe  stat- 
utes of  the  legislature  and  the  ordinances 
of  our  municipal  corporations  seldom  pre- 
scribe with  much  detail  and  particularity 
the  duties  annexed  to  public  offices,  and  It 
requires  but  little  ingenuity  to  run  nice  dls- 
thictlons  between  what  duties  may,  and 
what  may  not,  be  considered  strictly  offldal; 
and.  If  these  distinctions  are  much  favored 
by  courts  of  justice,  it  may  lead  to  great 
abuse."  Tho  demorrw  was  properly  sus- 
tained, and  tfae  Judgment  bdow  la  affirmed. 


STATE  T.  FBRNALD  et  aL 
(Supreme  Court  of  Iowa.  May  25.  1893.) 

FOHCIBLB  DkFILBMBNT— EVIDEXCB. 

1.  On  an  lndlctra«it  nndu>  Code  |  8862, 
for  compelling  a  woman  to  be  defiled  asainst 
her  will.  It  appeared  that  before  the  alleged 
eommiasion  of  the  crime  F.,  one  of  defendants, 
had  been  criminally  intimate  with  the  woman, 
and  that  he  and  B..  the  other  defendant,  ar- 
ranged that  B.  Bhould  surprise  F.  and  the  wo- 
man in  flagrante  delicto,  and,  nnder  threats 
of  expoflore,  compel  the  woman  to  allow  B. 
to  have  sexnal  intercourse  with  ber,  and  that, 
when  sarprlsed,  the  woman  refused  to  consent 
to  B.'b  proposal,  bat  did  so  under  fear  of  B.'s 
threats  of  exposure.  Bdd,  that  the  evidence 
was  snffident  to  warrant  a  omvletion. 

2.  To  constitute  a  crime  under  Code,  I 
8862,  providing  that  any  person  who  by  force 
or  duress  defiles  a  woman  shall  be  fined,  etc., 
the  woman  defiled  need  not  be  of  previous 
chaste  character. 

Appeal  from  district  court,  Washington 
county;  A.  R.  Dewey,  Judge. 

Defendants  were  Indicted  and  put  on  trial 
for  the  crime  "of  compelling  a  woman  to  be 
defiled  against  her  wUL"  After  the  state 
rested,  defendants  moved  to  take  the  case 
from  the  Jury,  and  that  they  be  discharged, 
"for  the  reason  that  all  the  testimony  oa  the 
part  of  the  state  does  not  constitute  the 
crime  charged  In  the  Indictment"  This  mo- 
tion was  sustained,  and  the  state  appeals. 

J<^  T.  St(me,  Atty.  Gen.,  O.  J.  Wilson,  Go. 
Atty..  and  H.  Scofleld,  for  the  Statsw  H.  S^. 
Bteber,  J.  F.  Hendwaon,  and  G.  A.  Ewin^ 
for  appellees. 

OIVEN.  J.  1.  The  question  presented  Is 
whether  the  court  erred  In  sustaining  defend- 
unis'  motion.  To  determine  this  we  must 
first  inquire  what  the  charge  is,  and  then 
whether  there  is  evidence  to  support  it  The 


indictment  aocoses  the  defendants  "of  the 
crime  of  compelling  a  woman  to  be  defiled 
against  her  ^11,"  and  charges  the  crime  to 
have  been  committed  as  follows:  "The  said 
P.  A.  Fernald  and  A.  W.  Brown,  on  or  about 
the  24th  day  of  July,  in  the  year  of  our  Lord 
one  thousand  cl^t  hondred  and  ninety,  in 
the  county  of  Washington,  and  state  of  Iowa, 
did  unlawfully  and  fdxMilousIy  and  against 
her  will  take  one  Etta  Jones,  she  being  a  fe- 
male woman,  and  by  force,  menaoe,  and 
duress  compel  her,  tiie  said  Etta  Jones,  to  be 
defiled  by  him,  the  said  A.  W.  Brown,  and 
said  P.  A.  Fernald;  and  A.  W.  Brown  did 
then  and  there  unlawfully  and  feloniously,  by 
force  and  menace,  threaten  her,  the  said  Etta 
Jones,  that  unless  she  would  surrender  up 
her  person  to  the  said  A.  W.  Brown,  and  bo 
by  him  defiled  and  carnally  known,  be.  the 
said  A.  W.  Brown,  would  circulate  deiama- 
tory  and  scandalous  reports,  charges,  and  sto- 
riee  of  and  concerning  ber,  the  said  Etta  Jones, 
and  by  force,  menace,  and  duress  did  put 
Etta  Jcmes  in  fear,  and  against  her  will  felo- 
niously and  unlawfully  did  then  and  there 
compel  ber,  the  said  Etta  Jones,  to  be  defiled 
and  carnally  known."  Section  3802  of  the 
Code  Is  as  follows:  "If  any  person  take  any 
woman  unlawfully  and  against  her  will,  and 
by  force,  menace,  or  duress  compel  her  to 
marry  him  or  any  other  person,  or  to  be  de- 
ffied,  he  shall  be  fined,"  etc.  It  is  suggested 
on  behalf  of  appellant  that  this  Indictment 
charges  the  crime  of  malicious  tlireats  to 
compel  the  person  threatened  to  do  an  act 
against  her  will,  under  section  8871  of  the 
Coda  It  is  not  charged  that  the  threats 
were  malidonsly  made,  and  for  this  and  oth- 
er reasons  we  conclnde  that  the  charge  is  not 
under  section  3871,  but  Is  based  upon  section 
38^.  The  evidence  consists  of  admissions 
made  by  the  defendants  and  the  testimony  of 
Etta  Jones.  It  shows  that  for  some  time  pre- 
vious to  the  time  it  is  alleged  this  ofToise 
was  committed  the  defendant  Fernald,  an  im- 
married  man,  was  keeping  company  with 
Etta  Jones,  then  a  young  and  Inexperienced 
girl,  and  that  their  association  led  to  criminal 
Intimaoy.  Femald  boasted  to  Brown,  a  mar- 
ried man,  of  this  criminal  ration  with  Etta 
Jones,  and.  Brown  expressing  doubts  as  to 
the  truth  of  his  statements,  it  was  agreed 
between  them  that  Femald  would  take  Etta 
Jones  to  a  certain  place  on  a  certain  evening; 
that  Brown  should  come  iipoa  them  while 
they  were  in  the  act  of  sexual  intercourse; 
that  Femald  would  pretend  to  attempt  to  buy 
his  rilence  with  money,  and  that  Brown 
should  Insist  as  tbe  only  condition  upon  which 
he  would  not  tdl  what  he  had  seen  that  Etta 
Jones  allow  him  to  have  sexu^  intercourse 
with  her.  The  subsequent  statraients  of  the 
defendants  not  only  show  this  agreement  be- 
tween them,  but  also  that  It  was  fully  car- 
ried out  by  them.  Etta  Jones  testified  that 
when  Brown  came  upon  them  he  snid 
"Hello;"  that  Femald  offered  lUra  $10  not  to 
tell;  that  uiey  two  talked  together  twice,  a 
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short  djBtmioe  from  bo-;  ttiat  ahe  did  not 
hear  what  was  said;  that  FernaW  came,  and 
told  her  that  If  she  fUd  not  let  Brown  have 
aexnal  Intercourse  with  her  he  would  tell  on 
her;  that  the  Koond  tbne  Brown  come  with 
Femald;  that  she  cided,  and  said.  "Oh, 
please  don't;"  that  Femald  pwh^  her  down, 
and  pulled  up  her  clothes,  and  Brown  got  on 
hat,  and  bad  sexool  Interoonrse  with  her,  and 
that  she  bellered  unless  Ae  yielded  Brown 
would  ten  on  her.  lliere  can  be  no  question 
bat  that.  If  the  crime  chafed  was  committed, 
the  defendants  are  alike  sulity,  as  what  was 
done  was  In  pursuance  of  the  agre^ent  be* 
tweea  them,  and  was  participated  In  both. 
If  they  took  Etta  Jones  unlawfully  and 
against  her  wlU,  and  hy  force,  menao^  or 
dureas  competed  h«  to  be  deffled,  tbty  are 
guilty  of  the  crime  (dtorged.  In  Beyer  t. 
People,88N.T.  870v  the  defendant  was  Indict- 
ed under  a  statute  substantially  the  same  as 
our  section  3882.  The  defendant  tooik.  the 
prooecntrix  to  a  houae  of  proatitntlon  for  the 
purpose  of  her  defllemoit,  under  the  pretense 
to  lusF  that  he  bad  {wocnred  her  a  Mtuation 
aa  a  aerrant  In  a  respectable  family.  It  was 
held  that  the  w<mian  was  f^""  unlawful^ 
and  against  her  will  In  this  case,  as  In  that, 
the  prosecutrix  was  Ignorant  of  the  purpose 
for  which  she  was  talten,  hence  It  was  against 
her  will;  and,  the  purpose  being  her  defile* 
matt,  the  taking  was  unlawfuL  The  eTlden<» 
ootaliUy  tends  to  show  that  Etta  Jmies  was 
4S(Hnpelled  to  submit  to  the  embracea  of 
Brown  Xxf  his  ttireats  to  publish  h^  cilndnal 
r^dcHU  with  Femald  If  not  so  Indulged.  In 
PoDard  T.  State,  2  Iowa,  607,  in  otmstniing 
section  2582  of  the  Oodo  of  tBtSl,  which  Is 
Identloal  with  said  section  8802,  this  court 
aald:  "It  Is  true  that  no  portioular  amount  ct 
fbrce  la  necessary  to  constitate  the  offense 
and  the  section  2582  of  the  Coda  was  proba- 
bly Intended  to  cover  those  cases  In  which 
there  is  no  force,  except  that  which  Is  coo- 
atmctlT^  and  In  which  the  act  is  acoom- 
pUsbed  prlnidpally  l>y  moiaoe  or  duress  act- 
ing to  subdue  the  will;  bat  it  contemplates 
at  least  an  act  against  the  will  If  the  will 
ts  subdued  to  sulmisfllon  Iqr  menace  or  du- 
ress, ttie  act  is  still  against  the  wlU,  In  erety 
fUr  sense,  and  iust  such  a  case  Is  provided 
tot  In  this  section  of  the  Code."  It  was  by 
the  threat  to  dlsdose  her  conduct  with  Fer- 
nald  that  the  will  of  Etta  Jones  was  subdued. 
It  was  ttiat  menace  that  caused  her  to  submit 
to  Brown.  The  act,  therefore,  was  not  rol- 
mitary,  but  against  her  wilL 

We  Infter  trom  the  record  that  the  defmd- 
ants'  motion  was  sustained  upon  the  ground 
that  there  was  no  defllwnent;  that  "defile- 
ment,** as  used  in  the  statute,  means  to  make 
Impure  and  uncTesn  that  which  Is  pure  and 
dean,  to  oorrupt  the  chostl^  of  the  chaste 
and  Tlrtnons;  or,  tat  other  words,  that  pre- 
vioas  chaste  diameter  is  an  element  In  the 
crime  charged,  and  that,  Etta  Jones  being  on- 
chaste,  there  was  no  defilement  We  think 
this  is  on  erroneous  view  of  the  law.  Tue 


statute  does  not  make  previous  duiste  char^ 
acter  an  doncnt  in  tills  offense^  as  In  seduo 
tion.  The  statute  is  tlie  same  in  tlils  respect 
as  that  defining  rape.  The  two  crimes  are 
kindred,  for  that  In  both  the  act  must  be 
against  the  ^ill  of  the  woman.  The  courts 
have  uniformly  held  that  wMuen,  however 
abandoned,  are  within  the  protection  of  the 
Jaw  punlsUng  rape.  Her  want  of  diasttty  is 
no  Ucoise  to  the  vidous  to  nvlsh  anu  car- 
nally know  her  by  foroe  and  against  her  will, 
nor  should  It  be  to  gain  her  consent  by  men- 
ace or  duress.  The  reason  for  the  rule  is 
allKe  applicable  to  both  crimes.  To  tudd  oth- 
erwise is  to  oioourage  just  such  outrages  as 
that  charged  in  this  case.  Among  the  deflni- 
ttmis  of  the  wwd  "defile"  ^ven  by  Welister 
la  the  following:  "To  corrupt  tlie  diastlty  of; 
to  debauch;  to  Violate."  Surely  there  is  evi- 
dence that  tUs  1^1  was  debauched  and  vio- 
lated In  a  most  debasing  manner.  Absolute 
purity  or  cleanliness  Is  not  the  basis  of  de- 
fllonatt  In  any  of  the  definitions.  TUatwlUch 
is  already  impure  or  unclean  may  be  defiled 
by  making  more  impure  or  nndean.  Under 
Ber.  St  1888,  |  3487,  of  the  state  of  Mtasouri, 
making  it  an  offense  for  an  employer  to  de- 
file a  gttl  under  18  years  of  age  while  In  bis 
employ,  it  was  held  that  the  criminality  of 
the  act  did  not  depend  upon  the  character  or 
reputation  of  the  female  d^ed,  as  In  prose- 
onUons  for  seduction;  that  ttie  crime  consist- 
ed in  the  act  ot  defllemmt;  and  that  evldwe 
of  other  engagemente  for  iUldt  pui^ioses  was 
no  defense  or  excuse.  State  v.  Bogers,  (Mo. 
Sup.)  18  S.  W.  Bep.  976.  In  that  case,  as  m 
this,  it  was  the  act  of  defilement  that  omsU- 
tuted  the  crime,  and  it  was  held  tliat  a  want 
of  diastity  was  no  defense.  To  hold  that  the 
protection  of  section  3802  only  extends  to  the 
duiste  and  virtuous  would  be  to  leave  the  un- 
fortunate Tictlnis  of  the  seduner  without  Ite 
protection,  while  tlidr  fault  or  misfortune 
has  placed  them  where  they  of  all  others 
need  Just  such  protection.  We  think  the  case 
should  have  been  submitted  to  the  Jury,  and 
that  the  court  erred  in  sustaining  the  defend- 
ants' motion.  Beversed. 


STEVENS  v.  WTTTBR. 
OSnpreme  Court  of  Iowa.  May  27.  1803.) 
Claims  aoainst  DsoBbBHTft— Etidriics— Appbal. 

1.  In  a  proceeding  to  eitablifih  a  clnim 
against  s  deeedeot's  estate,  an  objection  that 
the  claim  was  not  filed  and  proved  within  the 
required  time  (Code,  §  2421)  cannot  be  raised 
for  the  first  time  on  appeal. 

2.  Where  a  claim  is  for  work  done  for 
a  decedent  under  a  contract,  claimant  must 
not  only  show  the  contract,  and  the  perform- 
ance of  the  work  In  accordance  therewith,  but 
slM>  that  he  lias  sot  been  paid  for  it. 

8.  In  sach  a  proceeding  it  is  proper  to  al- 
low claimant  to  testify  in  regard  to  the 
sion  of  a  written  contract  between  bim  timl 
deceased,  which  ban  been  lost,  bnr  he  ^hMnitl 
not  be  allowed  to  testi^^  as  to  the  eouteuta  uf 
sach  contract 
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Appeal  from  district  court,  PoUc  connty; 
W.  F.  Conrad,  Judge. 

Proceeding  to  establish  a  claim  agalnat 
an  estate.  Claim  allowed,  and  defendant  ap- 
peals. 

Clinton  L.  Nourse,  tor  appellant  Henry 
8.  WUcQX.  for  appellee. 

EINNE,  J.  1.  It  Is  contended  that  tills 
claim  was  not  "filed  and  proved"  within  the 
12  months,  as  provided  by  the  statute,  and 
hence  It  is  barred.  Code.  |  2421.  The  dalm 
was  filed  within  12  months  of  the  eiving  of 
l^e  notice  by  the  administrator,  and  pro- 
ceedings actually  begun  to  prove  It  up  within 
tlie  time,  but  not  concluded  until  after  the 
oplmtloa  of  the  12  niontlis.  The  claim 
was  for  $372,  being  a  balance  said  to  be  due 
on  a  contract  made  with  the  decedent  for 
the  erection  of  a  dwelling  house  in  ttie  'city 
of  £>es  Moines.  No  question  was  made  In 
tbe  dlstrfct  oooxt  as  to  Hie  claim  bdng 
barred,  and  we  cannot  now  consider  It 

2.  It  Is  said  that  the  court  erred  In  estab- 
lishing the  claim,  Inasmuch  as  plaintiff  failed 
to  show  that  anything  was  due  thereon. 
Plaintiff  insists  that  If  he  shows  the  con- 
tract between  him  and  decedent  for  the 
erection  of  the  house,  wherein  the  amount 
to  be  paid  and  the  times  of  payment  are  set 
fftrth,  and  if  he  establishes  the  tact  that 
the  bouse  was  In  fact  erected  in  accordance 
with  the  contract,  plans,  and  apedflcatlons, 
It  Is  suffldent  to  establldt  the  liability  of 
defendant,  and,  if  payments  were  made 
which  have  not  been  credited.  It  Is  Incumbent 
upon  the  defendant  to  establish  such  foct 
Section  2410  of  the  Code  provides:  "All 
claims  filed  and  not  expressly  admitted  In 
writing,  signed  the  executor  with  the  ap- 
probation of  the  court,  sliall  be  considered 
as  denied,  without  any  pleading  on  bebatf 
of  the  estate."  It  is  said  in  Scovll  r.  Fisher, 
77  Iowa,  97,  41  N.  W.  Rep.  083:  "The  re- 
sistance of  the  defendant  put  In  Issue  all 
matters  upon  which  a  defense  to  the  claim 
could  be  based,  usually  set  up  s  general 
denial.  It  Is  not  to  be  presumed  that  de- 
fendant admitted  plaintiff's  right  to  recover 
or  the  validity  of  his  claim."  In  Lamm  v. 
Hooy,  7U  Iowa,  5U7,  44  N.  W.  Itep.  883,  in 
qieaking  of  this  provision  of  the  statute,  the 
court  says:  "The  defendant  not  having  filed 
any  answer  to  either  petition,  it  follows 
from  this  provIMon  that  each  and  every  al 
legation  of  both  of  the  plaintifTs  petitions 
was  denied,  and  thereby  the  burden  was 
cast  upon  him  to  prove  each  material  alle- 
gation." The  denial  which  the  law  Inter- 
poses makes  It  necessary  for  the  plaintiff  to 
show  that  he  had  a  valid  claim  agalnat  the 
estate  of  decedent,— that  something  was  due 
lllm.  The  denial  goes  to  the  entire  claim. 
It  was  the  puri>ose  of  the  law  to  protect  es- 
tates against  any  but  legitimate  claims,  and 
to  that  end  the  burden  is  cast  upon  the 
claimant  to  establish  his  claim.  This  cannot 


be  d(Hie  by  plalntUTs  showing  Oiat  he  has 
carried  oat  a  contract  which  he  had  enterefl 
into  with  decedent,  the  terms  of  wbicb 
decedent  was  to  pay  him  a  certain  sum  of 
money.  It  seems  to  be  conceded  In  argu- 
ment that  there  was  no  evidence  showing 
the  amount  due  plaintiff.  Under  such  ctr- 
cumstunces,  the  court  should  not  have  es- 
tablished plaintiff's  claim  against  the  estate, 
it  is  said  that  payment  Is  an  affirmative  de- 
fense, and  must  be  pleaded  and  proven  by 
the  one  claiming  it  has  been  made>.  lluit 
this  is  the  general  order  may  be  conceded, 
hut  the  provision  of  the  statute  above  quoted 
rendeni  such  rule  inapplicable  to  this  class 
of  cases,  and  imposes  on  the  claimant  the 
burden  of  showing  the  amount  due. 

3.  It  appears  that  the  claim  of  plaintiff 
Is  for  a  balance  alleged  to  be  due  him  ia 
a  house  built  for  decedoit,  McCldland,  in 
the  year  1885.  It  is  claimed,  and  the  evi- 
dence tends  to  show,  tbat  some  time  prior 
to  the  erection  of  the  bouse  decedmt  al- 
tered Into  a  written  contract  with  plaintiff 
for  Its  erection.  It  also  appears  that  the 
house  was  to  be  built  in  accordance  with 
certain  plans  and  specifications  agreed  uiran 
between  the  parties.  The  record  is  not  clear 
as  to  whether  the  plans  and  specifications 
were  attached  to  or  embodied  in  the  con- 
tract, or  whether  they  were  separate,  though 
we  thinic  the  fair  Inference  Is  that  the  entire 
agreement,  including  plans  and  spedfl ca- 
tions, was  a  part  of  the  contract  On  the 
trial  competent  erldrace  was  Introduced 
showing  that  such  a  contract  bad  been  en- 
tered into  between  plaintiff  and  the  dece- 
dent We  are  in  some  doubt  as  to  whetlier 
the  contract  was  ever  signed  by  the  parties. 
We  do  not  however,  consider  tliat  essential, 
as  It  appears  that  ue  work  was  entered  np- 
on  and  prosecuted  upder  the  contract,  and 
It  was  in  all  respects  treated  aa  the  con- 
tract of  the  parties.  Plaintiff,  as  a  witness, 
was  asked  if  he  had  a  contract  in  his  pos- 
session or  under  his  control  between  him 
and  decedent  relating  to  the  erection  of  the 
house,  and  If  he  had  ever  had  the  contract, 
or  knew  when  If  was  placed.  Those  ques- 
tions were  objected  to  as  Incompetent,  and 
as  calling  for  a  personal  transaction  between 
witness  and  deceased.  The  court  overruled 
the  objection,  and  permitted  the  witness 
to  answer.  Section  8639  of  the  Code  pro- 
vides: "No  pai*ty  to  any  action  or  proceecUng 
*  *  *  shnU  be  examined  as  a  witness  in  re- 
gard to  any  personal  transaction  or  com- 
munication between  such  witness  and  a  per^ 
son  at  the  commencement  of  such  exam- 
ination deceased,  *  *  *  against  the  ex- 
ecutor, administrator,  *  *  *  of  such  de- 
ceased person."  We  have  held  that  testi- 
mony that  an  Instrument  was  in  the  hand- 
writing of  the  deceased,  and  that  he  signed  it, 
when  based  upon  the  knowledge  of  the  liand- 
writing  of  the  deceased,  was  not  a  personal 
transaction.  Sankey  v.  Cook,  82  Iowa,  125» 
47  N.  W.  Rep.  1077.  In  that  case  it  is  nOd: 
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"The  object  of  the  statute  1b  to  close  the 
Ups  of  the  living  party  to  the  tranfiuctloii; 
tliut  he  cannot  give  testimony  tn  regard 
thereto  that,  because  of  the  decease  of  the 
other  party,  he  cannot  dispute  if  untrue." 
The  testimony  was  not  of  a  personal  tran^ 
action,  but  touching  an  "Independent  fact," 
which  deceased,  if  alive,  could  not  dispute. 
By  It  It  was  shown  that  no  sudi  contract 
had  ever  been  in  plaintUTs  possession.  It 
was  proper  for  loe  court  to  receive  and  con- 
sider the  testimony.  The  plaintiff  was  also 
asked  what  Exhibit  B  was.  The  same  ob- 
jection being  made  and  overruled,  he  testi- 
fied that  It  was  a  part  of  the  spedflcaUons 
be  built  the  house  by;  that  they  were  the 
ones  he  had  in  his  possession.  So  far  as  Is 
disclosed  by  this  record,  these  specifications 
were  a  copy  of  those  originally  agreed  upon 
by  the  parties,  and,  If  so,  the  evidence  was 
Inadmissible.  The  witness  also  testified  as 
to  the  provisions  and  conditions  of  the  con- 
tract which  had  been  entered  into  between 
him  and  decedent,  and  wUch  was  shown 
to  have  been  lost  Tliis  evidence  was  also 
objected  to,  and  the  court  reserved  Its  rul- 
ing. A  motion  was  made  to  strike  out  the 
testimony  because  Incompetent  for  the  rea- 
son before  stated,  and  on  this  the  court  re. 
served  its  ruling.  The  question  presented  Is, 
may  the  plaintiff,  in  a  proceeding  to  estab- 
lish his  claim  against  the  estate,  testify  on 
his  own  behalf  as  to  the  terms  and  condl- 
tiuns  of  a  contract  entered  into  between  him 
and  decedent,  and  under  which  It  Is  sou^t 
to  hold  the  estate  liable  to  plaintiff^?  We 
tnlnk  the  testimony  was  inadmlsdble.  Rob- 
inson V.  James,  29  W.  Va.  224,  11  S.  E.  Rep. 
920.  Without  this  evidence  plaintiff  had  not 
established  the  terms  and  conditions  at  the 
written  contract  The  direct  effect  of  the 
evidence  was  to  fix  a  liability  against  the 
estate  and  In  &vor  of  plalntilC.  It  was 
given  concerning  a  matter  which  decedent 
if  alive,  might  have  disputed.  The  contract 
of  the  parties  had  been  reduced  to  writing. 
It  was  a  personal  transaction,  within  the 
meaning  of  the  statute.  To  permit  such  evi- 
dence to  be  Inixoduced  would  defeat  the 
object  and  purpose  for  the  accomplishment 
of  which  the  statute  was  executed.  Without 
this  evidence  the  court  would  not  be  advised 
as  to  the  terms  of  the  contract  between  the 
parties,  and  hence  no  liability  to  plaintlfr 
was  shown.  For  the  errors  pointed  oat  the 
ease  in  reversed. 


UeGOR&nOK  HARVESTING  MAOH.  00. 
V.  BROWER. 
(Supreme  Conrt  of  Iowa.   May  26,  1893.) 

BaLB  op  HaCBINB — WakKAKTT  —  ISTEHPltETATIOH 

— Brbaob  —  ReKi^aioM— NoTicB  or  Dbfbcts— 
Waivsb  or  Retubn  ~  Acthoritt  or  AoanT  — 

QuaSTIO.'V  TOR  JURT— PLBADINO — EVIDBXCB. 

1.  A  contract  for  the  eale  of  a  harvesting 
machine  recited  that  it  was  "warranted  to  be 
well  made,  of  good  materialt  and  durable  with 
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proper  care.  If,  npon  one  day's  trial,  the  ma- 
chine should  not  work  well,  the  pnrchaspr  xball 
Rive  immediate  notice  to"  the  company,  etc. 
HeM,  that  the  warranty  was  not  all  embraced 
in  the  provision  that  it  was  "well  made,  of 
good  material,  and  dm-able  with  proper  care," 
bat  the  contract  warranted  the  machine  to 
"worli  well." 

2.  In  an  action  by  the  sellers  for  the  price 
of  such  machine,  in  which  defendant  alleges  a 
breach  of  the  contract  of  warranty  In  that 
the  machine  did  not  work  well,  It  is  not  Incnm- 
bent  on  him  to  prove  wherein  the  machine  was 
not  well  made. 

3.  Where  the  warranty  of  a  machine  pro- 
vides that  "if.  opon  one  day's  trial,"  it  liopji 
not  work  well,  the  purchaser  shall  jrive  im- 
mediate notice  to"  the  sellers  or  their  nirent, 
a  notice  that  it  did  not  work  well,  given  by  the 
purchaser  to  the  agent  after  aboat  one-half 
day's  trial,  is  premature,  and  not  a  compliance 
with  the  contract 

4.  Where  aoch  notice  Is  given  to  the  avent 
two  days  after  the  expiration  of  the  one  day'* 
trial,  and  the  latter  requested  him  not  to  re- 
turn it,  and  said  he  would  see  the  company, 
and  thoQKht  it  wonld  take  it  away,  it  is  for 
the  jury  to  determine  whether  the  purchaser 
complied  with  the  provision  of  the  contract 
re^nUring  such  notice  to  be  given  "Immedinte- 

5.  Where  such  agent,  after  receiving  notice 
that  the  machine  wonld  not  work  well,  pro- 
posed to  telegraph  for  an  expert,  and  have  nim 
at  the  purchaser's  house  the  next  morning, 
to  put  tbe  machine  in  order,  and  the  latter 
woald  not  permit  him  to  do  so,  tbe  purchaser 
failed  to  comply  with  a  provision  of  the  con- 
tract to  allow  the  iieUera  time  to  put  the  ma- 
chine in  repair,  and  cannot  rescind  tbe  sale. 

6.  Where  such  agent  sold  snch  machine- 
for  plaintiffs  in  such  sction,  and  was  their 
agent  for  the  sale  of  such  machines,  be  had 
the  power  to  waive  the  retara  of  the  same- 
by  defendant. 

7.  In  such  action  the  answer  alleged  that 
defendant  gave  such  notice  to  plaintiffs'  agent, 
and  offered  to  return  the  machine,  but  the 
latter  requented  him  to  retain  It  where  it  was. 
and  he  would  have  It  boxed  and  shipped  to  plain- 
tiffs; and  that  the  agent  then  agr<-eil  to  receive 
the  machine  on  defendant's  premises.  Brlif 
that,  though  tbe  waiver  was  not  clearly  plead- 
ed, the  facts  stated  were  snfficient  to  Justl^ 
the  admission  of  evidence  of  waiver. 

8.  Where  defendant  testifies  that  such 
agent  gave  him  certain  instructions  as  to  run- 
ning tbe  machine,  without  stating  what  th<>y 
were,  it  Is  error  to  permit  him  to  further  state 
that  "I  did  Just  as  he  said,"  since  anctk  evi- 
dence is  the  statement  of  a  conclusion, 

9.  It  la  error  to  permit  defendant  to  aak  a 
witness  how  the  dranght  of  socb  machine  com- 
pared with  the  draught  of  other  similar  machines, 
and.  If  it  was  greater,  how  much  greater,  and 
to  permit  the  witness  to  answer  that  he  "could 
not  say  just  how  much  greater,  bat  it  was  very 
hard;  It  would  Just  kill  a  team,"— since  such 
evidence  did  not  aid  In  detmnining  the  issu* 
as  to  whether  or  not  the  machine  "worked 
well." 

Appeal  from  district  court,  Dalloa  county; 
J.  H.  Appelgate,  Judge. 

Action  ngnlnst  defendant  for  the  price  of 
a  harvester.  Defense,  breach  of  warranty. 
Jury  trLal.  Verdict  and  Judgment  for  defend- 
ant PLiintlfr  ^peela. 

Kanffmau  &  Oimnsey  and  D.  W.  Woodin, 
for  appellant  Wblte  &  Clark,  fbr  appdiee. 

KINNB,  J.  1.  July  S,  1889,  defendant  en- 
tered Into  tbe  following  vrltten  oontrBotr 
"UcOonnlak  Harvesting  Madiine  Gompany- 
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will  ahlp  for  tlie  underslfnied  on  or  b^ore 
July  10.  1889,  one  of  their  latest  Improved 
Moot  H.  binders,  Includlngr  the  usual  eitraa, 
oouslgned  to  the  care  of  G-.  M.  Armfleld.  at 
Bedfleld,  the  imdertigned  agreeing  to  pay  the 
MoOormlck  Harreetliig  Machine  Company 
1130  cash,  with  Interest  thoreon  at  the  rate  of 

 per  cent  per  annum  from  date  nntU 

due,  and  at  the  rate  of    per  cent 

thereafter  until  paid.  These  machines  are 
all  warranted  to  be  well  made,  of  good  ma< 
teriol,  and  durable  with  proper  care.  If, 
upon  oae  day's  trial,  the  machine  should  not 
work  well,  the  purchaser  duill  glre  Immedi- 
ate notice  to  said  McCormlck  Harvesting  Ma- 
chine Company,  or  their  agent,  and  allow 
time  to  smd  a  person  to  put  it  In  order.  If 
tt  cannot  then  be  made  to  work  well,  the 
purchaser  shall  return  It  at  once  to  the  agent 
of  whom  he  receiTed  It,  and  his  payment,  If 
any  has  been  made,  will  be  refunded.  Con- 
tinuous use  of  the  machine,  or  use  at  Inter- 
vals through  harvest  season,  shall  be  deemed 
an  acceptance  of  the  machine  by  the  under- 
signed. Dated  the  3d  day  of  July,  1889. 
Post  office.  Add;  county,  Dallas;  state, 
Iowa.  D.  M.  Brower."  Plaintiff  claims  that 
the  machine  In  all  respects  conformed  to  the 
requirements  of  the  contract;  that  delivery 
of  It  was  made  thereunder;  and  that  it  was 
received  and  accepted  by  the  defendant,  and 
he  refused  to  pay  therefor.  Defendant  ad- 
mits the  pnrdiase  of  the  machine,  the  exe- 
cution of  the  written  contract,  and  that  he 
has  not  paid  for  the  machine.  He  avers  that 
Oie  machine  was  purdiased  of  [dalntlff 
through  George  Armfleld,  its  agent  at  Red- 
fleld,  Iowa.  He  sets  out  the  contract,  and 
alleges  that  when  the  machine  was  deliv- 
ered to  him  it  was  set  up  by  plaintiff  by  its 
agent,  George  Armflelu,  asEdsted  by  one 
Charles  Armfield,  an  employe  of  George  Arra- 
fi^  niat  the  latter  attempted  for  about 
12  hours  to  make  tilie  macblne  work  well, 
but  was  unable  to  do  so,  and  It  did  not 
woi*  well,  and  said  agent  left  defendant, 
knowing  tliat  Uie  machine  did  not  work 
welL  niat  \rhea  he  left,  defendant  notified 
blm  that  tbe  machine  did  not  work  well; 
that  he  would  not  ke^  it  and  pay  for  it  If  he 
or  i^Intiff  did  not  make  It  work  properly, 
—and  requested  him  to  notify  said  George 
Armfleldt  plalntUTs  agent,  of  these  tacts,  and 
to  foraish  a  suitable  person  to  make  tbm 
machine  work  property.  That  he  ^lea  and 
there  asked  Charles  Armfield  to  make  said 
machine  work  wefl.  That  the  latter  told  de- 
fendant if  be  would  continue  to  nae  flie  mn^ 
chine  it  would  work  all  xigbL  Ttuit  he  re- 
fused to  remain  and  fix  the  machine  ao  it 
would  work  propetiy,  but  promised  to  come 
bsaSs.  in  a  day  or  two,  and  make  tbe  ma<flilne 
work  weU.  That,  as  requested  by  plaintiff's 
agent,  he  did  retain  the  mnchlne  for  about 
fovjr  days,  and  used  every  effort  to  make  It 
woik  well,  but  was  unable  so  to  do.  Tliai 
plalntifl,  though  notified  In  accordance  with 
the  terms  ot  the  oootraot,  that  the  mschine 


failed  to  work  well,  negjeoted  to  fix  the 
same.  That  defendant  notlfled  George  Arm- 
field,  plaintiff's  agent,  that  the  machine  was 
defective  In  matolal  and  oonstructiou,  and 
would  not  work  well,  and  offered  to  return 
same,  but  said  agent  requested  defendant  to 
retain  it  where  it  was;  that  he  would  have 
It  boxed  up,  and  shipped  to  plaintiff;  and 
then  agreed  to  receive  the  machine  of  defend- 
ant on  his  premises.  Avers  that  it  was  not 
well  made  and  of  good  material,  and  durable 
with  proper  care,  and  that  It  did  not  work 
well  upon  one  day's  trial.  Defendant  particu- 
larly complains  that  the  machine  was  of  ex- 
cessive draught;  that  It  would  not  elevate  the 
grain  well,  would  not  bind  properly,  anil 
otherwise  would  and  did  not  work  welL 

2.  Appellant  claims  that  the  warranty  was 
all  embraced  in  the  provtalon  ttiat  *theee 
machines  are  all  w.irranted  to  be  well  made, 
of  good  material,  and  duraUe  with  proper 
care."  Thla,  it  oocors  to  na,  Is  too  narrow 
a  view  ot  the  contract  It  eipressly  pro- 
vides for  returning  the  machine  aft^  <me 
day's  trial.  If  it  does  not  **work  well,"  and 
notice  la  given,  and  an  opportnnlty  afforded 
plaintiff  to  send  some  one  to  put  it  In  order. 
That  tbe  machine  would  "work  well"  waa 
Just  08  much  a  part  ot  the  warranty  aa 
that  It  waa  made  of  good  material.  Nor 
waa  tt  Incumbent  on  d^endant  to  prove 
wherrin  It  waa  not  well  made.  He  iras  not 
a  medifinic  or  a  manufacturer.  He  had  a 
rifl^t  to  rely  upon  the  contract  that  it 
"would  work  well,"  and  if  defendant.  In 
operating  the  machine^  exerdsed  reaamiable 
care  and  skill  In  an  honest  effort  to  make 
It  work  property,  and  if  the  condition  of  hla 
grain  and  ground  was  such  aa  not  to  pre- 
vent it  ftom  working  well,  and  it  would 
not  do  80,  then  there  was  a  breach  <rf  tbe 
warranty. 

3.  Appellant  complains  of  tiie  courfa  re- 
fusal to  ^Te  the  following  Instmction:  "The 
defendant  claims  a  breach  of  warrant  lu 
the  contract  in  suit  The  contract  in  ques- 
tion warrants  the  machine  in  question  to 
be  well  made,  oC  good  material,  and  dura- 
ble with  propo*  care.  The  warrant  that 
the  macliine  la  well  made^  of  good  material, 
implies  a  warranty  that  It  will  do  good 
work.  This,  however,  does  not  mean  that 
tne  machine  in  nmsOaa  waa  warranted  to 
do  good  work  under  any  and  all  conditlona. 
It  meana  ^t  the  machine  in  question  will 
not,  on  account  of  poor  material,  or  on  ac- 
count of  being  poorly  made,  fall  to  do  good 
woi^  when  operated  by  a  person  of  reeaon- 
able  akHl  and  Intelligence,  and  under  aver- 
age conditions  as  to  ground  and  groin.  To 
show  a  breach  of  warranty  In  this  cmav 
the  defendant  must  make  It  appear  by  a 
fair  pn'pimdemnce  of  tbe  evidence  that  the 
machine  lu  question  fsUed  to  do  good  work 
when  operated  by  a  person  of  ordinary  skill 
in  auch  matters,  under  average  conditions 
as  to  ground  and  grain;  and,  further,  that 
this  failure  waa  causeu  by  aome  defect  In 
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the  madihie  growing  out  of  the  fact,  if 
SDch  you  find  tbe  fact  to  be,  that  this  ma- 
chine wu  not  well  made,  of  good  material" 
In  the  form  presented,  we  think  this  Instruc- 
tion was  properly  rinsed.  It  to  objection- 
able, for  the  reasoiM  stated  In  diTlidoii  2  of 
this  opinion. 

4.  Did  the  defendant  comply  with  tiie 
tarms  of  tbe  contract  as  to  tbe  trial  of  the 
machine,  before  notifying  plaintlfF  of  Ita 
failure  to  work  as  warranted?  He  was  ro- 
qnlred  to  ^ve  the  machine  one  day's  trial 
At  the  time  the  notice  Is  daiiued  to  have 
been  glren  to  the  expert,  Charles  Ann&eld, 
that  the  machine  aid  not  work  well,  the 
time  top  trial  had  not  expired.  Aa  near  as 
can  be  determined  from  the  evldeQce,  the 
machine  had  not  been  operated  over  a 
half  day.  By  the  terms  of  the  contract  de- 
fendant was  required  to  try  the  machine 
fairly  tor  one  day  before  he  could  give  the 
notice,  If  It  did  not  work.  It  is  possible  that 
there  ml^t  be  such  defects  In  a  machine 
aa  woold  aboolu^y  preclude  Its  working, 
so  that  further  trial  would  be  unnecessary, 
and  the  notice  might  be  given;  but  the  evi- 
dence In  tUa  case  falls  to  show  that  any 
such  condition  existed.  So  It  seems  that  the 
notl<»  ^v&i  to  Gharlee  Armfield  <m  July  10, 
IBtSO,  was  premature,  and  hmce  tneffectuaL 
The  contract  required  ttie  one  day's  trial. 
The  portlea  must  aUde  by  tiielr  agreement, 
fairly  entwed  Into.  Wendall  Oebome,  63 
Iowa,  103,  18  K.  W.  Bep.  TOD;  BnsaeU  r. 
Mnxdock.  TO  Iowa.  101.  44  N.  W.  Rep.  237. 
After  Oiaxlea  Armfield  1^  the  defend- 
ant's place  on  Tuesday,  the  IBUi  of  July,  the 
defendant  contlnaed  to  work  the  machine 
op  to  the  following  Friday  mwnlng.  and 
failed  to  make  it  woi^  weU.  On  the  latter 
day  be  notified  the  agent  of  whom  he  pur- 
diaaed  It  of  Its  failure  to  work,  and  tidd 
him  be  would  return  tbe  madilue  the  next 
dv,  bat  tb»  agent  requested  him  not  to  do 
ao^  bat  to  keep  it  (»  hto  place  for  a  while; 
that  be  wonid  aee  the  company,  and  thought 
tiiej  woold  knock  it  down,  nnd  take  it  to 
Kennedy,  and  ahip  It  to  Dea  Uolnea.  It  Is 
cliUmed  tiiat  thla  notice  waa  not  givm  inune* 
dlately  after  the  one  day's  trial  waa  had. 
True  It  Is  fliat  two  days  Intervened  after 
tbe  one  day's  trial,  and  before  notice  of  tbe 
floSure  of  the  machine  to  work  w^  waa 
gtrra  to  tba  agent,  and  appellant  claims 
rach  notice  was  too  late.  The  notice  was  re- 
qoired  to  be  given  "immediately'*  after  the 
one  day's  trial.  Tliat  would  demand  tiiat  the 
defendant  act  promptly  In  giving  his  notloe 
after  the  time  for  trial  had  passed.  Wbeth- 
iT  or  not  be  lUd  ao  act  must  be  determined 
by  the'  Jury  tn  view  of  all  the  facts  of  tbe 
case.  Msffttlne  Co.  v.  RusspU.  Uowa.)  88  N. 
W.  Rep.  8ia  If  It  be  c<incedi^  that  the 
notice  to  Hie  agent,  lleoive  Armfield.  was 
in  time,  then,  nwler  tlie  nnitnift.  It  was  In- 
cnmbent  on  d«>fem1fint  to  uffiml  an  opiK)rtu- 
nlty  to  platntitr  or  Its  ageut  to  ai'nd  a  ninn 
to  fix  tbe  machiife  ao  that  It  would  work 


properly.  The  evidence,  without  any  con- 
flict, shows  that  George  Armfield,  upon  the 
notice  being  given  him  that  the  machine 
would  not  work  well,  proposed  to  telegraph 
for  an  expert  to  put  the  machine  In  order, 
and  agreed  to  have  him  at  defendant's  house 
the  next  morning,  but  defendant  'would  not 
permit  him  to  do  so.  The  defendant,  having 
refused  to  comply  with  the  contract  In  this 
respect,  put  it  out  of  his  power  to  rescind 
it  King  V.  Towsley,  64  Iowa,  76,  18  N.  W. 
Ren.  859. 

6.  The  defendant,  In  his  answer,  avers 
that  plaintiff's  agent  "verbally  agreed  to  re- 
ceive said  machine  of  the  def^idant,  where 
It  was  on  defendant's  premises  at  that 
time."  It  Is  not  necessary,  In  view  of  the 
issues,  to  determine  whether— even  if  de- 
fendant had  so  far  complied  with  the  con- 
tract as  to  entitle  him  to  return  the  madilne 
—his  return  of  it  to  the  town  of  Bedfl^, 
10  days  after  he  deeded  not  to  keep  It, 
would  hare  been  a  compliance  with  the 
terms  of  the  contract  For  the  reasons  here- 
tofore stated,  at  the  time  he  thus  nndortook 
to  letnm  It.  be  hod  no  tight  so  to  do. 

0.  It  Is  niged  tiiat  the  court  erred  In  ad- 
mitting evidence  tending  to  show  that  plain- 
tiff bad  waived  tbe  condition  of  the  con- 
tract rdating  to  Uie  return  of  the  machine. 
In  so  far  as  fUs  objection  is  grounded  on 
the  daim  that  Geota^  Armfield.  the  agent, 
bad  no  aatliortty  to  waive  a  retuni  of  the 
machine.  It  Is  not  wtU  foonded.  The  evi- 
doice  shows  without  eonlUct  that  he  waa 
the  agmt  of  plaintiff  for  the  sale  of  these 
macUnes,  and  ttmt  he  sold  this  <me  to  the 
defmdant  Having  tbe  power  to  adi,  be  bad 
the  power  to  waive  the  return  of  the  ma- 
chine. Pltrinowaky  v.  Beardaiey,  87  Iowa, 
9;  Mechem,  Ag.  |  340;  Warder  v.  Robert- 
■on,  75  Iowa,  S85,  S8  N.  W.  Rep.  906.  It  Is 
sold  such  evidence  waa  inadmlasAlde.  because 
no  waiver  was  pleaded.  The  waiver  Is  not 
aa  dearly  pleaded  as  It  slioiild  have  been, 
yet  we  tlilnk  tbe  facts  stoted  are  snlBdent 
to  admit  introductton  of  tlie  evidence,  If  fba 
defendant  bad  so  far  complied  with  his  em- 
tract  as  to  be  entitled  to  avail  hlmadf  ttf 
such  a  plea. 

7.  Hw  MxOi  and  eWbtli  Instmetltms  ar» 
wnmeoos  In  Ignoring  the  provUUn  of  tbe 
cc*ntract  that  one  day^  Mai  of  the  madiine 
was  necessary  before  notice  could  be  given 
that  It  failed  to  work  welL  Under  the  word- 
ing of  the  sixth  Instruction  the  Jury  would 
be  Justified  In  fiadbig  ttiat  it  was  not  neces- 
saiy  to  try  tbe  machine  for  a  d^,  bat,  tf 
it  waa  *fBiriy  tested"  tor  flie  half  day  that 
Ouxlea  Anofl^  was  at  the  defoidanfs 
place,  It  would  be  a  compliance  with  the 
contract  In  that  respect  We  have  already 
atated  that  It  was  Incnmbott  oa  defendant 
to  comply  wltb  tbe  contract  as  to  a  trial  at 
the  machine  before  he  was  oitiUed  to  give 
notice. 

S.  In  the  course  of  Hie  examination  of 
the  dttCewlont  he  atated  that  llr.  Armfield 
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gave  talm  certain  verbal  lustructtons  na  to 
tbe  running  of  the  macMne,  but  did  not 
disclose  wbat  tbey  were.  He  was  then 
asked  to  "state  whether  or  not  yon  did  as 
he  told  you."  He  answered,  "I  did  Just  as 
he  said."  The  question  was  objected  to  as 
calling  tar  tbe  conclusion  of  the  witness. 
Defendant  also  moved  to  strike  out  the  an- 
swer for  the  same  reason.  The  motion  and 
objection  were  overruled.  This  was  error. 
Tbe  Jury  knew  no  more  about  ^e  facts  aft- 
er this  question  was  answered  than  before. 
The  Inquiry  called  for  no  facts,  and  the 
answer  was  but  a  conclusion  based  upon 
facts  not  In  evidence.  It  might  have  been 
proper  to  have  shown  what  instructions 
were  given,  and  to  what  extent  and  In  what 
manner  they  were  followed.  The  faxsts 
should  have  heea  put  before  the  jury,  and 
they  could  have  determined  as  to  whether 
or  not  the  instmctlonB  were  followed.  Oth- 
er  evidence  of  the  same  character  was 
excepted  to  and  Improperly  admitted.  Wit- 
ness Harris  was  asked  how  the  draught  of 
that  macUne  compared  with  that  of  other 
'  machines  of  that  character,  and,  tf  it  was 
greater,  how  ranch  greater.  This  was  ob- 
jected to,  and  the  objection  overruled.  He 
answered  he  "could  not  say  Just  how  much 
greater,  but  it  was  very  hard;  it  would  just 
kill  a  team."  8u<^  evidence  was  not  admls- 
^ble  under  any  Issue  in  the  case.  The  ques- 
tion to  be  determined  was,  did  the  machine 
"work  well?"  not  how  It  worked  as  com- 
pared with  some  other  machine.  Did  the 
machine  comply  with  the  warranty?  not 
how  it  compared  with  some  other  machine, 
about  wbldL  tbe  jar;  knew  abSQlnt^  noth- 
ing. 

9.  Many  other  errors  are  assigned  that  we 
cannot  spedally  consider.  Some  of  them 
raise  tiie  same  questions  already  passed  xtp- 
on,  others  are  not  well  grotmded,  and  some 
of  the  questions  presented  we  ought  not 
to  discuss  in  view  of  another  trial.  The 
jndcmoit  of  the  court  below  Is  rerened. 


WHITBSIDBS  et  aL  T.  RUTAN. 
tfhipreme  Oonrt  of  BOnnesotiL  June  16,  1898.) 
Public  Laitds— Hombstb&d  BimiM— Assisk- 

MBXT  OF  RiOBT. 

Webster  v.  Lnthor,  (BQnn.)  02  N.  W. 
Repi  271.  foUowed. 

Ai>peal  from  tUstElet  ooor^  St  Lonia  coun- 
ty; Ensign,  Judge. 

Action  by  Robert  B.  Whitesides  and  out- 
ers agidnst  Andieos  U.  Bntaa  to  detemdiie 
adverse  claims  to  land.  Judgm«it,  from 
which  defendant  appeals.  Aflirmed. 

J.  L.  Washburn  and  Troomey  &  Morris, 
for  appellant  Jaques  &  Hudson,  for  re- 
spondents. 

PER  CURtAM.  The  points  raised  In  this 
case  are  identical  with  those  considered  and 
determined  In  tba  cue  of  Webst»  t.  La- 


ther, (Minn.)  52  N.  W.  Rep.  271,  after  full 
argument  This  case  must  therefore  be  held 
to  be  governed  by  that,  and  the  order  of 
the  trial  court  In  accordance  therewith 
according  affirmed. 


OLIVIER  V.  CUNNINGHAM,  (three  caset.^ 

(SuiH-eme  Court  of  Minnesota.  Jone  16,  1S03.> 

Appeals  from  district  court.  Carver  couuty; 
Cadwell,  Judge. 

Three  actions  by  Bogene  OUvior  agniDst 
Geotve  Onnningfaam.  Judgnunt,  txom  whida 
plaintiff  appeals.  Reversed. 

Savage  A  Pnrdy,  for  amellant  W.  a  OdtdU 
for  respoodoit 

PER  CURIAM.  In  the  several  cases  enti- 
tled as  above  the  same  questions  are  presfiitiKf 
as  were  considered  and  detflrmlnsd  In  Olivier 
T.  Cunningham,  53  N.  W.  Rep.  462,  (decided 
at  the  last  term.)  They  are  reversed  for  the- 
same  reasons.  Statutory  costs  will  be  alloweA 
in  bat  one  case.  Judgments  reversed. 


BURNS  et  al.  v.  PHINNBT  et  aL 

(Supreme  Court  of  Minnesota.    June  8,  1S93.> 

Mechakicb'  Liens— Ekfohckmbnt— Limitation— 
Parties — Appbal. 

1.  Neither  the  district  court  nor  this  court 
can  give  a  party  a  r^t  to  appeal  miter  tbe 
time  for  appeal  i^escribed  by  me  statutes  ha* 

passed. 

2.  One  who  claims  no  interest  la  tiie  sub- 
ject of  coDtrovway  cannot  be  beard  on  appeal 

to  this  court 

3.  Where  a  lien  daimant,  made  a  defend- 
ant in  an  action  to  foreclose  a  mechanic's  lien^ 
does  not  appear  in  It  for  the  purpose  of  a»' 
serting  his  beo,  within  the  time  allowed  hink 
by  statute  to  bring  an  action  to  enforce  hi» 
lien,  his  right  to  enforce  it  is  barred.  That 
the  action  is  brought  within  time  to  save  plaia- 
tiffs'  lien  will  not  help  snt^i  a  defendant. 

4.  Where  a  lien  claimant  appears  in  sadk 
an  action  for  tbe  purpose  of  asserting  bis  liea 
he  makes  the  action  his  own  for  the  purpose  or 
enforcing  his  lien,  and  If  be  Is  in  time  the- 
fact  that  plaintiw  lien  is  barred,  or  that 
plaintiffs  from  any  cause  fall  to  roeov«r,  wilk 
not  affect  him. 

6.  finding  of  fact  Md  not  Justtfled  hr  the- 
evldence. 

6.  Judgment  reversed,  and  new  trial  ot~ 
dered  as  to  plaintiffs  and  defendants  Grier  and 
Wilcox,  and  affirmed  as  to  defendant  Horst. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Rame^  ooni>- 
ty;  Egan,  Judge. 

Action  by  WlUlam  H.  Bonu  and  Willi* 
R.  Shaw,  ctqiutnerB  as  Bum  ft  Shaw,, 
against  Mamie  and  Albert  S.  Phinneyr 
caiarlea  J.  Bensrhlll,  Davimi,  Goodman,  anA 
ottim.  Judgment  for  idalntiUEB,  and  In  favor 
also  of  cartaln  of  tba  mmamed  def!endant&. 
Defendants  BenytalU,  DavlaoD,  and  Goodman 
appeaL 

Charles  J.  Berryhlll,  for  appeUants.  How- 
ard L.  Smith,  for  respondents  Burns  & 
Shaw.  Prank  Ford,  for  respondent  Horst. 
O.  H.  Hubbard,  for  respondents  Qriec  anA 
othera 
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GILJ^ILLAN.  G.  J.  This  Is  an  action  to 
enforce  a  mechanic's  lien,  and,  as  in  most 
actions  of  the  kind,  mutters  are  a  good  deal 
complicated.  So  far  as  the  record  In  this  ap- 
pall dlacloBea,  the  owners  of  the  real  estate, 
Jiamle  Plilnney  and  Albert  S.,  her  husband, 
made  do  defense.  Defendants  BerryhUl  de- 
fended onder  one  mortgage,  defendants  Da- 
vfsoa  under  another,  and  defendant  Qood- 
man  under  anothw,  and  defendant  Resser 
defended  under  the  Davison  mortgage.  As 
to  eacb  mortgage  It  was  <daimed,  although 
ambsequent  to  the  medianlcs*  Uena,  that  it 
was  entitled  to  fvr^rence  over  them.  De- 
fendant Hoist  claimed  a  mechanic's  Men, 
«nd  defendants  Qrier  and  Wilcox  did  the 
«aine.  The  liens  of  plalntUCs,  of  Horst.  and 
of  Grier  and  Wilcox  were  allowed.  The 
Judgment  directed  the  property  sold  to  pay 
them,  and  the  claims  of  the  other  defendants 
to  be  burred,  except  th^  rights  of  redemp- 
tion. The  appeal  Is  brought  by  the  Berry- 
faiUs,  the  Darlsons,  and  Goodman. 

After  his  time  to  appeal  had  expired  an 
application  was  made  to  the  court  below  on 
behalf  of  Kesser  to  be  permitted  to  Join  In 
the  appeal  taken  by  the  others,  and  a  alm- 
llsr  appUcatlMi  Is  made  here.  There  Is  no 
anthoilt7  in  the  district  CMmrt  nor  tn  tbte 
court  to  gire  a  party  a  right  to  appeal  after 
the  Tigbt  given  him  by  the  statute  has  lapsed 
by  bis  failure  to  exercise  it,  and  to  grant  his 
application  would  be,  In  effect,  giving  Um  a 
right  to  appeuL  See  Gen.  St.  1878,  c.  66, 
t  79.  The  mortgage  executed  by  the  Phin- 
neys  to  Davison  was,  as  appears  from  bis 
answer,  by  hbn  assigned  to  Resser,  and 
thereupon  bis  Interest  in  the  subject  of  lit- 
igation ceased,  and  c<msequently  he  has  no 
flffht  to  complain  of  the  decislim  of  the  court 
below,  and  cannot  be  heard  here.  The  dates 
of  the  mechanics*  liens  were  as  follows: 
FlaintUBs*.  July  16^  1800;  Horat'a,  September 
12,  1880;  Grier's  and  Wiloo^s,  October  15. 
1800.  The  mortgage  under  which  Goodman 
claims  was  executed  December  4,  1880,  by 
the  plnlntiflb  to  the  National  Investment 
Company,  and  by  that  company  assigned 
to  Goodman.  No  reason  is  apparent  vpan 
the  record,  and  none  Is  sns^ted  in  the 
appellants'  brief,  why  the  lien  of  this  mort- 
«ago  la  not  subordinate  to  the  mechanics* 
liens;  therefore  the  el^th  ssslgnment  of 
«iTor,  directed  to  the  dectakm  gtvlng  Uie 
mechanics'  Mens  precedence  of  that  mort- 
sase,  is  not  well  fbunded. 

The  mortgage  of  the  Phlnneys  to  Benyhlll 
was  executed  December  5,  1890.  No  assign- 
ment of  error  calls  in  quesUcoi  the  decision 
«f  the  court  subordinating  this  mortgage 
to  the  mechanics'  liens,  and  It  Is  therefore 
vimecessary  to  coniMer  It 

The  defendants  Giier  and  Wilcox  were 
named  as  defendants  In  the  summons  and 
complaint,  hut  they  did  not  appear  in  the 
action  till  they  filed  their  answer,  March  5, 
1892,  more  than  a  year  and  four  months 
«ft«r  the  data  of  their  last  Item.  Th^  il^t 


to  enforce  their  Uen  had  then  become  barred. 
The  fact  that  plaintiffs  commenced  their 
action  In  time  did  not  keep  the  Grier  and  Wil- 
cox lien  alive.  When  an  action  to  foreclose  a 
.mechanic's  Uen  Is  begun,  the  appearance  In 
it  of  other  lien  claimants  for  the  purpose 
of  asaertiug  tbelr  liens  Is  equivalent  to  the 
commencement  by  them  of  an  action  for  the 
purpose,  and  If  wlthhi  the  time  allowed  them 
to  commence  an  action  will  preserve  their 
rl^t  to  enforce  their  Uens.  Horst's  an- 
swer was  filed  before  his  lien  was  barred, 
and,  so  far  as  he  was  concerned,  it  was  im- 
material whether  plaintiffs  commenced  the 
action  in  time  to  save  their  lien.  When  the 
action  is  to  foreclose  a  mechanic's  lien,  the 
ri^t  at  a  Uen-dalming  defendant  does  not 
depend  on  the  plaintlff'a  right  to  recover, 
nor  on  his  recovery.  Hie  failure  of  plaintiff 
to  recover  from  any  cause  will  not  affect 
the  right  of  any  Uen-dalming  defendant. 
Bach  such  defendant  makes  the  actl(Hi  his, 
for  the  purpose  of  enforcing  his  lien,  from 
the  moment  he  appears  in  it  for  that  pur- 
pose. We  think  the  court  below  was  Justified 
In  finding  tliat  the  plnintUtB'  action  was  com- 
menced In  time  to  save  their  Uen. 

From  assignment  of  error  S,  "In  refnslng 
to  find  a  Uen  In  fiivor  of  Goodman  for  the 
amotmt  of  his  mortgage."  and  a  slmUar  one 
(7)  in  respect  to  the  BerryhUl  mortgage.  It 
Is  difficult  to  see  what  the  appellants  com- 
plain of.  The  court  found  the  exlstmce  of 
those  mortgages,  and  In  its  dlreetifm  for 
Judgment  recognised  the  right  of  those  de- 
fendants to  redeem.  We  infer  the  assign- 
ments were  Intoided  to  present  the  point 
that  tiie  court  on^t  to  have  directed  a  sale 
on  account  of  those  mortgages  as  weU  as 
of  the  Uens,  and  allowed  those  defendants 
to  partldpate  in  the  dlatrlbutlfm  of  the  pro- 
ceeds of  sole.  It  Is  probably  a  snffldent 
reasm  for  the  court  not  so  directing  that 
those  defendants  did  not  ask  for  any  such 
leUef.  Tfa^  answers  merely  put  them  In 
the  attitude  of  resisting  the  mechanics'  Uens. 
The  mortgage  of  Goodman  vras  not  due; 
whether  BertyhlU's  was  or  not  nowhoe 
appears.  Those  defendants  may  have  pxe< 
ferred  to  retain  their  Uens.  take  the  chances 
of  the  owners  redeemhig,  and  redeeming 
themselves  in  case  they  did  not  But  the 
findings  of  fttet  were  not  sufficient  to  Justify 
any  such  dlrectioiL  The  amounts  stiU  due 
on  the  mortgages  not  fotmd,  and  the 
court  was  not  asked  to  make  any  sutdi  find- 
ings. 

The  comt,  however,  erred  In  finding  as  a 
t&et  tbat  the  plaintiffs'  dalm  was  not  paid. 
The  evidence  was  such  as  to  require  a  find- 
ing that  it  was  paid  December  6,  189a 
Upon  the  transactlim  which  constituted  pay- 
ment there  was  no  confilct  in  the  evidenca 
It  Is  true^  Bums  testified  generally  that  no 
part  of  the  claim  had  been  paid,  but,  as 
he  had  no  personal  knowledge  of  that  trans- 
action, his  general  statement  could  make  no 
conflict  In  the  evidence  upon  U.  The  trans- 
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aotfam  was  tiiat  Phlnnert  haTlng  glren  to 
Bums  &  Shaw  two  orders  on  Berry  hill  and 
Da-rlstn,— one  for  the  payment  of  the  bal- 
ance due  on  hoaae  No.  2,  B«E7bUl  and  Da- 
Tlflon's  rearrangement;  fba  oOia  tor  pay^ 
moat  of  the  balance  dne  on  hoose  No.  4  of 
■aid  rearrangement,— the  orders  were  taken 
one  Othea,  an  agoit  Of  Bonu  ft  ffliaw, 
to  Berry  hill,  who  paid  the  same.  Tlie  latter 
testifled,  and  he  was  corroborated  by  Othea, 
and  In  no  way  contradicted,  that  at  the  time 
of  paying  be  told  Otbea  distinctly  a  nnmbor 
of  timea  that  the  honses  m  whldi  he  was 
paying  were  ttuwe  on  lota  2  and  4,  bdng 
the  second  and  fourth  booses  from  the 
oomer.  The  house  on  lot  ^  or  the  fourth 
one  from  the  oomer,  was  that  in  controversy 
here.  Of  course,  aa  ttie  party  paying  has  the 
rli^t,  ordinarily,  to  nuke  the  application  of 
the  payment,  it  most  be  accepted,  and  must 
operate  as  If  so  applied.  The  way  in  which 
the  mlsnnderstanding  most  have  arisen  waa 
tiila:  The  land  platted  aa  Berrylilll  ft 
DaTlson's  rearrangement  waa  situate  at  the 
comer  of  Manhall  avenue  and  Tlct<Hla 
atreet,  St  Panl,  and  waa  divided  the 
|dat  Into  lota,  one  (Na  8)  fronting  on 
Marrtinll  avenoe.  the  others  tnmttaig  on  Vic- 
toria street,  and  nam  be  red  consecutively, 
begtnnhig  with  the  canee  lot,  Noa.  1,  2.  8, 
*,  and  B.  The  Phlnn^  built  at  about  the 
same  time  a  house  on  each  lot  Because 
the  house  cm.  lot  6  was  buUt  flrat,  and  the 
others  In  aoocearion,  beginning  at  the  oor^ 
ner,  those  working  on  the  houses,  and  the 
plabitlfEs  alao^  were  in  tbo  haUt  of  deelg- 
natlng  the  housea,  not  according  to  the 
nombns  of  ttie  lota,  but  according  to  the 
order  In  whldi  they  were  built,  thus  desig- 
nating that  on  lot  6  as  house  1,  and  that  on 
lot  1  aa  house  2,  and  so  <m.  it  does  not 
appear  tbat  Benyhlll  knew  anything  of  that 
way  of  designating  tba  housea.  It  Is  easy 
to  see  how  the  plaintKTs,  and,  on  the  trial, 
the  court  below,  may  have  been  misled  by 
this  manner  ol  derignatlng  the  honses.  The 
Judgment  must  be  reversed,  and  a  new  trial 
ordered,  aa  betweoi  the  plaintiffs  and  the 
defraidanta  Grier  and  Wilcox  and  the  d»- 
fendants  the  BenyhQls  and  Goodman,  and 
affirmed  aa  to  the  defendant  Horst 

VANDERBUBOH,      took  no  part  tn  this 


GLARE  T.  ABBOTT. 
(Snprsme  Oourt  of  Minnesota.  April  25, 1893.) 

OOHPBOHI8S  or  DlBT  BT  TbIRD  PARTT— R£LBUB 

or  Dbrtor. 
Where  one  not  the  debtor,  nor  under 
any  leical  or  moral  obli^tion  to  pay  a  ddit, 
atcrees  to  pay,  and  does  pay,  a  sum  less  than 
the  whole  debt,  io  coDsideration  of  an  agree- 
ment on  the  part  of  the  creditor  to  aatls^  and 
dlseharxe  the  whole,  no  action  will  lie  atcalDst 
the  debtor  to  recover  the  balance  of  his  Indebt- 
edncRS. 

(Syllabus  by  the  Court} 


Appeal  from  district  oourt,  Homepln  coun- 
ty; liochren,  Jndgfc 

Action  by  Thomas  L.  Clark  against  Seth 
Abbott  to  recover  damages  for  branch  of  a 
ooToiant  against  tnaunbranoes  in  a  oonvey- 
anoe  of  real  estate^  and  to  reoover  mon^ 
paid  at  defendant's  request  The  defendant 
in  1883  ocmveyed  to  pi«'"***  certain  real  es- 
tate, by  warranty  deed,  with  covenant 
against  Incumbrances,  and  the  oonrideratloo 
flierefor  was  p^d.  At  the  time  there  was  a 
mortgageupMi  the  pmnlses,  iri^h  was  Oiere- 
after  foreclosed,  and  plaintiff's  title  thereby 
destroyed.  Defendant  subsequently  fawti tot- 
ed an  aotton  tn  the  nsme  of  himself  and  plain- 
tiff to  set  aside  the  foreclosure,  which  was  de- 
cided adversdy  to  them,  and  plaintiff  was 
forced  to  pay  the  Jndgmait  for  coats.  The 
evidence  was  oonfllctlng  on  the  qneatlcm  of 
defendant's  aothority  to  use  plaintUTs  name 
In  this  suit  Thereafto;  one  Witherell,  de- 
fendant's BOD^ln-law,— a  stranger  to  ^  tnms- 
actlmi,— paid  the  plaintiff  $00  In  satisfiiotion. 
aa  alleged,  of  his  claim  against  defendant, 
and  the  plaintiff  then  made  and  deUveied 
hla  receipt  as  follows:  "Hlnneap*^  Nor. 
14th,  1887.  Received  of  Seth  Abbott  fifty 
(O0)donara  lnftilltodata  Thomaa  L.  Caaric.** 
Plaintiff  had  a  verdict  From  an  order  grant- 
ing a  new  trial,  plaintiff  appeals.  Affirmed. 

Roberta  ft  Baxter,  for  app^nt  A.  D. 
Smith,  for  reqKmdent 

COLLINS,  J.  It  la  weS  Betfled  that  where 
the  amount  of  a  debt  Is  undiq^ted  the  re- 
ceipt of  a  leas  sum  trcnn  the  dcAitor  than 
the  whole,  upon  an  agreement  to  dlachaxge 
the  entire  Indebtedneaa,  Is  not  a  satlsfboUon, 
and  that  such  an  agreement  la  n<menforceaUe. 
There  Is  no  conatderatl<m.  It  Is  said,  for  the 
relinquishment  of  a  part  of  the  debt  and 
heaoe  an  agreemoit  so  to  do  la  nudum  pac- 
tum. But  the  ptlmdplea  trhlch  can  be  applied 
In  such  oases  have  no  appUoathn  in  the  case 
now  before  us.  The  respondent  Abbott 
owed  the  debt  In  question.  WlthereU  was 
und«r  no  monl  or  legal  obllgatfoh  to  pay  any 
pordon  of  It  but  he  offered  to  pay  to  the 
oredltor,  this  appellant,  the  sum  of  9S0  In  full 
of  aU  dalms  against  Abbott  The  offer  was 
accepted,  the  mimey  paid,  and  a  recdpt  glv- 
SD  *in  fun  to  date."  Here  was  flie  act  of  a 
third  person,  who  owed  no  duty  In  the 
premises,  and  the  conrideratlai  essential  to 
sustain  the  agreement  waa  thus  furnished. 
The  technical  reason  for  the  appUoLtkn  of 
the  rule  first  mentltmed,  namely,  an  absoice 
of  cottsldenitlon,  no  longer  exists.  When  one 
not  tbe  debtor,  nor  undw  any  legal  or  moral 
obligation  to  pay  a  debt,  agreea  ta  pay,  and 
does  pay,  a  sum  less  ttutn  the  whtde  debt  la 
consideration  of  an  agreement  on  the  part 
of  the  creditor  to  aatlsfy  and  dischaige  the 
Whole,  no  action  win  He  against  the  debtor 
to  recovw  the  balance  of  his  tndebtednees. 
See  Sonnenberg  t.  Bled^  16  Mbm.  83,  (GIL 
720  Mason  t.  Campbell,  27  Iftam.  fi^  6  N. 
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W.  Bep.  406;  Schmidt  t.  Lndwlg,  20  Minn. 
87,  1  N.  W.  Rep.  803;  Lnboyteuiix  v.  Swl- 
gart.  103  Ino.  596,  3  N.  E.  Hep.  378;  Vainey 
T.  CoDerr*  77  Me.  527,  1  AU.  Rep.  683;  Bank 
r.  Fletcher,  5  Wend.  85;  Brooks  t.  Wlilte,  2 
Mete.  (Siaai.)  283;  Welby  t.  Drake,  1  Car. 
&  P.  557;  HoidenKa  t.  Stobort,  6  Exi±.  89. 
Order  aOnned. 

TANDBBBURGH,  3^  tibmnt,  dU  not  pai^ 
tldpata. 


RETNOLD8  t.  CURTISS  et  aL 
(Sniwmne  Court  of  Mianmota.   May  11,  1893.) 
SnrrioiBiiCT  or  Etidbncb. 

Evidence  Md  aofBdeat  to  nutaln  a  find* 

ing  of  fact. 
(SyUabiu  by  the  Court) 

Appeal  from  district  court.  Otter  Tall  coun- 
ty; Btnter,  Judge. 

Action  by  Wilbur  S.  Reynolds  against  Sid- 
ney II.  CurtlsB  and  others,  seeking  to  redeem 
certain  real  property  from  a  sale  thereof 
made  npon  foreclosure  of  a  mortgnge.  The 
statutory  period  of  redemption  expired  Sep- 
tember 15,  1889.  PlalnUff  aUeged  that  on 
September  10,  1889,  an  oral  agreement  for 
exteiidon  of  the  period  of  redemption  was 
made.  Defendants  denied  the  making  of 
such  agreemoit  Hie  evidence  upon  the 
question  was  conflicting.  The  action  was 
tried  by  the  court,  a  Jury  having  been 
waived,  and  judgment  was  ordered  for  de- 
fendants. From  an  order  denying  his  motion 
to  amend  the  findings,  and  for  a  new  trial, 
plalntlfr  appeals.  Affirmed. 

Cbna.  L.  Lewis,  for  appellant  Taylor, 
Calhoun  &  Rhodes  and  W.  P.  Bajl^,  tot 
respondents. 

GILPILLAN,  C  J.  The  court  below  hav- 
ing found  against  the  allegation  that  there 
was  an  agreement  extending  the  time  for  re- 
demption, there  Is  no  basis  for  any  of  the 
questions  of  law  raised;  and  the  evidence 
was  such  as  to  Justify  the  ooort's  flF"1lTig  of 
fact  Order  affirmed. 

VANDBRBUBOH,  J.,  took  no  part  In  this 
decUOL 


WENTWORTH  et  al.  v.  TUBBS  et  ah 
(Supreme  Court  of  Mianesota.    June  1,  1893.) 

UacBAXiCB*  LiBNs— Whex  Libn  Attachbs— Bdb- 

bogatiox. 

1.  As  respects  the  date  of  acquirinff  a  Ilea, 
the  term  '^furoish,"  as  nsed  In  the  mechanic's 
tipD  law,  meaDH  fnnusbcd  on  the  premfaea; 
aiid  the  liens  of  all  mechanics  and  tnnterial 
nitni  attach  as  of  the  date  of  the  performance 
of  the  first  work,  or  the  delWeiy  of  the  flnt 
mnterla)  on  the  eronnd;  that  Is,  from  the 
citmuieDcement  of  the  improvement  on  the 
land. 

2.  Upon  the  facts  found,  a  mort^ftKee  was 
not  entitled  to  be  subrogated  to  the  rights  of 


the  holders  of  certain  lieoaUe  claims  against 
the  mortgaged  premiaes,  which  be  paid  with 
the  proceeds  of  the  mortgage^ 
(Syllahos  1^  the  Coort) 

Appeal  from  district  court,  Henn^ln  coun- 
ty; Thomas  Canty,  Judge. 

Action  to  enforce  a  mechanic's  lien  by 
Colyer  T.  Wentworth  and  others,  copart- 
ners, as  a  T,  Wentworth  &  Co.,  against 
Jerome  F.  Tubbe  and  others.  From  the 
judgmoit  entered,  defendant  Charles  8. 
Sedgwick  appeals.  Affirmed. 

Roberts  Jk  Baxter,  for  appellant  Taylor 
&  Woodard,  for  respondents  C.  T.  Went- 
worth &  Co.  Daniel  Fish,  for  rc^HindeDt 
MaE7  F.  Topllff. 

MITCHELL,  J.  This  action,  which  was 
to  foreclose  a  mechanic's  Uea,  1b  brought 
here  on  the  findings  of  the  court,  without 
any  case  or  bill  of  exceptions,  and  hence 
the  only  question  Is  whether  the  contusions 
of  law  are  Justified  by  the  findings  of  taot 
Tiibbs  is  the  owner  of  the  premises,  who 
contracted  for  the  construction  of  the  buUd> 
Ing.  ToplUf  l8  a  mortgagee  of  the  premises, 
and  the  other  defendants  and  the  plaintiff 
claim  liens  for  latMr  and  material  performed 
or  furnished  for  the  construction  of  the 
building.  Ab  Sedgwick  Is  the  only  appellant, 
and  as  his  assignments  of  error  relate  only 
to  the  decision  of  the  court  in  favor  of  Top- 
llfF.  we  have  only  to  consider  the  relative 
rights  of  these  two  parties, 

Sedgwick  claims  a  ll«i  for  labor  and  skill 
performed  and  famish  ed,  at  the  requpst  of 
Tubbs,  In 'preparing  plans  for  the  building, 
and  In  superintending  Its  construction.  The 
court  finds  "that  he  commenced  to  draw  the 
plans  on  the  1st  of  February,  1890,  but  that 
this  work  was  then  commenced  In  his  office, 
and  not  upon  the  ground;  that  there  was 
notlilng  upon  the  premises  up  to  May  26, 
18U0,  to  indicate  that  any  architect  had  been 
employed  for  any  purpose  in  connection 
with  the  premises,  or  for  the  purpose  of 
erecting  any  building  or  structure  thereon; 
and  that  up  to  said  time  said  architect  per>> 
formed  no  labor,  services,  or  skill  upon  said 
premises."  The  court  also  finds  that  "after 
said  2Gth  of  May.  1890,  said  Tubbs  com- 
menced the  erection  of  a  building  on  said 
lot"  We  construe  this  as  meaning  that  no 
work  had  been  commenced  and  no  labor 
performed  or  materials  furnished  on  the 
premises  by  any  one  until  after  May  26th. 

There  Is  a  finding  that  Tubbs  caused  an 
excavation  to  be  made  on  the  lot  about 
March  1.  1890,  but  there  Is  none  as  to  Its 
extent  and  character,  or  that  It  had  any 
relation  to  the  erection  of  this  building; 
hence  we  deem  the  finding  wholly  immate- 
rial. 

TopUfTs  dalm  Is  based  on  two  mortgages 
on  the  premises,  executed  1^  Tubbs,— one 
for  913,000,  executed  March  13,  18Ua  and 
recorded  on  the  2Qth  of  the  same  month; 
and  the  other  for  91(^000,  executed  August 
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5,  1890,  while  the  bulldbig  was  In  proceas  of 
«teetlon,  and  recorded  lAe  11th  of  the  same 
month. 

1.  Appellant's  first  assignment  of  error  Is 
that  the  court  erred  In  hiddlne  that  his  lien 
wap  Inferior  and  sahordlnate  to  the  lien  of 
this  fltHt  mortgage.  Tbla  presents  the  ques- 
tion when  api)eUant*B  lien  attached,  his  con- 
tention being  that  It  was  acanlred  Febniarj 
1,  1890,  when  be  commoiced  drawing 
idlans  for  the  buUdlng  In  his  offlc»;  This  in- 
Tolves  tiie  eonstrndton  of  the  statnte.  The 
mechanic's  lieu  law  nowhere  In  e^ren 
terms  declares  when  a  Uoi  attaches.  Sec- 
tion 8  of  the  act  requires  that  the  statement 
filed  shall  contaM  the  time  when  the  first 
and  last  Items  of  labor  or  material  were  fur- 
ntshed,  and  proTidea  that  the  statement, 
when  filed,  "sluU  operate  to  continue  such 
Uen  during  all  the  period  of  time  from  the 
time  of  the  fnndshing  of  the  first  item  of 
such  labor,  etc.*  until  the  expiration  of  (me 
year  after  the  time  of  fumlBblng  the  last 
Item  ot  the  sama"  It  is  m  this  provlalon 
that  appellant  relies  l!or  nvpOTt  for  hiq  oonr 
tentlon.  The  tenth  secttcm  of  the  act,  tu 
effect,  provides  that  all  liens  for  labor,  ma- 
terial, etc,  furnished  for  the  construction 
<tf  a  building,  without  r^^rd  to  the  rehtUve 
d^tes  at  which  It  was  furnished,  shall  be 
co<»rdinate,  and  without  priority  one  OTer 
the  other.  The  time  when  a  Uen  Is  to  be 
considered  as  acquired  depends  upon  the 
statute  authorizing  the  remedy.  The  stat- 
utes are  not  uniform  on  the  subject.  The 
larger  number  fix  the  commencement  of  the 
worlc  on  the  premises—the  first  labor  done 
or  materials  Aimlshed  on  the  ground— as  the 
dote  when  the  mechanic's  or  material  man's 
Uen  attaches.  This  Is  eneedlngly  fair  and 
liberal  to  the  meduudc,  especially  under 
our  statnte  maUng  all  liens  oo-ordlnate;  so 
that  all  who  furnish  material  or  labor  at  any 
time  during  the  procesa  of  conatmctitm  of 
the  bnildlng  get  a  prefermce  over  all  oth« 
liens  of  a  date  posterior  to  "the  commmceH 
moit  at  improvemait  on  the  land"  by  tba 
one  who  pwtonns  the  first  labor  or  fundsbr 
es  the  first  material  on  the  ground.  Gard- 
ner r.  Leek,  (Mtam.)  54  N.  W.  Rep.  746. 
This  woriu  no  injustice  to  any  one  dealing 
with  the  property,  as  the  work  Itself  Is  no- 
tice to  all  of  the  mechanics'  claims.  It  en- 
ables them  by  ocular  examination  to  as- 
certain whether  they  can  do  so  safely. 

But,  on  the  other  hand,  It  would  be  very 
unjust  if  the  land  could  be  afU^^ards  swal- 
lowed up  by  mechanics'  liens  for  work 
whldi  had  not  been  commenced  on  the 
ground,  and  of  which  consequently  one  who 
might  buy  the  property  ur  take  a  mortgage 
upon  it  had  no  notice  or  means  of  knowl- 
edge when  he  took  his  deed  or  his  mort- 
gage.  Hie  injustice  of  this  would  be  forci- 
bly lUnstmted  by  the  facts  of  this  cose, 
where  appellant  claims  a  Uen  as  of  the  date 
of  February  1st,  when  he  perhaps  liegan  the 
mental  labor  or  akUl  of  designing  the  plana 


ot  the  proposed  building,  which  fumldied 
no  Tistble  trace  of  wotk  or  labor  on  the 
ground  Itself.  If  the  date  <tf  the  li«i  could 
thus  antedate  the  actual  oonunmcemoit  of 
operations  on  the  premises  thran  nxmlhs, 
there  Is  no  reason  why  It  mlc^t  not  antedate 
it  three  year*.  The  Injustice  of  this  would 
be  intendfied  under  our  statnte,  in  view  of 
the  fact  that  the  date  of  the  Uen  of  the 
person  who  fumlAed  the  first  material  or 
labor  would  fix  the  date  of  all  other  mechan- 
ics' liens,  r^ardless  of  the  dates  at  which 
such  material  or  labor  was  in  fact  furnished. 
Hence  we  ought  not  to  give  to  Uie  statute 
the  constmctian  contoided  for  by  appel- 
lant, uttleas  It  will  not  reaacmably  admit  of 
any  other;  and  In  determining  the  meaning 
of  ttie  phrase  "time  of  fundAhinK"  as  used 
in  the  eighth  section,  reference  should  be 
had  to  all  the  other  proyMona  of  the  act, 
as  weU  OS  its  general  scope  and  plan.  Of 
course^  as  against  the  owner  who  contracts 
for  the  wectlon  of  the  buildlag,  tba  qnee- 
tlon  wh»  a  mechanic's  Uen  attaches  Is  of  no 
practical  importance.  It  only  becomes  ma- 
terial with  reference  to  subsequent  pur- 
chasers and  mortgages.  Taking  Into  con- 
sideration a31  the  different  provlalons  at  the 
statute,  as  weU  as  our  previous  decLrions 
construing  It;  we  are  of  the  t^ilnhm  that, 
as  regards  the  date  of  acquiring  a  U«i,  the 
word  "furnished"  or  "furnishing,"  as  used 
in  the  law,  means  famished  on  the  prem- 
ises, and  that  the  Uens  of  mechanics  or  mor 
terial  men  aU  attach  as  of  the  date  of  the 
performance  of  the  first  woric  or  the  deUv- 
«cj  of  the  first  matfflial  on  the  ground.  This 
was  the  view  taken  In  Oloss  v.  Freebere, 
(Mbm.)  52  N.  W.  Rep.  900,  and  Gardner 
V.  Leek,  (Mtnn.)  54  N.  W.  Rep.  746,  and  It 
was  upon  this  theory  of  ttie  law  that  in  the 
latter  cose  it  was  held  that  all  liens  for  labor 
or  material  furnished  by  any  one,  at  any 
time  during  the  progress  of  the  woi^,  at- 
tach aa  of  the  date  of  the  commencement 
of  improvement  on  the  land.  Our  decisions 
to  the  effect  that  a  party  ml^t,  under  cer- 
tain circumstances,  have  a  lioi  for  material 
which  was  never  actually  delivered  on  the 
premises,  or  not  actually  used  In  the  bidld- 
ing,  are  not  Inconsistent  with  this  view.  In 
all  these  cases  it  will  be  fbund  that  not  only 
was  no  queetiuL  of  bona  fide  purchaser  or 
mor^agee  involved,  but  In  every  Instance 
there  was  In  fact  a  bnildlng  in  process  of 
construction,  and  the  material  was  either  in 
fact  delivered  on  the  premises,  but  subse- 
quently diverted  by  the  contractor,  or  Its 
delivery  was  prevented  by  the  fault  of  the 
owner.  Se«  Howes  v.  Wire-Works  Co.,  4*1 
Mian.  44-48,  4S  N.  W.  Rep.  44fi;  Hlckey  v. 
Collom.  47  Mhin.  665.  00  N.  W.  Rep.  919; 
Bums  r.  Sewell.  48  Ufam.  429,  61  N.  W. 
Rep.  224. 

*J.  TopllCT?  seooud  mortgage  w:ia  fiilvea 
to  secure  a  loan  of  $10,000.  Tbe  court  finds 
that,  at  the  time  this  mortgage  was  made.  It 
was  agreed  between  the  parties  thereto  that 
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the  mooey  ttios  borrowed  ibould  be  paiA 
by  the  nwHtgagee  to  penona  holdtiig  Uam 
on  the  prauioeB  for  labor  and  natorlal  fnr* 
nJshed  In  tlie  erection  of  tbls  building,  and 
releaeea  of  such  clalmt  procured  from  tbe 
holders;  that,  puranaiit  to  ddfl  arransement, 
Che  mortgagee  paid  orer  the  proceeds  at 
the  mortgage  on  claims  due  for  labor  and 
material  ao  fumlahed  by  pereons  holding 
Ham  therifbr;  that  the  anunmt  ao  paid  op- 
erated to  extlngnisb  ttens  on  the  premises 
to  that  aniount,  whldi  were  coordinate  and 
cf  eqnal  prtorlty  wiOi  the  otlier  liens  for 
hibor  and  material,  Inciudlng  fliat  of  ap> 
pt41ant,  enumerated  In  what  in  the  flndlngs, 
Is  called  the  "Second  DlvUdon."  Where  ttte 
court  fl|>eak8  ot  these  clalnu,  to  the  paymoit 
of  which  the  proceeds  of  this  mortgage  was 
applied,  aa  beSng  Uens  on  tbe  premises,  we 
underatjind  that  he  means  what,  for  want 
of  a  better  term,  we  loay  call  'Inchoate 
ttens;'*  for  It  Is  not  found  Uiat  ^ther  tbe 
holders  or  asxy  one  else  bad  ever  filed  state- 
ments of  liens  as  required  by  the  statutes. 
Inasmuch  as  the  proceeds  of  this  second 
TopUft  mor^^age  were  thus  used  to  pay  off 
clalnu  which  were  Ueuable  againat  the  pr<^ 
erty.  and  tliereby  reduced  1^  that  amount 
Oie  Uens  which  would  hare  been  coK>rdlaate 
with  the  Uen  of  appellant  and  the  other 
liens  of  the  second  division,  the  court  held, 
on  what  be  comddered  the  doctrine  of  equi- 
table subrogation,  that  the  Uen  of  tbe  mort- 
gage was  co-ordinate  with  tbe  Ilena  of  the 
second  division,  and  directed  the  distribu- 
tion of  the  proceeds  of  the  sale  of  the  prem- 
ises on  that  ba^.  This  Is  the  subject  of 
appellant's  second  and  third  assignment  of 
error.  Aa  this  goes  only  to  the  distribution 
of  the  proceeds  of  the  sale,  and  wUl  not  af- 
fect the  sale  Itself,  and  Inasmuch  as  It  was 
admitted  on  the  argument  that  the  sale 
had  already  token  phice  at  which  the  prem- 
ises (which  were  sold  subject  to  TopIiff*B 
first  mortgage)  only  brought  the  gross  sum 
of  $150,  this  question  Is  of  no  real  practical 
importance,  as  appeUnnt's  share  would  only 
be  a  very  few  dollars.  But  we  are  unable 
to  see  how,  upon  the  facts,  tbe  doctrine  of 
subrogation  can  apply.  This  doctrine,  we 
are  aware,  Is  a  favorite  one  with  the  courts, 
but  Its  appUcatttm  Is  regulated  by  certain 
well-defined  rules.  It  con  only  apply  where 
the  paymoit  operates  as  a  purcbase  or  equi- 
table assignment,  and  not  an  extinguishment 
«f  a  claim.  It  only  applies  in  favor  of  one 
who  has  bought  the  debt  either  expressly, 
or  by  paying  it  under  circumstances  wlilch 
render  the  payment  equivalent  to  a  pur- 
chase. Whether  the  pnyment  amounts  to  a 
purchase  or  an  extinguishment  Is  really  a 
question  of  Intention,  ^ther  express  or  pre- 
sumed from  the  relation  of  the  party  to  the 
debt  or  other  circumstances  under  which 
tbe  payment  was  made.  There  Is  no  find- 
ing that  the  parties  Intended  the  payment 
of  these  claims  ss  a  purcbase,  or  Intended 
Ihat  they  should  be  kept  aUve  for  the  ben- 
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efit  of  TopUff.  On  the  omtnuy,  ft*  oonrt 
finds  that  the  agreement  was  that  she 
should  pay  the  claims,  and  obtain  releases 
Ihersfor,  and  that  the  payment  operated 
to  exttngulsh  them.  Nor  are  any  facta 
found  from  which  an  Intention  to  keep  ttia 
claims  aMre  can  be  presumed.  The  pay- 
ment was  not  made  by  one  coUateraBy  lia- 
ble for  the  debts,  when  the  law,  by  reason 
of  the  right  of  the  iMLrty*  woidd  presume 
that  the  payment  was  Intended  as  a  pur* 
phasn,  and  not  aa  iftt  CT*lT*£pilBhTii wi  t  Net* 
therl8ltfoundthat,a8lnBnimert  t.  Thomp* 
son,  (Minn.)  S2  N.  W.  Rep.  81,  the  payment 
was  made  under  any  mistake  of  fact  as  to 
the  state  of  the  title  of  the  premises.  8o 
tar  as  appears,  TopUff  obtained  Jnst  the  se- 
curity  under  her  mortgage  which  she  expect- 
ed to  get,  with  these  dlalms  eotlnguisbed. 
In  short,  tbB  fitcts  found  do  not  bring  the 
case  within  any  recognised  grotmd  Ibr  equi- 
table snbrogatloiL  The  mwe  fact  that,  If 
subrogation  Is  not  allowed,  the  other 
ors  may  be  in  better  position,  or,  If  allowed, 
may  be  in  no  worse  position  than  If  tiiese 
daJms  had  not  been  paid,  is  not,  ct  ttatit, 
ground  for  subrogation.  Judgment  modi- 
fled  In  Bo  tar  as  It  makes  the  second  Top- 
Uff mortgage  co-ordinate  wlfli  plaintiff's  lien; 
but  the  amount  Is  so  trifling  that  appellant 
is  not  entitled  ta  statutory  costs. 

VANDERBURGH.  J.,  sbsoit.  took  no 
part. 


JAGOnR  T.  NATIONAL  GERMAN  AMER- 
ICAN BANK  OF  ST.  PAUU 
(Supreme  Court  of  Minnesota.    June  1.  1893.) 

Banks  akd  Baskinq  —  FKOTsaTiNo  Nbogtiibls 
Paper— HEULiaENCB—EviDBXCB—*'NoTii-B." 

1.  When  B  bank  receives  commercial  paper 
for  collection  there  is  an  implied  andertaking 
on  its  part  that,  in  case  of  its  diahoner.  it  wifi 
take  all  steps  necesBary  to  protect  the  uolder's 
risrbts  aj^inst  all  previons  parties  to  the  pa- 
per; and  an  allegation  that  the  holder  instruct- 
ed the  bank  to  do  so  only  states  what  the  taw 
implies,  and  changes  nsltaer  the  Issues  nor  the 
burden  of  proof. 

2.  The  collection  clerk,  to  whom  the  pa- 
per was  delivered,  having  testified  that  the 
bolder  told  him  not  to  protest  It  In  case  noo- 
payment,  and  haviiw  in  corroboration  of  his 
testimony  introduced  the  collectloa  book  ia 
which  be  had,  at  the  time,  made  an  entry  to 
that  effect,  the  defendant  offered  to  prove  that 
the  clerk  was  a  cautious,  careful  man,  and  that 
this  was  the  only  error  ever  attributed  to  him. 
Hfld,  that  the  offered  evidence  was  Inadinls- 
sible. 

a.  Mere  knowledge  on  pert  of  an  indorser, 
derived  from  the  maker,  ttiat  paper  haa  l>een 
dishonored,  is  not  "noUca"  Tbe  notice  must 
come  from  a  party  who  is  entitled  to  look  ts 
him  for  payment. 

(Syllabus  by  the  Court) 

Appeni  from  dlstilct  court,  Ramsey  county; 
Egan.  Judge. 

Action  by  John  Jagger  against  tbe  National 
German  American  Bank  of  St  Paul.  Plain- 
tiff bad  judgment,  and  detraidant  appeals. 
Affirmed. 
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John  B.  &  B.  P.  Sanborn,  for  appellant 
O.  D.  &  Thorn.  D.  O'Brien,  for  re^XHident 

MITCHELL,  J.  This  was  an  action  to 
recover  damages  for  the  alleged  failure  of 
the  defendant  to  take  the  necessary  steps  to 
fix  the  UabiUtf  of  the  Indorsers  on  a  prom- 
issory note  which  plaintiff  deposited  with  It 
for  collection.  The  allegation  of  the  com- 
plaint Is  that  plaintiff  delivered  the  note  to 
the  bank  for  collection,  "notifyli^  It  to 
take  all  necessary  steps.  In  case  of  nonpay- 
ment of  the  note  at  maturity,  to  hold  the  in- 
dorsers upon  the  same  by  due  notice  of  non- 
payment." Defendant  Insists  that,  having  al- 
leged express  Instructions  to  the  bank,  plain- 
,tiff  was  boond  to  prove  it,  and  could  not 
rest  on  the  \mdertaking  of  tlie  bank  implied 
from  the  mere  fact  of  receiving  the  paper 
for  collection.  There  Is  nothing  in  this.  The 
complaint  alleged  nothing  more  than  would 
have  been  Implied  In  the  absence  of  any 
express  Instructions.  The  allegation  referred 
to  neither  changed  the  issues  nor  the  burden 
of  proof.  The  position  of  counsel  Is,  In  effect, 
that  if  a  party  alleges  more  than  la  neces- 
sary he  is  bound  to  prove  It. 

2.  Defendant's  collection  clerk  testified  that 
when  plaintiff  delivered  the  note  for  collec- 
tion he  notified  him  not  to  protest  it,  and  In 
corroboration  of  this  he  was  allowed  to  In- 
troduce in  evidence  the  collection  book,  in 
which  he  made  an  entry  at  the  time  that  the 
note  was  not  to  be  protested.  It  can  hardly 
be  necessary  to  say  that  It  would  not  have 
been  competent,  for  any  purpose,  to  prove 
tliat  this  clerk  was  a  cautious,  careful  man, 
and  this  was  the  only  error  ever  attributed 
to  him.  If  he  committed  an  error  on  this 
occarion  the  defendant  Is  liable,  although  It 
may  have  been  the  only  mistake  he  ever 
made.  Nor  would  the  evldrace  offered  have 
any  legal  bearing  upon  the  question  at  Issue, 
vis.  whether  the  plaintiff  gave  express  lo- 
stmeUons  not  to  protest  tbe  note. 

3.  Defendant  offered  to  prove  that  the 
knaker  of  the  note,  at  the  time  It  fell  due, 
notified  tbe  plaintiff  Uiat  It  would  not  be 
paid,  and  that  the  latter  said  "he  would 
curry  the  note  along  for  a  time;"  also*  that 
on  the  day  the  note  fell  due,  or  the  day  sub- 
sequent, the  maker  notified  one  of  the  In- 
dorsers ot  the  dldionor  of  tbe  note.  If  this 
evld^ce  was  offered  for  the  purpose  ixt  prov- 
ing that  plaintiff  had  knowledge  of  the  dis- 
honor of  the  note,  and  thneforo  diould  him- 
self have  notified  the  indorsers,  the  answer 
Is  that  he  hod  Intrusted  tiiat  matter  to  the 
defendsnt,  and  had  a  ri^t  to  aMRune  that 
It  would  attend  to  tt  If  it  was  offered  for 
the  purpose  of  proving  that  pl^tlff  had  ex- 
tended the  time  of  payment  to  the  maker, 
and  thereby  himself  released  the  Indorsers, 
IL  is  enough  to  say  that  the  evidence  hod  no 
tendmoy  to  prove  any  such  extendrau  And 
If  It  was  offered  tor  the  purpose  of  proving 
that  the  Indorsers  had  notice  of  the  dishonor 
of  the  paper,  and  Oierefwe  was  not  released. 


the  answer  Is  that  what  was  offered  to  be 
proved  would  have  been  Insnffldent  as  no- 
tice In  respect  to  both  its  source  and  Its 
substance.  Mere  knowledge  of  the  dishonor 
of  paper  is  not  notice.  Notice  signifies  more. 
It  must  come  from  one  who  Is  ^titled  to 
look  to  the  party  for  payment,  and  must 
Inform  him  (1)  that  the  note  has  been  duly 
presented  for  payment;  ^  that  It  has  been 
dish(mored;  (3)  that  the  holder  looks  to  him 
for  payment  Although,  probably,  if  the 
notice  comes  from  the  proper  party,  and  con- 
tains the  first  two  of  these  requisites,  the 
third  would  be  implied.  The  evidence  was 
inadmissible  for  any  purpose^ 
Order  affirmed. 

TAND&BBUBCmE,  J.,  absent,  took  no  part 


MINNBAPOLtS  TIMBS  GO.  T.  NIMOCK8. 
(Snpreme  Court  of  Minnesota.  Jnne  1,  13D3.> 

COUPORATIONS — MrBTINO  OP  OFFICBIU  —  HOTtCB — 
— BtiDENCB — iKSTRCCTIOKS, 

1.  Hdd,  that  secondary  evidence  of  the 
contents  of  a  written  notice  served  on  defend- 
ant was  properly  admitted. 

2.  The  fact  that  notice  of  a  special  meet- 
ing of  a  boird  of  directors  was  not  given  as 
provided  by  the  by-taws  of  a  corporation  is  im- 
material If  alt  the  members  of  the  board  were 
in  fact  i^esmt  and  participated  hi  Uw  |^ 
ceedinfrs. 

S.  Certain  Inaeenrades  In  the  charge  JkcM 
to  have  been  corrected  by  subsequent  Instruc- 
tions to  the  jury. 
(Syllabus  by  the  Court) 

Ap[>eal  from  district  court,  Hennei^  comi- 
ty; Hicks,  Judge. 

Action  by  the  l^nneapt^  Times  Company 
against  Charles  A.  Nimooks.  Plaintiff  had 
Judgment,  and  defendant  appeals.  Afflxmed. 

Geo.  P.  Edwards,  for  appellant  Cobb  & 
WheelwrU^t,  for  respondent 

MITCHELL,  J.  This  was  an  action  to  re- 
cover a  call  or  assesament  <«  the  stock  ot 
the  plaintiff  corporation.  From  an  examina- 
tion of  the  record  we  are  satisfied  that  Uie 
trial  court  correctly  ruled  that  upon  the  evt- 
denoe  the.  only  question  for  the  Jury  was 
whether  the  defendant  had  notice  of  the  as- 
sessment,  and  upon  that  aueetlon  the  evl- 
denoe  abundantly  Justified  the  verdict  It 
must  consequently  be  offlrmed,  nnless  the 
court  committed  some  error  of  law  during  the 
trlaL 

1.  The  allowanoe  of  the  amendments  to  the 
complaint  on  the  trial  was  dearly  a  proper 
exercise  of  discretion  on  part  of  the  court 

2.  Itlsomtended  ttiat  the  court  erred  in  ad- 
mitting the  testimony  of  plaintiff's  secretary 
as  to  the  otratents  of  the  notioe  of  the  oslt 
which  he  sent  to  defendant,  for  the  reason 
that  tbe  secretary  bad  a  copy  at  tbe  notion 
which  would  have  been  better  evidence  than 
his  recollecti(m  of  Its  contents.  We  do  itot 
think  the  case  presents  the  question  which 
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Ulnn.) 

ooniiBel  see^  to  raises  tIi.  vliettier  ttie  law 
Kcosnliee  any  degrees  In  tbe  various  kinds 
(tf  aeooDduj  firidenoe.  Ttw  ncretaiy  UtO.- 
fled  tbat  tbe  notices  which  he  sent  to  stock- 
h<ddera  wwe  dictated  by  hbn  to  a  iTpewxlter 
from  a  geaarH  form  which  had  been  far- 
nlshed  by  the  attorneys  of  the  company  for 
use  on  Btich  occasions,  bat  that  he  could  not 
say  tbat  be  aooniatdy  followed  the  fwm; 
that  ihla  form  had  blanks  for  namee,  amoxmts, 
signatures,  eta,  which  had  to  be  filled  up  In 
the  notices  sent  out  He  t«rtifled  Uiat  he 
thought  he  had  a  copy  of  this  general  form 
In  his  office,  but  lhat  be  did  not  know  wheth- 
er he  had  any  cojit  ot  tiie  notioe  whlcih  he 
sent  to  deftaidant.  It  did  not  appear  that  the 
notice  sent  out  was  ever  compared  with  the 
general  form  osed  in  dictating  it.  It  is  very 
evident  that  on  this  state  of  facts  the  copy  of 
the  general  form,  even  If  offered,  would  not 
have  beoi  admlwlMe,  because  it  was  not  a 
copy  of  tt&  notice;  and  it  iras  not  made  to 
appear  that  ^Inllfl  bad  any  such  ctqty  In  Its 
possessitm.  Even  under  what  ta  sometlmea 
called  tbe  "American  doctrtne,"— that  a  oc^y 
of  a  document  la  better  evldoiee  than  the  reo- 
oDeoticm  of  a  witness  as  to  Its  contentsr-^e 
rule  la  that,  where  the  nature  of  the  case  does 
not  of  itsdf  disclose  tiie  existence  of  suoh 
better  erldenoe,  tike  obJeotOT  must  not  raly 
prore  its  existence,  but  also  prove  tbat  it  was 
known  to  tbe  ottier  par^  In  season  to  have 
been  prodnoed  «i  ttie  trlaL  1  Greeid.  Er.  | 
84,  note. 

S.  If  It  was  the  fact  that  the  special  meet* 
tag  of  the  dlreotOTS  which  made  the  assess- 
ment was  not  called  upcm  notice  as  provided 
in  the  IV'laws,  it  is  wholly  immaterial,  for 
tbe  reason  that  all  tbe  directors  were  perscm- 
ally  present,  and  participated  In  making  the 
asseesment  The  only  object  of  notice  is  that 
the  directors  have  an  t^portunlty  of  bdng 
present  at  the  meeting  and  taking  port  in  its 
proceedings. 

4.  Some  exceptions  were  taken  to  the 
charge  of  ttie  court  on  the  subject  of  notioe. 
Hie  statute  under  which  plaintiff  was  organ- 
ized provides  that  the  directors  may  call  in 
the  subscription  to  the  capital  etock  by  In- 
BtaUments  "by  glvlag  such  notioe  thereof  as 
tbe  by^ws  shall  prescribe."  I^alnturs  by- 
laws made  no  provldon  fm  the  subject  of  lu^ 
tice,  but  the  oonrt  correctly  Instructed  the 
Jury  tbat  the  notice  must  be  actual  or  pov 
sonal,  so  that,  If  sent  by  man.  It  would  be 
effectual  only  when  received.  In  some  por- 
tions at  his  charge  the  learned  judge  inaoco- 
rately  used  the  expression  "notice  or  knowl- 
edge," wtdcb  might  have  been  understood  as 
meaning  ttmt  It  would  be  snfBcient  If  the  de- 
fendant by  any  means  or  from  any  source 
aacotalned  tbe  fact  that  an  assessment  had 
been  made  on  his  stock.  Of  coune,  this 
would  not  be  correct,  for,  while  no  particular 
fbnu  Is  necessary,  yet  the  notice  must  come 
from  file  proper  corporate  authority,  and 
t^ve  ibe  stockholder  to  understand  that  a 
call  has  been  made,  and  that  he  Is  requested 


to  pay  the  amount  But  when  tbe  court's  at- 
tention was  called  to  this  Inaccuracy  of  exr 
inesslon  be  Immediately  cwrected  it  by^  in- 
structing the  Jury  that  tbe  dtfendant  "must 
dther  have  bad  notice  or  he  must  have  prom- 
ised to  pay  with  full  knoTrtedge  of  the  assess- 
ment one  the  other."  It  seems  to  us  that 
this  must  have  prevmted  or  removed  any 
mlBO(mcef>tion  ca  part  of  the  Jury.  If,  bow- 
ever,  deftedant  still  feared  that  they  might 
mismiderBtand  what  was  meant  by  "notioe," 
he  should  have  asked  for  more  spedflo  In- 
sanctions.  Order  affirmed. 

VAMDEKBUBGH,  J.,  absent  took  no  part. 


MORRILL  V.  LITTLE  FALLS  MANUF^O 
CO.  et  al. 

(Sapreme  Court  of  MiaDesota.  Jaoe  1,  1893.) 

Corporations -Mestizos  oi-  HrocKHOLnEita— No- 
tice— Actios  fok  Fkacd— Limitation — Tuans- 
rsRKiNO  Stock— KvioENcE. 

1.  If  the  charter  or  bj-laws  of  a  corpora- 
tion fix  the  time  and  place  at  which  rapilaT 
meetings  shall  be  held,  this  (■  itself  Buffident 
notice  to  stockholders,  and  no  further  notice 
is  necessary, 

2.  Unless  otbwwlM  provided  In  the  charter 
or  by-laws  of  sn  Incorporation,  such  of  the 
stockholders  as  actually  assemble  at  a  properly 
conveued  meetiag,  whether  one  or  more,  and 
althouf^  a  minority  of  the  whole  nnmber,  and 
represeuting  only  a  minority  of  the  stock,  con- 
Btitute  a  qaorom  for  the  transaction  of  busi- 
ness. The  dlHtinction  in  that  regard  pointed 
out  between  a  corporate  act  to  be  done  by  a 
select  and  definite  body,  as  by  a  bcwrd  of  di- 
rectors or  truntees,  and  one  to  be  performed 
by  the  constituent  members  of  the  corporation. 

3.  Where  a  party  seeks  relief  oa  the  ground 
of  fraud  more  than  six  years  after  the  com- 
misxion  of  the  act  constituting  the  alleged 
fraud,  he  must  allege  and  prove  tbat  the  facts 
were  not  discovered  antil  within  six  years  be- 
fore the  commencement  of  the  action. 

4.  If  a  coDVeyaoce  was  In  fact  the  deed 
ot  a  corporation,  but  voidable  because  of  fraud. 
If  stockholders  desire  to  have  it  »et  utdde  oii 
that  eroand,  they  must  allege  the  facts  con- 
stituting the  alleged  fraud,  and  ask  the  ap- 
propriate relief;  they  cannot  prove  the  fraod 
under  a  mere  denial  of  the  execution  of  the 
deed  bythe  corporation. 

5.  Where  stock  is  transferable  only  on  the 
books  of  the  corporation,  the  persoD  In  whose 
name  the  stock  stands  on  sucn  books  Is  enti- 
tled to  vote  it,  and  the  boobs  of  the  company 
are  roncluidve  upon  tbe  question  as  to  who 
Is  entitled  to  vote  stock  legally  issued. 

6.  Certain  findings  httd  not  Jostlfied  by  the 
evidence. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Morrison  coun- 
ty; D.  B.  Searle,  Judge. 

Action  by  Ashley  C.  Morrill  against  tile 
Littie  Falls  Mnnnfacturing  Company  and 
others  to  try  titie  to  realty.  Plaintiff  had 
Judgment,  and  d^adants  appeoL  Reversed. 

For  report  on  former  appeal,  see  48  N.  W. 
Rep.  1124. 

W.  F.  Ba0^,  for  a^idlants.  Taylor,  Cal- 
houn ft  Rhodes,  for  respondent 

MITCHSlIiL,  3.  This  was  tile  ordinary 
statutory  action  to  determine  adveQn  claims 
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to  ivn]  property,  the  plaintiff  all^ne  gesn- 
erally  that  he  was  the  owner  hi  fee  and  In 
posfienlon,  and  that  the  defendants  dalmed 
some  Interest  adverse  to  him.  Bollen  and 
Maybew,  u  stodcholdets,  were  admitted  to 
defend  on  behalf  of  the  defendant  corp(»a- 
tlon,  for  reasons  aadgned  whoi  the  case 
was  here  on  a  former  appeal  4&  Minn. 
200.  ^  N.  W.  R^.  1124.  Their  answer,  hi 
brief,  Is  that  Oie  corporation  Is  tiie  owner 
ot  property  In  controTersy;  that  the  Interest 
dalmed  by  plaintiff  Is  by  virtue  of  a  deed 
purporting  to  have  been  executed  by  the 
corporation  to  one  Bnstls  on  July  11,  1SS2, 
and  recorded  June  18,  1883,  which  deed 
they  attack  on  two  grounds:  (1)  That  the 
party  by  whom  It  was  executed  was  not  an 
oCBcer  of  the  coiporatton,  and  had  no  au- 
thority to  execute  conveyances  In  Its  belialf ; 
and  (2)  that  It  was  executed  without  con- 
sideration, for  the  purpose  of  defrauding 
the  corporation  out  of  the  property.  On 
the  first  grohnd,  If  established,  the  deed 
would,  of  course,  be  absolutely  void;  tm 
the  second  ground,  It  would  be  voidable 
only.  Upon  the  trial  It  was  admitted  that 
all 'the  property  In  dispute,  except  one  tract 
called  the  "Hayes  Land,"  formerly  belonged 
to  the  corporation;  hence  the  plaintiff  had 
to  deralgn  Ms  title  from  that  source.  For 
that  purpose,  In  addition  to  the  deed  or 
deeds  executed  in  18S2,  (and  which  it  ap- 
pears did  not  cover  all  the  property,)  the 
plaintiff  introduced  in  evidence:  (1)  Sundry 
conveyancea  purporting  to  have  been  exe- 
cuted in  1886  aud  1887.  by  or  on  behalf  of 
the  coriwratlon,  to  various  parties  to  whose 
rishts  he  had  succeeded  by  mesne  convey- 
ance; (2)  the  records  of  various  sales  on 
execution  to  one  Herrtck,  (to  whose  rights 
he  had  also  succeeded,)  on  Judgments 
against  the  defendant  corporation,  and 
which  have  been  the  subject  of  much  liti- 
gation in  this  court  See  Herrick  v.  Ammer- 
man,  32  Minn.  544,  21  N.  W.  Rep.  83G; 
Herrick  v.  Churchill,  35  Minn.  318.  29  N.  W. 
Rep.  129;  Herrick  v.  Morrill,  37  Minn.  250, 
33  N.  W.  Rep.  849.  The  attorneys  have 
stipulated  into  this  case  the  record  in  the 
case  last  cited,  but  we  do  not  fe^  called 
upon  to  wade  through  it,  to  ascertain  which 
of  these  execution  soles  were  valid,  or  what 
part  of  the  property  they  covered,  even  if 
the  record  contained  (which  is  doubtful)  Oie 
data  from  which  these  facta  could  be  as- 
certained. All  we  deem  necessary  to  coii» 
sider,  for  the  purpose  of  a  determination 
of  this  appeal,  are  the  conveyances  purport- 
ing to  have  been  made  by  the  corporation 
to  plaintiff's  grantors  In  1882  and  In  1836 
and  1887,  upon  which  alone  the  court  below 
seems  to  have  based  its  dedricm  In  tavor 
of  the  plaintiff. 

To  a  full  understanding  of  the  ease,  it  is 
necessary  to  refer  briefly  to  the  history  of 
the  Llttie  Falls  Maufacturlng  Company.  It 
was  a  corporation  organized  In  1856,  under 
a  ipecua  Ghsrter,  (Laws  1856,  c.  138,)  with 


power  to  adopt  by-laws  determining  the 
amount  of  Its  capital  stock,  and  providing 
for  the  transfer  tiiereof.  It  was  made  the 
duty  of  llie  president,  under  the  anUiority 
<rf  the  1^-lawa,  or  under  the  dlrectkm  of 
a  majority  of  the  directors,  to  execute  oon- 
veyanow,  eto..  In  behalf  of  oorvomttoo. 
The  corporation  adopted  bgr-lawa,  which 
provided,  anKmg  other  Hdngs,  tliat  Uic 
shares  of  stock  should  be  transferable  only 
on  the  books  of  the  company  at  Uttle  Falls, 
In  person  or  1^  attorney,  l^aily  autlioEized, 
In  presence  of  the  president  or  aecretary. 
on  surrender  of  the  certificate  of  atodi;  and 
tiiat  the  secretary  Should  certify  on  the 
certificate  that  the  transfer  had  been  made. 
They  also  provided  fb&t  the  directors  should 
be  elected  at  the  office  of  the  company  at 
Little  FaUs,  either  in  person  or  by  proxy, 
on  the  second  Monday  of  August  In  eadu 
year,  all  votes  to  be  given  in  proportion 
to  the  amount  of  stock.  There  was  noth- 
ing in  the  by-laws  requiring  any  notice  to 
be  given  of  this  annual  meeting.  The  com- 
pany acquired  a  oonslderahle  amount  ot 
real  estate  In  or  near  what  is  now  Ut> 
tie  Falls,  and  continued  In  business,  or  at 
least  kept  up  Its  organization,  until  1864, 
by  which  time  It  sems  to  have  become 
hcvelessly  Insolveait,  Its  business  whoUy 
abandoned,  and  the  organisation  practical- 
ly defunct,  without  any  effort  <hl  part  of 
any  of  the  stodcholders  to  revive  it,  or  to 
look  after  its  property,  until  1881,--a  period 
of  about  17  years.  In  the  mean  time  plain- 
tiff, who  as  yet  had  no  oonnectliH)  wltb  the 
company,  had  been  attempting  to  acquire 
title  to  its  lands  through  tax  titles,  and 
through  the  Herrldk  execution  sales.  Final- 
ly, in  1881,  and  at  the  suggestion  of  plaintiff, 
one  Thayer,  for  himself  and  as  proxy  for 
certain  other  stockholders,  went  to  Llttie 
Falls,  on  the  second  Mtmday  of  August,  (the 
time  and  place  fixed  by  the  by4aws  for  the 
annual  meeting.)  and  cast  the  votes  of  him- 
self and  those  for  whom  he  was  proxy  tar 
a  board  of  directors.  Thayer  was  the  only 
person  present  at  the  meeting.  The  same 
thing  was  done  on  the  second  Monday  cf 
August,  1882,  by  one  Tomllnson,  who  was 
the  only  stockholder  who  was  personally 
present  During  these  years  Thayer  acted 
as  president  of  the  company,  and,  as  such, 
in  June,  1882,  executed  In  Its  behalf  the 
deeds  to  Eustls  already  referred  to.  In 
June,  1883,  a  special  meeting  was  called, 
when,  for  the  first  time,  the  appellants  Sul- 
len and  May  hew  appeared  on  the  scene; 
but  OS  the  regularity  of  this  meeting  is 
not  here  Involved,  it  may  be  passed  over 
without  consideration.  At  the  annual  meet- 
ing on  the  second  Monday  of  August.  1883. 
a  large  number  of  stoclcholders  were  pres- 
ent either  In  person  or  by  proxy,  and  were 
divided  Into  two  parties,  respectively  known 
as  the  "Morrill  Faction"  and  the  "BuUeu  Fac- 
tion," each  desirous  of  obtaining  control  of 
the  corporate  organization.  Disputes  having 
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arisen  among  them  as  to  the  right  to  Tote 
certain  shares  of  stock,  the  meeting  Tirtual- 
ly  divided  into  two,  each  aRSuming  to  hold 
an  election,  and  each  declaring  a  different 
set  of  men  elected  aa  directors.  These  two 
tiTol  organizations  have  been  continued 
ever  since,  each  claiming  to  represent  the 
corporation.  It  was  the  president  elected 
the  Morrill  directors  who  executed  the 
deeds  of  1886  and  18S7,  under  which  plain- 
tiff tn  part  cltUma  titie.  These  deeds  were 
executed  and  recorded  before  the  appellants 
Interposed  their  answnr,  but  they  entiurdy 
ignored  them,  and  asked  no  relief  as  to 
them. 

As  affecting  the  validity  of  the  deeds  ex- 
ecuted In  1882.  In  behalf  of  the  corporation, 
by  Thayer  as  president,  the  appellants  assail 
the  finding  of  the  conrt  as  to  the  election  of 
directors  tn  August,  1881.  The  grounds  of 
objection  are:  First,  thait  no  notice  was  giv- 
en of  the  meeting;  and,  seoond,  that  It  re- 
quired a  majority  of  the  shares  of  stook  to 
ocouitHnte  a  qnomm  to  bold  a  meeting,  or, 
in  any  event,  that  one  person  could  not  hold 
a  meeting;  that  at  least  two  persons  are  nec- 
essary to  constitute  a  corporate  meeting. 

As  to  tiie  first  point;  all  tliat  Is  neoessur 
to  say  Is  that  the  by-laws  fixed  the  time  and 
place  of  holding  the  meeting,  and  neither  the 
charter  nor  the  by-laws  required  any  no- 
doe  to  be  ^ven.  Under  mob  drcamatanees, 
the  rule  Is  that  the  by-laws  themselves  are 
■uffldent  notice  to  aU  the  stockbolders.  and 
no  further  notice  Is  necessary.  1  Mor.  Prlv. 
Ck>rp.  I  470. 

The  second  ob^eotloo  is  equally  untenable. 
Where  the  ehutw  «iid  by-laws  of  a  corpora- 
tion are  flUent  on  the  subject,  the  common- 
law  role  is  that  such  of  the  sharehcdders  as 
actual^  assemble  at  a  properly  convened 
meeting,  although  a  minority  of  the  whole 
number,  and  representing  only  a  minority  of 
the  stock,  constitute  a  quorum  for  the  trans- 
action of  business,  and  may  express  the 
corporate  will,  and  ttie  body  will  be  bound 
by  their  acts.  6ook,  Stock  ft  S.  H  607,  628; 
2  Kent,  Comm.  298;  iSiae.  Friv.  Corp.  I  476; 
Cray  First  Preato^erian  OhunAi,  88  Fa.  St. 
42;  V.  Vatto,  Gowp.  248;  I«vee  Go.  v. 
Meier,  39  Ma  53;  Bx  parte  WUloocks,  7  Oow. 
402;  Field  v.  Field.  9  Wend.  895.  The  con- 
tention of  appellants  that  this  rule  appUes 
only  to  SDCh  organisations  as  towns, 
chnrebeo;  and  the  like,  and  not  to  stock  cor^ 
poration%  finds  no  suppcMrt  eltiier  In  reason 
or  Bathorll?.  The  correct  distinction  Is  be- 
tween a  corporate  act  to  be  done  by  a  sdeot 
body,  at  a  definite  number,  as,  for  example 
a  board  of  directors  or  trustees,  and  <xie  to 
be  p»fonned  by  the  amstitaent  naembers  of 
the  corporation.  In  the  latter  case  a  ma- 
jority of  those  whA  appear  may  act  This 
distinoUoP  Is  clearly  made  in  several  of  the 
GoseB  above  cited,  and  also  In  the  leading 
case  of  Bex  v.  Belirlnger,  4  Twm  B.  810.  Aa 
was  nld  by  Lwd  S^mafleld  In  "Rex.  v.  Yarlo. 
sapm:  '^t  Is  in  tiie  nature  of  aU  corporations 


to  do  corporate  acts;  and,  when  the  power 
of  doing  them  Is  not  specially  delegated  to 
a  particular  number,  the  general  mode  Is  for 
the  members  to  meet  on  the  charter  days, 
and  the  major  part  who  are  present  tu  do  the 
aoL  But,  when  there  is  a  select  boAy,  It  Is  a 
different  thing,  tot  then  It  Is  a  special  ap- 
pointment." And,  this  being  so,  it  is  im- 
material whether  the  number  present  is  only 
Mie  or  more  than  we.  It  was  held  In  Shurpe 
V.  Daves,  46  Law  J.  Q.  B.  104.  followed  re- 
luctantly in  another  case,  tha!t  one  person 
cannot  constitute  a  quonun;  that  at  least  two 
persona  are  necessary  to  txoiA  a  corporate 
meeting;  but  this  dectsloa  is  based  upon  a 
narrow  lexicographical  definition  of  the  word 
"meeting,"  aa  the  coming  leather  of  two  or 
more  persons,— a  reason  that  does  not  com- 
mend itself  to  our  Judgment  Therefore.  In 
our  opinion,  the  court  was  Justified  In  hold- 
ing that  the  election  of  directors  In  ISSt  was 
regular;  and  it  follows  that  the  deeds  execut- 
ed in  1882  by  Thayer,  the  preside  elected 
by  them,  were  the  deeds  of  the  cMporation.- 
If,  however,  th^  were  made  In  fraud  of  the  ' 
rights  of  stockholders,  they  were  voidable  at . 
their  suit  seasonably  instituted.  Such  action 
would  have  to  be  commenced  within  six 
years  after  the  discovery  by  tbe  aggrieved 
party  of  the  facts  constituting  the  fraud. 
Qen.  St  1878,  c.  «6.  |  G,  subd.  6.  But,  If  the 
acts  constituting  the  fraud  were  committed 
more  than  six  years  before  the  commence- 
ment of  the  suit  the  party  must  allege  and 
prove  that  these  facts  were  not  discovered 
until  within  six  years.  Humphrey  v.  Carpen- 
ter, 89  Minn.  115,  39  N.  W.  Bep.  67.  The 
same  rule  would  apply  where,  as  In  this  cue, 
the  defendant.  In  his  answ^,  se^  the  af- 
firmative relief  of  having  the  voidable  instru- 
ment set  aside  on  the  ground  of  fraud.  In 
this  case,  although  more  than  six  years  had 
elapsed.  th«re  is  not  a  word  of  evidence  a^^ 
to  when  appellants  discovered  the  facts.  For 
anything  that  appears,  they,  and  every  othw 
stockholder,  mii^t  have  had  full  knowledge 
of  all  the  facta  connected  with  the  transaotioD 
the  very  day  on  which  the  deeds  were  ^ecut- 
ed.  The  result  Is  that  the  appellants  were  not 
enUtied  to  any  r^ef  as  to  the  deeds  of  1882. 

2.  We  now  come  to  the  deeds  of  1886  and 
1887.  As  already  stated,  the  answer  is  sllrat 
OS  to  tiliese  deeds.  If  they  were  the  deeds 
of  the  corporation,  but  voidable  on  the  ground 
ot  fraud.  It  was  incombent  on  appellants.  If 
they  detf  red  to  have  them  set  aside  on  that 
ftroimd,  to  allege  the  facts  ctmetttutbig  tbe 
fraud,  and  ask  tbr  tlie  apiwopriate  relief. 
Kot  having  done  so,  the  only  question  open  to 
them  Is  whether  or  not  the  conveyances  were 
the  deeds  of  the  corporation.  This  depends 
on  whether  tbe  pmon  who  executed  -them 
was  presidoit  of  the  corpwatlon,— a  question 
which,  In  turn,  depends  on  who  were  elected 
directors  at  the  annual  meeting  In  August, 
1883.  There  ts  no  question  of  "de  facto,"  as 
distinguished  from  "da  jure,"  (MOcers  Involv- 
ed. N^ttaer  set  at  dlreotocs  was  In  posses- 
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■ion  of  the  offioe  more  tban  the  other.  In 
fact,  there  appears  to  bare  been  nothing  to 
take  poasesalon  of.  The  Bullen  dlrectore 
never  perfMmed  any  oMporate  act,  and  the 
Morrill  directors  never  performed  any,  ex- 
cept to  execute  these  deeds;  and  the  posses- 
ai<«i  of  rach  fragments  of  corporate  records 
as  were  still  In  existence  seems  to  have  been 
pretty  equally  divided  between  them.  Henoe 
the  matter  reduces  Itself  down  to  the  simple 
question,  which  set  were  the  de  Jure  di- 
rectors? TliB  evidence  on  this  point  is  ex.- 
tremely  vague  «nld  nnsatiafactory.  Each 
party  relies  mainly  upon  the  record  of  Uie 
annual  meeting  made  by  itself.  But  this  Is 
merely  working  In  a  cdrcle.  If  it  was  onoe 
eetabllsbed  that  one  party  was  regular,  and 
represented  the  corporation,  then,  of  course, 
the  records  kept  by  it  would  be  evidence  of 
the  corporate  action.  But  It  has  to  be  first 
determined  which  party  represented  the  oor- 
poratloD,  and  on  that  question  nether  party 
could  manufacture  evidmce  for  itself  by 
making  up  a  pretended  corporate  record.  As 
might  be  expected  in  tiie  case  of  a  corpora- 
tion organized  at  so  eariy  a  date,  and  which 
had  been  practically  defunct  for  so  many 
years,  the  evidence  as  to  how  much  stock  was 
out,  and  who  owned  it.  Is  exceedingly 
meager,  as  well  as  obscure.  Atwut  the  only 
tangible  evidence  on  the  subject  which  we 
can  find  is  "Book  No.  6,"  Intrwlnced  by  the 
defendants,  which  appears  to  have  been  the 
company's  record  of  stock  issued,  and  when 
and  to  whom  issued  or  transferred.  It  ap- 
pears that,  according  to  the  by-laws,  8to<^ 
was  transferable  only  on  the  books  of  the 
corporation.  This  provision  Is  for  the  protec- 
tion and  ben^t  of  the  corporation,  so  that 
it  may  know  with  whom  to  deal  as  stockhold- 
ers, and  who  have  a  right  to  vote  as  such; 
and,  as  against  the  corporation,  a  transfer  of 
stock  is  ineffectual  until  made  on  the  books 
of  the  company.  The  general  aqd  better  rule 
is  that  the  person  in  whose  name  stock  stands 
on  the  books  is  entitled  to  vote  it;  that  the 
books  of  tike  company  are  conclusive  upon  the 
inspectors  as  to  who  are  entitled  to  vote;  and 
tbRt  neither  Inspectors  nor  stockholders  can 
successfully  dispute  the  right  of  any  one  to 
vote  who  appears  by  the  company's  books  to  be 
the  holder  of  stock  legally  Issued.  Upon  any 
other  rule  it  would  nevM  be  known  who  were 
entitled  to  vote  until  tiie  courts  had  settled 
the  dispute.  A  person  who  has  purchased 
stock,  and  who  desires  to  be  reoognfased  as 
a  stockholder,  for  the  purpose  of  voting,  must 
secure  such  a  standing  by  having  the  transfw 
recorded  upon  the  books.  If  the  transfer  is 
not  duly  made  upon  request,  he  has,  as  his 
remedy,  to  compel  it  to  be  made.  Cook, 
Stocks  &  8.  S  611;  People  v.  Robinson,  64 
Gal.  373,  1  Pac.  Rep.  156;  Downing  v.  Potts, 
23  N.  X  Law,  66;  State  r.  Ferris,  42  Gonn. 
.560;  Railroad  Co.  v.  Schuyler.  34  N.  Y,  80; 
B.ink  of  Commerce's  Appeal,  73  Pa.  St  59; 
Hoppin  T.  Buffum,  9  R.  I.  RIS;  In  re  Steam- 
boat Co.,  44  N.  J.  Law,  029.  Dptm  ezamlnar 


tlon  of  the  record  bi  Ods  oaae,  we  fall  to  find 
any  ooiupetMit  evidence  that  the  Morrill  di- 
rectors recdved  a  majority  of  the  legal  votefi 
cast  at  the  meeting  of  18S1.  Out  of  311  votes 
claimed  to  have  been  cast  for  them,  297  were 
cast  by  Morrill  himself,  but  there  is  no  evi- 
dence that  any  such  amount  ot  stock  stood 
In  his  name  on  the  stock  or  transfer  books 
of  the  company.  Tbe  main  dispute  seems  to 
have  been  as  to  who  was  entitled  to  vote  the 
so-called  "Babbett  Stock,"  but  none  of  this 
stock  had  been  transferred  to  Morrill  <m  the 
books  at  the  company,  and  we  have  been 
unable  to  discover  any  evidence  that  he  was 
vr&i  the  equitable  owner  of  it  The  burden 
was  on  plaintiff  to  prove  the  eleot]<w  of  the 
officers  through  whose  deeds  be  claims  title, 
and  this  he  has  failed  to  do.  This  goes  to 
the  validity  of  the  deeds  of  1B86  and  1887, 
upon  which,  in  part  at  least  the  court  below 
based  Its  decision  In  favor  of  plaintiff.  We 
are  not  able  to  determine  from  the  record  as 
to  how  mucdi  or  to  what  portions  of  the 
property  bk  oontroversy  [didntura  tlfle  d» 
poids  on  these  deeds. 
Judgment  rerened,  and  new  trial  <ndered. 

TANDERBUBGH,  J.,  atNOit,  to<dc  no  part 


WILLIS  T.  ST.  PAUL  SANITATION  Oa 

et  al. 

(Saitreme  Court  of  Mlanesota.  Jane  1,  1803.) 
CoaroHATioys— AoTBOBiTT  or  Ofucebs— Ratifi- 

CATIOS. 

11  a  corporation  retains  and  uses  mon^ 
borrowed  for  It  Iv  its  officer  in  excess  of  bu 
anthority,  it  ratifies  the  tranaaetioD,  and  a 
Uabl& 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
tXi  Hascal  S.  BriU.  Judge. 

Action  by  EUaabeth  Ij.  WIUIb  against  the 
St  Paul  SanltatioR  Company  and  others. 
Plaintiff  had  Juc^ment,  and  defoidant  B. 
L.  Biation  appeila.  AlBnned. 

James  H.  Foote,  fbr  appellant  J.  GL  ft  W. 
H.  Michaels,  for  respondents. 

MITCHELL,  J.  This  appeal  presents  no 
question  of  any  merit  The  action  was  to 
recover  mon^  loaned  to  the  defendant  cor- 
poration, and  to  enforce  the  Individual  Uh- 
bilitj  of  the  def^uiant  stockholders  there- 
for. That  the  money  was  loaned  to  the 
corporation  by  either  the  plaintiff  or  her 
htisband  is  not  In  dispute  under  the  evi- 
dence. It  was  paid  into  the  company's  treas- 
ury by  the  husband  as  the  plaintiff's  money, 
and  at  his  direction  credited  to  her  on  Its 
books.  He  has  never  made  any  claim  to  it 
but,  on  ttie  contrary,  lusted  on  the  trial 
that  the  money  belonged  to  his  wife;  and 
it  Is  no  concern  of  the  company  to  whom 
It  In  fact  originally  belMiged.  Neitiier  la 
It  material  whether  the  officer  who  pro- 
cured the  loan  had  authority  to  do  boot  not 
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By  retatadng  fhs  mxatey  and  apptopriattng 
It  to  Its  own  va^  Uie  company  has  ratified 
die  ttanaactlon.  It  la  equally  unimportant 
the  indncement  to  plalpUff  to  make  the 
loan  mii^t  liave  beoi  ttw  provldona  of  the 
contract  between  her  bnaband  and  certain 
■tockbolden  and  officer*  of  the  company, 
looking  to  a  tnmafer  to  blm  ot  a  oontroUing 
interaat  m  ita  abMk,  et&  Order  afflnned. 

VANDBBBUROH.  X,  abaent.  took  no  part 


ALFRED  SHRIMPTON  *  SONS,  limited. 

▼.  PHILBRIOK. 
<8npreme  Oowt  of  ICnMKita.  Iwa  1,  18D8.) 
Rascissrox  or  Contract— Fhadd—Dbpicnus— 
Ktidbncb. 

1.  Where  one  of  the  parties  to  a  writtm 
contract  was  induced  to  execute  it  bj  the  In- 
tentional fraud  of  the  other  party,  the  defraud- 
ed party  mar  defend  a^iust  its  enforcement, 
DotwithBtandiQ?  that  he  wa«  lackinx  in  ordina- 
rr  basioesa  prudence  In  executing  it  Follow- 
ing former  decisions. 

2.  Evidence  held  sufficient  to  Justify  the 

TMTdict 

3.  Hdd,  also,  that  there  was  no  prejudicial 
«Tor  In  admitting  eTid«ice  of  cntata  collatoal 
fecta,  for  the  reason  that,  even  If  not  releTanti 
snbstantially  the  same  eiidence  had  been  al- 
ready admitted  without  objection. 

(SyUabas  by  the  Court.) 

Appeal  from  district  conrt»  Redwood  comi- 
ty; Webber,  Judge. 

Action  by  Alfred  Sbrimpton  &  Sihu,  Um- 
ited,  ogalnat  F.  W.  Phllbrlck,  to  recover  for 
goods  sold  and  dellTered.  Defendant  had 
Judgment,  and  plaintiffs  appeaL  Affirmed. 

U  Q.  Davis  and  J.  A.  Eckstein,  for  appel- 
lants. &L  M.  Madlgan.  for  respondent 

MITCHELL,  J.  1.  ISils  action  was  brought 
to  recover  the  purchase  price  of  certain 
merdmndise,  the  principal  item  of  which 
was  four  great  gross  of  papers  of  pins, 
which  plalntUfs  claim  defendant  ordered, 
and  which  they  shipped  to  him,  but  which 
he  rctnsed  to  accept  on  the  ground  that 
he  hiCi  ordered  only  four  gross.  Defend- 
ant's written  order  read  "four  great  gross." 
but  he  alleged  that  the  actual  contract 
as  orally  agreed  on  between  him  and  plain- 
tiffs' agent  was  for  only  fonr  groes,  but 
that  the  agent  who  voluntarily  assumed  to 
reduce  the  contract  to  writing,  with  intent 
to  cheat  and  defraud  the  d^endant  wrote 
it  for  "four  great  gross."  and  then  falsely 
represented  to  him  that  It  was  written  In 
accordance  with  the  actual  agreement;  and 
that,  relying  upon  these  false  and  fraudulent 
statements,  the  defendant  signed  the  order 
without  reading  it  believing  that  it  was 
for  fonr  gross,  as  they  had  agreed.  If  the 
defendant  established  these  allegations,  it 
would  be  a  good  defense,  notwithstanding 
that  he  might  have  l>een  negligent  in  rely- 
ing on  the  representations  of  plaintiffs'  a^ent 
and  in  signing  the  order  without  reading 
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It  Anltmam  v.  Olson,  34  Iftam.  400;  26 
N.  W.  Bcp.  451;  Maxfl^  t.  Schwarts,  45 
Mhm.  ISO,  47  N.  W.*Bep.  44S;  Brickson  v. 
Fiahw,  (Minn.)  58  N.  W.  Rep.  «3a  Of  course, 
as  the  court  correctly  Instructed  the  jury,  the 
mere  fact  that  the  def^dant  signed  the 
order,  without  reading  it  for  a  greater  qnan* 
tlty  of  goods  than  he  Intended  to  pundiase, 
would  OHistitute  no  defense.  The  defense. 
If  defense  there  was,  consisted  in  the  fraud 
practiced  by  the  plaintiffs'  agrat  In  procmv 
Ing  the  execution  of  a  writtm  contract  dif- 
ferent In  terms  from  those  In  fact  agreed 
on. 

2.  While,  like  the  learned  trial  Judge,  we 
do  not  think  that  there  was  "an  overwbelm- 
iug  preponderance  of  evidence  In  favor  of  the 
defendant,"  and  while  we  recognize  the  dan- 
ger in  allowing  the  written  contracts  of  par- 
ties to  be  set  aside  on  oral  testlmmiy,  yet, 
after  examining  the  record,  we  think  that  the 
evidence  fairly  made  a  case  tor  the  Jury, 
and  tiiat  this  court  would'  not  be  warranted 
in  disturbing  the  verdict 

3.  Upon  the  trial  the  main  Issue  was  as 
to  the  actual  agreement  of  the  parties,  and 
the  circumstances  imder  which  the  written 
order  was  executed.  The  transaction  was 
had  between  defendant  and  plaintiffs*  trav- 
eling salesman,  at  the  store  of  the  former. 
It  appeared  that  d^endant  was  a  retail  mer- 
chant in  the  village  of  Sleepy  Eye,  and  pre- 
sumably acquainted  with  the  demands  of 
his  trade;  also  that  plaintiffs'  agent  had 
beoi  In  their  employment  for  some  five 
years  soliciting  orders  for  this  line  of  goods 
from  the  trade,  and  hence  presumably  ac- 
quainted with  the  usual  size  of  orders  given 
by  country  retail  dealers.  The  agent  had  tes- 
tified positively  that  all  the  negotiations 
leading  up  to  the  contract  were  expressly  and 
minutely  conducted  with  reference  to  "great 
gross;"  that  he  gave  defendant  a  price  list, 
in  which  the  prices  were  given  by  the  great 
gross;  that  defendant  figured  on  this  list; 
that  he  offered  defendant  special  prices  in 
consideration  of  his  taking  four  great  gross; 
that  defendant  accepted  this  offer;  and  that 
after  the  order  was  put  in  writing,  it  was 
read  over  by.  and  fully  explained  to,  him 
before  he  dgned  It  Defendant,  on  the  oth- 
er hand,  had  testified  positively  and  explicit- 
ly that  all  the  negotiations  were  with  refer- 
ence to  so  many  gross,  and  tliat  "great 
gross"  was  never  mentioned  or  alluded  to, 
and  that,  after  osklng  his  clerk  whether 
they  could  stand  $20  (the  approximate  cost 
of  four  gross)  for  pins,  he  agreed  to  take  four 
gross;  tliat  the  agent  then  drew  up  the  or- 
der, and,  upon  nis  representation  that  It 
was  exactly  as  they  had  agreed,  the  defend- 
ant dgned  it  without  reading  It.  Under  this 
state  of  the  evidence,  the  defendant  was  al- 
lowed to  testify  without  objection  tluit  any 
merchant  doing  his  business  would  not  sell 
four  great  gross  of  papers  of  pins  In  tax 
years.  He  further  testlfled,  but  under  plain- 
tiffs' objection,  that  it  would  take  him  two 
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or  three  yean  to  sell  toor  groH.  My  own 
oi^ion,  In  irtiidi  Jnetl^  COLLINS  ooncnrs, 
is  that,  under  the  drcnmstances,  and  In 
Tfew  of  the  ahaip  omfllct  of  testimony,  all 
this  evidence  'waa  admlasLble,  as  havbig  a 
natural  and  logical  t^d«icy  to  prove  that 
dtfendan^a  atatement  was  the  mon  reaatm- 
able  and  probable;  and  tluLt,  under  the 
Mtnatlon  of  tbe  caae,  It  waa  not  aeilondy 
subject  to  the  evils  At  which  Ibe  general 
rule  gainst  tiie  admlsalUlity  ot  evidence 
of  collateral  facta  la  aimed.  The  ottier  Jua- 
ticea  are  of  the  opinion  that  none  of  the  evi- 
dence waa  relevant,  but  That,  the  first,  and 
perhaps  most  cogent,  part  of  It  having  been 
admitted  without  objection,  there  was  no 
preJudldal  error  in  admitting  the  last,  whidi 
was,  In  effect,  but  a  repetition  of  the  first 
In  another  form.  Order  affirmed. 

VANDERBURGH,  J.,  absent,  took  no 
part 


GULVBR  at  aL  v.  SOOTT  ft  WOLSTON 

LUMBER  GO. 
(Supreme  Court  of  Minnesota.  Jane  1,  1893.) 
EviDBNci— Refbessino  Mbmokt  fboji  Mbxo- 

HANDUM — In  BTRBCTI  CIVB. 

1.  Evidence  hM  to  JoBtify  the  verdlcL 

2.  It  is  not  necessary  tluit  the  memoran- 
dum used  by  a  witness  to  refresh  his  memory 
should  have  been  made  by  himself.  He  may 
use  ooe  made  by  any  one.  If,  aftv  inspecting 
It,  he  can  testify  of  the  facts  from  Us  own  rec* 
oUection. 

3.  The  Issue  being  whether  ceitslu  goods 
were  sold  and  deliveteo  on  the  credit  of  defend- 
ants or  of  one  O.,  defendants  requested  the  conrt 
to  charge  the  jnrj  that  the  fact  that  the  goods 
were  charged  on  plalatlffa*  booke  to  C.  was  evi- 
dence tliat  the  credit  was  given  to  him,  and  not 
to  defendants.  Beld  not  error  to  modify  the  .re- 
quest by  instrnctlng  the  iurj  that  this  fact  was 
a  circamstance  in  the  case  which  should  be 
considered  by  them  in  determining  to  whom  the 
credit  was  ^veu. 

(Syllabus  1^  fbo  Court) 

Appeal  from  district  court,  St.  Loula  coun- 
ty; Ensign,  Judge. 

Action  by  Gharlee  W.  Culver  and  others 
against  the  Scott  ft  Wolston  Lumber  Com- 
pany to  recover  the  price  of  goods  sold  and 
delivered.  Plaintiffs  had  Judgment  aud  de- 
fendants appeal.  Affirmed. 

Wm.  B.  Phelps,  for  appellants.  Draper, 
Davia  ft  HoUIater,  for  reagiondenta. 

MITCHELL,  J.  This  action  was  brought 
to  recover  for  lumbermen's  supplies  wliich 
the  plaintiffs  allege  they  delivered,  at  the 
request  of  the  defendants,  and  upon  th^r 
promise  to  pay  for  the  same,  to  one  Camp- 
bell, who  waa  engaged  as  a  contractor  In 
cutting  logs  for  defendants. 

1.  The  main  Issue  on  the  trial  was  aa  to 
whether  the  goods  were  sold  to  GampbeU  on 
his  own  credit  or  were  delivered  to  him  on 
the  credit  of  the  defendants,  and  upon  their 
promise  to  pay  therefor;  and  the  first  assign- 


ment of  error  la  tSiat  the  verdict  widch  was 
for  the  plalntifb,  waa  not  Juatlfled  by  the 
evidence.  It  la  so  natural  to  look  to  the  pro- 
prietor for  paymoit  of  gooda  fnndahed  to 
a  contractor  In  case  the  latter  proves  to  be 
irresponsible  that  observation  has  Impressed 
us  with  the  fedlng  tlut  caaea  of  thla  kind, 
even  where  the  alleged  promise  la  oilfi^l. 
are  practically  aa  much  within  the  mischiefs 
of  the  statute  of  frauda  aa  wh«e  the  prom- 
lae  la  collateral,  and  hmce  that  the  evidence 
sliould  be  scanned  quite  cort'fully.  But  while 
there  Is  much  In  the  manner  In  which  the 
bucdness  was  transacted  that  ptrtuta  to  the 
theory  that  ^Intlflh  sold  them  gooda,  as 
they  had  previously  sold  others,  to  Campbell 
htmaelf,  although  wltti  the  e^^pectatkm  that 
they  would  get  th^  pay  by  ordm  from 
him  on  the  defendants,  yet  after  a  car^l 
examination  of  the  record,  we  are  compelled 
to  the  conclusion  that  there  waa  evidence 
from  which  the  Jury  were  Justified  In  finding 
that  defendants  exiiready  pr<Hnlaed  to  pay 
fbr  die  gooda;  and.  If  they  did,  we  think 
the  evldmce  was  pl^uiry  that  the  promise 
was  on  orl^nal.  and  not  a  collateral,  cme, 
and  hence  not  wttfain  the  statute  of  frauds. 
We  think  this  conrt  could  not  disturb  fbe 
verdict  on  the  groimd  of  the  insufllclmcy  of 
the  evidence. 

2.  Willie  the  issue  referred  to  waa  the  prin- 
cipal (me,  yet  the  defoidants,  by  th^  denial 
of  knowledge  or  information  suSl<^ent  to 
form  a  belief  on  the  subject  put  the  defend- 
ants to  their  proof  of  the  amount  and  value 
of  goods  delivered  to  Campbell;  and  It  Is 
this  issue  to  which  the  second  assignment  of 
error  relates,  to  wit  that  "the  court  erred 
In  permitting  the  witness  Charles  Culver 
[one  of  the  plaintiffs]  to  testify  to  the  Items 
of  the  account  sued  on,  by  reading  the  same 
from  the  books  ot  tbe  plaintlffi."  Thla  as- 
signment doea  not  refer  to  any  particular 
ruling,  either  by  follo  or  oth«:wIse;  and 
upon  reference  to  the  record  we  find  that 
the  testimony  of  the  witness  oa  ttka  anbject 
of  the  account  extends  ttirou^  seven  pages 
of  the  paper  book,  consisting  of  very  scram- 
bled and  desultory  examination  and  cross- 
examination,  and  including  several  different 
rulings  of  the  court  The  astdgnment  of  er- 
ror Is  certainly  not  In  compliance  with  th» 
spirit  of  the  rules  of  court  But  waiving 
this,  we  fail  to  find  in  the  record  any  ex- 
ception which  raises  the  point  probably  in- 
tended  to  be  suggested  by  the  assignment  of 
error.  For  iome  reason,  probably  because 
they  did  not  consider  It  very  important, 
counsel  conducted  the  trial  of  this  Issue,  both 
in  the  Introducticm  of  testimony  and  in  the 
interposition  of  objections,  rather  cardenly, 
and  without  keeping  In  mind  the  exact  rules 
of  evidence  applicable  to  the  case.  Counsel 
for  the  plaintiffs  did  not  Introduce  th^ 
books  of  account,  and  laid  no  foundation  for 
doing  so,  but  proceeded  to  examine  the  wit- 
ness Charles  Culver  as  to  the  Items  of  the 
account  from  his  memory  of  the  transao- 
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Horn,  K^TMhed  by  reference  to  a  written 
ni«nonindum.  The  first  memorandnm  used 
for  that  purpose  seems  to  hare  been  copied 
from  pbibitlfrB  books,  but,  finally,  the  books 
tbcniselTes  were  brought  Into  court,  and  the 
witness  began  to  use  hia  ledger  to  refresh 
his  memory.  To  this  defendants*  counsel 
objected,  for  the  reasmis  "tiiat  the  bodkm 
tiiemaeiw  were  tiie  beat  eridoice,"  and 
"that  the  proper  foundation  had  not  been 
laid  for  the  qnestlon,"  tIk.  what  goods  were 
delivered  after  the  date  of  the  alleged  prom- 
ise of  defoidants  to  pay?  This  objection 
having  been  sustained  by  the  court,  plain- 
tiffs' counsel  then  resorted  to  the  nse  of  (be 
plaintiffs'  daytMWk,  as  a  memorandum  to 
refresh  the  wltneee*  memory.  Then  followed 
i*onidderat»le  preliminary  examinatloa  and 
cross-examination  of  the  witness,  from  which 
It  appeared  that  the  daybook  was  plaintiffs' 
book  of  original  entries;  that  these  entries 
were  made  at  or  about  the  dates  of  the 
transactions,  bnt  were  not  all  made  by  the 
witness,  a  great  many  of  them  having  been 
made  by  different  persons  employed  by  plaln- 
xifta  In  their  office.  Plaintiffs'  oonnael  then 
renewed  his  question,  when  defendants'  coun- 
sel Interposed  an  objection  "to  the  witness 
testifying  to  any  transaction  where  he  did 
not  make  the  entry  himself."  The  exception 
to  the  ruling  of  the  court  overruling  this  ob- 
jection la  the  only  tangible  exception  posd- 
bly  covered  by  the  assignment  of  error. 
The  preliminary  examinatloa  of  the  witness 
left  It  In  a  good  deal  of  doubt  aa  to  how 
far,  and  as  to  what  items,  he  tiad  a  personal 
reo^ectlon  after  refreshing  his  memory  by 
reference  to  the  entries  in  the  daybook;  and. 
If  the  objection  of  counsel  had  gone  to  that 
point,  there  might  have  been  some  merit  in 
it,  for  the  rule  is  that  If,  after  examination 
of  the  memorandum,  the  memory  of  the  wit- 
ness ia  not  refreshed,  and  he  has  no  recol- 
lection of  the  transaction,  and  no  remem- 
brance of  having  recognized  the  memoran- 
dum as  true,  his  testimony,  so  far  as  founded 
on  the  writing,  would  be  mere  hearsay.  But 
thia  was  not  the  point  of  couusela'  objec- 
tiou,  which  was  merely  to  the  effect  that  the 
witness  could  only  use,  for  the  purpose  of 
refreshing  his  memory,  entries  made  by  him- 
(wlf  personally.  In  this  the  counsel  misap- 
prehended the  rule.  It  Is  not  necessary  that 
the  writing  should  have  been  made  by  the 
witness  hlms^f.  lie  may  use  an  entry  made 
hy  any  one  if,  after  Inspecting  It,  he  can 
si>enk  of  the  facts  from  his  own  recollection. 
Ji  ia  not  the  writing,  but  the  recollection  of 
the  witness,  that  Is  the  evidence  in  the  case; 
nnd  it  is  not  Important  who  made  the  entry, 
providing  It,  in  fact,  revives  or  refreshes  the 
memorr.  1  OreenL  Bv.  S  43G;  2  Rice.  Bv. 
lU,  747. 

3.  The  defendant  requested  the  court  to 
instruct  the  Jury  that  "the  fact  that  od  the 
plaintiffs*  books  the  articles  are  charged  to 
Campbell  Is  evidence  that  the  credit  was 
given  to  him,  and  not  to  defeodanta."  This 


the  court  modified,  and  gave  as  follows: 
"The  fact  that  on  the  plahitlffs'  books  the 
articles  are  charged  to  Campbell  is  a  circum- 
stance in  the  case  that  shonld  be  otHiatdered 
by  the  Jury  in  determining  %o  wium  tb» 
credit  was  g^ven.**  There  was  no  error  Id 
this  modificatloa.  A  lay  Jury  are  liable  to 
confound  "evidence**  and  "pnxtf,"  and  hence 
the  request  in  the  form  asked  for  might  have 
misled  them;  and  It  was  very  likely  for  that 
reason  that  the  court  made  the  cban^e  in  it» 
longnace.  But  It  seems  to  ns  that  the 
charge,  as  given,  gave  the  defendants  all  that 
tliey  were  entitled  to.  The  Jury  most  hav» 
understood  from  it  that  the  fact  referred  Uy 
WEB  a  piece  of  evidence  which  they  shonld 
C(Hi8ider,  and  it  Is  hardly  to  be  supposed  that 
they  were  bo  obtuse  as  not  to  understand  In 
whose  favor  it  w^hed.  Moreover,  other 
parts  of  the  court's  dtiarge  refer  to  the  same 
evidence  in  such  a  way  that  the  Jury  coukt 
not  have  failed  to  understand  the  matter. 
Judgment  afilrmed. 

VANDBRBUROH,  J.,  absent,  took  no  port. 


STATE  V.  GAMPB1BLL  «t  al. 

(Snpreme  Court  of  Mlonesota.  June  1,  1893:^ 
Indians — Crimes  ov  Reskuvatiov — Aoui.tkkv. 

1.  tjiileas  otherwise  provided  by  treaty 
with  an  Indian  tribe,  or  by  toe  act  admlttlavthe 
state  into  the  Union,  the  crimioal  laws  of  the 
state,  except  so  far  as  restricted  by  the  author- 
ity of  conKi-ess  "to  regulate  commerce  with  the 
Indian  tnbea."  extend  to  all  crimes  comtnit- 
ted  on  an  Indian  reawvatlon  by  persons  other 
than  tribal  Indians. 

2.  But  Indians,  while  preiierving  their 
tribal  relations,  and  residine^on  a  reservation 
net  apart  for  them  by  the  United  States,  are- 
the  wards  of  the  ffeneral  government,  and  as 
such  the  subject  of  federal  aathori^*  and  the 
power  to  legislate  for  them  ]■  exclusively  Id 
confrresD.  And  for  acts  committed  within  the 
limits  of  the  reservation,  th^  are  not  sabject 
to  the  criminal  lawa  of  the  atmtm. 

(Syllabus  by  the  Court.) 

Case  certified  from  district  court,  Becker 
county;  Hills,  Judge. 

Mary  Oamptoeil  and  one  Belonge  were  con- 
victed of  adultery,  and  ISia  cause  was  oerti- 
fled  to  the  supreme  court  for  the  detennbia- 
tlon  of  questlims  of  law  on  the  taetM  found, 
which  ftdly  appear  in  the  opinion. 

Jeff  H.  Irish,  H.  W.  Chiids,  Atty.  Gen.,  and 
Geo.  B.  Edgerton,  Asst  Atty.  Gen.,  for  the 
State. 

Mii'CHELL,  J.  The  defendants  were  In- 
dicted, tried,  and  convicted,  in  the  district 
court  of  Becker  county,  of  the  crime  of  adul- 
tery, committed  within  the  limits  of  the 
White  Earth  reservation,  in  that  county, 
which  had  been  set  apart  by  the  United 
States  for  the  residence  of  a  tribe  of  Indiana 
which  still  retained  their  tribal  organlzatiou, 
and  were  under  the  care  and  supervision  ot 
the  federal  government.  Belonge  wu  an  In^ 
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dlaii  belonging  to  this  tribe,  who  retained  his 
tribal  r^tloDB,  and  Ured  on  the  reservation 
under  tbm  obarge  of  a  government  agent,  and 
as  sncdi  received  annnittes  tnm  the  United 
States.  Oampbf  11  was  a  haU-bloodt  being  the 
child  (tegltUnate,  as  we  must  presume)  of  a 
white  father  and  an  Indian  mother,  who  did 
not  sustain  any  tribal  relations,  but  lived 
with  her  husband  on  a  farm  In  Pine  coimty, 
where  the  defendant  Campltell  was  raised, 
and  where  she  was  married  to  a  white  man, 
with  whom  she  resided  In  the  same  county 
until  shortly  before  the  conmiislson  of  the  al- 
leged offense,  when  she  left  him,  and  went  to 
the  White  Earth  agencj^,  where  she  has 
drawn  one  annuity  from  the  United  States 
as  an  Indian.  The  question  which  the  court 
below  certifies  to  this  court  Is,  In  brief, 
,  whether,  under  this  state  of  facts,  the  defend- 
ants, or  dther  of  them,  are  subject  to  the  Ju- 
risdiction of  the  criminal  laws  of  this  state. 
This  reservation  was  not  excepted  from  the 
general  jurisdiction  of  the  laws  of  the  state 
by  the  act  admitting  the  state  into  the  Union, 
and  our  attention  has  not  been  called  to  any 
existing  treaty  between  the  United  States  and 
this  tribe  at  Indians  excepting  this  reserva- 
tion from  the  Jurisdictiou  of  the  state.  And 
we  take  It  as  well  settled  that,  when  not  re- 
stricted by  trea^  with  the  Indian  tribe,  or  by 
the  act  admitting  a  state  into  the  Union,  the 
Jurisdiction  of  the  state  extends  over  the  ter- 
ritorial limits  of  an  Indian  reservation  so  as 
to  apply  to  all  persons  therein  not  tribal  In- 
dians imder  the  care  of  the  United  States. 
As  It  is  evldrat  from  the  fiicts  stated  that 
Campbell  la  not  a  "tribal  Indian,"  we  have 
no  doubt  that  she  is  Just  as  amenable  to  the 
criminal  laws  of  the  state  for  an  offense  com- 
mitted on  the  reservation  as  she  would  have 
been  bad  uie  offense  been  oommltted  any- " 
where  else  in  the  state. 

'Hie  case  of  the  defendant  Belonge  is  dlffer- 
oit  It  presents  Jtist  this  question:  When 
not  expressly  restricted  or  prohiUted  by  an 
existing  treaty  with  the  Indian  tribes,  or  by 
the  act  admitting  a  state  Into  the  Union,  do 
Hie  criminal  laws  of  the  state  (except  so  far 
as  restricted  by  the  oonstltational  authority 
of  congress  to  regulate  commerce  with  the 
Indian  tribes)  extend  and  apply  to  tribal  In- 
dians Uving  under  the  charge  of  the  general 
goTemment  on  a  reservatlfm  ae^  apart  by  the 
United  States  for  that  purpose,  so  as  to  make 
them  amenable  to  such  laws  for  crimes  com- 
*  mitted  within  the  territorial  limits  of  the  res- 
ervation? The  condition  and  status  of  the 
Indian  tribes  within  the  United  States,  their 
relations  to  the  federal  government,  or  to 
the  states  within  whose  territorial  limits  they 
happen  to  reside,  are  snbjecta  which  have 
given  rise  to  much  discussion  In  the  courts, 
both  state  and  federal,  from  a  very  early 
date.  Tlielr  condition  in  relat](m  to  the  Unit- 
ed States  Is  unlike  that  of  any  other  two  peo- 
ples. They  are  neither  foreign  nor  Independ- 
ent nations,  nor  yet  citizens  of  either  the 
United  States  or  at  the  states  in  which  th^ 


reside.  Perhaps  the  best  statemoit  tif  th^r 
position  is  to  be  found  in  the  opinions  of 
Chief  Justice  Marshall  in  Cherokee  Nation  v. 
Georgia,  6  Pet.  1,  and  Wwoester  t.  Oeorgla, 
6  Pet  SIS.  Stated  bri^,  it  Is  that,  as  long 
as  they  retain  their  tribal  relations,  they  are 
domestic,  dependent  communities,  under  the 
guardianship  and  protection  of  the  general 
government  While  an  Indian  tribe  resides  h. 
a  territory,  the  ownership  of  the  conntty  aiul 
the  ri^t  of  exclusive  sovereignty  ovw  it 
which  exists  in  the  gmeral  government 
would,  of  itself  give  oongrew  ttie  right  to 
legislate  for  the  Indians  as  wen  as  ail  other 
persons  residing  ther^.  And  If  this  was  the 
only  Boaroe  of  soEh  ri^^t,  it  would  doubtless 
follow,  as  hdd  In  some  cases,  that,  in  the  ab- 
sence of  a  treaty  or  something  In  the  act  ad- 
mitting the  state  Into  the  Union  restricting  It, 
this  jurisdiction  would  pass  to  the  state,  and 
thereafter  the  general  government  would 
have  no  power  to  legislate  for  the  Indian 
tribes,  except  to  "regulate  commnce"  with 
them.  There  are  some  decisions  of  state 
courts  that  go  to  this  length,  but,  with  one 
exception,  they  are  all  early  deepens  of 
southern  states,  within  whose  territorial  lim- 
its the  Ghen^ees  and  other  southern  tribes 
then  resided,  and  were  nndoubtedly  largdy 
influenced  by  the  Intense  local  feeling  exist- 
ing on  the  subject  at  that  time  In  those  states. 
See  State  v.  Tassels,  Dud.  «3a.)  220;  State 
V.  foreman,  8  Yerg.  266;  Galdwdl  t.  State, 
1  Stew.  &  P.  327.  There  are  mnnerou  cases 
holding  that  the  state  has  jurisdiction  of 
crimes  committed  Indians  who  have  aban- 
doned their  tribal  relations,  or  by  whites 
within  the  limits  of  a  reservation,  or  by  tribal 
Indians  outside  the  limits  of  their  reserva- 
tion; bat  these  are  not  in  point  The  same  Is 
perhaps  true  of  cases  where  <Hie  of  the  orig- 
inal states  had,  prior  to  the  formation  of  the 
general  government,  entered  into  treaty  re- 
lations with  a  tribe  of  Indians  within  their 
boundaries,  residing  on  a  reservation  set 
apart  for  them  by  the  state  itself.  There  Is 
no  decision  of  the  federal  courts  that  a  state 
oan,  even  in  the  absence  of  a  restrictiou  In  a 
treaty,  or  in  the  act  admitting  the  state  Into 
the  Union,  extend  its  laws,  dther  criminal  cr 
civil,  over  tribal  Indians  residing  under  the 
care  of  the  general  government  upon  a  reew- 
vatlon  set  apart  by  It  for  that  purpose.  It 
was  held  hi  Worcester  v.  State,  supra,  that 
the  state  could  not  extend  its  laws,  dvil  or 
criminal,  over  we  Cherokee  tribe.  It  is  true 
that  tiie  decision  was  sutntantially  placed  on 
the  ground  that  this  would  be  In  conflict  vrith 
the  terms  of  the  treaty  between  that  tribe 
and  the  United  States;  but  it  must  be  noted 
that  when  that  treaty  was  entered  into  the 
Indians  were  then  living,  not  in  a  territory, 
but  within  an  existing  state  of  the  Union. 
Further,  there  is  no  authoritative  decision  of 
the  federal  courts  that  congress  may  not  leg- 
islate in  regard  to  crlmt-B  committed  by  or 
against  tribal  Indiana  under  the  charge  of  the 
general  government,  within  Ihe  territwlal 
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Bmits  of  a  state,  eren  In  the  absence  of  the 
reservation  of  any  such  rifibt  hi  the  act  ad- 
mitting the  state  bito  the  Union.  There  are 
certain  dicta  of  Justice  McLean  to  that  effect 
In  U.  a  T.  Baae7>  1  McLean.  234;  but  tbe 
qneation  has  been  conclusively  settled  the 
other  way  (at  least,  as  to  crimes  committed 
within  an  Indian  reservation)  bj  the  supreme 
oomt  of  the  United  States  In  U.  S.  v.  Knga- 
ma,  118  U.  S.  375,  0  Sap.  Gt  Bep.  1109,  af- 
flmilug  the  constitutionality  of  the  act  of 
March  3.  1885,  (23  U.  S.  Stat  c.  341,  f 
9.)  That  act  provides  ttiat  *^  Indiana  com* 
mittlng  against  the  person  or  pit^erty  of  an- 
other Indian  or  other  person  any  of  the  f<^ 
lowing  crimes,  viz.  murder,  manslau^ter. 
rape,  assault  with  Intent  to  kill,  arson,  bur- 
glary, and  larceny,  within  any  territory  of 
the  United  States,  and  either  within  or  with- 
out nn  Indian  reservation,  shall  be  subject 
therefor  In  the  same  courts  and  In  the  sAme 
mannOT,  and  shall  be  siA)]ect  to  the  same  pen- 
altles.  as  are  all  other  persons  charged  with 
the  commission  of  said  crimes,  respectively. 
*  ■  *  And  all  snob  Indians  committing  any 
of  the  above  crimes  against  the  person  of  an^ 
other  Indian  or  other  person  within  the 
boundaries  of  any  state  of  the  United  States, 
and  -within  the  limits  of  any  In^n  reserva- 
tion, shall  be  subject  to  the  same  laws,  held 
In  the  same  courts,  and  in  the  same  manner, 
and  subject  to  the  same  penalties,  as  all  other 
persons  committing  any  of  the  al>ove  crimes 
within  the  exclusive  Jurisdiction  of  the  Unit- 
ed States."  The  late  Justice  Miller,  speaking 
for  tbe  oonrt  after  pohitlng  out  that  the  right 
of  congress  to  legislate  for  Indians  in  terri- 
tortes  could  be  maintained  merely  upon  the 
ownership  and  exclusive  sorer^^ty  of  the 
United  States  In  and  over  the  country,  then 
proceeds  to  consider  the  second  clanse  of  the 
statute,  which  legislates  vrlth  reference  to  In- 
dians within  a  state.  After  conceding,  what 
Is  almost  self-evidmt.  that  tiie  clause  in  the 
oonstltntlfm  giving  congress  the  power  to  reg- 
ulate commerce  with  Indians  would  not  give 
it  power  to  enact  a  system  of  criminal  laws 
for  Indiana,  having  no  relation  to  trade  and 
Interoonrse  with  them,  and  suggesting  that 
the  Btfttnte  does  not  Interfere  with  the  opera- 
tion <rf  state  laws  upon  white  people  found 
within  an  Indian  reservation,  and  that  Its  ef- 
fect is  confined  to  acts  of  tribal  Indians  com- 
mitted within  the  limits  of  the  reservation, 
beholds  that  this  l^^atlon  is  within  the  com- 
petency of  CMigress.  not  because  the  rl^t  to 
enact  It  had  been  reserved  by  some  treaty, 
or  by  the  act  admitting  a  state  into  the  Un- 
ion, but  upon  the  broad  ground  that  Indians, 
while  preserving  their  tribal  relations,  resid- 
ing on  a  reservation  set  apart  for  them  by 
the  United  States,  are  the  wards  of  the  gen- 
eral government,  and  under  Its  protection, 
and  as  sucn  are  the  subject  of  federal  author- 
ity, over  which  cwgress  has  the  same  power 
to  l^lslate  within  the  states  as  over  any  oth- 
er subject  of  federal  Jurisdiction .  And  if  they 
ore  thus  under  the  control  of  congress,  that 


control  must  be  ecclustve,  for.  as  suggested 
in  the  case  of  B^ansas  Indians.  5  Wall.  737, 
"from  necessity  there  can  be  no  divided  au- 
thority." It  would  never  do  to  have  both  tba 
United  States  and  the  state  legislating  on  the 
some  subject  By  the  act  of  18^  presumQr 
bly.  congress  has  eniimerated  all  the  acts 
which  In  their  Judgment  ought  to  be  made 
crimes  when  committed  by  Indians,  In  view 
of  their  Imperfect  dvUizatifHi.  For  the  state 
to  be  allowed  to  supplement  this  by  making 
every  act  a  crime  on  their  part  which  would 
be  such  If  ocMnmitted  by  a  menftwr  of  our 
more  highly  dvlllzed  society  would  be  not  only 
inappropriate,  but  also  practically  to  arrogate 
the  guardianship  over  these  Indian^  which  is 
exclusively  vested  tn  the  general  government 
Moreover,  it  Is  very  evident  that  the  state 
never  Intended  to  attempt  to  extmd  Its  crim- 
inal laws  over  tribal  Indians  for  acts  commit 
ted  within  a  reservatltm.  See  Q^.  St  1878. 
0.  25.  I  1,  and  Pen.  Code,  |  S3S.  The  eccep* 
tion  among  the  decisions  of  the  state  courts 
on  the  subject  to  which  we  have  heretofore 
alluded  is  the  very  exhaustive  and  able  opin- 
ion in  State  v.  I>oxtater,  47  Wis.  278,  2  N.  W. 
Rep.  430.  But  with  all  due  deference  to  tibat 
eminent  court.  It  seems  to  us  that  they  ban 
not  givMi  due  wd^t  to  the  fact  that  fhe  Ju- 
risdiction of  the  federal  government  over 
these  Indian  tribes  rests,  not  upon  the  owner- 
ship of  and  sovereignty  over  the  country  In 
wldch  they  reside,  hut  upon  the  f&ct  that 
as  the  wards  of  the  general  government  they 
are  the  subjects  of  federal  auihorily  within 
the  states  as  well  as  within  the  territories,— 
a  doctrine  which  the  supreme  court  of  the 
United  States  has  developed  and  announced, 
In  the  case  of  U.  S.  v.  Kagama,  supra,  much 
more  distinctly  than  in  any  dellveranoe  ex- 
tant when  State  v.  Doxtater  was  under  oon- 
sideratton,  some  14  yean  ago.  fills  cause  la 
remanded  to  the  court  below,  with  directions 
to  proceed  to  judgment  on  the  verdict  aa 
against  the  defendant  Campbell,  Init  to  dls- 
oharge  the  defendant  Belonge. 


HOLMES  et  al.  v.  STATE  BANK  OF 
DULUTH. 

(Supreme  Court  of  Mianeeota.  Jane  1,  1803.) 
Bona  Fids  PcRcnABEKs— Who  ub— Fobbolo8urb 

8*1,8— UlUKT. 

1.  Where  property  Is  sold  on  a  nsurioufi 
mortgage,  one  who  purchases  at  the  foreclosnre 
sale,  and  payn  his  money,  witlioat  any  notice  * 
of  the  usurious  character  of  the  mortsafre.  Is 
protected  as  a  bona  fide  purchaser  of  the  prop- 
erty; and  the  same  is  true  where,  after  the 
foreclosure  sale,  and  before  the  explmHon  of 
the  time  of  redetnptinn,  a  person  buys  the  In- 
terest or  enfate  of  the  mort^;agee,  mio  bid  In 
the  property  at  such  sale. 

2.  Where  one  buys  an  accommodation  note 
of  the  payee,  not  knowing  that  it  was  aocora- 
mofiation  paper,  but  supposinfr  that  it  waa  al- 
roa<i7  a  valid  subsistinfi  security  in  the  handa 
of  the  payee,  the  transaction  Is  not  usurions, 
altlioiitch  lie  bought  the  paper  at  a  dlKonat 
grenter  than  the  legal  rate  of  intersst 
iSyllabus  by  the  Court) 
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Appeal  from  district  court,  8t  Loida  comi- 
17;  Ensign,  Judg:e. 

Action  b7  George  M.  Holmes  and  allien 
against  the  State  Bank  of  Diiluth  to  cancel 
certain  mortgage  sales.  Defendant  had 
judgment,  and  plaintiffs  appeaL  Affirmed. 

White,  Reynolds  &  Schmidt,  for  appdlants. 
Gottoi  &  DIbdl,  for  respondent. 

MITCHELL,  J.  The  court  finds  that  in 
March,  1888,  plointlfF  Holmes  executed  to 
one  GonAs.  a  promissory  note  for  $350,  pay- 
able four  months  after  date,  with  interest  at  8 
per  cent,  per  annum,  and,  to  secure  the  same, 
executed  a  mortgage  upon  certain  real  prop- 
tfty;  that  this  note  and  mortgage  were  usu- 
rious; that  In  December,  1890,  Gonska  fore- 
closed the  mortgage  by  advertisement,  and 
hid  In  the  property  for  $450,  and  recelTed 
the  osnal  sheriff's  certificate,  which  was  t>ut 
on  record;  that  In  September,  1881,  Qonska 
executed  to  defendant  an  assignment  of  this 
certificate,  and  a  conveyance  of  his  interest 
In  the  premises,  for  which  defendant  then  paid 
him  $425;  that  at  the  time  of  rec^ving  this 
assignment  and  deed,  and  paying  the  consid- 
eration therefor,  the  defendant  had  no  no- 
tice or  knowledge  that  the  note  and  mort- 
gage referred  to  were  usurious,  but  bought 
and  paid  the  consideration  In  good  faith; 
that  In  March,  1889.  plaintiff  Holmes  exe- 
cuted to  one  McDonald  a  negotiable  promis- 
sory note  for  $200,  due  In  four  montlis,  with 
8  per  cent  Interest,  and,  as  security  there- 
for, executed  a  second  mortgage  on  the  same 
premises;  that  he  executed  this  note  and 
mortgage  for  the  accommodation  of  McDon- 
ald, and  reeeired  no  consideration  therefor; 
that,  before  the  maturity  of  this  note,  Mc- 
Donald sold,  transferred,  and  Indorsed  this 
note,  and  assigned  the  mortgage  to  defendant 
for  $180,  then  paid  by  It;  that  neither  at  the 
time  of  this  purchase,  nor  at  any  time  imtU 
after  the  foreclosure  of  this  mortgage  and 
the  expiration  of  the  time  for  redemption 
OS  hereinafter  stated,  did  defendant  have 
any  notice  or  knowledge  that  tbis  note  was 
accommodation  paper,  or  that  plaintiff  had 
received  no  consideration  therefor;  that  In 
August,  1800,  defendant  foreclosed  this  mort- 
gage by  advertisement,  and  bid  In  the  prem- 
ise! for  the  amoimt  due  thereon,  viz.  $275.98; 
that  the  time  for  redemption  from  both  of 
these  mortgage  sales  has  expired,  and  no 
redemption  has  been  made  from  dther.  All 
of  these  findings  are.  In  our  opinion,  amply 
sustained  by  the  evidence. 

Plaintlfb  bring  this  action  to  have  both 
sales  set  aside  and  declared  void,  on  the 
ground  that  both  mortgages  were  usurious 
and  void.  Defendant,  on  the  other  hand, 
claims  to  be  the  owner  of  the  premises,  and 
asks  that  it  be  so  decreed,  and  that  plaintiffs 
be  adjudged  to  have  no  Interest  therein.  Of 
course,  if  defendant  lias  a  good  title  under 
either  sale.  It  must  prevail.  In  our  opinion. 
Its  title  is  good  under  both. 


Taking  up.  first,  the  title  under  the  Gonska 
mortage,  It  cannot  be  qnestloned  bnt  that. 
If  defoidant  Itadf  had  purchased  at  the  fore- 
dosnre  sale,  It  would  hare  been  protected 
as  an  Innocent  purchaser  of  the  pro[>ert]r. 
notwithstanding  the  usurious  character  of 
the  mortgage  on  which  it  was  being  sold. 
Jordan  v.  Hnmphrey.  81  Minn.  496.  18  N. 
W.  Rep.  400.  And  It  can  make  no  difference 
whether  defendant  bought  at  the  sale,  or 
subsequently  from  Oonska,  who  did  buy  at 
the  sale.  After  tiie  sale,  and  during  the  time 
for  redemption,  Gonska  had  a  conveyable  In- 
terest in  the  land.  Undley  v,  OromUe.  3t 
Minn.  232,  17  N.  W.  Hep.  872.  It  was  this 
interest  In  the  land,  and  not  the  note  and 
mortgage,  which  defendant  tMtigbt  ftom 
Oonska. 

The  aame  resnlt  Is  readied  If  we  lodk  to 
the  McDonald  mor^iage.  We  are  aware  of 
the  doctrine,  of  the  courts  of  New  York  and 
some  other  states,  that  accommodation  pa- 
per in  the  hands  of  the  payee  cannot  be  the 
subject  of  a  sale;  "that,  to  be  the  subject  of 
a  sale,  the  paper  must  have  a  pre-existing 
vitality;"  that,  an  accommodation  note  hav- 
ing In  fact,  as  sgalnst  the  maker,  no  valid- 
ity, and  no  legal  inception,  any  one  who  buys 
It  of  the  payee  takes  the  precise  place  of 
the  payee  in  respect  to  the  defoise  of  usury, 
although  he  purdiases  In  Ignorance  of  its 
true  character,  and  supposing  It  to  be,  as 
it  appears  on  Its  face,  business  paper,  and 
given  for  value;  and  hence  when  such  a  not^ 
is  sold,  even  to  a  bona  fide  purchaser,  at  a 
discount  greater  than  the  legal  rate  of  in- 
terest, the  transaction  la  usurious.  The  same 
courts  hold,  as  do  all  courts,  that,  if  a  party 
buys  of  the  payee  an  accommodation  note 
for  its  face,  he  can  recover  on  it,  and  that 
the  fact  tliat  the  maker  received  no  consid- 
eration win  be  no  defense;  also,  that  after 
paper  has  had  an  Inception,  and  has  become 
live  business  paper,  a  person  may  buy  at 
any  discount  he  can  get  It  for,  without  ren- 
dering the  transaction  usurious.  We  con- 
fess that  these  distinctions  are  oltogetho: 
too  refined  to  commend  themselves  to  our 
Judgment  The  doctrine  of  the  New  York 
courts  virtually  converts  the  purchase  of  a 
note  into  what  the  purchaser  never  intended 
or  supposed  it  to  be,  vis.  a  loan  of  money, 
without  which  there  can  be  no  such  thing 
as  usury. .  Undoubtedly,  if  defendant  had 
purchased  this  note  knowing  that  it  was  ac- 
commodation paper,  and  hence  had  no  vital- 
ity while  still  In  the  hands  of  the  payee,  the 
transaction  would  have  amounted  to  a  loan 
of  money,  upon,  the  promise  of  the  maker. 
Holmes,  to  pay  back  a  sum  that  exceeded 
the  rate  of  interest  which  defendant  might 
legally  exact,  and  hence  would  have  been 
usurious.  Or,  to  state  the  proposition  gen- 
erally, if  no  party,  prior  to  the  purchase, 
could  have  brought  an  action  on  the  note, 
and  the  purchaser  knew  that  fact  when  he 
bought  it  then  he  must  be  taken  to  have 
loaned  the  mon^  to       maker.   Bat  tbe 
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better  rule,  and  the  one  as  we  think  moBt  coa- 
aonant  with  reason  and  Justice,  is  that  If 
the  holder,  at  the  time  he  booght  the  paper, 
not  know  that  It  was  not  already  a  valid 
subsisting  security  in  the  hands  of  the  p^ee, 
there  can  be  no  Intottlon  of  lending  money, 
which  is  of  the  very  essence  of  usury,  and 
he  may  recover  upon  it  of  the  maker.  He 
must  assume  that  the  apparent  relation  of 
the  parties  and  character  of  the  paper  la 
the  real  one.  We  think  the  question  la  al- 
ready covered  by  the  deciaion  of  this  court 
tn  Jackson  v.  Travis,  42  Minn.  438,  44  N. 
W.  Rep.  316,  which  Is  not  distinguishable  In 
priudple  from  the  present  case;  and  in 
this  view  of  the  law  we  are  not  without 
the  support  of  authorl^  elsewhere.  See 
Daniel,  Neg.  Inst  S  752.  and  oans  dtsd. 
Judgment  affirmed. 

VANDEiRBUROH,  J.,  absent,  took  no  part 


WILLIAMS  V.  OBUNDTSEN.  Sheriff. 

<Snpr«ie  Court  oi  Minnesota.  Jane  1,  1893.) 

SHiiHirvs— Jklossx  Recbivbd  "by  Vihtui  or  His 
Orrics"— WHiT  is  —  Attoksbi  ahd  Cliihv— 

ACTBOrtlTT  OF  Atporsby. 

1.  Money  paid  to  a  sheriff  to  redeem  land 
from  a  foreclosure  sale  is  moncr  recelTed  by 
him  "by  virtue  of  his  office,"  within  the  mean- 
ing of  Gen.  St  1S78,  c  8,  I  198,  aa  amended 

in  18S5. 

2.  The  foreclosure  of  a  mort^]^  under  a 
power  of  aaJe  is  not  "a  special  proceediiur/' 
within  the  meaning  of  Geo.  St  1878,  c  88, 
%  8. 

3.  The  mere  employment  of  an  attorn^  to 
foreclose  a  mortgage  does  not  give  him  author- 
ity to  receive  from  the  sheriff  money  paid  aft- 
er foreclosure  to  redeem  the  property  from  a 
•ale  to  the  mortgagee. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Polfc  county; 
Ives,  Judge. 

Statutory  proceedings  by  W.  H.  Williams 
against  Amy  Grundysen,  sheriff,  for  an  al- 
leged failure  to  turn  over  certain  money. 
Defendant  had  judgment,  and  plaintiff  ai>- 
peals.  Affirmed. 

WUte.  Beynolds  &  Stiunldt,  tor  appeUant 
A.  A.  UUler,  for  reapondent, 

MITCHELL,  J.  This  was  a  summary  pro- 
ceeding, under  Oen.  St  1878,  c  8,  i  19S,  as 
amended  by  Laws  188&,  c.  74,  against  the 
sheriff  of  Polk  counQr,  to  compk  him  to  pa; 
over  certain  moneys  received  by  him  by  vlr- 
toe  of  his  otfiee,  together  with  20  per  cent 
<la  mages  and  costs.  The  material  facts  are 
that  the  law  firm  of  White,  Reynolds  & 
Schmidt  of  DuIutlL,  foreclosed  by  advertise- 
ment  for  Williams,  a  resident  of  New  YorlL, 
a  mortgage  on  certain  real  estate  in  Polk 
county,  their  names  appearing  as  hla  attor- 
neys in  the  printed  notice  of  sale,  and  they, 
as  such,  attending  to  the  foreclosure  pro- 
ceedings throughout  At  the  sale  the  prot>- 
ctty  was  bid  off  in  the  name  of  WlUiama, 


the  mortgagee,  to  whom  the  usual  certificate 
was  executed  by  the  sheriff  wbo  conducted 
the  sale.  Just  before  the  expiration  of  one 
year  from  the  date  of  sale,  the  land  was  re- 
deemed, the  redemptioner,  as  authorized  by 
statute,  paying  the  money  to  the  sheriff. 
Thereupon  White,  Reynolds  &  Schmidt  de- 
manded the  money,  as  attorneys  for  WU- 
UanuL  The  sheriff  refused  to  pay  it  over 
unlen  and  tmtU  fbey  produced  an  order 
from  Williams  for  the  money,  or  some  other 
evidence  of  their  authority  from  him  to  re- 
ceive It  This  ttu^  decUned  to  do,  restlns 
their  right  and  authority  to  demand  this  re- 
demption money  upon  thdr  emplt^ment  by 
WUUams  to  foreclose  the  mortgage.  Upon 
the  refnssl  of  the  sheriff  to  oompl?  with 
their  demand,  these  proceedings  were  com- 
menced. We  have  no  doubt  that  lids  money 
was  recdved  by  the  dierlff  "bgr  vlrtne  of  his 
office,"  within  the  meaning  of  the  statute. 
The  amendment  of  1885  was  unquestionably 
passed  to  eorer,  anung  others.  Just  such 
cases.  The  authority  of  Wfajte^  Reynolds  & 
Schmidt  to  demand  and  receive  this  money 
Is  put  on  two  grounds.  Tb»  first  Is  under 
G«i.  St  ISm,  c.  88,  f  9,  iriilch  provides  that 
an  attorney  has  aufliority  "to  receive  mon^ 
claimed  by  his  <dlent  In  an  action  or  special 
proceeding,  during  the  penduicy  thereof,  or 
within  two  years  after  Judgment,  and  upon 
the  paymoit  thereof,  and  not  otherwise,  to 
discharge  the  daim  or  acknowledge  satlsfao- 
tlon  of  the  Judgmmt**  The  wmtentlon  is 
that  the  fMectoeure  of  a  mortgage  under  a 
power  of  sale  is  "a  q^eclal  proceeding,"  with- 
in the  meaning  of  this  statnte.  If  the  phrase 
"spedal  proceecUnflf'  oonid  be  dissected,  and 
lexicographers'  definitions  of  each  word  sepa- 
rately adopted,  it  eotOd  be  made  to  tnclnde 
almost  anything:  But  in  our  statutes,  in 
common  with  all  the  reformed  codes  of  pro- 
cedure, it  has  a  weli-nnderstood  meaning.  It 
Is  a  generic  term  for  all  dvll  remedies  in 
courts  of  Justice  which  are  not  onUnary  ac- 
tions. It  alwf^  has  reforence  to  a  proceed- 
ing In  court  which  may  culminate  In  a  Judg- 
ment; and  it  is  evidently  In  this  sense  in 
whlc^  It  Is  used  in  this  statute.  It  does  not 
Include  a  foreclosure  under  a  power  of  sale, 
which  is  a  proceedli^  wholly  In  pals.  The 
case  therefore  resolves  itself  Into  the  ques- 
tion whether  an  employment  of  an  attorney 
to  foreclose  a  mortgage  in  this  manner  con- 
fers authority  to  receive  the  redemption 
mon^,  where  the  property  Is  subsequently 
redeemed  from  a  sale  to  Ihe  mortgagee. 
This  Is  to  be  determined  by  the  general  rules 
of  the  law  of  principal  and  agent  Of 
course,  authority  to  do  a  particular  thing 
carries  with  it  every  power  necessary  to  ac- 
complish the  object;  In  other  words,  the 
power  to  use  all  appropriate  means  neces- 
sary to  accomplish  the  desired  end.  As  in 
every  other  case,  the  intention  of  the  parties 
is  the  cardinal  test  The  extent  of  the  Im- 
plied authority  depends  on  the  nature  of  the 
business  to  be  transacted;    but  impliad 
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authority  la  ncrer  to  be  extended  b^ond  its 
Intimate  scope.  It  1b  also  a  cardinal  rule  of 
tbe  law  of  agency  that  tbe-agencj  Is  always 
terminated  by  the  accompllBhmeDtof  its  ob- 
ject; when  It  is  created  for  the  pmpose  of  per- 
forming some  specific  act  or  acts,  the  agency 
will  be  terminated  by  the  accomplishment  of 
the  purpose  which  called  It  Into  being.  When 
an  attorney  Is  employed  to  "foreclose"  a  mort- 
gage, we  think  the  common  understanding  Is 
that  this  refers  to  the  proceedings  whidi  cul- 
minate in  the  sale  of  the  property,  and  the 
preparation  and  record  of  the  papers  evi- 
dencing that  sale.  If  it  should  bappen, 
which  it  rarely  does,  that  another  party  buys 
at  the  sale,  we  think  that  the  authority  to 
foreclose  would  fairly  Imply  autbority  to  re- 
ceive the  money  from  the  purchaser.  But  it, 
as  Is  usually  the  case,  the  property  is  bid  in 
by  the  mortgagee,  we  think  that  the  agency 
of  one  employed  to  foreclose  would  have  ac- 
ocunpUshed  Its  ot^ect  and  bn  t«iuinated 
when  the  sale  proceedings  were  completed, 
and  the  proper  .evidences  of  sale  and  muni- 
ments of  title  under  It  were  prepared  or  pro* 
cured;  and  that  a  mere  emidoyment  to  fore- 
close would  not  confer  authority,  in  case  of 
redemption  or  attempted  redemption  from 
tbB  sale,  to  pass  upon  the  validity  or  suf- 
fldency  of  the  redemption,  or  to  collect  the 
redemption  mon^  from  the  sherifC.  Hence 
we  tbink  the  sheriff  had  the  legal  ri^t,  if 
he  Insisted  on  It,  to  require  evidence  of  the 
authority  of  White,  Reynolds  &  Sdhmldt  to 
receive  tbe  mtHiey.  It  la  suggested  that,  In 
any  event,  tbe  court  should  have  in  these 
proceedings,  which  were  Instituted  by  Wil- 
liams liimskt  ordered  tbe  sheriff  to  pay 
over  the  money.  But  we  do  not  think  a 
par^  has  a  right  to  use  these  summary  pro- 
ceedings for  any  such  purpose.  They  were 
designed  to  apply  exchiBively  to  sheriffs  wh<> 
were  previously  in  default  In  the  perform- 
ance of  their  legal  duty.  Order  affirmed. 

VANDERBUBOH.  X,  absent,  took  no  part 


STATE  V.  BANNOCK. 
{Sni^enw  Court  of  Mlnoesota.  June  6,  1888.) 
Lahcbnt— Trial  ht  Jort— Waivbb. 

1,  One  aecnsed  in  the  mnnidnal  coart  of 
the  city  of  Duluth  of  a  criminal  offense  wltldn 
the  jurimlistion  of  JuntlceB  of  the  peace  may 
waive  the  right  of  trial  by  Jury. 

2.  The  riRht,  having  be«i  waived,  cannot 
be  recalled  at  will. 

(Syllabns  by  the  Court) 

Case  certified  from  municipal  court  of 
Duluth. 

Frank  O.  Banno(ft  was  convicted  of  lar- 
ceny, and  the  case  was  certified  to  the  su- 
preme court  for  the  determination  of  ques- 
Itons  of  law  on  the  facts.  Affirmed. 

Henry  F.  Greene,  H.  W.  Obllds,  Atty.  Oen., 
and  Geo.  B.  Edgerton,  Asst  Atty.  Oen.,  for 
the  State.  Edson,  Ddson  &  Campbell,  for 
defendant 


DICKINSON,  J.  In  tbe  municipal  court 
of  the  city  of  Duluth  tbe  defendant  was 
accused  of  the  crime  of  larceny  of  tbe  grade 
of  a  misdemeanor.  He  interposed  a  plea  d 
not  guilty,  and  waived  a  trial  by  Jury.  The 
cause  was  then  adjourned  to  a  subseqnrat 
day,  at  which  time  tbe  defendant  asked 
leave  to  withdraw  his  waiver  of  a  trial  by 
Jury,  and  be  then  demanded  a  Jury  trial 
This  was  refused;  the  Judge  proceeded  to 
a  trial  without  a  Jury;  the  defraidant  was 
found  guilty,  and  a  fine  of  $25  and  oosts 
was  imposed.  Tbe  case  Is  certified  to  this 
court,  under  the  statute,  for  our  opinion 
upon  the  questions  (1)  wbethor  the  de- 
fendant could  effectually  waive  his  ri^t 
to  a  iury  trial,  and  (2)  whether,  having  de- 
clared such  waiver,  he  could  aAerwards  re- 
voke it  and  demand  a  trial  by  Jury. 

1.  The  reasons  upon  which  onr  decision  In 
State  V.  Woodllng,  <Mlnn.)  54  N.  W.  Bep. 
IOCS,  was  founded,  are  dedalve  of  the  first 
of  tbe  questions  above  stated,  b  that  esse 
it  was  considered,  with  respect  to  offenses 
within  tbe  Jiuladlction  of  Justices  of  tbe 
peace,  that  tbe  constitution  does  not  require 
that  trials  shall  be  by  Jury;  that  If  the  ac- 
cused cannot  effectually  waive  bis  ri^t  of 
trial  by  Jury,  it  is  only  because  public  pol- 
1(7  forUds  it;  and  that  puUlc  pollcgr  does 
not  ftMTbld  this,  as  respects  sndi  offenses. 
The  statute,  long  In  force,  ezpready  author- 
izing the  accused  in  a  Justtce's  court  to 
waive  a  trial  by  Jury,  was  considered  as 
strongly  expressive  of  what  Is  public  policy 
as  to  this  matter.  We  h^  that  one  ac- 
cused, In. the  municipal  court  of  Minneapolis, 
of  on  offense  within  the  Jurisdiction  at  a 
Justice  of  the  peace,  might  vralve  Us  right 
to  trial  by  Jury.  The  same  reasons  con- 
trol the  ded^on  of  tbis  case.  The  defoiae 
charged  was  within  tbe  Jurisdiction  of  Jus- 
tices of  the  peace.  If  the  trial  had  been  hi 
such  a  court  there  could  have  been  no  doubt 
that  the  right  ml^t  be  waived.  The  mu- 
nicipal court  was  by  biw  Invested  with  the 
same  Jurisdiction,  In  criminal  matters,  as 
that  belonging  to  Justices  of  the  peace.  Sp. 
Laws  1891,  p.  596,  o.  63, 1 1.  subda  8.  9.  We 
deem  It  unimportant  that  elsewhere  (sec- 
tion 40  of  the  same  law)  ft  Is  provided  that 
trial  Jury  in  tbls  court  shall  be  "con- 
ducted" as  In  the  district  courts,  and  that 
all  laws  of  a  general  nature  applicatde  to 
Jury  trials  In  the  district  conrt  shall  apply 
to  this  court  except  as  otherwise  provided. 
Indeed,  If  this  prosecntitm  had  been  1^  In- 
dictment In  the  district  court  we  think  that 
the  accused  might  have  waived  bis  rif^t 
of  trial  by  jury.  Tn  view  of  the  reasons 
above  referred  to,  It  can  make  no  dlffeiimoe 
whether  the  trial  is  In  a  Justice's  court  or 
In  some  othor  conrt  having  Jurisdiction. 

2.  The  rl^t  of  trial  by  Jury  having  been 
volimtarUy  rtifnqulshed,  the  accused  had  ao 
power  to  revoke  his  waiver,  and  denmnd  a 
trial  by  jury.  It  would  be  a  self-ctmtradle- 
tton  to  soy  that  the  right  once  cxprosilr 
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and  effecttuill7  walTed  by  the  defendant, 
oonld  be  recalled  at  hla  mere  wUL  The 
right  to  thus  revoke  Is  Inconsistent  wiUi  the 
essential  nature  of  a  waiver. 
Judgment  affirmed. 

VANDEBBUBQH,  J.,  absent 


OASPBR  H  al.  T.  HEIMBACH. 

(Snpreme  Conrt  of  Minnesota.  Jane  6,  1S93.) 

CoxTHACT  or  Bale— ConsTKDCTtox  -DsLnnntT— 
pAHOL  Etidbnce — Waivbr. 

1.  A  written  contract  for  the  sale  of  torrn 
"boomed  and  delivered  to  ta|^  constraed,  in 
GoonectioQ  with  the  evidence,  as  meaning  that 
the  seller  was  to  inclose  the  loss  in  a  Doom, 
ao  that  a  tufr  coald  fasten  to  them  and  tow 
them  awaj. 

'2.  A  coDtemporaneons  oral  airreement  to 
Inclose  the  loss  within  a  boom,  and  fasten  the 
two  separate  ends  of  the  boom  to  the  Rhore. 
kfJtl  incompetent,  as  being  at  variance  with  the 
written  ajcreement. 

3.  A  party  excepting  to  the  admlsrion  of 
objectionable  evidence  does  not  waive  bis  ex- 
ception by  snbsequently  moving  that  the  evi- 
dence be  stricken  ont,  if  such  motion  be  not 
Cranted. 

(Syllabos  by  the  Conrt.) 

Apifcal  from  district  conrt,  St.  lionls  coun- 
ty; Ensign,  Judge. 

Action  by  Charles  Unsper  and  others 
against  W.  P.  Ueimbach.  Plaintiffs  had 
Judgment,  and  defendant  appeals.  Reversed. 

White,  Bcynolds  &  Scbuldt,  for  appellant 
Cotton  &  Dlbdl,  for  respondents. 

DICKINSON,  J.  These  parties  entered 
Into  a  written  contract  for  the  sole,  by  the 
plalntiiTs  to  the  defendant  of  a  quantity  of 
saw  logs  "boomed  and  delivered  to  tug." 
Tlie  purcluiser  was  to  furnish  the  sellers 
with  chains  necessary  to  boom  them.  The 
Itogs  were  on  or  at  an  Island  In  the  St  Louis 
river.  The  plnlntifrs  inclosed  the  logs  Id  a 
boom,  the  two  ends  of  which  were  fastened 
to  the  Island,  so  that  the  boom  did  not  com- 
pletely surround  the  logs.  While  the  logs 
were  In  this  situation  the  boom  broke,  under 
circumstances  concerning  which  the  evidence 
was  coutlicting,  and  many  of  tlic  logs  were 
lost.  The  controversy  In  this  action  la  as 
to  which  party  should  bear  the  loss;  and 
that  depends  upon  the  question  whether  tlie 
plaintifTs  had  done  all  that  was  required  of 
them  nnder  the  contract;  whether  they  were 
stiU  in  possession  and  control  of  the  logs,  or 
wlietber  the  same  lind  been  delivered  to,  and 
wore  under  the  control  of,  the  defendant. 
The  evidence  on  the  part  of  the  plaintiffs, 
aa  well  as  on  the  part  of  the  defendant 
showed,  and  without  contradiction,  that  as 
applied  In  business  of  this  kind,  the  language 
of  the  contract  "boomed  and  delivered  to 
tug."  dgniUes  that  the  logs  are  to  be  com- 
pletely Inclosed  in  a  boora.  so  that  a  tug  can 
fast^  to  them  and  tow  them  away;  and 
even  without  such  evidence  this  would  seem 
to  be  the  meaning  of  that  language  of  the 
ootttract   At  the  trial  one  of  the  plalntllEs 


was  allowed  to  testify  to  a  conversation  be- 
tween themselves  and  the  defendant  at  or 
prior  to  the  making  of  the^wrltt^  contract 
as  follows:  "We  said  we  would  s^  tne 
logs  right  to  him  on  the  spot  where  they  lay, 
but  we  would  take  no  more  responsibility 
after  he  had  bought  them.  We  would  put 
in  tlie  chaint,  and  tu  t/iem  to  Ua  thore;  and 
that  i$  tJu  way  1M  uanted  io  them. 
•  •  •  He  said,  ' AU  right,  1  wiU  take—'" 
At  this  point  the  witness  was  interrupted 
by  a  motion  on  the  part  of  the  defendant  to 
strike  out  the  evidence,  and  the  sentence 
wus  not  completed;  but  the  witness  had 
stated  so  much  that  the  Jury  would  prolmbly 
understand  the  testimony  as  indicating  that 
the  defendant  accepted  the  terms  thus  pro- 
posed. All  this  evidence  was  properly  ob- 
jected to.  for  the  reason  that  it  was  at  vari- 
ance with  the  written  contract  The  objec- 
tion was  well  founded.  Particularly  that  part 
of  this  evidence  which  we  have  put  in  ital- 
ics went  to  vary  the  written  agreement  of 
the  plaintltCs  that  the  logs  should  t>e  "boom- 
ed and  delivered  to  tug."  The  obvious  pur- 
pose and  tendency  of  the  testimony  was  to 
show  that  the  plaintiffs'  undertaking  was 
only  to  do  what  th^  had  done,— Inclose  the 
logs  within  a  boom,  the  two  separate  ends 
of  which  sliould  be  fastened  to  the  shor& 
The  written  contract  expressed  a  different 
obligation.  The  contention  that  this  error 
was  waived  or  cured  by  the  motion  of  the 
defendant  that  the  evidence  be  stricken  out 
and  by  the  ruling  of  the  court  thereon,  can- 
not prevail.  The  court  did  not  strike  out 
the  objectionable  testimony.  The  most  that 
can  be  said  in  supiwrt  of  the  respondents  In 
this  particular  is  that  the  court  left  It  en- 
tirely uncertain  whether  any  of  the  testi- 
mony was  stricken  out  and  what  If  any, 
was  thus  excluded.  The  exception  to  the 
reception  of  the  evidence  was  well  taken. 
It  may  be  assumed  that  by  moving  to  have 
the  e^dence  stricken  out  the  defendant  con- 
sented to  that  mode  of  remedying  the  «Tor, 
so  that  If  his  motion  liad  been  granted,  the 
defendant  would  have  been  deemed  to  have 
waived  his  previous  exception;  but  as  tliat 
remedy  was  not  granted,  he  cannot  be  Biq>- 
posed  to  bare  rellnqtilshed  bis  oc^tlon  to 
the  admission  of  the  evidence,  even 
he  did  not  except  to  the  ruling  of  the  court 
on  hla  motion.  Our  condnslon  is  not  affect- 
ed by  the  fact  that  when  the  defendant  was 
about  to  send  to  luive  the  logs  taken  down 
the  river,  be  conduded  to  dispense  with  tiie 
use  of  a  tug,  and  to  employ  men  to  float  the 
logs,  within  the  hicloslng  boom,  down  the 
river.  There  does  not  appear  to  have  been 
any  modification  ot  the  conditions  of  the 
written  contract  as  to  the  manner  In  which 
the  phiintlflb  should  boom  the  logs  for  de- 
livery; at  least  It  Is  not  dear  that  there  was 
any  modification  or  waiver  of  the  agreement 
in  this  particular.  Order  reversed. 

VANDBRBUBUH,  J.,  absent 
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ORMB  T.  HAGKUBIN. 
{Supreme  Court  of  Minnesota.  June  6,  1893.) 
Contract— CoxsTHucTi  OS  — Evi  dence. 

1.  A  contract  br  the  defendant,  upon  whom 
rested  no  other  obligation  than  that  expresBed, 
"to  at  once  proceed  to  procure,  and  use  all  rea- 
sonable efforts  to  procure,"  from  a  specified  per-' 
■on,  a  release  of  her  interest  Id  certain  land, 
oonstrned  as  not  an  absolute  andertaldng  to 
procure  the  release,  but  only  to  make  reason- 
able effort  to  do  so. 

2.  Evidence  hdd  sufficient  to  show  that  this 
doty  had  been  performed. 

(Srllabns  by  the  Court.) 

Appeal  from  dletrtct  court,  BanuMiy  county; 
KeUy,  Judge. 

Action  on  a  contract  by  George  H.  Orme 
against  Charles  C.  Maclntbln.  Defendant 
had  Jndsment,  and  plaintiff  appeala.  Af- 
firmed. 

Morphy,  Gilbert  &  Morphy,  for  appellant 
Alfred  S.  Hall,  for  respondent 

DICKINSON,  J.  In  1881  the  defendant 
acted  as  an  attorney  In  fact  for  bis  mother, 
Ellen  M.  Madcubin,  In  effectlnf  a  sale  to 
the  plaintiff  of  certain  dty  lots  supposed  to 
be  owned  by  her.  The  sale  was  completed, 
Mrs.  Mackubtn  conveying  to  tiie  plaintiff 
by  warranty  deed;  bnt  at  the  same  time, 
There  appearing  to  be  a  defect  in  the  title, 
the  defendant  entered  into  the  undertaldng 
with  the  plaintiff  vpon  which  this  action  Is 
l>rought  wherein  he  (defendant)  agreed  "to 
at  once  proceed  to  procure,  and  use  all  rea- 
sonable efforts  to  procure,  from  Jane  Milll- 
ben  and  the  heirs  of  Samuel  H.  Wilkin,  a 
release  of  any  and  all  claim  they,  or  either 
them,  have,  or  may  have,"  to  the  lots 
which  were  then  conveyed  to  the  plaintiff. 
Within^  few  weeks  after  that  the  defendant 
did  procure,  and  cause  to  be  placed  on  rec- 
ord, a  qnitdaim  deed  of  the  premises  to  Mrs. 
Madtobin,  the  plaintiff's  grantor,  from  Jane 
Mllllken,  and  others,  who  were  the  heirs  of 
Samuel  J.  Wilkin.  It  appears  that  they  re- 
«lded  In  the  state  of  New  York.  The  pro- 
curing of  tiiia  deed  te  claimed  not  to  have 
constituted  a  pertOrmance  of  the  defendant's 
agreement  because  Jane  MUUken  was  a 
married  woman,  and  ber  husband  did  not 
Jain  in  the  deed. 

Our  view  of  the  construction  of  ttie  con- 
tract Is  In  accordance  wltti  that  of  the  court 
whose  dedsion  la  here  for  review.  The  de- 
fendant did  not  undertake,  absolutely,  to 
proonre  the  ipeclfled  releases,  but  to  'um  alt 
reoionabU  ^orU*  to  do  so.  The  meaning 
of  those  words  la  perfectly  plain  and  cer- 
tain, and  they  determine  the  meaning  of  the 
immediately  preceding  words,  which.  If 
standing  alcme,  wotdd  be  more  imcertaln. 
Read  together,  the  sense  Is  that  the  defmd- 
ant  would  at  once  set  about  procuring  such 
releases,  and  would  use  all  reasonable  ef- 
forts to  accomplish  that  end.  The  language 
whlcb  we  have  Italicized  forbids  couBtming 
the  Instrument  as  expressing  an  absolute  un* 
dertaking  to  proenre  the  releases.  The  court 


fomid  tliat  fbB  defendant  dU  proceed  nt 
(mce  In  tin  noatter*  and  fliat  he  naed  all  rea- 
sooabla  efforts  and  diligence  to  procure  tbv 
desired  releases;  and  in  this  we  deem  the 
oTldence  to  bave  justified  tbe  finding.  It  Is 
urged  that  tiie  defendant  on^t  to  have 
ascertained  tbat  Jane  mnfiffi  waa  marrieo, 
and  so  have  procured  her  husband's  execu- 
ticm  of  the  deed.  It  la  tree  tiiat  the  defend- 
ant canaed  a  deed  to  be  pr^nred  and  seat 
to  New  York  to  be  executed,  In  wblcb  Jane 
MUUken  waa  described  as  a  widow,  and  that 
when  the  deed  was  returned  and  recorded 
the  word  "widow"  had  been  erased.  But 
on  the  other  band,  it  ts  to  be  considered  that 
the  attorneys  who  examined  the  title  for 
the  plaintiff,  and  Qointed  out  the  defect, 
recommending  the  procuring  at  a  deed  from 
Un.  UiUlken,  stated  tbat  Ahe  was  a  widow. 
And  it  seems  that  sndh  was  8iq>po8ed  to  be 
the  case  until  after  her  death.  She  bad  not 
lived  with  her  husband  for  20  years.  The 
ocmtiaot  of  ttw  d^endant  it  will  also  be 
noticed,  spedfled  Jane  MiUUren,  only,  with- 
out mentioning  ber  bosband.  It  waa  at  least 
questlonaUe  whether,  under  these  drcnm- 
stances,  reasonable  diligence  reanlred  the 
defendant  to  make  Inquiry  aa  to  flie  tact 
concerning  whidi  the  plalntUTa  attora^ 
bad  thus  advised  the  defendant  The  court 
ml^t  well  find  that  proper  diligence  had 
been  enrdaed.  After  tbe  death  ol  Mrs. 
MUllken,  and  the  dlscovefy  that  she  was 
not  a  widow  when  the  deed  was  made,  the 
defendant  went  to  New  Toric,  and  endeav- 
ored to  procure  her  surviving  husband  and 
heirs  to  release  their  claims  to  the  eitire 
tract  (10  acres)  of  which  ibese  lots  were  a 
part  The  undiluted  evldmoe  la  that  he 
offered  them  a  reasonable  consideration 
tbfixefbr,  but  tbat  ttiey  reAised.  Tbe  evi- 
dence Justified  tbe  court  In  Its  conclvrfon 
tbe  result  would  have  bem  the  aome  If 
the  defmdant  bad  Bonght  a  rdease  of  these 
lota  (miy.  We  see  no  reason  to  doubt  the 
correctness  of  the  findings  and  conduslon 
of  the  court,  and  the  order  doiylng  a  new 
trial  Is  affirmed. 

VANDBRBURGH,  J.,  did  not  take  port 


ST.  PAUL  ft  D.  R.  00.  V.  VILLAGE  OF 
HINCKLET. 
(Supreme  Oourt  of  Minnesota.    Jane  6,  1883.) 

Advsksb  Possbssios  or  Hiohwat — EvrnEsct 
Facts  found,  considered  as  not  shon'ing 
that  the  exclusive  occupancy  for  15  yean,  by 
a  railroad  for  station  yard  purposes,  of  land  pre- 
viously dedicated  (but  not  used)  as  a  pnuic 
highway,  was  not  adverse  to  the  public,  so  as 
to  have  conferred  title  by  adverse  posseRskn: 
the  court  not  haviuR  fonnd  tliat  such  posict- 
slon  was  adverse.  Mitchell.  J.,  dlasontlag. 

(Syllabus  by  tlie  Court) 

Appeal  from  district  court  Fine  county: 
Crosby,  Judge. 

Acti<m  by  the  St  Paul  &  Dnlntb  Railroai 
(Company  against  tbe  village  oC  Hinckley  for 
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an  tnj  miction.  Def^dant  liad  judgment, 
oud,  from  an  firder  denying  a  new  trial, 
plaintiff  appealB.  Affirmed. 

liOBlc.  Bmm  ft  Hadley^  imd  X  D.  Armstrong, 
tor  appellant.  Kobnt  G.  Sanodexs,  for  re> 
apondent 

DIOKINSON.  J.  By  this  action  the  plalur 
tiff  seeks  to  bare  tbe  defendant  enjoined 
from  opoiing  and  maintaining  a  public  street 
acrow  its  railroad  tracks  and  station  yard. 
The  case  InTolved  an  Issue  of  fact  aa  to 
wbeUier  the  plaintiff  bad,  by  adverse  pos- 
toession  of  the  premises  for  the  period  of 
15  years,  acqoired  a  il^t  to  the  same  to 
the  exclusion  of  the  public  The  plaintiff, 
appealing  from  an  order  daiylng  a  new  trial, 
brings  before  us  for  review  only  the  find- 
ings and  conclusion  of  the  court,  upon  which 
Judgment  was  directed  lor  the  defendant 

It  appears  from  the  flndlnga  of  the  cooit 
that  the  premises  In  question  became  a  high- 
way by  dedication  aa  eariy  as  1872,  bnt  Uutt, 
until  recently,  this  part  of  the  highway  or 
street  bad  not  been  needed  for  putdic  vmot 
and  had  not  been  opened  for  public  traveL 
More  than  15  years  before  the  commence- 
ment of  this  action  the  plalntlfl  bad  entered 
upon  the  part  of  the  street  hen  In  question, 
laid  its  tracks  across  the  same,  consisting 
of  a  main  track  and  two  side  tracks,  which 
it  has  ever  since  maintained  and  operated, 
using  tbese  premises  as  a  port  ct  its  railroad 
yard.  The  court  found  that  this  use  of  the 
land  1^  the  plaintiff  bad  been  such  as  to  ex- 
clude tbe  public  from  the  use  thereof.  We 
understand  title  meaning  of  thie  to  be  that 
tbe  use  ttf  the  railroad  was  of  each  a  nature 
as  to  be  inoompatlUe  with  a  use  of  the  aame 
premises  tif  the  public.  The  court  also  found 
(hat  the  j^lolntlfl  never  bad  any  claim  or 
ccdor  of  title  exoept  such  as  may  arise  from 
tlie  fiicts  found.  The  coaduston  and  ded- 
■ion  of  the  court  was  that  the  piainrtir  was 
not  entitled  to  any  relief  against  the  pro- 
posed (^^enlng  of  the  strtet 

The  contention  of  the  plalntlfl  is  that, 
upiHi  the  facts  found.  Judgment  should  have 
been  directed  in  its  favor,  i^on  the  ground 
that  1^  its  adverse  posaosriton  for  15  years 
the  pnbUo  easement  had  been  extingntabed. 
Adverse  possession  may  have  soch  on  effect, 

I     even  against  tbe  public.  City  at  St  Paul 
V.  Chicago,  M.  ft  St  P.  Ry.  Co.,  45  Uhm.  3S7, 

;?  48  N.  W.  Bep.  17.  It  will,  however,  be  no- 
ticed, and  it  ia  virtually  conceded  on  the 
part  of  the  plaintiff,  that  the  eiquess  flnd- 
'  logs  of  the  court  do  not  embrace  one  of  tbe 
ibicts  always  essential  to  coostltate  title  by 
adverse  possession,  viz.  that  the  posaee- 
slon  was  hostile  or  adverse.  Tbe  court  has 
not  so  found;  but  the  plaintiff  Insists  that 
it  la  necessarily  to  be  Inferred,  from  the 
facts  foimd,  that  the  plaintiff's  possession 
was  hostile,  end  hence  that  the  court  erred 
in  its  C(mcloii<m.  The  plaintiff  would  have 

[i^-  OS,  OB  appeal,  inf«  the  exlstaice  of  tbe  fact 
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r^erred  to;  and  having  thus  siq^plied,  by 
tofereuce,  the  fact  which  Is  necessary  for 
the  plaintiff's  case,  we  are  asked  to  declare 
that  the  conclusion  of  the  court  below  was 
wrong.  This  cannot  be  done.  We  may  ac- 
cept as  correct  tbe  pro[>oalUon  that  from 
the  facta  as  found  by  the  court,  If  those 
were  the  only  facts  ^own  on  a  trial,  the 
InferOBce  of  fact  would  naturally  be  drawn 
that  the  plaintiff's  possession  was  adverse 
to  tbe  public.  But  whether  the  possession 
was  adverse— hostile— Is  a  matter  of  fact 
and  not  of  law.  We  are  aAed  on  appeal  to 
Rupply  1^  Uifferaice  a  fact  whidi  is  essen- 
tial to  the  plalnttfTs  case,  and  without  which 
the  decision  of  the  court  below  was  right 
It  Is  not  for  an  appellate  court  to  do  this, 
(Miller  v.  Ghatterton,  46  Minn.  888,  48  N.  W. 
Ren.  1100;)  and.  even  if  it  were  true  that 
under  any  ctrcnmstances,  we  could  supply 
facts  by  intendment  we  cannot  do  so  in 
this  case,  upon  a  review  of  the  i*v^ivp  only, 
and  without  tbe  evidence.  The  facts  to  is- 
sue, and  upon  whldt  a  Judgment  Is  to  rest 
must  be  established  by  the  evidence  and 
admiarions  of  the  parties  at  the  trial,  and  no 
fact  necessarily  Involved  to  the  Issaea  con 
be  Judicially  determined  In  ignorance  or  dis- 
n:gard  of  the  evidence.  However  natural 
might  be  the  inference  of  faet  that  the 
platottcrs  posaesrion  was  hostile,  if;  uptm 
the  trial,  only  sudt  fiicts  diotild  be  disclosed 
^s  ore  eipressed  in  these  findings  of  the 
court  yet  how  can  we  know  or  aasume  Qiat 
In  the  tifal  of  this  case  the  evidence  was 
not  such  as  to  render  tluit  Inference  double 
fol,  or  even  impossible?  The  facts  found 
are  not  neossaarily,  and  In  their  nature,  in- 
etmslstent  with  the  idalutUra  occnpiancy  hav- 
ing been  to  subordination  to,  and  to  constant 
and  express  recognition  of,  the  right  of  tbe 
pnUic  to  use  die  premises  for  street  pur- 
poses whenevOT  such  use  should  become  nec- 
essary or  e^edlent  If  we  were  to  now  in- 
fer, as  a  fact  tttat  the  poasesdon  waa  ad- 
vme,  our  Inferoice  might  be  directly  con- 
trary to  the  facts  as  shown  by  the  evidence. 
The  flndiugs  before  us  do  not  compel  sudi 
an  Inference.  The  btuilen  of  proof  was  upon 
the  plaintiff.  If  It  does  not  here  show  a  caae 
justifying  relief,  it  must  fall,  and  judgment 
was  rightly  ordered  for  the  defendant  Its 
remedy  for  cui'lng  a  defect  in  the  finding  of 
facts  which  It  had  to  establish  was  by  mo- 
tion in  the  trial  court  for  a  sx>eclfic  finding 
upon  this  issue.  Order  affirmed. 

MITCHBLTi,  J.  I  am  unable  to  concur 
with  the  views  of  my  brethren.  In  my 
o^nion  the  assumption  that  there  might 
have  been  other  facto  eatoblished  by  the  evi- 
dence which  would  modify  toe  effect  of  tbe 
facts  found  Is  wholly  unwarranted.  On  the 
contrary,  I  think  we  are  bound  to  aasume 
that  the  court  found  all  the  material  facto 
which  the  evidence  established.  The  facto 
found  are  to  effect  that  platotiffs  poesessioa 
was  continued,  exclusive,  and  just  as  incom- 
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patlble  wltb  maj  use  of  the  premises  by  the 
public  as  If  they  bad  been  oovered  with 
buildings.  From  these  facts,  In  the  absence 
of  any  other  modifying  or  doing  away  with 
th^r  force,  the  adverse  or  hostile  charac- 
ter of  the  poaaearion  followed  as  a  ooodu- 
slon  or  taif  erence  of  law. 

VANDERBURGH,  did  not  participate 
in  this  decision. 


ATTORNEY  GENERAL  v.  DETROIT 
SUBURBAN  RT.  CO. 
(Sapreme  Cotirt  of  Michigan.    June  16,  1893.) 

Quo  WaMIABTO   AGAINST  COKPORATIOX  —  WhSN 

Lies— ExERdSB  or  Illboal  Fbancbisk. 

The  mere  fiict  that  a  street-railway 
oompany,  whose  existence  is  limited  to  SO  years, 
Is  operating  under  a  grant  of  tbe  "exclusive 
and  perpetual"  right  to  construct  and  operate 
its  road  in  a  street,  ts  not  an  exercise  oi  "any 
franchise  or  privilege  not  conferred  upon  it  hy 
law,"  within  the  meaning  of  How.  St.  §  8646, 
eubd.  6,  providing  that  in  such  case  an  Informa- 
tion In  the  nature  of  a  quo  warranto  may  be 
filed  by  iba  attorn^  goieral  against  any  oor- 
ptmite  body. 

Original  appUcatlon  by  the  attorney  general 
for  leave  to  file  an  information  In  fba  nature 
ot  a  quo  warranto  against  the  Detrcdt  Sub- 
urban Railway  Oompany.  Application  de- 
nied. 

John  J.  Speed  and  C.  A.  Kent,  for  relator. 
Rnssel  &  Campbell,  for  respwdent. 

GRANT,  J.  The  attorney  general  asks 
leave  of  this  court  to  file  an  information  in 
the  nature  of  a  quo  warranto  against  the 
Detroit  Suburban  Railway  Company.  The 
petition  was  filed  March  7,  1S93.  The 
reason  assigned  for  the  petition  Is  that  sold 
railway  company  is  exercising  a  franchise 
and  privilege  not  conferred  by  law.  In  that 
the  permit  given  by  the  township  board  is 
void  upon  its  face,  because  It  purports  to 
grant  an  exclusive  and  perpetual  right  The 
authority  conferred  by  the  township  board 
of  the  township  of  Greenfield  Is  attached  to 
the  petition,  and  reads  as  follows:  "Fran- 
chlse  for  Woodward  Avenue  Street  Railway, 
or  Highland  Park  Road.  At  a  sesrfon  of  the 
township  board  of  Greenfield,  county  of 
Wayne,  and  state  of  Michigan,  held  on  the 
17th  day  of  October,  A.  D.  1885,  at  which  a 
quorum  of  the  board  was  present,  the  follow- 
ing preamble  and  resolution  was  submitted, 
nnd,  after  a  careful  consideration,  was  unani- 
mously adopted:  'Whereas,  Frank  B.  Snow 
and  William  A.  Jackson,  of  Detroit,  Michi- 
gan, contemplate  the  construction  of  a  rail- 
way on  Woodward  avenue,  commencing  at 
the  railroad  crossing,  and  running  thenoe 
northwesterly  along,  upon,  and  adjacent  to 
the  Detroit  and  Birmingham  Flnnk  Road  to 
the  six-mile  stake  on  said  road;  and  where- 
as, the  constnictt(Hi  of  snld  railway  Is  dasraed 
to  be  a  valuable  Improvement  to  the  prop- 
erly alcaig  said  road,  and  to  the  township 


at  Greenfield:  llierefore,  resolved,  that  for 
and  in  consideration  of  the  snm  ot  one  (1> 
dollar  to  the  township  board  In  band  paid 
by  the  said  Frank  E.  Snow  and  William  E- 
Jackson,  the  receipt  whereof  is  hereby  ac- 
knowledged, we,  the  township  board,  here- 
by grant,  convey,  and  qidtclalm  unto  the 
said  Frank  E.  Snow  and  William  E.  Jack- 
son, their  successors  and  assigns,  the  ex<dn- 
rive  and  perpetual  right  and  privll^pe  of  con- 
structing, maintaining,  and  operating  a  rail- 
way for  the  transportation  of  passengers 
along  and  upon  said  road  as  aforesaid,  and 
hereby  authorize  tbe  executlMi  of  an  instra- 
ment  conveying  the  said  right  and  privilege 
to  the  said  Snow  and  Jackson  for  the  per- 
petual use  of  said  roadway  for  tbe  purpose 
of  said  railway,  together  with  the  ri^t  to 
construct  and  operate  all  necessary  switches 
and  appurtenances  thereto  belonging:  pro- 
vided, that  said  railway  shall  be  constructed 
at  least  ten  feet  east  of  the  west  line  of  said 
highway,  and  also  that  said  railway  shall 
at  all  times  maintain  an  open  ditch  or  suita- 
ble drainage  along  said  road  with  all  neces- 
sary sluiceways  and  other  conveniences  for 
the  proper  drainage  of  said  road,  and  the 
property  abutting  tberetHi;  and  provided, 
that  tiie  rate  of  fare  on  said  railway  shall  not 
exceed  five  (5)  cents  for  each  passenger  per 
trip." "  The  authority  conferred  by  statute 
upon  the  township  board  Is  found  in  How. 
St  I  3548,  and  is  as  follows:  "Any  sucb 
company  may  extaid,  construct  use,  and 
maintain  their  road  In  and  along  the  streets 
or  highways  of  any  township,  adjacent  to 
said  dty  or  village,  upon  such  terms  and 
conditions  as  may  be  agreed  upon  by  the 
company  and  the  township  board  <^  the 
township,  which  agreement,  and  the  accept- 
ance by  the  company  of  the  terms  thereof, 
shall  be  recorded  by  the  township  derk  In 
the  records  of  his  township."  The  statute 
authorizing  the  attorney  general  to  file  in- 
formations of  this  character  reada  as  fc^ws: 
"An  Information  in  the  nature  of  a  quo  war- 
ranto may  also  be  filed  by  the  attom^ 
general,  upon  his  own  relation,  or  upon  tbe 
relation  of  any  private  party,  on  leave  grant- 
ed, against  any  corporate  t>ody,  whenever 
such  corporation  shall  (1)  oflFend  against  any 
of  the  provisions  of  the  act  or  acts  creating, 
altering,  or  renewing  such  corporation;  or 
(2)  violate  the  provisions  of  any  law,  by 
which  such  corporation  shall  have  forfeited 
its  charter  by  misuser;  or  (3)  whenever  It 
shall  have  forfeited  Its  privileges  and  fran- 
chises by  nonuser;  or  (4)  whenever  It  shall 
have  done  or  omitted  any  acts  which  amount 
to  a  surrender  of  its  corporate  rights,  privi- 
leges, and  franchises;  or  ^)  whenever  it  ahalV 
exercise  any  franchise  or  privilege  not  con- 
ferred upou  it  by  law.  And  it  shall  be  the 
duty  of  the  attorney  general,  whenever  be 
shall  have  good  reason  to  believe  that  the 
same  can  be  established  by  proof,  to  fUe 
such  information  In  every  case  of  pubBc  In- 
terest, and  also  In  every  other  case  In  wbich 
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satlafactcMy  security  aball  be  i^Ten  to  lii- 
demnUy  the  people  of  this  state  agiUiist  all 
costs  and  expenses  to  be  incurrod  there- 
by." How.  St  I  SMQ. 

Snow  and  Jackson  and  others  orsanlzed 
a  corporation  known  as  the  Highland  Park 
Railway  Gompany,  May  11,  1886,  and  Snow 
and  Jatdcson  then  transferred  all  their  rights 
to  said  company.  This  company  construct- 
ed the  road,  and  operated  it  tUl  February 
1, 1893,  when  it  transferred  all  its  franchises, 
rights,  and  property  to  the  refpondent.  No 
claim  Is  made  that  either  the  Highland  Park 
Railway  Company  or  the  rtspondent  was 
not  duly  organized,  or  that  the  road  was 
not  constructed  in  full  compliance  with  the 
terms  of  the  resolution  of  the  township 
board,  or  that  the  respondent  or  Its  assignor 
has  violated  any  of  the  conditions  thereby 
Imposed.  No  person  living  In  the  locality 
has  made  complaint  The  municipality 
makes  no  objection.  The  sole  contention  of 
counsel  for  the  relator  Is  that  the  case  falls 
within  subdlvi^on  5  of  section  8G46,  above 
quoted,  for  the  reason  that  the  franchise 
conferred  upon  a  l^al  corporation,  In  terms, 
^.\tettdetl  beyond  the  life  of  that  corporation. 
If  the  30  years  had  expired,  a  different  ques- 
tion might  be  presented.  The  ttole  question 
Is  whether  the  petitioner  establishes  a  case 
of  such  public  interest  as  to  justUT  the  in- 
terference of  the  state.  The  stotute  confers 
the  power  upon  the  township  board  to  grant 
Ota  right,  which  may  be  exercised  for  a 
period  of  30  years.  The  respondent  Is  ex- 
erdsiug  that  right  within  the  period  of  Its 
life,  and  after  the  construction  of  Its  plant 
and  road  at  great  expense,  and  the  use  there> 
of  for  nearly  seven  years.  In  Maybury  t. 
GasUght  Co.,  88  Mich.  154,  It  was  sought  to 
deprive  the  corporation  of  its  franchise  for 
violations  of  the  conditions  under  which  the 
fninclilse  was  granted.  The  court  said:  "But 
the  permlsdon  to  lay  these  pipes  does  not 
differ  in  any  respect  from  that  required  for 
laying  railways  over  land,  or  ditches  through 
It  It  Is  not  a  state  ft^ddse,  bat  a  mere 
grant  of  authority,  whldi,  whether  coming 
from  private  owners  or  public  agents,  rests 
in  contract  or  Iteense,  and  in  nothing  elsa 
A  Ttolatton  of  the  contract,  or  an  unauthor- 
ised Intrusion,  must  be  redressed,  as  all  oc^ 
dinary  wrongs  are  redressed,  by  the  usual 
legal  remedies.  It  in  no  way  concerns  the 
state  whether  the  power  is  granted  or  with- 
held, nor  whether  the  corporation  has  or 
has  not  fulfilled  Its  agreemrats.  The  In- 
jured party  has  a  remedy  for  any  grievance, 
but  the  state  Is  no  more  Interested  than  It 
would  be  in  the  question  ^rtiether  or  not  a 
railroad  company  has  lawfully  acquired  its 
right  of  way."  This  cose  was  cited  with  ap- 
proval In  Peoi^  T.  Ft  Wayne  ft  E.  I^.  Oow, 
92  MldL  622.  52  N.  W.  Rep.  1010,  In  which 
It  was  sBld^  "The  tight  being  soch  a  one 
as  tite  common  eoondl  had  a  ri^t  to  grant, 
and  the  common  council  having  assumed  to 
grant  kha  right,  the  cose  pracnted  Is  not 


such  a  one  as  calls  for  Uie  exercise  of  tlio 
Jurisdiction  of  this  court  in  a  public  pn>- 
ceedlng  instituted  by  quo  warranto."  It  Is 
true  that  in  the  present  case  the  question 
relates  to  the  validity  of  the  franchise  or 
privilege  as  granted,  while  in  the  former 
cases  the  forfeiture  of  the  franchises  was  In- 
volved. But  we  do  not  think  that  the  peti- 
tion presents  a  case  of  such  public  interest 
as  to  Justify  the  granting  of  the  application. 
It  is  a  matter  of  local  Interest,  In  which  the 
municipality  and  its  people  are  interested. 
So  long  as  they  are  ccoitent,  we  do  not  think 
the  state  Is  Interested.  AppUcatlon  denied. 
The  other  Justices  concurred. 


V.  ST.  CLAIR  PROBATE  JUDGE. 
(So^me  Court  of  Michigan.  Jane  16,  1S8B.) 
AmaHiSTajLTimf  —  Allo-wascm  ow  Cunts  —  Ks- 

TOPrSL. 

Where  the  heira  Interexted  (□  a 
cedent* I  estate,  before  the  appointment  of  the 
general  administrator,  wlthoat  objection,  par* 
ticipate  in  the  hearing  of  claims  before  the 
jadge  of  probate,  thev  are  estopped  to  question 
the  regularity  of  such  hearing,  or  to  insist  on 
the  appoiutment  of  commissioners  on  claims 
after  the  aivolntment  of  such  administrator. 

Original  proceedings  at  the  relation  of 
William  L.  J&ikB,  administrator  of  the  ea> 
tate  of  Harriet  J.  Comstock,  deceased,  for 
mandamus  to  the  SL  Clair  probate  Judge;. 
Writ  denied. 

P.  H.  PhllllpB,  for  relator.  Qym  A.  B6- 
vey,  for  respondent 

MONTGOUBRT.  3.  Relator  asks  for  a 
writ  of  mandamus  to  compel  the  respondent 
to  proceed  to  appoint  oommlsstonera  on 
dnlms  In  the  estste  of  Harriet  J.  Comstodc, 
deceased.  It  appears  that  an  order  for  the 
hearing  of  claims  before  the  Judge  of  pro- 
bate was  made  tm  Ihe  29th  of  August  1800. 
and  ttiat,  proceeding  under  sodL  order,  the 
creditors  filed  daims  against  said  eatato; 
that  a  hearing  was  had,  and  variooa  claims 
allowed.  This  was  aftor  the  appolntmait 
of  a  special  admlnMrator,  and  before  tike 
g«ieral  administrator  was  appointed.  Tbm 
relator  was  subsequently  appointed  general 
administrator  of  die  estate,  and  made  aih 
plication  to  have  commissioners  appointed 
to  hear  dalms  against  the  catate,  whldi 
was  denied. 

The  relator  contends  that  the  Judge  had 
no  power  to  make  the  order  wfakdi  has 
been  proceeded  under  until  a  general  ad- 
ministrator was  appointed,  and  that  such 
appolntmoit  was  void.  It  may  pertupe 
be  doubted  whether  the  statute  &  How. 
St  I  6853)  is  broad  enough  to  aathorlie  the 
proceedings  taken  ha  this  eaae;  but,  If  It 
be  conceded  that  the  appUcatlai  was  not 
sufficient  to  justify  the  court  in  proceeding 
to  the  allowance  of  all  the  claims  which 
were  considered,  it  Is  very  erldmt  that  the 
more  appropriate  remedy  to  teat  ib»  nllA* 
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tt7  of  tbe  action  vonld  luiTe  twen  appeaL 
But  u  more  coneludTe  anaww  to  tb»  prev- 
ent application,  we  fSilnk,  la  that  It  appears 
tbat  all  parties  to  these  proceedings  hare 
walTed  anr  objection  to  tlie  proceedings,  and 
are  estopped  now  from  invoking  the  remedy 
aoof^t.  It  is  very  evident  tbat  ttie  present 
proceeding  Is  directed  against  the  actlcn  of 
the  probate  court  In  allowing  the  claim  of 
Wflliam  B.  Comstodt  After  the  allowance 
of  Oils  dalm.  one  of  the  three  other  heirs  in- 
terested appealed  to  tlie  drcuit  court  from 
the  order,  and  afterwards,  having  parted 
wtlh  ber  Interest  In  the  estate,  dismissed  her 
appeaL  SubseqaCTtly  the  two  remaining 
hsin  6ou|^t  to  rdnstate  the  appeal,  and  In 
that  ^oceedlng  set  out  "that  such  dalm  of 
appeal  from  the  probate  court  was  taken  by 
the  appellant.  Helm  B.  Coombs,  after  con- 
sulting the  rotors,"  who  were  the  other 
heirs  interested.  See  Comstock  v.  Circuit 
Judge.  (Mich.)  54  N.  W.  Rep.  63S.  The  position 
taken  in  that  proceeding  by  the  parties  In  In- 
terest was  so  inconsistent  with  the  present 
application  as  to  work  an  estoppel  against 
their  right  to  contest  the  action  bore  brought 
in  question.  We  ttilnk  it  very  dear  that,  if 
they  were  the  parties  directly  asking  the  aid 
of  the  court,  they  would  be  concluded  by 
the  judgment  In  that  case.  As  the  admin- 
istrator represents  only  their  Interests  In 
tUs  proceeding,  he  should  also  be  estopped. 
Wells,  Res  Adj.  |  54.  The  writ  should  be 
dented,  with  C(wt8  payable  out  of  the  estate. 
The  other  jnstlcea  concurred. 


DOUBLE]  V.  McQUEBN  et  al.,  Gounty  Sopw- 
vlBors. 

(Supreme  Court  of  Michigan.    Jme  7.  18B8.) 

RSIIOVIX  or  COUHTT  Bbat  — E^BOTIOX— Ca:(VA9S 

OF  Votes — Makdahdb. 

1.  Mandamus  will  not  Issoe  to  compel  a 
county  board  of  mipnvlson  to  reconvene  and 
eanvBu  the  vote  for  removal  of  the  county 
seat,  where  their  return  to  the  petition  alleEea 
that  they  have  not  refused  to  canvass  me 
votes,  but  propose  to  make  a  canvass  on  a  day 
to  which  they  have  adjourned. 

2.  The  answer  of  the  board  of  ■npervisort 
allefred  that  prior  to  the  election  the  board  of 
election  commissioners  printed  and  distributed 
to  the  inspectors  of  electSon  official  ballots  to  l>e 
used  in  votine  for  certain  officers  and  various 
questions,  incmding  the  removal  of  the  county 
•eat;  that  a  great  many  of  said  ballots  were 
east  against  tne  removal  of  the  county  seat: 
that  thereafter  the  election  Inspectors  furnished 
other  dectors  a  diflFerent  ballot  to  be  cast  In  a 
separate  box  on  the  question  of  removal,  and 
that  the  election  inspectors  then  dedded  that 
the  votes  cast  against  the  removal  on  the  offi* 
dal  ballots  were  illegal.  The  answer  further 
asked  that  It  be  taken  as  a  petition  for  an  or- 
der to  show  cause  against  the  inspectors  of 
election  why  tiiey  had  not  returned  the  state, 
ment  of  the  votes  on  the  official  ballots.  Bdd 
that,  as  the  decision  of  the  board  of  saper- 
vlsors  under  How,  SL  $  491,  in  determining  the 
resolt  of  the  canvass  was  conclusive  and  anal, 
and  the  votes  cast  on  the  official  ballot  shouu 
not  be  ezduded,  the  order  to  show  eaoae  against 
the  tuspectws  would  issue. 


Pedtloo  for  mandamus  on  the  nbtStm  of 
ISkomas  Double  against  James  McQueen.  An- 
drew Dickey,  and  William  Murphy,  m  board 
of  county  raperrlscna,  to  compel  them  to  cnn- 
VBBB  a  Tote  for  removal  ot  a  comty  aeat 
KeepondoitB^  answer  petttteoed  tar  an  order 
to  show  cause  against  the  inspectors  of  eiec- 
tlois.  Relator's  petition  denied.  Respond- 
ents' petition  granted. 

T.  8.  Joslin,  J.  B.  Elnnane^  and  O.  B. 
Pleroe»  for  reliiior.  J.  H.  Cobb  and  Kninlc 
Umericc,  for  i-cspondenta. 

LONO,  J.  The  county  of  Montmorency  Is 
composed  of  the  six  townships  of  Albert,  Bri- 
ley.  Hill  roan.  Montmorency,  Rust,  and  Wheat- 
U'Od.  James  McQueen  Is  the  supervisor  of 
the  township  of  Rust,  Dldcey  of  the  town- 
ship of  Montn.oraicyt  and  Murphy  of  tiie 
toTvasbip  of  Tllllman.  February  'M,  1S(KI.  a 
special  meeting  of  the  board  of  ■npervlson 
of  iho  coimty  was  called  for  the  purpose  of 
conHidorlnj;  the  qi^estlom  of  tiie  reoioral  cf 
tbo  county  seal  from  Hlllman  to  iinottier 
puice  noarer  the  center  of  the  county.  A 
resolution  was  passed  by  Hie  board,  directing 
iliac  the  qut-stion  be  submitted  to  the  electotv 
of  the  sevoal  townships  at  tbB  ammal  dec 
tlon  to  Iw  held  on  April  Sd  ftdlowfaig.  T3ds 
notice  was  published,  and  It  is  alleged  by  the 
petltlmi  here  ^t  all  the  proceeding*  rda. 
tiye  to  sulmiltting  the  question  to  the  de<s 
tors  were  regular  and  In  oomidlanoe  with  the 
statute.  The  electors  of  the  dltTerent  town- 
ships voted  by  ballot  upon  the  question,  and 
the  votes  were  certified  by  the  inspectors  of 
Section  to  ttie  connty  deA  wlttiln  10  days. 
On  April  21st  a  meeting  of  the  board  of  eo- 
pervisors  was  called  for  the  purpose  of  can- 
vasting  these  votes.  The  deric  laid  before 
the  board  the  statement  of  votes  as  returned 
by  the  Inspectors.  It  Is  claimed  the  peti- 
tion that  after  tiie  votes  In  Ibe  township  of 
Hlllman  bad  been  canvassed  the  respondents 
refused  to  proceed  further  wltii  the  canvasiL 
The  other  three  snpervtoora  attempted  to 
proceed  with  the  canvass,  and  offered  mo- 
tions and  resolutions  for  tiiat  purpose,  but 
were  unable  to  do  so,  and  thereupon  the 
tKord  adjourned  until  July  6,  1808.  A  maa- 
damua  Is  sAed  to  compel  the  board  to  re- 
convene, and  canvass  the  votes  as  certified 
by  the  Inspectors  of  election  from  the  dif- 
ferent townships,  and  detemdne  and  dedare 
the  result  ot  the  rote,  and  enter  tiie  rcmdt 
upon  Its  record,  and  perform  all  things  rela- 
tive to  the  removal  of  the  county  seat,  as  is 
required  by  section  ^1,  How.  St  An  order 
to  show  cause  was  Issued,  and  the  three  re- 
spondents answer,  admitting  the  calling  of 
the  board  of  snpervisors  upon  the  question, 
of  the  removal  of  ihe  county  seat,  and  the 
submitting  of  that  question  to  the  dectcHB. 
tnit  setting  up  some  Irregularities  In  the  pul»- 
lication  of  the  notice  of  dectloe  and  proofti 
of  pnbllcati(Mi,  claiming  that  such  proofk 
were  never  properly  brou^t  before  the 
board  as  required  by  law.  Th^  admit  tii&t 
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the  board  a^Joumed  until  July  6th,  bat  InaUt 
that  aach  adjournment  was  for  the  pnrpose 
of  caBvasBlng  the  votes  cast  upon  the  qnee- 
tlon,  and  determining  the  remnL  Hie  reoxm 
of  tbe  adjonnunent  of  the  board  Is  stated  In 
the  answer,  sabstantlaUy,  Hiat  prior  to  the 
election  the  board  of  election  commlsdimen 
cunsed  to  be  prepared  and  printed  official 
ballots  to  be  nsed  b7  the  <deetors  at  the  oooo- 
ty  In  Totlnff  at  sadi  election  tor  candidates 
for  the  crfRces  of  justice  of  the  si^reme  court, 
results  of  the  unlTenrity,  circuit  Judge,  and 
county  scbool  oommlnloner,  and  upon  four 
proposed  amendnmits  to  the  cMistltutlon.  as 
£lso  upon  the  qneatlons  <jt  *ralslng  by  bond 
the  sum  of  95.000  for  building  purposes,  and 
of  die  removal  of  the  county  seat  In  accord- 
nnce  with  tlie  terms  of  the  resoludon  adopted 
t)7  the  board  of  Bi]|>errlsors;  that  such  official 
iKiUots  were  properly  distributed  by  the 
lionrd  of  election  commissioners,  and  placed 
in  the  hands  of  tbe  Inspectors  of  election  of 
tbe  different  tonrushlps  before  the  election, 
Slid  were  used  and  voted  by  the  electors  of 
ecch  of  said  townships  at  such  election;  that 
In  tbe  township  of  Albert  there  were  cast 
for  such  candidates  110  votes  for  justice  of 
the  supreme  court,  105  votes  for  regents  of 
the  university,  HO  votes  for  circuit  Judge, 
117  votes  for  snpervleors,  and  for  the  various 
othw  township  offlcers  from  103  to  110  votes. 
Tbe  respondents  state  upon  information  and 
^Uef  that  In  the  township  of  Albert  there 
were  cast  at  such  election,  at  least  80  votes 
against  the  removal  of  the  county  seat;  that 
snch  votes  were  cast  the  electors  properly 
mniUng  such  offl<dal  ballots  In  the  square 
oppodte  the  words:  "A  proposition  to  re- 
move the  comity  seat  to  the  northwest  quar^ 
ter  of  the  southwest  quarter  of  section  12, 
township  30  north,  range  2  east.  No."  That 
most  of  snch  votes  so  cast  against  the  re- 
moval of  the  county  seat  were  voted  by  reel- 
dents  of  the  village  of  Lewiston,  In  such 
towndilp,  and  situate  about  nine  miles  from 
the  polling  place  In  such  township.  That  the 
electots  residing  In  said  village  came  early 
to  said  polling  place,  substantially  tc^tber, 
and  voted  almost  to  a  man.  before  noon  of 
that  day.  That  such  electors  were  Informed 
by  the  Inspectors  of  election  that  th^  were 
to  vote  upon  the  question  of  the  removal  of 
the  county  seat  upon  on  official  ballot  provid- 
ed and  furnished  them  by  the  election  in- 
spectors, but  were  not  Informed  that  It  was 
Intaided  that  they  should  vote  upon  such 
prc^tosltlcm  In  a  separate  ballot  box,  or  In  any 
other  way  than  upon  such  official  ballots. 
That  after  the  electors  from  the  village  of 
Lewlston  had  gone  home^  the  election  In- 
specto»— of  which  the  r^tor  was  one— pro- 
duced a  small  ballot  b<»c,  and  ballots  which 
had  printed  thereon:  "For  the  removal 
of  the  county  seat  Tea."  That  thereupon 
23  riectors  residing  In  the  northeriy  part  ot 
the  township,  who  had  purposely  rtfralned 
ttoa  voting  until  tiiat  time,  under  an  nnda^ 
stinrtlng  with  the  Section  Inspectms^  came 


forward  and  voted  the  tickets  handed  tham 
by  the  Section  IiispectMi^  which  were  placed 
in  the  small  box.  That  the  election  inspect(ns 
thereiqKm  assnmed  to  dsdde  that  tbe  80 
votes  and  more  cast  against  the  removal  <tf 
the  coun^  seat  qpon  the  ofllclal  ballots  w&9 
Illegal,  and  canvassed  and  returned  to  the 
beard  of  supervisors  only  tbe  23  votes  placed 
In  the  small  bcnE»  and  all  of  which  wen  In 
lavor  of  such  removaL  That  these  facts 
w«!«  made  to  appear  to  the  board  of  super- 
visors  by  protests  supported  by  affidavits 
against  the  canvassing  of  the  votes  returned 
by  the  Inspectors  of  electlML  It  further  ap- 
pears by  the  answer  ttiat  while  many  electors 
voted  hi  the  s^Murate  ballot  box,  those  elec- 
tors also  had  an  opp<nrtunlty  to  vote  twice 
upon  the  qnestitm;  that  Is,  once  by  the  offi- 
cial ballot,  and  again  a  s^>arate  ballot 
printed  by  the  electicm  liispectcws.  It  Is  also 
claimed  that  the  same  state  of  facta  existed 
In  the  township  ot  Wheatfleld.  By  the  an- 
swer It  further  spears  that  upon  the  con- 
vening of  the  board  ot  supervisors  they  can- 
vassed those  from  tbe  town^p  of  Hillman. 
and  found  6  votes  cast  for  the  removal  and 
117  against  it.  The  board  thereupon  pro- 
ceeded to  canvass  the  votes  of  the  township 
of  All>ert,  and,  upon  reading  the  protest  and 
affidavits  against  the  canvass  from  that 
township  as  returned  by  the  Inspectors,  they 
suspended  their  canvass,  and  adjourned  until 
the  following  day,  and  thereafter  adjourned 
until  July  5th.  The  respcmdents  contend 
that  the  board  of  supervisors,  convened  for 
the  purpose  of  canvassing  votes  for  the  re- 
moval of  the  county  seat,  is  possessed  of 
greater  powers  than  a  board  of  canvassers 
to  determine  the  result  of  an  election;  that 
they  have  a  right  to  determine  the  result  of 
the  ballots,  and  whether  the  question  of  such 
removal  Is  carried  by  the  vote  of  a  majority 
of  the  electors;  that  such  determination, 
when  made  by  the  board  of  supervisors,  Is 
final,  and  cannot  thereafter  be  questioned 
in  any  court;  that,  being  possessed  of  such 
powers,  the  adjournment  was  had  for  ttie 
purpose  of  ascertaining  by  a  full  investiga- 
tion whether  tbe  official  ballots  In  these  two 
townships  bad  heea  thrown  out  by  the  board 
of  Inq)ectors  of  election;  that  they  intend  to 
meet  and  determine  the  true  result  of  all  the 
votes  cast,  and  to  this  end  the  respondents 
petition  In  their  answer  that  an  order  may 
Issue  directed  to  the  election  inspectors  ot 
the  township  of  Albert,  compelling  them  to 
reconvene  and  recanvass  the  votes  cast  In 
that  town^p  upon  that  question,  and  make 
a  further  return  there<rf. 

Under  the  return  made  by  the  respondents 
— that  they  had  not  refused  to  canvass  the 
votes,  but  propose  to  make  canvass  on  July 
5th,  the  day  to  which  they  have  adjourned— 
there  Is  no  necessity  for  Issuing  tlie  writ 
Undw  a  somewhat  similar  return  In  Belknap 
V.  Board,  <MlCh.)  M  N.  W.  R^.  376,  tbA 
writ  was  dolled.  Counsel  on  the  argument 
of  the  case  In  this  court,  however,  asked  us 
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to  determine  ■oxn«  of  the  other  qowtlons  In- 
TfdTedi,  as  UU7  were  of  greet  public  Impw- 
tance,  and  their  settlement  now  would  save 
the  county  and  reoipondentB  considerable  ex- 
pmae.  The  answer  must  be  talcen  as  true. 
It  sets  up  facts  which.  If  true,  would  change 
the  result  of  the  election.  Upon  the  face  of 
the  returns  made  by  the  inspectors  of  elec- 
tion tbe  majority  of  tiie  voteti  cast  was  in 
&vor  of  the  removal.  By  the  return  made 
by  the  respondents  it  appears  that  the  ma}or^ 
Ity  of  the  votes  actually  cast  was  against  the 
remoraL  The  inspectors  of  election  in  two 
townships  are  charged  with  fraudulently 
omitting  to  make  true  and  correct  returns. 
This  charge  is  made  upon  effldavits  filed 
wltii  the  board  of  sapervisore,  who  now  ask 
that  the  Inspectors  of  election  be  compelled 
to  make  a  return  to  the  facts  set  up  in  the 
■ssww.  The  respondents  desire  that  their 
answer  be  taken  as  a  petition  for  an  order 
to  show  cause  against  tlie  inspectors  of  elec- 
tion of  the  township  of  Albert  why  they  have 
not  returned  the  statement  of  the  rotes  cast 
upon  the  "official  ballot,"  so  called.  The  true 
result  of  the  ballots  of  those  townships  should 
be  ascertained  before  the  board  of  supervis- 
ors should  be  compelled  to  determine  what 
the  total  vote  of  the  county  on  that  question 
is.  The  decision  of  the  board  of  supervisors 
under  the  statute  (How.  St  6  491)  In  deter- 
mining and  entering  upon  their  records  tbe 
result  of  their  canvass  of  the  votes  cast  at 
an  electi<m '  regularly  held  is  couclnslve  for 
all  purposes,  and  leaves  no  question  op^  to 
contest  afterwards,  and  the  removal  could 
not  thereafter  be  defeated  In  the  courts  by  a 
showing  that  It  was  carried  by  an  omission 
to  return  all  the  votes  cast  against  such  re- 
moval. Attorney  General  T.  Supervisors  of 
Lake  Co.,  83  Mich.  289;  People  v.  Su- 
pervisors of  Benzie  Co.,  34  Mich.  211; 
People  T.  Treasurer  of  Benzie  C!o.,  41 
MldL  6;  Hipp  V.  Board,  G2  Mich.  456,  29 
N.  W.  Rep.  T7;  Attorney  General  v.  Board 
of  Oouvassers,  64  Mich.  612,  31  N.  W.  Rep. 
S39.  In  Hipp  V.  Board,  snpra,  it  was  said 
by  Mr.  Justice  Campbell:  "The  constitu- 
tion has  not  empowered  this  court  to  settle 
controversies  not  judicial,  which  are  very 
wisely  left  to  the  proper  local  and  repre- 
sentative agencies  of  the  people."  The  stat- 
ute authorizing  the  board  of  supervisors  to 
canvass  the  votes  and  declare  the  result  pro- 
vides that  when  the  result  is  ascertained  by 
the  boflrd  and  entered  upon  their  records,  if 
it  is  In  favor  of  the  removal,  they  shall  pro- 
vide for  such  removal  within  one  year,  and 
the  place  so  designated  shall  continue  the 
cotmty  seat  of  said  county  for  all  -purposes 
whatsoever.  It  Is  evident  from  the  language 
of  this  statute  that  the  supervisors  alone  ore 
to  determine  the  final  result  of  the  vote.  For 
the  purpose  of  this  determination  they  liave 
the  ri^t  to  know  what  the  will  of  the  people 
Is  as  expressed  at  the  polls.  The  rotes  cast 
upm  the  (^cial  ballot  in  the  form  thereon 
printed  should  not  be  excluded  by  the  in- 


spectors of  tSeCdoa.  The  voters  of  that 
township  cannot  be  thus  disfranchised.  The 
answer  herein  will  be  treated  as  a  petition, 
and  an  order  to  show  canse  will  Issnc,  ac- 
cording to  tbe  prayer  In  the  answer,  aipilurt 
the  inspectors  of  election  of  the  towndilp  of 
Albert,  and  also  against  the  Inspectors  oC 
election  of  the  town^ip  ot  Wheatfldd.  The 
other  Justices  c<mcurred. 


RANEANS  T.  OTTAWA  GIBOUIT  JUDGB. 

(Supreme  Court  of  Michigan.  June  14,  1888.) 

Maxdauds— Fbbhatuks  DBrAUi.1;. 

Where  plaintiff,  a  nonresident,  mve  se- 
curity for  costs  on  an  order  therefor  made  on 
application  by  defendant,  an  entry  of  defanit 
ai^st  defendant  for  failure  to  plead  on  the 
same  day  that  sacnrity  was  filed  was  prems- 
tnre,  and  mandamna  inU  lie  to  set  It  aside. 

Application  by  Oerrit  Rankans  for  man- 
damna to  comp^  the  drcnlt  Judge  Ottawa 
ccnnty  to  set  aidde  a  default  oitered  against 
relator,  and  a  judgment  entered  tltereon. 
Mandamus  granted. 

Farr  &  Sonle,  for  relator.  Waltw  X.  Ullle^ 
for  reqKmdent 

PER  CURIAM.  Where  plalntifl^  a  non- 
resident, gave  security  for  costs  upon  an 
dw  therefor  made  tip  on  applicatloa  by  de- 
fmdant,  defendant's  default  for  not  pleading, 
entered  up(m  the  ^ame  day  that  security  was 
filed,  was  prematurely  entered.  Writ  of  man- 
damus requiring  the  vacating  of  the  Jndg^ 
ment  and  setting  aside  ot  defanit  granted. 


FRENCH  T.  STATE. 
(Soprems  Coort  of  Wisoonain.  May  28,  1803.) 
Cbihikal  Law— JtixT  — iNSAiriTT  op  AccusaD  — 
Prbsencb  DoRixo  Tbial— Rbcokd. 

1.  Under  Laws  1883,  c  16^  providing  that 
if,  npoo  tbe  preliminarv  trial  of  a  special  Issne 
of  insanity,  the  jury  shall  be  unable  to  agree, 
the  court  shall  discharge  them  from  tbe  fur- 
ther considvation  of  such  issue,"  and,  unless 
tbe  plea  of  insanity  be  withdrawn,  "forthwith 
order  the  trial  upon  the  plea  of  not  guilty  to 

{iroceed.  and  the  question  of  Insanity  InvcMTcd 
n  such  special  bsue  shall  be  tried  end  deter- 
mined by  tbe  Jnir  with  the  plea  of  not  guilty.** 
where  the  jury  disagrees,  it  is  error  to  order  tbe 
trial  upon  tbe  pleas  of  not  guilty  and  insanity 
to  proceed  before  tbe  same  Jury,  because  »uA 
jury  is  not  impartial,  and  defeadant  is  deprived 
of  his  right  to  have  the  jury  spedaUr  impan- 
eled to  try  him  for  the  crime  charged,  and  is 
denied  his  right  of  challenge. 

2.  It  being  the  constitutional  right  of  one 
accused  of  crime  to  be  presrat  during  the  trial 
and  to  confront  the  witnesses  against  him,  a 
conviction  of  murder  will  be  set  aside  where 
ndther  the  minutes  of  the  elwk  nor  the  record 
shows  that  the  accnsed  was  present  when  the 
verdict  was  rendered  and  sentence  pronounced 
against  him,  or  that  he  was  asked  by  the  coort 
if  be  had  anytidns  to  say  why  sentence  shoold 
not  be  pronounced  against  him. 

Error  to  circuit  coort,  Adiland  comity;  J- 
K.  Parish,  Judge, 
^milam  Q.  Frem^  was  convicted  of  raoT' 
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der,  and  be  pnnwatai  a  wilt  of  enor.  Be* 
versed. 

Charles  N.  Qr^orj  and  George  T.  Mer- 
rll,  for  plaintiff  In  error,  dted,  in  bebaU 
of  the  propoBltlon  that  the  record  must 
show  that  the  prisoner  was  present  at  the 
trial,  and  asked  before  aentraiee  whether 
he  had  anything  to  say  why  sentence  gnonld 
not  be  prononnced  against  him,  the  fol- 
lowing: Whflrt.  Grim.  PI.  &  Pr.  (9th  Ed.) 
$S  540,  546,  648;  1  Blah.  Crlm.  Proc.  (3d 
Bd.)  I  135S;  Xtangherty  t.  Com.,  68  Pa. 
St  S86;  Prlne  t.  Com.,  18  Pa.  St  103; 
Hotdnr  T.  Com.,  18  Grat  763;  Dyson  v. 
State.  26  HlsB.  362;  RoUs  t.  State,  C2  Miss. 
affl;  Beatdon  t.  SUte,  44  Ark.  331;  Smith 
T.  People,  8  Cola  457,  8  Pac.  Rep.  920; 
State  T.  Schoenwald,  31  Mo.  147;  State  t. 
Johnson,  35  La.  Ann.  208;  State  r.  Jones, 
61  Mo.  232;  Shapoonmash  t.  U.  S.,  1  Wash. 
T.  188;  Lovett  r.  State,  (Fla.)  11  South.  Rep. 
172;  Chit  Crlm.  Law,  •414;  State  v.  Buck- 
ner,  25  Mo.  167;  State  r.  Braunschweig,  36 
Mo.  397;  State  T.  Mathews,  20  Mo.  55;  State 
r.  Cross,  27  Mo.  882;  People  v.  Perkins,  1 
Wend.  91;  Clark  t.  State,  4  Humph.  254; 
Andrews  t.  State,  2  Sneed,  650;  Scagga  t. 
State,  8  Smedes  &  M.  722;  Hopt  t.  People, 
110  U.  S.  674.  4  Sup.  Ot  Rep.  202;  Sylvester 
T.  State,  71  Ala.  17;  State  t.  Greer,  22  W. 
Va.  800;  HIU  v.  State,  17  Wis.  675;  Ander- 
son T.  State,  3  Pin.  367;  Snsse  t.  State,  68 
Wis.  530,  32  N.  W.  Rep.  849;  Douglass  v. 
State,  3  Wis.  820;  Davis  v.  State,  38  Wis. 
487;  Cora.  V.  Andrews.  3  Mass.  126;  Blgga 
T.  Uoyd,  (Cal.)  11  Paa  Kep.  831;  Peterson 
State,  46  Wis.  5S6. 

J.  L.  O'Connor,  Atty.  Gen.,  and  X  M,  Clanr 
cy,  Aast  Atty.  Gen.,  In  behalf  of  the  state, 
dted.  per  contra*  the  following:  Hill  t. 
State.  17  Wis.  676;  Barrett  v.  State,  1  Wis. 
150;  Griawold  v.  State,  24  Wis.  145;  Law- 
rence T.  Com.,  30  Grat.  845;  Dodge  v.  People, 
4  Neb.  220;  State  v.  Craton,  6  Ired.  164; 
Kweeden  v.  State,  19  Ark.  205;  Stephens  -t. 
People,  4  Parker.  Crim.  B.  396;  Id.,  19  N.  Y. 
5^;  Schlnner  v.  People.  33  lU.  276;  State 
V.  Wood,  17  Iowa.  18;  Rhodes  v.  State,  23 
Tod.  24;  Jeffries     Ocnn^  12  Allen,  146. 

ORTON.  J.  The  plaintiff  In  eiTor  was 
tried,  convicted,  and  Bentenced  for  the  mur- 
der of  Gavin  M.  Steel,  on  the  6th  day  of 
Uardi,  1891.  A  motion  in  arrest  of  judg- 
ment and  a  motion  for  a  new  trial  were 
overruled.  The  case  comes  before  this  court 
on  writ  of  error;  and  a  great  many  errors 
ure  assigned  for  the  reversal  of  the  Judg- 
ment The  flrat  two  errors  assigned  and 
urged  by  the  learned  counsel  of  the  plaintiff 
In  error  appear  by  the  record,  and  are  of 
the  gravest  Importance  and  material,  and  In 
our  oi^on  are  fatal  to  the  conviction.  It 
is  necessary  to  consider  only  these,  as  a  new 
trial  must  be  had  In  the  case;  and  the  other 
errors  assigned,  of  less  importance  and  not 
80  clearly  apiHirent,  may  not  again  occur. 


1.  The  prisoner  was  compelled  to  be  tried 
before  the  same  jury  that  had  heard  and  con- 
sidered the  evidence  on  the  special  issue 
of  Insanity,  and  had  been  unable  to  agree, 
and  had  been  discharged  from  further  con- 
sideration of  such  special  issue  as  such.  The 
provisions  of  the  Revised  Statutes  on  this 
subject  were  such  that,  if  the  Jury  impaneled 
to  try  such  fecial  Issue  of  Insanity  foiled  to 
agree,  the  court  could  dischai^  them,  and 
Impanel  another  Jury  to  try  the  same,  and 
so  on  until  there  ^ould  be  an  agreement  and 
verdict  as  In  other  coses.  To  remedy  what 
was  supposed  to  be  an  omission  or  defect, 
diapter  104,  hawa  1883,  was  enacted,  as  fol- 
lows; "If  the  Jury  shall  be  unable  to  agree 
upon  a  verdict  on  tbe  trial  of  such  special 
issue,  the  court  sliail,  for  that  reason,  dis- 
charge them  from  the  further  consideration 
of  such  special  Issue  aa  such,  and,  unless 
such  special  plea  be  withdrawn  by  such  ac- 
cused i>er8on  or  counsel  In  his  behalf,  the 
court  shall  forthwith  order  the  trial  npcm 
the  plea  of  not  guilty  to  proceed,  and  the 
question  of  Insanity  involved  In  such  special 
issue  shall  be  tried  and  determined  by  the 
Jury  with  the  plea  of  not  guilty."  Under 
this  provision  the  drcnlt  court  when  the 
Jury  Impaneled  to  try  sach  q>eetal  issue  of 
the  insanity  of  the  accused  when  he  did  the 
killing  were  unable  to  agree  upon  a  verdict 
ordered  the  trial  upon  the  plea  of  not  gull^ 
to  proceed  before  the  same  jury.  This  was 
a  very  grave  error.  Thta  statute  does  not  so 
provide.  If  It  did,  Its  constitutlonsllly  would 
be  at  least  questionable.  Tbe  court  should 
"forthwith  order  the  trial  upon  the  plea  of 
not  gull^  to  proceed**  before  another  Jury, 
to  be  selected.  Impaneled,  and  sworn  to  try 
the  case.  TbJs  ts  consistent  with  the  act  and 
the  prisonerVi  rights.  This  Jury  had  heard 
all  the  evidence  and  arguments,  as  well  as 
the  instructions  of  the  court  on  tbe  Issue  of 
insanil7>  the  question  on  whidi  the  guilt  or 
iniuicence  of  the  accused  depended,  and 
had  deliberated  upon  It  sufficiently  to  know 
that  they  were  unable  to  a^ree,  and  had  dis- 
agreed. The  veiy  fact  of  their  disagreement 
Implies  that  they  had  all  formed  opinions  on 
it.  and  that  tiidr  opinions  did  not  agree. 
Part  of  tbe  Jury  had  formed  An  oirinlon  that 
the  accused  was  Insane,  and  part  fbat  he 
was  not  It  Is  said,  althou^  It  Is  not  mate- 
that  the  Jury  stood  ten  one  way  and 
two  the  other  wfty.  Ttm  same  Issue  of  the 
insanity  of  the  accused  was  stm  undetet^ 
mined,  and  had  to  be  tried  again  with  his 
plea  of  not  guilty.  He  had  the  undoubted 
right  to  have  that  question,  as  well  as  aU 
othera  Involved  In  plea  of  not  gull^,  tried 
by  an  impartlxU  jury.  The  case  stood  pre- 
dsely  as  It  would  if  these  statutes  in  rela- 
tion to  a  special  Issue  of  insanity  had  not 
been  enacted.  The  accused  Is  placed  on 
trial  for  the  crime.  His  Insanity  Is  a  ques- 
tion material  to  the  case.  A  Jury  is  forced 
upon  him  to  try  his  case,  all  of  whom  had 
formed  and  expressed  an  opinion  on  the  ques- 
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tlon  whether  he  was  or  was  not  Insane  when 
he  killed  the  deceased.  Does  the  law  suffer 
or  sanction  such  a  biased,  partial,  and  preju- 
diced jury  for  the  trial  of  one  diarged  with 
the  crime  of  murder?  Any  one  would  say 
that  this  would  be  a  judicial  outrage  upon 
the  legal  and  constitutional  rights  of  the  ac- 
cused. And  yet  this  is  Juat  such  a  case. 
The  accused  has  the  right  to  demand  that  he 
be  tried  before  a  fair  and  impartial  jury. 
Const,  art  1,  8  7,  provides  that  the  accused 
shall  have  "a  speedy  public  trial  before  an 
impartial  Jury."  Besides  this,  the  right  of 
the  accused  to  have  a  Jury  specially  selected 
and  Impaneled  to  try  him  for  the  crime 
charged,  and  his  right  of  challenge,  were 
cut  off  and  denied.  It  is  obvious  and  self- 
evident  that  this  jury  was  an  unlawful  one, 
and  that  the  accused  was  deprived  of  his 
constitutional  right  of  trial  by  jury.  It  has 
been  xiniformly  held,  and  from  early  times 
in  the  history  of  jury  trials  for  crime,  that 
the  grand  jury  that  found  the  indictment,  and 
each  one  of  them,  Is  disqualified  from  sitting 
on  the  petit  jury  to  try  the  accused.  Gates' 
Case,  10  How.  St.  Tr.  1079-1081;  IBish.  Crim. 
Proc.  §  912;  Colledge's  Case,  8  How.  St  Tr. 
588;  Hawk.  P.  O.  bk.  2,  c.  43,  S  27.  Our  own 
statute  disqualifies  the  grand  juror  from  being 
a  potlt  juror  on  the  trial  of  the  case.  Section 
4088,  Rev.  St  "It  is  the  right  of  the  accused, 
who  Is  to  be  tried  by  a  jury,  that  the  first 
opinion  formed  by  the  jurors  shall  be  the  one 
which  results  from  the  evidence  produced 
at  the  trial."  Therefore  the  members  of  the 
grand  jury  that  framed  the  Indictment,  and 
those  who  have  passed  upon  the  question  as 
jorors  In  the  same  case,  are  disqualified  to 
be  jurors  to  try  the  accused.  1  Bish.  Grim. 
Proc.  S  911;  Rice  v.  State,  16  Ind.  298;  Stew- 
art V.  State,  15  Ohio  St  155.  A  juror  on  a 
former  trial  that  resulted  In  a  mistrial  Is  not 
competent  to  serve  on  the  second  trial.  Ed- 
mondson  v.  Wallace,  20  Ga.  600.  And  that  Is 
BO,  even  If  the  case  Is  not  the  same,  If  the  Is- 
sues and  the  defendant  are  the  same.  Garth- 
wait©  T.  Tatum,  21  Ark.  336.  A  juror  who 
has  formed  an  oplnl<ai  on  hearing  all  the 
evidence  In  the  case,  not  then  being  a  Juror, 
Is  disqualified.  Mudi  more  where  the  juror 
has  heard  the  evidence,  ond  formed  an  opin- 
ion once  as  a  Juror  ts  disqoallfled.  Aigent 
T.  Darren,  2  Salk.  64S;  Weeks  t.  Medler,  20 
Kan.  57;  State  t.  Sbeel^,  16  Iowa,  40i; 
Thomp.  &  M.  Jur.  195;  Greenfield  t.  People, 
74  N.  7.  277.  Many  more  authorltleB  are 
dted  to  the  same  principle  In  the  very  excel- 
lent brief  of  the  learned  counsd  of  the  plain- 
tiff in  error.  But,  as  said  before,  it  Is  self- 
evldmt  that  such  a  Jniy  is  not  cnily  disqual- 
ified from  trying  the  accosed  for  the  crime 
charged,  but  to  force  tlie  accused  to  be  tried 
before  such  a  Jury  Is  a  denial  of  his  right  to 
a  Jury  trial,  so  clearly  protected  by  the  con- 
stitution and  the  laws.  If  the  grand  Jnrr 
are  unfit  Jurors  to  try  the  accnsed,  <ni  ttxe 
ground  that  they  have  formed  an  opinlim  in 
tike  case,  and  expressed  It  by  the  indictment 


on  a  mere  ex  parte  examination  of  the  evi- 
dence, much  more  Is  this  Jury,  that  has  heard 
all  the  erid^ce  on  botli  atdes,  and  disagreed 

In  their  opinions. 

2.  It  is  conceded  by  the  learned  attorney 
general  that  neither  the  minutes  of  the  clerk 
nor  the  record  shows  that  the  priswer  was 
present  in  court  when  the  verdict  of  guilty 
was  rendered  against  him  by  the  jury,  or 
that  he  was  present  when  the  sentence  was 
pronounced  against  him,  or  Immediately  be- 
fore, or  that  he  was  asked  by  the  court  If 
he  had  anytlilng  to  say  why  he  should  not  be 
so  sentenced.  The  record  does  not  show 
that  he  was  present  at  any  time  during  the 
trial  for  the  crime,  except  when  he  was 
arraigned  and  pleaded.  It  was  his  consti- 
tutional right,  that  he  may  not  waive,  to  be 
present  during  the  whole  trial,  and  "m^et  the 
witnesses  face  to  face,"  and  "to  be  confronted 
with  the  witnesses  against  him."  Article 
Const  U.  S.;  section  7,  art  1,  State  Const 
,  This  Is  not  only  the  indispensable  rlj^t  of  the 
accused,  but  the  record  must  show  that  he 
enjoyed  that  right,  or  It  does  not  show  that 
be  had  a  legal  and  constitutional  trial.  "In 
felonies,  the  record  must  show  the  defendant 
to  have  been  presrat  at  the  arraignment  and 
testing  of  the  Junuv.  In  capital  cases,  If  not 
in  all  felonies,  the  record  must  show  that  the 
defendant  was  present  at  the  trial,  verdict, 
and  sentence."  Whart.  Crim.  PL  &  Pr.  » 
545-640.  The  crime  of  murder  is  still  a  cap- 
ital crime  In  this  state,  because  so  recently 
followed  by  the  death  praialty.  People  v. 
Perkins,  1  Wend.  01.  In  such  eases  "the 
presence  of  the  prisoner  Is  essential,  and 
where  the  law  requires  It  the  record  must 
show  It"  1  Bish.  Crim.  Proc  S  1353;  Dough- 
erty  v.  Com.,  69  Pa.  St.  286;  Prine  t.  Com., 
18  Pa.  St  103.  This  is  the  rule  as  weU  in 
all  feloides.  Hooker  t.  Com.,  13  Grat  763; 
Dyson  V.  State,  26  Miss.  362;  Rolls  t.  State. 
62  Miss.  391;  Beardon  v.  State,  44  Aric  331; 
Smith  V.  People,  8  Colo.  457,  8  Pac.  Rep. 
920;  State  t.  Johnson.  35  La.  Ann.  208;  State 
T.  Jones,  61  Mo.  232*  ffliapoonmash  t.  TT.  S.. 
1  Wash.  T.  188;  Ix>Tett  t.  State,  (Fla.)  11 
South.  Rep.  172;  Chit.  Crim.  Law,  414;  State 
T.  Budm^r,  25  Mo.  167;  State  T.  Mathews. 
20  Mo.  55;  Clark  r.  State,  4  Humph.  254; 
Andrews  t.  State.  2  Sneed,  550;  Scaggs  v. 
State,  8  Smedes  &  M.  722;  Hopt  v.  Utah, 
110  n.  &  574.  4  Sup.  Ct  Rep.  202;  Sylvester 
T.  State,  71  Ala.  17.  No  presumption  will 
be  Indulged  In  that  the  prisoner  -waM  present 
if  the  records  fiall  to  sihow  It  Donglara  v. 
State,  3  Wis.  820;  Davis  State,  88  Wis. 
487.  This  Is  held  as  to  the  arraignment  of 
Uie  prisoner,  but  his  presence  is  just  as  es- 
sentlaL  In  the  late  case  of  Boll  t.  U.  S.. 
140  U.  8.  118,  11  Sup.  Ot  Rep.  761,  It  is  hcM 
essential  that  the  reoHd  should  show  ttiat 
the  prisoner  was  present,  and  asked  before 
sentence  whether  he  had  anything  to  say 
why  sentence  should  not  be  prononnced 
against  him.  The  chief  Justice  dtes  Bex  r. 
Harris,  l  Ld.  Baym.  267;  2  Hale,  P.  a  401; 
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Oom.  Dig.  "IncUctnient,"  N;  2  Hawk.  P.  C. 
c.  48.  f  22;  Whart  Grim.  PL  &  Pr.  H  049-006; 
MessDer  v.  People,  46  N.  T.  1;  Dougherty  v. 
Com.,  mipra;  1  Blsli.  Grim.  Proc.  H  275, 1293, 
II  nd  other  coses  cited  aboTft.  This  case  Is 
o(  itsdf  the  Mghest  authority  as  to  this 
coastltntlonal  right  of  a  prisoner  in  a  capital 
cjiae.  The  teamed  counsel  of  the  plaintiff 
in  error  has  also  briefed  this  question  very 
ably  and  exhanstiTely,  and  has  made  many 
quotations  of  the  text  of  the  opinions  to 
which  reference  may  be  made.  Many  ot 
the  aboTe  authorities  also  hold  that  no  pre- 
sumptions will  be  Indulged  in  to  supply  the 
record  In  mcb  a  case,  and  that  there  is  no 
waiver  of  the  right  less  than  a  positive  and 
personal  relinquishment  of  it,  and  this  I  un- 
derstand to  be  the  effect  of  our  own  dcd- 
slMia.  The  learned  attorney  general  has  dted 
a  few  cases  that  seem  to  hold  the  other  way, 
but  they  are  certainly  against  the  great 
wet^t  of  authority  In  tliia  country,  as  well 
as  in  England.  These  great  common-law 
rights  have  been  made  conatitntlonal  pro- 
vlslons  In  tiie  various  states,  and  so  made  es- 
sential and  paramount,  and  also  Indispaun- 
ble.  in  trials  for  capital  offenses  and  felonies. 
It  Is  not  too  strict  to  hold  that  In  all  such 
cases  the  accused  must  be  present  In  court 
to  meet  the  witnesses  face  to  face,  and  to 
test  the  }ury.  and  when  the  verdict  Is  ren- 
dered, and  be  asfced  If  he  has  anything  to 
say  why  the  sentmoe  dionld  not  be  pro- 
nounced agataiat  him,  and  to  meet  hla  sen- 
tence, and  also  stUl  more  Important  that  be 
have  a  tilal  *'by  an  Impartial  Jury."  These 
are  great  constitutional  sateguards  against 
oypreasion  and  injustice  that  must  not  be 
abridged  or  compromised. 

The  Judgment  of  the  drcnlt  court  la  re- 
versed, and  the  cause  remanded  for  a  new 
trtnL  The  warden  of  the  state  prison  at 
Waupmi  will  ddlver  the  prisoner  to  the 
sheriff  at  Ashland  eonnty,  to  be  held  In  ens* 
tody  by  htm  mitQ  he  Is  discharged  trom  snch 
custody  according  to  law. 


BHROEDER  v.  WEBSTER. 
(Supreme  Court  of  Iowa.    May  27,  1893.) 

IS8TI(UCTIOX8— PlBAIUNO — ObJBCTIOXS  WaIVKD — 

Altbhatiom  or  Whitteti  iNSTRnvSNTa  —  Bitk- 
DKM  or  pKOor. 

1.  A  defendant  cannot  complain  that  the 
iniitroctions  were  not  sufficiently  full,  wheo  he 
asked  no  inRtructfcns  himself. 

2.  Where  a  demnrrer  to  the  answer  is  over- 
mled.  plaintiff,  by  filing  a  reply,  and  going  to 
trial  on  the  issues  thus  formc<i.  waives  objeo- 
tionB  to  the  overruling  of  the  demurrer. 

3.  A  general  assignmeDt  of  «Tor  directed 
axalnst  a  charge  is  in  vMation  of  Code,  f  3207, 
•od  will  not  be  considered. 

4.  Where  the  record  on  appeal  shows  that 
certain  evidence  offered  on  tbe  trial  was  ob- 
jected to,  but  no  rnling  appears  to  have  been 
made  on  It.  It  will  be  iffesnmed  that  tha  objec- 
tion was  waived. 

&.  Where  defendant  alleges  that  the  note 
•ned  on  had  been  altered  unce  execution  by 
sabstitatiag  tba  wMd  *Wrer"  for  "wder,"  ths 


burden  Is  on  him  to  show  the  alteration,  and  it 
thia  Is  established  the  burden  Is  on  plaintiff  tty 
show  that  the  alteration  was  made  wl^  de> 
fendant's  knowledge  and  consent.  Hagan  v. 
Tnsiimnce  Co..  46  N.  W.  Rep.  1114,  81  lows, 
821,  distinguished.  Robinson  v.  Reed,  46  Iowa, 
22t>.  followed. 

6.  A  charge  that,  if  it  was  found  that  the 
note  had  been  altered  alnce  execution  in  tbe- 
manner  claimed,  then  the  law  presumed  that 
BHCh  alt^tlon  was  made  with  a  fraodolanfe 
purpose,  and  by  the  pnyee  or  plaintiff,  Is  cor- 
rect.   BoUnson  V.  Reed,  lapza.  followed. 

Appeal  from  dlatrict  conrt,  Andnbon  ooon- 
ty;  George  Carson,  Judge. 

Action  on  two  promlSBcny  notes.  From  a 
verdict  for  the  defmdont,  plaintiff  appeahL 

H.  U.  Funk,  John  M.  Origgs,  and  Theo. 
F.  Uyer%  for  appellant  Nash,  Phelps  & 
Oreen,  tor  appdlee. 

EINNE,  J.  1.  Philntlff  sues  on  two  prom- 
issory notes  executed  by  defendant,  and  de- 
livered to  one  Eads  on  the  days  they  re- 
speotively  bear  date.  One  Is  dated  August 
13,  and  the  other  August  15, 1888.  and  plain- 
tiff claims  they  were  Indorsed  by  Eads  to 
him  before  maturity.  Defendant  pleads— 
First,  that  plaintiff  is  not  the  real  owner  of 
the  notes,  and  that  the  snlt  Is  not  prosecuted 
in  the  name  of  the  real  party  in  interest; 
seoond,  that  they  were  obtained  from  the 
defendant  by  Eads  by  means  of  fraod  prac- 
ticed upon  him;  third,  that  there  is  a  fail- 
ure of  consideration;  fourth,  that  the  notes 
have  beea  materially  altered  stnoe  their  ex- 
ecution. 

2.  Complaint  Is  made  because  the  court 
failed  to  instruct  the  Jury  that  there  was  no 
evidence  to  sustain  the  defoidant's  dalni 
that  plaintiff  was  not  the  owner  of  tbe  notes. 
It  la  said  that  they  ^ouM  have  been  bt- 
stmcted  that  under  the  evidence  platetUT 
was  a  bona  fide  purchaser  of  them  before^ 
their  maturity,  for  value,  and  without  no- 
tice of  equities,  if  any,  existing  in  favor  v£ 
tiie  maker.  There  la  nothing  stOd  In  the  In> 
Btmctions  tooOiing  the  ownership  at  the- 
notes  except  in  the  statanent  of  the  Issues,, 
irtiereln  It  is  said  that  dtfendnnt  claims  that 
plaintiff  Is  not  the  real  owner  of  the  notes, 
and  that  the  salt  Is  not  prosecuted  by  tbe 
real  party  In  Interest.  The  Jury  w««  In- 
structed that  It  was  Incnmbent  upon  the> 
defoidant  to  establish  his  claims  by  a  pre- 
ponderance of  Oie  evidence.  As  plaintiff 
asked  no  instmotlons  totiching  this  question, 
he  is  not  in  a  position  to  complain  that 
those  given  were  not  as  foil  as  they  might 
have  been,  since  they  were  correct  as  far 
as  they  went. 

3.  Hhe  plaintiff  demurred  to  the  count  of 
defendant's  answer  wfaldh  pleaded  fraud  Id 
procuring  the  notes.  Tbte  demurrer  was 
based  upon  three  grounds,  and  It  was  sus- 
tained as  to  the  first  gnnmd,  and  overmled 
as  to  tba  seoond  and  third  grounds.  Ilils- 
actlon  of  the  court  is  assigned  as  error. 
Tb»  count  d»nnrred  to  was  tbioi  amended, 
wherenptm  piw«ntiff  demurred  again.  Thla- 
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denmner  wu  orerrnled,  and  fills  roBng  In 
assigned  u  error.  We  need  not  discuss  the 
questlona  thus  raised,  as  plaintiff,  b7  filing  a 
reply  and  going  to  trial  on  the  Issues  thus 
formed,  waived  any  objection  he  might  have 
had  to  the  OTerrallng  of  hla  demurrer.  2 
McGIaln'8  Dig.  p.  316,  i  944;  Cara<m  & 
Rand  Lumber  Co.  t.  Knapp,  Stont  ft  Oo., 
80  Iowa,  619,  46  N.  W.  Hep.  544. 

4.  Error  Is  assigned  because  the  court  snb- 
mltted  the  questions  of  fraud  and  failure  of 
condderaUon  to  the  Jury.  No  particular  in- 
struction Is  pointed  out  as  being  erroneous 
in  this  respect,  but  the  charge  is  generally 
made.  The  asEdgnment  is  too  general.  It 
does  not  comply  with  the  statute  or  rules 
of  this  court,  and  we  cannot  contdder  ques- 
tions thus  raised.  Code,  |  3207.  rule  5L 
BLilr  T.  Madison  Co.,  81  Iowa.  313.  46  N. 
W.  Kep.  1093. 

5.  Error  is  assigned  In  the  overruling  of 
plaintiff's  motion  to  strike  out  certain  testi- 
mony. An  examination  of  the  record  falls 
to  show  any  ruling  on  the  motion,  and  the 
presumption  In  such  a  case  Is  that  the  mo- 
tion was  waived.  Gable  v.  Halner,  (Iowa.) 
40  N.  W.  Hep.  1024;  Rosenthal  v.  BUger, 
(Iowa,)  63  N.  W.  Rep.  255. 

6.  Counsel  Insdst  that  the  court  erred  In 
giving  the  eleventh  divldon  of  his  charge  to 
the  Jury.  By  it  the  Jury  were  told  that  If 
they  found  that  either  or  both  the  notes 
In  suit  had  been  altered  ince  their  execu- 
tion, by  crossing  out  the  word  "ord^*  print- 
ed therein,  and  writing  in  place  thereof  the 
word  "bearer,"  such  an  alteration  would 
be  a  material  one,  "and,  when  found  to  have 
been  so  made,  the  burden  of  proof  Is  on  the 
plaintiff  to  show  that  such  alteration  was 
made  with  the  knowledge  and  consent  of 
the  defendant;  and  if  you  find  that  such  an 
alteration  was  made  in  both  of  said  note* 
after  the  execution  thereof,  and  If  you  fur- 
ther find  that  the  plaintiff  has  failed  to  es- 
tablish by  a  fair  preponderance  of  the  evi- 
dence tSxat  it  was  done  with  the  knowledge 
and  consent  of  this  defendant,  thea  yonr 
verdict  should  be  for  the  defendant,  even 
though  you  also  find  that  plaintiff  bought 
and  paid  for  said  notes  before  they  matured, 
without  knowledge  of  the  equities  existing 
between  the  payee,  Theo.  £]ads,  and  the 
defendant"  It  Is  said  that  this  was  an  In- 
correct statement  of  the  I&w,  and  It  is 
claimed  that  under  the  instruction  the  bur- 
den was  oa  plaintiff  to  estabUab  the  altera- 
tion, and  also  to  diow  that  It  was  made 
with  the  defoidant'a  consent,  We  do  not 
so  understand  the  instruction.  It  clearly  rec- 
ognizes the  fact  that  tbe  burden  ot  prov- 
ing the  alteration  is  on  flie  defoidant.  but. 
whoi  that  is  don^  then  it  la  Incmnbent  <m 
the  plaintiff  to  show  that  the  alteration  was 
made  with  defendant's  consent  One  of  Use 
material  matters  pleaded  by  defendant  was 
the  fact  that  the  notes  had  been  altered 
fdnce  tfa^r  execution  and  dellveiy.  In  the 
third  paragraph  of  the  charge  the  Jury  are 


told  that  the  harden  is  on  the  defendant 
to  establish  the  averments  of  his  answer. 
Under  all  the  InsirucUons  It  la  clear  the 
Jury  could  not  have  understood  that  the 
burdra  was  on  plaintiff  to  show  the  altnu- 
tlon.  Was  the  Instruction  objectionable, 
then,  In  directing  the  Jury  that,  after  the 
defendant  had  established  the  fact  that  the 
notes  were  materially  altered,  the  harden 
was  on  plaintiff  to  show  that  swh  alteration 
was  made  with  defendant's  consent?  In  the 
case  of  Odell  v.  GaUup,  82  Iowa,  253,  17  N. 
W.  Rep.  602,  It  was  simply  held  that  wh«i 
defendant  pleaded  the  alteration  It  was  1d- 
combent  upon  him  to  prove  It  In  Wing  v. 
Stewart  68  Iowa,  13,  25  N.  W.  Rep.  905,  It 
was  held  that  even  if  It  was  the  rule  that 
one  offering  an  instrum^t  of  writing  In  evi- 
dence was  bound '  to  explain  any  apparent 
alteratl<m  In  It  before  Introducing  It  it  was 
not  applicable  under  the  facts  of  the  caae. 
In  Warren  v.  Chickasaw  Ca,  13  Iowa,  588, 
plaintiff  offered  the  instrument  in  evidence, 
to  which  defoidant  objected,  claiming  that 
the  words  "or  t>earer"  had  been  Inserted 
therein  without  his  knowledge  or  consult 
The  court  held  that  the  execution  of  the 
instrument  not  he\ag  denied  under  oath.  It 
was  Incombent  on  the  defendant  to  show 
that  the  alteration  was  made  without  the  de- 
fendant's knowledge  or  consent  Hagan  v. 
Insurance  Co.,  81  Iowa,  S21,  46  N.  W.  Repb 
1114.  was  an  action  on  a  policy  of  Insurance. 
The  plaintiff  offered  his  policy  In  evidence. 
Defendant  objected,  on  the  ground  that  It 
was  apparoit  on  Its  face  that  it  had  been 
changed,  and  hence  the  harden  was  on  plain- 
tiff to  account  fear  the  change  before  he  oonid 
Introduce  the  policy  In  evidence;  also  be- 
cause plaintiff  admitted  the  c^nge  In  his 
reply,  and  had  offered  no  evidence  tending 
to  avoid  It  The  objection  was  overruled. 
Defradant  asked  an  instruction  to  the  effect 
that,  if  the  Jury  found  there  was  ground  for 
suspicion  on  the  face  of  the  Instrument  that 
the  policy  had  been  altered  as  alleged,  then 
the  burden  was  upon  the  party  offering  It 
In  evidence  to  show  when  such  alteration 
took  place,  and  by  whom  It  was  made,  and 
the  Intent  of  It  This  was  reused,  and  the 
court  instructed  the  Jury  that  the  harden 
of  establishing  the  alteration  after  the  deliv- 
ery of  the  policy  was  with  the  d^endant 
It  will  be  observed  ^t  bat  two  questions 
were  tbva  raised:  (1)  Must  the  plaintiff.  In 
a  case  where  It  Is  apparent^m  the  face  of 
the  Instrument  that  It  had  been  changed, 
accoant  for  the  diange  before  be  can  intro- 
duce (he  biBtnunent  In  evidence?  O^Was  It 
incombent  on  plalatlfl,  when  the  face  of 
the  instrument  showed  tiie  diange,  to  show 
when  and  by  whom  such  change  was  made? 
This  court  hrid  ttiat  ordinarily  an  apparent 
alteration  raised  no  presomptloiis  as  to  whm 
the  change  was  made,  and  the  burden  was 
with  the  one  pleading  that  an  altoatlon 
was  made  after  deUveiy  of  an  Instrament, 
and  without  the  maker's  consent,  to  eatab* 
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Usb  snoh  facts.  The  qiiestloiu  In  tbat  caae 
irere  not  like  tliat  presented  in  the  case  at 
bar.  If  they  had  been,  we  cannot  doubt 
tbnX  the  case  of  Kobinson  t.  Reed,  46  Iowa, 
220,  would  have  been  ft^wed.  In  th»  lat- 
tor  case  It  te  expressly  bdd  that,  after  Uie 
alteratlwt  Is  establlabed,  the  law  Imposes 
upon  tlie  plaintiff  tiie  burden  of  sbowlns 
facts  supportinff  the  snffldency  of  the  In- 
dorsement upon  which  the  action  Is  brought 
This  ease  was  not  referred  to  in  the  Hagnn 
Case.  The  case  of  Robinson  t.  Reed  Is  de- 
ddve  of  the  questions  presented  in  the  case 
at  bar,  and  the  Instruction  complained  of  Is 
In  harmony  there  with.  We  beUeve  the  law 
as  herein  announced  Is  correct  Whitmer  t. 
Fire,  10  Mo.  348;  Cochran  t.  Nebeker,  48 
Ind.  459;  Heirlek  t.  Ualln.  23  Wend.  388; 
Smith  T.  McOowan,  3  Barb.  404;  Slmpaon 
T.  DaTls,  119  Mass.  269;  Town  of  Solon  t. 
Bank.  (N.  Y.  App.)  21  N.  E.  Rep.  170;  Cros- 
weU  T.  Labree.  81  Me.  44,  16  AtL  Rep.  331; 
Warder,  BushneU  &  Olessner  Oo.  v.  WUl- 
jjird,  (Minn.)  49  N.  W.  Rep.  300;  Burgwhi  t. 
BIflhop,  01  Pa.  St  336;  Eckert  t.  Louis,  84 
Ind.  90.  ' 

7.  Objection  Is  made  to  the  twelfth  para- 
trmph  of  the  charge  given  to  the  jury.  In 
it  the  court  in  effect,  told  the  Jury  that. 
If  they  found  that  the  notes  hod  been  altered 
since  their  execution  in  the  manner  claimed, 
then  the  law  presumed  that  such  alteratltm 
was  made  with  a  frandulent  purpose,  and 
by  the  payee  or  the  plaintiff.  We  under- 
stind  this  Instruction  to  state  the  law  as 
announced  by  this  court  in  Robinson  t. 
Reed,  snpra,  and  In  the  cases  ther^n  dted. 
We  see  no  reason  f<M*  departing  from  tlie 
doctrine  of  that  case.  We  hare  considered 
all  of  the  errors  properly  assigned,  and 
reacb  the  condnalon  that  the  Judgmoit  of 
the  court  below  most  be  afllrmed. 


WILSON  T.  WEBSTER. 
(Sopreme  Ck>urt  of  Iowa.    May  24.  1893.) 

Bbal-Ehtatb  Bkokkhs— C0MHIB3Io>-s. 

M.'s  agent  agreed  to  pay  plaintiff  a  com* 
mission  for  selling  M.'s  land,  and  defendant 
offered  to  exchange  hia  land  therefor,  and  for 
S210  in  addition.  Plaintiff  aabmitted  the  prop- 
osition to  M.'i  agent  who  accepted  it,  and  an 
agreement  for  exchange  was  executed  by  such 
agent  In  accordance  with  defendant's  proposi- 
tion, and  placed  in  plaintiff's  bands,  to  have  de- 
fendant ngn  it  Without  disclosing  the  fact 
that  an  agreement  for  exchange  had  already 
been  ezecated  by  M.,  plaintiff  told  defendant 
that  the  trade  conld  be  made,  and  defendant 
said  that  he  woold  pay  no  commissions,  but 
would  trade  "even,"  if  such  a  trade  conld  be 
effected,  and  executed  a  written  agreement  to 
that  effect  The  exchange  vua  duly  made  on 
the  terms  first  proposed  by  defendant,  and  the 
9210  paid  over  to  him.  Held,  to  show  that 
plaintiff  was  acting  as  M.'s  agent,  snd  that  he 
wM  not  entitled  to  recorer  the  92U>  or  any 
other  commission  from  defendant 

Appeal   from   district   court,  Woodbury 
ootmtr;  Scott  M.  Lndd,  Jndge. 
Atttlon  to  recover  an  amount  alleged  to  be 


dne  plaintiff  tor  serrlcea  rendered  In  effect- 
ing an  exchange  of  real  estate.  There  was 
a  trial  bj  Jury,  and  a  Ttfdict  and  Judgment 
for  plalnUff.  Hie  defendant  appeals. 

Blood  ft  Boblnaon.  for  apjtdlant.  D.  A. 
Holmes,  for  appellee. 

ROBINSON,  C  J.  In  Jammiy,  1801,  flie 
defoidant  owned  three  lots  In  Sioux  Olty, 
on  two  of  which  there  were  mortgages  to 
the  amount  $l,SlJIi  At  the  nme  time 
one  B.  L.  Miller  owned  one  lot  in  Sioux 
City,  <m  which  tliera  were  mortgages  to  tlie 
amount  of  f8,12S.  F.  B.  Rdblnscm,  for  some 
time,  had  been  the  agent  of  Miller,  with  an- 
thorlty  to  place  his  property  with  agents 
for  the  purpose  ot  effecting  a  8al&  Plaintiff 
was  a  real-estate  agent  of  the  olty,  and 
there  had  been  some  conversation  between 
him  and  RoUnson  In  regard  to  the  sale  of 
Miller's  property.  There  Is  some  conflict  In 
the  evidence,  but  the  facts  testified  to  1^ 
plaintiff,  or  shown  without  material  conflict 
In  the  evidence,  are  substantially  as  follows: 
Some  time  before  the  transaction  In  eon- 
troversy  ooeorred,  Robinson  agreed  with 
plaintiff  to  pay  him  one-half  of  the  commla- 
fli<xis  usually  paid  In  such  cases,  or  $181.25, 
If  he  would  find  a  purchaser  for  Miller's 
lot  About  the  middle  of  the  month  named, 
plaintiff  called  on  defendant  at  his  place 
of  business,  and  told  him  that  an  exdiange 
for  the  Miller  property  could  probably  be 
made.  They  then  examined  It,  and  defend- 
ant made  a  pn^posltlon  to  exchange  his 
property,  which  we  hare  described,  for  Mil- 
ler's lot,  excepting  a  part  thweof,  S  feet 
wide  and  40  f«et  long,  and  for  $210  in 
money.  In  that  proposition  the  value  ct  the 
Interest  which  he  proposed  to  convey  was 
estimated  to  be  f5,S8S,  and  the  value  of 
Miller's  Interest  In  his  lot  to  be  conveyed 
was  estimated  to  be  $5,375.  When  he  re- 
ceived the  proposition,  plaintiff  asked  de- 
fendant what  commission  he  was  willing  to 
pay  to  have  the  exchange  effected.  Defend- 
ant said  he  did  not  think  he  should  pay  any- 
thing; that  he  was  willing  to  i»ay  for  tibe 
making  of  a  cash  sale,  but  "he  wouldn't 
agree  to  pay  anything  for  a  trade  until  be 
found  out  what  kind  we  could  get  him." 
I^lntlff  submitted  the  proposition  for  an  ex- 
ohange  to  Robinson,  who,  about  10  days 
later,  notified  him  that  It  had  been  accepted. 
An  agreement  for  an  exchange  according  to 
the  proposition  was  drawn  by  Robinson, 
In  duplicate,  and  signed  by  him  for  MlUer. 
The  agreement  was  then  given  to  plaintiff, 
for  the  purpose  of  having  It  signed  1^  de- 
fendant, and.  with  It  In  his  pocket  he  went 
to  defendant  and,  not  disclosing  what  had 
been  done,  told  him  the  prospects  for  mairing 
a  trade  were  fair,  and  asked  him  what  he 
thought  of  It,  and  what  commiaslon  he  was 
willing  to  pay.  The  defendant  said  the  com- 
mission would  have  to  come  from  the  other 
party,  but  that  he  would  make  an  even  ex- 
change, and  that  plaintUf  might  lutr*  irtut- 
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erer  he  oonM  get  IB  addltloiL  At  ttie  re* 
quuBt  of  pl»lntU^  a  statement  to  Uiat  effect 
was  made,  In  wAiing,  by  defendant.  They 
thm  went  to  Boblnsont  ofilce,  and,  irticai 
tber^  defendant  for  the  flrat  time  learned 
that  his  proposition  as  first  made  had  been 
accepted,  and  that  the  agreement  to  carry 
It  Into  i^eot  had  been  dravn,  and  signed 
In  behalf  et  Mllln.  He  read  the  agreement 
In  the  absence  of  BoUnaon,  and.  when  he 
dbeerved  Uie  Gtonse  vrttlch  provided  for  the 
payment  of  $210,  told  him  not  to 

say  anything  about  It  to  Roblnstm,  and  he 
did  not,  but  signed  the  agreem«it.  In  dupli- 
cate, as  drawn.  After  they  left  the  office, 
defendant  said  that  he  was  making  a  good 
thing  oat  (ft  the  transaction,  and  that  plain- 
tiff was  getting  a  good  deal  out  of  it,  but 
that  what  he  was  getting  was  all  rl^t.  -rhe 
agreement  was  subseqamtly  performed,  and 
the  $210  were  paid  to  defendant  PInlotlff 
seeks  to  recover  that  amount  and  obtained 
judgment  therefor  In  the  district  court. 

The  appellant  contends  that  plaintiff  acted 
In  the  transaction  as  the  agent  of  MlUer, 
and  for  that  reason  is  not  entitled  to  re- 
cover; that,  If  be  acted  as  the  agent  of  de- 
foidant,  the  promise  to  pay  a  eommlsston 
was  for  services  already  rendered,  and 
therefore  was  without  a  sufficient  considera- 
tion; and  that  the  verdict  Is  contrary  to 
the  evidence.  The  court  charged  the  Jury 
that,  If  plaintiff  acted  as  the  agent  of  Mil- 
ler in  making  the  exchange,  he  could  not 
recover  on  his  alleged  agre«nent  with  de- 
fendant unless  Miller  or  bis  agwt,  RoUn- 
son,  kbew  of  and  consented  to  it  The  plaln- 
ttfl  testified  that  he  was  not  the  agrat  of 
Miller  In  making  tbe  excdunge;  and  we  are 
required  to  determine  whether  his  state- 
ment to  that  effect  Is  sustained  by  other 
evidence,  or  if  there  Is  evidence  to  the  con- 
trary, whether  there  was  such  a  conflict 
that  the  Jury  were  Justified  in  finding  ttmt 
the  statemrat  of  plaintiff  is  true.  As  has 
been  stated,  Roblnstm  had  agreed  to  pay  to 
plaintiff  $181.25  If  he  should  find  a  purchaser 
for  the  Miller  property.  It  Is  true  plaintiff 
claims  that  the  terms  then  given  him  by 
Robinson  were  for  a  sale,  and  not  for  an 
exchange,  but  it  Is  clear  that  when  he  ne- 
gotiated the  exchange,  and  for  some  time 
thereafter,  he  fully  expected  and  demanded 
the  paym«it  by  Miller  of  the  sum  agreed 
upon  by  Ri^lnson.  He  told  the  latter  that 
defendant  was  tmwiUlng  to  pay  a  commis- 
sion. The  defendant  states  that  plaintiff 
told  blm  there  was  a  regular  commls^on  of 
$360  In  the  Miller  deal,  and,  if  plaintiff  made 
It,  he  would  receive  one-half  of  that  amount; 
also  that  defendant,  when  asked  for  a  com- 
mission before  the  agreement  was  signed, 
told  [daintlff  he  ought  to  be  satisfied  with 
$181.  These  statauents  are  not  denied  by 
plaintiff.  The  most  reasonable  explanation 
which  can  be  made  of  his  dlreotl(m  to  de- 
fendant to  say  nothing  to  RoUnson  about 
the  $210  is  that  he  expected  to  reo^v*  a 


eommhrfw  from  MHler  through  Roblnscm; 
that  he  bad  led  the  latter  to  beUere  that 
defendant  would  not  pay  a  commlssltm;  and 
Uiat  If  the  tact  were  known,  he  bellered  he 
would  recelTe  noOiIng  from  Bobtnsoa,  or 
would  hare  to  dividewtfli  him  the  $210.  Two 
days  b^re  the  excbange  was  completed, 
plaintiff  first  disclosed  to  RoMnsra  the 
agreement  wldk  defendant  In  regard  to  eom- 
pensatlon;  said  that  defaidant  refused  t» 
pay  iilm;  and  requested  Robinson  to  hold 
the  $210  fbr  his  benefit  That  BoMnson  re- 
fused to  do,  accusing  him  of  dnptld^,  nod 
staUng  that  he  had  always  said  be  was  not 
to  rec^ve  anything  from  defmdant  The 
plaintiff  then  telegraphed  to  AOUer  as  fel- 
lows: "Robinson  refuses  to  pay  me  any 
commission  for  selling  your  Jennings  street 
property.  I  shall  sne  yon  for  regular  oom- 
misaion  unless  paid  at  cmoe.  "V^re  answo*. 
Geo.  W.  Wilson,  Agent**  It  appears  that 
Miller  made  some  answer  to  the  telegram, 
and  plaintiff  then  wrote  him  a  letter,  statlnj? 
that  he  bad  been  working  very  hard  to  sel) 
the  property  for  several  months;  Qiat  Rob- 
inson had  given  him  the  property  at  $13,500. 
saying  that,  in  case  of  a  sale  at  tiiat  prtcb^ 
there  would  be  $600  to  divide  between  them; 
that  in  December,  BoMnson  promised  blm 
diat  if  be  would  obtain  a  proposition  wblcb 
should  be  accepted,  be  would  be  paid  one- 
half  the  regular  commission,  or  $181.25.  He 
requested  that  the  money  be  sent  according 
to  the  directions  he  gave,  althouf^  he  stated 
be  had  been  advised  by  his  attwney  that  he 
could  not  collect  oonunlsslon  by  suit  from 
both  parties,  and  that  he  should  not  sue 
Miller  or  BoUnson  for  what  the  latter  had 
agreed  to  give  blm.  It  Is  too  clear  for  seri- 
ous ccmtroversy  that  plaintiff  regarded  him- 
self as  the  agmt  of  Milln,  as  wdl  as  of  de- 
fendant, In  making  tbe  exchange,  and  tbat 
his  statement  as  a  witness  to  the  contraiy 
is  In  the  nature  of  a  legal  conclusion,  based 
upon  facts  which  do  not  sustain  It  The 
statement  made  in  his  letter,  after  being 
advised  by  bis  attorn^  tbat  he  could  not 
recover  commission  from  both  parties,  Is  en- 
titled to  no  weight  as  showing  tbat  he  did 
not  act  as  the  agent  of  Miller.  Tbe  evidence 
also  shows  tbat  Robinson  supposed  Mm  to 
be  acting  for  Miller,  and  that  neither  Robin- 
son nor  Miller  bad  any  knowledge  of  the 
fact  that  plaintiff  claimed  to  be  acting  as 
the  agent  of  defendant  until  after  the  agree- 
ment bad  been  made,  and  until  plaintiff 
asked  that  the  $210  in  controversy  be  with- 
held from  defendant  The  verdict  of  tbe 
jury  necessarily  involved  a  finding  to  tbe 
effect  tbat  plaintiff  did  not  act  as  the  agent 
of  Bllller  In  making  tbe  exchange,  or,  If  he 
did  so  act,  that  Miller  or  Robinson  knew  of 
his  agreement  with  defendant  and  ctmsent- 
ed  to  It  and  In  ^ther  case  It  was  not  sup- 
ported by  the  evidence,  and  should  have 
be^  set  aside,  as  contrary  to  the  law  of 
the  case  as  ^ven  in  the  charge.  Other 
OneetlfKU  dlsouBsed      oomuel  d^ead  iv<n 
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the  evidence  and,  u  tliat  vaj  not  b«  tbe 
•tame  upon  anotber  trial,  they  need  not  be 
^etomined.  For  the  reason  Indicated,  the 
Jodsment  of  the  dtatrlet  oovrt  Is  termwd. 


SNYDEB  T.  HOCHSTETLEB. 
(Sivreme  Oonrt  of  Iowa.   Mar  27,  189B.) 

JUBUDIOriOS  —  AnXINISTBATION— AOOOCNTUie  III 

Anotbbb  Htatb. 
Where  admlnlBtration  wat  granted  hj  a 
probate  court  hi  Ohio  of  property  there  located, 
an  actioQ  in  a  diatrict  eoart  In  Iowa  by  an  heir 
hring  in  tliat  state  to  require  an  accounting  of 
the  adminiBtrator  cannot  be  maintained  before 
final  settlement  and  order  of  dlitrtbntion  by  the 
probate  court  in  Ohio. 

Appeal  from  district  oonrt.  Polk  connty; 
W.  F.  Conrad,  Judge. 

I^intilf ,  a  resident  of  the  state  of  Iowa, 
brongnt  this  action  In  equity,  aided  by  at- 
tachment, against  the  defendant,  a  resident 
of  the  state  of  Ohio,  to  set  aside  a  settle- 
meat,  and  for  an  accounting  and  judgment 
Defendant's  motion  to  dismiss  the  action  was 
sustained,  and  Judgment  entered  accordlni^t 
from  which  plaintiff  appeals. 

PaA  &  Oddl,  for  appelant  Gatdit  Con- 
nor A  WeATBT  and  J.  Leonard  A  Soiui,  for 
app^lea 

UiVBN,  J.  L  Defendant's  motion  to  dla- 
ralaa  Is  baaed  upon  three  grounds,  namely, 
that  the  plaintiff  has  attempted  to  bring  the 
defendant  into  oooft  by  the  abuse  of  the  pro- 
cess of  the  court;  that  the  court  had  no  ju- 
risdiction of  the  person  of  the  defendant; 
and  no  Jurisdiction  of  the  subject-matter  of 
tbe  action. 

We  first  Inquire  as  to  Jurisdiction  of  the 
subject-matter.  The  petition  shows  that 
plaintiff,  a  resldrat  of  Iowa,  the  defendant 
and  two  others,  residents  of  Ohio,  are  the 
children  and  only  heiis  of  Adam  Hochstetler, 
who  died  intestate  in  Holmes  county,  Otiio, 
January  13,  1882,  leaTlny  said  children  and 
his  widow  BurriTlng  him;  that  for  a  number 
of  yean  next  prior  to  his  death  decedent  an<f 
defendant  were  partnraa  in  buying,  Impror- 
Ing,  and  selling  real  estate,  and  In  famdng 
operations,  which  business  was  open  and  im- 
settled  at  the  time  decedent  died;  that  do- 
oedent  was  sole  ownw  ot  certain  real  mud 
perwmal  pnqwrty  hi  Holmes  cotmlr.  Ohio,  at 
the  time  of  his  death,  and  of  an  undivided 
interest  in  certain  other  real  and  personal 
property  In  Holmes  county.  In  common  witb 
the  d^endant  as  his  partner;  and  that  de- 
ceased had  an  Interest  In  certain  real  estate 
In  Hadlson  connty,  Iowa,  the  tiUe  to  which 
was  In  the  defoidant  The  petltt<m  further 
shows  that  on  January  23,  1882,  the  widow 
and  heirs  entered  Into  an  agreemmt  In  writ- 
ing containing  ttie  following:  **And  said 
hdn  and  legal  representatlTes  haTing  agreed 
upm  a  division  of  all  the  real  and  personal 
pwpertj,  aieeft  a  small  amount  of  personal 


property,  and  except  daims  whldb,  with  said 
undivided  property,  amount  to  about  $8,000; 
and  said  heirs  desbing  to  save  expmse  of  ad- 
ministration, and  all  being  over  twenty-one 
years  of  age,— hereby  appoint  and  designate 
Joslab  Hochstetler  as  agent  for  and  In  our 
b^uilf  to  collect  all  claims  In  favor  of  said 
estate,  and  malce  sale  of  all  property,  use, 
divide,  or  dispose  of  the  same  as  be  may 
deem  most  profitable,  and  to  apply  all  mon- 
eys collected  or  realized  from  the  sale  of 
property  to — Vlrst,  tbe  payment  of  all  debts 
of  said  estate;  and,  second,  to  divide  nil  sur- 
plus remaining  In  his  hands,  after  deducting 
an  expenses,  and  an  amount  for  compensa- 
tion equal  to  the  amount  allowed  by  law  to 
admlniatratots  of  estates  of  deceased  persons, 
equally  among  the  three  aforesaid  daughters 
and  the  said  Joslah  Hochstetler,  In  the  pro- 
portion of  one-fourdi  to  each  person."  On 
the  same  day,  defendant  accepted  the  agency 
by  written  Indorsement  on  said  agreement 
Plaintiff  alleges  tliat  she  was  induced  to  al- 
ter Into  said  agreement  upon  the  representa> 
tions  of  defendant  that  he  was  sole  owner  of 
certain  of  said  lands  In  Ohio  and  the  land 
in  Iowa,  and  that  he  was  not  indebted  to  the 
deceased,  all  of  which  representations  were 
false.  Wherefore  she  alleges  "that  said  set- 
tlement referred  to  in  the  said  contract 
above  set  out  was  procured  throu^  the  said 
fraudulent  statements  and  representntfons  of 
defendant,  and  Is  therefore  fraudulent  and 
void;"  that  in  pursuance  of  said  written  con- 
tract she  and  the  other  heirs  deeded  to  the 
defendant  their  interest  in  the  lands  In  Ohio, 
and  that  he  now  holds  the  same,  and  refuses 
to  account  to  her  for  her  share;  that  the 
widow  at  the  same  time,  "for  value  received, 
released  to  the  heirs  her  dower  Interest  In 
and  to  all  of  EUild  property,  and  also  by  deed 
conveyed  her  Interest  In  and  to  the  said  real 
estate  to  the  def«idant"  The  prayer  of  the 
petition  Is  as  follows:  "Whtfefore,  plaintiff 
prays  that  said  settlement  be  set  aside,  and 
the  defendant  be  adjudged  and  decreed  to 
render  a  Just  and  true  and  explicit  account 
In  detail  of  all  property  of  said  decedent 
which  has,  at  any  time,  ^ther  before  or  after 
thb  death  ct  the  said  Adam  Hochstetler. 
come  Into  his  hands,  either  as  a  copartner 
with  said  decedent,  or  under  the  said  agree- 
ment hereinbefore  set  out,  or  otherwise,  or 
of  which  he  has  at  any  time  bad  knowledge, 
or  of  which  he  has  himself  or  his  attorneys 
or  agent  had  controL  and  that  he  make  full 
discovery  of  all  tbe  property,  real  or  per^ 
sonal,  or  ot  rights  In  action,  In  which  the 
said  defendant  and  tbe  said  decedent  wm 
Joint  owners  or  tenants  In  common,  and  the 
disposltiott  whidi  he  has  made  of  such  prop- 
erty since  the  death  of  said  decedent,  that 
tiie  Interest  of  plaintiff  may  be  fully  aacer- 
talned  and  determined  by  this  court;  and 
that  the  defMidant  be  adjudged  and  decreed 
to  account  therefor,  with  lnt«est  ttureon, 
and  tuat  she  have  Judgment  for  said  amonnt 
of  fifteen  lliousand  dollars^  ffUfkOOO.O(h)  and 
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■uch  additional  gam  HaA  may  be  found  due 
h^,  and  for  costs,  and  such  further  and  oth- 
er relief  as  she  may  in  equity  be  entitled, 
and  that  an  attachment  issue  against  the 
property  of  said  defendant  for  the  sum  of 
one  thousand  dollars,  (f 1,000.00.)  and  costs." 
The  defendant  shows,  by  afadavtt  in  support 
of  his  motion,  that  on  February  20,  1885,  he 
was  duly  appointed  by  the  probate  court  of 
Holmes  county.  Ohio,  administrator  of  the 
estate  of  said  decedent;  that  he  qualified  as 
such,  and  entered  upon  the  discbarge  of  his 
duties;  and  that  the  estate  Is  not  yet  fully 
settled,  and  that  no  order  at  distribution 
among  the  heirs  has  been  made;  that  on 
April  25,  1885,  W.  R.  Stariver  was  duly  ap- 
pointed as  administrator  of  said  estate  by 
the  circuit  court  of  Madison  county,  Iowa, 
and  qualified  as  such;  and  that  the  estate  in 
Iowa  is  still  in  process  of  settlement,  and  no 
distribution  has  been  ordered.  Plointitf 
shows  in  resistance  of  the  motion  that  she 
and  another  heir  filed  exceptions  to  the  first 
account  of  defendant  as  administrator  to  the 
probate  court  of  Holmes  county,  Ohio,  cer- 
tain of  which  were  sustained.  The  Journal 
entry  shows  that  those  sustained  were  to 
items  wherein  the  defendant  accounted  as 
agent  under  the  contract.  The  court  held 
that  it  "has  no  jurisdiction  of  the  matters 
done  as  agent  by  agreement  of  heirs."  Flain- 
tur  questions  the  right  of  defendant  to  sup- 
port his  motion  by  affidavit  No  such  objec- 
tion was  made  In  the  court  b^ow,  but,  on 
the  contrary,  plaintiff  not  only  acquiesced  in 
the  right,  but  filed  a  counter  showing.  The 
district  court  no  doubt  considered  the  peti- 
tion and  these  showings  in  passing  upon  the 
motl<m,  and  under  these  circumstances  they 
will  be  considered  In  this  court  without  de- 
termining the  questitm  of  practice  discussed. 

2.  It  will  be  seen  from  the  foregoing  that 
the  plaintiff  mahes  no  claim  against  the  de- 
fendant, except  as  relates  to  rlghta  tha( 
came  to  her  as  one  of  the  heirs  of  Adam 
Hochstetler.  As  such  heir  she  is  enti- 
tled to  one-fourth  of  the  estate  that  may  re- 
main for  distriuutlon  to  the  hehrs  upoin  final 
settlement  By  the  written  contract  she 
made  the  defendant  her  agent  to  settle  tiie 
estate  without  administration,  and  to  recelTe 
and  dispose  of  her  share  for  her.  Thta  con- 
tract she  declares  to  be  fraudulent  and  void, 
and  cannot  therefore  be  said  to  base  h^  ac- 
tion upon  it  She  does  not  aak  that  detoid- 
ant  account  as  such  agent,  nor  does  she  show 
that  anything  has  come  Into  his  bands  as 
such.  The  showing  Is  that  the  property  In 
his  bands  Is  held  dtbor  as  surrlTlng  partner 
or  administrator.  This  bdng  the  state  of  the 
record,  we  do  not  determine  the  legality  of 
said  contract  The  petition  does  not  show  a 
cause  of  action  based  upon  the  deed  made  by 
I^alntlfl  to  defradant  It  Is  not  alleged  vjh- 
on  what  oonalderatlon  or  agreement  the  deed 
was  madew  If  we  may  inffer  12iat  it  was  to 
enable  defendant  in  his  Individual  capacity 
to  recdve  plaintiff's  share  for  her,  th«M  Is 


no  averment  that  he  has  received  any  part  of 
her  share  in  that  capadty.  It  seems  to  us 
entirely  clear  that  the  subject  of  the  action 
is  not  the  Ual^^  of  the  defendant  to  ac- 
count under  the  ccmtract  of  agency  or  the 
deed  of  conveyance.  The  action  Is  not  to  re- 
cover back  the  Interest  in  real  estate  con- 
veyed, for  on  accounting  and  money  judg- 
ment is  all  that  Is  asked.  The  whole  tenor 
of  the  petition  shows  the  cause  of  action  to 
be  for  an  accounting  by  the  defendant  for  alt 
property  that  came  Into  hia  liands  belonging 
to  the  estate,  including  any  balance  due  from 
him  as  surviving  partner.  It  Is  certainly 
clear  that  the  probate  court  of  Holmes  coun- 
ty, Ohio,  has  jurisdiction  to  require  such  ac- 
countings. It  is  not  questioned  but  that  Uie 
defendant  as  administrator  is  amoiable  to 
that  court  alone.  In  accounting  to  that  court 
as  administiator,  he  must  of  necessity  show 
the  state  of  the  account  with  himself  as  sur- 
viving partner.  It  requires  neither  argument 
nor  citations  to  show  that  the  district  court 
of  the  state  of  Iowa  has  no  jurisdiction  to  re- 
qiUre  the  defendant  to  account  as  adminis- 
trator of  the  estate  of  Adam  Hochstetler,  de- 
ceased, before  final  settlement  and  order  of 
distribution  by  the  probate  court  of  Holmes 
coun^,  Ohio.  The  holding  of  the  learned 
judge  at  that  court  tliat  he  had  no  jurisdic- 
tion over  the  defendant  as  agent  is  not  in 
confilct  with  the  views  we  have  expressed. 
It  seems  to  us  entirely  dear  that  the  sub- 
ject-matter of  this  action  Is  for  an  accounting 
by  the  defendant  as  to  the  assets  In  hia 
hands  as  administrator,  and  that  flie  district 
court  of  Iowa  has  no  jurisdiction  to  re<inire 
such  an  accounting.  This  view  of  the  case 
renders,  it  unnecessary  that  we  notice  other 
questions  dlscuBsed.  The  judgmmt  of  tlia 
listrict  oonrt  Is  affirmed. 


DORSBT  V.  BANKS,  (GULBBBTH.  Inter- 

(Sopreme  Court  of  Iowa.  Maj  26,  1803.) 
Sals  bt  Tbustbr  —  Rjltificatio:!  bt  Court  — 
pBOBATB   ov    Will  —  Fbaudolbht  Cohtbt- 

AMOBS. 

1.  Defmdant  who  owned  an  on^vlded  on*- 

Ihird  ^interest  in  land,  and  held  the  balance  bb 
trustee,  sold  it  wlthont  notice  to  the  cestals 
que  trastrat,  as  ordered  by  the  court.  Sbortlr 
umeaftv  be  filed  a  report  with  the  court  In 
which  the  estate  was  bdng  adndnlatered.  and, 
on  notice  to  the  cestuls  qtie  tmstent  snch  wale 
was  conSrmed.  Beld  a  valid  8al&  the  Irr^^lar- 
ity  in  failing  to  give  notice  to  the  oestuls  que 
trustent  of  intent  to  sell  being  cured  br  the  rat- 
ification and  nffirmaoce. 

2.  Acts  IStb  G^en.  ABsem.  e.  162,  provides 
that  no  executor  of  a  will  first  sdmltted  to  pro- 
bate in  another  state  shall  convey  anr  land 
until  three  months  after  the  recording  of  a  copy 
of  the  will  Id  the  probate  record  of  the  conn» 
where  the  land  is  situated.  HM  that  thoaga 
defendant  sold  sneh  land  wltUn  leas  thaa  thne 
months  after  record  of  the  will,  (the  will  hav- 
ing been  first  probated  in  another  state.)  inch 
defect  would  not  necessarily  iiiTnlldate  the  sale, 
and  that,  while  it  mijrht  have  authorised 
ths  pordwaer  to  refuse  the  deed  tendered,  h 
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wma  a  personal  riffht,  which  he  might  waive. 

3.  Code.  I  1923,  proTidinf^  that  no  nale  or 
mmtRAKe  of  peraoaal  property,  "where  the  ven- 
dor retain!  actoal  poasessioa  thereof."  Is  valid, 
airatnst  exfstioff  creditors  or  aubseqaeBt  pur- 
chasers without  notice,  tmless  conveyance  there- 
of ia  recorded  in  the  coanty  where  the  holder 
of  the  property  resides,  does  not  apply  to  an  as- 
Bisnmeitt  of  notes  held  by  another  as  agent  of 
the  assignor. 

Appeal  from  distrtot  oourt,  Sioux  county; 
Scott  M.  Ladd,  Judge. 

Action  at  law,  aided  by  attachment,  to  re- 
cover the  amount  of  a  Judgment  rendered 
In  Maryland.  Richard  S.  Culbreth  Inter- 
vened, claiming  an  tnterest  in  the  attached 
property.  There  was  a  trial  by  Jury,  and 
a  verdict  and  Judgment  In  favor  of  plaintiff 
for  ^8,230.15  and  costs,  and  In  favor  of  In- 
tervener as  to  the  attached  property.  The 
plaintiff  appeals. 

ScAmucker  ft  Whltdodc  and  Pitts  ft  Ke»- 
bcTt  for  appelant  Haines  ft  Tiaanjr,  Blch- 
aid  S.  Culbreth,  and  Kauffimon  ft  Guems^, 
for  appdleea. 

ROBINSON,  a.  J.  The  Judgment  upon 
which  this  action  is  brought  was  recovered 
by  plaintiff  against  defendant,  Andrew  Banks, 
in  the  circuit  court  of  Howard  county,  Md., 
on  the  Sth  day  ot  September,  1880.  This  ac- 
tion was  commenced  on  the  7th  day  of  the 
same  month,  and  on  the  aame  day  the  writ 
of  Attachment  was  issDed,  and  levied  upon 
the  S.  %  of  section  11,  in  township  95  N., 
of  range  46  W.,  in  Sioux  county.  On  the 
9th  day  of  the  month  named,  W.  H.  Slemen 
was  garnished  under  the  wriit,  and,  on  the 
13th  day  of  the  same  month,  William  Bieck- 
hoff  was  also  garnished.  The  plaintiff,  de- 
fendant, and  intervener  are  nonresidents  of 
this  stata  llie  answer  alleges  that  on  the 
27th  day  of  August,  1889.  defendant  was  the 
owner  in  fee  rimple  of  an  undivided  one- 
third  of  the  land  attached,  and  <that  he  held 
the  undivided  two-thirds  as  trustee  for  the 
benefit  of  plaintiff  and  Annie  W.  (Soodwln, 
under  Uie  provisions  of  the  wUl  of  Daniel  B. 
Banks,  decotsed,  all  of  wlilch  was  known  to 
plaintiff  before  the  attachment  in  this  case 
Issued;  that  on  the  day  last  named  he  entered 
Into  an  agreement  In  writing  with  Siemen 
for  the  sale  of  the  land,  and  that  Immedi- 
ately thereafter  EBemen  entered  Into  tiie 
actoal  possesstcoi  of  it,  and  has  contlnned  to 
occupy  it  since  "ttiat  time;  that  before  fba 
5th  day  of  September.  188%  defendant  sold 
and  assigned  Mb  interest  in  the  proceeds  of 
the  sale  of  the  land  to  intervener.  The  petl^ 
tlon  of  Jntwrention  alli^ea  that  intervener 
is  the  owner  at  the  proceeds  of  the  sale  of 
defendant's  Interest  In  the  land.  The  {dain- 
tiff  admits  that  defendant  held  an  undivided 
two-tblrds  of  the  land  as  trustee,  as  claimed, 
and  that  Semen  han  been  in  possession  of 
the  land  lAnoe  the  date  of  the  alleged  sale, 
nnt  denies  fliat  be  was  in  possession  In  oon- 
seqoence  and  by  virtue  of  the  sale,  and 
■Uejces  that  he  was  in  possesion  as  the  ten- 


ant of  defendant.  She  denies  that  she  had 
notice  of  the  alleged  change  of  possesion  be- 
fore the  attachment  was  levied,  and  Insists 
that  defendant  had  an  attachable  Interest 
In  the  land  when  the  levy  was  made. 

1.  Among  the  facts  admitted  la  this  case, 
or  proven  without  conflict  In  the  evidence, 
are  the  following:  The  land  In  question  was 
owned  by  Danld  R  Banks,  of  Baltimore, 
Md..  now  deceased,  and  was  devised  by  him 
to  defendant;  an  undivided  one-third  to  be 
held  by  him  in  his  own  rl^t,  and  the  re- 
mainder to  be  held  In  trust  for  plaintiff  and 
Anule  W.  Goodwin,  in  equal  shares.  The 
will  of  decedent  was  probated  In  Karyland  on 
a  date  not  shown,  but  was  not  probated  In 
Iowa  until  the  25th  day  of  November,  1889. 
In  April,  1888,  the  circuit  court  of  Baltimwe 
dty,  Md.,  having  Jurisdiction  of  the  estate 
of  decedent,  ordered  "that  hereafter,  before 
making  any  sales  or  oUier  dlspo^tlon  of  the 
trust  property,  the  trustee  give  written  no- 
tice, and  an  opportunity  to  be  beard  In  ref- 
erence thereto,  to  the  solidtora  for  the  cestui 
que  trust"  On  the  27th  day  of  August,  1889, 
the  defendant,  without  having  given  the  no- 
tice and  opportuidty  to  be  heard  contem- 
plated by  the  order  of  the  court,  entered 
Into  an  agreement  In  writing  for  the  sale 
of  the  land,  of  whidi  the  following  Is  a  copy: 
'Hils  agreement  wltnesseth  that  Andrew 
Bonks  has  this  day  sold  to  W.  Henry  Siemen 
the  south  half  of  section  eleven,  township 
ninety-five,  range  forty-six,  west  of  the  Sth 
P.  M.,  hi  Sioux  county,  Iowa,  for  eight  thou- 
sand dollars,  as  follows:  $2,000  cash  when 
deed  is  d^vered,  and  $6,000  due  as  follows: 
Five  years  from  Sept  1,  1889,  provided  six 
months*  notice  is  given;  Interest  7  per  cent 
annually  from  November  1st  1889,  each 
year.  Said  Banks  Is  to  give  warranty  deed, 
and  all  necessary  papers,  so  that  title  Is  vest- 
ed in  him  absolute,  and  all  expense  of  per^ 
fectlng  title  Is  to  be  paid  for  by  said  Banks. 
The  taxes  of  year  1889  and  tiiereafter  are  to 
be  paid  by  Siemen.  If  either  party  to  this 
agreement  fall  to  comply  strictly  with  the 
above  provisions,  the  party  so  forfeiting  shall 
pay  to  the  other  par^  five  hundred  doUan 
in  cash,  and  any  court  of  record  shall  have 
power  to  entar  up  such  Judgment  [Ifflgned] 
Andrew  Banks.  W.  Henry  Siemen."  On 
the  4th  day  of  Septunber,  1889,  the  defendr 
ant,  as  trustee,  and  In  his  own  rif^ht,  and 
his  wife,  ececnted  to  Siemen  a  deed  tor  tiie 
land.  On  the  17th  day  of  September,  1889, 
tbe  defendant,  as  tmstee,  reported  the  sale 
to  the  circuit  court  of  Baltimore  city,— aenr- 
ioe  of  the  report  having  been  oc&noi^edged 
on  that  day  by  the  scdlcitors  of  plaintiff  and 
Annie  W.  Goodwlnr-and  the  report  was  ratl- 
fled  and  cmflrmed  liy  the  court  on  the  19th 
day  of  the  n6xt  month.  The  deed  was  soit 
to  the  garnishee,  William  Bleokhoff .  and  re- 
ceived by  him  aa  tba  11th  Hay  of  September, 
1889,  and  was  by  Urn  handed  to  Siemen, 
but  immediately  returned  to  be  held  until 
the  title  should  be  settled.   At  the  same 
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time,  Slemeo  obtained  from  Bleckhoff  a  loan 
of  ^,000,  and  executed  his  notes  and  mort- 
sagee  acoordlng  to  the  contract  of  parchaae. 
mie  $2,000  hi  cash,  and  a  note  for  $666.67, 
were  designed  for  the  payment  of  the  amount 
4ae  for  defendant's  share  of  the  land.  A 
note  for  the  remahider  was  made  to  defend- 
ant as  trustee.  The  money  and  papers  were 
left  with  Bleckhoff,  to  be  held  nntU  the  at- 
tachment proceedings  should  be  settled.  The 
«Tldenoe  also  tended  to  show  that  on  the  4th 
•day  of  September,  1880,  defendant  assigned. 
In  writing,  all  the  money  due  and  to  become 
-due  to  him  from  Slemen,  to  Intervener.  The 
oixiBlderatlon  of  the  assignment  was  the 
agreement  of  Intervener  to  pay  a  note  which 
tie  had  Indorsed  for  the  accommodation  of 
endant,  for  the  sum  of  $3,000,  and  which 
lie  has  paid.  These  facta  having  been  shown, 
Hie  court  charged  the  jury  as  follows:  "Par. 
4.  Hie  oonrt  Instmcts  you  that  the  contract 
between  Slemen  and  Banks,  in  the  light  of 
-aU  the  drcomstances  surrounding  such  trana- 
■aotton,  together  with  the  subsequent  cooduot 
■of  the  parties  t3ieret<s  was  a  valid  contract 
of  sale  of  the  lands  by  Banks  to  ffloDai  on 
the  27th  day  of  August,  1889^  and  that  muSi 
land  would  not  be  subject  to  13ie  writ  of  at- 
taohmcmt  lerted  fhoeon  at  the  Instance  of 
plalntur." 

The  appellant  oontends  that  bet  rli^ts 
«ere  flxed  tm  the  TOi  day  odC  Septembw, 
1889,  whon  her  writ  of  attadiment  was 
euiTerl,  and  that  they  could  not  have  been 
defeated  nor  affected  by  any  subsequent 
acta  of  the  d^endant  and  Intervener;  there- 
fore, that  the- court  erred  In  giving  the  por- 
tion of  the  charge  quoted.  Among  the  rear 
suns  urged  In  support  of  this  dalm  Is  tiiat 
dut  contract  ct  sale  was  not  valid  and  blnd- 
Sog;  that  a  court  of  equlQ^  would  not  have 
enforced  a  spedflc  performance  of  It;  and, 
therefore,  that  tiiere  was  not  sndh  a  change 
In  the  character  of  the  Intwest  of  def^d* 
ant  In  the  land  as  would  defeat  the  levy  of 
0ie  writ  It  may  be  conceded  that  the  con- 
tract waa  not  of  a  diaracter  to  be  fully  ^n- 
fcroed  by  a  court  of  eqidty.  It  was  stjgned 
1^  detendant  IndividuaUy,  but  not  as  true* 
tee.  It  was  not  signed  by  bis  wife,  and 
could  not  have  been  enforced  against  her. 
It  was  entoed  Into  without  notice  to  the 
soUdtorB  of  plaintiff  and  Ajuile  W.  Good- 
win, omtrary  to  the  order  of  tiie  court 
But,  notwithstanding  all  this.  It  does  not  U3r 
low  that  plaintiff  may  take  advantage  of 
defenses  which  the  purchase  could  have 
made  In  an  acti<m  brought  to  compd  him  to 
perform  his  part  of  It  It  most  not  be  for- 
gotten that  an  undivided  two-thirds  of  fba 
land  could  not,  in  any  event,  have  been  ap- 
propriated to  pay  the  Jlidgment  ot  plaintiff, 
and  that  the  attachmoit  and  gamlShmott 
were  ineffectual  to  oreate  any  lien  upon  snob 
Interest,  or  to  impose  any  UoUllty  on  ae- 
count  of  the  proceeds  of  its  sole.  The  agree- 
tnont  to  sen  was  made  contraiy  to  the  order 
of  (.uurt.  It  is  true;  but  after  It  was  made 


and  reported,  and  due  notice  had  been  gixea 
to  the  parties  In  Interest,  the  court  ratified 
and  confirmed  It,  and  the  Irregularity  was 
thereby  waived.  The  agreement  was  nut 
made  in  the  name  of  the  defendant,  aa  trus- 
tee, but  It  could  have  been  enforced  as  to 
an  undivided  one-third  of  the  land,  subject 
to  the  contingent  rights  at  his  wife,  and 
created  a  valid  obligation  on  his  part  to 
transfer  to  the  purchaser  a  perfect  title  to 
the  entire  tract  It  may  be  true  that  Slemen 
could  not  have  been  compelled  to  accept 
what  defendant  oould  have  been,  by  a  oonrt 
of  equity,  compelled  to  convey;  but  that  did 
not  affect  the  right  of  Slemen  to  demand 
and  accept  a  conveyance  made  according  to 
the  agreement,  and  to  carry  It  out  on  bis 
part  The  attachment  was  not  effectual  to 
transfer  to  plaintiff  any  defense  he  may 
have  had  to  the  agreement  but  his  rights 
acquired  by  virtue  of  It  whatever  they  were, 
remained  to  him  intact  He  is  willing  to 
accept  the  omveyanee  tendned  by  defend- 
ant, and  the  attachment  confers  no  power 
to  prevent  such  acceptance.  As  there  was 
no  conflict  in  tlie  evldenoe  in  r^ard  to  the 
material  flacis,  thB  court  rightly  Instructed 
the  Jury  that  the  sale  was  valid. 

2.  It  la  said  that  Oie  agreement  was  con- 
trary to  diapter  102  of  the  Acta  of  the  IStb 
General  AssemUy,  which  proiidea  that  no 
oouveyanoe  ot  land  ahall  be  made  by  an  ex- 
ecutor or  trustee  acting  und»  a  wIH  flrat 
admitted  to  probate  in  another  state  until 
three  months  after  tlie  recording  of  a  dnly- 
authenUcated  copy  of  the  wQl,  original  rec- 
ord of  appohitment  quaUflcatlon,  and  bond, 
(unless  bond  was  waived  In  the  will,)  In  the 
proper  probate  record  of  the  county  ^ere 
the  land  is  situated.  In  tUa  case,  aa  already 
stated,  the  fbrmal  conT^ance  waa  made 
September  4,  1888,  but  the  will  was  not  re- 
corded in  Sioux  oounty,  nntU  Novembw  2S. 
1889.  This  ol^eetloa  goes  only  to  the  trust 
estate,  and  not  to  the  undivided  estate  of  the 
defffiidant  While  It  mi|^t  ban  authwlBed 
the  purchaser  to  refuse  the  deed  toidwed. 
yet  that  was  a  p»Bonal  xf^t  whicli  he  could 
wslve.  The  defect  bi  the  proceedlnga  did 
not  neceasarHy  defeat  the  sale; 

3.  It  Is  contended  that,  «rea  it  the  sale  be 
valid,  yet  plaintiff  has  acqiflred  a  rlj^t  by 
virtue  of  the  gamlsbment  proceedings,  par- 
amount to  the  intaraat  of  Intervene  in  the 
proceeds  ot  the  sde.  This  tflalm  la  founded 
ixpoR  aectloa  3828  of  the  Code,  •vrbUii  la  aa 
follows:  *'No  Bale  or  mntgage  of  personal 
property,  where  the  voidor  or  mortgagor 
retain*  actual  poaaoaglon  thereof.  Is  valid 
against  iKdstlng  oredltors  or  snbaeqnent  por- 
chasen  without  notloe,  nsleaa  a  written  In- 
atroment  conveying  the  same  la  executed, 
aeknoirtedged  like  conveyances  of  real  ea- 
tate,  and  aied  toe  record  with  the  recorder 
ct  the  county  where  the  holdw  of  tlra  pnq> 
«ty  reeldea"  It  Is  not  shown  that  i»lalntl9 
had  actual  notice  of  the  assignment  by  de- 
fendant to  intervener  of  tlie  prooaaft  of  the 


Digitized  by  Google 


Iowa.) 


PETERSON. 


677 


sale  before  the  notices  of  famishment  were 
serTCd,  and  the  asBigmnent  was  act  recorded 
in  Hloux  county.  The  quesdoa  presented  is 
whether  liieckhoff  li  liable  for  the  money 
and  note  In  hla  hands,  aa  the  property  of  de- 
fondant,  notwltbstandliiff  their  assignment  to 
intervener  fire  days  before  the  notice  of  gar- 
nishment wag  served  on  &teDien,Qnd  nlnedays 
before  it  wna  served  oa  RfeckhotT.  The  mon- 
ey and  note  are  to  be  held  by  the  latter  until 
ttie  attadiment  ihMild  be  discharged.  lie 
knew  when  he  received  them  that  they  had 
been  appnvrlated  by  defendant  to  a  spedOc 
purpose.  He  appears  to  have  been  made  a 
ci-UBtee  to  hold  them  until  the  parties  In  In- 
terest shall  have  ascertained  their  rights. 
Hilt  It  may  be  conceded,  fur  Uie  purposes  of 
this  case,  Out  he  received  them  as  agent  for 
defendant  Does  lectlon  1023  apply  to  a 
case  of  this  kind?  It  refers  to  a  sale  or 
mortgage  of  personal  property  when  the 
vendor  or  mortgagor  "retains  actual  posses- 
sion thereof."  The  meaning  of  the  words 
"actual  poasesrion"  was  considered  In  King 
v.  Wallace,  78  Iowa,  222.  42  X.  W.  Rep.  776; 
and  snch  poseearion  was  held  to  exist  where 
the  mortgagor  retains  the  property  under 
his  immediate  supervision  and  control,  al- 
though he  employ  others  to  aid  In  that  con- 
trol, and  not  to  exist  where  the  mortgagor 
resided  in  one  county,  and  the  property  was 
Id  the  Immediate  custody,  and  under  the 
control,  of  hla  agent  in  another  county.  Un- 
der the  rule  of  that  case,  defendant  never 
bad  actual  possesion  of  the  money  and 
note,  and  did  not  retain  It  when  the  assign- 
ment was  made.  Therefore  the  section  does 
not  apply. 

What  we  have  said  disposes  of  the  con- 
trolling questions  In  the  case.  The  evidence 
was  sufficient  to  support  the  Judgment,  and 
we  discover  no  Bufflcl«it  reason  for  disturb- 
ing it  Affirmed. 


TANSBT  T.  PBTEBSOX  eC  aL 
(Snpieme  Coart  of  lows.   May  Sa,  1683.) 
Giahantv. 
Under  an  acr««Dent  to  iroaraDty  the 
paymeot  of  a  draft  for  a  certain  sum,  a  person 
will  not  1m  required  to  guaranty  the  paympnt 
of  a  draft  for  an  amount  equal  to  snrh  sum  and 
the  interest  thereon  ap  to  the  date  the  draft  Is 
vayable. 

Appeal  from  district  court,  Chickasaw 
county;  L.  O.  Hatch,  Judge. 

Action  at  law  to  recover  of  the  defendants 
for  the  failure  to  guaranty  the  payment  of  a 
draft  drawn  by  plaintiff's  assignor  on  the 
-Vaabua  Union  Wf>olen-MiII  Company.  It  Is 
averred  In  the  petition  that  the  said  company 
is  a  corporation,  and  that  the  defendants  are 
directors  thereof,  and  that  previous  to  draw- 
ing said  draft  the  said  defendants  had  prom- 
ised and  agreed  that  they  would  indorse 
their  personal  guaranty  upon  said  draft,  and 
that  they  failed  and  refused  to  perform  said 
'indertaklDg,  bf  whidi  plalntHTs  easlgikor 
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fatlod  to  collect  the  said  draft.  There  was  a 
demurrer  to  the  petititni,  whl<^  was  sus- 
tained, and  plalntier  appeals. 

B<Mes,  Condi  &  JBoiea,  for  appellant  Ellis 
&  EUls  and  A.  O.  Lawroioe,  for  appellees. 

ROTHROCK.  J.  As  the  question  to  be  de- 
tennliud  arises  vj/oa  the  rulliv  of  the  dis- 
trict court  upon  a  denuirrer,  it  wIU  be  nece»- 
sary  to  set  out  the  substance  of  the  petlti<m. 
It  appears  thereaCnm  that  the  Nashua  Union 
Woolen-Mill  Compaisy  is  a  corporation. doing 
business  at  Nashua,  la  this  state.  It  was 
engaged  In  the  purchase  of  wod,  and  tha 
manufacture  and  sale  <it  wo(rfen  goods.  S. 
Blmenatok  ft  Co.  were  a  partnership  doing 
business  in  the  fdty  of  St  Louia,  and  on  De- 
cember 3,  1888,  th^  addressed  a  letter  to 
the  woolen-mUl  company,  of  which  letter  the 
following  is  a  coi^:  "St  Loula,  December 
3rd,  1^  Nashua  Woolen-Mill  Co.,  Niiahua, 
Iowa:  Your  favor  of  the  first  Inst,  at  hand, 
and  contents  carefully  noted,  for  whicli  you 
have  our  thanks.  We  have  expressed  to  you 
to-day  one  package  wool,  lot  8,  represenilug 
about  16,000  Itis.,  good,  strict  selected,  and 
medium.  Price  22^  eta.  On  receipt  of  sam- 
ple, please  let  us  hear  fn»n  you.  Yours,  very 
respt,  3.  Bl«ienstok  A  Co."  One  J.  E. 
Noble  was  an  agent  and  employe  of  the 
woolen-mlll  company.  On  (be  5th  day  of 
December.  1888,  Noble  answered  said  letter, 
as  follows:  "Nashua,  Iowa,  December  Cth. 
1888.  S.  Bl»enstok  &.  Co.— Gents:  We  have 
your  favor  of  December  Srd,  and  have  noted 
tha  contents.  If  your  wool,  lot  8,  is  as  good 
aa  the  sample  sent  we  can  use  it  at  price 
named,  and  you  may  ship  It,  say  four  to  tive 
tiiousand  pounda,  so  we  can  try  It.  You  can 
draw*  on  B.  L.,  at  ^ty  days,  and  our  direct- 
ors wUl  Indorse  draft  as  heretofore,  and  will 
see  It  paid  promptly  when  due.  If  that  la 
not  satlsftictory,  you  will  wire  us  on  receipt 
hereof,  and.  If  it  Is,  please  ship  at  once. 
Yours,  truly,  Na^na  Unlrai  Woolen-Mlll  Go. 
J.  B.  Noble,  Manager."  Noble  was  author- 
ized by  the  defradants  to  pledge  and  otter 
the  credit  of  said  defendants  In  the  purohuee 
of  wo<4  to  be  used  and  worked  in  the 
woolen  mill,  and  to  write  the  letter,  and 
make  the  agreement  and  order  in  aaid  letter 
contained.  Prior  to  writing  the  last  above 
letter,  the  said  Btenenstok  &  Co.  had  sold 
and  shipped  to  the  woolen-mlll  company  a 
quantity  of  wool,  and  had  drawn  on  the 
woolen-mlU  company  thereCor,  at  60  days 
from  date  of  shipment  for  the  contract  price 
of  aald  wool,  together  wltli  interest  thereon 
for  63  days,  at  the  rate  of  7  per  cent  per 
annum;  and  the  then  director*  had  made  and 
signed  the  following  indorsement  on  the  said 
draft:  "We  hereby  guaranty  the  payment 
of  the  within  draft,  and  waive  notice  on  non- 
payment and  protest"  On  the  7th  day  of 
December.  18S8,  Blenenstok  A  Co.  shipped  to 
the  woolen-mlll  company  6,900  pounds  of 
wool,  which  were  as  good  aa  the  sample  re- 
ferred to  in  the  letter  offering  to  make  the 
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■ale.  Hie  woolen-mni  company  refused  to 
acc^t  a  larger  qnantlty  of  wo(d  than  was 
ordered,  and  reablpped  a  i>art  of  it  to  the 
conslgnorB,  but  retained  and  ccmverted  to  its 
use  between  4,000  and  5,000  pounds.  After 
the  part  of  the  wool  was  so  returned,  Blen- 
eostok  &  Co.  drew  their  draft  on  the  woolen- 
mtll  company  for  the  amount  of  wool  re- 
tained by  ft,  at  the  omtract  price  therefor, 
together  with  Interest,  at  the  rate  of  7  per 
cent  per  annum,  for  the  period  of  03  day& 
The  following  Is  a  copy  of  said  draft:  "S. 
Blenenstok  &  Co.  $1,117.36.  St.  Lonis,  De- 
cember 7th,  18Sa  Sixty  days  after  date, 
pay  to  the  order  of  Mechanics'  Bank,  eleven 
hundred  seventeen  and  tfalrty-slx  one-hun- 
dredth dollars,  value  received,  and  charge  to 
the  order  of  S.  Blenenstok  &  Co.,  to  the  Nash- 
ua Union  Woolen-MlU  Co.,  Nashua,  Iowa." 
Said  Blenenstok  &  Co.,  about  the  time  of 
drawing  this  draft,  demanded  of  defendants, 
ond  each  of  them,  that  they  guaranty  the 
paymentthereof,  by  Indorsing  thereon  a  guar- 
anty similar  to  that  indorsed  upon  the  for- 
mer draft  drawn  by  them  upon  the  woolen- 
mill  company.  The  defendants,  and  each  of 
them,  refused  to  Indorse  the  draft,  and,  al- 
though It  was  accepted  by  the  woolen-mill 
company,  no  part  of  It  has  been  paid.  The 
plaintiff  is  aiMlgnee  of  the  dalm,  and  the 
owner  and  holder  thereof.  Tbe  demurrer  Is 
baaed  upon  several  groimds.  They  are  all 
to  the  effect  that  the  transaction  between 
the  parties  created  no  binding  obligation  up- 
on the  defendants  to  indorse  that  draft  pre- 
sented to  them  for  their  written  guaranty. 

The  contract  or  agreement  to  guaranty  the 
draft  was  explicit,  in  this:  that  It  limited  the 
shipment  to  four  or  five  thousand  pounds, 
and  It  required  Hiat  the  draft  should  be 
on  "R  L."  at  GO  days.  The  leUers  "B. 
li."  stand  for  "Bill  of  Lading."  It  was  not 
Intended  by  tbe  letter  written  by  Noble  that 
the  draft  cibould  be  written  on  the  bill  of 
lading.  It  merely  meant  that  the  usual 
course  should  be  pursued  In  this  commercial 
transaction;  that  is,  that  the  draft  should 
accompany  the  bill  of  lading.  The  defend- 
ants were  under  no  oblIgatl<m  to  guaranty 
a  draft  for  more  than  5,000  pounds,  and  they 
had  the  right  to  require  that  the  draft  should 
be  presented  for  their  guaranty  promptly, 
imd  upon  the  delivery  of  the  wool.  It  may 
be  that,  as  part  of  the  wool  was  returned, 
and  a  draft  forwarded  for  a  quantity  wfthin 
the  terms  of  tbe  order  for  wool,  the  fact 
that  more  was  shipped  In  the  first  Instance 
than  was  ordered  Is  not  material.  It  is  not 
necessary  to  decide  that  question,  because. 
In  our  opinion,  the  defendants  were  not  re- 
quired to  indorse  the  draft  for  another 
roason.  which  we  will  now  consider. 

Conceding  that  the  letter  written  by  Noble 
was  binding  on  the  defendants.  It  was  no 
more  than  authority  to  draw  at  00  days  for 
the  price  named.  There  Is  no  provlslou  In 
the  offer  for  interest  at  7  per  cent,  or  In  any 
tttlier  amount  Drawing  at  60  days  means 


payable  tai  00  days,  and,'  tf  bitweat  Is  not 

named,  the  Instmment  draws  no  Interest  It 
Is  claimed  that  the  statemcoit  Hiat  the  draft 
would  be  Indorsed  by  the  directors  as  here- 
tofore should  be  helA  to  be  an  obligation  to 
pay  7  per  cemt  toterest,  because  Interest  at 
that  rate  was  Included  In  tbe  previous  trans- 
action. It  appears  to  na  that  the  reference 
to  the  former  draft  cannot  be  allowed  to 
have  that  effect  Indorsing  *^e  draft  as 
heretofore"  has  reference  tu  the  fc»in  of  the 
indorsement  and  not  Its  amount  or  the  rate 
of  interest  This,  It  appears  to  us,  la  appar- 
ent from  the  form  of  the  Indorsement  It 
Is  a  full  guaranty  of  payment,  and  a  waiver 
of  notice  of  nonpayment  and  protest  Hie 
case  Is  fully  within  the  niie  announced  by 
this  court  In  tbe  case  of  Lindley  v.  Bank, 
76  Iowa,  629,  41  N.  W.  Hep.  SSL  The  Judg- 
ment of  the  district  court  is  affirmed. 


COLONIAL  &  U.  S.  MORTO.  CO.  v.  STB- 
VENS  et  aL 
(Supreme  Court  of  North  Dakota.    May  0, 

1898.) 

SCRBTTSDIP— LlABILITT  OF  HARBIBD  WoHBX. 

A  married  woman  is  liable  on  a  not* 
slened  by  her  as  surety  for  her  husbanil,  al- 
though she  does  not  chaqpi  Iwr  sqnrate  estate 
with  the  payment  thereof, 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Cass  county; 
William  B.  HcCkmuell.  Judge. 

Action  by  tte  G<donlal  ft  United  Stales 
Mortgage  Company  against  (Mando  Stevens 
and  Ellen  A.  Stevens  on  a  note.  From  a 
judgment  dismissing  ttie  case,  ^alntlff  ao- 
peals.  Reversed. 

W.  J.  Kneeshaw,  (Byron  Abbott  of  coun- 
sel,) tor  appellant  CSurtes  A.  Pt^ock,  for 
respondents. 

(X)BLISS,  J.  We  have  to  determine  on 
this  appeal  a  single  question  of  law.  The 
essential  facts  are  few  and  simple.  The  de- 
fendant Ellen  A.  Stevens  executed,  as  sure- 
ty with  her  husband,  a  promissory  note  to 
the  plaintiff.  To  secure  the  note,  they  both 
executed  a  mortgage  upon  tbe  homestead  of 
the  husband.  In  neither  the  note  nor  the 
mortgage  did  the  wife  charge  her  separate 
estate  with  the  payment  of  the  amount  of 
the  note;  nor  did  she  In  any  other  manner 
charge  such  estate  with  Ite  payment  At 
the  time  the  note  was  signed  she  owned  no 
separate  estate  whatever.  Tbe  action  In 
brought  against  her  upon  the  note.  The  only 
defense  Is  tlmt  she  is  not  Uable  thereon, 
because  she  was  a  married  woman  at  the 
time  tbe  note  was  given.  This  defense  was 
successful  below.  From  the  judgment  dis- 
missing the  action  the  appeal  to  this  court 
has  been  taken,  and  whether  we  affirm  or 
reverse  this  Judgment  depends  upon  the 
question  whether  n  married  wmnan  is  liable 
>  on  hnr  contract  imder  the  clrcumstanoa* 
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pzlatliig  In  tbiB  case.  The  rale  which  ren- 
ders her  liable  must  be  found  In  the  statnte, 
or  it  does  not  exist  At  common  Inw,  and 
even  under  equltalble  rules,  this  contmct 
would  be  Told..  It  is  unnecesaary  to  restate 
the  reasons  which  have  been  given  for  the 
doctrine  which  exempts  married  women 
from  liability  on  their  contracts.  Neither  Is 
a  citation  of  authorities  to  support  this  rule 
necessary.  The  reasons  which  gave  birth  to 
tills  rule,  and  the  rule  Itself,  are  familiar  to 
bench  and  bar. 

Whenever  It  Is  claimed  that  a  married  wo- 
man is  liable  upon  her  contract,  and  the 
case  does  no't  fall  within  any  exception  to 
Oto  leneral  doctrine  of  nonliability  known 
to  courts  of  law  or  equity,  we  must  turn 
to  statatoiy  law  for  oar  guide.  Sevoal  seo- 
tlona  of  oar  statutes  are  referred  to  by 
oomud  tor  plaintiff  a*  mstalnlnff  his  cmten- 
tion  that  the  defmdant  Ellen  A.  Sterena  Is 
llaUe  npon  tlie  note  which  she  signed  na 
Borelj  for  her  bosband.  The  one  which 
bean  most  directly  upon  the  question  Is  sec- 
tion 2000  of  the  Oonplled  Laws.  It  dedares 
that  "either  biuibaiid  w  wife  may  enter  Into 
any  engagemoit  or  transaction  with  the 
other,  or  with  any  otiier  person,  respecting 
property,  wblob  either  might.  If  unmarried, 
subject.  In  tnuuncttons  between  tbemsdreB, 
to  the  g«ieral  mlra  wbldk  omtrcd  tbe  ao- 
tlons  of  persons  occupying  confidential  rela- 
tions with  each  other,  as  d^ned  the  title 
<m  tnwta."  TbiB  atatnte  Is  very  tooad  In  Ite 
language.  It  li  tme  ttut  the  omtract  must 
be  one  respecting  property;  but  we  cannot 
aawnt  to  the  Ttew  that  It  miut  relate  to 
tbe  married  woman*!  separate  propoly.  It 
woold  have  been  easy  to  have  said  so  In 
express  terms  had  such  been  the  purpose 
of  the  lawmaking  power.  When  the  legis- 
lature has  estabUshed  the  sln^e  and  simple 
test  that  the  contract  must  be  aoe  respect- 
ing property  generally,  we  have  no  right  to 
amend  the  law,  and  thereby  Inject  into  the 
sot  a  farther  limitation  which  will  exdude 
many  contracts  respecting  property.  To  add 
another  limitation  by  Interpretation  would 
Ignore  the  drift  of  legislation  on  tbe  subject 
of  the  ri^ts  and  llabUitlea  of  married  wo- 
men. -The  current  runs  steadily  and  strongly 
In  the  direction  of  emancipation  of  tbe  wife, 
and  of  the  imposition  of  respcmribUlty  com- 
mensurate with  her  Increased  rl^ta  Why 
tbe  words  ''respecting  property"  were  In- 
serted In  the  law  It  Is  not  neoeseary  to  de- 
tennlne.  It  Is  solBclent  for  the  pnrpoees  of 
this  case  to  give  full  effect  to  them.  This 
we  do  by  holding  that  any  contract  reepeot- 
Ing  property  la  binding  npon  the  wife, 
whether  the  agreement  does  or  does  not 
relate  to  her  own  separata  estate.  Some 
courts  have  looked  upon  the  married  wmnan 
as  needing  protection  from  her  husband  in 
matters  relating  to  property.  We  are  not 
In  accord  with  these  views,  which  regard 
tbe  state  as  more  friendly  to  the  wife  than 
her  own  huaband,  especially  under  the  sys- 


tem which  here  prevails,— a  system  which 
recofmizes  her  legal  independence  so  far,  at 
least,  as  property  and  the  right  to  enter  into 
contracts  are  concerned.  Increased  ri^ts 
bring  Increased  responsibilities.  It  is  quite 
significant  that  in  several  of  the  states  the 
married  woman's  power  to  contract  is  ex- 
pressly limited  to  contracts  relating  to  her 
separate  property.  Here  we  have  no  such 
limitation  In  terms,  and  yet  it  is  urged  that 
these  dissimilar  statutes  ere  to  have  the 
same  interpretation.  On  what  principle  this 
contentl<m  Is  based  we  are  tumble  to  dis- 
cover. A  contract  to  pay  mtmey  Is  a  con- 
tract respecting  property.  If  It  does  not 
relate  to  property,  then  money  Is  not  prop- 
erty. And  to  what  else  does  such  a  contract 
relate  If  not  to  property?  But  we  are  not 
wtthont  authority  on  this  point  Section  1K3 
of  the  ClTll  Code  of  (tellfomla  Is  Identltrnl 
In  Its  language  with  our  section  2590  of  the 
Compiled  Laws.  In  Good  v.  Moulton,  (Cal.) 
8  Fac  Rep.  63,  the  supreme  court  of  that 
state  held  that  a  wife  was  liable  upon  a 
note  signed  by  her  as  surety.  We  quote 
briefly  from  the  opinion  to  show  the  scope 
of  the  decision.  After  referring  to  an  In- 
Btmctlon  wblcib  the  trial  Judge  had  given, 
the  court  said:  "The  Instmctton,  In  effect, 
told  the  Jnrj  that  If  Mrs.  Moolton  was  a 
married  woman,  and,  without  consideration, 
executed  the  note  for  the  accommodation  of 
D.  L.  Uoulton,  and  the  plaintiff  knew  these 
facta,  then  their  verdict  must  be  for  the  de- 
fmdanta.  This  was  error.  In  this  state  a 
married  voman  may  oiter  Into  any  engage- 
ment or  transaction  respecting  property 
which  she  might  if  unmarried.  Section  ISS. 
Givfl  Code.  A  promlssoty  note  Is  an  engage- 
ment respecting  proper^T  whbdi  a  married 
woman  may  nuke,  though  it  can  be  en- 
forced only  as  against  her  separate  property. 
Uarlow  T.  Barlew,  5S  GaL  406;  Alexander 
V.  Bouton,  BS  GaL  IS.  If  Mrs.  Motdton  had 
been  unmarried,  she  could  have  made  a 
promissory  note  for  the  accommodation  of 
her  father  wlth<mt  reedvtng  any  eaiuAAeni- 
tton  for  so  Holng;  and  ^  note  so  made. 
In  Ihe  hands  of  one  who  received  It  for 
Talne,  would,  beyond  qneslion,  faave  beoi 
valid  and  Mndlng  npm  her,  though  the  head- 
er knew  bow  and  why  It  was  made  Bnt 
the  fact  tiut  die  was  married  does  not  at 
all  change  the  mle^  or  limit  her  power  In 
this  respect"  The  case  is  directly  tai  point 
No  anthority  to  the  oontraiy  can  be  found. 
Hie  decision  Is  In  bannimy  with  advanced 
Ideas  npon  ttie  mbject  It  accords  with  the 
spirit  of  our  legislation  tooohlng  married 
women.  By  vartons  statntes  taw  property 
has  Kwen  wrested  from  the  contnd  of  her 
husband.  He  Is  no  Imager  Uable  ft>r  her 
debts.  She  Is  made  responsible  fOr  her  own 
engaganents.  Sections  2S88;  2083,  Comp. 
Uiws.  The  poUcy  disclosed  1^  all  the  Ie8ls> 
latlon  in  this  state  npon  the  subject  la  to 
place  the  married  woman  upon  the  same 
footing  as  a  feme  mole  with  reflect  to  her 
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property  ana  to  her  rie^ts  to  make  btndlsEr 
oontracts.  See.  also,  aa  tending  to  support 
onr  TiewB,  "Wood  v.  Orford,  52  Cal.  412,  nnd 
Harlow  t.  Barlew,  53  Cal.  450.  We  hart, 
no  fear  that,  under  the  construction  wo 
have  placed  upon  the  statute,  tiie  wife  will 
become  the  victim  of  husband's  machina- 
tions to  strip  her  of  her  property  for  his 
own  benefit  Nor  would  the  denial  of  her 
power  to  bind  herself  for  the  payment  of 
b.*s  debts  afford  her  any  protection  as 
against  her  husband.  It  la  always  in  her 
power  to  give  him  her  entire  estate,  or  to 
pay  all  his  debts  out  of  her  seiparate  prop- 
erty. Tte  judgment  Is  reversed,  and  the 
district  court  is  directed  to  alter  judgment 
for  plalntlfl  for  the  amount  due  npon  the 
note,  with  costs.  All  concur. 


JTAUBY  V.  ESTBRLET  HARVESnNG 
MAOH.  CO. 
(Snprem*  Court  of  North  Dakota.    March  21, 

1893.) 

Sali  —  Rbooibsioh  bt  Buxbb  — Waruittt~-No- 
TicB  or  Brbach  to  SsLLsa  —  Kbcovbbt  or 
AuoirsT  Paid— PATHEira  bz  Note— Kbs  Jtmi- 

OATA. 

1.  Before  the  pnrchaBer  after  a  sale  can 
recover  back  the  parchase  price,  on  the  theory 
of  breach  of  warranty  and  rescisaioD.  be  must 
fnlly  perform  alt  conditions  precedent  oa  his 
part  to  be  performed  according  to  the  terms  of 
the  warranty.  On  sale  of  a  harvester,  the  con- 
tract of  warranty  provided  that  the  purchaser 
should  give  written  notice  of  defects,  not  only 
to  the  agent  from  irhom  the  machine  waa  re- 
etAved,  bat  also  to  the  company  at  its  head- 
quarters. No  notice  to  the  company  waa  given. 
Held,  under  the  evidence,  that  there  was  no 
waiver  of  this  requirement,  and  that  therefore 
plaintiff  could  not  recover  back  the  purchase 
price  on  breach  of  warranty,  although  tba  ma- 
chine was  returned  by  him. 

2.  When  it  is  not  certain  that  the  same 
qaestion  waa  determined  in  favor  of  the  party, 
in  another  action,  who  relies  on  the  judgment 
therein  as  conclusive  as  to  such  question,  the 
Judgment  is  not  final  on  the  point  Hrl4  that, 
in  an  action  to  recover  the  purchase  price  of  a 
harvester,  on  the  theory  of  a  breach  of  the 
warranty  and  reselssioD  of  the  contract  de- 
fen<laiit  herein  could  not  rely  on  a  jud^ent 
UKainat  plaintiff  In  favor  of  the  indorsee  for 
value  of  a  note  given  by  plaintiff  on  the  pur- 
chase of  such  harvester,  as  settling  the  issue 
of  a  breach  of  warranty  and  rescission  of  the 
contract  of  sale  against  the  plaintiff,  for  the 
reasoQ  that  the  judgmeut  against  plaintiff 
cniRht  have  been  rendered  on  the  ground  that 
despite  a  breach  of  warranty  and  rescission  of 
the  contract  of  sale,  the  indorsee  of  the  note 
might  have  recovered  as  an  Innocent  pur- 
chaser thereof  before  maturity;  snch  a  de- 
fense not  bdng  available  as  against  sncb  a 
purchaser  of  negotiable  paper,  and  there  being 
nothing  to  show  on  what  particular  ground  the 
jndgment  was  rendered. 

U.  Where  a  purchaser  of  property  gives  his 
note  therefor,  and  afterwards  rescinds  the  con- 
tract of  sale  on  the  ground  of  brea^  of  war- 
ranty, he  may  recover  the  amount  of  the  note 
and  Interest,  without  first  paying  the  same, 
when  the  note  was  negotiated  before  matority 
to  an  innocent  purchaser  for  valne.  But  ilie 
judgment  should  provide  that  u|niii  the  return 
of  the  note  to  tlie  |iiaiurifT.  mid  his  release 
from  aB  liability  thereon  growing  out  of  any 


judgment  whldi  has  been  recovered  thereoiL 
and  on  paym«tnt  of  oosta  within  a  apedfled 
thue,  the  judgment  should  be  aadsfled. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Richland  coun- 
ty; W.  S.'  Lauder,  Judge. 

Action  by  Patrick  Fahey  against  the  Es- 
terley  Harvesting  Afochlne  Company  for  a 
rescission  of  contract  Plaintiff  had  jndg- 
ment, and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Beversed. 

HcCumber  A  Bogart,  for  appelant  W. 
SL  Purcell  and  Ia  B.  Everdell,  for  reapond- 
mt, 

OOBLTSS,  J.  The  basis  of  Ibla  action  Is 
tba  resdsrion  of  a  oontraot  fOr  the  sale  end 
pnrehaae  of  a  twfaie-Mndlng  harvester.  The 
plaintiff  purchased  the  property  ci  tb*  de- 
fmdant  for  9110,  giving  his  negoUable  prom* 
lasory  note  flierefor.  TTptm  the  sale  a  writ* 
ten  warranty  was  given  to  plaintiff  by 
defoid&nt  Plaintiff,  ^^aiTn^Tig  that  llie  bar- 
vester  waa  not  as  warranted,  returned  the 
macblne,  and  bnmght  sidt  to  recover  the 
parchase  price,  aUeglng  that  deCeadant  bad 
negotiated  the  note  before  matoifty  thereof. 
One  of  ^  d^^nsea  set  forHi  In  tiie  ansv^ 
was  estoppd  by  record.  Tliis  defense  was 
atruok  oat  on  motion  at  the  trial.  We  are 
thos  compiled  to  determine  Its  sofflcleney. 
It  set  op,  In  substance,  that  the  note  was 
tmnsfbred  to  the  Flnt  National  Bank  of 
Whitewater,  Wis.,  and  fliat  salt  waa  bFoofOit 
upon  It  by  tbe  bank  before  a  jiaptlce  ct  the 
peace,  and  that  In  that  salt  tlie  defendant 
therebi.  and  the  plaintiff  In  Oie  ease  at  bar. 
relied  as  a  defense  npon  de  same  breach 
of  warranty,  followed  by  the  same  rescis- 
8l(m  at  the  oontract  of  porchaa^  whhfli  con- 
sUtntes  the  groundwork  of  his  cause  of  ac- 
tion In  ttils  case.  Jndgment  was  rendered  in 
that  action  against  the  defendant  therein 
{the  plalntlfl  in  this  case)  for  the  full  amount 
of  the  note.  The  defendant  in  the  present 
acUon  was  not  a  party  to  that  salt;  bat 
waiving  this  point  whatever  force  It  may 
have,  we  are  clear  that  the  trial  court  did 
not  err  In  holding  the  defense  Insnffldent 
The  record  of  the  case  before  tbe  *]u8tice 
of  the  peace  is  set  forth  In  the  answer.  It 
appears  from  that  record  that  the  plalntifiT 
therein  alleged  that  It  purchased  the  note, 
and  that  the  same  was  Indorsed  to  It  by  the 
payee  before  maturity  for  a  valuable  con- 
sideration and  In  good  Mtb.  TUs  averment 
was  denied.  But  we  are  unable  to  say  that 
the  court  did  not  find  this  fact  In  favor  of 
the  plaintUf.  Such  a  finding  would,  of 
course,  preclude  all  Inquiry  Into  the  questiona 
of  the  breach  of  warranty  and  rescission. 
Even  though  the  justice  had  been  convinced 
of  the  truth  of  the  defense  In  titis  regard,  he 
must  have  given  judgment  for  plaintiff  be- 
ciiuse  of  his  being  a  bona  fide  purchaaer  be- 
fore maturity.  It  thus  appears,  npon  the 
face  of  tbe  answer  In  the  caw  at  bar. 
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tiiat  the  fbrmer  Jodgment  may  have  rested 
on  either  of  these  points,— that  tbere  was 
no  breach  of  warranty  and  rescission,  or 
that  the  defendant  therein  could  not,  de- 
spite such  breach  of  warranty  and  rescis- 
sion, BUB  tain  his  defense,  because  the  plain- 
tiff therein  was  a  good-faith  purctiaser  and 
indorsee  of  the  note  befoie  maturity.  The 
defendant  in  the  case  at  bar  should  hare 
shown,  by  additional  allegations  in  his  an- 
swer, that  the  Issue  aa  to  the  breach  of  the 
warranty  and  rescission  was  in  fact  found 
against  the  defendant  in  that  case,  the  plalnr 
tiff  herein.  When  the  record  does  not  set- 
tle the  question,  oral  evidence  la  admissi- 
ble to  show  what  was  in  fact  decided;  but 
the  answer  must  clearly  show  the  ultimate 
fact  as  to  what  was  decided.  If  that  fact 
la  left  In  doubt  by  the  answer  the  defmse 
fialls.  Ttie  case  we  have  to  decide  falls  with- 
in that  class  of  cases  where  a  Judgment  on 
one  cause  of  aottoo  is  aon^t  to  be  used  aa 
exclusive  in  a  suit  on  anoUier  cause  of  ac- 
tion. In  such  cases  the  Judgment  Is  final 
only  as  to  the  matters  which  were  In  fact 
determined  In  the  former  case  and  adjudi- 
cated by  the  Judgment  Foye  v.  Fatch,  132 
Uaas^  103,  and  cases  dteH;  Stone  v.  Stamp- 
ing Co.,  (Mass.)  29  N.  B.  Bep.  623;  Crom- 
well r.  Coun^  of  Sac,  M  U.  &  351;  Nes- 
blt  V.  Indepeodent  DIsL,  14i  U.  a  610,  12 
Sup.  Gt.  Rep.  746;  Ben  t.  Menifleld,  109  N. 
y.  202,  16  M.  B.  Rep.  65.  The  least  uncer- 
tainty as  to  what  was  In  fact  determined  in 
tlie  suit  befbre  the  Justice  at  the  i»eace  is 
fatal  to  the  use  of  the  Judgment  as  an  es- 
toppel on  the  question  of  breach  of  warrant 
and  rescission.  This  uncertainty  created  by 
the  record  of  the  proceedings  b^ore  the  jus- 
tice la  not  In  sqy  manner  deoied  op  by  al- 
legations in  the  answer  that  the  question 
was  In  fact  determined  1^  the  Justice  against 
the  defendant  therein,  the  ^IntUf  In  the 
case  at  bar.  "According  to  Oc^  an  esto^ 
p^  must  be  certain  to  every  Intent;  and  If 
nptm  the  face  of  a  record  anything  Is  left 
to  conjecture  as  to  what  was  necessarily 
Involved  and  decided,  there  Is  no^  estoppel 
In  It  when  pleaded,  and  nothing  ctmcluMve 
In  H  when  offered  aa  evidence.  It  Is  un- 
doubtedly settled  law  Ibat  a  Judgment  of  a 
court  of  competent  Jurisdiction,  uptrn  a  ques- 
tion dlKKitly  Involved  In  one  suit,  Is  condn- 
slve  aa  to  tliat  question  In  another  suit  be- 
tween the  same  parties.  But  to  this  opera- 
thm  of  the  judgment  It  must  appair,  either 
upon  the  face  of  the  record,  or  be  shown  by 
sztrinslo  evidence,  that  the  precise  question 
waa  raised  and  determined  In  the  former 
mlt  If  there  be  any  uncertainty  npon  this 
head  on  this  record.— as,  for  example,  If  It 
appear  that  several  distinct  matters  may 
have  been  llUgated,  upon  ute  or  more  of 
which  the  judgment  may  have  passed  wlth- 
oot  Indicating  which  at  them  was  thus  liti- 
gated, and  upon  which  the  Judgment  was 
raidered,— the  whole  sabject-matter  of  the 
action  will  be  at  large,  and  open  to  a  new 


contention,  unless  this  uncertainty  be  re> 
moved  {^extrinsic  evidence  showing  the  pre- 
cise point  invcdved  and  determined."  Rus- 
s^  V.  Place,  04  U.  S.  606.  To  same  effect 
are  BeU  v.  Merrifield,  109  N.  T.  202.  16  N. 
B.  Rep.  56;  Stowell  v.  Cluin1>erlaln,  00  N. 
Y.  272;  Stone  v.  Stamidng  Co..  (Mass)  3» 
N.  S.  Rep.  623;  Cook  v.  Burnley,  45  Tex. 
07;  McDowdl  r.  Langdon.  3  Gray,  613; 
Downer  v.  Shaw,  22  N.  H.  277;  Chrlsman 
V.  Harmon,  28  Orat  Lea  v.  Lea.  99 

Maas.        If  evoything  allege<i  in  this  part 
of  the  answer  had  been  establi^ed  on  the 
I  trial,  It  would  have  been  Impossible  to  deter^ 
;  mtoe  what  was  In  fact  settled  by  the 
Jodgm^t  given  by  the  justice  of  the  peace; 
whether  defendant  was  Uable  because  tbere 
was  not  a  breach  of  warranty  and  rescls- 
Bton,  or  because,  notwithstanding  such  breach 
;  snd  resdsslQn,  the  AeteoM  mmt  fall  an 
'  against  the  plaintiff,  fonnd  by  the  court  to 
!  be  a  bmia  fide  porchaser  of  negotiable  pa- 
I  per  before  maturity.   To  recover.  It  was  la* 
'  combent  on  plaintiff  to  show  toat  he  had 
I  performed  oU  the  condltloas  precedent  of 
j  the  warranty  to  be  peifoxmed  <m  Us  port. 
This  he  did  not  do.  Mexe  brrabh  <it  the 
wanonty  did  not  entitle  him  to  rely  upon  Its 
promises.   He  must  have  token  action  to 
iuM  the  defendant  to  Its  warranty  after  n 
I  breach.  It  is  only  upon  giving  vnitten  notice 
I  to  the  ogait  from  whom  he  received  the  ma- 
'  chine,  and  also  to  the  Bsterley  Harvester 
I  Machine  Oompany,  at  WfaltewatM,  Wis.,  that 
I  he  Is  allowed  to  avoO  himself  of  the  war- 
ranty.  Failure  to  itfve  tmih  notice,  it  is 
proirtded.  Is  condnsive  against  tiie  pur- 
chaser's rlg^t  to  rely  on  the  warranty.  The 
same  evenhanded  josttoe  whldi  requires  the 
defendant  to  ke^  Ito  promlae  demands  of 
the.  platottff  that  be  pwfbrm  Us  part  ot 
the  agreement   Nether  vrlll  It  do  to  assert 
tliat  notice  to  the  con^iany.  In  addltl<m  to 
no>aoe  to  the  agent  from  whom  the  madilne 
was.  received,  waa  of  no  value  to  Ibe  oom- 
pany.  Hie  plaintiff  has  foreclosed  all  In* 
qnlry  Into  that  question  by  agredng  to  give 
sodi  notice.   Nor  Is  It  dlflBcult  to  conceive 
of  good  reasons  for  requiring  this  addltttmal 
notice.   Agents  in  titelr  seal  to  estobliah  a 
reputation  for  making  solea^  and  In  their 
natural  desire  to  earn  oommisri«ma,  may 
often  be  indlned  to  go  to  greater  lengths 
In  their  endeavor  to  sustain  a  sale  than  tiw 
sound  business  judgment  of  tbe  company 
woidd  approve.  It  is  necessary  that  the  com- 
pany should  have  direct  notice  of  the  pur- 
chaser's f^iotw  timt  tbe  machine  Is  unsatl^ 
factory,  that  the  company  may  act  Itself  In 
determtailng  what  sliall  be  dcme  in  such  an 
exigency.   If  notice  Is  to  be  given  only  to 
the  agent,  there  Is  no  certainty  that  the 
company  irill  evw  In  fact  know  of  the 
trouble.  In  time  to  act  prudently.   It  may 
ottea  leom  of  It  too  lato  to  save  itself  ftonk 
heavy  loss,  and  may  find  its  rifdits  seriously 
embarrassed  \fy  the  actions  and  agrennento 
of  a  subordlnato  agent  directly  Interested  1» 
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aapporttne  Qie  nle.  Other  sonnd  bnalneiB 
reasons  will  readily  suggest  tbemselres  to 
the  mind  for  insisting  upon  such  notice  as 
will  Insure  actual  knowledge  of  tbe  trouble 
at  the  headquarters  of  the  company.  In 
this  case  notice  was  ^ven  to  tbe  agent,  but 
no  notice,  either  written  or  oral,  was  ever 
given  to  the  company  as  required  by  the  war- 
ranty. Was  the  ^vhig  of  such  notice  waived 
by  the  conduct  of  any  of  defendant's  agents? 
We  think  not.  We  find  no  evidence  showing 
any  action  t.;kcn  by  any  ageut  of  the  de- 
fendant having  authority  to  act  for  it  In  the 
matter  of  receiving  such  notice.  Certainly, 
notice  to  the  agent  from  whom  the  machine 
was  received  was  not  notice  to  the  com- 
pany. To  hold  otherwise  would  r«ider 
meaningless  that  clause  which  provides  for 
notice  to  the  company  in  addltlim  to  notice 
to  such  tigmt  All  the  evidence  of  a  wsIvct 
of  such  notice  is  that  which  relates  to  the 
conduct  and  words  of  certain  experts  em- 
ployed by  defendant,  but  not  sent  specially 
to  fix  plaintilT's  machine,  but  placed  under 
the  control  of  the  agent  by  whom  It  was 
sold,  to  keep  the  machines  sold  by  the  com- 
pany in  repair.  These  facts  do  not  show  any 
authority  In  these  experts  to  substitute  their 
judgment  for  that  of  the  company  In  de- 
ciding the  business  proposition,  what  should 
be  done  when  complaint  should  be  made  that 
a  particular  machine  was  not,  when  sold, 
in  the  condition  warranted.  They  were  to 
fix  such  machines  as  tbe  company  should 
conclude  to  fix,  but  there  was  nothhig  In 
the  nature  of  tbelr  employment  which  gave 
them  authority  to  substitute  th^  judgment 
for  that  of  the  company  in  determining 
what  should  be  done  In  any  particular  case 
in  which  the  claim  of  breach  of  warranty 
should  be  made.  It  is  absurd  to  suppose 
that,  while  notice  to  the  agent  was  not  to 
be  sufficient,  the  company  intended  that  these 
experts,  exercising  special  powers,  under  the 
agent  himself,  and  acting  under  bis  direc- 
tion and  control,  were  to  be  given  complete 
authority  to  do  away  In  any  case  with  this 
explicit  requirement  that  written  notice 
should  be  sent  to  the  home  office,— a  require- 
ment so  Important  to  enable  them  to  pro- 
tect their  rights.  Is  there  greater  certainty 
ttiat  an  expert,  acting  entirely  tmder  the  dl- 
recton  of  the  agent,  will  bother  himself  to 
notify  the  company  of  difficulties  of  wlilch 
his  immediate  superior  has  notice,  and 
which  he  Is  setting  about  to  remedy?  The 
waiver  of  notice  must  come  from  some  agent 
having  power  to  waive  it  Tbe  warranty  ex- 
pressly provides  ttiat  "no  agent  or  expert 
has  any  authority  to  add  to  or  abridge  or 
change  it  In  any  manner."  The  power  to 
waive  notice  was  not  In  fact  vested  In  these 
experts,  or  any  one  of  thetn;  there  was 
nothing  In  the  nature  of  their  employment 
or  the  kind  of  work  they  were  performing 
to  Jnstl^  the  belief  that  they  were  author- 
ized to  decide  for  the  coDipnuy  all  matters 
it  would  be  called  upon  to  decide  when  ap- 


prised of  a  claim  of  breach  of  warranty;  and 

therefore  they  had  no  power  to  do  away 
with  the  necessity  of  notice.  The  purchaser 
was  distinctly  Informed  that  they  bad  no 
such  power,  and  in  the  same  connection  he 
agreed  to  give  notice  to  the  company  Itself, 
—an  act  simple  in  Its  nature,  and  easy  of 
performance.  Business  faith  required  him 
to  send  such  notice,  whatever  the  agent  or 
other  persons  might  say,  for  the  very  nature 
of  the  requirement  informed  him  that  the 
company  desired  and  Intisted  upon  such  a 
notice,  that  there  would  be  no  uncertainty 
of  Its  rec^pt  at  the  center  of  power  and  re- 
sponsibility,—to  guard  against  the  conceal- 
ment of  facts  by  local  aftents  who  might  be 
tempted  to  withhold  full  Information.  Tbe 
caselssoplalnthatwedo  not  feel  the  need  of 
authority.  But  we  find  adjudications  If 
harmony  with  our  views:  Fumeaux  v.  E» 
terly.  (Kan.)  13  Pac.  Rep.  824,  and  cases  <dt- 
ed;  Nichols  v.  Knowies,  (Minn.)  18  N.  W. 
Bep.  413. 

It  Is  urged  tiiat  the  court  erred  in  striking 
out  what  Is  designated  as  the  equitable  de- 
fense in  the  action.  On  the  theory  that  plain- 
tiff might  be  able  to  show,  on  a  new  trial,  a 
waiver  of  the  condltlMi  requiring  notice  to 
be  Bent  to  the  home  office,  we  will  refer  to 
this  point  Tbe  true  theory  of  this  action  is 
that  the  consideration  for  the  $110  note 
failed  because  of  a  breach  of  the  vrarranty, 
followed  by  the  performance  by  the  plaintiff 
of  all  the  conditions  of  the  warranty,  and  by 
a  complete  resdsdon,  and  that  it  then  be- 
came ^e  duty  of  the  defendant  to  return  the 
note.  The  authorities  seem  to  sustain  the 
doctrine  that  on  demand  for  a  note,  tmder 
such  circumstances,  the  cause  of  action 
arises,  and  that  the  maker  may  recover  the 
full  face  value  thereof,  althou^  he  has  not 
paid  it  or  been  held  liable  upon  It  Thayer  v. 
Manley,  73  N.  Y.  305;  Comstock  t.  Hler,  Id. 
2ba:  Famham  v.  Benedict,  107  N.  T.  liS9,  13 
N.  B.  Rep.  784;  Decker  v.  Matthews,  12  N. 
Y.  313.  Where  the  note  has  been  negotiated 
before  maturity  for  value,  as  in  this  case, 
there  would  seem  to  be  no  doubt  as  to  tbe 
soundness  of  the  doctrine;  and  when  the 
note  Is  still  in  the  hands  of  tue  original  par- 
ty, tbe  defendant  but  is  not  due  when  the 
action  is  brought  the  rule  ou^t  to  be  and  is 
the  same.  Thayer  t.  Manley,  73  N.  Y.  300. 
Neither  does  the  fact  that  the  maker  might 
restrain  the  negotiation  of  mdh  a  note,  and 
compel  Its  surrender  In  an  equlmble  action, 
affect  his  right  to  maintain  an  action  at  law 
for  damages.  Id.  But  the  Judgment  ought 
not  to  be  absolute.  If  the  defendant  requests 
the  privilege  of  restoring  the  note,  and  sav- 
ing plaintiff  from  all  possibility  of  loss  on 
account  thereof.  The  plaintiff  has  paid  noth- 
ing. His  rigu,.  to  damages  depends  upon  the 
danger  of  being  compelled  to  pay  tbe  note. 
W  hen  that  danger  is  removed,  it  would  be  a 
perversion  of  Jutttlce  to  allow  him  still  to  re- 
cover JiidKiuent  for  a  dtnnage  he  has  not  suf- 
fered, uud  cannot  possibly  suffer  la  tbe  fu- 
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ture.  If  the  Judgment  Is  to  stand  absolute, 
then  the  note  becomes  valid,  and  another  nc- 
tioQ  Is  necessary  to  settle  rights  which  ought 
to  be  adjusted  In  one  suit  Undor  our  sys- 
tem the  defendant  may  urge  as  defenses 
matters  In  l^al  actions,  which  under  the  old 
system  he  must  by  appropriate  equitable  ac- 
tions have  relied  on  as  the  tuuis  of  equitable 
r^ef.  The  policy  of  the  law  Is  to  settle  all 
■  the  controversy  In  a  single  suit  If  the  matt- 
er Is  insolvent,  the  defoidant  is  powerless  to 
compel  him  to  disgorge  what  he  has  received 
wiuiout  any  substantial  right  thereto.  The 
defendant,  howeY&r,  baa  assumed  that  the 
fact  of  nonpayment  of  the  note,  when 
coupled  with  the  Insolvency  of  the  maker, 
would  constitute  an  absolute  defense.  In 
this  we  think  he  is  in  error.  His  right  is  to 
bare  the  Judgment  contain  a  provision  which 
will  enable  him.  by  a  return  of  the  note 
vrithin  a  certain  time,  and  the  payment  of 
the  costs,  and  the  satisfaction  of  the  Judg- 
ment obtained  on  the  note  the  First  Na- 
tional Bank  of  Whitewater,  to  hare  the 
Judgment  In  this  case  satlsfled,  should  such  a 
Judfonent  on  a  new  trial  be  rendered  against 
d^eudant  Thayer  v.  Manley,  73  N.  T.  80S. 

For  the  error  of  the  court  In  refusing  to 
take  the  case  from  the  Jury,  on  the  ground 
that  plaintiii  had  failed  to  comply  with  the 
«ondltlott  of  the  warranty  requiring  written 
notice  of  the  defect  to  l>e  given  to  the  com- 
pany at  their  office  in  Whitewater,  Wis.,  the 
order  denying  motion  for  a  new  trial  Is  re- 
versed, and  a  new  trial  is  ordered.  All  con- 
car. 

On  R^eartng. 
(April  14, 1893.) 
We  have  carefully  considered  the  petition 
for  rehearing,  but  are  unable  to  agree  to  the 
view  therein  stated,  and  which  appears  to 
have  been  the  view  of  the  learned  trial 
Judg&  The  contention  in  the  petition  Is  that 
sending  out  these  experts  was  a  waiver  of 
the  provision  requiring  notice  to  the  com- 
pany at  the  home  office;  or  that  a  rmsonable 
man  would  be  Jostlfled  In  construing  It  as  a 
waiver.  They  were  sent  out  to  remedy  such 
defects  as  the  company  should  decide  to  rem- 
edy, and  Dot  to  make  that  decision  for  the  com- 
pany in  any  particular  cose.  It  was  conven- 
ient and  ev^  necessary  to  have  them  so  near 
their  fl^d  of  labor  that  they  could  readily  do 
the  work  which  the  company  might  decide  to 
do.  But  so  placing  them  that  they  would  be 
reasonably  close  to  whatever  work  they 
might  be  called  upon  to  perform  was  no  evi- 
dence of  a  purpose  to  do  away  with  the  pro- 
vision requiring  notice  at  headquarters.  Nor 
eonld  it  be  construed  by  any  reasonable  man 
as  a  waiver  of  such  notice.  They  were  not 
sent  out  aa  business  managers  to  deddo 
whether  In  a  given  case  an  alleged  defect 
should  be  remedied,— whether  the  company 
In  case  ot  breadi  of  warranty  would  tnmlah 
another  machine,  as  it  might  ondnr  the  con- 
tiact;  or  lamedj  tiie  defects  in  the  one  sold; 


they  were  sent  out  as  mere  experts  In  the 
pei-furmance  of  the  kind  of  work  involved  in 
making  a  defective  machine  a  good  one.  On 
what  principle,  then,  can  It  be  said  that  the 
company  Intended  to  waive  this  provision 
touching  notice,  and.  In  effect,  intrust  these 
important  business  questions  to  the  declsioa 
of  those  who  were  nut.  employed  or  sent  ont 
for  that  purpose. 
The  petition  for  a  rdieailnc  Is  doiled. 


OANHAH  V.  PI^NO  MANUF'G  CO. 
(Supreme  Coart  of  North  Dakota.    March  21, 
189a) 

FowBB  or  AoBXT  TO  Warrant  Maohinbut  Sold 
— Krhcissioit  of  S*l.b — Wdat  IB. 

1.  An  agent  aathorized  to  sell  Unden  tor 
anoth^  has  power  to  wazrant  that  the  binders 
win  do  as  good  work  as  any  other  machine  in 
the  mnrket. 

'2.  tiig  general  anthority  to  so  warrant  can- 
not be  reotricted  as  to  third  persoDs  who  have 
no  knowledge  of  such  restriction. 

'S.  Where  the  purchaser  of  a  binder  was  In- 
dnced  to  keep  the  macbme  by  repeated  prom- 
isBS  and  attempts  to  tlx  the  same,  maae  by 
the  agent  wlio  sold  the  same,  a  retam  of  the 
binder  immediately  after  discorerins  that  it 
would  not  work  as  warraated.  after  the  last 
attempt  to  fix  It,  is  In  time  to  entitle  purchaser 
to  claim  that  he  has  rescinded  the  contract  for 
breach  of  warranty  proiuptlr.  wltlda  the  pro- 
Tlsiona  of  section  3591,  Comp.  laws, 

4.  Fahey  v.  Harvesting  Co.,  55  N.  W. 
RepL  680,  (decided  at  this  term,)  followed,  as  to 
liability  of  vendor  of  property  sold  with  war- 
ranty, when  the  contract  of  sale  is  rescinded 
by  vendee  for  breach  of  warranty,  for  the 
amount  of  a  negotiable  note  fdven  for  piirchnae 

Erice.  and  negotiated  to  a  bona  fide  indorsee 
efore  maturity,  although  such  note  has  not 
been  paid. 

(Syllabus  by  the  Gonrt) 

Appeal  from  district  court,  lUcWand  oonn- 
ty;  W.  S.  Lauder.  Judge. 

Action  for  breach  of  contract  by  John  Can* 
ham  against  the  Piano  Manufacturing  Com- 
pany. Plaintiff  had  Judgmmt,  and  defend- 
ant appeals.  Affirmed. 

W.  B.  PurceU  and  U  B.  Bverd^  for  ^ 
pliant  MeOomber  &  Bogart,  for  reaptmd- 
ent 

CORLISS,  J.  The  defendant  sold  and  de- 
livered to  plaintiff  a  twine  Under.  For  thla, 
plaintiff  gave  his  three  promissory  notes. 
He  Bubseqaently  returned  the  machine, 
claiming  that  there  was  a  breach  of  the  war^ 
ranty  accompanying  the  sale,  and,  having 
paid  two  of  th^  notes,  he  brings  suit  to 
recover  the  amoimt  so  pnld,  and  also  the 
amount  due  on  the  other  note.  If  there 
was  a  valid  warranty  on  such  sale,  and  a 
breach  thereof,  and  a  valid  rosclsslon  of  the 
contract,  then  the  condderatlon  for  these 
notes  failed,  and  It  was  the  duty  of  the  de- 
fendant to  return  the  note  which  remained 
unpaid,  and  to  restore  the  money  whlclk  had 
been  paid  by  ttie  plaintiff  la  satisfactiott  <tf 
the  othw  two  notes.  One  at  the  notes  waa 
paid  to  the  ageat  cu  his  pmaSao  to  remedy 
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defects  In  the  machine,  and  the  other  one 
vraa  p-iid  by  plaintiff  to  one  claiming  to  be 
an  Innocent  purchaser  for  value.  In  mak- 
ing these  payments,  plaintiff  did  not  waive 
his  right  to  a  return  of  the  money  on  follure 
of  the  consideration  of  these  notes.  The 
other  note  having  been  negotiated  before 
maturity  by  the  defendant,  it  Is  liable  to 
plaintiff  for  the  amount  due  thereon  if  a 
failure  of  consideration  Is  established.  Fa- 
hey  T.  Harvesting  Co.,  55  N.  W.  Rep.  5S0, 
(decided  at  this  term,)  and  cases  there  cited. 

The  sufficiency  of  the  complaint  was  chal- 
lenged, hut  tt  la  clearly  soffldent  It  shows 
a  breach  of  warranty  and  reaclsalon  of  the 
contract  which  would  entitle  plaintiff  to  re- 
cover the  amounts  paid  on  the  two  note& 
and  the  amount  due  on  the  note  negotiated 
by  defendant  before  maturity.  Alt  tbese 
tacts  relating  to  these  notes  are  folly  set 
fbrtli  In  the  complaint  It  tiierefore  states 
ft  cause  of  action.  Tlie  court  directed  a  rer- 
dlct  tw  the  plaintiff  for  the  ftdl  amount 
clnhned.  From  the  Jiidgmoit  entered  upon 
tUs  Terdlct,  defendant  appeals.  Was  It  er^ 
ror  to  direct  this  verdict?  The  machine  was 
sold  hy  an  acent  of  ^e  defendant  wluise 
name  was  Grafts.  The  warranty  was  oral. 
It  waSt  In  substance,  that  the  hinder  would 
do  as  good  work  as  any  other  binder  In  the 
market  There  fa  no  controversy  ^ther  as 
to  the  fact  of  this  warranty,  or  as  to  the  fact 
of  a.  breach  Hiereof.  But  it  to  Insisted  that 
die  plaintiff  did  not  rescind  Uie  contract 
promptly,  after  dlscorertng  the  defect  This 
would  be  fatal  to  plaintiff^  recoTery  unless 
be  was  induced  to  delay  action  by  defend- 
ant's promise  to  make  the  machine  work. 
Section  3591,  Comp.  liawa.  The  sale  was  In 
July,  1B88,  and  the  binder  was  not  In  fact 
returned  untU  August  4,  1890.  It  is  undis- 
puted, however,  that  the  agent  Grafts  re- 
peatedly promised  to  put  the  binder  in 
working  order,  and  requested  the  plaintiff 
to  keep  it,  to  enable  him  (Crafts)  to  do  thia 
A  number  of  efforts  to  fix  It  were  made  dur^ 
hig  the  season  of  1889,  but  ttaey  all  proved 
abtnUvei  Bach  time  the  sttonpt  failed, 
pl^tlff  expressed  hto  detemdnatlon  to  re- 
turn the  binder,  but  was  deterred  trom  do* 
ing  so  by  Grafts'  repeated  promises  to  make 
the  t^der  do  good  work,  and  his  often-re- 
peated entreaties  that  the  plaintiff  keep  the 
machine,  to  give  him  (Crafts)  a  chance  to 
moke  It  fnlflll  the  warranty.  Finally,  not 
being  able  to  make  tt  wotk  during  the  bar- 
rest  of  1880,  Crafts  prondsed  plaintiff  that 
If  he.  plaintiff,  would  keep  the  binder  until 
next  season,  he  would  agree  to  see  ttiat  It 
was  pnt  In  good  working  order  for  next 
harvest,  to  do  as  good  work  as  any  other 
msdilne  In  the  market  Relymg  on  tbls 
promise,  plaintiff  ^d  keep  the  Mnder.  It 
was  urged  on  tlie  argument  that  Grafts  gave 
bis  mere  personal  guaranty  that  this  rtiould 
be  done,  but  we  do  not  so  ctmstroe  the  ree- 
•rd.  It  was  undoubtedly  understood  by 
both  the  parties  that  he  was  acting  for  the 


defendant  In  making  this  promise.  Durtng 
all  of  this  time  Grafts  was  agent  for  the 
defendant  in  the  sale  of  thesn  machines.  He 
was  their  general  agent  for  this  purpoee, 
being  inti-usted  with  this  business  of  selling 
generally,  and  not  merely  with  the  sale  of 
this  particular  machine.  "An  agent  for  a 
particular  transaction  Is  called  a  special 
agent  All  others  are  general  agents."  Hec- 
tlon  8962,  Gomp.  Laws.  As  such  agent  he 
had  authority  to  make  the  warranty  on  the 
sale  already  referred  to.  Secttoe  3885,  Id.; 
MoGormlck  t.  Kelly,  28  Minn.  136,  9  N.  W. 
Rep.  875.  It  cannot  be  doubted  that  he  had 
power  to  represent  and  hind  the  defendant 
by  his  subsequent  eondnot  and  promises,  in- 
ducing plaintiff  to  refrain  from  prompt  actloD 
on  discovery  of  the  defects  in  the  nuudilne. 
Snody  v.  Shier,  (Mich.)  SO  N.  W.  Rep.  262; 
Pttslnowaky  v.  Beardidey,  ST  Iowa.  9.  De- 
fendant, through  its  antiiorized  agent 
Its  promises  and  OMiduct  lulled  the  plalntUT 
Into  a  sense  at  security  against  pr^udlce 
from  his  failure  promptly  to  restore  the 
property,  and  cannot  be  heud  to  Insist  that 
Uw  dday  nntU  ttie  year  1890  Is  fatal  to  plain- 
tUTs  right  to  rescind  for  breach  of  warranty. 
Soody  T.  Shier,  (Mich.)  60  N.  W.  Rep.  252; 
Manuftetnring  Ga  Kelly,  26  m.  App.  a9C 
In  fact,  there  was  a  new  wamnty  made  Id 
the  fall  of  1888  that  the  machine  would  do 
as  good  work  the  next  season  as  any  o&er 
hinder  in  the  market  In  the  montti  of  An- 
goat,  1890.  aftw  repeated  ^orts  Ig'  plalntUT 
to  induce  Crafts  to  send  on  ^lort  to  fix  tlie> 
binder  bi  accordance  witb  his  promise,  on» 
was  finally  sent  out  to  plaintiff's  tarm.  It 
was  Saturday  night  before  the  work  was 
finished.  Early  Monday  morning  plaintiff 
started  the  nuuAlne.  It  did  not  do  good 
work.  Hie  same  day  it  was  returned 
plaintiff  to  the  same  place  from  which  be 
took  it  when  he  purchased  It,  and  he  Uien 
notified  the  agent  Crafts  that  be  bad  re- 
turned it,  and  demanded  a  return  of  his 
notes.  If  Crafts  was  agent  for  the  defend- 
ant during  the  year  1890  In  tbe  sale  of  Its 
machbicB,  Oiere  can  be  no  doubt  that  plain- 
tiff acted  promptly  In  retmning  tbe  property 
to  defendant  In  view  of  Ote  promises  and 
conduct  of  defendant's  agmt  indodiw  d«^- 
lay,  and  therefore  amounting  to  a  waiver 
of  return  until  after  defendant's  final  effort 
to  fix  the  machine.  That  Grafts  could  give 
a  new  warranty,  Ktter  fiaitute  to  make  the- 
binder  wortc  dnrlng  the  barrest  of  1889,  can- 
ntrt  ho  doubted.  Iliere  being  a  breach  of  ft 
former  warranty,  idalntlff  bed  It  tn  his  poir- 
er  to  return  tbe  trindCT,  and  tiave  bst^  his 
notes,  or  a  new  nuu^ne  in  place  of  the 
defective  one.  This  nerw  machine  would  be- 
delivered  upon  the  same  warranty  which  re- 
lated to  the  old  one.  Tbe  paiHes  could 
agree,  after  the  return  of  tbe  old  one,  to  a 
new  contract  of  sale  of  the  old  Under  with 
wananty,  and  thocfbre  tiw  agmt  oould 
make  a  new  wananty  without  llie  formal:- 
Ity  of  a  return,  wbldi  bs  could  not  pncraot. 
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Tbis  same  reasonlog  leads  to  tlie  concludoD 
that  the  agent  could  attach  to  the  couthitied 
holding  of  the  binder  by  the  plaintiff  a  con- 
dition that  if  It  should  not  do  as  good  work 
the  next  season  as  nnj  other  Mnder  tn  the 
market  he  would  take  It  back.  This  is  pre- 
cisely what  he  did  agre^  to.  It  amounted, 
In  effect,  to  a  keeping  of  the  machine  by  the 
plaintiff  on  trlaJ,  with  a  right  to  return  It 
next  year  if  it  should  fall  to  work  as  stipu- 
lated by  defendant's  agent  Had  the  binder 
been  returned  as  sold  Crafts  would  have 
bad  power  to  sell  It  on  trial.  Deering  t. 
Thotn,  29  Mina  120,  12  N.  W.  Rep.  350; 
Oster  T.  Mickley,  35  Minn.  245,  28  N.  W. 
Rep.  710.  He  therefore  had  power  to  prom- 
ise to  take  back  the  binder  If  it  did  not  worit 
as  warranted,  without  the  necessity  of  a 
formal  surrender  of  the  machine  and  the 
cancellfltloQ  of  the  contract  of  sale  and  the 
making  of  a  new  contract.  Whatever  Tlew 
we  take  of  the  matter,— whether  we  regard 
the  old  warranty  as  undisturbed,  or  consider 
that  a  new  warranty  whs  made  relating  to 
the  work  liie  binder  would  do  during 
the  year  1890,  or  that  an  agreemait  was 
made  to  take  back  the  binder  tf  it  should  fall 
to  do  good  work  during  the  year  1890,— we 
rench  the  same  conclu^on.  We  hold,  as  a 
matter  of  law,  that  the  Under  waa  retnmed 
In  time. 

But  It  is  urged  that  Grafts  had  no  author- 
ity to  give  the  oral  warranty  which  he  made 
on  the  sale  of  the  binder.  His  employment 
waa  hi  wridng.  It  restricted  his  power  to 
warrant  to  a  written  warranty  of  a  specified 
character,  differing  from  the  oral  warranty 
given  to  plaintiff.  This  writing  was  offered 
In  erldence,  but  on  objection  of  plaintiff  It 
was  excluded.  In  this  there  was  no  error. 
There  is  no  pretense  that  plaintiff  bad  notice 
of  this  restriction  of  the  iwwer  of  the  agent 
On  fhe  coatrary.  It  afflrmatlvely  appears 
that  he  did  not  bare  mch  notice.  Unless 
actually  restricted  In  his  avthority  an  agent 
to  sell  has  power  to  warrant  in  the  man- 
ner in  which  Grafts  warranted  tills  Under. 
Section  8065,  Oomp.  Laws.  Grafts  was  In- 
tmsted  with  the  sale  of  defendant's  blnden, 
and  had  them  In  his  possession  for  8al& 
And  even  If  restricted  In  his  authority  he 
would  BtOl  hare  sach  autliority  to  warrant 
as  to  all  persons  who  did  not  have  actual  or 
constnictlve  notice  of  the  restrictions  npw 
his  powers.  Section  3080,  Id.  See,  also, 
Boothby  t.  Scales,  27  Wis.  035. 

It  Is  also  urged  that  this  written  employ- 
ment of  Crafts  as  agent  should  hare  been 
received,  because  it  showed  <hi  Its  fhce  that 
bis  employment  was  only  for  the  season  of 
1889,  and  that  tiierefora  nothing  done  by 
Crafts  during  1890  would  bind  the  defend- 
ant In  the  same  connection  It  Is  urged  tiiat 
the  return  of  the  property  to  Grafts  In  1890 
would  not  be  a  good  delivery  to  defendant 
tf  Crafts  had  ceased  to  be  d^Midant's  agent 
This  exduded  writing.  It  Is  urged,  was  erl- 
d«ioe  of  tbe  fact  that  he  was  not  such  agent 


tor  1890.  But  it  was  not  evidence  of  this 
fact  It  did  not  show  that  he  was  not  agent 
for  1890.  It  was  not  at  all  Inconsistent  with 
his  employment  as  agent  the  following  year. 
Moreover,  there  Is  another  reason  why  it 
was  not  error  to  receive  this  writing  for  tlii» 
purpose.  It  was  plainly  offered  for  another 
purpose,  for  which  It  was  Incompetent,  1.  e. 
to  bind  plaintiff  by  restrlctlMis  on  what 
would  otlierwlse  be  the  agent's  authorltyr 
without  offering  to  bring  home  to  pl:iintiff 
notice  of  such  reetrictlou.  Being  rejected' 
as  evidence  for  this  purpose,  the  defendant 
should  have  stated  the  other  object  for 
which  It  was  desired  to  have  it  admitted  In 
evidence.  Having  foiled  to  do  so,  he  cannot 
complain  of  the  refusal  to  receive  It  as  er- 
ror. There  was  no  claim  on  the  trial  that 
Crafts  was  not  the  agent  of  defendant  dur- 
ing the  year  1890,  the  same  as  the  year  be- 
fore. We  do  not  think  that  tbe  presump- 
tion of  the  continuance  of  the  ngmcy,  after 
the  fact  of  agency  had  been  once  estab- 
lished,  could  be  rebutted  by  the  Introduc- 
tion of  the  written  contract  of  employment, 
silent  on  the  point  as  to  whether  tbe  ag^t 
was  employed  the  ensuing  year,  when  the- 
agent  himself  was  put  upon  the  stand  by 
the  def«idant  as  a  witness  for  defendant 
A  simple  inquiry  would  have  settled  this 
question,  and  the  fact  that  Crafts  was  not 
Interrogated  by  defendant  on  this  point  Is 
convtudng  to  our  minds  that  there  was  no 
thought  of  raising  any  such  point,  and  this 
confirms  our  belief  that  the  written  Instru- 
ment  under  which  Crafts  was  employed 
was  not  offered  for  the  purpose  of  over- 
throwing the  preeumptlOQ  of  the  continu- 
ance of  the  agency.  We  have  carefully  con- 
sidered the  points  raised,  and  finding  no  er- 
ror the  judgment  is  affirmed.  All  concur. 


STATE  ex  rel.  DIEBOUD  SAFE  Sc.  LOCK 
GO.  V.  GETGHBLL,  Gounty  Auditor. 

(Supreme  Court  of  North  Dakota.    ApsH  2S, 
X8&3.) 

CoUNTIBa— EZPETTDITDBBS  IN  EXCESS  OV  RbVKMUB 

— AaaisNT  OF  Voters — BRNBrtTS— Accrptancb. 

1.  Tbe  writ  of  mandamni  Is  never  awarded 
to  aid  in  the  collectioa  of  an  Illegal  claim. 

2.  The  cooDty  comroissionera  of  Eddy  conn- 
ty  allowed  tbe  bill  of  the  relator,  aud  directed 
a  warrant  to  be  drawn  therefor  in  payment  for 
corridor  and  cells  put  np  in  the  county  jail  by 
relator  at  tbe  request  of  aach  boarcl.  The  ques- 
tion of  such  eixpenditure  was  never  submitted 
to  the  voters  of  the  county,  and  the  amount  of 
such  bill  and  proposed  warrant  was  tn-eatcr 
than  could  be  paid  out  of  the  annual  revenue 
of  the  county  for  the  carrent  year,  llie  de- 
fendant as  anditor,  refused  to  attest  and  cer< 
tify  such  warrant,  and  the  district  court  re- 
fused to  award  the  writ  of  mandamna  com- 
pelling him  to  do  so.  Held,  that  the  ralinK  of 
tbe  coort  below  was  proper,  as  the  «zpendittiT» 
would  have  been  iliegslt  under  secuon  607» 
Gomp.  Laws. 

3.  Tbe  voters  not  having  assented  to  such 
rapenditure,  the  commissioners  were  without 
lawful  authority  to  make  the  samsb  and  hsnos- 
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thdr  acceptance  at  tiie  ben^ts  would  not  opi- 
ate to  Una  liie  conntar. 
(8rllBbni  br  the  Gowt) 

Appeal  from  district  ooort,  Bddy  oomity; 
Roderick  Rose,  Judge. 

Application  by  the  Dleibold  Safe  &  Lock 
Compimy  for  writ  of  mandate  to  Fred  O. 
Getchell,  coonty  auditor  of  Eddy  connty. 
Application  denied.  Plaintiff  appeals.  Af- 
firmed. 

H.  W.  Oamp,  (Edward  B.  Graves,  of  coun- 
sel,) for  appellant  J.  F.  Keime  and  Fredros 
Baldwin,  for  respondent 

COBLISS,  J.  The  appeal  Is  from  an  order 
denying  relatw'B  apjdicatton  for  a  writ  of 
mandamus  to  otmipel  defendant,  aa  auditor 
of  Eddy  county,  to  attest  and  certify  a 
county  warrant  issued  by  the  board  of  coun- 
ty commissioners,  and  signed  by  the  chair- 
man thereof.  The  relator  did  not  secure, 
in  the  first  instance,  an  alternative  writ,  but 
applied  <m  notice  for  a  permanent  writ  The 
better  and  more  regular  practice  Is  to  ob- 
tain the  alternative  writ  on  an  ex  parte  ap- 
plication. The  alternate  writ  constitutes  both 
the  -process  and  the  pleading  in  the  special 
proceeding.  But  It  cannot  be  doubted  that 
there  are  precedents  warranting  an  appli- 
cation for  a  peremptory  writ  on  notice  with- 
out the  preliminary  Issue'  of  the  alternative 
writ  and  our  Code  recognizes  this  practice. 
Sections  5520,  5621,  Comp.  Laws.  Accom- 
panying the  notice  of  application  for  the 
writ  was  an  affidavit  and  in  the  notice  It 
was  stated  that  the  relator  would  apply  for 
a  "writ  of  mandamus"  n$>on  the  facts  set 
forth  in  such  affidavit  On  the  hearing  a 
petition  was  also  filed,  ^bodying,  in  sub- 
atanoe,  tbe  same  facts  embraced  In  the 
affidavit  In  this  petition  there  was  a  prayer 
for  a  peremptory  writ  of  mandamus.  The 
defendant  filed  an  answer  on  the  return  day, 
and  also  an  affidavit  In  which  were  set  forth 
the  same  facts  which  wwe  contained  in  the 
answer.  The  contention  of  the  relator  In 
this  court  Is  tliat  he  applied  on  this  bearing 
for  an  alternative  writ,  and  that  the  court 
erred  In  refusing  to  Issue  such  writ.  We 
do  not  so  construe  the  record.  It  is  appar- 
ent from  the  record  that  the  parties  Intended 
to  and  did  submit  to  the  court  all  contro- 
verted questions  of  fact  upon  the  pleadings 
and  the  affidavits,  and  upon  admissions 
made  in  open  court  after  tbe  answer  was 
filed.  The  order  denying  the  application  for 
the  writ  recites  tliat  there  was  a  hearing  of 
the  relator's  application  for  a  writ  of  man- 
damus at  a  regular  term  of  court  and  that 
on  tills  bearing  these  affidavits  were  read 
and  filed,  and  that  certain  facts  were  ad- 
mitted by  the  parties  to  the  proceeding. 
Whj  these  admissions  were  made,  if  the  only 
dbject  was  to  ask  for  an  alternative  writ, 
it  is  impossible  to  discover.  The  Issues  to 
be  tried  would  be  formed  by  the  return  or 
answer  to  the  alternative  writ  were  it  in- 
toided  that  such  writ  should  be  issued. 


Why,  1taereft)re,  make  admisidcaut  on  tlie  ap- 
plloatloa  tm  sucSi  a  wilt?  The  time  for  ad- 
mlsBjons,  and  the  use  of  affidavits,  would 
be  upon  the  trial  of  such  issues,  after  the 
altematlTe  writ  had  been  granted.  What 
possible  object  could  the  relator  have  had 
In  secnring  an  altematlTe  writ?  To  this 
writ  the  same  answer  would  have  bem 
made,  and  thus  tlie  same  issues  would  have 
bem  presented  for  trial  which  were  already 
b^re  tbe  court  for  trial  In  this  more  in- 
formal manner.  Section  BBSO  of  the  Com- 
piled Laws  contemplates  that  there  may  be 
a  trial  of  matters  at  faxA  upon  the  hearing, 
based  upon  notloet  Instead  of  upon  an  alter- 
native writ  It  prorides  that  whoi  the  ap- 
plication Is  upon  notice  the  peremptory  writ 
may  be  Issued  in  the  first  instance.  But 
the  perwnptory  writ  will  never  Issue  so  Urns 
ss  a  material  fact  Is  In  ocmtroTersy;  and  if 
it  may  Issne  In  the  first  tautooce,  Jn  aoch 
a  case,  It  must  be  that  the  court  has  j^ower, 
npon  the  hearing  based  upon  notice,  to  try 
and  determine  all  dlspated  matters  of  fact 
There  Is  no  absolute  right  to  a  jury  trial 
The  oourtt  In  its  discretion,  may  order  ths 
issues  to  be  tried  before  a  jury.  Section 
5522,  Oomp.  Laws. 

As  we  are  of  opinion  that  the  parties  sub- 
mitted tbe  case  on  the  merits,  and  that 
tbetetoiv,  the  r^tor  asked  for  a  peronp- 
tory  writ  the  qnestiiHi  arises  whether  the 
court  van  bound,  in  any  view  of  the  case,  to 
award  such  peremptory  writ  In  deciding  this 
questton  we  must  assume  that  the  trial  Judge 
found  in  favor  of  the  defendant  any  and 
all  facts  necessary  to  support  his  decision, 
of  which  there  was  evidence  before  him. 
Tbe  county  warrant  which  the  relator  Is 
seeking  to  compel  the  defendant  to  attest 
and  certify  as  auditor  was  ordered  to  be 
drawn,  by  resolution  of  the  board,  in  pay- 
ment for  Jail  cells  and  a  corridor  furnished 
during  the  year  1891  by  the  relator  to  Eddy 
county,  and  put  in  place  by  the  r^tor,  in 
the  Jail  of  such  county,  under  a  contract 
made  in  1891  with  the  board  ot  conn^  oom- 
mlsaloners  of  8U(^  county  to  pay  therefoi 
the  sum  of  $1,785.  In  the  answer  it  Is  al 
ieged  "that  nelth^  sstd  siun  of  $1,7%}  al- 
leged In  the  petition,  nor  any  part  of  said 
sum,  could  be  paid  out  of  tha  current  rev- 
enue of  said  county  for  said  year  1891;  ttmt 
to  pay  said  sum  it  was  necessary  to  create 
an  indebtedness."  And  in  the  defendant's 
affidavit  used  upon  the  hearing  it  is  stated 
"that  the  current  income  of  Eddy  county 
In  the  year  of  1891  was  not  large  oiough 
to  pay  the  warrants  drawn  In  that  year,  and 
the  said  county  was  at  that  time  owing  a 
larger  sum  of  money  on  unpaid  county  vrar- 
rants  than  one  year's  revenue  of  said  coun- 
ty; that  there  was  no  money  in  the  coimty 
treasury,  then,  out  of  which  sold  so-called 
warrant  could  be  paid;  that  said  sum  could 
not  be  paid  out  of  the  annual  tax;  tliat  said 
so-called  warrant  created,  or  would  create, 
an  Indebtedness  that  Eddy  county  could  not 
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possibly  meet  for  more  than  one  year  from 
its  dote."  The  contract  was  mnde  in  Octo- 
ber. 1891.  and  it  was  admitted  upon  the 
hearing  that  the  question  of  making  such 
expendltoro  was  never  submitted  to  a  rote 
of  Oim  people  at  ttadi  ooantr.  It  li  practi- 
cally ooDoeded  that  under  these  foots  the 
contract  Is  rold,  under  sectlim  607,  Oomp. 
Lam,  DXileas  ttte  lUegal  action  (tf  the  board 
cf  oounty  commissioners  In  making  this  oon- 
traot  was  subsequently  ratified.  But  the 
oomt  had  no  erldoiee  of  ratlfloatfon  before 
tt.  It  !■  tme  ttiat  It  l>  stated  In  the  petl- 
ticm  and  afUdavlt  ot  rdator  Oat  the  board 
of  ooonty  commtsdonera  aoe^ted  the  wotfc. 
Bat  thla  does  not  constttnte  ratification. 
What  the  board  oonld  not  do  In  the  first  In- 
stance^ it  could  not  thereafter  make  ralld 
by  ratlfleatiai.  The  power  must  come  from 
a  hltfier  sonroer-the  vote  of  the  peo^&  It 
to  not  a  case  where  there  has  been  some  ir- 
regolarlty  in  the  exercise  of  a  power  vested 
la  the  board.  It  la  a  usoipatlon  of  power 
by  the  board  which  the  legislature,  in  ex- 
press tenna,  has  withheld  from  the  board, 
and  vested  In  the  petite,  and  In  the  peoiAe 
alone.  The  people  must  ratify,  because  rati- 
flcatlfm  prevnppoMS  power  to  do  the  act 
ratlfled.  Medmn,  Ac  1 121;  People  v.  Olea^ 
son.  (S,  Y.  App.)  25  N.  B.  Sep.  4;  Dlcktat 
son  T.  aty  of  Fongbkeepsle,  75  N.  T.  65; 
lib^DcKiald  T.  Bfayor,  etc.,  68  N.  T.  23;  Cap- 
ital Bank  of  St  Paul  v.  School  BIst  Na  58. 
1 Dak.479,48  N.  W.  Bep.  363.  There  waa 
DO  evldokce  that  the  people  have  ever  takoi 
any  action  pointing  towards  a  ratification 
of  this  unlawful  agreement.  Under  section 
3973  "a  latlflcatlon  can  be  made  only  in  fbe 
manner  ttuA  would  bave  been  necessary 
to  confer  an  original  au^ority  for  the  act 
ratified,'*  except  In  cases  where  an  oml  an- 
Aorlsatlmi  would  have  beoi  8ufi3(^ent.  In 
SQcAt  cases,  and  only  tn  such  cases,  will  the 
acceptance  and  retention  of  the  benefits  of 
the  act,  with  notice  thereof,  constitute  a  rnt- 
tflcatlon  thereof.  As  the  board  of  county 
commissioners  could  derive  their  authority 
to  make  such  a  oontract  only  from  a  vote 
of  the  people,  and  not  from  any  oral  uu- 
thorizat]<m  of  the  act.  It  la  difficult  to  see 
how  anything  short  of  such  a  vote,  or  of 
an  act  of  the  legislature,  can  render  the 
county  liable  on  this  contract  Mere  use  of 
the  property  by  officials  should  not  be  evi* 
dence  of  ratification.  The  people  cannot  pre- 
vent such  use,  nor  are  they  under  obliga- 
tions to  take  steps  to  prevent  such  use. 
Neither  are  they  required  to  cause  to  be 
removed  from  the  county  building  property 
which  was  placed  there  without  their  con- 
sent; such  ctmsent  as  evidenced  by  a  vote 
of  the  people,  being  necessary  to  bind  them. 
The  legislature  has  prescribed  the  mode 
of  ascertaining  their  will  towards  such  ex- 
traordinary expenditures.  It  Is  by  a  vote 
of  the  people  It  would  be  a  dangerous  doo- 
irlne  that  any  other  ccmduct  of  the  people 
would  be  Boffltdent  evidence  of  their  will 


as  to  such  unusual  expenditures,  for  It  would 
be  Impossible  to  determine  by  any  othcT 
test  whether  a  majority  of  the  people  weri> 
deedroua  of  Incurring  suoh  a  debt  It  Is  to 
such  majority  that  the  law  conDdnn  the 
power,  and  the  only  safe  rule  to  ascertain 
whether  a  majority  of  the  people  favor  the 
project  Is  a  popular  vote.  In  the  follow- 
ing cases  the  defendants  retained  the  bene- 
fits of  the  void  contracts,  and  yet  It  vrns 
adjudged  that  there  was  no  liability  m  that 
account:  People  r.  Gleason,  (N.  T.  App.) 
25  N.  B.  Hep.  4;  IMcklnson  v.  C3ty  of  Pough- 
kcepsle,  75  N.  7.  60;  UcDonald  v.  Mayor, 
etc.,  68  N.  T.  23.  The  mere  auditing  of  the 
claim  by  the  board  of  county  commissioners 
did  not  validate  the  contract  People  v. 
Gleason,  (N.  T.  App.)  25  N.  E.  Bep.  4.  This 
case  Is  very  much  in  point  on  the  merits 
tsi  the  case  at  bar. 

It  appttrlng  from  this  record  fliat  flie 
warrant  was  lasued  to  pay  an  illegal  debt, 
and  there  being  no  evidence  of  ratlflcatlon 
thereof  the  defendant  was  folly  Justified 
in  refusing  to  attest  the  warrant  under  sec- 
tion 187  of  the  state  constitution.  See  State 
V.  HIU.  32  Minn.  275,  20  N.  W.  Bep.  196; 
High,  Eztr.  Bern.  |  40.  We  do  not  wish  to 
be  tmderatood  as  dedding  that  the  illegality 
of  this  claim  Is  finally  settled,  so  far  as  the 
facts  are  concerned,  the  county  of  Eddy 
not  b^ng  a  party  to  tiUs  proceeding; 

Th»  order  is  sfflrmed.  All  concur. 


OOUilB  et  aL  v.  DWIGHT  BOHOOL  TP. 
OP  HIGHLAND  COUNTY. 
(Supreme  Court  of  North  Dakota.    April  25, 
1803.) 

ScHooi,  Township— Issus  or  Bomds  bv  DuTator 

— LlABlLITT  —  EaTOPPBL— EXISTKMCB  OV  DIS- 
TRICT. 

1.  The  county  supnlntendeot  of  schools, 
under  chapter  14,  Laws  1870,  organized  a 
Bchool  dIstricL  School-district  officers  were 
elected,  and  exercised  the  functions  of  their  re- 
spective offices:  teachers  were  employed  by 
the  district  and  school  was  taught  therein, 
and  a  school  meeting  was  held  in  the  distria 
to  vote  upon  the  question  of  Issuing  bonds  to 
build  a  schoolbouse.  Such  bonds  were  ther^ 
after  issued.  In  an  action  upon  some  of  the 
interest  coupons  of  aucb  boniu,  Aeld,  that  the 
district  was  a  de  facto  monldpal  corporation, 
and  that  therefore  the  defense  could  not  be 
interposed  that  the  bonds  were  void  on  the 
ground  that  the  district  had  no  lesal  existence 
because  of  failure  to  comply  with  provisions  of 
the  statute  regulating  the  organization  of  such 
districts  in  matters  which  went  to  the  juris- 
diction of  the  county  aapwinteadeDt  to  or- 
ganize the  district 

2,  Municipal  corporations  are  estopped,  as 
against  bona  fide  holders  of  municipal  bonds, 
from  setting  up  as  a  defense  to  an  action 
thereon  that  all  the  preliminary  steps  neces- 
aiiry  to  niuhnrixe  the  issue  of  the  bonds  were 
not  taken,  when  the  oHicers  who  have  charfK 
of  the  inline  of  such  bmuls  are  espef-inlly  or  im- 
ptinlly  BiitliorixiHl  tit  dH<>rmhie  whether  all  tfie 
cttiidiiiniiH  [>rffiil(>nt  to  the  isHue  of  viilid  bonds 
hiive  4i»riiiilie<l  with,  and  recite  In  the 
b<mda  m  iKMUti]  thiit  llioy  have  been  coiiiplied 
witli.    It  Is  nut  neoNUMry  to  estop  the  cariwni* 
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tlon  that  this  statemeot  ihould  cet  forth  In 
detail  that  all  the  preliminary  steps  hare  been 
takea.  It  is  sufficient  that  it  declare  that  the 
bonds  are  issued  ia  pursuance  of  a  certain 
statute,  spedfying  it.  Neither  is  it  essential 
that  the  officers  issnintc  the  bonds  should  l:>e  ex- 
pressly authorized  to  determine  such  questions. 
It  is  salficient  if  they  are  given  full  control  in 
the  matter. 

it.  A  school  township  organiised  under  chap- 
ter 44,  Laws  1883,  becomes,  immediately  upon 
such  organization,  liable  for  debts  of  a  district, 
the  schoolhouae  and  furniture  of  which  be- 
come the '  property  of  the  school  townshipy 
This  liability  is  complete,  and  does  not  depend 
upon  the  settlement  of  equities  between  ser- 
eral  districts  included  in  the  new  school  town- 
ship, under  aections  136-138,  c.  44^  Laws  1883. 
(Syllabus  hy  the  CoorL) 

Appeal  from  district  court,  Rlcbland  coun- 
ty; D.  E.  Morgan,  Jud^. 

Action  by  William  N.  Ooler  and  WllUam 
N.  Coler,  Jr.,  partners  under  the  Arm  name 
and  style  of  W.  N.  Coler  &  Co.,  against 
Dwlght  School  Township  of  Richland  County, 
on  ttie  interest  coupona  of  certain  bonds. 
Judgment  for  plaintiffs.  Defendant  appeals. 
ModlQed  and  affirmed. 

W.  E.  Purcell  and  L.  B.  Everdcll,  for  ap- 
pellant McCumber  &  Bogart,  (John  L. 
Pyle,  of  counsel,)  for  reepondento, 

CORLISS.  J.  Hie  plalntlffo  have  recovered 
Judgment  upon  a  number  of  coupons  repre- 
senting the  Interest  on  bonds  issued  by  an 
alleged  municipal  corporation  known  as 
School  District  No.  22,  In  Richland  county,  in 
the  then  territory  of  Dakota.  Defendant, 
not  having  Issued  them,  is  sought  to  be  held 
liable  on  these  bonds  and  their  Interest  cou- 
pons, by  virtue  of  chapter  44,  Laws  1883.  At 
the  threshold  of  the  case  we  are  met  with 
the  proposition  that  there  is  no  liability  be- 
cause there  was  no  such  corporation  as  School 
District  No.  22  in  existence  when  these  In- 
struments were  executed  and  delivered.  It 
la  asserted  that  the  proceedings  Instituted  to 
effect  the  Denization  of  such  a  municipal- 
ly were  fatally  defective.  It  Is,  In  the  first 
place,  insisted  that  there  was  no  petition 
for  the  erection  of  the  district  presented  to 
and  filed  by  the  county  superintendent  of 
schools,  signed  by  a  majority  of  the  dtlzois 
residing  in  the  territory  to  be  affected.  Such 
a  petition  Is  required  by  the  statute.  Chap- 
ter 14,  Laws  1879.  &  10.  The  trial  Judge  has 
found  that  there  was  sudi  petition  made, 
and  that  It  was  filed  as  required  by  law. 
This  finding  Is  challenged.  We  thinit  that  the 
evidence  Is  sufficient  to  sustain  it.  The  peti- 
tion itself  was  not  produced,  but  we  are 
satisfied  that  there  was  ample  evidence  to 
warrant  a  finding  by  the  trial  Judge  that  it 
could  not  be  foimd,  bat  had  been  lost  or 
taken  away  by  some  former  connty  superin- 
tendent, either  the  one  with  whom  It  was 
originally  filed  or  by  one  of  his  successors. 
There  was  ample  evidence  to  Justify  the  trial 
court  In  boldli^  that  diligent  search  bad  been 
made  for  the  paper.  The  court  therefore 
properly  admitted  secondair  evldoice  as  to 


the  rigning  and  flUng  of  the  petUlon.  This 
evidence  sustains  the  fliiding. 

It  is  next  contended  that  there  was  a  fail- 
ure to  comply  vrith  the  pro^stoms  of  tlie 
statute  requiring  the  iMunty  sopsttaitendent 
to  furnish  the  county  commlsstonecs  ot  the 
county  with  a  written  description  of  tlie 
boundaries  of  the  district,  and  declaring 
that  such  description  must  be  filed  In  tJie 
office  of  the  renter  of  deeds  before  such 
district  should  be  entitled  to  proceed  with  Its 
organization  by  the  election  of  school  dis- 
trict officers.  Chapter  14,  Laws  187d,  |  10. 
It  is  undisputed  that  the  only  attempt  to 
comply  with  this  requirement  was  by  filing 
a  paper,  which  in  words,  figures,  and  form 
is  as  follows: 

"On  Januai7  1st.  188  .  ttie  aboTe-named 
district  comprised  the  following  described 
Uuid%  via.: 


DMcrtpHm).  Sec  Town  Bngc  DescrlpUon  Sec.  Toii'n  Suge 


For  sBbwqii  ent  cban  pres   set  opposite  paic  « 


•Tlat  of  School  District  No.  22. 

ToirnBtatp  Itantre        Tonnxhlii  Vfi.  itriTi^M 


B  ;  6  ■  4  :  8  :  :i  =  1 


r  j  8  :  «  ilO  ill  :U 

IS  117  ii<  ;i3  hi  lis 
19  l-jo  In  Iss  in  lai. 


^  31  -.ia  !S3  =84  =85 

c 
f 


0  i  fi  I  4  i  a  I  2  I  1 

7  I  8  i  •  ho  Ml  hi 

  ;  _  a     ;  : 

IS  -17  Il6  ilC  Il4  lis 


t  13  ;20  ;21  :2J  i  ;3  illl 


KO  :38  lis  :S7  :98  :2S 


81  :s}  :ss  :u  iss  ;s<t 


6  I  ft 

7  j  8 
18  il7 


i  4  I  8  1  S  j  1 

j  fl  iio  In  \H 
lie  Ii6  Im  lis 


8«  :3B  :»  :27  :3e  [tt 


n  !n  :8S  184  ;86  [SB 


rfi|s|i 


7  ■  f 

IS  I  IT 


;a  ::o 
:10  IsB 
tl  Hi 


1 0 !» ill  Iu 

lie  lift  Ih  lis 

i::i  1^2  123  \-H 
l28  IsT  i»  125 

'81  is4  iss  Ise 


TuHllr-liip  lilUU-.r    ....     lort  LlxiLlil  KlUl^il-  

'•denized  October  24th,  1881,  by  J.  H. 
Kennedy,  Co.  Supt  of  Schools." 

We  are  clear  that  this  does  not  contali^ 
a  writen  description  of  the  boundaries  of 
the  district.  It  merely  purports  to  be  a 
plat  of  the  district  Whether  the  district 
Is  within  or  without  the  lines  of  the  plat 
is  left  to  speculation.  But  does  it  nec- 
cessarily  follow  tliat  the  organization  tyt  llie- 

*Not  inolttded* 
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^strict  Is  thereby  rendered  void  ?  The 
county  superintendent  creates  the  district. 
His  decision,  embodied  In  written  form,  Is 
the  act  which  calls  the  new  corporation  Into 
being,  provided  he  has  been  given  auflior- 
ity  to  proceed  by  the  prraentation  and  filing 
•of  the  proper  petltiou.  The  statnte  requires 
him  to  ke^  a  record  of  his  offidnl  acts, 
<sectloa  12,)  and  it  1b  to  this  reciurd  that  the 
^Dort  must  look  to  see  if  the  district  has 
been  formed.  The  record  so  k^t  by  the 
county  satverlntmdent  shows  the  following 
«otry:  "District  No.  22.  organized  October 
24th,  ISSl,  and  Inclndes  the  ft)llowlng  de- 
scribed territory:  Soath  half  of  sections  10, 
20.  21.  22.  and  23,  and  aU  of  sectl<nis  26.  27. 
28.  20,  30,  St.  82,  SS,  31.  and  35,  m  township 
133,  range  49,  and  one-half  of  section  S,  In 
township  132,  range  49,  and  sections  24,  25, 
and  88,  township  133,  range  SO."  The  stat- 
ute docs  not  dedare  that  fUrnbftilng  the 
county  commissioneTS  with  a  written  descrip- 
tion of  the  boundaries,  and  the  flUng  thereof 
In  the  office  of  the  register  of  deeds,  are  con- 
ditions precedent  to  the  existence  of  the  dis- 
trict. Quite  the  contrary.  Hie  statnte  refers 
to  the  district  as  a  corporation  already 
formed  before  the  doing  of  these  acts.  It 
does  not  ^thhold  corporate  life  until  the 
description  is  fumlxihed  and  filed.  It  merely 
provides  that  the  district  shall  not  be  enti- 
tled to  proceed  with  Its  organlisatlon  by  the 
dectlfm  of  school  ofllcers  befbre  these  acts 
are  performed.  The  corporation  exists;  the 
district  offices  exist;  but  no  election  of 
officers  can  be  held  until  after  certain  acts 
are  performed.  This  Is  tbe  plain  reading  of 
the  statute.  Said  the  court  in  School  Di- 
rectors of  Union  School  Dlat.  No.  4  v.  School 
Directors  of  New  Union  School  Dlst.  No.  2, 
<I1L  Sup.)  28  N.  K.  Rep.  49,  at  pnge  52:  "And 
the  failure  of  the  township  trustees  to  file 
with  the  county  a  map  showing  the  lands 
embraced  In  the  new  district  wlU  not  have 
the  effect  to  destroy  Its  corporate  existen(», 
or  to  prevent  the  directors  of  a  new  district 
from  levying  taxes  for  school  purposes  there- 
in;" citing  School  Directors  of  Dlst.  No.  S 
T.  School  Directors  of  Dlst  No.  10,  73  HI. 
250.  A  municipal  corporation  may  hare  llfei 
although  there  are  no  officers  In  office.  No 
claim  Is  made  that  the  officers  who  In  fact 
signed  the  bonds  and  conpons  were  not  at 
le&gt  de  facto  officers  of  the  district,  provided 
there  was  a  legal  organization  thereof.  Nor 
could  It  be  successfully  contended  that  mdS 
-officers  were  not  at  least  de  facto  officers, 
there  having  been  an  attempt  to  comply 
with  the  law  requiring  the  furnishing  and  fil- 
ing of  the  description  before  officers  should  be 
riected,  and  the  officers  being  In  actual  pos- 
session of  their  respective  offices  and  exer- 
cjsiuc  the  functions  thereof,  and  there  being 
no  other  persons  pretending  to  lay  claim  to 
snoh  offices.  Nor  would  we  reach  a  different 
-conclosion  were  we  of  opinion  that  the  or- 
gonlzatloii  of  the  district  was  so  defective 
that  tb»  proceeding  would  be  set  aslda  on 


certiorari,  or  the  right  of  the  district  to  act 
na  such  would  be  denied  by  Judgment  in  quo 
warranto.  At  the  time  these  Imnds  were  lA 
sned  the  district  was  actli^r  as  a  de  facto 
dlstxlct  under  at  least  c(dor  of  oi^nlzatlon. 
It  had  etected  Ita  district  officers;  had  held  its 
district  meetings;  bad  voted  to  borrow  mon- 
ey to  build  ft  sdMWlhouse;  and  It  appears  to 
be  undisputed  fliat  the  proceeds  ot  tiiese 
bonds  were  used  for  that  purpose,  and  the 
InhaUtantfl  recdved  Uie  benefit  thereof.  ▲ 
Bdiotdhouse  has  been  built,  and  school  has 
been  taught  therdn.  To  allow  tba  d^ense 
that  the  proceedings  In  the  organisation  were 
defective  to  defeat  the  debt  represented  by  . 
these  bonds  would,  under  these  drcumstan-/ 
ces,  be  to  sanction  repudiation  ot  an  honest 
oUigatlon.  We  are  firm  in  0ie  opinion  that 
the  legality  of  the  organization  of  a  munic- 
ipal corporation  caimot  be  thus  coUaterally 
attad»d.  Citizens  .of  tba  ffistrict  who  are 
opposed  to  the  fonuatlini  of  sucAi  a  corpora- 
tion are  not  without  remedy.  Certiorari  win 
read!  the  action  aC  tte  ooimty  superintend- 
ent -wben  without  Jurisdiction.  Peujjie  v. 
Board  of  Sup'rs,  41  MltdL  647,  2  N.  W.  Bep. 
801.  The  statute  allows  an  appeaL  Section 
26,  c.  14,  I«vs  1870.  The  corporate  er- 
tetence  may  be  attacked  1^  quo  warranto. 
State  T.  Bradford,  82  Vt  60;  People  v.  GlaA. 
70  N.  T.  618;  Cheshire  t.  Kelley,  (IlL  Sup.) 
6  N.  B.  Bep.  486;  Omnp.  Xaws,  i  5348,  snbd. 
8;  Territory  v.  AnnstTcmg,  6  Dsk.  226,  60 
N.  W.  Rep.  8^  The  evils  resulting  from 
a  doctrine  whldi  would  permit  the  legoUly 
of  the  organization  of  a  municipal  corpo- 
mtion  to  be  Inquired  into  coUaterally— in  an 
action  to  enforce  a  debt,  In  a  pnoeedtaig  to 
collect  a  tax  levied  by  the  de  facto  corpo- 
ration, or  In  a  litigation  or&  a  tax  tlUe  giuw- 
Ing  out  of  a  tax  Imposed  by  such  mimld- 
pallty— would  be  as  great  as  the  evUs  which 
would  flow  from  the  collateral  Inquiry  Into 
the  title  of  a  person  to  an  office,  the  functlMiB 
of  which  he  la  in  fact  «cardaing.  This  same 
argument  reaches  the  objectlcm  that  no  suffi- 
cient petition  was  ever  presented  and  filed, 
even  assuming  that  the  record  sustained  the 
claim  that  this  requirement  of  the  statute  was 
not  compiled  with.  It  does  not  follow,  because 
the  organization  was  Illegal  for  want  ot 
power  in  the  county  superintendent,  that  at 
all  times,  in  every  Q>ecles  of  litigation,  and 
by  any  i)erBon,  the  existence  of  the  de  facto 
district  can  be  assailed.  It  is  no  more  es- 
sential to  the  exercise  by  the  county  superin- 
tendent of  this  power  that  a  petltitm  should 
be  filed  than  that  It  should  tie  signed  by  a 
majority  of  the  citizens  residing  in  the  dis- 
trict. It  is  tlie  fact,  and  not  the  decision  of 
the  mperlntendent  that  the  fact  exists,  wbicdi 
gives  him  Jurisdiction.  A  petition  ^is  filed 
lacking  the  signature  of  one  citizen  to  make 
it  a  petition  signed  by  a  majority  of  the  dt- 
iaens;  In  all  other  respects  the  organlzatt<Ha 
is  regular;  bonds  are  Issued,  a  schoolhouse 
built,  and  school  taught.  Is  all  this  to  be  Ig- 
nored, to  be  treated  as  Illegal,  because  tbm 
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waa  no  de  Jure  district?  Wbo  are  the  real 
parties  Interested  In  defeating  such  a  debt? 
^The  taxpayers  witliln  the  district.  In  what 
position  are  those  to  object  who  participated 
In  the  organization?  Tbey  have  attempted 
to  form  a  district  They  lor  a  time  believe 
that  they  have  formed  It  They  elect  offi- 
cers; borrow  money  on  bonds  for  district 
purposes;  buUd  a  schoolhouse  therewith; 
and  use  the  money  for  other  purposes  con- 
nected with  the  functions  of  the  district 
On  what  principle  can  the  existence  of  the 
district  be  dmled  by  them  for  their  benefit? 
If  any  wltbln  the  district  refrained  from  af- 
firmative action,  still  they  are  chargeable 
with  passive  acquiescence  when  they  might 
have  acted,  and  acted  effectually,  against 
the  de  focto  existence  of  the  district,  and 
tixaa  have  prevented  an  ImpoaltloQ  upon  the 
innocent  who  were  Justified  In  taking  that 
to  be  a  legal  district  which  was  acting  as 
such,  and  to  all  appearances  was  warranted 
in  acting  as  such.  Those  who  were  ^lent 
when  In  conscience  they  should  have  spoken, 
have  no  claim  upon  the  equity  of  this  court. 
They  did  not  protest;  they  did  not  appeal; 
they  did  not  resort  to  certiorari;  tbey  made 
no  effort  to  have  the  district  attorney  over- 
throw this  de  facto  district  by  quo  warranto; 
and  when  the  bonds  were  voted  for  they  ap- 
pealed to  no  chancellor  to  protect  their  prop- 
erty from  an  Illegal  debt  Not  only  the  con- 
siderations which  He  at  the  foundation  of  the 
rule  protecting  the  public  In  dealing  with  a 
de  facto  officer,  but  also  a  principle  very 
analogous  to  that  of  equitable  estoppel,  pro- 
tects these  bondholders  against  repudiation 
under  the  forms  of  the  law.  If  there  cannot 
be  a  de  facto  school  district,  there  cannot  be 
a  de  facto  city.  If  Illegality  in  the  proceed- 
ings to  effect  organization  Is  fatal  to  the  ex- 
istence of  a  district.  It  la  equally  as  fatal  to 
the  existence  of  a  municipal  corporation  of  a 
higher  grade  Given  a  case  where  the  de- 
fects in  the  incorporation  of  the  city  are  as 
fatal  as  In  this  case,  and  then  deny  to  that 
corporation  any  effect,  although  a  city  gov- 
ernment is  In  fact  inaugurated  and  carried 
(m,  and  tbe  consequences  would  be  intoler- 
able. Open  and  acknowledged  anarchy 
would  for  some  reasons  be  preferable.  In 
after  years  tax  titles  would  be  destroyed; 
e%*er7  officer  of  the  city  would  be  a  tres- 
passer when  the  discharge  of  what  would 
be  Ids  duty  on  the  theory  of  the  existence 
of  the  corporation  led  to  an  Interfermce 
with  the  property  or  person  of  others.  Ev- 
ery police  or  other  peace  officer  and  every 
magistrnte  acting  under  the  nippoaed  author- 
ity of  the  dty  govemmoit  would  be  liable 
for  extortion,  for  assault  and  battery,  tor 
false  Imprisonment,  and  could  be  prosecuted 
criminally  for  acts  done  In  good  ftdtb  In  the 
enforcement  at  the  criminal  law.  An  army 
of  creditors  whose  savings  have  gone  Into 
fbe  dty  trensnry,  and  throus^  the  treasury 
Into  public  buUdings  and  other  pnUle  Im- 
proremoitg,  find,  to  tbdr  astonlahmoit  and 


dismay,  that  they  have  recdved  In  exdiang(» 
beautifully  lithographed  but  wortliless  bonds 
as  souvenirs  of  their  abused  confidence.  All 
that  has  been  done  In  good  faith  under  color 
of  law  is  only  barefaced  iisurpatlon,  and  to 
be  treated  as  audi  for  all  purposes.  Such 
a  doctrine  would  be  the  author  of  confu^on. 
Injustice,  and  almost  «idless  litigation.  The 
Imagination  cannot  embrace  all  the  gross 
wrong  to  which  it  would  lead  when  pusbe^, 
as  It  must  be,  to  its  l(^cal  consequences. 
On  the  other  hand,  no  great  Injuiy  can  re- 
sult to  the  citizens  or  state  by  recognizing 
a  de  facto  corporation;  one  acting  as  such 
under  color  of  Virganlzation.  If  the  law  1« 
disregarded  In  the  attempt  to  organize  the 
munldpallty,  the  violation  of  law  always 
can  be  nipped  In  the  bud  by  appropriate  Ju- 
dicial proceedings.  We  find  that  our  views 
are  by  no  means  novd.  The  rule  that  the 
existence  of  a  de  facto  munidpal  corporation 
cannot  be  collaterally  assailed  has  frequently 
been  recognized  and  appUed  by  the  courta 
Stuart  V.  School  Dlst,  30  MidL  «9;  People  r. 
llaynard.  16  Mich.  470;  Krutz  v.  Town  Co., 
20  Kan.  897;  Tlsdale  v.  Town  of  Mlnonk,  40 
IlL  9;  Ooiera  v.  Cole,  61  HI.  307;  People  v. 
Famham,  35  IlL  662;  Jameson  r.  People, 
16  lU.  267;  Sherry  v.  GUmore,  (Wis.)  17  N. 
W.  Rep.  252;  State  v.  Railroad  Co.,  (Nev.) 
25  Pac  Rep.  2»6;  School  Dlst.  No.  2  v. 
School  DIat  No.  1,  (Kan.)  26  Pac.  Rep.  43; 
Railroad  Co.  v.  Wilson,  (Kan.)  6  Pac.  Rep. 
281;  aement  v.  Everest,  29  Mich.  19;  Stockle 
V.  Sllsbee,  41  Mich.  616,  2  N.  W.  Rep.  900; 
Burt  V.  RalUwad  Co.,  81  Minn.  472,  18  N. 
W.  Rep.  285,  289;  MendenhaU  v.  Burton, 
(Kan.)  22  Pac.  Rep.  558;  School  Directors 
of  Union  School  Dlst  No.  4  v.  School  Di- 
rectors of  New  Union  School  Dlst  No.  2, 
(UL  Sup.)  28  N.  E.  Rep.  49;  16  Amer.  &  Eng. 
Enc.  Law,  965;  1  DUL  Mnn.  Corp.  i  43; 
President  etc.,  r.  Thompson,  20  UL  197; 
Town  of  Enterprise  v.  State,  (Fla.)  10  South. 
Rep.  740.  See  2  DUL  Mun.  Corp.  {  891;  State 
V.  Weatherby,  45  Mo.  17;  Board  T.  Lewis. 
10  Sup.  Ct.  Rep.  286;  Austrian  v.  Ouy.  21 
Fed.  Rep.  600.  In  some  of  the  cases  time 
seems  to  have  been  conddercd  an  elem«it 
I  of  some  Importance,  but  the  public  may  as 
effectually  be  decdved  by  a  de  facto  organ- 
ization the  day  after  it  la  complete  as  a  dec- 
ade thereafter.  The  time  a  de  facto  officer 
has  been  In  possession  of  an  office  is  never 
regarded  as  controlling.  Re  Is  as  mnch  an 
officer,  as  to  the  public,  the  day  after  he 
Intmdes  Into  the  office  as  a  year  later.  "The 
same  role  which  recognizes  the  rif^ts  of  offi- 
cers de  facU),  recognizes  corporations  de 
facto,  and  this  necessary  for  public  and 
private  secaritT."  COement  t.  Evenat,  20 
Mich.  19-2S. 

We  have  treated  this  poww  as  If  the  ao> 
tlon  -wen  rspoa  the  baadm  tbemselvea,  be- 
cause the  holders  of  Interest  cotqKma  may  re- 
cover if  tbey  conld  maintain  an  actkm  on 
the  bonds  under  the  same  drcnmstances.  It 
Is  also  uiyed  that  13iere  vaa  a  fsUiir*  to  eom- 
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ply  wItQ  certain  conditions  preced^t  to  the 
valid  exercise  of  the  power  conferred  upon 
such  districts  b7  law  to  borrow  money  on 
district  bonds.  The  statute  reKulatius  the 
issulDg  of  such  bonds  provides,  in  substance, 
that  they  can  be  issued  only  when  a  majority 
of  the  Sectors  of  tlw  district  present  and 
voting  at  a  district  meeting  shall  vote  to 
Issue  the  same.  Chapter  24.  Laws  ISSl.  |  1. 
Section  2  this  act  provides:  "Before  the 
question  of  issuing  bonds  shall  be  submitted 
to  a  vote  of  the  district,  notices  shall  be 
pcstcd  In  at  least  three  public  and  conspicuous 
plncea  In  said  district,  stating  the  time  and 
place  of  meeting,  the  amoimt  of  bonds  that 
will  be  required  to  be  issued,  and  ttie  time 
in  which  they  shall  be  made  payable,  at 
least  twenty  days  before  the  time  of  meeting; 
and  the  voting  shall  be  done  by  means  of 
written  or  printed  ballots,  and  all  ballots  de- 
posited in  favor  of  Issuing  bonds  shall  have 
thereon  the  words  'for  issuing  bonds,*  and 
those  opposed  thereto  shall  have  thereon  the 
words  'against  issuing  bonds;'  and  if  the  ma- 
jority of  all  the  votes  cast  shall  be  in  favor  of 
issuing  bonds,  the  scbo(d  board,  or  other  prop- 
er otticers,  shall  forthwUh  proceed  to  Issue 
bonds  in  accordance  with  the  vote;  but  if  a 
ir-ajorlty  of  all  the  Totes  cast  are  exposed  to 
Issuing  bonds,  then  no  further  action  can  be 
had.  nnd  the  question  shall  not  be  again  sub- 
mitted to  vote  for  one  year  ttiereafter:  pro- 
Tided,  however,  that  the  question  of  Issuing 
bcoda  diall  not  be  submitted  to  a  vote  of  the 
district,  and  no  meeting  slinll  be  called  tor 
that  purpose,  nntU  the  district  sdhool  board 
Aall  have  been  w>  petitioned,  in  writing,  by 
a  majority  ot  the  re^dent  Sectors  of  said 
Kfaool  district"  It  Is  contended  that  the 
whofd  tMKird  was  not  petitioned  to  submit  the 
question  of  Issuing  the  bonds  to  a  vote  as  re- 
quired by  the  proviso  to  section  2.  We  think 
the  (^aidant  Is  not  In  positloa  to  raise  this 
point.  The  plalntlfts  are  bona  fide  holders 
of  the  ocnjions.  The  recital  In  the  bonds  li 
therefore  fatal  to  this  defense.  Upon  their 
face  appears  the  following  statement:  "Thla 
bond  l8  IsBoed  on  the  21th  day  of  June.  1882, 
School  District  No.  22,  county  of  Bkdiland, 
v.  T.,  for  building  and  fumlshl&g  a  achool- 
bouse^  under  and  In  pursuance  at,  and  In 
strict  confMrmlty  with,  the  provlrions  of  an 
act  of  an  legisIatlTe  assembly  of  the  teerl- 
tory  of  Dakota,  entitled  'An  act  to  empower 
scho<d  dlstrictB  to  Issue  bonds  for  building 
BChoidbouseB.'  approved  March  3,  1881.  and 
of  a  Tote  ot  aald  district  at  a  special  meeting 
had  <Hi  the  20th  day  of  November,  ISSl." 
Upon  Qie  back  of  each  bond  Is  the  followli^ 
certificate,  signed  by  the  cleric  of  the  dis- 
trict: "I  certify  that  the  within  bond  Is 
lEsned  In  accordance  with  a  rote  of  Sdiool 
District  Na  22,  of  Richland  county,  Dakota 
territory,  at  a  special  meeting  held  on  the 
2!»th  diy  of  November,  A.  D.  1881.  to  Issue 
tranda  to  the  amount  of  twelve  hundred  dol- 
lars." It  is  obvious  from  the  statute  that  the 
oihccrs  by  whom  the  bonds  are  to  be  Issued 


are  Intnisted  with  the  duty  of  determbilng 
whether  the  statute  has  been  complied  with 
as  to  all  matters  necessary  to  give  them  au- 
thority to  issue  the  bonds.  Their  statement 
embodied  In  these  bonds  therefore  estops  the 
district  and  Us  successora  from  showing 
aught  to  the  contrary.  The  rule  and  the 
rea  son  for  It  hare  been  so  often  stutud,  oud 
are  so  well  known  to  the  profession,  that  it 
will  suffice  to  (dte  some  of  the  numeroun  au- 
thorities oa  the  point:  Inhabitants  v.  Mor- 
rison, 133  V.  S.  523,  10  Sup.  Ct  Rep.  Sa3: 
Oregon  v.  Jennings,  110  U.  S.  74-02.  7  Sup. 
Ct  Rep.  124;  County  of  Moultrie  r.  Rock- 
ingham, etc..  Bank,  92  U.  S.  631;  Venice  v. 
Murdock,  Id.  404;  Town  of  Golona  r.  Kaves, 
Id.  484;  Dixon  County  r.  Field,  111  U.  S. 
83,  4  Sup.  Ct  Bep.  315;  Humboldt  Tp.  r. 
Long,  02  TJ.  S.  643;  Commissioners  of 
ICaox  Co.  V.  Asplnwall.  21  How.  539; 
Fulton  V.  Town  of  Riverton.  (Minn.)  44  N. 
W.  Rep.  2o7;  15  Amer.  &  Eng.  Enc  Law, 
1285  et  eeq.;  Burr.  Pub.  Secur.  299  et  seq. 
It  la  not  necessary  that  the  power  to  deter^ 
mine  these  facts  should  have  been  expressly 
conferred  upon  the  district  officers  by  the 
statute.  "It  la  enough  that  full  control  In 
the  matter  la  given  to  the  officers  named." 
Inhabitants  ▼.  Morrison.  133  U.  S.  523,  10 
Sup.  Ct  Rep.  333;  Fulton  r.  Town  of  River- 
ton,  (Minn.)  44  N.  W.  B^  2S7.  Nor  te  It 
essential  that  the  statement  should  set  forth 
in  detail  ttiat  aU  of  the  various  conditions 
preoed^t  have  been  compiled  with.  It  la 
sufficient  If  It  Ja  stated  that  the  bond  wan 
laned  In  pursuance  of  ttie  statute,  designat- 
ing It  In  such  a  manner  as  to  identity  it 
This  Is  in  l^ial  effect  a  atatemmt  that  each 
and  all  ot  the  necessary  prdlmlnory  steps 
were  takoi  to  authorize  the  lasoe  ot  the 
bonds.  Inhabitants  v.  Morristm,  133  U.  B. 
523,  10  Sup.  Ct  Rep.  333;  Dlxoa  Co.  r. 
Field,  111  U.  S.  83,  4  Sup.  Ot  Rep.  315;  16 
Amer.  &  Eng.  Enc.  Law.  1800;  County  of 
Moultrie  T.  BocUni^m.  eta,  Bank,  92  U. 
S.  631.  But  the  statement  went  much  fur- 
thw.  It  asserted  that  the  bimds  had  beoi 
lamed  under  and  In  pursuance  of.  and  in 
atrict  conformity  with,  the  act  authorising 
their  lasne^  "and  ot  a  vote  said  district  at 
a  apodal  meeting  had  on  the  29th  day  of 
November.  1881.**  The  certificate  indorsed 
on  the  Ixmda  the  derfc  waa  required  by 
the  statute  to  be  Indoiaed  thereon.  Chapter 
24,  Laws  ISSl,  |  4.  The  statute  specifies 
what  the  certificate  shall  contain,  and  thla 
prorld:ni  was  strictly  compiled  with  in  the 
issuing  4^  these  bonda.  This  requirement 
Indicates  that  It  was  for  the  protection  ot  the 
purchaaer  of  the  bonds,  who  mls^t  implicitly 
rely  up<m  the  dak's  cerdflcate  as  conduslve 
evidence  that  all  necessary  preliminary  atepa 
had  beai  legally  and  n^ariy  taken. 

We  come  now  to  the  claim  that  the  plaln- 
tiflfs  have  sued  the  wrong  corporation.  The 
defendant  did  not  Issue  these  bonds.  If  lia- 
ble at  all.  it  muHt  be  1^  virtue  of  some  stat- 
ute. Chapter  44,  Laws  1883.  Is  pointed  to  oa 
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the  act  which  binds  the  defendant  to  pay 
these  bonds.  This  law  provides  for  a  new 
system.  The  district  sdiool  system  was  to 
be  abollabed,  and  the  township  school  sys- 
tem to  take  Its  place.  Under  this  statute  it 
was  the  duty  of  the  board  of  county  com- 
mtsslouers  to  divide  all  organized  counttes 
Into  school  townships.  The  flndln^  of  the 
court  Is  that  on  May  23,  1883,  the  commis- 
sioners of  Richland  cotinty  duly  organized 
the  school  townslilp  of  Dwight  In  that  coun- 
ty, and  that  the  territory  within  this 
new  school  township  embraced  n«irly  all  of 
the  territory  of  the  old  sdiool  district 
No.  22;  and  that  the  schoolhonse  and 
school  furniture  belon^ng  to  the  district 
were  rec^red  into  and  are  owned  by  the  de- 
fendant There  Is  sufficient  evidence  to  sup- 
port the  finding  that  the  schoolhouse  belong- 
ing to  district  No.  22  Is  within  the  territorial 
limits  of  the  defendant  Under  tlffese  facts 
the  liability  of  the  defendant  on  these  bonds 
would  be  clear,  under  secttoa  144  of  the  act, 
were  it  not  for  the  provisions  of  section  136, 
to  which  we  will  tn  a  moment  refer.  Section 
144  provides  as  follows:  "Every  school  town- 
ship shall  be  liable  for,  and  shall  assume  and 
pay  fully,  according  to  their  legal  tenor,  ef- 
fect, and  obligation,  all  the  outstanding 
bonds  and  the  interest  thereon,  of  every 
school  district,  the  schoolhouse  and  furniture 
of  which  are  received  and  included  within 
the  school  township,  and  owned  thereby,  the 
same  as  U  said  bonds  had  been  Issued  by 
said  school  township;  and  the  law  which  au- 
thorized the  school  district  to  issue  bonds 
shall  apply  to  the  school  township  the  same 
as  if  it  had  originally  been  authorized  to  is- 
sue, and  had  issued,  the  said  bonds.  The 
bonds  shall  be  deemed  in  law  the  bonds  of 
the  school  township,  with  the  same  validity 
for  securing  and  enforcing  the  payment  of 
principal  and  interest  that  they  would  liave 
had  against  the  district  that  issued  them." 
There  can  be  no  question  as  to  the  power  of 
tue  legislature  to  Impose  upon  a  new  munici- 
pality, which  includes  all  or  a  portion  of  the 
tOTritory  of  an  old  municipal  corporation,  lia- 
bility for  the  debts  of  the  old  corporation, 
where  the  property  of  the  latter  is  turned 
over  to  and  received  by  the  'ormer  under  the 
law.  Mt  Pieasant  v.  Beckwith,  100  U.  8. 
514;  1  Dili  Uun.  Ctorp.  S  63;  State  v.  City  of 
Lake  City,  25  Minn.  404;  aty  of  Winona  v. 
School  Dist.  No.  82,  40  Minn.  13,  41  N.  W. 
Rep.  G3»;  Demattos  v.  City  of  New  What- 
com, (Wash.)  29  Pac.  Rep.  933;  Ijiramle 
County  V.  Albany  County,  02  U.  S.  3(17; 
Schrfber  v.  Town  of  langlade,  (Wis.)  29  N. 
W.  Itep.  547,  and  cases  cited  In  opinion; 
Knight  V.  Town  of  Ashland,  (Wis.)  21  N.  W. 
Rep.  05-70.  See,  also,  note  to  Statd  v.  Clev- 
enger.  [Neb.,  43  N.  W.  Rep.  243,]  in  20  Amer. 
St  Rep.  677.  Indeed,  many  of  the  cases  go 
much  further  than  is  necessary  to  support 
this  legislation.  But  It  is  contended  that 
School  District  No.  22  lias  not  ceuaed  to  ex- 
ist; thai  the  organization  of  the  defendan' 


is  not  complete;  and  the  argument  fromtli«e 
premises  Is  that  district  No.  22,  and  not  the 
defendant,  is  at  preset  liable  for  these 
bonds.  The  section  of  the  statute  on  vbicli 
the  claim  rests  is  section  136.  It  provides  aa 
follows:  "The  adoption  of  the  system  bweiD 
provided,  and  the  passage  and  approval  ctf 
this  act,  shall  not  have  the  effect  to  dlscon* 
tlnoe,  abolish,  and  render  null  socih  sduxri 
districts  or  their  (»ganizatlon  as  tbey  may 
now  exist  tn  any  county,  but  they  shall  coa* 
tlnue  to  exist,  and  their  officers  to  act  u 
such,  ip  law  and  fact,  until  the  school  towa- 
ship  organization  is  complete,  so  far  as  it  In- 
cludes any  particular  district  or  districts,  or 
the  larger  part  of  any  particular  distiicL 
And  such  township  organization  sliall  not  be 
deemed  complete,  nor  such  districts  so  cease 
to  exist,  and  their  officers  to  act  as  such,  un- 
til all  matters  between  the  district  and  the 
township  are  adjusted,  and  tiie  property  de- 
livered, funds  paid  over,  and  an  adjustment 
is  reached  for  the  equalization  of  taxes  and 
property  between  the  districts  which  enter 
into  the  school  township,  so  far  aa  such  taxes 
and  property  remain  permanent  in  houses, 
sites,  furniture,  and  other  parts  of  houses 
and  grounds."    The  next  two  sections  pre- 
Bcrit)e  the  procedure  by  which  the  equaliza- 
tion of  taxes  is  to  l>e  determined,  and  the 
rules  whidh  are  to  govern  such  equalization. 
Now,  it  is  quite  clear  to  our  mind  that  sec- 
tion 136  was  Incorporated   In  the  statute 
merely  to  keep  the  old  districts  alive,  for  the 
purpose  of  adjusting  tlielr  rl^ts  among 
themselves,  so  uiat  taxpayers  living  in  eflch 
portion  of  the  new  township  which  formerly 
constituted  a  school  district  should  not  pay 
more  of  the  aggregate  of  the  old  indebted- 
ness of  the  several  districts  embraced  in  the 
township  than  would  be  equitable,  consider- 
ing the  ri^ts  of  the  taxpayers  of  the  other 
districts,  so  included,  to  the  same  treatment 
The  school  boards  of  the  several  old  districts 
coDsiituted,  with  the  county  superintendent 
a  body  to  adjust  these  matters,  and  it  was 
necessary  to  keep  the  districts  alive  for  this 
special  purpose  after  the  organization  of  the 
township.  The  legislature  Intended  to  work 
an  Immediate,  radical  revolution  in  the  school 
system  for  the  whole  territory.  We  do  not 
believe  that  they  contemplated  that,  while  a 
long  drawn  out  contest  was  going  on  to  set- 
tle these  questions  between  tbe  old  districts, 
this  new  system  should  be  held  in  al>eyance. 
Moreover,  there  would  be  no  reason  for  mak- 
ing the  organization  of  the  sdiool  township, 
and  Its  right  to  carry  on  the  school  system, 
depend  upon  the  determination  of  a  matter, 
the  prior  settlement  of  which  was  not  essen- 
tial to  the  corporate  existence  of  the  schuol 
township   and    the   administration  of  the 
school  law.   Settlement  must  inevitably  come. 
Should  those  charged  with  the  duty  of  mak- 
ing It  fall  to  obey  the  law,  mandamus  would 
set  uiem  in  motion.  The  nature  of  their  de- 
clslou  coulil  not  be  dictated  by  any  coart; 
but  they  iruuld  be  compelled  to  make  some 
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(ledsion.  The  dlacbarge  of  thte  duty,  wheth- 
er voluntary  or  under  compulsion,  can  as 
well  go  on  afto-  as  before  the  school  town- 
ship becomes  liable  for  the  district  debts  and 
Is  authorised  to  carry  ou  the  schools.  The 
township  is  by  the  statute  made  liable  for 
tbese  uondB.  It  Is  the  formal  party  against 
which  Judgment  may  be  recovered.  When 
executloD  in  the  form  of  mnudnmus  to  com- 
pel a  levy  of  taxes  is  applied  for,  the  court 
will  observe  the  decision  of  the  board  of  ad- 
justment In  the  apportionment  of  the  bur* 
den.  If  no  settlment  has  at  that  time  been 
rolmitarlly  reached,  the  court  in  a  separate 
proceeding  will  compel  the  performance  of 
this  duty  specially  enjolnetl  by  law,  and 
when  such  adjustment  is  consummated  the 
writ  of  mandamus  to  compel  the  levy  of  a 
tax  to  pay  the  Judgment  must  observe  ana 
follow  this  adjustment  in  the  apportioning  of 
the  tax  among  the  several  old  districts  of  the 
new  township.  The  statute  is  not  clear.  The 
question  is  by  no  means  free  from  doubts. 
If  the  eye  is  riveted  on  section  136  alone 
there  Is  much  force  in  the  defendant's  posi- 
tion. But  we  must  scan  the  wliole  act  to 
find  out  its  spirit,  and  In  the  light  of  that 
spirit  we  must  interpret  section  I3ti.  We  can 
discover  a  good  reason  for  Iieeplng  these  dla- 
tricts  alive,  after  the  organization  of  the 
school  township,  for  the  special  purpose  of 
adjustment  ot  equities.  We  believe  it  would 
be  highly  inconvenient  to  preserve  their  ex- 
istence thereafter  for  general  school  pur- 
poses, and  that  such  was  not  the  intentiou  of 
the  lawmaking  power.  The  existence  of 
these  districts  for  this  particular  purpose  Is 
not  incompatible  with  the  existence  of  the 
school  township.  It  in  no  manner  interferes 
with  the  full  exerdse  by  the  school  townAlp 
of  ail  its  powers.  Tbese  districts  were  to  be 
fcept  alive  for  a  short  period,  to  accomplish 
a  special  object  entirely  fwtdgn  to  the  power 
conferred  upon  school  townships.  Their  ut- 
ter extinction  for  all  purposes  contemporane- 
ously with  the  creotlon  ot  school  townships 
would  have  left  the  latter  no  more  com^ete- 
ly  in  possession  of  an  th^r  functions  as  mu- 
nicipal corpoTttttons.  Finding  no  error,  the 
Judgment  Is  affirmed.  All  concur. 

On  BeliMiriiig. 

(Hay  31.  18A3.) 
We  are  uikeA  to  grant  a  r^earing  on  the 
assumption  ttiat  we  have  ovwlooked  the  case 
of  Dartmonlh  Sav.  Baidt  t.  Sdioot  Dlsts. 
Nos.  0  and  31,  6  Dak.  382,  48  N.  W.  Rep.  822. 
We  had  not  oreriooked  It  We  do  not  regard 
it  OS  In  point.  In  that  case  It  might  be  said 
.fliat  there  waa  no  color  of  oiYnnlBatlon. 
There  waa  no  petition  ever  filed,  or  erai 
slgaed.  In  so  fAr  as  that  dedalon  can  be  le- 
garued  as  conflicting  wltti  our  conclusions  we 
feel  constrained  to  differ  from  the  court 
vrtilcb  prononneed  IL 

Another  matter  la  referred  to  In  Hie  peti- 
tion for  rehearing  whldi  strikes  us  wlQi 
much  force.   It  la  Insisted  ttiat,  imleBi  we 
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modify  the  Judgment,  it  will  stand  as  an  un- 
qualltied  Judgment  against  the  defendant,  to 
be  collected  the  same  as  any  other  Judgment 
against  iL  To  save  any  question,  we  will 
modify  the  Judgment  bo  tliiit  the  collection 
of  it  must  be  enforced  according  to  the  pro- 
visions of  sections  130-141.  c.  44,  Laws  1SH:{. 
The  district  court  will  modify  the  Judgment 
by  Inserting  therein  the  following  clause; 
Tills  Judgment  is  to  be  enforced  subject  to 
the  provisions  of  sections  136-141,  c.  44, 
Laws  1883;  the  debt  on  which  It  Is  rendered 
being  a  debt  subject  to  equalization  as  there- 
in provided.  Modified  and  affirmed.  All  con- 
cur. 


TAYLOR  V.  JONES.* 
(Snpreme  Court  of  North  Dakota.    April  14, 
1893.) 

PiiSDSi  — What  CoNSTrruTss — Vhbdict  — BerF** 

CIE.VCT  OF  EVIPESCK. 

1.  The  claim  that  a  verdict  is  without  sup- 
port in  the  evidence  cannot  be  maintained  when 
the  explicit  and  eoomsteut  testimony  of  one 
witness  aastaina  it,  even  though  a  number  of 
witnesses  may  aa  ei^licltly  testify  to  the  con- 
trary. 

2.  The  fact  that  one  party,  claimlnR  under 
a  l^al  Hr;bt,  however  pufounded,  declares  to 
anotiier  party  that  be  will  hold  certain  prop- 
erty of  such  other  party  until  a  debt  owing 
by  such  party  to  him  la  secured,  and  that  such 
other  party  remains  silent,  and  makes  no  ob* 
jection  thereto,  does  not  constitute  a  idedge  of 
such  property  as  security  for  such  debt. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blcdiland  coun- 
ty; W.  S.  Louder,  Judge. 

Action  by  Theophilus  I*.  Taylor  against 
John  R.  Jones,  for  cfmverston.  Judgment 
for  plaintiff.  Defendant  appeals.  Affirmed. 

McOuml>er  &  Bogart,  for  appelant  W.  B. 
Pnrcell  and  L.  B.  Everdell,  for  respondent 

BARTHOLOMEW,  O.  J.  Taylor,  the 
plaintiff  below  and  respondent  herein,  sued 
John  K.  Jones,  the  defendant  and  appellant, 
in  conversion  for  the  value  of  a  team,  har- 
ness, and  buggy.  There  waa  a  verdict  for 
plaintiff,  a  motion  for  a  new  trial  denied, 
and  Judgment  on  the  verdict.  It  is  uncontro- 
verted  that  respondent  was  the  owner  of  the 
property  prior  to  bringing  this  action,  and 
that  It  waa  In  appellant's  poesession;  that 
respondent  demanded  the  same,  and  appel- 
lant refused  to  deliver  it  The  answer  al- 
leged, in  substance,  that  on  the  2d  day  of 
June,  1891,  respondent  delivered  the  property 
to  appellant,  as  a  pledge  to  secure  an  in- 
debtedness that  respondent  owed  to  appel- 
lant, and  that  appellant  held  the  property 
tmder  and  In  accordance  with  the  tmns  of 
the  pledge,  and  that  the  debt  had  not  been 
paid.  That  the  debt  existed  and  was  unpaid 
seems  to  be  conceded.  Hie  case  was  made 
to  turn  entirely  npon  the  truth  or  falsity  of 
the  aUegati(Hi  that  the  property  was  idedged. 

Wwarinc  dsnled  May  6. 1808. 
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Appellant  presents  the  case  In  this  court 
nnder  three  heads,  whldi  cover  all  his  as- 
BiKDments  of  error:  First,  Insufflcifflcy  of  the 
evidence  to  Justify  the  rerdlot,  and  herein 
error  of  the  court  in  refodng  to  direct  a  Ter- 
diet  for  appellant,  and  In  refusing  a  new 
trial;  second,  error  In  refusing  and  giving 
Instructions;  third,  error  In  admitting  and 
excluding  evidence. 

From  a  mass  of  testimony  we  summarize 
the  ftollowtng  fiicts  as  sufficient  to  render 
our  rulings  Intelligible:  Prior  to  June  2, 
1801,  one  Holding  recovered  a  judgm«it 
against  tiie  resptndent,  Taylor,  and  caused 
execution  to  Issue  thereon,  under  which  the 
aherfff  ot  the  ^per  county  aeized  the 
borscfl  and  harness  in  QueaUon.  Taylor 
dalmed  this  property  of  the  sheriff  as  ex- 
empt from  sale  on  execution,  but  the  sheriff 
refused  to  recognize  this  claim,  and  had  ad- 
verUsed  the  property  for  sale  on  said  June 
2,  ISDl.  Taylor  desired  to  preserve  this  par^ 
tieular  property,  and  also  to  preserve  his 
right  of  actltm  against  the  sheriff  for  selling 
exempt  property.  This  he  could  property 
do.  See  Northrup  v.  Gross,  2  N-  Dak.  433. 61 
N.  W.  Rep.  718.  The  day  before  the  sale 
tbB  reqiondent  ww  one  David  Jraies,  the 
brottier  and  agent  of  appellant,  and  one 
Malloy.  appellant's  bookkeeper.  Appellant 
was  absent  Bespoident  dedred  David  Jones 
ond  Mr.  Blalloy  to  go  with  him  the  next  day 
to  Fmnan,  where  the  sole  was  to  take  place. 
The  witnesses  differ  as  to  respondent's  ob- 
ject In  having  David  Jones  and  Malloy  pres- 
ent at  the  sale.  Respondent  testifies  that  be 
desired  them  to  help  blm  to  raise  money  In 
case  the  property  should  be  bid  up  at  ttie 
sale  to  a  figure  In  excess  of  what  mon^  he 
had.  David  Jones  and  Malloy  testify  that 
be  wanted  them  to  attach  the  property  on 
his  debt  to  appellant.  In  order  to  head  off 
certain  other  credltora  Appellant  was  noti- 
fied by  telegram  to  be  present  at  Formon, 
but  It  was  feared  be  could  not  get  there  be- 
fore the  sale.  Early  on  the  morning  of 
June  2d,  David  Jones  and  Mr.  Malloy  went 
with  respondent  to  Porman.  They  immedi- 
ately saw  Mr.  Ellsworth,  an  attorney,  and, 
after  consultation,  an  attachment  action  was 
commenced  by  said  attorney  in  the  name  of 
appellant  against  respondent,  and  a  writ  of 
attachment  procured  and  delivered  to  the 
sheriff,  who  Immediately  levied  It  upon  the 
property.  This  was  known  to  respondent 
liefore  the  hour  fixed  for  the  sale.  At  the 
sale  the  prc^erty  was  bought  by  David 
Jones,  in  his  own  name,  but  with  money  fur- 
tilsliL'd  entirely  by  respmdent.  Soon  after 
tlie  sale,  appellant  reached  Forman.  It  Is 
proper  here  to  state  that  respondent's  debt 
to  appellant  was  for  lumber  purchased,  and 
appellant  had  It  secured  by  mechanic's  lien. 
When  appellant  and  respondent  met  at  For- 
man. appellant  began  to  upbraid  respondent 
for  getting  his  (appellant's)  men  to  bring  the 
attachment  action,  and  thus  Invalidate  the 
■aechanlo*s  Uen,  and  declared  that  he  would 


hold  the  property  until  he  was  seinired.  Ap- 
peUant  then  testifies.  In  detail,  that  re^xHid- 
ent,  not  wishing  to  have  farther  expmae, 
asked  blm  to  lelease  the  attachment,  saying 
that  he  would  turn  the  property  over  as  a 
pledge  until  he  got  other  sufficient  aecnrity. 
To  tills  appellant  agreed,  and  the  attaduient 
was  released,  and  the  horses  and  harness, 
and.  under  the  advice  of  Mr.  Ellsworth,  tbe 
buggy  also,  were  turned  over  to  David  J  ohm. 
as  pledge  holder  for  appellant.  A  carefial 
scrutiny  at  the  testimony  falls  to  disclose 
that  any  other  witoees  says  anything  about 
a  pledge.  AU  of  the  other  witnesses  seem 
to  have  understood  that  the  team  and  har- 
ness wm  held  1^  Tlrtne  of  the  purdiase  of 
David  JiMies  at  the  sheriff's  sate;  David 
Jones  testifies:  **I  bid  the  team  In  for  tbe 
interest  of  Jcdm  B.  J<Hies.  I  bid  it  In  my- 
self, in  my  own  name."  "I  bid  tlie  team  in 
for  John  R.  Jones.  I  held  tiie  team  1^  that 
bid.  I  hold  the  team."  "I  said,  at  the  time 
I  purdiosed  this  property,  I  purchasetl  In  the 
Interests  of  John  R.  Joies."  "It  was  to  be 
glvm  back  by  myself  or  John  R.  Jones,  to 
him,  [Taylor;]  no  difference  wliidL"  "I  hdd 
them  as  JcAn  R.  Jones'  pn^Kriy  ontU  the 
thing  was  settled,— until  a  tall  of  sole  was 
made  to  Mrs.  Taylor."  Speaking  at  the 
agreement  with  re^iondait,  he  says:  "The 
horses  diould  be  In  my  charge,  or  in  my 
brothw  John's,  hlmsdf,  untli  he  settled  tbe 
account."  Tbe  witness  Malloy  narrates  the 
circumstances  attending  the  sale;  tiiat  re- 
spondent gave  him  the  money  to  pnnfbase 
tbe  pn^ierty,  and  he.  tamed  It  ovw  to  David 
Jones;  that,  the  snbsequent  agreemmt. 
the  property  was  to  remain  In  David  Jones' 
possession  until  the  account  vraa  secured,  and 
then  a  btU  ot  sale  vras  to  be  made  to  Mr& 
Taylor.  Mr.  Ellsworth,  the  attorney,  was 
also  a  witness  for  the  appellant  In  speak- 
ing of  what  took  place  after  the  sale,  and  ax 
the  time  when  It  Is  claimed  the  pledge  was 
made,  he  says:  "He  [Taylor]  said  be  want- 
ed it  understood  that  the  sale,  or  the  pur- 
chase of  this  property  at  the  sale,  was  a 
bona  fide  purchase,  and  that  be  would  ar^ 
range  It  with  Mr.  Jones  In  a  short  time."  He 
further  said  that  when  the  account  was 
secured,  a  bill  of  sale  of  the  property  was 
to  be  made  to  respondent's  wife.  Mrs.  Taylor; 
that  respondent  wanted  It  dcme  in  that  man- 
ner, so  that  no  other  party  could  seize  the 
property;  that  as  tbe  buggy  had  not  been 
sold,  he  (witness)  suggested  to  Mr.  Jones.  In 
Taylor's  presence,  that  It  would  be  better  If 
Taylor  would  turn  over  the  buggy  also,  to 
which  Taylor  agreed;  that  he  then  sent  for 
the  sheriff,  and  gave  him  a  written  order  re- 
leasing the  attachmoit  Respondent  In  hU 
teflUmcMiy,  claims  that  he  fumlahed  the 
money  to  Malloy  to  buy  the  property  In  for 
him;  that  Instead  of  doing  so,  Malloy  turned 
the  money  over  to  Dnvld  Jones,  who  bought 
the  property  In  bis  on'n  name.  He  unequivo- 
cally denies  that  tbe  property  was  ever 
turned  over  as  a  ple<ige  or  otherwise;  claims 
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that  It  was  taken  appellant  or  his  agents 
after  the  sale,  without  his  (respondent's) 
knowledge  or  consent;  and  denies  all  knowl- 
edge that  the  attachment  was  released.  He 
admits  that  appellant  told  him  that  the  at- 
tachment had  inralidated  his  lien,  and  ^t 
he  would  hold  the  team,  but  says  that  he 
mnde  no  reply;  admits,  also,  that  Mr.  Ells- 
worth advised  him  to  tmm  over  the  bnf^. 
bnt  Bays  he  made  no  reply.  Undw  this  evi- 
dence, not  only  was  there  a  ctxifllct  npon 
the  qvestlon  of  a  pledge,  but  the  preponder^ 
ance  was  dearly  against  It  The  proof  tend- 
ed to  show  that  the  parties  treated  the  pur- 
chase by  David  Jones  at  the  sheritTs  sale  as 
passing  the  title  of  the  prc^erty  to  him, 
which  ooold  only  be  divested  by  a  resale,  and 
Uiat  David  Jones,  acting  in  the  Interest  and 
at  the  Instance  of  his  brother,  determined  to 
hold  the  property  so  purchased  at  the  sale 
mi  til  respondent  secured  the  account  owing 
to  his  brother,  when  a  bill  of  sate  was  to  be 
made  to  respondent's  wife.  The  buggy  had 
not  been  purchased  at  the  execution  sale, 
but  had  been  attached,  and  the  attorney 
testifies  that  he  suggested  to  Mr.  Jones  that 
it  would  be  well  to  have  Mr.  Taylor  turn 
that  over  also,  and  that  Taylor  consented  so 
to  da  Taylor  says  he  simply  made  no  reply. 
Several  witnesses  testis  that  Taylw  did,  in 
fact,  turn  the  buggy  over.  Taylor  as  a- 
pitcltly  swears  that  he  did  not  The  ques- 
tion was  toe  the  Jury.  Respondent's  testi- 
mony is  all  consistent  with  the  theory  that 
be  did  not  turn  the  boggy  over  as  a  pledge 
or  otherwise^  and  the  fact  tttat  he  is  exposed 
by  a  number  of  witnesses  does  not  render  the 
verdict  so  entirely  unsupported  by  evidence 
as  to  warrant  a  court  in  disturbing  It  It 
may  be  true,  as  urged  by  learned  counsd, 
Uiat  If  resptxident  knew  that  appellant  un- 
derstood him  to  consent  to  turn  over  the 
property,  or  any  portion  of  it,  as  a  pledge, 
and  if  he  knew  that,  relying  1^>on  such  con- 
sent, appellant  dismissed  the  attachment, 
and  thus  altered  his  condition  to  his  preju- 
dice, respondent  would  be  estopped  from 
denying  his  c<ni8ent  The  trouble  in  apply- 
ing the  proposition  In  this  case  Is  the  fact 
that  respondent  swears  he  had  no  knowledge 
that  appellant  released  the  attachment  If 
that  be  true,  Oien  is  no  demmt  of  estoppel 
In  the  ritnatlon.  We  may  add  that  respond- 
ent's statement  has  strcmg  oorroboratlcsi  In 
the  drcninstances,  as  th^  seem  to  have  been 
understood  tbB  parties.  If  the  horses  and 
hameas  passed  to  David  Jones  virtue  of 
tlw  purchase,  and  were  to  be  held  him 
i-nleas  security  was  given  for  the  account, 
tiim  ttie  attachment  became  a  mere  useless 
aFpndaxe,  as  the  ralue  of  such  pn^ioly  for 
exceeded  the  amount  of  the  aeeonnt,  and  It 
would  be  only  natural  that  reqwadent  dionld 
IClve  no  farther  thought  to  the  attachment 
llieze  Is  a  direct  «oonlUct  In  tiie  evidence  as 
to  whether  or  not  respondent  consented  that 
the  horses  and  harness  mlf^t  be  held  eren 
vaOet  the  purchase.  This  discussion  of  the 


evidence  demonstrates,  we  think,  that  the 
verdict  has  substantial  support,  and  that 
there  was  no  error  In  refusing  to  direct  a 
verdict  for  appellant,  or  in  dmylng  the  mo- 
tion for  a  new  trial,  on  the  ground  that  the 
verdict  was  not  sustained  by  the  evidence. 

Tbls  also  practically  disposes  of  the  error 
aBslgned  00  the  refusal  to  give  an  instruc- 
tion asked  by  appellant  This  instruction, 
without  qualification  or  condition,  stated  that 
If  the  Jury  found  tliat  on  sold  June  2,  ISOl, 
d^endant  told  plaintiff  that  be  would  hold 
said  property  as  security  for  his  debt,  and 
plaintiff  made  no  objection  thereto,  but  al- 
lowed defendant  to  take  the  property,  ttils 
would  be  an  assent  upon  the  part  of  the 
plaintiff  to  such  holding,  and  the  verdict 
must  be  for  defendant  Now,  without  hold- 
ing that  mere  silence  and  inaction  could  be 
more  than  evidence  of  assent  In  any  case 
wbere  the  other  party  had  not  been  Induced 
thereby  to  alter  his  condition  to  his  preju- 
dice, it  yet  seems  too  plain  for  argument  in 
this  case  that  if  appellant  was  claiming  a 
legal  right  to  hold  the  property,  either  under 
the  purchase  by  David  Jones  or  under  the 
attachment  in  his  own  name,  and  respondent 
silently  acquiesced  in  such  claim  of  right, 
such  fact  would  fall  far  short  of  constituting 
a  contract  of  pledge  between  the  parties. 
Moreover,  the  Instruction  disregards  respond- 
ent's testimony  that  the  property  was  taken 
without  his  knowledge  or  consent 

It  is  pressed  against  the  charge  of  the  court 
that  it  makes  unduly  and  unnecessarily 
prantnoit  the  thought  that  a  pledge  Is  a 
contract  and  that  It  takes  two  persons  to 
make  a  contract,  and  that  their  minds  must 
meet  on  the  same  line.  Both  must  under- 
stand the  transaction  In  the  same  way,  and 
it  must  be  voluntarily  entered  Into.  We  think 
the  criticism  not  applicable.  There  was  bat 
one  issue  In  the  case,  and  that  was  upon  the 
allegation  In  the  answer  that  respondent 
pledged  the  property  to  appellant  as  secnri^ 
for  the  debt  Appellant  must  succeed.  If  at 
all,  upon  Uie  theory  at  a  pledge.  Possesrion 
by  other  means  would  not  help  him.  It  was 
entirely  proper  for  the  court  to  specIflcaUy 
define  a  pledge  and  Its  eonstltu«it  el«nents; 
and  to  guard  the  Jury  against  any  mistake 
by  reason  of  the  fact.  If  sodi  It  was,  that 
respcmdent  acquiesced  in  appellant's  claim  at 
legal  right  to  hold  the  pn^wrty.  It  was  per- 
tinent for  the  court  to  Impress  upon  the  Jury 
the  voluntary  nature  of  the  contract  of 
pledge.  ' 

Numerous  errors  are  assigned  upon  the 
admission  and  exduslon  of  testimony.  Some 
of  these  have  been  already  Indirectly  answer- 
ed, and  none  of  them  ore  of  snffldait  gen- 
eral Importance  to  warrant  any  lengthy  no- 
tice. Some  days  vttet  the  transaction,  on 
June  2d,  appellant  hod  the  property  at  the 
town  <a  StraubvlUe.  Eariy  In  the  morning, 
req>ondcnt  and  another  party  sought  to  get 
possesslcm  of  the  property  by  stealth  or  forra, 
or  both.   Something  of  an  altercation  took 
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(ilitce  between  api>ellant  and  respondeut  It 
was  sought  to  give  in  evidence  all  the  de- 
taltR  of  that  difficulty  by  appellant  when  on 
the  stand.  TbJs  was  objected  to,  and  the 
court  limited  the  witnesB  to  "what  was  said 
In  re^rd  to  your  holding  the  team,  or  right 
to  hold  it,  or  any  agreement  you  and  Mr. 
Taylor  had  before  that."  Certainly,  that  was 
T)road  enough.  Anything  further  could  only 
prejudice  the  jury.  The  same  remark  ap- 
plies to  the  third  error  assigned.  The  evi- 
dence excluded  under  the  fourth  and  sixth 
ap^gnmenta  would  necessarily  have  been  the 
same  whether  the  property  was  held  under 
the  purchaae  or  the  attadiment  or  the  pledge, 
aiid  hence  was  incompet«it  to  establidi  a 
pledge^  The  answer  excluded  under  the 
fifth  as^gnment  was  purely  a  conolnHlon  of 
law.  The  seventh  assignment  Is  more  diffi- 
cult The  respondent,  while  on  the  stand, 
was  asked:  "Did  you  In  any  way  consent 
to  3oba  R.  Jones',  or  any  other  person  for 
blm,  holding  this  team  as  security  for  any 
4ebt  you  might  be  owing  him?"  This  was 
objected  to,  as  calling  for  a  coQclnidon,  and 
not  for  a  fact,  and  the  objecticm  overruled, 
and  In  this  we  think  the  oonrt  did  not  pass 
file  bonnds  of  dlBcretkm  necessnrlly  lodged 
with  a  trial  oonrt  bi  exclndlniE  and  admitting 
testimony.  This  was  on  vebnttaL  A^td- 
lant'a  witnesses  had  given  Uie  facts  from 
their  standpoint,  and  had  r^eatedly  asserted 
tiiat  respondmt  did  so  consent,  and  we  do 
not  think  it  was  impropw  to  permit  reqKmd- 
ent,  after  he  bad  given  all  the  facts  from  his 
standpoint,  to  testify  that  he  did  not  consent 
The  objection  Is  argued  on  tiie  ttieory  tiiat, 
<Hi  his  own  testimony,  respondent  had  con- 
sented as  a  matter  of  law.  We  have  already 
mled  that  mxA  was  not  the  cose.  The  otber 
aurtgnments  reqtdre  no  notice  fortber  than 
that  they  have  already  received.  No  error  In 
tbe  recmrd  has  been  diown,  and  the  Judgment 
b^w  Is  accordini^y  affirmed.  All  conair. 


OLSON  V.  SWENSBN,  Sheriff. 
(Sniveme  Court  of  MinoeBOta.  Jane  IS.  1893.) 

ExBOOTios — Claim  bt  Thikd  Pbhsosi — ^Dsclabat 

Tio»B  OF  Title. 

1.  GTidence  Add  insufiBcient  to  make  a  ease 
in  behalf  of  plaintiff  for  the  consideration  of 
the  jury. 

2.  UDoa  the  cross-examination  of  the  plain- 
tiff, his  admis^ons  or  deciaratioos,  made  to 
third  parties,  touching  the  ownership  of  the 
property  in  controversy,  held  competent. 

3.  Bnt  evidence  of  the  declarations  of  third 
persons,  not  parties  to  the  suit,  respecting  such 
ownership,  thonrii  in  possession  of  the  prop- 
erty, hda  iuadmwsible  In  a  suit  between  other 
parties  involving  the  title  tiiereto. 

<Sy11abas  by  Che  Oonrt) 

Appeal  from  uistrict  court,  Bennepin  ooun* 
ty;  Smith.  Judge. 

Acti(Hi  by  Christian  Olson  against  Peter  P. 
SwensHi,  sheriff,  to  recover  propci'ty  levied 
on  as  that  of  a  third  iwrson.  Judt;ment,from 
which  defendant  appeals.  Reversed. 


A. 


A.  H.  Noyes  and  A.  J.  ^idtii,  fSor  appellant 
Cbiiatensen  ft  Tattle^  for  respondait 

VANDSiBBtXROH.J.  The  defendant,  8we» 
sen,  as  sheriff  levied  m  and  acAA  the  persm 
al  property  in  controversy,  npon  an  exeantloa 
issued  on  a  Judgment  against  Sanmet  Olsn 
and  wife,  In  favor  of  the  Sidle-B1etldle^ 
Hobnes  Company.  The  plaintiff,  wtao  is  tiu 
son  of  title  execution  defendants,  clatms  liiat 
he  owned  tbe  property,  and  secdn  by  this  ao- 
ti<m  to  recover  tiie  valne  thereto  Upon  0» 
trial  be  testilied  that  Us  father  was  engaged 
in  tbe  bakery  bndness,  and.  tbe  cstaMsbmait 
was  known  as  tiie  "BlverBlde  Bakoy,"  and 
that  all  tiie  property  In  qnestkm  was  In  the 
poBsessiMi  ot  his  father,  uid  nsed  In  die  bosf- 
ness  of  the  IUv«sIde  bak«7;  anA  Hm  name 
"lUvMSide  BaketT"  was  painted  on  tbe  d^- 
ery  wagon  which  was  ao  nsed  1^  blm.  AH 
the  property  was  used  and  treated  as  the 
proper^  of  the  Riverside  bakery,  apparently 
with  his  knowledge  and  oonsrat  He  slis 
woTKed  under  his  father  In  the  bnstaiess,  and 
tbe  property  was  furnished  for  tbe  boBinesi, 
and  nsed  In  connection  with  It  S»  also  tn- 
tifles  that  be  went  to  work  for  his  father 
about  three  years  before  he  went  to  MadeUa. 
whldi  was  In  1800,  and  says:  "I  was  In  as 
a  partner,  and  was  e(asig  to  get  so  much  out 
of  the  partnership  b^ore  I  left  him.  •  *  • 
I  did  not  start  In  to  woik  for  my  father  u 
soon  as  be  went  Into  bn^ess  there.  I  fur- 
nished him  the  mon^,  and  tbea  went  to  woifc 
to  drive  wagons  for  blm.  I  started  to  woA 
for  my  &tber  abont  as  soon  as  he  started 
In  business,— three  years  before  I  went  to 
Madella.  He  waa  baking  a  conple  of  weeks 
before  I  went  In  with  htm.  Then  I  wmt  to 
work  under  tills  deal:  These  horses  were 
nsed  In  connecthm  Willi  that  bnslneBs.  Oneof 
them  was  driven  aa  this  one  of  ttie  delivery 
wagons.  The  idgn  lUverslde  Bakery'  was 
painted  on  that  delivery  wagon.  That  was 
tile  name  of  the  bakery  or  budness  carried 
on  there.  My  father  was  owing  me  moaey 
all  this  time.  He  Is  owing  me  now.  Wbra  I 
w^t  to  Maddia,  we  squared  np  then;  was 
about  square."  He  further  testlfled:  **I  was 
acquainted  wltb  tbe  manager  of  the  ffldle- 
Fletcher-Hotanes  Company  b^ore  I  went  to 
Madella.  Tbe  Riverside  bakery  was  deaUng 
with  them,  and  bad  been  dealtaig  with  thent 
some  time."  In  addition  to  this,  he  permitted 
his  father  to  mortgage  tbe  property  as  Us 
own.  This  evIdNice  by  tbe  plaintiff  In  his 
own  behalf,  unexplained  or  qualified.  It  seems 
to  us  not  only  warranted,  bat  required,  the 
Jury  to  find  that  he  was  Interested  In  the  bak- 
ery, and  that  the  horses  and  wagons  were 
not  only  used  In  the  business,  but.  as  to  tiie 
public  and  particularly  creditors  dealing  with 
the  bakery,  should  be  treated  as  a  part  of  Its 
property  and  assets.  Plaintiff  was  In  the 
business,  furnished  money  for  it.  and  put  the 
prc^erty  Into  the  business,  and  when  he  quit 
and  went  to  Madella,  he  squared  up  with  his 
father,  and  left  the  property  in  the  badness 
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M  before.  He  testifled  Qiat  be  waa  a  part- 
ner, and,  whether  the  relations  between  him 
and  his  parents  were  strictly  such  or  not,  he 
on^t  not  to  be  permitted  to  dispute  that  the 
property  In  question  belonged  to  the  Blver- 
aide  bakery,  or  the  Arm  of  S.  Olson  &  Co. 
In  this  view  of  the  cose,  the  court  erred  in 
not  directing  a  verdict  for  the  defendants. 

2.  The  ^Intiff  waa  asked  on  the  cross-ex- 
amloation  whether  he  had  reported  to  the 
Bradstreet  Commerdal  Agency  aa  to  the 
property  invested  in  the  business,  end  to 
whom  It  belonged.  The  ruling  of  the  court 
sustaining  the  plaintiffs  objection  to  this  evi- 
dence Is  assigned  as  error.  We  think  the 
court  erred  in  rejecting  the  evidence.  It  was 
certainly  proper  on  the  cross-examination  to 
Imiulre  of  the  plaintlft  touching  his  admis- 
sions made  to  third  parties  in  respect  to  the 
ownership  of  this  property.  It  Is  true  that 
the  interrogating  did  not  particularly  specify 
the  date  of  the  conversation,  but  the  objec- 
tion was  not  rested  on  this  ground. 

3.  Tlte  evidence  of  the  declarations  of  S- 
Olson  and  his  wife  that  they  were  the  owners 
of  the  property  In  controversy  were  properly 
ruled  out  as  hearsay,  under  the  Issues  In  this 
case.  They  were  evidently  offered  for  the 
purpose  of  establishing  title  In  them,  and  not 
merely  aa  eiplnnatoty  of  their  possession. 
This  point  was  ruled  on  by  this  court  In  a 
similar  case.  King  v.  Frost,  28  Minn.  417,  10 
N.  W.  Rep.  423.  And  Bee  dissenting  opinion 
of  Dixon,  O.  J.,  in  Roebke  v.  Andrews,  26 
Wis.  312. 

Order  reversed,  and  new  trial  granted. 


OATBS  V.  BANHOIiZBB. 
(Suprene  Court  «f  MtameMta.  June  16, 1898.) 
REPA.iKa— AcTioNa  fdu— UitioiKiX  Contract — 

Evidence. 

«  ,  ^'^ertain  flndings  of  fact  hM  not  Jtta- 
tified  by  the  evideaca 

(Syllabos  by  the  Court) 

Appeal  from  munidpal  court  of  8t  Paul; 
Twoby,  Judge. 

Action  by  Hiram  D.  Gates  against  William 
Banholzer.  Judgment  for  defendant  Plain* 
tiff  appeals.  Reversed. 

Walter  L.  Ohapln,  tor  i^peUaiit  A.  B. 

Bowe.  for  respondent. 

YANDERBURaH.  J.  This  action  ll 
brought  by  plaintiff  to  recover  for  work 
and  labor  and  materials  furnished  In  repair- 
ing an  artesian  well  for  defendant  In  the 
year  1886^  and  a  second  count  sets  up  an- 
other claim  for  work  done  and  materials 
furnished  In  and  about  the  same  well  In 
the  year  1889.  The  defense  Is  that  the  well 
waa  dtig  by  plaintiff  for  defendant  In  the 
year  1886.  by  contract,  and  that  the  work 
•and  materials  for  which  a  recovery  is  sought 
In  this  action  were  furnished  in  completion 


or  fulfillment  of  his  duty  under  this  con- 
tract, which  had  never  been  satisfactorily 
completed,  and  so  the  trial  court  found.  ■ 

1.  As  respects  the  first  cause  of  action, 
we  think  the  defendant's  contention  may 
be  sustained,  though  the  evidence  is  not  very 
clear  or  satlafactory.  The  defendant  called 
upon  plaintiff  to  make  the  repairs  or 
changes  necessary  to  the  satisfactory  opera- 
tion of  the  well  shortly  after  the  Job  waa 
done.  The  evidence  toids  to  prove  that  the 
plaintiff  undertook  to  bring  I'-.i-  water  into 
the  defeudant'a  house  above  the  level  of 
tbia  well  by  means  of  a  water  ram  and  fix- 
tures. Defendant,  finding  that  It  did  not 
o{>erate  well,  aent  word  to  the  plaintiff  to 
come  and  fix  It,  which  plaintiff  promised  to 
do,  and  therenpon  made  sundry  changes 
and  repairs,  which  he  now  sues  to  recover 
for.  We  think  there  Is  snffldeDt  evidence 
In  the  esse  to  qpliold  the  finding  la  d^end- 
ant'a  ftivor. 

2.  But  we  are  nnable  to  say  that  the  de- 
Uxue  to  the  seccmd  cause  of  action  is  made 
out  The  plaintiff,  having  made  proof  of 
the  performance  of  the  labor  and  that  the 
materials  were  famished  aa  alleged,  in  the 
fall  of  1889,  at  the  defendant's  request.  Is 
entitled  to  recover,  unless  the  dtifeudant  es- 
tablishes the  fact  by  a  preponderance  of  ev- 
idence ttiat  It  was  done  tinder  the  orhdnal 
contract  This,  we  ttdnk.  be  failed  to  do  on 
the  triaL  The  evidence  tends  to  show  tnnc 
the  water  In  the  was  lowered  from  a 
cause  eonunon  to  simUar  wells  in  the  vicin- 
ity, and  hence  some  changes  were  required 
In  the  position  of  the  ram  and  idpes,  and  cer- 
tain of  the  jointa  and  Cfnmectfons  In  the 
l^pes  had  become  loose  and  In  disrepair, 
which  was  the  occaston  of  plaintiff's  b^ng 
called  on;  and  we  do  not  think  it  was  made 
to  appear  that  the  plaintiff  was  under  an 
existing  obligation  to  do  the  worft  In  qae» 
tlon  by  virtue  ot  the  original  contract,  or  the 
mannur  of  its  execution.  Order  revemed. 


WRbLSEN  V.  ANDERSON, 
(Supreme  Court  of  Minnesota.  June  16,  1893.) 
Apraur— Froh  JlisTicB'a  Court— JtTRiBDicTios— 

VOLUNTAHT  APPEAKASCB— iKRBOULilUTlES. 

An  noanthorised  appeal  to  tiie  district 
court  was  taken  from  the  judgment  of  a  Jaa- 
tice  of  the  peace.  The  parties  appeared  In  the 
district  court,  submitted  to  Its  jurisdiction, 
amended  their  i^eadtnfra,  and  consented  to  a 
trial  of  the  case  on  a  day  fixed.  Held,  that 
the  district  court  acquired  juriBdiction  to  hear 
and  determine  the  case  on  Its  merits,  notwith- 
standing the  Irregular  mode  in  which  the  case 
was  brought  Into  that  court 

(SrilaboB  by  the  Ootirt) 

Appeal  from  dlstrlot  oourt,  Stems  county; 
Searle,  Judge. 

Action  by  Betsey  Wrolsen  against  Simon 
Anderson.  Judgment  of  dlsmlssaL  Plaintiff 
appeals.  Affirmed. 
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Bmckart  &  Brower,  for  appdlont  George 

W.  Stewart,  for  respondent 

VANDBBBUBGH.  J.  Judgment  was  reor 
dered  in  Jtuttoe's  court  agalnat  the  defend- 
ant  and  In  plaintiff's  fitvor  for  die  snm  of 
915  damages  and  oosta.  The  case  was  ai^ 
pealed  to  tbe  district  court  npon  qnratlons 
of  botb  law  and  tact  The  appellant  having 
failed  to  enter  his  appeal  on  or  before  the 
second  day  of  the  term  of  the  district  court, 
Jndgment  w::s  ordered  for  the  plaintiff  re- 
spondent. Afterwards  the  defendant  moved 
apon  affidavits  to  vacate  tbe  order  for  Judg- 
ment and  to  reinstate  the  case  on  the  cal- 
endar. The  plaintiff  appeared  on  the  hear- 
ing, and  resisted  the  application,  which  was, 
however,  granted.  On  the  1st  day  of  De- 
cember, 1800,  at  a  regular  term  of  the  court 
the  plaintiff  applied  for  and  obtained  leave 
to  amend  his  complaint  and  defendant  also 
amended  his  answer,  and  thereupon  by  con- 
sent of  both  parties  the  case  was  set  for  trial 
on  the  merits  In  the  district  court  for  De- 
cember  9,  1890.  Afterwards,  upon  December 
2, 1890,  the  plaintiff  moved  to  dismiss  the  ap- 
peal, which  motion  was  denied,  and  the 
case  was  thereafter  tried  by  Jury,  and  a  ver^ 
diet  rradered,  which  was  afterwards  set 
aside,  and  a  new  trial  awarded;  and  at  a 
subsequent  trial  the  action  was  dismissed 
on  defendant's  motion,  for  want  of  prosecu- 
tion by  tbe  plcdntiff.  It  is  now  claimed  by 
the  plaintiff  on  this  appeal  that  the  Judgment 
of  dismissal  was  Invalid  for  want  of  Juris- 
diction of  the  district  court  of  the  cause  be- 
cause the  Judgment  of  the  Justice,  being  for 
$15  damages,  and  not  in  excess  of  that 
amount  the  ease  could  not  be  brought  to 
trial  de  novo  on  appeal  in  the  district  court. 
But  the  district  court  has  original  Jurlsdio- 
tlon  without  respect  to  the  amount  in  con- 
troversy, and  had  Jurisdiction  of  the  subject- 
matter  of  this  action.  If  the  parties  volunta- 
rily appeared  and  submitted  the  controversy 
to  the  court  which  It  Is  very  dear  they  did 
do.  After  the  pleadings  were  amended,  and 
the  case  voluntarily  set  for  trial,  it  was  too 
late  to  move  to  dismiss,  and  the  Irregularity 
in  the  mode  of  bringing  the  case  into  that 
court  In  the  Brst  Instance  was  waived.  Tbe 
parties  appeared  In  the  district  court  and 
consented  to  the  trial  of  a  controversy,  the 
subject  of  which  was  within  the  Jurisdiction 
of  the  court.  Why  should  the  court  stop 
to  Inquire  Into  the  preliminary  procedure? 
The  question  Involved  is  substantially  cov- 
ered by  the  oases  of  Lee  v.  Parrett,  25  Minn. 
128,  and  Anderson  v.  Hanson,  28  Minn.  402. 
10  X.  W.  Rep.  429.  And  see  Danforth  v. 
Thompson,  34  Iowa,  243;  Mackey  v.  Briggs, 
(Colo.  Sup.)  26  Pac.  Bep.  131,  Since  tho 
trial  court  was,  strictly  speaking,  concerned 
only  with  the  Issues  raised  by  the  pleadings 
under  which  the  trial  was  conducted.  It  is 
not  material  to  inquire  as  to  the  effect  of 
that  trial  upon  the  Judgment  attempted  to 
be  appealed  from.  Bat  we  think  U  bat  rea- 


sonable to  hold  that  the  effMt  at  sn^i  retrial 
was  to  abrogate  mdb  Jt>dgm»t  by  tin  lm> 
plied  consent  of  the  parties 
Judgment  affirmed. 


ENEIS  V.  OREBN. 
(Snpreme  Court  of  Minnesota.  Jane  19t  1898.) 

Appeal  from  district  eoart,  Hennepin  county; 
Smith,  Judffe. 

Action  hr  Bllen  KneU  against  B.  P.  Green. 
Judgment  from  which  plaiotiff  luveals.  Af- 
firmed. 

C.  B.  Brame,  tm  apgtlOaat  A.  Q.  Begers, 
for  reqwndent 

VANDERBUBOH,  J.  The  question  In- 
V(^ved  in  this  appeal  was  considered  and  deter- 
mined  In  the  case  of  Wrolaen  v.  Anderscm,  SS 
N.  W.  Rep.  597,  (decided  at  the  present  tenn.) 

Judgment  affirmed. 


MINNEHAHA  DRIVINO-PARK  ASS'N  OF 

MINNEAPOUS  V.  DICKENS  et  aL 
(Supreme  Court  of  Minnesota.    June  S,  1803.) 

COBPORi-TIOSS  —  ASBIONHBNT   VOR   CRBUITOKS  — 

Calls  ox  8TocKuoi.uBit8  —  Uxpaid  Sdbbckip- 
TioHB  —  FRoor  or  Claims  —  Atpucatiom  to 

COCRT. 

1.  In  proceeding  ander  Laws  1881,  a 
148,  upon  an  assignmeot  by  a  corporution  for 
the  benefit  of  Its  creditors,  the  court  may  m&ke 
or  direct  calls  ui>oq  the  unpaid  BubKcriptions 
to  stock  subject  to  call. 

2.  Such  a  call  does  not  determine  the  lia~ 
biiity  of  stockholders,  but  only  makes  due  and 
payable  whatever  they  may  be  liable  for  nnder 
a  call,  no  that  suit  may  be  brought  for  It. 

3.  The  authority  of  the  court  to  call  in  un- 
paid subacriptionB  depeads  on  tbe  necessity  at 
applying  them  to  payment  of  debts. 

4.  Under  that  chapter,  proof  of  daimB 
against  the  iosolvent  Is,  in  the  first  insunce, 
to  be  made  to  the  ntxArtx  or  assignee,  and 
hiB  dediion  npcrn  them*  tf  acquiesced  in*  is 
final. 

5.  When  he  allowB  a  claioi.  the  debtor  or 
other  party  interested  In  the  assets,  or  tbvit 
distribution,  may,  before  the  declson  of  the 
receiver  or  assiguee  has  become  fiaal  by  ac- 
quiescence, apply  to  the  court  fbr,  and  is  en- 
tiued  thra-eupon  to  have,  a  judicial  examination 
and  decision  of  BUch  claim. 

6.  But  It  must  be  applied  for  in  a  direct 
proceediuK,  and  not  as  a  part  of,  or  collateral 
to,  some  other  proceediog,  such  as  a  proceed- 
ing to  anthorlse  a  divld«id,  or  to  call  in  the 
assets. 

(Syllabus  by  Uia  Court) 

Appeal  from  district  court  Hennepin  comi- 
ty; Smith.  Judge. 

Proceedings  in  assignment  of  the  Minne- 
haha Orivln^Parft:  Assodation  of  Minneapo- 
lis, (Woyland  B.  Anglr,  asrignee,)  against 
Cheater  ii.  Dickens  and  others.  From  an 
order  making  a  call  npon  nnpald  Bobacrip- 
ttons  to  the  stock  of  the  nggodatlon,  de- 
fmdantH  appeaL  Affirmed. 

A.  M.  Harrison  and  Jamison,  Penney  & 
Hayne,  for  appellants.  BytMrs  &  Auglr,  for 
respondent 

GILFILLAN,  O.  J.  TWs  Is  an  apppal  from* 
an  order  ot  the  district  court  making  a  call 
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upon  the  unpaid  sabscrlptloiis  to  the  stock 
of  a  corporation.  In  proceedings  npou  an 
assignment  b7  such  cori>oratlon  for  tlie  ben- 
efit of  Its  creditors.  The  return  Is  some- 
what short  in  several  particulars.  It  does 
not  disclose  distinctly  whether  the  assign- 
ment was  under  Gen.  St  1878,  c.  41.  or  Laws 
1881,  c.  148,  but  we  infer  that  It  was  under 
the  latter.  It  does  not  make  it  appear  very 
satisfactorily  at  what  stage  of  the  proceed- 
ings the  assignee  applied  to  the  court  to 
mai^e  or  direct  the  call;  that  is,  what  had 
been  done  in  the  proceedings  prior  to  the 
application.  But  we  Infer  that  the  claims 
to  satisfy  which  the  call  was  applied  for 
had  been  presented  to,  and  allowed  by,  the 
assignee,  or  accepted  by  Um  as  valid,  and 
that  nothing  else  had  been  done  In  respect 
to  them.  When  a  court  has  charge,  through 
Its  receiver  or  assignee,  of  collecting  and  con- 
verting  the  assets  of  a  corporation,  and 
applying  the  proceeds  to  the  satisfaction  of 
its  debts,  the  court's  call  for  the  unpaid  sub- 
scriptions to  stock  stands  precisely  as  does 
a  call  made  by  the  directors  of  an  operating 
corporation.  Such  a  call  does  not  determine 
absolutely  the  liability  of  the  stoclcholdenL 
It  has  not  the  effect  of  a  judgment  Its 
effect  is  to  make  whatever  the  stoc^holden 
are  liable  for,  within  the  call,  become  due 
and  payable,  so  that  suit  may  be  brou^t 
to  «iforce  KUiti  liability.  Tliou^  the  order, 
In  this  case,  directs  the  stockholder  to  pay 
the  unpaid  subscriptions  within  10  days  after 
they  shall  be  called  fbr  by  the  asdgnee,  It  has 
no  other  effect  There  can  be  no  question 
of  the  power  of  the  court  in  taucdvency  pro- 
ceedings, vnder  chapter  148,  to  direct  the 
collection  of  unpaid  snbscriptions,  and  the 
an?Ucatton  of  the  proceeds  in  payment  of 
the  debts  of  the  corporation.  What  remains 
unpaid  on  the  BnbBcrii>tions  are  debts  due 
the  corporation,  and  are  Its  assets.  When 
It  is  Insolvent  they  constitute  a  fund  for  the 
payment  of  its  debts.  It  Is  ttne  Uiat  as  the 
primary  purpose  of  the  proceedings  In  In- 
stdTency  is  to  vply  tlie  assets  to  payment 
of  the  debts,  the  power  at  the  court  to 
make  or  direct  calls  for  the  unpaid  sub- 
scriptlons,  and  direct  tiie  enforcement  there- 
of, must  be  limited  to  cases  where  it  Is  neces- 
sary to  resort  to  tliat  fund  tor  the  purpose, 
and  the  extent  of  the  call  must  be  deter* 
mined  the  amoimtB  of  the  debte  and  of 
the  other  assets. 

According  to  the  petition  of  the  assignee, 
on  which  the  application  for  the  call  was 
made,  from  the  other  assets  not  more  than 
f200  can  be  realised;  and  this  seems  ad- 
mitted by  the  answer  of  the  objecting  stock- 
holders, and  it  also  seems  admitted  that  tlie 
aggregate  of  tiie  unpaid,  tmoalled  subscriptions 
is  «13,S35,  and,  of  the  olnlms  flled  with  the 
asrigne^  98,906.7&  lAe  assignee  alleges  in 
the  petitifm  that  so  many  of  12ie  stockholders 
are  InacdTent  others  b^ng  dead,  and  leaving 
DO  estate,  and  many  having  left  the  state, 
and  gone  to  ports  unknown,  that  he  be- 


lieves not  more  than  one-half  of  the  amounts 
unpaid  on  the  stock  are  collectible.  The  an* 
Bwer  does  not  attempt  any  showing  as  to 
tills,  but  It  alleges  that  upon  calls  made  by 
the  directors  before  the  aiitilgument  there  Is 
imcollectcd  $9,178,  whlcdi  is  good  and  col- 
lectible. In  response  to  this  allegation  the 
asalgaee  states  In  an  affidavit  that,  as  at- 
torney for  the  corporation  before  the  assign- 
ment and,  since  then,  as  the  assignee,  he  has 
many  times  demanded  payment  of  such  un- 
paid subscriptions,  and  has  endeavored  to  col- 
lect all  thereof,  and  that  all  the  subscribers 
refuse  to  pay,  claiming  that  they  owe  the  cor- 
poration and  its  assignee  nothing;  that  near- 
ly all  whom  he  considers  responsible  have 
been  sued,  and  the  actions  are  now  pending; 
that  the  amounts  are  so  small  that  In  only 
two  or  three  cases  can  statute  costs  be  re- 
covered; and  that  the  costs  and  expenses 
of  recovCTy  will  absorb  a  large  part  of  the 
proceeds.  The  answer  also  disputes  the  va- 
lidity of  the  claims  flled  with  the  assignee, 
and  asks  that  the  holders  thereof  be  re- 
quired to  prove  their  claims,  and  that  the 
court  before  making  a  call,  ascertain  what,  if 
any,  claims  there  are.  having  any  legal  or 
equitable  right  to  be  paid  by  a  call  upon  the 
snbsciibers  to  stock.  Assuming  that  a  case 
was  made  for  a  call,  we  think  it  was  proper 
to  make  it  for  the  whole  of  the  unpaid  sub- 
Bcriptlona.  It  was  the  duty  of  the  court  so 
far  as  It  could  do  so,  to  make  the  call  pro- 
duce enough  to  pay  the  debts  of  the  cor- 
poration, and,  in  deteimining  how  much  It 
might  be  necessaiT  to  call  for,  to  take  Into 
account  that  a  call  upon  some  subscribexM 
would,  eitlier  from  death,  Insolvency,  re* 
moval  from  state,  or  other  causes,  pro- 
duce nothing,  and  that  to  enforce  the  call 
upon  others  would  be  attended  with  costs 
and  expenses  large  In  comparison  with  the 
sums  collected.  It  bad  information  enough 
to  justify  it  in  concluding  that  to  produce 
net  the  amount  required  to  pay  all  the  claims 
flled  with  the  assignee.  It  was  necessary  to 
call  in  all  the  unpaid  subscriptions,  so  far  as 
they  could  be  collected. 

But  the  ^ef  objectlcm  to  the  call  is  that 
the  claims  against  the  corporation  had  not 
txten  ascertained  and  detemUned,  and,  as  we 
understand  the  appellant^  that  upon  the  tri- 
plication for  the  call  the  court  ouf^t  to 
have  first  proceeded  to  oscertain  and  deter- 
mine those  claims,  making  it  a  part  of  the 
proceedings  to  dqtermlna  whether  the  call 
Bboold  be  directed.  Whatever  may  be  the 
proper  mode  fbr  Anally  determining  the  va- 
lidity of  claims  against  the  estate  of  an  In- 
Bolrait  assignor,  It  would  aeem  that  the 
ar6etty  way  would  tw  by  a  direct  proceeding 
for  that  pnipose  alone,  not  making  it  col- 
lateral to  some  other  proceeding,  as,  for  in- 
stance, to  an  appUcatifm  for  an  order  direct- 
ing a  dividend  among  the  creditors,  ta  to 
any  proceeding  fbr  collecting  tiie  assets. 

The  consld(>mtlon  of  how  the  claims  shall 
be  determined  in  Insolvency  proceedings  re- 
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qalrea  an  exftminatloii  of  wome  of  the  pro- 
Tlslona  of  the  act  of  1881.  That  act  was  so 
badly  drawn  that,  tai  order  to  prerent  It 
falUng  altogether,  we  have  frequently  been 
obliged  to  apply  to  It  the  most  liberal  rules 
of  Interpretation,  and  to  derive  from  It  by 
Implication  meanings  which  Its  terms  failed 
directly  to  express.  The  matter  of '  the 
proof  of  claims  is  one  of  those  upon  which 
the  terms  of  the  act  are  inadequate,  it 
clearly  mtends  that  a  claim  ^11  be  present- 
ed to,  and,  in  the  flrst  instance,  allowed  or 
disallowed  by,  the  asdgnee  or  receiver. 
Section  8:  "Any  creditor  whose  claim  Is 
disallowed  in  whole  or  In  part  by  any  as- 
signee or  receiver  appointed  or  selei-ted 
under  this  act,  or  under  the  provisions  of 
the  assigiimrat  laws  of  this  state  regarding 
the  assignment  of  debtors,  may  appeal  from 
such  disallowance  to  the  district  court,  and 
there  have  such  claim  tried  as  other  dvil 
actions."  The  section  then  provides  how, 
and  within  what  time,  such  appeal  sdiall  be 
taken.  What  Is  to  be  done  by  a  creditor 
to  secure  a  judicial  hearing  In  case  of  a  dis- 
allowance is  clear  enough.  But  there  is  toi 
the  act  DO  express  provision  securing  such 
a  hearing  to  the  debtor,  or  to  any  perscm 
Interested  tn  the  assets  and  their  distribu- 
tion, when  the  assignee  or  receiver  Improp- 
erly allows  a  claim.  Yet  tt  Is  hardly  con- 
crfvable  that  the  le^slature  intended  the  de- 
dsloa  of  the  assignee  or  receiver— on  ad- 
ministrative, and  not  a  Jndicial,  officer— to 
finally  and  conclusively  determine  the  rights 
of  any  of  the  parties  interested,  except  by 
their  consent.  That  he  should  determine 
them  in  the  first  instance,  and  that  his  de- 
termination should  become  final,  tbrough  the 
acquiescence  of  the  parties,  is  well  enough, 
and  the  act  tmdoubtedly  intends  as  much. 
But,  as  the  act  makes  no  direct  provi^on 
for  a  Judicial  hearing  upon  claims  except  at 
the  instance  of  a  creditor  whose  claim  la 
disallowed  in  whole  ot  In  part,  the  authority 
and  duty  to  provide  sudi  a  hearing,  when 
asked  for  by  others,  may  be  found  in  the 
general  power  of  the  court  over  the  In- 
solvency proceedings,— a  power  large  enough 
to  secure  their  just  rights  to  all  parties  in- 
terested. The  power  given  it  over  the  mat- 
ter of  proof  of  claims  la  sufficient  for  the 
pui'pose.  Section  2  provides,  among  other 
things,  for  distribution  among  creditors  who 
shall  file  releases,  and  "who  shall  come  In 
and  prove  their  respective  claims  within 
such  time,  and  In  such  manner,  as  the  court 
or  judge  shall  direct"  This,  of  course,  Is  to 
be  taken  in  connection  with  the  manifest  in- 
tent of  the  act,  that  the  proof  in  the  first 
instance  Is  to  be  made  to,  and  passed  on, 
by  the  assignee  or  recover,  and  that,  if 
acquiesced  in  by  all  interested,  his  decision  ts 
to  be  fin.tl.  '^Tlie  clause  authorizes  the  court 
to  direct  what  proofs  shall  be  presMited 
to  the  assignee  or  receiver,  but  the  court's 
power  in  tlie  matter  of  proving  claims  can- 
not stop  ther&  It  must  extend  to  giving  to 


partiee  Interested  (where  not  expmely  gtven 
by  the  act)  an  opportunl^  to  prove  or  difi- 
prore  claims  upon  a  Jodlclnl  examination, 
and  have  such  claims  determined  In  a  Jo- 
dlcial  way.  We  do  not  know  wtia.t  general 
rules  the  dfetrict  court  has  on  the  sabject. 
bnt  we  shall  assmne  that  It  eltter  has  gen- 
eral mles  adequate  to  give  a  coinplnining 
party  proper  redress  against  SD  erromeons 
allowance  of  a  claim,  or.  If  it  has  no  sacfa 
general  rule,  that  it  would,  upon  seasimahle 
application,  make  eaeh  order  as  would  giv» 
such  party  an  opportimlty  for  a  Judicial  ex- 
amination of  the  dalm.  As  we  have  said, 
we  assume  that  the  dalms  mentioned  in 
the  petition  were  allowed  1^  the  assigDee. 
and,  as  it  does  not  appear  that  any  proper 
application  has  been,  made  for  a  Judicial  hear^ 
lug  upon  them,  it  is  to  be  deemed  that  the  al- 
lowance has  been  acquiesced  In,  and  beoome 
final.  An  application  by  the  assignee  for 
leave  to  call  In  the  assets  ts  not  a  (woeeed- 
Ing  tn  vdiicb  It  is  proper  to  institute  what 
would  be,  in  effeet,  an  appeal  from  the  as- 
signee's allowance  of  fti^im*. 
Order  affirmed. 

VAMDBRBURGH,  JT.,  tXKit  no  part 


SAUNDIDRS  V.  GALLAGHER. 
(Supreme  Court  of  Minnesota.    Jane  8,  1803.> 
CoNTn^cT  FOB  WoaK  — PaicE— Fabol  Etiobnce. 

1.  Evidence  hdd  suffident  to  sustain  the 

verdict. 

2.  When  the  evidence  is  confiicting  on  the 
qnestioD  whether  a  certain  price  was  orally 
agreed  to  be  paid  for  doing  certain  work,  evi- 
dence of  the  value  of  the  work  ia  admissitile. 
Knmler  v.  Ferguson,  7  Minn.  442.  {(iii.  351:) 
Scfawerin  v.  De  Graff.  21  Minn.  351;  and  Miller 
V.  I^mb,  22  Minn.  43,— followed. 

(Syllabus  bj  the  Court) 

Appeal  from  district  oonrt,  Bt  Louis 
county;  Steams,  Judge. 

Action  by  O.  W.  Saunders  against  James 
OoUagher.  Order,  from  which  plalntifl  aj^ 

peals.  Affirmed. 

White,  Reynolds  &  Schmidt  for  appellant. 

W.  H.  Hammons,  for  respondent 

GILFILLAN,  C.  J.  Tile  evidence  on  the  Is- 
sue In  the  case  was  conflicting,  the  two  par- 
ties testifying  directly  contrary  to  each  otlier. 
The  testimony  of  plalnUif  was  to  some  ex- 
tent corroborated,  but  it  left  a  fair  question 
for  the  Jury  to  determine  which  was  the  true 
account,  and  we  oan  ead^  see  how,  from 
the  appearance  and  demeanor  of  the  witness- 
es, and  their  manner  of  testifying,  the  Jury 
might  credit  defendant  rather  Iban  plaintiff. 
Their  decision  is  final.  The  plaintiff  having 
testified  that  defendant  accepted  his  offer  of 
¥3.26  per  M.  for  doing  the  woik,  and  defoid- 
ant  having  squarely  testified  to  the  contrury. 
evidence  of  the  value  of  the  vork.  was  ad- 
missible, as  It  woi]ld  tend  to  show  wtalfdt  waa 
tiie  more  credible  statement  Kumlw  t.  Far- 
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gnaon.  7  Mbm.  442,  (Oa  351;)  Bobwerin 
De  Graff.  21  Mbm.  3M:  MUler  t.  Lamb.  22 
MlDD.  43.  What  It  cost  In  fact  to  <1o  the 
work  was  not  admissible,  for.  In  the  nature 
of  thlnes,  neither  porty  could  know  It  when 
they  made  their  contract.  The  qnestlon  call- 
lag  for  a  statement  of  the  cost  was  objec- 
tionable; but  the  witness  did  not  answer 
responsiTely  to  the  question*  but,  tiutead, 
stated  the  ralne  ot  the  work. 
Order  ofitrmed. 

VANDERBUBOH.      took  Do  part  In  tbe 

dedsion. 


FOUNTAIN  T.  MBNABD  at  aL 

(Snpreme  Court  of  Hlnn«w>ta.    Jmie  8, 

pAiRKBiaaip— Fob  Bctino  Lajtd  — How  Fobmed 
— Pahol  Btidbnck, 

1.  A  partnership  may  be  formed  by  parol 
for  the  purpose  of  buying,  improTiog,  and  sell- 
ins  a  partieulftr  piece  of  real  e»tnte. 

2.  Kvideuce  Md  to  Justify  flndlogt  of  fact. 
(Syllabus  by  the  Court) 

Apiwal  from  district  court,  Hennepin  coun- 
ty; Hooker.  Judge. 

Action  by  Samuel  Fountain  against  Joseph 
Menard  kud  others.  Order  denying  defend- 
ants' motion  for  Judgment  on  the  pleadings. 
Defendants  appeal.  AfBrmed. 

O.  Teasler  and  Benjamin  Davenport,  for 
appdlanta.  Day  &  Bndies,  for  respondent 

tilLFlLLAN.  G.  J.  The  complaint  in  this 
Bc-tlon  was  so  drawn  as  to  suggest  the  ques- 
tion whether  the  plaintiff  waa  proceeding  on 
the  theory  of  a  partuo^p  between  the  par^ 
ties  to  deal  In  the  real  estate  or  of  an  at- 
tempt merely  to  create  a  trust  In  It  It  does 
allege  a  partncishlp  formed  for  the  purpose; 
and,  without  an  application  to  require  the 
plaintiff  to  make  the  complaint  more  definite 
and  certain,  or  to  elect  on  which  theory  he 
would  proceed,  he  had  a  right  to  prove  any 
cause  of  action  within  tlie  aUegatiMia  of  the 
complaint,  and,  as  there  were  enough  of 
them  to  show  a  case  of  partnerShl];^  the  de- 
fendantB*  motkm  for  judgmwt  oo  the  plead- 
ings was  iH^^riy  denied.  From  the  evi- 
dence, tfaougb  It  also  pointed  to  the  two 
theories  suggested  by  the  complaint,  the 
referee  might  fairly  And  that  a  partnership 
to  boy,  improve^  and  dispose  of  tbe  real 
eatiite  was  formed.  The  rigut  to  share  hi 
the  profits  or  losses,  if  any.  though  nothing 
wtt«  expneasly  agreed  on  with  respect  to 
them,  would,  of  course  follow.  There  Is  no 
question  that  a  partner^p  may  be  formed 
by  parol  to  deal  In  real  estate,  (Hodge  v. 
Twitchell,  33  Minn.  3U1.  23  N.  W.  Bep.  617; 
Newen  V.  Cochran,  41  Minn.  87S,  43  N.  W. 
Rep.  S4.)  and  we  see  no  reason  to  doubt  that 
one  may  be  formed  to  bny,  improve,  and 
■ell,  for  Joint  profit  a  particular  piece  of  real 
estate.  W  here  real  estate  Is  acquired  In  a 
partnerrti^  imrtness  and  for  its  purposes  It 


la  partnership  assets,  Ikoui^  the  legal  title 
be  taken  In  the  name  of  one  of  the  partners; 
and  in  closing  the  affairs  of  the  concern  the- 
court  -may  convert  it  into  personal  property 
for  diatributlon,  the  same  as  other  assets. 
There  was  no  prejudicial  error  in  admittluR 
evidence.  That  in  relation  to  the  value  of 
the  property  and  of  alleged  extra  work  of 
plaintiff  was  immaterial,  but  uo  finding  of 
fact  Is  based  upon  it  and  manifestly  it  could 
have  liad  no  Influence  upon  the  findings  as 
made.  Order  affirmed. 

VANDEBBURGH.  J.,  took  no  port  In  the 
decision. 


O'NEILL  T.  JOHNSON. 

(Supreme  Gonrt*  of  Minnesota.    Juie  8,  18&S.> 

Haucious  Prosbcutiom  of  Civn*  Actios  — Com- 
rLirar — DAMAOsa — Ixjurt  to  Businbbs. 

1.  Complaint  hdd  to  state  a  cause  of  ac- 
tion for  malicious  proseeatioo. 

2.  An  action  will  lie  for  malicious  prosecu- 
tion of  a  dvil  action. 

3.  Tbe  allegatlona  being,  in  effect,  thttt  a 
gamisbmeot  in  tlie  action  prevented  the  pay- 
ment of  $54  to  plaintiff's  firm;  that  by  reason 
of  its  Qonpayment  they  were  unable  to  pay 
their  rent  and  employes,  and  because  they  were 
so  unable  tlieir  landlord  became  dissatinSed, 
and  terminated  their  lease,  and  their  employeA 
became  dissntisfied.  and  refused  to  work,  and 
in  consequence  thereof  their  business  was 
ruined, — hdd,  the  injury  to  the  business  was 
not  tbe  natural  and  proximate  result  of  the- 
garufahment,  and  the  damage  too  remote  and 
speculative 

(Syllabus  by  the  CowtJ 

Appeal  from  district  court,  Hennepin  ctmn- 
ty;  Lochren,  Judge. 

Action  by  Frank  P.  O'Neill  against  Ann& 
R.  Johnson  for  mall  clous  prosecution.  Judg- 
ment tar  defendant  Plaintiff  appeals.  Be- 
versed. 

J.  M.  Bniili^me,  for  an>dlant  McHole 
&  Abell,  for  re^ondmt 

6ILFILLAN,  C.  J.  The  court  bdow.  In 
ordering  Judgment  fM  defendant  on  ttie 
pleadinss,  undoubtedly  did  so  because  It 
conddered  the  complaint  does  not  state  a 
cause  of  action.  Tbe  statement  of  damage 
recoverable  in  such  an  action  is  so  obscured 
by  statements  In  regard  to  damages  not  re- 
coverable, because  too  romote  and  specula- 
tive, that  we  suspect  the  court  overlotriud 
the  former.  Its  attmtlon  bdng  wholly  di- 
rected to  the  latter.  An  action  will  lie  for 
malldonsly  and  without  probable  cause 
pnwecuting  a  dvU  action,  whereby  damage 
is  caused  to  the  defendant  In  such  action. 
Mf^erson  v.  Rnnyon.  41  Minn.  624.  43  N. 
W.  Bcp.  392;  Burton  v.  Railway  Co.,  S3 
HInn.  188,  22  N.  W.  Rep.  300;  Rochelman  v. 
Skinner.  46  Minn.  193,  48  N.  W.  Rep.  77a 
In  an  action  for  malicious  prosecution  malice 
is  a  fact  to  be  ideaded  as  such,  and  It  would 
be  bad  pleading  to  set  fordi  the  evidence  to 
establish  It  Want  of  probable  cause, 
though  mode  iq»  of  a  question  of  fact  and  a. 
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qoestlon  of  law,  to,  Uke  many  oflier  com- 
posite fftcte,— mch.  for  Inatance^  as  title  to 
property,—*  fact  for  the  purpose  of  plead- 
ing, and  may  be  stated  directly.  In  this 
complaint  it  Is  alleged  that  the  action  hy  de- 
fendant agahist  plaintiff  was  Instituted  ma- 
Udonsly  and  wittiont  probable  cause,  and  H 
is  further  alleged  "that  this  plaintiff  was 
indebted  to  fba  defendant  in  no  sum,  and 
liable  to  hor  in  no  manner,  whaterer,  vhldi 
defendant  well  knew,"  from  which  facts 
as  matter  of  law  there  was  no  probable 
causa  The  termination  of  that  action  is 
alleged,  and  also  ttiat  plalntUT  necessarily 
lost  time  and  performed  work  in  and  about 
the  def«iding  said  action  In  Uie  sum  of  9tO. 
and  employed  attom^s  and  was  compelled 
to  pay  and  HA  pay  tiiem  fS  for  th^  serr- 
ices  In  the  defense  of  lite  action.  These 
wore  direct  and  proximate  damages  from 
the  malicioos  bringing  of  the  action,  and 
are  recoToable.  The  complaint,  therefore, 
states  a  cause  of  action. 

But  the  damages  predicated  on  the  auc- 
tions Ibat  by  reason  of  the  garnishment  In 
the  action  the  $54  was  not  paid  to  plaintiff's 
firm,  and  because  It  was  not  paid  they  were 
nnable  to  pay  their  rent  and  employes  in 
Uieir  business,  and  because  they  were  una- 
ble to  pay  their  rent  and  employes  thdr 
landlord  became  dissatisfied,  and  terminated 
and  canceled  their  lease,  and  th^  em- 
ployes became  dissatisfied,  and  refused  to 
work  for  them,  and  as  a  consequence  their 
business  was  ruined,  and  their  prospects 
blighted,  are  too  remote  and  speculative. 
There  to  too  much  room  for  contingencies 
and  intervening  causes  between  the  garnish- 
ment of  the  $54  and  the  alleged  Injury  to 
the  firm's  business  and  prospects  to  permit 
of  the  latter  being  considered  as  the  natural 
and  proximate  result  of  the  former.  Wheth- 
er it  was  the  result  of  the  former  at  all  must 
necessarily  be  arrived  at  by  conjecture  and 
speculation.  Gushing  v.  Seymour,  Sabln  & 
Co.,  30  Minn.  301,  15  N,  W.  Rep.  249;  Sim- 
mer V.  City  of  St.  Paul,  23  Minn.  408;  Swln- 
fln  V.  Lowry,  37  Minn.  345,  34  N.  W.  Rep. 
22;  Cnrsten  v.  Railroad  Co.,  44  Minn.  454, 
47  N.  W.  Rep.  49.  In  Goebel  v.  Hough,  26 
Minn.  252,  2  N.  W,  Hep.  84T,  the  Injury  to 
the  budness  was  the  direct,  immediate  re- 
sult of  the  wrongful  act. 

Judgment  reversed. 

VANDERBURGH,  J.,  absent 


GOTZIAN  et  al.  t.  STBINKAMP. 
<Sttpreme  Court  of  Minnesota.  June  S;  1803.1 

Fkomissort  yoTBS— Consideration. 
S.  executed  notes  payable  to  G.,  and  de- 
livered them  to  K.,  npoo  the  anderatandlngf 
between  them  that  K.  should  deliver  them  to 
G.,  and  get  from  G.,  for  his  own  benefit, 
money,  or  the  equivalent  of  money.  K.,  who 
had  collected  from  S.  money  due  to  G..  and 
had  failed  to  pay  it  over  to  G.,  turned  the^ 


notes  over  to  G.  in  Ilea  of  that  mnch  moner  so 
collected  by  him,  and  they  were  received  by  G-. 

05  the  equivalent  for  that  amount  of  such 
money.  Held,  from  the  time  they  were  so 
turned  over  there  was  a  full  coDsideration  for 
them,  and  G.  can  recovn  on  them. 

(SyUabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Kerr,  Judge. 

Action  on  several  promlnory  notes  by  C. 
Gotdan  &  Ga  against  JosejA  Stdnkamp. 
Plaintiff  had  Judgment  snd  d^mdant  ap* 
peals.  Affirmed. 

F.  Barta,  (Munn,  Boyeson  &  Thygeson, 
of  counsel.)  for  appellant  Morphy,  GUt>ert 

6  Morphy,  (John  D.  O'Brien,  of  counsel,) 
for  respondent 

GILFILLAN,  C.  J.  Plaintiff,  thnmgh  Ito 
agent  one  Kopp,  sold  goods  to  d^enaant 
for  wliich  defendant  paid  Kopp,  who  had 
autiiority  from  plaintiff  to  recdtve  payment 
Kopp  did  not  pay  over  to  hto  principal  On 
amount  collected,  he  .b^ng  short  in  such 
p^ment  more  than  the  amount  of  the  notes 
in  suit  the  principal  not  knowing  that  he 
had  rec^ved  from  defondant  the  amount 
for  which  he  was  ^rt  On  appllcatliHi  of 
Kopp,  defendant  executed  the  notes,  (pay- 
able to  plaintiff,)  and  delivued  them  to 
him,  "with  the  intration  and  understand- 
ing on  the  part  of  d^endant  and  Kopp  ttiat 
Kopp  should  deilvw  said  notes  to  plaintifl, 
the  [Myee,  and  get  for  hto  (Eopp*s)  benefit 
money,  or  the  eqnlvalent  oi  money,  from 
the  plaintiff  for  the  same;"  and  Kopp 
turned  flte  notes  in  to  plaintiff  In  lieu  <tf 
mat  mnch  mon^  which  he  bad  collected, 
and  the  same  was  rec^red  by  plaintiff  as 
the  equivalent  for  tliat  mnoh  of  such  mon^. 
As  between  Kopp  and  plaintiff  tiie  tinnaao* 
tion  was  the  same,  in  effect  as  If  he  bad  re- 
ceived  from  plaintiff  the  money  on  the 
notes,  and  Immediately  paid  It  to  i^idntiff 
on  his  account  After  It,  plaintiff's  dalm 
against  him  was  dimlidshed  by  tlie  amount 
which  tiie  notes  called  for.  It  does  not  af- 
fect their  validity  that  the  consideration 
did  not  actually  come  Into  the  hands  ot  the 
defendant  He  anthoriied  Kopp  to  recelrei 
and  Kopp  did  receive^  it;  and  from  tiie 
time  of  hto  ree^^g  K  then  was  a  coib 
dderatitm  to  support  the  notes,  as  fully  as 
if  the  money  or  tblng  which  constituted  It 
had  gone  directly  to  defondant  or  to  any 
»ne  else  designated  1^  him  to  rec^ve  ix. 

Judgment  affirmed. 

VANDERBURGH,  J.,  took  no  part  In  the 
ledslon. 


DONAHUB  V.  DONAHUE'S  ESTATE. 
(Sapreme  Court  of  Minnesota.  June  8.  1893.) 

FASBirT  AND  Child— COMPBSBATIOX  rOK  bXSV' 
ICB8— Evi  DB:tCIC— IXSTaUCTIONS. 

1.  The  presumption  that  a  son  who,  after 
arriving  at  tiia  majority,  continues  a  member 
of  ilia  father's  family,  working  for  lUm  appar- 
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«nt1j  as  before,  is  working  for  his  support,  as 
fa)  his  minority,  may  he  OTeroome,  and  an  aRre<v 
meat  bj  the  father  to  par  for  the  son's  work 
after  majority  prored  by  eTidence,  Indirect,  or 
drcnmstantial,  by  the  conduct  or  conTersatloDs 
of  the  parties,  or  the  admifldons  of  the  father. 

2.  In  an  action  to  reeoTcr  for  sach  work, 
a  request  by  defendant  to  charge  that  "the  evi- 
dence mast  be  clear*  direct,  and  certain"  is 
ottJectionable,  as  It  may  mislead  Uie  jury. 

(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Freeborn  coun- 
ty; Buckham,  Judge. 

Action  by  Michael  Donahue  against  the  es- 
tate of  Michael  Donahue,  deceased,  to  re- 
ooyer  for  services  performed  for  decedent 
bi  his  lifetime.  Plaintiff  had  ;hidgment,  and 
the  estate  appeals.  Affirmed. 

Lardy  &  Morgan,  for  appellant  W.  B. 
Todd,  for  respondent. 

OlunXSJCSp  CL  J.  The  erldenoe  was 
abnndant  to  snataln  a  finding  that,  wbOe  the 
plaintiff  contlnaed  to  work  for  his  father 
after  be  became  of  age,  there  waa  an  agree- 
ment betwera  them  that  the  father  should 
pay  him  fbr  his  work.  Of  oonrse,  from  the 
fact  alone  that  the  son  continued,  after  he 
became  of  age,  a  member  of  the  father's 
family,  working  for  him  apparently  aa  be- 
fore he  became  of  age,  no  agreement  to  pay 
lilm  fttr  bto  work  would  be  Implied,  but  the 
preanmptitm  would  be  that  he  worked  for 
Ills  aopport,  as  while  a  minor.  But  the  evi- 
dence was  snffidait  to  orerMHne  that  pre- 
snmption,  and  Justify  a  finding  that  there 
waa  an  agreement  to  pay.  All  that  could  be 
required  waa  that  tt  was  such  as  to  reason- 
al>ly  satisi^  Uie  Jury  of  flie  fact  It  m^ht 
be  indirect  or  dnmmstantlal;  shown  by  the 
etmdnct  or  conrersationa  of  the  parties,  or 
admlssloni  by  ttie  father. 

Tlie  atatemoit  in  the  appdlnnt'a  sectmd 
request  to  chaige,  that  "the  evidence  must 
be  clear,  direct  and  certain."  might  hare 
misled  the  Jnty  to  suppose  that,  to  Justify 
a  finding  tliat  there  waa  msb.  an  agreement 
it  must  hare  been  directly  testified  to  by 
some  wilncss  who  heard  it  made,  and  tliat 
part  at  the  diarge  was  objectionable.  All 
fliere  was  nnobjectirauble  in  the  reqiaest  was 
in  the  oonrt's  general  chai^,  given  clearly, 
exi^dtly,  in  much  better  terms  than  are 
contained  In  the  request  Order  affirmed. 

VANDERBURGH,  J.,  took  do  part  In  the 
dedalon. 


NOBTON  at  at  T.  BBGKUAN. 
(SiQ>renw  Oontt  of  Minnesota.   June  8,  1883.) 
Landlord  aw  Twumst  — Unlawvul  Dstaikkr— 

JosoMairT  fnr  Flbamkos— Amwna— ArriBH^- 

TiTB  RsLiar. 

1.  Aa  entry  of  Jadgment  held  snffidait 

2.  In  proceedinn  by  a  landlord  against  his 
taunt  under  Gen.  St  1878^  a      judiment  on 


the  pleadings  may  be  ordered  as  In  other  cases. 

3.  PetBch  v.Biggs.  18  N.  W.  Rep.  lOt  31 
Minn,  302.  followed,  to  the  effect  that,  in  pro- 
ceedinsB  under  that  chRpter.  eqnitable  matter, 
which  requires  affirmative  relief  to  make  It  a 
defenme  per  se,  canaot  properly  be  interposed 
in  the  answer,  and  that  if  interposed  the  caw 
cannot  for  tliat  reason  be  oortlned  to  the  dis- 
trict court 
(Sjllabus  by  the  Court.^ 

Appeal  from  municipal  court  of  Duluth; 
Powell,  Judge. 

Action  by  George  W.  Norton,  executor,  and 
others,  against  J.  W.  Beckman.  Judgmmt 
from  which  defendant  appeals.  Affirmed. 

N.  A.  &  H.  G.  Gearhart  (Lord  &  Norton, 
of  cotmael,)  for  appellant  Car^,  Agatin  & 
Garc^,  for  respondents. 

GILFXLLAN.  G.  3.  The  Judgment  in  this 
case  was  perhaps  tn  some  respects  informal, 
but  It  was  suffldent  In  substance,  for  it  ex- 
pressed the  decision  of  tbe  court  on  the  mat- 
ter Involved,  and  tiie  relief  granted.  It 
would  have  been  good  as  a  Judgment  dther 
In  the  district  or  in  a  Justice's  court 

In  proceedings  imder  Gen.  St.  1878,  c.  84, 
the  pleadings  are  to  be  construed,  and  are  tq 
liave  the  same  effect  ns  In  a  "dvil  action." 
When  the  answer  expressly,  or  by  failing  to 
deny,  admits  the  allegatlona  in  the  com- 
plaint, the  admission  is  equivalent  to  proof. 
Hennessey  v.  Pederson,  28  Minn.,  4G1,  11  N. 
W.  Rep.  03,  did  not  dedde  otherwise,  but 
that  under  that  chapter.  Judgment  cannot 
be  taken  by  default  without  proof  of  the 
allegations  in  the  complaint  as  is  the  cose  In 
certain  dvU  actions.  It  follows  that  if  the 
answer  admits  the  material  allegations  in 
the  complaint,  and  alleges  no  defense,  the 
court  may  render  Judgment  on  the  pleadings, 
as  in  other  cases.  There  is  In  such  case 
nothing  to  try,  except  by  the  allegations  and 
admissions  in  the  pleadings. 

The  only  other  points  in  the  case  deserving 
mention,  to  wit  that  an  equitable  defense 
was  alleged,  and  tliat  because  the  munldpal 
court  could  not  try  such  defense.  It  ought  to 
have  certified  the  cause  to  the  district  court 
are  fully  disposed  of  by  Petsch  v.  Biggs,  31 
Minn..  392,  18  N.  W.  Rep.  101,  in  which  It 
was  hsld  that  equitable  matter,  which  re- 
quires alTinnative  relief  to  be  a  defense  per 
se,  cannot  be  Interposed  in  proceedings  un- 
der chapter  84,  bat  that  the  defendant  must 
first  obtain  that  equitable  relief  in  a  court 
competent  to  give  It,  and  also  that  the  case 
cannot  be  certified  to  the  district  court  be- 
cause of  such  equitable  matter  being  Inter- 
posed. That  case  came  up  from  the  munld- 
pal court  of  St.  Paul,  but  in  this  respect 
there  is  no  difference  between  the  provisions 
of  the  act  establishing  that  court  and  those 
of  the  act  establishing  the  mnnidpal  court 
of  Duluth.    Order  and  Judgment  affirmed. 

VANDERBUBGH,  J.,  took  uo  part  in  tha 
dedslon. 
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KISG  T.  NICHOLS  ft  SHEPABD  00. 

(Snpreme  Conrt  of  Minnaota.    Jdua  8,  1803.) 

Contracts — Acxiov  on-~Plbadiko  —  HoTiox  to 
Mise  MoRB  DKPtXlTB  AXm  CBKtAIH  —  Omeo- 

TIOS  TO  P'tiiibnce. 

1.  In  ao  action  on  a  contract  to  pnt  a  ma- 
chine in  good  condition,  the  objection  that  the 
complaint  does  not  state  apecifically  the  partic- 
ulars in  which  it  was  defective  ought  to  be 
made  hj  motioD  to  require  the  complaint  to  be 
made  more  d^aite  aod  certain. 

2.  Evidence  held  sufficient  to  anstain  the 
verdict 

3.  Itule  that,  when  an  objection  to  evidence 
offered  is  of  Buch  a  character  that  other  evi- 
dence mar  remove  it  the  objection  mast  be  8pe> 
dfically  stated  when  the  evidence  la  offered,  ajf- 
plied. 

4.  In  such  an  action  as  above,  an  allegation 
that  plaintiff  will  be  oblixed  to  expend  a  speci- 
fied Bom  to  put  the  machine  in  good  condition 
is  equivalent  to  an  allegation  that  the  reason- 
ably necessai?  cost  will  De  audi  anm. 

(SrUabns  hr  the  ConrL) 

Appeal  fnxn  diatijot  court,  Mower  county; 
Parmer,  Judge. 

Action  by  B.  F.  ISXng  against  tiie  NicholB  ft 
Shepaxd  Ccnnpany  on  a  contract  Judgmoit 
for  plaintiff.    Pef^dant  appeals.  Affirmed. 

Geo.  W.  SfMnerville,  for  appdla&t  French 
ft  Wrt^t;  for  respondent 

GIIiFTLIiAN,  C.  J.  The  complaint  la  good. 
It  alleges  a  contract  to  put  the  machine  in 
good  repair  and  condition;  a  foilm'e  to  do  so; 
that  It  was  brolcen  In  several  parts,  defective, 
and  out  of  repair;  and  what  it  would  cost  to 
put  it  In  the  repair  and  c<xidition  which  de- 
fendant bad  agreed  to  put  It  In.  If  the  de- 
fects In  the  condition  of  It  were  not  alleged 
specifically  enough  to  enable  defendant  to 
prepare  to  try  the  issue,  its  proper  course 
was  by  motion  to  require  the  complaint  to  be 
made  more  definite  and  certain  in  those  par- 
ticulars. The  assignments  of  error  and  the 
objections  to  evidence,  based  on  the  assumed 
insufflclency  of  the  cMnplalnt,  have,  there- 
fwe,  no  foundation.  The  evidence  was  suffl- 
fdent  to  justify  the  jury  In  finding  that  the 
agent  who  sold  the  machine  had  authority  to 
make  the  contract  sued  on;  that  the  machine 
was  out  of  repair;  and  from  the  evid^ce 
they  might  have  found  that  it  would  have 
cost  $406  to  put  it  In  good  repair  and  condition. 
Their  verdict  was  for  $250.  The  objection 
now  made  to  some  of  the  evidence  as  to  the 
condition  of  the  machine,  that  the  terms  re- 
ferrtHl  to  by  the  witnesses  were  too  remote 
frwn  the  time  of  the  contract,  was  not  spe- 
cifically taken  at  the  trial.  The  rule  which 
this  court  has  always  followed,— certainly 
^ce  Gilbert  t.  Thcmipson,  14  Minn.  544,  (Gil. 
414,)— Is  that,  where  the  real  objection  to  ev- 
idence is  of  such  a  diaracter  that,  if  specdfio- 
aUy  pointed  out  when  the  evid^ce  Is  offered, 
the  party  offering  it  may  remove  the  objec- 
tion by  farther  evidenee,  the  general  objec- 
tion that  the  evidence  is  Incompetent,  Imma- 
terial, or  irrelevant  will  not  cover  It,  but  it 
must  be  speciUcally  stated.  Had  It  been  so 


made  In  tbia  can.  It  mlg^t  taftT«  been  n»- 
moved  by  proof  that,  when  se^  by  the  wit- 
nesses, the  madiine  was  in  the  same  cchuU- 
tion  as  when  delivered  to  plamu^  Upon 
sncih  a  contract  as  this,  to  wit  to  put  fb» 
machine  in  good  repair  and  condition.  It  wa^ 
not  neoesBsry  that  in  order  to  recorw,  plain- 
tiff  shonld  himself  put  It  In  -Qiat  condlticn. 
L^s  soon  as  defendant  failed  to  do  what  it- 
agreed  to  do  plaintiff  might  reooTW  the  rea- 
sonably necessary  cost  ot  doing  it;  and  tha>- 
allegattcra  in  ttie  ocHU^alnt  that  plalntlfl  Witt 
be  obliged  to  pay  oat  and  expend  a  speiMfied 
sum  to  put  the  wmfMnn  In  the  condition  that 
defendant  agreed  to  put  It  In  is  eqiiiralent  ti>- 
an  allegation  that  the  reasonably  necessary 
cost  ct  putting  it  In  such  conuidon  was  that 
snm.  We  see  nothing  in  any  asdgnment  or 
error  not  above  referred  to  that  requires  spe- 
cial mention.  Order  affirmed. 


JEFFGRSON^t  al.  v.  ASCH  at  aL 
OSnpreme  Court  of  Minnesota.    June  8,  1808.> 

OOXTUOTB  — BWBT  OF  STRAlTOnB  TO  HuirTJUIt 
ACTI<ft^  J 

A  stranger  to  a  contract  between  oth- 
en,  io  which  one  of  the  parties  promises  to  do- 
something  for  the  ttene^t  of  such  stranger,, 
there  l>einE  nothing  but  the  promise,  no  conafd- 
eratioa  from  such  stranger,  and  no  da^  or  obli- 
gation to  him  on  the  part  at  the  promisee,  can- 
not recover  upon  it. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Kelly,  Judge. 

Action  on  a  bond  by  Bufus  G.  Jeffersmk 
and  others,  partners  as  Jefferson  ft  Kaason, 
against  Carl  Asch  and  others.  Defendants- 
had  judgment  on  d^nurrer  to  the  complain t- 
and  plaintiffs  appeoL  Affirmed. 

Owen  MmtIs^  for  appellants.  F.  W.  ZoD- 
man,  for  reepondenta. 

GILPILLAN,  C.  J.  Hie  Boston  Nortiiwesfc 
Heal-Estate  Company  owned  a  lot  on  Sixths 
street  St  Paul,  with  two  buildings  standing 
on  it-  and  let  It  to  George  Benz  for  the  term 
of  five  years  from  May  1,  1889,  and  atraut 
a  year  thereafter  he  sublet  it  for  the  re- 
mainder of  his  term  to  Smith  ft  Co.  After- 
wards Smith  ft  Co.  entered  Into  a  contract 
wioi  the  defendant  Lelthauaer  to  make  cer- 
tain alterations  and  repairs  and  the  defend- 
ants L^thauser  as  principal,  and  Asch  and 
Boldthen  as  sureties,  executed  a  bond,  lik 
wMcb  they  acknowledged  themadvea  to  h& 
indebted  to  George  Benz,  "for  the  use  of  the- 
Bostou  Northwest  Reol-Kstate  Company,'" 
"and  all  perBons  who  may  do  work  or  fur- 
nish material"  pursuant  to  said  contract  to- 
be  paid  to  the  said  Geoige  Benz,  his  execu- 
tors, administrators,  or  assigns,  for  the  saiA 
use,"  and  which  was  conditioned  to  he  void 
If  Lei tlia user  should  pay  "all  Just  Claims- 
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for  all  -wotk  done  and  to  be  done  and  all  ma- 
terials fumiflhed  and  to  be  furnished  pnr- 
«iiant  to  said  contract  and  In  the  execntion 
«f  the  wozk  tlier^  proilded  for,  as  th^ 
«hall  become  due,  and  ahaU  Indonnlfy  and 
«aTe  harmless  snid  George  Baaz  and  said 
Boston  Northwest  Renl-BMato  Company 
from  all  medianics'  Uens."  etc.,  and  *indemni> 
-ty  and  sare  harmless  the  said  George  Beta 
from  an  dalms  of  whatever  deecriptltm 
-which  may  arise  from,  la,  or  about  said 
yrofk,  alteratlona,  and  repairs."  The  plain- 
■tVtB,  having  furnished  materials  to  the  con- 
tractor for  the  purposes  of  the  contmct, 
tiring  this  action  on  the  bond  to  recover  the 
price  thereof.  The  court  below  sustained  a 
■^mnrrer  to  tlia  complaint. 

Prom  the  seals  to  this  bond  there  arises 
<he  presnmption  of  a  sufficient  omsldera- 
tlou  to  sustain  It  between  the  parties  to  It 
THie  cases  In  which  one  not  a  party  to  a 
contract  may  sue  upon  a  promise  in  it  for  his  i 
benefit  were  at  one  time  limited  to  contracts 
not  under  seal,  and  this  court,  in  stating  the 
law  on  the  subject,  in  Follansbee  t.  Johnson, 
28  Minn.  311,  9  N.  W.  Bep.  «82,  expressed 
tlmt  limitation;  but  the  distinction  In  dda 
respect  between  contracts  by  specialty  and 
«^mple  contracts  has  not  in  the  later  au- 
thorities been  adhered  to,  and  may  now  be 
regarded  as  abandoned.  If  there  ever  was 
.any  reason  for  the  distinction,  it  could  only 
have  been  a  tedmlcal  one,  which  no  longer 
bas  any  merit  to  commend  It,  and  we  do  not 
thinl£  we  ought  to  recognise  it  Thougn 
this  seems  Intended  as  a  mere  bcmd  to  in- 
demnify and  save  the  obligee  named  harm- 
less, that,  and  not  any  tauddental  benefit  that 
mt^t  accrue  to  others  not  parties  to  it,  be- 
tng  the  primary  purpose  of  Its  stipulations 
and  promises,  we  will  treat  It  because  on 
ixith  sides  it  is  so  presented  here,  as  though 
«nch  primary  purpose  were  to  secure  pay- 
ment to  the  persons  doing  work  or  furnl^- 
iug  material  mider  the  contract  mentioned 
in  It  In  con^dering  the  question  presented 
we  must  lay  aside,  as  having  no  bearing  up- 
on it  the  cases  of  official  or  statutory  bonds 
required  or  authorized  for  the  benefit  or 
security  of  persons  not  named  as  obligee,  a 
nominal  obligee  being  named,  and  where  the 
statute  expressly  or  by  implication  author- 
izes such  persons  to  sue  upon  them.  In- 
stances of  such  are  sherifTs'  bonds,  probate 
Iwnds,  bonds  authorized  by  the  mechanic's 
Hen  law  in  Gen.  St  1878,  and  such  as  were 
•conf>13ered  In  City  ot  St  Paul  v.  Butler,  30 
^hm.  459,  16  N.  W.  Rep.  362,  and  Morton 
-v.  Power,  33  Minn.  521,  24  N.  W.  Bep.  194. 
As,  so  far  aa  appears  by  the  complaint 
fienz  could  not  be  liable  to  pay  for  the 
work,  done  and  materials  furnished  in  ful- 
fllllng  the  contract  to  reiuir,  and  as,  under 
tiie  law  then  In  force,  his  interest  In  the 
pr^ferty  could  not  ue  subject  to  a  lien  there- 
for, It  was  legally  a  matter  of  indifference  to 
bim  whether  the  work  and  materials  were 
paid  tor  or  not  He  had  no  duty  in  respect 


to  It  And  tbB  qoeeUon  cornea  to  this: 
Where,  in  a  contract  between  two  persona 
one  promisee  the  otiier  to  do  something  for 
the  bokefit  ot  a  stranger  to  the  contract  and 
the  promisee  has  no  relatkm  to  the  thing  to 
be  done  nor  to  the  stranger  to  be  benefited, 
can  such  stranger  bring  an  action  to  enforce 
tba  promise.  In  aome  of  the  tvxt-books  and 
dedtfons  It  Is  stated  generally  "that  where 
one  person  makes  a  promise  to  another  for 
Uie  benefit  of  a  third  person,  that  third  per- 
son may  maintain  an  action  upon  It"  But 
we  do  not  think  there  Is  a  case  to  be  found 
In  which  such  an  acttea  was  sustained  tywn 
a  bare  promise,  with  no  other  drcnmstaii- 
ces  to  justifr  an  exception  to  the  general 
rule  that  ah  action  tqion  contract  can  be 
maintained  only  where  there  Is  privity  of 
contract  between  the  parties.  In  Lawrence 
V.  Fox,  20  N.  Y.  268,~the  most  consplcuom 
and  most  thorougldy  reasoned  case  in  New 
Yorii,  sustaining  an  action  by  a  stranger 
to  a  contract— the  promisee  owed  the  debt 
which  tiie  pnunisor  agreed  to  pay,  and 
loaned  bim  the  money,  wblch  he  agreed  to 
pay  to  the  pmnlaee's  creditor.  Thorp  r. 
Coal  Co..  48  N.  TC,  253,  was  a  case  where  the 
grantee  la  a  coaveyance  of  real  estate  aa- 
nuned  to  pay  a  mortgage  resting  on  It  to 
secure  a  debt  of  the  grantor.  In  the  sylla- 
bus to  the  case  It  Is  stated  that  tt  overrules 
King  V.  Whltely,  10  Paige,  465,  but  as  we 
read  the  opinlm,  it  goes  no  further  than  to 
question  the  reason  given  by  the  chancellor 
In  the  latter  case  for  sustaining  an  action 
In  sncdi  a  case  when  it  can  be  enstalned. 
Hie  case  In  10  Paige  was  one  where  the 
grantee  in  a  conveyance  assumed  to  pay  a 
mortgage  on  real  estate  for  which  the  gran- 
tor was  not  personally  liable.  It  was  held 
that  the  creditor  could  not  recover  of  the 
grantee.  The  chancellor  stated  as  the  prin- 
ciple upon  which  a  creditor  can  recover  from 
a  grantee  so  assuming  to  pay  a  debt  of  the 
grantor  that  a  creditor  Is  entitled  to  be  sub- 
rogated to  sectultles  for  the  debts  held  by 
a  surety,  and  that  between  the  grantor  and 
the  grantee  In  such  case  the  latter  becwnes 
tiie  principal  debtor  and  the  former  sure^. 
Another  and  simpler  reason  mi^t  have  been 
^ven,  to  wit  that  where  one  delivers  to  or 
leaves  In  the  bonds  of  another  a  fund  with 
which  to  satisfy  an  obligation  of  the  former, 
a  duty  in  the  nature  of  a  trust  Is  thereby 
created.  The  decision  in  10  Paige  was  fol- 
lowed hi  Trotter  v.  Hu^es,  12  N.  Y.  74. 
and  approved  in  Gamsey  v.  Rogers,  47  N.  Y. 
233.  In  Vrooman  v.  Turner,  69  N.  Y.  280, 
similar  in  its  facts  to  the  case  In  10  Paige, 
the  court  go  over  the  whole  ground,  recog- 
nise the  decision  In  Lawrence  v.  Fox,  and 
hold  the  two  decisions  consistent  and  fol- 
low that  In  10  Paige.  It  lays  down  this 
rule:  "To  give  a  third  itarty  who  may  de- 
rive a  benefit  from  the  performance  of  the 
promise  an  action  there  must  be— First  an 
intent  by  the  promisee  to  secure  some  bene- 
fit to  the  third  party;  and.  seoond,  some 
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priTltr  between  Hie  two,— the  promlaee  and 
the  party  to  be  benefited,— and  tome  obli- 
gation or  duty  from  the  former  to  the  latter 
which  would  glre  him  a  legal  or  equitable 
claim  to  the  bmeflt  of  the  promise,  or  an 
equivalent  txom  him  personally."  "There 
must  be  ^ther  a  new  consideration,  or  some 
prior  right  or  claim  against  one  of  the  con- 
tracting parties,  by  whlcib  he  has  a  legal  In- 
terest in  the  perfcMinance  of  the  agree- 
ment;" and  "there  must  be  some  legal  right, 
fonnded  upon  some  obllgaUon  of  the  prom- 
isee. In  the  third  party,  to  adopt  and  claim 
the  promise  as  made  for  his  benefit"  In 
some  cases,  near  relationship,  as  of  fatiter 
and  daughter,  or  uncle  and  n^ew,  has  been 
held  to  supply  the  phu»  of  a  strictly  legal 
rl^t  in  the  third  party.  Dntton  t.  Fool,  1 
Yeat  818;  Felton  t.  Dickinson,  10  Mass. 
287,— are  Instances  of  such.  To  enforce  such 
a  promise  In  fftTor  of  a  third  party,  where 
there  Is  no  obligation  to  benefit  him  on  the 
part  of  the  promisor  or  promisee,  nor  any- 
thing such  as  near  relationship,  nor  any  con- 
rideratlon  from  the  third  party,  would  be 
much  like  enforcing  an  Intended  gift  or  gra- 
tuity. Vroomer  t.  Turner  settled  the  law  in 
New  York,  as  the  decision,  though  subse- 
quently referred  to  wltb  approval,  (see  Wil- 
bur T.  Warren.  IM  N.  Y.  193, 10  N.  B.  Bep. 
263;  Utctafldd  r.  rUnt,  104  N.  Y.  643,  11 
N.  B.  Bsp.  B8;  Comley  t.  Dazlan,  114  N. 
Y.  161,  21  N.  B.  Uep.  185;  Lorillaid  r. 
Clyde,  122  N.  Y.  498,  2S  N.  B.  Rep.  917; 
Dumherr  t.  Ban,  135  N.  Y.  m  32  N.  B. 
Bep.  480  has  never  since  been  qnestlonea. 
The  Question  was  considered  and  the  cases 
in  Massachusetts  summed  up  In  an  able  and 
niunstlve  o^lon  1^  Metcal^  J.,  in  Mellen 
V.  Whipple,  1  Gray,  817.  That  was  the  case 
of  an  agreement  by  a  grantee  of  real  estate 
to  i»ay  a  mortgage  for  which  the  grantor 
was  not  personalty  Italde.  It  was  held  the 
creditor  could  not  recover  from  the  grantee. 
The  court  attempts  to  closslty  the  cases  In 
that  state  in  which  one  not  a  party  to  the 
promise  has  been  pennltted  to  sue  upon  It 
The  daarificatlon  may  be  brl^  stated  as- 
First,  cases  where  tite  defendant  has  in  his 
hands  mimey  which  in  equity  and  good 
conscience  bd<Hig8  to  the  plaintiff,— as,  if 

A.  put  money  or  pnqierty  ta  the  hands  of 

B.  as  a  fond  from  which  A.'9  creditors  are 
to  be  paid,  and  B.  has  promised  expressly 
or  Impliedly  to  pt^  sudi  creditors;  second, 
cases  where  a  near  r^tionshlp,  as  £ath» 
and  child,  or  uncle  and  nephew,  exists  be* 
tween  the  promisee  and  the  person  to  be 
ben^ted;  third,  cases  of  whldi  Brewer  t. 
Dyer,  7  Gush.  siBT,  la  an  Instance,  In  ^rtdch 
the  d^endant  agreed  with  a  leasee  of  prem- 
ises to  take  the  lease  and  pay  tte  reat  to 
tiie  lessor,  and  ent««d  with  the  knowledge 
of  the  lessor,  paid  him  the  rent  tt>r  a  year, 
and  thai  left  befbre  tlie  term  exidred.  We 
liaTe  referred  ao  folly  to  the  decisions  in 
New  York  and  MusacbuBetts  because  In  those 
states  the  question  has  more  treqnoiUy  aris- 


en, and  been  man  abty  and  titonm^dy  dis- 
cussed, than  daawhoe  in  this  comitxy. 
There  has  been  no  dedslon  itf  this  court  at 
variance  with  the  rule  as  h^  in  those  two 
states.  In  every  case  but  one  the  promise 
was  to  pay  a  debt  of  the  promisee,  and  m. 
fund  was  ^ther  left  or  put  In  the  bands 
of  tiie  promisor  tor  the  purpose.  That  one 
case  was  decided  In  a  line  with  tiie  rule  held 
In  the  Vrooman  and  Mellen  Oases.  A  gran- 
tee of  real  estate  had  assumed  a  mortgage 
debt  for  which  tiie  grantor  was  not  person- 
ally liable.  It  was  held  the  creditor  oonld 
not  recover  f^m  the  grantee.  Brown  r. 
StUIman.  43  Mhm.  126,  45  N.  W.  Bep.  2. 
Without  undertsklng  to  lay  down  a  general 
rule  defining  wbea  a  stranger  to  a  promise 
between  others  may  sue  to  enforce  It,  we 
are  prepared-  to  say  that,  where  there  Is 
nothing  but  the  promlsei,  no  amaideratkHk 
from  such  stranger,  and  no  duty  or  obliga- 
tion to  him  on  the  part  of  the  promisee,  bs 
cannot  sue  upon  it  Sodi  Is  tiiis  oasa 
Order  affirmed. 

VANDBRBUBGH,  J.,  took  no  part  in  tiie 
decision 


UNION  BAIL  WAY  STOBAOB  CO.  v.  Ua- 

DERMOTT  et  aL 
(Supreme  Court  of  Minnesota.    June  9,  18Q3.> 
CosraACTS  —  BiOBT  of  Straxger  to  Maintath 

ACTIOH. 

JefferBon  t.  Asch.  (Minn.)  66  N.  W. 
004.  followed,  denying  the  right  of  a  stranger 
to  a  contract  to  sue  upon  It,  the  promlsae  ow- 
ing bim  no  duty  in  the  premises. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennefdn  coun- 
ty; Hicks,  Judge. 

Action  on  a  bond  by  the  Union  Railway 
Storage  Oimpany  against  John  R.  McDer- 
mott  and  othera.  DefMidants  had  Jndgmeut 
and  plaintiff  appeals.  Affirmed. 

Kellogg  ft  Layboum,  for  appelant 
George  B.  Young,  J.  M.  Bnrllngame,  and 
Eklt(diel,  Cohen  &  Shaw,  for  respondents. 

DICKINSON,  J.  This  Is  an  appeal  from 
an  order  sutainlng  demurrers  of  the  defend- 
ants to  the  a»mplalnt  Tlie  cause  of  action 
set  forth  In  the  complidnt  may  be  briefty 
atated  as  followa:  The  defendant  M<J>er- 
mott  entered  Into  a  written  ctmtract  with 
Uie  United  States,  an  assistant  quartermas- 
ter of  the  army  making  tiie  contract  In  be- 
half of  ttie  govemment  by  tiie  tenna  of 
which  McDermott  undertook  to  met  cer- 
tain bnlldlngH  fbr  the  government  at  Ft 
Snelllng,  he  to  famish  tbib  material  and 
labor  therefor.  It  was  spedflcalty  expmsed 
by  arttde  8  of  the  contract  tiiat  he  liionM 
"l>e  responsible  for  and  iiay  all  liaUIlties 
incnrred  for  iaboV  and  material  In  fnlflU- 
ment  at  this  contract**  In  article  6  It  was 
agreed  that  "all  rijtfate  <^  action,  however, 
for  any  breach  of  this  contract  ^  the  said 
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Jobn  R.  McDermott  are  reserved  to  the 
United  States."  In  connection  with  the 
maklog  of  this  contract  the  defendant  Mc- 
Dermott as  principal,  and  the  other  defend- 
ants as  his  sureties,  executed  their  bond  to 
the  United  States  In  the  penal  sum  of  $5,000. 
conditioned  that  McDermott  should  perform 
all  the  covenants,  conditions,  and  agree- 
ments contained  In  the  contract,  to  which 
the  bond  spedflcally  referred,  "including  the 
covenant  that  the  said  John  R.  McDermott 
shall  be  responsible  for  and  pay  all  liabili- 
ties Incurred  for  labor  and  material  in  ful- 
fillment of  said  contract"  The  plaintiff,  In 
reliance  upon  the  terms  and  conditions  of 
the  contract  and  bond,  furnished  to  Mc- 
I>ermott  at  an  agreed  price  a  large  quantity 
of  brick,  which  was  used  in  the  construction 
of  the  bnlldingB,  but  for  which  payment 
was  never  made.  The  plaintiff  now  seeks 
to  recover  therefor  In  this  action  on  the 
bond. 

The  legal  qoestion  bere  presented— «s  to 
the  right  of  the  plaintiff,  a  stranger  to  the 
contract,  to  sue  upon  It— has  recently  been 
oim^dered  In  Settemm  v.  Aaoh.  (Minn.)  6S  N. 
W.  Bep.  (KH.  and  the  rule  tbere  declared  is  de- 
dstve  of  this  casa  The  plaintiff  baa  no 
Tight  of  action  on  the  bond.  He  was  a 
complete  strangor  to  It  There  was  no  priv- 
ity between  bim  and  tiie  proinfsee.-^e  Unit- 
ed States,  ^e  latter  rested  under  no  duty 
or  oldlgKtton  to  bim  upon  which  he  could 
usert  any  legal  or  equitable  rlgbt  to  avail 
blmsdf  of  tlie  Imieflt  of,  and  enforce,  the 
promise  made  1^  the  defendants  to  the 
United  Statea  Nor  wu  the  promisee— tbe 
United  Stateo-^nterested  in  having  this  port 
of  the  contract  performed.  It  would  be  of 
no  bmeflt  to  the  United  States  if  the  con- 
tractor should  pay  bis  own  debts  for  ma- 
terial purchased  1^  him.  It  would  be  In 
no  way  prejudiced  if  he  should  not  pay. 
Its  property  could  not  be  subjected  to  a 
lien  ttiei^or.  In  brief,  the  rtebt  of  ttie 
plaintiff  to  sue  upon  this  bond  lias  no  otlier 
legal  fbundatlon  than  the  bare  fiict  that  the 
defendants  had  by  that  Instrummt  entered 
into  an  obligation  towards  a  mere  stranger 
to  tbe  plaintiff  that  his  debt  should  be  paid. 
In  such  a  case  the  stranger'  to  the  contract 
cannot  sne  upon  It  Ourdedshm  above  dted 
Is  decisive.  Orders  affirmed. 

YANDERBUIIOH,  J.,  did  not  psrUdpate. 


MAGNBR  V.  TRUESDAia. 
(Sapreme  Court  of  MlnDesota.    June  8,  1893.) 

ACOIDBNTS  AT  RAILROAD  UKOSSI.VOS  —  COSTHIBO* 

TORT  NseLiasscB— EviDBxoa— Hashlbbb  £*• 

BOH. 

1.  HOd,  that  one  attempting  to  eroHs  a 
railroad  track  at  a  street  crouiiig  without 
looking  to  aee  if  then  la  danger,  when  there 
is  nothing  to  prevent  big  looking,  and  when, 
by  looking,  he  must  have  discovered  the  daoga 
la  time  to  avert  It.  is  guilty  of  nvliganca. 


2.  Held,  that  the  evidence  shows  sodi  neg- 
lifrence,  and  that  defendant  was  entitled  to  the 
verdict  rendered,   so   that  any  error  In  the 
chai^p  was  harmless. 
(Syllabus  hr  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Canty,  Judge- 
Action  by  Ellen  Uagner,  administratrix  of 
the  estate  of  Edmund  Magncr,  deceiiseO, 
against  WlUInm  H.  Truesdale,  receiver  of 
the  Minneapolis  &  St  Louis  Railway  Com- 
pany. Defendant  had  Judgment,  and  plain- 
tiff appeals.  Affirmed. 

John  Moonan,  for  appellant  Albert  E. 
Clarke  and  Wilbur  F.  Booth,  for  respondent 

GIIiFlLLAN,  C.  J.  Action  for  negligently 
Injuring,  and  causing  the  death  of,  plaintiff's 
decedent  Edmund  Magner.  The  Mlnueapo- 
lls  &  St  Louis  Railway,  of  which  defendant 
was  receiver,  and  in  the  management  runs 
nearly  north  and  south  upon  and  along  Mill 
street,  a  public  street  in  the  city  of  Wasecs, 
and  crosses  Elm  street  also  a  public  street 
In  said  city.  From  some  distance  south  of 
Elm  street  the  track  Is  upon  a  sll^tly  de- 
scending grade  to  and  across  tliat  street  and 
to  the  north  of  it  there  is  a  switch  track. 
Those  In  charge  of  the  railway  switched  cars 
from  the  south  side  of  the  street  by  running 
them  across  to  and  upon  the  switch  track, 
or  ran  them  along  the  main  track  north  of 
the  street,  while  Uie  engine  doing  the  switch- 
ing ran  upon  the  switch  track  to  let  them 
pass.  At  the  time  of  the  injury  the  railway 
employes  were  making,  from  the  south  to 
the  north  side  of  Elm  street  what  is  called 
a  "flying  switch,"  that  Is,  one  made  by  at 
taching  to  the  car  to  be  switched  an  engine 
^ving  the  car  a  sufficient  impetus,  and  then 
detaching  the  engine,  running  It  ahead,  out 
of  the  way,  and  allowing  the  car,  with  the 
Impetus  thus  imparted,  to  run  to  the  place 
desired.  The  engine  had  been  detached,  had 
run  ahead,  had  passed  deceased;  iind  he  be- 
ing on  the  track,  or  very  near  It,  the  car 
being  switched,  and  following  the  n^dne, 
struck  him,  and  threw  him  down,  so  that  he 
was  can^t  by  the  running  gear,  and  injured 
Bo  that  be  ^ed.  The  evidence  was  hugely 
devoted  to  the  question  wbe^er,  wh^ 
struck,  he  was  on,  or  Just  south  of,  Elm 
street,  and  whether,  if  within  the  limits  of 
that  street,  he  was  walking  along  the  track, 
or  ma  attempting  to  cross  It  dl^onally,  to* 
wards  tbe  northwest  Whichever  was  the 
foctthewaa,  when  struck,  either  on  the  track, 
or  dangerously  near  to  It,  with  his  back  to 
tbe  approadilDg  car.  The  fttct  Is  Indisput- 
able, on  the  eiddence,  that,  had  he  looked 
back  before  he  ateppeA  or  so  near  tbe 
track,  be  must  bave  seen  Uie  approaching 
car  in  time  to  avoid  It  One  or  two  of  plain- 
tiff's witnesses  Indicate  that  tbere  was  some 
fog;  and  that  the  engine  threw  some  smoke 
down  upon  the  track;  but  evoi  tliose  wl^ 
nesses  testify  that  they  saw.  not  only  the 
car,  but  the  man,  when  they  must  have  been 
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at  a  oniBlderatde  distance^  ^lere  1b  no  erl- 
■drace  that  he  m^e  an7  effort  to  team  If 
then  was  danger.  The  only  evidence  on  the 
pohit  was  thut  he  was  walUnx  along  with 
his  head  dowut  apparently  paying  no  atten- 
tion to  anything.  He  had  llred  In  the  dty 
abont  fire  months;  was  a  Rdlroad  man;  sec- 
tion bras  on  the  Chicago  &  Northwestern 
Ballroad,  the  track  of  whldi  crossed  that  of 
Qte  Minneapolis  ft  St.  Louts  within  five  or 
«lx  hundred  feet  sonOi  of  Elm  street,— ttie 
two  roads  nslng  the  same  depot  at  titiat 
place;  and  he  most  be  presnmed  to  have 
known  the  situation  and  danger  of  the  Blm 
street  crossing.  The  rule  bring  that  one  ap- 
proaching, and  about  to  cross  at,  a  railroad 
•crosdng,  must  use  bis  senses,  his  sight  and 
hearing,  unless  he  is  tn  some  way,  ttuxm^ 
no  fanlt  fit  his,  prerented,  to  leain  If  hs  can 
make  the  crossing  sat^,  and  that  it  Is  neg- 
ligence per  se  to  place  niwoif  upon  the  track 
without  looking  and  listening,  when  he  can 
look  or  listen,  and  doing  so  would  Inform 
him  ct  tb»  approachii^c  danger  In  time  to 
vrart  It,  the  deceased  was  dearly  guilty  of 
such  contributory  netf  gence  as  must  prevent 
a  recorecy.  A  vodlct  for  the  plaintiff  could 
not  have  been  sustained,  and  defendant 
was  entitled  to  a  dlrectloa  to  return  a  Yet- 
diet  for  him. 

Whethw  tile  Instructions  whldt  plalntlfl 
assigns  as  error  were  strldly  accurate  is,  In 
view  of  the  evtdence^  merely  an  abstract 
^loestloD.  No  Instmcdona  of  the  court  could 
diange  the  situation,  that  defendant  was  en- 
titled to  a  TerdlcC  and  as  the  Jury  rendered 
the  verdict  thtf  were  bound,  by  th»  evi- 
dence, to  render,  any  error  In  the  Instruc- 
tions could  have  done  no  harm.  Order  at' 
•firmed. 

VANDBRBDBOH,  3^  totOt  no  part  in  the 
dedalon. 


I'Aas  et  al  MILLS  LAOS  LUMBER  CO.' 
^oprems  Ooort  of  Minnesota.    June  12,  18G8.) 

fUVATB  NUISATfCB — OsSTRCJOTIira  NAVIOABLB 
BtSBAH— BVIDEKCI. 

1.  A  DulBEnce,  sQch  ai  an  unreasonable 
and  nnneceasary  obstruction  of  a  navij^ble 
stream,  may  be  public  in  Its  gencrnl  effect 
upon  the  publfe,  and  at  ttie  aame  time  private 
as  to  those  individnala  wlio  suffer  a  special 
and  particular  damage  therefrom,  distinct  and 
apart  from  the  common  injury. 

2.  Persona  nsing  such  streams  for  the 
driving  of  logs  must  do  bo  with  due  deference 
to  the  rights  of  other  parties  engaged  in  the 
same  business,  and  in  most  respects  such 
streams  are  governed  by  the  same  rules  as  are 
highways  upon  land. 

'6.  FlaiDtiffa  were  engaged  in  driving  logs 
of  their  own,  and,  under  contract,  logs  belong- 
ing to  other  persons,  down  a  navigable  stream, 
to  thdr  own  mill  and  to  market,  having  to 
pass  through  defendant's  mill  ponda  and  by  its 
mill,  its  booms,  and  sorting  gapa.  There  was 
testimony  introduced  upon  the  trial  tending  to 
show  that  by  means  of  ita  ponds  and  booms, 
and  the  manner  in  which  its  own  logs  were 
handled  and  placed  in  storage  beoma,  ddSnd- 
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ant  maintained  a  mdsanee  In  Its  min  ponds, 
and  unreasonably  and  nuneccsssrily  obacructed 
and  delayed  plaintiffs'  driving  operations. 
Held,  that  the  latter  had  shown  special  inju- 
ries differing  la  kind,  not  merely  In  degree  or 
extent,  from  those  suffered  hy  the  general 
public. 

(Syllabus  by  the  Court) 

^peal  from  district  court,  Mllle  Lacs 
county;  Searle,  Judge. 

Action  by  B.  T.  Page  and  others,  as  Page 
Bros.,  against  the  MlUe  tiScs  Lumber  Com- 
pany. Defendant  had  Judgment,  and,  from 
an  order  denying  a  new  trial,  plalntlgs  ap- 
peal. Reversed. 

W.  Haramons,  for  appdlants.  EUer  A 
How,  for  respondent 

COLLINS,  I.  When  plalntUfs  tttted  their 
case  upon  the  trial  the  court  dismissed  the 
same  on  the  ground  that  the  testimony  In- 
troduced was  insufficient  to  sustain  the  ac- 
tion. A  motion  for  a  new  trial  was  after- 
wards dcailed,  and  the  aoeations  involved 
are  before  us  on  a  bm  of  exceptiona  From 
tills  bill  it  appears  that  both  parties  have 
been  engaged  In  lumbering  for  several  years 
upon  Rum  river,  a  stream  navigable  for 
logs  and  timber.  Both  parties  cat  thdr  logs 
on  tiie  upper  waters,  and  drive  them  to  tbetr 
respective  mills,  there  to  be  manufactured 
Into  lumber.  The  plaintiffs*  mill  la  at  Ano- 
ka, the  defendant's  about  75  miles  above 
tt,  at  BtUaca;  and  It  follows  tint  plaintiflk' 
logs  must  be  driven  past  tlie  point  at  wtaldl 
defendants  are  tsken  from  the  stream  and 
manufactured.  The  only  practicable  way  in 
wiilch  either  of  these  mlUs  oouU  be  sup- 
Irticd  wiai  logs  was  by  driving  them  down 
the  said  river.  Just  above  ito  mill  Oh  de- 
fendant company  constructed  two  dams 
across  the  elver,  abont  a  half  mile  apart, 
tiie  natursl  residt  bdng  to  creato  a  pond 
and  slack  water  above  each,  the  slack  water 
in  the  upper  pond  extending  abont  3.000  feet 
above  the  uppor  dam.  In  this  pond  the  de- 
fendant traced  piers,  plUnc  and  boom  sticks, 
so  that  a  path  or  way  was  made  from  40 
to  70  feet  wlde^  leading  from  iboat  where 
the  dack  water  began  directly  to  tiie  dam. 
and  crossing  tiie  original  channel  of  the 
stream  twice.  Side  booms  were  put  In  by 
detotdant  «i  eltiier  tfde  of  the  way,  and  at 
a  ccmvenlent  place  a  aorttng  gap,  and  all 
logs  coming  down  the  river  had  to  pass  men 
In  defendants  employ,  stationed  at  the  gnp, 
whose  business  It  was  to  guide  logs  bearing 
defendant's  marks  Into  these  side  booms  fbr 
storage,  and  to  allow  all  other  logs  to  pass 
on.  Between  the  dams  there  was  piling  and 
booms.  The  inevitable  result  was  to  delay 
and  detain  plaintiffs'  and  all  other  logs  des- 
tined for  points  l>elow  defendant's  mill.  In 
the  years  1800  and  1891  these  plaintiffs  were 
engaged  for  themselves,  and,  under  con- 
tract, for  other  persons,  In  making  what  is 
called  a  "clean  drive"  of  the  river.  It  is 
unnecessary  to  go  Into  the  details  as  to  the 
exact  maimer  In  which  It  was  d^mm,  bat  ti>e 
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tesdmony  produced  by  pUdntiflb  on  the  trial 
tended  to  show  that  by  reason  of  the  piers, 
pUinft  booms,  boom  sticks,  and  dams  before 
mentioned,  and  tbe  way  in  which  d^end* 
ant's  employes  performed  their  work  above 
and  at  the  sorting  gap,  and  appn^rlated 
the  river  for  the  storage  of  defmdant's  logs, 
the  passa^  of  the  logs  which  plaintiffs 
were  driving  was  nnneceasarily  Impeded  and 
obstructed,  and  that  plaintiffs  were  unrea- 
sonably and  oppressively  hindered  and  de- 
layed In  their  driving  operations,  to  their 
great  damage;  the  object  of  this  action  be- 
ing to  recover  tbe  amount  of  anch  dam- 
ages. 

It  is  apparent  that  the  learned  trial  Judge, 
although  convinced  that  by  reason  of  the 
mniutenance  of  a  public  nuisance  in  the 
river  a  wrong  had  been  committed  for 
wUch  plaintiffs  should  have  redress,  felt 
'Constmlned  to  dismlw  the  action  on  tbe 
autborlty  of  two  recent  cases,  (Swanson  v. 
Boom  Co..  42  Minn.  532,  44  N.  W.  Rep. 
9St>.  and  Lammers  v.  Brennan,  46  Minn. 
200,  48  N.  W.  Rep.  766,)  and  we  are  obliged 
to  admit  that,  If  reliance  could  be  placed 
CD  oar  views  as  to  the  proper  application 
of  a  well-settled  rule  of  law  to  a  given  state 
of  facts  as  expressed  in  Swanson  v.  Boom 
Co.,  he  was  fully  justified  in  his  ruling. 
WbUe  differing  somewhat  on  the  facts,  the 
present  case  cannot  be  distinguished  from 
that,  and  the  rule  there  announced  as  ap- 
plicable and  controlling,  preventing  a  re- 
covery by  the  plaintiff,  If  rl^^tly  applied  on 
that  occasion,  would  be  equally  as  pertinent 
and  equally  as  determinative  on  this.  But 
we  are  now  convinced  that  an  error  was 
committed  in  the  application  to  the  facts 
In  the  Swanson  Case  of  the  salutary  and 
well-establlahed  rule  that  an  indlvidn^  can 
not  maintain  a  private  action  for  a  public 
nuisance  by  reason  of  any  Injury  which  he 
fiuffcrs  In  common  with  the  public,  and.  that 
It  Is  only  when  he  sustains  spe<dal  injury  dif- 
fering in  kind,  not  merely  In  degree  or  ex- 
tent, from  that  sustained  by  the  general 
public,  that  he  may  recover  damages  In  a 
private  action;  and  an  examination  of  the 
opinion  recently  filed  in  Aldrich  v.  City  of 
Minneapolis,  53  X.  W.  Rep.  1072,  will  Indi- 
cate that  we  then  bad  doubts  of  tlie  cor- 
rectness of  the  decision  In  Swanson  v.  Boom 
Co.  In  tbe  opinion  In  Aldrich  v.  City  of 
MlDDeapolis  most  of  the  cases  in  this  court 
bearing  on  the  subject,  and  many  others, 
were  referred  to  and  discussed,  and  we  are 
not  Inclined  to  again  go  over  the  ground. 
It  Is  obvious  that  there  has  been  a  very 
marked  conflict  of  opinion  in  the  application 
«f  tbe  rules  p«talnlng  to  the  rights  of  pri- 
vate parties  to  bare  redress  In  private  ac- 
ttona  yibsn  Injuries  have  grown  out  of  pub- 
lic nnlsances.  and  as  to  where,  on  the  facts. 
tbe  line  diontd  be  drawn.  This  conflict,  and 
that  the  adjudicated  case*  are  IrreconcUa- 
Me,  la  w«U  shown  In  Stetstm  t.  Faxon,  19 
PKk.  147;  Parrelly  v.  City  of  Clndnnntl,  2 
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DIsn.  616;  and  in  Wood,  Nnls.  c  19.  That  a 
nuisance,  such  as  an  unreasonable  or  wanton 
obstruction  of  a  navigable  stream,  a  public 
hl^way,  may  be  public  In  its  general  effect 
npon  the  public,  and  at  the  same  time  private 
as  to  those  individuals  who  suffer  a  special 
and  particular  damage  therefrom,  distinct 
and  apart  from  the  common  injury,  need 
not  be  demonstrated  by  illustration.  The 
pnUic  wrong  inflicted  upon  all  persons 
must  be  redressed  by  a  public  prosecution, 
and  the  private  Injury  by  an  appropriate 
private  action.  An  obstruction  to  a  high- 
way, although  it  be  an  Infringement  upon 
the  rights  of  the  general  public.  In  the  na- 
ture of  a  public  nuisance,  may  be,  and  fre- 
quently Is,  productive  of  special  and  partlc- 
nlar  damage  to  a  private  Individual;  and  It 
would  be  bi^y  unjust  and  Inequitable  to 
say  that  he  has  no  ri^t  of  redress  In  a 
private  action,  on  the  ground,  merely,  that 
the  injury  had  resulted  from  an  act  which 
Is  a  public  offense  in  itself,  and  because 
other  persons  might  have  been  injured  and 
damaged  In  the  same  manner  and  to  the 
same  extent,  had  they  met  the  obstruction 
under  Uke  circumstances.  Such  is  not  the 
law.  The  general  doctrine  in  ref^ence  to 
the  use  of  navigable  streams  as  public  high- 
ways Is  that  each  person  has  an  equal  right 
to  their  reasonable  use.  Wbiat  constitutes  a 
reasonable  use  depends  upon  the  drcum- 
stances  of  each  particular  case,  and  no  posi- 
tive rule  can  be  laid  down  to  define  and 
regulate  such  use  with  precision,  so  various 
are  the  subjects  and  occasions  for  It,  and 
so  diversified  the  relations  of  the  [uirtiea 
therein  Interested.  The  defendant  had  the 
right,  as  had  the  plaintiffs,  to  use  the  river 
as  a  highway  for  the  purposes  of  naviga- 
tion, and,  as  an  Incident  to  this,  the  right 
to  secure  Its  logs  In  side  booms,  although 
the  Inevitable  result  would  be  to  tempo- 
rarily obstruct  the  logs  of  other  petrous  des- 
tined for  a  mill  or  market  further  down  the 
stream.  And  we  have  no  doubt  of  its  right, 
In  a  reasonable  mann^,  to  erect  piers  and 
dams,  and  to  put  In  piling,  and  attach  boom 
sticks,  and  also  to  maintain  side  booms  for 
the  storage  of  logs;  but  It  was  not  author- 
ized by  the  construction  of  piers,  dams, 
booms,  or  boom  sticks,  or  by  the  manage- 
ment of  either,  or  of  a  sorting  gap,  to  un- 
reasonably or  oppressively  obstruct  or  blodc- 
nde  the  way.  It  must  use  the  stream  with 
due  deference  to  the  rights  of  others,  and 
in  most  respects  streams  (ued  for  highway 
purposes  are  governed  by  the  same  general 
rules  of  law  as  are  highways  upon  land. 
No  general  rule  can  be  laid  down  for  deter- 
mining whether  a  pleading  shows,  or 
whether  the  evidence  prodtued  upon  a  trial 
tends  to  establish,  a  case  under  the  principle 
or  rule  that,  to  maintain  an  action  for  a 
wrong  or  Lujury  arising  out  of  the  mainte- 
nance of  a  public  nuisance,  an  individual 
must  have  sosttdned  spedal  injury  differing 
In  Und,  not  mwely  In  degree  or  extent, 
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from  Uiat  sustained  by  the  general  public; 
and  we  shall  not  attempt  It.  It  Is  well  dis- 
cussed in  Aldrlch  V.  City  of  Minneapolis, 
supra.  We  are  of  the  opinion  that  the 
case  now  tmder  consideration  was  brought 
within  the  rule,  and  that  the  erldence  tend- 
ed to  show  that  plaintiffs  had  suffered  a 
8ped.il  and  particular  injury.  This  injury, 
the  direct  result  of  an  unreasonable  deten- 
tion of  their  logs  by  means  and  methods 
for  which  defendant  company  Is  responsi- 
ble, was  n-hoUy  distinct  and  different  in 
kind,  not  merely  in  degree  and  extent,  from 
that  sustained  by  the  general  public.  A 
private  action  can  be  roalntnlned  to  redress 
this  Injury,  notwIthstandlnR  there  Is  also  a 
remedy  afforded  the  public.  In  principle 
the  plaintiffs'  rights  cannot  be  distinguished 
from  the  individual  rights  considered  In 
Brakken  v.  Railway  Co.,  29  KInn.  41,  11  N. 
W.  Rep.  124,  and  in  numerous  other  cases 
In  this  court,  where  an  action  to  redress 
a  private  wrong,  growing  out  of  a  public 
nuisance,  has  been  declared  the  proper  rem- 
edy. Attention  Is  called  to  Brown  v.  Wat- 
son,  47  Me.  161,  and  Bnos  v.  ^mllton,  27 
Wis.  250,  In  which  the  ecact  qoestton  now 
before  na  has  been  discnssed  briefly,  and 
passed  upon.  Both  cases  support  the  con- 
cludon  herein  reached,  and  the  one  last 
cited  has  been  approved  In  at  least  three 
later  cases  In  the  same  court  That  It  has 
been  the  common  practice  to  bring  actions 
at  law  not  dlstlngolshable  from  tiiat  at  bar. 
and  also  In  equity,  and  to  pmsecate  them  to 
a  succesBfnl  termination,  wQI  be  seen  from 
an  examination  of  the  following:  Powers  v. 
Irish,  28  Hi^  420;  Watts  v.  Boom  Co., 
EE2  BOcih.  203,  17  N.  W.  Rep.  809;  Olfford  T. 
McArthur,  55  Mich.  535.  22  N.  W.  Rep.  28; 
Enos  T.  Hamilton,  24  Wis.  ^;  Clark  v. 
Peckham.  10  R.  I.  36;  Blnnchard  t.  Tele- 
graph Co..  00  N.  T.  610;  Hughes  v.  Hdser. 
1  Bin.  463;  Welse  t.  Smith,  8  Or.  445; 
Lanc^  T.  GUfford,  54  He.  487;  Dudley  v. 
Kennedy,  63  Me.  466;  McPbeters  v.  Boom 
Ga.  78  Me.  328,  5  Aa  Rep.  270;  Frink  T. 
Lawrence,  20  0<mn.  117.  OrAer  reversed. 

VANDERBUBOH,  J.,  abs«it,  totdc  no  p.irt 
herdn. 

MITCHBLL.  J.  I  concur  In  the  result, 
and  do  bo  more  especially  on  the  ground 
that,  for  the  purposes  for  which  plaintiffs 
were  using  the  river,  (driving  logs,)  it  was 
their  only  Mghway  tm  getting  their  tlmbOT 
to  their  mill. 


DARLINC  et  al.  r.  7EWELL. 
(Supreme  Court  of  Micbijiran.  Juoe  23.  1893.) 
Bqditt— Cakcbllation  of  Dbes — Mibtaks  inDs- 

8CKIPTI0X. 

A  deed  will  not  be  set  aside  for  mntoal 
mistake  in  description  where  defeadaot  evi- 
dently belieTed  that  be  waa  purchaeing  the 
lands  described,  and  paid  the  fnU  consideration 
therefor. 


Appeal  from  circuit  court,  Newaygo  comi- 
ty, hi  chancery;  John  H.  Palmer,  Judge. 

BlU  by  James  H.  Darling  and  (Tharles  H. 
Oook  ogainst  Joseph  Jewell  to  set  aside  a 
deed.  Bill  dismissed.  Complainants  appeal. 
Afflnned. 

W.  D.  Leonards<m,  fOr  appellants.  A.  G. 
Day,  for  appellee^ 

LONG,  J.  Complainants  filed  their  bUl  in 
the  Newaygo  circuit  conrt  in  chancery  to 
set  aside  two  deeds  made  by  them  to  tiia 
defendant  of  certain  premises  in  that  county, 
on  the  ground  of  mistake  in  the  description. 
The  controversy  arises  over  the  question  as 
to  what  was  understood  to  be  the  true  bound- 
ary line  at  the  time  the  deeds  were  exe- 
cuted. Complainants  were  tenants  In  com- 
mon of  the  property,  but  conveyed  by  sep- 
arate deeds.  It  Is  claimed  that  the  lands 
agreed  to  be  conveyed  by  complainants  were 
bounded  on  the  south  by  lands  of  Sarah  E. 
Whitman  and  H.  N.  Smith,  but  that  by  an 
error  In  drafting  the  deeds,  or  by  the  fraud 
of  defendant,  Jewell,  certain  lands  now 
claimed  by  Sarah  E.  Whitman  and  H.  N. 
Smith  were  Included  In  the  deeds  so  exe- 
cuted by  the  complainants  to  the  defendant. 
The  court  below,  after  a  full  hearing  upon 
pleadings  and  proofs  in  open  court,  dis- 
missed the  bill,  with  costs.  We  think  the 
court  below  very  properly  dismissed  the  bill. 
The  evidence  Is  not  convincing  that  any 
mutual  mistake  was  made  In  describing  the 
lands.  Jewell  evidently  believed  that  he  was 
purchasing  all  the  lands  described  in  the 
deeds,  and  paid  the  full  consideration  there- 
for. Defendant,  Jewell,  wrote  the  deeds  for 
the  complainants  to  execute.  He  claims  to 
have  put  In  such  lands  aa  were  agreed  up- 
on. After  the  deeds  were  execubed,  eject- 
ment was  brought  against  blm  by  certain 
parties  who  claimed  to  own  some  portions 
of  the  land.  This  bill  was  filed  to  avoid 
the  etSect  of  the  warranty  In  the  deeds  as 
to  those  portions,  and  on  the  hearing  the 
complainants  sought  to  show  that  Jewell 
fraudulently  put  In  more  land  than  he  pur- 
chased from  them.  We  think  the  evidenoe 
falls  to  substantiate  this  claim.  It  is  un- 
necessary to  insert  the  evidence  here.  The 
court  below,  after  a  full  bearing  In  open 
court,  was  of  the  opinion  that  complainants 
failed  to  make  a  case,  and  we  concur  In 
that  opinion.  Decree  is  affirmed.  The  other 
Justices  concurred. 


HUSTON  V.  WALDRON. 
(Snpruoe  Coart  of  Michigan.  Jane  16,  1803.) 

VSHDOE*!  IJB:I  —  FOHBCLOStIRS  — BVIDSNOS— Ota- 
HSSAL  or  BiLU 
Jn  an  action  by  an  administrator  to 
foreclose  a  vendor's  lien  on  land  conveyed  by 
plaintiff's  intestate  to  defendant,  a  son-in-law 
of  the  intestate,  defendant's  evidence  was  that 
the  cooBideration  of  the  conveyance,  In  addi- 
tion to  a  cash  payment  made  at  the  time  a< 
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the  pnrcbase,  was  that  defendant  ahoold  sup- 
port the  intestate  during  her  lifetime;  that 
the  notes  for  the  balance  of  the  price  were 
glTen  to  protect  the  intestate  in  case  she  did 
not  Ut«  amlcAblr  with  defoidant:  that  the  in- 
testate lived  with  defendant  ontil  her  deceaaei 
and  that  during  her  lifetime  she  dtd  not  ask 
for  the  pajment  of  either  the  principal  or  the 
Interest  oa  the  notes.  Bdd,  that  a  decree  di»- 
missimc  the  UH  was  properly  entered. 

Appeal  from  circuit  conrt,  Berrien  county; 
In  chancery;  Thomas  O'Hara,  Judge. 

Action  by  Richard  B.  Huston,  administra- 
tor ot  the  estate  of  Mary  Witter,  deceased, 
against  Joslab  A.  Waldron,  to  foreclose  a 
vendor's  lien.  From  a  decree  dlsmlsdng  the 
bill,  plabitlff  appeals.  Affirmed. 

Edward  Baonii  for  appelant  George  & 
Clapp,  tor  app^ee. 

GRANT,  J.  Complainant,  as  administrator, 
filed  this  bill  In  equity  to  foreclose  a  vendor's 
Uen  upon  certain  real  estate.  The  bill  alleges 
that  Mary  Witter,  on  March  19,  18S6.  was 
possessed  in  fee  siraq^  of  the  real  estate  de- 
scribed; that  defendant  was  her  son-in-law, 
having  married  her  daughter,  by  whom  he 
had  several  children  then  living;  that  she 
bargained  and  sold  on  that  date  to  the  de- 
fendant, for  the  consideration  of  at  least 
$1,700,  said  land;  that  the  deed  therefor  was 
duly  executed  and  recorded;  that  to  secure 
die  payment  of  part  of  the  purchase  pnoe 
defendant  executed  and  delivered  to  Mrs. 
Witter  two  promissory  notes  for  $300  each, 
dated  April  16,  1886,  with  Interest;  that 
prior  to  the  execution  of  said  deed  Mrs.  Wit- 
ter had  long  lived  vpon  said  land,  and  had 
had  tlie  entire  control  there<tf ;  lliat  about  tb» 
time  ot  sndi  ccnv^rance  said  deftedant 
moved  into  the  house  where  Mrs.  Witter 
lived,  and  continued  to  lire  wltii  her  tiiere 
until  her  death;  that  Mrs.  Witter  died  intes- 
tate October  11,  18S4;  that  nothing  has  been 
paid  vpoa  said  notes;  that  said  def^dant, 
on  March  19,  1869,  conveyed  to  one  Swem 
20  acres  of  said  land,  Iho  title  and  pooocoslon 
to  the  rest  of  the  hind  being  fak  blm;  daims 
a  Uen  for  said  punduue  moneyt  and  piays 
for  a  sale  of  said  real  estate.  The  answer 
deides  that  Mrs.  Witter,  at  the  time  ot  the 
conveyance  hod  a  good  and  Indefeasible  title 
in  fee  simple  to  the  land;  admits  the  con- 
veyance to  Um;  avers  tiiat  her  husband, 
J(dm  Wittor,  beftwe  he  died,  made  a  request 
to  defmdant  that  bis  wife  should  have  a 
home  with  him  while  she  lived;  that  shortly 
after  ber  husband's  death  she  removed  to 
his  house,  and  lived  there  till  about  March 
19. 1806;  that  she  thm  claimed  on  interest  in 
the  land  described  in  the  bill,  desbred  blm  to 
buy  It,  and  move  Into  the  house  thereon,  and 
agreed  with  falm  that  if  he  would  more  there 
ahe  would  deed  blm  her  Interest  in  the  land, 
mainly,  if  not  entii^y,  ia  consideration  of 
her  support  by  him  while  she  lived;  that  as, 
however,  It  might  occur  that  difTereuces 
m^t  arise,  and  she  and  he  and  his  fiimily 
rotild  not  lire  together  agreeably,  and  she 


might  desire  to  go  elsewhere  to  Ure  and  Ik: 

supported,  they  agreed  that.  If  such  contin- 
gency did  arise,  she  should  be  secured  by  the 
two  notes;  that  otherwise,  If  she  lived  with 
him,  and  had  ber  support  while  she  lived, 
that  was  to  be  pay  in  full  for  all  the  inter- 
est conveyed  by  her  to  him,  and  for  that 
reason  said  notes  were  made;  that,  adde 
from  this,  she  was  paid  for  her  interest  in 
said  land  when  the  deed  was  u^ecated;  that 
she  lived  vith  him  from  that  time  until  her 
death,  and  was  supported  by  blm;  that  he 
built  a  new  house  on  the  land,  in  which  she 
selected  a  room,  which  she  thereafter  oc- 
cupied; that  his  wife  died  hi  1S77;  that  after 
her  d»th  be  hired  help  to  keep  bouse  for 
him,  in  order  that  he  might  more  completely 
and  satisfactorily  keep  and  perform  his 
agreement  with  her;  that  the  helm  of  her 
first  husband  claimed  interests  In  the  land; 
that  her  son,  William  Huston,  one  of  such 
heirs,  claimed  an  Interest,  and  defendant 
paid  him  $lvOOO,  for  which  he  received  a 
deed  bearing  date  the  same  day  as  the  one 
from  Mrs.  Witter.  Decree  was  entered  in 
the  court  below  dismissing  the  bill. 

At  the  time  of  the  conr^onoe  Mrs. 
Witter  to  dtfendant  she  had  three  children 
living,— Richard  B.  Huston,  the  complainant, 
William  Huston,  and  the  wife  of  the  defend- 
ant It  was  natural  that  she  should  choose 
to  Ure  with  her  dau^ter.  She  was  pos- 
sessed of  some  property,  and  loaned  consid- 
erable In  small  sums,  especially  to  her  two 
sons  and  to  Mr.  Waldron,  for  wldch  she  to<dc 
notes.  Among  her  effects  at  the  time  of  her 
death  were  13  promissory  notes.  She  had 
been  married  tliree  times,  and  had  had  con- 
riderable  experience  In  business  affairs. 
While  she  may  bare  claimed  the  entire  title 
to  the  land  conveyed,— about  91  acres,— she 
had  not  title  of  record  to  the  entire  land. 
Probably  the  defendant  now  has  title  by  ad- 
verse possession.  But  it  Is  immaterial  wheth- 
er she  had  a  good  title.  No  question  Is  raised 
upon  the  validity  of  the  deed,  or  her  compe- 
tency to  make  It.  or  that  she  was  in  any 
manner  deceived.  It  is  the  fair  presumption 
that  she  desired  to  secure  a  home  with  her 
daughter  and  her  family  during  the  remain- 
der of  her  life.  The  evidence  shows  that 
her  confidence  in  the  defendant  was  not  mis- 
placed. A  home  was  furnished  her,  and  she 
was  liindly  and  comfortably  taken  care  of 
until  her  death  at  the  age  of  81  years.  Com- 
plainant claims  tlint  she  did  work  enough 
In  the  defendant's  family  to  fully  compen- 
sate hlra  for  ber  support  It  is  undoubtedly 
true  that  she  did  more  or  less  work  in  ac- 
cordance with  her  age  and  strength.  It 
would  be  indeed  strange  if  she  did  not. 
But  this  has  no  tendency  to  show  that  the 
arrangement  was  not  made.  During  her  life- 
time abe  asked  for  no  payment  either  of  prln- 
dpal  or  interest  ^e  undoubtedly  knew 
when  her  notes  would  become  barred  by  the 
statute  of  limitations.  Her  conduct  is  veiy 
strong  erldence  that  she  was  living  there 
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under  some  agreement.  We  think  tlie  evl- 
dt'nce  by  a  fair  pr^onderance  shows  that 
these  notes  were  given  for  the  purpose 
stated  In  the  answer.  This  bUl  Is  cot  filed 
In  the  interest  of  creditors,  bnt  in  the  inter- 
est of  complainant  and  his  brother,  to  whom 
she  had  made  advances.  She  left  a  will, 
which  was  drawn  by  her  brother,  and  left 
with  him.  After  her  death  It  was  handed 
to  William  Huston,  and  waa  speedily  lost 
while  in  his  possession.  Nether  complain- 
ant nor  hla  brother  contributed  anything 
towards  the  support  of  thrfr  mother.  They 
have  no  equities,  and,  If  they  are  entitled  to 
a  decree.  It  must  be  because  they  have  clears 
ly  established  the  vendor's  Um.  Bnt  in  this 
we  think  they  have  failed.  The  evidence 
shows  no  intention  on  her  part  of  retaining 
a  lien  upon  the  land.  At  the  time  of  the  pur- 
diase  defendant  paid  Mrs.  Witter  $1,000 
upon  the  purchase.  This  amount,  and  Ihe 
care  of  Mrs.  Witter,  consUtate  a  fall  consid- 
eration for  the  deed. 
Decree  affirmed,  with  oosti. 

MONTGOMERT,  J.,  did  not  t  Hie  other 
Justices  concurred. 


WHITTAKBK  v.  FULLER. 
(Supreme  Court  of  Michigan.  Jane  16,  1S93.) 
Replevin— Who  mat  Mm.ntais. 
A  lessee  of  personal  property  songht  to 
be  taken  to  satisfr  a  tax  against  the  lessor 
may  maiDtain  rei^eviii  agaioet  the  officer  seiz- 
ing such  property.  Tousey  v.  Post,  S2  N.  W. 
Rep.  57.  91  Mich.  631,  followed. 

Error  to  drcalt  coart,  St  Glair  coonty; 
Wimam  T.  Mitchell,  Judge. 

iCepleTln  by  Ephraim  Whittukw  against 
Elton  B.  Fuller  ftw  certain  sheep  seized  by 
defendant  to  satisfy  a  tax.  There  was  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Revised. 

A.  E.  Chadwick,  for  appellant  Henty  P. 
Jenney,  for  appellea. 

MONTGOMERY,  J.  This  Is  an  action  of 
replevin  to  recover  possession  of  4S  sheep. 
One  Steblna  McColman  owned  and  leased  to 
the  plaintiff  the  southeast  quarter  of  section 
K>,  township  of  Mussy,  county  of  St.  Clair. 
He  also  leased  to  the  plaintiff  and  gave 
him  possession  of  43  sheep,  to  be  kept  by 
the  plaintiff  on  the  farm  for  one-half  of  the 
wool  and  increase.  March  5,  1801,  defend- 
ant, who  was  townsh^^  treasorer  of  thi- 
township  of  Mussy,  took  the  43  sheep  from 
the-  plaintiff's  possession,  drove  them  to 
Cnpac,  3  or  4  miles,  from  the  residence  of 
plaintiff,  and  offered  them  fbr  sale,  to  sat- 
isfy a  special  tax  for  a  drain,  called  the 
"Do^  Drain,"  against  the  land  occupied  by 
Whlttaker.  After  forblddbig  Fuller  to  sell 
ttie  dieep,  and  after  demanding  them,  plain- 
tiff brounht  replevin.  It  was  conceded  by 
ommsel  fbr  the  defendant  on  Am  settlement 


of  the  Mil  of  exceptions  that,  If  (he  plaintiff, 
under  the  proofs  and  his  theory  of  the  case, 
had  a  right  to  attack  the  validity  of  the 
Doty  drain  proceedings,  the  case  sbonld  be 
reversed,  and  sent  badi  for  a  new  trial.  The 
learned  circuit  Judge  Instructed  the  Jury  that. 
If  the  plaintiff  was  the  true  owner  of  the 
property,  Inasnracfa  as  Oiere  waa  no  tax  or 
assessment  against  hlra.  he  might  maintain 
replevin.  But  he  further  charged  the  jury 
that,  "if  the  officer  finds  the  property  claim- 
ed by  some  person  as  lessee,  for  Instance, 
for  the  purpose  of  Increase,  as  Is  claimed 
in  this  case,  while  the  true  owner  Is  belilnd. 
and  he  himself  could  not  have  taken  the 
property  away,  yet  the  law  steps  in.  and 
makes  this  property  liable  to  seizure  by  a 
publlo  officer  for  taxes  against  the  owner, 
and  does  not  let  It  be  avoided  by  such  a  con- 
tract; otherwise  it  might  be  put  out  of  the 
law's  reach,  and  hi  that  way  he  (the  owner) 
would  a.v(M.  taxation  by  idmply  leasing  or 
disposing  of  his  property  In  that  way."  He 
further  charged  the  juiy  ttiat  "Mr.  Whltta- 
ker in  this  suit  asserts  absolute  proper^ 
and  ownership  and  right  of  possession  by 
his  writ,  and  now  the  question  comes  before 
you  to  determine  wheth^  he  In  any  way, 
being  the  owner,  and  b^lng  entitled  to  pos- 
session, has  waived  the  r^ht  of  possession, 
so  that  he  Is  now  estopped  by  the  law  from 
asserting  his  daim  of  ownership.  If  he  had 
one;  and  that  Is  the  main  question  I 
shall  submit  to  yon."  It  Is  ^imed  by  the 
defendant  that  when  he  went  to  make  th«> 
levy  to  satisfy  the  tax  Mr.  Whlttaker  pointed 
out  the  property  in  question  as  the  property 
of  Mr.  McColman,  and  that  he  was  therefore 
estopped  from  now  brlx^^lng  this  action  of 
replevin  while  the  officer  was  proceeding  to 
mtiaty  this  tax.  After  giving  an  appropriate 
Instruction  upon  Oils  aubject,  the  learned  cir- 
cuit Judge  further  said  to  the  Jury:  "Now. 
In  this  case,  if  you  And  for  the  t^atnttff  that 
Whlttaker^  tiieory  is  c(»Tect.  and  that  he 
gave  no  rlj^t  or  permission  to  seize  them, 
and  that  he  owned  the  dieep.  and  vras  «k 
titled  to  their  possession,  and  did  not  give 
a  right  or  perudsston  In  any  way  to  Mr 
Fuller  to  take  fliem.  then  you  will  find 
a  verdict  for  the  plaintiff,  and  assess 
damages  In  that  case  at  such  sum  as  yon 
find  to  have  proved  before  yoiL  But  If.  on 
tiie  other  hand,  yon  shall  And  that  Mr.  Ful- 
ler went  tiiere  In  good  faith,  and  aongtat 
to  find  out  the  true  ocmdltliHi  of  the  prop- 
erty, and  was  misled.  If  tte  propsrly  was 
Whlttaker's.  or.  If  not  WMttater's.  that  he 
was  told  }jj  Whlttaker  that  It  was  IfcCol 
man's,  and  he.  In  pursuance  of  ttiat  made 
the  levy,  then  Mr.  Whlttakw  hbnsdf  cannot 
maintain  this  sidt."  He  fmrther  taistnicted 
the  Jury  as  follows:  *^ow.  mnembtf  tlwt 
In  tUa  cam  It  dq>ends  upon  t^o  was  the 
owner  of  the  property.  It  was  not  dataned 
that  Mr.  Whlttaker  was  the  absolute  owner; 
only  that  he  wosAe  condlttonal  ownw.  Tog 
have  heard  what  I  said  In  reterence  to  tiiat 
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In  the  flnt  place,  that  a  man  cannot  put 
his  property  b«f  cmd  the  reach  of  taxes,  bat, 
If  he  can,  then,  did  Mr.  Fuller  lery  npoa 
this  property  In  good  faith,  having  reanm 
from  what  was  said  by  Mr.  WUttakior  to 
tMlleve  that  it  was  the  property  of  Mr.  Mc- 
Colman.  and  took  It  away?  and  In  ttiat  case 
he  Is  entitled  to  lery.  Or.  If  yon  find  that 
the  property  was  not  Mr.  Wtalttaker'a,  In 
either  of  those  cases  yon  will  find  for  the 
defoidant*  and  aaaess  his  damages  to  the 
TBine  of  the  property,  as  I  laj."  We  think 
that  the  Jury  must  have  mulerBtood  from 
these  Inatmctlons  that,  in  order  to  entitle 
the  plalntlflT  to  reoover.  It  must  appear  that 
he  was  the  absolute  owner  of  the  property. 
TMs  IB  not  the  law.  See  Oobbey.  Bep.  72, 
and  Runt  t.  Strew,  38  MhdL  8S,  ta  whl^ 
case  it  woB  held  that  the  leaaee  of  personal 
property  Is  die  proper  plaintiff  In  replevin. 
The  i^aintiff  luTlng  fba  zl^t  tbea  to  bring 
replerln,  and  It  being  conceded  Hut  if  he  had 
the  right  to  attack  the  validity  of  the  tax  he  i 
Is  entifled  to  recover,  tt  foUowa  that  the  case 
most  be  revetwd;  fbr  It  nnut  be  held  ttaat 
one  entitled  to  the  possession  of  personal 
property  wnight  to  be  taken  to  satli^  a  tax 
against  a  tiiird  penon  may  defend  Ids  poa- 
sesfdon  ngitlnst  the  officer.  Tone^  t.  Post. 
SI  MIeih.  eSl,  BZ  V,  W.  Rep.  S7,  and  caaea 
cltcA. 

The  gaestloo  of  estoppel  waa  In  the  case, 
and.  apart  tnm  fb»  erroneons  instnic^n 
whidi  places  a  burden  upon  the  plalnttfr  to 
Show  a  fan  title  in  htmself,  was  properly 
submitted  to  the  Jury.  Nor  is  the  qnestl«i 
presented  here  as  to  whether  the  officer  had 
the  ri^t  to  lery  apon  on  interest  of  He* 
Colman  In  tiie  property.and  to  s?ll  such  Inters 
pst  as  he  has,  as  not  only  does  it  not  appear 
that  sudi  an  attempt  was  made,  but  the  con- 
cession of  defendant  would  preclude  him 
from  raising  this  guRstlon  on  this  hearing. 
The  Judgment  will  be  reversed,  and  a  new 
trial  ordered.  The  other  Justices  eonenrted. 


PHBNTZBS  V.  ROBS'  ESTATE, 
^npreihe  Ooart  of  Michiean.  Jane  16,  1883.) 
TaiAt— TS3TRUCTIOS8 — AasDMPTTON  OF  Facts. 
On  presentation  of  a  claim  against  tlie 
estate  of  a  decedent  for  conversion  of  certain 
lom,  where  tiiere  was  some  evidence  that  tlie 
sale  of  the  logs  by  decedent  was  with  claim- 
ant's consent,  It  was  proper  to  refuse  to  cliarge 
that  daimaat  waa  entitled  to  the  value  "at  the 
time  of  the  oonverslon,*'  with  interest  the 
question  of  conversion  being  for  the  jury. 

Error  to  circuit  court,  Marquette  county; 
John  W.  Stone,  Judge. 

Olnlm  of  Oeorge  Prentiss  against  the  estate 
of  James  Glbb  Ross.  From  a  Judgment  al- 
lowing him  96,000.  claimant  brings  error. 
Affirmed. 

More  &  Moore,  T.  E.  Tarsney,  and  Ball  & 
Baneeom,  for  app^ant  Olodc  &  Feoil 
and  Jcdm  D.  Oonely,  for  appdiee. 


HOOKER.  O.  J.  On  September  28,  l&C, 
the  claimant  contracted,  In  writing,  with 
James  Gtbb  Ross,  for  the  pundiase  of  the 
pine  timber  on  a  lai^  ntmiber  of  parcels  of 
land,  agreeing  to  pay  therefor  the  sum  of 
$65,000.  flO.OOO  of  wht(^  was  paid  down. 
He  gave  his  two  promissory  notes,  of  ¥37.- 
600  eadx,  payable  at  the  expiration  of  one 
and  two  years,  respectively,  with  interest  at 
the  rate  of  6  per  cent.,  for  the  remainder. 
He  aubsequCTtly  paid  $5,000  on  onie  of  these 
notes.  The  payment  of  the  consideration 
was  secured  by  a  "liea  on  said  pine  lumber 
for  all  moneys  that  might  from  time  to  time 
be  due,  owing,  or  accruing  due  or  owing, 
from"  the  pundiaser.  "for  or  on  aooount  of 
said  pundiase  money,  and  interest  thereon." 
The  writing  further  provided  "that.  If  at  any 
time  the  sum  of  (2,000  and  over  shall  be  due 
and  pa^rable  as  aforesaid,  the  party  of  the 
flret  part,  his  executors,  administrators,  or 
assigns,  may,  after  thirty  days'  notice,  in 
I  writing,  given  to  said  party  of  the  soomid 
part,  or  left  at  his  last  or  usual  plaoe  of  busi- 
ness or  abode,  sell  the  said  pine  timber,  or 
any  part  thoeot  by  auction  or  otherwise, 
as  said  party  of  the  first  part  may  dean  prop- 
er, and  apidy  tlie  proceeds  there<tf  towards 
the  paymmt  of  such  sums  as  may  be  due 
and  owln^  or  seeming  due  and  owln^  here- 
onder,  and  Interest  as  aforesaid,  and  to  the 
payment  of  the  costs,  ctiargee,  and  expenses 
of  the  sale  ot  the  same,  and  to  pay  over  the 
sorplus,"  eta  It  further  provided  "that,  in 
case  of  default  of  payment  of  said  Install- 
ments^ and  interest  thereon,  when  the  same 
shall  fall  due,  the  whide  of  said  unpaid  sum 
shall  at  <mce  become  due  and  payable, 
*  *  *  and  party  of  the  first  part  may, 
after  thirty  days'  notice.  In  writing,  givoi  to 
the  party  of  the  second  part,  or  left  at  his 
last  or  usual  place  of  business  or  abode.  In 
addition  to  his  other  remedies,  have  the  right 
to  enter  In  snd  upon,  and  take  possession  of 
Bald  timber,  and  every  part  thereof,  upon 
said  lands,  and  to  s^  the  sold  timber, 
OS  he  may  deem  proper,  upon  giving 
tbir^  days'  notice  in  writing  in  man- 
ner, her^before  mentioned,  and  pay  over 
the  aureus  money,"  etc  The  land  was  di- 
vided into  *-o  classes,  from  the  first  of 
which  the  tlmbw  was  to  be  taken  within  one 
year,  and  from  flie  second  within  five  years, 
"and  no  longer."  Tfie  dslmant  let  a 
coutraot  to  one  Sulilvan  to  take  off  this 
timber,  and  he  wait  upon  tbe  land,  vith  the 
necessary  hnplements,  snd  boUt  &e  neces- 
sary buildings,  roads,  etc.,  and  commenced 
the  removal  of  the  timber.  He  cut  and  re- 
moved about  6,000.000  feet,  and  skidded  a 
large  quantity  more  upon  the  premises. 
Claimant  did  not  pay  the  amount  that  fell 
due  on  September  2^  1883,  and  two  dai^ 
later  Ross  gave  him  notice,  in  writing,  that 
be  should  take  possession  o£  the  pine  timber, 
standing  and  down,  and,  at  the  explraticm  of 
80  days  from  the  date  of  service  of  the  no 
tloe.  wonld  proceed  to  sdl  it,  at  auction  or 


Digitized  by  Google 


614  NORTHWESTERN  REPORTER,  Vol.  55.  (Mich. 


othOTwlse,  as  he  mt^t  deem  best,  and.  after 
npi^ybur  the  proceeds  as  provided  by  the 
contract  vonld  pay  the  aurphis,  if  there 
should  be  any,  to  the  claimant.  Ross  ac- 
cordingly sold  tiie  timber,  both  that  which 
was  on  skids  and  that  standing.  He  sold  the 
skidded  logs  to  SuUlran  for  $2.jS0  per  1.0(X}, 
i  e.  ¥10,000,  the  title  not  to  pass  untU  paid 
for.  He  subsequently  sold  the  standii^  tim- 
ber. The  trial  judge  bald  that  thin  contract 
entitled  claimant  to  two  notices,  of  80  days' 
each,  and  that  inaamuch  as  only  one  was  ^t- 
rn  the  sale  of  the  timber  was  a  conversion, 
and  the  claimant  had  a  verdict  of  upwards 
of  S6.000,  from  which  he  has  appealed. 

Claimant's  theory  was  that  by  taking  pos- 
session of,  and  selling,  the  logs  and  standing 
timber,  defendant  converted  it,  and  was  Ila- 
Die  for  its  vahie.  Defendant  claimed— First, 
that  there  was  no  conversion  at  all,  bat,  this 
being  decided  against  him,  then  that  there 
was  no  conversion  ns  to  the  timber  standing 
upon  the  lands  from  which  the  timber  was 
to  be  cut  within  one  year,  by  reason  of  the 
Umltatlon  of  time;  second,  that  the  sale  of 
the  logs  on  skids  was  with  the  cons«it  of 
ProntisB,  who  was  wUling  that  Sulilvan 
should  have  them  at  this  price,  that  he  might 
be  able  to  realize  enough  from  them  to  com- 
pensate him  for  getting  them  out,  and,  there- 
fore that  there  was  no  conversion;  third, 
that  the  value  of  the  standing  timber  did  not 
exceed  his  claim  against  Prentlas. 

The  first  15  assignments  of  error  may  be 
dismissed  wIOi  the  remark  that  the  rulings 
related  to  the  question  of  value  of  the  prop- 
erty converted,  and  we  think  no  error  was 
coriiinltted  In  these  ruUngs.  They  involve 
no  legal  question  of  Interest,  and  a  discussion 
of  each  is  unnecessary.  Assignments  16  and 
17  relate  to  the  amount  received  by  Ross, 
and  by  him  credited  to  Prentiss,  on  account 
of  the  standing  tlmbra-.  This  testimony  bore 
upon  the  question  of  the  good  taUh  of  Ross, 
and  was  properly  admitted. 

The  next  three  assignments  relate  to 
requests  to  charge.  The  first  and  secwd 
requests  were  given,  In  substance.  The  third 
was  as  follows:  "Under  the  evidence  in.  this 
case,  you  should  find  the  vniue  of  all  the 
property,  both  logs  and  ir«t«,  at  the  time 
they  were  converted,  and  add  Interest  at  6 
per  cent  from  the  time  of  the  conversion; 
and  that  amoimt,  leas  -  what  Mr.  Prentiss 
owed  Mr.  Ross,  with  6  per  cent  interest 
you  will  bring  In  as  yonr  verdict."  Inasmuch 
as  there  was  some  evldwce  of  knowledge 
and  consent  on  the  part  of  claimant  to  the 
sale  to  Sullivan,  It  was  a  question  for  the 
jury  to  determine.  This  request  was  there- 
fore properly  refused. 

The  court  propa*ly  Instructed  the  Jury  that 
the  claimant  could  not  recover  the  value  of 
the  standing  timber  upon  the  "one  year" 
lands,  as,  by  the  terms  of  the  contract  he 
had  lost  ail  interest  in  It  before  defendant 
took  possession.  This  disposes  of  assignments 
21  and  34. 


A  large  numb»'  of  assignments  were  based 
npcm  the  charge  of  the  court,  that  If  the  Jury 
found  that  the  claimant  bad  ratified  the  sale 
of  the  logs  to  Sullivan,  or  waived  a  claim  to 
damages  therefor,  no  damages  should  be 
given  him  for  th^  conversion.  Under  the 
proofs  this  was  .i  proper  question  for  t^ie 
Jury,  as  above  stated,  and  we  think  tliat  it 
was  properly  submitted  to  them. 

Upon  a  review  of  the  whole  record,  we 
fall  to  find  any  error,  of  which  the  dalmant 
can  complain,  and  the  Judgmeot  wUl  there- 
fore be  affirmed. 


KANNSNBBRO  v.  CITY  OF  ALPBNA. 
(Supreme  Court  of  Michigan.  June  16,  1893.) 
lluNiciPAi.  C0KPOBA.TIOS8  —  Pkrsonal  Injukibs — 

ICB  IK  HlOHWAT— DiKECTlOH  OF  VSKDICT. 

Where,  in  an  sctioo  against  a  cit7  for 
personal  injuries  caused  by  slipping  dowB  on 
the  Ice  OD  a  highway,  it  appears  that  from 
natural  causes,  without  fault  upon  the  part  of 
the  city,  the  ice  formed  from  the  snow  wUdi 
fdl  in  Uie  highway,  the  directira  of  m  vodict 
for  defeadant  was  proiwr. 

Error  to  circuit  court  Alpena  coon^; 
Rob«rt  J.  K^^.  Judoe. 

Action  by  Herman  Kannoiberg  against 
the  dtjy  of  Alpena  for  jfenaaal  Injuries 
cawed  by  slipping  down  on  the  Ice  on  a 
talshway.  From  a  Jndgmait  tor  dsfradant 
entered  npoo  a  venUct  dliected  by  Hbe  court 
plaintiff  brings  error.  Affirmed. 

W.  B.  Depew,  for  appellant  I.  D.  Tom- 
bun,  for  appdlee. 

HOOKER,  O.  J.  Plaintiff  brou^t  an  ac- 
tion against  defendant  to  recover  damages 
for  a  personal  injury,  occasioned  by  slipping 
down  upon  the  Ice  on  a  hl^way.  It  Is  con- 
tended by  defendant's  counsel  that  the  evi- 
dence conclusively  shows  that  the  plaintiff 
was  not  upon  the  sidewalk  when  he  slipped. 
No '  witness  swears  clearly  that  he  slipped 
upon  the  sidewalk,  but  the  plaintiff  stated 
once  in  his  testimony  that  he  was  on  the 
sidewalk  when  he  felt  We  shall  therefore 
treat  the  question  as  one  for  the  jury.  The 
trial  Judge  directed  a  verdict  for  defendant 
upon  the  ground  that  there  was  no  evidence 
that  the  street  was  not  in  a  reasonably  safe 
condition  for  traveL  The  street  had  beeii 
recently  paved,  in  the  course  of  which  tbe 
center  of  the  highway  was  mode  hither  than 
the  exiflllng  ^dewalks.  It  had  previously 
been  somewhat  lower.  The  street  was  paved 
with  cedar  blocks,  so  laid  as  to  make  a 
gutter  outside  of  the  sidewalk.  In  this  gut- 
ter was  a  catdi-basin  for  the  sewer,  close  to 
the  place  of  tbe  accident  This  catt^-bosiu 
had  become  filled  up  or  stopped,  so  that 
the  water  did  not  run  off,  and,  the  weather 
being  warm,  the  water  accumulated  at  that 
point  and  flowed  upon  the  outer  edge  of 
the  stdewaUc,  where  It  froze,  and,  It  being 
covered  with  manure  and  dirt  ^alntlff  fell, 
and  was  injured. 
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It  Is  dalmed  Out  defendant  did  not  keep 
Its  walk  in  a,  reaaonaUy  safe  condition  for 
traTd.  Unlesa  the  miinIcU»allties  of  the  state 
are  to  be  made  Insurers  against  accident  It 
la  difficult  to  see  how  the  plaintiff  can  be 
permitted  to  recover.  Jnat  what  duty  the 
dty  neglected  Is  not  stated.  By  the  paving 
ImproTement.  the  wator  flowed  upon  the 
sidewalk  and  frose.  Had  It  not  been  made, 
It  would  hare  flowed  upon  Uie  road,  where 
it  would  hare  trozm.  and  made  It  possi- 
ble for  an  accident  to  hUTe  happened  there. 
No  fault  Is  found  with  the  construction  of  the 
catch-basin,  and  upon  the  whole  record  it 
Is  plain  that  from  natural  causes,  without 
tavlt  iipon  the  part  of  the  dty  authorities, 
some  ice  formed  from  the  snow  which  fell 
In  the  highway.  No  liability  attaches  under 
anch  drcumstances.  Some  cases  have  been 
dted  in  support  of  the  plaintlfTs  claim,  but 
they  relate  to  Instances  where,  by  neglect 
of  the  hydrants  or  waterspouts,  water  was 
pennitted  to  drop  upon  the  walk,  where  It 
froze.  These  cases  are  dearly  dlatlttguish- 
able  from  the  case  before  us.  The  Judg- 
ment must  be  affirmed.  The  other  Justices 
concurred. 


GRAY  T.  FINN  et  al. 
(Sapreme  Court  of  Michisan.  Jane  16,  1893.) 

COLLBCTION  OF  TaX  —  BaLB  OT  PbH80KAI<  FilOP- 
BKTT — FhaVD. 

Where  a  persoa  against  whom  a  tax  Is 

assessed  makes  a  pretended  sale  of  personal 
pruperty  for  the  express  purpose  of  preventing 
a  levy  for  the  tax,  retains  possession  of  the 
property,  and  receives  no  consideration  for  the 
■ale.  and  the  vendee  takes  the  trill  of  sale  in 
order  to  assist  in  defeating  the  collection  of 
the  tax,  the  officer  charged  with  the  collection 
of  the  tax  can  levy  on  the  property  notwith- 
standing such  sale. 

Elrror  to  drcuit  court,  St  Clair  coun^; 
Arthur  L.  Cantieid,  Judge. 

Action  by  Samuel  J.  Gray  against  John  E. 
Finn  and  another  to  replevin  property. 
Judgment  was  rendered  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Frank  Whipple,  for  appdlant  P.  H.  Phil- 
lips, for  appelleei. 

URANT,  J.  Defendant  Finn  was  collector 
of  taxes  for  the  Fourth  ward  of  the  ci^  of 
Port  Huron.  By  virtue  of  his  tax  warrant 
he  levied  upon  certain  personal  property, 
as  belonging  to  one  Lewis  Potts,  to  satisfy 
a  personal  tax  assessed  against  him.  Plaln- 
tiflT,  claiming  to  own  the  property,  brought 
this  action  of  replevin  to  recover  it  As 
evidence  of  title  he  introduced  a  bill  of  sale 
from  Potts  to  him.  The  court  instructed  the 
JtUT  as  follows:  "It  Is  the  claim  of  plaintiff 
that  at  the  time  when  the  property  was 
taken  he  was  the  owner  of  it;  that  he  had 
a  bUl  of  sale  of  the  same  from  Lewis  Potts, 
who  had  been  previously  the  owner  of  most 
<tf  the  property;  and  that  by  virtue  of  that 
be  was  entitled  to  possession.  The  defend- 


ants, on  the  other  hand,  claim  Uiat  at  ttM 
time  of  the  commenconait  of  this  suit  the 
property  In  question  was  owned  1^^  Lewis 
Potts,  and  in  his  possessicm,  and  not  the 
proper^  of  plaintiff,  or  in  the  possesion  of 
plaintiff.  It  appears  tlut,  at  the  time  the 
property  was  taken  by  Mr.  Finn  and  the 
other  defendants,  it  was  here,  in  the  dty  of 
Port  Huron,  situate  In  a  bam;  and  it  Is 
the  claim  of  plaintiff  that  at  that  time  it 
was  in  his  possession;  that  be  had  it  in 
his  possession,  and  under  his  bill  of  sale. 
The  defendants  claim  that  as  a  matter  of 
fact  It  was  not  in  his  possession,  but  was  at 
the  time  the  property  of  Mr,  Potts,  and 
was  in  the  possession  of  Mr.  Potts;  that  the 
plaiutltr  was  Mr.  Potts'  hired  man,  and  was 
taking  charge  of  the  horse,  as  usual,— as  he 
had  before  he  claims  to  have  bought  it — and 
as  usual  for  a  man  in  his  idtuatlon  to  be 
taking  care  of  it.  Now,  in  regard  to  the 
question  of  fact,  as  to  the  ownership  and  ac- 
tual possession,  and  rln^t  of  possession,  of 
tills  property,  It  Is  tor  yon  to  determine, 
from  all  the  facts  and  drcumstances  of  the 
case.  The  claim  of  defendant,  yon  will  un- 
derstand, is  that  the  transaction  between 
Potts  and  Gray  was  simply  a  pretense;  that 
it  was  a  bill  pretending  sale,  for  the  pur- 
pose of  having  It  aald  that  tiie  property  be- 
longed to  Mr.  Gray,  In  order  that  Mr.  Potts 
might  avoid  the  payment  of  his  taxes.  On 
the  contrary,  Mr.  Gray  claims  It  was  an 
actual  transfer  to  blm.  In  good  faith.  Now, 
aa  to  whether  It  was  a  mere  pretense  ia  a 
matter  for  you  to  determine  from  all  the 
facts  and  circumstances  In  the  case.  You 
should  consider  all  the  testimony  that  baa 
been  given  In  view  of  the  transaction.  In 
the  Ught  of  the  drcumstances,  and  satisfy 
yourself,  aa  ordlimry,  unbiased  men,  what 
the  truth  Is  In  that  regard;  and  If  the  prop- 
erty Is  not  the  property  of  Mr.  Gray,  and 
was  not  in  the  possession  of  Mr.  Gray,  at 
the  time  It  was  taken,  then  the  defendants 
would  be  entitled  to  a  verdict  in  this  case.** 
The  court  further  Instructed  the  jury  tliat  if 
they  found  that  plaintiff  was  the  owner  of 
the  property,  and  entitled  to  the  possession, 
their  verdict  should  be  for  the  plaintiff,  but 
If  they  found  that  be  was  not  the  owner, 
and  not  entitled  to  the  possession,  but  that 
Mr.  Potts  was  owner  and  In  possession  nt 
the  time  flie  property  was  sdzed  by  the  de- 
fendant then  their  vierdid  should  be  for  the 
defendant 

Under  the  evidence  and  the  charge  of  ihe 
court,  the  Jnry  settled  the  following  facts: 
(1)  That  the  title  and  possession  were  In  Mr. 
Potts;  (2)  that  the  pretended  bill  of  sole 
was  given  with  no  Intention  to  pass  either 
title  or  possession  to  plaintiff,  but  tluit  it 
was  given  for  the  express  purpose  of  pre- 
venting a  levy  by  the  tax  collector.  Tlier{> 
was  ample  evidence  to  sustain  the  verdict. 
Only  Judgment  creditors  can  assail  a  trans- 
fer of  property  by  a  debtor  as  fraudulent, 
and  a  valid  ludgmvnt  is  neoessarj  to  enable 
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Om  creditor  to  make  the  attack.  Millar  t. 
Babcock,  29  &Bch.  626.  But  we  do  not 
thtnk  this  rule  obtains  where  the  person 
against  whom  a  tai  Is  assessed  makes  a 
pretended  sale  of  the  property  for  the  ez- 
pness  purpose  of  prerenttng  a  levy,  retains 
possession  of  it.  receives  no  consideration, 
and  the  pretended  vendee  participates  In  12ie 
fraud,  and  takes  the  bill  of  sole,  In  order  to 
assist  In  defeating  the  collection  Of  the  tax. 
Such  party  stands  In  no  better  position  than 
his  pretended  vendor  to  contest  the  valid- 
ly of  the  tax.  Otherwise  tiie  statute  (How. 
8t  I  8318)  which  prohibits  replevin  for 
ptoi)erty.  seized  by  virtue  of  a  tax  warrant 
could  be  very  readily  evaded.  The  question 
as  to  the  validity  of  the  tax  warrant  there- 
fore becomes  immaterial.  Judgmrat  af- 
flrmed.  The  other  lusaces  concurred. 


KBMNEDT  v.  DAWSON. 
(Supreme  Court  of  HtcUgan.    June  16;  1888.) 
Chattbl  Hortoaob~  Failuue  to  File— Rights 

OF  CBEDITOKS  AKD  MOBTOAOOB  —  LiBKS  —  Rb- 
PLBVIN.- 

1.  In  replevin  of  a  stock  of  goods,  aeainst 
an  KBBigaee  for  the  benefit  of  creditors,  it  ap- 
peared that  the  chattel  mortgage  on  the  stou, 
given  plaintiff  by  defendant's  assignor,  and 
under  which  plaintiff  claimed  by  virtue  of  an 
insecurity  clanse,  was  not  recorded  nntll  some 
time  after  its  execution,  and  that  meantime 
the  aseit^or  purchased  certain  goods  on  credit. 
Held  that,  as  the  mortgage  was  void  as  to 
creditors  who  became  such  between  the  execa- 
tion  and  filing  of  the  mortgage,  defendant  was 
entitled  to  poBsessioD,  and  hence  to  a  general 
verdict,  and  the  costs  of  the  conrt  below,  in 
the  absence  of  a  tender  by  plaintiff  of  the 
amount  of  such  creditors'  lien. 

2.  It  appearing  that  a  portton  of  the  In- 
debtedness lor  which  defendant  bad  a  lien 
belonged  to  plaintiff,  defendant,  having  waived 
a  return  of  the  goods,  is  entitled  to  a  verdict 
for  the  value  of  eoods,  less  such  claim  of 
plaintiff. 

£t.  In  such  case,  plaintiff  Is  entitled  to  a 
lien  over  the  general  creditors  to  the  amount 
due  on  Us  morteage^  less  the  amount  of  the 
lien  of  the  creditors  who  gave  or  extended 
credit  between  the  executing  and  Mng  of  the 
mortgage. 

Error  to  drcntt  court,  Marquette  county; 
John  W.  Stone,  Judge. 

Replevin  by  Duncan  Kennedy  agaiiut 
Thomas  H.  Dawsrai,  asalpiee  of  DeniUa  Mc- 
Carthy. TtKTQ  waa  judgment  for  plaintiff 
for  damages  and  costs,  and  for  defendant  for 
a  spedal  U&l  Both  parties  bring  ema;  Re- 
versed. 

Hayden  ft  Young,  tor  ^alntiff.  B.  B.  Oa- 
bom,  for  defendant. 

MONTGOMERY,  J.  On  the  12th  day  of 
October,  1891,  one  Dennis  McCarthy,  who 
waa  engaged  In  business  at  Ishpemlng,  gave 
a  chattel  mortgage  to  plalntlfT,  In  the  sum  of 
$3,600,  covering  the  stock  then  In  his  store, 
and  all  additions  to  the  stock.  The  mort- 
gage was  withheld  from  record  until  Decem- 
ber 22,  1881,  when  It  was  dnly  filed.  Jan- 


nary  25,  1892,  McCarthy  made  a  general  :is- 
stgnment  to  Uie  defendant,  who  took  posses- 
sion, and  advertised  the  stock  for  sale.  Feb- 
ruatT  18,  1892,  Kennedy  demanded  posses- 
sion, and,  on  Ibe  refusal  of  the  assignee  to 
deliver  the  goods  Into  his  poroesdon,  brought 
the  pi«sent  action  of  rejAevIn,  claiming  the 
light  to  possesrion  nndw  the  insecurity 
clause  of  his  mortgage.'  It  appears  that  Mc- 
Carthy continued  to  buy  goods,  and  made 
purchases  to  the  amount  of  $1,037.87.  after 
the  giving  of  the  mortgage,  and  prior  to  its 
filing.  On  the  trial  the  Jury  found  that  there 
waa  no  frand  In  fact  In  the  making  of  this 
mortgage;  that  the  value  of  the  goods  re- 
plevied was  $3,836.53;  that  the  amount  of 
plaintiff's  mortgage  was  $3,633.58.  Creditors 
for  goods  sold  the  mortgagor  after  the  mak- 
ing of  the  mortgage,  and  before  Its  filing, 
held  claims  to  the  amount  of  $1,057.87;  and 
thereupon  the  circuit  Judge  ordered  Judg- 
ment to  be  entered  for  6  cents  damages  and 
costs,  and  for  the  d^radant,  for  a  spe<^al 
lien  for  the  amount  of  $1,057.87.  Both  par^ 
ties  bring  error. 

The  t^olntltr  contends  that  the  lien  of  the 
creditors  cannot  be  greater  than  is  necessary 
for  the  protection  of  those  who  sold  goods  to 
McCarthy  after  the  making  of  the  mortgage, 
and  befotie  it  was  filed,  and  whose  debts  re- 
main unpaid;  and  It  Is  claimed  that  the  evi- 
dence shows  that  a  portion  of  these  goods 
were  paid  for  by  plaintiff,  or  purchased  by 
him,  before  the  trial  of  this  case.  On  ^e 
part  of  the  defendant  it  Is  contended  that 
the  rights  of  the  parties  cannot  be  worked 
out  In  this  proceeding;  that  under  tbe  gener- 
al assignment  law,  there  being  no  action  per- 
mitted on  the  part  of  individual  creditors  to 
attain  or  assert  their  rights  in  preference  to 
other  creditors,  equally  unsecured,  the  gener- 
al assignee  must  hold  the  goods  which  have 
come  into  his  possession  until  such  rights 
have  been  determined  In  proceedings  tak«i 
under  the  assignment  law  Itself,  and  that 
otherwise  such  creditors  would  be  without 
remedy.  In  part,  this  contention  is  correct. 
'  But  we  think  there  Is  no  difficult  In  holding 
that  there  Is  a  party  before  the  conrt  who 
can  amply  protect  the  rights  of  all  the  cred- 
itors. The  assignee  Is  the  representative  of 
all  the  creditors,  Including  those  whose 
rights  were  Injurioudy  affected  by  withhold- 
ing the  mortgage  from  record.  As  a  repre- 
sentative of  such  creditors,  he  had  the  right 
to  retain  possession  for  their  protection. 
We  find,  on  examination  of  the  record,  that 
there  was  evidence  tending  to  show  that  a 
portion  of  the  Indebtedness  for  which  the  de- 
tlendant  was  given  a  lien  had  become  the 
property  of  the  plalntlft  This  evidence  was 
doubtless  overlooked  by  the  circuit  Judgo, 
as  It  cannot  be  that  tbe  defendant  can  en- 
force against  tbe  plaintiff  a  iben  on  account 
of  a  debt  due  the  plaintiff  himself.  We 
think,  however,  the  defendant  Is  rlgjit  In  his 
cont^tlon  that  when  this  suit  was  Instltttted 
he  was  eDtiOed  to  goaseBBlsa.  ae  sgslsst  tba 
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plalntiir,  u  a  representftttre  of  the  <3!<edItorB 
as  to  whose  claims  the  mortgage  was  Toid. 
and  that,  therefore,  the  general  rerdlct 
dhould  not  hare  been  tor  tbo  plaintiff,  bat 
for  the  defendant 

Can  the  rights  of  the  parties  be  worked 
out  In  this  replevin  snlt?  And,  If  so,  what 
should  be  the  form  of  the  Judgment?  The 
deed  of  assignment  transferred  to  the  de- 
fendant the  general  tide  of  the  goods,  sob- 
Ject  to  the  platntUT's  Hen,  and.  In  addition  to 
this,  a  Hen  on  the  ptopertj,  as  a  r^reaenta- 
tiTe  of  the  spedal  class  ct  credltora,  whldi 
lien  wu  entitled  to  precedence  over  that  of 
the  plaintiff.  Forthermmre,  this  right  of 
theae  eredlton  ^teoda  fnrtlier  than  this.  It 
is  cdaar  fliat  th^  maj  elect  to  inoceed 
against  thnt  part  of  the  iiroperty  which 
would  be  easentlal  to  satla^  the  plaintiff^ 
debt,  and  the  reaolt  nmst  be,  tiierefore,  ttie 
reduction  (tf  the  idalntura  lien  by  eo  mndti 
as  th^  delniB  enUtted  to  priority  amount 
to.  If  this  wiere  not  eo,  flien  tiie  general 
creditors  would  find  their  funds  reduced  by 
the  amoont  of  the  newly-estalfflflbed  Uen  In 
faror  of  these  spedal  creditors.  This  would 
be  manifestly  unjust  to  the  unsecured  cred- 
itors, and  abonld  not  be  permitted.  The 
mortgagee,  betng  in  fault,  most  bear  tiie  Um. 
In  Root  T.  Hail.  62  Mich.  428;  2»  N.  W.  Bep. 
2I»,  the  nde  of  distribution  waa  eatabllibed. 
It  waa  diera  held  that  Uie  apedal  elaas  of 
creditors,  standing  in  the  reUtion  occupied 
by  the  special  creditors  whose  rights  are  In- 
Tolred  In  this  ooae,  were  entitled  to  take  ihm 
place  of  the  ntort^ragee,  to  the  extent  of  the 
amount  of  their  daima,  and  that  the  mort* 
gage  was  therefore  entitled  to  prefereAoe 
only  to  tb»  amount  of  the  balance  due  after 
dednctinff  fh»  claim  allowed  to  the  preferred 
creditors.  HUB  bdng  so^  the  rights  of  the 
parties  to  tUs  suit  are  these: 

1.  ThB  plaintiff  having  fialled  to  tender  the 
amount  of  the  spedal  lien  Cor  tiie  protection 
of  which  the  assignee,  aa  a  representative  of 
the  q>eoIal  creditors,  waa  entitled  to  hold 
possession  of  the  property,  the  defendant  Is 
entitled  to  a  genwal  Terdlct,  ai^  to  costs  of 
the  court  below. 

'2.  The  defendant,  having  waived  a  return 
of  the  goods,  is  mtltled  to  the  verdict  A>r  the 
value  of  the  property,  less  the  plaintiff's 
lien,  which  la  entitled  to  priority  over  the 
general  creditors. 

3.  The  amount  of  the  plaintiff's  lien  which 
Is  Mitltled  to  priority  over  the  general  cred- 
itors will  be  ascertained  by  deducting  the 
niuount  of  the  cLilius  due  the  creditors  who 
tiave  either  extended  credit,  or  the  term  of 
onvllt.  after  the  making  of  the  mortsage, 
nnrl  before  the  filing,  as  well  as  the  claims 
of  any  others  who  have  been  prejudiced  by 
the  delay,  from  the  amount  found  due  on  his 
mortgage. 

It  may  be  added,  while  not  necessary  for 
n  determination  of  this  case,  that,  as  to  any 
Indebtedness  due  to  the  plaintiff  not  realized 
by  these  proceedings,  he  would  be  entitled 


to  seek,  and  may  have,  his  remedy  on  the 
genem)  distribution  of  the  funds  by  the  as- 
signee. The  Judgment  will  be  reversed,  and 
a  new  trial  ordered.  Neither  party  wUl  re- 
cover costs  In  this  court.  The  other  Justices- 
concurred. 


STBBBINS  et  aL  V.  TIMM  et  sL 
(Snpreme  Court  of  Hidilgaa.    June  16.  180B.> 

Appeal  from  circuit  court,  St  Joseph  coun- 
ty. In  chancery;  Noah  P.  Loveridge.  Judge. 

Bill  by  John  and  Elizabeth  Stebbtna  against 
John  and  Sophia  11mm  to  foreclose  a  mort- 
gage. Decree,  from  which  defendants  ap- 
peal. Affirmed. 

O.  F.  Bean,  for  appellants.  RusKil  B. 
Pealer,  for  appellees. 

HOOKER,  J.  The  bill  hi  this  cause  was 
filed  to  foreclose  a  mortgage.  The  premises 
were  bought  In  1868  by  complainants  and 
defendants,  and  held  for  a  number  of  years 
by  them  In  partnership,  when  complainants 
sold  this  interest  In  the  land  and  personal 
property  to  defendants,  who  had  resided 
upon  the  premises  from  the  time  of  their 
purchase,  taking  a  mortgage  upon  the  land' 
for  $3,800,  After  malting  some  pay menta  up- 
on this  mortgage,  and  procuring  an  extetislou.. 
defendants  made  default,  and  complainants 
filed  this  bill.  The  defendants  now  claim 
that  they  were  defrauded  by  the  com- 
plainants in  their  settlement  which  wus 
the  basis  of  the  mortgage,  and  thnt  they 
were  not  indebted  to  the  complaluantn 
In  any  sum.  It  is  sufficient  to  say  that 
a  cnroful  review  of  the  testimony  con- 
vinces us  thnt  the  learned  circuit  Judge  be- 
fore whom  the  case  was  tried,  ond  who  saw 
the  witnesses,  reached  a  Just  conclu.sion. 
We  deem  It  unnecesMry  to  discuss  the  f-icts. 
The  decree  of  the  circuit  court  In  chancery 
will  be  affirmed.  The  other  Justices  con- 
curred. 


mcUXUAN  DAIRY  GO.  v.  RUNNELS. 
(Supreme  Oonrt  of  Iflcihlgsn.    Jane  16,  1806.> 

ATTACaMBXT  AOAIMbT  COHKRATtO!)  —  Cot'STY  IS 

Wbicb  Annon  will  Lib  —  SrATtrncs  — Rrpbal 

BT  luPUCATION. 

How.  St.  S  7986.  proTldea  that  any  orrd- 
itor  shall  be  entitled  to  procetHl  b;  attachiueiiC 
in  the  circuit  court  of  the  county  in  which 
the  i-rmlitor  or  debtor  resides.  Sc^Hon  813T 
provided,  prior  to  l}i87,  that  Ruits  against  cor- 
IinrntiuQB  mi;;ht  be  cuoiiuenovd  in  the  same 
manner  at*  nfrainst  IndiTidnnls.  and  the  writ 
or  vopy  of  the  declaration  shall  be  served  on 
ait7  otUcer  or  agent  thereof,  etc.  In  18ST  the 
Kcction  wan  amended  bj  adding  a  proTiao  (it 
How.  St.  X  8137)  that  in  any  coanty  wlicre 
plaintiff  reiiideH,  other  than  the  one  where  tli(^ 
principal  office  of  such  corporation  is  located, 
a  writ  of  attachmeot  may  be  the  first  procesa 
against  such  corporation,  and  on  return  of 
serrice  the  latter  shall  be  deemed  to  be  In 
court,  and  repealing  all  Incoasisteot  acts.  lltM 
that  such  amendment  did  not  rquol  eeetion. 
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Tana  hy  implicatftm,  and  that  a  creditor  of  a 
corporatioQ  may  maiotain  an  action  tn  attach- 
ment against  it  in  the  county  in  which  it  ia 
located,  and  in  which  be  resides. 

Error  to  clrailt  court,  Newaygo  conn^; 
John  H.  Palmer,  Judge. 

Action  by  the  Michigan  Dairy  Company 
against  Alliclc  G.  Runnels  for  the  conversion 
of  certain  personal  proper^.  There  was  a 
judgment  for  plalntlfr,  and  defendant  brings 
error.  Reversed. 

B.  h.  Oraj,  for  appellant.  M.  W.  Under- 
wood, for  appellee. 

MONTGOMERY,  J.  The  plaintiff  sued  de- 
foidant  In  trover  for  the  conversion  of  cer- 
tain personal  properly.  The  defendant  | 
sought  to  Justify  the  taldng  under  a  writ  of 
atta<diment  Issued  out  of  the  circuit  court  for 
the  county  of  Newaygo  at  the  suit  of  Albert 
H^tli,  a  resident  of  Newaygo  county,  anil 
against  the  present  plaintiff,  a  corporation  ; 
having  Its  home  ofiSce  In  Newaygo  county. 
Tills  proof  was  occluded  by  the  circuit  Judge, 
and  Judgment  pansed  for  the  plaintiff.  The 
sole  question  presented  by  the  record  Is, 
therefore,  whether  a  writ  of  attachment  may 
Issue  against  a  domestic  corporation,  in 
the  county  of  Its  location,  in  favor  of 
one  also  ^  resident  of  the  county  In 
like  cases  ns  in  suits  between  individuals. 
The  plaintiff  relies  upon  section  8137,  3  How. 
BL,  which  reads;  "Suits  against  corpora tlonn 
may  be  commenced  by  writs  of  summons  or 
by  declaration,  in  the  same  manner  that  per- 
sonal actions  may  be  commenced  against  In- 
dividuals, and  sutih  writ,  or  a  copy  of  such 
declaration.  In  any  suit  against  a  corporation, 
shall  be  served  on  the  presiding  officer,  cash- 
ier, secretary,  or  treasturer,  or  any  other  offi- 
ce or  agent  of  such  corporation,  or  by  leav- 
ing the  same  at  the  banking  house  or  office 
of  such  corporation,  and  may  be  served 
tn  any  county  in  the  state  where  the 
plaintiff  reddes:  provided,  that  in  any  coun- 
ty of  the  state  where  said  plaintiff  may 
reside,  other  than  the  one  where  the  prin- 
cipal office  of  such  corporation  may  be  lo- 
cated, a  writ  of  atta<diment  may  be  the  first 
process  against  such  corporation,  which  shall 
be  served  in  the  same  manner  as  other  writs 
of  attachment  issuing  out  oi  the  court  where- 
in suit  Is  commenced;  and.  upon  the  return 
of  such  service  being  made,  such  corporation 
shall  be  deemed  to  be  In  court,  and  the  like 
proceedings,  as  near  as  may  be,  shall  be  there- 
upon had  as  in  cases  of  suits  against  indlvid- 
nals.  All  acts  or  parts  of  acts  inconsistent 
herewith  are  hereby  repealed:  provided,  fur- 
ther, that  the  attachment  proceedings,  as 
herein  provided  for,  shall  not  apply  to  rail- 
road companies  or  corporations  whose  right 
of  way,  or  any  part  of  the  same,  is  within 
the  boundaries  of  the  state  of  Mitddgan,  nor 
to  navigation  companies  or  corporations." 

The  contention  is  that  this  section  pre- 


scribes the  kind  of  process  wbidi  may  Issue 
against  corporations,  and  ezdudes  attach- 
ment, except  In  Uie  cases  spedfled.  The  cii^ 
colt  judge  so  ruled.  We  do  not  denn  this 
the  correct  construction  of  this  statute.  la 
construing  a  statute  It  Is  Important  to  consid- 
er tlie  law  as  it  existed  prior  to  the  mact- 
ment,  and  particularly  the  mischief  sought  to 
be  remedied  by  legislation.  Undor  the  law 
as  It  existed  prior  to  this  enmctment,  no  sob- 
stltnted  service  could  be  made  upon  Midil- 
gan  corporations  in  any  county  other  than 
that  in  which  the  home  office  was  situated. 
Insurance  Co.  v.  Saginaw  Circuit  Judge,  23 
Mich.  492.  By  the  amendment  to  section 
8137,  adopted  in  1887,  a  remedy  by  attach- 
ment was  given  against  domestic  corpora- 
tions, other  than  railroad  companies,  In  all 
cases  in  which  the  platntifF  resided  in  a  coun- 
ty other  than  the  home  county  of  tbe  corpo- 
ration, and  In  case  attachment  of  property 
could  be  had.  It  cannot  be  doubted,  we 
think,  that  this  was  Intended  to  extend,  rath< 
er  than  to  restrict,  remedies  against  sodi  cat- 
poratlons.  Prior  to  the  amwdment  of  1887, 
section  8137  contained  the  same  prorlslonB  as 
to  the  commencement  of  suits  against  corpo- 
rations, excepting  the  proviso  relating  to  at- 
ta(^ment8.  Section  79Sft  provided  as  fol- 
lows: "Any  creditor  shall  be  entitled  to  pro- 
ceed by  attachment  against  his  debtor  In  the 
circuit  court  of  the  county  In  which  the  cred- 
itor or  debtor  (or,  In  case  of  Joint  debtors, 
either  of  them)  shall  reside.  If  the  debtor 
have  property  subject  to  attadunMit  In  such 
county,"  etc.  Section  7967  proTtdes  for  an 
affidavit  wbidi  shall  set  out  the  cause  for  Is- 
suing the  attachment,  and,  among  oth^ 
prescribes  that  one  sufficient  cause  shall  be 
that  the  defendant  Is  a  foreign  corporation. 
This  reference  to  foreign  corporations  does 
not  exdude  the  remedy  against  domestic  cor- 
poratlona.  The  true  construction,  we  think. 
Is  that  while,  as  against  foreign  corporations, 
that  fact  alone  Is  sufficient  to  auUioiIze  the 
writ,  In  a  suit  against  a  domestic  corporation 
some  other  ground  tn  the  statute  specified 
shall  be  set  out  Certainly,  a  domestic  corpo- 
ration may  be  a  debtor,  and  such  eorporatlott 
may,  acting  in  the  only  manner  that  corpora- 
tions may  act,— by  its  agents,— fraudulently 
transfer  Its  property.  The  terms  of  the  gen- 
eral statute  are  broad  enous^  therefore,  to 
Include  domestic  corporations;  and  such,  we 
are  convinced,  has  been  the  Interpretation 
placed  upon  this  statute  at  the  circuit  for 
many  years.  The  provision  of  section  8137 
for  attachment  in  counties  other  thnn  the 
home  office  of  the  corporation  is  an  enlarge- 
ment of  the  remedy,  and  does  not  operate  to 
repeal,  by  implication,  section  7^8.  It  fol- 
lows ttiat  the  Judgment  must  be  revised, 
and  a  new  trial  had. 

GRANT, did  not  ait  Olie  otiur  Justloes 
concurred. 
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BBBSD  T.  BOND  et  aL 
(Suimmt  Court  of  Michigan.  Jane  16,  1893.) 

POBBCLOSOItB  or  MORTOAOB— DBPEXSBS— FraOOO- 
LRMT  AMIOTiMBXT  —  CoSSTKUCTIOS  OF  DbBD  — 

Oftiox  to  Rbpukchabs. 

1.  The  fact  that  the  conrideratioQ  for  the 
aBSlgnment  of  a  mortage  was  a  gtminK  Aeht 
owed  the  assignee  by  the  assignor  is  no  deieDse 
to  an  action  bj  the  assignee  against  the  mort- 
gavor  for  the  loredosure  of  the  mortgage. 

2.  Though  a  conveyance  of  land  contained 
a  clause  providing  that  the  grantee  was  to  re- 
conrey  the  land  to  the  grantor  upon  recdvlng 
a  cer&in  sum  within  a  specified  time,  such  fact 
will  not  affect  the  conatrnctioQ  of  the  instru- 
ment as  a  deed  with  an  option  to  repurchase, 
it  appearing  that  repurchase  was  optional  with 
the  grantor,  and  that  the  conveyance  was  made 
and  accepted  in  payment  of  an  existing  debt. 

Appeal  ftom  drcidt  court,  Ontonagon  coun- 
ty, in  (dianceiy;  Jolm  W.  Stone,  Judga 

Action  1^  diaries  Beed  agabiat  Clara  A. 
Bond  and  otliera  to  foreclose  a  mortgage. 
From  a  decree  for  plaintiff,  defendants  ap- 
peuL  Affirmed. 

J.  B.  Bauch,  for  appeUants.  T.  L.  Chad- 
bourne,  (Chadbonme  ft  Beee,  of  couns^  for 

appelleeu 

MONTGOMERT,  J.  The  bill  In  this  case 
wus  filed  to  foreclose  a  mortgage  on  the  un- 
divided one-fourth  of  certain  lands  In  the 
county  of  Ontonagon,  given  on  the  Ist  day 
of  November,  1872,  by  George  W.  Knowltou 
to  one  James  O'Brien,  which  mortgage  was 
as^gned  to  complainant  In  December,  1873. 
The  d^ense  is:  First,  that  the  ,assi^ment 
from  O'Brien  to  complainant  was  made  in 
payment  of  a  gaming  debt;  second,  that  at 
the  time  ot  the  <aecutl<m  of  the  mortgage  by 
Knowltcm  bis  interest  in  tbe  proper^  was 
that  of  a  mortgagee  only,  and  that,  thcrpfore. 
the  mortgage  by  Knowlton  was,  in  effect,  a 
mortgage  of  a  mortgage.  Tliis  detmnlned,  it 
to  claimed  that  the  statute  at  limitations  has 
run  against  tlie  Knowlton  deed  conridered  as 
a  mortgage,  and  hence  that  the  complainant 
is  not  dntltled  to  r^ef;  and  defendant  asks 
for  affirmatiTe  rdU^  and  tiiat  die  davA  np- 
oa  her  title  be  removed. 

1.  The  gaming  contract  Is  fully  executed, 
and  where  fhls  te  so  the  court  will  usually 
leave  tiie  parties  where  it  finds  them.  What- 
ever remedy  the  assignor  may  have  does  not 
cracwn  the  defendants.  They  are  fnl^  pro- 
tected Iqr  the  assignment  to  the  complainant. 
Bogg  T.  Jerome,  7  Mich.  146. 

2.  A  question  of  greater  dlfflcnlty  Is  that  of 
whether  ttie  instrument  under  which  Knowl- 
toa  derived  his  tlUe  to  to  be  treated  as  an 
absolute  conveyance  with  an  option  to  re- 
puTcSiase,  or,  in  legal  effect,  a  mortgage. 
The  Instrnmait,  In  Its  materlid  parts,  to  as 
ftdlows:  *'Thto  Indeitnre,  made  the  7th  day 
of  JoDSh  in  the  year  1858,  between  William 
A.  Pratt,  of  the  dty,  connty.  and  state  of 
New  Twk,  party  of  the  first  part,  and 
Oeorge  W.  Knowlton,  of  ^e  same  place,  par- 
ty of  fte  aeeond  put,  witneeseth  that  the 


said  party  of  the  first  part,  for  and  In  oon- 
Blderatlon  of  the  sum  of  $2,738,  lawful  mon- 
ey of  the  United  States  of  America,  to  him 
In  hand  paid  by  the  said  party  of  the  second 
part,  at  or  before  the  enaealtng  and  delivery 
of  these  presents,  the  receipt  whereof  la 
hereby  acknowledged,  hath  granted,  bar- 
gained, sold,  aliened,  remised,  released,  con- 
veyed, and  confirmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  alien,  remise,  re- 
lease, convey,  and  confirm,  unto  the  said 
par^  of  the  second  part,  and  to  his  heirs 
and  assigns,  forever,  all  his  right,  title,  and 
interest  In  and  to  all  the  undivided  one- 
fourth  part  of  those  certain  lands  and  prem- 
ises situate  in  the  state  of  Michigan."  Hero 
follows  a  full  description,  and  the  hnbeudam 
clause,  as  follows:   "To  have  and  to  hold, 
all  and  singular,  the  above  mentioned  and 
descrit>ed  premises,  and  every  part  and  par> 
eel  thereof,  with  the  appurtenances,  unto  the 
said  party  of  the  second  port,  his  heirs  and 
assigns,  forever."  This  to  followed  with  fhe 
covenaDts  of  warranty,  concluding:  "And 
that  the  said  party  of  the  second  part,  hto 
heirs  and  as^gns,  shall  and  may  at  aU  times 
hereafter  peaceably  hold,  us^  and  possess 
and  enjoy  the  same  without  any  let,  suit, 
trouble,  or  disturbance  of  said' party  ot  the 
first  part,  hto  hdrs  or  osdgns,  or  any  oQier 
person   lawfully  claiming  or  to  dalm  the 
same,  except  under  and  in  pursuance  of  the 
agreements  for  the  repurchase  of  the  sam^ 
hereinafter  contained."  Tlie  agreement  con- 
tains this  further  provision:  "Whereas,  thto 
conveyance  Is  mode  by  the  said  Pratt  to 
said  Knowlton  on  account  of  said  Pratt's  In- 
debtedness to  said  Knowlton,  and  no  searches 
against  the  property  above  described  have 
yet  been  made  by  said  Knowlton  as  to  the 
title  or  the  Incumbrance  thereon,  it  to  there- 
fore further  hereby  agreed  that  sold  Knowl- 
ton have  Ox  weeks  tiom  the  date'  hereof  to 
make  such  searcheB.  and  that,  if  no  deed, 
mortgage,  attachment,  or  execution  against 
said  Pratt,  or  incumbrance  ot  any  kind,  ex- 
tots,  or  to  to  be  found  ttier^  the  above  con- 
veyance shall  be  in  full  of  aU  daims,  de- 
mands, and  causes  of  action  of  every  kind 
whatever  between  the  parties  hereto*  except 
the  agreement  fOr  the  said  Pmtfs  rl^t  to 
repurchase  said  property  within  fourteen 
montlis  from  May  9,  18&9,  hereinafter  men- 
tioned. *  *  *  On  the  payment  of  the  price 
of  $2,738,  and  interest  from  May  9,  1859,  to 
the  time  ot  reconveyano^  at  seven  per  cent, 
per  annum,  and  ail  taxes  and  neceasaiy  char^ 
ges  on  said  proper^  incnrred  and  paid  tbr 
by  said  Knowlton,  said  Knowlton  agrees  to 
seU  and  convey  to  said  Pratt,  hto  fadrs, 
executora,  admlntotrators,  and  assigns,  at 
any  time  wtttiin  fourteoi  montlis  ftom  May 
9,  1859,  oil  hto  equitable  or  legal  clalin  and 
Interest  in  said  property,  Vlth  ttie  same  Utle 
as  he  obtained  by  thto  deed,  and  with  all  ^ 
title  which  he  may  be  oitltled  to  obtain  by 
virtue  of  thto  agreement,  free  from  Incum- 
brances on  said  property  by  him  made  or 
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suflTered,  and  to  glre  a  deed  thereof  witb 
corenants  against  the  acts  of  sold  Kuowlton; 
and  said  Pratt  or  his  said  representatives 
hare  the  right  to  repurchase  said  property 
on  those  terms  withhi  that  time,  hut  not  oth- 
erwise." There  are  no  extraneons  or  attend- 
ant facta  which  throw  light  on  the  intention 
of  the  parties.  It  appears  that  the  grantor 
and  Knowlton  had  been  in  Utigatlon,  be- 
fore the  making  of  this  deed,  and  had  agreed 
upon  a  settlement  at  the  sum  vtateA  In  the 
deed  as  the  consideration.  Neither  party 
WAS  at  the  time  In  possession,  so  that  there 
is  no  Inference  to  be  drawn  from  a  idmnge 
in  possession,  or,  on  the  other  band,  from  a 
continuance  in  possesslwi. 

As  to  ffhother  on  tautmmeat  In  the  form 
of  a  conveyance,  with  an  ^;reement  back 
to  resell,  is  to  be  deemed  a  mortgage,  is 
often  a  qneation  difficult  of  solution,  and  is 
frequently  made  to  depend  upon  the  peculiar 
circumstances  of  the  case.  It  Is  usual  that 
tn  the  instrument  Itself,  or  In  the  att«idaTt» 
drcnmstances,  facts  which  dearly  indicate 
the  intention  of  the  parties  appear,  and 
when  this  Is  «o  the  court  will  carry  such 
mtention  into  effect  Where  this  is  done 
1^  dedarlng  a  deed  and  agreement  to  re- 
convey  a  mortgsge.  It  has  most  usually  been 
fat  recognition  of  the  right  of  the  parties  to 
contract  as  they  saw  fit,  unless  there  la 
some  additional  principle  of  equity  to  '  on- 
trol  the  decision,— as,  for  Instance,  the  prfn- 
dple,  "once  a  mortgage,  always  a  mortgage;" 
bat  where  the  question  Is  to  be  determined 
np<m  the  naked  agreement,  the  question, 
as  fu  all  cases  Involving  a  oonstraction  of 
an  agreement  In  writing.  Is,  what  Is  the 
engagement  on  either  hand?  What  did  the 
parties  Intend  by  their  agreement?  In  the 
present  case  the  deed  was  given  for  a  pres- 
mt  consideration,  and,  as  the  grantee  had 
not  then  examined  the  title.  It  was  declared 
that,  if  the  tiUe  was  found  satisfactory,  "the 
above  conveyance  shall  be  In  full  of  all 
claims,  demands,  and  causes  of  action  of 
every  kind  wbatever  between  the  parties, 
except  the  agreement  to  repurchase."  By  a 
subsequent  clause  Pratt  Is  given  the  right 
to  repurchase  within  14  months,  and  Knowl- 
ton agrees  to  sell  vrithln  that  time  at  the 
consideration  price  and  Interest 

Two  things  are  apparent:  (1)  That  the 
Intention  was  that  the  debt  from  Pratt  to 
Knowlton  should  be  extinguished  by  the 
conveyance;  (2)  that  It  was  optional  with 
Pratt  whether  he  purchased  or  not  and 
hence  that  no  new  debt  was  created  from 
Pratt  to  Knowlton.  In  Jones,  Mortg.,  at  section 
264,  It  is  said:  "The  rights  of  the  parties  to 
the  conveyance  must  be  redprocaL  If  the 
transaction  be  In  the  nature  of  a  mortgage, 
80  that  the  grantor  may  insist  upon  a  recon^ 
veyance,  the  grantee  at  the  same  time  may 
insist  upon  repayment;  but  If  It  be  a  con- 
ditional sale,  so  that  the  grantor  need  not 
repurchase,  except  at  his  option,  the  grantee 
cannot  Insist  upon  repayment"  And  at  sec- 


tion 265  it  Is  said:  *^  an  absolnte  conrey- 
ance  be  made  and  accepted  In  payment 
of  an  existing  debt  and  not  merely  as  securi- 
ty for  it  an  agreemoit  by  the  grantee  to 
reconvey  the  land  to  the  grantor  upon  re- 
ceiving a  certain  sum  within  a  specified 
time  does  not  crrate  a  mortgage,  but  a  con- 
ditional sale,  and  the  grantee  holds  the 
premises  snbject  only  to  the  right  of  the 
grantor  to  demand  a  reconveyance  according 
to  the  terms  of  the  agreement  A  debt, 
either  pre-existing  or  created  at  the  time,  Is 
an  essential  requisite  of  a  mortgage.  Where 
there  Is  no  debt  and  no  loan  It  is  impossible 
to  say  that  an  agreement  to  resell  will 
change  an  absolute  deed  Into  a  mortgage. 
The  debt  may  not  be  evidenced  by  any 
bond  or  note,  or  covenant  to  pay  It;  so  that 
the  facts  and  circumstances  of  the  trans- 
action must  be  inquired  Into  in  order  to 
ascertain  whether  the  consideration  of  the 
deed  was  really  a  debt  or  a  loan.  If  not 
one  or  the  other,  the  deed  can  hardly  be  a 
mortgage."  This  text  Is  supported  by  abun- 
dant authority,  and  is  In  line  with  the  de- 
cisions of  our  own  state.  See  Swetiand  v. 
Swetiand.  3  Mich.  428;  OomeU  v.  Hall.  22 
Mich.  377.  It  was  said  in  JefTery  v.  Harsh. 
58  Mich.  267.  25  N.  W.  Rep.  176,  27  N.  W. 
R^.  7:  "It  is  now  settled,  as  w^  as  any 
prlndple  of  law  can  be.  that  an  absolute 
deed,  with  a  bond  or  separate  defeasance  or 
agreement  executed  at  the  same  time,  to 
reconvey  the  estate  upon  paymrait  of  a  cer» 
tain  sum  of  money,  constitute  a  mortgage. 
If  the  instruments  are  of  the  same  date,  or 
are  executed  and  delivered  at  the  snmf 
time,  and  as  one  transaction;  and  when 
this  Is  the  case  It  Is  a  conclusion  of  law 
that  they  constitute  a  legal  mortgage."  ThI* 
case  is  cited  with  approval  in  Clark  v.  Lnn- 
don,  »0  Mich.  83,  51  N.  W.  Rep.  357.  In 
each  of  the  cases  cited,  however,  there  was 
extriineous  evidence  making  the  intent  of 
the  parties  that  the  transaction  should 
amount  to  a  mortgage  apparent  If  It  be  as- 
sumed that  the  prima  facie  Intent  la  that  a 
deed  with  a  defeasance  back  amounts,  in 
effect,  to  a  mortgage,  and  that  the  engage- 
ment on  the  part  of  the  grantor  to  pay  tiie 
debt  will  be  Implied,  it  still  does  not  follow 
that  in  the  present  case  this  interest  should 
be  held  to  be  a  mortgnge;  for  the  question  of 
whether  there  ^onld  be  an  Indebtedness 
is  not  left  to  inference,  but  Is  determined  by 
the  Instrument  itself,  which  provides  In  plain 
language  that  the  Indebtedness  should  be  dis- 
charged upon  acceptance  of  the  deed,  and 
that  the  repurchase  should  be  optional  vAth 
the  grantor.  In  Swetiand  v.  Swetiand,  supra, 
the  com!  say.  In  dlscusfilng  this  question: 
"If  the  debt  which  formed  the  consideration 
of  the  deed  was  extinguished  at  the  time 
by  the  express  agreement  of  the  parties,  it 
must  be  deemed  purchase  money,  and  the 
transaction  will  be  a  sale  upon  condition." 
In  Cornell  v.  Hall  it  was  said:  "Courts  do 
not  presume  to  diange  contraots  iidilch  par- 
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tlM  have  made.  WUIe  Quae  prindples  do 
not  permit  a  tramacHon  ii^ikb,  In  anb* 
staaoe,  la  a  moxtffige,  to  have  the  eflteot  of 
a  Bate,  ttKie  la  no  pilndple  or  maxim  irtdch 
forbids  the  makli«  of  a  ondltUnial  aale, 
or  which  will  allow  the  court  to  Interfere 
and  convert  one  Into  a  mortgage."  In 
Martlnd.  Conv.  366,  It  la  aald:  *'If  the  debt 
Is  extlngolshed  at  the  time  by  fbn  vcpreaa 
agreement  of  the  partlea,  then  It  most  be 
regarded  as  purchase  money,  and  the  trans* 
.■u:tlon  will  be  a  condltl<mal  sale.**  See,  also, 
Cmaway  t.  Alexander,  7  Oranch,  218;  Jones, 
Mortg.  U  260,  267.  and  cases  dted  In  note 
4;  Henley  Hotallnft  41  GaL  22.  Su<^  we 
think,  to  the  effect  oi  the  agreement  In  this 
case,  ^e  decree  will  be  affirmed,  with 
costs.  The  other  Justices  conearred. 


CLEGO  et  al.  t.  BOAHD  OP  AUDITORS  OF 
WATXE  COUNTT. 

<3upmM  Conrt  of  Michigan.  Jane  28,  1803.) 

Coavn  SrnRTiSfuts  or  Wathb  Cooktt  —  Ex- 
amixatiun  ur  BooKB  of  Oooktt  OrrioiALS. 

1.  Const  art.  10,  S  10,  confers  on  the  board 
of  county  auditors  of  Wayne  coun^  exclnslre 
authority  to  fix  the  cmnpeasation  for  servicea 
rendered  the  county,  and  adjnst  claims  against 
it.  Section  10  proTidea  for  a  lioard  of  siiper- 
viaors  in  each  county,  with  powers  as  prescribed 
by  law.  Act]889,  S8,  (aiiow.  tSt.  «518i,)KiTPS 
the  board  of  auditors  of  Wayne  county  author- 
ity to  examine  the  books  of  the  county  treas- 
urer, and  audit  the  accounts,  and  proviaes  that 
after  such  audit  it  shall  not  be  necessary  for 
the  board  of  supervisors  to  audit  them.  The 
legislature  also  conferred  by  a  general  law  on 
boards  of  superrisors  power  to  examine  county 
trasurers'  accounts,  add,  that  the  county  su- 
pervisora  of  Wayne  coonty  had  no  authority 
to  examine  the  books  of  the  board  of  county 
auditors,  nor  those  of  the  connty  treosnrer. 

2.  If  such  county  superrlsors  had  authority 
to  employ  experts  to  examine  the  books  of  the 
county  treasurer,  tb^  had  no  [Uwerto  fix  their 
compensation. 

Application  for  writ  of  mandamns  by  John 
IL  Giegg  and  William  H.  Brooke  against  the 
board  of  auditors  of  Wayne  county.  Writ 
-tlenlecL 

John  J.  Speed  and  Henry  M.  Dnffl^,  for 
r^toxa.  F,  A.  Baker,  for  respondent 

GRANT,  J.  October  14,  1892,  the  boaid  of 
srpervlsors  of  Wayne  connty  adopted  a  reso- 
lotion  appointing  a  committee  to  consider  the 
necessity  of  an  examination  by  an  expert 
Acconutant  of  the  books  and  records  of  the 
board  of  county  auditors  and  county  treas- 
urer, and  to  make  such  recommendation 
thereon  as  they  deemed  advisable.  October 
19, 1892,  the  committee  reported,  recommend- 
ing a  blemilal  examination  by  an  expert  ac- 
conntantt  who  should  report  to  the  board  of 
superrlsors  each  year.  October  20,  1892,  a 
special  committee  of  the  supervisors  was  ap- 
pointed by  the  board  for  that  purpose,  and 
'directed  to  employ  an  expert  accountant  to 
assist  them,  and  such  committee  waa  directed 
to  mak*  muSk  «zamlnatfi»  for  a  period  of 


years  as  they  should  find  expedient  and  nee- 
essaiy.  February  6,  1883.  the  relators  were 
employed  by  said  committee  as  experts,  In 
accordance  with  the  above  resolution,  and  a 
compensation  of  |2S  pw  day  was  agreed 
iq;>on,  wlOi  8  hours  to  cmstltnte  a  day's 
wortc;  ttie  term  of  andi  onployment  to  be  at 
the.  pleastne  of  tlie  cwnmlttee.  Rotors  eax- 
terod  upon  such  emplojrment,  and  continued 
therein  till  February  28,  1893,  when  they 
presented  to  ttie  respondents  a  bill  for  serv- 
ices rendered  of  9348.75,  whldi  was  certified 
by  the  committee  to  be  correct.  The  re- 
spondents refused  to  allow  the  account  and 
In  their  answer  to  the  petition  In  this  case 
alleged  three  reasons  for  stich  refusal,  viz.: 
(1)  Said  account  Is  not  a  legal  claim  against 
the  county  of  Wayne;  (2)  the  services  ren- 
dered were  not  reasonably  worth  ttae  sum 
charged;  (3)  no  moneys  had  been  raised  for 
the  paymmt  of  any  such  expense. 

The  constitution  (article  10,  $  10)  reads  as 
follows:  "The  board  of  supervisors,  or.  In 
the  county  of  Wayne,  the  board  of  county 
auditors,  shall  have  the  exclusive  power  to 
prescribe  and  fix  the  compensation  for  the 
services  rendered  for,  and  to  adjust  all 
claims  against,  their  respective  counties,  and 
the  sum  so  fixed  or  defined  shall  be  subject 
to  no  appeal."  Section  6,  art  10,  provides: 
"A  board  of  supervisors,  consisting  of  one 
from  each  organized  township,  shall  be  es- 
tablished In  each  county,  with  such  powers 
as  shaU  be  prescribed  by  law."  In  1889  the 
legtEdature  enacted  a  law  relative  to  the 
powers,  duties,  and  compensatlcm  of  the 
board  of  auditors  of  Wayne  county.  3  How. 
St.  §  518b.  Section  8  of  said  act  provides: 
"Said  board  shall  have  power,  and  they  are 
hereby  authctrlaed— Mrst  at  any  time  to 
examine  the  books  and  accounts  of  the 
county  treasurer  and  other  county  officers, 
and  they  shall,  on  demand,  be  exhibited  to 
them  by  said  officers;  and,  as  oftaa  as  they 
may  require,  the  accounts  and  vouchers  of 
the  county  treasurer  shall  be  audited  and  al- 
lowed them,  and  after  the  same  shall 
have  been  audited  by  said  board  It  shall 
not  be  requisite  that  such  accounts  and 
vouchers  be  again  audited  by  the  board  of 
supervisors."  In  Attorney  General  v.  Board 
of  Auditors,  73  Mich.  03,  40  N.  W.  Rep.  862, 
this  court  entered  into  a  full  and  careful 
review  of  the  above  clause  of  the  consti- 
tution, examining  the  debates  of  the  con- 
stitutional convention,  the  history  of  the 
legislation  prior  to  the  adoption  of  the  pres- 
ent constitution  and  snbsequent  thereto.  The 
conclusion  there  reached  was  that  "neither 
l^islation  nor  acquiescence  can  take  away 
from  the  supervisors  any  of  the  Jurisdiction 
given  them  by  the  constitution,  and  not  given 
by  that  Instrument  to  the  county  audltora 
of  Wayne."  It  was  there  also  aald:  "There 
can  be  no  doubt  that  the  ccmvention  meant 
to  exclude  any  board  but  the  supervlaora 
from  managing  the  business  given  Into  their 
charge  by  the  ocmstttutlon  In  expreas  termi^ 
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except  In  the  single  subject  of  services  and 
claims  In  Wayne  county."  But  it  must  be 
remembered  In  that  case  the  board  of  audi- 
tors were  aMuming  power  over  a  subject 
which  was  expressly  conferred  by  the  consti- 
tution (section  9,  art.  10)  upon  the  board  of 
supervisors.  In  the  present  case  the  power 
soof^t  to  be  exercised  Is  not  among  those 
expressly  enumerated  In  the  constitntlon  as 
bdonging  either  to  the  board  of  auditors  or 
to  the  board  of  supervisors.  The  power  con- 
ferred by  the  act  of  1889  upon  the  board  of 
auditors  is  very  broad,  and  the  only  conclu- 
sion from  its  terms  is  that  the  legislature 
designed  to  place  the  accounts  and  books 
of  the  county  treasurer  under  the  exclusive 
control  of  that  board.  The  last  section  of  the 
act  provides  that  "the  board  of  Bupervlsors 
shall  not  have  or  exercise  the  power  herein 
conferred  upon  said  board  of  auditors."  The 
act  of  1885  contained  a  like  provision.  The 
legislature,  under  the  constitution,  enacted 
a  general  law  defining  the  powers  and  duties 
of  the  boards  of  supervisors  of  the  several 
counties,  and  conferring  upon  them  certain 
local  administrative  and  legislative  powers. 
Among  the  powers  so  conferred  was  the  ex- 
amination of  the  accounts  of  the  county  treas- 
nrer.  Under  the  constitutional  provision  in 
regard  to  Wayne  county  the  board  of  su- 
pervisors cannot  fix  the  compensation  to  be 
paid  for  any  services  rendered  the  county. 
TU^  may  hire  the  services,  but  Hie  board  of 
auditors  must  fix  the  compensation,  and  from 
their  decision  there  is  no  appeal.  It  follows 
that,  even  if  the  board  of  supervisors  had 
the  right  to  employ  the  rotors,  they  had 
no  right  to  fix  their  services. 

The  Important  question,  however,  still  re- 
mains, whether  such  board  possesses  the 
power  to  examine  the  books  and  accounts 
of  the  county  treasurer,  and  the  books  and 
accounts  kept  by  the  board  of  auditors.  Ex- 
cept as  to  the  power  enumerated  In  the 
constitution,  the  board  of  supervisors  are 
not  vested  with  any  other  powers  or  du- 
ties than  those  conferred  upon  them  by 
statute.  There  Is  no  statute  giving  them  any 
control  over,  or  any  right  to  examine,  the 
books  kept  by  the  board  of  auditors.  As 
to  them,  therefore,  i^e  resolution  of  the 
board  of  snpenrisors  Is  clearly  void.  Under 
the  general  statute  above  cited,  defining  the 
powers  of  the  boards  of  supervlsora,  these 
boards  have  the  rl^t  to  examine  the  books 
and  accounts  of  ttie  county  treasurer.  1 
How.  St  I  47&  The  constitution  is  ^ent 
upon  this  subject,  and  therefore  such  boards 
X>ossess  only  such  power  In  this  regard  as 
Is  conferred  upon  them  by  statute.  This  act 
makes  no  exception  to  the  county  of  Wayne, 
but  it  must  be  construed  in  connection  with 
the  act  prescribing  the  duties  and  powers 
of  the  board  of  auditors  of  Wayne  county. 
Referring  to  that  act,  we  find,  as  already 
shown,  that  the  power  la  in  express  terma 
takea  away  from  the  board  of  supervisors, 
and  limited  to  the  board  of  audltonk  The 


intent  of  the  legislature  Is  dear,  and  its 
power  to  enact  the  law  undoubted.  It  fol- 
lows that  the  action  of  the  board  of  ew^ex- 
visors  Is  void,  and  the  writ  must  be  denied. 
The  other  Josticea  concurred. 


HENDRICKSON  v.  TRACY  et  aL 
(Snpreme  Oottrt  of  Minnesota.  Jane  6,  1893.) 
Ganobuito  Mobtgaoe— EviiiENCB— New  Thial— 

KeWLT-DlSOOVBHED  EVIDEKCB. 

1.  A  finding  of  the  court  upon  confllrtlng 
evldeace  Md  justified. 

2.  ApplIcatitHi  for  a  new  trial  fiw  newlv^ 
discoverea  evidence  hdd  not  well  supported ; 
the  party  having  gone  to  trial  without  seeklDg 
a  postponem«it  to  enable  him  to  ascertain  tb« 
whereabouts,  and  procnre  the  testimony,  of  a 
peFBon  known  to  be  a  materiid  witness. 

(Srllabus  1v  the  OourtJ 

Appeal  from  district  oonrl^  Ramsey  ooon- 
ty;  Egan,  Judge. 

AcUon  by  Eugene  A.  Hendrlcfeson  against 
Bridget  Tmcy  and  otliers  to  cancel  a  mort- 
gage. Defendants  had  judgment,  and,  from 
an  iHder  denying  a  new  trial,  ^ahitlfl  Kp- 
peals.  Affirmed. 

James  H.  Foote,  (John  D.  O'Brloi.  of  coun- 
sel,) for  appellant.  Joseph  Sobr*^  for  le- 
spoidenta. 

DICKINSON,  J.  In  January,  1880,  the  de- 
fendants Thomas  and  Lawrence  Tracy 
owned  two  tracts  of  land  in  the  dty  of  St. 
Paul,  one  of  which  may  be  called  the  "resi- 
dence lot,"  and  the  other  the  "business  lot." 
At  that  time,  and  on  the  same  day.  dey 
executed  to  the  defendant  Bridget  Tracy, 
who  is  their  mother,  a  mortgage  ot  the  resi- 
dence lot  to  secure  the  payment  of  the  suiu 
of  $1,500,  and  a  separate  mortga;;e  of  tlu- 
business  lot  to  secure  the  ^ther  sum 
of  $1,500.  In  July  following  they  executed 
to  the  London  &  Northwest  Amei-lcau 
Mortgage  Company,  Limited,  a  mortgage  cov- 
ering both  lots,  to  secure  the  repayment  of 
$8,500,  then  loaned  to  them  by  that  com- 
pany. The  latter  mortgage  was  ofterward-t 
foreoloeed;  this  plaintiff,  who  was  a  man- 
a^g  agent  of  the  com^ny,  being  the  pur- 
chaser. He  prosecutes  this  ricti3n  to  Bpcurf 
the  cancelation  of  the  $1,500  mortgage  qn 
the  re^ence  lot,  upon  the  ground  that  It 
was  released  by  the  mortgagee,  Bridget  Tra- 
cy, at  the  time  or  prior  to  the  cxecutl  ia  of 
the  $8,500  mortgage,  for  the  purpose,  as  Is 
claimed,  of  allowing  the  latter  mortgage  to 
have  priority,  and  with  the  agreeraent  tJiat 
her  mortgage  security  should  be  rmewed  sub- 
sequent to  the  execution  of  the  $8,500  mort- 
gage. The  Issue  of  fact  In  the  case  was  as  to 
whethn-  she  had  executed  a  formal  release 
of  her  mortgage  on  the  residenoe  lot.  The 
oourt  found  that  she  bad  not  We  are  aaked 
to  reverse  •OUs  determination  on  the  ground 
that  it  was  not  Jostlfled  by  the  evidence. 

In  view  of  all  the  evidMice  the  finding  of 
Ilia  oonrt  must  be  nutalned.  Wo  Aall  not 
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horp  set  forOi  the  evldouce  going  to  eap- 
port  the  pl^tllTs  (Hnrtaitlon,  but  only  briefly 
Indicate  the  nature  ot  that  on  the  part  of 
the  defendanti,  by  Tea«m  ot  whish  think 
that  the  finding  ot  the  eoort,  who  hrard  the 
testlnHMir  and  DonUt  beat  Judge  of  the  credi- 
bility cX  the  wltneawa,  abonld  be  accepted 
as  final.  It  is  an  admitted  fact  that,  an. 
ihe  oooadon  vhea  It  is  claimed  that  Bridget 
Tracy  executed  the  release  in  question.  She 
did  execute  another  Instmment  releasing  her 
mortgage  on  the  bu^esa  lot  It  Is  also  an 
undisputed  fact  that.  If  a  release  of  the 
mortpige  «i  the  rertdenoe  lot  was  encuted. 
It  was  a  aepomte  histmmeut  fran  the  other; 
so  that  If,  In  fact.  She  then  executed  only 
one  Instmmrat,  the  conclusion  would  be  bk- 
evltable  that  eftie  did  not  execute  the  release 
In  qoestltuL  Her  own  testimony  was  that 
Ae  did  not  execute  a  release  ot  this  m<Hrt- 
gaf^e,  and  that  She  execnted  only  one  In- 
strument, that  being  the  release  of  the  mort- 
gage on  the  business  lot,  tha  notary  publto 
who  to(A:  her  acknawledgment  thinks  there 
was  only  one  paper  execitfed.  although  he 
Is  not  positlTe.  One  Oarlou^  who  was  pres- 
ent, testifies  that  there  was  only  one.  To 
the  same  effect  and  in  porttive  terms.  Is 
the  testimony  of  three  sims  of  Bridget  two 
of  whom  were  the  mortgi^rs,  and  the  third 
of  whom  appears  to  have  subscribed  his 
mother's  name  to  the  release  which  was 
thm  execoted  ot  the  other  mortgage.  It 
must  be  admitted  that  the  testimony  of 
some  of  these  witnesses,  as  It  appears  in  the 
reocM^  is  not  besrond  critldsm,  but  the  op* 
portunlty  of  the  trial  court  to  Judge  of  their 
credibility  was  better  than  ottra  Besides, 
this  evidence  la  the  more  credible  from  the 
facts  that  Ods  business  was  transacted.  In 
behalf  of  the  comptmy  in  whose  favor  the 
release  was  made,  if  at  all,  by  buahiess 
men.  who  understood  the  Importance  of  the 
Instmment;  and,  while  the  other  release  was 
properly  taken  care  of  and  placed  on  record, 
as  we  understand,  the  one  here  In  question 
was  never  recorded,  and  the  plaintiff  was 
compelled  to  rely  upon  proof  that  after  its 
delivery  It  bad  been  lost  Besides  this,  the 
proof  does  not  c3eariy  show,  if  it  Shows  at 
all,  any  agreement  on  the  part  of  Mrs.  Tra- 
t^t  prior  to  tiie  time  when  die  racecnted 
whatever  Instmments  She  did  execute,  that 
She  would  release  these  mortgages.  It  is 
to  be  con^dered,  too,  that  the  burden  of 
proof  rested  on  the  plaintiff.  The  strongest 
circumstance  In  favor  of  the  plaintiff  is  the 
fact  that  after  tiie  giving  of  the  ¥8,600 
mortgage  (one.  at  least,  of  the  $1,500  mort- 
gages having  been  released)  there  was  exe- 
cuted and  placed  ou  record  a  mortgage  to 
.  Bridget  for  the  sum  of  $3,000,  covering  both 
lots,  and  bearing  date  the  same  as  bar  two 
former  mortgages.  Her  explanation  of  that 
Is  that  she  did  not  know  of  the  execution 
of  this  mortgage  for  that  amount  until  long 
afterwards;  and  it  appears  that  She  was  not 
present  when  It  was  prepared  or  placed  on 


record.  Our  omtcludon  is  that  ttie  evidence 
was  sulBoient  to  support  the  finding  of  tha 
court  Upon  the  point  that  the  mortgage  on 
the  residence  lot  was  void  for  uncertainty 
In  the  description  of  the  premlaea,  It  Is  mily 
necessary  to  say  that  the  action  was  evi- 
dently not  brou^t  to  avtdd  the  mortgage 
tqxm  that  ground,  miat  was  not  the  sub- 
ject of  this  litigation,  lliere  was  no  error 
In  reusing  the  motion  for  a  new  trial,  so  far 
as  It  was  based  on  the  ground  of  newly-dUh 
covered  evidence.  The  importance  of  the 
testimony  of  Wallbridge,  who  was  a  snb- 
soribbig  witness  to  the  execution  of  Oie  otlur 
rriease,  was  known  when  the  case  came  on 
for  trial;  yet  the  jiptpttif  does  not  appear 
to  have  sou^t  a  postponement  of  the  trial 
to  enable  him  to  aseertaln  the  whereabouts, 
and  to  secure  the  testimony,  of  that  person. 
This  Is  a  suffident  reason  to  support  tlie  rul- 
ing of  the  court  Order  aflbmed. 

VAMDKBBITBaH.  J.,  absent,  did  not  take 
part  In  this  decision. 


PBOirrr  v.  HAIXOWEIiL  et  at 

(Snpreme  Goort  of  Minnesota.    Jnne  12, 188S.) 

ArpSAi<— Ravisw— RiooBD— ArPomtXQ  Kscaiv- 
ta — Pkacticb. 

1.  Application  of  the  rale  that  error  can- 
not  be  alleged  upon,  nor  Irregolority  or  mlscoo- 
dnct  of  tiie  trial  coart  shown  (on  appeal)  by, 
any  statement  of  what  took  place  at  ttie  trial 
contained  In  the  finding  of  facts  or  decision 
tiled  by  the  trial  judge. 

2,  Ttie  rule  of  the  district  court  relative 
to  the  bearing  of  orders  to  show  cause  upon 
attidavits,  solely,  has  no  application  on  the 
trial  or  hearing  of  a  petition  for  the  appoint- 
ment of  a  receirer  under  the  Insolvency  laws 
of  this  state.  The  court,  apon  the  trial  or 
hearing  of  the  petition,  should  profieed  niwn 
the  merits,  receiving  such  evidence  as  may  be 
pertinent,  without  regard  to  the  mannor  In 
which  the  alleged  insolvent  has  been  txonght 
Into  court 

(Syllabns  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Ponce,  Judge. 

Action  by  Charles  N.  Prouty  against  Morris 
li.  HaUoweU,  Jr.,  and  others,  as  M.  L.  Hal- 
lowell  &  Co.,  and  othera  From  an  order 
denying  a  petition  for  the  appolntm^t  <tf  a 
receiver,  plaintiff  appeals.  Affirmed. 

O.  O.  Joslyn,  for  appellant  Gross,  Garie- 
ton  &  Cross,  for  respondents. 

COLLINS,  J.  On  the  petition  duly  signed 
and  verified  by  the  attorney  for  the  plain- 
tiff in  the  a1x^e«ntltled  action,  (which  was 
then  aw^tlng  trial,)  the  court  Issued  Its  or- 
der that  upon  said  affidavit  (petition)  defmd- 
ants  show  cause,  at  a  specified  time  and 
place,  why  a  receiver  should  not  be  appoint- 
ed under  the  provisions  of  the  insolvenG7 
laws  of  this  state.  Both  parties  filed  otber 
affidavits  bearing  upon  the  matter,  and,  after 
a  number  of  contlnuancea,  a  final  hearing 
was  had,  July  2,  1892.  The  court  thereafter 
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-Diade  and  filed  iPf'UfF  oC  fact  and  condu- 
■dons  of  taw  to  tbe  effect  that  d^eaadanta 
wwe  entitled  to  have  the  order  vacated  and 
'discharged.  It  also  vacated  and  discharged 
said  order  and  all  subsequent  proceedlnga 
Plaintiff's  counsel  appeal  directly  from  the 
■order,  and  the  record  presented  to  us  coa- 
slstB,  accordtug  to  the  certificate  of  the  cleriE 
of  the  court  bdow,  of  the  before-mentl<med 
■affldavlta,  tlte  order  to  show  cause,  and  the 
finding  or  dedsLon  of  the  court.  There  la 
fio  certificate  of  the  judge  before  whom  the 
proceedings  were  had,  and  who  passed  upon 
the  petition,  nor  has  a  case  or  a  bill  of  ex- 
ceptions been  settled,  so  far  as  we  are  In- 
formed. Treating  the  petition  as  setting 
forth  a  proper  case  for  the  appointment  of  a 
recelTer  under  the  provislonB  of  Q&l  Laws 
1889,  c.  30.  §  2,  we  are  anable  to  see  how, 
-on  the  record,  the  alleged  action  of  the  dis- 
trict Judge  In  refusing  to  take  testimonr  of- 
fered by  the  petitioner  at  the  hearing  can  be 
reviewed.  As  preliminary  to  the  findings  of 
fact,  the  judge  stated  that  the  counsel  offered 
•to  support  the  petition  with  proof,  and  ob- 
jected to  a  trial  of  the  matters  Involved  upon 
affidavits;  but  this  is  insufficient  to  bring 
the  question  before  us.  This  was  a  fact  oc- 
-currlng  at  the  trial,  not  a  matter  of  record, 
jind,  although  stated  In  the  findings  or  deci- 
sion, la  not  reviewable  on  appeal.  What  took 
place  at  the  trial  cannot  be  made  to  appear 
by  the  findings  of  tact  or  by  the  decision. 
•Osborne  v.  Williams.  39  Mhm.  352,  40  N. 
W.  Rep.  165,  and  cases  cited.  Even  If  this 
were  not  so,  the  assignments  of  error  relative 
to  the  right  of  the  petitioner  to  Introduce 
testimony  in  support  of  his  petition  could  not 
properly  be  considered  here,  because  it  no- 
where appears  that  the  court  was  called 
upon  or  made  any  ruling  whatsoever  on  the 
■offer  or  the  objection.  Again,  It  elsewhere 
appears  in  the  decidon  or  findings  that  the 
latter  were  made  upon  the  affidavits  present- 
■ed  and  read  by  the  parties,  "and  from  the 
admiaslons  then  made  In  open  court"  If, 
from  these  admissions,  the  court  was  as  fully 
Informed  of  the  facts  as  it  would  have  been 
had  oral  or  documentary  evidence  been  sub- 
mitted,—and  in  the  absence  of  any  showing 
to  the  contrary  we  cannot  presume  that  It 
was  not,— there  was  no  mistrial  of  the  mat- 
ters alleged  In  the  petition.  We  have  no 
■doubt  that  on  the  order  to  show  cause,  which 
practically  amounted  to  nothing  more  than 
a  "short  notice,"  the  court  should  have  tried 
the  case  on  its  merits,  receiving  Huch  evl- 
<lence  as  was  pertinent,  unless  waived  or 
rendered  unnecessary  by  the  acts  or  admis- 
sions of  the  parties.  The  rule  of  court  rel- 
ative to  the  hearing  of  orders  to  show  cause 
«n  affidavits,  solely,  has  no  application  in  the 
trial  or  hearing  of  a  petition  for  the  appoint- 
ment of  a  receive*  under  the  Insolvency  laws, 
no  matter  how  the  alleged  Insolvent  may  be 
brought  before  the  court  Order  affirmed. 

VA.NDBRBUUOH.  J.,  ohseat^ 


I^U^LSTROM  T.  NOBTEUSRN  PAa  R.  OO. 
(Sivreme  Goort  of  BOunesota.  Jon«  12;  188B.) 
AocmsHTs  AT  Railooad  Okossihqs  —  What  is  a 

CkOSSIRO—SvI  DBNOB. 

1.  The  rule  laid  down  in  Kefiy  t.  RaUway 
Co.,  9  N.  W.  Rep.  688.  28  Mtam.  98,  that 
where  a  road  is  openly  and  notoriously  used 
as  a  highway  by  the  public  and  is  recognized 
by  a  railway  company  as  such,  by  permitting 
the  public  to  cross  the  track,  and  by  assum- 
ing to  maintain  a  croasing  at  that  point,  it  is 
immaterial  that  the  road  has  not  been  legally 
laid  out  or  established,  followed  and  applied 
to  the  facts  in  this  case. 

2.  In  civil  actions  it  Is  sufficient  if  the  evi- 
dence, oD  the  whole,  agrees  with  and  suppons 
the  hypotheds  whloi  It  is  adduced  to  prove, 
and  it  IB  the  duty  of  the  juir  to  decide  accord- 
ing to  the  reasonahle  probalunty  of  Uie  truth. 

(SrUabus  by  the  Ooort) 

Appeal  from  district  court.  Clay  county; 
Mills,  Judge. 

Action  by  Ingri  LUlstrom  administratrix  of 
the  estate  of  Peter  Idllstnntt.  deceased, 
against  the  Northern  Pactflc  Railroad  Com- 
pany, to  recover  for  the  wrongfol  kUUng  of 
decedent  Plalntlfl  bad  judgment,  and  de- 
fendant appeala  Affirmed. 

J.  H.  Mitchell,  Jr.,  and  TUden  R.  Selmes, 
for  appellant  W.  B.  Douglas  and  Davis. 
Kellogg  &  Sevexanoe,  tor  respondent. 

COLLINS,  J.  The  plalntifTs  Intestate,  her 
husband  In  his  lifetime,  came  to  his  death 
through  the  negligenoe  of  defendant  railway 
company,  it  Is  claimed,  and  In  this  action, 
which  was  brought  to  recover  for  the  alleged 
wrongful  killing,  plalntlfl  had  a  v^illct  The 
facts  as  established  on  the  trial  were  that 
when  living,  the  deceased  resided  with  bis 
family  on  a  farm  In  a  prairie  country  about 
one  mile  east  of  defendant's  line  of  railway. 
On  the  morning  of  February  18,  1890,  LUl- 
strom. the  intestate,  left  h<Mne  with  a  piir  of 
horses  attached  to  bob  sleighs  to  go  several 
miles  northwesterly  for  a  load  of  wood,  to 
obtain  wdiloh  he  had  to  cross  to  the  west  side 
of  said  line  of  railway.  Leading  in  the  direc- 
tion he  had  to  go  was  a  generally  traveled 
wagon  road,  which  crossed  the  railway  about 
five  miles  from  his  resldenoe.  This  road,  at 
least  where  It  crossed  the  track,  was  not  a 
regularly  laid  out  hii^way,  but  It  Incluumg 
the  crossing,  had  been  used  by  the  public  for 
several  years.  Immediately  after  the  rallwaj 
was  constructed,  SMue  five  years  before  the 
accident  In  question,  two  farmers  residing  in 
the  vicinl^  had  prepared  the  crossing  by  dig- 
ging the  approaches,  and  by  placing  plnnMnx 
luslde  and  outside  the  rails.  The  defendant's 
section  men  took  charge-  of  the  crosalng  at 
once,  repaired  the  planking,  replaced  the 
same  as  needed,  and  otherwise  kept  the  same 
in  proper  condition  for  travel,  as  fully  as  if  It 
had  been  a  legally  laid  out  or  established 
highway.  The  evidence  was  abtmdant  upon 
this  point  and  also  that  the  traveling  public 
had  very  gen^vlly  crossed  the  railway  at 
this  point  while  it  bad  been  malntatiied,  pre- 

Digitized  by  Google 


Iflnn.) 


LILLSTBOH  «.  KOBTHEBN  PAG.  B.  Oa 


fertiuff  it  to  ollker  croBstnxB  on  elttiw  ride. 
The  plankfnx  between  the  rails  before  men- 
tioned bad  been  kept  in  place  oontlnnonsly 
from  tbe  time  it  woe  first  put  In  until  about 
one  montli  prior  to  tbe  day  on  which  liU- 
Btrom  received  his  injuries,  and  was  then  re- 
moved 1^  defendant's  section  men  to  prevent 
tbe  accunmlatlOD  of  snow  at  that  point,  and 
thus  facilitate  tiie  operation  <tf  the  railway. 
Xo  sign  waa  put  np,  or  barriers  erected,  to 
notl^  the  travelw  of  this  removaL  On  the 
trial  it  was  shown  that,  tn  his  lifetime.  Ull. 
Strom  had  used  this  crossing;  and  when  it 
was  In  good  repair.  It  appeared  that  he 
crossed  at  another  plaoe  when  going  for  the 
wood,  and  it  was  not  shown  that  he  had  heea 
at  this  crossing  at  an  after  the  planks  were 
talcen  up,  until  he  was  injured.  The  lOth  of 
February  was  a  stormy  day.  About  4  P.  M. 
a  nelgtabw  discovered  UUstnxn  lying  upon 
the  ground,  then  covered  with  snow,  at  this 
crossing.  His  horses,  attached  to  the  bob 
sleigiu  with  one  trace  only,  stood  on  the  west 
side  of  tbe  rails.  One  singletree  waa  broken. 
Upon  the  alel^Iis  was  a  heavy  load  of  wood. 
Be  had  evldeatly  approached  the  place  along 
the  road  from  the  west,  (the  railway  running 
north  and  south,)  for  the  rear  bob  stood  west 
of  the  rails  in  tbe  traveled  track,  while  the 
(brward  bob  stood  loigthwise  and  upon  the 
rails,  faced  to  tbe  south.  Lillstrom  lay  across 
the  rails  in  tnat  at  tbe  fnrwaid.  bob.  He 
was  oonsdooB,  and  said  that  he  bad  broken 
Us  neck.  His  injuries  were  Bu<di  as  to  cause 
Ub  death  the  fbDowlng  day. 

1.  It  is  omtended  1^  defoidant  company 
that  because  the  crosedng  In  question  was  not 
upon  a  piMlo  highway,  regularly  laid  out  or 
estabUsbed,  it  owed  no  duty  to  the  pnbUo  to 
keep  it  In  repair,  and  tiierefore  was  not 
guilty  of  negUfi^oe  when  ranoving  tbe  plank- 
big  from  between  the  rails.  As  hereinbefore 
stated,  the  evidence  was  plenary  that  the 
crossing  was  openly  and  notoriously  used  as 
such  the  pnbUo.  and  that  d^endant  had 
recognised  It  as  sndi  by  permitting  the  puUio 
to  use  It  It  had  assumed  to  iMintniw  a 
crossing  at  that  point  for  years,  and  all 
the  time  had  encouraged  its  use  by  keeping 
It  In  repair.  It  owed  tbe  du^  of  reasonaMe 
care  to  tiiose  nshig  the  crossing,  and  was 
bound  to  exercise  precisdy  the  same  precau- 
.tlrais  to  keep  it  in  r^lr  as  fit  it  was  In  fact 
opon  a  legally  laid  oat  or  established  high- 
way. Kelly  V.  Ballway  Co.,  28  Minn.  98,  9 
N.  W.  R^.  088.  To  tbe  same  elfeot  are  tbe 
cases  of  Bwen  v.  Railway  Oa,  88  Wis.  634; 
Barry  v.  Railway  Co.,  92  N.  T.  289;  Murphy 
V.  Hallway  Co.,  138  Mass.  121;  and  Taylor 

Railway  Oo..  IIS  Pa.  St  162,  8  AXL  Rep. 
-43.  TbB  question  of  defradant's  neKlij^ience 
-was  prop«Iy  one  tm  the  Jury  to  pass  upon. 

2.  It  Is  further  contended  by  defendant 
4XNnpany,  even  if  its  negligence  be  estab- 
lished, that  there  was  no  testimony  tending 
to  comieot  the  accident  which  Iwfdl  UUstrom 
with  such  nei^lgenoe;  In  other  words,  that  it 
was  not  shown  that  the  ranoval  of  the 
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planks  wtM  tbe  cause  of  his  deat^L  We  have 
stated  tbe  otroomstances  under  which  he  was 
found,  and  undoubtedly  the  jurora  came  to 
the  concluslou  that  they  were  warranted  in 
believing  that,  while  LUlstrom  was  attempt- 
ing to  cross  defendant's  track  at  the  crossing 
with  a  heavy  load  of  wood  upon  his  bob 
Blelgbs,  the  runnera  of  either  the  forward  or 
the  rear  bob,  or  both  togettier,  struck  the 
rails,  which  projected  a  tew  inches  above  the 
snow,  wltii  such  violence  as  to  suddenly  stop 
the  horses,  cause  one  tibagiettee  to  break, 
three  out  of  the  four  traces  to  become  de- 
tached, and  to  throw  the  forward  bob  at 
right  angles  with  the  one  in  the  rear,  all  con- 
curring to  precipitate  Lillstrom,  who,  as  driv- 
er of  the  hoxses,  would  naturally  sit  upon  the 
t<^  of  the  load  of  wood,  with  great  force  to 
the  ground,  across  die  rails,  and  In  front  of 
his  slei^iB,  where  he  was  fonnd,  so  injured 
that  he  died  the  next  day.  The  fftcts  as  re- 
lated upon  the  trial  fully  justified  the  jury  In 
believing  that  the  accident  happened  in  this 
way,  and  tiiat  the  removal  of  the  planking 
was  the  primary  cause  of  the  Injuries.  It 
was  not  necessary  for  plaJutUT  to  show  by  an 
eyewitness  exactly  how  these  Injuries  were 
received,  and  that  Is  really  what  was  de- 
manded by  defendant's  counsel  on  the  argu- 
ment here.  It  is  not  necessary  in  any  action, 
dvll  or  criminal,  that  the  material  fiicts 
should  be  established  by  direct  evidence.  In 
civU  cases  it  is  sufficient  If  the  evidence,  on 
the  wh<de,  agrees  with  and  supports  the  hy- 
pothesis which  It  is  adduced  to  prove,  and  it 
is  the  duty  of  the  jury  to  dedde  according  to 
the  reasonaUe  probability  of  the  truth.  1 
GraeoL  Bv.  (15th  Ed.)  |  ISa.  There  was  no 
direct  evidence  as  to  tbe  exact  manner  In 
which  Mr.  lilUstrmn  waa  fatally  Injured,  but 
there  were  clrcumatances  In  evidence  from 
which  it  may  be  justly  and  fairly  inferred 
that,  when  the  nmnera  of  his  sletghft  struck 
the  projecting  rails,  the  shook  was  smdi  as 
to  throw  him  upon  and  across  the  rails  with 
great  force  and  violence.  If  such  be  the  fair 
and  Just  Inference  to  be  deduced  from  the  ev- 
idence, it  was  sufficient  Ballway  Co.  v.  Col- 
llngwood,  71  Ind.  476;  Ballway  Co.  v.  Thtsn- 
aa,  84  Ind.  197;  Hays  v.  Gallagher.  72  Pa. 
St  136.  The  case  of  Orth  v.  Railway  Co..  47 
Mtam.  884,  DO  N.  W.  Rep.  363.  dted  by  coun- 
sel for  appellant  was  altogether  different 
from  that  at  bar. 

3.  ^Is  brings  us  to  a  consideration  of  the 
clabu  of  ajitp^nt's  counsel  that  KOalntlff 
cannot  recover  because  there  was  no  evi- 
dence produced  upon  the  trial  that  Lillstrom 
was  exercising  ordinary  care  and  cautlcHi 
when  attempting  to  cross  the  rollfl.  The  pre- 
sumption Is  that  he  was,  and  that  he  was  not 
guilty  of  ocmtrfcutory  negligence.  Bucli  Is 
the  settled  law  in  this  state,  and  tUe  cases 
cited  by  counsel  are  from  atates  In  wbicli  the 
opposite  rule  prevails.  There  -sna  nothing  In 
the  establlihed  facts  which  tended  to  Indi- 
cate that  he  failed  to  exerdse  due  care  when 
approaching  the  crossing,  of  which  he  bad 
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some  knowledge.  To  be  Bore,  the  planks  bad 
been  remored,  and  to  a  carefol,  or  perhaps 
eren  to  an  ordinary,  observer,  this  might 
hare  been  obvious.  Bat  Ullstrom  knew  that 
the  croBdng  had  been  kept  In  good  condIti<». 
and  to  some  extent  was  warranted  In  relylne: 
upon  this  knowledge.  It  was  a  stormjr  day  In 
winter,  with  snow  upon  the  ground  which 
had  drifted  In,  ftma  rendering  the  projecthig 
rails  and  the  absence  of  the  planking  leas  no- 
ticeable than  would  hare  been  tba  case  under 
other  drcmnstances.  Again,  it  was  a  railway 
croadng  where  the  danger  to  be  appreboided 
was  from  approaching  trains,  and  where  a 
trarder  who  knew  of  the  previously  good 
condition  of  the  way  wonld  naturally  be  pay- 
ing more  attention  to  the  right  and  left  along 
the  trade  than  be  would  to  tiie  road  over 
which  he  was  traveling.  But  even  had  UIl- 
Btrom  known  of  ttie  defective  condltiwi  'of  the 
crossing  before  he  came  to  it;  or  nad  he  then 
observed  it,  oontrSratory  negUgenoe  could  not 
conclusively  or  necessarily  be  attributed  to 
him.  This  would  depend  upon  circumstances. 
It  was  not  made  to  appear  that  the  crossing 
was  in  BO  dangerous  a  ocmdltlon  but  that  a 
man  of  ordinary  pmdenoe  mi^t  have  reason- 
ably supposed  that,  with  the  snow  inrUally 
fllUng  the  space  between  the  rails,  and  in  the 
exercise  of  ordinary  care^  he  could  drive  over 
hi  safety.  NIcbolB  v.  City  of  lOnneapoUs, 
33  AUnn.  430,  23  N.  W.  Rep.  868. 

4.  We  have  examined  eadli  ot  the  ssdgn- 
ments  of  error  not  covered  by  the  foregtring, 
and  there  are  none  which  need  special  atten- 
tion. Order  affinned. 

VAIIDERBUBGH,  J.,  did  not  parttdpate. 


WILSON  V.  NORTHWESTBRN  UUT.  ACa 
ASS'N. 

(Snprenw  Oonrt  of  Minnesota.  Jnne  12, 1808.) 

AooiDBNT  Insurance— Action  bt  Admhtistkator 
AFTSB  Pkoofb  or  Ubath  bt  Anothbu— Condi- 
tions AB  TO  Oc^cnPATlON  —  VOLL'NTAST  BXPO- 
BUU  TO  DaKOBH — KVIDENCB. 

1.  Where  an  administrator,  with  the  im- 

plled  coDseut  of  an  accident  iodemnity  asaocia- 
tioD,  adopts  and  reliea  upon  ttie  act  of  a  tiiird 
party,  who  bas  filed  with  snch  associatioa  proof 
of  a  claim  growinK  out  of  tbe  accidental  killlnfr 
of  snch  administrator's  intestate,  a  member  of 
the  association,  the  latter  will  not  be  allowed 
to  defeat  a  recoverr  upon  the  ground  that  it 
was  incumbent  on  the  adminiatralor  to  file  the 
proof  himself,  or  that  he  could  not,  with  its 
implied  consent,  adopt  as  Us  own  tiuit  filed  by 
such  third  party. 

2.  Where  a  certahi  alleged  trade  or  occupa- 
tion Is  not  mentioned  nt  all  in  a  manual  of  clas- 
riflcation  prepared  and  adopted  br  such  an  as- 
sociation. It  is  not  classed  as  nonfnsurable. 

3.  Where  ao  accident  happens,  and  inju- 
ries result  to  a  member  of  Buca  an  aaaodatlon. 
the  certificate  being  in  the  form  of  tliat  held 
by  plaintiff's  intestate,  a  recovery  cannot  be 
defeated  on  the  ground  of  a  Tolnntnry  exposure 
to  a  danger  contemplated  by  the  parties.  Nor 
Is  it  a  good  defense  that  tbe  accident  was 
caused  hy  the  mere  car^essness  or  negligence 
*f  the  assured. 


4.  HeU,  apon  die  evidence  produced  upon 
the  trial,  that  tbe  Jury  was  warranted  In  find- 
tag  that  the  work  in  which  the  assured  was 
engaged  when  fatally  Injured  was  part  of  the 
trade  or  oeenpation  of  a  brick  mason. 
(Syllabus  by  the  Oiurt) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Smith,  Judge. 

Action  by  James  0.  Wilson,  administrator 
of  the  estate  of  Snorrl  Benson,  deceased, 
against  tb<t  Northwestern  Mutual  Accident 
Association,  on  a  certificate  of  insurance. 
Plaintiff  had  Judgment,  and  defendant  ap- 
peals. Affirmed. 

James  O.  Place,  fior  appdlant  Steele  St 
Rees  and  W.  A.  Kerr,  for  respondent 

COLLINS.  J.  PlaintUTs  intestatei,  Ben- 
son, whose  occupation  was  therein  stated 
as  that  of  a  brick  mason,  held  a  eertlflcate 
of  membnsliip  in  defendant  taidenuill7  asso- 
daUon,  what  he  accidentally  received  inju- 
ries wlddi  caused  his  death  soon  aftwwards. 
This  cerUflcate  contained  sevwal  conditions, 
-Hme  bdng  that,  if  Benson  ahonid  be  tai- 
Jured  when  engaged  In  an  occupation  classed 
as  not  insurable  by  the  association,  nothing 
should  be  paid;  and  another,  that  a  recov- 
ery could  not  be  bad,  nnda  the  terms  of 
the  certificate,  in  case  the  injury  received 
was  the  result  of  imnecessary  exposure  to 
danger,  tmless  in  an  effort  to  save  tnunan 
life.  Satisfactory  proof  of  a  dalm  was  re- 
quired as  a  omditlon  precedent  to  payment 
At  Ihe  time  of  the  accident  Benstm,  irtth 
other  men,  was  at  work  upcm  a  swinging 
scaffold,  engaged  in  "pointing'*  the  walls  of 
an  eight-story  brick  building,  Oia  scaffold 
bdng  suspended  from  the  roof  by  means  of 
ropes.  Betweem  the  third  and  fourth  stories 
of  tbe  building  thora  was  a  projection  stHue 
three  feet  wide,  ami  the  scaffold  bad  been 
dropped  bdow  this  projection  as  the  men 
progressed  downward  with  their  work, 
which  consisted  In  "pointing"  or  wwinjij^ig 
up  flie  Unes  of  mortar,  and  r^ladng  defect- 
ive or  broken  hti<^  In  the  walls.  Tbe  pro- 
jection carried  the  scaffold  out  too  far  from 
the  building,  and  It  had  been  brouidit  back 
to  convenient  working  distance  means 
of  small  guy  Topea,  one  at  each  end,  niuidng 
from  the  scaffold  to  windows.  One  of  the 
workmen  stepped  from  the  scaffold  into  a 
window,  and  immediately  after  one  of  these 
ropes  broke,  causing  the  scaffold  to  swing 
ont  several  feet  throwing  Baison  and  an- 
other workman  to  the  walk  below.  Fatal 
Injuries  were  received      the  former. 

1.  It  is  claimed  by  defendant  that  no  proof 
of  the  claim  was  presented  to  It  prior  to 
tbe  commencement  of  this  action  by  plain- 
tiff administrator.  It  appears  from  the  evi- 
dence that  soon  after  Benson's  death,  one 
Jones,  who  claimed  to  be  a  creditor  of  his 
estate,  procured  a  blank  form  for  proof  of 
the  claim  from  defendant  association.  This 
blank  was  filled  ont  and  verified  by  Jones, 
and  filed  with  the  secretary  of  the  aasocU- 
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tloD  by  one  of  Hie  pliUntUTs  attorneys.  No 
point  Is  made  that  the  proof  was  Insufficient 
In  form.  Boon  afterwards  plalnticr  was  ap- 
pointed administrator  of  the  estate  by  the 
proper  tribunal,  and  at  once  called  upon  the 
secretary.  In  company  with  the  attorney  be- 
fore mentioned,  a  duly-certlfled  coi^  of  the 
letters  of  adminlstratioa  being  presented. 
The  secretary  was  asked  If  the  proof  there- 
tofore served  was  sufficient  and  was  in- 
formed  that  If  farther  proof  was  required 
It  woold  be  furnished  by  the  administrator. 
He  replied  that  the  papers  then  filed  were 
sufficient,  so  far  as  he  knew,  and  that  If 
anytlUnjr  was  lacking,  or  if  farther  proof 
was  needed  by  himself  or  the  association, 
the  administrator  or  his  attorney  would  be 
notified.  It  is  conceded  that  no  other  or 
further  proof  was  demanded,  and  that  after- 
wards, prior  to  the  bringing  of  the  suit,  the 
association,  by  its  agents  and  officers,  made 
scTeral  attempts  to  settle  the  claim.  Its 
officers  knew  that  the  administrator  relied 
upon  ^fii  statement  In  respect  to  farther 
proof,  and  relied  upon,  and  had  adopted, 
the  action  of  Jones  In  respect  to  proof. 
Hie  association  never  objected  to  this,  or 
to  paying  the  claim  on  the  ground  now  ad- 
Tocated.  After  the  time  has  expired  within 
which  plaintiff,  as  administrator,  could  file 
proof  of  the  claim,  and  an  action  has  been 
commenced,  the  defendant  cannot  be  al- 
lowed to  defeat  a  recovery  on  the  ground 
that  It  was  incumbent  upon  plaintiff  him- 
self to  file  the  proof,  or  that  he  could  not, 
with  Its  Implied  consent,  adopt  the  act  of 
Jones.  It  Is  analogous  to  the  reception  and 
retoition  of  defective  proof  of  a  claim.  In 
audi  cases  good  faith  would  require  that 
the  assodation  give  notice  indicating  the  de- 
fect, and  the  ^ore  to  object  to  defective 
prooflB,  or  a  refusal  to  pay  <hi  other  grounds, 
is  regarded  as  an  acceptance  of  the  defect- 
Ire  proof^  ud  a  waiver  of  defects.  Insur- 
ance Co.  T.  Mah<ne,  66  Miss.  180;  Miller  v. 
Ensoranoe  Co..  2  E.  D.  Smith,  26S;  Insui^ 
ance  Co.  v.  Rogers/  119  IlL  474,  10  N.  B. 
Rep.  212.  Bat  appelant  calls  attention  to 
Oie  fact  that,  in  the  complaint,  fdaindfl  at 
leged  the  making  and  filing  of  proper  pnxtf 
of  tiie  dalm  1^  him,  wldcb  was  pnt  in  issue 
by  tbe  answer,  and  Uiat  no  w^ver  of  full 
perfiMinance  of  the  condition  precedoit  to 
reeoray  was  pleaded  in  the  reply.  Not 
having  pleaded  a  waiver,  pUdntiff  was  lim- 
ited to  proof  of  performance  as  alleged  in 
the  complaint.  Is  tbe  poeitton  of  apifdlanrs 
counsd,  who  dtes  Gneiin  v.  Insurance  Co., 
44  Minn.  20.  46  N.  W.  Rep.  138^  and  Hos- 
ness  T.  Insurance  Co..  {Hlnn.)  62  N.  W.  Rep. 
OBS,  ta  >nn>ort  of  his  position.  We  need 
not  consider  tbe  condition  ot  tbe  pleadings 
on  tbls  subject,  because  no  objection  was 
made  on  that  ground  to  the  reception  of 
teBUmony  relatlTe  to  the  filing  of  proof  of 
tbe  dalm  1^  Jones,  plaintiff's  subsequmt 
reliance  upon  and  adoption  thereof,  with 
tlie  Imidied  consent  of  defendant's  officers. 


the  statement  of  the  secretary  that  this 
proof  was  satl^actory,  so  far  as  he  knew, 
and  other  statements  and  acts  which  es- 
topped defendant  association  from  assert- 
ing that  satisfactory  proof  of  the  claim  li:i<l 
not  been  made.  Nor  was  the  point  miide 
when  defendant  moved  for  a  verdict  In  its 
favor  at  the  close  of  tiie  evidence.  All  ques- 
tions of  ratification,  adoption,  and  walvor 
of  proof,  other  than  that  furnished  by 
Jones,  were  evidentiy  regarded  as  proper  Is- 
sues under  the  pleadings,  and  It  Is  now  too 
late  for  counsel  to  Insist  that  they  were  not. 
He  Is  CMiclnded  by  his  course  tbe 
trial. 

2.  The  certificate  stated  that  Benson  was 
a  brick  mason  by  occupation,  as  hereinbefore 
mentioned,  and  it  was  claimed  by  appellant 
that  he  was  not  a  brick  mason,  nor  engaged 
in  the  work  of  a  mason,  when  Injured;  that 
"pointing"  up  a  wail  Is  no  part  of  a  mason's 
work,  and  that  the  occupation  of  a  "pointer" 
was  classed  by  defendant  association  as  non- 
Insurable;  so  that,  under  the  conditions  of 
the  certificate,  no  indemnity  was  to  be  paid. 
An  attempt  was  made  by  appellant  to  show, 
by  means  of  a  manual  pertaining  to  classl- 
ttcation,  tliat  the  occupation  of  a  pointer  was 
claased  as  noninsunible.  This  manual  has 
not  been  made  a  part  of  the  record  and  Its 
contents  are  unknown  to  us;  but,  from  an 
admission  of  counsel  made  upon  the  trial  in 
connection  with  this  attempt,  It  seems  that 
the  occupation  of  a  pointer  was  not  clasd- 
Qed  at  all  In  tbe  some.  With  this  admission 
It  la  apparent  that  such  occupatitm,  if  there 
be  such,  was  not  classed  as  nonlnsurable. 
In  this  connecticm  It  may  be  well  to  consider 
the  claim  of  defendant  association  that  the 
trade  or  occupation  of  a  pointer  Is  not  that 
of  a  brick  mason.  There  was  testimony  pro- 
duced in  Its  behalf,  up<ni  tbe  trial,  to  the 
effect  that  these  are  distinct  trades  or  oc- 
cupations, but  the  preponderance  ot  proof 
was  that  the  work  of  flniahing  or  pointing 
up  a  wall  la  usually  done  by  masons.  On 
small  or  common  brick  btUIdings  the  work- 
men do  this  as  they  remove  the  staging  used 
when  laying  up  the  vniUs;  commencing  at  tiie 
top,  of  course.  On  large  or  elegant  struc- 
tures, eqtedally  when  pressed  brick  are  used 
for  fbdngs,  the  staging  so  used  is  first  re- 
moved, and  fbm  a  hanging  scaffolding  Is 
swung  from  the  top,  ss  it  was  in  this  in- 
stance, and  OS  Ibe  work  proceeds  tlie  work- 
men lower  themselves  by  means  of  ropes  and 
pulleys,  exactly  as  do  painters  who  have 
occasion  to  paint  tbe  outdde  of  a  tndlding. 
Undoubtedly,  In  the  large  cities,  where  there 
is  an  abundance  of  this  special  Inamdi  of 
a  mason's  wMic,  there  are  men  who  become 
adepts  in  it,  and  are  usually  employed  in 
finishing  and  pointing  up  walls,  precisely  as 
there  are  men  who  are  engaged  in  the  wori^ 
of  shining  roofe,  or  putting  on  lath;  and 
there  are  probably  men  who  have  become 
skilled  as  pointers  or  dUnglem  or  lathers, 
who  oonld  not  be  put  down  as  bilidc  maaone 
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or  as  earpentem  Tet  at  the  same  time  the 
work  of  pointing  hi  a  part  of  a  brick  mason's 
tmde,  just  as  the  work  of  etingting  a  roof 
or  putting  on  lath  Is,  properly  Bpeaklng.  that 
of  a  carpenter.  This  was  «3iaais  established 
by  the  testimony,  and  Is  a  mat^  of  cxnnmon 
observation. 

3.  Counsel  argne  that,  even  if  pointing  up 
a  wall  Is  part  of  the  trade  of  a  brick  mason, 
Benson  imnecessatily  exposed  himself  to  dan- 
ger when  worldng  upon  a  scafft^  suspended 
as  this  waa  There  Is  nothing  of  merit  la 
this  argument.  When  he  became  a  member 
of  defendant  association,  both  parties  con- 
templated that  he  woold  be  exposed  to  the 
danger  incident  to  his  occupation.  The  as- 
■odation  was  organized  for  the  very  purpose 
of  indenmlfsdng  persons  engaged  In  trades 
OT  occupations  in  which  accidents  were  Im- 
minent, and  almost  tmaToldable,  and  Ben- 
son's object  was  to  secure  Indemnity  in  case 
of  accident  When  such  accident  happens, 
and  injuries  result,  a  recovery  cannot  be 
defeated  on  the  ground  of  voluntary  expo- 
sure to  a  danger  contemplated  1^  the  parties 
because  pertaining  to  the  business  of  the  as- 
sured. Association  v.  Jaidcson,  114  IlL  533, 
2  N.  E.  Rep.  414.  Tet  if  the  scaffold  on 
which  Benson  was  at  work  was  Insecnre  and 
unsafe,  and  he  knew  It,  he  would  be  expos- 
ing himself  to  danger  unnecessarily,  and  in 
case  of  accident  the  defoidant  would  not  be 
liable.  These  were  matters  for  the  jniy 
to  pass  upon,  under  prefer  instructions,  and 
on  this  featnre  of  the  case  the  court  charged 
as  requested  by  defendant's  counsel.  Ordi- 
narily, what  Is  due  diligence  for  personal 
cure  and  safety,  in  a  given  case,  Is  for  the 
Jury.  Stonev.  Casualty  Co.,  84  N.J.  Law,  371. 
Nor  is  it  a  good  defense,  In  an  action  of  this 
nature,  that  the  accident  was  caused  by  the 
mere  carelessness  or  negligence  of  the  as- 
sured. In  cases  where  the  foundation  of  the 
action  is  an  Injury  occasioned  by  the  negii- 
gence  of  a  def^idant,  and  the  liability  grows 
oat  of  sndi  nei^lgence,  it  is  always  a  good 
d^^ise  to  show  contributory  negligence  on 
the  part  of  the  i^ainttll;  but  here  the  lia- 
bility is  created  by  a  amtract,  one  of  the 
chief  objects  of  which  was  to  protect  the 
assnred  against  his  own  mere  carelessness 
or  u^lgence.  bunrance  Go.  t.  Martin,  82 
Md.  310. 

4b  Retentog  to  the  deCense  Interposed  by 
defendant,  that  Benson  had  dhneceasarily  ex- 
posed himself  to  dangOT,  the  learned  trial 
court  erroneously  nsed  the  words  "gross  neg- 
ligence." But  this  error  was  at  once  cor- 
rected, for  in  connection  with  this  language 
the  court  gave  the  very  full  and  daborate 
Instmctions  prepared  by  defendant's  counsel, 
as  to  what  would  constitute  on  unneees- 
sary  exposure  to  danger,  within  the  meaning 
of  the  clause  In  the  certificate.  This  In- 
stmctirai  was  lUnstrated  by,  and  referred  to, 
Hie  facts,  as  shown  on  the  trial,  and  was  en- 
larged upon  by  the  court  In  ita  own  Ian* 
goage;  and  there  could  have  been  no  mis- 


understanding on  the  part  of  the  jury  as  to 
what  would  constitute  nnneceasary  exposure 
to  danger,  under  the  certiflcate,  sufficient  to 
defeat  recovery.  No  prejndioe  resulted  from 
the  use  by  the  court  of  the  words  "gross 
ne^lgmce." 

6.  Other  assignments  of  error  need  not  be 
qwdally  dlsfnssnrt   Order  afflzined. 

TANDBRBUBGH,  J.,  to«k  no  part 


DBAN  V.  8T.  PAUL  ft  D.  R.  OO. 
(Supreme  Gonrt  of  Mhmesota.  June  18,  1893.) 
Dbkt— ABsienonra  or  Past  iNnassr— Acrjo.<c 

BT  ASSTOMn. 

1.  An  assignment  of  a  part  interest  in  a 
demand  or  obligation  may  be  made,  and  tbe 
coarts  will  recognise  and  protect  the  sqnitabls 
interest  of  the  assignee. 

2.  Bat  ft  separate  and  Independent  action 
cannot  be  maintained  by  anch  assignee,  to  re- 
cover his  share  of  the  debt,  where  the  debtor 
refuses  to  consent  to,  or  recognize,  the  assign- 
ment 

8.  An.  entire  demand  cannot  be  made  the 
saldeet  of  several  different  actions.   There  can 
be  but  ooe  salt,  in  wlUch  all  pusrais  intecested 
most  be  made  parties  plaintiff  or  defendant. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Fine  cottnty; 
Crosby,  Judge. 

Action  by  Mlchad  OL  Dean  against  the  St. 
Paul  A  Dulntli  Railroad  Oompany  on  an  or 
der  given  by  an  employe  of  d^Fendant 
Judgment,  from  which  defendant  appeals. 
Reversed. 

Lusk,  Bunn  ft  Hadley  and  J.  D.  Arm- 
strong, for  appellant.  Bohert  C  Smnden, 

for  respondent 

VANDERBURGH.  J.  One  Peterson,  who 
was  in  the  employment  of  the  defendant 
was  entitied  to  9^,  the  amount  of  his  wages 
for  Man^  1892.  On  the  1st  day  of  that 
month  he  gave  an  order  to  plaintiff,  iqwd 
tbe  defendant  directing  tbe  payment  to  him 
of  $5,  and  to  deduct  the  same  from  tbe 
amount  of  his  wages  for  March.  This  order, 
after  doe  presentation,  the  d^eadant  refused 
to  reco.'^nlze  or  pay. 

It  was  determined  In  Canty  v.  Lattemer, 
31  Minn.  242.  17  N.  W.  Rep.  385.  in  accoid- 
ance  with  the  wei^t  of  anthorlly.  that  as 
assignment  of  a  part  Interest  In  a  demand 
or  obligation  may  be  made,  and  that  the 
courts  will  recogiUze  and  protect  the  eqtdta- 
ble  interest  of  the  assignee^  But  the  court 
did  not  hold  that  as  against  the  debtor  or 
cbUgor,  a  separate  and  independent  action 
might  be  maintained  by  the  assignee,  to  re- 
cover the  amount  of  his  interest  or  that  a 
single  demand  cotild  be  spilt  ap  and  enforced 
In  that  way  by  the  assignee,  severally,  ss 
as  to  subject  the  debtor  to  sundry  dlffo^it 
actions,  where  be  has  not  consented  to  the 
assignment  No  snob  burden  can  be  imposed 
upon  the  maker  of  a  ain^e,  entire  oontraec 
He  cannot,  against  hU  oonsent,  be  compelled 
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to  deal  TTllJi  a  plnrallty  of  creditors,  and  be 
subject  to  be  harassed  by  a  multiplicity  of 
suits.  Tbe  case  of  lUsley  t.  Bank.  S3  N.  Y. 
318,  does  not  h<dd  a  different  doctrine.  Hie 
coort  tbere  Bay:  "Tbe  tend^icy  of  modem 
decisions  is  in  tbe  direction  of  more  fully 
protectUv  tbe  eqnltaUe  rights  of  assignees 
of  dioKS  in  actloD,  and  tbe  objection  tbat  to 
allow  an  assignment  of  a  part  of  an  entire 
demand  ml^t  subject  the  creditor  to  aereral 
acticHia  bas  madt  less  force  tmder  a  system 
which  requires  all  parties  In  Interest  to  be 
Joined  as  parties  to  the  action."  There  can 
be  bat  one  action  upon  a  single  d^iand. 
ahe  parties  Interested  must  J<dn  as  plaintUCs, 
or  those  not  Joined  must  be  made  defend- 
ants. In  the  action,  so  tbat  the  whole  contro- 
Tursy  may  be  determined  In  one  salt,  unless 
the  creditor  agrees  to  a  sererance^  as  by  the 
acceptance  of  an  order,  or  otherwise.  Tbe 
assignee  of  a  part  interest  cannot  be  pci^ 
mitted  to  carve  ont  of  the  entire  demand 
the  amount  of  his  dalm,  leaving  other  par- 
ties to  bring  separate  actlonB  for  tibelr  ser- 
ersil  inttfeats.  See  Field  v.  Mayor,  6  N.  T. 
188,  and  Bank  t.  BfoLooo,  73  Me.  510,  where 
the  questions  luTolved  her^n  are  fuUy  dls- 
castted.  The  ciue  of  bank  chedu  Is  dlstln- 
Kidshable,  for  manifest  reasons. 

The  Justice  returned  Uw  eWdence  In  tbe 
case,  and  certifies  that  the  papers  returned, 
«Dd  tbe  transcript  contain  a  faU,  correct, 
.md  complete  statement  of  aU  the  proceed- 
ings and  the  evidence  in  the  case;  and  this 
is  tbe  record  upon  which  the  decision  in  tbe 
district  court,  sought  to  be  reviewed  here, 
was  made.  The  record  Is  sufficient  to  pre- 
sent the  qnestionB  raised  here.  The  plead- 
tnes  show  the  nature  of  this  action,  and  the 
certificate,  by  fair  Intendment,  shows  that 
nil  the  evidence  was  returned.  The  Justice 
having  so  returned  the  evidence,  the  record 
cf  it  cannot  now  be  objected  to  because  it 
f.iilfl  to  show  that  there  was  no  formal  re- 
quest made  that  It  should  be  retomed. 
Smith  v.  Force,  31  Minn.  121,  18  N.  W.  Kep. 
lOi.  Judgment  reversed. 


BOWEN  T.  HASE^L  «t  aL 
rSapreme  Conrt  of  BDnnesota.  Jane  12,  1S86.) 

LaNDLOKD  AMD  TSKAST— AB8I0NMEST  OP  L,BASS — 

LiABii-iTT  roR  Rent. 
A  surrender  of  a  lease  by  operatloQ  of 
law  may  arise  A-om  any  condition  of  facts,  vol- 
untarily assained.  Uiconipatible  with  the  ex- 
istence of  tlie  relation  of  landlord  and  tenant 
between  the  parties;  bb,  for  inBtance,  when  a 
new  tenaot  hsB.  by  agreement  with  the  land- 
lord, been  substitnted  and  accepted  In  place  of 
the  old. 
(SyllaboB  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coxm- 
ty;  Pond,  Judge. 

Action  by  Edward  W.  Bowen  against  Wil- 
liam E.  Haskell  and  others  for  the  recov- 
ery of  rent.  Defendants  bad  Jodgmeut,  and 
plalntlir  appeals.  AfBrnied. 


J.  L.  Dobbin,  tat  appdtamt  CXiaa.  O.  Lay* 
bourn  and  Kellogg  &  Loybonm,  for  reapond- 

enta. 

COLLINS,  J.  We  pass  by  several  ques- 
tions discussed  by  counsel,  and  oome  dlrecUy 
to  tbe  consideration  of  a  finding  of  fact  to 
the  effect  that  after  the  lease  had  been  as- 
signed to  tbe  respondent  Haskell  by  tbe  orig- 
inal lessees,  the  lessors  omseniting,  through 
tiielr  agent  and  attorney  in  fact,  B.  H.  Hel- 
len,  said  req»ondent  sold  and  transferred  all 
of  his  title  and  interest  in  the  lease  and  In 
the  leased  premises  to  one  Chambers,  who 
then  entered  into  possesion;  that  said  sale 
and  transfer  were  duly  and  property  con- 
sented to  by  the  lessors,  again  acting  thi'ough 
their  agent  and  arttom^;  that  tbey  accepted 
CSiambers  as  their  tenant  under  the  lease, 
in  the  place  of  respondent  Haskell;  that 
they  collected  the  stipulated  rental  from 
Chambers  for  several  months;  tbSit  respond- 
ent never  thereafter  occupied  the  premises, 
and  was  not  called  upon  to  pay  rent  thereon. 
This  i Tiding,  and  the  sufficiency  of  the  evi- 
dence to  sup[>ort  It,  is  not  questioned  by 
any  of  appellant's  assignments  of  error,  al- 
though the  admissibility  of  certain  testimony 
relative  to  tbe  sale  and  transfer  by  Has- 
kell to  Chambers  is  brought  in  question  by 
the  third  assignment.  Bat,  evem  if  the  trial 
court  erred  in  Its  rulings  respecting  the  ad- 
missibility of  this  testimony, — and  of  that 
hereafter,— we  fall  to  see  how  appellant 
could  be  benefited,  or  how  he  could  escape 
from  the  conduMve  effect  of  such  a  finding. 
When  the  original  lessors  voluntarily  oon- 
sented  to  an  assignment  of  the  lease  by  the 
original  lessees  to  HaslceU,  the  lessees  were 
released,  and  tbe  ration  of  landlord  and 
tenant  no  longer  existed  between  the  parties. 
Again,  when  the  original  lessors  consented 
to  a  sale  and  transfer  of  all  rights  and  in- 
terest which  Haskell  bad  acquired  under  tbe 
lease,— an  assignmrat  of  It,  practically,— to 
Chambers,  and  accepted  the  latter  as  tbdr 
tenant  In  lien  of  Haskell,  the  relations  which 
had  theretofore  existed  between  the  latter 
and  his  landlords  terminated.  There  was  a 
surrender  of  the  lease  held  by  Haskell,  by 
operatlMi  of  law,  arising  from  a  condition 
of  facts  voluntarily  assumed,  Incompatlbla 
with  the  existence  of  the  relation  of  land- 
lord and  tenant  between  the  parties.  The 
landlords  could  not  be  permitted  to  hold  both 
Haskell  and  Chambers  as  lessees;  and  the 
facts  going  to  show  tbat  a  lessor  has  given 
up  a  lessee,  and  had  nothing  more  to  do  with 
him,  and  has  treated  a  new  occupant  as  bis 
lessee,  may  be  established  by  paroL  Lever- 
ing V.  Langley,  8  Minn.  107.(011.  82;)  Woodf. 
LandL  &.  Ten.  496,  49a 

Appellant's  counsel  urges  that  because  Has- 
kell agreed,  in  writing,  to  pay  the  rent  when 
the  lease  was  assigned  to  him,  he  was  some- 
thing more  than  a  tenant  by  assignmenL 
When  executing  the  writing,  Haskell  formal- 
ly flHomed  tibe  liaUtHy,  u  to  tbe  paym^t 

Digitized  by  Google 


6S0 


NORTHWESTERN  REPORTER,  Voi»  55. 


(Minn. 


of  the  agreed  raital,  of  tlte  original  lessees; 
nothing  more.  He  was  In  no  aenae  a  guar- 
antor. No  obligation  rested  upon  the  les- 
sors to  discharge  and  release  edtber  of  these 
parties,  but,  haviiig  dme  so,  they  and  this 
plaintiff,  thsir  assignee,  are  bound  by  their 
actloiL 

The  trial  court  did  not  err  when  maMng 
the  rullnga  referred  to  in  appellant's  third 
assignment  There  was  no  effort  made  by 
respondrats'  counsel  to  show  by  parol  the 
contents  of  a  written  Instrument  All  of  the 
questions  objected  to  were  propotmded  with 
a  view  of  showing  a  fiwst  only,— the  fact  that 
Haskell  had  assigned  or  transferred  his  leaae- 
hold  interests.   Order  affirmed. 

VANDBBBUBaH.  J.,  took  no  part 


HOSMEB  T.  HOSMER. 
(Sapreme  Court  of  Minnesota.   June  16,  1893.) 

DiVOKCE— EVIDEXCE  OF  DbSRRTIOX. 

A  finding  of  fact  that  the  diarge  of 
desertion  made  by  plaintiff  io  Us  complaint  for 
dlTorce  was  not  established  or  proTw  on  the 
trial  held  sustained  hj  the  record. 
(Srllabos  fay  the  Court) 

Appeal  from  district  court,  Waseca  ooim- 
ty;  Buckham,  Judge. 

Suit  by  Jos^h  W.  Hosmer  against  Mary 
R.  Hoemer  for  divorce.  From  a  Judgment 
refusing  the  divorce,  plaintiff  appeals.  Af- 
firmed. 

A.  J.  O'Orady,  for  appellant  M.  R.  Bt- 
erett  and  H.  S.  Gibson,  for  respondent 

VANDERBURGH,  J.  The  plaintiff  sues 
for  divorce  on  the  ground  of  desertion.  The 
divorce  was  refused  by  the  cotirt  for  the 
reason  that  the  charge  was  not  satisfac- 
torily proven.  The  deewtlon  is  alleged  to 
have  occurred  on  Septembw  15,  1887,  and 
the  court  finds  that  since  that  date  the  par- 
ties have  lived  separate  and  apart  continu- 
ously, owli^  to  a  trifling  quarrd  at  that 
time,  and  that  neither  of  them  has  ever  at- 
tempted to  make  up  such  quarrel,  or  be- 
come reconciled  to  the  other,  or  to  resume 
marital  relations,  but  they  have  been  mu- 
tually satisfied  with  existing  relations,  with- 
out making  any  serious  charges  of  miscon- 
duct against  each  otli^r.  The  appellant 
makes  three  assignments  of  error.  The 
third  is  too  general,  leavlns  only  the  first 
two  to  be  considered. 

The  first  raises  the  question  whether  the 
findings  of  fact  are  justified  by  the  issues 
made  by  the  pleadings.  The  question  of  in- 
consistency in  the  defenses  set  up  was  not 
raised  at  the  trial.  The  issue  of  desertion 
was  fully  and  fairly  tried  on  the  merits, 
without  objection,  and  this  court  would  not 
now  entertain  the  objection  now  made,  even 
If  it  would  have  been  available  in  the  trial 
court  But  there  is  really  no  Inconsistency. 
The  failure  of  the  defendant  to  establish 


her  defense  or  counterdiUm  Is  not  neccRn.i- 
rily  an  admission  of  the  plalnllirs  case.  The 
court  was  entitled  to  consider  all  the  ma- 
terial evidence  bearing  upon  the  Issue  of  de- 
sertion raised  by  the  plaintiff,  and  to  deddp 
that  issue  upon  the  merits  as  It  did  do. 

The  second  aaslgnment  Is  that  the  conclu- 
sions of  law  are  not  Justified  by  the  evi- 
dence. It  is  snffldent  tb&t  the  conclusions 
of  law  are  justified  by  the  findings  of  fact 
But  the  question  argued  by  both  parties, 
and  probably  actually  Intended  to  be  raised, 
la  whether  the  latter  are  supported  by  the 
evlden<^  The  record  of  the  testimony  is 
manifestly  not  complete  in  details.  It  was 
made  up  by  counsel  from  memory  after  the 
trial,  and  purports  merely  to  contain  the 
substance  of  the  evidence.  The  trial  court 
was  in  much  better  position  to  pass  upon 
the  testimony  elicited  before  It  than  this 
court  can  be  upon  this  record.  The  defend- 
ant denies  in  her  testimony,  substantially, 
that  she  left  plaintiff  without  his  consent, 
and  Ih&t  She  ever  refused  to  live  with  him. 
On  the  contrary,  she  tesflfles  that  he  told 
her  to  go;  that  she  must  not  Interfere  in  a 
certain  matter;  and  that  If  she  could  not 
refrain  from  doing  so,  she  could  leave.  The 
evidence  In  the  case  is  conflicting,  and  the 
defense  Is  not  very  clear  or  satisfactory,  per- 
haps, bat  upon  the  record  before  us  we  do 
not  feel  justified  in  disturbing  the  dedskm 
of  the  trial  court  Judgment  aiOrmed. 


STATE    ex    reL    BARGE    v.  DISTRICT 

COURT  OF  HENNEPIN  COUNTY  et  al. 
(Supreme  Court  of  Minnesota.  June  12,  1883.) 
Action  «>a  Unuiwfcl  Dbtaxsbr— Stat  <w  R»- 

TITDTION  PKXUINO  APPEAL, 

The  provisIoDB  in  Gen.  St  18T8,  e.  31. 
as  amended  by  Gen.  Laws  1881.  E^x.  Sess.,  c 
9,  (the  forcible  entry  and  unlawful  detainer  act,t 
that  in  actions  for  recovery  of  real  property 
held  under  a  written  lease  after  the  expiiatioo 
of  the  time  specified  In  the  lease,  restitution  of 
the  premises  shall  be  made  notwithstanding  an 
appeal,  have  no  application  ta  actions  originally 
brought  in  the  district  court 
(Sj-liabus  by  the  OonrU 

Original  i>etltion  In  the  name  of  ttw  state 
at  tba  reUtlou  of  Jaoob  Barge  for  manda- 
moB  to  tiie  distzlct  court  of  Heonepfn  oonn- 
ty  to  compel  the  entry  of  a  Judgment  tor 
petitioner  In  an  action  In  ^ectment  agataiBt 
one  Stihlfik,  pnrsuant  to  the  fln^nss  therein, 
and  for  restitntlon.  Writ  denied. 

Albert  E.  Clarke  and  Wilbur  P.  Booth,  for 
relator.  Grethen  ft  McHogh.  tor  respwid- 
ent& 

COLLINS,  J.  It  must  be  conceded  that 
the  complaint  in  the  action  of  Barge  v. 
Schiek,  which  action,  originally  instituted 
in  district  court,  was  in  ejectment,  and  also 
to  recover  damages  for  the  unlawful  with- 
holding of  possession  of  the  real  property  in 
question,  contained  all  of  the  sulfations 
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neccsaaiy  to  constltate  a  cause  of  action 
under  thu  pro^ahuia  of  the  fordUe  eatry 
and  imlawful  detainer  act.  (Gen  St  1878,  c. 
81,  H  11-14,  Incloslrc^  aa  amended  by  Oen. 
Lam  1881,  Ex.  Seas,  c  9,)  and  tbat  the  dis- 
trict fwort,  when  ordning  jndgmrat  for  re- 
covety  of  po—awdon  and  for  damages  for 
withholding  poMeedmi,  foond  all  of  the  facta 
required  to  endtle  the  plalntlfC,  Barge,  to  a 
writ  of  reatitadon  had  his  acthm  been 
brou^t  and  determined,  aa  provided  in  aaid 
statute.  In  a  oonrt  of  a  Justice  of  the  peac& 
In  case  it  had  beoi  so  brought  and  deter- 
mined, there  could  haye  been  no  stay  of  pro- 
ceedings vUch  woidd  have  delayed  tlie  laso- 
aoce  <rf  a  writ  of  restitution,  nor  would  an 
appeal  by  d^mdaat,  8chiek«  have  had  that 
effect.  A  writ  of  resdtutiim  could  have 
been  Issued,  and  the  complainant  put  In  Im* 
mediate  possessioD  of  the  premises.  So  tiiat 
the  question  now  before  us  la  whether  the 
course  of  procedure  prescribed  for  the  con- 
duct of  actions  In  Justices*  courts,  and  un- 
der that  statute,  the  complainant  bring  suo- 
ceBsfnl,  can  be  fc^wed.  and  tiie  very  snm- 
mary  remedy  Imowu  as  the  "writ  of  restitu- 
tion" awarded  and  issued  where  the  action 
haa  been  instituted  In  district  court  In  the 
nature  of  ejectment,  aU  of  the  essoitlal  facts 
being  present  and  found.  Tbe  theory  upon 
which  ojunsel  for  the  rriator  urge  his  right 
to  have  granted  the  relief  sought  by  this  pro- 
ceeding is  that,  as  the  district  courts  of  the 
state  are  courts  of  general  Jurisdiction,  hav- 
ing original  Jurisdiction  in  all  cases,  exc^t 
as  otherwise  provided  by  the  constitution, 
such  Jurisdiction  haa  not  been  exduslvely 
conferred  upon  courts  of  Justices  of  the 
peace  in  actions  of  forcible  entry  and  of  un- 
lawful detainer;  tbat  the  district  courts  also 
have  Jmlsdlctlon;  and  tbat,  as  all  of  the 
facts  required  to  maintain  an  acdon  under 
section  11,  c  84,  supra,  were  set  forth  in 
the  complaint  in  Barge  v.  Schlek,  and  were 
found  by  the  court,  it  was  actually  an  action 
under  that  statute,  in  which  Bai^  was  en- 
titled to  every  remedy  provided  therein. 
Tbe  action  of  fordble  entry  and  unlawful 
detainer  Is  a  statutory  proceeding,  the  prac- 
tice and  procedure  l>elng  prescribed  and  reg- 
ulated as  for  Justices*  coorta  It  is  an  ex- 
pedltlouB  and  summary  way  of  reaching 
persons  who  malte  forcible  entry  upon  lands, 
or  wbo,  having  entered  peaceab^,  unlaw- 
fully hold  over  after  their  right  so  to  do  haa 
expired.  Upon  Justices'  courts,  and  upon 
some  municipal  courts  by  later  legislation. 
Jurisdiction  over  the  subject-matter,  and  In 
this  particular  form  of  action,  has  been  con- 
ferred, but  there  is  nothing  In  chapter  84 
iudicatlng  an  intention  to  permit  tills  form 
of  proceeding  in  district  courts.  In  fact  the 
various  provisions  of  the  statute  relating  to 
the  procedure  repel  the  idea  of  such  an  in- 
tent, and  render  It  impossible  to  pui'sue  the 
remedy  in  district  courts.  Such  courts  have 
Jurisdiction,  and  exercised  it  In  Barge  v. 
SchJett,  to  try  and  determine  tbe  same  ques- 


tion, namdy,  a  plaintiff's  rii^t  to  recover 
possession  of  demised  premises,  but,  neces- 
sarily, in  accordance  with  the  practice  and 
procedure  In  ordinary  dvU  actions.  That  a 
court  of  Inferior  Jurisdiction  Is  empowered 
to  proceed  and  to  reach  the  same  result  In 
a  more  summary  manner  Is  no  reason  for  as- 
serting that  a  court  of  snporlor  Jurisdiction 
can  use  tbe  same  methods.  Nor  can  it  be 
said  ibat  by  the  provisions  of  chapter  84 
Jurisdiction  In  excess  of  that  possessed  by 
district  courts  has  been  conferred  upon 
courts  of  Justices  of  the  peace,  for  It  Is  not 
a  qoesthm  ot  Jurisdiction  at  aU.  It  Is  dmply 
one  of  practice  and  procedure.  The  landlord 
from  whom  a  tenant  withholds  possession 
of  the  leased  premises  after  bis  tenn  has  ex- 
pired may  proceed  In  ejectment  In  district 
court,  and,  according  to  the  course  of  prac- 
tice in  those  courts,  being  permitted  to  re- 
cover possession  and  also  damages  for  the 
withholding  in  the  same  action,  or  he  may 
pursue  the  more  summary  method  provided 
In  chapter  84,  In  which  case  he  waives,  tor 
the  time  bdng,  his  right  to  recover  danuiges 
f<MT  the  wroagtai  detoition.  The  choice  of 
tribunals  and  remedies  is  open  to  him,  pre- 
o|sdy  as  It  Is  In  certain  actions  for  tbe 
recov^  of  m<«^,  or  In  replevin,  where  the 
sum  claimed  or  the  value  of  the  property 
in  controversy  does  not  exceed  f  100.  If  the 
plaintiff  chooses,  he  may  bring  his  action  in 
Justice's  court,  where  the  proceedings  are 
simple,  the  trial  speedy,  and  the  entry  of 
Judgment  cannot  be  stayed  by  mere  orAei 
of  the  Justice;  or  he  may  resort  to  the  dis- 
trict court,  where  the  procedure  la  much 
more  formal,  the  trial  not  so  quickly  reached, 
and  where  the  court  may,  within  a  reason- 
able discretion,  exercise  Its  power,  and  stay 
the  entry  of  Judgment  and  otber  proceed- 
ings. We  agree  with  the  court  below,  and 
are  of  the  oplnlrai  tbat  the  section  In  dup- 
ter  84,  supra,  as  ameudtsd,  providing  that  In 
actions  for  tbe  recovery  of  real  property  held 
under  a  written  lease  after  the  expiration 
of  the  term  specified  in  the  lease,  reetituUcm 
of  the  premises  shall  be  made  notwittistand- 
ing  an  appeal,  does  not  apply  to  actions  orig- 
inally brou^t  In  district  court  The  order 
to  show  cause  Is  discharged. 

VANDBBBUItQH,  J.,  absent,  took  no  part 

herdn. 


BANK  OF  COUMBBOB  v.  HART. 

(Supreme  Oourt  of  Nebraska.    Jnoe  6,  180B.) 

Basks  and  BAifKixo— Fowbbs  or  Orricaus— Ix- 
VESTiKO  IN  Stocks  ot  Axothrk  Cobpokatios. 

1.  Tbe  cashier  of  a  banking  corporation 
has,  by  virtue  of  fals  office,  no  authorid''  to  ac- 
cept ia  payment  and  discharge  of  a  debt  due 
the  bank  certificates  of  the  capital  stock  of  an 
insurance  com^ny. 

2.  A  banking  rorporation  organized  under 
the  laws  of  this  state  has  no  power  to  become 
a  stookholder  in  an  insurance  coiiipaiiy, 

H.  The  acts  of  the  directory  of  n  hanking 
corporation,  in  dealing  with  and  investing  the 
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fnods  Of  the  Btockholders  to  Mod  the  bank, 
must  be  confined  to  the  expreued  pnrpoces  for 
vhich  tiie  bank  was  incotttorated,  and  to  par- 
poses  necessarily  incidental  thereto  in  the  aoo- 
cessfal  conduct  of  its  le^timate  bwdneM. 
(SrliabuB  by  the  Gonrt.) 

Commissioners'  dedslon.  Error  to  district 
court,  Douglas  county;  Doone,  Judge. 

Action  on  a  promissory  note  by  the  Bank 
of  Commerce  against  J.  T.  Hart  Defendant 
had  Judgment,  and  plaintiff  bringa  error. 
Reversed. 

Jobn  L.  Webster,  for  plaintiff  in  error.  J. 
M.  Woolworth,  for  defendant  in  error. 

ILAGAS,  O.  The  Bank  of  Commerce  sued 
Hart  on  a  note  for  $20,000,  executed  and 
d^Tered  by  falm  to  the  l)ank.  The  defense 
of  Hart,  so  fiar  as  the  same  is  material  here, 
was  that  oa  March  30,  1888,  he  paid  on  said 
note  $14,105.46,  with  which  payment  the 
bank  has  not  credited  him.  Hart  clalma  to 
have  made  this  payment  by  the  sale  of  cer- 
tain shares  of  stock  in  an  insurance  compai^ 
to  the  bank  through  one  Johnson,  Its  cashier, 
who  promised  at  the  time  to  credit  the  note 
when  It  should  be  returned  from  New  York, 
where  It  then  was.  The  bank  claims  that  the 
sale  of  said  stock,  if  made,  was  to  Johnson 
indlTlduaUy,  and  not  to  the  bank;  that  it  had 
no  Interest  or  part  in  said  sale;  that  the  same, 
If  made,  was  without  Its  knowledge  or  con- 
sent; and  the  purchase  of  the  stock  by  Its 
cashier,  If  made  for  the  bank,  was  In  excess 
of  his  authority,  and  Told.  The  Jury,  by  Its 
Terdict,  allowed  Hart  the  credit  he  claimed, 
thus.  In  effect,  flnrttng  that  the  purchase  of 
the  insurance  stock  was  made  by  the  bank. 
Assuming,  for  ttie  purpose  of  this  opinion, 
that  the  evidence  in  the  record  supports  this 
finding,  we  then  proceed  to  inquire  whether 
the  cashier  exceeded  his  authority  in  using 
fondfl  of  the  bank  In  the  purchase  of  this 
stock.  In  Sandy  Biver  Bank  v.  Merohants*, 
etc.,  Bank,  1  Biss.  146,  the  facts  were: 
Hie  cashier  of  the  Mechanics'  Bank  set< 
tied  an  account  of  $22,000  with  the  cashier 
of  the  Sandy  River  Bank  by  paying  $10,000 
cash  and  giving  $12,000  private  paper,  which 
the  cashier  of  the  Sandy  River  Bank  accept- 
ed In  payment,  and  gave  a  receipt  In  fulL 
The  Sandy  River  Bank  brought  its  action 
against  the  Merchants'  &  Mechanics*  Bank 
on  the  account  The  latter  pleaded  payment 
by  the  contract  with  the  cashier.  The  ques- 
tion In  the  case  was  whether  the  cashier  had 
authority  to  recrfye  in  payment  anything  but 
money.  In  the  course  of  the  opinion  de- 
livered the  Judge  said:  "A  cashier  of  a  bank 
Is  ordinarily  the  executive  officer  of  the  bank. 
He  is  the  agent  through  whom  third  persons 
transact  their  bu^ess  with  the  bank. 
*  •  *  The  bank  holds  hhn  out  to  the 
world  as  having  authority  to  act  according 
to  the  general  usage,  practice,  and  coarse  of 
business,  and  all  acts  done  by  him  within 
the  scope  of  such  usage,  practice,  and  course 
«t  bnsIneBB  bind  the  bank  as  to  third  perstHU 


who  transact  budnees  with  Um  on  Oie  faiOi 
of  his  official  (diameter;  and  perhaps  it  may 
be  presumed  without  proof,  and  merely  firom 
his  oOce,  ihAt  he  Is  authorised  to  receipt 
and  dlschnrge  debts,  deliver  up  securities  on 
payment  or  discharge  of  the  debt  for  which 
they  are  h^  •  •  •  But  stiU  his  authori- 
ty Is  a  limited  authority.  When  a  party 
claims  a  discharge  from  a  debt  due  the  bank 
not  by  payment  but  by  giving  other  or  dif- 
ferent notes,  bills,  or  securities  whi(A  the 
Gfisliler  has  agreed  to  take  and  rdease  the 
debt  his  authority,  like  that  of  any  other 
agent  must  be  shown  by  proof.  As  a  gm- 
eral  rale,  the  Jury  have  no  right  to  hifer  that 
the  cashier  of  a  bank,  as  such,  has  anthority 
to  comprMulse  and  discharge  debts  with- 
out payment,  or  by  taking  other  securities, 
but  the  authority  from  Uie  bank  must  be 
shown  eqweasly  or  by  necessary  Implication, 
or  it  must  be  established  by  the  particular 
usage,  practice,  or  mode  of  doing  business 
of  the  bank,  or  It  most  be  ratified  or  ac- 
quiesced In  by  the  bank,  in  order  to  be  bind- 
ing." In  U.  S.  V.  City  Bank  of  Golnmbns,  21 
How.  356,  the  facts  were:  The  cashier  of 
the  Columbus  bank  gave  to  one  of  its  di- 
rectors. Miner,  a  letter  to  secretary  of  the 
treasury  of  the  United  States,  to  the  effect 
tliat  Miner  had  authority  to  contract  In  be- 
half of  the  bank  for  the  transfer  of  money 
for  the  government.  Relying  upon  this  let- 
to*,  the  secretary  of  the  treasury  made  a 
contract  with  Miner  for  him  to  transfer 
$100,000  of  the  government's  money  from 
New  York  to  New  Orleans.  Miner  receiver! 
the  money,  but  never  delivered  it  The 
United  States  brought  suit  against  the  Co- 
Iambus  bank  to  recover  the  mtmey.  The  su- 
preme court  of  the  United  States  decided 
that  the  action  could  not  be  successfully 
maintained,  as  the  cashier  of  tiie  Columbus 
bank  had  no  auttiori^  to  make  such  a  con- 
tract and  there  was  no  proof  that  the 
board  of  directors  had  andiorized  it  In  the 
course  of  the  ophilon,  Justice  Wayne  said; 
"The  cotut  defines  a  cashier  of  a  bank  to  be 
an  executive  officer,  by  whom  its  debts  are 
received  and  paid,  and  its  securities  taJcen 
and  transferred;  and  that  his  acts,  to  be 
binding  upon  the  bank,  must  be  done  within 
the  ordinary  course  of  his  duties.  The  tenii 
'ordinary  business,*  with  direct  reference  to  the 
duties  of  a  cashier  of  a  bank,  occurs  frequent- 
ly In  •  reports  of  declslonB  In  our 
state  courts,  and  in  no  one  of  them  has  it 
been  Judicially  allowed  to  comprehend  a  con- 
tract made  by  Its  cashier  without  express 
delegation  of  power  from  the  board  of  di- 
rectors to  do  so,  which  involves  the  i>ayment 
of  money,  unless  It  be  such  as  has  been 
loaned  In  ^e  usual  and  customary  way.  Nor 
has  It  ever  been  decided  that  a  caabler  can 
purdiase  or  sell  property,  or  create  an  agency 
of  any  kind,  for  a  bank,  which  he  had  not 
been  authorized  to  make  by  others  to  whom 
has  been  confided  the  power  to  manage  Its 
badness,  both  ordinary  and  extraordinary." 
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The  poww  of  tbis  bank  to  purchase  etook  In 
an  Insonuice  company,  If  It  exists  at  all.  Is 
an  extraordinary  power,  and  one  not  cos- 
tided  to  the  cashier,  bnt  belonging  to  the 
directory.  In  Bank  t.  Ballhache,  65  Cat  S29. 
4  rac.  Rep.  106,  It  Is  said:  '"Fbe  power  to 
make  a  settlement  of  defalcation  to  a  bank, 
find  accept  a  deed  of  real  estate  In  satlsfao- 
tloQ  and  release,  Is  the  ftmctltm  of  the  board 
of  directors,  and  not  of  any  Indlrldoal  di- 
rector or  officer."  It  has  also  been  decided 
that,  la  the  absence  of  specdal  authority,  the 
(^sMer  of  a  bank  could  not  release  the  snrety 
from  a  note  owned  by  the  bank,  (Bank  t. 
Rudolf.  5  Neb.  627;  Bank  t.  Haskell,  51 
N.  H.  116;)  that,  In  the  absence  of  epeelal 
authority  or  established  usage,  the  cashier 
has  no  power  to  compromise  claims  due  his 
bank,  (Bank  v.  Eohner,  8  Daly,  530;)  that 
he  had  no  authority  to  bind  his  bank  by  Is- 
suing a  certificate  of  deposit  to  bimself,  (Lee 
V.  Smith.  84  Mo.  304;)  nor  bind  the  batik  by 
nuy  official  Indorsement  of  his  own  note, 
(West  8t  Louis  Sav.  Bank  r.  Shawnee  Coun- 
ty Bank,  06  U.  S.  657.) 

The  cashier  of  the  Bank  of  Commerce, 
then,  as  the  executive  <^cer  of  the  bank, 
was  clothed  with  anthorlty  to  collect  all  debts 
due  the  bank,  btit  tills  means  collections  In 
tnoDey.  If  a  cashier  may  discharge  the 
tiebts  duo  hte  bank  by  «changlng  the  evi- 
dences of  them  for  stocks  of  an  Insurance 
company  or  a  gas  company,  then  he  can, 
ander  the  name  and  charter  of  the  bank.con- 
doct  an  enttr^  different  bnrinees,  and  use 
the  funds  of  hte  stoc^olders  for  a  purpose 
for  which  they  were  never  subscribed,  and  | 
In  Tlfdatlon  of  the  law  of  the  bank's  crea- 
tion. The  porposee  for  which  the  Bank  of 
Oommeroe  was  organized,  as  expressed  in  Its 
articles  of  Incorpo ration,  were  to  receive  de- 
posits of  money,  and  pay  the  same  out  on 
pmp«  Touchm,  to  loan  money  on  personal 
security,  to  issue  drafts  or  letters  of  credit, 
to  hxxy  and  sell  secnritles  of  every  kind,  and 
t\o  a  general  banking  business.  Had  this 
charter  expressly  provided  that  the  corpora- 
tion might  Invest  its  funds  in  stocks  of  In- 
surance companies,  and  deal  generally  In 
8to(^  of  other  corporations,  such  a  provi- 
sion would  have  been  contrary  to  the  laws 
of  the  state,  and  void;  but  there  Is  no  pro- 
vision In  the  bank's  charter  which  by  any 
reasonable  construction  can  be  construed  In- 
to an  authority  to  purchase  and  hold  the 
stocks  of  any  other  corporatloiL  True,  It 
sfiys  *to  ptij^cbnse  securities  of  every  kind," 
but  certificates  of  stock  are  not  securities, 
within  the  meaning  of  this  provision,  nor 
such  as  the  word  Imports  In  commercial  or 
bunking  phraseology.  "Secarities,"  as  here 
used,  means  notes,  bills  of  exchange,  and 
bonds;  tn  other  words,  evidences  of  debt, 
promises  to  pay  mon^.  We  oondnde,  tl^e* 
fore,  lliat  tba  cashier,  by  virtue  of  his  of- 
dee,  had  not  the  power  to  accept  the  stodc 
■.if  the  iDsmaiioe  company  in  piQ'ment  of  ths 
debt  dne  the  bank,  bnt  that  power.  If  It 


existed,  was  lodged  in  the  directory,  and^ 
as  it  had  not  expressly  authorized  the  cash- 
ier thereto,  he  exceeded  his  powers  In  agree- 
ing to  accept,  on  behalf  of  his  principal,  th» 
Insurance  company,  stock  In  payment  of  ttie 
debt  due  from  Hart  to  the  bank,  and  that 
the  latter  Is  not  bound  thereby. 

The  powers  of  the  directory  to  ratify  the 
purchase  of  the  Insurance  company's  stock, 
and  bind  the  bank  thereby.  In  Mechanics* 
&  Wofklngmen's  Mut.  Sav.  Bank  &  Bldg. 
Ass'n  V.  Merlden  Ag.  Co.,  24  Conn.  159,  It  is- 
sald:  "The  first  question  Is  whether  the  de- 
fendants, being  a  Joint-stock  corporation, 
organized  for  a  specific  purpose,  had  power 
to  become  a  stodch(dder  in  the  assoclatlMfr 
of  plalntllb.  The  purpose  for  which  the 
agency  company  united,  as  expressed  In  th^r 
articles  of  association,  was  to  do  a  general! 
insurance  agency,  otHnmlarion,  and  brokerage- 
business,  and  Btudi  other  things  as  sre  inc)~ 
dental  to  and  necessary  to  the  management 
of  that  buslnesa  So  far  as  that  business- 
was  OMicemed,  the  proper  officers  of  the 
company  had  power  to  act  and  bind  the 
company,  but,  if  they  bad  departed  from- 
that  businesa,  and  entered  Into  contracts  not 
authorized  by  the  company,  such  contracts- 
would  not  be  binding.  The  subscription  to- 
the  stock  of  a  building  association  has  no- 
legitimate  connection  with  the  business  of 
an  Insurance  agent,  commission  merchbnt,. 
or  broker,  and  was  not,  therefore,  anther- 
laed  by  the  defendants'  articles  of  associa- 
tion. Butwh^  the  directors  of  the  company- 
subscribed  for  stock  tn  a  building  association, 
]  whatever  may  have  been  their  motive,  •  •  * 
they  transcended  the  powers  conferred  upon- 
them,  and  departed  from  the  legitimate  busi- 
ness of  the  cranpany."  In  Franklin  Co.  v. 
Lewlston  Sav.  Bank,  68  Me.  43,  it  Is  saldr 
"If  a  corporation  can  purchase  any  portion' 
of  the  capital  stock  of  another  corporation. 
It  can  purchase  the  whole,  and  invest  Its- 
funds  in  that  way,  and  thus  be  enabled  to- 
engage  exclusively  in  a  business  entirely- 
foreign  to  tbe  purpose  for  which  It  was  cre- 
ated. A  bonking  corporatlMi  can  become  a 
manufacturing  corporation,  and  a  manufac- 
turing corporation  can  become  a  banking  cor- 
poration. This  ttie  law  will  not  allow,  and 
It  bos  been  btdd  that  notes  given  by  a  man- 
ufactttring  corporation  for  the  pnrchase  of 
shares  In  a  bank  are  not  collectible."  ID' 
Cook  on  Stock,  Stockholders  St  CorporatlOD« 
l^aw,  (section  816,)  it  Is  said:  **A  banking  cor- 
poration has  at  common  law  no  po%ver  to- 
purchase  or  invest  In  stocks  of  another  cor- 
poration, whether  that  odter  corporation  be- 
Itself  a  bonk  or  of  a  different  business.  Tb^ 
bank  Is  organized  for  the  purpose  of  receiv- 
ing d^ioslts  and  loaning  mon^,  not  fbr  the 
porpose  of  dealing  In  stot^  Any  attempt 
to  engage  in  such  trannctiiHis  Is  a  vIolaUoD 
of  its  charter  rights  and  of  Ite  duties  to- 
wards the  stockholders  and  the  public."  In 
Bank  V.  Jones,  96  N.  Y.  116,  Chief  Jostlce 
Ruger  said:  "The  question  Involved  In  this- 
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case  *  *  *  tB  the  rls^t  of  &  bank  corpo- 
ntton,  tSiaxteteA  vatAer  the  laws  of  this 
■tate^  to  sabacrlbe  for  the  etock  <MC  a  rail- 
road onporatlon.  It  la  clear  ttut  a  bank 
corporation  cannot  entw  Into  a  oontract  tfC 
this  charactw  imten  it  has  authOTlly  nndor 
Its  charts  to  become  a  sabscrlber  for  the 
stock  of  railroad  nnporatlfnis,  and  Uiweby 
assume  the  obligations  to  which  such  stock- 
holders are  subject  The  plalntUt  Is  a  moa- 
ned corporation,  organized  nnder  chapter 
200  of  die  Laws  of  1S3S,  and  anthwized  by 
that  statute  to  cany  on  the  buaineas  ot  bank- 
ing b7  discounting  bills,  notes,  and  other 
eridCTces  ot  d&btM,  by  lecdrlng  deposits,  by 
buying  and  selling  gold  and  silver  bullion, 
foreign  coins,  and  bills  of  exchange,  and  by 
loaning  money  on  real  and  personal  prop- 
erty. The  l^iislatore  intended  by  the  act 
In  queetion  to  inaugurate  In  this  state  an 
entirely  nev  ^stem  of  bankmg,  and  thereby 
undertook  to  prorlde  for  the  estaUlshmoitof 
moneyed  corporations,  which  should  furnish 
to  the  jniUlc  a  saf6  and  rdiidde  drcnlating 
mecttum  for  the  transaction  of  its  buriness, 
and  secure  solvent  deposltaTies  for  the  cus- 
tody of  such  moneys  as  were  needed  for  cur- 
rent use  tiy  bu^ess  people.  The  language 
employed  in  the  act  •  •  •  exdudes 
necessary  Implication  the  capacity  to  carry 
<8i  any  oOiec  bnshiess  than  that  of  bonking, 
and  the  adoption  of  any  other  methods  for 
the  transactl<m  of  such  business  than  those 
especially  potaited  out  by  the  statutou  The 
sidrlt  of  the  law,  as  wdl  as  soond  poUey, 
forbids  these  institutions  from  risking  mon- 
eys intmated  to  their  care  In  doubtful  spec- 
ulations or  cntwprisea.  For  these  reasons 
we  are  of  the  oiAiloa  ttiat  plalntUE  was  not 
imly  preidnded  public  policy,  but  was  not 
authOTiaed  by  the  statute  under  whicfa  it 
was  (Hganlsed.  to  mter  Into  any  agreement 
as  a  stm^<Mer  in  a  railroad  cotporatiaL" 
Tbe  learned  Judge  who  presided  at  the 
trial  below  charged  the  Jury  as  follows: 
**(a)  In  luTestlgatlng  the  qnestlmi  as  to  how 
tlar,  if  at  all,  the  bank  was  bound  by  the 
acts  of  Johnscm  in  the  premises,  you  will  be 
governed  mtlrely  by  the  testimony  which 
bas  been  adduced  before  you  on  the  trial. 
If  you  shall  find  from  the  testimony  either 
tb&t  Johnson,  in  his  negotiations  with  Hart, 
and  his  final  agreement  with  him  for  the 
purchase  of  the  shares  of  stock  in  the  in- 
surance company,  was  actli^  under  author- 
ity conferred  upon  him  In  that  behalf  by 
the  board  of  directors  of  the  bank,  or  that 
subseqnent  to  the  transaction  the  directors 
approved  of  and  ratified  what  bas  been  done 
by  Johnscm,  acting  In  his  capacity  as  cash- 
ier of  the  bank,  (If  you  shall  find  that  in 
such  transactlcm  he  did  act  as  such  cashier,) 
and  accepted  the  fruits  of  such  transaction, 
then,  in  that  case,  the  bank  would  be  es- 
topped to  deny  the  authority  of  Johnson 
in  the  premises,  and  would  be  bound  by  Ills 
acts  in  that  behalf,  (b)  If,  on  the  other 
hand,  you  shall  find  from  the  testimony 


tibat  JfAnson  did  not  bare  anthotity  tnm  the 
board  of  directors  of  the  bank  to  negotiate 
for  and  purchase  the  shares  of  stock  in  the 
Insurance  company  referred  to  In  the  testi- 
mony, and  that  the  directors  did  not  subse- 
quently approve  and  ratify  the  acts  of  John- 
son relating  thereto,  nor  accept  and  retain 
the  fruits  of  such  negotiations  and  purchase, 
then,  and  In  that  case,  the  bank  would  not 
be  bound  by  what  Johnson  dlu  relating  to 
such  negotiation  and  purchase,  and,  in  soch 
case,  the  plaintiff  would  be  entitled  to  your 
vMdict  for  the  amount  of  the  note  sued 
(U,  and  interest"  This  charge  proceeded 
np<m  the  theory  that,  though  the  purdmse 
of  the  insurance  company's  stock  by  the 
cashier  was  unautbcrlaed,  yet  tbB  board  o( 
directors  could  have  afterwards  ratified  and 
adopted  it,  and  bound  the  bank  by  it.  We 
do  not  assent  to  tliis  doctrtne,  as  applied  to 
this  case.  It  Is  doubttess  true  that  the 
bank  could  legally  take  the  stock  of  another 
coipoiution  as  aecmity  for  a  debt  prerloosiy 
contracted.  Possibly  It  might  make  a  loan 
on  the  strength  of  the  stock  as  security  at 
the  time.  On  this  point  the  authorities  are 
not  In  harmony,  and,  aa  it  la  not  material 
here,  we  do  not  decide.  An  ema-gency 
ml^t  arise  when  a  bank's  board  of  direct 
ors  would  be  Justified  in  taking  Oie  stodc  of 
another  cocporatlon  in  settlement,  adjnst- 
moit,  or  oompromlse  of  a  doubtful  claim 
or  debt,  acting  in  the  honest  b^ef  that  only 
by  so  doing  coidd  a  anioua  loss  to  the  bank 
be  averted.  None  of  these  reasons,  how- 
ever, existed  in  the  esse  at  bar,  or.  If  th^ 
did,  the  record  before  as  us  does  not  dis- 
close ttiem.  The  cashier  had  no  authority 
to  bind  the  bank  by  buying  the  Insurance 
company's  stodc.  The  board  of  directors 
had  no  authority  to  authorise  hSm  to  do  so; 
and,  tf  the  cashier  bought  sudi  etock.  in  be- 
half of  tbiB  bank,  the  directory  had  no  au- 
thority to  ratify  the  purchase,  and  thus 
bind  the  bank.  But,  assuming  that  tids 
tbaxga  states  the  law  correctly,  there  la  no 
evld«iee  hi  this  record  that  the  board  of 
directors  ever  authorized  the  cashier  to 
purchase  this  insurance  suck,  and  there 
is  no  evidrace  In  this  record  that  the 
board  of  directors  ever  ratified  such  a  pur- 
chase. If  made,  or  that  the  bank  accepted 
the  fruits  of  the  transaction;  and  the  Juty 
could  not  from  the  evldmce,  so  find  tith«-. 
We  con<dude,  then,  that  the  powers  of  a 
directory  of  a  bank  in  dealing  with  and  In- 
vesting the  funds  of  the  stockholders  are 
limited  to  the  purposes  for  whi(£  the  bank 
was  incorporated,  and  to  purposes  necessa- 
rily hicldenfal  thereto,  in  the  successful  con- 
duct of  its  legitimate  business.  We  are  con- 
strained to  say  that  the  verdict  of  the  Jury 
is  not  supported  by  the  evidence,  and  that 
the  Judgment  of  the  court  Is  contrary  to  the 
law  of  the  case.  The  Judgment  of  the  dis- 
trict court  is  therefore  reversed,  and  the 
case  remanded  for  further  proceedings.  The 
other  oommlasloners  ccmoor. 
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STATB  a  nL  BBOOK  t.  HOOBB,  State 
Auditor. 

(Sapreme  Uoort  of  Nebnuks.    June  6^  188S.) 

CiaiHS  AGllNST  STITB— AFFROPltlATIONS. 

The  title  of  house  roll  No.  207,  passed 
and  approved  April  8,  ltji)3,  Is  as  follows:  "Ad 
act  making  appropriation  for  the  current  ex- 
penses of  the  state  jrOTemment  for  tbe  years 
radiDg  Marrh  Slst.  1SU4,  aud  March  Slst.  ISUO, 
aod  to  pay  miscellaDeous  items  of  iodebtedDess 
owing  by  the  State  of  Nebraska."  Section  1 
of  said  act  provides:  "That  the  followinj? 
snina  of  money,  or  so  mach  thereof  as  may 
be  necessary,  are  hereby  appropriated  out  of 
any  money  in  the  treasary  not  otherwise  ap- 
propriated, for  the  payment  of  the  current 
expenses  of  the  state  goTernment,  for  the  years 
ending  March  'SUt,  1894,  and  March  Slat. 
1S!)S,  and  to  pay  mlscellaDeous  iteniH  of 
debtedness  owing  by  the  xtate  of  Nebraska: 
Misrellaoeons:  Arrest  and  return  of  fngitlTes 
from  justice;  rewards  offered;  officers'  fees  and 
iiiileafie  for  couveying  prisoners  to  and  from 
the  penitentiary,  and  Juvenile  offenders  to  the 
industrial  schools  at  Kearney  and  Geneva.— 
«::<>.UUO.O(l."  Held,  that  no  part  of  this  snm 
wntt  appropriated  for  tbe  payment  of  indebt- 
ciliif»8  "win;;  by  the  state  for  "arrest  and 
rt-rurn  of  fupitives.  or  for  officers'  fees  and 
mileage  for  conveying  prisoners  to  and  from 
the  penitentiary,"  unless  such  Indebtedneas 
was  nu-urr«'(I  after  March  31,  1803. 
iMyllabiis  by  the  Court.) 

Gommlastoners'  dedsloa.  .Original  applies- 
tiun  in  the  name  of  tbe  sUite  at  tbe  rela- 
tion of  one  Brock  for  maadamiu  to  Bngme 
Moore,  Btate  auditor.  Writ  denied. 

Field  ft  H<^me8,  for  relator.  W.  &  Snm- 
mers,  Hepatj  and  AcUnc  Atty.  Gen.,  for  re- 
■poudent. 

RA6AN,  a  Ibis  Is  an  applleatlMi  for  a 
wilt  (HE  mandamns.  The  petltloa  alleges 
"that  one  Boyd,  the  sheriff  of  Otoe  connty,  on 
the  Ath  day  of  July,  18&2,  oonv^ed  from  Nf^ 
braska  City  certain  named  persons  (who  had 
beem  tried,  con-rlcted,  and  seutmced  by  the 
district  court  of  said  county)  to  the  penltm- 
tlary  at  Unodn;  that  In  so  doing  said  Boyd 
Incurred  IS3.S0  expenses.  (2)  That  one  Bo- 
gene  Hall  vas  duly  appointed  to  arreet  and 
return  one  Fedwson,  a  fugltlre  flnm  jiaitlce, 
charged  with  a  orlme  In  Box  Butte  connty. 
and  that  sidd  Hall  did  arrest  said  Pederson 
in  the  state  of  South  Dakota,  and  returned 
him  to  said  Box  Butte  connQr,  and  In  per- 
fomring  said  arrest  Incurred  expoises  in  Uie 
■um  of  9^.76.  tbe  account  for  which  had 
been  duly  presented  to,  approved  and  al- 
lowed by.  the  goTemor.  and  ordered  nnld  out 
of  the  funds  for  ttie  return  of  fngltlves. 
That  both  said  claims  had  been  assigned  to 
and  are  now  owned  by  the  relator.  That  the 
accounts  had  been  presented  to  auditor, 
the  respondent,  and  demand  made  that  he 
draw  warrants  for  the  same  on  the  treasury; 
and  bis  refusal  so  to  do.  Tliat  by  an  act  of 
the  legislature  approred  on  the  8th  day  of 
April,  1893.  there  was  appropriated  by  flu 
legislature  the  stun  of  $20,000  for  the  purpose 
of  meeting  and  paying  the  claims  of  relator 
and  othws  similarly  sltnated;  and  that  there 


;  Is  now  In  tile  hands  of  (bs  state  treasurer 
i  ample  and  suffldent  fonda  to  pay  all  dalms 
held  by  the  relator.  The  act  referwl  t<i  Iw 
house  roU  No.  207.  tbe  title  of  wblch  Is  aa 
follows:  "An  act  nuking  appropriatlan  for 
tbe  currant  ncpenses  of  tbe  state  gorera- 
ment  for  the  years  en^ng  March  31,  1894, 
and  Mardi  31.  1890,  and  to  pay  miscellane- 
ous items  of  Indebtedness  owing  by  tbe  state 
of  Nebraska."  Section  1  of  said  act  Is  as  fol- 
lows: "That  the  following  sums  of  mon^, 
or  so  miich  thereof  as  may  be  necessary,  are 
hereby  appropriated  out  of  any  money  In  the 
treasury  not  otbwwlse  oppropriated  for  the 
payment  at  tba  current  expenses  of  the  stete 
goremment  for  tbe  yeats  ending  Blardi  31, 
1891,  and  March  31,  1885,  and  to  paj  mis* 
cellaneom  Items  of  Indebtedness  owing  by 
tbe  stete  of  Nebraska."  Hie  purposes  of  this 
act,  as  expressed  in  Ito  tme,  are:  First,  to 
pay  tiie  current  expenses  of  tbe  state  gorem* 
ment  for  the  years  ending  March  81,  1894, 
and  March  81,  1896;  second,  to  pay  mlscdla- 
neons  Itons  of  Indebtedness  owing  by  tiie 
stete. 

It  wni  be  obserred  that  tbe  daim  <tf  re- 
lator is  for  indebtedness  of  the  stete  con- 
tracted prior  to  April  1. 1^8.  The  QueatlfHi, 
then.  Is  whelber  the  claim  of  relator  Is  one 
i  of  miscellaneous  items  of  Indebtedness  pro- 
:  <rided  for  In  the  net.  In  said  section  1.  under 
the  title  "Ifiscellaneons,**  occurs  this:  "Ar^ 
'  rest  and  return  of  fugitives  from  justice;  re- 
,  wards  offered;  ofBeers'  fees  and  mileage  for 
i  conreylng  ^IstmCTS  to  and  tsom  the  pent 
j  tmtiary,  and  juToille  offenders  to  the  indus- 
trial schools  at  Kearney  and  Genera,— f20;- 
•  000.00."  It  Is  claimed  by  tbereiatorthot  tbla 
'  danss  apinoprfates  $20,000  toe  tbe  payment 
of  any  Indebtedness  owing  by  tiie  stete  f6r 
the  purposes  therein  mentioned,  whether  tbe 
same  was  incurred  before  or  after  April  1. 
1886.  We  are  unable  to  agree  to  this.  Our 
cmstracUon  Is  tiut  no  money  was  appropri- 
ated by  this  law  to  p^  any  items  of  miscel- 
laneous  indebtedness  contncted  prior  to 
April  1,  1893,  except  such  itons  as  are  spe- 
dflcally  mentioned  in  tbe  act   It  is  not 
,  dalmed  that  tiiere  Is  any  otber  appropriation 
In  this  act  from  wtdch  the  dalms  of  the  re- 
lator can  be  paid,  and,  as  tbe  dalm  of 
relator  is  not  one  (tf  tbe  mlscdlaneous  Items 
spedflcally  named  fbr  paymrat  out    tbe  ap^ 
propriatlon,  the  writ  must  be  dmled.  Judg- 
ment acowdingly.  The  othw  conunlstionem 
concur. 


SUN  FIRE  OFFICE  OF  LONDON  t. 
AYBRST. 

(Supreme  Court  of  Nebraska.    Jnne  9,  1888.) 

I^cscbancb  —  Actios  os  Poliot  —  Irstrdotiok— 
Measdrb  or  Dahaobb  —  Rsviswiira  Evidbnob 
ON  Appeal— Impbachisg  Witkbss. 
I  1.  The  verdict  of  the  jury  vrill  not  be  dls- 
I  tiirhed  unless  clearly  against  the  preponderance 
I  of  the  evidence  upon  wblcb  the  cause  was  i 
1  tried. 
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2l  la  an  action  o^mi  u  Insnranee  pidler 
to  recover  damages  canted  b7  fire  to  loaored 
household  furniture  and  wearing  apparel  in 
actual  use,  it  wa»  not  error  to  instruct  the  iury 
that  of  the  property  destroyed  they  ahonla,  if 
possible,  find  the  fair  market  Talae;  otherwise, 
that  they  should  find  the  fair  value  from  the 
evidence,  and  that  such  value  was  not  what 
a  junk  shop  or  second-hand  dealer  woald  give 
for  them,  or  what  they  wonld  bring  under  «x- 
traordinary  circumatances,  or  at  a  forced  sale. 

3.  Where  averments  of  the  annvrer  are 
met  in  the  reply  by  matter  of  avoidance  con- 
jointly with  a  denial  of  such  averments,  the 
special  finding  of  a  jiOTt  anstaiuing  such  denial, 
will  not  be  set  aside  as  fordgn  to  the  Issoes 
Joined. 

4^  Evidence  of  the  general  reputation  of  a 
witness  for  truth  and  Teradty,  to  be  arallable 
for  the  impeachment  of  soch  witness,  mast 
have  reference  to  such  reputation  at  his  pres- 
ent or  recent  place  of  residence.  It  should 
not  relate  to  a  residence  which  had  ceaaed 
two  and  a  half  years  before  such  witDMS  te^ 
tified. 

(Syllabus  by  the  Court) 

OommlsdonetB*  decision.  Error  to  district 
court,  Douglas  county;  Ferguson,  Judge. 

Action  on  an  Inmranoe  policy  by  Sdwnrd 
A.  Ayerst  against  the  Son  Eire  Office  of  Lon- 
don, Bn^and.  malntlff  bad  judgment,  and 
defendant  beings  error.  Affirmed. 

John  L.  Webster  and  Brome*  Andrews  & 
Sheean,  for  plaintiff  in  error.  Frank  T. 
Kanaon  and  Guzley  &  Marple,  for  defendant 
In  error. 

RYAN,  C.  The  petition  wherein  Edward 
A.  Ayerst  was  plaintiff,  and  the  Sun  Fire 
Office  of  London,  England,  was  defcmdaiit, 
was  filed  In  the  office  of  the  clerk  of  tbe 
distrtct  court  of  Douglas  county  on  Decem- 
ber 31,  1889.  The  averments  hereof  were, 
in  substance,  that  on  September  4,  1S88,  the 
said  plalntur  was  the  owner  of  the  personal 
property  In  Sioux  Falls,  Dak.,  upon  which  on 
that  day  he  effected  an  insurance  with  said 
defendant  for  the  premium  of  $19.50,  at  the 
time  duly  paid.  The  policy  Issued  by  the  de- 
fendant to  plaintiff  aforesaid  Insured  against 
loss  or  damage  by  fire  in  the  sum  of  $3,000 
on  plaintiff's  household  furniture,  useful  and 
ornamental,  kitchen  furniture  and  ntensUa, 
family  wearing  apparel  and  fitmUy  jewdry, 
printed  books,  plate  and  plated  ware,  pic- 
tnres,  paintings,  and  engraTings,  and  their 
frames,  (not  to  exceed  cost  price,)  piano  or 
organ,  sewing  machine,  family  supplies,  and 
fuel.  Hie  defendant,  by  this  policy,  agreed 
that  If  said  proper^,  or  any  part  thereof, 
should  be  destroyed  or  damaged  by  flro,  at 
any  time  between  noon  of  September  4, 1888, 
and  the  same  hour  of  September  4,  1889, 
the  said  defendant  would  pay  or  make  good 
all  such  Immedhite  loss  or  damage,  not  ex- 
ceeding, In  respect  of  the  several  matters  In 
the  policy  spedfled.  the  sum  set  oppodte 
thereto  respectlTely,  not  exceeding  in  the 
wbicAe  ttie  sum  of  $3,000.  There  worn  con- 
tained in  said  p(dlcy  the  minute  details  as 
to  conditions  'avoldlnff  tbe  policy,  proof  of 
loss,  etc.,  uanslly  firand  In  such  Instrammts, 
•f  whldh  tbose  dlscnssed  In  ttivnm«Lt  will 


alone  be  considered,  and  these  win,  as  neces- 
sary, be  foUy  descrUMd  tu  that  connectl<m. 
The  petiti<m  further  alleged  that  on  Janu- 
ary 10,  1889,  plaintiff  therein  remored  the 
said  Insured  pn^erQr  from  Koux  Falls, 
Dak.,  to  Omabo,  Neb.,  and  placed  It  bi  a 
dwelling  house  and  barn  situated  at  211& 
Blmu^  street,  lot  10,  block  8,  Koimtie  Place 
additloa  to  Omidia,  and  that  thwenpcm  said  . 
defendant,  by  Its  dnly-anthorfsed  agents  at 
Omaha,  transferred  and  indorsed  said  policy  I 
In  writing,  and  by  said  wilting  made  said  I 
policy  corer  and  Insure  the  said  property 
where  It  had  been  placed  In  Omaha-  This  I 
alleged  removal  Indorsement  was  as  ftolSows: 
"BemoTal  Indorsement.  Sun  Sire  Office  In* 
snrance  Company,  London,  Eng.    No.  of 

policy,  8,71(^2Sa    No.  of  renewal,  . 

Anunmt  insured,  ^000.00.  Indorsement  da^ 
ed  1—11,  18SA.  Name  of  assured,  E.  A. 
Ayerst  Old  rate,  OS.  New  rate,  ■.  Ex- 
pires Sep.  4—80.  Old  locati^  Sloax  FaUs, 
Dak.  This  policy  Is  hereby  tramifaxed  to 
corer  on  the  same  property  while  contained 
In  the  two-stoiy  frame  shlngle-roof  building 
occupied  as  dweUing,  and  in  bam  adjacrat, 
situated  as  follows:  2119  Binney  St.,  lot  10, 
Bl'k  8,  Kount»  Place  Addition  to  Omoluu  i 
Nebr.;  like  Insurance  as  originally  effected 
being  dlsomtlnued,  and  all  llabDi^  In  the 
former  location  to  cease  from  this  date.  Ad-  I 

dltional  premium,  $  <.  Betnm  premlmn, 

$  w  Gomstocfc,  Martin  ft  Perfect,  Agent 

at  Omaha,  Neb.'*  The  petition  alleeed  that  | 
oa  Jannary  12,  U89,  all  (rf  Hie  Insnred  prop- 
erty situated  in  the  said  bam  was  bnxned 
and  wholly  destroyed  by  Are,  the  property 
so  bomed  beSog  of  the  valiie  ct  $3,000;  that 
on  Fdnnary  2,  1888,  tbe  aforesaid  plaintur 
gave  to  said  defendant  doe  notice  and  proof 
of  said  fire  and  Iocs,  and  that  on  February 
26,  1888,  fliia,  at  defendanfa  request,  was 
sivplemokted  by  fnrUw  proof  hy  the  ddlr- 
oy  to  defendant  at  on  InvenbHy  of  the  de- 
stroyed propwty  aforesaid,  giving  a  desorip- 
tkm  of  Uie  quality,  quantity,  and  cost  of 
each  pfeoe  thereof,  as  required  by  the  said 
defoodant;  after  which,  on  April  2d.  toBoyr- 
Ing,  upoa  defendant's  requirement  to  tiist 
effect,  plaintiff  submitted  fully  to  an  eiam- 
Inatlon  on  oath,  as  provided  for  In  said  pol* 
ley.  The  plaintiff,  in  his  petltl<m.  claimed 
that,  notwithstanding  the  obJectlonB  made 
as  to  the  sufficiency  of  proof  of  loss,  the 
above-redted  proceedings  constituted  suffi- 
deait  proof  In  that  behalf;  and,  having  al- 
leged  damage  to  the  amount  of  $3,000,  the 
plaintiff  prayed  judgment  against  defendant 
for  that  amount,  witli  7  per  cent,  tuterest 
per  annum 'from  February  2,  18S8.  and  costs 
of  suit  In  the  record  Is  contained  a  o^y 
of  the  summons  and  of  an  alias  samuMms. 
with  the  Indorsements  on  each.  These,  In 
tills  case,  are  of  no  use  whatever,  and  only 
serve  to  camber  the  record.  They  should 
ttierefue  have  been  omitted  therefronL 

TtM  deflendant  answered  In  Oe  district 
court,  denying  each  allegation  9t  i^atatun 
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peritlfm  not  spedflcally  admitted  In  eatd  an- 
«wer.  Th.«  execution  of  ttte  policy  and  pay- 
raent  of  the  premium,  as  stated  In  tbe  peti- 
tion, were  admitted,  as  was  also  the  de- 
•tmctlon  of  a  portion  of  the  insured  property 
im  January  12,  1889.  Spedftcally  the  answer 
dmled  that  on  Janoary  11,  1889,  tbe  defend^ 
ant,  by  Its  duly-authorized  agents  at  Omaha, 
transferred  and  Indorsed  said  policy  In  writ- 
ing, and  thereby  made  said  policy  coyer  and 
Insure  said  property,  or  become  veBpanStOm 
tot  loss  or  damage  to  the  same  In  any  man- 
whatever,  or  at  any  place  except  at  the 
place  and  upon  the  premises  where  said 
pnptacty  was  located  at  the  time  of  flie  la* 
anance  of  tbe  original  policy.  The  answer 
denied  that  Co tn stock,  Martin  &  Perfect 
w^B  the  duly-enthorlsed  agents  of  defend- 
ant at  Omaha  on  January  11,  1888,  or  at 
any  other  time,  and  denied  that  aald  Gom- 
stoi^  Martin  &  Perfect  had  any  authority 
at  any  time  or  In  any  manner  whateTM  to 
make  the  so-called  "remoTsl  Indorsement" 
alleged  In  plalntMT'a  petition,  bat  tbe  said 
defraidant  arerred  and  chafed  the  fact  to 
be  that  said  Comstock,  Martin  &  Prafect 
were  not  authorised  on  said  January  11, 
1888,  or  at  any  other  time,  to  make  any  In- 
dorsement upon  said  policy,  or  to  bind  said 
defiendant  in  any  manner  in  respect  thereto. 
The  answer  further  charged  ^t  plaintiff 
had  been  guilty  of  fraud  and  misrepresenta- 
tion. In  omtttli^  to  make  known  facts 
material  to  the  risk  in  and  about  procuring 
to  be  made  by  Oomstodi,  Martin  &  Perfect 
on  January  11,  1888,  a  pretended  "removal 
tndoraement,"  for  that  on  or  about  December 
7,  1888,  and  at  divers  times  prior  thereto 
after  October  18,  1888,  plaintiff  was  noti- 
fied and  advised  by  defendant  tlirough  Its 
agents  at  Slonx  Falls,  who  had  Issued  said 
policy,  tbat  def«idant  was  unwilling  longer 
to  carry  said  risk,  and  desired  to  terminate 
tbe  same,  and  refund  tbe  ratable  proportion 
of  tbe  preminm  for  the  unexpired  term  of 
the  policy,  and  on  Bald  date  requested  plain- 
tiff to  return  said  policy  to  iald  agents, 
wltb  tbe  cancdlatlon  recited  thereon,  piop- 
erly  rigned  as  rec^ved  from  said  agenta  for 
tbe  ratable  proportion  of  che  premium  for 
tbe  unexpired  term  of  the  policy.  The  an- 
swer alleged  further  the  complete  failure  of 
tbe  plaintiff  to  comply  with  these  require- 
ments,  and  the  procuring  from  Comstock. 
Martin  A  Perfect  of  aald  "removal  indorse- 
inent"  to  be  made  by  them,  while  they 
were  In  total  Ignorance  of  said  facts,  as  was 
well  known  to  the  plaintiff  at  the  time.  Tbe 
defendant,  In  the  fifth  paragraph  of  Its  an- 
swer, further  alleged  that  plaintiff  ought 
not  to  recover,  for  that,  by  the  above  policy. 
It  was  provided  that  "this  policy  ahall  be- 
come void  unless  consent  In  writing  Is  In- 
dorsed thereon  by  and  on  behalf  of  tbe  so- 
ciety fdef«idant]  In  each  of  the  following 
cases:  If  the  Insured  have  or  shall  here- 
after obtain  any  other  policy  or  agreement 
for  Insurance,  whether  valid  or  not,  on  the 


property  above  moitloned,  or  any  part  there- 
of," whereas,  as  tbe  defendant  avened,  at 
the  time  the  above  policy  was  Issued  tA 
idalntiff  said  plaintiff  had  another  policy  of 
Insurance  covering  the  same  propwty.  Tbe 
said  prior  pi^Ucy,  being  for  |2,000,  was  is- 
sued by  the  Inmrance  Company  of  Dakota, 
and  by  its  ovm  provisions  not  terminating 
until  November  1,  1888,  and,  as  the  de- 
feaidant  alleged,  the  existence  of  this  prior 
Insurance  was  fraudulently  concealed  from 
defendant's  agmts  wben  they  Issoed  the  poli- 
cy sued  on. 

The  reply  averred  that  Comstock,  Martin 
ft  Perfect  were  tbe  dnly-euthotlxed  agenta 
of  defendant  on  January  11,  1888,  and  both 
before  and  after  ttiat  date;  tbat  tbe  acts 
of  said  agents  In  respect  to  the  policy  sued 
on  were  well  known  to  defendant,  by  whom 
no  objection  was  made  to  said  acts  nntU  the 
answer  was  made  in  this  causa  The  reply  al- 
leged tbe  various  matters  stated  in  tbe  petir 
tloa  as  to  tbe  prooCi  required  and  Qie  exam- 
ination to  which  plaintiff  was  subjected,  and 
stated  that  In  ea<^  of  these  the  object  of  de- 
fendant was  solely  to  ascertain  the  value  of 
tbe  property  insured,  and  that  no  question  of 
the  auth(»4ty  of  the  agents  of  defmdant 
was  touched  upon  in  said  examination;  nei- 
ther was  the  validity  of  said  policy  ques- 
tioned by  defendant,  nor  was  any  objection 
made  to  the  "removal  indorsemoit"  placed 
upon  said  policy  by  tbe  said  Oonutock.  Mar^ 
tin  A  Flerfect;  whereby  plaintiff  tnnlfttMi  that 
all  such  objections  were  waived.  The  r^ly 
originally  denied  each  averment  made  In  the 
answer  as  to  the  existence  of  another  policy 
of  Insurance,  and  the  fraudulent  concealment 
thereof  from  the  d^endant'a  agent  who  is- 
sued tbe  policy  sued  on  at  tbe  time  of  its 
Issuance.  After  the  argnmrat,  but  before 
the  final  submission  of  the  case  to  tbe  jury, 
plaintiff  withdrew  the  denials  contained  in 
tbe  last  sentence,  and  sabstitnted  the  fol- 
lowing amoidment;  "Replying  to  the  fifth 
paragraph  of  defendanf  a  answer,  plaintiff  al- 
leges that  the  defendant  at  the  time  of  the 
issuing  of  tbe  policy  mentioned  in  the  peti- 
tion knew  of  tbe  prior  Insurance  mentioned 
In  defendant's  answer,  and  knew  tbat  said 
prior  tnaurance  existed,  and,  knowing  such 
fact  at  the  time  plaintiff  applied  for  the 
policy  mentioned  In  the  petition,  defendant 
issued  the  same  notwithstanding  said  prior 
Insurance;  and,  replytog  tartber  to  said 
paragraph,  plaintiff  denies  each  and  every 
allegation  therein  contained." 

On  April  16,  1881,  the  trial  having  been 
concluded,  tbe  jury  returned  a  general  ver- 
dict In  favor  of  plataitiff  for  $3,369.25,  at 
the  same  time  retumii^  answers  to  the 
special  hiterrogatories  submitted,  as  follows: 
"First.  At  the  time  tbe  policy  of  Insurance 
sued  upon  In  this  action  was  issued,  did  the 
plaintiff  have  a  policy  of  insuranoe  covering 
tbe  same  property  by  the  Insurance  Com- 
pany of  Dakota?  Answer  yea  or  no.  An- 
swer. No.   Second.  Where  were  the  goods 
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dalmed  to  liare  been  destn^ed  at  Hw  time 
the  removal  indorsement  was  made  upon  the 
policy  In  suit  bj  OomstodE,  MarUn  &  Per- 
fect? Answer.  Omaha,  Neb.,  at  the  depot. 
Third.  At  the  time  plafaitl(r  applied  to  Corn- 
stock,  Martin  &  Perfect,  and  asked  that  the 
removal  Indorsement  be  i^laced  upon  the  pol- 
icy In  suit,  had  he  beoL  adrlsed,  or  did  he 
know,  that  the  defendant  had  instructed  its 
local  agoits  at  Sioux  Falls  to  cancel  ttie  po^ 
icy  of  insurance  In  suit?  Answer  yes  or 
no.  Aubww.  Na"  A  motion  for  a  new  trial 
havlDg  been  overraled,  Judgment  was  ren- 
^ned  fbr  the  amount  found  dne  by  the  gen- 
eral TerdlcL  To  reverse  this  judgment  the 
cause  is  brous^t  Into  this  court  by  petition  In 
error,  In  which  the  Bun  Fire  Office  of  Lon- 
dcn  is  plaintiff. 

The  errors  alleged  will  be  considered  in 
the  order  In  which  they  were  presented  in 
Ihe  brief  of  plaintiff  In  error.  Hie  matter 
first  and  at  most  length  oomidalned  of  Is 
that  the  damages  are  excestfve,  the  quality, 
quantity,  and  value  of  the  tnsnred  property 
being  out  of  all  projiortion  to  the  drcum- 
stances  of  plaintiff,  and  indeed  of  any  one 
eteev  and  not  capable  of  being  crowded  into 
the  apace  where  th^  woe  stowed;  and 
because,  from  the  length  of  time  many  of 
tlw  artides  had  been  in  use,  they  must  have 
been  worn  out,  and  therefore  of  little  or  no 
value.  These  cmudderatlons,  however,  are 
only  addressed  to  the  credibility  of  the  tes- 
timimy  of  defendant  In  error.  His  evidence 
was  full  and  explicit  as  to  the  description 
and  price  of  each  article,  tiiough  to  plain- 
tiff in  error  It  was  Intrinsically  Improbable. 
He  was  not  contradicted  as  to  these  mat- 
ters; ndttaer  was  any  effort  made  in  that 
dhrectlon,  thon^  F.  W.  Harrington,  the 
agent  wrote  the  policy  sued  on,  testi- 
fied that  when  said  policy  wss  Issued  he  ex- 
amined the  property  insured.  Under  these 
drenmstances,  the  argnmoit  as  to  the  In- 
herent hnprobaUlitles  of  the  testimony  of 
the  defendant  in  error  are  not  auffldraitly 
omtroUing  to  overcome  the  presumptions 
which  exist  in  favor  of  the  Correctness  of 
the  vardlct  of  a  jury. 

2.  The  second  matter  argued  Is  as  to  the 
refusal  of  the  court  to  give  Instruction  S  re- 
quested by  the  plaintiff  In  error.  It  was  as 
follows:  "Number  8.  The  [daintifl  in  an  ac- 
tion of  this  kind  1b  entitled  to  recover.  If  enti- 
tled to  recover  at  all,  only  the  fair  market 
value  of  the  property  actually  destroyed;  and 
the  burden  of  proof  Is  upon  plalDtlfiT.  under 
the  issues  in  this  case,  to  establish  such  fair 
market  value  by  a  fair  preponderance  of  the 
evidence."  In  the  same  connection,  however, 
plaintiff  in  error  Insists  that  the  court  erred 
in  giving  instruction  numbered  14^,  which  la 
in  the  following  language:  "Number  14^ 
Hie  plaintiff  in  an  action  of  this  kind  is  en- 
titled to  recover,  if  entitled  to  recover  at  all, 
only  the  fair  market  value  of  the  property 
destroyed;  and  the  burden  of  the  proof  Is  on 
On  plaintiff,  nndw  the  Issues  In  this  case^  to 


estabUdi  audi  fiUr  maAet  value  b7  *i  ^h* 
prepond^ance  of  evidence.  The  fair  market 
value  is  not  what  a  juuk  shop  or  a  second- 
hand dealor  would  give,  but  it  means  a  fair 
reasonable  martcet  value  of  said  property  In 
this  dty*  and  not  what  the  property  would 
bring  under  extraordinary  drenmstances  or 
by  a  foi-ccd  sale.  You  must  ascertain  thdr 
value  from  a  fhlr  and  impartial  considera- 
tion of  all  tiie  evidence  In  this  csaei"  The 
first  soLtence  in  the  Instruction  last  copied  is 
identical  with  the  eighth  iustroctlon  asked 
by  the  plrilqt<«f  In  error.  The  matter  added 
In  the  last  two  sentences  in  the  last-quoted 
instmetion,  to  the  effect  that  the  true 

value  must  be  ascertained,  not  from  what  a 
Junk  shf>i)  or  second-hand  dealer  would  givi>. 
nor  from  what  the  property  would  bring  un- 
der extraor^naxT  drenmstances  or  a  forced 
sale,  was  correct  The  terms  of  the  polley 
were  that  the  insurance  company  "will  pay 
or  make  good  all  sodi  immediate  loss  or 
damage  tf  the  property,  during  the  term  for 
whidi  it  was  insured,  should  be  damaged  or 
destroyed  by  fire.  In  the  policy  there  Is  no 
reference  to  payment  of  the  market  value 
of  the  goods,  or  any  other  special  deecriptiOD 
of  value.  The  contract  was  to  pay  or  make 
good  the  Immediate  loss  or  damage  caused. 
The  agent  of  the  insurance  company  had 
veiy  property  examined  the  proparty  when  It 
was  insured.  The  policy  clearly  described 
the  class  of  property  upon  wiilch  thereby  the 
Insurance  was  effected.  The  parties  could 
have  had  tn  oontemplatiott  no.siidi  standard 
of  valuatitm  as  would  obtain  If  the  contxact 
bad  been  for  the  sale  of  merdumdlse.  It 
was  not  a  contract  in  that  nature,  but  was 
<me  to  indemnify  the  insured  for  whatever 
:  loss  should  be  caused  to  the  Insured  property 
i  by  Are  during  the  time  fixed  in  the  poUey. 
\  TbS»  policy  provided  that,  in  case  of  damage 
to  personal  property,  tiie  insured  diould 
forthwith  cause  it  to  be  put  in  order,  assort- 
ing  and  arranging  the  various  artides  accord 
ing  to  thdr  Idnds,  separating  the  damaged 
from  the  undamaged,  etc  It  would  hardly 
be  daimcd,  in  view  of  tibese  provlsliHis,  that 
If  dothlng  was  damaged  by  fire  the  Inquiries 
upon  a  trial  would  be,  first,  what  would  luivt* 
I  been  the  market  value  of  the  property  before 
I  it  was  damaged,  as  fixed  by  a  junk  shop  or 
I  a  dealer  In  second-hand  clothing?  and  tl)(*ii. 
what  was  the  maricet  value  of  sudi  clothing 
after  it  vras  damaged,  as  fixed  by  the  same 
class  of  authority,  \i\wu  prices  c-iirr»'«l;V  thi' 
damage  to  be  ascertained  by  subtracting  oue 
of  these  Items  from  the  other.  The  policy 
itodf  discloses  that  the  subject-matter  was 
not  maiketable  commodity,  and  It  is  not  be- 
lieved that  In  estimaUng  the  damage  for 
which  the  insurer  should  answer  that  the  de- 
ment of  value  as  fixed  in  the  maiket  ou^t 
I  alone  to  control.  There  is  no  necessity  of  re- 
sort to  such  a  valuation  to  ascertain  the  Im- 
I  mediate  loss  suffered.  If  the  Insured  artidee 
of  dothlng,  furniture,  bedding,  eto.,  have 
'  been  destroyed,  the  question  for  determlna- 
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tlon  In  fiDdlDK  the  amoimt  of  Ihe  recoTery 
Is,  what  was  the  fair  value  of  the  property 
before  It  was  destroyed?  In  this  it  is  not  to 
be  understood  that  any  fanciful  notions  of 
the  value  entertained  by  the  owner  of  such 
articles  nre  properly  to  l>e  ronsiflcn'tl,  but, 
rather,  what  would  the  destroyed  goods  have 
been  worth  for  the  use  of  suc^  people  as  or- 
dinarily Qse  goods  of  that  class,  provided 
they  were  la  need  of  them;  this  value,  on  the 
one  hand,  not  to  be  swollen  by  a  sentimental 
partiality  of  Its  owner,  and,  on  the  other, 
not  to  be  subjected  to  the  odium  and  sus- 
picion generally  incident  to  second-hand 
clothing  or  furniture.  If  any  of  the  insured 
property  was  a  marl^etable  commodity,  Its 
value  might  by  the  Jury  be  found  from  the 
prevailing  market  price;  otherwise  the  sim- 
ple fair  value  should  govern.  These  sugges- 
tions embody  the  principle  upon  which  the 
Jury  were  Instructed  upon  this  subject,  and 
fairly  consider  the  objections  and  arguments 
made  in  criticism  thereof  by  the  plaintiff  in 
error.  The  views  above  expressed  are  not 
without  support  In  other  adjudicated  cases 
involving  the  same  question.  In  dure  v.  In- 
surance Co.,  67  Iowa,  on  page  276,  23  N.  W. 
Rep.  137,  and  25  N.W.  Rep.  lo9,  Adnms,  C.  J., 
delivering  the  opinion  of  the  court,  said: 
"The  court  Instructed  the  jury  to  allow  the 
fftir  value  of  the  property.  The  defendant 
assigns  as  error  the  giving  of  this  instruction. 
In  our  opinion,  there  is  no  error  in  the  in- 
struction. If  there  had  been  evidence  that 
the  property  bad  a  distinctly  recognized  mar- 
ket value,  it  might  have  been  better  to  have 
Instructed  the  jury  to  allow  the  market  val- 
ue; but  there  was  no  such  evidence,  and  the 
instruction  to  allow  the  fair  value  appears  to 
us  to  be  unobjectionable."  In  Joy  v.  Insur- 
ance Co.,  48  N.  W.  Bep.  1049,  the  supreme 
court  of  Iowa  said:  "The  property  in  ques- 
tion consisted  of  old  or  second-hand  furni- 
ture, the  market  price  of  which  it  Is  usaally 
very  difficult  to  establish.  It  cannot  be  said 
to  have  a  fixed  market  value,  and  we  think 
that  the  price  for  which  it  was  offered  by 
the  owner  is  at  least  competent  evidence  to 
be  considered  by  the  jury.  If  such  an  offer 
was  accepted,  it  wonld  seem  quite  conclusive 
that  the  property  was  worth  the  amount 
of  the  offer.  If  not  accepted,  It  would  be 
evidence  tending  to  show  that  the  prop- 
erty was  not  worth  more  than  fliat  for 
which  It  was  offered.  It  la  not  to  be  as- 
sumed. In  the  absence  of  proof,  that  the  offer 
was  'dictated  by  pressing  circurastam'i's.'  or 
for  other  reasons  that  ml^t  render  the  proof 
of  such  offer  of  no  avail;  but,  If  such  circum- 
stances exist,  they  may  be  shown,  and  thus 
give  to  the  testimony  the  weight  to  which  it 
is  entitled."  This  subject  is  thus  disctissed 
in  Sutherland  on  Damages,  (volume  2,  page 
3S7:)  "If  the  article  in  que.<itlon  has  no  mar- 
ket value,  its  value  may  be  shown  by  proof 
of  such  elements  of  facts  affecting  the  ques- 
tion as  exist  Recourse  may  be  had  to  the 
Items  of  co»t  and  Its  utility  and  use;  and 


<  opinions  of  witnesses  properly  Informed  on 
the  subject  may  also  be  ^vea  In  respect  to 
its  value."  Under  the  clrcmustancee  of  this 
,  case  It  is  believed  that  there  was  sufficient 
;  evidence  of  a  proper  character  upon  which 
to  submit  to  the  jxxry  the  question  of  the 
amount  of  loss  sustained,  and  that  the  rules 
to  be  observed  In  the  CMialderation  of  that 
question  were  correctly  stated  by  the  court 
to  the  jury. 

I     3.  The  plaintiff  In  error  insists  that  the 
fifth  paragraph  of  its  answer,  setting  up  the 
existence  of  an  existing  concealed  Insurance 
\  upon  the  same  goods  covered  by  the  policy 
sued  upon,  was  confessed  by  defendant  In 
I  error's  reply  in  respect  thereto.  The  para- 
I  graph  of  the  reply  referred  to  has  herelnbe* 
fore  been  copied  in  full,  and  by  an  inspection 
'  will  be  foimd  to  consist— First  of  an  aver- 
ment of  knowledge  of  the  existence  of  said 
!  prior  insurance  when  the  policy  sued  upon 
i  was  made;  and,  second,  a  denial  of  each  and 
j  every  allegation  of  the  aforesaid  fifth  para- 
graph of  the  answer.    Section  121  of  the 
Code  of  Civil  Procedure  provides  as  follows: 
"In  the  construction  of  any  pleading  for  the 
purpose  of  determining  Its  effects  Its  allega- 
tlons  shall  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  par> 
ties."  Thus  consldwing  the  two  parts  of  the 
reply,  there  Is  no  difficulty  in  harmonizing 
them,  each  with  the  other,  for,  regarding 
one  as  a  denial  of  the  facts  charged,  the  oth- 
er may  well  be  treated  as  though  contingent- 
ly, upon  the  plaintiff  in  error  successfully  es- 
tablishing the  existence  of  the  prior  Insur- 
I  ance,  the  defendant  had  alleged  a  knowledge 
;  of  such  policy  and  waiver  of  objection  there- 
to by  the  plaintiff  In  error.  If  these  matters 
rendered  this  part  of  the  reply  so  indefinite 
;  and  uncertain  that  the  precise  nature  of  the 
I  charge   or  defense  was  not  apparent,  the 
I  court,  upon  motion,  would  undoubtedly  have 
]  required  It  to  be  made  more  definite  and  cer- 
tain. Section  125,  Code  Civil  Proc  No  ob- 
jection was  made  for  this  reason,  and  It 
J  would  manifestly  be  very  unjust  to  deprive 
I  defendant  In  error  of  the  benefit  of  his  denial 
of  the  existence  of  a  prior  Insurance,  espe- 
cially In  view  of  the  fact  that  the  jury  spe- 
cially found  that  no  such  prior  Insurance  ex- 
isted. 

4.  There  was  refused  the  offer  to  prove  the 
general  reputation  for  truth  and  veracity  of 
Mr.  Ayerst  in  Stoux  Falls.  The  residence  of 
Mr.  Ayerst  in  the  place  last  mentioned  was 
j  from  1884  to  Octob«*,  1888,  at  which  time  he 
'  removed  to  Omaha,  where  he  resided  during 
the  interim  between  said  last-mentioned  date 
and  April,  1S90,  at  which  time  he  removed 
to  Seattle,  where  he  continued  to  reside  until 
the  date  of  the  trial,  which  was  in  April. 
1891.  Between  the  termination  of  his  resi- 
dence at  Sioux  Falls  and  the  date  fst  the  trial 
there  was  an  Interval  of  two  years  and  six 
mouths.  The  dedslona  are  not  uniform  as 
.  to  the  rule  applicable  to  this  form  of  Im- 
I  penchmrat,  it  Is  tnte,  bat  in  this  Btate  no 
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^oubt  can  well  exist  In  Long  t.  State,  23 
Neb.  31,  36  N.  W.  Bep.  810.  the  foUowlnx 
langoafe  of  Judge  Brewer  In  Fisher  t.  Con- 
way, 21  Kan.  25,  waa  qooted  with  approval: 
"Impeaching  teatlmony  is  for  the  purpose  of 
discrediting  a  witness  by  showing  that  the 
■community  In  which  he  llTes  does  not  believe 
what  he  says;  that  he  is  such  a  nototlow 
Uar  that  he  Is  generally  disbeUeved.  It  Is  tala 
present  creaibUl^  that  Is  to  be  attadced.  la 
Iw  now  to  be  beared}  What  do  bis  n^i^- 
bors  think  and  say  ai  him  at  the  present 
-time?  not,  what  did  they  think  and  say 
months  and  years  ago?"  In  Marlon  t.  State, 
20  Neb.  242,  2d  N.  W.  Bep.  911,  It  waa  hdd 
that  the  general  reputation  to  be  proved 
must  be  confined  to  a  time  very  near  the 
•date  when  the  witness  testified.  From  the 
Above  statement  as  to  the  residence  ot  ICr. 
Ay  erst  it  appears  that  of  the  2H  years  which 
liad  elapsed  since  his  reeldoice  In  Sloox 
Falls  erased  he  had  resided  1%  years  In 
Omaha,  where  the  trial  was  then  In  progress. 
He  certainly  most  have  established  a  reputa- 
tion for  truthfulness,  or  the  contrary,  within 
that  time;  and  proof  of  hla  reputation  ante- 
rior at  least  to  his  realdsnce  In  Omaha  was 
too  remote  for  the  purpose  of  Impeaidimait. 
The  evidence  offered  for  the  purpose  was 
therefore  properly  excluded.  While  some 
•oOier  propositions  of  fact  were  put  In  Issue 
by  the  pleadings,  none  have  been  argued  ex- 
•c^t  such  as  have  already  rec^ved  conaidera- 
tlon  and  determination.  The  Judgment  ot 
the  district  court  Is  affirmed.  The  other  oom- 
vnissloners  concur. 


STATE  V.  COMMERCIAl.  ft  SAV.  BANK 

OP  KEARNEY, 
•(Supreme  Court  of  Nebraska.    June  6,  1893.) 
fiTATS  Banks  —  iNtoLVSNor  —  Actios  to  Wisd 
OP  ArFAius— Pabtibs — Findixqs  or  Rbibbib — 

PaAOTICB. 

1.  The  findings  of  fact  In  the  report  of  a 
veferee  will  not  be  distnrbed,  vnleu  manifestly 
•contrary  to  the  weight  of  the  evidence. 

Z  In  winding  up  the  affairs  of  an  iasolveat 
bank  nnder  the  statutes  of  this  state,  the  re- 
-ceiver  of  such  bank,  when  so  authorized  by 
this  court,  may  take  such  steps  as  shall  be  nec- 
-essary  to  enable  him  to  secure  possession  of 
the  assets  of  such  bank,  or  tbeir  value. 

3.  It  is  not  necessarr,  in  proceediugs  to  ob- 
tain possession  of  the  assets  of  an  Insolvent 
bank,  wrongfnlly  withheld  by  one  of  lis  limaer 
•officers,  to  join  as  parties  to  the  proceedlnga 
-other  Indivlaiiais,  for  whose  benefit  the  misap- 
propriation took  place.  Neither  can  suph  bana 
■officer  ret^uire  the  allowance  of  a  set<off  or 
•counterclaim  as  a  condition  precedent  to  the 
•delivery  of  the  possession  of  such  assets. 

4.  Where  parties  have.  1^  the  fraudulent 
«onduct  of  themselves  or  their  agents,  obtained 
possession  of  the  assets  of  an  insolvent  bank, 
«nd  are  unable  to  return  to  the  receiver  of 
such  insolvent  bank  the  said  assets,  in  kind, 
Mich  parties  will  be  held  to  strict  aooonntaUllty 
for  tlie  value  thereof. 

(Sjllabus  by  the  Court.) 

Gommis^oners'  decision. 
Original  action  by  the  state  of  Nebraska 
against  the  Commercial  ft  Savings  Bank  of 


Kearney.  Heard  on  report  of  refene.  Judp 
ment  for  pUilntlff. 

Mars^  ft  NertuB,  for  oomplalnanL  W. 
L.  ^nd,  for  defendant. 

RXAN,  O.  The  Gommerdal  A  Savings 
Bank  of  Kearney  was  wganlzed  under  the 
lawB  of  Oils  state  In  the  faU  of  the  year  of 
1889,  and,  as  such  bank,  transacted  bnslnees 
until  and  Including  January  80,  1892.  On 
this  last-named  date,  and  for  some  time 
prevloaa  fliereto,  Sylvester  &  St  Jobn  was 
prerident  of  said  bank,  at  Oie  same  time 
being  aecretary  of  the  Mutual  Loan  ft  In- 
veadnent  Company  of  Kearney,  while  John 
Bamd,  contemporaneously,  waa  cashier  of  fiie 
aftveaald  bank.  About  half  past  S  o'clock  P. 
M.  at  January  80;  1892,  (whldi  waa  Saturday,) 
there  was  executed  between  the  Mutual 
Loan  ft  birestment  OomiMUiy,  by  Sylvester 
8.  St  John,  Iti  secretary,  and  by  Sylvester 
S.  St  John  In  his  Individual  capacity,  as 
parties  of  the  first  part  and  the  Commercial 
ft  SaviDgB  Bank,  by  Jcdm  Bamd,  Its  cashier, 
and  by  Jobn  Bamd  Individually,  aa  parties 
of  the  second  part,  a  wiltbiK  of  whldi  the 
following  la  a  coi^:  "Kearney,  Neb.,  Jan'y 
30th,  1882.  Artlde  of  agreement  made  and 
entered  Into  this  day  by  and  between  the 
Mutual  Loan  ft  Investment  Company  and 
Sylvester  S.  St  JtAax,  of  the  one  part,  and 
the  Gommerdal  ft  Savings  Bank  and  John 
Bamd,  of  the  second  part,  wltneaseth,  that 
the  said  party  of  the  first  part  hereby  as- 
aumes  and  agrees  to  pay  a  certain  note  of 
five  thousand  (^000)  doQars  given  by  John 
Bamd  to  ttie  Mutual  Loan  ft  l^rrestment 
Company,  and  1^  them  discounted  at  Es- 
sex Natlanal  Bank,  Haverhill,  Mass.,  In  con- 
sideration of  the  said  Commercial  ft  Savings 
Bank  paying  a  ooialn  note  of  five  fliauaand 
doUars  (15.000)  given  by  tlie  said  Mutual 
Loan  ft  Investment  Ca  to  the  said  Commer- 
cial ft  Savings  Bank,  and  by  them  discount- 
ed at  the  Unkai  National  Bank  of  Qiicaga 
In  consideration  of  the  payment  In  carii  of 
two  thousand  (f2,000)  dollars  the  Commerdai 
ft  Sa^ngs  Bank  herein  agrees  to  pay  a  cer^ 
tain  note  given  1^  the  Mutual  loan  ft  In- 
vestment Co.  to  said  bank,  and  by  them  dis- 
counted at  the  Unctdn  National  Bank,  Un- 
coin,  Neb^,  and  they  hereby  agree  to  return 
certain  notes  for  tiiree  thousand  ($3,000)  dol- 
lars put  up  by  the  said  the  Mutual  Loan  A 
Investment  Go.  as  collateral  to  said  note  of 
two  thousand  (f2,000)  dollars.  The  Commer- 
cial ft  Savings  Bank  also  agrees  to  pay  a 
oertaln  draft  to  the  Cltlzena*  Savings  ft 
Trust  Co.,  of  Iowa  Caty,  Iowa,  given  In  pay- 
ment of  a  certain  certificate  of  deposit  is- 
sued by  the  said  the  Gommerdal  ft  Savings 
Bank  to  A.  C.  Illnman,  and  by  him  discount- 
ed at  the  Gltlzeua'  Savings  ft  Trust  Cio.,  of 
Iowa  City,  Iowa.  Also,  SyL  S.  St  John 
agrees  to  tnm  over  to  said  Jc^n  Bamd  stock 
number  one,  <!,)  two,  (2,)  and  four,  (4.)  and 
thirty-eight,  (38,)  of  the  Commercial  ft  Sav- 
ings Bank,  being  two  Imndred  (200)  ahuea 
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dUs  A*j  Mid  to  Mid  Jotsn  BudO,  casblor, 
and  tbe  nld  John  Bamd  agrees  to  turn 
over  to  8.  8t  John  nnmber  rixteen  (IQ) 
aud  seroitieeii  CL7)  of  ttie  Mntaal  Loen  ft 
Inrestmeot  Ga'e  etocik,  being  aereDtr-flTO 
<7i»)  shares  tills  day  sold  to  said  Sylvester 
&  St  John.  The  Oommerdal  &  Sarings 
Bank  also  agrees  to  retam  to  tbe  Mutual 
Loan  ft  Investment  Co.  first  mortgages  em 
real  estate,  amoonting  to  forty-nine  hundred 
efty  ($4,960)  doUars,  hdd  by  tbe  Union  Na- 
tlcmal  Bank  ot  Gblcago  as  odlateral  secocltr; 
also,  fire  tbonsand  dollars,  ($5,000.)  more  or 
less,  of  first  mortgages  on  real  estate  held  Iv 
F.  D.  Updyke  as  collateral  to  tbe  said  Oom- 
merdal ft  SaTlDgs  Baize's  note  ct  Ato  tbo»> 
sand  <96»000)  dollars,  wblcb  the  said  Com* 
merdal  ft  SsTlnga  Bank  agrees  to  pay.  In 
witness  wbereo^  ve  bare  set  oar  handa  and 
seals  this  30tb  day  of  January,  1882.  Tbe 
Mntnal  Loan  ft  Inv.  Go.,  SyL  S.  St  Jobn, 
SeCy.  {Seal.]  Sylrester  8.  St  Jobn.  [Seal.] 
Tlie  Oommerdal  ft  Savings  Bank,  tqr  Jobn 
Bamd.  Gaabler.  [Seal.]  Jobn  Bamd.  [SeoL] 
Wlineas:  A.  H.  B^trand,  I*  H.  St  Jobn.^ 
On  Monday,  Febroary  1, 1882,  a  spedslmeet- 
Ing  of  tbe  directors  of  said  bank  was  held 
at  8  o'dodE  A.  M,  as  dunm  by  tbe  bank 
sectwds,  at  wblcb  nwetlng  tbe  fk^wlng  pro- 
ceedings were  bad:  "Spedal  meeting  ot  (Uf 
rectors  held  at  8  A.  M.,  Feb'y  1st.  1882. 
Meeting  called  to  order  by  8.  S.  St  J<Ad, 
Pres't  Present:  S.  &  St  John,  Jobn  Bamd, 
Jobn  8oott,  O.  P.  Psaraon,  W.  F.  Plckuiuft 
T.  N.  HartKll.  and  A  H.  Bertrond.  Tlie 
ftdlowlng  letter  was  read:  'Kearny,  Neb., 
Jan'y  IKNb,  3882.  TO  tbe  Board  of  DUwctors 
of  tbe  Oommerdal  ft  Sarlngs  Bank— Gentle- 
men: Having  sold  my  stock,  and  disposed  at 
all  my  totens^  In  the  bank.  X  necessarily 
cease  all  of  my  connection  with  the  Baine,and 
tender  my  resignation  as  dinector  and  pres- 
Idoit  Tours,  most  truly,  Sylvester  &  St 
John.'  The  reslgnatkm  ot  Mr.  St.  Jobn  was 
moved  and  carried,  as  director  and  preai* 
dent  On  motion,  the  reslgnatkm  of  John 
Bamd,  cashier  of  tbe  bank,  was  carried  and 
accepted.  On  motion,  John  Bamd  was  elect- 
ed president  of  the  bank.  Gariied.  On  mo- 
tioa,  it  was  seconded  and  carried  that  tba 
board  of  directors  confirm  tbe  transfer  of 
stock,  notes,  etc.,  made  between  S.  8.  Bt 
John  and  the  Mutual  Loan  ft  Investmait 
Co,  <it  the  first  part,  and  John  Bamd  and 
tbe  Oommerdal  ft  Savings  Bank,  of  the  sec- 
ond part,  as  appears  on  the  records  of  the 
bank  as  having  taken  place  Jan'y  30th,  1892. 
A  atatement  was  made  by  Jobn  Bamd  that, 
owing  to  conditions  and  drcnmstances  over 
wUcb  tbe  bank  bad  no  control,  the  bank 
would  jMsalbly  be  compelled  to  close  its 
doors  and  buslneas,  for  want  <a  funds;  that 
ttds  sute  of  aftalrs  was  brooj^kt  alxmt  by 
the  general  depresrion  of  financial  matters 
lor  the  last  eighteen  months,  causing  a 
shrinkage  in  the  d^toslts  of  the  bonk,  and 
Inability  to  collect  and  realize  iqHm  Ua  re- 
sources. On  motlwi,  tbe  aeslgnatloit  ot  O, 
v.fi5N.w.no.S — 41 


P.  Pearson,  J<An  Scott,  T.  K.  HartMll,  and 
W.  F.  Pickering,  as  directors  of  the  bank, 
were  accepted,  and  their  stock  in  said  bank 
was  purdiased  by  the  Gonimercfal  ft  Sav- 
ings Bank.  Moved  and  carried  that  the 
above  transf^  ot  bonk  ttodi  be  recorded  on 
the  stock  ledger  of  the  bank.  On  motion, 
adjourned.  A.  B.  Bertrand,  Asst  OadUer 
and  Actg.  8ec7-" 

As  developed  by  subseqnoit  events,  the 
bank  was  at  that  time  hopeleaaly  lDs<^vent 
Its  stock  had  no  valne  whatavw.  Under 
these  drcnmstances  tf  there  is  diargcd 
agalnat  tbe  Mutual  Loan  ft  divestment  Oom- 
pany  and  Sylvester  S.  St  John,  tbe  parOes 
of  the  first  part  to  tbe  above  agreement, 
what  th^  were  to  recdve  thereondw,  aud 
to  the  Oommerdal  ft  Savings  Bank  and  John 
Bamd,  as  parties  of  the  second  part,  the 
items  that  said  agreement  entitled  them  to 
recdve.  sodi  statement  would  stand  as  fol- 
lows: 

The  Mutual  Loan  ft  InTeBtment  Company  and 
Sylvester  S.  St  John,  Dr. 

To  agreement  of  Commercial  ft  Sav- 
ings Bank  and  Johu  Barnd  to  pay 
note  Mutual  Loan  &  iDvestmcQt 
Company    9  5.000 

To  agreement  of  Oommercial  &  Sav- 
iogs  Baok  to  pay  note  of  above  com- 
pany to  said  bank,  afterwards  dis- 
counted at  Ltncoln  Natioual  Bank..  2,000 

To  coUaterals  to  above  to  be  returned  3,000 

To  7Q  abores.  $100  each,  of  stock  Mu* 
tual  Loan  &  Investment  Company, 
at  par  valae   7.600 

To  first  nuntgages  oa  real  estate,  to 
be  returned,  held  by  Uuitxi  National 
Bank.  Chicago  

To  first  mortgages  fadd  by  Updyke  as 
collateral    5,000 

Total   927,450 

The  Commercial  ft  Saving*  Bank  and  John 
Bamd,  Dr. 

To  Mataal  Loan  ft  Inveetmeut  Com- 
pany  and  8.  S.  St.  John,  agreement 
to  par  John  Bomd's  oote  to  aaid 
Mataal  Loan  ft  Investment  Codh 
pany    16,000 

To  cash  paid  to  first  parties  to  agree- 
ment   2,000 

To  200  shares  stock  of  aaid  bank.-^ 
worthless   0,000 

Total    97,000 

Tbe  terms  of  this  agreement,  as  above 
diown,  oitltled  the  parties  of  the  first  part 
to  $27,450,  while  the  Commercial  ft  Savings 
Bank  and  John  Bamd,  parties  of  the  second 
part  recdved  In  aU  a  consideration  of  $7,000; 
Of  this  $7,000,  the  note  of  John  Bamd  to  tbe 
Mutual  Loan  &  Investment  Company  for 
$5,000  bad  been  discounted  by  the  Essex 
National  Bank  of  M&verhlU,  Mass..  presnm- 
ably  vrith  tbe  guaranty  oi  said  Mutual  Loan 
ft  InvestmHit  Company,  as  tbe  evidence  for 
the  defendant  dearly  shows  that  that  was 
Its  usual  courae  as  to  notes  discounted  by 
said  loan  and  Investment  company.  As  to 
this  note  for  $9,000.  this  company  assumed 
no  new  or  Independent  liability;  for,  in  the 
li^t  of  subsequent  events,  it  Is  quite  dear 
that  Sylvester  8.  St  John  then  well  knew 
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that  neither  the  Oommerdal  &  Savings  Bank 
nor  John  Barnd  would  be  able  to  pay  this 
note  after  becoming  a  par^  to  thla  arrange- 
ment It  Is  therefore  not  unfair  to  charge 
ui>on  this  statement,  complied  from  said 
written  contract,  as  having  been  received 
from  the  Mutual  Loan  &  Investment  Com- 
pany and  Sylvester  S.  St  John  $27,450,  and 
as  received  by  the  bank  and  Its  cashier 
but  12,000,  being  the  cash  recited  as  paid. 
This  would  leave  a  balance  In  favor  of  the 
Mutnal  Loan  &  Investment  Company  and 
Its  secretary,  Sylvester  S.  St  John,  parties 
of  the  first  part,  of  |25,450.  As  there  was 
found  In  this  bank  but  $20.70  In  cash,  ac- 
cording to  the  evidence  of  John  Barnd,  Its 
partner,  as  party  of  the  first  part  In  the 
above  transaction.  It  would  seem  that  the 
bank  got  nothing  out  of  this  deal,  which, 
with  something  of  grim  irony,  its  president 
and  cashier  call  an  ex(^nge.  When,  in 
considering  this  "exchange,"  It  la  remembered 
that  the  Oommerdal  &  Savings  Bank  was 
represented  by  Its  cashier,  whose  Judgment 
was  Impaired  by  an  insane  delusion,  and 
by  a  president  whose  Interests  were  that  the 
opposite  party  whose  controlling  officer  he 
then  was  should  profit  at  the  bank's  ex- 
pense, tliere  Is  nothing  marvelous  In  the  re- 
sult On  b^lf  of  the  secretary  of  the  Mu- 
tnal Loan  &  Investment  Company,  who  held 
the  office  of  president  of  the  Insolvent  bank 
until  Its  utter  ruin,  and  the  robbery  of  Its 
patrons,  was  an  accomplished  fact,  nothing 
In  extenuation  can  be  urged.  When  he  ten- 
dered his  resignation  as  president  of  the 
bonk  at  the  meeting  of  the  directors  held  at 
8  o'clock  In  the  forenoon  of  Monday,  Feb- 
ruary 1,  1882,  he  was  aware  that  the  bank 
was  Insolvent.— rendered  hopelessly  so  by 
his  own  betrayal  of  his  trust  It  is  now 
urged  on  his  behalf  that  there  can  be  no 
order  made  in  res[>ect  to  the  stock  of  the  de- 
funct bank  held  by  the  sons  and  brothers 
of  this  perfidious  president,  because  they 
are  not  made  parties  to  this  proceeding.  Un- 
der the  tacts  In  this  cose  It  Is  hoped  that 
no  necessity  will  exist  for  making  these  rela- 
tives such  parties.  The  misconduct  of  Syl- 
vester S.  St  John,  as  president  of  the  Com- 
mercial &  Savings  Bank,  In  becoming  a  par- 
ty to  the  misappropriation  of  the  assets  of 
that  bank,  subjected  him  to  a  personal  lia- 
bility for  the  full  value  of  those  assets  to 
the  bank's  creditors.  It  cannot  be  too  strong- 
ly or  too  freqn«itly  impressed  upon  the 
minds  of  officers  and  managers  of  banks 
and  other  corjioratlons  that  th^  are  but 
agents,  and  as  such  they  must  loyally  serve 
fh^r  prlndpals.  Banks  are  necessary  con- 
comitants of  dvillzatlon.  To  them  are  In- 
trusted the  earnings  of  honest  toll,  the  ac- 
cumulations of  intelligent  enterprise;  the 
trust  funds  of  charity,  orphanage,  and  help- 
less old  age;  and.  as  managers  of  such 
Instltntlons,  bank  presidents,  cashiers,  and 
directori  cannot  be  too  stronf^  Impressed 
with  the  req;K>nBlblll^  <tf  thdr  official  po- 


sitions. As  to  this  trust  relation  tbe  law 
will  especially  tolerate  no  violation  of  tbe 
ti^tfa  commandment. 

Sylvester  S.  St  John  and  tlie  Mutnal  Loan 
St  Investment  Company  question  the  powers 
of  the  receiver  to  institute  thla  sort  of  pro- 
ceedings as  to  them.  A  sufficient  answer  to 
this  will  be  found  by  a  reference  to  State 
T.  Commercial  State  Bank,  28  Neb.  677.  44 
N.  W.  Rep.  008.  and  State  t.  Exchange 
Bank  of  Mllllgan.  34  Neb.  108,  61  N.  W. 
Rep.  765.  The  order  In  this  case,  appolntlzig 
Heniy  Gibbons  recover,  required  the  officers 
of  the  Commercial  &  Savings  Bank  to  de- 
liver to  lilm  all  die  proper^  and  effects 
of  said  bank,  of  what  description  soevw. 
of  which  they  had  possession.  In  view  of 
the  tact  that  the  evidence  upon  whlf!h  tbe 
referee  predicated  his  findings  fully  snstalns 
eadi  of  said  findings,  the  matters  for  which 
the  Mutual  Loan  &  Investment  Company 
and  ^Ivester  S.  St  John  shall  be  held  ac- 
countable to  tiie  recover  aforesaid  will  be 
stated  In  accordance  with  said  findings.  It 
la  alleged,  however,  that  these  findings  fall 
to  state  the  value  of  tbe  separate  Items 
wltli  wtaldi  we  must,  of  necessity,  deal 
PosriUy  It  would  bave  Xxea  better  that  the 
report  had  been  a  lltfle  fuller,  so  as  to 
cover  Uils  suggestion,  but  as  no  motltm  was 
made  for  swdi  diange  by  the  defendants  this 
criticism  can  avail  nothing.  State  v.  Lan- 
caster Co.,  20  Neb.  419,  80  N.  W.  Rep.  53S. 
The  report  of  the  referee,  however,  with  tbe 
evidence,  to  vrtildi  reference  wUl  be  briefly 
made.  M  amply  sufficient  for  our  purposes. 
By  the  testimony  of  Sylvester  S.  St  John  It 
la  flstablUtied  that  In  the  so-called  exchange 
tlte  atodc  of  the  Mutnal  Loan  &  Investment 
Oompanj  was  treated  as  of  par  value,  and 
wa  BbaU  act  nptm  the  same  estimate.  Tbe 
evldatee  diows  that  ttie  bank  stock  held 
lay  the  Mutual  Zioan  A  Inveatmcnt  Company 
<m  Jannaiy  80^  1882.  was  utterly  wonhless. 
as  were  also  the  notes  at  John  Barnd.  The 
finding  of  the  referee  as  to  the  property  re- 
ceived \xy  Sylvestw  S.  St  John  and  tti« 
Mutual  Loan  &  DiTestment  Company  was  as 
fidlows: 

"Capital  stock,  Mataal  Loan  A 
Investment  Company  $ZT,BOO  00 

Capital  stock.  Mutnal  Loan  A  In- 
vestment Company,  of  Barnd. . .     7,600  00 

Note*  of  Mutuu  Loan  &  luveat- 
ment  Co.    2,000  00 

Notes  Mntnal  Loan  &  Investment 
Company    5,000  00 

Cash  dejtosited  to  Company   8,761  00 

Note  of  S.  S.  St  John,  and  inter- 
est. 160.00    1,025  68 

Note  of  S.  S.  St  John   4,434  00 

Note  of  L.  N.  8t  John   2,087  24 

Note  of  T.  B.  St  John   400  OU 

Total  received  by  St  John 
and  Mntnal  Loan  A  Invest- 
ment Company   953,707  ST' 

Against  this,  there  was  turned  over  to  the 
bank  and  John  Bamd  the  aforesaid  worth- 
less bank  stock  and  equally  worthless  notes 
of  John  Barnd,  with  the  floUovlnc  Items- 
Digitized  by  Google 


Neb.) 


HENBT  &  OOATBVOBTH  00.  BOXD. 


643 


Gash,  ched:,  |2,780l4O;  notes  of  Uataal 

Loan  &  InTestment  Cknupany.  f9,23d;  In  aJD, 
$12,aL0.4a  From  tiie  statement  of  tbe  prop- 
wty  reedTed  St.  John  and  the  Matool 
Loan  ft  InvMtment  Company,  as  shown  hj 
the  flndlns  of  the  referee,  there  should  be 
dedncted  the  Item  of  capital  atodc.  Mutual 
Loan  &  tuTeatment  Company,  ot  Bamd, 
97.800,  whldi  leaves  on  that  score  a  total  of 
H0>207.Sr.  Dedactiny  from  this  value 
of  the  property  recdved  by  the  bank  and 
JcUrn  Bomd,  912,018.40,  the  difference,  of 
934,188.47,  repreaenta  the  value  of  the  prop- 
erty for  which  Sylvestor  S.  SL  John  and  the 
Mutual  Loan  &  Investmoit  Company  should 
be  held  Uable  to  account  to  the  receiver  of 
the  aforesaid  bank,  with  whatever  Interest 
and  earnings  dnee  January  30,  1892,  have 
accrued  thereon.  As  this  court  has  original 
Jurisdiction  to  wind  up  the  affairs  ot  Insol- 
vent state  banks,  and  as  It  has  already 
assumed  Jurisdiction  of  this  bank's  aCFolrs, 
It  la  not  deemed  advlsaUe  to  subject  the  par- 
ties to  the  Inconvenience  and  expense  of 
unnecessary  litigation.  The  Mutual  Loan  & 
Investment  Company,  aforesaid,  and  Syl- 
vester S.  St  John,  are  therefore  required  to 
deliver  to  the  receiver  of  the  Commerdal  A 
SavlDgs  Bank,  aforesaid,  the  value  of  the 
stock  of  the  Mutual  Loan  &  Investment 
Company,  of  $27,500,  canceled  1^  said  Mutual 
Loan  &  Investment  Company,  and  all  the 
notes  and  other  property  received  as  afore- 
said, being.  In  all,  of  the  aggregate  amount 
of  ^,188.47.  with  7  per  cent  interest  there- 
on from  January  30,  1892,  within  30  days 
from  the  date  on  wtilch  this  opinion  is 
filed  with  the  derk  of  this  court  If  this 
requirement  is  not  complied  with,  such  fur- 
ther proceedings  will  be  taken  by  this  court 
as  shall  be  found  necessary  to  enforce  such 
compliance.  Ju^ment  accordingly.  The 
other  comndarioners  concur. 


HENRY  &  COATSWORTH  CX>.  T.  BOND 
et  aL 

(Supreme  Court  of  Nebraska.  Jmie  Ok  1803.) 

K»Toraai<— Mechanic's  Libx— Phiobitt  to  Mokt- 
GAQB  —  PHioKiTT  or  LxsjM  —  Wasx  LtSH  At- 
TAcass— ■pBOcBBDiNos  TO  FaarBCT— 7ai¥bk  or 
Claim— AuioN  h  bnt. 

1.  M.  held  a  mortgage  on  certain  dty  lots, 
OD  which  the  owner  desired  to  negotiate  a 
large  loan  for  the  purpose  of  building  thereon 
an  hotel,  contracts  for  furnishing  the  material 
for  which  wore  held  hy  H.  &  C,  who  prom- 
ised M.  in  writing  if  he  would  release  his  mort- 
gage they  would  pay  him  the  amount  thereof 
oat  of  the  payments  made  to  tiiem  for  material 
from  time  to  time,  as  the  building  progreMsed. 
M.  released.  Payments  for  material  were 
made  to  U.  &  C,  but  they  paid  nothing  to  M. 
In  a  suit  by  H.  &  C.  to  foreclose  mechanics' 
liens  on  the  lotn  and  hotel,  hM,  that  the  re- 
lease by  M.  of  bis  mortgage  was  a  sufficient 
vousideration  for  the  promises  of  H.  &  C; 
that  they  were  estopped  from  claiming  liens 
on  the  property  prior  to  M.;  and  that  tbeir 
liens  ahoula  be  charged  with  the  amount  due 
AL  on  liis  mortgage. 

Z.  Uiider  the  law  of  this  stats  the  lieo  of 


a  mechanic  or  laborer  attaches  at  the  coni- 
m«icement  of  the  famishing  of  material,  or 
at  the  commencement  of  the  performance  of 
tabor  by  him,  and  not  from  the  begiuuinc  of 
the  construction  of  the  imnrovemeut  on  wnlcb 
be  labors  or  for  which  he  furnishes  material. 

3.  A  person  commeQcing  to  famish  ma- 
terial for,  or  commencing  to  labor  on,  an  Im- 
provement on  real  estate  must  at  the  time 
take  notice  of  the  Interest  iind  title  in  the 
premises  of  the  person  with  whom  contrart- 
ed,  as  shown  by  tbe  public  records,  iis  bis 
lien  for  labor  and  material,  aside  from  the  Im- 
provement Itself,  attaches  only  to  sacfa  inter- 
est 

4.  A  [>arty  taking  a  mortgage  on  real  es- 
tate is  bouud  at  the  time  to  know  whether  ma- 
terial has  been  fumlnbed  or  labor  performed  in 
the  erection,  reparation,  or  removal  of  Improve- 
ments on  the  premises  within  the  four  prior 
months. 

5.  The  Hen  of  a  mortgage  on  real  estate, 
taken  while  a  building  la  in  process  of  erection 
thereon.  Is  subject  to  the  dalms  of  material 
men  and  laborers  for  material  already  and 
thereafter  furnished,  and  for  labor  already  and 
thereafter  performed  In  the  erection  of  such 
building,  when  the  commencement  of  such  fur. 
Dishing  of  mat^al  or  the  commencement  of 
the  p^ormance  of  such  labor  was  prior  to  the 
record  of  said  mortgage. 

6.  Under  the  Nebraska  statute  there  are 
no  priorities  amonjr  lienn  for  material  fur- 
nished or  labor  performed,  but  this  rule  of 
equality  applies  only  to  ihuse  lienors  who  com- 
menced the  furnishing  of  material  or  com- 
menced tbe  performance  of  labor  on  the  faith 
of  tbe  same  estate, — as.  if  A.,  B.,  and  C.  com- 
mence the  fomisbing  of  material  for  an  im- 
provement on  certain  real  estate,  and  after- 
wards the  owner  mortRages  Co  D.,  and  there- 
after E.,  F.,  and  G.  commence  the  performance 
of  labor  on  tbe  improvement,  here  the  liens  of 
A.,  B.,  and  C.  are  prior  to  D.'s  mortgage,  and 
prorate  among  themselves,  being  of  the  same 
class,  and  attaching  to  tbe  same  estate;  while 
tbe  liens  of  E.,  P.,  end  O.  would  be  subject  to 
D.'s  mortgage,  but  would  prorate  among  them- 
selves, bemg  of  the  same  class,  and  attaching 
to  the  same  estate. 

7.  The  oath  attached  to  the  "account  of 
the  items"  for  material  furnished,  and  for 
which  a  lien  was  cliiimed.  was  as  follows:  "J. 

A.  B.,  being  first  duly  sworn,  ♦  •  •  gays 
♦♦•is  a***  correct  ♦  ♦  ♦  of  ma- 
terial furnished  by  this  affinnt.  ♦  ♦  ♦  [Signed] 
Cai»tal  City  Planing  Mills.  Per  3.  A.  B., 
Sec'y."  The  account  of  the  items  was  beaded : 
"M.  L  B.,  to  Capital  City  PlauinB  Mills,  Dr." 
Held,  to  show  that  the  Hen  was  claimed  by  the 
Capital  City  Planing  Mills,  and  not  by  J.  A. 

B.  ,  and  a  substantial  compliance  with  the  stat- 
ute. 

8.  The  oath  required  by  section  3,  c.  54, 
Comp.  St..  mny  be  made  hy  the  npent  of  the 
claimant  of  a  lien,  whether  a  person  or  corpora- 
tion. 

9.  When  more  than  four  months  intervene 
between  Items  of  an  account  for  material  fur- 
nished, a  mechanic's  lien  will  not  attach  for  the 
items  preceding  the  hiatus,  unless  it  is  made  to 
appear  by  competent  evidence  that  all  the  items 
were  fnrnishea  parsuant  to  one  contract:  and 
the  affidavit  attached  to  the  "accouun  of  the 
items"  is  not  competent  evidence  to  prow  that 
fact. 

10.  A  vendor  of  an  elevator  furnished  for 
and  put  up  In  an  hotel  in  process  of  erection  by 
contract  with  the  owner  retained  in  himself 
the  title  until  the  fixture  should  be  paid  for, 
and  reserved  tbe  right  to  retake  poasessloo 
thereof  if  default  should  be  made  In  the  pay- 
ment for  the  same.  Held  not  a  waiver  of  the 
vendor's  rifcbt  to  a  material  man's  lien  on  the 
hotel  and  the  land  occupied  by  It. 

11.  The  assignee  of  a  mechanic's  lien  is  sub- 
rogated to  all  the  rights  of  his  assignor;  and 
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the  takiag:  of  a  mortgage  br  the  asBlgnee  on 
the  property  affected  by  the  lien,  the  conddan- 
tino  oi  which  mortgage  was  used  Id  the  pur- 
chase of  the  lien,  will  oot  merge  the  latter  la 
thti  mortgage,  unless  It  apoears  aucb  was  the 
iiiteution  of  the  parties,  aud  justice  requires  it 
That  intention  may  be  established,  not  only 
from  the  acu  and  declarations  of  the  assignee, 
but  from  a  view  of  the  situation  as  affecting 
his  interests. 

12.  Where  the  agent  of  ^e  obligee  In  as 
indemnity  bond  against  mechanics'  liens  pr»- 
eeuted  the  obligation  to  H.  and  D.,  and  re- 
quested them  to  sign  it  as  sureties,  promising 
tnem  that  A.,  S.,  and  one  Hughes,  whose 
names  were  printed  in  the  body  of  the  bond  as 
sureties,  would  also  sign  it,  H.  and  D.  signed 
on  the  agreement  with  the  agent  that  if^the 
others  named  as  sureties  did  not  sign,  the  bond 
should  be  "inTalld."  None  of  the  others  named 
as  sureties  Biased.  The  agent,  without  the 
knowledge  of  B.  or  D.,  erased  the  other  sure- 
tiea'  names  by  drawing  an  ink  line  across  them, 
and  delirered  the  bfuuT  in  this  condition  to  her 
principal.  Bdd,  the  delivery  of  the  bond  was 
nnautnorized,  and  H.  and  D.  were  not  liable 
thereon;  and.  Add  further,  that  H.  and  D.,  by 
afterwards  talcing  security  to  protect  them- 
seives  from  loss,  (being  then  ignorant  of  the 
fact  that  the  other  sureties  had  not  signed,)  did 
not  thereby  ratify  the  delivery  of  the  bond,  as 
the  knowledge  of  the  existence  of  a  right  or 
defense,  and  the  intention  to  relinquish  It,  must 
concur  In  order  to  estop  a  party  by  walvw. 

(^llabns  tv  the  Oonrt) 

Gommlasknien'  aecUon.  Appeal  from  dto- 
trlct  conrt,  tAncaater  county;  Reld,  Judge. 

Action  to  enforce  a  me<dianlc'a  lien  by  the 
Henry  &  Coatsworth  Gon^any  against  M. 
Isabel  Bond,  owner,  Leonldas  K.  Holmes, 
contractor,  and  oHwrB,  mortsageea  and  ll«t> 
holders.  Prom  the  decree  entered,  defend- 
ants Radge  ft  Norrls  and  others  appeal 
Reversed. 

Marqnitt,  Deweese  ft  Hall,  Trimble  ft 
Braiey,  E.  B.  Brown,  Robert  Ryan,  F.  I. 
Fobs,  Holmes,  Oomlsh  &  Lamb,  and  Talbor 
&  Bryan,  for  appellants.  S.  J.  Tuttle,  Web- 
ster, Rose  &  Flsherdick,  A.  G.  Wolfenbat^r, 
dark  &  Allen,  and  Leese  ft  Stewart,  for 
appellees. 

RAQAN,  0.  In  June,  1889,  H.  Isabel  Bond 
owned  lots  C,  D,  B,  and  F.  of  BigeloWs  sn1>- 
dlTlsIon  of  lots  11  and  12,  block  27.  In  the 
dty  of  Unooln.  On  the  29th  of  this  month 
she  entered  into  an  agreemoit  with  Ihe  an- 
pdlee  Holmes,  in  and  by  which  he  was  to 
furnish  the  brick  and  perform  the  labor  foe 
the  erection  tor  Mrs.  Bond  of  a  fbnrstory 
brb^  hotel  on  said  property.  At  that  time 
the  i^pdlant  Marquette  held  a  mortgage  ca 
these  lots  to  secure  a  debt  ot  $2,200  and 
Interest  o^iring  to  him  by  Blrs.  Bmid.  On  tbe 
18th  4ay  ct  July,  this  year,  Mrs.  Bond  made 
qppU  atlon  to  the  appellant  the  Mlssonil, 
Kansas  ft  Texas  Trust  Company  (herein- 
after called  ttie  l^nist  Compazqr)  for  a  loan 
of  $3^000,  to  be  secured  by  a  mortgage 
on  the  abore-described  property,  or,  as  tha 
appUcaUon  expressed  It,  Hn.  Bond  appoint* 
ed  the  Trust  Company  her  agent  toe  procnr- 
hig  such  loan.  The  appellant  Drexd  made  a 
loan  throogta  the  said  tmst  company  to  Mrs. 
Bond  on  said  pn^erty  for  |30,000^  and  to 


secure  the  same  took  a  mortgage  on  said  real 
estate,  bearing  date  Aagust  1,  1889.  but  not 
recorded  until  the  26th  day  of  that  month, 
and  not  executed  until  about  that  date.  The 
payment  of  this  mortgage  was  guarantied 
to  Dreiel  by  the  Trust  Company.  On  the 
date  of  the  mortgage  Mrs.  Bond  and  the 
Trust  Company,  as  agent  of  Drex^  entered 
Into  an  agreement  in  writing.  In  and  by 
whidi,  after  reciting  that  Mrs.  Bond  had 
executed  ho*  obligation  to  Drexd  for  $30,000, 
and  secured  the  same  by  a  mortgage  on  said 
property.  It  was  provided  that  Mrs.  Bond 
should  St  once  erect  a  flre-story  stone  and 
bri(^  building  on  said  lots,  and  that  the 
Trust  Company,  as  i^^t  fbr  Drexel,  should 
pay  the  proceeds  of  said  losn  to  Mrs.  Bond 
as  the  erection  of  said  building  progressed. 
These  payments  were  to  be  made  upon  the 
delivery  to  the  Trust  Company  or  Its  agents 
of  receipted  bills  of  an  equal  amount  to  ttie 
payments  due  for  labor  and  materials  en- 
tering into  the  construction  of  the  building. 
Before  the  recording  of  the  Dr^cd  mortgage 
Mrs.  Bond  and  the  appellees  Holmes  and 
Henry  ft  Coatsworth  Company)  hereinafter 
called  ihb  Coatsworth  Company)  agreed  In 
writing  with  the  appellant  Marquette  that. 
If  he  would  release  Us  mortgage  on  said  lota 
Holmes  would  pay  Um  thirty  (30)  and  the 
Coatsworth  Company  forty  (40)  per  cent,  of 
the  eetlmateB  or  money  ^t  mlt^  become 
payable  to  ^em  for  matoials  fuxnldied  In 
the  erection  of  the  building  on  said  lots;  and, 
relying  on  said  promises,  the  appelant  %br- 
quette  did  release  his  mortgage.  Mrs.  Bead 
as  principal,  and  the  appellees  Holmes  and 
Do(dIttle  as  surettes,  executed  to  tiie  appe- 
lant Dr«Eel.  on  ttie  Ist  day  of  August  1889. 
a  bond  In  the  snm  of  $26,000.  to  protect  and 
indemnlf/  Drexel  and  bis  agmts  against  all 
liens  for  labor  or  materials  that  ndght  be 
filed  against  saU  lots  and  buDdlng.  This 
bond  reilted  that  the  time  allowed  stat- 
ute for  filing- (rf  medianlcar  lieoiB  had  not 
expired;  that  Mra.  Bond  should  pay  for  all 
work  done  and  all  material  famished  for 
said  Intfldlng;  and  ke^  tlie  same  dear 
from  all  liens  aa  account  therefor;  that.  Id 
case  abe  failed  to  perform  her  contract 
Drexel  or  his  agent,  the  Tmst  Company, 
mlf^t  take  possession  of  flw  building,  and 
complete  the  same,  and  pi^  for  the  labor 
and  materials  from  ttie  funds  remalnliv  from 
the  Drexel  loan.  On  the  2Stti  day  of  Decem- 
ber. 1889,  Mrs.  Bond  executed  a  mortgage 
to  ttie  app^ees  Holmes  and  Doc^ttle,  raie- 
tles  on  her  Indemnity  bond,  the  conditions 
of  which  mortgage  were  as  follows:  'This 
mortgage  Is  given  to  Indemnify  said  Do6Uttie 
and  Holmes  against  loss  that  may  acerao  to 
them  by  reason  of  their  having  become  sore- 
tlea  for  said  Bond  In  a  certain  indemnity  to 
the  Trust  Company  and  Drexd  for  the  com- 
pletion and  payment  for  material  and  labor 
in  the  ciHiBtructlon  of  a  buUdlng  on  said  lots 
above  described."  On  Febnuuy  17,  1890. 
Mra  Bond  and  the  appeUant  ttie  Tmst  Cora- 
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party  entered  Into  a  written  agreement, 
which,  after  redting  the  ownenhtp  of  the 
lots  by  Mrs.  Bond;  that  she  had  bc^on  the 
erection  thereon  of  an  hotel;  that  I>rexel  had 
a  mortgnge  on  the  same  for  930.000,  which 
was  unpaid;  that  the  appellees  I>oolittle  and 
Holmes  had  executed  a  bond  to  Drexel  to 
bold  bim  harmless  against  an;  liens  that 
might  be  filed  against  said  hotel;  that  there 
were  large  sams  of  money  owing  and  un- 
paid to  certain  persons  who  claimed  to  have 
performed  labor  and  furnished  material  for 
said  buUdlug,— provided  that  for  the  purpose 
of  giving  additional  security  for  the  fulfill- 
ment of  said  bcmd  of  Indemnity,  and  for  the 
purpose  of  raising  money  to  pay  for  such 
labor  and  materials  furnished,  and  to  com- 
plete said  building,  Mrs.  Bond  should  at  once 
execute  to  the  appellant  Braley  a  mortgage 
upon  the  property  ta  secure  a  note  of  930.- 
000,  due  one  year  frMO  February  17,  1890, 
nnd  that  said  appellant  should  at  once 
take  possession  of  sold  hotel,  and  complete 
the  same,  and  should  from  the  proceeds  of 
the  new  mortgage  pay  for  siich  of  the  work 
done  and  material  furnished  as  he  should 
deem  beet.  Braley  was  th«  agent  of  the 
TniBt  Company,  and  the  Trust  Oompany  was 
the  agent  of  Drexel.  In  pursuance  of  this 
agreement,  and  on  tke  same  date*  Mrs.  Bond 
executed  and  delivered  to  Braley  a  mortgage 
on  all  the  above-described  real  estate  and 
other  property  for  f30,000,  due  In  one  year, 
and  surrendered  poeseaslon  of  the  hotel  and 
lots  on  which  the  same  Is  situate.  The  &p- 
p^lant  Holmes  began  the  furnlahlng  of  ma- 
tcrlal  and  performing  of  labor  under  his  eon- 
tract  on  the  5th  day  of  August,  1889.  The 
Coatsworth  Company  began  the  furnishing 
of  material  under  lt»  contract  on  August  21, 
1S89.  All  the  other  Ilea  claimants  com- 
menced the  furnishing  of  materia]  or  the  per- 
formance of  labor  after  the  26th  day  of 
August,  18S9. 

A  large  number  of  mechanics'  liens  were 
filed  against  the  property  by  the  various  par- 
ties to  this  suit  All  of  said  liens  were  duly 
assigned  to  the  Trust  Company,  except  the 
following:  Holmes,  the  Coatsworth  Com- 
pany, Bnird  Bros.,  the  Cai^tal  City  Plan- 
ing Mill  Oompany.  H.  B.  Dodge  &  Co.,  the 
Orane  Elevator  Company,  and  the  Belianoe 
Wire-Works  Company.  Thus  mattes  stood 
wtien  the  appellee  the  Coatsworth  Company 
brought  this  action  to  foreclose  its  liesi 
against  the  hotel  and  lots  for  material  fui^ 
nished  by  It  in  the  erection  of  the  hotel.  A 
large  number  of  persons  were  made  defmd- 
ants  or  intervened,  all  of  whmn,  except  four, 
filed  answers  or  cross  petitions,  claiming 
liens  on  the  building  and  lots.  The  appel- 
lants Drexel,  the  Trust  Company,  and  Bra- 
ley filed  their  answer  and  cross  petition,  set- 
ting out  the  Drexel  mortgage,  the  moi'tgage 
made  by  Mrs.  Bond  to  Braley,  the  Indemnity 
bond  given  to  Drexel  by  Mrs.  BiHid,  Holmes, 
and  Docdittle,  and  the  failure  of  Mrs.  Bond 
to  keep  the  bolldlsg  tree  from  mechaxdcs' 


Unis.  Appellant  M&rquette  intervened  In 
said  .action,  and  filed  a  cross  petition,  aetttnc 
out  the  mortgage  that  he  held  np<m  said 
premises,  and  tbe  release  of  the  same  at  the 
request  and  oa  the  stroigth  of  the  promises 
made  to  tilm  by  Bond,  Holmes,  and  the 
Coatsworth  Company,  and  prayed  to  be  mb- 
rogated  to  the  rights  of  Holmes  and  the 
Coatsworth '  Oompany.  ISaa  district  court 
rendered  a  decree,  In  and  by  which  it  divid- 
ed the  liens  into  five  classes,  as  follows:  (a) 
The  first  lien  was  given  to  Holmes  and  the 
Coatsworth  Company,  prorating,  (b)  The 
secmid  lien  was  ^ven  to  Drexel  on  his 
mortgage,  (c)  The  third  lien  was  given  to 
Bah?d  Bros.,  the  Capital  City  Planing  Mill 
Company,  H.  B.  Dodge  &  Co.,  Crans 
Elevator  Company,  and  the  Reliance  Wire- 
Works  Company,  prorating,  (d)  The  fourth 
lien  to  the  appeUaat  Marquette,  (e)  The 
fifth  lien  was  given  to  tlie  Trust  Company 
on  tbe  mortgage  executed  to  Braley  Febm- 
ary  17,  1890.  This  lien  wna  made  up  of  the 
amotmt  of  various  mecdutnlcs'  liens  jmr- 
dused  by  and  assigned  to  the  Trust 
Company,  (f)  The  court  found  and  de- 
creed thait  the  appelant*  Htdmee  and  Doo- 
little  were  not  liable  as  sureties  on  their  in- 
demnity bond.  All  parties  to  Hie  salt  appeal 
except  Holmes,  Bond.  DooUtO^  UMI  UW 
Coatsworth  Omnpaoy. 

We  will  first  dispose  of  Marquette's  ap- 
peal. The  appellant  Holmes  and  the  Coats- 
worth Oompany  promised  Marquette  In  wrltr 
Ing  that,  If  he  would  release  his  mortgage 
upon  QiB  property  of  Mrs.  Bond.  Holmes 
would  pay  Marquette  30  per  cmt.  and  the 
Coatsworth  Company  40  per  cent,  of  their 
estimates  on  each  story  of  the  hotel  until 
the  full  payment  of  Marquette's  claim.  Mar- 
quette relied  upon  these  promisee,  and  re- 
leased his  mortgage,  and  his  debt  remains 
wholly  unpaid.  Holmes  and  the  Coatsworth 
Company  received  a  valuable  consideration 
for  these  promises,  and  they  'must  be  hdd  to 
their  performance.  They  are  now  estopped 
from  claiming  liens  on  this  property  prior  to 
Marquette.  To  permit  this  would  be  nnftilr. 
Inequitable,  and  unjust  Marquette  is  enti- 
tled to  be  subrogated  to  the  extent  of  his 
claim  to  whatever  lien  Holmes  and  ttM 
Coatsworth  Oompany  may  have  up<»i  this 
property,  and  their  liens  ^uld  have  been 
charged  with  the  amount  due  Marquette. 
The  det^ee  of  llhe  district  court,  in  tiiat  It 
did  Dot  do  this,  was,  ta  tbaX  respect,  errone- 
ous. 

It  is  claimed  by  the  appellants,  and  es- 
pecially by  the  Trust  Company,  thot  ISie 
finding  of  Qie  district  oonrt  that  Holmes 
had  a  balance  of  $8,250  and  Interest  due 
him  fr<Mu  Mrs.  Bond  la  Incorrect.  Holmes* 
entire  claim  amounted  to  fl2,100,  which  he 
had  credited  with  $3,850.  On  the  trial  there 
were  put  in  evldoice  receipts  signed 
Holmes  amounting  to  $6,900,  and  it  la  con- 
tended that  he  stkould  be  bound  by  them, 
SDd  tliiu  Inccease  his  credits  tiie  dlfferenos 
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of  16.900  and  13,85a  It  appeats  from  ffae 
record  that  tbe  method  by  which  this  port 
of  the  bndueu  was  conducted  was  as  fol- 
towa:  An  before  stated,  the  Trust  Company 
was  to  diabarse  the  980,000  ot  the  Drexd 
luortpi^  as  the  work  on  the  hotel  pro- 
gressed, on  orders  frmn  Mrs.  Bond.  Mrs. 
Bmid  would  gtve  Holmes  an  order  for,  aey. 
$2,000.  He  woidd  take  this  t6  the  Trust 
Company's  acmts,  leare  It  with  them  wltli 
fala  rec^pt  for  93,000,  and  procure  from  the 
agents  $1,400  In  moaey;  and  tn  tills  way 
Holmea  receipted  for  $6,900,  when,  as  a  mat- 
ter of 'fact,  he  only  recelTed  $3,850  In  oKmey. 
Hie  Trust  Company's  aeaits  and  Mrs.  Bond 
were  witnesses  at  the  trial,  and  none  of 
them  claim  that  Holmea  had  actually  re- 
celTod  mm  money  than  $3,850.  We  do  not 
think  that  the  district  court  was  wnmg  In 
Its  finding  aa  to  the  amount  due  Holmes. 

The  same  objeotlon  is  urged  by  the  appel- 
lants against  ttie  amount  found  due  the 
Coatsworth  Company;  but,  as  this  claim  Is 
based  on  the  same  theory  as  the  objection  to 
Holmes'  claim,  and  tlie  m«thod  of  conduct- 
ing the  business  of  the  Coatswortli  Com- 
pany was  substantlaUy  the  same,  the  an- 
swer to  the  objection  must  be  like  the  one 
to  the  objection  of  tlie  Holmes  claim,  and 
the  finding  of  the  court  as  to  the  amount  of 
the  Coeitsworth  Company's  claim  approved. 

The  Trust  Company,  however.  Insists  that 
the  credits  acknowledged  by  Holmes  and  the 
Coatsworth  Company  should  be  Increased 
so  aa  to  equal  the  amount  of  their  receipts, 
and  this  ocMitentlon  appears  to  be  based  on 
the  assumption  mat  the  Trust  Company 
was,  by  tiie  orders  and  receipts,  led  into 
paytaig  out  on  the  orders  of  Mrs.  Bond  a 
greater  sum  of  money  to  her  than  the  work 
done  amounted  ta  Now,  whether  <w  not 
the  nlue  ot  the  work  done  at  a  given  date 
was  equal  In  amount  to  the  orders  given  was 
a  question  of  fact  Pethaps  the  burdm  was 
on  tbe  Trust  Company  to  establish  that  It 
was  not.  and  whether  the  Trust  Comp.iny  or 
Its  ageats  paid  these  orders  in  full  without 
knowing  tlie  orders  exceeded  the  vrock.  are 
questions  of  fact  We  caimot  say  that  fjie 
evidence  is  Insufficient  to  sustain  the  oourfs 
finding  in  this  respect 

It  la  also  Insisted  by  the  appellant  Drexel 
that  his  mortgage  should  hare  been  made  a 
first  lien.  Holmes  and  the  Coatsworth  Com- 
pany both  began  the  furnishing  of  materials 
for  the  building  prior  to  August  26th,  the 
date  of  the  record  of  Dr^el's  mortgage, 
and  by  the  statute  a  lien  of  a  mechanic  or 
laborer  dates  from  thf*  commencement  of 
the  furnishing  of  materials  or  from  the  com- 
mencement of  performing  labor.  The  ap- 
peBonta  Holmes  and  the  Coatsworth  Com- 
pany are  therefore  entitled  to  U»is  on  this 
property  prior  to  Drexel.  A  party  taking 
a  mortgage  on  real  estate  is  bound  to  know 
whether  material  has  been  furnished  or  la- 
bor performed  in  the  erection  of  impnrTe- 
ments  on  the  real  estate  within  the  four  Im- 


mediate  prUx  ntmllu.  Drexd's  mortgage 
was  a  lien  only  <m  the  Interest  of  Mrs.  Bond 
in  ttie  mortgaged  property.  Her  interest  was 
the  estate  she  conveyed  to  Dr^el,  less  the 
amount  due  and  to  become  due  Hoi  met 
and  the  Coatsworth  Company  for  labor  or 
material,  the  commencement  of  the  doln;! 
or  the  furnishing  of  which  was  prior  to  tlu- 
date  of  the  record  of  Drexel's  mortgiiErf- 
On  the  other  hand,  some  of  the  appeUauts 
claim  that  Drexel's  mortgage  should  have 
been  postponed  to  the  liens  of  all  parties 
who  furnished  material  or  performed  labor 
in  the  erection  of  the  hoteL  To  sustain  this 
it  Is  argued  <1)  that  there  are  no  priorities 
among  mechanics*  Uens  for  labor  or  ma- 
terial on  the  same  improvement;  (2)  that  the 
true  meaning  of  our  statute  Is  that  all 
parties  performing  labor  or  famishing  ma- 
terial for  an  Improvement  on  real  estate 
have  a  lien  therefor  from  the  commencement 
of  the  Improvement;  or,  to  state  the  second 
argument  dlflFerently,  after  an  impiov«nent 
has  been  begun,  a  mortgage  placed  tiiereon 
Is  subject  to  a  lien  for  labor  done  or  ma- 
terial furnished,  the  commencement  of  which 
was  subsequent  to  the  record  of  the  mort- 
gage, lu  support  of  this,  counsel  cite  PhO. 
Mech.  Liens,  i  216;  Nellson  v.  Railway  Co.. 
44  Iowa,  71.  An  examination  of  the  first 
authority  shows  that  the  statute  on  which 
the  author  Is  commenting  provided  fliat  the 
building  should  be  subject  to  the  payment 
of  debts  of  the  mechanics,  eta,  "before  any 
other  Uens  which  originated  sulMequently  to 
the  commencement  of  said  house  or  build- 
ing." In  the  Iowa  case  the  syllabus  is  as 
follows:  "A  mechanic's  Uen  attaches  from 
the  commencement  of  the  building,  and  takes 
precedence  over  a  mortgage  executed  after 
that  time,  althoui^  the  particular  work  for 
which  the  lien  is  claimed  was  not  com- 
menced until  after  the  execution  of  the 
mortgage."  But  It  will  be  seen  from  an  ex- 
amination of  the  opinion  that  the  conclu- 
sion reached  was  based  upon  the  revision 
of  tbe  Iowa  statute,  whldi  Uie  court  say 
"provides,  In  substaucev  that  mechanica'  Ums 
shall  have  priori^  over  a  mortgage  executed 
upon  the  land  and  building  after  the  com- 
mencement of  the  building  or  improvement" 
These  authorities,  then,  are  not  In  point 

Section  3,  c.  64,  Comp.  St  Neb.,  provides: 
"And  shall  from  the  commencement  of  such 
labor  or  the  furnishing  of  Buch  materials 
•  •  •  operate  as  a  lien."  While  this  court 
has  held  that  this  statute  Is  remedial,  and 
should  be  liberally  construed,  it  has  never 
arrogated  to  Itself  the  rl^t— if  it  had  the 
disposition— to  put  a  construction  on  the 
law  that  would,  to  all  intents  and  purposM. 
amount  to  an  amendmmt  of  It  By  the 
Nebraska  statute,  a  party  who  performs  la- 
bor or  furnishes  material  for  an  ImproT«- 
ment  on  real  estate  Is  given  a  lien  thereoa 
from  the  date  he  commences  such  labor  or 
commmces  furnishing  materials,  but  this 
lien  attaches  only  to  the  interest  of  the 
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Neb.) 

contract  In  the  property  on  which  the  Im- 
provement Is  to  be  erected  at  the  date  of 
the  commencement  at  the  labor  or  the  com- 
mencement of  famLshlng  material.  The  ma- 
terial man  or  laborer  fumishinK  material 
or  performing  labor  for  an  Improvemeot  on 
real  estate  must  then  take  noUce  of  his 
contractee's  title  and  Interest  in  the  prop- 
erty as  shown  by  the  public  records  at  that 
date.  In  Choteau  T.  Thompson,  2  Ohio  St 
114,  it  Is  said:  "If  A.  and  B.  commence 
work  or  the  fumlBhlng  of  materials,  and 
afterwards  the  owner  mortgages  the  prem- 
ises to  C-  and  after  this  D.  and  E.  be- 
gin to  work  or  to  furnish  materials, 
here  A.  and  B.  have  priority  over  C,  and 
O.  over  D.  and  E.  •  •  •  In  such  a 
case  A.  and  B.  must  receive  what  they 
would  be  entitled  to  if  C's  mortgage  had  no 
existence;  the  residue  must  be  applied  next 
to  the  satisfaction  of  the  mortgage,  and 
whatever  may  remain  after  that  must  be 
distributed  to  D.  and  E.  pro  rata."  The  stat- 
ute considered  in  that  cose  appears  to  have 
been  substantially  like  the  Nebraska  stat- 
ute. In  Growell  v.  Gllmore,  18  Cal.  370,  it 
is  said:  "The  mechanic  making  the  first 
contract,  or  first  commencing  work  on  a 
building,  has  no  priority  over  others  com- 
mencing work  subsequently.  The  statute 
places  all  claimants  on  an  equality,  and  di- 
rects the  property  to  be  sold,  and  the  pro- 
i-t>eds  to  be  applied  to  all  without  preference. 
This  rule  of  equality  would  not  apply  If 
some  mechanics  began  work  before  a  mort- 
gage was  executed  by  the  owner  of  the 
property  and  some  afterwarda.  In  such  case 
the  first  llcuholders  would  have  priori^  over 
the  mortgage.  The  first  class  would  be  paid 
in  full  before  the  mortgaee,  then  the  mort- 
gage, then  the  last  class;  each  llenholder 
having  equal  claims  with  the  others  of  his 
class."  An  examination  of  the  opinion  In 
this  case  leads  to  the  conclusion  that  the 
Gallfomia  statute  on  which  the  opinion  Is 
based  is  very  similar  to  the  Nebraska  stat- 
ute. In  the  case  at  bar  all  liens  except 
those  of  Holmes  and  the  Coatsworth  Com- 
pany were  for  labor  performed  or  material 
furnished,  the  commencement  of  the  doing 
and  the  furnishing  which  was  after  the  re- 
cording of  the  Drexel  mortgage.  This  mort- 
gage was  then  correctly  decreed  by  the  court 
below  a  lien  on  the  property  prior  to  all 
Uens  except  those  of  Holmes  and  the  Coats- 
worth  Company.  The  district  court  gave  the 
third  lien  to  only  a  part  of  those  who  claim- 
ed liens  for  material  furnished  for  the  Im- 
provement the  commencement  of  which  was 
after  the  Drexel  mortgage,  viz.  Balrd  Bros., 
the  Capital  City  Planing  Mill  Company,  H 
B.  Dodge  &  Co.,  the  Crane  Elevator  Com- 
pany, and  the  Reliance  Wire-Works  Com^ 
pany.  These  were,  by  the  decree,  to  pro- 
rate each  with  the  other,  but  the  court 
postponed  to  tiiese  Uens  the  following,  also 
for  material  furnished  In  the  crectinn  of 
the  Unprorement,   the   commencement  of 


which  furnishing  was  after  the  Drexel  mort- 
gage, viz.  Korsmeyer  &  Company,  Pomeroy 
Coal  Company,  W.  H.  Tyler,  C.  N.  Deltz, 
NicfaoIIs  Roofing  Company,  S.  E.  Moore,  tbe 
Adamant  Wall  &  Plaster  Con^pany,  C.  B. 
Hedges,  Budge  &  Morris,  the  Lincoln  Glass 
Company,  G.  Andrew,  the  Midland  Electric 
Company,  F.  A.  Nason  &  Co.,  WllUam  Oals- 
er,  WlUiam  Robinson,  A.  F.  Leming,  R.  S. 
Toung,  and  J.  H.  O'Neli.  Ail  these  post 
poned  liens  had  been  assigned  to  the  ap- 
pellant Trust  Company,  and  It  claimed,  and 
claims  now,  it  stood  In  the  same  situation 
as  Its  assignors.  It  Is  clear  from  the  au- 
thorities that  all  the  liens  for  materials  fur- 
nished or  labor  performed,  the  commence- 
ment of  the  doing  or  the  fnmishlng  which 
was  after  the  recording  of  the  Drexel  mort- 
gage, belonged  to  the  same  class,  and  are 
'''^titled  to  and  do  prorate  with  each  other. 
Why,  then,  should  not  the  assignee  of  some 
of  these  claims  be  allowed  to  prorate,  if  his 
assignor  could?  "Under  our  law  the  assignee 
[of  a  mechanic's  Hen]  Is  subrogated  to  all 
the  rights  of  the  assignor."  Chief  Justice 
Maxwell,  in  Rogers  v.  Hotel  Co.,  4  Neb.  69. 
The  district  court  appears  to  have  post- 
poned these  assigned  liens  on  the  theory 
that  they  were  merged  in  the  mortgage  given 
by  Mrs.  Bond  to  tbe  appellant  Braley,  agent 
of  the  Trust  Company,  on  February  17.  1890, 
as  the  consideration  for  this  mortgage  was 
used  in  buying  up  these  liens  for  and  In  the 
name  of  the  Trust  Company.  But  did  the 
liens  merge  In  the  mortgage?  In  Smith  v. 
Roberts,  91  N.  Y.  470,  it  is  said,  (I  quote 
from  the  syllabus:)  "While  a  merger  at  law 
follows  upon  a  union  of  a  greater  and  a 
lesser  estate  in  the  same  owner,  ft  does  not 
follow  in  equity,  and  estates  will  be  kept 
separate  where  such  Is  the  intention  of  the 
parties,  and  justice  requires  it  Ttiat  inten- 
tion may  be  gathered  not  only  from  the 
acts  and  declarations  of  the  party,  but  from 
a  view  of  the  situation  as  affecting  his 
Interests."  Now,  there  is  no  direct  evidence 
in  this  record  that  either  the  assignors  or 
the  assignee  of  these  liens  Intended  they 
should  merge  in  the  mortgage;  and,  If  we 
turn  our  attention  to  tbe  situation  of  the  as- 
signee, the  Trust  Company,  it  certainly  was 
against  its  Interests  they  should  merge.  We 
can  almost  say  that  bad  the  Trust  Company 
expected  them  to  merge.  It  would  never 
have  advanced  the  money  for  the  purchase 
of  the  liens;  and  to  apply  the  doctrine  of 
merger  here  would  be  manifestly  unfair  and 
unjust  Had  the  Trust  Company  not  bought 
these  liens,  they  would  have  prorated  with 
the  others  of  their  class;  so  that  the  otht^ra 
are  not  in  the  least  prejudiced  by  their  not 
mer^ng,  but  the  Trust  Company  is  preju- 
diced If  they  are.  We  adopt  the  rule  In  the 
above  case  as  both  sensible  and  just,  and 
conclude  that  the  decree  of  the  district  court 
postponing  the  liens  assigned  to  the  Trust 
Company  was  erroneous. 
Complaint  Is  made  by  some  of  the  numer- 
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on  appdlaats  of  Qie  aIU»ranoe  1^  flie  oonrt 
below  of  liens  to  certain  parties,  vis.  the 
Gaplud  Olty  Planlnff  Mill  Company.  The  ob- 
Jectiott  to  this  lien  is  that  the  affidavit  filed 
Is  not  sufficient  to  entitle  the  claimant  to  a 
lien.  The  affidavit  (omlttlnff  the  formal 
part*)  was  as  follows:  "JtAn  A.  Buckataff, 
being  first  duly  sworn,  on  his  oath  says 

*  *  *  Is  a  true  and  correct  account  *  *  * 
of  materials  •  •  •  fnrnlshed  by  this  af- 
fiant •  •  *"  It  Is  signed  "Capitol  City 
Planing  ions,  Badger  Lumber  Company, 
OwnoB.  Per  J.  A.  Buokstatt,  Sec'y."  The 
heading  of  the  Itemized  statement  to  whldb 
the  affidavit  for  a  lien  is  attached  is  as  fol- 
lows: "Lincoln.  Nebnu^  Apr.  15,  1890. 
Mrs.  II.  Isabella  Bond  to  Capitol  City  Planing 
Mills,  Badger  LumbM*  Company,  Owners, 
Dr.  •  •  •**  Section  8,  c.  54,  Gomp.  St, 
provides:  "Any  person  entitled  to  a  ixvz 
under  this  chapter  shall  make  an  aixoant  in 
writing  of  the  ttsma,  •  •  •  and,  after 
making  oatii  thereto,  •  •  *,"  etc  lUs 
affidavit  is  not  within  the  letter  of  the  stat* 
nte.  Is  it  witUn  the  spirit  of  the  law?  In 
Rogers  t.  Hotel  Co.,  4  Neb.  68,  Chief  Jus- 
tice Mazwcn.  q^eaUng  for  tids  court,  said: 
"Tba  object  of  the  law  mider  consideration 
(medunlo^  lien  law)  bdng  to  secure  the 
claim  of  Ihoae  who  have  contributed  to  the 
erection  of  a  building,  it  sbonld  recdve  the 
most  liberal  constmction  to  give  fidl  effect 
to  its  provMmu."  TbiM  case  la  cited  with 
approval  in  Lumber  Co.  v.  Russell,  22  Neb. 
12G.  84  N.  W.  Repw  104.  In  Ddduy  t.  Ooldie, 
IT  Kan.  263,  it  Is  said:  "Under  a  mechanic's 
lien  law,  •  •  •  the  statemcut  required  to 
be  filed  may  be  rerlfled  by  an  agent  of  the 
claimant"  Tbia  affidavit  and  account,  as 
filed,  sufficiently  show  that  the  Capital  City 
Planing  Mill  Company  had  furnished  ma- 
terial to  Mrs.  Bond  fbr  the  erection  of  the 
hotel,  and,  while  the  affidavit  bears  on  its 
face  the  evidence  of  cardessness,  It  sufficient- 
ly shows  that  Buokstaff  was  the  agrait  of  the 
dalmant  We  hold,  therefore,  tiiat  it  suf- 
ficiently comp&ed  with  the  statute.  See, 
also,  PhIL  MedL  Liens,  |  386,  and  cases  there 
dted. 

^e  Crane  ESevator  Company:  'Die  objec- 
tion to  this  lien  Is  that  by  the  contract  be- 
tween  the  elevator  company  and  Mrs.  Bond 
under  which  the  fixture  was  delivered  to  her 
It  vras  provided:  "^e  title  and  possesion 
of  the  elevator  shall  remain  In  Qie  Crane 
ESevator  Company  until  the  final  payment 
shall  be  made,  and  they  shall  have  the  right 
at  all  Urnea,  on  the  foUure  on  your  part  to 
make  all  pajrmenta  as  provided,  to  remove 
the  elevator,  and  retain  poasesalon  of  it,  and 
also  to  retala  an  payments  that  have  beat 
made  as  liquidated  damages  for  nonfulflU- 
ment  of  the  contract**  Section  1,  o.  54, 
Oomp.  St.,  provides:  "Any  penxni  who  shall 

•  •  •  furnish  any  fixture,  •  •  Tlie 
levator,  vrlthln  the  meaning  of  this  law. 
Is  a  fixture;  and,  uninfluenced  by  authority, 
and  looking  only  to  this  statute,  we  would 
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say  Xtat  to  entitle  a  party  to  a  Ueo  fbr  fiUs 
fixture  he  must  part  with  the  possession,  the 
right  to  the  possession,  mA  with  the  tttle  to 
it  The  contract  betweoi  the  elevator  com- 
pany and  Mrs.  Bond  was  and  Is  good  as  be- 
tween them,  and  as  to  all  other  persons  ex- 
cept purchasers  wlthoat  notice  and  judgrnvnt 
creditors  of  Mrs.  Bond.  Aultman  v.  M^l- 
lory,  5  Neb.  178;  McCormldc  r.  Stevenson, 
18  Neb.  70, 12  N.  W.  Rep.  828.  In  Clark  v. 
Moore,  64  IlL  279,  one  of  the  questions  wa» 
whether  tiie  ret«itlon  by  title  vendor  of  the 
right  to  the  possession  and  title  was  a  waiver 
of  Qie  vcaidor's  ri^t  to  a  mechanic's  lien. 
The  court  say:  "It  la  also  Insisted  that  ap- 
pellees  waived  their  Uen  when  they  sold  the 
proj^erty  by  reserving  a  lien  iqion  It  in  the 
written  contract;  that  ttiey  thereby  recdved 
and  held  additional  security,  that  operated 
to  destn^  any  Uen  that  would  otherwise 
have  attached.  •  •  •  in  their  effort  to  re- 
tain a  lien  on  machinery  fumidied  by  ap- 
pellees  they  took  no  collateral  or  Independent 
security.  •  •  •  The  lioi  attaches  to  anil 
Inoumbess  the  prop«ty  to  improve  which  the 
material  Is  fnndsbed;  and  the  efforts  to  ao- 
qnlre  a  more  specific  and  excluidve  llm  tiiore- 
on  in  no  wise  manifests  an  intention  to  re- 
lease the  property  from  all  Uen,  and  to  look 
to  other  security  Cor  payment,  but  It  shows 
the  very  opposite  Intention,— an  intention  to 
ludd,  if  possible,  the  property  furnished  lia- 
ble for  the  payment  of  their  claim."  In  Manr 
nfootniing  Co.  t.  Smltli,  40  Fed.  Rep.  339, 
it  is  said:  '^Retention  by  a  scsOer  of  title  to 
machinery  placed  on  land  imtil  the  price  is 
paid,  with  a  reservation  of  rii^t  in  case  of 
default  in  payment,  to  take  possesion  of  and 
remove  such  machinery  without  process.  Is 
not  a  waiver  of  the  Hen  glvoi  by  Code  Tenn^ 
I  2739."  The  opinion  dtes  oion^  of  the 
Tamessee  Code  to  show  that  It  Is  not  ma- 
terially different  from  the  Nebraska  law.  It 
also  dtes  Anthony  v.  Smith,  8  Humph.  SOS, 
and  Fogg  T.  Rodgers,  2  Odd.  290,  as  sustain- 
ing the  doctrine  laid  down  in  the  trial  case. 
F^jllowlng  these  authorities.— vrtiidi  we  do 
wlQi  reluctance,— we  have  reached  tiie  con- 
clualon  that  the  finding  and  decree  oC  the 
district  court  giving  the  Orsne  Elevator  Com- 
pany a  lloi  must  be  sustained. 

H.  B.  Dodge  &  Co.:  There  are  two  ob- 
jections to  this  dalm.  13ie  flnt  is  that  the 
affidavit  filed  with  the  Itemised  account  was 
made  by  H.  B.  Dodge,  and  that  it  redted 
ttiat  the  materials  were  fnnildied  by  the 
affiant  The  affidavit  was  signed  by  H.  B. 
Dodge.  An  examinatttm  of  the  account  at- 
tached to  the  afOdavIt  however,  discloses  the 
fact  that  the  account  was  betweu  EL  B. 
Dodge  &  Co.  and  Mrs.  B(md,  and  it  sufficlmt- 
ly  appears  that  fho  matttlal  was  furnished 
by  H.  R  Dodge  &  Co.  In  view  of  what  has 
been  said  above  In  reference  to  the  affidavit 
of  the  Capital  dt?  Plaidng  Mill  Company, 
we  think  this  afildavlt  sufflcluitly  complies 
with  the  statute,  and  that  the  finding  and  de- 
cree of  the  district  court  glvlnj  Dodge  ft  Oo. 
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a  lien  was  not  emmeons,  m>  tax  ai  tiie  affl- 
duTit  la  eoncerned. 

Second  objection:  The  account  attached 
to  the  lien  In  this  case  conalBted  of  two 
items  as  foUows:  "May  9,  1890.  To  bin. 
Venetian  blinds,  as  per  contract,  f540.00. 
October  1,  1890.  To  Mil,  Venetian  bUnds,  as 
per  contract,  $12.90.**  It  is  here  claimed  that, 
us  more  than  four  months  elapsed  between 
the  date  of  the  fumiBhing  of  these  two  Items, 
Dodge  &  Co.  can  have  a  lien  for  nothing 
more  than  the  last  Item.  The  langoage  of 
the  affidavit  attached  to  this  lien  is  "that 
said  materials  were  furnished  hj  said  affiant 
to  the  said  M.  Isabel  Bond  at  the  time  stated 
in  said  account'*  Now,  If  we  are  limited  to 
the  date  the  account  shows  on  Its  face,  and 
to  the  affidavit  in  this  case,  then  the  con- 
tention of  the  appellants  Is  correct.  The 
solution  of  the  question  depmds  upon  wheth- 
er these  two  items  are  parts  of  one  running 
account;  or.  In  other  words,  whether  they 
were  both  fumiahed  nnder  one  c<mtraot, 
made  prior  to  furnishing  the  first  Item.  On 
looking  Into  the  evidence,  we  find  that  the 
two  items  were  furnished  pnraoant  to  one 
contract  made  prior  to  the  date  of  the  first 
item,  and  that  the  sec<md  item  was  a  oom* 
pletlon  of  the  contract  In  Fulton  Iron 
^Vo^k8  r.  North  Oenter  Creelc  Mining  & 
Ktiieltlng  Co.,  80  Mo.  265.  a  question  precisely 
tike  the  one  we  are  con^deriug  arose,  and  the 
court  said:  ^'A  mechanic's  lien  Is  enforceable 
fur  all  items  of  account  furnished  by  the 
original  contract  *  •  *  In  the  coustruo- 
tion  of  the  building  •  •  •  where  It  is  tai- 
f  era  hie  from  the  evldenoe  that  they  were 
furnished  under  one  contract"  We  approve 
the  doctrine  laid  down  in  this  oase.  It  fol- 
lows, therefore,  that  the  decree  of  the  dis- 
trict court  in  allowing  the  claim  of  H.  B. 
Dodge  &  Co.  was  correct, 

The  finding  and  decree  of  the  district  court 
that  Holmes  and  DooUttle.  sureties  on  the 
undertaking  giveo  by  Mrs.  Bond  to  Drezel 
to  indemnify  him  against  liens  on  the  prop- 
erty, were  not  liable  on  the  bond.  Is  assailed 
as  erroneous.  It  appears  from  the  evidence 
tiiat  an  agent  of  the  Trust  Company  or 
Drexel  came  to  Uncoln.  and  informed  Mrs. 
Bond  that  she  would  have  to  give  Drexel 
nn  undertaking  to  protect  him  against  me- 
clianlcs*  liens  on  the  property  on  which  he 
was  about  to  lend  her  the  $30,000,  repre- 
sented by  his  mortgage,  and  inquired  what 
sureties  she  could  furnish.  She  named  to 
liim  E.  D.  Appleget,  George  B.  Skinner,  L. 
Iv.  Holmes,  and  William  B.  Hughes.  The 
;if;ent  then  Investigated  through  a  commer- 
agency  the  flnanctal  standing  of  these 
Kentlemeu,  and  found  It  satisfactory.  He 
returned  to  Kansas  City,  and  there  had  a 
bond  prepared  on  a  type-writing  machine, 
with  M.  Isabel  Bond  as  principal,  E.  D. 
Appleget,  George  B.  Skinner,  L.  K.  Holmes, 
and  WUIlam  B.  Hn^es  as  stireties.  At  the 
foot  of  tb*i  bond  were  left  five  spaces  for  sig- 
natures, opposite  each  of  whldi  the  word 


"Seal**  was  printed.  The  agent  then  icnt 
tills  prepared  undertaking  to  Mrs.  Bond  for 
execution  by  her  and  the  parties  named  as 
sureties.  Holmes  signed  the  bond  on  the- 
Inst  space  for  signatures,  and  Doollttle  signed 
below  that  Appleget  Skinner,  and  Hughes 
nether  signed  the  bond,  and  across  thdr 
names  an  Ink  line  with  a  pen  was  drawn, 
and  the  name  of  DooUttle  was  written  above 
In  the  same  line.  In  this  condition  the  bond 
was  returned  by  Mrs.  Bond  to  the  oWgee 
thereof.  There  was  evidence  on  Hie  trial 
that  Mrs.  Bond  promised  Holmes  that  Am>le- 
get.  Skinner,  and  Hughes  would  all  sign, 
and  that  Holmes  and  Doollttle  signed  on  the 
condition  and  understanding  and  agreement 
with  her  that  if  Appleget,  Skinner,  and 
Hughes  did  not  sign,  the  Iwnd  was  to  be  In- 
valid,  and  returned  to  them,  Holmes  and 
Doollttle;  that  the  names  of  Appleget,  Skin- 
ner, and  Hughes  were  not  erased  when 
Holmes  and  Doollttle  signed.  In  Cutler  v. 
Roberta,  7  Neb.  5,  the  present  ctdef  Justice, 
speaking  for  this  court  said:  "Where  a 
bond  contains  in  the  obUgatory  part  the 
names  of  several  persons  as  sureties,  If  a 
parly  signs  the  same  with  the  understanding 
and  on  the  condition  that  it  Is  not  to  be  deliv- 
ered to  the  obligee  mitll  It  Is  signed  by  all 
whose  names  appear  In  the  obligatory  part 
thereof  as  sureties,  it  will  not  be  valid  as 
to  those  that  did  sign  until  the  condition  is 
combed  with."  In  Ha^er  v.  State,  31  Neb. 
144,  47  N.  W,  Rep,  692,  Jusdee  Norval. 
speaking  tor  this  court,  said:  "Where  au 
official  bond  Is  altered  after  the  same  has 
been  signed,  but  before  it  Is  delivered  and 
approved,  by  an  erasure  of  the  name  of  one 
of  the  sureties  thereon,  and  Qie  alteration 
Is  plainly  noticeable,  all  the  sureties  are 
released  who  had  no  knowledge  of  or  did  not 
consent  to  the  alteration  or  ratify  It"  The 
finding  and  decree  of  the  district  court  were 
within  the  principles  of  these  cases.  This 
undertaking  was  void  from  the  beginning. 
It  had  never  been  valid,  so  far  as  these 
sureties  were  concerned;  and  Mrs.  Bond's 
delivery  of  it  to  her  principal  was  unau- 
thorized. Appellants,  however.  Insist  that 
Holmes  and  Doollttle  were  liable  on  this 
bond,  because  Mrs.  Bond  executed  to  them  a 
mortgage  on  the  property  to  indemnify  them 
from  loss  by  reason  of  having  signed  It.  in 
other  words,  the  taking  of  the  indemnity 
mortgage  was  a  rntlflcation  by  Holmes  and 
Doollttle  of  the  unauthorized  delivery  of  the 
mechanics'  lien  bond.  To  this  It  is  answered 
by  the  sureties  that  at  the  time  they  took 
the  indemnity  mortgage  they  had  no  knowl- 
edge that  the  mechanics*  11m  bond  had  not 
been  signed  by  Appleget  Skinner,  and 
Hughes;  that  on  the  17th  day  of  February, 
1S90,  Drexd's  agent,  Bmley,  procured  them 
to  dellTOT  to  him  the  indemnl^  mortgage, 
Ot  had  never  been  recorded.)  on  the  prom- 
ise that  another  loan  would  be  made  to  Mrs. 
Bond  by  the  Tnist  Company,  and  secured 
a  second  mortgnse  on  the  property,  and 
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ont  of  the  proceeds  of  this  mortgage  all  of 
the  mechanics'  lien  claims  against  the  prop- 
erty would  be  paid.  To  guatalh  theee  allega- 
tions there  la  abundant  evidence.  Certain  It 
is  that  Drexel  and  the  Trust  Company's 
agent,  Braley,  did  get  possesion  of  the 
Indemnity  mortgage  made  to  Holmes  and 
Doolittle;  that  at  about  that  date  Blrs.  Bond 
made  a  second  mortgage  to  Braley  for 
$30,000  on  this  and  other  property,  and 
surrendered  possession  of  the  hoteL  Another 
significant  circumstance  Is  that  across  the 
face  of  this  Indemnity  mortgage  Is  written: 
"Oanceled.  M.  Isabel  Bond,  February  17, 
189a"  This,  It  will  be  remembered.  Is  the 
date  of  the  second  mortgage  to  Braley  for 
the  Trust  Company.  In  Llvesey  t.  Hotel 
Oa,  6  Neb.  60,  the  late  and  lamented  Jus- 
tice Gantt,  speaking  for  this  court,  said: 
"WalTer  Is  an  intentional  rellnqulshmoit 
of  a  known  ri^^t,  and  there  must  be  both 
knowledge  of  the  existence  of  the  right 
and  the  Intention  to  relluanUfb  It"  The  sure- 
ties toonght  themselves  within  the  doctrine 
of  this  caae,  and  the  finding  and  decree  of 
the  district  court  that  they  had  not  waived 
flielr  rlc^t  to  object  to  the  unauthorised  de- 
livery of  the  mechanics'  llm  Ixmd  Is  sup- 
ported by  the  evidence.  There  are  In  the 
arguments  and  proofs  of  counsel  other 
grounds  which  answer  the  dalm  of  ratifica- 
tion by  the  suretiesr-rgroands  fully  supported 
by  the  recordr-hut  the  foregoing  are  snffi- 
cient,  and  they  will  not  be  further  noticed. 

The  decree  ot  tbe  district  court  Is  reversed, 
and  judgment  and  decree  rendered  here  as 
fbUows;  the  amount  of  Judgments  to  draw 
Interest  from  June  17,  1881: 

1.  In  faror  of  Turner  M.  Marquette,  against 
the  estate  of  M.  Isabd  Bond,  Leonldaa  K. 
Holmes,  tiie  Houy  &  Goatsworth  Company, 
for  $2,660,  with  T  per  cmt  Interest;  the 
Kime  to  be  a  first  lien  on  lots  G,  D,  E,  and 
F,  Bigelow's  subdiTlalon  of  lots  11  and  12, 
block  27,  In  the  dty  of  Lincoln,  Lancaster 
county.  Neb. 

2.  fiiTor  of  LecnldflS  K.  Ht^es  against 
the  estate  of  H.  Isabel  Bond  for  $7,867.36. 
with  Interest  at  7  per  cent,  and  In  favor  of 
tiie  Henry  &  Ooatswortti  Company  against 
the  estate  of  M.  Isabel  Bond  for  $4.GM.66, 
with  7  per  cent  Inter^t;  the  last  two  to  be 
secona  liens  on  the  alMve^escrtbed  real  es- 
tate, and  to  prorate  one  with  the  otber. 

3.  In  favor  of  Anthony  J.  Drexel  against  the 
e&tate  of  M.  Isabel  Bond  for  $33,777,  with 
6  per  cent  Interest;  the  same  to  be  a  third 
lien  upon  said  real  estate. 

4.  In  favor  of  Baird  Bros,  for  $91;  In  fiiror 
of  Capital  City  Planing  Mill  Company  for 
$7^;  In  favor  of  H.  B.  Dodge  &  Co.  for 
$S85;  In  favor  of  Crane  Elevator  Company 
for  $3^12;  In  favor  of  Reliance  Wire-Works 
Company  for  $358;  In  favor  of  Missouri, 
Kansas  &  Texas  Trust  Company  for  $21,905, 
—each  of  these  judgments  to  be  rendered 
against  the  estate  of  M.  Isabel  Bond,  each 
to  draw  Interest  at  the  rate  of  7  per  cent. 


and  to  be  fourth  liens  on  the  above-described 
real  estate,  and  prorate  each  with  the  other. 

6.  Judgment  In  favor  of  Leonldas  K. 
Holmes  for  $1,392.65;  Judgment  In  favor  of 
the  Henry  &  Coatswortb  Company  for 
$1,167.35,— both  these  Judgments  to  be  ren- 
dered against  the  estate  of  M.  Isabel  Bond, 
both  to  draw  Intweet  at  the  rate  of  7  i>er 
c^t,  and  to  be  fifth  liens  against  the  real 
estate  above  deacribed.  and  to  prorate  one 
with  the  other. 

6.  Judgmrat  rdeaaing  and  disdiarglng  Le- 
onldas K.  H(dmea  and  3otm  DooUttle  from 
liability  as  sureties  on  the  mechanics'  lien 
bond  given  by  them  to  *"*^**""r  J-  DrexeL 

Judgment  accordingly. 

IRVINB,  C.  concurs.  RTAN.  C,  having 
been  of  counsel  In  the  case,  took  no  part  in 
the  argument  or  the  dedalon  here. 


LOBECK  V.  LEE  et  aL 
(Supreme  Court  of  Nebraska,    June  6»  180S.) 

PABTxaasRip— Rights  of  Sdbtivino  Pabts«k6 — 

Estoppel. 

1.  Upon  the  dissolution  of  a  partnership 
firm  by  the  death  of  one  of  its  membov  the 
surviving  partners  may  carry  on  the  same  Hoe 
of  business  at  tlie  same  place  as  was  trans- 
acted the  firm  business,  without  liability  to 
account  to  the  legal  representative  of  the  de- 
ceased partDOT  for  the  good  wiii  of  said  firm, 
in  the  absence  of  thmr  own  agreement  to  the 
contraiT. 

2.  Where  the  legal  representative  of  a  de- 
ceased memlm  of  a  partnership  firm,  as  such, 
without  words  of  limitation.  Joins  in  tbe  sale 
of  all  the  stock  and  fixtures  of  such  firm  to  the 

snrviviog  members  thereof,  such  le^l  repre- 
sentative cannot  maiataln  an  action  against 
such  survtvors  for  the  good  will  of  said  firm,  or 
for  any  portion  thereof. 
(Syllabus  by  the  Court.) 

Commissioners*  decision.  Appeal  from  dis- 
trict court  Douglas  county;  Wakeley,  Judge. 

Action  by  Otto  Lobeck,  administrator  of 
the  estate  of  G.  A.  Fidd,  deceased,  against 
Henry  J.  Lee  and  oth^^  Defendants  had 
Judgment  and  plaintiff  appeals.  Affirmed. 

Gregory,  Day  &  Day  and  Co  win  &  Mc- 
Hugb,  for  appelant  John  Lb  Webster,  for 
appellees. 

RTAN,  C.  In  the  month  of  March,  1881, 
Henry  J.  Lee,  C.  A.  Fried,  E.  M.  Andreesen, 
and  H.  T.  Clarke  entered  Into  a  written  agree- 
ment whereby  they  associated  themselves  as 
I>artners  under  the  firm  name  of  Lee,  Fried 
&  Co.,  for  the  purpose  of  dealing  at  whole- 
sale In  nails,  hardware,  and  tlnuecs'  stodc. 
This  partnership  business  was  to  commence 
In  March,  ISSl,  and  to  expire  January  1, 
1883,  probably  upon  the  same  terms  as  pro- 
vided in  said  contract  though  we  find  In  the 
record  no  direct  evidence  of  any  agreerooit 
as  to  such  continuance.  The  business  was 
carried  on  by  the  firm  of  Lee,  Fried  St  Co. 
until  the  death  of  C.  A.  Fried,  which  oc- 
curred August  16,  1887.  Indeed,  even  thcu 
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matters  continued  as  before,  except  that 
Otto  Lobeck,  huving  qualified  as  executor  of 
the  estate  of  C.  A.  Pried,  acted  In  plafte  of 
said  decedent  On  the  30tli  day  of  Decem- 
ber. 1887,  Henry  J.  Lee,  Henry  T.  Clarke. 
Edward  M.  Andreeaeo,  and  one  John  T. 
Clarke  entered  Into  a  written  contract,  to 
which  said  executor,  as  such,  was  a  party, 
of  which  contract  the  followhig  Is  a  copy: 
"This  contract,  made  on  the  29th  day  of 
December,  A.  D.  1SS7,  by  and  between  the 
HurvlvlDg  partners  of  the  firm  known  as  Ijee, 
Fried  &  Co..  to  wit,  Henry  J.  Lee,  Henry  T. 
Claxfce^  Edward  M.  Andreesen.  and  Otto  Lo- 
beck,  executor  of  the  estate  of  C.  A.  Fried, 
deceased,  parties  of  the  first  part,  and  Henry 
J.  Lee,  Henry  T.  Clarke,  Edward  M.  An- 
dreesen, and  John  T.  Clarke,  parties  of  the 
second  part,  witnesseth:  That  for  and  In 
consideration  of  the  covenants  hereinafter 
contained,  to  be  kept  and  performed  by  the 
respectlTe  parties  to  this  contract,  the  par- 
ties of  the  second  part  agree  to  form  a  corpo- 
ration prior  to  January  2nd,  A.  D.  1888,  to 
be  known  as  Lee-Cla rke- Andreesen  Hard- 
ware Company,  for  the  purpose  of  conduct- 
ing a  general  hardware  buslnees.  The  said 
parties  of  the  first  part  agree  to  sell  to  such 
corporation,  when  formed,  and  said  parties 
of  the  second  part,  as  such  corporation,  agree 
to  buy,  the  stock,  fixtures,  and  good  wlU  of 
the  business  owned  and  conducted  by  the 
former  firm  of  Lee,  Fried  &  Company  at 
the  mariiet  value  thereof,  as  per  inventory 
taken  between  December  26th  and  December 
Slst  A  D.  1887;  said  stock  to  t>e  inven^ 
toried  with  freight  added.  The  said  parties 
of  the  second  part,  as  such  corporation, 
agree  to  pay,  and  the  said  parties  of  the 
first  part  agree  to  accept  therefor,  stock  In 
said  corporation  at  par  value,  or  part  cash, 
at  the  option  of  said  corporation;  said  trans- 
fer to  take  place  January  1  or  2,  A  D.  1888. 
The  said  parties  of  the  first  part  agree  to 
pay  all  outstanding  Indebtedness  of  said  firm. 
The  said  parties  of  the  second  part,  as  such 
corporation,  agree  to  make  collection  of  all 
outstanding  accounts  of  said  old  firm  with- 
out costs  to  said  parties  of  the  first  part,  un- 
less for  extraordinary  expennes,  such  as  at- 
torneys' fees,  court  costs,  etc.;  said  collec- 
tions, when  made,  to  be  turned  over  to  said 
parties  of  the  first  part,  or  an  authorized 
representative,  and  to  be  used  in  paying  the 
liabilities  of  the  old  firm  of  lice,  Fried  &  Co. 
And  the  parties  of  the  first  nart  nerec 
am<xig  themsdves  that  the  stock  In  said  cor- 
poration received  in  payment  for  the  stock, 
fixtures,  and  good  will  of  said  partnership 
shall  be  apportioned  and  partitioned  among 
the  surviving  members  of  said  firm  and  the 
executor  of  C.  A.  Fried,  deceased,  according 
to  their  Interests  In  the  partnership,  as  the 
same  may  appear  from  the  books  of  account 
of  said  partnerslilp:  provided,  however,  that 
If  the  said  Otto  Lobeck,  executor  of  the  es- 
tate (tf  0.  A.  Pried,  deceased,  shall  elect  to 
reoelTe  uou^  In  lieu  of  said  stock  for  the 
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Interest  of  his  decedent  In  said  partnership, 
then  the  other  members  of  said  partncraUIp. 
to  wit,  Henry  J.  Lee,  Henry  T.  Clarke,  aiul 
Edward  M.  Andreesen,  shall  purchase  from 
said  Lobeck  the  amoimt  of  stock  in  said  cor^ 
poratlon  to  which  his  decedent  would  be  en- 
titled as  a  member  of  said  partnership,  at  Its 
par  valae,  each  an  equal  one-third  of  said 
stock,  to  be  paid  for  therefor  in  money.  Wit- 
ness onr  hands  this  30th  day  of  December, 
A.  D.  1887.  Lee,  Fried  &  Company,  Henry 
J.  Lee,  Lee,  Pried  &  Co.,  Henry  T.  Clarke, 
Edward  M.  Andreesen,  Otto  Lobeck,  admin- 
istrator with  will  attached,  parties  of  the 
first  part  Henry  J.  Lee,  Henry  T.  Clarke, 
Edward  M.  Andreesen,  John  T.  Clarke,  par- 
ties of  the  second  part" 

Consistently  with  the  terms  of  the  above 
contract,  the  said  Henry  J.  Lee,  Henry  T. 
Clarke,  Edward  M.  Andreesen,  and  John  T. 
Clarke  organized  a  corporation  under  the 
name  of  Lee-Clarke- Andreesen  Hardware 
Company,  which  took  posaesedon  of  tlie  en- 
tire property  Invoiced  as  described  In  the 
aforesaid  written  agreement  and  the  bill  of 
sale,  a:ecuted  January  16.  1888,  of  which  the 
f<^owlng  is  a  copy:  "Sluow  all  men  by  these 
presents,  tliat  for  a  valuable  consideration 
we,  Henry  J.  Lee.  Henry  T.  Clarke,  and  Ed- 
ward M.  Andreesen,  surviving  partners  of 
the  late  firm  of  Lee,  Fried  &  Company,  have 
bargained  and  sold,  and  by  these  presents 
do  bargain  and  sell,  unto  the  Lee-Clarke- 
Andreesen  Hardware  Company  the  stock  of 
hardware,  warehouse,  and  fixtures  said 
late  firm  according  to  the  Inventory  taken 
between  December  2Gth  and  December  Slat, 

1887,  amounting  to  $198,436.75,  together  with 
the  good  will  of  the  business  of  said  late  firm; 
to  have  and  to  hold  the  said  property  and 
good  will  unto  the  said  Lee-Clarke- Andree- 
sen Hardware  Company,  its  successors  and 
assigns,  forever.  This  bill  of  sale  being  made 
in  execution  of  said  contract  dated  December 
29th,  1887,  for  the  sale  of  said  property. 
Witness  our  hands  this  16th  day  of  January, 

1888.  Lee.  Fried  &  Co.  Edward  M.  Andree- 
sen. H.  T.  Clarke.  H.  J.  Le^" 

It  does  not  satisfactorily  appear  why  the 
above  bill  of  sale  was  not  signed  by  Otto  Lo- 
beck, as  the  representative  of  O.  A  Fried, 
for.  while  it  purports  to  be  made  to  carry 
into  execution  the  written  contract  of  date 
December  20,  1887,  In  which  said  Lobeck,  in 
his  representative  capacity,  appeared  as  one 
of  the  parties  of  the  first  part,  he  seems  by 
common  consent  to  have  been  omitted  from 
even  mention  In  the  bill  of  sale;  It  might  be 
Inferable  from  the  draft  of  date  December 
31.  1887.  made  by  Otto  Lobeck  as  adminis- 
trator of  C.  A  Fried's  estate,  upon  the  firm 
of  Pried  &  Co.  in  favor  of  C.  O.  Lobeck,  for 
$5,000,  that,  the  said  administrator  had 
elected  to,  and  had  thereby  in  part  consum- 
mated his  said  election  to,  withdraw  from 
said  firm.  If  this  satisfactorily  appeared, 
the  determination  of  this  appeal  would  be 
much  Amplified.  As  the  evidence  does  not 
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explain  flie  nonjoinder  of  Lobeck  as  admln- 
iatmtor  tn  the  blU  of  aale^  and  as  it  does  not 
point  to  snffident  certainty  of  intent  to  wap> 
rant  placing  great  streas  npon  It,  tbe  bill  of 
sale  win  be  assumed  to  hare  been  made  In 
ezecatlm  of  the  contract  entered  Into  on  De- 
cember 28,  1887.  and  npon  tfaat  assumption 
the  tigtiia  of  tbe  parties  will  be  conridaed, 
without  refHroice  to  said  draft 

This  action  was  broue^t  In  Ow  AMiict 
court  of  Douglas  county  by  Otto  Lobeck,  as 
the  r^resentntlre  of  O.  A.  Fried,  against 
the  Lee-Olarke-Andreeeen  Hardware  Compa- 
ny, Henry  J.  Lee,  Haay  T.  Glarice,  and  Bd- 
ward  M.  AndreesoL  The  prayer  ot  ttie  petl- 
ttoD  was  that  said  defendants  be  required  to 
make  a  Just  and  fair  inventwy  and  Talna* 
tlon  of  the  good  will  acquired  as  above  de- 
scribed, and  be  required  to  account  for  the 
same,  eithor  by  flie  Issuance  of  stock  or  In 
money,  as  to  the  court  should  seon  eqnita- 
hie  and  propw,  and  for  sncih  other  and  tn^ 
thor  relief  as  to  tbe  court  might  seem  meet. 
Tbe  answer,  in  addition  to  o^r  denials, 
whlA  need  not  be  detailed,  denied  that  the 
good  wUl  was  of  any  valne,  but  alleged  that 
It  passed  tauddenUdly  with  tbe  stock  of  goods 
porcihased;  that  the  Inroloe  covered  audi 
good  wlU;  and  that,  by  said  encutor  hav- 
ing accepted  payment  on  account  of  the  In- 
terest of  the  estate  of  his  decedent  under  the 
terms  of  said  written  agreement,  be  was  e»- 
t(q>ped  to  make  claim  ,f6r  Uie  value  of  the 
good  will  of  the  firm  of  Lee,  Fried  &  Co. 
There  was  a  reply,  which  was  In  substance 
a  d«iial  of  tbe  various  afllrmatlve  mattCT 
pleaded  In  the  answer.  Un  the  11th  day  of 
February,  1891,  a  trial  was  had  to  the  court, 
npcn  which  the  court  found  for  the  d^end- 
ants,  and  adjudged  that  tbe  cause  be  dis- 
missed for  want  of  equity,  and  tliat  said  de- 
fendants  recover  their  costs.  During  the  trial 
of  the  case  plalntlfE  ofFered  to  show  the 
value  of  tbe  good  irill  of  the  firm  of  Zice, 
Fried  ft  Co.  as  a  fact  independent  ot  and  In 
addition  to  tbe  price  paid  for  the  merchan- 
dise of  said  firm  purchased  by  the  defend- 
ants. This  oOer  of  evidence  was  refused, 
and  in  various  vnje  the  questions  which  shall 
now  be  conaUeied  w«re  properly  presented 
for  adjudication,  lliese  involve  the  ctm- 
Btruction  of  tbe  cmitract  between  iflaintifr 
and  the  other  parties  to  the  above  contract, 
and  tbe  respective  rights  and  remedies  of 
such  parties,  with  reference  to  the  good  will 
of  the  firm  of  Ijee,  Fried  &  Co.  Only  one 
member  of  the  firm  of  Lee,  Fried  &  Co. 
had  died  at  the  date  of  the  above  contract, 
and  his  executor,  with  the  other  members 
of  said  firm,  constituted  the  parties  of  the 
first  part  The  parties  of  the  second  part 
were  the  surviving  members  of  the  firm  of 
Lee,  Fried  &  Co.  and  John  T.,Chirke.  The 
subject-matter  of  this  contract  was  **tiie 
stock,  flxtorea,  and  good  will  of  the  business 
owned  and  conducted  by  tbe  former  firm  of 
Lee,  Pried  St  Co."  The  price  to  be  paid  was 
tbe  maricet  value  of  the  subject-matter  of 


the  contract,  to  be  determined  as  per  In- 
ventory tho^ln  described;  said  stodc  to  be* 
Inventoried  with  ^ght  added.  Thla  con- 
tract however,  did  not  ontemplate  tiie  pnx^ 
(diase  by  the  parties  of  tbe  second  part,  a» 
Individuals,  of  tba  mhiect-matbet  thereof,. 
but  that  auch  purchase  should  be  made  by 
them  as  a  corporation  to  be  formed  there- 
after, under  the  name  of  tbe  Lee-Glarbe- 
Andreesen  Hardware  Company.  Another  pe- 
culiarity of  this  omtract  was  In  the  me^ 
of  payment  The  consideration  recited  was 
the  keeplngr  and  performing  of  certain  con- 
ditions, which  wen,  pi^meut  either  wholly 
or  partly  in  stock  of  the  corporation  con- 
templated at  its  par'  value,  and  the  balance- 
in  cash,  at  the  option  of  said  corporatknw 
and  the  payment  of  an  outstanding  debts- 
and  the  collection  of  all  outstanding  ac- 
counts of  the  firm  of  Lee,  Fried  ft  Ga  After 
providing  for  payments  and  colleetiona  a* 
above,  the  parties  of  tbe  first  part— Henry 
J.  Lee,  Henry  T.  COarke,  Edward  M.  Andxee- 
sen,  and  Otto  Lobeck,  oecntor  of  ttie  estate 
of  O.  A.  Fried— agreed  among  themselves 
fliat  such  stodc  as  should  be  issued  by  the 
proposed  corporation  In  -paymmt  for  the 
stock,  fixtures,  and  good  wHl  of  said  part- 
nenhlp  should  be  apportioned  and  partitioned 
among  the  surviving  members  of  said  flrm 
of  Lee,  Fried  ft  0&  and  the  executor  of  C 
A.  Fried,  deceased,  according  to  the  tntw- 
est  of  each  tn  the  partnership  as  such  Inter- 
est appeared  by  the  bo<^  thereot  provided, 
that  if  said  executor  elected  to  receive 
money  In  lien  of  stock  for  the  interest  of  0. 
A.  Fried,  th^  that  Henry  J.  Lee,  H.  T. 
GlaAe,  and  Edward  M.  Andreesen  should 
purchase  from  ssld  executor  the  share  of 
stock  to  which,  as  such  executor,  he  would 
be  entitled  at  Its  par  value. 

From  this  synopsis  It  is  evident  (aside 
from  paying  tbe  Indebtedneea  of  the  firm 
of  Lee,  Fried  ft  Co.,  and  maldng  collections 
of  its  outstanding  acoounts  for  that  purpoee) 
that  eacb  of  the  said  first  parties  to  said 
ocmtraot  /> greed  to  accept  payment  for  tbe 
property  Inventoried  in  the  stock  of  tbe  pro- 
posed corporation,  or  partly  In  stock  and 
the  behioce  in  money,  at  aoid  proposed  cor- 
poration's optl<Hi.  Among  themsdvee^  the 
parties  of  the  firat  part  further  agreed  that 
in  evoit  payment  should  be  made  In  the 
stock  of  said  proposed  corporation,  It  should 
be  divided  In  a  certain  manner,  with  the 
proviso,  however,  tliat,  if  ttue  executor  of 
0.  A.  Fried  should  elect  to  receive  money, 
rathtt  ttian  stodc,  each  of  the  other  parties 
of  the  first  part  would  pay  him  In  cash  one- 
third  of  tbe  par  valne  <tf  said  stock,  llila 
actlMi  was  brou^t  against  ithe  Lee-<3atke- 
Andreesen  Hardware  Company,  Henry  J. 
Lee,  Hmry  T.  Oarice,  and  Edward  K.  An- 
dreesen. There  Is  no  averm^t  in  the  peti- 
tion ot  any  demand  for  the  delivery  to 
plaintiff  of  stock  by  the  Lee-Glarke-Andree- 
sen  Hardware  Oompimy,  nor  of  a  refusal 
by  iliat  o<Mvoratl«i  to  Imu*  stodc  alsaa^  or 
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■niake  payment  partly  In  Its  stodc  and  partly 
4Q  money,  as  prorided  In  said  agreemait 
The  complaint  of  Tl(^tiMU  of  tbe  above 
contract  Is  made  solely  as  against  Henry 
■J.  Lee,  Henry  T.  Clarke,  and  Bidward  If. 
Andreeeen;  the  said  hardware  company  be- 
ing only  Incidentally  mentioned  as  baring 
ratified  said  contract,  and  assnmed  all  tbe 
riKbta  to  and  secured  all  ttae  benefltfl  tbereof 
by  tnklntf  possesion  of  all  the  property, 
sHM'ta,  and  estate  of  ttae  former  firm  <tf 
Lee,  Plied  &  Oo.,  by,  tbroagb,  and  nnder 
said  contract,  and  appropriating  the  stock, 
flxtnrea,  good  will,  and  certain  leas^old  In- 
terests and  estates  of  said  firm  cf  Lee,  Fried 
-&  Co.  for  ttae  purpose  of  specially  protect- 
ing and  securing  the  full  benefits  of  ttae 
«ood  wis  of  the  last-mentioned  firm,  and  as 
tuiTlng  appropriated  the  eame  to  their  own 
nse  and  behoof  exdoalTely.  &s  the  ante- 
cedent  portion  of  the  last  paragraph  bad 
reference  solely  to  the  above  corporation. 
It  Is  probable  that  l^e  closdng  sentence  was 
Intended  to  be  Umtted  In  like  manner, 
though  It  Is  spoken  ot  In  ttae  plnral  nnmber. 
Howerer  that  may  be.  It  Is  clear  that  the 
petition  predicated  plolntifTs  rlgbts  upon 
the  primary  liability  of  the  surrlvlng  meoi- 
"ben  of  the  firm  of  Lee,  Fried  &  Co.,  and  as 
whatever  llaUUty  may  be  found  to  exist  as 
against  the  Lee-Clarke-Andreesen  Hardware 
Company  must  In  any  event,  under  the  aver- 
ments of  the  petition,  be  secondary  and 
only  collateral  to  that  of  H.  J.  Lee,  H.  T. 
<71arke,  and  Edward  M.  Andreeeen,  ttae  al- 
leged liability  of  these  three  last-named 
parties  to  the  estate  of  O.  A.  Fried  must 
necessarily  be  the  test  of  plalntUTs  right 
■of  recovery.  As  the  judgment  prayed  was 
for  the  value  of  the  "good  will"  of  the  firm 
of  Lee,  Fried  &  Co.,  It  may  not  be  without 
profit  to  define  that  term.  In  Dougherty  v. 
Van  Nostrand,  1  Hoff.  Ch.  69,  It  was  said: 
•The  good  will  of  a  trade  Is  called  by  Lord 
Fldon  the  probability  that  the  old  customers 
will  resort  to  the  old  place.  Crattwell  v. 
Lye,  17  Ves.  346."  In  Parsons  on  Partn;r- 
«taip,  on  marginal  page  202,  the  term  "good 
will"  Is  thus  discussed:  "It  Is  a  hope  or 
■expectation  which  may  be  reasonable  and 
strong,  and  may  rest  upon  a  state  of  things 
that  bos  grown  up  through  a  long  period, 
and  been  promoted  by  large  expenditures 
of  money.  And  It  may  be  worth  all  the 
money  ft  bos  cost,  and  a  great  deal  more; 
but  it  Is,  after  all,  nothing  more  than  a 
hope  grounded  upon  a  possibility."  l^ese 
definitions  have  reference  to  but  one,  though 
the  geaemlly  employed,  use  of  the  term 
"good  win."  In  LawBon's  Bights,  Remedies 
&  Practice,  (seotlon  685,)  the  same  form  of 
good  win  is  defined,  In  conjunction  with 
which,  however,  Is  found  another  meaning, 
-wbldi  must  be  taken  into  account  as  the 
sense  of  the  term  as  treated  of  In  one  class 
of  adjudicated  cases,  of  which  Smith  v. 
Walker.  57  Mich.  450,  22  N.  "W.  Rep.  207,  24 
J7.  W.  Bep.  830,  and  28  N.  W.  Rep.  783,  la 


an  example.  TWs  language  Qtalldsed 
challenge  attention  to  ttae  superadded  mean- 
ing) Is  «nirioyed  In  the  section  above  re- 
ferred to:  *^e  good  will  of  a  business  Is 
defined  as  the  benefit  which  arises  from  Its 
having  been  carried  on  for  some  time  In 
a  particular  honse,  or  by  a  particular  per- 
son or  Ann,  or  /rom  the  we  o/a  particular 
trad&^mark  or  trade  name.  Its  value  con- 
sists in  the  probability  that  the  old  custom- 
ers wIU  continue  to  be  customers,  not- 
withstanding a  change  In  the  firm  name  or 
place  of  business.  It  Is  a  spedes  of  per- 
sonal propN-ty."  Still  another  meaning  Is 
sometimes  Included  In  the  deflnitlan  of.  the 
term  "good  will,"  as  Illustrated  by  ttae  fol- 
lowing language,  quoted  fn»n  Colly  er  on 
Partnership,  as  envbodled  In  section  161: 
"The  term  'good  will'  is  used  In  two  distinct 
senses.  It  is  applied  either  to  an  advantage 
arising  from  the  fact  of  sole  ownership 
simply,  without  reference  to  oQier  person^ 
or  as  an  advantage  arldng  from  ttae  fact 
of  sole  ownership,  to  the  exclusion  of  other 
persons.  'Die  latter  species  of  good  will  la 
foimded  on  special  oontract,  and  Is  a  com- 
modity upon  whicb  a  valuation  may  be 
fixed.  Therefore  the  interest  of  an  outgoing 
partner  in  such  good  will  may  be  valiied 
and  assigned,  with  the  rest  of  the  eCFects,- 
to  the  remaining  parmer.  A  good  will  of 
this  kind,  being  a  valuable  addition  to  a 
trade,  and  arising,  as  It  does,  in  con  tract, 
must  be  created  by  some  appropriate  worda 
It  cannot  be  Implied  tttnok  the  general  words 
'stods,  effects,'  etc  llierefore,  where  one 
partner  had  agreed  to  sell  to  his  copartner 
'his  Inheritance  in  their  nursery  for  £10,000,' 
and  the  other  i^tner.  In  annrar  to  the 
[Mroposal,  wrote  as  ft^ows:  *I  agree  to  give 
you  £10.000,  aa  you  mention,  for  yonr  moiety 
ot  all  your  parlner^p  premises,  stock,  busi- 
ness, and  concern, —Lord  Mdon  held  that 
the  purchaser  had  no  ri^t,  according  to 
his  contract,  to  claim  any  good  wlU  in  the 
trade,  in  addltlooi  to  the  partnership  sp- 
orty which  was  ttae  subject  <A  tt,  aoept 
what  was  the  necessary  efleot  of  his  ao- 
quiring  the  sole  ownership  In  the  property; 
certainly  not  such  u  to  preclude  the  seller 
from  carrying  on  the  same  trade  where  and 
whoi  and  with  whom  lie  pleased."  In  aeo 
tiou  99,  Story,  Partn.,  the  graarally  em- 
ployed definition  of  this  term  Is  given,  after 
which  occurs  the  following  language:  **Bnt 
the  -ttrm  'good  will*  is  aometlmes  applied 
to  anotbor  case,  where  a  retiring  partner 
ccDtmcts  not  to  carry  on  ttae  same  trade  or 
baalneM  at  all  within  a  given  distance,  nils 
is  an  Interest  which  may  be  valued  between 
the  parties,  and  may  therefore  be  assigned, 
with  tlie  premises  and  ttae  rest  tst  the  ef- 
fects, to  the  remaining  partner,  as  an  aocom- 
poniment  ot  the  ordinary  good  of  the 
establMiment.  Good  wUI,  in  the  Cwmer 
sense,  is,  therefore,  an  advantage  arlshif 
from  the  mere  fact  of  sola  o<«iier8hlp  «f  tb* 
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prendMi,  Btodc,  or  estabUabmoit,  wiUiout 
raTerence  to  oUier  pencnis  as  rlTals;  and. 
Id  tbe  latter  senae,  aa  an  advantage  ariiriiis 
t^m  tbe  fact  at  wftiiwUny  tbe  retiring  part- 
oer  from  tbe  aame  trade  or  buslneaa  aa  a 
riTaL" 

In  the  discussion  of  adjudicated  cases,  there 
baa  not  always  beat  kept  in  view,  much  lesa 
stated,  what  particular  form  of  good  will 
was  under  consideration.  For  Instance, 
where  It  la  tbe  right  to  use  ttie  trade-mark 
adopted  and  made  valuable  try  a  firm  or  an 
IndlTldual,  It  Is  readily  seen  tuat  It  has  some- 
thing of  the  nature  of  tangible  personal  prop- 
er^, and,  as  such,  Independentiy  might  prop- 
erly be  But^ect  to  Bal&  This  form  of  property 
Is  frequently  protected  uy  Injunction,  and  In 
various  ways  la  treated  aa  one  form  of  good 
will,  having  no  analogy  to  that  form  under 
conaiuenitlon  In  the  case  at  bar.  Again,  the 
term  Is  someumes  appued  to  tbe  contract 
obligation  to  refrain  from  competition  by  a 
retiring  partner  aa  against  tbe  other  mem- 
bers of  the  firm,  dtber  as  measured  tbe 
extent  of  terrltoiy  or  duration  of  time.  Such 
an  advantage  as  this  affords  may  be  of  great 
value,  and,  having  Ita  origin  in  contract,  and 
bdng  ftnmueu  upon  sutttdent  eonslderatton, 
the  courts  recognize,  protect,  and  enforce  it 
Of  these  forms  of  good  wQl  which  imply  a 
monoiioly  such  as  the  courts  will  protect,  it 
baa  been  aald  that  good  will  may.  Independ- 
ently, be  transferred.  This  distinction  as  to 
the  uaa  of  the  term  "good  wQI"  is  recognized 
In  tiie  auove  text,  quoted  from  Story  and 
from  Collyer  on  Partnership.  Speaking  gen- 
erally. It  is  believed  It  will  be  found  tbat 
whatever  confudon  has  arisen  as  to  tbe  right 
to  transfer  good  will  speclllcally  and  inde- 
pendently Is  referable  simply  to  a  failure  to 
distinguish  these  difTerMit  forms  of  good  will. 
As  to  that  form  which  most  alone  be  consld- 
ered  in  determining  this  case  there  is  no 
confusion  of  Interpretation  nor  conflict  of  an- 
thorttleaL  'I'reatlng  of  It  Is  the  following 
language,  quoted  from  Collyer  on  Pnrtoer- 
shlp,  (section  162:)  "Tbe  former  species  of 
good  will  Is  dmrly  not  founded  In  special 
contract,  but  In  a  combination  of  accidental 
drcumstances,  as  the  existence  and  celebrity 
of  the  house,  the  and  afihioice  of  the 
trader,  or  tbe  prejudices  or  necessities  of  the 
customers.  This,  therefore,  is  not  a  tangible 
Interest  It  Is  not  a  commodity  on  which  a 
spedflc  value  can  be  placed,  or  for  which  a 
definite  allowance  can  be  made.  Therefore, 
upon  the  death  oi  one  partner.  It  Is  not  stodc 
of  which  the  executor  of  a  deceased  part- 
ner can  compel  a  division,  unless  he  can  also 
compel  a  sale  of  the  whole  premises  and 
stock,  OS  in  the  case  of  a  partnership  at  will. 
Under  these  latter  circumstances,  bowevo-, 
the  good  will  would  accompany  the  rest  of 
the  stock,  and  might  create  some  additional 
speculative  value  In  the  mind  of  a  purchaser. 
According,  a  court  of  equity,  In  this  and 
slmllnr  cases,  would  so  treat  It  that  Its  value 
should  be  felt  and  appreciated  by  all  parties 


Interested  In  the  concern;  and  therefore,  1p 
decreeing  a  sale  of  the  entire  partnersMp, 
would  order  the  sale  to  be  so  adjusted  as  to 
give  fall  effect  to  the  nine  of  tbe  good  wllL" 

In  tbe  cose  of  Austen  r.  B(^4  Jur.(N.R.} 
71^  where  plaintiff  sou^t  to  recover  the  val- 
ue of  his  alleged  good  will  In  tbe  firm  of  ao- 
Ucltora,  the  following  language  was  used  by 
LordGhanceQorObelmitfOTd:  "Wlmeatrade 
Is  established  in  a  particular  place,  the  good 
will  of  that  trade  means  nothing  more  than 
the  sum  of  money  which  any  person  would 
be  willing  to  give  for  the  chance  of  bdng 
aide  tQ  keep  the  trade  amikected  with  the 
place  whwe  It  lias  been  carried  on.  It  was 
truly  said  In  argoment  that  'good  wtU'  Is 
something  dlstmct  from  the  profits  of  the 
buslneflB,  altboui^  In  determining  Its  vahie 
the  profits  are  necessarily  taken  Into  accomit, 
and  It  la  uanal^  sstlmated  at  so  many  year^ 
purchase  upon  the  amount  of  those  profits. 
But  the  term  ^good  will*  seems  wholly  In- 
applicable to  the  bnsIneBB  of  a  aoUdtor, 
which  has  so  local  existence,  but  la  entirely 
personal,  dependent  upon  the  trust  and  con- 
fidence whidi  persons  may  rest  in  Us  bi- 
tegrity  and  ablll^  to  conduct  their  legal  af- 
faSn.  •  •  •  But  this  term,  howevn;  aa 
used  In  the  agreement  of  184is,  aH»eaia  to 
me  to  be  capable  of  a  definite  meaning, 
and.  If  confined  within  the  limits  of  the  agree- 
ment, and  as  between  ttie  parttea  tfaemseiTca, 
it  becomes  perfectly  InteUlsttd&  It  seems  to 
have  be«i  Intended  to  describe  tbat  Interest 
wldcb  tbe  retiring  partner  would  have  iiad 
If  be  had  remaned  In  the  partnership,  and 
which,  by  his  retirement  before  Its  termina- 
tion, he  was  willing  to  relinquish  to  the  con- 
tinuing 'partner.  •  •  •  But  It  la  said  that 
the  Btlpulntton  as  to  not  practicing  wltblu 
one  hundred  miles  of  tbe  post  office,  being 
indefinite,  and  therefore  extending  to  tbe 
whole  period  of  tbe  life  of  the  retiring  part- 
ner, is  Inconsistent  with  the  notion  of  the 
term  'good  will'  having  such  a  narrow  and 
contracted  meaning  as  would  thus  be  as- 
dgncd  to  IL  But  this  argument  Is  founded 
upon  the  entire  disregard  of  tbe  different 
offices  of  the  two  stipulations.  The  one  Is 
int^ided  to  provide  for  the  sale  of  the  In- 
terest in  the  partoerablp  wboiever  dtb^ 
partner  chooses  to  retire;  the  ouier  Is  a  gen- 
eral engagement,  the  consideration  for  which 
is  not  merely  the  t>enefit  obtained  on  retire- 
ment, but  tbe  whole  of  the  parmeratilp  agree- 
ment. *  *  *  I  am  satisfied  that  tue  term 
'good  will.*  associated  as  It  Is  with  the 
words  'shares  and  Interest.*  and  being  a  mat- 
ter of  valiiation  between  the  partners  them- 
selves, must  be  conliued  within  the  limits  of 
the  partnership,  and  that  Sir.  Austen  la  not 
entitled  to  any  supposed  value  for  his  shares 
beyond  it" 

In  Musaelmon's  Appeal,  02  Pa.  8t  81,  was 
considered  the  term  "good  will"  as  applicable 
under  the  following  conuitlon  of  facts:  A 
banking  firm  hnd  dissolved,  and  appointed  a 
partner  to  liquidate,  who,  Imroedlatdy  tol- 
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lowing  the  dis8«fatlon,  commence^  banking  | 
In  ttie  ftrm  tMnm  on  his  own  account,  under  { 
the  firm  name,  at  the  same  time  settling  the  j 
tlrm  tnslnesB  there.  Thompson,  C.  J.»  for 
the  court,  said  that  there  was  no  doubt  that 
If,  under  these  clrcumBtances,  this  partner 
had  Biddthe  "good  will,"  he  would  have  been 
oUlged  to  baTe  aceonnted  tm  ttie  value  re- 
cviTed.  This  <q>lnlon  dlacassed  the  liability 
of  this  partuffl-  In  the  foUotiing  laogoage: 
"Nor,  at  law,  was  there  any  obligation  on 
him  to  pay  for  the  good  will.  He  did  not 
iigree  to  pay  for  It.  and  he  did  not  sen  it  as 
such.  Nor  can  I  comprehend  how  It  existed 
inuependenuy  of  the  property.  There  was 
no  Tdlnqntahment  of  bnslaess  tty  the  paxt- 
iiera  Their  bnslneas  expired  \ij  Its  own  Um- 
itation.  They  had  no  exclndTe  riguc  In  the 
bualneaB  that  existed  tor  a  moment  after  the 
firm  dtSBolTed,  or  any  scde  own«nulp  of  It 
as  against  any  others;  and  tuan  are  the 
criteria  of  property  In  good  will*  aoconung  to 
the  English  rale.  Komedy  ▼.  Lee,  8  Mer. 
441;  Golly.  Partn.  158;  8tory,  Partn.  389. 
But,  supposing  the  rale  to  be  more  extenslTe 
by  usage  with  na,  (and  I  think  it  teO  how 
can  there  be  a  good  will  in  favor  of  the  mem- 
bers of  a  firm  where  ttie  flnn  has  ceoseu  by 
ita  own  Umiatlon,  and  no  exdndTe  right  to 
follow  the  bnalness  In  that  place  belongs  to 
them?  In  that  caw.  as  a  dlstiiwt  property, 
it  ts  good.  It  then  attadiea  to  and  enhancea 
the  realty,  and  the  vahw  of  it  la  realtaed  In 
adUng  or  raidng  that." 

On  marginal  page  202  of  Parsons  on  Part- 
nership occurs  the  following  language:  'TThe 
esecotor  of  a  deceased  iiartner  can  reaUae 
the  share  of  the  deceased  In  the  ^ood  wilt 
only  when  he  can  compd  a  sale  of  the  stock 
and  piundsea,  and  then  the  good  will  goer 
wltti  thou;  for,  as  a  gmeral  nde,  by  the 
conreyanoe  of  a  Ahop  or  store,  the  good  will 
of  the  business  carried  on  In  it  pAsses,  al- 
though noOilng  Is  said  about  the  good  wlU. 
And  if  an  aeeutor  cannot  compel  a  sale  of 
the  premises,  or,  aa  It  seems,  If  the  premises 
are  not  In  fact  sold,  the  aunmzar  gets  no 
ndTontage  from  the  good  will,  for  thnt  re- 
mains entirely  with  the  sunrlTlng  partners 
who  cnrry  cn  Uie  same  busbiian  In  the  same 
place." 

To  a  proper  understanding  of  the  language 
used  by  Sir  John  Romllly,  BL  R.,  In  Kobert- 
atm  V.  Qolddlngton,  2S  Bear.  B20,  a  "brief 
statement  of  the  facts  of  the  case  may  not 

be  unprofitable.  John  Morgan  and  N.  A. 
Qukldlngton,  In  1836,  commenced  carrying 
on  a  hurdnras  as  tailors,  under  the  firm  name 
of  Morgan  ft  Go.  In  this  business  Morgan 
bad  a  two-thirds  Interest,  and  at  his  death, 
vlilch  cocuired  on  the  8tb  day  of  January, 
180O,  John  Robertson,  by  the  terms  of  Mor- 
run  s  will,  became  entitled  to  two-thirds  of 
the  Interest  held  by  the  testator  In  the  good 
will  ot  the  above-mentioned  biTSiness.  On 
thf!  2O1I  dny  of  June,  1800,  Robci-tson  flU-il  a 
Wll  piuy.ng  that  said  good  wl»i  m'slit  h.>  hol.l, 
and  tliat  {datntlff  ml^t  be  declaiHd  fUtitlvJ 


I  to  four  ninth  parts  of  the  proceeds  of  such 
I  sale,  and  for  an  accounting  by  Qulddlngton 
j  of  all  profits  made  or  received  by  him  from 
the  good  will  of  the  business  of  Morgan  « 
Oo.  ^ce  the  decease  of  Morgan.  A  demur- 
rer to  the  Mil  was  sustained  on  tiie  ground 
of  want  of  equity.  In  the  consideration  of 
this  demurrer  the  following  language  was 
empU^ed:  "I  fully  concur  In  the  obserra- 
Ufma  on  both  sides,  not  only  that  tile  good 
will  Is  a  Talnable  and  tani^Ue  thing  In  many 
cases,  but  It  Is  never  a  tangible  tiling  unless 
it  Is  connected  with  the  bndneas  Itself,  from 
which  it  cannot  be  separated,  and  I  never 
knew  a  case  In  which  it  has  l>e«i  so  treated. 
I  am  <a  opinion  that,  even  If  tiie  execnton 
have  assented  to  this  bequest,  (whltdi  I  must 
asBome  on  demurrer,  becauae  It  la  so  stated 
npon  the  Mil.)  It  Is  not  competent  for  a  lega- 
tee of  two-thirds  of  a  good  wtU  of  a  deceased 
partner  to  file  a  bill  ogalnst  the  legatee  of 
the  remaining  one-third  and  the  surviving 
partner,  who  Is  oitltied  to  aU  the  rest  of  the 
good  will,  to  have  that  bequest  apedflcally 
made  good." 

Prom  the  above  eonrideratloa  of  tMlnclplea 
and  citations  from  ai^roved  text  writen,  aa 
well  as  adjudicated  cases,  it  seems  inevitably 
to  result  that  the  surviving  partners  of  the 
firm  of  Lee,  Fried  ft  Co.,  In  the  absence  of  a 
restrictive  agreement  on  their  part,  were  en- 
titled to  cany  on  the  same  line  at  bualneas 
as  had  been  transacted  1^  said  firm,  and  at 
the  same  place,  wltiurat  aooounttng  for  the 
value  of  such  of  the  good  will  of  said  firm 
as  thereby  accrued  to  them.  It  also  seems 
equally  dear  that,  by  tiie  purchase  of  the 
stock  and  fixtures  of  the  firm  of  Lee,  Fried 
A  Go.,  the  defendants.  In  the  abaence  ot  an 
express  reservation  to  the  contrary,  became 
entitled  to  whatever  good  will  attached  to 
tiie  former  badness  of  said  firm.  It  reenlta. 
therefore,  that  the  Judgment  of  the  district 
court  Is  afflrmod.  The  other  oommlMtonera 
concur* 


BOSENSnEHj,  Coanty  Commlsrioner,  v. 

MILLER  et  al. 
(Supreme  Court  of  Michig&o.  June  16,  18^) 

EsTABLISnMEST  OF  DkaINS— ASBBSSMBNT. 

Iaws  18S5,  Act  No.  227.  c.  3, 1 1  provides 
that  no  drainape  commliwioner  shall  take  action 
towards  eatablishiDf;  a  drain  antil  there  is  filed 
with  him  an  application  signed  b7  not  less  than 
fire  frediolders  of  the  township;  that  the  peti- 
tioners shall  be  jointly  and  severallr  liable 
for  the  costs  If  the  commissioners  dedae  that 
the  same  is  not  necessary,  or  if  the  proceedings 
be  dismissed  for  other  cause;  that  the  com- 
miBsioner  may  recover  such  expenses  br  suit 
at  law  if  petitioners  refuse  to  pay.  Hda  that, 
where  a  petition  was  filed  for  toe  extension  of 
a  drain,  and  the  proceedings  were  dismissed 
Ml  the  ground  that  the  proposed  dralnsge  was 
unnecessary,  the  persons  who  filed  such  petition 
cannot,  in  order  to  defeat  an  action  airainBt 
them  for  costs,  claim  that  it  was  impossible  to 
determine  the  necessity  of  such  drain  because 
the  line  was  not  sufficienttj  described  la  the 
petition;  It  not  hnng  permissible  for  them  to 
take  advantage  of  defe^  in  their  own  petltioa. 
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Error  to  drcidt  court,  Lomwee  eomtj; 
"Victor  H.  lAue,  Judge. 

Action  tqr  Jacob  Rosenatl^  connty  com- 
tnlsaloner  of  Lenawee  county,  against  Oharlei 
R.  Miller  and  otberB,  to  recora:  costs  of  pro- 
•cradingB  had  under  a  petition  filed  by  defend- 
ants asking  for  the  ImproTement  and  exten- 
sion of  a  certain  drain.  Tbare  was  judsment 
tor  plaintiff,  and  d^tendants  bring  error. 
Affirmed. 

Salsbury  &  O'Healey,  for  appellanta  Fel- 
lows &  Cbandler,  for  appellee. 

UONTOOMERY,  J.  Tbe  ]^alntlfl,  as  drain 
4»mml8Sioner  of  the  county  of  Xienawee, 
sues  the  defendants,  who  filed  with  him  a 
petition  redtlDg  that  a  certain  drain  ex- 
isted In  tbe  townships  of  Bollln  and  Hudson, 
in  Lenawee  county,  known  as  the  "Posey 
Lake  Outlet  Drain."  The  petition  states 
that  said  drain  needs  straightening  and  deep- 
'Oilng  from  the  point  where  said  outlet 
•crosses  the  south  line  of  the  N.  %  of  the  N. 
W.  yi  of  section  6,  township  7  S,,  range  1  E., 
Michigan,  owned  by  Artemus  Ckxqier,  and 
running  thence  north^iet  along  the  chan- 
nel of  said  drain  Into  the  lower  end  of 
Posey  lake,  as  follows,  to  be  straightened  as 
much  as  the  lay  of  the  land  along  the 
said  outlet  will  permit,  from  the  south 
Jine  of  said  N.  H  of  N.  W.  14  of  section  5 
to  the  highway  between  lands  owned  by 

A.  Qowan,  being  part  of  N.  B.  hi  of  N. 

B.  %  of  said  section  6,  and  land  owned 
by  Artemus  Cooper,  b^g  west  part  ot  N. 
W.  %  of  N.  B.  %  of  section  5;  thence  along 
the  present  channel  of  said  Posey  Lake  out- 
let to  the  lower  end  of  Posey  lalce.  The 
petititm  concludes  as  follows:  "And  your 
'petitionerB  do  hereby  make  application  and 
Tespectfully  request  that  said  Posey  Lake 
drain  be  deepened  four  feet,  and  straight- 
-ened  in  the  best  possible  way.  in  accordance 
with  the  provisions  of  Act  No.  227  of  the 
Public  Acts  of  188S,  as  amended."  The  dec- 
laration arers  that  plaintift  proceeded  to  ex- 
amine the  route,  and  determine  that  it  was 
necessary  and  conducive  to  the  public  health 
and  welfare  that  said  drain  should  be  deep- 
ened and  straightened  In  accordance  with  the 
application;  and  further  avers  that,  for  the 
purpose  of  determining  the  practicability  of 
said  proposed  deepening  and  straightening 
of  said  drain,  he  caused  a  survey  and  meas- 
urement of  the  line  of  the  proposed  drain 
-to  be  made  by  a  competent  surveyor,  and 
that  upon  such  surrey  he  found  that  the 
proposed  deepening  and  straightening  were 
practicable,  and  he  made  his  order  of  deter- 
mination in  writing  in  accordance  with  his 
finding,  and  did  establish  the  commence- 
-ment,  route,  and  terminus  of  said  drain; 
■that  afterwards  he  applied  to  the  owners 
■fit  land  through  which  the  drain  passes  for 
releAses  of  right  of  way  and  damages,  which 
were  refused;  that  he  then  made  application 
to  thu  probate  court  for  the  county  for  the 


VPtrintmoit  <tf  spedal  eommlstaers  aa  pro- 
Tided  by  aw;  ttiat  one  of  tbe  partieB  inter- 
ested dmnanded  a  Jury  <^  13  freeholders, 
and  such  Jury  was  impaneled,  and  disagreed; 
that  a  aeamd  JQ17  was  impaneled,  which  de- 
tennhied  that  the  straightening  tlie  drain 
was  not  necessary  or  condndTe  to  the  pub- 
lic health,  welfaze,  and  ooDTeBience^  which 
finding  of  flie  jnij  vaa  confirmed  by  tbe 
probate  court,  and  that  thereupon  the  com- 
missioner dismissed  the  proceedings  at  the 
cost  of  the  petitltHieni;  that  demand  waa 
made  upon  petitioners  for  paymatt  of  the 
costs  Incurred,  which  was  refused,  and  this 
action  brous^t  Defendants  demurred  gener- 
ally to  the  declaration,  and  insisted  that  they 
were  not  liable  for  the  reason  that  the  pro- 
ceedings were  without  Jurisdiction.  The  stat- 
ute (section  1,  c.  S,  Act  Na  227,  Laws  18S5) 
provides  that  before  the  commissioner  shall 
talce  action  towards  establidiing  a  drain 
there  shall  be  filed  with  him  an  ai9llcati<m, 
signed  by  not  less  than  five  fredioldets  <a 
the  township;  and  further  provides  that 
such  petitioners  shall  be  jointly  and  oever- 
ally  liable  for  all  costs  and  e:^nses,  in 
case  the  oommlssioner,  upon  examination, 
or  upon  examination  and  surv^,  shall  de- 
t»mlne  that  the  same  is  uimecessary  or  im- 
practicable, or  In  case  the  proceedings  sliall 
be  dismissed  for  other  cause;  and  provides, 
further,  that,  If  the  persons  signing  such  ap- 
plication shall  refuse  to  pay  such  costs  and 
expenses,  the  commissioner  shall  bring  suit 
in  a  court  of  competent  Jurisdiction,  and 
coUect  such  costs  and  expenses.  wiQi  costs 
of  suit  It  Is  said  that  no  detenninatioa  has 
betm  made  In  this  case  that  the  drain  la  un- 
necessary, and  hence  the  appUcanls  are  not 
liable  for  costs  that  accrued  down  to  and 
Including  the  survey,  tmless  the  proceed- 
ings were  dismissed  afterwards  for  iforae 
legal  cause;  tliat  there  is  and  has  been  no 
cause  for  such  dismissal,  because  all  the  pro- 
ceedli^  subsequent  to  the  survey  are  abso- 
lutely without  jurisdiction  and  void,  it  bt 
contended  tliat  tbe  line  of  the  proposed  drain 
was  not  suffld^tly  described,  and  that, 
therefore,  It  was  impossible  for  the  jury  to 
find  whethw  it  was  necessary  to  the  public 
health  and  welfare  that  the  drain  should  be 
constructed  as  described  in  the  determination 
of  the  commissioner;  for  It  Is  said  the  very 
ground  upon  which  the  Jury  may  have  pro- 
ceeded is  that  the  line  was  not  sufficiently 
described.  We  cannot  accept  this  view  of 
the  liability  of  the  petitioners.  They  are 
actors  in  the  proceedings,  and  the  statute 
contemplates  that  they  are  the  parties  in  tbe 
suit  It  appears  that  the  commissioner  has 
In  the  proceedings  followed  the  description 
contained  in  the  petition.  Indeed,  he  would 
be  bound  to  do  so  if  he  proceeded  at  all. 
Having  done  so,  and  the  jniy  having  deter- 
mined that  tliere  was  no  public  necessity 
for  the  improvement  it  Is  manifestly  unjust 
tliat  these  peUtiouers  should  now  attempt 
t^  shield  themselves  behind  tbe  alleged  do* 
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fecta  In  their  own  petition,  and  anert  a  want 
of  Jurisdiction.  We  think  they  were  within, 
the  spirit  and  letter  of  the  statute,  and  are 
respondhle  for  the  costs  Incurred.  Judgment 
will  be  affirmed,  with  costs.  The  other  Jus- 
tices concurred. 


TENHOPEN  T.  WALKER. 
{Supreme  Court  of  lUchlgao.  Jane  28,  18^.) 

KlU-IXe  TIU8PA881NO  LklO— JCSTiriCATIOS. 

1.  The  tect  that  a  dog  wanders  from  a 
highn-ay  upon  uninclosed  land,  and  ia  about 
in  destroy  growing  plants  there,  does  not  joa- 
tify  killing  liim,  although  the  landowner  nidy 
tiave  l>een  subjected  alao  to  repeated  annoy- 
ances of  the  same  sort  from  other  dogs. 

2.  Whether  such  annoyances  would  entire- 
ly rebut  malice,  so  tliat  uemplary  damages 
might  not  be  awarded,  was  for  the  Jory. 

Error  to  circuit  court,  Kent  county;  WlUlain 
E.  Grove,  Judge. 

Action  by  Margaret  Tenhopen  against 
Thomas  Walker.  Judgment  for  plaintiff. 
Defendant  brings  error.  Affirmed. 

Dunham  ft  Preston,  for  appellant  Francis 
A.  Stac^  tor  appellee. 

LONG,  J.  Plaintiff  recoTored  judgment 
against  the  defendant  for  (229,  as  damages 
In  an  action  on  the  case  for  the  malicious 
ItlUing  of  her  dofr  It  was  shown  on  the  trial 
that  plain tifTs  sons  were  waliung  along  the 
highway.  Th^  wm  accompanied  by  the 
pliiintiff*B  dog  and  two  other  dogs,  nuen  in 
front  of  defendant's  premises,  ttie  dog  of 
plaintiff  turned  into  Oie  defraidant's  grounds, 
Just  out  of  the  hls^way,  and  approached  a 
pond  which  was  kept  for  lUiea,  apparoitly 
with  the  taitent  to  slake  Its  thirst.  Defend- 
ant, seeing  It  tnm  the  upper  window  <tf  hla 
house,  went  down  into  the  lower  haU,  got 
his  gun,  and,  returning  above,  shot  the  dog 
trom  the  Dpp»  window.  It  Is  not  claimed 
that  this  dog  had  done  any  damage  there  at 
that  or  at  any  other  time.  On  the  trial  the 
court  permitted  the  defendant  to  show  that 
upon  seTeral  previous  occasions  other  dogs 
had  wallowed  .In  this  p(md,  destroying  some 
of  the  plants  there  growing,  and  upon  one 
ooca^on  the  owner  of  the  dog,  when  remon- 
strated with  by  defiant,  had  called  him 
Tile  namea^  and  othmriee  Insulted  and 
abused  him.  There  was  no  frace  In  front 
of  the  prendaes,  and  this  pond  laid  open  to 
the  hli^way. 

At  the  close  of  the  testimony,  oouiud  tm 
deffladant  asked  the  court  to  instruct  the 
Jury:  "(3}  If  the  court  ahall  hold  that  this 
action  can  be  maintained  upon  the  facta  dis- 
closed In  the  plaJntUTa  declaration,  then  we 
ask  the  oonrt  to  charge  the  Jury  that,  In 
order  to  recover  In  tUs  action,  the  plaintiff 
muat  show  to  the  satisfaction  of  the  Jury 
that  the  defendant  was  moved  to  kill  the 
6oe  through  malice,  either  towards  the  dog 
or  towards  the  plaintiff  herself:  that  this 
must  be  Aown  by  dedaratiws  of  the  defends 
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ant  made  before  or  at  dte  time,  diowlng  a 
wicked  and  malicious  purpose  for  such  facts 
and  dronmstanoes  as  naturally  and  logically 
lead  to  the  conclusion  Uiat  the  defendant 
was  actuated  by  malice,  by  111  will,  hatred, 
or  a  desire  for  revenge.  (4)  If  the  jury  find 
from  the  evidence  that  the  dog  was  com- 
mitting a  trespass  upon  the  proper^  of  the 
defendant,  and  In  shooting  the  dog  the  de- 
fendant was  only  seeking  to  prevent  Injury 
to  his  property,  then  there  was  no  malice  on 
his  part,  and  plaintiff  cannot  rocovw.  (5)  If 
the  Jury  find  that  the  plataitifl  Is  entitled 
to  recover,  then.  In  estimating  the  damages, 
they  can  only  find  flie  fair  market  value  of 
the  dog.  (6)  In  em  mining  and  welE^dng  the 
testimony  of  the  witnesses  as  to  the  value 
of  the  dog,  tlu^  should  scrutinise  it  clf>8elj', 
and  see  upon  irtiat  knowledge  th^  base 
their  opinion  ^  that  mere  opinions,  not  based 
upon  a  knowledge  of  the  tdiaracter  and 
qualities  of  the  dog,  are  not  evidence  of  his 
value;  that  atatemmts  of  wttnesaes  of  the 
market  value  of  the  dog  in  question,  or  of 
such  dogs,  who  have  never  dealt  In  such  dogs, 
nor  ever  known  personally  of  dealings  by 
othora  ought  not  to  be  received,  except  with 
great  caution."  These  inatnicdtma  were  re- 
fused, and  the  court  directed  the  Juiy  sub- 
stantially that  the  plaintiff  was  raititled  to 
recover  actual  damages,  whkdi  would  con- 
dst  of  the  value  of  the  dog  at  the  time  it 
was  killed;  and  that,  even  if  Uie  dc^  was 
committing  a  trespass  at  the  time  It  was 
killed,  and,  in  the  opiidon  of  the  d^radant, 
was  alXHit  to  destroy  some  of  his  plants,  It 
would  not  be  a  Justlflcatlon  for  the  kiUhig, 
or  In  any  way  mitigate  actual  damages,  be- 
cause the  law  affords  a  remedy  for  the  de- 
struction ot  proper^  caused  by  the  beasts 
of  another.  The  court  further  directed  the 
Jury  that  there  wec<e  but  two  questions  for 
th«n  to  craidder:  (1)  The  value  of  the  dog. 
(2)  Was  there  malice?  Upon  the  last  propo- 
sition the  court  directed  the  Jury:  "If  you 
find  from  the  evidence  that  there  was  malice, 
and  that  these  annoyances  that  I  have  men- 
tioned did  take  place,  yon  will  consider  these 
annoyances  and  those  previous  trespasses 
with  a  view  of  determining,  In  the  first  place, 
whether  they  fully  rebut  the  dalm  of  malice, 
whether  they  afforded  an  excuse  or  cause 
for  killing  the  dog,  to  the  extoit  that  It  would 
take  away  the  malice;  and,  If  you  find  In  the 
negative  upon  that  question,  yon  are  at  llb- 
etiy  to  consider  them." 

It  was  claimed  on  the  part  of  the  plain- 
tiff Quit,  a  the  Jury  found  that  the  klUlng  of 
the  dog  was  willful  and  maUdoua,  the  plain- 
tiff. In  addition  to  actual  damages,  was  en- 
titled to  recover  exemplary  damages.  Upon 
this  portion  the  court  directed  the  juiy  sub- 
stantially  that,  while  actual  damages  could 
not  be  mitigated  by  the  fact  that  defendant 
hod  theretofore  been  annoyed  by  other  dogs, 
yet.  If  they  found  he  had  been  so  annoyed, 
or  If  he  believed  at  the  time  that  the  plain- 
tiff's dog  was  actually  In  the  act  of  destroy' 
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Ing  some  of  bla  propwty,  tbey  might  con- 
sider whether  these  facts  could  entirely  re- 
but malice;  and  If,  notwithatandtng  those 
facts  mifTht  be  found  to  exist,  they  b^Ted 
that  defendant  was  actuated  by  malice,  they 
ml^t  eren  then  airord  ez^i^uy  damages; 
for.  If  tlie  defendant  wtUfuUy  and  malldous- 
ly  did  the  killing  exemplary  damages  would 
be  recoverable.  We  see  no  error  In  the 
charge.  The  testimony  tended  to  ahow  that 
the  dog  was  raluable.  It  was  a  t^ordon 
setter."  dljdUe  to  rei^tratlon.  and  some  of 
the  witnesses  placed  Ae  value  as  bl^  as 
$250.  It  had  never,  so  far  as  this  record 
shows,  trespassed  upon  the  defendant's 
premises,  nor  had  he  in  any  maunor  beai 
annoyed  by  It.  On  the  day  It  was  idiot,  It 
ran  a  few  feet  out  of  the  highway  to  the 
edge  of  this  Illy  pond,  between  wtddi  and 
the  Uj^way  there  was  no  fence,  and.  Imme- 
diately as  It  reached  the  pond,  defendant, 
without  any  warning  to  the  who  had 
it  In  charge,  shot  and  killed  it  The  Jury, 
under  the  charge  as  given,  may  or  may  not 
have  found  tliat  the  dog  was  killed  wtUfully 
and  malidcmsly,  as  the  amount  of  the  verdict 
Is  less  than  several  of  the  witnesses  placed 
its  value;  but  Ibere  certainly  was  evidence 
which  would  have  Justtfled  the  jQiy  in 
finding  the  act  willtnl  and  mallclons.  The 
&og  was  not  mnidng  at  large,  contrary  to 
law,  but  was  in  flie  Immediate  charge  of  Its 
keeper.  It  la  settled  in  tbia  state  that  dogs 
have  value,  and  are  the  property  of  the  own- 
er aa  mudi  as  any  otiier  animal  whldi  one 
nuy  have  or  ke^.  Hdsrodt  v.  Hadcett,  84 
Mich.  283.  Usually,  whm  an  act  is  dime 
with  design,  and  from  willful  and  mall- 
clons motives,  the  law  compels  fall  compen- 
sation, and  full  compensation  may  not  be 
awarded  by  the  payment  of  the  actual  value. 
Damages  In  acess  of  the  real  Injury  are 
never  appropriate  where  the  Injury  has  pro- 
ceeded from  misfortune,  rather  than  from 
any  blamable  act;  but,  where  the  act  or 
treqposs  complained  of  arises  from  willful 
and  malidoua  conduct,  exemplary  damages 
are  recovemUe.  These  damages  are  not 
awarded  aa  a  punishment  to  the  wrong- 
doer, bnt  to  compensate  the  Injured  party. 
Wetherbee  v.  Green,  22  Mich.  311. 

All  redress  in  damoges  partakes  to  some 
extent  of  a  punitory  character,  and  the  line 
1>etweeD  "actual"  and  what  are  called  "ex- 
emplary" damages  cannot  be  drawn  wl^ 
much  nicety.  TItey  are  properly  based  ui>on 
all  the  drcumsttinces  of  the  aggravation  at- 
tending It  The  real  purpose  ia  to  compen- 
sate the  plaintiff  for  the  Injuries  he  has 
suffered.  BtUson  v.  Glbbs,  68  Mich.  280,  18 
N.  W.  Rep.  815;  Wilson  v.  Bowen,  64 
Mich.  133,  81  N.  W.  Rep.  81.  It  was  said 
by  Mr.  Justice  Oooley,  In  StUaon  v.  Glbbs, 
supra:  "In  some  cases  there  may  be  a  par- 
tial estimate  of  damages  a  money  stand- 
ard ;  but  the  invasion  of  the  plaintiff's  rights 
hns  been  nccompanled  by  circumstances  of 
peculiar  aggravation,  whldi  are  calculated 


to  rex  and  annoy  the  pIolntME,  and  cause 
him  to  snffw  much  beyond  what  lie  would 
suffer  from  the  pecuniary  loss.  Here  it  Is 
manifestly  propor  that  the  Jury  should  es- 
timate the  damages  with  the  aggraratlas 
circumstances  in  mind,  |ind  that  they  should 
endeavor  fairly  to  compensate  the  plaintiff 
for  the  wrong  he  has  suffered.  The  compen- 
sation to  the  plaintiff  is  the  purpose  In  view, 
and  any  Instruction  which  la  calculated  to 
lead  the  Jury  to  suppose  that  besides  com- 
pensating the  pliUntlff,  tht^  may  punish  the 
defendant  la  erroneous.*'  In  ttie  presoit 
case,  the  court  below  submitted  to  the  Jury 
the  question  whether  the  defendant  was  ac- 
toated  by  malice,  and  was  guilty  of  wiUfui 
conduct  In  abootlng  the  dog.  The  rl^ts  at 
the  defmdant  were  fully  imrtected,  aa  an 
the  drcumstances  prior  to  the  coromiawlon  of 
the  act  were  permitted  to  be  pot  In  by  the 
defoidant  sbowing  the  annoyances  be  had 
had  from  other  dogs,  and  the  provoking  and 
insolent  conduct  at  the  owners  at  the  other 
dogs  when  remonstrated  with  by  him.  The 
Jury  fbund  that  these  fiicts  did  not  consti- 
tute an  excuse  for  killing  the  plaintiff's 
dog,  and,  we  think,  very  properly.  In  cases 
of  maUctous  Injury,  It  Is  not  neceasary  tiUit 
there  should  be  actual  enmity  towards  the 
person  hijured.  Brown  v.  State,  20  Ohio  St 
176.  In  Wright  v.  GlaA,  60  Tt  ISa  It  ap- 
peared that  plaintiff's  dog  drove  &  fox  upon 
the  land  of  defendant's  flilher.  Defendant 
came  vp  and  aihot  the  dog.  On  tiie  Mai  h» 
diUmed  that  he  was  shooting  at  the  fox.  and 
acddCTtallyabot  the  dog.  No  Mindty  appear- 
ed to  have  existed  between  the  parties.  The 
court  charged  that  if  the  defendant  int«i- 
tionally  and  wonttmly  diot  the  dog,  ihey 
might  give  exemplary  damages.  It  was  held 
that  such  intentional  and  wanton  ahootlng 
implied  malice,  and  that  the  instructions 
given  were  correct  Some  other  errors  are 
claimed.  We  have  examined  tbem.  and  do 
not  deem  them  of  suflldent  Importance  to 
notice,  and  they  are  overmled.  Judgm«ii 
affirmed,  with  costs.  The  other  Justices  con- 
curred. 


McGregor  t.  ross*  estate. 

(tiopreme  Court  of  Michlgao.    June  16,  1803.) 

COKTB&CTS— 00irSTRII0TI03I— BkEACH  OP  CoSTBACt 

—What  Co:T8TiT0Tsa  —  Bibbts  or  Paktiu  ix 
Cabs  of  Brsach. 

1.  A  coDtract  imder  irideh  plaintiff,  a  claim- 
ant against  decedent's  estate,  was  to  cut  and 
deliver  a  certain  amoont  of  timber  for  dece- 
dent, at  the  mouth  of  a  densoated  river,  dot^ 
ing  the  driving  season,  prorlded  that  the  cat- 
tine  should  be  "under  the  direction  of  a 
scaler"  furnished  bv  decedenL  Hdd  to  vest 
in  the  scaler  authority  merelj  to  direct  th» 
manner  in  which  the  timber  should  be  cat,  and 
not  to  give  him  the  riRht  to  stop  the  cuttiQE 
when  he  should  be  of  opinion  that  plaintiff 
could  not  get  any  more  logs  than  he  had  al- 
ready cat  to  the  river.  In  the  time  qtedfied  b; 
contract 

2.  Where  sach  scaler  directed  plaintiff  to 
atop  maik  before  the  specified  auouat  of  dm- 
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ber  wai  cut.  and  ha  did  atop  work,  and»  pro- 
teat;  auch  net  woald  eonatttnta  a  Inaach  of 
th«  contract,  which  would  antitle  plaintitt  to 
damagea. 

'6.  'i'hoo^  decedeot  first  broke  the  con- 
tract, plaintiff  could  not  go  on,  and  perform 
only  so  much  of  It  as  he  saw  fit,  and  no  more, 
and  recover  the  vaJnt  of  the  work  he  did;  It 
beins  lacambent  on  him  rither  to  abandon 
work  under  the  omtract  altogether,  and  aoe 
for  the  price  for  work  alreadr  done,  and  dam- 
Kgem  RQBtatned  ander  the  breach,  or  to  continue 
under  the  contract,  to  do  as  much  work  as  he 
was  po-mltted  to  do,  and  raoover  damages  for 
the  intermptioD. 

Error  to  drcnlt  court,  Marquette  county; 
John  W.  Ston^  Judge. 

Petition  by  Alexander  McGregor  against 
the  estate  of  Jamea  G.  Ross  for  aa  allowance 
of  a  claim  against  the  defendant  for  work 
and  services  roadered  by  plalntlft  under  a 
contract  therefor,  and  to  recover  damages 
for  such  breach.  There  was  a  judgment  of 
the  circuit  court  affirming  an  allowance  of 
audi  dalm  In  the  probate  court,  and  d^end- 
ant  brings  error.  Revised. 

Clark  ft  Peari,  for  a^Uant.  B.  J.  Hapes, 

for  appellee. 

MONTGOMBRT,  J.  The  plaintiff  recov- 
ered below  upon  a  claim  originally  presented 
before  commlasloneta  on  claims  apiwlnted  in 
the  matter  of  the  estate  of  Boss.  The  claim 
filed  was  for  the  price  of  cutting,  putting  in, 
and  running  a  quantity  of  pine  saw  logs  dur- 
ing the  logging  season  of  1887-68,  under  a 
written  contract  The  contract  provided  for 
the  putting  In  of  the  loga  standing  0[>on  cer- 
tain described  lands,  estimated  to  amount  to 
about  5,000,000  feet  The  agreement  on  the 
part  of  the  plaintiff  was  to  cut  skid,  hatil, 
and  bank  said  timber  upon  a  branch  of  the 
Eacanaba  rlrer,  and  below  the  forks,  on  sec- 
tion 25,  townsliip  44  N.,  range  28  W.,  or  above 
the  forks  on  section  ^  township  44  N.,  range 
28  W.  The  timber  was  to  be  banked  on  or 
before  the  1st  of  April.  1888,  and  was  to  be 
delivered  by  the  plaintiff  Into  the  main  jam 
at  the  mouth  of  said  river  during  the  driving 
season  of  that  year,  and  with  all  diligence 
and  dispatch.  For  the  services  to  be  per- 
formed  by  the  claimant  Rosa  agreed  to  pay 
the  sum  of  |G.50  per  1,000  feet— $1.50  per 
1.000  as  the  logs  should  be  skidded  in  th* 
woods,  (2.75  per  1,000  when  the  logs  were 
banked  at  one  of  the  places  mentioned,  and 
$1.25  per  1.000  feet  when  the  logs  should  be 
driven  In  the  main  Jam  at  the  mouth  of  the 
river.  The  contract  contained  this  provision: 
"Said  party  of  the  second  part.  In  considera- 
tion of  the  sum  of  $5.50  per  thousand  feet, 
txHird  measure,  agrees  to  cut,  log,  sfeid,  and 
lural  to  bank  of  branch  of  said  Bscanaba 
river,  at  the  place  before  deecrlbed,  all  the 
pine  tlmlm  on  said  above-desoribed  lands,  to 
be  cat  under  the  direction  ct  &  scaler  for- 
nlabed  \ry  said  first  party,  beAig  about  five 
million  feet"  The  contract  also  designated 
the  length  and  manner  of  cutting  the  timber, 
and  provided  that  ttie  scaler  was  fb  scale 
the  logs  eithw  In  the  woods  or  on  the  bank 


of  the  river,  at  the  option  of  Boss,  by  a 
scaler  furnished  by  lilm.  'nie  claimant  of- 
fered testimony  tending  to  show  that  after 
the  execution  of  this  contract  he  entered  up-  * 
on  the  performance  of  the  same;  got  In  sup- 
plies, buUt  his  camp,  and  started  to  cut  and 
skid,  and  make  his  logging  roads;  that  he 
then  cut  the  main  roads  leading  from  the 
banking  ground  to  the  timber,  and  completed 
the  same  between  the  middle  and  the  last  of 
January;  that  in  building  roads  it  was  neces- 
sary first  to  cut  out  and  grade  them,  ready 
to  put  on  a  snow  plow  when  the  snow 
came.  Plaintiff  commenced  hauling  on  the 
16th  or  17th  of  January,  and  at  this  time  had 
from  60  to  90  men  at  work,  with  9  teams.  A 
portion  of  this  timber  was  standing  upon 
lands  detached  from  the  main  body,  and  this 
detached  portion  was  the  first  cut  and  skid- 
ded, and  was  also  the  first  timber  hauled  to 
the  tMtnklng  ground.  On  the  30th  of  Janu- 
ary, plaintiff  purchased  6  additional  teams, 
which  were  at  once  placed  by  him  upon  the 
work.  On  the  14th  of  Febmary  he  had  banked, 
according  to  the  report  of  the  scaler,  li879,- 
477  feet  The  plaintiff  also  Introduced  evi- 
dence tending  to  show  that  prior  to  this  time 
the  defendant's  agent,  Mr.  Connolly,  had  told 
the  plaintiff  to  stop  cutting  and  skidding; 
that  plaintiff  refused  to  do  so;  that  while 
he  was  absent  for  a  few  days,  Connolly  per- 
emptorily directed  the  work  to  cease.  The 
testimony  tended  to  show  that  Ck>npoUy  told 
the  plaintiff's  foreman,  the  latter  part  of 
January,  to  quit  skidding,  and  that  Cameron, 
the  scaler,  also  forbade  him  soon  after,  stat- 
ing that  such  were  his  instructions  from  Mr. 
Connolly.  Cameron  testified:  "I  was  satis- 
fled  that  they  could  get  in  all  the  logs  there 
was,  but  this  particular  time  he  [referring  to 
Connolly]  made  them  stop,  so  I  stopped 
them."  Plaintiff  further  Introduced  testimo- 
ny tiding  to  show  that  when  he  was 
stopped  he  let  all  his  sawyers  and  swampers 
go.  At  the  time  the  claimant  was  stopped 
from  cutting,  there  remained  upon  the  land 
from  800,000  to  1,100,000  feet  which  was  not 
cut  subsequently  by  him. 

1.  The  counsel  for  the  estate  contend  that 
under  the  contract,  giving  the  ri^t  to  Ross, 
through  the  scaler,  to  direct  the  manner  of 
cutting  the  tlmbw,  under  the  provision  of 
the  contract  that  the  cutting  of  the  timber 
shall  be  under  the  direction  of  the  scaler  fur- 
nished by  the  first  party,  (Boss,)  he  had  the 
ri^t  to  stop  the  cutting  when  the  scaler 
should  be  of  the  opinion  that  the  claimant 
would  not  be  able  to  get  out  any  more  tim- 
ber than  was  already  cut  The  learned  cir- 
cuit Judge  instructed  the  jury.  In  substance^ 
that  this  provision  did  not  cwifer  this  rtght 
upon  Ross,  but  that  the  authority  ot  the  scal- 
er only  related  to  the  manner  of  cutting; 
that  under  the  contract  tha  claimant  bad  the 
right  to  proceed  In  his  own  time  to  cut  the 
timber,  he  being  boond  by  the  provl^n  of 
the  contract  to  cut  the  timber  out  so  as  to 
nm  It  during  the  season.   We  think  this 
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the  correct  loterpretatton,  and  tbat  there  ts 
no  «Tor  here. 

2.  It  la  fnrttaer  coDtended  by  the  cotmsel 
for  the  estate  that  there  was  bi  fact  no 
breach  of  the  contract  by  Boss,  and  that 
plalntlif  could  have  proceeded  to  cut  the 
timber  had  he  seen  flt  to  do  ho;  that  the 
direction  to  stop  cutthig  did  not  amount  to 
ft  prevention.  The  circuit  Judge  Instructed 
the  Jury,  in  substance,  that  if  the  statement 
made  by  the  agent  of  the  deceased  to  the 
chitmant  was  In  the  nature  of  a  request, 
and  that  the  claimant  acquiesced  In  such 
request,  and  stopped  catting,  this  would  not 
amount  to  a  breach  of  contract,  but  that, 
on  the  other  hand.  If  the  plaintiff  was  di- 
rected to  stop  work  under  hts  contract,  and 
did  stop  work  under  prot^t,  or  objected  to 
it,  this  would  amount  to  a  breach  of  the  con- 
tract, ^tiUIng  the  plaintiff  to  recover  dam- 
ages for  such  breach.  In  this  there  was  no 
error.  See  3  Amer.  A  ISng,  Bnc.  lAW,  p. 
804,  and  cases  cited. 

8.  The  claimant,  after  the  alleged  breach 
of  the  contract,  proceeded  to  cut  a  further 
quantity  of  logs,  but.  as  the  iMry  foimd, 
nas  unable  to  complete  the  ontlre  cutting, 
because  of  the  breach.  He  did,  however, 
cut,  haul,  skid,  and  put  in  the  stream  some 
4,000,000  feet  Some  600,000  feet  of  these 
logs  were  not  run  during  the  season,  and  the 
estate  sought  to  recoup  damages  for  the 
failure  to  run  oat  these  logs.  The  Jury  were 
Instructed  by  the  circuit  Judge  that  "If  Ross 
first  broke  contract,  so  that  there  was  a 
breach  of  it  on  his  part,  tiie  idaintiff  had  the 
Tight  to  go  on,  and  perform  so  mudi  as 
be  saw  fit,  and  no  more,  and  recover  what 
(t  was  worth  for  what  he  did.  He  would 
not  be  bound  even  by  contract  price 
there.  So.  It  all  depends  on  who  broke  the 
contract  In  the  first  regard.  It  dOM  not 
He  in  the  mouth  of  a  defaulter  to  say  that 
ttie  omtract  Is  evidence  of  the  tme  valne  ot 
tb»  labor  performed."  We  think  the  court 
was  In  error  In  givhig  tMs  Inatmctlon. 
When  the  deceased  committed  a  breach  the 
claimant  waa  prlvU^^  to  have  adc^)tad 
either  tme  of  two  courees:  He  could  b&ve 
abandoned  forthw  woi^  muler  fiie  contract 
altogether.andhavesiied  to  recover  the  pilce 
of  work  already  performed,  and  whatever 
damages  ha  had  already  snstalned  becaiae 
of  being  prevented  from  oompletlng  the  con- 
tract, or  he  could  continue^  under  the  ctm- 
tract,  to  do  so  much  at  the  work  as  he  was 
permitted  to  do,  and  recover  damages  for 
the  Interruption.  But  In  case  he  did  so  there 
Is  no  reason  why  he  tfumld  not  be  hoimd 
by  the  terms  of  the  contract,  so  far  as  he 
did  attempt  Its  performance,  and  req>onal- 
tde  for  any  breach  of  condition  not  d^>aid- 
ent  upon  the  neglected  performance  of  the 
othse.  In  other  words,  tha  law  does  not 
outlaw  a  party  who  has  broken  a  contract 
In  any  particular,  or  deprive  him  of  having 
the  bmefit  of  provisions  inserted  In  such 
contract  fur  hla  protection*  In  any  case 


where  the  otiier  party  proceeds  under  the 
contract,  and  where  the  breach  may  be  com- 
pensated In  damages,  and  where  the  neglect 
of  performance  by  the  plalntlflT  is  not  In- 
duced by  the  act  of  the  one  guilty  of  the 
first  default  This  does  not  militate  against 
the  rule  that  where  covenants  or  agree- 
ments are  dependent  the  one  who  has  com- 
mitted the  first  breach  is  ordhiarlly  with- 
out remedy  under  the  contract  In  the  pres- 
ent case  the  running  of  the  logs  already  cut 
and  hauled,  and  -those  whlc^  the  plaintiff 
was.  subsequent  to  the  breach,  permitted  to 
cut  and  haul,  waa  not  dep^dent  upon  the 
putting  In  of  that  portlcm  of  the  timber 
which  the  claimant  was  prevented  from 
cutting  by  the  wrongful  act  of  Ross.  In 
Mllldam  Poundery  v.  Hovey,  21  Pick.  417, 
there  waa  an  agreement  on  the  one  hand, 
to  furnish  water  power,  and,  upon  the  other 
hand,  to  manufacture  certain  articles.  There 
waa  an  Intermption  of  the  mill  power, 
which  was  construed  to  be  the  breach  of  a 
condition  precedent  which  would  authorize 
the  defwidant  to  break  off  from  his  contract 
Chief  Justice  Shaw,  at  page  444,  lays  down 
the  foUowhig  rules,  which  we  think  appli- 
cable to  the  present  case:  "Snch  breach  of 
the  condition  could  only  excuse  the  defend- 
ant from  such  part  of  the  contract  requir- 
ing the  use  of  mill  power  as  remained  to  be 
performed  when  the  breach  of  conditt<m  hap- 
pened." Further:  "Although  such  suapen- 
8l<m  or  Interruption  of  the  mill  power  might 
be  construed  to  be  the  breach  of  a  oondt- 
tl<»i  precedent  whldi  would  warrant  the  oth- 
er party  to  break  off,  and  excuse  the  fnz^ 
ther  performance  of  the  contract,  yet  it  is 
at  his  option  to  do  so,  or  to  waive  tbe 
breach  and  proceed  with  the  contract;  and 
If  he  oontlnaes  In  the  pwformanoe  ot  the 
contract  nnttl  the  impedlmott  is  removed, 
and  the  power  re>establlsbed,  this  amounts 
to  a  waiver  of  the  forfeiture,  and  the  party 
will  no  longer  be  excused  thereby  from  the 
fmrther  performance  of  the  contract"  In 
2  Pats.  Gont  678,  It  Is  said:  "Oomnlly, 
where  one  fails  to  perform  his  part  of  the 
CfHitnct,  or  disables  himself  from  perform- 
ing It,  the  other  party  nu^  treat  the  «»• 
tract  as  rescinded,  but  not  tf  he  nas  been 
gi^ty  ot  a  de&nlt  in  his  engagement  for 
he  cannot  take  advantage  of  his  ovrn  wrong 
to  defeat  the  oontnict.  nor  If  the  failure 
of  the  other  party  be  but  partial,  leaving 
a  distinct  part  as  a  snbalstinc  and  executed 
consideration,  and  leaving  also  to  the  other 
party  his  acU«L  for  danuges  for  the  part 
not  perfmmed."  In  Franklin  Miller,  4 
AdoL  ft  B.  608.  It  Is  said:  "It  is  a  elearly- 
recf^nized  prtndide  that  tf  there  Is  only 
a  partial  failure  of  performance  by  one 
party  to  a  contract  for  which  there  may 
be  s  oompensation  In  damsges,  the  ccmtract 
\ti  not  pat  an  end  to."  See,  also,  Boone  v. 
Eyre,  1  H.  BL  273,  note  a.  'ine  Jodgment 
will  be  reversed,  with  costs,  nnd  a  new  trial 
ordered.   The  other  Justices  concurred. 
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HUGHES  at  al.  t.  TANNBB. 
(»iipc«ine  Court  ol  Michisu.    Jnna  16;  1888.) 

Loos  AKS  LoooiNQ  —  Makupactdbbb's  Libn  on 

LUMBXR— RSPLBTIN  BT  F0RCBA8KK— COMTSACT 

TOB  Bawino — Question  fob  Jcbt — Waitbr  or 
XiiBiT — DsLiYERT— What  Cosbtitutba. 

1.  In  replevin  of  lumber  on  which  defend- 
ant churned  a  lien  for  aawing  for  pUintifEB* 
Tendor,  the  asent  of  the  latter  testified  that 
defendant  was  to  hare  a  spedfied  sum  per 
1.4X>0  feet  for  Bawing  and  piling  It;  that  de- 
fendant waa  to  cut  aU  the  vendor  had,  and  the 
latter  was  to  give  him  all  he  could  cut;  that 
be  was  to  get  in  cash  the  amount  of  hia  pay 
roll  every  two  weeks,  which  he  thought  would 
not  amount  to  mora  than  one-half  of  the  bill, 
and  the  balance  waa  to  be  settled  in  the  fall 
with  UO-day  paper,  on  estimates.  Defendant 
insisted  that  the  fall  settlement  was  to  be  in 
cash,  and  that,  as  the  Inmber  was  shipped,  he 
was  to  be  paid  in  foil.  Bdd.  that  the  qnestton 
aa  to  what  the  contract  was  between  defendant 
and  plaintiETs*  vendor  waa  for  the  jury. 

2.  A  person  who  saws  a  large  quantity  of 
lumber  for  another  has  a  lien  on  any  part  of  it 
for  the  entire  bill  for  sawing. 

3.  The  fact  that  the  final  balance,  under 
Hucb  contract,  was  to  be  made  on  estimates, 
did  not  necessarily  show  that  the  parties  con- 
templated the  shipment  of  all  the  Inmber  be- 
fore final  settlement 

4.  Though  it  was  agreed  that  all  the  lum- 
ber was  to  remain  on  defendant's  docks,  In  hi^ 
possession,  until  the  sawing  bill  was  paid,  >ndt 
contract  is  not  incon^atent  with  his  right  to 
claim  a  lien. 

5.  The  fact  that  part  of  the  lumber  was 
ahipped  by  plaintiffs*  vendor  and  by  purchasers 
without  payment  of  the  sawing  bill,  and  with- 
out protest  by  defendant,  does  not  preclude  the 
Intter  from  claiming  a  lien  on  what  remained. 
In  the  absence  of  a  right  expressly  reserved  to 
ship  before  payment. 

Nor  does  the  fact  that,  as  the  lumber 
was  sawed  and  piled,  it  was  marked  with  cer- 
tain initials,  take  It  out  of  defendant's  pos- 
session, where  defendant  had  an  additional 
duty  yet  to  be  p^^rmed  respecting  it,  and 
neither  party  regarded  the  marking  as  having 
any  significance  as  a  delivery  or  transfer  of 
possession. 

7.  It  appeared  that,  before  plaintiffs  pur- 
chased, one  of  them  viuted  defendant's  mill, 
looked  over  the  lumber,  and  afterwarda  com- 
municated to  their  vendor  their  acceptance,  and 
that  no  knowledge  of  such  acceptance,  the 
terms  of  the  contract,  or  the  time  or  place  of 
delivery,  was  brought  home  to  defendant.  The 
only  facts  showing  knowledge  were  that  the 
Initios  of  one  at  plaintiffs  was  placed  on  the 

J ilea  of  Inmlier  sold,  and  that  defendant  saw 
im  at  the  mill  while  the  sale  was  being  nego- 
tiated.  Hrld,  that  there  was  no  such  trans- 
action In  defendant's  presence  aa  made  it  hIa 
duty  to  assert  his  Hen,  and  he  was  not  estopped 
from  doing  so  In  an  action  to  replevy  the  lum- 
ber from  him. 

Error  to  efrcalt  ocnirt,  Iosco  county;.  WU- 
Uam  H.  Simpson,  Judge. 

Action  of  replevin  by  Jcim  W.  Hi^fhes  and 
John  &  Bck  against  Gharla  H.  Tanner  to 
recOTtf  poeaeflRlon  of  certain  lumber.  There 
was  a  Indgment  for  defendant,  and  plalntlffB 
bilng  error.  Afflnned. 

M.  J.  Connlne,  for  appeUanta.  O.  D. 
Ontcbeon,  for  appellee. 

McGRATH.  J.  Plaintiffs  bring  replevin  for 
a  quantity  of  lumber  upon  wutch  defendant 
claims  a  lien  for  the  saw  bllL  In  the  spring 


of  1890,  defoidant,  wbo  was  the  owner  o£  a 
sawmill  and  the  docks  at  Osooda,  fi'om  whkk 
the  bunbor  was  replevied,  entered  into  a 
verbal  oontract  with  the  Potts  Lumber  Com- 
pany to  saw  logs  fOr  the  company  for  that 
season,  at  $2.60  per  thousand.  The  a^eut 
of  the  Potts  liumber  Company  testified  that 
"the  contract  waa  that  he  was  to  have  $2.S0 
for  sawing  and  piling  it  on  the  docks,  where 
the  boats  could  get  It,  and,  if  he  was  com- 
pelled to  put  any  on  the  iibnre.  he  had  to 
forward  It  at  bis  own  expense  v.  lu  n  we  need- 
ed It  There  was  no  particular  quantity 
motioned  that  he  was  to  cut.  lie  was  to 
cut  all  we  had.  and  we  were  to  give  him  all 
he  could  cut  He  was  to  get  In  cash  what- 
ever amount  his  pay  roll  would  be  every 
two  weeks.  He  said  he  did  not  think  it 
would  amount  to  much  more  than  half  what 
the  bill  called  for,  and,  with  the  balance,  he 
did  not  need  the  money;  that  we  could  set- 
tle any  time  In  the  fall  with  eo-day  paper. 
He  was  to  hare  enooi^  every  two  we^  to 
pay  his  expenses,  and  the  balance  was  to 
be  settl^  for  in  the  fall  with  60-day  paper. 
It  was  proposed  to  reach  the  amount  in  the 
fall  that  he  had  cut,  by  estimate."  The  de- 
fendant Insisted  that  the  fall  settlement  waa 
to  be  in  cash,  and  that,  as  the  lumber  was 
shipped*  he  was  to  be  paid  in  full  for  the 
saw  bUL  As  these  payments  were  made, 
they  were  credited  to  the  Potts  Ltunbei 
Company,  and  the  saw  bill  was  charged  up 
aa  the  lumber  was  shipped.  Under  this  con- 
tract, defendant  cut  and  piled  about  ^000,000 
feet  of  lumber  during  the  season  of  1800. 
About  half  of  this  lumber  waa  shipped  away. 
The  lumber  company  failed  In  Novembo*, 
1890.  No  settlement  had  been  bad  between 
the  parties.  The  total  amount  of  the  saw 
bill  was  upwards  of  $22,000.  Defendant 
had  received  $7,247.05,  and  the  further 
amoimt  of  $4,000  in  drafts  which  had  not 
been  paid,  leaving  a  balance  unpaid  at  the 
close  of  the  year  of  $14,774.77.  This  amount 
was  reduced  by  payments  by  parties  claim- 
ing interests  in  the  lumber  to  $0,061.  As  the 
lumber  was  cut,  it  was  sorted  and  pQed,  as 
directed  by  the  lumber  company,  and  each 
pile,  as  completed,  was  marked  bythelumber 
company  with  the  date,  and  the  initials  "J. 
B.  P."  The  payments  made  during  the 
season  were  by  30  or  GO  day  drafts.  In  the 
latter  part  of  Jiily,  1800.  plaintiffs  claim  to 
have  purchased  certain  plies  of  this  lumber, 
which  were  at  the  time  estimated  at  betwe^ 
1,200.000  and  1,300.000  feet  It  was  agreed, 
that  the  mill  culls  were  to  be  $6  per  thou- 
sand; the  double  X,  including  the  12~inch, 
was  to  be  $10  per  thousand;  and  the  "n-ide 
was  to  be  $13  per  thousand.  It  was  to  be 
Inspected  and  delivered  afterwards,  and  the 
price  was  agreed  upon,  subject  to  iDsi»ection 
as  it  was  loaded.  Three  hundred  thousand 
feet  of  this  lumber  was  token  away. 
Plaintiffs  gave  their  paper  for  the  full 
amount  that  was  claimed  upon  the  es- 
tlmato.     One   of   the   plaiutlflB  testified 
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that  **tbej  [ttie  lumber  company]  wanted 
that  amoont  <tf  paper,  and  I  advanced  It  I 
did  not  Intend  to  advanoe  It  I  did  not  bi- 
tend  to  advance  Hiem  any  more  Qian  I  be- 
lieved tiiere  was  In  my  Judgment  If  Uiere 
had  been  any  difference^  I  assumed  that  the 
difference  waa  to  be  adjusted  on  Inspection. 
Tbey  [the  lumber  otmipaDy,  before  Inspection] 
utterly  abandmed  lite  lumber."  nieae  pUes 
of  lumber,  ao  dalmed  to  have  been  sold  to 
plalntiffa,  were  muked  1^  the  lumber  oom- 
pany  with  t1:u  Initials  "J.  W.  H."  One  or 
more  wltnf^ea  testified  that  the  word  "sold" 
waa  added,  but  ofliwa  testified  that  It  waa 
not 

The  question  as  to  what  the  contract  be- 
tween defendant  and  the  lumber  company 
really  was,  was  for  the  Jury.  The  final 
Imlance  was  to  be  made  upon  ealimatea. 
This  contract  did  not  necessarily  contemplate 
the  shipment  of  all  of  the  lumber  before 
final  settlement  If,  as  defendant  claimed,  the 
baala  of  the  saw  Mil,  prior  to  the  final  settle* 
ment  at  the  dose  of  the  season,  waa  to  be 
the  lumber  scale  upon  shipment  It  Is  immsp 
tetlal  whether  all  or  any  part  of  the  lumber 
was  to  be  shipped  durlnc  tba  aeason;  for. 
In  any  evoit  the  saw  bill  as  to  the  lumbw 
t^lHied  waa  to  be  paid  aa  It  waa  shipped. 
Tbe  contract  stated  by  the  company's  ugent 
makes  no  reference  to  the  loyment  of  the 
saw  bill  upon  the  lumba  actually  scaled  and 
shipped.  Tbe  defendant  denies  that  any  time 
was  to  be  given  at  the  close  of  the  season. 
That  question  was  for  the  Jury.  Upon  de- 
fendant's theory,  all  of  the  lumber  waa  to 
remain  <m  his  docks,  in  his  possession,  un- 
the  saw  bill  waa  paid.  Such  a  contract 
waa  not  Inctmslatait  with  the  right  to  daim 
a  Hen.  In  the  absence  of  a  rlf^t  express^ 
resrared  to  ship  before  payment  of  the  saw 
Mil,  fbe  fact  that  lumber  was  shipped  away 
without  protest  wotdd  not  take  away  the 
rl^t  to  asKTt  a  Uen  iq»on  what  remained. 
Therightto  assert  a  lien  upon  what  remained 
waa  not  affected  the  releaae  of  what  was 
shipped.  The  contract  waa  «itlre  and  con- 
dntilng.  It  covered  tlie  whole  season's  cut. 
What  lumber  remained  waa  subject  to  lien 
for  the  whole  saw  bilL  Aa  was  said  by  Lord 
Bllenborough  In  Blake  v.  Nldiolaon,  3  Maule 
ft  S.  167:  **I  think  the  def^dant  has  a  Uen 
for  the  whole  balance,  Uie  work  being  an  en- 
tire work,  In  the  course  of  prosecntlim,  upon 
the  same  principle  that  a  tailor  wtu>  Is  em- 
ployed to  make  a  salt  of  doOies  has  a  lien 
for  his  whole  price  upon  any  part  of  them." 

The  tact  that  as  the  lumber  waa  piled,  It 
waa  marked  with  the  Initials  "J.  E.  P.," 
did  not  take  It  out  <jt  defendant's  possession. 
The  title  to  this  lumber  was  in  the  lumber 
company.  Defendant  was  sawing  other 
lumber.  Considerable  of  this  very  lumber 
was  piled  on  the  bank  or  on  the  docks  at 
shallow  water,  and,  under  the  contract,  de- 
fendant bad  a  duty  yet  to  be  performed  re- 
Hpectlng  It  The  lumber  company  gave  di- 
rections how  it  was  to  be  idled,  but  de- 


fendant directed  Trtwe  it  was  to  be  pOed^ 
Neither  party  regarded  the  marking  as  hav- 
ing any  significance  aa  a  delivery  or  trans- 
fer of  possesdon. 

The  reodpt  of  the  dishonored  paper  would 
not  operate  to  dlschai^e  the  lieu  unless  re- 
ceived as  paymmt  (Craddodc  ▼.  Dwl^t  S& 
WdL  SSTSdh  48  N.  W.  Bep.  044,)  and  then 
only  pro  tanto.  Defendant  dalmed  only 
$2.00  par  tiiousand  upon  plaintllTs'  lumber, 
and,  after  deducting  the  amount  of  these 
nn^ld  drafts,  Uie  amount  remaining  dns 
defendant  exceeded  tlie  Judgment 

Whether,  as  between  the  lumber  company 
and  plaintiffs,  there  was  a  transfer  of  the 
title  even,  may  well  be  doubted,  but  there 
was  dearly  no  such  i>artlcipation  or  knowl- 
edge on  the  part  of  defendant  as  would  oper- 
ate to  estop  him  from  asserting  his  Uen. 
Plaintiffs  were  doing  business  at  Toledo, 
Ohio.  One  of  them  visited  tiie  mill,  looked 
over  the  lumber,  returned  to  Tdedo,  and 
afterwards  communicated  their  acceptance 
of  the  proposition  mads  to  the  Inmber  com- 
pany. No  knowledge  of  thdr  acceptance,  of 
the  terms  of  the  contract  of  the  time  or 
idace  of  ddlvery,  was  brou^it  home  to  de- 
fendant The  only  undisputed  testlmonj 
tending  to  bring  the  knowledge  of  the  sale 
to  defendant  was  the  fact  that  the  Inlttals 
were  idaced  upon  these  piles  ci  lumba*,  and 
the  further  tect  that  defmdant  had  sees 
one  ut  the  plaintiffs  at  the  mlU  while  the  sale 
was  bdng  negotiated.  There  waa  no  audi 
Bale,  deUvery,  transfer  of  tide,  or  paymoit 
In  defendant's  presence  as  made  it  his  duty 
to  assert  his  Uen.  Plaintiffs  knew  that  the 
Inmber  waa  in  defadant^  posseaslon,  and 
was  being  sawed  by  him.  Plaintiffs  cannot 
be  said  to  have  been  Ignorant  of  def^idant's 
rights.  He  had  not  misled  them  even  bj 
silence. 

It  is  Insisted  that  Inasmuch  as  the  total 
amount  paid  by  the  lumber  company,  in- 
dudittg  the  $4,000  in  paper  which  had  not 
been  paid,  was  sufficient  to  pay  the  saw  bill 
for  all  lumber  cut  prior  to  August  Ist  such 
payments  should  have  t>een  applied  to  Uqui- 
date  that  part  of  the  saw  bUl  first  earned.  The 
contract  being  entire,  any  part  was  subject 
to  Uen  for  woik  done  on  any  other  part 
Craddock  v.  Dwight.  supra.  We  find  no 
prejudicial  error  in  the  record,  and  the  Judg- 
ment  Is  affirmed.  The  other  Justices  con- 
curred. 

BOBARDS  V.  WATERMAN. 
(Supreme  Court  of  HldUgan.   Jane  23,  1893.) 

PaRIIIBRSSIP— UOBTOAOB  OP  FlBM  PrOPBKTT. 

1.  One  partner  may  execute  a  efaattel  mnrt- 
gage  in  the  firm  oanie  for  the  purpose  of  wk-ut- 
iag  or  paying  firm  debts. 

2.  Buch  mortgage  Is  ralid  as  nenlnnt  the 
exemptions  provided  in  How.  St.  1  TOSiI.  ilionsh 
some  of  the  partners  may  not  have  been  awart 
of  Us  ezecutioa. 
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Enur  to  drcnlt  court,  Galhoan  oonn^; 
Prank  A.  Hooker,  Judge. 

Action  of  replevin  by  Sarah  A.  Robarda 
against  Lewis  Waterman.  JudgmCTt  for  do- 
fendanL  Plaintiff  appeals.  Affirmed. 

The  other  facta  fully  appear  In  the  follow- 
Ing  Btatement  by  GRANT.  J.: 

This  caae  was  tried  before  th«  court  with- 
out a  Jury.  The  findings  of  fact  are  as  fol- 
lows: (1)  mintUC  and  one  David  B.  Swart 
were  partners  in  trade,  and  ownera,  as  aoch, 
of  a  atock  of  groceries,  Induding  the  proper- 
ty mentioDed  In  the  writ  of  replerin  lasned 
in  thia  cause;  the  plaintiff  being  a  married 
woman,  and  tier  husband  acting  aa  her  au- 
thorized agent  in  relation  to  the  boaineaa. 
(2)  On  the  17th  day  of  Auguat,  1885.  the  aaid 
flim  waa  indebted,  for  goods  pordiased,  to 
two  firms,  and  to  secure  said  indebtedneaa 
the  plaintiff,  In  the  name  of  the  firm,  had  de- 
livered to  said  creditors  two  chattel  nuat- 
gages  upon  the  goods  of  the  firm,  including 
tbe  articles  In  controTersy»  whldi  mortgagee 
were  due  and  outstanding  on  said  17th  day 
of  August;  foreclosure  of  one  or  both  of 
them  having  been  begno.  &i  The  partners 
were  mutually  distruatful,  and  David  B. 
Swart,  to  protect  his  intMvat.  and  to  prevent 
the  sale  upon  the  mortgage  mentioned,  bor- 
rowed the  sum  of  $400  from  his  brother, 
Tunis  W.  Swart,  of  Mt  Pleasant,  giving  him 
the  firm's  mwt^ige  upon  the  goods  for  that 
sum,  payable  <m  dranand.  Ttds  loan  was 
made  ujfoa  the  n^resentation  that  the  mon- 
ey was  to  be  used  tor  the  paym^t  oi  Hm 
debts  of  tlie  Ann,  indudlng  Uie  two  mort- 
gages, whldi  mortgages  were  supposed  to 
unoont  to  the  sum  of  $360.  The  money, 
when  recdved,  was  applied  in  payment  of 
the  mortgages,  to  the  amount  of  $361.64,  and 
the  balance,  of  $38.36,  was  retained  1^  David 
B.  Swart  (4)  The  value  of  the  piopw^  of 
the  firm  at  this  time  waa  in  the  neM^bor- 
hood  of  $500,  and  was  all  covered  by  each  of 
the  mortgages  mentioned.  <5)  On  Uie  ISth 
day  of  August,  Toola  W.  Swart  commenced 
proceedings  to  foredoae  his  mortgage,  by 
placing  It  in  the  bands  of  the  defendant  fbr 
that  purpose,  in  furtherance  of  which  the  de- 
fendant at  once  took  possession  of  the  prop- 
erty, and  advertised  it  for  sale.  In  acotvdance 
with  its  terms.  (Q)  November  10,  1885,  the 
plaintiff  sned  out  a  writ  of  replevin,  under 
which  the  property  covered  by  said  mort- 
gage was  takoi  from  the  possession  of  the 
defendant,  and  delivered  to  the  plaintiff.  (7) 
At  tbo  time  of  the  replevin  the  property  was 
worth  the  sum  of  $450,  having  deteriorated 
fn  value  $50  while  in  flie  possession  of  the 
defendant  ®  Demand  of  p^ment  of  the 
amount  secured  by  mortgage  was  duly  made 
before  steps  were  taken  to  foreclose  the 
mortgage.  (9)  At  no  time  during  the  time 
that  the  partners  conied  on  bnirtness  did  the 
stock  greatly.  If  any,  eneed  the  amount  of 
property  exempt  to  flw  two  partners  under 
the  di^th  snbdlvlsiiHi  of  the  exemption  law. 
(1<9  Defendant  had  a  special  Interest  in  the 


property  by  reason  of  his  mortgage  of  $400, 
amounting  at  this  date  to  $.530.  (11)  Plain- 
tiff on  August  20th  filed  a  bill  In  chancery  to 
wind  up  the  affairs  of  the  partnership,  mak- 
ing defendant  and  Tunis  W.  Swart  defend- 
ants, and  enjoining  the  sale  under  the  mort- 
gage, which  she  alleged  to  be  fraudulent 
Tliat  suit  is  yet  );>ending.  A  recdver  was  ap- 
pointed, who  never  qualified,  and  on  Novem- 
ber 8th  the  prellmlDttry  injunction  was  dis- 
atdved. 

L.  B.  Tompkins,  (R.  8.  Locktoo.  of  coun- 
sel,) for  appellant  A.  M.  &  A  Culver,  for 
appellee. 

GRANT,  J.,  (after  atatlng  the  facta.)  No 
excepttona  were  taken  to  the  finding  either 
of  facts  or  of  law.  Assignments  of  error 
based  thereon  will  not  now  be  considered. 
The  only  question  for  determination,  there- 
fore, is.  do  the  findings  of  fact  support  the 
judgmfflit?  Thia  has  been  so  often  held  bj 
this  court  that  a  citation  of  the  cases  is  un- 
necessary. The  Judgment  is  cwrect  £or  the 
following  reasons: 

1.  One  partner  possesses  the  right  to  exe- 
cute a  chattel  mortgage  In  the  firm  name  for 
the  purpose  of  aecurlng  or  paying  partner- 
ship debts.  Harrison  v.  Steny,  5  Crandi, 
289:  Bolder  v.  Tappan,  1  Fed.  Rep.  469; 
Gates  V.  Bennett,  33  Ark.  476;  Nelson  v. 
Wheelodc,  46  III.  2S;  Patch  v.  Wheatband,  8 
AUen,  102;  Walker  v.  White,  60  Mich.  427, 
27  N.  W.  Rep.  654;  Jones,  Chat  Mortg.  i  46. 

2.  It  la  settled  In  thia  state  that  such  mort- 
gage la  valid  as  against  the  exemptlona  pro- 
vided by  How.  St  S  7686,  though  aome  of  the 
partners  may  not  t>e  aware  of  its  execution. 
Harvey  v.  Ford,  83  Mich.  606,  47  N.  W.  Bep. 
242.  Judgment  affirmed. 

HOOKBR.  0.  J.,  did  not  sit  The  other 
Justices  concurred. 


PEIRCE  et  aL  T.  CLOSTERHOUSE. 
(Supreme  Court  of  Michigan.    Jane  16,  1898.) 
AasoMFSiT  —  Action  bt  Assioxbb  of  Contha.ct. 

Where  on^  In  his  own  name,  and  upon 
hla  own  reaponsibUity.  en  ten  into  a  contract 
to  deliver  goods,  and  afterwards  arraneea  with 
a  third  person  to  deliver  the  same,  such  third 
peraoD  cannot  maintain  an  action  under  the 
contract  for  the  price  of  the  KOoda. 

Error  to  drcult  court,  Kent  county;  Allen 
a  Adslt,  Judge. 

Action  by  Thomas  M.  Pelrce  and  others 
against  John  W.  dosterhouse  to  recover  the 
amount  of  a  bill  of  lumber.  Judgment  was 
rendered  for  plalntlfb,  and  defendant  brings 
error.  Reversed. 

a  O.  Smedley,  for  an>dlant  J.  IL  Jaml- 
aon.  for  appellees. 

McORATH.  X.  PlalntlffB  bring  aaanmpalt 
on  tlip  «*mmon  couuta  for  a  bill  of  lumber 
uaud  in  the  construction  of  a  house  owned 
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by  dofendant  me  house  was  bollt  under  a 
<ront)-iict  with  one  Cultlce,  who  agrreed  to 
funiliih  all  the  materials.  Some  Ume  prior 
to  tlie  letting  of  the  contract,  one  Qoacken- 
bush.  wlio  had  been  In  the  lnml>er  buslnRsa 
on  hb<  own  account,  met  defendant  In  the 
strept,  and  asked  him  tf  he  Intended  to 
build  any  houses  during  that  summer.  De- 
fendant replied  that  he  did,  wherenpon 
Qiuicbenbush  asked  If  he  could  not  farnlsh 
him  the  lumber.  The  conversation  was  then 
Internipted.  At  another  Interview,  Quacken- 
bush  called  upon  defendant,  and  asked  If  be 
was  ready  to  place  that  lumber  order,  and 
defendant  replied  that  he  had  not  yet  let 
tho  lumber  contract.  Qua<^enbuRh  tostlftes 
that:  "He  said  be  would  let  the  contracta 
for  the  buildings,  and  I  would  hare  to  figure 
with  the  contmctor,  and  If  I  could  figure 
low  enough,  which  he  hoped  I  could,  he 
would  be  glad  to  have  me  get  It.  He  said— 
wall.  In  .  the  beginning,  he  said  he  let  the 
contracts,  and,  aa  the  lumber  was  being 
dolh'ered,  where  the  contractor  O.  K.'d  the 
bills,  he  paid  them."  Afterwards,  Quacken- 
busU  called  again,  and  defendant  told  him 
that  Harry  Cultlce  had  the  contract,  and  he 
said:  "'I  would  figure  It  reasonable.*  be- 
cause he  was  a  good  felloy,— a  hard  worker; 
and  I  told  him.  If  I  coiild  not  figure  It  aa 
low  or  lower  than  anybody  else,  I  did  not 
propose  to  have  any  preference  over  any 
one  elatt.  If  I  could  begin  It  as  cheap,  I 
would  like  to  have  him  use  his  Influence  to 
let  me  have  the  Job."  Quackenbush  then 
found  Cultlce,  got  from  him  a  bill  of  the 
himbcr.  gave  to  Cultlce  a  figure  for  It,  and 
Cultlce  awarded  the  contract  to  Quacken- 
bush. "Question,  (to  Quackenbush.)  What 
did  Mr.  Closterhouse  say  about  the  payment 
ef  this  lumber?  Answer.  He  said,  as  fast 
aa  the  lumber  was  being  delivered  there, 
and  the  contractor  O.  K.*d  the  bills,  he  would 
pay  them.  Q.  When  was  that?  A.  That 
was  when  I  first  saw  him;  that  Is,  not  when 
I  first  saw  him,  but  before  that,— this  talk." 
Quackenbush  further  testifies  that  he  went 
over  to  plaintiffs,  handed  the  bill  to  one  of 
the  firm,  and  asked  him  what  he  would 
furnish  that  bill  for,  and  "he  told  me  he 
would  figure  It  or  fnmlah  It  for  so  many 
dollars  and  cents,  and  I  told  hira  that  Is 
just  what  I  agreed  to.  Question.  Who.were 
you  working  for  at  the  time  yon  came  In  the 
office,  and  talked  with  Mr.  Closterhotwe? 
Answer.  Well,  I  was  working  for  different 
liunber  firms,  and  I  was  also  working  for 
myself.  Q.  And  th^  yoa  figured  on  It,  and 
handed  ha  your  bid?  A.  Yes.  sir.  Q.  Who 
did  you  hand  your  bid  In  to?  A.  Mr.  Cul- 
tlc9.  Q.  Did  you  tell  bim  where  you  were 
going  to  get  the  lumber  at  that  time?  A. 
No,  I  did  not.  Q.  Didn't  yon  state  to  bim 
that  you  were  going  to  get  the  lumber  from 
Muskegon?  A.  I  said  I  could  get  It  tn 
Mnskegoif,  I  cotdd  get  it  In  Cadillac,  and  get 
It  from  the  lumber  flnns  here  In  the  dty. 
Q.  Who  wen  yon  working  for  at  that  timet 


Were  you  working  for  Pelrce  ft  Co.  at  that 
time?  A.  I  placed  the  order—  Q.  Just 
answer  my  question.  Were  you  working  for 
Prfrce  &  Co.  at  that  time?  A.  Why.  cer- 
tainly, I  snpposed  I  was.  Q.  Weren't  you 
doing  a  commission  business,- taking  orders, 
and  placing  them  with  different  people,— 
eltlier  In  Cadillac  or  Muskegon  or  Grand 
Kaplds,  wherever  yon  could  do  the  best,  and 
make  the  most  money?  Is  not  that  a  fact? 
Weren't  you  working  for  yourself?  A.  1  sup- 
pose 1  was  working  for  myself.  That  same 
time  I  had  an  understinding  with  Pelrce  & 
Co.  Q.  Was  It  not  your  Intention  to  get  It 
from  Btuskegon,  and  he  was  In  such  a  hurry 
tliat  you  had  not  time?  A.  Yes.  Q.  You 
told  Mr.  Cultlce  yon  were  going  to  s^d  to 
Mn^egon  and  get  this,  didn't  you?  A. 
When  I  first  talked  with  him,— Muskegon  or 
Cadillac  I  would  not  say  that  I  said  Muske- 
gon, partlcolarly,  I  might  have  mentioned 
Muskegon,  and  I  might  have  said  Bluskegon 
alone."  Neither  Quackenbush  nor  plaintiffs 
had  any  further  conversation  with  defendant 
until  after  the  lumber  was  furnished,  and  a 
bill  therefor  was  sent  to  drfendant  In  May 
following,  when  defendant  at  once  repudi- 
ated ft 

1.  Plalntfffii  could  not  recover  as  assignees 
of  Quackenbush,  under  the  declaration. 
Blackwood  T.  Brown,  32  Mich.  1(K;  Rose  v. 
Jackson,  40  Mich.  29;  OUl^  v.  Van  Patten, 
58  Mich.  404,  25  N.  W.  Rep.  826. 

2.  Quackenbush  cannot  be  said  to  have 
made  the  contract  In  behalf  of,  or  as  the 
agent  of,  plafntlflb.  He  made  the  propor- 
tion to  Cultlce  In  bis  own  name,  and  not 
for  plaintiffs.  He  had  no  authority  to  make 
a  contract  which  would  bind  plaintiffs.  He 
fiTed  the  rates,  and  after  he  had  made  the 
contract  vrtlh  Cultlce  he  went  to  pinlntlffs. 
and  inquired  what  they  would  furnish  the 
bill  for.  In  any  view,  he  was  only  to  re- 
ceive commls^ons  on  such  orders  as  pinln- 
tlffs accepted.  They  were  not  bonnd  "by  his 
ratps.  When  he  closed  the  contract  with 
Cultlce  he  Intended,  as  he  says,  to  rret  the- 
Inrober  at  Muskegon  or  Cadillac.  He  had 
the  option  to  place  the  order  or  get  the  lum< 
ber  wherever  he  chose.  He  was  nnder  nr> 
obligation  to  get  It  ftom  plainttfTs.  If  he- 
hnd  afterwards  refused  to  perform,  neither 
Cultlce  nor  defendant  could  have  looked  be- 
yond him.  The  judgmmt  Is  rerenred,  anit 
a  new  trial  granted. 

MONTGOMBRY,  J.,  took  no  part  in  the 
decision,  ^e  other  Justices  concurred. 


NATLOa  T.  HINOCK. 
(Supreme  Ooart  Of  Michigan.  Jane  28,  1898.> 

MORTOAOB  BT  HlRHIBD  WOMIN— VlUDITT— 

ArTEa-AcqoiBSD  Titlb, 

1.  A  mortffage  given  by  a  wife,  ^on^  to 
secnre  the  debt  of  her  haslMiid,  on  land  wUeh 
they  owned  as  tenants  in  common.  Is  void. 

2.  The  fact  that  the  debt  was  tor  aeMa- 
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sariefi  furnisfaed  to  the  husband— «n  loBane  per^ 
soa— does  Dot  render  the  mortgagee  Talid. 

3.  The  mortj^ge,  being  void  in  ita  Incep- 
tion, did  not  estop  the  wife  or  her  heirs  from 
asserting  the  interest  In  the  land  afterwards  ac- 
qnir(>d  her  on  the  death  of  her  hnsband;  and 
How.  St.  S  8306,  providing  that,  after  the  time 
of  redemptioa  from  foreclosure  sale,  afttf-ac- 
quired  title  b7  the  mortgagor  shall  inure  to  the 
purchaser  at  foreclosure,  doea  not  applr. 

Appeal  from  drcnlt  court,  Wayne  coonly, 
In  chuncetr;  George  S.  Hoemer,  Judge. 

Bill  by  Jerusha  Naylor  against  John  MInock 
to  enjoin  the  foreclosure  of  a  mortgage. 
From  a  decree  for  complainant,  defendant 
appeal&  Affirmed. 

F.  A.  Baker,  for  appellant  John  D.  Cone- 
ly.  for  appellee. 

MONTGOMBRT,  J.  A  biU  was  filed  in  the 
Wayne  circuit  to  restrain  the  foreclosure  of 
a  mortgage.  The  relief  prayed  for  was 
granted,  and  the  defendant  appeals.  James 
Mlnock  and  Bridget  Mlnock  were  hnsband 
and  wife.  The  land  in  question  was  con- 
veyed to  them  on  the  8th  of  June,  1846,  by 
a  deed  in  which  they  are  named  aa  grantees, 
us  "James  Minock  and  Bridget  llluock,  his 
wife."  On  the  15th  of  March,  1882,  James 
Minock  had  been  adjudged  Insane,  and  the 
defendant,  his  son.  bad  become  liable  to  pay 
the  expenses  to  be  incurred  in  his  defense 
on  a  criminal  charge,  and  for  maintaining 
liim  at  the  asylum.  With  the  expressed  pur- 
l>oee  of  securing  to  defendant  the  repayment 
of  these  advances,  Bridget  Minock,  on  the 
15th  of  March.  1S82,  executed  the  mortgage 
in  question,  which  recites  a  cooMderatloD  of 
$1,000  to  the  party  of  the  first  part,  and  pro- 
vides: "The  party  of  the  first  part  has 
granted,  bargained,  sold,  remised,  released, 
enfeoffed,  and  confirmed,  and  by  these  pres- 
ents does  grant,  bargain,  sell,  remise,  release, 
enfeoff,  and  confirm,  onto  the  said  party  of 
the  second  part,  and  to  his  helra  and  assigns 
forever,  all  those  certain  pieces  or  parcels 
of  land,"  (a  description  of  which  follows,) 
"together  with  the  hereditaments  and  appur- 
tenances thereunto  bdonging,  or  in  any  wise 
appertaining.  To  have  and  to  hold,  the 
aboTe-bargnined  premises,  unto  the  said  par- 
ty of  the  second  part,  and  to  bis  heirs  and 
asidgns,  to  the  sole  and  only  proper  use, 
benefit,  and  behoof  of  the  said  party  of  the 
second  part,  his  helis  and  as^gns  forever." 
This  grant  is  followed  by  the  usual  defea- 
sance  and  power  of  sale,  containing  the  fur^ 
ther  provision  that,  on  such  sale,  "to  make 
and  execute  to  the  purchaser  or  purchasers, 
his.  her.  or  their  heirs  or  asdgns  forever, 
good,  ample,  and  sufficient  deeds  of  convey- 
ance in  law,  pursuant  to  the  statute  in  such 
case  made  and  provided." 

1.  It  will  be  seen  that  the  mortgage  does 
not  pQiport  to  be  given  for  the  debt  of  the 
wtf^  bat  Is  given  to  secure  obligations  pri- 
marily those  of  her  husband,  nor  was  the 
mortgage  given  upon  what  was,  at  the  time 
of  Its  execution,  her  separate  estate.  She 
and  bw  htuband  were  tenants  In  the  entirety. 


and  neltlier  could  ctmvey  without  the  other 
Jtrining  in  the  conveyance.  FIshrar  t.  Provin. 
25  Mich.  347;  Insurance  Go.  v.  Resb.  40  Mich. 
241;  Manwaring  v.  Pow^,  Id.  371;  AUeik 
V.  Allen.  47  Mich.  74,  10  N.  W.  Kep. 
113;  Vinton  v.  Beamer,  S5  Mich.  550.  23  N. 
W.  Rep.  40;  Lewis*  Appeal.  8S  Mich.  MO.. 
48  N.  W.  Rep.  580. 

2.  It  Is  contended,  however,  that  the  mort- 
gage debt  was  wholly  for  necessaries  fur- 
nished to  James  Mlno(^,  an  insane  person, 
for  which  his  estate,  or  his  ri^it  of  survivor^ 
ship,  in  this  farm,  were  clearly  liable,  and' 
the  ^vlng  of  the  mortgage  by  Bridget  Mi- 
nock botmd  her  Intwest  or  ri^^it  of  survlvor- 
Bblp,  so  that  the  mortgage  was,  from  the  be- 
ginning, a  perfectly  valid  security.  We  do- 
not  think  this  contention  can  be  allowed. 
The  validity  of  the  instrument  as  a  convey- 
once  of  an  Interest  in  land  cannot  depend 
upon  the  question  of  whether  the  moral  ob- 
ligation of  the  husband  to  pay  or  secure  the- 
payment  Is  greater  or  less. 

3.  It  is  next  ccmtended  that,  flie  mortgage 
erldendng  an  intent  to  conv^  the  title  to- 
the  pr(H>erty  described  subject  to  the  de- 
feasance, Mrs.  Minock  and  her  heirs  are- 
eetopped  from  flss«tlng  an  after-acquired 
title,  and  hence  that  when,  on  her  husband's- 
death,  the  full  title  vested  In  her,  the  mort- 
gage from  that  moment  bound  the  estate. 
This  contention  is  based  both  oa  the  claim 
that  such  is  the  common-law  doctrine  of  es- 
toppel by  deed,  and  also  that  the  statute 
(section  8506,  How.  St.)  Is  effectual  to  es- 
top Mrs.  Minock  and  her  heirs.  This  section, 
so  far  as  is  material  to  the  question  here, 
is  as  follows:  "Unless  the  premises  de- 
scribed in  such  deed  [referring  to  deed  on- 
foredpsure]  shall  be  redeemed  within  the 
time  limited  for  such  redemption,  as  here- 
inafter provided,  such  deed  diaU  thereupon- 
become  operative,  and  shall  vest  in  the  gran- 
tee therein  named,  his  heirs  or  assigns,  all 
the  right,  title,  or  interest  which  the  mort- 
gagor had  at  the  time  of  the  execution  of  tho 
mortgage,  or  at  any  time  thereafter,  except 
as  to  any  parcel  or  parcels  which  may  have 
been  redeemed  and  canceled  as  hereinafter 
provided.'*  In  Brayton  v.  Merithew,  56  Kllch. 
ice,  22  N.  W.  Rep.  2.j9,  this  statute  was  con- 
strued, and  it  was  held  that,  as  to  one  not 
under  disability,  the  execution  of  a  mort- 
gage with  this  statute  In  force  operated  to 
pass,  not  only  the  estate  actually  owned  liy 
the  mortgagor  at  the  time,  but  an  after-ac- 
quired title;  or.  In  effect,  that  the  stiitute  i.-* 
to  be  read  Into  the  mortgage,  as  a  part  of 
tihe  contract  It  Is  unnecessary,  therefore, 
to  determine  what  the  nde  would  be  in  the 
absence  of  this  statute.  If  this  mortgage 
was,  at  Its  Inception,  such  a  contract  as  a 
married  woman  Is  entitled  to  enter  into  Id* 
this  state,  it  must  be  held  effectual  to  pasa 
the  title  which  vested  In  her  at  her  husband's- 
death.  But  ber^n  lies  the  difficulty.  As  al- 
ready stated,  nether  the  hnsband  nor  the- 
wtfe  oonld  convey  Uie  estate  vested  In  then» 
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in  the  mtlrrtj,  nnlan  both  joined,  and  anjr 
Instroment  bj  which  either  attempted  to 
make  tnch  conveyance  would  be  void.  See 
2  BL  Comm.  182.  and  coses  above  dted. 
Tba  wife's  power  to  make  contracts  Is  not 
genml,  but  Is  statntoty.  and  cannot  be  ex- 
tended bejrond  the  statatmr  Umita.  In  the 
present  case,  as  we  have  already  pointed  out, 
the  attempt  to  con-cgr  the  title  which  she 
held  at  tiie  Ume  In  this  property  was  lne^ 
fectnal.  Had  she,  In  terms,  contracted  to 
bind  an  afteivacquired  estate,  there  Is  no 
authorl^.  elthw  at  tiie  common  law  or  by 
the  statate,  by  which  she  could  have  dons 
BO,  Ibr  a  ODttsldwatkm  pasdng  to  another 
person.  It  has  been  repeatedly  held  that 
the  statate  of  1855  confers  upon  the  wife 
power  only  to  contract  and  bind  herself  In 
rdatkm  to  her  property  and  estate  already 
possessed,  or  refftrrlns  to  It,  or  In  relation  to 
proporty  to  be  acquired  by  the  contract,  or 
In  coDSideratlmi  of  it  See  JTohnson  t.  Snth- 
edond.  3D  Ml«h.  679;  Insurance  Co.  t.  Mc- 
Gldlan.  48  Mich.  664,  6  N.  W.  Rep.  88; 
Reed  Buys.  44  Hich.  82,  6  N.  W.  Rep.  111. 
See,  also,  as  bearing  indirectly  upon  the  sub- 
ject, Hovey  T.  Smith,  22  Mich.  172;  KltcheU 
T.  Mudsett,  8T  Mich.  81;  Carley  t.  Fox.  38 
MlCh.  SSDl 

It  follows,  from  the  views  expressed— First, 
tbaX  the  mortgase  was  not  valid.  In  Its  Incep- 
tim,  to  convey  any  estate;  se«>nd,  that  It 
could  not  be  effectual  to  pass  an  after-ac- 
quired  title,  because  ot  the  Incapacity  of  the 
mortgagor.  The  decree  below  was  right, 
and  will  be  affirmed,  with  costs.  The  other 
Justices  concurred. 


HEALEY  V.  NEWTON  et  si. 
(Saiveme  Court  of  Michigan.  June  23,  18&3.) 

Bonn  ox  APFBAU— CONSTHUCTION— CoKCLimiVB- 
NB8B  OF  RkCITALS. 

1.  After  judgment  In  proceedings  to  en- 
force a  logging  lieo,  defendant  obtldoed  an  (w- 
der  to  extend  tbe  time  for  settlemeut  of  a  bill  of 
exceptions  on  filing  a  bond  according  to  tbe 
■tatate.  Defendant  filed  a  bond  proridtng  that. 
If  be  "riiall  prosecute  bia  said  writ  of  error  to 
^ect,  and  shall  pay,"  etc.  The  bUl  of  excep- 
tions was  filed,  but  no  further  proceedings 
were  taken.  Had,  that  the  bond  was  enforce- 
able as  a  common-law  bond,  it  being,  in  effect, 
a  contract  to  prosecute  the  writ  of  error. 

2.  Where  a  bond  on  appeal  recites  a  Judg- 
ment against  the  principal  obligor,  the  recital 
is  conclusive  between  the  parties. 

Error  to  circuit  court.  Mackinac  county; 
Ohariea  J.  Pollthorp.  Judge. 

Actl<m  on  an  appeal  bond  by  Cornelius 
Healey  against  Wilson  Newton,  Abadiah 
Newton,  and  John  W.  McGinn,  administra- 
tor of  Archibald  P.  Newton.  Judgment  for 
defendants,  naintlfl  brines  wror.  Be- 
versed. 

James  McNamara,  for  appellant  P.  N. 
^dcard  and  Oscar  Adams,  for  appellees. 

McOBATH,  J.  Plaintiff  oommenced  pro- 
ceedings onder  Act  No.  229,  Laws  1887, 


known  as  the  "Log  Lien  Law."  and  on  June 
17.  1889,  recovered  Judgment  agalxuit  the 
principal  defendant  fbr  9325  and  costs,  and 
gave  the  philntlff  a  lien  on  the  products. 
The  Judgment  entry  Is  oitlUed  "Comdlas 
Healey  v.  James  Healey*  Defendant,  and 
Archibald  P.  Newton.  Special  Defendant.** 
and  redtes  that,  the  debolt  of  the  prmdpal 
defendant  In  said  cause  'liavlnc  bcoi  duly 
entered,  and  the  same  having  become  abso- 
lute, and  ArchlbaM  P.  Newton  having  dalm- 
edtobe  the  owner  and  Intoeeted  In  the  prod- 
ucts seised,  •  •  •  and  faavlng  filed  his 
application  in  said  cause,  and  served  the  same 
upon  the  plaintiff's  attorneys,  •  *  *  and 
said  philtttlff  and  Archibald  P.  Newtcm  being 
In  court;  by  tb^  respective  attorneys,  ready 
for  trial,  and  the  court  having  heard  the 
proofli  and  allegadons  of  the  parties,**  eta 
On  the  raidltl<m  of  the  Judgmoit  the  owner 
of  the  logs  obtained  an  order  extcaidlns  tf>s 
time  for  the  preparation  and  presentation  for 
settlement  of  a  I>U1  of  exceptions  for  the 
period  of  60  days,  and  staying  all  proceedings 
except  the  taxation  of  costs,  upon  condition 
that  said  owner  file  a  bond  within  30  days, 
pursuant  to  the  provisions  of  the  statute  In 
such  case  made  and  provided.  On  June  28th 
said  owner  filed  a  bond  In  the  sum  of  S650, 
which  waa  approved  by  the  clerk,  cmtabilng 
Uw  following  recitation  and  ccmdltlon: 
"Wtaereaa,  Judgment  has  been  rendered  In 
the  drcidt  court  tor  the  county  of  Jf  Bf^lnac 
In  fiLTor  of  said  ComtiUus  Healey  and  against 
said  Andilbald  P.  Newton  for  the  sum  of 
$825  damages  and  the  cost  of  suit.  In  wfaidi 
Jndgmoit  and  proceeding  the  said  Anddbald 
P.  Newton  oom^alns  that  there  Is  error 
in  substance,  and  to  be  relieved  Gierefroni 
had  obtained  a  stay  of  proceedlncs  In  said 
court  to  settle  a  bill  of  exceptions  and  re- 
move the  same  to  the  supreme  court  by  writ 
of  error,  to  the  aid  and  that  the  error  made 
tberdn  may  be  corrected:  Now,  Iherefbre, 
the  condition  of  this  obligation  Is  such  that. 
If  said  Ardiibold  P.  Newton  diafi  proaecnte 
his  said  writ  of  error  to  effect,  and  shall  pay 
and  satisfy  such  judgment  as  shall  be  ren- 
dered against  him  iq»on  said  writ  of  error  hi 
said  supreme  court,  then  this  obligation  to 
be  void;  otherwise  to  remain  in  full  force  and 
virtue."  Afterwards  the  attorn^  for  plain* 
tlfl  Epi^led  to  the  daft  for  ut  execution, 
but  the  refused  to  Issue  the  same,  giv- 
ing as  a  reason  that  a  bond  had  been  filed, 
and  a  stay  at  proceedings  had  been  entered, 
nw  time  fbr  preparing  a  bill  of  excepti<m8 
was  extoided  from  time  to  time  until  De- 
cember 16,  1889,  v^ien  the  same  was  duly 
settled.  The  principal  in  said  bond  took  "no 
further  proceedings  to  take  said  cause  to  the 
supreme  court  on  writ  of  error  than  tiie 
settlement  of  said  bill  of  exoeptlona.  and 
never  sued  out  a  writ  of  error  In  said  cause, 
and  did  not  prosecute  said  writ  of  error  to 
effect."  Plaintiff  sues  upOTi  the  bond,  and 
the  court  finds  the  facts,  and  as  a  oondnslon 
of  law  "tlut  the  plaintiff  baa  not  made  oat 
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■och  a  oase  as  euttUai  Um  to  jndfineiit,** 
and  renOared  Jndgmoit  for  defendant  No 
other  rauons  are  adgned,  escept  aa  ttiey 
may  be  Inferred  from  the  motion  for  judff- 
meat  made  by  oomud  tbr  defendant^  Who 
aaked  the  court  to  find  aa  a  matter  of  law 
that  the  b«id  declared  upon,  helng  a  bond 
glrai  In  a  legal  prooeedtoff,  and  not  hj  the 
aequlcaeenee  of  ttie  plaintiff  In  the  case,  la 
void,  and  not  binding  on  the  deCcndanti,  for 
the  reaaon  that  It  la  not  anthoriaed  by  any 
law  of  thla  state;  that  It  doea  not  oomp^ 
wltti  the  atatnte  In  refer^ice  to  bonds  i^toi 
Qpon  a  sbgr  of  prooeedlnga  oxdored  by 
chwoit  ooDTt;  that  It  Is  rtrid  as  a  bond  for  a 
stay  of  prooeedfaigs  np<Hi  a  writ  of  error; 
that  no  writ  of  MTor  waa  ever  laaned  in  this 
case;  that  tb»  Ixnid  Is  witfiout  conslderatliHi; 
and  that,  no  damages  growing  oat  of  the 
breach  alleged  having  he&i  set  forth  In  the 
declaratton,  and  no  proof;  the  plaintiff  Is  en- 
titled to  nomlnsl  damages  only.  The  bond  Is 
In  the  form  preBoribed  by  ^w.  St.  |  8679. 
An  order  staying  proceedhigs  for  00  days 
bad  been  entered  at  the  Instance  of  the 
principal  obligor,  condltliHied  upon  Uie  ex- 
ecution within  20  d83«  of  a  bond.  The  b<md 
waa  filed  and  aoqnleaoed  in  by  plaintiff,  who 
relied  iqran  Newton's  exjfTeneA  inteutliHi  to 
take  out  a  writ  of  «ror.  Fm  alx  montha 
thereafter  Newtm  pursued  a  course  bkdlcat- 
Ing  an  intention  to  take  the  case  to  this  court 
In  Howard  t.  Hess,  63  Mich.  72S.  SO  N.  W. 
Rep.  333,  there  was  no  finding  that  the  bond 
was  ever  ddivered  by  defendants  to  the 
clerk,  or  meant  to  operate  aa  a  stay  of  pro- 
ceedings, and  it  did  not  become  effeotlTe  by 
operation  of  the  statute.  the  bond 

was  dellrered  and  filed,  evidently  in  pursa- 
aaoe  of  the  order  staying  proceedings,  and 
was  acquiesced  In  as  such.  The  tKmd  most 
be  held  valid  as  a  common-law  bond.  Inde- 
pendent of  the  statute.  Hester  t.  Keith,  1 
Ala.  316;  Lane  t.  Kasey.  1  Mete.  (Ky.)  410; 
State  T.  Thompson,  49  Mo.  188;  WilliainB  v. 
Shelby,  2  Or.  144;  Burroughs  t.  Lowder,  8 
Mass.  373;  Wlnthrop  r.  Dockendorff,  3  Greenl. 
15G;  Kimm  t.  Steketee,  44  Mich.  527,  7  N. 
W.  Rep.  237.  In  Hester  t.  Kdth  it  was  held 
that,  thongh  the  condition  of  a  bond  for  the 
prosecution  of  a  snposedeas  does  not  oon- 
ft>rm  to  the  statute,  yet,  as  the  bond  was 
effectual  to  delay  the  collection  of  the  ex- 
ecution, upon  discharging  the  supersedeas  It 
becomes  absolute,  and  may  be  prosecuted 
aa  an  obligation  at  oommon  law.  A  bond 
for  money,  to  be  void  upon  the  doing  of  a 
certain  thing,  Is  held  to  be,  in  legal  effect, 
a  contract  to  do  that  thing.  Waynlck  t. 
Richmond,  11  Kan.  488.  A  bond  under  seal 
imports  a  consideration.  Page  v.  Trofant  2 
Moss.  159;  Harr^  t.  Watson,  63  N.  a  454; 
Harris  t.  Harris.  23  Orat  737;  OolUns  t. 
Blantem,  1  Smith,  Lead.  Cas.  636.  It  is 
urged  that  there  was  no  judgment  in  fact 
.afsalnnt  the  principal  olallgor  in  the  bond. 
The  ludfnnent  was  a  lien  upon  his  proper^. 
It  Is  a  suffldent  answer,  itoweja,  that  the 


bond  recited  a  judgment  against  him.  A  re- 
cital In  a  bond  omclndes  tiie  parties  ss  an 
adndsslon  of  the  fiacts  redted.  2  Amer.  & 
Bng.  Ene.  Law,  464.  The  declaration  prop- 
erly follows  the  bond.  Plaintiff,  aft«-  the 
execution  and  deUvery  of  titte  bond,  had  one 
Iff  two  courses  open  to  him,  to  wit,  move 
to  have  the  order  staying  the  proceedings 
set  Bj^e,  or  acquiesce  and  rely  i^n  the 
bond.  Under  the  facta  found  In  the  present 
case,  be  will  be  presumed  to  have  elected 
to  take  the  latter  course.  The  breach  com- 
plained of  Is  the  fiBLUnre  to  take  out  and 
prosecute  the  wilt  to  offset  The  court  has 
found  such  breach,  and  the  measure  of  plaln- 
tUTs  damages  is  the  amount  ot  the  ludg^ 
ment  redted  in  the  bond,  with  coeti  and 
interest 

Pending  the  condderationof  thecase  by  the 
court  below,  the  prlndpal  obligor  died,  and 
an  order  was  altered  reviving  the  case  as  to 
decedent  in  the  name  of  the  administrator. 
The  statute  (How.  St  |  T401)  provides  that 
upon  tbe  death  of  one  of  several  defendants 
the  action  shall  proceed  against  the  surviv- 
ors. No  objection  seems  to  have  been  made 
to  this  order  by  counsel  for  either  defendant, 
and  It  affirmatively  appears  by  the  Judgment 
entry  that  the  "attcwn^  for  the  administra- 
tor of  the  estate,"  etc.  Joined  In  the  motion 
for  Judgmeot  The  writ  of  error  will  be  dis- 
missed as  to  said  administrator,  and  the 
Judgment  below  remsed,  snd  Judgment  eor 
tered  here  for  plaintiff  and  against  tta  tm- 
yMds  d^endants  for  9440-08,  with  ooats  ot 
both  courts  to  plaintiff. 

OBANT.  J.,  did  not  alt  Hm  other  Justtces 
concurred. 


CLARK  et  si.  t.  KBLLOGO. 
(Soprraie  Court  of  Michigan.  June  23,  1803.) 

OUAKAHTT — COLLBCTIOK  OF  N0TX8 — DUS  DlXJ- 
OSNCB— PlBADIN'O. 

1.  Defendant  sold  plaintiffs  a  stock  of 
goods  and  certain  notes  and  accounts,  giving 
s  guaranty  that  a  certain  amount  should  be 
realized  thereon,  which  was  less  than  tbe  face 
of  the  accounts,  the  contract  fwoTiding  that 

filaintilTs  should  "use  due  dlUgence  in  their  col- 
BctioDB."  Btid,  that  the  contract  was  a  guar* 
anty  of  each  individual  account,  requiring  re- 
sort to  legal  process  to  collect  each  oefore  re- 
course on  the  guaraator,  and  that  no  showing 
of  diligence  was  sufficient  which  did  not  include 
proof  that  the  accounts  had  been  put  in  judg- 
ment, and  execution  taken  out,  and  returned 
unsatisfied. 

2.  An  averment  in  the  declaration  that 
plaintiff  had  used  due  diligence  amouoted.  in 
effect,  to  an  averment  that  he  had  porsned 
the  course  which  tbe  law  imposed  on  him  in 
order  to  charge  the  guarantor,  and  he  oonld 
not  show  that  defendant  had  by  any  snbBe- 
quent  or  independent  agreement  waived  this 
degree  of  diligence  without  counting  on  the 
basis  of  such  waiver  in  his  declaration. 

Error  to  circuit  court  Jackson  ooonty; 
Bollln  H.  Person.  Judge. 

Action  by  Myron  W.  Clark  and  others 
against  Hmry  Kellogg  lor  breacii  of  cm- 
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tract  Judgment  was  rendered  tat  tsvor  of 
defendant  and  plalntttCa  bring  error.  Af- 
firmed. 

Thomas  A.  ^n^lson.  for  appellants.  Blair 
'&  Wilson  and  Parklnsm  &  Day,  for  appel- 
lee. I 

MONTGOMERY,  J,  The  plaintiffs  sued 
the  defendant,  counting  upon  a  breach  of 
an  agreement  glren  on  the  occa^on,  and  In 
consideration,  of  the  purchase  by  the  plain- 
tiffs from  the  defendant  of  a  stw^  of  goods 
and  a  Quantltr  of  notes  and  accomits.  Tliat 
portion  of  the  agreement  material  to  be  con- 
sidered In  determining  the  questions  In- 
volved  reads  as  ft^ows:  "The  said  party 
of  the  first  part  •  •  *  does  covenant  and 
agree  •  •  •  that  the  annexed  Invc^ce  Is 
a  true  statement  of  the  amount  and  value  of 
stock,  merchandise,  and  property,  and  also 
guaranty,  represent,  and  warrant  that  there 
Is  In  said  stock  goods  to  the  value  of  $14,- 
708.68,  and  also  that  the  amount  of  $29,702.- 
54  net  shall  be  realized,  without  charging  for 
the  personal  services  of  the  parties  of  the 
second  part,  nor  other  charges  of  second  par- 
ties, except  Incurred  In  suits  by  the  parties 
of  the  second  part  upon  the  accounts  and 
notes  herein  conveyed.  The  parties  of  the 
second  part  shall  use  due  diligence  In  their 
collections."  The  declaration  counted  upon 
this  agreement,  and  sets  out  no  subsequent 
modification  or  waiver  of  Its  terms.  On  the 
trial  the  plaintiff  sought  to  recover  by  show- 
lug  that  he  had  dealt  with  the  accounts  as 
men  of  ordlnaiy  business  judgment  would, 
and  also  sought  to  show  that  the  defendant 
had,  as  to  a  large  portion  of  the  accounts, 
directed  the  plaintiff  as  to  what  he  would 
require  as  evidence  of  due  diligence,  and  that 
the  plaintiff  had  complied  with  the  demands 
•f  the  defendant  in  this  regard. 

1.  The  circuit  Judge  construed  the  original 
contract  as  amounting  to  a  guaranty  of  col- 
lection, and  held  that  no  showing  of  dili- 
gence was  sufficient  which  did  not  Include 
proof  that  the  accouuts  had  each  been  put  in 
Judgment,  and  execution  had  been  taken  out, 
and  retimied  unsatisfied.  This  ruling  was 
unquestionably  right,  If  the  proper  construc- 
tion was  placed  on  the  contract  Bosman  v. 
Akeley,  39  Midi.  711;  Schermerhom  v.  Con- 
ner, 41  Mich.  374.  1  N.  W.  Rep.  955.  It  Is 
contended,  however,  that  the  contract  In 
question  should  not  be  construed  as  a  guar- 
anty of  collection  of  each  individual  account 
requiring  resort  to  legal  process  in  the  col- 
lection of  each,  but  amounted  to  a  warranty 
and  representation  that  there  should  be  real- 
ized $29,702.54  from  the  total  of  the  ac- 
counts; and  that  the  fact  that  the  amount 
guarantied  to  be  realized  was  much  less  than 
the  face  of  the  accounts  negatives  the  idea 
that  resort  should  be  had  to  suit  upon  each 
account.  The  Infirmity  of  this  construction 
is  that  it  Ignores  the  subsequent  langaage, 
"The  parties  of  the  second  part  shall  use  doe 


diligence  In  their  collection,"  or  accordu  to 
this  language  a  meaning  at  variance  with  the 
settled  significance  of  the  terms  employed. 
What  constitutes  due  diligence  Is  settled  by 
the  cases  of  Bosman  v.  Akeley  and  Scher- 
merhom  v.  Oonner,  supra.  In  the  case  of 
Ralph  v.  Bldredge,  58  Hun,  203.  U  N.  Y. 
Supp.  840,  a  similar  question  was  presented. 
Plaintiff  and  defendant  were  copartners. 
Defendant  conveyed  bis  Interest  to  the  plain- 
tiff in  notes,  accounts,  and  demands  owing  to 
the  firm.  The  defendant  at  the  same  time 
executed  to  the  plaintiff  a  bond  with  the  con- 
dition that  defendant  should  pay  to  the  plain- 
tiff one-half  of  the  notes,  accounts,  and 
claims  of  the  late  firm  assigned  by  Eldredge 
to  plaintiff  that  should  prove  to  be  uncollect- 
ible, if  any  such  there  be.  The  court  say: 
"It  seems  to  be  settled  in  this  state  that  a 
guaranty  of  collection  Is  an  undertaking  to- 
pay  the  sum  of  money  guarantied,  provided 
the  principal  debtor  is  prosecuted  to  Judg- 
ment and  execution  with  due  diligence,  and 
the  same  cannot  be  collected  of  him.  Tbe- 
plaintiff  urges  that  the  bond  does  not  guar- 
anty the  collection  of  these  claims,  but  Is 
only  a  contract  to  pay  plaintiff  one-half  of 
the  amount  of  those  which  turn  out  bad. 
But  the  bond  uses  the  word  ^collectible.*' 
and  the  question  must  be,  what  Is  the  legal 
meaning  of  that  word?  The  word  has  a 
definite  meaning,  as  decided  In  the  cases 
above  cited;  and  that  meaning  should  be  en- 
forced here."  The  legal  signification  of  the^ 
term  *"due  diligence,"  as  applied  to  a  guar- 
antied note  or  account  is  well  understood, 
and  the  parties  must  be  assumed  to  have 
contracted  with  reference  to  that  meaning. 

2.  The  court  rightly  held  that  the  allege<) 
subsequent  waiver  could  not  be  shown  under 
the  pleadings  in  this  cause.  The  contract  It- 
self having  fixed  upon  the  plalotifl  a  spe- 
cific duty,  the  averment  In  the  dedaratloik 
that ,  the  plaintiff  did  use  due  diligence 
amounted,  in  effect,  to  an  avennent  that  he 
had  pursued  the  course  which  the  law  Im- 
poses upon  him  in  order  to  charge  the  guar^ 
antor.  If  he  relied  od  any  excuse  for  failing 
to  use  due  diligence,  this  should  have  been 
counted  upon  In  the  declaration.  Aldrich  v. 
Chubb,  85  Mich.  359.  Judgment  affirmed, 
with  costs.  Tim  other  justices  concurred. 


MeCAHILL  T.  DETROIT  CITY  RAILWAY. 
(Supreme  Court  of  Michigan.  June  23,  1803.> 

Neoliobnob— Death  op  Child— Damages— Ix- 
stboctioss. 
1.  In  an  action  agalnBt  a  street-railroad 
company  for  alleged  negligence  causing  tbe 
death  of  plaintiff's  infant  child,  who  had  got- 
ten on  defendant's  car  without  perniissioo, 
plaintiff  testified  that  he  had  warned  the  cbilu 
to  keep  off  tbe  cars,  and  had  punished  bim  od 
finding  that  he  did  get  on  the  cars,  but  there 
was  no  evidence  that  nlaintiff  explained  the 
danger  to  the  child.  Befd,  that  it  was  error  to 
charge  that,  if  "the  boy  linew  what  his  father 
meant  when  he  warned  him  not  to  go  on  the 
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<«ftra,  thai  lie  waa  not  entitled  to  the  same  de- 
gree of  care  as  an  Innocent  chUd  who  goes  np- 
■wt  a  onr  withoot  warning.*' 

2.  Id  an  action  tor  aegHgently  causing  tlie 
'death  of  piaintifTa  child  the  court  said,  during 
the  tHal:  "I  don't  see  what  damageH  the  par- 
ents would  snSer  for  the  death  of  a  child  6 
jenrs  of  age.  Ton  are  entitled  to  their  serricee 
until  they  are  21,  but  it  costs  a  great  deal  more 
to  raise  them  than  they  can  aoffer."  H«dd,  that 
«uch  remark  was  reversible  error,  as  the  Tslne 
of  the  child's  Berrices,  less  bis  cars  mod  aop- 
port.  was  a  question  for  the  jurj. 

Error  to  circuit  court,  Wayne  county ;  Cor- 
Dellos  J.  BelUy,  Judge. 

Action  b7  John  K.  McCabill,  administrator 
of  the  estate  of  James  R.  McCabill,  de- 
•ceased.  against  the  Detroit  City  Railway. 
There  was  a  judgmeut  tor  defendant,  and 
plaintiff  brings  error.  Reversed. 

WiUfam  Look  and  H.  F.  Chlpman,  for  ap- 
p«41ant.  ffldney  T.  MlUer,  (John  0.  Donndlr. 
4rf  counadj  for  appellee. 

McGRATH,  J.  Plaintiff's  Intestate,  a  boy 
6  years,  11  montlis,  and  10  days  old,  was  run 
over  and  kUled  1^  one  of  defendant's  cars. 
Defendant  operated  a  street  railway  on 
Tmmbull.  Howard,  Serrath,  and  Googreas 
streets.  In  the  city  of  Detroit.  A  one-horse 
car  was  being  driven  east  on  ]^ward  street, 
betwem  Eighth  and  Serentli  streets.  Tlie 
Seventh  street  tnek  Is  used  In  common  by 
the  Baker  street  line.  The  drlrer  stopped 
bis  car  before  reaching  Seventh,  and  ran 
forward  to  see  If  there  was  a  Baker  street 
car  coming  north,  and,  finding  none,  returned 
to  his  car,  and  found  the  boy  on  ttw  front 
Idatform  of  the  ear.  The  drlm  started  his 
car,  tnmed  sooth  oa  Seventh,  and  the  boy 
was  mn  over  Just  sontb  of  Lafliyette  avenne, 
a  Uttle  over  one  block  from  Howard  street. 
The  driver,  upon  bis  direct  examination, 
stated  that  when  he  returned  to  his  car,  on 
Howard  street,  be  told  the  boy  to  get  off; 
that  ttie  boy  said  he  would  get  off  when  be 
got  around  Qie  curve,  meaning  tiie  cnrre  at 
the  comer  of  Howard  and  Seventh;  that  the 
boy  did  not  get  off  when  the  car  had  passed 
the  curve;  that  when  the  cor  reached  the 
south  crossing  he  slackened  the  car  very 
near  a  stop,  and  ttdd  tbe  boy  to  get  off, 
but  the  boy  made  no  move,  and  "when  I  got 
over  the  crossing,  a  little  ways,  I  stopped 
tbe  car  to  a  dead,  and  told  him  be  must  get 
ott.  At  ttmt  he  stepped  off.  I  started  the 
car  off,  letttDg  the  brake  off,  and  it  didn't 
go  more  than  four  feet  before  I  felt  a  jar, 
-or  the  car  going  over  something.  I  stopped 
immediately,  and  the  boy  was  under  it  I 
don't  think  I  was  over  a  car  length,  or  a 
car  and  a  half,  over  the  X4ifayette  crossing, 
when  I  stopped  the  car."  On  cross-examina- 
tion the  attention  of  the  wttness  was  called  to 
his  testimony  taken  at  the  coroner's  Inquest, 
In  which  he  stated  that:  "He  didn't  get  off 
that  time,  and  waited  until  I  got  over  tbe 
crossing,  and  I  slackened  down  again,  going 
very  slow;  and  I  told  tUm  he  would  have 
to  get  oC^  or  got  me  into  trouUSL  So  Z 


stopped  the  car,  but  he  got  off  beVore  I  could 
stop  It.  Tbe  car  was  then  going  very  slow, 
nearly  at  a  stop,  when  he  got  off,  and  got 
on  his  feet  backwards,  and  let  go."  Other 
testimony  tended  to  show  that  Fort  street 
was  con^erably  lower  than  lAfayette;  that 
the  accident  occurred  near  the  alley  south  of 
Lafayette,  or  about  60  feet  south  of  I.afay- 
ette.  A  passenger  upon  tbe  car  testifleii  that 
the  car  did  not  stop  after  leaving  Howard 
street,  until  after  the  accident;  that  he  saw 
the  boy  get  off  the  car;  that  Just  after  the 
boy  stepped  off  the  car  he  noticed'  fb»  car 
going  over  somettiUig;  that  he  heard  "them 
speaking"  Just  aa  the  boy  got  off,  bat  oonld 
not  tell  what  waa  said.  Another  witness 
stated  that  tfie  saw  tihe  accident;  that  she 
heard  the  driver  tell  the  boy  to  get  off;  that 
the  car  was  going  at  the  time  he  told  the 
boy  to  get  off,  and  when  the  boy  got  off. 

The  boy  did  not  fall  off  because  aUowed 
to  remain  on  the  platform.  There  was  no 
evidence  tending  to  tfKiw  that  he  was  merdy 
permitted  to  get  oft  the  car,  or  that  the 
driver  was  guilty  of  only  a  earelett  disre- 
gard of  the  boy's  iHresaice  oa  fbe  car.  Bven 
U  It  were  tnie  that  the  driver  was  applying 
the  brake  to  stop  the  car  so  as  to  allow  ttie 
boy  to  get  off,  and  the  Ix^,  wlihont  htSng 
ordered  so  to  do.-  and  wiUiout  waiting  for 
the  car  to  stop,  Jumped  off,  tlw  driver  having 
no  reason  to  expoct  that  he  would  do  so.  It 
does  not  follow  that  die  driTOr  was  guilty  of 
necAlgmce.  The  same  result  might  have 
followed  if  he  had  been  riding  In  the  ear  box. 
This  boy  waa  less  than  seven  yean  of  age. 
He  had  not  Jumped  iqKm  the  ear  while  It 
was  In  motlML  He  was  on  the  frmt  in- 
form of  the  car,  beslda  (tie  driver,  to  the 
driver's  knowledge,  when  the  car  tMarted. 
He  bad  been  permitted  to  ride  for  some  dis- 
tance. Having  pwmitted  Um  to  lemsla 
upon  tbe  car,  tho  driver  hod  no  right  to  ex- 
pect him  to  get  off,  or  to  oomptf  hUn  to  get 
off,  or  to  order  Um  to  get  off,  without  giv- 
ing him  an  opportunity  so  to  do  with  safety. 
Bven  the  refusal  of  an  adult  to  p^y  his  fare 
would  not  anthtvize  tbe  conductor  to  eject 
him  from  a  moving  ear.  Hero,  the  permis- 
sion extended  to  a  mere  child  must  be  held 
equivalent  to  an  Invitation,  so  tar  as  the 
degree  of  care  which  defendant  was  bound  to 
exerdse  was  concerned.  As  la  said  In  Pow- 
ers V.  Harlow,  58  Mich.  607-616.  19  N.  W. 
Rep.  267:  "Children,  wherevw  they  go,  must 
be  expected  to  act  upon  childish  Instincts 
and  impulses;  and  others,  who  are  duuge- 
able  with  a  duty  of  care  and  caution  towards 
them,  must  calculate  upon  this,  and  take  pre- 
cautions accordingly."  Bven  upon  tbe  driv- 
er's own  testimony,  he  had  ordered  the  boy 
from  the  car  three  times:  Plr8t,  beft)re  the 
car  started,  when  the  boy  told  him  he  would 
"Jump  off"  after  the  car  passed  the  curve; 
second,  at  the  south  side  of  Lafayette,  while 
the  car  was  moving;  and,  third,  at  tbe  time 
that  the  bay  did  Jump  off.  There  was  tea- 
tbnony  tending  to  show  that  when  he  was 
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ordered  off  the  tiilrd  time  fba  car  vu  at  a 
■tandstill;  but  a  passenger  npm  tlie  car,  and 
a  wiiaesB  who  was  npoi  the  sidewalk,  and 
who  saw  the  boy,  and  heard  tba  dilrer  order 
him  off,  say  that  the  car  was  moTlng.  The 
question  ot  merdy  permitting  the  boy  to  get 
off  was  not  the  negUgence  which  plaintiff's 
proofs  tended  to  disdoee.  The  second  count 
of  the  declaration  alleged  that  the  boy  had 
been  init  off,  or  ordered  off,  irtiile  13u  car 
was  In  motion,  and  tben  was  proof  tending 
to  estaUish  that  allegation.  The  Jury  should 
have  been  directed  to  that  Question.  The 
dmrge  of  I3ie  court  Uiat,  "it  the  bar  Imew 
what  his  father  meant  when  ha  warned  him 
not  to  go  on  the  car,  then  he  was  not  enti- 
tled to  the  same  degree  of  care  as  an  Inno- 
cent diQd,  who  gets  oata  a  car  idthout  any 
warning,"  was  clearly  erroneous.  The  fa- 
ther of  the  b(V  teatlfled  that  he  had  "warned 
the  boy  not  to  be  Jumptaig  on  the  cars;  to 
keep  off  the  cars,  and  awf^  from  them;  and 
that  he  punished  Um  wh«i  he  found  that  be 
did  go  there."  Tbere  was  no  testimony  tend- 
ing to  rthow  Ibat  he  explained  the  danger  and 
ride  to  the  boy.  He  rimply  tlireatened  to 
pnnlah  him  if  he  did  it,  and  be  probably 
meant  what  he  said.  It  was  a  question  for 
the  Jury  whether  the  driver  was  negllg«it 
if  he  ordered  the  boy  to  get  off  while  the 
car  was  in  motlcm,  or  whether  he  should 
hare  first  stopped  the  car,  and  tSxva  ordered 
the  boy  to  get  off. 

While  plaintiff  was  npon  the  stand  the 
oourt  said:  "I  don't  see  what  damages  the 
parents  would  suffer  for  the  death  of  a  dilld 
six  years  of  age.  You  are  entitled  to  th^ 
services  until  they  are  21,  but  It  costs  a 
great  deal  more  to  raise  them  tlian  th^  can 
suffer."  The  questions  of  plalntlfTs  damage, 
and  tlie  TSlne  of  decedent's  services  less  the 
expenses  of  care  and  support,  were  ques- 
tions for  the  Jniy,  and  not  for  the  court 

It  was  suggested  upon  the  hearing  that 
judgment  had  not  been  entered  when  the 
writ  of  error  was  sued  out  The  writ  Issued 
February  24,  1802,  returnable  March  29, 
1802.  The  bill  of  exceptions  was  settled  in 
March.  Judgment  was  entered  April  8, 1892. 
The  time  for  the  return  to  the  wilt  of  error 
was  extended  to  May  5, 1892,  and  the  return 
was  filed  here  April  21,  1882.  Two  full 
terms  had  Interrened  before  the  hearing, 
and  no  motion  to  dismiss  wss  made.  The 
objection  comes  too  late.  The  judgment 
affected  Is  Ibat  appearing  in  the  return.  The 
judgment  Is  reversed,  and  a  new  trial  award- 
ed. The  other  justices  concurred. 


BUTLER  T.  IRON  CLIFFS  CO. 
(Sapreme  Court  of  Michigan.    June  16,  1883.) 
Bpsciric  FBttroRMANCE — Pakol  Evidbkcs  or 

(J01fTH*CT. 

Complaioaot  wrote  defendaot  iron  com- 
pauv,  askiDE  the  price  of  certain  land.  De- 
fendaQt  replied,  atatlng  certain  prices,  whic^ 
wtn  seeded.  Prior  to  this  correipcnidaice. 


defendant  bad  written  tfaat.  If  a  sale  was  ef- 
fected, the  usaal  mineral  rights  woald  be  re- 
served. There  bad  been,  also,  several  oonvep- 
satious  with  defendant's  president,  in  which 
the  same  statement  had  been  made,  and  la 
which  complainant's  attention  tiad  lieen  called 
to  the  form  of  deeds  ased  hy  defendant.  Com- 

Elainant  did  not  denj  these  converutiona,  bat 
tsisted  tliat  notliing  was  said  about  iQclndioc 
stone  in  the  reBerved  rights.  The  deed  tianded 
complainant  however,  contained  such  reserrsp 
tion.  GofflfMainantt  instead  of  having  it  al- 
tered, gave  his  eheck  for  the  amoant,  and  said 
merei7  that  he  wonld  write  defendant  about  it 
Held,  that  the  letters  and  evidence  as  to  the 
conversations  were  properly  admissible  in  an 
action  to  compel  the  making  of  a  deed  withoat 
the  reservations. 

Cross  appeals  from  circuit  court,  Marquette 
ooun^.  In  chancery;  Jolm  W.  8t<me,  Judge. 

BiU  by  William  O.  Butler  against  the  Iron 
Cliffs  Company  for  spedflo  performsnoe.  De- 
cree, from  which  both  parties  appeal.  Be- 
versed. 

The  other  £acts  tally  appear  In  llie  fol- 
lowing statemoit  by  LONG,  J.: 

It  Is  alleged  in  the  btU  of  oomplatnt:  (1> 
That  the  defendant  was  the  ownor  of  certain 
lands  situate  in  Marquette  county,  and,  being 
disposed  to  sell  tlie  same,  addressed  a  wrlt- 
ten  communication  to  oomplalnant,  Septem- 
ber 19,  1891,  containing  a  proposltton  to  »eiU 
the  same,  specifying  the  price  per  acre.  C2> 
That  tile  complainant,  on  October  17th,  fol- 
lowing, accepted  snch  proportion  1^  writing, 
and  on  October  19tli,  he  received  a  tdegiam 
from  the  president  of  defendant  company, 
saying:  "Will  send  deed  to-moRow.'*  (S> 
That  the  aggregate  purchase  price  spedflod 
hi  the  proposition  was  $28,200,  whldi  wa* 
paid  to  defendant  OMnpUinant  tlierefore 
charges  In  the  Mil  that  these  means  a 
contract  of  sale  was  made  and  concloded 
between  the  parties  for  the  land.  The  an- 
swer admits  the  letter  of  September  lOtb, 
the  answer  thereto,  and  telegrams,  but  avov 
that  this  letter  was  but  one  of  a  aeries  of 
letters  paaidng  between  Mr.  Butler  and  Mr. 
Mather,  president  of  the.  defendant  oompany. 
on  the  subject  In  question;  that  the  letten 
themselves  had  been  preceded  by  three  con- 
versations between  the  parties  relating  to  the 
same  subject;  that  the  purpose  of  the 
tember  19th  letter  was  only  to  fix  a  price, 
the  fact  that  any  deed,  if  given,  would  con- 
tain the  reservations  mentioned,  being  fully 
understood  between  the  parties;  tliat  all  the 
letters  and  conversations  must  be  taken  to- 
gether to  ascertain  the  meaning  of  the  tnin»- 
action;  that  complainant  Butler  well  knew 
this  fact,  and  construed  the  letter  of  S^tem- 
ber  19th  acoordln^y.  (2)  Ttiat  it  was  ex- 
pressly understood,  both  in  these  prior 
conversations  and  letters  betwe«i  Mr. 
Butler  and  Mr.  Mather,  that  any  deed. 
glvCT  by  the  defendant,  of  the  land  in 
question  must  contain  reservations  sarluK 
and  reserving  to  defendant  forever  all  met- 
als, ore,  end  minerals,  and  all  slate,  sand- 
stone, limestone,  granite,  marble,  and  otiiet- 
rock  or  stone  valuaUe  for  building  purposes. 
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with  the  right  to  dig;  mliie,  and  qnarry  the 
mme,  etc,  and  to  use  so  mnch  of  the  land 
for  that  purpose  as  was  neoeesair.  and  also 
a  reserration  of  a  right  of  way  for  railroads 
across  the  premises;  and  that  the  letto*  of 
September  IQth,  counted  upon  by  the  bill 
as  a  proposltlfm  of  sale,  was  wrlttoi  by  Mr. 
Mather  with  this  distinct  understanding.  (8) 
TbBt,  in  the  coaversatton  referred  to  In  the 
letters,  Mr.  Mather  carefully  and  folly  ex- 
plained to  Mr.  Butler  the  nature  of  the  re»- 
erratlons  which  would  be  included  In  any 
deed  made  by  the  oompany  as  above  set 
forth,  and  that  these  reeerratlona  were  Uie 
usual  reservations  contained  In  deeds  given 
the  Iron  CUBu  Company  In  the  form  used 
1^  It;  that  Butler  ezpreuly  stated  In  such 
conrersation  tiiat  he  tmderstood  lhat  any 
oonveyanoe  made  hy  die  company  would 
contain  these  reservations,  and  all  of  them, 
and  he  further  stated  that  he  would  pnrcbase 
the  lands  subject  to  such  reservations;  that 
the  letter  of  September  19th  was  Itself  a 
reply  to  a  letter  written  by  Butler,  dated 
September  8d,  regarding  the  same  subject, 
and  containing  a  request  for  an  offer  of  the 
lands  in  question  at  some  price  for  which  the 
defendant  company  would  be  willing  to  sell 
the  lands,  and  In  which  laat-nirattoned 
letter,  also,  the  factor  of  price  was  the  only 
one  discussed;  that  this  letter  of  September 
3d  written  by  Mr.  Butler  was  of  Itsdf  a  re- 
ply to  the  letter  written  by  HaOier,  of  Au- 
gust 3l8t,  in  which  the  reference  was  again 
made  by  Mr.  Mather  to  reservations,  and 
that  no  exertions  were  taken  by  Bntler,  in 
any  <rf  the  correspondence  previous  to  the 
paymoit  of  the  money  and  the  tender  of  the 
deed,  to  the  reservations  pn^osed  by  Mr. 
Mather,  and  m«itioned  In  the  August  31st 
letter;  that,  before  Bufler  delivered  hla  cer- 
tified check  for  the  purchase  price,  he  was 
shown  the  fbrm  of  deed  which  he  would  re- 
ceive, which  form  was  the  usual  form  used 
by  the  Inm  CIUEs  Company;  and  contained 
all  the  reservations  mentioned,  and,  after 
having  examined  this  form  of  deed,  Butler 
thereaixm  handed  to  ttie  messenger  the  check 
tor  the  purchase  pi1c&  (4)  Hie  answer  posi- 
tive denies  the  maMng  of  any  such  contract 
as  that  alleged  in  the  bill  and  the  power  of 
Mather  to  make  the  same,  and  denies  the 
making,  or  the  power  to  make,  any  other 
contract  for  sale  than  one  containing  the 
reservatkma  mentioned.  The  proofs  were 
taken  in  opoi  court,  and  a  decree  entered 
finding  the  contract  between  the  parties  did 
not  reserve  the  rock  and  stone  en-  the  rail- 
road rl^t  of  way,  and  directing  that  the 
defendant  execute  and  deliver  to  oomplaln- 
ant  a  deed  containing  ttte  usual  oovenante 
of  warranty,  oonv^ng  to  compbOnant  the 
lands  mentiitmed.  excepting  and  reserving  to 
the  defendant  forever  all  metals,  ores,  and 
minerals  hi  or  upon  said  land,  togetiier  with 
the  cmttnuons  rl^t  to  oiter  said  lands  and 
explore  for,  mine,  smelt,  and  refine  all  such 


ores  and  minerals,  and  to  remove  and  dlq^oae 
of  the  same.  Complainant  was  awarded 
costs.  From  this  decree  both  parties  appeoL 

Ball  &  Hanscom,  for  complainant  Sher- 
man. Hoyt  &  Dustln  and  Hayden  &  Young; 
(James  H.  Hoyt  and  George  Hayden,  -of 
counsel,)  for  defendant 

LONG,  J.,  (after  stating  the  facts.)  The 
court  below,  while  admitting  the  oral  testi- 
mony on  the  hearing,  refused  to  consider 
It  in  determining  what  the  contract  between 
the  parties  wa&  From  the  testimony  of 
Mr.  Mather,  preddent  of  the  defendant  com- 
pany, it  appears  that  some  time  in  August, 
1891.  complainant  called  upon  him  at  his 
office  In  Cleveland,  and  wanted  to  buy  these 
lands,  and  was  advised  that  the  comimny  did 
not  want  to  sell  them.  BuUer  called  again 
the  next  day,  and  renewed  the  conversation, 
when  he  was  advised  by  Mather  that  he 
was  not  prepared  to  take  the  matter  up,  but 
would  consult  with  his  people  about  It  Tliat 
soon  after,  and  during  the  same  month,  he 
met  the  complainant  at  Marquette,  when 
he  again  asked  If  the  defendant  would  sell 
the  land,  and  wanted  to  know  If  the  com- 
pany would  consider  a  proposition  of  $10  per 
acre,  and  was  advised  that,  on  returning 
home,  Mr.  Mather  would  consult  his  people, 
and  write  him.  During  some  of  these  con- 
versations Mr.  Mather  advised  complninant 
that  all  the  company's  deeds  of  these  lands 
fM)ntabied  mineral  reservations,  and  that  If 
a  deed  was  executed,  "it  would  contain  our 
usual  mineral  reservations,  which  Included 
all  stone."  Mr.  Mather  further  testified  that 
the  form  of  their  deeds  for  many  years  had 
contained  the  reservations  contained  in  the 
deed  to  complainant,  except  right  of  way 
to  railroads,  and  that  he  told  complainant 
that  this  was  the  usual  form  of  their  deeds, 
and  that  In  addition  to  this  form,  the  com- 
pany had  recently  decided  to  also  Insert  a 
reservation  ^vlng  defendant  the  privilege  to 
grant  rights  of  way  to  railroads,  and  that 
complainant  then  sold  he  understood  that; 
that  he  then  advised  complaiuant  he  had 
better  look  at  the  form  of  the  deeds  and  ex- 
amine them.  Mr.  Mather  further  testified 
that  he  never  had  any  authority  from  the 
company  to  make  a  deed  of  the  lands  except 
upon  the  form  contained  In  the  deed  In  ques- 
tlou.  Tbia  deed  contains  this  reservatifm: 
"Saving  and  reserving,  however,  unto  the 
said  party  of  the  first  part,  and  to  Its  snc- 
cessora  and  aarigns,  forever,  all  ores  and 
minerals,  and  all  slate,  sandstone,  limestone, 
granite,  marble,  and  other  stone  or  rock 
Toloable  for  building  or  other  purposes  on  or 
beneath  the  surface  of  said  lands,  or  any 
portion  thereof,  together  wUh  the  right  of 
w^  to  mter  ujkhi  sold  lands,  and  to  «tplore 
thereftor,  and  to  mine,  smelt,  and  refine  sufdi 
ores  and  minerals,  and  to  quarry  and  dress 
such  stone  or  rock,  to  remove  the  same, 
and  for  that  purpose  to  erect  or  construct 
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■or  miii«t«iT>  aH  sDch  bnUdlngSt  iniii^i*«*ry, 
coiKla  or  RiflroadB,  rink  nich  aluifts,  remoTe 
«nch  soU,  occupy  as  modti  of  nld  landfi,  and 
use  and  direct  sudb  streanu  or  ponds  mr 
water  thereon,  as  may  be  necessary  or  ade- 
-4inate  to  the  successfnl  prosecution  of  sach 
business.*'  It  appears  that  a  subseqnent 
•clause  In  reference  to  the  use  of  the  lands 
<or  r^road  purpose  and  tbs  ri^t  of  way 
^rer  the  lands  for  those  purposes  was  cm- 
templated  to  be  Inserted  tat  those  deeds,  bat 
was  not  In  tile  form  ct  deeds  In  use  at  that 
time.  TtdM  latter  resraratlon  Is  not  Impor* 
taut,  howerer.  In  this  oonteoversy,  as  U  to 
4tsreed  that  tliat  clause  Is  not  nov-hulated 
upon.  Comidalnant  dcoded  that  In  these  eom- 
Tersations  witti  Bfr.  Mather  anything  was 
-said  about  some  of  these  reswratlons  In  the 
•deed.  He  states  that  "nothing  was  said  about 
the  stone  that  I  remember  ot.  1  dont  tbink 
the  word  'stone'  ever  itassed  between  us. 
Mr.  Mather's  statemoit  of  the  whde  pro- 
■ceedlng  was  correct,  except  as  to  that  one 
■thlug  in  regard  to  stone  and  railroads."  He 
was  asked  what  his  understanding  was  In 
referrace  to  the  wrtttm  preposition  of  Mr. 
Mather,  and,  If  he  accepted  It.  what  resei^ 
Tatlons  there  were  of  the  stone,  and  an- 
swered: "My  understanding  of  It  wos-^ 
fact,  I  had  really  two  Interpretations  in  my 
mind— I  thou^t  perhaps  Mr.  Mather  had 
bedded  to  sell  me  the  land  without  any 
reservation,  or  I  thought  he  proposed  to  sell 
the  lund  with  mineral  reservation,  as  we  had 
talked  before.  I  thought  It  nxlglit  be  one 
way  or  the  other.  I  was  willing  to  accept 
it  upon  the  basis  of  tbe  proposition."  It  ap- 
pears that  complainant  wrote  Mr.  Mather 
-on  September  3.  1891,  aiding  prices  of  cer- 
tain lands  which  he  described.  This  was  an- 
swered by  Mr.  Mather  on  the  lUth,  giving 
falm  prices  on  certain  sections,  as  follows: 
"In  reference  to  our  lands  In  Marquette 
«oun^,  our  people  are  not  wUUng  to  give  an 
eption  on  them  to  yon.  but  they  will  place 
the  following  prices  at  which  they  are  will- 
ing to  sell  them  for  cash.  We  will  not 
■change  those  prices  during  the  next  thirty 
days,  and  during  that  time  we  will  give  yon 
the  first  chance  at  them.  We  wUl  sell  our 
lands  in  sec.  32  at  $10  an  acre;  in  sec  S3 
At  $100  an  acre,— town  48,  range  25.  In 
sec.  10  at  $40  an  acre;  In  sec.  15  at  $50  an 
acre,— town  48,  range  2S.  Iron  Cliffs  Com- 
pany. By  Wm.G.  Mather,  President"  This 
was  answered  on  October  5th  by  complain- 
ant, and  In  which  he  expressed  surprise  at 
the  prices,  but  asked  that  be  might  have 
time  to  secure  other  lauds  to  combine  with 
them  to  bring  the  average  price  lower.  On 
the  13th  he  again  wrote  Mather,  accept- 
ing the  proposition  of  September  19th,  stat- 
Ing:  "I  will  take  all  the  lands  described  In 
that  letter,  and  at  the  prices  named  therein. 
Please  make  warranty  deed  or  deeds  convey- 
ing said  lands  to  Wm.  O.  Butler,  Marquette, 
Mich.,  and  forward  same  to  J.  M.  Wilkinson 
Bank,  at  tills  dly,  together  irifli  draft  on  ne 


for  amount  ot  pnrdkase  price."  etc.  He  also 
wired  acceptance  ot  the  pn^MMltton,  to  which 
Mr.  Mather  wired  back:  "Telecrain  re- 
celved;  will  send  deed  to>morrow.*'  Prior 
to  any  of  these  written  communications,  and 
after  the  talk  between  the  parties  in  refer- 
ence to  these  lands,  In  compliance  with  Mr. 
Butler's  request,  Mr.  Mather  wmte  him 
under  date  of  August  81,  1881,  that  later, 
talking  with  his  people,  he  found  them  quite 
Indifferent  to  sdllng,  especially  at  the  price 
talked.  In  this  letter  Mr.  Mather  stated: 
"You  ondenMand,  of  oonxae,  that  tn  all  our 
sales  we  always  reserve  the  usual  mineral 
rights."  It  appean  after  the  tdegram  and 
letter  of  acc^tance  fn»n  Mr.  Butler  of  the 
terms  offered,  and  on  October  2uth.  Mr. 
Mather  formirded  the  deed  of  conveyance 
to  the  bank  at  Marquette,  at  the  some  time 
writing  Mr.  Butler  that  he  had  done  so.  In 
this  letter  he  advised  Mr.  Butler  about  the 
nwrvadcns  omtalned  In  the  deed,  as  fol- 
lows: "13ie  reeervatloal  contained  In  the 
deed  arc  as  I  told  you  they  would  be,— the 
reservation  of  all  stme  and  minerals,  and 
the  right  to  explore  and  mine;  also  the 
reservation  of  the  right  to  grant  rights  of 
way  to  railroads."  A  copy  of  the  deed  was 
sent  Mr.  Gibbs,  agent  of  tbe  defendant  com- 
pany, to  show  Mr.  Butler.  He  met  Mr.  But- 
ler, showed  bim  the  form  of  the  deed,  and 
Butler  said  that  It  was  a  Uttle  different  from 
what  he  had  talked  with  Mr.  Mather,  but  he 
would  write  Mr.  Mather  about  it  He  then 
made  out  his  check  for  the  amount  of  tbe 
purchase,  $28,200,  and  gave  it  to  Mr.  GIbbs 
for  the  company,  and  taking  tbe  deed.  It  ap- 
pears that  Mr.  Butler  then  wrote  Mr.  Mather, 
claiming  that  the  reservations  in  the  deed 
as  to  tbe  stone  should  be  stridden  out,  and  a 
new  deed  given,  not  Including  the  reserva- 
tion of  the  stone  and  right  of  way  for  mil- 
roads.  The  defendant  company  agreed  upon 
striking  out  the  reservation  In  reference  to 
the  right  of  way  for  railroad  irarposes,  but 
refused  to  strike  out  the  ones  In  reference  to 
the  stone,  claiming  and  Inaisting  Ibat  these 
reservations  had  been  agreed  upon. 

We  think  the  court  below  was  In  error  in 
refusing  to  consider  the  oral  testimony  In 
the  case.  The  contract.  If  any  was  made  In 
roference  to  the  sale  of  the  lands,  was  made 
up  of  these  conversations,  and  the  letters 
and  telegrams  passing  between  the  parries. 
It  Is  evident  that  Mr.  Mather,  In  these  sev- 
eral conversations,  meant  to  convey  the  Idea 
to  complainant  that  the  company,  If  they 
made  a  sale,  would  reserve  all  minerals 
that  had  been  usual  to  reserve  in  their  deeds. 
He  called  especial  attention  to  the  form  of 
deeds  whldi  the  company  used,  and  advised 
complainant  It  would  be  well  for  him  to  loot 
Into  these  forms  and  examine  them.  Mr. 
Butler  does  not  deny  that  this  conversation 
was  bad.  but  says  nothing  was  said  about 
the  reservations  of  stone.  When  examining 
the  copy  of  deed  handed  him  by  Mr.  Olbbs. 
he  saw  that  there  was  a  reservatloa  la  ref- 
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erence  to  stone,  and  yet  gave  his  die<^  cer- 
tified by  the  bank,  for  the  whole  amount  of 
the  pnrehaae.  From  these  conrersatloQa,  and 
the  letters  and  telegrams  passing  between 
the  parties,  and  the  conduct  of  Mr.  Butler 
In  receiving  the  deed,  and  paying  for  the 
lands,  before  the  alterations  were  made 
whl(di  he  claims,  It  appears  to  us  that  the 
only  construction  which  can  be  given  to  the 
contract  is  that  the  stone  was  a  part  of  the 
intended  reservation,  and  so  understood  by 
the  parties  to  the  transaction,  and  that  the 
form  of  the  deed  given  met  uU  the  require- 
ments of  the  contract,  except  was  Is  conced- 
eil  In  reference  to  the  railroad  right  of  way. 
The  letter  of  Angtist  31st  apprised  the  com- 
plainant tliat  there  would  be  a  reservation 
of  the  usual  mineral  rights.  This  had  been 
explained  by  Mr.  Mather  in  tbe  conversa- 
tions at  Cleveland  and  Marquette,  and  he 
had  called  the  attention  of  complainant  to 
the  form  of  deeds  used.  These  deeds  had  al- 
ways contained  these  reservations,  and 
ftlather  advised  complainant  to  examine 
their  form.  It  has  been  repeatedly  held  in 
this  court  that,  where  the  contract  is  made 
by  correspondence,  the  intent  of  the  parties 
must  be  gathered  from  the  whole  of  the  cor- 
respondence. Francis  v.  Barry,  GO  Mich.  313, 
37  N.  W.  Rep.  353.  The  letters  alone  In  this 
case  did  not  contain  the  whole  imderstand- 
Ing  of  the  parties,  which  must  be  interpreted 
with  the  aid  of  the  oral  testimony.  The  let- 
ter of  August  3l8t  is  a  part  of  the  correspond- 
ence, and  the  expression  of  the  "usual  miner- 
al rights,"  which  were  to  be  reserved,  could 
only  be  explained  by  what  had  gone  before 
in  the  oral  conversations  In  reference  to  the 
form  of  deeds  used.  These  rules  have  long 
been  settlisi  In  this  state.  Loud  v.  Campbell, 
•2ii  Mich.  239;  Richards  v.  Fuller.  37  Mich. 
161;  Phelps  V.  Whitaker,  37  Mich.  73;  Bailey 
V.  ComeU,  66  Mich.  107,  33  N.  W.  Rep.  50. 
This  rule  is  stated  by  Jones  on  the  Construc- 
tion of  Commercial  and  Trade  Contracts  (sec- 
tion 134)  as  follows:  "The  test  of  the  com- 
pleteness of  the  writing  proposed  as  a  con- 
tract Is  the  writing  Itself.  If  this  bears  evi- 
dence of  careful  preparation, — of  a  deliber- 
ate regard  for  the  many  questions  which 
w*ould  naturally  ailse  out  of  the  subject-mat* 
ter  of  the  contract,— and  If  it  is  reasonable 
to  conclude  from  it  that  the  parties  have 
therein  expressed  their  final  intentions  In  re- 
gard to  the  matters  within  the  scope  of  the 
writing,  then  it  will  be  deemed  a  complete 
and  unalterable  exposition  of  such  Intentions. 
If.  on  tlie  other  hand,  the  writing  shows  its 
Informality  on  Its  face,  there  will  be  no  pre- 
sumption that  It  contains  all  the  terms  of  the 
contract.  In  every  case,  therefore,  the  writ- 
ing must  be  critically  examined  In  the  light 
of  its  surrounding  circumstances,  with  a 
view  of  determining  whether  it  is  a  memo- 
rial of  the  transaction."  In  this  view  of 
the  case  we  need  not  discuss  the  question 
of  the  power  of  Mr.  Mather  to  make  a  deed 
other  than  in  the  usual  form  used  by  the 
v.55N.w.no.8— 43 


company  of  which  he  was  president  It  Is 
admitted  that  he  had  power  to  make  the 
usual  form  of  deed,  and  It  was  so  made.  We 
are  satisfied  that,  taking  the  whole  transac- 
tion as  shown  by  the  oral  testlmouy  and  the 
letters.  It  was  clearly  understood  what  the 
reservations  were  to  be,  and  that  they  are 
properly  set  out  in  the  deed  tendered  by  the 
defendant  company.  The  bill  is  filed  for  spe 
cific  performance  of  contract,  and.  It  api>ear- 
Ing  that  the  deed  tendered  meets  what  the 
parties  had  agreed  upon,  the  bill  should  bft 
dismissed  with  costs.  The  decree  of  thn 
court  below  must  be  reversed,  and  a  decree 
entered  here  In  accordance  wlUt  these  views. 
The  other  JusUcea  concurred. 


CARLISLE  V.  CARLISLE. 
(Supreme  Court  of  Michigaa.    June  16,  1^9  I 

DSI^HBB    OF    DlVOBCB  —  PrOCEEDINOS  TO  VaCATB 
4PTBK  MaKRIAOB  09  COMPLAINANT —  NOTICB  TO 

8BCO.VD  Wife. 

Where,  after  obt^nlng  a  decree  of  ttl 
Torce  by  default,  complaiuant  remarries,  and 
defendant  has  knowleage  of  that  fact,  to  eii- 
title  the  latter  to  institute  proceedings  to  va* 
cate  the  decree  because  of  a  miHUomer  of  de- 
fendant it  is  proper  to  require  notice  of  such 
proceedings  to  be  given  the  second  wife. 

Appeal  from  dnsnlt  cotirt,  Wayne  county. 
In  chancery;  George  S.  Hosmer,  Judge. 

BUI  for  dtroTce  by  William  N.  CarlUto 
against  Blla  OarUale.  Complainant  had  de- 
cree, whJfdi  was  sabseqnently  set  aside. 
Anna  E.  Carlisle,  the  second  wife,  intervened, 
and  on  her  petition  the  order  vacating  the 
decree  was  set  aedde,  and  from  this  order  d#> 
fend  ant  appeals.  Affirmed. 

Ervin  Palmer,  for  appellant.  Sylvester 
Lamed,  for  complainant  E.  H.  Sellers  and 
Alfred  Lucking,  for  executor  of  estate  of 
Anna  E.' Carlisle. 

McGRATH,  J.  A  divorce  was  granted  In 
the  Wayne  circuit  court  In  chancei*y  between 
the  partly,  February  26,  1887.  In  May,  1891, 
defendant  filed  her  petition  to  set  aside  the 
decree,  alleging  as  the  sole  ground  that  the 
proceedings  were  commenced,  and  the  order 
for  appearance  published,  and  the  decree  en- 
tered, against  EUen  Carlisle,  whereas  defend- 
ant's name  is  Ella  Carlisle.  No  opposition 
was  made  to  the  application,  and.  In  June 
following,  an  order  was  entered  vacating  the 
decree.  In  August  following,  by  stipulation 
the  proceedings  were  discontinued.  In  Janu- 
ary, 1892,  Anna  E.  Carlisle  appeared  before 
the  court,  and  set  forth  that  in  March,  1887, 
she  had  married  the  complainant  and  had 
lived  with  him  as  his  wife  until  November, 
1890;  that  at  that  time  they  separated;  that 
In  December,  1890,  William  N.  Carlisle  had 
filed  a  bill  for  divorce  in  the  Wayne  circuit 
court  In  chancery  against  her,  and  that  the 
proceeding  for  divorce  was  still  pending. 
The  court  th^  made  an  order  requiring  com- 
plainant and  defendant  te  appear  on  a  day 
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named,  and  ahow  cause  why  the  order  racat- 
loK  the  decree  should  not  be  set  aside,  and 
the  stlpulatlcHi  stricken  from  the  files.  After 
a  full  bearing  the  court  made  an  order  re- 
storing the  decree,  and  atrildng  the  sUpnla- 
tlon  from  the  flies,  but  ordered,  also,  that 
said  defendant  hare  leave.  If  abe  bo  elect 
to  bring  her  petition  for  leave  to  answer  to  a 
bearing  upon  hrst  i^vlng  20  days'  notice  to 
Anna  K.  Carlisle  to  come  In  and  answer  sold 
petition,  and  show  cause  why  the  prayer 
thereof  should  not  be  granted.  From  this 
order  defendant  apix^ls. 

It  appears  from  the  record  that  for  four 
yeuin  defendant  had  known  of  the  granting 
of  the  divorce,  and  of  oomphiinant's  Inter- 
marriage with  Anna  B.  Carlisle.  Complain- 
ant and  defendant  had  separated  In  1S8G. 
She  had  gone  west,  taking  with  her  a  son, 
the  Issue  of  the  marriage.  In  Ausust,  1888, 
she  was  In  Detroit,  and  an  order  to  show 
cause  why  she  should  not  deliver  the  boy 
over  to  the  custody  of  oomplainant,  in  ac- 
cordance with  the  decree,  was  served  upon 
her,  and  she  made  an  agreement  with  com- 
plainant with  reference  to  the  boy.  Hie 
order  served  upon  her  ran  against  her  as 
Ellai  Carlisle.  It  Is  also  apparent  from  the 
reoMd  that  the  proceedlnpra  to  vacate  the 
decree  was  instituted  at  the  Instigation  of 
complainant.  In  the  divorce  proceeding  In- 
atltttted  by  William  N.  CarUsle  against  Anna 
£.  Carlisle,  an  adjustuient  of  the  question 
of  alimony  had  tieen  made.  William  N.  hod 
conveyed  to  Anna  E.  the  homestead  and  cer- 
tain personal  property.  Defendant  resided 
in  Wisconsin.  Her  petition  to  set  aside  the 
decree  and  ber  answer  to  the  order  to  show 
cause  are  sworn  to  in  tliat  state.  She  did 
not  appear  In  i)crsott  at  dther  hearing,  nor 
does  it  appear  that,  since  the  vacation  of 
the  decree,  complainant  and  defendhnt  have 
lived  together.  The  solicitor  who  appeared 
for  complainant  when  the  decree  was  va- 
cated appeared  for  defendant  In  the  subse- 
quent proceeding,  and  appears  here  for  nppel- 
lant.  Although  Cor  four  years  defendant  had 
known  of  the  remarriage  of  comptalnant. 
she  omitted  all  reference  to  it  In  her  jwtltion, 
and  to  that  petition  no  answer  was  filed. 
Within  two  months  after  the  decree  was  set 
aside,  although  grave  charges  were  made 
against  her  In  the  testimony  upon  wlilch  the 
divorce  was  granted,  a  stipulation  was  (lied, 
dlsccmtlnulng  the  divorce  case.  There  Is  no 
longer  any  doubt  of  the  powa:  of  a  court  of 
equity  to  set  aside  its  own  decree  of  divorce 
for  fraud  In  its  procurement,  or  for  want  of 
Jurisdiction,  on  the  application  of  the  party 
ugalnsC  whom  the  decree  was  obtained;  and 
this,  although  the  other  party  may  have  re- 
married, and  children  may  have  been  be- 
gotten. Edson  T.  Edson,  108  Mass.  590;  True 
v.  True,  6  Minn.  45S,  (GIL  315;)  Whltcomb 
V.  Whitcomb,  40  Iowa,  437;  Adams  v.  Adams, 
51  N.  H.  388;  Everett  v.  Everett,  CO  Wis. 
20t».  18  N.  W.  Ilep.  C;J7;  Caswell  v.  Caswell, 
24  nt.  App.  MS;  AUen  v.  MacleUan,  12  Pa. 


St  328;  Stephnis  v.  Stephens.  82  Tex.  3:17. 
But  the  di-cree  cannot  be  av<rtded  by  the 
party  guilty  of  the  fraud.  (Simons  v.  Slnuma, 
47  Mich.  2.->3,  10  N.  W.  Bep.  300;)  nor  at  the 
Instance  of  third  parties,  (Bangh  v.  Bnui^. 
37  Mich.  69;)  nor  can  a  party  who  obtains 
the  divorce,  and  accept  its  benellts,  after- 
wards question  the  Jurisdiction  of  the  court 
granting  it,  (Ellis  v.  White,  61  Iowa.  644, 
17  N.  W.  Rep.  28;  KUe  v.  YeUowhead.80  lU. 
208;  Morriss  v.  Garhmd.  78  Va.  21S;  Embry 
V.  Palmer,  107  U.  S.  8,  2  Sup.  Gt  Rep.  25.> 
This  la  not  however,  an  application  by  a 
third  party  to  set  aside  a  decree  of  divorce. 
The  order  appealed  from  was  an  order  set- 
ting aside  an  order  obtained  upon  a  petition 
filed  evidently  by  colludon  with  complainant 
and  which  concealed  from  the  court  u  fact 
of  which  the  court  should  have  been  advised; 
an  order  which  made  Anna  E.  Carlisle  an 
adulteress,  and  affected,  and  was  prolMbly  cal- 
culated to  cut  off,  rif^ts  of  property.  Ordi- 
narily the  ri^ts  of  the  second  wife  are  fully 
protected  by  the  huslNind,  who  appears  and 
makes  known  the  remarriage.  Here  the  tans- 
band  made  no  defense.  To  hold  that  in  such 
a  case  the  second  wife,  who  had  in  good 
faith  relied  upon  tlie  decree  sought  to  be 
set  aside,  was  not  entitled  to  notice,  and  had 
no  right  to  Intervene,  would  be  rank  In- 
justice. In  Bomsta  r.  Johnson,  38  Minn.  230^ 
3(1  N.  W.  Hep.  341,  plaintiff  brought  an  action 
to  annul  a  decreeof  divorce  rendered  In  1879. 
between  herself  and  husband,  who  died  in 
1885.  and  It  was  held  that  Pauline  Ganner.  who 
married  the  deceased  immediately*  after  the 
decree  of  divorce,  was  a  proper  party  defend- 
ant. The  case  of  ZoellnerT.Zodlner,40Mich. 
511,  9  N.  W.  Rep.  831,  was  a  proceeding  of 
like  character,  where  the  petition  was  filed 
after  the  death  of  the  husband,  and  eii^t 
yearsafter  the  decree  was  made.  Mr.  Justic» 
Graves,  speakln;;  for  the  court  in  that  inisc, 
says:  "Nothing  is  now  involved  except  prop- 
erty. The  sole  motive  of  the  petitioner  in 
assaiitng  the  judicial  proceeding  which  pur- 
ported to  sever  her  connection  with  the  de- 
ceased complainant  is  to  get,  through  a  Idnd 
of  post  mortem  adjudication,  a  share  of  the 
property  he  left.  The  defects  In  the  pro- 
ceedings which  are  now  set  up  were  open 
to  detection  by  the  least  attention  to  facts 
which  must  have  been  obvious  to  her,  and 
the  noUoe  from  her  husband,  and  the  sur 
rounding  drcnmstancea  with  which  she  was 
hitimate,  were  urgent  colls  upon  her  to  look 
into  the  proceedings.  In  short  it  her  pres- 
ent explanations  are  correct  the  facts  of 
which  she  had  full  knowledge  implied  con- 
clusively that  the  decree  was  a  fraud,  and 
there  la  no  reason  to  suppose  that  she  was 
not  then  as  eligibly  dtuated  to  take  action 
as  she  is  now.  The  proceeding  is  consequent- 
ly subject  to  the  proposition  that  the  pnbUo 
I)eace  and  good  order  are  concerned  In  wlth- 
holding  the  assistance  of  equity  from  those 
who  grossly  neglect  to  take  care  of  their  own 
rights."  1^  is  not  an  attranpt  to  oomp«( 
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m  htuiband  and  wife  to  lire  toeeOieg.  but  It 
to  the  light  nf  a  party  who,  reiving  upon  the 
Mccree  of  a  court  of  eqtilty,  has  in  good  faith 
^entered  the  marriage  relatloii,  and  has  «>■ 
quired  rights  of  property,  to  De  henrq  in  a 
jmno^iny  <n«ritnted  in  the  name  of  the  par 
ly  who  had  for  four  years  known  of  the  dl- 
Toroe  and  of  the  remarriage,  and  made  no 
""gtgn,  who  does  not  exenee  the  delay,  and 

jfleion  of  coUuslon  with  the  party  procuring 
^e  divorce,  wh(i  aamiil  heAFtt  m  qm»- 
tlon  the  proceeding,  'nte  right  of  a  court  of 
equity  to  purge  its  own  records  of  an  order 
obtained  by  a  fraud  upon  it  is  Involved  here. 
This  order  was  entered  upon  an  ex  parte 
affidavit  to  a  petition,  the  only  ground  being 
the  use  of  the  name  "BUoi,"  instead  of 
"EUat"  hi  proeeedbigs  instituted  by  the  hus- 
band, who  had  lived  with  her  for  16  years, 
and  most  be  mppoaed  to  have  known  by 
what  Qirlatian  name  she  was  known.  A 
hearing  should  have  been  had  upon  that 
question  before  a  snhseqiient  marriage  riiould 
have  been  Invalidated. 

It  Is  urged  here,  however,  that  the  <H<der 
for  appearance  fixed  the  time  at  five  months, 
whereas  proof  of  publication  was  filed,  and 
the  order  pro  confesso  entered,  after  four 
months,  and  twenty-four  days  before  the 
expiration  of  the  time  named.  lUs  point 
was  not  made  In  the  court  b(4ow.  Here, 
again,  are  we  confronted  with  peculiar  dr- 
cnmstnncea.  Although  this  Is  the  second 
petition  filed  by  defendant,  tn  neither  was 
the  question  raised.  The  statute  provides 
that  in  such  case  the  order  shall  require  the 
defoidant  to  appear  and  answer  'in  not  leas 
than  four  months."  The  order  was  pnbllHhed 
for  the  required  time,  and  proof  of  publica- 
tion duly  made.  The  order  pro  confesso  waa 
npon  a  three-months  printed  blank.  Tbe 
printed  word  "three"  was  twl(»  atricken  out, 
and  the  word  "four"  written  In  In  eaoh  In- 
atance.  The  order  as  published,  a  printed 
copy  of  whidi  appears  attached  to  ttie  alB- 
davlt  of  publication,  fixes  the  time  at  five 
months,  but,  by  reference  to  the  original 
order  for  appearance  signed  by  the  circuit 
Judge.  It  appears  that  the  order  waa  original- 
ly written  "foor  mMtths,"  but  at  aome  time 
ttw  word  'four"  has  been  oonverted  Into  the 
WOTd  "five,"  evM^tly  with  a  different  pen 
and  Ink,  if  not  by  a  differoit  hand.  Whether 
this  was  done  befwre  the  publication,  or  after 
the  discovery  of  an  «!Tor  in  the  pabllcatton; 
does  not  appear,  ne  sltoatlon  rnggesta  tiie 
most  careful  lamination  before  an  order 
Is  made  vacating  the  decree.  In  any  case 
where  a  petltkHi  la  filed  after  anch  a  lapse 
<rt  ttausv  It  should  afflrmatlTely  animir  wnac 
4duu«e,  if  any,  has  taken  place  In  the  status 
of  the  parties,  and.  when  a  decree  has  been 
ftdlowed  by  the  marriage  of  one  of  the  par- 
tlea,  the  court  should  see  to  It  that  taitereats 
of  the  Innocent  third  part/  are  fnl^  pro- 
tected, and,  when  no  opposition  la  made  by 
the  party  to  the  record,  the  court  riiould  glre 


to  such  third  party  an  opportunity  to  be 
heard.  The  onler  of  the  court  below  was 
ri^t,  and  Is  therefore  affirmed. 

MONTGOMERY.  X,  concurred  to  the  re- 
sult ^nie  other  Justloea  concurred  with  Ma- 
ORATH,  J. 


PBOPLB  V.  ICILLBB. 
(Sopreme  Court  of  Michigan.   Jane  16,  1803.) 
Rips— BviuBMCB— Assault  with  Imtbxt. 

1.  Where  a  penwn  is  charged  with  the 
crime  of  rape,  BDd  the  evidence  shows  a  com- 
plete Bexual  IntercciurBe.  a  convictiun  of  as- 
sault with  ioteot  to  commit  rape  is  not  incoo- 
sistrat  with  the  diarge.  as  such  asmalt  Is  a 
aecessary  tocidMit  to  the  oomuisdon  of  the 
crime. 

2.  The  word  "child,"  as  oned  Id  3  How. 
Ann.  at.  i  DOIH,  which  provides  that  if  any  per 
SOD  sball  unlawfully  and  carnally  koow  and 
sbniie  any  female  eblld  ander  the  age  of  14 
years  he  shall  be  puoisbed,  lududes  every  fe- 
male cliild  UDd«>  the  age  of  14  Team,  whether 
or  not  Hhe  has  reached  a  state  ot  puberty. 

Error  to  circuit  court,  Oare  county;  Henry 
Hurt,  Judge. 

Warren  MlUer  was  convicted  of  assault 
with  Intent  to  commit  rape,  and  brings  error. 
Affirmed. 

Geo.  J.  Cummins,  (W.  W.  Green,  of  coun- 
sel,) for  appellant  A.  A.  ElUa,  Atty.  Gen., 
and  W.  A.  Burritt,  Proa.  Atty.,  for  the  Peo- 
ple. 

HOOKER.  0.  J.  The  defendant  was  con- 
victed of  assault  with  Intent  to  commit  rape 
npon  a  glri  of  less  than  14  years  of  age. 
The  proof  condsted  of  testimony  from  the 
girt,  who  tmequlTocally  testified  to  the  com- 
pleted act  of  sexual  Intercourse,  testimony 
from  a  physician,  showing  an  exnmlnatloa 
and  rupture  of  the  membrane,  testimony  of 
one  or  two  witnesses  to  admissions  on  the 
part  of  defendant  to  the  effect  that  he  had 
intercourse  with  the  glri  on  the  occuidon 
cliarged.  and  testimony  that  she  was  at  the 
time  below  the  age  of  14  years,  and  that 
she  had  been  subject  to  menstrual  periods 
for  a  year.  The  defendant  was  sworn,  and 
denied  seeing  the  glri  upon  the  occasion 
diarged.  The  errors  relied  on  are  as  fol- 
lows: (1)  That  the  court  charged  the  Jury 
that  the  defendant  might  be  convicted  of 
rape,  of  asaault  -with  Intent  to  commit  rape, 
or  of  simple  assault;  (2)  that  defendant 
having  denied  the  transaction,  the  Jury  should 
have  been  charged  that  there  must  be  somp 
testimony  corroborating  that  of  the  Rlri.  or 
the  verdict  must  be  not  gnlltr;  (3)  that  the 
Jury  riHinld  have  been  <4uin!ed  that  If  the 
girl  had  reached  the  age  of  puberty,  altbongh 
under  14  years  of  age.  die  was  no  longer  a 
"child."  within  the  meaning  of  the  statute: 
(4)  that  the  jury  ahould  have  been  dlnN^ed 
to  return  a  verdict  for  the  defendant  be- 
cause  the  giri  had  reached  the  age  of  pu- 
berty, tt  Is  true  that  upon  this  record  the 
proof  upmi  one  aide  shows  the  completed 
act  of  anual  Intoroonrae  with  a  glri  under 
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the  age  of  14  years,  while  upon  the  o&er  a 
denial  of  any  offense  ia  made.  Under  snch 
t>roof  It  cannot  be  denied  tliat  a  rerdlct  of 
osaaolt  with  intent  to  rape  Is  lIIoglcaL  But 
an  aasault  with  Intent  to  commit  rape  is 
oecesaarlly  included  in  every  rape.  The  de- 
fendant's counsel  are  alleging,  not  an  in> 
Jurious  error,  but  one  which,  if  It  could 
be  called  an  error,  has  resulted  In  defend- 
ant's advantage.  In  the  case  of  Hall  t. 
People.  (Mich.)  11  N.  W.  Rep.  414,  this  ques- 
tion was  passed  upon,  and  the  omission  to 
charge  the  Jury  that  the  d^endant  might  be 
found  guilty  of  the  lesser  offense  was  hdd 
to  be  error,  in  just  snch'a  case  as  this.  See, 
also.  State  v.  Shepard,  7  Oonn.  56;  'Jom.  v. 
Cooper,  15  Mass.  187.  The  case  of  People  t. 
Partridge,  86  Mich.  248,  49  N.  W.  Rep.  149, 
dted  by  counsel,  differs  from  this  case  In 
this:  That  the  offense  of  assault  "without  In- 
tending to  commit  the  crime  of  rape"  could 
not  be  said  to  be  indnded  in  the  offense  of 
rape,  but,  on  the  contrary,  was  at  ▼ariance 
with  snch  offenses.  The  charge  of  the  court 
Is  not  given,  and  we  have  no  means  of  d»- 
terminlng  what,  tf  anything,  was  aoid  to 
the  Jury  upon  the  sabject  of  corroboration, 
and,  wUIe  the  request  of  defendant's  nmnscl 
was  refused,  we  cannot  assume  that  ttie 
subject  was  not  properly  treated  in  the 
charge.  We  do  not  intend  to  imply  that  the 
court  should  iiave  given  the  request  In  sub- 
stance, for  we  are  not  prepared  to  say  that 
convictions  in  rape  eases  cannot  be  based 
npon  the  uncorroborated  testimony  of  the 
woman  assaulted.  TVe  see  no  reason  for 
holding  that  the  rule  of  the  common  law  is 
changed  by  permitting  the  defendant  to  tes- 
tify, and  believe  that  the  qnesrton  of  credi- 
bility can  be  safely  left  to  the  Jury.  As  a 
matter  of  fact  there  were  corroborating  dr- 
cumstnnces  In  the  case. 

The  remaining  question  Is  wittiout  merit 
The  statute  (3  How.  St.  |  9004)  provides 
that,  *if  any  person  shall  unlawfully  and 
carnally  know  and  abuse  any  female  <dilld 
under  the  age  of  fourteen  years,  he  shall  be 
punished,"  etc.  It  is  contended  that  the  vic- 
tim must  not  only  be  under  the  age  of  14 
years,  but  must  be  a  child,  L  e.  must  not 
"have  reached  Che  age  of  puberty.  We  can- 
not assent  to  such  a  doctrine.  The  legis- 
lators who  voted  for  this  law  must  hav« 
Ttnown  that  pnberty  In  females  Is  common 
before  the  age  of  14.  There  Is  nothing  to 
Indicate  that  the  age  of  puberty  was  Intend- 
ed to  have  any  bearing  upon  the  subject 
We  find  no  error  In  the  record,  and  the  Judg- 
ment will  be  affirmed.  The  oOw  JnaOoes 
concurred. 

BUTCHER  T.  BUCK. 
(Supreme  Court  of  Mlchlgao.  Jnae  SS,  UOA.) 

Faktsembhip — KvjrtENcir. 

Defendant  entered  Into  a  rontrnet  with 
L.  by  which  U  was  to  go  oa  defendant's 


land,  cat  logi  and  bolts,  market  the  same,  re- 
ceive the  proceeds,  par  the  expenses  of  the  un- 
deruking.  aod  say  defendant  $1  »er  1,000 
Btumpage,  and  25  centi  per  cord  for  ixrfta.  L. 
was  to  nave  $20  a  month  for  hii  services,  and 
hi«  wife  was  to  have  $3  a  week  for  boarding 
the  men.  The  balance  of  the  proceeds  of  sales 
were  to  be  divided  equally  betweea  defendant 
and  L.  as  profits.  Bad,  that  defendant  and  L. 
were  partners  in  such  undertaking,  and  that 
defendiuit  was  liable  for  debts  incurred  by  L. 
in  its  performance.  Montgomery  oad  Hooker, 
Jj.,  disaenting. 

Error  to  circuit  court.  Sent  county;  Wil- 
liam B.  Qrove,  Judge. 

Assumpsit  by  George  W.  Dutcher  against 
Eli  8.  Buck.  Thwe  was  a  Judgment  for  de- 
fendant^ and  plaintiff  brings  error.  Re- 
versed. 

Earle  A  Hyde,  for  sppeUant  Viraey  Hayt» 
for  appellee. 

M0ORA.TH,  J.  This  Is  asBumpslt  original- 
ly brought  In  Justice's  court,  tor  work  and 
labor.  Tfae  court  below  made  the  following 
findings:  "In  tiie  spring  at  18S9  ttie  defend- 
ant was  the  owner  of  840  acres  of  land  In 
Caiarlevolx  ooonty.  In  ttds  stata  About  Uie 
6tta  of  March,  1889,  he  made  the  following 
agreement  with  ooe  Arttior  Ledear:  The 
said  lioclear  was  to  go  oa  the  defendant's 
land,  and  cut  1<^  and  boKs,  and  market  and 
sell  and  receive  payment  for  tbe  same.  He 
was  to  pay  the  expenses  of  the  Job,  ptiy  -tlie 
defendant  $1.00  a  thousand  stumpnge  for 
logs,  and  25  cts.  a  cord  for  Ixdts.  He  was 
to  fumliAi  the  use  of  a  team,  and  defoidant 
was  to  furnish  the  use  of  a  team.  Leclear 
was  to  faave  $20  a  month  for  his  services, 
and  his  wife  was  to  have  $3  a  we^  for  her 
services  in  boarding  the  men,  and  what  was 
left  was  to  be  divided  equally  between  de- 
fendant and  I^eclear  as  profits.  The  stump- 
age  was  to  be  paid  first,  and  then  the  ex- 
penses of  the  Job,  Including  the  pay  of  Hie 
men,  were  to  be  paid  by  Leclear;  after  tliat 
he  and  his  wife  to  receive  above  amounts, 
and  balance,  if  any.  divided  as  above.  It 
was  agreed  at  any  time  when  Leclear  could 
not,  from  the  proceeds  of  the  logs  and 
bolts,  pay  ej^enses.  he  should  cease  fartb^ 
work  under  tiie  contract,  in  the  month  of 
December,  1889,  the  defendant,  wbo  Uvea 
In  the  tovrashlp  of  Paris,  Kent  connty.  Mich- 
igan, wait  to  Charlevt^  county,  and,  by  a 
subsequent  agreement  then  made  between 
himself  and  Leclear.  he  sold  the  logs  and 
bolts  tha«after  for  tfaat  winter,  and  ool- 
lected  tlte  pay  for  the  same^  and  paid  all 
the  expenses  of  tbe  Job,  including  the  men. 
out  of  such  money,  (the  subsequHit  agree- 
ment modified  the  original  agrenuent  only 
as  stated;)  and  on  the  6th  of  March,  18U0. 
gave  ordm  to  tiie  m«i  upon  the  railnMid 
statim  agent  for  Uie  balance  of  tit^  wages 
then  due  for  the  winter's  work,  signing  the 
orders  with  his  own  name.  In  May,  1889. 
the  plaintiff,  who  Uvea  in  Byrmi,  Kent  etma^ 
ty,  Michigan,  and  whose  dMer  was  tiie  'wife 
of  «ld  Artinir  Ledear,  mat  to  CharleTots 
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oouutT,  and  was  em^oyad  ^  Leclear  to 
work  an  the  Job.  Hie  plaintiff  is  a  deaf- 
mute  of  tlie  age  of  twwty-aix  years.  He 
was  told  hy  Leclear  that  lie  was  to  pay  htm, 
and  that  tbe  money  to  pay  bis  wages  was 
to  come  from  Bock.  He  worked  from  that 
time  on  ontU  tlie  next  Marob.  He  waa  paid 
by  defendant,  under  the  said  sabsequent 
agreement,  for  his  work  from  the  time  that 
defendant  want  to  Charlevoix  In  December, 
1889,  bnt  tils  work  for  ihe  previooB  sammer 
and  faU  was  not  paid  for.  DefeudAnt  did 
not  know  that  plaintiff  was  not  paid  for  his 
summer's  work  until  after  his  flnal  settle- 
ment with  Leclear.  Leclear  rec^ved,  for 
logs  and  bolts  sold  prior  to  December,  1889, 
about  $2,000,  none  of  which  were  paid  to 
defendant  except  about  $16  In  mooey,  $20 
in  road  work,  and  a  house,  for  which  Buck 
allowed  Lcclecir  $300,  and  a  bam,  $25.  Buck 
paid  $101  for  supplies  for  the  job  at  Ledear's 
request,  and  this  sum,  together  with  the 
atumpage  for  the  logs  and  bolts,  exceeded  the 
amount  received  by  Buck,  as  above  stated. 
Baid  defendant  did  not,  on  the  8th  of  Marob, 
A.  D.  1890,  or  at  any  other  time,  promise  or 
agree  to  pay  plaintiff  for  said  labor,  or  fmy 
part  thereof.  I  And  that  there  was  no  part- 
nership in  fiact  between  Arthur  Leclear  and 
defendant  Said  plaintiff  was  not  employed 
to  do  sold  work  and  labor  by  the  said  defend- 
ant or  for  him,  but  said  plaintiff  was  em- 
ployed by  one  Arthur  Leclear,  and  said  work 
and  labor  was  done  for  said  Arthur  Leclear. 
Said  Le<dear  had  no  authority  to  hire  or  em- 
ploy any  person  for  defendant  Said  Arthur 
Leclear  and  defendant  were  not  partners  in 
any  business,  and  they  did  not  hold  them- 
selves out  to  the  plaintiff,  or  to  the  public, 
or  to  any  one,  as  partners.  I  find,  as  a  con- 
clusion of  law,  that  defendant  Is  not  UaUe 
in  this  action  to  pay  plaintiff's  claim  herein, 
or  any  part  thereof." 

Mucli  controversy  has  arisen  over  the  con- 
duslveness  of  proSt  sharing  as  to  the  liabili- 
ty to  third  persona  of  such  profit  sharer. 
Tbe  authorities  upon  that  question  are  not 
harmonious,  even  in  our  own  state.  All, 
however,  agree  that  profit  sharing  is  evi- 
dence tending  to  show  partnership.  It  was 
held  in  Beecher  v.  Bush,  45  Mich.  188.  7  N. 
W.  Rep.  7S5,  and  in  Ctdwell  v.  Britton,  59 
Mich.  350.  26  N.  W.  Rep.  53S,  that  merely 
sharing  in  profits,  where  third  persons  have 
not  been  lefdtlaiately  led  to  believe  tiiere 
was  a  partnership,  does  not  create  one  as 
to  them,  unless  tiiere  was  one  in  fact.  In 
both  of  those  cases,  however,  tbe  party 
sought  to  be  charged  as  a  partner  received 
a  percentage  of  the  proceeds  as  a  measure 
of  compensAtiim,— the  one  as  rental,  and 
Hie  other  as  commission.  Both  oome  within 
the  generally  recognized  exoeptloci  to  the 
rule  lidd  down  by  a  large  number  of  author!- 
tlea,  that,  as  to  third  persons,  profit  sharing 
la  coucluslTe  as  to  linblUty.  Smith  t.  Bo- 
dlne,  74  N.  T.  30;  Leggett  v.  Hyde.  58  N.  T. 
278;  Hass  r.  Boat,  16  Hun,  027;  Green- 


wood V.  Brink,  1  Hon,  227;.  Bendri  t. 
Hettrick,  45  How.  Pr.  198;  Vanderburgh  v. 
Hull,  20  Wead.  70;  Heimstreet  v.  Howland 
5  Denio.  68:  Bwett  v.  Coet  Id.  180:  Bur- 
nett v.  Suydw,  81  N.  Y.  550;  Ridiardson  v. 
Ho^Aiifet.  73  N.  Y.  55;  Eager  v.  Orawford, 
Id.  97;  Ford  v.  Smith,  27  Wis.  261;  Nicbo- 
laus  V.  Thldges,  00  Wis.  491,  7  N.  W.  Rep. 
Ml;  Smith  r.  Knight,  71  HL  148;  Kiehoff 
T.  Dudley,  40  SI.  406;  Meserve  t.  Andrews, 
104  lilass.  360;  Hasklns  v.  Burr.  106  Mas& 
48;  Mollwo  V.  Court  of  Wui.ls.  4  Moak 
Eng.  R.  121;  Ross  v.  PaAyns.  13  Moak 
Eng.  R.  834,  note,  839;  Ex  pnite  Ta>- 
mmt,  22  Moak  Eng.  R.  881;  Colly.  Partn. 
$8  170-172;  Story,  Partn.  i  27;  Smith  t. 
Watson,  2  Bam.  &  C  401;  Heran  v.  Hall,  1 
B.  Mon.  159;  Bartlett  v.  Jones,  2  Strob. 
471;  Whltcomb  t.  Converse,  119  Mass.  43; 
Harvey  v.  ChUds,  28  Ohio  St  319.  It  Is  not 
necessary  to  rest  Gm  preset  case  upon  this 
naked  rule.  The  court  below,  undoubtedly 
recognl^ng  the  rule  laid  down  in  Beecher  v. 
Bush,  tliat  the '  test  of  partnerdilp  as  be- 
tween tbe  parties  is  th^  Intent,  found  tbere 
was  no  partner^ip  in  fact  between  Leclear 
and  defendant;  but  in  Cler^Umd  Paper  Co. 
V.  Courier  Co,  67  Mioh.  152-158,  34  N.  W. 
Rep.  056,  it  is  held  that  as  to  third  persona 
the  liability  of  a  partner  U  frequently  im- 
posed, though  it  was  not  the  Intention  of  tbe 
party  sought  to  be  charged  to  become  one, 
and  even  though  a  partnership  cannot  have 
been  made.  Numerous  authorldee  might  be 
cited  in  favor  of  this  proposition.  It  Is  held 
in  Eastman  v.  Clark,  63  N.  H.  276,  that  shni^ 
ing  profits  lu  any  other  sense  than  sharing 
them  In  the  capacity  of  a  principal  Is  not 
on  absolute  test  of  one's  liability;  tbat  his 
llubility  depends  upon  whether  he  Is  a  prin- 
cipal, bound  by  a  contract  made  by  himself, 
or  Ills  ag€xit  acting  by  his  authority.  Justice 
Bellows  died  [>endlng  consideration  of  the 
case,  and  extracts  ftom  his  notes  are  printed 
with  the  opinions  filed  In  the  case.  He  said 
that  the  recognized  test  had  been  announced 
In  various  forms  as  "a  community  of  interest 
in  the  pn^ts;"  "a  participation  in  the  net 
proflts;"  "a  participation  in  the  profits  a* 
profits;"  "aspedfie  Interestinthe  profits  with 
the  right  to  an  account;"  that  to  constitute  a 
communion  of  proflts  the  interest  in  the  prof- 
must  be  mutual,— "there  must  be  a  common 
Interest  in  them  as  a  principal  trader,  and  as 
distinguished  from  a  right  as  a  creditor  to 
receive  a  sum  of  money  out  of  the  proflts. 
or  a  sum  proportioned  to  the  quantum  of 
profits,  or  evoi  a  share  of  the  profits  as  com- 
pensation." In  Loomis  T.  Marshall,  12  Conn. 
69,  Huntington,  J.,  says:  "This  oommunlty 
of  profits  is  the  test  to  determine  whether 
Ae  c<mtract  be  one  of  partn^rsldp;  and.  to 
constitute  it.  a  partner  must  not  only  share 
In  the  profits,  but  share  them  as  prindpoL** 
In  Cox  T.  Hickman.  8  H.  U  Gas.  268-306. 
Lord  Cranworth  says:  "It  Is  <tften  sold  that 
the  test,  or  one  of  the  tests,  wbethor  a  per* 
son  not  ostensibly  a  partner  Is  nevertheless 
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In  oootesnplailon  of  law  a  partner,  la  wlietti- 
er  he  is  entitled  to  participate  In  tlie  proflts. 
This  Is  no  doubt  In  general  a  soffldently  ao- 
oarate  te«t,  for  a  right  to  participate  in  prof- 
its affords  cogent — often  ccmdu^Te — evidence 
tint  the  trade  In  which  the  proflts  have  been 
made  was  carried  on  In  part  for  or  on  be- 
half of  the  person  setting  up  sucb  a  claim. 
But  the  real  ground  of  the  UablUty  Is  that 
the  trade  had  been  carried  on  by  persons 
acting  on  his  Lchalf.  When  that  is  the  case, 
he  is  liable  on  the  trade  obligations,  and  en- 
titled to  Itf)  iM^^ts,  or  to  a  share  of  them. 
It  Is  not  strictly  correct  to  say  that  his  right 
to  share  in  tlie  proflts  makes  him  liable  to 
the  debts  of  the  trade.  'The  correct  mode 
of  stating  the  proposition  Is  to  say  that  the 
same  thing  which  entitles  him  to  the  <me 
makes  him  liable  to  tfae  other,  nam^,  the 
fttot  that  the  trade  has  been  carried  on  In 
his  behalf;  L  e.  that  he  stood  in  the  relation 
of  principal  towards  the  persons  acting  os- 
toisibly  as  the  traders,  by  whom  the  UaWll- 
tles  have  been  incurred,  anQ  under  whose 
management  the  promts  have  been  made." 
1^  doctrine  of  these  cases  Is  the  ground- 
work of  the  opinion  of  Mr.  Justice  Oooley  in 
Beecher  t.  Bush,  where  it  is  said  that  the 
dements  of  partnership  are  "community  of 
interest  In  some  lawful  commerce  or  busi- 
ness, for  the  oonduct  of  which  the  parties 
are  mutually  principals  of  and  agents  for 
each  other,  with  general  powers  within  the 
scope  oi  the  business,  which  powers,  howev- 
er, by  agreement  between  the  parties  them- 
selves, may  be  restricted  at  option,  to  Ihe  ex- 
tent, even,  of  making  one  the  sole  agent  of 
the  others  and  of  the  business."  In  the  pres- 
ent case  the  agreement  was  that  both  parties 
should  be  compensated,  the  one  for  the  tim- 
ber, and  the  other  for  services;  each  sup- 
plied a  team  of  horses;  h^p  was  to  be  em- 
ployed, and  the  wife  was  to  be  paid  a  cer^ 
tain  amount  for  the  board  of  such  help;  the 
timber  was  to  be  converted  into  logs  and 
bolts;  Ledear  was  to  market  and  sell  the 
logs  and  b<^ts,  and  pay  the  expenses,  not 
only  the  stumpage  and  his  own  wages,  and 
the  board  of  the  men,  but  all  the  expenses, 
incHudlug  the  wages  of  the  men.  The  man- 
ner In  which  the  boslnees  was  to  be  oon- 
ducted  was  regulated  by  the  agreement. 
Leclenr  was  left  no  option  except  such  as 
might  be  exercised  by  a  mere  foreman.  In 
Deoemt>er  the  only  modlflcaticMi  made  In  the 
agreement  was  tiiat  defendant,  instead  of 
Leclear,  diould  maricet  and  sdl  the  products, 
oollect  the  proceeds,  pay  the  expenses,  and 
account  for  the  balance.  The  character  of 
the  venture  was  not  changed.  Leclear  was 
none  the  less  agent  of  both  when  he  was 
paying  out  their  moneys  for  \aboT  expended 
upon  their  logs  and  bolts,  than  was  defend- 
ant after  December.  Although  the  agree- 
ment provided  that  Ledear  should  pay  the 
expenses.  It  is  evident  that  such  expenses 
were  to  be  paid  out  of  the  proceeds;  and  the 
contract  provided  that,  at  any  time  when 


Ledear  could  not  from  such  iwoceeds  par  the 
ezpentes,  he  should  cease  to  work.  The  only 
provision  lacking  In  this  arrang«nent  is  one 
with  reference  to  Joint  partldpatlon  in  loss- 
es. As  between  themsrives  the  Inference  Is, 
X  any  losses  were  sustained  by  an  excess  of 
sxpenses  over  proceeds,  that  Ledear  should 
pay  such  loss.  But  to  constitute  one  a  part- 
ner as  to  third  persons.  It  Is  not  at  all  neces- 
sary that  he  should  agree  to  share  in  the 
losses  of  the  business.  Sager  r.  Tupper,  3S 
Mich.  20^265.  It  is  dear  that  these  opera- 
tions were  carried  on  In  behalf  and  for  the 
benefit  of  both  Ledear  and  defendant  When 
the  timber  was  converted  Into  logs  and  boHs, 
such  products  became  the  property  of  both. 
The  labor  was  expended,  reducing  the  tim- 
ber to  that  owdltlon,  for  the  beiiefit  of  both. 
In  order  that  profit  might  be  realized.  Upon 
the  sale  of  the  products  the  proceed*  be- 
longed to  both.  In  Beecber  v.  Bush  tt  is 
said:  "If  either  had  failed  to  perform,  the 
remedy  of  the  other  would  not  have  been  a 
suit  at  law,  but  a  blU  for  an  accoontlng;" 
but.  In  the  present  case,  d^endant  would 
certainly  have  been  compelled  to  resort  to 
the  latter  remedy.  Here  were  all  the  tndlda 
of  partner^p  relations,  except,  perhaps, 
that  defendant  was  not  to  diare  In  losses. 
The  business  was  In  no  sense  Ledear's  In- 
dependent business,  carried  on  by  htm  In  his 
own  way.  The  conduct  of  the  buslneas  was 
restricted  and  regulated  by  the  agreement. 
There  was  community  of  property,  commu- 
nity of  taterest,  and  community  of  profitR 
The  venture  was  one  launched  for  the  bene- 
fit of  both  parties.  Both  were  prindpals. 
and  what  was  done  for  their  mutual  benefit 
must  be  deemed  to  have  been  done  by  au- 
thority of  both.  Oor^  T.  Cadwell,  80  Mich. 
570,  49  N.  W.  Rep.  611;  PuTviS  v.  Butter.  87 
Mich.  256,  49  N.  W.  Rep.  564.  The  Judg- 
ment below  is  therefore  reversed,  and  Judg- 
ment entered  here  for  the  amount  of  the 
Judgment  In  the  Jostioe's  court,  with  taterest 
from  the  date  of  said  Judgment,  and  costs 
of  both  coorta. 

LONG  and  GRANT,  JX,  otmcnrred. 

MONTGOMERY,  J.,  (dissenting.)  The  sole 
question  ta  this  case  Is  whether  the  defend- 
ant was,  as  to  the  transactions  out  of  which 
the  claim  of  plalnHif  arose,  a  partner  of  one 
Ledear.  Among  the  findings  of  fact  by  the 
drcult  Judge  are  the  follo^vlng:  "I  find 
that  there  was  no  partnership  in  fact  be- 
tween Arthur  Ledear  and  defendant  Said 
plnlntUT  was  not  employed  to  do  said  work 
and  labor  by  the  said  defendant  or  for  him, 
but  said  plaintiff  was  cniployocl  hy  «»!ic 
Arthur  Leclear,  and  said  work  and  bibor 
was  done  for  said  Arthur  Leclear.  Said 
Ijeclear  had  no  authority  to  hire  or  employ 
any  person  for  defendant  Said  Arthur  Le- 
dear and  defendant  were  not  partners  to 
any  business,  and  th^  did  not  bold  them- 
selves out  to  the  public,  or  to  any  one,  as 
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partnenL**  The  eTldraioe  !■  not  retorned, 
and  no  attempt  baa  been  made  to  present 
the  question  of  whether  the  erldeace  sap* 
porta  the  fliftHngti,  It  ia  infdflted,  however, 
that  the  court  may  look  Into  the  other  find- 
fnga  of  the  facta  and  drcumstauceB,  with  a 
Tiew  to  aacertalnlng  whether  the  facts  ape- 
ciflcally  found  are  conclusively  Inconsistent 
with  the  finding  that  there  was  do  partner^ 
ship  in  fact  The  tacts  ao  found  are  the  fol- 
lowing: "The  defendant  was  the  owner  of 
840  acres  of  land  In  Charlevoix  county,  both 
the  defendant  and  Led  ear  being  residents 
of  Kent  ooun^.  An  agreement  was  made 
in  March,  1889,  between  Ledear  and  defend- 
ant, by  the  terms  of  which  it  was  agreed 
tluit  Iiedear  was  to  go  on  the  defendant's 
land,  and  cat  logs  and  bolts,  and  market 
and  sell  and  receive  payment  for  the  aama 
He  was  to  pay  the  expenses  of  the  Job,  pay 
the  defendant  one  dollar  a  thousand  for 
stumpase  for  logs,  and  25  cents  a  cord  for 
twits.  He  waa  to  furnish  the  use  of  a  team, 
and  defendant  was  to  furnish  the  use  of  a 
team.  I^edear  was  to  have  $20  a  month  for 
his  services,  and  his  wife  was  to  have  $3 
a  week  for  her  services  In  boarding  the  men, 
and  whnt  was  left  was  to  be  divided  equally 
between  defendant  and  Leclear  as  profits, 
'rite  Htitmpnge  was  to  be  paid  first,  and 
then  the  expenses  of  the  Job,  Including  the 
pity  of  the  men,  were  to  be  paid  hj  Leclear. 
After  ttiat,  he  and  his  wife  were  to  receive 
the  above  amounts,  and  balance,  if  any, 
divided  as  above.  It  was  agreed  that  at  any 
time  when  Leclear  could  not,  from  the  pro- 
ceeds of  the  logs  and  bolts,  pay  the  expenses, 
he  should  cease  furUier  work  under  the  con- 
tract." This  waa  found  to  be  the  agree- 
ment under  which  the  operations  were  pro- 
ceeding at  the  time  the  liability  to  plalntlfT 
arose.  I  do  not  think  that  this  finding  Is 
conclnslvrly  Inconsistent  with  the  finding 
that  there  was  no  partnership  bi  fact  be- 
tween Leclear  and  the  defendant  If  the 
terms  of  the  agreement  between  Oie  parties 
are  to  control  the  transaction,  under  no 
clrcnmstances  conld  Leclear,  without  vlt^t- 
ing  the  agreement.  Incur  expenses  which 
should  become  diargeable  to  the  parties  to 
the  ccmtract  as  partners.  It  was  specifically 
agreed  that,  when  Leclear  could  not  pay 
the  nqjensea,  he  should  cease  further  work 
under  Oxe  contract.  The  expenses  of  the  Job 
were  to  be  paid  by  Leclear  Individual^, 
and  tiy  the  order  of  payment  the  sttunpage 
was  to  be  first  paid,  and  his  own  and  bis 
wife's  wages  were  to  be  paid  only  In  case 
there  was  a  surplus  after  paying  tie  woric- 
men.  The  ff«mal  finding  Imports  fluit  Um 
parties  did  not  bitend  a  portneishlp,  and  It 
must  be  assumed  that  there  was  evidence 
to  support  this  finding. 

It  Is  stated  in  Undl.  Pnrtn.  p.  10: 
"WbeOier  an  agreement  creates  a  partner* 
^tAp  or  not  deixmds  on  the  real  Intention  of 
*lie  parties  to  It"  See  Pollard  t.  Stanton,  i 
Ala.  781;  Gray     Gibson,  6  Mich.  300;  Beech- 


er  V.  Bush,  45  3Ilch.  188,  7  N.  W.  Rep.  785. 
It  Is  said,  however,  that,  if  parties  have  In 
fact  stipulated  for  all  the  rights  of  part- 
aera,  an  agreement  that  they  shall  not  be 
partners  is  a  useless  protest  against  the 
consequences  of  their  real  agreement;  but  a 
specific  agreement  negativing  a  pnrtnerslUp 
may  tlirow  light  on  other  clauses,  and  rebut 
Inferences  which  might  be  drawn  from  them 
alone.  LIndl.  Partu.  p.  12.  Generally,  piodt 
sharing  Is  prima  facie  evidence  of  nn  agree- 
ment of  a  portnershlp,  and,  in  cases  where 
the  contrary  intention  dora  not  appear,  un- 
doubtedly evidence  of  profit  sharing  Lb  suf- 
ficient to  constitute  the  parties  copartners. 
The  same  author  further  says:  "Indeed,  it 
has  often  been  said  that  community  of  profit 
Is  the  test  of  partnership.  This,  however,  is 
not  accurate.  Whether  persons  are  really 
partners  or  not  la  a  question  of  intention, 
to  be  dedded  by  a  conidderatlon  of  the  whole 
agreement  Into  which  they  have  entered, 
and  ought  not  to  be  made  to  turn  on  one  or 
two  only  of  the  clauses  in  It."  In  the  well- 
considered  case  of  Beecher  r.  Bush,  It  was 
said:  "If  parties  Intend  no  partnership,  the 
courts  should  give  efTect  to  their  intent,  un- 
less somebody  has  been  deceived  by  their 
acting,  or  assuming  to  act,  as  partners;  and 
any  such  case  must  stand  upon  Its  peculLir 
facts,  and  npon  spednl  equities.  It  Is  never- 
theless possible  for  parties  to  Intend  no 
partnersliip,  and  yet  to  form  one.  If  they 
agree  upon  an  arrangement  which  is  a  part- 
nership In  fact.  It  Is  of  no  Importance  that 
they  call  It  something  else,  or  that  they 
even  exprcssily  declare  that  they  are  not  to 
be  partners.  The  law  must  declare  what  Is 
Oie  legal  Import  of  their  agreements,  and 
names  go  for  nothing  when  the  substance  of 
the  arrangem^it  shows  them  to  be  Inappli- 
cable. But  every  doubtful  case  must  be 
solved  in  fAvor  of  tlidr  Intent;  otherwise, 
we  dionld  'carry  the  doctrine  of  constructive 
partnership  so  far  ns  to  rraider  It  a  trap  to  the 
unwary.' "  And  again,  at  page  300, 45  Htch.. 
and  page  7S9,  7  N.  W.  Rep.,  It  Is  wild: 
"In  so  fiir  as  the  notion  ever  took  hold  of  tte 
Judicial  mind  that  tiie  question  of  pnrtnenihip 
or  no  partnership  was  to  be  settled  by  arbl- 
traty  testa  it  was  erroneous  and  mischievous, 
and  the  proper  correcttre  has  been  applied. 
Except  when  one  allows  the  public  or  ladl- 
vldual  dealers  to  be  decelTed  by  the  appear- 
ance of  partnership  when  none  exists,  he  Is 
never  to  be  charged  as  a  partner,  unless  by 
contract  and  Intent  he  has  formed  a  rela- 
tion In  which  the  elements  of  partnership 
are  to  be  fftnnd."  Partnerahlp  la  a  sped  mi 
of  agency,  and,  where  the  parties  to  a  con- 
tract do  not  ttiemseWea  Intend  a  partnership. 
It  wotdd  seem,  on  principle,  that  the  m- 
who  Is  unknown  to  those  who  deal  with  t^n 
others  should  be  held  only  on  tY?e  n-^nv 
ground  fliat  an  nndladosed  prtnctp-*!  wnni  i 
be  bound.  This  would  preclude  reonven-  In 
ttie  presoDit  cwae,  or  In  any  caw  n-h<T"  ft-- 
right  of  on  ostensible  prindiial  to  coiititiit 
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on  behalf  of  the  other  to  negatived  by  the 
very  terms  of  the  contract;  and  cases  are 
aumerons  in  which  this  test  has  been  ap- 
piled.  Cox  T.  Hickman,  8  H.  U  Cas.  26S; 
Eastman  v.  Clark,  53  N.  H.  276;  Dwinel  v. 
Stone,  30  Me.  384;  Clifton  v.  Howard,  8» 
Mo.  102,  1  S.  W.  Rep.  20;  Newbprger  v. 
Friede,  23  Mo.  App.  631.  See,  also,  Morrison 
V.  Cole,  30  Mich.  102;  Runnels  v.  Moffat,  73 
Mich.  202,  41  N.  W.  Rep.  224;  Murphy  v. 
Craig,  76  Mich.  155,  42  N.  W.  Kep.  1097. 
See,  also,  St  Denis  v.  Saunders,  36  Mich. 
370.  In  the  present  case  the  profits,  over 
and  above  the  stumpage  and  expenses  of 
putting  In  the  timber,  were  to  be  divided 
between  defendant  and  Ijeclear;  but  it  is 
distinctly  found  as  a  fact  by  the  circuit 
judge  that  Leelear  did  not  represent  the 
defendant  In  doing  this  work,  and  the 
special  facts  found  are  not  necessarily  In 
conflict  with  this  finding.  The  whole  con- 
trol of  the  work  was  with  LecIear.  He 
was  to  collect  all  the  proceeds  of  the  solea. 
he  was  to  pay  all  expenses,  must  cease  work 
when  he  was  tmable  to  do  this,  and  the  facts 
are  entirely  consistent  with  an  Intent  on  the 
part  of  the  parties  that  the  division  of  the 
excess  was  as  a  measure  of  compensation  for 
the  stumpage  valne  of  the  ttm1>er.  I  think 
the  finding  below  should  be  sustained,  and 
the  Judgment  affirmed. 

HOOKER,  a  3.,  concurred  with  MONT- 
aOMBBT.  J. 


PBNFOU)  T.  WARNER  et  al. 
(Snpreme  Court  of  Michigan.  Jtme  23,  1883.) 

PowxR  or  Attorxbt— Construction— Sale  or 
Land — Hosbakd  and  Wifh. 
A  huabnad  and  wife  executed  a  pow^  of 
attorney  to  sell  "all  real  estate  belonifing  to 
ua,  or  either  of  us,"  Afterwards  the  husband 
gaitclnimed  to  the  wife  his  title  to  the  land  In 
question,  in  which  the  wife  before  had  only 
an  inchoate  right  of  dower.  After  the  hus- 
band's death  the  land  was  sold  under  the  power 
of  attorney.  Held,  that  the  conveyance  did  not 
pass  title,  for  the  attorney  was  authorized  by 
the  wife  to  convey  only  sacii  title  as  she  bad  at 
the  time  of  the  execution  of  the  power,  and 
when  she  received  the  deed  from  ber  husband, 
and  herame  owner  of  the  fee,  the  Inchoate 
dower  was  extlngiilshed  by  mei^r,  and  there 
was  nothing  od  which  the  power  of  attorney 
could  operate. 

Krror  to  circuit  court,  JJenzle  count;; 
Fred  n.  Aldfich,  Judge. 

Ejectment  by  Jonaihan  Pinfold  against 
J>.  O.  N.  Warner.  Jtidgm«it  was  entered 
In  favor  of  def«idant.  and  plalntlfT  brings 
error.  Affirmed. 

Manly  O.  Dodge,  (Smorttiwalte  &  Hts^lns, 
of  counsel,)  for  appellant  D.  Q,  V.  "Wat- 
nor,  iFratt  &  Davis,  of  couQFel.)  for  ep* 
pellees. 

HOOKER,  a  J.  John  W.  Zimmerman, 
being  the  owner  of  a  parceJ  of  land  In 
Fnmkfbrt,  Beo^   count;,  Mldh.,  Joined 


with  his  wife,  Barbara  W.  Zimmerman,  Id 
a  power  of  attorney  to  aan,  Morris  M. 
Zimmerman.  Thte  was  duly  acknowledged 
and  recorded.  In  1888,  John  W.  Zimmer- 
man quitclaimed  the  premtsoe  to  bis  wtfe. 
Barbara,  and,  shortly  after,  died.  In  18U0, 
Morris  W.  Zimmennan,  as  attorn^  for 
Harbani  Zimmerman,  conveycM  tbe  pr^- 
iees,  except  tbe  wtfst  100  feet,  to  the  plain- 
Uff,  for  a  valuabl?  consld^^tlon,  by  war- 
ranty deed.  In  Septembn',  IWl,  Barbara 
E.  Zimmerman  quitclaimed  the  premises, 
except  the  west  50  feet,  to  tbe  defendant. 
Plaintiff  brought  ejectment  Judgment  be- 
ing rendered  in  favor  of  ib»  defendant,  tbe 
plaintiff  appealed. 

This  power  of  attorney  was  given  by 
husband  and  wife  at  the  time  whm  tbe 
title  to  the  real  estate  In  quiistlon  wasve9^ 
ed  In  him,  and  his  wife  had  no  title  to  any 
lands,  aside  from  her  Inchoate  rl^it  of 
dower  In  this  parcel  Counsel  argae  from 
these  facts  tint  tbe  language  <^  the  power 
aihould  be  construed  to  cover  lands  sabse- 
quently  acquired,  wtille  on  the  other  hand 
It  to  contended  that  this  power  of  attiH^ 
uey  conferred  no  greater  authortt;  than 
to  conr^  her  right  of  dower  In  a  deed 
whereby  her  bustond's  title  should  be  con- 
veyed. We  are  Impressed  by  the  impor- 
tance of  certain^  In  InstmmentB  authoi^ 
izlug  the  conveyance  of  lands,  and  by  the 
serious  consequences  Ukely  to  arise  if  It  be 
determined  that  a  power  of  attorney  may 
mean  one  thing  or  another,  as  the  tints  of 
surrounding  circumsiances  resting  on  parol 
testimony  may  vary.  AVhen  placed  upon 
record,  as  under  our  recording  laws  it  may 
be,  there  should  be  no  uncertainty  In  Its 
meaning,  and  strangers  should  not  be  re- 
quired to  look  beyond  the  language  used. 
AVe  are  aware  that  there  are  authorities 
which  appear  to  attach  Importance  to  sur- 
rounding circumstances,  but,  beyond  tmci^ 
as  may  be  deemed  to  create  an  estoppel, 
we  cannot  approve  them;  and,  inasmuch 
as  titles  to  land  cannot  In  Michigan  be 
maintained  upon  aii  estoppel,  we  cannot 
recognize  the  authority  of  such  cases. 
Eliminating  extrinsic  circumstances  from 
tue  question,  its  solution  Is  conipamtively 
easy.  No  doctrine  Is  betAe,*  settled  than 
that  these  "powers  of  attoroe/  are  strictly 
construed,  and  cannot  be  enl:irged  by  con- 
struction." Wood  V.  Goodridge,  6  Cush. 
117;  MorreU  v.  Frith,  3  Mees.  &  W.  402; 
NeUson  V.  Harford,  8  Mees.  &  W.  806; 
Wlthlngt<m  V.  Herring.  5  BliW-  442;  Rosai- 
ter  V.  Rosslter,  8  Wend.  494;  JeflTr^  v. 
Hursh,  49  Mich.  31, 12  N.  W.  Rep.  893;  Id.. 
58  Mich.  248,  25  N.  W.  Rep.  176,  and  27  N. 
W.  Rep.  7.  The  legislature  has  lignlfled 
Its  approbation  of  this  doctrine  by  restrict- 
ing powers  by  statute.  See  How.  SL  c. 
215;  Id.  §S  5625.  5629.  Recurring  to  the 
Instrument  In  question,  we  And  the  lan- 
guage to  be  as  fellows:  "John  W.  Zim- 
merman and  Barbara,  Ida  wife,  *  *  *  d» 


Digitized  by  Google 


Mich.) 


TOUSIGNANT  0.  SHAFEB  IRON  00. 


68X 


make,  coDstltate,  and  appoint  Morris  W. 
Zimmerman  our  tm(:  and  lawful  attorney 
for  us.  and  In  ourmime,  place,  and  stead,  and 
In  tbe  name,  place,  and  Btead  of  either  of 
us,  to  bargain,  sell,  or  mortgage  any  and 
all  real  estate  b^onglng  to  ua,  or  either  of 
us.  In  any  real  estate  In  the  coanty  ot 
Benzie,"  etc.  'Hie  plain  Import  of  tUs  lan- 
guage limits  the  i>oirer  to  landii  then  owned 
by  the  parties  Weure  v.  Williams,  (Towa,) 
C2  K.  W.  Rep.  32S.  As  the  tlUe  then  stood, 
plaintiff  had  no  title  in  the  pi-emlses.  She 
had  an  Inchoate  right  of  dower,  which  she 
might  release  by  Joining  with  her  husband 
in  a  deed  of  the  pn-misea,  or  by  her- con- 
veyance to  the  holder  of  the  tlUe.  Rhoades 
T.  Davis,  51  Mich.  306,  16  N.  W.  Rep.  659. 
It  was  not  an  intercut  that'  could  be  con- 
veyed by  her  so  long  as  the  hnsband  hdd 
the  title  to  the  fee.  But  when  she  received 
a  deed  from  her  husband,  and  became 
owner  of  the  fee,  thn  Inchoate  right  of  dow- 
er was  extlngnisheci  by  the  merger,  and 
there  was  nothing  left  for  It  to  operate  up- 
on, so  far  as  that  parcel  of  land  was  con- 
cerned, unless  we  arc;  to  extend  tiie  power 
by  conatmction,  which,  as  we  have  seen,  tho 
courts  do  not  favor.  This  land  did  not  be- 
long to  her  when  the  power  of  attorn^ 
was  executed.  Some  other  questloiui  are 
raised  upon  the  record,  but,  as  the  case 
must  hinge  upon  the  poweif  of  attorney,  we 
think  it  unnecessary  to  pass  upon  them. 
The  Judgment  wIU  b«,  affirmed.  The  other 
justiceB  concurred. 


TOUSIGNANT  v.  SHATBR  IRON  CO. 

(Snpreme  Oonrt  of  Michigan.  June  16,  1S93.) 

ACTiox  FOB  WAQsa  — Cbanqs  of  Mastkbs  with- 
out MOTICB  TO  SSKVANT  —  LIABILITY  OF  FiBST 
MaSTEB— EVIDBNCB— iNNKEBPtRS. 

1.  Where  plaintiff  was  employed  by  defend- 
ant for  an  Inuefinlte  time  throagfa  the  tatter's 
manager,  and  continued  bis  services  after  the 
manager  himself  assumed  control  of  the  work, 
as  principal,  defendant  Is  liable  for  Ids  wages  If 
plaintiff  nad  no  notice  of  the  change  In  the  em- 
ployment. 

2.  In  an  action  for  wages  it  appeared  that 
plaintiff  had  been  employed  by  defeudant  com- 
pany throagh  the  latter's  manager;  that  Eftet 
a  certain  date  the  manaser  assumed  control  of 
the  woi^;  tbat  plaintiff  was  again  employed 
at  the  same  work  as  before,  but  there  was  no 
evidence  as  to  tbe  re-employment,  except  the 
manager's  testimony  that  after  the  date  given 
he  made  no  contracts  Id  defendant's  name. 
Beid,  tbat  plaintiff  coald  not  recover  in  tbe  ab- 
seDce  of  evidence  to  rebnt  the  inference  that 
the  re-employment  was  by  the  manager  Instead 
•f  by  defendant 

8.  Id  aa  action  to  recover  an  amount  due 
for  boarding  employes,  against  a  corporation 
which  had  been  operatins  a  mine  In  its  own 
name,  hot  on  a  certain  date  turned  the  work 
•ver  to  a  contractor,  it  appeared  that  by  ar* 
rangsmeot  the  board  bills  had  been  reported 
to  defendant,  who  deducted  the  amounts  from 
the  employes*  wa)?es,and  credited  same  to  plain- 
tiff, that  plaintiff  had  no  notice  of  the  change 
in  the  employment,  and  that  such  arrangement 
continned  after  snch  change,  field,  that  plain- 
tiff shontd  reeover. 


4.  In  an  action  aminst  a  onporation  for 
wages  accruing  after  defendant's  manager  as- 
sumed control  of  the  works  as  contractor,  where 

filalntiff  alleges  want  of  notice  of  any  change 
D  the  employment,  evidence  of  the  method  of 
psyiDg  the  men  prior  to  the  date  of  the  change 
IB  admlssiUe^  as  well  aa  the  method  after  such 
date. 

Error  to  circuit  court.  Iron  county; 
W.  Stone,  Judge. 

Action  \iy  David  Toudgnant,  for  himself 
and  others,  against  the  Sbofer  Iron  Com- 
pany. Plaintiff  had  Judgment,  and  defend- 
ant brings  error.  Reversed. 

R.  E.  Osbom,  for  appellant  Cook  &  Pel- 
ham,  (Dan  H.  Ball,  of  counsel,)  for  appellee. 

McGRATH,  J.  Plaintiff  snes  In  behalf  of 
himself  and  some  40  others  to  recover  for  la- 
bor performed  In  mining  at  the  Shafer  iron 
mine  In  June,  July,  and  August  iH&l,  aoi^ 
for  certain  board  furnished  the  men,  as  here- 
inafter explained.  Defendant  began  operat- 
ing the  mine  In  1888,  and  continued  the  min- 
ing operations  until  January  1,  1891,  when 
they  let  the  contract  to  take  out  the  ore  to 
one  Jennings,  who  had  up  to  that  time  beeo- 
Its  superintendent  and  from  that  time  for- 
ward Jennings  carried  on  the  business  of  get- 
ting out  the  ore  In  his  own  bdialf,  and  paid 
the  men  for  tbe  months  of  January  to  AprlU 
both  incluslTe.  For  the  month  of  May  de- 
fendant paid  tbe  men  on  Jennings'  account. 
Prior  to  January,  1881,  a  time  slip  or  chedc 
was  given  to  eadi  emplc^e  on  or  about  the 
let  of  each  month.  These  slips  were  made- 
out  on  printed  blanks  having  the  following 
caption:  "Monthly  puj-nOl  account  Shafer 

Mln^  No.  — :   1  in  account  with  the- 

Shafer  Iron  Oo.  for  the  montii  of   , 

1^"  Bach  slip  was  flUed  out  with  the 
number  of  days  worked,  the  per  diem,  and 
the  aggregate  earnings,  from  which  was  de- 
ducted the  amount  for  tait,  board,  doctw* 
etc.,  and  the  balance  due  tbe  employe  was 
brought  down.  Theae  chedta  were  £lvai  to 
tlie  men,  who  kept  them  until  pay  day,  which 
was  about  the  20th  of  the  month.  They 
were  paid,  sometimes  by  Chicago  checks, 
signed  by  the  Shafer  Iron  Compoi^.  at  otiier 
times  by  local  checks,  signed  by  Jennings, 
and  at  other  times  in  cnrrency.  No  notlcc» 
was  given  by  tbe  company  to  the  men  ot  any 
change.  Defendant* a  general  manager,  one- 
Hlmrod,  and  Its  agent,  ooe  Blggars,  re- 
mained at  the  mine,  and  occoi^  the  com- 
pany's offices.  There  was  in  fiict  no  tdiaoge 
made  In  the  manner  of  conducting  the  bnsl* 
neSB,  except  that  the  men  were  afterwards 
paid  in  die<te  signed  by  Joiidngs,  or  In  cur^ 
rency.  There  was  no  vlsllfle  change  aboat 
the  mine,  except  tbat  at  one  of  the  skips  a 
red  cardboard,  12  ao  Inches  In  else,  iqwn 
which  was  printed  In  large  black  letters  the 
following:  "Employes  are  posltlvdy  forbid- 
Aea  to  ride  In  the  skip.  Use  ladders.  ffliaCer 
Iron  Oo.,"— had  been  tacked  up,  and  some 
time  after  Januaty  1,  1891,  several  lead-poi- 
cQ  lines  had  been  drawn  across  the  words 
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"Shafer  Iron  Co.,"  nnd  the  words  "E.  P.  Jen- 
nings,-Contractor,"  had  been  written  in  pen- 
dl  underneath.  JeuolDgB  testified  that  after 
Januaiy  1,  1891,  he  had  carried  on  the  bnsl- 
nees  of  mining  the  ore  In  his  own  name; 
bad  opened  an  account  with  a  bank,  and 
with  one  or  two  material  men,  In  his  own 
name;  that  he  had  nerer  pretended  from 
that  time  forth  to  do  tmslneu  for  the  Shafer 
Iron  Company;  never  made  a  contract,  or 
tried  to  make  a  contract.  In  the  name  of  the 
Shafer  Iron  Company;  and  flbat  whatever  he 
did  be  did  In  his  own  name.  The  plaintiff 
and  his  assignors  had  all  worked  for  the 
company  up  to  January  It  1S91,  and  most  of 
thMD  continually,  until  some  time  in  August. 
A  few  had  not  been  employed  continuously 
after  January  Ist  Time  checks  were  issued 
to  the  men  as  before,  upon  the  same  blanks, 
and  It  was  upon  these  diecka  that  defendant, 
In  June,  paid  the  men  for  Maj.  Jennings 
was  the  only  witness  called  for  plaintiff. 
The  court  Instructed  the  Jury  as  follows: 
"I  think  the  rule  of  law  is,  gentlemen,  tbat  a 
t>er8oa  employed  by  an  authorized  agent, 
and  set  to  work,  as  It  is  conceded  these  men 
were,  by  the  undisputed  evidence  In  this 
case,  had  a  right  to  suppose  that  the  same 
condition  of  tilings  continued  to  exist  after 
the  employment  as  existed  at  the  time  of  the 
employment,  unless  they  had  notice  to  the 
contrary,  or  unless  there  was  something  In 
the  circumstances  surrounding  the  matter 
that  was  equivalent  to  them  of  notice.  In 
other  words,  it  serans  to  the  court  that  the 
defendant  corporation  here  owed  these  men 
who  were  in  its  employ  at  the  time  it  made 
this  contract  with  Mr.  Jennings,— which  we 
will  term  the  change  in  the  way  of  dolog 
business  there, — that  at  the  time  tlie  defend- 
ant owed  its  employee  there  in  the  mine  a 
dnty;  that  it  was  the  &aty  of  the  defendant 
to  have  carried  particular  notice  to  them;  to 
have  brous^t  notice  home  to  them  of  thin 
change.  In  other  words,  the  rule,  as  I  un- 
derstand It.  is  this,  (and  it  is  sold  to  be  In  the 
books  a  familiar  principle  of  la  w :)  That  where 
one  hod  constituted  and  accredited  another 
as  his  agent  to  carry  on  business,  the  authority 
of  the  agent  to  bind  his  principal  continues 
even  after  actual  revocation  of  such  authori- 
ty, until  notice  of  the  revocation  Is  given, 
and,  as  to  persons  who  have  t>een  accus- 
tomed to  deal  with  such  agent,  until  notice 
of  the  revocation  is  brought  home  to  them. 
And  it  is  said  that  the  case  of  such  an  agen- 
cy is  analogous  to  that  of  partnership,  and  the 
notice  of  revocation  of  the  agency  is  gov- 
erned by  the  same  rules  as  notice  of  dissolu- 
tion of  partnership;  that  is,  as  to  persons 
who  have  been  previously  in  the  habit  of 
dealing  with  the  firm,  it  is  requisite  that  actu- 
al notice  should  be  brought  home  to  the  cred- 
itors, or  at  least  that  the  credit  should  have 
t>een  given  under  drcumstauces  from  which 
notice  can  be  inferred.  When  notice  is 
sought  to  be  inferred  as  a  fact  from  circum- 
stances, it  becomes  a  aaeetlon  for  the  Jury. 


The  court  here  thinks  this  Is  a  question  of 
tact,  and  submits  It  to  you,  and  the  question 
Is  submitted  to  yon  as  matter  of  fact,  wheth- 
er this  labor  tor  which  this  suit  1b  brou^t 
was  done  and  performed  under  such  circum- 
stances as  would  operate  as  notice,  or  undw 
such  circumstances  that  It  can  be  said  that 
notice  can  be  Inferred  on  the  part  of  these 
claimants  of  this  change.  If  these  partlea 
had  notice  of  this  change,  they  cannot  recov- 
er here,  for  it  Is  undisputed  that  a  change 
took  place;  that  the  authority  of  Jennings 
was  revoked,  and  he  entered  Into  an  inde- 
pendent contract;  and  the  question  here  Is, 
did  these  claimants  have  notice,  or,  under 
the  drcnmstances  surrounding  them,  can  you 
infer  from  this  Avtdence  legitimately  that 
they  recdved  notice?  So,  I  say  the  question 
is  submitted  to  yon  as  a  matter  of  fact, 
whether  the  defendant  gave  such  notice  as 
a  prudent  man  should  have  given.  Some- 
thing has  been  s^d  here,  and  evidence  has 
been  given,  with  reference  to  some  board 
bills.  It  is  claimed  on  the  part  of  the  claim- 
ants here  that  it  had  been  a  custom  or  uni- 
versal practice  at  tbat  mine,  and  It  la  claimed 
that  there  Is  some  evidence  to  suppbrt  It, 
that  certain  boarding-bouse  keepers  had  Keen 
in  the  habit  of  boarding  men,  and  at  the  end 
of  the  month  the  amounts  due  to  the  board- 
ing-housekeeper fromtbeseveral  men  he  had 
Ixiarded  was  reported  to  the  superintendent 
or  officers  of  the  mine,  and  these  amounts 
were  deducted  from  the  amounts  due  the 
men,  and  were  by  the  mine  paid  over  to  the 
boarding-house  keeper.  It  Is  claimed  tbat 
such  was  the  practice;  that  it  was  generally 
acquiesced  in  by  the  men.  It  is  claimed  that 
this  continued,  after  this  change,  to  be  done 
in  the  same  way  It  was  done  before.  The 
court  submits  that  matter  to  you.  Was  there 
a  cuBtom  or  general,  universal  practice  as  to 
the  boarding  of  the  men  by  which  the  board- 
iug-liouse  keeper  had  received  from  the  de- 
fendant the  board  of  the  men,— that  Is.  during 
the  time  that  this  defendant  was  operating 
the  mine,— and  was  such  course  acquiesced  in 
by  the  defendant  and  the  miners,  the  men 
who  owed  for  the  board?  And  it  is  submit- 
ted to  you  whether  the  boarding-house  keep- 
er, this  baving  been  the  practice,  had  the 
iwarding-house  keeper,  or  any  persons  whose 
claims  are  represented  in  this  suit,  received 
any  notice  of  the  change  in  this  business 
such  as  would  have  led  a  prudent  man  to 
have  acted  differently?  If  there  had  been 
such  custom  or  universal  practice,  and  no  no- 
tice had  come  to  the  knowledge  of  the  board- 
ing-house keepers,  then  I  think  they  should 
recover  for  the  boarding-house  claims  in  thte 
caso:  tmt  if  there  hmd  l>een  such  a  unlverBal 
pratice.  or  if  you  shall  find  that  there  had 
beeu  such  practice,  but  that  they  had  re- 
ceived notice  of  the  change,  or  imder  the  dr- 
cuuistnncos  had  notice  of  the  change,  then 
you  should  not  allow  these  claims."  It  ix 
cliilmed  that  four  men  (named)  had  not 
worked  at  the  mine  during  January,  Febni- 
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ary,  Mareb,  or  April,  1891,  and  one  (named) 
bad  not  wo^ed  In  JanoaT7t  1881.  "As  I  nn- 
xlnstand  It,  there  la  onccoitEadlcted  erldoice 
In  tbe  case  that  they  were  old  employeB  un- 
■der  the  prior  management,  bad  ceased  to 
work  for  two  or  three  months  there  daring 
tiie  time  I  have  moilioned,  or  three  or  ftmr 
months,  as  the  case  may  be,  and  came  back 
and  resnmed  wo^  at  the  time  mider  Mr. 
-Jennings.  Now,  shoold  Uie  defendant  In  this 
case  pay  tor  these  men's  lat>or?  Oouiael  for 
■defendant  Indsts  that  they  should  not.  be- 
cause they  bad  broken  their  relations;  they 
bad  gone  away»  and  claims  that  tb^  came 
back  like  new  men.  I  bare  deemed  It  my 
^uty,  gentlemen,  to  snbndt  that  qnesUon  to 
you  as  to  these  men,  and  ask  you,  aa  mat- 
ter of  fact,  whether,  under  all  the  drcnm- 
stances  of  the  case>  these  men,  having 
worked  tboe  before,  having  entered  the  em- 
idoyment  again,  wbe^r,  considering  the 
lapse  of  time  between  tbe  prior  labor  and 
-entering  into  tbe  work  again,  oonsldMteg  tiic 
time  between  which  tbe  finmer  labw  ceased 
and  the  dunge  took  place  between  Jennings 
■and  the  defendant  corporation.— I  leave  It  to 
joa  to  determine  whether  tbe  prior  dealings 
"between  Hie  partlea,  under  the  drcnmatances, 
were  andb  as  to  warrant  the  laborers  In  be- 
Uevlng  In  the  continued  existence  of  tbe  au- 
thority of  the  agent  or  the  superintendent  to 
mre  them;  as  to  whether  that  authority  was 
•existing  there  at  tbe  time;  whether  tbe  same 
authority  was  ftiHHting  as  at  the  time  of  the 
former  blrbig.  If  you  sliall  say  Hiat  they 
were  warranted,  under  all  the  dreumstances 
surrounding  the  case,  the  lapse  of  time  being 
taken  Into  consideration,  and  everything 
there  that  the  evidence  shows  that  they  saw 
and  did  there,— that  th^  were  warranted  In 
imppoeinK  that  Jennings  continued  with  tbe 
-same  authority  there  as  agent  of  this  defend- 
ant,—then  I  think  you  should  allow  these 
<dalm8;  otherwise  not;  they  should  be  re- 
jected." As  to  the  parties  who  had  been  em- 
ployed by  the  company,  and  therefore  contin- 
ued at  work  at  tbe  mine  without  cessation, 
the  learned  Judge  was  undoubtedly  correct 
These  men  had  been  employed  by  defendant 
for  an  Indefinite  tlmew  No  new  or  other  con- 
tract of  employm^t  was  shown  to  have 
been  made  with  them.  The  question  was  not 
as  to  whether  JenolngB  bad  apparent  author* 
tty  to  employ  them.  As  to  them,  a  prima 
fiude  case  was  made  when  they  showed  an 
employment  by  defendant  at  a  given  rate; 
that  they  continued  at  work  in  tbe  same  em- 
ployment; that  they  had  been  paid  In  part; 
und  that  a  balance  was  yet  unpaid.  The 
trarden  was  then  upon  defendant  to  show 
tliat  It  had  bem  In  some  way  rdeaaed  and 
discharged.  The  case  does  not  differ  from 
any  other  case  of  an  executory  contract  not 
terminated  at  the  time  of  the  revocation  of 
the  nffoncy. 

Tbe  case  Is  different  resppctlnR  the  oper- 
atives who  did  not  continue  under  the  same 
engagement  Tbe  general  rule  undoubtedly 


Is,  OS  stated  tbe  trial  judge,  tbat  a  former 
general  agmt  within  the  scope  of  Us  original 
authority,  notwithstanding  its  revocation,  con- 
ttnnes  to  Und  tbe  former  principal  as  to 
those  parties  who  have  been,  and  are  still, 
dealing  with  blm  In  good  faith,  in  reliance 
upon  hla  former  anthori^,  until  th«y  have 
notice  of  its  revocatlfm.  Mechem,  Ag.  | 
224.  The  ease  la  aaiA  to  be  anatogous  to  tbat 
of.  the  dlssolntlon  of  a  partnerdilp,  and  Is 
goromed  the  same  rules.  To  all  per- 
scms  who  have  actual  dealings  with  the 
agent  actual  noHoe  must  be  given,  or  such 
notice  <tf  tbe  fact  most  be  bron^t  home  to 
them  aa  would  be  sufficient  to  put  an  or- 
dinarily prud^t  man  upon  inquliy.  Mediem, 
Ag.  f  228.  The  reason  for  tbe  rule  In  the 
case  of  a  partnership  Is  wdl  stated  by  But- 
ler,  J..  In  Lyon  v.  JcSaaon,  28  Conn.  1,  4. 
A  partnership  "once  listing,  and  publldy 
known  to  eidBt,  tlw  ooutlnuance  of  the  con* 
nectlon  will  be  presumed  by  the  public  un- 
til tbe  contrary  appears."  It  Is  contended 
by  plaintiff  tbat  the  burden  of  proof  Is 
upon  tbe  partner  seeking  to  escape  llaUl- 
Ity  to  show  knowledge  or  notice.  But  tbis 
rule  does  not  rdleve  plaintiff  of  Uie  neoeasl- 
ty  0t  any  showing  on  tbe  part  of  the  pai^ 
ties  who  vt&ce  reemployed,  as  to  the  circum- 
stances of  their  re-employment  the  character 
of  the  new  contract  and  their  good  faith. 
Tfie  language  of  the  books  Is:  Persons  "deal- 
ing In  good  faith;"  "relying  upon  the  agent's 
former  authority;"  "suppoedng  that  they 
were  employed  by  defendant;"  "who  gave 
the  credit  to  the  agent  for  defendant;"  "who 
believed  that  such  agency  continued;" 
"dealing  with  one  partner  in  ignorance  of 
the  dissolution;"  "supposing  them  still  to  be 
in  partnership;"  "giving  credit  to  the  part- 
nership." Aa  Lord  Kenyon,  in  one  of  the 
cases,  observes:  "It  would  be  the  hardest 
measure  imaginable  upon  tbe  creditor  were 
the  law  otherwise,- If,  while  be  supposed  he 
was  giving  credit  to  a  man  having  suffld^t 
to  satisfy  the  whole  of  his  demands,  he 
might  be  trusting  a  beggar."  Did  these  pai^ 
ties  deal  in  good  faith?  Did  they  rely,  as- 
sume, suppose,  believe?  To  whom  did  they 
in  fact  extend  credit?  With  whom  did  they 
contract  ?  These  are  pertinent  Inquiries. 
FlalntifC  must  recover,  if  at  all,  upon  the 
theory  that  the  employment  was  In  fact 
continuous,  or,  If  there  was  In  fact  a  re-em- 
ployment that  these  parties  were  employed 
in  the  name  of  the  defendant;  or  under  such 
circumstances,  and  In  sodi  a  manner,  as 
to  Justify  the  assumption  that  they  were 
employed  for  defendant  and  that  th^  In 
fact  did  so  suppose,  and  extended  the  credit 
to  the  defendant  There  must  be  sufficient 
evidence  to  bring  these  parties  within  one 
of  these  propositions.  Until  they  are  so 
brought  there  Is  nothing  to  start  with; 
nothing  to  cast  any  burden  upon  the  defend- 
ant Defendant  is  not  liable  upon  all  con- 
tracts made  by  Jennings,  but  only  upon  such 
as  have  be^  made  In  reliance  up<»k  his  ap- 
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parent  anthml^  to  act  for  It  It  cannot  tM 
assumed  or  presumed  that  any  new  contracts 
wen  made  In  Ite  name,  or  for  tt,  or  tbat 
credit  was  cxtoided  to  It  In  the  partner- 
■hip  cases  the  contracts  were  entered  Into 
(m  tbe  faith  of  the  partnerahlp  vltb  one  of 
the  partners,  In  Ihe  name,  and  ostensibly 
for  the  txmeflt,  of  the  partnoshUi'  In  Ebll 
T.  Hedc  92  Mich.  458,  52  N.  W.  Sep.  749. 
the  note  was  executed  In  the  firm  name. 
In  Uhl  T.  Harr^,  78  Ind.  20,  the  erldenee 
tended  to  show  that  plaintiff  acted  upon  the 
belief  that  defffldant  was  stOl  a  memb«r 
oi  the  firm,  la  Uhl  t.  Blngftman,  Id.  366, 
S68,  title  court  say:  "There  can  be  no  doubt 
tbat  tbe  general  burden  of  the  tasne  was, 
as  the  coort  instructed,  on  the  plaintlfE;  Int, 
in  wder  to  show  his  right  to  lecorer  agatoat 
the  appellant,  tt  was  only  necessary  to  diow 
that  the  appellant  had  been  a  member  of  tbe 
firm;  tiiat,  knowing  the  appdlant's  ommee* 
tlon,  he  had  dealt  with  the  bank;  that  the 
business  had  been  carried  on  without  diaoge 
In  the  name  of  the  firm,  and  was  being  so 
conducted  at  the  time  he  made  the  deposit, 
when  the  action  was  brou^t  to  recover. 
He  was  not  bound  to  offer  erldenee  at  the 
native  fact  that  he  bad  not  reeelTed  notice 
of  the  appellant's  wltbdrawaL"  In  Ketdiam 
duk,  6  Johns.  144,  the  orAer  was  ac- 
cepted by  one  member  of  tlw  firm  in  the  firm 
name  In  tbe  leading  case  of  Glaflin  t. 
Lenhdm,  66  N.  T.  301,  defendant  had  be«i 
carrying  tua  bustnoBi  In  two  different  dtlea, 
and  plaintiff  bad  been  fumiahing  goods  In 
boUL  Defendants  brother,  aa  agent,  man- 
aged the  business  In  one  of  the  places,  and 
ordered  the  goods  In  tbe  name  of  defenidant, 
as  he  had  been  doing,  and  the  credit  was 
giTm  to  defendant  Di  Ubidb  t.  HcCormIck, 
66  Ind.  243,  money  bad  been  paid  upon  thb 
note  to  a  former  agent  of  the  payees  Held 
that  if  the  appdlee  pidd  the  note  In  qoestlon 
to  the  sgent  In  good  faith,  without  notice, 
the  pigment  was  a  satisfaction  of  the  note. 
But  the  court  say:  "The  question  still  re- 
mains, was  tbe  payment  bona  fide?"  In 
Newcomet  t.  Brotzman,  69  Pa.  St  185,  de- 
fttidant  had  turned  the  tnudness  over  to  his 
son,  who  had  fOrm^iy  assisted  In  the  man- 
agement Plaintiff  testified  that  he  had  been 
misled;  tiiat  he  had  supposed  that  he  wne 
dealing  with  the  father.  Id  Rolling-MlU  Co. 
T.  I^rland,  94  Ind.  448,  the  court  say:  "It 
is  admitted  by  tbe  appellant  ttiat  $00.25  of 
tiie  recorery  was  correct  But  It  is  insisted 
tbat  for  tbe  residue,  being  for  work  done 
after  April  1.  1882,  the  appellant  was  not 
liable.  The  work  prior  to  that  time,  about 
trtildi  there  Is  no  dispute,  me  performed 
by  the  appellee  for  the  appellant  at  its 
col»  worics.  Tbe  wortcs  were  operated  by 
the  appellant's  agent  Jolui  J.  Bnders,  who, 
as  such  agent,  employed  and  paid  the  work- 
men, tbe  app^ee  among  the  oOiers.  Knders, 
having  leased  the  works  of  the  appellant 
operated  them  upon  his  own  responsibility, 
bat  in  tbe  appellant's  ^me,  without  its  con- 


sent, dming  ffiB  period  for  whldi  the  appel- 
lant disclaims  liability  to  the  appellee.  Tbe- 
erldenee  tends  to  show  that  up  to  Hay  16, 
1882,  the  time  to  which  the  finding  was  In 
appdleO's  fhTOr,  ha  had  no  notice  et  ttie- 
cbangein  the  managonent  of  tbe  od»  works, 
but  supposed  that  he  was  woiUng  for  the- 
appellant  under  the  employment  <tf  Bnder» 
as  its  agent  We  cannot  say  tbat  the  facts 
and  drenmstances  did  not  lastly  this  Im- 
presslon,  and,  this  being  the  case,  we  arc 
et  opinion  that  ttie  appellant  was  Uabl&** 

In  the  present  case  there  was  testimony 
tending  to  show  a  re-employment  of  these 
men,  but  there  wvs  abeolut^  no  testimony 
rejecting  tbe  nature  of  that  re-emph^ment 
except  tiiat  of  Jennli^  wfio  said  tbat  after 
Januaiy  1.  1891,  he  made  no  omtract  in  the 
name  of  toe  company.  In  view  of  tola  testi- 
mony there  should  liave  been  some  eTld4>nco 
to  repel  the  natural  inference  diat  Jennlnes 
made  the  new  contract  In  his  own  name,  and  to 
show  that  these  parties  sunMwed.  at  least 
that  they  were  dealing  with  the  defendant, 
or  that  they  relied  nptm  the  apparent  an- 
tttority  of  Jennings,  and  gave  credit  to  de- 
fendant If  tbe  language  of  tlie  employment 
did  not  suggest  the  person  employing,  theo- 
it  Bhoold  appear  tbat  tlieae  parties  siqtposed. 
at  least  that  tti«y  wen  behig  emi^t^ed  for 
tbe  defendant 

Respectla?  the  claims  for  board,  the  men 
to  whom  these  amounts  were  payable  were 
operatlTes  in  the  mine.  SnrespectlTe  of  any 
custom  or  arrangement  these  men,  aa  as- 
rigneea,  woold  hare  the  same  t\gbt  of  recov- 
ery as  their  assignors.  But  the  arrange- 
ment was  that  the  amounts  of  titiese  tdlls 
should  be  furnished  by  die  keepers,  and.  in- 
the  time  slips  that  were  gjrra,  these  amounts 
were  cliarged  up  against  tbe  operative,  and 
credited  to  the  keeper,  who  reUed  upon  this 
method,  rather  than  upon  the  Individual  re- 
qransiblllty  of  the  boarders.  The  l»^>«» 
were  dealers  with  the  defendant  company, 
and  are  within  the  rule.  No  notice  appeara- 
to  hare  been  given  to  them,  and  there  was 
no  error  In  the  court's  Instructton  to  the  jury. 

It  was  competent  to  show  the  method  of 
paying  the  men  prior  to  January  1,  1891,  as- 
well  as  that  followed  after  tlmt  date.  The 
November  and  December.  1800,  pay  rolls 
were  competent  for  the  purpose  of  lowing- 
tliat  the  operatives  were  in  the  defendant's- 
employ  dvrlng  those  months.  Judgment  is- 
ther^ore  reversed,  and  a  new  trial  orda»d. 
The  other  Justices  concurred. 


JONES  r.  SHAVER  IRON  CO. 
(Snpreme  Court  of  Bflchlgan.  June  16,  1893.)- 

AcTiox  rOH  Wages— Chasoi  or  MAiiTEiis— No- 
Tios  OP  TO  Sbhvant— QnesTioy  roR  Ottkt. 
1.  Id  an  action  for  wo^es  ftccrniag  after  de- 
fendant had  turned  the  work  over  to  its  for- 
mer manager,  as  contractor,  the  qnestion  wheth- 
er plEiintls  bad  notice  of  the  change  of  employ 
meat  is  for  the  jury. 
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2.  In  luch  caw,  acta&l  koowledse  by  plain- 
tiff of  the  change  of  pmployers,  howovar  ae- 
^aired.  is  sufficient  to  release  defendant. 

Error  to  circuit  court,  Iron  county;  Jolin 
W.  Stone.  Judge. 

Action  by  William  Jones,  for  himself  and 
others,  against  the  Shafer  Iron  Company. 
Plaintiff  had  jndgmoit,  and  defendant  bUnss 
error.  Bereiaed. 

E.  B.  Osbom,  fbr  appdlant.  Morlarty  ft 
Abbott,  (Dan  H.  Ball,  of  comwel,)  tor  appel- 
lee^ 

McGRATH.  J.  This  case  is  In  most  re- 
spects similar  to  the  case  of  Tousiguant  t. 
Iron  Co.,  (Mich.)  55  N.  W.  Itep.  tiSl.  and  Is 
ruled  thereby.  There  was  some  testimony 
tending  to  show  that  plaintiff  and  one  of  the 
other  persons  in  whose  behalf  salt  was 
brought  had  actual  knowledge  of  the  cbany 
in  employers.  The  question  of  notice  or 
knowledge  Is  one  of  fact  for  the  }ury.  Ac- 
tual knowledge,  however  acqi^ed,  dispenses 
-with  the  necessity  for  notice.  17  Amer.  & 
Kng.  Ena  haw,  1X21;  Davis  v.  Keyes,  SS  N. 
Y.  i»4;  Dickinson  t.  Dickinson,  25  Grat  321; 
Enuls  V.  WUllams,  30  Ga.  UUl.  Such  factn 
must  be  made  to  appear  as  will  warrant  a 
Jui7  In  belleTlog  that  the  party  bad  actual 
knowledge.  17  Amer.  &  Eng.  Enc  Law, 
The  court  instructed  the  Jury  that,  If 
may  of  the  men  received  notice  or  linowlodge 
In  any  way  that  Jennings  was  the  man  they 
were  working  for,  and  not  the  Sbufer  Iron 
<Jompany,  they  could  not  recover.  We  think 
that  that  question  was  fairly  submitted. 
The  Judgment  is  reversed,  and  a  new  trial 
Slanted.  The  other  Justices  concurred. 


McLEOD  T.  FREB  et  sL 
<Hapreme  Court  of  Michigan.  June  16,  1803.) 
Kbfokhation  of  Note. 
In  an  action  to  reform  a  note  made  to 
the  order  of  a  hustwnd  and  wife,  by  limiting 
the  interest  of  the  wife  therein  to  a  life  esute. 
and  to  enjoin  the  adminititrator  of  the  wife 
from  taking  possession  of  the  note,  it  appeared 
that  the  husband  sold  land  owned  by  bim,  and 
took  the  note  for  a  portion  of  the  pnrcbaae 
price;  that  before  the  sale  he  bad  made  a 
will  devising  to  hia  wife  a  life  estate  in  the 
land  sold,  and  that  two  daye  after  the  sale 
be  made  anotber  will,  by  which  he  beqaeathed 
hifl  rettiduary  estate^  Including  the  note  in  ques- 
tion, to  his  executors,  io  trust  to  conv^t  the 
same  into  money,  and  pay  the  income  to  bis 
wife  during  her  life;  that  the  will  was  admit- 
ted to  probate,  and  that  the  widow  up  to  tfae 
time  of  her  death  received  the  income  from  the 
note,  and  never  claimed  to  own  it;  that  the 
hnsband  daring  bis  lifetime  dealt  with  the  note 
SS  his  own,  and  that  the  note  was  not  drawn 
in  accordance  with  the  intention  of  the  parties. 
Held,  that  the  note  was  equitably  a  part  of  the 
estate  of  the  husband,  and  should  be  reformed 
Accordingly.    Montgomery,  J.,  dissenting. 

Appeal  from  circuit  court,  Kalamazoo 
-county.  In  chancery;  George  M.  Buck,  Judge. 

Action  by  Mary  McLeod,  personally  and  as 
«xpcuti1x  of  the  last  will  and  testament  of 
^tepb^  W.  Frank,  deceased,  and  Bmory  8. 


Frank,  against  Jolm  W.  Free,  as  admtnls- 
trator  of  the  estate  of  AbagaU  Frank,  de* 
ceased,  and  Henry  Frank,  impleaded  witb 
Marshall  Col«^  Fannlne  ODdl,  Jeaste  Close. 
William  Stewart,  Bdwln  Roberts,  Ada  Cole, 
Emor^  Cole,  David  H.  Loll,  cndclla  Lull, 
Uary  Lewis,  and  Ste^ten  Fnnk.  to  refbrm 
a  note,  and  to  enjoin  defendant  Free  froui 
taking  poeaeaskm  thweof.  Jndgmoit  was 
nmdored  for  plaintiffs,  and  defendants  Free 
and  Ucory  Frank  sppeaL  AlBrmed. 

X.  M.  Irish,  for  appdlonts. 

The  weU-knoum  mle  of  snrrlTDrshlp  of  in- 
terests In  deeds  made  to  husband  and  wife 
has  buen  enforced  in  tin  f(^«ing  Michigan 
es«s:  Fisher  t.  Prorin.  25  MldL  847;  In- 
mrance  Go.  t.  Bedu  40  Mi<dL  241;  MBnwa^ 
Incr  Powen,  Id.  871;  Jacobs  r.  MUler,  00 
Mich.  120. 16  N.  W.  Bep.  42;  Ylnton  t.  Bes^ 
mer,  55  Mich.  058,  22  N.  W.  Bep.  40;  Dowl- 
taiK  T.  Salllotte,  88  MldL  131,  47  N.  W.  Bep. 
2S3. 

-  Osbom  ft  Mills,  Cor  appeUees. 

I.(>X(i,  J.  St^ben  W.  Frank  and  Aba- 
gall  I'nink,  both  deceased,  were  busband 
and  vife.  On  December  28,  1889,  Stephen 
soM  all  bis  real  estate,  with  the  exception 
of  a  village  lot,  to  WllUam  Stewart  and 
Ed  win  Roberta,  his  wife  joining  In  the  deeds. 
To  secure  a  portion  of  the  purchase  money, 
notes  and  mortgages  were  token  from  Bob> 
errx.  and  an  assignment  of  a  mortgage  and 
Dotee  accompanyUig  from  Stewart  The 
notes  and  mortgages  and  assignment  were 
all  drawn  payable  to  Stephen  and  Atmunll 
Frank.  By  the  bill  filed  In  this  case  It  Is 
claimed  (1)  that  the  notes,  mortgages,  and 
assignment  were  not  prepared  in  accordance 
with  the  intention  and  understanding  of  the 
parties,  but  that  nil  that  Stephen  W.  Frank 
Intended  was  to  have  them  so  drawn  that 
the  income  should  go  to  his  wife  during  her 
life  In  case  she  survived  bim,  and  that  a  mis- 
take was  made  by  the  scrivener  In  making 
them  payable  to  the  parties  Jointly;  (2)  that. 
If  no  mistake  was  made,  then  that  the  trans- 
action was  tntoided  as  a  testamentary  dls- 
posltloii  of  the  property,  which  was  revoked 
by  the  last  will  and  testament  of  Stephen, 
prepared  and  executed  a  few  days  after 
these  conveyances.  The  bill  prays  that 
the  mortgages, notes. and  assl^ment  maybe 
corrected  In  accordance  with  the  Intent 
of  the  parties,  or  that  such  instruments  may 
be  decreed  to  have  been  made  na  a  testa- 
mentary disposition  of  the  property;  and 
that  Mr.  Free,  as  administrator  of  the  es- 
tate of  AbagaQ  Frank,  be  enjoined  from 
taking  possession  of  such  securities  from  the 
complnlunut,  as  executor  of  the  estate  of 
Stephen  Frank.  On  the  hearing  below  the 
court  foimd  that  it  was  not  intended  by 
Stephen  or  tmderstood  by  Abagall  that  she 
should  take  by  such  Instruments  more  than 
a  life  Interest  In  these  securities,  and  that  all 
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ahe  ^  tato  was  a  life  estate;  and  that 
such  aecarltlefl  are  now  a  part  €£  the  estate 
<tf  Stephoi,  and  In  the  possesidou  ot  Mary 
Mcl^eod,  as  socfa  executrix.  By  this  decree 
the  defendants  were  perpetually  «ijolned 
from  taking  any  proceedings  at  law  or  others 
■vriae  to  obtain  poasesaton  of  these  secnriaes, 
and  the  complainant  authorised  and  directed 
to  collect  the  same  as  a  part  of  the  assets  of 
Stephen's  estate,  snd  dispose  of  the  pro- 
ceeds In  accordance  with  the  terms  of  his 
will.  The  defendants  John  W.  Free,  as  ad- 
ministrator, and  Henry  Frank,  alone  appeoL 
The  bill  was  token  as  confessed  by  all  the 
defendants,  except  those  now  appealing. 

The  coDtentloa  on  the  part  of  the  com- 
plainants Ifl  that  the  proofs  abundantly  sus- 
tain their  position.  It  appears  that  on  May 
%  1888,  StephMi  made  a  wlU.  This  was  prior 
to  the  sale  of  the  real  estate.  By  the  will 
he  devised  the  use  of  sabstantloUy  all  the 
real  estate  to  hla  wl£e  during  her  natural 
Ufe.  Within  a  few  days  after  he  sold  the 
real  estate  he  directed  a  new  wLQ  to  be  mode. 
It  rerokes  all  former  wills.  At  the  time  of 
its  execution  he  had  a  small  amount  of  per- 
sonal propnty,— a  Tillage  lot,  which  he  willed 
to  his  dnu^ter  Mrs.  HoLeod,— and  the  se- 
cnritleB  above  described.  He  gare  his  wife 
a  Ufe  interest  in  the  TlUage  lot,  all  his 
furniture,  etc,  and  bequeathed  to  his  execu- 
tors In  trust  the  remainder  of  bis  estate,  to 
sdl  and  couT^  and  convert  Into  monegr,  the 
income  ot  which  was  to  be  paid  annually  to 
his  wife  so  long  as  she  lived.  His  son  Henry 
O.,  upon  the  death  of  his  mother,  was  to  be 
paid  $100  In  addition  to  the  $2,000  or  $3,000 
he  had  already  given  him.  Gertaln  of  his 
grandchildren  living  at  his  decease  were  each 
to  rec^ve  $100  and  his  son  Emery  8.  the 
sum  of  $2,000;  and  the  residue,  after  paying 
the  funenil  expeBseB.  for  tombstones,  etc. 
he  gave  to  his  daughter  Mrs.  McLeod  and 
his  son  Emery  S.  He  made  his  wife  and  his 
daughter  Mrs.  McLeod  executrlces  of  his 
will.  On  February  12,  1890,  Stephen  Frank 
died.  On  the  27th  of  that  month  Mrs.  Aba- 
gall  Frank  filed  a  petition  In  the  probate 
court  for  probate  of  the  will,  and,  she  re- 
fusing to  act  as  executrix,  the  trust  was  as- 
sumed by  the  daughter  Mrs.  McLeod.  The 
son  Henry  receipted  for  all  that  was  his 
due  under  the  will.  On  June  27th  foUowIng 
Abagali  receipted  for  all  she  claimed  of  the 
personal  estate  under  the  will,  which 
amounted  to  $315.10.  After  this  time  the 
widow  received  the  Income  from  these  se- 
curities, and,  so  far  as  appears  Tiy  this  record, 
never  made  nny  claim  Uiat  they  or  any  part 
of  them  belonged  to  her.  She  died  December 
26,.  1800.  Tbesc  securities  were  found  among 
the  papers  of  Stephen  W.,  and  passed  Into 
the  hands  of  Mrs.  AicLeod,  as  executrix, 
and  were  treated  as  a  part  of  the  estate  of 
Stephen  until  after  the  death  of  his  widow. 
In  1801,  Henry  Frank  61ed  a  petition  In  the 
probate  court  for  the  appointment  of  an  ad- 
ministrator of  the  estate  of  his  mother,  and 


Mr.  Free  wss  so  appointed.  lUs  proceed- 
ing was  then  commenced  to  declare  these 
securities  as  belon^ng  to  the  ei^te  of  Aba- 
gall,  claiming  that  adie  took  the  absolute  title 
to  tbem  as  survivor  of  hers^  and  her 'bus- 
band,  to  whom  th^  were  j(^t]y  made. 
There  Is  no  controversy  In  the  case  except 
sncA  as  grows  out  of  these  securities,  uid. 
so  far  as  appears,  no  rights  of  creditors  are 
concerned.  The  naked  question  is,  did  the 
wife  take  these  secoritlea  at  the  death  of 
the  husband? 

The  husband  was  fbe  owner  of  tbe  land 
out  of  Yi^dch  ttie  securities  grew.  After  they 
were  taken,  they  were  treated  as  his  In- 
dividual property  during  his  lifetime;  "Bb 
dealt  with  them  as  socb,  and  at  his  deatb 
disposed  of  them  by  Us  win.  His  vrife,  as  it 
appears,  always  r^arded  them  as  his  prop- 
erty during  his  UfMime,  and  after  Us  deatli 
acquiesced  In  their  bdng  Inventoried  and 
treated  as  a  part  of  his  estate,  taking  and 
reodptlng  for  her  dure  and  interest  in  tlie 
estate  as  given  her  by  the  will,  and  was  ap- 
parratly  satisfied  to  have  the  securities  treat- 
ed as  a  part  of  her  husband's  estate  up  to 
and  at  the  time  of  her  death.  No  one  raised 
any  question  about  It,  until  after  her  death, 
when  the  son  Henry  O.,  who  was  given  only 
$100  by  his  father's  will,  made  the  claim 
that  the  securities  bdonged  to  his  niother^ 
eetete.  Counsel  for  defendant  dtes  cases  in 
his  brief  where  it  has  been  held  by  this 
oourt  that  a  Joint  deed  to  husband  and  wiffr 
conv^red  the  estate  to  tiiem  by  entiretlea, 
and  that  the  right  of  snrvivorsUp  exists 
in  such  cases,  so  that  where  one  dies  the 
other  is  vested  with  the  whole  estete.  But 
this  doctrine  has  not  been  aiviied  to  mort- 
gage securities  with  such  strictness.  In  Walt 
V.  Bovee,  35  Micb.  ^6,  It  was  said:  "Hie 
drift  of  ptdlcy  and  o^lon.  as  shown  by 
legislative  and  Judicial  decisions.  Is  strcm^ 
adverse  to  the  doctrine  of  taking  by  mere 
rl^t  of  snrvivorsUp,  except  in  a  few  special 
cases;  and  it  should  not  be  applied  except 
where  tbe  law  In  its  favor  is  dear."  In  the 
above  cose  the  husband  and  wife  were  each 
[KMsessed  of  condd«iible  means,  and  made 
Investments  Jointly,  each  supplying  half  of 
the  funds.  On  the  death  of  the  husband  the 
wife  claimed  the  whole  of  the  securities  by 
Tight  of  snrvlvorshlp.  Hits  ri^t  was  denied, 
and  It  was  said:  "Our  own  decisions  relative 
to  the  rights  of  husband  and  wife  in  case  of 
united  holdings  of  real  estate  afford  no  argu- 
ment here."  It  is  evident  from  the  testlirony 
given  by  the  complainant  In  the  present  c:ise 
that  the  scrivener  In  drafting  the  mortg-age. 
notes,  and  assignment  did  not  make  than 
In  accordance  with  the  understanding  of  the 
parties.  It  Is  also  evident  from  the  testi- 
mony of  the  witnesses  that  Abagoil  never 
imderstood  that  she  bad  any  more  right  lu 
these  securities  than  she  had  In  the  real  es- 
tate out  of  which  they  grew.  The  will  was 
made  within  two  days  after  they  were  tuk- 
eu,  and      the  will  die  was  given  a  life  In- 
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terwt  In  tbem.  Baiiita1)]y  tbey  vere  a  part 
of  thft  estate  of  tbe  husband,  and,  being  so 
treated  by  tbe  parties  thmselves,  and  so 
nnderatood  by  them,  they  must  now  be  so 
treated,  and  reformed  accordingly.  In  any 
erent,  <mly  one-half  could  go  to  tbe  estate  of 
the  wife  under  the  rule  In  Walt  t.  Bovee, 
supra;  but,  under  the  facts  shown,  the  whole 
securities  must  be  treated  as  belonging  to 
the  estate  of  the  husband.  Ihe  decree  of 
the  coort  below  must  be  affirmed,  with  costs. 

HOOKEB.  a  J.,  and  MoGRATH  and 
UliANT,  JJ.,  concurred. 

MONTOOMERT,  J.,  (dissenting.)  I  do  not 
think  that  the  evidence  Justifies  the  con- 
dudon  that  there  was  any  mistake  In  draft- 
ing the  note  and  mortgage. 


IiAMONT  V.  LA.  FEVBB  et  al. 

(Supreme  Court  of  Michigan.    June  28,  1803.) 

Co:fTBAor  OF  Hals— MscHAinc's  Libx— Btatb* 
HBNT— Notice— HoMsaTEAD. 

1.  A  coQtract  of  sale  Is  valid  thoa^  no 
time  of  payment  Is  agreed  on,  tbe  law  implying 
payment  on  delivery. 

2.  A  lien  is  not  lost  where  by  an  honest 
mistake  too  much  was  "laimed  In  the  statement, 
or  where  there  is  a  failore  of  proof  as  to  tbe 
entire  amount  claimed. 

Where  the  contract  to  furnish  materials 
is  made  with  the  owner,  no  notice  of  lien  Is  re- 
quired. 

4.  Where  material  is  furnished  for  a  bulld- 
ins  erected  on  two  lots,  and  ia  used  on  both, 
the  lien  attaches  to  both  lots. 

5.  Where  defendants  purchased  and  moved 
on  the  premises  before  the  materials  were 
boneht,  with  the  design  of  makinfr  it  their 
home,  they  thereby  made  it  their  homestead, 
and  the  fact  that  the  bnildine  erected  on  the 
land  was  an  hotd  made  no  difference. 

Appeal  from  tdrcult  court.  Bay  oonnty.  In 
idmncery;  George  P.  Cobb.  Judge. 

Bill  by  Matthew  Lament  against  Frank 
La.  Fevre  and  wife  and  Mlcbad  Dally  to  cat- 
force  a  medumlc's  11«l  Decree  for  oom- 
plafnant  Defendants  appeal  Affirmed. 

McDonell  A  Hall,  for  appdlanta.  Batch 
&  Cooley,  for  appellee. 

HOOKER.  C.  J.  Complainant,  a  material 
man,  tUed  the  bill  In  this  cause  against  Frank 
La  Ferre  and  Alnilna  La  Fevre.  husband 
and  wife,  and  Michael  Daily,  to  enforce  a 
mf^hanfc's  lien  for  material  furnished  for  an 
hotel  erected  upon  premises  owned  by  Frank 
La  Fevre.  A  contract  to  furnish  material, 
erect  and  complete  said  hotel,  was  let  by 
La  Fevre  to  a  firm  of  buildei-s  named  Willis 
A  Grant,  who  in  turn  sublet  a  portion  to  one 
Thompson.  Thompson  failed  to  perform, 
and  negotiations  were  had  whereby  com- 
pliiln.int  furnished  material  which  Thompson 
filiould  have  furnished.  Ttie  principal  dis- 
pute, so  far  as  the  facts  are  concerned,  is 
ower  the  question  of  defendant  Frank  La 
tVvre's  liability  to  complainant  for  this  ma- 


terial, the  complainant  assortiug  that  It  was 
furnished  upon  the  request  of  La  Fevre.  ac- 
companied by  a  promise  to  pay  for  the  same 
the  amount  of  complainant's  bid.  The  de- 
fraidants  deny  thot  La  Fevre  promised  to 
pay  for  the  material,  and  allege  further  that, 
if  he  did,  the  promise,  being  oral,  would 
come  within  the  statute  of  frauds  as  a  prom- 
ise to  pay  the  debt  of  Willis  &  Grant,  who 
were  nnder  contract  obligations  with  Frank 
La  Fevre  to  furnish  the  material.  Upon  the 
question  of  fact  It  Is  sufficient  to  say  that  we 
agree  with  the  circuit  Judge  that  the  com- 
plainant established  the  contract  alleged,  and 
that  it  was  an  original  promise,  and  valid. 
It  was  not  within  the  statute,  for  complain- 
ant did  not  8^  to  WilllB  &  Grant,  nor  did 
they  purchase  the  material  from  bim. 

A  number  of  legal  questions  arise.  It  Is 
contended  that  there  was  no  meeting  of 
minds,  because  no  time  appears  to  have  beat 
specified  when  the  amount  agreed  upon  for 
the  material  should  t>e  paid,  but  the  rule  of 
construction  in  such  cases  is  that  payment 
upon  delivery  Is  contemplated.  Tbe  state- 
ment flled  with  the  register  of  deeds  was  to 
the  effect  that  the  materials  were  furnished 
"In  pursuffnoe  of  a  certain  contract  with 
Frank  La  Fevre."  and  that  there  was  (320 
due,  and  a  copy  of  this  statement,  with  notice 
of  ffilng,  was  served  on  Frank  La  Ferre 
only.  The  bill  alleges  two  contracts.— one 
made  oa  or  about  July  26.  1890,  for  $400; 
and  another,  "that  complainant  should  fur- 
nish for  the  building  such  materials  as  La 
Fevre  might  order  from  time  to  time,  for 
which  he  (La  Fevre)  would  pay,  tmder  which 
arrangement  complainant  furnished  materi- 
als to  the  amount  of  $20."  This  sum  of  $20 
was  rejected  by  the  circuit  Judge,  and,  as 
complainant  did  not  appeal,  cannot  be  al- 
lowed here.  It  Is  mentioned  because  the 
defendants  assert  that  It  Is  tbe  occasion  of  a 
variance  between  tbe  statement,  which  men- 
tions one  contract,  and  the  bill  and  proofs, 
wtUcb  mention  two;  and  it  is  contended 
further  that  the  statement  is  excessive  by 
this  amount,  and  that  the  lien  Is  therefore 
lost  It  appears  that  the  only  reason  for 
denying  complainant  any  poi-tlon  of  his  claim 
was  the  fact  that  in  his  statement  of  lien  he 
did  not  say  two  certain  contracts  Instead  of 
one.  By  a  mere  technicality  he  Is  deprived 
of  his  security  for  $20,  although  an  honest 
claim.  The  case  differs  from  those  cited  by 
counsel  for  defendants  where  persons  wrong- 
fully clouding  debtors'  titles  with  exceaslve 
liens  are  denied  the  benefit  of  the  8tatut(\ 
The  case  of  Glbbs  v.  Hancbette,  (Mich.)  51 
N.  W.  Rep.  601,  carefully  distinguishes  be- 
tween such  cases  and  those  where,  thi-ou:rh  an 
honest  mistake,  too  much  has  been  claimed 
in  the  statement  of  lion,  or  by  reason  of  a 
failure  of  proof  the  claimant  was  denied  the 
entire  amount  claimed.  We  think  this  case 
la  of  Oie  latter  description.  Under  bla  plead- 
ing the  court  below  declined  to  consider  the 
$20  Item,  and  for  reasms  gfvoi  we  cannot 
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Allow  him  the  amount  here,  tf  we  shoal<l  find 
the  statement  filed  would  pomlt  It,  abont 
which  we  find  It  tmnecassary  to  express  an 

opfulon. 

A  point  is  made  over  the  matter  of  notice, 
defendant  Almlna  La  Fevre  not  having  been 
«erred  with  notice.  The  object  of  a  notice 
la  to  prevent  the  owner  from  paying  the 
principal  contractor,  (Laws  1885,  p.  297,  §  5.) 
And  In  this  case,  as  the  contract  was  made 
with  the  owner,  there  was  no  necessity  for 
A  notice.  The  validity  of  a  lien  does  not  de- 
pend upon  the  notice.  Kirkwood  v.  Hoxle, 
<Mlch.)  54  N.  W.  Rep.  721.  The  bnUding  for 
which  this  material  was  famished  was  an 
hotel,  with  a  wing;  the  latter,  used  for  a 
barber  shop,  being  entirely  on  the  west  half 
of  lot  11,  while  the  former  was  on  the  west 
half  of  lot  12,  of  bloclc  19,  In  Bay  City.  The 
proof  shows  that  the  timber  was  used  in 
both,  which  were  being  erected  together,  and 
It  Is  not  an  unreasonable  assumption  that 
both  were  contemplated  when  the  contract 
was  mode.  We  think  they  should  be  treated 
as  one  parcel,  as  defendant  evid^tly  treated 
them,  and  that  the  lien  attached  to  both. 

The  remaining  question  pertains  to  the 
homestead  rights  of  Mrs.  La  Fevre.  The 
'defendants  purchased  the  premises  for  a 
homestead  before  contracting,  and  moved  up- 
on them  before  the  statement  of  lien  was 
filed,  with  the  design  of  making  It  their 
borne.  They  thereby  made  It  a  homestead, 
and  the  fact  that  the  building  erected  and  in 
which  they  reside  Is  an  hotel  made  no  dif- 
ference. Milla  V.  Hobbs,  76  Mich.  122;' 
mng  V.  Welbom,  83  Mich.  199,  47  N.  W. 
Bep.  106.  To  the  amomit  of  $1,500  It  was 
■exempt  from  this  lien.  Beyond  that  sum 
the  Hen  attaches,  and,  as  the  premises  can- 
not be  divided,  a  sale  affords  the  only  means 
of  reaching  the  excess.  To  hold  that  It  could 
flot  l>e  reached  because  Indivisible  would  be 
to  do  violence  to  the  plain  intent  of  the 
statute,  which,  while  it  alms  to  afford  every 
one  a  shelter,  was  not  designed  to  enable 
him  to  defeat  creditors  by  so  constructing 
valuable  property  as  to  make  it  difficult  to 
divide  it.  The  decree  of  the  circuit  court 
will  be  afflrmedt  with  costs.  The  other 
tSom  concurred. 


WHBELER  et  al.  v.  MEYER  et  >I. 
<Sapreme  Oonrt  of  KCchlgan.    June  28,  1E^3.) 
BoKD  FOR  Cons— Jddohbxt  AOai:T8T  Horrtibs. 

Where  a  Judfrment  for  a  nonresMent 

Slainf-iff  is  reversed,  and  a  new  trial  ordered, 
efendant  Is  not  entitled  to  a  jadgmeut  in  the 
ivpellate  ooart  against  the  anretles  an  {rialntlfTB 
bond  for  costs.  Ortmann  v.  Bonli,  4  N.  W. 
Rep.  167,  42  Mich.  464,  followed. 

Action  by  Itussell  Wheeler  and  Frank  B. 
Wheeler  against  r^oulsa  Meyer  and  John  F. 
OuiUoa.  On  motion  to  amend  judgment  so 
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as  to  run  against  plabttUTs  toretleB  for  costiw 
Motion  denied. 

Albert  J.  C^pman,  for  'Uie  motim.  Cor- 
liss, Andrus  &  Tjeete,  opposed. 

PER  CURIAM.  On  March  28,  1893,  the 
defendants'  costs  were  taxed  at  $236  by  the 
clei^  of  ftdB  conrt,  upon  a  judgment  of  tiUs 
court  theretofore  rendered  against  the  de- 
fendants, reversing  the  jndgment  of  llie  dr- 
cult  court  for  the  county  of  Wayne,  and 
ordering  a  new  trial.  PlalntifTs,  bein^  non- 
residents, were  required  to  give  Kcuriiy  for 
costit  which,  on  Ma;  16,  18»8,  they  did.  In 
compliance  with  an  order  of  the  Wayne  dr- 
cult  court  An  execution  having  been  Issued 
for  the  coUectlon  of  said  judgment  was  re* 
turned  uiuatlsfled  on  the  6th  day  of  June, 
1893,  and  the  next  day  defendants'  counsel 
filed  a  certified  copy  of  the  undertaking,  and 
moved  this  court  for  an  amendment  of  the 
Judgment,  so  that  it  should  Include  and  run 
against  the  sureties  for  costs.  The  case  la 
governed  by  Ortmann  v.  Bank,  42  Mich.  464, 
4  N.  W.  Rep.  167. 

The  motion  will  be  denied,  vrlth  costs. 


MAYERS  V.  KAISER  et  aL 
(Supreme  Court  of  WiBConsin.   May  23.  1803.) 
Ckbditok's  BihL  —  Tkan^fkh  or  BDaissss  to 

WlFB— EtidB.VCE— RlQUT  OF  UuSBAKD**  CSBD- 

iTOBS  TO  Wife's  Pkopehtt. 

1.  la  a  suit  to  reacb  land,  the  title  to 
whicli  was  in  the  wife  of  tlie  judgmeDt  debtor, 
and  a  stock  of  ^oods  and  business  carried  on  io 
the  name  of  bis  Bons,  it  appeared  that  when 
the  debtor  became  indebted  to  plaintiff  he  waa 
doing  business  in  his  own  name:  that  he  had 
borrowed  money  of  bis  wife,  giving  his  note 
therefor;  that  she  obtoiued  iudgmoit  ou  the 
note,  and  on  a  sale  of  the  debtor's  goods  on 
execution  on  this,  and  judgmmts  obtatued  by 
other  creditors,  the  wife  and  two  other  cred- 
itors purchased  sufficieat  of  the  goodH  to  sat- 
isfy their  joint  claims;  that  the  -wife  then  pur- 
chased his  share  of  the  goods  of  one  of  the 
creditors,  giving  ber  note  therefor,  and  I? 
atfreement  with  the  other  creditor  they  cod- 
tiuuiHl  the  business,  employiug  the  debtor  as 
a  clerk;  that  after  such  creditor  had  been  paid 
all  his  claim,  except  $500,  the  wife  purchast-d 
hU  interest,  and  coatinued  the  bu^ness  in  her 
name,  employing  the  debtor  as  manacer,  at 
an  agreed  salary;  that  the  wife  paid  her 
Indebtedness  to  the  two  creditors,  and  aft- 
erwards  sold  the  business  to  her  sods  for  a 
valuable  consideration;  that  the  real  estate 
which  was  in  the  wife's  name  Was  her  home, 
and  was  heaviljr  mortgaged.  HM,  that  plain- 
tiff could  not  recova,  as  thov  was  no  fraud 
Bbown  in  any  of  the  transactions. 

2.  Where  a  wife  engages  In  business,  em- 
ploying her  husband  as  agent  and  maanirer. 
the  latter's  creditors  are  not  entitled  to  receive 
payment  of  their  clairos  out  of  the  property-  ac- 
cumulated, beyond  the  present  needs  of  hit 
family,  by  his  skill  and  Industry  In  oondueiiag 
the  business. 

Appeol  from  circuit  oonrt,  Dane  oount^; 
R  G.  Slebec^er,  Judge. 

Action  by  Charles  G.  Mayers,  as  receiver, 
ag.tlnHt  M.  Kaiser  and  others.  Defwdants 
had  judfiuient,  and  platntlfl  appeals.  Af- 
firmed. 
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Xbe  otbsr  futs  fiiUf  appear  in  tiw  follow- 
ing stKtament  iQr  PINNED,  X: 

The  ^alntilt  u  reoelTw  of  the  goods  and 
pnwert7  of  tbe  defendant  M.  Kaiser,  ap- 
pcdntad  In  prooeedlngs  supplementniy  to  ex- 
eeathm  tm  a  judgment  for  ¥301.67.  recorercd 
against  Um  by  one  Taloott,  August  21,  1885, 
In  tlie  droutt  court  for  Daaia  coanty,  brings 
tbls  aotloo.  In  tbe  nature  of  a  onOitofB  suit,* 
against  tiie  sold  11  Kaiser;  Jraude  Kaiser, 
hla  wife;  Joseph  and  Julius  Kaiser,  bis  sons; 
and  Samael  Spiegel,— to  reach,  and  subject 
to  the  payment  of  said  Judgment,  certain 
real  estate,  the  legal  title  to  which  Is  vested 
In  his  said  wife,  and  a  stock  of  goods  and 
business  of  a  store  in  Hadlson  called  '"Hie 
Fair."  carried  on  In  her  name,  but  In  reality, 
as  alleged,  for  and  upon  the  credit  of  aald 
Judgment  debtor,  which  stock  of  gooiU  bad 
been  sold  and  transferred  to  bis  said  two 
sons  and  hla  sou-ln-law,  and  It  was  alleged 
Cliat  said  business  bad  been  carried  on  by 
said  Judgment  debtor,  pretending  to  act  as 
Ills  wife's  agent,  under  some  arrangement 
uith  his  wife,  for  the  purpose  of  cheating 
and  defrauding  his  creditors,  including  said 
Taloott;  that  she  did  not  hi  good  faith  en- 
gage  In  business  with  her  separate  property, 
and  did  not  in  good  faith  employ  her  said 
husband  to  ocmduct  such  business  for  her  as 
her  agent;  that  she  bad  nevo:  actlTely  par- 
ticipated In  the  conduct  of  the  business,  and 
had  little  or  no  knowledge  concerning  It; 
that  ber  husband  had  in  all  respects  conduct- 
ed It  as  his  own,  with  tbe  single  exception 
that  In  doing  so  he  had  pretended  to  act  as 
tbe  Agent  of  his  wife.  It  was  charged  that 
tbe  real  estate  held  by  the  wife  had  been 
purchased  with  the  proceeds  of  such  busi- 
ness, which,  it  was  alleged,  had  been  large 
and  profltaUe,  and  that  said  stock  of  goods 
and  business  had  been  fraudulently  trans- 
ferred to  tbe  said  sons  and  son-ln-Iaw,  who 
had  previously  been  employed  therein  as 
clerks,  with  Intent  to  defraud  the  creditors 
of  the  said  judgment  debtor.  It  was  charged 
that  the  business  and  stock  in  trade  of  tbe 
said  Judgment  debtor  with  which  he  had 
cjirrled  on  business  in  Clilcago  until  October, 
ISaS,  had  been  sold  out  upon  Judgments  by 
confession,— one  In  favor  of  his  wife,  on  a 
note  of  $1,500  held  against  him,  and  one 
in  favor  of  one  Althelmer,  bis  brother-in-law, 
—and  bod  been  purchased  by  one  Wolf,  as 
nsslKUee  of  such  Judgments,  In  fact  for  the 
beucht  of  tbe  judgment  debtor;  that  the 
s:iid  notes  were  given,  Judgments  entered, 
and  sales  made,  for  the  purpose  of  covering 
up  tho  property  of  the  judgment  debtor, 
and  to  prevent  creditors  from  levying  on 
tt,  and  as  a  part  of  a  scheme  for  defrauding 
bis  creditors,  and  that  said  Talwtt  was  one 
of  his  creditors  at  the  time;  tiiat  these 
goods,  and  others  purchased  on  his  credit, 
were  sent  to  Madison,  and  with  Oiem  the 
business  of  the  Fair  was  opened,  and  car- 
ried ou.  In  the  name  of  his  wife.  The  an- 
mwer*  of  the  judgment  debtor  and  his  wife 
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insist  that  tiie  notes  to  her  and  Samn^  Alt- 
helmer  were  given  tor  an  actu:il  Indebted- 
ness few  tbose  sums,  respectively,  and  deny 
that  they  were  glvoi  or  used  for  any  fraudu- 
lent or  improper  purpose,  and  deny,  gen- 
erally and  spet^cally,  all  the  cbai-ges  of 
fraud  stated  In  the  complaint,  and  alle^ 
that  the  purchase  of  said  goods  was  for  tbe 
benefit  of  said  Wolf,  and  that  they  were  aft- 
erwards sold  to  the  wife  of  tlie  Judgment 
debtor,  and  placed  In  the  store  where,  ever 
slnoe  November,  1883,  or  thereabouts,  she 
had  carried  on  business.  It  la  denied  that 
any  goods  therefor  were  bought  on  tbe  credit 
of  her  husband,  and  stated  that  all  the  goods 
had  been  purchased  in  the  name  and  for  the 
ben^t  of  hla  wife,  and  the  business  carried 
on  entirely  wltii  ber  means,  and  for  her  ben- 
efit; that  the  OHinectlou  of  the  Judgment 
debtor  therewith  was  steely  as  her  agent, 
and  not  for  his  benefit  In  any  way,  he  work- 
ing for  her  upon  a  regular  salary;  that  the 
stock  of  goods  In  the  Fair  store  did  not  ex- 
ceed In  value  the  sum  of  $5,000,  and  that  the 
real  estate  which  stood  In  the  name  of  the 
wife  was  her  home,  and,  was  heavily  mort- 
gaged; that  tbe  facts  relative  to  said  busi- 
ness, and  to  the  manner  in  which  Judgniepts 
in  favor  of  the  wife  and  Samuel  Altheimer 
were  obtained,  were  fully  Investigated  and 
known  to  Taloott  In  1883,  and  the  six-years 
statute  of  Itmltatlcma  was  r^led  upon  as  a 
bar;  that  It  was  agreed  that  the  goods  pur^ 
chased  at  said  sale  should  be  managed  and 
sold  out  by  Wolf  for  the  common  profit  of 
him  and  Altheimer,  and  it  was  finally  sold 
to  the  wife  of  the  Judgment  debtor,  she  ^v- 
ing  ber  note  for  what  it  had  cost  blin;  that 
the  stock  in  trade  and  business  was  bdM  out 
by  her  February  15,  1892,  for  ?5,3GS.23.  ITie 
answers  denied  all  fraud  in  said  sale.  The 
defendants  Joseph  Kaiser  and  Samuel  Si>h^ 
gel  -set  up  the  circumstances  of  their  pur- 
chase, averring  that  it  was  for  a  valuable 
consideration,  and  in  good  f&ith,  without  any 
Intent  to  defraud  the  creditors  of  said  Kai- 
ser. The  examination  of  the  Judgment  debt- 
or on  supplemental  proceedings  was  given  In 
evidence,  and  also  of  his  wife.  In  relation  to 
tbe  allegations  of  the  complaint,  from  whlc^ 
it  appeared  that  the  Judgment  debtor  was  In 
business  in  Chicago  from  186T  to  1SS3,  and 
was  in  the  wholesale  business  In  1880.  doing 
a  large  business;  that  bis  merchandise  was 
sold  at  sberlfT's  sale,  and  he  did  not  buy  In 
any,  nor  did  his  wife;  that  he  owed  about 
$14,000,  and  he  bad  It  reduced  to  about  $6,- 
000;  that  Marshall  Field  &  Co.  closed  him 
up;  that  the  business  In  Madison  had  been 
her  business,  and  he  managed  It  for  her, 
buying  most  all  of  the  goods  on  credit;  that 
the  bank  accounts  were  kept  in  his  wife's 
name;  that  he  was  ber  employe,  and  never 
put  In  any  money  Hiere,  or  Into  the  property 
that  belonged  to  his  wife;  that  the  money 
that  built  the  houses  came  out  of  the  bufd- 
ness;  that  the  $1,600  on  which  Ae  obtained 
her  Judgment  had  been  owing  horahicelSSl. 
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aod  was  for  a  present  made  to  her  by  her 
QDclee  when  she  was  married,  '^he  wife  of 
the  Judgment  debtor  also  testlrted  on  the 
trial  to  the  effect  that  she  purdiased  Mr. 
Althelmer'e  Interest  In  the  goods  sold  at  Chi- 
cago, and  gave  him  a  note  for  $000.  Simon 
Wolf  also  testified  in  regard  to  the  trans- 
action quite  fully,  and  an  agreement  was 
produced  In  evidence  betwera  him  and  All's. 
Kaiaer,  dated  October  15,  1883.  In  regard 
to  the  sale  and  disposition  of  said  goods,  by 
which  Mayer  Kaiser,  the  Judgment  debtor, 
was  to  be  engaged  as  a  cleric  during  a  sale 
thereof  at  a  salary  of  $25  a  weelc  It  ap- 
peared that  Wolf  received  his  full  i?ay  of 
Mrs.  Kaiser  December  29,  18&1.  Kaiser  tes- 
tified that  when  the  business  was  continued 
in  ZSfadlson  he  took  $5  a  week  tor  his  own 
use  and  support;  that  there  was  no  agree- 
ment alM>ut  salary;  that  the  $25  a  week  was 
never  paid  hbn.  Evidence  was  given  to 
show  that  the  debt  to  Altheimer  was  paid  In 
1885.  Mercantile  agency  reports  were  put 
In  evidence  regarding  the  financial  stand- 
ing of  J.  Kaiser,  J.  Kaiser  Sc  Co.,  and  Kaiser 
Bros.  &  Spiegel,  covering  a  period  from  Oc- 
tober 6,  18S4,  to  February  Zi,  1892,  in  which 
the  stotdi  was  variously  stated  at  from  $10,- 
000  to  $35,000,  and  the  amount  of  yearly 
■ales  at  $50,000  and  upwards,  net  annual 
gains,  $5,000  and  upwards,  and  in  which  It 
was  stated  tliat  the  business  was  CMiducted 
by  Mayer  Kaiser.  Kaiser  made  some  of  the 
reports  for  his  wife. 

The  finding  of  the  circuit  court  as  to  the 
bona  fldes  of  the  business  conducted  In  the 
name  of  Jennie  Kaiser,  the  wife  of  the  Judg- 
ment debtOT,  was  to  the  effect  that  at  the 
Wme  of  their  marriage  she  ret-elved  $1,000, 
marriage  portion.  That  her  husband  was  In 
business  In  Chicago,  and  lost  considerable 
property  In  the  great  fire,  after  which  she 
loaned  her  husband  part  of  her  marriage 
portion,  which  was  used  In  business.  That 
he  was  owing  her  (1,500,  on  accoimt  of  said 
loans.  Octobw  1,  1883,  and  the  judgment 
was  given  on  a  note  for  that  money.  That 
he  was  indebted  to  Marshall  Field  &  Co. 
In  about  $3,000,  and  to  S.  Altheimer  In  about 
$4,700,  and  to  varions  other  creditors.  That 
Field  &  Oo.  recovered  two  Judgments  against 
him  for  their  debt,  upon  which  executions 
were  issued,  and  levied  on  his  property,  to- 
gether with  an  execution  on  the  Judgment 
In  favor  ot  his  wife.  That  the  latter  Judg- 
rient  was  for  a  lull  consideration,  and  was 
not  obtained  for  the  purpose  of  hindering 
or  delaying  the  creditors  of  the  defendant 
M.  Kaiser.  That  more  than  six  years  had 
passed  slnro  Judgment  upon  the  nbte  In  tOr 
vor  of  Talcott  waa  rendered*  and  that  the 
facts  concerning  its  entry  were  fully  known 
to  him,  or  hU  agent.  Immediately  attee  the 
entry  thereof!  That  the  Judgment  In  favor 
of  Altlietmer  was  for  a  valldt  existing  in- 
debtedness, and  an  execution,  in  like  man- 
ner, was  levied  upon  Kalsera  property  sub- 
sequent to  the  Judgments  and  executions  of 


Field  &  Go.  and  Jennie  Kaiser.  That  the 
agent  of  Talcott  was  present  at  the  sale, 
which  was  fiiirly  conducted,  at  public  auc- 
tion, by  the  sheriff  of  Cook  county.  Tliat 
Wolf  purchased  and  became  the  owner  of 
the  Judgment  of  Field  &  Co.  That  there 
was  no  surplus  after  said  execution  sales. 
Wolf,  Mrs.  Kaiser,  and  Altheimer  entered 
Into  an  agreement  In  respect  to  purchasing 
goods  at  the  sale,  to  the  effect  that  what- 
ever goods  were  purchased  should  be  put 
together,  and  sold  In  the  name  of  S.  Wolf 
&  Co.,  and  that  when  Wolf  should  receive 
back  his  money,  expenses,  etc.,  fixed  at 
379.95,  his  Interest  in  them  should  cease; 
tliat  the  expense  of  selling  tbe  goods  should 
be  deducted  from  the  money  received;  and 
that  Kaiser  should  be  employed  as  a  clerk, 
at  a  salary  of  $25  a  week.  Wolf  bid  In  at 
the  sheriff's  sale  goods  enough  to  cover  the 
Judgments  of  Field  &  Co.  owned  by  him, 
and,  as  agent  for  Mrs.  Kaiser,  he  bid  In 
enough  of  the  stock  to  cover  the  amount  of 
her  Judgment,  and  Altheimer  Ud  In  enough 
to  amount  to  the  sum  of  $897.85.  That  the 
goods  were  moved  into  a  store  in  Chicago, 
Mrs.  Kaiser  purchasing  from  Altheimer  the 
goods  he  had  bought,  for  whl<A  she  gave 
her  Individual  note.  That  the  business  was 
continued  in  Cbicugo  under  the  name  of  S. 
Wolf  &  Co.,  Kaiser  working  under  the  con- 
tnict  at  $25  a  week,  and  he  and  his  wife 
and  family  all  lived  in  the  same  biiilding. 
lliat  the  goods  were  moved  to  Madison,  and 
the  Fair  store  opened  and  operated  by  8. 
Wolf  &  Co.  under  the  contract  until  De- 
cember 28,  1884,  when  Wolf  had  about  $500 
still  in  the  bu^nesB,  and  he  then  sold  out 
to  the  defendant  Jennie  Kaiser,  took  her 
note  for  the  amount,  which  was  aftenvards 
paid  by  her,  as  was  also  the  $000  to  Alt>> 
heimer.  That  the  business  and  all  the  prop- 
erty from  that  time  on  were  owned  by  tbe 
defendant  Jennie  Kaiser,  and  were  managed 
by  the  defendant  Mayer  Kaiser  as  her  agent, 
lhat  the  chlldr»t  of  the  parties  worked  in 
the  store,  and  all  lived  together.  That  M. 
Kaiser  -was  thereafter  employed  by  the  de- 
fendant J»mie  at  a  salary  of  $5  a  week,  and 
they  were  all  supported  out  of  the  proceeds 
of  the  business,  wlilcii  seems  to  have  been 
reasonably  profitable.  That  on  the  ISth  of 
February,  1892,  an  Inventory  was  taken,  at 
which  time  the  amount  of  stock  waa  $5,308.- 
23,  and  there  were  outstanding  mercanUle 
accounts  agalnrt  It  to  the  amount  of  ^,741.- 
63  That  the  defendant  Jennie  Kaiser  then 
sold  the  stock  of  goods  to  Kaiser  Bros.  A 
Spiegel  for  $5,308.23.  receiving  $2,100  In  cash 
from  them,  th^  note  for  $500,  and  ttiey  an- 
snming  the  mercantile  indebtedness.  That 
the  sale  was  made  In  good  ffttth,  and  ft>r  a 
full  ctmslderatlon,  and  not  tor  the  purpose 
of  hindering  or  delaying  creditors  of  the 
•aid  Judgment  debtor,  or  any  other  person. 
That  the  sum  paid  by  Kaiser  Bros.  &  8|rie- 
g<4  was  all  the  ttoek  was  worth,  and  they 
had  no  notice  or  information  whatever  that 
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tie  bed  mnj  rigbt  or  Interest  thereIn,~Biul, 
ns  a  ooncludon  of  law,  that  the  defendant 
Jennie  Ealser  was  the  absolute  owner  <^  ttxe 
property  up  to  the  time  of  the  sale  to  Kalaer 
Bros.  &  Splegd.  when  they  became,  and  now 
are,  the  owners  thereof,  and  that  none  of 
tiie  property  could  be  subjected  to  the  debts 
of  said  Judgment  debtor.  The  action  was 
dismissed,  with  costs  agalnat  the  receiver, 
am  such,  but  no  personal  Judgment  was  given 
against  him,  from  which  be  appealed. 

Bashford,  O'Connor  &  Polleys,  for  appel- 
lant Bushnell,  Rogers  &  Hall  and  H.  W. 
Gbynoweth,  for  respondents 

PINNET,  J.»  (after  stating  the  facts.)  1. 
Ilia  eridMice  shows  that  the  Judgments  up- 
on which  the  stock  of  Mayw  Kaiser,  the 
Judgment  debtor,  was  sold  out  in  Chicago 
In  October,  1883,  were  for  honest  debts 
which  he  then  owed;  and  tbere  la  nothing  In 
the  evidence,  so  far  as  we  are  able  to  see. 
to  show  that  there  was  anything  improper 
or  unfair  in  the  manner  In  which  the  title 
to  the  stock  purchased  became  vested  In 
Mrs.  Kaiser,  Simon  Wolf,  and  Althelmer, 
Octobn-  IS,  1883.  or  In  the  agreemmt  which 
they  made  for  Its  management  and  sale  by 
Wolf  and  Mrs.  Kaiser  for  the  b«ieflt  of  the 
purchasers.  The  agreement  of  that  date 
Is  a  plain  and  reasonable  business  arrange- 
ment, and  the  facts  which  It  recites  are  sus- 
tained by  the  evidence.  There  Is  nothing 
to  show  that  the  husband  and  Judgment 
debtor  had  or  used  any  funds  or  means  of 
his  own  to  enable  his  wife  ultimately  to  be- 
come the  sole  owner  ct  the  business  con- 
ducted at  the  Fair,  established  In  the  first 
Instance  by  Wolf  and  Mrs.  Kaiser  under  said 
agreement  Tlie  note  for  (1J300.  upon  which 
the  Judgment  against  Kalaer,  In  favor  of 
his  wife,  was  rendered,  was  given  for  money 
which  she  testifies  loaned  her  hortiand, 
and  the  greater  part  of  It  but  a  short  time 
before  his  failure;  and  his  testimony  tends 
to  show  that  the  money  was  loaned,  and 
v'OB  not  a  gift  There  Is  no  evidence  to  the 
contrary,  and  the  finding  of  the  drcult  court 
tliat  It  was  a  loan  Is  sustained,  we  think,  by 
tho  evidence.  If  the  money  was  a  bona  fide 
loan,  and  not  a  gift  there  is  no  reason  why 
the  wife  should  not  be  protected,  in  like 
manner  as  other  creditora.  She  purchased 
Wolfs  Interest  and  made  full  payment 
therefor.  December  20,  1S84,  and  bought  out 
and  paid  Althelmer  for  his  Interest  Mrs. 
Kaiser's  husband,  the  Judgment  debtor,  was 
employed  In  the  mean  time  In  the  bu^ness, 
at  $25  per  week;  and  he  managed  the  busi- 
ness, and  rendered  his  peiwHial  services, 
which  were  thereafter  continued  at  the  rate 
of  95  p«r  week.  It  seems  clear  that  the 
title  to  the  goods  and  business  was  until 
the  sale  thereof,  February  15,  1802,  to  her 
codefendants,  her  sens  and  aon-ln-law.  In 
Mrs.  Kaiser,  and  there  is  no  reason  what- 
ever fw  aoestlwlng  Its  validity  as  to  her 


husband's  creditors,  onlefls  fba  ftct  that  he 
gave  his  personal  time,  attrition,  and  serv- 
ices to  the  management  and  conduct  of  Uie 
business  for  about  nine  yean  Is  ground  for 
Impeaching  her  title,  as  being  for  that  rear 
sc-n  fraudulent  as  against  his  creditors,  and 
who  were  such  at  the  time  of  the  execution 
sales.  In  October,  1883.  It  may  be  conceded 
tbat  there  are  some  statements  In  the  testi- 
mony of  the  Judgment  debtor  calculated 
to  create  su^Idon.  and  partlcnlariy  In  re- 
speot  to  the  extent  of  the  business,  amount 
of  proflts,  and  value  of  the  stock;  but  these 
appear,  upon  the  wh<de,  to  have  been  gross- 
ly exaggerated.  The  circuit  court  found 
that  the  sale  of  the  stock,  of  February  15, 
1802,  was  for  Its  fair  value,  and  the  real  es- 
tate, the  home  of  the  family,  appears  to  be 
incumbered.  While  the  court  should  care- 
fully scrutinize  all  cases  of  alleged  fraud 
agulnst  creditors,  wherein  members  of  the 
family  of  the  d^tor  make  claim  to  Impor- 
tant or  valuable  Interests,  as  against  cred- 
itors, yet  Judgment  cannot  go  upon  mere 
susplcICML  Fraud  cannot  be  presumed,  and 
the  burden  of  showing  It  Is  cm  him  who  al- 
leges it 

2.  As  the  business  established  at  Madison 
In  the  Fair  store  was  the  business  of  Mrs. 
Kaiser,  aa  against  her  husband's  creditors, 
she  might  lawfully  employ  her  husband, 
with  or  vrlthout  hire,  to  manage  It  and  as- 
sist her  Id  carrying  It  on.  The  evidence  does 
not  BUB  tain,  we  think,  the  charge  that  what 
he  did  in  this  respect  was  In  purBiuince  of 
any  plan  or  scheme  to  defraud  his  creditors. 
The  business  was  not  only  her  own,  and 
transacted  In  all  respecta  In  her  own  name, 
but  it  does  not  ap[>ear  tliat  any  claim  was 
ever  made  to  the  contrary  until  this  proceed- 
ing was  Instituted,  nor  that  she  ever  made 
any  concession,  or  her  husband  any  claim, 
to  the  contrary,  or  that  he  has,  during 
a  period  of  eight  or  nine  years,  used 
any  of  the  proceeds,  beyond  his  five  dollars 
per  week,  aa  his  own,  or  claimed  the  right 
to  do  so.  We  are  unable  to  say  tbat  his  em- 
ployment and  management  of  the  business 
was  not  In  good  faith,  or  that  it  shows  that 
he  was  the  real  owner,  and  the  title  of  his 
wife  was  merely  nominal  or  colorable.  Airs. 
Kaiser  had  a  right  to  deal  with  her  separate 
property  in  all  respects  as  a  feme  sole,  and 
had  a  right  to  employ  agents  to  assist  her 
In  managing  her  property,  and  carrying  on 
her  business;  and  she  had  a  rlg^t  to  employ 
or  avail  herself  of  the  services  of  her  hus- 
band, without  subjecting  her  separate  estate 
to  the  claims  of  bis  creditors.  "With  respect 
to  her  separate  property  the  statute  has 
placed  her  upon  the  same  footing  as  to  all 
the  world,  tier  husband  Included,  as  If  she 
were.  In  the  words  of  the  statute,  'a  single 
female.'  But  she  may  not  enter  into  part- 
nership with  him.  Fuller  &  FuDer  Co.  v. 
McHenry,  (Wis.)  63  N.  W.  Rep.  e9&  As  a 
negotiation  or  dealing,  therefore,  wltli  re- 
spect to  her  separate  estate,  the  transaction 
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Is  to  be  looked  upon  as  If  the  debtor  was  not 
her  htuband,  but  a  stranger.  The  marriage 
relation  is  to  be  disregarded,  except  where 
the  questloD  of  fraud  arises;  and  there  It 
will  be  considered,  and  the  transaction  more 
closely  ftcmtlnlzed,  on  account  of  the  greater 
Inducements  offered,  and  facilities  afforded, 
for  the  commission  of  fraud."  Beard  t.  De- 
dolph,  29  Wis.  140;  Hoxle  T.  Price,  81  Wis. 
82;  Abbey  t.  D^o.  44  N.  Y.  348;  Gage  t. 
Dauchy,  84  N.  T.  297. 

3.  The  proiMsidon  most  strongly  pressed 
at  the  argument  was  that  the  creditors  of 
Kaiser,  the  husband,  were  entitled  to  receive 
payinent  of  th^r  claims  out  of  the  property 
accumulated,  beyond  the  present  needs  of 
his  family,  by  his  skill.  Industry,  and  ability 
In  managing  and  conducting  the  bufdnees  of 
the  Fair,  as  the  agent  of  his  wife;  and  the 
cases  of  GUdden  t.  Taylor.  16  Ohio  St.  609, 
and  Feller  v.  Alden,  23  Wis.  801,  among  oth- 
ers, were  cited  in  support  of  the  position. 
This  contention  Is  contrary  to  the  case  of 
Dayton  v.  Walsh,  47  Wis.  113,  2  N.  W.  Rep. 
65,  wherein  It  was  held  that  where  a  mar- 
ried woman,  having  at  the  time  no  separate 
estate,  purchased  a  farm  of  a  stranger  en- 
tirely upon  credit,  giving  her  notes  for  the 
price,  secured  by  a  mortgage  on  the  proper- 
ty, and  her  husband  lived  with  her  on  the 
fiirm,  and  controlled  the  farm  labor,  carry- 
ing on  the  business  In  her  name,  and  as  her 
agent  without  any  agreement  as  to  his  com- 
pensation for  such  services,  the  purchase  by 
her  having  been  made  In  good  faith,  and  not 
as  a  means  of  fraudulently  placing  the  hus- 
band's property  beyond  the  roach  of  his  cred- 
itors, the  crops  raised  on  the  farm  by  their 
Joint  lalx)r  and  management  belonged  to  the 
wife,  and  that  they  were  not  subject  to  sale 
for  the  husband's  debts.  This  conclusion 
was  considered  to  be  In  accordance  with  the 
case  of  Feller  v.  Alden.  23  Wis.  301.  relied 
on  by  the  appellant  In  Feller  v.  Alden  It 
was  held  that,  where  the  wife  owned  land  as 
her  separate  estate,  she  might  cultivate  it  by 
means  of  the  labor  of  her  husband  and  their 
minor  children,  and  that  the  legal  title  to  the 
products  and  proceeds  would  be  In  her,  so 
that  they  conld  not  be  levied  upon  under  an 
execution  against  her  husband;  that  the 
mere  fact  that  the  wife  employed  the  hus- 
band's services  In  cultivating  her  land  was 
not  proof  of  an  attempt  to  defraud  his  cred- 
itors. It  was  questioned  In  that  case,  upon 
^he  authority  of  Glldden  v.  Taylor,  16  Ohio 
St  G09,  whether  a  court  of  equity,  upon  a 
proper  application  of  the  husband's  creditors, 
would  not  make  an  apportionment  of  the 
products,  as  between  the  fiilr  rent  and  use 
of  the  capital  of  the  wife,  and  the  value  of 
the  persooal  services  of  the  husband,  so  as 
to  give  the  creditors  the  benefit  of  his  Indus- 
try, but  the  question  was  not  decided.  The 
«ase  of  Glldden  v.  Taylor,  supra,  is  material- 
ly different  from  this  case.  In  respt.'ct  to  the 
fiict  that  in  this  the  hnsbnnd  had  n  compen- 
sation for  his  services,  and  none  of  his  prop- 


erty was  used  In  the  bastnem,  and  none  of 
the  profttfl  applied  to  his  use.  P^n  v. 
Whitehead,  17  Qrat  503,  seems  to  hold  that 
In  such  a  case  as  Glldden  v.  Taylor  the  wife 
would  not  be  entitled  to  any  share  of  the 
profits.  It  Is  stated  In  some  of  the  text- 
books, and  hdd  1^  many  weU-consldered 
cases,  that  the  time,  talents,  and  Industry  of 
a  debtor  are  at  his  own  disposal,  and  that 
his  creditors  have  no  claim  thereto;  that  he 
may  bestow  them  gratuitously  upon  whom 
he  will,  and  upon  his  wife  as  well  as  anoth- 
er, and  that  ,he  cannot  be  compelled  to  labor 
for  the  benefit  or  advantage  of  his  creditors; 
that  while  the  law  does  not  require  the  wife 
to  support  the  husband.  It  does  not  prohibit 
her  from  using  her  own  means  for  that  pur- 
pose, or  for  the  support  of  his  children.  2 
Blsh.  &far.  Worn,  i  453;  Kelly,  Cont  149; 
Abbey  v.  Deyo,  44  N.  Y.  344;  Gage  v. 
Dauchy,  34  N.  Y.  293;  Buckley  v.  Wells,  33 
N.  Y.  618;  Foster  v.  Persch,  68  N.  Y.  400; 
Bank  v.  Guenther,  123  N.  Y.  668,  25  N.  B. 
Rep.  986.  In  Sperlng  v.  Laughlln,  113  Pa. 
St  209,  213,  6  Atl.  Rep.  64.  It  was  held  that. 
If  a  married  woman's  separate  rl^t  to  prop- 
erty Is  found  to  exist,  her  husband  may  not 
only  act  as  her  agent  but  he  has  the  legal 
right  to  give  his  wife  his  labor  and  skill  iu 
conducting  her  business,  and  bis  creditors 
cannot  sell  her  property,  produced  by  his  la- 
bor and  skill  with  her  original  property. 
Baxter  v.  MaxweU,  116  Pa.  St  473,  8  AtL 
Rep.  681.  The  entire  question,  In  all  such 
cases,  would  seem  to  be  whether  the  proper- 
ty and  business  In  question  Is  really  that  of 
the  wife,  or  whethw  It  Is  that  of  the  hus- 
band, and  her  claim  to  It  a  mere  cover  to 
protect  It  from  his  creditors.  We  are  unable 
to  understand  how  the  husband's  creditors 
can  be  said  to  be  defrauded,  when  they  can- 
not compel  him  to  labor  for  their  benefit  If 
he  voluntarily  bestows  on  others,  or  on  hia 
wife,  that  whldi,  under  the  law,  they  can- 
not reach  for  the  satisfaction  of  thdr  de- 
mands. The  cases  of  Wortman  v.  Price,  47 
m.  22,  and  Wilson  v.  Loomls,  55  IlL  352, 
while  differing  In  some  respects  from  the 
present  are  not  In  accord  with  our  own 
cases,  or  those  cited  above;  and  Hallowell  t. 
^rter,  36  Pa.  St  375,  was  a  case  of  con- 
fusion of  property,  and  the  whole  was  held 
liable  for  the  husband's  debts.  The  cases 
that  hold  or  Intimate  an  opinion  that.  In  a 
court  of  equity,  an  apportionment  of  profits 
or  division  of  property  may  be  had,  at  the 
suit  of  the  husband's  creditors,  will  be  found 
to  rest  upon  the  grotmd  of  community  oi 
blending  of  the  money  or  property  of  the 
husband,  as  well  as  his  lat>or,  with  the  prop- 
erty of  the  wife,  in  some  business  venture  or 
enterprise.  In  whidi  there  Is  a  common  par 
tlclpatlon  In  or  use  of  the  profits;  and  we 
have  met  with  no  case  In  which  the  bare 
fact  that  the  time,  aklll,  ond  labor  of  the  hus- 
band, devoted  to  the  business  of  the  wife, 
has  been  held  to  give  rise  to  such  an  equity. 
It  Is  difficult  to  see  how  such  an  cquRy  could 
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ariM  where  the  husband  baa  already  been 
paid  for  bis  aerrlces,  aa  agreed,  by  the  wUe. 
We  think  that  the  plalntifTs  coDtentlon  In 
this  respect  cannot  be  sustained.  We  think 
that  the  evidence  sustains  the  findings  of  the 
elrcult  court,  and  it  Is  tlierefore  not  neces- 
sary to  consider  the  question  whether  the  ac- 
tion was  barred  by  the  statute  nf  Ilmltatlooa, 
or  by  laches  on  the  part  of  the  creditor  In- 
stitution the  action.  We  do  not  find  any  er* 
ror  la  the  record.  The  Judgment  of  tti*  dr- 
cult  court  is  affirmed. 


VALLEY  IRON-WORKS  MANUP*G  CO.  t. 

OIIAND  RAPIDS  FLOURING-MILL  CO. 
(Sopreme  Court  of  ^scoadn.  May  23,  1893.) 
8AI.B— A(.-TioN  rosFaiCB— EviuBKCB—AaeuuBMTS 
or  COCX9EL— Hevikw  ok  Appeal. 

1.  Where  tbe  evidence  la  conflicting,  a  ver- 
dict of  a  jary  will  not  be  disturbed  for  alleged 
Insufficiency  of  evideace  to  aammrt  it 

2.  Where,  in  an  action  for  the  price  of  a 
wheel,  tbe  isaae  la  whether  or  not  defendant 
act-epted  the  wheel  after  taking  It  on  trial,  evi- 
dence is  competent,  as  showing  an  acceptance, 
that  defendant  gave  plaintiff  a  note  for  the 
price  and  several  times  renewed  such  note, 
even  though,  on  giving  the  first  note,  defend- 
ant rested  the  qneation  of  acceptance  for  far- 
ther coDsideration. 

3.  It  la  competent  for  plaintiff's  counsel,  in 
argnnieut,  to  comment  on  the  fact,  proren  in 
evidence,  that  defendant  had  sold  the  wheel 
after  tbe  commencement  of  the  action,  as 
showing  an  aeowtanca  before  the  institntioa  of 
the  Bcuon. 

4.  It  is  competent  to  show,  by  a  witness  to 
whom  defendant  had  sold  the  wheel,  the  man- 
ner in  which  it  operated  after  his  purchase  of 
It,  it  appearing  that  all  material  conditions  re- 
mained substantial^  as  they  did  at  the  time 
of  purchase. 

5.  Where,  in  an  action  for  the  price  of  a 
wheel,  defendant  counterclaims  for  damages  re- 
sulting from  an  alleged  defect  io  the  wheel, 
the  exclusion  of  evidence  of  such  damage  la 
barmless,  wha«  tjie  jury  found  for  plaintiff. 

Appeal  from  circuit  court,  Fond  dn  Iaq 
oonnty;  N.  S.  Gtlson,  Judge. 

Action  by  the  Valley  Iron-Works  Manufte- 
tnrlng  Company  against  the  Grand  Rapids 
FIourlEg-MUl  Company  for  the  price  of  a 
wheel  sold  defendant.  Prom  a  judgment  tor 
plalntlBT,  defendant  appeals.  Affirmed. 

The  other  facta  fully  appear  In  the  follow- 
ing statement  by  PINNEV.  J.: 

This  action  was  brought  to  recover  the  pur- 
chase priceof  a  water  wheel  and  fixtures,  and 
for  the  amount  of  which  the  plaintiff  had  a 
verdict  and  judgment,  and  the  defendant  ap- 
pealed. The  price  of  tbe  wheel  was  f 700,  and 
for  that  amomit  notes  were  given  by  tbe  de- 
fendant The  complaint  counts— FIrat,  on 
the  sale  and  delivery  of  the  wheel;  second, 
on  the  notes  for  the  price;  and,  third,  upon 
tbe  sale  and  delivery  of  certain  fixtures  for 
$84.  The  defendant  Insisted  that  tbe  notes 
were  not  executed  In  such  a  manner  as  to 
bind,  and  become  the  notes  of,  the  corpora- 
tion defendant;  that  they  were  given  to  the 
plalntiflt  without  consideration,  and  solely  as 
accommodation  paper,  and  not  tat  payment 


for  the  wheel;  that  the  plaintiff  warranted 
the  wheel  to  be  of  sufficient  horae  power, 
mider  the  bead  that  existed  at  defendant's 
mlU,  to  carry  tbe  machinery  of  the  flouring 
mill  to  Ita  full  capacity,  when  the  wheel  to 
the  feed  mill  was  operating  the  feed  mill, 
and  agreed  that  the  wheel  ^onld  operate 
satisfactorily  to  the  defendant;  that  the 
wheel  furnished  was  and  Is  utterly  worthless 
for  the  purposes  for  which  it  was  required 
and  warranted  to  perform;  that  the  plain- 
tUf  foiled  and  refused  to  take  U  away,  and 
to  replace  it  with  a  wheel  such  na  was  re- 
quired by  (ts  agreement  Tbe  defendant,  by 
cmmterdaini,  claimed  damages  by  reason  of 
tbe  InsnfflcUoicy  of  the  wheel.  In  that  wltb 
It  tbe  mill  would  not  manufacture  more 
than  7S  barrels  of  flour  per  day,  while  Its 
full  capadty.  with  a  proper  wheel,  was  110 
barrels  per  day.  It  appeared  tbat  the  whed 
was  furnished  under  an  order  from  the  de- 
fendant to  tbe  plaintiff  given  October  21, 
ISST,  requesting  It  to  deliver  to  the  defend- 
ant, "on  cara  at  Grand  Raplda,  Wis.,  one  alz- 
ty-flve  Inch  special  Elmer  wheel,  to  nm  witili 
the  son,  *  *  *  to  be  ddlvered  within 
thirty  days,  or  sooner,  U  possible.  The 
above  wheel  we  agree  to  phice  within  our 
flume  and  teat  It  ninety  da^  from  date; 
and  If  wheel  provea  satisfactory,  and  gtves 
the  power  and  speed  It  la  r^reaentcdto  gtve, 
we  agree  to  pay  for  said  wheel  as  tolfowa: 
One  note  for  $350^  payable  nhie  montha 
from  November  1.  1887,  and  one  note  for 
$350,  less  freight  on  wheel,  payable  fifteen 
months  from  November,  1887;  all  drawUig 
seven  per  cent  Interest  until  paid."  Tbe 
wheel  was  recdved  by  the  defendant  early 
bi  December,  1887,  and  was  put  In  the  mill 
a  fbw  weeks  thereaftn',  and  waa  used  in 
operating  the  mill  until  some  time  In  the 
spring  of  1880^  when  the  mill  waa  shut 
down.  This  suit  was  commenced  Octobers, 
1880.  The  mill.  Including  tbe  nheeU  waa 
sold  by  tbe  defendant  In  April,  180L  Hie 
defendant,  by  letters  directed  to  the  plain- 
tiff, from  June  16,  1888.  to  January  11,  1888, 
complained  of  the  wbp^  that  It  was  not  sat- 
isfactory. On  tbe  12th  of  May,  18S8,  the  de- 
fendant's secretary  and  general  manager 
sent  plnlntiff  a  note  for  $3o0,  tbe  execution 
of  which  was  not  authorized  by  any  formal 
action  of  the  company,  saying  that  It  did 
"not  consider  the  giving  it  as  an  acceptance 
of  tbe  wheel,  unless  it  proves  perfectly  sat- 
isfactory in  test  agreed  on  with  Mr.  Rums." 
This  note  was  several  times  renewed,  and 
another  note  was  In  like  manner  given,  und 
sent  to  the  plaintiff,  for  tlie  remaining  $3r>0. 
These  notes  went  to  protest  In  the  fall  of 
1880.  The  defendant  did  not  nt  nny  time  do 
anything  towards  getting  any  other  wheel 
to  run  its  mill,  and  did  not  at  any  time  offf^r 
to  return  the  wheel,  or  ask  the  plaintiff  to 
remove  It  It  was  the  only  wheel  used  to 
operate  its  fiour  mill  from  the  time  it  was 
put  In,  December,  1SS7.  until  It  sold  Its  mill, 
in  April,  1801.  Various  i^ans  or  propositions 
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were  made,  and  some  of  them  adopted,  to 
obTlate  the  objections  which  the  dafendant 
claimed  existed  to  the  vrheel,  and  it  was  at 
oue  time  proposed  to  put  In  a  new  wheel  In 
Its  place.  Mr.  Byrnes,  on  behalf  of  the 
philntlfl,  called  on  the  officers  of  the  defend- 
ant In  the  latter  part  of  1888.  and  had  an 
Interrlew  ^th  Its  secretary  and  general 
manager,  and  testllled  lhat  be  tailA  him,  "I 
either  vanted  Um  to  setUe  for  flie  wheel,  or 
take  it  out,  and  retain  Itr  that  **he  said  he 
wonld  not  do  it;"  he  said  "he  did  not  want 
to  take  It  out  at  that  time;  he  hadn't  an- 
other whe^  to  take  Its  place,  and  he  still 
seemed  to  wont  to  haog  onto  the  old  wheeL" 
TUB  was  when  the  plainHfT  proposed  to  pot 
In  new  bndbets.  "He  said.  If  he  only  had  a 
Uttle  more  power,  he  thought  the  wheel  was 
all  right"  The  secretary  and  general  man- 
ager denied  fliat  Byrnes  erer  demanded  that 
the  defendant  should  snirender  the  wheel, 
or  pay  for  it  Th  respect  to  the  representa- 
tions In  respect  to  the  power  and  speed  of 
the  whe^  there  was  a  conflict  of  testtoumy. 
There  was  testimony  f^rai  tending  to  show 
that  Uie  wheel  waa  in  aU  respects  as  pro- 
poaed,  and  testimony  to  Ahow  tliat  It  was 
not  It  appeared  that  the  i^intlff  rait  me- 
chanics to  examine  it  and  to  remove  or  ob- 
Tlate the  objectiona  made  to  it  tqr  the  de- 
fendant The  court  admitted  the  notes  re- 
ferred to  in  evidence,  not  as  binding  obliga- 
tions on  the  defendant,  but  as  evldenoe  bear- 
ing on  the  question  of  the  acceptance  of  the 
wbeelt  to  be  considered  with  Oie  letters  and 
other  testimony  In  the  case,  and  this  was 
objected  to  by  the  defendant.  The  teatl- 
mony  waa  quite  extended,  and  fiilrly  pre- 
smted  the  question  whethra  or  not  the  dl»- 
satisftctlon  expressed  by  the  detoidant  with 
the  wheel  was  an  honest  one,  or  not  and 
whether  the  wheel  was  a  fair  compliance 
with  the  contract  The  case  was  submitted 
to  the  Jury,  under  instrucUons  not  excepted 
to,  to  find  a  special  verdict  hi  answer  to  torn 
qnestlons.  The  d^mdant  did  not  ask  to 
have  any  other  mattoa,  and  the  Jury  found, 
in  substance:  (1)  The  wheel  In  question  had 
Oie  speed  and  power  which  was  represented 
it  would  have  at  the  time  It  was  ordered; 
^  tlie  wheel  was  reasonably  fit  fOr  the  use 
tor  wtOcb  it  was  wdered  by  the  defendant; 
(8)  the  defendant  accepted  said  whed  be- 
fore this  aettm  was  commenced,  October  6. 
188D;  (4)  the  wheel,  shafting,  and  oenpUngs 
were  reasonably  worth,  at  the  time  the  same 
were  dellvened  to  the  defendant  9700.  There 
was  a  motion  for  a  new  trial,  on  various 
grounds,  and  it  waa  denied. 

0.  W.  Brlggs.  for  appellant  John  Bot- 
teusek,  for  respondent 

PINNBT.  J.,  (after  staUng  the  facts.)  1. 
The  contract  of  sale  of  the  wheel  in  ques- 
tion was  for  a  sale  upon  trial  and  accept* 
ance,  and  not  of  a  present  sale  with  war- 
ranty. The  main  question  In  the  case  Is 


whether  the  defendant  accepted  Oie  wheel, 
or  not  after  the  stipulated  trial,  or  sach 
as  it  chose  to  make,  before  the  action  waa 
cotitioenced;  and  this  waa  wholly  a  question 
of  fact,  for  the  Jury  to  determine,  under 
the  evidence  produced.  The  lostructions  of 
the  circuit  court  were  full  and  clear  on  this 
and  all  other  material  issues,  and  that  court 
waA  satisfied  with  the  findings  of  the  Jur?. 
There  was  evidence  sufficient  to  support  the 
verdict,  and  the  court  cannot  interfere  to 
grant  a  new  trial,  imder  audi  ctrcumstances. 
on  the  dalm  Uiat  the  verdict  Is  omtrary  to 
the  evidence. 

2.  There  was  no  error  in  admitting  In  evi- 
dence the  notes  i^ven  for  the  wheel,  al- 
thoogh,  in  one  of  the  letters  In  which  one  of 
them  was  inclosed,  the  defendant  reserved 
the  question  of  the  acceptance  of  the  wheel 
for  further  consideration.  These  notes,  and 
the  fact  of  their  renewal,  and  the  lettt*n  In 
relnlion  to  them,  were  competent  evidence, 
with  all  the  other  e^dence  in  the  case  bear- 
ing upon  the  question  of  acceptance.  Hiere 
is  nothing  in  the  case  to  show  or  suggest 
that  they  were  given  as  accommodation  pa- 
per, or  for  any  other  consideration  than  Qie 
wheel  and  its  fixtures.  They  were  not  ad- 
mitted as  binding  obligations  of  the  corpora* 
tion  defendant  for  want  of  previotis  action 
or  authority  of  its  directors;  and  It  ta  reason- 
able to  suppose  that  when  the  secretary  and 
general  manager  signed  them  it  was  sup- 
posed that  all  the  defects  In  the  wheel.  If 
any,  would  be  removed,  so  that  the  defend- 
ant Mt  warranted  In  giving  notes  for  the 
purtAase  price.  Certalii^,  these  facts  were 
proper  for  the  consideration  of  the'  Jury  on 
the  question  of  acceptance  of  the  wheel, 
under  the  order.  It  Is  to  be  borne  in  mind 
that  neailv  two  years  had  elapsod  from 
the  time  the  wheel  was  received  by  the 
defendant  untU  the  comm^cem«it  of  this 
Action.  The  defendant  had  abundant  time 
to  make  trial  of  the  wheel.  The  period 
named  in  the  order  fbr  that  purpose  was  on- 
ly 90  days.  If  It  was  not  satisfied  with 
the  wheel.  It  was  its  duty  to  rrqurRt  the 
plaintiff  to  take  it  away.  Thore  is  nnUilnf?  to 
show  that  any  such  notice  was  ever  given, 
and  there  Is  evidence  from  which  the  Jury 
might  properly  find  that  it  refused  to  let  the 
wh(('1  be  taken  out  In  the  fiill  of  ISSS.  when 
railed  on  to  settle  for  It.  The  evidrace 
tends  to  show  that  the  defendant  was  mak- 
ing; an  unreasonable  use  of  its  right  to  ac- 
cept or  reject  the  wheel.  There  Is  conidder' 
able  e^dence  to  show  tiiat  the  whed  was 
In  compliance  with  the  order,  and  the  Jury 
may  have  arrived  at  the  conclusion  that  the 
alleged  fflssatlsftictlon  of  the  defendant  with 
It  was  whimsical  and  HI  founded,  or  8lmu> 
hited. 

3.  ATtoT  this  action  had  boon  commpncpd. 
In  October,  1880.  the  defnndnnt  retnlnpd  the 
wheel  untn  April,  1891.  when  It  sold  It.  with 
Its  mill,  to  other  partlea  Tills  was  pmvf>d 
without  objection,  but  defendant's  connsfd 


Digitized  by  Google 


Wis.) 


COLEMAN 


0.  WAKD. 


695 


objected,  at  the  argnment  before  tbe  Jury, 
agBinat  the  counsel  for  the  plaintiff  com- 
menting on  this  evidence  of  sale  am  showing 
an  acceptance  of  the  wheel;  but  the  court 
ruled  that  It  could  only  be  referred  to,  If 
It  had  any  bearing,  on  the  question  whether 
or  not  there  had  been  any  acceptance  of  the 
wheel  before  the  action  was  coitimenced. 
As  thns  limited,  and  In  connection  with  the 
otht-r  facts  In  cTldence,  we  ihlnk  the  proof 
was  competent,  and  the  comment  at  counsel 
for  that  purpose  proper. 

4.  The  evidence  of  the  witness  Nash  as  to 
the  manner  In  which  the  wheel  had  operated 
after  he  and  his  partner  purchased  tlie  mill 
was  proper^  received.  His  testimony  shows 
that  all  material  conditions  remained  sub- 
stantially as  when  they  purchased  the  mill, 
so  tar  as  the  operation  of  the  wheel  would 
be  likely  to  be  affected,  and,  this  being  the 
case,  bis  testimony  as  to  its  (q;>eratton  was 
properly  received. 

5.  The  question  of  exclusion  of  the  evi- 
dence offered,  under  the  defendant's  connter- 
clalni.  to  show  what  damages  the  def«id- 
ant  Itad  suffered  by  reason  of  ttxe  premises, 
docs  not  require  notice  or  dlscustdon,  for 
the  reason  that  the  verdict  of  the  jury  shows 
that  the  connterdalm  was  not  sustained, 
and  the  exclusion  of  evidence  of  damages 
uTidor  it  did  not  operate  to  the  prejudice  of 
the  defendant  There  was  no  claim  that  any 
false  or  fraudulent  representations  were 
made  ns  to  the  power,  speed,  or  capacity  of 
the  wheel,  and,  as  already  observed.  It  was 
a  case  of  a  sale  upon  tiiaL  "The  above 
wheel  we  agree  to  place  within  our  flume, 
and  tost  It  ninety  days;  and  If  wheel  proves 
(wiilsfrtctory,  and  gives  the  power  and  speed 
it  Is  represented  to  give,  we  agree  to  pay  for 
said  wheel,"  etc.  Here  Is  no  warranty.  The 
representations  made  before  the  delivery  of 
the  wheel  would  not  constitute  a  warranty, 
for  the  plain  reason  that  the  acceptance  of 
the  wheel  Is  not  to  be,  and  was  not,  in  re- 
liance on  them,  but  the  defendant  stipulates 
for  a  period  of  90  days  within  which  to  test 
the  truth  of  the  representattona.  Barnes  v. 
Bums,  81  Wis.  235,  61  N.  W,  Rep.  419,  and 
cases  there  cited. 

There  were  some  other  points  raised  at 
the  trial,  but  none  of  them  merit  pnrtlciilar 
notice.  We  are  unable  to  see  that  any  erro* 
oGcmrred.  to  the  prejudice  of  the  defendant 
The  Judgment  of  the  circuit  court  Is  affirmed. 


COLEMAN  V.  WARD  et  aL 
<Saiinme  Court  of  Wlscondn.  Hay  23, 1898.) 
AonoM  ov  JXtrrm  —  Limit  ATtom—pABT  Patmbnt 

— EVIDBNOB. 

1.  In  an  action  aflralnst  the  mnker  and 
surety  of  a  note  the  defense  was  the  matnte  of 
Umltatlona.  Plaintiff  Bought  to  recover  nn  the 
ground  that  the  note  was  taken  out  of  the  ntnt* 
nte  by  the  indorsement  of  a  pnyment  nin«le 
the  msker  at  the  request  or  by  the  direetton 
of  the  surety,  bat  he  wns  annhlf  to  t*ny  whether 
tt  OMivMsstloii  with  the  surety,  relied  on  to 


support  his  position,  took  place  before  or  after 
the  payment  In  question.  His  teatimouy  tend- 
ed to  show  that  the  indorsement  was  on  the 
note  when  the  coaversntion  took  place.  Sdd, 
that  the  evideoce  justified  the  direction  of  a 
verdict  for  defendants,  under  Uev.  St.  i  424S, 
providing  that,  "if  there  are  two  or  more  joint 
contractors  •  •  •  no  one  of  them  Bhall  lose 
the  benefit  of  the  provision  of  the  statute  of 
limitations,  so  as  to  be  chargeable,  by  reason 
only  of  any  payments  made  by  any  other  or 
others  of  them. 

2.  Where  a  Joint  debtor,  on  demand  of 
payment,  refers  the  creditor  to  bis  codebtor,  it 
amounts  to  a  direction  to  the  latter  to  make 
payment  fOT  him,  and,  if  he  does  so,  the  pay- 
ment will  continue  the  debt  from  that  data  as 
to  both. 

Appeal  from  drcult  court,  Crawford  coun- 
ty; George  Clementson,  Judge. 

Action  by  Martin  Coleman  against  George 
Ward,  Impleaded  with  Henry  Barrette,  on  a 
promissory  note.  Judgment  for  defendants. 
FlaintUf  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  PINNGT,  J.: 

This  is  an  action  on  a  promissory  note 
given  by  the  defendants  to  the  plaintiff  for 
the  sum  of  $200,  the  defendant  Ward  hav- 
ing signed  the  same  as  surety.  The  note  ma- 
tured January  13,  1883.  Two  payments  of 
Interest  were  Indorsed  on  It,  the  last  dated 
January  10,  1884,  and  there  was  an  Indorse- 
ment of  payment  of  $79.35,  May  2,  188."^. 
The  defendants  relied  on  the  statute  of  limi- 
tations, and  the  plaintiff  sought  to  recover 
on  the  ground  that  the  note  was  taken  out 
of  the  statute  by  the  Indorsement  of  the  lost 
paymeot  This  payment  was  made  by  the  de- 
fendant Barrette,  aud  the  question  was 
whether  the  payment  was  made  at  the  re- 
quest or  by  the  direction  of  the  defendant 
Ward,  so  as  to  take  the  case  out  of  the  stat- 
ute as  to  him.  It  appears  that  Barrette  left 
the  cotmtry,  and  the  plaintiff  testlfles  that, 
when  he  was  going  away,  he  and  the  de- 
fendant Ward  met  the  plaintiff,  and  had  an 
understanding  about  the  note.  That  Ward 
did  not  want  the  note  to  go  out  of  his  hands, 
to  make  costs  on  It  "They  both  said  that 
and  I  said  I  would  keep  the  note,  and  give 
Barrette  a  chance  to  pay  It  and  not  put 
Ward  to  expense,  because  he  was  security. 
That  was  the  understanding  four  or  five 
years  ago."  That  Ward  used  to  ask  him 
how  Barrette  was  getting  along,  and  huw 
much  be  was  paying  him,  "and  I  used  to  tell 
him."  In  reply  to  a  question  as  to  what  was 
said  about  the  payment  of  $79.35  In  Inter- 
view above  mentioned,  he  answered,  "Well, 
we  knew  that"  Mr.  Webster,  as  a  witness, 
testified  to  the  note  being  left  with  him  for 
collection,  and  to  colling  on  Ward  for  pay- 
ment and  he  said  he  was  a  mere  surety,  and 
had  no  benefit  from  it;  that  he  asked  him  If 
he  knew  of  these  payments,  and  he  an- 
swered in  the  affirmative;  that  he  read  the 
Indorsements  to  him.  and  asked  him  If  there 
had  been  any  extension  of  time  jn'anted.  and 
he  snld  there  hud  not;  that  the  plnlntlfT  had 
told  blm  of  the  payments,  aud  he  hud  tutd 
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him  thftt  that  was  ri^t,  and  urged  to 
PFOcnre  monej  as  fast  aa  possible  from  Bar^ 
rette,  bat  not  to  sue  on  It,  to  keep  the  note, 
and  not  sell  It;  that  he  thous^t  Borrette 
would  pay  It.  The  conTersations  of  witness 
with  Ward  were  about  two  years  after  the 
date  of  the  last  Indomement  The  action 
was  commenced  AprO  8,  1801.  The  plaintiff 
further  testified  that  he  went  to  Ward  for 
pay  on  one  occaidon  when  he  was  hn^ihig 
com;  that  he  did  not  know  what  time  It 
was;  that  he  met  him  several  times  on  the 
road,  and  used  to  talk  about  the  note;  the 
conversations  were  both  before  and  after  the 
noto  was  due;  that  there  hod  been  two  In- 
dotseiuents  upon  it  at  the  time;  that  he  told 
Ward  he  needed  the  money,  and  Ward  said' 
he  would  like  It  if  he  wmM  collect  It  of 
Henry  Barrette;  that  he  thon^t  this  was 
before  the  last  indorsement.  He  did  not  go 
to  Barrette  after  that  The  payments  were 
all  made  to  plaintiff  at  his  house.  He  thon^t 
the  lost  payment  was  after  the  conversation 
In  'Qie  fl^d,  and  before  the  last  indorsement, 
as  near  as  he  could  remembw.  On  cross-ex- 
amlnalton  he  testified  that  the  Interview  In 
the  field  was  after  Barrette  had  gone  out  of 
Ihe  state.  Being  asked  in  respect  to  this 
conTersaUon  the  question,  "Are  yon  poslUve 
Pettier  It  was  before  or  after  this  last  pay- 
ment?" he  answered  that  it  waa  after  the 
last  paymoit;  that  he  (Barrette)  went  out  of 
the  state;  that  he  was  not  certain  whether 
Alls  conversation  was  before  or  after  the  last 
payment;  that,  as  to  whether  It  was  before 
or  after,  he  could  not  soy;  that  th^  had  con- 
versatioiu  about  it  after  Barrette  had  gone 
away.  Plaintiff's  conns^  moved  the  ooort 
on  the  testimony  to  direct  a  verdict  for  the 
plaintiff.  This  motion  was  overruled,  and 
the  court  directed  a  verdict  for  the  defend- 
ants. Plaintiff  appealed. 

D.  Webster,  for  appellant  O.  S.  Puller, 
for  resirandesits. 

FINNEY,  J.,  (after  stating  the  facts.)  The 
statute  Is  that  'If  there  are  two  or  more 
Joint  contractors,  *  *  *  no  one  of  ^em 
shall  lose  the  benefit  of  the  provisions  of  the 
stntote  of  limitations,  so  as  to  be  chai^^ble, 
by  reason  only  of  any  payment  made  by  any 
other  or  others  of  them."  Rev.  St.  |  4248. 
This  action  was  certainly  barred  unless  token 
oat  of  the  statute  by  the  payment  of  |70.S5, 
Mny  2.  ISS5,  and  It  was  made  by  and  at  the 
direction  or  request  of  the  defendant  Ward. 
The  foot  that  the  payment  was  made  by 
Barrette  of  his  own  volition,  and  without  the 
request  or  direction  of  Ward,  Is  made  of  no 
avail  by  the  stotutc.  It  seems  that  If  a  joint 
debtor,  on  being  called  on  for  payment  re- 
fers the  person  calling  on  him  to  his  codebt- 
or  for  payment,  this  amounts  to  a  direction 
to  the  latter  to  make  payment  for  him,  and, 
If  he  does  so,  ttie  irayment  will  be  held  to 
continue  the  debt  from  that  date  ns  to  both. 
Cleveland  r.  Harrison,  15  Wis.  670;  Bank  r. 


Ootttm,  BS  WiB.  81,  9  N.  W.  Bep.  92flL  The 
plaintiff's  evidence  does  not  tend  to  riiow 
that  title  partlealar  payment  r^ad  on  was 
made  at  the  request  or  directian  of  the  de- 
fendant Ward.  The  ^nintlfl.  In  his  testi- 
mony. Is  nnable  to  say  whethw  the  conver- 
sation between  him  and  Ward  relied  on  took 
place  betore  or  after  the  pigment  In  quesUoD 
was  made.  He  says  that  toe  conTersatioD 
oocnrred  after  Barrette  had  left  die  stote, 
and  his  testimony  tends  to  show  that  the 
last  Indorsement  waa  on  ttie  note  wboi  the 
Interview  took  place  between  flw  irtalntUr. 
BarrettOb  and  def<«idaat  In  Pndzfe  dn  Qileo. 
when  Barrette  was  going  away.  The  evi- 
dence was  not  sufficient  to  take  the  case  to 
the  Jury  on  tUs  questioB,  and  tiw  dlrectioD 
of  a  verdict  for  the  defendants  was  oorrect 
The  Judgment  of  the  drcnlt  court  Is  af- 
firmed. 


BALLAD  AY  v.  TOWN  OF  DODOKTILLIII. 
(Supreme  Court  of  Wisconrin.   Uay  28,  180S.> 
HiaBWATS— Dspsora  —  Pbhsoitai.  Isjdkibs  —  No- 
tice—Sufpicibn  or— EviDBNca—I.vaTKDCTios9 — 

MXRKIED  WOU AK  — PBBQNAH07  AFTEB  InJDBT — 

ErrscT. 

LSanb.  A  B.  Ann.  St  {  1339.  require* 
as  a  condition  precedeat  to  an  action  for  dam- 
ages caased  by  a  defectire  highway  that  with- 
in 80  days  after  the  hijary  a  notice  In  writing 
by  such  person  shall  bo  fdven  a  superrisor  of 
tbe  town  against  whleh  damages  are  claimed, 
stating  the  place  where  such  damages  occurred, 
and  describing  "generally"  the  defect  which  oc- 
casioned it.  Held,  that  a  notice  which  recited 
tbat,  while  traTellng  on  the  road  from  D.  paar 
tbe  F.  scboolbousa  m  defea^Unt  town,  the  un- 
dwBigned  was  inpared  by  reason  of  the  insuffi- 
ciency of  such  highway,  "at  a  point  about  lOO 
yards  east  of  the  residence  of  F..  and  some- 
where near  the  line  of  sections  20  and  29.  in 
town  7  Dorth,  range  3  east"  in  such  town,  and 
that  such  defect  was  "the  general  bad  coudl- 
tion  of  said  highway,  and  also  some  louste 
stones  lying  in  the  traveled  track,"  was  RufR- 
dent  where,  before  it  was  served,  the  preinse 
defect  was  pointed  out  to  defendant's  aup^- 
risor,  who  examined  the  entire  road  throuKh 
the  rocky  point  mentioned,  and  in  the  absence 
of  evidence  showing  any  other  practicable 
method  of  describing  the  locos  in  quo  by  its 
surroundings. 

2.  The  fact  that  such  noHce  recited  that 
the  injury  was  caused  by  loose  stones,  aud  rtie 
evidence  showed  that  It  was  caused  by  a  stone 
partly  Imbedded  Id  tbe  road,  doee  not  render 
tbe  notice  InsnflicieDt  dace  the  variance  is 
immaterial. 

'S.  In  an  action  against  the  town  to  recover 
damages  for  i»ersonal  injuries  canned  by  auch 
obstruction  in  ibe  highway  in  July  of  a  cer- 
tain year,  it  is  not  error  to  permit  a  witness  to 
testify  to  the  condition  of  the  road  at  the  point 
m  question  two  weeks  after  the  accident,  and 
during  the  spring  and  summer  of  such  year, 
where  the  evidence  tends  to  show  that  its  con- 
dition remained  practically  tbe  same  during  aU 
such  time. 

4.  Where  the  Jury  views  the  premises,  and 
defendant  attempts  to  sliow  tbat  there  had 
been  no  material  change  in  the  road  down  to 
the  time  of  trial,  it  is  proper  to  permit  plain- 
tiff to  show  in  rebuttal  that  in  the  fall  before 
the  trial  earth  was  plowed  on  the  baak  and 
thrown  in  on  the  tra^  materially  dmnginr 
Its  condition. 

ft.  By  agrmneDt  of  the  parties,  and  on 
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QTiest  of  the  Jxtrj,  the  latter  were  bronght  Into 
cou-t  for  the  pnrpo«  of  hearing  tbe  erldence 
of  three  certain  witneBies  read  aa  to  a  certain 
lH>int.  After  the  evidence  of  one  of  such  wit- 
lu'sses  had  been  read,  the  court  stated  the  sub- 
stance of  the  eridenoe  of  the  other  two  on  the 
point  in  question.  HeU,  that  this  was  not  such 
no  abnse  of  dlacretion  as  warranted  a  reverwtl. 

13.  Where  the  uudispated  testimony  Is  that 
there  was  a  fltone  or  stones  in  the  traveled 
track,  it  ia  not  error  for  the  court  to  state  to 
the  jury  the  substance  of  the  testimon,v  on  both 
sidos  aa  to  the  size  and  situation  of  the  stone, 
and  say  that  "there  is  no  question  at  alt  under 
tbe  testimony  that  there  was  a  stone  there. 
Its  Hize  and  character  and  location  you  are  to 
determine." 

7.  where  a  married  woman  Is  Injured  by 
an  obfttruction  in  a  highway,  and  her  medical 
advisor  does  not  caation  her  to  avoid  preg- 
nancy, and  there  Is  no  evidence  that  she  Imew 
that  her  injury  was  such  that  it  was  not  prudent 
for  her  to  do  so,  her  pregnancy,  occurrlnc  eight 
weelcs  after  the  accident,  is  not  necessarily  and 
BB  a  matter  of  law  snffidwt  gronnd  to  Jns* 
tify  a  reduction  of  damages,  though  the  results 
of  the  injury  may  be  thraeby  prolonged  or 
her  recovery  delayed. 

8.  In  snch  case  tbe  (mestlon  as  to  whether 
or  not  plaintiff  was  negufimit  by  ber  conduct 
snbseqnent  to  the  injur  is  for  tbo  Jnrx< 

Appeal  from  circuit  coor^  Iowa  comity; 
George  Clementson,  Judge. 

Action  by  Ella  M.  Salladay  against  the 
town  of  DodgeTllle  to  recover  damages  for 
personal  injuries  caused  by  a  defective  high- 
way. From  a  judgment  aiterad  <hi  tbe  ver- 
dict of  a  jory  in  favor  of  plaintiff,  defttidant 
appeals.  Affirmed. 

The  notice  served  by  plaintiff  on  de- 
fendant, and  referred  to  in  the  opinion.  Is  as 
foIlowB:  "You  will  please  take  notice  that 
on  the  11th  day  of  July,  1691,  while  traveling 
along  the  highway  leading  from  the  city  of 
DodgeviUe  past  the  Floyd  schoolhousc.  In 
said  town,  the  undersigned,  Ella  M.  Salla- 
day,  was  severely  Injured  by  reason  of  the 
Insofflclency  and  want  of  repair  of  the  said 
highway,  at  a  point  about  one  hundred  yards 
east  of  the  residence  of  Mrs.  Freeman,  and 
somewhere  near  tbe  line  of  sections  twenty 
and  twenty>nlne,  town  seTwi.  range  three 
east,  In  the  county  of  Iowa,  and  in  said 
town;  that  the  said  Insufficiency  and  want 
of  repair  which  caused  the  said  Injury  was 
tbe  general  bad  condition  of  the  said  hlf^- 
way,  and  also  some  loose  stones  lying  in  tbe 
traveled  track  of  said  highway;  that  tbe 
said  Ella  M.  Salladay  was  then  and  there 
thrown  violently  from  the  buggy  In  which 
she  was  riding,  and  severely  and  permanent- 
ly injured,  and  that  satisfaction  therefor  ii 
claimed  of  tbe  said  town." 

The  other  facts  fully  appear  in  the  follow- 
Ing  statement  by  PINNEY,  J.: 

Action  to  recover  damages  for  Injuries  sus- 
tained July  11,  1891,  by  the  plalntlfT  while 
trav^ing  on  a  certain  highway  of  the  defend- 
ant town,  alleged  to  be  insi^clent  nnd  out 
of  repair,  In  that  at  the  point  in  question  It 
was  in  a  "general  bad  condition,  and  seme 
loose  stones  were  lying  In  the  traveled  track 
of  the  said  highway,  which  passes  the  Floyd 
fldioolboiue  In  tald  town,  at  a  point  ttaer^n 


about  one  hundred  yards  east  of  tbe  red- 
dence  of  Mrs.  Freeman,  and  somewhere  near 
the  line  of  sections  twenty  and  twenty-nine, 
town  seven  north,  range  three  east.  In  tlie 
county  of  Iowa,  and  in  said  town;"  and  the- 
complaint  alleged  that  while  lawfully  travel- 
ing along  said  highway,  exercising  ordinary 
care,  and  without  fault  or  negligence  on  her 
part,  ahe  was  thrown  violently  out  of  the 
carriage  in  which  she  was  riding  upon  the 
ground,  and  was  thereby  severely  and  per- 
manently Injured  and  disabled;  that  ber  head 
was  badly  bruised,  nnd  she  received  grent  in- 
jury to  ber  spine,  from  which  she  suffered, 
and  still  suffers,  great  pain,  whereby  she 
was  permanratly  injured  and  disabled,  and 
alleged  the  giving  within  the  specified  tlme^ 
of  notice  to  one  of  the  supervisors  of  the- 
town,  stating  the  place  where  such  damage 
occurred,  and  describing  generally  tbe  Insuffi- 
ciency and  want  of  r^alr  which  occasioned 
It,  and  that  satisfaction  therefor  was  daimed 
of  the  defendant  town,  and  the  filing  of  a 
cLiim  ther^or.    The  answer  admitted  that 
on  the  12th  day  of   September.  1891,  th» 
plaintiff  caused  a  notice  In  writing  to  be  de- 
livered to  Luke  Elam,  one  of  the  supervisors 
of  the  town,  which  was  filed  In  the  office  of 
the  town  clerk  Mnrcb  26, 1892,  and  tbe  pres- 
entation and  disallowance  of  the  plaintiff's 
<An\m,  and  the  answer  denied  all  allegations 
except  those  specifically  admitted.    At  the 
trial  the  plaintiff  gave  evidence  on  tier  part 
as  to  the  circimistances  of  tbe  Injury.  In  sub- 
stance, that  It  occurred  at  a  rocky  point  in 
the  hi^way;  that  the  plaintiff  was  seated, 
with  h^*  child  In  her  arms.  In  an  open  buggy, 
driven  by  her  son,  and  they  were  driving  at 
a  walk,  when,  without  warning,  the  wheel 
struck  a  rock,  and  she  was  thrown  out  on 
the  ground,  with  b«r  child  In  her  arms,  fall- 
ing on  ber  back  in  a  very  rocky  place;  that 
her  head  was  cut  and  bruised,  and  her  back 
badly  injured,  and  she  was  unconscious  for 
about  half  an  hour;  that  the  rock  was  in  the 
wheel  track,  lying  partly  on  its  edge,  and 
was  partly  Imbedded  In  the  ground,  the  part 
above  ground  being  about  six  or  seven  Inches- 
square  and  three  or  four  inches  thick, .and 
there  were  other  larger  ones  lying  beside  It 
The  evidence  In  reject  to  the  rocks  In  ques- 
tion took  quite  a  wide  range.  Many  wli. 
nesses  were  examined  on  each  side  In  respect 
to  it,  and  the  jury  viewed  the  premises.  The 
witnesses  described  the  place  as  a  rochy  one, 
or  patch  of  rocks  In  a  cut.  and  about  two 
rods  long.    Mr.  Persons,  a  witness  for  tbe 
plaintiff,  who  had  driven  over  the  place 
about  two  weeks  after  the  accident,  was 
asked  by  the  plaintiff's  counsel  to  describe 
the  highway  at  that  point  during  the  spring 
and  summer  of  1891.  Objectiffli  to  tbla  ques- 
tion by  dcfendont's  cotuisel  was  overruled, 
and  he  answered:  **Well,  It  was  principally 
rocks.  And  the  way  I  remember  it,  there 
was  a  small  gully  tbrou^  the  center  of  the 
road,  and  the  patch  of  rocks  I  dionld  think 
would  be  In  the  nelghborbood  of  two  rod» 
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long;  and  the  piece  of  road  west  of  it  was 
Bmooih  and  nice,  and  there  was  only  one 
rock  l^t  I  noticed  particnlarly  after  I  heard 
of  the  aoddoit;  that  was  about  a  foot  sqpare. 
OlklB  was  the  first  time  I  went  by  aftw  Uie 
accident;  mlj^t  be  a  coaple  of  weeks."  Tho 
answer  was  objected  to,  and  the  coort  mled 
that  be  mifl^t  t^  the  condition  of  the  road 
the  first  time  he  went  over  it  after  the  acci- 
dent He  further  testifled  tbat  the  "rod? 
place  had  been  in  the  same  conditiim  tbat  I 
have  described  all  tiiat  season,— that  Is, 
whenever  I  trareled  orer  It;"  that  there  was 
**qnlte  a  considerable  teard  over  It  an  the 
time.  The  widtii  of  the  traveled  portion  at 
this  rod7  pc^t  woB  Jnst  a  wheel  trade  for 
the  horses  and  wagon.  I  don't  think  it  was 
wide  enoa^  bo  two  teams  could  pass  In  that 
plaoe."  Evidence  was  given  toidlnff  to  show 
that  the  road  had  continued  to  be  as  it  was 
fan  July  np  to  the  time  ot  the  trial,  and  Hiere 
woM  evidoioe  tending  to  Show  that  It  was  re- 
paired somewhat  in  October  of  the  same 
year.  There  was  some  conflict  of  evidence 
on  this  point  namely,  as  to  whetlier  repairs 
had  been  made.  The  court  allowed  a  wit 
ness  for  the  plaintiff,  Mr.  Pollard,  to  testis 
in  rebuttal,  against,  the  objection  <tf  the  de- 
fiant, that  in  October  of  that  year  Ur. 
Colllngwood  and  Mr.  Shields  and  other  men 
had  been  upon  the  bank,  and  plowed  It  all 
along,  and  scraped  it  down,  and  covered  the 
main  rofUl  at  tlie  rodiy  point  Witness  had 
some  difficult  In  getting  across  ttiere  with  a 
load  of  wheat,  and  noticed  the  change  when 
he  went  back  in  the  evening.  This  wss  be- 
fore the  trial  and  view  by  tlie  jury.  Hie 
plaintiff  in  making  ovt  ber  cause  offered  In 
evidence  the  notice  served  on  the  supervisors 
mentioned  In  the  pleadings,  and  objection 
was  made  to  Its  receptlwi  in  evidence  as  an 
insufllcient  description  and  designation  of 
tiie  cause,  diarocter,  and  kind  of  injury,  and 
tor  that  the  proof  showed  tbat  the  injury 
was  not  received  frmn  loose  rode,  bat  Isy  a 
rock  fast  in  the  track.  'Hie  court  overruled 
the  objection.  Hie  substance  of  the  notice 
has  already  been  stated.  Dr.  Pearce  testifled 
OS  to.  the  dharocter  and  extMit  of  the  Injuries 
to  the  plaintiff;  that  she  had  two  cuts  on  the 
back  of  her  head,  extending  to  the  bone, 
and  th^  had  bled  considerably;  that  there 
were  braises  on  the  back,  Just  between 
the  shoulders  and  Just  above  the  lower  por- 
tion of  the  spine;  that  she  complained  of  the 
pain  most  Just  above  the  lower  part  of  the 
spine,  on  eiich  side  of  it;  that  he  saw  her 
from  time  to  time  for  several  weeks,  and 
had  attended  her  for  trouble  in  her  back  and 
qilne  ever  since  that  time  ocoadonally;  that 
the  condition  of  the  back  Is  that  there  Is  a 
pcdnt  of  tenderness  at  the  Junction  of  the 
sacnim  with  the  last  lumbar  vertebra,  and 
anotlier  Ijetweeu  the  third  and  fourth  dorsal 
vertebrae  between  the  Bhoulders;  that  she 
complains  of  pain  rndinting  fr<MU  those 
points;  that  the  nature  and  cause  of  It  is 
spinal  concussion;  that  a  ^uUe  that  has 


lasted  thus  ftir.  and  as  active  as  this,  witili 
the  tenderness  and  pain,  would  probably  con- 
tinue through  life;  that  during  tbe  period  of 
treatment  there  had  been  a  pregnancy,  occur- 
ring about  ei^t  wedcs  afto-  Ihe  Injury,  and 
during  that  there  had  not  been  a  chance  of 
making  as  active  treatment  as  there  wooKl 
have  been  otherwise;  that  diere  was  an  Im- 
provemait  In  bag  cmdttiwi  for  tb»  first  five 
or  six  weeks,  but  the  last  six  months  he  dis- 
covered no  Improvemeait;  that  he  thouf^t 
she  might  have  received  benefit  from  treat- 
ment in  the  earlier  stages  that  She  could  not 
recrtve  after  she  became  pregnant;  that  there 
had  been  an  attempt  made  to  cure  her  for 
the  first  four  or  five  weeks,  not  since;  that 
^nce  that  time  he  had  dime  nothing  sKc^t 
to  rdieve  her  pain;  tliat  he  could  have  con- 
tinued to  blister  the  lower  part  of  the  spine, 
but  there  would  have  been  danger  ol  caus- 
ing a  miscarriage,  and  tiUs  was  the  reason 
he  dlsoonUnued  treatment  Hie  drcuit  court 
ctiuged  the  Jury:  "If  the  ofter^pregnanqy  fif 
the  plaintiff  may  have  prokmged  the  injury 
or  ddoyed  her  recovery,  the  damages  vrtiidi 
Idle  Is  entitled  to  recover  In  this  action,  if 
you  find  tbat  she  Is  entitled  to  recover,  are 
not  to  be  reduced  by  yon  because  of  such 
pvegaaacy,"  Hie  court  disiged  the  Jury,  at 
the  request  of  the  defendant  that  "it  was  the 
duty  the  plaintiff,  after  the  acddent  te 
tate  reasonable  oare  of  herself,  and  to  avoid, 
so  far  as  was  reasonably  possTDle,  doing  any- 
thing which  would  taid  to  inorease,  pnAmg, 
or  render  permanokt  ber  Injuries,  sufferings, 
or  dIsabUlty."  Hie  defendant  requested  the 
court  to  charge  that  if  they  found  from  the 
evidence  "that  the  injuries,  suff^Anga.  or  dls- 
aUlity  of  the  idalntlff  were  Increased  or  ren- 
dered permanent  by  any  want  of  sudi  ordi- 
nary care  on  li«:  part  or  reason  of  her 
becoming  pregnant  after  the  acddont,  and 
Budi  pregnancy  prevented  prefer  medical 
treatment  of  her  Injuries,  and  such  want  of 
treatment  resulted  In  Increased  prolmigatiai 
or  permanency  of  her  Injuries,  safferings,  or 
disability,  which  would  not  otherwise  have 
resulted,  she  cannot  recover  from  the  defend- 
ant fbr  any  Increased  prolongatl<m  or  perma- 
nency of  her  Injuries,  suffering,  or  disability 
resulting  from  such  want  of  care,  If  you  find 
there  was  such  want  of  care,  or  from  such 
pregnancy,  If  you  find  there  was  such  preg- 
nancy." This  latter  infraction  the  court  re- 
fused. The  jury,  having  been  out  some  time, 
returned  Into  court,  stating  tbat  they  differed 
on  what  some  of  the  witnesses  testifled  to  as 
to  the  condition  of  the  road  at  the  time  It 
was  repaired  and  after,  and  desired  to  have 
tbe  testimony  of  John  Pollard,  James  Smith, 
and  William  Smith  read  to  them  again  by 
the  re[>orter.  This  counsd  for  both  parties 
agrt^  might  be  done.  Hie  testimony  of 
Pollard  was  read.  The  court  stated  to  them 
the  drift  and  sulistance  of  such  testlmMiy  of 
James  and  William  Smith  and  other  wit- 
nesses, and  an  exception  was  taken  because 
the  testimony  of  tbe  &nlths  was  not  read. 
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The  court  remarked  on  Oils  subject:  "As  It 
Is  cnlled  to  my  attention  by  counsel  for  the 
defendant.  I  state  to  you  that  tbe  subetancM 
of  the  testimony  of  Smith  was  that  there 
was  no  change  mode  in  this  highway  In  Oc- 
tober." The  Jury  found  a  verdict  In  favor 
of  the  plaintiff  for  $550,  and,  after  a  motion 
for  a  new  trial  for  various  reasons  had  been 
overruletl.  Judgment  was  rendered  upon  the 
rerdiot,  trom  wblch  the  d^iendant  appeals. 

Reese  ft  Oarto-  and  W.  XL  Carter,  for  ap- 
pellant. J,  T.  SmeUcer  and  Aldro  Jei^  for 
respondent 

PINNET,  J.,  (after  stating  the  facts.) 
1.  The  Btatnte  requires  (Sanb.  &  B.  St  | 
13^)  aa  a  conditlcn  of  maint^ning  an  ac- 
tion for  damages  sustained  by  any  person 
by  reason  of  the  Insuffldenc^  or  want  of  re- 
pairs of  any  liighway,  that  wUbln  00  days 
after  flie  happening  of  such  event  notice  In 
writing  rigned  by  the  par^.  his  agent  or  at- 
torney, shall  be  given  to  a  supervisor  of  the 
town  against  which  damages  are  claimed, 
"stating  the  place  where  such  damage  oc- 
curred, and  describiiq;  generally  the  insuffl- 
dency  or  want  of  repair  which  occasioned 
It**  The  object  of  the  notice  is  nhat  the 
town  authorities  may  Investigate  and  ascer- 
tain the  fact,  both  as  to  the  defect  In  the 
hli^wiv  and  of  the  Injury  occasioned  by  it" 
Plum  V.  City  of  Fond  du  Lac,  51  Wis.  303,  8 
N.  W.  Rep.  283L  Reasonable  certainty  Is  nil 
that  Is  reqtdred.  "Hie  notice  ahould  point 
as  dlrecUy  and  plainly  to  the  place  of  the 
Injnzy  as  im  reasonably  practicatfle,  having 
regard  to  Its  character  and  surroundings" 
White  T.  Stowe,  64  Vt  Sia  And  this  rule 
this  court  has  held  In  Webw  t.  Town  of 
Oreenfleld.74  W18.2SS,  42  N.  W.  Kep.  lUl,  to 
be  founded  in  good  sense,  and  may  be  easily 
compiled  with.  Hie  notice  In  Weber  v.  Town 
of  Grecmfleld.  snpra.  was  h^d  defective  ho- 
oauae  misleading,  in  ttiat  It  not  only  wrongly 
described  the  place  of  the  injury,  but  was 
Inaccarato  in  other  respects,  as  fully  stated 
In  tiie  opinion  of  the  court  74  Wis.  236,  237, 
ffi  N.  W.  Uep.  101.  In  this  case  the  road  Is 
desoibed  as  tiie  one  leading  from  the  city 
of  DodgevlUe  p.ist  the  Floyd  schoolhonse  in 
the  said  town,  and  the  particular  place  and 
the  partlcDlar  point  Is  designated  as  being 
about  100  yards  east  of  the  nvldence  of  Mrs. 
Freeman,  and  somewhere  near  the  line  of 
sections  20  and  29.  in  towmdUp  7  N.,  range  3 
E.  In  said  town;  and  the  instifficiency  and 
want  of  repair,  which  In  this  case  served  to 
locate  the  place  of  injury,  was  the  general 
bad  condition  of  the  highway  and  some 
loose  stones  lying  In  the  traveled  track  of 
said  highway.  The  evidence  does  not  dis- 
close any  other  practicable  method  of  de- 
scribing the  locus  in  quo  by  Its  surroundings, 
and  shows  also  tliat  before  it  was  served  the 
plaintiff's  husband  visited  the  place  with  the 
supervisors,  and  pointed  out  the  precise  de- 
fect complained  of,  and  that  the  snperrisois 


examined  the  entire  road  ttirough  the  rocky 
point  mention£?d.  The  notice  wait  siiroed  by 
twth  the  plaintiff  and  her  husband,  the  latter 
being  alao  a  claimant  for  satisfaction  for 
damages  sustained  by  the  same  cause.  We 
think  that  from  the  notice  itself  and  the  ob- 
jects and  points  described  in  It  there  could 
be  no  difficulty  experienced  In  finding  the 
place  of  the  Injury,  notwithstanding  It  may 
have  been  Inaccurate  In  stating  tliat  the  In- 
Jury  was  caused  by  loose  stones  In  the  trav- 
eled track,  instead  of  a  stone  partly  Imt>ed- 
ded  In  the  road,  as  the  evidence  showed  to 
be  the  fact,  (Fopper  v.  Town  of  Wheatland, 
59  Wis.  023,  18  N.  W.  Rep.  514.)  and  meets 
the  requirements  of  the  rule  stated  In  Wel>or 
V.  Town  of  Greenfield,  supra.  As  a  mere 
question  of  variance  In  respect  to  the  stone 
l>eing  partly  Imbedded  In  the  road.  Instead 
of  being  loose  sbmeSt  we  think,  in  view  of 
the  condition  of  the  road  at  Oils  rocky  point  ' 
it  coold  not  have  misled  the  town  ofllcers. 
Such  a  variance  betweoi  an  allegation  In  a 
pleadbv  and  proof  woifld  be  properly  dis- 
regarded. The  circumstance  that  the  stone 
which  caused  the  Injury  was  described  as 
loose,  when  In  fact  it  was  fastened  or  Im- 
bedded In  the  track,  was,  we  think,  immate- 
rial, if  either  in  a  loose  or  Imbedded  condi- 
tion It  constituted  aa  Insuffldeney  or  want  of 
repair,  as  the  Jury  have  found  to  be  the 
fact 

2.  There  was  no  error  in  admitting  flie  evi- 
dence of  the  witness  Parsms  describhig  the 
condition  of  the  road  at  the  point  in  ques- 
tion two  we^  aftor  the  acddoit  and  dnr^ 
Ing  the  spring  and  summer  of  1881.  There 
was  no  evidence  to  show  that  any  repairs 
had  been  made  within  that  time,  and  the 
evidence  tended  to  show  that  its  condition 
had  remained  daring  all  this  time  practlc^y 
tmchanged,  down  to  the  7th  of  October.  As 
we  understand  the  testimony,  It  was  atr 
tempted  to  be  shown  on  the  part  of  the 
town  that  there  hsd  been  no  material  change 
down  to  the  time  of  the  triaL  As  the  Jury 
imd  visited  or  were  about  to  visit  and  view 
the  place,  U  was  competent  to  show  the  • 
witness  Pollard  that  earth  had  beat  plowed 
upon  tiie  banks  and  thrown  In  npon  the 
trade,  matwlaliy  dian^ng  Qie  dtuation.  As 
this  evidence  was  ofFered  In  rebuttal  of  the 
defendant's  claim,  there  can  be  no  doubt 
that  It  was  propwly  received. 

8.  The  objection  that  It  was  error  tax  ttie 
court  not  to  read  to  the  Jury  the  evidence  of 
the  two  Smiths  who  were  witnesses  at  tbe 
trial,  as  well  as  that  of  Mr.  Pollard,  urtiea 
they  came  Into  court  asking  that  the  testi- 
mony  of  these  witnesses  might  be  read  to 
tbem,  cannot  be  maintelned.  We  do  not 
underatand  that  the  court  refused  to  have 
the  testimony  of  the  Smiths  read,  but  that 
after  the  testimony  of  the  witness  Pollard 
had  been  read,  the  court  stated  flie  sab- 
stance  of  their  evidence  on  the  point  In  ques- 
tion. How  much  of  the  evidence  and  what 
parts  of  it  may  be  stated  anew  or  read  to 
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the  jiuy  under  each  drcumstancea  Is  a  qnes- 
tlon  wiUUn  the  discretion  of  the  presiding 
Judge,  under  section  2855,  Rev.  St.,  and  er- 
ror can  be  aaslgoed  in  this  respect  only  In 
case  of  a  clear  abuse  of  such  discretion. 
Byrne  v.  Smith,  24  Wis.  68. 

4.  Error  Is  assigned  that  when  the  Jury 
came  into  court  to  hear  some  of  the  testi- 
mony read,  the  priding  Judge  stated  that 
"therft  U  no  questloii  at  all.  under  the  tes- 
timony, that  there  was  a  stone  there,  [tn  the 
trareled  tra<^]  Its  ^ize  and  character  and 
exact  locatlw  yon  are  to  determine."  He 
stated  also.  In  substance,  the  testimony  of 
the  witnesses  on  both  sides  as  to  Its  Rise 
and  tftuatlon,  and  added  that  "ytm  will  have 
to  determine  these  matters.  There  Is  a  con- 
flict of  testimony,  and  you  will  have  to  try 
and  reconcile  ttOs  testimony,  and  arrive  at 
some  conclasdoii.''  We  do  not  thliifc  there 
was  ai^  error  In  this  respect  We  think  the 
undisputed  testimony  of  all  witnesses  having 
any  definite  knowledge  on  the  subject  is 
that  there  was  a  stone  or  stones  In  the  trav- 
eled track.  The  court  left  the  question  of 
their  sine,  cSutacter,  and  location  to  the  Jury 
to  find  whether  they  omstltated  a  defect  or 
want  4tf  repair  which  caused  fba  plolntltrs 
injury. 

6.  The  tnstraetions  of  the  conrt  In  respect 
to  the  effect  of  the  after-pregnancy  of  tlie 
plaintiff  upon  the  question  of  damages,  we 
tblnk  were  correct  If  the  plaintiff  had  ren- 
dered the  consequenoes  of  the  wrongful  act 
of  the  deffenctant  more  serea^  <n-  Injurious  to 
hmelf  some  voluntary  act  which  It  was 
her  duty  to  refrain  frt»n,  or  If  by  her  neg- 
lect to  e^^t  hmelf  reasonaUy  to  limit  the 
Injury  and  prevent  the  damages,  in  the  cases 
In  whldi  the  law  imposes  that  duty,  and 
thereby  she  suffered  additional  Injury  from 
tiw  defendant's  act  evidence  Is  admissible  In 
mitigation  of  damages  to  ascwtaln  to  what 
extent  the  damages  dalmed  are  to  be  at> 
tribnted  to  such  acts  or  omissions  of  the 
plaintiff.  It  Is  a  question  of  negligence,  and 
Ute  measure  at  duty  is  ordinary  care  and 
*  diMggnoe  In  the  adoptltm  of  such  measures 
of  care  or  prevmtlfm  as  the  case  required 
and  were  within  her  knowledge  or  power. 
1  Sotb.  Dam.  I  155.  at  supra.  It  does  not 
appear  that  her  medical  adviser  gave  her 
any  caution  to  tiVoUi  sexual  intercourse,  or 
even  pregnancy,  nor  Is  there  any  evidence 
to  show  that  she  knew  or  understood  that 
the  nature  of  her  injury  was  such  that  it 
was  not  prudent  that  she  should  do  so.  The 
mere  fact  that  eight  weeks  after  the  injury 
pregnancy  occurred,  and  when  no  caution  tai 
that  respect  appears  to  have  been  given  by 
her  medical  adviser,  is  not  necessarily  and 
as  a  matter  of  law  sufficient  ground  to  Jus- 
tiftr  a  reduction  of  damages  for  the  Injury 
caused  by  the  defendant's  negligence,  al- 
though the  results  of  the  injury  may  have 
been  thereby  prolonged,  or  her  recovery  de- 
layed. The  instructions  given  were  correct 
la  view  of  the  testimony,  and  the  tme  adted 


by  the  defendant  was  properly  refused.  Th.^ 
doing  of  any  act  which  prevented  or  re- 
tarded her  recovery  is  not  of  Itself  a  ground 
for  reduction  of  damages.  To  have  that  ef- 
fect it  must  have'  been  a  negligent  act,  and 
whether  an  act  is  or  is  not  negligent  is  a 
question  for  the  Jury,  and  not  of  law  for 
the  court,  if  different  minds  may  properly 
draw  different  Inferences,  even  from  ihe 
same  established  facts.  The  instmctlons 
asked  entirely  Ignored  thU  material  consid- 
eration, wheUier  the  plalntUf  was  n^ligt^nt 
or  at  fault  for  what  occurred  after  her  in- 
Jury.  A  conaiderable  number  of  witnesses 
were  «camlned  on  each  ^ride.  and  In  many 
respects  the  evidence  Is  confilctlng.  Tbe  cir- 
cuit court  was  satisfied  with  the  findings  of 
the  Jury,  and  draied  -as  we  think,  very 
properly— a  motion  to  set  aside  the  vprdlct 
as  being  contrary  to  the  evidence.  The  ver- 
dict Is  a  small  one  in  view  of  the  evidence  as 
to  the  (diaracter  of  the  plalntiflF*a  Injuries. 
We  find  no  error  Justifying  a  reversal  of  tne 
Judgment  of  the  circuit  court  The  jodg- 
moit  of  ^e  circuit  court  Is  nfllrmed. 


RAMASH  et  al.  v.  SCHBTUBR  et  al. 
(Sa^eme  Court  of  Wlseoorin.    May  23,  1893  % 

FRAODOUtKT  COKTETANCBS— OOMSIDBKATIOX— 

NOKSDIT. 

1.  Itofendant,  kaviog  obtained  from  hi* 
father-ia-Iaw  fSOO  to  aid  in  tbe  purchase  of 
land,  gave  a  bond  to  the  latter,  conditloaed  for 
bis  BQpport  doriDg  life,  and  a  mortgage  on  the 
land  to  secure  a  oote  for  $300,  payable  on 
breach  of  the  trand.  Later  the  father-in-law 
certiUed  on  the  margin  of  the  record  that  the 
mortgage  was  fully  paid,  but  he  did  not  give  up 
tbe  bond  and  mortga^,  nor  was  the  $800  in 
fact  returned.  The  father-in-law  was  an  igno- 
rant maa.  unnble  to  speak  Eaglish,  and  it  ap- 
peared that  he  intended,  not  to  discbaxge  the 
debt  or  agreement  for  support,  but  merely  to 
facilitate  the  sale  by  defendant  of  part  of  the 
land  to  avoid  foreclosure.  All  but  two  acres 
of  the  land  was  sold,  and  this  two  acres  de- 
fendant conveyed  to  the  father-in-law.  Bild, 
that  there  was  a  sufficient  conrideratlon  as 
against  creditors  for  the  conveyance  by  defend- 
ant to  his  father-in-law. 

in  an  action  to  foreclose  a  land  con- 
tract and  remove  the  lien  of  an  attachment 
levied  on  land,  where  It  was  charged  that  two 
of  defendants  were  colluding  together,  and  pre- 
tending that  the  attachment  lien  was  valid,  in 
order  to  compel  the  oayment  of  the  attachiug 
creditor's  ctaim,  the  fact  that  the  collnsion  did 
not  appear  on  the  trial  did  not  entitle  the  at- 
taching creditor  to  a  nonsuit  after  he  had  taken 
issue  and  tried  the  case  on  its  merits. 

Appeal  from  circuit  court  Manltovroo  coun- 
ty; N.  S.  Ollson,  Judge. 

Action  by  Wenzel  Kamash  and  Rosa  Ln- 
mach  against  John  G.  Scbeuer,  Impleude*) 
with  George  Bartleme  and  others.  From  a 
Judgment  for  plalntiflh,  defendants  appeal. 
Affirmed. 

Hie  other  facts  ftilly  appear  in  ttie  follow- 
ing statement  by  WINSLOW.  J.: 

Action  to  foreclose  a  land  contract  an* 
ronove  the  lien  of  an  attachment  levied  up- 
ou  tbe  land.  The  substance  of  the  oomidalnt 
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4s  stated  !n  Rnmnsh  t.  Schener.  81  Wis.  209. 
SI  N.  W.  Hep.  330,  where  this  court  affirmed 
AD  order  OTemillng  Scheuer's  demurrer  to 
the  compIalDt.  It  Is  sufflclont  to  say  here 
that  thcf  action  was  brought  to  foreclose  a 
land  contract  by  which  the  plaintiffs  agreed 
to  cooTey  two  acres  of  land  to  the  defendant 
Oeorge  Bartleme  for  a  specified  considera- 
tion, and  further  the  complaint  prayed  for 
the  remoTal  of  the  apparent  Uen  of  a  writ 
of  attachment  thereon,  sued  out  by  the  de- 
fendant Scheaer  ta  an  action  against  the 
defendant  Jotuo  Lamach.  The  complaint 
charged  that  the  attachment  affidavit  was 
false,  and  that  the  defendants  Scheuer  and 
Bartleme  were  colluding  togetlier,  and  pre- 
tending that  the  attachment  Uen  was  a  valid 
Uen.  to  harass  and  annoy  plaintiff  and  to 
compel  tliem  to  pay  Scheuer's  claim.  Before 
the  decision  of  this  court  upon  the  demurrer, 
the  defendant  Schener  answered  the  com- 
plaint, admitting  the  making  of  the  land 
contract,  and  the  possesrion  of  the  land  by 
Bartleme,  and  alleging  that  the  land  In  fact 
was  the  property  of  John  Lamach,  and  that 
he  had  fraudulently  conveyed  the  same  to 
the  plaintiffs;  denying  all  fraud  or  collusion 
cn  his  part,  and  setting  forth  at  length  his 
attachment  proceedings,  and  claiming  a  valid 
lien  thereby  on  said  lands,  and  praying  that 
such  lien  be  adjudged  by  the  court.  The 
plaintiffs,  Wenzel  Ramosh  and  Rosa  Lamach. 
are  father  and  daughter.  Roaa  la  the  wife 
of  the  defendant  John  Lamach.  It  appeared 
on  the  trial  that  in  January,  18&i,  John  La> 
roach  purchased  40  acres  of  land  for  $2,260, 
paying  down  $300  of  his  own  money  and 
$800  fivnfsbed  him  lay  Ids  father4n-law,  Ba- 
mnsh,  and  tiMng  a  smrchase-money  mort- 
gage for  the  balance.  A  second  mortgage 
was  given  by  Lanuudi  to  Bamash  in  ocoi- 
stdentkm  of  the  $800  so  contributed,  to  se- 
cure the  performance  of  a  bond  conditioned 
for  the  support  (rf  Bamash  dtuing  his  life, 
by  fiimlshli^  certain  specified  amounts  of 
num^,  food,  eto^  and,  In  addition  to  the 
bond,  a  note  was  executed  by  John  and 
Bosa  as  follows:  *'$a0O,OO.  Gibson,  January 
9, 1884.  In  time  of  disregard  of  certain  bond 
of  maintenance,  we  promise  to  pay  to  the 
order  of  Werasel  Bamash  eij^t  hundred  dol- 
laia;  ($800.)  fnils  note  is  secured  1^  morU 
«ae  of  even  date  herewith.  Value  ree^ved, 
with  interest  at  no  lier  cent."  John  became 
beavUy  In  debt  uid  to  avoid  foreclosure  of 
the  first  mortgage  sold  first  20  acres  and 
afterwards  18  acres  of  the  40,  retaining  but 
2  acres.  To  fodlltate  tiiese  sales,  Bamash 
consented  to  and  did  release  the  20  acres 
flnt  sold  from  the  Uen  of  ttie  mortgage,  ami 
at  the  time  at  the  second  sale  signed  a  cer^ 
tlflcate  that  the  mortgage  was  foBy  paid  on 
the  margin  of  the  record.  The  bond  and 
mortgage^  however,  were  never  given  np. 
At  about  tlie  time  of  the  seoraid  sale,  In 
■January.  1888,  Tjamaeh  left  the  two  acres 
of  land,  which  had  been  his  homestead,  and 
went  to  Two  Btvers  to  live,  glThv  Bammh 


a  life  lease  thereof.  On  the  15th  day  of 
August,  1890,  Lamach  and  wife  deeded  the 
two  acres  to  Ramash  In  consideration  of  the 
$800  previously  advanced,  and  on  the  same 
day  Ramash  deeded  the  land  to  his  daugh- 
ter, Rosa,  the  deed  containing  a  clause  that 
it  was  not  to  take  efTect  until  the  death  of 
Bamash.  On  the  Idtfa  day  of  October,  Ba- 
mash and  Rosa  entered  Into  the  land  con- 
tract with  defendant  Bartleme,  which  Is 
being  foreclosed  in  this  action,  and  Bartleme 
went  into  possession  of  the  premises  under 
it,  and  still  Is  In  possession  thereof.  The 
contract  called  for  payment  of  the  purchase 
price  November  10,  1890,  and  on  that  day 
a  sufficient  deed  was  duly  tendered,  but 
Bartleme  refused  to'  accept  It  on  account 
of  the  attachment  levied  on  the  land  at  the 
suit  of  Scheuer,  on  the  17th  day  of  October, 
1801,  in  an  action  upon  a  ipromlssory  note 
against  John  Lamach.  Scheuer  has  always 
Insisted  that  his  lien  was  a  valid  Uen,  and 
still  does  so,  and  refuses  to  release  it,  and 
Bartleme  stlU  refuses  to  carry  out  his  con- 
tract, because  he  claims  said  attachmmt 
levy  creates  a  Uen  on  the  lands.  The  trial 
court  found  the  facts  substantiaUy  as  above 
stated,  and  concluded  that  the  deeds  from 
Lamach  and  wife  to  Ramash,  and  from 
Ramash  to  Rosa  Lamach,  were  not  fraudu- 
lent, but  executed  for  a  sufficient  considera- 
tion; that  the  plaintiffs  were  entitled  to 
Judgment  of  foreclosure,  and  for  the  relief 
prayed  for  In  their  complaint,  giving  Bart- 
leme 90  days'  time  within  which  to  pay  the 
purchase  money  and  Interest.  Also  that 
plalntiflb  recover  costs  against  both  Bart- 
leme and  Schenor.  Judgment  was  entered  in 
accordance  with  the  findings,  and  defendant 
Scheuer  appeals  from  those  parts  of  the 
Judgment  awarding  costs  against  him  and 
adjudging  that  his  attachment  levy  created 
no  lien  on  the  premises. 

F.  E.  Hanseau,  Isaac  Gralte,  and  Q.  Q. 
Sedgwick,  for  appellants.  Nash  ft  Nash, 
for  respondents. 

WINSLOW,  J.,  (after  stating  the  facta)  If 
the  deed  from  Lamach  to  his  father-in-law 
was  executed  in  good  ftiith  and  for  a  suffi- 
cient consideration,  as  the  trial  court  found, 
then  it  is  mantfest  that  Scheuer's  attach- 
ment levy  would  not  constitute  any  Uen  upon 
the  land.  TUs  Is  the  cru<dal  question  In  the 
ease.  It  Is  said  tlut  there  was  no  considersr 
tlon,  because  Bamash  had  discharged  the 
mortgage  iqran  the  nurgin,  and  certified  that 
the  same  was  paid.  Bamash  was  on  Igno- 
rant man,  iK)t  able  to  speak  English.  The 
evidmce  clearly  shows  he  understood  little 
oC  the  predae  character  of  the  numerous  pa^ 
pera  which  were  from  time  to  time  executed. 
The  evidence  also  dearly  shows  that  he 
never  deUvered  up  his  bond  or  note;  that  he 
never  received  back  the  money  which  be  ad- 
vanced to  Lamach;  and  it  Is  a  fair  condn- 
Bk>n  from  tlie  whole  com  that  he  never  in- 
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tended  to  discharge  tho  debt  or  the  agree- 
ment for  support,  but  simply  Intended  to  re- 
lease the  Hen  of  the  mortgage.  In  order  to 
facilitate  his  son-ln-law's  sale  of  the  88  acres. 
This  seems  to  have  been  the  con(dusion  of 
the  circuit  court,  and  we  think  it  justiaed  by 
the  evidence.  If  this  was  so,  there  was 
dearly  a  sufficient  consideration  for  La- 
mach's  deed  to  Ramash,  and,  the  transac- 
tion being  in  good  faith,  ttie  creditors  of 
Lamach  can  thereafter  acquire  no  Um  aa  the 
land  by  attachment 

There  Is  no  question  of  homestead  neces- 
sary to  be  discussed  here,  as  the  circuit 
court  found,  in  accordance  with  d^endant's 
contention,  that  the  lAmachs  had  abandoned 
their  homestead  rights:  before  the  deed  was 
made  to  Ramash.  A  motion  for  a  nonsuit  as 
to  defendant  Scheuer  was  made  at  the  close 
of  the  plalntlirs  case,  and  OTermled.  It  is 
now  contended  that  the  action  cannot  be 
maintained  as  against  Scheuer,  even  If  his 
attachment  was  ineffective,  because  no  col- 
lusion was  shown  or  found  between  him  snd 
Bartleme.  The  allogatloa  of  collusion  may 
have  been  necessary  In  the  complaint,  but  It 
does  not  necessarily  follow  that  the  defend- 
ant Is  mtitled  to  t>e  discharged  because  It 
did  not  appear  upon  the  trial.  With  all  the 
parties  before  the  court,  "equity  delights  to 
do  Justice,  and  that  not  by  halves."  In  this 
case  the  Issue  has  been  fully  made  and  tried 
between  the  proper  parties  as  to  the  validity 
of  the  deeds  and  the  ^ect  of  the  levy,  and 
equity  will  not  at  this  stage  stay  Its  hand 
for  a  reason  so  purely  technical  as  the  one 
n^ed.  The  defendant  Scheuer  might  have 
disclaimed  any  Interest,  and  retired  from  the 
litigation,  but  he  chose  to  take  Issue,  and 
try  the  questions  on  the  merits.  We  see  no 
good  reason  why  costs  should  not  follow  the 
Judgment.  Judgment  affirmed. 


TABOR  et  al.  T.  TABOR  et  at 
(BuproDM  Court  nf  Wlsooadn.   Uay  23,  1803.) 

CONBTRUCTIOS  OF  WiLL— PrKCATORT  TKUST. 

A  deviie  of  all  teatator'a  land  to  his 
wife,  "to  have  to  hold  *  *  *  io  fee  simple," 
was  followed  by  an  expressIoD  of  trust  and  cod- 
fidence  that  the  wife  iroiild  provide  hy  Inxt 
win  for  equitable  distribution  anioutr  their  chil- 
dren, with  a  further  provisloa  that  "this  ex- 
pression of  trust  and  confidence  Is  uot  to  be  In- 
terpreted as  IlmitlDff  her  rleht  of  owDerahlp  or 
power  of  distribntion."  Odd,  that  the  wife 
took  an  estate  In  fee  simple. 

Appeal  from  circuit  court,  La  Payette 
coimty;  George  Clementsou,  Judge. 

Action  by  George  W.  Tabor  and  others 
agnlnst  John  Tabor.  Elizabeth  Tabor,  and 
others.  From  a  Jud^ent  for  defendants, 
plnlntlfTs  appeal.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  WIN'SLOW,  J.: 

Action  for  the  construction  of  the  will  of 
Charles  Tabor,  and  to  set  aside  a  deed  of  cer- 
tain real  estate  of  said  deceasedi  made  by 


Elizabeth  Tabor,  his  widow,  to  the  defend- 
ant John.  Charles  Tabor  dlt-d  March  14, 
1880,  testate,  leaving  a  widow,  the  defendant 
Elizabeth,  and  six  adult  children,  four  of 
w^bom  are  plaintiffs  In  this  action,*and  two 
of  whom,  John  and  Luke,  with  their  mother, 
are  defendants.  The  deceased  left  a  small 
homestead  In  Darlington,  and  a  farm  of  100 
acres,  wrhlch  farm  Is  the  subject  of  thla 
lltlgntlon.  His  will  was  duly  probated,  and. 
omlttlne  formal  parts,  is  as  follows:  "I 
give,  devise,  and  bequeath  to  my  wife,  Eliz- 
abeth Tabor,  all  and  dngular  my  property 
and  estate,  whether  real  or  personal,  to  have 
and  to  bold  the  same,  the  real  estate  in  fee 
simple,  snd  the  personal  estate  by  a  like 
aleolute  ownership.  I  do  this  In  full  trunt 
and  confidence  that  she  will  provide  for  thf* 
distribution  of  the  same,  by  her  lost  will 
and  testiiment,  among  our  children.  Luke. 
George,  Charles,  John,  Mary,  and  Anna,  in 
such  proportions  as  shall  be  just  and  rlf^fat; 
but  this  expression  of  trust  and  confidence 
Is  not  to  be  interpreted  aa  limiting  her  right 
of  ownership  or  power  of  distribution."  Ellz- 
nheth  claimed  under  the  will  to  own  the 
farm  In  fee,  and  In  December,  1800,  convey- 
ed the  same  to  the  defendant  John  In  fee. 
a  timulteneons  contract  hebig  made  by  John 
to  convey  one-half  thereof  to  Luke.  The 
plaintiffs  bring  this  action  to  set  aside  sild 
deed,  claiming  that  under  the  will  Elisa- 
beth took  a  life  estate  only  In  the  land,  with 
a  fee  In  trust  to  distribute  among  her  chil- 
dren, and  that  the  children  are  vested  with 
the  remainder  In  fee,  subject  to  the  widow's 
life  estate,  and  the  exercise  of  Qie  power 
of  distribution.  The  complaint  also .  c4inrg08 
that  the  deed  was  made  under  undue  in- 
fluence exercised  by  John  and  Luke  over 
the  mind  of  ttietr  mother,  and  that  she  was 
mentally  Incapable  of  transnctluf;  budnesa. 
Upon  the  triol  the  circuit  court  liniltfMl  the 
proofs  to  "such  testimony  as  will  have  a 
bearing  on  the  construction  to  l>e  placed 
upon  the  will,  with  the  understanding  that. 
If  the  court  should  dedde  that  question  in 
favor  of  the  plalntlfTs,  further  testimony 
shall  be  taken.  In  order  that  the  court  may 
render  a  proper  decree."  The  drctUt  court 
found  that  the  will  Tested  a  f**e-8lmple  title 
of  the  lands  In  question  In  Elizabeth,  ana 
that  the  words  of  the  will,  expressilre  of 
trust  and  ccnfldence.  were  simply  advisory, 
and  conveyed  no  estate.  1*^1  or  eiultnble.  to 
the  children,  and  enterod  Jndfnnent  dismiss- 
ing the  complaint  on  the  merits,  from  which 
judgment  plalntlCfo  appealed. 

Orton  &  Osliom.  tor  appennnta  P.  H. 
Oonley,  O.  A.  Manhall,  and  Rose  &  Bell,  for 
respimdents. 

WINSLOW,  J.,  fafter  stating  the  facts.> 
The  controlling  question  presented  Is  wheth- 
er the  words  of  the  will  create  a  precatory 
trust,  so  that,  notwithstanding  the  absohitt- 
devise  of  a  fee  to  the  widow  In  the  first 
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pnrc  of  the  win,  she  must  be  held  to  take 
only  a  life  estate,  conpled  with  a  trust  as 
to  the  remainder  In  favor  of  the  cliildren. 
The  subject  of  precatory  trusts  was  very 
fully  Investigated  by  this  court  in  Knox  v. 
ISjaoi.  59  Wis.  172,  18  N.  W.  Rep.  155.  It 
was  there  said  by  the  late  I^Ir.  Justice  Tay- 
lor that  the  two  important  questions  to  be 
considered  In  snch  a  case  are:  "First,  baa 
the  testator,  In  bia  expressed  request,  clearly 
pointed  ont  the  persons  whom  he  desired 
should  be  the  recipients  of  his  bounty,  and 
has  he  dearty  detined  the  part  of  the  estate 
which  he  desired  they  shoi^d  receive?  And, 
second,  does  the  lan^age  used  by  him  clear- 
ly show  that  he  Intended  It  to  be  obligatory 
upon  his  wife,  to  whom  he  had  devised  all 
his  property  In  fee,  and  not  merely  adviso- 
ry?" Accepting  these  questions  as  the  testa 
to  be  applied  in  deciding  whether  a  prec- 
atory trust  is  created  by  thla  wUl,  It  would 
seem  quite  dlfHenlt  to  say  thnt  the  testator 
has  In  tills  will  dearly  cleflued  the  part  of 
tbe  estate  which  he  desired  Iii»  children  to 
receive;  but  we  do  not  decide  this  question, 
bemuse  our  conclusion  as  to  the  proper 
solution  of  the  second  question  renders  it 
miueceesary.  We  think  It  very  clear  that 
the  words  of  the  will  dearly  show  that  the 
testator  Intended  bis  expres^ons  to  be  mere- 
ly advisory,  and  not  In  any  respect  obligato- 
ry. Tlie  will  was  drawn  by  a  lawyer.  After 
devi»lDg  all  his  estate  to  his  wife,  "the  real 
estate  In  fee  simple,  and  the  personal  estate 
by  a  like  absolute  ownership,"  he  proceeds: 
"1  do  this  In  fnll  trust  and  confldence  that 
she  will  provide  for  the  distribution  of  the 
same  by  her  last  will  and  testament  among 
onr  children.  Luke,  Geoi^,  Charles,  John, 
Mary,  and  Anna,  In  such  proportions  as  shall 
be  Just  and  right"  Had  he  stopped  here, 
the  argument  would  be  very  strong  that  he 
Intended  these  words  to  be  obligatory  upon 
bis  wife,  notwithstanding  the  previous  de- 
vise of  a  fee,  and  the  case  would  be  In  this 
respect  very  like  the  Knox  Case,  above  re- 
ferred to;  but  be  proceeded  to  say  In  the 
same  sentence:  "But  this  expression  of  trust 
and  confidence  Is  not  to  be  Interpreted  as 
limiting  her  right  of  ownership  or  power  of 
distribution."  This  language  can  have  but 
one  reasonable  meanh^.  The  widow's  right 
of  ownership,  by  the  specific  terms  of  the 
will,  was  an  alMolute  fee  simple.  Tbe  tes- 
tator says  that  his  ezpresfdon  of  trust  and 
confidence  Is  not  to  be  construed  as  limiting 
this  right.  How,  then,  can  a  coort  so  con- 
strue It?  It  seems  to  us  that,  U  we  were  so 
to  construe  It,  we  shonld  be  making  a  new 
win  for  tbe  testator,  against  his  posttive 
dedanitton.  The  Knox  will  contaliied  no 
similar  words.  Levin,  Trusts,  (Ith  Ed.)  p. 
122. 

It  Is  objected  tiiat  the  judgment  does  not 
tax  terms  constme  the  will.  The  findings 
constme  the  will,  and  the  Judgment  dis- 
misses the  comi^alnt  on  the  mertts.  This  Is 
snfllctent  Judgment  afflnned. 


LABSON  T.  COOK  et  sL 
(Supreme  Court  of  Wisconsin.    June  21,  1898.) 

BXBACH  or  CoKTBaCT  —  ACTlOJf  BI  ASBlOMSe— 
(JOXSTKUCTIO.V  OP  COXTHAUT— DaM AOES. 

x^l.  Where  defeodants  Mid  certain  Rtandiog 
timber  to  one  ti.,  n-ho  agreed  to  tranafur  the 
contract  to  plaiotlS  on  imymeDt  of  the  ad- 
vances made  by  G..  plaintiff,  od  transfffl-  of  the 
cODtract,  had  a  right  of  action  against  defead- 
aotB,  uo  the  breach  of  the  coDtract. 

2.  DefetidantB  had  the  right  to  cut  timber 
on  certain  land  up  to  April  23.  1S83.  They 
■old  sach  timber  to  piRiatlff's  assignor  under  a 
contraM  providine:  "!i$aid  timber  to  be  removed 
in  the  years  1S82  and  1888;  more  time  to  be 
allowed"  if  more  time  was  allowed  them. 
held  an  express  agreement  tliat  plaintiff's  as- 
signor should  have  the  whole  of  the  years  1882 
and  IbfCt  to  remove  the  timber. 

3.  The  owner  of  the  land  having  prevented 
plaintiff  from  removinR  timber  after  April  23, 
ItVSi.  the  measure  of  hia  damages  against  de- 
feuiiants  was  snch  frar-tional  part  of  the  price 
paid  as  the  Talue  at  the  time  of  the  pQrcnaae 
of  the  part  to  which  title  fails  bpars  to  the 
value  of  the  whole  pnrchase,  with  Interest  dur- 
ing the  time  plaiutUf  was  defoived  of  such 
fractional  part. 

Appeal  from  dreoit  orart^  Barron  oonnty; 

B.  D.  Marshall.  Judge. 

Action  by  Ole  Larson  against  S.  G.  Cook 
and  another  for  breach  <rf  contract  Judg- 
ment for  plaintiff,  from  whidi  defendant 
Cook  appeals.  Reversed. 

Tbe  other  tacta  fully  appear  tn  the  flaw- 
ing statement  by  WINSLOW,  J.: 

Action  for  damages  for  breach  of  con- 
tract Plaintiff  is  the  assignee  of  the  cause 
of  action,  from  one  L.  O.  Larson,  for  value. 
In  February,  1SS2,  the  defendants  Cook  and 
Huntington  owned  the  right  to  cut  and  re- 
move, for  their  own  use,  all  the  timber 
upon  certain  tracts  of  land,  provided  they 
cat  and  removed  the  same  by  the  23d  of 
April,  1883,  but  did  not  own  the  land, 
nor  had  they  any  right  to  enter  thereon 
after  said  last-named  date.  On  February 
2.  1882,  L.  O.  I.ar8on  negotiated  with  Cook 
and  Huntington  for  the  purchase  of  said  tim- 
ber; they  representing  that  they  had  the 
right  to  cut  and  remove  said  timber  during 
the  whole  of  the  years  1882  and  1883,  and 
Larson  rt>lying  on  such  representation,  and 
not  knowing  to  the  contrary.  The  negotia- 
tions resulted  in  the  purchase  of  the  tlm- 
l>er  by  Ijarson  for  the  agreed  price  of  $2,000; 
but  Larson,  not  being  able  to  pay  the  pur- 
chase price,  procured  one  Gribben  to  give 
his  note  therefor,  which  he  did,  and  the 
following  written  contract  was  made  and 
signed  by  Cook  and  Huntington:  "In  con- 
sideration of  tbe  sum  of  $2,000  paid  by  three 
months'  note  to  S.  G.  Cook,  we  hereby  trans- 
fer and  sell  to  3.  P.  Gribben  oil  the  standing 
and  down  pine  now  bdng  on,  {here  follows  ;i 
description  of  the  lands;]  sala  timber  to  be 
removed  in  the  years  1882  and  18S3;  more 
time  to  be  allowed  In  removing  timber  If 
more  time  Is  allowed  to  Cook  and  Hunting- 
ton.** Thereafter,  Larson  entered  on  the 
land,  cut  timber  and  manufactured  the  same 
Into  BhlngleiL  H«  paid  Oilbben  tbr  his  ad- 
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Toncea  prior  to  April  23,  1883,  In*  shingles 
mnnufacturet}  from  the  timber,  and  did  not 
know,  up  to  that  Ime,  that  Cook  and  Hunt- 
lujrton'B  right  expired  on  that  date.  On  said 
23d  day  of  April,  1883,  218,16a  feet  of  tim- 
ber remained  standing  and  uncut  on  said 
land.  It  does  not  directly  appear  how  much 
timber  was  on  the  land  at  the  time  of  Lar- 
son's purchase,  but  he  tesHfled  that  the  tim- 
ber was  bought  at  the  rate  of  $3  per  1,000 
feet  May  1,  1883,  Utrson  and  Gribben  had 
an  accountlnflr,  and  It  was  found  that  Gribben 
had  been  fully  paid  for  his  advances ; 
and  at  that  time  Gribben  Indorsed  on  the 
■contract,  for  the  purpose  of  passing  his  rights 
thereunder  to  lArson,  the  following  assign- 
ment, and  delivered  It  to  Larson:  "I  here- 
by assign  to  L.  O.  Larson  all  my  ri^t,  title, 
and  interest  to  and  In  the  wlthln-describwl 
timber.  J.  P.  Gribben."  In  December,  1883, 
Larson  cut  and  skidded  70,000  feet  of  the 
remaining  timber,  and  had  time  prior  to 
June  1,  1884,  to  cnt  and  remove  It  all,  but 
was  prevented  by  the  owner  of  the  land,  on 
the  13th  day  of  December.  1883,  from  re- 
moving any  more  timber,  and  said  owner 
recovered  said  70,000  feet  of  skidded  logs 
from  Larson  In  a  replevin  action.  The  value 
of  the  standing  timber  remaining  was  H  per 
1,000,  and  of  the  skidded  logs,  $5.25  per  1.000. 
Theabove  facts,  with  others  not  necessary  to 
mention,  appeared  from  the  evidence  In- 
troduced by  plaintiff.  The  defendant  Cook, 
who  appeared  and  answered  separately, 
moved  that  a  verdict  for  defendants  be  di- 
rected, which  being  overruled,  he  offered  no 
evidence;  and  thereupon  the  parties  stipu- 
lated to  waive  the  Jury,  and  the  case  wait 
submitted  to  the  court  to  make  findings  of 
fact  and  conclusions  of  law  upon  the  evi- 
dence alrrady  introduced.  The  circuit  Judge 
made  findings  of  fact  substantially  as  above 
recited,  and  concluded  that  the  clause  In  the 
contract  providing  that  the  timber  was  to 
be  removed  In  the  years  1882  and  1S83,  and 
tliat  more  time  was  to  be  allowed  in  case 
more  time  was  allowed  to  Cook  and  Hunt- 
ington, should  be  construed  as  an  express 
agreement  on  the  part  of  defendants  that 
the  purchaser  should  have  the  years  1882 
and  1883  within  which  to  cut  and  remove 
the  timber,  and  that  the  same  formed  a  sub- 
stantial part  of  the  consideration  for  the 
purchase;  that  Larson  lost,  without  fault  on 
hlB  part,  218.168  feet  ot  timber,  by  reason 
of  the  fact  that  defendants  had  no  right  to 
remove  timber  &tter  April  23,  1883;  that 
tiie  facts  established  are  suffldent  to  con- 
stitute ft  cause  of  action  In  iklalntiff  for 
tveadi  of  defendants'  said  agreement;  that 
the  property  convened,  bring  standing  tim- 
ber, was  an  Interest  In  land;  that  the  dam- 
ages mnat  be  goTemed  by  the  law  appli- 
cable to  breatdies  of  ooTwant  without  fraud; 
and  that  the  measure  of  damages  Is  soch 
part  of  the  whole  consideration  paid  as  the 
timber  lost  fbnned  of  the  whole  amount 
pnrduaad,  with  Intereat.  Judgment  was  or- 


draed  and  rendered  for  fdalntifl  fer  9ffi»4.36, 
with  Interest,  from  vdilch  defoidant  Cook 
appaols. 

Jenkins  &  Jenkins,  for  appellant.  James 

Wlckham,  for  respondent. 

WINSLOW,  J.,  (after  stating  the  facts.) 
We  entlr^  agree  with  the  condnslon  of  the 
circuit  Judge  that  L.  O.  Larson  acquired 
rights  tmder  this  contract  which  he  could  en- 
force by  actioa  It  is  settied  in  this  state 
that  "when  one  person,  for  a  valuable  con- 
sideration, engages  with  another  (whether 
by  simple  contract,  or  by  covenant  under 
seal)  to  do  some  act  for  the  benefit  of  a 
third  person,  the  latter  may  maintain  an 
action  against  the  promisor  for  breach  of 
the  engagement."  Grant  v.  Lock  Co.,  77 
Wis.  72,  45  N.  W.  Rep.  951.  and  cases  there 
cited.  In  the  present  case.  Cook  and  Hunt- 
ington contracted  nominally  with  Gribben, 
for  the  benefit  of  Larson.  True.  Gribbra 
had  an  Incidental  interest  In  tiie  contract, 
to  the  extent  of  his  advances,  bat  no 
further.  The  contract  was  made  and  under- 
stood by  all  parties  to  be  made  for  the 
primary  benefit  of  Larson,  and  the  fact  of 
Gribben's  Interest,  by  way  of  security  only, 
can  make  no  difference.  Undw  the  rule 
above  quoted  there  can  be  no  doubt  of  Lar- 
son's right  to  maintain  an  action  for  breach 
of  this  contract 

We  also  fully  agree  with  the  circuit  Judge 
In  his  construction  of  that  clause  of  the 
contract  providing  for  removal  of  the  tim- 
ber. The  clause  under  consideration  is: 
"Said  timber  to  be  removed  In  the  years 
1882  and  1883;  more  time  to  be  allowed  In 
removing  timber,  if  more  time  la  allowed 
Cook  and  Huntington."  Plainly,  this  Is  not 
a  provision  for  the  benefit  of  Cook  and 
Htmtington.  It  could  make  Uttie,  If  any, 
difference  to  them  when  the  timber  was 
removed,  because  they  did  not  own  the 
real  estate.  Whether  the  timber  was  ever 
removed,  so  long  as  they  received  ftelr  pay 
therefor,  would  seem  to  be  a  matter  of  no 
moment  to  them.  On  the  contrary.  It  ob- 
viously was  a  matter  of  great  importance  to 
Gribben  and  Larson  tiiat  they  should  have 
a  sufficient  time  to  remove  the  timber  which 
they  had  bought,  and  that  they  should  know 
positively  what  time  they  were  to  have; 
and  the  last  clause,  providing  for  the  allow- 
ance of  taoxe  timer  la  cntirdy  amduslve  to 
<nuF  minds  that  by  the  previous  dause. 
Cook  and  Huntingt<m  are  allowing  time  to 
Gribben  and  Larson.  Indeed,  It  Is  difllcult 
to  see  bow  the  whole  danae  can  be  ooo- 
strued  In  any  reasonable  way,  except  as  an 
exprras  agreement  by  Cook  and  Huntington 
that  Gribben  and  lArson  are  to  have  the 
whole  of  the  years  1882  and  1883  within 
which  to  remove  the  timber,  and  we  so  oon- 
strue  It. 

This  agntemcnt  havlnie  beoi  oonf^ssedlv 
broken,  no  further  qoestkHi  Eemalus,  ooept 
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llie  qnflstlfni  ct  the  measare  of  damages.  A 
contract  for  the  sole  of  stancUnK  timber  Li 
a  contract  for  tbe  sale  of  aa  Interest  in 
landa.  Ullle  t.  Dunbar,  62  wis.  lOS.  22  N. 
W.  Kep.  467.  Title  to  a  part  of  the  lands 
failed.  The  rule  of  damn^^es  laid  down  tn 
Semple  t.  Whorton,  68  Wis.  626.  32  N.  W. 
RepL  690.  applies.  Under  that  rule  the  dam- 
ages are  such  fractional  part  of  the  whole 
4M>nslderation  paid  as  the  value  at  the  time 
of  the  purchase  of  the  p^rt  to  which  the 
title  falls  lH'.ir8  to  the  value  of  the  whole 
piece  purcbaBcd,  and  interest  during  the 
time  plaintiff  has  been  deprived  of  the  use  of 
the  fractional  part  not  exceeding  six  years. 
To  state  It  under  the  form  of  the  rule  of 
three,  the  proposition  Is:  The  value  of  the 
whole  at  the  time  of  the  purchase  is  to 
the  value  at  the  same  time  of  the  part  to 
which  title  falls  as  the  whole  condderatioD 
iB  to  X,  or  the  damafres.  It  Is  plnln  that  la 
or^er  to  find  the  unknown  element  in  the 
problem,  1.  e.  the  amount  of  the  diimaKcs, 
we  must  know  from  the  evidence  the  other 
three  elements  of  the  problem.  Here  is  the 
dllficulty.  The  evidence  falls  to  show  the 
value  at  the  time  of  the  purchase  of  the  part 
to  which  title  failed,  and  there  Is  no  evi- 
dence of  the  value  of  the  whole  at  the  time 
of  the  purchase,  save  the  fact  that  $2,000 
was  paid  for  it  Granting  that  this  may  be 
cuffldent  prima  fade,  in  the  absence  of 
other  evidence,  to  warrant  a  finding  that  the 
value  of  the  whole  was  $2,000,  we  are  still 
entirely  without  the  means  of  determining 
the  value  of  the  part  to  which  title  failed  at 
the  time  of  the  purchase.  There  must  be 
further  proof  b^ore  an  assessment  of  dam- 
ages can  be  made  in  accordance  with  the  rule 
settled  In  this  court.  No  new  trial  upon  the 
merits  will  be  necessary,  but  further  evi- 
dence upon  the  question  of  damages.  In  ac- 
cordance with  the  rule  laid  down,  roust  be 
taken,  and  for  this  purpose  a  reversal  Is  nec- 
essary. Judgment  reversed,  and  cause  re- 
manded for  further  proceedings  in  accorduice 
with  the  oplnton. 


McQUAlD  v.  BOSS  et  al. 
(Siqneine  Court  of  Wisconsin.    Jone  2L,  1893.) 

HaLBv-IH PLIED  WaURANTT. 

Where  plaintiff  parchates  a  boll  of  de- 
feodaats  for  breeding  parpoaes,  to  tbe  knowl- 
edge of  defeiidaiits,  p&yiiig  full  price  therefor, 
and  there  was  no  tnisrepreseiitatioQ  or  ^ad, 
and  DO  espreu  warranty,  and  the  bull  proves 
Impotent,  no  warranty  can  be  Implied. 

Appeal  from  circuit  court  Columbia  coim- 
ty;  K.  Q.  Slebecker,  Judge. 

Action  hy  Patrldc  F.  UcQnald  against 
Wmiam  Bom  and  others  for  breach  of  wax^ 
nwty.  Plaintiff  was  umsuited,  and  appeals. 
Aflhrmed. 

The  other  facts  folly  appear  In  the  f oUow- 
ing  Btatemrat  hy  PINNEY.  J.: 

nkla  case  waa  before  this  court  on  a  for- 
mer appeal,  (77  Wis.  470^  46  N.  W.  Bep.  892,) 
v.55K.w.na8— 45 


where  the  claims  of  the  plaintiff  are  stated. 
Upon  the  new  trial  awarded  tlie  plaintiff 
sought  to  maintain  that  there  was  an  im- 
plied warrant  upon  the  sale  by  the  dpfend- 
ants  to  the  plaintiff  of  the  bull  in  question, 
that  be  was  In  all  respects  fit  suitable,  and 
competent  to  perform  the  service  for  which 
he  was  purcliused,  namely,  to  generate  hia 
kind;  and  the  plaintiff  produced  evidence  to 
show  that  when  he  Iwught  the  bull  he  de- 
sired him  for  breeding  purposes;  that  the 
defendants  were  breeders  of  short  horn  Dur- 
ham cattle,  and  knew  the  purpose  for  which 
the  plaintiff  desired  and  bought  the  animal; 
that  he  paid  the  full  price  of  such  an  animal 
for  breeding  purposes,  {125,  and  examined 
him  at  the  time  of  the  purchase;  that,  ex- 
cept for  such  purposes,  the  animal  would  not 
be  worth  to  exceed  $30.  The  plaintiff  ascer- 
tained afterwards  and  in  course  of  time  tliat 
the  bull  was  Incompetent,  Impotent,  and  un- 
able to  generate  his  kind,  and  was  useless 
for  the  purposes  for  which  he  waa  pur- 
chased, and  he  returned  the  bull  to  the  de- 
fendants at  thdr  farm  for  this  reason;  but 
there  waa  no  proof  tending  to  show  that 
thoy  accepted  him.  Kvidence  was  given  to 
show  the  plaintiff's  damages.  The  drcult 
court  held  that  there  was  no  implied  war- 
ranty of  the  procreatlve  powers  of  the  bull, 
and  granted  a  judgment  of  nonsuit  against 
the  plaintiff,  from  which  he  appealed. 

W.  J.  Hooper  and  Spensl^  A  McIUeon, 
for  appellant  Orton  St  Osbmn  and  J.  M. 
Smith,  for  nqHmdoits. 

PINNEY,  J.,  (after  stating  the  facts.) 
There  is  no  ground  for  contending  that  the 
plaintiff  In  purchasing  the  animal  in  qucKtlon 
either  asked  the  opinion  or  Judgment  of  the 
vendors  in  respect  to  Its  procreatlve  capac- 
ity, nor  is  there  any  reasonable  or  rational 
ground  for  Imputing  to  them  any  Informa- 
tion or  knowledge  on  that  subject  not  pos- 
sessed by  the  plaintiff,  although  they  had 
raised  the  btdl,  and  w^  stock  breeders. 
The  plaintiff  saw  and  liwpected  the  animal 
before  he  made  the  purchase,  and  it  was  of 
the  kind  he  desired  to  pnrchase.  It  Is  a 
wen-understood  principle  of  the  common 
law  In  England,  and  almost  universal  In  this 
cotmtry.  tbat  in  sales  of  pwsonal  property, 
la  the  absence  of  egress  warranty,  where 
the  buyer  has  an  opp<Httmity  to  Inspect  tiie 
commodity  or  thing  sold*  and  the  seller  Is 
guilty  of  no  fraud,  and  Is  nether  the  manu- 
facturer nor  groww  of  the  ttilng  he  seBs, 
the  maxim  caveat  emptor  applies.  l%ls  is 
the  rule  laid  down  In  BenJ.  Sales,  |  644; 
Barnard  v.  Kellogg,  10  WalL  388:  Jones 
Just.  L.  B.  3  Q.  B.  202.  In  Bagen  v.  Gall, 
34  Pa.  St  236,  It  was  held  that  where  the 
buyer  has  had  opportunity  of  examining 
the  thing  sold  there  Is  no  Implied  warranty 
by  the  seller  against  latent  defects  unknown 
alike  to  himself  and  to  the  pnrdiaser.  The 
doctrine  of  implied  warranty  appears  to  be 
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foonded  on  an  actnal  or  presumed  knowledge 
by  the  Tender,  as  manufacturer,  grower»  or 
producer,  of  the  qualities  and  fitness  of  Ihe 
thing  sold  toe  the  puipoae  for  wUch  It  was 
Intended  or  Is  desli-ed,  so  tar  as  such  knowl- 
edge Is  reasonably  attainable.  The  rule 
must  be  held  to  hare  a  rational  foundation, 
and  to  be  not  of  a  purely  arbitrary  character. 
It  does  not  Impute  to  the  seller  knowledge 
as  to  quail  Ues  or  fitness  whtdi  no  human 
foresight  or  skill  can  attain,  and  raise  an  Im- 
plied warranty  In  respect  to  them,  when  the 
Tmdor  and  purchaser  are  In  equal  condition 
as  to  the  means  of  knowledge,  or  the  latter 
must  hare  understood  from  the  nature  of 
the  case  that  the  information,  experience, 
and  knowledge  of  the  vendor  are  not  superior 
to  hia  own.  The  case  we  are  considering  is 
not  one  where  the  buyer  can  be  said  necee- 
sarlly  or  at  all  to  have  trusted  to  the  Judg- 
ment or  skill  of  the  manufacturer,  grower, 
producer,  or  dealer,  Instead  of  his  own. 
Jones  T.  Just,  L.  R.  3  Q.  B.  202.  Because  the 
defendants  raised  the  bull  they  sold  to  the 
plaintiff  they  are  not  chargeable  with  any 
knowledge,  or  opinion  even,  in  respect  to  a 
matter  beyond  the  reasonable  scope  of  hu- 
man knowledge,  namely,  whether  the  bull 
would  prove  Impotrat,  and  to  be  wholly 
destitute  of  the  power  of  procreating  his 
kind;  and  hence  the  ground  of  presumed 
or  reasonably  imputed  knowledge  as  a  foun- 
dation In  this  case  of  an  implied  warranty 
wholly  fails.  In  the  case  of  White  v.  Miller. 
71  N.  Y.  118.  131.  It  is  said  in  relaUon  to  the 
case  of  a  manufacturer  that  the  rule  of  im- 
plied warranty  "Is  based  on  the  presumed 
superior  knowledge  of  the  vendor,"  and  that, 
In  the  case  of  a  producer  or  grower  of  seeds, 
there  seems  to  be  the  same  reason  for  imply- 
ing a  warranty  on  a  sale  of  seeds  by  the 
grower  that  they  are  not  defective  from  im- 
proper cidtivatlon  as  to  imply  a  warranty  of 
freedom  of  defects  In  manufacture  on  a  sale 
by  a  manufacturer  of  the  article  made  by 
him.  "The  grower  of  seeds  must  be  pre- 
sumed to  be  cognizant  of  any  omissions  or 
negligence  In  cultivation,  whereby  they  have 
been  deteriorated  or  rendered  unfit  for  use;" 
as,  In  the  case  cited,  in  relation  to  a  sale  of 
cabbage  seed  whicli  had  been  crossed  with 
other  vorietiee,  and  rendered  impure  by  be- 
ing raised  In  close  proximity  with  them.  In 
Van  Wyck  v.  AUen,  09  N.  Y.  81,  cited  by 
appellant's  counsel,  the  article  sold  was  rep- 
resented to  be  of  a  particular  kind,  when  It 
was  not,  and  there  was,  thciefore,  an  express 
warrant.  In  Flick  v.  Wetherbee,  20  Wis. 
412.  the  decision  went  not  upon  the  grotmd 
of  Implied  warranty,  but  that  the  defendant 
covenanted  to  supply  all  the  seed  com  for 
the  year's  cultivation,  which  it  was  held  re- 
quired Mm  to  furnish  good  seed  com,  and 
there  was,  t>esldcs.  evidence  of  an  express 
warranty.  The  ease  of  Scottv.Hennick, IB. 
Mon.  63,  In  which  it  was  held  that  the  law 
implies  no  warranty,  in  a  sale  of  a  Durham 
cow,  that  she  will  prove  suitable  for  breed-  I 


Ing  purposes,  although  the  price  iiaid  tor  her 
tndlcated  that  It  was  for  that  purpose  she 
was  bought;  and'  this  la  iu  accord  with  what 
was  said  in  White  v.  Stelloli.  74  Wla.  435. 
438,  43  N.  W.  Rep.  99.  on  the  subject  of  im- 
plied warranty  bi  a  dmilar  case.  Barnes  t. 
Bums,  81  Wis.  235,  61  N.  W.  41&  If 

the  plaintiff  desired  to  guard  ag«lnat  lost 
from  the  contingen<7  whldi  occurred,  he 
should  have  exacted  an  expreoB  warranty  as 
a  condition  of  his  purchase^  Where,  as  bi 
this  case,  bo^  parties  were  alike  destitute 
oi  knowledge  or  the  means  of  Amnlng  an  in- 
telligent Judgment  whethw  the  bull  wonld 
be  able  or  not  to  gmerate  bis  Und,  and 
there  was  no  misrepresentation  or  finud, 
and  no  express  warranty,  we  think  no  war^ 
ran^  can  be  Implied  In  that  respect  merdy 
because  a  full  price  was  paid  for  a  bull  for 
breeding  purposes,  and  the  seller  knew  he 
was  being  purchased  fbr  that  purpose^  T%e 
plaintiff  was  rightly  nonsuited.  The  Judg- 
ment of  the  drcuit  court  is  affirmed. 


GOEBBL  et  al.  v.  THIEMEL 
'(Supreme  Court  of  WIscoobId.    May  23,  1893.) 

TSSTAMRVTART  PoWBKS— SaI  K— Rf.»(.1S!<|OV, 

1.  Testator  d^rined  certain  land  to  his  wife 
so  loQR  as  «be  Hhotild  live,  bat  withont  privile^ 
to  sell.  After  ber  tleatb  the  laod  was  to  he 
sold,  and  proceeds  divided  between  a  son  and 
daughter.  In  case,  howeTcr,  the  wife  and  said 
BOQ  and  dausbter  should  agree  together  upon  a 
sale,  then  tbe  wife  might  sell  and  divide  the 
proceeds  accordiDg  to  above  conditions.  BM, 
that  the  wife,  or  wife  and  daaghter  alone,  coald 
not  sell  without  the  son. 

2.  The  question  being  one  of  power,  it  was 
immaterial,  in  an  action  to  set  aside  a  deed 
given  by  the  wife  and  daughter,  whether  tbe 
deed  was  executed  with  icuowledge  of  its  con- 
tents, or  for  valuable  consideration,  or  whether 
the  son  had.  prior  thereto,  received  the  sum  in- 
tended by  the  testator. 

A  ppeal  from  circuit  court,  Sheboygan 
county;  N.  S.  Gilson,  Judge. 

Action  by  Rosin?  Gtoebel  a>jd  Ernestine 
Tbieme  against  Fred  W.  Ttiieme  to  set 
aside  a  certain  deed  and  morijrages.  Judg- 
ment for  defendant  Plaintiffs  appeoL  Re- 
versed. 

l*he  othM-  facts  fully  appear  in  tbe  UA- 
lowing  statement  by  CASSODAY,  J.: 

It  appears  from  the  record  that  Decem- 
hcT  17,  1S72,  Henry  Goebel,  husband  of  the 
plaintiff  Roalno,  and  father  of  the  plaintiff 
Ilrnestlne,  died,  leaving  a  wilt  executed  by 
litiu  April  11,  1872,  and  which  will  was  ad- 
mitted to  probate  January  27,  1873,  and. 
omitting  the  formal  parts,  was  as  follows, 
to  wit:  "I  give  and  bequeath  unto  my  be- 
li^red  wife,  llosfne  Goebt^,  all  my  real  es- 
tate and  land  lying  and  being  in  the  county 
of  Sheboygan,  to  have  and  to  hold  the 
same  to  her  own  use  and  benefit  as  long  s» 
elie  shall  live,  but  without  the  privilege  to 
F-ell  tbe  land;  and  I  also  give  and  l>equeath 
to  her  all  my  personal  property,  mooey 
and  credits,  goods  and  battels,  of  what 
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klod  and  natim  MieFert  to  bava  and  to  bold 
tbe  same  to  her  owot  and  aa  ber  own  proi^- 
ert}-,  forerer.  And  I  alao  further  bereby  or* 
der  that  after  the  death  ot  my  lald  beloved 
wife,  Boslne  Goebel,  the  said  land  shuU  be 
sold,  and,  out  at  th4  numey  rectired  there- 
toT,  my  aon,  Auguat  Qoebel,  ahall  reodre 
the  Bom  of  ^00,  and  tbe  xemauider  of  tbe 
ptircbaae  nMm^  for  aald  laud  shall  be  paid 
to  my  belored  daughter,  Bmeatine  Thleme, 
form^'  Ernestine  Goeb^;  and  I  do  here- 
hy  appoint  my  bdoved  wU^  Boslne^  aole 
lixecuttix  of  this,  my  last  will  and  testa- 
I'  ■  "^  hereby  rerokiuff  all  formw  wills  by 
V  •  uiade.  I  do  farther  order  thai  in  caae 
my  belored  wife,  and  my  said  beloved  son 
uiid  daughter*  shall  agree  together  upon  the 
sale  of  tbe  said  land,  then  my  wife  shall 
bare  the  .right  to  sell,  and  pay  the  above 
aama,  according  to  tbe  above  eondltifma,  oat 
of  the  money  what  she  shall  get  for  the 
same."  That  October  27,  1884.  the  said 
Koslne  mortgaged  a  part  of  said  land  to 
one  Zimmerman  fbr  |20U,  borrowed  numey, 
and  wUch  mortgage,  waa  tbra  recorded. 
That  Mayl,188G,tbe  aald  Boaine  and  ficnea- 
tlne,  tt^ther,  mor^ged  all  of  aald  land 
to  said  Zlmmerma.a  tor  ^^00,  borrowed 
luoney,  and  tlie  same  was  nscorded.  Tbat 
Bome  time  i»rior  to  S^tembw  7,  1888,  tbe 
said  Zimmerman  commenced  the  foreclosure 
uf  aald  mongiigea,  and  on  aaid  laat-men- 
tloned  day  the  defendant,  who  waa  the  hus- 
band of  the  sold  Emeatlne,  paid  said  Zlm* 
merman  on  said  mortgages  about  $S0(^  aifd 
took  an  assigiunent  ct  both  of  said  mort- 
jRigea,  which  assigiunent  was  therenpon  re- 
corded. That  at  th<<  same  time  and  place 
tbe  sold  Boslne  and  the  aald  [Ernestine  con- 
veyed by  quitclaim  deed,  to  tbe  Pendant, 
the  said  real  estate,  constating  of  88  acres, 
without  any  conrideration  except  the  mini- 
fy ao  paid  by  him  to  aald  Zimmerman. 
That  sold  35  acres  of  land  were  at  that  tbne 
wortb  $100  per  acre,  or  In  tbe  aggregate 
the  sum  of  SS^&OO.  That  Januaiy  18,  18B1, 
rbe  plalntlffa  commmced  this  action  to  set 
tiside  said  mortgagMi,  and  tha  assignments 
thereof  to  tbe  defendant,  and  to  have  said 
quitclaim  deed  from  the  plalatlfTii  to  the  de- 
f(>ndant  set  naide,  and  adjud;^  to  be  nuu 
and  void,  and  all^d,  in  effect,  the  facta 
Binlcd.  The  defemJunt  answored,  and,  in 
cfTect,  admitted  most  of  the  fticts  stated. 
On  the  trial  of  thts  cause  tbe  court  fonnd, 
as  matters  of  fact,  in  effect,  that  Ibe  quit* 
ckilm  deed  ftom  tfab  {daintltnn  to  tbe  d^ 
fc>ndant  waa  made  and  executed  tbe 
pluiutlffa  with  full  knowledgs  and  Infonna< 
tion  aa  to  tbe  contents  and  purport  thereof, 
and  for  a  valuable  conaideraUon,  to  wit, 
the  payment  of  thu  said  mortgages;  tiiat 
the  provldon  or  l^ry  lo  favor  of  said  An* 
gust  Goebel,  under  the  will,  was  paid  and 
snllsfled  l^^  tbe  plalnliflb  prior  to  said  con- 
veyance to  tbe  defendant  And  as  contu- 
sions of  law  the  court  found,  Jn  effect,  that 
tlte  defendant  was  and  Is  entitled  to  have 


the  complaint  herein  dismissed,  but  with- 
out prejudice  to  any  ri^t  oC  action  on  tba 
part  of  tbe  tOaintlffs  to  ba.ve  tbe  said  deed 
to  the  defendant  declared  an  equitable  mort- 
gage, and  for  redemption  tber^rom.  If  the 
plsintUfs  should  be  ao  advised,  aiui  that  lbs 
defendant  have  Judgment  against  tbe  plala- 
ttffs  for  his  cost  and  disbursements  of  this 
action;  aqd  Judgment  was  entered  thereon 
accordingly.  From  tbe  Judgment  so  en- 
tered tlie  plalntiflCs  bring  this  appeal. 

George  W.  Poster,  for  appellonta  Sea 
man  &  Wllllains,  for  respondoiL 

0A3S0DAY.  J.,  (after  stattaig  ibe  tacts.) 
Tbe  win  devised  to  tbe  widow  only  a  life 
estate  in  the  lands  in  question.  She  waa, 
by  the  express  terms  ot  tha  wlU,  pn^b- 
ited  flrom  selling  tbe  land  at  all,  except  up- 
on the  conditkm  precedent  that  tbe  and  tier' 
sou,  August,  and  ber  daui^tor,  Bmesdne, 
stumld.  togetbOT,  agie4>  upon  tbe  aale  ot  tiic 
land.  Tbe  de^idont  claims  title  to  Ibe 
land  by  virtoe  of  the  quitclaim  deed  from 
the  pbUntUb.  mere  Is  no  evidence  Oiat 
August  evw  agreed  wltb  his  mother  and 
slater  tbat  audi  deed  should  be  made.  Wltb- 
onr  sncb  agreement,  no  valid  deed  ot  tbe 
land  could  be  made  during  the  life  of  the 
widow.  She  could  only  lawfully  convey 
virtue  of  the  power  given  to  ber  tbe 
wllL  As  lbs  defendant  daima  under  tbe 
deed,  tbe  burden  was  upon  blm  to  prove 
Ibe  performance  of  such  condition  prece- 
dent; that  Is  to  say,  tbaX.  such  ^rreeBi«it 
waa  made  by  tbe  Uiree,  altogetbw,  and  that 
tbe  deed  waa  maile  in  pursuance  of  much 
sgieonent  No  sncb  proof  was  made.  We 
must  assume,  tiierefore,  tliat  the  three  nev- 
er so  agreed.  It  follows  tbat  tbe  deed  vras 
executed  without  authority,  and  contrary 
to  the  express  terms  of  Ibe  will,  and  hence 
must  be  r^arded  as  a  nullity.  What  has 
been  said  respecting  the  deed  applies  equal- 
ly te  tiie  mortgages.  Tbey  were,  In  legal 
effect  conveyances  given  without  author- 
ity, and  contrary  to  the  express  inovldona 
of  the  will,  and  hence  must  be  regarded  as 
null  and  v<^.  Bowell  r.  Williams,  54  Wis. 
636,  12  N.  W.  Bep.  8&  The  questicHi  In- 
volved being  one  of  power.  It  Is  Immaterial 
whether  the  deed  was  executed  by  the 
philntlffB,  or  either  of  tbem,  with  knowl- 
edge of  ite  conteots,  or  for  a  valuaUe  con- 
sidcratlPn.  and  the  same  is  true  In  respect 
to  tbe  respective  mortgages,  l-'or  the  same 
reason  it  Is  immaterial  whether,  prior  to 
such  conveyance,  August  had  been  paid 
$200,  or  any  other  sum.  Tba  maMfest  pur- 
pose of  the  wUl  was  to  furnUh  a  sure  and 
pprmanent  home  for  the  widow  dmlng  her 
life,  and  "after"  bur  death  to  have  the 
land  BoiA,  and  tbe  proceeds  thereof  distrib- 
uted as  fiiereln  directed,  except  that  the 
land  might  be  sold  prior  to  her  death  upon 
the  Single  condition  preced«it  named.  Be* 
tides,  after  a  careful  examlnatkm  ot  the 
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erktonee*  we  an  courinced  fliat  the  mort- 
gages were  glren  for  money  borrowed  to 
pay  erpenaat  and  Bnpport  the  defendant's 
ftimlly,  and  hence  were  glTen  for  hU  ben- 
eBi.  Tbia  being  bo,  the  payment  at  the 
mortgages  by  him  was,  In  equity,  simply  a 
paymmt  <tf  bis  own  Indebtedness.  The 
judgment  of  the  drcnit  eoun  Is  lererBed. 
and  the  cause  Is  rananded,  with  dlrectltm  to 
enter  jndffmeut  tn  ftror  of  the  plalnttfls, 
111  accordance  with  the  prayer  of  tba  omb- 
j^aint 


WHITMORB  et  aL  T.  HAT. 
(Stipreme  Court  of  WIseonBln.    May  2S,  1803.) 
HoMBsTBAD—CoNTBYAXCB— Specific  Fiktobm- 

ANCB— RkPOUMATIDX  op  DbBD. 

1.  A  married  man  deeded  land,  Ineludtng 
his  homestead,  to  a  sod;  the  consideratioD  be- 
ing mouer,  and  an  agreement  for  life  snpport 
of  himself  and  wife.  The  wife,  however,  dtd 
Dot  sign.  Eeld,  that  the  deed  was,  after  full 
j>erformance  by  the  sou,  enforceable,  notwitti- 
standing  the  declaration  in  Rev.  St.  S  2*^03,  that 
no  mortgage  or  other  alieoatioa  of  a  homestead 
should  be  valid  without  the  signature  of  the 
wife. 

2.  Where  a  married  woman  fails  to  Join  her 
husband  in  a  deed,  throa^h  the  ill  advice  of  a 
notary, — that  it  is  not  necessary,  to  effect  the 
purpose  of  the  parties, — the  deed  may  be  re- 
formed. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty: D.  H.  Johnson,  Judge. 

Action  by  Irene  J.  Whltmore  (formerly 
Irene  J.  Coimor)  and  Edith  H.  Coimor  against 
Joseph  Hay.  Judgment  for  plaintiffs.  De- 
fendant appeals.  KeTersed. 

The  other  facts  fully  appear  in  the  follow- 
ing Btnlement  by  CASSODAY,  J.: 

This  ia  an  action  of  ejectment,  commenced 
November  '2-1,  1S91.  The  complaint  ia  in  the 
statutory  form.  The  answer  consists,  first, 
of  a.  general  denial;  and  for  a  second  and 
separate  defense  It  alleges,  in  effect,  that 
Juno  24,  1870,  the  defendant  entered  into  the 
possession  of  the  premises  described  under 
claim  of  Utie,  exclusive  of  any  other  right, 
founding  such  claim  on  a  deed  or  written  In- 
strument made  by  one  Thomas  Hay,  Sr.,  to 
the  defendant,  and  that  the  defendant  had 
continued  In  the  open  and  exclu^ve  occupa- 
tion and  poBSesslon  of  said  premises,  under 
said  deed,  for  more  than  10  years  before  the 
commencement  of  this  action;  and  as  a  third 
and  separate  defense,  and  by  way  of  an  eq- 
uitable counterclaim,  the  answer  alleges.  In 
effect,  that  January  15,  1860,  the  defendant 
entered  into  a  parol  agreement  with  his 
father,  the  said  Thomas  Hay,  Sr.,  and  Ills 
mother.  Mary  Hay,  whereby  he  promised 
and  agreed  to  purchase  said  premises  from 
them,  and  to  pay  them  In  consideration  there- 
for $1,100,  to  wit,  $500  in  cash,  and  for  the 
t)alance  thereof  he  was  thereafter  to  give 
his  promissory  note  for  the  further  sum  of 
$600  for  a  conveyance  of  said  prrmlses.  ami 
that  this  defendant  further  agi-wd  to  miiln- 
taln  and  support  his  sold  father  and  mother 


during  their  natural  lives;  that  the  defend- 
ant  did  pay  In  caA  the  $600  mentlimed  at 
the  time  of  mskhig  said  pand  agreement; 
that  June  24,  1876.  In  pursuance  of  said 
agreement,  the  defendant  made  and  executed 
his  ptomlssoty  note,  In  writing,  toe  said 
$600.  payable  to  s^  Thomas  ^ly.  Br.,  on 
demand,  and  deHroed  Uie  same  to  him  as  a 
part  of  maSi  consideration;  that  thereupon, 
and  on  June  24,  1876,  the  said  Thomas  Hay, 
Sr..  and  Mary  Hay,  and  this  defendant  went 
to  H  notary  public  fbr  tiie  purpose  of  having 
said  deed  executed  and  ackno\rtedged;  that 
they  were  advised  by  said  notary  that  the 
agreement  for  satdi  malntoianoe  and  support 
would  be  best  assured  to  them  by  permitting 
the  said  Mary  to  retain  ber  tadumte 
dower  and  homestead  Interest  In  and  to  saM 
premises  duxli^  her  natural  Uf^  and  that 
tike  same  would  cease  at  her  death,  and  the 
absolute  fee  title  therein  would  then  rest  tn 
this  defendant  without  any  other  deed,  ex- 
cept the  deed  executed  1^  the  said  Thomas 
£[ay,  Sr.;  that  in  pursuance  of  said  advice, 
and  of  the  parol  contract  or  agreement,  the 
said  Thomas  Hoy,  Sr.,  duly  executed  a  deed 
of  said  premises  to  the  defendant  without 
the  sifftmture  of  his  said  wife,  and  delivered 
the  same  to  him  on  the  day  and  year  last 
mentioned;  that  said  parol  contract  or  agree- 
ment  was  never  reduced  to  writing,  bat  was 
expressly  agreed  to  by  both  his  father  and 
mother,  and  that  the  d^endant  had  neen 
In  the  possesion  of  the  premises  under  said 
deed  ever  since  its  execution;  that  the  de- 
fendant had  fully  and  faithfully  performed 
bis  part  of  said  parol  ocmtract;  that  he  had 
cared  for  and  supported  his  father  and  moth- 
er during  their  respective  lives;  that  his 
father's  last  sickness  continued  for  more  than 
two  years,  during  wUch  time  he  was  help- 
less; that  he  died  October  18,  1878;  that 
his  mother  died  February  16,  1890;  that  her 
last  sickness  extoided  over  a  period  of  12 
years,  during  the  whole  of  which  time  she 
suffered  with  paraiysls.  requiring  much  care 
andattention;  that  his  said  mother  expressly 
agreed  to  sign  her  name  to  said  conveyance 
in  such  a  way  as  to  vest  said  title  in  the  de- 
fendant; that  in  1863  his  fsther  paid  to  bis 
daughter.  Jane  Hay.  the  mother  of  the  two 
plaintiffs,  and  a  half-sister  of  the  defendant, 
the  sum  of  $400  In  cosh  as  and  for  her  share 
of  his  estate,  and  that  the  same  was  accept- 
ed by  said  Jane  In  full  payment  and  satis- 
faction of  her  share  of  her  father's  estate. 
Wherefore  the  defendant  demanded  Judg- 
ment that  the  complaint  be  dismissed,  and 
that  the  title  to  said  real  estate  be  adjudged 
to  be  in  him.  To  such  equitable  counter 
claim  the  plaintiff  replied,  iu  effect,  alle^g 
that  the  premises  In  question  were  the  home- 
stead of  the  said  Thomas  Hay,  Sr.,  and  bis 
wife;  at  the  time  of  the  execution  of  said 
deed,  and  continued  to  be  until  the  time  of 
their  deaths.  Thereupon  a  jury  In  said  cause 
was  waived  by  the  parties,  and  the  issues 
therein,  by  their  consent,  were  tried  by  the 
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onirt,  and  at  tiie  close  of  anch  trial  the 
court  found,  as  matters  of  fact,  as  foUows, 
to  wU:  (1)  That  said  Thoma»  Hay,  Sr.,  to 
the  coniinoD  source  of  the  tltte  of  said  prem- 
ises. <2)  That  he  died  Intestate.  October  18, 
1878.  (3)  That  he  left,  him  surrWlDg.  a 
widow,  the  said  Mary  Hay;  hto  son,  tbto  de- 
fendant; and  anoUier  woa,  lliomaa  Hay,  Jr.; 
and  the  two  plalntUTs,  Irene  J.  Wbltnwre 
and  Edith  H.  Connor,  diUdren  bla  de- 
ceased daughter,  the  said  Jane^  as  Us  only 
helm  at  Inw.  (4)  That  the  said  widow  died 
February  16,  1890.  (5)  That  June  24.  1870. 
the  land  In  question  constituted  the  legal 
liomestead  and  iilace  of  reddence  of  the  said 
Thomas  Hay,  Sr.,  and  his  family.  (6)  That 
June  24.  18TG,  and  for  a  long  time  lulor 
thereto  and  thereaftn-,  until  the  date  of  his 
death,  the  said  Thomas  Bay,  8r^  was  a 
married  man,  and  living  with  his  wife  on 
the  premises  in  <iaestlon.  (7)  That  said 
Thomas  Hay,  Sr.,  was  a  man  of  refinement 
and  education,  wblCh  enabled  bhn  to  instruct 
his  children  without  other  school  or  training 
facilities,  to  that  extent  that  at  least  one 
of  them  was  enabled  to  secure  a  certificate 
as  a  teacher  in  the  public  schools,  and  to 
become  a  competent  teachor.  (8>  '£!ba.t  In 
connection  wl&  the  land  In  questltm  the  said 
Thomas  Hay,  Sr..  immediately  prior  to  June 
Zi,  1870,  was  the  owner  of  other  contiguous 
land,  and  occupied  with  the  lands  described 
In  the  complaint  as  one  farm,  and  contain- 
ing In  all  120  acres,  or  thereaboutst  <9)  That 
June  17,  187e;  the  8^  Thomas  Hay,  Sr., 
prepared  two  deeds  of  conveyance,  covering 
sciMirate  portions  of  said  fkrm,  both  writ- 
ten by  himself,  the  one  a  warrant  deed,  In 
which  he  and  his  sold  wife,  Ubuy.  were 
named  as  grantors,  and  one  Meyer  was 
named  as  grantee,  purporting  to  convey  20 
acres  of  said  farm  outside  of  the  homestead; 
that  the  other  was  a  quitclaim  deed.  In 
which  the  said  Thomas  Hay,  Sr.,  was  named 
as  grantor,  and  this  defendant,  Joseph  Hoy, 
as  grantee,  purporting  to  conv^  to  the  de- 
fendant all  the  rifi^t,  tlQe,  and  intwest  of 
the  grantor  In  and  to  the  remainder  of  said 
farm,  Including  the  homestead.  (10)  That 
June  24,  18TG,  the  said  Thomaa  Hay,  Sr., 
and  the  said  Mary  Hay  and  this  defendant, 
Josf^h  Hay,  visited  the  office  of  a  notary 
public  for  the  purpose  of  signing  and  ac- 
knowledging the  deeds  referred  to  In  the 
ninth  finding  of  fact  herein,  and  for  the 
inirpose  of  securing  the  sl^ature  by  Joseph 
Hay  of  a  contract  binding  him  to  care  for 
and  support  his  parents  as  long  as  they 
mi^t  live.  (11)  That  the  deed  to  Meyer 
wns  signed  and  acknowledged  by  the  said 
Thomas  Hay,  Sr.,  and  Mary  Hay,  and  the 
quitclaim  deed  referred  to  was  signed  and 
acknowledged  by  Thomas  Hay,  Sr.,  alone; 
that  said  notary  public  advised  the  parties 
that,  If  Mary  Hay  would  retulo  her  in- 
choate right  of  homestoad  aAd  dower  In  the 
premises  described  in  the  complaint,  It  would 
beat  secure  the  care  and  support  of  her  hus- 


band and  herself  during  life;  that  according- 
ly the  dgnature  of  the  said  Mary  Hay,  with 
the  knowledge  and  consent  ot  the  defend- 
ant, was  withheld  from  said  deed,  and  no 
written  contract  for  support  was  made  by 
the  defendant.  (12)  That  prior  and  subse* 
queut  to  June  24, 1876,  the  defendant.  Jos^h 
Hay,  with  his  family,  and  the  said  Thomoa 
Hay,  Sr.,  and  his  said  wife.  Mary  Hay, 
all  occulted  the  same  house  on  the  home- 
stead 40  described  in  the  complaint  her^; 
that  subsequently  to  the  nulkli  ■:  ctf  the  deed 
to  Joseph  Hay  the  defendant  cultivated,  paid 
tuxes  npon,  and  controlled  the  farm  describ- 
ed In  the  deed.  Including  the  homestead,  and 
that  said  Thomas  Hay,  Sr.,  and  Mary  Hay 
continued  to  reside  on  said  land  nnta  the 
time  ot  th^  deattia,  respectively.  (13)  TtOLi 
tlie  defendant  has  made  no  permanent  and 
valuable  Improvements,  and  has  paid  no 
taxes,  on  said  lands,  while  holding  such 
lands  adversely;  that  he  has  not  at  any 
time  during  the  Metlme  of  his  father  or 
mother  hdid  audi  lands  adversely  color 
of  title  asserted  In  good  faith,  founded  on  d»- 
scent  or  any  written  instrument  (14)  That 
the  defendant  has  wboUy  denied  the  title 
of  the  plalntifb  in  and  to  lands  de- 
scribed. As  condtudons  of  law  therefrom 
It  is  found,  in  effect:  (1)  That  the  plalntiffft 
are  the  owners  In  fee  simple,  each,  of  an  un- 
divided one^lxth  interest  of  the  lands  de- 
scribed; (2)  and  entitled  to  the  possession 
thereof;  (3)  that  the  defei^ant  unlawfully 
withholds  the  possession  of  their  Interestn 
In  and  to  said  land,  to  their  damage  In  the 
sum  of  six  cents;  (4)  that  the  accounting  of 
mesne  profits,  if  nulntalnabte^  to  not  In  is- 
sue, or  Is  not  determined  or  affected  hereby; 
(5)  that  the  plaintiffs  are  entitled  to  Judg- 
ment In  accordance  with  these  findings,  and 
for  costs,  and  the  same  was  ordered  accord- 
ingly. From  the  Judgment  entered  upon  said 
findings  In  favor  the  plaintiffs,  the  de- 
fendant brings  this  appeoL 

E.  G.  Comstock  and  Kate  H.  Pier,  for  ap- 
pellant Thomas  M.  Kearney,  tor  respond- 
ents. 

CASSODAY,  J.,  (after  stating  the  facta) 
It  appears  from  the  record  that  Thomas 
Hay,  Sr.,  had  three  children,— Jane,  Thomas, 
Jr.,  and  the  defendant  Joseph.  Jane  died  In 
1SG8,  and  before  her  father.  She  was  the 
mother  of  the  plaintiffs,  and  appears  to  have 
received  a  respectable  advancement  from  her 
father.  Thomas,  Jr.,  la  not  a  party  to  this 
action,  and  apparently  makes  no  claim  to 
any  portion  of  the  property  in  question.  On 
the  contrary,  he  appears  to  have  left  home 
and  reached  the  conclusion  as  early  as  Sep- 
tember 10,  1877,  not  "to  take  anything  more 
from  the  old  farm,  unless  In  case  of  necessi- 
ty;" and  he  then,  accordingly,  returned.  In  a 
letter  to  his  brother,  the  defendant  a  note  ha 
held  against  him,  and  which  he  had  received 
as  a  portion  of  his  father's  eatatSh  This  was 
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manifestly  done  with  the  understanding  al- 
leged in  Uie  coimterclalm,  to  the  effect  that 
the  defendant  should  hare  the  farm  for  tak- 
ing care  of  his  father  and  mother  during 
their  respective  lives;  for  he  said  In  the  same 
letter:  "Bndeavor  to  save  moaey,  and  make 
life  as  agreeable  as  possible,  and  be  kind,  pa- 
tient, and  forbearing  to  father  and  mother, 
as  they  used  to  be  to  you,  and  do  all  you  can 
to  make  their  last  days  happy.  This  I  know 
you  wUl  do,  nud  It  Is  all  I  want"  The  de- 
fendant, Josf;)Li,  appears  to  have  reached  his 
majority  In  1358  or  1859.  Instead  of  leaving 
home,  he  remained  with  his  father  and  moth- 
er, and  worked  on  his  father's  farm,  consist- 
ing of  120  acrea.  In  1865,  and  when  he  was 
nearly  28  years  of  age,  he  got  married,  and, 
with  his  wife,  commenced  living  In  an  addi- 
tion to  ttielr  fiitlm's  house,  built  for  that 
purpose.  Thereupon,  he  seems  to  have 
worked  the  farm  under  some  parol  agree- 
ment  or  understanding  with  his  father, 
whereby  each  had  a  certain  portion  of  the 
produce.  In  June.  1870.  the  father  became 
rtck,  and  continued  to  be  tick  and  helpless 
most  of  the  time  up  to  hU  death,  October  IS, 
IS  78.  The  mother  was  an  Invalid  during  the 
last  10  or  12  years  of  her  life.  About  the 
time  the  father  so  became  sick  he  appears  to 
have  reached  the  conclusion  that  he  would 
make  a  final  disposition  of  his  property,  or 
the  most  of  It.  Accordingly,  be  sold  and  con- 
veyed 20  acres  of  the  farm  outside  of  the 
homestead  to  Meyer,  as  mentioned  In  the 
foregoing  statement.  In  pursuance  of  the 
same  purpose  he  drew  the  quitclaim  deed 
from  himself  to  the  def^dant  for  the  con- 
vcj'ance  of  the  balance  of  the  farm,  con- 
sisting of  100  acres,  Including  the  home- 
stead, at  his  home,  June  17,  1876;  and  then, 
June  24,  1876,  he  and  his  wife  and  the  de- 
fendant went  to  a  notary  public,  some  miles 
distant,  In  order  that  he  and  his  wife  might 
execute  and  acknowledge  the  deed,  and 
have  a  contract  drawn  by  the  notary,  and 
executed  by  the  defendant,  binding  him  to 
care  for  and  support  his  father  and  mother 
tm  long  OS  they  might,  respectively,  live; 
that  by  the  advice  of  the  notary,  to  the  ef- 
fect that  such  purpose  could  be  better  se- 
cured by  omitting  such  written  contract  al- 
together, and  by  the  father  executing  the 
deed  alone,  without  the  signature  of  his 
wife,  such  contract  was  omitted,  and  the 
father  executed  the  deed  alone,  and  deliv- 
ered the  same  to  the  defendant,  as  men- 
tioned in  said  statement.  The  trial  court 
held,  In  effect,  that  the  deed,  having  been 
executed  by  the  father  alone,  without  the 
signature  of  his  wife,  was  absolutely  void 
as  to  the  40  acres  constituting  the  home- 
sti^ad,  and  hence  ttiat  the  plaintiffs,  togeth- 
er, were  entitled  to  recover  one-third  there- 
of In  this  action  of  ejectment.  The  statute 
declares  that  "no  m(jrtgage  or  other  aliena- 
tion by  a  married  man,  of  his  homestead, 
exempt  by  law  fron.  execution,  shall  be 
valid,  or  of  any  effect,  as  to  mich  home- 


stead, without  the  idgnatnre  of  bis  wife  to 
the  same."  Section  2203,  Rev.  St  Under 
this  statute  It  has  been  held  that  where 
such  deed  Is  executed  by  the  husband,  and 
is  signed  by  the  wife,  It  is  valid  without 
her  acknowledgment  Godfrey  v.  Thorn- 
ton, 46  Wis.  677,  1  N.  W.  Rep.  362;  Allen 
V.  Perry,  56  Wis.  178,  14  N.  W.  Rep.  a 
ITie  theory  upon  whicb  the  court  so  held 
Is  that  the  statute  "does  not  vest  any  es- 
tate in  the  wife,  living  the  husband,  in  the 
homestead,  but  opiates  only  as  a  dhjabll- 
Ity  of  the  husband,  living  the  wife,  to  alien- 
ate his  homestead  without  her  consent, 
evinced  by  her  signature  to  his  aUmation." 
Id.  In  Ferguson  v.  Mason,  60  Wis.  377, 
19  N.  W.  Rep.  420,  it  was  held  that  "a  con- 
veyance of  a  homestead,  reserving  to  the 
grantor  the  sole,  free,  and  absolute  use  and 
control  thereof  so  long  as  he  and  his  vrife, 
or  ^ther  of  them,  may  live,  conveys  only 
a  future  estate,  to  be  enjoyed  after  the 
homestead  ri^t  shall  cease,  and  Is  valid 
without  the  signature  of  the  wife."  In  Con- 
rad V.  Schwamb,  53  Wis.  372.  10  N.  W.  Rep. 
395,  it  was  held  that  "a  deed  executed  by 
husband  and  wife,  which,  though  otherwise 
complete,  falls,  through  a  misdescription, 
to  convey  the  land  Intended,  being  Hie 
grantor's  homestead,  must  be  treated  as 
an  executory  contract  by  the  husband  to 
convey,  which  equity  will  enforce  after  the 
homestead  right  ceases,  against  the  husband 
or  against  Ills  heirs  after  his  death  Intes- 
tate, though  not  against  the  widow."  That 
a  deed  based  upon  a  good  and  valuable  con- 
sideration, but  defectively  executed,  may  be 
tieated  In  equity  as  an  executory  contract 
to  convey,  is  abundantiy  established  in 
that  case,  and  the  authorities  there  dted 
by  the  present  chief  Justice.  Our  statutes 
provide  that  "when  the  owner  of  any  home- 
stead shall  die,  not  having  lawfully  devised 
the  same,  such  homestead  slmll  descend," 
etc.,  and  that  "every  devise  of  land  In  auy 
wiU  shall  be  construed  to  couvey  all  the  es- 
tate of  tlie  devisor  therein,  which  he  could 
lawfully  devise,"  etc.,  and  that,  "when  auy 
homestead  shall  have  been  disposed  of  by 
tho  last  will  and  testament  of  the  owner 
thereof,  the  devisee  shall  take  the  same 
fee,"  etc.  Sections  2271,  2278,  2280.  Un- 
der these  statutes,  and  the  decisions  of  this 
court,  there  can  be  no  question  but  what 
the  fataier  had  power,  without  the  consent 
of  his  wife,  to  laiN'fully  devise  his  home- 
stead to  the  defendant  Ferguson  v.  Ma- 
son, supra;  Albright  v.  Albright,  70  Wis. 
535.  30  N.  W.  Rep.  254.  It  Is  equally  clear 
that  the  father  had  power,  without  the  con- 
sent of  his  wife,  to  convey  h\a  homesteaul 
to  tlie  defendant,  reserving  to  himself  the 
absolute  use  and  contrtd  thereof  so  long 
he  and  his  nife.  or  either  of  them,  might 
live.  Had  the  parol  understanding  between 
the  fiither  and  the  defendant  been  reduani 
to  writing,  and  executed  by  the  fatlicr 
oione,  wlUi  the  rt-qulslte  formalities,  but 
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n'irhoot  consideratioii.  It  probably  might 
havft  been  admitted  to  probate  as  a  will, 
and  vested  tlie  title  In  tlie  defendant  ac- 
cordingly. Wellborn  v.  Weaver,  17  Ga. 
267,  63  Amer.  Dec.  236;  Babb  v.  Harri- 
son, 9  Rlcb.  £q.  Ill,  70  Amer.  Dec  203; 
Burlington  Univerdty  v.  Barrett,  22  Iowa, 
60.  82  Amer.  Dee.  878:  Carlton  v.  Cameron. 
54  Tex.  72,  88  Amer.  Rep.  620.  See,  also, 
cases  cited  vlu  the  notes  to  tbese  several 
cases.  Tbe  same  would  be  the  result,  ac- 
cording to  some  of  these  cases,  it  the  deed 
in  question  had  bean  executed  without  con- 
sideration, but  not  delivered,  so  as  to  take 
oll'ect,  until  the  deAtlt  of  thd  father.  See, 
also.  Turner  v.  Scott,  51  Pa.  St  128;  Kel- 
leher  v.  Keroan,  GO  Md.  44a  Bat  the  deed 
ir.  question  was  based  upon  a  good  and  val- 
uable cx>n^denitlou,  consisting  Pot  only  of 
services  rendered  ant*  to  be  rendered,  as 
agreed  in  the  parol  contract  mentioDed,  but 
also  in  money;  and  upon  the  authorities 
cited,  and  others  to  be  dted.  we  are  con- 
strained to  hold  that  the  defendant  is  en- 
titled to  a  ^>eclflc  performance  of  the  same, 
as  against  the  heira  at  law  of  the  grantor. 
ThraU  v.  Thrall,  GO  Wis.  503;  Cable  v.  Ca- 
ble. 146  Pa.  St.  451,  2^'  Aa  Rep.  223;  Book 
V.  Book,  104  Pa.  St.  240;  Drelsbach  v.  Ser- 
fses,  120  Fa.  St  33.17AtL  Bep.  613.  IntUs 
lust  case,  one.  by  deed  inter  iKirtes,  In  con- 
sideration of  a  nominal  sum,  and  covenants 
to  be  performed,  conveyed  land  to  another, 
the  former  reserving  a  residence,  and  the 
hitter  covenanting  to  supply  Mm  with  food, 
lodj^ng,  clothing,  and  all  other  necessaries 
dui-ing  his  lifetime,  to  be  charged  upon  the 
prt-mLses  until  the  covenants  were  per- 
formed; and  It  was  held  that  such  deed 
wa3  not  a  testamentary  Instnuoent,  because 
U  oootemplated  an  Immediati^  posseesUm 
taken  by  the  grantee,  nor  was  it  an  ab- 
solute conveyance  to  the  graaten  In  fee,  but 
merely  an  executory  ocmtract  vesting  an 
efiiiitable  estate  in  the  grantee,  the  legal 
title  remoiniug  In  the  grantor  during  bis 
lifetime.  Of  course,  It  follows  that,  upon 
tho  performance  by  such  grantee  of  all  the 
covenants  on  his  part,  he  was  entitled  to 
a  specific  performance  of  such  executtwy 
contract  In  the  case  at  bar  the  defend- 
ant fully  pei-formed  the  parol  agreement  on 
him  part  The  case,  therefore.  Is  very  much 
stroi\ger  In  favor  of  the  defendant  than 
Jones  V.  Jones,  6  Cc-cn.  Ill,  which  went  to 
the  extreme  of  holding  that  if  a  parent.  In 
oonslderatiMi  of  love  and  affection,  makes 
a  voluntary  deed  to  his  family,  by  way  of 
aettlemen^  which  Is  Inoperative  for  want 
of  delivery  in  his  lifetime,  equity  wiU  aid 
the  grantees,  and  secara  to  them  ISie  legal 
title. 

Thus  far  we  have  considered  the  question 
pn-sented  as  though  the  defendant  and  his 
Cbther  were  the  only  parties  to  the  parol 
agreera<4it  There  Is  another  view  to  be 
token  of  this  case,  equally  favorable  to  the 
4<i£eaUiiULt    The  deed  was,  of  course,  void, 


aa  a  conveyance  of  the  homestead,  by  rea- 
son of  the  failure  of  the  wife  to  sign  the 
same.  As  already  Indicated,  by  the  oral 
agreement  she  was  to  sign  the  deed  wiUi 
her  hnsbond,  and  the  defendant  was  to 
give  the  written  contract  for  their  mainte- 
nance and  support  as  m«itioned.  They  all 
three  went  to  the  notary  to  have  that  pur- 
pose carried  into  execution.  They  were 
prevented  from  doing  so  by  reason  of  tlie 
ill  advice  of  the  notary.  By  bis  advice, 
and  through  his  influence,  and  their  own  ig- 
norance of  the  effect  of  the  tnmsactiou, 
the  wife  refrained  from  stgulng  the  deed, 
and  the  defendant  entirely  omitted  to  give 
the  written  contract,  because  Uiey  were  all 
induced  to  believe  Hiat  Hiey  wc^dd  better 
secure  tbe  purpose  of  the  parol  agreement 
by  the  father  executing  the  deed  alone, 
and  delivering  the  eume  to  tlu*  def^idant 
The  facts  seem  to  bring  the  case  squarely 
within  the  well-estabhshed  rule  that  courts 
of  equl^  wIU  Interfere,  and  grant  equitable 
relief,  where,  In  milking  the  contract  "the 
minds  of  the  parties  did  not  meet,  or  where. 
ill  the  case  of  a  written  coutract,  they  did 
not  meet  on  the  terms  expi-essed  In  the 
writing,  but  did  meet  on  odier  terms,  not 
thert  appearing."  litis  rule  Li  abimdantly 
supported  by  the  authorities  dted  by  Mr. 
Melrllle  M.  Bigelow  in  an  article  entiUed 
"Mistake  ot  Law  as  a  Grouurt  of  Equitable 
Itelief,"  in  1  Law  Ker.  Qoar.  2US.  The 
riioposltion  quoted  has  been  aancdoued  by 
This  court  and  fully  conMdereU  up<Hi  reap 
son  and  authority.  English  ajid  American, 
In  an  opinion  by  Mr.  Justice  Ortou  in  Canal 
Co.  v.  Hewitt  62  Wis.  316,  liX  N.  W.  Hep. 
210,  and  22  N.  W.  Bep.  5.S.<  That  case 
and  that  propositloa  were  reaflirmed  In  SU- 
bar  V.  Uyder,  03  Wis.  106,  2:^  N.  W.  Bep. 
lOG,  where  It  was  held  that  "j.  lease  which, 
by  reason  of  the  ignorance  and  mistake  of 
the  scrivener,  fulls  to  conform  to  the  oral 
o^'reement  made  by  the  parties  will  be  r^ 
formed,  if  the  evidence  clearly  shows  what 
that  agreement  waa.'  See,  also,  Lusted  v. 
linilway  Co.,  71  W1&  396,  30  N.  W.  Rep. 

Hagonah  v.  Geffert  73  Wis.  641,  41 
j\.  W.  liep.  :>67.  Ijpon  the  whole  case  we 
are  forced  to  the  condusiou  that  the  de- 
f^ndnnt  upon  his  equitable  counterclaim,  is 
entitled  to  the  relief  demandud  In  his  an- 
swer. The  Judguirat  of  the  drcult  court 
Is  reversed,  and  the  cause  fas  remanded,  with 
direction  to  okter  Judgment  in  favor  of  the 
defendant  in  accordance  with  this  opinion. 


G.  AULTMAN  A,  CO.  v.  8ILHA  et  aL 
(Supreme  Court  of  Wisconsin.  Mar  23,  ISOS.) 
Absoluts  Balb— Wbat  CoSKTiTHTRi. 
Where  the  parchaser  of  a  threahlUff  ma- 
chine at  the  time  of  the  delivery  of  the  machiue 
gives  the  seller  his  note  for  the  purchase  price, 
and  mortKages  on  the  machine  and  other  prop- 
erty to  aecnre  the  note,  containing  coveaants  to 
pay  the  deficieucy,  should  tliere  t>e  one.  «i 
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thdr  forecloaare,  snch  sale  Is  an  absolute  one, 
with  s  mottgaee  back,  even  thousb  the  note 
proTided  that  Uie  title  was  to  remain  in  the 
seller  nntil  payment  was  made. 

Appeal  from  circuit  court,  M  mi  roe  ooonty; 

A.  W.  Newmau,  Judge. 

Action  by  C.  Aultiuan  &  Go.  against  John 
Sillia.  and  another  to  foreclose  a  mortgage. 
From  a  Judgment  dismissing  the  oomplaint, 
plntntifC  appeals.  Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  WINSLOW,  J.: 

Action  to  foreclose  a  real-estate  mortgage 
given  by  John  SUha  to  appellant  September 
24,  1888,  to  secure  his  notes,  aggregating 
$1,500.  The  facts  are  as  follows:  On  the 
14th  of  September.  188S,  John  Sllha  gave  to 
appellant  a  written  order  for  an  engine  and 
thresher,  to  be  shipped  to  him  from  Canton, 
Ohio,  in  care  of  the  company's  agent  at  La 
Crosse,  "as  quick  as  possible,"  in  considera- 
tion «C  which  Sllha  agreed  in  the  order  to 
receive  the  machinery  on  its  arrival,  give  his 
notes  ther^or,  aggregating  $1,500,  and  give 
as  security  for  the  notes  a  first  mortgage  on 
vaald  machinery  and  on  80  acres  of  land, 
which  land  la  stated.  In  a  property  statement 
attached,  to  be  owned  by  him,  in  Monroe 
county,  and  unincumbered.  The  order  also 
contains  a  stipulation  that  the  machine  is 
to  be  warranted  by  the  company.  The  ma- 
chinery  was  received  by  Sllha  under  the  or- 
der, and  on  the  24th  of  September,  1888,  he 
gave  three  notes  for  the  purchase  price,— 
two  of  $700  each,  and  <me  of  $100,— which 
notes  each  specified  that  they  were  given 
for  "value  received  to  one  Star  engine  and 
New  Model  separator,"  and  contained  the 
following  condition:  "The  express  condition 
of  the  sale  and  purchase  of  *  *  *,  for 
which  tl^  note  Is  given.  Is  such  that  the 
■J  title,  ownership,  or  possession  does  not  pass 
from  the  said  C.  Aultman  &  Co.  until  this 
note  and  Interest  is  paid  in  fulL  And  the 
said  G.  Anltman  &  Co.,  or  their  authorized 
agents,  are  hereby  fully  authorized  and  em- 
powered to  proceed  to  collect  the  same  at 
any  time  they  may  reasonably  deem  them- 
selves insecure,  even  before  the  maturity 
thereof,  and  may  take  possession  of  said 
machinery,  sell  the  same,  and  apply  the  pro- 
ceeds towards  the  payment  of  this  note,  aft- 
er paying  all  costs  and  necessary  expenses." 
At  the  same  time  Silha  gave  a  chattel  mort- 
gage  on  the  machinery  to  secure  payment 
of  said  notes,  which  contained,  among  other 
things,  the  following  statement:  "And  I. 
the  mortgagor.  In  order  to  induce  C.  Ault- 
man &  Co.  to  accept  this  mortgage,  now 
represent  that  I,  the  mortgagor,  am  the 
actual  owner  of  the  prt^erty  described  in 
this  mortgage,  and  that  it  is  free  from  all 
incumbrance."  The  mortgage  also  contatoed 
very  full  and  sweeping  conditions  anthorlz- 
Ing  the  company  to  take  possession  of  the 
property  In  case  of  any  default  in  payment 
of  principal  or  interest,  or  in  case  of  waste, 
misuBa^  or  seraetlon  of  the  property,  and  idl 


tiie  same,  applying  the  net  proceeds  upon  the 
notes;  and,  In  case  the  whole  debt  and  ex- 
penses  should  not  be  satlMed,  there  was  a 
covenant  to  pay  the  deficiency.  Ttiis  mort- 
gage was  propffl'ly  filed  on  the  26th  of  Sep- 
tember following.  At  the  same  time,  and 
to  secure  payment  of  the  same  notes,  John 
Sllha  executed  and  delivered  a  mortgage  up> 
on  80  acres  of  land,  which  contained  the  us- 
ual provisions,  and  is  the  mortgage  In  salt 
in  this  action.  At  the  time  this  mortgage 
was  executed  the  only  interest  which  3oim 
Sllha  hod  in  the  real  estate  mortgaged  was 
an  equitable  title  to  an  undivided  one-sixth 
thereof  as  one  of  the  heirs  at  law  of  Weozel 
SUha,  Sr.,  deceased,  and  the  legal  title  to 
the  wbcde  thereof,  and  the  efjaitable  title  to 
the  undivided  five-sixths  thereof,  was  in  the 
defendant  Wenzd  SUha.  On  the  2d  day  of 
February,  1889.  defendant  Wenzel  conveyed 
to  John  the  legal  title  to  said  land,  and  re- 
ceived back  a  mortgage  on  the  land  for  $100. 
being  a  portion  of  the  purchase  price,  which 
mortgage  was  properly  recorded,  and  no  part 
thereof  has  be^  paid.  The  defoidant  John 
used  the  machinery  for  threshing  to  tiie  fal> 
of  1888,  and  in  October  paid  $50  on  the  $100 
note.  He  made  many  complatots  of  defects 
In  both  engtoe  and  separator,  and  finally.  In 
July,  1889,  he  made  a  settlement  with  the 
platotifC's  agent,  and  executed  a  release  of 
damages,  of  which  the  controlling  part  is 
as  follows:  "Portland  C«iter,  Wis.,  Jmy  26. 

1889.  Received  of  A.  D.  Pratt  my  note, 
dated  September  24,  1888.  for  $100,  payable 
to  C.  Aultman  &  Co.,  and  due  I>ecember  28. 
16SS,  C  Aultman  &  Co.  numbM-  being  153,- 
605.  The  receiving  of  the  above  note  is  in 
fall  satisfaction  of  all  claims  for  drtmnges 
of  any  nature  whatsoever  against  the  said 
C.  Aultman  &  Co.  arising  out  of  the  purchase 
of  an  engine  and  separator  from  the  said  C. 
Aultman  &  Co."  No  further  payments  were 
made  on  the  machlnoy.  The  defendant  John 
used  It  during  the  fall  of  18S9.  In  February. 

1890,  the  plaintlCF  seized  the  machinery  and 
sold  it  at  public  sale.  The  defendant  John 
being  present  at  the  sale.  On  this  sale  the 
net  proceeds  were  $260.  which  plaintiff  cred- 
ited on  the  notes  and  chattel  mortgage.  This 
action  is  to  foreclose  the  real-estate  mort- 
gage for  the  balance  due  on  the  notes,  nn4 
Wenxel  Sllha  Is  joined  as  a  defendant  as  a 
subsequent  tocumbrancer.  The  defendant 
John  claimed  that  by  retaking  the  machinery 
there  had  been  an  entire  failure  of  considera- 
tion for  the  notes,  and  he  also  counterdaimed 
for  damages  for  breach  of  warranrloa  under 
which  the  same  were  sold.  Wenzrf  answered, 
setting  up  the  facts  as  to  his  mortgage,  and 
clalmtog  priority  for  his  mortg:)ge,  and  pray- 
ing foreclosure  thereof.  The  circuit  court 
found  that  plaintiff  reserved  the  title  to  the 
machinery  In  itself  until  the  notes  were  paid, 
and  that,  upon  retaking  said  machinery,  the 
consideration  for  the  notes  failed,  and  plaln- 
tltF  could  recover  nothing  tiiereon;  and  Judg^ 
ment  was  ordered  and  rendered  dtamlaring 
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tiie  oomplalDt,  caneelUiK  plalntUPa  mortgage, 
and  forecloabig  defendant  Waud^  mort- 
gage. Plaintiff  appeate. 

Jones  &  Button  and  Frank  W.  Babcock,  for 
appellant.  Bleekman  &  Btoomlngdale  and 
Morrow  &  Masters,  for  respondeata. 

WINSLOW,  J„  (after  stating  the  facts.) 
The  trtnl  court  found  that  the  transactions 
In  question  amounted  simply  to  a  conditional 
snle  of  the  mnchlnery,  that  the  title  remained 
In  the  plaintiff,  and  that  upon  retaking  the 
same  the  consideration  for  the  notes  entirely 
failed.  If  the  premises  of  the  court  are  right, 
the  coQCluslon  probably  follows.  Hine  t. 
Roberta.  48  Conn.  287;  Bailey  t.  Herrey,  135 
Itlass.  172.  It  Is  claimed  by  plaintiff,  on  the 
other  hnnd,  that  title  to  the  machinery  passed 
to  the  defendant  John,  and  that  the  plain- 
tiff's  Interest  therein  was  rtmply  that  of 
mortgagee.  If  this  last  contention  be  cor^ 
rect.  It  Is  manifest  that  the  trial  court  erred 
In  Its  dlspodtlon  of  the  case.  The  legal  ef- 
fect of  the  transactions  between  tne  parties 
Is,  then,  the  qnestlon  to  be  decided.  Was  It 
\a  conditional  sale  simply,  or  a  sale  absolute 
with  a  mortgage  back  for  security?  Where 
this  question  Is  at  all  doubtful,  the  courts  are 
Inclined  to  hold  the  transaction  a  mortgage. 
The  real  nature  of  the  transactions,  as  dis- 
closed by  the  written  documents  and  all  the 
surrounding  drcumstonces,  Is  sought  to  be 
ascertained.  IlockweU  v.  Humphrey,  57  Wis. 
410,  15  N.  W.  Rep.  394.  The  courts  do  not 
favor  a  conditional  sale.  In  Tlewlng  this 
transaction,  and  ascertaining  Its  legal  effect, 
all  the  contemporaneous  documents  executed 
between  the  parties  are  to  be  considered. 
There  Is,  first,  the  order,  which  plainly  con- 
templates an  absolute  sale,  and  expressly  pro- 
Tides  for  the  execution  of  a  first  mortgage 
on  the  machinery;  second,  the  notes,  which 
contain  a  provision  that  the  title  of  the 
machinery  shall  not  pass  until  the  notes 
are  paid  In  full,  but  which  also  contain  a 
clause  authorizing  sale  of  the  property,  and 
application  of  the  proceeds  on  the  notes, 
which  clause  Is  Inappropriate  to  anything 
but  a  mortgage;  third,  the  chattel  mortgage, 
which  expressly  recognizes  and  asserts  and 
warrants  that  the  title  of  the  machinery  la 
In  Sllha,  and  contains  elaborate  and  fall  pro- 
visions for  foreclosure  and  sale  In  cose  of 
default,  and  covenants  that,  In  case  the  pro- 
ceeds of  the  sale  are  Insufficient  to  pay  the 
debt,  Sllha  wlD  pay  the  deficiency;  fourth, 
the  real-estate  mortgage.  Consideration  dt 
all  of  these  documents  forces  our  minds  to 
r  the  conclusion  that  the  transaction  was  an 
'  absolute  sale,  with  mortgage  back.  The 
stipulations  and  agreements  which  Indicate 
this  Intent  are  numerous,  while  there  Is  only 
one  which  points  to  a  conditional  sale,  and 
that  Is  coupled  with  a  provision  only  suitable 
to  a  chattel  mortgage.  The  acts  and  conduct 
of  the  parties  also  point  to  the  same  conclu- 
Bion.  The  gMag  of  mortgngea  npon  the  ma- 


chlnery  and  other  property  to  secure  the  pay- 
ment of  the  notes,  wltli  stipulations  to  pay 
the  balance  remaining  after  foreclosure,  Is^ 
utterly  Inconsistent  with  the  Idea  of  a  con- 
dlttonal  sal&  Mining  Co.  v.  Lowry,  (Mont.) 
12  Pac.  Rep.  652.  We  must  hold  that  the 
title  to  the  machinery  paF«ed  to  Sllha,  sub- 
ject only  to  the  lien  of  porchaiie-money  mort- 
gage. This  being  ao,  the  debt  to  the  plain- 
tifl  still  existed  after  the  assure  and  s:ile  of 
the  machinery,  and  the  real-estate  mort^'nge 
could  be  foredoaed  for  the  balance  left  after 
applying  the  net  proceeds  realized  on  the 
diattel  mortgage  sale.  No  qnestlon  arises 
upcm  the  counterclaim,  as  the  defendant  John, 
for  a  consideration,  has  effectually  released 
all  claims  for  damages  artelng  out  of  tbe- 
pnrchase.  The  real-estate  mortgage,  how- 
erer,  is  a  flrat  Uen  upon  the  undivided  xme- 
sixth  of  the  real  estate  only.  Aa  to  the  re- 
maining five-sixths.  It  la  subject  to  tlie  pur- 
chase-money morts^ge  held  by  the  defendant  v 
WenzeL  19  Amer.  &  EJng.  Bnc.  Law.  p.  578, 
I  3,  and  note.  Judgment  reversed,  and  caua» 
remanded,  with  direcUons  to  ruder  Judg- 
ment of  foredomra  In  a4icordaiice  with  tbl»- 
opinion. 


BAUMOART  et  al.  v.  UODBRN  WOODMEN 

OF  AMERICA. 

(Sapreme  Court  of  Wiscooain.   Jane  21,  1883.>- 

Lirs  Iksurasob — Application— Faisb  Rspu- 
■BXTATioxs — Costs  ox  Appbau 

1.  An  a|9licant  for  insurance  stlpnlated 
that  his  answers  and  statemeots  should  be  taken 

as  warranties,  and  the  certificate  of  insurance 
contained  a  clause  that  it  should  be  null  and- 
Toid  if  any  of  the  statemoats  in  the  appllca- 
tion  were  false.  The  aivlicant  falsely  stated 
in  his  application  that  he  had  never  had  piles. 
Beld,  that  there  could  be  no  recovery  on  the- 
certiflcate,  althoufih  his  death  did  not  result 
from  the*  piles,  and  although  he  was  ignorant 
that  he  had  them. 

2.  Where  a  printed  case  on  appeal  contains- 
174  pases,  when  75  psKes  wonld  have  been  suffi- 
cient, mni^  immaterial  matter  being  ooatained- 
in  It,  and  there  being  seemlnriy  no  attempt  to 
condense,  costs  wiU  he  taxed  for  printing  75- 
pages  only. 

Appeal  from  circuit  court,  Bock  ooonty;- 
John  R.  Bennett,  Judge. 

Action  by  Cynthia  Baumgart  and  others- 
against  the  Modern  Woodmen  of  America. 
From  a  Judgment  tor  plalntltb,  defendani 
appeals.  Reversed. 

Sllaa  W.  Menzlft  (O.  T.  Heydetfter  and  J. 
a  Johnson,  of  ooonael,)  for  appellant  J.  O. 
WIckhem.  J.  B.  Dow,  and  Smith  &  Piove,. 
for  respondents. 

LYON,  C.  J.  This  action  Is  upon  a  benefit 
certificate  for  $2,000.  alleged  to  have  been 
Issued  by  the  defendant  corporation  (a  be- 
nevolent fraternity)  upon  ttie  Ife  of  one- 
August  Baumgart,  payable  at  his  death  to- 
hls  widow  and  children,  who  are  tiie  plain* 
tiffs  In  this  actltm.  He  Joined  the  defend- 
mnt  fraternltT  Jannarr  13,  1801;  was  takc» 
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sick  two  days  later;  and  died  February  7, 
1891,  of  pneumonia.  The  cause  was  tried  be- 
fore the  court  without  a  Jury.  Plalntlfls  re- 
covered, and  defendant  appealed  from  the 
Judgment  against  It  for  the  sum  spedfled 
In  the  certlflcate. 

The  performance  by  the  deceased,  August 
Baumgart,  of  conditions  precedeot  to  the 
right  of  plaintiffs  to  recover  Is  denied  in 
the  answer  of  the  defendant,  and  fftcts  are 
alleged  therein  which.  If  true,  raider  such 
benefit  certificate  invalid  for  several  reasons. 
Only  one  of  these  allegatloDS  requires  notice, 
for  such  aUegatioD  Is  conclnslTely  prored. 
and,  for  reasons  which  will  be  brt^y  stated. 
Is  fatal  to  a  recovery  In  the  action.  None  of 
the  other  grounds  upon  Which  the  validity 
of  the  corttficate  la  challenged  wUl  be  de- 
termined. The  foondatlon  of  the  alleged  con- 
tract of  Insnrance  soTUht  to  be  enforced  In 
this  action  is  an  application  In  writing  by  the 
deceased,  Banmgart,  for  membership  In  the 
defendant  corporation  and  Itntemlty,  and 
for  benefits  upon  his  life,  payable  to  the 
plaintiffs.  Such  application  is  wzlttra  on  a 
blank  prescrllwd  and  fumltdied  by  the  fra- 
ternity in  accordance  with  its  antiiorlEed 
rules  and  regnlatlonB,  and  contains  the  fol- 
lowing question:  ''Have  yon  ever  had  any 
of  the  following  dlsordws  or  dUi«ises?  It 
BO,  state  wben.  Qlre  name  of  physician  who 
treated  you  for  same"  Tbea  follows  a  list 
of  37  diseases.  Amoi^  them  is  piles.  Tlie  de- 
ceased answered  the  above  questions  categ(»^ 
Ically.  as  to  each  one  of  tiie  diseases  named, 
"No;**  that  is  to  say.  be  expreaOy  and  posi- 
tively represented  and  stated  to  defendant 
tbat  he  never  had  ^es,  or  any  other  of  the 
S7  diseases  named.  He  also  stipulated  uritb 
deftodant,  in  writing,  in  respect  to  such  ap- 
plication and  answers,  as  follows:  "I  agree 
that  said  answers  and  statements  form  the 
CTduslve  and  only  baato  of  my  application 
tot  a  benefit  certificate,  and  I  agree  that  the 
truth  of  satd  answers  and  statements,  and 
each  of  them,  is  material  to  the  Issuance  and 
validly  of  said  benefit  certificate,  hereby 
meaning  amd  Intending  that  said  answers 
and  statements,  and  each  of  them,  are  and 
«hall  be  taken  and  constnied  to  be  Htrlct  war- 
rantiee."  Moreover,  the  contract  of  Insnrance 
indorsed  npon  the  benefit  certlflcate  contains 
this  clause:  "If  any  of  the  statements  or  dec- 
larations In  the  application  for  membership, 
and  npon  the  faith  of  which  tbls  certificate 
Is  Issued,  shall  be  found  in  any  respect  un- 
true, then,  in  every  such  case,  this  certifi- 
cate flbaU  be  null  and  void  and  of  no  ^ect, 
and  all  moneys  which  sdiaH  have  been  paid, 
and  all  rights  and  benefits  which  may  have 
acouiDd  on  account  of  this  certificate,  shall 
be  abscdutely  forfeited."  H«ioe  we  have 
here  a  strict  warranty,  as  distinguished  from 
a  mere  representation,  that  the  deceased 
never  had  piles.  The  distinction  between 
these  is  fundamental  In  the  law  of  Insuranoe. 
and  was  stated  by  this  court  in  Blumer  v. 
Tnauranee  Ca,  40  Wis.  622.  It  requires  no 


farther  elucldaticm  here.  It  was  there  held 
that  a  substantial  breach  of  any  warranty, 
whether  material  to  the  risk  or  not,  will 
defeat  the  policy. 

It  was  competent  for  the  parties  to  con- 
tract as  tb^  did.  Hie  d^endant  might  law- 
fully refuse- to  Insure  Baumgart  except  np- 
on condition  that  he  disclosed  truly  whether 
be  ever  had  any  of  the  spedfled  diseases, 
and  that  his  statements  and  disclosures 
should  be  strict  warranties,  which.  If  not 
true,  should  Invalidate  the  insurance.  The 
defendant  imposed  these  conditl(His  upon  the 
apidlcant,  who  accepted  them,  as  it  was  law- 
ful for  him  to  do,  and  the  contract  of  insur- 
ance was  closed  on  that  basis. 

Now  fOr  the  facta.  It  was  ccmclusiv^ 
proved  on  the  trial  that  four  months  before 
he  applied  for  membership  In  defendant  fra- 
ternity Banmgart  bad  an  attadi  of  piles  and 
diarrhea,  and  was  treated  tberefor  by  a  phy- 
sician, who  made  him  several  visits.  How 
soon  tiiexeafter  he  recovered,  if  he  did  re- 
cover, doea  not  appear.  Of  course,  tbls  is  a 
snlMtantlal  breach  of  the  warrants  that  he 
never  bad  piles,  and  it  is  qnlte  tmmatetlal 
that  his  death  resulted  from  other  causes. 
It  Is  also  Immaterial,  If  It  tie  true,  (as  the 
learned  circuit  Judge  found,)  that  Baumgart 
never  knew  he  bad  the  piles.  It  may  be  ob- 
served, however,  that  his  alleged  ignorance 
in  this  respect  seems  Incredible,  and,  were 
the  finding  material.  It  would  be  ^fficnlt  to 
approve  it  For  these  reasons  It  Is  Impos- 
sible to  sustain  this  Judgment  without  vio- 
lating fundamental  prindples  in  the  law  of 
Insurance,  which  thla  court  has  heretofore 
steadily  upheld  and  ^forced. 

A.  printed  case,  which  contains  174  p^es, 
has  been  furnished  the  court  Much  Imma- 
terial matter  Is  contained  In  it  snd  in  its 
preparation  there  has  seemlnt^  been  no 
attempt  to  condense.  A  proper  abstract  of 
the  record  would  not  fill  mwe  tlian  75  pages. 
The  derk  will  <mly  allow  in  the  taxation  of 
costs  for  printing  that  number  of  pages. 
The  Judgment  Is  reversed,  and  tiie  cause  ^1 
be  rmnanded,  with  directions  to  tiie  circuit 
court  to  diffmiM  the  comjdaint  on  the  merits. 


CHICAGO  ft  N.  W.  BT.  CO.  rt  aL  v.  GBOH 
et  al.,  (two  cases.) 

(Supreme  Court  of  WiacooslD.   Jane  21,  1893.) 

Advbbbb  FoasEsstoN— Ci,aik  or  Titu-^obt 

TO  Accretion. 

1.  The  words  "asder  claim  of  title,"  aa 
used  Id  the  statute  definias  adverse  poscea^ion, 
do  Dot  require  that  the  disflrisor  should  thiuli 
that  the  land  belongs  to  him  before  entry,  but 
it  is  sufficient  if  the  eatry  be  hostile  to  all  the 
world,  and  he  intend  to  hold  the  land  as  his 
own,  and  does  hold  it  for  the  statutory  period. 

2.  Where  a  disseisor  enters  apon  land  bor- 
dering upon  Qarigable  water,  which  be  inclosed 
with  a  fence,  and  holds  by  adverse  possession, 
titie  to  the  shore  Includes  titie  to  the  accretion, 
and  It  is  not  necessary  that  he  continually  eac- 
tttid  his  fence  to  the  water's  edge, 
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Appeal  from  dreult  court,  Sheboygan  coun- 
ty: John  Goodland,  Judge. 

Ejectment  by  the  Chicaso  &  Northwestern 
Railway  Company,  Alfred  Oilman,  Olivia 
Drew,  Helen  6.  Tnttle,  and  Caroline  Scam- 
mon  BSftluBt  George  M.  Groh,  George  Groh, 
EUse  Groh.  and  WUllam  Groh.  PlalntUlB 
and  defendants  appeal  from  the  judgment 
On  the  appeal  of  plaintiffs,  Judgment  Is  af- 
firmed. On  the  appeal  of  defendants,  the 
portion  of  the  Jndf^est  appealed  from  Is  re- 
versed. 

The  other  facts  fully  appear  in  the  foUow- 
tng  statement  by  LYON,  O.  J.: 

This  is  an  action  of  ejectment,  commenced 
In  Novemba,  1889,  to  recover  a  tmct  of  land 
in  the  dty  of  Sheboygan,  lying  south  of  the 
harbor  in  that  dty,  bounded  on  the  east  by 
Lake  Michigan,  on  the  south  bj  a  direct  line 
running  from  Lake  Michigan  west  to  the 
Sheboygan  river,  and  on  the  west  and  north 
by  irregular  lines,  euffldently  described  In 
the  comi^alnt  For  convrailaice  or  accuracy 
of  description  tiiree  tracts  of  land  are  de> 
scribed  In  the  complaint,  each  metes  and 
bounds,  but  these  adjoin  each  otho-,  and 
together  conatltnte  but  one  parcel  of  land. 
The  comidalnt  Is  In  the  usual  form.  The 
answer  contains  a  denial  of  xdalntlfV  title  to 
the  land  dalmed,  and  alleges  adverse  pos- 
sesdfm  thereof  by  the  defendants  for.  more 
than  30  years,  under  section  4214^  Rev,  St. 
It  apiKared  In  proof  that  defendant  George 
Qroh  had  been  In  the  actual  possession  ot 
some  portion  of  the  land  described  in  the 
complaint  conttnumaly  ever  since  1848,  he 
ha^nff  resided  there<m  all  that  time,  and 
ttiat  tiie  other  defendants  claim  under  htm. 
On  the  trial  the  drcnlt  court  held  as  matter 
of  law  the  pl^tiffs  had  established 
their  title  to  all  the  hind  dalmed  in  the  ac- 
tion, unless  such  title  had  been  divested  1^ 
adverse  possession  of  defmdants.  The  Jury 
found  qpedally  fliat  defendant  George  Groh 
entered  upon  a  portion  ot  the  land  described 
In  the  verdict  by  metes  and  bounds  under 
dlalm  of  title  acluslve  of  any  other  right; 
that  he  protected  the  same  by  a  substantial 
biclosnre;  and  that  he»  and  those  daiming 
under  him.  had  been  in  the  continuous,  ac- 
tual, viable,  and  adverse  possession  of  the 
land  so  indoeed,  hostile  to  idamtiiLS  and  tnelr 
granton,  fiir  more  ^n  20  years  befere  this 
action  was  commenced.  It  appeared  also 
that  Uie  east  line  of  such  Indosure  originally 
abutted  Lake  Michigan,  but  that  afterwards, 
by  the  action  of  the  elements,  and  perhaps 
other  causes,  a  considerable  accretion  of  land 
formed  betweeo  the  cast  dde  of  such  In- 
dosure and  the  waters  of  the  lake,  outside 
of  such  Indosure.  The  Jury  also  negatived 
the  dalm  of  plaintiffs  that  defendant  George 
Groh  ever  held  the  land  In  controversy  as 
tenant  of  certain  grantors  of  plaintiffs  named 
In  the  verdict  Plaintiffs  moved  for  a  new 
trial;  also  for  Judgment  on  the  verdict  for 
all  the  land  claimed;  and  defendants  moved 
for  Judgment  on  the  verdict  for  the  land 


formed  by  accretion,  as  well  as  for  that  con- 
tained in  the  Indosure.  All  these  motions 
were  denied,  and  on  the  evidence  and  ver- 
dict the  dreult  court  gave  Judgment  for  de- 
fendants, without  costs,  for  the  land  actually 
within  the  Indosure  as  described  In  the  ver- 
dict; and  for  the  plaintiffs,  with  costs,  for 
the  residue  of  the  land  dalmed.  The  Judg- 
ment for  plaintiffs  Indudes  a  quantity  of  land 
west  and  north  of  such  indosure,  adjoining 
the  same,  and  the  accretion  on  the  east 
thereof.  The  plaintiffs  appeal  from  that  part 
of  the  judgment  which  awards  to  defendants 
the  land  contained  in  the  Inclosure,  and  the 
defendants  appeal  from  that  part  thereof 
which  deides  them  costs,  and  awards  the 
plaintiffs  the  land  Iwtween  such  indosure 
and  the  waters  of  Lake  Michigan,  thw  formed 
by  accretion,  with  costs. 

Seaman  &  Williams  and  RIetbrock  &  Hal- 
sey,  for  plaintiffs.  Twner  &  Timlin  and  0. 
H.  Maynurd,  for  defendants. 

LYON,  a  X.  (after  stating  the  facta.)  A 
careful  racamlnatlon  of  the  testimony  satis- 
fies us  that  the  court  ruled  correctly  that  the 
plaintiffs  had  established  their  title  to  all 
the  land  In  controversy,  except  In  so  far  as 
their  title  to  a,  pwtion  thereof  might  tie  di- 
vested the  alleged  adverse  possesrion  of 
defendant  George  Groh  and  those  daiming 
unoer  him. 

L  The  appeal  of  plaintlfFs  will  first  be  con- 
sidered. The  errors  dilefiy  relied  upon  1^ 
them  for  a  reversal  of  so  mudi  of  the  Judg^ 
mcnt  as  awards  defendants  the  land  included 
In  tue  Indosure  are  that  the  testimony  does 
not  8U[^rt  the  finding  of  such  adverse  pos- 
session, and  that  the  court  gave  erroneous 
Instructions  as  to  the  diaracter  of  the  entry 
which  would  Justify  the  finding  of  adverse 
possession.  The  substance  of  the  Instme- 
tlons  excepted  to  Is  contained  in  an  Instruc- 
tion construing  the  statute  defining  adverse 
possession,  as  follows:  "The  words  *nnder 
dalm  of  title*  are  not  to  be  talcen  to  mean 
that  It  is  necessary  that  Groh  should  have 
thoui^t  the  land  belonged  to  him  before  he 
entered,  but,  it  he  went  onto  It  with  the  In- 
tenlioii  10  chilm  It,  and  keep  it  as  his,  with- 
out knowing  or  earing  who  else  dalmed  to 
own  It,  that  would  be  an  entry  under  claim 
of  title."  On  behalf  of  plalntUEs  It  Is  dalmed 
there  dionld  also  have  been  some  enHor  of 
title  or  right  to  oiter  to  cwistitute  "ciaim  of 
tttle**  within  the  moaning  of  that  term  as  em- 
ployed la  the  statute.  The  real  controversy 
here  is  wheuier.  In  order  to  render  the  entry 
of  George  Groh  adverse,  he  should  have  made 
the  same  In  good  faith,  believing  he  had 
the  right  to  enter.  Whatever  may  have  been 
said  on  this  subject  In  some  of  the  older 
cases,  we  think  the  dedslons  of  this  court, 
which  It  is  believed  are  in  accurrt  with  the 
general  course  of  later  adjudications,  have 
establMied  the  rule  In  this  state  that  good 
faith  on  the  part  of  the  person  nmfcing  entry 
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npoD  land  Is  not  essential  to  render  such  en- 
try and  the  possession  beld  under  It  advene. 
It  Is  a  snffi<dent  claim  of  tltie  that  the  entry 
of  the  disseisor  is  hostile  to  all  tlie  woi4d, 
and  he  Intends  to  hold  the  land  as  his  own, 
and  does  so  hold  It  for  tlie  statutory  period 
of  llmltatlcHL  See  Backer  t.  Horlemus,  <J9 
Wis.  280,  34  N.  W.  Rep.  125,  and  the  cases 
dted  In  tlie  opinion  by  the  late  Mr.  Justice 
Taylor. 

As  to  the  sufficiency  of  the  proofs  of  ad- 
verse entry  and  po8ses8i<KU  George  6roh 
testified  as  follows:  "When  I  inclosed  that 
land  for  my  home,  I  did  not  know  who 
owned  It  I  took  It  for  my  own.  Nobody 
afterwards  claimed  It  •  •  •  Nobody 
asked  me  tot  somettdng.  When  some  men 
came  there  and  asked  me,  *Is  that  land 
yonisr  I  said,  'Yes.'  xWt  is  all  I  told  tbem. 
Ni>  man  erer  came  there  and  tried  to  get 
me  to  sign  a  lease."  This  testimtmy  covers 
a  period  of  more  than  30  years,  and  If  the 
Jury  beUeved  It,— as  it  was  competent  for 
them  to  do,  and  as  they  doubtless  dld,-4t  is 
sufficient  to  support  the  reidlct  that  the  en- 
try and  possession  of  the  Indosure  in  ques- 
tion by  George  Qroh  was  "mkdw  dalm  of 
title  exclusive  of  any  other  il^t,"  within 
the  meaning  of  the  statute.  There  te  also 
abundant  evidence  Uiat  such  adverse  pos- 
sesstiHk  was  continuous  for  more  Hum  20 
years  before  this  action  was  commenced.  It 
follows  that  tile  portion  of  the  Judgment 
which  establishes  defendants^  title  to  the 
land  within  the  inclosure  should  not  be  dis- 
turbed. On  the  appeal  of  plaintiffs,  the  }ndg> 
ment  of  the  circuit  court  most  be  affirmed. 

IL  The  succesdon  of  plaintiffs  to  the  title 
of  the  original  owners  being  established,  the 
^peal  of  defendants  raises  the  Angle  ques- 
tion as  to  who  owns  the  land  betweu  the 
east  ride  of  the  inclosure  and  the  wateni  of 
the  lake,  made  by  accretion  after  George 
Groh  built  his  fence  along  the  margin  of  the 
lake.  The  Judgment  awards  the  same  to 
the  plaintiffs.  The  adverse  possession  of 
George  Groh  and  those  claiming  under  him, 
which  has  ripened  Into  a  title,  extended  Ld 
its  InceptioD  to  the  waters  of  the  lake. 
Hence  the  disseisin  was  of  the  shore  of  the 
lake,  and  It  necessarily  Included  all  riparian 
rights  pertaining  to  the  ownership  of  the 
shore.  By  virtue  of  these  the  accretion  be- 
comes, so  to  q>eak,  an  Increment  of  the 
shore,  and  included  In  the  disseisin,  because 
essential  to  the  enjoyment  of  riparian  rights 
appurtenant  to  the  shore.  In  this  view  it 
seems  immaterial  that  George  Groh  did  not 
constantly  keep  his  east  fence  extended  to 
th<t  waters  of  the  lake,  for  when  he  disseised 
the  firrontors  of  plaintiffs  of  the  shore,  such 
dL'^seisln,  not  only  In  its  Inceptioo,  but  during 
Its  whole  duration  imtll  It  ripened  Into  a 
tltlo,  iacludcd  riparian  rights,  and  for  the  en- 
joyment of  these  necessarily  included  the  ae> 
cretlon  in  controversy.  The  rule  which  gives 
accretions  to  the  owner  of  the  shore  Is  also 
based,  to  some  extent,  on  the  fact  that  theaO' 


tton  of  the  water  ts  as  liable  to  make  Inroad» 
up<  1  the  shore  as  to  deposit  accretion  against 
It  Thus  the  rule  includes  the  idea  of  com- 
pensation to,  as  well  as  the  prmervatlon  of 
riparian  r^ts  of,  the  owner  of  the  shore. 
Moreover,  there  Is  nothing  permanent  In  the 
continuance  of  mere  accrettcm.  Unprotecti>d, 
it  la  always  subject  to  the  changlnj?  action  of 
the  water,  wbJ(^  may  be  produced  by  miiny- 
causes.  During  one  period  it  forms  accre- 
tion against  the  shore,  thus  extending  the- 
shore  to  a  line  formeriy  covered  by  water. 
Again,  the  mum  ittsult  follows  a  receding; 
of  the  water  without  accretion.  And  during- 
another  period  the  water  sweeps  away  tlie 
accrettuu,  and  aCtmi  much  of  the  original 
shore  with  it.  to  the  great  loss  of  the  lipariao- 
owner.  Thus,  In  the  present  case,  the  re. 
moral  or  extnuton  of  harbor  piers  or  other 
breakwaters  at  Sheboygan  ml|^t  so  affect 
the  action  of  the  water  as  to  result  in  a  few 
years  in  sweeping  Into  the  lake,  not  only  the 
accretion,  but  aU  the  land  In  oontzoversr. 
The  same  results  might  ftdlow  a  protracted* 
period  of  high  water  and  winds,  wlttiont  the- 
aid  of  artlflclal  causes.  Should  the  aoei«tIoi» 
be  thus  swept  awayr-restoitng  Hie  original 
dun-e  line.— and  then  slumld  it  again  foru> 
against  sadi  original  Aon,  we  do  not  doubt 
it  would  bdong  to  the  defendants  by  virtue* 
of  their  ownership  of  such  original  ahore  line- 
estaUlshed  Iv  ttie  Judgment  If  so.  why  are 
descmctloa  and  restoration  of  the  accretion 
esaential  to  defendants'  Utle  thereto?  Is  it 
not  reasonable  and  logical  to  htM  fliat  flronk- 
the  beginning  the  accretion  was  but  an  Incre- 
ment of  t|ie  shore,  and  that  whatever  nght 
the  defendante  ever  had  in  the  shore  th^ 
necessarily  hod  the  same  right  in  the  Incre 
ment  as  inseparable  from  the  shore?  In  this- 
view,  adverse  possession  of  the  shore  was- 
nice  possession  of  the  accretion,  and  title  to- 
the  shore,  acquired  by  adverse  possession,, 
carries  with  It  title  to  the  accretion.  It  must 
be  admitted  that  the  question  is  not  free  of 
doubt,  or  entirely  easy  of  solution,  but  after 
giving  It  much  consideration,  we  are  con- 
strained to  think  the  better  rule  is  that  the 
accretion,  whether  actually  Inclosed  or  not. 
belongs  to  the  owner  of  the  shore,  whether 
his  title  to  the  shore  rests  In  actual  grant  or 
upon  adverse  possession  thereof  for  the  stat- 
utory period  of  limitation,  which,  It  is  some- 
times Buid  In  the  books,  implies  a  grant. 
We  think  the  cases  cited  on  behalf  of  de- 
fendants, although  not  directly  In  i>otnt.  por> 
haps,  are  in  that  direction,  and  indicate  the 
more  reasonable  rule.  The  case  most  direct- 
ly in  point  Is  that  of  Campbell  v.  GasUj^t 
Co.,  SI  Mo.  352,  in  which  It  was  held  (quot- 
ing  a  headuote,  which  correctly  states  the 
decision)  that  "a  riparian  proprietor  Is  enti- 
tled to  the  accretions  made  to  his  land  by 
the  river,  and  the  statute  of  limitations.  In- 
its  application  to  such  accretions,  relates 
back  to  the  time  it  began  to  nm  in  favor  or 
the  riparian  owner  as  to  the  main  bank. 
The  accretions.  In  becoming  a  part  of  th» 
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tand  to  wtaidi  IStej  are  Joined,  take  the  tlUe 
and  eontlltion  of  that  land  jnst  as  It  exiats  at 
the  time  of  dieir  formation.  If  the  riparian 
oinier  to  barred,  or  partially  barred,  by  the 
*tatnte  of  UndtatlcHU,  as  to  the  bank,  he  will 
be  barred  as  to  the  accretlwia  In  like  manner, 
althouKh  they  may  have  been  deposited  but 
A  year  or  a  day."  The  court  aaya:  "The  ac- 
■cretton  grows,  os  It  were,  gradnally  Into  the 
«oiI  and  title  of  the  riparian  proprietor."  On 
the  appeal  of  defendants,  the  portloa  <a  the 
Judgment  appealed  from  must  be  rermed. 

IIL  The  action  haa  been  twice  tried.  The 
record  ahowa  that  before  the  last  trial  the 
•defendanta  aerred  upon  plaintiffs  a  wrtttm 
offer  of  Judgment  for  the  recovery.  If  we 
vnderstaud  the  offer  correctly,  of  the  land 
which  they  will  recover  tmder  this  declaUm. 
rhe  plfllntlt^  did  not  accept  Hie  offer.  If 
the  scope  of  the  offer  la  as  we  understand 
it  to  be,  the  defprnliiuta  must  hare  costs  In 
the  dnrult  court  from  the  tlnic  It  was  made. 
Bev.  St,  f  2tSB.  We  perceive  no  legal  ob- 
Jeca<m  to  allowing  plaintiffs  their  coats  In  the 
<dttniit  court  accruing  before  such  offer. 

Aa  above  stilted,  on  tlie  appeal  of  plaintiffs, 
thf*  judgment  the  circuit  court  la  affirmed. 
On  the  appeal  of  defendants,  the  portion  of 
the  Judgment  appealed  from  la  reversed. 
The  cause  will  be  remanded,  with  dlrecttona 
to  that  court  to  render  Judgmoit  In  accord- 
«uce  with  this  opinion. 


SMITH  V.  CHICAGO.  M.  &  ST.  P.  RT.  GO. 

(Supreme  Court  of  South  Dakota.    Jane  26, 
1808.) 

Bailroai>— Fires— DBrBCTiTB  Exoiss— Evidencb 
or  Other  Fires  —  Plbadino— CoNTRtacTOBT 

1.  A  special  finding  of  «  jury  that  the  ne»- 
lifnnre  of  the  def'>ndaiit  which  canse*!  th>!  dam- 
ace  to  the  plaintiff  was  the  condition  of  its 
Incomotire  engine  is  within  the  allegutions  of 
the  complaint,  illesriiiff  thnt  "the  (lefendant 
carelesRlf  and  necliirently  ran  an  engine  nlon^ 
Its  tine  of  railway,  whirh  engine  theo  and  there 
was  BO  neKligeutly  and  InsuffioIeDtly  construct- 
ed and  oquippe-1,  and  then  and  there  was  so 
nefcIiKently  and  carelessly  operated  by  the  de- 
feudaat.  that  it  emitted  and  threw  out  large 
sparkB  of  lire." 

2.  An  allesatlon  in  plaintiffs  complaint 
that  the  defendant's  ensdne  "was  so  ncgligeDt- 
ly,  carelessly,  and  inBuffirientty  conntrncted  and 
equipped"  as  to  emit  and  throw  out  large  sparks 
of  firo  properly  included  the  condition  of  such 
enjtine  for  nrrpsting  sparks,  whether  its  defects 
In  that  respect  resnlted  from  its  original  con- 
<«ructlon,  or  from  defecta  caused  ns^  wear, 
or  injury  to  Its  parts. 

3.  J^ridence  tending  to  prove  that  a  loco- 
motlTe  engine  which  cftuseff  a  fire  destroying 
plaintiff's  property  also  set  two  other  fires  abont 
the  sauie  time  is  not  necessarily  overcome  by 
evidence  that  the  engine  was  properly  equipped 
with  the  beftt  known  appliances  for  arresung 
•pnrkR.  was  in  good  condition,  and  managed  by 
a  competent  and  trustworthy  engineer,  as  a 
matter  of  law.  Snch  evidence  tends  to  raise 
a  nonflict  In  the  evidence  as  to  the  negligence 
'Of  the  defendant,  which  must  be  determined  by 
the  jary,  and  this  coart  cannot  say  that  the 
JuTTr  from  aach  evldeaea,  were  not  Justlfisd 


in  finding  that  the  engine  waa  not  in  good  ooo- 

dition. 

4.  Whether  or  not  evidence  tending  to  prove 
the  setting  of  two  other  fires  about  the  same 
time  by  toe  engine  that  caused  the  deHtructioa 
of  plaintiff's  property  is  admissible  as  tending 
to  prove  negligence  on  the  part  of  the  defend- 
ant is  a  qoestion  of  law,  for  the  court;  and  an 
instmetion  by  the  court  to  the  Jury  that  such 
evidence  was  admissible  for  the  parpose  stated 
ia  proper,  and  the  fact  that  this  lostraetion 
Is  repeated  in  an  instruction  given  upon  the 
request  of  pl^tifl's  counsel  does  nbt  constitute 
erm. 

6.  The  harden  of  proving  contributory  neg^ 
ligence  on  the  part  of  the  plaintiff  rests  upon 
the  defendant,  unless  the  plaintiff.  In  making 
out  his  case,  prove,  or  give  evidence  tending  to 
prove,  that  he  was  goilty  of  soeh  contributory 
negligence;  and  when  there  is  no  evidence  up- 
on the  subject  it  is  the  duty  of  the  court  to 
assume  that  the  plaintiff  was  not  guilty  of 
such  contributory  negligence,  and  ao  Instmet 
the  jury. 

(Syllabos  by  the  Court) 

Appeal  from  circuit  court,  Bon  Homme 
county;  B.  G.  Smith,  Judge. 

Action  by  Pen  Smith  against  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

R.  B.  Tripp,  (H.  H.  Field,  of  counsel.)  for 
appellant.  French  *  Orri^  for  rcspondait. 

OOBSON.JT.  This  waa  an  action  to  recoror 
damages  alleged  to  have  beoi  sustobied  br 
the  plaintiff  through  the  negUgence  tst  the 
defendant,  in  permitting  qurks  to  escape 
from  Its  engine  used  on  the  line  of  Its  rail- 
way, wliereby  a  quantity  of  hay  belonging  to 
the  plaintiff  was  destroyed.  Verdict  and 
Jmigraent  for  plataitlfl.  Defendant  sppealB. 

1.  The  first  question  presoited  is  aa  to  tlie 
effect  of  certain  q>eclai  ffudlnga  of  the  JtUT. 
made  In  connection  with  their  genial  rtt- 
diet,  which  are  as  follows:  "Spedal:  (1)  Did 
the  fire  that  destroyed  plaintiff's  hay  start 
from  sparks  emitted  by  defoidattt's  engine? 
Answer.  Yea.  (2>  If  your  answer  to  the  last 
quesUon  be  'Yes,*  were  the  sparics  emitted 
through  tlie  negligraioe  of  the  defoidant?  A. 
Yes.  (3)  Was  the  plaintiff's  loss  due  to  tlw 
negligence  of  the  def^dant?  A.  Yea.  (4)  If 
youranswer  to  the  last  two  questions  be  'Yea,* 
In  what  did  the  negligence  consist?  First 
Was  It  in  the  construction  of  the  engine? 
Second.  In  Its  condition  or  equipment?  Ttdrd. 
Its  operation?  A.  In  Its  condition."  The 
learned  counsel  for  the  appellant  contends 
that  '*the  defendant  la  charged  with  being 
negUgoit  In  respect  to  the  constmction, 
equipment,  and  operation  of  the  engine. 
The  juiy  apecIoUy  find  that  the  defendant 
was  not  negligent  In  any  one  of  these  re- 
spects, but  ttutt  It  waa  ne^Igent  in  regard  to 
the  condition  of  the  engine.  *  •  •  Hiey 
were  directed  by  the  court,  upon  the  enu- 
meration of  all  of  the  kinds  of  negligence  al- 
leged, together  with  another  not  alleged,  to 
state  in  what  the  negligence  consisted,  and 
they  say  it  was  in  one  of  the  particulars  oi 
this  enumeration  only.   This  neoassacUy  ex- 
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chidea  flw  otbem,  and  ia  a  special  flndlns  by 
them  fliat  the  defendant  was  not  ne^lgent 
In  any  of  the  others  emunerated.  Thla  be- 
ing bo.  <m  reference  to  tiie  com[daint  and 
findlnf^  It  wlU  be  seen  the  defendant  was  ac- 
quitted of  all  ne^lsence  cbarged  In  the  com- 
plalnL"  The  allegation  of  the  complaint 
upon  the  snbject  of  the  nej^lgenee  cmn- 
plained  of  Is  *tfaat  on  said  date  the  defend- 
ant careleaaly  and  negligently  ran  a  locomo- 
tive engine  along  aald  line  of  railway,  whlcli 
engine  was  then  and  there  so  ne^gently  and 
Insnfflclently  constructed  and  equipped,  and 
then  and  there  was  bo  carelessly  and  negli- 
gently (grated  by  the  defendant,  that  it 
onltted  and  threw  out  large  sparks  of  fire," 
etc.  The  learned  court  below  evidently  con- 
strued the  tmn  "ontdltlon,"  In  the  findings, 
as  applied  to  the  mglne,  as  embraced  In  the 
allegations  of  the  complaint  TClille,  strictly 
qwaking,  ''equipped"  has  refemce  to  the 
appliances  to  make  the  engine  effective  for 
the  purposes  for  which  it  Is  Intoided, 
and  "condition"  has  reteteaeB  to  the  state 
these  appliances  are  In  for  accomplish- 
ing the  purposes  Intended,  yet  in  common 
language  this  distinctioa  Is  not  usually  ob- 
served. In  speaking  of  a  locomotlTe  engine. 
It  would  doubtless  be  difficult  for  ordinary 
minds  to  comprehend  the  distinction  be- 
tweeo  an  mglne  not  pn^erly  equipped  for 
arresting  sparlts  and  one  not  In  cwditlon  to 
arreet  tbera.  If  propoly  eqnliK>ed,— tiiiat  Is, 
supplied  with  whatever  may  be  necessary  to 
efflciait  acttMi,— It  would  be,  under  ordinary 
circumstances,  in  ctrndltlon  to  arrest  sparks. 
If  not  In  such  WHiditlon,  It  would  not  be 
properly  equipped  to  accomplish  the  pur- 
[>osea  designed.  We  are  of  the  (q)inlon, 
therefore,  that  the  court  committed  no  error 
In  holding  that  the  finding  substanttally  cor- 
responded with  the  complaint.  More  espe- 
cially is  this  so  In  this  case,  as  the  defendant 
tried  the  cause  in  the  court  below  upon  the 
theory  that  the  condition  of  the  engine  was 
In  issue,  as  fully  appears  from  an  examina- 
tion of  the  testimony  on  the  part  of  the  de- 
fendant. Mr.  Whitney,  the  engineer  who  ran 
the  engine  at  the  dme  of  the  fire,  after  tes- 
tlfying  08  to  the  manner  of  the  construction 
ot  the  engine,  and  its  appliances  for  arrest- 
ing spates,  etc.,  was  asked:  "Yon  observed 
the  condition  of  the  engine  at  that  time, 
did  yon?  Tes,  sir.  What  was  Its  condition 
at  that  time?  It  was  O.  K.  What  do 
you  mean  by  that?  It  was  In  good  condi- 
tion." The  flremnn  and  other  witnesses  were 
naked  ^mllar  qnesttons  by  counsel  for  de- 
fendant. We  think  it  Is  too  late,  therefore,  to 
make  the  point  that  the  findings  did  not  sub- 
stantially conform  to  the  pleadings,  and  we 
are  of  the  opinion  that  by  a  fair  construc- 
tion of  the  coniitlulnt  the  allegatlMi  that  the 
defendant's  engine  "was  so  negligently,  care- 
lessly, and  Insufficiently  constructed  and 
equipped"  did  necessarily  Include  Its  condi- 
tion for  arrestli^  sparks,  whether  Its  defects 
In  th&t  respect  resulted  from  Its  original 


construction,  or  from  defects  caused  by  use, 
wear,  or  injury  to  Its  parts.  In  either  ease  It 
would  not  be  properly  equipped  for  the  pur- 
pose for  which  It  was  Intoided.  I^flndlng 
then  establiahed  the  fact  that  defendant's  oi' 
gine  was  not  In  proper  condlUm  for  arresting 
qmrka. 

2.  It  Is  further  oontended,  howev^.  by 
counsel  for  llie  appellant,  that  this  finding 
ot  the  Jury  la  not  supported  by  the  evidence, 
and  ou^t  to  have  be<m  set  aside  by  the  trial 
court,  OS  the  evidaioe  on  the  part  of  the 
defmdoDt  establMhed  the  fact  that  the  m- 
glne  was  properly  equipped,  In  good  condi- 
tion at  tlie  time  of  the  Are,  and  managed  by 
a  competent  and  trustworttiy  engineer,  and 
therefore  completely  overccMue  tbe  presnmi>- 
tl<m  of  negUgwce  from  the  fact  that  defout- 
ant's  engine  caused  the  fire,  as  h^d  by  this 
court  In  K^sey  v.  Ballway  Co..  4S  N.  W. 
Rep.  204.  But  in  this  oont«itlon  we  think 
the  oonnsel  for  appellant  have  not  given  suf- 
ficient consldemtion  to  the  evidence  on  the 
part  of  the  plaintiff  in  addition  to  tiie  {we- 
sumption  of  nefdlgence  caused  by  Uie  flra 
If  the  plaintiff  had  glv«i  no  evidence  of  neg- 
llgeooe,  but  relied  solely  on  the  presumptltHi. 
the  counsel's  oont^tifm  would  have  undoubt- 
edly been  correct,  as  this  court  so  held  in 
the  case  of  Cronk  v.  Railway  Co.,  6&  N.  W. 
Rep.  420,  following  the  cose  of  Volkman  v. 
RaUway  Co.,  6  Dak.  89,  37  N.  W.  Rep.  731; 
Pattee  v.  ItoUway  Co..  5  Dak.  267,  38  N.  W. 
Rep.  435;  Huber  v.  Same,  6  Dak.  392.  43  N. 
W.  Rep.  819.  The  evidence  on  the  part  of 
the  plaintiff  ttaat  the  same  engine  set  two 
other  fires  at  about  the  same  time,  and  wltb- 
In  about  one-half  mile  of  the  first  fire,  was 
Important,  as  showing  that  the  engine  was 
not  In  a  proper  condition  to  prevent  the 
emission  of  sparks.  This  evidence  on  tbe 
part  of  Itie  plaintiff  was  not  oontrovMted, 
but  it  was  sou^t,  not  only  to  rebut  the  pre- 
sumption we  have  alluded  to,  but  the  evi- 
dence on  the  part  of  the  plaintiff  tiiat  the 
some  engine  set  two  other  fires  about  the 
same  time,  by  pnx^  that  ttie  engine  was 
properly  equipped.  In  good  condition,  and  op- 
erated by  a  oompetoit  and  careful  engineer. 
There  was  th«-efore  conflicting  evidence  on 
the  question  of  negligence,  to  be  determined 
by  a  jury,  as  a  question  of  fact,  and  not  one 
of  law,  for  the  court.  The  cose  of  Railroad 
Oo.  V.  Hotham,  22  Kan.  41,  was  a  very  simi- 
lar case  to  the  one  at  bar.  In  tiiat  case  ttie 
plaintiff  was  not  aided  by  the  presumption 
of  negligence  on  tiie  part  of  the  defendant 
upon  proof  tiiat  the  en^ne  caused  the  fire, 
but  the  burden  was  up<m  the  plaintiff  in  that 
state  to  prove  the  negligence  of  the  defend- 
ont  This  the  plaintiff  tiongfat  to  do  by  prov- 
ing that  the  engine  that  caused  the  fire  also 
caused  two  other  fires  the  same  day.  "The 
evidence  showed,  and  the  Jury  found,  that 
the  engine  from  which  the  q)arks  escaped 
which  caused  the  fire  was  a  first-class  &i- 
gine.  In  good  order  and  good  condition,  and 
sivplled  with  aU  the  most  spproved  appli- 
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ancea  for  prermtliig  the  escape  of  sporka  of 
fire.  The  engineer  who  had  charge  of  the  en- 
^ne  at  the  time  the  Hre  was  produced,  was 
also  a  careful,  competent,  and  tmstwortby 
engineer."  Opinion  of  tlie  court,  (p.  48.) 
But  the  Jury  foond.  notwithstanding  this 
proof,  that  the  engine  was  mismanaged,  and 
found  for  the  plain UfT.  In  ddlveiing  the 
opinion  of  the  court,  Mr.  Justice  Valentine 
says:  **The  law  does  not  attempt  to  define 
what  particular  facts  or  conduct  afaaU  con- 
stitute negligence,  or  prove  negUgoioe.  It, 
at  most,  can  only  say  that  net^ligence  Is  the 
absence  of  care,  and  leaves  the  question  for 
the  Jury  to  detenalne  whether,  under  all  the 
circumstances,  due  care  has  been  exercised 
or  not  Of  course.  It  Is  the  province  of  the 
court  to  determine  whether  the  evidence  of- 
fered or  Introduced  tends  to  prove  or  dis- 
prove netdljsence.  And  If  no  evidence  Is  of- 
fered or  Introduced,  tending  to  prove  negli- 
gence, the  court  may  Itself  decide  that  no 
negligence  Is  proved,  and  direct  the  Jury  to 
find  accordingly.  And  wbere  evidence  Is  In- 
troduced, proving  nejdlgence  beyond  nil  con- 
troversy, and  no  countervailing  evidence  is 
introduced,  the  court  may  generally  say  that 
the  negllgHice  Is  proved.  •  •  •  And,  when 
all  the  evidoioe  offered  Is  Introduced,  then, 
unless  there  Is  no  evidence  introduced  to 
prove  nefdlgence,  or  unless  the  evidence  In- 
troduced Is  all  one  way,  and  proves  netdl- 
genoe  h^ond  all  controversy,  the  question 
whether  negligence  Is  proved  or  not  Is  a 
question  tor  the  Jury,  and  not  a  question  of 
law,  for  the  court  In  all  cases  wbere  the 
facta  oonstltuting  or  tending  to  prove  or  dis- 
prove Hie  negllt^enoe  are  disputed,  the  ques- 
tion whether  such  supposed  negligence  has 
any  existence  or  not  is  a  question  of  fact 
for  the  Jury.  And  even  where  there  is  no 
distmte  about  the  facts,  In  their  details, 
still.  If  they  are  stated  or  proved  In  such 
limitless,  cumbrous,  or  dllTuslve  detail  that 
different  minds,  of  reasonable  capacity, 
might  honestly  differ  with  respect  to  whether 
tbey  In  fact  constitute  or  prove  neKllgeuce, 
or  not  the  question  as  to  whether  they  do 
In  fact  constitute  or  prove  net^Ugence,  or  not, 
must  be  submitted  to  the  Jury,  as  a  question 
of  fact"  TTie  case  of  Rullpoad  Co.  v.  Mc- 
CnhUl.  36  111.  28,  is  also  Instructive  upon  this 
quesdon.  In  Illinois  the  statute  made  the 
fact  tlist  the  fire  was  occasioned  by  the  en- 
gine prima  facie  evidence  of  negligmce  on 
the  part  of  the  company,  and  of  Its  agents 
and  servants  In  charge  at  the  time.  In  Uiat 
case  the  plaintiff  proved,  In  addition  to  the 
piima  fiide  case  made  by  the  statute,  that 
the  engine  on  the  day  of  the  fire  threw  out 
an  unusual  amount  of  sparks.  This  evi- 
dence wn$t  tieid  to  be  sufficient  to  warrant  a 
Jury  In  finding  that  the  engine  was  not  In 
a  KUltiihle  condition  to  run  at  the  time.  In 
that  case  the  court  says:  "In  opposition  to 
uU  the  evidence  offered  by  the  company, 
there  is  the  nnlmpeaobed  testimony  of  wit- 
nesses that  Che  engine,  as  K  passed  through 


the  village  on  the  day  the  fire  occurred, 
threw  out  unusual  quandties  of  fire,  and 
that  it  did  actually  occasltm  the  fire  tliat  con- 
sumed the  property  of  appellee.  Intrillgent 
witnesses,  and  men  of  large  experience, 
sworn  on  b^alf  of  the  company,  concede  the 
fact  that  if  It  be  true  that  the  engine  did 
emit  such  an  unusual  volume  of  fire  as  stat- 
ed by  the  witnesses,  it  must  necessarily  have 
been  out  of  repair  at  the  time.  Whether 
this  mglne  was  ever  equipped  with  the  best 
mechanical  contrivances  to  prevent  the  emis- 
sion of  Are  sparks  does  not  very  clearly  ap- 
pear; but,  If  it  be  admitted  that  It  was  orig- 
inally so  constructed,  the  actual  results  of 
what  the  engine  did,  in  throwing  out  and 
emitting  flre  sparlcs  as  It  passed  almg 
through  the  village  on  Oie  day  the  fire  oc- 
curred, are  soffloient  to  overcome  any  dlreot 
evidence  appearing  In  this  record  that  It  was 
in  good  order,  or.  If  m  good  order,  It  must 
have  been  most  unaklllftiUy  managed  by  the 
engineer.  We  are  of  opltdtm  that  the  ver- 
dict Is  not  against  tiie  wei;dit  of  the  evl- 
d«ioe,  and  the  Jury  were  fully  authorized 
to  find  as  tbey  did."  See,  also,  Huber  v. 
Railway  Co..  6  Dak.  392,  43  N.  W.  Bep.  819. 
So,  In  the  case  at  bar,  this  court  cannot  say, 
as  a  matter  of  law,  that  the  Jury  was  not 
fully  Justified  In  finding  that  the  defendant 
was  guilty  of  negligence  In  using  an  engine 
In  such  a  condition,  or  so  equipped,  as  to 
throw  out  sparks  of  fire  of  sufficient  size  to 
set  three  Qres  within  the  limits  of  about  one- 
half  mile  upon  the  line  of  defendant's  rail- 
way, notwithstanding  the  positive  tesUraony 
of  defendant's  witnesses  as  to  the  good  con- 
dition of  the  engine;  tluit  It  was  equipped 
with  the  best  Imown  appliances  for  arresting 
sparks,  and  was  at  the  time  managed  by  a 
competent  and  trustworthy  engineer.  It  was 
a  question  of  fact  for  the  Jury. 

3.  It  Is  further  contended  by  the  counsel 
for  the  appellant  that  the  court  erred  In 
calllog  the  Juiy's  attention  to  the  fsct  of  the 
other  two  fires.  We  are  unable  to  discover 
any  error  in  this,  as  the  question  of  whether 
or  not  the  fact  that  the  engine  set  two  other 
fires  about  the  satue  time  constituted  com- 
petent evidence  tending  to  prove  that  the  en- 
gine was  In  a  bad  condition,  or  was  Improperly 
equipped,  was  a  question  of  law,  and  It  was 
the  duty  of  the  court  to  charge  the  Jury 
upon  the  subject  It  may  l>e  that  the  court 
would  have  been  justified  in  refusing  to  give 
the  plaintifTs  Instructions  upon  the  ground 
that  it  had  instructed  the  Jury  ui>on  the  sub- 
ject in  his  general  charge,  but  that  was  a 
matter  In  the  discretion  of  the  court;  and  the 
fact  that  the  court  speaks  of  It  In  Its  general 
charge,  and  also  gives  a  special  Instruction 
on  the  same  subject  not  Inconsistent  wiih  his 
general  charge,  constitutes  no  ground  of  er- 
ror. 

4.  The  coimsel  for  the  appellant  further 
contends  the  court  erred  In  refusing  to  give 
the  following  instruction  which  the  di'f  'ndant 
requested  the  court  to  give:  "If  you  should 
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believe  from  the  evMenoe  In  thU  case  that 
the  plalntUFs  bay  was  deatroyed  1^  s  flie 
neglige tly  set  out  from,  or  started  by,  one 
■of  the  defeodanft  englnea,  yon  would  not  be 
Justified  In  retomlng  a  TenUot  for  him,  If  you 
should  find  he  bad  not  properly  guarded  m 
oared  for  his  hay,  as  against  fire,  and  that 
1^  reason  thoreof  the  fire  so  set  or  started 
•destn^ed  the  hay.  Befiued."  It  Is  ocoitead- 
ed  by  counsd  for  the  appellant  that  as  ttke 
Itlidntlff  alleged  In  his  complabit  Oiat  be  "was 
not  guilty  of  any  neg^lgenoe  which  In  any 
way  o(mtributed  to  the  loss  of  the  hay,"  ai^ 
this  aU^titm  was  dmled  by  the  general  de- 
nial In  tiie  answer,  It  wss  thtfefore  an  Issue 
In  the  case,  and  that  the  court  orred.  not 
4uily  in  omitting  to  call  the  Jury's  attentttm 
to  this  Issue,  but  also  In  r^oahig  to  give  the 
(nstnictl<m  asked  for  by  the  defendant,  abore 
set  out  nils  presents  the  ImpMtant  ques- 
thm  as  to  the  party  upon  whom  to  Imposed 
tbe  burden  ot  proof  as  to  the  contiibntory 
negllgntc^  or  absence  of  contributory  neg> 
Ugenoe.  Must  the  plalnUff  prove  that  he 
was  not  chargeable  with  negllgenoe  contribu- 
tory to  the  Injury  T  Or  must  the  d^mdant 
prove  such  contributory  negligence  on  the 
part  of  the  plaintiff  aa  a  defense  to  the  no- 
tion? Tlie  courts  ot  the  several  states  are 
-divided  upon  this  anestiim,  some  of  the  state 
courts  holding  that  the  bnrdoi  of  proving  af- 
flrmatlTely  that  the  iriaintiff  was  not  gnll^ 
«f  contributory  negligence  Is  upon  the  plain- 
tiff, and  others  holding  that  the  burd^  Is 
upon  the  defendant  to  prove  such  oontrlbn- 
tory  negligence.  Ilie  supreme  court  of  the 
United  States  holds  ^th  the  latter  courts. 
Railroad  Go.  r.  Oladmon,  16  Wall.  401; 
Hxm^  V.  BaHroad  Co.,  100  U.  a  218.  We 
-are  of  the  opinion  that  the  ride  requiring 
the  defmdant  to  prove  contributory  negli- 
gence on  the  part  of  the  plaintiff,  unless  Oie 
evidence  of  the  plaintiff  discloses  such  con- 
tributory negligence  on  Us  part,  Is  the  better 
rule,  and  la  supported  by  the  greater  weight 
of  authority,  liie  reasons  advanced  in  snp- 
pcnt  of  the  respective  positions  are  dearly 
stated  by  the  supreme  court  of  Wisconsin  In 
Hoyt  V.  City  of  Hudson,  41  Wi&  lOQ,  and 
the  conclusions  rMched  by  that  court  are 
thus  stated:  "It  seems  tons  that  the  reasons 
In  favor  of  the  rule  which  casts  the  burden 
«f  proof  in  such  oases  upon  the  defendant 
are  the  stronger  and  better  reasons,  and  that 
such  rule  rests  upon  sound  legal  principles, 
and  ought  to  prevail  In  this  state.  We  there- 
fbre  hold  that.  In  the  absence  of  any  erldsira 
tending  to  show  that  the  plaintiff  was 
chargeable  wlUi  nefdlRcnce  contributing  to 
the  Injury  of  wlil(A  he  complains,  the  pre- 
sumption of  law  is  that  he  was  free  from  nuSx 
nefl^lgence,  and  the  burdoi  was  upon  the 
defendant  to  prove  such  contribuloty  fault, 
if  the  same  was  relied  upon  as  a  defense. 
Ite  rule  here  adopted  does  not  apply  to  a 
case  in  which  the  proofs  on  behalf  of  the 
plaintiff  show,  mr  tend  to  show,  pia  contribu- 
tory negAigouie,     If  such  neglig»oe  con- 


dtuAvdy  appcairs,  the  court  wfU  nonsuit  the 
plalntlfl;  or  direct  the  Jury  to  find  for  the 
d^endant  If  the  evidence  only  tends  to 
■how  snoh  contributory  negligence,  the  ques- 
tion most  go  to  the  Jury*  to  be  determined, 
like  any  other  question  of  fact,  upon  a  pre- 
p(»ideranoe  of  evldoiee."  nils  decMon  Is 
important,  aa,  to  reach  the  oondnslons  an- 
noqnoed  by  the  court,  It  was  neoessaiy  to 
overrule  two  prior  decisions  of  that  court. 
See,  also,  the  able  opinion  of  Judge  Duer  in 
Johnstm  v.  Bailroad  Oo^  5  Duw,  2L  We 
have  not  denned  It  neecasary  to  dte  the 
large  number  of  oases  rented  on  this  ques- 
tion, as  tb^  are  cither  dted  \ij  oounsd  for 
rei^mkdent,  or  are  ooOected  in  Shear.  &  R. 
Neg..  (4th  Ed.)  In  notes  to  sections  107-100-. 
The  late  tectorial  court.  In  the  eariy  case 
of  Sandezs  v.  Belster,  1  Dak.  ISl,  4a  N.  W. 
Bep.  680.  took  a  ahnUar  view  of  the  law. 
foUowfng  the  rule  Wd  down  In  Bailroad  Ga 
V.  GladmuL  In  ddlvering  the  oplidon,  Ur. 
Justice  Bomett  says:  *The  dedslons  In  the 
different  states  are  very  conflicting  on  this 
pdnt,  bat  so  far  as  Oils  court  Is  cononned  it 
is  effectually  set  at  rest  by  the  case  of  Ball- 
road  Co.  T.  GHaduMm.  15  Wall.  401.  In  that 
case  Mr.  Jusdce  Hunt,  in  delivering  the 
unanimous  opinion  at  the  coort,  ssys:  "The 
plalntlfl  may  estoblish  the  ne^^'enoe  of  the 
defendant,  his  own  Injury  in  consequeDoe 
fliereot,  and  Us  case  Is  made  oat  If  there 
are  drcumstsnoes  which  convict  him  of  oon- 
ourring  negligence,  the  defendant  most  prove 
them,  and  thna  defeat  the  action.  Irrespec- 
tive of  statute  law  on  the  snbjeot,  die  burden 
of  proof  (m  that  potait  dOM  not  rest  upm  the 
plaintiff."  After  a  earefol  .eocaminadon  of 
all  the  authorities,  the  same  mle  to  bid 
down  as  the  better  law  by  ^earman  &  Red- 
field,  (section  44,)  and  Wharttm,  (section 
423,)  and  I  deem  it  unnecessary  to  elaborate 
the  point  further.**  See,  also.  Mares  v.  Ball- 
road  Co.,  3  Dak.  336.  21  N.  W.  Bep.  6.  The 
auction  in  plaintiff's  «miplaint  that  the 
plaintiff  *^as  not  gidlty  at  any  neglect  which 
In  any  way  contributed  to  the  loss"  was  sur- 
plusage, and  its  denial  raised  no  mntorinl 
Issue  that  plaintiff  was  required  to  prove. 
Unless,  therefor^  the  evidence  ttf  the  plain- 
tiff tended  to  establish  contributory  neg- 
ligence, <»■  tiie  defOidant  gave  evidence  tend- 
ing to  esteUish  it,  fliere  was  no  issue  upon 
that  question  to  be  submitted  to  the  Jury. 
An  examination  of  the  evidence  discloses  no 
such  testimony,  ^nie  evidence  of  the  plaln- 
aff  tended  to  prove  that  his  hay  was  stacked 
00  rods  or  more  away  from  the  Une  of  the 
railway,  and  that,  within  a  few  minutes  aft- 
er the  fire  started  near  the  right  of  way  nf 
the  railway  compai^,  it  readied  his  stocks 
of  hay,  and  consumed  them.  The  only  proof 
on  the  subject  by  defoidant  was  that  there 
were  no  flre  guards  around  toe  hay.  But 
there  was  no  evidence  to  prove  tost  Are 
guards  were  usnal  or  necessary,  (ff  that  the 
hay  was  not  protected  in  the  usual  niamK^r 
in  that  seuilou  of  country.  In  flw  absenue. 
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tberefore.  of  any  evidence  upon  the  subject. 
It  would  be  the  duty  of  the  court  to  assume 
that  the  plaintiff  was  not  guilty  of  contribu- 
tory negllgenoa  la  the  case  In  22  Kan., 
supra,  "the  court  charged  the  Jury,  among 
otlier  things,  that  the  plaintiff  could  not  re- 
cover for  any  Injury  to  his  hay  unless  the 
jury  were  satisBed,  by  aArmatlTe  evidence, 
that  the  said  plaintiff  was  In  the  exercise 
of  ordinary  care  and  caution  on  his  part  to 
prerent  such  Injury."  Mr.  Justice  Valentine, 
In  delivering  the  opinion  of  the  court,  says: 
"Now.  this  instruction  was  entirely  too  fa- 
vorable to  the  defiant,  and  was  ernneoua, 
as  against  the  plaintiff.  In  the  absence  of 
evld(>nce  tending  to  bIjow  either  that  the 
plaintiff  was  negligent  or  not  negligent,  the 
court  should  bnve  instructed  the  Jury  to  find, 
and  the  Jury  should  have  found,  that  he  was 
uut  negligent;"  citing  Railroad  Co.  t.  Pointer, 
14  Kan.  38.  In  the  case  at  bar  the  court  lu- 
Htructed  the  jury  that  if  they  found  a  certain 
state  of  facts  to  exist  tbey  diould  find  for 
the  plaintiff,  "provided  the  plaintiff  was  not 
guilty  of  negligence  in  relation  to  said  fire, 
and  made  reas<maUc  efforts  to  put  out  the 
same,  and  save  his  property."  We  think  this 
Instruction  was  as  favorable  to  the  defendant 
as  the  fiicta  in  the  cnse  would  Justify,  as 
there  were  apparently  no  facts  requiring  the 
question  of  contributory  negligence  to  be 
submitted  to  the  Jury  In  the  case.  We  find 
no  error  In  the  record,  and  we  are  of  the 
opinion  the  Judgment  of  the  court  b^w 
slK>ultl  be  affirmed,  and  it  la  ao  ordered;  all 
the  Judges  concurring. 


-  KVANS  V.  BEtADLET,  Oonoty  Treasurer. 
{Supreme  Court  of  South  Dakota.  June  28, 
1808.) 

OlUXTT  WARRAirr— JCDOMMT — M&SD&IIIIS — ISSDB 

OP  Whit— Act  op  Covrt. 

1.  An  ordop  made  by  a  JiidRe  within  his 
circuit,  ■n-hich  he  i^i  authoris^ea  to  make  as  a 
cniirt  or  JnilKe.  will  be  presumed  to  be  made 
Ity  the  court,  unlPH3  it  clearly  appears  from  the 
oi-il'T  that  the  same  was  InteDiled  to  be  the 
or  U-r  tif  the  judge  and  Dot  the  order  of  the 
*'t>urt. 

2.  A  pm'raptnry  writ  of  mandamna,  issued 
by  thi'  jniltre  within  his  circnit.  conclndinjE  as 
foHowM:  "Witness  ihe  Hou.  William  Gardner, 
.r:iilir('  (if  the  Cirrilit  Court.  In  open  court,  at 
l';-i.id  City.  S.  D.,  this  2tith  day  of  Febrnanr, 
1*flCJ.  Willinm  (lardner.  Jiidfre,"— Arfrf,  to  be 
tbi-  act  of  the  court  and  not  of  the  judge. 

;j.  Whwi  the  facta  stated  in  the  alternative 
writ  of  mandamus  are  aufiirient  to  authorize 
t)">  rtinrt  to  iiwne  a  pereuiptory  writ,  in  the 
atKtence  of  proof  to  the  contrair  in  the  record 
thin  conrt  will  iiresume  that  the  facts  stated 
iu  wich  alteruative  writ  were  proven  to  the 
t  isf.iction  of  the  court,  and  that  the  peremp- 
tory writ  was  properly  Issued. 

4.  When  a  county  warrant  Is  allowed  by 
the  board  of  county  commissioners  of  a  couaty, 
and  drawn  upon  a  speda]  fund  In  the  hands 
of  the  county  treaaurer,  who  has  snfiiclent  mon- 
ey in  nnch  special  fund,  not  otherwtRe  ap- 
propriated, to  nay  the  name,  it  is  onlinarily 
tlu'  liiity  of  xuch  treasurer  to  pay  such  warrant. 
Hut  if  he  hnH  reasonable  ftround  to  iineiction 
the  lennlity  of  such  warrant,  or  the  power  of 
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the  board  to  Issue  the  same,  he  may  declin« 
to  pay  the  same  until  the  validity  of  such  coun- 
ty warrant  la  determined  by  the  judgment  of  s 
court  of  competent  Joriadlctiou. 

6.  Wiien  the  legality  of  such  county  war> 
rant  has  been  establisheil  by  the  jud'^uicnt  of 
a  court  of  competent  jnrifidirtlon.  and  tlu>  trrna- 
urer  refuses  to  pay  such  jndioneut,  the  court 
may,  upcm  pn^r  application,  issue  a  perempto- 
ry writ  of  mandamus  to  compel  such  treasurer 
to  pay  such  Judgment,  when  no  facts  are  pre- 
sented to  the  court  tending  to  Impeach  or  cast 
doubt  upon  the  validity  of  such  judf^eut,  or 
^ow  that  the  same  has  be«t,  or  is  about  to  be, 
appealed  from,  or  otherwise  reviewed. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Fall  River  coun- 
ty; William  Gardner,  Judge. 

Application  by  Fred  T.  Evans  for  writ  of 
mandate  to  James  Bradley,  treasurer  of  Fall 
Klver  county,  to  compel  payment  of  a  cer- 
tain Judgment.  Judgment  granting  the  wrlL 
Defendant  appeals.  Affirmed. 

Wood  &  Bnell,  J.  B.  Boomer,  and  W.  O. 
Rice,  for  appellant.  Martin  &  Mason,  for  re- 
spondent 

CORSON,  J.  On  January  «,  1892,  the 
Jadge  of  the  circnit  fwnrt  of  the  seventh  Ju- 
dicial circuit  at  Hot  Springs,  Fall  River 
county.  Issued  an  alternative  writ  of  man- 
damus, directed  to  the  defendant,  as  county 
treasurer  <jf  Fall  RlTer  county,  commanding 
him  to  pay  a  certain  Judgment  tar  ^.046.38, 
rendered  against  the  said  county  in  favor  of 
the  plaintiff,  or  show  cause,  etc,  before  the 
court,  at  Onater  Oltj,  in  Caster  county,  in 
said  circuit,  <m  tbe  9th  day  of  January,  1892. 
To  this  altematlTe  writ  the  defendant  made 
no  aiuver  or  retam,  and  on  February  26th 
the  aaid  court,  at  Rapid  C^ty,  the  cotmty 
seat  ot  Pennlngttm  cotmty,  In  said  circuit,  la- 
sued  a  peremptory  writ  commanding  snid 
defendant,  aa  auch  treaaurer,  to  pay  the  anM 
Jndgmoit  oat  of  the  oourthouae  and  JoU 
fonda  In  his  hand*  oa  such  treasurer.  From 
the  order  awarding  the  peremptnry  writ  ftls 
appeal  la  taken. 

The  writ  eondudea  as  fblkma:  "Witness 
the  HonomUe  William  Gardner,  Judge  of 
the  GIrcidt  Court  Jsi  opesk  coort,  at  Ba^ 
aty.  S.  D..  this  26th  day  of  Febmary.  iqB2. 
WllUam  Oardner,  Judga"  The  connael  for 
req)ondent  moved  the  court  to  dlsndas  the 
qqpeal  upon  the  g^roond  that  tb»  pwemptory 
writ  was  Ismed  1^  the  Judge,  and  not  tb» 
court,  and  that  under  ttie  decisions  of  tills 
conrt  In  Holdoi  t.  Haserodt,  49  N.  W.  Rep. 
97,  and  U  N.  W.  U*ip.  340;  Black  HlUs 
Fltmie  &  Mln.  Oo.  t.  Grand  Island  ft  W.  O. 
Ry.  Co.,  Id.  342,-^thls  court  has  no  Jurisdic- 
tion to  entertain  the  same.  While  this  court 
held  In  the  cases  ctted  that  It  had  no  Juris- 
diction to  entertain  areata  from  an  order 
made  by  a  Judges  and  that  when  It  cleariy 
appeared  from  the  record  Huit  an  order  was 
so  made  by  a  Judge  and  not  a  court  the 
appeal  from  auch  order  would  he  dismissed, 
yet  It  also  held  tiiat  the  drcult  coorts  are  al- 
ways open  for  tin  transaction  of  court  bml' 
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ness,  "except  the  trial  of  issues  of  fact  In 
cItO  and  criminal  actions,"  and  that  a  dr* 
cult  Judse  may,  at  any  time  or  place  within 
hia  circuit,  make  court  ordera  It  would 
Bcem  to  necessarily  follow  from  these  de- 
dsloDS  that  an  order  made  by  a  judge  with- 
in bis  circuit,  which  he  is  authorized  to  make 
as  a  court  or  Judge,  would  Ijc  presumed  to 
be  made  by  the  court,  unless  It  clearly  ap- 
pears from  the  order  that  it  was  the  inten- 
tion of  the  Judge  to  make  It  a  judge's  order 
only.  The  peremptory  writ  in  this  case  hay- 
ing been  Issued  at  Rapid  City,  within  the 
seventh  circuit,  and  it  appearing  to  bare 
been  Issued  In  open  court,  we  hold  that  It 
was  issued  by  the  court,  and  not  by  the 
Judge.  The  motion  to  diainlsa  the  appeal 
will  thoref<)re  be  denied. 

This  brings  us  to  the  merits  of  the  case. 
As  we  hare  before  stated,  there  was  no  an- 
swer or  return  to  the  alternatlre  writ,  and 
hence  that  writ  and  the  peremptory  writ 
constitute  the  record  before  us  for  review. 
If  the  facts  stated  in  the  alternative  writ  are 
sufficient  in  law  to  authorize  the  Issuance  of 
the  same,  tbe  action  of  the  court  below  must 
be  affirmed,  as  this  court  will  presume,  in 
the  absence  of  a  contrary  showing,  that  the 
court  below  had  sufficient  ertdenoe  before  it 
to  prove  the  allegations  contained  In  the  al- 
ternative writ.  The  alternative  writ  states 
folly  and  In  detail  all  the  facts  pertaining  to 
the  location  of  the  county  seat  at  Hot 
Springs,  In  Fall  River  county,  proceedings  in 
selecting  a  site  for  the  courthouse  and  Jail, 
bids,  etc.,  not  necessary,  for  the  purposes  of 
this  decl^oo,  to  be  noticed.  It  also  states 
that  plaintlfT  entered  Into  a  contract  with 
said  Fall  River  county  to  erect  for  said  coun- 
ty a  courthouse  and  Jail  for  the  sum  of  $23,- 
000,  and  that  in  December,  1891,  he  had 
about  finished  the  erectim  of  the  same;  that 
at  that  time  there  was  due  the  plaintiff  upon 
his  contract  the  sum  of  $5,000,  and  that  the 
botfrd  of  county  commissioners  of  said  coun- 
ty duly  allowed  him  said  sum,  and  drew  a 
warrant  for  the  same,  payable  out  of  the 
courthouse  and  JaU  fund  of  said  cotmty; 
that  the  defendant  was  the  tetraJly  elected, 
qualified,  and  acting  county  treasurer  of  laJd 
Fall  River  county,  and  had  in  bis  hands  as 
such  treasurer  $10,000  belonging  to  said 
courthouse  and  Jail  fond,  not  otberwMe  ap- 
propriated; that  the  d^endant  refused,  upon 
demand,  to  pay  aaid  warrant,  and  thereupon 
the  plaintiff  commenced  an  action  against 
Bald  comity  npon  the  said  warrant  In  the  dr- 
cniit  court  of  Fall  River  county,  and  obtained 
fi  Judgmoit  liierefm  for  $0,046.38,  and  that 
sutd  deflendant  refosed  to  pay  satd  Jodg- 
ment.  and  that  tiie  plaintiff  bad  no  remedy 
at  law  for  enforcing  tlie  paymmt  of  said 
judgment.  Therei^Mn  Ibe  plaintiff  applied 
to  the  circuit  court  for  a  mandamus  to  com- 
pel the  treasurer  of  said  comi^  to  pay  said 
Jndgmoit  out  of  the  bbAA  conrthouw  and 
jail  fund  In  his  taanda  aa  anoh  oomity  treos- 
nrer.  The  facts  stated  bring  Hm  case  dearly 


within  the  rule  laid  down  by  courts  for  the 
Issuance  of  the  writ  to  enforce  the  paymoit 
of  a  Judgment  where  an  ordinary  execution 
will  not  be  effectual,  and  a  special  Aind  Is 
in  the  hands  of  the  treasurer  for  the  payment 
of  the  claim.  High,  Extr.  Leg.  Rem.  S|  229. 
365,  367;  2  Dill.  Mun.  Ck)rp.  }  861;  Slate 
V.  Hoefilnger,  31  Wis.  257;  Brown  v.  Crego, 
32  Iowa,  498;  City  of  Olney  v.  Harvey,  50 
111.  453;  City  of  Chicago  v,  Sansum.  87  111. 
182;  Rice  T.  Walker,  44  Iowa,  458;  Webb  t. 
Commissioners,  70  N.  C.  307;  City  Council  v. 
Hickman,  57  Ala.  33S;  Duncan  v.  Louisville. 
8  Bush,  08.  It  appears  from  the  alteraatlTe 
writ  that  there  was  a  specific  fund  provided 
for  the  erection  of  the  courthouse  and  JaU. 
$10,000  of  which  was  stUl  In  the  hands  of 
the  treasurer,  not  otherwise  appropriated, 
when  the  said  county  warrant  was  drawn  on 
said  fund  by  the  board  of  coimty  commis- 
sioners, and  when  said  alternative  writ  was 
Issued,  and  a  court  of  competent  Jurisdiction 
had  rendered  a  Judgment  against  the  county 
thereon.  These  facts,  we  think,  entitled  the 
plaintiff  to  the  writ  of  mandamus  to  compel 
the  payment  of  said  Judgment.  It  Is  the 
duty  of  the  county  treasurer,  nnder  ordinary 
drcumatances,  to  pay  the  warrants  drawn 
according  to  law  by  the  board  of  county 
commissioners  when  he  has  funds  In  his 
hands  for  that  purpose.  If,  however,  be  has 
reasonable  grounds  to  question  the  legality 
of  the  warrant,  or  the  power  of  the  county 
commissioners  to  draw  the  same,  he  Is  Jus- 
tlfled  In  refusing  to  pay  such  warrant  until 
the  validity  of  the  same  Is  established  by  the 
Judgment  of  a  court  of  competent  jurisdic- 
tion. But  when,  In  an  application  for  a  man- 
damus requiring  him  to  pay  such  judgment, 
no  facts  are  presented  tending  to  Impeach  or 
cast  doubt  upon  the  validity  of  the  Judg- 
ment or  that  the  same  has  been  or  Is  about 
to  be  appealed  from,  or  otherwise  revlewetl. 
there  Is  certainly  do  error  In  making  the 
mandamus  peremptory.  In  the  action 
brotight  by  the  plaintiff  against  the  f»unty 
upon  the  warrant  In  controversy  no  defense 
was  Interposed  by  the  county,  and  the  judg- 
ment was  therefore  conclusive  as  to  the  va- 
lidity of  the  warrant,  and  It  became  the 
legal  duty  of  such  treasurer  to  pay  the  same, 
certainly  In  the  absence  of  other  facts.  The 
case  at  bar  Is  dearly  dlsthifnUshaUe  from 
the  case  of  Bailey  v.  Lawrence  Co.,  (S.  D.> 
51  N.  W.  Rep.  331.  In  that  case  no  spedflc 
fund  has  been  provided  for  the  payment  of 
the  coupcms,  and  the  validity  of  the  bonds 
and  coupons  was  contested  by  the  county, 
and  there  bad  been  no  Jndgment  establishing 
the  validity  of  the  same.  We  are  of  the 
opinion  that  upon  Uie  facts  stated  In  the 
alternative  writ  In  this  case  It  was  deariy 
the  duty  of  the  defendant,  as  such  county 
treasurer,  to  pay  sold  judgment,  and.  fail- 
ing to  do  so  (m  demand,  the  court  was  an- 
thoriised  to  compi'1  the  payment  by  man- 
damns.  The  judgment  of  the  drcult  court  Is 
therefore  affirmed. 
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BANBDBT  v.  SHESIN. 

USnprme  Court  of  South  Dakota.   Juw  20^ 

1893.) 

IdUSK — Terhinatiom— Hbxbwai.— Recoru  ov  Db- 

rECTIVB  I>BBI>— EVIDESCB— EXUBPTIONS. 

1.  A  complaint  which  alleges  the  making 
of  a  Terbal  lease  for  a  term  not  qtedfied,  bat 
"from  mouth  to  month,"  and  the  pving  of  a 
month's  notice  to  the  lessee  to  quit,  shows  a 
termination  of  the  lease. 

2.  Tha  tecordins  of  a  deed  not  entitled  to 
record  br  reason  of  defective  acknowledgment 
does  not  carry  constructive  notice  of  its  con- 
tents, bnt — 

3.  Such  defectively  acknowledged  deed,  be- 
ing good  between  the  parties  to  it,  is  competent 
evidence  tending  to  show  ownership  in  the  gran- 
tee, and  consequently  his  right  to  give  notice  to 
quit. 

4.  An  exception  as  follows:  "We  except 
to  each  of  the  instractions  given  by  the  court 
to  the  jniy,  respectively,"— 4s  not  snch  an  ex- 
ception as  entitles  appelant  to  a  review  of  the 
senoal  Instroctians  given  by  the  court  to  the 
Jury. 

5.  When  a  tenant  remains  la  poaaesston  of 
leased  property  after  the  expiration  of  the  term 
of  the  hirmg,  and  the  lessor  accents  rent,  the 
partiea  are  presumed  to  have  renewed  the  hir- 
ing on  the  same  t^ms  and  for  the  same  time, 
not  exceeding  one  year.  Section  3741.  Comp. 
Laws. 

B.  In  this  case  appellant  hired  for  one  year 
from  April  1,  ls86,  at  a  monthly  rent  He 
held  over,  paying  rent,  without  any  new  con- 
tract, to  his  lessor,  thus  renewing  the  old  lease 
for  another  year.  In  the  same  mannw  it  was 
renewed  for  a  third  year.  Dnring  the  last 
month  of  the  third  year  respondent,  who  had 

fturchased  the  premises  of  the  lessor,  gave  the 
essee  written  notice  that  the  lease  would  not 
be  renewed,  and  to  snrrendor  the  possession  on 
or  before  May  1.  1889.  BOd,  that  after  said 
lUay  1,  188U.  appellant  was  In  wrongful  posies> 
sioD,  and  respondent  was  entitled  to  recover 
damages  therefor. 

T.Udd,  further,  that  respondent  did  not 
renew  the  lease  for  another  year  by  making 
an  nnsncceBsfnl  demand  npon  appellant  for  rent 
for  use  of  the  premises  for  the  month  of  April, 
for  such  rent  accraed,  if  at  all,  not  under  or  by 
virtue  of  the  lease,  but  under  the  license  of  the 
notice,  which  distinctly  refused  to  continue  or 
renew  the  lease,  but  gave  appellant  a  month  in 
which  to  remove  from  the  premises. 
{Syllabus  by  the  ConrL) 

Appeal  from  drcnlt  court,  Marshall  county; 
A.  W.  Campbell,  Judge. 

Action  by  John  W.  Banbury  against  Abram 
Sherln.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

A.  Sherin,  (A.  B.  MelylUe  and  S.  B.  Van 
Buabirk,  of  oouiud,)  fbr  appellant.  Byron 
Abbott,  tot  teajpooAeat 

EBLLAM,  J.  This  was  an  action  by  re- 
spondent against  appellant  to  recover  dam- 
ages tor  wrongfully  holding  over  real  prop- 
erty after  the  eviration  of  his  term.  The 
complnlnt  was  In  two  counts,  the  first  clalm- 
iug  double  damages  under  section  4C09, 
Comp.  Laws,  for  willfully  holding  over;  and 
tbe  second,  damages  generally  for  wrongfully 
holding  over.  In  each  count  or  cause  of  ac- 
tion the  complaint  alleged  that  at  the  time  of 
tbe  mflMng  of  the  lease  under  which  tbe 
d^endant  wait  into  poaaeeBton  ttu  demised 


O.SHEIIIN.  Xj^jijTOnSSX 

premises  were  owned  by  plaintUTs  grantor, 
with  whom  tbe  original  lease  was  made; 
that  subsequently,  and  during  defendant's 
occupancy  as  such  tenant,  plalntUf  pnrcliased 
and  became  the  owner  of  such  premises,  and 
notified  defendant  of  such  transfer;  that 
the  original  lease  between  deiendant  and 
plaintiff's  grantor  was  a  verbal  one,  and 
was  from  month .  to  month,  commencing 
March  1, 1886;  that  after  plaintiff's  purchase 
of  the  premises,  and  his  notice  thereof  to  de- 
fendant, he  gave  defendant  30  days'  notice 
in  writing  to  quit  said  premises  on  or  before 
tbe  end  of  the  next  ensuing  month,  and  that 
defendant  refused  so  to  quit,  but  continued 
to  wrongfully  bold  and  occupy  said  premise 
against  the  will  of  the  plaintiff.  The  answer 
denied  generally,  except  that  it  admitted 
plaintiff's  ownership  at  tbe  date  of  the  an- 
swer by  transfer  from  defendant's  origtonl 
landlord.  Upon  trial  to  a  Joiy  plaintiff  re- 
covered Judgment,  and  tlie  defendant  ap- 
pealed. 

Upon  the  trial  defendant  objected  to  the 
introducthm  of  any  evidence  by  plaintiff  un- 
der the  first  count  of  the  complaint,  on  the 
ground  that  no  canse  of  action  Is  stated. 
The  orwmllng  of  this  objection  Is  the  first 
error  assigned.  In  bis  argument  ai^ellflut 
does  not  specify  wherein  he  regards  the  com- 
plaint defecdve,  accept  to  say  that  it  does 
not  ahow  a  termination  ot  the  lease.  The 
complaint  allies  no  spedfled  term  for  whldi 
the  premises  were  demised,  except  that  the 
"lease  was  T«bal,  and  from  month  to 
m<mtb,"  and  that  plaintiff  gare  defendant 
a  month's  notion  as  already  stated.  This 
was  snffldoit  to  termbiate  sodi  a  lease. 
Section  8742,  Comp.  Laws. 

The  second  error  alleged  is  the  admission 
of  the  deed  from  tbe  former  owner  and  land- 
lord of  the  d^Smdant  to  plaintiff  because  of 
defective  acknowledgment,  and  because  no 
proper  foundation  had  been  laid  for  its  Intro- 
duction. Tbe  gaiulneness  of  the  grantor's 
rignafnre  had  been  proved,  nn^  although  fba 
acknowledgment  was  defecttve,  It  was  op- 
erative to  pass  the  title  to  plidntlff.  If  not 
entitled  to  be  recorded  on  aocoimt  of  sodi 
defect,  the  defoidant  would  not  be  idiaiged 
with  constmctlTe  notice  1^  reason  of  tbe 
record,  but  notice  to  defendant  was  an  in- 
dependent questiuL  IBs  answer  denied 
plaintiff's  ownership  at  the  time  tbe  notice 
to  quit  was  alleged  to  have  been  given,  and 
tbe  deed  was  admissible  to  prove  such  own- 
ership, and  thus  ahow  plalnturs  xl^t  to 
give  the  imtloe. 

It  Is  next  urged  that  the  court  erred  in 
admitting  as  evidence  the  written  notice  to 
quit,  served  on  defendant  by  plaintiff.  Ap- 
pellant oontends  that  the  evidence  showed 
this  to  be  a  tenauL-y  from  year  to  year,  and 
as  such  could  only  be  terminated  by  a  six- 
months*  notice,  as  at  common  law.  The  evi- 
dence tended  to  show,  and  w6  think  did 
diow,  and  the  case  was  tried  up<m  that  the- 
My,  that  the  defendant  rented  the  premiss* 
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ot  plaintiff*!  grantor  for  one  year  from  April 
1,  1680,  at  a  fixed  rate  per  month,  and  that, 
without  any  new  contract  or  lease,  he  contin- 
ued to  occupy  the  same  as  the  tenant  of 
plaintiff's  grantor  until  February  28,  1889, 
when  plaintiff  purchased  the  premises.  The 
notice  to  quit  was  served  on  defendant 
March  28,  1889,  and  required  him  to  snrr^- 
der  the  premises  on  or  before  May  1, 1889. 

The  only  Important  question  in  the  case  is, 
what  notice,  If  any,  under  the  facts  proTCd, 
was  either  party  entitled  to,  In  order  to  ter- 
minate the  lease  or  tenancy?  The  trial 
court,  among  other  things,  Instructed  the 
jury  that  under  our  statute,  when  defendant, 
as  tenant,  held  over  after  the  «cplratl<Hi  of 
the  year  for  which  he  originally  leased  ttic 
premises,  and  paid  his  landlord  rent  therefor, 
the  imrtles  are  presumed  to  have  made  an- 
o12ieT  lease  or  contract  just  like  tbe  original 
one,  and  that  the  landlrad,  upon  the  expira- 
tion ot  the  second  or  any  subsequent  year, 
might  terminate  such  taiancy  by  a  thirty- 
days  notice.  We  do  not  think  appellant's ' 
ezceptim  to  the  court's  InstnictloDB  requires 
us  to  review  them.  It  was,  "We  except  to 
uch  of  the  instructions  given  by  the  court 
to  the  jury,  respectively."  In  Kennedy  v. 
Falde,  (Dak.)  29  N.  W.  Rep.  i3ffl,  the  terri- 
torial sitpreme  court  ctaaiacterised  vwA  an 
exception  "as  no  exception  at  all."  See, 
also.  Galloway  v.  McLean,  2  Dak.  872,  9  N. 
W.  Rep.  98,  where  tiie  court  says:  "tf  ^en 
to  each  and  every  mllng  severally,  separate- 
ly, and  distinctly,'  it  amounts  to  noUilng." 
.But,  as  applied  to  tbe  undtspnted  fhcts  tn 
this  case,  we  think  there  was  no  error  in  the 
Instructions  to  tbe  prejudice  of  flie  defendant. 
The  contention  of  appellant  is  that,  upon  the 
facts  proved,  he  was  a  tenant  from  year  to 
year,  and  that  ancb  tenancy  can  only  be  ter- 
minated by  a  dx-months  nottee.  To  what 
extent  our  Civil  Code  has  modified  or  dis- 
placed tbe  common  law  as  to  tenancy  from 
year  to  year,  and  the  r^ts  and  inddeatB 
attaching  to  such  tenancy  at  cfunmon  law, 
we  diaH  not  now  discuss,  for,  If  the  fiicts  In 
tUs  ease  bring  It  wltUn  the  scope  and  pur^ 
view  of  the  provisions  of  such  Oode,  the  com- 
mon law  Is  inapplicable.  Sectt(m  2606,  Oomp. 
Laws.  By  section  S741,  Oomp.  Laws,  It  Is 
provided:  "If  a  lessee  of  real  properly  re- 
mains In  possesslOT  thereof  after  tbe  expira- 
tion of  the  hiring,  and  the  lessor  accepts  rent 
from  him,  tbe  parties  are  presamed  to  have 
viewed  the  hiring  <m  the  same  terms  and 
for  the  same  time,  not  exceeding  one  year.** 
The  original  lease  In  this  case  was  for  a 
year,  at  a  monthly  rental,  and  expired  April 
1,  1887.  Under  the  provldon  of  the  forego- 
tag  section,  when  the  lessee  held  over  Into 
the  second  year,  and  the  lessor  accepted  rent, 
the  lease  was  presumed  to  have  been  re- 
newed for  another  year,  expiring  Aprtl  l, 
1888,  and  tn  the  same  way  it  was  again  re- 
newed until  April  1,  1889.  In  ench  case  It 
was  a  lease  tor  one  year,  and  the  lessee,  by 
hoUdtnc  over,  became  a  teaant  or  b  trespasser 


at  the  wHI  of  tiie  landlord,  until  tbe  lessor 
had  accepted  rent,  and  when  that  was 
done  he  became  tenant  for  another  year. 
Schuyler  v.  Smith,  51  N.  Y.  300;  Conw^  v. 
Starkweather,  1  Denlo,  118;  TayL  Land.  & 
Ten.  SI  22,  524.  The  section  quoted  says  a 
new  lease  Is  presumed  to  be  made  upon  the 
same  terms  as  the  preceding  one.  The  rlj^ts 
and  liabilities  of  the  parties  are  the  same  as 
though  a  new  lease  had  actually  been  made 
Appellant  cites  cases  from  Wisconsin  and  Ne- 
braska holding  that  such  a  tenancy  can  only  be 
terminated  by  a  six-months  notice,  as  at  com- 
mon law;  but  they  go  upon  the  theory,  and 
It  is  so  expresfdy  provided  by  statute  In  Wis- 
consin, that  such  a  hoiutng  over  with  con- 
sent of  the  landlord  constitutes  a  tenancy 
from  year  to  year,  whereas  our  statute  de- 
clarea,  not  that  such  facts  create  a  t^umcy 
from  year  to  year,  but  a  tenancy  for  a  defi- 
nite and  fixed  term,  to  wit,,  one  year  in  this 
case,  and  therefore  not  a  tenancy  from  year 
to  year.  When  respimdent  bou^t  these 
premises  he  took  them  subject  to  the  riguts 
of  appellant  to  hold  until  the  termination  of 
the  term  for  whltdi  he  had  leased  them,— that 
Is,  until  April  1,  1889,— and  appellant  had  no 
ris^t  to  hold  tiiem  longer,  except  by  the  con- 
sent of  Bocli  owner,  express  or  implied.  No 
such  consent  was  given,  but,  on  the  caa- 
trary,  appellant  was  notified  in  writing  be- 
f6re  April  1,  1889,  that  mcb  consott  would 
not  be  given.  Tbe  notice,  however,  required 
bhn  to  leave  the  prendsw  oa.  or  before  May 
1,  1889.  This  was  probab^  a  licoiae  to  hold 
until,  but  only  until,  tiiat  time,  and  his  re- 
maining would  not  be  wrongful  until  then. 
The  conrt  so  instmcted  the  JuiT' 

It  la  Airdier  eomfdalned  that  ttie  court 
erred  In  refoalng  to  Instruct  the  Jury  that,  if 
they  should  find  that  the  d^mdant  "did  not 
willfully  remain  In  possesston  of  the  premises 
In  controversy  after  the  Ist  day  of  May. 
1889,  but  that,  (m  the  c<mtr8Ty,  he  supposed 
or  believed  he  had  a  ti^bt  to  ccmtlnne  in  pos- 
sesion another  year  under  his  agreement 
with  Leach,  [plaintiff's  grantorj  then  the 
plaintiff  cannot  recover  in  this  action,  but 
will  be  left  to  his  tUfit  to  recover  the  r&it  in 
a  proper  action  for  that  parpose^"  The  In- 
struction was  prop^ly  refused.  Appellant's 
rights,  as  a  tenant  or  otherwise,  did  not  de- 
pend alone  upon  his  underatandli^  ot  them. 
"Bo  could  not  estabUA  himself  as  a  tenant 
ft>r  another  year  by  showing  that  he  tliouiAt 
he  ^ras,  or  so  fix  the  measure  of  damages  for 
wrongfully  holding  over  at  the  rent  he  had 
agreed  to  pay  to  a  former  landlord  in  the 
original  lease.  The  court  had  already  In- 
straeted  the  jury  that,  if  they  found  that  de- 
fendant "held  possession  of  the  premises  he- 
Uevlng,  and  having  reason  to  believe,  that  hs 
was  entitled  to  continue  In  possesion,  uien 
the  holding  would  not  be  willful,  and  only 
the  value  of  the  rent  of  tbe  premises  should 
be  allowed  as  damages."  This,  we  think, 
was  fight,  and  correctly  defined  the  ri^tt 
of  the  parties  In  tiifs  respect 


Digitized  by  Google 


S.  D.) 


STATE  V.  THOHFSOH. 


725 


It  is  farther  urged  that  the  court  erred  in 
refuHing  to  charge  the  jury,  as  requested  by 
the  defendant,  that.  \t  the  plaintiff  demanded 
rent  after  the  service  of  the  notice  to  qnlt, 
"he  thereby  waived  the  effect  of  such  no- 
tice, so  far  as  any  claim  fbr  the  recovery  of 
more  than  the  actual  amount  of  rent  agreed 
upon  may  be  concerned."  There  was  no 
error  In  such  refusal.  The  court  had  already 
Instructed  the  Juiy  that  defendant's  posses- 
sion was  wrongful,  if  wrongful  at  all,  only 
from  the  expiration  of  the  notice,  to  wit. 
Hay  1,  ISSO,  and  that  damages  should  be 
reckoned.  If  at  all,  from  that  time.  The  no- 
tice was  served  in  March.  Plaintiff  might 
properly  have  demanded  rent  for  the  month 
of  April.  durlDg  which  defendant  heiil*  not 
under  the  lease,  but  by  license  of  the  notice. 
The  evidence  of  defendant  Is  that  at  the  end 
of  April  plataitlff  called  on  him  for  the  rent 
for  that  month,  which  defendant  refused  to 
pay.  There  was  nothing  in  this,  imder  the 
drcnmstnnces,  that  could  work  a  renewal  of 
the  lease.  We  discover  no  error  In  the  record 
for  which  the  Judgmeut  should  be  reversed, 
and  it  Is  affirmed.  AU  the  judges  concur- 
ring. 


STATE  V.  THOMPSON. 

(Sapreme  Court  of  South  Dakota.    June  26, 

1893.) 

IxDicTHiNT— AnruoaiTT  or  Ut&tb. 

1.  By  the  provisions  of  section  88,  art  6, 

of  the  state  coustitutiou  it  is  necessary  that  all 
prosecQtions  "sball  be  carried  on  in  the  name 
and  by  the  authority  of  the  state  of  South 
Dakota,"  but  it  is  not  essential  tliat  an  Indict- 
meut  shall  contain  a  recital  in  terms  that  the 

{trosecution  is  by  the  authority  of  the  state.  It 
8  sufficient  if  the  record  shows  that  the  prose- 
cution is  ao  conducted. 

2.  An  indictment  entitled  In  the  name  of 
the  "State  of  South  Dakota"  as  plaintiff 
against  the  person  charged  with  a  crime  as  de- 
fendant, reciting  that  It  is  fonnd  and  presented 
to  the  «>art  by  a  Brand  Jury  of  the  state  in  and 
for  the  proper  county,  duly  and  legally  iin- 
paDeled,  charged,  and  sworn,  and  which  con- 
cludes that  the  crime  charged  was  committed 
against  the  peace  and  dignity  of  the  state  of 
8onth  Dakota,  and  is  signed  hy  the  state's  at- 
toruey  of  the  propw  coaaty,  snffident^  shows 
that  the  prosecution  is  carried  on  la  me  name 
and  by  the  authority  of  the  state. 

(Syllabus  by  the  Court.) 

Error  to  clrraii  coort,  Kingsbury  comity; 
X  O.  Andrews,  .Tndge. 

Nathaniel  It.  Thompson,  having  been  con- 
victed of  murder,  brings  error.  Affirmed. 

MilviUe  &  Chamberlain,  for  plaintiff  In 
error.  Coe  1.  Crawford,  Atty.  Gen.,  and 
Charles  S.  Whiting,  for  the  State. 

COUSON,  X  At  tlie  December  term.  1802, 
of  the  drcolt  court  of  Klngsbuiy  county  the 
plaintiff  in  error  was  indicted  for  the  crime  of 
murder,  tried,  and  cwvicted.  The  Jury,  by 


their  verdict,  having  designated  that  the  pun- 
ishment should  be  death,  he  was  thereupon 
sentenced  to  be  executed  as  provided  by  law 
at  the  proper  time.  A  demurrer  was  In- 
terposed to  the  indictment,  one  of  the 
gi'ounds  of  wlilch  was  that  the  indictment 
did  not  state  the  facts  necessary  to  show 
that  the  prosecution  was  "carried  on  In  the 
name  and  by  the  authority  of  the  state  of 
South  Dakota."  The  demurrer  was  over- 
niledr  and  subsequently,  before  sentence,  a 
motion  for  a  new  trial  and  In  :i  :-i-:>st  of  judg- 
ment was  made  upon  the  bume  ground, 
among  others,  and  was  by  the  court  over- 
ruled. No  bill  of  exceptions  was  settled  1^ 
the  court  below,  and  hence  the  only  ques- 
tions that  can  be  conddered  tiy  this  court 
are  those  presented  by  the  Judgment  record. 

The  learned  counsel  for  the  i^aJntllf  In 
error  cmitend  that  the  demurr^  to  the  in- 
dictment and  the  motion  In  arrest  of  Judg- 
ment should  have  been  sustained,  and  that 
the  Indictment  Is  fatally  defcctlTe  In  not 
stating  that  the  said  prosecution  was  car- 
ried on  In  the  name  and  by  the  authority  of 
the  state  of  South  Dakota,  as  provided  by 
tiie  constitution  of  this  state,  which  reads 
as  follows:  Artide  S,  f  3S:  "All  process 
shall  run  in  the  name  of  the  'State  of  South 
Dakota.'  All  prosecutions  sltall  be  carried 
on  in  the  name  of  and  hy  authori^  of  the 
'STtate  of  South  Dakota.*"  The  Indictment 
commences  and  concludes  as  follows:  "The 
State  of  South  Dakota,  County  of  Ehigs- 
bury— fis.:  In  drcult  court,  third  Judicial 
circuit  The  State  of  South  Dakota  va.  Nor 
thaoiel  R.  Thompson.  Indictment.  The 
grand  jurors  of  the  state  of  South  Dakota  in 
and  for  the  county  of  Kingsbury,  duly  and 
leeiilly  ImiHuieled,  charged,  and  sworn,  upon 
their  oaths  present  that  heretofore,  to  wit, 
on  the  fourth  day  of  July,  in  tiie  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninety-two,  at  the  vUlage  of  Arlington,  In  the 
county  of  Kingsbury,  In  said  state  of  Soutii 
Dakota,  one  Nathaniel  B.  Thompson,  lata 
of  said  county  oi  Kingsbury,  and  state  afore- 
said, did  commit  the  cilme  of  murder,  oom- 
mltted  as  follows:  *  *  *.  And  so  the 
grand  Jurors  aforesaid,  upon  fhelt  oaths 
aforesaid,  do  say  that  the  said  Nathaniel  R. 
Thompson,  her,  the  said  Electa  X  BUton, 
In  the  manner  aforesaid,  unlawftdly,  pur- 
posely, fetoulously.  and  of  delilierate  and 
premeditated  design  and  malice  did  kill  and 
murder,  contrary  to  the  form  of  the  statute 
In  such  case  made  itnd  provided,  and  ngalnst 
the  peace  and  dignity  of  the  state  of  South 
Dakota."  The  IncUctment  was  Indorsed,  "A 
true  bill,"  aud  slgnrd  bv  the  foreman  of 
the  grand  Jury  and  by  the  state's  attorney 
for  Kingsbury  county.  It  will  be  observed 
that  the  hidlctment  Is  entitled  "State  of 
South  Dakota  vs.  Nathaniel  U.  Thompson;" 
that  It  was  found  and  presented  to  the 
court  by  a  grand  Jury  of  sold  county,  under 
the  sanction  and  by  the  authority  of  the 
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state's  attom^.  It  wooM  se^,  therefore, 
to  be  a  prOBecurton  In  tbe  name  and  \ry  the 
authmty  of  the  state,  and  that  the  taidlct- 
ment  hi  form  purports  to  he  a  prosecution 
In  the  name  and  by  the  authority  of  the 
statft  It  wUI  be  noticed  that  the  constitu- 
tion, while  providing  that  the  prosecution 
shall  be  carried  on  in  the  name  and  by  au- 
Ouirity  of  the  state,  does  not  provide  that 
it  shall  be  stated  hi  the  indictment  that  it 
is  carried  on  by  antiioiity  of  the  state.  If, 
therefore,  thu  prosecution  Is  In  the  name 
of  the  statp,  and  carried  on  under  the  sane* 
tlon  of  the  proper  officer  of  the  state, 
namely,  the  state's  attorney,  we  are  of  the 
opinion  the  <»nstltntional  provision  Is  com- 
plied with,  and  that  it  is  not  necessary  that 
the  faidictment  shall  state  that  It  Is  found 
and  presented  by  the  authority  of  the  state. 

The  counsel  fortheplaiutifT  in  error  rely  on 
the  following  authorities  as  .supporting  their 
contention:  State  v.  Hasledahl,  (N.  D.)  52  N. 
W.  Rep.  316;  Jefferson  v.  State,  (Tex.  App.)  7 
S.  W.  Rep.  244;  Salne  v.  State,  14  Tex.  App. 
144;  Calvert  v.  State,  8  Tex.  App.  538;  Gould 
V.  People.  88  I1L  216;  Parris  v.  People,  76 
m.  274.  The  case  of  State  v.  Hasledahl,  de- 
cided by  the  supreme  court  of  North  Dakota, 
was  a  prosecution  by  Information,  and  the  In- 
formatloQ  was  not  entitled  In  the  name  of 
the  state.  The  court  in  that  case  says:  "The 
informatlMi  Is  not  entitled  In  an  action  In 
which  the  state  appears  as  a  i»arty,  nor  tu 
any  action,  nor  does  the  Information  aver 
in  terms  or  Indirectly  tliat  the  defendant  is 
prosecuted  either  In  the  name  or  by  authori- 
ty of  the  state.  •  *  «  But  In  the  case  at 
bar  the  omission  to  state  either  directly  in 
the  Information,  or  indirectly  by  means  of 
entitling  it  In  an  action,  that  the  prosecution 
of  the  case  Is  carried  on  in  the  name  of  the 
state,  and  by  its  authority,  la  nothing  less 
than  a  plain  violation  of  the  explicit  mandate 
of  the  state  constitution."  It  \m  quite  dear 
from  the  language  of  that  learned  court  that, 
had  the  Information  been  properly  entitled 
In  the  name  of  the  state.  It  would  have  been 
held  sufficient,  as  It  was  signed  by  the  acting 
state's  attorney.  This  case  cannot,  therefore, 
be  authority  for  holding  that  an  Indictment 
found  by  a  grand  Juiy,  properly  entitled  In 
the  name  of  the  state,  and  properly  signed 
by  the  state's  attorney,  Is  insufflclent  The 
cases  cited  from  the  supreme  court  of  Texas 
do  not  sustain  the  counsel's  contention,  for 
the  reason  that  by  the  statute  law  of  Texas, 
when  the  decisions  cited  were  made,  Indict- 
ments  and  Informations  were  themselves  re- 
quired to  state  iq>eciflcaUy  that  the  prosecu- 
tion was  carried  on  In  the  name  of  and  by 
Hie  authority  of  the  state.  In  Jefferson  v. 
State,  supra,  decided  by  the  Texas  court  of 
appeals  in  1S8S,  the  court,  in  passing  upon  a 
criminal  complaint,  says:  "It  is  contended 
that.  Inasmuch  as  It  is  both  statutory  and 
constitutional  that  'all  prosecutions  shall  be 
carried  on  In  (he  name  and      the  authority 


of  the  state  of  Texas,'  *  •  •  ttlaonentlal 

to  its  vslldlty  that  It  shotdd  be  commoioed 
in  the  name  and  by  the  auth<n1^  of  Oib  state 
of  Texas.  Our  statute  prescribing  Oie  reqnl- 
aites  of  a  complaint  does  not  require  ttw  ose 
of  Oiese  words,  at  Is  dme  In  regard  to  the 
requisites  for  Indlctmentt  and  Infwniatloia. 

*  *  *  A  irimllar  provision  to  the  tmo  qnot<- 
ed  above  ftom  our  pres«it  oonstitntliKi  will 
be  found  in  the  oonstttntlon  of  the  repablle 
of  Texas.  *  •  •  Constming  that  provision, 

*  *  *  Justice  Wheeler,  in  the  eariy  case 
of  Drummmd  v.  Republic  of  Texas,  2  T^ 
156,  says:  *No  prescribed  torm  ot  words  Is 
necessary  In  order  that  the  prosecution  be 
"carried  on  in  the  name  and  by  aathori^  of 
the  republic  of  Tracaa"  It  is  enough  that  the 
prosecution  Is  conducted  by  the  proper  law 
officers,  acting  nuder  the  authority  and  con- 
ducting the  proseoutlcm  In  the  name  of  the 
govemmenL*  As  we  have  seen,  our  statute 
requires  that  Informations  and  Indictments 
shall  contain  the  words,  *in  the  name  and  by 
the  authority  of  the  state  of  Texas.'  This  Is 
made,  in  fact,  the  first  requisite  to  those  in- 
struments." We  have  quoted  quite  largely 
from  this  deddon,  as  It  fully  explains  the 
later  Texas  decisions,  and  shows  that  they 
were  based  solely  upon  statutory  provisions, 
and  not  upon  the  state  constitution,  which 
seems,  upon  this  subject,  to  be  an  exact  copy 
of  our  own.  We  have  examined  tbe  two 
Illinois  cases  dted,  but  tttey  do  not  seem  to 
us  to  sustain  the  contention  of  counsel  fbr 
the  plaintiff  In  error.  Mr.  Wharton,  in  his 
work  on  Criminal  Pleadii^  &  Practice,  (9th 
Ed.)  i  92,  says:  *Tbe  formal  statement  In  the 
Indictment  that  it  was  found  by  the  authori- 
ty of  the  state,  Is  not  necessary  if  it  appear 
from  the  record  that  the  prosecnticm  was  in 
the  name  of  the  state."  Greeson  v.  State,  5 
How.  (Miss.)  83;  State  v.  En^ond,  19  Mo. 
386;  State  v.  Brooks,  94  Mo.  121,  7  S.  W. 
Rep.  24;  People  v.  Bennett,  37  N.  T.  117; 
Savage  r.  State.  18  Fla.  909.  In  the  latter 
case  the  lndictm«it  for  the  crime  of  murder 
upon  which  the  parties  were  convicted  com- 
menced as  follows:  "In  the  Nome  bf  the 
State  at  Florida:  The  grand  jurors,  good 
and  lawful  men  of  Madison  county,  state  of 
Florida,  duly  chosen.  •  •  •"  and  it  was 
signed  "John  F.  White,  State's  Attorney  for 
the  Third  Judicial  Circuit  of  the  State  of 
Florida,  Prosecuting  Attorney  for  said  SUte" 
In  the  opinion  the  court  says:  "Thus  it  ap- 
pears that  the  indictment  Is  presmted  the 
grand  Jurors  of  MadlsMi  county,  state  of 
Florida,  diosen  to  inquire  for  the  body  of 
said  coun^  In  the  said  circuit  and  state,  and 
they  have  presented  the  defendants,  and 
charged  them  with  the  crime  of  murder  In 
due  form.  They  make  the  presentment  lo 
the  name  of  the  state.  The  constitution  says 
all  prosecutions  shall  be  conducted  in  the 
name  and  by  the  authority  of  the  state.  It 
Is  not  required  that  the  Indlctmmt  on  Its 
fiace  shall  say  In  words  that  it  Is  imwecated 
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In  the  name  and  by  the  aathority'  of  the 
state.  It  merely  directs  that  the  state  In  Its 
name,  and  by  its  authority,  ahall  control  the 
prosecution.  It  la  Buffii^ent  that  the  court 
shall  recognize  the  state  and  its  authority, 
and  no  other  party  or  authority,  in  sodi 
prosecutions,  and  that  the  proceedings  are  so 
conducted,  and  the  records  ahow  it" 

We  are  of  the  opinion  that  upcMi  both  prin- 
ciple and  authority  it  sufficiently  appears  In 
the  case  at  bar  from  the  indictment  and  the 
Indorsements  thereon  that  the  "prosecution 
was  carried  on  in  the  name  and  by  the  au- 
thority of  the  state  of  South  Dakota,"  and 
that  the  court  committed  no  error  in  oTomil- 
lag  the  demurrer  and  motion  In  arrest  of 
Judgment  As  no  other  alleged  error  in  the 
record  has  been  called  to  our  attentiim.  the 
judgment  of  the  court  below  is  affirmed. 
The  case  la  remanded  to  the  circuit  court  of 
Kinpsbury  county,  with  directions  to  that 
court  to  carry  the  Judgment  into  etCect  ac- 
conlinc  to  law.  All  the  Judges  coocnrrlng. 


STATB  T.  DCBtTQtJB  ft  a  a  B.  GO.  et  tl. 

(Supreme  Court  of  Iowa.  May  24,  1883.) 
HtanwATS— Dedication— Etidehcr—Meaniko  or 

1.  Certain  railways  were  Indicted  for  ot>- 
etmctlne  a  pnblio  street  alleged  to  hnve  been 
establUhed  by  dedication  across  certain  depot 
grounds.  The  plat,  which  was  the  ouly  evi- 
dence of  dedication,  showed  a  solid  line  across 
the  street,  as  well  rh  other  streets,  bordering 
on  the  grounds,  while  streets  which  crossed 
the  right  of  way  at  either  end  of  the  grounds 
were  indicated  by  dotted  lines.  Two  other 
streets  which  also  crossed  the  right  of  way 
were  Indicated  agmin  by  solid  lines.  Several 
of  the  streets  were  named  on  one  side  the 
grounds,  followed  by  the  word  "street,**  stand- 
Tng  alone  on  the  other  side.  Beld,  not  to  es- 
tablish a  dedication  beyond  the  reasonable 
doubt  required  in  criminal  cases. 

2.  The  meaning  of  the  plat  was  for  the 
jury. 

Appeal  from  district  court,  Plymouth  coun- 
ty; O.  W.  Wakefield,  Judge. 

Indictment  for  obstructing  a  public  high- 
way. Verdict  of  guilty,  and  Judgment  there- 
on,  from  which  the  defendants  appesled. 

J.  F.  Dnncombe  and  Argo,  MoDuIfie  &  Reioh- 
mann,  for  appellants.  Patrick  Farrell,  Co. 
Atl7.,  and  Joy,  Hudson,  Call  &  Joy,  for  the 
State. 

OBANGEB,  J.  The  dty  of  Man  was 
platted  and  the  plat  recorded  In  June,  1870. 
The  plat  embraced  parts  of  sections  9  and 
10,  township  92,  range  4S.  A  Hue  of  rail- 
road running  diagonally  through  the  city 
U  owned  by  the  Dubuque  ft  Sioux  City  Ran* 
way  Company,  and  is  leased  to  the  IUIdoIb 
Central  Railway  Company,  both  being  de- 
fendants in  the  case.  The  railroad  was  con- 
structed In  1869.  The  platting  and  dedica- 
tion of  the  4^ty  were  by  one  John  I.  Blair* 
then  and  idnce  a  reaident  of  New  Jersey.  Be- 


cause of  the  Importance  of  the  plat  to  a 
proper  understanding  of  the  case  it  Is  hers 
reproduoed,  with  all  Important  partlcolais: 
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The  iBdlotmeiit  to  f(v  fu  obstmotton  to 
OoOTt  street  In  1883  a  coal  house  was  btdlt 
on  tbe  depot  grounds  In  mioh  a  manner  as 
to  olMtruct  Court  street  If  the  street  extends 
across  the  dei>ot  grounds.  Ihe  contention 
In  the  case  is,  tiierefore,  as  to  the  extstence 
of  a  street  acrosfi  the  grounds,  \inthont 
question  the  street  Is  both  north  and  south  ot 
the  grounds  dedication,  and  if  it  OEtends 
across  the  grounds  it  is  because  of  the  same 
act  of  dedication.  The  following  to  a  part 
of  the  third  paragraph  of  the  court's  Instruo- 
tlou:  "The  state  olalmB  the  existoioe  of 
Court  street  across  the  detoidant's  grounds 
by  dedication.  Land  may  be  dedicated  as  a 
higfawHy  by  tbrmal  contract  or  written  dec- 
laration of  the  party,  or  by  parol  dedarntions 
<a£  dedication,  or  acta  and  conduct  with  or 
without  parol  declarations,  such  as  sat- 
isfies the  jury  that  the  owner  intended 
to  and  did  dedicate  tbe  land  to  pablic  use; 
and  any  such  dedication  becomes  effectiTe 
and  legal  when  the  some  has  beoB  aooepted 
by  tlie  puUic.  Hie  use  and  ^oyment  by 
the  puhUo  of  land  dedicated  to  puUto  use 
win  be  considered  by  you  ta  determining 
whether  the  dedioatltm  has  been  accepted 
by  the  public.  The  length  of  ^e  time  at  socb 
public  nse  to  show  acceptance  to  not  mateil- 
aL  It  will  be  enough  If  such  use  has  existed 
for  soCh  time,  and  to  of  such  character,  as 
sattofles  you  of  acceptance  by  the  pubUo  un- 
der our  statute.  The  use  by  the  pnbllo  cdiall 
not  be  considered  as  (HOTlng  that  the  public 
claimed  the  right  to  the  land  as  a  street,  but 
such  adTHse  claim  by  tiie  public  must  be 
prored  1^  evidence  dtotlnct  from  and  inde- 
pendott  of  such  use.  The  plat  of  Mars, 
whhdi  to  In  ovldenoe  before  you,  and  appoirs 
to  be  acknowledged  and  recorded,  constitutes 
a  dedication  of  the  streets  as  platted  thereon, 
rthe  lines  of  Court  street  on  said  plat  are  not 
formally  drawn  across  the  grounds  claimed 
the  defendants.  It  will  be  for  you  to  soy, 
therefore,  from  all  the  OTldence  before  you, 
including  said  tOat,  whether  the  owner  at  the 
time  of  flUng  said  plat  or  any  snlMequent 
time  has  dedicated  to  the  public  use  as  Court 
street  the  particular  ground  In  question  In- 
cluded within  the  rlg^t  of  way  and  gi-ounds 
of  defendants.  You  most  be  satisfied  be- 
yond a  reasonable  doubt  that  Court  street 
has  been  dedicated  to  the  pubfic  use  across 
the  railroad  tra<As,  right  of  way,  and  ghrands 
of  defendants,  and  has  been  accepted  by  the 
public,  before  you  can  couTict  the  defend- 
ants." 

The  defendant  companies  were  convicted 
of  a  crime,  under  the  tow,  and  such  a  con- 
Tlction  could  only  be  upon  evldoice  to  diow 
beyond  a  reasonable  doubt  that  Court  street 
was.  by  dedication,  eetabllsbed  across  the 
depot  grounds.  The  plat  to  aubstantiaUy  all 
the  testimony  Indicating  the  Intent  of  Blair 
to  make  the  dedication.  Independmt  of  the 
ptot,  tiie  evidence  to  oertaioly  as  strong 
against  as  in  favor  of  a  dedication  by  any 
party.  Upon  what  testimony  the  Jury  was 


able  to  condnde  b^rond  a  reasonable  doubt 
tiiat  there  was  a  dedication  for  a  street 
across  the  depot  grounds  we  ore  unable  to 
dlsGOver.  To  our  mtaids  It  to  a  matter  of 
very  serious  doubt  if  there  to  even  a  prepon- 
derance of  ertdmee  in  support  of  such  a 
ftu!t  The  ptot  gives  no  support  to  such  a 
claim,  but,  on  the  contrary,  it  seems  to  have 
been  prepiured  with  an  especial  view  to  ex- 
dnde  the  depot  grounds  from  street  purpos- 
es. It  may  be  oonfid^itl^  stated  that  no 
competent  person.  Intending  to  extend  tiie 
street  across  the  gronnda,  would  hare  made 
the  plat  OS  It  Is.  Let  us^  for  a  moment,  look 
to  such  streets  as  tondi  the  depot  gronndi. 
and  gather  therefrom  any  evident  IntentlMi 
of  tiie  dedicator  that  may  appear,  and,  with 
Che  aid  of  such  evident  intention,  we  may 
better  understand  other  parte  of  the  pint. 
CXark  street  to  at  one  md  of  tbe  grounds  and 
Seventh  street  at  the  otiier.  The  continn- 
anee  of  eadi  of  fliose  streets  across  the  rl^t 
of  way  ta  Indicated  by  dotted  lines.  TtOa 
fact  Is  evident  Across  aU  the  other  streets 
bordering  on  the  grounds  to  a  continnona 
Une,  and  It  to  not  to  be  doubted  that  the  dif- 
ferent emidltioos  Indicate  different  purposes. 
If  we  are  correctly  Informed  from  the  rec- 
ord, the  grounds  were,  in  June,  1870,  with 
the  depot  thereon,  as  th^  now  appear  In 
tiie  plat  In  tact  the  record  shows  the  pkit 
a  correct  <nke  of  the  town  a  year  after  the 
rood  was  built  Accordtaig  to  the  ptot  tiie 
depot  would  be  an  obstruction  to  Main  and 
Fifth  streets,— a  nesolt  hardly  to  have  been 
contemptoted.  We  may  with  profit  notice 
some  of  the  claims  tor  the  ptot  as  a  matter 
of  evidence  on  behalf  of  the  state.  It  to  said 
that  the  name  of  the  street  bdng  on  Mie  side 
of  the  grounds  and  the  word  *'street"  on  the 
other  indicates  but  one  street  We  tiilnk 
that  to  correct,  and  that  It  to  but  one  street, 
with  the  parts  thereof  separated  by  the 
grounds.  But  It  Is  said  that  in  such  a  case 
the  different  parts  would  have  different 
names,  as  "North  Main  Street"  and  "South 
Main  Street"  but  we  think  such  a  conclu- 
sion does  not  follow.  In  sight  of  tbe  writer 
of  the  ophilon  to  "Tenth  Street'*  in  this  city, 
(Des  Moines.)  A  part  of  the  street  to  on  one 
sMe  nt  the  'capitol  block  and  a  part  on  the 
other  ^e.  The  two  parte  are  separated  by 
some  750  feet,  and  access  from  one  part  to- 
the  other  to  had  only  by  passing  on  other 
Btreeta  half  way  around  the  block,  lite 
course  of  that  street  to  north  and  south. 
Locust  street,  running  east  and  west  was 
originally  separated  In  the  same  manner  by 
the  cairitol  block.  Very  many  Instances  of 
this  kind  are  to  be  found.  We  doubt  if  such 
differoit  designations  as  are  suggested  are 
generally  given  to  parts  of  streets  separated 
in  such  a  manner.  Such  de^gnaUona  are  of- 
tener  used  when  by  some  natural  separation 
of  the  parts  of  a  city— as  by  8treams-4t  be- 
comes convenient  to  designate  the  streets  la 
the  different  parte  as  East  West  Nortii,  or 
South,  according  to  the  locality,  with  the 
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prtndpnl  names  the  same  In  the  dttEerent 
parts.  We  are  not  of  appellee's  opinion 
that  snch  a  separaUoii  neoessarl^  nukes 
two  streets  instead  of  one.  There  Is  nothing 
absolntely  or  prnctlcally  Inconsistent  hi  such 
a  separation  of  the  parts  of  a  street 

It  Is  said  that  Second  and  Third  streets 
cross  the  right  of  way,  and  the  open  street 
Is  not  Indicated  by  dotted  lines.  Just  the 
reason  for  this  dlffemice  is  not  mantfest 
from  the  record,  but  snch  fact  does  not 
change  what  we  have  said  as  to  tba  situa- 
tion about  the  depot  grounds,  where  differ- 
ent intentions  are  manifest  The  fact  that 
It  makes  the  situation  more  confused  or 
donbtfnl  does  not  help,  but  rather  weakens, 
the  case  on  the  part  of  the  state.  It  Is  to 
be  kept  In  mind  that  the  state  la  attempting 
to  estaMish  a  gift  or  grant  to  the  public  be- 
yond a  reasonable  doubt  It  Is  a  criminal 
case.  If  the  testimony  can  be  fairly  rfeoon- 
cUed,  conslstmt  with  the  Innocence  of  the 
defendants,  It  must  be  done.  TTiere  Is  rea- 
son to  believe  at  times  in  the  argument  of 
the  case  Its  character  has  been  forgotten,  for 
the  arguments  In  some  of  th^r  parts  deal 
with  the  equities  between  the  citizens  of  Le 
BCan  and  the  railway  companies,  and  they 
are  at  times  weighed  in  very  nice  balances. 
This  Is  not  a  case  of  that  character,  nor  Is 
It  to  be  determined  upon  any  such  considera- 
tions. We  are  without  a  doubt  that  had  the 
rule  as  to  a  reasonable  doubt  been  observed 
by  the  Jury,  there  could  not  have  been  a 
verdict  of  guilty  in  the  case.  The  peculiar 
facts  of  the  case  naturally  led  to  an  adjust- 
ment of  rights  between  the  dty  and  the 
companies,  to  the  neglect  of  the  Important 
and  controlling  question  between  l^e  state 
and  the  defendants,  charged  with  a  criminal 
offiense.  We  think  it  impossible  for  any  dis- 
interested person  to  read  the  record  of  the 
case  without  a  serious  doubt  of  there  being 
snch  a  dedication  for  street  purposes  across 
the  depot  grounds.  With  such  a  condition  of 
the  record  In  a  criminal  case  we  must  re- 
verse where  there  has  been  a  conviction. 

There  Is  an  earnest  contention  for  the 
proposition  that  the  question  of  what  was 
intended  by  the  plat  Is  for  the  jury  in  the 
light  of  the  surrounding  circumstances.  The 
protKMltlon  is  entirely  a  correct  one,  but  It 
does  not  reach  the  objection  to  the  verdict 
that  we  are  considering.  Of  the  many  au- 
thorities cited  where  the  rule  has  had  appli- 
cation not  one  Is  a  criminal  case.  But  It 
must  not  be  understood  that  the  rule  Is  not 
applicable  to  a  criminal  case,  subject  to  the 
rnle  of  snch  cases  as  to  the  degree  of  proof 
required  to  sustain  a  conviction.  If  the  sit- 
uation as  to  the  street  involves  Interests  as 
great  as  indicated  in  argument,  and  the  le- 
gality of  the  street  should  be  settled  lor  the 
benefit  of  parties  Interested,  it  Is  unfortu- 
nate that  the  case  1b  not  before  the  courts  in 
a  way  to  more  fairly  meet  the  requirements 
of  the  Blttiation      a  final  Judgment  With 


the  views  we  have  expressed  but  one  duty 
remains  VE,  and  the  Judgment  Is  re- 
vmed. 


HUTCHINSON  V.  OLEAHT  et  al. 
(Supreme  Gourt  of  North  Dakota. .  May  31, 

WlTHBSa— COHPBTBKCT— TBAXSACTIONS  WITH  DB- 

CEDENTS  —  F1.BOL  EVIDIXCB  —  PbINCIFAL  ASO- 
AGBHT. 

1.  Under  oection  5260,  Comp.  Laws,  s  party 
to  an  action  Is  nrohibited  from  testifyinfc  to  a. 
coaversatiiMi  with  plalntilffl  iDtestate,  uotwith- 
staadlng  the  fact  that  an  igent  of  the  decedent 
was  preseat  at  the  time  the  oonTorsation  took 
place. 

2.  Farol  evidmee  hdd  iacompetent  l>ecanse- 
It  contradicted  the  terms  of  a  written  agree- 
ment between  the  partieB:  and  the  oror  in 
admitting  the  evidence  nelii  prejudicial  becaase 
the  court  anbmittcd  to  the  jury  a  Question  of 
fact,  as  to  which  there  was  no  oontroverar  n^- 
der  the  evidence,  exc^t  on  the  theory  tliat  tha- 
jury  bad  a  right  to  base  a  finding  upon  such 
parol  evidence. 

8.  So  long  as  the  principal  acts  for  himself* 
in  a  matter,  in  the  prtisence  of  his  agent  the- 
Bseut  as  to  such  matter,  does  not  represent 
the  principal.  His  power  is  suspended  for  tha- 
time  being. 
(Syllabus  Iv  the  Court) 

Appeal  from  district  court,  Foster  county; 
Rc>derick  Rose,  Judge. 

Action  on  a  contract  by  Fanl  Hutchinson, 
admlnistrntor  of  the  estate  of  Charles  Hutch- 
inson, deceased,  against  Joseph  Glcaiy  and 
otiiers.  Defendants  had  Judgment,  and 
plaintiff  appeals.  Reversed. 

B.  W.  Camp,  for  appellant  S.  L.  Glaq;>ell,. 
for  respondenta. 

CORLISS,  J.  Tbis  suit  waa  commenced  by 
Charles  Hutchinson.  Before  the  trial  he  died. 
The  action  Is  continued  in  the  name  of  the 
administrator  of  Ms  estate.  The  deceased' 
was  a  proprietor  of  a  flour  mill  in  South  Da- 
kota. To  induce  him  to  move  his  plant  to- 
New  Rockford,  N.  D.,  the  defendants  en- 
tered into  a  written  contmct  with  him. 
This  agreement  omitting  the  signature,  waa- 
in  the  following  words  and  figures:  "Th^ 
contract  is  entered  Into  this  thirteenth  day 
of  August  A.  D.  1885.  by  and  between 
Charles  Hutchinson,  of  Oskalooso,  Iowa,  oih 
the  first  part,  and  Joseph  Oleary,  J.  M. 
Patch,  Frank  A.  Brown,  K.  El.  Henderson,. 
T.  R.  Palmer,  Frank  S.  Dunham,  John  R. 
Wlnslow,  H.  M.  Clark,  John  O.  Frankland,. 
et  al.,  of  New  Rockford,  Eddy  county.  Da- 
kota territory,  on  the  second  part.  And  this- 
contract  wltnesseth  ttiat  said  party  of  tiie- 
first  part  agrees  to  bring  to  New  Rockford, 
Bddy  county,  Dakota  territory,  the  machin- 
ery, engine,  and  lK>iler  now  in  his  mill  at 
Mt  Vernon,  Dakota  territory,  and  to  add 
thereto  new  rcdler  machinery,  of  the  best 
pattern  and  workmanship,  to  constitute  and 
complete  a  mill  of  seventy-five  barrels  ca- 
padty,  and  to  erect  the  same  at  New  Bock- 
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ford,  D.  T.,  as  quickly  after  the  date  hereof 
as  practicable,  and  to  operate  the  same  as 
steam  flouring  mill,  doing  custom  work,  at 
said  place,  for  a  period  of  five  years  from  \ 
date  hereof,  unless  prevented  by  inevitable  i 
necessity,  or  transfer  of  ownership.  In  con- 
sideration whereof  the  parties  of  the  second 
part  agree  to  provide  and  guaranty  the  fol- 
lowing privileges:  (1)  A  deed  for  five  acres 
of  land  contiguous  to  James  river,  with  a 
right  of  way  for  a  spiur  track  from  the 
Northern  Pacific  R.  R.  track,  as  a  site  for 
said  mill;  said  deed  to  be  ^ven  od  arrival 
of  lumber  on  the  ground.  (2)  Nine  cords  of 
building  rock  for  the  foundation  of  the  mill, 
to  be  deposited  on  the  ^te  at  once,  on  ex- 
ecution hereof.  (3)  Free  transi>ortatlon  for 
four  car  loads  of  lumber  from  Minneapolis, 
and  two  car  loads  of  machinery  from  Fargo. 
(4)  The  sum  of  five  hundred  dollars,  to  be 
paid  In  cash  on  arrival  of  lumber  on  the 
ground.  (5)  A  deed  for  town  property  of 
present  value  of  one  thousand  dollars,  when 
the  mill  Is  completed  and  running.  (6)  Sub- 
scriptions of  wheat  and  cash  of  the  value  of 
one  thousand  dollars,  to  be  paid  by  Novem- 
ber iBt,  1885,  If  mill  is  completed  and  running 
by  that  time;  and  if  not,  as  soon  as  it  is  com- 
pleted and  running.  (7)  It  Is  hereby  agreed 
and  understood  between  the  parties  that  any 
or  all  of  the  cash  subscriptions  in  this  sec- 
tion above  mentioned  may  be  paid  In  car- 
penter and  other  work  In  the  construction 
of  said  mill,  at  the  usual  wages  for  such  la- 
bor, provided  such  labor  is  needed  by,  and 
can  be  rendered  satisfactorily  to.  said 
Charles  Hutchinson  or  his  agent;  but  the 
first  five  hundred  dollars  subscription  speci- 
fied In  fourth  section  shall,  as  therein  stated, 
be  paid  in  cash,  on  the  arrival  of  lumber 
on  the  ground.  And  It  Is  further  understood 
and  agreed  between  contracting  parties  that 
said  Charles  Hnt<diInson  shall  not  sell  or 
transfer  ownership  of  said  mill  without  caus- 
ing the  new  proprietor  to  assume  all  llabili- 
ties  under  tMs  contract,  and  especially  the 
one  to  operate  the  mill  as  a  custom  mill 
for  five  years  from  the  date  hereof,  at  said 
town  of  New  Bockford,  D.  T.,  and  that 
whoi  Bodi  new  proprietor  lAiaU  tliiu  assume 
tills  contract  the  aald  diaries  Hutchinson 
aball  be  fully  released  th«%from.  Witness 
our  hands  this  thirteenth  day  of  August,  A. 
D.  1885."  The  action  was  brought  to  re- 
cover the  balance  due  under  this  agreement, 
the  plainttir  averring  that  he  had  performed 
all  the  conditions  on  his  part  which  an  con- 
ditions precedent  to  a  recoTeiy.  It  Is  nndto* 
puted  that  the  defendants  had  perftirmed 
the  1st,  2d,  Sd,  and  4th  conditions  of  the 
agrennent,  and  that  they  had  partially  pw- 
fbrmed  the  5th  and  6th  conditions.  It  Is  to 
recover  the  balance  due  under  these  two 
conditions  that  the  action  was  brou^t.  It 
was  daimed  fliat  the  town  property  deeded 
to  plaintiff's  Intestate  was  of  the  value  of 
only  $500,  Instead  of  91,000,  and.  Instoid  of 
Mciulnc  nibBCflptl<»is  at  wheat  and  cash  of 


the  value  of  $1,000.  they  had  furnished  such 
subscriptions  of  the  value  of  $200  only.  The 
defendants  allege  that  plaintiff  Called  to 
perform  his  part  of  the  agreement.  In  sev- 
eral particulars,  and  seek  to  recover  back 
the  money  paid  him. 

The  conclusion  we  have  reached  makes  It 
necessary  for  us  to  refer  to  only  one  of  the^e 
matters.  The  contract  provides  that  plain- 
tiff Is  to  operate  tills  mill  as  a  steam  flour- 
ing mill,  doing  custom  WMk.  defend- 
ants aver  plaintiff  had  not,  up  to  the 
time  the  answer  was  Interposed,  operated  a 
custom  flour  mill  at  New  Rockfocd.  The  mill 
wlil<^  ^alntiff  was  to  opiate  was  a  roUer 
milL  It  Is  undisputed  that  the  words  "cus* 
tom  work,"  whea  used  with  retwence  to 
sncii  a  mill,  have  a  meaning  different  from 
that  whlcb  attaches  to  them,  as  api^ed  to 
the  old-fashioned  grlstmlU.  One  ot  the  wit- 
nesses who  was  sworn  an  this  point  said  Hiat 
"a  custom  mill  Is  a  mill  that  takes  In  farm- 
ers' grain,  and  grinds  It,  for  a  certain  omotint 
of  toU.  A  roller  mlU  gives  the  farmer  baA 
the  equivalent  of  the  flour  from  his  own 
grain.  The  small  oid-fashlooed  mill  grinds 
the  farmer's  grain.  The  large  mill,  even  if 
It  is  stMie  mill,  exchanges.  Tbe  meaning  of 
'custom  work.,'  as  applied  to  roller  mlil.  Is 
that  the  farmer  gets  a  certain  amount  of 
flour,  bran,  and  shorts  for  a  given  number 
of  bushels  of  wheat  A  roller  mill  glres  the 
equivalent.  Instead  of  the  flour,  from  the 
Identical  grain.  A  rc^er  mill  gives  the 
equivalent  Instead  of  the  flour  fnHn  the 
same  grain,  because  there  are  too  many  ma- 
chines for  the  dU^rmt  products  of  grain. 
The  mill  is  too  complicated."  It  was  undis- 
puted that,  In  the  operation  of  tUI;;  iiiUl,  cus- 
tom work  was  done,  aoocudlng  to  the  dgnlfl- 
oanoe  of  these  words  as  applied  to  a  roller 
mill.  There  was  th^^fore  nothing  to  sub- 
mit to  the  Jury  on  this  point;  and  yet  the 
court  after  stating  to  the  Jury  the  fact  tluit 
the  d^endants  had  put  in  Issue  the  taot 
whether  custom  work  was  done  by  the  mill, 
submitted  to  the  Jury  the  qneetlott  whether 
the  mill  was  operated  as  &  custom  mlU.  Tn 
this  portion  of  the  <diarge  the  plaintiff  ex- 
cepted. This  action  of  the  ooort  renders  it 
impossible  for  ns  to  determine  whether  the 
Jury  did  not  decide  against  the  i^alntlfl 
up<Hi  the  strength  of  ootain  Inoompeteot 
testlmoiv,  to  whldi  we  wiH  now  refer.  B. 
E.  Hoidarson,  one  of  the  d^oidants,  was 
asked  to  teetiiy  to  a  conversatton  whidai 
took  i^ace  between  himsdif  and  the  deceased, 
in  his  UfeUme,  priw  to  the  time  when  the 
written  oontraot  was  encnted.  The  ques- 
tiUm  was  objected  to  as  Incompetent  under 
seoUim  6260,  Comp.  Laws,  and  as  generally 
incompetent  and  immatnlal.  The  answer 
was  as  follows:  "Mr.  Hntohlnson  said  he 
would  build  a  n^er  mill  at  New  Bockford 
under  cerUn  txmdltlonaL  We  asked  wliat  a 
roller  mill  was,  and  It  was  deflned.  to  some 
ractent  by  Mr.  Hutchinson.  Hla  definition 
was  a  machlneiy  mtn  for  sudiange,  sxid 
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grinding  flour  for  sale.  Onr  reply  was.  we 
wanted  a  mill  tar  the  baieflt  oC  tbe  formers, 
where  we  ooold  take  our  own  wheat,  and  get 
It  ground,  and  vet  onr  floor  from  our  own 
wheat;  and  we  sold:  *We  will  have  that.  If 
we  imt  onr  mcm^  Into  it  We  will  hare  the 
kind  ot  mill  we  want* "  TUb  evldenoe  waa 
immaiterlal,  except  aa  It  tended  to  throw 
light  upcHi  the  agreement  between  the  par- 
ties; and  It  was  Inomnpetent  tor  fiiat  por^ 
pose,  aa  It  was  dlreetlT  contrary  to  tiie  terms 
of  the  writtoi  contract  subsequently  entered 
tnta  Under  the  written  contract,  plaintiff 
agreed,  not  to  give  the  defaiOanti  a  gris^ 
mm,  but  a  ooatom  mill,  according  to  the 
mesjilnK  ot  the  word  "costom,"  when  ap> 
piled  to  a  coUer  mm,  L  &  a  mm  wha»  an 
eqi^valent  tn  floor,  et&.  Is  glrai  for  wheat 
It  was  impitHi^  to  allow  the  jury  to  hear 
evidence  contradicting  the  contract  the  par- 
ties had  made;  and  tt  was  error  to  submit 
to  them  tbe  Issue  whether  the  mill  was  oper- 
ated as  a  custom  mill,  when  there  was  no 
sudh  Issue  before  the  Jury,  under  the  evi- 
denoe,  except  on  tiie  fhwry  that  this  imsom- 
petent  evidence  created  sndi  an  issue,  and 
the  jury  had  a  right  to  otmslder  it,  and  even 
to  base  a  finding  upon  It,  directly  against 
the  dear  and  explicit  terms  of  the  written 
agreement  It  Is  by  no  means  obtain  that 
the  Jury  did  not  find  against  the  ^aintlff 
upon  the  sole  ground  that  the  mm  was  not 
operated  as  a  custom  ndU,  when  it  is  nsdls- 
pated  that  it  was  so  operated. 

The  evldeooe  of  the  witness  Henderson 
was  incompetent  also,  under  |  6200,  Gomp. 
Laws:  *  •  (2)  In  dyll  actions  or 
proceedings  by  or  agahut  executors,  admin- 
istrators, heirs  at  law,  or  next  of  kin, 
in  which  ji^gment  maj  be  rendered  or  or^ 
der  antM«d  for  or  against  them,  nether 
part7  diall  be  allowed  to  testify  against 
the  other  as  to  any  transaction  whatever 
with,  or  statement  by,  the  testator  or  in- 
testate unless  called  to  testify  thweto  by 
the  opposite  party.  But  it  the  testimony 
o€  a  party  to  tbe  actltm  or  proceeding  has 
been  taken,  and  ha  shall  afterwards  die, 
and  utter  his  death  the  testimony  so  taken 
shall  be  used  upon  any  trial  or  hearing  In 
bdmlf  ot  his  executors,  administrators,  heirs 
at  law  or  neoct  of  kin,  Ihen  tbe  other  party 
shall  be  a  competent  witness  as  to  any 
and  all  matters  to  which  the  testimony  so 
Caken  rdatea."  Tba  defendants  utdeavor  to 
Moape  the  force  of  the  statute  by  the  asser- 


tion that,  the  agoit  of  the  deceased  being 
present  at  tbe  time  the  conversation  took 
place,  the  case  doe^  not  fall  within  the 
spirit  of  the  law.  We  And  no  such  ennp- 
tlon  in  the  act  itself,  nor  do  we  agree 
with  oounsd  for  defendants  (hat  such  a 
dronmstance  takes  the  case  wllhoot  tiie 
apMt  of  <he  law.  The  theory  and  philos* 
ophy  of  the  act  are  that  <me  party  to  a 
conversation  or  transacuon  shall  not  secnre 
an  nndne  advantage  in  pi-oving  what  took 
place  because  the  lips  of  the  other  party 
are  sealed  by  deaith.  If  a  third  person  was 
present  the  surviving  party  to  the  omver- 
satlon  or  transacdon  can  call  him  as  a  wit- 
ness. The  authorities  are  nnmwoua  la  sap- 
port  of  ^  doctrine  that  the  preaoice  ot 
a  third  person  at  the  conversation  does  not 
render  the  surviving  party  a  competent  wit- 
ness against  the  r^resentatlves  of  tbe  de- 
ceased, under  statutes  similar  to  ours,  Tay- 
lor V.  Bunker,  (Mich.)  36  N.  W.  Bep.  66; 
Heyne  t.  Doerfler,  (N.  Y.App.)  26  N.  £.  Bep. 
3044;  Holoomb  v.  Holcomb.  95  N.  Y.  31G; 
Harris  v.  Bank,  (Fla.)  1  South.  Rep.  140. 
See,  also,  Ebert  v.  Both,  (Pa.  Sup.)  24  AtL 
Bep.  68B;  Reherd's  Adm*r  v.  Oem,  (Va.)  10 
8.  B.  Bep.  SOL  Nor  can  we  see  why  the 
prlndple  should  be  any  different  where  tbe 
agent  ot  the  deceased  is  present  at  the  con- 
versation. No  case  has  been  dted  which 
holds  that  sodi  a  fact  ma&es  any  dlflerehoe; 
and,  even  If  soch  a  distinction  could  be 
made,  it  would  not  control  ithls  case,  for  the 
person  present  at  the  t^  between  Hender- 
son and  the  deceased,  conceding  falm  to  have 
beoi  the  agent  ft>r  the  deceased  In  the  trans- 
actions connected  with  the  matters  dis- 
cussed, could  not  be  agent  for  his  principal, 
and  act  for  him.  In  a  transaction,  when  tbe 
prlndpal  himself  was  present  and  carry- 
ing on  the  negotlojUons,  and  conducting  the 
business.  The  case  Is  Iher^re  aaaimUated 
to  a  case  when  a  tiilrd  persm  is  present 
and  under  such  drcumstanoes  the  decisions 
are  nnanlmons  that  the  evidence  of  the  smv 
vlvlng  party  to  the  conversation  or  trans- 
action Is  Incompetent  Of  course^  if  the  talk 
had  twen  had  with  the  agmt  alone,  it  wotdd 
not  have  been  a  conversation  with  the  de- 
ceased, and  therefore  the  case  would  not 
have  fallen  vrlthln  the  statute.  But  no  sudi 
qnestlon  is  ^sented  on  this  appeaL  For 
the  errors  to  which  we  have  referred,  the 
order  and  judgmoit  are  reversed*  and  a 
new  trial  is  wdered.  AH  concur. 
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COMASKET  T.  NORTHERN  PAOL  H.  <X). 
(Supreme  Court  of  North  Dakota.    May  81, 

p8BSo:tAi.  iKiURiBs— Damaofs— Inbtkdotioss. 

la  an  action  to  recover  for  personal  In- 
juries, where  there  is  no  claim  in  the  romplaint 
or  io  the  evidence  that  plaintiCTa  mental  powaa 
were  in  any  manner  impaired  by  the  huury,  it 
is  «Tor  for  the  tnal  court  to  instruct  the  jury 
tiiat  in  estimating  the  damages  they  may  take 
into  accoant  the  ^ff4ct  of  the  Injury  npon  plain- 
tilTa  mental  powers. 
(Syllabas  by  the  Court) 

Appeal  from  district  court,  Caw  connty; 
William  B.  McConnell.  Judi^e. 

Action  for  personal  Injuries  by  John  Com- 
askey  against  the  Northern  Padflc  Railroad 
Company.  Plaintiff  had  judgment,  and  de- 
f^dant  appeals.  Reversed. 

Ball  &  Watson,  for  appellant  Taylor 
Cram,  tor  respondeat 

BARTHOLOMEW,  a  J.  TUb  Is  a  pei^ 
sonal  Injoiy  case,  and  Involres  Imt  a  rin^e 
point  There  was  a  Twdict  and  Jndgmmit 
for  the  plaintiff.  The  court.  In  Its  goiwal 
<duirge  to  the  Jury,  used  the  following  lan- 
guage: "If  you  find  for  the  plaintiff,  be  Is 
entitled  to  a  Terdlct  for  the  full  amount  of 
damages  suffered  1^  blm  on  account  of  tiis 
injuries,  not  exceeding  ten  thousand  dol- 
lars; and  in  considering  the  extent  of  his 
Injuries  you  will  take  into  account  the  ex- 
tent of  injury,  of  bodily  pain  and  suffering 
which  he  may  have  suffered,  according  to  its 
degree,  and  the  bodily  Injury,  taking  Into 
account  the  loss  of  time,  the  effects  of  the 
Injury  on  plain  tiff's  health,  Its  effects  on  hla 
mental  powers,  Its  effect  on  his  bodily  pow- 
ers, upon  his  capacity  for  labor,  the  pursuit 
of  an  occiQiatloD,  and  the  earning  of  money." 
Exceptions  to  this  Instruction  were  saved, 
and  It  is  nrged  that  it  assumes  the  existence 
of  the  facts  therein  stated.  Instead  of  leav- 
ing them  to  be  determined  by  the  Juiy. 
This  is  hypercritical.  The  court  had  already 
Instructed  the  jury  as  to  what  facts  they 
must  find  to  e^st  before  they  could  return 
a  verdict  for  plaintiff.  The  court  then  said: 
"If  you  find  for  plaintiff  he  Is  entitled,"  etc, 
which  was  exactly  equivalent  to  saying,  'if 
you  find  the  facts  to  exist  as  hereinbefore 
stated,  plaintiff  is  entitled,"  etc  The  in- 
struction assumed  nothing. 

It  Is  next  urged  that  there  Is  no  evidence 
in  the  case  tending  to  show  that  plaintiff's 
capadty  to  earn  money  was  In  any  manner 
Impaired  by  the  injury  he  received.  We 
think  otherwise.  The  testimony,  as  a  whole, 
clearly  tends  to  establish  that  plaintiff's 
ability  to  earn  money  was  actually  Impaired 
by  the  injury  he  received. 

But  the  third  objection  niged  against  the 
Instruction  Is  fataL  There  was  no  claim  in 


tbe  complaint  or  in  the  evidence  fliat  plalo- 
tiff'B  moktal  powers  had  been  in  any  man- 
ner  affected  by  the  Injury,  yet  the  court  di- 
rected tlie  jury  to  tofee  Into  acoonnt,  m  es- 
ctanatlng  plaintiff's  damages,  the  effect  of  tb»- 
Injur  (HI  bis  *'mental  powen."  It  is  eon- 
ceded  that  mental  suffering  is  a  proper  ele- 
ment of  damages,  and  ttiat  Ibe  Impolrment- 
ot  mental  facnltles  Is  also  a  proper  dement, 
wben  claimed  and  proven,  but  it  Is  ndtber 
daimed  nor  proven  in  this  case.  This  posi- 
tion Is  not  controverted  1^  jdaintiff .  Hi» 
contention  Is  that  tbe  Instruction  did  no  more- 
than  to  direct  the  Jury  to  take  Into  account 
plaintiff's  mental  soflering.  We  cannot  w> 
constrne  this  language.  It  would  be  Idle- 
to  follow  counsel  In  his  metapiiyslcai  dlsser- 
tatkn  upon  abstract  mental  qualities.  Thl» 
langnoge  was  addressed  to  men  of  averatn- 
buslness  intelligence,  and  must  be  construe* 
in  Um  general  acceptatlim.  We  speak  of 
physical  suffering,  and  of  effect  upon  physi- 
cal powers,  and  no  one  would  claim  for  » 
moment  that  the  two  tilings  were  identicals 
Physical  suffering  may  exist,  and  be  an  ele- 
ment of  damage,  and  yet  Ibere  be  no  Im- 
palrment  of  the  physical  power  to  earn 
money;  and  the  physical  power  to  earn 
money  may  be  greatly  Impaired,  and  an 
dement  for  aabstantlal  damage,  and  yet 
there  may  exist  no  suffertng  whatever.  True., 
tbe  two,  for  a  time  at  least,  after  an  Injury,. 
are  usually  present  totceth^,  but  there  Is  no- 
necessary  connection  between  them.  The> 
same  Is  true  In  tbe  mental  domain.  Moitat 
suffering  may  exist,  and  the  mental  powers — 
that  is,  the  power  to  exercise  the  mental 
faculties  for  tbe  purpose  of  earning  money 
or  otherwise— be  In  no  manner  affected.  Cm 
the  other  hand  the  power  to  thus  eicrclBe- 
the  mental  faculties  may  be  impaired  or  de- 
stroyed, and  yet  there  may  be  no  men  tat 
pain.  What  the  court  Intended  is  clear  from 
the  context.  The  jury  were  directed  to  con- 
sider "the  effects  of  the  injury  on  plalntlff'» 
health,  its  effects  on  his  mental  powers,  its- 
effects  on  his  bodily  powers,  upon  his  capac- 
ity for  latior,  the  pursuit  of  an  occupation, 
and  the  earning  of  money."  The  effect  upon- 
the  mental  powers,  and  the  effect  upoo 
bodily  powers,— and  Hie  one  Just  as  mucl> 
as  the  other,— were  to  be  considered  directly 
as  bearing  upon  plaintiff's  capacity  to  la- 
bor and  to  earn  mon^.  But  as  to  the- 
mcntal  powers  there  was  nothing  of  tbe  kind 
in  the  case.  Nor  can  we  say  this  error  was- 
harmless,  coming  as  It  did;  and,  under  the- 
modleal  expert  testimony  in  this  case.  Its- 
effect  npon  the  Jury  is  purely  conJecturaL 
It  may  not  have  been  prejudicial  to  defend- 
ant, and  It  may.  We  cannot  determine.  Un- 
der these  circumstances  our  duty  la  clear. 
Tlie  district  court  is  directed  to  revene  lt» 
Judgment  and  order  a  new  trial 
Reversed.  All  concur. 
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OLAHK  T.  SOLtilVAN.  (VOSS.  Into- 
Tener.) 

^Sapreme  Court  of  North  Dakota.  Jane  9* 
18d3.) 

Attobnbt  asd  Ci.iE!rr-Lis:i  roK  CoHPBKaATiow 
— BBT-Orr. 

1.  The  Hen  of  an  attorner  for  mooer  doe 
bis  client,  ia  the  haudB  of  the  adrerse  party, 
uod«r  aectloa  470,  Comp.  Laws,  when  secored 
"by  compliance  with  the  requirementB  of  that 
«octioii,  fdTeii  the  attorney  an  intert^  In  such 
moQeys.  similar  to  that  of  an  equitable  aaaigneo 
thereof. 

2.  His  interest  extends  to  and  embraces  the 
judgment  rendered  in  the  action  to  recoTer  such 
moneys,  and  also  the  uudertakinfc  to  pay  such 
JudRment,  t^v&i  by  the  defendant  in  such  mo- 
tion on  appeal,  and  also  the  cause  of  action  on 
«uch  undertfluns  aKalnat  the  surety  thereon. 
The  attorney  baa  the  same  erjuitable  interest 
in  such  judgment,  nndertnkinx,  and  cause  of 
■action  upon  the  undertalcing  that  be  has  in  the 
money  due  hia  client  from  the  adverse  party. 

it.  When,  however,  the  surety  on  such  un- 
'dertaking,  after  the  attorney  had  secured  his 
lien,  but  before  the  surety  bad  notice  thereof, 
purchased  a  judgment  against  the  client,  Ada 
that,  in  nn  action  upon  the  undertaking,  on  ap- 
peal, the  surety's  right  to  set  off  auch  judgment 
was  absolate.  and  waa  nnaffected  by  the  attor- 
neiy's  lien. 

4.  The  entiT  of  notice  of  Hen  nnder  sub- 
division 4  of  section  470  Is  not  notice  to  any 
«xcept  the  jndgment  debtor. 

D.  One  who  buys  a  set-off  to  a  claim  against 
him,  without  uotice  of  a  prior  assignment  of 
Btich  claim,  may  nse  the  set-off  as  a  defense, 
the  same  as  though  the  claim  againat  Um  had 
not  been  assigned. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Mortem  ooanty; 
W.  H.  Winchester,  Judge. 

Action  on  a  bond  by  James  C.  Clark  against 
James.  O.  SulUvan.  Henry  G.  Vobb  tater- 
Tened,  clniDiIog  an  interest  In  the  contro- 
Torsy.  From  the  order  sustaining  a  de- 
Duirrer  to  the  complaint  In  tnterFOLtlon,  In- 
teiTener  appeals.  Affirmed. 

H.  J.  VosB,  toe  appelant.  F.  H.  Regtster, 

<or  respondoit  s 

COItLISS,  J.  The  contest  before  ns  Is 
between  the  defendant,  SuUlTan,  and  the 
intervener,  Vosa.  The  action  Is  upon  an  un- 
dertaking executed  by  defmdant,  Sullivan, 
to  plaintiff,  Clark,  as  surety  for  one  Mead, 
against  whom  C^ark  bad  recovered  judg- 
ment before  a  Justice  of  the  peaoe.  From 
tbia  Judgment,  Mead  appealed  to  the  district 
«ourt,  and  on  this  appeal  the  undertakli^ 
sued  upon  was  executed  by  Sullivan,  as  sure- 
ty for  Mead.  In  this  undertaking,  Sullivan, 
in  substance,  agreed  timt  he  would  pay  the 
Amount  of  any  Judgment  which  should  be 
rendered  against  Mead,  In  and  1^  the  dis- 
trict court,  on  such  appeal.  Judgment  hav- 
tng  been  recovered  by  Clark  against  Mead 
In  the  district  court,  he  (Clark)  brou^t  dils 
«ult  against  dtfendant,  SolllTan,  uptm  the 
undertaking. 

As  a  counterclaim  to  the  plalntlfTs  cause  of 
Action,  defendant,  Sullivan,  Interposed  a  judg- 
ment recovered  against  plaintiff,  CTlark,  In 
-ffli  or  ot  Falrbaaks,  Morse  &  Co.,  whloh  }iidg- 


ment  was  assigned  to  SoUlvan  before  the 
commencement  of  this  action.  That  such 
Jndgmoit  constitutea  a  valid  cmuater^m, 
aa  against  daric,  cannot  be  disputed.  Welta 
T.  Hcnahaw,  8  Boaw.  625;  Clatk.  r.  Story, 
29  Barb.  285;  Pom.  Bem.  &  Bern.  Bights,  | 
799.  But  the  Intervener,  Yoas,  who  waa  at 
lowed  to  serve  a  oomi^lnt  fa  mterventlfHi, 
inslsta  that  the  judgniait  can  be  Inierpoaed 
as  a  counterclaim  against  plalntUTs  cause  of 
action  OD  the  undertaking  only  to  the  ex- 
tent of  lAalntUrs  Interest  In  that  eanse  €t 
action,  after  deducting  -Qierefrom  the  amount 
of  an  alleged  attorn^*B  Hen  wtalcdi  he  fToas) 
insists  be  had  upon  the  plaintiff's  cause  of 
actfcm  against  SolUran,  and  upon  the  under- 
taking at  the  time  Sullivan  pnndiased  the 
Judgm«it  againat  Olnric.  Had  the  attorney 
such  a  Uen?  And.  If  so,  what  la  the  nature 
of  that  Uen?  Tbsae  are  the  qneatlona  whtota 
it  Is  important  for  us  to  detennbie. 

The  attomey'a  dalm  to  a  lien  grows  out 
of  the  fbllowing  fact:  Mr.  Toss  waa  at- 
torney for  Clark  in  the  action  against  Mead. 
In  that  action  he  rendered  servioes  fbr  dark 
In  both  courts,  wordi  the  sum  of  $45.  Atta 
the  recovery  of  the  Judgment  against  Mead 
In  the  district  court,  Mr.  Voss  entered  his 
notice  of  Uen  tar  the  sum  of  $45  in  the 
Judgment  docket,  oppoitfte  to  the  entry  of  the 
Judgment  Under  our  statute,  this  gave  him 
a  Uen,  but  what  did  It  give  lilm  a  upcm? 
The  language  of  our  statute  leaves  no  room 
for  construction  upon  this  point.  The  8ta^ 
ute,  so  fur  as  it  is  material  to  this  inquiry, 
provides  as  foUows:  "An  attorney  baa  a 
Uen  for  a  general  balance  of  oompenwitlon 
in  and  for  each  case  upon:  *  *  *  (3)  Hon- 
ey due  his  cUent,  in  the  bands  of  the  adverse 
party,  or  attorney  for  such  party,  in  an  ac- 
tion or  proceeding  in  which  the  attorney 
claiming  the  Uen  waa  employed,  from  the  time 
of  giving  notice  In  writing  to  such  adverse 
party,  or  attorney  for  such  party.  If  title 
m<Hiey  is  In  the  possession  or  under  the  con- 
trol of  such  attorney.  whl(di  notice  shall  state 
the  amount  claimed,  and,  in  goieral  terms, 
for  what  services.  (4)  After  judgment  In  any 
court  of  record,  such  notice  may  be  '^ven, 
and  the  Uen  made  effective  against  the 
Judgment  debtor,  by  entering  the  same  In  the 
Judgment  docket,  opposite  the  <aitry  of  the 
Jndgment"  Comp.  Laws,  S  470.  subda.  3,  4. 
It  is  plain  from  this  lar^tiage  that  the  lien  la 
not  upon  the  Judgment,  as  the  prindpal 
thing.  The  Uen  la  upon  the  money  due  the 
cUent,  In  the  hands  of  the  adverse  party. 
That  Uen,  before  Judgment,  can  be  secured 
by  serving  notice  as  prescribed  by  aubdlvlsloa 
3  of  the  section.  After  judgment  It  can  be 
secured  by  making  the  entry  therein  provid- 
ed for.  But  the  Uen  Is  the  same  In  either 
case.  It  Is  a  Uen  upon  the  money  due,  and 
not  upon  the  Judgment  Itself.  After  judg- 
ment has  been  recovered,  that  Uen  can  be 
secured  only  by  making  this  entry,  unless 
tbe  notice  required  by  subdivision  3  has  al- 
ready been  glv^  Bi  ooae  tbat  nottee  has 
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been  glren  It  Is  possible  Hut  no  Airtiier  no- 
Hoe  would  be  necessair,  so  tar  as  the  Judg- 
ment debtor  is  concerned.  Whether  It  would 
•ufflce,  M  against  a  third  p^von,  having  no 
actual  sotloe^  It  la  not  proper  to  determine 
in  this  case.  But  whether  notice  la  glren 
under  subdivision  8,  or  an  aitiy  Is  made  un- 
der subdivision  4.  of  section  470,  the  hen  Is 
primarily  upon  the  money  doe,  and  not  pri- 
marily upon  the  Judgmoit  itself.  Wlnalow 
T.  Railroad  Co.,  (Iowa,)  82  N.  W.  Rep.  330. 
In  this  cose,  however,  the  Intervener  is  com- 
pelled to  insist  Out  be  baa  a  Uen  iqmn  the 
judgment,  and  upon  the  undertaking  signed 
1^  Sullivan,  and  npoa  tlie  eanae  of  actkm  np- 
<m  such  undertaking.  Defendant,  SuUlvan,  is 
seeing  to  set  off  the  Judgment  against  pbiin^ 
tut,  which  he  has  purchased,  against  plain- 
tiff's dalm  arising  out  of  the  undertaking.  It 
la  obvious  that  SoUlTan'a  rl^t  to  bave  this 
set-off  allowed  is  absolute,  if  the  undertak- 
ing is  owned  by  plaintiff,  and  no  <me  else 
has  any  interest  In  It  Tbe  statute  oonC&n 
upon  blm  a  legal  right  to  defeat  plalntUTs 
catne  of  action  by  Interpodng  tbia  Judgmoit 
as  a  counteroiaim.  .  Seetlona  4814,  4010, 
Oomp.  Laws.  The  Intervener  can  maintain 
his  fdatm  to  prknity,  as  agalnat  this  Judg- 
moit,  In  am  way  on^.  He  must  diow  that 
to  the  extant  of  bia  Uen  for  aerrlcea  he  la,  in. 
equity,  the  owner  of  the  pbdntura  cauae  of 
action  on  the  undertaking.  If  he  became 
such  own«r  before  Suniran's  right  to  set  off 
the  Judgment  accrued  to  him,  and  Sullivan 
had  notice  of  his  ri^ts  at  the  time  he  (Sulll- 
van)  bon^t  the  judgment  against  plataillff 
which  he  sedts  to  set  th«i  we  are  of 
opinion  tiiat,  to  the  extent  of  the  Intervoi- 
er's  Ben,  the  Judgment  does  not  constitnte  a 
proper  counterclaim. 

What  were  the  rfghta  of  tbm  Intervener 
with  respect  to  this  undertaking,  and  the 
cause  of  actl<m  thereon  against  SulllTan? 
We  are  clear  that  he  had  all  the  rights  with 
regard  to  this  Instrumoit  that  he  had  with 
respect  to  the  Judgment  against  Head  In 
favor  of  the  plaintiff.  TUb  undertaking  was 
executed  by  Sullivan  In  the  wry  case  in 
which  the  Judgment  was  reaidered,  and  In 
the  undertaking  Sullivan  promised  to  pi^ 
any  Judgment  which  the  district  court  might 
raider  In  the  case.  The  undertaking  la  but 
an  additional  security,  provided  for  by  the 
law,  for  the  payment  of  the  money  due  from 
Mead  to  the  plaintiff.  The  lien  which  at- 
taches to  the  money  must  necessarily  attach 
to  the  undertaking.  The  money  which  Sulli- 
van Is  to  pay  under  this  undertaking  Is  the 
money  which  the  attorney  has  secured  for 
his  (^nt  by  the  labor  he  has  bestowed  upon 
the  ori^nal  case.  Nor  Is  authority  wanting 
to  support  our  views.  Newbert  v.  Cunning- 
ham, 50  Me.  281;  Hobson  v.  Watson.  34  Me. 
20;  Martin  v.  Hawks,  15  Johns.  405;  Wiiklns 
V.  Batterman,  4  Barb.  48.  The  reasoning 
upon  which  these  cases  rest  Is  that  the  rights 
of  an  attorney,  under  his  Uen,  are  those  of 
an  equitable  aasignee  of  the  Judgment,  to  the 


extent  ot  his  Hol  Undw  our  statute  lis 
would  be  the  eqoitable  assignee  of  the 

money  due  from  the  debtor  to  ttie  creditor. 
Of  course,  as  such  assignee,  be  would  have 
the  same  Interest  in  any  undertaking  or 
cauae  of  action  whidi  the  creditor,  bis  client, 
ml^t  have,  as  security  for  the  payment  of 
such  money.  The  Intervener  being,  to  the 
extmt  of  his  Uen,  the  equitable  asedgnee  oC 
tibe  plaintiff's  claim  tbr  money  due  him  from 
Mead,  he  waa  also,  to  the  same  extent,  tlie 
equitable  assignee  of  the  undertaking  given 
by  Sullivan  on  the  appeaL  It  la  a  familiar 
principle  that  the  assignment  of  the  prin- 
cipal thing  carries  with  It  all  Incidents.  Our 
Code  80  declares.  In  express  terms.  Sectloa 
3243,  Gomp.  Laws.  In  Hobson  v.  Watson, 
34  Me.  20,  the  attonu?  had  recovered  a 
Judgment  for  hla  cUoit  Upon  tbls  Judgment 
be  had  a  lien  for  his  services.  The  debtw 
in  the  Judgment  gave  a  poor  debtor's  bond, 
under  the  statute,  to  secure  hla  release  from 
execution  iasued  upon  the  Judgment  Tta 
(dlent  claimed  the  right  to  discbarge  tlie 
bond  without  the  consent  of  the  attorney. 
This  the  attorney  contested,  and  it  thus  be- 
came necessary  to  determine  whether  the 
attorn^  had  the  same  lien  upon  the  bond 
vriiich  he  had  upon  the  judgment  Tbe 
court  decided  that  be  did  have  such  Uen 
iqxm  the  bond,  saying:  "Does  the  lien  ex- 
tend to  the  bond  in  stdt  and  embrace  It? 
The  attorney  hoe  an  Interest  in  the  Judg- 
ment, to  the  amount  of  more  than  half  of 
It  What  Is  the  nature  of  that  InterestT  It 
la  the  property  In  It  to  the  extent  of  muA 
interest,  as  much  as  if  the  creditor  had  as- 
signed it  to  him  as  coUateral  security  for  his 
fees  and  disbursemoits;  and,  it  bdng  the 
property  of  the  attorney,  he  baa  aU  the  legal 
Inddenta  which  attoch  to  it,  and  iRiildi  by 
law  may  arise  teom  it  He  could  not  dalm 
a  rij^t  to  the  boieflt  of  any  contract  made 
between  the  creditor  and  debtor  in  relation 
to  the  mode  of  satisfying  the  Judgmoit 
when  it  was  voluntarily  entered  into,  and 
not  prescribed  by  law.  The  debtor  baa  the 
right,  without  the  consent  of  the  creditor,  to 
give  a  bond  to  r^ease  himself  from  arrest 
in  execution.  It  does  not  depend  upon  the 
will  of  the  creditor.  It  is  a  legal  Incident 
attached  to  the  Judgment  and  execution. 
The  creditor  Is  compensated  by  the  bond  for 
the  Uberatim  of  the  debtor.  The  bond  be- 
longs to  the  owner  ctf  the  judgment  If  the 
whole  amount  due  upon  the  Judgment  was 
costs,  upcm  which  the  attorney  had  a  lien, 
would  not  he  be  ^titled  to  the  control  of 
the  bond?  It  would  be  his  property,  in 
equity,  and  he  would  have  a  right  to  use  the 
name  of  the  nominal  party  In  a  suit  upon  it." 
In  Newbert  v.  OuntUngham,  60  Me.  231,  the 
def^dant  in  a  replevin  suit  recovered  Judg^ 
ment  for  return  of  the  property.  Tlie  exe- 
cutlon  upon  this  Judgment  being  returned  un- 
satisfied, the  defendant  who  had  rccovere<} 
the  judgment  brought  suit  upon  the  replevin 
bond.  He  obtoined  a  Jud^ent  iq»on  this 
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bond,  bat,  the  sureties  bdng  InsolvQit.  he 
sued  tbe  sheriff  for  taking  an  Inanffldent 
bond.  This  lost  action  was  settled  hj  the 
plHlntlff  therein  vlthont  the  consent  of  his 
attorney  In  the  orlgbial  re^erln  suit,  in 
vhlch  the  plaintiff  recovered  Judgmmt.  The 
attomer,  <*1wtrniTn  a  lien  for  his  senrlces 
upon  the  orli^nal  Jndgmcnt  In  the  replefln 
action.  Insisted  that  he  had  a  lien  to  the 
same  extent  upon  the  cause  of  action  against 
the  sheriff  for  taking  on  Insnffldent  bcmd, 
and  that,  therefore,  tbe  action  could  not  be 
settled  without  his  consent,  to  the  prejudice 
of  such  Uen.  The  court  sastalned  blm  In 
tSOa  contention,  saying:  "The  attorney,  bdng 
regarded  as  on  equitable  assignee  of  the 
judgmrat,  has  a  rl^t  to  the  same  remedial 
processes  as  hla  client  to  obtain  satisfaction 
to  the  extent  of  his  The  replevin  bond 
la  a  Bubstltate  for  the  property  replevied, 
and  a  security  for  the  damages  and  costs 
arising  In  the  prosecution  of  the  suit  The 
right  to  oiforce  it  Is  one  of  the  fruits  of  the 
Judgment  It  accrues  after  its  rendition. 
It  is  by  its  enforcement  that  the  judgment 
is  made  available.  The  attorney,  as  Inci- 
dental to  the  Judgment,  has  a  right  to  en- 
force it,  which  bis  client  cannot  defeat.  The 
bond  Is  mude  running  to  tbe  defendant  In 
replevin.  Tlie  attempt  to  collect  It  was  in- 
effectual. The  sureties  were  Insolvent.  But 
this  will  Dot  discharge  the  sheiiff.  Until  the 
attempt  was  made,  and  failed,  he  might 
have  Insisted  It  would  have  been  successful. 
It  being  the  duty  of  the  sheriff  to  take  a 
replevin  bond  with  sufficient  sureties,  he  Is 
liable  in  case  of  their  Insufficiency.  But  to 
whom?  Manifestly,  to  the  person  to  whose 
benefit  tbe  bond,  if  good,  would  accrue.  The 
damages  awarded  for  taking  an  Insufficient 
bond  are  the  compensation  for  tbe  loss  aris- 
ing therefrom.  The  person  holding  the  bond 
Is  the  one  who  suffers  from  tbe  insolvency 
of  the  sureties.  Tbe  defendant  in  replevin 
would  primarily  be  entitled  to  the  damages 
arising  from  an  Insufficient  bond,  if  he  ob- 
tained Judgment,  and  as  a  conscquenoe 
thereof.  But  the  lien  of  the  attorney  is 
equivalent  to  an  asslgnm^t  of  the  judgment. 
Tlie  attorney,  having  a  right  to  enforce  the 
bond,  has  a  right  to  tbe  damages  which  may 
be  given  for  and  on  account  of  Its  Insuffi- 
ciency. The  assignment  of  the  judgment 
carries  with  It  the  replevin  bond,  and  the 
riglit  to  enforce  it,  and.  In  case  of  failure  to 
<:oUect,  the  right  of  action  to  damages  by 
way  of  compensation  for  such  failure.  Tbe 
assignor  has  no  right  to  the  suit.  The  action 
exists  by  virtue  of  the  judgmeut,  and  as  a 
mode  of  making  It  available,  or  of  affording 
an  adequate  remedy  to  the  party  suffering 
through  the  neglect  of  the  officer;  and  that 
judgment,  to  the  extent  of  his  belongs 
to  the  attorney." 

That  the  rl^^hts  of  the  attorney,  under  bis 
lii'Q,  are  those  of  an  equitable  asdgnee.  Is 
Bupported  by  ttiiiny  decisions,  and  ts  soimd 
on  principle.  Warfield  v.  Campbell,  38  Ala. 


027,  634;  EOy  v.  Cooke,  28  N.  Y.36S;  Ponyv. 
Chester.  S3  N.T.240;  Marshall  v.  Meech,  61 
N.  V.  140:  Rooney  v.  Ballroad  Co..  18  N.  T. 
868.  Tbe  Intervoiar  tharefore  became  au 
Kqult:ible  assignee  of  this  undertaking,  to  the 
oztcnt  of  $45.  his  bill  for  services,  several 
days  before  the  defendant,  Sullivan,  bad  se- 
cured the  right  to  set  off  the  Judgment 
agniust  ClariE.  (SulUran)  did  not  pur> 
chase  this  judgment  until  about  a  week  after 
the  bitervoier  entered  notice  of  bis  lien  upon 
the  judgmmt  docket  But  unleas  SulUvan 
had  notice  of  fhia  equltaUe  assignment  at 
tbe  ttroe  he  bouf^t  the  Jn^ment  against 
Clark,  his  right  to  set  off  such  Judgment 
agalust  bis  llaUUty  on  the  undertaking  can- 
not be  defeated  by  sndi  assignment  Section 
4871,  Oomp^  Laws,  provides:  "In  the  coae 
of  an  assignment  of  a  thing  in  action,  ttie 
action  iQr  the  assignee  shall  be  without  preJUf 
dice  to  any  set-off  or  other  defense  existing 
at  the  time  of.  or  before  notice  of,  the  as- 
signment; but  this  section  shall  not  apply 
to  a  negotiable  promissory  note  or  bill  of 
exchansre,  transferred  In  good  faith,  and  upon 
good  consideration,  before  due."  Under  the 
terms  of  this  section  the  right  to  set  off  a 
dalm  purchased  by  the  debtor,  before  notice 
of  the  assignment  of  the  claim  against  the 
debtor,  is  unaffected  by  die  os^gnment,  al- 
though the  assignment  ts  made  before  the 
rl^t  of  set-off  accrues  to  the  debtor.  Natch- 
ez V.  Minor,  9  Smedes  &  M.  544;  Lockwood 
V.  Bates,  1  DeL  Ch.  435;  Bank  v.  BaUlet  8 
Watts  &  S.  311;  Martin  v.  Wells.  Fargo  & 
Co.'s  Express,  (Ariz.)  28  Pac.  Rep.  068.  The 
statute  only  embodies  a  well-established  do& 
trine  of  the  common  law. 

That  defendant,  Sullivan,  had  actual  notice 
of  the  equitable  assignment  of  the  cause  of 
action  against  him  on  tbe  undertaking  to 
Vosa  before  he  (Suinvan)  purchased  tbe  set- 
off. Is  not  pretended.  It  only  remains  to  be 
considered  whether  the  entry  of  tbe  lien  in 
tbe  judgment  docket  constituted  notice  to 
him.  When  we  examine  the  statute,  we  find 
that  It  limits  to  the  judgment  debtor  the 
effect  of  this  entry  as  notice.  It  says  that 
by  this  entiy  the  Hen  Is  made  effective 
against  the  Judgment  debtor.  It  is  apparent 
that  the  statute  does  not  mean  that  any  lien 
Is  created  against  the  Judgment  debtor,  or 
against  his  property,  but  merely  that  the 
entry  of  the  notice  constitutes  notice  to  him, 
so  that  he  cannot  thereafter  disregard  tbe 
interests  of  the  attorney  In  the  moneys 
which  be  (the  debtor)  owes  the  client  The 
legislature  has  so  restricted  the  operation 
of  this  entry  of  notice  that  only  tbe  Judgment 
debtor  is  affected  by  It  His  surety  on  an 
appeal  undertaUng  Is  not  within  the  statute. 
Tbe  attorney  can  protect  himself  by  giving 
such  surety  actual  notice  of  his  llt.<n,  and 
from  that  moment  the  surety  pays  the  client, 
or  purchn8es  a  set-off  against  him,  subject 
to  ^e  attorney's  rights.  The  case  of  Hroch 
V.  Aultroan  &  Taylor  Co.,  (S.  D.)  54  N.  W. 
Bep.  260,  has  been  dted  to  support  the  pil- 
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<HAtj  of  tbB  attorney  In  tbe  case.  But  In 
Chat  case  tbe  right  of  aet-off  was  bdd  1^ 
tibe  court  not  to  be  absdnte,  as  In  the  case 
■at  bar.  Here  the  defendant  Is  relying  upon 
a  legal  setoff  wbi^  he  purchased  agahist 
the  plalntUTs  cause  of  action  against  him, 
trlthont  notice  that  an  equitable  assignm^t 
■of  the  defendant's  claiin  had  been  made  to 
the  attorn^,  whereas  In  that  case  the  court 
was  dealing  with  tike  question  of  the  right 
of  a  judgment  debtor  to  set  ofT  against  the 
Judgment  obtained  against  him  another  Judg- 
ment recovered  by  lUm  against  the  plaintiff  in 
the  first-named  Judgmwt.  The  court  held  the 
ris^t  to  set  off  one  Jnd^meut  was  not  an  ab- 
solute right,  under  tbe  statute,  but  that  the 
■court  would  be  governed  by  drcumstances 
tn  grantSng  or  denying  the  application  to  set 
•off  mutual  judgments.  That  the  right  was 
not  abB<dute,  under  the  decisions,  cannot  be 
doubted.  Tbe  application  to  have  judgments 
set  off  was  In  the  nature  of  an  appeal  to  the 
equity  of  the  magistrate.  When  It  would 
<tefeat  justice  to  grant  the  application,  It 
was  refused.  To  the  extent  that  the  setting 
«ff  of  one  Judgment  against  another  would 
a.ffect  the  rights  of  third  persons— rights 
which  have  egultable  claim  to  superiority— 
the  court  will  refuse  to  compel  the  payment 
•of  one  of  these  Judgments  with  the  other. 
Poett  T.  Beard,  86  Ind.  172;  Tbropp  t.  In- 
■surance  Co.,  125  Pa.  St  427,  17  Atl.  Itt'p.  473; 
EMehl  V.  Friester,  37  Ohio  St  473;  Brown  v. 
Hendrickson,  89  N.  J.  Law,  239.  See  cases 
•dted  In  note  to  Duncan  v.  Bloomstock,  13 
▲mer.  Dec.  730.  Our  statute  regulating  this 
matter  Is  the  same  as  that  of  South  Dakota. 
It  provides  that  "mutual  final  Judgments 
may  be  set  off  pro  tanto,  the  one  against  the 
other,  by  the  court,  upon  proper  application 
and  notice."  Section  5109,  Gomp.  Lawa 
Whether  we  should  agree  with  the  snpreme 
«ourt  of  that  state  In  the  view  that  this  stat- 
ute works  no  change  In  the  former  doctrine, 
it  Is  not  neceseaiy  now  to  decide.  It  Is  suffl- 
<dent  to  distinguish  the  case  from  that  state, 
felled  on  by  the  Intervener,  Qiat  the  court 
held  that  In  that  Jurisdiction  the  court  will 
«xercl8e  its  discretion  on  an  application  to 
set  off  judgments,  and  will  grant  or  with- 
hold relief  accordli^  to  Justice,  having  re- 
gard to  those  rights  of  third  persons  which 
will  be  affected  by  the  granting  of  such  re- 
lief. The  right  of  the  defendant  to  Interpose 
this  Judgment  against  plaintiff  as  a  counter- 
claim is  absolute,  under  the  statute,  he  hsT- 
Ing  purchased  tbe  same  before  notice  of  the 
intervener's  equitable  Interest  in  the  under^ 
taking.  The  order  sustaining  the  demurrer 
to  tbe  complaint  In  Intervention  Is  affirmed. 
AH  omcnr. 


OUSHINO  et  si.  v.  CABLE  et  aL 
<Snpreme  Court  of  Minneioto.  June  28.  1803.) 
Liabilities  of  Gcabavtok — Pindisos  or  Fact, 

1.  UpoQ  a  letting  for  hire  of  peraonal  prop- 
erty     the  plaintiff  for  a  definite  term  for  tibe 


use  of  the  bailees,  the  defudant,  as  a  guar- 
antor for  the  bailees,  became  responsible  for 
the  return  of  the  property.  The  fact  that  after 
the  expiration  of  the  term  the  plaintiff  consent- 
ed to  the  retention  of  the  propnly  by  tb« 
bailees  exonerates  the  goarantor  from  liability 
for  failure  to  return  it. 

2.  A  fact  foand  by  the  court,  althoiqfki  ex- 
pressed as  a  couclusion  of  law,  will  be  treated 
as  a  finding  of  fact 

(Syllabus  by  the  Court.) 

Appeal  ftom  district  court,  Hennepin  ooon- 
ty;  Hicks.  Judge. 

Action  on  a  contract  by  J.  B.  Ooaihlng  and 
another  against  John  Gable,  Bdwln  Oool^, 
and  others.  From  the  Judgment  entered, 
plalntifib  appeaL  Affirmed. 

For  report  on  former  apiieal,  aee  50  N.  W. 
Rep.  891. 

nea  &  Hubachek,  for  appellants.  H.  D. 
Polk,  for  respondentB. 

DIGEINSON,  J.  In  May,  1890.  the  plain- 
tiffs entered  into  a  contract  of  ballmeat  with 
the  members  of  a  partnership  called  Cable 
&  Chute  Bros.,  by  the  terms  at  which  the 
former  let  for  hire  to  the  latter,  and  for  their 
use,  two  boilers  and  oiglnes  ft>r  tlie  period 
of  fbur  months,  commendng  May  16,  1890. 
The  bailees  agreed  to  pay  for  the  use  of  the 
property  tiie  sum  of  $70  a  monfli,  and  to 
return  the  property  to  the  bailors.  The  con- 
tract gave  to  the  balleee  the  right  of  re- 
newal or  extension  (or  two  months  1^  xhtSr 
giving  notice  ot  their  election  to  do  ao  be- 
fore the  expiration  of  tiie  Stated  tmn  of 
four  m<nith8.  By  an  agreement  appended  to 
this  contract  the  respond^t,  Cool^,  as- 
sumed the  obligation  of  a  guarantor  for 
Cable  &  Chute  Bros.,  undertaking  that  tiiey 
would  perform  tbe  contract  according  to  its 
terms,  and  promiiiag  to  pay  all  damages 
which  the  plalntUb  ml^t  mstaln  by  reaaon 
of  any  vioiatlon  aa  their  part  The  term  of 
the  baOmcnt  was  not  extei^ed,  as  provided 
In  the  contract,  but  after  the  expiration  of 
the  Epedfled  time  of  four  months  the  tiaileos 
did  not  return  the  property.  They  kept  it. 
without  any  new  express  agreement  until 
April,  1891,  some  seven  months  beyond  tlie 
specified  period  of  bailment  Tbe  agreed 
compensation  was  paid  for  the  original  term 
of  four  months,  and  some^i^t  more.  The 
plalntltTs  commenced  this  action  against  l>otb 
the  bailees  and  their  gnarantor,  Cooley.  in 
which  action,  upon  trial,  judgment  was  di- 
rected for  the  plaintiffs  against  all  the  de- 
fendants for  the  value  of  the  use  of  the  prop- 
erty during  the  entire  period  of  Its  deten- 
tion, less  what  had  been  paid.  Upon  appeal 
by  Cooley  to  this  court  tbe  detemdnatlon  of 
the  court  below  as  to  htm  was  rerersod.  re- 
sulting In  a  new  trial,  it  being  c-onaldered 
that,  after  the  lapse  of  the  spedfled  term  of 
four  months,  there  having  been  no  renewal 
of  the  term,  Cooley's  liability  was  UmlttMl  to 
the  damages  which  the  plaintiffs  ml^t  have 
suffered  from  the  failure  of  the  bailees  to 
return  the  property.  The  case  Is  reportr^ 
In  48  Mhm.  3.  50  N.  W.  Rep.  891.   Upon  a  rv- 
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trial  of  tbe  case  u  to  flw  defendant  0(Kde7, 
the  ooart  fonod,  bertdea  tbe  facta  alraadr  al- 
iQded  to,  that  after  the  exi^tatlon  ot  the 
tf>Tir  numths  the  baOeea  retained  the  poa- 
acDcion  of  the  pnniierty  without  ai^  new 
«xprc«B  asrmnent,  the  plaintiffs  mnklng  no 
objection,  nor  in  any  way  Indlcatlnff  an  qd- 
wlUIngneaa  that  the  bailees  staonld  retain  the 
property  If  they  woold  oonttnne  to  pay 
'*rent."  It  waa  also  foimd  that  the  plalntUb 
reo^red  payment  to  ttie  amonnt  <jX  ^SUBO  on 
account  of  the  "rent"  for  the  period  foUow- 
IniC  the  expiration  of  ^  the  four  montha^  In 
etating  Its  oonduskmB  of  law  the  court  found 
that  the  plaintlffa  had  consented  to  the  reten- 
tlcm  of  flie  property  the  balleea,  and  fliat 
they  were  not  entitled  to  recover  against 
Cooley.  The  flndlngs  are  not  In  commend- 
able fi>rm.  Hie  condnslon  that  the  plaintlffa 
consented  to  the  retention  of  the  pn^terty 
after  the  term  of  fonr  mcoiths  had  exi^red 
might  more  properly  have  been  dassed  with 
the  findings  of  fact,  and  It  should  be  so 
treated.  It  is  snfllclently  apparent  that  the 
court  considered  that  from  the  evidence,  to 
which  he  referred.  It  ehoold  be  Inferred  that 
the  plaintiffs  had  acquiesced  In  the  retoitlon 
«f  the  property  by  the  bailees;  and  this  is 
to  be  taken  as  a  finding  of  Act,  although  It 
to  expressed  aa  a  conduMon  of  law.  Soch 
b^ng  the  caae,  Cooley  was  not  to  be  held  re- 
sponsible for  the  failure  of  the  bailees  to 
return  the  property  at  the  end  of  the  spec- 
ified term  to  which  his  contract  of  guaranty 
related.  Tbe  platnttfls  could  not,  by  their 
own  consent  or  acquiescence,  virtually  ^end 
the  term  of  lettli^,  whether  for  a  definite  or 
Indefinite  time,  and  at  the  same  time  claim 
damages  from  the  guarantor  because  the 
property  had  not  been  returned.  The  intro- 
duction In  evidence  of  the  pleadings,  findings, 
and  order  for  Judgment  In  this  action,  as  It 
waa  at  the  time  of  the  former  trial,  could  not 
bave  prejudiced  the  plaintiffs.  We  think 
that  none  of  the  assignments  of  error  are 
well  founded,  and  the  order  appealed  from 
ta  afEtrmed. 

VANDBBBUBGH,  J.,  did  not  lit 


LllTKB  et  al.  v.  LBB. 
<8iipraDie  Court  of  lOnnesota.  June  10^  1898.) 

FLBAniHO — Joist  Obuoatios— Hoxjoistdbb. 
Where  a  complaint  shows  that  a  con- 
tract or  obligation  is  Joint,  and  also  sets  np 
facta  showioff  that  the  liability  thereon  had 
been  annmed  by  one  of  the  oblfs:ees  or  debtors, 
and  be  Is  accordingly  sued  alone,  tbe  defendant 
may  raise  an  Issue  upon  sach  allegations  of 
fact  in  hia  answer,  and  the  harden  will  there- 
upon be  cast  npon  tbe  plaintiff  to  establish 
them  upon  tbe  trial,  and,  if  he  falls  so  to  do^ 
he  will  not  be  entitled  to  recorer  upon  the  Joint 
oliliiinttion  against  the  party  so  named  as  sole 
defendant. 

{Syllabas  by  the  Gonrt.) 

Appeal  from  municipal  oonrt  of  Minneapo- 
lis; BUlott,  Judge. 

T.fi5H.w.no.8— A7 


Action  by  U.  0.  UWa  and  A.  H.  Nttnn. 
paitnen  as  Uttlo  ft  Nmm,  asslnst  J.  W. 

Lee,  to  recover  on  an  aoooont  Jndgmoit 
for  plaintiffs.  Defendant  appeals.  Reversed. 

Forrest  &  Wolfe,  for  appellant  Little  & 
Nnnn,  for  appellees. 

TANDEERBUSaHfJ.  This  aeUon  Is  brought 
to  recover  a  balance  due  upm  an  aooount 
Btoted,  for  profesrtonal  services,  alleged  to 
have  been  performed  for  the  defendant  and 
oneBackns,  who  were  therefore  Jointly  liable 
ther^or.  But  the  complaint  farther  shows 
that  Backus  had  paid  over  to  def^dant  his 
half  of  the  claim  for  the  use  and  benefit  of 
the  plalnUffis,  "and  upon  the  agreement  and 
nnderstandlng  between  said  Lee  and  Backus 
that  said  Lee  should  pay  the  amount  to 
plaintiffs."  The  complaint  presenta  on  Its 
face  the  excuse  for  the  nonjoinder  of  Lee. 
These  allegations  are  put  In  issue  by  the 
general  denial  In  the  answer,  which  also  af- 
firms that  the  account  was  stated  and  agreed 
on  between  plalntifls  and  defendant  aiSk 
Backus  as  oopartners,  and  not  otherwls& 
We  do  not  think  It  was  necessary  for  the 
defendant  to  allege  formally  tbe  nonjoinder 
of  Backus,  because  the  plaintiffs,  nnder  the 
allegations  In  the  complaint,  In  <H^er  to  re- 
cover asalnst  Lee  severally,  were  bound  to 
prove  the  facts  essential  to  establish  a  sev- 
eral liability  against  defendant,  Lee,  and 
Backus  was  thereby  shown  to  be  a  neces- 
sary party,  unless  the  allegations  excusing 
the  nonjoinder  were  proven.  But  this  issue 
Is  not  covered  by  the  findings  of  the  court. 
The  court  simply  finds  the  Joint  obligation  of 
Bacliufl  and  defendant  to  the  plaintiffs,  and 
the  balance  due  thereon.  Under  the  plead- 
ings, this  does  not  warrant  the  several  Judg- 
ment ordered  against  the  defendant,  Lee. 
The  stub  of  the  lost  check  testified  to  by  de- 
fendant was  not  evidence  of  the  contents  ot 
the  check.  It  does  not  appear  when  the  en- 
try upon  the  stub  was  made,  or  by  whom, 
and  upon  the  question  of  veracity  between 
defendant  and  plaintiffs*  witness  Nunn  Its 
correctness  and  effect  as  evldmce  must  still 
rest  upon  the  parol  evidence  of  defendant. 
Identifying  it  and  Its  contento,  so  that  It  did 
not  tend  to  strengthen  his  testimony.  Xtwas 
properly  ruled  out 

Judgment  reversed,  and  new  trial  ord»ed. 


crrr  of  GHASKA  v.  HBDMAN  et  al. 
(Sopreme  Court  of  Minnesota.  Jone  2L,  1883.) 
McNiCiHAi.  CoHPORA.TtoN— Payment  ox  Void  Cox- 

THACT — RecOVERV, 

Where  the  officers  of  a  municipal  corpo- 
ration pay  out  Ita  money  upon  a  contract  which 
tbe  corporation  has  no  power  to  make,  tbe  pay- 
ment is  not  an  act  of  tbe  corporatioOi  and  It 
may  recorer  the  money  paid. 
(Syllabns  by  tbe  OoorL) 

Appeal  from  district  conrt,  Oarvar  oomty; 
Oadwell,  Judge. 
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Aotiim  by  the  dtjr  of  Chaska  a^aliut  Jobn 
Hedmun  and  others.  Plaintiff  had  judgment, 
and  d^endants  appeaL  Affirmed. 

Blon  A.  Dodge  and  Henz7  0.  James,  tat 
appellant   W.  0.  OdeU*  for  respondeat 

OILFILLAN,  0.  J.  Thta  is  an  actiw  to 
recover  money  whicA  belonged  to  plaintiff, 
and  which  Its  city  council  paid  or  caused 
to  be  paid  to  defendants  upon  a  cmtract  be- 
tween said  council  and  them,  according  to 
the  terms  of  which  It  woa  agreed  that  they 
diould  establish  and  operate  for  a  specified 
period  a  shoe  factory  in  the  city  of  Chaska, 
and  in  consideration  thereof  the  fdty  should 
pay  them  the  sum  of  $5,000.  It  Is  conceded 
that  the  contract  was  invalid;  that  it  was 
beyond  the  power  of  the  corporation,  and, 
a  fordori,  of  any  (^cer  of  the  corporation, 
to  make  such  a  contract  It  would  be  hard 
to  conceive  anything  more  foreign  to  the 
purposes  of  a  mtmlcipal  corporation  than 
contracts  which  provide  for  the  appropria- 
tion of  public  moneys  to  be  derived  from 
taxation  to  the  private  uses  of  individuals. 
But  it  Is  claimed  that  conceding  all  this, 
the  plaintiff  cannot  recover  the  m<»iey  paid 
on  the  contract  ■  because  the  payment  was 
voluntarily  made,  and  with  full  knowledge 
of  all  the  facts.  As  a  general  rule,  when  an 
individual  or  private  corporation  pays  mon- 
ey voluntarily  with  full  Imowledge  of  the 
facta,  and  without  fraud  or  mistake.  It  can- 
not be  recovered  back,  though  there  was  no 
obllgaUon  to  pay.  To  give  such  effect  to 
the  payment,  however,  it  moat  be  the  act 
of  the  individual  or  corporation;  and  in 
this  case  the  paymoit  was  not  the  aot  of 
the  corporatlML  It  bad  no  authority  to 
make  it;  no  one  of  its  offices,  nor  all  of 
them  ^iqgettaK',  bad  authori^  to  make  it 
The  case  stands  In  law  as  it  wonld  bad  Bom« 
person,  not  connected  with  Xba  c\tj  govwn- 
m^t  taken  the  mon^  firom  Its  treasury, 
and  paid  it  to  defendants  It  may  be  dlf- 
ferrat  In  a  case  where  the  payment  Is  for 
a  legitimate  purpose,  within  tbe  power  om- 
ferred  on  the  municipal  corporation,  and  is 
made  an  officer,  or  upon  the  direction  at 
an  officer,  who  has  authority  to  determine 
whether  some  conditiw  precedent  to  the 
antbortl7  vA  the  paying  officer  to  pay  has 
been  compiled  with.  As  the  corporation 
had  no  autiiorlty  to  pay  flie  mon^,  the  pay- 
ment was  not  a  corporate  act  and  oonse- 
quMitiy  there  Is  no  basis  for  the  doctrine  of 
Tolmifaty  payment  On  the  motion  to 
change  the  venue  to  Ramsey  county  the  af- 
fldavlta  as  to  tbe  defendant  Hedman's  red- 
dence.  whether  In  the  county  of  Carver  or 
of  Ramsey,  were  conflicting,  wlUi  little  pre- 
pcmderance  either  way,  and  the  finding  of 
the  cxmrt  below  on  the  f^  Is  cmcluBlTe. 

Judgment  affirmed. 

TANDBBBUBQH.  J.,  took  no  part  In  tlie 
eassb 


GBIFFIN  T.  OITT  OF  SHAKOPEB. 
(Supreme  Oonrt  ctf  Mlnneuta.  June  Zl^  1893.) 
Payhist  on  Void  Contract — Recovbrt. 
City  of  Chaska  v.  Hedman.  55  N.  W. 
Bep.  737,  (opinion  jast  filed^  followed. 
(Syllabos  by  the  Goort) 

Api>eal  from  district  ooart,  Boott  oonnty; 

Oadwell.  Judga 

Action  by  James  W.  Griffin,  receiver  of 
the  Russ-Jones  Desk  Company,  against  the 
city  of  SlMkopee,  to  recover  tbe  amount  of  a 
checd£  Issued  by  defMidant  Defendant  al- 
leged that  the  check  was  ^Y«a  pursuant  to 
a  contract  whltdi  It  had  do  power  to  make, 
and  the  dieck  was  therefore  void.  Defend- 
ant had  judgmoit  and  pfalnUg  appeals. 
Affirmed. 

Cha&  J.  BobertsoD  snd  Geocga  F.  Bd- 
warda,  for  appeUanb  James  McHala  and 
Southworth  &  OoUer,  for  respondent 

OILFILLAN,  a  X  Taking  Oils  ease  In  tb» 
most  favorable  aspect  for  plain  tUf,— that  Is, 
as  an  eifort  by  the  defendant  to  recover  back 
money  pald,-4t  Is  like  tiiat  at  €^ty  at  Obaaka 
V.  Hedman.  66  N.  W.  Bep.  737.  (the  decUoD 
being  filed  wltli  this,)  In  whlob  we  held  that 
It  was  not  a  ease  tat  Itie  dootrlne  appUcelda 
to  voluntary  payments.  The  dedsioa  upoo 
that  point  renders  imneceasary  the  conskler- 
ation  of  Qie  other  assignments  of  mat. 

Order  affirmed. 


In  re  KIDDER'S  BSTATB. 
KIDDER  V.  TRUE. 
(Supreme  Court  of  Minnesota.  Jane  21,  IflOS.) 

AUHIMIBTRATION— VaOATIMO  OrDBK  ALLOWUTO 
C1.AIH— DisoBBTiOH  or  COUBT. 
To  vacate  an  allowance  of  a  claim 
against  an  estate,  filed  by  an  admiDistrator, 
on  the  appHcfitlon  of  one  who  knew  of  tilie 
time  for  bearingr,  bat  failed  to  appear  and  1^ 
pose  the  claim, — his  only  excuse  foe  not  afk- 
pearinr  being  that  he  felt  confident  that  the 
administrntor  would  adminlst^  the  estate 
justly  and  honestly,  and  not  permit  nnjnat 
claims  to  be  allowed. — Is  abase  of  discretion. 

(Syllabos  by  the  Court) 

Appeal  from  district  court  Dodge  oonnty; 
Bnckham,  Judge. 

O.  F.  Kidder,  admlnlstmtor  of  the  estate 
Oeofge  B.  Kidder,  deceaaed,  presented 
and  procured  the  allowance  of  a  (dalm 
against  the  estate.  On  the  motion  of  Osgood 
True  the  order  allowing  the  claim  was  va- 
cated, and  cat  appeal  to  the  district  court 
this  order  was  reversed,  and  True  appeals. 
Affirmed. 

S.  T.  Littleton,  for  appellant  Samuel  Lord, 
for  reapondoit 

OILFILLAN,  C.  J.  The  administrator  filed 
a  claim  against  the  estate,  and  on  the  day 
appointed  for  the  hearing  of  claims,  of  whlcn 
the  appellant  had  due  notice,  tbe  claim  was 
heard  and  allowed.   Seven  months  after- 
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wards  the  appellant  moved  In  the  probate 
court  for  ah  order  vacattng  the  allowance  of 
the  claim.  Hie  onl^  ezcnae  he  made  for 
f^nre  to  appear  and  <q>poaa  the  claim  at 
the  time  for  hearing  claims  was  the  confi- 
dence he  fielt  that  the  admlntBtrator  woold 
administer  the  estate  Justly  and  honestly, 
and  not  permit  unjust  claims  (which  he  al< 
leees  this  Is)  to  be  allowed.  The  adndnls* 
trator  apjwaled  from  the  order  vacating,  to 
the  district  court,  whl<di  reversed  the  order. 
The  result  must  be  the  same  whether  we 
are  to  consider  the  district  court  as  exw- 
cieloff  a  strictly  appellate  Jnrlsdlctloci,  and 
called  on  to  determine  whether  there  was 
error  in  the  decWon  of  the  probate  court, 
or  the  matter  was  before  It  as  thou^  the 
motltm  were  made  there  In  the  first  Instance. 
Satb  an  application  Is  addressed  to  the 
sound  discretion  of  the  court  But  there 
must  always  be  some  show  of  excuse  for  the 
party's  failure  to  protect  hia  rights  at  the 
propOT  tUne.  To  relieve  him  without  such 
excuse  is  abuse  of  discretion.  Here  there 
was  no  excuse.  In  adversary  proceedings  no 
one  has  a  right  to  rdy  on  the  party's,  whose 
Inteicsts  are  opposed  to  his.  taking  care  of 
bis.  So  that  whether  the  district  court  were 
to  exercise  Its  own  discretion  ss  upon  an 
original  application,  or  merely  reviM  the 
exercise  of  dlacreflon  by  tha  probate  court, 
its  ded8i<m  was  correct 
Order  afllrmed. 


McKILLOP  V.  DULUTH  ST.  RT.  CO. 
(Supreme  Court  of  Mlnnenta.  Jnne  21. 1803.) 
Btbert- Rail  WAY  CovPAXiEa — Injury  to  pEKsoris 
OK  Track— CosTWBOTORT  Nisliobnce  — Opis- 

lOM  EVIDBKCB  AS  TO  IKTOXICATIOV. 

1.  One  who  has  witnessed  a  peraon's  acti, 

appearance,  and  speech,  ma.j  exprew  an  opin- 
ion whether  he  was  intoxicated. 

Z  If  a  street-railway  company,  without 
any  direction  from  the  municipal  eonndl.  lays 
Its  traclc  to  accordance  with  a  grade  efltaV 
lished  for  a  paving  of  the  street,  contemplated, 
but  not  yet  done,  and  so  laying  the  track  ren- 
ders the  street,  antil  paved,  unsafe,  It  is  an 
act  of  negligence  on  the  part  of  the  company. 
(Syllabus  by  the  Gourt) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Knslgn,  Judge. 

Action  by  Alexander  McKiIl<^  against  the 
Duluth  Streetr  Rail  way  Company  to  recover 
for  pei-snnal  Injuries  received  while  plaintiff 
was  lying  In  a  public  highway  on  defend- 
ant's track.  In  an  unconscious  condition. 
Plaintiff  had  Judgment,  and  defendant  ap- 
peals. Reversed. 

BOlson  &  Oongdon,  tor  appellant  Bdsoti 
&  Bdsm,  for  respondent 

OII4FILLAN,  C.  J.  The  court  below  erred 
In  CTdudlng  the  opinions  of  the  witnesses 
tJiat  plaintiff  was  Intoxicated.  It  was  hard- 
ly a  question  for  expert  testlmtHiy,  so  that— 
the  facts  snd  ctrcnmstances,  his  acts,  a^ 
pearaaoe,  and  speech,  being  detailed  by  othw 


witnesses— a  wltnen  might  be  called  to  state 
whether,  in  his  oplnlcm,  they  Indicated  In- 
toxication, for  tbe  matter  being  tate  at  ob- 
serration,  and  not  of  science  or  skill,  the 
Jury  can  Judge,  fran  tbe  details  given,  as 
w^  as  any  one,  to  whom  they  might  ha 
stated.  But  there  are  ca*tain  tiondltloos, 
mmtal  or  physical,  or  both  together,  the  in- 
dlcatlcnis  ot  which  it  Is  impossible  for  any 
witness  to  adequately  describe,  so  that  the 
relatltHt  of  them  Shall  have  on  the  mind  of 
the  jury  the  same  effect  that  witnessing 
them  legitimate  had  on  the  mind  of  the 
spectatOT.  In  such  oases,  trwa  necessity,  so 
that  the  matter  may  be  fully  laid  before  the 
jury,  the  spectator  may  state  the  effects 
the  acts,  ai^ieaxanoe,  and  speech  had  on  his 
mind;  tliat  la,  may  i^ve  his  oiididon  as  to  the 
condition  th^  Indicated.  It  Is  so  in  respect 
to  Joy,  grief,  hope,  or  de8iHMiden<^,  (Tobln  v. 
Shaw,  46  Me.  331;)  friendliness  or  hostility, 
(Blake  v.  People,  73  N.  t.  58G;)  fright, 
(Brownell  T.  Peo^e.  38  Mich.  732;  Darling 
V.  Westmoreland.  S2  N.  H.  401;)  Jests  or 
earnest  (Bay  t.  States  tX>  Ala.  101;)  offensivs 
or  Insulting  manner,  (Balsler  v.  Springer,  38 
Ala.  708.)  So  that  a  person  appears  to  be 
well  CO-  ill,  M  acts  sen^  w  ottawwls&  (3an- 
nody  V.  Lyntdi,  27  Minn.  430,  8  N.  W.  Rep. 
161.  So  a  witness  not  an  expert,  who  tes- 
tUles  to  acts  and  dedaratmas  showing  an 
opportnni^  to  torm  an  optniim,  may  give 
bis  oi^nlcm,  based  on  such  facts,  of  mental 
capacity.  Woodcock  t.  Johnstm,  36  Minn. 
217,  SO  N.  W.  Bep.  894.  That  another  cause 
of  plaintUTs  demeanor  was  suggested  by  the 
evidence  made  no  dlfferesioe  with  tlie  propri- 
ety of  allowing  the  witnesses  to  give  their 
opinions  as  to  hU  intoxlcatiou.  It  was  for 
the  Jury  to  determine  what  caused  suob  de- 
meanor,—an  Injury  or  Intoxication;  and  It 
was  necessary,  In  order  to  do  so,  that  they 
have  all  the  evidence  before  them.  If  Intox- 
ication was  the  cause  ot  plalntUTs  fiUling, 
and  lying  in  a  hapless  condition,  on  defend- 
ant's track,  it  was  contributory  negllgenoe  on 
his  part. 

Tbe  defendant's  offer  spedfled  In  the 
fourth  assignment  of  snar  was  rightly 
eluded.  A  municipal  oorporaAion  has^ 
throu^  Its  council,  control  and  charge  of  the 
streets,  and  may  regulate  Hie  laying  ot 
street-railway  tracks  upon  them;  and  if  the 
oonncU  directs  the  railway  company  to  lay 
the  tracks  upon  a  specified  level  or  grade, 
and  so  laying  them  makes  the  street  unsafe 
for  ordinary  travel,  the  municipal  oorpora- 
tlon  would  doubtless  be  liable  for  Injuries 
resulting  therefrcMu.  But  It  could  hardly  be 
said  that  so  laying  them  would  be  an  act 
of  negligence  on  -  the  part  of  the  railway 
company.  The  offer  did  not  propose  to  show 
any  such  direction,  or  even  authority,  from 
the  council,  but  only  that,  the  village  engi- 
neer having  indicated  by  stakes  a  grade  tor 
paving  tbe  street  contemplated  end  contract* 
ed  tor,  the  railway  company,  in  antidpatlMi 
of  such  intended  paving,  laid  Its  tracks  in 
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acooniance  yrlih  the  grade  tbns  Indicated. 
TTwit  the  tftreet  was,  some  time  in  the  fu- 
ture, to  be  brought  to  that  grade,  was  no 
authority  to  ttie  company  to  at  once  lay  the 
tracks  according  to  It,  if  bo  doing  would 
render  tbe  street  unsafe,  and  thus  render' 
ing  It  unsafe  would  be  negligence  wltb  re- 
spect to  any  one  injured  in  consequence. 

The  evidence  of  the  witness  Labby,  ob- 
jected to,  was  proper. 

As  there  must  be  a  new  trial,  for  tiie  error 
first  abore  spedfled,  it  Is  nnneceesary  to  cmi- 
fllder  the  alignments  of  error  based  upon 
the  charge  of  the  court,  further  than  to  say 
that  In  the  part  of  the  ctutrge  spedfled  In 
the  ninth  assignment  the  rule  of  oare  re- 
quired of  defendant,  under  the  otrcum- 
stanoea,  might  be  understood  by  the  Jury 
more  strongly  than,  we  suspeo^  tlie  trial 
court  intended.  Order  rerefaed. 


O'RILET  T.  OLAMFST. 
(Supreme  Court  of  Ifinuesota.  June  21. 1808.) 
WiTRMS  —  Cboss-Bxihinatioh  — Stxdihcb  — 
Records  in  Anot8br  Oasb. 

1.  It  is  improper,  on  eross-ezamlnaticm,  to 
ask  a  witneBs  as  to  the  coutenta  of  a  writtea 
inatnimeiit  not  in  evidence.  If  the  party  cross- 
examining  desire  to  ihow  the  coQtent^  and 
cross-examine  apon  them,  be  should,  u  ^e 
Instrument  be  admitted,  introduce  It,  and  make 
It  part  of  his  crosa-examination. 

2.  A  party's  pleadings  in  an  action  may 
be  admissible  against  him  in  another  action, 
as  fals  artmisBioDs;  but  the  Jadgment  in  the 
first  action^  the  parties  to  the  two  not  bdng 
the  same,  la  not  admissible,  either  as  an  ad- 
mission, or  as  evidence  of  the  fact  on  which 
It  is  baaed. 

(Byliabus  by  the  Court) 

Appeal  from  municipal  court  of  Minneap- 
olis; Elliott,  Judge. 

Action  by  Thomas  B.  O'RUey  against  Al- 
bert B.  Clampet  on  a  contract  Plaintiff  bad 
Judgment,  and  defendant  appeals.  Affirmed. 

A.  D.  Polk,  for  appelant  CbriBtenaen  A 
TntUe,  for  respondoit 

OILFIZiIiAN,  a  J.  When  the  defendant, 
tm  croaa-exa  mlnatlon  of  plaintiff,  a  wit- 
seSB  In  his  own  behalf,  asked  falm.  "If  you 
were  not  woiUng  for  Jones,  and  didn't  con- 
sider Jones  to  owe  you  anything,  why  did 
you  make  Exhibit  3,  and  therein  swear  that 
yon  did  the  work  for  Jones,  and  that  Jones 
owed  you  therein  9337?"  the  paper,  though 
plaintiff  had,  on  Its  being  shown  him,  tes- 
tifled  that  he  subscribed  and  swore  to  It, 
had  not  been  Introduced  nor  offered  in  erl- 
dence,  nor  did  defendant  then  offer  It,  nor 
state  tiiat  he  Intended  to*  offer  it,  and  the 
^pMstlon  was  properly  excluded.  If  a  par^ 
4eiires  to  ahov  the  oont«itB  of  a  paper, 
and  to  crose-examlne  upon  it,  he  must,  if  the 
wilting  be  admitted,  introduce  It  as  part 
of  his  croBfr«zamination.  1  QreenL  Sr.  M 
88,  403. 

TbmpaUgmmt  in  the  ratt  of  plalntUT  acalnst 


Jones  was  not  admissible.  Hie  lien  state- 
ment, the  complaint  in  that  action,  and  the 
other  papers  signed  by  plaintiff,  were  ad- 
missible as  his  admis^ons  or  declarations. 
But  the  judgment  was  no  admission  or 
declaration  of  his,  and.  It  being  between  otli- 
er  parties,  it  was  no  evld^ce.  In  this  ac- 
tion, of  the  facts  on  which  It  was  based. 

T^e  testimony  referred  to  in  aaatgnmaitM 
ot  error  2,  3,  and  4,  though  not  entitled 
to  much  wd^t,  was  admissible.  It  taid- 
ed  to  Bhov  defendant's  relation  to  the 
property  on  which  the  work  soed  for  was 
done,  and  that  he  atigbt  be  intereatod  tn  har- 
tng  It  done.  Order  affirmed. 


MORIART7  T.  HOHB  ms.  CO. 
(Stqireme  Court  of  Minnesota.  Jane  27,  18D3.) 
ImCBAHca— CoHDmoN  or  Polict  —  Uhoccupiw 

PXBMISBS. 

Under  the  condition  in  a  polii^  of  inanr- 
ance  that  "if  the  above-mentioned  premises 
shall  be  occapied  or  used  so  as  to  increase  the 
risk,  or  become  vacant  or  unoccupied,  without 
notice  to  and  consent  of  this  company  la  writ- 
ing, or  the  risk  be  increased  by  the  erection 
or  occupation  of  neifrhboringbaildiQffs,or  by  any 
means  whatever  within  the  control  of  the  as- 
sored,  without  the  consent  of  this  company  in- 
domed  hereon,"  the  policy  shall  be  void,  the 
worda  "bv  any  means  whatever,"  etc.,  do  not 
quaHfr  tne  words  "or  become  vacant  or  on- 
occupied." 
(Syllabus  by  the  Court) 

Appeal  from  diatrlct  court,  Ramsey  connty; 
BrlU,  Judge. 

Action  on  a  pcUcy  of  Ineurance  by  James 
Moriarty  against  the  Home  Insurance  Com- 
pany. Plaintiff  had  judgment  and  d^end- 
ant  appeala.  Reversed. 

8.  E.  HaU,  for  appelant  J.  O.  Mangan 
and  O.  H.  O'NeQl.  for  TeapooAeat. 

OILFILLAN,  0.  J.  Plaintiff  was  Insured 
defendant's  policy  upon  a  certain  dwdllng 
house.  The  policy  contained,  among  other 
conditlwis:  "If  the  abore-mentloned  prem- 
ises shall  be  occupied  or  used  so  as  to  In- 
crease the  risk,  or  become  vacant  or  unoccn- 
pled,  without  notice  to  and  consent  of  this 
company  in  writing,  or  the  risk  be  increased 
by  the  erection  or  occupation  of  neighboring 
buildings,  or  by  any  means  whatever  within 
the  control  of  tiie  assured,  vithout  the  con- 
sent of  this  company  indorsed  hereon, 
•  •  •  then,  and  in  every  such  case,  this 
policy  shall  be  void."  The  dwelling  having 
become  vacant,  by  a  tenant  leaving  without 
notice,  before  the  fire,  the  court  below 
diarged  tlie  Jury  that,  if  It  became  vacant 
by  means  not  within  his  control,  then  i>lalQ- 
tlff  could  recover.  It  raises  the  question 
whether  the  words  "by  any  means  whater^ 
within  the  control  of  the  assured"  qoallfy 
the  words  "or  become  vacant  or  unoccupied.'* 
It  requires  a  very  forced  and  umiataral  cob- 
Btruction  to  give  the  words  that  effect, — a 
constroction  which  would  not  occur  to  mnj 
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one  reading  the  poller  for  the  purpose  of  de- 
termining whether  he  would  accept  It.  The 
part  of  the  policy  quoted  gpectfles  sereral 
cases  or  conditions,  each  following  a  dlsjunc- 
tlre  to  show  that  It  is  a  condldon  hj  Itself. 
They  are  divided  into  two  groups,  each  fol- 
lowed by  words  qualifying  each  case  in  the 
group.  In  the  first  group  are  the  case  of  In- 
crease of  risk  by  the  manner  of  use  or  oc- 
cupatlou,  and  the  case  of  becoming  vacant  or 
unoccupied,  and  the  qualifying  words  appli- 
cable to  those  cases  are  "without  notice  to 
and  consent  of  this  company  In  writing," 
those  words  completing  the  condition.  In 
the  second  group  are  increase  of  risk  first  by 
the  erection  or  occupation  of  neighboring 
buildings;  second,  by  any  means  whatever 
within  the  contrcd  of  the  assured.  Then  fol- 
low the  words  qualifying  the  cases  In  this 
group, — "without  the  assent  of  this  company 
indorsed  hereon."  It  would  be  a  forced  and 
unnatural  reading  to  ^mp  the  words  "or 
by  any  means  whatever,"  etc.,  over  the 
words  "without  notice,"  etc.,  following  the 
first  ^up,  and  read  them  Into  each  case  In 
that  group,  and.  If  that  could  he  done,  in  or- 
der to  make  sense  It  would  be  necessary  to 
leave  out  a  word.  Try  It  thus:  "Become 
vacant  or  mioccnpled,  or  by  any  means  what- 
ever within  the  control  of  the  assured." 
Strike  out  the  word  "or"  before  the  .word 
"by,"  there  is  some  meaning,  but  leave,  that 
word  In,  and  there  is  no  sense  to  the  words 
following  It  A  very  slight  change  in  the 
phraseology  of  conditions  of  this  character 
In  policies  will  materially  change  the  mean- 
ing, and  for  this  reason  we  get  no  aid  from 
any  cf  the  decisions  to  which  we  are  re- 
ferred. Cor  In  no  one  of  them  were  the  words 
predscAy  as  In  this  case.  Of  course,  such  a 
L-ondlUon  Is  not  to  be  understood  as  avoid- 
ing the  policy  the  moment  the  premises  be- 
came vacant  The  assured  must  have  a  rea- 
sonable time  within  which  to  comply  with 
the  condition  by  giving  the  notice.  Whether 
more  than  a  reasonable  time  elapsed  was 
not  made  a  question  In  the  case. 
Order  reversed. 

STATE  V.  KLTTSEMAN  et  al. 
(Suprane  Court  of  Minaeaota.  June  22,  18930 

PLACIKO  OBiltRl'CTIOSS  OW  RAILROAD  TRACK— 
DICTHEHT  —  l»PANBU.VO    JORT  —  OaPACITT  TO 

Commit  Ciumb— Phescmptions. 

1.  An  indicttn«Dt  for  pladnic  an  obctmetlon 
on  a  railway  track  hdd  to  Boflieiently  state  the 

offense. 

2.  Wliere  tlie  conrt,  cm  the  challenge  of  the 
nTnte.  iraproppriy  rejfcts  a  juror,  It  will  not  prej- 
iiilice  the  defendant,  if  he  was  tried  by  an  im- 
partial Jury,  and  the  jury  will  be  presamed 
to  have  been  impartial  u  nothing  appear  to  the 
contraiT- 

3.  Where  one  cbarged  with  crime  is  above 
the  ape  at  which  capacity  to  commit  crime  is 
presumed,  his  own  testimony  that  he  did  not 
know  it  was  wrong  to  do  the  act  constitattOK 
the  crime  will  not.  In  the  absence  of  aoy  evf 


dence  as  to  his  general  mental  capacity,  tcad 

to  remove  the  presnmption. 
(Syllabus  by  the  Court.)  ■ 

Case  certified  from  district  court,  Norman 
coon^;  Mills,  Judg& 

Henry  Kloseman  and  others  were  convlc^ 
ed  of  pla(dng  obstructions  en  a  railroad 
track,  and  the  case  was  certtfled  to  the 
supreme  court  for  dstermlnatlon.  Conviction 
sustained. 

H.  W.  Chllds,  Atty.  Oen.,  and  Geo.  B. 
Edgerton,  Asst  Atty.  Qea.,  for  the  State. 
W.  W.  Oalklna  and  O.  MomeBS,  for  defend- 

nut 

OILFILLAN,  0.  J.  Defendants  were  ]a 
dieted  for  pladng  obstmctloiis  i^on  a  raUr 
road  trade  They  objected  to  any  evlilencf 
being  Introdnred,  on  the  ground  that  the  ta- 
dlctment  does  not  state  facts  snfflrlent  to 
constitute  a  pnbUc  offense.  The  spedflc  ob- 
Jectlui  to  llie  Indictment  Is  that  It  does  .not 
state  with  certain^  that  the  obstrocllcMis 
were  placed  on  the  track.  It  states  that  tb^ 
defendants  did  "Vlllfnlly.  wrongfnUy,  maU 
dously,  and  feloniously  place  an  obatnictlon 
to  wit,  five  piles  at  luge,  heavy,  oak,  rail- 
way cross- ties,  all  of  Which  piles  being  within 
a  distance  of  seven  hundred  feet  upon  th» 
track  of  a  eertstai  nUway,"  etc.  The  want 
of  a  comma  after  the  word  "feetr*  confuses 
somewhat  the  raranlns  of  the  aentmoe. 
Pnnctnatlon,  thouiAi  freqwntly  of  use  In 
determining  the  meaning  of  smtencea.  is 
not,  nor  Is  Its  absence,  alvrays  controlling. 
Comts  freqnendy  dlsresard  It,  and  some- 
times supply  It,  eq^edally  where  It  la  neces- 
sary In  order  to  give  a  meantng  to  the  words. 
In  this  biatance,  the  words  "place  an  obstruc- 
tion" must  be  held  to  refer  to  the  words 
"upon  the  track,"  eto.,  elw  the  sentence 
began  Is  not  completed,  and  the  words  reafly 
have  no  meaning.  Bnt  they  have  a  dear 
meaidng  If  we  sapply  a  comma  at  ttie  point 
suggested.  While  its  abseiuie  may  make  a 
more  careful  reading  necessary  to  get  at  the 
meaning,  we  do  not  aee  how  any  one  conJd 
be  misled,  or  conid  arrive  at  any  otiier 
meaning  than  that  the  deftedants  placed  Ihe 
ties  upon  the  track. 

Whether  the  foots  stated  by  the  Juor 
Aamodt.  on  being  challenged,  made  a  case 
of  implied  bias,  within  the  statute,  or  not, 
his  rejection  could  not,  so  far  as  the  record 
shows,  have  prejudiced  the  defendants.  They 
had  no  right  to  any  particular  juror  being 
selected,  provided  they  bad  an  impartial 
jury  to  try  their  case,  and,  notbli^  appearing 
to  the  contrary.  It  Is  to  be  presumed  that 
the  jury  was  Impartial.  See  Thomp.  Trials, 
i  120,  and  cases  dted. 

Badi  of  the  defendants,  when  sworn  In 
his  own  behalf,  admitted  doing  the  acts 
constituting  the  offense,  so  that  the  jury 
could  not,  without  violating  their  oaths, 
do  else  than  convict 

Two  of  the  defendants  were  eadi  15  years 
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old,  and  the  other  16  years  old,  so  that  they 
were  presumed,  under  the  Penal  Code,  (sec- 
tions 15-17,)  to  be  responsible  for  th^  acts. 
There  was  no  attempt  to  remove  the  pre- 
sumption by  proof  of  less  mental  capacity 
than  boys  of  th^  age  ordinarily  have,  or 
that  they  had  not  sufficient  capacity  to  un- 
derstand what  they  did,  or  to  know  its 
wrongfulness.  Their  own  testimony  Uiat 
they  did  not  know  It  was  wrong  to  put  the 
ties  on  the  track,  and  did  not  know  that 
the  ties  might  throw  the  train  off  the  track, 
and  Injure  the  passengers,  did  not,  in  the 
absence  of  any  evidence  upon  the  question 
of  their  general  mental  capiicity,  mlse  any 
issue  as  to  their  respon^blU^  for  their  acta, 
for  the  Jury  to  pass  on.  It  did  not  tend  to 
prove  either  of  them  to  liave  been  an  idiot. 
Imbecile,  lunatic,  or  Insane  person,  or  that 
he  was  laboring  under  such  a  defect  of  rea- 
son as  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  not  to  know  that 
the  act  was  wrong.  Pen.  Code.  §  19.  There 
was  no  error,  therefore,  in  the  charge  of  the 
cotirt.  or  In  Us  refusals  to  charge.  The  case 
will  be  remanded  to  the  court  below  for  fur- 
ther proceedings. 

VANDERBURGH,  J.,  took  no  part  In  ttw 
decUos. 


HART  et  al.  t.  EE9SLER. 
(Supreme  Ooort  of  Minnesota.  June  27,  ISBS.) 
Bale  of  FEKBtiXALTT— Etidbxcb. 
Evidence  Md  iDsaffldent  to  show  a  sale 
In  praeaenti  of  personal  property. 
(Syllabos  br  the  Court) 
Appeal  from  municipal  court  of  St  Paul; 
Gory,  Judge. 

Action  for  oonTaakni  Jcta  Hart  and 
others,  copartners  as  Hart,  Murphy  & 
Whaley,  against  Julius  Kesaler,  trading  as 
juUns  Kessler  &  Go.  Defoidant  had  Judg- 
ment and  plaintiffiB  appeaL  Affirmed. 

McLftoglilin  &  Morrison,  for  appellants. 
WUllama  &  Schoonmaker,  tor  respondent 

GILFILLAN,  C.  J.  The  action  b^g  for 
conversion,  the  plaintiffs  cotild  not  recover 
unless  they  proved  their  rlg^t  of  property  in 
the  chattels  alleged  to  have  been  converted. 
The  evidence  Introduced  by  th«n  did  not 
tend  to  prove  this.  They  having  sold  the 
chattels  (5,000  cigars,  worth  $300)  to  Curty, 
the  most  that  could  be  claimed  for  the  evi- 
dence was  that  he  orally  agreed  to  retransfer 
them  to  plaintiffs,  and  they  agreed  to  take 
them  In  payment  of  their  account  against 
him.  Nothing  was  done  that  could  be  con- 
strued to  be  a  delivery  or  a  payment  for 
them,  and  nothing  said  indicating  that  the 
parties  understood  It  to  be  a  completed  re 
transfer  of  the  property,  or  anything  but  an 
executory  agreement  to  retransfer.  The  fact 
that  Ourry  excepted  the  cigars  from  his  bill 
m.  sale  to  defendant  had  no  tendency  to 


prove  a  sale  In  pra«Mntf  to  plalntUb.  It  was 
not  abuse  of  discretion  to  refuse,  the  day 
after  the  proofs  were  dosed,  to  reopen  the 
case  for  plaintiffs  to  make  furOtar  proofk. 
Order  affirmed. 


WATSON  V.  MINNEAPOLIS  ST.  BY.  GO. 
(Supreme  Court  of  Minnesota.    June  27.  1893.) 
Street  Rajlwatb  —  Cou^ieioM  wits  Vbhici-b— 

NSOUOBNCB  —  C<»TaiBUTOBT    NEOLIOBNCB  — 

QnESTiox  FOR  Just  —  Bbnoing  Oct  Jukt  for 

FUBTHEB    DEUBBKATI0:(B  —  INSTBOCTIOSS  0» 

TAKTICD1.AB  Facts— RiOBTS  TO  Cbossiho  as  bb 
TWBBX  Cak  and  Vehiclb — Dahaobs. 

1.  One  who  had  been  a  conductor  of  ah 
electric  street  car  for  two  moDths  hdd  compe- 
tent to  testli^  within  what  distance  sudk  a 
car,  goiog  at  a  <q^edfled  ntt  of  veed»  can  Iw 
stopped. 

2.  Evidence  Mdd  to  nuke  a  ease  tax  the 
iuTY  on  the  Questions  of  both  defendants  and 
plaintiff's  Degligencft. 

3.  When  a  }iu7  report  th^  cannot  urei^ 
It  is  in  the  discretion  or  the  court  to  weaA  theta 
out  for  further  deliberation. 

4.  Id  SDch  case  it  is  proper  for  the  court 
to  urge  them  to  use  all  reasonable  effMts  to 
come  to  an  agreement  and  to  state,  as  a  rea- 
son fbr  It,  that  the  case  Is  an  expainve  me  to 
try. 

5.  At  a  street  crossing  as  hf^  a  d^ree  of 
care  is  required  of  those  in  charge  of  an  dectiie 
street  car  as  of  those  driving  other  vehicles. 

a.  Where  the  fact  to  he  found  is  to  be  de- 
termined apoD  the  coneideratioD  of  nnmeroiis 
fect^  and  circnmatanceB  proved,  whether  and  to 
what  extent  the  trial  court  where  it  has  fultj. 
correctly,  and  clearly  stated  to  the  jary  the 
general  rules  that  are  to  control  them  io  then* 
deliberations  on  the  facts,  shall  call  their  at- 
tentioD  to  particular  facta  and  circumstances, 
is  In  its  discretion. 

7.  A  street-railway  car  has  no  prioiitr  of 
way  at  a  street  crossing,  with  respect  to  other 
vehicles,  and  when  the  driver  of  such  another 
vehicle,  approaching  the  street-railway  track 
to  crofis  it,  sees  a  car  approaching  at  such  a 
distance  that  he  can  apparently  make  the  cross- 
ing safely,  he  bMM  a  right  ta  attempt  it  and  It  is 
not  negligence  per  se  in  him  to  attempt  It  with- 
out looking  a  second  time  at  the  car. 

8.  Upon  much-traveled  streets  in  a  dty  it 
is  negligence  to  ran  an  electric  street-railway 
car  over  a  crossing  at  a  high  and  dangeroos 
rate  of  speed;  snd  it  Is  also  negligence  to  roo 
It  over  a  crossing,  the  person  in  charge  of  it 
not  being  on  the  lookout,  nor  having  the  car 
under  cootrol,  nor  using  the  proper  means  to 
stop  It,  so  as  to  avoid  a  collision. 

V.  l>amages  hdd  not  ezcasiriTeu 
(Syllabus  by  the  Gonrt) 

Appeal  from  district  court,  HomepiD 
connty;  Oanty,  Judge. 

Actltm  for  personal  liijitrlea  tar  lAKflns 
K.  Watson  agahist  the  MiimeapoUs  Street- 
Railway  Company.  Plaintiff  had  Judffment 
for  96,000,  and  de^aUlant  appealSL  Af- 
firmed. 

Koon,  Whelan  &  Bennett,  for  appellant. 
Merrick  &  Merridt  and  H.  H.  Metrtck,  for 
resDondent 

GILFILLAN,  0.  J.  The  witness  Walden 
showed  himself  competent  to  state  within 
what  distance  an  electric  railway  car  goinf 
ac  the  rate  of  14  miles  per  hour  (at  whlcb 
rate  some  of  the  evldenoe  indicated  the  ear 
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which  Injured  plaintiff  was  going)  can  be 
sto[^>ed.  He  had  been  conduotor  on  such 
a  car  two  montha.  must  have  seen  sucb  cars 
stoi^ted  many  hundreds  of  times,  when  go- 
ing at  as'  tiigh  a  nite  of  speed  as  they  or- 
dinarily attain,  and  was  at  the  <tlme  con- 
ductor on  the  car  which  did  the  Injury.  lI 
must  be  presumed  that  he  was  an  ordina- 
rily obserrant  num.  and.  If  so,  he  must  have 
been  able  to  expreos  a.  pretty  accurate  opin- 
ion on  the  point 

The  evidence  made  a  fair  case  for  the 
jury,  both  as  to  the  negligence  of  tiie  de- 
foodant  and  the  contributory  n^iigence  of 
the  phdntiff;  so  that  the  3d,  4th,  and  6th 
asslgumesitB  of  error  are  not  well  taJcen. 
And  It  is  the  same  with  the  18th  to  the 
'S2d,  both  incluslTe.  and  the  2(ith  and  27th. 

Whether,  when  a  jury  comes  into  court, 
And  reports  that  it  cannot  agree,  it  shall 
tbei'eui;»on  be  discharged,  or  shall  be  again 
sent  out  to  deliberate  further  upon  the  case, 
is  In  the  discretion  of  the  trial  court;  and, 
before  this  court  could  order  a  new  trial  be- 
cause of  the  Jury  baving  been  sent  out 
again,  clear  abuse  of  discretion,  resulting 
In  prejudice  to  the  party  complaining,  would 
have  to  appear.  NotMng  of  the  idud  ap- 
pears In  tills  case. 

There  was  no  Imprc^riety  in  the  court 
ur^ng  upon  the  Jury  to  use  all  reasonable 
«tTorM  to  oome  to  an  agreement,  and  stat- 
\vg.  as  a  reason  why  they  should  do  so, 
that  the  case  was  an  expensive  one  to  try, 
both  to  the  county  and  the  parties. 

The  court  below,  in  its  general  charge,  In 
connection  with  some  requests  to  chaise, 
given  and  not  excepted  to,  stated  clearly 
and  condee^  the  rules  of  law  applicable 
to  the  respective  rights  of  the  parties  upon 
cbe  street,  and  the  duty  of  each  In  respect 
to  care  in  making  the  crossing,  and  the 
■natt^  of  negUgrace  or  absence  of  negli- 
gence on  the  i>art  of  either  or  both  the 
parties.  The  only  objection  to  the  general 
charge,  insisted  upon  in  appellant's  brief, 
Is  to  a  part  where  the  court,  after  stating 
the  degree  of  care  required  of  each  of  the 
Iiartles,  said:  "If  two  teams  collide  in  the 
Htrect,  you  must  determine  by  the  same 
rules  whether  they  were  usdnx  reasonable 
care  towards  each  ether,  and,  if  not,  who  is 
ro  blame."  The  only  su^estlon  in  the 
brief,  of  error  in  this,  Is  that  there  Is  a 
dlHurMice  between  an  electric  car.  running 
on  n  flxed  track,  and  a  team  able  to  turn 
to  the  right  or  left  That  la  an  Important 
considemtion  when  at  the  time  of  the  colU- 
tian  the  car  and  other  vehicle  are  passing 
.iloDK  the  same  straets,  and  the  question  is 
which  ought  to  h^tve  made  way  for  the 
oTJipr.  But  the  collision  in  tDls  case  was 
at  a  crossini;,  and  there  Is  no  question 
wliich  ought  to  have  turned  to  the  right 
or  left  to  let  the  other  pass.  Requiring 
of  those  In  charge  of  an  electric  car  at 
a  street  crossing  tlic  same  degree  of  care 
an  is  required  of  the  drivers  of  other  ve- 


ItJcles  is  not  stronger  ttuin  was  laid  down 
in  Shea  v.  RailWiiy  Co.,  (Minn.)  52  X.  W. 
Bep.  902,  when*  it  was  said:  "There  Is  no 
modification  or  excc:i<tiou  that  relieves  a 
atreet'rallway  company  from  exercising  at 
it-asi  as  much  care  to  avoid  coIUalons  with 
ether  vehicles  as  th'i  owners  of  the  hitter 
are  required  to  exercise  In  order  to  avoid 
collisions  with  the  cars."  So  that  the  de- 
gree of  care  required  of  a  atreet-rallway 
company  at  a  crossing,  by  the  clause  quoted 
froni  the  (diarge,  to  wit;  that  required  of 
the  driver  of  any  other  reldcle,  was  not 
overstaited. 

There  were  numerous  requests  to  chaise, 
some  of  them  very  long.  Those  oa  the  part 
of  the  appellant  take  up  over  five  pages  of 
the  paper  book.  There  is  a  growing  tenden- 
cy—not to  be  encouraged,  we  think — on  the 
port  of  attorneys  trying  causes,  especially 
those  where  the  fact  to  be  found  (such,  for 
Instance,  as  negligence)  Is  to  be  determined 
upon  the  consideratlcm  of  numerous  facts 
and  drcumstances  proved,  to  make  long  re- 
quests, Instiiicting  the  Jury  what  eCTect  they 
are  to  give  to  one  or  more  of  such  facts  and 
circumstances  In  arriving  at  a  conclusion  on 
the  principal  question.  It  Is  frequently,  per- 
haps generally,  unsafe  to  give  such  requests, 
as  it  may  indiue  the  Jury  to  con^der  unduly 
the  facts  and  circumstances  specified,  and 
leave  out  of  account  others  that  may  be  enti- 
tled to  materially  modify  their  effect  Sev- 
eral of  appellant's  requests,  which  the  court 
refused,  were  of  this  character.  An  illustra- 
tion of  It  Is  afforded  by  Its  ninth  request, 
which  was,  in  substance,  that  if,  when  plain- 
tlff  first  came  along  Bleventh,  to  cross  Wash- 
ington, be  saw  the  car  approaching,  and 
knew  it  would  cross  the  path  along  which  he 
was  moving,  and  he  drove  his  team  along 
such  path,  and  did  not  again  look  imtlt  such 
Interval  had  elapsed  that  the  car  was  too 
near  to  avoid  collision,  and  If,  during  such 
interval,  had  he  looked,  he  could  have  avoid- 
ed the  colUsIon,  he  was  guilty  of  negligence. 
This  leaves  out  very  important  (drcumstan- 
ces,  which,  on  the  questi<m  of  his  negligence, 
the  Jury  were  to  consider:  First,  the  dis- 
tance the  car  was  from  him  when  he  saw  it; 
second,  at  what  rate  of  speed  he  had  a  right 
to  suppose  It  was  approaclilng.  Suppose, 
when  he  saw  it,  the  car  was  so  far  away 
that  if  it  came  at  the  usual  rate  of  speed  he 
could  have  easily  passed  before  the  ,car 
reached  the  crossing.  Certainly,  in  such  case, 
it  would  not  be  negligence  per  se,  as  the  re- 
quest assumes,  to  cross  without  looking  a 
second  time.  The  fourteenth  request  has  pre- 
cisely the  same  fault. 

When  the  court.  In  Its  general  charge, 
states  fully,  correctly,  and  clearly  the  general 
rules  that  are  to  control  the  jury  In  their  de- 
liberations on  the  facts,  whether  it  will  call 
their  attention,  and,  if  bo,  to  what  extent  it 
will  call  their  attention,  to  particular  facta 
and  circumstances  tending  to  establish  the 
prindpal  fact,  such  as  negligence,  is  in  the 
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wnrnd  ^Uscretlon  of  ttie  court  It  win  not  be 
error  to  decline  to  do  It  at  all,  thon^  it  It 
do  It  la  each  a  way  aa  to  mlalead  the  jury, 
It  irill  be  error.  Of  coarse,  where  ttie  tact 
proved  ia  condnslve  upon  tlie  fact  to  be 
found,  aa  proof  of  an  attempt  to  cro»  a 
steam  railway  without  looking  and  listening, 
^en  there  Is  noOiIng  to  prev^t  the  party 
looking  or  listening,  and  by  doing  so  he  can 
avoid  the  danger,  ts  condndve  of  his  ne^l- 
gmce,  the  oonrt  must  so  Instnict  the  Jury. 
The  appellant's  lltti,  12th,  and  13th  requests 
were  merdy  the  application,  to  particular 
facts  and  drcnmstances  specified,  of  the  rules 
which  the  ooort  had.  In  Its  general  charge 
or  In  requests  givoi,  stated  to  the  Jury,  and 
It  was  proper  to  leave  It  to  them  to  make 
the  application. 

Hie  giving  ot  plalntlflTs  ftmrth  request  Is 
assigned  as  error.  That  request  comes,  at 
least,  very  near  to  being  obnoxious  to  the 
criticism  we  have  made  upon  Bcveval  re- 
quests on  the  part  of  the  defoidant,  and  It 
Is  neeessary  to  consider  If  It  could  have  mis- 
led the  jury.  It  may  be  divided  Into  two 
parts,— the  first  relating  to  the  question  of 
plaintiff's  negligence;  the  second,  to  that  of 
d^oidant's  n^^igence.  The  first  part  Is  the 
pn^posltlrai  that  it,  when  plaintiff  was  about 
to  cross,  the  car  was  not  on  ^t  portion  of 
the  street  over  which  he  attempted  to  cross, 
and  was  not  threateningly  near  or  threaten- 
ingly aijproachlng  the  same,  or  If  there  was 
nothing  to  warn  the  plaintiff  of  the  approach, 
or  of  the  rate  of  speed  at  which  It  was  ap- 
proaching, he  might  lawfully  drive  acroes 
said  trade  The  objection  to  this  part  of  the 
request  Is  that  It  Ignores  the  conceded  fact 
in  the  case, — that  he  saw  the  car  as  he  ap- 
proached the  crossing,  from  wUch  It  ts 
claimed  that  warning  of  the  car's  approach 
was  unimportant.  As  he  was  about  to  cross 
he  saw  the  car  just  coming  off  of  Twelfth  ave- 
nue, nearly  a  block  away  from  him,  and  there 
was  no  evidence  that  he  saw  It  again  till  he 
was  already  on  the  track,  and  It  was  too  late 
for  him  to  avoid  a  colllsimi.  The  request  Is 
to  be  understood,  and  the  jury  must  hare 
understood  It,  with  reference  to  that  situa- 
tion. If  he  had  no  other  notice  of  the  ap- 
proach than  having  seen  It  a  block  away,  and 
no  wambig  that  It  was  approaching  at  such 
rate  of  speed  that  he  could  not  safely  at- 
tempt to  cross,  he  had  a  right  to  do  so,  unless 
he  was  bound,  seeing  It  at  that  distance,  to 
stop  till  ft  passed.  Bat,  as  held  in  the  Shea 
Cose,  a  car  on  a  street  railway  has  not,  as, 
from  the  necessity  of  the  case,  has  a  train  on 
an  ordinary  steam  railway,  a  priority  of  way 
at  the  crossing.  Of  course  It  would  be  negli- 
gence to  attempt  It  when  one  has  reason  to 
brieve  that  the  car  cannot  be  controlled  or 
checks  so  as  to  avoid  a  colllBlon  before  he 
gets  across.  But,  with  the  uncontradicted 
evidenue  In  the  case  as  to  the  distance  within 
which  tb»  car  could  be  stopped,  one  seeing 
It  nearly  a  tdodc  away,  as  he  was  about  to 
go  upon  the  crossing,  would  not  have  any 


reaaoD  to  >m>pow  It  dangetons.  There  wa» 
no  error  In  tluit  part  of  tb»  reqnest  After 
what  we  have  stated  above  from  the  request. 
It  conttamed:  "And  If,  tai  the  exercise  of  or- 
dinary care,  as  a  prudent  person,  In  bo  do- 
ing, he  was  Injured  through  the  negligence 
of  the  defendant  In."  Then  fbllows  the  spec- 
ification €^  acts  or  neglects  vrfalch  the  court. 
In  effect,  charged  vrould  be  ne^gence.  The 
first  ot  these,  to  whldi  attmtion  Is  called  by 
appellants  brief.  Is:  ■''If  said  car  was  ronnlng 
at  a  Ugh  and  dangerous  rate  of  speed." 
There  can  be  no  question  that,  upcm  mudi- 
traveled  streets  In  a  d^,  that  would  be  neg- 
ligent The  second  Is:  If  the  person  In 
charge  "was  not  tiien  on  the  lof^ont,  and  did 
not  then  have  his  ear  under  control;  Oid  not 
use  the  proper  means  or  necessary  means  to 
stop  said  car,  and  avoid  such  collision.'* 
What  Is  tiien  Indicated  as  the  duty  of  one  In 
charge  ta  such  a  car  Is  not  higher  than  would 
be  required  of  an  ordinary,  prudent  person  In 
propelling  through  the  thronged  street  of  a 
dty  so  dangerous  a  vehlde  as  an  dectric  car. 
The  neglect  of  tba.t  duty  would  be  negli- 
gence. 

TbB  damages  allowed  were  large,  but,  in 
view  ot  the  Injurlea  sustained  pialndfT,— 
severe,  lasting,  and  liable  to  terminate  tA- 
tally,— we  do  not  consider  them  excessive. 

Order  affirmed. 


WAT  V.  CXILTBR. 

(Supreme  Court  of  Minneaota.  Jane  28,  1893.) 
AoTiOH  aa  jDDOMKaT  9T  AssiorfBB  —  Bet-Off— 

MSOOTIABLS  iNSTRUMSmS  —  LlHlT&TlOX — C03(- 

vuoT  or  Ijaws. 

1.  In  an  action  on  a  Jadgmnit,  by  an  »*- 
■iniee  thereof  the  defeodant  ma^  Bet  off  on  io- 
debtedneBs  of  the  aasignor,  the  cnigioal  judg- 
ment creditor,  to  him,  existing  at  toe  lime  of 
the  Rasignment. 

2.  As  respectB  promisaorr  notes  made  in  & 
foreign  state  oy  a  resident  thereof,  the  statute 
of  limitations  of  this  state  does  not  bar  an  ar^ 
tion  signet  the  maker,  la  tlie  absenoe  of  proof 
that  he  had  become  a  retfdent  of  this  at.tte. 
The  actitm  Is  not  barred  by  tiie  law  of  the  for- 
eign state.  In  the  absoice  of  irroof  of  the  ftoreign 
law. 

(Syllabus  by  the  Qontt) 

Appeal  from  district  court.  Traverse  coun- 
ty; Brown,  Judge. 

Action  on  a  Judgmmt  by  Frank  A.  Way 
against  O.  H.  Oolyer.  Defendant  had  Judg- 
ment, and  plaintiff  appeals.  Affirmed. 

J.  Bohmbadi,  for  appellant  W.  H.  Towns- 
end,  for  reqHmdent 

DICKINSON,  J.  This  Is  an  action  upon  a 
Judgment  recovered  by  one  Thing  ai^ilnst 
this  defendant.  In  the  state  of  Wisconsin, 
hi  August,  1887.  In  October,  1887,  Thing  as- 
signed the  judgment  to  one  Benjamin  F. 
Way,  and  in  January,  1891,  the  latter  as- 
signed It  to  this  philntiff.  In  1879,  In  the 
state  of  Wisconsin.  Thing  executed  to  this 
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defendant  hU  protnlasory  notM  for  consider-  ] 
able  sums,  payable  at  different  times  in  the 
fear  1880,  and  which  have  merer  been  fnlly 
paid.  The  defendant  held  theae  notes  against 
Thing  when  the  latter  assigned  his  judgment 
to  Way.  In  this  action  the  def»idant  plead- 
ed these  notes  as  a  set-off,  and  this  defense 
was  sustained  by  the  court.  We  bold.  In 
accordance  with  the  ruling  of  the  court  be- 
low, that  this  Indebtedness  of  Thing  to  the 
deftwlant  on  the  notes,  existing  at  the  time 
of  the  assignment  of  the  judgment,  was  al- 
lowable as  matter  of  set-off,  to  defeat  a  re- 
covery In  this  action.  The  assignment  of  the 
judgment  was,  as  the  statute  dei-lares,  "with- 
out prejudice  to  any  set-off  or  other  defense 
existing  at  the  time  of,  or  before  notice  of, 
the  nsaignment."  Gen.  St.  1878,  c  00.  fi  27. 
The  assignee  acqnlKd  the  judgment  subject 
to  any  set-off  or  other  defense  which  would 
have  bc«i  available  to  the  judgment  debtor 
as  against  Uie  as^gnor,  the  original  jod|^ 
ment  creditor.  Brisbin  t.  Kewhidl,  5  Minn. 
273,  <Gil.  217.)  And  see  La  Due  v.  Bank. 
31  Minn.  33,  16  N.  W.  Bep.  426.  If  Tblng. 
without  baring  assigned  bis  Judgment,  bad 
prosecuted  an  action  like  this,  to  reoOTOT  on 
the  Judgmmt,  the  defendant  wonld  have 
been  allowed  to  set  off  tiie  counter  Indebted- 
ness of  the  former  on  bis  promlssoEy  notes 
then  held  by  the  defendant  Sodi  a  counter- 
claim  would  bare  beoi  authorlEed,  within  the 
the  terras  of  oar  statute.  "In  an  action  aris- 
ing on  contract,  any  other  cause  of  actlui, 
arising  also  on  contract^  and  existing  at  the 
commencement  of  the  action."  St. 
1878.  c  66,  i  97,  subd.  2;  Taylor  t.  Root, 
•43  N.  7.  83S,  The  action  on  Uie  Judgment 
is,  within  the  meaning  of  the  statute,  an  ac- 
tion nrlslnff  on  contract,  a  Judgment  b^g 
a  contract  of  record.  1  Chit  Cont  (Uth 
Amer.  Ed.)  2,  3;  Taylor  t.  Root,  supra; 
O'Brien  t.  Tonng,  N.  T.  428,  430,  437.  If 
the  right  of  action  on  the  notes  had  become 
barred  1^  any  statute  of  limitations,  that 
van  a  Inatter  of  defense,  to  he  established 
by  the  party  oppoting  the  asserted  claim  of 
liability  on  the  notes.  Trebby  Simmons. 
3S  Minn.  508,  38  N.  W.  Kep.  0»3.  These 
notes  were  made  In  Wisconsin,  and  it  Is 
suffli^ratly  apparent  that  the  maker.  Thing, 
mided  there.  He  does  mit  appear  to  hare 
ever  become  a  rerident  of  this  state.  Hence 
It  Is  not  apparent  that  the  right  of  action  on 
them  has  \)eea  barred  bF  our  statute  of  llm- 
liations.  Smith  t.  Glover,  44  Mtnn.  200,  205, 
4ii  N.  W.  Rep.  40G:  Hoyt  t.  McXeU,  13  Minn. 
39c>,  (QOl  362;)  Fletcher  r.  Spaulding,  9 
)llun.  64,  (GU.  i>4.)  Neither  does  the  cause 
of  action  appear  to  hare  been  barred  by  any 
stutute  of  the  state  of  Wisconsin,  for  no 
sDitute  of  that  state  was  pleaded  or  prored. 
IIr)yt  T.  McNeil,  supra. 

The  conclusions  above  Indicated  are  de- 
cisive of  the  case.  While  the  sixth  finding  of 
the  court  was  probably  not  justified  by  the 
evidence,  as  It  appears  In  the  record,  It  be- 
comes Immaterial,  In  view  of  the  other  de- 


V.  QUnnr.  74fr 

I  f  ense  or  set-off,  to  which  we  hare  niiore  par- 
ticularly refierred.  Order  affirmed. 

VANDBBBURGH,  J.,  did  not  alt 


SCOFIBIiD  T.  QUINN. 
(Saprems  Ooart  of  Hinnesots.  Jane  28,  1893.>- 
QmrriNo  Trru— Evfoiicixo  Hksbalbd  Oo>- 

TKACT. 

In  an  actloo.  under  the  stmtste,  to  de> 
termine  adverse  claims  to  real  estate,  the  de> 
fendant  asserted  title  by  a  conveyaQce  from  the 
plaintiff  to  her  (plaintiff's)  mother,  and  by 
devise  from  the  latter  to  the  defradant.  In  re- 
ply, the  plaintiff  alleged  that,  simultaneously 
with  the  delivery  of  the  deed  (quitclaim)  to  her 
toother,  the  latter  executed  asd  delivered  to 
her  a  written  iastramait,  not  under  seal,  (let 
forth  Id  fnll.)  referrlDg  to  the  deed,  and  declar- 
ing the  intention  of  the  parties  to  be  that  the 
grantee  should  hold  only  a  life  estate;  it  heing 
pleaded  also  that  this  was  in  accordance  with 
the  agreement  of  the  parties,  and  that  the  two 
instruments  were  parts  of  the  same  trauisiic- 
tion,  and  were  inteaded  to  carry  Into  effect  the 
agreement  and  purpose  to  convey  a  life  estate. 
The  conveyance  was  made  upon  considerations 
of  filial  duty-  Beld,  that  the  two  Instruments 
should  be  read  together,  to  ascertain  the  inten- 
tion of  the  parties.  It  bdng  apparent  that  the 
parties  Intended  the  ansealed  writing  to  qualify 
the  deed  referred  to  therein,  equity  will  afford 
relief,  and  carry  that  intention  into  effect,  not- 
withstanding it  was  not  so  executed  as  to  af- 
fect in  law  the  absolute  terms  of  the  deed.  Up- 
on the  facts  allege<l  In  the  reply,  (in  this  stat- 
utory action,)  the  plaintiff  was  entitled  to  relief 
in  fequity,  and  it  was  error  to  grant  judgment 
for  the  defendant  on  the  pleedlags. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Lochren,  Judge. 

Action  by  Annie  B.  Scofield  against  Jennie 
E.  Qulnn  to  determine  the  ralldlty  of  ad- 
verse claims  to  reolty.  Defendant  had  Judf^ 
ment,  and  plaintiff  appeals.  Rerersed. 

B.  J.  Burglehans  and  F.  V.  Brown,  for  ap- 
pellant J.  F.  Fitzpatrick,  for. respondent. 

DIGKINSOX,  J.  On  mvtlon  of  the  defend- 
ant, judgmoit  was  rendered  In  her  favor  oi* 
the  pleadings,  and  the  plahitlff  appealed 
therefrom.  Hie  plaintiff  being  in  the  posses- 
sion of  certain  real  estate,  and  asserting  title 
thereto,  Instituted  the  acHon  under  the  stat- 
ute to  determine  adrerse  claims  asserted 
the  defendant.  The  defendant,  tUs  respond- 
ent, answered,  setting  up  title  through  a 
conr^rance  made  by  the  plaintiff  to  Margaret 
Brosscau  In  1&79,  and  who  died  In  ISSS,  leav- 
ing a  wUl,  by  which  ahe  devised  to  tills  rc< 
pendent  an  undivided  one-fourth  of  the 
premises.  The  plaintiff  replied,  setting  forUi 
this  state  of  facts:  The  plaintiff  was  a 
daughter  of  Margaret  Brosseau,  who  had  no 
home,  and  was  In  Indigent  cinnimstances. 
For  the  purpose  of  providing  a  home  for 
her  mother,  the  plaintiff  proposed  to  ^ve  to 
her  a  life  estate  In  the  land  in  Question,  anA 
for  the  purpose  of  doing  so  the  plaintiff  exe- 
cuted a  quitclaim  deed  of  conveyance  to  her 
mother  in  such  form  as  would  have  oonr^ed 
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the  whole  estate.  The  deed  was  executed 
In  August,  but  was  not  dellTered  until  Oo- 
tober  2lBt,  at  which  time,  for  the  purpose 
of  llmltluff  the  grant  to  a  life  estate,  m  ac- 
cordance with  the  agreement  of  the  parties, 
Margaret  Brosseau  made,  signed,  and  exe- 
cuted, aud  deltvered  to  the  plalntitT.  idmul- 
taneously  with  the  delivery  of  the  deed  of 
converance,  and  as  a  part  of  the  same  trans- 
action, this  Instrument  in  writing:  "Oct 
21st,  1879.  Bloomlngton.  I^dley  Farm.  I, 
Margaret  Brosseau,  do  agree  and  promise  to 
my  daughter,  Annie  £3.  £^dley  Scofleld,  not 
to  bargain,  sell,  or  dispose,  without  bet  con- 
sent, the  lands  lying  In  Bloomlngton,  known 
as  the  'Findley  Farm,'  conveyed  to  me  by 
quitclaim  deed  the  23d  of  August,  1879,  it 
being  understood  between  na  that  I  shall 
bold  only  a  life  estate  in  said  land.  Signed 
and  delivered  by  me,  Margaret  Brosseau." 
If  thla  instrument  and  the  deed  therein  re- 
ferred to  are  to  be  read  tt^ther  as  though 
they  had  been  but  one  instrument,  and  ef- 
fect glv^  to  both  according  to  the  expressed 
lDt«itlon  of  the  parties,  the  grant  should  b(> 
construed  as  being  only  ot  a  life  estate.  The 
language  of  the  above-redted  Instrument 
oleariy  indicates  that  each  was  the  intention 
of  the  grantee,  and  according  to  the  allega- 
tions of  the  reply,— the  truth  of  which  is  to 
lie  taken  as  admitted,-~6uch  was  also  the 
Intratlon  of  the  grantor,  evinced  by  re- 
quiring the  execution  of  that  Instrument  and 
by  her  acceptance  of  It  when  she  delivered 
ber  deed,  and  as  a  part  of  the  same  trans- 
action. It  would  seem  to  be  difficult,  reading 
the  two  Instruments  together,  to  attribute  to 
the  parties  any  other  intention.  It  Is  of  sec- 
ondary importance  In  what  part  of  the  In- 
struments the  Intmtion  la  expressed,  if, 
notwithstanding  any  technical  impropriety 
In  the  anangement  or  assodation  of  the 
different  clauses,  the  intention  Is  manl- 
Cml  S^ten  V.  City  of  Moorhead,  (Minn.) 
B3  N.  W.  Bep.  807.  The  only  ap- 
parent reason  which  might  prevent  the 
court  from  reading  die  two  instroments 
together,  and  giving  legal  effect  to  the  inten- 
tion thus  disclosed,  is  the  fact  that  the  above- 
redted  writing  Is  not  sealed  and  attested  in 
accordance  with  the  law  relating  to  convey- 
ances of  real  estate  But  allowing  all  pos- 
sible force  to  this  fact.  It  is  not  conclusive. 
In  this  form  of  action  the  defendant  oc- 
cupies, as  respects  the  title  asserted  by  her, 
the  position  ordinarily  assumed  by  a  pliilntiff. 
Walton  V.  Perkins,  28  Minn.  413, 415. 10  N.  W. 
Rep.  424.  She  Is  seeking  to  sustain  and  en- 
force, as  against  the  plaintiff,  a  claim  of 
ownership  in  fee.  If  the  facts  alleged  In  the 
reply  would  constitute  a  defense,  or  entitle 
the  plulntUf  to  any  relief,  whether  legal  or 
equitable,  as  against  the  defendant's  assert- 
ed title,  it  was  error  to  give  Judgment  against 
the  plaintiff  on  the  pleadings.  School  Dlst, 
T.  Wrabeck,  31  Minn.  77,  XC  N.  W.  Rep.  493. 
It  may  be  conceded  that  the  deed  alone  con- 
veyed the  legal  title,  and  that,  It  It  wen  not 


for  Intervention  of  the  court  in  tiie  ex- 
erdse  of  Its  equitable  Jurisdiction,  the  other 
writtra  butnunent  could  not  be  glvcai  leeai 
effect,  as  limiting  the  <9eratl<m  of  ibe  deed 
to  a  ooaveyanoe  of  a  life  estate,  because  it 
was  not  ezecnted  with  the  formality  of  a 
seal  and  subscribing  wttneeses.  But  the  case 
Is  muh  that  eqtdtable  principles  should  t>e 
apidled  and  equitable  relief  afforded  so  far 
as  neoesnry  to  carry  Into  effect  the  Intoi- 
tloD  of  ttie  parties.  The  reply  shows  that  it 
was  the  agreement  and  Intention  of  the 
parties  that  a  life  estate  only  should  be  con- 
veyed, and  that  the  deed  and  the  other  instm- 
meat  were  executed  as  the  means  whereby 
that  should  be  done.  If  that  Intention  of 
the  parties  was  not  thus  accomplished  it  was 
aniy  because  one  of  the  Instruments  vraa 
technically  defective  as  to  the  manner  of  its 
execution,  so  that  In  the  strictness  of  the  law 
it  was  inadequate  to  qualify  the  effect  of  the 
other  Instrument,  standing  alone.  But  equi- 
ty will  afford  relief  In  such  a  case,  either  by 
reforming  the  defectively  executed  Instru- 
ment,  or  by  restraining  the  assertion  of  rights 
contrary  to  the  real  and  expressed  Inten- 
tion of  the  parties,  or,  a  right  to  reformation 
betng  shown,  treating  the  defective  in- 
strument  as  reformed.  Thus,  an  instrument, 
defective  for  want  of  a  seai  will  be  given 
effect  In  equity  by  reformation.  Bank  v. 
Hollenbeck.  29  Mhm.  322,  13  N.  W.  Bep.  143. 
So  of  an  Instrument  defective  for  want  of 
witnesses.  Ross  v.  WortUngton,  11  Minn. 
438,  (Oil.  323.)  See,  also.  Chase  v.  Peck,  21 
N,  T.  581;  Bernards  Tp.  v.  Stebbhis.  109  V. 
8.  341,  349,  3  Sup.  Ct  Rep.  252;  Brlnkley  t. 
Bethel,  9  Helsk.  786;  Mastln  t.  HaUey,  61 
Mo.  190;  Smith  v.  Ashtcm,  Freem.  Oh.  308; 
Cockerell  v.  Gholmdey,  1  Buss.  &  M.  418, 
424;  1  Story,  Eq.  Jur.  (13th  Ed.)  p.  102.  It 
la  a  snffldoit  reason  for  the  Intervention  of 
equity  In  such  a  case  as  this  that,  hi  the  ab- 
sence of  such  relief,  not  only  will  the  real 
IntentlonB  of  the  puties  fall  of  acoMnpllsh- 
ment,  but  the  transaction  would  have  the 
effect  of  defrauding  one  party  for  the  benefit 
of  the  other.  The  grant  made  to  the  plain- 
tiff's mother  was  based  only  on  the  considera- 
tion of  filial  duty  and  affection.  It  was  tai- 
tended  by  both  parties  to  be  restricted  to  a 
life  estate.  They  adopted  means  supposed  to 
be  adequate  to  thus  limit  the  operation,  of 
the  deed.  By  their  failure  to  comprehrad 
the  legal  effect  of  the  writing,  the  entire  es- 
tate was  legally  conveyed.  If  that  efFect  Is 
to  be  ^ven  to  the  transaction  it  would  opi- 
ate as  a  fraud  on  the  plaintiff,  divesting  her 
without  consideration  of  the  estate  which 
both  parties  Intended  should  remain  In  her. 
It  may  be  suld  that  the  instruments  were 
In  the  form  Intended,  and  that  the  mistake 
was  only  as  to  the  legal  effect.  But  eren 
In  such  a  case  equity  will  grant  relief,  under 
proper  drcumstances,  as  was  considered,  in 
Benson  v.  Mnrkoe,  37  Minn.  30,  33  N.  W. 
Rep.  38,  and  cases  dted.  The  prindples  upon 
which  that  decision  was  founded  are  also  ap- 
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plicable  In  ttals.  OnrcondiuAonlBfliatQpontiie 
focts  stated  In  the  repl^  tbe  plaintiff  would 
hare  beat  mtitted  to  r^et,  and  ttiat  fh» 
Judgment  on  tbe  pleadings  waa  anmeoiML 
Judgment  reveraed. 

VANDBBBURGH.  J.,  did  not  Ht 


BOUSSAm  at  al.  T.  MOBTON  at  al. 

(Snpnma  Ooort  of  Minnesota.  June  27, 18BB.) 

DasD— AcK!Towi.BDaifBiTT— Vai.ii>itt  or  CbbtiVi- 
CATB— Rbookdikd — NoTioa  OF  ADTBaaa  Cuius 

— OpmiOM  EVIDBJICB. 

1.  Where  an  officer  has  i.athority  to  take 
ackDowledgiueDts  anywhere  in  the  state,  the 
addition,  in  the  venue  to  the  certificate,  of  a 
wroDE  countTi  or  where  there  is  no  such  cono- 
ty,  will  not  affect  Its  Talidit/. 

2.  Where  a  deed  and  the  acknowledement 
are  regular  on  their  face,  it  will  not  impair  the 
elfpct  of  the  record  that  the  acknowledgment 
was  in  fact  taken  before  the  deed  was  com- 
plete, as  where  the  name  of  the  grantee,  or  de- 
scription of  the  premises,  had  not  been  in- 
serted. 

3.  One  pnrehastng  real  estate  from  one 
sppearinR  to  be  the  owner,  bj  the  records  in 
tlie  register's  office,  in  not  chargeable  with  no- 
tice that  it  is  assessed  for  taxation  to  another 
pt*rson. 

4.  On  the  qnestion  of  tbe  market  or  selling 
Talue  of  the  land,  the  opinion  of  a  geological 
expert,  not  published  or  known  so  as  to  affect 
people  s  estimate  of  the  Talne,  that  there  is 
Taluable  stone  braeath  the  surface,  is  not  id- 
mfsHible. 

5.  Possession  of  the  land,  In  order  to  be 
notice  of  the  posaessor'a  rights  to  one  who  bnys 
from  the  apparent  record  owner,  most  be  a 
lEK-esent  possession.  A  former  possession, 
which  has  ceased,  though  there  be  still  evi- 
dence  of  It  on  the  land,  will  not  safflce.  And 
where  the  possession  is  not  shown  by  roBidence 
on  tbe  land  it  must  be  shown  by  acts  of  do- 
minion OTer  it,  such  as  indicate,  not  mere 
casnal  entries,  bnt  a  contlnned  claim  of  right. 

6.  Certain  findings  of  fact  Md  justified  by 
tbe  evidence. 

7.  And  certain  facts  and  antearances  on 
the  land,  including  the  presence  of  graves,— 
Bome  with  gravestones  bearing  tbe  names  of 
those  buried,— considered,  and  hdd  not  to  be 
Indicative  of  the  present  continued  exercise  of 
dominion  over  the  land,  so  as  to  be  notice  to  a 
purchaser  from  the  record  owner  that  some 
other  person  dalms  It. 

(Srnabos  by  tbe  GonrL) 

Appeal  from  district  court,  St  Lonia  conn- 
ty;  Searles,  Judge. 

Action  by  Zoe  Roussaln  and  others  against 
Jamea  W.  Norton  and  otbers.  Defendanta 
had  Judgment,  and  plaintiffs  appeaL  Af- 
firmed. 

H.  S.  Lord  and  M.  B.  Webl>er,  (John  H. 
Norton,  of  counsel.)  for  appeUanta.  Wtilte, 
Beynolds  &  Schmidt  and  Wam»,  Bictiard- 
Bon  A  Lawr«ice.  for  respondmts. 

OILFILLAN.  C  J.  This  Is  an  action  un- 
der fhe  statutes  to  determine  adrme  claims 
to  real  estate,  brought  by  the  widow  and 
heirs  of  Francois  tUnissaln,  Sr.,  deceased.  In 
1860  the  land  in  controversy,  consisting  of 
one  tract  of  108  acres,  was  conveyed  to  tilm 
tff  UiUted  States  patents  duly  recorded  In 


the  register's  olllce  tn  tbe  county  (St  Louis) 
In  1883.  January  10, 1867,  he,  by  deed  nbso- 
hite  in  fbrm,  but  Intended  as  security,  and 
so  a  mortgage,  and  duly  recorded  January  1-^ 
1867.  conTf^cNl  the  land.  In  terms,  to  one 
Morrison.  April  15, 1872,  Morrison  reconveyed 
theland  to  Boussoln  by  deed  not  recorded  till 
March  26,  1890.  So  that  from  January  14, 
1867,  till  the  conveyance  to  Joboson,  hereaftw 
mentioned,  Morrison  appeared  the  record 
to  be  the  absolute  ownor,  Boossaln  died  in 
J^me,  1885.  In  January,  1887,  Morrison*  by 
deed  (the  pecuUarttles  In  the  execution  and 
admowledgment  of  whldi  xriSl  be  hereafter 
referred  to)  duly  recorded  January  2^  1887, 
omTeyed  the  land  to  one  J<duiaon,  subject  to 
taxes,  and  a  certain  tax  sale.  The  consider- 
ation expressed  In  the  deed  was  $20(t,  and 
the  amount  required  to  redeem  from  the  tax 
sale,  and  pay  off  the  taxes  then  on  the  land, 
was  $181.49.  The  court  below  finds,  as 
facta,  that  Johnson  pnndiased  In  good  fiilth, 
and  wlttiout  notice  or  knowledge  of  the  un- 
recorded deed  of  April  15,  187%  or  that  the 
deed  of  Januaiy  1^  1807,  was  Intended  to 
operate  otherwise  than  according  to  its 
tenns,  or  that  after  January  10,  1867,  Bous- 
saln  or  the  plalntiffh  had  or  dalmed  any  in- 
terest In  the  land;  and  there  are  idmllar  find- 
ings In  respect  to  those  who  purchased  from 
Johnson,  and  those  who  purchased  from 
diem.  In  respect  to  Jidinson  there  Is,  In  the 
evldenoe,  strong  snsgestion  to  the  contrary 
of  tbe  finding.  But  as  a  pnrduser  in  good 
ftlth  from  a  purdhaser  In  bad  faith  will  be 
protected,  under  the  rsfdstry  laws,  it  Is  Im- 
material whether  tbe  finding  in  respect  to 
Johnson  Is  sustained  by  the  erideoce,  If  It 
be  siHtalned  In  reapect  to  the  purchaser  from 
him. 

Febniary  17,  1887.  Jtdmson  conv^ed  to 
Norton  and  Patten  by  deed  dnly  recorded 
March  9,  1887,  and  the  othw  defendants 
claim  through  those  grantees.  The  drcum- 
stances  referred  to  in  respect  to  the  execu- 
tion and  acknowledgment  of  Morrison's  deed 
to  Jcdmstm  were  that  Mortlaon  filled  a  blank 
form  of  deed,  leaving  however,  blanks  for 
the  grantee's  name,  and  the  description  of 
the  property;  and  In  that  conditkHi  be  and 
his  wife  signed  and  sealed  it  in  the  presence 
of  two  stttacriblug  wltUMses,  and  then,  at 
Superior,  In  the  state  of  Wisconsin,  acknowl- 
edged the  asme  befbn  a  notary  public  of 
that  stete.  The  venue  to  the  notary's  certifi- 
cate was,  "Stete  of  Wisconsin,  county  of  St 
Louis— ss.,"  there  being  then  no  such  county 
In  Wisconsin.  But  according  to  the  statute 
In  tiiat  states  as  constmed  by  a  dedslon  of 
the  supreme  court,— both  being  properly 
proved  as  facts, — a  notary  pubUc  In  that 
state  may  take  an  acknowledgment  any- 
where within  the  state.  The  purpose  of  tbe 
TMiue  to  an  ofilclol  certificate  la  to  show  that 
the  ofildal  act  la  done  within  the  territorial 
Jurisdiction  of  the  officer.  Any  more  In  the 
venue  than  is  nec^sary  for  that  purpose  is 
surplusage,  and  may  be  disregarded.  Tills 
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notary's  JorlBdlctton  ertendlng  orer  the 
whole  state,  the  name  of  the  state  was  all 
that  was  necessary  hi  the  renue.  The  addi- 
tion of  surplusage,  whether  untrue  or  not, 
did  not  affect  tt.  Morrison  then  took  the 
deed,  with  said  blanks  hi  it,  to  Duluth,  where 
Johnson  filled  the  blanks,  and  it  was  then 
delivered  by  Morrison  to  him.  The  deed  was 
thus  an  effectual  deed,  as  to  Morrison.  The 
acknowledgment  was  Improperly  taken,  be- 
cause, when  taken,  the  Instrument  was,  by 
reason  of  the  blanks,  of  no  force.  That,  how- 
ever, did  not  affect  the  record  of  it  When 
an  acknowledgment  appears  to  have  been 
taken,  within  his  Jurisdiction,  by  the  proper 
ot&cer,  and  there  Is  nothing  on  the  face  of 
the  deed  or  certificate  of  acknowledgment 
showing  ^ther  to  be  void,  the  record  will 
have  the  same  effect  as  if  both  are  entirely 
regular;  that  Is,  no  extrinsic  fact  will  impair 
the  record.  Clague  v.  Waahbum,  42  Minn. 
871,  44  N.  W.  R^.  180;  Bank  Hore^  46 
Mbm.  40,  47  N.  W.  Hep.  449. 

Morrison  and  his  wife  would,  under  the  de- 
dsfon  Id  Pence  v.  Arbuckle,  22  Minn.  417,  be 
estopped,  in  favor  of  bona  fide  purchasers 
fh>m  Johnson,  to  allege  ttiat  dther  the  deed 
or  the  acknowledgment,  by  reason  of  Its  hav- 
ing been  prematnrely  taken,  was  Invalid; 
and  If  the  grantor's  record  title  pass  by  bis 
deed  it  does  not  matter,  either  as  to  him  or 
sny  one  etee,  how  Its  execution  Is  estab- 
lished,—whether  by  estoppel,  or  by  actual 
proof  of  the  facts  constltu^ng  a  proper  exe- 
cution. To  show  that  Morrison's  record  title 
passed  by  his  deed  It  was  proper,  as  against 
any  one  claiming  that  title,  to  prove  Its  exe- 
cution by  such  facts  as  would  estop  Morrison 
to  deny  It 

There  was  notlilng  on  the  face  of  the  rec- 
ord to  put  any  purchaser  from  Johnson  upon 
inquiry,  tieyond  the  reoord,  as  to  his  title. 
The  erroneous  Insertion  in  Ihe  venue  to  the 
notary's  owtlflcate  of  the  words,  "County  of 
St  Lonla,"  would  not  suggest  a  doubt  as  to 
Morristrn's  title,  nor  anything  except  that 
the  notaiy  inserted  them  through  Inadvertr 
enoe. 

The  fact  that  notwithstanding  the  title  ap- 
peared, by  the  records  in  the  r^lster's  office, 
to  be  In  Morrison,  the  lands  were  assessed 
for  taxatl<Mi  in  the  name  of  Roussaln  as  own- 
er, and  that  he  paid  the  taxes  for  one  of  the 
years,  (1881,)  was  not  constructive  notice  to 
a  proposed  pnrdmser  of  the  Morrison  reoord 
title  that  Roussaln  had  any  Interest  In  the 
land.  The  books  In  the  county  auditor's  of- 
fice are  not  kept  for  a  record  of  titles  to 
n^al  estate,  and  no  one  examining  titles,  or 
proposing  to  purchase.  Is  required  or  ex- 
pected to  examine  them  to  ascertain  who  Is 
the  owner,  nor  who  has  paid  the  taxes,  nor 
for  any  purpose  except  that  of  which  they 
are  evidence,  to  wit  that  there  are  or  are 
not  at  the  time  taxes  due  on  the  land. 

Norton  and  Patten  having  testifled— and 
that  evidence  was  proper— that  they  had  no 
actoal  notioe  that  at  lae  time  of  thMr  piir> 


chase  any  one  but  Johnson  made  any  claim 
to  the  land,  and  the  court  having  so  found, 
there  b^ng  no  evidence  to  the  ocmtrary  oo 
that  point  the  plalntlfCs'  ease  must  rest  on 
constructive  notice  to  tnose  pnrchaaen;  and 
the  question  of  constructive  notice  Is  brought 
down  to  the  one  whether  the  plalntlflk  were 
In  possession,  so  that  the  law  made  It  the 
duty  of  purchasers  from  Jolmson  to  know 
of  such  possession,  and,  In  the  exercise  of 
good  faith,  to  Inquire  as  to  the  right  under 
which  such  possession  was  had. 

But  before  taking  up  the  question  of  pos- 
session we  will  refer  to  a  dalm  of  appellants, 
that  the  consideration  stated  In  the  deed 
from  Morrison  to  Johnson  was  sug^restlve  of 
some  defects  In  the  former's  title,  so  as  to 
make  It  the  duty  of  the  purchasers  from 
Johnson  to  Inquire  beyond  what  Hie  record 
showed  as  to  the  title  of  the  former.  The 
purchase  by  Norton  and  Patten  followed  so 
closely  In  time  upon  the  conveyance  by  Mor- 
rison to  Johnson  that  It  may  be  assumed 
they  knew  the  value  of  the  land  at  the  time 
of  that  conveyance;  and.  If  the  consideration 
were  so  grossly  disproportionate  to  the  vnltie 
as  to  suggest  that  the  tnadeqtiacr  of  oonald- 
eradon  was  because  there  was  something 
wrong  with  the  title,  good  fSlth  mlj^t  have 
required  of  the  purcha<>ers  from  Johnson  to 
inpulre  what,  if  any,  were  the  defects  In 
Morrison's  title.  But  the  court  below  found. 
In  effect,  that  the  condderation  was  not  dis- 
proportionate to  their  value,  and  that  find- 
ing Is  justified  by  the  evidence.  And,  as  to 
the  evidence  of  value,  the  opinion  of  a  geo- 
logical expert,  not  published  or  known  ao 
as  to  enter  into  people's  estimate  of  value, 
that  there  was  broT\'n8tone  under  the  sur- 
face, could  not  be  supposed  to  affect  the 
maricet  or  selling  value  of  the  land,  and  thtr 
court  below  property  excluded  mdi  an 
opinion. 

On  the  question  of  good  faith  on  the  part 
of  Norton  and  Patten,  It  Is  of  no  consequence 
that  prior  to  making  their  purchase  they  did 
not  go  to  the  land,  unless  by  going  they  could 
have  ascertained  that  some  one  was  tn  pod- 
sessdon.  To  charge  a  purchaser  with  notice 
of  the  rights  of  others  than  Us  grantor  by 
the  mere  fact  of  possession,  the  possession 
miist  bf>  a  present  one.  A  former  possession, 
which  has  ceased,  will  not  suffice,  althou^ 
there  be  evidence  of  its  having  existed  still 
appar^t  on  the  land.  The  questitm  In  such 
case  Is  not  what  was  the  condition  ss  to 
IKtssessIon,  or  the  Indlcatl<Hi  of  poasesalon, 
yeai-a  before,  but  what  was  sndi  ctmditicm 
and  Indication  at  the  time  of  the  purdiflfle 
or  during  the  negotiations  ending  In  It  Is 
tills  cat>e  there  was  no  one  resldait  on  tho 
land.  Nor  Is  that  necessary  where.  In  Ueu 
thereof,  the  party  dalmlng  an  tnterast  In  th» 
land  Is  exerdslug  acts  ot^domtnlixi  over  it. 
such  as  leaves  on  the  land  indications  ot 
not  mere  casual  entries,  but  a  ccotianed 
dalm  of  right  to  It  The  facts  Strand  by 
the  court  below  as  to  the  pom^Mlnn  iioft 
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the  erldenee  enstatas  the  flndlng«— are 
«tated  as  follows:  "(22)  That  here  then 
were  grouped  together  upaa  a  small  patiA 
of  said  land,  near  the  wmtheast  corner 
-ttiereof,  about  thirty  graree,  aome  of  Wbi^ 
were  very  old,  and  othws  leas  so.  and  aome 
of  snld  grares  were  provided  with  grave- 
«toDes.  with  IsBcrlptioDa  mi  tbem  Indicating 
fhat  aome  of  the  persona  bniled  ttKre  had 
lM»ne  the  name  cit  Ronaaaln,  and  otbera  the 
name  of  Dnrfee,  and  most  of  them  other 
namea,  and  ooe  of  fliem  Indicated  that  the 
IXMly  of  nid  Fnaccris  notusaln,  Br.,  had 
been,  as  It  wm,  hurled  ther&  Said  patdi  of 
land  was  unfMused,  bat  some  ct  said  grsTea 
were  M^rateljr  Inrloaed.  (28)  Btid  land 
that  had  the  general  appearance  of  having 
Iwen  once  partlalljr  Improved,  (aa  It  had 
lieni  Ity  said  Pnuunla  Bounln  at  or  aboot 
tiie  dates  of  saM  patents.)  and  dien  per- 
manently abandoned  a  greet  many  yeara  an- 
terior to  A.  D.  1887.  Hiere  waa  tbea  an  old 
-dealing  In  the  timber  aa  said  land,  of  abont 
foor  acres  Id  extent,  flmmj^  whlcb  clearing 
-f>xtended  an  cdd,  nnfienced.  and  abandoned 
Toad.  wblch  In  former  days  had  been  the 
road  from  said  village  of  Fond  da  Lu  to 
Thomson.  Said  clearing  was  then  largely 
«rown  np  with  bmah,  and  here  and  Oiere 
between  ttie  dnrops  of  brush  waa  sod,  on 
which  grew  tame  graas.  Near  the  soath  ride 
of  said  (Ad  road,  wlUiln  said  cleaTtng,  there 
were  the  remains  a  few  tndt  trees,  Ae 
t>odIea  of  wbltih  were  dead  and  broken  down, 
with  sprouts  from  tbe  roots;  and.  about  the 
9pat  where  tti«e  trees  were,  there  fiien 
were  the  remains  of  what  once  had  been  a 
fK^e  fence,  whldi  ttim  waa  rotten  and 
Imiken  down.  Said  graves  were  not  wlthtn 
aald  dealing,  but  near  Ihe  side  of  snld  road, 
and  a  little  east  of  aald  clearing.  In  an  open- 
ing In  said  timber  near  the  southeasterly 
corner  of  saU  land.  There  was  not  ttien, 
and  had  not  beak  far  more  Omn  twen^ 
years,  any  blinding  on  s^  land;  but  ttiore 
was  once  a  house  thereon,  whldi  had  been 
hmneAi—pxA  when,  did  not  appear  In  Am 
•eridflicft.*  Said  land  waa  then  unlndosed, 
and  there  was  nothing  to  Indicate  that  It 
«Ter  had  been  fenced  Id  any  manner,  and  In 
pdnt  of  fact  It  never  had  beoi  fenced  or 
Incloaed  In  any  way.  Said  land  was  located 
411  what  hnd  been  a  heavily-timbered  region, 
•covered  with  doise  undergrowOi.**  In  this 
redtal  of  facta  everything  Indicates  that 
'there  vnu  no  present  poswsslon,  no  contln- 
ved  exerdae  of  acts  of  dominion  over  tiie 
land,- such,  ft>r  Instance,  as  annual  cnltlvn- 
tkm,  or  a  use  of  it  fi>r  a  wood  lot,  or  any 
anch  purpose.  In  conddering  the  question  ot 
Mmtlnuing  exercise  of  domlirfon  Indicating  a 
present  dalm,  the  mind  could  pause  on  none 
of  these  facts,  unless  those  rdating  to  the 
prespnce  ctf  flie  graves.  Tliat  one  may  make 
ir  continued  aaaertlm  of  rl^t  to  a  tract  of 
land,  so  as  to  put  a  purdiaser  from  anotiier 
nptm  tnqpliy  as  to  his  rl^t,  by  devoting  a 
ptrt  ot  It  to.  and  maintaining  tt  as,  a  prlvata 


bnrial  ground  for  hla  family,  relaUvee,  and 
friends,  must  be  conceded.  It  la  true  the 
dead  are  tncapaUe  of  posseaaing  the  land. 
It  is  tho  act  of  the  living  In  burying  their 
dead  on  the  land  which  conatitutea  exerdso 
of  dominion  over,  and  the  assertlim  of  claim 
of  right  to.  It.  Bat  aecordtog  to  the  fact,  as 
found,  these  gravea  did  not  present  tbe  ap> 
pearance  of  the  spot  being  maintained  as  a 
private  or  family  barial  ground  by  any  per- 
son,  so  as  to  indicate  the  exerdse  of  ex- 
clusive domtadim  over  tiie  land  by  any  one 
On  the  0(mtrary,  the  number  of  tbe  graves, 
the  gruveatones.— «ome  bearing  Uie  name  of 
Rousaaln,  otitiers  of  DurfM,  and  most  of 
them  other  names,— suggeat  only  Uiat  this 
seduded  spot  In  ttm  vrtldenieas  waa  used 
for  bnrjrlng  their  dead,  generally  and  In 
common,  by  the  people  of  the  sparsely-eet- 
tled  ndi^borhood.  The  ctmdudcm  from  the 
number  of,  and  names  over,  the  graves, 
that  tt  was  a  common,  nnd  not  an  exclusive 
or  private,  burial  ground,  would  be  strength- 
ened hy  tbe  neglected  and  abai^ned  ap- 
pearance of  the  mtlre  tract;  that  the  spot 
waa  not  Indosed,  and,  so  Car  as  found,  or 
the  evidence  shows,  was  not  cared  for  1^ 
any  (me.  It  la  Impossible  to  hold  thnt  nnder 
the  drcumstancea  the  presmce  and  appear- 
ance of  those  graves  was  noUce  of  plaintlfl^ 
rl^t  to  a  pordiaaer  of  the  record  title. 

Of  Ihe  tiAim  that  the  Rouasaln  posses- 
8l(m  ripened  taito  fltle  1^  adrerse  poasoHslon, 
as  against  the  apparent  record  title,  while 
we  do  not  see  how  sih^  a  title  could  de> 
prive  a  purcluwer  ta  nuSb  record  title, 
wifliont  notice  of  the  nOe  hy  advene 
pooaoasioD.  of  the  protection  afforded  by 
the  registry  laws.  It  Is  en(m^  to  say  that 
the  flncta  as  to  the  character  and  time  of 
possession  by  aonssaln  and  fiie  plaintiff  do 
not  show  titte  by  adverae  poaesikm. 

It  would  be  both  tedious  and  nnprofl table 
to  aUude  In  detail  to  the  nuo^  aarignmnts 
of  error.  AH  Uiat  deeerve  attcntUm  ara, 
general  terms,  covered  by  this  oirinton. 

Order  and  judgment  afllrmed. 


BAKER  et  al.  t.  JAMISON. 

(Saprems  Court  of  Minaesota.  Jons  28;  1898.) 

SuBCTios  or  School  Lajtds  —  Lsasbs  or  ItiM- 
BRAL  Latim  —  PaioaiTT  Trusts— PAansa— 
Plsadimos. 

1.  The  itate,  by  merely  selecting  lands  of 
tbe  United  States  to  supply  deficiencieB  of  scbod 
lands  arising  from  pre-emption,  does  not  ac 
qnire  a  title  to  inch  lands, — ^aot,  at  least,  antll 
such  selection  ts  approved  by  the  secretary  of 
tbe  interior;  and  perhaps  not  antll  tbe  lands 
are  certified  to  the  atste  does  the  Utter  acquina 
tiUe. 

2.  Chapter  22,  Laws  1880.  aathoriilng 
leases  of  mineral  lands  by  the  state,  is  appllcabM 
only  to  lands  "bdonginff  to  the  state."  It  ia  rot 
applicable  to  lands  which  tiave  been  merely  ••• 
lected  by  the  state.  Hence  appllcatioas  for 
leases  filed  itith  the  state  lana  eommis^oner 
prior  to  the  approval  of  the  sdectlon  are  pr^ 
mature,  and  of  no  legal  effect,  even  thoo^ 
recospized  as  valid  by  the  commissioner. 

3.  But  it  after  tbs  atata  aoaairaa  waA 
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Iftndi,  flie  qtpUcmnt  direct!  the  attention  of  tl^e 
comnuB^oner  to  the  premature  application  on 
file,  and  the  officer  then  recognizes  It  as  a  Talld 
application,  it  then  becomes  such. 

4.  Priority  of  application  giTes  no  superior 
right  OS  between  several  applicants;  bnt  an  an> 
authorized  preference  by  the  land  commissioner 
of  one  of  two  applicants  In  the  granting  of  a 
leas&  without  affording  opportanity  for  com- 
petitive bidding  by  them,  does  not  justify  an 
adjudication  charging  the  applicant  to  whom 
the  lease  is  granted  as  a  trustee  of  the  same 
for  the  disappointed  applicant. 

5.  Nor  can  auch  lease  he  set  adde  at  the 
suit  of  the  disappointed  applicant,  the  state  not 
being  a  party  to  the  action. 

6.  If  the  commissioner  should  be  gnilty  of 
offi[cial  misconduct  by  being  a  party  In  interest 
in  the  favored  application,  so  as  to  avoid  the 
application,  a  lease  granted  thereon  might  be 
adjudged  to  be  held  In  trust  for  the  other  ap- 
plicant 

7.  Complaint  considered  as  not  showing 
that  the  commissioner  was  interested  in  the 
applications  filed  by  the  defendant 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  eoun- 
ty;  Ensign,  Judge. 

Action  by  James  H.  Balder  and  others 
against  Robert  Jamison  to  determine  the 
priority  of  certain  leases  of  public  lands. 
From  an  order  sustaining  a  demurrer  to  tho 
complaint,  plalnaCFs  appeaL  Affirmed. 

Young  &  lightner,  ft>r  appellants.  Pexmey 
&  Jamison,  for  respondent 

DICKINSON,  J.  This  I0  an  appeal  hf  the 
plaintiffs  from  an  order  sustaining  a  demur- 
rer to  the  complaint.  The  plalnttffa  claim 
to  have  acquired  a  right  to  leases  from  the 
state  of  certain  mineral  lands,  In  accordance 
with  the  provisions  of  chapter  22  of  ilie 
General  Laws  of  18S8.  Leases  having  been 
executea  to  the  defendant,  Jamison,  the 
plaintiffs  seek  by  this  action  an  adjudication 
to  the  effect  that  their  right  to  such  leases 
was  superior  to  that  of  the  defendant;  tUat 
they  are  in  equity  entitled  to  the  same;  that 
the  defendant  be  adjudged  to  hold  the  leases 
in  trust  for  the  plaintiffs;  that  a  transfer 
of  tho  same  to  the  plaintiffs  be  adjudged, 
or,  alternatively,  that  the  leases  be  canceled, 
and  .th9t  the  right  of  the  parties  to  acquire 
leases  be  determined  by  competltlTe  bidding 
therefor  under  the  statute  as  it  was  con- 
atmod  In  Whiteman  v.  Severance,  46  Minn. 
405, 40  N.  W.  Rep.  ^SS.  The  sufficiency  of  the 
ciiniplftlnt,  as  setting  forth  a  cause  of  action. 
Is  to  be  decided. 

The  lands  in  controversy  are  a  part  of  ttie 
indemnity  school  lands  granted  hj  the  United 
Stuies  in  Ueu  of  deficiencies  In  the  school 
land  sections,  (16  and  36.)  It  is  claimed 
that  the  state  selected  these  lands,  and 
filf>d  a  list  thereof  in  the  United  States  Innd 
office  in  January,  ISSS,  but  it  appears  from 
the  complaint  that  not  nntll  March,  ISOl, 
n-as  this  selection  approved  and  certified  by 
tho  Bocretary  of  the  interior.  This  eertiflod 
list  of  lands  was  transmitted  from  the  gen- 
eral land  office  to  the  governor  of  the  state 
in  April,  1801.  It  was  received  by  the  gov- 
emo-  OS  early  aa  April  21st,  and  on  the  24tb 


of  April  delivered  to  the  commlsdoncr  of  the 
state  land  office.  It  Is  averred  In  the  com- 
plaint that,  upon  the  passage  of  the  act  of 
1889  (chapter  22)  reladng  to  the  leasing  of 
mineral  lands,  the  state  auditor  made  a  rule 
that  in  awarding  leases  under  that  law 
If  there  should  be  more  than  one  appUcatton 
for  a  lease  of  any  parcel  of  land,  the  lease 
should  be  awarded  to  the  person  making 
the  first  application,  and  who  should  in  other 
respects  comply  with  the  requirements  of 
that  act  While  this  rale  was  in  force,  bat 
before  the  approval  and  certificadon  of  the 
lands  by  the  department  of  the  interior,  and, 
as  it  seems,  as  early  as  March,  1800,  the  plain- 
tiffs presented  to  W.  W.  Braden,  then  com> 
mlasioner  of  the  state  land  office,  applica- 
tions in  proper  form  for  mineral  leases  of 
the  lands  in  quMtlon.  Sndi  applications 
were  by  the  commlsDIoner  accepted  and  filed 
In  his  office  as  proper  and  soffldent  appli- 
cations under  the  statute,  the  commlsdoner 
determining  and  certifying  that  the  plain- 
tiffs were  entitled  to  leases  when  the  lands 
should  be  conveyed  to  the  state;  but  for 
the  reason  that  the  lands  had  not  been 
patented  to  the  state  by  the  United  Statea, 
the  commlsrioner  refused  to  give  orders,  as 
prescribed  by  the  law,  for  the  payment  to 
the  state  treasurer  of  the  money  required  to 
be  paid  before  leases  are  to  be  granted,  and. 
because  such  order  was  not  glT^  the  state 
treasurer  refused  to  receive  the  money, 
although  the  i^alntiffs  tendered  payment 
The  plointUb'  applications  were  the  wily 
ones  ttiat  were  made  for  leases  of  these 
lands,  excepting  those  of  the  def«idant 
Jamison.  The  certified  list  of  these  lands, 
transmitted  to  the  governor  as  above  stated, 
was  delivered  to  the  state  land  commts^oner. 
A.  Blerman,  (who  had  succeeded  Mr.  Bra- 
den in  that  office,)  In  the  afternoon  of  April 
24,  1801.  Thereafter,  and  on  the  same  day. 
the  applications  of  the  defendant  Jamison, 
for  leases  of  these  lands  were  filed,  upon 
which  applications  leases  were  some  days 
subsequently  executed  to  him,  by  direction 
of  the  commissioner.  On  the  morning  of  th(.- 
25th  day  of  April,  1891,  as  soon  as  the 
plaintiffs  learned  of  the  approved  and  cer 
tlfled  list  of  lands  having  been  recftired 
in  the  state  land  office,  they  applied  to 
the  then  commisfdoner  for  leases  upon  the 
applications  previously  filed  by  them,  and  of 
which,  as  well  ns  of  the  action  of  the  former 
commissioner  thereon.  Mr.  Bierman  liad 
louff  before  been  fully  Informed.  The  plain- 
tiffs then  called  the  attention  of  the  com- 
mlKslouer  to  their  applications  on  file,  to  the 
action  of  the  former  commissioner  thereon, 
and  to  the  rule  ndopted  by  him  !n  respect 
to  applications  of  this  nature.  They  also  on 
tliot  day  paid  the  requisite  sums  of  money 
to  the  state  treasurer.  The  commlsdoner 
then  recognized  the  plaintiffs*  rights  by  rea- 
son of  such  applications,  and  determined  that 
they  wore  entitled  to  leases,  which  he  direct- 
ed to  be  prepared.  Hie  complaint  fortho- 
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sets  forth  tbat,  after  the  flUng  of  the  plain- 
tiffs' oEigjnal  api^catlons,  the  defendant, 
Jamison,  and  others  entered  into  an  agree- 
ment and  combtautlon  for  the  purpose  of 
acquitlng  leases  <tf  the  same  lands,  knowing 
the  facts  before  stated  relatiTe  to  the  prior 
filing  and  accei>tance  of  the  plaintiffs'  ap- 
pUcatiuns,  and  that  the  commissioner,  Mr. 
Blerman,  "became  a  member  of  mcb  combi- 
nation," and  was  such  when  tbe  leases  were 
issued  to  Jamison.  It  la  alleged  that  the 
members  of  the  comblnati<m,  for  the  accom- 
plishment of  such  purposes,  and  to  defeat 
tbe  plolntUBB.  contrived  to  hare  the  certified 
list  withheld  from  delivery  to  the  commls- 
tfoner,  and  its  receipt  1^  the  goremor  kept 
secret,  until  the  formal  applications  of  the 
defendant  had  been  prepared  ready  for  fil- 
ing, and  that  the  leases  to  the  defemlant 
were  executed  by%ie  commissioner  in  ful- 
fillment of  such  agreement,  and  to  carry  out 
the  pnrposee  of  the  comUnation. 

We  are  referred  to  the  following  laws  of 
congress  as  being  the  laws  under  which  the 
state  acquired  the  lauds,  and  which  regu- 
lated the  maimer  of  sncih  acqulMtion:  (1) 
Tbe  act  of  February  26,  185  r,  authorizing 
the  fomutlon  of  a  state  goTemment,  (Gen. 
St.  1878,  p.  16,  I  5,  subd.  1;)  (2)  resolution 
of  congress  of  March  3,  1857.  <11  Stat 
254;)  (3)  act  of  May  20,  1828,  (4  Stat 
17&:)  (4)  act  of  February  26.  1809.  (11 
Stat  385;  sections  2275,  2276.  Rev.  St 
U.  S.0  and  (5>  act  of  August  ;i,  1857,  (Rev. 
St  S  2449.)  But  we  find  it  unnecessary 
to  consider  tbe  nature  of  the  rights  which 
the  state  may  have  acquired  under  the  statr 
ules  above  dted  by  Its  mere  selection.  It 
certainly  did  noi  acquire  any  title  thereby. 
It  eeems  to  be  conceded  on  the  part  of  the 
appellants,  and  it  cannot  wi>ll  be  ques- 
tioned, thait  any  selection  made  by  the  state 
would  be  Ineffectual  to  transfer  the  title 
from  the  United  States  to  the  state,  at 
least  until  such  selection  should  be  ap- 
proved by  the  secretary  of  the  Interior.  Un- 
tV  then,  at  least  If  not  until  the  certifica- 
tion of  such  lands  to  the  state  pursuant  to 
tbe  provisions  of  section  2449  of  the  Re- 
vised Statutes,  the  lands  selected  by  the 
state  were  not  subject  to  the  operation  of 
chapter  22  of  onr  statute  of  1889.  Tha«  law 
we  de«n  to  be  applicable  Mily  to  lands  "be- 
lODglug  to  the  state,"  This  language,  both  In 
tlie  body  of  the  law  (section  1)  and  in  the  ti- 
tle, indicates  this  as  b^g  the  proper  and 
most  natural  coustructlon.  If,  iPdeed,  there  Is 
any  room  for  construction.  Besides,  It  Is 
hardly  to  be  supposed  ttat  the  legislature 
could  have  Intended  to  authorize  leases  of, 
and  the  prosecution  of  mining  operutlons  on, 
lands  of  the  United  States  of  which  it  might 
never  secure  &e  title.  Only  under  the  act 
of  lod9  can  any  rights  have  been  acquired 
in  these  lands.  Only  by  force  of  this  stat- 
ute was  the  land  commissioner  aatborized 
to  nmke  leases,  and  the  conditions  under 
which  he  ml|^  do  so  are  prescribed  by  tiiat 


statute.  As  the  act  la  applicable  only  to 
lands  belonging  to  the  stat^  and  as  tbese 
lands  did  not  in  any  sense  b^ong  to  the 
state  when  the  plaintiffs  filed  their  applt 
cations,  prior  even  to  the  approval  of  the  se- 
lections by  the  secretary  of  the  Interior, 
such  filing  was  not  authorized  by  the  law 
or  within  Its  contemplation,  and  the  plain- 
tiffs acquired  no  rights  or  advantage  there- 
by. It  was  of  no  legal  effect  Finney  v. 
Bei^er.  50  CaL  248:  Lonsdale  v.  Danl^ 
100  U.  S.  113.  Nor  did  the  action  of  the 
former  commissioner.  Mr.  Braden,  give  ef- 
fect or  validity  to  BiKh  applioations.  Be- 
ing thus  unauth<Hized  and  meffectuai.  such 
applications  did  not  acquire  validity  and  be- 
come effectual,  of  themselves  and  without 
further  proceedings,  upon  the  filing  of  the 
selected  lists  of  lands,  approved  and  certi- 
fied. In  the  office  of  the  state  land  commis- 
sioner. Lonsdale  v.  Daniels,  supra.  But 
when,  after  the  filing  of  such  lists,  tbe 
plaintiffs  directed  tbe  att«itiou  of  the  com- 
missioner to  th^  applications  then  on  file, 
and  when  the  latter  acce^Hed  and  recog- 
nized them  as  proper  applications,  wetlilnk 
that  the  purposes  <tf  the  law  were  accom- 
pU^ed.  The  purpose  of  the  requirement 
as  to  making  formal  apppllcatlons  was  to 
inform  the  land  commlssiouer,  In  order  that 
he  might  properly  discharge  bis  duties  In 
respect  to  the  making  of  leases  and  con- 
tracts. As  between  several  applicants,  pri- 
ority of  filing  would  give  no  advantaga 
AVhlteman  v.  Severance,  46  Minn.  495,  49 
N.  W.  Rep.  255.  Hence  It  was  not  Import 
tant  that  the  filings  Indorsed  on  the  several 
applications  should  show  when,  or  In  what 
order,  t2ie  appllcutlons  were  presented.  It 
was  not  essential  that  tbe  applications 
should  show  by  Indorsed  dates  of  filing,  or 
otherwise,  when  they  were  presented  aft  the 
office,  although  such  filings  doubtless  ou£^t 
to  be  made  for  purposes  of  authenticatloa 
and  proof,  and  as  th^  orderly  course  of  pro- 
ceeding. Therefore  tbe  plaintiffs'  appUcar 
tlons  on  file  gave  them  tbe  rights  of  appli- 
cants when  the  commissioner,  Blerman,  ac- 
cepted and  treated  them  as  valid,  the  par- 
ties then  having  the  right  to  file  applica>- 
dona.  If  the  applications  had  been  with- 
drawn from  the  hands  of  the  commission- 
er, as  they  might  have  heea,  and  Immedi- 
ately returned  to  him  as  renewed  applica- 
tions, they  would  have  be^  valid.  But 
that  emp^  formality  was  not  necessary. 
Our  concliision  on  tbis  branch  of  the  case, 
as  presented  in  ^e  complaint,  is  that  the 
plaintiffs'  applications  became  effectual  be- 
fore the  leases  were  made  to  the  defend- 
ant, and  the  question  as  to  which  of  the 
applicants  should  be  preferred  ought  to 
have  been  determined  by  competitive  bid- 
ding between  them,  as  was  decided  in 
Wliiteman  v.  Severance.  But  as  was  also 
decided  In  that  case,  the  unauthorized  pref- 
erence of  one  of  The  appllcanta,  the  other 
not  being  afforded  an  opportunity  to  bid 
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for  tbe  preterence.  would  not  Jiutt^  an  ad- 
judication <!ift«rglng  the  former  as  tmstee 
tat  tbe  lattAF.  Nor  do  the  facta  that  tbe 
plirinMffa  woe  not  afforded  an  opportnnUr 
to  Ud  In  oompettttou  with  the  d^endant, 
■and  that  leases  were  emmeoudj  awarded 
to  the  latter,  afford  a  aoffldeat  sroimd  for 
«ettbic  them  aside,  w  as  to  permit  the  par- 
ties to  enter  Into  competltlTa  Uddlnff  for 
leases.  The  state  la  one  of  tbe  two  parties 
to  the  leases  whldi  bare  be«i  made  to  the 
4etlendant;  and,  tlie  state  not  bcAng  a  parly 
to  mis  action,  the  leases  cannot  be  Judi- 
cially amnnlTfflli 

XJnda  the  decUon  in  Whttmnan  t.  Sar- 
-erance,  to  which  we  adhwe,  the  plain  tlffa 
■cannot  prevail  upon  tiie  facte  ateted  In  tin 
complaint,  unless  the  complaint  alleges  such 
■corrupt  misconduct  on  the  part  of  the  state 
land  commlaaloner,  ao  oumeoted  with  tbe 
Applications  llled  in  the  name  of  the  defend- 
Ant,  ttiat  such  appUcaUims  idiould  be  de- 
-dared  to  have  been  void.  It  may  well  be 
Asnuned  that  tf  these  applications  were 
TOidt— of  no  legal  effect,— ao  that  tlie  plaln- 
tffEs*  appUcatltnks  were  to  be  r^arded  as 
Juivlng  been  the  only  legally  effeotoal  fll- 
Inge,  the  plaintiffs  nonld  hare  been  end- 
tied  to  leases,  and  ttiat  in  soch  a  case  the 
■defendant  might  be  adjudged  to  hold  the 
teases  made  to  1dm  In  trust  for  tbe  plain- 
tiffs. But  we  are  of  the  opinion  that  tibe 
■complaint  does  not  show  such  ctmduct  on 
the  part  of  the  commissioner  as  would  ren- 
■der  T<dd  Oie  d^mdant's  applloatlona.  It 
Is  probably  true  that  if  the  commissioner 
was  a  party  in  interest  with  the  d^endont 
in  the  appllcatloiut  tiled  in  tiie  name  of  the 
latter,  it  being  agreed  that  tbe  officer  was 
to  share  in  the  benefits  to  be  derived  there- 
from, conaideratlona  of  public  policy  would 
forbid  that  legal  validity  should  be  a»- 
•cribed  to  the  appllcationa  But  the  com- 
plaint does  not  allege  such  a  state  of  faots, 
-and  the  allegaHoos  of  a  pleading  are  not 
to  be  extended  by  mere  Inferences  of  offi- 
•dal  misconduct  l^e  complaint  does  not 
allege  that  the  otucei'  had,  or  that  it  was 
-erer  agreed  or  even  understood  that  he  was 
to  hare,  any  interest  in  the  leases  applied 
tor  by  the  defendant  In  construing  the 
pleading  It  is  not  to  be  legally  inferred  that 
such  was  the  case  from  the  fturts  alleged,— 
that,  an  agreement  and  combination  har- 
ing  been  formed  bctwera  the  defendant 
and  divers  other  peraoos  for  tin;  purpose  oi 
acquiring  leasee  of  these  lauds  for  th^ 
Joint  beneflt,  the  officer  "bectune  a  member 
-of  such  combination."  Not  only  is  there  no 
averment  that  the  commlsaiouer  ever  had 
■any  personal  Interest  in  the  transaction,  but 
be  Is  not  made  a  party  to  the  actitm,  whidi 


(Ulnn. 

fact  lends  support  to  the  conditfon. '  rest- 
ing chiefly,  howevw,  upon  the  construction 
of  the  complaint  liaeU*  tbat  the  plalnfimi 
did  sot  Intend  to  rest  their  ease  on  the  fact 
that  the  cOoer  was  hUnscU  a  party  in  in- 
terest bt  Hw  tnmsHCtloiL  ▲  disttnctton  Is 
to  be  observed  bettween  a  case  where  the 
officer  has  hlmseU  aa  interest  in  an  applka- 
Uon  ooncemiog  wfaidi  he  is  to  act  officially, 
—which  might  <a  itself  raider  void  the  ap- 
plication^—«nd  a  case  where  the  atteer  acts 
erroneously,  or  ena  wmDgfuUy,  In  Corfliec^ 
anea  of  an  appUcatkffi  or  claim  in  which  be 
la  not  thus  Interested.  This  ccmiidaint  seems 
to  fall  under  tiie  latter  claaa,  and,  bowerer 
culpaUe  might  be  such  conduct  as  la  there 
ascribed  to  the  officer.  It  did  not  rendo:  void 
thA  applications  ^  the  defoidant  Wta«t 
is  alleged  as  having  been  done  prior  to,  or 
at  the  time  of,  tiw  filing  of  these  appear 
Hons,  seems  to  bavo  been  dlreoted  to  tiie 
end  of  enabling  the  defendant  to  be  tbe  flist 
to  file  applications  after  lbs  approved  Bst 
of  lands  should  be  received  frcm  Washing- 
ton, and  filed  in  the  state  land  office.  But 
that  did  not  prejudice  tbe  ri^ta  of  any  oCh- 
ws  who  might  desire  to  apply  for  lessee 
of  the  same  land*  for  as  we  have  already 
Bald,  and  heretofbre  decided,  priodty  of  ap- 
plication gave  no  superior  right  Hence, 
even  If  tbe  officw  did  imjuoperly,  or  ereo 
tritb  tike  wtongfol  Intait  at  faroiing  tbte 
defendant,  contrive  to  enaNe  bim  to  make 
tJie  first  filing,  tbat  did  not  render  tbat  fil- 
ing or  application  void.  The  defendant  had 
an  absolute  right  to  make  tbe  awBco^ttou, 
and,  whether  it  was  made  before  or  after 
others  should  exercise  tbe  same  right,  its 
legal  effect  would  be  tbe  same.  As  to  what 
was  done  after  the  filings  had  been  legally 
made^  for  tbe  purpose  of  fbvortng  and  pre- 
fixing tbe  defendant's  citim,  it  te  enough 
for  the  purposes  of  tbte  dedrion,  to  say 
that  tt  had  no  retroactive  effect,  so  as  to 
rendN-  On  appUcatitHis  Inralld  and  void; 
and,  as  has  been  already  said,  the  plsin- 
tlffis*  rlj^t  to  bave  It  declared  tbat  tbe  lesaes 
are  h^  In  trust  for  them  dqteoda  upon 
the  prt^osltiou  that  the  plain  tlCCs  were,  In 
Irgal  conteraplaition,  tbe  only  ^^llcanta. 
If  tbe  st(to  were  a  party  to  the  action,  mo 
tbat  4ie  leases  might  be  Judicially  avtrfded. 
the  allegattons  as  to  the  conduct  of  tbe 
commissioner  and  of  Itae  defendant  snboe- 
quent  to  tbe  fiUng  of  tbe  iqipllcatioiui  would 
have  a  different  bearing,  and  might  be 
deemed  to  cnutltnte  soffldent  ground  tor 
setting  aside  the  leases.  For  tbe  reasons 
iiete  statod,  we  are  of  4be  oj^nlon  tbat  the 
court  ruled  correctly,  and  the  order  is  sf- 
flrmed. 

YANDSBBVBOH.  J.,  did  not  (tft 
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STATE  T.  McGAHBT. 
('Supremo  Court  of  North  Dakota.  July  T, 
1893.1 

CRIKINAI.  1.AW  —  EXAMIVATIOS  OI  WlTHESSES  ~ 

Necksbitt  of  Produciso  All  Btswitnbssbs  — 
Bemarks  op  Col'xbbl  —  HABHLBSa  Bhrob— IN- 

STRCCTIOSS. 

1.  It  is  proper  upon  the  redirect  examina- 
tion of  a  witneRs  in  a  criminal  case  to  permit 
him  to  state  facts  and  circumstances  that  tend 
to  correct  or  repel  any  wrong  ImpressioDa  or 
ioferoiiceB  that  arise  mm  the  matters  drawn 
oQt  on  cross-examination,  and  this  rule  is  not 
chanrred  becanae  such  tacts  and  circumstances 
may  be  of  such  a  character  as  to  prejudice  the 
defendant  in  the  minds  of  the  inrjr. 

2.  An  error  of  the  court  In  ruling  upon  the 
admission  of  evidence  that  conclasively  ap- 
pears to  have  heea  innoxlDas,  and  could  have 
•worked  no  prejudice  to  the  party  ohJectinK,  b 
no  eronnd  for  reversal. 

3.  Where,  In  answer  to  proper  questions,  a 
■witness  volunteers  incompetent  and  irrespon- 
Bive  matter  in  his  answers,  and  which  matter 
has  bot  an  indirect  bearing  upon  the  issue  up- 
on trial,  and  is  promptly  stricken  out  by  the 
court,  in  the  presence  and  hearing  of  the  jury, 
on  motion  of  opposing  couosel,  such  action 
amounts  to  a  withdrawal  of  such  matter  from 
the  jury,  and  no  duty  rests  upon  the  court,  in 
the  absence  of  any  reouest  thereunto,  to  fur- 
ther caution  the  jury,  either  at  that  time  or  in 
the  gen(>ral  charge,  to  disregard  sach  matter. 

4.  No  duty  rests  upon  the  prosecution  in  a 
criminal  case  to  produce  and  swear  as  wit- 
nesses for  the  state  all  the  eyewitnesses  to  the 
transaction,  where  the  testimony  of  the  wit- 
nesses called,  or  some  of  them,  is  direct  and 
positive,  and  apparently  oovers  the  entire  trane- 
action. 

5.  The  control  of  the  remarks  of  counsel 
for  the  state  during  a  criminal  trial  is  a  mat- 
ter laisely  in  the  discretion  of  the  trial  court; 
and  where  the  objectionable  remarks  are  of  a 
general  character,  and  such  as  would  not  be 
likely,  under  the  attending  circumstances,  to 
prejudice  the  cause  of  the  accused  in  the 
minds  of  honest  men  of  fair  intelligence,  the 
failure  of  the  court  to  strike  out  such  re- 
marks, or  caution  the  jury  against  them,  is  not 
■nch  an  abuse  ctf  discretion  as  will  constitute 
MTor. 

6.  While  a  party  to  an  action  cannot  ob- 
ject to  questions  asked  a  witness  upon  cross- 
examlnanon,  tending  to  elicit  proof  that  the 
witness  had  been  guilty  of  practices  that 
would  affect  bis  credit  before  the  jury,  yet, 
where  such  matters  are  purely  collateral  to  the 
iHsue.  the  answer  of  the  witness  is  final,  and 
it  is  not  proper  to  Introduce  contradicting  evi- 
dence. 

7.  The  state  has  the  right,  on  cross-exam- 
ination, to  show  the  nature  of  the  relations  ex- 
isting betwem  the  witness  and  the  accused,  so 
far  as  their  relations  are  such  as  would  create 
a  bias  on  the  part  of  the  witness  that  might 
reasonably  be  supposed  to  affect  his  testi- 
mooy,  and  this  rule  cannot  be  changed  by  the 
fact  that  these  relations  may  be  such  as  to 
prejudice  the  accused  in  the  minds  of  the  jury. 

8.  It  is  not  error  to  refuse  an  instruction 
requested  that  correctly  states  the  law,  and  is 
applicable  to  the  case,  when  the  court,  in  Its 
general  charge,  has  fully  and  specifleaUy  cov- 
ered the  same  points. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Grand  Forks  coun- 
ty; Charles  F.  Templeton,  .Tudge. 

Arthur  MdQahey  was  convicted  of  shooting 
at  another  with  Intent  to  kill,  and  htiogs 
error.  Affirmed. 

T.56H.w.no.9— 18 


John  M.  Cochrane,  for  plaintiff  in  error. 
W.  H.  Standish,  Atty.  Gun.,  and  Tracey  R. 
Bangs,  State's  Atty.,  for  the  State. 

BARTHOLOMEW,  a  J.  Arthur  McGa- 
hey,  the  plaintiff  In  error,  was  convicted  in 
the  district  court  for  the  county  of  Grand 
Forks  of  the  crime  of  shooting  at  one  Thom- 
as HIU  with  Intent  to  kill.  It  Is  not  possible 
to  read  the  record  In  this  case  without  be- 
coming strongly  Impressed  with  the  belief 
that  McGahey  had  also  been  guilty  of  adul 
terous  intercourse  with  Hill's  wife.  It  is 
safe  to  say  that  all  the  erldence  tending  to 
establish  or  indicate  such  adultery  was  ob- 
jected to  by  the  able  attorney  for  the  plain- 
tiff in  error,  and  the  ndlngs  of  the  court  up- 
on these  objections  are  here  for  review.  The 
elementary  principle  which  would  ordina- 
rily render  such  evidence  Inadmissible  is  too 
familiar  to  need  mention,  and  the  state,  ad- 
mitting the  principle,  contends  that  there  has 
been  no  violation  of  It  In  this  case.  The 
8bootiD£  affray  occurred  upon  one  of  the  thor- 
oughfares of  the  diy  of  Grand  Forks,  in 
dayUghL  HIU,  wltJii  his  wife,  was  In  a 
buildliv  used  as  a  skating  rink,  and  of 
which  he  was  the  proprietor.  McGahey  was 
on  the  sidewalk,  on  the  opposite  side  of  the 
street.  It  Is  undisputed  that  McGahey  fired 
three  shots  from  a  revolver  at  or  in  the  di- 
rection of  HiU,  and  that  Hill  fired  one  shot 
from  a  rifle  at  McGahey.  Each  party 
daimed  that  the  other  shot  first,  and  on  that 
point  the  case  turned.  The  shooting-  oc- 
curred about  8  o'clock  in  the  evening  on  May 
24,  1892.  Hill,  as  the  principal  witness  for 
the  state,  testified  that  he  was  sitting  upon  a 
pile  of  lumb^  in  the  rink,  talking  with  his 
wife;  that  the  door  was  open,  and  McGahey 
came  down  the  other  side  of  the  street,  and, 
seeing  witness  through  the  door,  drew  his 
revolver,  and  commenced  firing;  that  he  (Hill) 
ran  over  to  an  open  window,  and  returned 
the  Are.  On  cross-examination  it  developed 
that,  a  few  hours  before,  Hill  had  gone  Into 
a  store,  and  procured  a  repeating  rifle,  and 
caused  it  to  be  loaded,  and,  taking  It  with 
him,  went  down  Into  the  woods  by  the  brew- 
ery, where  he  bad  been  told  he  would  find 
bis  wife  and  McGahey.  He  was  asked, 
"How  did  you  come  to  feel  the  necessity  of 
having  a  gun  just  at  this  time?"  He  an- 
swered, "I  knew  If  I  ran  against  this  man  at 
the  place  I  was  going  to  look  for  him  I  might 
have  trouble."  From  this  language,  under 
the  circumstances,  a  strong  Inference  might 
be  drawn  that  Hill  was  the  a^rressor.  On 
redirect  examination  the  question  was  put, 
"Why  did  you  think  you  needed  this  [the 
rifle]  to  protect  yourself?"  This  was  object- 
ed to  as  not  proper  redirect  examination. 
The  plain  purpose  of  the  qneatlon  was  to  ena- 
ble the  witness,  giving  antecedent  facts 
and  drcnmstances,  to  remove  the  inference 
left  by  the  cross-examination.  This  Is  one  of 
tba  most  important  purpoeea  for  whkii  a  le- 


Digitized  by  Google 


751 


NOKTIIWESTERN  REPORTER,  Vol.  55. 


(X.  D. 


direct  exnmlnatlon  U  allowed.  Schaser  v. 
State,  36  Wis.  429;  State  v.  Hopkins.  50  Vt 
316;  People  r.  Smallman,  56  CaL  185.  The 
fact  that  the  answer  to  the  question  called  out 
a  uarratiTe  of  certain  matters  touching  for- 
mer conduct  of  plaintiff  In  error  and  liis  rela- 
tions with  Mrs.  Hill,  tiiat  mig^t  prejudice 
him  In  the  eyes  of  the  jury,  cannot  change 
the  rule  of  law.  Plaintiff  In  error  moved  to 
strike  out  a  certain  portion  of  the  answer  to 
the  foregoing  question  as  not  responslTe,  and 
the  court  made  no  ruling.  This  is  assigned 
as  error.  This  failure  of  the  court  to  make 
a  ruling  was  probably  equivalent  to  a  denial 
of  the  request,  but  there  was  no  prejudicial 
error.  True,  the  language  was  not  strictly 
responsive,  but  It  had  no  element  of  preju- 
dice in  It  The  witness  stated  that  plaintiff 
In  error  was  at  one  time  in  the  habit  of  go- 
ing to  his  room  late  at  night,  changing  his 
olothee,  and  going  out  again.  This  act  Is 
entirely  consistent  with  Innocence  andvgood 
character.  We  would  not  depart,  particular- 
ly in  a  criminal  case,  from  the  rule  which 
requires  reversal  hi  every  case  where  evi- 
dence Is  improperly  admitted,  unless  it  con- 
clusively appears  that  such  error  was  in- 
noxious,—that  It  not  only  might  not,  l>nt 
could  not,  be  prejudicial  to  the  party  against 
whom  It  was  offered;  but  we  feel  bound  to 
s^  In  this  case  that  such  harmless  language 
coold  not  prejudice  the  mliida  of  jniymen  at 
average  intelligence. 

The  4th,  5th,  6th,  7th,  and  8th  assignments 
of  error  present  in  different  forms  the  same 
question  discussed  under  the  1st,  and  re-  ' 
quire  no  separate  dlBcuaston.  The  9th  and 
lOdi  asalgnmenta  are  Identteal  In  principle. 
Certain  questions  were  asked  the  witness 
Rill  on  his  redirect  examination,  and  objec- 
ttODB  thereto  overruled.  After  the  witness 
had  answered,  motions  were  made  to  stilke 
oat  the  answers,  or  parts  thereof,  as  not  re- 
sponsive, and  as  ImmateriaL  These  motlms 
were  sustained,  bat  tihe  courts  neiUier  at  ttie 
time  nor  In  the  general  charge,  cautioned  the 
Jury  to  disregard  such  testimony.  The  ques-  | 
tiotts  were  proper,  but  a  wUUng  witness 
dragged  In  Incompetent  and  IrresponslTe 
matter  In  his  answer,  and,  althou^  promptly 
stricken  out  on  motion,  it  la  ui^ed  that  tills  I 
ma  not  soffident  to  remove  the  poison  that  : 
It  had  Instilled  In  the  minds  of  the  jurors;  | 
that  tt  was  a  case  where  it  became  the  daty 
of  the  court,  without  any  special  request 
thereto,  to  cantlon  the  jury  to  disregard  it. 
It  has  been  held  that  where  counsel,  in  argu- 
mmt  to  the  jury*  stated  evidentiary  matters 
of  which  there  was  no  proof,  it  was  the  duty 
of  tlie  court,  without  request,  to  Instruct  the 
Jury  to  disregard  such  statement.  Yoe  t. 
Pec^le,  49  HL  412.  It  has  also  been  held 
that,  where  incompetent  evidence  has  been 
admitted  upon  the  statement  ci  counsel  that 
he  would  subsequently,  by  other  evidence,  so 
'wnnect  the  incompetent  testimony  with  the 
case  as  to  remove  the  objection,  and  such 


subsoquont  testimony  was  not  produced.  It 
became  the  duty  of  the  court  to  expressly 
withdraw  such  Incompetent  testimony  from 
the  jury.  Dillln  v.  People,  8  Mich.  307.  And 
It  has  even  been  held,  imder  such  circum- 
stances, that  the  subsequent  withdrawal  of 
such  testimony  did  not  cure  the  error.  Mar- 
shall V.  State,  5  Tex.  App.  273.  Ajid  see 
Arthur  V.  GrtewoM.  55  N.  Y.  400.  A  full 
discussion  of  the  subject  may  be  found  in 
Thomp.  Trials,  GG  715-723.  WhUe  there  ts 
lack  of  uniformity  In  the  decitions,  no  case 
is  cited  which  fairly  supports  the  contention 
of  plaintiff  In  error  in  this  case.  The  di- 
vergence of  autlionty  artses  from  tbe  Id* 
hwent  difficolly  In  amunmclng  any  nde  of 
onlversal  application.  When  Important  tea- 
tfmony,  bearing  directly  upon  the  issue.  Is 
Introduced  at  one  stage  of  the  trial,  and  per^ 
mltted  to  remain  before  the  jury,  while  other 
testimony  is  given,  forming  an  integral  part 
of  tbe  facts,  that  find  a  lodgment  Hl  Itw  mladii 
of  the  jurors,  and  on  which  they  readi  th^r 
oonclualons,  and  It  subsequently  appears  that 
such  former  testimony  was,  for  any  cause, 
clearly  Impn^r,  It  ts  no  doubt  tiie  dn^  of 
the  court  In  explicit  language  to  direct  the 
jury  to  disregard  such  testimony.  And  tbe 
mind  can  readily  suggest  cases  In  which,  by 
reason  of  the  eqolpotse  of  tiie  other  erldence 
in  the  case,  and  the  magnitude  of  the  Isaoea 
at  stake,  no  words  of  the  jiadge  coold  cer- 
tainly be  relied  upon  to  enable  the  jurors  to 
entii^  emancipate  tiwmselTefl  from  tbe  ef- 
fects of  the  Tldoas  testimony.  "It  bad 
poisoned  llielr  minds,  and  Its  effects  could 
not  be  erased  from  their  memories."  Bat  to 
ludd  that  where  an  orer-wilUng  witness.  In 
answer  to  a  proper  question,  volunteered  Im- 
material and  Irresponsive  matter  in  bis  an- 
swer, such  error  could  not  be  cured  by  im- 
mediately withdrawing  such  Improper  matter 
from  the  jury,  would  open  the  door  for  a  re- 
versal of  a  large  percentage  of  criminal  caaes, 
and  for  no  material  reason,  and  for  no  eirur 
at  tlie  prosecutlfm  or  the  court  But  It  Is 
claimed  this  matter  wom  not  taken  fnm  the 
jury.  We  think  it  was,  In  effect  As  soon 
as  the  Improper  testimony  left  the  month  of 
ttie  witness,  counsel  moved  tiiat  it  be  stxickm 
ont,  and  the  court  In  the  presence  and  hear- 
ing of  tbe  jury,  so  ordered.  No  Intelligent 
juror  mlseoDceived  the  situation.  In  a  case 
of  this  kind,  (and  we  need  go  no  further.) 
where,  at  most,  the  evidence  hod  tmt  an  in- 
direct and  Inferential  bearing  upon  the  case, 
the  court  had  no  further  duty  pertalnlnsr  to 
the  matter.  It  was  but  an  inddent,  and  by 
no  means  an  important  Incident,  In  tbe  tilaL 
Before  the  general  charge  was  xeacbed.  It 
had  naturally  passed  from  tbe  mind  of  the 
court.  If  counsel  desired  a  spedflc  Instruc- 
tion on  the  point,  he  should  have  requested 
it.  Doubtless.  In  the  abondance  of  protec- 
tion that  comts  prc^riy  throw  around  per- 
sons accused  of  crime,  such  a  request  would 
have  been  given.   We  do  not  aay  that  a  re- 
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fusal  to  give  it  would  have  been  error,  but 
we  do  say  that  no  error  can  be  predicated 
upon  the  failure  of  the  court  to  give  such 
specific  instruction  without  request 

The  testimony  of  the  state  dereloped  the 
fact  that  Mrs.  RlIl  was  present  at  the 
rink  when  the  shooting  occurred,  and  might 
luiTtf  been  an  eyewitness  of  the  affray,  or 
at  least  a  portion  of  It.  When  the  state 
rested,  the  plaintiff  in  error  requested  the 
prosecuting  attorney  to  produce  Mrs.  Hill, 
and  hare  her  sworn  as  a  witness  for  the 
state.  This  the  pnnecutor  declined  to  do, 
whereupon  counsel  for  plaintiff  In  error 
moved  the  court  to  order  that  Mrs.  HIU 
be  BO  produced  and  sworn.  The  motion  was 
denied,  and  this  ruling  Is  assigned  for  error. 
It  is  proper  to  state  that  besides  the  witness 
HIU  not  less  than  six  other  persons  had 
been  sworn  for  the  prosecution,  all  of  whom 
based  their  testimony  npon  the  sense  of 
sight  or  hearing,  or  both,  and  the  testimony 
thus  produced  covered  all  parts  of  the 
transaction.  Under  this  assignment  of  wror 
it  iB  urged  that  It  was  the  duty  of  the 
prosecntor  to  pndnce  and  swear  aU  pw- 
sons  who  wei»  shown  by  the  evidence  to 
taan  been  present  at  the  time  of  the  «f- 
■tnj,  and  whose  testlmoiv  conld  throw  any 
ll^t  i^KHi  the  subject  Hut  would  In  any 
degree  aid  the  }ury  in  aacartalntakg  tiie  facts. 
Hie  role  thus  invoked  was  early  estaUIshed 
In  Bnfljand.  In  Reg.  t.  Holdoi,  8  Gar.  ft  P. 
OOS,  Patteaon,  J.,  said:  "Brery  witness  who 
was  present  at  a  transactlim  of  this  sort 
ooi^t  to  be  called*  and,  even  If  th^  gave 
dlffexent  aeoonnts.  It  Is  fit  that  the  jury 
should  hear  thdr  eridenee,  so  aa  to  draw 
their  own  conduslons  as  to  the  tmtik  of  the 
matter."  This  was  a  btHnldde  case.  And 
see  'Bag.  r.  Ohapman,  Id.  609;  B^.  v.  Bidl, 
9  Oar.  ft  P.  22;  Bose.  Grim.  Ev.  128.  WhUe 
this  mle  was  estaUlshed  In  that  conntcy  at 
a  time  when  the  rii^t  of  persons  accused  of 
crime  to  be  represented  1^  connsd  waa  de- 
nied, or  greatly  abridged,  and  hence  the 
mle  found  greater  support  In  Justice  and 
necessity  than  at  present,  yet  we  are  not 
aware  that  It  has  ever  been  abrogated.  The 
wtaim  of  Michigan  seems  to  have  adopted 
this  mle  In  its  enthrety.  It  Is  true  that  the 
cases  In  that  state  which  first  discussed  the 
4iueatkm  (Maher  v.  Pe(q>le,  10  Mich.  212; 
Hurd  T.  People.  2S  Mich.  406;  Wellar  v. 
People,  80  Mich.  16;  and  niomas  Peocde, 
SO  Mich.  309)  announced  the  modified  nde 
hwalnafter  stated,  bat  the  latest  and  Btronff> 
est  utterance  of  that  vwy  able  court  on  the 
■abject  Is  found  In  People  v.  Delta.  88  Mich. 
419.  49  N.  W.  Rep.  206.  This  was  a  case 
of  aasatdt  with  Intent  to  do  great  bodUy 
haim.  There  wean  fbur  persons  engaged  In 
the  affr^.— two  on  eodi  aide.  The  prose- 
cutor called  the  two  on  one  tfde.  and  the 
testimony  covered  the  entire  transactlou. 
The  court  refused  to  reqtUre  the  prosecution 
to  swear  the  other  party  to  the  affray,  not 
4>a  trial,  and  who  was  present  In  court,  and 


also  refused  to  require  the  prosecution  to  pro- 
duce and  swear  three  ladies  who  wltne^ed 
the  difficulty  from  the  porch  of  a  house  ;-{■'* 
rods  distant,  and  who  were  sworn  on  the  pre- 
liminary examination.  The  case  was  reversod. 
and  the  court  said:  "We  think  the  better 
rule  Is  that  it  Is  Incumbent  upon  the  prose- 
CQtor  not  only  to  have  the  wltaesses  pres«it 
In  court,  but  to  have  them  sworn  In  behalf 
of  the  people,  and  he  may  then  examine 
them  much  or  little,  aa  he  chooses.  It  af- 
fords the  defense  an  opporttmtty  to  cross- 
examine  wlthont  prejudicing  th^  case  by 
the  bias  of  the  witness,  if  he  sfaotild  bare 
any."  And  see  People  v.  Gordon.  40  Mich. 
710;  People  v.  Etter,  81  Mich.  670,  46  N. 
W.  Rep.  1100.  Bnt  see,  also,  comments  of 
Cooley,  C.  J.,  in  Bonker  v.  People,  37  Mich. 
4.  We  do  not  think  State  r.  Magoon,  00 
Vt  338,  dted  by  counsel,  sustains  his  posi- 
tion; and  Donaldson  v.  Com.,  96  Pa.  St. 
21,  also  <AteA,  is  not  an  authority.  The  case 
was  rape,  and  was  reversed  npon  another 
ground,  but  ^  court  said:  "We  cannot  for- 
bear, however,  remarking  that,  In  our  opin- 
ion, the  phystdan  who.  the  day  after  the 
occnrraicc  examined  the  p«son  <tf  the  giri 
upon  whom  the  offmae  waa  alleged  to  have 
beoi  committed,  dumld  have  been  called  aa 
a  witness,  and  required  to  testltr  try  the 
district  attorney.  Whether  his  evidence 
tended  to  acquit  or  ocmvlet.  It  was  demanded 
equally  by  the  cause  of  faunmnlty  on  the 
one  side  and  of  Justice  on  the  other.  We 
say  this  more  espedally  because  there  was  no 
direct  erldenoe  of  the  factum  of  the  crime, 
and  no  proof  of  actual  penetration,  the  pros- 
ecutrix having  testlfled  that  she  was  inssnsl- 
ble,  and  had  no  knowledge  of  what  took 
pl«!e.  We  do  not  reverse  for  this  reason, 
and  do  not  sortaln  the  fifth  aanlgnmait  at 
errw,  which  raises  the  qnortkm,  bnt  merdy 
express  our  opinion  as  to  what  Aould  have 
bent  done  In  Qie  peculiar  cbrcnmstaBoss  of 
this  ease."  In  ttie  case  ha  10  Mich.,  Judge 
Ghristlancy  aald:  "Whenever  It  appean  evi- 
dent to  the  court  that  but  part  of  the  facta, 
or  a  single  Act,  has  been  designed^  select- 
ed by  ^  prosficutlon  from  tba  series  con- 
stituting the  res  gestae,  or  mtlrs  transae- 
tlim.  and  that  the  evidence  of  the  others  Is 
within  ttie  power  of  the  prosecutor,  it  would, 
I  ttiink,  be  the  doty  of  the  court  to  require 
the  prosecutor  to  show  the  tranaactlon  as 
a  whole."  And  In  Hurd  Pei^e^  suitra, 
the  same  learned  Judge,  again  qiealdng  for 
the  court,  Mid:  "Bnt  the  prosecution  can 
never  In  a  criminal  case  ^perly  claim  a 
conviction  upon  evldnce  whldi  eq»ready 
OT  by  implication  shows  but  part  of  the  res 
gestae  or  whole  transaction.  If  it  appear  that 
evidence  of  the  rest  of  the  transaction  Is  ob- 
tainable. This  would  be  to  deprive  the  de- 
fendant of  the  benefit  of  the  presumption  of 
innocence,  and  throw  upon  him  the  burden 
of  proving  his  Innocence."  In  Territory  v. 
Hauna,  5  Mont  24S,  5  Pac.  Kep.  252,  It  Is 
said:  "The  authorities  are  clear  and  condu- 
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^Te  upon  the  proposition  that  the  prosecu- 
tion cannot  select  ont  part  of  a  transaction, 
and  ask  a  conviction  thereon,  when  testimo- 
ny showing  the  whole  thereof  la  within  its 
rmch."  Thompson  t.  State,  30  Tex.  App. 

17  S.  W.  Rep.  448,  was  a  homldde  caae. 
where  the  ahootlng  waa  admitted,  and  self- 
defense  relied  upon,  by  defendant  It  was 
admitted  that  there  were  four  ^ewltnesses 
to  the  shooting,  all  of  whom  had  been  sab- 
po«ued  br  the  state,  and  wore  present  In 
the  court  room.  The  state  Introduced  cmly 
drcnmstantlal  evidence  and  the  testimony 
of  expertei  and  the  court  refused  to  require 
the  prosecutor  to  Introdura  any  of  the  ^e- 
witnesses.  This  was  held  error,  on  the  broad 
srcnmd  that  the  e^dence  Introduced  was 
not  Ihe  best  evidoice  of  which  the  case  was 
ausceptlUe,  and  reraUed  the  existence  of 
more  original  sources  of  Information,  as  atat 
ed  In  1  OreenL  Er.  I  82.  The  modified  rule 
applied  In  these  cases  commends  Itself  so 
Instantaneously  to  the  Judldal  mind  that  It 
would  probably  be  aco^tted  by  any  court  in 
the  land.  Bnt  the  &cts  and  circumstances 
of  thla  case  leave  It  clearly  out^e  the  in- 
fluence of  this  rula  Here  not  less  than 
seven  witnesses  had  testified  directly  to  facts 
as  they  saw  them  and  heard  them.  There 
had  been  no  particular  facts  selected  ont  by 
design  or  otherwise.  The  enthre  transaction 
had  been  sifted  in  all  Its  details.  There  Is 
not  even  a  suggestion  of  concealment  In  the 
evidence.  Nor  Is  It  suggested  dmt  Mia.  HUl 
was  In  better  condition  to  know  the  facta 
than  any  one  of  several  witnesses  whom 
the  state  called.  The  most  that  can>  be 
claimed  Is  that  Mrs.  Hill,  testifying  upon  the 
same  matters,  and  with  the  same  means  of 
knowledge,  mU^t  have  contradicted  the  tes- 
timony <a  tile  other  witnesses.  Under  such 
drcumstanoes,  no  duty  rested  upon  the  state 
to  call  her.  The  law  Is  ever  more  zealous 
to  protect  Innocence  tlian  to  punish  crime. 
Persons  accused  of  crime  have  the  full  and 
free  use  of  the  process  of  the  court  to  compel 
the  attendance  of  witnesses.  They  are  al- 
ways represented  by  counsel,  chosen  either 
by  themselves  or  by  the  court  They  can 
be  convicted  only  upon  evidence  that  the 
Jury  regards  as  practically  conclusive,  and 
so  juries  are  always  instructed.  We  regard 
it  as  clearly  unsafe  to  go  further,  and  re- 
quire the  prosecution,  after  It  has  fairly  and 
ill  good  faith  given  the  entire  res  gestae  to 
the  Jury,  to  call  every  witness  to  the  trans- 
action, howsoever  bltteriy  hostile  such  wit- 
ness may  be  to  the  prosecution,  or  howso- 
ever powerful  hla  motivea  may  be  to  screen 
the  defendant  To  place  such  a  witness  In 
the  bands  of  astute  couns^  for  cross-exam- 
ination would  be  to  confound  Justice,  and  es- 
tablish a  rule  that  Innocence  never  requires 
for  its  protection.  This  assignment  of  error 
cannot  be  sustained  on  this  ground.  State 
V.  Mlddleham,  62  Iowa,  150,  17  N.  W.  Rep. 
446;  State  V.  Baton,  75  Mo.  586;  State  v. 
Johnson,  76  Uo.  121;  State  v.  MarUn,  2  Ired. 


101;  State  v.  Smallwood,  75  N.  a  106:  State 
T.  Cain.  20  W.  Ta.  670;  Com.  v.  HaskeU. 
140  Mass.  128,  2  N.  B.  Bep.  773. 

When  counsel  for  the  plaintiff  In  error 
asked  the  court  to  compel  tlie  prosecatioa  to 
produce  and  swear  Mrs.  £D11,  the  proaecnting 
attorn^,  in  oppodng  soch  request,  and  in  th^* 
presence  and  hearing  of  the  Jury,  used  du! 
following  language:  "Information  comes  to 
me  that  the  witness  whose  presence  Is  re- 
quested as  a  witness  for  the  state  has  bem 
known  to  be  connlvlDg  and  going  with  the 
d^endant  In  endeavoring  to  secure  testi- 
mony in  any  way  that  it  can  be  secured  as 
against  the  state,  in  fhvor  of  Ha  defense, 
and  for  that  reason  the  state  declines  to  pro- 
duce her  or  to  swear  her  here  as  a  witness 
for  the  state."  Oounad  for  plalntlfl  In  error 
immediately  moved  to  strike  out  thla  state- 
ment as  an  improper  statement  -to  be  made 
before  the  Jury.  There  waa  no  ruling  on  the 
point,  and  this  absence  action  by  the 
court  la  assigned  as  error.  BeganUng  the 
faUure  to  rule  as  equivalent  to  denying  the 
motion,  It  foUowa  tliat,  if  the  statonent  was 
imprcver,  the  point  made  must  be  austalned. 
the  diligence  of  learned  counsd  has  been  re- 
warded with  the  dtatlon  of  numerous  cases 
upon  this  question.  The  dtattons  are  all  of 
comparative  recent  date,  as  tbe  question  Is 
one  of  the  reOnemaihi  of  the  law  that  has 
bnt  recently  developed  Into  its  pnmsit  pro- 
portions. That  the  rules  announced  In  these 
cases  are  in  the  interests  of  fairness  and 
Justice,  and  that  th^  should  be  implicitly 
enfbrced  In  all  proper  Instenoei*  cannot  tot 
a  moment  be  doubted;  but  tbey  ahould  not 
be  Indiscriminately  extended.  Counsel  must 
have  some  latitude  and  some  discretion,  bi 
the  heat  of  nisi  prius  trials,  where  questkHU 
are  raised  that  must  be  instantly  met, 
counsel  cannot  be  expected  to  wd^  with 
nicety  and  precision  the  effect  of  their  words, 
nils  matter  must  of  necessity,  rest  laig^ 
in  the  discretion  of  the  oourt,  and  abuse  of 
that  discretion  Is  not  to  be  rashly  presumed. 
We  are  in  full  accord  with  tba  language  of 
the  learned  supreme  court  at  the  state  of 
Indiana,  that,  "when  the  statement  is  a  g«i- 
eral  one,  and  of  a  character  not  likely  to 
prejudice  the  cause  of  the  accused  In  the 
minds  of  honest  men  of  fair  intelligence,  the 
failure  of  the  court  to  check  counsel  should 
not  be  deemed  such  an  abuse  of  discretion 
as  to  require  a  reversal."  Combs  v.  State, 
75  Ind.  216.  And  more  emphatically  would 
this  be  true  where,  as  In  this  case,  the  re- 
marks were  addressed  to  the  court  and  were 
entirely  pertinent  and  proper  for  the  court 
to  hear;  and,  while  In  the  presence  of  the 
Jury,  yet  in  no  sense  directed  to  them,  or 
Intended  to  Influence  them.  No  case  dted 
by  counsel  would  warrant  us  In  sustalnlnj? 
his  point  The  cnses  will  be  found  to  fall  al- 
most without  exception  Into  one  of  three 
classes.  By  far  the  largest  class  are  cases 
where  coimsel  have  violated  some  express 
statutory  provldon,  sudi  as  referring  In  at^ 
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jroment  to  the  jury  to  the  fiict  ib&t  a  de- 
ffudant  In  a  criminal  case  fnlled  to  be  sworn 
as  a  witness,  or  by  referring  on  a  second  trial 
to  the  fiict  of  a  former  conviction.  In  these 
cases  a  reversal  Is,  of  course,  imperative.  In 
other  cases  counsel  have  stated  to  the  jniTt 
as  facts  In  counsel's  own  knowledge,  matters 
prejudlcal  to  the  defendant,  but  Immaterial 
to  the  Issue  on  trial,  and  which  could  not 
be  properly  given  in  evidence;  or  hare  sought 
to  augment  the  force  of  the  evidence  by 
their  own  poslHve  but  unsworn  assertion  of 
a  pertinent  and  material  matter.  Another 
class  of  cases  comprise  the  instances  where 
counsel,  in  argument,  have  assumed  certain 
facts  to  be  proven,  of  which  there  was  no 
evidence  whatever.  In  all  the  cases  it  will 
be  found  fliat  the  objectionable  language 
was  gratuitous.  In  this  Instance,  under  the 
condition  of  the  authorities  heretofore  dted, 
the  prosecuting  attorney  was  entirely  war- 
ranted In  believing  that,  when  opposing 
counsel  demanded  that  he  produce  and  swear 
as  a  witness  for  the  state  a  party  who  was 
present  at  the  transaction,  it  was  Imperative- 
ly necessary  for  him  to  render  to  the  court 
a  good  and  suffldent  reason  for  not  so  doing. 
This  he  did  in  a  manner  by  no  means  ex- 
travagant, and  what  he  said  could  only  In- 
directly affect  the  accused  by  Impairing  the 
credit  of  a  witness  whom  he  subsequently 
called.  But  we  do  not  think  Its  effect  even 
went  to  that  extent.  Tlie  prosecutor  was 
careful  to  state  nothing  as  a  fact  He  did 
not  give  to  the  statement  the  weight  of  his 
own  assertion  of  Its  truthfnln-?P8.  He  simply 
said  that  Information  had  come  to  him  of 
a  certain  character.  This  information  was 
such  that  it  would  be  dangerous  for  him  to 
call  the  party,  unless  he  knew  the  informa- 
tion to  be  false.  We  do  not  think  the  lan- 
gnnge  used,  in  the  manner,  under  the  circum- 
stances, and  for  the  purpose  stated,  was  at 
all  "likely  to  prejudice  the  cause  of  the  ac- 
cused in  the  minds  of  honest  men  of  fair 
intelligence,"  and  hence  there  was  no  abuse 
of  judicial  discretion  In  refusing  to  strike  It 
out,  or  caution  the  jury  against  it. 

The  defendant  below  called  'one  Susie 
Thompson  as  a  witness,  and,  after  showing 
her  age  to  be  16,  sought  to  prove  by  her  that 
she  had  been  seduced  by  the  complaining 
witness.  Hill,  and  that  he  was  the  father 
of  her  bastard  dblld.  After  a  number  of 
questions  In  this  line  had  been  ruled  out  on 
objection  by  the  state,  counsel  for  plaintiff 
In  error  made  a  formal  ofFer  to  prove  that 
snifl  Hill  had  seduced  this  witness,  and  was 
the  father  of  her  child,  and  that  he  had 
seduced  another  young  girl,  and  had  an 
abortion  produced  upon  her;  that  he  had  ad- 
mitted these  facts  to  various  parties,  and, 
among  others,  to  McGahey;  and  that  Mc- 
Gnhey  told  HIU  "that  if  he  didn't  desist  from 
such  practices  he  would  make  a  complaint 
to  the  officers,  and  procure  his  arrest."  The 
offer  was  rejected  by  the  court.  Counsel 
then  insisted,  and  now  Insists  in  this  oourt, 


that  such  evidence  was  proper  for  the  pur^ 
pose  of  impeaching  Hill,  and  also  for  the 
purpose  of  showing  threats  by  McGahey 
against  Hill,  and  thus,  as  bearing  upon  the 
question  as  to  who  was  the  aggressor, 
furnish  a  motive  on  the  part  of  Hill  for 
putting  McGahey  out  of  tae  way.  These 
positions  are  entirely  untenable,  and  need 
but  brief  mention,  wm  had  been  asked  on 
cross-examination  as  to  all  of  these  alleged 
criminal  practices,  and  had  denied  them.  It 
was  proper  to  ask  him  these  questions  on. 
cross-examination,  as  affecting  his  credibility; 
but  his  answers  were  final.  The  court  could 
not  go  Into  an  Investigation  of  the  tniA  of 
these  purely  collateral  matters,  and  thus 
virtually  place  Hill  upon  trial,  instead  of 
McGahey.  This  is  elementary.  1  Greenl.  £v. 
§  449,  and  cases  cited. 

Nor  need  we  enter  into  a  discussion  of  the 
law  as  to  threats,  communicated  or  uncom- 
municated.  The  question  does  not  properly 
arise.  McGahey  did  not  threaten  pm  with 
prosecution  for  anything  that  he  had  done. 
The  threat  was  that,  "if  he  did  not  de^t 
from  such  practices,  he  [McGahey]  would 
make  complaint,"  etc.  But  there  was  no 
Intimation  In  the  offer  of  proof  that  HUl  had 
been  guilty  of  any  such  practices  sinoe  Mc- 
Gahey's  warning.  There  was  no  claim  that 
the  condition,  upon  which  alone  the  threat 
was  based,  existed.  The  offer  showed  noth- 
ing that  could  raise  in  Hill's  mhid  Uie  least 
apprehension  of  danger  from  McGahey. 

Mrs.  Hill  was  sworn  as  a  witness  for 
plaintiff  in  error.  On  cross-examination  the 
state's  attorney,  over  the  objection  of  the 
oppodng  coimsol,  was  permitted  to  interro- 
gate her  at  length  as  to  her  relations  to  and 
criminal  intercourse  with  McGahey.  This 
is  urged  as  error,  l^e  able  counsel  does  not 
contend  that  it  was  Improper  to  ask  the 
witness  on  cross-examination  as  to  her  crim- 
inal relations  with  men  generally  as  afTectlng 
her  credit,  but  urges  that  such  object  could 
be  equally  well  attained  without  specifically 
naming  McGahey,  and  that  the  necessary 
effect  of  so  namlug  him  must  have  been  to 
prt!judlc(f  the  jury  against  him.  Admitting 
counsel's  conclusion,  we  are  still  of  opinion 
that  the  line  of  ci*oss-exanilmition  was  prop- 
er. The  state  has  the  right  to  show  the  re- 
lations existing  between  the  witness  and  the 
party  at  whose  Instance,  and  presumably 
in  whose  interest,  she  was  testifying.  It  bad 
the  right  to  expose  to  the  jury  every  motive 
and  desire  of  the  witness  that  might  natural- 
ly and  reasonably  be  supposed  to  produce 
that  bias  that  would  affect  the  character  of 
her  testimony,  1  Greenl.  Bv.  4.j0,  note; 
Cameron  v.  Montgomery,  13  Seig.  &  R.  128; 
Batdorff  v.  Bank.  61  Pa.  St.  179;  State  v. 
Bacon.  13  Or.  143.  9  Pac.  Rep.  393. 

Some  etTors  pertaining  to  the  charge  of  the 
court  are  argued  in  the  brief  of  the  counsel 
for  plaintiff  In  ciTor,  but  an  examination  of 
the  abstract,  amended  as  stipulated  at  the 
oral  argument,  shows  that  no  exertions  to 
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tbe  actton  of  the  court  In  tiUa  matter  were 
saved  except  in  (me  lustanoe,  and  tbat  per- 
tains to  the  refusal  of  the  court  to  give  an 
luBtruGtlon  requested  rdatlve  to  the  law  of 
self-defence.  Wu  see  no  objection  to  the 
butniotkm  asked,  and  it  was  applicable  to 
the  case,  but  its  refusal  was  not  error.  It 
Is  true  that  a  general  charge  will  not  al- 
ways cure  the  error  in  rejecting  a  specific 
instmction.  SUiott,  App.  Proc.  S  706,  and 
cases  (dted  In  notft  But  in  this  case  the 
charge  of  the  court  covered  every  ptdnt  In 
the  instruction  refused  as  ape<dfloally  and  as 
tavorab^  to  plainttft  in  error  aa  did  the  re- 
jected Instruction;  hence  Its  rejectiwi  was  not 
errw.  Thomp.  Trials,  |  2352,  and  oases  <AteA 
in  note.  We  have  noticed  all  the  points 
argued,  and,  finding  no  error  hi  the  record, 
the  judgmmt^of  the  trial  court  must  be  af- 
firmed. All  concur. 


BRANSTETTER  v.  MORGAN. 
(Snpreme  Court  of  North  Dakota.    May  81, 
1S93.) 

Cljiim  and  Dklivbrt— Bxamiwatioh  or  Wir- 
N  EBaBS— Gti  d  bncb. 

1.  A  plahitifF  may  properl;  Introduce  evi- 
dence to  refute  an  inference  or  preBumpttou  of 
fact  that  might  arise  from  matters  drawn  from 
himself  on  crosB-examination,  even  though  such 
evidence  has  no  direct  bearing  npon  tiie  issues, 
and  the  time  of  the  introduction  of  such  evi- 
dence is  peculiarly  within  the  discretion  of  the 
trial  court. 

2.  In  claim  and  delivery,  where  each  party 
chUma  the  right  of  possession  by  virtue  of  ab- 
solute ownerahip,  and  in  no  omer  manner,  a 
verdict  which  finds  the  plaintiff  entitled  to  the 
possession  of  the  property,  and  fixes  its  value, 
will  support  a  judgmeDt  for  plaintifr  for  poa- 
sessioQ  of  the  property,  or  its  value  as  found 
by  the  jury. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bamee  coun- 
ty; Roderick  Rose,  Judge. 

Action  by  Henry  C  Brunstetter  against 
WiUiam  H.  Morgan  for  the  recovery  of  six 
horses.  Plaintia  bad  judgmmt,  and  de- 
fendant api>ealB.  Affirmed. 

M.  A.  Hlldreth,  for  appellant  Q.  K.  An- 
drus,  for  respondent 

BARTHOLOMEW,  G.  J.  The  Judgment 
in  favor  of  the  idaintltr  in  this  case  must  be 
affirmed.  There  was  practically  no  defense 
to  the  action.  The  case  was  claim  and  de- 
livery for  Blx  horses.  Both  parties  claimed 
by  absolute  owner^p.  PlalntifC's  evldoice 
rtiowed  that  he  raised  the  horses  on  his 
ranch  in  Umatilla  county.  Or.;  that  they 
were  branded  when  young  colts  with  a  X 
brand  on  the  left  alioulder;  that  these 
horses,  with  25  or  30  more,  were  stolen 
from  hia  ranch  about  August  5.  IHiil,  and 
that  they  were  shipped  east,  over  the  North- 
mi  Pacific  Rnilroad  by  a  party  by  the  name 
of  C.  McCullom.  I'laintlff  poaitivoly  Identi- 
fled  the  horses,  both  by  the  brand  and  by 


general  appearnnc&  Tlie  branding  Iron 
with  which  these  horses  were  branded,  and 
which  plaintlffl  swore  he  had  used  for  more 
than  12  yeara^  wua  put  in  evidence  over 
defendant's  objection.  It  mi^t  have  been 
<^  assistance  In  identifying  tlie  horaea,  and 
was  thus  material.  Plaintiff's  neighbors 
who  had  assisted  him  in  branding  swore 
positive  to  the  branding  Iron,  and  to  plain- 
tiff's loss  of  horses,  but  these  wltneasea 
were  not  permitted  to  see  the  horses  in  cou- 
troveny,  they  b^ng  still  ta  defendant's  pos- 
session. Defendant's  claim  of  title  rested 
exclusively  upon  the  fact  that  he  purchased 
the  horses  In  August,  1881,  from  one  Ghorles 
McUullom,  at  Tower  City,  In  this  state,  and 
paid  full  value  therefor.  This  was  consist- 
ent with  and  corroborative  of  plaintUTs  ev- 
idence; No  effwt  whatever  was  made  by 
def^idant  to  show  that  McCullom  had  any 
title  to  Uie  horses.  But  it  was  soni^  on 
cross-examination  of  plaintiff  to  draw  ont 
matter  tm  which  to  base  an  argument  to 
the  Jury  that  plain tlS  and  McCullom  were 
in  colluaton,  because  plaintiff  had  not  taken 
active  measures  to  apprehend  and  punish 
McOnllom.  la  rebuttal  of  tliis  ides,  ^aln- 
tiff  was  permitted  to  Introduce^  over  de- 
fendant's objectiw,  B  subscription  paper 
signed  by  80  dtlzens  of  Oregon,  and  to 
to  which  plalntlfl  was  its  latest  subscriber, 
which  was  gotten  up  to  raise  funds  to  cap- 
ture and  cotfvlot  parties  Imidlcated  In  steal- 
ing horses,  snd  which  paper  stated  that  "B. 
G.  Branstetter  is-  a  heavy  loser."  Plalntlfl 
was  also  allowed,  over  objection,  to  show, 
by  the  district  attorney  of  Barnes  county, 
tbat  he  applied  to  that  officer  to  proeecmte 
said  McCullom,  and  by  a  Justice  of  tbe 
peace  that  a  warrant  was  issued  for  said 
McOullom,  and  by  the  deputy  liheElfl  tbat 
said  wairant  was  placed  In  his  hands,  and 
he  w^  to  New  Bockford  to  srrest  said 
McCullom,  but  did  not  find  him.  This  was 
all  proper  to  rebut  the  claim  that  plaintiff 
was  In  coUushm  with  McCullom,  aioA  was 
property  admitted.  See  State  v.  McOahey, 
55  N.  W.  Rep.  753,  (decided  at  this  termO  and 
cases  there  cited.  The  order  in  which  the 
iwoof  was  offered  might  be  open  to  criti- 
cism, but  that  matter  is  peeulloriy  |n  the 
discretion  of  the  trial  court  The  verdict 
finds  the  plaintiff  eatltled  to  the  possession 
of  the  property,  and  the  value  thereto  It 
is  urged  that  this  is  entirety  Insufficient  to 
support  tbe  Judgment  for  plaintiff,  in  Uut 
It  does  not  pass  upon  the  question  of  own- 
ership. Some  early  Wisconsin  cases  are 
cited  to  support  the  claim.  These  cases  for 
the  most  part  were  decided  when  the  prac- 
tice in  r^levln  cases  was  quasi  criminal, 
and  the  plea  of  "not  giUlty"  put  In  by  de- 
fendant put  in  issue  every  material  alle- 
gation in  the  complaint  Ownership,  both 
general  and  special,  was  thus  put  In  issue; 
also  the  right  of  possession,  as  well  as  the 
wrongful  taking  or  wrongful  detoition.  It 
la  elementary  that  the  verdict  must  reqjKnd 
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to  all  the  Issues;  and  tbls  Is  tUe  same 
wlietber  the  Issues  are  raised  1^  plea 
of  "iiat  ffullty"  or  apeciflcally  by  answer. 
But  In  tbls  case  there  was,  under  tba  plead- 
ing, but  the  one  iMae.  Bacb  party  dalmed 
absolute  ownership.  Neither  claimed  any 
right,  except  sudi  as  flow  from  and  areln<d- 
dent  to  such  owner^p.  Under  the  plead- 
ings, owaership  neccesarlly  carried  with  It 
Uie  right  of  posseaaton,  and  the  party  entitled 
to  possession  was  neceesarUy  tlie  owner. 
The  verdict  settled  the  only  issue  In  the 
vase,  and  was  sutttdent.  Kranae  t.  Gut* 
ting.  32  Wis.  688;  Brerit  v.  Bank.  13  Wis. 

Faulkner  t.  Meyers,  6  Neb.  415;  Un- 
derwood T.  mite,  45  Dl.  438;  Clark  t. 
Heck.  17  Ind.  281;  Payne  t.  June.  92  Ind. 
253.   Judgment  affirmed.   All  ooncnr. 


HTTBOK  WATERWORKS  CO.  t.  Om  OP 
HUBOX. 

(Supreme  Court  of  South  Dakota.  July  S, 
1893.) 

iNJCHonojr  PxKDSKTB  LiTB  —  Revibwino  Ordbh 

FOR. 

Where  an  appeal  is  from  an  order  grant- 
ing  or  continuinff  a  temporary  injunctloD  upon 
a  sufficient  bond,  the  only  pnrpose  and  effect 
of  which  iujonction  is  to  hold  the  property  in* 
Tolved  In  statu  gao  during  the  pendency  of  the 
litigation,  and  where  the  title  to  the  property 
in  diitpute  fs  in  doubt,  depending  npon  many 
questions  of  law,  and  nrobably  of  fact,  not  con- 
sidered or  discussed  by  counsel  on  such  pre- 
liminary appeal,  this  court  will  treat  the  ques- 
tion of  title  as  a  doubtful  one,  and  dedde  only 
whether,  under-  such  drcumstances,  the  temjm- 
raiT  injunction  was  rightly  granted. 
(Syllabus  by  the  Court) 

On  petltltm  for  rehearing.  Denied. 

For  former  report,  see  64  N.  W.  Bep.  662. 

KBLLAM,  J.  This  case  was  before  this 
court,  at  its  last  term,  upon  an  appeal  from 
an  order  of  the  circuit  court  granting  a  tem- 
porary Injunction,  restraining  appelant  from 
interfering  with  the  prc^erty  which  was  the 
subject  of  the  actlcm  during  the  pendency  of 
Buch  action.  A  decision  by  this  court  was 
tiled,  sustaining  the  action  of  the  trial  court 
It  iB  reported  in  64  N.  W.  Rep.  652.  Ap- 
l>ellant  has  presented  a  petition  for  rehearing 
cn  the  ground  that  the  decision  heretofore 
filed  does  not  diq>ose  of  the  question  of  the 
title  to  the  property  in  dispute,  and  that  upon 
the  trial  of  the  main  action  on  Its  merits 
that  quratlon  will  necessarily  be  Involred, 
and  tbat  an  expreatfon  of  opinion,  on  tliis 
preliminary  appeal,  upon  the  question  of  title, 
might  be  decisive  of  the  action  on  its  merits. 
Tills  is  probably  true,  but,  on  the  determina- 
tion of  12ie  ultimate  question  ot  the  rights 
of  the  parties  In  and  to  this  vaterwoite 
property,  there  ore  a  number  of  constituent 
qnestkms,  whose  8<rtntl<m  may  depend,  to 
some  octent,  npon  evidence  that  may  In  ot- 
fered  np<m  Hie  triaL  While  we  may  finally 
80  ooaclnde,  we  are  not  now  mtlrely  clear 
that  respondent's  rights  In  this  waterwwks 


property  depend  solely  upon  the  construction 
(tf  the  two  ezpresB  proTislons  of  the  dty 
charter  referred  to  on  the  argument  aa  de- 
fining the  powers  of  the  dty.  Certain  kinds 
of  property  held  by  a  dty,  it  has  power  to 
aeU;  other  kinds.  It  has  not  The  ^operty 
involTed  In  this  dispute  la  described  In  the 
pleadings  as  a  system  of  waterwoAs,  con- 
structed by  the  dty  of  Huron,  consisting  of 
land,  buildings,  wells,  reserroirs.  pumps,  hy- 
drants, etc.,  used  toe  supplying  the  dty  and 
Its  inhabitants  witb  water.  Are  Uiese  flacts 
alone  aB  a  court  needs,  or  an  the  partlcB  are 
entitled  to.  for  the  concluslTe  determlnatt<Hk 
of  the  character  of  this  property,  as  allenaUe 
or  nonolleoalfle  by  the  dty?  Ferbapi  so. 
We  oidy  suggest  the  question.  If  the  trial 
court  la  entitled  to  recdve  evidence  aa  to  tlie 
diaraeter,  ol^ect,  and  use  of  the  propOTty, 
for  the  purpose  of  enabling  It  to  determine 
whether  the  dty  could  lawfully  sell  it,  or  not, 
we  ought  not  to  forettaU  w  prerent  ndi  In- 
qniry  1^  luriidln^  upon  thiS'  prellmhiaty  ap> 
peal,  that  the  dty  had  or  had  not  authority 
to  sell  it  Berides,  Hien  are  a  manbm  at 
qnestions  which,  wlthoot  mndi  dellberatloi^ 
occur  to  ns,  as  bearing  upon  the  rights  <xt 
parties  to  this  contest,  which  have  not  yet 
been  suggested  by  either  side,  and  which 
will  probably  be  called  out  on  an  examina- 
tlon  of  tlie  merits.  Upon  reflection  we  might 
coodude  that  these  questions  are  not  very 
pertinent  to  llie  case,  but  we  feel  very  snre 
that  if  we  had  dedded  the  title  to  this  valu- 
able property  on  ttila  prellminacy  iqipeal  the 
defeated  party  would  have  at  <mee  applied 
tor  a  rehiring  for  tlw  purpose  of  more  folly 
presenting  the  case  upon  the  merita,  and 
would  probably  have  complained  that  the 
main  question  was  prematurely  dedded.  The 
distinct  question  presented  by  the  appeal  Is, 
did  the  trial  court  do  right  In  granting  the 
temp(»Bi7  Injunction,  holding  the  property 
in  statu  quo  during  the  litigation?  We 
thought  It  fairer  to  the  court  and  to  the  par* 
ties  to  dedde  the  particuLir  questtim  pre- 
sented by  the  appral,  leaving  the  general 
question  of  title  to  be  determined  upon  a 
trial  where  the  merits  will  be  more  fully  pre- 
sented, evidence  Introduced,  if  desired,  and 
the  discussion  more  general  and  satisfactwy, 
because  more  immcdlatdy  responsive  to  the 
particular  questions  presented. 
Petition  for  rdiearing  is  denied. 


KIRBY  V.  WESTERN  UNION  TEL.  CO. 

(Snprane  Court  of  Sonth  Dakota.  June  26, 
1803.) 

Telbokaph  Compa:iies— Agkbemskt  Rbbtbictixs 

LlABtLITT— RBFUSAL  TO  SEXD  HeSSAOB— HaRX- 
I.B88  ErBOR. 

1.  The  statute  law  of  this  state  (sections 
38S1-3910,  Comp.  Laws)  makes  a  telegraidi 
company,  whirh  offers  to  the  public  to  canr 
telegraphic  messages,  a  common  carrier  of  sura 

message*. 

2.  Suc-h  statutory  provisions  were  not  su- 
perseded nor  repealed  by  section  11,  art  17.  of 
the  constitution  of  the  state,  Impodng  npon  the 
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lefidflnttire  the  dntr  of  proTtdinj;  reasonable 
rt>f:ti]atiDQ8,  by  general  law,  for  giving  effect  to 
the  ritrht  of  a  corporation  organized  for  such 
purpose  to  construct  and  maintain  lines  of  tel- 
eRvapli  within  the  state. 

8,  "While  a  common  carrier  may,  in  general, 
dotoriuine  for  bimnelf  the  character  and  condi- 
tion of  what  he  will  offer  to  and  will  carrr.  he 
canaot,  by  offering  to  carrr  nndcr  a  qnalifiecl 
Uabllitj,  constitute  himself  a  common  carrier 
with  such  liability  only  as  he  advertises  to  as- 
sume. 

4.  A  common  carrier  is  under  a  legal  duty 
to  accept  and  carry  whatever  is  offered  to  him, 
at  a  reasonable  time  and  place,  of  a  bind  that 
he  undertakes  or  is  accustomed  to  carry,  sub- 
ject to  the  full  liability  of  a  common  carrier, 
unless  such  liability  Is  restricted  by  a  valid 
acreement  between  such  carrier  and  his  em- 
^yer, 

5.  Such  agreement,  restricting  the  carrier's 
liability  except  BM  "to  the  rate  ox  nire,  the  time, 
place,  and  manner  of  delivery."  can  only  be 
manifested  by  the  signature  of  the  passenger, 
consignor,  consignee,  or  person  employing  sucn 
carrier.   Section  S8o8,  Gomp.  Laws. 

0.  Such  modlflcaUon  of  the  common  car- 
rier's llaUlity  depaids  upon,  and  results  from, 
the  agreement  of  the  parties,  and  the  carrier 
cannot  legally  exact  such  agreement  as  a  con- 
dition precedent  to  receiving  or  carrying  the 
offered  freight  or  message. 

7.  As  a  common  carrier,  a  telegraph  com- 
pany cannot  legally  refuse  to  accept  and  trans- 
mit an  offered  message  because  the  person  of- 
fering will  not  sign  an  agreement  that  snch 
carrier  shall  not  be  liable  for  damages  in  any 
case  where  the  claim  is  not  presented,  in  writ- 
ing,  within  60  days  after  the  message  is  filed 
With  the  company  for  transmission. 

8.  While  such  an  agreement,  when  freely 
made,  is  binding,  the  carrier  cannot  exact  It  as 
a  condition  precedent  to  the  discharge  of  his 
duty  as  such  common  carrier. 

0.  In  the  afternoon  of  January  4th,  re- 
spondent offered  appellant,  for  transmission,  a 
message  confessedly  nnobjectionable,  except 
that  it  was  not  wiittm  on  or  attached  to  one 
of  appellant's  message  forms.  Respondent  de- 
clined to  sign  or  agree  to  the  stipulations  print- 
ed on  such  blank,  and  for  that  reason  appellant 
refused  to  receive  or  send  his  message.  Re- 
spondent then  wrote  a  letter  to  the  party  to 
whom  he  desired  to  send  the  message,  but  stjll 
later,  about  7  o'clock  In  the  evening,  went  to 
the  office  of  appellant,  and  sent  a  message  upon 
one  of  its  blanks,  substantially  like  the  one  pre- 
viously refused.  Held,  that  appellant's  refusal 
to  send  the  fint  message  constituted  a  refusal, 
within  the  meaning  of  section  3010.  Comp. 
liEWS,  and  that  the  sending  of  the  second  mes- 
sage was  neither  a  cure  of  the  wrong  upon  the 
part  of  appellant,  nor  a  waiver  of  it  on  the  part 
of  respondent. 

10.  Where,  upon  undisputed  facts,  no  other 
verdict  than  the.one  returned  could  have  been 
properly  rendered,  this  court  will  not  examine 
an  alleged  error  in  allowing  the  jnry  to  sep- 
arate temporarily  without  being  admonished  by 
the  trial  court  not  to  converse  among  them- 
selves, or  with  others,  upon  the  subject  of  the 
trial,  as  it  is  evident  that  no  prejudice  resulted 
therefrom. 
lS}'llabus  by  the  Court.) 

Appeal  from  Minnehaha  county  court; 
a  Parliman,  Judge. 

Action  by  Joe  Kirby  agalnat  the  Western 
Union  Telegraph  Company  to  recnver  dam- 
ages for  refusal  to  send  a  message.  Judg- 
ment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

BaUer  ft  Voortiees,  (George  H.  Fearons. 
of  oounseU  for  appelant  Joe  Kirby  and 
A.  O.  Boylan,  for  respondent 


KELT.ATtf,  J.  On  flie  4t)i  of  Janaai^, 
1802,  the  respondent  offered'  to  tiie  appel- 
lant, at  Its  office  bk  the  dty  of  SIoox  FolU; 
a  wrlttrai  messagiSk  c<»ife8sedl7  nnobjpction- 
aUe  In  matter,  and  requested  that  it  be 
transmitted  in  the  nsoal  way  to  the  party 
to  whom  It  was  addressed,  and  then  and 
there  offered  to  pay  the  nsual  otHnpenata- 
tion  therefw.  Thb  message  was  wrltleu  «a 
ordinary  white  wrHlng  paper.  The  com- 
pany declined  to  amd  the  same  unless  writ- 
ten upon,  or  attached  to,  one  of  Its  mes- 
sage blanks.  This  the  respondent  refused 
to  do  nnless  the  stipulations  contained  In 
snob  message  blank  should  be  first  erased. 
BO  that  he  would  not  be  boond  tiiereby. 
Under  these  drcumstanoes  the  message  was 
refused  by  tbe  company.  Upon  tbese  fiaets, 
which  appear  to  be  undisputed,  respond- 
ent bron^t  ui  action  against  the  appelant 
company  to  recover  actual  damages,  and 
$50  In  addition  thereto,  under  section  3910, 
Comp.  Laws.  The  section  reads  ss  foOows: 
"Every  person  whose  message  Is  refused 
or  postponed,  contrary  to  the  ptOTialonB  of 
this  chapter.  Is  oilltled  to  reoorer  tnm 
the  carrier  bis  actual  damages,  and  fifty 
dtiUnrs  in  addition  thereto."  Up«i  Uie  trial 
the  respondent  proved  fals  aotnal 
and  had  a  Terdtot  ft»  25  cents  setnal  and 
950  statutory  damages.  Upon  this  verdict 
judgment  was  entered,  a  new  trial  refused, 
and  tbe  company  appeals. 

While  oQier  assignments  of  error,  whkli 
win  be  hereafter  noticed,  were  presented 
and  argued,  It  la  evldoit  that  "Oie  major 
question  Is  tiie  rl|^t  of  the  appellant  com- 
pany to  Insist  up<n  the  message  being  re- 
ceived and  sent  snltfect  to  ilie  stlpulatlona 
ocmtalned  In  tbe  message  blank,  and,  If  the 
person  offering  the  message  rtfuse  to  agm 
thereto,  to  decline  to  reo^ve  or  transmit 
the  same.  If  the  law  the  oonn 

pony's  rltdit  to  so  Insist,  or  to  reftase  the 
message,  tfaen,  upon  the  facts  In  Oils  ease, 
respondent  should  not  hare  recovered,  for 
It  is  uncontradicted  Uiat  tbe  message  was 
refused  upon  the  distinct  ground  that  the 
respondent  positively  declined  to  have  it 
sent  subject  to  tbe  stipulations  printed  upcsi 
the  message  blank. 

By  tbe  statute  law  of  this  state,  (section 
38S1,  Comp.  Laws,)  "every  one  wbo  offers 
to  the  public  to  carry  persons,  property, 
or  messages  la  a  common  carrlw  ot  what- 
ever he  fbns  otten  to  carry."  Hiat  the 
word  "messages,"  as  here  used,  was  In- 
tended to  Indnde  telegraphio  messages,  Is 
evid«it  from  tbe  dosely-foUowlng  sectlmis, 
wherein  &  "carrier  by  telegraph"  and  a  "car- 
rier ot  messages  by  t^grapb"  are  expreaxly 
named,  and  thi^r  duties  as  snch  defined. 
Prom  -tbe  adoption  of  the  dvU  Oode,  In 
1872,  nntU  the  leglstatlTe  sea^  of  1873-74, 
the  state  ct  California  had  tbe  same  statu< 
tory  provisions,  but  at  tiie  session  nampd 
the  above-quoted  section  was  amoided 
Inserting  an  express  exception  of  "telegraph- 
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•Ic  messages."  During  the  short  time  such 
ortglnal  prorlsli>D  was  there  In  force,  we 
4io  not  find  any  reported  case  In  which  It 
was  considered.  Prior  to  the  adoption  of 
such  Code  provision  the  supreme  court  ot 
that  state  had  held  In  Parks  t.  Telegraph 
Oo.,  18  GaL  ^Z,  that  Qie  d^endant  com- 
panr,  as  a  general  telegraph  company,  was 
a  common  carrier;  but  the  dedslons  of  the 
-courts  have  been,  with  great  unanimity, 
against  this  view,  and  under  the  amended 
statutes  It  ia  now  so  held  in  Caiifornla. 
Hart  V.  Telepnraph  Oo.,  66  Cal.  579,  6  Pac 
Kup.  637.  Appellant,  however,  advances  the 
proposition  that  these  provisions  of  the  old 
OlvU  Gode,  being  the  sections  of  the  Com- 
piled Iaws,  above  dted,  which  declare  tcA- 
egrai^  companies  to  be  common  carriOTs, 
Are  superseded  and  repealed  by,  because 
inconsistent  with,  the  constitution.  Tbia 
contention  is  founded  lai^ly  upon  section 
11,  art.  17,  of  the  constitution:  "Any  asso- 
datlcHi  or  corporation  organized  for  the  pur- 
pose, or  any  IntUvldual,  shall  hove  the  right 
to  construct  and  maintain  lines  of  t^egraph 
In  this  state,  and  to  connect  the  same  with 
oOier  lines,  and  the  lee^latnre  shall  by 
general  laws,  of  uniform  operation,  provide 
reasonable  regulations  to  give  effect  to  this 
section.  No  telegraph  company  shall  con- 
solidate wltti,  or  h<dd  a  controlling  Interest 
in  the  stO(A  or  bonds  ot^  any  other  tele- 
sra^  company  owning  a  competing  line, 
or  aoQidre,  by  purchase  or  otherwise,  any 
other  competing  line  ttf  telegraph."  We 
think  appelant  claims  too  much  for  this 
seetton.  It  elmply  declares  the  rigtat  of  an 
association,  corporatltm,  or  Individual  to 
construct  and  maintain  telegraph  lines  with- 
in this  state,  and  to  connect  them  with 
other  lines,  and  then  forbids  the  consolida- 
tion of  competing  lines.  To  carry  into  effect 
this  general  right  to  construct  and  maintain, 
and  this  prohibition  against  consolidation, 
the  legislature  is  charged  with  the  duty 
of  providing  suitable  and  reasonable  laws 
and  regulations,  of  uniform  operation;  regu- 
lations by  and  under  which  the  right  to 
construct  and  maintain  may  be  used  and 
exercised,  and  the  prohibition  of  consolida- 
tion be  enforced.  We  are  not  convinced 
that  there  Is  anything  In  the  constitutional 
section  which  would  forbid  the  legislature 
now.  If  it  had  never  been  done  before,  to 
impose  upon  telegraph  companies  the  char- 
acter and  duties  of  common  carriers.  But, 
■even  If  we  understood  this  constitutional 
section  to  mean  that  the  legislature  should 
{Hx>vlde  reasonable  regulations  for  the  con- 
duct of  the  current  business  of  telegraph 
companies,  we  should  not  think  It  bad  the 
retroactive  effect  of  repealing  former  legis- 
latdon,  even  though  assailed  as  unreason- 
able. It  is  a  general  rule  that  neither  con- 
stitutions nor  statutes  should  be  so  con- 
Btrued  as  to  have  a  retroactive  effect,  unless 
such  intention  Is  clearly  expressed.  Cutting 
Taylor,  (S.  D.)  51  N.  W.  Bep.  919:  Coo- 


ley,  Const.  Llni.  pp.  62,  63;  Suth.  St  Const 
§i  463,  404;  AUbyer  v.  State.  10  Ohio  St 
589;  People  v.  Gardner,  59  Barb.  198;  El 
parte  Burke,  59  Col.  6-  Although  peculiar 
to  our  state,  and  the  statute  itself  an  ex- 
ceptional one.  i  think  we  must  recognize 
Its  effect  to  be  to  make.  In  this  Jurisdiction, 
a  telegraph  company  "a  common  carrier 
of  whatever  it  thus  offers  to  carry,"  and  Its 
duty  to  receive  and  transmit  respondent's 
message  must  be  tested  by  its  rights  nud 
duties  as  a  common  carrier.  An  Individual 
or  corporation  becomes  a  common  carrier 
of  just  what  It  offers  to  carry.  Its  duty 
to  the  public  springs  frcHn  Its  offer  to  the 
public,  and  must  be  measured  by  it;  so 
that  the  carrier  who  only  offers  to  carry 
grain  In  canvas  sacks  cannot  be  required 
to  carry  grain  in  bulk.  But  while  the  car- 
rier may  thus,  in  general,  determine  for 
himself  the  character  and  condition  of  what 
he  will  carry,  he  cannot,  1^  offering  to  carry 
for  the  public  under  a  qualified  liability, 
constitute  himself  a  common  carrier  with 
such  a  liability,  only,  as  he  advertises  to 
assume  As  a  common  carrier  it  was  ap- 
pellant's legal  duty.  If  able  to  do  so,  to 
accept  and  transmit  respondent's  message, 
if  offered  at  a  reasonable  time  and  place, 
and  if  It  was  of  a  kind  that  It  underto<^ 
or  was  accustomed  to  carry.  Section  3882, 
Oomp.  Laws.  The  abiUt?  of  appellant  to 
receive  and  transmit  the  message;  that  it 
was  offered  at  a  reasonable  time  and  place; 
and  that  the  message  Itself,  except  as  to 
the  paper  on  which  It  was  written,  was 
oi  a  kind  tliat  It  was  accustomed  to  carry, 
are  not  disputed. 

The  dominant  question  hi  this  caae,  upon 
the  merits,  being  whether  the  stlpnlatlons 
upon  the  message  blank,  or  auy  of  them, 
BO  far  restricted  appellant's  liability  as  a 
common  carrier  as  to  iwtUy  resjMndenfs 
refusal  to  consent  to  them,  as  a  condition 
of  having  his  message  accepted  and  sent  by 
appellant,  we  have  thought  It  Just  to  both 
parties  to  examine  tbem  severally,  express- 
ing our  opinion  upon  each,  so  far  as  they 
are  involved  by  the  facts  in  this  case.  It  is 
not  claimed  that  either  of  the  regulations 
or  stipulations  printed  upon  the  message 
blank,  and  which  respondent  was  required 
to  assent  to,  offended  against  the  rule  of  im- 
partiality, which  appellant,  as  a  common 
carrier,  was  bound  to  observe.  ReBpomlent 
however,  strenuously  Insists  that  tlie  stipu- 
lation on  the  printed  blank  would,  if  as- 
sented to  by  htm,  have  the  effect  of  reliev- 
ing the  company  from  a  liability  imposed 
upon  it  by  law,  as  a  common  carrier,  and 
consequently  he  ought  not  to  be  compelled 
to  agree  to  it,  as  a  condition  of  having  his 
message  sent. 

The  first  matter  objected  to  Is  as  follows: 
"To  guard  against  mistakes  or  delays,  the 
sender  of  a  message  should  order  It  re- 
peated;  that  is,  tplegrapbed  back  to  the 
original  office  for  comparison.  For  this,  one- 
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half  the  regular  rate  cbarged,  In  addi- 
tion." So  much  Is  only  explanatorr  and  ad- 
visory. Then  follows:  "It  is  agreed  between 
the  sender  of  the  following  message,  and 
the  company,  that  said  company  shall  not 
be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  nondelivery,  of 
any  unrepeated  message,  beyond  the  amoxint 
received  for  sending  the  same;  nor  for  mis- 
takes or  delays  in  the  transmission  or  deliv- 
ery, or  for  nondelivery,  of  any  r^eated 
message,  beyond  fifty  times  the  sum  re- 
ceived for  sending  the  same,  unless  specially 
Insured;  nor.  In  any  case  from  unavoidable 
Interruption  in  the  working  of  its  lines,  or 
for  errors  in  cypher  or  obscure  messages." 
Then  follows  the  rates  for  sending  insured 
messages.  The  order  In  wlilch  the  rates, 
faerms,  and  conditions  are  stated  upon  which 
the  company  would  receive  and  transmit 
this  message  are,  of  course,  not  important. 
The  essential  thing  to  know  Is,  did  they 
tally  with  the  duty  of  the  company,  as  a 
common  carrier.  Aa  such  common  carrier, 
it  must  insure,  subject  to  conditions  and  ex- 
ceptions hereinafter  noticed,  the  correct 
transmission  of  the  message,  for  which  It 
was  entitled  to  a  Just  and  reasonable  com- 
pensation. This,  by  the  printed  form.  It 
offered  to  do,  and  stated  the  compensation. 
There  is  no  claim  that  the  compensation 
named  for  sodi  service  waa  not  Just  and 
reasonable,  and  no  such  question  was 
raised.  Hie  effect  of  the  printed  condition 
is  the  same  as  thouf^  the  rate  for  an  in- 
sured message— that  is,  the  compensation  for 
assamlng  all  the  duties  of  a  common  cav- 
rler-^Bd  been  first  stated,  and  then  had  fol- 
lowed an  offer  tiiat  for  a  less  compensation 
It  would  send  the  message  without  incurring 
the  full  liability  of  a  common  carrier.  It 
left  the  rcqiondent  free  to  exerctse  bis  elec- 
tion as  to  which  offer  be  would  accept,  and 
determine  for  himself  whether  he  would  pay 
the  company  tor  insuring  the  correct  trnns- 
mission  of  the  message,  as  a  common  car- 
ri^,  or  pay  less,  and  assume  a  part  of  the 
risk  himself.  A  common  carrier  may  have 
two  rates  for  the  transportation  of  goods,— 
one  covering  its  fall  common-kiw  UaUllty, 
the  other,  a  iqredal  or  limited  liability,— so 
long  as  the  shipper  has  a  choice  between 
them,  at  reasonaUe  rates.  He  cazmot  be 
doded  the  right  to  have  his  goods  carried  by 
the  carrier  under  Its  common-law  liaUllty, 
but  If  be  desires,  and  neither  statute  nor 
public  p<dicy  fort)id,  he  may  enter  into  a 
special  contract  with  the  carrier,  limiting  Its 
common-law  liability.  Railroad  Co.  r.  DUl, 
48  Kan.  210,  29  Pac.  Rep.  14S.  It  Is  matter 
of  common  knowledge  that  the  sending 
office  marks  upon  the  message  form  the 
rate  or  compensation  paid,  uid  thus  is  pre- 
served, for  the  protection,  of  both  parties, 
some  evidence,  at  least,  of  the  election  of 
the  sender,  and  the  r^ulting  contract.  It 
was  entire^  competent  for  the  appellant  to 
limit  by  special  contract  Its  obligation  as  a 


common  carrier.  Section  3886,  Oomp.  Lawa 
The  respondent  was  not  obliged  to  make 
such  a  contract  unlesa  he  chose.  It  was  a 
matter  of  agreement  between  them.  Par- 
ties who  use  telegraph  lines  are  usually 
economical  of  their  time.  In  must  cases  it 
Is  Important  that  messages  go  at  onc& 
There  Is  generally  lltUe  time  or  opportunity 
for  negotiation.  As  an  expeditious  and  di- 
rect means  of  bringing  both  parties  to  a 
definite  understanding,  the  company  pro- 
vides and  furnishes  to  the  public  message 
forms  containing  Its  proposal  of  terms.  The 
sender  of  a  message  may  elect  either.  One 
of  Its  offers  covers  Its  duty  and  llabili^  as 
a  common  carrier.  The  sender  may  pay  the 
tariff  fixed  for  that  service,  and  hold  the 
company  to  Its  liability  as  a  common  carrier. 
We  are  unable  to  perceive  how  the  offer  of 
the  company  to  quallQr  its  full  liability  as  a 
common  carrier,  and  accept  a  leas  compensa- 
tion therefor,  if  the  sender  so  desires,  can- 
affect  the  rights  of  either.  The  offer  only 
becomes  binding  when  accepted  and  signed, 
and  the  sender  la  under  no  compulsion.  He 
may  pay  for  and  get  the  full  liability  of  & 
common  carrier,  or  pay  less,  and  get  a  lim- 
ited liability.  The  causes  or  conditions 
named  in  the  stipulation  as  excusing  full 
performance  of  the  company's  obligation, 
and  as  a  common  carrier,  are  "unavoidable 
Interniption  in  the  working  of  its  lines," 
and  "errors  In  cypher  or  obscure  messages." 
An  "unaToIdable  Interruption"  is  one  that 
cannot  or  could  not  be  avoided;  and  while 
the  courts  have  not  heea  strictly  at  one  in 
their  views  as  to  what,  in  modem  times, 
should  be  regarded  as  equivalent  to  "the 
act  of  God  or  the  public  enemy,"  of  the  old- 
authorities,  our  statute  (section  3899)  ex- 
pressly makes  "any  Irresistible  superiiumaa 
cause"  sufficient  ground  for  avoiding  the 
common  carrier's  liability,  and  section  3880 
definitely  fixes  the  measure  of  a  telegraph 
company's  dnty  In  the  transmission  of 
messages  to  be  the  exerdae  of  the  "utmost 
dOIgence."  We  should  be  unwilling  to  rule, 
aa  a  matter  at  law,  particularly  In  view  of 
the  peculiar  nature  of  telegraphic  com- 
munication, that  the  utmost  diligence  could 
prevent,  or  successfully  guard  against,  an 
"unaviMdable  interruption  in  the  working  of 
its  lines."  It  may  sometimes  be  a  question 
fOr  the  Jury  whether  the  facts  In  a  particu- 
lar case  bring  it  within  the  rule,  but,  where 
the  Interruption  is  proved  to  be  broadly 
unavtddable,  we  think  the  company  would 
not  be  liable.  Whether,  strictly,  as  a  com- 
mon carrier,  appellant  could  exact,  as  a 
condition  of  the  acceptance  and  transmis- 
sion of  a  cypber  or  otMcnrely  written  mes- 
sage, that  the  sender  should  release  It  from 
llablltty  fOr  an  Incorrect  sending,  we  need 
not  now  determine,  for  the  refuses  message 
waa  confessedly  neither. 

It  was  furOiw  provided,  as  one  of  the 
stipulations  to  which  respondent  should  con- 
sent, as  a  condition  of  sending  his  message. 
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that  "no  respoi^billty  regnrdlDg  meseages 
attaches  to  the  compaDy  until  the  same  ore 
presented  and  accepted  at  one  of  Its  trans- 
mitting offices."  This  would  seem  to  be 
quite  consistent  with  the  provisdons  of  our 
statute  making  the  carrier's  duty  to  com- 
mence when  whatever  Is  to  l>e  carried  Is 
offered  "at  a  reasonable  time  and  place;" 
but  tbat,  like  ttie  stipulation  as  to  cypher 
and  obectirely  written  meesagee.  Is  not  a 
question  In  this  case,  for  It  is  undisputed 
that  the  message  wa&  offered  at  the  proper 
office  ot  the  appellant,  so  that  such  stipu- 
lation could  not  restrict  or  affect  app^ant'a 
liability  to  respondent  In  this  case. 

AnotAier  stlpulatlou  of  the  message  blank 
was  ttiat  "the  company  will  not  l>e  liable 
for  damages  or  statutory  penulties  In  any 
case  where  the  claim  is  not  presented  In 
wiiting  within  sixty  days  after  the  message 
Is  flled  with  the  company  for  transmission." 
Appelant  here  In^ts  that  this  condition 
does  not  propose,  nor  is  Its  effect,  to  limit 
in  any  way  Its  responsibility  as  a  common 
carrier,  but  Is  rather  In  the  nature  of  a  rea- 
sonable regulation,  which  appellant  has  a 
right  to  make,  and  which  respondent,  with- 
out any  special  contract  on  his  part,  was 
bound  to  observe,  and  dtes  cases  in  sup- 
port of  that  view,  notably  that  of  Express 
Co.  T.  Oaldwell,  21  Wall.  264.  That  case 
cume  before  the  court  on  plaintiff's  demur- 
rer to  defendant's  plea  averring  on  express 
agreement  upon  the  part  of  the  plalnUff 
shipper  that  defendant  should  not  be  liable 
for  loss  or  damage  unless  (dalm  therefor 
was  made  within  IK)  days,  and  the  question 
pres^ted  and  decided  was  whether  such 
an  agreement,  when  made,  was  binding  on 
the  plaintiff.  As  to  the  necessity  for  an 
agreement  In  <H^er  to  so  qualify  Its  Uabli- 
1^,  the  court  says:  "Certainly,  It  ought  not 
to  be  admitted  thai  a  common  carrier  can 
be  relieved  from  the  full  measure  of  that  re- 
sponsibility which  ordinarily  attends  his  oc- 
cupation, without  a  clear  and  express  stip- 
ulation to  that  effect  obtained  by  him  ftom 
his  «nployer;"  thus  treating  the  stlpula- 
tioa  In  Question  not  as  a  reasonable  regu- 
lation, which  It  was  competent  for  the  car- 
tier  to  make,  and  binding  on  the  ^i^r 
without  his  consent,  but  as  an  agreement 
depending  upon  the  consent  of  both  par- 
ties. The  court  held  that  such  an  agree- 
ment was  not  such  an  attempted  restriction 
of  the  carrier's  responsibilities  as  would  be 
Invalid,  but  being  reasonable,  and  fully  as- 
sented to  by  both  parties,  it  was  binding; 
but  that  is  not  equivalent  to  saying  that 
the  carrier  could  compel  tbe  i^hipper  to  en- 
ter Into  such  a  contract,  or  require  it  as  a 
condition  of  accepting  bis  shipment.  The 
very  fact  that  such  llmltatlou  of  liability 
Is  the  subject  of  ngzeemtHLt  between  the 
parlies  Implies  that  either  party  may  re- 
fuse to  make  such  agreement.  However 
such  agreement  may  be  proved  elsewh«%, 
our  statute  provides  that  here  It  can  only 


be  manifested  by  the  ^gnature  of  the  con- 
signor, etc.  Section  3888,  Comp.  Laws.  In 
Uartwell  v.  Express  Co.,  G  Dak.  463,  41  N. 
W.  Rep.  732,  our  territorial  supreme  court 
rejected  the  defense  of  the  carrier  that  the 
claim  of  loss  upon  which  the  action  was 
founded  was  not  presented  to  the  company 
within  the  time  q>ecifled  in  its  receipt,  up- 
on the  distluct  ground  that  imder  the  con- 
trolling statute  Just  referred  to  there  was 
no  special  contract  so  providing,  or  binding 
upon  the  parties.  It  was  a  lule  or  regu- 
lation of  the  company,  and  as  such  was 
printed  In  the  receipt  delivered  to  the  con- 
signor, but  the  court  held  that  It  did  not 
operate  to  make  the  Uablllly  of  the  com- 
pany different  In  any  respGCt  from  what  it 
otherwise  would  be,  because,  not  being 
slgaed  by  the  consignor,  it  was  not  a  spe- 
cial contract,  as  required  and  defined  by 
the  statute.  Now  if,  without  such  special 
contract,  the  liability  of  the  carrier  is  not 
thus  limited,  and  with  It  It  Is,  can  the  carrier 
refuse  the  offering  of  a  shipper  of  "what- 
ever it  Is  accustomed  to  carry,"  unless  he 
will  80  contract  to  limit  the  carrier's  liabil- 
ity? We  think  not  l^e  carrier's  duty  is 
to  receive  and  carry  subject  to  the  full  meas- 
ure of  liability,  nuless  restricted  by  mutual 
agreement;  and  except  as  to  "rate  of  hire, 
the  time,  place,  and  manner  of  deliveo'," 
such  an  agreement  can  only  be  shown  by 
the  signature  of  the  shipper  or  sender.  In 
Tied.  Urn.  pp.  256.  257,  the  learned  author, 
after  recognizing  and  discussing  the  right 
of  a  common  carrier  to  modify  and  restrict 
Its  liability  special  agreement  vrith  Its 
patron  or  employer,  says:  "But  the  contract 
must  be  freely  and  voluntarily  madoi.  The 
cai'rier  cannot  refuse  to  take  goods  for  carr 
rlage  under  the  common-law  liability  If  the 
consignor  should  refuse  his  assent  to  a 
limitation."  To  same  effect,  see  New  Jer- 
sey Steam  Nav.  Go.  v.  Mwchanta'  Bank.  6 
Uow.  344.  Nor  can  a  carrlra*  require  of  a 
shipper  a  walv^  of  any  of  his  rights  as  a 
condition  precedwt  to  receiving  and  carry- 
ing his  ohrelghL  Bailroad  Co.  v.  Fagan, 
(Tex.  Sup.)  9  S.  W.  Rep.  749.  To  sustain 
such  a  stipulation,  where  fairly  made.  Is 
only  to  concede  the  right  and  power  of  the 
parties  to  make  It,  and  comes  far  short  of 
meaning  that  the  carrlw  may  exact  the 
making  of  It  as  a  condition  precedent  to 
the  discharge  of  his  duty  as  a  comm<m  car- 
rier. The  statute  was  evidently  intmded 
to  settle  within  this  Jurisdiction  the  ques- 
tion of  how,  and  to  what  extent,  the  gen- 
eral liability  of  a  common  carrier  may  be 
limited;  and  by  providing,  as  It  does,  that 
It  can  only  be  accomplished  by  a  special 
iigreemeut,  it  has  deliberately  left  it  with 
either  par^  to  couseot,  or  to  refuse  to  con- 
sent, to  such  an  agreement  The  right  to 
exercise  such  freedom  of  will  by  the  re- 
spondent in  this  case  would  be  denied  and 
destroyed  If  he  were  compelled  to  cons(>nt 
under  peual^  of  having  his  message  r» 
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fused.  It  has  been  suggested  that  re^nd- 
eat  could  fouud  no  right  of  action  upon 
refusal  of  appellant  to  transmit  his  mes- 
Siige  unless  he  would  agree  to  the  stipula- 
tion, because.  If  made  under  such  compul- 
siuu,  It  would  not  be  enforceable  against 
him,  and  therefore  harmlesa;  but  such  ccn- 
clusion  would  be  con^teut  with  nether  tbe 
duty  of  the  appellant,  nor  the  right  of  the 
respondent.  This  right  and  this  duty  were 
correlative,  and  each  was  a  measure  of  the 
other.  Whatever  respondent  bad  a  right  to 
have  sent,  It  was  appdlantts  daty  to  send. 
If  it  was  respondent's  light  to  Imve  his  mes- 
sage transmitted  without  aereelng  to  this 
condition,  it  was  appellant's  duty  to  trans- 
mit it  without  impo^ug  such  condltton;  and 
It  could  not  Justify  a  refusal  to  send  on  the 
ground  that  the  stipulation  sought  to  be 
exacted  as  a  condition  precedent  might,  by 
proper  eCtort  on  his  part,  be  avoided  by  re- 
spondent, because  made  under  compulsion, 
or  because  void  and  nugatory,  (U  such  stat- 
ute should  be  held  to  apply  to  such  a  case,) 
under  section  3582,  Comp.  Laws. 

Following  the  line  of  these  Tlews.  we  are 
of  the  opinion  that  appellant  could  not,  as 
u  common  carrier,  legally  require  respond- 
ent to  enter  into  the  agreement  which  we 
have  just  discussed,  and  so  that  it  oould 
not  legally  refuse  to  receive  and  transmit 
his  message  because  he  declined  to  make 
such  agreement.  Of  course  this  decision 
will  not  be  understood  as  toudilng  the  ques- 
tion of  the  ris^t  of  the  company  to  make 
and  enforce  reasonable  general  regulations 
for  the  convenient  and  orderly  transacttcm 
ot  its  business,  and  for  the  proper  protec- 
tion of  its  fnt«es&B,  consistent  with,  its  du- 
ties as  a  common  carrier.  '£he  ^pellant 
did  not  object  to  reepimdent's  message  be- 
cause It  was  written  on  respondent's  letter 
head,  instead  of  (m  a  message  blault,  and 
so  incoiiveiileut  for  filing  or  presorvatlon  In 
accordance  with  the  practice  of  appellant 
Bespondoit  ottered  to  use  tJie  blank,  if  ap- 
pellant would  erase  the  ccmtract  which  he 
would  otherwise  be  required  to  assent  to 
In  MBing  It,  The  Issue  between  the  parties 
was  dlstlnoOy  as  to  the  right  of  appellant  to 
require  assent  to  the  stipulations  restricting 
Its  liabllily  as  a  common  carrier,  and  this 
dedsloD  covers  only  that  question.  Its  re- 
fusal to  receive  and  transmit  respondent's 
message,  under  the  facts  proved,  constituted 
a  refusal,  within  the  meaning  of  section 
8U10,  Oomp.  Laws.  Sucb  r^usal  gave  re- 
^ondent  a  cause  of  action,  and  his  right  of 
action  was  not  destroyed  or  affected  by 
the  fact  tliat  he  aftorwarda  sent  substan- 
tially the  same  message.  If  to  refuse  the 
first  message  was  an  actionable  wrong  to 
respondeat,  pendstence  in  It  by  appellant, 
to  the  extent  of  compelling  respondent  to 
submit  to  it,  and  to  send  another  message 
on  appdlant's  terms,  did  not  core  or  undo 
ttie  first  wrong.  The  testimony  seems  to 
show  that  respondent  offered  and  attempt- 


ed to  have  his  message  sent  in  the  after, 
noon,  between  2  and  4  o'clock;  tiiat  It  w:i3 
refused,  under  the  circumatancee  above  re- 
cited; that  be  then  wrote  a  letter  to  tbe 
party  to  whom  he  desired  to  send  the  mes- 
sage, but  subsequently,  and  that  ev^ng, 
about  7  o'clock,  feeling  doubtful  of  Its 
reaching  the  party  In  time,  he  went  to  ttie 
offlce,  and  s^t  upon  one  of  the  appellant's 
blanks  a  message  of  very  nearly  the  tenor 
of  tbe  message  previously  reused.  There 
was  nothing  In  this  to  waive  t^e  wrong  of 
the  refusal,  or  affect  reqxmdent's  legal  tf^t 
to  complain  of  It 

Finally,  it  is  assigned  as  error  that  during 
the  trial  the  Jury  was  allowed  to  s^)arate 
for  a  few  momenta  without  being  admon- 
ished by  the  court  as  required  by  section 
5051,  Comp.  Laws,  not  to  converse  among 
themselves,  or  with  otliers,  upon  the  8ut>- 
ject  of  the  trial.  Whether,  in  any  case, 
this  fact  aiiuo  would  ctmstitute  reversible 
error,  it  Is  not  now  necessary  to  determine. 
The  facts  were  not  in  dispute,  and  the  law, 
as  we  understand  it,  applied  to  the  con- 
ceded fhcts,  plainly  required  the  verdict 
which  the  Jury  rokdered.  Under  such  dr- 
cumstances  the  appelant  could  not  have 
been  prejudiced.  The  Judgment  of  the  coun- 
ty court  is  affirmed.  All  the  Judges  ooncor- 
ring. 


McLennan  v.  pRENTiom 

(Supreme  Court  of  Wisconsin.  June  21. 1893.) 
Dkbd— Breach  or  Wakkantf— Dauaoes— Aftek- 

AcqOIRBO  TiTLS  BT  GrUITOK  — FaILUBS  OF  Tl- 

TLB— Bid  of  Kavioablb  Bat  —  KsaciBSioii  on 
Gboond  of  Fbaud— Joimubk  or  Actions— Rsa 

Judicata. 

1.  Where  the  grautor  in  a  warranty  deed 
of  lots,  of  which  the  grantee  is  not  put  in 
actual  possession,  acqaired  title  to  part  of  the 
lots  after  the  execution  of  the  deed,  and  be- 
fore the  grantee  attempts  to  rescind  tbe  entire 
sale,  the  latter  is  not  entitled,  in  an  action  on 
the  oovenant  of  seisin,  to  recover  the  entire 
porchase  money,  with  interest,  siDce  defmd- 
ant's  after-acquired  title  inures  to  plaintiff's 
benefit,  and  as  to  such  lots  he  is  only  entitled 
to  nominal  damages,  especially  where,  after 
the  ^antee  has  knowledge  of  the  state  of  the 
title  to  each  lot,  it  is  arranged  betweoi  him 
and  the  grantw  that  his  title  thereto  should  be 
perfected. 

2.  Where  such  lots  are  vacant,  except  that 
a  railroad  company,  which  has  a  track  on  an 
adjoining  street,  has  put  an  embankment  there- 
on, which  ia  used  by  others  in  rolling  logs  from 
cnrs  into  an  adjacent  bay,  and  there  is  no  ob- 
stacle preventing  plaintiff  from  taking  actual 
possession,  there  is  no  eviction  from  any  part 
of  such  premises,  in  the  absence  of  any  show- 
ing that  the  use  made  of  the  lots  is  adverse  to 
plaintiff's  title,  and  the  latter  ia  not  entitled  to 
recover  substantial  damages. 

3.  Where  the  grantee  of  lots  obtains,  by 
agreement,  a  rescission  of  tbe  sale,  as  to  part 
of  the  lots,  because  of  the  failure  of  title,  Bfter 
knowledge  by  him  of  the  true  state  of  the  title 
to  the  remaining  lots,  and  agrees  that  the 
grantor  may  perfect  the  title  to  tbe  latter,  be 
cannot  afterwards  resdnd  the  sale  as  to  the 
latter  on  the  ground  of  fraudulent  representa- 
tions. 
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4.  An  action  to  reednd  a  sale  of  land  on 
thf^  KTonnd  of  frand  cannot  be  joined  with  an 
action  on  the  covenants  of  seisin  and  right  to 
voitvoy  contained  in  the  deed  thereof,  since  the 
former  is  a  disaffirmancet  while  the  Ifttter  li  an 
affirmnnce,  of  the  contract. 

5.  Where,  on  a  prior  appeal  of  such  case, 
ttie  evidence  showed  an  absence  of  title  in  de- 
fendant, as  to  part  of  snch  lots,  at  the  time  he 
conveyedL  and  titiere  was  an  entire  absence  of 
evidence  as  to  the  title  to  the  othv  lots,  the 
decision  of  the  conrt,  on  such  appeal,  that  on 
such  facts  plaintiff  was  entitlod  to  recover  the 
entire  consideration,  and  Interest,  is  not  res 
jnflicnta  on  a  new  trial,  wherein  the  title  to 
part  of  nich  lots  appears  to  be  vested  in  plain- 
tiflf. 

6.  Where  snch  deed  la  In  the  atatntory 
form,  and  part  of  snch  lots  He  under  the  shoal 
waters  of  a  bay,  between  the  bank  and  navl- 
jtable  water,  there  Is  a  breach  of  all  the  cove- 
nnntg,  as  to  them,  at  the  time  of  the  convar- 
ance.  since  such  lots  or  lands  are  not  the  sub- 
ject of  private  ownership,  so  that  they  may  be 
conveyed  in  fee  or  otherwise. 

7.  In  such  case  the  measure  of  plaintiff  s 
damnses  is  such  fractional  part  of  the  whole 
(H>Dsideration  paid  as  the  Talne,  at  the  time  of 
thf  purchase,  of  the  part  to  which  title  failed 
bears  to  the  whole  of  the  lots  purchased,  and 
interest  during  the  time  plaintiff  has  been  de- 
prived of  the  use  of  ancb  part,  not  exceeding 
six  years. 

Appeal  from  circuit  court,  Adiland  cotmty; 
E.  G.  BtiDdy,  Jadge. 

Action  by  Jamee  M.  McLennan  agaiiut 
Frederick  Prentice  to  recorer  damagoi  for 
breach  of  covenants  <it  a  deed  to  certain  real 
estate.  From  a  Jndsment  for  idalntlff,  de- 
fendant appeals.  RererBed. 

The  other  focts  ftOly  appear  In  tbe  f<^w- 
Ing  statem«it  by  PINNET,  X: 

Tlila  case  wae  before  this  court  on  an  ap- 
peal by  plaintiff  from  a  Judgment  rendered 
against  him  on  the  merite,  (77  Wb.  124,  4S 
N.  W.  Rep.  9^,)  whidL  was  reversed,  with 
directions  to  the  circuit  court,  in  Its  discre- 
tion, to  grant  a  new  trial,  upon  cause  shown, 
of  all  the  Issaes,  Instead  of  rendering  judg- 
ment for  the  plaintiff  for  the  amount  of  his 
claim  to  which  he  was  entitled  upon  the 
facts,  as  they  then  appeared.  Subsequently 
the  circuit  court  granted  a  new  trial  purso- 
ant  to  the  right  so  reserved  to  it,  Hie  case 
to  stated  In  77  Wis.  124.  46  N.  W.  Rep.  B4S. 
It  appeared  upon  tiie  new  trial  that  neither 
of  the  parties  to  the  conveyance,  upon  the 
covenants  of  which  tbe  action  Is  fotmded, 
had  ever  beoi  in  the  actual  possession  of 
the  premises  desctflwd  flierein.  This  court 
had  held  that  the  action  was  one  on  fbe  cov- 
enant of  seMn,  and  that  flie  burden  of  pnxtf  ; 
warn  on  the  defoidant,  the  grantor,  to  show 
that  he  was  seised  of  an  estate  In  fee  at  the 
time  of  tin  execution  of  the  deed,  and  In  the 
absence  of  snch  proof  the  grantee  therein 
was  entitled  to  recover  the  purchase  price, 
and  interest  from  the  date  of  the  deed.  The 
conveyance  included  all  of  lots  1,  2,  3,  4,  6, 
and  e,  In  blocifc  28,  cuutitutlng  the  entire 
block,  (sold  for  «6,000,)  and  lots  20  and  21, 
In  block  87,  (soUt  for  82,600,)  hi  BUls*  addi- 
tion to  ^diland,  for  the  entire  consideration 
of  8aflOO,  and  was  dated  April  2,  1887.  In 
July  of  that  year  the  plaintiff  became  satis- 


fied that  there  were  no  lots  In  block  37,  and 
became  very  much  afraid  that  block  23  was 
not  as  the  defendant  represented  It  to  be, 
and  desired  him  to  settle  the  matter  up  in 
respect  to  lots  20  and  21,  in  block  37.  He 
had  then  foimd  out  that  lota  2  and  3;  in  block 
23,  belonged  to  the  railroad  company,  and 
about  the  tlUe  to  tbe  lots  In  block  23,  ex- 
cept as  to  1  and  6.  At  this  time  the  plaintiff 
quitclaimed  to  the  defendant  lots  20  and  21, 
m  block  37,  for  $2,500;  and  the  purchase- 
money  mortgage  given  at  the  time  of  the 
original  purchase  for  ^,000  of  the  price,  of 
f8,500,  was  dlschai^ed,  and  tbe  plaintiff  gave 
the  defendant  a  new  mortgage  for  $2,500, 
being  the  balance  thereof,  $3,500  having  been 
paid  down  at  the  time  of  the  purchase.  The 
defendant  then  told  the  plaintiff  he  could 
not  flx  It  up  In  regard  to  block  23  at  that 
time;  that  he  wanted  to  aecertain  his  rights 
more  fnlly;  and  the  plahitiff  says  he  told 
him  he  "was  perfectly  willing  to  take  block 
23,  under  these  drcnmstances,  if  he  would 
make  It  right  with  me  in  regard  to  the  bal- 
ance of  the  purchase  money;"  that  he  "would 
do  what  was  ri^t  about  Mock  23  when  he 
could  find  out  more  about  It."  The  plaintiff 
testified  that  he  supposed  that  the  tiUe  to 
the  block  ma  perfect  when  he  purduised 
It.  except  as  regards  the  titie  to  two  of  the 
lots  In  the  Wisconsin  Oentral  Railroad  Com- 
pany, whldi  the  defendant  promised  to  ob- 
tain from  the  railroad  company— lots  2  and 
S— for  him.  The  defendant  had  no  titie  to 
lots  2  and  3,  In  block  23,  at  any  time,  except 
as  riparian  owner  of  lot  1;  and  on  the  11th 
of  May,  188S,  the  plaintiff  tendered  a  quit- 
claim deed  to  the  defendant  of  the  entire 
block,  and  tnroui^t  this  action  to  recover  tiie 
contract  price.  All  trf  tbe  tots  in  block  28 
lie  side  by  side  under  Qie  shallow  water  be- 
tween the  shore  of  Ashland  bay  and  naviga- 
ble water,  eseept  lot  1,  a  considerable  part 
of  which  was  high  land  on  the  bank.  The 
complaint  charged  that  fraudulent  repre- 
sentations were  made  by  the  defendant  at 
the  time  of  the  purchase— First,  In  reqiect  to 
the  quantity  of  hard  land  in  lot  1;  and.  aec- 
tmd,  tlut  tiie  defendant  had  a  good  tide  to 
the  entire  Mock.  But  in  view  of  the  former 
decMon,  and  the  finding  and  facts  already 
stated,  thto  branch  of  tiie  cas^  It  is  nnder^ 
stood.  Is  eliminated  from  the  present  contro- 
versy. The  court  found,  as  matter  of  fact, 
;  that  lots  4  and  S,  In  block  28,  were  both 
owned  by  tiie  defendant,  and  that  lots  1  snd 
6  had  been  formeriy  owned  by  him,  and.  In 
substance,  that  the  titie  tiiereto  was  then 
h^  In  trust  for  him;  that  after  the  convey- 
ance by  the  defendant  to  tbe  plaintiff,  which 
was  by  warranty  deed,  he  procured  them  to 
be  oonveyed  to  one  Sfaddocks,  and- said 
Maddocicfl  to  the  defendant,  who  now  owns 
the  same;  that  as  to  lots  2  and  S  the  de- 
fendant has  not,  and  never  had,  titie  there- 
ta  The  evidence  Shows  that  tiie  deed  from 
Maddofdcs  to  tbe  defendant  for  lots  1  and 
6  was  made  December  13,  1887;  that  the 
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platDtlff  claimed  that  there  was  a  totil  want 
of  tttle  to  lots  1,  2.  3,  and  6.  It  wnfi  also 
found  that  In  1883  the  Wisconsin  Central 
Railroad  Company  commenced  building  a 
track  of  Its  road  In  the  street  south  of  lot 
1,  and  completed  It  the  next  year,  erecting 
an  embankment  which  extended  on  lot  1, 
and  covered  subatantlally  all  of  the  hard  land 
thereon,— the  embankment  running  to  the 
water's  edge,  and  on  a  portion  of  the  lot  ex- 
tending Into  the  water;  that  the  embank- 
ment is  permanent,  and  the  railroad  com- 
pany thus  appropriated  all  of  the  hard  land 
on  block  23,  and  continue  to  use  It  for  the 
purposes  of  their  track,  and  embankment 
supporting  It,  bat  had  never  acquired  title 
to  the  land,  nor  Instituted  proceedings  to 
condemn  It;  that  the  plaintiff  purchased 
block  23  because  it  was  deemed  valuable  for 
the  riparian  rights  appurtenant  thereto,  and 
as  a  suitable  place  to  carry  on  bosinees  con- 
nected with  the  navigation  of  the  lake,  and 
that  the  block  is  of  little  value  for  any  other 
use  or  inirpose;  that  tn  order  to  carry  on 
such  business  It  would  be  necessary  to  have 
free  access  to  and  from  the  shore,  and  from 
lite  northerly  limits  of  such  block,  out  to  the 
navigable  waters  of  tlie  lake,  and  ownership 
of  lots  2  and  3  In  other  parties  would  render 
it  of  no  value  for  snch  purposes.  The  court 
found,  as  a  conclusion  of  law,  that  the  plain- 
tiff was  entitled  to  Judgment  for  the  sum  of 
96,000,  and  hiterest  from  the  date  of  such 
■ale,  Aprtl  2,  1887. 

Tomkliu  &  Merrill,  for  appellant  T.  L. 
Kemuui,  for  respondent 

PINNET,  J.,  (after  stating  the  facts.)  1.  It 
was  found  that  when  tbs  defendant  executed 
the  conveyance  to  the  plaintiff  tn  question 
he  owned  water  Iota  4  and  6,  In  block  23; 
and  it  was  proved  that  he  afterwards,  on 
December  13,  1887.  acquired  title  to  lot  1. 
part  (tf  which  was  on  the  bank,  and  hard 
land,  and  the  rest  under  shoal  water  of  the 
bay,  and  also  apparent  tttle  to  lot  6,  lying 
out  beyond  lots  4  and  S,  and  extending  to  or 
towards  navigable  water.  This  was  many 
months  before  the  plaintiff  attempted  to  re- 
scind the  sale.  The  evidence  shows  that  he 
was  satisfied  vrlth  block  23  at  the  time  the 
arrangement  of  July,  1887,  was  made,  where- 
in the  mortgage  on  block  23  to  the  defend- 
ant was  canceled,  and  another  mortgage  ex- 
ecuted ttiereon  for  $2,S00(  after  apidylng  the 
proceeds  of  lots  20  and  21,  above  mentl(Hied. 
He  then  had  full  knowledge,  or  the  means 
of  knowledge,  as  to  the  tnie  state  of  the  title 
to  each  lot  In  the  blo<^  and  he  knew  that  he 
had  obtained  no  title  to  lots  2  and  3,  but  aap- 
posed  he  had  good  ttOe  to  lots  4  and  5;  and 
It  was  understood  that  he  was  to  obtain  good 
title  to  lots  1  and  e,  and  also  to  lots  2  and  3.  He 
was  then  content  to  await  the  efforts  of  the 
dofraidant  to  complete  the  title.  Wh^  the 
plaintiff  tendered  to  the  defendant  on  the 
11th  day  of  May*  1888^  a  recfmv^anco  of 


block  23,  nud  commenced  this  action,  he  had 
acquired  record  title  to  all  the  block,  except 
lots  2  and  3.  The  covenant  of  seisin  in  the 
deed  from  the  defendant  to  the  plaintiff 
was  partially  or  wholly  bn^en,  if  at  all,  when 
made;  and  if  the  deed  did  not  pass  any  title 
to  the  plaintiff,  or  to  the  extent  that  it  failed 
to  pass  title  to  the  premises  described  In  it, 
and  If  the  grantee  did  not  obtain  possesion, 
the  covenant  of  seisin  would  tiiereby  tie 
turned,  wholly  or  partially,  as  the  case  might 
be,  into  .a  right  of  action,  and  he  miglit  at 
once  sue  on  the  covenant  of  sel^,  hud  re- 
cover the  entire  purchase  money,  with  Inter- 
est, or  a  proper  portion  thereof.  If  the  failure 
to  convey  titie  was  only  partlaL  If  the 
grantee  had  entered  or  been  put  in  possession 
of  the  premises  included  In  the  deed,  the 
breach  of  this  covenant  would  be  technical, 
and  would  entitie  the  grantee,  tn  case  he  sued 
on  it,  to  nominal  damages  mer^;  but  he 
could  not  in  sach  case  recover  substantial 
damages  until  he  had  been  evicted,  or  In 
some  way  deprived  of  the  whole  or  a  part 
of  the  premises,  or  suffered  substantial  loss. 
Proof  of  eviction  Is  not  necessary  to  entitie 
the  grantee  to  recover  on  this  covenant,  and 
has  no  bearing  In  an  action  on  it  eicept  on 
the  question  of  damages.  But  where  the 
deed  c<Hitalns  a  covenant  of  warranty,  by 
which  the  grantee  has  obtained  s^fdn  of  a 
title  subsequently  acquired  by  his  grantor.  It 
would  be  inequitable  that  he  should  have  the 
BetstD,  and  be  allowed  to  recover  back  the 
consideration  paid  for  It  Accordingly,  when 
the  defendant  acquired  the  titie  to  Iota  1  and 
6,  December  18,  1SS7.  his  seisin  at  once  In- 
ured and  passed  to  the  plaintiff.  In  virtue  of 
the  covenant  of  warranty  in  his  deed.  Bax- 
ter V.  Bradbury,  20  Me.  260;  Somes  v.  ^n- 
ner,  3  Pick.  62;  Knovles  v.  Kennedy,  82  Pa. 
St  440;  Knight  v.  Thayer,  125  Uasa  25; 
King  V.  Gllson,  32  IIL  348.  If  the  plaintiff 
acquired,  before  the  commencement  of  the 
action,  by  virtue  of  his  deed,  the  seisin  which 
It  was  tiie  object  of  both  the  covmants  of 
seisin  and  of  warranty  to  secure  to  him,  he 
would  be  ^titled  only  to  nominal  damages. 
In  King  V.  OUson,  supra.  It  was  bdd  suffi- 
cient to  restrict  the  grantee  to  nmnlnal  dam- 
ages if  he  acquired,  by  Inurement  the  l^ial 
titie,  at  any  time  before  the  assessmrait  of 
damages  fn  the  aieti<m  on  the  covenant  of 
seisin.    Baxter  v.  Bradbury,  SO  Me.  264. 

2.  When  tile  plaintiff  commenced  his  action 
be  had  not  been  evicted  by  paramount  tttie. 
tither  actually  or  constructively,  from  any 
part  of  the  premises.  Hie  lots  wa<e  Tacant, 
and  tbere  was  no  obstade  to  prevent  the 
plaintiff  from  taking  actoal  possession  of 
them,  except  in  roqiect  to  the  allied  oc- 
cupancy by  the  railroad  company  at  part  of 
lot  1.  by  putting  an  embankment  im  it  The 
evidence  shows  that  no  part  of  this  lot  is 
within  the  Umits  of  its  track,  which  la  witUn 
the  adjoining  street,  fuid  that  It  la  Its  track 
that  has  been'  so  loag  used  and  occopied  by 
the  railroad  company,  and  that  tills  part  at 
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lot  1  Is  generally  used  by  others  as  a  place 
to  roll  saw  logs  off  the  cars  Into  the  bay. 
But  this  use  does  not  ai^>ear  to  have  been 
adrerge  or  hostile  to  the  title  thua  conT^ed, 
and  in  the  absence  of  each  proof  It  Is  pre- 
siimptlTely  permlssiTe,  and  In  subordination 
to  It.  The  railroad  company  had  no  title  to 
this  lot,  nor  had  It  attempted  to  acquire  any. 
Neither  unlawful  intrusion  on  lands,  nor  the 
taking  thereof  by  the  right  of  eminent  do- 
main, will  constitute  a  breach  of  any  of  the 
ordinary  oorenants  In  the  deed.  Bawle, 
OoT.  12»,  153;  Kutz  T.  McCune,  22  Wis.  628; 
Smith  V.  Hughes,  50  Wis.  621,  7  N.  W.  Rep. 
«53;  BaUey  r.  Mlltenberger,  31  Pa.  St.  37. 
A  further  question  remains,  concerning  title 
in  respect  to  lots  2  and  3;  and  as  to  them 
the  plaintiff  acquired,  by  reason  of  his  deed 
of  lot  1,  and  tiie  general  covenant  of  war- 
ranty contained  in  it,  the  title  and  control 
tbereM  Inddent  to  his  riparian  ownership  of 
that  lot  But  of  tUs  more  remains  to  be 
said. 

3.  An  already  ntntod.  the  cnses  In  which 
nominal  damages  only  may  be  recovered  in 
actions  on  the  coTenant  of  seisin,  or  less 
than  the  entire  purchase  money  and  interest, 
are  those  where  the  grantee  has  obtained, 
and  still  holds,  possession,  or  where  some 
other  benefit  or  adTontage,  such  as  a  title  to  a 
part  only,  has  passed  the  deed;  but  where 
DO  semblance  of  title  or  benefit  whatever 
has  passed,  where  the  grantee  has  derived  no 
advantage  whatever  from  It,  and  can  derive 
none  without  a  wrongful  entry  "upon  the  es- 
tate of  another,  he  Is  oitltled  to  recover  at 
once  substantial  damages,  and  to  the  foil 
amount  of  the  consideration,  and  interest. 
Substantial  damages,  or  damages  to  be  meas- 
ured by  the  consideration  paid,  and  Interest, 
cannot,  In  the  former  case,  we  think,  be  al- 
lowed, until  there  has  been  an  eviction  by 
title  paramount,  dtber  actoal  or  construct- 
ive. This  Is,  we  think.  In  accordance  with 
well -settled  principles.  But  the  subjert  has 
been  somewhat  complicated  in  consequence 
of  the  effect  given  In  later  casos  to  a 
remark  In  Mecklem  v.  Blake,  22  Wis.  4S^, 
not  material  to  the  oase,  to  the  effect  that 
where  there  has  been  a  breach  of  the  cove- 
nant of  seisin  the  plaintiff,  'if  he  desired  to 
rescind  for  want  of  title,  and  to  recover  back 
the  purchase  money  paid,  and  interest,  he 
ehonld  have  tendered  Uie  defendant  a  re- 
conveyance and  the  possession,  and  then  he 
could  have  maintained  his  action;**  cttti^; 
Taft  T.  Keflsel,  16  Wis.  273,  in  which  the  dls- 
tinctlmt  between  resdndhig  executory  con- 
tracts for  the  conveyance  of  land,  and  deeds 
exe«mted  In  perfbrmance  thereof,  seems  to 
hare  been  overlooked,  and  the  law  In  re- 
spert  to  the  farmer  class  of  cases  wns  ap- 
plied to  a  case  where  the  contract  had  been 
<«xecated  hy  the  deUvety  of  a  deed  of  cm- 
Tcyancfc  In  the  former  dnss  a  want  of  t^ 
tie  Is  groimd  for  rescfsilcni,  but,  where  the 
contract  has  been  executed  by  the  delivery 
of  a  deed  of  c(HiT«yance,  no  resqlaalon  can  be 


had  on  the  ground  of  want  of  title,  without 
showing  fraud.  And  this  dictum  In  Mecklem 
V.  Blake  has  been  the  foundation  for  sub- 
sequent statements  to  the  effect  that  rescis- 
sion may  be  had  after  deed  exeqnted,  on  the 
ground,  only,  of  wimt  of  title  In  the  grantor 
In  Booth  V.  Ryan,  81  Wis.  58,  speaking  to  this 
point,  Dixon,  O.  J.,  s^s:  "Executory  agree- 
ments for  the  purchase  or  conveyance  of  land 
may  be  resdnded  on  the  ground  of  want  of 
title,  and  the  contracts  canceled;  but  as  to 
executed  agreements,  or  conveyances  made" 
and  possesdon  delivered  or  taken  under  them, 
the  rule  Is  dlfferrat,  and  the  power  has  never 
been  exercised."  This  is  directly  the  reverse 
of  what  was  said  In  Mecklem  v.  Blake,  where 
the  plaintiff  had  obtained  possession.  In 
Smith  V.  Hughes.  50  Wis.  620,  7  N.  W.  Rep. 
G53,  the  remark  quoted  from  Mecklem  v. 
Blake,  supra,  was  noticed  and  withdrawn, 
and  it  was  held  that  rescission  could  not  be 
had,  In  the  absence  of  fraud,  after  deed  ex- 
ecuted. In  Clementson  v.  Streeter,  59  Wis. 

18  N.  W.  R^.  340,  the  same  ruling 
was  made.  Chancellor  Kent  says:  "I  ap- 
prehend that  In  sales  of  land  the  technical 
rule  remits  the  party  hack  to  his  covenants 
In  his  deed,  and  If  there  be  no  Ingredient  of 
fraud  in  the  case,  and  the  party  has  not  had 
the  precaution  to  secure  himself  by  cove- 
nants, he  has  no  remedy  for  his  money,  even 
<m  a  failure  of  title."  And  this  is  the  strict 
Bngliah  rule,  both  at  law  and  In  equity.  2 
Kent,  Comm.  473;  2  Sogd.  Vend.  193,  and 
cases  dted  In  note  g.  The  terms  or  pro- 
visions ctf  the  contract  of  sale  are  in  such 
case  merged  In  the  deed.  Williams  v.  Hath- 
away, 19  Pick.  388;  Wltbeck  v.  Waine.  16 
N.  Y.  585;  Jones  v.  Wood.  16  Pa.  St.  23; 
Gates  V.  Wlnslow,  1  Mass.  66;  Joyce  t.  Ryan, 
4  Me.  101;  Holden  v.  Curtis,  2  N.  H.  63; 
Abbott  V.  Allen,  2  Johns.  Ch.  523;  Kerr  v. 
Kitchen,  7  Pa.  St  486;  Flsk  v.  Duncan,  83 
Pa.  St.  197.  An  action  for  a  breach  of  the 
covenant  of  seisin  Is  an  action  on  a  contract 
for  indemnity.  It  Is  not  founded  ,on  any  right 
to  rescind  the  contract  or  deed,  though  re- 
scission Is  the  consequence  of  a  recovery  and 
satisfaction,  In  equity,  If  not  at  law.  Rawle, 
Gov.  S  185.  We  think  it  dear,  both  upon 
principle  and  authority,  that  an  executed 
conveyance  cannot  he  rescinded,  In  the  ab- 
sence of  fraud,  merely  because  of  a  breach 
of  the  covaiant  of  seisin  contained  therein. 
In  this  case  there  was  no  actual  eviction  by 
paramount  title,  so  as  to  warrant  a  recovery 
on  the  ground  of  the  covenants  of  warranty 
and  for  quiet  enjc^rment.  There  was  such 
eviction  In  Blanchard  t.  Ellis.  1  Gray,  19f); 
and  so  In  NIcbol  v.  Alexander,  28  Wis.  118, 
ruled  on  the  strength  of  It,  and  which  was 
a  suit  on  all  the  usual  covenants,  where  a 
mortgage  on  the  premises  had  been  fore- 
closed, and  the  premises  sold.  Both  the 
grantor  and  grantee  In  the  deed  saed  on  were 
parties  to  the  foredosuie  salt,  and  a  writ  of 
assistance  could  have  issued  at  once.  There 
was  an  actual  eviction,  as  the  sale  and  con- 
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Tpyance  vested  the  title  In  tbe  purchaser, 
aiul,  though  there  waa  no  one  In  possesion, 
It  gave  him  constructive  possession;  but  the 
recovery  was  held  austalnable  on  the  cove- 
nant against  IncumbTanuea.  and  it  waa  prop- 
erly held  that  tiiere  was  an  actual  eviction. 
The  question  of  constructive  eviction  waa  not 
in  the  case,  nor  waa  it  in  Blanchard  v.  EMs. 
supra.  In  Mclnnls  v.  Lyman,  62  Wis.  194, 
22  N.  W.  Rep.  405,  the  gokeral  language 
used  in  Ni<Aol  v.  Alexander,  supra,  was  sab- 
stantlally  repeated,  where  aiwe  had  been  no 
eviction,  actual  or  constructive,  within  the 
rule  at  any  previous  case;  but  it  was  held 
that,  'if  the  title  was  perfected  in  the  plain- 
tiff  when  the  action  waa  brou^t,  he  was  en- 
titied  to  a  fiilr  Indenuilty  for  ell  damages  he 
had  Buatained  reason  of  any  acts  d<me  up- 
on the  premises  under  the  tax  deed,"  which 
was  the  adverse  title  purchased  In  Igr  the  de- 
fendant, and  of  which  the  plaintiff  obtained 
the  benefit  by  virtue  ot  the  covenant  of  war- 
ranty in  his  deed.  And  Noonan  v.  Haley,  21 
Wis.  138,  and  Smith  v.  Hughes,  GO  Wis.  620, 
7  N.  W.  Rep.  653,  are  (dted  in  support  of  this 
proposition.  And  it  waa  also  said  in  Mclnnls 
V.  I^man  that  "the  trial  failed  to  determfaie 
whether  the  plaintiff  now  has  the  title  to 
the  land  described  in  tiie  tax  deed,  or  whether 
he  remains  disseised  thereof.  The  question 
Is  material,  becauae  the  rule  wf  damages  de- 
pends i^on  Its  solution."  The  utmost  extmt 
the  courts  have  gone  <m  tiie  subject  of  ocoi- 
8 tractive  eviction  is  to  hold  that  It  may  be 
said  to  exist  "where  tiie  paramount  tiUe  has 
been  hostilely  asserted."  Bawle,  Gov.  H 
1^  160;  Axtel  V.  Ohase,  83  Ind.  546;  En^ 
per  T.  Kurtz,  58  Pa.  SL  480;  Sprague  v. 
Baker,  17  Mass.  590;  Loomls  v.  Bedell,  11  N. 
H.  74;  Green  v.  Irving,  54  Miss.  450;  St 
John  V.  Palmer.  5  HIU,  599.  In  Matteson  v- 
Vaughn,  38  Mich.  375,  the  court,  by  Camp- 
bell, O.  J.,  speaking  of  this  question,  said: 
"Inasmuch  aa  Matteson  [the  ^ntee]  waa 
never  In  possession,  actually  or  constructive- 
ly, it  Is  difficult  to  see  what  difference  there 
Is  between  his  original  and  his  present  posi- 
tion. He  Is  no  more  excluded  now  then  he 
has  always  been.  We  do  not  compr^end 
how  he  can  be  said  to  have  been  evicted. 
The  substantial  remedy,  in  such  cases  as  i 
this.  Is  on  the  covenants  of  seisin,  and  those 
agahist  Incumbrances,  if  land  is  vacant  It 
1^  a  very  easy  thing  to  assume  possession, 
and  possession  may  ripen  Into  a  good  titie, 
while.  If  disturbed,  there  Is  no  doubt  of  the 
remedy  for  eviction-"  Rawle,  in  his  work 
on  Covenants,  (section  150,)  says:  "However 
far  the  doctrine  of  constructive  eviction  has 
been  carried,  it  is  believed  to  be  still  ab- 
solutely necessary  that  the  adverse  claim 
should  have  been  hostllely  asserted.  •  •  • 
According  to  the  weight  of  authority  the  dis- 
tinction is  not  whether  there  Is  or  has  not 
been  a  judgment  In  favor  of  the  paramoimt 
claim,  but  whether  it  has  been  hostllely  as- 
serted." Funk  V.  Creswell,  5  Iowa,  80;  Mead 
V,  StadqK^  40  Hon,  473;  Shattuck  v.  Lamb, 


^  N.  T.  506;  ParlUnson  v.  Sherman,  74  N.  T. 
93.  In  Patton  v.  McFariane,  3  Pen.  &  W.  419. 
it  was  said:  "If  a  recovery  upon  tbe  cov^iant 
of  general  warranty  can  be  supported  with- 
out ^ther  allegation  or  proof  of  an  evtction. 
it  would.  In  effect,  be  deciding  that  the  oove- 
mmt  of  general  warranty  omtalns  wUldn  It 
each  of  the  five  oovatants  for  titie^  wbish 
would  be  a  novel  idea  to  otmveyancws  and 
professional  men."  We  bold,  therefore,  that. 
OS  the  plaintlfl  had  not  been  evicted  by 
paramount  tttte,  tiie  defendant  had  a  ilgfat. 
before  this  action  was  commenced,  to  get 
in  the  outstanding  ttUe,  so  &r  as  he  mic^t 
be  able,  and  that  it  inured  pro  tanto  to  the 
benefit  of  the  iklalntifl.  It  appears  that  it 
was  understood  betwem  tiie  parties  that  the- 
defendant  was  to  perfect  the  title,  and,  havlns 
done  so,  in  part  at  least  be  is  mtitled  to  tht* 
benefit  of  It  In  his  defense  to  this  actioD.  Any 
other  conclusltm  would  be  plalnlr  unjust 

4.  It  was  argued  on  behalf  of  the  plain tllf 
that  the  finding  of  the  court  In  respect  to  lots 
1  and  6  was  eircmeoas;  tiutt  ^  UUe  gahae- 
qnently  acquired  by  the  defendant  as  ai- 
res^ stated,  was  derived  from  *«hUiM>  coun- 
ty, ss  a  remote  grantcnr;  and  ttiat  no  antiior- 
ity  waa  shown  from  the  board  of  snpervisors 
for  comreTlDg  tiieee  lots  to  £111^  also  a  re- 
mote grai^r  of  the  defendant  TbiB  questim 
is  not  open  for  ctmsideraiion  on  tiiis  appeal. 
Tbe  finding  of  the  court  as  to  the  facts,  not 
having  beoi  excepted  to  by  the  plaintiff.  Is  as 
to  him  an  absolute  verity,  and,  for  want  of 
such  exceptions,  cannot  be  reviewed  in  his  be- 
half. Hallam  v.  Stiles.  61  Wi&  270,  21  N.  W. 
Rep.  42;  Cramer  v.  Hanaftod.  63  Wis.  86. 10  N. 
W.  Rep.  15;  Evenaon  v.  Bates.  58  Wla  24, 
15  N.  W.  Rep.  837. 

5.  There  can  be  no  r^ef,  by  way  of  re- 
scission, on  the  ground  of  fraud.  -  This  is 
very  clear.  The  court  found  that  there  was 
no  fraudulent  misrepresentation  made  by  the 
defendant  as  to  the  quantity  of  hard  or  dry 
land  on  lot  1;  and  although  the  charge  that 
the  defendant  fraudulently  represented  that 
the  tiUe  to  the  premises  was  g(K>d.  is  Bn8tatn<>«l 
by  thaflnding,  BtiU  the  evidence  shows  that  the 
plaintiff  is  in  no  position  to  claim  a  resdssion 
on  that  ground.   When  the  new  arrangement 

I  la  regard  to  the  plaintiff's  purchase  was 
made,  In  July,  1887,  by  which  the  plaintiff  re- 
leased to  the  defendant  lots  20  and  21,  In 
block  37,  for  $2,500.  to  be  credited  on  tbe 
purchase-money  mortgage  for  $5,000,  which 
was  accomplished  by  dischargmg  it  and  ex- 
ecuting a  new  mortgage  on  block  23  for  the 
difference,— $2,500,— the  plaintiff  knew  that 
he  had  acquired  no  titie  to  lots  2  and  3,  la 
block  23;  and  It  was  understood,  or  at  least 
the  ploIoUff  stated,  that  he  was  satisfied 
with  block  23,  the  defendant  having  agreed 
to  make  the  titie  to  this  block  all  ri^t  He 
had  had  a  partial  rescission  by  consent  He 
could  not  get  anotiier  partial  rest^ssion  with- 
out consent.  And  no  ground  existed,  when 
he  brought  his  actlou,  for  a  total  rescission, 
even  as  to  block  23.  Besides,  this  cowt,  by 
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Its  former  decUoa.  beU  the  action  to  be  | 
one  on  the  covenant*  of  seisin  and  ot  good 
right  to  convey.  A  claim  to  retdxuj  on  the 
f  i-ouud  of  fraud  eould  not  be  Joined,  as  one 
claim  would  be  In  affirmance  of  the  contract, 
and  the  other  In  disaffirmance.  The  plaintiff 
oannot  be  allowed,  at  the  same  time,  "to 
blow  hot  and  cold."  It  wlU  be  seen,  there- 
toixf,  that  the  circuit  court  erred  in  holding 
that  the  title  to  lots  1  and  0  remained  In  the 
defendant,  instead  of  inuring  to  the  boieflt 
of  the  plalntllf  hy  virtue  ot  the  cov«iant  of 
wnrranty  in  defendant's  deed  to  him,  and 
also  In  holding  that  the  railroad  company  had 
t^vlcted  the  plaintiff  from  lot  1,  and  that  this 
lot  had  bem  legally  appropriated  by  the  oota- 
pnny. 

6.  An  apparent  title  br  omveyancea  of  rec- 
ord Is  thus  fomid  to  have  been  vested  in  the 
plaintiff  by  hla  deed  to  the  entire  block,  except 
lots  2  and  3.  If  it  was  not  valid  as  to  the 
portion  lying  under  the  shoal  waters  of  the 
bay  between  the  shore  and  navigable  water, 
BtiU  he  obtained  title  to  the  part  of  lot  1 
4H1  the  bank,  wirh  ttw  riparian  rights  thereby 
conferred  In  tiie  rest  of  the  Uock,  and  out 
to  navigable  water.  The  evidence  tends  to 
allow  that  the  property  and  property  rights 
which  thns  passed  to  the  plaintiff  vr&K  aulte 
valuable.  There  was  not  an  oitire  want  ot 
title,  BO  as  to  avthorize  the  recovery  allowed, 
for  the  entire  c<nulderation  money  and  inters 
cat  But  the  plaintiff  contends  substantially 
that  the  entire  merits  of  the  action  became 
res  adjoidlcata  the  former  dedslcm,  (77 
Wis.  124,  46  N.  W.  Rep.  0430  and  that  on 
•Cbls  sround  the  JtidffDDent  should  be  affirmed. 
J'lic  case  before  the  oomt  on  the  former  ap- 
peal was,  In  brief,  an  actlm  to  recover  the 
■ratire  ccoudderatlfm  and  Interest,  as  for  a 
total  breach  of  the  covenants  of  Belsln  and 
right  to  convey,  as  to  all  of  the  lots  In  Uoc^ 
23.  and  the  court  sidd:  "Under  the  comphttait 
the  plabitlff  had  the  right  to  recover  upon  a 
tirench  of  the  covenant  ot  seisin,  and  on  the 
covenant  of  a  right  to  cmvey,  tqwh  pixtof  of 
4he  «ecntlon  and  dellvoy  of  the  deed,  and 
frayuent  of  the  purchase  money,  and  that 
-the  flctnal  poasesdon  of  the  property  had 
never  been  taken  by  the  plaintiff  under  his 
■deed."  That  "the  bm-d^  of  showing  that 
the  firantor  was  setaed  of  an  estate  In  fee  at 
the  time  of  the  making  and  delivery  of  the 
■deed  was  on  the  grantor."  The  opinion  pro- 
ceeds to  say:  "What  evidence  there  was  pro- 
-duced  on  the  part  of  the  plaintiff  shows 
prima  fticle  that  the  legal  title  to  two  of  the 
lotH  was  net  In  the  defendant  at  ttie  time  of 
-the  execution  and  delivery  ot  the  deed. 
There  wns  no  evidence  Riven  as  to  who  held 
the  title  to  lots  2,  3,  4.  and  S."  The  breach 
«f  the  covenant  of  seisin,  etc.,  thus  appeared 
*o  be  total;  and  the  plaintiff  was  therefore 
beld  entitled  to  recover  the  entire  purchase 
fnoney  and  Interest,  or  what  was  equivalent 
to  it.  This  is  the  entire  case,  and  all  said 
outside  of  this  was  not  material  to  the  case 
before  the  court,  and  Is  In  no  Just  sense  bind- 
V.5^.w.no.9— 4i» 


Ing  hi  the  case,  as  it  ht  now  before  us.  The 
court,  while  It  reversed  the  Judgment  of  the 
circuit  court  In  favor  of  the  defendant,  for 
error  la  holding  that  the  burden  of  proof 
was  on  the  plaintiff,  and  directed  Judgment 
for  the  plaintiff,  gave  the  drcult  court  the 
right.  In  Its  discretion,  and  upon  cause  shown, 
to  grant  a  new  trial  upon  all  the  Issues  in 
the  case.  The  case  now  made  Is  an  entirely 
dlfferoit  one  from  the  one  then  before  the 
court,  and  It  came  in  under  an  order  open- 
ing the  case  "upon  all  the  Issues.'*  It  would, 
we  think,  be  a  manifest  ndsappUcatton  ot  the 
rule  to  hold  that  the  former  decision  Is  res 
adjudicata  upon  a  case  never  before  It  unto 
the  present  appeaL  The  question  now  be- 
fore the  court  is  what  judgment  ought  to  be 
given  upcm  the  title  shown  by  the  defendant, 
and  not  what  Judgment  It  was  projier  to  ^ve, 
when  the  burden  of  proof  was  «i  him  to 
show  tifle,  and  he  wlu^  failed  to  show 
any  title  at  alL  The  former  Judgment  of  this 
court  upon  the  case  then  befcne  It  was  plain- 
ly correct,  and  not  In  conflict  with  the  views 
here  expressed.  Upon  the  whole  case  It  is 
evident  that  the  Judgmoit  of  the  circuit  court 
must  be  reversed,  and  the  cause  reuiandud 
to  make  an  assatsment  of  such  damages  as 
the  plaintiff  Is  entitled  to  recover. 

7.  The  conveyance  from  the  defendant  to 
The  plaintiff  Is  In  the  statutory  form,  fSaiib. 
&  B.  St  I  220S,)  and  Imports  the  usual  cove- 
nants of  seisin,  and  of  good  right  to  convey 
the  premises  described  In  it,  and  was  an 
assurance  to  the  phdntlff  that  the  grantor 
had  the  very  estate  In  quantity  and  quality, 
whidi  the  conveyance,  as  thus  coostrued, 
purported  to  convey;  and  If  the  title  of  the 
grantor,  which  he  luUl  power  to  convey,  was 
leas,  to  the  wiuAe  or  any  part  ot  the  granted 
premises,  then  these  covenants  were  broken. 
?.  Suth.  Dam.  I  692;  Outhrie  v.  PUgsley,  12 
Jobns.  120;  Mott  v.  Palmer,  1  N.  Y.  673: 
Smith  V.  fitcong,  14  Pick.  128,  132;  Parker 
v.  Brown,  Ifi  N.  H.  176,  187;  Frnzev  v.  Su- 
pwvisors,  74  HL  291;  Klncnid  v.  Brlttaln,  5 
Sneed,  119.  The  question  whether  the  lands 
or  lots  lying  under  the  shoal  water  of  the 
bay,  and  betwerai  the  bank  and  navigable 
water,  are  the  subject  of  private  owner- 
ship, 80  that  they  can  be  conveyed  In  fee  or 
otherwise,  Is  a  very  Important  one,  and  boa 
recently  been  much  discussed,  as  well  as 
the  rights  of  riparlon  owners  over  the  sam  -, 
and  out  to  navigable  water.  In  the  case  of 
Dledrich  v.  KaUroad  Co.,  42  Wis.  248,  It 
\\a8  held  that  "a  riparian  owner  upou  a 
natural  lake  or  pond  takes  (.nlj  to  the  nat- 
ural  shore,  or  ordinary   low-water  raark 
ilierc-of.  and  that,  distinguished  from  appro- 
priation and  occupation  of  tbe  soil  und';r  the 
water,  a  riparian  owner  upon  navlgal)le  wa- 
ter has  a  right  (unless  piohlbiti^d  by  local 
law)  to  construct  in  shoal  water.  In  front  of 
his  land,  proper  wharves  or  piers  in  aid  of 
navigation,  and  at  his  peril  of  obstructing  It, 
through  the  water,  far  enough  to  roach  ac- 
tually navlgolAe  water;  that  such  riparian 
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rights  proper  rest  upon  tfOe  to  the  bank, 
and  are  the  same  whether  the  riparian 
(i\yner  owns  the  soil  under  the  water  or  not; 
that  the  general  right  of  appropriating  and 
occupying  the  soil  under  the  water,  when  It 
oxista.  Is  not  properly  a  riparian  right,  and 
n-sts  not  upon  title  to  the  bank  only,  but 
more  directly  upon  title  to  the  soil  under 
the  water;"  and  subject  to  these,  and  cer- 
tain rights  of  protection  of  the  land  against 
the  water,  "any  extension  of  pofwosslon,  or 
Intrusion  Into  the  water  beyond  the  natural 
shore,  whether  by  the  riparian  owuor  or  a 
stranger,  without  express  and  competent 
gi"ant  from  the  public,  vests  no  title  in  the 
person  who  makes  it."  Boom  Co  v.  Reil- 
ly,  44  Wis.  304.  In  the  absence  of  express 
and  competent  grant  to  some  other,  the 
state  is  the  owner  of  the  fee  of  all  lands 
under  navigable  waters  in  the  threat  lakes, 
but  tn  trust,  only,  for  the  public  uses  and 
purposes  of  navlgatioD  and  fishing,  and  they 
may  not  be  granted  by  the  United  States 
to  a  private  person  for  a  purely  private  pur- 
pose; that,  the  title  to  such  lands  being  In 
the  state,  "they  are  subject  to  state  regula- 
tion and  control,  under  the  condition,  how- 
ever, of  not  interfering  with  the  regulations 
which  may  be  made  by  congress  with  re- 
gard to  public  navigation  and  commerce, 
*  *  *  state  control  and  ownership  there- 
in being  supreme,  subject  only  to  the  para- 
mount authority  of  congress  in  making  regu- 
lations of  commerce,  and  subjecting  the 
lands  to  the  necessities  and  uses  of  com- 
merce." Hardin  v.  Jordan,  140  U.  8.  881, 
382,  11  Sup.  Ct  Rep.  803,  838.  The  com- 
mon-law rule  In  regard  to  tide  waters  has 
been  extended  to  our  Great  Lakes,  which  are 
treated  as  inland  seas,  and  It  Is  held  that  it 
depends  on  the  law  of  each  state  to  what 
extent  this  prerogative  over  lands  tmder  the 
water  shall  be  exercised.  In  the  case  of 
Barney  v.  Keokuk,  94  U.  S.  334,  It  was  held 
that  *it  is  for  the  several  states  themselves 
to  determine"  this  question,  and  that  "If  they 
choose  to  resign  to  the  riparian  proprietor 
rights  wlilch  properly  belong  to  them,  in 
their  sovereign  capacity,  It  is  not  for  others 
to  raise  objections."  But  'It  has  never  been 
held  that  the  lands  under  water  In  front  of 
the  lands  of  riparian  owners  are  reserved  to 
the  United  States,  or  that  they  can  after- 
wards be  granted  out  to  other  persons,  to 
the  injury  of  the  original  grantees.  The  at- 
tempt to  make  such  grants  Is  calculated  to 
render  titles  uncertain,  and  derogate  from 
the  value  of  natural  boundaries,  like  streams 
and  bodies  of  water."  Hardin  v.  Jordan, 
supra.  The  construction  of  the  grants  of 
the  United  -States  along  navigable  waters 
Is  left  to  the  principles  of  the  common  law, 
and  rules  adopted  by  each  state  where  the 
land  may  He.  These  views  are  sustained  by 
and  In  accordance  with  the  case  of  nUnots 
Ont  R.  Co.  T.  minols,  146  V.  S.  887.  18 
Sup.  Gt.  Kep.  110,  In  which  It  was  held  tiiat 
the  constmctlon  of  a  pier,  or  the  extoision 


of  any  land,  into  navlgBUe  waters,  for  a 

railroad  or  other  pniposea,  (me  not  the 
owner  of  land  on  Uie  shore,  does  not 
give  tile  builder  of  sndi  pier  or  extension, 
whether  an  Individual  x  corporation,  any 
riparian  rights.  146  XT.  S.  445,  13  Sap.  Ct. 
Rep.  115.  That  "riparian  rights  are  Inci- 
dent to  riparian  ownership,  and  existing 
with  It,  and  passing  with  the  transfer  of  the 
land.  The  land  must  not  only  be  contiguous 
to  the  water,  but  In  contact  with  it.  That 
proximity,  without  contact,  is  insufficient. 
The  riparian  right  attaches  to  land  on  the 
border  of  navigable  water,  without  any  dec- 
laration to  that  effect  from  the  formpr  own- 
er, and  its  designation  In  a  conveyance  by 
him  would  be  surplusage."  In  Yates  v.  Mil- 
waukee, 10  Wall.  497,  B04,  It  was  held  that 
the  riparian  proprietor  Is  entitled  to  access 
to  the  navigable  part  of  the  water,  on  th^ 
front  of  wlilch  Ilea  his  land,  and  for  that 
purpose  to  make  a  landing,  wharf,  or  pier 
for  his  own  use,  or  the  use  of  the  public, 
subject  to  such  general  rules  and  regulailons 
as  the  legislature  may  prescribe  for  the  pro- 
tection of  the  rights  of  the  public,  and  that 
such  riparian  rights  are  property,  and  valua- 
ble, and,  though  It  must  be  enjoyed  In  due 
subjection  to  the  rights  of  the  public.  It  can- 
not be  arbitrarily  or  capriciously  Impaired. 
It  Is  plain  that  no  grant  by  the  state,  for 
purely  private  purposes,  of  such  lands,  could 
operate  to  Impair  or  defeat  the  previously 
acquired  rights  of  the  riparian  owner,  for 
the  state  has  no  right  to  make  such  a  grant 
The  right  which  the  state  holds  in  these 
lands  Is  In  virtue  of  its  sovereignty,  and  in 
trust  for  the  pubUc  purposes  of  nnvlgatlon 
and  fishing.  The  state  has  no  proprietary 
Interest  In  them,  and  cannot  abdicate  Its 
trust  in  relation  to  them.  and.  while  it  may 
make  a  grant  of  them  for  public  purposes,  It 
may  not  make  an  Irrepealable  one;  and  any 
attempted  grant  of  the  kind  would  be  held. 
If  not  atvsolntely  vcdd  on  its  face,  as  subject 
to  revocation.  These  views  are  maintained 
with  clearness  and  vigor  In  the  very  able 
and  elal>orate  oplidon  of  the  court  In  the 
case  of  Illinois  Cent  R.  Co..  v.  Illinois,  supra, 
and  are  supported  and  illustrated  by  numer- 
ons  adjudicated  cases.  There  Is  no  claim 
that  the  state  has  ev^r  granted  the  waler 
lots  in  question  to  any  one,  and  it  Is  Impos- 
sible to  say  that  tliey  have  ever  l-ecome  pri- 
vate property,  for  private  purposes,  so  as 
to  be  the  subject  of  conveyance,  In  fee  rtr 
otherwise.  It  is  plain  that  as  to  these  lo^  .i 
breach  of  the  covenants  of  seisin  and  ot 
good  right  to  convey  has  been  established, 
but  not  80,  however,  as  to  the  portion  of  lo\ 
3  on  the  bank,  and  In  contact  with  the  wa- 
ter. The  title  which  the  plaintiff  acqoired 
to  this  land  by  his  deed,  with  Its  appurte- 
nant riparian  rights,  Is  valtuble  property, 
and  to  that  ext«it  the  corenants  soed  <m 
remain  unbroken.  The  plaintiff  Is  cnHtled 
to  recover  damages  corresponding  only  to 
the  extent  of  the  tMreach  of  these  cor^iantB. 
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8.  The  meaumre  of  damages  in  case  of  a 
breacb  of  the  corenanta  of  seisin,  or  of  good 
right  to  convey,  going  to  the  entire  estate,  is 
the  amount  of  the  consideration  paid,  and 
Interest  thereon  dtirlng  the  time  the  grantee 
has  been  deprired  of  the  land,  but  not  tor 
more  than  six  years.  2  Sutlj.  Dara.  i  503, 
and  cases  cited;  Blossom  t.  Knox,  3  Pin. 
262;  Conrad  t.  Trustees,  64  Wis.  25S,  25  N. 
W.  Rep.  24;  Semple  t.  Whorton,  68  Wis. 
026,  32  N.  W.  Rep.  690;  Docter  t.  Fui-ch,  70 
Wla  161.  44  N.  W.  Rep.  648.  820;  Larson  t. 
Cook,  (Jan.  term,  1893,)  65  N.  W.  Rep.  703. 
The  measure  of  damages  in  this  case,  of 
failure  of  title  to  a  part  of  the  premises  de- 
Hcribed  In  the  deed,  is  such  fnictlnnul  part 
of  the  whole  consideration  paid  as  the 
Talne.  at  the  time  of  the  purchase,  of  the 
part  to  which  the  title  failed,  bears  to  the 
whole  block  purcluised,  and  interest  there- 
tin  during  the  time  the  plaintiff  has  been 
deprived  of  the  use  of  the  part  to  which  the 
title  failed,  but  not  exceeding  six  years. 
Spmple  T.  Whorton,  08  Wis.  627.  32  N.  W. 
Rep.  690.  and  cases  there  cited;  Larson  t. 
Cook,  supra.  The  evidence  before  us  Is  not 
such  as  to  enable  us  to  determine  what  real 
or  practical  difference  In  value  there  Is  be- 
tween the  estate  and  Incident  riparian 
rights  which  the  plaintiff  acquired  and  the 
estate  and  rights  which  the  deed  to  him  pur- 
ported to  convey,  within  the  meaning  of  thid 
rule;  and  the  Judgment  of  the  drcuit  court 
will  be  reversed,  and  the  cause  remanded 
to  ascertain  what  damages  the  plaintiff 
ought  to  recover,  and  to  give  Judgment  ac- 
cordingly, and  for  that  purpose  either  party 
may  produce  such  evidence  as  he  may  be  ad- 
vised. The  Judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedtDgs  as  above  directed. 


WARD  V.  CHICAGO.  ST.  P.,  M.  &  O. 

RY.  CO. 

(Supreme  Court  of  Wisconsin.  June  21, 1893.) 
Action  AOAiitsT  Raii,koau  Coufant  —  Accidbmt 

AT  CHOS3ISG— RCNSINO  BWITCB  —  ISSTRDCTIOSB 
— EVIDB^ICK. 

1.  In  an  action  against  a  railroad  company 
for  Injnriea  received  at  a  crosalDg,  it  app^u«d 
that  plalDttff,  when  about  to  cross  m  his 
wagon,  waited  till  an  approaching  train  bad 
passed,  and,  then  proceedins,  was  struck  by  a 
single  car  foliowins  the  train  at  a  distance  of 
about  150  feet,  which  had  been  cut  off  to  make 
a  flying  switch,  and  which  he  had  not  eeen. 
"nie  conductor  was  on  the  car,  and  saw  plain- 
tiff, bnt,  thinldo;  that  the  car  would  pass  be- 
fore plaintiff  reached  the  crossing,  did  not  stop 
it  by  applying  the  brakes,  though  by  so  doing 
lie  could  have  avoided  the  accident.  He  testi- 
fied that  he  shouted  to  plaintiff,  and  a  brake- 
man  at  a  neighboring  switch  testified  tlut  he 
did  the  same.  BM,  that  a  verdict  for  plain- 
tiff was  proper. 

2.  It  was  proper  to  charge  that  making  a 
"Hying  switch"  over  a  street  crossing  "was  a 
moat  oan^rouB  jwoceedlng."  and  that  "it  was 
the  duty  of  the  defmdant  to  have  taken  spe- 
eia.1  pains  to  give  the  public  full  warning  of 
the  danger."  and  that  It  was  the  duty  of  the 
eondnctor  to  see  persons  aiqwoachhig  the  cross- 


ings, unaware  of  the  danger,  and  give  them 
sufficient  warning. 

3.  Intoxication  on  the  port  of  plaintiff  did 
not  constitute  contributorr  neglieence  if  it  was 
in  no  way  the  cause  of  uie  accident. 

4.  It  was  proper  to  allow  a  witness,  who 
lived  near  the  scene  of  the  accident,  and  liail 
seen  many  trains  pass,  to  give  bis  Ofdnion  as 
to  how  many  miles  an  hour  the  train  was  run- 
ning, though  it  appeared  that  he  did  not  knov 
how  many  feet  or  rods  there  were  in  a  mile. 

6.  Evidence  as  to  the  distance  in  whi(A 
such  a  car,  with  a  sound  brake,  could  be 
stopped,  was  admissible. 

Appeal  from  circuit  court,  Eau  Claire  coun- 
ty; W.  P.  Bailey,  Judge. 

Action  by  Truman  C.  Waixl  against  the 
Chicago,  St  Paul,  Minneapolis  &  OmaJrn 
Railway  Company  for  Injuriea  received  at 
a  crossing.  From  a  Judgment  for  plaintlfl, 
defendant  appeals.  Affirmed. 

S.  L.  Pcrrln  and  B.  J.  MacBrlde,  Cor  appe- 
lant 

T.  F.  Frawley,  for  respondent 

It  was  propor  to  duige  that  the  maklnc  ot 
a  ruunUig  awitdi  over  a  atreet  croaslDg  !■ 
a  "most  dangerous  proceeding,"  and  that  U 
iB  the  duty  the  railroad  company  to  take 
spetdal  paina  to  give  the  public  full  warning 
of  the  dangftr.  1  13iomp.  Neg.  452;  Beach. 
Oontrlb.  Neg.  223;  Brown  t.  Ballway  Co.. 
32  N.  y.  S97;  Button  r.  BaUway  Ga.  66  K. 
Y.  248:  Kay  t.  BoUway  Co.,  65  Pa.  St  268; 
Railroad  Ca  t.  Bocikei,  55  UL  379;  BaUway 
Co.  T.  IHgnan,  56  SI.  487;  Ballioad  Co.  t. 
Garvy,  58  BL  83;  Ballroad  Go.  t.  Hammer. 
72  ni.  347;  Murplqr  r.  Railway  Co.,  38  Iowa, 
539;  Uuridiy  t.  Kailrood  Co.,  45  Iowa.  661; 
Railroad  Co.  v.  Summers,  (Hlaa.)  10  South. 
Rep.  08;  Fidmer  t.  Ballway  Co.,  68  Mlas. 
sra,  8  South.  Bep.  517;  French  v.  Ballway 
Co.,  116  Man.  537;  O'Gonnw  t.  Ballroad  Co., 
04  Ma  157,  7  S.  W.  Bep.  100;  Butler  t. 
Railway  Ca,  28  Wla.  487:  FergUMm  T.  Ball- 
war  Co.,  63  Wis.  147,  23  N.  W.  Bep.  123; 
Howazd  T.  Ballway  Ca,  32  Minn.  214.  20 
N.  W.  Bep.  03;  BaUrood  Ca  T.  State,  61 
Md.  108;  Brown  RaUrood  Ca,  82  N.  Y. 
600;  Ewen  t.  Ballway  Co..  38  Wla.  616: 
Johnson  v.  BaUway  Co.,  49  Wis.  629,  6  N. 
W.  R^.  886;  Townley  t.  Ballway  Co.,  63 
Wis.  634,  11  N.  W.  Rep.  55;  Farley  t.  RaU^ 
way  Co.,  (Iowa.)  9  N.  W.  Rep.  230;  Prick  t. 
BaUway  Go.,  5  Ma  App.  435;  dieneiy  v. 
RaUwoy  Co.,  10  Htm,  416. 

ORTON,  J.  The  foUowlng  are  substantUt 
ly  the  facta  of  this  case,  according  to  the 
testimony:  "Die  village  of  Fall  Creek.  In 
the  county  of  Bau  Glolre,  has  at>out  000  hi- 
habltants,  and  me  main  street  running  east 
and  west,  very  much  traveled.  The  de> 
foMlant's  raUway  runs  through  the  village, 
and  across  said  street  southeast  and  north- 
west There  are  three  tracks  crossing  said 
street  one  main  track  and  two  side  tracks. 
It  was  down  grade  from  a  considerable  dis- 
tance southeast  down  to  this  crop^ng.  Tben 
was  a  switch  about  150  feet  northwest  of 
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the  cros^K  and  the  depot  li  some  distance 
beyond  to  the  northwest  On  the  6th  day  of 
January.  1801,  about  4  o'clock  P.  M..  Ihe 
plaintiff,  who  was  a  farmer  Ufing  KTeral 
miles  southeast  of  the  village,  and  about  32 
years  of  age,  and  having  a  family,  started 
with  his  team  and  empty  double  wagon  from 
near  the  center  of  the  village,  where  he  had 
left  his  load,  to  go  home  by  tUs  street,  and 
over  this  crossing.  When  he  came  near  the 
crossing  he  saw  a  locomotive  and  a  fright 
train  of  IS  or  20  cars  approaching  It,  com- 
ing from  the  southeast,  and  he  stopped  his 
team  about  32  feet  from  the  center  of  the 
main  track,  and  waited  until  said  train 
passed  by,  and  he  then  drove  on,  and  when 
the  team  had  crossed  over  the  track,  a 
single  detached  freight  car,  following  the 
train  about  150  or  200  feet  behind,  running 
the  impetus  given  it  by  the  speed  of  the 
train  and  by  Its  own  momentum,  came  upon 
the  crossing  without  any  warning  or  signal, 
and  unseen  by  the  plaintiff,  and  struck  his 
wagon  In  wlilch  he  was  riding  and  driving, 
and  threw  it  off  the  track,  and  dashed  the 
plaintiff  to  the  ground  headlong,  and  broke 
his  skull  in  two  places  and  permanently  In- 
jured and  disabled  lilnL  T^iia  car  hod  been 
cut  off  from  the  train  about  1,500  feet  back 
to  make  what  Is  called  a  "flying  switch"  up- 
on a  side  track,  about  ISO  feet  northwest  of 
the  cros^ng.  John  Roddy,  the  conductor  of 
the  freight  train,  was  on  and  In  charge  of 
this  oar,  and  first  saw  the  plaintiff  approach- 
ing the  crossing  when  his  car  was  fi'om  60 
to  70  feet  from  It  According  to  his  own 
testimony,  lie  let  the  car  run  without  using 
the  brakes  because  he  thought  he  could  get 
over  the  crossing  t>efore  the  plaintiff  reached 
It  He  was  standing  near  the  brake,  on  the 
forward  ead  of  the  car,  and  the  testimony 
tended  to  show  that  he  could  have  stopped  it 
by  applying  the  brakes  after  he  saw  the 
plaintiff  approaching  the  crosedug,  in  time  to 
have  avoided  the  collision.  It  was  his  duty 
to  have  looked  before  he  came  so  near  to  It, 
to  see  If  this  crossing,  so  much  used,  was 
clear  of  teams  and  travelers.  Situated  where 
he  was,  on  the  top  of  the  car,  so  hl^  above 
the  ground,  he  should  have  looked  ahead 
continually,  to  see  If  the  track  was  clear. 
His  car  had  no  bell  or  whistle  or  other  means 
of  signaling  or  warning,  and  his  constant 
vigilance  and  applying  uie  brakes  were  his 
only  means  of  avoiding  danger,  and  he  failed 
to  use  either.  He  said  he  hailed  or  hallooed 
to  the  plaintiff,  and  the  brakeman  at  the 
switch  says  that  he  did  the  same,  but  the 
plaintiff  did  not  hear  dther  of  them.  The 
human  voice  Is  weak  and  of  little  use  whoi 
compared  and  In  competition  with  the  noise 
of  cars  and  wagons,  and  a  desperate  "make- 
shift" In  such  a  dangerous  emergency.  The 
plaintiff  did  not  look  in  the  direction  of  this 
car  coming.  He  was  watclilng  and  waiting 
tor  the  train  to  pass.  His  attention  was  dl- 
rerted  from  that  direction,  and  as  soon  as 
Oe  train  wai  orer  and  away  trum  ttie  cxoHt- 


ing  he  drove  on,  not  supposing  or  having 
any  reason  to  ecpect  or  think  that  this  de- 
tached car  was  following  after  the  tnUn.  No 
ordinarily  reasonable  man  would  hsTc  aa 
expected  or  thoo^t  situated  as  Ske  plaln- 
tifl  was.  The  duty  of  a  traveler  befora 
crossing  a  railway  to  look  both  ways  and 
listen  d^ends  upon  the  conditions  that  btt 
might  reasonably  expect  the  comhig  of  a 
train  at  any  and  all  times,  and  that  lila  at- 
tention Is  not  reasonably  arrested  or  di- 
verted. Here  both  of  these  oondltions  were 
absent  It  is  (^med  by  the  learned  counsel 
of  the  api>^ant  that  the  plaintiff  was  In- 
toxicated, notwithstanding  the  verdict  of  the 
Jury  otherwise.  In  view  of  the  facts,  this 
question  does  not  seem  to  be  material  It 
is  only  material  as  affecting  the  questi<Hi  of 
the  plaintiff's  contributory  negUgenoe.  If 
not  the  least  want  of  common  care  and 
prudence  can  be  imputed  to  him,  then  It  is 
immaterial  whether  he  was  drunk  or  sober 
at  the  time.  Railway  oompanles  have  no 
more  right  to  run  over  a  drunken  man  than  a 
sober  one.  Drunkenness  la  not  negligence 
per  se,  nor  unless  it  contributes  to  the  ac- 
ddent  or  Injury.  If  It  did  not  thMi  It  is  a 
matter  of  no  concern  to  the  defendant 
What  more  could  or  would  have  been 
reasonably  done  by  the  plaintiff,  or  by  any 
one  so  situated,  if  unquestionably  sober,  than 
he  did  to  protect  himself  from  Injury?  If 
nothing,  then  It  was  no  matt^  whether  he 
was  drunk  or  not.  If  the  plaintiff  did  not 
do  anything  he  ought  not  to  have  done,  or 
omit  to  do  anything  that  he  ought  to  have 
done,  under  the  circumstances,  then  Its  im- 
materiality Is  apparent  The  jury  found  a 
special  verdict  that  the  defendant  was  neg- 
ligent, In  that  Its  servant  foiled  to  stop  the 
car,  and  that  snch  negligence  was  the  proxi- 
mate cause  of  the  Injury;  that  the  condxictor 
in  charge  of  the  car  did  not  use  due  diligence 
to  warn  the  plahitlff  of  his  danger,  and 
could  have  stopped  the  car  in  time  to  have 
prevented  the  collision,  by  applying  the 
brakes  after  he  discovered  the  plaintiff  ap- 
proaching the  track;  that  the  plaintiff  wa» 
not  guilty  of  any  want  of  ordinary  care 
which  contributed  to  the  injury,  and  that  he 
was  not  intoxicated  immediately  prior  to 
the  accident,  or  Incapable  of  managing  axid 
conducting  himself  with  ordinary  care.  The 
Jury  found  the  plaintiff's  damages  at  $4,700. 
and  the  court  rendered  Judgment  according- 
ly. The  errors  asrigned  will  be  disposed  of 
in  their  order. 

1.  The  court  ought  to  have  granted  a 
nonsuit,  or  directed  a  verdict  for  the  de- 
fendant or  granted  a  new  triaL  On  Uta 
merits  of  the  case  Involved  in  these  mo- 
tions but  little  need  be  said.  This  Is  a  very 
plain  case.  There  is  nothing  In  tiie  conduct 
of  the  plaintiff  that  suggests  ev«i  a  snspidon 
of  the  want  of  ordinary  care.  The  question 
of  his  b^ng  intoxicated  Is  not,  therefore, 
properly  In  the  case.  But  the  Jury  fbnnd  that 
be  was  not  Intoxicated*  and  there  was  eri- 
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deuce  to  that  effect  Under  the  circumstan- 
ces, he  was  not  bound  to  look  In  the  direc- 
tion ot  the  approaching  car.  In  Fersuson  r. 
KaUway  Co.,  63  Wis.  152,  23  N.  W.  Rep.  123, 
the  plaintiff's  attention  was  diverted  )n  the 
8ume  mimuer.  and  it  was  held  that  his  not 
looking  tn  the  direction  of  the  sln^e  car 
was  excused.  See,  also,  Butler  t.  Railway 
Co.,  28  Wis.  487;  Duame  t.  Rjillway  Co..  72 
Wis.  523,  40  N.  W.  Rep.  364;  and  Wln- 
fttflnley  t.  Railway  Co.,  72  Wis.  376,  8S 
N.  W.  Rep.  850;  Greany  r.  Railroad  Co., 
101  N.  Y.  419,  5  N.  B.  Rep.  425.  The  negli- 
gence of  the  defendant  was  dearly  Bhown, 
nnd  the  negligence  of  the  conductor  was 
jiross.  He  ct>uld  iiave  stopped  the  car  within 
the  50  or  TO  feet  from  the  crossing  after  he 
saw  the  plaintiff,  and  did  not  even  try  to 
do  so,  but  took  the  chances  of  getting  over 
the  crossing  first,  or  of  killing  or  mangling 
tlie  plaintiff.  It  was  one  of  the  most  daring 
fents  of  recklessness  ever  attempted. 

2.  The  court  charged  the  jury  to  the  effect 
that  making  this  "flying  switch"  over  a 
street  crossing  "was  a  most  dangerous  pro- 
credlng;*'  nnd  "that  It  was  the  duty  of  the 
defendant  to  have  taken  special  pains  to  give 
the  public  full  warning  of  the  danger;"  and 
that  it  was  the  duty  of  the  conductor  to 
Bev.  persons  approaching  the  crossing,  una- 
ware of  the  danger,  and  give  them  sufficient 
warning.  Si>eclal  exception  is  taken  to  the 
langoage,  "a  most  dangerous  proceeding," 
"spedal  pains,**  and  "full  warning."  If  It 
■WBB  a  "most  dangerous  proceeding,"  thai  It 
fbllows,  of  course,  that  "special  paliM"  should 
be  taken  to  give  the  puUJc  "fuU  framing." 
The  learned  counsel  of  the  appellant,  In 
fttating  the  principle  of  certain  cases  cited 
and  claimed  to  be  against  the  abote  tnstmc- 
tlon,  uses  the  foUowiag  language:  "It  is  not 
negligent  to  push,  bad^  or  swltdi  cars  over 
ft  crossing,  even  tiiou^  tiie  can  be  idcked,' 
or  a  'flying  switdi*  be  made.  If  precantions 
to  prevent  Injury  to  trav^rs  on  the  hl^- 
way  are  taken  that  are  proportionate  to  the 
spcdnl  danger  of  the  mode  adopted."  a%ls 
language  Justiflea  the  instruction.  Precau- 
tions to  prevent  injury  to  travelers  propor- 
tionate to  the  special  danger  must  be  "spe- 
cial pains"  to  give  full  warning  to  the  pub- 
lic, or  It  la  not  proportionate  to  the  "special 
danger;"  and  "special  danger"  is  not  com- 
mon or  ordinary  danger,  but  uncommon  and 
extrnordlunry  danger,  or  very  dangerous,  or 
"most  daiM^ravuB."  nie  meaning  la  the 
name.  In  Ferguson  y.  Railroad  Co.,  anpn, 
cleariy  analogDus  to  &Is  case,  Mr.  Justice 
Ijyon  diaracteriaea  the  act  as  "a  most  dan- 
f:erons  proceeding,"  and  the  prccautiffliB  to 
be  used  must  be  "a  hlf^  degree  of  care,"  or 
**tiie  utmost  care;"  nnd  in  Butler  v.  Railway 
Co.,  snpro,  it  Is  held  that  a  flagman  at  the 
crossing  would  not  be  an  unreasonable  pre- 
caution. In  Johns(tti  v.  Raflway  Co.,  40  Wis. 
I>29,  5  N.  W.  R^.  886,  the  running  ot  cars 
acroaa  pnsUic  attreeta  Is  said  to  be  attended 
wltb  "grtat  peril"  to  haman  Ute,  fend  the 


"utmost  care"  ahodid  be  exerdaed  to  avoid 
injury.  It  may  be  said .  that  Id  all  such 
cases  the  language  of  the  courts  has  been 
as  strong,  and  often  strwger.  In  choracter- 
lilng  such  a  dangerous  proceeding,  and  in 
requiring  the  utmost  care  on  the  part  of  tlie 
company  to  prevent  injury.  The  learned 
counsel  contends  that  such  instructions  in- 
vade the  province  of  the  Jury.  Has  the  Jury 
a  right  to  find  that  this  was  not  "a  most 
dangerous  proceeding."  and  that  "special 
pains"  need  not  be  used  to  prevent  injury 
In  such  a  case?  If  not,  then  it  is  not  ex- 
dinsively  a  Jury  questloD.  It  is  the  state- 
ment of  an  obvious  fact,  within  the  com- 
mon knowledge  of  everybody.  It  Is  the  du^ 
of  courts  to  denotmce  su<^  a  dangerous  pro- 
ceeding as  making  "flying  swltdiea"  over 
populous  streets,  and  to  raise  high  the 
standard  of  care  and  precaution  to  Ik  used 
in  apt  and  fbrdble  language^  See,  also,  oth- 
er cases  dted  In  respondent's  brief. 

3.  The  refusal  of  the  court  to  give  the  In- 
structlons  asked  the  defendant  was  not 
error.  The  Instructions  given  embraced 
every  material  question  In  the  case. 

4.  The  questions  submitted  to  the  Jiuy 
were  also  ample  and  sufficient  to  embrace 
all  the  material  Issues,  and  the  refusal  to 
submit  those  presented  by  tiie  defendant'a 
counael  was  not  error. 

6.  The  court  refused  to  strike  out  the  tes- 
timony of  the  witness  Shann,  In  respect  to 
the  speed  of  the  train.  This  witness  was 
20  years  of  age,  and  had  lived  with  his 
fftther,  about  SO  rods  from  the  upper  switch, 
in  this  village,  many  years,  and  had  seen  a 
great  many  trains  pass  by,  and  he  gave  an 
^  oplnlcMi  as  to  the  speed  of  this  tr^n  that  It 
{  was  about  25  miles  per  hour.  On  eross-ex- 
I  amlnatlon  he  said  he  did  not  know  how 
;  many  feet  or  rods  there  were  in  a  mile. 
1  It  was  objected  tbat  this  Showed  him  incom- 
I  petent  to  testify  on  that  Question.  It  is  a 
!  mere  matter  of  opinion  how  many  miles  an 
!  hour  a  train  is  running,  with  the  best  of 
i  witnesses.  It  la  not  a  mattw  of  expert  evi- 
I  dence  or  of  science.   Railroad  Go.  v.  Tan 
I  Btelnburg.  17  Mich.  104.  The  opinion  of  some 
I  witnesses  wotfd  be  more  reliable  than  fliat 
:  of  others.  It  wotild  depend  upon  their  In- 
I  teUigence  and  e3q;>erience.  It  does  not  follow 
;  that  a  witness  may  not  be  able  to  form  a 
reasonably  Uitelllgent  opinion  of  the  distance 
or  apace  of  a  mile  If  he  cannot  readily  know 
or  ten  how  many  feet  or  roda  there  are  In  a 
mile.  He  may  be  aUe  to  fi>rm  an  opinion 
ot  what  is  a  foot  tn  length,  height,  or  depth, 
or  of  what  Is  a  rod  or  a  mOe.  A  knowledge 
of  these  main  spaces  is  acquired  by  observa- 
tion and  practical  test,  while  their  minute 
subdivisions  d^eud  mudi  upon  the  tables 
to  be  learned  and  remembered.  The  wei^t 
to  be  gl'ren  to  the  opinion  of  any  witness 
t  wiU  depend  npon  his  general  Intelligence, 
learning,  and  e^Mrienoe.  But  the  opinion 
of  one  who  ranks  bek)w  the  common  stand- 
ard ts  not  to  be  stridcen  ont  as  Incompe* 
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tent.  The  Jniy  should  be  allowed  to  glTe 
It  Its  proper  wei^t  It  wotild  be  arbltmr 
to  pn^blt  any  witness  of  sound  mind  from 
giving  his  opinion  of  a  matter  ttiat  Is  within 
the  commtm  knowledge  of  mankind,  and  does 
not  depend  upon  the  science  or  peculiar  skill 
of  experts. 

6.  The  first  qoestion  pat  to  the  witness 
Roed^  and  objected  to,  was  Immaterial; 
and  the  qnestlon  as  to  the  distance  In  whlcb 
such  a  car,  with  a  sound  brake,  could  be 
stopped  was  clear^  competent,  relerant, 
and  materiaL  The  order  In  whldi  the  testi- 
mony may  be  introdnced  is  In  the  discretion 
of  the  court.  RemUngcr  t.  Young,  22  Wis. 
426.  There  do  not  appear  to  hare  been 
any  good  reasons  for  the  court  to  grant  the 
motion  for  a  new  trial,  'nte  evidence  seems 
to  have  fully  warranted  the  verdict,  and  the 
daniages  awarded  appear  to  be  reasonable 
and  proportionate  to  the  plaintlfr's  injury. 
The  Judgment  of  ttte  circuit  court  la  af- 
firmed. 


8TATB  T.  HASTINGS.  Attorney  General, 
et  iJ. 

(Snpreme  Gout  of  Nebruka.  Jane  B,  1893.) 

State  OFFir»«B  —  Impeachment  —  Deqrbb  op 

PkOOF — MlSDRNfEAXOKS — EkROK  IN  JUDOMBMT — 
Contracts— Use  of  Apphopriation  —  Failoks 

TO  Uetect  Fhaud. 

1.  By  the  proTisions  of  seotioii  14,  art.  8, 
Const.  1875,  the  supreme  coart  did  not  suc- 
ceed to  any  of  the  political  fnoctlons  of  the 
senate  as  a  court  of  impeachment  under  the 
prior  coDBtitntioii.  The  proTision  for  the  trial 
of  impeachments  before  this  court  was  intend- 
ed to  insure  a  strictly  judicial  iDTestigation  in 
■ucb  CRfles  according  to  Judicial  methods. 

2.  Where,  in  an  impeachment  proceeding, 
the  act  of  official  delinquency  conshts  ia  the 
Tiolation  of  some  positiTe  provision  of  the  con- 
stitution or  statute,  which  Is  denounced  as  a 
crime  or  misdemeanor,  or  where  it  is  a  mere 
Detect  of  duty,  willfullj  done,  with  a  corrupt 
intention,  or  where  the  negligence  is  so  gross, 
and  the  disregard  of  duty  so  flagrant,  as  to 
warrant  the  Inference  that  it  was  willful  and 
corrupt,  it  is  a  misdemeanor  in  office,  within 
the  meaning  of  section  S.  art  6,  of  the  consti- 
tndon. 

8.  But  where  such  act  results  from  a 
mere  error  of  Judgment  or  oiWsBion  of  duty, 
without  the  element  of  fraud,  or  where  the  al- 
leged negligence  ia  attributable  to  a  miscon- 
ception of  duty,  rather  than  a  willful  disregard 
thereof,  it  Is  not  impeachable,  although  it  may 
be  highly  prejudicial  to  the  interests  of  the 
state.    Maxwell,  C.  J.,  dissenting. 

4,  Impeachment  is,  with  respect  to  the  pro- 
dnction  of  evidence  and  quantom  of  proof  re- 
gnired  to  warrant  a  conviction,  easentiatly  a 
erimioal  prosecution;  hence  the  guilt  of  the  ac- 
cused must  be  established  l>eyond  a  reasonable 
doubt. 

5.  The  functions  of  the  board  of  public 
lands  and  buildings  in  passing  upon  claims 
against  the  state,  and  in  the  selection  of  sub- 
ordinate officers  and  agents,  authorized  by  law, 
are  in  their  nature  quasi  judicial.  Brown  t. 
Otoe  Co.,  6  Neb.  115.  Maxwell,  G.  J.,  dissent- 
ing. 

9.  An  officer  Is  not  liable  for  a  judicial  act 
except  where  he  acts  willfully,  maliciously,  or 
corruptly.  This  is  a  rule  of  great  antiquity, 
and  rests  upon  the  soundest  public  policy,  and 
In  its  application  is  not  limited  to  Judga,  but 


extends  to  all  officers  and  boards  charged  with 
the  decision  of  questions  quasi  Judiaal  in  char- 
acter. 

7.  The  legislature  of  1801  apwoprlated 
$40,000  for  the  buUdhig  of  a  cell  house  at  the 
penitentiary  by  days'  work.  Tlie  board  of 
public  lands  and  buildings,  having  said  haiM- 
lag  in  charge,  selected  for  superintendent  of 
construction  one  D.,  known  to  be  the  aeeui 
and  manager  of  M..  the  lessee  of  the  priMtu 
labor,  with  the  anderstanding  that  he  would 
have  to  contract  with  M..  his  prindpal,  in  be- 
half of  the  state,  for  the  necessary  labor,  and 
fix  the  price  to  be  paid  therefor.  It  does  not 
appear  that  the  labor  could  have  been  pro- 
cured for  less  than  the  rate  allowed  by  D..  to 
wit,  one  dollar  per  day,  and  is  admitted  t*> 
have  been  worth  more  than  that  amount. 
Held,  that  the  action  of  the  board  In  nelectinz 
D.  as  the  reuresentative  of  the  state,  while 
highly  censuraole,  as  unbusinesslike,  and  want- 
ing in  that  Intelligent  regard  for  the  interest  nf 
the  public  which  the  state  exacts  from  its  offi- 
cers, was  at  most  an  error  of  Judgment,  not 
amounting  to  a  misdemeanor  in  office.  Max- 
well, C.  J.,  dissenting. 

8.  It  is  not  a  misdemeanor  In  office  to  ad- 
vance money  appropriated  by  the  legislature  to 
a  disbursing  agent  to  enable  him  to  procure 
material  and  labor  for  the  erection  of  a  public 
building  of  the  state  where  such  advancement 
Is  not  prohiUted  by  taw,  especially  where  the 
state  Is  protected  by  a  sufficient  bond.  Slax- 
well,  C.  J.,  dissenting. 

9.  Through  the  negligence,  incompetency, 
or  fraud  of  a  superintendent  of  construction, 
the  state  was  charged  for  building  material 
greatly  in  excess  of  the  reasonable  or  market 
value  thereof,  and  for  labor  which  had  not 
been  performed.  The  bills  rendered  therefor 
were  presented  In  the  usual  course  of  business, 
and  allowed  by  the  board  of  public  lands  and 
buildings,  acting  in  good  faith,  and  in  the  be- 
lief that  such  claims  were  legitimate  thmref* 
against  the  state.  HM,  that  the  allowance  of 
such  claims  is  not  a  misdemeanor  in  office,  for 
which  the  members  of  the  board  are  impeadi- 
able.    Maxwell,  C.  J.,  dissenting. 

10.  The  board  of  public  lands  and  buildings 
used  ¥500  of  money  appropriated  for  the  build- 
ing of  a  cell  house  at  the  penitentiary  to  de- 
fray the  cost  of  visiting  prisons  in  neighboring 
states,  the  alleged  purpose  of  such  visit  being 
to  gain  information  with  respect  to  the  chnra*-- 
ter  and  quality  of  cells  to  be  selected  for  said 
building,  also  improved  systems  of  ventilation, 
and  other  methods  of  bettering  the  sanitary 
condition  of  the  prison.  It  appears  that  they 
were  advised  by  the  attorney  general  that  said 
money  could  be  lawfully  used  for  the  purpose 
named.  Held,  that  the  test  of  their  liability 
in  this  proceeding  is  not  whether  such  advice 
was  technically  correct.  If  they  In  good  faith 
construed  the  law  as  authorizing  them  to  apply 
the  money  to  the  object  named,  and  actuallT 
used  it  for  such  purpose,  they  cannot  be  aa- 
judged  guilty  of  a  misdemeanor  in  office,  sole- 
ly  because  this  court  may  differently  conatme 
the  law.    Maxwell,  O.  J.,  dissentinc. 

11.  Evidence  examined,  and  Acw  not  suffi- 
dent  to  warrant  a  finding  that  the  req>ondents 
are  guilty  of  convntlng  any  part  of  the  snm 
last  above  named  to  thor  own  ose.  Maxwell. 
G.  J.,  dissenting. 

12.  The  board  of  public  lands  and  buildings, 
out  of  the  cell  house  fund  abore  named,  paid 
the  sum  of  $200  to  defray  the  expenses  of  the 
warden  and  chaplain  of  the  penitentiary  u 
delegates  to  the  National  Prison  Congress  at 
Pittsburgh,  Pa.  While  such  expenditure  was 
not  within  the  scope  of  the  authority  of  ttw 
board,  and  the  respondents  are  liable  to  the 
state  for  the  money  so  anpropriated.  they  acted 
in  good  faith,  and  from  motives  of  humanity, 
without  the  possibility  of  personal  gain;  and 
such  facts  are  not  sufficient  In  law  to  warrant 
their  impeachment.  Maxwell,  C.  J.,  dissent- 
ing. 
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13.  Duriiurthe  year  1891,  and  the  month  of 

Pebnjarr,  lw2,  extensive  frauds  were  pmc- 
tic-ed  upon  the  state  by  contractors  for  coal  at 
the  asylatn  for  the  insane  at  Lincoln,  althoagb 
the  amount  of  such  frands  cannot  be  deter- 
mined from  the  proofB.  Following  the  prac* 
tice  which  had  prevailed  for  many  years,  the 
board  regalred  all  Tonchen  for  snppliea  to  be 
certified  oy  tlM  saptfinteodent  as  correct. 
When  BO  certified,  they  were  compared  with 
the  contracts  on  file,  and,  if  found  to  corre- 
spond, and  the  exteuBions  correct,  they  were 
allowed.  During  the  period  mentioned,  throuRh 
the  negligence  or  credulity  of  the  superintend- 
ent, he  was  induced  to  certify  to  accounts 
Inrscly  in  excess  of  the  coal  actually  receiTed, 
and  which  were  allowed  by  the  board,  relying 
in  good  faith  upon  such  certificates.  The 
board  at  that  time  were  required  to  disburse 
OTer  ¥4;V).0(K)  annoaily  for  current  expenses 
and  ^.S},000  for  the  erection  of  public  bnild- 
inirs,  which  necessitated  the  examination  of 
hnndreds  of  Youchers  monthly,  Bfld,  that  the 
failure  to  detect  and  prevent  the  frauds  in 
question  is  not  per  se  a  misdemeanor  in  office. 
Maxwell.  G.  J.,  disnentinf;, 

14.  Bills  for  coal,  amounting  to  $12,000,  on 
account  of  the  atiylum  for  the  Inst  quarter  of 
ISOO  and  the  first  quarter  of  1S!»1,  remained 
unpaid,  the  appropriation  for  that  biennial 
period  having  been  exhausted.  Said  bills  were 
Kubmitted  to  the  legislature  of  llSDl,  and  re- 
ferred to  the  proper  committees  for  invpstisa- 
tion.  and  the  sum  of  fl2.000  appropriated  with 
which  to  pay  them.  Subsequently  th^  were 
certified  to  by  the  superintendent,  and  allowed 
by  the  board,  in  the  belief  that  they  were  prop- 
er cbarirea  against  the  state.  Brld,  that  the 
action  of  the  legislature  la  complete  justlfica- 
rioQ  of  the  act  of  the  board.  Maxwell,  C.  J., 
disaentlntc. 

(Syllabus  by  the  Court) 

Original  acUoa  before  flu  nipremQ  court 
fur  Impeachment  of  George  H.  HaBtlngs, 
attorn^  general,  John  O.  Allen,  aeoretary  of 
state,  and  Augostas  R.  Humphry,  commis- 
sioner. Judgment  for  respondents. 

P.  H.  Barry,  O.  D.  Casper,  and  Geo.  R. 
Colton,  managers.  G.  W.  Doane,  8.  B.  Pound, 
W.  I*  Greene,  and  G.  M.  Lambertson,  for 
prosecution.  Geo.  H.  Hastings,  J.  R.  Web- 
ster, and  John  L.  Webster,  for  defendant 
Hastings.  C.  A.  Atkinson  and  John  L.  Web- 
ster, for  defendant  Allen.  M.  L.  Hayward, 
Bdward  J.  Murfln,  and  Jobn  L.  Webster, 
for  defendant  Humphrey. 

POST,  J.  This  Is  an  Impeachment  pro- 
ceeding under  thR  provisions  of  section  14, 
art.  3,  of  the  constitution.  The  articles  of 
impeachment  are  three  In  number,  contain- 
ing in  all  twenty-one  different  specifications. 
However,  before  the  final  submission  of  tbe 
ciise,  the  first  six  and  the  twelfth  specifica- 
tions under  article  3  were  abandoned  by  the 
managers,  representing  the  legislature,  and 
do  not  coll  for  notice  In  this  opinion.  The 
following  Is  a  summary  of  the  several  arti- 
cles of  Impeachment  and  spedflcatlons  there- 
under: 

Article  1.  That  respondents,  as  members 
of  tbe  board  of  public  lands  and  buildings, 
did  not  "faithfully  and  properly  disburse" 
the  sum  of  $40,000,  appropriated  to  build  a 
cell  house  at  the  penlteutiary  by  the  loRlsla- 
ture  of  1S81.  SpecificaUon  1:  That  resi^nd- 


entt,  as  members  of  said  board,  carelesaly, 
negligently,  and  willfully  appointed  WUUam 
H.  Dorgon  superintendent  and  agent  to  buy 
material  and  superintend  the  construction 
of  the  cell  house,  knowing  that  he  was  the 
agent  of  Mosher,  the  prison  contractor; 
whereby  aald  Dorgan  charged  tlie  state  |1 
per  day  for  convict  labor  on  tbe  sold  cell 
house,  which  could  hare  been  procured  for 
40  cents  per  day,  whereby  the  state  was  de- 
frauded. Specification  2:  Tbe  respondents, 
as  members  of  suld  board,  placed  in  the 
hands  of  Dorgan.  aa  agent,  large  sums  of 
money  In  advance  of  payments  made  by  him, 
and  without  adequate  security,  and  without 
assurance  tliat  the  same  would  be  expended 
for  the  benefit  of  the  state;  whereby  the 
state  was  defrauded.  Specification  3:  That 
Dorgan  purchased  stone  and  other  material 
at  rates  exorbitant  and  beyond  what  tbe 
same  could  have  been  purdiased  for  In  open 
mnrket,  and  that  he  returned  false  and 
fraudulent  accounts,  charging  these  excess- 
ive prices,  and  for  excessive  quantities;  and 
that  the  respondents,  as  members  of  the 
board,  negligently,  willfully,  and  corruptly 
accepted  and  audited  siiid  accounts;  where- 
by the  state  was  defrauded.  Specification  4: 
That  Dorgan  used  about  $232  of  said  money 
for  labor  and  material  for  the  use  of  Mosher, 
and  which  did  not  go  Into  the  cell  house; 
and  the  respondents,  as  members  of  said 
board,  negligently,  willfully,  and  corruptly 
accepted  vouchers  therefor,  knowing  tbe 
same  had  not  been  used  In  the  cell  house; 
whereby  the  state  was  defrauded.  Specifica- 
tion 5:  That  Dorgan  ^bargeA  for  labor  of 
convicts  which  had  not  been  performed,  and 
respondents,  as  members  of  the  board,  neg- 
ligently, willfully,  and  corruptly  audited  and 
allowed  his  accounts;  whereby  the  state  was 
defrauded.  Specification  6;  That  In  Dorgan's 
account  were  various  Items  fraudulently 
charged,  and  no  vouchers  therefor,  and 
which  respondents,  as  members  of  said 
board,  negligently,  willfully,  and  com^itly 
audited,  and  whereby  the  state  was  de- 
frauded. Spedflcatlon  7:  That  Dorgan  was 
intrusted  with  money  to  expend  and  dis- 
burse accordl^  to  his  own  Judgment;  and 
that,  after  Dorgan  was  superseded  by  Hop- 
kins, his  siUKiessor,  the  board,  and  respond- 
ents, as  members  thereof,  willfully,  care- 
lessly, and  negligently  failed  to  require  a 
settlement  and  accoimting  with  him,  Dorgnu. 

Article  2.  That  respondents,  as  members 
of  tbe  board  of  public  limds  and  buildings, 
unlawfully,  willfully,  and  corruptly  received 
and  misappropriated  to  their  own  use  mon- 
eys of  tlie  state  which  came  to  them  as  mem- 
bers of  the  board.  Specification  1:  That  re- 
spondents, as  members  of  said  board,  did 
so  receive  and  misappropriate  $500.  Speci- 
fication 2:  That  tbe  respondents,  as  mem- 
bers of  said  board,  did  unlawfully,  willfully, 
and  corruptly  misappropriate  $200  of  said 
money,  by  paying  same  to  Daniel  Hopkins, 
who  was  not  entitled  to  same. 
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Article  &  That  respondeots,  u  memben 
<tf  Bald  board,  bad  Buperrlsion  and  control 
over  the  state  tautitatloiu,  and  were  respon- 
sible for  the  dlsboraements  of  tlie  ftmds 
therefbr,  and  negfllgentlyi  vlllfiill7*  and  cot- 
mptly  allowed  accounts  for  coal  fnndshed 
for  the  nse  of  the  Insane  asylnm  at  Lincoln 
vlthnut  proper  examination  tboeof.  Speci- 
fication 7:  That  the  contractor,  the  Wbite- 
breast  Coal  A  Lime  Oompany,  for  tbe  month 
of  October,  1890,  famished  846,000  poimds 
of  cool;  for  NoTember,  1890,  642,000  pounds; 
Cor  December,  1800,  662,000  poonds;  for  Jon- 
narr,  1801,  378,700  pounds;  for  Febmary, 
1801,  497,300  pounds;  and  for  Marcb,  1891. 
470,000  pounds.— and  rendered  Its  Account  to 
the  board  fbr  coal  dellrered  for  said  montha 
as  follows:  For  October,  18IK),  400.000 
pounds;  November,  1890,  1.244,000  pounds; 
December,  1800,  1,480.000  pounds;  January, 
1801, 1,086.000  pounds;  February,  1891, 1,240,- 
000  pounds;  March,  1891,  1,040,000  pounds; 
and  that  on  April  10, 1801,  the  board  careless- 
ly, ne^Igently,  and  willfully  approTed  the  ac- 
count, after  deducting  80,000  pounds.  Spec- 
ification 8:  That  the  board  let  a  contract  to 
Betts,  Weaver  Sl  Co.  to  furnish  supplies  for 
the  quarter  commencing  April  1,  1891,  and 
that  said  contractors  furnished  for  April, 
Hay,  and  June,  1891,  1,262,800  pounds  of 
coal,  but  rendered  an  account  for  2,870,700 
pounds,  and  tlie  board  carelessly,  willfully, 
and  negligently  approved  said  accouni,  with- 
out proper  examination  and  verlflcatlon. 
Spedflcatton  0:  That  t^e  board  let  the  con- 
tract for  coal  to  the  Wbitebreast  Coal  & 
Lime  Company  for  the  quarter  commencing 
July  1,  1891,  and  that  said  company  fur- 
nished coal  to  the  asylum  as  follows:  July. 
1891.  365,000  pounds;  August,  1391,  391,000 
pounds;  September,  1891,  308,000  pounds; 
but  rendered  accounts  for  July,  1891.  882,000 
pounds;  August,  1891,  083,000  pomids;  Sep- 
tember, 1891,  918,000  pounds;  and  the  board 
carelessly,  wlUfnlly,  and  negligently  ap- 
proved said  accounts.  Specification  10:  That 
the  board  let  contracts  for  supplies  to  Betts, 
Weaver  &  Co.  for  the  quarter  commencing 
October  1,  1891.  and  that  said  contractors 
furnished  coal  as  follows:  For  October,  1^1, 
601,500  pounds;  November,  1891,  673,000 
pounds;  December,  1801,  761,000  pounds; 
but  rendered  account  for  October,  1,484,000 
pounds;  November,  1,480,000  pounds;  De- 
cember, 1,495,000  pounds;  and  the  board, 
without  examination  and  verification,  care- 
lessly, willfully,  and  negligently  allowed  the 
same.  Specification  11:  That  the  board  let 
the  contract  for  coal  to  the  Whitebreast 
Coal  &  Lime  Company  for  the  quarter  com- 
mencing January  1,  1892,  for  the  asylum. 
That  the  said  company  furnished  coal  as 
follows:  For  February.  1892,  674,000  pounds, 
but  returned  an  account  for  930,600  pounds; 
and  that  the  board  allowed  said  account 
willfully,  negligently,  and  carelessly,  and 
without  properly  ffrflminiwg  and  Torttjlofg 
the  same^ 


The  answers  of  the  reE^KUidents  are  nb- 
Btantlally  the  same^  and  may  be  summa- 
rized as  follows: 

In  addition  to  the  duttea  of  tbdr  reapee- 
tive  departments,  each  Is  ft  member  of  nu- 
merous boards,  to  wbldi  are  aittached  vsr 
i-led  and  Important  duties.  Ttat  the  board 
of  public  lands  and  buildings,  durlnx  the 
years  1801  and  1892,  were  charged  with 
tbe  c(m8truction  of  10  public  bulldiuga,  cost- 
ing in  the  aggKgate  ovw  9225,000,  and  tbe 
disbursement  of  appropriations  for  current 
expenses  exceeding  $800,000;  so  tbat  It 
was  impossible  for  sold  board  to  more  tbau 
exercise  a  general  supervision  over  Oib  va- 
rious public  interests.  Specification  1:  Thai 
In  the  conatmctlon  of  the  cell  bouse  It  was 
necessary  to  employ  a  superintendent;  tbat 
Dorgim  was  considered  a  suitable  yenon 
for  that  trust,  and  deemed  to  be  honest  ami 
capable,  and  his  appointment  was  tbe  re- 
sult of  their  defiberate  judgment,  acting  Id 
good  faith,  for  the  best  tat^eat*  of  the 
state;  that  tlie  employment  of  convict  la- 
bor was  by  them  deemed  expedient;  that 
the  men  employed  were  mostly  skilled  work- 
men, and  the  rate  allowed  for  th^  services 
—one  dollar  per  day— was  not  excessive. 
Specification  2:  It  was  necessary  for  tbe 
board  to  advance  to  Uie  supezlntendenr 
sums  of  mon^  to  defray  curreat  expoises 
as  tbe  only  way  to  pay  for  the  work  witb- 
out  delay,  and  is  the  customary  way  of  dis- 
bursing money  for  public  work;  and  tbe 
same  was  advanced  in  good  faltb,  upon  es- 
timates made  by  the  said  Dorgan.  and  upoa 
the  bond  gtvea  by  him  in  the  sum  of  $10.- 
000.  And  they  deny  tbat  the  state  bas 
beoi  defrauded  on  account  of  said  transac- 
tion in  any  sum  whatever.  Spedfication 
3:  They  have  no  knowledge  that  Dorgan 
presented  any  fraudulent  or  false  Toucbers^ 
and  deny  tliat  they  willfully,  negligently, 
or  corruptly  audited  accounts  without  at- 
tempting to  verify  the  correctness  tti«eof. 
That  the  settlement  of  Dorgan's  account 
was  postponed  for  the  production  of  vouch- 
ers, and  awaiting  tbe  result  of  an  Investi- 
gation, then  in  progress,  by  reason  of  which 
said  accounts  hod  not  been  audited  and  set- 
tled; and  deny  that  the  state  has  been  de- 
frauded thereby.  Specification  4:  Allege 
ttiat  the  $232  expended  for  fire  brick  and 
clay  was  for  the  setting  of  a  boiler,  Oie 
property  of  the  state,  to  be  used  for  heat- 
ing the  cell  house  In  queetloa,  which  was 
both  lawful  and  expedient;  and  deny  that 
the  state  has  been  defrauded.  Speclflcntlou 
6:  Deny  that  theynegllgently,  willfully,  cor- 
ruptly, or  otherwise  allowed  any  fraudulent 
or  false  charge  for  convict  labor,  and  fur- 
ther say  that  in  all  cases  they  required  a 
verification  by  the  warden  of  the  accoimts 
for  convict  labor,  and  deny  that  the  state 
has  been  defrauded,  as  therein  charged. 
Specification  6:  A  denial  of  substantially 
all  of  the  allegations  thereof.  Spedflca- 
tlon  7:  Allege  that  the  board  d^ayed  final 
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settlement  wlOi  Doi^n  for  good  and  snfD- 
c'ient  reasons,  as  more  ftUly  set  forth  In  an- 
swer to  specification  No.  3. 

Article  2.  Specification  1;  That  during 
the  conatmction  of  the  cell  house  varloua 
questions  arose  with  respect  to  the  kind  of 
cells  to  be  selected  tlierefor,  the  different 
systems  of  ventUatlon,  and  other  questions 
pertaining  to  the  snnltary  condition  of  the 
prison  That  the  lessee  of  the  penitential? 
was  by  law  bound  to  furnish  80  celte  at  his 
own  expense,  and  had  notified  the  board  of 
blp  readiness  to  conatmct  or  furnish  them 
according  to  any  plan  adopted  by  the  state. 
Tlmt,  being  entirely  without  experience  in 
the  construction  or  management  of  pilsons, 
and  desiring  to  fully  discharge  th^r  duty  to 
the  state,  they  determined  to  Tlslt  and  per- 
sonalty inspect  certain  recently  constructed 
and  well-regulated  InstltutionB  in  other  states. 
That  they,  In  couiimny  with  the  warden, 
visited  said  prisons,  some  sevon  In  number; 
also  the  Panly  Jail  &  Cell  Works,  of  St 
IjOuIs,  Mo.,  using  the  sum  of  f&OO  of  the 
cell-house  fond  tat  the  purpose  of  defray- 
ing Uieir  expenses,  in  addition  to  coniriderii- 
ble  of  tlielr  private  funds,  which  were  re- 
quired for  that  purpose;  and  that  the  action 
In  question  was  prompted  atone  by  a  con- 
viction of  duty  to  thus  obtain  the  informa- 
tion necessary  for  their  guidance  In  the  dis- 
charge of  the  duties  of  the  state.  Specifi- 
cation 2:  In  the  mcntb  of  October,  1801, 
the  tjoard  used  the  further  sura  of  $200  out 
of  the  cell-house  ftmd  to  defray  the  expen- 
ses of  the  chaplain  and  warden  of  the  pmi- 
tentlary  In  attending  a  session  of  the  Na- 
tional Prison  Congress,  organized  to  encour- 
age humanitarian  methods  of  conducting 
prisons,  and  the  reformation  of  the  criminal 
classes.  That,  In  so  applying  the  money  In 
question  to  the  pnrjiose  named,  their  mo- 
tives were  to  protect  the  public  Interests 
alone. 

Article  8.  Specification  7:  The  Items  for 
coal  for  October,  November,  and  December, 
1S90,  were  unpaid  by  the  former  administra- 
tion for  want  of  funds,  and  tiiese  l.tems,  with 
Itpms  for  coal  for  Jannaiy,  Febi-uai'y,  and 
March,  1891,  were  by  the  officers  of  the 
asylum  presented  to  the  legislature  of  1891, 
and  the  same  allowed  and  ordered  paid  by 
the  said  legislature,  «nd  an  appropriation 
made  therefor.  Tlie  respondents  are  not 
guilty  of  misdemeanor  relating  thereto. 
Spcclflcatlons  8,  9.  10,  11:  When  respond- 
pnts  were  Inducted  Into  ofilce-^nnunry  0, 
1S!M— they  had  no  osppclal  knowledge  of 
the  amount  of  coal  and  other  supplies  re- 
quired for  the  public  Instltuttons;  that  a 
superintendent,  steward,  and  bookkeeper 
had  been  api>olnted  by  the  governor  for  the 
Lincoln  asylum,  and  who  had  long  held  said 
offlcca;  that  said  oflfcers  had  all  given  bond 
ami  taken  an  oath  to  faithfully  dlscfharge 
their  duties,  and  were  by  the  respondents 
deemed  honest  and  capable;  that  In  allow- 
ing bOli  for  coal  they  retted,  as  they  had 


the  right  to  do,  upon  Hie  certificate  of  the- 
superintendent  that  said  bills  were  correct, 
and  that  the  coal  tl>ereln  called  for  had  in 
fact  been  furnished. 

The  foregoing  Is  believed  to  l>e  a  fair 
statement  of  the  Issues,  and  which  are  pre- 
sented more  in  detail  than  would  have  been< 
deemed  necessary  or  proper  In  an  ordinary 
action  or  proceeding.  When  we  have 
"cleared  away  the  rubbish,"  to  use  a  home- 
ly phrase,  and  stripped  this  case  of  the  fea- 
tures which  are  wholly  irrdevant,  or  at  most 
but  Incidental,  to  the  real  controversy,  we 
find  the  questions  involved  to  be  few,  and 
by  no  means  difflctdt  of  solution.  In  the 
first  place.  It  should  be  remmbered  that  the 
purpose  of  this  Investigation  Is  to  determine^ 
whether  the  respondents  have  been  guilty 
of  misdemeanor  in  office,  and  not  an  actloU' 
on  their  offtdat  bonds,  or  to  state  an  ac- 
count between  tho  state  of  Nebraska  and 
Dorgan  or  parties  furnishing  coal  for  the 
use  of  the  asylum  at  Lincoln.  It  should 
also  be  borne  in  mind  that  the  only  charges 
with  respect  to  the  cost  or  value  of  the  cell 
bouse  are  those  contained  In  the  3d,  6th, 
and  6th  specifications  imder  article  1;  but, 
as  the  proofs  are  confined  to  speclflcatlouS' 
6  and  6,  they  alone  will  be  examined.  Vol- 
umes might  be  written  on  the  subject  of 
the  cost  and  value  of  the  different  walls- 
as  well  as  the  roof  and  foundation  of  the 
cell  house,  also  the  amount  of  labor  and 
material  furnished  therefor  by  Dorgan  and 
Hopkins,  respectively,  and  in  the  vain  at- 
tempt to  reconcile  the  estimates  of  the  many 
witnesses  who  have  testified  on  that  ques- 
tion. I  am  satisfied  that  It  was  a  mistaken 
sense  of  duty  which  prompted  us  to  permit 
first  the  state,  and  afterwards  the  respond- 
ents, to  Introduce  evidence  of  that  charac- 
ter. The  result  Is  that  we  hare  consumed 
days,  and  even  weeks,  in  hearing  proofs 
wliolly  Irrelevant  to  the  real  Issues  of  the 
case.  It  may  be  further  said  that  the  evi- 
dence on  that  subject  Is  of  the  most  unsatis- 
factory character,  even  for  expert  testi- 
mony. For  Instance,  according  to  my  rec- 
ollection., no  two  of  the  state's  witnesses 
agree  as  to  the  length  or  height  of  the  ex- 
terior walls  -  of  the  structure,  and  differ 
more  than  $14,000  In  Qielr  estimate  of  its 
prpsMit  value.  With  the  foregoing  obser- 
vation, I  wni  dismiss  the  subject  of  the  pres- 
ent value  of  the  cell  house,  and  proceed  to 
consider  the  several  charges  in  their  i>rdi'r. 

Preliminary  to  an  eiramlnatlon  of  the 
chargt?  contained  In  specification  1  of  article 
1,  It  should  be  observed  that  on  the  22d  day 
of  October,  1877,  the  penitentiary  grounds 
nnd  convict  labor  were  leased  by  the  state  to 
W.  H.  B.  Stout  for  the  period  of  10  years, 
and  by  an  act  approved  March  2,  1SS7,  said 
contract,  having  been  assigned  to  C.  W. 
Mosher,  was  extended  fOr  10  years  from  Oc- 
tober 1. 1SS9.  It  Is  further  provided  by  said 
act  that  Mosher  shall  receive  40  cents  per 
day  tor  each  convict  as  fan  eompensution 
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imder  nld  oontraet  At  the  time  of  the  ap- 
polntm^it  of  Dorgan  to  superintend  the  con- 
stmction  of  the  cell  hoose  he  was  Ihe  agent 
and  manager  of  Mosher,  the  lessee  of  the 
penitentiary,  and  charged  with  the  duty  of 
mbleadng  the  prison  Ubor.  In  -view  of  that 
dct,  his  selection  by  the  board  as  the 
resentatlTe  of  the  state,  knowing*  as  will 
hereafter  appear,  that  It  would  be  obliged  to 
d^wnd  upon  Moaber  for  laour  to  carry  m 
the  work.  Is  highly  censuratde,  and  stunild, 
to  say  the  least,  be  characterized  as  nnbusl- 
uesslike,  and  utterly  wanting  In  that  hitelU- 
gent  regard  for  the  Interests  of  the  state 
whliA  the  law  demands  of  public  officers  un- 
der like  drcumstancea.  It  Is  true,  accord- 
ing to  the  evidence,  that  Dorgan  was  recom- 
mended to  the  board  by  reputable  partiea, 
imd  previous  to  his  resijniation  no  charges 
had  ever  been  nmde,  within  the  knowledge 
of  respondents,  affecting  his  character  or  fit- 
ness for  the  portion.  That  fact,  wiUle  it 
may  to  some  extent  extenuate,  will  not  ex- 
cuse, his  selection  for  so  important  a  trust. 
But  has  the  state  been  defrauded  tliereby, 
as  charged?  The  answer  to  that  question  de- 
pends upon  whether  the  lat>or  could  have 
been  procured  for  less  than  the  amount  al- 
lowed. In  this  connection.  It  Is  proper  to 
examine  the  provlsiou  for  the  cell  house, 
which  is  found  in  the  general  appropriation 
act  of  1891  under  the  title  "Penitentiary," 
and  la  In  the  following  language:  "Building 
new  ceil  house  by  days'  work,  forty  thou- 
sand dollars."  The  motives  of  the  legisla- 
ture are  not  Involved  In  this  controversy, 
yet  the  appropriation  in  question  might  with 
equal  propriety  have  been  entitled  "An  act 
for  the  relief  of  C.  W.  Mosher,"  ^nce  it  la  a 
palpable  fact  that  he  was  beyond  the  reach 
of  competition.  The  rules  of  the  prison  for- 
bid the  employment  of  free  laborers  within 
Its  walls,  hence  the  contractor  was  practical- 
ly able  to  dictate  the  wages  to  be  paid  by 
tile  state.  There  Is,  however,  no  evidence 
tending  to  prove  that  the  latwr  could  have 
been  procured  on  terms  more  advantageous 
to  the  state,  or  that  the  amount  cliarged— 91 
per  day — is  excessive.  It  is  true,  convict 
labor  has  been  let  to  some  of  the  subcon- 
tractors at  the  prison  as  low  as  40  cents  per 
day,  but  such  employment  has  been  for  a 
term  of  years,  and  the  employers  have  In 
every  such  case  been  subjected  to  the  ad- 
ditional expense  of  costly  machinery.  It  is 
also  shown  that  the  state  had  on  two  previ- 
ous occasions  employed  convict  lalx>r,  allow- 
ing therefor  $1  per  day.  The  state's  wit- 
nesses who  testify  on  the  subject  all  agree 
In  placing  the  value  of  the  labor  per  day  at 
figures  largely  In  excess  of  the  rate  charged 
therefor.  The  wrong  to  the  state  In  tlmt 
regard  consists  In  the  charging  for  labor  not 
rendered,  which  will  be  conddered  hereafter, 
rather  than  the  rate  per  day.  The  charge  In 
tliat  specification  is,  therefore,  not  sustained 
by  the  proofs. 
2.  The  charge  In  the  second  spedflcatlon  Is 


the  advancing  to  Dorgan  of  money  out  of  the 
cell-honse  fund  betttre  the  labor  therefor  had 
been  performed,  or  the  material  furnished, 
without  adequate  security.  It  is  not  Chained 
that  such  advancements  were  made  corrupt- 
ly, or  erai  netfigently.  It  should  be  mea- 
tlimed  In  this  connectKm  that  upm  the  ap- 
polotment  of  Dorgan  he  was  required  to  give 
a  b(md  In  the  sum  of  910,000,  oondidoned 
that  he  would  faithfully  discharge  his  duties, 
and  account  tot  all  moneys  wUch  mlglit 
come  Into  his  hands.  That  bond  Is  admitted 
to  be  good  and  ample  security  for  any 
amount  now  due  to  the  state.  Nor  does  It 
appear  that  he  was  at  any  time  intrusted 
with  money  in  excess  of  the  amount  at  the 
bond  aforesaid.  On  the  1st  day  of  June. 
1801,  Dorgan  presented  to  the  Ixmrd  an  esti- 
mate ot  which  the  following  la  a  copy:  "Es- 
timate No.  1.  For  work  done  and  material 
furnished  during  the  month  of  May,  18U1. 
for  cell  house  at  penitentiary:  Cut  stone, 
$1,000;  concrete,  $750;  excavating,  $350;  ma- 
terial on  hand,  not  used,  $4,000;  balance  due 
contractor,  $6,100.  The  above  estimate  was 
made  by  me  this  1st  day  of  June,  1S91,  and 
I  hereby  certify  that  the  amount  of  work 
done  and  materials  furnished  by  said  con- 
tractor are  true  and  correctly  stated  and 
set  forth  in  the  above  estimate,  and  that  the 
said  estimate  Is  made  in  tlie  manner  and  ac- 
cording to  the  plans  and  specifications  men- 
tioned in  the  contract  with  the  sold  state  and 
said  contractor.  [Signed]  W.  H.  Dorgan, 
Superintendent"  Accompanying  said  esti- 
mate was  a  voucher  for  $6,100,  as  follows: 
"The  State  of  Nebraska  to  W.  H.  Dorgan,  Dr. 
For  material  used  In  building  new  cell  house 
per  estimate  No.  1,  hereto  attached,  $0,100. 
Examined  and  approved  June  1,  1891,  by  the 
Board  of  Public  Lands  &  Buildings,  and  ac- 
count to  be  charged  to  appropriation  for  pen- 
itentiary new  cell  house.  [Signed]  A.  IC. 
Humphrey,  President  [Signed]  John  G. 
Allen,  Secretary."  Upon  the  approval  of  the 
alwve  voucher  a  warrant  was  issued  In  his 
favor  for  the  amount  named  therein.  In  like 
manner  he  was  allowed  $8,000  August  3, 
1891,  $8,000  October  5,  1891,  $5,000  December 
7,  1891.  and  $5,000  March  7,  1892;  making  a 
total  of  $32,100,  of  which  $0,300  was  turned 
over  by  him  to  Hopkins  on  the  appointment 
of  the  latter.  It  may  be  assumed  that  tbe 
sums  above  enumerate<f  were  all  advanced  by 
the  board  before  the  prociuing  of  the  labor 
or  material  therefor;  but,  as  the  clxarge  in- 
volves no  issue  of  fraud  or  negligence,  the 
only  question  necessary  to  examine  Is  whether 
the  advancing  of  the  money  aforesaid  Is  a 
violation  of  any  positive  law. 

The  only  provisions  to  which  we  have  been 
referred  as  bearing  upon  the  subject  are 
section  22,  art  3,  and  section  9,  art  9,  of  the 
constitution,  which  are  copied  In  the  order 
named:  "Sec  22.  Money  — How  Drawn 
from  Treasury.  No  aUowanoe  shall  be  made 
for  the  Incidental  exi>ense8  of  any  state 
officer  except  the  same  be  made  by  general 
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npproprL'.tion,  and  apon  an  account  speci- 
fying each  Item.  Xo  money  shall  be  drawn 
from  the  treasury  except  In  pnrsaance  of 
a  8i>ecifio  approfHlatlMi  oiade  by  law,  and 
on  the  pnesentatlm  of  a  warrant  Isaoed 
by  the  auditor  thereon;  and  no  mmey  shall 
be  diverted  from  any  approprintton  made 
for  any  purpose,  or  taken  from  any  fund 
whatever,  either  by  joint  or  separate  reso- 
lution. The  auditor  shall,  within  dxty  dstya 
after  ibe  adjooniment  of  each  sesslcm  of 
the  legislature,  prepare  and  pubUsh  a  tuU 
stntemeut  ot  all  moneya  expended  at  such 
session,  spedfying  the  ajnouut  of  each  Iteui, 
and  to  whom  and  A>r  what  paid."  "Sec. 
9.  Claims  upon  Treasury.  The  l^ldature 
sluiU  provide  by  law  that  all  claims  upon 
the  treasury  shall  be  examined  and  adjusted 
by  the  auditor  and  approved  by  the  secre- 
tary ta  state  before  any  warrant  fbr  the 
tiinuunt  allowed  shall  be  drawn:  provided, 
tliat  a  party  assrteved  by  the  decision  ot 
tlie  auditor  and  secretary  of  sbvte  may  ap- 
penl  to  district  courL"  In  my  Judgment,  nel- 
rlier  of  Oie  ohove  provlslrais  are  appUcaUe. 
The  provision  for  the  house  Invested 
ilie  hoard  wlith  a  discretion  with  respect 
to  the  money  appropriated  tbiecetor,  which, 
In  the  alHenoe  of  fraud  or  mistake,  is  a 
sufficient  Jnstlflcatlou  of  the  act  otiaised. 
The  above  constltnttonal  restrictions  were 
intended  to  limit  the  payment  claims  to 
those  for  which  spedflo  appropriaticpB  have 
been  made.  But  while  the  advancing  of 
money  appropriated  to  a  disbursing  officer, 
or  board,  as  in  "Qils  case,  is  ot  doubtful  wis- 
dom, because  liable  to  abuses  It  Is  not  pro- 
tilblted  by  any  express  provision  of  the 
oonstltatlon  or  necessary  implication  there- 
from. There  are  also  numwous  l^lslative 
precedents  for  the  action  of  the  board,  a 
few  only  oi  whkh  need  be  noticed.  For 
instance,  by  chapter  115,  Laws  18S5,  $15,000 
were  appropriated  for  an  cixhiblt  at  tha  New 
Orleans  Cotton  Expodtlon,  to  be  drawn  by 
the  governor,  who  was  made  the  sole  dis- 
bursing <^acer,  and  to  be  spent  at  such 
times  and  for  such  purposes  as.  Is  his  own 
Judgment,  was  deemed  expedient.  By  an 
act  Bivroved  February  0*  ^^^>  $100,000 
were  appropriated  for  the  relief  of  "the 
peoi^  in  the  droath-sttioken  districts"  of 
the  state^  and  a  board,  designated  therein 
OB  a  "reUef  commlsaliHt,"  auttwrlsed  to  draw 
and  disburse  the  money  so  approiwlated. 
By  an  act  approved  March  27,  1891,  $50,000 
wwe  appropriated  for  an  exhibit  at  the  Co- 
lumbian ExpositUm,  to  be  drawn  and  ex- 
pended by  a  commission  created  by  said 
act  njfca  estimates  to  be  followed  In  a  rea- 
sonable time  a  detailed  statem^it  and 
Tonchers.  But  a  case  in  point  is  the  hn- 
peacbmoit  of  MelvlUe  in  1800  on  the  charge 
of  drawing  funds  as  treasurer  of  the  navy 
before  tli^  w^  needed  for  public  use. 
In  that  case  the  house  of  lords  submitted 
to  the  JudfiBS  of  oommon  pleas  two  ques- 


tion^ viz.:  riist,  whether  It  was  unlawful 
to  draw  public  money  in  advance  of  the 
time  It  was  needed  for  public  use,  but  for  the 
purpose  of  having  It  for  ^t  use;  second, 
if  such  act  was  an  offense.  Both  quratlons 
having  been  answered  m  the  negative,  the 
accused  was  acquitted.  29  How.  State 
Tr.  1469.  There  exists  in  my  mind  a  grave 
doubt  as  to  the  ctxistitatkmal  authority  of 
a  state  board  to  audit  claims  againBt  the 
state;  but,  assumlntt  as  do  the  managers, 
that  such  power  exists,  I  do  not  doubt  that 
they  may  lawfully  place  numey  in  the  hands 
of  a  superintendent,  to  be  used  by  him  for 
the  purpose  deelgnated  In  the  appropriation, 
in  the  absence  of  a  q>e<^  provlslcm  to  tha 
contrary,  after  adopting  proper  precautions 
tbr  the  protection  of  the  state. 

a  With  respect  to  spedflcation  Na  3  it 
may  be  said  that  the  hills  rendered  for 
stone  are  grossly  in  excess  ot  the  reasonabla 
or  market  value  thereof,  through  the  neg- 
ligence. Incompetency,  or  fraud  of  the  super- 
intendent The  latter,  it  Is  disclosed,  ocm- 
traoted  with  Atwood  &  Co.  for  the  neces- 
sary stone,  to  be  delivered  on  the  can  at 
Cedar  Cre^,  Cass  county,  or  ottier  points 
not  more  r^ote  from  Lincoln,  agreeing  to 
pay  8  cents  per  100  pounds  for  common 
rubble,  16  cents  p»  cubic  foot  for  dlmen- 
slon  Btraie,  and  35  cents  per  cubic  fbot  for 
stone  "plugged  to  sise,"— that  is,  drilled  and 
blasted  aoooxdlng  to  designated  measure- 
ments. It  also  appears  that  Atwood  &  Co. 
purchased  all  of  the  dimension  stone  from 
J.  W.  Zook  and  B,  D.  Van  Court,  ot  Nemaha 
county,  paying  therefor  10  o«its  per  cuNo 
foot;  also  a  portion  of  the  rubble  at  4  cents 
per  100  pounds;  and  which  was  all  UUed  to 
thestat^and  paid  for  at  tlie  contract  price. 
The  price  paid  by  Atwood  &  Ca  It  is  shown 
1b  a'  trifle  below  the  market  value  of  the 
stcme,  but  the  diiterenoe  does  not  exceed 
two  coits  per  eubla  foot  Zook  testifies  also 
that  he  received  a  written  Inquiry  from 
Dorgan,  previous  to  the  contract  of  the 
latta  wlUi  Atwood  A  Ca,  omoeralng  ttie 
price  of  ston^  and  In  reply  quoted  the  prices 
above  named;  but  which  Is  denied  by  Dor- 
gan. There  is,  howevw,  no  erldoice  tiiat 
the  board,  or  the  respondents  Indlvldiuilly, 
or  any  of  than,  participated  In  or  had  any 
knowledge  ot  such  frauds  or  overdiarges. 
Nor  was  such  a  c<mtention  made  at  any 
time  by  the  managers  during  the  trial,  ex- 
cept perhaps  with  respect  to  spedflcation 
No.  1  of  article  2,  whldi  will  be  noticed 
hereafter.  On  the  other  hand,  ttteir  conduct 
is  entirely  contistent  with  good  faith  and 
lumesty  of  purpose,  althoo^  it  may  be 
admitted.  Indicating  a  lack  of  Judgment,  and 
a  proper  degree  of  diligence  under  the  dr- 
comstances.  There  was  oertolidy  nothing 
upon  the  face  of  the  bills  rendered  by  At- 
wood &  Co.  calculated  to  exdte  suqtlckMis 
in  the  minds  of  persoiu  not  familiar  with 
the  price  of  stone,  and  It  Is  not  difflaalt  to 
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concelTe  how  they  might  easily  have  bome 
the  acruttoy  of  more  exacting  and  cantioTis 
officers  than  the  state  board.  By  the  prooft, 
under  this  spedOcatlon,  is  presented  the  vi- 
tal question  In  the  case,  viz.  whether  the  re- 
spondents are  Impeachable  for  failing  to  de- 
tect and  prevent  the  alleged  frauds  against 
the  state;  or,  as  a  broader  statement  of 
the  same  proposition,  what,  under  oar  con- 
stitution, amounts  to  an  Impeachable  mis- 
demeanor? It  is  safe  to  say  that  no  ques- 
tion of  greater  Importance  has  ever  been 
submitted  for  the  consideration  of  this  conrt, 
and  in  its  solution  we  have  endeavored  to 
adopt  the  rule  best  sanctioned  by  authority, 
and  which  is  Just  alike  to  the  state  and 
ItM  servants.  It  Is  soffldent  for  our  purpose 
at  present  to  say  that  we  are  oonstralned 
to  reject  the  views  of  Prof.  Dwlght,  Judge 
Curtis,  and  other  advocate  of  the  doctrine 
that  an  impeachable  misdemeanor  Is  neces- 
sarily an  Indictable  oftense  as  too  narrow, 
and  tending  to  defeat,  rather  than  promote, 
the  end  for  which  Impeachment  as  a  remedy 
was  designed,  and  not  In  harmony  with 
the  fundamental  rules  of  constitutional  coa- 
atmctlon.  On  the  other  hand,  the  conten- 
tion ot  counsel  for  the  state  that  the  term 
"misdemeanor  In  office"  la  not  susceptible 
of  a  legal  definition,  but  that  every  such 
proceeding  should  be  determined  upon  the 
facts  in  the  partlonlar  case,  is,  60  soy  the 
least,  strikingly  lUogicaL  There  is  one  fact 
which  cannot  fall  to  Impress  the  judicial 
mind  from  an  examination  of  our  consti- 
tution, viz.  that  the  provision  for  the  trial 
of  Impeachm^ts  before  the  supreme  court 
was  to  Insure  a  strictly  Judldal  inveatlga- 
tkm  according  to  judicial  methods.  It  can- 
not be  successfully  maintained  that  this 
oonrt  has  succeeded  to  any  of  the  poUtloal 
functions  of  the  senate  as  a  court  of*  im- 
peachment under  the  first  constitution.  The 
former  practice  has  been  Justly  condemned 
on  account  of  its  political,  and,  tt  must 
be  confessed,  too  frequent  partisan,  char- 
acter; but  the  mbsUtatlon  of  a  Judicial 
oligarchy  for  the  form  of  democracy  is  not 
to  be  commended  as  a  measure  in  the  In- 
terest ot  reform.  Aa  said  by  Judge  Story: 
"It  is  so  Incompatible  with  the  genius  of 
our  Instltntlons  that  no  lawyer  or  states- 
man would  be  inclined  to  countenance  so 
absolute  a  despotism  and  practice  which 
would  make  that  a  crime  at  one  time  or  In 
one  person  which  would  be  deemed  inno- 
cent at  another  time  or  In  another  person." 
Story,  Const.  {5th  Ed.)  §  707.  And  Senator 
Davis,  in  Johnson's  Impeachment,  (volume 
3,  page  157,)  said:  "But  the  position  that 
the  senate,  when  trying  an  impeachment, 
Is  a  law  to  ItsetF,  la  bound  by  no  law,  may 
decide  the  case  as  It  wills,  is  llliDlltable  and 
absolute  in  the  performance  of  certain  re- 
stricted Judicial  functions,  In  a  limited  gov- 
ernment Is  revoltlngly  absurd."  The  sound 
rale,  and  ttw  OM  approred  Dgr  the  moat  emi- 


nent Jurists  and  stateamra  of  this  country, 
Hes  midway  .between  the  two  extremes. 
Judge  Lawrmee,  in  hie  brief  for  the  mana- 
gers In  Johnson's  Impeachment,  6  Amer.  Law 
Heg.  (N.  S.)  e41,  states  the  rule  thus:  "ThB 
eesolt  la  that  an  impeachable  high  crime 
or  misdemeanor  is  one  in  its  nature  or  con- 
sequences subversive  of  some  fundamental 
or  essential  principle  of  govMnment,  or 
highly  prejudicial  to  the  public  interest,  and 
this  may  consist  of  a  violation  of  the  con- 
stitution, of  law,  of  an  offielxil  oath,  or  of 
duty  by  an  act  committed  or  omitted,  or 
without  violating  a  positive  law,  by  the 
abuse  of  discretlonaiy  powera  from  im- 
proper motives  or  for  an  improper  purpose." 
Smator  I>oollttle,  in  the  same  case,  (page 
240,)  said:  "But  to  say  that  a  high  pubUo 
officer,  with  good  motives,  and  with  on 
honest  Intent  to  obey,  though  he  mistake 
the  meaning  of  the  statute,  can  be  found 
guilty  of  a  hi^  crime  or  misdemeanor, 
Ti^ch  shall  subject  him  to  the  heaviest 
punidiment  which  can  fall  upon  a  public 
man  In  high  office.  Is  to  assert  a  doctrine 
never  before  heard  In  any  court  of  Justice." 
Senator  Fessenden,  in  the  same  case,  (page 
30,)  referring  to  the  ailment  that  the  term 
"misdemeanor  In  office"  could  not  be  ac- 
curately defined,  said:  "Granting,  for  the 
soke  of  argument,  tiiat  the  latter  construc- 
tion iB  the  true  one,  It  must  be  conceded 
that  the  power  thus  conferred  might  be 
liable  to  a  very  gvea.t  abuse,  especially  in 
times  of  high  party  exdtement,  when  the 
passlcais  of  the  people  are  Inflamed  against 
a  perverse  and  obnoxlaus  public  officer.  If 
so,  It  Is  a  power  to  be  exercised  with  ex- 
treme caution  when  you  once  get  l>eyond 
the  line  of  Bpedfic  criminal  offense."  And 
in  Pom.  Const  Law,  602,  it  is  said:  "Wher- 
ever the  president  or  vice  president  or  any 
dvll  officer  has  knowingly  and  intentlonaUy 
violated  the  express  terms  of  the  ctmsti- 
tutlon  or  of  a  statute  which  diarged  him 
with  an  official  duty  to  be  performed  with- 
out a  discretion,  and  wherever,  a  discretion 
being  left,  xtithln  the  bounds  of  which  ha 
has  an  ample  diolce,  he  exercises  that  dis- 
cretion in  a  vrillful  and  corrupt  manner,  or 
even  In  a  msh  and  headstrong  manner,  un- 
mindful of  the  ruinous  consequences  which 
his  acts  must  produce,  he  Is  Impeachable." 
It  may  be  safely  asserted  tliat  where  the 
act  of  official  delinquency  consists  In  the 
violation  of  some  provision  of  the  consti- 
tution or  statute  which,  if  denounced  as 
a  crime  or  misdemeanor,  or  where  It  Is  a 
mere  neglect  of  duty,  willfully  done,  with 
a  corrupt  Intention,  or  where  the  negligence 
is  so  gross,  and  the  disregard  of  duty  so 
flagrant,  as  to  warrant  the  inferaioe  that 
it  was  willfDl  and  corrupt  it  Is  within  the 
definition  of  a  misdemeanor  in  office.  But 
where  it  consists  of  a  mere  error  of  Judg- 
ment, or  omission  of  duty,  without  the  ele> 
ment  of  fraud,  and  where  the  ne^lgence 
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Is  ftttrlbntable  to  a  mlsooneeptloD  of  dnty, 
rather  tlian  a  willful  disregard  thereof,  it 
Is  not  Impeat'liable,  elthoagti  It  amy  be 
liighiy  preJnOclBl  to  Om  interests  of  tbe 
state. 

4.  Another  question,  doeely  allied  to  tlie 
■ODe  last  dlacQssed,  Is  the  character  of  the 

duties  imposed  upon  the  board  of  pobUe 
lands  and  buildings,  each  as  the  selection  oC 
ft  sui>erintendent  of  construction  fOr'  the  odl 
'faoase,  and  In  the  auditing  of  accounts  against 
the  state.  It  has  been  suggested  that  sodi 
•duties  are  amdogous  to  Oose  of  ordinar7 
trustees,  and  that  the  respondents  an  there- 
lore  Impeacbable  for  a  tallure  to  exercise 
«ach  a  degree  at  dOigenee  as  Is  required  of 
ordinarily  prudent  men  under  like  dream- 
■stances.  That  prt^oettlon  Is  certainly  Inde- 
f  enable,  dther  upon  reason  or  anthorlty.  It 
fans  been  repeatedly  decided  by  this  court, 
snd  may  be  regarded  as  the  settled  law  of 
the  sbite,  that  duties  of  the  character  enumer- 
ated are  quad  JndldaL  For  Instance,  in 
Brown  Otoe  Oo.,  0  Neb.  115,  a  carcAilly 
considered  ease,  Lake,  C  J.,  approrea  of  the 
following  langnage:  '^e  hare,  after  mnch 
rpflectlon,  and  upon  due  ccoslderatlon,  reach- 
ed the  conclusion  that  the  board  of  comnds- 
idoners,  in  pasdng  npon  claims,  act  In  a 
Jiidlcia]  t-apadtj."  In  Kdi.  N<mcont  Law, 
785,  780,  quad  Judicial  functions  are  thus 
defined:  **When  tiie  law  in  words  or  by  tm- 
plicntlon  commits  to  any  ofllcer  the  duty  of 
loofclog  into  tacts,  and  acting  npon  them, 
not  in  a  way  which  it  specifically  directs, 
l>ut  after  a  discretion  in  Its  nature  judldal, 
the  functions  are  termed  'quasi  judicial.* " 

5.  Another  rale,  so  well  settled  as  not  to 
ndmit  of  controyersy,  Is  that  public  officers 
are  not  liable  even  In  a  civil  actlfm  for  judicial 
jicta,  however  erroneous,  unless  th^  are 
«hown  to  have  acted  willfully  or  corruptly. 
The  cases  whld.  recognize  that  rule  are  so 
numerons  that  It  is  Iraprnctlcable  to  dte  then, 
at  length  in  this  opinion,  but  they  will  be 
'found  In  the  notes  under  section  713,  Tliroop, 
rub.  Oflf.,  and  Mechem,  Pub  Oft.  639,  MO. 
See,  also,  Stcph.  Dig.  Grim.  Law,  art  119; 
"Whart.  Crlm.  Law,  (»th  Bd.)  1R72;  Impeach- 
ment of  Scruggs,  8  How.  State  Tr.  188.  190; 
Slsh.  Crlm.  Law,  290,  400.  It  follows  from 
what  has  be?n  said  that  the  action  of  the 
^ard  in  selecting  Doi^n  to  superintend  the 
.constractfon  of  the  cell  house,  and  In  allowing 
tho  bills  contracted  by  him,  was  in  character 
«ssentlally  Judicial.  Their  fault  was  a  mere 
-error  of  judgment,  not  involving  dther  moral 
turpitude  or  gross  and  willful  neglect 'of 
•duty,  end  does  not,  therefore,  amount  to  a 
.misdemeanor  In  office. 

6.  Anotiier  question  which  Is  suggested  in 
■this  connection  la  the  character  of  thla  pro- 
<?eedlng,  viz.— whether  It  is  to  be  regarded 
as  a  civil  action  or  as  a  criminal  prosecution 
for  the  purpose  of  the  production  and  the 
4inantnm  of  proof  to  warrant  a  conviction. 
It  may  be  mSeir  asserted  that  tte  bedded 


wdght  of  antbotlij  tn  fids  ootmtry  and  Bhig^ 
land,  If,  indeed,  there  exists  a  dtverdty  of 
opinion  m  the  subject,  is  tliat  Impeachment 
In  that  reiveet  must  be  dassed  as  a  ctlminal 
prosecution,  in  which  the  state  is  required 
to  establish  the  essentlBl  dements  of  the 
durge  beyond  a  reasonable  doubt.  Black- 
■tone  (4  Comm.  209)  thus  defines  the  pro- 
ceeding: "But  an  Impeachment  beCwe  the 
lords  hy  the  oommtms  of  Great  Britain  In 
paxUament  Is  a  prosecution  of  the  already 
known  and  established  law,  and  has  been  fre- 
quently put  In  practloe,  behis  a  present- 
ment to  the  most  high  and  siqtranc  court  of 
criminal  jnifsdletlim  br  flw  most  solemn 
grand  Interest  (tf  tbe  whole  kingdom."  In  the 
Impeadiment  of .  Belknap,  Senator  Wrii^t 
used  the  toUowtng  language:  "Because  it 
does  not  satisfy  me  upon  this  p<dnt  b^ond  a 
reasMttble  doubt,  and  becaose  It  Is  quite 
wanting  In  everything  like  directness  and 
force,  «  •  •  I  fed  bound  to  vote,  'Not 
guilty.***  Lsngnage  of  dmilar  Impott  was 
osed  by  Senators  Chriatlancy,  Booth,  Oglesby, 
and  othns.  But  we  are  tortunately  not  wllh- 
ont  ludldal  authority  on  the  subject  la  ttie 
Impeachment  of  Barnard  (1872)  the  judges  of 
ttie  oourt  «r  appeals  of  New  Yoik  sat  with 
the  senators,  and  appear  to  hare  been  con- 
sulted npon  all  doubtful  questions.  Chief  Jus- 
tice Churdi,  (page  iiOTO,)  q>ealdng  upon  the 
subject  under  consideration,  said:  '*If  Ifdt 
warranted  In  balancing  the  eridencc,  end  In 
determining  that  question  tn  a  dvil  action,  I 
might  come  to  the  conclusion  that  the  evi- 
dence of  iMyment  was  not  reliable;  but  we 
are  here  in  a  criminal  case,  wiiere  tbe  re- 
spondent Is  raititled  to  the  benefit  of  every 
reasonable  doubt,  both  upon  the  facts  and  the 
law,  and  I  camiot  say  that  the  evidence  which 
has  been  produced  is  not  suffld^t  to  create 
some  doubt."  Judge  Andrew  (page  2071) 
said:  "I  shall  vote  'Not  guilty'  upon  this 
artide,  upon  the  prlndple  that  this  defend- 
ant Is  entitled  to  every  reasonable  doubt, 
and  that  that  doubt  as  to  his  guilt,  acconUng 
to  the  diarge,  exists  in  my  mind  upon  the 
evldeuce  In  the  case."  Like  views  were  ex- 
pressed  by  other  judges,  but  there  was  no 
dissent  from  the  opinions  at>ove  quoted.  And 
In  State  t.  Buddey,  54  Ala.  impeach- 
ment is  defined  as  a  criminal  proceeding 
without  the  right  of  trial  by  Jury.  It  Is  not 
alone  in  form,  but  also  In  substance,  a  crimi- 
nal prosecution.  As  said  1^  Senatw  Sargent 
in  Belknap's  Case,  (page  87:)  "A  senteuc?  of 
dlsquallflcation  Is  a  humiliating  badge  affixed 
to  high  crimes  and  misdemeanors  In  <^ce." 
While  we  have  In  this  country  no  technical 
attainder  working  a  coiToptlon  of  blood,  the 
sentence  of  disqualification  to  hold  or  enjoy 
any  office  of  honor,  profit,  or  trust  which  is 
provided  by  our  coDStltution  In  case  of  con- 
viction by  Impeachment  la  within  the  prima- 
ry definition  of  the  term.  It  is  the  extinc- 
tion of  dvil  rights  and  capadtiee,  a  mark  of 
lafiuny  by  means  of  which  the  offender  he- 
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cornea  attlnctos  or  blackened.  Rap.  &  L.  ttm 
Diet  at.  "Attainder;"  1  BtSh.  Crlm.  Law,  960, 
970,  and  notes.  The  allegation  tbat  the  re- 
spondents acted  wiUfullf  and  corruptly  be- 
ing without  support,  It  follows  that  there  Is 
a  failure  of  proof  with  respect  to  apedflca- 
tlon  No.  a 

7.  The  0,000  flre  brick  and  6  barrels  of  fire 
clay  described  in  speciflcatlon  4  were  used  In 
the  resetting  of  two  boilers  belon^ng  to  the 
state,  and  which  are  to  be  used  In  the  heat- 
ing of  the  new  ceil  house.  The  contention  of 
the  managers  Is  that  it  was  the  duty  of 
Mosher,  the  lessee  of  the  penitentiary,  to 
reset  thesa  boilers  at  his  own  expense.  The 
provision  in  the  act  of  1877  under  which  the 
lease  was  executed  is  that  the  lessee  shall 
pay  "all  penitentiary  expenses,  Including  sal- 
aries of  officers  and  other  help,  the  heating 
of  buildings,  boarding  and  clothing  convicts." 
The  contract  Is  in  the  following  language: 
"Said  Stout  agrees  to  board  and  dotbe  all 
such  convicts  In  the  maimer  prescribed 
law,  and  to  pay  and  defray  all  e:9«iues  nec- 
essarily incurred  in  nfiiintniiiing  said  pen- 
Itoitlary,  *  *  *  and  to  restore  aald  bulld- 
Ings,  yards,  and  grounds  at  tbe  eoA  of  said 
term  In  as  good  condition  as  tihey  now  are, 
reasonotde  wear  and  tear,  loss  by  flre,  etc., 
excited."  Whetlier,  un^r  the  above  pro- 
vMona,  tbe  lessee  was.  at  bis  own  expense, 
bound  to  set  Ixdlen  for  a  buUdlng  not 
In  eidstence  and  not  oontnnplated  when  the 
contract  was  execnted.  Is,  to  say  the  least, 
a  debatable  question.  Nor  are  we  now  called 
upon  to  review  the  action  of  tbe  board  for 
the  purpose  of  determining  whether  their 
constmction  Is  the  sound  una.  It  la  sua- 
ffldent  that  they  acted  In  good  fidth. 

8i.  It  appears  fbat  from  Jannaiy  20  to 
February  1,  1892,  Inclusive,  woriE  on  the  oell 
taonse  was  suspended  for  want  of  material, 
and  the  convicts  assigned  to  that  work  re- 
mained Idle.  It  appears  forUier  that  Dor- 
gan,  the  snpeilntraidnit,  rendered  a  bill  for 
tbelr  labor  at  one  dollar  day  during  all 
of  said  time.  He  attempted  to  Justly  Us 
action  by  reference  to  a  custom  to  charge 
subcontractors  for  the  labor  of  convicts  from 
tbe  time  ut  their  assignment,  nnl«s  sick  or 
disabled.  Tbi»  explanatkm  merely  proves 
the  wisdom  of  1^  scriptural  saying  Ibat  one 
cannot  serve  two  masters.  Dorgan  waa  f^i- 
polnted  to  empl<7  laborera  by  the  day,  and 
not  to  moke  time  contracts  for  labor;  In 
other  words,  the  state  was  not  a  sabcontrac- 
tor.ond  was  liable  only  for  labor  actually  per- 
formed. But  tbe  atate  board  r^ed  upon  the 
time  book  k^t  by  tbe  warden  and  his  sub- 
ordinates, who  were  In  the  habit  of  keeping 
time  for  the  lessee  and  the  several  subcon- 
tractors;  and  In  this  Instance,  following  the 
custom  above  referred  to,  daily  charged  to 
the  state  all  the  men  who  had  been  assigned 
to  tbe  cell  house.  The  bin,  therefore,  was 
allowed  In  the  bdlet,  upon  apparently  rdla- 
blft  evidence  Ibat  the  awvloeB  bad  been 


rendwed  as  charged,  and  thdr  action  Is  there- 
fore not  impeachable. 

9.  The  only  spedflc  charge  In  specIQcatloo 
6  Is  the  crediting  of  Dorgan  for  money  ex- 
pended without  requiring  the  production  b; 
him  of  vouchers  therefor.  The  method  adopt- 
ed by  the  board  In  dealing  with  Dorgan  was 
substantially  as  f<^ows:  With  eadb  esti- 
mate made  by  the  latter  he  would  file  with 
the  board  the  original  bills  rendered  to  him 
for  stone  and  other  material,  also  receipted 
expense  bills  for  freight,  and  at  tbe  same 
time  exhibit  his  canceled  checks,  payable  to 
the  order  of  the  parties  furnishing  labor, 
material,  etc.  Such  checks,  after  l>eing  ex- 
amined, were  returned  to  Dorgan,  but  are 
all  in  evidence,  except  two,  which  are  ad- 
mitted to  have  heea  lost  or  mislaid.  There 
was  in  reality  no  settlement  or  statement  of 
tbe  account  between  them,  settlement  by 
mutual  understanding  having  been  deferred 
until  the  termination  of  Dorgan's  employ- 
ment While  we  may  not  be  able  to  com- 
mend the  course  of  the  respondents  as  pru- 
dent and  sagadoos  business  men,  they  are 
not  to  be  convicted  because  we  may  dltTer 
with  them  In  Judgment  or  because  they  may 
fall  short  of  our  standard  of  efficiency  and 
dUlgmce  under  like  dicumstances. 

10.  Hie  only  charge  In  qwdflcatlon  No.  7 
Is  the  fiUlaie  to  make  final  settlement  wlUi 
Dorgan.  Ifae  respondents  all  testis  that 
soon  after  tbe  ^tpointment  ct  Hopkins  tb^ 
received  Information  which  led  them  to  qnee- 
tkm  Dorgan's  honesty.  That  they  had  no 
means  of  ascertaining  the  truth  with  respect 
to  Budi  charges,  and,  Inasmndi  as  llie  grand 
jnxy  of  Lancaster  county  had  oitwed  upon 
an  Investigation  thereof;  they  decided  to  de- 
tw  action.  In  order  to  avail  themadvea  of 
any  Intormatlon  derived  by  that  means  as 
well  aa  from  other  sources.  Tbe  dday.  It 
is  apparent,  does  not  constitute  a  mlsdemean- 
ta  In  office^  but  was  for  the  best  Interest  of 
the  state. 

IL  We  come  now  to  a  consideratirai  <tf 
Uie  charges  undm  article  2,  the  first  at  which 
Is  tb/B  conversion  to  tiielr  own  use  the 
re^ndents  of  $500  of  the  cell-taouse  fond. 
In  this  connection  It  Is  necessary  to  again 
examine  the  appropriation  In  questlim.  It 
is  doubtful  If  the  history  of  the  state  pre- 
sents another  such  an  Instance  of  reckless 
l^Clslatton  as  the  appropriation  <tf  $40,000, 
without  direction  even  as  to  the  quality  or 
dimensions  of  tbe  building  provided  for,  or 
as  to  the  manner  In  which  the  money  altould 
be'  drawn  or  disbursed.  There  Is  no  authori- 
ty In  the  act  for  the  procuring  of  material 
or  plans  and  specifications.  As  to  all  mat- 
ters except  labor,  the  board  are  required  to 
exercise  their  discretion.  In  tbe  exercise  of 
that  discretion  they  might  lawfully  bave 
employed  a  supervising  architect,  skilled  In 
the  construction  at  prisons,  and  familiar  witb 
improved  systems  of  vaitUation  and  other 
method*  «C  bettering  the  aanUaiy  oiindltl<»i 
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of  sucli  Institutions ;  and  for  such  service 
they  might  lawfully  have  expended  several 
times  Uie  amount  above  named.  They  were 
advised  by  the  attorney  general  that  It  was 
kiwful  to  use  a  part  of  the  cell-house  fund 
to  defray  the  cost  of  visiting  other  prisons 
In  order  that  they  might  better  discharge 
tbelr  duty  to  the  public.  Whether  or  not 
such  advice  was  technically  correct  Is  not 
the  test  of  th^  liability  In  this  prosecution. 
If  Uiey  In  good  faith  conatmed  the  law  as 
authorizing  them  to  use  a  part  of  thrit  fund 
for  the  purpose  named,  there  Is  no  precedent 
In  this  country  for  declaring  their  offices 
forfeited  because  we  might  In  a  proper  pro- 
cetHlIng  feel  constrained  to  reverse  their  rul- 
ing, and  place  a  different  constmctlon  upon 
the  act  It  18  in  avldenee  tiiat  no  Itemized 
accotmt  of  th^  exj^eaaea  warn  ever  filed  with 
the  board,  or  snbndtted  to  the  legislature; 
but  each  of  the  respondents  and  the  ward«i 
testify  that  the  money  was  all  expended  for 
traveling  expenses  and  othor  necessary  cost 
of  the  trip,  and  that.  In  addition  to  the  $500 
used  tor  that  purpose,  each  expended  from 
$15  to  940  of  bis  private  funds.  According 
to  their  testimony,  they  wore  absent  about 
two  weeks;  that  the  three  respondents  had 
free  transportation  from  lincoln  to  St. 
Louis  and  from  Chicago  to  Lincoln,  and  that 
the  warden  rode  on  a  pass  ftom  CSiicago  to 
Lincoln.  We  are,  on  this  evidence  alone, 
asked  to  find  that  their  legitimate  expenses 
were  less  than  $000,  and  draw  the  Inference 
that  tli^  omTerted  a  part  of  that  amount; 
in  other  words,  that  fbej  are  goll^  of  em- 
besdemoit.  It  should  be  remembered,  In 
the  first  place,  that  this  Is  a  criminal  prose- 
cution, and  we  are  not  to  enter  uptm  the 
field  of  conjecture  In  search  of  a  theory  opcm 
which  the  respondents  may  be  pronounced 
Kull^;  second,  they  are  not  contradicted  by 
any  evidence  whatever.  Th^  were  not 
even  subjected  to  a  cross-examination  re- 
garding the  items  expended.  I  must  not  be 
underatood  as  holding  that  upon  an  account- 
lug  they  may  not  be  chargeable  with  a  part 
or  all  of  the  $600  in  question;  but  a  finding 
of  willful  conversion  in  this  case  must  rest 
upon  suspicion  alone,  or  at  most  a  mere 
probability,  and  upon  evidence  insufficient 
to  support  a  verdict  in  a  dvU  action. 

12.  Substantially  the  same  reasoning  is 
applicable  to  the  charge  contained  In  the 
next  speciflcatlou,  viz.  the  allowance  ot  $200 
out  of  the  cell-house  fund  to  defray  expen- 
ses of  the  chaplain  and  warden  of  the  peni- 
tentiary as  delegates  to  the  prison  congress 
at  Pittsburgh.  In  my  opinion,  that  expendi- 
ture was  outside  of  the  scoi>e  of  the  author- 
ity of  the  board,  and  they  are  liable  to 
the  state  for  the  money  so  advanced.  In 
other  words,  they  cannot,  as  to  that  amount, 
claim  immunity  on  the  ground  that  their 
action  was  In  its  nature  Judidal.  Sudi  act, 
however,  falls  far  short  of  a  misdemeanor 
In  offlceu  Th^  acted  from  motives  of  hu- 


manity, without  thought  or  possibility  of 
gain  or  advantage  to  themselves,  which  is 
alone  a  sufficient  defense.  I  am  convinced 
that  the  alleged  frauds  at  the  penitentiary 
and  the  asylum  for  the  Insane  were  the  real 
Indncemmts  for  this  prosecution,  and  that 
the  two  charges  under  article  2  are  mere 
incidents,  which  would  not,  in  the  minds  of 
the  le^lature,  have  Justified  the  Impeach* 
ment  of  the  respondents. 

13.  The  specifications  under  article  3  all  re- 
late to  overcharges  for  coal  at  the  asylum, 
and  the  questions  presented  thereby  have 
been  fully  discussed  in  the  consideration  of 
specification  3,  art  1.  But,  in  view  of  the 
Importance  of  the  case.  It  Is  deemed  proper 
to  examine  some  of  the  remaining  specifica- 
tions. It  should  be  mmtloncd  in  this  con- 
nection tbat  the  superintendent  of  the  asylum 
had  held  the  position  for  many  years  by  ap- 
pointment from  the  governor.  He  was  a 
man  of  high  character  and  standlnif,  and 
whose  integrity  was  never  questioned  during 
tiie  trial.  It  was  his  duty  to  order  supplies 
for  the  asylum,  and  be  was  presumed  to 
know  what  amount  ttiereof  hod  actually  heea 
delivered.  In  allowing  bills  for  coal  the  re> 
spondents,  ft>llowlng  the  pracQcc  which  had 
prevailed  for  many  years,  required  the  super* 
Intendent  to  examine  oil  accounts,  which 
were  rendered  in  the  form  of  vouchers,  and. 
when  found  correct,  to  "O  E"  them;  that  is. 
to  certify  that  they  were  correct,  and  that 
the  supplies  charged  had  been  delivered. 
Following  is  the  form  of  certificate  vrtiidi  ac- 
companied each  coal  voucher:  "Hospital  fbr 
ttie  Insane,  Lincoln.  *  *  *  I  certify  that 
the  within  account  is  Just  and  correct,  and 
that  It  Is  a  proper  and  necessary  uEpense, 
and  hos  not  been  paid.  W.  M.  Knapp,  Su- 
perintendent." At  the  regular  month^  meet- 
ing of  the  board  said  vouchers  were  exam- 
ined, and  ihs  prices  charged  therein  com- 
pared virith  the  ccmtracts  In  pursuance  ot 
which  the  supplies  were  furnished.  If  tiiey 
were  found  to  correspond,  and  the  extensions 
correct,  they  were  allowed;  but  if  they 
lacked  the  certificate  of  the  superintendent, 
or  If  there  was  discovered  therein  any  sub- 
stantial error,  they  were  rejected.  It  was 
not  only  Impracticable,  but  manifestly  im- 
possible, for  the  respondents  to  scrutinize 
every  item  thus  certified  to  them  by  the 
heads  of  the  11  Institutions  under  their 
chai^  It  Is  not  seriously  denied  that  the 
board  may,  within  reasonable  limits,  rdy 
upon  the  statements  of  the  superintendents. 
It  is  argued,  however,  that  the  excessive 
amount  of  the  coal  bills  for  the  year  1801 
was  alone  sufficient  notice  to  the  board  of 
the  frauds  alleged.  It  is  evident  that  out- 
rageous frauds  were  perpetrated  upon  the 
state  during  the  period  covered  by  the 
charges,  and  that  the  vouchers  certified  by 
the  superintendent  were,  through  his  negli- 
gence or  credulity,  grossly  in  excess  of  the 
amount  at  coal  actually  furnished*  olflumi^ 
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tile  uBoont  of  mu±.  oTerdurge  cannot  be 
accurately  determined  from  the  proofs.  It 
may  be  admitted,  too,  that,  nad  tSie  total 
■amount  ot  tbe  coal  biUt  for  tbat  year  been 
.presented  tor  aUowance  at  any  one  meeting, 
-the  extravasanoe  thereof  was  nich  as  to  have 
■challenged  their  attention,  notwithstanding 
'the  certificates  of  the  aapenntendent,  and 
their  confidence  In  hie  watchfulness  and  In- 
tegrity. But  the  vouchers  were  presented  for 
allowance  at  monthly  meetings,  and,  In  view 
of  tbe  hundreds  of  tdlls  examined  at  each 
meeting,  hi  tbe  dlsbnrseuient  of  $450,000  year- 
ly for  current  expenses  and  ^25,000  for  tbe 
■erection  of  public  buildings,  it  is  not  surpris* 
ing  that  the  excesalve  charge  for  coal  at  the 
-one  institution  should  have  escaped  detec- 
tion. There  is  another  fact  which  is  worthy 
of  notice.  Coal  bills  amounting  to  over  ^12,- 
OOO  for  the  last  quarter  of  1890  (which  was 
pilor  to  the  term  of  office  of  either  respond- 
-ent)  and  the  first  quarter  of  1891  remaining 
unpaid,  the  appn^riatlon  for  that  biennial 
-period  having  been  exhausted,  th^  were  sub- 
mitted to  the  legislature  of  1891,  and  by  It 
referred  to  the  proper  committees  for  In- 
vestigation and  report;  and  by  an  act  ap- 
proved April  6,  1891.  the  sum  of  $12,000  was 
Jippropriated  for  the  payment  of  said  bills, 
whereupon  they  were  certified  to  by  tbe 
superintendent,  and  allowed  by  the  board. 
In  spedflcation  No.  7,  rtdatlng  to  the  over- 
x'harge  during  said  period,  it  is  stated,  in 
■nibstonce,  that  the  coal  delivered  waa  2,996,- 
■000  poimds  only,  while  the  bills  rendered  by 
the  contractor  amounted  to  6,886,000  pounds, 
and  which  was  allowfH]  by  the  board  after 
deducting  80,000  pounds,  leaving  a  net  over- 
-cbarge  of  3,410.000  pounds  m  six  months. 
Xhe  aggregate  of  the  bills  rendered  during 
the  remaining  nine  months  of  that  year  is 
^8,113,700  pounds  or  1^7.700  pounds  more 
than  the  amount  approved  by  the  legisla- 
ture for  the  six  months  In  question.  The 
■overcharge  for  the  first  three  months  of  the 
reiqrandents'  term  of  office,  which  the  legis- 
lature failed  to  detect,  was  2,020,000  pounds, 
while  for  the  remaining  nine  months,  accord- 
ing to  the  spedflcatioDs,  It  is  less  than  twice 
that  amoimt  It  Is  not  contended  that  neg- 
l^nce  of  the  legislature,  however  gross, 
would  excuse  the  willful  disregard  of  duty 
by  the  reqwndents,  but  there  is  force  In  the 
argument  that  the  appropriation  In  question 
<s  In  the  nature  of  a  legislative  assertion  of 
tile  reasonableness  of  the  charges,  and  that, 
since  the  respondents  are  admitted  to  have 
acted  in  good  faith,  they  are  not  chargeable 
with  frauds  hy  the  contractor,  of  such  char- 
acter as  to  escape  detection  when  subjected 
to  the  scrutiny  of  an  unfriradly  le^slature. 
The  appropriation  of  money  for  the  paym^t 
Alt  the  bills  named  was  a  legidative  an)roval 
-of  the  acooimts  under  the  drcumstances  of 
the  case,  and  a  complete  Jnatiflcation  of 
the  action  of  the  board  in  ordering  them  to 
ftke  paid.  So  thai  the  legialatnrtt  of  1893  Is 


placed  In  the  illogical  and  paradoxical  pota- 
tion of  Impeaching  tbs  state  board  fiv  an  act 
which  was  expressly  authorised,  If  not  In 
terms  commanded,  bf  the  IcgU^ore  ot  18U1. 
True,  the  respondoita  ml^t  have  jostified  a 
refusal  to  pay  the  bills,  if  tainted  with  fraud 
to  their  knowledge;  bat  having.  In  good  faith, 
carried  out  the  direction  of  the  Legislature, 
It  cannot  be  said  that  such  act  amounts  to  a 
misdemeanor  in  office  within  any  modem 
definition  of  the  term. 

The  other  spedflcatlons  under  article  3  all 
relate  to  overcharges  for  coal  at  the  aaiyluQi, 
and  what  has  been  said  with  reference  to  the 
other  like  charges  apsUm  with  equal  tone  to 
them.  The  vouchers  were  all  presented  to 
the  board  In  the  usual  course  of  bnshieas,  at 
the  regular  monthly  meetings,  bearing  the 
certificates  of  the  superintendent.  They  were 
all  compared  with  the  contracts  on  file,  and 
allowed  withont  any  knowledge  or  su^ldMi 
on  tbe  part  of  the  board  tbat  the  coal  called 
for  had  not  been  dehvered.  Every  contro- 
versy is  Important  to  the  parties  immediately 
concerned,  and  this  Is  no  exception.  But  the 
questions  whether  these  respondwts  or  oth'^  rs 
shall  serve  the  peo[de,  and  the  ^ect  of  a 
coavlction  upon  them,  are  of  small  concera 
compared  with  the  principle  involved.  It  ti 
nselesB  to  indulge  in  platitudes  with  regard 
to  pubUc  trusts,  or  the  binding  obligations  of 
an  oath  of  offlca.  A  fiivorlte  argument  In 
state  trials  300  years  ago  was  that.  If  the 
accused  should  be  acquitted  of  the  misde- 
meanor diarged,  no  one  was  impea<^Ue. 
and  the  fact  that  it  was  frequently  employed 
during  this  trial  proves  that  history  repeals 
Itself.  It  was  then,  as  It  Is  now,  the  pljea  of 
necessity,  the  argument  used  when  reasons 
were  wanting.  Acceding  to  the  definition  of 
official  misdemeanors  contended  for  by  the 
state,  and  which  must  be  adopted  to  war- 
rant a  conviction.  It  will  be  within  the  power 
of  an  a^ressive  majority  of  the  legislature 
at  any  future  time  to  secure  the  remoral  of 
an  obnoxious  officer. 

It  has  been  truly  sold  that  impeachment  is 
a  heroic  remedy,  to  be  resorted  to  in  extreme 
cases.  The  only  precedents  which  tend  to 
sustain  the  position  of  the  managers  are  early 
cases  in  En^and,  while  the  law  of  Impeach- 
ment was  in  a  state  of  ertdutlon,  and  which 
have  never  been  recognized  as  authority  in 
this  country.  It  may  also  be  asserted  as  a 
tact  known  to  every  student  of  English  oon- 
Btitutional  history  that  the  decadence  of  im- 
peachment  as  a  remedy  in  England  dai49 
from  about  the  time  the  house  of  lords  be- 
came illustrious  for  the  learning  and  char- 
acter of  its  members,  and  that  it  Is  now 
practically  obsolete  in  that  coimtry.  An  s.it(1 
by  Prof.  Dwigfat.  <«  Amer.  Iaw  Beg.  IS, 
S.]  282:)  "The  dramatic  period  of  Eng- 
lish history  has  passed  away.  There  har^ 
been  no  impeachments  for  fifty  years,  and 
doubtless  will  be  none  of  special  importance 
unless  a  revidatioD  takes  placa.**  And  the 
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■words  of  the  late  Justice  MUIer,  lo  spe.iKlng 
of  JoliuBon's  ImpeachmeDt,  are  quite  as  ap- 
plicable to  tills:  "It  may  also  be  said  that. 
In  view  of  the  Inyltatlon  which  a  succeBs- 
ful  rosult  in  that  eCfort  to  couvlct  and  remove 
him  would  have  held  out  In  future  times  to 
4>xasperated  majorities  In  the  legislative  body 
4ipiK)sed  to  the  president  and  bis  manner  of 
exercising  the  functions  with  which  he  Is 
charged  by  the  constitution,  to  get  rid  of  a 
president  against  wliom  such  personal  hos- 
tility existed,  the  country  Is  fortunate  In  the 
fact  that  the  great  Impeachment  failed." 
Miller,  Const  172.  It  is  better  that  the  state 
should  be  confined  to  the  remedy  afforded 
by  the  Criminal  Code  and  civil  notion  on  the 
bonds  of  Its  officers  than  an  alternative  so 
dangerous  and  so  liable  to  abuse  as  Impeach- 
ment for  technical  violations  of  law,  errors 
of  Judgment,  mistake  of  fact,  or  even  neglect 
of  duty  such  as  disclosed  by  the  proofs  In 
this  case.  It  follows  from  the  views  ex- 
pressed that  the  evidence  falls  to  establish 
the  essential  facts  charged  In  the  several 
articles  of  Impeachment,  and  that  a  Judg- 
ment of  not  guilty  should  be  entered  in  favor 
of  each  respondent.   Judgment  accordingly. 

NORVAL,  J.,  concurs. 

MAXWELL,  C.  J.,  (dissenting.)  In  1891 
one  O.  W.  Mosher  was  receiving  from  the 
state  40  cents  per  day  for  the  board,  clothing, 
cstre,  and  attention  of  each  convict  in  the 
penitentiary.  He  was  also  entitled  to  their 
labor,  and  the  convicts  were  hired  out  to 
various  persons  at  the  rate  of  about  40  cents 
per  day  for  each  convict.  In  1891  an  appro- 
priation was  made  "for  btillding  a  new  cell 
liouse  by  days*  work,  $40,000."  This,  like  all 
oilier  appropriations,  was  for  "so  much  there- 
of as  may  be  necessary;"  that  Is,  a  sum  total 
of  $40,000  was  appropriated,  with  the  condi- 
tion that  only  bo  much  thereof  as  was  neces- 
sary should  be  drawn.  This  Is  a  condition 
of  all  appropriations  In  this  state.  Tlie  war- 
don  seems  to  have  protested  against  the  em- 
ployment of  pereons  outside  of  the  peniten- 
tiary to  construct  the  building,  on  the  ground 
that  it  had  a  demoralizing  effect  on  the  con- 
victs. The  result  was  that  the  respondents 
agreed  that  the  building  In  the  main  was  to 
be  constructed  by  convict  labor.  W.  H.  Dor- 
gan  was  Mosber's  superintendent  at  the  peni- 
tentiary, and  had  full  authority  to  hire  the 
convicts  to  any  person  who  desired  to  employ 
them.  Daniel  Hopkins  was  tbe  warden  of 
the  penitentiary  from  May  5,  1801,  to  about 
March  1,  1802.  He  recommended  I>organ  to 
the  respondents  as  a  suitable  person  on  be- 
balf  of  the  state  to  saperlntend  the  constnie- 
tlon  of  the  cell  bonse.  Dorgan  testified  as  to 
his  relations  to  Mosher  as  follows:  "Answer. 
Well,  I  looked  after  all  the  bu^ness  connect- 
ed with  It;  that  Is,  all  his  Inteimts  at  the 
prison.  That  would  Include  all  kinds  of  sup- 
plies, subletting  the  men,  and  looking  after 


bis  business  in  general."  The  order  making 
the  appointment  Is  as  follows:  "The  con- 
struction of  the  cell  house  for  the  iKiniten- 
tiary,  as  provided  for  In  the  general  appro- 
priation bill,  wherein  $40,000  has  boen  appro- 
priated for  that  pui-pose  by  the  22ua  legis- 
lature, to  be  done  by  days'  labor,  being 
under  consideration.  Hill  moved  that  Dorgan 
be  employed  by  the  board  as  superintendent 
of  construction,  with  power  to  purchase  ma- 
terial for  construction  and  employ  laborers 
for  building,  subject  to  approval  of  the 
board.  Seconded  by  Alien.  Motion  carried. 
Allen  moved  that  Dorgan  l>e  required  to  fur- 
nish bond  for  the  faithful  performance  of 
duty  In  the  sum  of  $10,000.  Seconded  by 
Hill.  Carried.  On  motion  of  Allen,  the  sal- 
ary of  Dorgan  as  superintendent  was  fixed 
at  $50  per  month,  to  begin  from  this  day." 
Mr.  Dorgan  gave  bond  with  approved  securi- 
ties in  the  sum  of  $10,000.  He  was  not  a 
builder,  and  possessed  no  practical  knowl- 
edge of  building  or  building  material.  The 
new  cell  house  Is  the  east  wing  of  the  peni- 
tentiary, and  is  substantially  similar  in  all 
respecta  to  the  west  wing  of  the  main  build- 
ing. That  new  wing  Is  220  feet  In  lengtli  by 
45  feet  In  width  and  about  38  feet  In  height. 
Being  directly  east  of  the  main  building,  no 
wall  was  necessary  at  tlie  west  end.  and 
there  was  a  wall  about  22  feet  in  height  on 
the  north,  and  also  on  the  east  of  the  new 
wing,  which  It  was  intended  to  use  as  tlie 
north  and  east  walls,  and  raise  th^  same  to 
the  desli*ed  height  So  that  at  tliat  time  the 
only  walls  si^posed  to  be  necessary  were  the 
south  walls,  and.  In  addition,  to  raise  the 
east  and  north  walls  to  the  height  of  the  oth-: 
er  walls,  and  put  a  roof  on  the  building,  with 
celling  preparatory  to  receiving  cells.  This, 
however,  will  be  discussed  later.  The  bonrd 
seem  to  have  given  Dorgan  no  directions  lu 
regard  to  the  building,  but  left  him  to  do  as 
he  pleased.  Soon  after  his  appointment,  Dor- 
gan entered  into  a  contract  with  S.  H.  At- 
wood  &  Co.  for  stone  for  the  building,  the 
price  being  35  cents  per  cubic  foot  for  "di- 
mension stone,  plugged  to  size."  This  was 
defined  by  the  witnesses  as  stone  spilt  from 
layers  of  the  proper  thlclmess  by  drilling 
holes  In  the  rock  and  driving  wedges  therein. 
For  another  quality  of  rock  he  paid  Atwood 
&  Co.  10  cents  per  hundred  pounds,  and  still 
another,  8  cents  per  hundred  pounds;  the 
rock  to  be  delivered  at  Cedar  Creek,  or  at 
other  points  not  more  distant  from  Idncoln; 
the  freight  to  be  paid  by  the  state.  Dorgan, 
according  to  his  statement,  made  no  Inquiry 
of  others  as  to  the  price  of  stone.  A  large 
part  of  the  stone  was  In  fact  purchased  by 
Atwood  &  Co.  of  J.  W.  Zook,  of  Nemaha 
count;,  and  delivered  on  board  of  the  cars  at 
Johnson.  In  that  emmty,  at  from  3  cents  per 
hundred  pounds  tor  rubble  to  10  cents  per 
coble  foot  for  dimension  stone  plugged  to 
size.  Zook  testifleB  that  Dorgan  wrote  to 
him  about  the  price  (tf  atone  soma  time  be- 
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fore  he  sold  to  Atwood  &  Co.;  that  he  had 
lost  the  letter.  He  says:  "Answer.  He  asked 
thR  price  of  atone  delivered  at  Lancaster. 
Question.  What  did  you  tell  him?  A.  1  told 
him  I  sold  stone,  delivered  on  board  the  cars 
at  the  switch,  at  10  cents  a  foot,  and  If  I  de- 
livered it  on  board  the  cars  at  Lancaster  the 
freight  would  be  added;  and  that  Is  what  the 
letter  contained.  Q.  Do  you  remember  about 
what  time  that  was?  Was  it  before  or  after 
tbe  time  yon  sold  the  stone  to  Atwood  ?  A.  -As 
near  as  I  can  remember,  that  was  abolit  a  week 
before  Atwood  came  down  there."  He  also 
testifies:  "A.  I  have  been  In  the  stone  busi- 
ness about  ten  years.  Q.  What  has  been  the 
uniform  market  value  of  this  dimension 
stone  free  on  board  the  cars  at  that  point? 
A.  Ten  ceiits  a  foot,  and  I  sold  some  dimen- 
sion stone  for  even  less  money  than  that.  If 
I  get  10  cents  I  consider  I  was  getting  a  fair 
price.**  He  testifies.  In  effect,  that  he  wrote 
to  Dorgan  to  that  effect  before  Atwood  &  Co. 
purchased  the  stone  from  him,  and  that  he 
Inclosed  the  letter  in  an  envelope,  duly 
stamped,  and  containing  his  business  card, 
asking  for  a  return  of  the  letter  If  not  called 
ft>r,  and  that  It  was  never  returned.  Dorgan. 
while  attempting  to  deny  that  he  received 
the  letter,  does  not  deny  absolutely  that  he 
did  receive  it.  On  cross-examlnntlon  he  tes- 
tifies: "Question.  My  memory  Is  that  I  asked 
you  If  yon  had  received  any  letters  from  J. 
W.  Zook,  of  Nemaha  county,  relative  to  stone 
from  that  point?  Answer.  No;  I  don't  think 
that  I  did.  Q.  You  don't  think  that  you  re- 
ceived any  letters?  A.  No.  Q.  You  were 
subpoenaed  to  bring  them,  but  you  don't 
think  you  received  any?  A.  I  have  no  such 
tetters  In  my  possession,  and  I  don't  think  I 
ever  had."  This  Is  far  short  of  an  unequivo- 
cal denial.  Atwood  &  Co.  also  purchased  a 
quantity  of  stone  from  Van  Court  and  Keys, 
in  Nemaha  county,  for  the  penitentiary,  at  a 
slight  advance  over  the  price  paid  Zook. 
But,  suppose  Dorgnn's  denial  is  unequivocal, 
still  the  probabilities  are  that  Zook  sent  the 
letter  to  Dorgan,  as  he  testified.  Dorgan  was 
anxious  to  Justify  his  purchases  of  stone,  and 
to  shield  the  respondents.  He  pleads  igno- 
rance of  the  price  of  stone  as  a  Justification 
for  paying  more  than  twice  as  much  as  It 
could  have  l>een  purchased  for.  His  Igno- 
rance on  that  point  has  the  appearance  of  be- 
ing assumed,  and  to  admit  that  he  had  re- 
ceived the  letter  would.  In  effect,  be  a  confes- 
sion that  he  did  know  the  price.  On  the 
other  hand,  Zook  Is  a  disinterested  witness  of 
fair  appearance.  He  was  anxious  to  find  a 
in:irl;ot  for  his  rock.  He  testifies  fully  and 
iinoqulvocally  that  he  sent  a  letter,  duly 
stamped,  to  Dorgan,  at  Lancaster,  where 
Dorgan  received  his  mail,  offering  to  furnish 
stone  at  10  cents  per  cubic  foot  for  dimension 
plu^i;ed  to  size,  and  3  cents  per  hundred 
pounds  for  rubble,  nil  free  on  board  the  cars 
at  Johnson,  Nemaha  county;  that  this  letter 
had  his  return  card  on  It,  and  that  It  never 
was  returned.    That  this  testimony  Is  true 


there  is  not  a  shadow  of  a  doubt,  and  It,  with 
other  things,  shows  how  utterly  unreliable  is 
Dorgiin's  testimony. 

Tbe  purcliases  4^  stone  from  Atwood  &  Co. 
are  as  follows: 

Aubnm  Stone. 

453.64  ft.  at  3fi  cent*  per  ft  f  158  77 

3.145.92  ft  at  3o  cents  per  ft   IJOl  OT 

2.208.27  ft  at  33  cents  per  ft   772  90 

316.000  IlM.  dfmen..  3,im  ft.  at  16 
cents    S06  40 

$2,639  14 

Cedar  Creek  StoD& 

2  cars,  do  weiirtit  or  qo^Ity.  f    M  00 

95SSH\0  lbs.  rabble  at    .00   675  S4 

120.400  lbs.  footlDK  at    .OS   m  ttl 

111.400  lbs.  cruBhed  at  1.10   45  3S 

85,700  lbs.  coping  at    .10   137  12 

eariOO  Ibs.  dim.  at    .10   68  50 

124.000  lbs.  rubble  at    .08   9i)  20 

187.100  lbs.  rubble  at    .08   14il  08 

76,000  lbs.  dim.  at    .10   70  00 

2ft  4-9  ft  at   .74   7  00 

197.200  lbs.  nibble  at    .aS   l.->7  70 

67.200  lbs.  rubble  at    .08   TO 

598,700  lbs.  mbble  at    .08   478  96 

3ia40(>  lbs.  mbble  at    .08   254  72 

$2,249  74 

Johiwon  Stoae. 

281.700  Ibs.  dim.  2.817  ft.  at  .10  pet 

ft  $  4S0  72 

311.800  lbs.  dim.  3,118  ft  at  .16  per 

ft  S98  8S 

00.050  lbs.   dim.  900%  ft  at  .16 

pep  ft    158  48 

34.000  lbs.  dim.  340  ft  at  .16  per  ft  54  40 
64'J.IOO  lbs.  dim.  6,401  ft  at  .16 

per  ft    1,038  66 

$2,201  04 
$6,939  92 

Price  of  Stone  Paid  by  HopUns  to  Atwood 

&  Co. 

Rough  Ashler.  1,332  ft.  at  16  cents 
per  ft  ..:  $  213  12 

IMmeunon,  4,640  4^  ft  at  85  cents 
per  ft    1.624  28 

"$1.837  40 

Total  paid  to  Atwood  for  stone  $8327  32 

The  amount  so  paid  to  Atwood  &.  Co.  was 
about  twice  as  great  as  the  same  quality 
and  kind  of  stone  could  have  been  purchased 
for  In  the  open  market,  and  the  state  thereby 
lost,  while  Dorgan  was  superintendent  more 
than  $3,000;  and,  as  Hopkins  conldnned  to 
receive  stone  under  the  Doiwin  contract  the 
loss  to  the  state  exceeded  $4,000. 

On  the  1st  of  June,  1891.  Hr.  Dorgnn 
made  what  be  calls  an  estimate  for  $6,100. 
as  follows: 

Estimate  No.   w 

For  work  done  and  material  famished  dariu^ 
the  month  of  Bfay.  1891,  for  cell  liouse  at 

penitentiary : 

Cut  stone   $1,000 

Concrete    750 

Excavating    ^50 

Material  on  hand,  not  uited   4,000 

BnlaDce  due  coutractor   lOO 

The  atmvG  estimate  wrb  made  by  me  this  ls»t 
day  of  June,  1891,  and  I  hereby  certify  thai 
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the  amoont  of  mrk  done  and  materials  fur^ 
iiiahed  by  said  contractor  are  trne  and  correct- 
ly stated  and  set  forth  in  the  above  estimate, 
and  that  the  said  estimate  is  made  in  the  mao- 
ner  and  according  to  the  plans  and  specifica- 
tious  mentioned  in  the  contract  with  toe  said 
iitnte  and  said  contractor.  W.  H.  Dorgan, 
Superintendent. 

SiKned  in  my  presence,  and  sworn  to  before 
me.  this  — ■ '  ■  ■-  mj  of  ■  A.  D.  1ft—. 

AnproTCd  i)7  tbe  board  of  pablio  lands  and 
buildinga.   ,  Secretary.   1  Presi- 
dent. 

General  Fund. 

rhe  State  of  Nebraska,  to  W.  H.  Dorgan. 
Dr. 

For  material  used  in  buildlns  new  cell 
house  per  estimate  No.  1,  nereto  at- 
tached   S6,100 

Kxamloed  and  approved,  June  1,  1801,  by 
the  board  of  public  lands  and  bulldinxs.  and 
acconnt  to  be  cbarsed  to  ai^ropriation  for 
peaitentiaiT  new  cell  oooae.  A  K.  Humphrey, 
President.  John  O.  Allen,  Secretary. 

Tbis  was  a^rored  and  warrant  drawn  for 
the  amoont  He  ntoo  at  ttie  same  time  aob- 
mltted  the  followinff  account: 

Lincoln,  Neb..  June  lat.  1801. 
Mr.  W.  H  Dorxan,  Sopt..  In  Acconnt  with 
Fnson  GontracL 

To  357  daya  at  $1.00  $  857  00 

Xo  23  daya  team  at  $3.00   78  00 

Lumber  for  stone  shed   100  00 

Oaii>enter  work    18  00 

B  wheelbarrows,  at  $1.60   9  00 

Nails  and  mason  line   9  05 

dosen  squares   800 

dozen  shovels   6  00 

COT  stone   50  00 

Excavating    850  00 

Switching  and  nnloadiog  14  cars...  50  00 

Received  payment,  prison  contract..  $1,030  95 

A  similar  estimate  for  Juite,  1891,  for 
98,000,  was  made  OD  the  3d  day  of  July, 
1801,  and  similar  account  filed,  which  were 
approved  and  warrant  drawn.  The  third 
estimate  and  account  were  filed  October  6. 
X8»l,  for  $8,000,  and  were  approved  and 
a  warrant  iasued  thereon.  The  fourtii  es- 
timate and  account,  for  $6,000,  were  filed 
And  approved  December  7,  1891,  and  war^ 
rant  drawn.  The  fifth  estimate  and  account 
were  filed  March  7,  1892,  and  a  warrant 
issued.  It  will  be  seen  that  he  had  thua 
drawn  from* the  trtasury  upon  these  vari- 
ous estimates  the  sum  of  $32,100,  without 
oo  far  as  appeara  a  single  voucher  from  the 
persons  who  had  furnished  the  labor  or  ma- 
terial, or  their  assigns.  Secdon  19,  art  4 
of  the  constltutiDn  provides:  "The  commls- 
atoner  of  public  lands  and  buildings,  the  sec- 
retaty  (tf  state,  treosturer,  and  attorney  g&x- 
eral  shall  fbnn  a  board  which  shall  have 
general  stqwrrislon  and  control  of  all  the 
buildings,  grounds,  and  lands  of  the  state, 
tlie  state  prison,  asylums,  and  all  other  hi- 
BtitntiMU  thereof,  except  those  for  educa- 
tional pnrpdaes;  and  dull  perform  such  du- 
ties, and  be  mbject  to  such  rules  and  regu- 
lations, as  may  be  prescribed  law." 
Section  4.  c  83,  art.  7,  Gomp.  SL,  proTides: 
•The  said  board  shall  have  power,  under 


the  restrictions  of  this  act,  to  direct  the 
general  management  of  all  the  said  institu- 
tions, and  be  reqionslble  tor  the  proper  dia- 
buiDcment  of  the  fund*  appropriated  for 
their  maintenance,  and  shall  have  review- 
ing powar  over  the  acts  of  the  officers  <rf 
such  institnthm,  and  shall,  on  the  part  of 
the  state,  at  regular  meetings,  as  herein- 
after directed,  audit  all  accounts  of  sudi 
officers,  Induing  the  aocounts  of  the  com- 
missioner of  public  lands  and  buildings,  ex- 
cept his  aalaiy.  Sea  6.  At  the  regular 
meeting  of  the  board  It  shall  be  their  duty 
to  eiEamlne  the  nccoimts  of  the  public  offi- 
cers contemplated  in  this  act.  and  to  deter- 
mine whether  the  same  are  entitled  to  be 
paid  out  of  the  moneys  appropriated  for 
the  purpose  of  maintaining  the  Institutlonst 
for  which  tluy  are  charged,  and,  if  correct, 
shall  approve  the  same^  which  approval 
shall  be  signed  by  the  preiddent  and  conn- 
teralgned  by  the  secretaiy,  under  the  date 
of  sudi  action;  and,  it  the  acconnta  be  In- 
correct, excwbltanc,  or  not  eatltlod  to  pay- 
ment from  such  i^iproprl&tlona,  the  same 
shall  be  disapproved,  and  returned  to  the 
clnimoDt,  such  board  keeping  a  record  of 
the  same.  Sec.  6.  When  the  accounts  above 
mentioned  have  heeac,  filed  with  the  board, 
and  shall  have  been  audited  and  approved 
1^  them,  the  auditor  of  pubUc  accounts  Is 
hereby  authorised  and  directed,  upon  the 
preBattati<m  to  him  of  such  accounts  so 
authenticated,  to  isbue  his  warrant  on  the 
treasuror  against  the  propw  fund  or  appro- 
priation for  the  amount  therein  stated  to 
the  claimant  or  hl9  assignee.  And  no  ac- 
counts coming  under  the  provisions  of  this 
act  shall  be  entitled  to  payment  until  they 
have  been  so  approved  by  the  said  board." 
Section  6,  c.  83,  art.  3,  provides:  "AH  per- 
sons liavlng  claims  against  the  state  shall 
exhibit  the  same,  wlt^  the  evidence  In  sup- 
port thereof,  to  the  auditor,  to  be  audited, 
settled,  and  allowed,  within  two  years  after 
snch  claim  shall  accrue;  and  in  ail  suits 
brought  In  behalf  of  the  state  no  debt  or 
claim  shall  be  allowed  against  the  state 
OS  a  set-off  but  snch  as  has  been  exhibited 
to  the  auditor,  and  by  him  allowed  or  dis- 
allowed, except  In  cases  where  It  shall  be 
proved  to  the  satisfaction  of  the  court  that 
the  defoidant  at  the  time  of  trial  Is  in  pos- 
session of  vouchers  which  he  could  not  pro- 
duce to  the  auditor,  or  that  he  was  pre- 
vented from  exhibiting  the  claim  to  the 
auditor  absence  from  the  state,  sickness, 
or  unavoidable  accident:  provided,  the  au- 
ditor shall  In  no  case  audit  a  claim  or  set- 
off which  is  not  provided  by  law."  Sec- 
tion 8  requires  all  warrants,  vouchers,  etc.. 
to  be  preserved  in  the  office  of  the  auditor. 
Section  2,  art  8  of  the  same  chaptw  re- 
quires the  auditor  to  keep  an  account  of 
all  claims  presented  to  him  for  ,an  examina- 
tion and  adjustment,  and  provides  for  ap- 
peals by  any  party  aggrieved.  AJl  cialms 
agahut  the  state  are  to  be  nresented  to 
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him.  and  must  lufre  hfB  api^wral,  before  a 
warrant  can  be  Israed.  This  means  the  pri- 
mary dnfms  of  those  persons  who  fumiah 
the  gooda,  labor,  «tc.  It  la  tme  In  expend- 
itures cmitracted  by  the  board  of  public 
Ian  da  and  bulldlngB  they  most  approre— 
that  la,  certify— all  vouchers  for  such  ex- 
peQdltures  before  the  auditor  can  be  re- 
quired to  act  upon  them.  Thia  la  a  precan- 
tloD  to  prBTent  firaude  1^  reqnlrins  the 
board  that  contracted  the  debt  to  certify 
tbat  Ow  claim  la  correct  It  does  not 
change  the  character  at  the  Touch^,  how- 
erer,  aa  that  la  to  be  for  the  original  <dalm. 
State  T.  Moore,  (Xeb.)  54  N.  W.  Rep.  866. 

In  the  caae  at  bar  the  respondents,  ao.  mere 
estimates,  and  without  voucherB,  allowed 

•Dorgan  to  draw  mon^  at  his  pleasure.  Hie 
board  Itself  could  not  draw  money  from  the 

.  treaauty  except  upon  proper  roucbera,  and  It 
had  no  authority  to  auUuHlze  Dorgan  to  do 
sa  Should  the  mode  adopted  In  this  case 
become  the  rule,  erery  precautton  for  the 
protection  of  taxpayers  would  be  brokai 
down,  the  constitution  and  atatutes  set  at 
naught,  and  money  unlawfully  and  in  de- 
fiance of  law  taken  frmn  the  treasury.  The 
testimony  of  Hopkins  showa  that  at  the 
time  he  was  appointed  anperlntendent,  tm 
March  16,  1892,  Dotgon  had  bidlt  the  eonth 
wall  and  one-tiiilrd  of  the  eaat  wall,  and 
that  was  substantially  all  that  was  done. 
Hopkins  testifies  on  cross-examination: 
"Que8ti<m.  How  far  bad  the  house 
progreaaeA  at  the  time  you  to<dE  diarge  as 
superintendent?  Answer.  Hie  north  wan  of 
the  cell  house  was  completed,  and  part  of 
the  east  Q.  Do  you  mean  the  north  or 
south  wall?  A.  I  should  say  the  south  wall 
of  the  cell  house.  Q.  And  a  part  of  the  east 
wall?  A.  And  a  part  of  the  east  waB;  yes, 
idr.  Q.  The  north  wall  had  not  yet  been 
torn  down?  A.  No,  ^r.  We  hadn't  com- 
menced on  that.  I  should  hare  said  the  south 
wall.  Q.  Was  the  south  wall  clear  up?  A. 
Tes,  sir.  Q.  How  far  was  the  east  wall? 
A.  Why,  It  was  perhaps  one-third."  Re  also 
testifies  that  "the  grates  were  put  in  the 
south  wall,  and  the  door  was  hung  also,— 
the  large  door."  This  testimony  does  not 
seem  to  be  denied.  The  experts  called  to 
place  values  upon  the  several  walls  of  the 
building,  and  the  whole  aa  It  now  stands, 
differ  greatly.  The  five  called  from  Lincoln 
all  place  the  values  of  the  several  parts,  in- 
cluding material,  very  much  lower  than  the 
experts  from  Omaha.  Thus  Mr.  Bullock,  of 
Lincoln,  placed  the  value  of  the  south  wall 
at  $6,472,  whUe  Mr  Cootea,  a  builder  of 
Omaha,  estimated  the  value  complete,  in 
round  numbers,  at  $10,402.35.  He  also  es- 
timates the  east  wall  complete  at  $2,797.95. 
It  is  dlfBouIt  to  reconcile  the  various  esti- 
mates of  the  experts,  as  it  would  seem 
there  should  not  be  so  much  difference  In 
estimated  values.  Perhaps,  in  arriving  :it  an 
approximate  value.  It  would  be  well  to  tnlte 
the  average  of  the  esthuates,  which  would 


be  $8,437.18;  for  tte  aootti  wall  complete. 
Cootes  estimates  Hie  value  of  the  east  wall 
ocanplete  at  92.T07.95,  one-tUrd  of  whldt 
would  be  I910.89L  Inerefm  all  the  work 
performed  under  Dorgan's  superintendenoe, 
had  it  been  performed  by  tree  labor,  would 
have  been  worth  <0,34ao7,  but,  having  been 
almost  wholly  performed  ouivlet  Isbor, 
the  actual  cost  oonld  not,  even  at  $1  per  day 
for  convicts,  have  exceeded  $8,000.  It  also 
appears  that  there  were  plana  andd^aila  pre- 
pared, for  which  It  la  dalmed  93SO-were  paid, 
lliere  waa  snne  atone  on  hand.  Tlie  amount 
thereof  does  not  clearly  appoir.  It  could  not 
have  been  very  large,  howevw,  because  Hop- 
kins, after  he  became  auiterintendent,  pnr- 
(diased  st(me  of  Atwood  &  Co.,  aa  beretofore 
stated,  to  the  amount  of  $1,837.35.  At  the 
time  Dorgan  ceased  to  be  superintendent  an 
tlie  stone  that  was  supposed  to  be  neces- 
sary was  sufficient  to  complete  the  east  wall, 
and  to  raise  the  north  wall  to  the  aame 
tatilght  as  the  south  walL  But  suppose  we 
estimate  the  stone  on  hand  at  ><'J,000,  and 
value  the  south  wall  at  $10,000,  and  the 
aggregate  of  the  work*  had  it  been  per- 
formed by  dtlam  labor,  would  be  $13,260, 
which  would  Include  everything,  and  for 
this  Dorgan  had  received  $32,100^  and  sa 
there  were  no  funds  in  the  treasury,  the 
amounts  were  drawing  interest  at  7  per 
cent.  But  the  work  on  the  sooth  and  east 
walls  was  almost  wholly  performed  by  con- 
vict labor.  The  testimony  shows  tbiit  con- 
victs would  perform  from  one-half  to  two- 
thirds  as  much  labor  aa  waa  performed  by 
citizens;  so  that  the  actual  cost  of  the  wall. 
Including  superintendence,  must  have  been 
very  much  less  than  the  above  estimate.  In 
March  or  April,  1802,  after  Hopkins  w»s 
appointed  superintendent,  be  removed  the 
cap  stouM  from  the  top  of  the  north  wall, 
when  It  was  discovered  that  there  were  no 
binders  In  the  wall,  and  that  the  mortar 
possessed  no  adhesivraoss,  was  wortblesa, 
and  tbat  It  would  be  muufe  to  build  on  It. 
The  respondents  were  thereupon  consulted, 
and  found  It  necessary  to  consent  to  the 
tearing  down  of  the  waU  and  rebuilding  the 
same,  and  this  was  done  uttder  Hopkins* 
direction.  Dorgan  had  nothing  to  do  with 
this,  or  putting  on  the  roof;  and  all  evld«ic* 
as  to  the  cost  and  value  of  Hie  north  waU. 
roof,  eto.,  are  not  In  Issue  in  this  case, 
nor  of  the  building  as  it  now  stands,  as 
there  Is  no  charge  against  Hopkins.  Dorgan 
returned  to  Hopkins  the  earn  of  $6,331.13. 
Dorgan  has  received  and  has  retained  $25,- 
768.85.  The  state  waa  charged  $1  per  day 
for  the  convicts,  although  other  contractors 
paid  but  40  cents.  It  was  alleged  that  the 
state  had  the  choice,  and  that  the  men 
selected  for  the  state  were  experienced  stone 
masons,  and  therefore  more  valuable  than 
the  average  oonviot.  This  Is  ahown  to  be 
true  of  8  or  10  of  tfaose  employed,  but  not 
generally.  M.  D.  Welch,  preeidait  of  iJie 
Western  Manufacturing  Oompauy,  testifled 
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that  he  employed  (wdhutrily  about  one-half 
of  the  ooDTicts.  "Question.  Tou  bare  prac- 
tically carte  blajiche  as  to  the  eelectlon  of 
the  men?  Answer.  Yes,  sir.  Q.  You  have 
your  pick  of  the  men  In  the  pmitcntiary?  A. 
Well,  that  Is  to  say,  I  don't  tnlce  cripples  or 
diseased  men  If  I  can  help  It,  nor  short- 
time  men.  Q.  You  take  long-time  m^; 
good,  strong,  healthy  fdlows?  A  Yea,  In 
my  bu^ess  I  want  to  pick  a  man  that  when 
he  gets  familiar  with  the  work  he  will  be 
worth  something.  It  takes  some  time  to 
learn  them."  Ho  also  testifies  that  he  pays 
■40  cents  per  day  for  each  convict  employed, 
and  furnishes  them  tobacco,  candles,  chewing 
gtini,  etc.,  tn  addition.  The  wages  ptld  by 
him  appear  to  be  the  ordinaty  wages,  and 
the  proof  tails  to  show  that  on  any  contract 
thnt  continued  for  a  conslderaUe  time  were 
Slater  wages  paid,  laiere  are  cliaq^  that 
more  days'  work  were  charged  to  the  state 
than  were  n>ndered.  That  some  such  were 
charged  there  la  no  doubt,  bat  the  extent 
o(  snch  charges  cannot  be  detwrnined,  al- 
thou^  the  amount  paid  was  considerable. 
There  would  seem  to  be  no  reason  why  the 
state  abonld  be  <^rged  a  greater  rate  than 
40  cfaits  per  day,  and  with  a  capable.  Intel- 
ligent, disinterested  superintendoit  of  the 
wwk  and  propec  effort  of  the  respondents  no 
more  need  hare  been  paid  fiv  the  convicts 
who  worked  fbr  the  state.  The  appointment 
of  Dorgnn,  whose  interests  were  altogether 
with  Mosher,  la  entirely  nnjustiaable.  If  the 
board  was  busy,  as  It  claims  to  have  been, 
there  was  ^ U  the  more  neceaalty  for  the  ap- 
pohitmcnt  of  a  capable,  disinterested  super- 
intendent, who  could  be  relied  upon  to  look 
after  the  bnslness  and  interest  of  the  state. 
No  ordinarily  prudent  man  would  have  ap- 
pf^ted  Dorgon  to  fill  the  podticm  of  super* 
intendmt,  nor  placed  In  his  lian^  tots  of 
thousands  of  dollars;  and  It  Is  not  snrpilring 
diat  the  state  has  suffered  serlmis  losa  It 
seems  that  Hastings  was  absent  when  X>or- 
gan  was  appointed;  that  he  had  selected  a 
disinterested  party,  named  Davey,  and  had 
promised  him  the  position.  But  after  his  re- 
turn he  vldted  the  penitentiary,  and  claims 
to  have  found  evcrytldng  satisftictory  and 
right,  and  cracludcd  to  retain  Dorgan.  No 
man  cnn  serve  two  masters,  and  this  case  has 
proved  no  exception  to  the  role.  That  there 
were  frauds  in  the  flonr  contracts  there  Is  no 
doubt,  but  the  extent  of  such  frauds  it  la  diffi- 
cult to  dcti^rmlne.  Thus,  in  January  and 
February,  18U2,  tiie  flour  was  weighed.  It  Is 
claimed,  and  the  only  record  preserved  was 
the  stubs  of  the  weigh  cbecks,  and  they  arc 
Iwtt  There  1b  also  proof  that  the  drayman 
was  in  the  habit  of  leaving  n  number  of  sacks 
of  flotu*  at  a  doiiignntcd  place  on  the  way  to 
the  asylum.  The  charges  under  these  beads 
are  fully  etistaln<Hl. 

2.  It  appears  that  while  Dorgnn  was  pos- 
sessed of  the  money  In  question,  he.  at  th>: 
request  of  the  respondents,  pnirt  to  Ilopkim 
1=200,  to  tautble  hiu  and  Eider  Howe  to 


visit  the  Prison  Congress  at  Pittsburgh. 
Pa.  Soon  afterwards  the  board  received 
froui  him  $500  of  the  money  beiougui};  to 
tJie  state  to  visit  various  points  to  euablc 
them  to  choose  the  best  cells.  This  was 
charged  to  the  cell-house  fund.  These  ap- 
proprlatl<Hu  are  Justified  upou  the  ground 
that  the  state  would  be  benefited  thereby, 
and  that,  therefore,  It  was  a  proper  expend- 
iture. Section  22,  art  3,  of  the  constitu- 
tion provides:  **No  allowance  shall  be  made 
for  the  Incidental  exp^ises  of  : -i.v  state  offi- 
ce except  the  same  t>e  made  by  ;;t>neral  ap- 
propriation, and  upon  an  account  specify- 
ing each  iton.  No  mon^  shall  be  drawn 
from  the  treasuiy  except  in  pursuance  of  a 
specific  appropriation  made  by  law,  and  on 
the  presentation  of  a  warrant  Issued  by  the 
auditor  thereon;  and  no  mon^  shall  be  di- 
verted from  any  aK>roprlatlon  made  for  any 
purpose  or  taken  from  any  fnnd  whatever 
either  by  Joint  or  separate  rcsolntkm.  The 
auditor  shall,  wltbtai  00  days  after  the  ad- 
joumm»t  of  each  session  of  the  legislature, 
prepare  and  pubHah  a  full  statement  of  all 
moneys  expended  at  such  ses^n,  speeitf- 
tag  the  amount  of  each  Item,  and  to  whom 
and  for  what  paid."  This  ^vlaton  declares 
that  *^  money  shall  be  drawn  from  the 
treasury  except  In  puraoance  <a  a  speelfle 
appn^riatiut  made  tqr  Uw,  and  tm  the  pres- 
entation of  a  warrant  issued  by  the  audi- 
tor thereon."  The  legislature  makes  appro- 
pilatlons.  It  is  for  it,  composed,  na  it  la. 
of  the  represaitatlves  of  the  people,  to  say 
wliat  is  for  tlie  Interest  of  the  stete,  and  re- 
ci,ulrcs  the  expenditure  of  money.  Unleas  It 
grants  the  authority,  there  is  none.  If  an 
ofilcer  or  a  number  of  them  can  take  ono 
dollar  without  an  appropriation,  and  be  Jus- 
tified in  doing  ao,  he  or  they  may  take  all 
that  there  is  In  the  tre.isury.  If,  In  their 
view,  the  state  will  be  benefited  therelqr. 
Money  taken  without  on  appropriation  is 
taken  not  only  without  law.  bat  In  defiance 
ot  it;  and,  if  the  prludidc  Is  once  es- 
tablished, would  lead  to  grcss  frauds  and 
peculations.  Suppose  trustees  having  the 
care  of  property,  and  receiving  the  rentn 
and  profits,  should  desire  to  vkdt  distant 
l-olnts.  to  enable  them  to  administer  the  es- 
tate with  wisdom  and  prud«ice,  and  there- 
by benefit  it.  could  they  charge  this  expense 
upon  the  owner  or  benoficiin'les  without 
their  consent  lawfully  exprtsi»-d?  No  more 
can  they  do  so  in  tliis  instance.  The  stete, 
Uirou^  Its  IcRishiturc,  must  give  its  assoic 
to  an  expcnd;ture,  otherwise  the  party  must 
pay  it  out  of  Ills  own  pocket.  No  voucher 
was  filed  with  any  otflcer  showUig  tbo 
amount  expended,  nor  any  attempt  to  c-om- 
ply  with  the  law.  In  addition,  to  thi&.  aie 
(>ell  house  la  not  ready  for  tlie  cells  cvra 
now;  therefore  there  was  no  emergcncj'.  But 
under  no  view  of  the  case  can  the  expmdl- 
ture  be  Justified;  and  Uie  fact  that  on  one  or 
two  previous  Instances  such  expenditures 
were  made  which  do  not  seem  to  have  been 
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known  but  tend  to  diow  flis  lax  metbods 
tbat  seem  to  have  prevaUed  with  the  board 
wherever  the  expenditure  of  money  was  con- 
cerned. It  also  appears  that  the  legislature 
made  an  appropriation  of  $1,000  for  tho 
traveling  expenses  of  the  board.  It  is  true 
Mr.  Allen  testlfles  that  $500  of  this  snm  has 
been  expended.  He  also  testifies  that  all 
Ibe  members  had  passes,  so  their  railroad 
fare  was  nothing.  So  far  as  he  stated  the 
Tlslta  to  the  vurlous  institutions  by  the  board, 
the  expendii^ires  should  not  have  exceeded 
$100,  and  probably  did  not.  If  the  board 
desired  to  travel  on  official  business,  It 
wonid  seem  that  this  was  the  fund  for  thac 
purpose.  It  appears  also  that  Dorgan  luied 
$234  to  reset  the  boilers  In  the  prison,  a 
charge  which  property  belonged  to  Mosher, 
and  should  have  been  paid  by  htm. 

In  addition  to  the  ordinary  provisions  In 
appropriation  bills,  that  of  1801  contained 
the  following:  "Sec.  3.  Each  state  ol&cer, 
and  each  board  entitled  to  draw  agnlnst  the 
appropriation  provided  for  In  this  act.  shall 
keep  an  itemized  account  of  nil  expendi- 
tures made  by  them,  and  report  the  same, 
with  vouchers,  to  the  finance  committee  of 
the  next  legislature;  and  no  officer  of  Institu- 
tions and  no  state  officer  shall  incur  any 
Indebtedness  beyond  the  amount  appropri- 
ated in  this  bin,  except  to  prevent  disaster." 
Tho  testimony  shows  th^it  the  respondents 
made  no  attempt  to  comply  with  these  pi-o- 
vistons.  The  charges  are  fully  sustained. 

3.  The  ttwtimony  tends  to  show  that  gpynaa 
frauds  were  committed  In  the  delivery  of 
coal  at  the  Lincoln  Insane  Asylum.  The  re- 
spondents claim  to  have  been  ignorant  of 
these  fmnds  until  about  September,  1892. 
It  appears  that  from  the  1st  day  of  October, 
1800,  to  the  20th  day  of  March,  1891,  the 
Whttebreast  Coal  &  Lime  Company  fur- 
oisbed  coal  for  the  asyhim,  and  were  al- 
lowed therefor  the  sum  of  $11,551.95.  To 
cover  this  claim  an  appropriation  of  $12,- 
000,  or  so  much  thereof  as  might  be  neces- 
sary, was  made,  and  the  claim  was  cprtifipd 
to  the  auditor  by  the  respondents.  The  coal 
was  alleged  to  bave  been  delivered  on  the 
cars  at  asylum  switch,  but  the  number  and 
hiltlals  of  the  cars  on  which  It  was  alleged 
the  coal  was  delivered  are  not  given  In  a 
single  instance.  Dr.  Knapp  testifies,  in  ef- 
fect, that  he  did  not  t>ellove  the  amount  of 
coal  charged  had  been  delivered.  His  book- 
keeper testified  to  substantially  the  same 
facts.  Neither  of  them,  however,  communi- 
cated their  suspicion  to  the  respondents. 
Knapp  afterwards  approved  the  voucners, 
and  they  were  approved  by  the  respondents, 
and  tho  warrants  Issued.  The  fact  that  an 
appropriation  had  been  made  to  pay  for  this 
coul  was  not  an  adjudication  of  the  claim,  as 
the  legislature  cannot  adjudicate  claims. 
State  V.  Babcock,  22  Neb.  38.  33  N.  W.  Rep. 
711.  The  verj'  lar;^o  nmount  of  coal  charged 
— sufficient  tn  linvo  siipplk-d  all  tho  asylums 
in  the  state  for  the  time  charged-- cortaliili' 


■bonld  have  put  flie  respondents  upon  In- 
quiry. 1*6  reports  for  coal  from  tlie  othtT 
publlo  institutions  w^re  before  them,  and. 
unless  fraudulent  vouchers  were  sent  hi 
from  them  also,  of  which  tiiere  Is  no  claim, 
a  comparison  should  have  shown  the  fraud. 
No  examination  was  made,  however.  A 
frpedrnm  Is  seen  tn  a  voncher  fOr  July,  1991. 
as  fallows: 

General  Fund.  State  *a  Nebraska.  Ho^tal 
for  the  Insane  to  Whltebreast  Coal  &  Ume 

Co..  Dr. 

p  27  52 
3i  4A 
7  iff 
9G  .T! 
lOfl  19 

Sil  flit 

53  U» 
34  4" 

9  Si 

a4  «> 

111  37 

9  24 

54  3D 
on  32 
60  2i( 
89  44 


July 

4. 

6. 

M 

7. 

U 

8. 

•* 

10. 

M 

10. 

m 

IL 

M 

14. 

u 

14. 

M 

15. 

M 

10. 

M 

20. 

M 

09 

M 

23! 

m 

24. 

H 

26. 

M 

28. 

32.000  pea, 
40,000  pea, 
2,050  canon, 
112,000  pea, 
82,000  lump, 
41,000  pea. 
40,000  lump, 
41,000  lump, 
40,000  pea, 
2.720  canon, 
40.000  pea. 
86,000  lump. 
2.080  canon. 
42.000  lump, 
112.000  pea. 
7^  nea. 
104,000  pea. 
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I  hereby  certi^  that  the  above  account  is 
for  supplies  actually  furnished  the  above- 
named  mstitutioii.  jSiBn  hpre.]  Wfaitebreast 
Coal  &  Lime  Co.    Jon.  T.  Dorgan. 

Examined    and    adj  usted.   ,  Aoditiw 

Public  Accounts.    Per   ,  D^uty. 

Ai^roved:   ^  Secretary  of  Stat&  Per 

 .  Deputy. 

Received  of  T.  H.  Benton,  auditor  of  public 

ncrountH,  warrant  No.   .   [Sin  here  also.] 

Whitebreast  Goal  A  Ume  Go.  Jon.  T.  Dor- 
gan. 

Duplicate. 

Hospital  for  the  Insane,  Lincoln,  7/31, 1891. 
I  certify  that  the  within  account  is  just  and 
correct,  and  that  it  is  a  proper  and  neeessair 
expense,  and  iias  not  been  paid.  W.  U. 
Kaapp,  Superintendent. 

Examined  and  approved  Angnst  3rd,  1891, 
by  the  board  of  public  lands  and  buDdinKS. 
and  account  to  be  charged  to  appropriation  fnr 
fuel  and  lights.   ,  Preaideut.  J.  C.  Al- 
len, Secretary. 

Indorsed;    Nebraska  Hospital  for   the  Id- 

sane,  Lincoln,  N'ebraslta.    Vouchw  No.   . 

$910.70.  Warrant  issued  on  account  of  fnd 
and  light  to  Whitebreast  Coal  &  lime  Co. 
T.  H.  Benton,  Auditor  of  Public  Aceta. 

Betta,  Wearer  &  Oo.  seem  to  have  ad<»pted 
the  Whitebreast  style  of  vonchen  in  Novem- 
ber, 1891.  The  voucher  for  Decembor,  1891, 
Is  as  follows: 

General  Fund.   State  of  Nebraska.  HtM^^tai 
for  the  Insane  to  Betts.  Weaver  &  Co. 

To  434.500  tons  pea,     $1  70  9  738  ?2 

To  3,131,200  tons  lump,  2  70   S46 

To  14.780  tons  canon,     6  00   8G  S3 

«1,071  28 

Ai^roved,  Jan.  4th,  1892. 

Other  vouchers  in  that  form  were  ap- 
proved. 

Contracts  for  eonl  were  made  every  three 
months,  and  the  ^^^lItobre:l3t  Coal  &  l,lm<» 
Company  and  Bctt«.  Weaver  &  Co.  si?em  t<» 
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have  moaopolized  the  business.  From  Octo- 
ber 1,  1890,  to  December  31,  1891,  and  tbe 
raonth  of  Febniaiy,  1892,  the  amount  of 
ooal  alleged  to  have  been  delivered  to  the 
asylum  at  Lincoln  was  17,551,907  pounds, 
and  the  amount  actually  received,  so  far  as 
the  evidence  shows,  was  7,589,600  pounds, 
leaving  ii  shortage  of  9,9G2,3.}7  pounds,  Avhich 
cost  $12,855.47.  The  proof  falls  to  show 
that  the  respondents  In  any  manner  profited 
by  these  fruuda.  The  resiundi-nts  Introduced 
evidence  tending  to  show  that  last  October 
they  submitted  the  whole  matter  to  the 
grand  jiuy  of  Lancastw  county,  and  there- 
by sought  to  briug  the  guilty  parties  to  Jus- 
tice. It  Is  but  fair,  however,  to  state  that 
Oov.  Boyd  requested  them  to  lay  the  matter 
before  the  grand  jury,  and  it  is  evident  that 
the  matter  had  acquired  such  publicity  it 
c'ould  not  be  avoided.  On  this  trial  they 
In  effect  deny  the  frauds,  or  that  If  such  ex- 
isted, they  had  any  notice  thereof  In  any 
form,  and  therefore  are  not  chargeable  there- 
Tvltb.  They  seem  also  to  exhibit  no  very 
friendly  sentiments  towards  the  witnesses 
by  whom  these  frauds  were  proved,  and  cer- 
tiiinly  show  no  disposition  to  aid  In  procur- 
ing proof  of  the  same.  Some  reliance  is 
placed  on  the  approval  of  the  asylum  officers 
by  tbe  governor  in  his  message  of  January, 
1801.  This  no  doubt  Is  entitled  to  eonsidera* 
ble  weight,  but  it  could  not  in  any  manner 
excuse  the  respondents  from  the  exercise  of 
reasonable  care  in  the  examination  of  the 
asylum  vouchers.  In  addition  to  tlUs,  the 
land  commissioner,  in  DecembLT,  ISOO,  in  his 
report  to  the  governor,  which  U  In  evidence, 
says,  (page  86:)  "Under  the  existing  system 
of  fumisliing  supplies,  the  appropriation 
■funds  are  too  frequently  used  in  keeping 
with  that  conception  of  charity  wWch  de- 
clares that  it  'hideth  a  mtiltitude  of  ^Ins.' 
Items  for  luxuries,  privileges,  and  conven- 
iences that  are  alone  enjoyed  by  the  of- 
(icinls  and  their  friends  are  too  often  cloalted 
in  a  claim  for  'board  and  clothing,  fuel  and 
lights,*  or  some  one  of  the  other  necessary 
funds  appropriated  for  maintenance  of  the  I 
Institution." 

It  is  contended  by  tiie  respondents  that 
the  business  in  their  re^ectlve  offices  has 
so  increased  that  It  is  Impossible  to  ^ve  at- 
tention to  many  of  the  details  of  business 
tbat  come  before  them,  and  that,  therefore, 
they  are  excusable.  It  is  true  there  is  a 
large  amount  of  business  in  each  of  the  of- 
ftcea  named.  This  is  a  large  and  growing 
state,  and  business  in  all  departmeots  is 
constantly  Increasing  In  the  office  of  the 
land  commissioner,  however,  there  are  ten 
clerks  and  one  deputy,  which,  with  the  prin- 
cipal, make  twelve  persons;  in  the  office 
of  the  secretary  of  state,  one  deputy  and 
two  clerks,— four  persons  In  all;  in  tiie  at- 
torn^ general's  office,  one  deputy  and 
stenogmpher.  If  these  officers  need  addi- 
tional assistance,  if  they  will  present  their 
claim  to  the  le^alatore,  throu^  the  gov- 


ernor, no  doubt  the  desired  inci'ease  would 
be  granted.  These  facts  must  be  known 
to  the  respondents,  and,  as  no  such  applica- 
tion was  made,  it  must  be  because  It  was 
not  considered  necessary.  The  business  of 
the  state,  however,  must  be  conducted  In 
a  reasonably  prudent  and  careful  manner, 
otherwise  the  restilt  would  be  chaos.  Sup- 
pose a  merdiant  or  business  man  should 
urge  the  want  of  time  to  look  after  his 
business,  and  therefore  neglected  It,  the  re- 
sult would  not  be  uncertain.  No  defense 
of  this  kind  can  be  entertained. 

4.  Are  these  acts  grounds  for  impeach- 
ment? Section  6,  art  Q,  of  the  constitu- 
tion provides:  "All  civil  officers  of  tills 
state  eiiall  be  liable  to  Impeachment  for 
any  misdemeanor  in  office."  It  may  be  well 
to  inquire  first  what  are  the  duties  of  pub- 
lic officers?  Elach  one,  laefore  entering  up- 
on his  duties,  is  required  to  take  on  oath 
that  he  will  "faithfully  and  impartially  per- 
form the  duties  of  his  office  according  to 
law  and  to  the  best  of  his  ability."  An 
officer  is  bound  to  exercise  ordinary  care, — 
such  as  an  ordinarily  prudent  man  wotild 
exercise  In  the  management  of  his  own  af- 
fairs. The  respondents  are  to  quite  an  ex- 
tent trustees.  They  let  contracts  and  eer- 
ily claims  each  year  to  the  amount  trf 
nearly  $1,000,000.  Now.  shall  this  work  be 
performed  faithfully  to  the  best  of  the  abil- 
ity of  each  as  he  has  sworn  to  do,  or  shall 
It  be  neglected,  and  no  examination  madeV 
There  is  considerable  conflict  In  the  authori- 
ties as  to  what  constitutes  an  iiupeaohable 
oCTense.  Under  the  common  law  the  groimds 
of  ihipeachment  are  "high  crimes  and  mis- 
j  demeanors.*'  In  a  number  of  cases  imder 
j  this  law  it  has  been  held  that  the  cause  of 
I  accusation  must  be  a  crime  puni-siinble  un- 
I  der  the  criminal  law.  In  England  impeach- 
ment bas  been  to  some  extuut  considered 
a  mode  of  trial  to  punish  crime,  although 
a  Judgment  of  guUty  was  no  bar  to  an  in- 
dictment and  conviction  for  the  same  ot- 
!  fense.  In  this  country,  while  some  of  the 
cases  hold  that,  to  constitute  an  impeacha- 
ble offense,  it  must  be  such  as  could  be 
punished  under  the  criminal  law,  yet  in  the 
majority  of  cases  It  is  held  that  this  re- 
quirement Is  unnecessary,  end  we  are  con- 
strained to  adopt  tbe  latter  view.  Judge 
Lawrence,  in  6  Amer.  L^iw.  Iteg.  (N.  S.) 
049,  in  discussing  the  meonlag  of  tbe  word 
says:  "The  word  'misdemeanor'  has  a  com- 
mon law,  a  parliamentary,  and  a  popular 
sense.  In  a  parliamentary  sense,  as  applied 
to  officers,  it  means  maind ministration  or 
misconduct,  not  necessarily  Indictable."  "De- 
meanor is  conduct"  and  misdemeanor  is 
misconduct  In  the  business  of  his  office.  It 
must  be  In  matters  of  importance,  and  be 
of  a  character  to  show  a  willful  dlsifgiyd 
of  duty.  Now,  do  the  acts  above  rvrticd 
constitute  misconduct  In  office?  We  an*  uot 
without  authority  In  tliis  state  on  that  |M>int, 
Thus,,  in  Mlnkler  v.  State,  14  Neb.  IHI,  13 
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N.  W.  Bep.  330,  a  county  surreyor,  wbo 
acted  on  the  honest  bdief  that  be  bad  a 
right  to  remove  section  corners  erected  by 
tbe  goTemment  to  conform  to  the  fleld 
notes,  was  found  guilty  of  mnladinlnlstm- 
tlon  of  his  office,  and  r^oved.    In  State 
V.  Oleson,  15  Neb.  247,  18  N.  W.  Rep.  45, 
the  relator  was  removed  from  the  office  of 
sheriff  for  official  misdemeanors,  and  the 
judgment  was  afflm-ed.    It  Is  true  the  prin- 
cipal question  In  this  court  was  the  juris- 
diction of  tbe  county  commissioners  to  try 
tbB  cause,  but  Oie  ct^racter  of  the  offense 
was  also  to  some  extent  InTolved.    In  State 
V.  Meeker,  19  Neb.  444.  27  N.  W.  Rep.  427, 
the  respond^t  was  removed  from  office  by 
the  county  board  of  Saline  county  for  cer- 
tain alleged  violations  of  the  law,  and  while 
an  ajrpeal  was  pending  In  this  court  com- 
pelled him  to  deliver  over  the  tracks  of  the 
office  to  the  person  appointed  In  his  stead. 
In  these  cases  there  was  no  hesitancy  on 
tbe  part  of  this  court  to  hold  that  these 
Judgments  of  removal  were  valid.  Among 
the  grounds  mentioned  In  tbe  Statute  for 
removal  from  office  are  habitual  or  willful 
neglect  of  duty.   Oomp.  St  c.  IS,  art  2, 
I  1.   An  examination  of  Hie  constitutional 
provisions  of  a  number   at   the  western 
states  will  show  that  misdemeanor  Is  cause 
for  impeachment  -  Thus  section  1,  art  7,  oi 
the  Wisconsin  constitution  provides  for  im- 
peaching "all  clvU  officers  of  this  state  tot 
corrupt  conduct  In  office,  or  for  criminal 
misdemeanors.**   Section  7.  art  6»  of  the 
condtitutlou  of  Indiana  declares  that  "all 
state  officers  shall,  for  crime.  Incnpncity,  or 
neglect  be  liable  to  be  removed  from  office 
either  Xxy  Impeachment  or  by  a  Joint  resolu- 
tion of  the  general  assembly.**  Section  30,  art 
6,  of  the  constitution  of  lUlnola  provides  tbat 
"the  general  assembly  may,  for  cause  en- 
tered on  the  Journals,  npmi  due  notice  and 
opportunity  for  defense  remove  any  Judge 
upon  concurrence  of  three-fourths  of  all  the 
members  of  each  house.    All  otber  officers 
in  this  article  mentioned  shall  be  removed 
from  office  on  prosecution  and  final  convic- 
tion for  misdemeanor  in  office."  Section 
197  of  Ibe  constitution  of  NorOi  Dakota  pro- 
vides for  Impeachment  for  "miscondnct, 
malfeasance,   crime,   or  misdemeanor,  or 
habitual  drunkenness,  or  gross  incompeten- 
cy."   Section  4,  art  16,  of  the  constitution 
of  South  Dakota  is  the  same.    Section  28, 
art  2,  of  the  constltiitlon  of  Kansas  provides 
for  Imjfeachment  for  any  misdemeanor  In 
office:    Section  20,  art  8,  of  the  constitu- 
tion of  Iowa  provides  "for  Impeachment 
for  any  misdemeanor  or  malfeasance  in  of- 
fice."   ^e  constitution  of  Colorado  speci- 
fies high  crimes  and  misdemeanor  or  mal- 
feasance  in   office."   Section   474.  Otber 
states  provide  for  snbstantially  tbe  same 
causes.   The  provision  In  the  constitution 
of  this  state  Is  broader  than  that  of  any  of 
the  states  named  except  Kansas.  Under 
•or  constitution  any  gross  misconduct  in 


office  is  cause  for  Impeachment  It  would 
be  a  violation  of  the  oath  of  office  and  of 
the  officer's  duty.  In  that  respect  our  cou- 
stltutlcoi  Is  much  broader  tban  the  cummoxi- 
law  tcnu  "high  crimes  and  misdemeaixors." 
But  erea  at  common  law  the  offense  need 
not  necessarily  be  a  crime  pnnishiible  by 
the  criminal  law.  A1es:mder  Hamilton,  in 
No.  65  of  tbe  Federalist,  says:  "The  sub- 
jects of  its  Jurisdiction  are  those  offenses 
which  proceed  from  the  misconduct  of  pub- 
lic men,  or,  In  otiber  words,  from  the  abuse 
or  violation  of  some  public  trust  They  are 
of  a  nature  which  may  with  peculiar  pro- 
priety be  denominated  political,  as  they  re- 
late chiefly  to  injuries  done  immediately  to 
the  socle^  its^."  Hamilton's  views  are 
generally  adopted  in  this  country.  In  the 
early  part  of  the  present  centniy  Impeach- 
ment was  the  ordinary  mode  of  removing 
objectionable  officers.  Thus  in  Massachu- 
setts and  some  other  states  county  officers, 
and  even  Justices  of  the  peace,  were  im- 
peached. In  many,  if  not  all,  ot  tbe  staiteft 
at  the  present  time  the  statutes  provide  for 
a  simple  direct  proceeding  In  an  action  in 
the  nature  of  Impeachment  against  certain 
officen  who  are  guilty  of  misconduct  in  of- 
fice; and  tmpeadiment  is  but  one  of  the 
remedies  for  that  purpose,  and  In  this  state* 
as  applied  to  a  state  office,  la  tiie  sole  rem- 
edy. Hie  causes,  however,  whicb  would 
csnse  tbe  removal  of  a  county  officer  oa 
the  ground  of  misconduct  in  office  would 
seem  to  be  sufficient  against  a  state  officer. 

The  claim  that  there  was  no  willful  dis- 
r^rd  of  law  In  the  penitentiary  cdl  house 
is  clearly  sho^'n  to  be  unfounded.  Ttie  re- 
spondents' duty  to  the  state  was,  in  the  first 
instance,  to  appoint  a  capable,  efficient  super- 
intendent, wbo  would  protect  tbe  rights  of 
the  state;  second,  see  that  the  state  received 
as  ftiir  treatment  as  other  contractors  in  the 
employment  of  convicts  and  purchase  of  ma- 
terials, and  to  exercise  a  general  su[M*rvisioD 
over  the  work;  and,  third,  to  permit  no  mour 
oy  to  be  drawn  except  on  original  vouchers 
of  the  persons  primarily  entitle  to  the  mon- 
ey, or  their  assignees.  In  all  these  respects 
there  was  a  faUure  to  discharge  their  duty. 
The  claim  that  they  knew  nothing;  apiinst 
Dorgan  is  entitled  to  no  weight  whatever. 
They  did  know  that  be  r^resented  the  party 
who  could,  and  probably  would,  profit  by  his 
being  superintendent.  Indeed,  the  argument 
they  were  able  to  hire  him  cheaper  than  a 
disinterested  party  Is  an  admission  of  his  un- 
fitness, as  it  shows  that  he  wns  drawing  full 
pay  for  bis  services  from  Moshcr  at  the  same 
time.  In  addition  to  these  facts,  each  allow- 
ance of  an  estimate  without  a  voucher  was  a 
violation  of  a  duty  by  the  respondents,  by 
which  th^  wrongfully  and  willfully  permit- 
ted Dorgan  to  draw  money  from  the  treas- 
ury. Some  attempt  was  made  to  prove  us- 
age as  a  defense  to  some  or  all  of  these  char- 
ges. But  the  authorities  are  uniform  that 
usage  cannot  be  proved  to  omtradict  the  ex- 
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pressed   terms  of  a  contract,  or  where  It 
would  result  In  violating  some  positive  re- 
quirement of  statute.   Rog.  EIxp.  Test.  271, 
272.  and  cases  cited.  It  Is  very  clear  that 
proof  of  usage  cannot  be  considered,  other- 
wise we  might  be  asked  to  sanction  the  usage 
at  the  asylum  switch.  Considerable  stress  ia 
lutd  upon  the  good  faitii  of  the  respondents 
lu  comnQlttlng  these  acts.  This  question  was 
before  this  court  in  Oobbey  v.  Burks,  11  Neb. 
IGl,  162.  8  N.  W.  Rep.  386,  In  an  action  for 
tuking  lllegftl  fees.   It  Is  said:  "The  penalty 
Imijosed  by  this  act  may  be  incurred  by  ex- 
acting fees  which  «re  supposed  at  the  time  to 
be  legally  demandable.  By  the  very  words 
of  the  prohibitory  clause  the  taking  is  the 
gist  of  the  offense.   Ignorance  of  the  law  will 
uot  excuse  in  any  case;  and  this  principle  is 
applicable,  and  with  irresistible  force,  to  the 
case  of  an  officer  selected  for  his  capacity, 
and  in  whom  Ignorance  is  unpardonable.  The 
very  acceptance  of  the  office  carries  with  it 
an  assertion  of  n  sufficient  share  of  Intelli- 
gence to  enable  the  party  to  follow  a  guide 
provided  for  him  with  an  unusual  attention, 
clearness,  and  precision.  On  any  other  prin- 
ciple a  conviction  would  seldom  take  place, 
even  In  causes  of  the  most  flagrant  abuse,  for 
pretexts  would  never  be  wanting."  It  may 
be  said  that,  the  people  having  elected  these 
men,  their  will  should  be  respected,  and  they 
should  not  be  ousted  for  the  offenses  charged. 
In  every  vote  I  have  given  in  this  court  I 
liuve  favored  carrying  out  as  far  as  possible 
the  win  of  the  people  as  expressed  through 
the  ballot  box,  but  the  same  constitution 
which  provides  for  the  election  of  officers 
and  for  a  discharge  of  the  duties  of  the  offi- 
cers also  prorides  for  dedaring  the  office  va- 
cant in  case  of  serious,  willful  misconduct; 
In  other  words,  where  the  officer  fails  to 
faithfully  perform  the  trust  committed  to  his 
hands.  The  doctrine  has  been  applied  In  eq- 
uity from  time  immemoriaL  Thus,  if  a  trus- 
tee mlabebaves  in  any  way  to  the  detriment 
of  the  estate,  he  may  be  removed.  Ex  parte 
Reynolds.  6  Yes.  707.  So  If  he  refuse  or 
lect  to  execute  the  tmst  it  Is  cause  for  re- 
moval. In  re  Mechanics'  Bank,  2  Barb.  440; 
De  Peyster  t.  Gloidinlng,  8  Paige,  205;  Perry, 
Trusts,  419.  and  cases  cited.  This  role  has 
been  applied  by  this  court  against  inferior 
officers  in  a  number  of  instances.  Thus.  In 
Brock  V.  Hopkins,  &  Neb.  231.  It  was  held 
that  a  derlE  of  the  district  court  was  liable 
for  damages  occasioned  by  his  negligently 
and  carelessly  taking  losufflcient  security; 
while.  If  he  exercised  a  reasonalde  degree  of 
care  In  the  performance  of  his  duty,  he  was 
not  liable.  In  Fox  t.  Heat^am.  6  Neb.  631. 
It  was  held  that  where  a  Jnst:ce  of  the  peace 
violates  flie  law,  and  abuses  his  authority, 
to  the  Injury  end  damage  of  another,  he  and 
his  sureties  are  liable  on  his  bond  for  such 
damages.  I  know  of  no  reason  why  the  same 
rule  which  would  hold  a  county  officer  liable 
for  damages  or  guilty  of  an  ofFense  for  which 
he  might  be  removed  Should  not  be  applied 


to  the  state  officers,  lite  charge  in  both  cases- 
is  substantially  the  same,  viz.  misconduct  in 
office.  If  a  county  officer  Is  guilty  no  one  wilt 
urge  as  a  reason  for  condoning  the  ofTense 
that  the  accused  was  elected  to  the  office,  and 
Qiat  the  people  would  be  deprived  of  his- 
services  by  his  removal;  and  I  iinow  of  do 
good  reason  why  the  same  rule  should  not  be 
applied  whefe  the  officer  Is  dected  by  the  en- 
tire state. 

It  Is  said  respondents  acted  Judicially  in  ap 
proving  accounts,  and  therefore  are  not  lia- 
ble for  their  acts.  The  able  attorneys  for 
the  respondents  made  no  claim  of  this  kind, 
and  therefore  it  Is  evident  they  did  not  rely 
upon  it  If,  in  approving  accounts,  they  act 
Judicially,  In  order  to  protect  them  there  are 
three  things  which  must  concur:  (1)  The- 
claim  must  be  one  they  are  authorlxed  to  au- 
dit; (2)  it  must  be  presented  in  the  form  of 
a  bill  or  voucher  showing  the  debt,  and  what 
it  is  for,  otherwise  the  board  would  be  like 
a  Judge  passing  upon  a  matter  not  before 
him,  such  as  a  matter  not  put  In  Issue;  and 
(3)  the  statute  makes  It  their  duty  to  inves- 
tigate every  <dalm.  The  protectlcoi  accorded 
to  a  Judge  against  a  private  action  does  not 
apply  when  be  is  on  a  trial  under  s^^iflc 
charges  of  Impeachment  Even  a  Judge  of 
this  court  could  not  plead  protection  against 
such  charges.  In  such  case  his  conduct  and 
general  manner  of  conducting  his  business 
may  be  inquired  Into,  and.  If  he  Is  found 
guilty  of  misconduct  on  any  of  the  (barges, 
he  may  be  declared  guilty.  But  no  Judicial 
officer  is  protected  when  he  exceeds  his  au- 
thority, and  these  respondents  very  clearly  in 
all  that  they  are  charged  with  acted  either 
without  authority  of  law  or  In  excess  of  such 
authority.  But^  in'  my  view,  their  duties  are 
not  JudtciaL  In  the  proper  aeaaa  they  do  not 
allow  accounts.  They  merely  investigate,  or 
should  investigate,  the  vouchers,  and  I3ie  aev- 
eral  lt«ns  thereof,  to  see  that  they  confmrm 
to  the  contract  In  other  words,  the  duty  oT 
the  board  is  to  let  contracts  In  a  specUed 
mannor,  and,  when  voucdiers  are  presrated 
under  such  contracts,  which  upon  examtna- 
tlon  are  found  to  be  correct,  they  are  to  cer- 
tify the  same  to  the  auditor.  The  certiilcat» 
Is  not  a  final  order  from  which  an  appeal* 
would  lie.  and  la  not  a  Judicial  act.  It  will- 
not  be  seriously  contended  that  on  officer 
who  negligently  and  improperly  certifies  a 
fraudulent  account  which  it  was  his  duty  to- 
investigate,  or  who  unlawfully  draws  mon^ 
from  the  treesmy,  is  protected  tvom  the  coii- 
sequences  of  his  acts;  and,  so  fiir  as  I  am 
aware,  no  case  so  holds.  The  rule  annonnced- 
'  in  the  case,  seems  to  me,  would  have  protect- 
^  ed  Tweed  from  prosecution.  Yet  we  Know 
that  he  was  tried  and  convicted  tot  obtaining 
monc7  frtnn  the  dty  ot  New  Toik  upon  ficti- 
tious claims  allowed  against  the  dty  by  the- 
proper  authortttea,  and  suit  was  also  brought 
In  behalf  of  the  people  to  recover  the  monoy 
so  obtained.  In  People  v.  Tweed,  OS  N. 
190,  the  petition  alleges  that  Tweed  was  pre*- 
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Ident  of  the  board  of  rapervlsora  of  the  county 
of  New  York,  and  "procured  various  pretend- 
ed claims  to  be  made  up,  purporting  to  be 
liabilities,  amounting  in  the  aggregate  to  $6,- 
108,857.85,  specified  In  a  schedule  annexed, 
which  were  presented,  and  by  the  procure- 
ment of  said  conspiratora  were  certifled  to 
by  the  three  anditors  named,"  etc,  and  It 
was  held  that  the  action  could  be  main- 
tained. 

Proof  was  introduced  on  behalf  of  the  re- 
spondents to  show  that  Dorgan^  Knapp,  and 
others  had  gtren  bonds  to  the  state.  It  Is 
evident  that  none  of  these  bonds  will  cover 
the  actual  loss  to  the  state,  and,  even  if  en- 
forced, would  be  an  Inadequate  remedy.  But 
the  giving  of  a  bond  by  an  officer  does  not 
exempt  him  from  the  performance  of  his  du- 
ty, nor  relieve  those  who  superintend  his 
acts  from  a  faithful  supervision  of  the  same. 
The  law  Imposes  the  duty  of  supervision  with 
"a  reasonable  degree  of  care."  The  duty  of 
an  officer  la  stated  by  Judge  Lake  In  Brock 
V.  Hopkins,  supra,  that  he  exercise  a  reason- 
able degree  of  care  hi  the  performance  of 
his  duty.  It  seems  to  me  the  respondents 
wholly  failed  In  the  performance  of  their  du- 
ties In  the  cases  specified  In  these  charges, 
whereby  the  state,  during  the  lU  months  that 
Dorgan  was  superintendent,  lost  a  large  sum 
of  money,— probably  not  less  than  $15,000,  and 
$234  for  resetting  tbe  boilers,— which  was  not 
a  debt  of  the  state,  together  with  tbe  sums 
drawn  to  Hopkins  and  Howe  to  go  to  Pitts- 
burgh and  the  respondents  to  go  to  St.  Louis; 
in  all,  f034.  The  overpayments  for  coal,  all 
In  16  months,  exceed  $12,000.  An  ordlnarUy 
prudent  man  would  have  required  the  vouch- 
ers to  be  In  proper  form,  giving  the  numbers 
and  wel^ts  of  the  several  cars.  There  are 
telephones  In  all  of  the  public  buildings,  so 
that  It  would  have  taken  but  a  moment  to 
make  the  proper  Inquiries  in  regard  to  the 
coal,  and  protect  the  interests  of  tlie  stato, 
but,  so  tsiT  OS  the  proof  ^ows,  such  inquiries 
were  not  made  In  a  single  instance.  A  public 
officer,  like  any  other  servant,  should  be 
faithful  to  his  employer,  to  see  that  In  all 
matters  under  his  control  the  master  shall 
not  be  defrauded;  in  other  words,  he  shall 
be  faithful  to  his  trust,  not  as  an  eye  servant, 
but  In  the  ^ght  of  God.  That  is  In  effect  the 
oatb  that  each  officer  takes  to  faithfully  per- 
form his  duty.  Our  public  Institutions  should 
be  conducted  on  business  principles,  and 
without  fear,  favor,  or  favoritism;  and  no 
money  should  be  drawn  from  the  treoBory 
except  in  strict  pursuance  of  law. 

If  thecourtshould  approve,  or  even  condone, 
the  conduct  of  the  respondents  in  these  cases, 
tbe  Infloenoe  of  the  declsitsi  win  be  felt  In 
every  department  of  business  In  the  state,  as 
tending  to  weaken  the  sense  of  faithfulness 
of  public  officers  and  employes,  and  In  every 
way  prove  detrimental  to  the  beat  Interests 
ot  society.  There  are  an  abundance  of  men 
In  the  state  who  can,  and.  If  the  opportunity 
Is  gl^en  by  their  selection  to  the  offices  filled 


by  the  respondents,  will,  faithfully  look  after 
the  Interests  of  the  state;  and,  as  the  re- 
spondents have  failed  In  that  regard,  tbe 
charges  are  well  taken,  and  should  be  sus- 
tained. I  therefore  vote  "GuUty  as  charged." 
I  fear  the  result  of  the  decision,  if  adhered 
to,  will  be  to  open  a  door  to  the  grossest  of 
frauds  in  the  public  Institutions  of  the  stitte. 
A  number  of  the  witnesses  for  the  state  tes- 
tified as  If  under  constraint,  and  there  seemed 
to  be  powerful  Influences  affecting  some  of 
them,  aside  from  the  Immediate  friends  of 
the  respondents  at  work  In  their  favor.  Tbe 
respondents,  of  oourae*  are  not  reeponsiblo 
for  these  influences,  but  It  Is  my  duty  to  men- 
tion them. 


STATE  V.  HILL. 
SAME  V.  BENTON. 
(Supreme  Ooort  of  N<^raska.  June  S.  1S&3.) 

Btatb  OmcEH— Iicfkachmb:it— Aftbb  Tekh  aw 

Offiob. 

1.  Tbe  power  of  impeacbment  conferred  by 
toe  cniistitiition  upon  the  legiKlature  extends 
only  to  ciril  officen  of  the  state,  and  this  pow- 

caniiitt  be  exercised  after  the  person  has 
fcone  oot  of  oOice. 

2.  Private  dtlzens  are  not  amenable  tohn- 
peachnipnt 

3.  The  leidslature  has  no  an^ority  to  pre- 
fer articles  of  impeachment  against  es-offirials. 

(Syllabus  1^  the  Court.) 

Original  actions  before  the  supreme  court, 
brought  tor  Impeachment  of  Thomas  H.  Ben- 
ton, late  auffitor  of  public  accounts,  and  for 
Impeachment  of  John  B.  Hin,  ex  state  treas- 
urer. Dismissed. 

P.  IL  Barry,  O.  D.  Casper,  and  Geo.  K. 
Coltou,  Managers.  Geo.  Doanu,  S.  B.  Pound, 
W.  L.  Greene,  and  G.  M.  Lambertson,  for 
prosecution.  It.  D.  Steams  and  John  H. 
Araes,  for  defendant  Bcnttm.  J.  H.  Broady. 
for  defendant  Hill. 

NORVAL,  J,  The  above-^titled  cases  pre- 
sent for  decision  the  same  question,  and,  for 
tlie  sake  of  brevil?,  will  be  considered  and 
disposed  of  together. 

The  legislature,  on  the  7th  day  of  April, 
1893,  adopted  articles  of  impeachment  against 
the  respondent  Thomas  H.  Benton,  late  audi- 
tor of  public  accounts,  charging  him  with 
having  committed  certain  official  misdemean- 
ors while  he  was  dischar^g  the  duties  of 
the  office  aforesaid.  On  the  Gth  day  of  April. 
1893,  articles  of  Impeachment  against  tbe 
respondent  John  B.  Hill,  ex  state  treasurer, 
for  misdemeanors  in  office,  alleged  to  have 
been  committed  by  him  during  the  time  he 
was  treasurer  of  the  state,  were  adopted  by 
the  lei^slature.  The  articles  of  impeaclunem 
against  each  of  the  respondoits  were  pre- 
sented to  and  filed  In  this  court  on  the  lUtl-. 
day  of  April,  18D3.  Sul»equently  a  plea  to 
the  Jurisdiction  was  filed  by  each  respondent, 
the  two  being  substantially  alike,  which  al- 
leges, in  efCect,  that  this  court  should  not 
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take  fortber  cognizance  of  iald  articles  of 
Impeachment  exhibited  and  presented  against 
him,  becanse  the  respondent,  at  the  time  of 
tbe  adoption  of  the  same,  and  wfaoi  the  first 
reBolutlon  of  Impeachment  against  him  was 
presented  to  the  bouse  ot  r^resentatlTea, 
and  at  the  time  of  the  iDvestigaticm  wbtdi 
led  np  to  aald  impeachment,  as  well  as  at 
all  limes  since,  and  for  a  long  time  befbre, 
the  first  action  In  relaUon  to  said  impeaChr 
ment  was  taken  and  had,  was  not  an  officer 
of  tills  state,  but  that  be  then  was,  and  ever 
since  had  been,  and  now  Is,  a  private  dtlzeo 
of  the  United  States  and  of  this  state;  that 
the  at&ce  to  wbldi  he  had  been  elected,  and 
which  he  had  filled,  expired  on  the  first 
Thursday  after  the  first  Toeodajr  in  January, 
1883,  and  that  at  the  general  Section  In 
1S92  his  successor  was  duly  elected,  who 
qualified,  was  Inaugurated,  and  Installed  taito 
t3ie  ofllce,  as  the  nKiCPSBor  the  respondent, 
tm  the  14tb  day  of  JanuaiT,  1803.  and  Uiat 
not  until  long  after  the  date  last  aforesaid 
was  the  Inrestlgatkm  commenced  which  re- 
sulted In  said  Impeachment. 

The  gueatbm  presented  for  our  InTcetlga^ 
tton  Is  this:  Should  tbB  plea,  to  ttie  Jurlsdlo- 
tlon  be  BOstfltned?  The  proposition,  stated 
in  a  differoit  form.  Is:  Has  the  legidature 
the  power  to  prefer  articles  of  impeachment 
against  a  party  after  his  term  of  office  has 
expired,  he  st  llie  time  of  socib  Impeachment 
b^ng  a  private  dttaoi,  and  mrt  an  officer  of 
the  steteT  Hie  question  Is  now  for  the  first 
time  submitted  to  ttia  court  for  its  conridera- 
tlon  and  Judgment  An  examination  of  the 
provMcms  of  th«  constitution  of  Nebradui 
on  the  subject  of  impeadiment  Is  necessary 
In  order  to  arrlro  at  a  correct  dedston.  By 
section  14,  art  8,  of  the  constitution  the  ez> 
elusive  power  of  impeachment  Is  conferred 
upon  the  two  houses  of  the  legislature  when 
In  Jotait  convenUon.  The  section  also  de- 
dares  that  "a  notice  of  an  impeachment  of 
any  officer  oth«r  than  a  Justice  of  the  supreme 
court  shall  be  forthwith  served  upon  the 
chief  Justice  by  the  secretary  of  the  eoiate, 
who  shall  thereupon  call  a  session  of  the 
supreme  court  to  meet  at  the  capitol  within 
ten  days  after  such  notice  to  try  the  Impeach- 
ment A  notice  of  an  Impeachment  of  a  Jus- 
tice of  the  supreme  court  shall  be  served  by 
the  secretary  of  the  senate  upon  the  Judge 
of  the  Judldnl  district  wltlitn  which  the  cap- 
itol is  located,  and  he  thereupon  shall  notify 
all  of  the  Judges  of  the  district  court  in  the 
state  to  meet  nith  him  within  thirty  days  at 
the  capitol,  to  sit  as  a  court  to  try  such  Im- 
peachment, which  court  shall  organize  by 
electing  one  of  its  number  to  preside.  No 
person  shall  be  convicteid  without  the  con- 
currence of  two-thii-da  of  the  members  of 
the  court  of  Im|>eachment,  bun  Judgment  in 
cases  of  impencbuient  shall  not  extend  fur- 
ther than  removal  from  oltlce  find  disqualifi- 
cation to  hold  and  enjoy  any  ofllce  of  honor, 
profit,  or  tnist  in  this  state;  but  the  pnrty 
impeached,  whether  convicted  or  acquitted, 
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shall  nevertheless  be  liable  to  prosecutton  add 
punishment  according  to  law.  So  officer  shall 
exeFdse  his  offldal  duties  after  he  shall  have 
been  impeached  and  nottiled  thereof,  until 
he  shall  have  been  acquitted."  Section  6, 
art  5,  provides  that  "all  dvll  <^tcera  of  this 
state  shall  be  liable  to  Impeadiment  for  any 
misdemeanor  in  office."  Section  8,  art  19, 
reads  as  follows:  "Drunkenness  shall  be 
cause  ot  Impeachment  and  removal  from  of- 
fice.*' The  foregoing  soctlons  contain  every 
provision  to  be  found  In  the  constitution  re- 
lating to  Impeachment  That  Instrument 
designates  the  persons  who  may  be  Im- 
peached, namely,  "all  dvU  o^»ni  of  this 
state.**  It  likewise  spedfies  the  grounds  for 
Impeachment  ^e  constitution  does  not,  In 
express  terms,  my  that  a  private  dtlaen  can 
be  Impeached,  nor  does  It  ctmtaln  words 
from  which  sudi  an  Inference  can  be  drawn. 
On  tlw  other  hand.  It  Is  plain  that  the  legis- 
lature has  uo  power  to  Impeadi  a  person  who 
has  never  held  any  public  office  In  this  slate. 
It  Is  dvll  officers  irtio  are  amenaUe  to  Im- 
peadimoit.  Section  S,  art.  0,  so  dedares. 
None  others  were  Intended  to  be  Indnded  by 
the  framers  of  the  constitution.  This  Is  dear- 
ly manifest  from  the  language  of  the  Instm* 
mmt  Section  S,  art  S,  makes  any  misde- 
meanor in  office  an  Impeachable  offense;  and 
sectl<m  8,  art  16,  declares  tiiat  drunkemieBS 
shall  be  cause  for  removal  from  office.  These 
are  the  only  grounds  for  impeachment  enu- 
merated In  the  nHutttutlon.  lliua  It  will  be 
seen  that  acta  committed  by  a  person  while 
In  ofitce  are  alone  impeachable.  The  provl- 
sloiis  of  section  14,  already  quoted,  are  not 
only  In  harmony  with  this  construction,  but 
they  0ve  strength  to  It  That  section  sped- 
fies the  tribunals  which  shall  try  impeach- 
ments, and  the  person  upon  whom  notice  of 
the  proceedings  shall  be  served.  It  requires 
"that  notice  of  an  Impeachment  of  any  officer 
other  than  a  Justice  of  the  supreme  oonrt 
shall  be  served  upon  the  chief  Justice  by  the 
secretary  of  the  senate,  who  shall  thereupon 
call  a  session  of  the  supreme  court  to  meet 
at  the  capitol  within  ten  days  to  tiy  the  Im- 
peachment." It  is  further  provided  that,  in 
case  of  the  impeachment  of  a  Justice  of  th% 
supreme  court,  notice  thereof  must  be  served 
upon  a  Judge  of  the  district  court  of  the 
county  in  which  tlie  capitol  Is  located,  and 
such  Impeachment  is  to  be  tried  before  all  of 
the  Judges  of  the  district  courts  In  the  state. 
While  the  constitution  makes  ample  provi- 
sion for  the  trial  of  nrtldes  of  Impeachment, 
exhibited  by  the  legislature  against  officers, 
it  neither  designates  the  tribunal  which  shall 
try  Impeachment  proceedings  against  a  pri- 
vate dtizen,  nor  does  it  spedfy  the  person  to 
whom  notice  In  such  a  case  shall  be  given. 
So  power  is  conferred  by  the  constitution 
upon  tills  court  nor  upon  any  other  tribunal, 
either  in  direct  terms  or  by  Implication,  to 
try  an  Impeachment  proceeding  against  a 
person  who  bus  never  bold  an  office.  In 
Great  Biltoln  oU  subjects  of  the  realm. 
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whether  In  or  out  of  <Aoe,  are  ImpeaehaUe; 
but  Buch  rale  does  not  prevail  In  this  conn- 
try.  Ifere  none  but  public  officers  are  sub- 
ject to  lmp«iehm«it.  Story,  Const  t  790;  9 
Amer.  &  Eng.  Eiu:.  Law.  953. 

Judge  Stoiy,  In  Us  Taluable  Commentaiies 
on  the  Federal  Constitution,  after  quoting 
section  4,  art  2,  of  that  Instrument,  which 
reads:  "The  present,  Tlce  president,  and 
all  ctvll  offlcov  of  the  United  States  shall 
be  removed  from  oSice  on  Impeachment  for, 
and  conviction  of,  treason,  bribery,  or  oth- 
er hWt  crimes  and  misdemeanors,"— says: 
"From  this  clause  it  appears  that  the  reme<ly 
by  Impeachment  is  strictly  confined  to  <dvil 
officers  of  the  United  States,  Indudlug  the 
president  and  vice  president  In  Uils  re- 
spect It  differs  materially  from  the  law  and 
practice  of  Great  Brltian.  In  that  kingdom, 
all  the  king's  subjects,  whether  peers  or  com- 
monersy  are  Impeadiable  In  parilament; 
though  It  Is  asserted  that  the  commoners 
cannot  now  be  'Impeadied  for  capital  of- 
fenses, but  for  misdemeanors  only.  Such 
Mnd  of  misdeeds,  however,  as  pecnUariy  In- 
jure tiie  commonwealth  by  the  abuse  of 
high  offices  of  trust  are  the  most  proper, 
and  have  been  the  most  usual  grounds  fbr 
this  kind  of  prosecution  In  parliament 
There  seems  a  peculiar  propriety— In  a  re- 
publican goremment,  at  least—in  confining 
the  Impeaching  power  to  persons  holding 
office.  In  such  a  government  all  the  citi- 
zens are  equal,  and  ought  to  have  the  same 
secnri^  of  a  trial  by  a  Jury  for  all  crimes 
and  offenses  laid  to  their  charge,  when  not 
holding  any  offldal  character.  To  subject 
ihem  to  Impeachment  would  not  only  bo 
exbemely  oppressive  and  expensive,  but 
would  endanger  their  lives  and  Itber^  by 
exposing  them,  agahist  ihdr  wllte,  to  pet^ 
secntion  for  their  conduct  In  exercising  their 
poUtlcal  rights  and  prlvUegea  Dear  as  the 
trial  by  Juiy  Justly  Is  In  dvll  cases.  Its  value 
as  a  protection  against  the  resentment  and 
violence  of  rulers  and  factions  In  criminal 
prosecutions  makes  It  inestimable.  It  is 
there,  and  there  only,  that  a  citizen,  In  the 
sympathy,  the  impartiality,  the  Intolllgpnce, 
and  incorruptible  Integrity  of  his  fellows, 
Impaneled  to  try  the  accusation,  may  In- 
dulge a  well-fomided  confidence  to  sustain 
and  cheer  him.  If  he  should  choose  to  ao> 
cept  office,  he  would  involuntarily  Incur  all 
the  additional  responsibility  growing  out  of 
It  If  Impeached  for  his  conduct  while  in 
office,  he  could  not  Justly  complain,  since  he 
was  placed  In  that  predicament  by  his  own 
choice,  and  In  accepting  office  he  submitted 
to  all  the  consequences.  Indeed,  the  moment 
it  was  decided  that  the  Judgment  upon  Im- 
peachments should  be  limited  to  removal 
and  disqualification  from  office,  It  followed, 
as  a  natural  result,  that  it  oiiKht  not  to 
reach  any  but  officers  of  the  United  States. 
It  seems  to  have  been  the  orifdnal  object 
of  the  friends  of  the  nntlonnl  government  to 
confine  It  to  these  Umits;  for  In  the  original 


rwAjMoaa  pn^oaed  to  the  cnnvattlon.  and 
in  all  On  snbsequeut  proceedings,  the  power 
was  expmais  limited  to  national  officvrjL" 
The  tOr^colng  quotation  i»  now  generally 
acoepted  as  a  correct  expoai.tlott  of  the  law. 
We  see  no  escape  from  (he  omclDrtam  iik 
this  state,  under  the  provl^ons  of  our  coo- 
sUtutlon  that  the  power  of  impeadunent  ex- 
tends exduitfvdy  to  public  officials.  Whew 
there  has  been  no  offldal  piilt  tba  remedy 
hy  Impeachment  will  not  U& 

It  is  urged  counsel  fbr  the  mansgpiv 
that  ex-offloers  are  lioUe  'to  impeachment 
for  official  Qdsdemeanors  committed  while- 
in  office;  tiiat  Jurisdiction  attadies  Immedl- 
atdy  upon  the  commission  of  an  Impeach- 
able offense;  and  that  the  expiration  of  th«> 
offidal  term  does  not  deprive  the  leglslatnr?- 
of  the  power  to  imp«kch,  or  the  court  t» 
try.  It  cannot  be  said  that  there  is  any  pro- 
vision of  the  constltntkm  which  expressly 
oonfers  the  authority  to  impeach  a  peraiuk 
after  he  is  out  of  office;  while  section  5.  al- 
ready quoted,  designates  the  persons  who 
may  be  Impeached  as  "aD  dvU  officers  of 
this  state."  This  language  Is  unamblgoona. 
It  means,  exlBtli^r  offlcers,^enons  In  aag» 
at  the  time  th^  are  Impeadied.  Bx-offlda]» 
are  not  dvil  officers  within  the  meaning  of 
the  Gonstltotlon.  Jurisdiction  to  impeacdi  at- 
toches  at  the  time  the  offense  Is  comndtted, 
and  continues  during  the  time  the  offender 
remains  in  office,  but  no  longer.  The  neces- 
sary Implication  of  the  provisions  in  aectioD 
14,  art  a,  of  the  constitution,  that  "Judg- 
ment in  cases  of  Imx>eadiment  dioll  not  ex- 
tend further  than  removal  from  office  and 
disqualification  to  hold  and  enjoy  any  office 
of  honor,  profit  or  trust  hi  this  state,"  Is 
that  the  offending  party  must  be  In  office  at 
the  time  the  Impeachment  proceedings  are- 
commenced.  In  cose  of  tmpuadiment.  either 
one  of  two  Judgments  can  be  pronoaiic«d.n 
namely,  removal  from  office,  or  removal  and 
disqualification  to  hold  office.  It  Is  obriowt 
that  there  can  be  no  Judgment  of  removal 
where  the  party  was  not  an  officer  wlim 
Impeadied.  It  is  claimed  by  counsel  for  the 
managers,  as  we  understand  tbdr  argument- 
that  a  Judgment  of  disqualification  can  b? 
entered  without  a  Judgment  of  removaL  All 
will  concede  that  disqualification  to  holil 
office  Is  a  punishment  much  greater  than  re- 
moval; so  that.  If  the  construction  nmteadcA 
for  by  counsel  is  the  true  one.  then.  In  case- 
the  person  Impeadied  Is  out  of  office,  he  i^ 
liable  to  a  more  severe  penalty  than  ml^ht 
have  tKen  infficted  upon  him  had  he  been 
impeached  licfore  he  went  out  of  office.  Wl' 
cannot  believe  that  the  members  of  the  con- 
vention who  framed  the  constitution  so  In- 
tended. Judge  Story,  In  discussing  the  que^)- 
tloQ  whether  a  pei'son  can  be  imiMacbed 
after  be  has  ceased  to  hold  office,  at  section 
803  says:  "As  It  Is  declared  In  one  clause- 
of  the  constitution  that  Judgment  In  case» 
of  Impeachment  shall  not  extend  further 
than  a  removal  from  officCi  and  diiqunllflca.- 
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tion  to  hold  any  office  of  honor,  trust,  or 
in\>flt  under  the  United  States,  and  In  nnoth- 
•er  clause,  that  the  'president,  vice  priesident, 
aud  all  cItU  officers  of  the  United  States 
«hall  be  removed  from  office  on  Impeachment 
Yor,  and  conviction  of,  treason,  bribery,  or 
•other  high  crimes  or  misdemeanors,*  it  would 
«eem  to  follow  that  the  senate,  on  the  con- 
viction, were  bound  in  all  cases  to  enter  a 
Judgment  of  removal  from  office,  ttaougli  It 
lias  a  discretion  as  to  Inflicting  the  ptmlsh- 
cuent  of  dlsqoallflcatton.  If,  then,  tliere 
must  be  a  Judgment  of  removal  from  office, 
It  would  seem  to  follow  that  the  constitution 
contemplated  that  the  party  was  still  In 
-office  at  the  time  of  Impenchtnent.  If  be 
was  not,  his  offense  was  still  liable  to  be 
Med  and  punished  In  the  ordinary  tribunals 
-ot  Justice.  And  It  might  be  argued,  wltn 
«ome  force,  that  It  would  be  a  vain  ezerdse 
-of  authority  to  try  a  dellnqu«it  for  an  im- 
peaebnble  offense,  when  the  most  Important 
object  for  which  the  remedy  was  given  was 
no  longer  necessary  or  attainable;  and,  al- 
though a  Judgment  of  dlsqunllflcation  might 
still  be  pronounced,  the  laniaiage  of  the 
constitution  may  create  some  doubt  whetner 
IC  can  be  pronounced  without  bdng  coupled 
^th  a  removal  from  office." 

A  number  of  declafona  by  courts  of  Im- 
peachment, bdth  In  En^and  and  In  this 
country,  have  been  dted  by  counsel  for  the 
managers  to  sustain  the  proposition  that  a 
l>eraon  whose  tcnn  of  office  has  expired, 
And  who  la  no  longer  in  office,  la  subject  to 
Impeachment.  Two  English  cases  havebeok 
mentioned.— those  of  Warren  Hastings  and 
liord  Melville,  While  It  Is  true  that  each 
"vras  impeached  long  after  he  had  ceased  to 
■lold  the  office  which  he  occupied  at  the  time 
-of  Qie  commiaalDn  of  the  offense  charged, 
j-et  no  plea  to  the  Jnriadlctlon  was  or  could 
t>e  raised,  for  the  obvious  reason  that  parlla- 
m«it  Is  omnipotent.  As  all  persons  in  Eng^ 
land— those  In  as  well  as  those  out  of  office— 
jire  subject  to  Impeachment,  Qie  Cases  of 
Hastings  and  Mel^e  are  not  in  point 

'  Ihe  next  case  Is  that  of  William  Blount, 
■who  was  a  United  States  senator  from  Ten- 
nessee. He  was  expdled  by  the  senate  for 
-official  misdemeanor,  and  was  subsequently 
Impeached  by  the  house  of  representatives 
tot  the  same  act.  He  pleaded  that  a  senator 
Is  not  a  drU  officer,  within  the  meaning  of 
the  constltutl<m,  and  also  that  he  was  not 
A  senator  when  the  articles  of  Impeachment 
were  adopted.  His  plea  was  sustained  upon 
tike  first  ground  alone,  and  therefore  the 
vnllng  In  Oiat  case  Is  not  an  nnttiority  either 
way  on  the  question  before  us. 

Judge  Barnard  was  Impeached  In  the  state 
•«f  New  7ot^  daring  his  second  term,  for  acts 
-committed  In  Us  previous  term  of  office.  £Ds 
plea  that  he  was  not  liable  to  Impeachment 
-tfor  offenses  occurring  In  the  first  term  was 
-overruled.  Precisely  the  same  question  was 
relsed  In  the  impeachment  proceedings 
.agslnst  Judge  Hubble  of  Wisconsin,  and  on 


the  trial  of  Gov.  Batler,  of  this  state,  and  In 
each  of  which  the  ruling  was  the  same  as  in 
the  Barnard  Case.  There  was  good  reason 
for  ovemiUng  the  plea  to  the  Jurisdiction  h; 
the  three  cases  Just  mentioned.  Each  re- 
spondent was  a  dvil  officer  at  the  time  he 
was  Impeached,  and  bad  been  bouSx  uninter- 
ruptedly sbkce  the  alleged  mlsderoeanom  In 
office  were  committed.  The  fact  that  the  ot- 
fenae  occurred  In  the  previous  term  was  Im- 
materlaL  The  object  of  impeachment  Is  to 
remove  a  cornet  or  unworthy  officer.  If  his 
term  has  expired,  and  he  Is  no  longer  In  office, 
that  object  is  attained,  and  the  reason  tor  his 
Impeachmoit  no  longer  exists;  but.  If  the  ot- 
fender  la  still  an  officer,  he  is  ammable  to 
Impeachment,  althou^  the  acts  cha^^ed  were 
committed  In  his  previous  term  of  the  same 
office. 

The  only  other  decision  to  which  we  have 
been  referred  is  the  Belknap  Case.  'Hiehome 
of  represmtatiTes  Impeached  William  W.  Bel- 
knap for  acts  committed  while  secretary  of 
war.  On  the  d^  the  artldes  of  Impeadiment 
were  adopted,  bnt  prior  to  thdr  edoptiim, 
Mr.  Bettnap  resigned,  and  Us  res^natloa 
was  accepted      the  president  Before  the 
trial  the  respondent  interposed  a  plea  to  the 
Jurisdiction,  on  the  eroond  that  he  hi^  ceased 
to  be  an  officer  before  he  mis  impeached. 
The  question  was  ably  a^ed,  and  the  senate 
{  of  the  United  States,  sitting  as  a  court  of  Im- 
I  peadiment  overniled  the  idea      a  vote  of 
I  87  to  20.  At  the  dose  of  the  trial  Mr.  Bel- 
I  knap  was  acqoltted.  The  senators  vrho  voted 
I  agataist  conviction,  the  record  shows,  did  so 
upon  the  express  ground  that  tlw  house  of 
representatives  had  no  Jurisdiction  to  im- 
peadi  him,  and  the  senate  was  wlUiont  Juris- 
diction to  try  him.  Inasmuch  as  he  bad  ceased 
to  be  a  dvil  officer.  So,  instead  of  the  Bel- 
knap Case  being  an'autbiwlly  in  fitvor  of  Ju- 
risdiction In  the  eases  at  bar.  It  should  be  re- 
I  garded  as  an  adjudication  against  the  proposi- 
tion. Tb»  reason  Jnrisdlctlon  should  not  be 
•  entertained  in  the  cases  against  Bent<m  and 
!  Bill  is  much  stronger  than  In  the  Belknap 
,  Cose.  There  therespondent  restgnedhisofflce 
\  on  the  very  day  he  was  Impeached,  for  the 
:  solo  purpose  of  escaping  Impeachmoit  In 
I  objecting  to  the  Jurisdiction,  he  took  advan- 
!  tage  of  his  own  acts.  Here  Benton  and  Hill 
'  ceased  to  be  officers  by  reason  of  the  expira- 
.  tlon  of  their  official  term.  They  did  nothing 
!  to  defeat  Jurisdiction. 

'    But  independent  of  authorities  or  prece- 
dents, if  we  do  not  mtoconcdre  the  meaning 
I  of  the  constitution,  ttiere  Is  no  room  for  doubt 
j  that  ex-officials  are  not  impeachable,  since 
I  dvU  officers  alone  are  enumerated  In  that  to- 
'  Btnunent  as  subJeAt  to  that  remedy.  Ihe 
term  "offlrer"  cannot  properly  be  applied  to 
a  person  who  is  not  at  the  time  in  the  hdd- 
Ing  of  an  office.  When  a  peiwm  ceases  to 
hold  an  office,  he  Immediately  becomes  a 
I  private  dtlzeo. 

Reference  has  been  made  to  certain  sec- 
I  tlona  of  the  Criminal  Code,  wtddi  provides 
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for  fhe  ptmlahment  of  ■heriffs  and  othae  <a&- 
cam  for  official  mlscondnct,  and  the  question 
Is  asked  whether  the  offmdliig  officer  nrast 
be  punished  while  he  Is  In  office  or  not  at  all? 
We  answer,  No.  But  the  same  rule  does  not 
aiqpily  to  Impeaduneats,  for  the  reason  stated 
another:  "The  two  remedies  hare  totally 
distinct  alms.  One  reme*^  Is  g^ven  against 
a  crime,  and  the  other  against  a  podtton;  one 
Is  for  tlie  punishment  of  an  offender,  the  oth- 
er for  the  pmlficatlon  of  the  pnbllc  service; 
one  Is  meant  to  reform  a  criminal,  the  other 
Is  meant  to  reform  an  office."  Again,  the 
penalty  provided  In  the  sections  alluded  to  Is 
entirely  different  from  that  In  cases  of  Im- 
peachment. In  the  former,  the  sentence  may 
be  cither  fine  or  Imprisonment  or  both,  while 
In  the  latter  the  jtulgment.  In  case  of  convic- 
tion, shall  not  extend  further  than  removal 
from  office,  and  dlsquallflcation  to  hold  office. 
Purther,  the  statute  fixes  the  period  In  whi<^ 
prosemtionB  etiall  be  commenced  for  viola- 
tions of  the  criminal  laws  of  the  state;  there- 
fbre  any  criminal  prosecution  can  be  brought 
within  that  time,  even  though  the  accus<>d 
occupied  an  official  station  when  the  offense 
was  committed,  but  is  no  longer  in  office. 

At  Qie  argument  our  attention  was  called 
liy  counsel  for  the  managers  to  sections  8,  0» 
e.  19,  Gomp.  St  1891,  which  r^ad  as  follows: 
"Sec.  8.  An  impeadiment  of  ni^v  state  oitict-r 
sliall  he  tried,  notwithstaudliiff  such  ofPcer 
may  have  resigned  his  office,  or  his  term  of 
office  has  expired;  and.  If  the  accused  person 
be  found  guilty,  Judgment  of  removal  from 
office,  or  disqualifying  auch  officer  from  hold- 
ing or  enjoying  any  office  of  honor,  proSt,  or 
trust  in  the  state,  or  both,  may  be  rendered 
as  in  other  cases.  Sec.  9.  An  Impeachment 
against  any  state  officer  shall  be  tried,  and 
Judgment  of  removal  from  office  or  of  dis- 
qualification to  hold  office  may  be  rendered, 
notwithstanding  the  offense  for  which  Bold 
officer  was  tried  occurred  durhig  a  term  of 
office  immediately  preceding."  The  conten- 
tion of  counsel  Is  that  the  foregoing  provi- 
sions not  only  grant  the  power  to  try,  but  to 
prefer  charges  of  Impeachment  against,  a  per- 
son who  has  held  office,  after  the  expiration 
of  his  term.  We  are  not  aware  of  any  rule 
governing  the  construction  of  statutes  which 
would  Justify  such  an  Interpretation.  The 
sections  quoted  have  reference  to  the  trial  of 
an  Impeachment,  and  the  Code  defines  a  trial 
to  be  "a  Judicial  examination  of  the  issues, 
whether  of  law  or  of  fact,  In  an  action." 
Code.  S  279.  The  trial  of  a  criminal  case  does 
not  include  the  retumlog  of  an  Indictment  by 
the  grand  Jury,  or  the  filing  on  information 
by  the  county  attorney.  The  trial  of  a  civil 
suit  does  not  embrace  the  filing  of  a  petition 
and  other  pleadings,  or  the  Issuance  of  a  sum- 
mons. So,  when  the  statute  declares  that  "an 
Impeachment  of  any  state  officer  shall  be 
tried,"  it  means  what  it  says,  and  nothing 
else.  The  meaning  of  section  8  is  that,  where 
a  state  officer  has  been  impeached  during  hla 
term,  he  shall  be  tried,  and,  If  found  guilty, 


Judgment  shall  be  rendered,  even  tfaon^  he 
may  have  redgned,  or  Ids  term  of  office  has 
edited,  after  the  articles  of  ImpeaduneDt 
were  exhibited  against  him.  To  hold  that 
it  confers  power  upon  the  legtslatore  to  pre- 
fer charges  after  the  resignation  of  the  offi- 
cer, or  the  ezi^tton  of  his  term,  wa«dd  be  a 
strained  and  unnatural  construction  of  the 
language  employed.  The  statute  does  not 
say  that  a  person  may  be  impeadied  after  be 
has  resigned,  or  his  term  has  expired;  nor 
does  It  otmtuin  words  which  can  reascaiably 
be  said  to  warrant  such  an  Interpretatloa. 
Section  9  provides  for  the  trial  of  an  im- 
peachment  of  a  state  officer  for  an  offense 
occurring  during  his  term  of  office  Immediate- 
ly preceding.  It  contemplates  tiiat  tbe  im- 
peachment proceedings  shall  be  commenced 
while  the  offends  Is  yet  In  office.  The  re- 
spondents being  out  of  office  at  the  time  the 
proceedings  for  their  Impeachment  were  in- 
stituted, the  le^^atnre  had  no  power  to  Im- 
peach them,  and  this  court  has  no  Jurisdic- 
tion to  try  them.  The  proceedings  are  tbere- 
fore  dismissed.  Judgment  accordingly.  Th* 
other  Judges  concur. 


ffTATB  T.  LBBBB. 

(Supreme  Court  of  Kebnuka.  *  Jane  1893^) 

Impbacbkbnt  or  Statb  Ornoaa— JnannrcTiOK— 
Amskdmbxt  or  Artiolbb. 

1.  The  constitution  of  this  state  confoi 
the  Hole  power  of  impeachment  upon  the  senate 
and  house  of  representatives,  in  Joiut  coot«31- 
tion,  and  the  legislature  cannot  delegate  that 
power  to  others. 

2.  Where  the  legislature  has  adopted  arti- 
cles of  impeachmenL  which  have  been  filed  in 
this  court,  no  Bmeodment  thereof,  in  sny  mat- 
ter of  Bubatance,  can  be  made  by  the  man- 
agers appointed  by  the  legislature  to  prosecute 
the  impeachment.  The  authority  to  adopt  and 
present  other  or  amended  articles  of  iiapearh- 
ment  or  speciGcationa  rests  alone  with  th^ 
oint  convention  of  the  two  houses  of  the  lefris- 
ature. 

3.  For  want  of  JuriBdictioa,  the  proceed- 
ings are  dismissed. 

(Syllabus  by  the  Court) 

Original  action  before  the  aupmme  court, 
brought  for  impeachment  of  Wlillani  Lccgu<. 
ex  attorney  general,  for  misdemeanors  com- 
mitted while  in  office.  Dismissed. 

G.  M.  Lambertson,  G.  W.  Doane,  S.  B. 
Pound,  and  W.  L.  Greene,  for  tlic  .Stat«'. 
John  H.  Stewart,  for  defendant 

NORVAI^  J.  The  legislature  of  this  stare, 
at  its  last  session,  adopted  and  presented  to 
tills  court  articles  of  impeachment  agalmtt 
William  Leese,  ex  attorney  general,  cliar- 
ging  him  with  misdemeanors  In  office  during 
the  period  he  was  attorney  general  of  th«" 
state.  Within  the  time  fixed  by  the  court 
liierefor,  the  respondent  answered  the  ar- 
tides  of  Impeachment  exhibited  and  pn.*- 
st'nted  against  him,  and  to  each  and  eTt*rT 
specification  therewith.  Subsequently  the 
managers  appointed  by  the  legislature  to 
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FFosecfote  the  churKes  aaked  leave  to  amend, 
la  matter  ctf  substance,  certnln  fit  the  sped- 
ficntlons  In  said  articles  of  lmDcac1irai>nt,  lo 
which  proposed  amnidinpnta  the  rrapondent 
at  the  dme  objected.  At  the  hearing  the 
appUcatlou  to  file  imeoded  apeclflcft'loos 
was  denied,  and  we  will  now  hAeSly  state 
the  reasons  for  the  conclusion  then  i-eached. 

Sectioa  14,  art  8,  of  the  oonstltntlon,  de- 
t-Inres  that  "the  senate  and  house  ot  repre- 
sentatives. In  joint  convention,  shall  have 
the  sole  power  of  Impeadbment,  hut  a  ma- 
jority of  the  members  elected  mnst  concur 
therein.  Upon  the  entertainment  of  a  reso- 
lution to  Impeach  by  either  house,  the  other 
house  sliall  at  once  be  notifled  thprectf,  and 
the  two  houses  shall  meet  In  joint  conveu- 
tion,  for  the  purpose  of  acting  upon  such 
resolution,  within  three  daye  of  5nch  notlfl- 
cntlon."  etc.  By  the  foregoing  proridon  the 
exclusive  power  of  impeaclinient  Is  cod- 
f<>rre(1  upon  the  kgislature.  Both  houses  of 
that  body  are  required  to  meet  In  Joint  oon- 
venthm  to  act  upon  a  resolution  to  Impeach 
u  stnte  officer  for  any  misdemeanor  m 
<ifHce,  and  such  a  resolution  can  only  be 
adopted  or  carried  by  the  afflrmntive  vote 
of  at  least  a  majority  of  all  the  members 
rtected  to  the  legislature.  The  authority 
ihus  given  carries  with  It  the  power  of  the 
senate  and  house  of  representatives,  under 
like  restrictions,  to  adopt  suitable  artjclea 
and  specifications  in  support  of  their  Im- 
peadiment,  and  likewise  the  authority  to 
iidopt  and  present  additional  or  amended 
articles  or  spedflcatlons  whenever  it  is 
deemed  proper  or  expedient  so  to  do.  But 
such  power  can  no  more  be  delegated  by  the 
joint  convention  to  a  committee  or  mau- 
tigers  of  Itnpcnchmcnt,  appointed  by  It,  than 
the  legislature  can  confer  authorliy  upon  a 
committee  composed  of  members  of  tliat 
bo<ly  to  enact  a  law,  or  to  change,  alter,  or 
amend  one  which  hat  been  duly  passed;  and 
In  neither  case  does  the  right  exist.  Im- 
peachm«it  Is  In  the  nature  of  an  indictini'nt 
by  a  grand  jury.  The  general  power  which 
courts  have  to  prevent  the  amendment  of 
pleadings  does  not  extend  to  either  Indict- 
ment? or  articles  of  Impeachment.  Tlie  uni- 
form holding  of  the  courts,  except  where  a 
different  rule  is  fixed  by  statute,  Is  that 
when  an  iudictment  has  been  filed  with  tne 
court  no  amendment  of  the  Instrument,  in 
matter  of  EubsUince,  can  be  made  by  the 
court,  or  by  the  prosecuting  attorney, 
ngalnst  the  consent  of  the  accused,  without 
the  concurrence  of  the  grand  Jurj-  which  re- 
turned the  indictmrait.  People  v.  Campl»!ll, 
4  Parker,  Grim.  U.  38G;  Gregory  v.  State, 
46  Ala.  151;  Johnson  v.  State,  Id.  212;  Mc- 
cjuire  V.  State.  35  Miss.  386;  Stale  v.  Sexton. 
3  Hawks,  184;  State  v.  McCarty,  2  Pin.  573; 
Kx  parte  Bain,  121  U.  8.  1,  7  Snp.  CL  Hep. 
TSl.  We  have  no  hesitancy  In  holding  that 
ine  managers  have  no  jwwer  or  authority  to 
change  in  any  material  matter  the  sppciflca- 
tluiuB  contained  In  the  articles  of  Impeach- 


mOLt  exhlUted  against  Uie  respondent  If 
they  could  do  that  It  necessarily  follows 
that  they  could  exhibit  new  articles  of  Im- 
peachment or  specidcatlous,  preferring 
charges  against  the  respond^it  not  Included 
In  the  original  accusatlosis  made  agnlnat 
him,  and  which  the  sole  impeaching  body, 
tlie  Joint  convention  of  the  legislature,  might 
have  rejected,  bad  they  been  submitted  to  it 
lot  consideration.  To  hold  that  the  man- 
agers of  Impeachment  have  the  right  to  do 
that  would  be  to  disregard  both  tho  letter 
and  splilt  of  the  constitution.  In  reaching 
the  conclusion  stated  above,  we  have  care- 
fully considered  and  given  due  weight  to  the 
hist  paragra^  of  the  artlclis  of  Imiieach- 
peachment,  which  resei'vea  to  the  senatn 
and  house  of  representaUves  of  the  state  .>f 
Nebraska,  In  Joint  convention  assembled, 
"the  liberty  of  exhibiting  at  any  tlmo  here- 
after any  further  articles  or  other  accusa- 
tions or  Impeachments  against  the  said  Wil- 
liam Leese,  late  attorney  general  of  the 
state  of  Nebraska."  All  that  can  be  rea- 
sonably claimed  for  this  provision  Is  that  the 
joint  convention  of  the  two  houses  of  the 
le^slature  reserved  the  right  to  adopt  other 
and  additional  articles  of  imponehment 
against  the  cespondent  But  the  It^islatiure 
has  not  preferred  other  or  furth<^  accusa- 
tions against  Mm,  nor  does  the  clause  abovi; 
mentioned  attempt  to  contsr  such  authority 
upon  the  managers  of  impeachment  If  It 
bad  done  so,  as  we  have  already  seen.  It 
would  be  reptignant  to  the  letter  andsidrli 
of  the  constitution. 

There  Is  another  question  disclosed  hy  the 
record,  although  not  raised  by  the  respond- 
ent, which  is  decisive  of  the  case,  and 
that  Is  tliat  the  legislature  had  no  power  to 
jirefer  the  articles  of  Imppacbment  against 
the  respondent,  and  that  this  court  has  no 
Jndlsdictlon  to  try  the  accusations  made 
against  him.  William  Leese,  when  the  im- 
peachment articles  were  adopttMl,  wab  not 
an  officer  of  the  state.  He  had  ceased  to  be 
attorney  general  more  than  two  years  prior 
to  that  time,  by  reason  of  the  expinitl(»n  of 
tlie  term  for  which  he  had  been  elected. 
Therefore,  for  the  reasons  stated  in  tho 
('pinion  In  the  Cubos  of  Benton  and  Hill, 
55  N.  W.  Rep.  704,  (filed  herewith,)  the  re- 
spondent was  not  liable  to  impeachment  for 
any  misdemeanors  in  office  which  he  may 
have  con-.ndtted  while  he  was  attorney  gen- 
craL  The  proceedings  against  him  are  for 
that  reason  dismissed.  The  other  judges 
concur. 


PARISBAU  V.  BOARD  OP  EDUCATION 
OP  PUBLIC  SCHOOLS  OP  CITY  OP 
GSCANABA. 

(Supreme  Conrt  of  MIcMgan.  Jne  SO,  1883.) 
8CBOOI.  Board— Rbsioxatiox  of  Msifitait — 

ESTOPPBL. 

Relator,  a  member  of  a  school  board, 
tendered  bis  resIgDatlon  to  the  present  of  the 
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board,  was  Dominated  for  alderman,  and  was 
present  at  a  caucus  at  wtiich  oa»  M.  was  nom- 
inated to  fill  the  vacancy  caused  by  his  resig- 
nation. One  C.  was  also  nominated  for  the 
aame  office.  Relator  was  defeated  as  alder- 
man, and  G.  was  elected,  and  so  declared  by 
the  common  council.  Kelator  tben  attempted 
to  withdraw  his  resignation.  Hdd,  that  relat- 
or is  in  no  i>o8ition  to  claim  a  seat  iu  the 
traard,  though  the  rerignatioa  from  such  office 
■should  have  been  tendered  to  the  common 
conudt. 

AppUcation  for  m«iidamus  by  Alexander 
Pariaeau  agaiust  the  board  of  education  of 
the  public  schotdfi  of  Escajiaba.  D^iled. 

Carey  &  White,  for  relator.  OahlU  &  Os- 

tronder,  for  respondent 
# 

'  LONG,  J.  Relator  asks  tbe  writ  of  man- 
-4amu9  to  oompel  the  respondent  to  rescind 
a  rootlcm  adopted  by  It  May  8,  1893,  de- 
claring one  James  B.  Champ  entitled  to  the 
seat  on  said  board  held  by  relator,  and  to 
-compel  tbe  respondent  to  admit  him  as  a 
member  of  the  board.  In  the  petition  U 
ia  claimed  that  relator  was  duly  dected  a 
member  of  the  board  at  a  charter  election 
beld  in  that  dty  In  April,  1802,  for  two 
jears;  that  be  duly  guullfled  and  acted  as 
a  member  of  the  board  until  prevaited  by 
the  action  of  the  board,  seating  Mr.  Champ 
In  his  place.  He  further  sets  up  In  his  pe- 
tition that  he  contemplated  resigning  his 
office,  and  handed  bis  written  resignation 
to  the  president  of  the  board,  but  before 
It  vraa  acted  npcm  he  withdrew  it,  and  tt 
was  returned  to  him.  He  further  shows  by 
his  petition  that  the  charter  of  the  city 
■ot  Escanaba  provides  that  all  reslguntlons 
office  shall  be  made  to  the  city  council, 
subject  to  Its  approval  and  acceptance,  and 
that  he  never  offered  any  resignation  to 
that  body;  that  the  city  clerk,  without  au- 
thority, acting  upon  information  and  belief, 
■caused  notice  to  be  published  before  the 
election,  in  April,  1803,  that  there  would 
be  an  election  to  fill  a  vacancy,  and  the  elec- 
tion was  held  for  that  reason.  That  he  has 
performed  the  duties  of  the  office  ^nce  his 
■election,  in  April,  1892,  was  present  at  the 
meeting  of  the  board,  ready  to  take  part 
In  Its  proceedings,  but  was  prevented  by 
the  board  adopting  the  resolution  unseat- 
ing him,  and  seating  Mr.  Champ.  It  is  ad- 
mitted by  the  answer  that  the  charter  of 
the  city  provides  that  one  school  Inspector 
from  each  ward  E^ll  be  elected  annually 
for  the  term  of  two  years,  and  to  hold  their 
offices  tmtil  their  successors  are  elected  and 
qualified,  and  that  such  inspectors  shall  con- 
stitute the  board  of  education.  Act  No.  241, 
Local  Acts  1891.  It  is  also  admitted  that 
tinder  the  provisions  of  the  charter  the  res- 
ignations of  officers  shall  be  made  ttt  the 
common  council,  which  consists  of  the  mayor 
and  aldermen,  subject  to  Its  approval  and 
acceptanoe.  It  Is  alw»  admitted  that  relator 
was  duly  elected  a  member  of  the  board 
In  1892,  and  acted  as  such  until  the  meet- 
ing of  tJHe  board  held  in  Uaroh.  1S93.  It 


la  alleged  to  the  answer  tbat  lii  Mardi,  18K;, 
and  prior  to  the  holding  of  caucuses  for 
the  nomination  of  dty  and  ward  ofllcm. 
the  relator  placed  In  the  hands  of  Oic  pre^- 
Ideut  of  the  board  of  education  his  wncton 
resignation  from  the  board,  and  became  a 
candidate  for  alderman  of  his  ward,  was 
nominated  by  hla  party,  and  acxiepted  tsach 
nomination,  had  his  same  printed  himhi  tb^ 
ballot  as  such  candidate,  and  was  voted  for 
as  Buoh  alderman  In  April,  1883;  bat  was 
defeated  for  that  office;  that  relator  par^ 
tldpated  In  the  caucus,  and  that  In  said 
caucus  (me  Magnus  Mattaon  was  nomliutiHl 
for  school  Inspector  to  fill  the  vacancy 
caused  by  relator's  resignation;  that  pri.ir 
to  the  holding  of  said  caucuses  the  pre^g- 
dent  of  the  board  gave  notice  to  tbe  city 
clerk  that  an  election  wotUd  be  held  to  fiQ 
such  vacancy,  and  the  clerk,  acting  upon 
such  Information,  gave  notice  of  such  elec- 
tion; that  Mr.  CSiamp  was  also  nominaied 
In  a  caucus  held  for  the  nomlnatlcm  of  city 
and  ward  officers,  and  was  duly  elected; 
that  these  votes  for  candidates  for  the  office 
of  city  and  ward  officers  were  canvassed 
by  the  common  council  of  tbe  dty.  and 
Mr.  Champ  declared  elected  to  the  office  of 
school  Inspector,  and  he  was  admitted  as 
a  member  of  the  board  of  education. 

It  is  conceded  that  under  section  IS,  c. 
4,  of  the  charter  of  Escanaba,  racancies 
occurring  in  the  board  of  education  are 
to  be  filled  by  the  board  Itself.  It  is  there- 
fore contended  by  the  rdator— First,  that 
the  election  by  the  electors  of  the  city  was 
void  for  the  reason  that  the  board  alone 
had  the  right  and  power  to  fill  the  vacancy, 
if  there  was  a  vacancy;  second,  that  tbe 
relator  never  tendered  his  resignation  to 
the  body  authorized  to  act  upon  or  accept 
it.  and  therefore  no  vacan<7  had  occurreil. 
to  be  filled  even  by  the  board  itself.  The 
question,  however,  Is  presented,  whether  the 
relator  Is  now  in  a  position  to  raise  the»e 
questions.  He  did  tender  his  redgnation  to 
the  president  of  the  board,  and  It  la  ap- 
parent that  he  knew  that  his  successor  waf 
nominated  and  presented  to  the  dectors  as 
a  candidate  for  the  plao&  He  took  part  in 
the  caucus,  and  was  himself  a  camUdnie 
for  another  office  before  the  caucus,  recelr- 
Ing  a  nomlnatifxi  at  Its  hands.  He  know 
the  dection  was  to  be  held  to  fill  the  va- 
cancy, and  acquiesced  in  that,  ^e  vot«-^ 
cast  for  the  office  were  returned  to  the 
common  coundl,  canvassed  by  It,  and  the 
result  declared,— that  Mr.  <Siamp  waa  dul.T 
dected.  Tbe  board  of  education,  acting  up- 
on that  declaraticm,  admitted  Sir.  duiiup 
as  a  member.  The  relator  then,  fur  the 
first  time  aft«*  the  tender  of  his  re^gnation, 
set  up  a  claim  that  his  resignation  was  ro 
the  wrong  body,  and  that  the  election  of 
Mr.  Champ  was  vdd.  This  moat  be  pre- 
sumed to  be  the  first  knowledge  the  board 
had  of  the  relator's  claim,  from  the  far-x 
that  It  Is  nowhere  shown  when  he  wUbtlrvw 
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his  resignation,  or  that  the  boud  had  any 
knowledge  of  Us  claim.  ttU  Oien.  It  li  true 
tbat  the  pn>^Moiui  4tf  tb*  diarter  JOm 
refilffoatioii  should  hare  been  tendered  to 
the  common  council,  bat  the  cleriE  of  tha 
dty  had  been  advised  that  there  was  to 
be  a  racaiKgr,  and,  acting  In  sood  Ifeltii, 
pnUished  tbe  notice  at  Section.  The  vote 
wna  tak^m,  and  the  council  aoted  upon  it, 
dechirhw  Mr.  Ohamp  elected.  This  was 
equlTaloit  to  an  acceptance  of  the  rdafr 
or's  resignation,  under  the  drcnmstanoes, 
1)7  the  oooncU.  The  vacanor,  by  this  aot, 
was  thai  dedared,  even  if  the  rdator  Is  b 
a  poaltlMi  to  set  up  the  claim  of  want  of 
vacancy,  and,  tlioa^  the  election  by  the 
people  may  not  be  oonaldered  as  ^vlng  Mr. 
Champ  a  rif^t  on  the  board,  yet  the  action 
of  the  board  after  the  vacancy  thns  oo> 
curred  legally  seated  Mr.  Champ,  as  the 
board.  In  case  at  a  vacancy,  had  a  right  to 
fill  it  We  thbik  the  drcnmstanoes  are  such, 
even  if  this  was  not  the  legal  effect  of  the 
action  of  the  cwnmtui  ooondl  and  the  board 
of  edooatlon,  that  the  relator  la  not  in  a 
position  to  set  np  a  claim  to  a  seat  <hi 
the  board.  It  was  his  own  action  that 
brought  about  ttda  state  of  aflColrs,  and  tiiere 
Is  no  showing  that  the  board  has  not  acted 
In  the  utmost  good  faith.  The  writ  should 
alao  be  refused  on  another  ground.  Mr. 
Champ  took  his  seat  on  the  board  after 
tkis  election,  and  has  been  exercising  the 
<lutieB  of  the  ofBce  since.  He  Is  not  made 
a  party  to  these  proceedings,  and  the  effect 
of  the  ord«-  aolied  would  be  to  oust  him 
from  the  office.  Mandamus  Is  not  the  ^op- 
er  proceeding  to  oust  him.  People  v.  De- 
troit,  IS  Midi.  388;  School  Dlst  v.  Boot,  01 
Mich.  S73,  28  N.  W.  Bep.  182;  Prey  v. 
Mlchle,  68  Mich.  323,  36  N.  W.  Rep.  184; 
Hallgreu  v.  Campbell,  82  MldL  2IS,  46  N.  W. 
Bep.  381.  The  writ  must  be  denied,  ^le 
other  justices  concurred. 


SIRDSELL  MANUrO  CO.  v.  BROWN 
et  al. 

^Supreme  Conrt  of  Michigan.   June  23,  1893.) 

COMTUCT  OF  AOaXCT—  CONSTKOCTIOX  —  BHSAOH 
BT  AOKKT^PkOMISB  to  iNtWRSE. 

1.  Defendants  were  Bfents  of  plaintiEf  cor- 
poration for  the  sale  of  clover  hullers,  under  a 
contract  by  which  they  were  to  obtain  fnll  Bet- 
tlement  for  every  machine  before  delivery  to 
the  purchaser,  and  to  guaranty  payment  for 
each  machine.  Defendants  obtained  one  ma- 
chine from  plaintiffs  for  a  purchaser  on  time, 
bat  failed  to  have  a  settlement  with  him  be- 
fore sale.  The  purchaiier  refnsed  to  pay  for 
tbe  machine,  as  being  defective,  and  four 
months  after  the  sale  returned  It  to  defend- 
ants, who  notified  ^ohitiff.  The  latter  made 
no  reply,  and  over  a  year  later  defendants  sent 
tbe  machine  to  plaintiff,  which  refused  to  re- 
ceive it.  The  purchaser  was  able  to  pay  for 
the  machine,  bat  plaintiff  did  not  try  to  collect 
the  price  from  him.  Hftd,  ttiat  defendants 
were  not  liable  for  the  price  <^  the  machine, 
but  merely  for  any  loss  which  might  accrue  to 


plaintiff  by  reason  of  their  failnre  to  obtidn  ■ 
prompt  settlemoit,  as  required  by  their  con- 
tract. 

2.  An  action  may  be  maintained  for  breach 
of  a  HiHnise  to  indorse  made  iq^ni  sufficlMit 
oonsideration. 

Brror  to  drcnlt  court,  Kent  county;  Wit 
11am  B.  Grove,  Judge. 

Action  by  the  Blrdaell  Manufacturing 
Company  against  Frank  B.  Brown  and  oth- 
ers. Judgment  for  pi««nHif,  and  defendanta 
bring  error.  Bevwsed. 

Ward  &  Ward,  for  appeUanti.   Stuart  A 

Knappen,  for  app^ea 

McORATH,  J.  Defendants  were  acting 
as  plaintiff's  agents  for  the  sale  of  clover 
hullers  at  Grand  Raplda,  under  a  written 
agreement  dated  December  29,  1SS8,  by  the 
terma  of  which  defendants  agreed  "to  re- 
ceive, and  take  good  care,  by  storing  un- 
der shelter,  of  all  machines  sent  to  them 
as  such  agents;  and,  should  any  machine 
sent  to  them  remain  unsold  at  the  end  of 
the  season,  to  store  the  same  under  cover 
until  the  next  season,  or  retiurt  the  same 
to  plaintiff.  To  take  all  orders  on  blanks 
furnished  by  the  party  of  the  first  part,  and 
to  have  the  same  prop^ly  filled  and 
signed,  showing  property  statement  of  pur- 
chaser, and  to  use  all  due  diligence  In  as- 
certaining the  correctness  of  such  property 
statements,  and  to  forward  said  orders  with- 
out delay  for  acceptance  or  rejection.  To 
receive  the  purchase  price  of  all  machines 
sold  as  aforesaid,  whether  in  money  or 
notes,  and  to  forward  tbe  same  to  the 
sold  party  of  tbe  first  part  promptly,  and 
at  the  time  of  settlement  of  each  sale. 
That  all  moneys  and  notes  and  other  se- 
curities token  for  said  dover  separators 
(or  parts  thereof)  are  to  be  received  by  de- 
fendants In  a  fiduciary  capacity,  and  not 
otherwise,  and  so  accounted  for;  and  said 
moneys,  notes,  and  securities  are  in  no  case 
to  be  used  or  appropriated  by  defendants, 
but  are  to  belong  (as  soon  as  received  by 
defendants)  exclusively  to  plaintiff,  and  to  be 
promptly  remitted  to  them  as  each  settle- 
ment Is  made.  To  invariably  have  full  set- 
tlement with  the  purch;iser  before  the  de- 
livery of  each  machine,  or  any  part  thereot,. 
To  be  personally  responsible  for  any  neg- 
lect of  the  faithful  performance  of  any  of 
the  requirements  embraced  in  this  agree- 
ment. To  sell  only  at  such  prices  and  on 
such  terms  as  plaintiff  shall  direct,  and 
hereby  guaranty  paj  ment  for  machines  sold, 
unless  said  defendants  shall,  before  sale, 
send  an  order  to  plaintiff,  with  property 
statement  of  the  purchasers  tliereon,  and 
such  order  shall  be  accepted  by  them. 
Such  order  shall  be  in  the  form  of  a  pro 
posal,  and  may  be  accepted  or  rejected  by 
said  plaintiff."  On  October  3,  1888,  de- 
fendants sent  a  telegram  to  plaintiff  at 
South  Bend,  Ind.,  as  follows;  "Will  yon 
ship  one  huUer,  two  January's  time,  good 
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paper,  our  Indorsement?  Answer  quick 
when  can  ship."  On  the  same  day  plain- 
tiff repUed:  "WUl  ship  huUer  on  that  time, 
and  can  ship  next  Monday.  Instruot  u&" 
Defendants  on  the  same  date  gave  the  fol- 
lowing instructions:  "Ship  the  huller  Mon- 
day next,  as  stated."  The  holler  was  shipped 
on  October  7th,  and  on  that  date  plaintiff 
seat  to  defnidants  the  following  bill:  "Olo- 
ver-HuUer  Dqmrtm«it  South  Bend,  Ind., 
Oct.  7,  18S9.  Brown  &  Sdiler,  Grand  Rap- 
Ids,  Mich.,  in  commission  account  with  Bird- 
sell  Manufacturing  Co.  Order  No.  2,909. 
Machine  No.  13,999.  One  No.  1  clover  huh- 
er,  trucks,  and  stacker,  9^  pulley,  $470. 
Commission  20  per  cent.,  payable  at  time, 
and  in  same  proportion  as  we  receive  our 
money,  per  contract  For  •  •  •  terms, 
•    •  If  sold   on  time,  sale  to  be 

made  subject  to  our  approval,  per  con- 
tract Transferred  from  *  •  •."  The 
huller  was  delivered  to  the  person  for 
whom  It  was  obtained,  one  Van  Amburg. 
The  notes  were  not  obtained  from  the 
purchaser.  On  November  14,  1889,  defend- 
ants wrote  plaintiff  as  follows:  "Gentle- 
men: The  last  huller  shipped  us  does  not 
seem  to  work  right  and  we  are  xmabie 
to  get  settlement  for  It  We  are  no  ex- 
perts on  huller  business,  but  the  party  we 
sold  to  tiad  worn  out  one  of  your  bull- 
ers  before,  and  said  that  he  had  no  trouble 
whatever  in  cleaning  the  seed;  but  with  this 
he  cannot  get  the  seed  through  the  sieve, 
keeps  a  man  at  the  sieve  all  the  time,  and 
then  It  will  run  over  so  that  they  have  to 
stop  and  clean  it  out  If  the  man  is  not 
there  all  the  time,  it  will  load  np  and  run 
over.  Think  will  have  to  send  a  man  who 
understands  his  business,  to  see  what  can 
be  done  with  It  before  we  can  get  settle- 
ment. Any  time  about  the  20th  of  the 
month  will  be  all  right  for  him  to  come,  as 
the  man  Is  sick  now,  and  would  rather  not 
start  under  a  week.  Let  us  hear  from 
you  by  return  mall  what  day  a  man  can 
come,  so  that  we  can  write  Iilm  to  be 
ready."  On  November  19,  18S9,  plaintiff 
replied  as  follows:  "Gentlemen:  You  wrote 
us  the  other  day  that  you  needed  an  ex- 
pert to  look  after  one  of  your  huUera  You 
also  spoke  about  tbe  party  being  sick  who 
wanted  help,  and  that  he  will  not  likely  be 
able  to  work  before  the  20th.  The  weather 
being  so  bad,  and  the  party  dck.  It  will 
be  best  for  you  to  telegraph  us  when 
everything  Is  ready  for  starting  the  ma- 
chine. You  say  he  has  trouble  about  get- 
ting tbe  seed  through  the  sieve.  Do  you 
mean  the  recleaner  or  the  wire  shoe?  It 
is  quite  likely  that  If  he  would  lower  the 
tall  board  as  low  as  possible  behind,  and 
put  on  plenty  of  wind,  he  will  have  no 
trouble  whatever  about  the  shoe  clogging 
up.  Tell  him  he  need  not  be  uneasy  about 
blowing  over  seed.  If  the  trouble  is  with 
the  recleanw,  perhaps  the  screens  need 
wadiing  off.  They  get  dirty  or  gummy,  and 


the  holes  Uiereby  become  too  snmlt  for  let- 
ting the  seed  through  properly.  If  tbe  cyl- 
inder concaves  are  properly  adjusted,  anJ 
the  tall  board  kept  down  behind,  and  plenir 
of  wind  let  on,  we  have  no  doubt  but  ttiui 
everything  will  run  all  rl^^t  It  is  qnlie 
likely  that  some  of  bis  belts  are  too  loose 
We  Inclose  cut  with  one  of  the  beitB 
marked  In  red  Ink  If  he  will  keep  this 
belt  good  and  tlgftt,  and  Oie  fan  belt  also 
tight,  we  are  qiilte  sm'e  he  will  need  lut 
expert"  On  November  22,  1S89,  defeDda&L$ 
wrote  again  to  plaintiff  as  ftdlows:  **G«d- 
tlemen:  Answering  yours-  of  Nov.  19th, 
would  say  that  it  will  be  necessar^r  to  send 
a  man  to  see  to  this  huller,  as  the  customer 
has  got  balky.  You  can  send  a  man  at  any 
time  within  a  week  if  it  stops  raining,  and 
we  will  see  then  what  can  be  done."  After 
this  lettw  was  written,  and  on  November 
aoth,  one  Altland,  a  representative  from  the 
home  office,  vltited  Grand  Rapids,  saw  de- 
fendants, and  also  Van  Amburg.  At  that 
conversation  Van  Amburg  iolA  Altland  that 
he  would  not  settle  for  the  machine  uniil 
it  was  made  to  give  satisfaction.  Altland 
says:  "I  proposed  to  Van  Amburg  that  we 
could  try  tbe  machine,  and  he  agreed  to 
It  and  set  the  27th  day  of  December  for 
us  to  be  here,  to  hove  an  expert  to  show 
how  tile  machine  would  work."  On  De- 
cember 7,  1889,  plaintiff  wrote  defendants 
as  follows:  "Gentlemen:  Our  Mr.  E.  W. 
Altland  reports  that  Mr.  McCord  does  not 
expect  to  start  up  his  huller  again  until  be- 
tween Christmas  and  New  Years.  If  con- 
venient, we  wish  you  would  notify  us  either 
by  letter  or  wire  about  three  days  before 
he  desires  to  start  the  machine,  ^vlu^  tbe 
exact  day.  If  possible,  and  we  will  have 
some  one  there  to  see  that  it  operates  prop- 
erly. Prom  what  Mr.  Altland  says  we  are 
satisfied  that  the  trouble  lies  exactly  where 
we  wrote  you  In  our  last  letter.  All  that 
will  be  necessary  In  this  case  will  be  to 
lower  the  concave,  or  tjike  out  all  of  tbe 
teeth  except  one  row.  If  the  dover  is  dry 
enough,  and  then  lower  the  tall  board  at 
the  rear  end  of  the  machine,  and  turn  on 
plenty  of  wind.  If  that  Is  done,  the  shoe 
will  be  kept  clean,  and  the  huller  will 
work  to  everybody's  entire  satisfaction." 
To  this  letter  defendants  replied,  Decem- 
ber 8th.  as  follows:  "Gentlemen:  The  ar- 
rangement your  Mr.  Altland  made  with 
Mr.  Van  Amburg  Is  that  they  were  to 
start  the  huller  on  Friday  between  Clirlst- 
mas  and  New  Years,  and  that  you  were  to 
have  a  man  there  at  that  date."  On  De- 
cember 14,  1889,  defendants  again  wrote  to 
plaintiff  as  follows:  "Gentlemen:  Mr.  Vau 
Amburg,  who  has  the  huller  that  Is  unset- 
tled for.  called  yesterday,  to  let  us  know 
that  since  he  had  been  away  from  home 
there  had  another  huller  come  In,  and  dwM 
all  of  the  work  in  his  neighborhood,  incluu- 
Lng  the  Job  that  the  machine  was  to  iiavf 
been  tried  on.   He  says  that  there  Is  b* 
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use  In  talking.  If  he  should  keep  the  huller, 
he  could  never  get  work  to  do  with  It  In 
that  country  again.  Be  makes  a  propoid- 
tion  to  deliver  the  huller  back  here,  lose 
Ms  freight,  and  pay  $50  for  what  he 
has  damaged  it  This,  he  says,  la  all  tliat 
be  will  or  can  do.  He  is  perfectly  re^jwn- 
slble  for  a  dozen  hullers,  and  we  hare  bad 
a  great  amount  of  deal  with  blm,  and  al- 
ways found  liim  perfectly  straight;  but  he 
is  very  headstrong  and  set  in  his  way.  and 
wh^  he  gets  an  idea  that  a  thing  Is  not  right 
it  is  Impossible  to  change  it  If  you  wish 
to  accept  bis  prtq^oattlom,  yoa  may  have  the 
$5U,  and  carry  the  huller  In  stock  here  untU 
another  year.  He  wUl  clean  the  huUer  up; 
and,  as  it  has  nevw  hulled  but  a.  few  days, 
thinks  it  Is  .not  damaged.  We  should  Judge 
that  this  would  be  the  best  way  ont  of  the 
trouble,  but  if  you  liare  any  other  idea  in 
the  matter,  perhaps  you  hud  better  aeaH 
-Mr.  Altland  back  here  to  talk  to  him,  as 
we  have  done  all  we  possibly  can  to  get 
the  settlemrat  Iflease  let  us  bear  from 
you  1^^  return  mall,  so  that  we  can  dose 
the  matter  up  one  way  or  the  other."  On 
December  18,  18S9,  piaintUt  repUed,  refus- 
ing to  accept  the  proposltioD,  and  stating 
that  "tbe  facts  of  ^  caie  are  that  the  ma- 
chine was  shipped  to  you,  for  we  did  not 
know  whom,  on  October  7th  last,  which  we 
did  <m  a  telei^apb  order  from  yon,  In  which 
yoa  stated  that  yon  would  IndtHrse  the  pa^ 
per.  We  beard  nothing  fortber  In  regard 
to  this  madiine  until  November  14th,  un- 
der whldi  date  you  wrote  us  that  the  ma- 
chine did  not  wean  to  work  as  it  should, 
and  that  yoa  were  nnabte  to  get  settlement 
for  aamfc  Ton  also  Mated  that  the  trouble 
aeemed  to  be  bi  tbe  mill.  When  Mr.  Alt- 
land  called  iHKm  yoa  recently  he  reported 
fully  in  regard  to  this  matter,  and  said  that 
there  was  not  the  least  doubt  in  tJxe  world 
bat  i^t  tiie  nuMdiine  was  all  rifl^t  He 
also  farther  stated  that  Mr.  Van  Ambtirg 
now  expects  to  quit  the  threshing  buataiess 
on  account  of  bis  eyes,  and  says,  were  It 
not  for  tills,  be  is  of  ttie  <^ilnion  that  Hr. 
Van  Araburg  would  not  take  the  position 
he  has  in  tbe  matter.  Tb  som  up  this  mat 
ter  lu  aboTe  stated:  The  madiine  was  sent 
without  any  order,  and  on  your  guunnty, 
and  we  diall  look  to  yoa  for  tlie  payment 
for  the  holler,  on  your  goamn^  on  the  pa- 
per taken  for  It  We  regret  Tery  mwdi 
that  this  nutter  haa  taken  tbe  shape  that  it 
has,  and  are  Inclined  to  tbe  opinion  tbat, 
had  yoa  takm  Ur.  Van  Amburg's  order  fbr 
tbe  madUne,  or  settled  fbr  it  when  he  took 
it,  this  action  on  his  port  would  bare  been 
avoided.**  To  this  letter  d^endants  replied 
OS  follows:  **Oenaemen:  Yours  of  tiie  16th 
Is  at  band,  and  contents  noted,  and  in  an- 
swer to  same  will  say  that  ours  of  the  14th 
was  not  a  request,  as  you  aeem  to  take  It, 
but  was  merely  a  statement  of  what  Mr. 
Van  Ambatg's  proportion  was,  and  what 
oar  idea  cf  tbe  matter  was.  *  *  *  As 


for  Ur.  Van  Amburg's  quitting  the  thresh- 
ing business,  will  say  that  be  hasn't  the 
least  idea  of  doing  so.  As  we  wrote  yon 
before,  Mr.  Van  Amburg  Intended  to  have 
the  machine  tried  on  the  Friday  between 
Ohrlstmus  and  New  Years.  He  was  here 
in  the  city  on  Jury  at  the  time  this  agree- 
ment was  made,  and,  when  he  went  home 
at  the  end  of  the  week,  found  that  another 
machine  had  got  in  and  done  the  woric,  so 
that  ther^  Is  no  Job  1^  to  try  it  on.  Aa 
regards  our  ordering  the  machine*  will  soy 
tliat  we  don't  go  hack  on  ordering  the  ma- 
dnine,  nor  on  mnhing  good  our  ordm,  but 
until  you  makb  the  machine  work  satlsfac- 
turily  or  fulfill  your  guaranty,  you  will  not 
be  able  to  get  pay  for  it  *  *  *  If  you 
wish  to  have  anything  done  with  Mr.  Vuu 
Amburg  you  can  sena  one  of  your  repre- 
seutatives  to  Interview  him."  In  Mai-di, 
18U0,  Van  Amburg,  between  two  days,  took 
the  huller  bade  to  Grand  Bapids,  and  letc 
it  In  front  of  defmdants'  place  ot  business. 
After  it  bad  remained  there  for  some  time, 
defendants,  to  protect  it,  placed  It  under 
ooTW.  After  this,  and  In  Apiil,  plaintiff's 
agent,  Altland,  again  visited  tinuid  Rapids, 
and,  with  tbe  knowledge  of  the  diqioaltiMi 
made  of  tbe  bulla,  called  upcni  A'an  Am- 
burg in  person  and  alone,  and  demanded  a 
settlement  for  tbe  huller,  bat  Vui  Amburg 
refused  to  pay.  On  November  13,  1890. 
defendants  wrote  to  plaintUf  as  fbllows: 
"Qentlemeu:  There  still  remains  in  stock 
hara,  bdonging  to  you,  tbe  Mo.  1  huller  for- 
meriy  ordraed  for  Mr.  Van  Amburg.  We 
notlfled  your  Mr,  Altland  wfara  here  last 
winter  that  Mr.  Van  Amburg  bad  retomed 
the  holler,  and  asked  to  bare  an  ordor  for 
8bipm«it  of  tbe  hullwi  We  have,  accord- 
ing to  contract  stored  the  machine  under 
cover  op  to  tbe  present  time,  and  have  never 
received  an  order  from  you  for  the  return 
of  tiie  modilne.  We  new  ccmslder  that  we 
have  stored  the  machine  longer  than  our 
contract  requires,  and  we  now  need  the 
store  room.  The  machine  Is  here,  subject 
to  your  order,  and,  according  to  terms  of 
contract,  we  trust  you  will  give  us  ship- 
^g  orAen  fbr  this  at  once,  as  we  do  not 
think  we  should  be  called  upon  to  store 
it  longer.'*  No  r^ly  was  made  to  this  let- 
ter, and  In  August,  1891,  defendants  shipped 
the  holler  back  to  plsbitlfl,  but  plointlir 
reFnsed  to  recdve  it,  and  what  became  of 
It  does  not  appear.  This  suit  was  then 
brought 

The  court  Instructed  the  Jury  as  follows: 
"(l)  Tbe  evidence  In  the  case  docs  not  show 
that  there  was  a  sale  from  tbe  plaintiffs  to 
the  defendants  of  this  clover  huller;  but  It 
does  show,  under  the  construction  whldi  I 
fbel  bound  to  place  on  the'  agreement,  name- 
ly, the  tdegrnms  In  connection  with  the  con- 
tract of  agency,  that  Uiese  defendants,  in  send- 
ing forward  the  telegram  that  was  first  read, 
acted  as  the  agents  of  tbe  plalntUEs  la  tills 
salt  •  •  • 
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"CO  In  thta  contract  of  agency  there  Is  a 
proTtalon  that  the  party  of  the  flnt  part- 
that  Is,  the  plaintiffs  In  this  suit— agreed  to 
furnish  to  the  said  parties  of  the  second 
part— that  la,  the  defendants  In  this  suit— 
such  number  of  clover  separators  manufac- 
ture by  the  said  party  of  the  first  part  as 
the  said  party  of  the  second  part  may  be 
able  to  sell  as  their  agent  prior  to  January  1, 
1S90;  the  said  party  of  the  first  party  re- 
servlng  to  themselves  the  right,  In  case  they 
shall  not  be  able  to  fill  all  orders  sent  them 
by  the  party  of  the  second  part,  to  restrict 
said  party  of  the  second  part  to  such  num- 
ber of  machines  as  they  may  be  able  to  sup- 
ply, even  though  the  terms  and  cmdltions  of 
orders  received  at  the  office  may  be  accepted 
and  acknowledged,  and  shipment  promised, 
llils  provision  In  the  c<mtract,  as  well  as  the 
fact  that  resort  Is  had  to  the  mode  of  boslr 
ness  between  the  parties  to  CMUtsrae  that 
phrase  of  the  first  tel^^ram,  to  whldi  I  hare 
called  your  attrition,  among  other  things,. 
has  led  me  to  the  conclusion  to  Interpret  and 
conatme  these  telegrams  together  with  this 
original  contract,  and  to  hold  that  whatever 
contract  was  made  In  reference  to  this  buU- 
er  was  by  the  defendants,  as  agents  with  the 
plalntUfa.  as  tiielr  principal;  In  other  words, 
that  it  was  on  their  part  done,  and  on  tlie 
part  of  the  plalntlllGi  nudenrtood  u  done, 
with  refwenoe  to  their  duties  u  agents,  and 
nnder  this  contract  of  agency. 

"(3)  If  there  is  any  recovery  1^  or  mi  the 
part  of  plalntilEs  in  tUa  suit,  it  must  be 
nnder  the  fourth  count  of  tlie  deduatton; 
and  the  fourth  count  charges  these  defokd- 
ants,  as  agmta,  nnder  the  agreement  lhat  was 
put  in  evldoice  of  tlu»  owtnct  ot  agency, 
it  sets  forOi  the  agreemoit.  it  sets  forth 
that  contract  of  agen^.  It  sets  forth  as  a 
part  of  the  agreement  that  the  idalntifls  at 
the  q>edal  instaxtoe  and  request  itf  the  de- 
fendants. It  sets  forth  that  on,  to  wit,  the 
4th  day  of  October,  188»*  In  considemtiink 
Oat  ttie  said  pl^tiflb  at  the  i^eclal  Inr 
stance  and  request  of  the  said  defendants 
would  di^ver  to  them,  the  said  defendants, 
OB  the  7th  day  of  October,  1889,  at  Grand 
Baplda.  In  the  state  of  Michigan,  aforesaid, 
<me  of  the  plainttlt^  number  me  clover  hull- 
era,  im  the  terms  tiiat  defendants  should  ac- 
cept  said  hnller  at  a  certain  price,  to  wit,  at 
the  price  ot  four  hundred  and  seventy  dc^lars, 
and  wonUl  have  full  settlement  with  the  pur^ 
duser  thereof  torthe  same  t>efore the  delivery 
to  him.  and  take  In  payment  therefor  the  two 
promlsaoET  notes  of  the  purchaser  thereof, 
each  for  one-half  of  said  amount,  and  one  of 
said  notes  to  become  due  on  January  1,  1890, 
and  the  other  of  said  notes  to  become  due 
on  January  1,  1801,  and  both  to  be  indorsed 
by  defendants  and  delivered  to  plalntiSs,  to 
wit,  within  sixty  days  from  October  3,  1888; 
and  the  said  defendants  then  and  there  on 
the  day  and  year  last  aforesaid,  undertook 
and  promised  the  plaintiffs  to  take,  sell,  aet- 
fle,  and  pay  for  said  clover  hnllw  according- 


ly.'  That  Is  the  agreement  set  forth  In  thla 
count  of  the  declaration  substantially;  and 
then  it  is  averred  that,  in  reliance  upon  ttils 
agreement  and  undertaMug  on  the  part  of  the* 
defendants,  the  plaintiffs  did,  on  the  7th  day 
of  October,  deliver  to  the  defendants  said 
clover  hnller,  on  the  terms  and  conditions 
aforesaid,  and  that  the  defendants  sold  and 
deUvered  It  to  Wmiam  Van  Amburg.  Now 
follows  the  allegation  in        dedaraUon  as 
to  the  breach        the  defendants  of  me 
agreement  set  forth  in  the  declaradon.  And 
the  allegation  of  breaches  of  ^t  agreemoit 
Is  as  follows:  That  the  said  defendants,  not 
regarding  their  said  promise  and  undertak- 
ing, but  contriving  and  lnt«idli^  to  deceive 
said  plalntUb,  did  not  have  full  settlement, 
or  any  settlement,  with  said  pordiaser,  to 
wit,  William  Tan  Amburg.  for  said  huUer. 
before  the  ddlvery  thweof  to  him.  but,  on 
the  oontrary,  dellrered  It  to  htm,  said  Van  Am- 
bnrg,  without  any  settlement  whatever;  and 
said  defoidants  did  not,  altboua^  often  re- 
qnested  so  to  do,  take  from  said  purchaser, 
to  wit,  said  Van  Amburg,  and  deliver  to 
plaintiffs,  the  promissory  notes  above  mex^ 
tt<med,  or  any  notes  whatever,  for  said  dovw 
huller,  altbengh  more  than  sixty  days  have 
elapsed  sl&ee  tbo  ddlvwy  of  said  hnUer  to 
said  dctfoidants,  and  the  same      tbmn  to 
ssM  Tan  Amburg;  but  witimnt  anthority. 
and  contrary  to  the  orpross  direction  of  said 
pUdntiftB,  said  defendants  received  bade  said 
hUller  ttom  said  Tan  Ambnig,  and  att«npted 
to  reUeve  blm,  said  Tan  Ambnig.  (tf  all  lia- 
bility ttierefOr."  Sobstandally  thA  arerments 
of  tlie  treadles  of  the  agreement  relied  nprai 
by  the  plalntifb  are  the  ne^ect  to  have  a 
settlement  before  Ae  ddtvuy  of  the  mscblne; 
the  ne^ect  to  take  notes  for  Uie  psymait 
from  the  purchaser,  and  indorse  them  and 
deliver  them  to  the  idaln  tiffs  within  dxty 
d^;  and  the  averment  that  wiOioat  au- 
tlKnity,  and  cfmtraiy  to  the  express  directions 
of  the  plaintiffs,  the  defendants  reedved  the 
huller  bade,  and  attempted  to  rdleve  Van 
Amburg  of  all  liability  therefor.  Xow,  It  is 
imder  this  eotmt  of  the  declamtiwi  that  tine 
plaintiffs  must  recow,  if  they  recover  at  all; 
and  tbB  claim  on  the  part  of  the  defendants 
is  that  this  maddne,  being  a  clover  tauller 
manufactured  by  the  plaintifCs,  and  sold  by  the 
plalntlCCs.  throui^i  their  agents,  the  d^end- 
ants,  to  Van  Amburg,  and  delivered  to  Van 
Amburg,  carried  with  It  an  implied  warranty 
that  it  was  reasonably  fit  for  the  purpoae  for 
which  it  was  deigned,  and  ttmt  It  was  not 
reasonably  fit  for  that  purpose;   In  other 
words,  that  It  would  not  do  the  woric  that  a 
dover  huller  is  intended  to  do.— would  not 
do  It  properly.   And  It  Is  further  claimed  on 
the  part  of  the  defendants  that  they,  aa 
agents,  did  all  that  was  required  of  tliem 
under  this  contract;   and  that,  as  soon  as 
they  ascertained  that  the  machine  had  been 
tested,  and  that  It  was  claimed  by  th.e  pur- 
chaser. Van  Amburg,  that  It  would  not  per- 
form the  work,  they  notified  the  plalntifls. 


Digitized  by  Google 


Uich.) 


BIKDSELL  MAXUF  G  CO.  v.  BROWN. 


805 


and  gave  the  plnlntifb  an  opportunity  to  send 
a  man  forward  here  and  put  the  machine  In 
working  order,  and  make  It  work  if  It  would. 
Undoubted^  the  plaintiffs  bad  a  tight  to 
such  a  notice,  and  had  a  right  to  have  the 
opportunity,  when  Informed  that  the  machine 
would  not  do  the  work,  to  attempt  to  put  it 
in  working  order  to  make  It  work.  And 
there  Is  a  question  for  70U  to  consider  in  this 
case  whether  or  not  ttiey  were  afforded  suf- 
ficient opportunity — reasonable  opportunity— 
so  to  do;  and  upon  the  part  of  the  defend- 
ants, tlut  Mr.  Van  A  in  burg  gave  timely  no- 
tice to  them,  and  that  they  gare  the  notice 
to  the  plaintiffs.  It  Is  claimed  on  the  part 
of  the  plaintiffs  tlint  tbey  were  not  afforded 
a  reasonable  opportunity;  that.  In  fact,  they 
woro  prevented. 

"(4)  Now.  It  Is  a  rule  of  law  that.  In  the 
case  of  a  sale  of  macliinery,  such  as  a  clover 
huller,  an  Implied  warranty  accompanies  it 
Ibnt  the  machine  is  reasonably  fit— suitable— 
to  do  the  work  for  which  It  is  designed  and 
sold.  The  questions  in  this  case,  then,  are 
whether  or  not  this  machine  was  reasonably 
fit  to  do  the  work  for  which  It  was  Intend- 
ed, and  the  burden  Is  upon  the  defendants, 
BO  far  as  that  Is  material  to  the  Issue,  to 
show  that  this  huller  was  so  Imperfect  that 
it  could  not  reasonably  be  made  to  do  the 
work  for  which  It  was  Intended. 

"(5)  The  avwments  In  the  declaration  In 
regard  to  the  ne^ect  of  the  defendants  to 
make  settlement,  and  to  take  these  notes, 
are,  under  the  testimony^  fully  establi^ed. 
There  was  no  settlement  made.  It  Is  a  con- 
ceded and  undisputed  fact  in  the  case 
tbat  tttere  was  no  settlemMit,  and  also  an 
undisputed  fact  in  the  case  that  no  notes 
were  taken.  Hie  bnller  came  here,  and  It 
was  delivered  to  Tan  Ambnrg  on  bis  oral 
order  that  he  gave  in  llie  first  instance.  He 
tested  It,  and  he  claimed  that  It  did  not 
do  the  work.  The  jdalntlffB  claim  tiiat  It 
would  do  the  wort  If  they  had  an  opporta- 
nity  to  f^ve  It  a  fiilr  trlaL  Now,  these  aver- 
ments, that  I  say  are  nndlsputed,  do  not 
render  the  defendants  liable,  unless  tlielr 
brrach  of  them  caused  the  damage  that  the 
plaintlffii  have  sustained,— unless  the  Injury 
which  Uie  plaintiffs  claim  resulted  or  M- 
lowed  so  tbat  the  defendants  are  liable.  It 
wonld  not  make  veiymnch  difference  wheHier 
the  settlements  were  had  and  notes  taken  or 
not  If  tbe  purchaser  was  perfectly  solvent, 
and  payment  could  be  enforced  against  him; 
and,  if  there  was  a  sale  in  Ibis  case  to 
Tan  Amburg  that  would  bind  Van  Ambuig, 
then  the  plaintiffs  in  this  case  could  en- 
force it  against  Van  Amburg,  and  the  mere 
omission  to  take  the  notes,  or  to  have  set- 
tlement at  the  time,  would  not  be  the  cause 
of  any  damage. 

"(Q  But  it  la  claimed  in  tibls  case  on  the 
part  of  the  plaintiffs  that.  If  Van  Amburg 
was  liable  at  all,  these  defendants  released 
him  from  the  liability  by  receiving  bade 
(th^  bebig  agents  of  12ie  plaintiffs)  and  1^ 


accepting   this  huUer   on   Van  Ambur^s 
claim  that  it  did  not  fulfill  the  implied  war- 
ranty which  I  have  mentioned,  and  there- 
fore on  that  they  seek  to  recover  against 
these  defendants  for  a  breach  of  their  duty 
on  this  contract  as  agents.  Now,  If  you  And 
{  from  the  testimony  that  this  machine  could 
I  be  reasonably  made  to  do  the  work  for 
I  which  it  was  Intended,  then  Van  Amburg 
I  would  have  no  right  to  return  It  That 
j  alone  would  not  be  sufficient  to  entitle  the 
1  plaintiffs  to  recover  In  this  action,- merely 
I  finding  Hiat  Van  Ambui%  had  no  Just  reason 
j  to  return  it  Merely  finding  as  a  fact  that 
;  the  machine  was  not  capable  of  doing  the 
I  work  for  which  it  was  intended  would,  not 
,  be  sufficient  to  entitle  the  plaintiffs  to  re- 
i  cover  Id  this  action.  In  my  Judgment;  be- 
I  cause.  If  he  had  not  any  right  to  retiu-n  It, 
i'  they  could  easily  enforce  the  sale  against 
i  him,  and  ho  would  be  the  proper  man  to 
!  sue  and  recover  from,  in  my  Judgment.  But 
If.  in  addition  to  finding.  If  you  should  find 
it  to  be  a  fact,  that  the  machine  could  not 
be  reasonably  made  to  do  the  work  for 
which  It  was  intended,- If,  in  addition  to 
I  that,  you  should  also  find  that  these  defend- 
I  ants,  without  authority  from  the  plalnUffs, 
j  or  contrary  to  their  express  directions,  re- 
ceived the  huller  back  from  Van  Amburg. 
!  and  attempted  to  relieve  Van  Amburg  of  all 
j  liability  therefor,  and  did  relieve  him  by 
I  acceptkg  It  back.— then  the  defendants  are 
I  liable.  And  I  think  as  a  matter  of  law,  if 
[  Tan  Amburg  set  up  tbe  claim  that  the  ma- 
:  (diine  did  not  fulfill  the  imidled  warranty. 
I  that  It  was  not  capable  of  doing  what  It 
,  was  intended  to  do;  if  on  that  claim  he 
:  sought  to  retnm  It,  and  did  return  It,  to 
I  the  defendants,  and  they  accepted  it,— then 
I  Tan  Ambui^  would  be  released.  Tlie  plain- 
:  tlfb  would  be  bound  by  tbat  act  of  their 
I  agent.  Tan  Amburg  would  be  released;  and. 
if  these  defendants  did  not  have  Just  cause 
tar  releasing  him,  they  would  render  them- 
selves liable.  In  otber  words.  If  ttic  ma- 
chine conid  be  reasonably  made  to  do  Ita 
work  by  the  plaintlffii,  and  they  had  not 
omitted  opportunity,  when  it  was  afforded 
tliem,  to  do  it  then  tiiere  would  be  n*  right 
to  return  It  The  defendants  elalm.'^  how- 
ever, that  tbey  did  everytlilng  that  tiiey 
1  could;  that  th^  tried  to  get  a  settlement; 
'  tluit  Uiey  acted  as  agents  for  their  princl- 
'.  pal,  and  kept  in  mind  tbe  Interest  of  their 
!  prlndpal  as  well  as  thdr  own;  and  th^ 
:  daim  that  the  testimony  shows  that  the 
;  huller  would  not  do  the  work.  If  yoa  find, 
;  then,  these  two  propositions  in  fiiTor  of  the 
I  plaintiffs:  If  you  find  tliat  tiie  ma<dilne  oonld 
:  be  reasonably  made  to  do  the  work,  and 
{  that  these  defendants  accepted   it  back 
j  whm  they  on^t  not  to  have  done  it,  had 
•  not  any  right  to  do  It,  and  rdteved  Van 
1  Amburg  from  liability,— then  your  verdict 
will  be  for  the  plaintiffs;  otherwise  not. 

"(7)  A  Juror:  I  would  like  to  »Bk  a  ques- 
tion, it  not  impropw.  Would  it  be  consM- 
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ered.  In  law,  any  acceptance  of  It  back  In 
the  manner  In  which  it  waa  returned  accord- 
ing to  the  evidence?  The  Court:  Well,  in 
that  regard,  if  you  find  from  the  OTid^ce 
that  the  machine  was  returned  by  Van  Am- 
burs,  and  left  In  front  of  or  near  the  prem- 
ises of  the  defendants  without  their  con- 
sent, without  their  knowledge;  that  they 
notified  the  plaintiffs  of  Its  return;  that 
they  took  It  under  cover  merely  for  the  pur- 
pose of  protecting  It  and  sheltering  It,  under 
the  provision  lu  the  contract  which  required 
them  to  shelter  machines  kept  over,— !t 
would  not  be  an  acceptance  that  of  Itself; 
but.  In  determining  whether  or  not  there 
was  an  acceptance,  consider  all  of  the  efforts 
that  were  made  on  the  part  of  the  defend- 
ants to  make  a  collection  for  the  machine. 
You  may  consider  whether  any  communica- 
tion or  Interview  was  had  between  them  and 
Van  Amburg,  or  any  understanding  whatev- 
er between  them,  In  that  regard,  and  what 
they  did  In  regard  to  sendiog  the  machine 
back,  and  the  time  it  was  sent  1iack»— all 
these  facts  and  circumstances." 

The  learned  circuit  judge  was  right  in 
holding  that  whatever  contract  was  made 
In  reference  to  the  huUer  was  made  by  de- 
fendants as  agents  (or  plaintiff.  That  re- 
lation was  at  no  time  changed,  nor  was  the 
relation  between  plaintiff  and  Van  Amburg 
altered  by  the  failure  on  the  part  of  defend- 
ants to  observe  secret  Instructions.  Van 
Amburg  seems  to  have  been  financially  re- 
sponsible. This  record  contains  no  evidence 
of  collusion  between  defendants  and  Van 
Amburg;  nothing  that  Is  not  consistent  with 
entire  good  faith  on  the  part  of  the  defend- 
ants. If  plaintiff  lias  suffered  any  damage. 
It  would  seem  to  be  because  It  has  not  pur- 
sued Vim  Amburg.  Defendants  could  not 
be  held  as  Indorsera  upon  a  mere  promise 
to  Indorse.  If,  however,  the  promise  to  In- 
dorse Is  made  upon  a  sufficient  consideration, 
an  action  may  be  maintained  for  the  breach. 
2  Tars.  Notes  &  B.  15;  1  Daniel,  Neg.  Inst 
I  CS9a;  Tied.  Com.  Paper,  264;  Fenn  v.  Har- 
rison, 3  Term  R.  757;  Moxon  v.  Pulling,  4 
Camp,  50;  Bank  v.  Houston,  1  Har.  (Del.)  225; 
Fren<^  v.  Turner,  15  Ind.  59.  If  defendants 
were  liable  under  the  agreement  fixing  the 
terms  of  the  agency,  they  were  liable  as  guar- 
antors. The  claim  against  Van  Amburg  be- 
longed to  plaintiff,  and  not  to  defendants. 
Even  the  authority  to  sue  must  have  proceed- 
ed from  plaintiff,  and  any  suit  brought  against 
Van  Ambiurg  must  have  been  brought  in  the 
name  of  plaintiff.  Plaintiff's  remedy  against 
defendants  was  for  a  breach  of  agreement  The 
measure  of  plaintiff's  damage,  as  against  Van 
Amburg,  was  the  price  of  the  machine,  while, 
as  against  defendants,  it  was  confined  to  the 
Injury  sustained  by  failure  to  follow  Instiiic- 
tions.  The  difficulty  here  gi'ows  out  of  the 
attempt  to  make  the  agents  primarily  liable, 
and  to  cast  upon  them  the  pun^aser's  bur- 
den. In  addition  to  that  arising  out  of  the 
agreement  of  ogeDsy.  Defendants*  guaran- 


ty was  not  against  litigation,  nor  against 
claims  that  the  machines  were  not  up  to  the 
Implied  warranty.  Tlie  same  defense  could 
be  made  to  an  acdon  on  the  notes.  Defend- 
ants, on  November  14,  1S89,  notified  plain- 
tiff that  they  bad  been  unable  to  get  a  set- 
tlement with  Tan  Amburg.  Plaintiff  mads 
no  objection  on  that  ground  until  a  month 
afterwards,  but  In  the  mean  time  sent  on 
their  adjusting  agent,  who  made  a  distinct 
arrangement  with  the  purchaser  to  be  pres- 
oit  on  December  27th,  and  made  a  trial  of 
the  macldne.  If  Van  Amburg  had  no  de- 
fense,  or  did  not  furnish  an  opportunity  for 
the  trial,  or  If  he  de^red  to  avoid  ^e  con- 
tract, plaintiff  was  fully  advised  of  all  the 
facts.  Defendants  were  not  Insnrera  against 
that  situation.  The  remedy  against  Van  Am- 
burg was  simple.  Plaintiff  alone  conld  pur- 
sue It.  Instead  of  purstilng  Tan  Amburg, 
plaintiff,  on  December  16,  1889,  notified  de- 
fendants that  It  wonld  look  to  them  for 
the  value  of  the  macUne.  Why?  Not  be- 
cause defendants  had  not  collected  In  ad- 
vance the  contract  price,  but  ^mply  because 
Van  Amburg  had  not  given,  and  defendants 
had  not  required,  the  notes  In  advance.  The 
hnller  was  at  this  time  In  Van  Amburg's 
possession,  and  remained  In  hla  possesion 
some  three  mouths  thereafter.  The  matter 
rested  until  some  time  In  March,  1890,  when 
Van  Amburg.  between  two  days,  brought 
the  machine  to  Grand  Rapids,  and  left  It 
exposed  In  front  of  defendants'  premises. 
After  some  time,  defendants,  to  protect  the 
machine,  put  It  nnder  cover.  It  cannot  <be 
contended  that  this  act  on  the  part  of  de- 
fendants was  a  release  of  Van  Amburg. 
Plaintiff  was  notified  of  this  move,  and  Its 
representative  afterwards  saw  Van  Am- 
burg, and  demanded  a  settlement  for  the 
huller.  Nothing  further  was  done  until  No- 
vember 13,  1890,  when  the  letter  of  that 
date  was  written  to  plalnilff.  Xo  reply  was 
made,  and  In  August,  1S91,— one  year  and  ten 
mouths  after  the  sale,  and  nine  months 
after  the  letter  of  November  13,  1890,  was 
written,— defendants  shipped  the  huller  back 
to  plaintiff.  Plaintiff  had  made  no  move 
against  Van  Amburg,  nor  against  any  one. 
Indeed,  It  had  written  to  defendants,  one 
year  and  nine  months  before  this  time,  tliat 
It  did  not  Intend  to  look  to  Van  Amburg. 
but  to  them,  for  the  value  of  the  maclilne. 
Defendants  had  written  to  plaintiff  for  in- 
structions, and  had  waited  nine  months  for 
a  reply.  Plaintiff  cannot  now  be  hoard  to 
say  that  this  act  of  defendants  made  tlieni 
liable  to  It  for  the  value  of  the  machine. 
Defendants  were  entitled  to  Instructions,  if 
plaintiff  desired  to  save  Its  rights  as  agiiinst 
Van  Amburg,  after  having  announced  that 
they  did  not  intend  to  pursue  him,  and  plain- 
tiff cannot  now  be  heard  to  say  that  this 
act  of  defendants  made  them  liable  to  It 
for  the  value  of  the  machine.  The  jud^ 
ment  Is  reversed,  and  a  new  trial  granted. 
TbB  other  Justices  concaired. 
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STRADLBT  T.  PAII/THORP,  CIrcnU  Jadge. 
(Sapreme  Court  of  Michigan.  June  SO,  1893.) 

FORECLO6DRK  AOIIMST  CORPOttATIOM— FAILDU  OW 
CoUFAItT  W>  SBraHD—lMTHTaxnOH  AT  BtooK- 
HOUIBR— DlBOKBTIOH  OF  CODHT. 

A  stockholder  of  a  colporation  filed  a 
verified  petition  to  set  aside  an  order  pro  con- 
fesso  entered  In  an  action  to  foreclose  a  mort- 
eaxe  agahiat  tiie  corporationt  and  for  ieave  to 
mterrene  and  answer.  The  petitiouer  alleged 
fnLud  and  collusion  between  the  mortgagees 
and  the  company's  directors,  but  stated  no 
facts  on  which  his  charges  were  based.  The 
answer  tendered  was  not  sworn  to,  and  on  the 
bearing  many  of  the  assertions  of  fraud  tfaere- 
in  were  contradicted  by  the  record  CTidence 
produced.  Held,  that  it  was  not  an  abase  of 
discretion  to  deny  the  petition. 

Petition  by  John  G.  Stradley  for  a  writ  of 
mandamus  to  compel  Charles  J.  Palltborp.  as 
circuit  Judge,  to  vacate  an  oi-der  denying  pe- 
titioner leave  to  Intervene  in  an  action  by 
Amos  J.  McClung,  trustee,  to  foreclose  a 
mortgage  against  the  St.  Mary'a  Falls  Water- 
Power  Company,  In  which  petitioner  Is  a 
stockholder.  Writ  denied. 

Lawrence  T.  Bedford,  (John  C.  DonneUy, 
of  counsel,)  for  relator.  John  H.  Goff  and 
George  A.  Cady,  for  respoudent 

GRANT,  J.  The  relator  Is  a  stockholder  In 
the  St  Mary's  rails  WateivFower  Company, 
a  corporation  orxanlxed  under  the  laws  of 
this  state.  He  petltifms  for  the  writ  of  manr 
<lamns  to  oomp^  respfmdent  to  vacate  an  or- 
der dmylng  htm  leave  to  Intervene  In  a  suit 
in  equity  wherein  Amos  J.  McClung,  as  tms- 
tee.  Is  complainant,  and  said  waterpower 
company  Is  def^sodant  Said  company  issued 
bonds  to  the  amount  of  $41,000,  and  executed 
a  mortfcage,  to  secure  them,  to  Mr.  McClung, 
as  trustee.  The  company  defaulted  in  Its 
payumts,  and  Mr.  McClung,  at  the  request 
of  the  bondholders,  filed  a  bill  In  equity  to 
foredose  the  mortgage,  laie  bill  was  filed 
October  2,  1891.  The  company  made  no  de- 
fense, and  an  order  pro  coitfesso  was  duly  en- 
tered Hai^  15,  1B92.  June  18.  1802,  the  pe- 
titioner filed  a  petitkm  in  tho  circuit  court, 
praying  that  said  oider  pro  confeaso  be  set 
aside,  and  that  he  be  allowed  to  Intervene  an 
answer  to  the  bill  of  complaint  filed  ther^n. 
At  the  same  time  he  tendered  an  unsworn  an- 
swer, charging  fraud  and  collusion  between 
the  bondholders  and  the  directors  of  the  com- 
pony,  and  that  the  bonds  were  fraudulenUy 
issued.  His  petition  to  Intervene  was  du^ 
swoni  to,  but  in  it  his  cltarges  of  fraud  and 
collusion  are  based  entirely  upon  Information 
and  beU^and  it  contains  no  facts  upon  which 
bis  charges  are  made.  In  his  proposed  an- 
swer he  denies  that  the  bonds  were  issued 
for  the  purpose  of  pnrcha^ng  or  paying  for 
any  ric^t  of  way,  or  in  pursuance  of  any  res- 
olution ot  the  company;  alleges  that  they 
were  issued  for  the  fraudulent  purpose  of 
creating  a  debt  against  said  company;  that 
the  mon^  obtained  for  said  bonds  was  not 
used  for  the  purpose  of  buying  a  right  of 


I  way,  and  that  the  secretary  of  tb»  company 
was  not  a  stockholder  at  the  time  be  rigned 
the  bonds;  that  the  purchase  of  an  oddlticmal 
right  of  way  was  not  authorised  by  a  vote  (tf 
the  stofdcholdeis  or  directors,  nor  were  the 
bonds  so  authorised.  He  also  alleges  tiiat 
the  bonks,  who  are  holdera  of  some  of  said 
bonds,  are  not  bona  fide  innoc^t  purchasers 
and  hidders;  that  the  chief  officeiv  of  the 
banks  were  stockholders  In  the  company;  and 
that  some  of  the  offlceis  of  the  banks  were 
also  directors  in  the  company.  The  answer 
then  proceeds  to  allege  misconduct,  misman- 
agement, and  misappropriation  of  the  fund 
on  the  part  of  the  directors  of  the  company. 
To  this  petlti<m  to  Intervene,  Mr.  McClung 
filed  a  sworn  answer,  to  which  were  atta(died 
copies  of  the  proceedings  of  meetings  of  the 
stockholders  and  directors  at  which  the  mort- 
gage and  bonds  were  authorized,  snd  also  a 
sworn  statement  of  the  expenditures  of  the 
money  received  on  the  bonds,  and  a  copy  of 
the  certificate  of  the  stock  of  the  secretary, 
lowing  that  he  was  a  director  of  the  com- 
pany. The  respondent  returns  tiiat  it  was 
admitted  by  petitioner's  solicitor,  In  open 
court,  upon  the  hearing  of  the  petition,  that 
the  water-power  company  actually  sold  the 
bonds  In  question,  and  received  the  money 
therefor.  He  also  returns  that  he  became 
satisfied,  from  an  examination  of  the  petition 
and  answer,  and  the  papen  filed  in  connec- 
tion therewltii,  that  the  mortgage  and  bonds 
were  valid,  and  in  every  way  lawful,  regular, 
and  duly  authorized;  that  their  Issue  was  rat- 
ified by  the  stockhcddeis  May  20,  1890;  and 
that  they  were  given,  sold,  and  bou^t  In 
good  falQi,  f6r  a  valuaUe  consideration,  and 
that  the  proceeds  thereof  were  received,  and 
applied  to  the  purposes  authorized  In  the  is- 
sue thereofL  ^le  record  evidence  produced 
at  the  hearing  of  the  petition  was  dli-ectly 
contradictory  at  many  of  the  assertions  made 
in  the  proposed  answer.  The  respondent  also 
says,  In  his  return,  that  he  doded  the  ai^ll- 
cation  because  it  appeared  from  the  evidence 
that  Justice  would  be  promoted  by  so  doing. 

Hie  relator,  all  this  tim^  was  a  resident  at 
Sault  Ste.  Marie.  He  was  a  director  In 
cme  of  the  banks  which  purdiased  $5,000  of 
the  bonds.  He  was  editor  or  proprietor  of  a 
newquper  in  which  tbe  notices  of  the  vari- 
ous proceedings  were  puUlshed.  Previous  to 
filing  the  petition  In  this  case,  he  had  filed  a 
bill  in  chancery  chaiging  the  directors  with 
the  mismanagemoit,  etc,  above  referred  to. 
That  Bidt  Is  still  pending.  Of  coarse  the  mls- 
appn^riation  of  the  funds  would  not  affect 
the  validity  of  the  bonds,  tmless  the  bond- 
holders w<se  parties  to  such  misappropria- 
tion. In  cases  of  this  character  the  fhcts 
claimed  as  a  basis  of  a  charge  ct  fraud 
should  be  specifically  and  fully  set  forth  in 
the  pleadings.  Legal  proceedings  will  not  be 
restrained  upon  statements  made  upon  infor- 
mation and  belief.  When  a  party  desires  to 
restrnlnsuch  proceedings,  and  especially  after 
a  delay,  when  he  appeals  to  the  cuuscieuce 
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and  (tlucretlon  of  the  court,  he  should  place 
before  It  the  sworn  statementB  of  those  who 
are  cognizant  of  the  facts,  and  make  their 
afBdarits  upon  actual  knowledge.  If  it  should 
be  said  that  the  case  InTolves  large  Interests, 
It  will  be  replied  that  all  the  more  is  It  the 
duty  of  the  party  applying  to  be  heard,  and 
to  secure  the  delay  and  stay  of  the  proceed- 
ings, to  state  facts  which  will  convince  the 
court  that  he  has  a  meritorious  case,  and 
that  Us  dday  is  excused.  We  do  not  think 
that  the  respondent  abused  the  discretion  re- 
posed In  blm  by  the  law,  and  the  writ  must 
be  denied,  with  costs.  The  other  Justices 
concurred. 


ARBUCKLB  et  al.  t.  REAITMB  et  al. 
(Supreme  Court  of  Michigan.  June  30,  1893.) 

NOTB  OlTBR  OS  BUNDAT—VAUOrrT— Ck)Nn.IUT  OP 

Laws, 

A  note  executed  and  delivered  in  Michi- 
gan on  Sunday,  in  payment  of  goods  sold  and 
delivered  there,  though  payable  id  Ohio,  where 
the  vendors  live,  is  governed  by  the  laws  of 
Aiichigan,  and  is  void,  under  How.  St  S  2015. 

Error  to  circuit  court,  Monroe  county;  Bd- 
ward  D.  Klnne,  Judge. 

Action  by  John  M.  Arbuckle  and  others 
against  Albert  D.  Reaome  and  others  on  a 
note.  Judgment  for  plolntlffB.  Defendants 
appeal.  Rereraed. 

Ira  G.  Humphrey,  for  appdlants.  Landon 
&  Ijockwood,  for  appellees. 

LONG,  J.  This  action  was  brought  to  re- 
cover upon  two  promissory  notes.  The  notes 
were  dated  November  4,  1889.  They  were 
executed  and  delivered  to  the  plaintiffs' 
agent  in  this  state,  but  payable  at  plalntlfCa' 
(•flice,  at  Toledo,  Ohio.  The  defendant  Peter 
Donnelly  pleaded  the  general  issue,  and  de* 
uied  the  execution  of  the  notes.  Tbe  other 
defendants  did  not  appear,  and  were  de- 
faulted. It  was  admitted  that,  while  the 
notes  bora  date  as  of  Monday,  they  were 
in  fact  executed  and  delivered  to  the  agent 
of  the  payee  in  this  state  on  Sunday.  The 
court  helow  ruled  that,  though  the  notes 
were  executed  and  delivered  In  this  state 
cn  Sunday,  yet,  the  testimony  showing  that 
the  office  of  the  plaintiffs  wan  in  Ohio,  and 
the  contract  to  be  performed  there,  that 
they  were  not  vnli,  under  section  2015,  How. 
St.,  as  the  laws  of  Ohio,  and  not  of  Michigan, 
governed  the  transaction;  and  judgment  was 
given  In  favor  of  the  plaintiffs.  It  -\^'as  not 
Fhown  upon  the  trial  what  the  statute  laws 
of  the  state  of  Ohio  were.  The  only  con- 
tention upon  this  record  Is  whether  the  ques- 
tion is  to  be  determined  by  tlie  law  of  the 
place  where  the  notes  were  executed  and 
delivered  or  by  the  laws  of  the  state  where 
made  payable.  The  notes  were  giv^  for 
machinery.  The  contract  of  sale  was  made  In 
this  state,  and  the  property  delivered  hero. 
The  notes  were  taken  by  the  plalntlfTa* 
agent  on  the  delivery  <3t  the  machinery;  the 


whole  transaction  being  dosed  on  Sanday. 
How.  St  S  2015,  ptoTldca:  penun  shaD 
keep  opoi  his  shop,  warAooK,  or  wotc- 
hoQse,  or  shall  do  any  manner  of  labor,  bad- 
ness, or  work,  or  be  present  at  any  dn~i"? 
or  at  any  pubUc  diversion,  show,  or  enter- 
tainment, or  take  part  in  any  sport  same, 
or  play,  on  the  first  day  of  tbe  week.  The 
foregoing  provisicHis  shall  not  apply  to  woik" 
of  necessity  and  chailty,  nor  to  the  makinz 
cf  mutual  promises  of  marriage,  nor  th- 
solemnlzatJon  of  marriages.  And  every  per- 
son so  offending  shall  be  punished  by  fine 
not  exceeding  ten  dollars  for  each  offense." 
In  Adams  v.  Hamell.  2  Doug.  (Bilch.)  TS.  it 
was  held  by  this  court  that  a  Dote  made  on 
Sunday  was  void,  under  the  provisioiis  of 
tbe  statute  of  1S3S,  which  Is  similar  to  the 
provisions  of  Uow.  St.,  above  quoted.  In 
Tucker  v.  Mowrey,  12  Mich  378.  this  court, 
approving  Adams  v.  Hamell,  said:  "Tlit> 
statute  not  only  makes  it  a  penal  offence, 
but  takes  away  the  legal  capacity  of  tbe 
■parties  to  make  a  contract  on  that  day;  an»l. 
whether  the  supposed  contract  has  been 
executed  or  remains  executory,  we  think  tbe 
rights  of  the  parties  are  to  be  determintMl 
as  If  no  such  contract  had  ever  been  made." 
The  court  b^ow  was  in  error  in  holdlns  that 
the  note  cotild  be  enforced  here  by  reasMi 
of  being  made  payable  in  Ohio.  I^uties  can- 
not be  allowed  to  defy  our  laws,  and  recorw 
upon  a  contract  void  from  its  Inception  un- 
der our  statute,  by  making  the  place  of 
payment  out  of  the  state.  It  la  an  ele- 
mentary principle  that  one  who  has  himself 
participated  in  a  violation  of  law  cannot  be 
permitted  to  assert  In  a  court  of  Justice  any 
rights  founded  upon  or  growing  out  of  the 
illegal  transaction.  7  Walt,  Act  A  Def.  p. 
114;  Myers  v.  Melnrath,  3  Amer.  Rep.  371. 
The  judgment  moat  be  revmed,  and  a  ne"* 
trial  ordered.  The  other  Justloes  eonetm-cd. 


COURTRIGHT  v.  COMMON  COUNCIL  OF 
VILLAGE  OF  NBWAYOO. 

(Supreme  Court  of  BUtddgan.  Jane  80,  1893.) 

iRToxiGATim  Liquoaa—  Boim  oi>  Horn  Pbopki- 
XToa  AS  Dbaleb  —  Two  Bus  ukubb  Oke  Li- 
cense. 

3  How.  St  fi  2283c6,  mtwcnOes  the 
form  of  bond  required  of  a  retail  liquor  dealer, 
which  recites.  Inter  alia,  that  "whenas.  tbe 
above-named  principal  proposea  to  canr  on  th* 
business  of  •  •  *  at  *  •  *,  In  the  couu- 
ty  of,"  etc.  Beld,  that  a  city  council  could  n'»t 
refuse  to  approve  the  bond  of  tbe  proprietor  of 
a  large  hotel,  as  a  retail  liquor  dealer,  becaniw 
Bu<^  bond  designated  such  hotel,  sivine  lu 
name,  as  the  place  where  he  proposed  to  carry 
on  the  business,  and  because  be  had  been  oper- 
ating, and  proposed  to  operate,  two  bars  in  tbe 
hotel,  under  one  license. 

Petition  hy  William  ConrtrlgAit  for  writ 
of  mandamus  to  compel  tbe  common  council 
of  the  village  of  Newaygo  to  approve  n*- 
lator's  bond  u  a  retail  liquor  dealer.  Writ 
granted. 
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George  Latou,  for  ndator.  William  D.  Ful- 
ler, for  napondent. 

McORATH,  J.  lUs  Is  an  appUoatkm  for 
m.  mandamiu  to'  compel  respondent  to  ap- 
prove Tdatat*s  btnid  as  a  retail  dealec  in 
liquors.  Relator  la  carrying  <ni  a  liotel  known 
w»  "Tlie  Courtrlsfat,"  lUTlng  a  frtmtage  of 
175  feet  on  Main  street,  and  i^ch  to  wludly 
occnpted  by  rdator.  It  to  Inatoted  re- 
spondent that  relator  has  tor  some  yean 
opomtcd,  and  now  propOMS  to  operate,  two 
st^Mirnte  bora  in  aald  botd.— one  on  the  first 
Uoor,  and  one  in  the  basement,— both  of 
which  have  independoit  entrances  from  the 
street,  and  also  tmm  Ota  aUefB  In  the  rear 
of  the  hotel,  and  both  of  which  are  accessi- 
ble from  the  hotd  office.  Hie  bond  described 
the  place  at  whidi  the  tnuiness  to  to  be  car- 
ried on,  as  "St  Ihe  Gonrtrlght"  and  re- 
tipondent  Insists  that  th»  desertion  to  not 
Bxiffidently  spedfio  to  prevent  the  mainte- 
nance of  both  bars  under  one  Qocaise.  The 
form  of  the  bond  required  hy  the  law  ct 
1887  to  set  fbrth  In  the  act,*  and  contains  ttie 
followins  redtal;  **Wh»eas,  tiie  above- 
named  prtnc^nl  prc^oses  to  carry  on  the 
business  of  *  •  •  [and  desolMi^  thp 
place (tf  bnainesBl  at  *  *  *,  tnthecoun^of 
*  *  *."  The  place  of  business  of  relator  to 
the  bot^  known  as  "The  Conrtrigbt,"  and 
that  dflscriptlon  includes  any  room  within 
the  cortllagfc  The  statute  reooKntses  the 
fiict  that  other  Unes  of  business  are  often 
carried  on  upon  the  same  premises  within 
which  the  liquor  badness  to  or  to  to  be  car- 
ried, on,  and  makes  a  distinction  in  Its  re- 
stricttons  between  the  room  In  whldi  liquors 
are  kept  for  sale,  and  the  place  within 
wUch  the  business  is  carried  on.  Section 
1^  makes  it  nnlawfnl  to  permit  any  student 
or  minor  to  play  at  cards,  or  any  game  of 
chance,  in  any  part  of  any  building  In  which 
liquors  are  scdd,  while  section  1{?  makes  it 
unlawful  to  allow  any  minor  to  visit  or  re- 
main in  any  room  where  Ugoors  are  sold, 
unless  accompanied  by  hto  fiithcr  or  other 
leiEal  guardian.  Section  17*  provides  that  all 
saloons,  restaurants,  bars  In  taverns  or  dsc- 
where^  and  all  other  ptoces,  except  drug 
stores,  shall  be  dosed  <m  certain  days,  and 
durins  certain  hours.  In  GofF  t.  Fowler,  3 
Pick.  300,  defendant  vsb  licensed  as  an  Inn- 
keeper, and  it  was  instotea  ^t  such  license 
did  not  extad  to  a  bntldlng  detached  from 
tile  house  proper,  but  It  was  held  that  the 
detached  store  was  a  depoidency.  In  Oom. 
V.  McConnick,  150  Mass.  270,  22  N.  B.  Rep. 
911.  it  was  held  that  a  license  to  sell  in  a 
'*one  and  a  half  story  building"  imported 
an  authority  to  sell  anywhere  In  such  build- 
Inc  In  Oily  of  St  Louto  T.  Oerardl,  90  Mo. 
640.  3  S.  W.  Rep.  408,  the  Planters'  House 
occn^ed  one-half  of  a  square,  and  bad  three 
street  fronts,  and  a  bar  at  each  of  ttke  front 

'3  How.  St.  I  2283c6.  How.  St.  f  2283d7. 
9  How.  St.  i^283d8.  *3  How.  St.  |  2283e. 


entrances.  The  bars  were  scicord  off  by 
partitions,  and  had  direct  eomiiiunlcatlon,  by 
means  of  doorwaya,  with  the  office,  rotunda,, 
and  restaurant.  The  ordinance  provided 
that  application  for  Ucenaea  should  be  made 
in  writing,  and  should  state  specifically 
where  the  dramshop  was  to  be  kept,  and 
that  "all  licensee  issued  under  this  ordinance 
be  k^t  posted  up  in  some  cfmsplcuous- 
place  bdilnd  the  bar,  and  as  near  the  center 
thereof  as  posrible."  Held,  that  the  phtm- 
at  which  the  dramsliop  was  to  be  kept  was- 
the  Flantem'  House;  tlutt  the  bar  to  simply 
the  means  of  carrying  on  the  business,  and, 
where  it  to  kept  at  the  designated  place,  the- 
mere  fact  of  the  licensee  erecting  more  tbaa- 
one  bar  at  such  place,  so  connected,  would' 
not  render  hha  guilty  a  vloto.tlon  of  ttie- 
ordlnance.  See,  also.  Salt  Co.  v.  Wilkinson, 
8  Btotchf.  80;  Hotibstadler  r.  State,  73  AIol 
24;  Com.  v.  Stratton,  150  Mass.  188,  22  Nw 
B.  Bep.  88S:  Com.  v.  Jones.  142  Mass.  678, 
8  N.  E.  608;  Com.  v.  Barnes,  140  Uoss. 
447,  6  N.  IB.  Bep.  262;  State  v.  Moody,  95- 
N.  a  606.  Seetloa  8  of  the  act  provides  that 
nptm  filing  the  bond  the  principal  shall  not 
be  allowed  to  sell  "In  any  other  building  or 
place  than  that  spedfled  In  the  bond  without 
giving  notice,  and  executhig  anottter  btrnd.'" 
Thto  language  would  seem  to  exclude  the- 
idea  that  the  principal  cannot  sell  dsewhere 
in  the  same  bi^irar,  and  ^t  if  he  should 
chanse  the  location  of  hto  bar  to  anoflier 
rocMn  in  the  same  building  he  would  be- 
obliged  to  give  a  new  bond,  nds  section  ts- 
discussed  in  People  v.  Brown,  85  iSixHi.  110,. 
121,  48  N.  W.  Bep.  IfiS,  and  the  language 
used  is.  "one  place  of  business."  'me  bond' 
requires  a  description,  not  of  the  room  or 
rooms,  but  of  the  place  of  business.  In  the- 
present  case  the  entire  premises  ore  ooonpled 
by  one  proprietor.  They  have  a  well-knowD- 
deelgnation.  They  are  connected  by  door- 
ways, as  axe  the  rooms  in  which  the  bars 
are  located.  The  whole  Is  one  place,  with- 
one  proprietor.  'Hie  statute  Imposes  the 
tax,  not  up<m  the  amount  of  the  business, 
nor  upon  each  bar,  but  upon  the  btislnefls 
of-  selling  liquor  at  the  place  ot  business 
designated.  The  mandamus  must  issue  a» 
prayed.  The  other  Justices  concurred. 


PEOPLE  V.  JACKMAN. 
(Supreme  Coort  of  Michigan.  June  SO,  180S.> 
CRiifiiTAi,  LiBBi — What  CouBTiTrTES-  Complaiht 

— pLKiDl  NO— DCPUcm— EnDBXCR. 

1.  A  oomplalnt  for  criminal  libel  set  out 
three  artiden.  which  were  published  in  three- 
consecntire  issues  of  defendant's  aeweipaper, 
and  alleged  that  the  first  article  Intenrled  to 
charge  that  complainaDt  had  an  arm  brolieii 
under  disgracefnl  circumstances;  the  aeroiid, 
that  complaiDant  bore  upon  his  person  the 
marlEs  of  adveDturea  at  iastitotions  of  a  di8- 
repntable  character:  and  the  third,  that  n 
statement  by  a  certain  doctor  that  complaln- 
aafs  arm  had  been  broken  while  l)eing  ejected. 
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from  a  hovme  of  fll  fame  was  trne.  Hdd  that, 
aa  interpreted  by  the  pleader,  each  article 
charfred  a  disgraceful  act  within  the  meauins 
of  the  statute  punisbing  criminal  libel,  ana 
conBegnentlr  that  the  complaint  was  bad  for 
dnplidty.    Grant,  J.,  disBcnting. 

2.  It  was  proper  to  introduce  extrinsic 
matter  into  the  complaint  to  explain  the  nature 
of  the  charfre  complaiued  of,  where  ita  mean- 
ing would  otherwise  have  been  doubtful. 

3.  In  setting  uut  the  explanation  of  the 
doctor  as  to  the  cause  of  complainant's  broken 
arm,  which  was  referred  to  in  the  third  artide, 
It  was  not  necessaiT  to  give  the  doctor's  exact 
words. 

4.  Under  Act  No.  210,  Pub.  Laws  1885, 
which  mnlces  it  a  misdemeanor  to  falsely  and 
maliciously  Impute  to  another  by  word  or 
writing  an  infamous  or  degrading  act,  a  com- 
plaint which  charges  defendant  with  publish- 
ing in  a  newspaper  that  complainant's  arm 
was  broken  while  being  ejected  from  a  house 
of  ill  fame  charges  a  dpfrrading  act. 

5.  Kvidence  that  the  facts  alleged  in  the 
complaint  as  libelous  had  for  a  long  time  been 
cnrrently  reported  and  believed  in  the  com- 
munity, and  that  they  had  been  so  reported  to 
d^enuaut,  was  properly  excluded. 

Bxcepttons  from  drcdlt  court,  Marquette 
county;  John  W.  Stone,  Judge. 

George  0.  Jackman  was  ctmyleted  of  crim- 
inal libel,  and  excepts.  Exceptions  Bustalu- 
ed. 

The  other  facta  fully  appear  In  the  follow- 
ing statemokt       GRANT,  X: 

The  respondent  was  convicted  of  criminal 
libel  under  Act  No.  210,  Pnb.  Acts  1885. 
Section  1  reads  as  foUows:  "Tlrnt  any  per- 
son who  shall  falsely  and  moUcloualy,  by 
word,  writing,  sign,  or  otherwise,  accuse, 
attribute,  or  Impute  to  another  the  commls- 
sion  of  any  crime,  felony,  or  misdemeanor, 
or  any  in&mons  or  d^radlng  act,  or  im- 
pute or  nttribnte  to  any  female  a  want  of 
<dia8tll7,  shall  be  deemed  guil^  of  a  misde- 
meanor, and,  upon  conviction  tiirreof  for  the 
first  offense  b^re  any  court  of  competent 
jurisdiction,  shall  be  punished  by  a  fine  not 
exceeding  one  hundred  dollars  and  costs  of 
prosecution,  or  Imprisonment  in  the  county 
Jail  of  the  county  in  which  such  convictirai 
tfiall  be  had,  not  eojeedhig  ninety  days,  or 
both  such  fine  and  imprisonment.  In  the  dlB* 
cretton  of  the  court"  Section  2  provides 
that  no  Justice  of  the  peace  shall  have  Juris- 
diction to  try  any  person  for  a  second  or 
subsequent  violation,  but  that  when  one  is 
diarged  with  a  secwd  violation  the  Justice 
must  hold  an  lamination,  and  Und  the  ac- 
cused over  for  trial  in  the  circuit  court  If 
he  finds  probable  cause.  8  How.  St  H  &S1S, 
9316a.  The  portions  of  the  three  artldes 
published  in  the  Times,  the  nempaper  ed< 
Ited  by  respondent  tmder  the  dates  of  Oc> 
tober  ^>th,  2lBt  and  22d.  and  set,  forth  In 
tho  information,  are  as  ftdlows: 

October  2(yth:  "The  wonld-be  humorous  ai>> 
tide  in  yesterday  morning's  Mining  Jfmmal 
concerning  the  gasoline  explosion  In  'Bemey, 
Black&Co.*ssweat  box' establishment  on  Sat- 
urday evening  accused  the  editor  of  the  Times 
of  being  sore,  and  endeavoring  to  do  'some 
roasting'  himself.  In  that  (as  in  thousands 
of  other  things)  the  *mono];>oly  sheet'  was 


mistaken,  and  once  more  Jumped  at  condu 
slona.  Tis  true  the  editor  of  the  Times  was 
the  unlucky  victim  who  was  seated  in  the 
infernal  mMrhinft,*  and  received  a  terrible 
roasting,  but  when  the  editcMlal  Item  re- 
tcxreA  to  was  written  he  was  tmaUe  to  write 
or  think  of  anything  but  his  physical  inJoriea 
The  author  of  that  item  Is  not  classed  as  ttu 
editor  of  the  Times,  and  does  not  desire  to 
'roast'  anybody,  but  while  mlsfbrtnne  reigns 
he  will  oideavor  to  do  buriness  at  the  tM 
stand.  It  is  well  understood  that  accidents 
wHl  at  times  occur,  but  the  one  of  Saturday 
night  was  far  more  honorable  than  bdng 
'rotten-egged,'  or  haviiv  an  "arm  brokm.' 
of  which  the  victims  of  both  desire  bat  little 
said." 

October  2lBt:  "Hie  Times  Is  not  the  only 
paper  in  Marquette  at-ttie  presmt  time  that 
has  been  so  unfortunate  as  to  be  repreamte.l 
by  persons  who  do  tiit^  thli^  on.  the  sly. 
But  It  intends  to  retain  on  Its  staff  only  such 
as  can  show  a  clean  record  for  the  past  as 
well  as  present  life,  and  no  man  town 
it  can  rise  to  the  dignity  of  managing  editor 
whose  history  Is  Identified  with  Institntlona 
of  a  dlsreputatde  diaracter,  even  If  he  does 
not  bear  upon  his  person  the  marks  of  ad- 
venture at  such  places." 

October  22d:  "In  'ISTS,'  while  drlvtaw  aloDg 
a  beautiful  thonoughfare  in  Wlacondu,  two 
vehicles  collided,  and,  strange  as  It  may 
seem,  one  person,  an  Innocent,  (1)  pcaceaUe. 
law-abiding  dtlaoit,  was  huried  to  the 
ground,  and  received  an  Injury,  the  marks 
of  which  he  will  carry  to*tals  grave.  Again, 
strange  as  It  may  seem,  the  tacts  have  Jnst 
been  esqilained.  Tbaxe  was  no  ice  In  the 
wheels,"  and  why  the  colUaion  ahoold  occur 
Is  a  mystery.  It  is  fortunate  fliat  In  tikis  age 
of  the  world  excuses  are  nnmbedeas.  and 
even  at  the  eleventh  hour  a  rfnner  may  try 
and  seek  redemptfon  in  -rarlons  forms. 
About  three  years  ago  Br.  Goors  (whom 
the  victim  of  the  aboTe-daimed  acddeat  rid- 
iculed as  being  a  fakir)  explained  to  the 
people  of  Marqnette  how  the  accident  did 
happ^  and  produced  $1,000  as  a  proof  of 
his  assertions,  but  the  'Wlacondn  unfortu- 
nate' had  neither  money  nor  iUspotftltui  to 
dilute  the  charge  until  after  the  doctor  had' 
left  the  dty.  Our  'Wlscomdn  granger,'  '«4io 
brought  nothing  to  this  dty  aside  from  a 
brasen  face,  a  vUe  t<mgue,  contonpt  tor  Us 
f dlow  moi,  and  a  hue  and  cry  for  monopoly, 
cannot  expect  after  sixteen  years  have 
elapsed,  to  try  and  pawn  off  audi  an  un- 
fbrtunate  tale  on  an  Innocent  puMlc." 

The  complaining  witness,  Mr.  Russell,  ed- 
itor of  the  Mining  Journal,  met  with  an  ac- 
cident some  years  beefore  these  pnUications, 
in  whldi  his  arm  was  broken.  After  the  ar- 
tide of  October  21st  in  the  Times,  Mr.  Rus- 
sell puUished  an  artide  in  the  Journal,  stat- 
ing how  the  acddent  occurred.  The  artide 
of  October  22d  In  the  Times  was  writtmn  ftn 
reply  to  tliis.  The  Information  contalnea  ap- 
propriate Innuendoes,  explaining  the  mean- 
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Ing  of  the  arUde,  bat  dU  not  wt  forth  the 
exact  langnace  claimed  to  have  been  used 
by  Dr.  Goem  In  his  epeedies  to  the  peoide 
of  Marquette.  Respondent  was  cocvlcted  In 
both  the  Justice's  and  dvcnlt  court  In  the 
drcttlt  court  his  counsel  mored  to  quash  the 
Information  for  the  fdllowlng  reasons:  (1) 
Bxtrlnsic  matter  should  not  have  been  Intro- 
duced In  the  complaint;  complaint  Is  bad 
for  dnpUdty;  (S)  the  articles  puMlshed  are 
not  Ubeloos  In  themselTes;  (4)  wMle  com- 
plaint recites  the  statements  of  Dr.  Goerrs, 
It  does  not  allege  that  Ubel  was  published  of 
and  concnnlng  that  matter,  nils  motkm 
was  oTerruled. 

H.  O.  Young,  Pros.  Atty.,  for  the  People. 
Peters  &  Shaull,  for  defewlant. 

GRANT,  X.  (after  stating  the  facts.)  1. 
The  extrine^c  matter  Introduced  Into  the 
comidalut  was  for  the  purpose  of  ei^tlalnlng 
Ibe  character  and  nature  of  the  (diaige  made 
In  the  publications  complained  ol  It  was  not 
only  proper,  but  essential,  that  the  pleader 
should  state  this,  where  the  moaning  would 
otfaeiwlse  be  donbtfuL  Hie  article  at  Octo- 
ber 22d  referred  to  an  explanation  made  by 
Dr.  Goerrs.  The  ple&der  stated  that  the  re- 
Bpondent  meant  by  this  language  to  say  that 
Dr.  Goerrs  "bad  told  and  explained  to  the 
peoide  of  Marquette  correctly  and  truthfully 
that  the  arm  of  sold  Russell  hod  been  broken 
Willie  the  said  Russell  was  being  ejected 
from  a  house  of  111  repute  in  Oshkosh,  Wis- 
consin."  This  war  sufficiently  definite,  and  It 
was  not  necessaiy  to  set  forth  the  exact  lan- 
guage claimed  to  have  been  used  by  Dr. 
Goem.  The  resptmdent  fully  understood  the 
charge  referred  to.  for  one  of  his  defenses 
was  that  he  believed  it  to  be  true. 

2.  The  complotait  la  not  bad  for  dnpUcltr. 
The  three  articles  may  fairly  be  construed 
together  as  making  one  charge  and  forming 
one  ofFense.  Not  until  the  publication  of  the 
third  article  la  any  direct  reference  made  to 
the  ^>eclfic  charge  that  Mr.  Russell's  artp 
was  broken  In  a  house  of  ill  fame,  or  to  the 
specific  charge  made  by  Dr.  Goerrs.  The 
Hilrd  article  made  dear  what  was  meant  by 
the  first  two,  and  thereby  rendered  the  of- 
fense complete. 

8.  It  requires  no  argument  to  show  that 
the  otHuplalnt  charges  an  offense  within  the 
meaning  of  the  statute.  The  act  charged 
was  degrading,  and  the  complaint  alleges 
that  it  was  made  falsely  and  maliciously. 

4.  We  think  the  oimplalnt  not  open  to  the 
objection  that  It  does  not  allege  that  the  libel 
was  published  of  and  concerning  the  charge 
made  by  Dr.  Goerrs.  The  reference  in  the 
Oiird  article  to  the  statement  made  by  Dr. 
Goerrs  rendered  clear  the  meaning  which  be- 
fore had  been  doubtful.  It  showed  that  the 
degrading  act  charged  In  the  articles  was 
that  Mr,  Russell  was  In  a  house  of  111  repute, 
and  vaa  ejected  therefrom.  By  the  publlca- 
tl<ni  leqwndent  gave  credit  to  the  charge. 


and  stated  ttiat  It  was  tnw»  and  Intraided  to 
do  BO.  All  that  remained  for  the  pleader  to 
do  was  1^  the  proper  explanatory  wcods  to 
put  the  meaning  Ineyond  doubt,  so  that  the 
respondent  should  know  what  he  was  re- 
quired to  meet. 

6.  Beqiondent  offered  to  show  by  a  wltnen 
that  the  ftcts  alleged  In  the  complaint  sa 
llt>dons  bad  for  a  long  time  been  currently 
reported  and  believed  In  flie  community,  and 
that  these  facts  had  been  so  reported  to  him. 
This  testimony  was  correctly  rejected.  Tbe 
law  does  not  permit  persons  to  publish  that 
one  has  been  guilty  of  criminal.  Infamoua,  or 
degrading  acts,  based  up<m  pnUlc  rumors  or 
current  bellet  The  re^ndent  made  no  eC- 
fart  to  detemdne  tbe  truth  of  the  diarge, 
nor  upon  the  trial  did  he  offer  to  prove  Its 
trutii.  In  the  h«it  of  a  newspaper  contro- 
versy of  no  concern  or  Interest  to  the  public 
he  published  an  article  defaming  the  charac- 
ter of  a  dtlzoi.  Such  conduct  has  no  excuse, 
either  in  law  or  morala  There  were  no  Jna- 
Uflable  ends  to  be  aceomidlBhed  by  such  pub- 
lication. I  think  there  Is  no  error  upon  the 
record,  and  the  court  below  should  be  direct- 
ed to  proceed  to  judgment 

HOOKBR,  0.  J.  Xadunan  was  prosecuted 
for  llbeL  The  complaint  and  warrant  (whldi 
take  the  place  of  an  Information)  allege  the 
publication  of  three  articles  in  the  Issues  at 
defdulant's  newspaper,  upon  three  consecu- 
tive days.  The  theory  of  the  prosecution  Is 
that  these  articles,  taken  together,  diarge 
the  complainant  with  a  disgraceful  act,  viz. 
of  bring  at  a  house  of  prostitution  in  Wto- 
conaln.  nie  defendant's  coansol  claim  that 
each  pnbllcatlon  constitutes  a  separate  and 
distinct  charge.  The  first  soys.  In  speaking 
of  complainant  and  bis  business  partner: 
"It  Is  well  understood  that  acddenta  will  oc- 
cur, but  the  one  of  Saturday  night  was  far 
more  honorable  than  being  rotten-c^ged,  or 
having  an  arm  broken,  of  which  the  victims 
of  both  desire  but  little  said."  The  second 
says:  "TbB  Times  [defendant's  newspaper] 
Intends  to  retain  on  Its  staff  only  such  as 
can  show  a  dean  record  for  the  past  as  wdl 
as  the  preset  life,  and  no  man  can  rise  to 
the  dignity  of  managing  editor  whose  histo- 
ry Is  identified  with  institutions  of  a  disrep- 
utable character,  even  If  he  does  not  bear  up- 
on his  person  the  marks  of  adventure  at 
snch  places."  The  third  says,  in  snbstancc: 
"In  1873,  whQe  driving  *  *  *  In  Wiscon- 
sin, two  vehldes  collided,  and,  stmnge  as  It 
mny  seem,  one  person,  on  Innocent,  (?)  law- 
abiding  citizen,  •  •  *  received  an  Injurj'. 
the  marks  of  which  he  will  carry  to  tlie 
grave.  Again,  strange  as  it  may  seem,  tho 
facts  have  Just  been  explained.  •  •  • 
About  three  weeks  ago  Dr.  Goerrs  (^om 
the  victim  of  the  above-claimed  acddent 
ridiculed  as  being  a  fakir)  explalnt^d  to  the 
people  of  Marquette  how  the  accident  did 
happen,  and  produced  ¥1,000  as  proof  of  his 
assertions,  but  the  'Wisconi^  unfortunate' 
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had  neither  money  nor  disposition  to  dispute 
the  charge  until  after  the  doctor  had  left 
the  city.  Our  •Wiseondn  granger,'  who 
brought  nothing  to  the  city  aside  from  a 
brazen  face,  a  vile  tongue,  contempt  for  his 
fellow  men,  and  a  hue  and  cry  for  monopoly, 
cannot  expect,  after  eighteen  years  have 
^psed,  to  try  and  pawn  off  such  an  unfor- 
tunate tale  on  an  innocent  public."  The 
complftlnt  alleges  that  some  years  before  the 
publication  complained  of  the  complainant 
was  injured,  and  his  arm  broken,  by  being 
thrown  from  a  wagon  in  Fond  du  Lac,  Wis., 
and  that  three  years  before  mwking  the  com- 
plaint, at  a  public  gathering  of  a  large  num- 
ber of  the  citizens  of  Marquette,  said  Injury 
was  referred  to  In  a  public  speech  by  a  Dr. 
Goerrs,  who  then  and  there  falsely  gare  the 
citizens  of  Marquette  to  understand,  and 
chained  Indirectly,  that  said  Injury  was  oc- 
casioned by  the  forcible  ejection  of  plaintiff 
from  a  house  of  prostitution  In  Oshkosh. 
The  Information  charges  that  the  first  of  the 
articles  waa  intended  to  chaise  that  plaintiff 
had  had  an  arm  broken  under  dishonorable 
and  disgraceful  circumstances.  It  charges 
that  the  second  publication  was  intended 
"to  charge  and  ^ve  it  out  to  be  understood 
by  the  readers  *  *  *  that  the  plaintiff 
did  bear  upon  his  person  die  maite  of  ad- 
ventures at  instltutloiia  of  a  diar^utable 
eharacter."  It  charges  ttiat  tb»  third  publi- 
cation meant  that  the  statement  of  said  Dr. 
Goerrs  that  plaintiff's  arm  bad  beoi  bnAen 
whUe  he  was  being  ejected  from  a  liouse  of 
prostitution  was  true.  Each  pnbllcatloii,  as 
interpreted  by  the  pleader,  charges  a  dla- 
graceful  act,  ^thln  the  meaning  of  the  stat- 
ute. The  information  is  therefore  open  to 
the  objection  ot  duplicity.  1  Biah.  Crlm. 
PrtK.  H  432-442;  Tiff.  Ciim.  Law.  3S0. 
Under  this  Information  and  Reneral  verdict 
of  guilty,  it  is  possible  titwt  the  Jurors  did  not 
agree  upon  the  commlsslou  of  one  and  the 
aame  offense.  Upon  other  points  we  cmcur 
in  the  opinion  of  Mr.  Justice  GRANT.  The 
conviction  should  be  set  asidet  and  a  new 
trial  ordered. 

McGRATH,  LONGi  and  MONTGOMBRX, 
33.,  concurred  with  HOOKER,  a  J. 


CRAFT  T.  PARKER,  WEBB  ft  CO. 

(Supreme  Conrt  of  Michigan.   June  30,  1893.) 

Neolioexcb— Sale  dp  Bpoilkd  Heat — EriDEN'CB 
— Qdbstions  fob  Jdkt. 

1.  In  an  action  against  a  connany  for 
selling  a  piece  of  spoiled  bacon,  which  made 

SlainUff  sick,  it  was  error  not  to  permit  one  of 
cfendant's  employes  to  answer  whetlier  he 
knew  of  any  spoiled  "meats"  tiiat  were  sold 
by  defendant  about  the  time  of  plaintiff's  pur- 
chase. 

2.  It  was  error  not  to  pwinlt  an  employe 
to  testify  whether  he  had  seen  meat  that  waa 
spoiled,  and  unfit  for  ase,  prepared  by  defend- 
ant to  be  B<dd  about  the  time  of  plaintiff's  por- 
diBseh 


3.  It  was  a  question  for  the  Jniy  whether 
d^«idant  was  negligent  in  the  sue  of  ttw- 
spoiled  bacon. 

4.  It  was  a  question  for  the  jary  whether 
plaintiff  was  neelifcent  in  eating  the  bacon 
after  be  bad  smelt  peculiar  odors  arising  from 
It.  when  cooked. 

Error  to  drcidt  court,  Wayne  county; 
Gtoorge  S.  Houner,  Judge. 

Action  Ezra  Craft  against  Parker,  Webb 
ft  Co.,  a  eorporatloKu  for  negligence  In  sdllnff 
spoiled  meat  which  made  plaintiff  sick. 
Judgment  tor  defendant*  and  p'w<T!t**  ap- 
peals. Revenwd. 

Sloman,  Moore   ft  Duffle,  for  appellant. 
Wlllard  M.  LlUibridge.  for  appeUee. 

IX)NO,  J.  PlalnUff  brought  suit  In  an  ac- 
tion on  the  case  for  negligence  In  selling  a 
piece  of  rolled  spiced  bacon,  which  he  al- 
leges was  spoiled,  and  unfit  for  food,  and 
from  the  effects  of  which  he  became  sick. 
The  court  below  directed  verdict  in  favor  of 
defendants,  on  the  ground  timt  there  was  no 
negligence  shown  on  the  part  of  the  defend- 
ants, and  also  that  the  plaintiff  was  guilty  of 
contributory  negligence. 

We  think  the  case  should  have  gone  to  the 
Jury.   Defendants  carry  on  a  wholesale  and 
retail  business  of  selling  meats  in  the  dty 
of  Detroit   On  July  8, 1891,  plalnttfTs  broth- 
er bought  from  them,  at  the  retail  counter, 
a  roll  of  spiced  bacon.   It  was  taken  to  the 
plaintiff's  house,  where  he  boarded,  and  part 
of  It  cooked  for  breakfast.   Plaintiff's  brother 
bad  the  first  slice,  which  seemed  to  be  all 
right.    Later  In  the  morning.  platntlCTs  wife 
cut  off  some  more  from  the  roll,  and  cooked 
it  for  plaintiff.   The  wife  noticed  a  pectiliar 
odor  from  it,  but  claims  she  thon^t  it  was 
the  spices.    Plaintiff  also  noticed  the  odor, 
oud  a  peculiar  taste,  and  claims  that  he  also 
thought  it  was  the  splcee.    Soon  after  eating 
it  he  became  quite  rick.   He  sent  for  a  phy- 
sl<^an,  who  pronounced  tliat  he  was  suffering 
from  some  kind  of  poison.    Plaintiff  then  ex- 
amined the  balance  of  the  meat,  opened  it. 
and  says  that  It  was  very  rank,  and  the  smell 
of  it  was  like  that  of  a  carcass.    A  witness 
for  plaintiff  also  testified  that  a  short  time 
previous  to  that  she  purchased  some  spiced 
bacon  of  defendants,  cooked  It,  and  her  hus- 
band became  sick.    She  opened  that  roll,  and 
found  It  spoiled.   She  returned  It  to  one  of 
the  cleribu  at  the  retail  counter,  and  told  him 
of  its  condition.  He  took  it  batik,  and  gave 
her  other  meat  in  Its  place.  John  Stabler,  a 
witness  for  plaintiff,  testified  tiliat  he  had 
worked  for  defendants,  but  left  their  employ 
Just  before  fbts  meat  was  sold.  He  testifled 
that  he  had  seen  old  ^<3sl6  dilppings  from 
tike  upper  floor  upon  bacon  piled  upon  a 
lower  floor,  and  ttiat  defendants  torenum 
had  the  bacon  removed;  that  some  rolta  of 
bacon  were  badly  molded,  and  the  foreman 
directed  that  they  should  be  taken  to  the 
smokeHouse,  and  smoked  over  again.  Robert 
Graft,  a  brother  of  the  plaintlfT.  had  worked 
for  defendants,  and  was  in  their  employ  at 


Digitized  by 


TOMPKINS  c. 


FORRESTAL. 


818 


the  time  the  bacon  was  sold  to  plalndfT.  He 
vras  asbed:  "Do  yon  know  of  any  spoiled 
meats  that  were  sold  there,  orer  the  cotmter, 
during  the  month  of  July,  about  the  lime 
yon  procured  this  piece  of  spiced  bacon  that 
was  put  on  the  counter  there  for  sale  for 
private  consumption,  In  the  regular  course 
of  their  bn^ness,  and  that  was  unflt  for  food, 
being  spoiled  and  discolored?"  Under  de- 
fendants' objection,  the  witness  mis  not  per- 
mitted to  answw.  John  Btalder  wa>  tlw 
asked;  "What  can  yon  aay  as  to  whether  or 
not  you  have  seen  meat  fbat  wa«  spoiled, 
and  unfit  for  use,  prepared  In  fiila  place  to 
tie  sold  on  tlie  market  about  last  snmmer,  or 
the  early  part  of  last  winter?"  This  was 
also  nded  ont.  The  answers  to  these  ques- 
tions dionld  have  been  permitted.  The  ques- 
tion to  Mr.  Craft  fixed  fbe  time  tba  aale  was 
made  to  plaintiff,  and,  witt  some  testimony 
fixing  the  keeping  tot  sale  of  spoiled  meats 
■%t  aboat  that  time,  the  plaintiff  ibonld  have 
t>cen  permitted  to  «how  other  meat  laipt  tor 
sale  prior  to  that  time.  Hie  defendants  were 
keepers  of  a  retan  meat  maiicet,  engaged  in 
the  bustneas  of  selling  meats  for  fbod.  and 
were  bound  t<J  use  due  care  to  see  that  the 
meats  were  fit  tor  human  consnmptfiHi. 
Hoorer  t.  Peters,  IS  MldL  51.  It  was  pro- 
posed to  be  shown,  howerer,  that  they  were 
not  only  cardess  In  preparing  th^r  meats, 
tmt  their  serrants  had  actual  knowledge  of 
the  unfitness  of  the  meat  fbr  fbod,  and  yet 
aold  It 

It  was  a  question  tar  the  Jnry  vAether  the 
defendants  were  so  careless  that  they  should 
be  held  responsible  fbr  the  conaequ^ces  of 
their  own  acts,  or  ttie  acta  of  their  serrants. 
A  dealer  who  sells  food  for  consumption  Im- 
pliedly warrants  that  It  Is  fit  tor  the  purpose 
for  which  it  ia  sold.  If,  in  addition  to  this 
Implied  warranty,  It  la  found  that  he  was 
negligent  in  selling  meats  that  were  danger- 
ona  to  those  niio  ate  them,  he  would  be 
liable  for  the  consequacea  of  hla  act.  If  he 
knew  It  to  be  dangerous,  or,  by  proper  care 
on  his  part,  could  hare  known  its  condition. 
BIAop  T.  Weber,  189  Maas.  411. 1  N.  B.  Rep. 
154.  These  are  questlmis  fbr  the  jnry,  and 
not  for  the  court 

The  question  \a  also  for  the  Jnry  to  deter- 
mine, wbether  the  plaintiff  exercised  due 
care  on  hla  part  tn  partaking  of  the  meat 
whCT  he  obaerred  the  odors  arising  from  It 
after  It  was  co<dted.  The  Judgment  must  be 
rerersed,  and  a  new  trial  ordered.  The 
4>dm  Jnstloes  concurred. 


TOMPKINS  H  si.  r.  FORRESTAIi  eC  al. 
•{Supreme  Conrt  of  Minnesota.  Jnae  80,  180S.) 
vhkicipal  corforatioxs  — contrai-tors'  boxim 
—Actios^— Pa  rties— Noticb. 
1.  Statutes  which  chanfre  the  mla  as  to  par- 
ties necesBsi7  to  the  determiDation  of  controvert 
•ies  will  take  effect  upon  prior  as  well  as  sob- 
flcqneot  contracts  or  transactions,  and  the  ae- 
tfons  arising  therefrom. 


2.  That  part  of  Sen.  Laws  1801,  c.  BO,  I 
IS,  (Charter  of  the  City  of  Dolath.)  which  au- 
thorises any  person  who  tuu  not  been  paid  for 
labor  performed  or  for  mateiials  famished  to  a 
eoutraetor  with  the  dty,  to  bring  a  salt  in  Us 
own  name  afcalnst  said  contractor  and  his 
bondsmen,  applies  to  actions  brought  to  enforce 
a  liability  upon  a  bond  executed  uiidor  the  pro- 
TlstoDB  of  the  original  charter,  (Sess.  Laws 
18S7.  c.  2,  subc.  5,  IS.) 

8.  The  notice  to  the  dty  prescribed  in  said 
section  16  Is  no  part  of  the  plaintiffs'  cause  of 
action,  and  It  was  error  for  the  court  below  to 
as  npou  the  question  of  serrlce  of  anch  notice, 
Ita  findings,  as  a  question  of  fact  Proof  ol 
service  need  not  be  made  until  aftar  Judgment 
has  been  ordered. 

4.  In  the  case  at  bar  the  flndlnn  of  fact 
proper  were  all  la  ptalntHfs'  favor,  bnt,  on  a 
BndiDK  that  proof  of  service  of  notice  to  the 
city  had  not  been  madejudgment  was  ordered 
against  the  plaintiffs.  They  then  notified  the 
city  in  form,  waited  until  more  than  20  daya 
had  expired,  and,  upon  proof  of  such  notifica- 
tion, and  proof  that  the  city  had  not  Intervened 
or  appeared  in  the  action,  moved  the  court  to 
strike  out  the  findingr  last  referred  to,  and  its 
conclusion  of  law.  and  to  bisert  in  Ilea  of  the 
latter  an  order  for  judgment  in  plaintiffs'  fa- 
vor. This  motion  was  denied.  Bdd,  that  it 
should  have  been  granted. 
(Si  llabus  by  the  Court) 

Appeal  from  district  court,  St.  Louis  coun- 
ty; Stearns,  Judge. 

Action  on  a  bond  by  W.  H.  Tompkins  and 
others  against  William  Forrestal  and  others. 
Defendants  bad  Julgmatt,  and  i^IalntlEb  ap- 

peaL  Beveraed. 

  • 

White.  Reynolds  &  Schmidt,  for  appeUanta. 

Edson  St  Bdiim.  for  respcmdenti. 

COLLINS,  J.  The  bond  to  the  dty  of  Dn- 
Intb  on  which  plaintiffs  brought  this  action 
in  thdr  own  names  bore  date  May  20,  1S90. 
and  was  therefore  executed  under  the  pi^ 
rlslona  of  ttie  statute  then  In  force.  Section 
5.  snbc  5.  Olty  Charter,  (Bess.  Iaw»  1887,  c 
2.)  The  plaintiff^  contend  that  their  action 
was  property  bron^t,  because  twought  In  ac- 
cordance with  the  proTtalona  <^  an  amentl- 
ment  to  aald  section  5,  fOnnd  In  Sees.  Laws 
1801,  c.  65,  I  Ifiy  and  the  first  question  for 
determination  la  whether  that  part  of  the 
amendatory  statute  which  oonfen  upoa  «ie 
who  has  performed  labor  or  has  furnished 
material  upcm  a  contract  viiOi  the  dty,  and 
haa  not  been  paid,  the  ri^t  to  tali^  a  suit 
In  hla  own  name  upon  tiie  btmd,  haa  appHca- 
tlon  to  bonds  executed  pttm  to  the  amend' 
ment  Under  the  statute  as  It  existed  when 
the  bond  was  given  It  was  held,  tn  Bank  t. 
Heney,  40  Mhm.  145.  41  N.  W.  Rep.  411,  that 
the  bond  was  designed  for  the  benefit  of  la* 
boren  as  wdl  as  the  dty,  snd  was  Intended 
to  secure  th^r  wages,  but  it  was  also  bcU 
tiiat  theUty  alone  was  the  proper  party  to 
maintain  an  action  to  enforce  the  llaMltty. 
It  foDowB  that  unless  tiie  proTtskms  of  ttie 
act  of  1881  can  be  applied  to  cases  sriidng 
upon  bonis  execnted  prior  to  its  passage, 
these  plaintiffs  have  no  standing  In  conrt: 
the  remedy  Is  exclusively  In  the  hands  of  the 
dty.  The  riglita  of  laborers  and  material 
men,  and  tiie  liabilities  ot  these  respondents 
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u  niretles  upon  the  contractors'  bond,  were 
fixed  and  established  by  the  statute  of  1887. 
The  former  had  the  right  to  look  to  the 
sureties  upon  the  bond  for  payment  In  case 
the  contractors  failed  to  pay  for  labor  per- 
formed or  materials  furnished  in  the  per- 
formance of  the  contract;  in  other  words, 
they  had  a  beneficial  interest  in  the  bond 
from  the  time  they  commenced  to  fumlBh 
materials,  which  Interest  was  BTallable  in  an 
action  to  enforce  the  liability.  To  be  sure, 
the  remedy  was  enforceable  in  a  specified 
manner,  and  only  by  means  of  an  action 
brought  In  the  name  of  the  city,  although  It 
might  not  have  the  slightest  interest  in  the 
result  of  the  controversy.  This  requirement 
of  the  law,  introduced,  probably,  for  the 
convenience  and  protection  of  all  who  might 
hare  a  cause  of  action  against  the  bondsmen, 
was  nothing  more  than  a  form  or  method 
of  procedure,  proTided  for  the  determination 
of  a  controversy  arising  out  of  the  contract 
bond,  and  In  no  manner  did  it  affect  the 
rights  or  the  liability  of  either  party.  By  the 
statute  of  1891  tills  form  or  method  of  pro- 
cedure to  enforce  a  liability  arising  upon 
such  bonds  was  changed,  and  authority  was 
conferred  upon  laborers  and  material  men 
to  maintain  actions  In  tlielr  own  names.  In- 
stead of  making  the  cltv  the  party  plaintiff 
to  the  controversy,  the  statute  gave  to  the 
real,  plaintiff  authority  to  directly  prose- 
cute the  action.  No  attempt  was  made  to 
change  the  nature  or  the  extent  of  an  ex- 
isting remedy  so  as  to  affect  or  impair  the 
rights  or  liabilities  of  the  parties  as  fixed  and 
estalilished  when  the  bond  was  executed. 
The  statute  of  1801  dealt  with  the  method 
of  procedure  only,  and  no  person  can  claim 
a  vested  right  in  any  particular  mode  of 
procedure  for  the  enforcement  or  defense  of 
his  rights.  So,  when  a  new  statute  deals 
with  the  method  of  procedure  only,  it  ap- 
plies, prima  fade,  to  all  actions,— those  which 
have  already  accrued  and  those  of  the  future. 
Snth.  St  Const.  S  482;  Green  v.  Blddle,  8 
Wheat  1.  It  is  weU  setUed  that  statutes 
which  change  the  rule  as  to  parties  necessary 
to  the  determination  of  controversies  wUl 
take  effect  upon  prior  as  well  as  subsequent 
contracts  or  transactions  and  the  actions 
arising  therefrom.  Wade,  Retro.  Laws,  |  214; 
Augusta  Bank  v.  Augusta,  49  Me.  507;  Hep- 
bum  V.  Curta,  7  Watts,  300;  Crawford  v.  Bank, 
T  How.  279.  Before  this  amendment  of  1891. 
the  portion  of  piaintiCfs  a:id  all  other  persona 
similarly  situated  was  not  unlike  that  of  an 
assignee  of  a  chose  in  action  at  common  law. 
Suit  to  enforce  a  ri^t  would  have  to  be 
brought  in  the  name  of  another.  But  upon 
the  passage  of  the  statute  now  in  force,  re- 
quiring all  actions  to  be  prosecuted  in  the 
name  of  the  real  party  in  Interest,  we  do 
not  imagine  that  any  one  seriously  questioned 
the  right  of  an  assignee  to  bring  suit  In  his 
own  name  upon  a  chose  In  action,  althoufi^ 
he  had  acquired  It  prior  to  the  ennctmont  of 
the  statute,  which  radically  changed  the  com- 


mon-law role,  and  gave  an  entirely  new 
remedy.  The  rule  laid  down  in  Giles  r. 
22  Minn.  348;  Wilson  v.  School  Dlst.,  10.  4S$: 
State  V.  Waholz,  28  Minn.  114,  9  X.  W. 
Bepi.  678;  and  other  cases,— that,  iiDle«  the 
contrary  clearly  appears  to  have  been  hi- 
tended  by  the  legislature,  statutes  should  be 
construed  to  be  prospective,  and  not  retn>- 
specttve^  In  their  scope  and  operation,— Is 
not  pertinent  to  the  facts  ha*e,  because  the 
amendment  related  solely  to  the  method  of 
procedure  for  the  enforcement  of  an  exist- 
ing obligation  and  UabUity. 

On  the  trial  the  court  below  found  in  plain- 
tlfTs'  favor  on  all  of  the  issues  presented  by 
the  pleadings,  and  also  found  as  a  fact  "that 
there  is  no  evidence  In  this  case  that  the 
city  of  Duluth  ever  had  any  notice  of  the 
pendency  of  this  action."  Based  on  this 
finding,  undoubtedly,  Its  concludon  of  law 
was  that  these  respondents  were  entitled  to 
judgment  against  plaintiffs  for  their  costs 
and  disbursements.  This  was  error.  The 
statute  (section  15,  supra)  requires  that,  at 
the  time  suit  Is  brought  by  a  peison  in  his 
own  name  against  a  contractor  and  his 
bondsmen,  notice  that  the  suit  has  been 
commenced  shall  be  given  to  the  city.  Ttiis 
notice  must  contain  certain  details,  and  no 
Judgment  shall  be  entered  in  any  such  action, 
unl^  the  plaintiff  shall  prove  to  the  satis- 
faction of  the  court  ttiat  this  notice  was 
served  opon  the  city  20  days  before  the  tim<- 
of  the  trial.  The  statute  further  provider 
for  the  filing  of  a  compLilnt  In  Intervention 
by  the  city,  if  deemed  advisable,  within  said 
20  days,  for  the  ben^t  and  protection  of 
others  who  may  be  In  need  of  recourse  npob 
the  bond.  It  clearly  appears  from  an  ex- 
amination of  the  law  tliat  the  giving  of  thlA 
notice  to  the  city  is  no  part  of  a  plaintiff's 
cause  of  action,  for  It  need  not  be  given  until 
20  days  prior  to  the  time  of  trlaL  It  follows 
naturally  that  It  was  not  Incumbent  upon 
the  plaintifCs  to  prove  upon  the  trial  that 
such  notice  had  been  given,  nor  should  thp 
fact  have  been  passed  upon  by  the  trial 
court.  Judgment  could  not  have  been  en- 
tered, however,  until  the  fact  had  been 
shown  to  the  satisfaction  of  the  court,  and 
this  could  have  been  done  at  a  time  sub- 
sequent to  the  filing  of  the  findings.  It  docs 
not  appear  from  the  record  before  ua  that  a 
notice  was  served  on  the  city  before  the 
trial,  but  afterwards,  and  aftw  the  finding 
liad  been  made,  plaintiffs'  counsd  caused 
such  notice  to  be  served.  They  then  waited 
more  than  20  days,  and  upon  an  nfl^dnvit 
of  service,  and  an  affidavit  that  the  city  had 
not  filed  its  complaint  In  Intervention,  and 
had  not  appeared  In  said  action  In  any  way. 
duly  moved  the  trial  court  for  an  amendment 
to  its  findings,  striking  out  that  portion 
which  referred  to  the  service  of  notice  upon 
the  city,  and  Inserting  one  by  which  the  ex- 
act amount  due  to  plaintiffs  would  be  stated, 
and  also  for  a  proper  change  in  Its  conclusion 
of  law.  This  motion  was  denied  when  It 
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■honld  turn  been  granted.  The  faflnre  to 
•erre  the  notloe  prior  to  flie  trial  was  a 
mere  Irregularitr,  which  cannot  be  permitted 
to  defeat  reoorery  apon  a  Jost  claim.  The 
notice  was  ntaseqnently  glren,  and  that  It 
was  simply  formal,  and  of  no  real  Inr- 
portance,  la  ahown  by  the  feet  that  the  dty 
authoritiea  had  no  oom^alnt  In  interrentlon 
to  fll^  and  evldenlly  bad  no  Interest  In  tbc  ac- 
tion. If  the  dty  had  seen  fit  to  file  such  a  com- 
plaint, the  ^alntUEs  would  probably  b&re  been 
obliged  to  again  try  their  case,  bat  nothing 
more  aerions  than  Utia  conld  hare  resulted. 
As  judgment  abould  have  been  entered  as 
denumded  In  tiie  complsdnt,  the  case  ta  re> 
manded,  with  directions  that  sodh  a  Jndg- 
m^t  be  now  entered.  Order  rerened. 

VANDERBUBOH,  J.,  took  no  part 


OLSBN  T.  PBTSRSON. 
(Supraue  Court  of  MhiDeaota.  Jmie  Iff.  180S.) 

EXSCUTIOIT  BaLE—RioBT  TO  SBCO!f|t  Cbktipioate. 

The  right  to  ai^Iy  for  and  have  n  bcooriI 
certificate  of  sale  upon  execntion  from  ihe  offi- 
cer making  snch  sale  in  certain  cases,  xrhich 
was  given  by  chapter  10,  Gen.  Laivs  1862, 
survived  the  repeal  of  that  chapter,  and  was 
saved  to  the  purchaser  by  section  4,  c.  121.  Oen. 
St.  186G.  J-  *. 

(Syllabus  by  the  Court.> 

Appeal  from  municipal  court  of  Doluth; 
Winje,  Special  Judge. 

Action  by  Nelson  Olsen  against  John  Peter- 
son to  recover  earnest  money  paid  by  plain- 
tiff on  a  contract  for  the  purchase  of  certain 
real  estate.  The  plalnticr  alleged  that  de- 
fendant's title,  which  was  based  on  the  sher> 
iCTs  certificates  set  out  In  the  opinion,  was 
defective,  and  could  not  be  made  good.  i>e- 
fendant  demurred  to  the  complaint  as  not 
stating  facta  sufficient  to  constitute  a  cause 
of  action.  The  opinion  states  the  facta. 
From  an  order  overruUng  his  demurrer, 
fendant  appeals.  Reversed. 

James  H.  Collins,  fi>r  appellant  J.  J. 
Sqnler,  for  respondent 

VANDERBURGH,  J.  A  certificate  of  sale 
of  the  real  estate  In  questttm  upon  executlcm, 
and  hi  due  form,  was  executed  Hie  sheiUT 
who  made  the  sale  on  the  10th  day  of  July, 
1SG4.  This  certificate  was  not^  however,  re- 
corded nntll  August  4,  1805.  Subsequently, 
however,  on  the  10th  day  of  September,  1870, 
the  person  who  made  the  sole  executed  an- 
other certificate  of  the  sale-as  late  diezlff— 
of  that  date,  and  recorded  on  that  day.  The 
statute  tat  force  when  the  sale  was  made 
(Gen.  Laws  1S02,  c.  19)  provided  that  such 
certificates  diould  be  void  If  not  recorded  In 
20  days,  but  also  provided  that  the  person 
holding  such  void  certificate  might  have  from 
the  officer  making  the  aale  another  certificate 
upon  paying  the  stipulated  fee,  and  this  with- 
out limitation  as  to  tlie  time  within  which  the 
application  therefor  should  be  mode.  This 


chapter  of  the  Laws  <tf  1882  was,  however, 
expressly  repealed  by  chapter  122,  Gen.  St 
1860,  and  the  provisions  of  ttie  latter  upon 
the  same  subject  were  prospective  In  their 
operation.  Hence  the  respondrait  ai^ues  thiU 
in  tills  case  the  right  to  appljr  to  the  ex-Bher> 
Iff  for  a  second  certlflcate  had  lapsed  at  the 
time  it  was  executed,  because  there  was  then 
no  statutory  authority  for  It  and,  the  first 
cwtiflcate  having  been  complete  and  regular 
In  form,  tJie  officer  was  fnnems  officio;  and 
he  also  contsids  that  the  tl^t  to  audi  cer- 
tificate was  not  saved  to  the  purdiaser  by 
the  provlrions  of  chapter  121,  Oen.  St.  ISGti. 
By  section  4  of  that  chapter  It  was  provided 
that  such  repeal  diould  not  affect  any  r^bt 
accruing,  accrued,  or  establtahcd.  That  pro- 
vialon  was  certainly  Intended  to  cover  cases 
of  this  ktnd.  The  right  to  a  second  certifi- 
cate. If  required,  was  as  dearly  granted  by 
the  act  of  18(j2  as  to  the  first  It  was  a  right 
to  a  sheriff's  deed,  imsdiie  the  titie,  and  n6t 
a  mere  remedy  fyv  the  enforcement  of  aucb 
right  It  existed  when  the  General  Statutes 
took  effect,  and  Is  firirly  wltbin  the  saving 
clause  referred  to.  Hie  certificate  executed 
in  1870  was  therefore  valid,  and  the  titie 
passed  upon  the  record  thereof. 
Order  reversed. 


UALLOBIAND  et  al.  v.  8WENSEN. 

(Supreme  Court  of  Minnesota.    June  28, 1803.) 

Apfbai^Absionhbmts  of  Erbok— SL'PFIOIBROT— 
Habmlbias  Ersok — Costs. 

1.  An  assignment  of  error  calling  In  ques- 
tion the  correctness  of  the  findingR  of  a  eonrt  is 
of  no  avail  when  it  specifier  no  porticiilar  find- 
ings, but  is  applicable  alike  to  severAl. 

2.  Certain  objectionable  evidence  conridered 
as  harmless  because  it  coald  not  have  Infin- 
enced  the  court  In  its  findings  of  fact. 

'it.  Proof  of  diHbursementa  kdd  suffioieat  for 
taxation  of  coats. 
(Syllabus  by  the  Court) 

Api>eal  from  municipal  court,  dty  of  Min- 
neapolis;  Mahtney,  Judge. 

Action  by  Albert  Ballemand  and  others 
against  Peter  P.  Swms^  to  recover  per- 
socal  property.  Plaintiffs  had  Judgment 
and  defendant  appeals.  Affirmed. 

Geo.  B.  RobinsMi.  for  appelant  Rea  ft 
Hubasbdc,  tor  respraidents. 

DKTEINSON,  J.  This  action  was  ptose- 
onted  by  the  respondents  to  recover  certain 
personal  property  whloh  the  defendant  as 
sheriff  of  Hennepin  county,  had  levied  upon 
OS  the  property  of  one  Allen,  under  a  writ 
of  execution  issued  upon  a  Judgment  re- 
covered Rgaii^  Allen  and  iMhers  by  the 
buMnees  firm  of  Janney  Bros.  The  plaintiffs 
claimed  to  be  the  owners  of  the  pn^erty, 
and  t^t  it  was  in  the  possession  of  Allen, 
as  their  bailee,  for  the  purpose  of  sale.  Tlio 
defendant  claimed  that  Allen  was  the  own- 
er. Tlie  court  trying  the  case  without  a 
Jury,  found,  among  several  othw  things, 
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that  the  pklntlffli  were  the  owBen,  and 
■directed  jodsmeitt  in  their  ftror. 

The  defendant's  third  aadgnment  o£  error 
to  too  general  to  be  of  anr  avalL  Smith  v. 
Klpp,  (Minn.)  61  N.  W.  Bep.  666;  Moody 
T.  l^Bcbabold.  (Minn.)  fiS  N.  W.  Bep.  1023. 
It  does  not  SK^t  to  any  partloolar  findings 
<a  the  oonrt  as  belnf  wroneona.  It  la  ap- 
pllcablo  alike  <o  aU. 

The  testimony  referred  to  In  tlie  first  and 
«acond  aaalgnmaita  of  mot,  to  the  recep- 
tion  of  whktL  tile  defoidant  objected,  waa 
not  property  admtodble,  but  It  waa  of  sach 
&  naitaro  that  it  oannot  reaaonaUy  be  sup- 
posed to  have  affected  the  declKon  of  the 
-oonrt  as  to  the  ftwts  in  Issoe. 

There  is  no  merit  in  the  oMm  ttiat  ttie 
proof  of  the  necessary  disbursements  upon 
which  costs  were  taxed  waa  Insufficient. 

Order  and  Judgment  affirmed. 

VANDBBBUBaH,  T.,  did  not  participate. 


«TATR  ex  rel.  DULXTTH  BELT  LTXE  BT. 
CO.  T.  DISTBICT  COURT  OP  EU!V- 
ENTH  JUDICIAL  DISTRICT. 

^Supreme  Court  of  Minnesota.    Juno  28.  liS&IA.) 

KAILROAIt  COHPAKIBB— TaXATIO-V. 

A  railroad  company  organized  for  and 
■doing  the  buaine««  of  an  ordinary  raUroad, 
transporting  passengers  and  freight.  hHd  sub- 
ject to  taxation  onlv  In  accordance  with  chapter 
11,  Uen.  Laws  1887,— that  is,  by  the  ruie  of 
percentage  on  its  gross  eamiugs, — altboDgh  the 
road  is  oniy  three  miles  in  extent,  the  ears  be- 
ing operated  by  a.  steam  locomouTe  over  two 
■niies  of  the  road,  and  by  cable  up  a  ste^  as- 
■cent  of  one  mile. 

(SyllahoB  by  the  Oomrt) 

Certiorari  In  tiie  name  <tf  tlte  state  at  the 
ration  of  the  Dnlnth  Belt  Line  Bailway 
■Company  ag^nst  the  district  court,  eleventh 
Jndldal  district,  to  review  certain  proceed- 
Inga  for  tlie  enforeement  of  tez  assessments 
■against  relator^  properly.  Judgment  fbr  re- 
tAtar. 

Walter  Ayers,  for  relator.  Ohas.  C  Tear. 
<3o.  Atty.,  for  respondent. 

DICKINSON,  J.  For  tile  year  1801  taxes 
were  assessed  upon  the  personal  property 
■of  the  relator  in  the  county  of  St  Louis  in 
accordance  with  the  general  system  of  taxa- 
tion, the  tax  being  based  upon  the  aaseased 
value  of  the  property.  The  tax  becoming 
•d^luqueut,  and  proceedings  being  instituted 
to  recover  judKUient  therefor  under  the  stat- 
ute, the  relator  Interposed  its  answer  in  the 
4isti1ct  court.  Its  defense  was  that  it  was 
subject  to  taxation  only  In  accordance  with 
the  method  prescribed  In  chapter  11,  Gen. 
Laws  18S7,  and  the  law  of  1878  therein  re- 
ferred to;  that  is,  by  the  rule  of  percentage 
■on  Ita  gross  earnings.  Upon  trial  the  conrt 
-found  that  the  relator  was  liable  to  the  tax 
^  assessed,  and  Judgment  was  entered  for 


Its  ncawtxy.  By  wzit  of  certiorari  tbe  mat- 
ter to  bnmAt  here  for  xvrlew. 

It  appears  from  the  findings  of  the  court 
that  the  relator  Is  a  oorporattoi  organised, 
under  the  wonal<ma  «dC  title  1  at  dupter  34 
of  the  General  Statutes,  exetmivdy  tor  rail- 
road purposes.  During  Hie  year  1891  It  was 
<^»erating  about  three  mllea  of  raflway  In  the 
county  of  St  Lonis,  on  two  rnOea  ot  whkb 
the  transportation  waa  by  steam  locomotive 
power,  and  tor  cue  mile  It  was  by  metuis  of 
a  eaUe  up  a  steep  ascent  Both  passengen 
and  frei^t  were  ttms  transported.  The  com- 
pany made  no  report  of  Ito  gross  earnings 
to  the  state  treaanrer  tor  the  year  1881, 
and  paid  no  percentage  thereof  as  a  tax. 
The  facts  of  the  case  are  not  veiy  fully  dis- 
closed by  evidence  nor  In  the  findings  of  ihe 
conrt,  and  our  deddon  Is  to  be  understood 
as  strictly  limited  to  the  case  as  hexe  pre- 
sented.    There  la  nothing  in  the  case  In- 
dicating that  this  line  of  road  Is  not  an  or- 
dinary commercial  railroad,  unless  it  be  the 
facts  of  its  limited  extent,  and  that  where 
it  runs  up  a  steep  ascent,  the  power  Is  ap- 
plied by  catde  Instead  of  a  locomotive.  It 
does  not  appear  tti&t  the  road  is  in  any 
sense  a  street  railway,  or  that  its  operations, 
or  the  purposes  of  its  organization,  are  in 
any  way  connected  with  street  travel,  or 
with  the  use  of  the  streets.  In  brief,  it  is. 
as  we  must  assume,  a  railroad  company,  in 
the  ordinary  sense  of  the  term,  organized 
for  and  doing  the  business  of  such  corpora- 
tions. We  see  no  reason  why  tiie  statute 
(chapter  11,  Gen.  Laws  1887)  was  not  appli- 
cable as  the  law  with  respect  to  the  taxation 
of  the  property  of  this  corporation.  The 
validity  of  the  act  is  not  called  in  qnesHon. 
By  its  terms,  "any  raUroad  company  own- 
ing or  operating,  or  which  may  hereafter 
own  or  operate,  any  line  or  lines  of  rail- 
road In  this  state,"  is  required  to  pay  a 
percentage  of  ItR  gross  earnings,  as  sped- 
fled  In  that  act  and  in  the  statute  of  1873. 
therein  referred  to,  "In  lieu  of  all  other 
taxes."  We  cannot  construe  the  plain  and 
unrestricted  terms  of  this  law  so  as  to  ex- 
clude this  railroad  from  Its  operation.  The 
law  In  terms  applies  to  "any  railroad  com- 
pany," (perhaps  meaning  only  ordinary  com- 
mercial railroads,  and  not  street  railways.^ 
and  it  can  make  no  difference,  as  respects 
the  applicability  of  the  statute,  wbethH*  the 
railroad  is  three  miles  in  extent  or  three 
hundred.  It  does  not  appear  In  this  case 
whether  the  railroad  is  to  be  further  extend- 
ed, or  whether  the  three  miles  constructed 
are  ail  ttiat  was  contemplated,  so  that  It  to 
now  completed.  Perhaps  that  would  make 
no  dlfFerence  In  the  result 

The  fact  that  the  relator  had  not  made 
a  return  of  its  gross  earnings,  as  contem- 
plated by  the  statutes  referred  to,  does  not 
affect  the  case.  The  manner  and  rule  of  tax- 
ation are  determined  absolutely  by  the  law. 
and  such  neglect  of  the  relator  did  not  change 
the  law,  nor  render  It  lnappUcabl«^  nor  ju»- 
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ttty  reMrtlog  to  another,  even  Uuragh  It  b« 
tUe  oidlnary  arstem  at  tazatloD,  lurtead  of 
tliat  prescribed  by  Hie  itatate,  u  leqieots 
railroad  compauteA. 

These  coxuridoratlona  lead  to  tbe  condn* 
flion  that  tbe  tax  upon  an  aeseased  raloattOD 
of  the  propert3r  <tf  the  rdator  waa  not  an* 
thorlsed  by  tiie  law  api^lcalde  to  and  con- 
trolling tbe  case,  and  the  judgment  mart  be 
reversed. 

TANDBBBUEQH.      did  not  flit 


BOWERS  T.  SCHUIiBR  et  al. 
<Snpreme  Court  of  Hinnesota.  Jnne  20,  1893.) 
Witness— Competbsct—Tba S9 ACTIONS  with  Db- 

CEDBXTS— "PaHTT  to  TBS  AOTIOH** — FLBADINOS 

—Motion  to  Hakh  JDrfiHitb. 

1.  The  term  "party  to  the  action,"  as 
uaed  in  Gen.  St.  1&1S,  c.  73.  S  8,  meaos  a 
party  to  the  issne  to  which  the  teBtiinoi^  re- 
lates, and  DOt  merely  a  party  to  the  record. 

2.  The  interest  In  the  event  of  the  ac- 
tion which  disqualifies  a  person  as  a  witness 
ander  tills  scctioti  must  he  a  direct  and  im- 
mediate i)ecuninrf  interest  adverse  to  that  of 
the   party   against   whom   bis   testimony  b 

3.  Motion  to  require  a  pleading  to  be  made 
more  definite  and  certain  held  to  hSTe  been 
pm]>er)y  denied. 

(Syllabus  by  the  Oonrt) 

Appeal  from  district  court,  St.  liOUlB  coun- 
ty; Ensign,  Judge. 

Action  for  partition  by  Lizzie  Bowera 
agnlnst  Sarah  Schuler  and  othera.  Defend- 
anta  had  judgment,  and  plaintiff  appeals. 
AiBrmcd. 

N.  A.  &  H.  G.  Gearbart,  (Lord  &  Norton, 
of  counsel,)  for  appellant  Gash,  WUIiama  & 
Cbester,  for  respondents. 

MITCHELL,  J.  The  only  qaestlon  of  any 
Importance  In  this  case  arises  over  the  con- 
struction of  Gea  Bt  1878,  c  73,  §  8,  which 
provides  that  "It  shall  not  be  competent  for 
any  party  to  an  action,  or  Interested  In  the 
eroit  thereof,  to  give  evidence  therein  of  or 
concerning  any  conversation  with,  or  ad- 
mission of,  a  deceased  or  insane  party  or 
person,  relative  to  any  matter  at  issue  be- 
tween the  parties."  The  principal  imlnt  is 
whether  tbe  term  "any  party  to  an  action" 
Is  meant  to  Include  every  one  who  la  a 
party  to  the  record,  or  only  those  who  are 
parties  to  the  issue  to  which  the  testimony 
relntea.  In  view  of  the  last  clause  of  the 
section,  Umltlnff  the  incompet^cy  of  the 
witness  to  mutters  relative  to  the  issue  be- 
tween the  parties,  we  are  of  opinion  that  the 
Btatnte  refers  only  to  those  who  are  parties 
to  the  issue.  The  word  "parties,"  as  there 
used,  we  think  evidently  refers  to  the  party 
prohibited  from  testifying,  and  the  party 
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against  whom  the  testimony  would  operate 
If  admitted.  This  construction  is  In  har- 
mony with  the  spirit  and  purpwe  of  the 
statute,  for  no  good  reason  can  be  suggested 
for  excluding  the  testimony  o<  one  who, 
althoogh  a  party  to  the  action  tor  some  other 
purpose^  ts  not  a  party  to,  or  interested 
in,  the  Issne  to  which  bis  testimony  rdates. 
In  the  present  case  the  Issne  to  whldL  the 
testimony  of  George  Tisoher  related  was  ez- 
dodvdy  betwem  plaintiff  and  the  defend- 
ant Jolm  Tls<Aer.  Althou^  a  necessary  par^ 
ly  to  the  action  of  partition,  because  the 
admitted  owner  of  an  undivided  half  of  the 
premises,  be  was  not  a  party  to,  and  had 
no  Interest  in,  the  Issoe  between  the  i^ain- 
tiff  and  I(An  as  to  the  title  to  one-sixth  ot 
the  other  undivided  half.  It  is  suggested  tb&t, 
inasmuch  as  he  had  mortgaged,  and  then 
conveyed,  an  interest  In  the  premises  which 
he  ml^t  have  had  mi  hdr  of  his  moflier, 
throng  whom  plalnUff  also  claims,  at  war^ 
rantor  of  the  title  ha  was  interested  in 
the  result  of  the  Issue  between  plaintiff  and 
John.  In  tbe  first  place,  it  does  not  ap- 
pear Uiat  he  was  warrantor  of  the  title. 
But,  If  he  vna,  his  Interest  in  the  determi- 
nation of  the  Issue  would  be  In  fiivor  of, 
and  not  adverse  to,  the  plaintiff;  and  It  can 
hardly  be  necessary  to  observe  that,  when 
a  witness  Is  produced  to  testify  agataiat  his 
Interest,  the  role  that  Interest  dlsquftlifles 
does  not  apply.  What  has  been  said  as  to 
the  testimony  of  George  is  equally  applica- 
ble to  that  of  Fred  Tischer.  There  Is  noth- 
ing in  the  suggestion  that  George  was  In- 
terested in  the  event,  because.  If  plaintiff 
succeeded,  there  wonld  be  a  partition  or  sale 
of  the  premises,  wtdch  would  not  be  the  case 
if  she  was  defeated.  This  is  not  a  direct 
pecuniary  Interest  in  the  event  of  the  cause, 
which  alone  dlsqualifles  a  witness.  Ferine 
V.  Grand  Lodge.  48  Minn.  82,  SO  N.  W.  Bep. 
1022. 

2.  Irrespective  of  the  somewhat  discretion- 
ary nature  of  the  action  of  the  district  court 
upon  motions  of  this  kind,  we  have  no  doubt 
whatever  that  the  court  was  right  In  refus- 
ing to  require  the  answer  to  be  made  more 
definite  and  certain.  A  pleading  is  subject 
to  sncb  a  motion  only  where  its  allegations 
or  doilals  are  so  Indefinite  or  uncertain  that 
the  precise  nature  of  the  charge  or  denial 
is  not  apparent.  But  the  uncertainty  or  in- 
definlteoess  here  complained  of  Is  not  as 
to  what  the  answer  alleges,  or  what  issues 
it  tenders,  but  as  to  what  particular  evi- 
dence the  defendant  might  produce  in  sup- 
ixirt  of  it,  nnd  what  the  plaintiff  sought  was, 
in  effect,  to  require  htm  to  plead  the  evi- 
dence. Lee  V.  Railroad  Co.,  34  Minn.  225, 
25  N.  W.  Rep.  399;  Todd  v.  Same,  87  Minn. 
35S,  H5  N.  W.  Bep.  6. 

Order  and  Judgment  afllrraed. 
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CITY  OP  WABASHA  T.  SOUTHWORTH. 
(Supreme  Court  of  Utainesota.  June  29.  1893.) 
Dbfbctivb  Sidewalks  —  Ddtt  TO  Rbpaib— Pa.t- 
UEKT  OF  Damages  bt  Citt  and  Sbcovebt 

ntOU  PnOPBBTT  OWNEK. 

1.  Where  a  cellar  wiiy,  trapdoor,  Bcattle, 
or  the  like  ia  put  in  a  public  sidewalk  for  the 
convenience  of  the  abutting  property,  aa  be- 
tween the  owner  and  the  city,  the  duty  of  maln- 
tainiuK  it  in  a  safe  condition  devolves  npon  the 
former,  and  he  cannot  release  himself  of  this 
duty  by  merely  abandoning  the  use  of  the 
structure.  He  can  only  do  so  by  removing  it 
and  reatoriug  the  sidewalk  to  ita  original  condi- 
tion. 

2.  If,  through  the  negligence  of  the  proper- 
ty owner,  the  structure  becomes  unsafe,  and 
injury  results,  for  which  the  city  is  liable  be- 
cause of  neglect  of  its  duty  to  keep  its  streets 
In  a  safe  condition  for  travel.  It  may,  npon 
payment  of  damages  to  the  person  injured,  re- 
cover over  from  the  owner  by  whose  fault  (as 
between  him  and  it)  the  injury  was  occa^oned. 

3.  The  mode  of  procedure  provided  by  the 
charter  of  the  city  of  Wabasha  (Sp,  Laws  1889, 
c.  13,  subc.  7,  8  10)  is  not  exclusive,  but  the 
city  may  pay  the  damages,  without  suit,  and 
then  recover  over  in  an  action  against  the  prop- 
erty owner. 

4.  Evidence  hdd  sufSdent  to  justify  a  find- 
Ing  that  the  defendant  negligently  suffered  and 
permitted  a  trapdoor  over  a  hatchway  in  a  side- 
walk to  become  decayed  and  Insecurely  BuiqMrt- 
ed  so  as  to  become  unsafe  for  traTeL 

(SrUabua  by  the  Court) 

Ain>eal  from  district  conrt,  WatMUiha.  ccnm- 
I7;  Start,  Jadge. 

AetSxm  bj  the  dty  of  Wabasha  against 
A&abel  D.  Soutbworth  to  reeoyer  the  amount 
plaintiff  was  required  to  pay  one  SciiizuEel 
for  Injuries  snstolned  by  a  defective  Udewalk 
along  defendont's  prmlaes.  PlafnUff  had 
Judgment,  and  defendant  appeals.  Affirmed. 

J.  F.  McGovem  and  Gonld  &  Snow,  for  ap- 
pellant John  W.  Steeele  and  Lloyd  W. 
Bowers,  for  respondeat 

MITOEnBLL,  J.  If  the  flodhigs  of  fact 
were  Justified  by  the  evidence,  there  Is  noth- 
ing new  or  doubtAil  in  Uie  law  goveming 
this  case.  In  order  to  entlOe  the  plaintilf  to 
reconne  on  the  defendant  for  the  money 
whidi  it  liad  paid  in  settlement  of  the  <datm 
of  Schincel  for  injuries  sustained  by  reascm 
of  the  d^ectlve  sldewallE,  it  was  necessary 
to  establish— First,  that  the  dty  was  liable 
to  Sdilnzel  1^  reason  of  negligence  in  the 
performance  of  its  duty  to  the  pubuc  to  ^eep 
its  streets  in  safe  condition;  and,  second, 
that  defendant  was  also  liable  to  SctUnzel  1^ 
reason  at  his  negligence  in  constructing  or 
maintaining  the  nuisance  in  the  street  which 
caused  the  injury.  If  these  two  flicts  were 
established,  then  the  right  of  the  city  to  re- 
course against  the  defendant  is  not,  and  could 
not  successfully  be,  denied. 

There  Is  nothing  In  tlie  point  that  the  mode 
of  procedure  prescribed  by  the  city  charter 
(Sp.  Laws  1880.  c.  13,  subc.  7,  (  10)  Is  ex- 
clusive, and  that  the  city's  only  remedy  was 
to  let  the  claim  of  Schinzel  go  to  Judgment 
against  both  It  and  Southworth,  pay  the  Judg- 
ment, and  then  enforce  it  against  Southworth. 


This,  like  similar  provisltms  in  other  <diartex^ 
Is  designed  to  aid  and  not  to  hinder  dttes  hi 
dealli^  with  such  claims,  so  that  the  liabil- 
ity of  a  third  party  may  be  determined  and 
enforced  in  the  same  action  in  which  that  of 
the  dty  Is  determined  and  enforced.  The 
only  effect  of  the  dty's  settUng  the  dain 
without  such  Judgment  was  that  the  ques- 
tions upon  which  the  lloUlity  of  Southworth 
depends  were  left  open.  See  Jones  v.  Oty 
of  MhmeapoliB,  31  Mian.  230,  17  N.  W.  Rep. 
377;  Clark  v.  aty  of  Austin,  38  Minn.  «7. 
38  N.  W.  ICep.  015;  MUl  Co.  v.  Wheeler,  21 
Minn.  121,  16  N.  W.  Rep.  688. 

The  court  found  that  the  dty  might,  by  the 
exercise  of  ordinary  care,  have  known  of  the 
unsafe  condition  of  this  sidewalk  In  time  to 
repair  It  before  the  acddent  occurred.  This 
finding,  which  is  not  assailed,  settles  the 
questi(m  of  the  dty's  liability  to  SchlnzeL 

Passing  over  the  finding  to  the  effect  that 
this  hatchway  in  the  ddewalk  was  originally 
constructed  hi  a  negligent  and  unsafe  man- 
ner, (which  we  think  was  Jnstifled  by  the 
evidence,)  the  court  further  found  that  the 
defendant  Imew,  or  by  the  exercise  of  or- 
dinary care  might  have  known,  of  the  exist- 
ence and  character  of  thfs  hatchway  and 
covering  at  the  time  be  purchased  the  prop- 
erty;  also,  that  for  more  than  a  year  priw 
to  the  acddent  he  had  ne^igently  suffered 
and  permitted  this  covering  or  trapdoor  orer 
the  hatchway  to  become  decayed  and  nn- 
securdy  fastened  and  supported,  whereby 
the  sidewalk  over  the  excavation  und^ueath 
became  and  was  unsafe  fbr  ordinary  travd. 
That  the  first  part  of  this  findhijg  was  sup- 
ported by  the  evidence  is  beyond  qaesttrat 
Indeed,  we  think  the  evidence  was  suidk  as  to 
reqdre  a  finding  that  defoidant  had  actual 
knowledge  of  the  existence  and  diaracter  of 
this  hatchway  as  long  ago  as  the  date  of  his 
purchase  of  the  undMded  half  of  the  abut- 
ting property  in  1873.  Nor  in  oiir  vpirAoa  Is 
there  any  more  room  for  doubt  as  to  the 
Buffldency  of  the  evidence  to  Justi^  tlie  lat- 
ter part  of  the  finding.  The  def^idant  main- 
tained this  hatchway  In  the  street  by  auow- 
ing  it  to  remain  there,  with  Imowledge  of  Its 
existence.  The  fact  that  he  had  not  used 
it  for  BcHUe  years  ta  immaterial,  and  the  dnlm 
that  he  had  rdleved  himself  from  reaponal- 
bUlty  by  abandoning  It  Is  without  nierit. 
I&vlng  beoi  constructed  in  the  street  for  the 
convenience  of  his  abutting  luopatr  the 
only  way  he  could  relieve  himself  from  the 
duty  of  keeping  It  In  rqiair  was  to  restorv 
the  street  to  its  original  condition,  by  fllUiv 
up  the  excavation  and  replacing  the  string- 
ers under  the  sidewalk.  Nldiols  caty  of 
MhmeapoUs,  38  Uhm.  430,  23  N.  W.  Rep. 
808. 

The  negligence  ot  the  defendant  hi  tba, 
maintenance  of  this  hatchway  or  cellar  way 
we  place  upon  his  lade  of  ordlnazy  care  in 
not  taking  reasonable  precautions  to  keep  it 
In  safe  condition,  and  not  uiion  the  ground 
uat  all  excavations,  basement  or  cellar  ways. 
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scuttlea,  and  the  like,  made  or  constructed 
In  the  street  without  afflrmatlTe  municipal 
license,  are  per  se  unlawful,  and  nuisances. 
Numerous  reported  cases,  both  in  this  coun- 
try and  England,  show  that  It  has  been  as- 
.  smned,  time  out  of  mind.  In  accordance  with 
a.  custom  of  long  standing,  that,  even  In  the 
absence  of  any  express  license,  this  is  a  le- 
^tlmate  use  of  the  street  for  the  coQTenience 
of  abutting  property,  provided  It  be  exercised 
Ixx  a  proper  and  safe  manner,  and  conse- 
quently that  the  property  owner  is  not  an 
tibsolute  Insurer  against  all  Injuries  resulting 
from  the  existence  of  such  things  in  the 
street,  but  is  only  responsible  for  negligence 
or  want  of  reasonable  care  In  their  construc- 
tion or  maintenance.  Tills  we  deem  the  cor- 
rect view  of  the  law  ou  this  subject.  See 
Fisher  t.  ThlrkeU,  21  Mich.  1. 

But  such  structures  having  been  placed  In 
the  street  for  the  convenience  of  the  abutting 
proi>erty,  it  stands  to  reason  mat,  as  between 
the  property  owner  and  the  city,  the  duty  of 
maintaining  tbem  In  a  safe  condition  de- 
volves on  the  former.  Defendant  was  bound. 
In  the  exercise  of  ordinary  care,  to  tote  no- 
tice of  the  fact  that  wood  will  decay.  Lon- 
dra  T.  Lund,  38  Minn.  538,  38  N.  W.  Rep. 
ti99.  The  fact  that  the  planks  forming  the 
cover  of  this  hatchway  showed  no  signs  of 
decay  on  the  upper  side  did  not  Justify  the 
defendant  In  assuming,  without  inspection, 
tbat  they  and  the  stringers  on  which  they 
rested  bad  not,  in  the  18  years  or  more  that 
they  had  been  there,  become  rotten  under- 
neath,  where  they  were  excluded  from  the 
sun  and  subjected  to  constant  moisture. 
Xjcavlng  these  planks,  which  were  a  part  of 
a  public  ddewalk,  over  an  excavation  tive  or 
feet  deep,  with  the  middle  stringers  of 
tlie  sidewalk  cut  away,  the  only  support  of 
the  planks  being  at  the  two  ends,  the  sup- 
port at  the  inner  end  next  the  building  being 
only  about  an  Inch  in  width  of  a  pcrlstiable 
wooden  stringer,  and  failing  to  inspect  them 
for  all  these  years,  to  ascertain  their  condi- 
tion, constituted  a  state  of  facts  tliat  abim- 
dantly  Justified  the  court  In  finding  that  de- 
fendant was  guilty  of  negligence.  The  de- 
fendant, however,  sought  to  escape  liability 
by  attempting  to  show  that  he  had  r^ted 
the  premises  to  certain  tenants,  and  that  they, 
nnd  not  he,  were  responsible  for  the  mainte- 
nance of  this  hatchway  and  cover;  and  the 
refusal  of  the  court  to  make  a  finding  as  to 
the  possession  and  occupancy  of  the  premises 
by  tiiese  tenants  before  and  at  the  time  of 
the  accident  is  assigned  aa  error.  Without 
considering  the  points  that  the  pleadings 
raised  no  such  Issue,  and  that  according  to 
the  findings  of  the  court  this  cover  to  tue 
hatchwf^  was  already  in  an  unsafe  .condi- 
tirai  b^ore  the  dote  of  the  lease  to  the  tetx- 
onts.  It  Is  oiough  to  say  tbat  there  was  not 
a  partide  of  evidence  tbat  the  lease  Included 
the  cellar  or  the  hntchway. 

There  la  no  merit  In  defendant's  seventh 
aasigiiment  of  error.  Of  course,  the  city  was 


not  liable  to  Schlnzel  for  his  attorneys*  fec-s 
as  such,  but  the  $150  in  this  case  was  paid  to 
his  attorneys  as  part  of  the  amount  which 
the  city  had  agreed  with  him  to  pay  in  set- 
tlement of  his  claim  against  It  for  damages. 
In  legal  eCTect,  It  was  paid  to  Schlnzel,  and 
as  long  as  it  was  paid  for  his  benefit,  and  In 
settlement  of  his  claim  against  the  city,  it 
was  wholly  immaterial  to  whom  the  money 
was  actually  paid  over;  the  aggregate  amount 
paid  out  In  all  being  within  the  amount  for 
Rrhlch  the  dty  and  the  defendant  were  liable 
to  him.  As  we  do  not  discover  any  error  in 
he  record,  the  judgment  appealed  from  must 
Iw  attlrmed. 


WRIGHT  V.  CITY  OF  ST.  CLOUD. 
(Sapreme  Coort  of  Minnesota.   Jane  29,  1893.> 
Dbfbctivb  Sidewalk  —  Injuries  to  Thave^ee — 

ESOWLBDOB  OF  DbFECT  —  COKTKIBUTORT  NbO- 

I.IOENCE. 

If  a  person,  with  full  and  present  koowl- 
edge  of  the  defective  condition  of  a  sidewalkr 
and  of  the  risks  incident  to  its  use,  voluntarily 
attempts  to  travel  upon  it,  when  the  defect 
could  easily,  and  without  appreciable  incon- 
reuience,  have  been  avoided  by  soins  around  It, 
he  is  not  in  the  exercise  of  reasonable  care, 
but  must  be  presumed  to  havis  teken  bis 
chances,  and  if  injury  results  he  cannot  re- 
cover from  the  dty. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court.  Steams  comity; 
Searle,  Judge. 

Action  by  Mary  A.  Wri^t  against  the 
of  St  Cloud  to  recover  for  personal  Injuries 
received  from  a  t&U  on  defendant's  sidewalk. 
Plaintiff  had  Judgment,  and  defendant  ap- 
peals. Reversed. 

M.  3.  Taylor,  for  appellant  Geo.  H.  Beyn- 
olds,  for  respondent 

MITCHELL,  J.  This  wns  an  action  to  re- 
cover damages  for  personal  Injuries  caused 
by  the  alleged  negligence  of  the  defendant, 
in  permitting  snow  and  Ice  to  accumulate 
and  remain  upon  a  public  sidewalk  so  as  to 
render  It  unsafe  for  traveL  The  only  ques- 
tion is  whetiier  the  evidence  Justified  the 
verdict.  The  accident  occurred  in  the  latter 
part  of  February,  In  the  reddence  port  of 
the  city,  about  sev«i  squares  from  Its  busi- 
ness center.  Abutting  this  part  of  the  side- 
walk there  was  unoccupied  property  about 
SO  feet  in  width.  On  either  side  the  occu- 
pants had  kept  the  sidewalk  In  good  order, 
but  opposite  this  property  the  snow  had  not 
l>een  removed  during  the  entire  winter,  and 
the  result  was  that  it  had  gi-ndually  accumu- 
lated to  the  depth  of  from  one  to  two  feet, 
through  which  pedestrians  had  trodden  a 
narrow,  Irregular  path.  As  the  result  of 
successive  falls  and  driftii^  of  mow,  and 
alternate  thawing  and  freeing,  In  connec- 
tion with  the  continual  travel,  this  path  bad 
become  quite  rough,  wieven,  and  icy,  having 
gradually  grown  worse  aa  fbe  winter  ad- 
vanced. Am  dUferent  vitneases  described  it. 
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'It  bad  hollowed  oat.  and  left  ridgea;"  **ib» 
humpSi  holes,  and  hollows  were  qnlte  notice* 
ahle;"  'it  had  hollowed  ont  places  sort  of 
sUUlne  and  uncer  shaped;"  '*was  full  of 
holes  and  humnuxto  from  two  to  four  Incthea 
deep;"  **the  bottom  was  uneven  and  aldllng.** 
These  and  aimUar  deacr4>tlon8  dearly  photo- 
ipuph  In  the  mind  of  any  one  tamlBar  with 
nch  tiilnga  a  dlsUnct  picture  of  the  Irregular 
and  uneven  path  trodden  by  pedestrians 
through  snow  as  frequently  seen  on  neglected 
j^ewalla,  In  tiie  winter  time,  In  the  resi- 
dence portions  of  most  towns,  the  condition 
of  which  grows  gradually  worse  as  the  win- 
ter advances.  About  noon  on  a  somewhat 
cold,  but  bright  and  pleasant,  doy,  tbe  plain- 
tiff was  traveling  this  walk,  on  her  way 
home  from  church.  She  had  not  traveled 
this  side  of  the  street  that  winter,  and  had 
no  previous  knowledge  of  its  condition.  On 
reaching  this  part  of  the  walk  she  admits 
that  she  looked  at  it,  and  saw  Its  condition 
before  she  started  across.  She  says  she 
"had  no  Idea  it  was  as  bad  as  it  was,"  but 
it  Is  Impossible,  under  the  circumstances, 
that  she  did  not  see  and  understand  its  gen- 
eral character,  and  the  consequent  difficulty 
in  trav^ing  It,  and  the  danger  of  sUpping 
and  falling  In  doing  so.  In  fact  she  admits 
that  she  saw  these  ridges  and  hollows,  and 
that  it  occurred  to  her,  the  minute  she 
reached  it,  that  it  was  a  dangerous  place  to 
walk.  She  knew  that  the  sidewalk  on  fhe 
opposite  side  of  tbe  street  (on  which  her 
residence  was)  was  in  good  condition,  and 
tiiat  she  could  entirely  avoid  the  danger  by 
retracing  her  steps  100  feet  to  a  street  cross- 
ing, and  going  over  to  the  other  side  of  the 
street;  but  instead  of  doing  so  she  pro- 
ceeded, and,  in  going  across,  slipped  and 
fell,  and  sustained  the  injuries  complained  of. 
The  defendant's  contentions  are  (1)  that 
there  was  no  evidence  of  Its  negligence;  and 
(2)  that  the  evidence  conclurtvely  showed 
that  the  plaintiff  was  guUty  of  contributory 
negllgMice. 

Except  In  Michigan,  where  It  is  held  that 
the  liability  of  municipalities  for  defective 
streets  Is  purely  statutory,  and  where  the 
same  statute  applies  alike  to  cities  and  rural 
townships,  the  general,  if  not  universal,  doc- 
trine. Is  that  the  duty  of  a  city  to  exercise 
reasonable  care  to  keep  Its  iddewalks  In  safe 
condition  for  travel  Is  not  limited  to  structur- 
al defects,  but  extends  also  to  dangerous  ac- 
cumulations of  Ice  and  snow.  This  Is  Implied, 
If  not  decided.  In  Henkes  v.  City  of  MInne* 
spoils,  42  Minn.  530,  44  N.  W.  Rep.  1026. 
In  this  climate,  and  In  this  new  state,  the 
duty  of  cities  with  respect  to  Ice  and  snow 
must  necessarily  be  somewhat  limited,  and 
care  shotild  be  taken  tliat  they  be  not  held 
to  a  degree  of  diligence  beyond  what  Is  rea- 
sonable, in  view  of  their  dtuatlon.  What 
reasonable  care  might  require  In  a  milder 
dlmate  or  In  an  older  country,  where  cities 
are  more  compactly  built,  might  be  too  high 
a  standard  In  this  cUmate,  for  new  dtlee, 


often  embradog  within  tb/Or  Umlta  mncb  ter- 
ritory that  is  more  rural  than  nrtan.  All 
that  la  required  la  reaatHiable  care  under  all 
tho  droumatancea,  and,  la  determlntaig 
whether  a  defect  la  actionable,  oonslderatloo 
must  be  had,  not  only  to  the  danffw  to  be  - 
apprehended  from  It,  but  alao  to  the  pracd- 
cahlUty  remedying  It:  No  Inflexible  nde 
can  be  laid  down  as  to  the  condlttcm  In  yrbSdi 
reasonable  care  reqalres  a  dty  to  keep  its 
streets  and  sidewalks,  with  respect  to  ice 
and  snow.  This  must  depend.  In  a  measnrev 
aa  climate,  amotmt  of  trav^  iheons  at  com* 
mand  for  making  repairs,  and  other  varylnj 
circumstances.  But  conceding,  what  we 
think  the  evidence  tends  to  show,  that  the 
dty  was  negligent,  we  think  it  alao  aj^Man 
clearly  that  the  plaintiff  herself  waa  lacUng 
In  ordinary  care.  We  have  hdd.  In  oommon 
with  every  other  court,  that  the  mere  fsct 
that  a  person  attempts  to  travel  a  highway 
after  notice  that  It  is  out  of  repair  Is  not 
necessarily  neg^gence;  that  this  depends  on 
drcumstances.  £rd  v.  City  of  St  Paul,  22 
Mtam.  443;  Est^e  v.  VlUage  of  I^e  Crys- 
tal, 27  Minn.  243,  6  N.  W.  Rep.  T?5;  KeUy 
V.  Railway  Co.,  28  Minn.  98,  9  N.  W.  Rep. 
588;  McKenzle  v.  City  of  Northfleld,  30  Minn. 
466,  16  N.  W.  Rep.  264;  Nichols  v.  Mhmeap- 
olls,  33  Mhm.  430,  23  N.  W.  Rep.  86a  But 
none  of  these  cases  were  altogether  analo- 
gous in  their  facts  to  the  present  one.  In  aH 
of  them  It  will  be  found  either  that  the 
traveler  had  no  other  practicable  road,  and 
liad  either  to  pass  over  the  defective  way, 
or  abandon  his  journey,  or  that,  althon^ 
aware  that  the  road  or  walk  was  ont  of  re- 
pair, he  had  no  knowledge  of  the  existence 
of  the  particular  defect  which  caused  the  In- 
Jury,  or  that  the  scddent  occurred  in  the 
dark,  and  that  the  traveler,  although  baring 
previous  knowledge  of  the  situation,  had  n^t 
presently  In  mind  the  existence  of  the  de- 
tect, or  the  consequent  risk.  But  hi  the 
present  case,  while  plaintiff  might  not  have 
known  of  the  existence  or  location  of  any 
particular  hollow  or  bole  in  this  pAth,  It  is 
very  clear  from  her  own  testimony  that  she 
bad  full  and  present  knowledge  of  the  pn^ 
else  condition  of  this  part  of  the  sidewalk, 
and  of  the  risk  Inddmt  to  traveling  over  IL 
The  only  risk  was  that  of  slipping  and 
falling,  and  that  was  perfectly  patent  to 
any  one  of  ordinary  Intelligence,  ^e  almply 
overestimated  her  own  ability  to  travd 
across  It  without  falling,  ^ere  was  no  ne- 
cessity of  her  going  over  the  d^ect,  but  she 
could  have  easily,  and  without  appreciable 
lnc<mvCTlence,  Iiave  avoided  it,  by  going 
across  to  the  other  side  of  the  street,  where 
the  walk  was  perfectly  safe.  Undw  such 
circumstances  she  was  not  In  the  exeniae  of 
roasonable  care,  but  must  be  presumed  to 
have  taken  her  chances,  and  having  done  so. 
and  an  Injury  having  resulted,  she  cannot 
recover  from  the  dty.  No  dlfferrat  role  as 
to  contributory  negligence,  or  assumption  of 
risks,  whichever  It  Is  called,  la  to  be  applied 
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from  that  which  would  be  applied  to  any 
other  case;  and,  U  the  plaintiff  had  exer- 
dsed  half  as  much  care  for  her  own  safetr 
as  she  exacts  from  the  dty  for  the  safety  of 
travelers,  the  accident  would  never  have 
occurred.  Wilson  v.  City  of  Charlestown,  8  Al- 
len, 137;  Bchaefler  v.  Sandusky,  33  Ohio 
St  246;  Horton  v.  Inhabitants  of  Ipswich. 
12  Gush.  488;  City  of  Quincy  v.  Barker.  81 
tlL  30a    Judgment  reversed. 


NELSON  V.  CARLSON. 

(Supreme  Court  of  Minnesota.    June  29,  IKQ.) 

RkSCISSJOn  of  Custract — False  Kkfhksenta- 
TION8— New  TitiAL. 

1.  In  an  action  for  the  rescission  of  n  con- 
tract of  exchange  of  real  property  on  the 
tp^und  that  the  di'feQdant  falsely  and  fraudu- 
lently point(>d  out  to  plaintiff  one  lot  as  the 
tfind  thnt  was  to  be  conveyed  to  hltn,  while  the 
lot  in  fact  conveyed  was  an  entirely  different 
one,  tliti  right  of  plaintiff  to  a  rescission  Ao- 
pends.  not  upon  whether  the  lot  pointed  out 
was  worth  more  than  the  one  actually  con- 
veyed, but  upon  the  fact  that  he  did  not  set 
tbe  property  which  it  was  represented  that  ho 
wan  gettinK. 

2.  Knappen  v.  Freeman,  00  N.  W.  Rep. 
Sf3,  47  Minn.  491,  followed  to  the  effect  that, 
where  a  party  seeks  the  aid  of  a  coart  to  re- 
scind a  contract,  it  fs  not  necessary  that  he 
Mhould  have  prerlously  attempted  a  resclasloo, 
or  made  any  tender  to  the  other  party,  except 
where  such  tender  Is  necessary  to  put  the  other 
party  in  default. 

K.  Motion  for  a  new  trial  on  tbe  irtonnda  of 
"accident  and  surarlae"  and  of  "newly-discov- 
ered evidence"  Ma  to  have  baen  properly  de- 
nied. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Cblsago  coun- 
ty; Crosby,  Judge. 

Action  by  Anders  Nelson  against  Peter 
A.  Carlson  to  rescind  a  contract  Plaintiff 
bad  JndgmflSit;  and  defendant  q^^ftla.  Af- 
firmed. 

R.  P.  Hoskyn,  for  appellant  J.  P.  Nel- 
80U,  for  respondent 

MITCUELL,  J.  This  was  an  action  for 
tbe  resciaslon  of  an  executed  contract  of  ex- 
change of  properties,  the  plaintiff  having 
executed  to  defendant  a  conveyance  of  cer- 
tain hind  in  the  village  of  Franoonla  In  con- 
sideration of  a  conveyance  by  the  latter  to 
the  former  of  a  house  and  lot  In  the  city 
of  Minneapolis.  *  The  ground  on  which  a 
reecisston  U  asked  Is  the  alleged  false  and 
ftaudolent  representations  of  def«idant  or 
rather  of  his  agent  through  whom  the  trade 
was  made,  by  which  one  house  and  lot 
was  pointed  out  to  plaintiff  as  the  prop- 
erty which  It  was  proposed  to  convey  to 
talm,  and  which  he  supposed  be  was  get- 
ting, while  the  property  actuaUy  conveyed 
to  him  was  an  entirely  different  house  and 
lot  If  such  was  the  fact,  (and  the  court 
has  ao  found  on  what  we  deem  sufficient 
vwldeaee^  tblM  «a»  sood  grtmiMl  for  nadm- 


alon,  provided  It  was  seasonably  assei-ted 
by  phiintiH  after  the  discovery  of  the  fraud. 
The  as^gnments  of  error  predicated  upcm 
the  admission  of  evidence  as  to  the  rela- 
tive values  of  the  two  bouses  and  lots  In 
Minneapolis,  or  upon  tbe  absence  of  evi- 
dence of  the  value  of  the  Franconla  land, 
art'  without  merit  The  right  of  the  philn- 
tUT  to  a  rescission  depended,  not  upou  the 
fact  that  the  property  pointed  out  to  him 
was  worth  more  titan  the  property  which 
was  conveyed  to  him,  but  upon  the  fact 
that  he  did  not  get  the  property  whldi  It 
was  reprefltmted  thiat  he  should  get  Hence 
the  questioa  of  restive  values  was  wholly 
immaterial,  unless  It  might  possibly  have 
some  bearing  upon  the  question  of  a  mo- 
tive on  part  of  defendant  or  his  agent  to 
deceive  the  plaintiff.  The  value  of  the 
Franconla  property  was  equally  Immaterial, 
and  for  the  same  reason.  It  may  be  true, 
ail  suggested  by  defendant,  that  to  entitle 
plaintiff  to  a  rescission  It  must  appear  that 
he  parted  with  something  of  value;  but  this 
land  will  be  presumed  to  be  of  scHue  value, 
but  how  much  that  was,  whether  great  or 
small,  is  not  important  If  false  and  fraud- 
ulent representations  were  made  to  idalu- 
tiff,  and  he  relied  upon  thnn  In  making  the 
trade,  It  does  not  lie  In  the  mouth  of  de- 
fendant to  say  that  he  was  negligent  In  re- 
lying on  them,  or  that  before  the  contract 
was  executed,  facts  were  brought  to  his 
notice  that  ought  to  have  put  a  reasonably 
prudent  man  upon  Inquiiy  as  to  their  truth 
or  falsity.  This  is  sufficient  answer  to 
some  suggestions  made  by  def endont'a  coun- 
sel uptHi  the  argument 

One  of  the  main  iwints  mado  by  defend- 
ant Is  that  plaintiff  was  not  entitled  to  the 
relief  asked  because  he  bad  not  before  suit 
tendered  a  reconvejance  of  tbe  property 
which  he  had  received.  This  point  is  fully 
cohered  by  the  case  of  Knappen  v.  Free- 
man, 47  Minn.  491,  50  N.  AV.  Rep.  &3a. 
where  it  la  sold  that  when  a  party  sedcs 
the  aid  of  a  court  to,  rescind  a  contract  It  is 
not  neoeasary  that  he  should  have  previous- 
ly attempted  a  resdMion,  or  that  he  should 
have  made  any  tender  to  the  other  paxij, 
except  where  such  tender  might  be  neces- 
sary to  put  the  par^  in  default  What  he 
ought  to  do,  and  must  do,  to  reinstate  tbe 
other  party  In  statu  quo  as  a  condition  of 
tbe  resdsslon,  la  then  for  the  court  to  de- 
teimlna  All  that  Is  required  to  justij^  a 
resdasion  by  the  court  Is  that  the  contract 
ia  one  that  a  court  of  equity  will  cancel  or 
rescind  on  the  grotmd  alleged,  that  sucb 
gi'ound  of  resdssion  exists,  and  that  plaintiff 
h.ia  not  lost  this  right  by  affirmance,  lacbes, 
or  otherwise.  In  the  present  case  Uie  or- 
der for  Judgment  was  erroneous  in  that  it 
provided  unconditionally  for  a  cancellation 
of  the  deed  from  plaintiff  to  defendant 
while  it  ought  to  have  been  upon  coudition 
of  plaintiff's  rcconveylng  to  defMidant  But 
there  ta  m  assignment  of  •nor  whlcli  cot^ 
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en  tbte.  I(  was  donbtlew  a  mere  Inad- 
▼eitence  <m  the  part  of  the  trial  court, 
which  would  have  been,  and  may  atlU  be* 
corrected  on  mexe  augge^lon  of  tbe  mis- 
take^ 

After  die  trial  and  deddon  of  the  case 
flie  defendant  cbanged  hia  attomcys,  and 
thi«,  nif^>  a  change  of  physidana,  naturally 
enough  aoggested  a  change  of  treatment; 
and  thwettpon  Hie  defendant  moTed  npwi 
affldavltB  for  a  new  trial  apcHi  tlie  grounds 
of  accident  and  surprise  and  of  newly-dla- 
covered  erldenca  The  aoddent  and  aur- 
prise  la  based  upon  the  foltowlng  allied 
state  of  facts:  Upon'  the  trial  defendant 
teatlfled  Ibat  "Cbarleti  Bwmaaa  brought  the 
trade  about.  He  was  agmt  for  Ndson 
[plalntun  and  me."  So  far  aa  the  record 
shows,  the  trial  proceeded  throughout  upon 
the  Msnmptlon  or  conceded  fact  of  Swen- 
son's  agency  for  defendant  D^endant 
now  swears  that,  although  he  apeaks  and 
undovtands  the  iCng^iah  language  bi  ordi- 
nary conversation  aufllclently  to  transact 
budness  generally,  he  does  not  undersbuid 
the  meaning  of  a  great  many  English  words; 
that,  when  testifying,  he  did  not  correct- 
ly understand  the  meaning  of  the  word 
"agent;"  and.  In  substance,  that  he  did  not 
mean  to  oonr^  the  Idea  that  Bwraaon 
was  his  agent  in  this  transaction,  but  mere- 
ly that  he  "had  been"  In  some  otha«.  It 
would  never  do  to  grant  a  new  trial  on  any 
such  ground  as  thla.  If  the  defoidant  did 
not  fully  understand  the  purport  and  ef- 
fect of  his  own  testimony,  bis  attorn^  pre- 
mmably  did,  and  allowed  the  trial  to  pro- 
ceed to  a  close  without  any  suggestloQ  that 
defendant  had  misspoken  himself,  and  wltii- 
out  any  attempt  to  correct  his  mistake,  U 
any  waa  made. 

The  alleged  newly-dlacovered  evidence  Is 
equally  Inauflklait  aa  a  ground  for  a  new 
tcaaL  It  amriata  at  alleged  acts  of  affirm- 
ance on  the  part  of  plaintiff  In  treating  the 
lKt)perty  conveyed  to  him  as  his  own,  by 
collecting  rents  of  tiie  tenants,  and  by  at- 
tempting to  trade  it  oflC.  Without  going  In- 
to details.  It  is  sufficient  to  aay  that  this 
waa  a  line  of  defense  that  would  naturally 
have  suggested  Itself  to  defendant  before 
mo  trial,  and  called  for  dUlgenoe  on  his 
part  in  order  to  ascertain  the  faota  bear- 
ing upon  sudi  a  d^ense.  But  there  la  no 
suffici^t  showing  of  dlUgence  In  this  ire- 
gnrd  on  part  of  defendant.  Moreover,  most 
of  tbs  facts  OHiatitntlng  the  alleged  newly- 
discovered  evidence  are  denied  by  the  re- 
bnttlug  affidavits  on  part  of  tb»  idalntiff. 
Undor  all  the  drcnmatances^  thoe  was  no 
OTor  in  refusing  a  new  trial  on  thla  ground, 
'nie  d^eated  party  la  usually  apt  to  think 
mat  he  could  mate  a  strongra  case  on  sn- 
otiier  trial,  and,  in  order  that  there  be  an 
end  of  litigation,  new  trials  should  be  very 
cautiously  and  sparingly  granted  on  the 
ground  <tf  nevriy-dlaoovoed  evldenceb 

Order  affirmed. 


TILLESX  V.  WOLVEBTON  et  sL 
(Supreme  Court  of  lOnneaota.    JTone  29,  181^) 
Bas  JuDioATA— HoTKur  ior  Msw  Thial — Oucc- 

■nOXB  TO  !PlNDl!iaS. 

1.  Where,  opon  an  appeal  from  an  order 
denTioK  a  new  trial,  the  order  ia  affirmed,  ail 
qoestioni  that  misht  have  been  raised  oo  that 
appeal  are  res  adjudicata,  and  will  not  be  con- 
sidered OD  an  appeal  from  the  Judgmoit  entered 
cm  the  verdict  or  finding. 

'2,  The  objection  that  the  coDclastons  of  law 
are  not  justified  by  the  findings  of  fact  mar  be 
raised  on  a  motion  for  a  new  trial;  following 
former  decisions. 
(SylUbus  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Lochren,  Judge. 

Actfon  by  Ijdia  A.  TUleny  against  Jacob 
A.  Wolverton  and  others  to  cancel  a  sale  of 
land.  Defei^nts  had  Judgment  and  plain- 
tiff appeals.  Affirmed. 

For  reports  on  former  appeala,  see  48  N. 
W.  Rep.  908,  and  52  N.  W.  Bep.  909, 

C.  H.  Rossmao,  for  appellant.  Koon. 
Whelan  A  Bennett,  for  respondenta. 

afITCH£)LTj,  J.  TUs  case  has  already 
t>een  here  twice  on  former  appeals.  46 
Minn.  250.  48  N.  W.  Rep.  908;  52  N.  W.  Rep. 
009.  The  last  appeal  was  from  an  order  de- 
nying a  new  trlaL  After  the  affirmance  of 
that  order  by  thla  court  Judgment  was  en- 
tered In  the  court  below  on  the  findings,  and 
this  appeal  Is  from  that  Judgm^t 

It  Is  well  settle-i  that  where,  upon  an  ap- 
peal from  an  order  denying  a  new  trial,  the 
order  la  affirmed,  all  questions  that  ndght 
have  been  raised  on  that  appeal  are  res  ad- 
judicata, and  vrlll  not  be  cmaldered  en  nn 
appeal  from  the  Judgment  entered  npon  the 
verdict  or  flndlnga.  Schleuder  v.  Carey,  30 
Hlnn.  501,  16  N.  W.  Kep.  401;  Adamson  v. 
Sundby,  (Mlmt)  53  N.  W.  Bep.  701.  Every 
questlrai  attempted  to  be  lalsed  on  tbia  ap- 
peal u^ht  have  been,  and  In  fiict  was,  raised 
on  the  appeal  from  tbe  order  denying  a  new 
trial.  The  only  question  which  counsel 
claims  Lb  open  to  him  now  is  that  ttie  coudn- 
Bions  of  law  wore  not  JustSfled  by  the  find- 
ings of  fact  This  question,  becontenda,  was 
not  properly  beCcne  the  court  on  a  former 
appeal,  because  not  a  ground  tor  a  new  trial 
Whatever  may  be  tbe  rule  in  other  Jurisdic- 
tions, It  has  Icmg  been  the  common  practice, 
sanctioned  by  this  court  to  consider  and 
pass  upon  this  potnt  <m  a  motlcoi  tar  a  new 
trial,  and,  if  the  concluaions  of  law  are 
wrong,  to  modify  them.  The  practice,  al- 
though adndtted  not  to  be  strictly  l&glcal. 
has  been  sanctioned  as  convail«it  and  as 
long  settled.  Ames  t.  BIchardson,  29  BUnn. 
SSO,  18  N.  W.  Rep.  137;  Oocdbou^  T.  Bw;- 
mer,  82  Minn.  440.  21  N.  W.  Bep.  472;  Fan- 
ham  V.  Thompson,  84  Hlnn.  83(K  28  N.  W. 
Bep.  9.  See,  also,  unison  t.  Kchards,  28 
Minn.  337,  9  N.  W.  Bep.  872.  But  even  if 
the  pohit  waa  stUl  open,  there  Is  nutUng  in 
it  A  cartful  examlnatlffli  of  the  allegations 
of  the  answer,  whidi  the  court  finds  were 
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all  true,  will  show  that  tbe  flndlngH  are 
noade  more  full  and  explicit  than  counsel  as- 
aumesa  them  to  be.  Counsel  ts  alao  hi  error 
In  assuming  that  it  was  necessary  that  th'j 
plaintirr  should,  before  ratifying  the  said 
made  by  defendant  as  her  agent,  have  had 
full  knowledge  of  all  the  details  as  to  tbe 
ii'3ttent  of  the  Interest  of  the  agent  in  tbe 
proposed  purchase.  The  important  and  ma- 
terial tect  for  her  to  Iinow  was  that  her 
^gent  was  interested  as  purchaser  In  the  pro- 
posed sale  of  her  property,  and  therefore 
tliat  hla  Interests  did  or  might  conflict  with 
hers.  If.  with  knowledge  of  thla  fact,  she 
saw  fit  to  approve  of  the  sale,  deliver  her 
-deetl.  and  accept  the  purchase  money  with- 
out Inquiry  to  the  extent  of  his  Interest,  or 
as  to  the  details  of  tlie  arrangement  be- 
twoen  Urn  and  the  other  purchasers,  she 
must  be  deemed  to  have  dellberatL*ly  rattflcfl 
upon  the  knowledge  she  bad  without  caring 
for  more.  Judgment  afUrmed. 

VANDBRBUBOH,   J.,    absent,    took  no 

part 


BAKER  T.  TATLOR. 
<i3npraDe  Court  of  Minnesota.   June  29. 1893.) 
EviDENCB — Declaratioxs  OP  Dbcbdent — Re- 
plevin—WoEN  Lies— IfisTOP  PEL. 

1.  Certain  evidence  hdd  admissible  as  the 
declarattons,  against  iaterest,  of  ■  person  dnce 
deceased. 

2.  Tbe  mere  fact  that  the  owner  of  prop- 
erty baa  iutruated  the  poss^Bioii  of  it  to  an- 
other will  not  estop  nim  from  asserting  his  owq- 
««hip  against  one  who  purchases  from  the 
bailee  in  the  belief  that  such  bailee  was  the 
owner. 

(Syllabua  by  the  Court) 
Appeal  from  district  court,  Otter  Tall  coun- 
ty; Seatle,  Judge. 
I»  Action  In  claim  and  d^very  by  Chariea  D. 
'  Baker  against  James  Taylor.  Plaintiff  had 
Judgment,  and  defendant  appeals.  Reversed. 

O.  O.  Honpt  and  Parsons  &  Brown,  for 
appellant  Mason  &  HUton  and  B.  B.  CorlisB, 
for  reapondent 

MITCHELL,  3.  ActUm  of  claim  and  deUv- 
cry  to  recover  posBeoBlon  of  a  colt.  PlaintKr 
claims  poesoeoion  nndw  three  several  chattel 
mortgages  executed  by  one  Dibbs  in  October, 
1S86,  November,  1886,  and  September.  1888. 
respective.  The  dam  of  the  colt  In  qnea- 
tlon  formerly  belonged  to  one  Mortimer  T^- 
lor.  the  real  defendant  In  the  action,  (as 
whose  agent  the  defendant  claims  posses* 
fllon.)  and  was  by  him  sold  to  Dlbbs  In  April. 
1880,  two  or  Uiree  weeks  b^re  the  colt  was 
foaled.  Tbe  claim  «f  the  defendant  is  that 
when  Mortimer  Taylor  sold  the  mare  to 
Dibbs  be  reserved  the  anbom  colt,  whicb  it 
was  agreed  should  remain  his  property,  but 
that  Dlbbs  should  raise  it  for  him  for  an 
agreed  compensation.  Dlbbs  died  shortly 
after  the  execution  of  the  last  mortgage  to 
plaintiff.  From  the  time  uf  its  birth  the 


colt  remained  In  the  possession  of  Dibbs,  on 
his  farm,  until  the  time  of  his  decease, 
since  which  Ume  it  seems  to  have  remained 
there,  in  the  possession  of  his  widow,  tmtU 
taken  possession  of  by  defendant,  shortly 
before  tbe  commencement  of  this  action. 
Upon  the  trial,  defendant  offered  to  prove 
statements  made  by  Dlbbs  in  the  spring  and 
summer  of  ISSG,  after  he  had  bought  the 
mare,  and  before  the  execution  of  any  of 
the  mortgages  to  plaintiff,  to  the  effect  that 
he  had  bought  the  mare,  but  did  not  get  tlie 
colt;  that  he  did  not  own  it;  that  Taylor 
bad  reserved  It  etc.  Part^of  this  evidence 
the  court  admitted,  against  plaintiff's  objec- 
tion; but  subsequently,  upon  counsel  for  de- 
fendant stating  that  they  did  not  expect  to 
prove  that  plaintiff  had  any  knowledge  of 
these  statements  of  Dlbbs,  the  court  exiiuded 
the  remainder  of  the  evidence,  and  directed 
a  verdict  for  plaintiff. 

It  seems  to  us  that  this  evidence  was  ad- 
missible as  declarations,  against  Interest  of 
a  person  since  deceased.  It  was  clearly  with- 
in all  the  condlfions  requisite  for  the  recep- 
tion of  such  evidence:  (1)  The  declarant  was 
dead;  (2)  the  declaration  was  against  the 
pecuniary  interest  of  the  declarant  at  the 
time;  (3>  the  declaration  was  of  a  fact  of 
which  the  declarant  was  immediately  and 
personally  cognizant;  (4)  and  the  declaration 
was  made,  ujot  only  ante  litem  motam,  but 
also  before  the  declarant  had  executed  any 
of  these  mortgages,  and  when  there  was  no 
motive  to  falsify.  Tbe  rule  admitting  such 
evidence  Is  an  exception  to  the  general  rule 
excluding  hearsay  evidence,  and  owes  its 
adoption  to  the  desire  of  the  courts  to  pre- 
vent a  failure  of  Justice  In  cases  when  per- 
haps the  facts  could  not  otherwise  be  shown. 
It  rests  npou  the  Improbability  of  falsehood 
in  the  statement,  it  being  considered  that  the 
regard  that  men  have  for  their  own  Interests 
will  be  sufflcient  security  for  the  truthfulness 
of  such  statements.  1  GreenL  Er.  |  147  et 
seq.;  H^gham  v.  Rldgway,  10  Bast  109,  and 
notes;  3  Smith,  Lead.  Cas.  ^th  Ed.)  1028  et 
seq.;  Coun^  of  Mahaska  v.  Ingalls,  16  Iowa, 
81;  Hoafbnl  r.  Rowe,  41  Minn.  245,  42  N. 
W.  Rep.  1018.  The  learned  trial  Judge  seems 
to  have  excluded  tbe  e^dence  upon  the  the- 
ory that  Inaamvcb  as  the  odt  was  in  Dlbbs* 
possession  when  plaintiff  took  his  mortgages 
the  latter  would  be  protected,  as  a  bona  fide 
purchaser,  unless  he  bad  notice  of  IMbbs' 
want  oi  title;  and  the  argument  of  plaintiff's 
counsel  proceeds  upon  substantially  the  same 
theory.  The  proposition  amotmtsto  Just  this: 
If  tlie  owner  at  property  delivers  possession 
of  it  to  anothw  fbr  any  purpose,  even  as  a 
naked  bailment  and  the  bailee  sella  it  to  an- 
other, who  buys  honestly,  bdleving  bim  to 
be  the  owner,  the  vendee  can  bold  the  prop- 
erly as  against  the  rightful  owner.  Of 
course,  such  is  not  the  law.  No  doubt  tiie 
owner  of  property  may,  by  his  conduct  so 
clothe  another  wltti  the  Indida  of  ownerstilp. 
and  the  right  to  dispose  of  It  that  he  would 
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be  estopped  from  asserting  Ma  actual  owner- 
ship against  aa  innocent  purchaser  for  value; 
but  this  estoppel  will  not  be  created  by 
merely  Intrusting  the  [)os8eB8lon  of  personal 
property  to  another.  Greene  t.  Doekcmdorf, 
13  Minn.  70,  (GU.  60;)  Warder,  Buahnell 
&  GleBsner  Co.  v.  Rnblee,  42  Mlon.  27,  43  N. 
W.  Rep.  569.  It  Is  not  necessary  at  this 
time  to  point  out  how  far  the  evidence  In 
this  case  fell  short  of  establishing  the  es- 
sential elements  of  an  estoppel,  beyond  sug- 
gpsttng  that  It  nowhere  appears  that  plaintiff, 
when  he  took  his  mortgages,  had  the  slightest 
knowledge  that  Dtbbs  had  ever  had  any  in- 
terest whatever  In  the  dam  of  this  colt,  or 
that  In  taking  his  mortgages  he  relied  on 
anything  as  to  Dlbbs'  title  to  the  oolt,  except 
the  bare  fact  that  it  was  In  his  possession. 
In  view  of  the  small  amount  Involved,  and 
the  further  fact  that  the  circumstances  dis- 
closed by  the  evidence  tend  to  cast  suspicion 
on  the  bona  fides  of  defendant's  claim,  we 
regret  to  be  compelled  to  reverse;  but  In 
excluding  the  evidence  offered,  and  In  direct- 
ing a  verdict  for  the  plaintiff,  the  oonrt  fdl 
Into  error.  Order  reversed. 

VANDERBURGH,  J.,  absent,  took  no  part 


SOUKDF  T.  TOFK^. 
(tft^eme  Court  of  If  Inneaota.   Jnn*  39;  1883.) 

DbSI>— CONSTRUOTIOX'— XiIIIITtXO  BSTin. 

A  deed  conveyed  two  adjoining  tracts  of 
land,  and  immediatelj  following  the  description 
of  the  last  tract  contained  the  words  "for  a 
road  to  and  from  said  premises  first  above  de- 
scribed." HM,  that  these  words,  of  them< 
selves,  were  not  sufficient  dther  to  limit  the 
grant  of  the  second  tract  to  an  easement,  or  to 
create  a  condition  sabsequent 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Scott  coun^; 
Brown.  Judge. 

Action  by  Frank  Soukup  against  Thomas 
Topfca.  Defendant  had  Judgment,  and  plain- 
tiff appeals.  Affirmed. 

F.  O.  Irwin  and  X  W.  Lan^  for  anient. 
SoDtbwortb  &  Ooller.  tor  respondent 

IflTGHEU^  J.  Plalntiff'B  last  aasigunait 
of  wnn-  Is  QnavaiUiiA  both  becanae  it  la  too 
general  and  indefinite,  and  also  becanae  there 
were  no  ecoeptlons  to  the  rulings  complained 
of. 

The  only  point  raised  by  the  other  aadgii- 
menta  ot  error  la  tiiat  the  condusioiia  of  Urn 
are  not  Juatlfled  Ubie  OaxtiDgt  at  fftot.  Up- 
on  the  findings,  which  are  all  we  can  con- 
sider, tiie  oiUy  question  Is  the  ctHutmctkm 
of  the  deed  from  Smltit  &  Snow  to  defend' 
anfa  ^ntor.  Broada.  This  deed,  for  the 
consideration  of  |400.  con-reTS,  ftrat,  a  tract 
of  land  82  feet  long,  from  north  to  south,  by 
40  feet  wide,  from  east  to  west  and  then 
adda,  "and  the  said  parties  of  the  first  part 
do  herein  also  grant  to  the  sakl  party  of  the 
second  ^trt  a  strip  of  land  described  aa  fol- 


lows,  to  wit  [then  follows  description  of  a 
tract  183  feet  long,  from  north  to  south,  aud 
12  feet  wide,  from  east  to  west,]  for  a  road 
to  and  yVom  $atd  premiset  first  above  de- 
acrtbed.*'  The  question  Is  whetlier.  ia  Wew 
of  the  clause  italicised,  this  deed  conveyed 
an  absolute  fee^  a  oondltlimal  fee;  or  a  mere 
easement  In  the  tract  last  described.  This 
has  to  be  detvndned  from  the  fainguage  of 
the  deed  Its^  unaided  by  anything  else, 
unless  It  be  tiie  fact  ascertatnable  trom  the 
descriptions,  that  the  last-described  tract 
beginning  101  feet  further  south,  extends 
north  along  and  adjoining  the  whole  east 
line  of  the  tract  flist  descrtbed.  The  tzlal 
court  decided  In  fiivor  of  the  d^endant  hold- 
ing that  the  deed  conveyed  an  absolute  fee. 
The  plaintiff's  oontsntlon  la  that  it  oonv^yed 
(Moly  an  easemwt  for  purposes  at  ingress  and 
^^resa  to  and  frcnn  the  tract  first  described. 
None  of  the  oases  dted  by  hhn  are  ana'ogons. 
In  Sanborn  r.  Minneapolis,  33  Minn.  314,  29 
N.  W.  Bep.  126,  the  con^anoe  eopreasly 
declared,  not  onHy  that  the  land  was  deeded 
for  all^  purposes,  but  also  that  the  grant 
i^onld  be  null  and  void  whenever  the  prem- 
ises  ceased  to  be  k^t  for  these  purposes. 
Mbreovor,  what  Is  stUl  BU»e  Important  the 
grant  was  to  a  named  grantee  *^d  othen 
who  may  own  property  along  the  within  de- 
scribed alley,**  which  was  entirely  inconsist- 
ent with  that  ezdndve  control  and  do- 
minion over  propoly  oonsequoit  npon  own- 
enhip  in  fM.  In  Flatea  v.  Hooriiead,  <MfauL> 
68  N.  W.  Bep.  807,  where  the  deed  j^vlded 
that  the  land  therein  conveiyed  was  "to  be 
forew  hdd  and  used  as  a  pidHlo  paik.** 
Willie  we  did  not  decide  whethca-  this  con- 
veyed  a  conditional  fee  or  a  mere  easement 
the  contndllng  constderattons,  aside  ftom  tiie 
language  of  the  deed,  wUcb  led  us  to  hold 
that  It  did  not  convey  an  atastdnte  fee,  were 
that  the  grantee  was  a  municipal  corpora- 
Hoa,  and  ttie  oonslderallon  named  In  the  deed 
mer^  nominaL  lH  Bobbuoa  t.  Bailrosd 
Co.,  68  Vt  426,  10  AtL  B^.  622,  the  con- 
v^rance  was  to  ft  plank-road  coipoiation  "for 
the  use  of  a  plank  road."  The  principal  rea- 
sons anlgned  for  bedding  that  this  danse 
limited  the  grant  to  an  easement  were  that 
the  land  conveyed  was  a  strip  titrooi^  the 
grantor's  attre  farm;  that  the  grantee  was 
already  In  occupation  of  the  premises;  ttiat 
the  only  possible  use  to  which  It  could  put 
tiie  premises  was  for  its  road;  and  that  ttie 
coiutdwutlon  expressed  In  the  deed  was 
grossly  Insdeqaate  for  a  grant  In  fee.  In 
the  present  case  an  these  eactrtaule  ftiets  are 
absoit  nie  deed  In  terms  oonvers,  not  an 
easonent  In  flie  land,  but  fhe  land  Itedf, 
wift  an  attempted  restrtctkm  npon  Its  use.  If 
it  be  conddered  such,  which  Is  entirely  cfw- 
ristcnt  with  the  pasring  of  the  tee.  mere  Is 
nettling  to  the  deed  rMening  to  the  grantor 
any  nse  of^  or  d(HnInion  over,  the  land;  and 
the  role  Is  that,  if  the  grant  be  of  the  uses 
of  and  dominion  over  land.  It  carries  the  land 
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Itaelt.  3  Wasbb.  Real  Prop.  (5th  Ed.)  406. 
'Xhls  clause  as  to  the  purpose  for  which  the 
land  was  conreyed  la  altogether  too  equivocal 
in  Its  meaning,  and  as  to  the  object  of  its 
Insertion  in  the  deed,  to  so  qualify  the  prerl- 
ouB  language  of  the  Instrument  conveying  the 
land  as  to  limit  the  grant  to  an  easement. 
According  to  all  the  authoritlea  this  deed 
would  be  hdd  to  convey  the  fee,  and  the 
clause  referred  to  construed  as,  at  moat,  an 
attempt  to  attach  a  condition  subsequent  to 
Che  grant.  2  Washb.  Real  Prop,  {^th  Ed.) 
314;  Cobum  v.  Ooxeter,  51  N.  H.  168;  VaU  ! 
V.  RaUroad  Co.,  106  Y.  283,  12  N.  E.  Rep. 
0<>7.  As  counsel  rest  their  whole  case  upon 
the  proposition  that  the  deed  conveyed  only 
nn  easement,  and  do  not  make  the  point  that 
If  it  conveyed  a  fee  it  was  only  a  conditional 
one,  we  luLve  no  occasion  to  consider  that 
point  further  than  to  say  that  the  clause  re- 
f eritid  to  would  not,  of  itself,  create  a  condl-  | 
tloQ  subsequent,  within  the  doctrine  of  Fam-  { 
liam  V.  Thompson,  34  Minn.  330,  2(1  N.  W.  I 
Etep.  9,  where  the  subject  of  conditions  sub- 
sequent was  discussed  at  length  and  the  ao- 
thorltles  fully  reviewed.  Judgment  affirmed. 


BOYER  V.  ST.  PAUL  CITY  RY.  CO.  et  al. 
(Supreme  Coart  of  Mlnoesota.  Jane  30,  1803.) 
STaasT  Railwatb—  tstctti  to  PusBMata— Cox- 

TMIBUTOBT  NBOUOENi  B— QCBSTION  FOH  JuHT. 

Evidence  in  this  case  hdd  safficieot  to 
warrant  the  submls^on  of  the  question  of  the 
negligence  of  ttte  respective  parties  to  the  jury. 
tSyllaboB  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Otis,  Judge. 

Action  for  personal  injuries  by  Paul  Boyer 
against  the  St  Paul  City  Railway  Company 
and  others.  There  was  a  Judgment  of  non- 
suit, and,  from  an  order  granting  a  new 
trial,  defendants  appeal.  Affirmed. 

MeCafferty  &  Noyes,  for  appellants.  E.  S. 
Thompson  and  John  G.  Bullitt,  Jr.,  for  re- 
spondent. 

VANDERBURGH,  J.  This  action  against 
the  defendants,  for  a  personal  injury,  sus- 
tained by  pialntlff,  was  dismissed  at  the  trial 
because  the  court  deomed  tlint  the  plaintllT 
was  clearly  shown  to  be  guilty  of  contribu- 
tory negligence  by  the  evidence.  On  a  re- 
view of  the  evidence  apon  a  motion  for  a 
new  trial  the  trial  court  became  convinced 
that  the  question  was  one  for  the  Jury,  and 
aecordln^y  granted  a  new  trial.  The  plain- 
tilt,  who  lived  In  Wisconsin,  was  a  stranger 
In  the  Tlcdnlty,  and  unacquainted  with  the 
street-car  lines  between  St  Paul  and  Min- 
neapolis. On  the  11th  day  of  Jmie.  1892,  in 
company  with  a  friend,  be  boarded  a  street 
ear  running  between  the  cities  named,  early 
tn  the  evening  of  ttiat  day.  On  the  way  a 
severe  atorm  of  wind  and  rain  aroee,  and 
continued  with  Increasing  aererity  until  the 
car  reached  a  point  on  Washington  avenue. 


tn  the  dty  of  Minneapolis,  betwem  Second 
and  Ttilrd  streets,  where  the  car  was  stopped 
by  the  storm.  The  electric  current  waa 
turned  off,  and  the  lights  went  out.  The 
motoneer  or  driver  notified  the  conductor 
that  he  could  not  go  ahead,  for  the  reason- 
that  he  could  not  see,  on  account  of  the 
storm,  and  that  the  hall  and  rain  were  driv- 
ing in  his  eyes.  The  car  was  crowded,  an* 
the  plaintiff  and  his  companion,  who  were 
standing  up,  exposed  to  the  storm,  there- 
upon left  the  car,  and,  with  an  umbrella 
raised,  started  across  the  street  In  doing  so, 
they  stepped  upon  a  parallel  track,  and 
plaintiff  was  knocked  down  and  injured  by 
a  car  coming  from  an  oppocdte  direction, 
which  he  did  not  see  or  hear,  on  account  of 
the  storm  and  darliness.  It  also  appears,  ac- 
cording to  his  testimony,  that  he  did  not 
know  where  they  were,  nor  that  there  waa 
a  double  track  on  the  line,  nor  see  the  trat^ 
in  question,  which  was  covered  with  water 
at  the  time.  We  do  not  think  his  evidence 
In  respect  to  his  knowledge  of  the  risk  wa» 
necessarily  Incredible,  under  all  the  circum- 
stances. The  storm,  darkness,  the  no9»e  of 
the  car  he  was  on,  and  his  position  thereon, 
with  a  crowd,  might  have  prevented  hln> 
from  noticing  the  cars  on  the  parallel  track, 
or  from  knowing  of  the  existence  of  the 
double  track.  Notwithstanding  plaintiff"* 
failure  to  watch  out  for  another  stvvvit  car, 
the  question  of  his  contributory  negligence' 
was  for  the  Jury.  Shea  v.  Railway  Co^ 
(Mhm.)  52  N.  W.  Eep.  OO-J. 

2.  The  evidence  tended  to  show  that  the 
cor  which  struck  and  injured  the  plaintlfT 
was  running  at  a  very  high  rate  of  speed,— 
15  or  25  miles  an  hour.  The  Jury  might 
very  properly  find  such  rate  of  speed  to  b» 
dangerous,  and  the  queeUon  of  defendants' 
negligence  was  very  dearly  for  them.  Th» 
storm  and  darkness  also  imposed  the  nddt- 
tional  duly  of  caution  while  proceeding  on  a 
street  where  pedestilana  might  be  expected 
to  be  crossing  at  any  time  in  the  evening 

Order  affirmed. 


MERCANTIT.H  NAT.  BANK  OF  OI^EVBl- 
LAND  V.  PARSONS  et  al. 

(Supreme  Court  of  Minnesota.   June  SO,  1893.> 
Bona  Fioa  PoacBAf>BR!)— Notice  as  to  Gbas- 

TEE'S  TiTI-B. 

1.  The  fact  that  a  grantee  tn  a  deed  is  de- 
scTibed  H»  "trustee"  is  notice  to  one  who  take* 
title  under  the  deed  that  the  property  \s  or  may 
be  held  under  a  trust  of  some  description,  and 
puts  him  upon  Inquirr  as  to  the  existence  aad 
nature  of  the  trust.  But  hdd.  that  in  thia  case 
the  ilefendnut  used  due  dillRcnce  in  followinR  up 
the  Inquiry,  aad  was  justlGed  in  purchasing 
up<m  the  faith  of  the  Information  recaved. 

2.  To  render  the  Imowledge  of  the  Individu- 
al corporators  the  knowledfre  of  the  corporation 
It  most  be  the  knowledge  of  all  ttf  them. 

(Syllabus  by  the  Court) 

Appeal  from  dlstriot  court.  Hennepin  coun- 
ty; Fond,  Judgeb 
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Action  by  the  Mercantile  National  Bank  of 
Oleveland,  Ohio,  against  S.  Burton  Parsons 
and  others.  Defendants  had  Jndgmrat,  and 
plalntUt  appeolB.  Affirmed. 

J.  M.  Gllman  and  Mnnn,  Btqreoon  ft  Tbyge- 
son,  for  appellant  A.  T.  Brewer,  Bent<m, 
Roberts  &  Brown,  and  Frank  Healy,  for  re- 
spondents. 

MITCHELL,  J.  While  some  of  the  find- 
ings of  fact  and  conclusions  of  law  of  the 
trial  court  are  probably  erroneous,  yet.  In 
view  of  other  facts  found,  these  are  not  ma- 
terial, for.  In  our  Judgment,  the  whole  case 
comes  down  to  the  single  question  whether 
the  South  Market  Company  was  a  purchaser 
In  good  faith,  for  value,  without  notice  of 
plaintUTs  mortgage.  The  deed  of  the  prop- 
erty from  Fletcher  having  been  taken  in  the 
name  of  Orowell  with  the  knowledge  and 
consent  of  the  Cleveland  Farming  Company, 
no  enforceable  trust  In  Its  favor  resulted 
from  the  f&ct  that  It  paid  the  consideration. 
Gen.  St.  1878,  c.  43,  {  7.  It  may  be  that  the 
property  would  have  been  charged  with  a 
constructive  trust  in  favor  of  the  creditors 
of  the  company,  but  that  is  a  question  be- 
tween them  and  Crowell,  which  Is  not  in- 
volved In  this  suit.  The  fact  that  Crowell 
was  designated  "trustee"  in  the  deed,  without 
naming  the  b^eflclary,  or  stating  the  nature 
of  Ae  trust,  was,  of  course.  Insufficient  to 
create  any  trust;  and  it  can  hardly  be  neces- 
sary to  suggest  that  a  trust  could  not  be  In- 
grafted on  to  this  conveyance  by  parol  evi- 
dence. Gen.  St  1878,  c.  41,  {10.  Hence  the  tes- 
timony of  Crowell  that  he  held  the  land  In 
trust  for  the  farming  company  was  Incompe- 
tent and,  even  If  admitted  without  objec- 
tion, proved  nothing.  Hence,  under  the 
deed  from  Fletcuer,  Crowell  was,  as  against 
the  farming  company,  the  absolute  owner 
of  the  property.  But  we  fail  to  see  why 
his  subsequent  declaration  of  trust  In  fiivor 
of  Parsons  and  Handy  was  not  valid,  and 
did  not  establish  an  enforceable  trust  as 
against  him  or  any  one  purchasing  from  him 
with  notice  of  It  It  Is  not  Important  wheth- 
er Crowell  received  any  consideration  for  this 
declaration  of  trust  He  had  a  right  to  give 
away  his  property  If  he  saw  fit  If  he  re- 
ceived  no  consideration,  then  it  stood  as  an 
executed  gift,  and,  as  it  seems  to  us,  the 
trust  became  a  mere  passive  one,  which 
vested  In  Parsons  and  Handy,  each,  the 
legal  title  to  one  undivided  third  of  the  proi>- 
erty.  But  whether  they  took  a  legal  or  only 
an  equitable  title  is  Immaterial,  for  an  equi- 
table Interest  Is  mortgageable  equally  with  a 
legal  one.  Nor  is  It  at  all  material  that  plain- 
tiff did  not  know  of  this  declaration  of  trust 
when  it  took  Its  mortgage  from  Parsons.  If 
It  took  the  mortgage  without  examining  the 
title,  the  mortgage  nevertheless  covered 
whatever  interest  Parsons  in  fact  had  In  the 
premises.  Hence  plalntlfTs  mortgage  from 
rarscnu  was  valid  as  between  the  parties. 


and  will  take  priority  over  the  subseqiient 
conveyance  from  Parsons  to  the  maricet  com- 
pany, unless  the  latter  Is  protected  as  a  pur- 
chaser in  good  faith  for  value  whose  con- 
veyance was  first  recorded-  Ihe  record  of 
the  mortgage  from  Parsons  to  plaintiff,  with- 
out the  record  of  the  declaration  of  truat  by 
Crowell  in  favor  of  Parsons,  would  not  be 
constructive  notice  to  any  subseqaent  pur- 
chaser from  Crowell,  because  not  In  the 
chain  of  title;  and,  as  this  declaration  of 
trust  was  not  recorded,  tiie  case  comes  down 
to  the  question  whether  the  fact  that  Orowell 
was,  In  the  deed  from  Fletcher,  described  as 
"trustee,"  was  sufficient  to  put  the  market 
company  on  Inquiry,  and,  if  so,  whethw  the 
Investigation  It  made  and  the  Information  it 
received  was  such  as  a  reasonably  prudent 
man  would  have  acted  on  without  further  In- 
quiry. It  Is  a  familiar  doctrine  that  a  pur- 
chaser is  chargeable  with  notice  of  facts  re- 
cited in  deeds  under  or  through  which  he 
takes  title;  and  while  the  word  "trustee"  in 
a  deed  gives  no  notice  of  the  name  of  the 
beneficiary,  or  of  the  character  of  the  trust, 
jet  It  does  give  notice  of  a  trust  of  some 
description,  which  imposes  the  duty  of  in- 
quiry as  to  Its  character  and  limitations;  and 
whatever  is  sufficient  to  put  a  person  of 
ordinary  prudence  upon  Inquiry  Is  construc- 
tive notice  of  everything  to  which  that  In- 
quiry would  presumably  have  led. 

But  the  court  finds  that  the  market  com- 
pany, before  and  at  the  time  of  the  aw- 
veyauce  to  it  by  Orowell,  was  Informed  by 
Crowell  that  the  fanning  ocmipany  had  paid 
the  entire  conslderatliHi  for  the  property 
so  conveyed  to  him,  and  that  he  then  held 
the  title  <thereto  In  trust  for  the  use  and 
benefit  of  the  company,  and  that  he  was 
disposing  of  the  property  for  the  porpose 
of  closing  up  its  business;  that  In  rellaiic« 
upon  such  notice,  and  believing  the  fact  to 
be  that  the  farming  company  was  desirous 
of  disposing  of  the  property  by  and  thron;:^ 
Crowell,  then  holding  the  title  thereto  for 
such  purposes,  the  market  company  pur- 
chased and  paid  for  the  prop«*ty.  We  have 
carefully  examined  the  evidence,  and  are 
fully  satisfied  that  It  abimdantly  Justified 
these  findings.  In  fact  the  testimony  of 
Crowell  and  of  Beniton  (who,  as  its  presi- 
dent transacted  the  business  in  behalf  of 
the  ma^t  company)  to  that  effect  stands 
imcontradlcted.  The  facts  thus  found  con- 
stituted due  diligence  in  ft^owlng  up  the 
inquiry  su^ested  by  the  word  "trustee" 
in  the  deed,  and  the  Information  received 
was,  under  the  circumstances,  eadh  as  to 
render  It  unnecessary,  in  the  exercise  of 
reasonable  care,  to  make  further  Inquiries 
as  to  the  possible  rights  of  any  one,  at  least 
other  than  of  the  farming  company.  As 
the  deed  gave  no  Indication  as  to  who  the 
possible  beneflcdary  was,  the  only  persons 
of  whom  inquiry  could  or  would  naturally 
be  made  were  the  grantor  and  the  grantee. 
If  Fletcher,  the  grnntor,  had  been  luqaired 
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of,  prGsumnbly  the  maxfeet  company  would 
bave  been  Informed,  as  the  facts  were,  tiiat 
the  consideration  was  p^d  by  the  fanning 
company,  nnd  at  its  direction  the  deed  made 
to  Crowell.  'lliere  la  nothing,  however,  to 
suggest  that  Fletcher  knew  of  the  subse* 
quent  dechiratlon  of  trust  by  Crowell  In 
favor  of  Parsons  and  Handy.  The  other 
p<<rson  of  whom  Inquiry  could  be  made  was 
Crowdl,  who  made  a  statement  of  the  situ- 
ation, which,  especially  In  view  of  the  fact 
that  the  farming  company  had  paid  the 
consideration  for  the  property,   was  reason- 
able and  natural,  and  one  upon  whicb  a 
pi-udent  man  would  nave  been  JiisHfled  in 
at'tlng   without   Inquiry   whether  possibly 
some  <Hie  other  than  the  farming  company 
n'.iight  not  be  the  ben^clary.  Under  the  cir- 
cumstances, tiie  conclusion  at  which  any  one 
xvould  naturally  have  arrived  would  have 
liuen  that,  for  convenience,  the  title  had 
Iteen  put  In  CrowcU,  in  trust  {perhaps  not 
LMiforceable,  because  not  In  writing)  for  the 
f  ormlns  company,  which  paid  the  considera- 
tion; imd  it  con  make  no  difference  whe'thcr 
the  Information  was  given  by  Crowell  in 
rfsponse  to  Inquiry  or  volunteered  to  Induce 
the  market  company  to  make  the  purchase. 
And  while  it  is  true  that  the  posslMUty  that 
n  folae  or  Incompetent  answer  may  be  given 
Is  no  excuse  for  not  making  inquiry,  yet 
a.  false  answer  or  a  reasonable  answer  given 
to  on  Inquiry  made  may  dispense  with  the 
neccsrtty  of  further  Inquiry.  All  that  Is 
required  of  a  party  who  is  put  upon  Inquiry 
la  good  fatth  and  reasonable  care  In  follow- 
ing up  tiae  inquiry  whidi  the  notice  given 
lilm  suggests.  As  the  Information  given  by 
Crowell  suggested  an  Interest  tu  the  prop- 
<>rty  on  the  part  of  the  farming  company, 
It  is  quite  possible,  had  there  existed  an 
4;nforccablo  trust  In  favor  of  that  company, 
and  its  llmitatitHi?  and  restrictions  had  been 
such  that  Crowell  had  no  power  to  convey, 
that,  as  to  the  farming  company,  the  nvar- 
ket  company  would  have  been  chargeable 
with  notice  of  these  facts,  of  which  pre- 
suDKibly  the  latter  would  tuive  been  in- 
formed upon  further  Inquiry  of  the  former. 
But  there  was  nothing  In  the  Information 
received  of  Crowi^U  that  would  have  sug- 
gested to  any  man  of  ordinary  prudence 
that  Parsons  or  Handy  tudlvldually  had  any 
Interest  in  the  land,  especially  as  they  them- 
selves were  promoting  and  negotiating  for 
this  very  conveyance  by  Crowell  to  the  mar- 
ket company.  The  com-t  also  finds  that  the 
market  company  never  liad  any  knowledge 
or  information  of  any  character  of  the  ex- 
istence of  this  declaration  of  trust  until 
November,  1891,— nearly  a  year  after  Its 
c^eed  from  Crowell  was  executed  and  re- 
corded. As  applied  to  Benton,  Its  president, 
who  transacted  the  business  in  its  behalf, 
this  finding  Ib  unquestionably  Justified  by 
the  evidence.  Counsel  for  plaintiff  claims 
that  BentoQ  was  chargeable  with  actual 
notlo*,  beouiae  this  declaration  of  trust  and 


the  mor^pige  from  Parsons  to  plaintiff  were 
contained  In  an  abstract  of  title  of  the 
property  which  he  had  procured,  and  which 
he  did  not,  but  ought  to  have,  examined. 
We  do  not  see  that  one  who  obtains  an 
abstract  of  title,  and  then  buys,  without 
examining  it,  is  In  any  worse  position  than 
one  who  buys  without  obtaining  an  abstract 
at  all.  But  we  do  not  underatand  the  evl- 
derce  as  counsel  seems  to.  We  undcratand 
Benton's  testimony  to  refer  to  the  abstract 
brought  down  to  the  date  of  the  convey- 
ance by  Fletcher,  and  not  to  the  one  brought 
down  to  the  fall  of  1891,  after  he  leanied 
of  the  claim  of  the  plaintiff.  Moreover,  the 
declaration  of  trust  could  not  have  been 
on  any  abstract  at  the  time  of  the  convey- 
ance to  the  market  company,  for  it  was 
not  on  record. 

It  Is  also  claimed  that  the  market  com- 
pany Is  c^rgeable  with  notice  of  plaintiff's 
rights,  because  Grow  ell.  Handy,  and  Par- 
sons had  actual  knowledge  of  them,  and 
that,  as  they  were  corporators  of  tlie  market 
company,  their  knowledge  ^as  Its  knowl- 
edge. Had  these  three  constituted  all  the 
corporators  of  this  company,  there  might 
have  been  something  in  this  point,  and  that 
is  as  far  as  any  autiiority  cited  by  plaintiff 
goes.  But  In  this  case  there  were  other 
corporators,  who  were  taking  and  paying 
for  stock  in  the  corporation,  who  had  no 
such  notice.  QeneroUy,  and  for  most  pur- 
poses, a  corporation  Is  a  legal  entity  dis- 
tinct from  the  body  of  its  stockholders; 
and,  in  any  event,  to  render  the  knowledge 
of  the  individual  corporatoi's  the  knowledge 
of  the  corporation,  It  must  be  the  knowledge 
of  all  the  corporators.  The  suggestion  that 
the  market  company  was  not  a  purchaser 
for  a  valoable  consideration  is  without 
merit  The  issuing  of  paid-up  stock  of  the 
corporation  in  payment  of  the  pi'operty  of 
itself  constituted  a  Tolnabla  ocHiaideratlon. 

Order  affirmed. 


SRHTH  T.  BARCIiAT  et  al. 

(Supreme  Coart  of  Miaaesota.   June  29,  1S93.) 

Gakxisumknt  — Claims  of  Taiao  Fsrsonb— Pah- 
TiiES  — Phacticb  —  EvmsxcB  —  Right  to  Jubt 
Tbiai.— Waivbr. 

1.  Where  the  money  or  property  In  the 
bands  of  a  garnishee  is  claimed  by  a  person 
not  a  party  to  the  action,  the  mode  of  procedure 
Is  governed  by  Gen.  St.  1878,  c.  6«,  S  174,  and 
not  by  Bection  175. 

2.  The  affirmative  in  mnintnining  his  right 
to  the  property  is  on  the  claimant,  who  mast 
serve  the  nrst  pleadins  in  the  nature  of  a  co**-- 
plaint,  setting  up  his  claim,  to  which  the  piui.i- 
tiff  may  answer. 

3.  Under  a  simple  Issue  of  ownership  the 
plaintiff  may  prove  any  facts  tending  to  Impeach 
the  validity,  as  to  blm  as  creditor,  of  any  trans- 
fer of  the  property  from  the  defendant  to  the 
claininnt;  and  it  Is  not  necessary  ia  such  a 
case  for  the  plaintiff.  In  his  answer  to  the 
claimant's  complaint,  to  alleKe.  what  has  been 
already  alleged  or  appears  In  the  action,  that 
he  is  a  fireditor  of  the  defendant,  and  has  at* 
tached  the  property  by  gamishment. 
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4.  Tbii  ctmdiict  of  the  claimant  on  th«  trial 
of  this  actiim  Md  to  have  amounted  to  a  waiver 
of  the  right  to  a  jnrjr  trial,  if  any  inch  ri^t  «- 
Isted. 

(S^Habas  by  the  Court) 

Appeal  from  district  coort.  Otter  Tall  coon- 
tf;  Baxter,  Judge. 

Action  by  Ernest  N.  Smith,  administrator 
of  the  estate  of  Lafayette  H.  Smith*  de- 
cpnscd,  against  William  H.  Barclay  and 
otliers.  From  the  Judgment  rendered,  Retta 
Barclay  and  another  appeaL  Affirmed. 

Mason  &  Hilton,  for  appellants.  J<rim  E 
Greene.  (Mohnken  &  Green  and  William  T. 
Blair,  of  counsel,)  for  respondent 

MITCHELL,  J.  It  having  appeared  that 
the  money  attached  in  the  hands  of  the  gar- 
nishee was  claimed  by  Retta  Barclay  and 
Fred  L.  Barclay,  the  wife  and  son  of  the  de- 
fendant WlUlam  H.  Barclay,  the  court  or- 
dered that  they  be  brought  in  and  made  par- 
ties defendant  to  the  action,  and  that  plaintiff 
have  leave  to  serve  a  '"supplemental  com- 
plaint" against  them  and  the  garnishee.  The 
plainUff  thereupon  served  such  a  complaint, 
the  substance  of  wtilch  was  that  the  garnishee 
had  In  its  possession  a  certain  sum  of  mcmey 
belonging  to  William  H.  Barclay,  but  which 
he  had  deposited  in  the  name  of  his  wife 
and  son,  fbr  the  purpose  of  defrauding  his 
creditors,  and  putting  It  beyond  their  reach. 
The  garnishee  answered,  admitting  that  it 
had  the  money,  and  arerrlng  a  willingness 
to  pay  It  over  to  whomsoever  the  court  should 
decide  was  entitled  to  It.  Retta  and  Fred  L. 
Barclay  also  answered,  denying  the  material 
allegations  of  the  supplemental  complaint, 
and  allf^ng  generally  that  the  money  In  the 
possession  of  the  garnishee  belonged  to  them. 
When  the  case  came  on  for  trial  of  this  is- 
sue the  defendants  (Retta  and  Fred  It.  Bar- 
day)  first  moved  for  Judgment  on  the  plead- 
ings, end  then  objected  to  the  reception  of 
any  evidence,  on  the  ground  that  the  "sup- 
plemental complaint"  did  not  state  a  cause 
of  action  against  them.  The  motion  and  ob- 
jection were  both  overruled,  and  the  cor- 
rectness of  this  ruling  presents  the  first 
question  on  this  appeal. 

The  particular  ground  of  the  objection  to 
the  complaint  proceeds  upon  the  theory  that 
the  proceedings  were  in  the  nature  of  an  ac- 
tion to  set  aside  the  transfer  of  this  money 
by  the  Judgment  debtor,  William  H.  Barclay, 
to  his  wife  and  son,  as  being  in  fraud  of  his 
creditors,  and  therefore  that  the  complaint 
was  defective  In  not  alleging  that  plaintiff 
was  a  creditor  of  William  H.  Barclay  at  the 
time  of  sucli  alleged  fraudulent  transfer. 
Some  confusion  has  arisen  out  of  the  in- 
formal practice  adopted  by  counsel,  appar- 
eutiy  acting  under  a  mistaken  Idea  that 
the  mode  of  procedure  prescribed  by  G^ 
St  1S78,  c.  66,  S  175,  applies  to  a  case  where 
some  third  person,  not  a  party  to  the  action, 
claims  the  money  or  property  In  the  hands  of 
the  garnishee.  But  1^.  will  be  readily  seen 
that  the  proTlal<»u  ot  that  aectUm  ham  nt- 


erence  only  to  cases  where  the  garnishee 
himself  does  not  answer  truthfully,  or  when 
he  himself  claims  tiOe  to  the  money  or  prop- 
erty by  conveyance  or  transfer  that  Is  void 
as  to  the  creditors  of  the  defendant,  and 
consequently  ttiat  the  supplemental  com- 
plaint provided  fbr  is  one  against  the  gar^ 
nlahee  only  in  order  to  charge  him.  Oases 
where  the  funds  or  property  in  the  hands  of 
the  garnishee  are  claimed  by  some  <me  else 
are  provided  for  and  governed  by  section 
174  of  the  same  diapter.  It  provides  that 
such  claimant  may,  on  his  own  application, 
be  permitted  to  appear  in  the  action,  and 
maintain  his  right;  and  If  he  does  not  voi- 
untarlly  appear  notice  may  be  given  blm  to 
appear,  or  be  barred  of  his  claim.  The  pro- 
visions of  the  statute  ore  not  full  or  explicit 
as  to  the  mode  of  procedure,  but  It  Is  v«7 
dear  that  they  do  not  contemplate  the  aerr- 
tng  of  any  pleading  by  the  plaintiff  In  the 
first  Instance  against  the  claimant  All  Qiat 
is  provided  for  is  tlie  service  upon  him  of  a 
notice  to  appear  and  maintain  his  ri^t.  The 
affirmative  in  maintaining  this  right  la  on 
falm,  and  It  Is  his  place  to  serve  the  first 
pleading  In  the  nature  of  a  oomplalnt  In  in- 
tervoitlon,  setting  up  his  claim,  to  whlcti,  if 
necessary,  the  plaintiff  may  answer.  Don- 
nelly V.  O'Connor,  22  Minn.  309;  Shoe  Co.  v. 
Ladd,  32  Minn.  881,  20  N.  W.  Rep.  334.  See. 
also,  McMahon  v.  Merrick,  S3  Minn.  202,  23 
N.  W.  Rep.  548.  In  this  case  connsd  have 
Jtist  reversed  the  natural  and  proper  order 
of  pleading.  The  "answer"  of  the  claimants, 
which  should  Iiave  heea  the  first  pleading, 
and    more   properly   called    a  complaint, 
amounts  to  a  mere  general  allegation  of 
ownership,  without  Indicating  the  source  of 
title,   while  the  "complaint"   of  plaintiff, 
wtdch   ought   to  have  been   an  answer, 
amounts,  in  effect,  to  a  denial  of  this,  and 
an  allegation  that  the  money  is  the  property 
of  the  original  defendant  but  deposited  by 
him  in  the  bank  in  the  name  of  the  claim- 
ants merely  for  the  purpose  of  putting  It  be- 
yond the  readi  of  his  creditors.  Under  such 
simple  issue  of  ownership  we  think  a  plain- 
tiff may  prove  any  facts  fending  to  Impeach 
the  validity,  as  to  him  as  a  creditor,  of  any 
transfer  of  the  attached  property  from  the 
original  defendant  to  the  dalmants;  and. 
without  deciding  what  he  may  be  required 
to  prove  on  the  trial,  we  are  of  opinion  that 
he  Is  not  required  to  allege  in  his  answer  to 
the  claimant's  complaint  what  Is  already  al- 
leged In  his  own  complaint,  or  appears  In 
the  proceedings  in  the  action,  that  he  Is  a 
creditor  of  the  defendant,  and  has  attached 
the  property  by  garnishment  The  very  no- 
tice to  the  daimant  to  appear  and  maintain 
his  right  to  the  garnished  property  Implies 
and  presupposes  this.  We  tUnk  that  it  has 
never  been  the  practioe  for  the  plaintiff  to 
make  any  such  allegations  In  his  answer  to 
the  claimant's  complaint,  and  that  to  hold  it 
necessary  would  be  a  surprise  to  the  profet- 
■Ion. 
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2.  When  the  cose  wu  called  for  trial  "a 
Jnry  was  Impaneled  1^  lite  court  for  tiie 
-trial  of  apedal  lamea  only.**  This  appears 
1o  tutve  been  done  by  ttie  eonrt  on  Its  own 
motion,  bat  without  ol^eetltm  by  tUtber 
party.  Ko  spedal  Issues  or  spedflc  q^estlons 
of  tact  were  framed  by  the  cvort,  or  sag- 
jested  by  counaeL  After  the  evidence 
closed,  the  claimants  asked  the  court  to  sub- 
mit three  spedflc  qnestlona  of  fact  to  the 
Jury.  This  the  court  refused  to  do,  and  dla- 
^^rged  the  Jury,  and  proceeded  to  make 
findings  of  ftict  imd  condusfons  of  law  as  <m 
trial  of  a  cause  by  the  coturt  It  to  assigned 
as  error  that  the  dalmants  were  thus  Im- 
properly d«ded  the  Tigbt  of  trial  by  Jury. 
It  Is  not  necessary  to  decide  wheUier 
were  mttfled  aa  a  matt»  of  right  to  a  Jury 
trial,  txa,  it  they  were,  we  are  dearly  of 
opinion  that  what  occurred  on  the  trial 
amounted  to  a  waiver.  At  the  commence- 
ment of  the  trial  the  court  evidently  pro- 
ceeded upon  the  tiiewy  flat  It  was  a  "court 
case,"  but  In  whlCh  the  court  might.  In  Its 
discretion,  order  some  spedflc  queatlona  of 
fitct  to  be  tried  1^  a  Jnry.  To  title  ^ew  of 
the  mattCT  the  dalmants  assented  1^  not 
objecting,  and,  after  the  evidence  dosed, 
tiicy  themselves  proceeded  on  this  same 
▼tew  In  asking  that  certain  spedflc  questions 
of  fact  be  submitted  to  the  Jury.  Having 
themselves  acted  on  thto  theory  of  the  law, 
and  allowed  the  court  to  do  so  without  ob- 
jection, they  cannot  now  be  heard  to  assert, 
what  they  never  asserted  In  the  court  be- 
low, that  It  was  a  "Jury  case,"  and  that  they 
"Were  entitled  to  a  Jury  trial  as  a  matter  of 
right.  It  can  hardly  be  necessary  to  add 
that,  if  the  case  was  triable  by  the  court. 
If,  from  the  developments  on  the  trial,  the 
Jndge  changed  his  mind,  and  concluded  that 
It  was  inexpedient  to  submit  any  spedflc 
questions  to  a  Jury,  there  was  no  error  In 
43ischarglng  the  Jury  and  trying  the  case  blm- 
sdf.  Order  affirmed.  ^ 


JOHNSON  T.  NORTHWESTERN  TBU 
EXCH.  GO. 
{Supreme  Gonrt  of  Minnesota.  Jane  29. 1803.) 

NsOUnEXCK — EviDBNCB— RE8  JUDICATA.. 

1.  Bdd,  that  the  evidence  was  not  such  as 
to  recjairc  a  finding  that  the  falliufc  of  a  tele- 
phone pole  was  caused  bj  the  manner  in  which 
oertain  fray  wires  were  removed. 

2.  Also,  that  all  other  qaestions  In  the  ease 
jire  res  adjudicata,  under  the  decision  In  a  for- 
mer appeal. 

(Syllabas  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Pond,  Judge. 

Action  tor  personal  lAjuries  by  Angost 
Johnson  against  the  Northwestern  Telephone 
Blxdmnge  Gompany.  PlalntUF  had  Judgment, 
and  defendant  appeals.  Affirmed. 

Eustis  &  Morgan,  for  appellant.  Henry 
Ebaet  and  O.  A.  Ebert,  for  respondoit. 


MITOUELL.  J.  After  fnU  «xamlnatioD,  we 
are  of  the  opinion  that  the  record  contains 
nothing  whldi  at  all  changes  the  legal  aspect 
of  1Mb  case  from  what  It  was  when  here  be- 
fore, and  that  every  iiaestlon  now  presented, 
except  perhaps  as  to  state  of  the  evldoice 
npmi  the  question  whether  the  pole  would 
have  fallen  had  Shadwell  removed  the  guys 
from  bis  building  In  a  proper  manner,  to  res 
adjudlcata,  under  the  dedslcm  m  the  former 
appeal.  (48  Htam.  433,  SI  N.  W.  Rep.  225.) 
The  pole  wliich  broke  was  a  "comer  pole** 
situated  at  an  anj^e  In  the  street,  and  was 
subject  to  Oie  latraal  strain  of  114  No.  14 
line  wires  strong  on  the  cross-amiB,  and 
drawn  taut  to  prevent  sagging.  The  evi- 
dence vras  practical^  undisputed  that  the 
pole  was  eatlrely  Insuffldent  to  bear  thto 
strain,  unless  supported  guys,  or  some 
otlier  stmllar  means  of  si^port  The  defi- 
ant, for  the  purpose  of  Bbowlog  that  tt  did  its 
duty  In  the  ^mlses.  Introduced  evidoice  prov- 
ing that  It  bad,  with  the  license  of  StaadweU, 
extended  guy  wires  from  the  top  of  the  pole 
to  bto  building  on  an  adjacent  lot,  and  that 
as  thus  guyed  the  pole  ma  perfectly  safe, 
and  would  not  have  fallen;  that  Shadwell 
cat  the  guya;  and  ttiat  thto  was  fho  Imme- 
diate cause  of  the  falling  of  the  pcde.  For 
ibe  same  purpose,  defoidant  also  Introduced 
evidence  tending  to  prove  that  Shadwell  had 
not  revoked  the  license  a  reasonable  time  be- 
fore cutting  the  guys  to  enable  It  to  secure 
the  pole  by  other  means,  and  hence  that  his 
act  hk  cutting  the  guys  was  unlawful,  for  tne 
consequences  of  which  it  was  not  responsi- 
ble. On  the  othor  hand,  the  plaintiff  Intro- 
duced evidence  tending  to  prove,  and  from 
which  the  Jury  might  have  found,  that,  a 
reasonable  time  before  cutting  the  guys, 
Shadwell  had  revoked  tiie  license,  and  re- 
quired defendant  to  remove  the  guya  from 
his  building,  but  that  It  neglected  to  do  so,  or 
to  secure  the  pole  by  other  means.  It  is  con- 
tended that  this  evidence  was  Inadmlssttrfe 
under  the  pleadings,  and  that  to  admit  It 
was  to  permit  the  plaintiff  to  recover  upon  a 
different  cause  of  action  from  that  alleged, 
which  was  that  the  def»idant  negllgentiy 
suffered  and  [>ermltted  this  pole  "to  become 
rotten  and  worn  out,  and  not  of  sufficient 
{  strength"  to  bear  the  weigftit  and  strain  of 
<  the  wires  strong  upon  It.  It  will  be  observed 
I  that  the  plaintiff  only  followed  the  line  of 
;  proof  adopted  by  the  defendant  itself.  But 
I  an  examination  of  the  opinion  of  this  court 
I  on  the  former  appeal  will  show  that  the  ad- 
missibility of  thto  evidence  under  the  plead- 
ings Is  really  res  adjudlcata  in  this  case.  It 
was  there  held  that,  upon  the  expiration  of 
a  reasonable  time  after  the  revocation  of  the 
license,  Shadwell  had  a  right,  as  to  defend- 
ant, to  remove  the  guya  from  his  building; 
that  It  became  the  duty  of  tbe  defendant, 
within  a  reasonable  time  after  the  license 
was  withdrawn,  to  make  the  pole  safe  by 
other  means,  and  that  the  omission  to  do  so 
would  constltuto  negligence;  that  after  th* 
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Uoense  ms  withdrawn  iba  defenduit  was  In 
tbe  same  altnatlmi  as  If  It  bad  never  beat 
granted,— 4n  other  words,  being  bound  to 
know  that  ShadweU  had  a  ri^t  to  remove 
the  guys,  and  might  do  so,  the  defendant.  In 
ondttlng  to  adopt  o^er  mL-Uioda  of  making 
the  pole  Bofe,  stood  In  exactly  the  same  po- 
Bltlon  as  If  It  had  in  the  first  Instance  nected 
the  pole,  and  strung  Its  wires  tberetm  wiuiout  | 
ihe  support  of  any  guys.  Under  this  view  of 
the  law  the  admlscdMUty  of  the  evidence  un- 
der the  pleadings  must  be  apparent. 

The  defraidant  further  ccmtends  that  Qm 
evidence  shows  that  the  pole  would  not  have 
fallen,  even  ^th  the  guys  removed,  had 
ShadweU  removed  them  In  a  pnqter  and 
reasonably  prudent  manner,  vis.  Instead  ot 
cutting  them,  and  thus  throwing  the  strain 
on  the  pole  saddoily,  attaching  blocks  so  as  , 
to  release  the  strain  gradually.  The  propo-  j 
sitlon  of  law  predicated  on  this  premise  is  ' 
that,  even  If  defendant  was  boimd  to  an-  ' 
tldpate  that  ShadweU  mi^t  remove  the  guys, 
ft  was  not  required  to  anticipate  that  he 
would  do  It  In  an  Improper  and  negligent 
n*anuer,  and  Is  not  r^^nsible  for  the  con- 
sequences of  his  negligence,  which.  It  is 
claimed,  constituted  an  Independent  Inter- 
vening cause,  which  alone  was  the  proximate 
cause  of  plaintiff's  Injury.  Inasmuch  as  de- 
fendant asked  for  no  InstructlonB  to  the  Jury 
on  this  point,  and  as  no  such  question  was 
Bubndtted  to  their  consideration  in  the  court's 
charge,— to  which  no  exception  was  taken, 
except  to  the  refusal  to  direct  a  verdict,— the 
question  is  not  in  the  case,  unless  the  evi- 
dence was  such  as  to  require  a  finding  la  ac- 
cordance with  defraidant's  contention.  While 
some  of  defendant's  witnesses  testified  that  I 
in  their  opinion  the  pole  would  not  have 
fallen,  had  ShadweU  let  the  strain  come 
upon  It  gradually,  in  tbe  raauner  suggested, 
yet  In  our  opinion  there  was  abundant  evi- 
dence in  the  case  to  Justly  the  Jury  In  find- 
ing that  the  Inevitable  consequence  of  re- 
moving the  guys,  in  any  pcMslble  manner, 
without  supplying  their  place  with  other  sup- 
ports, would  have  been  tbe  falling  of  the 
pole.  Indeed,  when  we  take  into  account 
the  great  lateral  pressure  resulting  from  that 
numlwr  of  wires  upon  a  comer  pole  only  14 
inches  In  diameter  at  the  ground,  of  com- 
paratively brittle  wood,  and  whose  power  of 
resisting  the  tensUe  strain  on  one  dde,  and 
the  compresalre  strain  on  tbe  other  aide,  had 
been  materially  reduced  by  dry  rot  extend- 
ing from  the  circumference  Inward  two  or 
three  inches,  It  seems  to  us  that  the  great  pre- 
ponderance of  the  evidence  is  to  the  effect 
that  tbe  pole  must  necessarily  have  fallen 
when  the  guys  were  removed.  As  already 
Bu^ested,  every  other  question  In  the  case 
Is  res  adjudicata,  under  the  dedslon  on  the 
former  appeal,  and  It  is  an  established  rule 
in  aU  courts  that  they  wUl  never  reverse 
themselves  In  the  same  case  except  on  r»- 
argument  allowed  on  petition  before  tbe  case 
Is  remanded  to  the  lower  court.   On  the 


fomwr  appeal  tlUs  court  held  "that,  if  tb<> 
pole  was  Ukely  to  fall  with  the  wires  cut, 
tbea  it  mifl^t  tie  neg^lgance  towards  tboss 
passing  in  the  street  to  cat  tliem  without 
warning.  But  that  bis  [Shadwdl's]  neg^- 
gence  onitributed  to  the  lujuiy  does  not  ab- 
solve the  defendant  Suppose  tne  Jury  had 
found,  as  the  evidence  would  have  Justified, 
that  uut  for  the  cutting  ot  the  wires  tbe  pole 
would  luit  have  taUea,  and  that  it  would 
not  have  fallen,  with  the  wtees  cut,  but  for 
the  neglect  of  the  defendant,  after  the  li- 
cense was  revoked,  to  make  the  pole  safe,— 
In  other  words,  Uut  It  was  the  co-opaatlon 
of  defendant's  negligence  and  SiadweU's  act 
Ibat  produced  the  injury,— ttien  It  would  be 
a  case  of  concurring  nc^lgence,  in  whl<A 
case  each  party  guUty  of  ne^lgence  Is  UaUe 
for  the  result  The  negligence  of  each  Is  a 
proximate  cause,  when  the  injury  would  not 
have  occurred  bnt  for  that  negligence.^  Per- 
sonaUy,  I  am  not  prepared  to  commit  myself 
to  the  correctness  of  this  doctrine,  as  applied 
to  the  facts  of  this  case.  Undoubtedly,  de- 
fendant was  bound  to  foresee  that  ShadweU 
mlglit  remove  these  guys,  bnt  It  conld  not  an- 
ticipate that  he  would  do  it  negllgtmtly,  bo 
as  to  allow  the  pole  to  faU  In  the  street  wttta- 
out  warning  to  passers  by.  But  n^Ugence, 
not  wanton,  cannot  ordinarily  be  said  to  be 
the  proximate  cause  of  an  injury,  when  the 
negUgaice  (which  conld  not  have  been  rea- 
sonably antldpated)  of  another  Independent 
human  agency  has  intervened,  and  directly 
Inflicted  the  injury.  Hence  I  am  not  dear 
but  that  on  the  state  of  facts  supposed,  the 
neglig^ce  of  ShadweU  would  be  the  sole 
proximate  cause  of  injury.  Bat,  However 
that  may  be,  the  question  was  setued  on  the 
former  appeal,  and  on  the  second  trial  tbe 
court  foUowed  the  exact  lines  laid  down  by 
this  court     Order  affirmed. 

VANDEitBOitGH,  J.,  absent,  todk  no  part 


STATE  ex  reL  RBA  v.  KINHOBS  et  aL 

(Snpreme  Court  of  Minnesota.  June  80,  1803.) 

St^te  Public  Schools — Admission  — Jubikdic- 
Tios  OF  Frobatb  Cuukt  — SomaiixoT  of  Pb- 
TiTiON— Habeas  Cuhpus. 

1.  Where  In  a  petition  or  arolication  to 
the  probate  court,  signed  by  two  of  the  county 
commiiiaionera,  under  the  provisions  of  Gen. 
LawB  18Sft,  c.  167.  S  11,  (the  act  relating  to  a 
state  public  scbool.)  the  only  averment  in  re- 
lation to  the  sltnation  or  condition  of  the  child 
meutloned  Is  that  he  belongs  "to  one  of  tbe 
classea  enumerated  by  the  statutes  of  the  state 
as  admlsttble"  to  such  scbool,  the  probate  court 
does  not  acquire  JuritulictioD  to  proceed  against 
the  child  or  ita  natural  or  \^al  goardians. 

2,  Notwithstandins  the  terms  of  Gen.  St. 
1878,  c.  80,  i  22,  the  jurisdicdon  of  the  tribun.il 
whose  judgment  Is  mvolved  over  the  person 
detained  and  the  subject-matter  may  be  in- 
quired into  at  all  times  on  habeas  corpus,  bnt 
the  writ  cannot  have  the  force  or  operation  of 
a  writ  of  error  or  certiorari  or  appeal,  nor  is  it 
designed  as  a  substitute  for  either 

(SyUabus  by  the  Oourt) 


Digitized  by  Google 


Minn.) 


PAWLAK  «.  GBANOW.'^KI. 


831 


Appeal  from  district  court,  Ijyon  oounty; 
Webbn.  Judge. 

ProceedingB  In  babeoa  corpnfl  In  tbe  name 
at  the  state  at  tbe  relatkm  ot  Clyde  W.  Rea 
against  Sonford  Klnmbre  and  another  for 
die  powesBkm  ot  a  child.  R^tor  had  Jndg- 
ment,  and  defendants  appeal.  Afilrmed. 

Wheelodc  &  Sperry,  for  appellants.  Cbas. 
W.  Main  and  Qeo.  W.  SomervUk',  for  re- 
spondent. 

COLUNS,  J.  Thla  la  a  hatwaa  corpoa  pro> 
ceoding,  brcmght  befbre  na  on  appeal  Xxy  re- 
8p<Hident  from  a  Judgmoit  entered  In  district 
court  awarding  the  custody  of  the  dUkl  In 
<luestion  to  tbe  relattw*  its  fitther.  From  the 
return  made  to  the  writ  of  habeas  corpus, 
and  from  the  record  of  the  proceedings  had 
Ln  the  court  below,  It  appears  that  In  the 
year  1883  the  diUd  had  been  received  into 
the  state  public  school  at  Owatonna  in  ac* 
cwrtlance  witb  Hie  provlaions  of  Gen.  Lavn 
1885,  c.  148,  as  amended  1^  Oen.  Laws  1888,  c 
107,  and  had  then  been  transferred  to  respond- 
ent's family,  as  authorized  by  section  of 
sold  chapter  140.  It  Is  disclosed  that  the 
steps  which  led  to  the  placing  of  the  child 
in  the  pubUc  sdiO(d  were  initiated  by  the 
filing  with  the  probate  Judge  of  I^on  county 
of  an  application  or  petition  signed  by  two 
of  the  commisslonera  of  said  county,  in  wUdi 
tb^  stated  that  "Jeside  Bea«  a  female  cSilld 
between  two  and  fourteen  years  of  age,  a 
resident  of  said  county,  la,  In  their  opIniMi,  a 
child  belonging  to  one  of  the  classes  enu- 
merated by  the  statutes  of  the  state  of  Minne- 
sota as  admisadble  to  the  state  public  school, 
and  is  sound  In  body  and  In  mind,  and  is 
entitled  to  admission  Into  said  state  public 
school;  and  we  do  request  on  examination 
of  said  child  by  said  court  as  to  such  alleged 
otmditton,  and,  should  said  child  be  found  by 
said  court  to  belong  to  one  of  the  classes 
enumerated  by  the  statutes  as  admissible  to 
snid  state  public  school,  that  an  order  be 
made  declaring  said  child  to  be  in  said  al- 
leged condition,  and  that  she  be  sent  to  and 
admitted  into  tbe  state  public  school,  accord- 
ing to  law."  Attached  to  this  was  the  wrtt- 
ton  consent  of  the  mother  of  the  child  that 
the  application  or  petition  be  granted.  We 
hnve  quoted  tills  document  In  full,  that  It 
mhiht  be  readily  seen  how  defective  it  was 
lu  the  essential  things  required  to  be  stated 
nnder  the  provisions  of  section  17  of  said 
chapter  167.  Bvidoitly  the  statute  contem- 
plates that  the  commissioners  shall  state  that 
the  child  named  by  them  Is  dependent  upon 
the  public  for  support,  or  that  It  Is  In  a  state 
of  habitual  vagrancy  or  mendicity,  or  that 
it  is  111  treated,  and  In  peril  of  life,  health, 
or  morality,  by  continued  cruel  personal  In- 
Jury,  or  by  the  habitual  Intemperance  or 
xrave  mteconduct  of  the  parents  or  of  Qie 
fruardians.  The  application  or  petition  in 
question  Is  otherwise  open  to  criticism,  but 
we  do  not  he^tate  to  sav  that  nhen  such  a 


documoit  contains  nothing  more  specific  in 
reference  to  the  situation  or  condition  of  the 
child  named  than  did  the  me  at  bar  it  is  In- 
adequate, and  Insuffldent  upon  which  to  act. 
The  probate  court  cannot  thus  acquire  Ju- 
risdiction to  proceed  against  the  child  or  Its 
natural  or  legal  guardians.  The  detect  la 
not  mere  Irregularity  or  Informality,  tmt  is 
wholly  JurisdictlonaL 

It  la  argued  that,  as  tiie  child  was  leodTed 
by  the  school  officials,  and  detained  hy  the 
respondent  by  Tirtue  of  the  final  Judgment 
of  a  competent  tribunal  having  Jurisdiction 
of  the  subject-matter,  the  writ  of  habeas 
corpus  is  not  avaihilde,  because  of  the  pro- 
visions of  Gen.  8t  1878,  a  80,  |  22.  Stat- 
utes similar  to  our  own,  relating  to  what 
nif^  bo  inquired  Into  under  this  writ,  hare 
often  been  construed  by  Hie  courts.  The 
broad  current  of  numerous  ded^ons  will  go 
to  show  that  the  Jurisdiction  of  the  tribunal 
whose  Jndgmcnt  Is  involved  over  the  persm 
detained  and  the  subject-matter  may  be  in- 
quired into  at  all  times  on  habeas  corpus, 
though  m^  Informality,  otot,  and  Irregidar- 
ity  cannot  be.  To  bar  the  applicant  from  a 
dlschaq^  from  arrest  by  virtue  of  a  Judg^ 
ment  or  decree  or  execution  thereoai,  the 
court  in  which  the  Judgment  or  decree  waf 
given  must  hare  bad  Jurisdiction  to  render 
such  Judgment  It  matten  not  what  the 
, general  powers  and  Jurisdiction  of  a  court 
may  be.  If  it  act  without  authority  In  the 
particular  case.  Its  Judgments  and  ordera  are 
mere  nullities;  not  voidable,  but  simply 
void,  protecting  no  one  acting  under  them, 
and  constituting  no  hindrance  to  the  proee=- 
cutlon  of  any  right.  State  v.  West,  42  Minn. 
147,  43  N.  W.  Rep.  845;  ElUott  v.  Pelrsol,  1 
Pet  328;  People  v.  LIscomb,  GO  N.  Y.  550. 
But  the  writ  of  habeas  corpus  cannot  have 
the  force  and  o];>eratlon  of  a  writ  of  error 
or  certiorari  or  appeal,  nor  Is  It  designed  as  a 
substitute  for  either.  It  does  not,  like  them, 
deal  with  errors  or  Irregularities  which  ren- 
der a  proceeding  voidable  only,  but  with  those 
radical  defects  which  render  it  absolutely 
void.  A  distinction  between  a  proceeding  or 
Judgment  which  Is  vMd  and  one  that  is  void- 
able only,  for  error,  Is  recognized  in  the 
cases,  and  must  be  observed.  See  State  v. 
SheriCr.  24  Minn.  87;  In  re  Williams,  89  Minn. 
172,  39  N.  W.  Rep.  65.  Nothing  more  need 
be  said  in  order  to  sustain  the  Judgment  ap* 
pealed  from,  which  Is  affirmed. 

VANDBBBUROH,  J.,  took  no  part  herdn. 


PAWIiAK  V.  GRANOWSKI. 
(Supreme  Court  of  Minnesota.  June  .10,  1888.) 

Bpsoivio  Pskpohhanob— Evidbncb— Dsmai^ 
Utatdtb  or  Frauds. 
l.IlDdlngs  of  fact  hdd  Jostified  by  tiis 

evidence. 

2.  Where  the  consideration  in  a  contract 
for  the  sale  of  land,  which  appeared  to  be  s 
sale  for  cash,  is  paid  at  tbe  time  of  the  sai* 
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-the  Tendee  Ii  entitled  to  hi*  deed  prewntljr  np- 

-oa  deniBJid. 

3.  No  formal  demand  la  necesaair.  where 
it  is  waived,  or  the  contract  Is  repndiated  hj 
the  vendor. 

4.  To  take  the  case  of  a  parol  contract  for 
the  sale  of  land  out  of  the  statute,  on  the 
ground  of  the  poueBsloo  of  the  Tendee,  such 
poeseaslon  mast  oe  with  the  consent,  express  or 
Implied,  of  the  Tendor,  and  In  pnrananee  of  the 
contract. 

(Srllabns      the  GoortJ 

Appeal  from  district  court,  UeLeod  coanty; 
Oadwell,  Judge. 

Action  for  spedflo  performance  of  a  land 
contract  by  Stephen  Pawlak  against  Michael 
Oranowakl  and  another.  Plaintiff  had  Judg- 
ment, and  defendant  Qranowakl  appeal*.  Af- 
Ormed. 

McClelland  ft  Tlfft,  for  appelant  F,  B. 
Allen  and  Uttle  ft  Nunn,  for  lespondettt 

VANDBBBUROH,  J.  This  action  Is 
brought  tor  apedflc  performance  of  an  al- 
leged ctmtract  for  the  sale  uid  conToyance 
■of  two  Tillage  lots  In  the  town  of  SUver 
Lake.  HcLeod  eonnty.  Judgment  waa  order- 
«d  for  tlie  plilntlfl  for  the  conr^ance  of 
«ne  lot,  and  compensation  for  tbe  Talne  of 
the  other,  which  hod  been  conr^ed  away  to 
the  defendant  Dan^  before  thta  action  waa 
brov^t  No  objectton  Is  made  to  the  form 
-of  the  Judgment,  bnt  defendant  GranowsU 
d«ile8  that  plaintUI  Is  shown  to  be  entitled 
to  any  relief 

1.  The  first  assignment  of  error  iUTolTes 
flie  sufficiency  of  the  complaint,  whldi  Is 
denied  on  the  special  groonds  that  the  terms 
yt  the  contract,  as  alleged,  are  not  snfflcient- 
iy  definite,  and  no  demand  for  a  conveyance 
was  made  before  the  commencement  of  this 
action.  Bnt  the  complaint  shows  that  it  was 
a  cash  transaction.  The  mon^  was  paid 
■down,  and  the  plaintiff  was  presnmptlTely 
entitled  to  the  deed  presently;  and  It  also 
ai^ears  that  the  defendant  Granowskl  and 
ills  wlfte  repeatedly  promised  to  make  the 
«ame^  and,  though  frequently  asked  by  ptaln- 
tlfl  to  execate  the  same,  Ih^r  have  never 
done  BO.  Besides,  as  respecta  the  demand. 
ihey,  by  their  answer,  utterly  deny  and  re- 
fmdiate  the  contract,  and  therefore  a  formal 
demand  would  be  tiseless. 

2.  As  respects  the  allegatlonB  and  proof 
of  the  payment  of  the  taxes  by  the  plaintiff 
after  the  purchase,  the  evidence  was  proper, 
and  of  some  value,  between  the  parties,  as 
tending  to  prove  the  assertion  of  owner- 
«hlp  In  connection  with  plaintiff's  allied  pos- 
session. It  is  not  prejudicial  error  to  re- 
"fuse  to  strike  out  Irrelevant  or  Immaterial 
matter  In  a  complaint  at  the  trial,  because 
the  question  can  only  become  material  when 
the  evidence  Is  offered;  and  as  the  question 
•of  plaintiff's  right  to  recover  back  the  taxes, 
with  the  purchase  money,  Is  not  involved  In 
tbfa  appeal,  and  the  evidence  was  proper  for 
the  purposes  we  have  indicated,  it  la  evi- 
•4lent  that  there  was  no  error  In  the  mllng 
'Complained  of. 


&  Objections  w«e  OTermted  by  ttw  court 
to  several  qoeethms  which  were  perhapa  ob 
JectianBble  In  tomr^tbat  la,  laadlngr-biit 
this  was  a  qpestkm  In  flie  diseretton  at  the 
trial  oonrt,  and  does  not  touch  the  merits  of 
Ae  appeal.  There  was  no  error  In  admitting 
the  testimony  of  John  Pairiak  as  to  what 
the  parties  said  abont  the  sale  In  his  pres- 
ence, and  the  value  of  this  testimony  could 
easily  be  estimated  the  Jmy,  taken  In  con- 
nectl<Mi  with  his  sabaequent  statements. 

4.  l^ere  Is  sufficient  evidence  In  the  case  to 
support  the  finding  of  fact  by  Hie  trial  conrt 
that  the  contract  was  made  snbstimtlally  as 
claimed  by  the  plaintiff,  and  the  purchase 
price  paid  as  alleged.  The  evidence  In  plain- 
tiff's behalf  is  dear  and  explicit,  and  shows, 
also,  that  both  defendant  and  his  wife  ad- 
mitted that  they  bad  sold  the  lots  to  plaintiff, 
and  promised  to  sign  a  deed  of  the  premises, 
and  that  snbsequently  defendant  Michael  ad- 
mitted that  he  had  signed  it. 

5.  We  may  therefore  assume,  under  the 
evidence  and  findings,  that  the  contract  was 
fully  completed  on  plaintiff's  part,  and  that 
nothing  remained  but  the  formal  execution 
ot  the  deed  wbldi  was  expected  within  a 
reasonable  time,  when  It  could  be  convenient- 
ly done.  And  it  is  sufficiently  evident  from 
the  evidence  In  plaintiffs  behalf  that  he 
made  the  Improvements  In  question  with  the 
undOTStanding  that  he  was  entitled  to  and  did 
take  possession  as  equitable  owner,  and  that 
they  were  made  with  the  Implied  consent, 
at  least,  of  the  defendant  GranowskL  We 
think  the  finding  of  the  trial  court  that  the 
Improvements  were  made  under  and  in  pur- 
suance of  this  contract  and  in  reliance  there- 
on, is  sustained  the  evidence,  and  that 
the  findings  of  t&ct  warrant  an  order  for 
judgment  In  plaintiff's  favor.  The  plaintiff 
has  not,  therefore,  faUed  to  make  a  case,  as 
respects  these  essential  conditions,  entitling 
him  to  relief.  Order  affirmed. 


HOB  V.  CHBSBOWN. 
(Snpreme  Court  of  MinQesota.   June  30,  1883.) 
TuBSFAsa  ox  Lakd— Fakol  EvioiNoe— Damaobs. 

1.  Where,  In  an  action  of  trespass,  the  ti- 
tle to  real  estate  is  directly  In  Issue,  U  cannot 
be  established  by  parol  evidence. 

2.  PoBsesaion  of  the  real  estate  in  contro- 
versy here  kM  snffident  to  justify  a  recovery 
of  nondnal  damages. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court;  Henn^ln  coun- 
ty; Pond,  Judg& 

Action  by  Amt  B.  Moe  against  Prank  S. 
Chesrown.  Plaintiff  had  Judgmmt,  and  de- 
fendant appeals.  Affirmed. 

O.  B.  Brame,  for  app^ant.  McBale  & 
Abell,  for  respondent. 

VANDERBURGH,  J.  This  Is  an  action  of 
trespass  for  Injuries  to  real  property,  of 
which  plaintiff  alleges  he  was  the  owner  and 
in  possesion.  Since  the  question  of  plain- 
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tiira  title  was  dliect^  In  Ime.  it  could  not 
be  proved  t^^  imrol;  hence  It  was  Improper 
to  allow  the  plaintiff  to  teatuy  generally 
that  he  was  owner.  But  he  proved  that 
be  was  In  poMoritm  at  the  time  of  the  Inju- 
ry, and  he  was  entitled  to  nonUoal  damageB, 
at  least,  for  an  injury  to  the  posBeaBlfm 
rensfm  of  the  treqwis;  and  the  plalnUff  re- 
covered only  one  dollar,  which  wlU  be  treat- 
ed OS  nominal  damages.  No  court  would 
disturb  the  Judgment  for  that  amount  ss 
being  In  excess  of  nominal  damages.  The 
evidence  of  ^aintitrs  poaacaglon  will  there- 
fore sustain  the  Judgment,  notwlthstandhig 
tlie  error  complained  of.  It  Is  not  necessary 
to  conrider  tiie  other  points  raised  by  the 
appellant  In  so  far  as  they  are  Important 
or  matralal  tiiey  have  been  considered  and 
de<dded  In  other  cases  at  the  present  term. 
Jndgmoit  aflinned. 


ABBOTT  V.  OHAFFBB. 
(Supreme  Court  oi  lOehigon.  Jane  SO,  1883.) 
AssiONUKHT  rOH  Bbhbpit  or  Ckeditoks  —  Pail- 

DKB  OF  ASSIGXBB    TO   GlVB  BoSD  —  RiOHT  TO 

Attjick  Fhaddulbst  Conveta-nces. 

Id  trover  b7  the  assignee  of  a  mortfcase 
on  a  stock  of  goods,  it  appeared  that  plaintiff's 
assignor  boiiffHt  the  goods  from  an  insolvent 
debtor,  paying  him  csah,  and  giving  him  notes 
for  the  balance  of  the  price,  one  or  which  wns 
to  be  delivered  at  a  stated  time.  If  thorp  had 
then  been  no  litigation  about  the  property. 
Thereupon  the  assignor  resold  the  stock  of 
goods  to  the  debtor.  b«ng  given  the  mortgage 
under  which  plaintiff  claimed,  and  being  al- 
lowed to  retain  certain  articles  of  propertv. 
HrM.  that  defenduit,  to  whom  the  debtor  sub- 
sequcntly  made  an  assignment  for  the  benefit 
of  creditors,  and  who  took  no  title  because  of 
his  failure  to  give  bond,  could  not  insist  that 
the  transfer  was  in  fraud  ai  weditors,  the  lat- 
ter not  complaining. 

Error  to  circuit  court,  In^iam  county;  Sol- 
lin  H.  Person,  Judge. 

Action  by  John  Abbott  against  Frank 
Cbaffee.  There  was  a  judgment  for  plain- 
tur,  and  defendant  brings  error.  Affirmed. 

This  is  an  action  of  trover,  brought  by  the 
plaintiff  to  recover  from  the  def«idant  the 
value  of  goods  which  the  plaintiff  claims  he 
was  entitled  to  the  possession  of  under  a 
chattel  mortgage  which  was  given  by  one 
Elijah  D.  Kltchoi  to  one  Frauds  M.  Dodge 
npon  the  Slst  day  of  December.  1886,  which 
wns.  on  tiie  12th  day  of  January,  1887,  duly 
assigned  to  the  plaintiff: 

S.  L.  Kllboume,  for  appellant  Frank  L. 
Dodge  and  B.  A.  Montgomery,  for  appellee. 

LONG,  J.  This  case  was  in  this  court  at 
the  October  term,  1800,  and  Is  reported  In 
8.*  Mich.  256,  47  N.  W.  Rep.  216.  On  a  new 
trtal  In  the  circuit  court,  verdict  was  again 
directed  in  favor  of  the  plaintiff,  and  Judg- 
ment was  thereupon  entered  for  ^19.  De- 
fendant brings  error. 

It  appears  from  the  defendant's  testimony 
that  the  mortgage  given  was  without  consld- 
v.65K.w.no.lO— 63 


eration.  Tbc  circumstances  tmder  which  the 
defendant  obtained  the  property  for  which 
the  action  of  trover  is  brought  are;  That 
Mr.  Elijah  D.  Kitchen  was  in  the  dry  goods 
business  at  North  Lansing.  He  became  in- 
debted for  stock  purchased  for  his  store  to 
various  parties  In  the  sum  of  about  f;i.00i). 
Finding  It  diUlcuIt  to  meet  his  obligntlous 
when  due,  he  applied  to  Mr.  Francis  M. 
Dodge  for  a  loan  of  about  $2,000.  After 
some  talk  Dodge  proposed.  Instead  of  loaning 
the  money,  to  purchase  the  stock  if  be  could 
get  it  cheap  enough.  Kitchen  then  told  hliii 
of  his  Indebtedness.  After  looking  over  the 
stock.  Dodge  proposed  to  give  him  $2,000  for 
it.  The  arrangement  was  concluded,  and  a 
bill  of  sale  given  by  Kitchen  to  Dotlge  of  all 
the-  stock,  store,  fixtures,  etc.  Dodge  paid 
$100  down,  gave  a  note  for  JP400  at  three 
months,  and  a  note  of  ¥500  for  six  inontlis. 
He  delivered  to  Kitchen  these  two  notes. 
He  also  made  a  note  of  $1,000,  due  in  nine 
months.  This  he  did  not  deliver,  but  put  it 
in  the  bank,  to  be  delivered  to  Kitchen  hi 
Dine  months  If  no  litigation  al>out  the  mock 
was  had.  At  that  time  Dodge  gave  as  a  rea- 
son why  he  would  not  loan  the  money  that 
litigation  might  arise  over  the  stock,  and 
when  he  put  the  $1,000  note  In  the  bank  it 
was  not  to  he  delivered  If  any  lltlgsitlon  was 
had  over  It.  He  told  Kitchen  that  he 
thought  litigation  would  arise  over  the  stock 
by  the  creditors.  Dodge  took  possession  of 
the  store  on  the  same  day,  and  took  alwut 
$60  worth  of  the  goods  out  of  the  stock.  On 
the  next  day,  or  the  day  after,  Mr.  Kitciien 
wanted  to  undo  what  had  been  done,  and 
take  back  the  stock.  It  was  finally  agreed 
by  Dodge  that  he  might  do  this,  and  it  was 
arranged  that  Dodge  might  keep  the  $50 
worth  of  goods,  and  have  a  horse,  harness, 
and  buggy  which  Kitchen  owned,  and  take 
a  chattel  mortgage  on  the  stock  of  goods  for 
$400;  and  for  this  consideration  he  -wouhl 
give  up  the  bill  of  sale,  and  turn  the  goods 
back  to  Kitchen.  Dodge  claims  he  resold 
the  stock  to  Kitchen  for  the  above  property. 
The  arrangement  was  made  by  which 
Kitchen  got  the  goods  back.  Kitchen  there- 
upon made  the  assignment  mentioned  in  the 
former  opinion  of  this  court,  for  the  benefit 
of  his  creditors. 

The  question  presented  upon  the  record  Is 
whether,  conceding  all  that  defendant's  tes- 
timony tends  to  show,  he  has  any  defense  to 
the  action.  Is  he  In  the  position  to  set  up 
the  fraudtilent  character  of  the  transaction 
between  Kitchen  and  Dodge,  If  it  was  fraud- 
ul^t  as  to  creditors?  The  statutory  assign- 
ment had  failed,  as  held  in  the  former  opin- 
ion, by  reason  of  not  giving  ^e  I>ond  re- 
quired, and  In  consequence  the  l^al  title  did 
not  pass  to  the  defendant  under  the  assign- 
ment. It  Is  contended  by  defendant  that 
he  holds  ttie  money  arising  from  the  anlo 
of  the  goods  for  the  creditors  of  Kitchen, 
and  by  reason  of  that  he  may  set  up  the  de- 
fmae  of  fraud  against  the  mortgage:  that  no 
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ronslderatioii  passed  for  it  On  tbe  otbor 
band.  It  is  claimed  by  the  plaintiff  tbat  ibe 
resale  of  the  goods  by  Kitchen  to  Dodge  was 
a  suiBclBnt  coodderation  for  the  inortKnfce. 
We  think  the  defraidant  is  not  hi  a  position 
to  set  tQ)  the  fraud,  if  one  In  foot  was  per- 
petrated upon  Kitchen's  creditors.  No  cred- 
itors are  coniplnlning,  and  the  tmurfer  from 
Kitchen  to  Dodge  was  valid  between  the 
parties.  This  being  so,  there  was  no  sufli- 
dent  consMeratlon  for  the  uiortsage.  The 
dcfoidant  does  not  occnpy  a  position  to  the 
property  or  to  the  creditors  of  Kitchen  sudi 
as  entitles  him  lu  a  court  of  law  to  contest 
the  validity  of  the  mortgage.  Judgment  af- 
flnned.  Tb»  other  judges  concurred. 


PEOPLB  T.  PLYNN. 

(Sn^rae  Court  of  Michigan.  Jnoe  80,  1803.> 

Raps  -~ETiDisca  —  iNsruDCrioxa  —  Vqluhtakt 
CosnastoK  —  Wbat  Co:i8Tituts8  —  Qubstiox 

rOB  JtJKT. 

1.  The  theorr  of  the  proaecutioD,  on  a  trial 
for  rape,  waa  that  the  prosecuting  witness  and 
B..  another  girl,  attended  a  dance  together, 
where  ther  met  defendant  and  one  A.;  that 
the  girla  permitted  them  to  take  them  home  in 
a  buggy,  out  instead  of  going  home  they  start- 
ed in  another  direction;  that  B.  jumped  from 
the  buggy  and  escaped,  but  the  prosecuting 
witness  was  forcibly  taken  to  a  secluded  spot, 
and  subjected  to  sexual  intercourse  by  both 
Toung  men,  under  tlireats  of  personal  violence. 
The  defense  was  that  the  intercourse  was  vol- 
untary. Bdd,  that  evidence  of  E.  that  the 
last  she  knew  of  tbe  prosecuting  witness  after 
lamping  from  the  buggy  she  was  "hollering" 
for  help  waa  admlawble  as  part  of  the  res 
gestae. 

2.  And  for  the  aame  reason,  her  testimony 
as  to  which  way  the  boggy  went  after  she  got 

oat  WRfi  admissible. 

8.  There  was  no  error  In  allowing  B.  to 
testify  that  after  jurapine  from  tbe  buggy  she 
was  at  police  head(]tiartera  a  while,  where 
Bothini;  was  said  as  to  what  happeucd  there, 

4.  Defendant,  while  in  jaO,  and  in  the 
preaenee  of  the  girls,  told  tbe  sheriff  that  he 
had  intercourse  with  the  prosecuting  witness. 
The  aheriif  swore  that  the  atatemeot  was  vol- 
ontary.  Defendant  did  not  testify  as  to  the 
Interview.  Held,  that  It  waa  for  the  jury  to 
say  whether  the  statement  was  voluntary. 

6.  The  statements  of  the  proupcuting  wit- 
aeas  as  to-  her  consent  to  the  intercourse,  and 
as  to  the  force  used,  made  at  the  ^ail,  in  the 
preaence  of  defendant,  were  admissible. 

6.  It  waa  proper  to  aak  the  proaecuting 
witness  whether  she  believed  they  utwded  to 
kill  her. 

7.  It  waa  also  proper  to  ask  her  whether 
the  Intercourse  caused  her  pain. 

8.  The  question  whether  she  had  ex- 
perienced her  monthly  period  was  proper  in 
connection  with  her  statement  that  sne  found 
blood  on  her  drawers  after  the  intercourse. 

0.  It  was  also  proper  to  ask  her  why  she 
did  not  struggle  aj^ainst  defendant. 

10.  An  Instruction  that  If  il"fendant  aided 
and  assisted  A.  to  commit  rape  upon  the  proaa- 
CQtlng  witness  he  was  guilty  of  the  offense 
waa  Draper. 

firror  to  circnit  court,  Kalamazoo  county; 
George  M.  Buck,  Judge. 

Wilbur  Flynn,  impleaded  with  Lemuel  Al- 
len, was  convicted  of  lap^  and  brings  error. 
Affirmed. 


Yolney  H.  Lockwood,  for  sppellnnt.  A. 
A.  Ellis.  Atty.  Gen.,  and  Geozse  P.  Ho^ 
bins,  AsBt  FrosL  At^.,  tmt  ths  PeaullB, 

HOOKER,  a  1.  Ttm  defendant  was  coo- 
Tlcted  of  the  crime  ct  rape.  The  alleged 
victim,  LiKzle  Scbroeder,  together  with  one 
Minnie  Kbans,  attended  a  danoe  together, 
where  they  met  the  detfendant  and  one 
Lemuel  Allen,  who  is  Impleaded  with  him. 
Tbe  theory  of  the  prosecution  la  that  the 
young  men  induced  these  tfris  to  permh 
them  to  take  Ihem  to  the  girts*  homes  In 
a  bn^gr,  but  that  instead  of  dolns  ao  tbey 
went  In  another  direction.  The  Khans  ^ 
jGimped  fmt  of  the  bnggy,  and  escaped,  but 
the  Schroeder  girl  waa  fondbly  talcen  to  a 
secluded  place,  and  subjected  to  eeximl  In- 
tercourse by  both  of  the  young  men.  under 
threats  of  personal  Tloloioe.  Tlie  defense 
assert  that  the  Intercourse  was  rolnntary. 

Upon  the  trial,  Bflnnle  Bbans  was  swron 
as  a  witness  for  tbe  people.  She  testlred 
I  that  she  got  out  of  the  buggy,  and  weat 
j  to  a  house,  and  Out  the  last  die  knew  of 
•  Llzsle  she  waa  "holloing"  fbr  hdp  when 
she  (Minnie)  was  getting  ont  of  tbe  buggy. 
"Questl<m  by  Prosecuting  Attorn^:  Ihat 
was  after  you  got  out  of  the  buggy?  An- 
swer: Yes,  sir.  (Objected  to  by  Mr.  Log- 
wood as  Irrelevant  and  Immateiial.)**  Tbo 
court  committed  no  error  In  overmUng  thb 
objection.  The  fact  was  a  part  of  the  re* 
gestae.  Tbe  same  may  be  said  of  the  testi- 
mony in  answer  to  tbe  question,  "\VhIdi 
way  did  the  buggy  go  after  you  leftT*  Tbb 
witness  testified  that  she  saw  no  more  of 
the  boys  or  btijrgy  that  evening,  but  tint 
when  she  reached  home  Uzsle  was  at  tbe 
witness'  house.  She  waa  asked  where  sbe 
went  before  going  home,  and  tfie  stated 
that  abe  was  at  police  headQuartrav  for 
about  half  an  hour.  She  was  asked  noth- 
ing about  what  Oie  did  there,  nor  did  she 
attempt  to  state.  We  see  no  error  in  per- 
mitting this  testimony.  The  conduct  of  both 
glrla  Immediately  after  tbe  transactioD 
might  reasonably  be  tbe  subject  of  scrutiny. 

The  defendant  was  subsequently  confined 
in  the  Jail,  where  the  girls  were  taken  by 
tbe  sheriff,  to  whom  Lizzie  bad  statt^d  tlut 
Flynn  did  not  have  intercourse  with  btr 
A  conversation  occurred  there  between  ih«* 
sheriff  and  tbe  girls  in  the  presence  of 
Flynn,  At  this  time  Flynn  stated  to  the 
sheriff  that  he  had  Intercourse  with  the 
Schroeder  girl.  The  sheriff,  who  had  been 
told  by  her  that  Flynn  had  not  had  inter- 
course with  her,  turned  to  her,  and  askp<t 
her  If  It  were  true,  and  she  sakl  It  wa.-^ 
The  sheriff  then  said,  "Why  didn't  yon  tell 
me  this  yesterday?"  to  which  abe  reepomletl 
that  "she  was  ashamed  to  confess  it  to  him." 
The  sheriff  then  asked  her  If  she  consented, 
and  she  said  she  did.  whereupon  be  replied. 
"Well,  then  you  were  perfectly  willing  that 
Mr.  Flynn  should  have  Intercourse  with 
you?"  Sbe  said,  "No,  I  wasn't"  Tbe  Eb- 
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ana  glii  tben  mid,  *T4ade  don't  nndentand 
what  yon  mean  by  conaent"  This  last  re- 
mark was  objected  to  and  stricken  out  The 
■herlff  than  explained  to  her  that  If  ehe 
consulted  she  would  be  as  guilty  as  Mr. 
Flynn,  so  far  aa  the  act  was  concerned,  and 
tben  she  said  she  did  not  consent;  that 
she  was  not  willing:  It  waa  against  her 
will  that  they  bad  Interooorse  with  her. 
"QnestlML  Did  she  say  anything  on  that 
occasion,  ISi.  IMx.  about  the  reason  she  per^ 
mltted  Uf"  Under  objection  the  witness 
stated:  "Answer.  She  then  showed  me  the 
marks  on  her  neck,  where  Mr.  Allen  had 
cludLed  bar,  and  thrown  her  down.  She  said 
■he  was  afraid  to  refuse  Mr.  Flynn,  for 
fear  she  would  receive  the  same  treatment, 
as  he  had  threatened  her  preTlous  to  this. 
Flynn  made  no  forUier  remarks  on  it." 
SlmllaF  testimony  was  glTen  bj  the  Ebans 
Kill  This  testtmony  was  objected  to,  for 
ttm  reasMi  that  It  was  hearsay,  and  im- 
mateiial,  and  that  the  admission  of  Flynn 
tbat  he  had  Intercourse  with  the  Schroeder 
girl  was  not  Toluntary.  The  sheriff  stated 
tliat  the  statement  was  voluntary,  and  there 
is  nothing  to  show  that  It  waa  not  Flynn 
did  not  testify  about  the  btterrlew.  It  was 
therefore  for  the  Jury  whether  his  state- 
maits  were  TtAxaOMrj.  It  bad  no  special 
slgnlllaince,  for  Flynn  admitted  ttw  Inter- 
course npoQ  the  stand.  The  statements  of 
Uziie  In  tin  presence  of  Flynn  wwe  ad- 
missive. In  c<nuiectl<nt  with  Flynn's  failure 
to  deny  aem.  She  stated  the  fact  of  the 
intercourse  which  he  had  already  admitted. 
She  gave  as  a  reason  that  she  feared  falm 
because  of  Us  threats,  which  he  did  not 
deny.  TUs  flUlnre  to  deny  the  diarge  of 
tlireats  was  a  matter  tm  ttie  Jury.  The 
court  committed  no  error  in  permitting  the 
wltneasss  to  tsstl^  i^lnst  Uie  objection 
that  she  had  disobeyed  the  order  of  the 
court  Tbe  record  shows  that  she  did  not 
disob^  tbB  order.  The  remarics  of  the  pros- 
eeator  to  the  court  bt  opposition  to  the 
objection  did  not  .prejudice  defendant, 
for  there  is  noiblng  npon  irtilob  to  base 
the  presumption  that  the  witnesses  had 
t»een  dging  anything  improi>er  while  In  com- 
pany with  the  other  witnesses.  The  witness 
IJbAb  Schroeder  was  asked,  "Whether  you 
beUered  that  they  intended  to  kill  you." 
And  again,  "WUl  yon  state  whether  It  [the 
lnt«conrse]  caused  you  pain?"  And  Again, 
*■!  will  ask  yon  whether  or  not  you  had 
experienced  wbat  is  known  as  your  'monthly 
period.*  **  And  again,  "State  why  you  did  not 
strngi^  against  Mr.  Flynn."  It  Is  plain 
that  an  of  Oiese  questions  were  admlariUe. 
The  one  In  relation  to  m«istniation  was  In 
comiectlfm  with  hor  statMnent  that  she 
found  bkwd  npon  l^  garmoits  aftw  the 
act.  ^nds  covers  the  objections  to  the  ml- 
Ings  of  the  court  upon  the  introducticm  of 
evidence. 

Some  questions  are  raised  upon  the  charge. 
Tbe  conz^  instructed  the  Jury,  in  substance 


that  If  Flynn  aided  and  assisted  Allen  to 
commit  rape  upon  this  girl,  he  was  guilty  of 
the  offense.  That  Is  undoubtedly  the  hiw. 
The  court  gave  the  eighth  request  to  charge 
offered  by  the  prosecution,  as  follows:  "I 
further  Instruct  you,  gentlemen,  as  requested 
in  the  people's  eighth  request  as  modified: 
The  Jury  are  instructed  that  It  was  not  nec- 
essary for  the  complaining  witness  to  tell  her 
mother  at  once  of  the  alleged  rape  upon  her; 
and  If  the  Jury  believe  from  the  evidence 
that  the  defendant  is  guilty  of  the  crime 
charged  In  the  information,  and  that  she  by 
reason  of  the  threats  made  to  her  by  her  rav- 
Ishers  and  the  treatment  that  she  bad  re- 
ceived was  Induced  thereby  to  reftaln  from 
Informing  her  mother  what  bad  taken  place, 
then  tbe  complaining  witness  would  be  ex- 
cused from  not  commtmlcating  th<>  knowledge 
of  tbe  ln]uz7  to  others.  Hiat  is  true,  gentle- 
men. At  Uie  same  time  It  is  true  Ibat  you 
may  take  into  account  in  determining  the 
truth  of  Llisie  Schroeder's  story,  tbe  circum- 
stances whether  she  did  or  did  not  make  com- 
plaint €f  it  afterwards,  and  bow  recently. 
Yon  may  toke  that  Into  account  In  connec- 
tion with  all  of  the  facts  and  circumstances 
of  tbe  case.  If  you  And  that  she  did  not  com- 
l^aln  of  It  because  notUng  of  the  kind  bap- 
poKd,  why,  tiien,  of  course  you  would 
so  confer  It  If  yon  find  that  she  made  no 
complaint  because  ot  tbe  feelings  of  terror 
and  mortlflcatlao  induced  by  what  bad  hap- 
pened to  ber,  then,  of  course,  she  would  be 
excused  for  not  making  the  complaint"  Also 
the  tenth,  as  foUoMrs:  "I  also  butmct  yon  as 
requested  by  the  people  In  their  tenth  re- 
quest If  the  Jury  find  from  all  the  evidence 
In  the  case  that  the  resptmdent  Piynn,  was 
acting  in  concert  witti  bis  codefendant,  Allen, 
and  that  while  tluy  were  so  acting  in  con- 
cert and  together  d.tber  or  both  of  tiiem,  by 
tbe  use  of  threats  or  other  oondoct  calculated 
to  intimidate  the  complaining  witness,  and 
that  sndi  threats  and  other  conduct  resulted 
In  placing  complaining  witness  In  fear  of 
great  bodily  harm,  and  that  by  reason  there- 
of the  respondent  bad  sexual  Intercourse 
with  said  complaining  witness,  the  jury  find 
that  she  did  not  resist  by  reason  of  the 
threats  and  other  conduct  r^rred  to,  and 
tbe  fears  engendered  thereby,  but  that  said 
Interconrae  waa  against  her  wlU,— against  Uie 
will  of  tbe  said  complaining  witness,— tiien 
you  should  convict  tbe  respondent  Before 
proceeding  to  Instruct  you  further,  gentle- 
moi,  oa  my  own  motion  I  will  give  yon  cer- 
tain instructions,  which  have  been  verbally 
requested  by  counsel  fbr  the  respondent  to 
give  you."  The  Jury  was  also  Instructed  as 
follows,  via.:  **I  am  also  requested  by  conn- 
mi  to  Instruct  you  that  to  constitute  the 
crime  of  rape  force  must  be  i»ed  to  overcome 
resistance  of  the  woman  to  the  sramal  act; 
and  that  where  no  force  Is  used  tbe  crime  is 
not  rope,  even  thou^  fbs  intercourse  la 
against  tlie  will  of  the  woman  with  whom 
■the  intercourse  is  had.  I  instruct  yon  In  cour 
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nectlon  with  what  has  already  been  said  to 
yon  upon  that  subject."  "To  authorize  a 
conTlction  for  rape  the  Jury  must  believe  that 
the  offense  was  accomplished  by  force,  nnd 
against  the  will  of  the  woman;  and  that 
there  was  the  utmost  reluctance  and  resist- 
ance on  her  part,  or  that  her  will  was  so 
overcome  by  fear  that  she  did  not  dare  to 
resist  And  In  this  case,  if  the  jury  find  that 
sexual  connection  was  had  with  the  witness, 
Lizzie  Scbroeder,  and  that  Lizzie  Schroeder 
was  unwilling  to  submit  to  such  intercourse, 
but  finally  consented  or  yldded  through  mere 
weakness  of  will,  without  any  threats  being 
made,  or  without  fear  of  consequences  if 
resisted,  then  the  offense  would  not  be  rape." 
"But  If  the  Jury  find  that  sexual  Intercourse 
was  had  with  said  Lizzie  Schroeder,  and  that 
she  did  not  willingly  submit  to  such  Inter- 
course, but  submitted  because  of  threats  made 
against  her  If  she  did  not  yield  to  such  tit- 
terconrse,  and  through  fear  and  apprehension 
of  dangerous  consequences  or  great  bodl^ 
harm,  and  that  her  mind  was  so  overpowered 
by  fear  that  she  did  not  dare  to  resist,  then 
the  offense  would  be  rape,  although  she  may 
have  made  little  or  no  physical  resistance  to 
saCh  connection."  "I  am  also  requested  by 
oounsd  for  respondoit  to  Instruct  you  that  if 
you  find  that  the  act  of  intercourse  by  con- 
sent could  have  produced  the  injury,  tJien  It 
does  not  follow  that  the  act  of  Intercourse 
was  by  force,  because  of  the  injacy.  That 
would  be  true,  gentlemen,— that,  If  the  Injury 
would  have  resulted  from  consent,  then  it 
would  not  follow  that  force  was  used  t>e- 
cause  of  the  injury.  Yon  may,  however,  take 
in  consideration  the  Injury  as  one  ftet  or  dr^ 
cumstance  tending  to  aid  you  In  determining 
whether  the  intercourse  was  fordUe  ox  by 
consent."  "But  If  yon  do  not  find  ttiat  fhe 
respondent's  statement  with  reference  to  the 
Intercourse  be  true,  you  should  then  exam- 
mine,  consider,  and  determine  wliether  such 
Intercourse  was  by  Lizzie  Schroeder'sccHisent, 
or  whether  It  was  accompUshed  by  so  woric- 
Ing  upon  her  fears  that  she  did  not  dare  to 
resist;  and.  If  the  latter,  what  part  or  share 
the  respondent  had  or  1»ok  in  the  transao- 
ti<m.  If,  as  you  have  already  been  toid,  she 
did  not  resist  because  she  tSlA  not  want  to 
resist,  and  vas  not  then  under  tbe  tnfln^ioe 
of  any  fear  of  the  eonsequencea  If  she 
4Ud  resist,  then  the  offense  charged  "was 
4iot  committed,  and  you  dionld  acquit  the 
Tespondent  But  If,  on  the  contrary,  you 
-ftnd  that  Allm  and  respondent,  acting  In 
concert,  took  the  gtrl,  Uade  Scbroeder,  by 
toTw  to  the  place  where  the  Intercourse  took 
place,  and  there,  by  means  of  tiireats  <tf 
greaX  bodily  harm,  so  overcame  her  will  that 
she  did  not  dare  to  resiat  fCr  tear  of  the 
otmsequenoes  if  she  rented,  and  ttien  and 
ttere  had  oamal  lntert.-onrse  witii  her,  wldle  she 
was  nndM  the  influence  of  snoh  fear,  and 
Qiat  the  respondent  as  well  as  Allen  took 


part  In  every  step  and  stage  of  the  ttanaac- 
tiOD,  then  the  respondent  should  be  f»n- 
clcted."  "It  Is  claimed  by  the  people,  and 
admitted  1^  the  respondoit,  that  both  flynn 
and  Allen  had  Interoomw  wlQi  Lizzie 
Schroeder  on  the  occasion  referred  to  in  the 
Information  and  In  the  testimony  In  the 
case.  As  you  have  already  been  instructed. 
If  a  rape  was  committed  by  Allen,  as  charged 
In  the  Information,  and  that  the  respondent 
knowingly  and  purposely  assisted  Allen  In 
the  commission  of  such  rape,  then  the  re- 
spfmdent  as  well  as  Allm  would  be  guilty  of 
the  offense,  without  regard  to  the  fact  of 
the  defendant  AU^  having  tutercourse  with 
her.  If,  however,  you  should  find  that  Allen 
did  not  commit  a  rape  on  the  witness  Lizzie 
Schroeder,  then  def^dant  should  not  be  con- 
victed. Or,  If  you  find  that  Allen  ^  commit 
a  rape  on  the  witness  UnAe  Schroeder,  but 
that  respondent  took  no  part  in  such  offense 
In  any  way,  either  by  making  threats  or  as- 
sisting Allen  in  fordbty  taking  the  girl  to 
the  place  where  the  rape  was  committed, 
with  the  intent  that  she  should  be  forcibly 
ravished,  or  In  any  other  of  the  ways 
mentioned  In  these  Instroettons,  flien  the 
respondent  should  be  acquitted.  But  If  you 
find  that  the  respondent  as  well  as  Allen 
made  threats  against  the  girl,  Lizrie  Schroe- 
der, and  that  on  such  threats  she  was  so 
put  in  fear  of  great  bodily  harm  that  she 
did  not  dare  to  make  resistance  to  either 
Allen  OF  the  respondent  tor  fear  of  the  con- 
sequences If  she  resisted,  and  that  while 
she  was  und»  the  influence  of  such  fear  of 
great  bodily  harm  ViB  respondent  had  Inter- 
course with  her,  then  flie  respondent  should 
be  convicted.  In  determining  what  was  the 
oharaoter  of  the  Intercourse  which  is  alleged 
to  have  takm  place  between  Allen  and  LIz- 
sle  Schroeder  and  betweai  respondent  and 
Uszle  Schroedw,  and  whether  such  intw- 
course  amounted  to  rape  or  not,  and  In  de 
ddlng  i^t  share  r^ondent  took  In  the 
affair,  yon  should*  of  course,  take  into  ao- 
connt  all  of  the  evidence  In  the  case,  and 
CMisIder  the  testimony  of  eadi  vrltness  as  to 
any  fact  In  the  light  of  all  the  surroundins 
droumstances,  and  in  the  U^t  of  ,aU  the 
other  evldoice  in  the  case,  giving  to  each 
piece  of  testimony  just  sncb  wd^t  as  yon 
think  it  Is  entltted  to,  and  then  respond  to 
the  eimvlcttons  \rtddi  the  erldenee  in  tiie 
case  taken  as  a  whole  makes  on  your  minds.** 
Several  exceptlonB  were  taken  to  the  fore- 
gdng  qnotatUms  from  the  Charge,  but,  laka 
t^pE^r,  these  instruottons  state  the  law 
applicable  to  the  case  oonectly. 

EbcepUon  was  also  talwn  to  the  explana- 
tion of  "a  reascHuible  doubt"  The  language 
naed  was  substantially  tbo  same  as  ttaX 
approved  in  ttie  case  of  Fe^^le  t.  Flnl^. 
38  Mich.  482.  We  find  no  arm  in  the  no- 
ord,  and  the  judgment  mnst  therefore  be  af- 
firmed. Tlie  other  jnstloes  concorrcd. 
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JUDSON  tt       T.  DUFFY. 
(Sopnou  Court  <A  Michigan.  Jnoe  30,  18B3.) 

Annan  Fohmioh— Wbih  Qimnoa  ros  Jcvt 
— SumoiMCT  or  Evidbkoi. 
In  ejectment,  where  defendant  claimed 
under  A  deed  from  6.,  and  relied  od  the  ad- 
Terse  posaearion  of  himself  and  frrantor,  there 
waa  erideseo  that  tn  1861  B.  employed  a  farm- 
to  look  after  tbo  land;  that  the  farmer  did 
substantially  ootbing  more  than  drive  his  cat- 
tle there  at  times  to  pasture,  and  authorized 
two  men  to  cut  the  grasa:  that  the  land  was 
used  by  the  neighborhood  as  a  pasture,  and 
that  any  one  who  chose  cnt  the  grass ;  that 
the  supervision  of  the  farmer  ended  in  1876  or 
1878:  and  that  the  land  remained  unoccupied 
until  18S2.  Held,  that  the  evidence  of  adverse 
poaaeauon  waa  not  snfflcientlr  "clear  and  co- 
seut"  to  allow  the  qneation  to  go  to  the  Jury. 

Brror  to  circuit  court,  Ingbam  county;  Rol- 
lln  H.  Person.  Joctge. 

KJectment  1^  Jamea  B.  Jndaon  and  Waabr 
Inston  G.  Wllor  ac&liut  John  Dofly.  Jndg- 
m«it  tar  defendant,  and  plalntUte  bring  ei^ 
Tor.  ReTcraed. 

Gahtll&Ostrander.for  appellanta.  Tfaomaa 

B.  Bai^wortb.  for  api>ellee. 

BDOKEB.  a  J.  FlfllntUb,  twlng  ovnm 
of  the  gOTernment  title  to  the  premises  In 
oontrorenir.  bring  ejeetment  against  defend- 
ant, who  entered  bito  possession  In  Norem- 
ber,  1882,  under  a  deed  from  one  Baldwin, 
who  was  a  grantee  under  void  tax  titles. 
The  only  defense  made  Is  that  of  adverse 
possession.  The  case  waa  tried  by  jury,  and 
a  verdict  tat  defendant  was  rendwed,  upon 
■which  Judgment  was  duly  mtered,  and  plaln- 
tlfTs  appeal 

Where  title  to  land  Is  sou^t  to  be  diverted 
upon  no  better  datm  than  occiqiancy  it  can 
be  Justified  only  by  clear  and  cogeat  proof 
upon  eacb  of  the  essential  demoits  of  ad- 
verse possearifUL  Ydvurton  T.Steele,  86  SUeb. 
62;  PendiU  v.  Society,  (IfidL)  S6  N.  W.  Rep. 
884.  And  untU  eacb  oif  tliese  is  supported  by 
aomethlng  more  than  an  tnterenoe  the  qnes- 
tlou  should  not  be  submitted  to  the  Juiy. 
"When  there  Is  evidence  upon  each  of  them 
which,  if  beUered,  can  be  said  to  establish 
adverse  poasesston.  the  case  ahouM  go  to  the 
Jniy.  The  evldaice  shows  that  in  1801  Bald- 
wlaemployedone  Fazsim,anel^borIngCann- 
er.  to  look  aft«  Uie  ]anl,r-to  protect  his 
timber;  ^vlng  him  five  dtdlan,  and  telling 
blm  that  be  could  have  tbe  marsh  grass.  Be- 
yond  paying  the  taxes,  this  was  all  that  Bald- 
win did.  Under  tids  arrangement,  Pazscm 
did,  substantially,  nothing  more  than  to  drive 
Ilia  cattle  there  sometimes  to  pasture,  and  to 
anthoriie  two  men  to  cnt  grass.  The  signifl- 
oance  of  these  acts  is  matwlnlly  lessened  by 
tiie  facts  that  the  land  was  a  wUd  swamp 
lot,  uufotced,  used  by  the  cattle  of  tlie  nd^- 
txMbood  as  a  common,  ai^  that  grasa  waa 
cnt  by  any  ime  who  chose,  without  molesta- 
tkm  by  Poxson.  Poxson  testifies  that:  "I 
■went  around  the  land  with  Baldwin,  and 
showed  him  the  line,"— and  continues:  "I 
Aldn't  do  much  of  anything  about  it  No  one 


stole  (A  the  timber  then,  but  I  looked  after 
tt  for  Mr.  Baldwin."  His  looking  after  It 
waa  not  sufflcloit  to  prevent  wood  roads  be> 
Ing  cut  Iqr  persoDB  taking  hay.  This  super- 
vlsion  by  Poxson,  sucdi  as  it  was,  came  to  on 
end  in  1876  or  18TO,  sfter  whldi  he  paid  no 
attention  to  the  land,  and  there  is  no  evi- 
dence that  any  one  did.  There  Is  evidoice 
that  one  or  both  of  die  men  whom  Poxsm  au- 
thorized to  cut  gmss  cmitlnned  to  do  so,  and 
that  Baldwin's  son  paid  tnxen.  But  It  to 
equally  clear  that  the  laud  reiu:;uicd  unoccu- 
pied few  several  years,  until  in  1SS2  the  de- 
fendant entered  upon  it  TUs  tesilinony  was 
all  admissible,  but  falls  short  of  that  "dear 
and  cogent  prot^*  whi<±  permits  the  divesti- 
ture of  title  to  land.  Smne  of  the  cases  seem 
to  have  given  rise  to  the  assumption  that 
adverse  posscsMon  becomes  a  question  tor 
the  Jury  when  there  is  any  admissllde 
evidence  tending  to  establish  it,  bat  we  un- 
derstand the  rule  to  be  that  until  the  evi- 
dence reaches  the  required  degree  of  clear- 
ness aud  cogaicy  (which  is  manifestly  a  ques- 
tion for  the  court)  diere  is  notiilng  to  go  to 
the  Jury;  and  it  is  a  clear  duty  of  courts  to 
protect  the  rights  of  landholders  from  ttie 
danger  of  captidons  verdicts  by  refusing  to 
allow  consideration  of  the  question  of  ad- 
verse possession  by  a  Jury  until  evidence 
Bufflcleut  to  mfikK  a  prima  facie  case,  under 
the  rule  laid  down  In  the  case  of  Telverton  v. 
Steele,  has  been  Introduced.  The  Jury  should 
have  been  directed  to  render  a  verdict  fbr 
the  plalntifCs.  Judgment  rerersed. 

LONQ  and  GRANT,  JJ.,  eonfiarred  with 
BOOKER,  a  J.  McOBATH  and  MONT- 
aOMERY.  JJ..  concurred  on  the  ground  that 
the  possession  was  interrupted  for  several 
yeazs^ 


TILLOTSON  V.  WEBBER. 

(Supreme  Oourt  of  Michigan.    Jone  16.  1803.) 

FijBLic  Laxds—Grant  to  Railroad  —  Sblkction 
BT  State  Agent— Lam>-Officb  Kbcokds— Ex- 
emplification— TowxBHii*  Taibs—Validitt. 

1.  Act  Cong.  June  3,  185G,  granted  certain 
lands  to  the  state  of  Michifian  to  aid  in  con- 
structing the  Amboy,  Lansing  &  Traverse  Bay 
Railroad;  and  the  state,  by  Sexs.  L.aws  ISS?. 
No,  120,  accepted  the  graiit.  Both  acta  pro- 
vided for  the  Beiection  of  the  land  by  an  agent 
to  be  appointed  by  the  governor,  the  atatp  act 
providing  for  bia  nomination  bj  the  railroad 
company,  but  neither  act  required  the  selec- 
tion or  report  of  the  agent  to  be  preserved  or 
filed.  HcUl,  that  the  list  of  lands  filed  with 
the  land  commissioner  by  the  company,  and  ap- 
proved by  the  secretary  of  the  interior,  woull 
oe  presumed  to  have  been  properly  selected, 
after  it  had  been  certified  as  true  and  correct 
by  the  land  commissioner,  and  the  secretary  of 
the  interior  liad  approved  it  as  such. 

2.  An  exemplification  from  the  records  of 
the  land  office  of  a  list  of  lands  selected  by  the 
agent  of  the  state  ander  a  railroad  grant  is  not 
insufficient  because  tt  inclndes  only  the  lands 
in  socb  list  which  are  involved  in  the  case  at 
issne.  it  appearing  that  such  a  certification 
complies  with  the  practice  of  the  land  office. 

8.  In  ejectmoit,  where  plaintiff  asserts 
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title  nuier  a  railroad  land  grant,  defendant, 
elalmlns  ander  a  tax  deed,  cannot  attack  the 
reKuIarfty  of  the  proceeding  aoder  tbe  ffrant 
which  the  EOTernment's  title  was  divested, 
•iDce  the  Taltdltj  of  the  tax  deed  is  dependent 
on  the  goTemmeat  having  parted  with  the 
title,  and  It  will  be  ouumed  tnat  the  taxes  for 
which  the  land  waa  sold  were  assessed  to  plain- 
tiff or  his  grantors. 

4.  Where  land  Is  conveyed  to  "Ashbd 
Green,  of  New  Tork"  and  ia  Bubseqaently  con- 
reyed  bj  "Aehbel  Green,  of  the  township  of 
Palisades,  in  the  connty  of  Bergen,  and  state 
of  New  Jerser."  such  grantee  and  grantor  will 
be  presumed  ''>  be  the  same  person. 

5.  Plainrilf  may  maintain  ejectment  for 
wild  and  uiiuccupieo  land  aginst  one  claiming 
under  a  tax  deed  paid  for,  ivocnred,  and  re- 
corded bj  the  latter. 

6.  On  an  appeal  from  a  judgment  assert* 
ing  the  invalldltr  of  a  tax  title  the  apellate 
court  will  not  be  confined  to  a  consideration  of 
the  grouDds  for  tbe  dedsion  pointed  oat  by  the 
lower  conrL 

7.  A  tax  sale  is  Toid  if  any  portion  of  tbe 
tax  for  which  it  was  made  was  illegal. 

8.  A  tax  for  the  contingent  and  poor  funds 
of  a  township  is  Toid  if  voted  by  the  township 
board  withont  first  having  been  submitted  to 
tbe  voters. 

9.  Under  Comp.  Laws  1871.  8  1002,  provid- 
ing for  the  delivery  to  the  township  treasurer 
of  a  eoi9  of  the  tax  roll,  with  tbe  school  and 
library  taxes  in  one  column,  "the  highway 
taxes  in  another,**  and  "tbe  township  taxes  in 
another,"  taxes  raised  for  roads  or  bridges  un- 
der the  authority  of  section  477,  aubd.  15,  or 
section  .l'2t7.i,  cannot  be  blended  in  the  same 
column  with  the  township  taxes. 

Error  to  circuit  court,  Saginaw  county; 
John  A.  Ed  get.  Judge. 

Ejectment  by  Levi  TUlotaon  against  Wil- 
liam L.  Webber.  Judgment  for  plaintiff, 
and  d^ndant  brings  error.  Affirmed. 

The  following  la  a  copy  of  the  contract 
referred  to  In  tbe  opinion:  "Thl«  agreement, 
made  this  twenty-nintli  day  of  April,  A.  D. 
eighteen  hundred  and  d^ty-tour,  between 
Levi  "nilotson,  Jerome  K.  Sterena,  and  Jnli- 
UB ,  K.  Rose,  all  of  the  dty  and  county  of ' 
Saginaw,  state  of  Michigan,  witnesseth  as 
follows :  Whereas,  the  said  TUlotson  has 
this  day  purchased  from  Asbbel  Green,  of 
New  York  dty,  state  of  New  York,  for  the 
joint  benefit  of  said  Tillotson,  Stevens,  and 
Rose,  the  following  lands,  tIz.,  [here  follow 
descriptions  of  various  parcels  in  different 
counties,!  for  the  sum  of  four  thousand  dol- 
lars, ($4,000,)  said  money  having  been  paid 
by  said  Tillotson,  It  is  agreed  between  tbe 
parties  hereto  that  all  money  advanced  by 
each  of  them  shall  bear  Interest  at  the  rate 
of  seven  (7)  per  cent'  per  annum,  and  also 
that  each  and  every  one  of  them  shall  be 
entitled  to  and  receive  pay  for  all  services 
uid  expenses  In  the  matter  of  purchase  and 
sale  of  said  lands.  Said  Tillotson  agrees 
that  he  will  advance  all  moneys  which  may 
be  needed  to  clear  up  and  pay  all  taxes 
and  assessments  now  or  hereafter  on  said 
lands.  Whenever  enough  of  said  land  has 
been  sold,  and  money  enough  received  on 
the  same,  to  repay  the  several  parties  here- 
to the  amounts  advanced  by  them,  in  money 
or  otherwise,  together  with  the  interest  on 
the  same,  then  and  at  such  time  all  the 


lands  rannlttlng  imsold  dull  be  diTlded 
equally  between  the  jwrtleB  hereto,  share 
and  share  alike.  This  agreement  is  binding 
on  tbe  heirs  of  the  parties  hereto.  AU 
losses,  if  any,  on  said  InTestment,  are  to  be 
borne  equally  by  the  parties  thereto.  Signed 
and  delivered  this  tweily-nlntii  day  of  AprU, 
eighteen  hundred  and  elj^ty-four.  In  pres- 
ence of  Jerome  K.  Sterena,  Julius  K.  Rose, 
Levi  Tillotson." 

li.  T.  Durand.  for  appellant  O.  W.  Davla. 
for  appellee. 

HOOKER,  a  J.  The  plaintiff  bram^t  an 
action  of  ejectment  to  try  bis  title  to  cer- 
tain wild  and  tin  occupied  lands.  He  bases 
his  daim  to  them  upon  a  conv^ance  from 
the  Amboy,  Lansing  A  Traverse  Bay  Rail- 
road Gompaiiy  to  one  Henry  Day,  while  de- 
fendant  claims  title  under  an  auditor  gen- 
eral's deed  tor  delinqnoit  taxes  fax  the  years 
1874  to  ISSO,  indtitfTe,  excepting  those  for 
the  year  ot  1876.  A  large  number  of  as- 
signments of  error  appear  In  the  record, 
whldi  can  be  conveniently  considered  upon 
Ibe  following  qnesUons:  <1)  Does  plainUtTa 
record  evidence  show  a  valid  conveyance 
from  the  ftderai  govenmunt  to  Adibel 
Ore«iT  b  tbe  identity  of  Aabtiel  Green 
aforesaid,  as  tite  grantor  plaintiff,  eetab- 
llsbed  by  eompetent  evidence?  <8)  Had 
Rose  and  Stevens  an  Intwest  -wbiicSi  affected 
plaintUTs  ztgtit  of  recovery?  (4)  Was  de- 
fendant's  connection  wittt  the  land  such  as 
to  subject  him  to  an  action  of  ctJectment? 
<6)  Questions  involving  the  validity  of  de- 
fendant's tax  deed. 

Philntlfra  title:  By  act  of  June  8,,1856. 
(11  U.  S.  Stat.  21,)  congress  granted  certain 
lands  to  the  state  of  Michigan,  to  aid  in  the 
coustruction  of  the  Amboy,  LaiiaiDg  &  Trav- 
erse Bay  Railroad.  The  state  accepted  this 
grant,  and  In  turn  granted  the  lands  to  the 
railroad  company.  1^  Act  126,  Seas.  Laws 
1857.  The  effect  of  this  legislation  has  been 
settled  by  this  court,  so  far,  at  len"*^.  as  to 
determine  that  the  title  of  the  Unltr  .States 
was  divested,  and  ttiat,  whm  earned,  tbe 
railroad  company  mig^t  select  any  land 
wltliin  the  prescribed  limit  of  6  mUes,  if 
not  IS  miles.  Johnson  v.  Ballon,  28  iikii. 
388.  The  documoitary  proof  in  this  case 
shows  (1)  the  acceptance  required  by  section 
5  of  the  act  of  18S7;  (2)  the  filing  of  the 
maps  required  by  section  6  of  said  act;  (3) 
the  certificate  of  the  governor  that  two  sec- 
tions, of  20  consecutive  miles,  ot  the  road, 
were  completed,  whereby  the  company  be- 
came entitled  to  select  and  sell  240  sections 
of  land;  (4>  the  appointmmt  by  the  govern- 
or of  Amos  Gould  as  agent  to  select  lands 
for  the  company;  (5)  the  selection  of  tbe 
lands  in  question  by  the  company,  on  file 
in  the  land  commissioner's  office,  at  Lansing, 
over  the  signature  of  its  president,  with  the 
cottflrmntion  of  the  board  of  control;  ((^ 
the  filing  of  a  list  oontainlng  tbe  lands  in 
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question,  as  selected.  In  the  ofllce  of  the 
secretary  of  the  interior,  with  the  approval 
of  said  aeoretary;  <7)  the  conveyance  by 
the  railroad  company  of  the  lands  In  ques- 
tion to  Henry  Day.  It  would  seem  that  the 
appointment  of  the  agent,  and  the  certifi- 
cates of  the  completion  of  the  road,  made 
by  the  KDvemor;  the  selection  of  the  lands, 
and  fillns  of  the  list,  by  the  company,  with 
the  commissioner  of  the  state  land  office;  the 
certification  of  the  same  by  the  state  land 
commlss^ner  to  the  secretary  of  the  Inte- 
rior, and  bis  approval,— ou^t  to  be  sofft- 
<i&kt  TfTOot  that  the  railroad  company  bad 
complied  with  the  requirement  of  the  law 
to  tb«  aatlafBctton  of  the  state  and  federal 
KOTemxnents,  If,  indeed.  It  did  not  preclude 
their  qucstlonfaig  the  same.  It  is  true  that 
objection  was  made  to  the  introduction  of 
the  several  docvmenta  by  which  plaintiff 
sonj^t  to  Ewove  these  things,  but  we  think 
them  all  admissible. 

Objection  Is  made  that  the  selection  of  the 
land  Is  not  shown  to  have  been  made  by  the 
agent  appointed  by  the  govemor,  as  required 
by  both  the  fMeral  and  state  acts.  The  lat- 
ter provided  for  the  nominatltm  of  the  agent 
by  the  railroad  comiiaiiy.  No  exiwees  pro- 
vision reqnired  the  preservathm  or  fOtag  with 
the  state  oe  federal  departments  of  any  s^ec- 
tton  or  report  of  the  agent,  and  the  list  filed 
with  the  land  commissioner  by  the  company, 
and  approved  by  the  secretary  of  the  Inte- 
rior, may  be  assumed  to  liave  been  prcq;>erly 
selected,  especially  as  it  appears  to  have  been 
acted  upon;  the  land  commissioner  liaving 
certified  to  the  list  as  a  true  and  cwrect  list 
of  the  lands  sdected  by  the  agent  of  the  state 
of  Mk^igan,  and  the  secretary  of  tbn  interior 
having  aM>n)Ted  It  as  such. 

Peihaps  the  most  serious  point  raised  re- 
lated to  the  authentication  of  the  certified 
copy  <a  the  lists  of  lands  selected  br  the 
iigent,  and  filed  in  the  ofllce  of  the  secretary 
of  the  interior.  The  point  to  the  objection 
sK^ems  to  be  tliat  the  certtficote  warrants  the 
inference  that  the  list  of  lands  Is  not  c<mi- 
plete.  It  aeeam  to  be  the  practice  ot  such 
department  to  certl^  a  document,  so  tu 
as  it  appUes  to  the  particular  pn^erty  in- 
volved, and  in  this  case  the  Ust  indnded  mily 
the  land  in  question  here.  To  have  certlfled 
the  whole  list  would  have  made  unnecessary 
f'xpense,  and  Incumbered  the  record  with 
Tolumlnons  papers  of  no  value.  The  same 
practice  prevails  In  certifying  field  notes  of 
surveys.  See  Gllman  v.  Riopelle,  18  Mich. 
15S;  lAcey  v.  Davis,  4  Mich.  150,— -where  It 
Is  held  that  authentfcatlou  according  to  the 
practice  of  the  department  makes  papers  ad- 
missible, though  not  certified  In  accordance 
with  our  statutes.  Without  deciding  that 
these  proceedings  are  necessarUy  ccmcluslve 
against  tlie  federal  or  state  governments  upon 
the  questlom  of  the  title  of  the  railroad,  it 
is  not  too  much  to  say  that,  in  the  absence  of 
any  proof  to  the  contrary,  they  are  prima 
fade  evldokce;  and  whether  this  title  could 


bo  controverted  by  any  one  may  be  doubted, 
(see  Uailroad  Ck>.  v.  Davtson.  m  Mich.  438, 
37  N.  W.  Rep.  537,) — especially  by  persona 
not  claiming  title  under  some  other  grant 
from  the  government.  Furthermore,  when 
the  defendant  asserts  title  In  himself,  under 
his  tax  deed,  he  asserts  that  the  government 
has  parted  with  the  land;  otherwise,  It  would 
not  have  been  subject  to  taxation,  and  his 
tax  deed  would  falL  If  we  accord  to  the 
tax  deed  all  the  weight  as  evidence  that  can 
be  daimed  for  It,  viz.  that  It  Is  prima  facie 
evidence  that  the  lands  were  taxable,  and, 
therefore,  that  the  government  had  parted 
with  its  ownership.  It  does  not  militate 
against  plainttfTs  dalm,  wbSlo,  If  the  pro- 
ceedings showed  that  the  lands  were  asseased 
In  th^  name  of  the  plaintiff,  the  plaintiff  and 
defendant  would  be  In  the  attitode  of  parties 
claiming  under  a  common  grantor,  and  under 
the  well-estaMldied  rule  It  would  be  unnec* 
essary  to  go  behind  plaintiff's  title.  Bamea 
V.  McGregor,  43  HldL  813,  6  N.  W.  Rep.  408. 
And  in  the  absence  of  such  evidence  of  as- 
sessment to  the  plaintiff  or  his  grantors  we 
are  not  called  t^n  to  assume  that  the 
Uxes  upon  which  defendant  bases  liis  daim 
arose  upoa  an  Ima^^ry  title  emanating 
from  the  government  when  a  prima  fade 
one  Is  shown,  which  Is  consistent  with  de- 
fMidant's  slieged  tttle.  Eaton  v.  North,  20 
Wis.  4^  nils  view  disposes  of  the  many 
assignments  of  error  whldi  pertain  to  this 
branch  ot  the  esse,  fbr  while  there  were 
other  docnmoits  than  those  mentioned,  of- 
fered to  prove  this  title,  and'  admitted  against 
objection,  they  were  mmecessBry^  and  may 
be  disreg^irdedi  Inasmndi  as  the  court  might 
properly  have  said  to  .the  Jury  that  Asbbd 
Green  bad  title  to  the  propnty* 

The  Identlly  of  Ashbd  Green:  In  October, 
1S61,  Henry  Day  conveyed  the  premises  to 
"Ashbel  Green,  of  New  Tork.**  In  1884, 
"Ashbd  Oreen,  of  Uie  township  of  Palisades, 
In  the  county  ot  Bergen,  and  state  of  New 
Jers^,**  conveyed  the  premises  to  the  idaln- 
tiff.  PlalntUF  showed  by  one  Rose  that  he 
knew  Aahbd  Grem,  who  made  this  deed, 
and  fliat  at  one  time  he  told  him  he  lived  in 
New  Jersey.  TUb  evidence  was  dearly  hear^ 
aay«  and  not  admlariUe.  But  in  the  absence 
ot  any  testimony  to  the  contrary  there  was 
ample  evidence  to  warrant  the  conclusion  of 
the  id^tity  of  the  Ashbd  Green  who  was 
the  grantee  of  Day,  and  him  who  was  the 
grantor  of  the  plaintiff.  The  proximity  of 
the  township  of  Palisades  to  the  dty  of  New 
Totk,  and  the  well-known  custom  of  resi- 
dents of  nei^borlng  hamlets  to  do  business 
In  said  city,  together  with  the  testimony  upon 
the  subject,  were  quite  sufficient.  See  Good- 
ell  V.  HIbbard,  32  Mich.  47;  Barnes  v.  Mc- 
Gregor, 43  Mich.  313,  5  N.  W.  K.p.  4(JM. 
cited  by  counsel  for  plaintiff.  The  di-fcmhiiit 
was  not  injured  by  the  tetttiniuuy.  'Itibt  up 
pears  to  have  been  the  view  eutcrtiilucil  )•> 
the  circuit  Judge. 

What  was  the  interest  of  Ruse  ami  .sti>- 
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vena?  Defendant  sou^t,  on  crosB-examina- 
tlon,  to  draw  out  some  evidence  tending  to 
Bbow  that  two  men,  named,  respectively, 
Rose  and  Stevens,  had  an  Interest  In  the 
iBnd,  upon  the  claim  that  this  would  affect 
plaintiff's  right  to  recover.  This  aupeara  to 
have  been  upon  the  theory  tliat  they  should 
have  been  made  parties  plaintiff,  or  that  it 
would  limit  plaintiff's  recovery  to  an  undi- 
vided Interest,  or  possibly  defeat  it  alto- 
gether, if  Rose  and  Stevens  were  entitled  to 
exclusive  jwssession.  He  claimed  to  expect 
to  show  that  «ie  of  them  had  charge  of  the 
lend,  or  paid  some  taxes,  under  a  contract 
which  was  produced,  a  copy  of  which  is  ap- 
pended. We  think  that  thlB  contract  did  no 
more  than  to  create  an  equitable  interest  in 
Rose  and  Stevens,  and  there  was  no  offer 
to  show  any  other  right  to  possession,  while 
It  seemed  to  be  conceded  that  the  lands  were 
wild  and  unoccupied.  Under  these  circum- 
stances the  exclusion  of  the  contract  and  tes- 
timony was  proper. 

Was  defendant's  claim  sndi  as  to  pn^rly 
Bubject  him  to  an  action?  In  view  of  the 
zeal  of  defendant  In  defending  his  tax  title, 
we  think  little  hesitation  should  be  shown 
In  holding  that  it  was.  Repeated  decMons 
have,  however,  set  the  question  at  rest  He 
admitted  that  he  paid  for,  procured,  and 
caused  to  be  recorded,  the  tax  deed  under 
which  he  is  here  claiming  title.  Anderson  v. 
Oourtrlglit,  47  Mich.  101,  10  N.  W.  Rep.  183; 
Hoyt  V.  Southard.  SB  Mich.  482.  2S  N.  W. 
Rep.  385;  Helnmfllw  r.  Hatheway,  60  HlCb. 
801.  27  N.  W.  Rep.  KS8,*  Morrar  t.  Hudson, 
68  Mich.  676,  32  N.  W.  Rep.  889. 

TblS)  In  our  ophilon.  dlBposes  of  an  theqaes- 
tlona  InTOlved,  except  those  arising  upon  the 
tax  deed. 

The  plaintiff  claims  that  If  the  record 
6how8  faetB  cnffldent  to  InvaMate  the  tax 
proceedings  tor  each  and  every  of  these 
years  the  deed  must  be  held  raSA,  Thfle  the 
defendant  contends  that  this  court  will  only 
so  hold  upon  grounds  pointed  out  by  the 
circuit  Ju<^e.  He  assats  ttiat  no  defect  In 
ihe  tax  ot  1876  was  pointed  out  by  the 
Judge.  It  Is  a  convenience  to  this  court  to 
have  Qie  question  of  law  upon  which  It  must 
pass  BpeciHcally  pointed  out  by  the  trial 
court,  as  has  been  said  In  Demm  Moffnt, 
45  Mich.  410,  8  N.  W.  Rep.  TO,  and  other 
cases.  But  we  understand  that  these  cases 
po  no  further  than  to  hold  that  the  trial 
Judge  should  (dearly  show  the  question  of 
law  that  takes  the  case  from  the  Jury.  This 
must  be  understood  to  be  restricted  to  rea- 
sonable limits.  In  Demin  r.  Moffat,  Mr.  Jus- 
tice Cooley  said:  "Waa  he  [the  trial  Judge] 
of  opinion  that  the  plaintiffs  had  given  no 
evidence  tending  to  prove  their  hrirship? 
*  *  *  IMd  he  think  adverse  possession  was 
satisfiictori:^  made  out?  •  •  *  Did  be 
think  the  defendants  had  proved  title  out  of 
Thorn  through  the  aUeged  deed  to  Hamil- 
ton? •  •  •  But  we  need  not  proceed  from 
point  to  point  In  tbe  oaae,  and  aidcavor  to 


Furmlse  on  what  ground  the  plalntifffl  wer^ 
turned    out    of    co\U"t.  •  •  •  In  other 
words,  we  are  Invited  to  review  the  case 
upon  aH  thii  facts."  In  this  ease  the  court 
held  that  the  tax  proceedings  for  each  ye:ir 
were  void,  and  the  Judge  was  particular  to 
give  his  reasons  for  so  holding  In  regnrd  to 
the  tax  for  each  year  except  1876.  This 
raises  the  l^al  question  whether  the  facts 
In  the  record  show  the  tax  proceedings  for 
the  several  years  void,  and  It  has  frtxiuently 
been  held  that  the  result  of  the  case  here 
cannot  depend  upon  right  reasons  for  his 
ruUng  having  been  given  Ijy  the  triiil  Judge. 
It  Is  settled  law  that  if  any  portion  of  the  tax 
is  void  the  Hflle  based  thereon  Is  void.  Rogers 
V.  A\niite,  68  Mich.  10.       N.  W.  Rep.  71(0; 
Slndnlr  v.  Learned,  51  Mich.  333,  16  N.  W. 
Rep.  672.  HaU  V.  KeUogg.  16  Mich.  135.  Tax 
titles  for  the  years  1874.  1876.  1877,  1S78, 
1870,  and  1880  are  Involved.  Included  In  the 
township  tax  for  the  year  1874  were  the 
sums  of  f300  for  contingent  fund,  and  $200 
for  poor  fond.  The  record  shows  thai  the 
.  voters  voted  a  number  of  Items  at  the  an- 
nual tovnuthip  meeting,  but  these  Items  do 
not  appear  to  have  be«i  submitted  to  them, 
or  in  any  way  mentlwied.  Subsequently  the 
township  board  voted  them.  Tbla  wna  un- 
antboilzed.  The  povw  of  Uie  board  to 
raise  money  for  these  purposea  depouled 
upcn  the  neglect  or  refusal  of  the  voters  to 
do  so,  and  unless  the  proposition  was  submit- 
ted to  them  they  cannot  be  said  to  have  done 
dttier.  Harding  ▼.  Bader,  (Mich.)  43  N.  W. 
Hep.  912;  Hannfiusturtog  Ca  v.  Bcfatlnaw, 
81  Mich.  416,  49  N.  W.  Rep.  1010.  The  roll 
flor  the  year  1876  shows  «coes8lTe  taxes  to 
have  been  levied  against  one  paTe(4  t*f  the 
land,  amounting  to  nearly  seven  cents,  and 
against  the  other  amounting  to  neariy  ^gfat 
cmtB.  Under  repeated  adjudleatlona  this  is 
mffideut  to  render  the  deed  Invalid,  bo  tar 
AS  It  Is  based  upon  the  tax  for  that  year. 
The  rolls  for  several  years  diotv  Inrge 
amounts  charged  against  the  land  In  the 
otdnmn  headed  'Towndilp  Tax."  It  can  be 
accounted  for  only  by  assnmbig  that  the  gvn- 
eraj  hl^way  tax  Is  Indndcd.  The  law  in 
torce  at  that  time  provided  that  the  annual 
township  meeting  ml^t  upon  Ihe  estimate 
of  the  U^way  commissioner,  vote  to  nilse 
a  sum  not  exceeding  one-half  of  1  per  crat. 
upon  the  a^regate  valuation  of  the  town- 
ship, according  to  the  aasesament  roH  of  the 
preceding  year,  for  roads  and  bridges,  the 
same  to  be  levied  and  collected  In  the  aame 
manner  as  other  township  expenses.  Comp. 
liaws  1871,  S  1269.  Again,  section  477,  mbd. 
IS.  provides  that  the  board  of  supervisors 
may  auttioriae  a  township  to  raise  by  tax  a 
sum  not  einieedlng  91,000  to  any  one  year, 
to  huIM  or  repair  any  roada  or  bridges  In 
the  township,  or  in  the  use  of  whieb  the 
township  may  be  Intnested,  to  be  asaeased 
and  collected  In  Ihe  same  niami»  as  ottier 
township  toxes  are  now  asaeased  and  col- 
lected by  latr.  Comp.  Law9  1871,  |  1260^ 
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Section  1002  prOTtdM  for  the  deUreiy  of  the 
copy  of  the  roU,.  with  taxes  carried  out,  with 
tlie  school,  Ubrarjr,  two-mlU,  and  sehoolhonse 
taxes,  in  one  colninn,  tbe  highway  taxes  in 
another,  the  towniOiip  taxes  In  another,  etc., 
"and  if  other  taxes  are  at  any  ttme  required 
by  law  they  shall  be  placed  In  anoUier  ool- 
umn."  This  section  applies  to  all  taxes 
raised,  and  is  sufficiently  broad  to  cover  all 
tbat  may  be  raised.  Its  reqnlremmts  are  in- 
tended to  atTord  taxpayns  tbe  means  of  as- 
certaining the  pnrpoeea  to  wUdi  the  taxes 
paid  are  to  be  applied,  and  mob  statutes  are 
mandatory.  Case  t.  I>ean,  lA  Mteb.  12. 
This  statute  dlstlncnlshes  highway  taxes 
from  township  taxes.  Money  raised  under 
the  first  of  Oiese  prorlslrais  has  been  hdd  to 
be  rightly  imdoded  In  the  highway  column, 
(Hiabee  r.  stockle,  44  Mich.  561,  7  N.  W. 
Rep.  100,  S67,)  and  that  raised  under  tiie 
second  would  seem  to  be  mi  the  same  footing. 
The  blending  of  the  tovuthlp  and  bl^way 
taxes,  even  wm  It  prored  beyond  the  realm 
of  conjecture,  would  be  &  violation  of  the 
law.  To  hold  otherwise  would,  in  view  of 
the  case  of  SUsbee  t.  StocUe,  leave  it  op- 
tlooal  with  the  snpervtsor  to  put  these 
taxes  tai  the  highway  or  township  column. 
This  disposes  of  the  tax  titles  for  the  years 
1»T7.  1878.  1879.  and  3880,  and  the  deed 
must  therefore  be  held  to  have  conveyed  no 
title  to  the  defendant.  It  fcOows  that  the 
trial  Judge  com'hiltted  no  error  In  directing  a 
verdict  for  the  plaintiff.  Judgmmt  affirmed. 
The  other  justices  concurred. 


HITCHCOOE  V.  H08UER,  Judge. 
(Snpreme  Gonrt  of  MlcUgan.  June  30,  18B3.) 
JODGirsHT  Kbcovzrbd  bbfors  Justicb  —  Piurio 

TkaXBCRIPT    in   CiHCUIT   COUBT  —  SUBSBQUBNT 

Btat  bepokb  Jdstior. 

How.  St.  ^  6948,  provides  that,  when 
a  transcr^  of  a  judgment  recovered  before  a 
Justice  of  the  peace  is  filed  in  the  drcuit  or  dis- 
trict coart.  It  shall  have  the  same  effect  as  a 
jadf^ment  rendered  therein,  and  may  in  the 
name  maDQer  be  enforced,  discharsed,  and  can- 
celed, and  that  execution  may  be  isaned  there- 
on in  the  same  manner  as  if  execution  were  to 
be  issued  by  the  Jnstlce;  and  section  6903  pro- 
vides that,  after  filing  and  dodceting  such 
transcript,  all  executions  shall  be  issued  out  of 
the  circuit  or  district  coart,  and  the  power  of 
the  jastice  in  respect  to  snch  jadRment  shall 
cease.  Held,  that  the  filioK  of  aneh  transcript 
divests  the  jnstlce  of  jarisdiction,  and  prevents 
the  party  against  whom  the  judgment  was  en- 
tered from  thereafter  entering  a  stay  with  the 
jnstlce.    McGrath  and  Long,  JJ.,  disieoting. 

Application  by  Allison  L.  Hitchcock  for  a 
writ  of  mandamus  to  compel  George  S.  Hos- 
mer,  circuit  judge,  to  vacate  an  order  grant- 
ing a  motion  to  set  aside  a  judgment  dock- 
eted In  his  conrt  the  same  havhig  been  re- 
covered before  a  justice  of  the  peace.  Writ 
granted. 

Bowen,  Douglas  &  Whiting,  for  relator. 
W.  B.  Jackson,  for  respondent 


MONTOOMEBT,  J.  The  acde  question  pre- 
sented in  tills  case  Is  whether  the  filing  of 
thB  afiMavtt  for  transcript  with  the  jn8tlc» 
of  the  peace,  and  the  fllhig  trf.  sudi  tran- 
script In  ttM  drcolt  court  after  the  expira- 
tkm  at  five  days  from  the  rmdttion  of  ttae- 
judgmoit,  and  before  a  stay  of  execution 
had  ever  beat  entered  with  the  justice,  op- 
erates to  diveat  the  justice  of  jarisdiction  of 
tha  cause,  and  to  prevent  the  party  against 
whom  the  judgment  was  entered  from  there- 
after entering  a  stay  with  the  justice^  We- 
thlnk  this  question  should  be  answered  la 
the  affirmative.  Section  8947,  How.  St., 
(Act  Na  178,  p.  239.  Laws  1885,)  providca 
that  whniever  an  execution  may,  by  law, 
be  Issued  upon  any  judgment  roidered  by 
a  jnstlce  of  the  peace  for  $20  or  over,  ex- 
clnslve  ot  costs,  tile  party  In  whose  favor 
such  judgment  shall  have  been  rendered  may 
proceed  to  take  st^  to  file  a  transcript 
In  Ibe  drcnlt  conrt  Section  6948  ^OTides- 
for  the  filing  of  muSi  transcript  with  the 
derk  of  the  drcnlt  court,  and  section  094& 
la  as  ftdlows:  "Such  judgmoit  shall  have- 
the  same  effect  as  a  ju^ment  rendered  In 
llie  drcnlt  or  district  court,  and  may  In  tbe- 
same  manner  be  aiforced,  discharged,  and 
canceled;  and  exeentlon  may  be  Issued  then-  ^ 
on  against  both  the  surety  and  the  persoiv ' 
against  whom  the  Judgment  was  raidered, 
or  dtbOT  of  them.  In  the  same  manner  as  tf 
execution  were  to  be  issued  by  the  Justice.** 
Section  6998  provides:  "Wboiever  a  tran- 
script of  a  jiUlgmoit  rendered  \tr  a  juattca- 
of  the  peace  shall  have  ben  fOad  and  dock- 
eted by  the  deric  ct  the  drcnlt  or  district 
court  for  the  county,  all  executions  thereon 
shall  be  Issued  out  of  and  under  the  seel  of 
such  circuit  or  district  court,  and  the  pow- 
er and  authority  of  the  justice  In  respect  to- 
audi  judgment  shall  cease."  We  do  not  see 
any  ambiguity  or  uncertainty  In  the  language 
employed  In  these  sections.  At  the  expira- 
tion of  five  days  from  the  rendition  of  the 
judgment  «ecutlon  "may  by  law  be  is- 
sued." The  transcript  may  therefore  be  tak- 
en out  and  entered.  This  la  done,  and  the 
case  docketed  in  the  circuit,  and  the  "power 
and  authority  of  the  justice  in  respect  to  audi 
judgment  shall  cease."  The  learned  circuit 
judge  took  a  different  view,  and  set  aside  \.Im 
judgment  docketed  in  the  drcult  In  this, 
we  think,  he  was  In  error,  and  the  writ  re- 
qnirlng  the  correction  of  this  error  should 
iasua 

HOOKER,  0.  J.,  and  GRANT,  J.,  con 
curred. 

McGBATH,  J.,  (dissenting.)  Relator  recov- 
ered judgm^t  before  a  justice  of  the  peace 
against  one  Pokriefka,  March  7,  1893.  0)» 
March  IB,  1893,  relator  took  a  transcript 
from  the  justice,  filed  the  same  in  the  circuit 
court  and  an  execution  was  Issued  thereon. 
March  14.  1893,  Pokriefka  filed  with  the  jus- 
tice a  stay  of  execution.  On  March  23,  1893,. 
Pokriefka  moved  the  drcnlt  conrt  for  ai^ 
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order  recaJllng  said  atecution  and  vacating 
the  Jadgment  In  the  circnlt  T^e  drcnlt 
Jndgo  granted  said  motion,  and  this  is  an 
application  for  a  mandamoa  directing  the 
circuit  Judge  to  racate  said  order.  Section 
3802,  Comp.  Laws  1857,  (How.  St  |  6963.) 
provides  that  the  party  against  whom  any 
Judgment  shall  be  recovered  may  stay  the 
execution  thereon  by  filing  security  with  the 
Justice  within  five  days  after  the  Justice 
shall  be  authorized  to  Issue  execution  there- 
on. Section  3798,  Ck>mp.  Laws  1857,  (How. 
St  f  6959,)  provides  that  In  the  cases  men- 
tioned in  section  3707,  Comp.  Laws  1857, 
(How.  St  8  6058,)  and  In  suits  commenced  by 
attachment,  "execution  shall,  on  application 
of  the  person  in  whose  favor  the  Judgment 
was  rendered,  be  Issued  forthwith,  unless 
such  execution  may  be  and  Is  stayed."  Sec- 
tion 3799,  Comp.  h&ws  1857.  (How.  St  { 
6970,)  provides  that  executions  shall  Issue, 
except  In  the  cases  mentioned  In  the  two 
preceding  sections,  at  the  expiration  of  five 
days  after  Judgment  unless  execution  shall 
be  stayed,  and  that  execution  shall  not 
Issae  sooner  without  the  consent  of  the 
debtor,  or  the  proof  In  the  next  section  spec- 
ified. Section  3800,  Comp.  Laws  1857,  (How. 
,8t  I  6961,)  provides  that  upon  a  certain 
showing  execution  shall  Issue  Immediately, 
unless  the  same  be  Stayed.  Section  3806, 
Comp.  Laws  1857,  (How.  St  i  6947,)  makes 
provision  for  recalling  an  execution  Issued 
within  ten  days  In  case  a  stay  be  filed.  Section 
3786,  Comp,  Laws  1857,  provided  that  a 
Judgment  creditor  should  be  entitled  to  a 
transcript  "whenever  an  execution  shall  be 
returned  unsatlsfled  in  whole  or  In  part" 
Section  3832,  Comp.  Laws  1857.  (How.  St 
(  6903,)  provides  that  upon  the  filing  of  the 
transcript  in  the  circuit  '*the  power  and  au- 
thority of  the  Justice  in  respect  to  such  Judg- 
ment BhaU  cease."  In  1867,  How.  St  1  6047, 
was  Miacted,  to  take  the  place  of  section 
8TS6,  Comp.  Laws  1857.  The  amended  sec- 
tion provides  fliat  "whoierer  an  execntion 
maj  by  law  be  Issned  npon  any  Judgment** 
plaintiff  shall  be  enttfled  to  ft  transcript  up- 
on  filing  an  affidavit  setting  forth  that  there 
Is  not  BOfficIent  goods  and  chattels  liaUe  to 
execution  to  satlsty  said  Judgment  TbiB 
section  was  further  ammded  in  188S,  and  at 
the  same  time  two  new  sections  were  added, 
providing  that  "whenever  execution  may  by 
la\^  be  issned  npon  any  jodgment  rendered 
by  &  Justice  of  the  peace''  the  judgment 
eredlttnr  may,  upon  a  showing  made  by  affi- 
davit, have  a  transcript,  which  he  may  file 
vlth  any  other  Jtutice  within  ttie  state.  If 
section  6M7  la  to  be  given  tiie  eonstructiiui 
and  effect  contended  for  rdatw,  then, 
in  any  case  wl^ere  a  party  in  whose  favor  a 
^gment  is  r«idered  before  a  justice  may 
obtain  an  execution  within  the  t«i  days,  he 
may  obtain  a  transcript,  file  the  same  In  the  dr- 
cnlt or  Willi  anothw  Justice^  and  prevent  a 


stay.  Sudt  &  constmction  wonld  defeat  the 
intention  of  the  legislature  .as  clearly  ex- 
pressed In  theothersectionsreferred  to.  It  is 
I  true  that  under  the  sections  above  referred 
i  to  executions  may  "by  law  be  Issued"  "forth- 
with," or  "Immediately,"  or  after  the  time 
within  which  an  appeal  may  be  tnkw  has 
expired,  but  such  executions  Issued  before 
I  the  ten  days  shall  have  expired,  within 
which  a  stay  may  be  filed,  are  by  law  sub- 
Ject  to  recall.  The  execution  may  be  issued, 
but  it  is  Issued  subject  by  express  statutory 
provisions  contained  In  the  very  act  providing 
for  its  Issue,  to  that  infirmity.  The  amend- 
ment of  1807  was  Intended  to  avoid  the  delny 
consequoit  upon  the  return  of  executions  the 
life  of  which  was  60  days.  It  simply  substi- 
tutes the  affidavit  of  the  party  for  the  return 
of  the  officer.  It  does  not  in  express  terms 
except  the  emergency  executions  which  may 
by  law  be  Issued  under  the  sections  referred 
to,  yet  It  contains  no  provisions  recognising 
the  affidavits  npon  which  such  executions 
may  be  issued,  nor  does  .It  contemplate  that 
I  the  affidavit  therein  provided  forsball  contain 
j  the  proof  of  emergency.  The  other  provi- 
sions of  this  act  contemplate  that  the  control 
of  the  Justice  over  Judgments  shall  be  abso- 
lute, except  in  coses  of  appeal,  until  the 
I  lapse  of  the  10  days.  None  of  the  amend- 
ing acts  contain  a  repealing  clause.  The 
tide  of  the  act  of  1867  is  "An  act  to  amend 
,  section  3786,  in  relation  to '  transcripts  of 
;  Judgments  rendered  by  Justices  of  the  peace." 
All  parts  of  the  act  must  be  considered  to- 
gether. The  object  of  the  amendm^tt  Is 
apparent  It  does  not  purport  to  Interfere 
with  or  cut  off  the  right  to  stay  execution, 
or  to  divest  the  Justice  of  control  during  the 
10  days.  If,  therefore,  a  construction  can 
be  given  to  Its  language  which  will  harmo- 
nize it  with  the  ottier  provisions  of  the  act 
and  avoid  repugnancy,  that  construction 
should  be  adopted.  To  that  end  general 
words  or  language  may  be  restricted.  The 
legislatttre  could  not  have  intended  tliat  the 
ri^t  to  an  execution  whldi,  vbsn  obtained, 
was  subject  to  a  stay  and  to  recall,  could  lie 
mode  the  baslB  for  a  transcript  which,  when 
granted  and  filed  in  the  drciut  or  with  an- 
other Jostice,  would  cut  off  ifae  tlj^t  to  a 
stay.  The  language,  "^enever  an  execu- 
tion may  by  law  be  issoed,"  most  be  held 
to  mean  an  execution  subject  to  no  Infirmi- 
ties, and  without  liability  to  recall,— on  ex- 
ecution whldi  may  by  htw  be  issued  aft» 
the  10  d^B  during  which  aecurity  may  be 
filed  and  execution  stayed.  Such  a  construc- 
tion ^ves  effect  to  all  parts  of  the  act,  tvc- 
ognlses  the  dear  and  evident  purpose  of  the 
amendment,  and  preserves  a  right  whldi  the 
other  provldons  of  the  act  ore  car^ully 
framed  to  protect 
The  mandamus  should  thuetam  he  denied. 

LOKG.       concurred  with  McQBATH,  J. 
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UANDALti  T.  OAKTNER,  Jndgb 
fSnpreme  Gourt  of  BfiehUan.    June  80,  1888.) 
Lmmnoir— Bomtirfl  or  Btatut*— Amimdmbst 
aw  Ubolautioh— IfiTTBor— Flbadiso  —  Monos 

TO  COMPIL  UlLIOTlOK. 

1.  Where  a  demiirrer  is  anntaincd  to  the 
declaration  in  an  action  for  libel  because  sev- 
eral Gftnaes  of  action  aro  alleged  In  one  count, 
ajid  leave  being  given,  plaimiff  Bles  on  amcnil- 
ed  declaration  setting  forth  each  cause  of  ac- 
tion in  a  separate  count,  it  is  error  to  compel 
him  to  strike  out  all  counts  of  the  amonded 
declaration  baaed  on  articles  pablished  more 
than  two  yeara  befim  leave  to  amend  was 
Siven,  if  the  aamo  were  not  barred  when  the 
original  declaration  was  filed,  since  the  filing 
of  the  amended  declaration  is  not  the  com- 
mencement of  the  new  action,  but  a  continua- 
tion of  the  original  one. 

2.  It  Is  error,  in  such  case,  to  compel  plaln- 
tlfF  to  elect  one  connt  in  the  amendea  declara- 
tion OQ  whlc^  he  will  proceed  to  trial,  and  to 
strike  ont  all  the  other  counts,  since  he  had 
the  light  to  join  all  of  his  cnasea  of  action  in 
one  declaration,  if  he  could  recover  on  each  In 
separate  suits  in  the  same  form  of  action. 

Mandamus  by  James  A.  Randall  against 
George  Gartner  to  compel  defoidaat  to  va- 
cate an  order.  Writ  granted. 

Jobn  Atfctnsoa,  tor  r^tor.  DldcinaoD, 
Thurber  &  Stevenson,  for  reapondent 

LONG,  J.  The  relator  commenced  suit  in 
the  Wayne  <drcnit  court  against  the  Evening 
News  Aasodation  on  September  27,  1880, 
for  libeL  Def^idant  demurred,  setting  up 
several  causes  of  demurrer.  In  March,  18&1« 
the  demurrer  was  argued,  and  on  February 
10,  1882,  the  court  sustained  the  demun^er, 
with  costs,  giving  the  plaintiff  20  days  within 
which  to  amend.  Tbe  cause  was  removed 
to  this  court,  and  reversed  as  to  costs,  and 
granting  leave  to'  the  plaintiff  to  amend 
without  costs.  The  original  declaration 
cotmted  upon  a  great  many  libelous  articles, 
all  of  which  were  set  out  In  <me  count.  On 
Septouber  19,  1892.  plaintiff  filed  an  amend- 
ed declaration,  sdec^g  20  of  the  articles 
Included  in  the  original  declaration,  and  set- 
ting forth  each  one  In  a  separate  count 
I>ecember  13th,  following,  defendant  moved 
the  court  below  for  an  order  striking  from 
the  amended  declaration  each  of  the  counts 
therein  which  were  based  upon  articles  al- 
leged to  have  been  published  more  than  two 
years  before  the  amended  declaration  was 
filed,  for  the  reason  that  under  the  original 
declaration,  which  contained  but  one  count, 
the  idalntlff  could  rely  upon  but  one  cause 
of  action,  and  that  it  was  not  competent  to 
bring  la  by  amendment,  as  independrat 
causes  of  action,  such  articles  as,  at  the 
time  of  the  amendment,  were  barred  by  the 
statute  of  limitations.  Ou  February  20,  1893. 
an  order  was  made,  directing  that  plaintiff, 
wilhin  20  days,  elect  upon  which  of  the 
counts  of  the  amended  declaration,  based 
upon  a  single  libelous  article  set  forth  in 
the  original  declaration,  he  will  proceed. 
In  lieu  of  the  count  in  the  original  dec- 
laration, and  that  when  such  election  shall 


be  made  an  of  the  counts  of  ttke  snusidad 
declaration,  based  upon  artides  wbioh,  at 
the  time  ot  the  allowance  of  the  rlfiht  to 
amend  the  original  declamtion,  had  been 
published  more  than  two  years  prior  to  the 
granting  of  such  rl^t  to  amend  the  orii^iol 
declaration,  be  sticken  from  the  amended 
dccIarati<Mi,  and  that  the  defendant  have  20 
days  thereafter  to  plead.  This  proceeding 
Is  for  mandamus  to  compel  the  court  below 
to  vacate  the  above  order. 

Tba  coon  belov  was  In  error  In  holiUnx 
that  any  of  the  publlabed  articles  embodied 
In  Hue  original  declaration  was  barred  1^ 
the  statute,  Thwe  artltdes  wwe  declared 
upon  in  the  original  declomtlw,  but  we  hdd 
that  they  were  not  well  pleaded,  by  reason 
ct  theb  bdng  set  out  In  one  ootmt.  They 
were  not  bured  tqr  t2ie  atatnte  at  the  time 
the  original  declaration  was  filed,  and  the 
filing  of  the  amended  declaration  was  not 
the  commenoemoit  of  a  new  suit,  but  tho 
contlnnatlon  of  tba  suit  originally  com- 
menced, and  did  not  introduce  a  new  cause 
of  action. 

The  conrt  was  also  In  error  In  reqidrlng 
the  plaintiff  to  elect  the  coont  upon  which 
he  would  proceed  to  trial,  and  to  strike  oat 
the  other  counts.  He  had  a  right  to  pro- 
ceed npcm  an  the  ootmta.  These  articles  were 
published  upon  different  days,  and  may  each 
constitute  a  cause  of  action.  There  Is  no 
reason,  however,  for  saying  that  he  may  not 
Join  the  several  causes  of  action,  and  have 
them  all  tried  in  one  suit  It  is  settled  that 
plaintiff  may  Join  all  his  causes  of  action  In 
one  declaratim.  If.  In  separate  suits,  he 
cotild  recover  on  each  in  the  same  form  of 
action.  Tregent  v.  Maybee,  54  Mich  226, 
19  N.  W.  Rep.  962.  See.  also,  1  Chltty,  VI. 
199,  222;  1  Tldd,  Pr.  11,  12;  Coryton  v.  Uthe- 
bye,  2  Saund.  117a-117d;  Craft  v.  Bolte, 
1  Saund.  240a;  Savile  t.  Jaidlne,  2  H.  BL 
532.  The  writ  must  issue,  as  prayed.  The 
other  justices  oomcnrred. 


WHITS)  V.  MeQUBBN. 
(Supreme  Uoort  of  Htchlgau.    June  80,  1A8S.) 
Taisb  Ihpbisokmbitt— Akrbst  withoct  Warbant 

— JuSTlFlOATIOIt  BT  OrFtCRR— PlBADINO — PROB- 
ABLB  CaL'SE — QCBSTION  FOR  CODKT. 

1.  In  an  action  against  a  dieriff  for  tatm 
ImpriEonment,  a  defence  that  a  felony  had  been 
committed,  and  that  defendant  had  reasonable 
grounds  to  believe  that  plaintiff  was  guilty, 
and  conseqoentij  arrested  him,  must  be  speciflc- 
a1l7  pleaded,  and  cannot  be  shown  under  a 
plea  of  not  guilty. 

2.  in  an  action  for  false  Imprisonment  It 
am;>eared  that  a  newspaper  article  stated  that 
plaintiff  and  some  companions  boarded  a  street 
car,  when  drunk,  and  refused  to  pay  their 
fare;  that  the  conductor  and  motorman  at- 
tempted to  put  them  off,  when  a  fight  ensued, 
and  a  lady  passenger  became  frightened, 
jumped  from  the  car,  and  was  Uriared.  SOd, 
that  there  was  nothing  in  the  artlde  to  Justifr 
an  arrest  without  a  warrant  on  the  ground 
that  a  felony  had  been  committed  under  How. 
^  li  8214,  82TS,  which  make  it  olmiaal  wUl- 
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fnWy  and  maliclonriy  by  act  of  tntimidatioii  to 
Imnede  or  oostruct  the  regular  operation  of  a 
raUroad. 

3.  Where  the  facta  are  admitted,  imbable 
canse  la  a  qaeatlon  of  law  fOr  the  court 

Brror  to  circuit  court,  Kent  county:  Allen 
O.  Adslt,  Judge. 

Action  by  SUaa  White  against  John  Mc- 
Queen for  false  Impriscmment.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Myron  H.  Walker,  for  appellant.  I*  Q. 
Rutherford,  for  app^lee. 

GRANT,  J.  Defendant  Is  the  sheriff  of 
Kent  cotmty.  He  caused  the  arrest  of  plaln- 
tifl  August  2,  1891.  which  was  Sunday,  and 
Imprisoned  him  In  the  county  Jail  until  the 
following  day,  when  he  was  brought  before 
a  Justice  of  the  peace,  and  charged  with  be- 
ing disorderly,  under  an  ordinance  of  the 
city  of  Grand  Rapids.  He  was  tried  upon 
August  4th,  and  acquitted.  Defendant  had 
no  warrant  for  his  arrest  Plaintiff  then  in- 
stituted this  suit  to  recover  damages  for  false 
ImprlsonmMit  The  declaration  is  In  the  usu- 
al form.  The  plea  was  "not  guilty."  De- 
fendant claimed  to  have  arrested  plaintiff  up- 
on suspicion  that  he  was  guilty  of  a  felony. 
It  appears  from  the  evidence  that  on  the 
Saturday  ev^ng  previous  an  altercation  liad 
occurred  upon  a  street  car  between  the  con- 
ductor and  two  motonnen;  that  during  the 
fl^t  a  lady  had  jumped  from  the  car,  and 
was  reported  to  be  seriously  injured;  and 
that  no  arrests  were  made  that  night  of  any 
ot  the  persons  engaged  in  the  fight  ^e  de- 
fendant testified  that  between  S  and  0  o'clock 
Sonday  morning  the  turnkey  of  the  jail  re- 
ported to  him  that  there  was  a  riot  on  East 
Fulton  street  by  a  lot  of  colored  people,  and 
that  a  lady  was  killed  or  neaiiy  killed;  that 
some  one  had  telephoned  that  there  had  beeai 
a  row  and  a  Qgh.t  on  a  street  car,  and  that 
this  woman  had  received  serious  tujuries  in 
consequoioe  of  the  fight,  and  thought  the 
authorities  ought  to  take  these  people  in 
charge.  Defendant  then  went  to  the  office  of 
the  street-railway  company,  and  saw  Mr. 
Ohapman,  who  had  telephoned  to  the  jail  for 
him.  Chnprnan  gave  1dm  the  names  of  six 
persons,  Including  the  plaintiff,  who,  he  said, 
bad  be^  engaged  in  the  fight  aud  wanted 
him  to  arrest  them.  Mr.  Chapman  told  him 
that  these  persons  bad  undertaken  to  run  the 
car;  liad  used  profane  language;  that  the 
conductor  tmdertook  to  eject  some  of  them 
from  the  car;  that  they  all  pitched  on  the 
conductor,  or  two  conductors,  got  one  of 
th^  down,  and  hammered  him;  that  this 
lady  bad  gotten  off  of  thecar,  or  jumped  off  the 
car,  in  some  way;  that  ^e  was  in  a  critical 
condition,  and  presumed  she  would  die;  that 
he,  Chapman,  wanted  these  people  taken  that 
day,  for  if  she  died  they  would  skip  out  aud 
there  would  be  trouble  In  getting  them.  On 
the  strength  of  this  information  defendant 
wmt  two  dq^utlea  to  arrest  the  plaintiff  and 


the  others  who  are  reported  to  have  been  &h 
gaged  In  the  affair.  D^endant  thoa^t,  but 
ms  not  poslClTe,  that  he  saw  an  account  ot 
the  affair  In  one  of  the  Sunday  morning  pa- 
pers. Plaintiff  was  a  coadunan  for  Dr. 
Barth.  He  was  found  by  the  officers  at  fats 
customary  work  at  the  bam  about  1  o'clo<± 
P.  M.,  and  promptly  told  them  his  xkame, 
wher^pon  he  was  immediately  taken  to  jail 
The  case  was  siibmitted  to  the  jury  apon  the 
theory  that  If  the  plaintiff  had  probable  cnw^ 
to  believe,  from  the  Information  wliicb  bi> 
received,  that  a  felony  had  been  cominittt^l 
by  the  plaintiff,  he  was  Justified  In  matung 
the  arrest  without  a  warrant  The  court  in- 
structed the  jury  that  assault  witb  iittenr  to 
do  great  bodily  harm,  and  manslaufrliter. 
were  felonlea  But  the  crime  to  whiirh  be 
specifically  called  their  attention  was  ul>- 
structlng  the  operations  and  business  of  the 
street-railway  company,  under  How.  St.  » 
9274,  9275.  Undw  the  first  section  It  Is  made 
a  crime  for  any  person  to  willftilly  ami  ma- 
liciously, by  any  act,  or  by  means  of  intlmi- 
datton,  Impede  or  obstruct  the  regular  oiM-ra- 
tion  and  conduct  of  the  business  of  any  rail- 
road company,  etc  The  mcoad  section  makes 
It  a  crime  for  two  or  more  persons  willTulty 
and  maliciously  to  combine  and  consplrp  to> 
gether  for  the  like  purpose.  The  punl^ment 
provided  by  the  first  section  may  be  Impris- 
onment in  the  state's  prison  for  a  period  not 
exceeding  one  year;  and  under  tbe  seeomi 
section  for  a  like  imprisonment  not  exceed- 
ing two  years.  The  court  Instructed  tbe  juir 
that  If  the  fticts  conveyed  to  the  defendant 
justified  him  in  b^eving  that  an  offense  un- 
der this  statute  bad  boen  committed,  and 
that  the  plaintiff  was  guilty  thereof  then  he 
wna  juRtlfled  la  making  the  arrest 

The  judgment  must  be  raTerscd  fbr  two 
reasons: 

1.  The  d^mse  that  the  defendant  had 
probable  cause  to  brieve  that  plaintiff  ba<1 
been  guilty  of  a  felony  was  inadmlsslble- 
under  the  pleadings.  Notice  of  this  defend 
should  have  been  given.  Mr.  Chltty  says: 
"Whoever  assaults  or  Imprisons  anotlier  must 
justify  himself  by  showing  specially  to  Th*> 
court  tliat  the  act  was  'lawful.  And  a  plea,, 
justifying  the  arrest  of  the  plaintiff,  on  thf 
ground  that  a  felwy  has  been  cmumitted. 
and  ttiat  there  was  reasonable  ground  to 
suspect  and  accuse  the  plaintiff,  mnst  di«- 
tlnotly  state  the  specific  reasons  for  sua- 
peotlng  the  plaintiff.  These  are  iiositiv<k 
rules  of  law  In  order  to  prevent  surprise  on 
the  plaintiff  at  the  trial  by  the  defendant 
then  assigning  various  reasons  and  causes 
of  imprisoning  the  plaintiff  of  which  he  h»d 
no  notice,  and  which  consequently  he  could 
not  be  prepared  to  meet  at  the  trial  on  the 
plea  of  not  guilty,  on  fair  and  equal  tenut 
with  regard  to  the  evidence  and  proof  of 
facts."  1  Chit.  PI.  501;  Wnde  t.  Chaffee.  8 
R.  I.  224;  Boynton  v.  TIdwell.  19  Tex.  IIS. 
It  la  majQlfestly  of  more  importance  to  the 
plaintiff  that  be  sbonld  be  tauCoimed  by  the 
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plea  of  the  facts  relied  npon  for  his  arrest 
'wltbout  a  warrant  than  when  be  Is  arrtpsted 
vpoD  a  warrant  which  be  has  the  right  to  see 
snd  read  when  he  Is  arrested.  No  case  than 
the  present  better  illustr;itps  the  neceadty 
of  this  rule.  When  brought  Into  conrt  after 
bis  Imprlsonm^t  he  was  charged  only  with 
■a  misdemeanor,  viz.  the  rlolatlon  of  a  city 
■ordinance.  For  this  offense  he  could  not 
legally  be  arrested  without  a  warrant.  He 
lind  a  right  to  presume  that  this  was  the 
-offense  for  which  he  was  arrested  the  day 
before. 

2.  When  an  officer  in  arresting  fogltlves 
from  Justice,  and  those  whom  he  boneetly 
believes  have  been  guilty  of  a  felony,  has 
acted  in  good  faith,  and  after  such  an  inves- 
tiinitlon  as  the  circumstances  permitted  htm 
to  make,  he  wUl  be  protected  in  his  action, 
and  will  be  relleTed  from  the  coDseQuenses 
of  a  false  Imprisonment.  This  Is  required 
for  the  protection  of  society,  and  to  prevent 
the  escape  of  criminals.  So  far  as  appears 
upon  this  record,  the  defendant  acted  mainly 
upon  the  Information  conveyed  to  him  by 
Chapman.  If  be  read  the  newspaper  article, 
(and  the  judge  In  his  charge  assumed  that 
be  did.)  there  was  nothing  In  that  to  indicate 
that  plalntlfT  and  his  companions  had  been 
sullty  of  a  felony,  'lue  article  stated  that 
plaintiff  and  his  companions  were  very 
drunk  when  they  boarded  the  car;  that  ibey 
rt^fused  to  pay  their  fare;  that  tbey  used  vile 
language,  which  annoyed  the  pa8seug><rs; 
that  they  refused  to  get  off  when  asked;  tlint 
they  showed  light  when  the  c<Hiductor  pro- 
C(>(.>ded  to  put  them  off;  that  the  motonnan 
came  to  his  rescue,  and  vrttb  his  crank 
knocked  one  of  the  colored  men  from  ibe 
<!nr:  that  the  conductor  ejected  the  other; 
that  one  of  the  colored  men  Jumped  on  again; 
tliiit  ho  was  bleeding  profusely,  and  nalog 
vile  md  filthy  language;  that  when  be  re- 
fused to  get  off  the  conductw  knocked  Urn 
from  the  car  trtth  a  rock;  that  the  patism- 
gon  then  commenced  to  jump  from  the  car; 
and  that  among  Qum  who  Jumped  waa  a 
iady,  but  that  rihe  fbrtmtately  fell  away  from 
the  car,  and  escaped  death;  and  that  the 
names  of  the  colored  men  were  not  known  to 
the  iiollce,  but  that  they  had  a  good  descrip- 
tion of  them,  and.  unless  tbej  left  the  city, 
they  would  prolmbly  be  identified.  There 
waa  nothing  in  this  stnteqient  to  show  that 
the  plaintiff  and  hia  companiona  had  been 
snilty  of  a  Tl<datlon  of  the  statutes  above 
4inoted,  or  ct  any  felony  whatever.  There 
was  ther^ore  nothing  In  It  to  justify  the 
arrest  without  a  warrant.  When  the  facts 
are  conceded,  probaMe  cause  iB  a  qneatlw  of 
law,  which  the  court  must  determine.  PoL 
Torts,  192,  193:  Perry  v.  Suller,  92  Mich.  72, 
^2  N.  W.  Hep.  801;  Huntington  v.  Ganlt,  81 
Mich.  155,  45  N.  W.  Rep.  970.  Under  tlUs 
record  the  court  should  have  directed  the 
Jury  that  there  was  no  probable  cause  for  the 
belief  on  the  part  of  the  defendant  that 
^Intlff  had  be>ai  guilty  of  a  felony.  For 


these  reasons  the  Judgment  must  be  set 
adde,  and  a  nem  trial  ordered.  The  other 
Justices  concurred. 


SHKHUXJK  T.  STUART,  Mayor,  et  al. 
■  (Snpreme  Court  of  Michigan.    June  23,  1S9S.) 

POLtOB  FOWES— iNTOXtCATINO  LlQL'OllB —LlCEXSB 
— Masi>amus  to  Obtain*. 

1.  Under  the  police  power  of  thfl  stale  the 
I^slatare  may  confer  upoo  mnnidpalltieB  the 
rieht  to  determine,  ia  licensing  the  sale  of 
liitoxicanta,  the  places  where  aaloons  mny  be 
kept,  and  to  determine  that  question  on  each 
application. 

2.  The  Grand  Rapids  city  charter  fdvea 
the  common  council  power  "to  enact  iiuch  or- 
diDRiices,  by-laws,  and  regulations  as  they  deem 
desirnble,  •  •  *  to  restrain,  lirense,  and 
regulate  BAloons,  and  to  regulate  and  prcscribn 
the  location  thereof,"  and  that  no  person  shall 
eiigni;e  in  such  occupation,  withiu  the  city 
limits,  without  a  license.  Hdd,  that  the  char- 
ter aathorized  an  ordinance  reaoiring  an  ap- 
ptlcation  for  a  hcenae  to  be  maae  to  the  com- 
mon eonncl],  and  prescritdng  the  conditions 
precedent  to  its  consideration  by  the  council, 
and  conferred  on  the  council  power  to  detei^ 
mine  each  individual  apidication  as  far  as  dtw 
locatloa  and  suitableness  of  the  saloon  were 
concerned.  McQrath  and  I^ng,  JJ.,  dissent- 
ing. 

Mandamus  by  James  Sherlock  against 
William  J.  Stuart,  mayor,  William  A.  Shtnk- 
mau,  clerk,  and  the  city  of  Grand  Bapld& 
Writ  denied. 

Morse,  McGarry,  and  McKnight,  for  re- 
lator. Wm.  Wlsner  Taylw,  City  Atty.,  for 
reapondenta 

GRANT,  3.  The  duuter  of  the  dty  of 
Grand  Rapids  confers  upon  the  common 
council  the  power  "to  enact  such  ordinan- 
ces, by-laws,  and  regulations  as  they  deem 
desirable,  *  *  *  to  restrain,  license,  and 
regulate  stdoons,  and  to  regulate  and  pre- 
scribe the  location  thereof."  It  further  pro- 
Tides  that  "no  person  shall  engage  In  or 
exercise  the  bnalnesB  or  occupation  of  a 
saloon  keeper  within  the  limits  of  said  dty 
until  he  is  first  licensed  as  such  by  the  com- 
mon council,  under  such  penalty  as  the  com- 
mon council  may  by  ordinance  prcsolbe." 
In  conformity  with  its  charter  the  common 
coundl  enacted  an  ordinance,  the  first  sec- 
tion of  which  reads  as  follows:  "Xo  person 
shall  engage  in  the  business  of  saloon  keep- 
ing. In  any  house  or  place  within  the  limits 
of  this  city,  without  first  having  obtained 
a  license  for  that  purpose  from  the  common 
coundl."  Section  2  of  the  ordinance  reads 
as  follows:  "Every  person  desiring  to  keep 
a  saloon  In  the  dty  shall,  before  a  license 
is  obtained  for  that  purpose,  make  an  ap- 
plication in  writing  to  the  common  coundl 
for  such  license,  stating  the  number  or  lo- 
cation of  the  saloon  where  the  business  for 
which  the  license  Is  asked  is  to  be  carried 
on,  which  appUcattoH  must  be  accompanied 
with  a  recommendation  ^dgned  by  at  leaat 
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tw^Ye  r^^tabl*  and  respectaUe  dtlsflits 
of  tbta  city,  oertl^iiig  that  the  apjdlcant 
la  well  known  to  them,  and  la  o<  means  and, 
quallfled  to  ke^  a  saloon,  and  la  of  good' 
reputation,  fame,  moral  character,  and  an 
orderly  parson.  Soch  applicant  shall  also, 
before  receiving  his  or  her  license,  pay  Into 
the  city  treasury  such  sum  for  said  license, 
as  the  common  council  shall  amiually  fix 
for  Uiat  purpose,  and  take  the  treasurer's 
receipt  therefor,  and  also  a  tee  of  fifty  cents 
for  iSBulns  such  Ucensa  Snch  applloant 
shall  also,  before  receiving  said  license,  ex- 
ecute a  bond  to  ttie  dty  of  Grand  Rapids, 
In  such  sum  and  with  such  auretlea  as  shall 
be  approved  by  the  common  council,  con- 
ditioned that  Budi  applicant  shall  keep  and 
maintain  an  orderly  and  well-ragolated  sa- 
loon during  the  oontlnuance  of  his  or  hsx 
license,  and  shall  pay  all  fines  Imposed  and 
costs  therewith  assessed  upon  htm  or  her. 
according  to  law,  for  a  Titration  of  any 
proTiaions  of  this  ordinance.  Said  license, 
when  Issued,  abaU  state  the  number  or  lo* 
cation  of  the  aaloon,  as  designated  In  the 
application,  and  shall  not  be  transferred  to 
any  other  part  of  the  city  without  the  con- 
sent of  the  comnum  council;  and  no  license 
Issned  as  aforesaid  shall  extend  beyond  the 
first  Monday  In  May  next  after  the  Isnie 
of  the  same."  The  r^tor  presented  his 
petition  to  the  council  under  this  ordinsnce, 
and  the  council,  by  a  majority  vote,  granted 
the  license.  Hie  mayw,  under  the  power 
cmferred  on  him,  vetoed  this  action  of  the 
council,  and  no  further  action  thereon  has 
been  taken.  The  relator  now  a:^  this  court 
to  compel  the  respondent  to  Issue  the  li- 
cense The  reason  given  by  the  mayor  for 
his  veto  is  that  the  place  specified  In  the 
petition  is  unsuitable  for  a  saloon.  Be  pns- 
sented  this  reason  at  length  In  his  message, 
from  which  It  appears  tliat  he  1^  acted  In 
entire  good  ^th,  and  not  from  mere  ca- 
price, or  arbitrarily. 

It  !a  contended  that  the  power  conferred 
upon  the  common  co\mcU  should  be  ^erdsed 
by  a  general  ordinance  fixing  districts  or  lim- 
its within  which  saloons  may  be  kept,  and 
that  the  council  does  not  possess  the  power 
to  hear  and  determine  each  Individual  case. 
The  principle  upon  which  Is  based  the  regu- 
lation of  the  liquor  trafilc  ts  found  in  the 
police  power  of  the  state.  No  one  possesses 
a  natural,  inalienable,  or  constitutional  right 
to  keep  a  saloon  for  the  sale  of  Intoxicating 
liquors.  "To  sell  intoxicating  liquor  at  retail 
Is  not  a  natural  right  to  pursue  an  ordinary 
calling."  Black,  Intox.  Uq.  H  46,  48.  By 
the  constitution  of  1850  such  sales  were  ab- 
solutely prohibited.  By  the  amendment  of 
1876  the  prohibitory  clause  was  removed 
from  the  constitution,  and  the  power  vested 
In  the  legislature  to  deal  with  the  traffic  as 
It  deemMl  expedient  and  wise.  In  some 
counties  of  the  state  the  traffic  Is  now  pro- 
hibited, while  In  the  others  It  Is  regulated 
by  the  general  law  of  1887,  and  by  the  cfaar- 


ters  of  municipal  corporations.  The  legisla- 
ture may  now  determine  who  may  cony  on 
the  bushKBs,  and  the  lime  when,  and  the 
place  where,  it  may  be  carried  on.  It  Is 
manifest  that  the  welfare  of  society  requires 
that  thla  business  should  be  In  the  hands  of 
reimtalde,  law-abldiog  peraona.  It  la  noto- 
rious that  the  low,  the  vicious,  and  the  crim- 
inal are  often  engaged  in  tt.  The  people, 
under  our  ctmatltution,  have  the  ri^t  to  pro- 
hlbit  such  persons  from  engaging  In  It.  The 
restrictions  and  conditions  up<m  it  are  entire- 
ly within  the  discretl<m  of  the  people*  through 
the  l^lalatnre.  **It  la  not  fbr  the  courts  to 
determine  its  ezpedlauy,  or.  as  said  1^  Mr. 
Oooley  In  his  wortc  mi  Oonstltutlonal  Umlta- 
tlona,  to  run  a  race  of  right,  reason,  and 
oxpedtehcy  with  the  tegfalatlve  touch  ct  ttn 
state  government.'"  BoblaoD  v.  Baug;  71 
Mich.  42,  S8  N.  W.  Rep.  068;  Oootey,  Cknst 
lAm.  Sffl.  *'It  the  governing  power  can  pro- 
hibit a  thing  altogether,  it  can  Imjiose  audi 
cmditinH  upon  Its  exlstaice  as  it  pleaaea.** 
Ex  parte  ClirlsteaBen,  85  CaL  208,  24  Pac 
Itep.  747;  Orowlqr  v.  Chrlatensen,  137  U.  8. 
86,  11  Su^  Ct.  Rep.  13.  The  arstem,  In  ttiia 
state.  Is  not  purely  a  tax  system.  The  fee 
to  be  paid  as  a  oondltkm  precedent  to  otter- 
ing npon  the  busineeB  Is  called  a  '^tax,"  hut 
there  are  other  conditions  precedent  which 
are  Inconsistent  with  a  purely  tax  system. 
These  provlirions  partake  of  the  character  of 
a  license.  It  la  said  try  Black:  "Any  law 
which  requires  certain  acts,  other  than  the 
mere  paymoit  of  the  tax,  to  be  done  by  the 
party,  as  a  prerequisite  to  his  to  enter 
upon  the  pursuit  of  the  trade  In  question, 
and  makes  It  a  penal  offense  to  engage  In  the 
business  \rithout  such  formalities.  Is  In  real- 
ity a  license  law,  no  matter  whether  it  be 
called  a  tax,'  or  by  any  other  name."  Black, 
Intox.  Uq.  i  108.  In  Ohio  a  law  nearly  par- 
allel In  its  provisions  with  the  act  of  1887 
was  held  to  be  a  license,  and  not  a  tax  law, 
and  therefore  void  under  the  constitution  ot 
Ohio.  State  v.  Hipp,  38  Ohio  St  189;  Bntz- 
man  v.  Whltbeck,  42  Ohio  St  223.  Mr.  Jus- 
tice Campbell,  In  commenting  on  the  law  of 
1887,  calls  this  provUrion  "the  tax  or  license  for 
doing  business."  itoblson  v.  Miner,  68  Mien. 
552,  37  N.  W.  Rep.  21.  Under  this  comprebon- 
give  police  power  of  tiie  state  it  is.  In  my  juo^- 
ment,  too  clear  for  argument  that  the  le^sla 
ture  may  confer  upon  mimlcipalltles  the  righi 
to  determine  the  places  where  saloons  may 
be  kept,  and  to  determine  that  ques- 
tion upon  each  application.  The  leglslatun- 
may  also  enact  that  only  reputable  i>ersoiui 
shall  be  allowed  In  the  business,  and  to  au- 
thorize the  municipalities  to  determine  the 
question  of  fltnesa  If  the  state  poesessps 
this  right,  the  power  to  determine  these  ques- 
tions must  In  the  first  Instance,  be  lodged 
In  the  municipality,  or  some  board  represent- 
ing it,  or  In  some  other  body  or  court  Thon* 
is  no  presumption  that  the  persons  charge*! 
with  this  duty  will  not  perf(H>m  It  or  that 
they  will  abuse  the  dlscreticHi  given  them. 
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Other  considerations  than  the  mere  locality 
must  often  enter  into  the  determination  of 
the  sultableneM  of  flie  place  for  a  aaloon. 
If  the  building  be  so  armnged  as  to  render 
Tiolatlons  of  the  law  easy,  or  If  it  la  to  be 
Icept  la  counectloa  with  a  house  of  prostitution, 
or  If  it  be  not  dtuated  upon  a  street  or  alley, 
or  If  It  be  tn  one  of  the  upper  stories  of  a 
building,  or  In  a  part  of  the  dty  occupied 
for  residence  only,  or  near  a  school,  these 
would  certainly  afford  good  reasons  for  re- 
jecting the  application.  Mr.  Cooley  says: 
"The  state  has  also  a  right  to  determine 
what  eniploymeats  snail  be  permitted,  and  to 
forbid  those  which  are  deemed  prejudicial  to 
the  public  good.  •  •  •  The  general  rule, 
tmdoiibtedly.  Is  that  any  person  Is  at  Uberty 
to  pursue  any  lawful  calling,  and  to  do  so 
In  his  own  way,  not  encroaching  upon  the 
rights  of  others.  This  general  right  cannot 
be  taken  away.  It  Is  not  competent,  there- 
fore, to  forbid  any  person,  or  class  of  per- 
sons, whetner  citizens  or  resident  aliens,  of- 
fering their  serrices  In  lawfid  business,  or  to 
Buliject  others  to  piinaltles  for  employing 
thEm.  But  here,  as  elsewhere,  it  Is  proper  to 
recognize  distinctions  that  exist  In  the  nature 
of  things,  and  under  some  circumstances  to 
inhibit  employments  to  some  one  class,  while 
leaving  them  ojwn  to  others.  Some  employ- 
ments, for  example,  may  be  admissible  for 
males,  and  Improper  for  females;  and  regu- 
lations recognizing  the  Impropriety,  and  for- 
bidding women  engaging  in  them,  would  be 
open  to  no  reasonable  objection.  The  same 
Is  true  of  young  children,  whose  employment 
In  mines  and  manufactories  Is  common^,  and 
ought  always  to  be,  regulated.  And  some 
employments,  in  which  Integrity  is  of  vital 
Importance,  It  may  be  proper  to  treat  as 
prlTlIeges  merely,  and  to  refuse  license  to 
follow  them  to  any  who  are  not  reputable." 
Cooley,  Const.  LIm.  {(ItU  Ed.)  742.  In  the  un- 
reported case  of  Van  Dann  v.  Uhl,  Mayor 
of  the  City  of  Grand  Rapids,  decided  October 
20,  1891,  (no  opinion  being  filed,)  the  precise 
question  in  the  present  case  was  Involved, 
and  the  writ  was  denied.  It  Is  said  in  Blncb: 
on  Intoxicating  Liquors,  (section  170:)  "The 
rule  obtains  In  a  few  of  the  states  that  If  a 
person  who  desires  a  liquor  license  brings 
himself  within  the  terms  of  the  law,  by  com- 
plying with  all  the  statutory  preliminaries, 
and  possessing  the  requisite  moral  and  other 
qualifications,  he  is  entitled,  as  a  matter  of 
law.  to  be  licensed,  and  the  license  cannot 
be  withheld  from  him.  But  In  far  the  greater 
number  of  states  the  doctrine  is  now  well 
settled  that  the  court  or  board  charged  with 
the  duty  of  Issuing  licenses  is  invested  with  a 
sound  Judicial  discretion,  to  be  exercised  in 
view  of  all  the  facts  and  circumstances  of 
each  particular  cose,  as  to  granting  or  refus- 
ing a  license  applied  for."  See,  also,  the  au- 
thorities there  (dted:  In  re  Hoover,  80  Fed. 
Kep.  51;  Sparrow's  Petition.  138  Pa.  St.  116, 
20  Atl.  Rep.  711;  IT.  B.  V.  Ronan.  33  Fed. 
(rep.  117;  PeiUns  t.  Ledbettei*.  (Mlsa.)  8  South. 


Rep.  507;  Batters  v.  Dunning,  48  Conn.  478; 
Ailstock  V.  Page,  77  Va.  386. 

In  this  case  the  common  council  enacted 
an  ordinance  requiring  application  to  keep  a 
saloon  to  be  made  to  It,  and  prescribing  the 
oonditlona  precedent  to  its  consideration  by 
the  council.  This  places  no  limitation  upon 
their  discretion,  but  wily  proscribes  a  mode 
of  procedure.  I  think  the  ordinance  Is 
clearly  authorized  by  the  charter,  and  that 
Its  plain  latent  la  to  confer  upon  the  cotmcil 
the  power  to  determine  each  ludlvldunl  ap- 
plication, so  for  as  the  location  and  suitable- 
ness of  the  place  are  concerned.  The  veto 
of  the  mayor  was  based  entirely  upon  the 
tmsuitnbleness  of  the  place.  Relator  has 
been  treated  in  the  same  way,  and  for  the 
same  reason,  as  was  another  who  applied  for 
a  Ucense  in  this  same  building.  The  place 
was  In  the  rear  part  of  the  building,  front- 
Ing  upon  Monroe  street  A  thin  board  par- 
tition separates  the  room  where  the  saloon 
is  to  be  kept  from  the  front  room.  Applica- 
tion was  made  to  keep  a  saloon  In  this  build- 
ing, designating  it  as  "No.  48  Monroe  Street," 
but  was  unanimously  rejected  by  the  coud- 
clL  The  return  alleges  that  tMs  application 
la  made  in  the  interest  of  the  former  ap- 
plicant The  mayor  and  the  coundl  are  more 
familiar  with  the  place  and  its  surroundings, 
with  Its  interior  arrangements,  with  the  pur- 
poses for  which  the  entire  building  Is  to  \te 
used,  and  with  all  the  (drcumstances  of  the 
Case,  than  we  can  posdbly  be.  AVhen  the 
mayor  and  cotmcil  have  in  good  faith  exer- 
cised the  discretion  conferred  upon  them  by 
the  law,  courts  cannot  review  it  There  lt» 
nothing  In  this  case  showing  any  abuse  of 
discretion,  or  the  arbitrary  exerndse  of  power. 
The  action  of  the  mayor,  therefore,  can  only 
be  reviewed  by  the  common  cx)unclL  The 
question  In  People  v.  Furman,  85  Mich.  110, 
48  N.  W.  Rep.  169,  was  whether  the  gen- 
eral liquor  law  of  1887  repealed  all  prior  acta 
of  the  legislature  Inconsistent  therewith,  gen- 
eral as  well  as  locaL  The  power  of  the, leg- 
islature to  confer,  by  subsequent  legislntlon, 
upon  municipal  corporations,  the  right  to 
deal  with  the  liquor  traffic  In  a  manner  not 
provided  for  in  the  general  law.  Is  too  clear 
to  require  argument.  This  right  was  con- 
ferred upon  the  dty  by  a  subsequent  act. 

Writ  denied. 

HOOKBR,  C.  J.,  and  MONTGOMBBY,  J., 

concurred. 

McGRATH,  J.,  (dissenting.)  This  Is  an  ap- 
plication to  compel  the  mayor  and  city  clerk 
of  Grand  Rapids  to  issue  a  license  to  carry 
on  a  saloon  at  Xo.  80  Waterloo  street,  in  a 
block  located  on  the  comer  of  Waterloo  and 
Monroe  streets.  Relator  presmted  his  bond 
to  the  common  comicU,  and  that  body  ap-  - 
proved  it,  and  recommended  'Uiat  the  license 
be  granted.  The  mayor  vetoed  the  action  of 
the  common  council,  giving  as  his  reason 
that  an  applicatloa  had  been  before  made. 
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by  one  Johiuon,  tor  a  Uceose  to  keep  a  sa- 
tooo  at  48  Monroe  street,  (the  Monroe  street 
front  of  the  same  building,)  which  called 
foith  a  remonstrance,  and  the  application 
was  rejected;  that  It  seems  to  be  the  almost 
unlrerral  opinion  that  "this  Is  an  misuitable 
place  for  a  saloon,  and,  aside  from  that, 
there  are  reasons  which  seem  to  Justify  its 
refusal.  We  are  diosen  to  enforce  the  Uiws, 
and  to  see  that  no  advantage  Is  taken  of  ns, 
■where  the  laws  can  be  evaded.  In  this  case 
there  is  only  a  temporary  board  partition 
separating  the  room  on  Monroe  street  from 
the  room  where  the  saloon  Is  to  be  kept,  and 
immediately  upon  the  license  behig  received 
this  partition  can  be  taiken  down,  and  thu 
saloon  opened  up  on  Monroe  street;  and 
there  Is  no  power  possessed  by  the  dty,  or 
Its  officers,  to  prevent  running  it  at  the  place 
where  they  have  refused,  unanimously,  to 
have  it  located.  We  should  make  It  sure  this 
would  not  happen.  Again,  I  am  convinciMl 
that  this  application  is  in  the  Interest,  If  not 
for  the  use,  entirely,  of  Mr.  Johnson,  nnd  Mr. 
Johnson  himself  states  to  me  that  he  expects 
to  open  a  restaurant  on  the  second  floor,  In 
case  the  billiard  tables  are  moved  oiit,  as 
they  may  be,  and  to  fit  up  sleeping  rooms 
on  the  third  floor,  with  an  Inside  stairway 
from  the  saloon  to  this  restaurant.  We 
would  be  putting  It  beyond  the  power  of  the 
officers  to  compel  compliance  with  the  laws." 
Section  10  of  the  charter  of  Grand  Haplds 
provides  that  the  common  council  "shall  have 
power,  within  said  city,  to  enact,  make,  con- 
tinue, establl^,  modify,  and  repeal  such 
ordinances,  by-laws,  and  regulations  as  they 
deem  desirable,  within  said  dty,  for  the  fol- 
lowing purposes:  •  •  •  To  license  and 
regulate  the  keeping  of  hotels,  taverns,  and 
other  public  houses,  groceries,  and  keepers 
of  ordinaries  and  victualing,  nnd  other  houses 
or  places  for  furnishing  meals  or  food;  re- 
strain, license,  and  regulate  saloons,  and 
regulate  and  prescribe  the  location  thereof." 
The  ordinance  provides  that  "no  person  shall 
engage  In  the  business  of  saloon  keeping  in 
any  house  or  place  within  the  limits  of  this 
city  without  first  having  obtained  a  license 
for  that  purpose,  from  the  common  council. 
Every  person  desiring  to  keep  a  saloon  is  re- 
quired by  this  ordinance  to  make  an  appllcar 
tion  in  writing  to  the  common  council,  stat- 
Ing  the  number  and  location  of  the  saloon, 
accompanied  with  a  recommendation,  signed 
by  at  least  twelve  reputable  and  respectable 
citizens  of  the  dty,  certifying  that  the  ap- 
pllrMint  1b  of  good  reputation,  feme,  moral 
cliaraoter,  and  an  orderly  person."  No  Mdl- 
nauce  has  been  enacted,  fixing  any  districts, 
prescribing  the  location  of  saloons,  or  how 
Hiey  shall  be  separated  from  other  apart- 
mmta,  or  how  the  bulldbig  shall  be  other- 
wlse  occupied.  It  will  not  be  contended  tlut 
the  charter  power  to  license  Includes  the 
power  to  prohibit  either  hotels,  taverns,  pnb- 
Ite  houses,  groceries,  or  saloons.  The  right 
to  well  liquor,  tmder  oertahi  restrlcUoiis  and 


oonditions,  ta  mode  lawful  by  statute,  awl 
the  statute  expressly  provides  by  wliai 
method  counties  may  exercise  the  proliib- 
llory  power.  The  power  to  license  1b  cou- 
fert-ed  as  a  mere  Inddoit  of  the  power  to 
regulate.  When  the  Uqnor  business  la  car- 
ried on  within  the  restrictions  established  by 
the  legislature,  and  such  additlomU.  restric- 
tions as  may  be  lawfully  Imposed  by  local 
authority,  Its  rights  should  be  respected  and 
protected  by  courts  as  carefully,  and  to  the 
same  extent,  as  those  of  any  other  business. 
People  T.  Scranton.  61  Mich.  244,  28  N.  W. 
Bep.  81;  Amperse  v.  City  of  Kalamasoo,  ~& 
Mich.  78,  26  N.  W.  Rep.  222, 409.  The  pow<T 
to  regulate  assume  the  existence  of  the  Traf- 
fic. Suppression  Is  not  regulation,  but  pn>- 
hlbitlon.  The  words  "r^ulate"  and  "pro- 
hibit" ore  not  syn<mymous.  People  v.  Gad- 
way,  61  Mich.  285,  28  N.  W.  Rep.  101; 
Hauok's  Case,  70  Mich.  396,  38  N.  W.  Rep. 
269.  In  Potter  v.  Village  of  Homer,  59  Mich. 
813,  26  N.  W.  Bep.  208,  Mr.  Justice  Camp- 
bell says:  "The  legislature,  and  not  the  com- 
mon council,  has  the  ri^t,  and  h;is  exercised 
the  duty,  of  determining  on  what  terms  liq- 
uors may  be  sold.  It  was  not  designed  by 
the  law  that  the  lawfulness  or  unlawfulness 
of  the  traffic  should  be  determined  by  a  com- 
mon coundl,  or  that  the  power  to  do  bosi- 
ni>ss  should  depend  on  their  pleasure.  The 
statute  itself  has  fixed  the  conditions,  and 
nothing  Is  left  to  the  council,  except  to  pass 
upon  the  suffidcncy  of  the  sureties.  In  this 
they  have  the  same  discretion,  and  no  more, 
than  is  possessed  by  other  persons  called  on 
to  approve  sureties.  It  is  tyrannical,  as  well 
as  unlawful,  to  hinder  any  one  who  Is  ready 
to  furnish  security  from  conducting  his  law- 
ful business."  In  the  Frazee  Case,  63  Mich. 
300,  30  N.  W.  Rep.  72,  it  was  held  that  what- 
ever regulations  are -made  by  a  municipalttr 
must  operate  uniformly  under  the  same  con- 
ditions. "Ail  by-laws,"  says  Mr.  Justice 
Campbell,  "made  to  regulate  them,  must  fix 
the  conditions  expressly  and  IntdUglbly.  and 
not  leave  them  to  the  caprice  of  any  on**. 
•  *  *  When  men  in  authority  liave  arlii- 
trary  power  there  can  be  no  lil>erty."  Tlie 
ordinance  in  that  case  was  held  to  be  iinre:)- 
sonable  "because  it  suppresses  what  Is  in 
genera]  perfectly  lawful,  and  because  It 
leaves  the  power  of  permitting  or  resirnlnln;; 
processions,  and  their  courses,  to  an  unregu- 
lated official  discretion,  when  the  whole  mat- 
ter, if  regulated  at  all,  must  be  by  perma- 
nent legal  provlalona,  oponitliig  cenmlly 
and  impartially." 

The  act  of  1887  undertook  to  auUiorize 
the  reJecUoa  of  the  bond  If  the  prlscipnl 
was  known  to  the  board,  to  which  the  boud 
was  pi'esented  for  approval,  to  be  a  person 
whose  character  and  habits  would  render 
lilm  nn  unfit  person  to  oonduot  the  bustuess. 
In  Roblson  T.  Miner,  08  Mich.  M8,  37  N. 
w.  Rep.  21.  this  prc^alon  wna  tadd  voM. 
Mr.  Justice  Campbell,  referring  to  the  iian-er 
sought  to  be  vested  in  tue  board,  says:  '  it 
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xio  standard  Is  laid  down  there  may  be  as 
uinny  soales  ot  fltnesn  and  onfltnew  as  tiiere 
are  boards.  We  have  already  bad  ooca- 
don,  under  tba  M  law,  to  discover  tbat 
boards  derirous  of  preventlnK  Uquor  aelting 
tire  InsenlouB  In  finding  fault  witb  bonds- 
men, niere  ate  ninny  very  excellent  peo- 
ple wbo  regard  every  seller  of  Uquor  as  a 
bad  man,  unfit  for  social  prlvUe^s,  and 
otbers  who  hold  peculiar  views  on  other  top- 
Ira  whldi  would  render  them  harsh  crauors. 
U  the  statute  had  txeA  the  rule  there  would 
be  means  of  protecting  parties  against  ca- 
price and  condemnation  unheard.  But  when 
tlie  same  persons  are  to  be  the  judges  of  the 
propra  cause  oi  rejection,  as  well  as  ot  llie 
Utness  of  p«-sons  under  sooh  causes,  the 
law  subjects  every  one  to  the  mere  will 
of  bis  neighbor,  and  gives  blm  no  rights 
whatever.  No  man's  rights  con  be  subuiit- 
ted,  under  a  constitutional  government,  to 
the  discretion  of  anybody."  See,  alBo,Kuhn 
V.  Oommon  OouncU.  70  Hlc^.  534^-538,  38 
N.  W.  Bep.  470.  In  Baltimore  t.  Kadecke, 
Md.  217,  referring  to  an  ordinance  re- 
specting the  use  of  steam  enjdnes  in  the  dty 
of  Baltimore  the  court  aay:  "It  does  not 
profess  to  prescribe  regnlatlonB  for  their 
oonstnictl(Hi,  location,  or  use,  nor  require 
sach  precautions  and  safeguards  to  be  pro- 
Tldwl  Xxy  those  wlio  own  and  use  th^  as 
are  best  calculated  to  raider  them  less  dan- 
gerous to  life  and  property,  nor  does  It  re- 
strain their  use  In  box  factories,  and  other 
similar  establishmentn,  within  owtaln  de- 
fined limits,  nor  In  any  other  way  attempt 
to  prmnote  their  safety  and  security  with- 
out destroying  their  usefulness.  But  It  com- 
mits to  the  unrestrained  wUl  of  a  single  pub- 
lic officer  tbe  power  to  notify  every  person 
who  now  employs  a  steam  engine  In  the 
prosecution  of  any  busiuese  In  the  city  of 
Baltimore  to  cease  to  do  so,  and,  by  pro- 
viding compulsory  tines  for  every  day's  dls- 
obctllence  of  such  notice  and  order  of  re- 
moval, renders  his  power  over  the  use  of 
steam  in  tbat  city  practically  absolute,  so 
tbnt  he  may  prohibit  Its  use  altofrether. 
But  If  he  diould  not  choose  to  do  this,  but 
4mly  act  In  particular  cases,  there  is  noth- 
ing in  the  ordinance  to  guide  or  control  tils 
action.  It  lays  down  no  rules  by  which  Its 
impartial  execution  can  be  secured,  or  par- 
tiality and  oppres^on  prevrated.  *  «  * 
When  we  remember  that  this  action  or  non- 
action may  proceed  from  enmity  or  preju- 
dice, from  partisan  zeal  or  animosity,  from 
fnvorlUsm,  and  otber  improper  Intluences 
and  motives,  easy  of  concealment,  and  diffi- 
cult to  be  detected  and  exposed,  It  becomes 
unnecessary  to  suggest  or  to  comment  upon 
the  injustice  capable  of  being  brought  un- 
der cover  of  such  a  power,  for  that  becomes 
apparent  to  every  one  who  gives  to  the  sub- 
ject a  moment's  conslderaticm.  In  fact,  on 
ordiniincp  which  clothes  a  single  Individual 
with  such  power  hardly  falls  within  the  do- 
main ot  law.  and  we  are  constrained  to 
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pronounce  it  inoperative  and  void."  In 
Yick  Wo  T.  Hopkins,  118  U.  S.  35G,  C  Sup. 
Ct.  Bep.  10G4,  an  ordinance  of  the  county 
and  dty  oi  Seax  Francisco  mode  It  imlaw- 
ful  for  any  person  to  carry  on  a  laundry 
business  within  the  ctn^orute  limits  witliout 
tirst  obtaining  the  consent  of  the  board  of 
supervisors,  unless  the  laundry  Avas  located 
in  a  bride  or  stone  building.  It  appeared 
that  there  were  about  3:^  laundries  in  San 
Francisco;  tbat  310  of  them  were  In  wooden 
buildings;  that  '240  of  tliem  were  owned 
and  conducted  by  Chinamen;  tliat  200  of 
said  Oiiinamen  had  applied  to  the  board  of 
supervisors  for  permission  to  do  business; 
and  that  all  of  said  appllcationa,  with  one 
exception,  were  denied.  The  couit  held 
Oiat  the  ordinance  was  InvoUd  because  it 
underto<^  to  confer  arbitrary  power  on  the 
supervleors  to  deprive  a  person  of  tlx'  ri;;iit 
to  carry  on  his  business.  Judge  Matthews, 
speaking  for  tbe  court,  says:  "If  an  apph< 
cant  for  such  omsent,  bdng  In  every  way 
a  competent  and  qualified  person,  and  hav- 
ing complied  with  every  rea8onat)le  condi- 
tion demanded  by  public  interest,  should 
fail  to  gain  the  consent  of  the  common  coun- 
cil or  mayor  to  a  license  for  the  prosccu- 
titm  of  his  business,  and  should  apply  for 
redress  by  the  Judicial  process  of  monila- 
mus,  it  would  be  sufficient  for  them  to  say 
that  the  law  had  conferred  upon  them  tbe 
power  to  witlihold  their  consent  witliout 
reason,  and  without  responsibility.  The 
power  given  to  them  is  not  confined  to  their 
discretitm.  In  the  legm  sense  of  the  term, 
but  Is  granted  to  their  mere  will,  and  It  is 
purely  arbitrary,  and  admowledges  ndther 
guidance  nor  reetraiut."  In  Tugman  v.  Chi- 
cago, 78  111.  405,  It  was  beld  that  an  r^nli- 
n&nce  which  prevents  one  citizen  from  engag- 
ing In  a  particular  business  in  a  certain  lucal- 
ity,  under  a  pemdty,  while  another  Is  itor- 
mitted  to  engage  In  the  same  business  In 
the  same  locality,  was  unreasonable  and 
void,  and  that  it  made  no  difference  titat 
the  persons  who  were  allowed  to  continue 
were  already  engaged  in  the  business  wbon 
the  ordinance  was  adopted,  for,  if  the  ordi- 
nance prohibited  one  from  carrying  on  the 
business,  that  prohibition  should  extend  to 
all,  regardless  of  the  time  the  busdness  may 
have  been  commenced. 

The  reasons  given  by  the  mayor  for  his  veto 
in  the  present  case  Illustrate  the  necessity 
for  some  uniform  regulations  fixing  the  rlgb^ 
of  appUcants,  and  the  conditions  under  whldi 
licenses  may  be  granted.  The  mayor  is  con- 
vinced that  the  application  is  In  the  Interest, 
If  not  for  the  use,  of  Johnson.  This  is  a 
mere  supposition,  unwarranted  by  any  fact 
that  appears  either  In  relator's  application 
to  the  coundl,  or  in  the  return  here  made. 
It  is  a  mere  notion  of  his  own.  The  fact 
that  a  restaurant  "may  be"  opened  on  the 
second  floor  "if  the  billiard  tables  are  re- 
moved, as  they  may  be,"  or  that  sleeping 
HHKns  are  to  be  located  on  tbe  third  floor,  w 
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that  the  board  partition  divides  the  lower 
floor  Into  two  apartments,  or  that  stairs  lead 
from  this  floor  to  the  next,  are  not  unusual 
conditions.  In  a  number  of  the  cases  which 
bare  come  before  this  court,  saloons  are 
carried  on  In  connection  with  restaurants, 
cigar  stores,  billiard  rooms,  and  lodging 
apartments,  and  no  law  exists,  prohibiting 
such  connection.  In  other  cases,  saloons  are 
connected  with  living  apartments.  In  others, 
side  doors  connect  with  hallways,  and 
bade  doors  with  aUeys.  These  are  matters 
which  are  susceptible  of  definite  rules.  If 
the  power  exists  to  Impose  comUtions  re- 
specting them.  In  Oie  absMice  of  rules  ap- 
plicable to  all,  there  Is  no  protection  against 
Individual  persecution,  and  the  exercise  of 
arbitrary  power  or  caprice,  and  Hie  success 
of  any  application  may  depend  upon  the 
measure  of  the  applicant's  influence,  or  upon 
fbe  Influence  ezerclaed  by  the  proprietor  of 
the  establlshm^it  next  door,  which  has  al- 
ready been  lli^nsed.  The  power  to  license  or 
r^ulate  the  business,  or  to  prescribe  the 
locality  In  wUch  It  shall  be  carried  on.  in 
conferred  with  the  Intoitlon  that  It  shall 
be  exercised  by  the  body  to  whom  that  pow- 
er Is  delegated,  and  In  the  mode  prescribed. 
Blat^  Intox.  Liq.  228;  Gooley,  Const  Llm. 
pp.  248,  240.  The  ray  grant  of  power,  In  the 
present  case,  describes  the  mode  of  Its  ex- 
ercise. It  cont«nplates  definite,  impartial, 
and  permanent  roles,  operating  uniformly, 
and  natives  the  Idea  ot  an  arbitrary  ex- 
erdse  of  the  power  in  eacSi  case,  as  It  may 
arise.  It  the  position  taken  by  respondents 
Is  correct  the  coundl  may  refuse  a  license 
to  A.,  and  grant  tme  to  B.,  or  It  may  refuse 
to  grant  one  to  A.,  at  No.  80  Waterloo  street, 
and  grant  one  to  B.,  at  No.  82  Waterioo 
street  Indeed,  the  petition  fn  the  presmt 
case  sets  np,  and  It  la  not  denied,  that  wltbln 
less  than  11  feet  of  the  place  named  there 
Is  a  saloon  In  operatl<Hi,  and  within  the 
same  tdodc  there  are  three  salotms.  The 
power  conferred  by  the  charter  can  only 
be  exercised  by  the  adoption  of  a  general 
ordinance  prescribing  a  general  rule  by  which 
Ilooises  nay  be  granted,  and  all  persons 
ofBuIng  wltUn  the  requirements  of  such  ot^ 
dinance,  and  complying  with  Its  terms,  are 
entitled  to  rec^ve  a  license.  Bhick,  Intox. 
Uq.  22a  The  matter  must  not  be  left  to  the 
caprice  of  any  one,  lint,  if  regulated  at  all, 
must  be  by  permanent  legal  provisions,  oper^ 
atlng  g^CTally  az^  Impartially,  and  reasons 
j^ven  for  the  refusal  of  a  license  must  have 
their  basla  In,  and  be  n^ported  by,  sndi 
provisions.  See  State  v.  Maimer,  43  La.  Ann. 
«KJ,  9  South.  Bep.  480;  State  t.  Dubariy. 
44  La.  Ann.  — ,  11  South.  Rep.  718;  City 
of  TacksonvIUe  v.  Ledwith,  28  VI&.  163,  7 
South.  R^.  885;  Ex  parte  Tbelsen,  (Fla.) 
11  Soutli.  Rep.  fiOL  In  Sparrow's  Petition, 
138  Pa.  St  116^  20  Aa  Rep.  711,  and  In  Re 
liaudenbusch,  (Pa.  Sup.)  14  AtL  Rep.  148, 
the  general  law  provided  that  the  court  of 
quarter  sesslmu  should  hear  petitions,  in 


addition  to  that  of  the  applicant  In  favor  ot 
and  remtmstrance  against,  the  appUcation 
for  sndi  license,  nnd  In  all  cases  shall  refuse 
the  same,  whenever.  In  the  opinion  of  the 
said  court,  having  due  regard  to  tbe  number 
and  character  of  the  pi-tltions  for  and  against 
such  application,  such  lloeuite  Is  not  neces- 
saiyfor  the  accommodation  of  tbe  public  aiid 
entertainment  of  atrangers  or  travelers,  or 
that  tbe  applicant  la  not  a  fit  person  to 
whom  such  license  should  be  granted.  In 
U.  S.  V.  Ronan.  33  Fed.  Rep.  117,  and  In  Be 
Hoover,  30  Fed.  R^  61,  the  Code  of 
Oeorgla  expressly  empowered  the  oomnds- 
sloners  "to  grant  or  refuse  such  appllcatl(m 
for  a  license.**  In  Allatock  v.  Page,  77  Va. 
386,  by  express  statutory  providons,  the 
county  courts  w^ere  vested  with  discretionary 
powers,  and  the  oippllcant  was  allowed  an 
appeal.  In  Batters  v.  Dunning,  49  Conn. 
47U,  the  act  authorised  the  county  commls- 
stoners  to  llcoise  saJtatde  persons  to  sell 
liquors  In  suitable  places,  and  the  wurt 
beld  tbat  the  statute  had  characterised,  by  a 
general  quaUfylng  word,  the  persons  to  be 
Uceosed,  and  the  places  of  bnslncas;  that 
the  word  was  not  defined  by  law,  so  Uiat  its 
application  could  be  determined,  e»!ept  by 
the  jndgmfflit  of  the  commissioners.  There 
Is  no  doubt  as  to  llie  power  conferrvd  in 
any  of  these  cases.  Hie  case  of  Van  Dann 
T.  Uhl,  Mayor  of  the  City  of  Grand  Rapids. 
Is  cited  by  the  majority,  but  that  caae  Is  not 
reported,  and  we  hftve  beoi  unable  to  agree 
as  to  Just  why  the  order  to  show  cause  was 
refused  In  that  case,  and  Uiere  is  no  data 
at  hand  from  irtilch  to  settle  the  question. 
Karreman  v.  Mayor  of  Grand  Rapids,  de- 
termined June  11,  1889,  but  not  n^rted. 
(no  (pinion  bring  filed.)  tnvcdved  lha  same 
questirai  here  presented,  and  after  a  full 
hearing  a  mandamus  ^nts  panted. 

The  section  of  the  Charter  of  Grand  Rap- 
ids, referred  to  Ixy  Mr.  Justice  GRANT,  pro- 
hibiting persons  fnnn  aigag^ng  In  the  busi- 
ng without  having  first  obtained  a  Ucenap. 
Is  aa  firilows:  "Sec.  2L  No  parson  sIhaU  en- 
gage In  or  exercise  the  buriness  or  ficcnpattcm 
of  hotel  or  tevem  keeper,  Innli^er,  common 
vlctnaler,  or  salom  keeper,  wlOiln  the  limits 
of  said  dty,  until  be  Is  first  licensed  aa  sadi 
tjj  the  etnrmion  oonncU,  under  such  p^alty 
OS  0ie  oommoa  council  may,  1^  ordinance 
prescribe;  and  all  persniB  who  shall  a 
bar',  or  who  shall  sell  beverages  by  ttie  cup^ 
or  glass,  shall  be  deemed  ssloon  keef»ers, 
within  the  meaning  ctf  this  act  «oA  be  re- 
quired to  take  license  as  such:  provided,  that 
nothing  in  this  act  shall  be  eonatmed  as 
licensing  the  sale  of  Intoxicating  Uqoora  as 
a  berei^e."  Tlie  power  of  the  oonnetl  Is 
tbB  premises  to  derived  f  mn  section  10.  ai^ 
not  from  section  21.  The  question  here  Is 
not  BO  much  what  poivw  the  legislative  have 
over  the  liquor  trnfiic.  or  what  power  may 
be  delegated  to  municipalities,  but  mtber 
what  is  the  nnture  of  the  power  gT»ntc»cl  hi 
this  particular  instrint  u?  Does  the  grant  pre- 
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scribe  the  maimer  of  its  exerdse?  Is  the 
power  granted  power  to  legislate  on  the 
subject,  or  la  it  a  dlscretlonaiT  power,  in 
the  absence  of  ordinance,  regulation,  rule,  or 
order?  Does  the  grant  of  power  to  license 
under  fixed  rules,  orders,  refjulations,  or 
oi-dlnances  coorey  the  right  to  refuse  ar^ 
bttrarlly  a  license  in  a  case  where  all  the 
conditions  of  existing  ordinances  have  been 
complied  with?  I  think  not,  and  the  writ 
should  iBBOew 

LONG,  X,  (dissenting.)'  I  am  unable  to 
fully  agree  with  my  brethren  in  this  cose. 
There  can  t>e  no  doubt  that  under  our  con- 
stitution the  legislature  hare  power  to  con- 
fer authority  upon  the  common  council  of  a 
city  to  regulate  the  business  of  selling  liq- 
uors, or  to  prohibit  the  bu^ness  altogether. 
The  power  over  the  liquor  traffic  Is  vested 
by  the  constitution  In  the  I^lslature,  to  deal 
with  it  as  it  deems  «[i>edlent,  since  the  con- 
stitutional amendment  of  18T6;  and  the 
legislature  may  now  delegate  the  i>ower 
of  control  to  the  legislative  body  of  the 
mimicipallty  under  the  provi^ons  of  section 
38,  article  4,  of  the  constitution,  which  pro- 
rides  that  "the  legislature  may  confer  upon 
organized  townships,  Incorporated  cities  and 
Tillages,  and  upon  the  board  of  supervisors 
of  the  several  counties,  such  powers,  of  a 
local  leglsiatiTe  and  administrative  charac- 
ter, as  they  may  deem  proper."  Frtesner  v. 
Common  Coundl,  91  Mich.  504,  52  N.  W. 
Rep.  18.  The  legislature,  by  the  charter  of 
Grand  Rapids,  conferred  upon  the  common 
council  the  power  "to  enact  such  ordinances, 
by-laws,  and  regulations  as  they  deem  de- 
sirable *  *  *  to  restrain,  license,  and  reg- 
ulate saloons,  and  to  regulate  and  prescribe 
the  location  thereof."  Under  this  provision 
of  the  charter  the  common  council  passed 
the  ordinance  in  qnestion,  wlilch  reads: 
"No  person  shall  engage  in  the  business  of 
saloon  kfieping.  in  any  bouse  or  place  within 
the  limits  of  this  city,  without  first  having 
obtained  a  license  for  that  purpose  from  the 
common  council."  The  ordinance  also  pro- 
Tides  that  every  person  desiring  to  keep  a 
saloon  Is  required  to  make  an  application  In 
writiDg  to  the  common  council,  stating  the 
number  and  location  of  the  saloon,  accom- 
panied with  a  recommendation,  signed  by 
at  least  12  reputable  and  respectable  dtl- 
zaaa  of  the  dty,  certifying  that  the  applicant 
is  of  good  reputation,  fame,  moral  character, 
and  an  ord^-ly  person.  There  can  be  no  ques- 
tion. It  seems  to  me,  that  the  ordinance  is 
within  the  power  conferred  by  the  charter. 
Acting  under  this  ordinance,  .the  relator  pre- 
sented his  application  In  writing  to  the  com- 
mon council.  The  application  was  accom- 
panied with  a  recommendation  signed  by 
12  or  more  citizens  of  the  dty,  certifying 
that  the  applicant  was  a  person  of  good 
reputation,  fame,  and  moral  character,  and 
an  orderly  person.  The  common  council  act- 
ed upon  this  petition,  and  by  a  majority  vote 


decided  that  the  license  should  issue.  Tho 
mayor,  claiming  the  right  to  exercise  the 
veto  power  under  the  provisions  of  the  chnr- 
ter,  sent  to  the  council  his  reasons  why  tlie 
license  should  not  be  granted.  No  further 
action  bos  been  taken,  and  writ  of  manda- 
mus Is  asked  to  compel  the  mayor  and  clerk 
to  issue  the  license  granted  by  the  council. 
The  reasons  given  by  the  mayor  for  hla  veto 
of  the  action  taken  by  the  council  are  not 
that  the  application  Is  not  accompanied 
with  a  recommendation  signed  by  12  reputa- 
ble and  respectable  citizens  of  the  dty  of 
Grand  Rapids,  certifying  that  the  applicant 
Is  of  good  reputation,  fame,  moral  character, 
and  an  orderly  person.  Neither  is  it  based  up- 
on the  fact  that  the  12  persons  making  cer- 
tificate are  not  reputable  and  respectable,  nor 
that  the  applicant  Is  not  a  pereon  of  good 
reputation,  fame,  moral  character,  and  an 
orderly  person.  But  his  objections  were 
based  entirely  upon  the  unsultablcness  of 
the  place  where  it  was  proposed  to  be  kept. 
The  place  was  in  the  rear  part  of  buildlof; 
fronting  on  Monroe  street,  and  a  thin  board 
partition  separated  the  room  fivm  the  front 
room,  which  faced  the  street  It  la  evident 
that  the  mayor's  veto  was  the  exerdse  of 
arbitrary  power,  and  not  warranted  by  the 
ordinance.  Under  the  ordinance  no  person 
could  keep  a  saloon  without  obtaining  a 
license  from  the  coundl,  but  the  ordinance 
also  provided  what  showing  should  be  made 
to  the  council  to  obtain  It  This  showln;; 
was  made,  and  the  coundl  granted  the 
license.  The  mayor  then  stepped  In,  and. 
in  no  manner  dalmlng  but  that  the  require- 
ments of  the  ordinance  had  been  fully  com- 
plied with,  seeks  to  prevent  the  issue  of  the 
license  upon  some  other  ground,  whldi  the 
ordinance  had  not  provided.  This  ordinance 
was  a  law  of  the  dty,  and  every  person 
complying  with  Its  provisions  had  a  riglit 
to  have  a  license  to  keep  a  saloon.  It  could 
not  be  issued  to  one  person,  and  denied  to 
another.  If  tho  council  desired  to  have 
other  restrictions  placed  upon  the  business 
of  keeping  saloons,  they  should  have  pro- 
vided such  restrictions,  or  left  out  all  men- 
tion of  them.  The  legislature  undoubtedly 
has  the  right  to  prohibit  altogether,  and 
may  confer  this  power  upon  municipalities, 
and  if  it  may  prohibit,  it  may  Impose  such 
conditions  upon  the  traffic  aa  it  may  deem 
wise.  It  is  not  for  the  com^  to  determine 
the  expediency  of  such  legislation,  or.  as 
said  by  Mr.  Cooley  in  his  work  on  Constitu- 
tional Limitations,  "to  run  a  race  of  rlahX, 
reason,  and  expediency  with  the  legislative 
branch  of  the  state  government"  Oooley, 
Const  Um.  597.  See,  also.  Roblson  v.  Haug, 
71  Mich.  42,  33  N.  W.  Rep.  068.  It  is  saia 
In  Ex  parte  Christenseu,  85  Cal.  208,  24  Pac. 
Rep.  747:  "If  the  governing  power  can  pro- 
hibit a  thing  altogether,  it  can  impose  such 
conditions  upon  its  existence  as  It  pleases." 
But  the  ordinance  under  consideration  does 
not  prohibit  It  purports  that  the  coundl 
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■ball  grant  Ucenaes  ni>on  cortaln  oondltioiis, 
which  are  Bpedflcally  Bet  forth  In  the  ordi- 
nance. The  council  has  acted  upon  the  ap- 
plication, and  found  Uiat  the  oonditlonB  pre- 
scribed liaTe  been  compiled  with.  The  may* 
or,  his  veto,  now  sets  up  other  conditions, 
not  required  by  liie  ordinance.  It  may  be 
tme  that  the  connca  would  have  had  the 
right,  under  the  charter,  to  have  imposed 
file  condiUons  by  the  ordinance  which  the 
mayor  now  prescribes,  but  it  has  not  beoi 
done;  and  the  mayor  has  no  right  now  to 
prescribe  them,  or  to  Insist  upon  conditions 
not  so  prescribed.  The  writ  of  mandamus 
should  Issue  as  prayed. 


STRONG  T.  HOSKIN. 
(Snpreme  Court  of  Wisconsiu.  June  21,  1893.) 

PXRTNBHBBIP  PBOPBKTY  —  WhaT  CONBTITUTBS  — 
CEATTBI.  MOKTOAOe—CONDlTIONAL  SaLE. 

1.  Plaintiff,  written  agreement,  leased 
a  farm  for  one  jexr  to  M.,  furnished  him  with 
certain  stoch,  and  agreed  to  let  him  have  all 
the  hay  and  feed  on  the  place,  in  considera- 
tion of  M.'a  agreement  to  feed  and  winter  the 
stock.  It  was  further  agreed  that  either  party 
might  put  additional  stock  on  the  farm,  and 
that  after  sale  of  the  stock,  in  the  full,  each 
party  was  to  be  credited  with  what  he  had 

aid  for  stock,  and  the  balance  of  the  proceeds 
ivided  between  them.  Bfid,  that  the  prop- 
erty contribated  to  the  joint  enterprise,  and 
accumulated  la  the  prosecutioii  of  it,  was  i<Ant 
property. 

2.  Un  a  settlement  of  the  business,  in  the 
fall,  it  was  agreed  that  plaintiff  should  take 
certain  stock  as  his  indiridual  property,  and 
that  M.  should  have  the  balance  of  the  stock, 
with  the  grain  and  feed,  wIIeD  he  should  have 
paid  a  note  signed  for  him  by  plaintiff;  plain- 
tiff, in  the  mean  while,  to  retain  the  ownership 
of  said  stock  as  security  for  the  payment  of 
the  note.  Held,  that  this  agreement  constitut- 
ed a  chattel  mortgage,  which  was  invalid,  as 
to  thinl  parties,  unless  properly  filed,  and  not 
a  conditional  sale. 

Appeal  from  circuit  court,  La  Fayette 
county;    George  Clementson,  Judge. 

Replevin  by  Moses  M.  Strong  against 
James  Hoskln.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  WINSLOW,  J.: 

Replevin  for  cattle.  In  January,  1889, 
plaintiff  owned  a  farm  near  Darlington,  La 
Fayette  county,  and  had  thereon  38  head  of 
cattle,  together  with  hay  and  feed.  January 
16,  1889,  he  leased  ^e  farm  to  Joseph 
Moore,  by  written  agreement,  for  one  year, 
which  lease,  after  providing  that  the  object 
of  the  lease,  and  the  principal  business  to 
be  conducted  on  the  farm,  was  the  raising 
and  sale  of  stock,  contained  the  following 
provisions:  "The  said  party  of  the  first  part 
hereby  furnishes  to  said  party  of  the  second 
part  the  following  stock,  to  wit:  Six  old 
cows;  six  heifers,  three  year  old  past;  one 
steer,  two  year  old  past;  seven  heifers,  two 
year  old  past;  five  steers  and  thi-ce  heifers, 
one  year  old  pnst;  and  ten  last  spring 
calves,  (5  steers  and  5  heif<ers,j  In  all,  thlrty- 


(Wis. 

els^t  head,  which  are  hereby  agreed  to  be 
of  the  value  of  dollars;  and  he  also 

hereby  furnishes  to  aald  party  of  the  aecoDd 
part,  for  the  purposes  of  wintering  said 
atoA,  all  the  hay  and  feed  now  on  said 
place;  and  said  par^  of  the  seoond  part 
agrees  to  feed,  take  care  of,  and  wlnttr 
said  stodc.  And  sold  party  of  the  first  pan 
agrees  to  imy  for  such  additional  steers  as 
said  party  of  the  second  part  may  from 
time  to  time  purchase,  to  be  postured  on 
said  farm,  and  the  said  38  head  of  stodE, 
81^  such  additional  steers,  shall  be  pos- 
tured, iop  the  joint  benefit  of  said  pardecs 
in  manner  following:  Said  party  of  the  sec- 
ond part  shall,  whenever  he  can,  exchange 
said  cows  and  heifers  for  steers,  with  tbp 
object  of  stocking  ttie  form  with  steers  in 
the  spring,  and  seillng  them  In  the  falL  Ihe 
use  of  the  farm  for  pasturage  diall  be  re- 
garded as  an  equival^t  and  an  offset  for 
the  services  of  the  party  of  the  second  part 
in  the  purchase,  exchange,  sod  sale  <tf  all 
stock  which  may  be  on  said  fSnn.  or  may 
be  purchased,  and  for  feedhig  In  winter 
any  which  may  be  wintered,  and  for  seed- 
ing down  any  part  of  the  land,  and  for  cut- 
ting and  securing  any  hay  on  said  farm, 
or  any  grain  that  may  be  raised  there- 
on; and  whatever  surplus  of  hay  or 
grain  there  may  be,  which  shall  not 
be  fed  to  the  stoclE,  Bludl  be  divided  equally 
between  said  partlies,— the  grain  to  be  de- 
livered In  the  city  of  DarUngtrai,  and  flie 
hay  in  the  stack  on  the  fSnn.  All  live 
stock,  fit  for  market,  shaU  be  scdd  for  casib 
ta  the  fall,  at  sudi  time  and  place,  and  for 
such  price,  as  the  aald  parties  shaU  mutnaUy 
agree  upon;  and  of  the  proceeds  of  such 
sale  the  said  party  of  the  first  part  shaU 
first  be  paid  the  sum  of  ■  '  dollars,  and 
interest  thereon  from  this  date  at  seven 
per  cent  iier  annum,  and  also  sndi  som  as 
he  may  have  paid  for  any  addittoual  stock 
purchased  for  said  ftrm,  and  Interest  there- 
on from  the  date  of  such  payment  at  T  per 
cent  per  annum.  And  If  the  said  patty  of 
the  second  part  shall  have  purchased  on  his 
own  account,  and  paid  for,  any  of  the  stock 
which  may  be  so  sold,  he  shall  be  repaid 
such  sum  as  he  may  have  so  paid,  with  In- 
terest at  seven  per  coit  per  annum.  The  bal- 
ance of  the  proceeds  of  any  such  sale, 
after  such  repayments  shall  have  been  m 
made,  shall  be  equally  divided  betwem  said 
parties."  Moore  went  into  possession  under 
this  agreement,  and  proceeded  to  feed  and 
pasture  the  stock.  In  April,  1889,  Mr. 
Strong  put  on  the  farm  18  more  steers  pur- 
chased from  one  Bray,  the  purchase  being 
made  through  Moore.  Under  the  lease. 
Moore,  from  time  to  time,  exchanged  cows 
and  h^fera  for  steers.  There  was  also  evi- 
dence tending  to  show  that  Moore  pnr- 
cliased  with  his  own  means,  from  one  West, 
four  or  five  steers.  In  April,  1889,  and  placed 
them  on  the  farm..  In  July,  1SS9,  Moore 
boui^t  a  butclier  shop  in  2>irUngtoi^  and 
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gave  a  fOnr-monttw  note  for  5200  in  pay- 
ment or  ikBrt  payment  therefor,  which  note 
Mr.  Strong,  the  plaintiff,  signed  as  Joint 
accommodation  maker.  On  the  24th  day  of 
October,  18S9,  Moore  and  Strong  settled 
their  business  relations,  and  reduced  the 
terras  of  the  settiement  to  writing,  as  fol- 
lows; "This  wltnesseth  that  Moses  M. 
Strong  and  Joseph  A.  Moore  have  this  day 
agreed  upon  the  following  terms  of  settle- 
ment In  relation  to  his  occupancy  of  the 
Cutting  farm  during  the  past  season,  and 
In  relation  to  the  stock  upon  the  same.  The 
said  Strong  Is  to  have  the  seventeen  sur- 
viving steers,  of  the  eighteen  purchased 
from  John  Bray  hi  April  last,  (one  having 
died,)  also,  three  of  the  best  other  steers, 
which  were  received  from  Narcisse  King, 
or  acquired  by  exchange,  making  a  total 
of  twenty  head  of  steers  which  the  said 
Strong  is  to  have,  and  which  are  to  be 
kept  by  said  Moore,  and  fed  out  of  the 
oats  raised  on  said  place,  until  they  are 
Bold;  and  the  said  Moore  Is  to  sell  the 
same  for  the  said  Strong  as  soon  as,  in 
bis  Judgment,  the  best  price  for  the  same 
can  be  obtained,  and  the  proceeds  of  such 
BJile  to  be  deposited  In  the  Citizens'  National 
Bank  of  Darlington,  to  the  credit  of  said 
Strong.  And  all  the  other  stocli,  grain, 
bay,  and  feed  upon  said  farm  Is  to  be  the 
absolute,  Individual  property  of  said  Moore, 
whenever  he  shall  have  paid  a  certain  note 
for  $250,  dated  July  29,  1889,  payable  to 
George  F.  West,  cashier,  or  order,  four 
months  after  date,  with  interest  at  8  per 
CGDt  per  annum,  for  the  payment  of  which 
the  ownership  of  said  stock  is  to  be  re- 
tained by  said  Strong  as  secin*lty.  And  each 
party  hereby  releases  and  discharges  the 
other  from  all  other  claims  and  demands." 
This  agreement  was  never  filed  In  the  town 
clerk's  office.  Moore  did  not  pay  the  $250 
when  due,  and  Mr.  Strong  finally  paid  the 
debt  evidenced  thereby  In  October,  1800, 
Just  prior  to  the  commencement  of  this  ac- 
tion. Xo  actual  division  of  the  cattle  seems 
to  have  been  made  after  ttie  execution  of  the 
last  agreement  above  quoted,  but  all  the 
cattle  remained  on  the  farm,  without 
change,  In  diarge  of  Moore.  On  the  same 
day  of  the  settlement,  and  Immediately 
tbereafter,  strong  leased  the  farm  to  Moore 
for  five  years  from  January  1^  1880,  and 
Moore  was  In  possession  of  the  farm  and 
all  the  cattle,  tinder  this  lease,  after  that 
date.  In  October*  1800,  one  Nethery,  a  cred- 
itor of  Moore,  sued  Moore;  and  a  wilt  of 
attachment  was  duly  issued,  by  virtue  of 
which  the  defendant,  Hoskin,  sheriff  of  La 
Fayette  county,  seized,  of  the  cattle  npMi 
the  farm,  six  steers,  three  cows,  and  three 
calves,  as  the  property  of  Moore.  Thwre 
was  evidence  tending  to  show  that  Nethery 
had  bem  told  by  Moore,  prior  to  the  sdzure. 
that  the  cattle  seized  belonged  to  Mr. 
Strong,  but  this  was  dented  by  Nether?. 
The  plaintiff  thereupon  commenced  this  ao* 


tlon  of  replevin  for  the  cattle  so  s^sed  by 
the  sheriff,  flnlming  to  own  the  same;  and 
the  defendant  Justified  uuder  his  writ, 
claiming  that  the  stock  seized  were  the 
property  of  Moore.  The  testimony  was  con- 
flicting as  to  the  Identity  of  the  cattle  which 
the  sheriff  seized.  The  evidence  seems  to 
be  quite  clear  that  some  part  of  the  stock 
seized  was  stock  which  had  come  on  the 
farm  subsequently  to  the  first  agreement, 
by  exchanges  made  by  Moore  under  the 
provisions  of  the  said  &.i-.-<  .igreement. 
There  was  evidence  tending  lo  sliow  that 
two  of  the  steers  taken  were  steiTs  bought 
by  Moore  on  his  own  credit  The  cli-cult 
court  ruled,  substantially,  that  the  cattle 
placed  on  the  farm  under  the  agreement 
of  January  10,  1889,  and  th^r  natural  In- 
crease, as  well  as  the  cattle  which  had 
been  received  In  exchange  for  such  original 
stock,  was  the  property  of  Mr.  Strong,  and 
that  the  agreement  of  settlement  of  October 
24,  1889,  was  a  conditional  sale  of  part 
thereof  to  Moore,  which  was  valid  and  bind- 
ing as  to  the  plaintiff  In  the  attachment 
suit,  if  he  had  actual  notice  of  Mr.  Strong's 
rights,  though  the  agreement  was  never 
filed,  and  that  if  they  found  for  plaintiff 
their  verdict  would  be  for  the  value  of  so 
many  of  the  cattle  seized  as  were  received 
by  Moore  under  the  contract  of  February 
16,  1889,  and  the  natural  increase  thereof. 
The  jury  returned  a  verdict  for  the  plaintiff, 
with  damages  amounting  to  $166.75,  and, 
from  Judgment  thereon,  d^endant  appeals. 

Wnsott  &  Martin  and  Spmslc^  &  Mclll- 
hon,  for  appelant  Orton  &  Osbom,  for  re- 
spondent 

WINSLOW,  J.,  (after  stating  the  facts.) 
We  cannot  agree  with  the  conclusions  of 
the  circuit  Judge,  that  the  stock  placed  on 
the  farm  by  Mr.  Strong,  and  its  Increase, 
remained  his  sole  property,  and  that  the 
agreement  of  October,  1889,  was  simply  a 
conditional  sale  of  a  part  thereof  to  Moore. 
The  terms  of  the  agreement  of  January, 
1888,  seem  to  us  to  preclude  such  an  idea. 
By  the  terms  of  this  agreement  the  parties, 
unquestionably,  entered  on  a  Joint  enter- 
ptlse,  for  mutual  prdflt,  namely,  the  pas- 
turage and  sale  of  cattle.  To  this  Joint 
enterprise  the  plaintiff  contributed  the  use 
of  the  farm,  a  lot  of  cattle,  and  feed.  The 
defendant  contributed  bis  personal  services 
In  feeding  and  caring  for  the  cattle,  raising 
and  secorlng  hay  and  grain,  and  exchan- 
ging and  Belling  stock.  Each  party  had  the 
rl^t  to  ptircbase,  and  {>nt  on  tlie  farm, 
adiUtlonal  stock.  The  live  st0(&  fit  for  mar- 
ket were  to  be  sold  In  the  fall,  and  each 
parl7  repaid  what  he  had  paid  out  for  stock, 
with  interest,  and  the  bahince  of  the  pro- 
ceeds equally  divided  between  the  parties. 
We  can  see  no  escape  from  the  concluslcm 
that  the  property  which  is  contributed  to 
this  joint  enterprise,  and  which  is  accumu- 
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lated  In  flw  pnMecntlcak  <rf  it,  la  Joint  prop- 
erty. Certainly,  Moore  had  an  Interest  In 
the  property,  more  than  flut  of  a  mere 
custodian  or  care  taker.  He  became  some- 
thing more  than  a  hired  man.  There  was 
a  common  stock  In  trade,  to  which  It  was 
cMitemplated  that  each  dionld  oatribute, 
and  recelTO  credit  for  his  Indlvldnal  con- 
tributions. The  property  was  not  to  be  kept 
Intact,  or  In  specif  bat  sdllng,  tradlns.  and 
exchanging  w^is  provided  for  and  contem- 
plated, with  no  proTislona  looking  towards 
the  keeping  of  the  property  of  the  parties 
separate  and  distinct.  When  a  gewral  sale 
was  made,  tn  the  taU,  each  was  to  receive 
back  his  cadi  adVanoes,  with  interest,  and  the 
balance  realised  was  to  be  divided  eqnally. 
What  elem»t  of  a  Joint  adventure  for 
matnal  profit  Is  lacking  hen?  We  perceive 
none.  This  ctmstmctlon  of  tbo  agreement 
of  January  renders  very  plain  the  natnre 
of  the  agreement  of  October.  The  parties 
met  to  settle  their  joint  enterprise.  They 
proceeded  to  sever  tlielr  ownerebip  of  the 
joint  stotik  of  cattle,  grab,  and  feed.  They 
agreed  that  tSr.  Strong  should  take  20  steers 
as  his  individual  property,  and  Mr.  Moore 
the  balance  of  the  property,  subject  only 
to  a  lien  thereon  in  fttvor  of  Strong,  In  the 
nature  of  a  mortgage,  to  secune  him  from 
damage  on  account  of  his  signatmw  to 
Moore's  note.  The  Inevitable  effect  of  this 
construction  Is  to  make  fbB  instrument  a 
chattd  mortgage,  vUch  must  be  filed  In 
the  prc^r  c&ce  to  be  of  any  effect  as  to 
tiilrd  parties.  Zt  follows  that  the  chrcult 
court  erred  in  holdins  the  transaction  a 
conditlcmal  sale,  which  would  be  valid  as 
to  all  persons  having  actual  notice  thereof, 
even  though  not  filed  in  the  proper  office. 
A  new  trial  thus  becomes  necessary.  Judg- 
ment reremd,  and  caose  remanded  for  a 
new  trIaL 


8UADBOi;r  ft  BOYD  IBON  OO.  T.  TOP- 
LIFF. 

(Smveme  Oonrt  of  Wlseonrin.  June  21.  1808.) 

Contract  or  Bale  —  Assiommekt— Damaobb  roK 
Bkbach. 

1.  Where  a  partnership  Is  dissolved,  and 
the  partners  form  a  corporation,  an  assi^- 
ment  by  the  firm  to  the  corporation  of  all  Its 
Block  In  trade,  accounts,  and  all  contracts  en- 
tered into  by  the  firm  for  the  purchase  and  de- 
livery of  goods,  transfers  to  the  corporation  a 
contract  for  the  purchase  of  voode,  not  specif- 
ically mentioned  in  the  UU  of  sale. 

'2.  Where  defendants  contracted  to  sell 
"steel  t>ow  sockets  for  the  year  1888"  on  stipu- 
lated terms,  it  was  a  guestion  for  the  jury 
whether  defendants  were  bound  to  fill  orders 
for  sockets  to  be  sent  direct  to  purchasers 
from  the  original  buyers,  sach  purchasers  and 
the  original  buyers  living  in  different  cities 
and  stutet. 

3.  Where  defendants  contracted  to  fill  or- 
ders "for  all  steel  bow  sockets  for  the  year 
18^91,"  dnmaKCs  were  not  recoverable  for  their 
failure  to  deliver  xnckets  ordered  in  1888.  but 
iBtended  for  the  18SU  trade. 

4k  Where  defendants  contracted  to  fill  or- 


ders **fiDr  an  sted  bow  sockets  Cmt  tte  year 
1888,"  their  declaration  that  they  would  "ship 
no  more  sockets  on  any  ot  your  unfilled  or- 
ders" may  have  been  intended  to  mean  mmiy 
that  they  would  not  fill  outstanding  order', 
and  did  uot  render  them  liable  for  damagtM 
for  failure  to  deliver  sockets  that  h*d  not  been 
ordered, 

5.  They  were  liable  for  failure  to  fill  only 
such  specific  orders  as  were  rigfatfullr  made 
under  the  contract,  and  for  loss  of  iwofits  on 
sates  which  plaiotifFs  had  the  opfmrtunity  of 
making,  and  would  have  made  but  for  the  re- 
fusal of  defendants,  in  advance,  to  fill  any 
more  such  orders. 

Appeal  from  circuit  court,  Milwaukee  comi- 
ty; D.  H.  Johnson.  Judge. 

Action  by  the  Shadbolt  &  Boyd  Inm  Com- 
pany against  Isaac  N.  TopUff.  Impleaded  witb 
another.  From  a  Judgment  for  plaintltr,  the 
named  defendant  appeals.  Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  CASSODAY,  J.: 

The  complaint  alleges,  In  effect,  that  No- 
vember 1.  1887,  and  for  a  long  time  prior 
thereto,  and  up  to  January  14.  1888.  John 
Shadbolt,  Francis  Boyd,  and  Henry  B.  Hun- 
ter were  copartners  doing  business  in  the 
dty  of  Milwaukee  under  the  firm  name  and 
style  of  Shadbolt.  Boyd  &  Co.  That  No- 
vember 1.  1887,  the  said  firm  duly  entered 
into  a  contract  with  the  defendants,  under 
their  Arm  name  of  the  L  N.  ToplilT  Manu- 
facturing Company,  by  a  writing  of  which 
the  following  is  a  copy,  to  wit:  "Milwaokee. 
Nov.  1st,  1887.  The  L  N.  TopUfT  Utg.  Co. 
CleveLmd.  Ohio— Gentlemen:  Please  enter 
our  order  for  all  steel  bow  sockets  for  the 
year  1888  at  25%  net,  00  days,  Lea  covered 
bow  sockets  at  50  and  10%  net  90  days. 
5%  cash  30  days.  Yours,  respy.,  Shadbolt. 
Boyd  &  Co.  Accf^ted,  subject  to  all  un- 
avoidable or  uuforeseHi  causes.  L  N.  Topllff 
Mfg.  Co.  Todd,"  That  January  14.  1S8S. 
the  firm  of  Shadbolt,  Boyd  ft  Co.  dissolved, 
and  its  members  organized  themsdvee  into 
the  plilntiflF  corporation,  and  became  and  are 
the  successors  In  tnutness  of  Shadbolt,  Boyd 
ft  Co.  That  at  that  time  the  said  firm,  fur 
TOlue  recdved,  duly  sold,  assigned,  trans- 
ferred, and  made  over  unto  the  plalntilT  all 
their  stock  In  trade,  accounts,  ontstandlngs, 
and  all  contracts  entraed  into  by  sold  Shad- 
bolt, Boyd  ft  Ga  for  the  purchase  and  de- 
liveiy  of  goods,  together  with  the  said  con- 
tract with  the  defendants;  and  the  cause  of 
action  arldng  therefrom.  That  the  idaintiff 
thereby  became,  and  now  Is,  the  Invrful  own- 
er and  holder  ot  sold  C(mtnict,  of  wbldi  tbe 
defmdonts  had  due  notice  from  the  plalntUTu 
at  the  time  aforesaid.  That  la  pursuance  ot 
said  contract  the  said  firm,  up  to  Januaiy 
14,  18S8,  made  various  orders  for  sold  goodi 
and  sockets,  which  were  duly  filled  by  said 
defendants  under  said  ctmtract.  That  thne- 
after  the  plointiCF,  In  Its  corporate  name. 

mode  various  orders  for  said  goods  and  sock- 
ets In  Accordance  with  the  terms  of  sakl  con- 
tract, wlilch  onlers  were  duly  aeknowli>d;n'0 
and  filled  by  the  defendants  trader  said  vtm- 

tract,  tmtil  an  order  of  1,024  sets  of  steel 
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bow  sockete  wa>  made  on  September  18, 
18S8,  by  the  plaintiff,  wblcfa  order  tbe  defend- 
ants, without  onaToldable  or  nnforeeeen  cause 
therefor,  refused  to  fill,  and  never  have 
filled,  as  required  by  said  contract,  or  other- 
wise. That  afterwards  and  durlnj;  Septem- 
ber. 1S88,  the  defendants  refused  to  fill  three 
several  orders  of  the  plain  tiff  upon  them  to 
send  goods  directly  to  three  several  com- 
panies therein  mentioned,  and  which  In  the 
agsregate  amounted  to  1,248  sets  of  such 
lx>w  sockets,  bat  which  they  refused  to  fill. 
That  October  2,  18SS,  the  defendants  also  re- 
fused to  fill  an  order  of  tbe  plaiutifT  of  100 
seta  ot  said  bow  sockets,  without  unavoidable 
or  unforese^  cause  therefor.  That  October 
1,  18SS.  the  defendants  notified  tbe  lOalnUft 
by  letter  that  they  would  ship  no  more  sock- 
ets oQ  any  ot  the  plaintiff's  unfilled  orders, 
without  ai^  cause  for  such  refusal  or  such 
notice.  That  at  that  time  the  pluluUff  was 
43oiiig  a  large  business  in  said  sockets,  and 
was  receiving  orders  for  said  sockets  In  large 
numbers  and  amounts,  and  so  continued  to 
receive  orders  therefor,  which  It  was  unable 
to  flU,  up  to  January  1,  1889.  That  at  all 
the  several  times  mentioned,  and  at  all  other 
times  during  the  year  1888,  this  plaintiff  was 
ready  and  willing  and  offered  the  deft»idants 
to  receive  and  pay  for  said  sockets  so  ordered 
pursuant  to  said  agreement,  and  otherwise 
has  In  all  respects  duly  performed  all  the 
conditions  of  said  agreement  on  Its  part. 
That  the  plaintiff  claimed  $7,130.72  damages 
for  such  breach  of  said  contract,  over  and 
above  all  claims  and  set-offs  by  the  defend- 
ant. That  the  complaint  also  alleged  a  sec- 
ond cause  of  action,  upon  which  the  plaintiff 
claimed  $1,000  damages.  The  defendant  de- 
murred to  the  sufficiency  or  tne  complaint, 
and  np<»i  the  demurrer  b^ng  overruled  the 
defendants  s^nrately  answered,  by  way  of 
admissions  and  denials,  and  alleged  that  the 
said  Shadbolt,  Boyd  &  Co.  were  retail  deal- 
ers in  bow  sockets,  and  former  customers  of 
the  defendant  Topllff,  and  had  In  previous 
years,  under  similar  orders,  made  but  small 
orders,  and  that  it  was  fully  tmderstood  when 
the  order  of  November  1,  1887,  was  given 
and  accepted  that  the  needs  and  orders  of 
said  firm  under  said  order  would  be  for 
about  the  same  number  of  bow  sockets  as 
had  been  ordered  in  previous  years,  and  that 
both  parties  so  understood  said  alleged  con- 
tract That  all  orders  made  by  the  firm 
were  filled.  The  answer  of  said  TopUff  also 
sets  up  a  counterclaim  for  goods  sold  and  de- 
livered to  the  plaintiff  at  Its  request.  In  the 
sum  of  $474.05.  The  plaintiff,  replying  to 
such  counterclaim,  admitted  the  facts  upon 
which  It  was  based,  but  alleged  that  the 
counterclaim  has  been  allowed  to  reduce  the 
plaintifTs  claim  for  damages.  At  the  close 
of  the  trial  the  Jury  rettxmed  a  verdict  In  the 
form  of  answers  to  two  questions  submitted 
to  them  by  the  court,  as  follows,  to  wit: 
"First.  Did  the  defendant  know,  in  fact,  at 
the  time  he  refused  to  fill  further  unliUed 


orders.  Oiat  the  plalntur  was  a  con)oratlon? 
Answer.  Yes.  Second.  Do  yuu  find  for  the 
plaintiff  or  the  defendant,  and  In  what 
amount  do  you  assess  the  damages  of  tlie 
party  in  whose  favor  you  find?  A.  For  the 
plaintiff.  In  the  sum  of  $2.(^.55."  From 
the  Judgment  entered  upon  said  verdict. 
March  24,  1892,  for  the  amount  of  damages 
so  found,  and  costs,  the  def«iddnt  brings 
this  appeal. 

0.  B.  Monroe  and  W.  W.  Boynton,  for  ap- 
pellant Rogers  &  Mann  and  Tumor  &  Tim- 
lin, for  respondent. 

CASSODAT,  J.,  (after  stating  the  facts.) 
Thla  case  is  peculiar,  in  some  oC  its  features. 

1.  The  firm  of  fflmdbolt  Boyd  &  Ca.  of 
Milwaukee,  wrote  the  defendants,  of  Cleve- 
land, November  1,  1887,  to  the  effect : 
"I'lease  enter  our  order  tor  all  steel  bow 
sockets  for  the  year  1888"  at  the  terms 
Ihereln  named.  The  defendants  wrote  at  the 
bottom  of  such  order  the  words,  "Accepted, 
subject  to  all  u^roldable  or  unforeseen 
causes,"  and  signia  the  same.  Here  was  a 
general  order  which  Implied  a  promise  to 
receive  and  pay  for  all  such  bow  sockets  as 
the  firm  might  order  for  the  year,  and  upon 
the  terms  therein  named,  and  a  general  ac- 
ceptance, which  Implied  a  promise  to  fill 
all  such  orders  as  should  be  mnde,  subject 
to  the  conditions  therein  named.  In  other 
words,  the  writing  embodied  the  mutual 
promisee  of  the  one  party  to  the  other,  and 
hence  was  based  upon  a  good  and  valuaMe 
consideration,  and  hence  was  binding  up(m 
the  respective  parties. 

2.  It  Is  contended  that  neither  the  com- 
plaint nor  the  evidence  show  that  the  plain- 
tiff corporation  was  or  Is  a  party  to  such 
written  oonti-aot  The  dissolution  of  the 
firm,  the  Incorporation  of  the  plaintiff,  and 
the  transfer  of  all  the  assets  and  property 
of  the  firm  to  the  plaintiff  by  tbe  firm,  Jan- 
uary 14,  1888,  appear  to  be  eufllclently  al- 
leged and  proved.  Upon  this  point  the  court 
charged  the  Jury:  "The  point  is  made  that 
this  bin  of  sale  did  not,  in  terms,  assign  Uils 
contract  It  may  be  true  that  there  Is  not 
a  word  in  the  bill  of  sale  which  aocuraidy 
and  legally  describes  this  executory  con- 
tract; but  it  la  so  obvious,  upon  the  face  ol 
the  paper,  that  there  was  a  manifest  Intent 
to  sell  the  whole  business,  as  \veU  as  the 
whole  property  of  the  concern,  that  I  *an 
hold  as  a  matter  of  law,  and  so  Instruct 
you,  that  this  bUl  of  sale  was  Intended  to^ 
and  did  In  fact,  transfer  this  contract  In 
question  from  tbe  former  firm  to  the  newly> 
formed  corporation.  And,  if  It  were  not  so, 
still  It  is  true  the  new  corporation  took  the 
contract,  and  claimed  it  from  that  time  for- 
ward as  its  own,  nHthout  objection  from  the 
former  firm.  It  must  have  been  without 
objection  on  their  part  because  every  mem- 
ber of  the  former  firm  was  a  member  of 
the  new  oorporatltNL  And  I  therefore  charts 
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yon,  as  a  matter  of  law,  and  dispose  of  tbls 
question  onoe  tot  all,  tiiat  tUs  oontract  was, 
80  far  as  it  was  competent  for  the  partlee  to 
do  so,  aaslsned  by  ttie  firm  who  made  it  to 
the  oorporatliHi  wbo  succeeded  that  firm." 
This  part  of  the  chnrge  appears  to  be  folly 
Jnstlfled  by  the  pleadlnss  and  the  evidence, 
and  hence  the  exceptions  to  particular  por- 
tions of  It  are  overruled. 

3.  It  Is  contended  that  the  defmdants 
never  consented  to  such  si^titutlon  of  the 
plaintiff  company  In  piece  of  the  old  firm, 
and  henoe  were  not  bound  to  fill  any  such 
orders  made  by  the  plaintiff.  The  court 
stated  to  the  Jury,  in  ^ect,  that  the  defend- 
ants "might  have  declined  to  deal  with  this 
new  corporation  upon  the  contracts  made 
with  the  old  firm,*'  had  they  seen  fit  to  do 
BO,  bat  that  they  had  not  It  appears  that 
upon  the  organization  of  the  plaintiff  com- 
pany, and  for  atXHit  two  months  thereafter, 
It  used  -the  old  billheads  or  letter  heads  of 
the  firm,  and  stamped  thereon  the  wor6B. 
•'Shadbolt  &  Boyd  iron  Co.,  aucceasora  to," 
BO  that  the  whole  billhead  read,  "Shadbolt 
&  Boyd  Iron  Co.,  suoceesors  to  Shadbolt, 
Boyd  &  Co.;"  that  at  the  expiration  of  such 
period  the  plaintiff  got  up  new  billheads  or 
letter  heads,  with  the  name  of  the  oorpora- 
tkm  and  tho  names  of  Its  officers  thereon, 
including  Its  president,  vice  president,  seC" 
retary,  and  treasurer,  and  that  the  defend- 
ants thereupon,  and  long  before  they  re- 
fused to  fill  any  ot  such  orders,  received 
numerous  copies  of  such  new  billheads  or 
letter  heads,  as  well  as  such  old  billheads, 
BO  stamped,  and  filled  the  plaintUTs  orders 
for  such  bow  sodiets  written  thereon.  Up- 
on this  p<rint  the  court  charged  the  Jiuy  as 
fcdiows:  "All  the  evidence  is.  to  the  effect 
that  after  the  diange  of  the  plaintiffs  from 
a  copartnership  Into  a  corporation  they  al- 
ways Eigued  thdrcommonlcatlons,  'Shadbolt 
&  Boyd  Iron  Co.;'  that  their  billheads  also 
Indicated  that  a  change  hod  been  made;  and 
that  after  the  first  two  or  three  mouths 
their  billheads  Indicated  that  they  had  been 
formed  Into  a  corporation,  because  they 
gave^  n<>t  merely  their  corporate  pame,  but 
the  names  of  th^  ofilcers  as  well,  aud 
Btnted  facta  upon  every  billhead  and  letter 
head  entirely  at  variance  with  the  idea  of 
the  couilniwnce  of  the  old  firm  as  a  mer- 
cantile firm.  Whatever  objections  they  made 
from  the  beginning  to  the  end  of  the  busl- 
m."S9,  they  never  did  object  that  the  plain- 
tiff wa^  a  corporatlw.  They  alwnya  made 
their  objections  upon  some  other  ground. 
So  that  I  charge  you,  as  a  matter  of  law, 
that  they  did  consent  to  this  change,  and 
did  wiUve  their  right  to  object  by  reason 
of  this  change,  and  that  they  are  as  liable 
to  the  Shadbolt  &  Boya  Iron  Company,  up- 
on the  facts  of  this  caue,  as  they  would  have 
been  If  the  firm  had  remained  Shadbolt, 
Boyd  &  Co.  I  take  the  responsibility  of 
mailing  this  decision,  and  relieving  you  from 
any  re^nslbllity  upon  It,  because  to  me 


the  eviOmoe  Is  too  clear  for  (SSapate,  and 
because  the  eridenoe  upon  wldcdi  I  base  that 
opinion  is  all  of  It  written  eridenoe. — unmis- 
takable, unambiguous,  written  eridenoe,— 
whldi  It  Is  the  duty  ot  the  court  to  construe, 
and  not  to  send  to  the  Jury."  These  scattv 
ments  are  fully  Justified  by  the  undisput^ 
eridMtce.  It  is  admitted  that  September 
m»8.  the  plaint  ordered  the  defendants  t» 
sena  to  one  of  its  customers  In  <Wiio  a  cer- 
tain nurot>er  of  such  bow  sockets;  that  Sf?i>- 
tember  17,  ISSS,  the  d^endants  answeml 
the  letter  covering  such  order,  and  ttaerdn 
objected  to  filling  such  order  on  the  sronn  J 
that  It  did  not  oome  within  the  terms  of  the 
contract,  as  understood  by  fte  parties,  but 
nowhere  objected  on  the  ground  that  racfa 
order  was  made  by  the  idalntlfl  company. 
Instead  of  the  old  firm;  and.  among  other 
things  the  defendants  therein  stated:  '^oo 
also  told  the  writer,  when  he  called  npoo 
yon  later  on,  after  contract  had  been  made, 
that  we  could  count  on  S.  B.  Iron  Co.  for  as 
many  as  they  had  taken  during  18S7  frofn 
TopUff  &  Ely."  It  is  conceded  that  the  cnU 
which  the  writer  of  that  letter  so  made 
upon  the  platntlfl  was  In  March,  188S,  or 
In  June,  1SS8.  Thus  It  appears  tliat  the  de- 
fendants were  expn-ssly  "told"  as  early  as 
June,  ISSS,  that  they  had  been  doing  busi- 
ness with  the  "S.  B.  Iron  Co."  Instead  of 
the  old  firm,  so  that  the  defendants  not  only 
nad  the  constructive  noHoe  by  way  of  the 
billheads  and  lett^  heads,  mentJoaed,  but 
also  actual  notice,  as  eoriy  as  June,  ists. 
Besides,  the  Jury  expressly  found  tiiat  tlie 
defendant  knew.  In  fact,  at  the  time  be  re- 
fused to  fill  further  unfilled  orders,  that  the 
plaintiff  was  a  corporation. 

4.  It  appears  that  the  defendanta  and  the 
TopUff  &  Ely  Company,  a  corporation  of 
El^-rin,  Ohio,  the  only  manufacturers  of  siu-h 
patented  bow  sockets,  entered  Into  an  agrei.-- 
ment  April  2,  188S,  whereby  It  was  agreeil. 
in  effect,  that  such  bow  sockets  should  there- 
after be  sold  by  them,  respectively,  at  prioi>s 
to  be  fixed  by  a  committee  tb^dn  agreed 
upon,  and  for  no  less:  provided,  bowowr, 
that  such  agreement  should  not  indade  or 
prohibit  either  party  from  filling  or  comply- 
ing with  any  former  contract;  that  in  pur- 
suance of  such  agreement  the  manufactur- 
er's price  of  such  bow  sockets  was  increased 
In  July,  ISSS,  10  cents  on  each  set,  and  Sep- 
tember 2,  l^S,  another  Increase  was  made, 
of  10  cents  on  each  set,  making  a  total  In- 
crease of  20  cents  on  each  set  over  and 
strove  the  price  named  In  the  contra'ct  upon 
which  this  action  is  based.  The  result  was 
that  the  plaintiff  was  thereby  enabled  to 
sell  such  bow  sockets  so  ordered  from  the 
defendants  at  a  lower  price  than  the  price 
so  fixed  by  such  committee;  and  so  It  hap- 
pened, in  September,  ISSS,  that  dealers  la 
Ohio,  who  had  previously  purchased  of  such 
manufacturers,  ordered  of  the  plaintiff  a 
large  number  of  such  bow  sockets,  and  there- 
upon the  plaintiff  ordered  the  d^endants  to 
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ship.  In  tbe  aggrogaf e,  1.248  sets  of  such  bow 
sockets,  directly  to  sndi  Obio  deolns.  whldi 
tlie  defendants  ntfosed  to  do,  on  tbe  groond 
that  sndi  onlen  were  not  wttUn  tiie  scope 
of  the  contract,  and  not  within  the  contem- 
plation of  the  parties  thereto  at  tbe  time  of 
making  tbe  contract  Upon  tlUa  point  tbe 
court  charged  the  jury  that  "there  bas  bem 
some  dlscnsslon  as  to  vbetber  or  not  the 
dtrfendants  were  required  to  flU  some  of  the 
orders  that  were  sent  to  them.  fHiere  was 
a  cone«n  called  the  Handlton  Bi^sT  Oom- 
pany,  ibat  made  an  <»der  whkdk  th^  re- 
fused to  fill,— I  do  not  know  npmi  what 
Kronnd  «cept  ^t  It  was  too  large  an  or- 
der, ^niere  was  another  man,  by  Hie  name 
of  CoopH;  for  whose  ben^t  tiie  plaintiff 
made  an  order,  and  directed  the  goods  to  be 
delivered  to  him.  ^Elie  plaintiff  bad  a  pw- 
fect  rlf^t,  In  ttie  ordtnaty  course  of  busktess, 
to  order  goods  d^vered  direct  to  customers. 
It  was  not  necessary  that  all  goods  diould 
be  sent  to  MQwankee,  and  then  sent  off 
again.  It  Is  the  ordinary  course  of  bnalness, 
as  doubtless  some  of  yon  nndrastand,  for 
wholesalers  or  jobbers,  ^eo  they  are  orders 
Ing  goods  from  a  tectory,  to  order  ihem  to 
be  shipped  direct  to  their  costomeis,  and 
tbere  hi  ordlnarlfy  no  objection  to  that"  We 
are  constrained  to  bold  that  It  was  error 
for  tbe  court  to  thus  charge  the  Jury,  as  a 
matter  of  law,  that  the  defendants  were 
bound,  under  the  contract  to  All  such  or- 
ders. In  an  aetlaa  fbr  the  breach  of  an 
executory  contract  for  the  sale  and  dellToy 
of  pwsonal  property,  12te  damages  should  be 
limited  to  sufdi  as  may  naturally,  or  accord- 
ing to  Uie  usual  course  of  things,  fairly  and 
reasonably  arise  from  such  breach  of  the 
contract  Its^,  or  from  such  breach  com- 
mitted under  drcumstances  In  the  contem- 
plation of  both  parties  at  the  time  of  mak- 
ing the  contract  Certainly,  such  may  be 
fairly  regarded  as  tbe  result  of  the  Bn^Hsh 
cases.  Hadley  r.  Baxendale,  9  Exch.  341; 
Home  T.  Railway  CJo.,  L.  B.  7  O.  P.  583,  U 
R.  8  C.  P.  131;  Mbiuger  t.  Armstrong,  U 
R.  9  Q.  B.  473;  Hobbs  t.  Railway  Co.,  L.  R. 
10  Q.  B.  Ill;  McMohon  v.  Field,  7  Q.  B. 
Div.  504:  Hamilton  t.  Magill.  L.  B.  12  Ir. 
202;  Boi«niB  t.  Nugent  15  Q.  B.  Dlv.  85. 
Tliese  adjudications  differ  somewhat  In  the 
language  employed,  but  it  Is  believed  that 
they  are  all  to  subatantially  the  same  Im- 
port This  court  has  repeatedly  sanctioned 
such  proposition.  Candee  v.  Telegraph  Co., 
34  "Wis.  471;  Wal^  v.  Railway  Co.,  42  Wis. 
23;  McNamara  v.  Village  of  Cllntonvllle,  62 
"Wis.  211.  22  N.  W.  Rep.  472;  Thomas,  B.  3c 
W.  ManuTg  Co.  v.  ^yabash,  St.  L.  &  P.  By. 
Co..  62  Wis.  &49,  22  N.  W.  Rep.  827.  Tbe 
contract  in  tbe  case  at  bar  is  silent  as  to 
where  the  defendants  were  to  ship  the  bow 
sockets.  Slmdbolt  Boyd  &  Co.,  at  the  time 
of  making  the  contract,  were  doing  business 
la  Milwaukee,  They  simply  directed  the  de- 
fendants to  enter  th^r  order.  The  question 
bi  whether,  in  making  the  contract,  the  par^ 


tlea  contemplated  tiiat  sndi  shipments  should' 
be  made  hy  the  defoidants  to  wheresoevM- 
and  to  whomsoerer  the  plaintiff  mJ^t  di- 
rect Tbe  contract  In  this  regard  is  uncer- 
tain and  ambiguous.  Thus,  Brett  J.,  in- 
one  of  the  cases  dted,  speaking  ot  the  three 
phases  of  the  rule  of  damages,  as  laid  down 
In  the  leading  case,  said.  In  effect,  that 
whetiier  the  damage  claimed  was  the  proba- 
ble consequence  of  tbe  breach,  or  "whether 
It  was  In  tbe  ctmteniplatlon  of  the  parties 
when  the  contract  was  made,"  were  rather 
Qnesthms  ot  fiict  for  a  jury,  than  of  law, 
j  Ifor  the  court,  to  determine.  7  Q.  B.  DIt. 
066.  Other  cases  dted  are  of  a  similar  Im- 
port  Whenever,  as  here,  the  contract  Is- 
sUent  or  ambiguous.  It  must  necessarily  be 
a  qnestjim  for  the  jtuy,  upon  le^tlmate  evi- 
dence. NUson  T.  Morse,  52  Wis.  240,  8  N.  W. 
Rep.  l;  Swanke  t.  McOarty,  81  Wis.  112. 
51  N.  W.  Bep.  92;  Dana  v.  Fiedler,  12  N. 
T.  40.  We  must  hold  that  the  glTlng  the  por- 
tion of  the  chaj^  last  quoted  was  error. 

5b  As  Indicated,  tiie  oontract  was  '*tor  all 
steel  bow  sockets  for  the  year  IBSS."  Upon 
that  pt^t  the  court  among  other  things, 
cbaiged  the  jury  "that  tbe  w<«ds  *aU  ste^ 
bow  sockets'  mean  'all  that  we  shall  re- 
quire or  buy  or  use  tar  the  year  ISSa'  And 
the  words  '1888'  mean  from  the  flrst  day  of 
January,  1888,  to  the  last  dJ^  of  Becwnber- 
ct  that  year.  It  does  not  Incdude  part  of 
1887.  and  does  not  terminate  until  the  end 
of  1888.  *  •  *  Tbe  plalntlfl  brou^t  this- 
siflt  on  the  12th  dsy  of  February  ancceedinff 
the  year  1888,  and  his  damages  are  limited 
to  the  loss  of  business  and  profits  down  to 
that  time,  and  may  not  be  extended  b^nd 
it  It  he  anticipated  farther  damage  or  loss, 
he  had  his  option  to  wait  aud  bring  his  suit 
later,  so  as  to  include  such  antldpated  dam- 
ages or  losses.  *  *  *  It  was  his  right 
upcm  the  narrowest  constructl<Hi  of  bis  ocm- 
tract  to  be  supplied  at  the  end  of  the  year 
with  the  amount  of  stock  which  he  usually 
carried  on  hand.  And  upon  my  construc- 
tion of  the  contract  it  was  Ills  right  to  have 
on  hand  at  the  end  of  tbe  year  as  large  a  lot 
of  bow  sockets  as  be  hod  a  reasonable  ex- 
pectation of  being  able  to  sell  at  a  prc^t."' 
As  indicated,  the  contract  was  made  two 
months  before  Jauuary  1,  1888.  As  we  con- 
strue it  Shadbolt  Boyd  &  Co.  were  at  IU>- 
erty  during  those  two  montbs  to  commence 
ordering  mich  bow  sockets  as  might  be  nec- 
essary for  their  prospective  trade  to  com- 
mence January  1,  1888,  and  to  end  Decem- 
ber 31,  1888;  but  neither  they  nor  the  ploin- 
tifl,  as  their  successor,  had  any  right,  under 
the  contract,  to  order  such  goods  during  the 
year  1888  ft>r  the  trade  of  1889.  It  is  true, 
as  indicated  In  another  portion  of  tbe  charge, 
that  "the  year  1888"  are  words  of  Uuiita- 
tion,  so  far  as  the  plalntUt  is  concerned;  but 
snch  limitation  was  conOned  to  the  period  Id 
which  soles  of  the  goods  so  ordered  were  to 
be  made  by  Shadbolt,  Boyd  &  Co.,  and  the 
plalntlfl  as  thdr  sooceseor,  but  not  as  the 
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peiiod  la  whldi  tbdU*  orders  for  mcb  gooda 
were  to  be  made.  For  tiiese  reasons  we 
think  the  parUcnlar  portkNw  of  the  charge, 
last  quoted,  were  erroneous,  In  aUowing 
damages  for  losses  In  the  plaintiff's  trade  be- 
tween I>ecember  31,  1888,  and  February  12, 
1888.  on  the  theory  that  the  plaintiff,  under 
the  contract,  hod  the  "rii^t  to  baTe  aa  hand 
at  the  end  of  the  year  as  large  a  lot  of  bow 
■ookets  as  he  had  a  reasonable  oqtectatim 
of  being  able  to  sdl  at  a  profit" 

6.  If  the  d^oidants  ftdled  to  flU  orders  fur 
SDCh  bow  sockets,  properly  made  by  the 
plain  tiff  under  the  contract,  then  the  plain- 
tiff is  entitled  to  an  l^Hniate  damagee  re- 
sulting from  such  breach.  It  is  conceded 
that  the  venUct  includes  some  damages  for 
such  bow  sockets  nerer  ordered  by  the  plain- 
tiff. The  theory  upon  which  sudi  damages 
are  claimed  is  tliat  the  defeaidants,  by  let- 
ter dated  October  1,  18H8,  declined  to  fill 
two  qiedflo  (nnlers  from  the  plaintiff  to  ship 
directly  to  certatai  Oldo  dealers,  and  also 
wrote  to  the  plaintiff,  "We  aball  ship  no 
more  socdcets  on  any  of  your  unfilled  ordos." 
tt  Is  ocmtended  that  tbte  was  an  ecpress  re- 
tiual  by  the  defendants  to  fnrthw  perform 
their  oontraeL  The  expression  nsed  may, 
however,  be  fairly  construed  as  applicable 
only  to  prior  outstanding  and  "imfilled" 
orders;  and  for  aught  that  appears  they  may 
all  hare  been  wders  to  sUp  direct^  to  out- 
ride dealers,  and  not  to  the  plaintiff  Itself, 
and  which,  as  Indicated,  the  defendants 
cOalm,  did  not  come  within  the  aoope  of  the 
contract.  The  difficulty  with  such  conten- 
tion Is  the  uncertainty  as  to  loss  of  profits 
on  bow  sockets  never  ordered  by  the  plain- 
tiff, and  which  the  evidence  foils  to  show 
tliat  the  plaintiff  had  an  (V)portuDlty  of  seU- 
Ing.  Remote,  contingoit,  uncertain,  and 
speculative  damages  are  excluded  by  all 
well-considered  adjudications.  Bradley  v. 
Denton,  8  Wis.  557;  Brayton  t.  Chose,  Id. 
466;  Hhepard  v.  Gaslight  Co..  15  Wis.  318; 
Thomas,  B.  &  W.  ManuTg  Co.  v.  Wabash, 
St  I*  &  P.  Ry.  Co.,  62  Wis.  842.  22  N.  W. 
Rep.  827;  Poposkey  v.  Munkwltz,  68  Wis. 
322,  32  N.  W.  Rep.  35;  Griffin  v.  Oolver,  16 
N.  Y.  489;  McKlnnon  v.  McEwan,  48  Mich. 
106, 11  N.  W.  Rep.  82a  Upon  reviewing  the 
anthorltles  upon  this  subject  the  late  Mr. 
Justice  Lamar,  speaking  for  the  whole  court, 
In  Howard  v.  Hanufacturing  Co.,  139  U.  S. 
206,  11  Hup.  Ot.  Hep.  500,  weU  said:  "The 
grounds  upon  which  the  general  rule  of  ex- 
cluding protkts,  In  estimating  damages,  rests, 
are:  (1)  That  In  the  greater  number  of 
cases  such  expected  profits  are  too  dependent 
upon  numerous,  tmcertalu,  and  changing  con- 
tingencies to  constitute  a  definite  and  trust- 
worthy measure  of  actual  damages;  (2)  be- 
cause such  loss  of  profits  Is  ordinarily  re- 
mote, and  not,  as  a  matter  of  course,  the  di- 
rect and  immediate  result  of  the  nonfullUl- 
ment  of  the  contract;  (3)  and  because,  most 
frequently,  the  engagement  to  pay  such  loss 
«f  profits  la  ease  at  defiiult  in  the  perform 


manee  Is  not  a  part  of  the  oontract  Itself, 
nor  can  It  be  implied  from  Its  nature  and 
terms.  •  •  •  Bnt  It  Is  equally  weU  set- 
tled that  the  profits  which  would  have  been 
realised  had  the  contract  ben  performed, 
and  which  have  been  p revolted  by  Its 
breach,  are  Included  In  the  damages  to  be 
recovered  In  every  cose  where  such  profits 
ore  not  open  to  tiw  objection  of  nncertainty 
or  of  remotoiess,  or  where,  from  the  ex- 
press or  Implied  tenns  irf  the  etmtract  itseir. 
or  the  specbil  drcnmstances  under  wlil^  It 
was  made,  it  may  be  reaaonabl}-  presumed 
that  they  were  within  the  intent  and  mutual 
und»standing  at  both  parties  at  the  time  it 
was  entered  iata."  By  the  oontract  the 
plahitlff*s  assignor  entwed  its  general  or 
der  for  bow  sockets,  as  indicated,  to  be 
followed  \ry  apetABo  orders  firom  time  to 
time.  The  defendants  can  only  be  held  lia- 
ble, upon  the  principles  motioned,  for  their 
Cailure  to  fill  such  8pe<dflc  orders  as  weiv 
rii^tfUlly  made  onder  the  contract,  <»r  for  the 
loss  at  pn&tB  on  sales  whldi  Oie  plaintiff 
had  the  opportunity  of  making,  and  would 
hare  made,  had  not  the  defendants,  in  ad- 
vanoe,  refused  to  fill  any  more  such  orders. 
The  Judgment  of  the  drotdt  ooort  is  revwsed, 
and  the  cause  Is  remanded  for  a  new  trial 


STATE  ex  rel.  BDGERLY  v.  CURRIE. 

State  Auditor. 
(Supreme  Court  of  North  Dakota.    May  31, 
1893.) 

Cl.BKK  OF  KaII.UOAD  COMMISi<IONEKS  — CuMPIfN>A- 

tion—Statctks— Repeal  Br  Implication. 

1.  Sections  82-84  of  the  constitation  of 
this  state  are  considered  In  connectioa  with 
chapters  122.  123,  125,  126.  128,  187,  188,  and 
cbapters  9  and  10  of  the  I^ws  of  ISOO,  and 
chapter  9  of  the  Laws  of  1891:  and,  btiit. 
that  said  eonstitntlonal  provisos,  and  said  stat- 
utes of  the  state,  are  m  conflict  with,  and  rp- 
litignant  to,  sectioo  27  of  chapter  110,  Laws 
1881),  and  heuce  said  section  27  was  never  in 
force  In  this  state. 

2.  The  state  auditor  has  no  authority,  un- 
der existing  laws,  to  issue  warrants  oo  the 
state  treasurer  to  pay  th"  salary  of  the  clerk 
or  secretary  of  the  commissioners  of  railroads 
upon  a  basis  of  Sl,500  per  annum,  as  Sxed  by 
section  27,  c.  110,  Laws  1889.  Accordingly. 
k^d,  that  the  state  auditor  lawfully  refused  tn 
issue  such  warrants  to  the  relator,  who  held 
the  position  of  secretary  from  Janour  4,  1801, 
until  the  end  of  January,  1892.  The  salaiy 
annexed  to  said  position  is  91,000  pw  annum. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Burl^^  coun- 
ty; W.  H.  Winchester,  Judge. 

Mandamus  proceeding.  Defendant  appeals 
from  a  final  order  of  the  district  court  of 
Burleigh  county,  (W.  H.  Winchester,  J..t 
which  order  directs  the  defendant  to  Issue 
warrants  for  relator's  official  salary,  as  sec- 
retaiy  of  the  commissioners  of  railroads,  at 
the  rate  of  $1,SOO  per  annum.  Reversed. 

W.  H.  Standieh,  Atty.  Gen.,  tat  appellant. 
M.  J.  Bdgerly,  for  respondent 
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WALUN,  J.  The  rdator  woa  apptrinted 
■ecretaij  of  the  commlssioBeri  ctf  rallroadB 
tm  Febnuuj  4,  1891,  and  seired  la  that 
capadty  from  said  date  until  the  end  of 
JannaiT,  1882.  The  relator  clalmB  that  flie 
salary  allowed  by  law  to  such  secretary  Is 
^1,600  per  ammm,  and  has,  upon  that  as- 
snmptlon,  made  oat.  In  dne  form,  his  month- 
ly acconnta  for  salary  dnrUig  said  period, 
and  has  from  time  to  time  ivesented  the 
same  to  Hie  respondent,  as  state  auditor, 
and  demanded  waixanta  npon  the  state 
treasurer  for  snch  amonnts.  The  auditor 
lias  refused,  and  still  refuses,  to  Issue  war- 
rants to  the  rdatin-  npon  Hib  basis  of  a  sal- 
ary of  |l,50(k  The  court  b^Iow  directed  the 
dtfendant  to  issae  the  warrants  as  demand- 
ed. The  focts  are  conceded,  and  the  sole 
qaestton  presented  for  the  determination  of 
the  conrt  Is  irtiether  relator's  salary  Is,  or 
Is  not,  |1,S00  a  year.  If  it  Is  that  amount, 
the  order  appealed  from  must  be  affirmed; 
otherwise.  It  must  be  reversed.  The  solution 
of  the  question  must  torn  upon  the  construo- 
tton  to  be  glTen  to  certain  constltatlonal 
jHTOvMons  and  statutes  which  bear  upon  the 
mbject-matter. 

Caiapter  110  of  tiw  Laws  of  1889  embraces 
an  act  of  the  legldatnie  of  tba  territory  of 
Dakota,  which  act  amends  an  act  of  1885, 
entitled  "An  act  to  provide  for  the  estabUsh- 
ment  of  a  board  of  railroad  commissioners, 
deflidng  their  dnttes,"  etc.  Both  acts  an- 
thoilzed  the  goremor  ot  the  territory,  by 
and  with  the  advice  and  consent  of  the 
coandl,  to  appoint  three  persfxaa  biennially, 
to  be  "and  oonstltate  a  board  of  raUroad 
commlsakmers."  Section  6  of  the  act  of 
1885  waa  re-enacted  without  change,  and 
constituted  section  2T,  c.  110,  Laws  1889. 
Said  section  is  as  follows:  "Hie  said  com- 
mlsBloneiB  shaU  hold  tiielr  office  at  such  place 
as  they  shall  determine.  They  shall  each 
recelTe  a  salary  of  $2,000,  to  be  paid  as  the 
salaries  of  the  oth^  territorial  officers  are 
paid,  and  shall  be  provided,  at  the  expense 
of  the  territ(«y,  wtfli  necessary  office  fural- 
ture  and  stationery;  and  they  shall  have 
authority  to  appoint  a  secretary,  who  shall 
rec^ve  a  salary  of  $1,500  per  annum."  This 
section  Is  «EpUcit.  and  under  It  the  terri- 
torial board  of  railroad  commissioners  "had 
authority  to  appoint  a  secretary."  nnd  when 
appointed  the  secretary's  salary  was  $1,000 
a  year.  This  section  was  in  force  when  the 
state  constitution  went  Into  effect,  in  the 
year  1889;  and  It  becomes  necessary  to  in- 
quire whether  It  was  In  force  during  the 
time  when  the  relator  was  In  office,  because 
It  is  not  claimed  that  any  statute  has  been 
passed  by  the  state  legislature,  in  terms, 
creatlufc  the  office  of  secretary  of  the  "com- 
ndssloners  of  rallroada"  The  rdator's  claim 
is  that  such  office  has  been  recognized  by 
state  legislation,  and  that  no  state  enact- 
ment Is  In  conflict  with  the  provisions  of 
section  27,  relating  to  the  appointment  and 
nalaxT  of  a  secretary,  and  hence  that  the 


same  are  In  force.  If  the  poritlon  tt  sec* 
retary  of  the  commlsslnners  of  railroads  Is, 
under  section  27.  a  distinct  state  office,  and 
one  whidi  exists  sepamtely  and  apart  from 
the  position  of  a  clerk  of  the  commissioners 
of  railroads.  It  would  be  the  duty  of  the 
state  auditor,  under  the  annual  appropria- 
tion act,  approved  February  27,  1891.  (chap- 
ter 10.  Laws  1881.)  to  Issue  the  warrants 
demanded  hy  the  relator  as  the  Incumbent 
of  sndi  office^  That  the  rdator  was  appotn^ 
ed  to  the  office  of  secretary  by  the  commis- 
sioners of  railroads  Is  not  questioned. 

Turning  to  the  stete  law  we  find  that  see- 
Hon  82  of  the  constttntlm  provides  that 
"there  shall  be  chosoi  by  the  qualifled  elect- 
ors of  flie  state  •  *  «  three  commission- 
as  of  railroads.  •  •  •  They  shall  sever- 
ally hold  thrir  offices  at  the  seat  of  govem- 
ment  for  the  term  of  two  years,  and  until 
their  socceasMB  are  elected  and  duly  quoli- 
fled."  Section  83  provides:  "The  powers 
and  duties  of 'the  commlsslonera  of  railroads 
shall  be  as  prescribed  by  law."  Section  84 
fixes  the  annual  salary  of  such  commission- 
ers at  $2,000.  The  state  constitution  con- 
tains no  further  provisions  rdatlng  to  com- 
mlssioners  of  railroads,  and,  as  has  been 
seen.  It  confers  npon  them  no  powers  or 
duties,  bnt,  on  tiie  contrary,  declares  that 
thdr  powers  and  duties  "shall  be  as  pre- 
scribed by  law."  The  I^lslatnre  of  Hie 
state,  at  Its  first  session,  enacted  a  great 
namber  and  variety  of  statutes  defining  the 
powers  and  prescribing  the  duties  of  the 
"commissioners  of  railroads;"  but.  so  far  as 
we  can  see,  no  statute  of  the  state  has  ever 
created.  In  terms,  the  office  of  secretety  ct 
the  commissioners  of  railroads,  or  author- 
ised such  commissioners,  or  any  one  tSae, 
to  appoint  an  <^cer  of  that  name.  See 
chapters  122.  123.  125,  12^  128,  187^189, 
Laws  1880.  Upon  this  stete  of  facte  the 
question  arises,  under  the  law,  whether 
there  Is,  independent  of  deikshlps,  an  office 
of  "secretory"  of  the  commissioners  of  rail- 
roads In  the  state  of  North  Dakota.  If  the 
law  has  not  created  such  an  office  It  will 
be  conceded  that  the  commissioners  could 
not  do  so- tiie  mere  act  of  appointing  the 
relator  to  sudi  an  office;  much  less  would  such 
appointment  operate  to  authorize  the  stete 
auditor  to  draw  warrants  on  the  treasurer, 
as  and  for  the  salary  of  such  secretary,  at 
the  rate  of  $1,500  per  annum.  No  money 
can  be  drawn  from  the  state  treasury  with- 
out authority  of  law.  If  there  Is  any  law 
which  win  justify  paying  the  relator  a  sal- 
ary of  $1,500  per  annum.  It  Is  conceded  that 
it  must  be  found  in  section  27  of  the  act  of 
1889.  which  we  have  quoted  above,  and 
which,  the  relator  contends,  la  still  In  force. 

The  attorney  general  cites  chapters  9  and 
10  of  the  Laws  of  1S!K>  to  show  that  section 
27.  supra,  has  been  re[)ealed  by  necessiiry  Im- 
plication. If  not  In  tPi-ms.  Ch.iptpr  9  la  enti- 
tled "An  Act  to  Provide  Clerk  Hire  for  the 
Tarioas  State  Ufficos,  and  Uaklng  Appropri- 
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atioD  Therefor."  Chapter  10  is  an  amend- 
ment of  chapter  9.  Section  1  of  chapter  9, 
as  amended,  proTldes:  "The  foUowlog 
amotmta  are  hereby  fixed  and  allowed  for 
clerk  hire  of  tbe  several  state  ofllcers  here- 
after mentioned,"  etc.  Section  1  then  goes 
on  to  provide  clerk  hire  for  the  goveraor's 
office,  and  all  other  state  offices,  and  con- 
cludes In  the  following  langaage:  "Commis- 
sioners of  railroads,  one  thousand  dollars  per 
annum."  The  proviso  of  section  1  Is  as  fol- 
lows: "Provided,  that  all  clerical  appoint- 
ments Bball  first  be  referred  to  the  fmremor 
for  his  approvaL"  Section  2  provides  for  a 
continuing  annual  appropriation  for  snch 
clerk  hire.  Sectl<Hi  ^the  emergency  section 
— declares,  as  a  reason  wiiy  the  act  should 
go  into  Immediate  effect,  that  there  ^as 
then  existing  "no  provision  by  law  for  the 
payment  of  any  clerk  hire  for  the  several 
state  officers."  A  summary  of  these  statu- 
tory provisions  will  show:  (1)  That  tbe  state 
legislature,  at  its  first  session,  after  clothing 
the  commissioners,  then  newly  elected  by  the 
people,  with  extensive  powers,  some  of  which 
were  of  a  nature  to  require  the  services  of  a 
clerical  assistant,  authorized  the  said  com- 
mlssloners,  with  the  approval  of  the  gov- 
ernor, to  appoint  a  clerk  to  serve  the  com- 
missioners. (2)  The  legislature  provided  a 
continuing  mtit^ti"!  salary  for  the  clerk  so  to 
be  appointed.  (3)  The  le^slatnre  itself  de- 
clared, in  effect,  In  the  emergency  clause  of 
the  statute,  that  there  was,-  when  the  act  was 
passed,  no  other  existing  law  which  author- 
ized the  commissioners  to  appoint  a  i>er8on 
to  perform  their  derlcal  work.  Section  4 
reads:  "All  acts  and  parts  of  acts  In*  con- 
flict with  the  provisions  of  this  act  are  here- 
by repealed."  We  are  convinced,  after  care- 
ful consideration,  that  the  state  constitution, 
which  creates  three  commissioners  of  rail- 
roads to  be  chosen  by  pt^ular  vote,  when 
read  in  connection  with  tbe  comprehensive 
body  of  statutes  enacted  at  the  first  session 
of  tbe  state  legislature,  covering  all  of  the 
ground  embraced  In  the  territorial  laws  upon 
the  same  sabjects,  must  be  he3d  to  have  ef- 
fected a  total  abrc^tton  of  all  terrttorlal 
statutes  which  created  a  board  of  railroad 
commissioners,  and  defined  their  powers  and 
dutiee,  Including  the  power  to  appoint  a  sec- 
retary of  the  board.  The  creation  of  the  con- 
stitutional officers  to  be  elected  by  the  voters 
necessarily  implies  the  abolition  of  the  board 
appointed  by  the  governor,  as  the  two  sets  of 
offl(%r8,  in  the  same  aphere  of  duty,  could  not 
coexist,  and  exercise  Uielr  powers,  without  a 
clash  In  Juriadlctlon.  All  duties  which,  nndM' 
territorial  laws,  were  devolved  upon  tbe 
board,  are  now  cast  upon  the  commlsBloners 
of  railroads,  by  statntM  ipaased  since  state* 
hood,  except  <mly  tbe  duty  of  ^ppotnting  an 
officer  who  was  described  in  tlie  territorial 
statute  aa  a  Mcretaiy*  which  officer  was  to 
be  appobited  by  the  board,  without  rtf  erence 
to  tlie  approval  of  tike  governor,  whereas, 
under  state  law,  the  commlBaioQers  are 


empowered  to  appoint  a  clev-k.  but  sucb  ap- 
pointment does  not  take  cfFect  until  appruveil 
by  the  governor  of  the  state.  The  feature  of 
the  approval  of  the  governor,  reqnircd  by  tbe 
state  statutes  of  both  1690  and  1891,  marks  a 
clear  departure  from  the  old  system,  and  In- 
dicates to  our  mind  a  purpose  In  tbe  state 
legislature  to  aboU^  tbe  old  system  of  allow- 
ing the  board  to  appoint  a  secretary  witL  ut 
consulting  the  governor,  and  sulwtitutlug 
therefor  the  plan  of  executive  approval  of 
such  appointment  The  two  systems  of  fill- 
ing the  two  clerical  offices  In  question  differ 
so  radically  that  we  are  satisfied  that  the 
state  legislature  Intended  to  wipe  out  the  old 
method,  and  substitute  another.  We  think 
the  legislative  Intent  was  to  cast  tbe  same 
clerical  duties  which,  under  the  twritoria* 
re^me,  were  to  be  perfotmed  by  an  officer 
called  a  "secretary,"  upon  a  functloDary  who, 
under  the  state  statutes,  is  denominated  botb 
"secretary"  and  "clerk."  The  terms  "clerk** 
and  "secretary,"  as  upplted  to  subordinate 
ministerial  functionaries,  are.  by  popular  us- 
age, synonymous  terms,  and  are  frequently 
used  Interchangeably.  This  use  Is  also  strid- 
ly  accurate,  according  to  the  accepted  stand- 
ards of  the  language.  One  definition  of  the 
term  "secretary,"  as  given  In  Webster's  Dic- 
tionary, is:  "A  person  employed  to  write  or^ 
ders,  letters,  dispatches,  public  or  private  pa- 
pers, records,  and  the  like;  an  official  scribe, 
amanuensis,  or  writer."  The  same  authority, 
under  the  word  "clerk,"  says:  "In  some 
cases, 'clei^'  Is  synonymous  with  Secretary;' " 
also,  that  a  clerk  is  "one  who  ts  employed  to 
keep  records  and  accounts;  a  scribe;  a  pen- 
man; an  accountant;  as  the  clerk  of  tbe 
court"  A  striking,  as  well  as  strictly  perti- 
nent, example  of  tbe  Interchangeable  use  of 
the  terms  "clerk"  and  "secretary,"  ts  found  in 
the  law  we  are  considering.  As  we  have 
seen,  section  0,  e.  126.  Ijiws  1885.  expressly 
antbMized  tbe  board  to  appoint  a  secretaiy. 
A  salary  was  provided  for  such  aecretaiy. 
But  a  careful  penual  of  the  entire  chapter 
will  disclose  the  fact  that  not  a  single  dutft 
dericnl  or  otherwise,  was  devolved  bj  the 
act  upcm  any  official  of  tiuit  name,  while,  <» 
the  contrary,  one  du^,  at  least,  of  a  clerical 
nature,  was  expready  cast  iqion  a  subordi- 
nate of  the  board,  who  was,  In  terms,  denom- 
inated a  "clerk;**  and  no  officer  called  a 
"clerk"  was  authorized  to  be  appointed  or  em- 
ployed, Iqr  the  territorial  atatuta  Secti<m  S 
of  Bald  chapter  128  authorized  the  territorial 
board,  under  owtabt  fdrcumstanoeS)  to  serve 
a  written  notice  upon  railroad  corpomti«i!«. 
The  statute  required  tbe  notice  to  be  served 
by  leaving  a  copy  thereof,  "certified  by  Uif^ 
commissioners'  clerk,  with  any  station  agmt." 
Unquestionably,  swfli  writtai  notice  coitfd 
have  been  lawfully  certified  by  the  secretary 
of  the  board,  not  only  because  tbe  board  hn<l 
no  clerk,  and  was  not  authorised  to  appoint 
any  functionary  oC  tiiat  name,  but  tor  the 
further  reason,  as  has  been  shown,  that  tbe 
two  word%''derk"and"secretaiTi"a>  appU^ 


Digitized  by 


:n.  d.) 


STATE  e.  OURBIifi. 


861 


to  such  a  functionary,  ate  wed  ttuercnucea^ 

ileapond«it's  counsel  cites  the  toOowis^  ck- 
cerpt  from  section  10,  c.  122,  Lava  1890, 
to  show,  quoting  from  his  brief,  that  'It  waa 
•evidently  the  intention  of  the  lestslature  of 
the  state  of  North  Dakota,  of  the  year  1890, 
ttutt  a  cleitc  or  clerks  should  be  employed 
In  the  office  of  the  secretary  of  the  commis- 
sioners of  railroads,"  viz.:  "Said  commis- 
sioners shall  inform  such  railroad  company, 
by  a  notice  thereof.  In  writing,  to  be  served 
■as  a  summons  In  cItII  actions  required  to 
be  served  by  the  statutes  of  this  state  In 
actions  against  corporations,  when  certified 
by  the  clerk  or  secretary  of  the  railroad  com- 
missioners." To  our  mind  this  statutory 
pi-OTldon  furnishes  only  another  Instance  of 
the  interchangeable  use  of  the  terms  "derk" 
and  "secretary,"  as  descriptive  of  a  subordW 
nate  functionary,  whose  duties  are  minis- 
terial and  clerical  in  character.  We  think 
both  terms  wera  used  in  the  statute  to  more 
fully  describe  the  suboi'dlnate  functionary, 
whether  called  "clerk"  or  "secretary."  Sec- 
tion 1  of  chapter  9,  Laws  ISSl,  la  also  cited 
by  respondent  to  show  that  there  is  such  an 
ofllcer  as  secretary  of  the  oommlssloners 
of  railroads.  If  considered  by  Itself,  and 
wholly  diTorced  from  other  features  of  the 
statute  relating  to  the  same  matter,  the 
section  would  possibly  tend  to  support  re- 
spondent's contention  that  there  Is  a  state 
olhccr  called  a  "secretary  of  the  commis- 
sioners," and  that  that  crfficer  has  been  al- 
lowed 11,000  per  annum  to  disburse  as  olerk 
hire  to  his  subordinates.  But  this  theory 
l)(H?ome8  untenable  when  we  recall  the  faot 
that  there  nerer  was  a  statute  whl^ 
any  construction  possible,  conferred  upon 
the  secretary  of  the  board,  or  upon  any  oth- 
er person  or  board,  the  power 'to  appoint  a 
subordinate  to  render  clerical  assistance  to 
the  secretary,  or  in  the  secretary's  office. 
We  think  that  we  have  shown  that  the 
obTious  purpose  of  the  state  laws,  when  con- 
sidered together,  is  to  annul  the  laws  of  the 
territory  upon  the  same  8ubject>matter,  and 
to  confer  upon  the  commissioners  of  rail- 
roads chosen  by  the  people  new  and  ad- 
ditional powers,  Including  that  of  appoint- 
ing, with  the  approval  of  the  governor,  a 
clerical  assistant,  whose  salary  la  fixed  at 
$l.OiK)  a  year,  and  who  Is  referred  to  In  the 
act  of  1800  as  a  "clerk."  and  In  the  act  of 
ISDl  as  "secretary." 

It  appears  that  the  point  in  gnestlon  has 
not  before  arisen  in  the  state.  The  law  In 
<Iuestlon,  as  practically  constraed  by  the 
several  state  auditors,  has  been  held  to  be 
adverse  to  the  relator's  construction.  Prior 
to  the  relator's  appointmeut,  and  since  the 
state  was  admitted,  two  persons  had  been 
appointed  to  the  position  held  by  the  re- 
lator. Tts.  F.  W.  Fancher  and  Harvey  Harris. 
Both  were  paid  salaries  at  the  rate  of  |l,000 
a.  year.  While  It  la  true  that  the  relator 
la  not  necessarily  condnded  Ify  the  nnitorm 


r  mllngs  of  the  several  stats  auditors  who 

I  have  practically  construed  the  law  against 
]  the  relator's  theory,  nor  by  the  uniform  ao- 
qulesceuce  of  his  predecessors  In  office  in 
such  rulings,  nevertheless  it  is  true  that  the 
ruling  of  an  executive  officer  up<Hi  a  point 
where  It  Is  his  sworn  duty  to  act,  especially 
where  the  rulings  have  been  acquiesced  In 
by  those  whose  financial  interests  were  In- 
volved, are  always  given  considerable  weight 
bi  the  courts,  and  when  the  power  Is  doubt- 
ful  the  uniform  rulings  In  an  executive  at- 
fice  would  be  followed,  and  allowed  to  turn 
the  scale.  Cool^,  Oonst.  Llm.  (3d  Ed.)  marg. 
pages  69,  70.  In  the  case  at  bar,  however, 
we  think  there  is  a  plain  and  neces- 
sary repugnancy  between  the  territorial  and 
state  law  upon  the  question  Involved,  and  of 
course  the  former  must  give  way  to  the  lat- 
ter. The  relator  bases  his  claim  wholly  upon 
section  27  of  the  act  of  1S89.  That  section 
gave  absolute  authority  to  the  territorial 
board  to  appoint  a  secretary,  whose  salary 
was  fixed  at  $1,500  a  year.  No  such  authori- 
ty has  been  conferred  upon  the  -state  commis- 
sioners. The  territorial  hoard  no  longer  ex- 
ists. The  abolition  of  that  board  by  the  re- 
peal of  the  law  which  created  it  must  be 
held  to  vacate  all  offices,  and  to  cut  off  all 
official  salaries,  which  came  into  existence 
by  virtue  of  the  law  which  la  repealed. 
Mechem,  Pub.  OB.  S§  407,  408.  We  must 
therefore  hold  that  section  27,  c.  110,  Laws 
1889,  is  repugnant  to  both  the  constitution 
and  laws  of  the  state  of  North  Dakota,  and 
especially  repugnant  to  the  acts  embraced 
in  cliapters  9  and  10,  Laws  1890,  and  chap- 
ter 9,  Laws  1891.  Where  the  salary  of  an 
officer  is  not  fixed  by  the  terms  of  the  con- 
stitution, It  Is  well  settled,  where  an  act  of 
the  legislature  appropriates  a  sum  as  salary 
which  Is  less  In  amoimt  than  the  salary  al- 
lowed the  same  officer  by  the  statute  which 
created  the  office,  that  the  two  statutes  are 
repugnant,  and  the  former  must  give  way 
to  the  latter,  even  thonjdi  the  latter  enact- 
ment contains  no  repealing  words.  Collins 
r.  State,  (S.  D.)  51  N.  W.  776,  and  cases 
^Ited.  These  audiorities  are  not  in  point 
In  the  ease  at  bar  until  the  conclusion  is  first 
reached— and  .we  have  reached  that  con- 
clusion—that all  of  the  enactments  In 'ques- 
tion which  touch  the  matter  of  a  "clerk"  or 
"secretary"  of  the  commissioners  are  to  be 
construed  as  referring  to  one  and  the  same 
subordinate  fnnctlonary  of  the  commission- 
ers of  railroads,  whose  duties  are  minlsteb^al, 
purely,  and  of  a  dertcal  nature.  Chief  Jus- 
tice Waite,  in  the  case  of  King  t.  Cornell. 
106  U.  S.  895,  1  Bop.  Ct  Rep.  81%  said: 
-While  repeals  by  Implication  ore  not  fa- 
vored. It  is  well  settled  that  when  two  acts 
are  not  In  all  respects  repugnant.  If  the 
later  act  covers  the  whtde  subject  of  the 
earlier,  and  embraces  new  provMims,  whloh 
plainly  show  that  the  last  Is  Intended  as  a 
substitute  for  the  first.  It  win  operate  as  a 
repeal. " 
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Wft  deem  fnrUier  comment  tmneceasary. 
From  what  tias  heea  sulci  It  follows  tliat 
no  law  of  tbe  state  will  allow  the  state 
aoditor  to  Issue  warrants  on  tbe  state  treas- 
urer to  the  rdator  as  and  for  salary  at  the 
rate  of  $1,900.  The  relator,  whether  as  the 
secretary  or  cleric  of  the  commissioners  of 
xallroads,  Is  lawfnilj  entitled  to  a  salary  of 
$1,000  per  wnnnm,  and  no  more.  The  order 
appealed  from  most  therefore  be  rerersed, 
and  such  wlU  be  tba  oxte  of  this  court 
All  ooocnr. 


IflVANS  T.  FALL  BIYSB  OOUNTZ. 
(Bnpienia  Gonrt  ot  South  Dakota.   Jnne  28, 

1888.) 

VACATtm  JcDOMSNT— Discamos. 
A  motion  to  racate  or  set  aside  a  judg- 
ment ODder  the  prOTisiouB  of  sectloD  4039, 
Comp.  Laws,  la  addressed  to  the  soond  le«al 
diHcretlon  of  the  tnal  ooort  on  the  particniar 
facts  of  the  case,  and  its  action  In  the  matt», 
whether  of  allowance  or  reftasal,  will  not  gen- 
wallr  be  disturbed  tv  the  appellate  court,  nn- 
less  there  is  a  maninst  abase  of  mdi  discro- 
tion. 

(SllUboa  by  the  Court) 

Appeal  from  circuit  court.  Fall  Blver  coun- 
ty; William  Gardner,  Judge. 

Action  by  Fred  T.  Evans  against  the  coun- 
ty of  Full  River  to  recover  on  a  county  war 
rant  There  being  no  answer,  Judgment  was 
entered  by  default  From  an  order  denying 
a  motion  to  set  airide  the  Judgment,  and  for 
leave  to  answer,  defotdant  appeals.  Af- 
firmed. 

&  B.  WUaon,  State's  Atty..  J.  H.  Boomer, 
W.  Q.  Rice,  and  Wood  &  Bnell,  for  ai^ellant 
Martin  ft  Mason,  for  respondent 

CORSON,  J.  nils  is  an  appeal  from  an  or- 
der doiylng  a  motiui  to  wt  atfde  and  vacate 
a  judgment,  and  that  the  defendant  have 
leave  to  serve  an  answer.  On  or  about  No* 
rember  20,  18D1,  Uie  idalntUt  commenced  an 
action  against  the  county  of  Fall  River  to 
lecovw  tba  nam  of  $S,000,  Interest,  and  costs, 
upon  a  coonty  warrant  bearing  date  Novem- 
ber 16, 1801,  allowed  and  iaaned  by  the  board 
of  oonnty  cmnmlaslonen  ot  sold  comity,  and 
drawn  l^lon  the  county  treasurer,  payable 
ont  of  tlie  coorthonie  and  Jail  fond,  not  other- 
wise appn^rloted.  It  Is  alleged  In  the  com- 
plaint, In  substance,  that  on  August  13,  1891. 
the  board  of  county  commlatdoners  of  said 
county  duly  awarded  to  said  plaintiff  a  con- 
tract for  the  erection  ot  a  courthouse  and 
Jail  for  said  cotmty,  he  being  the  lowest  bid- 
der therrfor;  that  a  contract  was  duly  ex- 
ecuted between  the  county  and  said  plaintiff, 
and  that  to  secure  the  faithful  performance 
of  the  same  on  hlB  part  the  plaintiff  executed 
a  good  and  sufficient  bond  In  the  penal  sum 
of  $30,000;  that  the  plaluUff  had,  at  the  time 
said  warrant  was  issued,  nearly  completed 
said  courthouse,  and  that  there  was  due  him 
on  account  of  said  contract  more  tlum  $0,000; 


that  under  and  by  virtue  of  said  contract  the 
board  of  county  commissioners  of  said  county 
duly  Irsued  to  him  the  county  warrant  for 
the  said  sum  of  $o,000  above  mentioned; 
that  Raid  warrant  was  duly  presented  to  cbe 
county  treasurer  of  said  county,  and  payment 
demanded,  but  said  treasurer  refused  to  pay 
the  same,  and  that  said  treasurer  had  In  his 
hands,  when  demand  for  payment  was  made, 
belonging  to  said  courthouse  and  JaQ  fnnd. 
more  than  $15,000  not  otherwise  ^>p^c^ln^ 
ed;  and  plaintiff  demanded  Judgment  for 
said  sum  of  $&,000,  Interest,  and  coats.  The 
summons  and  complaint  were  duly  nerved 
upon  one  of  the  county  coromlsrionetn  of 
said  county,  and,  no  answer  or  demurrer 
having  been  served  within  the  time  required 
by  law.  Judgment  was  duly  rendered  for  tlie 
amount  demanded  on  the  29th  day  of  De- 
cember, 1891.  On  or  about  Blarch  12,  189S, 
the  defendant,  bjr  the  state**  attoiner  ttor 
that  county,  and  associate  counsel,  served 
notice  upon  the  plahitiff  that  on  Mardi  23d. 
It  would  move  the  court  to  vacate  and  aet 
aside  said  judgment,  and  all  proceedlngB  had 
therein,  and  for  leave  to  serve  an  answer. 
This  motion  was  denied  on  April  9th.  and 
from  the  order  denying  the  said  moticHk  this 
appeal  is  taken. 

The  motion  was  made  upon  the  aflldavits 
of  S.  B.  Wilson,  Esq.,  then  state's  attorney 
tot  said  county,  and  James  Kadley,  county 
treasurer  ct  said  county,  and  a  copy  ot  the 
proposed  answer.  Hie  part  of  section  4939. 
Oomp.  Laws,  under  whldb  this  application 
was  mode,  reads  ob  follows:  "Tlie  court 
*  *  *  may  also,  In  Its  dlscretifm.  and  uptm 
such  terms  as  may  be  Just,  at  any  time  with- 
in one  year  after  notice  thereof,  rdteve  a 
par^  from  a  judgment,  order,  or  other  pro- 
ceeding  taken  against  him  through  his  mis 
talEe,  Inadvertence,  surprise,  or  excusable 
n^ect"  This  court  In  Oil  Co.  Lee.  47 
N.  W.  Rep^  965,  commoitlng  upon  this  eec- 
tlfm,  said:  "When,  therefbre,  a  party  makes 
a  showing  of  ouch  mistake^  Inadvertence,  au>- 
prise,  or  excusable  neglect,  applies  promptly 
for  rdief  after  he  has  notice  of  the  Judgment, 
and  shows  prima  fatAe  he  has  a  defense,  a 
court  should  not  hedtate  to  set  adde  the 
judgment,  and  allow  him  to  serve  an  answer, 
upmi  sudli  terms  as  may  be  Just  under  all  the 
strcumstances  of  the  case."  But  the  grant- 
ing or  doiylng  an  application  mtder  this  stat- 
ute Is.  as  will  be  noticed,  left  to  the  discre- 
tion of  the  trial  court,  and  the  exercise  of 
that  discretloa  will  not  be  disturbed  by  ib? 
appellate  court  iinlees  It  Is  satlsQed  there  has 
been  a  manifest  abuse  of  such  discretloa. 
Of  course,  the  discretion  to  be  exercised  by 
the  trial  court  ts  a  sound  Judicial  discretloa. 
The  same  doctrine  prevails  in  the  courts  of 
most  of  the  stntea  The  rule  is  thus  stated 
by  Mr.  Black  In  his  work  on  Judgments:  **A 
iiiotlnn  to  rarate  or  set  aside  a  Judgmmt  is 
addressed  to  the  sound  1(^1  discretion  of  tb»» 
trial  court  oa  the  particular  facts  of  the  case, 
and  Its  action  in  tba  matter,  whettm  of  al- 
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lowanoe  w  refusal,  will  not  generally  be  dis- 
turbed the  appelate  courtt  unless  tliere 
has  been  a  manifest  abuBe  of  •such  discre- 
tion." 2  Black,  jQdffm.  f  354;  Haynea.  New 
Trials  &  App.  I  847;  Merrltt  t.  Putnam,  7 
Hlnn.  4S3,  (GU.  399;)  Jorgensen  t.  Boehmer, 
0  Hlnn.  181.  (OIL  166;)  Barker  t.  Keith,  11 
Minn.  65,  (Gil.  37;)  Reagnn  v.  Mndden.  17 
Minn.  402,  (GIL  878;)  BaUey  t.  Taaffe,  29 
Gill.  423;  Coleman  v.  Rankin.  37  CaL  247; 
Watson  T.  RaUroad  Co.,  41  Col.  20;  Moore 
r.  Kellogg,  58  Oal.  335;  McMurran  v.  Meek, 
(Minn.)  40  N.  W.  Rep.  083;  Mulhollan  t. 
Scoggtaa,  8  Neb.  202;  McClelland  t.  Pomeroy, 
75  Pa.  St  40;  Seymour  v.  Superrlsora,  40 
Wis.  62;  Wheeler  &  W.  Manufg  Co.  v.  Mon- 
ahan,  63  Wis.  104,  23  N.  W.  Rep.  109.  In 
this  case  the  affidavits  fiilled  to  show  such 
mistake.  Inadvertence,  surprise,  or  excusable 
ne^ect  on  the  part  of  the  county  as  required 
the  court,  in  the  exerdae  of  a  ^ound  Judicial 
dlscretlcak,  to  grant  the  motion.  As  before 
stated,  the  summons  and  complaint  were 
served,  as  required  by  law,  upon  one  of  the 
coimty  commisslonera.  Neither  of  the  com- 
missioners have  made  any  affidavit  In  the 
case.  They  are  all  dent,  so  fflr  as  the  record 
discloses,  and,  we  may  assume,  are  satisQed 
with  the  judgment  The  state's  attorney.  In 
his  affidavit  falls  to  show  sny  mistake,  in- 
advertence, surprise,  or  excusable  neglect. 
He  states  that  the  comnilssionerB  did  not 
notify  him  that  the  suit  had  been  commenced, 
but  he  does  not  say  that  he  did  not  know 
from  other  aources  that  Buch  a  suit  was  pend- 
ing, or  that.  If  he  had  been  notified,  he  would 
have  defended  the  action,  or  that  the  county, 
in  ilia  opinion,  had  any  defense  to  the  action. 
And  the  fact  that  It  appeam  the  county  war- 
rant upon  which  the  suit  was  brought  was 
allowed  and  Issued  by  the  board,  of  county 
commissioners  only  a  few  days  prior  to  the 
commencement  of  the  action,  and  that  no 
showing  was  made  that  any  new  facts  In 
relation  to  the  validity  of  the  claims  had 
been  discovered  after  It  was  Issued,  raises  a 
strong  presumption  that  the  cotmry,  through 
Its  proper  officers,  was  satisfied  to  allow 
judgment  to  be  taken  without  answer.  The 
affidavit  of  the  county  treasurer  equally  falls 
to  show  the  existence  of  any  of  the  causes 
calling  into  exercise  the  discretion  of  the 
court  Tills  court  Is  unable  to  say,  there- 
fore, that  the  learned  court  below  abused  Its 
discretion,  or  that  it  did  not  properly  deny 
the  motion  upon  the  facts  before  It.  Biding 
no  error  In  the  record,  the  order  of  the  dr- 
cuit  court  is  affirmed.  AH  the  Judges  con- 
curring 


MXNMKKAHTA  STATE  BANK  v.  FALL 

RIVER  COUNTY. 
(Suprems  Court  of  South  Dakota.   June  26. 

isoa) 

Appeal  from  eircnit  court,  Pall  River  county; 
Wllliiim  Gardner.  Judge. 
Action   by   the   Mhinekahta    Stats  Bank 


against  the  conntr  of  Fall  River  to  recover  on 
a  county  warrant.  There  being  DO  answ^, 
judgmeut  was  rendered  l>y  default  Froniaan 
order  denying  a  motion  to  set  ande  the  judir> 
meat,  and  for  leave  to  answer,  defendant  ap- 
peals. Atiirmeu. 

8.  E.  WUsoQ,  State's  Attj..  Wood  ft  Bu^, 
W.  G.  iiice.  and  J.  H.  Boomer,  for  appellant. 
Martin  &  Masou,  for  respondent. 

CORSON,  J.  This  is  an  appeal  from  the  or- 
der of  the  circuit  court  of  the  seventh  Judicial 
circuit  denying  the  motion  of  defendant  to  va- 
cate and  set  aside  a  judgmeut  rendered  in  said 
action  against  said  defendaat  on  the  I6th  day 
of  li'ebruary,  1802,  and  for  leave  to  serve  a:i 
answer  In  raid  cause.  The  motion  to  vacalf 
and  set  aside  the  judgment  was  made  upon 
the  affidavits  of  S.  B.  Wilson,  Esq..  state'x 
attorney  for  Fall  River  county,  and  James 
Bradley,  treasurer  of  said  county,  and  state 
substantially  the  same  facts  as  are  stated  by 
tbem  in  the  case  of  Erans  v.  Kail  River  Coun- 
ty, .55  N.  W,  Rep.  862,  and  also  upon  a  pro- 
posed answer,  a  copy  of  which  was  Berveil 
with  the  notice  of  motion,  alleging  substan- 
tially the  same  fact  as  the  proposed  answer 
in  the  last-mentioned  case.  The  motion  was 
denied,  and  the  defendant  appenls  to  this  conrt. 

The  showing  made  upon  the  motion  being 
substantially  the  same  as  that  in  the  case  re- 
ferred to,  and  the  briefs  of  the  respective  coun- 
sel being  sobstaQtially  copies  of  their  briefs 
In  that  case,  it  will  not  be  necessary  to  dis- 
cuss the  points  presented  further  than  was  dis- 
cussed in  the  opinion  In  that  case.  We  held 
In  that  case  that  an  aiipllcation  to  set  aside 
and  vacate  a  Judgment  and  for  leave  to  serve 
an  answer  is  addreHsed  to  the  sound  jadicinl 
discretion  of  the  trial  conrt,  and  will  not  be 
disturbed  by  this  conrt  unless  there  has  been 
a  manifest  abuse  of  such  discretion.  In  this 
case  we  cannot  say,  on  the  showing  made, 
there  was  an;^  abuse  of  its  discretion  by  the 
court  In  denymg  defendant's  motion,  and  for 
the  reasons  stated  in  the  oirinioa  in  the  ease 
referred  to  the  order  of  tiie  conrt  bdow  Is 
athrmed.    AU  the  judges  oonenrrin^ 


VAN  ZANDT  T.  S.  H.  WOOD  PR0D1TGB 
CO. 

(Supreme  Court  of  Minnesota.  July  14,  1808.) 
Appbalablb  Usder— Ahrndixo  Bill  or  Fas- 

TICt'LAltS. 

An  order  requiring  a  bill  of  particulars 
to  be  made  more  spedflc  is  not  appealable. 
(Syllabus      the  Court) 

Appeal  from  district  court  Hennepin  coun- 
ty; Canty,  Judge. 

Action  by  E.  E.  Van  Zandt  against  the  S. 
H.  ^ood  Produce  Company.  From  an  order 
requiring  a  fiurttaer  Ull  of  pnrtlcalars  of  the 
defense,  defendant  appsals.  Appeal  dis- 
missed. 

J.  C.  Flfleld,  (W.  R.  Cray,  of  counsel.)  for 
appellant  Cobb  &  Wheelwright,  for  re- 
spondent* 

DICKINSON,  J.  After  the  answer  had 
been  pat  In,  to  which  was  sppended  a  bill 
ot  partlonlars  of  the  matters  set  forth  In  the 
answ^,  the  court,  on  motion  of  the  plain- 
tiff, made  an  order  requiring  the  defmdant 
to  file  a  further  bill  of  particulars  stating 
other  facta  concerning  the  matters  specltlpd 
In  the  formw  bilL  This  la  an  appeal  by  the 
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defoidaiitB  from  tbat  order.  We  r^ard  the 
order  u  not  appealable.  Perhaps  the  deci- 
Bloh  In  PugA  T.  BaUroad  Co.,  29  Minn.  390. 
13  N.  W.  Bep.  18S,  may  laid  some  support 
to  the  contrary  conclnsloti,  Irat  we  do  not 
think  that  the  rale  of  appealability  as  ap- 
plied In  that  case  should  be  further  extended. 
Appeal  dismissed. 


KBDZIB  T.  TOWN  OF  BWINGTON. 
<8iipr8nw  Court  of  Minnesota.  June  30, 1893.) 

COHSTITUTIOXAL  LaW — TlTXB  or  AOT. 

That  act  of  the  legislatTire  now  known 
as  chapter  80,  Sp.  Laws  1887,  is  nnconstito- 
tional  and  void,  becanse  the  anbjeot  of  the  at- 
tempted legislatioa  was  not  expressed  in  the 
title  of  the  act. 
(SyUabns  by  ike  CourL) 

Appeal  from  diiicrlct  court,  Jnckson  coun- 
ty; Brown,  Judffe. 

Action  by  J.  H.  KMzle  against  the  town 
of  Ewington.  From  the  judgment  ren- 
dered, plaintiff  appeals.  Afilrmed. 

LeaTltt  K.  Merrill,  tor  apfMOlant.  X.  J. 
Knox,  for  re^Kuident. 

COLLINS,  J.  The  constitutionality  of 
certain  legislatlou  is  pnt  in  qu>^stion  by  this 
appeal  In  1883  thare  was  passed  by  the 
le^slature  an  act  (Sp.  Laws  1883,  c  135) 
-entitled  "An  act  for  a  towDshIp  dminage 
act,  anthorizlng  tha  supervisors  of  towtk- 
ships  In  E^ttson,  Marshall,  Polk,  Xormnu, 
CasH,  and  Wilkin  [countlee]  to  Issue  bonds 
for  certain  purposes."  The  names  of  these 
<wunt]es  were  again  mentioned  in  the  first 
and  fifth  sections  of  the  act.  In  1887  there 
was  passed  an  act  entitled  "An  aet  to  ntiimul 
chapter  one  htindred  and  thlity-five  (135) 
of  the  Special  Laws  of  Minnesota  of  one 
thousand  eight  hundred  and  eighty-three, 
<1883.)"  Sp.  lAWS  1887,  a  80.  This  hist 
act,  by  means  of  its  first  section,  at- 
tempted to  amend  the  first  by  iuscrtiug 
among  the  comities  specified  in  the  first 
and  fifth  sections  of  the  latter  the  names  of 
21  additional  coimtiee  In  this  state,  so  that 
all  of  the  provisions  of  the  statute  of 
would  be  made  to  apply  to  the  townshlpii 
in  these  last-mentioned  counties.  The  bwds 
on  which  this  action  is  founded  were  Issued 
by  one  of  these  townshipa  As  we  regard 
the  case,  the  claim  made  by  respondent's 
counsel  that  the  original  act  was  uncoustltn- 
tional,  because  the  subject  of  the  same  was 
not  expressed  in  its  title,  becomes  of  sec- 
ondary Importauce,  and  need  noi  again  be 
alluded  to.  That  the  subject  of  the  legisla- 
tion attempted  to  be  covered  by  the  amend- 
atory act  of  1887  was  not  expressed  in  lis 
title  Is  so  patent'  that  any  discussion  In 
support  of  this  assertion  would  be  a  waste 
of  time.  The  amendment  could  not  have 
been  incorporated,  and  the  counties  therein 
named  could  not  have  been  Included,  fn  the 
original  statute,  under  Ita  tltto»  under  the 
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requirement  found  in  artide  4.  |  27,  of  the 
state  constitution,  and  the  amendmcDt  in 
no  manner  «nlarged  the  title  of  that  stat- 
ute. Of  the  ntmierous  coses  on  this  subject 
decided  by  this  court,  that  of  Boom  Co.  r. 
Prince.  S4  Minn.  70,  24  N.  W.  Bep.  3G1.  Is 
probaU7  the  nuMt  tn  pcdnt  Order  atttmied. 


FABBON  et  al.  v.  TOWN  OF  SOUTH 
BROOK. 

(Supreme  Court  of  MinnesoU.   Jane  30.  lS03t 

Appeal  from  district  court,  CottOBwood  cdob- 
tr;  BrowQ,  Judg& 

Action  by  John  Farsoo  and  others,  copartnen 
as  Farson,  Leach  &  Co.,  against  the  town  of 
South  Brook.  From  the  judgnwat  radered. 
plaintiffs  appeal.  Affirmed. 

A.  M.  Rntan,  (Ghas.  T.  Farsoo,  of  ronnaeU 
for  appellants.  J.  G.  Redding,  for  respeadenl. 

PER  CURIAM.  This  case  Is  controlled  by 
that  of  Kedzie  v.  Kwiiititun.  nU  Bl^lrm,  (juxt 
determiiMd.)  Order  affirmed. 


DUNNING  ei  al.  v.  McDONALD. 
(Supreme  Oomt  of  Minnesota.   June  27,  1893.> 

MOBTOAOB— STATtTORT  FOKBCLOSDM  —  VaI^IDITT 
— NOTICB. 

For  tiie  puipose  of  forecloring  a  mort- 
KSice  of  real  estate  under  the  power,  the  notice 

of  sale  must  be  signefl  with  the  names  of  all 
who  appoar,  of  record,  to  own  the  mortgaEe; 
and  if.  after  the  first,  and  befOre  the  last,  pab- 
lienfton  of  notice,  there  is  pat  on  record  an  as- 
siKiLiQcnt  of  a  part  interest  la  the  mortKSge  to 
one  whose  name  Is  not  signiKl  to  the  notice,  a 
Hale  parstuuit  to  notice  so  pubEshed  win  be  In- 
valid. 

(Syllsbus  by  the  Court.) 

Appeal  from  district  court,  Oarlton  coun- 
ty; Stearns,  Judge. 

Action  by  GJenevleve  M.  Doiming  and  oth- 
ers against  Mitchell  W.  McDonald  and  oth- 
ers to  set  aside  a  statutory  mortptge  fore- 
closure, and  for  other  reli^.  From  an  or- 
der overraling  a  demurrer  to  the  complaloc 
defendant  McDonald  appeals.  Afflraied. 

Cash,  Williams  &  Chester,  for  appell:tni. 
J.  L.  Washburn,  for  respondents. 

GILFILLAN,  C.  J.  Defendant  McDonald 
executed  to  plaintifT  Dtmnlng  a  mortpa^f 
upon  real  estate,  with  the  usual  power  of 
sale,  dated  July  8,  1890,  recorded  July  !!►. 
1890.  March  28,  1891,  the  mortgagee  began 
to  foreclose  under  the  power,  by  notice  in 
her  name,  as  mortgagee,  first  published  on 
that  day.  March  31,  1891,  she  duly  nssbnitHl 
to  one  of  the  other  plalntiCts  an  undlvldwl 
one-sixth  of  the  debt  and  mortgage;  to  an- 
other, an  undivided  one-sixth;  to  another, 
an  undivided  one-sixth;  to  another,  an  un- 
divided two-sixths;  ipaving  an  undivldeil 
one-sixth  In  herself.  One  of  these  a»slfm- 
monts  wos  recorded  April  29,  1891,  before 
the  Inst  pxililicatlon  of  the  notice  of  sale; 
the  othci-s.  not  till  after  the  foreclosure 
sale.  The  pubUcutiou  of  the  uottce.  aa  tint 
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published.  In  the  name  of  the  mortgagee, 
wit3  continued  the  proper  time,  and  the 
sale  was  made  May  11,  1801.  The  question 
Sa.  waa  it  a  valid  foreclosure?  It  was  so, 
uuless  by  reason  of  the  assignments,  and 
the  recording  of  one  of  them,  aft^  the  first 
publication  of  the  foreclosure  notice,  and 
bt>fore  the  sale.  The  power  of  sale  con- 
tained in  a  mortgage,  being  coupled  with  an 
Interest,  passes  to  the  assignee  of  the  mort- 
Knge.  It  cannot  be  severed  from  the  legal 
ownership  of  the  moi^&ge.  It  is  indivlsi-  | 
ble,  and.  no  matter  how  many  owners  of 
the  mortgage  there  may  be,  there  is  but 
one  power.  If  there  be  two  or  more  legal 
ownem,  whether  as  original  mortgagees  or 
as  assignees,  or  both,  the  power  is  in  them, 
jointly.  The  statute  c(Hitemplates  that  it 
shall  be  exercised  by  the  person  or  persons 
in  whom  It  resides,— that  Is,  by  the  holder 
or  holders  of  the  legal  title  to  the  mortgage, 
(Bottineau  v.  Insurance  Co.,  31  Mlna.  125, 
1«  N.  W.  Rep.  &19,)— provided  he  or  they 
be  qualided  to  exercise  it,  by  his  or  their 
title  having  been  made  matter  of  record; 
and  if  there  be  an  assignment  of  a  part  in- 
tei-est  to  one  whose  assignment  is  not  of 
record,  as  he  cannot  exercise  It,  and  the 
Joining  of  his  name  to  the  foreclosure  pro- 
ceeding can  add  nottilng  to  It,  bis  name  need 
not  be  j(rfned,  but  the  power  must  be  exer^ 
cised  by  the  owner  of  the  remaining  Inter- 
est, who  Is  qnalifled  by  his  title  appearing 
of  record.  That  la,  In  the  case  of  an  ossign- 
meut,  the  power  Is  not  to  be  deemed  as 
fully  rested  In  the  assignee,  so  that  he  may 
foreclose*  or  so  that  he  must  join  with  the 
others  i»foredoaiug,  until  Ms  assignment  Is 
recorded.  If  a  mortgagee's  interest  in  the 
mortgage  has  ceased,  even  pending  the  fore- 
closiire  proceeding,  he  cannot  complete  the 
foreclosure.  Nnes  v.  Hansford,  1  Mich.  338. 
For  the  parpon  at  foreclosure  tiie  notice  ! 
of  sale  must  show  that  it  Is  the  act  of  those  | 
In  whom  the  power  Is  vested;  that  is,  it  I 
must  be  assigned  by  him  or  them.  In  the  ! 
cose  of  two  or  more  Joint  mortgagees  It 
could  hardly  be  claimed  that  a  signing  by 
one  alone  would  do.  The  names  of  all  ^ould 
be  signed.  We  do  not  dedde— for  the  point 
Is  not  In  the  case— but  that  each  may  be 
retarded  as  the  agent  of  all,  so  as  to  have 
authority  to  use  their  names  for  the  purpose  I 
of  foreclosure.  Bnt  It  must  be  the  act  of  all. 
Where  there  are  Joint  owners  of  a  mortgage 
It  can  make  no  difference.  In  this  respect, 
how  ihey  became  such,— whether  as  original 
mortgagees,  or  by  assignment.  For  the  pur- 
pose of  foreclosure  It  la  not  enough  tliat 
the  first  step  takoi,  to  wit,  the  flnt  publica- 
tion of  the  notice.  Is  regalar,  and  by  the 
proper  penon.  Bach  successive  step,  till  Hie 
last  required  to  be  done  by  the  holder  of 
the  poww,  must  be  regnlBr,  and  1^  the  prop- 
er person.  Nlles  v.  Hansford,  svpra.  If  It 
be  necessary  that  the  notice  at  Us  first  pub- 
lication be  signed  by  all  qualified  holders 
of  the  power,  It  must  be  so  with  each  puUi- 
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cation, — with  each  act  that  the  holders  of 
the  power  are  required  to  do.  Wlielhcr, 
the  publications  being  regular,  a  clumge  in 
the  record  ownership  of  the  mortgiige  be- 
tween the  last  publication  and  the  dny  of 
sale  wUl  aitect  the  regularity  of  the  sale  It- 
self,—that  being,  In  a  sense,  the  official  act 
of  the  sherifT,— it  Is  unnecessary  to  decide. 
For  the  reason  that,  at  the  time  of  some  of 
the  necessary  publications  In  this  case,  there 
was  a  record  owner  of  an  Interest  In  the 
mortgage  whose  name  was  not  signed  to 
the  notice,  the  sale  was  Invalid. 
Order  afilrmed. 


BOYD  V.  PURNAS  et  aL 
(Suprnne  Court  of  Nebraska.    June  80,  ISDS.) 

JUOmnirr— RSVIVAL— I^MITATIOH— ACTIOII  BT 
AimiiriSTHATOK. 

1.  B^d,  that  the  coart  had  jurifdietlon  of 
tile  subject-matter  and  the  parties  Berved. 

2.  That  the  proof  tully  Buntalned  the  or- 
der of  the  court  reviving  the  judgment 

it.  The  limitation  of  one  year,  in  whiuh  ti> 
revive  an  action  on  motioD,  does  not  appl]  to 
a  proceeding  to  reTive  a  Judgment. 

4.  ilrlrt,    that    the    action    was  properly 
brought  in  the  name  of  the  administrator. 
(Syllabus  by  the  GourL) 
Appeal  from  district  court,  Lancaster  coun- 
ty; Fldd,  Judge. 

Proceeding  by  (3iailes  H.  Boyd  against 
Robert  W.  Fomas  and  O.  H.  Irish  to  revive 
a  Judgm«tt.  From  a  Judgment  granting  the 
relief  son^t,  defendant  Furnas  appeals. 
Affirmed. 

Chas.  E.  Magoon,  for  appellant  J.  O. 
Johnston  and  H.  H.  Blodgett,  for  appellee. 

MAXWELL,  O.  T.  This  proceeding  was 
brought  In  the  district  court  of  Lancaster 
county  to  revive  a  Judgment  In  the  district 
court  of  that  ooun^.  Ihe  conditional  order 
of  revival  Is  as  follows:  "And  now  comes 
Adella  Boyd,  formerly  Adella  Frankman, 
and  snggests  to  the  court  that  the  plaintiff; 
AdoIphuB  O.  Frankman,  has  died  tince  the 
Judgment  was  recovered  In  this  action,  and 
that  Ctiarles  H.  Boyd  has  been  appointed 
administrator  of  his  estate,  and  that  there 
still  remains  due  and  unpaid  on  sltld  Judg- 
ment Ae  sum  of  f579.92  and  the  sum  of 
$81.62  costs,  and  Interest  thereon  from  Sep- 
tember 14,  1888;  and  the  court  being  fully 
advised  In  the  premises,  on  motion  of  the 
plaintiff,  it  Is  ordered  that  the  defendants 
Robert  W.  Fomas  and  Orsanras  H.  Irish 
show  cause,  within  20  days  from  the  service 
of  this  order,  why  Judgment  for  the  sum  of 
$579.92  diould  not  be  reidved  against  them, 
the  said  Robert  W.  Furnas  and  Orsamus  H. 
Irish,  and  In  taror  of  CSiarles  H.  Boyd,  the 
administrator  of  the  estate  of  the  deceased, 
Adoli^us  O.  Frankman."  TUs  order  was 
duly  served  on  the  drfendant  Furnas,  and 
he,  through  his  attorney,  filed  his  answer,  as 
fbllows:  "Comes  now  the  d^endant  Robert 
W.  Famas,  and  objects  to  the  revivor  of  the 
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judgment  heretofore  rendered  herein  for  the 
reasons  following:  (1)  The  court  has  no 
jurisdiction  of  the  subject-matter.  (2)  The 
relief  aslied  in  the  application  herein  la  con- 
trary to  the  law.  (3)  There  la  no  authority 
In  law  for  fRuntlng  the  application  herein. 
(4)  That  said  application  was  not  made 
within  the  time  fixed  by  law.  (5)  That  the 
said  Boyd  has  no  right  to  the  relief  prayed 
for  in  said  application,  and  has  not  the  right, 
in  law,  to  make  said  application.  (6)  That 
said  A.  G.  Frankman,  on  the  1st  day  of  April, 
1875,  assigned  said  judgment  to  one  A.  N. 
Goldwood,  and  that  said  Frankman  was  not 
the  owner  of  said  Judgment  at  the  time  of 
his  death."  On  the  hearing  the  court  made 
the  following  order:  "This  cause  having 
been  heretofore,  on  a  former  day  of  this  term 
of  court,  to  wit,  December  20,  1890,  submit- 
ted to  the  court  upon  the  motion  of  Charles 
H.  Boyd,  administrator  of  the  estate  of  the 
said  AdolphuB  G.  Frankman,  now  deceased, 
to  revive  the  judgment  heretofore  entered 
In  this  court.  In  the  above-entitled  cause,  in 
favor  of  the  said  plalntiflF  and  against  the 
said  defendants,  which  Judgment  has  be- 
come dormant  by  lapse  of  time,  and  because 
of  the  death  of  the  said  plaintiff,  and  It  ap- 
pearing to  the  court  that  the  order  hereto- 
fore entered  herein,  commanding  the  said 
defendant  to  show  cause,  if  any  there  be, 
why  said  judgment  should  not  stand  revived, 
has  been  duly  served  upon  the  defendant 
Robert  W.  Furnas,  and  that  no  sufficient 
cause  has  been  shown  by  him  why  said  Judg- 
ment should  not  be  revived,  the  court  doth 
Bustain  said  motion.  It  is  therefore  consid- 
ered and  adjudged  by  the  court  that  the 
judgment  entered  herein  on  the  2l8t  day  of 
April,  A.  D.  1875,  for  the  sum  of  $237.52, 
with  interest  on  said  sum  from  the  said  21st 
day  of  April,  1875,  at  the  rate  of  10%  per 
annum  until  paid,  and  coats  of  suit,  taxed  at 
$45.98,  be,  and  the  same  hereby  Is,  revived 
In  the  name  of  the  said  Charles  H.  Boyd, 
administrator  of  the  estate  of  Adolphua  O. 
Frankman.  deceased,  together  with  the  costs 
of  increase,  taxed  at  $40.39,  and  the  costs 
ixt  this  behalf  expended,  taxed  at  $10.30, 
and  for  all  of  which  sums  execution  is  hereby 
awarded."  The  errors  assigned  are  the  same 
■8  In  the  answer. ' 

It  will  be  observed  that  the  answer  Is  ex- 
ceedingly vague  and  indefinite.  Take  the 
first  assignment,  that  "the  court  has  no  ju- 
risdiction of  the  subject-matter."  It  Is  not 
denied  that  the  court  has  authority  to  re- 
vive a  judgment  wliich,  by  lapse  of  time, 
has  become  dormant.  Such  power  is  cleariy 
conferred  by  statute,  and  has  been  exer- 
cised by  the  courts  whenever  the  facts  jus- 
tified the  revival.  Eaton  v.  Hasty,  6  Neb. 
419;  Gillette  v.  Morrison,  7  Neb.  263;  Hun- 
ter V.  Leahy,  18  Neb.  80.  24  N.  W.  Rep.  680; 
I>ennl8  v.  Bank.  19  Neb.  675,  28  N.  W.  Rep. 
512;  Garrison  v.  Aultman,  20  Neb.  311,  30 
N.  W.  Rep.  61;  Crelghton  v.  Gorum,  23  Neb. 
ana.  Sr  N.  W.  Rep.  76.  in  the  case  last 


cited  a  judgment  was  recovered  In  the  county 
court,  a  transcript  thereof  filed  in  the  dis- 
trict court,  on  which  an  execution  was  issued, 
and  returned  nnsatisfled.  No  oth^  proceed- 
ings were  had  for  more  than  nine  years, 
when  steps  were  taken  to  revive  the  judg- 
ment and  It  was  h^d  that  the  plaintiff  was 
entitled  to  an  order  of  revivor.  The  court 
^therefore  had  jurisdiction  of  the  subject-mat- 
ter, and  the  first  objection  la  overruled. 

2.  The  second,  third,  and  fourth  assign- 
ments may  be  considered  together.  In  sub- 
stance, they  allege  a  want  of  authority  to 
grant  the  relief  souf^t  As  stated  in  th« 
first  proposition,  snch  authority  does  exist 
The  fifth  assignment  that  Boyd  has  no  right 

I  to  relief  prayed  for,  falls  to  assign  any  rea- 
son which  would  bar  the  rl^t  The  answer 
does  not  deny  that  he  Is  administrator  of 
Frankman's  estate,  and,  even  If  It  did.  the 
proof  tends  to  show  ^t  he  Is  such  adminis- 
trator, and  is  entitled  to  have  the  judg- 
ment revived.  The  testimony  tends  to  show 
that  in  1875,  Frankman  assigned  the  judg- 
ment to  Goldwood  as  security;  that  Frank- 
man  was  appointed  subagent  of  Goldwood 
for  the  sale  of  sewing  madiines;  and,  being 
unable  to  give  a  bond,  he  assigned  $200  of 
the  Judgment  in  lieu  thereof,  for  the  telth- 
fnl  performance  of  his  duty;  that  he  faith- 
fully performed  his  duty,  and  therefore  the 
assignment  did  not  become  absolute.  Gold- 
wood  Is  not  here  complaining,  nor  claiming 
any  rights  In  the  premises,  and  In  our  view 
the  proof  is  sufficient  to  entitle  the  plaintiff 
to  recover. 

3.  Some  objection  is  made  to  the  form  of 
the  action,— in  effect  that  the  Action  Is 
brought  in  the  name  of  the  estate,  and  not 
the  administrator.  It  does  appear  that  the 
action  is  brought  by  Boyd  as  administrator 
of  the  estate  of  Frankman,  and  that  he  la 
such  admlnlBtnitor.  There  Is  no  merit  In  the 
defense,  and  the  Judgment  Is  affirmed.  The 
othex  Judges  concur. 


I  BDEN  MUSEE  CO.  v.  TOHE. 

I  (SnpretDe  Court  of  Nebraska.    Jane  30,  1833.) 

I  Appeal  fkoh  Justice  Court  —  Dibhisbai^Oos- 

j  SENT  or  Appellee. 

j  1.  A  party  appealing  from  a  Jodgment  of 
a  Justice  of  the  peace  to  the  district  court  may 
I  dismiss  hi<i  appeal,  without  the  consent  of  the 
I  appellee,  at  any  time  before  the  canae  la  snb- 
'  mUted  to  the  court  or  jury. 

2.  The  cases  of  Berggren  v.  Railroad  Co., 
S7  N.  ^V.  Ren.  470,  23  Seh.  620,  and  Robblns 
V.  Railroad  Co.,  42  N.  W.  Hep.  906,  27  Neb. 
73,  distingnished. 
(SjUabDS  by  tha  Oonrt) 
Error  to  dlatrict  conrt,  Donglaa  conn^: 
Hopewell,  Judge. 

ActkiQ  }3ty  WtUlam  M.  Tohe  against  ttie 
Eden  Mnsee  Oompany.  Judgment  fttrptaln- 
tiff.    Defendant  brings  error.  Beveraed. 

Hall,  McCulloch  &  English,  for  plaintiff  In 
error.   Jaa  W.  Garr,  for  defoidant  In  «ror. 
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NORVAJU  J-  Wmiam  M.  Tohe  brought 
an  action  before  a  Justloe  ot  the  peace 
against  the  Eden  Musee  Oompony  on  an  ac- 
count for  work  and  labor,  and  recovered  a 
Judgment  therein  for  $50  and  costs  of  suit 
The  defendant  prosecuted  an  appeal  to  the 
district  court,  where,  after  the  issues  were 
made  up,  but  before  the  cause  was  reached 
for  trial,  the  appellant  (plaintiff  in  error 
here)  filed  a  motion  for  leave  to  dismiss  Its 
appeal,  which  motion  was  overruled  by  the 
district  court.  Afterwards,  judgment  was 
rendered  against  the  appellant,  and  In  fa- 
vor of  the  appeUee,  for  the  sum  of  $112.80. 

A  single  question  is  presented  for  our  con- 
sideration, and  that  is,  did  the  district  court 
err  In  refusing  to  permit  the  plaintiff  in 
error  to  dismiss  its  appeal?  Our  answer  la 
in  the  affirmative.  It  is  dear,  on  principle 
ond  authority,  that  an  appellant  has  a  per- 
fect right,  in  an  ordinary  action,  to  dismiss 
his  appeal  at  any  time  before  the  cause  is 
submitted  to  the  court  or  jury,  even  though 
bis  adversary  does  not  consent  thereto. 
Uad  the  appeal  been  dismissed  the  rights 
of  the  appellee  would  not  have  been  in  the 
least  prejudiced  thereby.  Inasmuch  as  such 
a  dismissal  would  have  left  the  case  pi'e- 
ctsely  the  same  as  though  no  api>eal  had 
been  taken.  The  appellee  oould  tben  have 
enforced  his  Judgment  obtained  before  the 
Justloe.  If  he  was  dlssatisfled  with  the 
amount  of  the  judgment  there  entered,  he 
should  have  taken  and  perfected  an  appeal 
Not  having  done  so,  he  cannot  be  heard  to 
urge  as  an  objection  to  the  right  of  the  ap- 
pellant to  dismiss  his  appeal  that  the  re- 
covery was  too  smalL  The  motion  to  dis- 
miss the  appeal  should  have  been  sustained, 
lillllott,  App.  Proa  I  5o4;  Bacon  v,  Law- 
renoe,  26  IIL  63;  Adklnson  v.  Oahan,  114 
IlL  21.  28  N.  E.  Rep.  380;  State  v.  Mon- 
arty,  20  Iowa,  596;  Latham's  Appeal,  9 
WaU.  145. 

Counsel  for  defendant  in  error.  In  his 
brief,  argues  that  plaintiff  in  error  did  not 
ask  proper  relief;  that  the  motion  should 
have  prayed  for  the  affirmance  of  the  judg- 
uient  of  the  justice,  instead  of  the  dismissal 
of  the  appeal  Tbe  cases  of  Berggr^i  v.  Ball- 
road  Co.,  23  Neb.  620.  37  N.  W.  Bep.  470, 
and  Bobbins  v.  Railroad  Co.,  27  Neb.  73, 
42  N.  W.  Bep.  906,  are  dted  to  sustain  the 
cont^tion.  Both  cases  were  appeals  from 
the  awards  of  oommissloners  In  coodemnar 
tion  proceedings.  The  doctrine  there  laid 
down  was  that,  where  a  railroad  company 
api^eals  from  an  award  of  damages  for  real 
estate  appropriated  for  right  of  way  pur- 
iwees.  It  cannot  dismiss  Its  appeal  In  the 
appellate  court,  but  that  the  proper  motion 
Is  to  affirm  the  award;  that  the  landowner, 
by  the  dismissal  of  the  appeal,  would  lose 
Interest  on  the  award,  while  the  suatain- 
Ing  of  a  motion  to  afflrtn  the  award  would 
carry  interest  and  costs.  The  landowner. 
IkAving  been  deprived  of  the  use  of  the 
money  hf  the  appeal,  to  entitled  to  liita«ftt 


thereon.  To  allow  the  mllroad  compauy  to 
dismiss  Its  appeal  would  be  prejudicial  to 
the  rights  of  the  appellee,  as  It  would  de- 
prive him  of  interest  on  the  amount  of  the 
awaixL  No  such  consequences  could  result 
in  the  case  before  us  by  a  dismissal  of  the 
appeal,  since  the  judgment  of  the  justice 
would  bear  interest  at  the  legal  rate  from 
the  date  of  Its  r«idition  until  paid. 

Plaintiff  in  error  did  not  waive  the  error 
In  overruling  of  Its  motion  by  afterwards 
contesting  the  case  on  the  merits.  The  Judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  remanded,  with  directions  to  dis- 
miss the  appeal  at  the  costs  of  the  appel- 
lant Judi^ent  aooordlngly.  Tha  oth«r 
judges  concor. 


O'CONNOB  V.  WALTER. 
(SnpiMM  Court  of  Nsbraska.  Juna  29,  1893.) 
QAu^niBMim—ExEHmox— Conflict  or  Laws— 
Itss  Judicata. 

1.  Where  there  were  due  a  reildent  of 
Nebraska,  from  a  railroad  company  operatiaiE 
a  line  of  railroad  through  Iowa  aod  Nebratika, 
wages,  which,  In  Nebraska,  were  exprapt  from 
executiou  snu  attadiment  process,  bat  wbidi. 
nevertheless,  by  means  of  aa  aHaiinimeut  of 
the  <4aim  m^nst  the  party  entitled  to  such 
exemption  to  a  resident  of  Iowa,  were  pro- 
cured, by  the  gamiahmcnt  of  said  railroad  com- 
pany in  Iowa,  to  be  applied  to  the  nayment  of 
■aid  claim,  the  assignor  of  such  claim  Is  liable 
to  such  debtor  for  the  amount  so  appropriated 
without  his  (.■onsent. 

2.  As  betweeu  said  assignor  and  the  party 
entitled  to  the  benefits  of  such  exemption  hi 
Nebraska,  the  Droccedlnga  in  Iowa  wert  in  no 
sense  res  adjudicata. 

(Syllabus  by  the  Court) 

Commissioners'  decision.  Error  to  district 
court  Lancaster  coiuty;  Chapman.  Judge. 

Action  by  Fred  Walter  against  Patridc 
W.  O'Connor.  Plaintiff  had  Jodgmait  uid 
d^endant  brings  error.  Affirmed. 

Sawyer  ft  8n^,  for  plaintiff  in  ema.  A. 
O.  Greenlee,  for  defoidant  in  «Tor. 

BYAN,  a  The  petition  of  Fred  Walter, 
plahitlff,  alleged,  as  against  Patrick  W. 
O'Connor,  as  defendant  that  for  a  long 
time  prior  to  the  6tli  day  of  Mardi,  1889. 
the  said  plaintiff  was,  and  ever  since  had 
been,  a  married  man,  the  head  of  a  family, 
and  a  resident  of  Cass  county,  Nebraska, 
and  that  during  the  whole  of  said  time  the 
said  plaintiff  had  lived  with  and  provided 
for  his  family,  by  day  labor,  In  the  employ 
of  the  Chicago,  Burlington  A  Qulncy  BaU- 
road  Company,  and  that  said  plaintUTs  sole 
income  and  means  of  support  for  hlmsdf 
and  bis  family  were  the  wages  by  plaintiff 
earned  in  said  employment;  that  on  Mandi 
6,  1880,  one  D.  Af.  West  filed  a  petition  bt 
the  court  of  N.  Scburz,  a  Justice  of  the 
peace  In  the  city  of  Council  Bluffs,  Iowa, 
fdaimlng  to  be  the  assignee  of  said  O'Connor 
of  a  claim  against  plaintiff  for  the  sum 
of  913.60  and  coats;  that  said  West  caused 
the  Clilcaco,  Burilngton  ft  Qnincj  BaUcoad 
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Company  to  be  earnlnhed,  and  requiring  aald 
railroad  company  to  answer  aa  to  the  in- 
debtedness of  the  aald  company  to  plaintiff; 
that  on  Mandi  U,  1888.  the  aald  nUroad 
company  accordingly  answered  that  It  was 
Indebted  to  said  Waltw  In  the  mm  of  ¥5!^ 
whereupwi  said  causa  was  oonttnned.  and 
service  was  obtained  by  publication  upon 
Walter,  and  the  day  for  hearing  was  set 
for  May  10^  1888;  that  In  April,  1888,  the 
said  railroad  company  filed  an  affidavit  of  the 
said  Walter  that  be  was  the  head  of  a  fam- 
ily, and  tliat  his  wages  were  ezonpt  from 
execution*  and  addng  that  said  proceedings 
be  disBOlred;  that  nererOi^eas  the  ssld 
justice  of  tiiepeaoe  entered  Jm^mentagainst 
plaintiff,  Walter,  for  the  sum  of  $18.60  dam- 
ages, and  costs  taxed  at  (8.60,  and  requiring 
said  railroad  company  to  pay  into  court  the 
sum  of  (22.10  out  of  plaintiff's  wages,  which 
said  railroad  company  thereupon  did,  and 
that  aald  |22.10  was  deducted  by  said  rait 
road  company  from  the  #um  of  $55  due 
plaintiff,  and  that  plaintiff  has  oerer  re- 
Gdred  said  stun  so  deducted;  that  said  nam 
at  $D5  was  diH  plaintiff  for  labor  performed 
as  a  brakffluan  by  plaintiff  tor  aakl  railroad 
company  within  the  60  days  immediately  pre- 
ceding said  date  of  gaznlshmoit,  and  tbat 
the  wages  so  garnished  were  exempt  from 
selsure  attachment  execution,  or  gar^ 
mshee  process  in  this  state,  which  facts  the 
said  West  and  O'Connor  also  well  knew;  that 
said  West  was  not  the  owner  of  the  ac- 
count <a  the  said  O'Oonnor,  If  any  sudi  be 
had,  but  fadd  It  dmply  for  collection  for 
O'Connor,  who  was  the  real  party  In  Inter- 
eat,  though  a  pretended  assignment  thereof 
had  bem  made  by  0*Connor  to  said  WesL 
For  a  second  cause  of  action,  plaintiff 
dalmcd  to  be  entitled  to  (27.00  as  damages 
Indirectly  resulting  from  said  garnishment, 
which  he  alleged  was  simply  a  conspiracy 
between  West  and  O'Connor  to  deprive 
plaintiff  ot  his  exemptions  under  ttie  laws 
of  Nebraska.  There  was  an  answer  In  de- 
idal  of  each  of  the  above  averments, 
allegatlona  of  the  petition  are  set  out  at 
great  length,  and  with  considerable  partica- 
larlty,  f6r  the  reason  that,  with  the  excep- 
tion of  the  avermenta  In  respect  to  llie  sec- 
ond  cause  of  action,  each  allegation  of  said 
petition  was,  upon  the  trial,  fully  sustained 
by  the  proote.  niese  allegations,  thOK^ore^ 
fairly  state  the  facts  In  this  case,  wherefore 
tt  is  needless  that  they  be  rq>eated.  It  was 
stipulated  between  the  parties  In  the  district 
court  that,  by  the  laws  of  the  state  of  Iowa, 
tlie  wages  of  a  nonresidMit  of  Uiat  state 
are  not  exempt  from  attachment,  execution, 
or  garnishment  Upon  a  trial  of  the  Issues 
tbe  Jury  returned  a  verdict  In  &TOr  of  Wal- 
ter, against  Patrick  W.  O'Connor,  for  (24.S0, 
for  which,  with  costs.  Judgmoit  was  duly 
roidered.  For  the  reversal  of  this  JnAn- 
ment,  O'Oonnor  brings  this  cause  to  this 
court  by  his  petition  in  error,  with  the  neo- 
essarr  record  and  blU  of  exceptknuL 


In  Albrecht  Treitschke^  17  Neb.  209^ 
22  N.  W.  Rep.  418,  this  court  held  that, 
where  a  Judgment  creditor  procures  the  ex- 
empt wages  due  to  a  laborer  to  be  taken 
by  gandahee  process,  and  api^led  to  the 
payment  at  his  Judgment,  «  cause  of  action 
arises  In  favcH-  <rf  the  jndgment  debtor 
against  Hie  creditor  fvt  the  anumnt  ot  soch 
wages  wrongfully  appropriated,  unless  the 
light  of  exMoptlott  Is  wslved  by  the  debtor. 
The  statute  exempting  from  ensure  by  Judi- 
cial process  such  earnings  of  a  labming  man 
as  have  accrued  within  the  period  of  00  days 
Immediatdy  preceding  service  of  garnish- 
ment process  was  Intended  for  the  support 
of  the  family  of  which  such  laborw  is  the 
head  and  stay.  In  extending  credit,  every 
one  dealing  with  the  head  of  a  ftimHy  must 
take  Into  account  Uila  right  ot  exemptlcMi, 
and,  jiresnmaUy,  In  emy  extoudon  ct 
credit,  this  tlglit  Is  reoognbnd.  It  therefore 
in  no  way  operates  to  the  Injury  of  the  law- 
abiding  creditor.  The  rapacity  vrtilch  re- 
qwcts  nellhw  implied  contract  obUgBtions 
nor  statutory  enactments  must,  In  damage^ 
resptmd  fbr  this,  sa  for  any  otber  act  of  mls- 
appropriatlon.  From  the  facts  which  we 
hare  undw  confederation  it  appears  that 
O'Connor  assigned  bis  dalm  to  West  stridy 
forthe  pnrposeof  collection.  In  his  evidence, 
O'Connor  admitted  this,  at  the  same  time 
stating  that  the  arrangement  was  that  West 
was  to  receive  for  maldng  the  collection 
20  per  cent  of  the  amount  thereof.  It  is 
true  the  court  In  which  suit  was  brou^t 
by  West  had  jurisdlctiaii  of  ttie  garnishee, 
whldi  operated  its  line  of  railroad  as  well 
in  Iowa  as  Nebraska,  and  that,  ttaerefbre, 
the  amtmnt  was  lost  to  Walter,  b^cmd  re- 
covery,  as  against  the  garnishee.  Railroad 
Co.  V.  Moore,  31  Neb.  628,  48  N.  W.  Rep. 
47S.  But  why  should  tihls  operate  In  favor 
of  O'Oonnor,  who  was  the  prime  movw  in 
this  gamlshm^t  proceeding?  In  all  respects 
ttie  deprivation  of  this  exemption  was  as 
harsh  and  effectual  as  in  the  case  of  Al- 
brecht V.  IMtsdtke,  supra.  Let  us  sv^pose 
tils  exemption  was  of  a  spedfle  article  of 
personal  property.  It  would  be  unques- 
tioned that,  if  he  appropriated  it  to  his  own 
use  hi  this  state,  O'Connor  would  be  liable 
to  Walter  for  its  value.  Instead  of  Its  be- 
1^  appropriated  In  this  state,  let  us  sup- 
pose that  this  property  was  found  and  ap- 
propriated O'Gomior  In  Iowa.  Would 
his  liability  for  its  value  In  tiie  courts  of 
Nebnska  be  In  any  way-modlfled  by  tlut 
fact?  Would  it  at  all  relieve  of  UabOlty  for 
him  to  show  that  bis  duly-authorised  as«tt 
In  Iowa  converted  the  property  to  the  use 
of  O'Connor?  Certainly  not;  and  there  Is 
no  appredaUe  differmce^  In  prlndirie.  be- 
tween the  cases  supposed  and  that  at  bar. 
It  the  judgment  creditor,  directly  or  indirect- 
ly,—no  matter  where,  or  by  wliat  process,— 
appropriates  to  the  payment  of  a  debt  due 
him  the  exempt  wages  ct  a  debtor,  witbont 
such  debtor's  oonsoit,  such  creditor  Is  Uahla 
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to  tbe  debtor  entitled  to  nich  exemption  to 
lbs  lull  amount  of  the  misappropriation. 
In  this  case,  howerer.  It  was  urged  that 
tbe  judgment  of  tbe  Iowa  ooort  was  res 
adjndlcata,  and  tbenfore  unassallaUe.  An 
estoppd  of  tbat,  as  weU  as  of  any  other, 
nature,  requires  mutuality  between  the  par- 
ties to  render  It  ^ectire.  If  O'Connor  Is 
entlfled  to  tbe  benefit  of  the  Judgment  plead- 
ed It  must  appear  that  a  Jodfonent  against 
him  would  bare  been  likewise  binding.  This 
conld  not  bare  been,  for,  purposely,  be  was 
not  a  party  to  the  Iowa  proceeding,  in  any 
way.  Under  the  proote  no  other  verdict 
conld  propnly  have  been  returned  than  tbat 
v^cb  was  rendered,  and  the  Judgment  of 
tbe  district  oonrt  is  afllimed.  The  otb^ 
commissioners  concur. 


TKUMBLB  «t  al.  T.  TRUMBLB  et  at 
<Supreme  Oonrt  of  Nebraska.  Jane  2&,  1893.) 

BTATOTBS— PLDBALITT  OF.  SdBJBCTS— TiTLS- 
AHEXDMBNT— PARTIAL  ISVALIDITT. 

1.  Chapter  67,  Sess.  Laws  1880,  prorldlns 
for  tbe  descent  of  real  property  and  the  dis- 
tribotion  of  persanal  property  of  Intestates,  the 
disposition  of  homesteads  of  intestates,  the 
barring  of  an  insane  wife's  interest  in  the 
lands  of  her  husband  by  deed  of  her  guard- 
ian, and  the  abolition  of  the  estates  of  dower 
and  curtesy,  U  void,  becaoM  it  contains  more 
than  one  subject. 

2.  It  Is  also  void  because  its  object  is  not 
^pressed  in  Its  title,  and  liecause  it  is.  In  ^ect, 
■mcndatory  of  other  -acti^  whldi  it  does  not 
contain. 

3.  Under  the  title  of  an  act  to  amend  a 
eatain  other  act.  no  ameudmeDt  can  be  en- 
acted wbich  Is  not  germane  to  the  subject  of 
the  origioai  act 

4.  When  portions  of  an  act  are  invalid 
because  not  within  the  title,  the  whole  act 
must  be  declared  void,  if  it  is  apparent  from 
an  inspoorion  of  the  act  Itself  uuit  the  in- 
valid portioaa  formed  an  indocemmt  to  its 
piiKSiiKe. 

(Syllabus  by  the  Court.) 

Commissioners'  deciMon.  Krror  to  district 
court,  Lancaster  county;  Strode,  Judge. 

Bolt  by  Martha  Trumble  and  others  against 
Henry  TromMe  and  Henrietta  Ooodell  t<a 
partition.  Decree  for  plalntifls.  Defendants 
bring  error.  Reversed. 

Reese  &  Gllkeson.  for  plalntlffB  in  error. 
J.  B.  Philpott,  for  defendants  In  error. 

IRVIXE,  C.  Martha  Trumble  filed  her  pe- 
tition In  the  county  court  of  Lancaster  coun- 
ty, setting  forth  that  she  was  the  widow  of 
William  Trumble,  deceased,  and  that  the 
other  parties  to  this  action  were  bla  children 
and  grandchildren;  tliat  he  died  seised  of 
certain  real  estate,  one  tract  whereof  wos  a 
homestead;  that  he  left  a  will,  to  the  terms 
of  which  she  never  at  any  time  consented,— 
and  praying  that  there  might  be  set  off  to  her 
one-third  of  ail  said  real  estate,  and  her 
homestead  interest  In  the  particular  tract  re- 
ferred to.   Upon  the  hearing  of  the  case  a 


decree  was  rendered  In  accordance  with  the 
prayer  of  the  petition.  An  appeal  was  taken 
to  the  district  court,  where  a  similar  decree 
was  rendered.  To  reverse  this  decree.  cer< 
tain  of  the  children  bring  these  proceedings 
In  error. 

Under  tbe  Readings  and  proof  the  de- 
crees of  Ibe  county  and  district  coturts  were 
right,  If  the  act  of  the  legislature  approved 
March  29,  1889,  (Sesa.  Laws  1889.  e.  67.)  Is  a 
valid  legislative  enactment   Tbe  plalntiOs 
In  error  urge  that  the  act  in  qu>-Htlon  violates 
artide  3,  |  11,  of  tbe  constitution,  which  pro- 
vides tbat  "no  bill  shall  contain  more  than 
one  subject,  and  the  same  shall  be  clearly 
expressed  in  Its  titie,  and  no  law  shall  be 
amended  unless  the  new  act  contains  the 
section  or  sections  so  ammded,  and  tbe  section 
or  sections  so  amended  sliall  be  repealed." 
They  further  contend  Uiat  the  act  violates 
section  S  of  the  bill  of  rights,  providing  tbat 
"no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law." 
The  tiUe  of  th»  act  Is  as  follows:  "An  act 
to  amend  section  thirty  (30)  and  one  hun- 
dred and  seventy-six  (176)  of  chapter  twenty- 
three  (23)  of  the  0)mpUed  Statutes  of  the 
I  State  of  Nebraska  of  1887,  entiUed  'Dece- 
I  dents,'  and  to  repeal  said  original  sections,  and 
to  repeal  sections  one,  (1,)  two,  (2.)  three,  (S.) 
four.  (4,)  five,  (5,)  six,  (6,)  seven,  (7,)  eight, 
(8.)  nine,  (9,)  ten,  (10,)  eleven,  (11,)  twelve, 
(12.)  thirteen,  (13,)  foxttteen,  (14,)  fifteen.  (15,) 
sdxteen,  (16,)  sevajteen,  (17.)  eighteen,  (18,) 
nineteen,  (19.)  twenty,  (20,)  twenty-one,  (21,) 
twenty-two,  (22.)  twenty-three,  (23.)  twenty- 
four,  (24,)  twenty-five,  (25,)  twenty-six,  (26.) 
twenty-aeven,  (27.)  twenty-eight,  (28,)  twenty- 
nine,  (29,)  of  chapter  twenty-three  (23)  of  the 
I  Compiled  Statutes  of  Nebraska  of  18S7,  and 
I  section  seventeen  (17)  of  diapter  thirty-six 
1  (30)  of  the  (Compiled  Statutes  of  Nebraska 
i  of  1887,  entitied  'Homesteads,'  and  all  acta 
and  parts  of  acts  In  conflict  herewith."  The 
third  section  of  the  act  repeals  the  sections 
named  In  the  titie.   Of  these,  sections  1  to 
28,  Inclusive,  of  chapter  23,  provided  for  dow- 
j  er,  the  barring  and  as^gnment  thereof,  and 
!  various  details  connected  therewith;  section 
I  29  provided  for  estates  by  curtesy;  section  80 
i  provided  for  the  descent  of  real  estate  at 
j  Intestates;  section  176  provided  for  the  dls- 
t  tribution  of  personal  property;  while  section 
j  17,  c.  36,  related  to  the  succession  of  home- 
!  stead,  providing  that  on  the  death  of  the 
I  person  from  whose  property  It  was  selected. 
I  It  should  vest  in  the  survivor  for  life,  with 
i  remainder  to  the  heirs  of  tbe  decedent,  suh- 
1  ject  to  his  power  of  disposing  of  such  re- 
mainder by  will,  and  further  exempted  such 
homestead  from  the  payment  of  debts  con- 
tracted by  the  decedent   The  first  section  of 
the  act  of  1889  provides  that  sectim  30  shall 
be  "amended  to  read  as  follows."   Then  fol- 
lows section  30,  as  amended,  which,  In  ito 
first  portion,  enacts  a  new  order  of  descent 
of  real  estate  of  Intestates.   It  tiien  proceette 
to  provide  an  entirely  new  law  for  the  dlspo- 
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sltlon  of  homesteads,  coutnlnln^,  among  other 
tilings,  provisions  whereby  the  homestead 
shall  be  appraised  upon  proceedings  Institut- 
ed by  the  county  Judge.  That  alter  deduct- 
ing Incumbrances,  If  the  residue  do  not  ex- 
ceed $1,000,  the  homestead  shall  descend  to 
the  widow,  subject  to  the  Incumbrances.  If 
there  be  a  residue  after  deducting  Incum- 
brances and  the  fl,00O,  It  shall  descend  as 
provided  In  the  act  That  the  widow  may 
elect  to  retain  the  homestead  by  paying  the 
shares  desceiKlIug  to  other  heirs,  and  If  elie 
do  not  so  elect  the  property  shall  be  sold  In 
a  peculiar  manner  provided  by  the  act,  and 
the  proceeds  of  the  sale  distributed.  The 
section  then  proceeds  to  declare  that  the 
widow's  share  cannot  be  affected  by  any 
will  of  her  husband  unless  she  consent  there- 
to, in  writing,  within  30  days  after  his  will 
has  been  left  with  the  county  Judge  for  pro- 
bate, and  she  advised  of  Its  contents  by  a  cer- 
tified copy  served  on  her  by  personal  service, 
and  her  consent  filed  with  the  county  judge. 
The  section  next  provides  lliat  all  provl- 
dons  made  In  the  act  In  regard  to  a  widow 
of  a  decrased  husband  shall  be  applicable 
to  the  surviving  husband  of  a  deceased  wife; 
then,  that  the  widow  shall  be  entitled  to 
her  "distributive  shares"  of  all  lands  where- 
of the  husband  was  seised  of  an  estate  of 
Inheritance  at  any  time  during  the  marriage, 
unless  she  Join  In  a  deed  of  conveyance,  or 
la  otherwtee  lawfully  barred.  Next  follows 
a  provision  that  if  the  wife  be  insane  she 
may  be  barred  of  her  Interest  In  her  hus- 
band's real  estate  at  any  time  during  the 
Ufe  of  the  husband,  by  deed  of  her  guard- 
ian. The  section  concludes  wltb  a  sentence 
abolishing  the  estates  of  dower  and  cnrtesy. 
i^ectton  2  of  the  act  amends  section  176,  a 
23,  Oomp.  St,  by  providing  a  new  order  of 
distribution  of  personal  property. 

Is  this  act  wltbln  the  inhibition  of  that 
clause  of  the  constitution  providing  that  no 
bill  shall  contain  more  than  (me  subject? 
nils  question  la  fn  most  cases  surrounded 
with  difficulty.  As  was  said  In  Railroad 
Oo.  T.  Frey,  30  Neb.  790,  47  N.  W.  Rep.  87, 
this  clause  of  the  constitutltm  "was  never 
designed  to  place  the  legislature  In  a  straight 
Jactaet  and  prevent  it  from  passing  laws 
having  but  one  object,  under  an  appro- 
priate title."  Provided  the  object  of  the 
law  be  single,  the  whole  law  may  be  em- 
braced in  ft  single  enactment,  although  it 
may  require  any  number  of  details  to  ac- 
complish the  object.  The  purpose  of  the 
constitutional  inhibition,  upon  the  other 
hand,  was  to  require  each  proposed  measure 
to  stand  upon  Its  own  merits,  and  to  ap- 
prise the  members  of  the  l^Edature  of  the 
purpose  of  the  act,  when  called  upon  to 
support  or  oppose  it,  and  perhaps  a  still 
stronger  purpose  was  to  prohibit  the  join- 
ing of  several  measures  in  one  act,  in  order 
to  combine  the  friends  of  each  measure, 
and  pass  the  bill  as  a  whole,  where  prob- 
ably a  majority  could  not  be  procured  In 


favor  of  any  one  of  Its  different  objects. 
Railroad  Oo.  v.  Frey,  supru.  Examining  the 
act  in  the  light  of  this  purpose,  we  think 
that  it  Is  within  the  C(mstitutlonal  Inhibi- 
tion. While  all  of  Its  provisions  are  coo- 
nected  In  8om«  sense  with  one  another,  the 
connection  Is  in  some  cases  vety  remote. 
The  descent  of  real  property  and  the  dis- 
tribution of  personalty  of  on  intestate  might 
perhaps  well  be  provided  for  by  a  sliiKto 
statute  under  an  appropriate  title.  The  dis- 
position of  an  Intestate's  homestead  might. 
In  the  same  way,  be  connected  witli  the 
descent  of  his  other  realty.  Perhaps  even 
the  subjects  of  dower  and  curtesy  mls^t 
fall  within  the  same  legislative  object  as 
the  descent  of  lands.  By  a  somewhat  chain- 
like  process  it  might  be  argued  that  pro- 
visions for  barring  dower  during  the  life- 
time of  the  husband  might  be  embraced  in 
any  act  relating  to  dower,  and  that  in  an 
act  relating  to  barring  dower  the  guardian 
of  an  insane  wife  might  be  authorized  to 
convey  such  wife's  inchoate  estate  of  dower. 
But  the  affairs  of*  mankind  are  so  inter- 
woven that  by  similar  reasoning  a  sln^^e 
statute,  procectdlng  step  by  step,  might  be 
made  to  embrace  the  whole  body  of  the  law. 
We  cannot  conceive  how  the  descent  of  an  In- 
testate's land  can,  under  the  constitution,  be 
properly  coupled  with  provldons  granting 
to  the  guardian  of  an  Insane  wife  the  power 
to  convey  her  prospective  Interest  during 
her  husband's  lifetime,  nor  can  we  see  how 
such  a  statute  of  descents,  and  a  law  attach- 
ing new  requisites  to  the  validity  of  a  will, 
can  be  said  to  embrace  a  tingle  legislative 
object  These  subjects,  while  remotely  re- 
lated, are  not  necessarily  Interdepmdent, 
and  cannot  be  said  to  combine  into  a  single 
subject  of  feglslntion.  In  Smalls  v.  'White, 
4  Neb.  353,  It  Is  plainly  intimated  that  the 
court  considered  a  law  fixing  the  time  of 
taking  appeals,  and  also  providing  for  the 
filing  of  pleadings  In  the  appellate  court,  as 
embracing  two  subjects.  So,  In  State  v. 
Lancaster  C3o.,  6  Neb.  474,  an  act  providing 
for  township  organization  was  held  void  in 
toto  because  embracing.  In  addition  to  that 
subject,  provisions  for  ooimty  government 
In  State  v.  Lancaster  Co.,  17  Neb.  85,  22  N. 
W.  Rep.  228,  ft  provLtion  in  an  amendatory 
act  repealing  an  act  not  connected  with  the 
subject  of  the  amendment,  was  declai-ed 
void.  The  whole  matter  was  as  closely  con- 
nected as  In  the  case  at  bar.  We  are  even 
more  clearly  convinced  that  the  subject,  or 
rather  subjects,  of  the  act,  are  not  clearly 
expressed  In  Its  title,  as  the  constitution  re- 
quires. So  far  as  that  portion  of  the  title 
which  designates  the  sections  repealed  is 
concerned,  it  timply  indicates  tlie  Intention 
of  the  legislature  to  repe.il  the  existing  laws 
upon  the  subjects  treated  In  those  sections, 
and  not  to  enact  new  laws  in  their  stead. 
So  far  as  the  title  designates  sections  amend- 
ed, it  Indicates  merely  an  Intention  to  amend 
the  law  relating  to  the  descent  of  real  estate 
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And  the  dlatribntloii  of  personal  estate  of  In* 
testates,  these  betng  the  only  sabjects  treat- 
ed In  tie  ammded  sectlODS.  In  Cl^  of  Te- 
camseh  t.  PhllUK  5  Neb.  806*  and  In.  Wblte 
V.  Lincoln,  Id.  505,  an  act  was  declared  unwm- 
stitntlonal  which       it>  title  purported  to 
amend  the  law  Incoipoxatlng  idtiea  ot  the  sec- 
ond  claag,  and  also  to  legalize  certain  taxes, 
ttte  offensiTe  proTlslon  putportlns  to  legalise 
and  confirm  the  expenditure  of  certain  license 
moneys  already  collected.  This  was  held  not 
to  be  within  the  tia&  In  BaUroad  Co.  t. 
Saunders  Go.,  9  Neb.  507,  4  N.  W.  Bep.  240, 
tills  court  h^  nnconstitatiwial  a  provision 
in  an  act  mftiriTig  it  the  duty  of  commlaslon- 
era  to  levy  taxes  to  pay  certain  bonds,  be- 
cause the  title  to  the  act  was  "An  act  to 
ammd  an  act  to  provide  for  the  regIstrati<Hi 
of  precinct  or  township  and  school-district 
txMids."  The  act  amended  contained  nothing 
In  regard  to  the  pigment  of  the  bonds,  and 
tike  prorlsion  on  that  subject  In  the  ameaid- 
Ing  act  was  declared  void  because  not  ger- 
mane to  the  act  amended,  and  so  not  within 
the  title.   The  fidlowbig  cases  also  establish 
the  rule  that  under  the  tlUe  of  "Acts  to 
amoid**  other  acts  no  matter  can  be  Intro- 
duced by  the  amoidment  whldi  Is  not  ger- 
mane  to  the  oilt^al  act:  MUler  t.  Huiford, 
U  Meb.  877, 8  N.  W.  Bep.  477;  State  t.  Pierce 
Co^  10  Neb.  476,  6  N.  W.  Bep.  763.  The  act 
in  questim  violates  this  rule  hr  Introdudikg 
proTislonB  In  tbe  nature  of  substitutes  for 
nearly  every  one  of  the  repealed  sections,  un- 
der color  of  an  amendment  of  section  30; 
which,  before  the  amendment,  related  to  but 
one  of  those  subjects.   Nor  can  the  legiata- 
ture.  In  an  act  purporting  to  merely  amend 
<Hie  law,  enact  meosnies  which,  in  eflTect, 
amend  or  repeal  oQier  laws,  not  referred  to 
In  the  title,  or  In  the  act  itself.  To  do  so  tIo* 
lates  the  constitutional  provision  that  the 
amending  act  shall  "contain^  the  section  or 
sections  unended.   Smalls  t.  White,  4  Neb. 
353;  Sovereign  v.  State,  7  Neb.  400;  State  t. 
I^ncaster  Co..  17  Neb.  85,  22  N.  W.  Bep. 
228;  Tonsalln  v.  Oity  of  Omaha,  25  Neb.  B17» 
41  N.  W.  Bep.  786;  Holmberg  v.  Hanck,  16 
Neb.  337.  20  N.  W.  Bep.  270;  Foxworthy  T. 
TTasHngs,  23  Neb.  772.  37  N.  W.  Bep.  657; 
StrldElett  T.  State.  81  Neb.  674,  48  N.  W. 
Rep.  S20.  This  act  Tlolates  this  nile  by  af- 
fecting the  law  In  regard  to  wills,  that  regu- 
lating the  powets  and  duties  of  guardlani^ 
and  prol)ably.  also,  the  married  woman's  act. 

The  law  Iwing  unctmsUtntional.  for  the 
reasons  above  stated,  the  next  question  pre- 
sented is  whether  It  must  be  dedared  void 
altogether,  or  whether.  1^  eliminating  the 
obJecti<Miable  provisions,  It  may  be  allowed 
to  stand.  In  so  far  OS  it  Is  stai^  in  its  pur- 
pose, and  germane  to  Its  title.  Hie  rule  up- 
on this  subject  Is  stated  In  State  v.  Ltmca» 
ter  Oa,  6  Neb.  474,  and.  In  a  case  of  the 
same  title,  17  Neb.  85,  22  N.  W.  Bep.  228. 
In  the  latter  case  the  court  anys.  In  an  opiOr 
i<Hi  the  presoit  chief  Justice,  that  where 
the  act  Itself  inaudes  two  distinct  subjects 
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the  whole  act  roust  be  trtated  as  void,  from 
the  manifest  Impossibility  of  choosing  be- 
tween the  two,  but  that  this  rule  applies 
only  In  those  coses  where  It  Is  impossible, 
from  an  Inspection  of  the  act  Itself,  to  deter- 
mine which  part  Is  void,  and  which  valid. 
When  this  can  be  done  the  rule  does  not  ap- 
ply, unless  It  dull  ai^peor  that  the  invalid 
portion  was  designed  as  an  Inducement  to 
pass  the  valid,  so  that  the  whole,  taken,  to- 
gether,  will  warrant  the  belief  that  the  leg- 
islature would  not  have  passed  the  valid 
part  alone.  Applying  this  rule  to  the  case  at 
bar,  we  cannot  see  how  It  is  possitde  to  sus- 
tain any  portitm  of  the  act  Some  of  the 
subjects  treated  ate  so  different  In  their  na<- 
ture  that  we  cannot  say  which  operated  up- 
on the  minds  of  the  legislators  to  induce  the 
passage  of  the  act  The  nature  of  the  provi- 
sions In  r^rd  to  descoit  of  real  prt^rty  is 
such  that  the  legislature  would  certainly  not 
have  Improved  them,  In  tite  absence  of  an 
amendmrait  (tf  the  laws  relating  to  dower 
and  curtesy.  That  portion  of  the  act  which 
provides  for  tlie  distribution  of  personal 
property  is  manifestly  framed  with  the  view 
of  supplementing  the  provltitms  in  regsrd  to 
descent  and  the  disposition  of  homesteacto. 

We  are  fully  consdous  of  tlie  Importance 
of  the  principle  ■wtAch  forbids  ttie  courts  to 
declare  a  statute  unconsUtutlonal  where  any 
substantial  doubt  exists,  but  we  have  no 
doubts  In  this  case.  The  act  Is,  upon  Its 
face,  clearly  violative  of  several  constitution- 
al provisions.  To  sustain  It  would  be  to  In- 
vite their  disregard  in  the  future,  if  not  to 
countmanee  the  practice  suggestively  desig- 
nated as  "logrolling."  In  such  a  case  the 
dnty  of  the  court  to  set  sMde  an  act  Is  as 
clear  as  Its  duty  generally  to  presume  the 
validity  of  statutes,  and  no  eonsldei'Utlons 
based  upon  the  Importance  <rf  interests  af- 
fected can  discharge  the  courts  from  pw- 
formlng  such  duty.  In  tills  connection,  how- 
ever. It  may  be  well  to  call  attention  to  the 
fiftct  that  this  Is  a  direct  proceeding  to  ad- 
minister an  open  Atate,  and  that  we  are  not 
deciding  that  tities  heretofore  derived  un- 
6ev  decrees  made  In  pursuance  of  the  act 
In  question  can  be  disturbed  by  any  collat- 
eral proceedings. 

A  learned  and  aide  argument  was  mado 
i^on  the-  proposition  that  the  act  provided 
for  a  taking  ot  proper^  without  due  process 
of  law— First,  because  of  Its  proviedons  au- 
thorizing the  sale  of  homesteads  wltiiout  pro- 
viding for  notice  to,  or  a  hearing  of,  parties 
lnta%sted;  and,  secondly,  because  It  under- 
took to  abolish  existing  Incboate  estates  ot 
dower  and  curtesy.  The  ooncluslons  reached 
upon  other  aspects  of  die  case  render  a  ded- 
^on  of  this  question  uuneceesaiy.  The  judg- 
ment of  the  district  court  Is  reversed,  and 
the  case  remanded,  with  dlrectiras  to  pro- 
ceed in  accordnuce  with  the  btw  as  It  oclst- 
ed  prior  to  the  pnssngo  of  the  act  of  1880. 
Judgment  aocordiugly.  The  other  cvmmi» 
sluners  concur. 
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UNCOLN  RAPID  THANSIT  CO.  t.  NICH- 
OLS. 

(»apreme  Court  of  Nebraska.  June  29.  ISOS.) 
Stbkkt  a*ij;,WATB  —  Fbahchisb  —  Nboljokscb— 

EXKMFTIOX  ntOM  LlABILiTT  —  CONTUIBUTOBT 
KXOLIOEHCB — ATTKHPT  TO  KsCAPB  Dl.N01£K. 

1.  The  granting  of  a  franchise  by  the  elect- 
on  of  a  to  a  corporation  to  build  and 
opemte  a  street  railvay  in  the  streeto  of  the 
aty  does  not  exeoiM  the  strpct-railwiy  com- 
pany from  liability  for  injuries  caosed  by  its 
nesligence,  whether  snch  negligence  consists  in 
the  impro[>er  and  careless  management  of  its 
property,  or  in  the  cliaracter  oi  the  motive 
power  employed  in  pmpelUng  il«  cars. 

Z.  When  one  ia  placed  by  the  aeRlisenee 
of  another  in  a  dtaation  ot  peril,  his  attempt 
to  eseape  danger,  even  by  domg  an  act  whicli 
is  also  dangerous,  and  from  which  injury  re- 
■nlts,  is  not  coDtributoty  heKligence  such  as 
will  irerent  him  from  recoToing  for  an  In- 
JoiTi  if  tlie  attempt  was  one  aach  as  a  peraon 
acting  with  ordiuary  prud«ico  mishtt  nnder 
the  circumstances,  make. 

(Syllabua  by  ibm  ConrU 

OommlasloDers'  dedsiaiL   Error  to  dis> 

trict  court,  Ijuieaster  oonnty;  Tibbets, 
JndffB. 

Actffttt  tqr  JToaima  Ntdhols  against  tlie  Lln- 

ooln  Rapid  Transit  Company  for  personal 

Injuries.  Judgment  tor  plaintifl.  Defend- 
ant brln^B  error.  Affirmed. 

Webster,  Rose  &  Fiaherdick,  for  plaintiff 
In  error.  Adams  &  Scott  and  I.  W.  lo- 
sing; for  defendant  in  error, 

BAGAN,  a  Mrs.  Nich<^  nied  the  Lin- 
coln R^id  Transit  Company  In  the  district 
court  of  lAucaster  county,  and  in  her  peti- 
tion alleged  tlut  the  tran^t  company  was 
&  oorporation,  and  owned  and  operated  a 
street  railway  In  the  cit7  of  lancoln;  that 
said  street  railway  was  operated  by  run- 
ning a  steam  engine  on  and  along  its  track, 
with  coaches  attached;  that  sold  engine  Is 
frightful  to  horses  and  teams  coming  In 
view  of  or  passing  near  it,  all  of  whkdi  was 
well  known  to  the  tranrit  company;  that 
there  was  a  laige  and  almost  constant  trayei 
in  wagons,  buggies,  carriages,  and  other  ve- 
hicles drawn  by  horses  on  the  streets  used 
by  the  transit  company,  which  was  well 
known  to  it;  tliat  on  the  5th  day  of  July, 
l8iK),  and  prior  thereto,  the  transit  com- 
pany wrongfully  and  without  rl|^t,  and 
negligently  and  carelessly,  ran  said  engine 
and  cars  along  certain  streets  of  sold  city 
of  Lluoolu,  on  which  streets  there  was  con- 
stant travel,  as  above  stated;  that  on  said 
date,  while  she  was  driving  along  Twelfth 
street  in  said  city,  in  a  buggy  drawn  by  a 
gentle  and  quiet  horse,  the  transit  company 
wrongfully,  negligently,  and  carelessly,  and 
without  warning,  ran  said  oigine  to  and 
within  the  iDuuediate  vidnity  of  fbt  place 
where  she  was  driving  said  horse;  that  he 
became  suddenly  frightened  and  tm manage. 
aUe,  and  in  said  frli^t  ^set  said  biv87* 
and  threw  ber  upon  tne  track  and  ground. 


and  greatly  injured  her.  The  transit  oont- 
pany  pleaded  to  this  petition  three  defuses: 
<1)  A  denial  of  negligence  on  ita  part;  (2> 
a  frandiise  from  the  electors  of  the  city  of 
Lincoln  to  o]:>erate  its  street  railway;  (S^ 
contrlbntray  ne^g^Me  on  tlie  part  <a  Mrs. 
Nichols.  Hiere  was  a  ttlsl  to  a  Jury,  with 
a  v^^dlct  and  Judgment  for  Mrs.  Xicbols. 
and  the  transit  company  brings  the  caae 
here,  and  assigns  as  errors  the  refusing  of 
Instructions  requested  by  it,  the  giving  <ti 
instructions  objected  to  tjy  it,  and  that  tbe 
evidence  does  not  sustain  the  verdict. 

The  Instructions  requested  by  the  traiudt 
company  and  refused  are  as  follows:  **(4» 
If  the  Jury  find  that  the  plaintiff  had  a  friw- 
tious  or  ^ttteh  horse,  or  that  tbe  plaintKT 
was  not  a  propw  driver  of  the  horse  tliat 
was  hltdted  to  het  vdilde,  tliey  wlU  find 
for  tbe  defendant  (5)  If  the  Jury  find  tliat 
plaintiff,  by  ber  incompetence  as  a  driver, 
or  by  carelessness  in  any  way,  contrlbated 
to  the  accident,  the  Jury  will  find  fia  tte 
d^«idant  (0)  If  the  Jury  find  that  horses 
generally  are  not  frightened  by  the  motor 
mglne  of  tbe  defendant,  and  Uiat  flu  mar 
chine  was  operated  with  ordinary  and  nsoal 
care  at  the  time  of  the  acddent,  they  will 
find  for  tbe  defendant  If  the  Jury  find  that 
the  plaiDtUTs  horse,  wUle  yet  a  oonsldaable 
^stance  from  ttie  motor,  evinced  alarm, 
and  a  tendoicy  to  be  frli^tened,  or  become 
unmanageable^  then  It  was  the  dirty  of  the 
plaintiff  to  have  turned  about,  and  to  have 
done  all  she  could  to  have  avoided  tiie  ac- 
cident; and.  If  tbe  Jury  find  that  the  plaln- 
tUt  did  not  so  do.  they  will  find  for  the  de- 
fndant** 

The  fourth  was  correctly  reAosed.  Wheth- 
er Mrs.  Nlduris'  hone  waa  fractious  or  ^t- 
tlah,  or  whethw  she  waa  a  propw  drivw; 
were  prop^  questions  for  tbe  Jury  to  cod- 
fldder  In  determining  whether  Mrs.  Mkhiils 
was  guilty  of  contributory  negligence.  This 
instruction  leaves  out  entirely  the  dem«t 
of  negligence  on  tbe  part  of  the  transit  com- 
pany. If  the  netflgHkce  of  the  transit  com- 
pany was  the  proximate  cause  tit  MtsL  Xlch- 
ols'  Injuiy.  the  fact  of  her  hoiae  being  tne- 
tious  or  skittish,  or  she  a  poor  driver,  would 
not  relieve  the  transit  company  from  liabil- 
ity. Again,  the  trial  Judge*  In  the  tenth 
paragraph  of  his  diaige  to  the  Jury,  told 
tiiem:  "If  you  duuld  find  from  the  evi- 
dence that  the  horse  driv»  plaintiff  was 
a  frSLCtlons  or  sUttUi  bme,  or  fliat  the 
plaintiff  was  not  a  proper  drira-  of  said 
horse,  thai  plaintiff  would  be  guIUy  of  net^- 
gence  In  driving  the  horse  in  tbm  vicinity  of 
the  motor,  and  could  not  recorar."  So  It 
appears  that  the  transit  company  has  had 
the  benefit  of  the  instruction  wtakh  it  claims 
was  erroneously  refused.  Certainly  the 
transit  company  vras  not  entitled  to  sb  in- 
Btruction  so  broad  as  the  tme  that  was 

glTM. 

As  to  tnstroctlon  Na  B,  a^ed  by  the  trans- 
it company  and  refused,  this  ma  also  sob 


Digitized  by  Google 


LINCOLN  BAfID  TBAKSXT  GO.  o.  NICHOIS. 


873 


Btantlally  given  In  parasmpli  No.  10  of  die  f 
court's  cbarge,  and  tt  was  also  covered  by 
Insti-nctlon  No.  7  given  to  'the  jury  at  the  re- 
quest of  the  transit  company.  Tliat  inatnic- 
tioD  reads  as  follows:  "If  the  Jnry  find  that 
plaintiff,  after  she  found  that  her  horse  was 
alarmed  at  the  motor,  used  her  whip,  or 
otherwise  endeavored  to  force  her  horse 
forward  towards  the  motor,  and  compelled 
blm  to  aiqitroacta  the  object  that  frightened 
liim,  such  conduct  Is  ne^igence  on  plain- 
tiff's pan,  and  th^  vUl  find  for  the  de- 
fendant" 

As  to  instruction  No.  0,  requested  by  the 
transit  company  and  refosed,  it  wu  sab- 
stantlaUy  given  by  the  trial  Judge  In  the  lat- 
ter part  of  paragraph  No.  10  of  his  diarge  to 
the  Jury,  aa  fbllows:  "And  further,  If  you 
should  And  from  the  evidence  that  plalntifTB 
iiorse.  while  yet  a  considerable  ffiatance 
from  the  motor,  evinced  alann,  and  a  tend- 
ency to  be  frti^tened,  and  threatened  acci- 
dent, then  It  was  the  duty  of  the  plalntlfl 
to  torn  about  If  she  could  have  done  so, 
and  to  have  done  idl  she  could  to  avoid 
accident,  or  an  that  a  reasonably  prudent 
persim  would  have  done  under  tlie  drcum- 
Btnnc»;  and  If  yoa  should  find  from  Oie 
evidence  that  the  plaintiff  did  not  do  ao, 
then  she  would  be  guilty  of  such  contribu- 
tory ne^Igence  as  would  prevent  her  recov- 
ering." 

Complatnt  Is  also  made  because  Hie  court 
fEftve  to  the  Jury  tbs  following  Instruction: 
"Whether  or  not  horses  are  generally  frl^t- 
enBH  by  the  motor  engine  of  tiie  defendant  la  a 
matter  that  you  may  take  Into  consideration 
In  determiidng  the  negligence  of  the  defend- 
ant in  causing  the  acddait  complained  of, 
or  the  contributory  negligence  of  the  plain- 
tiff as  to  ber  actlcms  In  the  vldnity  of  flie 
motor."  Suffice  It  to  say  that  there  was 
DO  emnr  In  the  giving  of  this  Instruction. 

The  tnmslt  company  also  dalnm  tiiat  flie 
court  erred  In  giving  to  the  Jury  the  follow- 
tMie  tnstroction: .  "lUrd.  When  a  plaintiff, 
tiurou^  the  negligence  of  defendant,  is  placed 
In  a  situation  where  he  must  adopt  a  peril- 
ous alternative,  or  where^  in  the  terror  of  an 
emergency  for  irttteh  he  is  not  reqwnsltile^ 
be  acts  wfldly  or  negligently,  and  suffers  In 
consequence,  such  ne^gent  conduct,  under 
the  circumstances,  Is  not  cmtributmy  nei^- 
gence^  for  tiie  rrasim  that  persons  In  great 
peril  are  not  to  be  required  to  exercise  all 
that  presence  of  mind  ax^  carefulness  that 
are  Justly  required  of  a  careful  and  prudent 
man  under  ordinary  drcnmstanc^."  TbiM 
tatstructitm.  told  the  Jury,  in  ^eet,  that  If 
they  found  that  Urs.  NIdioIs,  while  placed 
In  a  dangexDus  aftuation  tiiroiii^  tin  transit 
company's  negligence,  was  frightened  and  In 
terror,  and  acted  carelesrty  and  was  Injured, 
her  conduct,  under  such  dreamstances,  was 
not  contrlbutoiy  negligence;  aa  a  person  In 
great  peril  Is.  not  required  to  exercise  the 
caie  demanded  of  a  careful  person  under  or^ 
(Unaiy  (drcnmstancea.   "A  idioica  of  erita 


I  may  oft^  be  all  that  Is  left  to  a  man,  and 
he  is  not  to  blame  if  he  chooses  one,  nw  If 
he  chooses  the  greater.  If  he  Is  In  dream- 
stances  of  difficulty  and  dangw  at  the  time» 
and  compelled  to  decide  hurriedly."  Gums 
V.  RaUway  Co.,  82  Wis.  672.  10  N.  W.  Rep. 
11;  Slegrlst  v.  Amot,  10  Mo.  App.  197;  WU- 
son  V.  Railway  Oa,  26  Minn.  278,  8  N.  W. 
Rep.  333;  Cuyler  v.  Dicker,  20  Hun,  177. 
"When  one  is  placed  by  the  negligence  of  an-^ 
other  in  a  sltnatitm  oi  peril,  hie  attempt  t» 
escape  danger,  even  by  doing  an  act  which 
Is  also  dangerous,  and  from  which  Injury  re- 
snlts,  is  not  contribubwy  negligence,  sudb  as- 
wUl  prevrat  him  firom  recovering  for  an  in- 
jury, If  the  attempt  was  one  sudi  as  a  per- 
sc^n  acting  with  ordinary  prudence  might,, 
under  the  drcnmstnnces,  make."  Gook  v. 
Parbom.  24  Ala.  21;  Karr  v.  Parks,  40  C3aL 
188;  Goal  Co.  v.  Herler,  64  UL  126;  RaUway 
Co.  V,  Becker,  76  lU.  2D:  Frink  r.  Potter,  17 
QL  406;  TJnuphan  r.  Sampson,  126  Mask 
fi06;  RaUway  Oa  r.  Warner,  89  Pa.  St  00^ 
WUson  T.  RaUway  Co.,  26  Minn.  27B,  3  N. 
W.  Rep.  888;  Stokes  v.  SidtenstaU,  13  Pet 
181;  Stickney  v.  Maidstone,  30  Vt  738;  Paige 
V.  Budcqport,  64  Me.  61.  And  this  is  the  true 
rule,  though  a  person  would  not  have  been, 
injured  bad  he  not  made  an  attempt  to  es< 
cape  the  threatened  danger.  Railway  Co.  v. 
Mowecy,  S6  Ohio  St  418;  WUson  v.  RaUway 
Co.,  26  Minn.  278,  8  N.  W.  Bep.  383;  Schulta 
r.  RaUway  Ga,  44  Wis.  638;  Gums  v.  RaU- 
way Co.,  S2  Wis.  672,  10  N.  W.  Bep.  11. 
When  the  acddeht  occurred.  Mis.  Nlchola 
and  the  transit  company's  engine  were  ap- 
proachlng  one  another,  and  the  contention  <tf 
tlie  trandt  company  is  that  Mrs.  Nichola 
should  have  turned  about  and  made  an  ef- 
fort to  eacape,  and,  in  not  doing  so,  she  was- 
gnUty  of  contributory  negligenoR.  The  evi- 
dence is  that  on  one  side  of  tiie  street  stones- 
were  plied  up  for  curbing  purposes,  and  she 
could  not  turn  out  <m  that  side.  To  tiim  the 
other  way,  Ae  would  have  to  cross  the  street 
raUway  track  In  front  of  the  coming  locomo- 
.  ttve^  That  she  was  frightened,  her  boxse  ter- 
rifled,  and  practically  unmanageable.  Had 
die  attonpted  to  cross  the  track,  and  been 
struck  when  crossing,  that  would  have  been 
alleged  here  as  contributory  negligence.  She 
may  not  have  chosen  the  wiser  or  ssfer 
course.  The  trial  Judge  told  the  Jury:  "If 
yon  should  find  that  plaintiff's  horse,  while 
yet  a  considerable  distance  fTmn  the  motM*, 
evinced  alarm,  and  a  tendency  to  be  frights 
a»Bd,  and  threatened  accident,  tlien  It  was 
the  duty  «£  the  plaintiff  to  turn  about.  If  she 
could  have  done  so,  and  to  have  done  aU  she 
oonld  to  avtdd  tiie  aoddent,  rar  all  that  a  rea> 
lonably  prudent  person  woold  have  done  un- 
der tile  drcnmstances;  snd  If  yon  should 
find  from  the  ertdenee  that  the  plaintiff  did 
not  do  so,  then  she  would  be  guUty  of  such 
oontribotory  ne^gence  ss  would  prevent  her 
recovery."  The  tautractlim  ctmi^alned  of,, 
then,  while  not  very  happily  expressed,  stat- 
ed the  law  correctly,  and  was  properly  given. 
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in  view  of  parngraph  No.  10  of  the  charge  of  i 
the  triul  JudKC. 

ITie  transit  company  inslsta  that  the 
diet  of  the  jury  is  not  supported  by  the  evi- 
dence, and  this  assumption  Is  based  on  the 
contention  that  the  evidence  shows  no  n^ll- 
gence  on  the  part  of  the  company.  The 
grounds  of  negligence  charged  to  the  transit 
company  by   Mrs.  Nichols  In  her  petition 
Vere  that  it  operated  Its  street  railway  by  ' 
running  a  steam  engine  on  Its  track  throngh  ; 
a  populous  part  of  the  cily  of  Ijincoln,  and  on 
streets  In  wbldi  there  was  constant  tmvd  . 
of  veliides  drawn  by  horses,  and  that  said 
steam  ena^ne  was  of  itself  Mghtful  to  liorBes,  '■ 
and  that  on  the  day  of  the  accident  the 
transit  company  negligently  and  carelessly 
and  without  warning  ran  the  engine  in  the 
Immediate  Tlclnlty  of  herself  and  horse,  and 
so  frightened  the  latter  that  be  l>ecame  un-  I 
manageable,  upset  her  buggy,  and  Injured 
her.   The  transit  company,  In  Its  answw, 
said:  "Denies  that  Its  chamcter  of  machlnety 
Is  frightful  to  horses;  denies  that  on  July  6, 
1880,  it  negligently  or  carelessly  ran  Its  mo- 
tor; and  denies  that  It  wrongfully.  negUgent-  i 
ly,  or  carelesidy,  and  without  warning,  ran  ■ 
Its  engine  to  the  vldnity  where  plaintiff  was 
driving,  or  that  her  horse  became  frlghtoied* 
scared,  or  unmanageable."    Here,  then,  iwe 
have  made  these  Issues:  Whether  the  transit 
company's  steam  oiglne  was  frightful  to 
horses;  whether  It  was  negligent  to  use  a 
•team  engine  on  Its  tracks  throu^di  &  popu- 
lous city,  and  on  mnch  traced  streets;  and 
whether  the  trandt  company's  servants  In 
(^arge  of  the  oiglne  and  cars  at  the  time  of 
the  accldesit  w««  gnilty  of  negligence  In  | 
tlieir  management  of  the  locomotive.  There  ' 
Is  evldmce  In  the  record  tending  to  support  ; 
the  allegatifMis  that  the  oigine.  with  Its  | 
amoke  and  steam  and  noise,  was  frightful  to 
horses.  There  was  evMence  that  at  the  time  | 
of  the  accident  the  engtoe  was  running  fiist, 
and  puffing  smc^;  that  the  persons  on  the 
engine  saw  Mrs.  Nichols  when  some  distance 
away;  saw  that  her  horse  was  fri^tened; 
ttiat  tiie  engine  ran  within  10  feet  of  her 
hone  bebae  the  buggy  was  upset;  that  the 
engine  ran  so  close  to  her  she  could  not  turn 
and  get  away.   Of  course,  ih»  evidence  on  | 
nearly  all  tiiese  points  was  omfllctlng.  It 
was  a  question  for  the  Jnry  to  determine. 
The  law  has  not  clothed  this  court  wlfli  ao* 
thoriQr  to  find  cfrndoidons  of  fact  In  cases  of 
this  character.  It  Is  not  necessoiy  to  the 
support  of  the  judgment  In  this  case  that  we 
Aould  decide  that  the  using  of  steam  en- 
ginea  by  the  transit  company  In  the  operation 
of  Its  street  railway  was  ne^lgoioe  of  Itself, 
but  we  have  an  abiding  omvlctbm  that  it 
was.  Here  was  a  large  and  populoos  com- 
mercial dty.  whose  streets  were  constantly 
filled  with  persons  on  hoisebadc.  In  buggies, 
wagons,  and  carriages;  men,  women,  and 
even  little  cbildroi,  were  using  these  streets 
for  business,  pleasure,  or  recreation.  A  cor- 
pomtlon  or  individual  who  would  put  a  steam 


engine  on  a  street  railway  in  such  streets 
must  have  done  so  with  a  reckless  disregard 
and  an  utter  ccmteidpt  for  the  lives  and  Umbs 
of  human  beings.  An  examination  of  the 
dtarter  of  the  transit  compaoy  doies  not  dls- 
<dose  any  aatb<»1t7  for  propeuing  Its  street 
cars  by  steam,  and  It  Is  donbttnl  If  any  audi 
authority  was  conferred  by  that  Instrument; 
and,  If  ti  was,  the  company's  franchise  would 
not  excuse  It  from  liability  ftor  Injuries 
caused  by  Its  negligence,  whethw  sudi  neg- 
ligence consisted  in  the  mismanagement  of 
Its  roads  and  oars  <«■  bt  the  character  of  the 
motive  poww  employed.  The  jodgmrait  of 
the  district  court  was  risbt,  and  the  same  is 
affirmed.   The  other  commlsslonera  concur. 


STATB  «z  cel.  GHEEVKB  v.  JOHNSON 
et  mL 

(Hnpreme  Conrt  of  Nebraska.   June  29,  18^) 

IXTOXICATOfO  LlQL-OHS— LlCBNSS  —  MANDA.1CCS  TU 

Ki;v<iKE. 

A  board  upon  which  in  Imposed  the  duty 
of  hearing  und  determioing  applicatioos  for 
licenses  to  sell  liquors  will  be  compelled,  tv 
mandamus,  to  convene,  and  revoke  a  license 
granted,  where  the  osneotla)  proceedings  req- 
uisite to  tb«  granting  of  a  lawxol  lieoue  have 
not  been  complied  with. 
(Syllabus  by  the  Court) 

CommlsslonerB'  dedsl<m.  Error  to  district 
court,  Saunders  cotmty;  Marshall,  Judge. 

Action  in  the  name  of  the  state,  at  the 
relation  of  John  L.  CheevM'.  against  Rodney 
K.  Johnson  and  others,  for  a  mandamus  to 
revoke  a  liquor  license  Issued  to  Martin 
Tighe.  Def«idantB  had  Judgment  on  demur- 
rer to  the  petition,  and  rdator  brings  oror. 
Reversed. 

Geo.  I.  Wright,  for  plaintiff  In  oror.  N. 
H.  Bell,  tvr  defendants  In  error. 

ntVINB,  a  The  plaintiff  In  error  Instl- 
tuted  this  actbm  In  the  district  court  of 
Saunders  county  against  the  defendants  tn 
error,  one  of  whom  Is  Blartln  Ttghe,  Who 
was  an  ap^lcant  for  a  liquor  license^  and 
the  others  of  whom  oonstitnted  the  board 
of  trustees  of  the  vlUage  of  Yalporatao.  The 
object  of  the  suit  ms  to  obteln  a  mandamus 
compiling  the  board  of  trustees  to  con- 
vene and  revoke  a  llcnise  by  them  lamed  to 
Tl|^  and  to  set  a  day  for  the  hearing  of 
a  remonstrance  filed  against  the  granting 
of  such  a  llcaia& 

The  rdator  alleges  that  no  notice  of  an 
api^lcatlon  for  a  Ucense  was  given,  except 
Iqr  publication  In  a  certain  newspaper, 
averred  not  to  be  the  newspaper  pnUMked 
In  the  county,  having  the  largest  drculatlfm 
therein;  that  the  notice  was  pablWied  April 
2S,  1880,  and  that  no  application  for  a 
license  was  filed  until  May  10th,  and  that 
npon  Hay  11th  a  remonstrance  was  filed 
on  the  part  of  the  r^tor  and  10  other  rem- 
dents  of  the  village;  that  the  board  set  a 
day  for  hearing  sold  remonstrance,  and  that. 
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before  ardon  wu  taken  thereon.  Ttgfae  with- 
<lrew  his  applicatloa,  and  on  December  3d, 
tit  8.  regular  session  of  the  boatd  of  tnurtees, 
tipcm  motion  for  that  jnirpoae^  an  applica- 
tion of  Tlghe's  for  a  license  ma  granted, 
without  any  other  proceedings  than  those 
above  set  fbrUL  A  general  d«niirm  was 
filed  to  this  petition,  and  sustained  by  the 
<»iirt,  and  jndgm^t  reodered  against  the 
relator  for  costn. 

There  can  be  no  doubt  that  under  the  al- 
legntlmis  of  t2ie  petition,  admitted  hy  ttie 
demurrer,  the  board  bad  no  authority  to 
grant  the  license,  and  the  demurrw  seems 
to  liaTe  beat  sustained  upon  the  ground  that 
mandanros  was  not  the  proper  remedy.  We 
do  not  regard  this  as  any  longer  an  open 
^neatlon  in  ttals  state.  Blandamus  will  lie 
in  sodi  case.  Vandrailp  t.  Derby,  19  Meb. 
166,  28  N.  W.  Bep.  707;  Stats  t.  Hanlon, 
24  Neb.  608,  38  N.  W.  Rep.  7S0;  State  t. 
Kaao.  26  Xeb.  607,  41  N.  W.  Rep.  658;  State 
T.  Barton,  27  Neb.  470^  43  N.  W.  Bep.  249. 

The  Judgment  oi  tb»  district  court  Is  re- 
▼»sed,  bnt^  as  the  year  for  which  the  license 
was  granted  has  exj^red,  no  writ  of  manda- 
mus win  be  Issued,  but  Judgment  will  be 
entered  against  the  respondents  for  costs. 
Judgment  according.  ISie  other  commis- 
sioners concur. 


BALDWIN  v.  DOBOLAS  COUNTY. 

^Hupreme  Conrt  of  Nebraska.    Jone  29,  ISOa) 

insakttt— hupport — action'  bt  cooxtt  aqainst 
Husband— (Constitutional  Law. 

I'he  provision  of  the  statute  antboriz- 
ing  suit  to  bp  maintained  nKdinwt  thfi  party 
lestUy  bound  ftir  the  aupimrt  of  an  Insane  per 
son,  by  the  county  whicu  hiw  paid  for  the  cute, 
board,  and  treatmpnt  of  fincb  iiiAiine  pAnmi) 
at  the  Insane  hosi^tal  of  this  state,  npon  die 
finding  of  such  iDsanity  by  the  coDnniiwioners 
of  fiaid  county,  is  in  confl]*:t  with  iiection  1, 
art.  U,  of  the  conatitntion  of  Nebraska,  and  is 
therefore  inoperatlTe  nnd  void. 

(SyUabos      the  Conrt) 

Conunlaaloners'  dedalon.  Error  to  district 
court.  Douses  county;  TlfCuiy,  Judge. 

Action  by  the  conn^  of  Douglas  against 
James  H.  Baldwin  to  recover  money  paid 
by  the  ooun^  In  supporting  defoidant's 
wite  In  die  Insane  asylum.  Judgrooit  for 
plaintUf.   Defendant  btlngs  error.  Reversed. 

€k>nneU  ft  Ires  and  John  Q.  Burgner,  for 
plaintiff  In  error.  T.  J.  llahon^,  for  de- 
fendant In  error. 

RYAN,  O.  The  defendant  In  oror,  as 
[rtalntlff  In  the  district  court  at  Don^tos 
county,  filed  Its  petition  against  die  plalntifT 
to  error,  as  defendant,  on  the  23d  day  of 
July,  1880,  containing,  In  addition  to  proper 
allegations  of  its  own  corporate  existence, 
the  following  material  aTermmts:  lliat  on 
May  26.  18TU,  and  ever  since,  the  defendant 
waa  and  has  beoi  the  husband  of  Mary  M. 


Baldwin,  and  legally  liable  for  ber  support 
and  maintenance;  that,  on  said  last-named 
^te,  Mary  M.  Baldwin,  having  a  legal  set- 
dement  In  aald  Dongas  coun^t  Neb.,  and 
being  adjudged  Insane  by  the  board  of  com- 
missioners of  Insaidty  of  said  county,  was 
committed  to  the  Nebraska  State  Insane 
Asylum,  and  that  ever  dnce  said  date  she 
has  beea  Insane^  and  otmtlnued.an  taimate 
of  said  asylum,  at  the  cost  and  expense  of  ^ 
said  Doufllas  county;  that  said  cotmty  has  * 
been  compdled  to  pay  for  her  support  and 
maint«iance  for  the  period  beginning  at  the 
above  date,  and  ending  with  May  81,  1880, 
the  sum  of  $2,220.91;  that  said  suniort, 
maintenance,  and  care  in  said  asylum  were 
necessary  for  anch  Insane  person,  and  should 
have  been  provided  by  Douglas  county  afore-  ■ 
said,  by  reason  hereof  the  said  d^mdant, 
Jamea  H.  Baldwin,  became  Justly  Indebted 
to  said  pUUntUf  In  the  sum  of  ¥2,220^1. 
Thwe  was  a  prayer  for  Judgment  for  said 
sum,  with  7  jfet  cent  per  annum  intmst 
thereon  from  May  31,  1889.  The  defendant 
demurred  to  this  petition  on  the  ground 
that  It  did  not  contain  tects  sufficient  to  con- 
stitute a  cause  of  action.  This  demnirer  was 
orerruled,  and  defendant  duly  excepted. 
Afterwards,  there  was  filed  an  answor, 
which  was  admitted  the  truth  of  the  alle- 
gations that  Biary  M.  Baldwin  was  the  wife 
of  the  defendant,  and  that  she  was  Insane. 
Every  other  auction  of  the  petition  was 
denied  by  this  answer.  Defraidant  also 
pleaded  the  statute  of  limitations,  as  against 
platntUTs  dalm.  By  reply.  plalntUf  denied 
each  auction  In  the  defendant's  answer. 
On  the  12th  day  of  November,  1890^  a  trial 
of  the  above  issues  waa  had.  In  whldi,  Isy 
Instmctiona,  the  court  withdrew  from  the 
condderatton  of  the  Jury  all  Items  wUch 
had  accrued  anterior  to  July  23,  1885,  being 
four  years  before  this  suit  was  bcgnn,  on 
account  of  the  bar  <tf  the  statute  of  UmltOi* 
tions.  The  Jury  were  Instructed  that  the 
hiuband  Is  Hable  for  tbe  suroort  of  hta 
wife,  and  tiiat  the  statute  of  Nelnadca  au- 
thorizes the  brittgliig  at  an  action  against 
the  husband  for  any  sums  plaintiff  had  been 
required  to  pay  out  for  the  wlte^s  support 
in  the  Insane  hospital;  that  if  defttidanfs 
wife  became  Insane,  and  was  committed  to 
said  Insane  hospital,  where  the  plaintiff, 
Doufdas  county,  had  been  .compelled  to  pay 
for  her  anpport  and  treatment  said  plain- 
tiff could  recover  from  said  defendant  said 
amount  so  expended.  The  defendant  re- 
quested the  giving  ot  oertaln  Instructions 
submitted  on  bis  bdialf,  wha«by  the  Jury 
would  have  been  Informed  that  If  defttid- 
ant  at  all  times  was  ready  and  willing  to 
provide  for  hla  s^  wife's  maintenance  and 
care,  plaintiff  could  not  recover,  and  that 
upon  the  proofs  tiie  d^«idant  was  not  11a* 
ble  to  plain  tiff  for  the  care,  maintenance, 
and  treatment  of  Mrs.  Baldwin.  These  In- 
structions asked  by  defendant  were  refused, 
and  due  exceptions  were  taken  to  soch  r*- 
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fiuaL  The  Jar;  found  a  verdict  asainat  the 
defendant  for  ¥U2S.60,  npon  which  Judgment 
waa  rendered.  To  reTerw'  this  Judgment 
fbe  defMidant  asalnat  whom  it  waa  ren^ 
dered  filed  his  petition  In  error  to  tida  court. 
In  lAlch  he^  of  cooxae,  appeara  aa  plalntUT 
in  error. 

Tha  evidence  wai  Introdnced  by  the  oon- 
tending  parjies  upon  the  respectiire  theMiea 
Indicated  by  ihe  pleadings,  and  thus,  by 
demurrer,  the  ewid&ice,  and  tlie  inatmctionb 
given  and  refoaed.  there  la  preaoited,  un- 
equivocaliy.  iar  determination,  the  proposi- 
tion wlietber  or  not  the  statute  of  this  state 
authorizes  the  bringing  of  an  action  against 
a  husband  fbr  any  sums  th«  county  may 
hare  been  required  to  pay  out  for  the  sup- 
port of  his  wife  in  an  insane  hospital  of 
the  state.  The  defendant  in  wrar  attempta 
to  modify  the  siurp  outlines  of  ttils  propost* 
Hon  by  calling  attentioD  to  tiia  fact  that  the 
"Information  of  tauanlty,"  aa  It  la  ailed, 
waa  rfgned  and  sworn  to  by  plaintUT  in  er- 
ror. TUat  however,  aa  its  name  importa, 
was  simply  a  sworn  statement  that  Bfaty 
H.  Baldwin  waa  a  fit  subject  for  custody 
and  treatment  In  the  hospital  for  the  insane, 
aa  afllant  veilly  believed,  and  that  «he  bad 
a  legal  settlement  in  said  Dongas  county, 
anA  asking  that  the  necessary  stepa  ahould 
be  tak«i  to  Investigate  her  condition,  as  the 
law  In  such  cases  required.  This  was  only 
a  request  that  the  board  Investigate  her  con- 
dition, and  ascertabi  whether  or  not  audi 
derangement  of  the  mind  existed  aa  that 
the  patient  ahould  be  sent  to  Ibe  Insane  hos- 
pital for  care  and  treatmentt  her  mainte- 
nance being  simply  Incident  thereto.  Upon 
a  like  showing  by  another  person  the  same 
stepa  would  have  followed  aa  did  In  fUs 
case,  and  It  would  then  hardly  have  been 
eontoided  that  thereto  the  Informant  ren- 
dered himself  liable  In  the  same  measure 
aa  It  Is  sougbt  to  hold  tbe  lAalntlff  in  error 
for  in  this  case.  Not  only  so,  but  the  peti- 
tion failed  to  dediare  upon  thla  InfOTmatlon 
at  Insanity  as  a  omtract  and  from  all  these 
reaatms  It  follows  that  In  the  determination 
of  thla  case  we  are  confined  solely  to  Ibe 
question  above  stated. 

Tbe  statute  under  which  the  liability  of 
tbe  plalntUr  In  error  Is  dalmed  to  have 
arisen  Is  diapter  40;  Oomp.  St  Neb.,  par* 
ticidarly  section  48,  wblcb  is  in  tbe  language 
flowing:  "Sea  48.  The  provldon  herein 
made  tor  the  support  of  the  insane  at  public 
charge  shall  not  be  construed  to  release  the 
estate  of  such  persons,  nor  their  relatives, 
from  Uabinty  for  their  sopport,  except  from 
the  cost  of  board,  care,  and  treatment  while 
In  Oie  hospitals  of  the  stated  wbldi  cost  of 
board,  care,  and  treatment  shall  be  borne 
by  Ibe  state:  and  ^  commisdonerB  of  tlie 
several  comities  are  authorized  and  empow- 
enA  to  collect  from  the  property  of  such 
patioits,  or  from  any  person  or  perscms 
legally  bound  for  thdr  support,  any  sum 
paid  by  the  county  In  ttielr  behalf,  aa  hevetai 


provided;  and  tbe  certificate  txvm  the  sn- 
peilntradent,  and  flte  notice  fMun  tike  audi- 
tor at  state,  stating  the  soma  cbaxged  In 
such  cases,  shall  be  presampttve  evidence  of 
the  eonectnesa  of  tbe  sums  so  stated.  If 
the  board  of  county  comndaskmen,  in  the 
case  of  any  insane  person  who  had  been 
supported  at  the  e^ense  of  tbe  coun^,  riiall 
deem  It  a  hardablp  to  compel  the  rdatlves  of 
auch  patient  to  bear  tbe  burdok  of  Us  or 
her  support,  they  may  relieve  such  relatives 
from  any  part  or  all  of  such  burden,  as  may 
seem  to  tbem  reaatmaUe  and  Just"  Undw 
the  provisions  of  the  section  Just  quoted 
the  coat  of  the  board  and  treatment  of  the 
inmates  of  the  insane  hospital  must  be 
borne  by  tbe  state.  Let  us  now  consider  tbe 
manner  and  extesA  to  wbiA  tbe  atate  is 
entitled  to  reimbursement  for  these  oatlnysL 
Section  la,  art  3,  of  ttie  constltxitlon  <^ 
Nebnufca,  requires  the  legtolatura  to  make 
needful  appropriatlona  tbr  tbe  eqtenses  of 
the  government  of  the  state.  Section  19, 
art  6)  creates  and  ^vea  to  a  board  so  cre- 
ated general  supervision  and  control  of  tbe 
pubUc  landa  and  gronnda  odt  tbe  state*  ib» 
state  prison,  asylmns,  and  all  other  institu- 
tions thereof,  except  those  for  educational 
purposes.  These  duties  itf  Ibis  board  are- 
more  fully  defined  by  statute.  See  article  7, 
c.  83,  Gompw  St  The  governor,  auditor  oT 
public  accounts,  and  treasurer  are  by  sec- 
tions 74  et  seq.,  c.  77,  Gomp.  St.  cmutltuted- 
tbe  state  board  <tfeqiializati<m,iR^ddi  decides- 
each  year  npon.  tbe  rate  of  state  tax.  and- 
equalizes  and  makes  the  levy  thereor 
throughout  tbe  state.  By  these  state  an- 
tiiortties  the  levy  of  taxea  tor  the  support 
of  the  Insane  bosidtal  la  required,  In  the 
same  general  mode  aa  obtains  In  tbe  levy 
of  taxes  for  otber  state  pnrposes.  Section 
47,  c.  40,  Comp.  St,  however,  reqidres  Uie 
superlntendoit  of  the  Insane  hoqdtal  to- 
certi^  to  tbe  auditor  of  state,  at  fixed  times, 
tile  amount  due  to  said  hospital  from  the- 
several  counties  having  patients  chargeable 
thereto;  and  nptm  notice  given  by  the  said 
auditor  to  the  county  clerks,  respectively, 
of  eaidi  ct  said  oountiea,  the  oounty  onn- 
mlstfooers  mnst  add  sudi  amount  to  the 
next  state  tax  to  be  levied  on  each  county, 
and  payment  of  the  amount  so  levied  must 
be  made  into  tbe  sbite  tressoxy.  To  enforce 
tbe  performance  of  this  duty  a  mandamus 
proceeding  was  prosecuted  in  this  court 
against  the  defendant  In  error  herein,  re- 
sulting in  an  ord»  granting  tbe  writ  aa 
prayed.  State  v.  Dontfaa  Co.,  18  Neb.  601. 
26  N.  W.  Rep.  878.  There  was  filed  in  that 
case  a  dlssaitinff  oi^nlni  by  Chief  Josttce 
Maxwell,  so  that  the  proposttlona  therein 
discussed  cannot  aa  yet,  be  recognized  b» 
settled  beyond  question.  Indeed,  having  re- 
gard simply  to  the  weU^t  of  aif^ument.  we 
bdleve  the  views  of  the  chief  Justice  should 
have  prevailed. 

Ibe  defendant  In  error  Inalsts  Ibat  Che  Ua- 
blUty  fixed  npon  It  by  seettoa  47,  c  40, 


Digitized  by  Google 


^'eb.) 


BALDWIN  V.  DOUGLAS  OOUNTT. 


877 


Gomp^  St.,  and  mtorced  fn  tbe  abore  ease, 
lofdcuny  ccnmtaiances  tbe  provlslraa  at  mo* 
tton  48  of  tbe  last-mentioned  chapter.  As 
lias  already  been  so  jested,  the  annual  cost 
•of  maintaining  tbe  insane  hospital  la  pro- 
Tided  for  a  general  tax,  levied  witb  refer- 
ence -to  the  asseaaed  Taluatlons  of  the  respee- 
tlTA  counties.  Again,  by  virtue  of  section  47, 
supra,  the  amount  doe  the  hospital  for  the 
•care,  board,  and  treatment  of  the  insane 
must  be  paid  by  the  sereral  connttcs,  ref- 
erence bping  bad  to  the  amount  exi>ended 
In  fliat  lK4ialf  for  the  Insane  properly  charge- 
Able  to  each  county.  Thus  It  would  seem 
that  the  taxpayer  has  twice  paid  taxes  for 
this  one  purpose.  Tbe  proposition  inrolred 
Id  this  proceeding  Is  whether  or  not  a  tax- 
payer of  Douglas  county,  who  has  already, 
in  common  with  other  taxpayers,  twice  met 
the  burden  of  taxation  for  the  support  of  the 
insane,  shall  again  be  required  to  contribute 
to  the  same  end  bees  use  of  insanity  within 
tats  family  circle.  In  Richardson  Oo. 
Frederick,  24  Neb.  506,  39  N.  W.  Rep.  621, 
the  ndatlon  of  brother  or  sister  to  the  af- 
flicted was  held  not  to  justify  this  special 
exaction;  and  In  Richardson  Go.  t.  Smith, 
25  Nebi  TOT,  41  N.  W.  Rep.  774,  the  same 
freedom  from  liability  was  adjudged  as  to 
tbe  children  of  tbe  Insane.  In  the  case  at 
bar  the  liability  is  diarged  by  reason  of  the 
marital  relation  existing  between  the  patient 
and  plaintiff  In  error.  It  Is  Insisted  that  this 
liability  exists  because  the  husband  Is  legally 
bound  for  the  maintenance  and  care  of  his 
wife.  The  evidence  In  this  case  shows  'Qiat 
the  husband  never  failed  to  meet  these  re- 
quirements. It  was  upon  an  inquMtton  of 
Insanity,  duly  held  by  proper  county  au- 
thorities, that  Mrs.  Baldwin  was  adjudged 
Insane,  and  a  proper  subject  for  treatment 
in  the  Insane  hospital.  In  tbe  language  of 
Reese,  G.  J.,  In  Richardson  Go.  v.  Frederick, 
supra:  "Tbe  Insane  person  Is  not  consulted 
as  to  whether  he  shall  be  deprived  of  bis 
liberty  or  not,  nor,  Indeed,  are  his  friends  or 
relations.  As  la  said  In  County  of  Delaware 
T.  McDonald,  46  Iowa,  171,  the  state  reaches 
out  its  strong  arm,  and  makes  the  insane  Its 
wards,  regardless  of  the  care  which  they 
may  receive  at  home,  or  the  wishes  of  those 
upon  whom  they  are  dependent  for  thrfr 
support.  •  •  •  Hie  state  asserts  Its  rights 
for  the  reason  an  Insane  person  may  often 
need  more  than  a  mere  maintenance.  He 
often  needs  restraint,  confinement,  medical 
attendance,  and  peculiar  care  and  treatment 
Society  is  entitled  to  be  protected  and  re- 
lieved against  him,  and  when  tbia  is  so 
tbe  state  very  properly  takes  charge  of  him, 
and  makes  blm  Its  ward."  We  know  of  no 
principle  (MF  equl^  or  justice  that  tmdw 
these  circumstances  would  Imply  a  contract 
by  the  htisband  to  answer  for  tbe  treat- 
ment Dt  his  wife,  furnished  1^  the  state  In 
^  interest  of  tbe  general  publla  It  would 


seem  that  tite  pnUlc  thus  bmeflted  should 
definy  all  expeoses  Incuired  for  Its  protec- 
tion.  OertalnJy,  the  husband  la  not  liable 
therefor,  unlesa  1^  lirtne  of  tbe  statute  al- 
ready quoted.  As  has  already  been  Inti- 
mated, perhaps,  we  more  than  doubt  the 
existence  of  an  enforceable  statutory  UaUl- 
Ity.  The  husband  baa  already  twice  paid 
for  tbe  maintenance  of  the  insane  hospital. 
This  was  upon  (fjla  property.  If  he  Is  re- 
quired to  pay  fpr  the  treatment  of  bis  wife, 
I  this  payment  Is  just  as  much  a  compulsory 
I  contribution  to  the  malutenance  of  the  in- 
I  sane  hospital  as  was  either  of  the  others. 
I  It  Is,  In  fact,  another  form  of  taxation  for 
j  the  same  purpose.  Tbe  right  to  levy  taxes 
!  can  only  be  justified  as  being  necessary  for 
I  the  performance  of  Its  functions  by  the 
idtate.  No  tax  can  be  legally  levied  for  any 
purposes  foreign  to  those  functloos,  and 
Bvea  that  tar  taxation  la  tolerated  only  from 
the  necesMties  of  the  case.  The  collection  of 
unnecessary  revenues  by  the  state  Is  not 
taxation.  It  Is  robbny.  The  plaintiff  In  er- 
ror has  already  paid  hla  full  proportion  to- 
I  wards  tbe  maintenance  of  the  Insane  hos- 
[  pltaL   More  than  that  the  authorities  ean- 
I  not  constitutionally  exact    Suppose  the  taxes 
I  under  consideration  had  been  levied  for 
'■  school  purposes.    Gould  any  principle  be 
I  found  that  would  Justly  a  Statutory  require- 
i  ment  that  a   certain  class  of  taxpayas 
I  should.  In  addition  to  the  common  burdeji, 
;  be  required  to  pay  a  special  tax  per  capita? 
j  Manifestly,   such   a   procedure   would  be 
I  wholly  unjustifiable,  even  where  tbe  com- 
!  mon  tax  Is  unequal  to  the  requirement  for 
;  school  purposes.  How  much  more  idarlng 
;  the  Injustice  where  the  taxpayer  has  already 
1  contributed  his  full,  fair  proportion  of  all 
i  that  Is  necessai?!  Again,  suppose  the  state 
!  constructs  a  work  of  Internal  Improvement, 
]  which,  of  necessity,  adds  value  to  nelgh- 
j  boring  property.  Gould  the  owner  of  such 
j  bmeflted  property,  with  any  Justice,  be  re- 
j  quired  to  pay  a  special  tax  on  account  of 
!  this  increment,  in  addition  to  his  payment 
!  of  assessments  common  to  all  property  wlth- 
j  In  the  state?  No  one  would  justify  such  a 
>  system  of  assessments,  and  yet.  In  principle, 
i  It  differs  Uttle  from  that  under  conslduv- 
i  tlon.  The  statute  which  purports  to  author- 
I  ize  the  recovery,  from  the  peraong  legally 
j  bound  for  the  support  of  an  Insane  person, 
;  of  tbe  sum  paid  by  the  county  for  the  care 
and  treatment  of  such  insane  person  at  the 
Insane  hospital  of  this  state,  when  snch  care 
and  treatment  have  been  furnished  upon  the 
finding  of  the  proper  commissioners  of  the 
county,  for  the  reasons  stated.  Is  In  con- 
flict with  section  1,  article  9,  of  tbe  consti- 
tution, and  Is  therefore  Inoperative,  in  so 
tar  as  it  purports  to  confer  said  rl^t  of 
action  upon  tbe  connty.  Hie  judgment  of 
^  district  court  Is  rerttsed.  Judgment  ac- 
cording. The  other  commissioners  concur. 
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LIKES  eC  al.  r.  STONE  et  aL 
(Sapreme  Court  of  Nebraska.   June  20,  1893.) 

EbTOPPBL— BaPBBBBXTATIOm. 

The  owners  of  a  tract  of  land,  hnvips 
platted  it  as  an  addkioa  to  sd  adjacent  town, 
so  as  to  show  what  appeared  to  be  the  pro- 
loDffatlOD  of  its  fltreets,  (though  not  bo  desig- 
nated,) and  hnving  for  the  period  of  eiRbi 
rears  acquiesced  in  the  grading  and  public  use 
of  such  apparent  streets,  t^  erection  of  side- 
walks thereon,  and  the  construction  of  costly 
Improvements  upcHi  adjacent  "private  property, 
in  ^uch  manner  that  if  the  ^stence  of  such 
streets  is  denied  these  tmproTemeuts  will  be 
rendered  comparatively  nseless,  and  baring 
represented  to  one  party,  who,  on  the  faith 
therpof,  purchased  a  portion  of  said  addition 
adjoining  said  apparent  street,  that  said  portion 
would  abnt  npoa  the  same  as  streets,  are  es- 
topped to  deny  the  existence  of  the  streets 
through  such  addition  of  whidi  they  have  thus 
superinduced  such  belief,  and  the  reliance 
thereon  of  the  parties  who  have  acted  upon 
the  faith  of  sa<»  appearsnoes,  acts,  and  reiK 
resentations. 
(Syllabus  by  the  Court) 

Commissioners'  dedslon.  Appeal  from  dis- 
trict court,  Hamilton  county;  Post,  Judge. 

Action  by  Philip  Likes  and  others  agalnat 
David  Stone  and  others  to  restrain '  defend- 
ants from  obstructing  certain  streets  In  the 
city  of  Aurora.  Plaintiffs  had  decree,  and 
defendants  appeal.  Affirmed. 

Howard  H.  Kellogff  and  KellogK  &  Omy- 
bill,  for  appellanta.  HaJner  &  Smith,  for  ap- 
pellees. 

RYAN,  O.  The  8.  H  of  the  N.  %  of  the 
N.  E.  ^  of  section  4,  township  10  N.,  range 
e  W.  of  the  sixth  P.  M.,  Ilea  along  and  con- 
stitutes the  northern  front  of  the  original 
town  of  Aurora,  Neb.  This  40-acre  strip 
was  divided  into  blocks  numbered  consecu- 
tively, from  east  to  weet,  from  1  to  7,  In- 
clusive, alternating  at  regular  Intervals  with 
north  and  south  streets.  By  some  mistake 
there  was  left  adjacent  to  the  north  line 
of  said  strip  a  triangular  piece,  having  Its 
base  of  about  140  feet  across,  a  short  dis- 
tance west  of  the  northwest  comer  of  said 
block  7,  the  two  other  lines  of  said  triangle 
becoming  coincident  at  the  northeast  comer 
of  said  40-acre  atrip.  Afterwards  the  defend- 
ants, who  owned  a  part  of  the  north  half  of 
the  north  half  of  said  quarter  section,  on  the 
6th  day  of  June,  18S1.  duly  filed  a  plat  of 
such  part  as  Stone's  addition  to  the  said 
town  of  Aurora.  The  written  statement  of 
the  defendants,  which  was  filed  contempo- 
raneously with  said  plat,  and  constituted 
a  part  of  the  dedication  of  the  land  de- 
scribed, was.  so  far  as  it  is  at  all  useful,  as 
follows:  "Stone's  addition  is  situated  on  the 
north  half  of  the  north  half  of  the  northeast 
quarter  of  section  four.  (4,)  town  ten,  (10,) 
range  six  (6)  west  of  the  0th  P.  M.,  In  Ham- 
ilton county,  Nebraslia,  commencing  at  a 
point  seven  hundred  and  forty-eight  (748) 
feet  west  of  the  northeast  comer  of  the 
aforesaid  section  four,  (4,)  and  33  feet  south 
ot  sold  north  line  of  said  aectlon  four,  (4.) 


The  size  of  the  blocks  la  given  In  Ogurea  In 
feet  on  said  blocks  of  the  plat  Each  block 
Is  numbered  on  the  plat  The  width  of  the 
streets  Is  glTen  <m  the  margin  of  the  plat 
In  figures  In  f^t  and  named.  Stakes  are 
driven  at  the  comers  of  each  block.  A 
mound,  with  pits.  Is  made  at  the  commence- 
ment of  the  town  or  addition."  The  east 
line  of  this  tract  platted  by  defendants  was 
formed  by  the  pn^ngatioo  northward  of 
the  east  boundary  line  of  blodi  3  of  that 
part  of  the  original  town  to  which  reference 
has  heretofore  been  made.  The  plat  divided 
that  portion  of  the  north  half  of  the  north 
half  of  said  quarter  section  lying  west  of 
the  east  line  of  block  3  of  the  original  town 
of  Aurora  prolonged  northward  throngb 
said  40-acre  strip  by  a  street  running  east 
and  west  throu^  the  same,  de^gnated  as 
"Seventh  Street"  "Sixth"  street  lylns  along 
the  south  side  of  said  40-acre  strip  last  re- 
ferred to.  The  point  of  Intersection  of  the 
north  line  of  said  section  4  with  the  afore- 
said east  line  of  block  3  of  the  original  town 
of  Aurora  prolonged  constituted  the  north- 
east comer  of  the  block  designated  as  (block) 
"1"  on  the  recorded  plat  of  Stone's  addition. 
Thence  the  north  tier  of  blocks  were  num- 
bered consecutively  westward  to  and  In- 
duding  (block)  "5;"  directly  south  of  which, 
and  across  Seventh  street  ^as  located 
(block)  "6;"  from  whence  eastward  the 
blocks  were  numbered  consecutively,  so  that 
(block)  "10"  was  located  just  north  of  blo(^ 
3,  aforesaid,  of  the  original  town  of  Au- 
rora. Beween  said  block  3  and  bloc^  4  of 
said  original  town  of  Aurora,  Grand  av- 
enue, as  a  street  was  prolonged  north- 
ward by  said  plat  betweoi  blacks  9  and 
10  and  2  and  1  of  Stone's  addition,  afore- 
said. In  the  original  town  of  Auruni. 
Geutral  avenue  was  located  between  blodcs 

4  and  5,  Washington  avenue  between  blocks 

5  and  6,  and  Hamilton  avenue  bet^veen 
blocks  6  and  7.  North  of,  and  so  as  to  con- 
stitute with  uniformity  a  prolongation  of. 
Central  avenue,  the  plat  of  Stone's  addition 
showed  between  (blocks)  8  and  9  and  be- 
tween (blocks)  2  and  3  of  Stone's  addition, 
respectively,  a  strip  which,  from  Its  appear- 
ance, might  well  be  taken  for  a  street  It 
was  100  feet  wide,  and  between  (blocks)  8 
and  0  of  Stone's  addition  it  was  designated 
as  "16;"  between  (blocks)  "2"  and  "3" 
of  the  same  addition  it  was  designated  as 
"11."  What  resembled  the  prolongation 
of  Washington  avenue,  aforesaid,  extended 
northward  between  (blocks)  "7"  and  "8"  of 
Stone's  addition  under  the  designation  of 
"15."  and  between  (blocks)  "3"  and  "4"  of 
that  same  addition  as  "12."  In  like  manner, 
opposite  the  northern  end  of  Hamilton  av- 
enue, aforesaid,  there  was  a  parallelogram  of 
uniform  width  with  Hamilton  avenue  between 
(blocks)  "6"  and  "7"  of  Stoat's  additioa. 
recdvlng  the  designation  of  "14,"  and  be- 
tween (blocks)  "5"  aoA  "4"  of  the  same  ad- 
dition rec^Tlng  the  designatlcHi  of  It 
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will  not  escape  careful  obserratlon  that  the 
lilocks  corresponding  with  blocks  In  the  orig- 
Innl  town  plut  lay  In  two  tiers,  running  east 
and  west;  that,  beginning  with  (block)  "1" 
at  the  northeast  comer  of  the  platted  tract, 
the  blocks  were  numbered  westward  consec- 
utively to  and  indnsive  of  "5;"  that  Just 
south  of  "6"  was  located  (block)  "C,"  from 
which  eastward  the  blocks  were  consecu' 
tir^  numbered  to  Include  "10;"  that  Grand 
avenue,  as  found  in  the  original  plat  afore- 
said, was  prolonged  northward  throu^ 
Stone's  addition;  that  Just  west  of  (block) 
"2"  of  Stone's  addition  the  strip  which 
-would  natarally  be  taken  for  a  street  was 
numbered  "11,"  the  like  strip  next  found 
proceeding  westward  was  numbered  "12," 
tlie  next  "13;"  that,  dropping  into  the  sonth- 
em  tier  of  blocks  In  Stone's  addition,  what 
wonld  naturally  be  taken  as  prolongations 
of  streets  of  the  original  plat,  were  num- 
bered, as  progress  is  made  eastward,  re- 
Bpecttvrfy  "14,"  "15,"  and  "10."  These  des- 
ignations by  numbers  from  "11"  to  "10," 
inclusive,  are  not  described  as  streets.  In- 
deed, if  we  are  to  be  governed  solely  by  the 
language  quoted  as  accompanying  the  plat 
filed,  it  would  seem  that  each  number  not 
placed  In  what  Is  expressly  noted  as  a  street 
stands  for  a  block  in  every  instance.  Though 
David  Stone  teatlfled  in  this  case,  there  Is 
nowhere  to  be  found  any  attempt  to  ex- 
plain why  these  strips  strongly  suggestive 
of  streets  were  not  designated  as  such,  nor 
what  purpose  was  to  be  subserved  by  giv- 
ing each  the  very  suggestlTe  location  and 
outline  which  It  possessed. 

The  petition  of  10  plaintiffs  alleged.  In  sub- 
stance, that  each  of  them  resided  and  owned 
property  in  Stone's  addition;  that  said  ad- 
dition was  platted,  as  above  described,  by 
the  defendants;  that  when  said  addition 
was  platted,  the  county  surveyor,  who  sur- 
veyed the  land  for  that  purpose,  was  di- 
rected by  defendants  to  lay  out  the  said  ad- 
dition so  as  to  extend  Grand  avenue,  Cen- 
tral avenue,  Washington  avenue,  and  Hnm- 
Utott  avenue,  above  refeiTed  to,  through 
said  addition,  and  be  continuous  in  direc- 
tion and  width  with  such  streets;  that,  in 
accordance  with  such  instructions,  sold  coun- 
ty surveyor  did  so  lay  out  said  streets 
through  said  proposed  addition.  The  peti- 
tion further  stated  the  ftcts  above  set  forth 
in  the  statement  of  this  case  descriptive  of 
the  manner  In  which  said  addition  was  plat- 
ted, and  the  relation  of  the  blocks  and  parts 
of  said  addition  to  the  original  town  of  Au- 
rora, particularly  describing  the  property 
Interest  of  each  plaintiff  in  snid  addition, 
as  bearing  upon  the  right  of  such  plaintiffs 
to  r^ef  as  against  the  defendants  In  re- 
spect to  said  property  interests. 

These  plaintiffs  alleged  that  the  parts  of 
Stone's  addition  designated  as  "11,"  "12," 
'13."  "14."  "15."  and  "16"  have  since  the 
filing  of  sold  plat  been  used  and  graded  as 
streets,  and  uprai  the  same  hare  been  god- 


structed  and  maintained  ridewalks  by  the 
city  of  Aurora;  that  the  defendants  have 
sold  the  blocks  laid  off  In  said  addition, 
designated  "1,"  "2,"  "4,"  "5,"  "7,"  "8,"  "9," 
and  "10;"  that  there  have  been  erected  upon 
said  blocks  a  large  number  of  houses,  the 
only  means  of  access  to  which  is  by  use  of 
the  strips  11,  12,  13.  14.  15,  and  16  as  streets; 
that  upon  the  block  designated  as  "6"  Is  lo- 
cated the  public  school  in  said  dty  of  Aurora; 
that  defendants  have  sold  sold  blocks  1.  2,  4, 
5,  6,  7,  8,  9,  and  10  as  blocks,  and  have  rep- 
resented that  the  streets  heretofore  men- 
tioned and  described  were  public  streets;  that 
said  plalntltb  relied  upon  said  representap 
tlons,  and  were  Induced  thereby  to  purchase 
said  premises  owned  by  each  of  them  sev- 
erally, and  to  make  sold  Improrements  there- 
on, of  each  of  which  facts  the  defendants 
bad  special  notice;  that  the  defendants  are 
nonresidents  of  Nebraska,  but  that  their 
agent  under  defendants'  instructi(»is,  is 
about  to  plow  up  and  fence  the  tracts  desig- 
nated as  "11,"  "12."  "13,"  "14,"  "15,"  and 
"10,"  so  tlmt  they  shall  not  be  used  for 
streets  as  prolongations  of  Central,  Wash- 
ington, and  Hamilton  avenues,  respectively; 
that.  If  such  plowing  and  fencing  are  Aoae, 
each  plaintiff  will  have  no  means  of  access 
to  his  home,  and  that  by  such  plowing  and 
fencing  the  value  and  use  of  the  property  of 
each  plaintiff  will  be  seriously  Impalre*!.  The 
prayer  was  ihat  defendants  be  perpetually  en- 
joined from  plowing  and  fencing  the  strips 
numbered  11.  12,  13.  14.  15,  16.  and  17.  (thi- 
latter,  as  alleged,  being  a  prolongation  of 
Seventh  street,)  and  that  each  of  said  tracts 
be  declared  a  part  of  the  pabllc  streets  of  the 
dty  of  Aurora. 

The  answer  admitted  the  filing  of  the  . plat 
of  Stone's  addition,  and  the  statement  in  con- 
nection therewith.  There  was  a  denial  of 
the  other  allegations  of  the  petition.  On 
August  16,  1890,  a  trial  was  hod,  and  the 
Issues  found  were  foimd  in  favor  of  plaintiffs, 
and  a  decree  rendered  as  prayed  In  tlie  peti- 
tion. 

It  would  subserve  no  useful  purpose  to 
enter  Into  a  detailed  review  of  the  evidence 
of  each  witness.  A  general  summary  of  the 
facts  will  be  suffldent  In  relation  to  direct 
representations  of  the  nature  charged  in  the 
petition  as  to  the  Intention  of  the  defendants 
to  prolong  Central,  Washington,  and  Hamil- 
ton avenues  through  Stone's  addition,  there 
was  the  testimony  of  Mr.  Glltuer,  who  testi- 
fied, in  addition  to  this,  that  upon  the  fa^ui 
of  these  representations  he  purchased,  before 
the  filing  of  the  plat  of  Stone's  addition,  a 
tract  of  land  now  embraced  therein,  which 
was  upon  the  plat  afterwards  designated  as 
block  "1;"  that.  In  reliance  upon  said  repre- 
sentations, said  Giltnpr  had  built  a  large 
and  expensive  house  and  made  his  other  Im- 
provements upon  said  tract  with  reference 
to  the  streets  as  it  was  represented  they 
should  be  laid  out.  whldi  he  otherwise  would 
not  have  don&   Gonnl7  Surveyor  Parka,  who 
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laid  out  the  addition,  testified  that  David 
Stone,  one  of  the  defendants,  directed  him, 
in  so  doing,  to  set  only  the  comers  of  the 
blocks,  the  streets  to  coincide  with  the  north 
xad  south  streets  in  Aun»a;  the  blocks  were 
to  occupy  a  like  size.  This  witness  further 
testified  that  as  far  as  he  went  he  followed 
the  above  Instructions,  and  that  the  parts 
-of  the  tract  which  would  be  portions  of  the 
streets  of  Aurora  extended  have  ever  dnce 
been  used  as  such,  precisely  as  though  such 
-extensions  existed,  and  that  on  them  have 
been  done  grading  and  the  erection  of  side- 
walks thereon,  consistently  with  such  use, 
And  tliat  the  improvement  of  their  proper^ 
by  the  reddents  of  this  addition  in  the  erec- 
tion of  houses  and  fences  has  been  with  ref- 
«rence  to  the  use  of  streets  as  contemplated 
In  the  above  Instructions  to  said  witness  wiUt 
refermice  to  laying  out  said  addition.  As  to 
the  general  use  of  said  property  for  streets 
In  the  manner  detailed,  and  the  making  of 
permanent  and  valuable  Improvements  upon 
their  property  by  plalntlflfs,  respectively,  with 
reference  to  sold  avenues  being  extended  as 
contemplated,  there  was  abundant  uncon- 
tradicted evidence.  There  was  also  evidence 
-of  the  occasional  visits  to  Aurora,  of  no  great 
-duration,  by  the  defendants  during  the  period 
Intervening  betwe^  the  platting  of  said 
premises  (June  6,  1881)  and  the  commence- 
ment of  this  suit,  during  which  defendants 
could  not  but  have  been  aware  of  the  above 
condition  of  affairs  as  to  the  Improvements 
<}t  private  proper^,  and  the  wmlting  of  slde- 
wnll£s,  OS  well  as  of  tbe  grading  and  use  of 
streets,  thou^  knowledge  of  these  facts  and 
the  making  of  above  representations  were, 
by  deposition,  deided  by  Mr.  Stone.  Then 
was  also  evidence  that  the  agents  of  Mr. 
Stone  for  the  sale  and  management  of  hla 
property  had  at  times  represented  Oiat  tlte 
strips  In  said  Edition  <9posite  to  said  are- 
nues  were  in  reality  streets,  and  that  snch 
representations  were  made  to  induce  the  sales 
«f  lota  In  said  addition.  This  evidence, 
however.  Is  not  very  clear  or  aatts&e- 
tory.  The  other  evidence,  however,  is 
snffldent  to  satisfy  us  Out,  while  te<di- 
ntcally,  by  tilie  plat  whldi  they  filed,  the 
defendants  did  not  dedicate  tlie  strips  desig- 
nated as  "11,"  "12,"  **13,**  "14,"  "15,"  "Itt," 
saA  "17"  as  portlona  of  the  public  street,  yet 
the  posttions  occupied  by  these  strips  with 
reference  to  already  existing  streets  naturally 
suggested  that  they  were  Integral  parts  of 
the  public  highway.  This  inference  was  en- 
couraged by  defendants'  silaice  while  pep- 
mnnent  improvements  of  these  strips  were 
being  made  as  parts  of  tlie  streets,  and  there- 
by plaintiffs  were  induced  in  good  faith,  rely- 
ing upon  appearances,  to  improve  their 
private  property;  misled,  without  doubt,  by 
this  acquiescence  and  silence  of  the  defend- 
ants. Not  only  so^  but  th«e  was  evidence 
of  statemmts  made  by  defendant  David 
Stone  Incondstoit  with  the  claim  of  ccfdu- 
slve  private  property  now  made  by  him  In 


said  tracts  11.  12.  13,  14,  15,  16,  and  17,  and 
of  one  party,  at  least,  acting  upon  tlie  falUi 
of  sudh  representations  to  ills  injury.  If 
Stone's  present  claim  Is  now  uph^d.  The 
contentious  of  platatlfb  further  And  great 
support  in  the  Improbability  that  any  sane 
[>erson  would  purcliase  and  improve  for  a 
home  property  to  which  there  Is  no  means 
of  access,  as  is  the  case  with  some  of  the 
lots  in  this  addition  If  defendants'  theory  Is 
correct  An  examination  of  block  7  In  said 
addition  shows  that  there  are  eight  lots, 
which,  under  these  circumstances,  would  be 
In  this  isolated  condition,  upon  ttiree  of  whl^ 
are  resldeucea.  These  conrtderations  lead  na 
to  the  conclusion  that  by  the  representations 
and  statements  of  David  Stone,  made  on  be- 
half of  both  defendants,  with  refer^ce  to 
the  existence  of  the  streets  as  by  plalntifTs 
now  claimed,  and  the  acquiescence  <Mr  the 
defendants  in  the  improvement,  use,  and  oc- 
cupation of  them  for  that  purpose,  consid- 
ered In  c<nmection  with  the  prejudice  which 
will  result  to  plaintiffs  if  snch  represoita- 
tlons  and  acquiescence  are  not  held  t>Indh)g, 
the  defendants  are^  and  snonld  be,  held 
estopped  to  dispute  the  right  of  the  public 
to  control  and  use  sold  tracts  11,  12,  13,  14, 
15,  16,  and  17  as  parts  of  the  public  streets 
of  the  cl^  of  Aurora.  The  defoadants  seek 
to  avoid  this  result  l^^  calling  attentton  to  the 
fact  that,  tf  said  avaraes  are  prolonged.  It 
must  be  by  passing  across  the  trlanj^e  re- 
ferred to  in  the  early  part  of  the  statement 
of  facts  In  this  case.  Whatever  obstacle  this 
may  hereafter  present  Is  no  concern  of  the  de- 
fendants. The  plat  whidi  they  filed  does  not 
show  a  trian^e  betweoi  Stone's  addltbm  and 
the  (Hlginal  town  of  Aurora,  and  from  the 
evidence  it  Is  clear  that  by  the  giiueral  public 
Its  existeooe  baa  ever  been  equally  lgn<H«d. 
The  Judgment  of  the  dlstzlct  court  Is  affirmed. 
The  other  commlaaionets  ccmcnr. 


DOW^^mG  v.  OVERMIRB  et  al. 
(Supreme  Court  of  Nebraska.    June  30,  1S03L) 

Bnaams  aki>  Constables— Salb  cxdsr  Bsoond 
Attachment— EvinKSCH. 
In  an  action  by  attachment  a  garnishee 
wag  ordered  to  hold  sufficient  property  of  the 
debtor  to  satisfy  the  debt,  which  be  failed  to 
do.  After  the  gamishmeiit,  another  creditor 
levied  au  attachment  on  a  part  of  the  property 
In  the  garnishee's  bands,  and  upon  aatiBfaction 
of  the  garnishee's  claim  sold  the  remaindM* 
under  the  second  attachment,  neither  the  offi- 
cer nor  his  attorney  haviug  notice  of  the  gnr- 
nlsbment.  Held,  that  under  the  testimony  the 
otticor  under  the  second  attachment  was  not 
liable  to  the  attaching  creditor  under  tibe  first 
attachment  for  the  amount  of  his  didm. 
(S^bOnis  by  the  OourL) 

Error  to  distrlot  oonrt,  Bnfblo  oonnty; 
Church.  Judge. 

Action  1^  Bollln  Zi.  Downing  against 
George  W.  Ovwmlre  and  otlien  on  &  bmd. 
Defendants  had  Judgment  and,  frmn  a  judg- 
ment overruling  a  motion  for  a  new  tziaj. 
pi«4Titifr  brings  envr.  Affirmed. 
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Golklns  &  Pratt.  A>r  idaintlfl  In  error. 
John  Hoge^  for  d^endanta  in  errw. 

MAXWELU  C  J.  The  plaintiff  In  error, 
on  the  20th  dar  of  March,  1S8S,  med  his  bUl 
of  particulars  before  William  B.  Learn.  Jus* 
•  tlce  of  the  peace  for  the  dty  of  Keamt^, 
against  one  T.  B.  Bariy,  dalmlDg  the  sum 
of  $95^  iQ>on  an  account  Afterwards,  on 
the  14th  day  of  April,  Judgment  was  renr 
dered  In  that  case,  in  that  court,  against 
Early,  for  $95.84  and  costs,  taxed  at  $3.90. 
An  execution  was  Issued  upon  said  judgment 
on  the  6th  day  of  April,  1888,  and  d^vered 
to  the  sheriff  of  Buffalo  county,  who  after- 
wards, and  on  the  next  day,  returned  the 
same  wholly  nnsatlafled.  After  the  retnm 
of  the  «ecutlon  an  affidavit  was  filed  In  aald 
Justice  court  In  garnishment,  and  thereupon 
summons  was  temed,  commanding  the  Buf- 
falo Ootrntr  National  Bank  to  appear  In 
said  court  oa  the  10th  day  of  April  th««- 
after,  and  answer,  under  oath,  all  questlMiB 
conoemlng  tiie  property  of  the  said  Eariy  In 
Ita  hands.  Hie  bank  appeared  by  its  cariiler. 

A.  T.  Gamble,  and,  after  bdng  duly  sworn, 
ke  testlfled  as  follows:  "Question.  S&ate-vrtiat 
office  you  occupy,  as  a  member  of  the  Buf- 
falo County  Natlwal  Bank.  Answw.  I  am 
cashier.  Q.  State  If  fhe  BuflUo  County  N&- 
Uonal  Bank  has  any  pn^oty,  rights,  or 
dhosfs  In  action,  or  any  other  credits,  ci  T. 

B.  Early,  and.  If  so,  what  sntdi  omslst  of. 
A.  We  hold  two  chattel  mortgages  against 
the  following  proi>erty  belonging  to  T.  B. 
Bariy,  to  wit,  cattle,  horses,  mules,  hogs, 
com.  oats,  and  hay,  and  farming  utensils^ 
wagons,  harness,  carriages,  etc  Ttieee  have 
beat  seised  under  the  mortgages,  and  I  am 
onable  to  state  father  tiiere  will  be  any 
surplus  after  the  mortgages  and  expenses  are 
paid."  Tho-enpon  the  sidd  Justice  made  the 
following  order:  "I  thereupon  order  the 
•aid  garnishee  to  pay  into  this  court  any  sur- 
plus thwe  may  be  after  paying  off  said  mort- 
gages and  expenses."  After  the  foregoing 
proceedings  wer«  had,  and  ot6a  made,  via. 
on  the  21st  day  of  April,  1888,  an  actl<m  was 
commenced  In  the  county  court  of  Bulblo 
county,  Neb.,  by  one  L.  SL  Zimmerman, 
against  the  said  T.  B.  Eariy;  and  an  order 
ot  attaobmoit  was  Issued  in  ttiat  case  out  of 
the  county  court,  and  dellTerad  to  aeoqce 
W.  Overmlre,  who  was  ccmstaUe  In  and  tor 
the  dty  of  Kearney,  In  said  county.  The  ds- 
foidant  Overmlre,  in  pursuance  of  the  com- 
mand at  said  writ  at  attachment,  did  after- 
wards, DO  the  21st  of  April,  1888,  make  a 
levy,  the  return  of  which,  on  the  said  order 
of  attachment,  is  as  follows:  "Received  this 
order  of  attachment  April  2l8t,  ISSS,  and  by 
the  cMumand  thereof  I  levied  upon  the  fol- 
lowing property  of  the  aald  T.  B.  Early,  to 
wit,  a  double-barrded,  breech-loading  shot- 
gun, and  reloading  fixtures,  for  which  I 
caused  the  samp  to  be  valued  by  two  re- 
sponsible citizens  of  Buffalo  county.  George 
W.  Overmlre,   Constable."  And  defmdont 
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Orermlre  afterwards,  on  the  24th  day  of 
April,  1888,  made  a  further  levy,  as  shown 
by  the  return  of  said  writ  of  attachment, 
and  Is  as  follows:  "And  on  the  24th  day  of 
April,  1888,  according  to  the  commaod  there- 
ot,  1  made  a  second  levy,  for  which  I  took 
all  the  stock,  cattle,  horses,  hogs,  and  ma- 
chinery of  the  said  T.  B.  Early,  and  caused 
the  some  to  be  appraised  by  two  responsible 
pensonB  of  Btiffalo  county.  Neb.  George  W. 
Overmlre,  Constable."  And  said  writ  was 
returned  on  the  26th  day  of  April.  1888,  to 
said  county  court  The  appralsemoit  shows 
the  nine  of  the  pn^rty  taken  and  covered 
by  the  mortgage  held  by  the  Buffalo  County 
National  Bank  to  be  of  ttie  Tolue  of  $1.803.1S 
OTtf  and  ohore  the  value  ot  the  bank's  dalm 
against  the  some.  At  the  time  of  flu  on* 
swer  of  the  garnishee  the  proper^  was  be- 
ing advertised  to  be  acAA  by  ths  gaznldise. 
and  whkih  sale  took  place  on  fhe  4th  day  ot 
Mar.  1S88;  and  It  was  during  this  time  that 
the  detoidant  Overmlre,  as  such  constable, 
without  any  knowledge  on  the  part  of  the 
plaintiff,  made  the  foregoing  levies.  On  the 
day  of  the  sale  the  defendant  Overmlre,  to- 
gether wltii  the  plaintiff's  attorneys^  attoided 
the  sole,  as  advertised  by  the  bank;  and,  as 
shown  hf  the  tesdmonr.  the  property  was 
sold,  and  the  proceeds  applied  on  the  debt 
in  the  case  bron^t  by  the  said  U  B.  Zim- 
merman. Afterwords,  the  said  plaintiff  com- 
menced ttds  acti<m  in  the  county  court  of 
Buffalo  county  against  Overmlre,  ss  consta- 
ble, and  his  bondsmw.  to  recover  tte  amount 
of  his  debt,  with  Intenst  and  costs,  and  the 
county  court  dismissed  the  action  tor  the 
want  of  Jnrlsdlotloii,  from  which  Judgment 
the  plaintiff  prosecuted  error  to  the  distrloc 
court,  where  the  Judgment  of  the  county 
court  was  reversed,  and  the  case  was  there 
tried,  and  verdict  returned  In  favor  of  the 
defendants.  A  motkm  for  a  new  trial  was 
filed  Xxy  tile  i^lntUt  which  was  overruled, 
and  In  which  the  ftdlowlng  errors  are  as- 
signed: "0)  19m  court  erred  in  reusing  to 
give  hiBtructtfm  Na  1,  as  requested  1^  the 
plaintiff,  and  In  giving  sndi  taistmctlon 
modified.  (2)  The  court  erred  in  giving  In- 
struction No.  2,  as  re<iueBted  by  the  plaintiff, 
and  In  giving  audi  tawtmotbm  modified.  (S> 
Hie  court  erred  In  refusing  to  give  tnstmo* 
tlon  Na  8,  as  requested  by  the  plaintiff,  and 
in  ^vlng  sodi  instnictloa  modified.  (4)  Tbm 
verdict  Is  contrary  to  law.  (5)  Errors  of 
law  occurring  at  the  trial,  duly  excepted  to 
by  the  plaintiff.  (6)  The  vndlct  is  not  sus- 
tained by  sufficient  evidence.  (7)  The  court 
erred  In  admitting  evidence  objected  to  at 
the  time  by  the  plaintiff." 

The  following  are  the  instructions  asked 
by  the  plaintiff,  and  given  by  the  court,  as 
modified,  nnd  are  all  the  Instructions  given: 
(1)  "If  you  find  from  the  evidmce  that  one 
T.  B.  Early  executed  and  delivered  certain 
chattel  niortgagee  upon  his  personal  prop- 
erty, and  that  afterwards,  and  before  snld 
mortgages  had  been  paid  and  rdeased.  the 
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ownera  thereof  had  been  ordered  to  aooonnt 
to  flie  court  of  William  R.  Learn,  justice  of 
the  peace,  for  said  property,,  or  the  proceeds 
therefrom,  after  haying  paid  sold  mortgagee, 
and  you  further  find  that  while  said  personal 
property  wu  hdd  by  tbe  owners  of  said 
mortgages,  under  said  mortgages,  the  de- 
fendant George  W.  Orermlre^  as  constable, 
levied  on  oxda  of  attacliment  npini  said  per- 
SMial  property,  or  any  part  thereof,  yoa  will 
find  for  the  plalntUf.**  Hodlfled  as  fi^ows: 
"ProTided,  the  said  Overmire  took  and  ap- 
propriated tlie  said  property  to  any  purpose 
oUur  than  tor  the  benefit  of  garnishees  in 
said  garnishee  jHvceedfngs,  wherein  Down- 
ing was  plaintiff.  If  you  find  the  said  con- 
stable only  levied  on  the  property  oorered 
by  the  mortgage  to  the  bank,  haviiig  no 
knowledge  of  the  prior  garnishee  proceed- 
taig^  and  never  atook  the  prtvei^  Into  his 
poasesdon*  aotua&y,  but  left  it  In  ttie  hands 
of  the  parUes  when  he  flist  to<A  it,  and 
nerer  had  any  farther  to  do  with  Qie  prop* 
er^  In  question,  he  will  not  be  liable  In  tills 
case.  In  otta^  words,  If  the  surplus  aft»  tike 
satisfaction  ot  the  mortage  never  came  Into 
the  hands  of  the  constable,  and  he  had  no 
ordffl  <tf  sale  to  dispose  of  same,  and  took 
no  part  In  sole  ot  same,  bnt  it  was  sold  by 
others,  and  said  constable  took  no  part  there- 
in, you  will  find  for  the  defWdantSL"  (2)  "If 
yon  should  find  tiie  taking  ut  the  possession 
of  said  property  In  accordance  with  Instruc- 
tion No.  It  as  requested  by  the  plalutur. 
th«i  yon  will  further  Inquire  as  to  the  value 
of  the  property  takm  from  the  owners  of 
said  mortgages,  remaining  after  said  mort- 
gages were  satisfied,  and  you  wUl  find  for 
the  plaintiff  In  ttie  full  amount  claimed,  un- 
less tiie  value  of  said  property  remaining 
after  the  satlsfactiui  of  said  mortgages  is 
1(«B  than  the  amount  claimed  by  the  pLiintiff. 
Then  yon  will  find  for  tbe  plaintiff  In  that 
amount"  Modified  as  follows:  "Provided, 
the  said  constable  had  anything  to  do  with  the 
sale  of  the  suiplns  after  satisfOGtioa  of  the 
mortgage  to  the  bank,  or  exercised  any  con- 
trol over  same,  or  participated  in  said  sale." 
(3)  "If  you  find  from  the  evidence  that  the 
defendant  George  W.  Overmire,  as  snch  con- 
stable, made  a  return  of  the  levy  made  In 
pursoanee  of  the  command  contained  In  said 
writ  of  attochment,  this  is  snfiSdent  proof 
that  be  took  possesrion  of  the  property  upon 
which  the  levy  was  made,  and  by  whl<A  he 
ts  bound,  and  cannot  be  allowed  to  dispute 
the  taking  of  the  property  named  therein." 
Modified  as  follows:  "But  the  said  constable 
can  diow,  alter  the  making  of  said  retiu*n, 
he  never  removed  and  took  actual  possps- 
simt  thereof,  or  sold  or  participated  in  sale- 
of  same,  and  that  no  proceeds  of  sale  of 
same  ever  came  Into  his  hands." 

In  our  view  there  was  no  error  In  refusing 
the  Instructions  as  asked.  The  testimony 
shows  that  the  officer  took  no  part  In  the  sale 
of  the  goods,  and  that  the  proceeds  thereof 
did  not  oome  Into  his  hands.  This  may  have 


been  a  tridk  on  the  part  of  the  second  at- 
taching creditor,  few  which  he  may  be  Uable; 
but  the  proof  falls  In  any  manner  to  Impli- 
cate the  offloer.  Tbe  garnishee  was  ordered 
to  bxM.  sufficient  ot  the  proceeds  of  sale  to 
mtiaty  the  debt,  but  did  not  attempt  to  do 
so.  Wheth«r  tbe  bank  thereby  became  Ba-  * 
ble  for  the  amount  of  ths  plalnturs  debt 
does  not  arise  In  tUs  oaae^  but  It  Is  very 
clear  ttiat  there  Is  no  error  In  the  instriMy 
tiona,  and  the  Judgment  Is  afflrmad.  Hm 
othor  Jndces  omeor. 


McKINLBlT  et  aL  V.  GHAPlfAN. 

(Bapreme  Conrt  of  Nebraska.   Jane  80,  1893.> 

ArpsAL— Coomr  Gooirr— Uitdshtaxim— Tiiia  om 
UBLivsar. 

1.  Iq  a  dvil  action  In  the  eovnty  court 
on  appeal  is  to  be  tal^en  In  the  same  mannn  as 
If  before  a  Justice  of  the  peace. 

2.  An  undertaking  for  an  sineaL  delivered 
to  the  county  Jndra  at  9:30  P.  H.  of  the  tenth 
day  after  the  Judgment  is  rendered.  Is  wlthtn 
lU  days,  and  the  aiqMal  is  taken  within  the 
time  fixed  by  statnte. 

(Syllabus  by  the  OonrL) 

Error  to  district  court.  Box  Butte  county; 
KInkald,  Judge. 

Action  by  John  T.  Chapman  against  Hc- 
Klnley  &  lannlng.  Job  Hathaway,  and  H. 
B.  Austin.  The  cause  was  first  tried  in  the 
county  court,  where  Judgment  was  had  for 
plaintiff.  Defendants  api»ealed  to  tiie  dis- 
trict court  From  a  judgment  dismissing  the 
appeal,  defendants  bring  mor  to  this  court. 
BevHsed. 

Thomas  DamaU  and  John  P.  Arnott,  for 
plaintiffs  In  error.  Fowlw  A  McNamaxa  and 
W.  M.  lodeoc^  for  defendant  in  error. 

MAXWBLU  O.  J.  A  trial  was  had  In 
tills  case  In  the  connty  court  on  the  8tb  day 
of  July,  iSOO,  and  Jodgment  r«idered  against 
the  phUntiflb  In  error  for  the  sum  of  9450. 
On  tiie  18th  day  of  tiie  same  month  tiio 
plaintiffs  In  error  placed  thdr  undertaking 
for  an  appeal  In  tiie  hands  of  the  county 
Judge,  whmupon  tiie  next  day  he  made  tbe 
following  record  of  audi  filing:  tbe  couxf 
ty  court.  Box  Butte  coimty,  atete  of  Ne- 
braska. John  T.  Chapman  v.  UcKlnl^  ft 
Lannhig,  Job  Hathaway,  and  H.  B.  Austin. 
I.  D.  K.  Spacht,  county  Judge  within  and 
fOr  the  county  of  Box  Butte^  state  ot 
braska,  hereby  certi^  that  the  appeal  nnder^ 
taking  In  this  case  was  banded  to  me  by  Daniel 
Roberts  and  left  with  me  on  the  IStii  day 
of  July,  1800,  at  9:80  P.  M.,  at  my  resldoico 
In  Box  Butte  county,  Nebraska;  that  tiie 
said  undertaking  in  appeal  waa  mtered  of 
record  in  said  case,  and  securities  thereon 
approved  by  me,  the  19th  day  of  July,  1890: 
Witness  my  hand  and  ofildol  seal  this  26tb 
day  of  July,  A.  D.  1890.  [Seal]  D.  K. 
Spacbt,  County  Judge."  A  transcript  was 
thereupon  duly  filed  In  the  district  court 
The  defendant  In  error  In  tliat  court  moved 
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to  rlisinlaa  the  appeal  because  the  nndertafc- 
Ing  was  not  filed  In  10  days  from  the  date  of 
the  rendition  of  the  Judgment.  The  modon 
was  BUBtatned,  and  the  appeal  dismissed* 
from  which  order  the  cause  is  brought  In- 
to  this  court. 

Section  26,  c.  20,  Comp.  St,  provides:  "In 
civil  actions  brought  under  the  proviaions 
of  this  chapter  either  party  may  appeal  from 
tlie  judgment  of  the  probate  court,  or  pros- 
ecute a  petition  In  error  In  the  same  man- 
ner as  provided  by  law  In  cases  tried  and 
determined  by  Justices  of  the  peace.  The 
amount  of  the  bond  or  undertaking  taken 
sball  be  double  the  amount  of  the  Judgment 
nnd  costs,  and  shall  be  approved  by  the  pro- 
bate judge."  Section  7  of  the  same  chapter 
proridta:  "It  shall  be  the  duty  of  the  probate 
judge  in  each  county  to  hold  a  regular  term 
of  the  probate  court  at  his  office  at  the  coun- 
ty seat,  commencing  at  9  o*dodc  A.  U.  on 
tbe  first  Monday  f>f  each  calmdar  month, 
for  the  trial  at  sudt  clvU  mctloiu  brou^t 
l>efore  such  court  as  are  not  cognizable  be- 
fore a  Justice  of  the  peace.  Such  regular 
term  shall  be  deemed  to  be  opened  wltiiout 
any  formal  adjournment  thereof  nntU  the 
third  Monday  of  the  same  month,  when  all 
causes  not  then  finally  determined  shall  be 
continned      sndi  court  to  the  next  r^nlar 
term;  but  sudi  courts  shall  be  deemed  to 
be  always  open  fbr  the  flUng  of  papm  and 
issuance  of  proceaa  In  cItU  actions,  and  for 
the  purpose  of  taking  and  raterlng  Judgment 
by  conftesion."  Section  1007  of  the  Code 
provides:  ^The  party  appealing  shall,  within 
ten  days  from  the  raidlHon  of  Judgment, 
ent^r  Into  an  undertaking  to  the  adverse 
par^,  wltii  at  least  one  good  and  saffldait 
suretr,  to  be  approved  by  snch  Jnstlce,  In  a 
sum  not  less  than  $50.00  in  any  cose  nor  less 
than  double  the  amount  of  Judgment  and 
costs,  conditioned  (1)  that  the  appellant  will 
prosecute  his  appeal  to  effect,  and  without 
unnecessary  delay;  (2)  that,  if  Judgment  be 
adjudged  against  bim  on  ttie  appeal,  he 
will  satisfy  sndi  Jndgmmt  and  costs.  Such 
undprtnking  need  not  be  signed  1^  the  ap- 
pellant" Had  the  county  judge  in  this  case 
been  a  Justice  of  tbo  peace,  and  tiie  appeal 
undrataking  dellvned  to  him  as  In  this  case, 
uo  question,  I  think,  would  have  been  raised 
afminst  It  on  tite  ground  that  It  was  not 
filed  In  time.  The  Code  gives  the  appellant 
10  days  after  the  dny  on  whldi  the  judgment 
Is  rendered  In  which  to  file  the  undertaking. 
Tlicre  Is  no  inrovisfon  that  It  shall  be  filed 
during  buslncsii  hours.   The  undertaking 
must  be  delivered  to  the  officer,  and.  If  the 
sureties  are  deemed  mifficlent,  it  Is  lUa  duty 
to  approve  the  undertaking.  In  State  t. 
Clark,  24  Neb.  818,  38  N.  W.  Rep.  832,  where 
the  Jnstlce  had  received  nnd  retained  the  un- 
dertaking for  an  appeal  without  objection, 
it  was  held  to  be  his  doty  to  approve  the 
same,  and  the  appeal  was  sustained.  It  Is 
said:  "The  particular  objection  to  a  bond 
pru«cnted  to  a  Justice  for  his  approval  must 


be  ■  made  at  or  soon  after  the  time  of  n- 
celvlng  the  same,  and  an  opportnnl^  given 
the  appellant  to  correct  ^e  alleged  defect 
An  appeal  la  a  valuable  ri^it  and,  behig  In 
furtherance  of  Justice,  the  laws  relating  to 
it  are  to  be  liberally  construed.  The  Justice, 
therefore,  is  to  aid  as  far  as  posdble  in  per- 
fecting an  appcaL  The  fact  that  the  appeal 
is  ftmn  his  judgment  ta  no  refiection  either 
upon  his  integri^  or  ability."  It  Is  very 
clear  tiiat  the  nndertakUtg  in  this  case  was 
filed  within  the  proper  time,  and  dates  from 
the  flme  of  delivery.  The  Jndgm«it  is  there> 
fore  reversed,  and  the  cause  remanded  for 
farther  proceedings.  The  other  Judges  con- 
cur. 


STAXJfi  ax  rsL  LARABEB  v.  BARNES, 

SheriflE. 

(aupremo  Coart  of  North  Dakota.    Uay  9, 

1898.) 

Adoption  or  Uosstitdtiok  —  Ihtoxicatixs  Ltq- 

tJORS— FROHIBITIOS— COSBTITDTIOSAJJTT  01  AOT 
— TlTLS— UnDBOAL  Ftr.SI8HMB:fTS. 

1.  Liongresa,  by  an  act  approvod  Pebmair 
22,  ItsaO,  known  aa  the  "Eunbliug  Act."  di- 
rected tbe  people  in  what  is  now  the  »tate  of 
North  Dakota  to  elc-ct  delegates  to  a  constitu- 
tional ooQvention,  which  convention  sbould 
fonDuIate  a  cnnBtitntinn  to  be  submitted  to 
the  qualified  electors  for  their  adoption,  and 
prorlded  for  the  submission  nt  the  same  time 
of  separate  .irtirJes  or  ordinances,  nnri  required 
for  their  adoption  a  "majority  of  the  legal 
votes  cast"  Article  20  of  onr  cnostitDtion, 
known  aa  the  "I'rohlbition  Article,"  was  so 
■ubmitted  for  adoption.  At  tbe  same  time> 
under  a  proTlxfon  of  the  proposed  conatitntion. 
a  fall  set  of  atate  otlicera  waa  elected.  Said 
article  2U  received  a  majority  of  ail  the  votes 
caat  upon  the  question  of  the  adoption  of  tbe 
anme,  and  upon  tbe  question  of  the  adoption 
of  the  constitution,  but  did  not  rect>iTe  a  ma- 
jority of  the  votes  cast  for  governor.  Hdd, 
that  said  article  20  wns  legally  adopted. 

'2.  Said  eiiablinj;  act  provided  that  the  state 
officers  should  exercise  all  the  functions  of 
their  offices  when  North  Dokota  waa  admitted 
as  a  state,  and  that  tbe  legislature  might  as- 
semble, organize,  and  elect  two  Uuited  Utatec 
senators;  and  section  IT  of  the  schedule  to  the 
cODBtitntion  required  the  governor,  as  soon  as 
qualified,  to  isane  his  proclamation  coavenlng 
the  l^slature  within  a  specified  time  for  tbe 
purpose  of  electing  such  senators.  Section  41 
of  tbe  state  constitution  provides  that  the 
term  of  ottice  of  members  of  the  legislnture 
aball  begin  on  tlie  first  Tuesday  in  January 
following  thdr  election,  and  section  ^  provldB» 
that  the  legislative  assembly  ahall  meet  on 
tbe  first  Tuesday  after  the  first  Monday  In 
Jannary  In  tbe  year  next  following  the  election 
of  the  members.  The  governor,  by  proclama- 
tion, convened  the  legislature  at  a  time  prior 
to  the  first  Tuesday  in  January  next  succeed- 
ing the  election,  tor  tbe  purpose  of  electing 
said  United  ^States  senators,  and  "for  the  per- 
formance of  Ruch  other  legislative  duties  as 
may  be  in  accordance  with  the  provisinnji  of 
said  conatitntion."  The  legislature  convened 
pursuant  to  aneh  proclatnatlon  on  November 
lU,  IHSit.  and  at  once  proceeded  to  «Eerclse 
general  legislative  functions,  and  passed  chap- 
ter 110,  known  as  the  "Prohibition  Statute/' 
and  the  same  was  approved  December  In, 
l^lfl).  Heiii,  that  tbe  legislature  so  convened 
had  full  power  to  enact  said  statute.  Said 
act  la  not  vulnerable  to  the  conatitutional  ob- 
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Seetlotu  that  Ita  object  is  not  fallr  ^pressed 
i>  the  tttle,  or  that  it  contains  more  than  one 
■object,  or  that  It  is  not  uniform  In  Its  opera* 
tioii,  or  that  it  inflicts  crnel  and  uq usual  pun- 
iabment. 

(Sxllaboa  bj  the  Court) 

Original  application,  lu  the  name  of  the 
•tate  at  the  relation  of  William  I^irabee 
A^inst  Oscar  G.  Barnes,  Bheriff  of  Cass 
oounty,  for  the  release  of  relator  on  habeas 
corpus.  Writ  granted,  and  case  heard  upon 
objection  to  the  Bofficiency  of  uie  petition. 
Judgment  for  defendant 

3.  W.  TUljr,  (Halror  Steeoennn,  of  oonn- 
•eU  for  relator.  W.  H.  BtantUah,  Atty. 
Qea.,  and  COiarlet  A.  Follook,  for  deftmdant 

J 

BABTHDLOBCBW,  C  J.  The  relator  was 
infiurmed  against  ta  the  Oass  county  district 
oourt  for  Tlolatlon  of  tb«  provlc^ns  of  the 
coDStitntion  and  statutes  of  ttie  state  pro- 
lilbldng  the  sale  of  bttoxlcatlng  liquors.  He 
pleaded  guilty,  and  was  saitenced  to  fba 
county  Jail  of  Cass  county  for  tlie  term  of 
90  days,  and  to  pay  a  fine  of  930a  To  re- 
lieve blmself  from  conflnemeot  under  this 
■ent€au»  he  procured  a  writ  of  habeas  cor* 
pus  from  this  court  The  petition  for  the 
writ,  with  the  exhlUts  attached,  alleges,  in 
substance,  that  such  imprisonment  Is  Ule- 
galt  because  the  charge  against  relator  does 
not  state  facts  sufficient  to  consUtate  a  pub- 
lic offense.  In  that  the  some  Is  based  up<m 
article  20  of  the  cratstltution  of  the  state  of 
North  Dakota,  and  upon  chapter  110  of  the 
Laws  of  said  state  for  189a  That  sold 
article  20.  and  the  said  act  based  thereon, 
are  null  and  Told,  for  the  reason  that  sold 
article  was  nerer  adopted  by  the  people 
ot  the  state  as  reoulred  In  the  enaUlng  act 
hereinafter  more  partlculariy  noticed;  and 
for  the  further  reason  that  said  chapter  110 
was  never  passed  by  any  legally  constituted 
leglslature;  and  that  said  chapter,  taidepend- 
ent  of  .said  article  20,  Is  void,  for  the  rea- 
son that  the  title  does  not  embrace  any 
object  to  proUUt  the  sale  of  Intoxicating 
liquors,  but  only  to  prescribe  penalties  for 
Its  unlawful  sale;  and  that  the  act  violates 
section  61  <tf  the  state  constitution,  which 
provides  that  no  bill  shall  embraoe  more 
than  one  subjeot,  which  shall  be  expressed 
In  the  title;  and  that  said  act  rltdates  both 
the  federal  and  state  constitutions.  In  ^t 
ft  Inflicts  cruel  and  iiuiumsl  punishment 
The  writ  was  sored  on  the  defendant, 
Barnes,  who  Is  sheriff  of  Cass  county,  and 
upon  the  return  day  defendant  appeared 
In  court  with  the  prisoner,  and  altered 
a  general  demurrer  to  the  petltltm.  Be- 
lator  bases  his  right  to  a  release  from  Im- 
prisonment upon  the  following  proportions: 
First,  article  20  of  the  constitution  of  the 
state  of  North  Dalcota,  commonly  known 
as  the  "Frohlbithm  Article,"  was  never 
aaopted  as  a  part  of  the  ocMistituUon;  sec- 
ond, chapter  110,  Laws  1890,  was  not  enact- 
ed by  a  legally  constituted  legislature;  third. 


said  chapter  violates  the  constitution  at 
this  state  and  of  the  United  Btatea 

To  understand  the  points  made  under  the 
first  proposition  it  is  necessary  to  state 
that  the  raabling  act,  approved  February 
22,  1889,  under  the  terms  of  whldi  North 
Dakota,  South  Dakota,  Montana,  and  Wash- 
ington became  states,  after  providing  for 
oonstitutlonal  conventions  to  formulate  oon- 
Btitntlrais,  and  the  submission  of  such  con- 
stitutions to  a  vote  of  the  qualified  dectors 
of  the  pnq^osed  states,  provides  In  sectltm 
8  that  "at  the  elections  pro-rided  for  In  1h!s 
section  the  qnalffied  voters  tit  said  pro- 
posed states  shall  vote  direct  for  or 
against  the  proposed  constitutions,  and  for 
or  against  any  articles  or  propositions  Bei>- 
arately  submitted.  The  returns  of  said  elec- 
ttons  shall  be  made  to  the  secretary  of  eacb 
ot  said  territories,  who,  with  ttie  govonor 
and  chief  justice  thereof  or  any  two  aC 
them,  shall  canvass  the  same,  and.  If  a  ma- 
jority of  the  legal  votes  cast  shall  be  for 
the  constitution,  the  governor  shall  certl^ 
the  result  to  the  president  of  the  United 
States,  together  with  a  statement  of  the 
votes  cast  theretm,  uid  upon  separate  ar- 
ticles or  propositions,  and  a  copy  of  the 
said  ctmstltatlon,  artides,  propositions,  and 
ordlnanoo.  And  If  ita  constitutions  and 
governments  of  said  pn^osed  states  are  re- 
publlcon  in  form,  and  If  all  the  provisions 
of  this  act  have  been  oomplied»  with  in  the 
formation  thereof  It  shall  be  the  du^  of 
the  preaidQit  ot  the  United  States  to  Issue 
bis  proclamation  announcing  fbe  result  of 
the  election  in  each,  and  thoenpon  the  i»o- 
posed  states  whldi  luive  adopted  constltu- 
-tlons  and  Conned  state  governments  as  here- 
in provided  sha&  be  deemed  admitted  by 
congress  Into  the  Union,  under  and  by  rlrtoe 
of  this  act.  on  an  equal  footing  with  the 
original  states,  from  and  after  the  date  of 
said  proclamation."  Section  21  of  sold  act 
provides  "that  Qie  oonstlttttional  convai- 
tlons  may  by  ordhiance  provide  for  the  Sec- 
tion of  officers  for  full  state  governments. 
Including  memben  of  tne  legislatures  and 
representatives  in  the  61st  congress;  but 
said  state  governments  shall  remain  In  ab^- 
ance  until  the  states  shall  be  admitted  Into 
the  Union,  respectively,  ss  provided  In  this 
act"  The  time  and  tne  manner  ut  the  deo- 
tlon  of  such  officers  was  left  ^tlrely  in  the 
hands  of  the  several  oonstltatlonal  oonvot- 
tlons.  As  a  matter  of  fhct,  the  constlta- 
tionol  convention  of  North  Dakota  did  pro- 
vide ft>r  the  Section  of  oU  state  (Kficets  at 
the  time  of  the  vote  upon  the  adoption  ot 
the  constitution.  An  Inspection  of  the  re- 
turns of  that  election  as  certified  by  the 
proper  canvassing  board,  and  which  are 
made  a  part  of  the  petition  hodn.  discloses 
tiiat  tiiere  were  19.548  votes  cast  for  ae 
against  the  adoption  of  the  constitution,  and 
8S.d45  votes  cast  for  or  against  the  adop- 
tion of  said  article  20^  of  which  18,562  were 
hi  the  affirmative  and  17.893  In  tba  nega^ 
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tive.  It  thos  appears  tliat  a  majority  ot 
all  tbe  votes  for  or  against  said  artlde 
were  In  the  aflirmatlTe,  and  also  that  tb« 
afflnnatlTe  Tote  fOr  said  artlde  exceeded 
one-half  of  all  the  votes  cast  for  or  asalnst 
the  adoption  of  the  constttntton.  But  at 
■aid  dectlon  tbm  were  38,0BS  votes  cast 
for  governor,  and  the  afOrmatlve  vote  np<m 
the  adoption  of  aald  article  20  was  leas  than 
one*baU  of  the  total  vote  caat  for  gov- 
«iior.  Upon  these  facts  It  la  nrged  i^on 
OS  with  great  earnestness  and  force  that  a 
"mnjoritjr  of  the  votes  oast,"  -nithln  the 
meanlntr  of  said  aectlon  8  (tf  the  enabling 
act,  were  not  in  favor  of  the  aOapthm  at 
said  article  20,  and  hence  the  same  was 
never  adopted.  This  proposition  cannot  re- 
ceive our  assent,  and  we  wUl  briefly  state 
some  ot  the  reasons  which  IrresistlUy  lead 
our  minds  to  the  opposite  condnalon.  Bald 
section  8  of  the  oiaUing  act  reqiiirea  (and 
the  requirement  la  mandatory)  that  the  pro- 
posed coostitutAm,  and  any  apedflc  article 
that  the  constitutional  convention  may  di- 
rect, be  submitted  to  a  vote  of  the  people, 
and  that  any  udi  specific  article  shall  be 
voted  upon  separately,  and  tiiat»  If  a  ma- 
jority of  the  votes  caat  be  In  favor  of  tbe 
constitution,  that  &ct  ithall  be  certified  to 
ttie  presidoit  of  the  United  States,  with  a 
statement  of  the  votea  for  and  against 
the  constitution  and  eadi  specific  proposi- 
tion 80  separatdy  submitted,  together  with 
a  copy  of  the  constitution  and  of  any  ar- 
ticles separatdy  submitted;  and  from  the 
data  thos  certified  the  president  was  re- 
quired to  detfiormlne  whether  or  not  the  con- 
Btitutl<m  was  republican  In  form,  and  wheth- 
er or  not  all  the  requirements  of  the  en- 
abling act  had  been  compiled  with,  and,  if 
so.  he  was  required  to  Issue  his  proclama- 
tion admitting  North  Dakota  as  a  states. 
Where,  In  this  section,  congress  spoke  of 
the  votes  cast.  It  had  reference  to  votes  cast 
upon  the  particular  objects  which  it  di- 
rected shoidd  be  submitted  to  a  vote  of  the 
qualified  electors.  Congress  had  no  knowl- 
edge that  any  candidates  for  offices  would 
be  voted  for  at  that  same  election,  and  the 
uKitter  of  Meeting  officers  was  left  under 
the  exclusive  control  of  the  constitutional 
convention;  and,  further.  It  was  the  vote 
upon  tbe  constitution  and  the  articles,  if 
any.  separately  submitted,  that  was  to  be 
certified  to  the  president;  and,  if  by  the 
use  of  the  words  "majority  of  l^al  votes 
oast"  congress  meant  votes  cast  upon  any 
subject  other  than  those  directed  to  be  certi- 
fled  to  the  president,  it  would  be  obviously 
Impossible  for  that  official  ever  to  deter- 
naine  whether  or  not  the  oonstltutJon  bad 
t>een  legnlly  adopted,  and  yet  under  the 
act,  the  duty  devolved  upon  him  to  detet^ 
mine  that  question  at  once.  These  consid- 
erations seem  to  us  to  conclusively  estab- 
lish that  when  congress  used  the  words 
"majority  of  legal  votes  cast"  it  meant 
votes  cast  for  or  against  the  adoption  of 


the  ctmstltutlon  ot  of  the  articles  separately 
submitted.  Whether  or  not  ctHigress  dM 
not  also  Intend  that,  in  case  tiie  cmistitatiaa 
was  adopted,  the  separate  articles  should 
stand  or  fall  upon  th^  separate  vote,  we 
need  not  determine.. 

Chapter  110,  Bees.  Laws  1800,  was  enacted 
by  our  first  state  legislature  undoubtedly  i& 
response  to  what  the  legislature  regarded  as 
its  duty  under  the  piovlslons  of  article  20  of 
the  constitution,  and  to  provide  tbe  neces- 
sary machinery  for  the  proper  enforcraient 
ot  that  article.  It  la  dalmed  that  at  the 
time  of  the  passage  of  the  act  the  legislature 
was  not  a  lawful  legislature,  and  was  with- 
out power  to  e»Edse  ordbiary  teglaladve 
functions.  The  act  was  approved  Decraobor 
1ft,  1889.  The  constitution  was  adopted,  and 
foil  state  (tfBcan,  Indndtng  membeis  of  fh» 
legUatuie,  elected,  October  1,  1880.  North 
Dakota  became  a  state  by  virtue  of  the  proc- 
lamation of  the  prsBldent  on.  Noraabtt  2, 

1888.  Sectlao  24  of  this  enabUng  act  provid- 
ed, in  esse  that  tbe  constltutlcm  was  adopt- 
ed, the  legWatnre  ot  the  state  ttiii^t  asaem- 
ble,  organise,  and  elect  two  senators  of  the 
United  Stato,  and  that  when  the  state  was 
admitted  the  state  <^Bcen  ataonld  at  once 
proceed  to  exercise  the  functitme  of  their  of- 
fice. On  November  ^  1880,  the  governor 
dect  of  this  state  qualified.  Section  17  of  the- 
sdMdnle  of  the  constltatim  provides:  "Tlio 
governor  elect  of  the  stete.  Immediately  uptm 
his  qualifying  and  entering  upon  tbe  duties  of 
his  office,  shall  Isnie  Us  proclamatlMioniven- 
Ing  the  legislative  sseBniMy  oftlieatete  at  tlis 
seat  of  government,  on  -a  day  to  be  named 
In  ssid  proclamation,  and  whl^  shall  not  be 
less  than  fifteen  nor  more  than  forty  daya 
after  the  date  of  such  proclamation.  And 
said  legislative  assembly,  after  organizing, 
shall  proceed  to  elect  two  senators  of  the 
United  States  for  the  state  of  North  Dakota; 
and  at  said  election  the  two  poeoos  who 
shall  receive  a  majority  of  all  the  votes  cast 
by  the  said  senators  and  representatives  shall 
be  elected  such  United  Stetes  senators."  On 
said  4tb  day  of  November,  1889,  the  gov- 
ernor Issued  his  proclamatl<Hi  donvrailng  the 
legislature  on  November  19,  1S89.  for  the 
election  of  two  United  States  senators,  and 
"for  the  performance  of  such  other  l^sla* 
tlve  duties  as  may  be  In  accordance  with  the 
provisions  of  said  ctmstitutioa."  The  legis- 
lature convoied  on  said  Novemtter  19,  and 
at  once  proceeded  to  the  exercise  of  general 
legislative  functions,  and  said  chapter  110 
was  passed  and  approved  on  December  19, 

1889,  as  stated.  Section  41  of  the  constitu- 
tion reads:  "The  term  of  service  of  the 
members  of  ttie  legislative  assembly  shall  be- 
gin on  the  first  Tuesday  In  Januaty  next  aft- 
er their  election."  Section  53  reads:  "The 
legislative  assembly  shall  meet  at  the  seat 
of  government  at  12  o'clock  noon  on  the  flrdC 
Tuesday  after  the  first  Monday  In  Januaty 
In  the  year  next  following  the  Section  of  the 
members  thereof."   The  contention  Is  that 
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the  term  of  office  of  the  members  of  the  leg- 
islature elected  on  October  1.  1880.  did  not 
begin  tmtll  the  first  Tuesday  in  January, 
189a  Such  woukt  be  true,  U  we  oould  not 
look  beyond  ot  away  from  said  aectkm  41. 
But  It  must  be  rememb«ed  that  when  the 
state  was  admitted  all  the  legbOatiTe  offices 
were  vacant  unless  filled  by  the  newly-elect- 
ed officers;  and  unless  so  flUed.  however  great 
the  emergency,  or  however  imperative  the 
neoes^Qr  for  action,  the  sovereign  state  was 
without  power  to  take  legldative  action 
from  November  2,  1889,  to  the  first  Tuesday 
in  January,  1800.  We  do  not  think  any  sndi 
omdltlon  was  contemplated.  Section  24  ot 
the  enaWng  act  provides  that,  upon  the  ad- 
mlsrion  of  North  Dakota  oa  a  stat^,  the  oOi- 
oezs  of  the  state  government  shall  proceed 
to  exercise  all  the  functions  of  state  officers. 
In  the  broad  sense  here  used,  members  of 
the  lecislatnre  are  state  officers.  This  seo- 
tlon,  as  wdl  aa  section  17  of  the  schedule,  re- 
quired that  the  i^UUitnre  should  meet  and 
organise  and  elect  United  States  senators. 
It  is  a  aoledsm  to  say  that  the  persons  thus 
called  together  were  legislators  for  one  pur- 
pose, but  not  for  all  purpose.  If  they  were 
not  legldators  they  could  not  dect  United 
States  senators.  If  they  were  leglslatora,  be- 
ing legally  convoked,  and  there  being  no  re- 
strlctiona  In  the  constltatton  or  the  enaUlng 
act»  they  possessed  plenary  legislative  pow- 
ers. Cooley.  Const  Um.  187;  Morford  t. 
Unger,  8  Iowa,  8Z.  Am  other  phUn  provlstona 
had  been  made  respecting  the  members  and 
the  first  seaslfm  of  the  first  lee^slatore.  It  Is 
oiear  that  sections  41  and  53  of  the  conatitn- 
tlw  wore  Intended  to  apply  only  fo  snbse- 
qnoit  le^Blatures,  elected  In  the  regular 
manner,  and  at  the  r^cular  time  provided  by 
law.  and  that  said  chapter  110  Is  not  vulner- 
able to  ^iSm  attack. 

All  the  qnestlfms  pertaining  to  defects  In 
Oie  title  (tf  tUs  act  In  fhls  case  were  raised 
and  fully  discussed  In  State  v.  Baas,  2  N.  D. 
202,  60  N.  W.  Rep.  254.  These  same  objeo- 
tkms  are  here  urged,  on  the  assumption  that 
we  would  hold  that  said  article  20  of  the 
constitution  had  never  been  adopted.  As  we 
do  not  so  hold  we  need  add  nothing  to  what 
we  have  said  in  the  Haas  Case. 

The  next  point  made  liy  relator— ihat  ttie 
statute  is  unconstitutional,  because  It  inflicts 
cruel  and  unusual  punishment— hardly  merits 
mention.  It  Is  legal  history  that  all  Juris- 
dictions that  have  sought  to  prohibit  or  ef- 
fectually control  the  sale  of  Intoxicants  have 
tbund  It  necessaiy  from  time  to  time  to  In- 
crease the  rigor  of  the  punishment  f6r  the 
violation  of  prohibitory  and  regulating  laws. 
The  matter  Is  pecuUiuly  <a  Ic^slatlve  oog^ 
nlzance,  and  we  certainly  see  nothing  In  this 
statute  that  Indicates  ttiat  the  legislature  has 
provided  for  greater  punishment  than  la  req- 
uisite to  tbB  proper  execution  of  the  Law. 
Nw  does  the  tact  that  by  such  statute  the 
aale  of  intoxicants  for  lawful  purposes  Is 
confined  to  druggists  render  the  statute  open 


to  the  charge  of  want  of  uniformity  in  lis 
operation.   It  applies  to  all  persons  who 
come  within  its  terms,  and  no  pecson  is  piv-  i 
hibited  from  phudng  himself  within  its  ' 
terms.   That  Is  all  the  constitational  provl-  j 
sion  requires.  Trust  C&  t.  Wblthed,  2  N.  D.  I 
82,  40  N.  W.  R^.  31B.  And  It  waa  deorly  a  i 
wise  and  proper  exercise  of  police  power  to  | 
so  limit  the  aale.   If  all  penom  indlacrlni)-  j 
nately  were  permitted  to  keep  and  sell  In- 
toxicants fM  the  ennmnated  lawful  pur- 
poses it  would  be  quite  Imposdble,  as  all  ex- 
perioice  teaches,  to  prevent  lll^al  sales. 
The  statute  Increases  flie  punishment  for  j 
seomd  and  Uilrd  offenses.  This  is  urged  ss  j 
an  objection  to  it,  but  no  anthorl^  sustaining 
the  objectltm  Is  dted,  nor  do  we  find  any.  | 
Such  statutes  are  very  cmnnun,  and  are  mil-  i 
veraally  v^held.  Nor  can  we  see  ^t  the 
fact  that  the  Increased  pnidshment  passes 
Ihe  arbltniy  line  fixed  t^*  the  leslslatnre  be- 
tween misdemeanors  and  felonies  can  In  any  ! 
manner  diange  the  principle.  The  writ  must 
be  disdiarged,  and  the  relator  remanded  to 
ae  custody  of  the  dettodant,  to  be  dealt 
with  according  to  the  terms  of  his  commi^ 
ment;  and  It  is  so  ordered.  All  tencnr. 


THOMPSON  v.  SMITH. 
(Supreme  Court  of  Michigan.    J  one  80,  1893.)  | 

MOBTSAOBB  —  FaOPBBTT  UOVBKBD  —  KVIUBXCK— 
FOEBOMMOKB— BflTOPPBL. 

1.  Testimony  that  a  mortgagor  pointed  oat  j 
and  told  the  mortgagee  what  lands  were  to  be  ! 
incladed  in  the  mortgage,  is  not  admiBsible  to 
show  that  the  mortKage,  which  described  the 
land  as  all  of  block  B,  did  not  iQciude  oarts  of 
that  block. 

2.  Where  plalntlfr  claims  certeln  land  dd-  i 
der  a  deed  which  describes  it  as  block  B,  lie 
cannot,  in  an  action  therefbr  agalost  oae  claim- 
ing from  his  grantor  auder  a  prior  mort^mse 
coverinff  all  of  block  B.  dispute  the  dpe<l,  and 
show  that  the  land  was  not  a  part  of  blod^  B. 

it.  One  who  has  received  a  deed  of  mort- 
gaged [veiiiiscs  prior  to  the  filing  of  lis  pendens 
In  foreclosnre  proceetUngs,  If  not  made  a  party 
thereto,  does  not  have  his  right  to  posseBskm 
cnt  off  thereby,  thoufrh  the  proceediDgs  be  r*^-  j 
nlar.  nor  by  entry  of  one  claiminK  noder  the  ' 
foreclosnre,  and  he  can  diarefore  maintain  i 
trespass  against  sncb  person. 

Error  to  circuit  court,  Newano  oonnfy; 
John  H.  Palmer.  Judge. 

Action  by  Judith  D.  Thompson  against 
Israd  O.  Smith.  Judgment  for  defendant 
Plaintiff  brings  error.  Reversed. 

More  &  Wilson,  for  appellant.  Sletclker  ft 
Wanty,  for  appelle& 

LONO,  J.  This  Is  an  action  ci  trespass. 
The  lands  in  controv«:!^  are  described  as 
"commencing  at  a  point  on  the  south  bank 
of  the  Muskegon  river,  where  the  east  line 
of  River  street,  produced,  Intosects  the  riv- 
er; thence  westerly  along  the  bank  of  aald 
,  river  to  the  old  channel  of  Bro<Aa  cre^: 
:  tiience  aouthetly  along  the  eaateriy  bank  of 
i  said  ctedL  to  the  rlfl^t  of  way  owned  hr 
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die  Chicago  &  West  Michigan  BaOroad  Com-  j 
pany;  thence  easterly  on  the  north  line  of  i 
«ald  railroad  company's  right  of  way  and 
to  the  west  line  of  block  four;  thence  along 
the  west  line  of  block  four  to  a  point  which 
would  Intersect  die  south  line  of  Wood  street 
U  produced;  thence  east  on  die  soudi  line 
of  Wood  street,  produced,  to  the  west  line 
of  River  street;  thence  northwesterly  along 
the  north  line  of  RItct  street  to  the  north 
line  of  Water  street;  thence  east  on  the 
nordi  line  of  Water  street  to  die  east  line  of 
RiTW  street;  thence  nordiwesterly  along  the 
east  line  of  Blver  street*  produced,  to  dw 
place  of  beginning."  The  cause  was  com- 
menced in  tlie  Newaygo  dicnit  oourL  De- 
fmdant  appeared,  and  with  his  ]^ea  of  the 
genoal  lame  gave  notice  that  die  dtle  to  the 
premises  deecrthed  In  die  declaration  at  the 
time  of  the  acta  complained  of  was  rested 
In  one  James  W.  GonTerse,  and  that  any 
acta  that  were  done  by  the  defendant  were 
done  aa  die  agent  of  sold  Convene.  The 
cause  was  tried  before  a  jury,  who  returned 
a  Terdlct  In  faw  ct  the  defmdant.  Tbe 
principal  question  on  die  trial  was  whether 
the  land  In  controversy  was  a  part  ot  blo(^ 
B.  The  jdalntlff,  on  the  argument  htte, 
presents  a  plat  which  It  Is  dalmed  shows 
that  the  westwn  bonndary  of  block  B  is  at 
a  line  otoided  nratherly  from  the  line 
betweoi  lots  6  and  7  of  Uock  0;  while  the 
defmdant  prments  a  plat  which  it  Is  didmed 
shows  diat  blodc  B  is  not  thus  bonnded. 
but  that  it  extends  weatword,  and  bududes 
the  lands  in  controvwsy.  Bcference  to  the 
two  plats,  which  were  used  on  die  argnment 
in  this  court,  does  not  settle  die  ctmtroversy. 
One  Is  a  copy  <tf  the  plat  ot  die  village. 
This  village  plat  was  offered  In  erldmce  by 
the  defendant  on  the  trial,  and  exdnded.  It 
was  offered,  as  defendant's  connsti  daims, 
for  the  porpose  of  ^wlng  that  no  pardon- 
lar  piece  of  luid  was  idatted  as  blodc  B, 
but  diat  block  B  was  the  dealgnattMi  of  a 
pared  ct  land  In  the  vUlage  of  Newaygo^ 
whose  boundaries  and  limits  woe  as  weQ 
known  and  as  well  defined  as  those  of  any 
bloc^  in  the  village  plat,  and  diat  die  poi^ 
eel  described  in  the  decUratlon  Is  a  part  of 
diatblock.  It  la  conceded  that  Ihevllbige plat 
was  never  properly  authenticated,  but  the  one 
offered  in  evidence  was  the  only  one  made 
or  recorded,  as  shown  by  the  record  In  this 
casew  The  proprietors  were  J<dm  A.  BrocAa, 
John  A.  Brooks.  Jr.,  and  Sarell  Wood.  1^ 
reference  to  this  plat  It  Is  seen  that  block  B 
has  no  definite  boundaries,  dion^  there  ap- 
pears to  be  a  line  extended  northerly  from 
Pine  or  River  street  to  Mnskegrai  rivw.  If 
this  line  Is  to  be  taken  as  die  westerly 
boundary  oi  blodc  B,  then  that  block  has  a 
definite  boundary  as  It  would  extend  from  the 
range  line  on  the  east  to  this  line  extended; 
tmt  nowhere  upon  the  pint  or  In  the  proceed- 
ings is  it  shown  that  that  line  is  extended 
as  the  westeriy  bouadiiry  of  block  B.  Nei- 
ther is  it  Insisted  by  either  of  tlie  parties  to 


be  so.  Defendant  claims  that  ble(^  B  ex- 
tends to  Brooks  creek  on  the  met.  and  in- 
dudes  the  lands  in  controversy.  PlalntlfTs 
counsel,  on  the  other  hand,  contend  that  the 
weste^  bonndary  of  that  block  is,  as  shown 
on  a  plat  presented  by  him  by  an  extended 
line  betwem  lots  6  and  7,  block  C.  to  the 
Muskegon  riv«r.  and  diat  all  the  lands  lying 
westerly  of  that  Une  and  Broc^  cre^  never 
wuB  platted.  In  other  words,  plaintiff's 
counsel  contoid  that  the  lands  iqion  the 
plat  of  the  village  at  Newaygo  between 
block  A  and  Brooks  creek  were  divided  Into 
three  parcels.  The  parcel  between  block  A 
and  die  extended  line  between  loti  6  and  7 
of  block  O  to  tlte  Huskegon  river  is  pnywriy 
tdock  B;  that  the  second  parcel  lies  between 
the  weetoly  boundary  of  block  B  and  Pine 
or  River  street  extended  to  die  Muslcegon 
river;  and  that  westerly  of  that  paiod  la 
the  third  parcel,  wlilch  Includes  all  the  lands 
Included  in  the  bonndary  between  Pine  or 
River  street  extoided  and  Brooks  en^  ex- 
cept what  is  shown  on  plaintiff's  exhiUt  as 
block  4  This  third  parcel,  as  plaintiff  de- 
scribes it,  is  the  piece  In  eontrovenv.  It  Is 
cmiceded  that  what  is  called  on  die  plats 
"Pine  Street"  is  la  many  eonv^anoas  called 
"River  Street" 

The  plaluaff,  to  maintain  her  case,  on  the 
trial  called  David  P.  day  as  a  witneas,  and 
he  testified  substantially  that  he  knew  the 
land  in  controveny,  and  at  me  dme  ha 
doimed  to  own  it;  that  sudi  <aaim  of  owner- 
slilp  commmced  in  the  qiring  or  summer  of 
1871.  and  that  he  coldvoted  and  cropped  It 
that  year.  Coonod  then  offered  In  evldenoa 
a  deed  bearing  date  Bloy  20^  Itfcii.  and  record- 
ed on  the  same  day,  from  David  P.  Oay  to 
the  plaintiff.  This  deed  describes  certain 
lands  in  the  village  of  Newaygo,  and.  among 
other  descriptions,  the  land  In  controversy 
as  "so  much  of  block  B  as  lies  west  ot  River 
street,"  aa  wdl  aa  aU  of  blocks  4  and  127, 
except  certain  parcels  theretofore  deeded. 
Plaintiff  testified  that  she  went  into  posses- 
sion of  this  land  the  1st  of  Hay,  1887,  and 
continued  In  possession  until  April  or  May, 
1888,  and  cut  the  grass  for  two  yean,  but 
never  lived  upon  the  land.  On  May  21.  1880, 
ahe  dalms  to  have  gone  to  the  land,  and 
foond  ddlendant.  Smith,  In  poasessbm.  Be 
rebollt  the  foices,  cut  the  grass,  and  cropped 
part  of  It  There  are  In  all  aome  13  or  10 
acre&  It  is  undiluted  diat  d^endant  went 
Into  possession  In  the  qiring  of  1889,  and  Is 
still  In  poasesskm.  Defendant  on  Us  part, 
not  rally  dalmed  poasesskm,  bat  title  to  the 
premises.  To  prove  his  title  he  put  In  evt* 
d«ice  a  mortgage  made  by  David  P.  Clay 
and  wlffe  to  James  W.  Converse,  dated  De- 
cember 15,  1877,  and  duly  recorded  two  days 
afterwards,  to  secure  the  sum  of  925,0ui)i 
The  land  is  described  in  die  mortgage  as 
"block  B,  Tillage  of  Newaygo."  The  mort- 
gage also  covers  other  lands.  It  appears 
that  this  mortgage  was  foreclosed  In  the 
circuit  court  of  the  United  States  fw  the 
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western  district  of  AOdilgnD,  the  Ua  pendens 
heAng  recorded  in  the  reslater's  office  of  Ne- 
waygo county,  May  80,  1887.  Hie  sale  was 
made  October  8,  1888,  James  W.  Converse 
being  the  purchaser  at  the  sale.  Defendant. 
Smith,  claims  to  be  In  possession  as  the  agent 
of  Conrerse,  and  sets  up  title  In  Converse  un- 
der his  notice.  The  deed  on  this  foreclosure 
sale  was  offered  in  evidence  by  defendant. 
It  cc«italnB  the  same  description  as  found  In 
the  mortgage.  Hie  land  described  in  the 
declaration,  it  is  claimed  by  the  defradant, 
is  the  same  as  that  covered  by  the  Clay 
mortgage,  and  the  same  as  In  the  sheriff's 
deed  to  Converse.  The  deed  was  objected  to 
on  the  ground  that  the  plaintiff  was  not  made 
a  party  to  the  foreclosure  proceedings,  and 
was  never  served  with  process  in  that  case, 
and  at  the  time  of  the  sale  notice  of  that 
fact  was  given.  It  was  also  claimed  by  plain- 
tiff's counsel  that  the  land  sold  under  the 
foreclosure  Is  not  the  same  description  as 
the  land  In  controversy.  The  lands  are  de- 
scribed In  the  deed  from  Mr.  Clay  to  the 
plaintiff  as  "so  much  of  bloclc  B  as  lies  west 
of  River  street,  in  the  village  of  Newaygo," 
while  the  mortgage  from  Clay  and  wife  to 
James  W.  Converse  describes  the  property  as 
all  of  Idock  B.  village  of  Newaygo,  and  other 
huids,  and  the  sheriff's  deed  describes  the 
property  the  same  as  in  the  mortgage.  To 
show  how  the  lands  had  th««tofore  been  de- 
scribed, and  how  Mr.  Clay  derived  his  title, 
the  defendant  offered  In  evidence  a  deed 
from  William  D.  Foster,  assignee  in  bank- 
ruptcy of  Alexander  Blake,  to  Mr.  Clay, 
dated  June  28,  1871,  descilbine  the  lands  as 
"that  part  of  block  B  lying  north  of  block  4 
and  west  of  said  block  and  the  Newaygo 
Company's  land,  and  extending  to  Muskegon 
river,  meaning  all  the  meadow  land  extend- 
ing from  said  block  4  and  the  line  of  River 
street  north  to  MoE&egon  river  and  Brooks 
creek,  all  In  the  village  of  Newaygo."  Sev- 
eral other  deeds  were  also  offered  In  evl- 
A&axx,  tracing  the  title  ba<^  through  these 
mesne  conveyances  to  John  A.  Brooks  ani^ 
Barell  Wood,  showing  title  In  them  prior  to 
the  year  1857,  and  all  of  said  deeds  describ- 
ing the  lands  In  controversy  as  a  part  of 
blodc  B  <rf  the  village  of  Newaygo.  The  tax 
rolls  were  also  offered  In  evidence  for  the 
various  years  from  1858  down  to  the  time  of 
the  trial,  showing  that  these  lands  were  as- 
sessed for  taxes  during  all  that  time  as  a 
part  of  block  B,  village  of  Newaygo.  Wit- 
nesses were  also  called  who  had  known  these 
lands  for  many  years,  and  who  were  familiar 
with  the  village  plat,  and  testified  that  th^ 
had  never  known  that  any  of  these  lands 
remained  unplatted  on  the  south  tide  of  the 
Muskegon  river  and  westward  to  Brooks 
eredc.  The  plat-  Itself  does  not  define  the 
boundaries  of  block  B.  but  all  the  convey- 
ances above  referred  to  recognize  the  lands 
In  amtroversy  as  a  part  of  it.  The  deed  un- 
der which  the  plaintiff  claims  describes  It 
M  muii,  and  the  Clay  mortgage  to  CoaTwse 


BO  describes  It  Plaintiff's  comisd  offered  is 
evidence  certain  deeds  and  mortgagee  execut- 
ed prior  to  1857.  and  extending  beck  to  ISio. 
In  which  these  lands  are  described  by  metes 
and  bound&  Some  evldaice  was  offered  bj 
the  plaintiffs,  and  excluded  by  the  oourt. 
whidi,  It  is  claimed,  would  tend  to  show 
that  Clay,  at  the  time  of  giving  the  Oun- 
verse  mortgage,  pointed  out  to  GonvMse  tlie 
boundaries  of  the  land  the  mortgage  wouM 
cover,  and  the  boundaries  of  block  B.  It  wa* 
claimed  from  this  that  the  parties  to  tbe 
mortgage  never  understood  that  the  mort- 
gage covered  the  land  described  In  the  decla- 
ration. 

The  court  directed  the  Jury  that  the 
fact  was  established  that  the  plaintiff  wsi 
not  made  a  party  to  the  foredostire  pro- 
ceeding^ and  hence  whatever  proceedings 
were  taken  to  foreclose  It  could  not  deprive 
ber  of  her  title;  that  both  parties  derived 
theUr  title  ttirougfa  Mr.  Clay,  and  that  tbe 
title  to  the  property  described  in  the  deds- 
ration  was  In  Mr.  Clay  at  the  time  of  the 
execution  of  the  mortgage,  December  15. 
1877;  and  that  the  evidence  beyond  disirate 
shows  that  the  deed  of  May  20,  1877,  was 
made  by  Mr.  Clay,  who  had  the  legal  title, 
and  was  delivered  to  the  plaintiff,  and  die 
went  Into  possession  under  It  **But,**  tbe 
court  said,  "ttie  vital  question  is  this:  Do 
the  premises  described  in  the  declaration 
Include  any  portion  of  block  B?  and  that  is 
the  question  for  you  to  determine  from  the 
evidMice."  The  court  further  said:  "There 
was  a  stipulation  between  the  parties  filed  j 
in  this  cause,  to  the  effect  that  all  thB  pro-  j 
ceedings  to  foreclose  the  mortgage  were 
regular,  and  no  claim  can  be  made  now  of 
anylrregularity."  The  court  further  diarged 
the  Jury  as  follows:  "David  P.  Oxy  b^ng 
the  owner  of  the  premises  la  question  ami 
other  lands  Included  In  the  mortgage  under 
date  of  DecembOT  16,  1877,  Uiat  was  prior 
to  the  conveyance  made  by  him  to  plaintiff 
in  this  action,  she  was  a  subsequent  pnr- 
cSiaser  of  the  premises,  and  necessarily  took 
them  subject  to  the  mortgage  and  the  legal 
effect  of  the  foreclosure  proceedings,  pro- 
viding all  the  proceedings  w««  regular,  is 
stipulated  by  the  respective  parties  to  this 
mortgage;  and  the  title  obtained  under  and 
by  virtue  of  the  foreclosure  procee^jigs 
would  refer  ba(^  to  the  execntion  of  the 
mortgage,  and  give  the  purchaser  audi  tlt1« 
to  the  premises  covoed  by  the  mortgace 
as  the  mortgagor  had  at  the  time  the  mor^ 
gagor  executed  and  delivered  to  the  mort- 
gagee. Now,  the  plaintiff,  In  order  to  make 
out  her  case  under  the  declaration  In  this 
cause,  Introduces  In  evidence  a  deed,  tiie 
date  of  which  I  have  called  your  attention 
to,  under  date  of  May  20,  1877,  (Mr.  Chj 
at  that  time  was  the  owner  of  the  premlsw 
in  question,)  to  Mrs.  Thompson,  the  plaintiff 
In  this  suit  Mrs.  Thompson,  the  plaintiff 
in  this  suit,  I  win  say  to  you,  as  I  said  be- 
fbre,  went  into  pooscoslon  ot  the  premise* 
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cmder  and      Tirtue  of  tlint  deed;  and  there 
is  no  dispute  In  the  testtmony.  and  it  is  a 
conceded  fact,  tbat  on  or  alraut  the  8th  day 
of  April,  18S0,  the  d^mdant  in  this  action 
took  possession  of  the  premises,  and  tuis 
continued  in  the  posBesaion  of  the  premises 
ever  stnce,  and  cltdms  to  hold  and  occupy 
tbe  premises  on  account  of  his  haTing  had 
u  snperlor  title  to  that  of  ttie  plaintiff  In 
tbia  action;  and  his  title  wonld  he  superior 
to  that  of  ttie  plalntlfl  In  this  action  pro- 
vided you  find  from  the  evidence  In  the 
case,  as  a  matter  of  ftict.  Hut  the  premises 
mentioned  In  this  declaiallon  are  Indnded  in 
block  B,  covered  1^  the  mortgage  in  ques- 
tion In  this  suit  So  the  qocBtion  ot  Act 
for  you  to  determine,  and  the  vital  question 
of  tact  in  tUs  ease*  is,  do  you  And  ftom  the 
evidence,  as  a  mattw  of  fact,  that  tlie  prem- 
ises descrilied  In  this  declaration  are  tiw 
same  as  the  premises  described  In  ttie  mort- 
gage as  blodc  B?"    TIm  ooort  further 
charged:  '"Then  tbe  flnt  question  for  yon 
to  detemdae  Is,  taking  It  us  a  conceded  fact 
that  at  tbe  time  of  the  ezecntion  odC  the 
mortgage  Ur.  Glay  was  the  owner  of  the 
prttnlsea  In  question,  (and  that  IsToor  basis,) 
ascertain,  then,  graitlemeu  of  the  Jury,  from 
the  evidence  In  ttils  casei  whether  dds  Idodc 
B.  as  des(3U>ed  In  tlds  dedaratton,  covered 
the  premises  wbkii  the  plaintiff  In  this  ac- 
tion dalras  to  have  beoi  trespassed  upon; 
and  If  you  find  that  It  does,  that  Is  a  de- 
fense to  this  acthm,  and  this  plaintiff  is  not 
entitled  to  your  verdict.  If.  In  considering 
that  qnestion,  gentlemen,  you  find  the  Issue 
in  favor  of  Uie  idalntlff.— yon  find  that  tbe 
premises  described  In  the  dedaratlon  In  this 
suit  are  not  thoe  within  the  premises  de- 
scribed In  the  mortgage  as  tdock  B.— then 
the  plaintiff  would  be  oitltled  to  your  ver- 
dict; and  in  determlidng  that  question  of 
fact  yon  wUI  take  into  consideration  all  the 
evidence  in  the  case  before  you.  Now.  cer- 
tain deeds  hare  been  Introduced  here  on  the 
part  of  the  plaintiff,  and  also  on  the  part 
of  the  deffflidant,  dating  as  Car  Imck  as  No- 
vember, 1853;  certain  mortgages  have  been 
introduced,  certain  tax  ndls  have  Iwen  In- 
troduced in  ertdence.  and  a  certain  map 
has  been  introduced  In  ertdence  here;  and 
tlu-sc  records  and  this  map  are  all  drcum- 
stnnces  competent  for  you,  gentlemen,  to 
consider  la  determining  tills  question  of  fact 
to  whidi  I  have  called  your  attention,  either 
one  way  or  the  other.  In  tbe  absence  of 
direct  pi-oof  as  to  where  the  boundary  lines 
sre.  and  as  to  whether  or  not  the  land  de- 
scribed in  this  declaration  Is  included  in 
tbe  description  of  land  mortgaged.  It  would 
t>e  competent  for  you,  and  your  duty,  to 
tHke  into  consideration  these  deeds  of  con- 
rerance.  Now,  did  tbe  parties  to  tbe  Instru- 
ments understand  It,— the  grantors  and  gran- 
tees Oierrtn  named?  How  did  the  portlee 
who  executed,  and  to  whom  the  mortgages 
were  exetnited,  understand  It?  What  was 
their  nnderstandlng  of  blo(dc  B?  V^Oiat  land 


was  Incloded?  Ton  may  take  Into  canslda»- 
tlon,  ami  It  is  yonr  duty  so  to  do,  also,  th» 
tax  rolls  which  have  been  Introduced  In  evi- 
dence. How  did  the  parties--the  assessoCr 
the  party  who  made  the  assessment— under- 
stand It?  What  was  their  und«standlnff 
with  reference  to  tills  matter,  as  to  whether 
or  not  the  lands  described  In  the  dedaratloa 
w«e  the  same  as  the  lands  described  bk 
the  mortgage  as  blodc  B7  Nelth^  the  tax 
roUs  nor  tbe  deeds  offered  in  evidence  nor 
the  mortgage  are  condnslve  uptm  this  ques- 
tbm,  but  tfacy  are  drcnmstances  In  the  cass 
proper  to  be  omsidered." 

Beference  need  not  be  made  to  the  sev^  * 
eral  assignments  of  oror.  It  Is  evident  fnnD> 
ttie  whole  record  that  the  only  question  of 
fiU!t  In  the  case  was  submitted  to  the  Jury, 
and  they  have  found  that  tiie  lands  In  oon- 
trovetsy  were  a  part  of  block  B. 

It  la  ccmtended  that  tbe  court  below  warn 
In  error  In  exdtidtng  tiie  testimony  offered 
to  show  that  day  pointed  oat  to  Oonverao 
the  boundary  lines  of  tbie  lands  to  be  In- 
dnded  In  tiie  mortgage,  and  that  Converse 
was  told  tliat  the  landa  In  controrarsy  were 
not  to  be  Induded.  ^ils  was  property  ex<- 
duded.  The  questkm  under  conslderatIon> 
on  the  teial  was  whether  the  lands  In  con- 
troversy were  actually  induded  in  the  Con- 
verse mortgage,  and  this  question  could  be- 
determined  only  by  showing  what  were  the 
boundaries  of  block  B.  Hie  parol  testimony 
of  what  the  understanding  was  as  to  what 
was  to  be  Induded  could  not  aid  this  ques- 
tion, and  coidd  not  be  used  for  tbe  purpose 
of  contradicting  or  changing  Oie  description 
in  the  mortgage.  The  mortgage  covered  all- 
of  block  B,  and  If  tills  land  was  a  part  of 
block  B  it  was  Included  In  tbe  mortgage, 
whatever  the  understanding  ot  the  parties 
may  have  been  about  It;  and  parol  evidence 
would  not  be  admissible  to  change  or  vary 
the  terms  of  the  mortgage.  The  only  ques- 
tion of  fact  arising  in  the  case  was  whether 
the  lands  In  controversy  were  a  part  of 
blocl£  B.  The  Jury  fotmd  that  issue  In  t&vor 
of  defendant  It  appears  without  contradic- 
tion that  the  plalntilTs  deed  describes  It 
as  a  part  of  block  B,  and  t^e  Converse  mort- 
gage coT^  sll  of  block  B.  and  the  sberifTs 
deed  on  foredosure  describes  it  In  the  samb 
way.  The  plalntltt,  tbeo,  by  this  record,  la 
put  in  the  attitude  of  making  claim  to  this 
land,  and  attempting  to  prove  her  title  by 
showing  tbat  It  was  not  a  part  of  block  B, 
while  the  deed  under  which  she  herself 
claims  descrit)e8  it  as  Uock  B,  and  all  other 
converances  dating  back  to  1857  so  describe 
It,  and  it  has  been  so  assessed  during  all  that 
time.  Whatever  title  she  had  was  derived- 
from  David  P.  Clay  under  this  deed.  She 
cannot  now  be  heard  to  dilute  the  deed, 
and  show  Id  this  action  that,  tboujih  the 
deed  describes  the  land  as  a  part  of  block 
B,lt  Is  not  In  fact  part  of  tbat  block.  Payne 
V.  Atterbury,  Har.  Ob.  414;  May  v.  Till- 
man, 1  HIcb.  262;  White  v.  Smith.  87  Midi. 
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290,  and  note;  Shotwdl  t.  Harrison,  22 
Mich.  40d;  Oase  r.  Green,  63  Mtcli.  615.  19 
N.  W.  S64.  Plaintiff's  deed,  however, 

wu  giren  prior  to  the  filing  of  the  lis 
pendens  in  the  foreclosure  proceedings,  and 
there  la  some  evidence  that  she  went  into 
pOBSesslon  of  the  property  under  tlie  deed 
prior  to  that  time.  The  court  below  as- 
snmed  that.  Inasmuch  as  the  sttpnlatton 
betweea  the  parties  to  this  cause  recited 
that  the  foreclosure  proceedings  were  reg- 
ular, therefore  whatever  rights  the  [dalnlicr 
had  in  the  premises  under  her  deed  were 
cut  off  and  foreclosed  by  that  proceeding. 
The  plaintiff  was  not  made  a  party  to  the 
foreclosure,  and  consequently  It  was  a  mat- 
ter of  no  concern  to  her  whether  the  fore- 
closure proceedings  wer  regular  or  not.  T^e 
rigbt  to  possession  was  not  foreclosed,  and 
could  not  be  cut  off,  hy  that  proceeding,  or 
the  entry  of  the  defendant  claiming  under 
the  foreclosure  of  the  Converse  mortgage. 
2  Jones,  Mortg.  fifi  1412,  1413.  The  court 
bdow  was  therefore  In  error  In  that  part  of 
the  charge.  Under  these  facts  the  court 
should  have  directed  the  verdict  In  favor  of 
the  plaintiff.  Judgment  reversed,  and  a  new 
tilal  ordered.  The  other  Justices  c<mcurred. 


8TATB  V.  BATON. 
(Hnpreme  Court  of  Wisconsin.  Jtme  21,  1893.) 
Obdbh  for  Judombxt  or  Divokcb  —  Uarbiaqi 
Fbbvious  to  Bmtbt  or  Judombnt— Vauditt. 
1.  An  order  for  a  Judgment  of  divorce 
without  an  entry  of  judgment  thereon  does  not 
obange  the  status  of  man  and  wife. 

Though  a  judgmrat  of  divorce  is  en- 
tered as  of  the  date  of  the  findings  and  order 
for  judgment  on  which  it  is  based,  it  does 
not  take  effect  from  the  date  of  such  order, 
and  render  an  intervening  marrlnge  by  one 
of  the  parties  legal,  so  as  to  sniHtort  an  in- 
fUnatlon  for  adulter,  alleged  to  have  been 
tiiereafter  committed  by  the  other  party  to  the 
Utter  msniagfc 

Case  certified  from  municipal  court,  Mil- 
waukee county;  DmQ  Wallber,  Judge. 

Henry  li  Eaton  was  convicted  ct  adultery, 
and  the  case  was  certified  to  the  supreme 
court   Order  ft>r  discharge  of  defendant. 

J.  L.  O'Connor,  Atty.  Gen.,  and  W.  Clan- 
cey>  Asst.  Atty.  Gen.,  for  the  8tat&  George 
B.  Sntheriwnrt  and  J.  J.  Dkk,  for  defend- 
ant 

LYON,  G.  J.  The  defendant  was  tried 
In  the  mtmlcipal  court  of  Milwaukee  coun- 
ty on  an  Information  charging  him  with 
tike  crime  of  adultery  with  one  Louise  Gray, 
and  was  convicted.  To  sustain  the  convic- 
tion it  was  essential  that  the  defendant 
should  have  been  a  married  man  when  the 
alleged  offense  was  committed.  It  la 
charged  In  the  information  that  be  was  then 
the  lawful  husband  of  Letitta  Eaton,  and 
it  was  proved  on  the  trial  that  before  the 
alleged  adultery  was  committed  a  marriage 
ceremony  was  performed  between  him  and 


one  Letltla  PfleKer.  It  was  also  proved  thai 
said  Letitta.  luid  theretofore  lawfully  Inter- 
married with  one  Joseph  Pfleger,  who  is 
still  living,  and  had  commenced  and  prose- 
cuted an  action  for  a  divoroe  against  said 
Joseph  In  the  superior  court  of  Milwaukee 
county.  Tliat  action  was  tried,  and  the 
court  filed  fin^nngjt  of  fact  sustaining  ber 
cause  of  action,  and  ordered  that  a  Judg- 
ment of  divorce  and  tot  alimony  be  entered 
accordingly.  No  Judgment  was  entered  up- 
on such  findings  and  order  until  more  than 
2^  years  later,  when  judgment  was  entered 
aa  of  the  date  of  such  findings  and  order. 
Before  such  Judgment  was  entered,  the  at- 
tempted intermarriage  betweui  defendant 
and  Letitia  occurred. 

The  judge  of  the  municipal  court  haa  duly 
reported  the  oase  to  this  court  for  its  de- 
cision upon  the  following  question:  ^Was 
Letitia  Pfleger  capable  of  contracting  mar- 
riage with  the  defendant  at  the  time  the 
ceremony  was  performed?"  Tbe  qnestlon 
must  be  answered  in  the  negative.  An  or- 
der for  Judgment  Is  not  a  Judgment  Not- 
withstanding the  order  In  tbe  PfleRcr  di- 
vorce case,  the  parties  continued  to  be  hus- 
band and  wife  for  the  2^  years  and  more 
whldi  intervened  after  tlie  order  was  made, 
and  before  the  Judgmrat  was  aotoally  en- 
tered pursuant  thereto.  If  for  any  purpoae 
the  Judgment  of  divorce,  when  entered,  took 
effect  from  the  date  of  the  order  therefor, 
(a  proposition  not  here  determined,)  it  could 
not  operate  to  make  an  act  a  crime  which 
was  not  a  crime  when  committed,  or,  if 
then  a  crime  of  one  grade,  to  make  It  a 
crime  of  a  higgler  grade.  To  hold  other- 
wise would  be  to  violate  tbe  moat  funda- 
mental principles  of  law  established  for  the 
protection  of  persoiu  charged  witli  ctime. 
It  is  unnecessary  to  cite  anthorlttea  in  sap- 
imrt  of  or  to  argue  so  plain  a  proposition. 
The  question  submitted  for  our  dedalon  is 
answered  in  the  negative,  and  the  munidpal 
court  advised  to  arrest  Judgment  and  dis- 
cbarge the  defmdant  It  will  be  m>  oarU- 
fled  to  that  court 


NEILSOM  V.  GRIONON. 
(Suprraw  Oonrt  of  'VHsecmriB.  Jane  SI,  18BS,) 
EjacTMBNT— TiTLB— AnvBRsa  Fossaasiox— 

COSBTITDTBS— StaTDTI  OV  LlHlTATtOSn. 

1.  Where  a  mortgagor  remains  in  posses- 
sion after  foreclosure  and  sale  for  7  years,  and 
his  widow  continues  in  possession  30  yean 
after  his  death,  but  gives  no  notice  of  anj 
.claim  of  title  to  the  true  owner,  who  pays  the 
taxes,  such  widow  cannot  claim  title  t>y  ad- 
verse possesdon,  though  she  made  sabstantial 
improvements  on  the  land  while  In  poasessun 
by  clearing,  fencing,  and  cultivating  it 

2.  In  Bach  case  the  statute  of  limitation! 
does  not  begin  to  run  afoinst  the  true  owner's 
right  to  recover  possession  until  notice  to  torn 
of  the  hostile  claim. 

Appeal  from  circuit  court,  Outagamie  oonn- 
ty;  John  Goodlaud,  Judge. 
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Action  of  ejectment  by  James  NellBOD 
Rsalnst  AlAry  E.  Gi^guon  to  recover  posses- 
sion of  certain  land.  From  a  judgment  In 
faTor  of  plaintiff  for  part  of  tbe  land  claimed, 
he  appeals.  Itereraed. 

Hooper  ft  Hooper,  for  qipdlant,  dted  Allen 
Allen.  SS  Wis.  202.  211, 16  N.  W.  Xlep.  610; 
Proprietors,  etc,  t.  Springer,  4  Mass.  416,  ap- 
proved in  Sob  wall  bade  v.  Railway  Co..  69 
Wis.  29S,  29B,  300,  31  N.  W.  Kep.  128;  Gore 
Fanpel.  24  W.  Va.  238,  213;  Sedg.  &  W. 
Tr.  Title  Lend,  U  730,  751;  Boyd  t.  Beck. 
29  ALL  T03;  Parker  t.  Banks.  79  M.  a  480; 
HaU  T.  Sterena^  9  Mete  (Uaas.)  418-422; 
Crei^mor  t.  Creekiniir,  7S  Va.  43S. 

Hnmplir^  Pierce,  for  rcaponfleot 

ORTON.  J.  This  Is  an  action  In  ejectment 
to  recover  a  small  port  of  private  land  claim 
No.  35,  In  Kankaona,  Outagamie  county,  by 
the  plaintiff  from  the  defendant  In  poaaeadou. 
The  Innd  in  dispute  waa  divided  into  two 
parcels  by  an  old  rail  fence,  running  from 
near  the  southwest  comer  to  near  the  north- 
east comer.  The  plaintiff  recovered  the 
L-ind  lying  northwest  of  sold  fence,  and  the 
defendant  recovered  that  lying  southeast  of 
It;  and  the  plaintiff  has  appealed  from  tlie 
latter  Judgment. 

The  facts  are  few  and  ^ple.  Augnstln 
Grignon  owned  the  land  January  31,  1834, 
and  deeded  it  to  Charles  A.  and  Alexander 
Grignon,  and  they  mortgaged  It  back  to  An- 
gustin  Grignon,  December  20,  1841.  This 
mortgage  was  foreclosed  by  advertisement, 
and  the  premises  purchased  by  the  said  Au- 
gtistln  Grignon,  to  whom  a  deed  was  mad9 
by  the  sheriff  of  Brown  county,  dated  July 
14,  1855;  and  the  plaintiff  holds  title  by  suc- 
cessive conveyances  from  blm.  Charles  A. 
Grignon,  the  mortgagor,  with  his  wife  and 
family,  contbraed '  in  the  posiiesslon  of  the 
premises  until  he  died,  April  8,  lStl2;  and  his 
wife,  the  defendant,  has  continued  in  the 
possession  thereof  einee  until  the  commence- 
ment of  this  action.  The  defoadant  was  the 
wife  of  Charles  A.  Grignon  when  said  mort- 
gage was  given,  but  she  did  not  Join  in  the 
execution  of  It.  Tbe  defwdant  kept  up  the 
fences  <m  this  land,  and  built  a  wire  fence, 
cultivated  and  pastured  it.  and  dug  a  cellar, 
and  used  it.  and  had  some  of  it  cleared.  This 
land  was  In  the  same  general  Inclosure  with 
claim  No.  85.  but  aeparated  fnm  It  by  a 
fence.  The  defendant  testified  Uwt  the  rea^ 
son  she  sapposed  this  land  was  hers  was  be- 
cause her  htisband  died  with  the  property, 
and  it  was  cultivated  and  kept  up  the  same 
as  hen,  and  that  she  was  In  posscMion  and 
called  It  hers,  and  that  a  lawyer  told  ber  to 
keep  poaseaalon  at  It,  and  she  could  claim  It 
na  hm,  and  tbat  she  has  claimed  It  ever 
since.  The  defendant  never  paid  any  taxes 
on  the  land,  and  they  were  always  paid  by 
the  plaintiff  and  his  grantors.  The  defend- 
ant detfenda  ber  posaesaUm  1^  "adverae  pos- 
nnanlon"  and  tbe  atatate  of  limltaUom  of 


years.  The  questions  In  this  case  are  not 
difficult  or  complicated,  but  very  simple  and 
plain.  Charles  A.  Grignon,  while  he  live<i, 
held  these  premises  subordinate  to  the  tiUe 
of  the  purchaser  under  the  foreclosure,  and 
by  his  permission.  When  he  died,  and  left 
the  defendant,  his  wife.  In  the  occupancy, 
with  her  children,  she  con  tinned  to  hold 
either  in  subordination  to  the  plaintiff's  title, 
as  she  and  her  husband  bad  while  he  was 
living,  or  she  held  without  any  claim  of  right, 
and  was  a  mere  trespasser.  She  never  dis> 
claimed  the  plaintiff's  titie.  and  never  claimed 
tbat  she  had  any  title  other  tnan  mere  naked 
possession.  She  was  In  possession,  and  ttte 
intended  to  remain  in  possession.  Having  no 
title,  and  c'»<ImiT*g  ncme,  she  undertakes  to 
boUd  up  a  title  by  adverse  possccfllon  and  tbe 
statute  of  limltatiou,  w^wMng  tbe  Improve- 
ments required. 

First,  the  possession  must  be  "b^  a  person 
claiming  tiUe;"  second,  the  premises  must 
have  been  protected  by  a  substantial  fence; 
and,  third,  usually  cultivated  or  Improved. 
Section  4214,  Rev.  St  The  lost  two  require- 
ments ore  useless  if  the  first  Is  wanting.  The 
defendant  was  not  in  poBsession  "claiming 
tide."  The  defendant's  first  entry  and  poe- 
sesdon  were  In  sal)ordlnation  to  the  title  of 
the  owner,  the  same  as  those  of  her  hus- 
band, as  she  was  there  only  In  lUs  right  Her 
possesslfm  cannot  therefore,  become  adverse 
without  distinct  notice  to  the  owner  that  she 
daimg  by  some  other  titie,  so  that  he  may 
not  be  disseised  without  bis  Imowledge. 
Allen  V.  Allen,  68  Wis.  202,  16  N.  W.  Rep. 
610;  Scbwallbat^  v.  Railway  Co.,  69  Wis. 
292,  34  N.  W.  Rep.  128.  The  plaintiff  know 
that  Charles  A.  Grignon  held  by  permission, 
under  and  In  subordination  to  his  title.  The 
defendant's  wife  continued  in  possesfdon  <mi 
and  after  his  death,  the  same  as  before. 
How  could  the  plaintiff  know  that  she 
claimed  by  any  other  right?  Not  knowing 
that  she  did,  and  having  no  notice  of  any 
kind  of  It  he  permitted  her  to  remain  as  she 
was.  Proprietors,  etc..  v.  Springer,  4  Mass. 
416;  Thompson  v.  Ptoche,  44  GaL  608;  Zeller 
V.  Bdcert,  4  How.  289;  and  other  cases  In 
appellant's  brief.  This  element  of  hostility 
to  the  titie  of  tbe  true  owner  Is  an  indispen- 
sable Ingredient  of  adverse  possession,  and  it 
must  l>e  continuous  and  notorious.  It  cannot 
be  made  out  from  inference,  for  tbe  presump- 
tion is  In  favor  of  the  tme  owner.  1  Amer. 
&  Eng.  Sac  Law.  p.  228,  note  2;  Pepper  v. 
CfDowd,  39  Wis.  548;  Washbom  v.  Gutter, 
17  Minn.  861,  (Oil.  335;)  Smith  t.  Bnrtls.  6 
Johns.  218.  Tbe  defendant  concealed  the 
&ct  from  tbe  plaintiff,  ana  never  let  blm 
know  that  was  holding  or  claiming  to 
bold  In  bostUlty  to  his  ttUe.  until  this  action 
was  brought  But  It  la  claimed  tiiat  her 
making  improvements,  indo^g  the  premises 
witb  a  fence,  and  cultivating  tbcm,  were  no- 
tice erufflcient  that  she  dalmed  them  by  some 
othOT  titie.  But  It  is  held  that  the  tme  own- 
er moat  bave  notice  that  the  Impruvemi'uts 
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are  bdng  made  In  hostility  to  bis  title,  or 
they  will  not  be  arallable  as  the  ground  for 
setting  up  the  statute  of  limltanona.  lliomp- 
son  T.  Feltcm.  64  OaL  647.  If  the  defendant 
had  paid  the  taxes  on  the  land  and  on  her 
in^roTementa^  she  ml^t,  petliapa,  dalm 
that  the  owner  had  some  conatmctlye  notice 
that  she  held  adrersely  and  In  hostility  to 
his  tlUe;  biit  she  permitted  the  tme  owner 
to  pay  the  taxes  In  edlent  submlaslon  to  his 
title,  and  his  paying  ail  the  taxes  from  year 
to  year  waa  an  uneiiDiTOcal  asaration  of  his 
ownership.  In  HaU  T.  Maflilas,  4  Watta  A 
S.  831,  the  husband  had  poaaesslon  16  yean 
before  his  death,  and  at  his  decease  left  his 
widow  and  children  In  poescsBlon  In  bis  rl^t, 
and  she  continued  In  such  posscssicm  nearly 
30  years  before  her  death.  She  deared  the 
land,  paid  the  taxes,  leased  It,  and  It  was  lev^ 
led  vjfon  as  her  land,  she  called  It  her  land, 
and  said  she  owned  It,  and  she  finally  willed 
tt  to  the  grantor  of  the  defendant  It  was 
bdd  that  Ae  did  no  act  hosUle  to  ^  tltte  of 
tba  tme  owners,  and  that  there  was  no  ouster 
In  foot  OT  1^  iweaumptlott.  Oo<^  r.  mcfaolas, 
2  Watts  &  a  27,  was  a  dmllar  case.  'The 
widow  being  In  poasesskm  at  the  death  oi 
her  husband,  she  retains  and  holds  such  pos- 
session In  the  right  wfaicli  the  law  casts  upon 
bee;  and,  not  hsTing  made  any  new  ta  dis- 
tinct eatry,  no  li^roice  of  an  adnrae  tdalm 
can  arise  from  facts  and  drenmstances  short 
of  an  open  avowal  that  she  dalmed  to  luM 
the  land  wh(dly  In  her  own  rl^t,  of  whldi 
[the  true  owner]  had  full  notice."  Osbom  t. 
Garden,  1  Flow.  298;  Ga  Lttt  391.  "A  widow 
left  in  possesslfm  ot  land  at  the  death  of  het 
huAand  is  presumed  to  hold  under  the  title 
of  the  husband,  and  that  her  possession  was 
co^tmt  with  and  friendly  to  the  right  of 
the  l^al  owners.**  Jn  so^  case  tbe  legal 
title  is  not  barred  or  defeats  by  lapse  of 
time  or  the  statute  of  limitations.  Frazw  t. 
Naylor,  1  Meta  (E^.)  588.  The  posseadon  of 
the  widow,  continued  at  fhe  death  ot  her 
husband.  Is  not  adverse  to  the  right  of  the 
true  omier.  Steraison  t.  Huddleson,  13  B. 
Mon.  299;  DrlakeU  Hanks,  18  B.  M(hl 
865,  are  to  the  same  effect  The  mi»tgagw 
or  his  grantee,  remaining  in  possession  after 
a  foredoBore  sale,  holds  subordinate  to  the 
title  of  the  pnrchaser,  as  well  as  those  who 
hold  with  or  under  him.  Arery  r.  Jndd,  21 
Wis.  262;  Seeley  t.  Manning,  37  Wla  674; 
Maxwell  T.  Hartmann,  60  Wis.  660,  8  N.  W. 
Rep.  103;  Mason  t.  Beach,  65  WIb.  607,  13 
N.  W.  Rep.  884;  Cook  T.  Travla.  20  N.  T. 
400;  Lowry  t.  'Mleny,  31  Mhin.  500,  18  N. 
W,  Rep.  4S2.  When  the  poescsslon  is  thus 
merely  permlsslTe,  the  statute  will  not  begin 
to  run  until  an  adverse  holdmg  Is  declared, 
and  notice  tiiereof  given  to  the  holder  of  uie 
legal  title.  Allen  v.  Allen,  supra;  Roebke  t. 
Andrews,  20  Wis.  311;  Bartlett  t.  Secor,  66 
Wis.  620,  14  N.  W.  Rep.  714.  The  wife  can- 
not hold  adversely  to  the  husband  or  the 
husband  to  the  wife.  Vandevoort  v.  Gould, 
36  N.  X.  639;  Bank  r.  Guerra,  61  Gal.  109; 


Hendricks  Basson,  63  Mich.  575,  19  N.  W. 
Rep.  192.  The  possession  of  a  trespasser,  or 
of  one  without  claim  or  color  of  title.  Is  not 
adverse  to  the  rlghtfol  owner,  and  cannot 
Tlpea  taito  title  by  lapse  ot  time.  Clarke  t. 
Courtney,  6  Pet  320;  1  Am».  &  Eng.  Bnc 
Law,  227,  and  cases  dted  in  note.  Givinr 
the  defoidant  the  advantage  of  every  prln- 
dple  ot  law  or  equity,  die  Is  not  In  the  sltn- 
aticm  to  Invoke  HtB  protecthm  ot  dther  ad- 
verse posseadon  or  the  statute  of  llmltationfl. 
It  is  a  mistake  to  suppose  that  the  stntnte 
runs  on  mere  naked  possession  of  20  yean. 
The  presumption  Is  that  sudi  poimrffilnn  i> 
subordinate  to  the  legal  title,  and  the  atatate 
begins  to  run  <mly  fR>m  the  time  it  becomes 
openly  hostile  to  the  legal  title  and  notice  of 
it  to  the  tme  ovner.  The  Judgment  of  tlie 
circuit  court  appealed  from,  is  reversed,  and 
the  cause  remanded  for  a  new  trial  of  that 
part  of  ttte  case  rdating  to  the  land  t^lns 
southeast  of  the  (dd  rail  fence.  ** 


HOLTZHAUSEN  v.  PARKHTLI*. 
(Supreme  Court  of  WiscoDsla.  Jnne  21,  18ML> 
BsFLiviiF— Whsd  Lies  — Bt  UoareAeoR  asaixsv 

MoBTOAaSB. 

Plaintiff  mortgaged  his  stock  In  trade, 
credits,  and  acconntB  to  aecnre  certain  oedit- 
ors,  and.  after  the  latter  had  been  in  posaee- 
slon  for  some  time,  making  sales  and  collect- 
ing scconnts.  he  brought  replevin  for  some  of 
the  property  mortgaged,  on  uie  ground  that  the 
mortgagees  had  collected  snfficient  to  pay  tlidr 
claimB  and  expenses,  which  they  denied.  BM 
that,  as  plaintiff  had  do  legal  title,  replerio 
would  not  lie,  and  he  most  proceed  a  bUI 
to  redeem  and  for  an  aeeoonting. 

Appeal  from  drcdt  oourt,  Oladc  eoonty; 
W.  F.  BaU^,  Judge. 

Reiderin  Herman  Boltduraaai  against 
Qeorge  B.  PaikhUL  From  a  Jtldgraent  for 
plaintiff,  defmdant  appeals.  Reraned. 

Leopold  Hammd  and  O'Neill  A  Marsh,  for 
aiq^eUant 

A  mortgagor  of  diattels  cannot  maintain 
repleiin  against  the  mortgagea  LaUuop 
Cheney,  (Neb.)  45  N.  W.  Rep.  617;  Tjia, 
EJ.  41.  48,  62;  Dyer  t.  Tootbafcer,  Bl  Me. 
880;  Parsons  t.  Wdles,  17  MaflS.  418;  Blge- 
low  T.  WIIlBon,  1  Pldc.  481;  Glllett  T.  TV»- 
ganza,  18  Wla.  472 ;  Eaton  t.  Smith.  19 
537;  Glllett  T.  Baton,  6  Wis.  80;  Hnbbell  t. 
MoulBon.  63  N.  T.  226;  Bedg.  &  W.  Tr.  Title 
Land,  i  841;  Jones.  Mortg.  H  Titt.  1116: 
Jones,  Ohat  Hortg.  f  682;  Jacbem  t.  Con- 
nlngham.  28  Mo.  App.  854. 

G.  L  FoUett  and  R.  J.  MacBrldek  for  ie> 
spondent 

ORTON,  J.  This  Is  an  action  in  replevin 
for  <me  store  ledger  and  a  note  given  by  <mw 
Albert  Rnsch  to  the  defendant  for  $42.38.  It 
was  brought  In  a  Justice's  court,  and  the 
plaintiff  obtained  Judgment  and  the  defend* 
ant  appealed  to  the  drcnlt  court  The  fot 
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(owb^  facta  appear  to  bare  been  eetaUiahed 
t)7  tiie  evidence:  The  plaintiff  and  one  Lonis 
Horn  were  a  firm  of  mercbanti  at  Thorp,  In 
Hie  county  of  Clark.  On  tiw  20th  day  of 
November.  1890,  they  gave  a  ^ttel  mort- 
gage on  tuelr  whole  stock  hi  trade,  tomitiiTe, 
and  fixtures,  and  one  lunse,  to  the  North 
Star  Boot  &  Shoe  Company,  to  secure  13ie 
payment  of  iSWi  and  taitereBt.  aoeordlng  to 
«ertnln  notes,  the  last  one  of  whidi  would 
liecome  due  January  1,  VUh  On  ttie  18th 
^ay  of  I>ecember.  1890.  they  gave  a  UKnt- 
^ge  on  the  same  property  to  the  Oh^pewa 
Valley  Mercantile  Oompony,  to  aecue  the 
payment  of  983186.  accotdlng  to 'certain 
notes,  the  last  of  which  would  become  doe 
■on  the  1st  day  of  Mardi,  1S91,  beaxlng  8  per 
«ent.  Intnes^;  anA  this  company  purehased 
and  bad  as^gned  to  tbem  said  flxst-mentlon- 
«d  mortgage,  and  by  Qie  consent  of  the  mart- 
gagors  t«ok  possession  of  the  property  and 
atore.  with  the  rls^t  to  make  sales  soffleiettt 
to  pay  botu  of  said  mortgages.  On  llie  IStti 
•day  of  December,  1800.  this  Inst-moiUoned 
-company  sold  out  their  mortgage  Interest  In 
the  property  to  Mahler,  Albenburg  A  Co.,  to 
whom  the  plalntifTs  firm  also  owed  8500.  and 
with  the  consent  and  agreement  of  said  firm 
they  took  full  possession  of  the  store  and 
property,  with  the  right  to  make  sales  suflt 
■dent  to  satisfy  both  of  said  mortgages  as 
well  as  said  8300.  This  sole  was  absolute  In 
terms,  but  such  was  no  doubt  the  effect  ot 
■It  By  the  consent  and  agreranent  of  asld 
firm,  ull  the  accomits  and  books  of  account 
and  credits  of  said  firm  were  added  to  the 
'Securities  of  said  mortgagee,  and  they  also 
passed  Into  the  possession  of  said  but-men- 
tioned company,  to  be  collected  and  applied 
<m  their  claims.  The  defendant,  as  the  agmt 
and  attwn^  of  said  company,  therefme 
held  the  said  ledger  and  note  claimed  In  this 
■Mtlon  by  the  aboTe  auttwrlty.  It  was  also 
the  Rgi'eempnt  of  said  firm  that  the  said 
■company  should  be  paid  their  necessary  er- 
penses  In  taUng  care  of  the  property  and  in 
making  It  sTallable  to  the  best  adTantage  In 
-the  pajrment  of  the  said  dalms  upcm  It.  On 
the  8th  day  of  January,  1801,  the  company 
waHtl  the  remalntug  property  to  one  Garrison 
-for  8008.  nils  sum.  added  to  what  the  com- 
pany had  been  paid  nnd  had  couected  from 
accotmta  nnd  sales  nnd  otherwise,  according 
to  the  contention  of  the  defendant  makes  the 
sum  of  8138.88,  or  81*398.88,  as  the  whole 
amount  the  company  ever  received  on  all 
■<tf  said  claims,  when  the  claims  themselves 
wore  oTt>r  $1X>00,  wlthont  any  of  the  ei- 
peDses  added  thereto,  and,  with  such  added, 
the  claims  of  the  company  were  over  81i800. 
On  the  other  hand,  the  plaintiff  disputes  this 
claim  for  expenses,  and  contends  that  the 
-company  has  been  paid  In  full  for  all  of  their 
llena  on  the  property  or  accounts  and  credits 
•«f  the  firm.  The  testimony  was  repeated 
more  than  once,  and  was  uncontradicted, 
that  there  has  never  been  any  accounting  or 
«eCtlement  betwem  the  parties  of  any  of 


these  mattm.  The  fecial  r&Mct  ot  the 
pay  iB  confined  to  these  fdalnu  «i  tb»  prop* 
erty,  except  that  the  value  ot  the  proper^ 
hi  this  action  Is  848.88.  This  value  of  the 
proptfty  Is  the  only  part  of  the  verdict  tliat 
Is  appropriate  to  this  action  ta  replevin. 
Hw  oonrt  rendwed  Judgment  fbr  the  plain- 
tiff for  the  return  of  the  property,  or  for  Its 
value.  The  store  ledger,  as  an  aocount  book, 
togedwr  wlOi  the  accounts  In  It,  and  tiie 
note,  were  seenrltleB  In  Qu  hands  of  Mahlw, 
Albenbuqr  &  Co..  by  tbe  defnidant,  as  tti^r 
agent,  the  same  as  the  goods,  and  they  are 
entitled  to  melr  poaaesslon  nntll  tiielr  dalms 
are  all  paid;  and  they  contend  that  there  Is 
a  oonidderaUe  amount  yet  unpaid;  and  ttUs 
cannot  be  ascertained  without  an  accounting. 
This  leads  to  the  commanding  question  In 
this  case,  and  that  Is  whether  these  mort- 
gage and  security  matters  can  be  tried  nnd 
adjusted  by  the  court  in  an  action  of  replev- 
ln,-a  strictly  l^al  aetloa  It  Is  obvious  tSiat 
they  cannot.  The  court  has  assnmed  to  try 
many  Issues  quite  foreign  to  such  an  action. 
It  has  attonpted  to  ascertain  WbMt  became 
of  tUa  mortgage  property  In  the  bands  of 
ttiree  dlflweat  mwtgagees;  how  much  of  it 
has  been  sold,  and  what  accounts  have  been 
collected;  what  Judgments  have  been  made: 
what  was  due  upon  the  mortgage  claims, 
with  the  Interest  thereon;  vthat  was  paid  for 
taxes,  roit.  and  higarance;  what  were  the 
necessafy  expeons  and  disbursements;  and, 
finally,  every  material  fact  necessary  to  an 
exact  adjustment  of  the  Trtiole  matter.  On 
an  adjustment  of  these  matters  by  the  aid 
a  Jury,  the  court  has  determined  tliat  the  de- 
fendant and  tiiose  be  reiwesaito  are  no 
longer  entitled  to  retain  the  possession  of  On 
residue  of  the  mortgage  pR^erty,  and.  In  ef- 
fect, ordered  that  Its  posscsalon  be  given  up 
to  the  plaintiff,  as  the  mortgagor,  as  In  coas 
of  the  redemption  of  mortgage  property. 
The  matters  Involved  hi  sudi  an  Inquiry 
show  upon  their  face  that  they  are  cognteant 
only  In  a  court  of  equity.  The  parties  in- 
terested should  be  bioui^t  In  npon  a  pnqwr 
complaint  to  answer  and  to  aocoont  The 
pleadings  In  replevin  afford  no  notloe  of 
these  Important  Issues.  It  Is  claimed  by  the 
learned  counsd  ot  the  req)ondent  that  thla 
objection  was  not  made  In  the  trial  comt, 
and  was  therefore  waived.  It  Is  1^  no 
means  certain  that  this  was  not  a  mistrial  of 
such  a  case,  and  therefore  fatal  to  the  Judg- 
ment; but  the  learned  counsel  of  the  ap[>el- 
lant  Insists  that  this  objection  was  taken  at 
the  trial,  and  argued  by  counsel  on  the  de- 
fendant's motion  for  the  court  to  dlreet  a 
verdict  in  his  favor.  "The  law  appears  to  be 
well  settled  that  the  execution  of  a  chattel 
mortgage  transfers  to  the  mortgagee  a  de- 
fensible title  to  the  mortgaged  proper^, 
which  becomes  absolute  at  law  by  the  failure 
to  pay  the  debt  at  the  stipulated  time;  but, 
notwiflistandlDg  the  tnortgngor  to  dWested  of 
nil  interest  in  the  property  at  law.  he  stUl 
has  an  equity  ot  redemption,  whiidi  a  oooct 
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of  equity  would  protect  and  enforce."  Thto 
utraot  from  the  opinion  of  Mr.  Justice  Cole 
In  Flanden  t.  Tlioinaa,  12  Wia.  410.  ex- 
praBBM  the  whide  law  on  the  subject,  and 
the  reascm  of  it  After  default,  and  the 
mortgagee  has  taken  poesesslon  of  the  prop- 
erty, the  mMTtgagor  has  no  hmger  any  Iqpil 
title  to  It  It  fttUowa,  of  course,  Uiat  he  can> 
not  bring  the  legal  actirai  of  r^ttertn  for  It 
HIb  only  remedy  Is  to  file  a  bill  In  equity  to 
redeem.  See,  also,  Nlch<d>  t.  Webster,  1 
Ghand.  (Wis.)  208.  Mr.  Justice  Cole  cites  the 
foUowlng  cases  In  support  <rf  llils  doctrine: 
2  Story.  Bq.  Jur.  {  103t;  Hart  t.  Ten  Eyck, 
2  Jidms.  Ch.  62-89;  Kemp  t.  Westbrook,  1 
Yes.  Sr.  278;  Charter  t.  Stevens.  8  Denlo, 
83;  Fatcbbi  t.  Pierce.  12  Wend.  61;  4  Kent, 
Comm.  189.  **The  mortgagor's  only  ligbt  Is 
to  redeem."   Smith  t.  Goolbaugh,  21  Wis. 

The  same  doctrine  is  stated  in  a  recent 
case  of  lAthrop  t.  Cheney.  (Neb.)  4S  N.  W. 
Rep.  617,  and  many  cama  cited.  This  bdng 
tite  settled  doctrine  of  this  conrt  It  Is  Heed- 
less to  ette  othw  cases.  Those  cited  In  the 
appellant's  brief  may  be  refened  ta  In  tills 
Tlew  of  the  case,  the  exceptions  taken  on 
the  trial  become  ImmaterlaL  Notwithstand* 
Ing  the  judgment  In  this  case^  It  Is  wry  dear 
that  the  mortgagees  have  not  been,  as  yet 
divested  of  their  l^al  title  to  the  property 
claimed  In  this  action.  The  Jndgmoit  of  the 
circuit  court  Is  reversed,  and  the  cause  re- 
manded, with  direction  to  dismiss  tbe  com- 
plaint without  prejudice  to  the  plalntUTa 
right  to  bring  an  actimi  in  equity  to  redeem 
the  propwty. 


DUOAN  V.  CHICAGO,  ST.  P..  M.  ft  a 
RT.  CO. 

(Supreme  0>art  of  Wlscondu.  June  21.  1898.) 
Injobt  to  Railboau  Employs  —  If EOUoeiiCB  — 

UVIDBSCB  —  BURRKN  OF  PaOOV  —  RlMABKfl  OT 
COUHBBL— DaHAOKS. 

1.  In  ao  action  afrainst  a  railroad  compan? 
by  a  firemao  for  injuries  received  throuKb  the 
neitlisenoe  of  his  engineer  In  starting  the  ea- 
ginc,  whereby  the  fireman,  while  pushing  up 
the  water  spout  with  which  he  had  anpnliea 
the  engiDe,  was  thrown  therefrom.  It  waa  prop- 
er to  give  in  evidence  mlee  of  the  company, 
moviding  that  the  engine  should  not  be  started 
before  the  spout  bad  been  replaced,  and  that 
previous  to  starting  the  engine  bell  should  be 
rung  for  five  seconda. 

2.  The  remark  of  plalnttfTs  connsel,  in  his 
address  to  the  jury,  that  deft>ndaiit  can  bring 
experts  from  one  end  of  the  world  to  the  other 
to  defeat  plaintiff;  that  it  has  money  enough 
to  do  It.— having  been  ezpreesly  discounte- 
oanced  by  the  court,  will  not  be  held  error,  in 
the  absence  of  an  affirmative  showing. 

3.  Under  Laws  1880.  e.  438,  (Sanb.  ft  B. 
Add.  St.  S  lS16a,)  making  railroad  companies 
liable  for  injuries  sustained  by  an  employe 
'Without  contributory  negligence  on  his  part," 
the  burden  is  not  put  on  the  employe  to  show 
freedom  from  contribntory  negligence. 

4.  To  authorize  the  interference  of  the  sn- 
preme  court  in  the  matter  of  damages,  it 
■hould  appear  that  they  are  so  excessive  as  to 
create  the  belief  that  the  jury  were  misled  by 
paasion,  prejudice,  or  ignorance. 


Appeal  from  circuit  court  Sua  Gbdre 
county;  W.  F.  BftUey,  Judge. 

Action  by  Uartln  Dugan  against  the  Cbi- 
cago,  St.  Paul.  Minneapolis  ft  Omaha  Bail- 
way  Company  for  personal  injuries.  Judg- 
ment for  plalntUt  DeLendant  appeals.  Af- 
flrmed. 

The  other  fhcts  ftdly  appear  In  tlie  fioft- 
lowing  statement  by  0A8S0DAT,  J.: 

The  complaint  alleges,  In  effect  that  od 
the  morning  ct  Uardi  31.  1801,  the  plaintiff 
was  a  fireman  In  the  emitoy  of  the  defend 
ant  and  at  work  upon  his  engine^  thai 
standing  at  the  water  tank  at  the  cit7  <^ 
idan  Claire;  that  In  the  discharge  of  hia 
duty  the  i^alntlflr  went  upon  the  tender,  and 
pulled  down  the  spout  to  supply  the  engine 
with  water;  that  after  he  had  supplied  the 
engine  with  water,  and  while  he  was  stand- 
ing upon  the  rear  portion  of  the  tender, 
with  bis  hands  above  his  head,  pijphlng  up 
the  spout  tb»  entfneer,  without  giving  any 
warning,  and  without  receiving  any  signal 
from  the  fireman,  and  before  the  spout  was 
in  iflae^  started  up  toe  engine  throwing 
pialntUf  from  the  toider  <mto  (he  tail  of 
defoidant's  track,  and  Ii^uring  him  y&y 
severely;  tiut  at  titie  time  at  the  iiUniy 
the  engineer  and  a  brakeman  were  In  the 
Miglne,— for  which  he  claims  910,000  dam- 
ages. The  answer  consists  of  admlsdona 
and  doilals,  and  alleges,  in  tfect  that  the 
plaintiff's  Injuries  were  caused  solely  by 
his  own  carelessness,  recklessness,  and  neg- 
ligence, or  the  cardessness,  recklessness,  and 
negUgraoe  of  his  ooserranta  and  ooemfdcqrea 
The  phUntlff  put  In  evidmce  rule  41  of  die 
defendant  company,  which  reads  as  fol- 
lows, to  wit:  "The  engine  bell  must  be 
rung  for  five  seotmds  previous  to  atartlug 
the  engine,  and  must  be  kept  ringing  while 
passhig  taito  and  from  all  statiMia  and 
yards,  and  wtOie  passing  fhrou^  the  limits 
of  aU  towns  and  vUlagea.  It  must  alao  be 
rung  in  approadiing  and  pasting  over  aH 
hlf^nay  crossings."  Also,  rule  332,  which 
reads  as  followa:  "Bnglnam  muat  use  care 
that  no  damage  Is  done  to  dlsdliarge  pipes 
at  water  tanks.  These  pipes  must  never  be 
pulled  from  the  teodw  or  raised  while  the 
enghie  Is  In  motion,  and  thcj  must  be  al- 
lowed to  empty  dmnsdves  of  water  before 
thegr  are  raised,  especially  In  winter,  what 
Ice  will  accumulate.  The  engineer  will  know 
before  starting  that  the  pipe  has  beoi  prop- 
erly replaced,  so  fliat  it  la  entlrdy  dear  ct 
passing  trains,  partlculariy  the  plpea  npoa 
passenger  ooadiea.  Should  water  pipes  be 
in  bad  order,  and  Uable  to  be  iiUnred.  time 
should  be  token  to  repair  them  temporarily, 
and,  if  frozen,  great  care  sboold  be  need 
not  to  break  them,  and  thereby  cut  off  the 
water  supply  at  that  station."  At  flie  dose 
of  the  trial  tbs  Jury  returned  a  ^>eclal  ver- 
dict to  tlw  effect  a>  that  the  plaintiff  was 
Injqred  at  the  watw  tank  at  Ean  CSalre 
on  the  momtaig  of  Inarch  31,  1801;  (2)  that 
such  Injury  was  not  caused.  In  any  manner. 
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jjy  the  netflgenoe  of  ihs  defaidant  In  flw 
constnictloii,  maintenance,  or  repair  of  said 
wato-  tank  or  appliances;  (3)  that  the 
pialntUTs  injjuj  waa  caused  by  reason  of 
the  neg^li^ce  or  want  of  ordtnarr  care  on 
the  part  of  the  engineer  In  charse  of  tiw 
locomotlTe;  (4)  that  such  negligence  con- 
sisted In  moTtaig  bis  engine  fai  Titdatkm  of 
the  role;  (5)  that  the  fdalntlft  woa  not 
fnillt7  ot  any  want  of  OTdlnai7  care  and 
pradence  which  oontrtbated  proximately  to 
the  tnJoiT  complained  of;  (8>  that  the  sum 
of  98,583^  will  fully  compensate  the  plaln< 
tiff  for  the  Injuries  and  damages  he  sus- 
tained by  reason  of  the  accident  In  ques- 
tion. From  ttie  Judgment  altered  upon  said 
rerdlct,  by  order  of  the  court,  tor  the 
ainoont  of  the  damages  so  found,  with  costs, 
and  from  the  whole  thereof,  tbe  d^oidant 
brings  this  appeal. 

&  L.  Perrtn  and  R.  J.  MocBrlue,  fbr  ap- 
pelant T.  F.  Frawl^  and  W.  U.  Stafford, 
for  respondent, 

OASSODAT.  J.,  (after  stating  the  fftcts.) 
1.  niere  can  be  no  doubt  but  what  the 
ndes  of  the  defendant  company,  applicable 
to  the  service  of  the  plaintiff  and  the  operu- 
tion  of  the  »glne  In  quesuon,  were  properly 
admitted  In  evidaice.  Schultz  t.  Hallway 
Co.,  44  Wis.  088;  Townley  t.  Railway  Co., 
53  Wis.  626,  U  N.  W.  Rep.  65;  Lodcwood 
T.  BoUway  Co.,  55  Wis.  8%  12  N.  W.  Rep. 
401;  Hoye  v.  Railway  Co..  62  Wis.  60S, 
X.  W.  Rep.  14;  Fhilllps  t.  Railway  Co.,  64 
Wia.  475.  25  N.  W.  Rep.  544;  Abbot  t.  Mo- 
Cadden.  SI  Wis.  663,  51  N.  W.  Rep.  1079; 
Beems  r.  Railway  Co.,  (Iowa.)  12  N.  W. 
Rei^  222. 

2.  Exception  Is  taken  because  counsel  for 
the  plalntlR,  in  addressing  the  Jury,  said: 
**The  defendant  can  bring  experts  from  one 
end  of  tbe  world  to  the  other  to  defeat  Mr. 
Dugan.  Th^  have  money  enou^  to  do 
it"  nils  language  escaped  the  attentiimof 
the  trial  Judge  at  the  time,  but  a  few  mo- 
ments afterwards  was.  1^  his  direction, 
taken  down  by  the  reporter,  and  the  defend- 
ant's exeeptkm  entered;  and  in  the  closing 
ai-giunent  for  the  plaintiff,  tne  next  morn- 
ing, Bncb  remark  was  expressly  discounte- 
nanced. It  appears  that  the  remark  re- 
fwred  to  a  physldon  from  St  Paul  who 
testlUed  as  a  witness  on  the  part  of  the  de- 
fendant We  are  not  prepared  to  say,  from 
the  record,  that  this  remark  was  prejudice 
to  the  dtfcndant  The  oocaMon  of  it  Is  not 
made  to  appear  of  record-  "In  arguing  a 
case  to  tbe  Jury,  counsel  necessarily  hare 
a  broad  latitude.  The  administration  of 
Justice  requires  It  The  trial  Jud^e  Is  neces- 
sarily familiar  with  all  the  facts  and  ctr- 
camstauces.  as  welt  as  all  shades  of  the 
evidence.  He  must  necessarily  have  a  brood 
discretion  In  such  matters.  Error  is  not  to 
be  presumed  In  such  case.  If  counsel  abuse 
their  privilege  or  the  trial  court  its  discre- 


tion, and  such  abuse  Is  made  to  appear 
ftfOzinatlTdy  in  the  record,  then  an  excep 
tlon  to  the  same  wOl  be  sustained;  othe^ 
wlse^  It  will  be  oTerruled.  Such  have  been 
tbe  r^wated  rulings  of  this  conrt"  Smith 
T.  Nlppwt,  79  Wis.  139,  48  N.  W.  Rep.  253, 
and  cases  there  dted.  The  exception  men- 
tioned must  be  orurruled. 

3.  Error  is  assigned  because  the  court  re- 
fused to  charge  the  Jury  to  the  effect  that 
tbe  burden  was  iqKm  the  plaintiff  of  show> 
ing  due  care,  and  freedom  from  contribu- 
tory ne^geoce,  on  his  part  TbA  Jury  found 
that  the  plaintiff's  injury  was  caused  by 
the  nei^Igence  ot  the  defmdant's  en^eer 
in  <jharge  of  tbe  looomotlTe  at  the  time,  and 
oonslsted  in  moving  his  engine  in  viola- 
tion of  tbe  rule.  Sudi  engineer  being  the 
pUiIntIff*s  ooemploye  at  the  time.  It  is  ooor 
tended  that  there  would  have  been  no  lia- 
bility at  common  law.  and  hoice  that  his 
right  ct  action.  If  any.  la  purely  statutory. 
The  statute  appllcaUe  reads:  "Svny  rail- 
road corporation  AMng  business  In  this  state 
shaU  be  liable  for  damages  sustained  by  any 
employe  thereof  within  this  eta.ve,  withoot 
contributing  ne^lgence  on  his  part,  when 
sndi  danu^  Is  caused  by  the  negllgenos 
<a  any  train  dispatcher,  td^raph  operator, 
superintendent  yard  master,  conductor,  or 
engineer,  or  of  any  other  employe  who  baa 
charge  or  control  of  any  stationary  signal, 
target  point  Uo(dc.  or  switch.  "  Otaaptw 
438^  Laws  1889;  section  ISUla.  Sonh.  ft  B. 
Ann.  St  Tbe  contention  Is  tiut  under  this 
statute  tbe  pi^^^tiff  -wae  Iwund  to  prove,  as 
a  condtthm  precedoit  to  recover,  that  he 
was  without  contributory  n exigence  on  his 
part  It  Is,  In  effect  conceded  that  bide- 
pendoit  of  this  statute,  the  bnrden  of 
Ing  contributoEy  negligeiee.  when  not  dis- 
closed the  evidence  <m  tbe  part  of  the 
plaintiff,  was  purely  a  matter  of  defoise. 
Hoye  V.  Railway  Co..  67  Wis.  15,  29  N.  W. 
Rep.  646,  and  coses  there  cited.  The  de- 
fense of  contributory  nes^gence  bos  tn- 
qnently  been  sustained  to  a  ri^t  of  action 
given  by  statute,  where  none  previously  exr 
Isted,  notwithstanding  the  statute  was  wOeai 
on  the  subject  of  contributory  neglIgraio& 
This  has  frequently  been  held  under  tbe 
statute  giving  a  rl^t  of  action  fbr  damages 
caused  by  a  defective  highway.  Section 
1339.  ^e  same  is  true  in  respect  to  tiie 
statute  giving  damages  caused  by  the  fiill- 
ure  of  railway  companies  to  construct  and 
keep  In  repair  fences  and  cattle  guards,  as 
required.  Holum  v.  Railway  Co.,  SO  \vl8. 
303,  50  N.  W.  Rep.  99,  and  coses  there  cited. 
The  mere  fact  that  the  legislature  embod- 
ied in  the  act  in  question  the  words,  "with- 
out contributing  negUgoice  on  his  part," 
wben  the  courts  would  necessarily  have  sup- 
piled  tbe  same  by  construction,  bad  they  not 
been  so  embodied,  cannot  operate  to  change 
the  burden  of  proof  frop  the  defendant  to 
the  plaintiff.  It  will  be  observed  that  sudi 
words  were  not  so  embodied  for  the  par- 
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pose  of  glTlBf  to  13m  i^lalntlff  a  rl^t  of  ao- 
tlon.  bnt  for  the  pnrpose  oC  more  certelnl/ 
Mcnrins  to  tbe  defendant  a  ditoue  In  case 
of  Kocb  contributory  negligence.  The  case 
Is  oleariy  dlatingalAialAe  from  that  line  of 
cases  where  the  rlgbt  to  reoorer  Is  based 
wholly  npon  an  exception  In  Qie  statute, 
as,  for  instance,  where  the  statnte  expressly 
(m^btts  all  right  of  reooreiT  exc^t  vptm 
one  condition,  and  the  plalntUT  seeks  to 
bring  himsdf  within  socb  exception.  The 
espreme  conn  of  Minnesota  has  recently  held 
tliat  a  almllar  statute  in  tiiat  state  did  not 
■change  tbe  role  as  to  the  burden  of  proving 
contributory  n^ligenoe.  Lorimer  v.  Hallway 
•Co^  48  Minn.  61  N.  W.  Bep.  125.  We 
must  hold  that  the  trial  court  property  re- 
fused to  Instruct  the  jury  aa  requested. 
The  «cceptlf»i  to  the  porUen  ot  the  fduu^ 
«n  contributory  negligence  Is  based  upon 
the  same  objection,  and  Is  orerruled  for  the 
eame  reason. 

4.  It  is  claimed  fliat  the  damages  are  ex* 
-cesBlTe^  and  that  the  reiCllct  dkould  have 
been  set  aside  on  that  ground.  No  com- 
plaint is  made,  and  none  can  be  fahrly 
made,  of  the  charge  of  the  trial  judge  cm 
that  subject  He  expressly  charged  to  the 
effect  that  the  damages  should  be  limited 
to  what  was  fair  and  reasonable,  and 
should  not  be  excessive;  Uiat  nothing  diould 
t»e  allowed  for  permanent  Injuries  unless 
the  jmy  were  satlsfled  that  the  Injuries 
sustained  were  permanent,  nor  tnen  unless 
th^  were  folrly  and  reasonably  so  satisfied; 
tiiat  mere  poMdUUty  would  not  do.  The 
eame  judge  refused  to  set  aside  tbe  verdict 
fu  that  or  any  othor  ground,  notwithstand- 
ing be  possessed  a  broad  dlscretlmiary  power 
in  Uiat  regard.  This  court  has  no  such  dis- 
cretion, and  we  find  nothing  In  the  record 
whlcta  would  justify  ns  In  holding  tbat  the 
trial  court  has  abused  Its  dlscretlcni.  To  an- 
tiiorise  the  Interferoioe  of  tnls  court.  It 
should  appear  from  the  evldenoe  that  the 
damages  are  so  excessive  as  to  create  the 
belief  that  the  jury  have  beu  misled  either 
t7  pasdon.  prcjndioe,  or  ignorance  This  Is 
not  tudi  a  case.  We  ^nd  no  error  in  the 
record.  The  Judgmmt  of  the  circuit  court 
Is  affirmed. 


MABSTON  et  al.  t.  DRBSBN  et  uz. 
<SopreDie  Court  of  Wisconsin.  Jnne  21,  1898.) 
VmATmvi.KXT  Uohvrtakcbs  ~  Appabsxt  Owkbb- 

BQIP — blsTOPPBU 

A  wife  intrusted  her  separate  property 
to  her  husband  to  invest  and  manafce  ia  bis 
•own  name,  he  to  transfer  it  to  her  when  she  so 
4leB)re<l.  While  it  so  stood  in  his  name,  he  en- 
tered into  business,  and  bought  merchandUe  of 
persons  who  Icnew  from  the  records  that  it 
was  in  his  name,  and  who  relied  on  hU  ap- 
parent owaertihip  in  fAving  him  credit.  It  was 
coavered  by  tbe  husband  to  tbe  wife  while  he 
was  still  solvent.  Held,  that  it  not  having  been 
put  in  the  husband's  name  for  the  purpose  of 
\iug  him  credit,  and  no  representations  that 
was  bis  hsTlng  been  made,  and  the  wife  not 


having  lEnown  that  eredit  was  given  Um  oo 
the  faidi  of  sndL  appumt  tltlei  she  was  not 
estoived  to  claim  It  as  hsr  own. 

Appeal  from  circuit  court.  La  Groase  ooon- 
^;  A.  W.  Newman,  Judge. 

Action  by  E>anlel  Matstoa  and  another 
against  Hubert  Dresen  and  Josephine  Dresen, 
his  wife.  Judgment  for  defendanta.  Plaln- 
tUBi  appeal  Affirmed. 

The  other  facts  fully  ^>pear  In  llie  Allow- 
ing atatraienC  by  THNSLOW,  J.: 

Action  In  the  nature  of  a  creditors*  bllL 
Hie  defendants  are  husband  and  wife.  Tiui 
plalntUhi  are  judgment  credKon  of  the  firm 
of  Dresen  &  Fjelstad,  of  whldi  urm  dtfend- 
ont  Hubert  was  a  member,  and  this  action 
Is  brought  to  set  a^e  certain  transfers  of 
real  and  personal  property  from  Hubert  to 
JosefAlne  as  being  la  firand  of  Hubert's  cred- 
itors. At  the  cOosa  of  the  trial  tte  dicidt 
Judge  made  findings  as  follows:  "(1)  That 
In  the  fall  of  1881  the  defendant  Hubnt 
Dresai  and  one  Andrew  Fjelstad  entered  hito 
copartnership  In  the  retail  grocery  budness 
at  the  dty  of  La  Crosse  under  the  firm  name 
ot  Dresen  &  Fjelstad,  which  partnership  con- 
tinued until  about  tlie  1st  of  January,  lt)87, 
said  Andrew  FJelstad  being  the  badness 
manager  of  said  firm;  and  while  so  engaged 
In  such  business  said  Dresni  &  PJdstad  had 
dealings  with,  and  in  course  of  trade  pur- 
diased  goods  and  merdmndtse  of,  the  plain- 
tiffs; who  w«B  wbolesale  grocers  in  said 
dty.  That  on  the  27th  day  of  Novembw, 
1888.  the  plaintiffs  obtained  judgment  In  the 
circuit  court  of  La  Crosse  county  against  said 
Dresen  &  Fjelstad  for  the  stuu  of  eU^t  hun- 
dred and  sev^ty-one  and  19-100  dollara 
($871.19)  and  costs  of  suit,  npon  an  Indebted- 
ness Incurred  by  them  la  sold  busineea,  and 
upon  which  said  judgment  execution  haa 
been  Issued,  and  returned  unsatisfied.  (2) 
That  prior  to  the  27th  day  of  Uarch.  18S3, 
the  defendant  Jos^hine  Dresen,  acting 
through  hM*  husband,  and  trusting  to  his 
Judgmmt.  purchased  with  her  own  money 
the  following  real  estate  mentioned  and  de- 
scribed In  the  complaint  In  this  action,  viz.: 
Ix>ts  three,  (S,)  six.  (0,)  and  seven.  (7.)  in 
VlodL  right  <8)  of  Southeastern  addition  to  the 
village  of  North  La  Crosse,  according  to  the 
recorded  plat  thereof,  the  consideration  paid 
for  said  premises  being  the  sum  of  one  hun- 
dred ninety  d(^aTB,  ($190;)  also,  lots  four  (4) 
and  five  (5)  In  block  el^t  (8)  of  said  South- 
eastern  addition  to  the  village  of  North  La 
Crosse,  the  conrideratlon  paid  ther^or  being 
tbe  sum  of  one  hundred  dollars,  ($100;)  also, 
fractional  lot  number  three  (^  of  section 
twenty-nine  (29,)  In  township  sixteen  (16.) 
range  seven  (7)  west.  In  tbe  county  of  La 
Crosse.  Wis.,  for  the  sum  of  one  himdred 
dollara,  ($100,)— and  also,  acting  through  her 
said  husband,  and  trusting  to  his  Judgment, 
loaned  and  invested  certain  moneys  of  her 
own  upon  the  following  mortgagee  and  mort- 
gage securities  mentioned  and  referred  to  In 
complaint,  via.:  A  certain  a»rtgsge  glrai  by 
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joim  Bunberser  and  wUe,  for  the  sum  of 
two  bnndred  doUan,  ^200;)  a  mortgage  of 
Henry  BilckaoD  and  wife,  for  two  hundred 
fifty  dollanL  ff250;>  a  mor^ge  of  JtAai  Asa- 
Un  and  wife,  for  five  hundred  dollars,  (9500;) 
a  mortgage  of  Louis  P^ons,  for  one  hun- 
dred twaity-five  dollan  9125,)  recorded  in 
▼olnme  25  of  Mortgi^tes,  cm  page  511,  In  anld 
La  Crosse  cotmty;  a  mortgage  of  John  Neagle 
and  wife,  for  ^  hundred  dollars,  (SOOO;)  a 
mortgnge  executed  by  Michael  Lambert  to 
Abe  CbaTaUer.  for  (me  hundred  ^ty  dollars. 
($1G0;)^  a  mortgage  executed  by  August  Frel- 
mark  and  wife  to  Joseph  Fay,  for  four  hun- 
dred dollars,  ((400.)  (3)  That  the  money 
pnld  for  said  real  estate  and  Invested  In  said 
moi-tgnge  securities  was  derlTSd  by  said 
Josephine  Dreaen  from  her  own  ■eparate 
cate,  and  no  port  th^«of  was  received  by 
Iter  from  or  through  her  husband.  That  the 
title  of  said  real  estate  and  said  mortgages 
was  taken  In  the  name  of  defendant  Hubert 
Dresen  fOr  the  use  and  boieflt  of  said  Jose- 
pblne  Dresen,  and  with  the  express  agree- 
ment and  understanding  between  said  parties 
that  said  Hubert  Ih-esen  shonld  couTey  snch 
real  estate  and  assign  said  mortgages  to  said 
Josephine  Dresen  at  any  time  she  so  desired. 
That  such  title  was  not  taken  In  the  name 
of  said  Hubert  Dresen  for  the  purpose  of 
ennbllng  him  to  obtain  credit,  and  said  Jose- 
phine Dresen  had  no  knowledge  that  any 
crodlt  was  ever  extended  either  to  him,  or  to 
the  firm  of  Dresen  &  Fjelstad,  by  reason 
thereof.  (4)  That  on  the  2Tth  day  of  March, 
1S83,  the  defendant  Hubert  Dresen.  upon  de- 
mand of  said  Josephine  Dreseoi,  pursuant  to 
and  In  consideratiim  of  sucb  agreement  be- 
tween said  parties,  conveyed  to  her  the  afore- 
said real  estate,  and  assigned  to  her  ssld 
mortgages,  together  with  a  certain  other 
mortgnge  mentkmed  In  tb»  complaint,  ex- 
ecuted by  John  Asslln  and  his  wife,  for  the 
sum  of  eight  hundred  dollars,  ($800,)  and 
recorded  in  volnme  16  of  Mortgages,  on  page 
475,  In  said  La  Crosse  county,  and  for  which 
said  last-named  mor^ge  the  said  Josephine 
Dres^  paid  full  value  to  said  Hubert  Dresen, 
out  of  her  own  separate  estate,  at  the  time 
of  such  assignment  That  the  consideration 
expressed  In  said  deed  of  conveyance  was 
one  dollar,  love  and  affection,  and  that  said 
conveyance  and  sold  assignment  of  mortgages 
were  duly  recorded  In  the  office  of  the  regis- 
ter of  deeds  of  said  La  Crosse  county.  (5) 
Tliat,  at  the  time  of  execution  of  such  con- 
veyance of  real  estate  and  assignment  of 
said  mortgages  from  said  Hubert  Dresen  to 
said  Josephine  Dresen,  the  aforesaid  firm  of 
Dresen  &  Fjelstad  was  Indebted  to  the  plain- 
tiffs and  other  persons  with  whom  they  have 
been  dealing  In  the  aggregate  sum  of  about 
f 2.500,  sucb  indebtedness  to  the  plaintiffs  be- 
luf;  about  $1,209.42,  and  at  said  time  the 
stock  In  trade  of  snld  Dres^  &  Fjelstad 
amounted  to  about  ¥1,500,  and  their  book  ac- 
coimts  and  credits  to  the  fnce  niuount  of 
about  92,500,  and  that  the  property  then  re- 
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malning  In  the  ownership  of  said  HubCTt 
Dresen,  In  addition  to  his  Interest  in  said 
store,  cimdsted  of  about  $3,000  In  cash,  In 
his  penonal  possession,  which  he  took  west 
with  him  shortly  thereafter,  and  Invested  In 
q>eculation  and  mining,  and  which  said  invest- 
ment Is  now  tmderstood  to  be  of  little  or  no 
value.  Hiat,  before  the  plaintiffs  commenced 
dealing  with  said  Dresen  &  Fjelstad,  they 
ascertained,  ^m  inquiries  and  examination 
of  the  records  in  the  re^ster  of  deeds  office 
In  said  La  Crosse  county,  that  the  record  title 
ot  the  aforesaid  mortgages  and  real  estate 
was  In  said  Hubert  Dresen;  and,  when  plain- 
tiffs commenced  giving  credit  to  said  firm, 
they  b^ved  said  Dres«i  to  be  the  owner  of 
said  real  estate  and  mortgages,  and  relied 
upon  such  appar«it  ownership  In  giving  the 
firm  credit  (6)  That  at  the  time  said  tak* 
qniriea  were  made  by  plaintiffs,  and  up  to  the 
time  they  so  obtained  Judgmoit  the  said  An- 
drew Fjdatad  bad  no  property  subject  to 
execatlon.  except  his  Interest  In  said  store 
and  mercantile  business.  (7)  That  plaintiffs 
did  not  know  of  the  conveyaucea  and  assign- 
ments aforesaid  made  by  Hubert  Dresen  to 
his  wife  xmtil  suit  was  brou^t  in  February, 
1888,  on  the  notes  for  which  said  Judgment 
was  obtained.  (8)  Ttiat,  subsequent  to  the 
time  of  the  aforesaid  conveyance  of  real  es- 
tate and  assignment  of  mortgages,  that  said 
Hubert  Dresen  and  Andrew  Fjelstad  con- 
tinued In  business  as  hereinbefore  stated,  and 
during  all  the  said  time  continued  to  trade 
and  have  dealings  with  the  plaintiffs,  and  had 
a  rnmilng  account  with  them  for  merchan- 
dise purchased  In  said  business.  That  in  the 
course  of  such  dealings  with  Dresen  &  Fjel- 
stad they  paid  to  the  plaintiffs,  upon  accotmt 
more  than  the  stmi  owing  from  them  to  the 
plaintiffs  at  the  time  such  conveyance  and 
assignments  were  made,  but  owing  to  the 
continual  pundiase  of  new  goous.  the  amount 
owing  upon  such  account  was  at  no  time  re- 
duced below  the  sum  of  eight  hundred  dol- 
lars, ($800.)  (9)  That  in  the  year  1884  the  de- 
fendant Josephine  Dreaai  Intrusted  with  the 
defendant  Hubert  Dresen  certain  moneys  of 
her  own  to  be  invested  In  the  purchase  of 
real  estate,  and  loaned  upon  mortgage  secu- 
rities, and  that  said  Hubert  Dresen,  as  agent 
for  sold  Josephine  Dresen,  mvested  said 
mon^  tn  the  purchase  of  the  following  de- 
scribed lands  and  premises  mentioned  In  the 
complaint  viz.:  Lot  number  one  (1)  in  block 
fourteen  (14)  of  the  Northern  addition  to  the 
village  of  North  La  Crosse,  according  to  the 
recorded  plat  thereof,  the  consideration  paid 
therefor  being  the  sum  of  four  hundred 
elghty-flve  dollars,  ($4850  also,  lot  number 
two  (2)  in  block  twenty-one  (lil)  of  the  orig- 
inal plat  of  the  village  of  North  La  Crosse, 
according  to  the  recorded  plat  thereof,  the 
considcmtion  paid  therefor  being  the  sum  of 
three  hundred  dollars,  ($300.)— and  also 
loaned  the  sum  of  three  hundred  dollars 
($300)  to  one  Patrick  Kaveny,  and  took  a 
mortgage  therefor,  which  was  recorded  Id 
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rolume  28  d  Mortgagea,  on  page  577,  In  mid 
La  GroBse  county.  That  oU  ct  the  money 
paid  for  said  real  estate  and  loaned  vjKm 
said  last-mentioned  mortKage  was  derived  by 
said  Josephine  Dreeen  from  her  own  separate 
estate,  and  no  port  thereof  was  derived  from 
or  tiirongh  h«-  husband.  (10)  That  said  Hd- 
bort  Dreeen,  without  the  knowledge  or  con- 
sent of  said  Joe^htne  Dresen,  took  the  title 
of  said  real  estate  and  said  mortgage  In  his 
own  name,  that  said  Josephine  Dresoi  did 
not  ascertain  sach  fact  nntU  the  latter  part 
of  December,  ISSo,  or  fore  part  of  JanusEj, 
18S0.  That  she  thereupon  demanded  that 
tlie  title  of  said  real  estate  and  mortgage  be 
conveyed  to  her,  and  that  Ibe  same  was  ocm- 
reyed  to  her  by  said  Hubert  Dresen  an  the 
13th  day  of  February,  1886,  and  that  the 
deed  of  said  real  estate  and  assignment  of 
said  mortgage  from  said  Hubert  Dresen  to 
her  were  at  once  recorded  in  the  office  of  the 
register  of  deeds  In  said  La  Crosse  county. 
(11)  That  at  the  time  of  said  last-mentioned 
conveyance  and  asdgnmoit  of  said  mortgage 
the  sold  firm  of  Dresen  &  Flelstad  was  in- 
debted to  the  plalntlflTs,  but  that  no  part  of 
snch  Indebtedness  was  contracted  on  the  ftilth 
or  credit  of  said  Hubert  Dresen  being  the 
owner  of  said  mortgage,  or  any  of  the  proi^ 
crty  Included  tai  said  conveyance.  That  said 
HubMTt  Dresen  did  not  take  the  title  to  said 
prcq>erty  in  Us  name  for  the  purpose  of  pro- 
curii^  or  obtolnli^  credit  (12)  That  said 
Dresen  &  FJelstad  continued  in  business  as 
copartners,  and  continued  to  deal  with  the 
plaintiffs  as  such  until  about  the  1st  of  Jan- 
uary, 1887,  at  which  time  they  dissolved  part- 
nership, the  said  Hubert  Dresen  retiring  from 
sntd  firm;  and  the  said  Andrew  FJelstad  con- 
tinued to  carry  on  said  business  In  his  own 
name,  which  fact  was  known  to  the  plaintiffs 
at  the  time.  That  after  sucli  dissolution  tho 
said  Andrew  FJelstad  continued  to  carry  on 
such  business  in  his  own  name,  and  continued 
dealing  with  the  plaintiffs  In  said  bushtess 
until  atwut  the  time  (Cth  day  of  January, 
1888)  when  he  failed,  and  made  a  general 
assignment  for  the  benefit  of  his  creditors. 
That  during  the  time  said  Fjulstad  carried 
on  said  business  after  said  dl^lutlon  of  co- 
partnership he  in  fact  paid  to  the  plaintiffs 
various  sums  of  money,  but  such  mon^ 
were  ai^lied,  at  the  times  of  payment,  large- 
ly upon  payment  for  new  purchases  of  mer- 
cliandlse  made  by  said  Andrew  FJelstad,  leav- 
ing the  old  Indebtedness,  which  had  been 
renewed  from  time  to  time,  due  from  said 
Dresen  &  FJelstad  at  the  time  of  their  dissolu- 
tion, upon  which  the  aforementioned  Judg- 
ment against  said  Dresen  &  FJelstad  was  re- 
covered. (13)  That  none  of  the  conveyances 
of  real  estate  or  asdgnments  of  mortgages 
above  mentioned  and  set  fordi  were  made 
with  Intent  on  the  part  of  either  of  the  de- 
fendants to  defraud  the  plaintiffs,  or  any 
creditor  of  said  Hubert  Dresen.  (14)  That 
the  mortgages  herein  described  were  of  the 
value  of  93,035^  and  the  herein-described  real 


estate  of  the  value  about  92,000-  when  caa- 
reyed  and  assigned  as  aforesaid.  (IS)  That 
tnm  the  ml  estate  deeded  as  aforesaid  the 
defendant  Josephine  Dresen  has  realised  by 
the  Sale  the  sum  of  $3,350,  and  from  said  mort- 
gages the  mm  of  93,035.  (10)  That  the  de- 
fendant Josephine  Dreeen  has  undisposed  of 
sold  real  estate  the  fbUowlng,  to  wit,  lots  4, 
5v  S,  and  7  of  block  ei^t  (8)  of  Sontheostem 
addition  to  the  village  of  North  La  Crosse. 
(17)  That  defoidant  Josephine  Iteesoi  Is,  and 
was  at  the  times  her^  mentioned,  the 
wife  of  tlie  defendant  Hubert  Dresen.  (1) 
And  as  nmduslona  of  law  this  court  flnda 
and  determines  that  all  vt  said  omv^anoea 
of  real  estate  and  aaslgnmentB  of  mortgages 
from  the  defendant  Hubert  Dresen  to  said 
Josephine  Dreeen  are  upon  a  valid  and  suffl- 
dent  consideration,  and  said  Joe^hine  Dresen 
Is  not  estopped  fiom  rt«t™<iig  title  thweto,  am 
against  the  plaintiff s,  as  crediton  of  said 
Hubert  Dresen.  ^)  And  that  the  defendants 
are  entitled  to  Judgmrat  braeln,  Jiniiariinc 
the  complaint  of  the  plaintiffs,  with  costsL 
Judgment  Is  ordered  to  be  Altered  accord- 
In^.**  From  Judgment  for  the  defendants, 
plalntUb  appeal. 

Winter,  Escb  &  Winter,  for  appellants. 
Paul  W.  Uaboney  and  Bleekman  &  Bloom- 
ingdale,  for  reepond^ts. 

WINSLOW,  J.,  (after  stating  the  facts.) 
The  first  contention  of  appellants  Is  that 
the  findings  of  the  drcuit  court  as  to  the 
possession  of  separate  estate  by  tlie  wife, 
and  as  to  the  investmoit  thereof  in  the  real 
and  personal  property  in  controversy,  are 
contrary  to  the  weight  of  the  evidence,  and 
that,  on  the  contrary,  the  evidoice  shows 
that  aU  of  such  property  wm  purchased  by 
the  husband  with  his  own  moneys;  and 
they  say  that  the  testimony  as  to  the  sonraes 
and  origin  of  the  wife's  alleged  separate  es- 
tate is  absolutely  Incredible.  If  this  con- 
tention be  well  founded,  then  the  Judgment, 
manifestly,  cannot  be  sustained,  because.  In 
a  contest  of  this  nature,  between  the  wife 
and  the  creditors  of  the  husband,  where  the 
wife  claims  title  to  property  by  transfer 
direct  from  her  husband,  the  wife  must 
first  establish  the  fact,  by  satisfactory  and 
dear  evidence,  that  she  had  a  separate  es- 
tate which  she  used  In  aogi^rlng  the  prop- 
erty. Gettelmann  v.  GIti,  78  Wis.  430.  47  N. 
W.  Rep.  600.  It  must  be  admitted  that 
the  wife  told  a  very  remarkable  story  as 
to  the  acquisition  of  her  alleged  separate 
estate.  This  story  was,  in  substance,  that 
she  came  to  this  country  from  France  In 
1808,— she  t>e]ng  then  ^  years  of  age,— with 
her  father,  mother,  one  brother,  and  two 
sisters;  that  her  father  taught  school,  and 
had  land  in  France;  that  be  brought  to 
this  country  30.000  to  35,000  francs  in  gold, 
which  she  testifies  was  sewed  up  In  the 
clotlies  of  her  father  and  mother  and  her- 
self.  This  money,  she  alleges,  was  changed 
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to  paper  when  tb^  arrived  Id  this  country, 
at  a  premium  of  from  40  to  60  cents.  Of 
this  money,  1,400  trancs,  she  eaya,  was  her 
own,  willed  to  ber  by  her  godmother,  one 
ChristUia  Stoky,  and  given  to  her  father 
to  take  care  of.  Thie  family  went  first  to 
Manitowoc,  where  she  says  the  father 
bought  a  house  and  lot  for  $2,!^.  After 
living  at  Uanltowoo  a  few  months,  he 
moved  with  the  family  to  St  Haiy's  Ridge, 
Monroe  county,  and  soon  bought  80  acres 
of  land  for  $1,600,  and  started  a  saloon, 
f^rocery,  and  tavern,  besides  teaching  school 
for  two  winters.  This  $1,600  was  loaned  to 
the  father  by  Nicholas  Staley.  Josephine's 
imde,  although  the  father  still  had  the 
money  be  had  brought  from  the  old  country, 
uninvested.  In  1870,  Josephine  married  the 
defendant  Hubert,  who  was  then  working 
on  a  railroad,  and  left  home,  and  lived 
thereafter  at  La  Crosse,  and  Immediately 
began  to  buy  lots  with  money  wiilch  she 
says  her  father  gave  ber,  in  sums  running 
from  $100  to  $350,  during  the  years  from 
1870  to  1S74  In  1874  her  father  sold  out 
the  place  at  St  Mary's  Ridge,  and  came 
to  La  Crosse,  with  his  wife,  and  commenced 
to  live  with  Josephine,  and  continued  to 
live  with  ber  until  his  death.  In  1886.  He 
gave  Josephine,  as  she  testifies,  $500,  as 
soon  as  be  came  to  live  with  her,  and  also 
other  sums  on  subsequent  occasions,  which 
she  invested  In  real  estate  or  mortgages. 
All  of  these  investments,  prior  to  March, 
1SS3,  amounted  to  about  $;J,000;  and  she 
testifies  that  in  all  cases  she  gave  tbe  money 
to  her  husband,  with  the  understanding  that 
be  was  to  Invest  it  and  manage  It  In  his 
own  name,  and  transfer  the  property  to  ber 
when  she  w  desired.  It  appears  that  Hu- 
bert managed  the  property  and  dealt  with 
it  in  many  ways  as  If  It  were  hla  own. 
Hubert  was  a  railroad  brakeman  when  max- 
rled,  at  $45  or  $50  a  month,  and  ocmtluned 
to  worit  for  the  railroad  untU  1880,  wtaoi 
he  was  getting  $00  to  $70  a  month,  and  sup- 
ported his  family.  In  18S0  he  went  Into 
business  with  FJelstad,  putting  in  at  first 
$080  as  capital,  and  in  1881  about  $300 
more.  FJ^tad  was  tbe  manager  of  this 
business.  He  fully  corroborates  his  wife  as 
to  ber  adrancea  at  money  with  whitdi  be 
purchased  the  real  estate  and  mortgages  in 
question.  Both  husband  and  wife  testify 
that,  In  188S,  Dresen  determined  to  go  west, 
und  before  goti^  his  wife  demanded  the 
tmnsftf  to  her  of  the  real  and  personal 
property  which  her  money  had  botight  and 
the  transfers  were  made.  Testimony  was 
inven  tending  to  show  that  both  Dresen 
and  tbe  firm  of  Dresen  &  FJelstad  were 
perfectly  solvent  at  this  time,  and  the  dr- 
ctdt  court  80  found,  with  which  finding  we 
agree.  Now,  as  we  have  said,  this  story 
is  In  many  re^;)ects  r«uatkable,  but  we  cer* 
tnluly  are  not  prepared  to  say  that  it  is 
incredible.  More  remnricable  instances  of 
tbe  necretion  of  money  come  to  light  every 
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day  than  the  one  which  Is  here  detailed.  It 
frequently  happens  that  people  in  the  class 
of  life  to  which  these  people  evidently  be- 
longed have  an  abnormal  distrust  of  bonkSr 
and  of  Investments  of  all  kinds,  and  keep 
their  money  uninvested,  as  Josephine's  -  fa- 
ther is  alleged  to  have  done  In  this  ciise. 
If  evidence  Is  to  be  always  disbelieved  bi- 
cause  the  story  told  seems  remarkable  or 
impossible,  then  a  party  whose  rights  de- 
pend on  the  proof  of  some  fact  out  of  the 
usual  course  of  events  will  always  be  de- 
nied Justice  simply  because  Ills  story  Is  Im- 
probable. Sudb  Is  not  tbe  rule.  A  remark- 
able and  exceptional  state  of  facts  may  be 
satisfactorily  provesi,  and,  If  so  prov^,  a 
court  cannot  refuse  belief  simply  because  It 
is  out  of  the  usual  course  of  events.  Tbe 
circuit  court,  after  hearing  all  the  evidence, 
believed  the  defendants'  statements  to  be 
true;  and  we  cannot,  ofter  careful  reading 
of  the  evidence,  say  that  his  finding  In  this 
respect  was  wrong,  and  we  concur  therein. 
The  circuit  court  also  found  that  none  of 
the  conv^onces  or  transfers  attacked  were 
made  with  Intent  on  the  pai-t  of  either  of 
defendants  to  defraud  the  plaintiflCs,  or  any 
oredltor  of  Hubert,  and  such  is  also  our 
conclusion  from  the  evldenca  It  being, 
then,  satisfactorily  established  tliat  the  wlfu 
had  a  separate  estate  with  which  all  tbe 
property  In  question  was  bought;  that  title 
to  the  property  was  taken  in  the  husband's 
name  with  the  understanding  that  he  would 
convey  to  bis  wife  when  she  desired;  and 
he  having  conveyed  when  solvent,  and  with- 
out fraudulent  intent  on  the  part  of  either. 
— no  reason  Is  perceived  wliy  tbe  transfers 
should  not  be  upheld,  as  against  the  cred- 
itors of  tbe  husljand.  But  onother  conten- 
tion Is  made  by  pkintllCB  at  this  point  which 
requires  notice.  The  fact  was,  as  the  cir- 
cuit court  found,  that  before  the  plaintiffs 
commenced  to  deal  with  Dresen  &  FJelstad, 
they  learned,  by  examination  of  the  records, 
that  the  title  to  said  real  estate  and  mort- 
gages was  in  Hubert  Dresen.  and  that  they 
relied  on  such  apparent  ownership  in  giving 
him  credit,  and  that  they  did  not  know  of 
the  transfers  from  Dresen  to  his  wife  until 
th^  brought  suit  on  tbe  firm  notes,  In  Feb- 
ruary, 1888.  Tbe  court  also  found,  as  tbe 
fact  seems  to  be,  that  Josephine  had  no 
knowledge  thai  credit  was  extended  to  her 
husband  or  to  the  firm  on  the  faltfa  of  sncb 
apparent  title  in  b^  husband,  and  did  not 
put  tbe  title  in  bis  name  for  any  such  pur- 
pose. Upon  these  facts  the  contention  is 
made  that  Josephine  Is  now  estopped  from 
claiming  ownership  of  the  property,  and 
the  doctrine  of  the  case  of  Hopkins  v.  Joyces 
78  Wis.  443, 47  N.  W.  Rep.  722,  Is  relied  upon. 
In  the  case  last  cited  the  wife's  property 
was  pat  in  the  husbnnd's  name  for  business 
conv^ence,  and  the  husband  represented, 
for  the  purpose  of  gaining  credit,  that  be 
ownetl  such  property,  and  credit  was  ex- 
tended to  blm  on  the  faith  of  that  repre- 
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nmtnflon.  It  was  held  (tbe  liasband-  hsr^ 
1 114'  uo  other  ^  propevty)  that  the  wife  wbs 
esiupped,  as  against  the  creditor  so  ml»- 
led.  from  asserting  her  egaltaMe  Utle.  Hut 
case  differs  from  ttils  In  the  ymy  material 
faet'that  tliere  was  In  that  case  an  actoal 
frandulent  misrepresentation,  which  the 
wife  bad  irat  It  within  the  power  of  ho* 
husband  to  make,  and  npon  the  faith  of 
which  (the  hnsband  having  no  otter  pn^ 
erty)  the  creditor  extended  the  credit,  where- 
as, In  this  case,  there  was  no  representa- 
tion made  by  any  one,  and  the  husband 
made  the  conveyance  while  entirely  solvent 
True,  the  records  showed  title  In  the  hus- 
band, and  the  plalntiflb  rdied  on  that 
showii^;  but  neither  of  the  defendants 
knew  that  plalntlfb  relied  ttioreon,  and,  had 
plalntiflb  ■  applied  to  Dresen  for  infOTma^ 
tlon,  It  may  wdl  be  that  he  would  hare  in- 
formed them  of  ttie  condition  of  the  eqnitar 
Ue  title.  It  does  not  appear,  to  use  tbe  lan- 
guage of  Chief  Justice  Marshall  hi  Sexton  t. 
Wheaton,  8  Wheat  229,  that  the  wife  was 
"herself  the  taurtmment  of  deception,"  or 
that  she  "contributed  to  Its  sueceaa  by  ootm- 
tenandng  it"  We  are  Kterred  to  no  case 
which  carries  the  doctrine  of  estoppel  so 
far  as  tbe  appellants  contend  It  should  be 
carried  In  this  case,  and  we  dedine  to  do  so. 

So  fiir.  In  thte  opinion,  we  hare  discussed 
questions  relatlTe  to  the  validity  of  tfae 
transfers  of  March,  1883.  Much  that  we 
hare  said  applies  wllh  equal  force  to  the 
conveyance  of  February,  1886.  So  far  as 
the  facts  relating  to  the  last-named  transfer 
differ  from  the  facts  sumnmding  the  con- 
veyance of  1883,  we  agree  with  the  omichir 
slons  of  the  circuit  court  and  detailed  dto- 
cnsdon  thweof  Is  unnecessary.  It  follows 
from  what  has  been  said  that  Judgment  for 
tne  defeidants  was  rightly  rmdored. 

Judgment  affirmed. 


GABOON  T.  GHIOAOO  ft  N.  W.  BY.  GO. 
(Supreme  Court  of  Wiseooslii.  Jone  21,  1803.) 

Nboliqbncb  —  In  OPKHA-rioH  of  LocoMorm— 
Whistun-q— Blowimo  Orp  Orm^u. 
L  Rev.  Sl  i  1809,  provides  that  an  «i^c, 
before  crossing  any  highway,  except  in  aties 
and  villages,  shall  have  its  whistle  blown  80 
rods  from  snch  crossing.  ff«ld,  that  where,  in 
an  nnincorporated  village,  an  engine  whistled 
at  the  whistling  post  for  one  street,  and  con- 
tinued to  whistle  till  it  arrived  at  another 
whistling  post,  400  feet  away,  this  was  not 
negligence  on  account  of  which  one  who  was 
injared  by  his  horse  becoming  frightened  at  the 
noiae  could  recover  from  the  railroad  company. 

2.  Neither  was  It  negligence  to  allow  steam 
to  escape  with  considerable  noiae  from  the  cyl- 
iBder  cocka. 

3.  The  proviaon  of  section  1809  that  the 
whistle  shall  be  blown  80  rods  before  a  loco- 
motive crosses  a  street  does  not  make  It  nnlaw- 
fnl  for  it  to  stop  and  move  In  the  direction 
from  which  it  haa  come,  at  a  distance  of  less 
than  80  rods  from  the  street  it  has  last  crossed. 

Appeal  from  circuit  cour^  Sauk  county; 
B.  G.  ^ebeck«r.  Judge. 


Action  by  Dert  Oahooa  against  flie  Ghlcasa 
ft  Northwestern  Railway  Company  for  per- 
sonal injuries.  From  a  Judgment  for  defend- 
ant, plaintiff  aroM^  AjOnaed. 

The  other  facts  fully  appear  In  tbe  follow- 
ing statement      WIXSLOW,  J.: 

Action  for  petsooal  Injurtes.  Tbe  nnincor- 
porated hamlet  of  I^rons  lies  on  the  north 
side  of  the  Baraboo  rtvM-,  in  Sauk  county, 
about  1%  mUes  west  «f  Bamboo.  It  has 
four  streets,  running  doe  north  and  sooth, 
named,  rcqpeetlT^,  begbmbig  at  the  asst. 
Cedar,  Walnut^  Mnlbflnyt  and  Pm^  the  In^ 
(ervenlng  blocks  betaig  about  400  feet  in 
length.  The  defendant's  railway  traverses 
the  vfllage  east  and  west  and  crosses  aU 
of  these  streets  at  rig^t  anglem,  bat  has  no 
depot  or  switches  In  the  Tillage.  On  the 
south  side  of  and  adjoining  the  right  ot 
way  of  the  defendant,  and  aboat  50  faet 
from  Iti  track,  a  street  known  as  "Oak 
Street"  nms  east  and  west,  and  all  tiie 
north  and  south  streets  above  nansd  con- 
nect therewith.  Pine  street  coDtbuua  south, 
after  crossing  Oak  street,  about  100  feet, 
and  connects  with  a  bridge  across  Baraboo 
river.  September  12,  1890.  ;*i«^iwHff  wns 
driving  a  horse  attached  to  a  road  cart 
south  on  If nlbeiry  street  Intending  to  cross 
the  railway  tiax^  and  thence  to  drive  west 
on  Oak  street  one  block  to  Pine  street  and 
thenoB  south  across  the  bridge.  Before 
plaintiff  readied  the  railway  track,  a  freight 
train  went  weat,  frilowed  in  dose  pnnlmlty 
by  an  engine^  Plaintiff  then  crossed  the 
track  in  safety,  and  turned  west  on  Oak 
street  The  detached  engine  proceeded  west 
to  a  pohit  from  8  to  12  rods  west  of  Pine 
street,  where  it  stopped,  and  commenced 
to  back  down  to  the  east  It  whistled  when 
it  started  back,  and  continued  to  whistle 
after  crossing  Pine  street,  and  steam  escaped 
with  considerable  noise  from  the  cylinder 
cocks.  A  whistling  post  stood  at  abont  the 
point  where  the  mglne  started  back,  and 
another  at  a  point  about  midway  between 
Pine  and  Mulberry  streets.  At  about  this 
last-named  point  plaintiff  met  the  engine. 
His  horse  l>eeame  M^itened  at  the  whis- 
tling and  escaping  steam,  and  ran  south  to 
Pine  street  where  plaintiff  was  thrown  oat 
and  was  seriously  Injured.  He  branght  tills 
action,  claiming  negligence  in  the  manage- 
ment <jf  the  engine,  and  upon  dose  oC  ^atat- 
tlff*s  testimony  a  nonsuit  was  (wdered,  and 
from  Judgment  thereon  he  appeals. 

O.  Stevens  and  Grotophorst  ft  Bockl^, 
for  appellant    Winkler,   Flanders,  Smith, 

Bottum  ft  Vilas,  for  respondent 

WINSLOW,  J.,  (after  stating  the  fads.) 
The  whistling  of  the  engine  was  not  ne^* 
g^ice;  on  the  contrary,  It  was  reqnlred 
by  the  statute.  Rev.  St  1 1800.  Tlie  Tillage 
of  LytHis  being  unlncorptMntted.  tfae  whiaOe 
must  be  blown  80  rods  before  crossing  each 
of  the  streets  which  cruea  the  track.  Tbe 
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place  whene  the  engine  fintt  b^n  to  whistle 
was  at  or  yery  near  the  whistUnfi  post  for 
Walnut  street,  and  the  place  where  the  last 
whistle  was  sotmded  was  at  or  veiy  near 
the  whlsUUiK  poet  for  Cedar  street  The 
statute  absolutely  requiring  whistling  to  be 
4lone  at  these  points,  neg^iKeDoe  cannot  be 
predicated  thereon. 

As  to  the  aUeged  n^Ugent  and  exoeaaiTe 
escape  ct  steam,  the  case  U  rery  slmQar  to 
tbe  case  of  Abbot  r.  Kolbua,  74  Wis.  604, 
43  N.  W.  Rep.  3G7,  and  that  case  seems 
decisive  of  this  upon  this  questkm.  In  this 
case  there  was  no  more  proof  of  eccessire 
noise  In  blowing  off  steam  than  In  that  case, 
and  it  was  there  held  there  whs  no  proof 
of  unusual  escape  of  steam.  Tbe  riglit  to 
operate  a  railroad  Includes  the  rigbt  to 
make  the  usual  noises  Inddnit  to  the  moTe- 
ment  of  its  engines  and  trains,  and  It  is 
matter  of  common  knowledge  that  the  ex- 
taausting  of  steam  from  the  cylinder  cocks 
Is  <Nae  of  the  noises  very  frequently  accom- 
panying the  movement  of  engines.  Further- 
more, there  is  no  evidence  from  which  the 
Jnry  would  be  justified  In  finding  that  it 
was  dMK  wantonly  or  redclesaly. 

It  Is  claimed  that  the  engine  could  not 
lawfully  wtop  and  move  eastward  until  It 
bad  reached  a  point  at  least  80  rods  west 
of  Pine  street,  because  It  must  by  law 
whistle  80  rods  west  of  and  before  crossing 
Pine  street  As  aptly  said  by  respondent's 
couns^  the  result  of  this  construction 
would  be  that  no  engine  could  ever  start 
at  a  point  less  than  80  rods  from  a  hi{^way 
cresting.  We  cannot  Indorse  such  a  con- 
st ructloQ,  certainly  not  in  favor  of  one  who 
Is  not  using  the  highway  ctueBlng,  but 
simply  tcavelln^  on  a  parallel  highway.  Tlie 
nonsalt  was  rig^t  Judgmoit  affirmed.. 


PARKER  V.  TRUESDALB. 
I  Supreme  Court  of  Minnesota.    July  21,  1893.) 

Railroads— Stbbbt  Ckossixg  —  Restoration  or 
BrasET— CaAXOB  is  Gk&db. 
Id  enforciit;  against  a  railway  company 
tbe  duty  impoaed  by  its  charter,  to  construct, 
when  necesBary,  mi  a  street  or  highway  cross- 
ing ita  tracks,  a  bridge  or  viaduct,  with  the 
approaches,  the  court  bss  power  to  establish 
tlie  grade  therefor,  though  that  involrefl  a 
change  in  the  grade  previously  established  for 
the  street  or  highwav.  Mitchell,  J.,  dissent- 
ing. State  V.  Mtoneapolls  A-  St.  L.  Rv.  Co., 
89  N.  W.  Rep.  153.  38  Minn.  219,  and  Robinson 
r.  Railway  Co.,  51  N.  W.  Rep.  381,  48  Minn. 
445,  followed. 

ff?.vHabus  by  the  Court.) 

Appeal  from  district  ooort,  Hennepin  coun- 
ty; I>ochren,  Judge. 

Action  by  WiUhim  W.  Parker  against 
WUllam  H.  Truesdale,  as  receiver  of  the 
Minneapolis  &  St  Louis  Railway  Company, 
to  compel  d^endant  to  restore  a  street 
crossed  by  the  railway  to  its  former  state. 
Judgment,  from  which  itolntitt  appeals. 
Affirmed. 


A.  M.  Harrlaon.  for  appellant.  Albert  B. 
Clarke  and  Wilbur  F.  Booth,  for  respondent 

OILFXLLAN,  C.  J.  It  Is  obvious  that  If 
the  cat  on  the  northerly  part  of  Third  av«> 
noe  nortti.  In  front  of  plaintiff's  premises, 
was  in  accordance  with  ttae  lawfnl^y-estab- 
Uahed  grade,  wbetiiw  tike  work  of  fitting 
down  to  sudi  grade  was  done  by  the  city, 
or  bj  some  other  pwsoa  by  Its  authoil^, 
or  iqMQ  Its  requlranen^  no  liability  accrued 
to  plaintiff  by  reason  there(tf;  and  under 
the  ciharter  of  the  city  of  Minneapolis  it 
makes  no  dlCTerence  with  tbis  proposition 
that  the  grade  on  which  the  cut  was  made 
was  a  change  from  one  in«vioiiaity  estab- 
ttdied.  Hendenon  t.  Oity  of  BUnneapoUa, 
32  Minn.  819,  20  N.  W.  Rep.  322.  So  tbe 
only  questions  In  the  case  are,  was  the  cut 
made  upmi  a  legally-established  grade?  and 
was  It  made  bf  antboritr  o<  ^  Tbat 
the  grade  for  Uie  cut  vas  lower  13ian  llie 
grade  as  first  estabUsbed,  and  covered  or 
inclQded  only  a  part  4tf  the  width  of  ttie 
street  leaving  the  other  part  oa,  or  peiliave 
raised  above,  the  grade,  as  first  established, 
does  not  make  it  Illegal,  for  the  antluHity 
which  may  establish  the  grade  for  a  street 
niay,  under  peculiar  drcumstances,  adopt 
one  plane  for  a  part  of  tlw  width  of  tbm 
street  and  a  hii^ier  or  lower  plane  for  the 
other  part,  reqiOring  a  retaining  wall  to 
sustain  the  part  on  the  higher  plana  Yan- 
iih  T.  CItr  at  St  Paul.  (Minn.)  62  N.  W. 
B«p.  825.  Tbe  charter  of  the  city  of  Mbute- 
apoUs  <cliapter  Ell  2)  aattioilaes  the  comnum 
council  to  estaldiah  grades,  and,  by  a  vote 
of  two-thlids,  to  dunge  the  grade  of  any 
street  after  Bodi  grade  has  been  established. 
So  far  as  appears  in  this  case,  the  council 
never,  by  ordinance  or  rescdation  passed  by 
a  two-third  vote,  made  any  cbaxige  In  tb» 
grade  of  Third  avenue  nortb,  as  It  had  been 
previously  established;  and  U  the  icde  pown: 
to  change  an  estaldlahed  grade  rests  In  the 
conunon  council,  the  cut  which  was  below 
the  grade  as  estabUsbed,  and  not  changed 
by  ttae  conndl,  was,  as  between  the  abutting 
property  ownraa  and  the  person  nrnittrig  ft, 
unauthorized  and  wrongful.  And  this  brings 
ns  to  the  question  whether,  in  socb  proceedr 
Ings  aa  were  proved  in  ttila  cas^  which 
proceedings  have  been  several  times,  directly 
or  indirectly,  befinre  this  court,  the  court 
has  the  power,  equally  with  the  council  act- 
ing under  the  charter,  to  change  established 
grades,  when  deemed  necessary.  If  It  has, 
then  this  action  in  changing  grades  has  the 
same  effect  and  precisely  the  same  conse- 
quences, as  the  action  of  the  council  making 
a  change  under  the  provisions  ct  the  chai^ 
ter.  It  is  no  answer  to  this  that  the  shutting 
property  owner  is  not  in  person  a  party  to 
the  proceeding,  nor  a  party  in  any  other 
sense  than  that  the  entire  public  Interested 
in  the  use  of  the  streets  and  the  establlsh- 
mmt  of  grades  Is  represented  by  the  ci^ 
which  prosecatee  the  proceeding.   In  no 
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other  sense  would  he  be  a  party  to  a  pro- 
ceeding to  change  grades,  before  the  cotincll; 
and  certainly  no  one  could  say  that  a  change 
made  by  the  council  was  Invalid  because  he 
was  not  personally  brought  before  It. 

The  proceeding  was  In  behalf  of  the  pabUc, 
represented  the  municipality,  to  enforce 
the  performance  by  the  railway  company 
of  the  duty  imposed  on  It  by  Its  diarter.  to 
restore  any  street  or  highway  crossed  Its 
tracks  "to  Its  former  state,  or  In  a  sufficient 
manner  not  to  Impair  Its  usefulness  to  die 
owner  or  to  the  public,"  which  duty,  as 
construed  by  this  court  In  State  t.  St.  Paul, 
M.  &  M.  Ry.  Co.,  35  Minn.  131,  28  N.  W. 
Rep.  3,  and  State  t.  Minneapolis  &  St  L. 
Ry.  Co.,  39  Minn.  219.  39  N.  W.  Rep.  153. 
includes  the  construction,  when  necessary  to 
the  tree  public  use  of  the  highway,  of  bridges 
or  viaducts,  and  the  approaches  thereto.  Of 
course  the  leglslatore  Intended  that,  when 
not  voluntarily  performed,  the  courts  should 
enforce  that  duty,  and  should  have  all  tiie 
powers  necessary  to  aceompllflfa  that  end. 
And  as  said  la  the  last-dted  case,  and  as 
tmmt  be  obvlons.  when  the  parties— the 
public  authorities  in  charge  of  the  streets 
and  highways,  on  one  side,  and  the  railway 
company,  on  the  otheiv-do  not  agree  as  to 
what  shall  be  done^  it  must,  of  necesslfy. 
be  fbr  the  courts,  when  appealed  to,  to  deter- 
mine what  the  pubSc  Interests  reqidre  to  be 
done,  within  the  duty  Imposed  on  Uie  rail- 
way company,  and  how  It  shall  be  done.  In- 
cluding the  grade  or  level  upon  whldi  any 
bridge  or  viaduct,  and  ^e  approach^  there> 
to,  shall  be  oonstmcted;  and  for  this  poz^ 
pose  the  court  must  have  as  full  and  com- 
plete authority  over  the  streets  and  highways 
OB  the  necessity  of  the  case  requires,  and  as 
the  legfslature  could  vest  in  any  aae.  That 
tiie  court  may  impose  the  duty  on  the  com- 
pany to  carry  the  street  across  the  tracks 
at  a  level  higher  or  lower  ttian  the  previously 
established  grade,  and  yet  It  be  unlawfol,  as 
to  any  one,  for  the  company  to  construct  the 
crossing  on  that  level,  involves  an  absurdity. 
The  amstmctlon  of  a  Inldge  or  a  viaduct 
across  the  tracks  on  a  particular  street, 
changing  the  grade  of  the  street,  may  make 
necessalT  the  readjnstinent  of  the  grades  of 
other  streets  In  the  vldnlty,  so  as  to  pre- 
serve to  tbe  public  the  beneficial  use  of  such 
streets  in  connection  wl'Qi  that  on  whldi  the 
crossing  la  constnicted.  Before  applying  for 
the  mandamus  to  compel  the  railway  com- 
pany to  perform  the  dn^  to  the  pnbltc  Im- 
posed on  It  1^  Its  charter,  the  dty  caused  to 
be  prepared  l^*  its  en^neer  careful  and 
comprehensive  {dans  of  the  work  It  deemed 
necessaty  to  be  done,  Indndlng  that  on  sev- 
«al  streets;  among  them,  a  part  of  Third 
avenue  norOi.  These  plans,  whldi  were  at- 
tadied  to  the  altnrnatlve  writ,  are  referred 
to  In  Oie  Judgment  and  the  work  directed 
to  be  done  In  accordance  titerewlth.  On 
these  i^ans  appears  the  cut  In  question, 
whldi  nvpeaa  as  Intended  to  preserve  to 


the  public  a  practicable  way  to  and  from  the 
freight  houses  of  the  company.  The  Judg- 
ment necessarily  changed  the  previously  es- 
tablished grade  of  that  part  of  the  avenue 
to  the  grade  necessary  to  make  the  cat 
represented  on  the  plan.  It  is  not  disputed 
that  the  work  was  done  according  to  the 
plans  and  Judgment  The  case  is  fully  cov- 
ered by  Robinson  v.  Railway  Co.,  48  Minn. 
445.  61  N.  W.  Rep.  384.  It  hi  any  case 
where  a  dhange  of  grade  of  a  street  Is  made 
by  the  proper  authority,  it  can  be  alleged 
to  be  Invalid  because  made  for  the  porpose 
of  benefiting  a  private  person.  It  can  be  only 
wbere  It  Is  nnmlstahable  that  a  detennlnar 
tlon  of  what  the  public  Intoeet  requires  was 
not  the  reason  tot  the  change  The  fact 
that  one  jierson  may  be  Incidentally  benefit- 
ed by  the  change  certainly  is  not  ^«*Tififc 
The  oit  in  qoestlon  Is  as  modi  a  pnblte 
hl^way  am  tbm  avorae  ever  was.  No  one^ 
except  as  one  of  the  public,  has  any  Interest 
in  it  And  if  the  court  determined— as  we 
are  bound  to  presume  It  did,  and  as  we 
would  have  been  bound  to  presume  of  the 
council,  had  It  dianged  the  grade— that  the 
public  Interest  required  the  cat  to  be  made 
to  preserve  a  way  of  access  for  the  public 
to  the  company's  freight  booses,  the  fact 
that  It  also  eftcUitates  the  transaction  by  tbB 
con^any  of  Its  bustoeas  with  the  public  can 
be  no  legal  objection  to  the  change  of  srad& 
Order  affirmed. 

MITGHELL,  dteentii 


ORANT      MUNCH  at  aL 
(Sopreme  Court  of  MioneBota.  Jsoe  30,  1893L) 

SPXCiriO  PSRFORMANOB — Co.XDITIONB  OW  CoS- 
TRAUT— TlMR  or  THE  EsdBSCB. 

1.  The  Intention  of  the  parties  to  a  contract 
for  the  sale  and  conveyance  of  real  propeny, 
clearly  and  Dnequivocally  expressed,  that  time 
is  of  the  essence  of  the  agreement  must  gov^ 
era  Id  equity  as  well  a*  at  law. 

2.  Id  such  a  contract  It  was  stipulated  tiiat 
the  agreement  Hhonld  be  void,  at  the  election  of 
the  Tendorg,  In  case  the  vendee  defaulted  in  the 

Eayment  of  a  part  of  the  porchase  price  accord- 
ig  to  the  conditloDB  of  his  promissory  note 
of  eren  date  therewith.  This  note  was  made 
payable  at  a  certain  bank,  was  there  f^  collec- 
tion when  doe,  and  was  not  paid.  The  veDdor* 
Kave  Immediate  notice  that  they  had  elected  to 
declare  the  contract  rold,  and  with  this  notice 
returned  the  note.  Hdd,  that  it  was  not  neces- 
sary for  the  vendors  to  prepare,  and  have  at 
the  bank.  In  readiness  for  delivery  when  the 
note  matured,  a  deed  of  conveyance  of  the 
premise^  nor  was  It  Incumboit  upon  them  to 
return  that  part  of  the  parchase  price  already 
paid  in  order  to  exerdse  their  right  to  declare 
the  contract  virid. 

(SyUabos  by  the  Court) 

Appeal  from  district  oonrt.  Pine  oonnty; 
Crosby,  Judges 

Action  for  flie  spedflc  performance  of  a 
land  contract  1^  William  Grant  Jr.,  against 
Adolph  Munch  and  others.  Defendants  had 
Judgment  and  piainmf  aHWols.  Affirmed. 
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J.  F.  Fltzpatrick,  for  appellant  X  M. 
OUnuui  and  Robertson  Howard,  for  rapond* 

COLLINS.  X   This  was  an  action  for 
spedflc  performance  of  a  contract  for  the 
sale  and  conveyance  of  real  estate.  At  the 
time  of  the  sale  one-fourth  of  the  purchase 
price  was  paid  by  the  vendee,  and  the  bal- 
ance was  to  be  paid  In  six  months,  according 
to  the  conditions  of  the  vendee's  promissory 
note  of  even  date.  By  the  terms  of  the  coo- 
tract,  prompt  performance  on  his  part  was 
reqiib«d  of  the  vendee;  and  It  was  expressly 
provided  that  If  he  should  make  default  in 
his  payment  the  contract  should  be  void,  at 
the  election  of  the  vendor,  "time  being  of 
the  essence  of  this  agreement."  The  note 
was  mode  payable  at  a  certain  ban]£  In  the 
dty  of  St  Paul,  and  was  there  for  collection 
on  the  day  it  matured,— Auffuat  17,  1891; 
but  the  maker  did  not  have,  nor  did  any  oth- 
er person  have,  fands  at  the  bank  with 
which  to  pay  it  and  It  was  not  paid.  On 
August  18th— the  day  after  that  on  wlilch 
the  note  matured— the  vendors  elected  to 
declare,  and  by  written  notice  to  the  vendee 
4Ud  declare,  the  contract  void,  at  the  same 
time  retuming  his  note,  Having  been  noti- 
fied by  ibe  bank  on  August  I7th  tliat  it 
held  tiie  note  for  collection,  the  vendee 
sent  a  draft  for  the  full  amount  due.  It 
does  not  appear  from  the  flndiugs  when  the 
draft  was  sent  but  It  was  uot  received  un- 
Tll  Aujnist  '^th.  and  was  promptly  returned. 
A  few  days  afterwards  the  vendee  made  a 
tend«:,  and  demanded  a  deed,  which  was 
rt-ruHtMl  on  the  ground  that  the  tender  came 
too  late. 

It  is  now  thoroughly  established,  with  re- 
spect to  contracts  of  tliis  character,  that  the 
Intention  of  the  parties  must  govern,  and  if 
the  intention  clearly  and  unequivocaDy  ap- 
pears from  the  contract,  by  means  of  some 
express  stipulation,  that  time  simll  be  essen* 
tial,  then  the  time  of  completion,  or  of  per^ 
formance,  or  of  complying  with  the  terms, 
will  be  regarded  as  essential  in  equity,  as 
much  as  in  law.  The  courts  cannot  disre- 
gard and  Ignore  express  stipulations  made 
by  the  contracting  parties  in  respect  to  the 
essentiality  of  time,  thus  to  moke  new  con- 
tracts for  them,  although  great  hardship 
may  result  from  a  rigid  adherence  to  such 
stipulations.  In  the  contract  now  under  con- 
sideration the  vendors  were  given  the  right 
to  declare  it  void,  should  the  vendee  fail 
to  strictly  perform  on  his  part  and  this 
il^t  they  exercised  upon  discovering  that 
he  had  defoulted  in  the  payment  of  his  note 
at  the  time  and  place  agreed  on.  We  have 
not  the  power  to  render  this  right,  stipulated 
to  them  by  the  vendee,  unavailable. 

Counsel  for  appellant  does  not  really  dis- 
pute this,  but  urges  that  It  was  Incumbent 
upon  the  respondeuts  to  show  ttiat  they  liitd 
prepared,  and  had  ready  for  delivery  at  the 
bavSs,  when  the  note  matured,  a  deed  of  the 


premises  In  question,  and  that  hts  dlent 
could  not  be  declared  in  defiiult  without  aach 
a  deed  being  In  readiness  fbr  delivery  upon 
payment  of  the  note;  payment  and  delivery 
being  simultaneous  and  concurrent  acts,  as 
he  puts  It  Under  the  vendor's  covenants  in 
the  contract  to  conv^  by  warranty  deed 
upon  prompt  and  full  performance  by  the 
vendee,  the  former  were  not  bomid  to  pre- 
pare a  conveyance  tmtU  the  vendee  was  in 
a  situation  rightfully  to  demand  it— that  la, 
when  he  paid  lila  note,— and  after  that  they 
would  be  allowed  a  reasonable  time  tor 
drawing  and  executing  the  deed.  Wells  v. 
Smith,  2  Edw.  Ch.  77,  affirmed  In  7  Paige, 
22,  a  leading  case.  See,  also,  Davis  v.  Ste- 
vens, 3  Iowa,  153.  The  vendee  could  not 
have  put  the  vendors  In  default,  under  the 
contract  by  tendering  or  paying  the  amount 
of  bis  note  at  the  bank  on  the  due  day, 
and  demanding  Immediate  delivery  of  the 
deed.  Nor,  had  the  note  been  silent  as  to 
the  place  of  payment  would  It  have  been 
obligatory  on  the  vendors  to  have  prepared, 
and  had  in  readiness  for  delivery,  a  deed  of 
conveyance,  on  the  day  the  note  matured. 
It  was  not  necessary  that  the  vendors  should 
return  that  part  of  the  purchase  price  which 
had  been  paid.  In  order  to  exH^se  their 
right  to  rescind.  McManns  v.  Blackmarr, 
47  Minn.  331,  50  N.  W.  Bep.  28a 
Judgment  affirmed. 

VANDEBBURGH,      did  not  tit 


STATE  V.  TISDAUBL 
(Supreme  Oonrt  of  MtuueoDto.  Jane  30,  1803.) 

iNTOXICATlxe  LiQVOKS— iLLSaAI.  BaLB— CbIUIITAL 

PaosBcimoH  —  BTmosir  or  Paoor  —  Instkoc- 

TIOSS. 

1.  Upon  an  indictment  for  the  sale  of  In- 
toxicating liqnors  without  a  license,  the  pros- 
eentioD  is  not  obliged  to  nrove  the  quanti^  of 
ilauor  sold,  m«dsely  as  laid  In  tlie  indictmoit 

2.  Where  an  indictment  ctiarged  the  defend- 
ant with  Belling  a  specified  qaantity  of  brandy 
and  beer,  alleged  to  be  intoxicating,  an  instruc- 
tion to  the  Jnry  that  California  brandy  was  pre* 
snmpHvely  spirituoiu  and  Intoxlcatmc  liqnor, 
and  that  the  sale  of  an  article  parporting  to 
be  beer,  at  a  place  where  iDtozlcating  liquors 
were  sold,  will  be  presnmed  to  be  such  beer 
as  is  osnally  kept  for  sale  at  audi  ^oeea,  held 
not  erroneous.  State  v.  Dick,  60  M.  W.  Bep. 
362.  47  Minn.  377,  followed. 

(Syilabns  by,  the  Court) 

Appeal  tcom  district  court  Ooodhae  eoun- 
ty;  WUUston,  Iwise. 

Harry  Tlsdale  was  c<ravlcted  of  selling  In^ 
toxicating  liqnor  wittiout  liavlng  a  license 
therefor,  and  tvom  an  order  denying  a  new 
trial  be  appeals.  Affirmed. 

J.  C.  McClure  and  F.  M.  Wilson,  for  ap- 
pclhtnt  H.  W.  Childs  and  Geo.  B.  Edgerton. 
for  the  State. 

VA-VDERBURGH,  J.  Indictment  for  sell- 
1  lug  intoxicating  liquors  without  a  license. 
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1.  It  Is  wen  settled  the  dedsiona  of  this 
conrt  that  the  burden  rests  upon  the  de- 
fendant, hi  such  cases,  to  prove  that  he  has 
a  license,  and  not  upon  the  stattt  to  show 
that  he  has  none. 

2.  The  indictment  charges  the  defendant 
with  selling  intoxicating  llqiiors  in  a  quan- 
tity less  than  five  gallons,  and  specifies  one- 
half  pint  of  brundy  and  six  plots  of  intoxi- 
cating malt  liquor,  commonly  culled  "beer." 
If  the  evidence  should  show  a  sale  of  such 
liquors  within  the  statutory  limit,  a  verdict 
of  guilty  would  be  warranted,  thoogh  the 
quantity  sold  should  differ  from  that  sped- 
ficd;  that  is  to  say,  it  would  not  be  a  fatal 
variance  if  the  proof  show  that  the  sale  In 
question  was  of  a  greater  or  less  qoastlty 
than  a  half  pint  of  brandy  or  six  pints  of 
beer. 

8.  It  was  not  error  for  the  court  to  Instruct 
the  Jury  that.  If  they  found  that  the  defend- 
ant sold  to  the  complaining  witness  Can- 
fomla  brandy,  that  was  a  spirituous  and  In- 
toxicating liquor.  The  court  will  tabe  no- 
tlce,  from  the  commonly-accepted  definition 
of  the  word  "brandy,"  that  It  Is  spirituous 
and  Intoxicating  liquor,  whether  it  be 
French  brandy,  OallfDmia  brandy,  or  any 
other. 

4.  The  court  further  chnt^iced  the  Jury  that 
If  they  found  from  the  evidence  that,  at 
the  place  where  this  sale  was  made  of  the 
brandy,  the  witness  called  for  beer,  and  sfn 
article  purporting  to  be  beer  was  fumlshitd 
blm,  the  law  presumes  that  It  was  such  beer 
as  is  usually  kept  for  sale  where  spirituous 
and  Intoxicating  liquors  are  sold.  There  was 
no  conflict  In  the  evidence  touching  the  char- 
acter of  the  place  where  the  liquor  was 
sold,  or  the  nature  of  the  liquors  kept  and 
sold  there,  and  the  evidence  shows  that  the 
witness  bought  the  liquor  at  a  bar,  behlnl 
which  were  bottles  on  the  shelves,  and  the 
place  was  like  any  other  saloon,  and  he  was 
famished  brandy  and  beer  there,  and  tho 
beer  tasted  as  other  beer  he  had  bought  b(v 
fore.  The  Instruction  was  correct,  and  It  U 
supported  by  tbe  case  of  State  v.  Dick,  47 
•Minn.  377,  50  N.  W.  Rep.  362.  There  waa 
evidence  sufficient  to  Justify  the  verdict,  and 
the  order  denying  a  new  trial  must  be  af- 
firmed. 

PTE  T.  BAKKE  ct  at 
(Supreme  Court  of  Minnesota.  Jane  90,  1883.) 
FLBAntiras—AxswiB— CouHTERULAiu— EvioaxoB. 

1.  Upon  an  examination  of  tbe  answer  bm- 

tn  It  is  kdd  that  the  allegations  respecttng 
an  oral  contract  between  the  partleB  were  irrel- 
evant and  redundant;  and  should  have  beoi 
stricken  oat  on  motion.  Bdd,  further,  that, 
independently  of  these  allcgationB,  facts  suffi- 
cient to  constltote  a  defense  hj  waj  of  eoanter- 
clalm  for  a  breach  of  contract  were  contained 
In  said  answer. 

2.  Certain  asslonmenta  of  error  relative 
to  Uie  admission  «  testimoDy  conddered. 


3.  Hdd,  farther,  that  there  was  evidence 
tending  to  support  the  vwdlet 
(SyUabua  by  the  Court) 

Appeal  from  district  court.  Grant  oonuiy: 
Brown,  Judge. 

Action  on  a  contract  by  James  Pye  a^aiust 
Ole  A.  Bakke  and  others.  Defendants  lud 
Judgment,  and,  from  an  order  denying  a 
new  trial,  pla^tiff  appeaie.  Affirmed. 

Oeo^  7.  Edwazdi.  for  arocUant.  T.  * 
M.  Casey  and  J.  W.  B«ynolda,  for  reapMKl- 
enta. 

COLLINS,  3.  The  evum  of  meOon  acie- 
ing  OD  contract  for  the  payment  of  money, 
set  forth  In  the  complaint  taeEtin*  wetB  ad- 
uiltted  In  defeodaatB'  anoww,  and  tqr  way 
of  counterdaim  it  waa  alleged  that  In  tb» 
UKHitii  of  June  or  July.  18UU,  tbe  plaintUT 
and  defendanta  entered  into  an  onl  cos- 
tract,  wheret^,  for  a  spedLficd  sum  mom- 
ey,  the  former  nndertoiA^  and  agreed  to 
erect  and  c<Hnplete  for  the  latter,  aa  co- 
partnery by  the  lat  day  of  Deoemtmr  Col- 
lowlng,  a  floor  mill  at  Elbow  Lake*  In  thte 
state.  The  details  of  this  omtract  aa  u> 
the  matPTlale  to  be  need  in  the  mlU  build- 
ing and  tai  an  a4J<dning  owgin^  torai*  the 
dimenrions  of  etuAn,  tbe  power  of  die  en- 
gine, the  capacity  ot  the  boiler,  and  vaxi- 
oua  othn-  masters,  whldi  went  to  dm  <diar- 
acter  and  eapadly  of  the  mill,  were  folly 
stated.  It  was  also  alleged  that  tbe  mill 
was  to  be  oomplete  In  vnxy  respect,  and 
capable  of  Tnaititig  ftom  GO  to  70  barrels  of 
ars&KdasB  flour  foxik  day  of  34  boon.  The 
answer  then  set  forth  tbat  on  August  12tta 
plalntifC  produced  a  written  omtract,  and 
by  meana  of  false  and  fraudnlent  scate- 
menta  and  r^resoitatlons  ttaat  It  waa  a 
full  and  comply  manoiandnm  of  the 
said  f«al  contract,  prevailed  npim  and  In- 
duced one  of  die  defoidanta  to  sign  it  Ibr 
both,  and  sa  tbe  set  of  the  firm,  and  aa  die 
oontraot  for  tbe  eneOxm  and  oomptetton  of 
the  fionr-  mllL  A  ocpy  of  tbls  written  con- 
tract waa  made  a  part  ttf  tfaa  answer.  Tlien 
followed  aeverml  BUegattons  bi  reCeronoe  to 
the  failure  of  dw  plaintiff  to  build,  equ^. 
and  complete  the  rnOl  as  agreed  ivon,  and 
especially  tbat  be  did  not  fnzidtfi  an  ongine 
of  45  hone  power  witti  a  boHw  of  flO  hone 
power,  aa  stlpniaited,  hot  tbax  the  cnsloe 
was  of  44  horse  power  only  and  the  boUcr 
of  40  horse  power  only,  and  diat  die  mill 
as  Gwstmcted  was  not  capable  itf  making 
from  60  to  70  bairela  of  flour  eadh  day  oi 
2t  hours,  but  tbat  its  c^Mcity  did  not  «- 
ceed  35  barrds  of  .flour  In  24  bonrs.  De- 
ftondanttf  damages  were  placed  at  98,000 
by  reason  of  tbe  alleged  toeat^  <^  oontmct. 
Judgmoit  bebig  demanded  fior  die  eaEoeea 
ovw  and  above  the  sum  admitted  to  be  doe 
to  plalnttfl  on  die  cause  of  action  sued  up- 
OD.  The  reply  acbnitted  diat  at  tbe  time 
and  place  menttoned  plaintiff  bad  boot  a 
mill  fbr  defendants,  but  alleged  that  It  was 
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Bu  built  under  and  by  vlrtae  of  a  written  con- 
truct,  and  not  otherwise.  A  copy  of  thla 
coutruct  waa  incorporated  Into  the  reply, 
and  waa  the  same  written  contract  made 
a.  part  of  tlie  answer.  Full  and  complete 
ptii-formance  of  the  same  by  the  plaiutiifl, 
except  aa  to  certain  changeB  by  mutual 
euusent,  and  an  acceptance  of  the  mill  by 
tleiendants,  was  averred,  and  that  the  lat- 
ter bad  paid  various  sums  to  plaintiff  as 
AgreeA  <m;  that  $2,000  was  paid  In  May, 
18U1,  and  that  a  balance  of  only  f666.6ti. 
evidenced  by  a  note  and  secured  by  a  real- 
estate  mortgage,  remained  unpaid.  The 
defendants  had  a  verdict  for  |2,75afl0,  and 
plaintiff  appeals  from  an  ordn  tefnaUic  a 
new  trtaL 

The  counsel  for  plaintiff  makes  20  assign- 
ments of  error,  but  these  need  not  be 
(llBcuBsed  separately,  for  the  principal  ques- 
tions are  whetiier  the  trial  court  mled 
correctly  when  it  allowed  the  defendants 
to  go  Into  the  all^'ed  breach  of  contract, 
and  whether  there  waa  evidence  reasona- 
bly tending  to  support  the  verdict  The 
nrwt  of  these  questions  is  raised  by  several 
of  the  assignments,  it  being  contended  by 
plaintlfl's  counsel  that  the  allegations  of  the 
uuawer  were  Insullicdeut  to  constitute  a 
c-ounterclalm  or  defense.  These  allegations 
are  not  in  the  best  form,  and  are  some- 
what indefinite,  it  is  difficult  to  under- 
stand the  purpose  for  which  the  averments 
iu  reapect  to  the  securing  of  the  firm's  fdg- 
DUture  to  the  written  contract  by  means  of 
false  and  fraudulent  representations  were 
Introduced  Into  the  answer,  for  these  aver- 
ments were  entirely  lirauffldeut,  if  upon  the 
triiU  defendants  intendtMl  to  rely  upon  sucli 
a  defense.  But  we  think  that,  takhig  the 
whole  answer,  it  Is  apparent  that  there  waa 
uo  substantial  difference  between  the  oral 
contract  as  stated  tuereln  and  the  written 
contract  as  set  forth  In  the  answer  by  the 
defendants,  and  reiterated  by  the  plaintiff  In 
his  reply.  The  allegations  of  the  answer 
clearly  indicated  ttiat  no  reliance  waa  to 
be  placed  upon  the  charge  of  fraud  in  re- 
spect to  the  written  contract,  and  that  it 
was  the  conditions  of  tills  contract  which 
dt^fendants  complained  had  not  been  com- 
plied with  by  the  plaintiff,  to  their  damage. 
It  Is  apparent  that  all  avermsn'te  in  the  an- 
swer in  reject  to  the  oral  contract  were 
so  Irrelevant  and  redundant  that  they 
should  have  been  stricken  out  on  motion. 
In  fact,  almost  at  the  outset  of  the  trial, 
counsel  for  defendants  announced  to  the 
court  that  they  relied  entirely  on  a  breach 
of  the  written  contract.  But  It  Is  urged  that 
It  was  not  alleged  In  the  answer  that  the 
mill  was  btiUt  under  either  the  oral  or 
written  contract  set  out  therein.  But  the 
making  of  the  written  contract  was  ad- 
mitted by  tlie  repl>-,  and  this  admis^on 
nns  coupled  with  the  posltlre  allegation 
that  imder  this  contract,  and  not  otherwise, 
did  the  platartiff  build  tike  mUl  In  contro- 


versy. If  there  was  a  defbct  In  the  an- 
swer In  this  respect.  It  waa  cured  by  tUn 

averment  In  the  reply. 

The  plaintiff's  counsel  contends  that  un- 
der the  allegations  of  the  answer  no  testl- 
mony  should  have  been  received  concern- 
ing the  capacity  of  the  boiler.  By  the  tenaa 
of  the  contract  plaintiff  was  to  furnish  an 
automatic  cut-off  eriglue  capable  of  devd.- 
oplng  45  horse  [>ower,  with  a  boiler  ca- 
pable of  developing  steam  for  a  50  horse 
power.  It  may  be,  as  argued,  that  there  !• 
a  vast  difference  between  agreeing  to  fur^ 
niah  a  50  horse  power  boiler  and  agreeing 
to  furnish  a  boiler  which  will  develop  stenm 
for  50  horse  power;  but  to  the  ordinary 
mind  the  difference  is  not  perfectly  plain. 
The  power  or  capacity  of  a  boiler  as  well 
as  of  an  engine  Is  commonly  referred  t» 
In  the  language  foimd  In  the  allegation.  At 
any  rate,  the  (Ejection  to  the  testimony  rel- 
ative to  the  capacity  of  the  iM^er  was  m> 
general  that  the  court  below  did  not  have 
its  attention  called  to  the  distinction  claimed 
In  form  of  expression.  One  at  plaintiff's 
witnesses  as  to  the  capacity  of  the  mill 
had  been  in  def^dant's  employ  as  a  miller 
hi  the  mill  In  controversy.  Ue  testified  as 
to  the  number  of  barrels  of  flour  made  by 
him  per  day  while  making  a  test  of  its  ca- 
pacity. On  the  cross^zamlnatlon  he  was 
asked  whose  wheat  he  was  grinding  at  the 
time,  and  If  It  was  not  wheat  belonging  to 
one  Derby.  To  these  questions  plaintiff's 
counsel  objected,  and  he  also  protested 
against  proof  being  made  subsequently  that 
the  flour  manufactmed  at  that  time  was  ot 
an  inferior  quality.  The  witness  had  tes- 
tified that  in  making  the  test  he  ground 
flour  at  the  rate  of  eo  barrels  a  day,  and  ot 
first-class  quality.  It  was  competent  to 
show  whose  wheat  he  used  on  this  occasion 
to  lay  the  foundation  for  showing  the  qual- 
ity of  the  flour  made  and  claimed  by  him 
to  have  been  first  class,  and,  of  oourse,  it 
was  proper  to  contradict  him  as  to  tiie 
quality  of  the  flour. 

There  is  nothing  in  plalntltTs  claim  that 
defendants  waived  their  right  to  recover 
damages.  The  court  fully  and  fairly  stated 
the  law  pertaining  t-j  the  subject  of  waiver 
as  applicable  to  the  facts,  and  plaintiff  has 
no  cause  for  complaint  on  this  feature  ox 
the  case. 

The  charge  as  given  by  the  court  was 
based  largely  on  requests  prepared  and  pre- 
sented by  plaintiff's  counseL  It  was  a  clear 
and  comprehensive  statement  of  the  princi- 
ples which  should  govern  the  Jury  when 
determining  the  facts,  and  certainly  was 
not  unfavorable  to  plaintiff.  It  Is  not  Im- 
probable that  the  weight  of  the  evidence 
was  also  In  his  favor,  but  we  do  not  con- 
ciur  In  the  assertion  of  counsel  that  the  ver- 
dict, both  as  to  general  results  and  as  to 
the  amount  of  damages,  was  wholly  un- 
supported by  the  proofs.  On  both  of  these 
points  there  waa  evidence  snffldent  to  war- 
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nnt  tlte  condndon  ot  the  Jury.   Hie  dam- 
aget  awarded  seem  to  have  been  all  that 
the  GTldence  would  JustUy.  but  va  cannot 
waj  the  amount  was  exouAre. 
Order  affirmed. 

TANDBBBURGH.  J.,  absent,  did  not  sit 


•  SHBPARD  T.  GARPBNTBR. 
(Sopreme  Gout  of  MinneMta.  July  18.  1888.) 

COKTHAOT— CBBTAIKTT. 

1.  Ao  aereement  to  enter  into  a  contract  In 
the  fntnre,  in  order  to  be  enforceable,  most  ex- 
presR  all  the  material  and  esaential  terms  of 
sach  fntnre  contract,  and  not  leave  any  of  them 
to  be  asreed  on  in  the  future. 

2.  A  certain  contract  to  enter  Into  a  fntnre 
contract  considered,  and  hdd  to  leave  material 
terms  for  future  agreement. 

(8f  Uabns  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Lochren  and  Hooker,  Judges. 

Action  on  a  contract  by  Eugene  8.  Shep- 
ard  against  Herbert  M.  Carpenter.  Defend- 
ant had  Judgment,  and  plaintiff  appeals. 
Affirmed. 

Xarcabee  &  Gammons,  for  appellant  W. 
K  Torria,  fbr  respondent. 

OILPILLAN,  a  J.  A  contract  between 
two  persons,  upon  a  valid  consideratlwi, 
that  they  will,  at  some  spedfled  time  in 
the  future,  at  the  election  of  one  of  them, 
enter  into  a  particular  contract,  specifying 
its  terms,  Is  undoubtedly  binding,  and  upon 
a  breach  thereof  the  party  having  the  elec- 
tion or  option  may  recover  as  damages 
what  such  particular  contract,  to  be  en- 
tered Into,  would  have  been  worth  to  him* 
if  made.  But  an  agreement  that  they  will 
in  the  future  make  such  contract  as  they 
may  then  agree  upon  amoimts  to  nothing. 
An  agreement  to  enter  into  negotiations, 
and  agree  upon  the  terms  of  a  contract.  If 
they  can,  cannot  be  mode  the  basis  of  a 
cause  of  action.  There  would  be  no  way 
by  which  court  could  determine  what 
sort  of  a  contract  the  negotiations  would 
result  in;  no  rule  by  which  the  court  could 
ascertain  whether  any,  or,  if  so,  what,  dam- 
ages might  follow  a  refusal  to  enter  into 
such  future  contract  So,  to  be  enforce- 
able, a  contract  to  enter  into  a  future  con- 
tract must  specify  all  Its  material  and  es- 
sential terms,  and  leave  none  to  be  agreed 
upon  as  the  result  of  future  negotiations. 

The  agreement  herein  sued  on  leaves  es- 
sential terms  of  the  future  contract  to  be 
fixed  by  future  agreem^it  It  clearly  con- 
templated that  the  logs  to  be  cut  and  hauled 
should  be  delivered  at  some  one  place,  but 
it  does  not  specify  what  place,  but  instead 
thereof  provides  that  the  (future)  contract 
shall  bo  for  plaintiff  to  cut  into  logs,  "haul 
and  d(?Uver  at  the  biiom  or  other  place  of 
deliveir,  to  be  tn  and  by  said  contract 


agreed  npcm,"  without  Indicating  what 
boom,  or  where  it  may  be.  The  place  of 
delivery  was  manifestly  left  to  be  agreed 
on,  and,  when  agreed  on,  inserted  in  the 
future  cmtract  How  payments  were  to  be 
made  by  plaintiff  for  logs  sold  by  him  was 
a  matter  of  serious  importance,  but  all  the 
contraot  says  of  It  Is:  "One-third  of  the 
selling  price  thereof.  In  cash,  to  be  paid 

within    days  after  such  sale  shall  be 

made."  It  Is  manifest  tiie  parties  intended 
the  future  contract  to  specify  the  number 
of  days  within  which  payment  or  payments 
were  to  be  made,  but  that  they  had  not 
agreed  on  the  number  of  days,  and  so  left 
it  to  be  agreed  on  and  inserted  In  the 
tatuxe  contract  A  perhaps  stlU  more  Impor- 
tant matter  was  within  wliat  time  the  logs 
should  be  cut.  All  the  contract  says  of  that 
Is  "that  the  amount  of  timber  or  logs  to 
be  cut  In  any  one  year  shall  be  agreed  nptm, 
and  be  expressed  in  said  contract"  Where 
a  final  contract  falls  to  express  some  mat- 
ter, as,  for  Instance,  a  time  for  payment 
the  law  may  imply  the  intention  of  the 
parties;  but,  where  a  prdimlnary  contract 
leaves  certain  terms  to  be  agreed  upon  for 
the  purpose  of  a  final  contract,  there  can  be 
no  Implication  of  what  the  parties  will  agree 
upon.  Jndgmait  affirmed. 


FiflTKHSON  T.  ST.  PAUL  CTTT  RT.  GO. 
(Supreme  Court  of  Minnesota.  Joly  13,  1893.) 
Stbeet  Railway  Cohfanibb  —  Collision  with 

VsaiRLB—  NBQI.IOBHCB — Qt'SSTIOK  POK  JORT. 

JUvidenee  hdd  to  make  a  ohs  pnqwr  to 
submit  to  the  jury. 

(Syllabna  by  the  Court) 

Appeal  from  district  court  Bamser  oonn- 
ty;  Egan,  Judge. 

Action  for  personal  Injuries  by  EUa  O.  Pe- 
terson against  the  St.  Paul  CUs  Railway 
Company.  Defendant  bad  judgment,  and 
from  an  otOer  granting  a  new  trial  it  ap- 
peals. Affirmed. 

McCafferty  &  Noyes,  for  appellant.  1.  L. 
Uaodonald,  for  respondent 

GUiFIUiAN,  C.  J.  He  action  was  for 
an  injury  to  the  person  In  a  colli^on  between 
an  electric  street-railway  car  and  a  buggy  tn 
whidi  plalntltr  was  riding  in  the  city  of  St 
PauL  Upon  the  close  of  the  evidence  the 
trial  court  directed  a  verdict  for  the  defend- 
ant, but  afterwards,  on  plfUntUTs  motion, 
ordered  a  new  trial,  on  the  ground  that  the 
evidence  made  a  case  proper  to  submit  to 
the  jury.  In  this  die  court  was  rb(ht  The 
testimony  on  the  part  of  the  plaintiff  as  to 
how  the  collision  occurred  wns  obscure  and 
not  precise,  but  It  may  be  gathered  from  It 
that,  as  plaintiff  was  riding  down  West 
Seventh  street  from  St.  Peter  towards  Wa- 
baslia  street  that  part  of  the  street  being 
thm  much  crowded  with  Tehldea,  so  that 
the  pass  was  narrow,  maldnx  It  dllBnilt  tor 
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cbe  lmgs7  to  tnm  to  ttie  ri^t  or  left,  «  oar 
coming  rapidly  down  West  Serentb  street 
tt^bid  the  Imggy  atrnck  one  of  Its  vrticcls. 
and  caused  plalntUTs  tai^ury-  Had  the  Jury 
accepted  sudi  as  the  fhcts,  tli^  miglit,  tmder 
tbe  dreomstances,  have  found  defendant  was 
and  plaintiff  was  not  negligent.  On  the 
otbor  hand,  the  testtmony  on  the  put  of  tbe 
defendant  was  dearer  and  more  d^lnlte,  and 
perhaps  more  rallaMe,  than  that  on  the  part 
of  the  plaintiff;  and  that  testimony  Indicated 
tliat;  as  the  car  was  mOTlng  lUone  at  tbe 
rate  of  about  three  miles  an  hour.  Ae  ImgKy* 
either  from  the  want  of  edf-pOBsesslon  or 
<>f  Incompetency  to  handle  a  horaf»  on  tiie 
part  of  its  drlTer,  iras  booked  suddenly 
niicatast  the  car.  Which  was  tbe  correct  rer- 
don  of  the  facts  was  for  the  Jury  to  deter- 
(olne.  Order  affirmed. 


SEYMOUR  r.  CHICAOO  GUARANTT 
VTjND  LIPK  00. 

(Snpreme  Conrt  of  Mlnpesota*  Jnly  13,  1803.) 

ItlPB    IkSDHAXUS  —  Blt8>TlTttTI0X    OP   POUCT  BT 

A3I0TBEK  CoupAyr — Eppect  oy  Coxditions. 
A  poligr  of  Insarance  issned  by  defend- 
ant In  lien  of  tha  policy  of  another  insurance 
company,  pnrsnant  to  a  contract  between  the 
two  companlen.  constrned  in  oonnection  with 
that  contract. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Washington 
county;  Wllliston,  Judge. 

Action  by  Hanziah  D.  Seymour  against  the 
Chtcngo  Guaranty  Fund  Life  Company  on  a 
policy  of  life  Insurance.  Plaintiff  had  Judg- 
ment, and  defenc^mt  appeals.  Affirmed. 

KUer  A  Hao,  for  appellant  OUs  ft  God- 
frey, for  reqwndent 

QJLFILLAN,  a  J.  As  the  defendant's  ar* 
tides  of  incorporation  provide  that  certifi- 
cates (of  insurance)  will  be  issued  only  to  per- 
acKis  who  are  above  the  age  of  18  years  and 
not  above  the  age  of  60  years,  and  that  no 
perKHi  shall  become  a  member  of  the  cor- 
poration who  is  under  18  or  over  60  years  of 
age,  the  contract  of  insurance  with  George 
M.  Seymotur,  who,  when  the  certificate  was 
issued  to  him,  was  over  00  years  of  age,  and 
the  agreement  of  the  defendant  with  the 
Northwestern  Guaranty  Life  Insurance  Com- 
pany by  which  the  former  agreed  to  substi- 
tute Its  certificates  of  Insurance  for  those 
surrendered  to  It  by  the  holder  of  like  cer- 
tificates of  the  latter,  so  far  as  It  assumed  to 
bind  defendant  to  make  the  substitution  as 
to  persons  who  at  the  time  of  the  substitu- 
tion should  be  over  the  age  of  60,  and  ail 
certificates  substituted  In  such  cases,  were 
outside  of  the  purposes  for  which  defendant 
was  Incorporated.  They  were  ultra  vlrea 
But  there  are  few  rules  better  settled  or  more 
strongly  supported  by  authorities,  with  few- 
er exceptions,  In  this  country,  than  that 
when  a  contract  by  a  private  corporation, 
which  la  otherwise  unobjectionable,  has  been 


porfbrmed  <»i  one  itfde,  the  par^  wbidi  has 
received  and  retained  the  benefits .  of  such 
performance  aliaU  not  be  permitted  to  evade 
peiformance  on  the  ground  that  the  contract 
was  in  excess  of  tlie  purpose  for  which  the 
corporation  was  created.  The  rule  may  not 
be  strictly  logtcal.  but  It  prevents  a  great 
deal  of  injustice.  The  dedal ons  are  found 
referred  to  in  the  followlns  t«ct-bo(*B:  Mor. 
Prtr.  Corp.  (1st  Bd.)  i  100;  Beadi.  Frlv. 
Corp.  H  m-ffi6;  Field,  Prir.  Corp.  H  263-266; 
Spelling,  Prir.  0>rp^  |  766l  Seymour  bad 
fully  performed  the  contract  on  his  part, 
and  the  defendant  received  and  appropriated 
the  benefit  thereof  and  It  must  accordlns^ 
perform  on  its  part.  And  this  brings  the  case 
to  the  question  of  bow  modi  plaindfl  is  en- 
tttled  to  reoorer.  The  amoont  of  the  Insur- 
ance was  on  the  face  of  the  certificate  f5,- 
000.  But  the  articles  of  Incorporation  pro- 
vided for  the  creation  ot  a  geserre  fund,  hy 
deducting  from  the  face  of  any  policy  25  per 
cent  if  the  member  should  die  within  the 
first  year  fnnn  its  dote,  20  per  cent,  if  within 
the  second  year,  U  per  cent  If  within  tiie 
third,  10  per  cent  If  within  the  fourth,  and 
5  per  cent  If  within  the  fifth.  The  policy 
to  S^monr  cmitained  this  prvridcm:  "If 
this  policy  be  terndnated  by  death  on  or  be- 
fore the  first  anniversary  of  tbe  date  twreat" 
and  then  stating  the  percentage  to  be  deduct- 
ed in  case  of  death  within  the  several  years, 
respectively,  according  to  tlie  articles  of  in- 
corporation. The  policy  was  dated  Decem- 
ber 19, 18»1,  aitd  Seymour  died  April  11,  1882, 
BO  that  by  the  terms  of  tbe  pcdicy,  standing 
alone,  there  was  to  be  deducted  tbr  the  re- 
serve fond  25  per  cent  of  its  face,  to  wit, 
f 1,200.  The  policy,  however,  contained  this 
clause:  "This  certificate  is  issued  and  accept- 
ed In  lieu  of  the  certificate  issued  to  the  as- 
sured within  named  by  the  Northweatom 
Guaranty  Ufe  Insurance  Company  of  St. 
Paul,  Minn.,  and  in  consideration  thereof  the 
certificate  issued  by  said  Northwestern  Guar 
anty  Life  Insurance  Company  Is  liereby  sur- 
rendered, and  the  application,  statements, 
and  representations  made  therein  by  the  with- 
in named  assured  to  said  Northwestern  Goar 
anty  Life  Insurance  Company  for  such  Insur- 
ance shall  apply  to  and  become  a  part  of  this 
policy,  and  are  warranted  by  the  assured 
within  named  to  be  true."  This  recital  makes 
It  proper,  in  construing  the  policy,  to  Inquire 
into  its  origin,  and  the  nature  of  tbe  trans- 
action in  which  it  was  Issued.  It  appears 
that  tbe  substitution  of  policies  was  pursuant 
to  a  contract  between  this  defendant,  party- 
of  the  first  part  and  tbe  Northwestern  Com- 
pany, party  of  the  second  part,  which  pro- 
vided for  the  defendant  taking  up  and  con- 
tinuing the  insurance  by  the  Northwestern 
Company,  which  was  agreed  to  be  effected 
by  each  holder  of  a  policy  in  the  Northwest- 
em  surrendering  It  to  defmdant  and  the  de- 
fendant issuing  In  lieu  thereof  its  policy  for 
the  same  amoimt,  based  on  the  original  ap- 
plication to  the  Northwestern,  and  the  con- 
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tract  contained  thte  covenant  on  the  part  of 
defendant:  "And  further  agree  that  the  hold- 
er of  fuch  gabstltuted  pc^cy,  who  ahaJl  com- 
ply with  the  terms  and  conditions  tbereof, 
shall  be  entitled  to  all  the  contracts,  rij^ts, 
pilrllet^,  and  protections  that  such  bolder 
would  have  had  had  he  taken  out  a  policy 
from  the  first  party  in  the  first  instance." 
TiOa  we  constme  to  mean.  In  brief,  that,  so 
far  as  mle^t  affect  any  rlgbts  under  it,  the 
substituted  policy  should  be  deemed  to  have 
been  Issued  at  the  date  <a  the  sorrcoidered 
policy  of  the  Nortbweatem;  that  is,  each 
policy  taken  in  substitution  should  stand  and 
be  construed  as  thous^  issued  and  dated  at 
the  date  of  the  surrendered  ptdlcy-  The 
policy  to  Seymour  was  issned  to  carry  out, 
BO  far  as  he  was  concerned,  that  agroement, 
and  to  determine  the  effect  of  the  policy  and 
the  rii^ts  of  the  assured  under  it  it  may  be 
read  in  c(»uiecUon  with  the  oonttact  porsoant 
to  which  It  iras  Issned.  It  Is  to  be  ptesomed 
tihat  the  parties  intended  the  policy  to  be 
construed  (If  possible)  cimslstratly  with  the 
contract;  and  as  this  was  not  and  does  not 
purport  to  be  an  ori^al  Insuramm,  but 
rather  the  continuation  of  Insnnmce  effected 
1^  a  prerious  policy,  there  is  no  difflcnily  in 
construing  the  words,  "and  if  this  policy  shall 
be  terminated  by  death  before  the  first  anni- 
Tersaiy  of  Ihe  date  hereof,"  to  refer,  not  to 
the  date  of  the  substittttlMi,  tmt  ot  the  pcdlcy 
of  which  this  is  a  oontlnnation.  So  construr 
ittg  It  preserves  to  the  lioldar  tba  rii^ts  as- 
sured to  him  by  the  contract  between  the 
two  companies,  to  preserve  which  this  policy 
was  suhstltnted  for  the  other.  To  construe 
it  al<me  and  by  the  letter,  these  rights  would 
be  defeated.  Seymour's  policy  In  the  North- 
western was  Issued  and  dated  July  27.  1888, 
so  that  by  the  terms  of  the  contract  between 
the  two  companies  and  of  this  policy.  If  It 
is  to  be  deemed  as  Issued  of  the  date  of  the 
oiistnal  policy,  there  could  be  deducted  but 
10  per  cent  of  the  face  of  the  policy. 
Order  affirmed. 


DAVIS  et  al.  r.  JAUOBT. 
(Siqareme  Court  of  Minnesota.  July  13,  1893.) 

LUIDLORD  AKD  TlKAHT  —  AOTIOH  FOK  RSNT— Bvi- 
DBXCE. 

1.  Where  parties  consent  to  try  their  caase 
below  on  a  particular  theory  of  what  the  law 
of  the  cane  Is,  though  it  be  ^roneona,  they 
cannot  complain.  If  the  result  be  correct  ac- 
cording to  that  theory. 

2.  Evidence  held  to  austaln  the  verdict. 

3.  Various  aRsi;?nment8  of  KTor,  of  no 
general  interest,  dispoaed  of. 

(SyUabos  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Smith,  Judge. 

Action  hyU.O.  Davis  and  ofliers,  partnoa 
as  D.  C.  Davis  &  Sons,  agnlnst  Fanny  O. 
Jacol^,  doing  business  mider  the  firm  name 
of  Citizens'  Fuel  Company,  to  recover  rent. 
Defendant  liad  Judgment,  and  plaintiffs  Kp- 
peal.  Affirmed. 


Welsh.  Botkln  &  Welsh,  for  appeUants.  S. 
H^ecs,  fear  respondent 

OILFUiLAN,  a  J.  Action  for  rent  Plain- 
tiffs owned  a  wood  and  coal  yard  in  Ulnne- 
apolia,  and  May  15, 1880,  rented  the  same  to 
defendant  for  two  years,  to  commence  July 
1,  1391,  at  the  rent  ot  94S0  per  year,  quar- 
terly in  advance,  ^e  dtf<»dant  paid  the 
first  quarter's  rent,  and  the  action  to  for  the 
succeeding  finir  quarters*  rent  ▲  tenant 
of  platotifCs,  whose  term,  as  we  Infer,  ex- 
pired ^en  defendant's  term  commenced, 
appears  to  have  oontlnned  In  possession  after 
that  term.  The  cause  was  tried  bdow  on  the 
theory  that  it  was  the  plaintlfCs'  duty  to  put 
defendant  in  possessloo.  and  it,  by  reason  of 
such  possession  by  tbe  former  tenant,  de- 
fendant was  unable  to  get  actual  poeBeslOD. 
she  was  absolved  from  the  oUigatlon  to  pay 
rent,  and  mi{^t  abandon  the  lease,  ^nie 
court,  without  objection  from  either  party, 
submitted  the  case  to  Ae  Jury  upon  that 
tiieoiy,  and  the  evidence  Introduced  on  both 
sides  dtows  sndi  to  have  been  tb»  theory 
In  the  minds  of  both  parties  tSmni^  flw 
trial  The  only  request  by  plaintiffs  ftir  in- 
structions to  fhe  July  was  based  on  snch 
theory.  When  parties  consent  to  try  their 
ecse  upon  a  cotaln  theory  of  wbat  the  law 
Is,  though  It  be  erroneous,  they  cannot  emu- 
plain  at  the  result  If  it  be  correct  according 
to  that  theory.  So  we  need  not  Inquire 
whethw  the  theoiy  was  rlg^t  or  wrong, 
but  only  whether  ibere  was  any  error,  as- 
suming It  to  have  been  right 

On  the  question  whether  the  former  tenant 
continued  in  possesion  hy  emsent  of  defend- 
ant or  without  sndi  consmt  and  whettwr 
such  possession  excluded  def^tdant  from 
such  beneficial  possession  as,  under  the  lease, 
die  was  mtitled  to  have,  the  evidence  made 
a  fair  case  for  the  Jury;  and  we  mnat  assam** 
ttiat  those  facts  were  found  In  favor  of  flie 
defendant,  and,  according  to  the  Oieory  of 
law  on  which  the  case  was  tried,  such  being 
tba  facts;  she  had  a  right  to  abandon  the 
lease.  The  fftet  ttiat  she  tried.  In^ectnaBy, 
to  get  posaesBlon  from  the  former  tenant 
and  tried,  nosuccessfully,  to  teat  tbe  prem- 
ises to  him,  and  that  pencUng  such  effort, 
and  before  she  knew  thst  plain tUCs  had 
re-rented  flie  premises  to  such  former  ten- 
ants, she  paid  to  them  the  flmt  qiiarter*s 
rent,  was  not  a  waiver  of  her  right  to  be 
put  in  posBeesion  by  them,  {assuming  it  to 
have  been  their  dn^  to  put  her  In  poamcs 
slon,)  nor  could  any  estoppel  to  assert  that 
right  agoiiwt  them  be  based  on  those  facts. 

The  defendant  asrsdnst  plalntlflb*  obJectloiL 
was  pavdttMl  to  prove  that  about  tike  time 
her  term  commenced  she  rented  the  premises 
to  another  at  fOOO  a  year,  and  that  b«- 
leesee,  finding  that  he  could  not  get  poases- 
sicm.  threw  up  his  lease.  As  plaintlfPs'  the- 
ory was  that  because  defendant  unjustlfl- 
ably  refused  to  abide  by  her  lease,  tltey  had 
a  light  to  rent  the  premises  for  sodi  rent  as. 
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with  reafonable  diligence,  tiiey  coold  get, 
nod  hold  defendant  for  the  dlffenuce.  It  was 
-competent  for  defendant  to  prove  that  th^ 
■could  hare  been  rented  fbr  more  than  i^aln- 
ttlTB  re-rmted  iSnem  at,  ($25  per  immtti,) 
though  not  to  prove  the  tenna  of  a  partle- 
alar  contract.  But,  Uion^  the  evidence  maj 
liava  been  strfctly  hiadintaritfle«  we  do  not 
see  how  It  conld  h&ve  Influenced  tbm  ndnda 
of  the  Jury  upon  the  question  of  fact  on 
which  the  case  was  tried,  on  whldi,  ezctn- 
fllvdy,  It  was  submitted  1^  the  court  to  the 
Jury,  and  oa  which,  we  must  presume,  fhey 
bedded  it  and  consequently.  If  error,  it  was 
not  prejndldaL  We  do  not  see  anything 
worth  mmtlon  in  any  aaalcnment  ot  etrw 
not  covered  by  this  opinion.  Order  affirmed. 


<:H17RCH  of  ST.  OEOKOBI  OF  OLBNOOB 
V.  SUN  FIKB  OFFICE  CO.  OF  LON- 
DON. 

(Supreme  Conrt  of  Minnesota.  Jalj  14,  1360.) 

laHTKAKCB  —  CONDITIOX  Or  PoLlOT— AUDlTIOllAZi 
IXSUKAXCB. 

Hie  policy  of  insnraoce  here  sned  on 
eoDtalaed  a  condition  that  it  should  be  void 
if  the  assured  (plaintiff)  should  procure  other 
insuraoce  on  the  proper^.  After  the  iasning 
•of  this  policy  the  plaintiff  mortgaged  the 
premises  to  Been  re  a  loan  then  made,  and 
eoTenanted  in  the  mortgage  to  cause  the  pnm- 
«rty  to  be  insured,  and  that  the  policT  slionld 
be  made  MLjable  to  and  delivered  to  Oxe  mort- 
gagee. The  mortgagee  was  also  therebr  an- 
thorised  to  procore  insurance  at  plaintlfrs  ez- 
pen:ie  in  case  of  the  default  of  the  latter  so  to 
<lo.  Before  the  delivery  of  the  mortgage  the 
mortgagee  procured  such  insurance  (assnmed 
to  cover  the  interest  of  the  owner)  without  the 
knowledge  or  anthority  of  the  plaintiff,  and 
after  the  delivery  of  the  mortgage  the  mort- 
gagee by  mail  informed  the  plaintiff  merely 
that  be  had  procured  insurance  at  the  expense 
of  the  latter,  withholding  the  cost  of  it  from 
the  mon^  loaned.  Tlie  plaintiff  was  not  in- 
formed and  did  not  luqelre  whether  the  insn^ 
ance  covered  Its  interest  as  owner  or  only  die 
interest  of  the  mortgagee,  which  would  not  con- 
stitute a  breach  of  the  policy  In  suit.  Hdd 
<1>  that  the  plaintiff  Is  not  to  be  deemed  to 
have  procured  the  additional  insurance; 
that  the  circumstances  did  not  Justify  the  con- 
■cinsion  that  by  acqnieacenee  or  ratiScatlon  the 
plaintiff  had  consented  to  or  adopted  the  in- 
surance as  one  covering  its  Interest  as  owner, 
the  plaintiff  having  no  Icnowlpdge  that  each 
was  the  nntnre  of  tne  insurance,  and  owing  no 
duty  to  this  defendant  to  inquire  as  to  the 
terms  of  the  ctmtraet  made  between  oOier 
parties. 

(Syltaboa  tv  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Cornish;,  Judge. 

Action  on  a  policy  of  insurance  by  the 
■Church  of  St  Geome  of  Glencoe  against  the 
Sun  Fire  Office  Company  of  London,  Bnc- 
land.  Plaintiff  bad  Judgment,  and  defend- 
ant appeals.  Affirmed. 

Ltisk,  Buan  &  Hadley  and  F.  C.  Stevens, 
t^Bmanud  C<Aen,  of  counsel.)  tor  appelant 
<X  D.  A  Thos.  D.  O'Brien,  for  respondent. 

DICKINSON,  J.  Tbta  la  an  action  upon 
«  policy  of  fire  insurance,  by  whldi.  In  Au- 


gust, 1801,  the  defendant  Insnred  tlie  dnmdi 
of  the  plaintiff  for  one  year  In  the  sum  of 
f5,(XtO.  The  bolUUng'  was  burned  in  March, 
18D2.  The  defense  Is  ttiat  tbe  condtttons 
of  the  policy  respecting  oth»  Insurance 
were  violated.  The  policy.  In  the  form  pre* 
scribed  under  the  laws  of  this  state,  con- 
fined this  proTlidon:  *rrhls  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hoeto,  ahall  be  void 
if  the  assured  now  has  or  ehall  hereafter 
make  or  procure  any  other  contract  of  In- 
Burance,  whether  valid  or  not,  on  property 
covered  in  whole  or  In  part  by  this  polity." 
Certain  other  insurance  waa  expressly  au- 
thorized, and  waa  inocured  by  the  plaintiff. 
Afterwuds.  to  February,  1882,  the  plaintiff 
negotiated  a  loan  of  95,000,  to  be  secured 
by  mortgage  on  this  property,  from  one 
Barrett,  residtaig  In  the  state  of  New  York. 
The  buslneBs  waa  conducted  on  the  part  of 
Barrett  by  Heesra  Co(diran  A  Walah,  of 
St  Paul,  In  this  state;  and  their  comunml* 
cations  with  the  plaintiff,  so  far  as  they  are 
important,  were  thnratdi  the  maU.  The 
mortgage  was  acknowledged  on  the  16th  of 
February,  recorded  in  MtiLeod  county  on  the 
19th.  and  not  until  the  latter  date,  at  least, 
is  it  to  be  r^rded  as  having  taken  effect  as 
by  delivery.  The  mortgage  contained  cove- 
nants to  the  effect  that  the  mortgagor 
would,  until  the  debt  should  be  paid,  cause 
the  building  to  be,  and  keep  the  same.  In- 
sured against  loss  by  fire  in  at  least  the  sum 
of  $6,000.  by  policy  or  policies  of  Insurance 
in  some  Insurance  company  or  companies 
approved  by  the  mortgagee;  all  tiollcies  of 
Insurance  thereon  to  be  made  payable  In 
ease  of  loss  to,  and  be  deposited  with,  the 
mortgagee;  and  that.  If  the  mortgagor 
should  fall  so  to  do,  the  mortgagee  might, 
without  notice,  effect  each  Insurance,  and 
the  money  paid  therefor  should  become  a 
part  of  the  mortgage  debt.  As  we  have 
said,  this  mortgage  does  not  appear  to  have 
taken  effect  by  delivery  beAne  February 
10th.  But  on  the  17th  of  that  montli,  Coch- 
ran &  Walsh,  the  ogenta  of  tiie  mortgagee, 
procured  two  poIlcLes  of  insurance  to  be 
issued,  one  the  Atlas  Insurance  Company, 
and  the  other  by  the  Orient  Insurance  Com- 
pany, each  for  the  sum  of  $5,000,  In  terms 
Insuring  the  idalntlff,  in  respect  to  this  prop- 
erty, for  the  period  of  five  years.  Attached 
to  those  poUdeB,  respectively,  and  forming 
parts  thereof,  were  clauses  providing  that 
the  loss  or  dama^,  if  any,  should  be  pay- 
able to  Barrett,  as  mortgagee,  as  Us  Int^- 
est  ml^t  appear.  There  was  a  mortgage 
subrogation  clause,  the  particular  jvovlslons 
and  effect  of  whl(^  we  do  not  deem  it  nec- 
essary to  consider.  Got^ran  &  Walsh  paid 
$150.  the  premiums  for  such  insurance,  and 
wltUidd  that  sum  from  the  amount  loaned 
by  Barrett  to  the  plaintUf.  In  procuring 
such  Insutaace  they  acted  as  s^nts  for 
Barrett,  and  they  received  and  always  re- 
tained the  policies  for  him.  On  the  aath  of 
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Febniary,  Cocliran  &  Walsh,  who  had  then 
received  the  mortgage,  already  recorded, 
wrote  to  the  representatlTe  of  the  plaintiff. 
Inclosing  a  statement  of  various  charges 
against  the  plaintiff  on  account  of  matters 
connected  with  the  making  of  the  loan, 
among  which  was  the  Item,  "Amount  paid 
Weed  &  Lawrence- for  Insurance,  J150.00." 
The  letter  referred  to  this  statement  as 
"showing  payment  of  Insmunce  bill."  In 
this  letter  was  Inclosed,  also,  a  check  for  the 
remainder  of  the  $5,000  loaned,  after  deduct- 
ing the  charges  there  stated.  This  communi- 
cation was  received  by  the  plaintiff.  No  re- 
sponse appears  to  have  been  made.  In  no 
other  way  was  any  notice  given  to  the  idaln- 
tlff  that  the  mortgagee,  or  his  agents,  had 
effected  the  Insurance  in  the  Atlas  and 
Orient  Companies;  and  the  plaintiff  does 
not  appear  to  have  been  Informed  as  to  the 
terms  or  form  of  such  insurance.  The  court 
directed  a  verdict  for  the  plaintiff.  On  this 
appeal  the  defendant  from  the  judg- 
ment the  case  Is  presented  by  a  bill  of  ex- 
ceptions from  which  we  have  drawn  ttie 
foregoing  statement  of  facts. 

We  win  assume.  In  favor  of  appellant, 
(wlthont  deciding  as  to  the  effect  of  the 
subrogation  <dause,)  that  the  policies  of  the 
Atlas  and  Orient  Companies  should  be  con- 
strued as  insuring  not  merely  the  interest 
of  the  mortgagee,  but  also  that  of  the  plain- 
tiff as  the  owner;  so  that,  If  the  latter  Is  to 
be  deemed  to  have  procured,  or  to  have  ac- 
cepted  the  benefit  of,  such  Insurance,  It 
would  violate  the  above-redted  condition  of 
the  policy  In  suit,  and  hence  avoid  the  same. 
Such,  however,  would  not  be  the  effect  of 
any  contract  of  insurance  which  might  have 
been  procured  by  the  mortgagee  insuring 
only  his  own  distinct  and  s^nrate  interest 
as  mortgagee,  so  that  payment  to  him  on- 
der  the  policy  would  not  have  tb»  effect  to 
extinguish  the  mortgage  debt,  but  only  to 
subrogate  the  Insurance  company  to  his 
Tl^ts  as  creditor  of  the  plaintiff.  Carpen- 
ter T.  Insorance  Ca,  16  Pet.  406,  SOI;  In> 
snrance  Go.  v.  Tyler,  16  Wend.  885,  399; 
Onest  V.  Insurance  Co.,  66  MidL  98,  33  N. 
W.  R^.  31;  Carpenter  t.  Insurance  Co.,  61 
Mich.  635.  28  N.  W.  Bep.  748;  Fox  T.  In- 
mrance  Ca,  B&  Me.  388. 

We  come,  then,  to  consider  whether  the 
plaintiff  can  be  deemed  to  have  procured  the 
additional  Insurance,  covering  its  Interest  aa 
owner.,  witiiln  the  meaning  of  the  condition 
In  the  policy  In  rait  Without  farther  com- 
ment upon  ttie  fbcts  above  stated,  it  Is  to 
be  said  that  the  plaintiff  did  not  Itself  pro- 
cure aacb  Insnrance,  nor,  when  Godkran  ft 
Walsh  loocured  It,  had  the  plaintiff  author- 
ized than  to  do  sok  Without  any  breach  of 
obligation  on  the  part  of  the  plaintiff  to 
procure  insunince,  and  even  before  the  de- 
livery of  the  mortg^  creating  soch  an  ob- 
ligation, the  insurance  had  beoi  procured 
by  title  Mwta  of  the  mortgagee,  without  the 
previous  knowledge  or  consent  of  ihe  pl&ln- 
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tiff.  Hence,  when  that  insurance  was  ef- 
fected. It  could  not  be  said  to  have  been 
procured  by  the  plaintiff.  Its  action,  con- 
sent, or  authority  w^  not  Involved  in  the 
transaction.  But  subsequent  ratlflcatlon 
would  have  had  the  same  effect  as  prior  au- 
thority. The  purpose  of  the  condition  In  the 
policy  In  suit  was  to  limit  the  amount  of 
insurance,  so  that  the  i^alntiff  should  con- 
tinue to  have  an  Interest  -In  the  preserva- 
tion of  the  property.  Funke  v.  Association. 
29  Mhm.  347,  352,  13  N.  W.  Bep.  164.  Sucb 
being  the  purpose,  it  could  make  no  substan- 
tial dlfferraice  whether  the  plain  tiff  should 
directly  procure  other  insurance,  or  should 
ratify  and  adopt,  for  Its  own  benefit,  the  ac- 
tion of  another  person  who  should  have  pro- 
cured insurance  in  Its  name,  and  in  terms 
beneficial  to  It  But  we  think  the  case  falls 
short  of  showing  any  such  ratification  as 
would  have  Justlfled  the  Inference  that  the 
plaintiff  had  consented  to  additional  Insur- 
ance of  its  interest  In  the  property  as  owner. 

Is  to  be  conceded  that  the  plaintiff,  when 
Informed  by  the  letter  of  the  agents  of  the 
mortgagee  that  they  had  effected  an  Insur- 
ance, must  have  understood  that  they  had 
done  this  for  the  protection  of  their  princi- 
pal, the  mortgagee;  and  the  failure  of  the 
plaintiff  to  express  any  dissent  may  have 
Justlfled  the  Inference  that  it  consented  to 
such  an  insurance,— that  Is,  an  Insurance  for 
the  benefit  of  the  mortgagee.  But  the  in- 
ference that  the  plaintiff  consented  to  or 
adopted  or  ratified  the  additional  insorance 
as  one  covering  its  Interest  as  owner,  witit 
the  legal  effect  of  avoiding  the  Insurance 
which  It  had  previously  procured  for  Its  own 
benefit  ia  not  Jnatifled,  unless,  at  least  tiie 
plaintiff  ^ther  knew  that  such  was  the  na- 
ture of  the  insurance,  or  had  such  notice  of 
the  tact  that  by  reason  of  some  duty  towards 
this  def«idant  It  was  required  to  moke  in- 
quiry concerning  it  Aa  we  have  said,  the 
plaintiff  did  not  know  the  fact;  and  al- 
thau{^  It  might  have  had  reason  to  rapposc 
It  possible,  or  even  probable,  that  the  In- 
surance effected  for  the  benefit  of  the  mort- 
g^iee  mi^t  be  In  muHL  form  as  to  also  In- 
to the  ben^t  ot  the  plahitifC,  yet  the 
plaintiff  was  under  no  obligation  or  duty, 
as  respects  this  defendant  to  make  Inqulr^- 
respectlng  Out  mattw.  The  Insurance  had 
been  procured  from  other  companies,  not 
the  plaintiff,  nor  by  Its  authority,  but  by 
a  tUrd  par^.  The  meaee  failure  of  the  plain- 
tiff, under  the  circumstances,  to  r^udiate 
tiie  action  of  Gocluan  ft  Walsh,  acting  as 
agmts  fbr,  and  for  the  bmefit  of,  another 
person,  the  mortgagee,  would  not  amount 
to  an  acceptance  ot  the  contract  so  for  as 
It  might  constitute  an  Insnrance  of  its  inters 
est  If  the  plaintiff  was  willing  to  pay  for 
the  Insurance  for  the  boiefit  of  the  mortga- 
gee, as  in  fact  it  agreed  to  do,  its  relations 
to  Uie  mortgagee  did  not  require  It  to  make 
inquiry  as  to  the  fbrm  of  the  poUdes.  It 
was  aMntfi  that  the  mortgagee  who  bad 
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taken  them  out  was  satisfied  with  them. 
Nor  did  the  drcamstances  make  It  the  duty 
of  Oie  plaintiff  towiuda  this  defendant  a 
atrangw  to  those  contracts,  to  Inqniie  and 
■ee  to  It  that  the  anbsequent  insurance  wns 
not  In  sock  a  fonn  that,  If  tlie  plaintiff 
should  consent  to  or  ratify  the  same,  it 
(plaintiff)  mi^t  tllalm  some  benefit  there- 
from. It  Is  eooa^  that  the  plaintiff  neither 
procored  such  an^tnsurance,  nor  anthoilzed 
It,  nor  knew  that  It  had  been  procured;  nor 
ever  son^t  or  contemplated*  so  far  as  ap- 
pears, any  benefit  to  itself  therefrom.  The 
liurden  ct  proving  mtlflcatltm  was  on  tke  de- 
fendant, and  we  think  that  the  cose  falls 
short  of  showlnK  It.  Hence  we  conclude 
that  the  case  did  not  show  any  Tiolation  of 
the  omdltlon  iq^n  which  the  defense  rests, 
and  that  the  court  was  ii|ht  in  directing  a 
verdict  for  the  plaintiff.  Judgment  affirmed. 

VAKDBRBUBGH,  J.,  did  not  slt^  being 
absent  by  reason  of  stcknees. 


SCHAP8  et  aL  T.  LBHNBS.  SAMB  T. 

KULZBR.  SAMB  T.DIBDBRIOH. 
(Supreme  ConrC  of  Minnesota.'  Jo^  14,  180S.) 
SV)>VT— CAMCBUHe  Desm— Mkktal  Capacitt 

or  OeAKTOR— EVIDBNOB. 

ErldeDce  held  to  justify  the  findings. 
The  mere  fact  that  one  of  the  parties  to  a  cod- 
trvct  was  ioHane  (he  not  having  been  so  ad- 
judged by  jodidal  proceedings)  does  not  render 
the  contract  void,  out  at  most  only  voidable, 
and  constitutes  no  ground  for  setting  it  aside 
where  the  other  party  had  no  notice  of  the  in- 
sanity, and  derived  do  inequitable  advantage 
from  it,  and  where  the  parties  cannot  be  placed 
in  statn  quo. 
(SyUabuB  by  the  Court.} 

Appeal  from  district  ooort,  Steams  coun- 
ty; Searle,  Jodge^ 

Three  aotiona  to  set  aside  certain  convey- 
ancee,— Peter  Joseph  Schaps  and  others 
against  Jos^dt  Lehnw;  the  same  plaAn  tiffs 
against  Jc^m  O.  Knlser,  and  the  same  jriaixH 
tiffs  against  Mary  IHederteh.  Prom  the 
Judgment  entered*  plaintiffs  appeal  in  each 
case.  Affirmed. 

N.  H.  Miner,  for  appellants.  BroCkort  ft 
Brower,  for  reepondmta. 

MITCHELL,  J.  Hiese  acU<His  were 
brought  to  set  a&ide  certain  conveyances, 
which  ft  was  alleged  that  the  defOHlants 
had  severally  obtained  from  the  (dolotiff 
without  oon^omtion,  by  fraud  and  duress, 
while  he  was  Insane,  and  Inoapable  of  trans- 
acting businees.  It  appears  the  plaintiff  was 
the  owner  of  a  fiouring  mill,  which  required 
to  be  repaired  or  "rebuilt."  In  the  spring 
of  1SS8  be  was  committed  to  the  hospital 
for  the  Insane  at  St.  Peter,  presumably  un- 
der the  provisions  of  (Sen.  St.  1878,  c  35. 
{  21;  and  abtntt  the  same  time  liis  wife 
was  appointed  guardian  of  his  estate,  pre- 
sumably under  the  provisions  tut  Qen.  St 


1878,  a  09^  I  8.  While  h*  was  eoDlliied  at 
St  Peter,  and  Us  estate  under  goardlan- 
ship,  his  wife  Totally  agreed  with  the  de- 
feodante  that  If  Oiey  wonU  proeeed  and 
expend  the  mooey  necessary  to  make  the 
needed  Improvemeats  in  the  mill  they  should 
have  couTeyanoeB  of  on  undivided  half  of  the 
property.  In  pumanoe  of  this  arrange* 
ment  tb^  made  the  propoaed  Improvemaita 
at  a  cash  outlay  c£  ¥3,9B0,  be^des  their  own 
labor  for  several  months,  thereby  Increos* 
Ing  the  value  of  the  property,  as  the  oourt 
finds,  fSiOOa  On  May  8,  1889,  plalntlfl  was 
locally  dlscha^ed  trom  the  hospital  at  St 
Peter,  and  oo  the  19th  of  June  following 
the  probate  court  dlscfliarged  the  guardian  of 
his  estaite.-  On  Jime  25th,  tbB  plaintiff,  In 
pnzsuance  and  In  execatioa  «f  the  verbal 
agreement  made  by  his  wife  with  defend- 
ants, executed  the  conveyances  which  it  is 
here  sought  to  set  aslda  The  issues  of  fact 
wne  tried  partly  by  a  Jury  and  partly  by 
the  oourt  Tbm  findings  are  to  the  effect 
that  at  the  time  plaintiff  signed  the  deeds 
h«  was  "of  onsonnd  nUnd,  and  Incapable  of 
mwfcit^  aatd  deeds  and  of  transacting  busi- 
ness of  that  Impmrtance, '  but  that  the  deeds 
were  not  obtained  fraud,  duress,  or  Xij 
taking  undue  advantage  of  plaintiff,  bnt 
that  the  defendant  mode  the  improvements 
in  the  mill  In  good  faith,  and  recdved  the 
deeds  without  knowledge  of  the  fact  that 
plaintiff  was  insane,  and  Incapable  of  trtauh 
acting  buslneee  of  that  character.  The 
Judgment  ordered  was  that  upon  payment 
by  plaintiff  to  dcDuidant  of  93,000,  the 
amount  to  which  toe  Improvements  had  «i- 
hanced  the  value  -tf  the  pn^nrty,  within  00 
days,  the  deed  should  be  set  atdde  and  can- 
celed; otbwwise  to  stand  affirmed  and  in 
full  force  and  effect 

Plaintiff's  asaignments  of  error  all  go  to 
the  pohit  either  that  certain  findings  of  fact 
were  not  Justified  by  the  evidence,  or  that 
the  oon<du8lons  of  law  were  not  supportsd 
by  the  flTwiinpi,  ibe  principal  finding  com- 
plained ot  is  the  one  to  tiie  effect  that  when 
the  defendants  obtnired  the  deeds  they  had 
no  knowledge  of  the  fact  that  plaintiff  was 
thai  Insane,  and  incapable  of  transacting 
business  of  that  nature.  We  have  searched 
the  record  In  vain  for  evidence  that  defmd* 
ants  had  any  such  knowledge^  and  the  bur- 
den of  proof  was  on  the  plaintiff  who  a» 
sailed  tile  deeds.  It  does  appear  that  they 
knew  that  the  plaintiff  bod  hem  oonvmltted 
to  the  hospital  for  treatment,  but  this  was 
no  evidence  of  mental  Incapacity  to  make 
contracts.  Knox  v.  Haog,  48  Minn.  58,  50 
N.  W.  Rep.  034.  And,  evm  if  they  knew 
that  he  was  Incapable  of  making  contracts 
during  the  time  he  was  In  the  hospital.  It 
does  not  follow  that  they  knew  that  tiiis 
incapacity  omtinued  after  he  was  dis- 
charged, and  his  estate  discharged  from 
guardiansliip.  As  to  the  i>otnt  that  the 
deeds  were  without  consideration.  It  ts 
enou^  to  soy  that  while  the  otmtract  as- 
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flamed  to  be  made  by  the  wife  frttb  tin  de- 
fMidantB  was  ort^inally  r<AA^  both  mid^tbe 
statute  of  frauds  aud  also  because  not  wlth- 
ia.  the  scope  of  ber  authwHy,  yet,  U  Qie  hus- 
band subseqaecitly  ratified  it  by  cxecwting 
Gilt  deeds,  the  impioyementa  made  on  the 
property  ooostMnted  a.  good  and  adequate 
oonalderatioiL  Some  point  Is  made  as  to  a 
discrepancy  between  the  findtnga  of  fact 
and  the  admlaaloa  of  the  ozurwen  regarding 
the  value  of  tbe  property  before  and  after 
the  improvements  were  made;  but  the  ma- 
terial question  was  not  the  value  of  the 
property  at  these  dates,  but  how  much  had 
defendants'  expenditures  increased  its  rabie; 
and  up<Ki  that  qnestlosi  the  evidenoe  amply 
Jostifled  the  finding. 

A  point  Is  made  that  the  order  dlschaiv 
ging  the  guardian  oi  plalntUTs  estate  was 
absolutely  void,  because  made  wlthoot  a 
hearing.  The  use  scught  to  be  made  of  tbls 
Is  that  the  deed  of  an  insane  person,  wbile 
under  guardianship,  is  not  merely  voidable, 
but  abs<riutely  void.  But  tlieEe  is  no  as- 
idgnment  of  error  that  raises  this  point,  and, 
«ren  If  Uiere  was,  we  And  nothing  in  the 
record  to  support  it  l^e  oomplalnta  al- 
leged tiiat  the  discharge  of  tbe  guardian 
was  procured  by  fraud,  but  the  oourt  made 
no  finding  on  the  subject,  and  none  wna 
asked  for.  mierefore,  upon  the  findings, 
which  are  supported  by  the  evidence,  the 
«ase  stands  thus:  The  deeds  were  obtained 
by  the  defendants  In  good  faith  for  a  full 
and  adequate  conalderatioa,  without  knowl- 
edge of  platnticra  insanlly,  and  when  he 
was  nether  imder  guardianship  nor  found 
a  lunatic  by  any  Judicial  proceedings  then 
In  fc»^  The  general  nde,  botb  in  equity 
and  at  law,  is  that  Ibe  mere  fact  tbat  one 
of  the  parties  to  a  contract  is  bisane  (he 
not  having  been  found  to  be  a  lunatic  by 
Judicial  prooeedlnga)  does  not  render  the 
oontract  void,  but  at  most  only  Toidable, 
and  Is  no  ground  for  setting  it  a^e  where 
the  other  party  had  no  notice  of  the  Insan- 
ity, and  derived  no  Inequitable  advantage 
from  It,  and  where  the  parties  cannot  be 
pfcwMxl  tu  statu  quo.  As  defendants  do  not 
complain  of  tiie  Judgmoit,  it  la  not  neces- 
sary to  consider  whether  plaintiff  made  a 
•case  for  the  rescission  of  Hbsae  deeds,  even 
upon  the  oootlittoo  of  partial  reetltntlcHi; 
but  the  plaintltr  has  certainly  no  gitmnd 
for  complaint  that  the  court  required,  as 
a  condition  to  their  cancellation,  restltutlmt 
to  the  amount  to  which  defendants'  ex- 
pendlturee  had  actually  enhanced  the  value 
of  the  property  Judgment  affirmed. 


PHOBmX  PUB.  CO.  T.  BIVBRSIDB 
CLOTHING  CO. 
<Saprem«  Court  of  Minnesota.  July  14,  1888.) 
Pakol  Evmaxci. 
It  is  competent  to  prove  by  parol  the 
•exiiitencs  of  any  separate  oral  agreement  as  to 


any  matte*  as  to  which  a  wrtttea  Instmment 
is  silent,  and  which  is  not  inconsistent  with 
its  terms,  when  It  is  apparent  that  the  parties 
did  not  int«id  the  writing  to  be  a  complete  and 
final  statement  of  the  wbt^  trannction  be- 
tween them. 

(fiyUabos  by  the  Goort) 

Appeal  from  mniikdpal  court  of  Mbmea po- 
lls; saiiott.  Judge. 

Action  by  the  Fboenix  PnUishlng  Com- 
pany against  the  Biveieidfl  dotUBg  Com- 
pany. From  the  Judgment  rradoed,  plain- 
tiff appeals.  Affirmed. 

W.  A.  UoDowsU,  for  appellant  Fetsnoa 
&  KoIUmer,  tor  napondaiL 

MITOHKLL,  J.  The  mle  fortdddlng  tbe 
use  of  pexoi  evidence  to  affsot  a  written  In- 
Btromeot  does  nof  apply  to  a  case  where 
a  part  only  of  the  dealings  between  the 
parties  In  ra«pect  to  a  portloolar  subject- 
nurtter  is  reduced  to  writing,  szoept  as  re- 
spects such  purt  It  Is  slwaya  oompecoit 
to  prove  by  parol  the  existence  of  any  sep- 
arate oral  flgreonent  as  to  any  matter  on 
whidi  the  document  Is  rilent,  and  whldi  Is 
not  inconsistent  with  Its  terms,  If,  £»m  the 
droumstaooes  of  the  case,  the  oourl  infera 
that  the  parties  du  not  intend  the  docu- 
ment to  be  a  complete  and  final  statement 
of  the  wbole  at  iba  transajction  betwe«i 
them.  1  GreenL  Er.  «  :!81a;  Steph.  Dig. 
Kv.  art  90;  Sewlng-MadL  Co.  v.  Anderson, 
23  Minn.  67;  Fumaoe  Ca  r.  CSsriE,  42  Minn. 
'  336,  44  N.  W.  Bep.  X£L;  Beyerstedt  Mill 
Co.,  49  Minn.  %  31  N.  W.  Bep.  619;  Bout- 
ledge  r.  Worthlngton  Co.,  119  N.  Y.  592. 
N.  S.  Bep.  m.  This  ml^  wbkdi  Is  ele- 
mentary, disposes  of  ttie  oiUy  p<^  In  the 
case.  The  coder  gtrea  by  defbodaat  did 
not  purport  to  be  a  full  and  final  statenumt 
of  the  whole  transaodoa  between  the  par- 
tiea  In  fact.  In  and  of  Its^  It  was  not 
a  oontract  at  alL  No  oUlgathm  was  as- 
sumed  or  agreement  expressed  In  It  on  the 
part  of  the  plaintiff.  Parol  evidenoe  would 
have  to  be  resorted  to  at  the  very  outset 
to  proTS  a  oontiaot  Of  oourae^  whoi  the 
order  was  accepted.  Iliere  was  a  Undlng 
cmitract,  and,  la  so  tar  as  Its  terms  were 
expressed  In  the  order,  they  could  not  be 
varied  w  contradicted  by  paroL  But,  even 
after  acceptance^  the  wder  woula  not  pur- 
port to  be  a  complete  statecnent  of  the 
whole  contract  Fand  evidenoe  would  still 
have  to  be  resorted  to  to  rtiow  what  these 
proposed  "aketohes"  were  to  be^  and  It  was 
entirely  competent  to  prove  the  exlstenoe  of 
any  oral  agreement  as  to  wint  ihey  should 
be  or  contain  as  to  any  matter  as  to  whlcb 
the  order  was  sOent,  and  which  was  not  in- 
ooneiBtent  with  its  terms.  Such,  we  thinK, 
was  the  agreement  ttiat  defoidant  should 
be  the  <8ily  one  In  tibe  same  Une  ot  btul- 
ness  In  that  neighborbood  whose  adver- 
tlsementa  should  be  given  space  In  file  pro- 
posed publication.   Judgmoit  affirmed. 
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MISSOUBI  PAC  RY.  CO.  r.  BAIER. 
(Sniveiu  Court  of  Netmikft.  Jnoe  29,  1803.) 
Death  bt  Wronotul  Act— Etidbxob-Damaou 

—  ClBTinBD  GoriXB  as  BTIDKNCI  —  XXBTHL-C- 
TION8. 

1.  A  copy  of  letters  of  admtnlstratlnn, 
whpii  duly  certified  to  be  trne  and  correct  cop- 
ica  of  siK-h  letters  as  appear  from  the  orL^ciuai 
on  file  iu  the  conuty  court  wherein  auch  lettem 
of  adminUtratioD  were  granted,  are  admissible 
Id  CTideoce  with  the  same  effect  as  the  oriKioal. 

2.  A  declaration,  to  be  a  part  of  the  res 
(rf»Htae.  need  not  neceanarily  be  coincident  in 
point  of  time  with  the  niaia  fact  proved;  It  is 
-■iioii^'h  that  the  two  are  so  clearly  connected 
that  the  declaration  can,  in  the  ordinary  course 
of  nffnirs,  be  said  to  be  a  apontaneona  explana- 
tiou  of  the  real  causa 

3.  In  an  action  by  an  administrator  onder 
the  provisions  of  chapter  21,  Comp.  St..  to  re- 
ooTcr  dnmnses  for  the  death  of  his  tnteRtate, 
it  is  proper  to  prove  the  value  of  the  services 
of  the  deceaaed.  which  the  next  of  kin  of  the 
ili'i-L'jised  could  reasonably  expt^rt,  but  for  the 
iiijnrv,  wonld  have  been  remtered  in  their  be- 
hiilf;  the  natiiral  eipectaney  of  life  of  the_  de- 
censed  just  previous  to  receiving  the  iujury 
which  resulted  in  her  death  having  been  daly 
hIiuwu. 

4.  The  existenee  of  n^ieence  should  be 
proved  and  passed  upon  by  the  jury  as  any 
other  fact.  It  la  improper  to  state  to  the  jury 
a  cirninuitnnce  or  group  of  drcomatances  as  to 
which  there  has  been  evidence  on  the  trial,  and 
instruct  that  such  fact  or  group  of  facta  amount 
tu  netfiigeiice  per  se.  At  most  the  jury  should 
duly  l»e  instructed  that  such  circiimstnncea,  if 
cMtnbliithed  by  a  preponderance  of  the  evidence, 
are  properly  to  oe  considered  Id  determining 
the  exiatence  of  negligence. 

5.  T'nder  the  proviaions  of  section  3,  art. 
1,  c.  72,  Comp.  St.,  It  ia  only  necessary,  to 
a  right  of  recovery  against  a  railroad  com- 
pany, to  show  that  the  iiersoa  injured  was  at 
I  he  time  being  transported  as  a  passenger  over 
ihf  defendant's  line  of  railroad,  and  tliat  the 
injury  reunited  from  the  management  or  opera 
tion  of  said  railroad.  A  presumption  thereupon 
nrisi>s  that  such  management  «r  operation  wa* 
negligent,  and  it  can  be  met  only  b^  shoeing 
tlint  the  injury  arose  from  the  crimmal  neEli- 
Rciice  of  the  party  injured,  or  that  the  injury 
complained  of  was  the  result  of  the  violation 
of  some  express  rule  or  regulation  of  said  rail- 
road company  actually  brought  to  the  notice  of 
the  party  injured. 

(Syllabus  by  the  Conrt.) 

Commissioners*  dedslim.  Error  to  district 
court,  Otoe  county;  Chapman,  Judge. 

Action  by  Oswald  Baler,  admlnlatrntor  of 
the  estate  of  Katherlne  Baler,  deceased, 
ngnlnst  the  Missouri  PadOc  Railway  Com- 
puny,  to  recoTer  for  .^e  death  of  decedent 
riaintlff  had  judgment,  and  defendant  brings 
error.  Affirmed. 

B.  P.  Waggoner  and  C.  W.  Seymour,  for 
plaintiff  In  error.  John  C.  Watson,  E.  H. 
\\'ooley,  and  H.  D.  Travis,  for  defendant  In 
eiTor. 

ItYAN,  O.  The  defendant  In  error  flled  his 
petition  in  the  district  court  of  Otoe  cotmty. 
Neb.,  alleging.  In  substance,  that  on  the  26th 
day  of  December,  1880,  the  Missouri  Pacific 
Hallway  Company  rec^Ted  one  Katherins 
Biiler  asa  passoiger  on  its  said  railroad  from 
Nehttwka  to  Uncoln;  that  at  Weeping  Wa- 
ter, to  contlme  her  Journey.  It  was  iiece>> 
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aary  for  her  to  change  from  one  of  defend- 
ant's cars  to  another,  and  said  railway  com- 
pany was  thereby  bound  to  furnish  her  suit- 
able lueans,  time,  and  instructions  to  make 
said  change;  that  It  failed  and  neglected  to 
do  Its  duty  in  these  matters,  and  carelessly, 
negligently,  and  wrongfully  perform(<d  its 
duty  towards  her  In  making  said  change; 
that  the  defendant  furnished  no  platform  for 
that  purpose;  that  the  groimd  was  three  or 
four  feet  below  the  lowest  step  on  said  car, 
and  that  the  defendant  then  and  there  gave 
her  wrong  instructions  about  making  snld 
change,  and  did  not  give  her  time  to  make 
said  change,  In  consequence  whereof,  when 
the  said  train  stopped  at  the  defendant's 
water  tank  before  reaching  the  depot  at 
Weeping  Water,  the  conductor  of  said  train 
having  wrongfully,  carelessly,  and  negligent- 
ly instructed  her  to  get  off  said  train,  she 
did  get  off  at  said  place,  and  the  conductor, 
finding  that  he  had  made  a  mistake.  Imme- 
diately instructed  her  to  get  on  again,  and 
further  Instructed  her  to  get  off  of  said  train 
when  the  next  stop  should  be  made;  that 
afterwards  said  train  of  cars  pulled  by  and 
at  some  distance  beyond  said  station  at 
Weeping  Water,  and  the  said  Kntlierlne 
Baler,  In  accordance  with  the  Instructions 
given  her  by  said  conductor,  upon  the  stop- 
page of  said  train  of  cars  atteniptp<l  to  get 
off,  but  by  reason  of  said  train  making  a 
sudden  Jerk  while  she  was  In  the  act  of  leav- 
ing said  train  to  change  to  the  other  which 
should  take  her  to  Lincoln  she  was  without 
fault  oQ  her  jmrt  seriously  injured,  from  the 
effects  of  which  Injury,  on  the  3d  day  of  Jan- 
uary, 1890,  she  died;  that  she  left  eight 
minor  children,  naming  them,  which  were 
her  only  children  and  next  of  kin,  and  that 
they  were  dependent  upon  her  for  a  moth- 
er's care  and  attention,  and  had  been  otlier- 
wlse  injured  by  the  death  of  said  Katherlne 
Baier  to  the  amount  of  $5,000,  Tlie  plain- 
tiff in  error  flled  a  general  denial,  and  fur- 
ther pleaded  the  defense  of  contributory  neg- 
ligence of  Katherlne  Baler,  to  which  answer 
the  defcndimt  In  error  filed  a  ret)ly  In  denial. 
Upon  a  trial  of  the  issues  had  to  a  jury  a 
verdict  was  rendered  for  the  full  amount 
prayed,  and,  a  motion  for  a  new  trial  being 
overruled.  Judgment  was  entered  on  the  ver^ 
diet,  to  reverse  which  plaintiff  in  error  flled 
its  petition  in  this  court. 

On  the  trial  of  the  case  in  the  district  cotirt 
the  plaintifF  in  error  requested  the  court  to 
give  49  instructions,  and  asked  that  the  Jury 
be  required  to  answer  29  Interrc^tories  sub- 
mitted for  that  purpose.  The  petition  In  er- 
ror In  this  court  assigns  79  alleged  errora. 
In  view  of  these  fiicts  no  attempt  will  be 
made  to  consider  seriatim  the  several  mat- 
ters complained  of  in  detail,  or  In  the  order 
bt  which  th«(y  occur.  Upon  the  trial  there 
waa  offered  In  evidence  and  admitted  over 
the  objection  of  the  dtf^ndant,  the  railroad 
company,  a  duly-authenticated  copy  of  the 
letters  at  administration  upon  the  estate  of 
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Katherlnc  Baier,  issued  tn  the  usual  form  by 
the  county  court  ot  Cass  county.  Neb.,  to  Os- 
wald Baier.  It  Is  Insisted  that  the  admis- 
sion In  evidence  of  this  copy  was  error,  for 
that  it  did  not  fall  within  the  description  of 
documents  of  which  copies  may  be  Intro- 
duced under  the  proTlsions  of  section  406, 
Code  Civil  Proc.  This  section  reads  as  fol- 
lows: "Duly-certifled  copies  of  all  records 
and  entries  or  papers  belonging  to  any  pub- 
lic office,  or  by  auuiority  of  law  filed  to  be 
kept  therein,  shall  be  evidence  tn  all  cases 
of  equal  credibility  with  the  original  records 
or  papers  so  filed."  The  certificate  of  the 
coimty  Judge  by  whom  was  Issued  the  afore- 
said letters  of  administration,  and  by  whom 
a  copy  therttof,  under  his  seal,  was  authenti- 
cated, recited  that  the  said  copy  was  a  true 
and  correct  one  of  the  letters  of  administra- 
tion of  the  estate  of  Kathertne  Baler,  de- 
ceased, as  appeared  from  the  original  on  file 
in  said  Judge's  ofiice.  This  was  sufilclent  to 
entitle  said  copy  to  consideration  under  the 
strictest  consti-uctlon  of  said  section. 

In  argument  It  Is  insisted  that  It  was  error  [ 
to  permit  the  following  question  to  be  an- 
swered by  the  witness  Johnson.  His  testi- 
mony had  reference  to  the  Occident  ou  ac- 
count of  which  this  suit  was  brought,  fol- 
lowing which  evidence  was  this  question  and 
answer:  "Question.  Has  there  been  any 
change  since  that  time,  that  you  know  of,  in 
making  up  trains?  (Objected  to  as  incompe- 
tent, irrelevant,  and  Immaterial,  and  not  a 
proper  issue  In  this  case.  Overruled,  and  ex- 
ception.) Answer.  I  don't  know  whether 
there  Is  or  not,  of  my  personal  olMervation. 
I  heard  there  had  been  a  change."  There 
might  be  Imagined  cdrcumstances  under 
which  a  question  of  this  t^aracter,  followed 
by  evidence  of  a  certoln  kind,  would  be  prej- 
udicial to  the  railroad  company.  Upon  what 
ground  the  existence  of  such  prejudice  la 
fotmded  In  this  case  is  not  apparent,  for  the 
argument  of  the  plaintiff  in  error  Is  simply 
that  the  only  effect  of  this  evidence  was  to 
prejudice  the  defendant  We  can  observe 
no  such  necessary,  or  even  natural,,  result  of 
that  kind  which  could  arise  upon  either  the 
question  or  answer  of  this  witness. 

It  is  insisted  on  argument  that  the  district 
court  should  have  sustained  the  motion  of 
the  railroad  company  to  strike  out  all  of  the 
statements  in  the  witness'  testimony  relative 
to  what  Mra  Baler  told  him  of  the  accident, 
l>ccause  it  was  hearsay,  no  part  of  the  res 
gestae,  and  was  very  prejudicial  to  said  com- 
pany. The  evidence  complained  of  was  given 
by  James  Johnson.  It  Is  as  follows:  *'Ques- 
tlou.  State  how  you  came  to  be  there  at 
the  depot  that  morning.  Answer.  I  brought 
some  people  down  there  from  my  house  to 
take  the  tnUn.  Q.  Go  on.  and  state  to  the 
Jury  what  yon  saw  there  tn  oonnectlon  with 
this  accddoit  A.  I  was  standing  on  the  plat- 
form In  ftont  of  the  depot— I  think  it  was  in 
front  of  the  depot—when  the  train  pulled 
In.  They  stopped  a  few  minutes  In  front  of 


the  depot.  When  they  uncoupled  the  Lin- 
coln car  they  pulled  out,  and  a  few  mtnntes 
after  I  beard  a  screom.  I  started  to  run  in 
the  direction  from  which  the  scream  came, 
and  run  a  little  over  a  hundred  feet,  I  think, 
and  I  found  a  lady  laying  across  the  platform. 
I  picked  her  up,  lifted  her  partly  up,  and 
then  there  was  a  goitleman— I  think  It  was 
Fenstermaker— came  with  a  lantern,  and  I 
saw  her  legs  were  cut  off,  and  I  think  I  told 
him  he  had  better  run  for  a  doctor.  While 
I  was  helping  her  up  I  asked  her  who  she 
was,  and  she  tcAA  me.  Q.  I  will  ssk  you  if, 
while  you  were  helping  h^  up  there,  tbe 
conductor  came  down  there?  A.  Yes,  sir.  Q. 
Now,  I  will  ask  you  to  state  what  Mrs. 
Baler  stated  at  that  time  as  to  how  the  ac- 
cident occurred.  (Objected  to  as  Incompe- 
tent, irrelevant,  immaterial,  hearsay,  and  no 
proper  foundation  laid.  Overruled,  and  re- 
ception.) Examined  by  Waggener,  attorney 
for  railroad  company:  Q.  Had  the  train 
gone  at  the  time  she  made  this  statement? 
A.  No,  At;  the  train  Iiad  pulled  up  to  the 
[  platfwm  and  stopped.  Q.  How  long  had  the 
train  been  away  frmn  tbe  spot  where  she 
was  injured?  A.  I  don't  think  the  train  had 
come  to  a  stop  when  I  got  there.  Q.  How 
long  after  the  scream  until  you  heard  this 
conversation?  A.  Could  not  have  been,  I 
think,  two  minutes.  Q.  First  place,  Fenater- 
moker  came  with  a  lauta*n?  A.  Yes,  sir.  Q. 
You  saw  how  badly  she  was  Injured?  A.  Yes. 
sir.  Q.  You  told  Mm  to  go  for  a  doctor?  A. 
Yes,  sir.  Q.  He  did  go?  A.  Yes,  sir.  Q.  You 
had  the  conversation  with  her  after  that?  A. 
Yes.  sir.  Quesuon  by  Court:  Was  the  con- 
versation at  that  time?  A.  Yes,  sir.  Ex- 
amination resumed  by  Wooley,  attorn^  for 
defendant  in  error:  Q.  She  told  where  she 
came  from,  and  who  she  was?  A.  Yes.  I 
naked  her  how  she  came  to  get  att  the  train, 
and  she  told  me  her  name  was  Baler,  and 
that  she  was  from  Nehawka,  and  she  said 
the  conductor  had  told  her— had  come  into 
the  car  when  they  got  to  Weeping  Water, 
and  told  them  to  get  out  at  Weeping  Water, 
and  change  cars  for  Lincoln.  When  the 
train  stopped  at  the  tank  she  supposed  it 
was  the  place,  and  they  got  off.  Then  the 
conductor  told  them  it  was  not  the  station, 
and  they  had  better  get  back  on  the  train, 
and  ride  to  the  depot.  She  said  she  got  on, 
but  when  ^e  got  on  tbe  steps  the  train 
pulled  out,  and  her  husband  and  children  had 
not  got  on  the  train,  and  thea  she  said  when 
the  train  stopped  In  front  of  the  depot  she 
supposed  It  was  the  plaoe  to  get  off.  She  got 
out  of  the  car,  and  got  on  the  steps,  but  Just 
as  she  was  In  the  act  of  gettli^  off  the  steps 
the  train  made  a  Jerk,  and  she  f^  off."  It 
was  of  the  ruling  upon  a  motion  to  strike 
out  this  evidence  as  to  What  Mra.  Bater  said 
that  complaint  Is  made  in  argum^t  of  the 
plaintiff  tn  nTOT.  It  might  not  be  Improper 
to  observe  at  this  point  tliat  the  teatlmcHiy 
sttows  without  question  that  Sirs.  Baiw  was; 
immediately  after  the  abov»4letaIled  oirooia- 
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stance,  taken  to  a  racant  store  room  Id  the 
town  of  Weeping  Water,  and  tbat  there  both 
her  legs  were  aminitated,  and  tbat  from  the 
rfTects  of  the  Injury  she  died  one  week  after 
the  date  of  the  aoddott  of  which  the  last 
witness  has  testlfled. 

Piom  the  above  testimony  It  Is  apparent 
that  the  statmnents  of  Mrs.  Baler  w«e  made 
Immediate^  after  she  had  recdved  ber  in- 
juiy,  and  before  she  had  been  remored  from 
the  jdace  where  she  had  snstained  them, 
itnd  were  explanatoiy  of  the  oocnrroice  of 
the  acdd«it  In  the  brief  of  the  plaintiff  In 
error  1b  dted  Waldele  r.  BaUroad  Go.,  95  N. 
T.  274.  In  which  are  groiqwd  ttie  holdlnvi  In 
sevenU  decl8l<»ui  bearing  upon  the  question 
of  evidence  admlRSlble  as  part  of  the  res 
gestae.  In  respect  to  those  moat  analogona 
In  facts,  the  foUowlng  language  was  used 
In  said  oidnlon,  to  wit:  "In  Lund  r.  Inhab- 
itants of  l^ngsborough,  9  Ouah.  80,  in  view 
of  the  firequent  recurrence  of  questions  In 
regard  to  the  admlsidon  of  dedamtions 
claimed  to  be  part  of  some  res  gestae^  the 
court  undertook  to  set  fprth  and  Illustrate 
with  some  particularly  the  principles  and 
tests  1^  ^rtildt  such  questions  must  be  de- 
termined, and.  among  otiier  things,  said: 
'When  the  act  of  a  party  may  be  given  in 
evidence,  his  dedarattona  made  at  the  time, 
and  calculated  to  duddate  and  e^^laln  the 
character  and  quality  of  the  act,  and  so 
connected  with  It  as  to  constitute  one  trans- 
action, and  so  as  to  i&Are  credit  from  the 
act  itsdf,  are  admissible  In  erldence.  The 
credit  which  the  act  or  fact  gives  to  the  ac- 
companying dedarattons  as  a  part  of  the 
transaction,  and  the  tendency  of  a  contempo- 
rary declaration  as  a  part  ot  the  transac- 
tltm  to  explain  a  particular  fftct^  dlstingnlsh 
this  class  of  dedaratlons  from  mere  hearsay.' 
And.  further:  'Such  a  dechiratlon  derives 
credit  and  importance  aa  forming  a  part  ot 
the  transaction  Itself,  and  is  Induded  la 
the  surrounding  drcumstances,  which  may 
always  be  given  In  evidence  to  the  jury 
with  the  principal  fact  Thoe  must  be  a 
main  or  prindpol  fact  or  transaction,  and 
only  such  declarations  are  admissible  as 
STOW  out  of  the  principal  transaction,  illus- 
trate its  character,  are  contemporary  with 
it.  and  derive  some  degree  of  credit  from  It* 
In  Com.  T.  Hackett,  2  Allen.  136,  upon  a 
trial  for  murder,  a  witness  testified  that  at 
the  moment  the  fatal  stabs  were  given  he 
heard  the  victim  cry  out  *I  am  stabbed!' 
and  he  at  once  went  to  him,  and  reached 
liim  within  twenty  seconds  after  that  aJid 
then  heard  him  say:  *I  am  stabbed.  I  am 
gone.  Dan  Hackett  has  stabbed  me.*  This 
evidence  was  hdd  competent  as  part  of  the 
res  gestae.  Bigelow,  G.  J.,  speaking  of  this 
evidence,  said:  'If  It  was  a  narrative  state- 
ment wholly  unconnected  with  any  trans* 
action  or  principal  fact  It  would  be  dearly 
inadmissible;  but  such  was  not  Its  charac- 
ter. It  was  uttered  immediately  after  the 
alleged  bomlddal  act.  in  the  hearing  of  a 


person  who  was  presoit  when  the  mortal 
stroke  was  given,  who  heard  the  first  words 
uttered  by  the  deceased,  and  who  went  to 
him  after  so  brief  an  interval  ot  time  that 
the  declarations  or  exclamations  of  the  de- 
ceased may  fairly  be  deemed  a  part  of  the 
same  sentence  as  that  which  followed  Imme- 
diately after  tiie  stab  with  the  knife  was  in- 
flicted. It  was  not,  thmfor^  an  abstract 
or  narrative  statemoit  of  a  past  occurrence, 
dep«iding  for  Ita  force  and  effect  solely  on 
tbe  credit  ot  the  deceased,  unsupported  by 
any  prindpal  fact,  and  reodvlng  no  credit 
or  significance  from  the  accompanying  dr- 
cumstances. But  it  was  an  exdamatlon  or 
statement  contemporary  with  the  same  trans- 
action, formhig  a  natural  and  material  part 
ot  It  and  competoit  as  being  original  evi- 
dence In  the  nature  of  res  gestae.*  •  •  • 
In  Rockwell  v.  Taylor.  41  Gonn.  fiS,  the  rule 
was  laid  down  tbvm:  To  make  dedaratlons 
on  Oils  ground  admissible,  they  most  not 
have  been  mere  narrattves  of  a  past  oo- 
cunrenoe,  but  must  have  been  made  at  the 
time  of  the  act  d<me  whldi  th^  are  enp- 
posed  to  characterise,  and  have  been  well 
calculated  to  unfold  the  nature  and  quality 
of  the  acts  tiiey  were  Intoided  to  explain, 
and  to  so  harmonise  with  them  as  to  consti- 
tute a  shi^e  transaction.'  In  Bailroad  Go. 
V.  Coyle.  66  Pa.  St  396^  the  acUon  was 
against  the  railroad  company  for  Injuring 
the  phdntur  by  netflgence,  and  the  trial 
court  admitted  the  declarations  of  the  en^- 
neer,  by  whose  nefCU«ence  the  philntlff  was 
injured,  made  at  me  time  of  the  mjury  as 
a  part  of  the  res  gestae,  and  it  was  held 
that  they  were  properly  admitted.  Agnew, 
J.,  writing  tbe  opinion,  and  speaking  of 
the  dednratlon  of  the  engineer,  said:  'It 
was  made  at  the  time  of  the  acddent  in 
view  of  goods  strewn  along  the  road  the 
breaking  of  the  boxes,  and  seems  to  have 
grown  directly  out  of  and  immediately  aftn- 
the  happening  of  the  fact  The  negligence 
eomplnlued  of  being  that  of  the  engineer 
himself,  we  cannot  say  that  his  declara- 
tiona,  made  upon  the  spot  at  the  time  and 
In  view  of  tbe  effects  ot  his  conduct  axe 
not  evidence  against  the  company  as  a  part 
of  the  very  transaction  itself.'  •  •  •  In 
Tllson  V.  TerwUllger,  66  N.  Y.  273,  Folger. 
J.,  lays  down  the  rule  as  to  res  gestae  deda- 
ratlons as  follows:  To  be  a  part  of  the  res 
gestae,  they  must  be  made  at  the  time  of 
the  act  done  which  they  are  supposed  to 
characterize.  They  must  be  calculated  to 
unfold  the  nature  and  quality  of  the  acts 
whldi  they  are  Intended  to  explain.  They 
must  so  harmonize  with  those  facts  as  to 
form  one  transaction.  There  must  be  a 
transaction  of  which  they  are  considered 
a  part  They  must  be  concomitant  with  tbe 
principal  act,  and  so  connected  with  it  as 
to  be  regarded  as  a  result  and  consequence 
of  coexisting  motives.*  ** 

In  Railway  Co.  v.  Becker,  128  111.,  on  pnp» 
646.  21  N.  E.  B^.  624,  tbe  rule  to  thus 
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stated:  true  Inquiry  according  to  all 

tiie  aufliorltles  Is  whetber  the  declaration 
Is  a  verbal  act  illustrating,  explaining,  or  In- 
terpreting other  parte  of  the  transaction  of 
whlcli  It  itself  Is  a  part,  or  Is  merely  a  his- 
toiy  or  a  part  of  the  history  of  a  completed 
past  affair.  In  the  one  case  It  Is  competent. 
In  the  other  it  is  not;"  citing  ICayes  v.  State, 
04  Miss.  329,  1  South.  Rep.  733;  Waldele 
T.  RaUrcnd  Co.,  95  N.  Y.  274;  Lander  t. 
People,  101  m.  248. 

Oreeiileaf  says:  "The  principal  points  of 
attention  are  whether  the  drcanutances  and 
declaTatlon  offered  in  proof  were  contem- 
poraneous wltii  the  main  fact  under  coa- 
■ideratlon,  and  whether  they  were  so  con- 
nected with  It  as  to  Ulustrate  its  character." 
1  GreoiL  Br.  1 106. 

Taylor  says:  **!&  all  cases  tba  principal 
points  of  attaitlon  are  whether  Mxe  circum- 
stances and  declarations  offered  In  proof 
wwe  BO  connected  with  the  main  fact  under 
Gcmslderatton  as  to  illustrate  ita  <^iaraeter, 
to  further  its  object,  or  to  form,  in  con- 
nection with  it,  one  continuous  transaction.'* 
1  Tayt  Bt.  C^th  Bd.)  I  588.  The  same  au- 
ttior,  after  eipeaking  of  the  change  in  the 
old  rule,  whoe  there  are  connecting  circum- 
stances, goes  on  to  ray:  "StlU  an  act  cannot 
be  varied,  qualified,  or  ex|dained  ^ther  by 
a  declaration  whlcb  amounts  to  no  more 
than  a  mere  narrative  of  the  past  ocoirrmce 
or  of  an  Istflated  conversation  held  or  an 
Isolated  act  done  at  a  later  period." 

There  Is  not  bo  much  dlfficnlty  in  the  enun- 
ciation <HC  the  rule  as  in  Its  ap[Aication  to 
the  facts  In  eodi  case  under  eonaideralion. 
The  consensus  of  the  auUiraritles  seems  to  be 
tiiat  a  declaration,  to  be  a  part  ctf  the  res 
gestae,  need  not  be  coincident  in  point  of 
time  with  the  main  fact  proved.  It  ia  enough 
that  the  two  are  so  clearly  connected  that 
the  declaration  can,  in  the  ordinary  course 
of  affairs,  be  said  to  be  a  spontaneous  ex- 
planation of  the  real  cause.  The  declaration 
is  th«i  a  verbal  act,  and  may  weU.  be  sold 
to  be  a  part  of  the  main  fact  or  transaction. 
Again,  if  the  subsequent  dedaration  and  the 
main  fact  at  Issue,  takm  together,  form  a 
continuous  transaction,  then  the  declaration 
is  admissible.  Applying  these  principles  to 
the  f  nets  of  the  case  at  bar,  there  would  seem 
to  be  no  room  for  doubt  that  the  declarations 
of  Mrs.  Baler,  made  under  circumstances  so 
nearly  coinddwit  in  point  of  time  with  the 
accident  itself,  explanatory  of  its  cause  and 
bistory,  were  admissible  as  part  of  the  res 
gestae. 

Tbero  appears  In  the  bill  of  exceptions  the 
following  evidence  given  by  Oswald  Baler, 
administrator,  in  whose  name  this  action  was 
brought:  "Question.  What  was  the  condition 
of  your  wife's  health  that  morning  when  yon 
left  Nehawa?  Answer.  She  was  in  good 
health.  Q.  State  what  was  her  conditloa 
from  the  time  she  was  Injured  up  to  the  time 
of  her  death.  A.  She  had  both  legs  ampu- 
tated, and  it  cwised  her  death.   (On  motlMi 


of  defoidant  tiie  words  it  caused  her  death' 
wmp  stricken  out)  Q.  I  will  aA  you  what 
was  flie  reaeonatde  value  of  her  work  as 
hooaekeeper,  and  the  wozk  die  did?  (Ob- 
jected to  afl  incompetent,  irrelevant,  Imma- 
terial, and  no  proper  foundation  laid;  no  al- 
legation in  the  petlUoii  of  any  damages  of 
that  character.  Overruled.  BxceptlML)  A. 
I  would  not  miss  her  for  92&.00  a  week  for 
these  children.  (On  motion  this  answer  was 
stricken  out)  Q.  What  I  mean,  what  was 
the  Work  she  did  there  In  the  way  of  saving 
you  tram  having  to  hire  a  girl  to  do  the 
woric?  What  was  the  actual  value  of  flu  work 
^t  was  performed  by  her?  (Objected  to  as 
incompetent.  Irrelevant,  immaterial,  and  not 
within  the  issum  In  this  case,  and  not  a 
pnv>er  item  <it  damages.  Ovnmled.  Ex- 
ception.) A.  I  do  not  think  I  conld  get  any- 
body to  do  the  woik  for  less  tlian  95.00  per 
we^,— the  wo^  that  she  did.  (Ttie  def«ad- 
ant  moves  to  strike  out  the  answer  as  not 
reqxnisive  to  Hie  question.  Incompetent,  Ir^ 
relevant  and  Immaterial,  not  within  the  Is- 
sues in  tbSa  case. .  Overmled.  Exertion.)** 
It  is  argued  that  the  court  erred  in  admitting 
this  evidence— First,  because,  no  special  dam- 
ages having  been  alleged  spudflcally,  none 
such  could  be  proved;  seccmd,  because  the 
1MB  of  services  of  the  wUb  and  mother  was 
not  a  proper  element  of  damage  to  be  con- 
sidled  in  cases  of  this  dan.  Ine  suit  was 
bnm^t  by  Oswald  Baler,  as  admiidstratw 
of  his  deceased  wife's  estate.  The  petition 
alleged  that  Mrs.  Baler  left  snrvlvhig  her 
el^t  children,  ranghig  from  2  to  17  years  of 
age,  who  were  her  only  chlldr«i  and  ttext  of 
ktai,  and  that  said  children  were  dependent 
upon  her  fbr  a  mother's  care  and  attention, 
and  that  said  diildren  had  been  otherwise 
injured  the  death  of  Katherlne  Baler  to 
the  amount  of  $5,000.  Tills  action  was 
brou^t  under  diapter  21,  Comp.  St  Neb., 
of  which  tile  following  Is  a  copy:  "Section 
1.  That  whenever  the  death  of  a  person 
shall  be  caused  by  the  wrongful  act  neglect, 
or  default  and  the  act  neglect  or  defiiult 
la  such  as  would,  if  death  had  not  ensued, 
have  mtltled  the  party  Injured  to  maintain 
an  action  to  recover  damages  in  respect  there- 
to, then,  and  In  every  such  case,  the  person 
who,  or  company  or  corporation  which,  would 
have  been  liable  had  death  not  ensued  shall 
be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured, 
and  although  the  death  shall  have  been 
caused  under  such  drcumstances  as  amount 
in  law  to  fdony.  Sec  2.  That  every  such 
action  shall  be  brought  by  and  in  the  names 
of  the  personal  representatives  of  such  de- 
ceased person,  and  the  amount  recovered  In 
every  such  action  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of  such 
deceased  person,  and  shall  be  distributed  to 
such  widow  and  next  of  kin  In  the  proportion 
provided  by  law  In  relation  to  the  dlstribo- 
tlon  of  personal  property  left  1^  persons 
dj'lng  Intestate:  and  ia  evecr  moA  actioiL  tiM 
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Jury  dun  clre  neb  damacee  ai  they  shall 
deem  fair  and  Just  compoiaatlon  with  refer- 
Mice  to  the  pecuniary  Injoiles  resulting  from 
such  death  to  ttie  wUe  and  next  of  kin. 
mch  deceased  person,  not  exceeding  the  sum 
of  five  tboosand  dollars:  provided,  that  every 
such  case  shall  be  commenced  within  two 
7«ar8  after  the  death  of  such  penosi,". 

TtiB  case  specially  reUed  upaa  by  counsel 
for  plaintiff  in  error  to  support  the  contri- 
tion that  damages  must  be  specially  alleged 
Is  Hurst  V.  BaUway,  (Bflch.)  48  N.  W.  Bep. 
44.  In  that  case  the  Injuries  resulting  In 
death  were  Inflicted  upon  a  child  of  the  age 
of  cme  year  and  eleven  months,  and  the  only 
damages  alleged  were  the  pain,  agony,  and 
sutTering  endured  by  the  said  child  In  the 
interim  of  two  hours  between  the  Injury  and 
the  death.  Tt^  was  under  a  statute  much 
the  same  In  terms  as  tiut  above  quoted,  and 
the  decision  was  not  so  much  because  of  the 
failure  to  allege  qiecUil  damages  as  to  allege 
no  pecuniai?  damages  whatever  to  the  next  of 
kin.  Another  case  cited  for  the  same  pur- 
pose is  Pennsylvania  Oo.  v.  liUy,  73  Ind. 
252,  In  wHcb.  the  victim  was  at  the  time 
at  her  death  five  years  of  age.  The  averment 
in  the  complaint  was  that,  "by  reason  of  the 
said  negligent,  reckless,  and  wlUfuI  killing  of 
the  said  Emma,  the  plaintiff  has  been  made 
to  suffer  great  mental  pain  and  anguish,  and 
has  been  deprived  of  the  happiness  and  com- 
fort of  her  society,  and  thereby  has  suffered 
great  damage."  It  was  hdd  that  the  recov- 
ei7  by  &  parent  for  the  death  of  his  child 
could  only  be  for  the  pecuniary  damage  he 
had  sustained,  the  proper  measure  of  which 
was  the  value  of  the  child's  services  from 
the  time  of  the  Injury  until  majority  attained, 
token  in  connection  with  such  child's  pros- 
pect of  life,  less  the  cost  of  support  and  main- 
tenance. In  a  proper  case  a  recovery  could 
be  had  of  the  expenses  for  the  care  and 
maintenance  of  a  child,  funeral  expenses,  and 
medlGil  services  made  necessary  by  the  In- 
jury. This  case  was  not  merely  one  of  a  fail- 
ure to  properly  allege  special  damages,  it 
was  one  where  no  recoverable  damages  what- 
ever had  been  stated.  To  the  same  end 
coimsel  for  plaintiff  In  error  cites  Cooper  v. 
ItaUway  Co.,  CO  Mich.  261,  33  N.  W.  Rep. 
306.  For  the  purposes  of  the  case  under 
consideration,  the  seventh  syllabus  of  the 
case  cited  states  with  sufficient  fullness  the 
facts  and  views  of  the  court.  This  syllabus 
Is  as  follows:  "In  an  action  brought  under 
How.  St.  $  8314,  to  recover  damages  for  the 
negligent  killing  of  a  child  of  11  years  of 
age,  the  court  instructed  the  Jury  that  in  as- 
sessing the  damages  they  might  allow  for  the 
services  of  the  deceased  to  her  parents  until 
she  arrived  at  the  age  of  21  years,  and  might 
further  take  into  consideration  such  other 
pecuniary  benefits  as  a  parent  might  be  rea- 
sonably expected  to  realize  had  she  lived  for 
the  balance  of  her  probable  duration  of  life 
not  exceeding  theirs,  to  the  latter  portion  of 
which  chaise  exceptirai  was  taken,  defend- 


ant's cotmael  fnslsttng  that  the  damages 
should  be  limited  to  tbe  minority  of  ihv 
child.  Held  that  the  exception  was  well 
taken^  and  that  any  estimate  of  dnmagj 
placed  upon  events  so  uncertain  must  be 
without  any  satisfactory  basis  to  rest  upon." 
Notwithstanding  this  criUdsm,  the  supreme 
court  of  Mldilgan  held  In  that  case  that,  as 
the  JUEy  might  properly  have  found  tlut  the 
valae  of  services  which  were  properly  reoov- 
eraUe  was  equal  to  or  In  excess  of  the  ver- 
dict, ($1,560,)  the  judgment  was  affirmed. 
At  Iwst  the  quoted  «yllabu8  is  wholly  directed 
rather  against  an  Indefinite  instructlw  than 
a  faulty  pleading. 

In  Regan  v.  Ballway  Co.,  CI  Wis.  599,  8 
N.  W.  Rep.  292,  there  was  a  general  aver- 
ment of  damages,  which  was  properly  held 
Insu^dent,  for  there  should  have  been  al- 
leged a  state  of  facts  from  which  pecuniary 
damages  were  inferable.  The  statute  under 
which  the  case  at  bar  was  brought  made 
this  requirement,  so  that  the  case  last  olted 
aids  but  little  In  this  Inquiry.  In  Ohio  there 
is  a  statute  almost  exactly  tiie  same  in  terms 
as  chapter  21,  Comp.  St  Neb.  Under  that 
statute  it  was  held  that  a  recovery  might  be 
had  of  an  amount  which  it  might  reasona- 
bly be  expected  that  the  next  of  kin  would 
have  received  from  the  deceased  had  he 
lived,  the  expectancy  of  life  being  a  proper 
subject  of  proof  to  that  end.  Lyons  v.  Rail- 
road Co.,  7  Ohio  St  336.  The  allegations  of 
the  petition  upon  which  Judgmoit  was  ren- 
dered in  tbe  case  at  bar  more  fully  states 
the  grounds  of  damages  than  was  done  un- 
der the  same  statute  In  Lyons  v.  Railroad 
Co.,  supra,  where  the  petition  was  set  out 
at  length. 

In  Steel  v.  Kurts,  28  Ohio  St  191,  Ash- 
bnm,  J.,  deliveriing  the  opinion  of  the  court 
said:  "The  phrase  'next  of  kin'  Is  a  compre- 
hensive one.  Bouvler,  In  defining  It,  says: 
'This  term  Is  used  to  signify  the  relations  of 
a  party  who  has  died  Intestate.  In  gaieral, 
no  one  comes  within  the  term  who  Is  not 
Included  in  the  provisions  of  the  statute  of 
distribution,'  eta  As  used  in  the  statute  it 
comprehends  all  those  persons  who  are  en- 
titled to  stand  in  the  order  of  hiheritonce  un- 
der the  statute  of  distribution  In  the  case  of 
personalty:  (1)  Children;  (2)  husband  and 
wife;  (3)  brothers  and  sisters;  and  so  on," 

Under  the  statute  of  Nebraska  regulating 
the  distribution  of  personalty  the  same  per- 
sons would  be  entitled  to  shar^  of  the  per- 
sonal property  of  the  deceased  as  those 
above  stated,  though  not  in  the  same  order. 
Comp.  St  c.  23,  K  30,  176.  In  Wilson  v. 
Bumstead,  12  Neb.  1,  10  N.  W.  Bep.  411,  It 
was  held  that  an  acticsi  should  be  brought 
by  the  administrator.  Maxwell,  J.,  who  de- 
livered the  opinion  of  the  court  saying:  "The 
object,  doubtless,  was  to  prevent  a  multl- 
pUclty  of  suits  in  cases  where  the  next  of 
kin  were  numerous,  and  to  make  an  equltar 
ble  distribution  of  the  amount  recovered 
among  those  entitled  to  the  some." 
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In  Johnson  t.  Railway  Co.,  18  Neb,,  on 
pages  699,  700,  26  N.  W.  Rep.  347,  o<M:urs  the 
following  language  In  reference  to  a  recov- 
ery had  under  this  statute:  "If  It  should  ap- 
pear upcm  the  trial  that  the  father  suffered 
no  damage  In  the  death  of  the  son.  it  Is 
probable  that  there  oould  be  a  recovery  only 
for  nominal  damagea  But  it  Is  said  that 
the  word  'pecuniary,'  aa  used  In  our  statute, 
ts  not  construed  in  a  strict  sense.  The  dam- 
ages are  largi  ly  prospective,  and  their  de- 
termination committed  to  the  discretion  of 
Juries  upon  very  meager  and  uncertain  data. 
A  parent  may  recover  for  loss  of  expected 
services  of  children,  not  only  during  minority, 
but  afterwards,  on  evidence  Justifying  a  rea- 
sonable expectati(Hi  of  pecuniary  profit  there- 
from. Neither  Is  it  essential  that  this  ex- 
pectation of  pecuniary  benefit  should  be 
based  upon  a  legal  or  moral  obligation  on  the 
part  of  the  deceased  to  confer  It,  bnt  it  may 
be  proved  by  any  drcnmstanoe  which  ren- 
A&red  It  probable  Hist  audi  benefit  would  in 
fact  be  realized." 

Necessarily,  in  the  above  review  of  author^ 
ities,  there  could  be  no  separate  examina- 
tion of  the  two  points  \ag^  on  behalf  of  the 
^abitiff  in  error  on  this  branch  of  the  case,— 
Eirst,  of  the  necessity  of  more  special  plead- 
ing of  damages;  and,  second,  of  the  right  to 
recover  tor  loss  prospective  services. 
Upon  the  last  of  these  propositions,  b^ore 
a  fan  exajninftHon  of  the  authorities,  the 
writer  hereof,  at  least,  «itertalned  some 
doubts,  which  have  now  been  dispelled.  The 
petition,  rapedally  in  the  absence  of  a  mo- 
tion to  make  more  spedflo  and  certain,  stated 
with  snffldent  inrticularity  a  cause  of  so- 
tion  under  dbapter  21,  Gomp.  St  Neb.,  to 
admit  evidence  of  damages  of  the  character 
above  set  out.  It  was  competent,  under  the 
averments  of  the  peUtitm,  to  prove  any  facta 
which  would  show  any  pecuniary  loss  to  the 
next  of  kin  of  the  deceased  resulting  from 
her  death.  There  was  no  error,  tlierefm, 
fn  admitting  evidence  of  the  ralue  of  the 
services  of  the  deceased  In  comiectlmi  as  it 
was  g\Tea  wi&  proof  of  her  expectancy  of 
life  B-t  the  time  idie  was  injured. 

In  the  instructions  requested  on  behalf  of 
the  railroad  company  it  was  insisted  tbat  Hie 
court  should  instruct  the  Jury  that,  if  they 
found  the  existence  of  certain  facts  as  in- 
dicated by  the  instructions,  thdr  verdict 
should  be  toT  the  railroad  company.  This 
the  court  very  pn^rly  refused  to  do.  Tbe 
existence  of  negligence,  whether  as  a  cause 
of  action  pleaded  by  the  plaintiff  or  as  a 
defense  set  np  by  the  defendant.  Is  a  ques- 
tion of  fact  to  be  submitted  to  the  Jury  for 
determination,  as  ^ould  be  any  other  es- 
sential fact  Railroad  Co.  v.  Bailey,  11  Neb. 
832,  9  N.  W.  Rep.  50;  Johnson  v.  Railway 
Co.,  18  Neb.  690,  26  N.  W.  Rep.  347;  Lln- 
oobi  V.  Gimian.  18  Neb.  114,  24  N.  W. 
Rep.  444:  Powers  v.  Craig,  22  Neb.  621. 
85  N.  W.  Rep.  888;  Rallrond  Co.  v.  Ch<A- 
lette,  33  Neb.  143.  48  N.  W.  Rep.  1114; 


Stevens  v.  Howe,  28  Neb.  547,  44  N.  W.  Rep. 
865;  City  of  Plattsmouth  v.  Mitchell,  20  Neb. 
228,  29  N.  W.  Rep.  593;  Huff  v.  Ames,  16 
Neb.  139,  19  N.  W.  Rep.  623;  RaUway  Co. 
V.  Sue,  25  Neb.  772,  41  N.  W.  Rep.  801; 
Orieana  Village  v.  Perry,  24  Neb.  831,  40  N. 
W.  Rep.  417.  It  is  doubtless  proper  for  the 
court  in  any  case  to  instruct  the  jury  that 
certain  facta,  if  proved,  may  be  considered 
In  arriving  at  ooncludons  upcm  the  proposi- 
tions involved,  but  In  no  case  should  there 
be  an  effort  to  Impress  upon  a  Jury  the  oon- 
Tictlons  of  the  presiding  Judge  as  to  tlie 
weight  of  the  evidence  under  consideration. 
To  single  oat  and  state  a  fact  or  group  of 
facts,  and  inform  the  Jury  that  if  such  is 
found  to  exist  it  establishes  the  existence  o< 
negligence,  is  to  comment  improperly  upon 
questltms  of  fact  to  the  Jury,  and  the  learned 
Judge  properly  refused  to  lend  sanction  to 
such  procedure.  For  Instance,  the  fortieth 
Instruction  requested  on  behalf  of  the  rail- 
road company  was  in  the  following  language: 
"(40)  If  the  Jury  beUeve  from  the  eviAestce 
that  Kath(«Ine  Baler  attempted  to  get  off 
after  the  train  was  in  motion,  in  disregard  of 
the  warning  of  passengers  not  to  do  so,  she 
was  guilty  of  negligence,  and  plaintiff  can- 
not recover  herein."  Tlie  theory  of  the  rail- 
road company  upon  the  trial  was  that,  after 
the  train  left  the  water  tank  where  the  con- 
ductor bad  directed  Mrs.  Baler  to  resnme 
her  place  In  the  oar,  it  hod  not  stopped  at 
aB.  but  that  Mrs.  Baler,  obserring  12iat  she 
had  been  W)nveyed  past  the  depot,  and  being 
apprdienslTe  tiiat  she  would  be  oarried  to 
Omaha,  alighted  from  the  moving  train,  and 
80  was  injured.  Upon  tills  theory  the  above 
Instructloa  could  have  no  other  meaning 
than  that  If,  after  the  train  1^  the  water 
tank,  Mrs  Baler  "got  ott'*  in  disregard  of  the 
warning  of  passengers,  die  was  guilty  of  neg- 
ligence, regardless  of  whether  or  not  there 
was  a  halt,  sudi  as  eAie  nrig^t  wdl  mistake 
fw  the  stop,  according  to  her  statement.  In- 
dicated by  the  conductor  as  the  ^per  time 
for  her  to  leave  the  train.  Adde  from  tUa, 
the  instruction  requested  gave  a  certain  posi- 
tive wdght  to  the  warning  of  pasemgers  to 
which  such  warning  might  or  might  not  be 
entitled.  If  tiiese  passengers  were  agents  of 
the  railroad  company  in  the  management  of 
its  trains,  th^  could,  of  coarse,  npeak.  with 
authority.  They  \rexe  not,  however.  Tb^r 
were  In  this  matter  mere  volunteers,  not  nec- 
essarily presumed  to  poBsess  better  means  of 
knowledge  than  Mrs.  Baler  herself,  espe- 
cially If,  as  she  said,  die  had  recdved  direc- 
tions from  the  conductor  as  to  the  oonrse  die 
was  to  pursue.  The  nnfolmess  of  sudi  an 
Instruction  Is  apparent  without  comment.  It 
is  referred  to  dmply  as  illustrative  of  the 
danger  there  is  In  attempting  to  state  to  the 
Jury  what  foct  or  facts  constitute  n^llgenee. 
The  Jury  may  with  iffopriety  be  Instructed 
that  certain  facts  are  proper  tor  considera- 
tion in  determining  whether  or  not  there  has 
been  negligence.  Whether  such  tacts  as  are 


Digitized  by  Google 


AVia.) 


BEA6G  f>.  GATirOU. 


919 


In  evidence  establish  negUgenoe  Is  solely  a. 
uuestlon  for  the  Jury.  If  there  la  Insufficient 
evidence  to  bus  tain  a  verdlot  the  remedy  is 
as  in  other  cases.  No  excepttonai  course  of 
procedure  should  be  adopted  because  the  ex- 
istence ot  negligence  is  inrolTod  In  the  facts 
to  be  determined. 

The  record  shows  that  the  plalntlS  la  error 
8i>eclally  excepted  to  that  portion  of  Instruc- 
tirai  No.  4  given  by  the  court,  which  makes 
tlie  defendant  UaUe  to  passengers  for  dam- 
ages sustained  through  accident,  and  to  each 
and  every  other  part  of  said  instruction. 
The  Instruction  complained  of  Is  as  ftdlows: 
"As  a  matter  of  law  you  are  instructed  that 
tlie  def^dant  railroad  company  Is  boimd  'to 
o-urry  Its  passengers  without  injury,  and  that 
said  company  is  liable  for  damages  suffered 
by  passengers  throng  accident  while  upon 
its  trains  whidi  is  not  ccmtrlbuted  to  by  the 
sross  negligence  of  the  parties  injured.  By 
sroas  negllgmoe,  as  used  hi  the  foregoing  in- 
stractlon,  la  meant  mch  negUg«ice  on.  the 
part  of  a  passengw  as  would  amount  to  a 
disregard  of  his  or  her  own  safety  when  in 
the  presence  of  danger,  and  which  would 
amount  to  wlllfal  IndUteroice  to  the  IaJux; 
liable  to  ff^w  or  remit  tmm  soch  careleaa- 
ne6s  or  negligencew"  Section  8,  art  1,  c.  72, 
Comp.  St.  z«ad8  as  foUowa:  "Bvery  railroad 
compaiv.  as  aforesaid,  shall  be  Uable  for  all 
damages  inflicted  upon  the  persons  of  pussen- 
gera  while  b^ng  tnmsported  over  Its  road, 
except  In  cases  where  the  injury  done  arises 
from  the  criminal  negligence  of  the  petsws 
Injured,  or  when  the  Injury  complained  of 
iduUl  be  the  violation  of  some  express  rule 
or  r^nlatlon  said  road,  actually  brought 
to  his  or  her  notice."  In  Itallroad  Co.  t. 
GtaoUette,  88  Neb.  148,  48  N.  W.  Bep.  1U4, 
the  ftdlowlng  Instmctton  was  approved  by 
thig  court:  "The  term  'criminal  negllgcms,' 
aa  it  Is  used  In  the  statute  above  quoted,  Is 
defined  to  be  'gross  n^Ugence.'  It  Is  soch 
negligence  as  would  amount  to  a  flagrant 
and  reckless  disregard  of  her  own  safe- 
ty, and  amount  to  a  wOlfu!  Indiffn^ 
«nce  to  the  injury  Uable  to  foltow."  In 
his  definition  of  Oia  term  "crlnrinal  negli- 
gence'* tiie  district  Judge  In  the  case  at  bar 
only  followed  tliat  adopted  this  court 
Gounsd  fbr  plaintiff  In  error  InaiBts,  howevw, 
that  a  rigid  application  of  the  terms  oi  the 
above  statutory  provision  was  discounte- 
nanced in  the  opinion  written  by  Maxwdl,  J., 
in  UcQary  r.  Railroad  Oo.,  8  Neb.  44.  That 
case  was  brouflbt  to  recover  damages  caused 
by  a  sadden  gust  of  wind  blowing  from  the 
tracik  the  train  upon  whldi  plaintiff  was  rid- 
ing; the  theory  of  plaintiff  b^ng  that  If  the 
train  had  nm  on  its  schednle  time,  it  would 
liave  safdy  crossed  the  narrow  strip  devas- 
tated before  the  wind  stniclc  that  part  at  the 
track  vrtiere  the  vrreclc  occurred.  In  the 
oi^nicai  It  was  properly  said,  therefore,  that 
"common  carriers  are  liable  only  where  the 
injury  has  arisen  from  thdr  own  neglect" 
and,  as  It  was  shown  nfflnnatlvely  and  with- 


out question  that  the  company  was  entirely 
free  from  respcMisibillty  for  the  Injury,  It  was 
held  not  liable  in  damages.  The  purpose  of 
the  statute  was  not  to  fasten  upon  a  common 
carrier  of  passengers  a  llubllity  as  Insurers 
ngalnst  any  and  all  injuries  while  being  trans- 
ported upon  the  trains  of  such  carriers,  but 
it  was  rather  intended  to  establish  a  pre- 
sumption from  the  passengers  receiving  In- 
Jury  under  the  circumstances  contemplated. 
Under  this  statute  It  is  necessary  to  prove 
only  that  the  injured  person  vras  a  passenger 
b^ng  transported  over  the  line  of  railroad  of 
the  defendant  when  damages  were  inflicted 
upon  the  person  of  such  passenger,  to  entitle 
a  recovery  of  whatever  amount  of  danaages 
may  be  established  by  the  evidence;  in  othw 
words,  these  facts  being  shown,  any  damage 
resulting  from  the  operation  or  management 
of  the  train  is,  wlthont  more,  preswned  to  be 
raitlrely  attributable  to  the  ne^igence  of  the 
railroad  company,  and  to  avoid  liability  It 
theo  devolves  upon  sodi  company  to  show 
tiiat  the  injury  was  Imputable  to  the  criminal 
negligence  of  the  party  Injured,  or  to  bis  viola- 
tion of  some  egress  rule  or  r^pilation  of  said 
ToaA  octuslly  broo^t  to  his  or  her  notice. 
As  applied  to  the  facts  of  this  case,  the 
fourth  Instruction  ^ven  by  the  court  talriy 
stated  the  correct  rule  as  embodied  In  the 
section  of  the  stalnte  above  quoted,  and  the 
assignment  of  error  predicated  npon  the  giv- 
ing of  that  instniction  must  therefore  fail. 

These  concAderationa  of  the  fortieth  instruc- 
tion requested  by  the  plaintiff  in  error,  and 
of  the  fourth  instmction  given  by  the  court, 
fully  meet  the  contentions  urged  against  the 
Instructions  given  as  wdl  as  upon  those  re- 
fused, so  that  a  more  extended  examination 
at  either  (dass  Is  r^ered  tumeceasaxy. 
Hie  Judgment  of  the  district  court  ia  af- 
firmed. The  other  commissioners  concur. 


BRAGG  T.  GATNOR  et  al. 
(Supreme  Court  of  Wisconsin.  June  21,  1893.) 
Sbhticb  by  Poblioation  — Bufficienot  op  Apfi- 

DAVITS— "PbOPEBTT"  WITHIN  TUB  STATE— CkBD- 

iToHs*  Bill— HiTUB  or  Obbts— Fartibb— Fbaud- 

ULEKT  A88I0NMBNTS. 

1.  Under  Sanb.  &  B.  St  6  providing 
that  an  application  for  service  of  summons  by 
publication  "shall  t>e  based  upon  the  complaint 
duly  verified  and  filed,  and  an  affidavit  togeth- 
er showing  the  facts  required  to  exist,"  It  is  not 
necesBoiT.  as  formerly,  that  the  affidavit  allege 
all  the  facts. 

2.  In  an  action  under  Snnb.  &  B.  St.  I 
3X3S3i,  in  the  natnre  of  a  creditorn*  suit  to  en- 
force a  judgment  against  a  nonresident,  the 
Bitua  of  debts  due  the  latter  anri  evitlenced  hy 
notes  and  mortgages  will  be  considered  as  at 
the  domicile  of  the  resident  delJtors  owing 
them. 

3.  By  BprvinR  writs  of  injunction  upon  the 
resident  debtors,  restniininc  theni  from  paying 
the  delrts  to  the  nonresident  jiid^rmeiit  debtor, 
the  court  aoqnired  jiirisdii-linn  of  the  debts, 
thongh  the  noiirenitleni  debtor  never  oppeflreil. 
and  it  conid  collect  and  apply  them  tu  the  pny- 
meot  of  the  jinlmnent. 

4.  Under  Saab.  &  B.  8t  I  2(£S0,  pravidin^ 
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for  service  by  publication  where  defendant  U  a 
nonreaiiJent  and  has  'Voperty,"  the  wont 
"propertr"  InelvdM  debts  having  a  sitns  In  the 

5.  In  an  action  under  Sanb.  &  B.  St.  I 
3020,  in  the  nature  of  a  credirora*  sidt  by  an 
assigrnee  of  a  judgment  to  enforce  uajment, 
where  one  of  the  orieinal  judtimeiit  plaiutiffft 
claimed  the  entire  judgment,  and  executed  a  re- 
lease of  it,  it  was  proper  to  make  such  a  join- 
der of  defendants  that  the  release  might  be  can- 
celed if  fraudulent. 

6.  In  a  suit  under  Sanb.  &  B.  St.  I  30S9, 
In  the  nature  of  a  creditors'  suit  to  enforce  a 
judgment,  one  of  the  issues  was  whether  cei^ 
tain  assignments  by  the  judgment  debtor  of 
notes  and  mortgages  were  valid.  The  assign- 
ments bore  date  prior  to  the  commencement 
of  the  action,  but  were  brought  to  the  register 
of  deeds  to  be  recorded  six  months  after  the  al- 
leged assignment,  and  after  the  action  had  beeo 
commenced.  Several  witnesses  familiar  with 
handwriting  testified  that  when  the  assign- 
ments were  presented  for  registry  thi>y  looked 
as  if  they  had  been  recently  written.  It  did 
not  appear  that  the  pretended  asuguee  made 
any  iniiiiiry  of  the  mortgagors,  or  at  least  of 
two  of  them,  as  to  the  validity  of  the  mortgages 
and  the  value  of  the  property,  and  his  sub- 
sequent statements  and  actions  did  not  seem 
Uke  those  of  a  bona  Sde  purchaser,  but  rather 
in  the  Interest  of  his  assignor.  Hdd,  lliat  the 
assignments  were  fraudulent 

Appeal  from  drcttlt  court.  Fond  dn  Xao 
oounty;  K.  S.  GUsoq,  Judge. 

Action  under  Sanb.  &  B.  St  S  3029.  In  Uie 
nature  of  a  creditors'  salt,  by  Edward  S. 
Bragg  against  O.  L.  Hdroer,  Benjamin  Chap- 
man, Leonard  L.  Chapman,  and  Patrick  Oay- 
nor,  impleaded  with  James  Gaynor  and 
others,  to  enforce  a  Judgment  i^atast  James 
Gaynor.  There  was  a  judgment  tor  plain- 
tiff, and  Helmer,  the  Chapmans,  and  Pat> 
rick  Gaynor  appeal.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
tog  statement  by  PINNPY,  J.: 

This  Is  an  action  In  the  nature  of  a  cred- 
itors' suit  under  tlie  statute  Sanb.  ft  B.  Bt. 
I  3029,  after  the  return  of  an  execution  on 
a  Judgment  unsatisfied,  bron^t  In  the  cir- 
cuit court  for  Fond  du  Lac  county  by  the 
plaintiff,  as  assignee  of  a  Judgment  rendered 
in  favor  of  Edmund  Blewett  and  I'atrick 
Gaynor  against  James  Gaynor  In  the  circuit 
court  for  Winnebago  oounty,  March  31, 1890, 
for  9B|114.S0,  damages  and  costs.  A  his- 
tory of  previous  lltlgntion  which  resulted  in 
the  Judgment  wiU  be  found  in  77  Wis.  378, 
46  N.  W.  Rep.  547,  and  of  a  subsequent  ac- 
tion between  the  Judgment  debtor  and  Ed- 
mund Blewett  and  Patrick  Gaynor  to  limit 
or  reduce  such  judgment  in  55  N.  W.  Rep. 
169.  The  assignment  of  the  Judgment  was 
executed  by  Blewett  only,  who.  It  is  claimed, 
was  the  real  owner  of  It.  That  Patridc  Gay- 
nor falsely  claimed  the  entire  Judgment  be- 
longed to  him.  and  November  10.  1800,  at 
Che  request  of  JameaGaynor,and  wtthoutany 
consideration  therefor,  fraudulently  executed 
a  satisfaction  of  said  Judgment  under  seal 
in  his  name,  and  in  the  name  of  Blewett  as 
well,  but  without  any  authority  in  that  be- 
Imlf,  and  both  the  said  Patrick  and  James 
Gaynor,  who  had  notice  of  Blewett's  rights, 
claim  that  said  Judgmcoit  had  been  folly  sat- 


lafled,  and  was  rightfully  dlsdiarged.  The 
complaint  alleges,  among  other  dilngs:  (I> 
Tbat  on  the  OUi  at  JaiinazT.  188S.  Junes 
Gaynw  loaned  to  O.  L.  Burner  and  Gl  S. 
Cook  the  som  of  $7,00(K  taking  semrlty 
dierefbr  on  real  estate  sttoated  In  Fond  du 
Lao  county,  and  described  In  the  oomiitafait, 
in  die  name  of  his  wife,  tlary  <3s7nor,  but 
whlob  had  been  transferred  In  tBSO  to  the 
said  James  Gaynor,  and  was  still  hdd  and 
owned  by  hbn.  uaA  was  past  doe  and  nn- 
pald,  sold  Cook  haying  been  released  from 
an  liability  thereon.  (2)  That  he  owns  and 
a  olalm  and  debt  aeonred  mortgage- 
on.real  estate  In  aald  ommty.  deserlbed  In  the 
complaint,  for  $2,000*  against  said  O.  L. 
Hdmer,  then  past  doe  and  tmpaid;  and  that. 
If  any  transfer  had  been  made  ot  the  same, 
it  mia  made  to  defraud  the  plainttlL  09 
nut  said  James  Gi^or  Is  the  owner  snd 
bolder  of  a  certain  note  and  mortgage  exe- 
cuted by  Benjamin  and  Leonard  Obapman 
for  94.000  on  real  estate  In  said  comity,  made 
to  said  Mary  Oaynor  for  his  nae^  and  wUcb 
were  assigned  to  him  fn  1888,  and  are  dated 
October  17,  1884,  and  remain  ootatandlng 
and  mipald,  ooept  aa  to  the  sum  of  $300; 
and  any  sobseqaent  transfw      said  Gijnor 
was  fraudulent  and  colorable.  In  respect  to 
these  mortgages  the  complaint  stated  die 
date  and  Tolome  and  p^;e  of  the  registry 
thereof  in  the  office  of  the  register  ol  deeds 
of  said  oounty.  (4)  That  the  defendant  John 
Hughes  has  In  his  posseflStMi  or  under  Us 
control  moneys,  credits,  and  ^ects  beloag- 
Ing  to  the  defendant  James  Oaj'nor  in  ex- 
cess of  $600.  (5>  That  the  defendant  Mar- 
quis Moore  has  tai  his  hands,  or  In  his  name- 
or  control,  aa  trustee  or  otherwise,  real  es- 
tate, or  equitable  Interests  therein,  or  pmp- 
erty,  In  which  the  defendant  James  (iaynor 
has  an  interest,  legal  or  equitable.  The  ser- 
eral  parties  above  named,  to  wit.  O.  L- 
Helmer,  the  GhatHnans,  John  Hughes,  and 
Marquis  D.  Moore,  when  this  action  was 
commenced,  all  resided  In  Fond  dn  Lac  coun- 
ty. In  this  state,  and  were  served  with 
process.  Patrick  Oaynor  and  Edmimd  Blew- 
ett were  also  made  defendants  In  respect  to 
the  controversy  concerning  their  alleged  in- 
terests In  or  ownership  of  the  judgment  as- 
signed by  the  latter  to  the  plaintiff.  The- 
action  was  commenced  January  1,  IROl.  and 
the  defendants  Helmer,  the  Chapmans,  and 
Hughes  were  enjoined  from  making  pay- 
ment of  the  said  sevend  debts  to  said  Gay- 
nor or  to  any  one  for  him,  etc..  and  this  In- 
Junctlcm  was  served  on  James  Gaynor,  with 
the  summons  and  complaint,  on  the  Dtli  day 
of  January,  1892,  In  Chicago,  HL,  with  the 
summons  and  complaint,  under  an  order 
made  In  that  behalf.  Hie  complaint  was 
amended  February  21,  1801,  by  making  w. 
T).  Wltherwax  a  party  defendant,  and  alleg- 
ing that  since  the  commoicanent  of  ttie  ac- 
tion the  defendant  James  Gaynor  had  caused 
to  be  recorded  In  the  office  of  the  reglaXer 
of  deeds  of  F<Kid  du  Lao  county  -wbrnX,  par- 
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ports  to  be  aflBlgnraento  <Ht  tiie  Hdmer 
mortgages  and  ttie  Chnpiuan  mortgage;  And 
that  said  aBslgnments  are  merely  colorable, 
cuKl  made  and  recelred  to  aid  tbe  said  James 
Gajnor  to  hinder,  delay,  and  defraud  tiie 
plalntltt,  and  oagbt  In  etinlty  to  be  oanected. 
Flalntlfl  prayed  Jndgmoit  tbat  James  Q«y- 
nor  be  adjudged  to  apply  to  Ihe  payment  of 
the  Jndgmoit  any  money,  property,  debts, 
choses  In  action,  or  equitable  interests  be- 
longing to  him,  or  held  In  tmst  for  him.  or 
In  which  he  Is  in  any  way  or  manner  bene- 
ficially Interested;  that  the  release  of  the 
Judgment  given  by  Patrick  Oaynor  to  Um 
be  declared  fraudulent  and  rold  as  against 
the  plalntlfl,  and  be  oanoded,  ud  the  Judg- 
ment adjudged  to  be  the  property  of  and  be- 
long to  the  plalntlfl;  tliat  said  Patrlok  Oay- 
nor did  not  then  liare,  and  has  nerer  slnee 
acquired,  any  Interest  or  rf^t  to  control 
satti  jQ^^ment  or  any  part  diereof ;  tbat  the 
defendant  James  Gaynor  be  enjotaied  from 
selling,  etc.,  any  of  his  proptfty,  debts,  things 
In  action.  equltaUe  interests,  etc.,  and  that  the 
defendants  Helmer,  the  Chapmans,  Hughes, 
and  Moore  be  enjoined  from  making  any 
paymmt  on  their  respectiye  notes  and  mort- 
gages and  debts  described  In  the  complaint; 
that  a  receiver  be  appointed  to  sell  or  other- 
wlHc  dispose  of  all  said  propwty,  equitable 
InterestB,  etc.,  of  the  said  James  Gaynor;  and 
for  otiker  and  further  relief.  The  defeod- 
anta  James  Gaynor  and  Wltherwax,  both  of 
whom  resided  at  Chicago,  111.,  were  served 
under  orders  In  the  usoal  form  with  tbe 
summons  and  c(Hnplalnt,  baaed  on  the  verl* 
fled  oomplaint  and  affidavits  of  the  plalntllf. 
Tbe  defendants  James  Gaynor  and  W.  D. 
Witherwax  did  not  appear.  The  defend- 
ant Helmer  admitted  tbat  he,  with  C.  S. 
Go4^  borrowed  $7,000,  and  gave  as  security 
therefor  a  mortgage  upoa  the  lands  stated 
in  the  complaint,  which  ran  to  Mary  Gay- 
nor, wife  of  James  Gaynor,  and  was  re- 
corded as  stated;  that  the  money  was  re- 
ceived from  James  Gaynor;  tbe  assignment 
of  record  of  said  mortage,  dated  Marcii  11, 
18S6,  from  Mary  Gaynor  to  Patrl<^  Gaynor, 
and  an  assignment  thereof  from  PatrlcK 
Gaynor  to  James  Gaynor,  dated  Apzll  14, 
1888,  and  that  Cook  had  been  discharged 
from  all  liability  for  the  debt  secured  there- 
by, and  that  said  mortgage  was  unpaid  as 
to  the  principal  thereof.  Further,  that  about 
July  30,  188tt,  he  borrowed  from  James  Gay- 
nor the  sum  of  12,000  upmi  the  real  estate 
deHcribed  in  the  complaint,  and  made  a 
mortgnge  therefor,  which  was  recorded  as 
therein  alleged,  which  Is  still  unpaid.  It  fur- 
ther set  up  that  each  of  tbe  mortgages  was, 
prior  to  the  bringing  of  tbe  actioD,  assigned 
and  transferred,  with  the  debts  secured 
thereby,  by  James  Gaynor  to  some  party 
unknown  to  defendant,  and  allied  that 
James  Gaynor  Is  not  and  was  not  at  the 
commencement  of  the  action,  the  owner  and 
holder  of  sold  mortgages,  or  either  of  them. 
Defendant  Benjamin  Chapman  admits  that 


on  or  aboat  the  17th  of  Octob«-,  1881.  be, 
with  one  Leimard  L.  Ohapman,  made  Jointly 
a  mtxtgage  upon  cortabi  lands  dcoctibed  in 
the  complaint  In  the  county  ot  Fond  du  Lao 
tor  f4,S00  to  fme  Mary  Gaynor,  which  was 
recorded  as  in  the  oomplaint  alleged,  and 
lliat  there  appears  In  the  records  of  the 
office  of  tile  register  of  deeds  an  assignment 
thereof  to  James  Oaynor,  dated  on  or  about 
April  2.  1888,  and  that  said  mortgage  Is  un- 
paid as  to  the  principal  sum  thereof  except 
Vaoo,  paid  cm  wt  about  Korember  1,  1889^ 
and  alleges  that  said  mortgage  was  made 
for  the  benefit  of  said  mor^pigee,  Mary  Gay- 
nor; that  it  was,  befwe  this  action,  duly  aa- 
rigned  1^  aald  James  Oaynor  to  some  party 
tmknown  to  defendant;  that  he,  Gaynw,  ba» 
not  now,  and  did  not  at  tiie  begbmlng  of 
this  suit  have,  any  intereat  In  or  dalm  upon 
said  mortgage,  or  the  notes  or  debt  aecnredi 
thereby.  The  answer  of  Leonard  Ij.  Cba^ 
man  Is  the  sam^  In  snbstanoe,  as  ttiat  of 
B^amln  CSiapman,  except  that  tt  allege* 
an  assignment  of  the  mortgage  to  W.  D. 
Witiherwax,  made  by  James  Gaynor.  dated 
and  acknowledged  September  1,  1890,  re- 
corded  February  10,  1891«  and  avers  that 
the  assignment  waa  made  and  accepted  In 
good  faith,  for  a  valuable  oonaideratlon. 
without  fraud,  and  for  the  purpose  of  trans- 
ferring the  mortga^  only,  and  not  for  tbe 
purpose  of  hindering,  delaying,  and  defraud- 
ing creditors  of  James  Gaynor.  The  defend- 
ant Patrlok  Gaynor  alleged  that  in  the  ac- 
tion In  which  the  Judgment  was  recovered 
against  James  Gaynor  he  was  a  party  plalu- 
tiff  In  Interest,  and  not  a  nominal  party.  His 
answer  then  proceeds  to  set  up  the  transac- 
tions between  hioiself  and  James  Gaynor  as 
alleged  partners  in  the  business  of  logging  In 
1882;  that  he  was  hostile  to  the  recovery  of 
tbe  Judgm^t  against  James  Gaynor,  and  ad- 
mits that  he  t^tlfled  that  the  alleged  causes 
of  action  set  up  ta  the  complaint  in  that  ac- 
tion had  been  fully  dlschai^^d  and  satisfled 
hefore  It  was  commenced,  and  be  denied  all 
fraud  and  collusion  between  himself  and 
James  Gaynor.  He  admitted  the  execution 
of  tbe  satisfaction  of  Judgment,  and  insOsted 
that  It  was  a  due  and  legal  satisfaction,  and 
that  he  had  authority  to  satisfy  It  for  him- 
self and  his  coplaintlfC  therein,  Edmund 
Blewett  He  also  set  up  a  contract  for  log- 
ging between  Edmund  Blewett  and  Jame» 
Gaynor,  and  proceeded  to  give  an  accouit  of 
the  dealings  of  James  Gaynor  and  himself 
and  Edmund  Blewett;  that  by  reason  of  the 
premises  there  was  nothing  actually  or  equi- 
tably due  from  said  James  Gaynor  to  Ed- 
mund Blewett;  and  that  on  the  Gth  of  De- 
cember, 1890,  an  action  was  begun  by  Jame» 
Gaynor  asalnst  this  defendant  and  Blewett 
in  the  circuit  court  for  Winnebago  county 
for  the  purpose  of  having  the  rights  andi 
equities  of  the  parties  in  said  action  ad- 
Justed,  being  the  some  here  stated,  and  he 
made  a  copy  of  the  complaint  in  said  actton 
an  exhibit  to  his  answer;  that  said  Judgment 
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had  not  been  paid,  and,  If  flnythtng  Is  due 
thereon,  It  ts  the  only  partnership  asset  of 
value  existing  and  owned  by  this  defraidant 
and  Edmund  Blewett;  that  Blewett  ts  Insol- 
vent,  and  James  Oaynor  makes  many  claims 
and  demands  against  this  defendant  and  Ed- 
mund Blewett,  because  of  his  contract  with 
Blewett  and  transactions  under  it;  that  said 
partnership  firm  were  owing  large  sums  of 
money,  exceeding  $10,000,  and  by  way  of 
counterclaim  demanded  that  the  prosecution 
of  this  action  be  stayed,  and  the  assignment 
of  the  Judgment  made  by  the  defendant 
Blewett  to  the  plaintiff  be  canceled  and  set 
aside,  and  a  recover  be  appointed  of  the 
partnership  assets  of  the  firm  of  Gaynor  & 
Blewett,  to  adjust  the  equities  and  rights  of 
the  parties  and  to  pay  partnership  debts; 
and  that  he,  Patrick  Oaynor,  might  liave 
other  and  further  relief,  etc.  A  reply  was 
made  to  the  counterclaim. 

At  the  trial  the  plalntUf  moved  to  suppress 
the  deposition  of  James  Gaynor  upon  cer- 
tain affidavits  made  a  part  of  the  bill  of 
exceptions.  This  motion  was  granted,  and 
ttie  defendants  excepted.  Neither  the  depo- 
sition, nor  the  substance  of  It,  Is  contained 
In  the  bill.  When  the  plaintiff  offered  evi- 
dence In  support  of  his  complaint,  counsel 
for  the  appellants  Helmer  and  the  two  Chap- 
mans  and  Patrick  Gaynor  objected,  for  the 
reason  that  the  record  shows  that  the  coort 
had  no  Jurisdiction  over  the  principal  debt- 
or, and  coidd  not  proceed  as  against  these 
d^endants;  that  the  court  had  no  jurlsdic- 
tlon  of  the  subject  of  the  action,  and  that 
the  complaint  shows  no  facts  to  constitute 
a  cause  of  action  as  against  these  defend- 
ants. The  objections  were  overruled.  Evi- 
dence was  given  tending  to  support  the  alle- 
gations of  the  plaintiff's  complaint,  the  main  j 
features  of  which  are  referred  to  In  the 
opinion.  The  finding  as  to  facts  and  conclu- 
sions of  law,  as  well  as  the  judgment,  are  so 
lengthy  that  It  Is  impracticable  to  make 
more  than  a  very  brief  abstract  of  tbem, 
and  are  substantially  In  accordance  with 
the  statements  and  prayer  of  the  complaint 
It  was  found  that  the  defendant  Patrick 
Gaynor  was  a  nominal  party  to  the  original 
judgment,  and  had  no  Interest  therein,  nor 
In  the  moneys  secured  thereby.  That  it  was 
sole  property  of  Edmund  Blewett,  who 
had  good  right  to  convey,  satisfy,  or  assign 
the  same.  That  Patrick  Gaynor  had  no  au- 
thority to  Batis?y  it,  in  whole  or  in  part, 
and  received  no  consideration  for  any  such 
discharge  or  satlsftictlou.  That  no  partner- 
ship ever  existed  between  the  defendant 
Blewett  and  Patrick  Gaynor,  and  that  the 
Judgment  was  never  a  partnership  asset  or 
partnership  property,  and  Patrick  Gaynor 
had  no  right  to  an  account  for  any  part 
tiiereof.  That  the  Judgment  was  assigned 
to  the  plaintiff.  Bragg,  as  alleged.  That 
the  defendant  James  Gaynor  made  the  loans 
mentioni'd  In  the  complaint  to  Relnier,  and 
reeved  the  said  notes  and  mongiiges.  and 


the  same  was  found  as  to  the  mortgage  of 
the  defendtints  Chapman.  That  said  sev- 
eral mortgages  were  assigned,  as  hereinbe- 
fore stated,  and  that  at  the  date  of  the  per- 
sonal service  of  the  summons  and  complaint 
on  James  Gaynor,  January  9.  1891,  he  was 
the  owner  of  these  several  notes  and  mort- 
gages, which  were  th&a  unpaid;  the  Helmer 
mortgages,  as  well  as  the  greater  part  of 
the  Chapman  mortgage,  being  past  due,  and 
all  of  It  remaining  unpaid,  except  (300.  Hiat 
the  assignments  thereof,  respectivdy,  dated 
September  1,  1S90,  and  recorded  as  stated 
In  the  complaint,  were  not  executed  at  that 
date,  and  not  earlier  than  the  26th  day  of 
January,  1891,  and,  when  executed  and  de- 
livered, were  colorable  merely,  and  made 
and  received  for  the  piupose  of  hindering 
and  delaying  the  plaintiff  In  the  collection 
of  the  jtulgment  That  at  the  date  of  the 
commencement  of  the  action  the  defendant 
Moore  hdd  real  estate  In  said  county  as 
trustee,  for  the  benefit  of  himself  and  three 
other  persons,  of  whom  James  Gaynor  was 
one;  and  that  the  defendant  Hu^es  had 
property  In  his  hands  at  the  time  of  the  com- 
mencement of  this  action,  whidi  he  h^  as 
trustee,  one^uarter  thereof  belonging  to  the 
defendant  James  Gaynor.  That  the  transfer 
thereof  by  James  Gaynor,  and  of  his  Inter- 
est in  the  real  estate  held  by  Moore  to  Wlth- 
erwax,  was  colorable,  and  made  and  re- 
ceived for  the  purpose  of  hindering  and  de- 
laying the  complainant  And  as  conduslons 
of  law,  among  other  things,  that  the  court 
had  Joilsdlction  of  the  defendants  James 
Gaynor  and  W.  D.  Wltherwax  to  the  ex- 
tent of  binding  them,  and  each  of  them,  so 
far  as  they,  or  either  of  them,  had  any  right 
or  claim  In  or  to  the  property,  debts,  real 
j  estate.  Interests,  moneys,  credits,  and  effects 
due  from  or  In  the  hands  of  the  defendants 
Helmer,  the  Chapmans,  John  Hughes,  and 
Marquis  D.  Moore,  as  above  found,  and  had 
jurisdiction  of  the  subject  of  the  action;  that 
the  debts  secured  by  the  said  several  notes 
and  mortgages,  and  the  estate,  property,  and 
effects,  etc.,  In  the  hands  of  the  defendants 
Hughes  and  Moore,  and  each  of  tiiem  was, 
at  the  time  of  the  commencement  of  this 
action  and  the  date  of  the  service  of  the 
summons  and  complaint  and  injunction  or- 
der upon  said  defendants,  within  and  sub- 
ject to  the  jurisdiction  of  the  court  and 
by  virtue  of  the  laws  of  the  state,  for  the 
purpose  of  the  remedies  sought  to  be  en- 
forced by  this  action,  had  tii^r  situs  at 
the  residence  of  the  said  several  debtors, 
and  not  otiierwise;  and  that  the  complain- 
ant have  Judgment  against  the  said  sever- 
al deftadants  according,  and  that  a  re- 
ceiver be  appointed,  etc  Hie  judgment 
declared  the  said  several  tranafen  from 
James  Gaynor  to  the  defendant  WlOierwax 
fraudulent  and  void;  ttaat  the  wh^e  amarant 
of  the  Judgment  was  dne  to  Uie  pUdntlff. 
with  interest  from  Its  date;  that  Patrick 
Guyuor  had  no  Interest  In  or  to  It,  and  that 
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the  satisfaction  thereof  execnted  by  him  was 
void  and  of  no  effect;  and  In  Its  gaietal 
provisions  was  in  accordance  with  the  find- 
ing itroriding  tor  the  appointment  of  a  xe- 
c^ver  ot  the  said  debte,  credits,  and  effects, 
with  power  to  carry  out  and  execute  the 
Judgment,  and  api^  tiie  same  to  the  pay- 
ment of  Uie  plalntllTB  debt  The  debtorBHel- 
mer,  the  Cbapmans,  Hughes,  and  Moore  wore 
adjudged  to  pay  the  reoel^  the  amount  ot 
their  debts  due  to  James  Oaynor,  so  tu  aa 
necessary  to  pay  off  plaintiff's  demand,  with- 
in 00  days  after  notice  by  the  recover.  The 
defendants  H^er,  the  Ghapmans,  and  Po^ 
rick  Gaynor  appealed. 

George  E.  Sutherland,  for  appellants.  3. 
W.  Hines  and  B.  S.  Bragg,  for  respondent. 

PINNBT,  J.,  (after  stattog  the  fbcts.)  1. 
The  contoitlon  Hiat  the  offldaTits  used  to  ob- 
tahi  the  orders  for  service  of  samnuniB  and 
Gom^d^t  (»i  the  defendants  James  Gnynor 
and  Wlthorwax,  under  Sanb.  &  B.  St  H 
2C39,  2640,  are  void  because  the  respective 
afBdavits  used  to  obtain  them  do  not  de- 
scribe any  property  of  the  defendants  within 
the  state,  or  In  which  they  had  any  Interest 
to  be  affected  by  the  action,  cannot  be  sus- 
tained. The  cose  of  Winner  r.  Fltigerald. 
19  Wis.  888.  arose  under  section  10.  c  124, 
Rev.  St  ISBSf  when  the  grounds  for  making 
tug  the  order  were  required  to  appear  wholly 
hy  afitdavlt  The  present  statute  (Sanb^  dc 
B.  St  I  2640)  provides  that  the  appilcatlcn 
for  the  order  "shall  be  based  ap<ai  the  com- 
plaint, duly  verified  and  filed,  and  an  affida- 
vit together  showing  the  facts  required  to 
exist"  In  Gumminea  v.  Tabor,  61  Wis.  188. 
21  N.  W.  R^.  72,  the  change  in  the  statute 
was  considered,  and  It  was  held  that  "the 
statute  now  requires  the  order  to  be  based 
In  part  upon  a  verified  complaint  filed,  nnd  it 
does  not  expressly  require  that  the  afildavlt 
which  Is  to  accompany  the  verified  com- 
plaint shall  show  that  a  cause  of  action  ex> 
Ists  against  the  defendant  *  *  *  It  does 
not  say.  as  the  old  statute  did,  that  such  fact 
must  be  made  to  appear  by  affidavit"  It  la 
enough,  within  the  statute  and  the  rule  es- 
tablished by  this  dedslon.  that  the  appUca- 
tions  were  made  upon  a  complaint  duly  veri- 
fied, and  on  affidavits,  together  showing  the 
facts  required  to  exist  Voela  v.  Voelz,  80 
Wis.  507,  508,  50  N.  W.  Bep.  398.  The  rule 
thus  laid  down  lias  not  been  departed  from 
or  modified  in  any  subecquent  case.  The 
failure  to  describe  the  propwty  In  question 
la  the  affidavits  does  not  trader  the  orders 
invalid.  The  property  In  question  Is  suffi- 
ciently described  in  the  complaint  for  all 
purposes  of  Jurisdiction,  If  it  is  of  such  char- 
acter and  so  circumstanced  that  on  a  credit- 
ors* suit  It  can  be  regarded  as  property  In 
this  state  which  can  be  reached  In  the  ao- 
tlon.  and  applied  to  the  payment  of  the  Judg- 
ment fignlnst  James  Gaynor,  and  as  against 
said  Wltherwax.  if  his  claim  to  it  as  found 


by  the  circuit  court  Is  colorable  and  frandiH 
lent  as  against  the  plaintiff. 

2.  It  has  been  the  law  In  this  state  firom  a 
vesy  eaily  period  Outt  debts  due  to  a  nm- 
reddent  debtor  tnnn  dtizens  ot  this  state 
are  subject  to  garnishee  process  at  the  suit 
oC  his  creditor  tai  the  conrts  ot  this  state, 
and  Hiat  such  debtor  can  be  brought  into 
such  courts  by  puUlcatlcxi  <rf  summons;  and 
where  the  debt  is  claimed  by  another  he 
need  not  be  summoned  at  OH,  but  in  order 
to  conclude  him,  it  would  be  necessary  to 
give  him  timely  notice  of  the  proceeding, 
and  to  tender  him  the  defense  of  it  Adams 
T.  FOer,  7  Wis.  306;  Wilson  v.  Groelle,  (Wis.) 
63  N.  W.  Rep.  80a  More  recent  provlstons 
have  beoi  mode  for  bringing  In  the  adverse 
claimant  as  a  party  defendant  so  that  as  to 
the  dlffwrat  claimants  the  proceedlhg  may 
assume  the  character  of  an  actlcoi  of  lnt«^ 
Reader,  and  for  service  <HC  an  order  without 
the  state,  or  by  pubUcatloo,  If  eltiier  Is  a  n<m- 
resldent  Hie  proceedings  are  regarued  aa 
an  action,  and  the  court  may  adjudge  the  re- 
covery ot  any  Indebtedness,  the  conveyance, 
transfer,  or  delivery  to  the  sheriff,  or  any 
officer  appointed  by  the  Judgmoit,  of  any 
real  estate  or  personal  property  disclosed  or 
found  liable  to  be  applied  to  the  plaintiff's 
demand,  or  to  pass  title  thereto,  and  may  by 
Its  order,  when  prop^,  direct  the  manner  of 
making  sale  and  of  disposing  of  the  proceeds 
or  any  money  or  other  thing  paid  over  or  de- 
livered to  the  derk  or  <^lcer,  (Baker  v.  In- 
surance Co..  52  WiB.  193,  8  N.  W.  Rep.  611; 
Prentiss  v.  Danaber,  20  Wis.  311;)  and  the 
garnishee  may  be  enjoined  from  disposthg  of 
the  debtor's  property.  (Almy  v.  Flatt  16 
Wis.  160;  Mailey  v.  Altmau,  14  Wis.  22;) 
"and  any  property,  money,  credltd,  and  ef- 
fects held  by  a  conveyance  or  title  void  as  to 
the  creditors  of  the  defendant  shall  be  em- 
braced In  the  liability  of  the  gomlsbee;"  but 
no  garnishee  can  be  charged  "by  reason  of 
his  having  drawn,  accepted,  made.  Indorsed, 
or  guarantied  any  negotiable  bill,  draft 
note,  or  other  security;"  (Sanb.  &  B.  St  H 
2766-2768.)  But  for  the  last-named  provi- 
sion, the  Indebtedness  of  the  defendants  Hel- 
mer  and  the  Chop  mans  to  the  defendant 
James  Gaynor  could  have  been  reached  by 
process  of  gamtabment,  and  applied  to  the 
satisfaction  of  the  Judgment  against  him,  al- 
though a  nonresident  of  the  state,  and  al-  . 
though  he  had  made  a  colorable  or  fraudu- 
lent transfer  of  the  indebtedness  to  the  de- 
fendant Wltherwax  also  a  nonresident  For 
all  such  purposes,  these  debts  would  have 
been  regarded  as  property  In  this  state,  and 
subject  to  the  Jurisdiction  of  Its  courts,  al* 
though  both  Gaynor  and  Wltherwax  were 
nonresidents.  Such  result  would  not  have 
been  considered  in  conflict  with  the  general 
rule  that  the  situs  of  personal  property  is. 
for  many  purposes,  such  as  taxation,  succes- 
sloa,  and  distribution,  regarded  as  having  its 
locality  at  the  domicile  of  the  owner.  By 
force  of  statute  law,  as  w^  aa  public  polky 
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declared  therein,  and  In  tlie  decisions  of  the 
courts,  the  situs  or  place  wbere  these  debts 
are  considered  to  be  with  reference  to  Juris- 
diction of  our  courts  over  them  for  tbe  pur^ 
pose  of  subjecting  them  to  the  satisfaction  of 
debts  due  to  a  resid^t  of  this  state  from  a 
nonresident  In  order  to  protect,  do  Jtistlce 
to,  and  satisfy  creditors  resident  here.  Is  that 
of  such  resident  debtor  owing  the  same. 
The  right  to  so  reach  and  appropriate  such 
debts  for  such  purposes  has  been  affirmed 
numerous  adjudications  from  tbe  earliest  pe- 
riod, and  it  Is  too  late  now  to  attempt  to 
maintain  the  proportion  that  for  all  pur- 
poses the  situs  of  debts  so  sought  to  be 
readied  and  applied  is  at  tbe  domicile  of 
such  nonresident  Tb^  are  to  be  r^rded, 
for  the  purposes  of  such  proceedings^  as 
property  abiding  or  being  In  the  domicile  of 
tlie  party  owing  them,  and  are  as  much  sub- 
ject to  the  JurisdictlCHt  and  control  at  our 
courts  as  tangible  property  of  a  nonresident 
found  within  our  Jurisdiction.  It  cannot  be 
disputed  that  tangible  property  so  situated 
could  be  seized  and  applied  to  the  satisfac- 
tion of  the  debts  of  a  nonresident;  and  It  Is 
equally  clear,  as  It  seems  to  us,  that  debts, 
things  in  action,  as  distinguished  from  things 
In  possession,  may  be  subjected  to  the  equi- 
table jurisdiction  of  our  courts  for  the  same 
purpose.  The  process  of  garnishment  oper- 
ates as  an  attadim^t,  and  fastens  on  such 
debts  a  Uoi  by  which  they  are  brought  un- 
der the  dominion  and  jurisdiction  of  the 
court  Embree  t.  Hanna,  5  Johns.  102,  103; 
Milne  t.  Moreton,  9  Bin.  353;  Bissell  v. 
Brig^  9  Mass.  467,  468.  In  Tingley  t.  Bate- 
man,  10  Mass.  344,  It  Is  said:  "The  summon- 
ing of  a  trustee  Is  like  a  process  In  rem.  A 
chose  In  action  is  thereby  arrested  and  made 
to  answer  the  debt  of  the  principal  The 
person  ^titled  by  the  contract  or  duty  of 
the  supposed  tmstee  is  thus  summoned  by 
the  arrest  of  this  species  of  effects.  They 
are  to  be  considered  for  this  purpose  as  local, 
and  as  remaining  at  the  residence  of  tbe 
debtor  or  person  Intrusted  for  the  principal;" 
and  in  Blake  t.  Williams,  6  Pick.  303,  it  Is 
said  that  "the  relation  of  debtor  and  credit- 
or, and  the  rights  of  tbe  latter  over  the  ef- 
fects of  the  former,  are  distinct  objects  of 
jurisprudence,  within  tbe  control  of  the  leg- 
Islatlre  power  of  the  country  where  the 
property  Is.  This  power  Is  absolute  and  un- 
controllable. It  may  be  unreasonably  exer- 
cised, but  still  It  Is  legal  If  BO  willed  by  a 
sovereign  Independent  power,  for  tbe  domin- 
ion is  here."  Story,  Conli.  Laws,  H  390,  692, 
592a;  Milne  t.  Moreton,  6  Bin.  361.  The 
courts  of  tills  state  can  exercise  jurisdiction 
only  over  persons  and  property  within  its 
territory,  but  it  Is  familiar  law  tbat  "through 
its  tribunals  It  may  subject  proper^  within 
Its  limits,  owned  by  nonresidents,  to  the  pay- 
ment of  demands  of  Its  own  citizens  against 
them;  and  the  exercise  of  this  JurlBdictlon 
in  no  respect  infringes  upon  the  sovereignty 
«f  the  state  where  such  owners  are  domi- 


ciled. Every  state,  It  is  held,  owes  protec- 
tion to  Its  own  citizens,  and  when  nonresl' 
dents  deal  with  them  it  Is  a  just  afad  legiti- 
mate exercise  of  authorify  to  hold  and  ap- 
propriate any  property  owned  by  sucti  non- 
residents to  sati^  the  claims  of  Its  ciil- 
zena"  Pennoyer  v.  Neff,  95  U.  S.  726. 
"Thls  jurisdiction  Is  called  into  exercise  and 
attaches  where  property  is  once  brought  un- 
der the  control  of  the  court  selEnre  or 
acts  €ft  eqolTalcmt  Import,  and  which  stand 
for  and  represent  the  dominion  of  the  court 
over  the  thing,  and,  in  eCrect  subject  It  to 
the  control  of  the  court  This  may  be  by  Uih- 
levy  of  a  writ,  or  by  the  mere  bringing  of 
a  suit  'It  is  immaterial/  said  the  court,  by- 
Mr.  Justice  McLean,  In  Boswell's  Lessee  r. 
Otis,  9  How.  336,  •whether  the  proceeding 
against  the  property  be  by  an  attachment  or 
btU  In  chancery.' "  The  proper^  may  be 
bound  without  actual  service  within  tbe  ju- 
risdiction of  process  upon  the  owner  where- 
the  only  object  of  the  proceeding  Is  to  en- 
force a  claim  against  the  property  specifical- 
ly of  a  nature  to  bind  the  title.  Notice  of 
the  proceeding  may  be  given  by  publication, 
etc.,  as  prescribed  in  the  statute,  (Cooper  v. 
Keynolds,  10  WalL  80S,  317;  Heldritter  v. 
Oil  Cloth  Co.,  112  V.  S.  900-302,  5  Sup.  Ct. 
Rep.  135;)  and  the  property  will  be  effec- 
tually bound  by  the  Judgment  tbat  may  fol- 
low. That  local  laws  may  thus  fix  the  sltns- 
of  debts  at  tbe  domicdle  of  the  debtor  for 
such  purposes  that  under  such  laws  they 
may  be  attached,  and  compulsory  payment 
will  protect  the  debtor  everywhere  against  a 
suit  for  the  recovery  of  the  same  debt  by 
the  creditor,  Is  well  established  by  many  ad- 
judicated cases,  among  which  are  Allen  v. 
Watt,  79  ni.  284;  Bethel  v.  Judge,  57  Mich. 
379,  24  N.  W.  Rep.  112;  Newland  v.  Judge. 
85  Mich.  151,  48  N.  W.  Rep.  644;  Rnllwar 
Co.  V.  Crane,  102  lUL  246;  Morgan  NeviUe. 
74  Pa.  St.  62;  Cochran  v.  Fitch.  1  Sandf. 
Oh.  142;  wmiarns  v.  IngersoU,  89  N.  T.  523. 
524.  And  tbe  correctness  of  this  doctrine  is 
distinctly  recognized  in  GulUander  r.  How- 
ell, 33  N.  T.  658,  659.  as  an  exception  to  the- 
general  rule  as  to  the  situs  ct  peraonalty  at 
the  domicile  of  tlie  owner.  Garnishee  pro- 
cess undw  our  statute  is  only  the  equivalent 
of  an  equitable  attachment,  and  creates  » 
lien  in  like  manner  as  by  filing  a  bill,  and  Is 
in  every  essential  element,  so  far  as  It  ex- 
tends, a  credlt<H9'  bill,  (Bank  v.  Wilson.  74 
Wis.  391,  43  N.  W.  Rep.  163;)  and  a  credit- 
ors' bill  is  an  equitable  levy,  (In  re  MUbum. 
59  Wis.  34,  17  N.  W.  Rep.  965.)  Had  Jamt-s 
Gaynor  died  domiciled  In  Blinols,  the  plain- 
tiff, as  his  creditor,  could  have  taken  out 
administration  in  Wisconsin,  by  reason  of 
Gaynor's  ownCTship  of  the  debts  and  de- 
mands due  from  the  defendants  In  tbis  ac~ 
Hon,  and  enforced  collection  of  his  debt  by 
that  means,  beyond  the  power  of  Gaynor's 
personal  representatives  to  prevent  much  re- 
sult for  locality  of  personalty  of  a  deceased 
confers  local  probate  jurlBdictJofi,  without 
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consideration  as  to  his  last  domicile,  and 
debts  due  the  deceased  are  deemed  bona 
notabUia,  1.  e.  personalty  snitable  for  coi^ 
ferring  local  probate  jurisdiction;  and  the 
rule  Is  that  simple  contract  debts  constitute 
«uch  where  the  debtor  (not  creditor)  resides, 
and  whore  they  can  be  sued  upon.  So  of 
iiny  chose  In  action  or  money  right.  Bchou- 
ler,Kx'r8.t24;  Attorney  General  v.  Bouwene, 
4  Mees.  &  ^V.  191;  Owen  v.  Miller.  10  Ohio 
St.  130;  PInney  v.  McGreirory,  102  Masa  186; 
<^lark  T.  Blackln^on,  110  Mass.  873.  In  At- 
torney General  t.  Bonwms,  snpm.  It  was 
lield  that,  "as  bills  of  exchange  and  promls- 
•ory  notes  do  not  alter  the  nature  of  simple 
contract  debts,  but  are  merely  erldencee  of 
title,  the  debts  due  on  these  instruments  are 
assets  where  the  debtors  lived,  end  not 
■where  the  instrument  was  found."  In  WII- 
klns  T.  EUett,  8  WaU.  740,  742.  the  court, 
recognizing  the  general  rule  as  to  the  situs 
of  personal  property,  recognizes  also  a  limita- 
tion or  qnaliacatlon  In  respect  to  personal 
property  by  the  comity  of  nations,  founded 
on  the  policy  of  the  foreign  country  to  pro- 
tect the  Interests  of  Its  home  creditors;  and 
the  same  distinction  or  exception,  as  well  as 
the  ground  for  It,  Is  again  assigned  In  the 
same  case.  108  U.  S.  258,  2  Sup.  Gt.  Rep. 
^1.  Under  these  principles  the  situs  of  such 
debts  Is  made  by  such  local  policy  the  doml- 
<:!Ue  of  the  debtors,  and  not  of  the  nonred.- 
dent  to  whom  they  may  owe  them.  This 
action  is  founded  upon  the  statute  (section 
30*20)  restoring  actions  In  the  nature  of  cred- 
ItotB*  suits,  and  prorldlng  that,  "^lenerer 
any  execution  against  the  property  of  any 
Judgment  debtor  shnll  have  been  Issued  upon 
a  judgment  for  the  payment  of  money,  end 
cdiall  have  been  returned  unsatisfied  in  whole 
OT  in  part,  the  jtidgment  creditor  may  com- 
mence an  action  against  su<di  judgment 
debtor  and  any  otiier  person  to  compel  the 
discovery  of  any  property  or  thing  In  action 
1}elonglng  to  such  Judgment  debtor,  and  of 
any  property,  money,  or  thing  tn  action  due 
or  held  In  trust  for  him,  and  to  prevmt  the 
transfer  of  any  such  property,  money,  or 
tiling  In  action,  or  the  payment  or  delivery 
thereof  to  such  judgment  debtor,  except," 
«tc.;  and  the  court  has  power  by  statute 
to  appoint  a  receiver  for  such  property, 
money,  and  tilings  in  action.  Fraudulent 
smntces  may  be  joined  as  defendants,  al- 
though they  hold  by  separate  conveyances, 
and  are  not  connected  in  Interest  with  each 
other.  Hamlin  v.  Wright,  23  Wis.  491.  This 
action  plainly  extends  to  debts  evidenced  by 
bills  and  notes,  and  Is  more  comprehenslTe 
and  for-reaching  than  a  proceeding  by  gar^ 
nlshmcBt  ^Vhen  commenced  by  service  of 
process  or  notice,  It  operates  as  an  equitable 
~  levy,  and  creates  a  lien  in  equl^  upon  the 
•effects  of  the  Judgment  debtor,  and  every 
«pecie8  of  property  belonging  to  him  may 
t>e  readied  and  applied  to  the  satlsfiictUm  of 
Ills  debts.  Walt.  Fraud.  Conr.  H  24,  83; 
Haddea  t.  Spader,  20  J<dins.  554;  Storm  t. 


Waddell,  2  Sandf.  Ch.  514.  515;  In  re  MU- 
bum,  69  Wis.  34,  17  N.  W.  Kep.  Wo;  Miller 
V.  Sherry,  2  Wall.  249;  TUtord  r.  Bumham, 
7  Dona.  110.  Ill;  Edmeston  v.  Lyde,  1 
Paige,  637;  Beck  v.  Burdett,  Id.  309.  By 
the  injunction  granted  In  this  case  against 
the  defendants  reddent  In  Wisconsin  the 
court  in  the  most  effective  manner  possible 
asserted  its  domlnlcMi  and  control  over  the 
Indebtedness  sou^t  to  be  reatdied,  and  thffle 
can  t>e  no  doubt,  we  think,  that  these  debts 
were  thus  brou^t,  by  reason  of  this  equitable 
levy,  wittiln  the  control  and  dominion  of  the 
court  for  the  purposes  of  this  actlcm,  which 
was  made  effective  by  its  final  judgmait  ap- 
pointing a  recover  to  collect  them  and  apply 
the  proceeds  to  the  plaintiff's  Judgment,  with 
Interest  and  costs.  We  are  not  aware  of  any 
well-considered  case  In  conflict  with  this  view. 
The  debt  or  duty  evidenced  by  notes,  bonds, 
or  bills  is  Incorporeal  and  Intajoglble,  and  ex- 
ists in  Idea  or  cMitempiatltni  of  law.  The 
note,  bond,  or  bill  Is  the  visible,  tangible 
symbol  of  the  debt  or  duly,  wUch  may  be 
transferred  by  assignment  or  Indorsement 
thereof.  PracticaUy  the  note,  bill,  or  bond 
represents  money  due  and  to  come  from  the 
maker  or  party  liable  In  one  state  to  a  party 
in  another,  who  holds  merely  the  evidence 
of  the  existence  of  the  debt  for  It;  and  it 
seems  but  reasonable  and  proper  to  hold 
that  the  situs  of  the  debt  for  the  purposes 
here  In  question  Is  at  the  domicile  of  the 
debtor,  where  coliectlim  of  it  may  be  en- 
forced, and  the  proi>^>ty  pledged  as  security 
may  be  subjected  and  applied  to  Its  pay- 
ment In  no  other  jurisdiction  could  the  se- 
curity be  made  available;  and  It  seems  clear 
that  the  subject-matter  to  which  the  title  or 
claims  in  question  relate  Is  the  property,  and 
not  the  notes,  etc.,  which  are  merely  evidence 
of  its  existence.  Owen  v.  Miller,  10  Ohio 
St.  143.  Loss  of  the  notes  end  mortgages, 
or  destruction  of  them,  does  not  effect  or  Im- 
ply a  loss  or  extinction  of  the  debts  wiilch 
they  evidence.  Th^  are  none  the  less  prop- 
er^ because  their  amount  and  maturity  are 
set  forth  In  the  notes  and  mortgages.  Klrt- 
lond  V.  Hotchkiss,  100  U.  S.  408.  A  well- 
fotmded  distinction  would  seem  to  exist  be- 
tween the  right  of  the  creditor  to  <»llect  the 
debt  which  may  have  no  locality  Independ- 
ent of  his  own  domicile,  and  the  right  as  to 
creditors  In  this  state  seeing  to  reach  and 
apply  such  debts  to  the  payment  of  tbeir 
debts  against  the  payee  thereof,  tn  which 
case  the  situs  of  the  debts  for  tliat  purpose 
must  be  regarded  as  in  Wisconsin,  where 
the  right  can  t>e  made  effective  as  a^ilnst  the 
persons  owing  such  debts.  The  case  of  Ow«i 
V.  MUler,  10  Ohio  St  136,  143,  Is  directly  in 
pc^t,  ai^  fully  sustains  the  KdnlntUTs  con- 
tention, as  well  as  other  authorities  already 
referred  to.  The  question  upon  which  this 
actum  de^jiends  was  not  Involved  In  tlie  cases 
of  Bryan  t.  Publishing  Co.,  112  N.  Y.  382, 
19  M.  B.  Bep.  825,  and  Von  Hesse  t.  Mac- 
kaya,  65  Hun,  865,  8  N.  X.  Supp.  894.  Tboa» 
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oases  more  nearly  resemble  the  proceeding 
nnder  consideration  In  tbe  case  of  Renter  t. 
Huilbat.  81  Wis.  24,  50  N.  W.  Rep.  783. 

3.  In  Winner  t.  Fitzgerald,  V)  Wis.  393, 
It  was  held  that  the  ofttcer  signing  the  order 
of  publication,  where  jurisdiction  was  based 
upon  property  within  this  state,  must  be 
able  to  see  from  the  affldarlt  that  It  was 
SQch  as  Is  ItaMe  to  be  seized  on  attaohment 
or  execution;  but  this  was  satd  and  must 
be  considered  In  respect  to  a  legal  action 
In  form  In  personam,  such  as  that  was, 
and  designed  to  reach  by  execation  on  the 
Jndgmakt  therein  property  which  ocmld  be 
seized  and  s^  under  sucb  process.  JarriB 
T.  Barrett,  14  Wis.  612.  It  was  not  the  in- 
tention of  the  court  to  so  narrow  the  stat- 
ute as  to  exclude  ftrom  its  <^ration  and 
^ect  property  within  this  state  not  tbe 
■abject  of  such  sdzore  ana  sole,  and  thus 
defeat  In  a  considerable  measure  the  equity 
Jurisdiction  plainly  lnt«ided  to  be  extended 
as  to  all  property  within  the  stat^  tangi- 
ble or  intangible,  over  which  the  judicial 
power  of  the  state  may  be  lawfully  exer- 
cised an  action  of  an  equitable  nature, 
either  In  rem  or  one  In  substance  quasi  In 
rem.  The  language  of  tbe  statute  is  gen- 
eral No  such  limitation  Is  suggested  by  it. 
and  we  think  tbe  statute  ttins  providing  for 
seiTloe  publication  extends  to  and  in- 
cludes all  equitable  interests  and  all  such 
property  as  may  be  reached  by  an  action 
auoh  as  this,  as  debts  having  a  situs  here, 
and  capable  of  being  subjected  to  the  Juris- 
diction and  control  of  our  courts.  Hie  stat- 
ute diould  be  liberally  and  benefldally  con- 
strued In  favor  of  citizens  of  this  state,  or 
tiiose  suing  In  its  courts.  We  hold,  tiiere- 
fore,  that  the  property  described  in  tiie  com- 
plaint was  not  only  property  in  this  state, 
but  sufficient  to  found  the  Jurisdiction  of 
tile  court,  and  that  the  objections  to  the 
Jurisdiction  of  tiie  court  are  not  well  taken. 

4.  The  ^Intifl  having  sued  as  trustee  for 
others  interested  in  tue  Judgment,  as  well 
as  in  his  own  right,  has  also  Joined  as  a 
def^idaut  Patrick  O^nor,  the  coplohitlff  of 
the  plalntilTs  assignor  in  its  recovery,  and 
who  afterwarda,  claiming  to  be  tiie  owner 
of  tile  entire  Judgment,  colluslrely  and  with- 
out any  consideration  executed  to  his  broth- 
er, Jamea  Oaynor,  a  aati^ction  and  dis- 
charge of  the  entire  Judgment,  which  Is  re- 
lied on  to  deCeat  this  action.  One  purpose 
of  this  action  Is  to  have  this  dlscdiarge  can- 
celed, and  the  respective  rights  and  Inter- 
ests of  tbe  daimnnts  in  the  Judgment  de- 
termined. It  was  competent  for  the  plain- 
tiff, OS  such  assignee,  to  bring  bis  action, 
and  to  make  such  Joinder  of  defendants,  so 
that  the  discharge  or  release  might  be  can- 
celed If  fraudulmt,  and  that  the  rl^ts  of 
the  parties  might  be  ascertained  and  ad- 
justed with  a  view  to  the  propw  applica- 
tion of  the  proceeds  of  the  Judgment  when 
collected.  The  object  of  the  action  la  not 
to  overhaul,  moduy,  or  alter  the  Judgment 


orl^uUIy  given,  but  to  enforce  It,  and  to 
settle  tiie  rli^ts  of  Patrick  Oaynor  and  the 
idalntiff,  aa  the  assignee  of  the  Judgment, 
as  between  themselves,  and  remove  an  ob- 
stacle wrongfully  Intraposed  to  Its  colleo- 
tton  by  the  cidluslve  conduct  of  Patrick  and 
JTames  Gaynor.  The  case  of  8t^  v.  Bene- 
dict, (Wis.)  63  N.  W.  Rep.  891«  and  cases 
cited,  does  not  tend  to  iriiow  that  the  com- 
plaint as  thus  framed  ought  not  to  be  main- 
t^ed.  Hie  court,  upon  the  evidence  pro- 
duced, properly  found  that  tne  plalntiCF  warn 
the  aole  owner  of  tbe  Judgment;  that  Pat- 
rick Gaynor  had  no  t>eneflclal  Interest  In  it; 
tiiat  the  discharge  by  him  was  without  an- 
thority,  and  frauduloit  and  void.  Patrick 
Gaynor's  ootmterdalm  foiled  because  It  ap- 
peared that  he  and  Blewett*  Uie  plaintilTa 
assignors,  had  not  been  copartners. 

5.  We  have  examined  the  evidence,  and 
are  satisfied  that  It  sustains  the  findings  of 
the  circuit  court  It  would  serve  no  ns^ol 
purpose  to  protract  this  opinion  with  a  dis- 
cussion of  the  evidence.  After  a  bitter  and. 
protracted  litigation,  a  large  Judgment  vnu 
recovered  against  the  d^endant  James  Gay- 
nor. About  that  tlme^  or  soon  after,  he 
took  up  his  resldoice  In  Chicago.  He  had 
made  loans  and  Investmeiits  In  the  county 
of  Fond  du  Lac,  and  the  debts  In  question 
were  due  him  from  parties  residing  there, 
m  all  to  a  laxse  amount,  Tery  much  In  ex- 
cess of  what  would  be  required  to  satisfy 
this  Judgment  He  liad  a  strong  motive  for 
attempting  in  the'  fttture,  as  be  bad-  In  the 
past,  at  avoiding  paymmt  of  it,  and  had 
resorted  to  a  device  for. that  purpose,  which 
we  have  been  compelled  to  hold  fraudulent 
We  are  satisfied  from  the  evidence  that  the 
three  mortgages  affected  by  tiie  Judgment  in 
this  action,  and  the  debts  due  to  James  Gay- 
nor from  Uoore  and  from  Hughea,  two  of 
the  defendants,  were  not  in  fact  asdgned  vnr 
til  after  this  action  had  bem  commaiceu 
and  the  injunction  served  upon  the  mort- 
gagors Helmer  and  the  Ghapmons;  that  the 
transfers  afterwards  made  were  not  real, 
but  a  mere  devtoe  to  defeat  this  action,  and 
defraud  the  plaintiff  of  his  debt  The  notes 
and  mortgages  have  been  a  considerable 
time  past  due.  It  appears  that  no  inquiry 
was  made  by  Wltiierwax,  the  pretended  as- 
signee of  the  parties  who  had  made  these 
notes  and  mortgages,  or  at  least  of  two  of 
tiiem,  diher  as  to  tiie  validly  of  the  claims 
or  the  value  of  the  property  on  wliich  they 
appeared  to  be  secured.  These  assignments 
bear  the  same  date,  September  1,  1890. 
Tbxee  of  them  came  to  tiie  office  ct  tiie  reg- 
ister of  deeds  of  the  proper  county  about 
February  10,  1891.— surely  a  long  delay  in 
making  registry  thereof  if  bona  flde;  and 
they  were  In  a  condition  diowlng  tiwt  tiiey 
had  been  freshly  written,  and  but  a  few 
days  before.  Proof  on  tills  sul^ect  was 
given  by  witnesses  who  saw  tbem  when  re- 
ceived, and  who  had  experience  in  matters 
of  handwriting  and  examination  of  manu- 
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scripts.  Tbeae  tmufen  were  without  re- 
course, and  appear  not  to  have  been  made 
or  conducted  according  to  the  naiial  conrae 
of  business;  that  la  to  aay,  wltii  examlna- 
tlota  In  the  niaiinH  and  with  the  prudooce 
and  caution  tiiat  would  natoiaUy  attend 
bona  fide  transaotloiu.  The  several  Insur- 
ance polldea  on  the  mortgaged  property  tor 
the  benefit  of  the  mortgagee  do  not  appear 
to  have  be«i  asi^sned  until  January  20tlL 
Three  days  after  the  aasignmenta  wen  soit 
for  n^rlBtiy,  a  request  came  to  hare  ttaem 
"recorded,  and  returned  soon,"  In  which 
James  tiaynor  Joined,  saying  it  would  ao* 
commodate  Uie  party  who  sent  them,—oi^ 
teuslbly  the  attorney  of  Wltherwax.  The 
subsequent  statements  and  conduct  of  Witii- 
mvox  In  regard  to  ttieae  daima  do  not  seem 
like  those  of  a  bona  fide  purchaser,  but 
rather  to  have  beoi  in  tbe  interest  of  Jamea 
Oaynor;  and  the  latter,  In  one  instance,  at 
least,  Iqr  lettor,  was  quite  Importunate  Uiat 
the  party  owing  one  of  the  mortgages  idiould 
pay  Wltherwax;  and  there  are  also  other 
fiicts  and  drcumstances  In  erldence  whlt^ 
tend  to  show  that  the  alleged  tranafela  were 
not  bona  fide  and  reaL  The  defendants 
James  Gaynor  and  Wltherwax  made  defiiult, 
and  offered  no  explanation  of  the  evidence 
produced  against  them.  We  think  the  evi- 
dence sustains  the  flndbigs  of  the  drcull 
court  that  Wltherwax  at  the  time  the 
action  was  commenced  hod  not,  nor  had  he 
afterwards,  any  real  Interest  hi  the  debts 
and  demands  In  question,  but  that  James 
Gaynor  was  the  real  owner  of  them. 

6.  The  supprescdon  of  the  deimsltlon  of 
James  Oaynor  Is  aaslened  as  error,  but  the 
deposition  Is  not  before  us,  as  it  was  not 
Included  In  the  bill  of  exceptions.  We  can- 
not say  ^t  the  appellants  have  been  In- 
jured tbe  ruling  of  the  court  Srror 
must  be  established  affirmatively,  and  will 
not  be  presumed.  The  cases  In  this  court 
to  this  ^ect  are  very  nunipnius.  We  can- 
not presume  that  this  d^wsitlon  contained 
anything  that  would  have  Justified  a  result 
different  ftt>m  tb&t  at  which  the  circuit 
court  arrived.  It  follows  from  these  views 
that  tlte  judgment  of  the  drcuit  court  must 
be  affirmed. 


WHITNEY  V.  WEGLBR. 
(Suimme  Court  Xit  Minnesota.    July  21.  1S93.) 
Tax  Balb — Action  to  Set  Asidb — Limit atiox — 

CO.\0T1TI.'TIUXAL  LaV. 

1.  The  limitation  of  Laws  1881.  e.  135,  S 
7,  was  intended  to  operate  ns  cnnflrmlnfc  the 
tax  Bale,  with  certain  exceptions,  and  the  right 
acquired  under  it.  As  such  It  was  constita- 
tioaal.  and  the  repeal  In  I^wa  1887,  c.  127,  S 
1,  cannot  afFect  It. 

2.  Certain  objections  to  the  jarisdlctloQ  of 
the  oonrt  in  proceedlDm  noder  chapter  135 
considered,  and  held  unfounded. 

(£i7lliiba8  by  the  Cotut.) 

Appen]  from  district  conr^  Steams  county; 
Searle,  Judges 


Action  by  Albert  Q.  Whitney  agalnat 
Prank  Wegler.  Judgment,  from  whldi  philn- 
tiff  appeals.  Affirmed. 

Taylor,  Calhoun  &  Bhodes,  for  appellant. 
Geo.  W.  Stawart,  tor  respondent 

OILFILLAN,  C.  J.  Laws  1881,  c.  135. 
being  "An  act  to  enforce  the  payment  oC 
taxes  which  became  delinquent  In  and  prior 
to  the  year  one  thousand  dght  hundred  and 
aeventy-olne,"  provides,  (aectimt  70  "And  th» 
Judgment  and  sale  herein  provided  for  shaU 
not  be  aet  aside  unlets  the  action  in  whldi 
the  vaUdlty  of  the  Judgment  or  sale  dmll  be 
called  into  queatiDn,  or'  the  defense  to  any 
action  alleging  its  invalidity,  be  l»ou|^t  with- 
in nine  months  ol  the  date  of  said  sale, 
except  that  in  case  any  tract  or  parcel 
diaU  be  Included  In  any  such  Jndgmoit, 
when  sodL  taxes  ahall  have  bem  paid,  or 
such  pn^erty  waa  exempt  from  taxation, 
that  said  Judgment  and  sale  shall  be 
void  upon  proof  at  any  time  that  sn<^ 
taxes  have  been  paid  or  sucih  properly  waa 
exempt"  The  sale  bi  question  here  under 
said  chapter  was  made  Septembtf  80.  1881. 
This  action  waa  bron^t  in  1801.  Lawa  1SS7, 
e.  127,  {  1,  was  broad  oioui^  to  repeal  that 
part  of  section  7  above  quoted,  provided  the 
legbOatore  could  repeal  it  so  u  to  affect  the 
rights  of  purchasers  under  sold  sale.  To  Ae- 
tennlne  Aether  It  could  be  repealed  it  Is 
necessary  to  ctmslder  whether  the  Umltatiott 
waa  Intended  to  operate  on  the  right  acquired 
under  the  sale,  so  as  to  make  It  unassailable 
In  any  torm  (tf  action,  or  only  to  bar  a  par- 
ticular form  of  action,  leaving  to  the  orlg* 
Inal  owner  all  other  remedies  by  which  to 
vindicate  his  right  of  propoty.  If  the  latter, 
then,  as  the  legislature  might  have  givmi  the 
particular  remedy  or  torm  of  action,  had  It 
never  existed.  It  might  restore  It  after  It  had 
once  been  taken  away.  If  the  former,  thea 
the  legislature  could  not  affect  the  right 
repeal  of  the  law  or  otherwise.  Baker  v. 
Kelley.  11  Mlnu.  480.  (GIL  358;)  Hill  v.  Lund, 
13  Minn.  451.  (GU.  41D;)  and  Klpp  v.  John- 
son. 31  Minn.  360,  17  X.  W.  Rep.  857.— 
are  instances  where  the  limitation  was  con- 
strued to  operate  on  a  particular  form  of 
action  only.  We  think  section  7  was  In- 
tended to  operate  on  the  sale  and  make  it 
valid,  excepting  for  the  reasons  spedfled, 
unless  its  validity  should  be  called  In  ques- 
tion within  the  specified  Ume^  and  that  with- 
out regard  to  the  form  of  action,  or  to  wheth- 
er Its  validity  should  be  questioned  by  the 
plaintiff  or  the  defendant  In  any  action. 
"The  Judgment  and  sale  herein  provided  for 
shall  not  be  set  aside  unless,"  etc.  The  lan- 
guage Is  very  different  from  that  construed 
In  Klpp  V.  Johnson;  "Actions  to  test  the  va- 
lidity of  any  proceeding"  "shall  be  com- 
menced within  three  years,"  etc.,— clearly  a 
limitation  of  the  time  for  bringing  the  partic- 
ular form  of  action.  We  iire  tlie  more  siitls- 
fled  that  the  llmlutlcn  In  section  7  was  In- 
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tended  to  make  the  mle  valid  when  we  con- 
cdder  how  little  it  really  operates  npon.  To 
set  the  time  running  there  must,  of  course, 
be  a  sale  la  fact,  and  there  moat  be  a  valid 
Judgment  authorizing  It  Sanborn  v.  Cooper, 
31  Minn.  307,  17  N.  W.  Rep.  856;  Feller  v. 
€Iark,  36  Minn.  338,  31  N.  W.  Rep.  176.  And, 
except  as  otherwise  provided, — that  Is,  In  re- 
spect to  payment  or  exemption,  which  may 
be  shown  at  any  time,— the  Judgment  la 
•conclualTe,  and  eBtabUshes  the  right  to  seU. 
So  tliat  the  lapse  of  the  time  q;>ecifled  really 
-confirms  only  the  sale  Itself  and  the  pro- 
ceedings between  the  judgment  and  the 
«ale.  As  the  Umltatipn  In  section  7  operated 
to  confirm  the  tight  acquired  at  the  sale, 
the  act  of  1887  conld  not  affect  it  But  It  la 
claimed  that,  if  the  Umltatitm  was  intended 
to  operate  to  cut  off  the  right  to  contest  the 
validity  of  the  sale,  no  matter  In  what  form 
of  action,  nor  by  whom  brought,  it  Is  uneon- 
fltltutlonal,  within  the  decision  In  Baker  t. 
Kelley,  11  Minn.  480.  (Gil.  SSS.)  Upon  a  case 
like  that  we  do  not  question  the  decision  nor 
the  correctness  of  the  reasoning  by  which  tt 
was  reached.  The  tax  proceedings.  Including 
the  making  and  recording  of  the  tax  deed  in 
that  case,  were  all  by  acts  In  pais,  to  which 
the  owner  of  the  land  was  in  no  sense  a 
party;  and  the  real  proposition  upon  whi<^ 
the  decision  went  was  that  the  legislature 
cannot  make  one's  right  to  enjoy  and  de- 
fend his  property  depend  upon  his  taking 
notice  of  such  proceedings  and  bringing  an 
action  to  test  their  validity.  In  tUs  case 
the  proceeding  was  by  action  to  which  all 
persons  interested  In  or  having  liens  on  the 
land  were  parties;  and  no  reason  can  be 
suggested  why  the  legislature  may  not  charge 
parties  to  an  action  with  notice  of  all  the 
proceedings  In  It,  or  proceedings  upon  the 
Judgment  naidered  In  it;  nor  why  it  may 
not  require  objections  to  the  regularity  of 
such  proceedings  to  be  made  within  a  spec- 
ified time,  or  in  a  specified  manner,  and  con- 
firm such  proceedings  upon  failure  to  so 
make  such  objections.  No  one  could  question 
the  power  of  the  legislature  to  charge  the 
parties  to  an  actlcm  to  foreclose  a  mortgage 
with  notice  of  the  sale  under  the  decree,  and 
bar  their  right  to  object  to  its  regxilarlty, 
tmlees  they  should  do  so  within  a  specified 
time  or  in  a  prescribed  manner.  The  statute 
in  question  goes  no  further  than  that,  merely 
applying  the  same  principle  to  the  action  by 
the  state  to  foreclose  its  lien  for  taxes.  In 
any  view  of  it,  the  statute  Is  constltutlonaL 
Of  course,  under  the  decisions  In  Sanborn 
V.  Cooper  and  Feller  t.  Clark,  the  objection 
can  always  be  made  that  the  court  had  no 
jurisdiction  to  render  the  Judgment  author^ 
I^ng  the  sale.  The  limitation  does  not  run 
against  that  objection. 

Seventl  objections  to  the  Jurisdiction  of  the 
com^  to  render  this  tax  judgment  are  made. 
The  first  Is  that  the  certified  delinquent  list 
filed  by  the  auditor  with  the  clerk  consisted 
of  60  sheets  testened  or  bound  together,  and 


the  certificate  was  at  the  bottom  sheet.  In- 
stead of  being  on  each  sheet  There  is  noth- 
ing in  that  objection.  The  second  and  tliird 
objections  are  that  the  list  did  not  state  tli» 
taxes  for  each  year,  and  that  It  Included 
taxes  for  the  years  1879  and  1880.  The  act 
of  1881  (section  1)  requires  "the  amount  of 
taxes,  principal  and  interest  due  thereoc,  ac- 
cording to  the  provisions  of  this  act,"  to  be 
stated  opposite  each  description,  but  does  not 
require  the  taxes  to  be  stated  in  detail  year 
by  year.  It  was  enough,  ther^ore,  to  state 
the  amotmt.  We  do  not  see  that  the  taxes 
for  1S79  and  1880  were  included  In  the 
amount  of  taxes  stated  in  the  list,  but  it 
they  were,  it  would  not  atTect  the  jurisdic- 
tion. Kipp  T.  Dawson,  31  Minn.  371,  17  N. 
W.  Rep.  96V  18  N.  W.  Rep.  0& 
Order  affirmed. 


KREMEB  T.  OHJCAGO,  If.  ft  ST.  P.  RY. 

CO. 

(Supreme  Court  of  Minnesota.  July  14,  1893.) 

ACT10.NS  CONCSHSINO  LaSD— NsW  TrIAL  AS  OF 
RlSHT. 

Where,  In  an  action  against  a  railway 
company  for  the  recovery  of  real  property,  it 
puts  in  isHoe  plaintiSTs  right  to  recover,  it 
iH  entitled,  if  defeated,  to  another  trial,  under 
Gen.  St.  c.  75,  S  11<  notwithstanding  that  in 
its  answer  it  asks,  nnder  the  provisioDS  of  Gen. 
St.  c.  34, 1  34,  for  an  assessment  of  the  compen- 
natioD  to  oe  paid  for  taking  the  land  for  rail- 
way piirpones,  in  case  plalntllt  on  the  trial  e#- 
tabiUhes  his  rii^t  to  recover. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Faribault  coun- 
ty; Severance,  Judge. 

Action  by  Peter  Kremer  against  the  C!bl- 
cago,  Milwaukee  &  St  Paul  Railway  Com- 
pany to  recover  land.  Plaintiff  had  JaAg- 
ment,  and  from  an  order  drying  a  new 
trial,  defendant  appeals.  Reversed. 

Andrew  C.  Dunn,  (H.  H.  Field,  of  coun- 
sel,) for  appellant  Daniel  Buck  and  Hiile  A 
Morgan,  for  respondent 

MITCHELL,  J.  The  question  presenti-d 
on  this  appeal  Is  whether  a  defendant  rail- 
way company  is  entitled,  under  Gen.  :jt 
1878,  c.  75,  {  11,  to  a  second  trial  of  an  ac- 
tion against  it  for  the  recovery  of  real  prop- 
erty, where,  In  its  answer,  in  addition  to 
putting  in  Issue  plaintiff's  right  of  recovery, 
it  also,  under  the  provisions  of  Gen.  St 
1878,  c.  34,  {  34,  asks  for  an  assessment  of 
the  compensation  to  be  paid  for  taking  the 
land  for  railway  purposes,  In  case  the  plain- 
tiff on  the  trial  establishes  his  right  to  rt>- 
cover.  We  ore  compelled  to  the  concIusIoD 
that  this  question  must  be  answered  in  the 
affirmative.  If  the  legal  effect  of  a  demand 
for  such  an  assessm^t  was  to  admit  plain- 
tiff's rifdit  of  recovery,  or  if,  in  its  answer, 
the  railway  company  admitted  that  rifdit 
so  that  the  action  became  one  pure  and  sim- 
ple for  an  assessment  of  plaintiff's  compen- 
sation. It  would  rcjilly  no  longer  be  an  action 
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tor  the  ncorerr  of  real  propert7.  and  would 
not  be  within  tiie  spirit,  at  least,  of  the  stat< 
ate  gtrliis  another  trial  In  such  actions.  But 
sucb  Is  not  the  effect  of  the  defendant's  de- 
manding an  assessmait  of  compensation, 
and  Bodi  was  not  the  tenor  of  the  answer 
In  this  case.  The  assessment  was  contin- 
B«it  nptm  plalnmTs  estaUlshing  Us  right  to 
tvcoTw  the  land.  That  issue  remained  to 
be  litigated  the  same  as  In  any  action  for 
the  recoTer7  of  real  pn^pnty.  It  was  the 
foundation  of  the  action.  The  prorlslon  for 
an  assessmoit  Is  one  for  the  benefit  of  the 
(lefendantt  so  that,  in  cose  plaintiff  soo- 
ceeds,  tt  mar.  at  ita  option,  pf^  the  compen- 
stitlon.  Instead  of  surrendering  the  land.  As 
wna  said  in  Koeiper  t.  Railway  Co.,  40 
Itllnn.  132.  41  N.  W.  Rep.  CSM,  this  Is  merely 
a  qualification  of  plaintiff's  recovery,  by 
which  he  obtains  the  value  in  lieu  of  the 
land  itsd£  The  fiict  that  a  defendant.  In  Its 
answer,  asks  for  this  conditional  relief  cer- 
tainly does  not  deprive  the  j^ntiff,  if  de- 
feated, of  the  il^t  to  another  trial;  and 
tt  woiild  be  Inconslstmt  wltti  the  provisions 
of  our  statute  on  the  subject  to  hold  that 
one  party  had  this  right  while  the  other  had 
not.  We  find  nothing  In  the  statute  Indicat- 
ing any  legislative  Intent  that  by  asking  for 
this  contingent  relief  a  defendant  waives  or 
hfses  the  rigUt,  which  unquestionably  he 
would  otherwise  have,  to  demand  another 
triitl.  On  the  contrary,  the  last  section  of 
the  act,  (Gten.  SL  c.  34,  J  38,)  providing  that 
the  action  given  by  the  act  aiiall  in  all  other 
respects,  exc^t  as  therein  provided,  be  gov- 
emed  by  the  same  rules  of  practice  and 
procedure  as  to  new  trials,  etc.,  as  other  ac> 
tions  brought  for  the  recovery  of  real  estate, 
setyns  to  us  conclusive  on  the  question.  Un- 
less this  refers  to  the  right  to  another  trial 
as  given  by  chapter  75,  It  would  be  practi- 
cally meanlngiesa.  The  suggestion  that  this 
applies  to  such  an  action  only  where  no  de- 
mand for  an  assessment  of  comp^isatlon  Is 
made  In  the  answer,  finds  no  s(^>port  In  the 
languiiKe  of  the  statute.  Stress  Is  laid  upon 
a  stlpuhLtton  made  in  the  trial  court  that  the 
plaintiff  nt  the  commencement  of  the  ac- 
tion was  the  owner  in  fee  of  the  several  40'8 
described  in  the  answer  (of  which  the  100- 
fuut  strip  in  possesslou  of  defendant  was  a 
piirt)  as  amounting  to  an  admii^on  of  plain- 
tiff's right  of  recovery,  and  hence  rendering 
the  action  merely  a  proceeding  for  ascertain- 
ing plaintiff's  compensation.  We  do  not 
think  the  stipulation  goes  that  far.  Plaintiff 
mif^ht  be  the  owner  of  the  fee,  and  yet  the 
defendant  the  owner  of  an  easement  for  rail- 
way purposes,  entitling  it  to  possession. 
See,  also,  Newell.  Ej.  p.  844,  S  43;  Hewitt 
V.  Land  Co.,  81  Wis.  &46,  51  N.  W.  Rep.  1016. 
It  may  be  suggested  that  If  the  defendant 
is  entitled  to  a  second  trial  It  Is  only  of  the 
issue  as  to  plaintiff's  right  of  possession,  and 
not  of  the  assessment  of  compensatloo. 
There  are  several  reasons  why  tt  seems  to 
US  that  If  defendant  is  entitled  to  anothw 
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I  trial  at  all  It  must  be  of  the  entire  case,  bnt 
the  mention  of  one  Is  sufficient.  The  lino 
I  of  evidence  on  part  of  either  plaintiff  or  de- 
,  fendant  on  a  second  trial  cannot  be  anlici- 
,  pated,  and,  if  plaintiff  succeeds  at  all,  it 
I  may  be  by  establishing  an  entirely  different 
interest  or  estate  in  the  land  from  that  es- 
tabllithed  on  the  first  trial,  thus  rmdering 
necessary  an  assessment  ot  his  compensa- 
tion on  a  different  basis.  The  right  to  a  sec- 
ond trial  In  actions  for  the  recovery  of  real 
property  Is  a  relic  oC  the  flcttons  of  the  old 
common-law  action  ejectment,  which  had 
their  foundation,  in  part,  at  least,  in  the  old 
feudal  idea  that  the  title  to  real  property 
is  too  sacred  to  be  concluded  by  the  result 
at  one  trial,  or  even  one  action,  which.  In 
my  Judgment,  has  no  Justlflcatiim  for  its 
continued  eilstenc&  It  la  also  apparent  that 
under  the  statute  of  1876  a  railway  company 
may  be  enabled  to  avail  Itself  of  tiiis  right 
to  a  second  trial,  ostensibly  to  retry  the  ques- 
tion of  the  plaintiff's  right  to  recover  the 
land,  but  In  reality  merely  for  the  purjHMe 
of  securing  a  second  assessment  of  the 
amount  of  compensation  to  be  paid  for  tak- 
ing the  land  for  nUlway  purposes.  But  we 
see  no  way  <tf  prevwtlng  this  under  the 
statute  MM  It  now  exists.  Order  reversed. 


MERCHANTS'  NAT.  BANK  v.  McKINNEY 
et  aL 

(Supreme  Gonrt  of  South  Dakota.  July  29, 
1803.) 

Atpbal— QcasTiOKS  not  Raisbd  Bblow  —  Jddo- 

VENT  ON    FiNDlXOS  OF  REr&UtM  —  FA1I.URB  TO 

Find  on  Paht  of  Irsues. 

1.  Where  the  pleadiDgs  In  a  case  present 
several  isRoes  of  fact,  and  the  referee,  to  whom 
the  cane  is  referred,  returns  findings,  omitting 
to  makv  any  findinir  upon  one  or  more  of  aut^ 
issues,  and  the  parties  suffer  the  referee's  re- 
port to  be  made  the  basis  of  judgment  by  the 
court,  without  any  suRxestlon  to  the  court,  or 
objection,  that  all  the  issues  are  not  reported 
upon,  and  judgment  Is  ent«:^  which  ia  con- 
sistent with,  and  supported  by,  the  findinfrs 
returned,  such  judgment  will  not  be  reversed  on 
account  of  such  nwlected  Issues  unless  the 
appellant  shows  to  this  court  that  evidence  was 
oftered  upon  one  or  more  of  such  issues,  and 
that  eucb  evidence  would  have  supported  a 
finding  which  would  countervail  the  findinjrs 
actuallj^  made,  and  thus  have  required  a  dif- 
ferent judgment  to  be  entered. 

2.  An  appellant  cannot  complain  In  this 
court  that  no  finding  was  returned  upon  an  is- 
sue, when  the  record  presented  shows  that  such 
finding.  If  made,  must  have  been  against  him. 

(S^labns  hr  the  Oourt) 

Appeal  from  circuit  court,  Yankton  county; 
E.  G.  Smith,  Judge. 

Action  by  the  Men^nts'  National  Bank 
against  Charles  E.  McKlnney  and  Georg<* 
R.  Scougfll,  partners.  Defaidants  had  Judg- 
mmt,  and  plaintiff  appeals.  Affirmed. 

For  report  <m  fitrmer  appeal,  see  48  N.  W. 
Hep.  841. 

R.  B.  Tripp,  for  appelant    French  A 
Orvia,  for  respondent!. 
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KELLAM,  J.  Historically,  this  cnse  Is  as 
follows:  The  appellant,  as  platntiff,  com- 
menced an  action  against  respondents^  as  de- 
fendants, to  recover  the  amount  piUd  by  It 
to  defendants  as  the  purchase  money  of  a 
cumber  of  warrants  purporting  to  hare  been 
issued  by  Douglass  county,  upoa  the  ground 
that,  in  said  sale,  defendants  warranted  tho 
same  to  be  the  warrants  and  Undlng 
on.  said  county,  according  to  their  purport, 
while  in  fact  they  were  not  Hie  warrants  of 
the  county;  that,  at  the  time  of  their  lasn- 
ance,  Douglass  county  was  not  organized, 
and  has  ever  since  Its  organization  refused 
to  recognize  or  pay  the  same;  and  that  tbey 
were  Issued  fraudulently,  and  witlioat  con- 
sideraUon.  Except  as  to  the  corporate  and 
partnership  character  of  the  parties,  respec- 
tively, d^endantB*  answer  drailed  each  and 
eveiy  allegation  of  the  complaint  By  agree- 
m^t  the  ease  was  sent  to  a  referee  **to  hear 
the  testimony,  and  report,  as  provided  by 
the  statutes  of  this  territmr."  Upon  the 
filing  of  the  r^eree's  report  die  plaintiff 
moved  the  court,  "upon  the  findings  in  this 
action,  evidence  taken  thereon,  report  of  the 
r^eree,  and  all  proceedings  bad,"  for  Judg- 
ment against  defeDdant&  The  motion  was 
granted,  and  Judgment  entered  accordingly. 
From  tills  Judgment  defendants  appealed  to 
tills  court,  where  the  Judgment  was  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings "consistent  with  the  fipinlon." 
Bank  T.  UcEinney.  48  N.  W.  Bep.  841. 
Upon  the  return  of  the  ease  to  the  court 
b^w  the  plaintiff  moved  to  place  the  case 
on  the  calendar  for  the  purpose  of  having 
tried  and  settled  certain  issues  In  the  case, 
whtoh.  It  was  claimed,  were  presented  by 
the  pleadings,  but  not  covered  by  the  findings 
of  the  referee^  and  which  still  remained  as 
Issues,  upon  which  the  rights  of  the  parties 
rested,  sfter  ttie  decision  of  tMs  court  iq;Mm 
the  questions  presoited  to  It  on  the  appeid. 
The  defmdants,  tm  ttie  ottier  hand,  upon  the 
pleadings  and  the  findings  of  the  referee, 
moved  for  judgment  for  defepdants.  The 
plaintiff's  motion  was  denied,  and  the  de- 
fendants' motion  allowed,  and  Judgmmt  was 
thereupon  entered,  dismiscdng  the  action  on 
its  merits.  From  tliis  Judgment,  plaintiff  ap- 
peals. 

Appellant  contends  that  Its  complidnt  sets 
iq>  a  good  cause  of  action  for  breadi  of 
defendants'  warranty,  under  which  the  war- 
ranta  in  qnestiim  were  sold;  that,  by  the 
complaint  and  answer,  distinct  issues  were 
raised,  not  only  as  to  the  l^fality  of  the 
coiiuty  organization  by  which  the  warrants 
purported  to  liave  been  issued,  but  as  to  the 
validity  and  tdnding  force  of  the  warrants 
themselves,— it  being  alleged  In  the  com- 
plaint, and  denied  in  the  answer,  that  they 
were  issued  fraudulMitly  and  without  consid- 
eration; that,  upon  the  facta  found  and  re- 
ported the  ref^ee,  this  court  held,  re- 
versing the  trial  court,  that  the  county  or- 
sanlzatlon  was  de  facto,  Hius  maldng  the 


warrants  prima  fade  good,  but  tliat  the 
referee  entirely  failed  to  make  any  finding 
upon  the  question  whether  or  not  the  war- 
mnts  were  Issued  upon  or  without  condd- 
eratlon,  and  that  It  Is  still  entitled  to  have 
that  question  tried  as  a  material  tane  In 
the  case.  Its  objection  Is  not  that  the  Judg- 
ment appealed  from  Inconsistent  wlUi,  or 
unsupported  by,  the  findings  returned,  bat 
that  other  findii^  should  have  been  made. 
To  sustain  the  Judgment  whldi  the  court 
rendered,  a  fln^Ung  upon  fbe  question  of  oon- 
slderatioD  or  of  fraud  was  not  essoitlaL  A 
finding  np(m  tither,  fifiTOrable  to  plaintiff, 
mlgftt  have  reqtrired  a  different  Judgment; 
but  the  facts  foimd,  as  constmed  hy  this 
court,  supported  a  Judgm^t  for  defendants; 
because  such  facts  did  not  show  any  breach 
at  warranty,  which  was  plaintiff's  cause  of 
action.  IMiIle  It  Is  often  declared  fliat  no 
final  Judgment  In  a  case  dioald  be  entned 
tmtll  all  the  material  Issues  are  disposed 
of,  as  In  Dole  v.  Bnrieigh,  1  Dak.  228,  46 
N.  W.  Bep.  082,  still  it  woaM  se«n  to  us 
that  the  materiality  of  Hie  nefUected  Issue 
siKHdd  be  made  to  appear  to  the  appelate 
court  before  it  would  be  required  to  reverse 
a  Judgment  whl:'h  is  justified  by  the  findings 
returned;  that  Is,  that  a  party  asking  each 
reversal  dwnld  present  a  record  stiowii^  that 
he  has  been  prejudiced  1^  tiie  oitry  of  the 
Judgment  without  a  decision  upon  such  issue. 
To  Dlustrate:  It,  In  thfai  case,  no  e^dmce 
was  offered  upon  the  qneBti<m  of  ftaud  or 
mnt  of  consideration,  ttmi  Oie  findtng  must 
have  been.  If  made  at  an,  in  &vor  of  tho 
warrants,  because,  In  the  absence  of  evi- 
dence, the  warrants  are  presumed  to  have 
been  issued  regnlarly,  and  upon  conddera- 
Uml  Edlnburg^American  Land  &  Mortage 
Ga  Caty  of  Mitdidl,  (S.  D.)  48  N.  W.  Bep. 
134,  and  cases  dted.  But  a  finding  In  favor 
of  tbe  validity  at  the  warrants  would  be  a 
finding  against  the  appelant  oa  the  Issue 
of  a  breach  of  warranty  in  those  respects, 
and  the  faUnre  of  the  r^eree  to  make  and 
report  such  a  finding  coidd  not  prejudice 
aiq;>ellant  Hn^lngs  Oastl^  48  Gal.  3ii2. 
If  there  was  evidence  upon  these  questions, 
or  dther  of  them,  Isnt  it  Incumbent  <m  a 
party  seeking  to  reverse  the  Judgment  on 
account  of  the  omission  at  Oie  referee  to 
report  a  finding  to  exhibit  such  evidence, 
and  show  that  It  Jnstlfled  a  finding  vrhidi 
would  countervail  flie  findings  upon  which 
the  Judgment  rested,  and  so  Invalidate  It? 
In  Himmclnum  r.  Henry,  S4  OsL  104,  23 
Pac.  Bep.  1098,  the  conclusion  of  the  court, 
after  a  discussion  of  this  question.  Is  thus 
stated:  "The  findings  must  tie  sufficient  to 
support  the  Jndgmoit,  and  must  contain 
nothing  incondstmt  with  it;  but  a  faQnre 
to  find  tqion  some  Issue,— a  finding  upon 
which  would  merely  have  the  effect  of  In- 
validating a  Judgment  fully  supported  1^  the 
flndii^  made,— will  not  be  hdd  gnnmd  tor 
reversal,  unless  It  Is  dhown,  by  statemoit 
or  bill  of  excoptlonSi  that  evUaios  waa  sab- 
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rained  In  rdaUon  to  such  Issue. **  In  Wins- 
low  T.  Gohransen,  88  OaL  450,  26  Pac.  B^. 
n04.  the  court  weiA,  njfon  the  same  subject: 
"Tbe  appeUnDt  Is  not  preJu<Uced  unleas  the 
court  shall  fall  to  make  such  findings  In  Ids 
behalf  as  will  ooonterrall  Its  other  findings; 
nud.  as  error  In  the  court  below  Is  not  to  be 
presumed,  but  must  be  shown  by  him,  It  Is 
Incumbent  upon  him  to  produce  before  this 
court  tbe  evidence  that  was  presented  to  that 
court.  In  order  that  we  may  detormlae 
whether  any  error  was  committed  in  failing 
to  make  mch  findings.  If  the  omitted  find- 
ings must  have  been  adTwse  to  the  app^ 
lant,  th^  omission  Is  not  error  std&dent  to 
.'lathorlse  tlie  reraraal  of  the  judgment** 
Again,  In  DolllTer  t.  DoUlTer,  94  OaL  6^ 
80  Pac.  4»  the  orart  says:  "The  ftUore 
of  ttie  conrt  to  make  findings  iq;>on  other  1» 
snes  presented  1^  Uie  pleadings  Is  not  a 
ground  for  rcrirrsal,  unless  It  shall  appear 
fnan  flie  recnd  that  evidence  was  offered 
tOTon  such  issues  in  the  court  below,  and 
that  a  finding  thereon  twm  such  evidence 
would  countervail  the  **n'*<"gff  actually  made, 
to  such  an  extrat  ns  to  Invalidate  the  jndg- 
matt**  See,  also,  the  reoent  case  of  Slncher 
T.  Halcc^9on,(Cal.)  30  Pac.  Rep.  835,  where 
the  rale  Is  again  applied,  and  compared  with 
the  rule  that  findings  upon  all  tames  la  necea- 
sary  to  support  a  Judgment 

The  doctrine  of  these  cases  seems  to  ns 
reasonable  Where,  upon  the  condng  In  of 
a  referee's  report,  fb»  trial  conrt  Is  allowed 
to  raider  judgment  tbereon,  wltiumt  any 
suggestion  from  either  side  that  material 
lasoes  are  Ignored  In  the  findings,  and  the 
Judgment  toidered  tv^  the  conrt  Is  conslstoit 
with,  and  sustained  by,  the  findings  returned, 
It  Is  not  gronnd  for  revwsal  of  sndi  jndg- 
moit  that  an  issne  presented  tlie  plead- 
ingi  was  not  reported  npon  by  the  referee, 
oQless  the  appellant  asking  such  reversal 
alhows  that  evldoice  was  offered  npcm  such 
Issne,  and  that  upon  such  evidence  a  finding 
would  have  been  allowable  ttiat  would  have 
required,  or  at  least  jnstlfled,  a  different 
Judgment  We  think  the  case  must  be  re- 
garded now  Just  as  thonc^  npon  the  finding 
cf  the  referee's  report  the  drcnlt  court  had 
held,  upon  his  findings  €f  fact,  that  Hie 
county  oiganlzation  was  de  fkcto,  and  the 
warrants,  therefbre,  prima  fiide  good.  What 
would  then  have  been  Uie  appellant's  rights 
on  account  ctf  the  omitted  Issues?  To  have 
the  case  again  put  on  the  calendar,  and 
have  auc-h  Issues  retried?  We  think  not 
At  most  It  could  only  have  had  the  omitted 
findings  supplied,  either  by  the  conrt  or  by 
the  referee.  No  effort  was  made  to  have 
this  done.  The  fact  that  Oie  referee  made 
BO  finding  npon  these  Issues,  and  that  neither 
IMirty  asked  any,  but,  without  objection, 
snffwed  the  findings,  as  returned,  to  be  uiade 
the  baris  of  a  judgment  starts  a  strong  pre- 
sumption tlmt  at  that  time  such  issues  were 
retarded  as  abandoned.  It  Is  perfectly  con 
sistent  vrith  the  record  before  us  that  the 
trial  court  knew,  from  tbe  evidence  returned 


by  ttie  rofcreo,  either  that  there  was  no  evi 
dence  at  all  oCered  upon  the  omitted  issues, 
or  that  If  there  was  any,  It  was  entirely  In- 
suffldent  to  Bi^>port  a  finding  adverse  to  the 
validity  of  the  warrants.  If  such  were  the 
fact— and,  because  consistent  with  the  reo- 
ord.  It  will  be  presumed,  In  support  of  the 
judgment,— it  could  not  have  prejudiced  the 
appellant  that  there  was  no  finding,  for  it 
must  have  been  against  it  Hutchlngs  v.  - 
Castle,  supra.  Upon  the  record  before  ns, 
we  do  not  find  any  error  In  the  JudgmMit  of 
the  circuit  coart,  and  It  Is  affirmed.  All  the 
judges  concur. 


WRIGHT  V.  LEB  et  sL 

OSvvreme  Goort  of  South  Dakota.  Jvfy  V. 

1893.) 

FOBIISN    COEFOBATIONS  —  FaILOKB    TO  COHFLT 

wiTB  Law  — Rsiuor— AsBiGKHBST  ros  Bbhe- 
KT  OP  CHBDiToas — Validity— Pkooedu KB. 

1.  The  qaestloD  of  the  right  of  a  duly-organ- 
ized foreign  corporation  to  do  badness  in  this 
sute  without  having  oomplied  with  the  stat- 
utes of  this  state  as  to  filing  an  authenticated 
copy  of  its  articles  of  incorporation,  etc.,  cannot 
be  raised  or  determmed  coilateraily. 

2.  Transacting  bQsiness  in  the  state  t^' 
such  noQcomplyiDg  foreign  corporation  Is  a 
□surpatloa  of^poww  by  such  corporation,  but 
with  the  state  rests  the  right  to  elect  whether 
it  will  acquiesce  la  such  usurpation,  or  diq;>ute 
and  preveut  It 

8.  Sections  634S,  6346,  Comp.  Laws,  pro- 
viding that  the  remedies  heretofore  reached  by 
writ  of  quo  warranto,  and  proceedings  by  in- 
formation in  the  nature  of  quo  warranto,  ml>^t 
be  obtained  by  civil  action,  as  provided  in  said 
sections,  were  not  repealed  by  the  adoption  of 
the  state  constitution. 

4.  The  action  provided  for  In  said  sections 
Is  available  against  a  foreign  corporation.  "An- 
nalling  the  existence  of  a  corporation,"  as  ex- 
pressed in  aaid  section,  most  tie  taken  to  mean. 
In  respect  to  a  foreign  corporation,  annnlliog 
its  existence  and  life  within  the  limits  of  the 
state. 

6.  Bat  evm  if  sidd  sections  wne  repealed, 
or  If  the  action  provided  by  them  were  not 
available  against  a  foreign  corporation,  quo 
warranto  proceedings  would  still  remain  and  be 
entirely  adequate  for  the  maintenance  of  the 
authority  of  the  state  against  a  usurping  foreign 
corporation. 

6.  A  corporation  dnly  organised  under  the 
laws  of  anothv  state,  and  pnbliclr  doing  bnsi- 
nesB  in  this  state,  without  having  complied 
with  the  statutory  requirements  above  referred 
to.  is,  until  Its  anthority  is  challenged  by  the 
state,  a  de  facto  corporation. 

7.  In  a  general  assignment  by  a  corpora- 
tion, the  inventory  required  iif  the  statute 
may  be  verified  by  Its  secretaty,  although  the 
board  of  directors  bad  anthorized  the  president 
and  secretary  to  execute  the  assignment;  the 
object  of  the  statute  being  fulfilled  when  the 
Justness  and  truthfulness  of  the  inventory  is 
guarantied  by  the  oath  of  the  asdgnor,  in  the 
only  way  in  which  It  as  a  corporation,  ODuid 
verify  the  samev  to  wtt  by  one  of  Its  man- 
aging officers. 

8.  Snch  inv«itory  does  not  necessarily 
show  upon  its  face  that  it  does  not  contain 
all  the  creditors  of  the  assignor  because  it 
shows  certain  ei  its  lands  are  subject  to  mort- 
gages, while  the  holders  of  sndi  mortgages  do 
not  appear  as  creditors;  aa  the  assigning  cor- 
poration may  have  boneht  such  lands  subject 
to  the  mortgages,  without  assuming  to  pay 
them,  or  becoming  debbna  to  the  hoUsrs  trf 
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9.  Section  4660  et  seg.,  Comp.  Laws,  pre- 
scribe the  manaer  of  roBkioK,  and  declare  the 
legal  effect  of.  an  asaignment  made  ander  such 
proTi^ona.  It  most  be  made  "in  good  faith," 
and,  when  made,  is  nibject  to  the  Code  pro* 
▼inoDfl  **reIatiTe  to  tmsta  and  to  fraudmeat 
tranafem." 

10.  An  assignment  not  made  "in  good  faith." 
or  which  would  he  invalid  under  the  Code  pro- 
visions "rdatiTe  to  tmsta  and  frandnlent  trans- 
fers;" eren  thon^  modaliy  within  the  letter 
of  the  statute,  is  not  efCectnal  to  protect  the 

firoperty  assigned  against  the  attadta  of  crea- 
tors br  attachmrait. 

11.  Section  46T6,  being,  in  respect  to  the 
proTisioas  to  be  now  noticed,  an  amendment 
sub8e4neati7  attached  to  the  law,  and  providing 
that  ali  proceedings  under  the  law  should  be 
subject  to  the  supervision  of  the  district  court, 
and  anthoriziDg  the  judge  of  said  court,  upon 

fietition  of  creditors  showing  cause  therefor,  to 
Qteifere,  require  an  accounting,  remove  the  as- 
signee for  cause,  appoint  a  new  one,  etc.,  was 
not  intended  to,  and  does  not,  radicallr  change 
the  plan  and  theory  of  the  original  law,  bat 
adds  a  new  feature  to  It,  important,  bat  atiU 
incidental. 

12.  Wheth^,  aftv  the  power  of  the  court 
authcH-ized  hj  said  section  4B1&  has  been  ac- 
tively called  into  exercise,  as  it  Is  provided  tt 
may  be  for  cause  shown,  the  assigned  estate  ia 
in  custodia  legis,  and  thus  protected  from  at- 
tachment, quaere. 

(SyUabns  by  the  Court) 

On  rehearing.  Affirmed. 

Foe  report  on  appeal,  see  61  N.  W.  Beik 

m 

KELLAM,  J.  ThlB  oase  ia  now  before  tu 
upon  rehearing.  Tbe  origiiuil  oplnlfxi  Is  pab- 
UBhed  In  —  S.  D. — ;  and  In  61  N.  W.  Bep. 
706,  where  tbe  facts  are  taSiy  stated.  Ap- 
pellants aaked  and  were  allowed  a  rehearing 
for  the  further  dlscusaim  of  the  followlne 
propositions:  (1)  Hie  court  erred  In  hoIdli:« 
that  the  qoestion  of  noncompliance  with 
tbe  statute  In  rel&tlcm.  to  for^gn  corponir 
Hons  could  not  be  Inquired  Into  collaterally; 
(2)  In  holding  that  the  La  Belle  Raudte 
Horse  Importing  Company  (respond ent's  as- 
signor) was  a  de  facto  corporation;  (3)  In 
hohling  that  a  sofllcient  affldavlt  was  made 
to  the  Inventory;  (4)  In  holding  the  Inven- 
tory to  be  in  complianoe  with  the  provlalons 
of  the  assignment  laws  of  tbe  states 

So  tAT  as  they  are  pertinent  to  either  oX 
the  questions  thus  presented,  tbe  facts  aze 
not  In  dispute  The  assignor,  ttie  La  Belle 
Rnnohe  Hone  Importing  Company,  was  a 
foreign  corporation,  organised  under  tbe  laws 
of  the  state  of  Minnesota,  and  It  had  never 
complied  with  the  provisions  of  sections 
3190-3192  of  the  Complied  Lavrs,  by  flUng 
with  the  secretary  of  tbe  territory  of  Dakota, 
or  with  the  secretary  of  state  of  the  state  <tf 
South  Dakota,  a  copy  of  its  articles  of  in- 
GorporatlcHi,  or  the  appointment  of  an 
agent  residing  In  the  territory  authorized  to 
accept  service  of  process.  The  contention 
of  appellants  was  and  Is  that;  wiUumt  com- 
pliance witb  these  provisions,  stub  foreign 
corporation  was  inoapalde  of  tranaaotlng 
business  in  ttils  Jurisdiction,  and  Ihit  every 
Gwtraot  it  attempted  to  make  was  void,  and 
ihonld  be  so  declared  upon  a  showing  of 
such  noncompliance.  Neither  skle,  of  oonrse, 


questions  the  inherent  power  of  fbe  state  to 
exclude  foreign  corporati<HiB  from  transaot- 
lug  bodnesB  wiUiln  Its  limits,  subject  to  flie 
omstitntton  and  laws  of  tlie  tTnlted  States, 
as  declared  In  such  cases  as  Bank  v.  Earle, 
13  Fet  688;  Fan!  T.  Yirgbda,  8  WaU.  1G8; 
OanoH  V.  East  St  Lonls.  67  m.  668;  Doyle 
V.  Insurance  Oo.,  04  U.  8.  686;  niompsMi 
V.  Waters,  26  If  idi.  214;  People  v.  Assoola- 
Hcm,  92  N.  T.  Sil.  The  question  bere  Is 
not  ss  to  the  exlstenos  of  the  pow«>,  bat  to 
what  extCTt,  if  at  an.  the  state  has  under- 
taken to  exerdse  it,  and  what  la  ttie  legal 
effect  of  what  it  has  done.  The  oonstltn- 
tional  provlslcm  wUch,  It  Is  also  eldmed, 
makes  vtrfd  ai^  attempt  of  Hds  toniffi  ooi^ 
poratlott  to  transact  business  In  thia  state 
under  the  conceded  conditions  of  this  oase^ 
is  as  foltowa:  "No  for^n  corporatkm  diall 
do  any  business  In  this  state  ^fliont  havlxv 
one  or  more  Imown  places  of  Imstness,  and 
an  authorized  agent  or  agents  In  tbs  same, 
upon  whom  process  may  be  served."  8eo- 
tlon  0,  art  17,  Const  The  admission  of  tbe 
respondent  is  that  his  assignor,  a  for^gn  cor^ 
poratlon,  had  not  filed  its  arttdea  of  Incor- 
poration -vrifb  the  secretary  of  the  territoiy 
or  of  tbe  state,  nor  filed  an  appointmoit 
of  an  agent  with  such  secretiry,  or  In 
the  ofllce  of  tiie  register  of  deeds  uf 
the  county  In  whidi  its  principal  place 
of  hu^ess  is  located.  It  will  be  at  once 
observed  that  the  oonstltutlona]  provision 
does  not  reqiUre  either  of  these  things 
to  be  dtme.  Its  requirement  is  satisfied 
If  804^  foreign  corporatlmi  had  in  flict 
a  known  place  ot  business,  and  an  anthor- 
Ized  agen^  upon  whom  process  nd^t  be 
served  In  this  stat&  It  was  not  required 
ctf  respondent  as  asdgnee,  In  order  to  val- 
idate the  acts  of  his  asdgnor,  that  he  show 
that  BUfdi  assignor  had  met  tbe  presMbed 
conditions.  That  he  had  not  done  so.  If 
material  at  aU,  was  defensive,  and  must 
come  from  the  other  ride.  Sewlng-Machlne 
Co,  V.  Moore,  2  Dak.  280,  8  N.  W.  Bep.  131; 
Lumber  Oo.  v.  Keefe,  (Dak.)  41  N.  W.  Uep. 
743.  The  admission  did  not  negative  the 
condltimis  named  In  the  constitution.  It  was 
not  admitted  by  plidntlfl.  nor  proved  t»y  de- 
fendants^ that  audi  corporation  did  not  in  ftict 
have  a  known  place  of  business  and  an 
authorized  agoit  In  Oils  state,  bnt  only  that 
It  had  not  filed  its  arHeles  of  Incorporation, 
nor  filed  any  appointment  tut  an  agent; 
hence  It  does  not  appear  bnt  that  respond- 
ent's asrignor  was  fuUy  qualified  to  trans- 
act business  In  tUs  state,  so  far  as  Oie 
conatltutlonfll  provision  controls. 

Section  3190,  Comp.  Laws,  is:  "No  corpo- 
rattoa  created  or  organized  tmder  the  laws 
of  any  other  state  or  territory  titan  trans- 
act any  business  within  this  territory  •  *  • 
tmtll  such  corporation  shall  have  filed  In  the 
office  of  the  secretary  of  the  territory  a  duly 
authentioatcd  copy  of  its  (diarter  ta  artldes 
of  ino(»i>oratlon,  and  duU  have  complied 
with  flie  provIsI(Hi8  of  ttSB  article,"  eta  Seo- 
tlon  8192  names  the  otiiMproTlBlons  to  be 
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compiled  with,  to  wit;  the  appoUitment  of  a 
reeldent  acent,  authorized  to  accept  serrlee 
of  prooean^  and  the  reoonUng  of  the  same  In 
the  office  of  the  secretary  of  the  territory, 
(now  state,)  and  of  the  register  of  deeds  of 
the  ooiuDty  wherein  soch  aeent  reside*.  It  Is 
spedflcaUy  admitted  that  this  was  not  done. 
The  defendants  olalmed  bdow,  and,  as  ap- 
ptilants,  they  claim  here,  as  already  ob- 
served, that  the  ctHisequence  of  snch  non- 
ctHnpUance  was  to  render  void  and  of  no  ef- 
fect every  attnnpted  act  or  contract  ot  snt^ 
noocomplylos  corporation.  Upcm  the  former 
examination  and  dedrton  (rf  this  case,  we 
were  impressed  with  the  great  diversity  of 
views  expressed  by  dlfferMit  courts  upon  thla 
questioci,  under  constitutional  and  statufory 
provIdoDS  like  oor  own;  bnt  a  closer  study 
satisfies  na,  not  only  that  the  oonciuaions  of  | 
the  courts  are  Irreconcilable  with  each  I 
other,  but  that  no  general  oon trolling  prln> 
dple  can  be  deduced  from  the  Judgmoita  or 
the  r^isonlng  of  the  cnaca.  In  some  Id- 
stances,  aa  In  Bank  v.  Page,  6  Or.  431,  It  Is 
argued  that  the  evident  legislative  Intent  wan 
to  prevrait  disqualified  foreign  corporations 
from  transacting  bUBLness  in  that  state,  and 
that,  as  uo  spedflc  penalty  was  prescribed 
as  a  punidim«it  for  a  vlolatt<Mi  ot  such  pro- 
hlUtory  law,  the  leglalature  must  have  on- 
derstood  and  Intended  that  ihe  usual  lesolt 
would  follow  an  attempt  to  make  an  unlaw- 
ful and  pndilbited  oontraot,  to  wit,  that  It 
would  be  void  and  unenforcealde,  as  otbep- 
wlse  there  wonld  be  no  penalty,  and  the  law  j 
would  be  rtmply  en  expresrion  of  legislative 
(pinion,  without  means  tax  Its  enforcement; 
wbile  In  such  oases  as  Woods  t.  Arm- 
strong, 54  Ala.  VSXK  fbUowed  In  Dudler  0(A- 
ller,  (Ala.)  6  South.  Hep.  804,  the  fftct  that  a 
poulty  la  provided  In  the  law  la  regarded  as 
Important,  if  not  oraitroUing,  In  establishing 
the  severdy  probUUtory  <ftuuaoter  of  the 
law,  and  In  making  flie  ocmttaot  void;  while 
In  stUt  othor  cases,  as  Lnmbw  Oo.  t. 
Tbomas,  (W.  Va.)  11  8.  B.  S7,  the 

pnmesuM  of  a  penalty  Jn  the  law  to  tak»  to 
mean  that  the  leglslatore  bitaided  no  other 
fMfelture  or  disadvantage  to  result  from 
nonoompUanoe  with  the  law,  and  the  con- 
tract of  the  mmcomplylng  foreign  anrptva- 
tlon  was  hdd  good.  With  these  oases,  and 
many  others  of  wlUoh  they  are  sim^  rep- 
resentative, befove  as,  we  eondudo  that  a 
cfdlation  and  attempted  analysia  ct  them 
would  be  profitless  in  developing  from  them 
any  general  prlndple  m  rule  adopted  by  the 
Goorts  in  tiie  oonstructlon  statutes  of  tUs 
kind.  The  only  propodtkm  ap<Mi  which  all 
agree  to  the  elemoLtaiy  one  that  the  statute 
should  be  glvon  such  effect  as  the  l^ialature 
intended.  It  oertahily  was  not  intended  by 
it  to  adopt  or  announce  a  poUoy  of  excluding 
or  even  discouraging  foreign  corporations 
from  transacting  business  In  this  territory  or 
state,  for  it  named  very  easy  conditions  npMi 
which  their  rl^t  and  qualification  might  be 
established  and  made  unquestionable.  The 
leading  thon^t  and  primary  design  of  the 


legislature  undoubtedly  was  to  protect  the 
peoide  of  the  state  from  imposition  and  loss 
at  the  hands  of  alien  oorporationH,  whose  r»- 
aponalblllty,  cfiaraoter,  powers,  and  home 
were  ijnknown  to  than.  They  must  file 
copies  of  their  articles  of  incorporation,  so 
that  their  powers  and  the  diuuracter  of  the 
oorpOTatlon  might  t>e  known  to  those  who 
might  have  occasion  to  deal  with  them,  and 
they  must  pnbUcly  announce  upon  whom,  as 
tbdr  agents,  process  might  be  served.  If 
found  necessary  to  bring  suit,  nml  thus  bring 
themadves  within  the  Jurlsdlctloa  of  the 
courts.  Until  the  foreign  oorpoi'.ttioa  does 
this.  It  has  no  legal  right  or  standing  to 
transact  business  in  the  state;  but  it  does 
not  f(dlow  that  It  was  Intended  that  every 
attempt  to  do  so  diould  be  void  without  re- 
gard to  its  effect  npMi  dther  party.  Hie 
statute  was  designed  to  place  fordgn  corpo- 
rations, in  respect  to  a  knowledge  of  their 
powers,  the  object  of  their  Inoorpoiatlon,  and 
tne  Jurisdiction  of  our  courts  within  the 
state  over  them,  la  the  same  posltioD  as  do* 
meatlo  corporations.  In  the  case  either  of 
domestic  or  foreign  corporations,  the  state 
names  the  ccmditlona  up<Hi  which  it  may 
transact  bnnness.  It  does  It  In  its  sovereign 
capacity,  as  the  conservator  of  the  rights  and 
best  intmsts  of  its  oltlBaMk  The  state, 
which  alme  can  name  the  conditions,  can 
akme  enforce  their  obserrancew  The  statute 
in  this  case  to  directed,  not  against  the  con- 
tract made  or  the  act  dwe,  but  against  tfa« 
party  acting.  The  wrong  done  in  disregard- 
ing the  law  Is  agalnat  the  state,  and  not 
against  the  Individual.  It  may  liave  been  to 
the  advantage  ot  the  IndlvlduaL  Transact- 
ing budneoB  in  the  state  without  eomidiance 
with  the  statutory  omdltlons  to  a  nsnrpa- 
tton  of  power  by  the  ooipwatlrai,  bat  with 
the  atate  rests  the  right  to  deot  whether  It 
will  ocqmesce  In  sooh  usaipatlon,  or  dispute 
and  prevent  It  TblB  is  Qie  rule  in  respect  to 
a  domestlo  oorpotatlon,  certainly  where  It  to 
conceded  there  was  legal  authority  for  Its 
creation.  Ang.  &  A.  Corp.  ||  94,  636;  lAbr 
man  t.  Warner,  61  Ala.  45S;  GotAran  t. 
Anu^  68  Pa.  St  399;  Baker  t.  Backus,  32 
I1L79;  Humphreys  Uo<m^,  5  Oolo.  282; 
North  r.  State,  107  Ind.  350,  8  K.  E.  Bep. 
169;  Doyle  t.  Petroleum  Co.,  44  Barb.  230. 
And  if  thto  to  the  rule  in  respect  to  domesUo 
corporations,  and  the  object  and  purpose  of 
this  law  to  as  for  ss  practicable  to  make  the 
fordgn  corporation  within  the  state  as  a  do 
mestlo  on^  why  diould  not  the  rule  app^, 
leaving  to  the  state,  and  not  to  an  Individual 
litigant,  wtio  may  not  evm  be  a  resident  of 
the  state,  the  dectton  of  Instating  upon  an 
entire  compliance  with  tlie  tow.  ac  a  walvet 
of  sncA  compUance?  We  think  It  should,  and 
In  thto  conclusion  we  are  directly  supported 
by  the  supreme  eourt  ot  North  Dakota  ooo- 
fitndng  the  same  tow.  inherited  from  the 
territory  by  both  states.  Mill  Oo.  t.  Bart- 
lett  <N.  D.)  64  N.  W.  Rep.  &44w  See,  alse^ 
Grant  r.  Cool  Co.,  80  Pa.  St  20& 
In  our  former  opinion.  It  was  suggested 
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that  the  state  might  proceed  nnder  aectioni 
6346,  6346,  Comp.  Laws,  providing  that  the 
remedies  heretofm  readied  1^  writ  at  quo 
waxTuto,  and  proeeedlngs  by  Isf  ormatkm  In 
the  natoEB  of  quo  warranto,  might,  be  ob- 
tained by  dTll  aotlon,  aa  provided  In  said 
•eotkmsL  Against  this  Boggestlon.  appellant 
contends  that  said  BectI<HU  were.  Iff  Impli- 
cation, repealed  by  the  state  constitution, 
and  that,  In  any  event  th^  are  faiaroUcaUe 
In  the  case  of  a  tareign  corporation.  In  our 
judgment,  neither  contention  can  be  main- 
tained, la  Feople  t.  Asaodatlon,  M  OaL 
114,  24  Pac.  Bep.  277,  cited  1^  appellant  In 
support  of  tiie  theory  of  repeal,  the  faota 
were  not  as  here.  There  the  legislature  had 
expressly  sbolldied  the  writ  of  quo  warran- 
to, and  proceedlngB  by  InfOrmatim  In  the 
nature  quo  warranto,  and  by  the  aame 
section,  and  In  continuous  language,  provided 
tiiat  the  remedlM  obtainable  under  the  abol- 
ished writ  and  proceedings  might  thereafter 
be  obtained  by  dvll  actions,  in  the  manner 
thereinafter  provided.  Section  802,  Code 
Civil  Proc.  1872.  But  here  the  territorial 
legldatiire  made  no  attempt  to  abolish  either. 
Such  attempt  would  have  been  abortive,  if 
undertaken,  for  the  powers  and  jurisdiction 
of  the  territorial  courts  were  established  by 
the  organic  act,  and  Included  the  power  and 
right  to  issue  all  common-law  writs.  The 
civil  action  provided  tqr  those  sections  was 
therefbre  not  exclusive,  but  cumulative.  In 
the  Gallfomla  case,  however,  the  legtaUtnre 
abolished  the  writ,  and  In  the  same  breath 
provided  a  new  rezuedy.  The  two  provisions 
were  evldoitiy  Intended  to  be  Interdepend- 
ent, so  that  there  might  have  been  reason 
for  holding  that  the  new  constitution,  which 
restored  the  abolished  writ,  also  had  the 
effect  of  r^eallng  the  provision  for  a  sub- 
stitute; but  in  that  caae  even  the  court  did 
not  go  to  tiiat  extent  It  simply  recognized 
the  fact  that  such  ocmtention  might  be  made, 
and,  without  passing  upon  the  question,  sug- 
gested the  answer  that  emu  if  tiie  claim  of 
Implied  repeal  were  allowed,  tiw  power  of 
the  court  was  quite  as  broad  under  the  writ 
of  quo  warranto  as  under  the  statute  dalmed 
to  be  repealed.  Bepeals  by  lmpllcati(m  are 
not  favored,  and  we  see  no  reasonable 
ground  for  bf^lug  that  the  constitutional 
provlsicm  defining  the  jurisdiction  of  tiie 
courts  created  hy  It  repealed  tiie  statutcny 
section  cited. 

Appellant  furiher  contends  that  the  dvU 
action  provided  for  by  the  statutory  sections 
under  condderation  ts  not  avallajde  against 
a  foreign  corporation,  for  the  reason  that  the 
purpose  of  the  action  most  be  "vacating 
the  cliarter  or  articles  of  incorporation,  or 
for  annulling  the  existence  of  a  corporation, 
and  that  the  courts  of  this  state  cannot  va- 
cate the  charter,  or  annul  the  existence  of 
a  foreign  corporatloa"  If  this  reasoning  is 
conclusive,  what  shall  be  done  with  the  first 
of  the  two  dted  sections,— 5346,— which  de- 
dores  that  the  remedies  formerly  attaina- 


ble by  quo  warranto  proceedings  mli^t  tiiere- 
after  be  obtained  by  tiie  dvU  actkm  pro- 
vided for  by  tile  subsequent  sectltnis.  TbSm 
would  seem  to  be  a  idatn  dedaratloa  bgr  iSw 
legislature  of  the  intended  scope  of  these 
sections  and  of  the  action  author!  aed.  nw 
Jurisdiction  of  our  courts,  prior  to  the  enact- 
ment of  these  pwrH****^  to  control  foreign 
corporations  within  the  state  by  quo  war- 
ranto proceedings,  can  hardly  be  qnestkmed; 
uid  it  Is  expresdy  enacted  that  U  Oun  were 
sodi  remedy  by  quo  warranto,  It  ml^it  now 
be  obtained  by  dvD  action.  True,  the  pur- 
pose of  the  action  Is  to  **annul  the  exist- 
ence of  the  corporation,"  but  that  must  be 
taken  to  mean  its  existence  within  this  state. 
Whenever  It  attenvts  megally  to  come  Into 
this  state,  and  live,  and  exerdae  the  funo- 
tions  ot  s  living  corporation.  It  may  be  pro- 
ceeded against  in  this  dvll  action,  and  Its 
existence  within  this  state  annulled.  The 
Ohio  statute  Is  similar  to  ours,  but  It  has 
not  Uke  ours,  an  autluwitattve  dedaratloa 
of  Its  Intended  scope,  and  it  is  held  to  apply 
to  foreign  and  domestic  corporatloiis  alike. 
State  v.  Insurance  Co.,  47  Ohio  St  167,  24  N. 
B.  Bep.  892.  But  even  If  appdlant  were 
dearly  right  upoa  both  these  minor  qoes- 
tioDSt  the  merits  of  this  omtrovMsy  upon 
tite  major  qoestton  of  whether  tiie  validity 
of  the  executed  acts  of  a  foreign  corporation 
may  be  Investigated  and  settled  in  a  col- 
lateral proceeding  fer  that  purpose,  remains 
unaffected;  for,  witti  the  statute  authorlsbig 
a  dvll  action  r^^ealed,  quo  warranto  pro- 
ceedings would  still  remain,  and,  as  suggest- 
ed in  People  v.  Assodation,  supra,  are  ea- 
tlrdy  adequate  for  the  maintenance  of  the 
authority  of  the  state  against  a  usurping 
corporation,  whether  foreign  or  domesUa 
We  might  say  In  passing  that  the  constitu- 
tional authority  of  the  supreme  and  circuit 
courts  to  Issue  writs  of  quo  murranto,  and 
to  hear  and  determine  the  same,  must  be 
understood  to  give  such  courts  jurisdiction 
of  cases  In  which  the  Information  In  the 
nature  of  quo  warranto  has  become  a  sub- 
stitute for  the  ancient  writ  State  v.  Gard- 
ner, (S.  D.)  54  N.  W.  Rep.  608. 

The  second  proposition  of  appellant  In  the 
petition  for  rehearing  is  the  error  of  the 
court  In  treating  the  foreign  corporation  un- 
der consideration  as  a  de  facto  corporation. 
Appdlunt's  amended  answer,  upon  whldt 
this  action  was  tried,  alleges  "that  at  the 
time  of  Its  pretended  assignment  the  La 
Belle  Ranche  Horse  Importing  Company  waa 
a  foreign  corporation,  Incorporated  under  and 
by  virtue  of  tiie  laws  of  the  state  of  Minne- 
sota," and  then  avers  Its  Incapacity  to  make 
the  assignment  under  c^mslderatlon,  or  to 
do  any  other  business  in  this  state,  because 
It  bad  not  compiled  with  the  requirements 
of  the  statute  already  noticed  as  to  foreign, 
corporations.  The  question,  then,  is  this:  Is 
a  corporation,  duly  organized  under  the  laws 
of  another  state,  but  doing  business  in  tills 
state  without  having  complied  with  the  stat- 
utory conditions  named,  entitied  to  be  conr 
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sitlered  and  treated  as  a  de  facto  corpora- 
1  ion  ?  If  we  have  correctly  decided  tlie  first 
proposition  discussed,  there  can  be  little 
doubt  as  to  this.  We  hare  already  said  that 
tlie  acts  of  such  a  body  were  valid  as  cor- 
porate acts  until  such  assumption  of  auth<H>- 
Ity  Is  challenged  by  the  state.  This  is,  at 
least,  equivalent  to  saying  that,  during  the 
tirue  the  state  acquiesce  In  the  transaction 
ot  business  by  such  foreign  corporation.  It 
must  be  conddered  and  held  to  be  a  de  facto 
corporation.  This  case  is  radically  different 
from  Empire  MUla  v.  Alston  Grocery  Co., 
(Tex.  App.)  15  8.  W.  Rep.  506.  There  It 
appeared,  and  was  so  stated  in  the  opinion, 
that  the  grocei?  company  tiad  never  organ- 
iaied  at  aU.  The  court  says:  "An  examlna- 
tion  of  the  case  before  us  discloses  no  or^ 
ganization  at  any  time  or  place."  They  had 
no  standing  as  a  foreign  corporation.  Be- 
sides, In  that  case,  which  was  upon  demur^ 
rer,  it  was  admitted  that  the  purpose  of  the 
alleged  incorporators  was  to  commit  a  fraud 
upon  the  laws  of  Texas,  where  they  at- 
tempted to  do  business,  and  upon  Iowa, 
where  they  pretended  to  file  their  articles. 
No  such  facta  appear  here. 

Appellant's  third  pmposiUonlsthnt  the  court 
erred  In  holding  that  a  sufficient  affidavit  was 
made  to  the  inventory.  The  two  reqpects  In 
which  the  affidavit  In  this  case  Is  assailed  are 
(1)  that  It  is  not  made  by  the  assignor,  (the 
corporation,)  but  by  Its  president,  and  does  not 
veitfy  Its  statements  according  to  the  best 
knowledge  aiid  belief  of  the  assignor,  (the  cor- 
poration,) but  according  to  the  best  knowledge 
and  belief  of  its  president,  who  makes  it; 
and  (2)  that,  as  the  board  of  directors  had 
authorized  the  president  and  secretary  to 
execute  the  as^gnment,  it  was  necessary 
that  both  make  and  assign  the  affidavit  We 
are  satisfied  neither  point  is  good,  for  rea- 
sons stated  at  length  In  the  former  opinion, 
written  by  Judge  Bennett  A  corporation 
could,  of  course,  make  no  affidavit  except  by 
an  agrat,  and  no  sgcnt  could  truthfully 
swear  to  the  best  knowlei^  and  belief  of 
any  person  or  persons  other  than  himself. 
Any  Attempt  to  do  so  would  be  uncandid 
and  worthless  <m  its  face.  The  object  of  the 
statutory  provlsltm  was  to  secure  an  Inven- 
tory whose  Justness  and  truthfulness  should 
be  gnaranlied  by  the  oath  and  consdmce  of 
the  asfltgnor.  In  Oie  case  of  a  corporation, 
we  think  that  its  preddent,  or  its  secretary, 
m  any  other  managing  agent  is  presumably 
qioaUfled  to  make  the  affidavit 

It  Is  next  urged  that  the  court  erred  tn 
luddbiK  the  iBTentoiy  to  be  In  comi^lance 
with  the  provlstons  of  the  assignment  laws 
ftf  this  stata  In  the  petltUm  for  rafaearinc 
appellant  r^resoits  that  but  a  part  of  the 
objectloiis  raised  against  the  inventory  was 
considered  hy  Uie  court,  or  at  least  discussed 
In  the  oidiilon,  and  urges  upon  our  present 
notiee  that  the  Inventory  does  not  evra  pur^ 
port  to  emitaln  "a  list  of  all  the  creditors  of 
the  asdgnor;"  and  It  shows  upon  its  face 
that  it  does  not  contain  a  list  of  all  the  cred* 


itors.  It  was  not  necessary  that  the  In- 
ventory should  advertise  itself  as  containing 
all  the  creditors.  It  Is  not  so  much  what  It 
purports  to  contain  as  what  it  does  contain 
that  is  important  The  statute  does  not  re- 
quire the  Inventory  Itself  to  state  that  It 
contains  all  the  creditors.  I^dauer  v.  Conk- 
Un,  (S.  D.)  54  N.  W.  Rep.  322.  If  we  under^ 
stand  appellant's  contention,  It  Is  that  the 
schedule  affirmatively  shows  that  it  does  not 
contain  all  the  creditors  of  the  assignor,  be- 
cause It  shows  that  certain  of  Its  lands  are 
subject  to  mortgage  liens,  while  the  holders 
of  such  liens  do  not  appear  as  creditors.  But, 
assuming  this  to  be  correct,  it  does  not  follow 
that  the  holder  of  a  claim  against  the  lauds 
Is  necessarily  a  creditor  of  the  assignor.  The 
company  may  have  bought  and  held  these 
lands,  subject  to  the  incumbrances  referred 
to,  without  making  itself  a  debtor  to  the 
holder  of  such  Incumbrances.  It  is  only 
"creditors  of  the  assignor"  that  are  required 
to  be  listed  by  the  provision  of  the  law  under 
which  their  objection  Is  made. 

It  is  next  suggested,  as  a  defect  in  the  In- 
ventory, that  it  "nowhere  ^leclfles  the  in- 
cumbrances on  any  particular  piece  of  land, 
giving  the  name  of  the  party  holding  the 
mortgage,  his  place  of  residence,  the  true 
considM-ation  of  the  liability,  or  the  place 
where  It  arose."  Without  discussing  what 
would  be  a  sufficient  compliance  as  to  par- 
ticularity of  detail  with  subdiviidoa  7  of  said 
section  46G7,  requiring  the  Inventory  to  show 
all  the  assignor's  property,  "and  the  Incum- 
brances existing  thereon,"  we  content  our- 
selves by  saying  that  It  nowhere  appears  that 
the  incumbrances  referred  to  were  upon  aepA- 
rate  or  particular  pieces  of  the  lands  de- 
scribed. All  ttie  Incumbrances  may  have 
rested  upon  all  the  lands.  To  Justify  an  ex- 
amination of  dther  of  these  objections  upon 
the  merits  would  require  ns  to  assume  facts 
which  are  not  proved. 

Appellant  also  objects  te  the  inventory  of 
the  notes  owned  and  assigned  by  the  assignor, 
because  at  the  end  of  this  schedule  appears 
the  statement:  "All  the  notes  in  this  division 
Na  2  were  listed  by  the  ex  secretary  and 
treasurer,  George  L.  Wright  and  are  In  lUs 
possession,  together  with  all  other  papors  and 
books  belonging  to  the  corporation."  We  ap- 
pr^end  It  Is. unimportant  who  actually  makes 
the  list  provided,  when  made,  the  assignor 
adopts  It  and  verifies  it,  as  required  by  the 
statute,  which  appears  to  have  been  done  In 
this  case.  In  construing  an  assignment  for 
the  benefit  of  creditors  under  our  statute,  the 
same  mlea  apply  as  in  cases  of  ordinary  con- 
tracts and  conveyances,  and,  if  allowable 
within  its  terms,  such  interpretation  and 
c(»stnictlon  should  be  given  to  an  aaslgn- 
ment  as  will  render  it  legal  and  operative, 
ra^er  than  that  which  will  render  it  Illegal 
and  void.  Landauer  v.  Oonklin,  stipra;  Bur* 
rill.  Asslgnm.  (nth  Bd.)  p.  480;  Townsed  r. 
Steams,  32  N.  T.  209;  Bank  v.  Dmm,  07  A1& 
881. 

We  have  thus  considered,  at  length,  the 
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Bereml  points  upon  which  appelant  asked  to 
be  reheaidt  and  find  nothing  whlcA  leads  us 
to  beUeTe  we  were  In  error  hi  onr  former 
dedsloit 

Upon  &e  part  of  respondent,  the  claim 
Is  made  npon  this  rehearing  that,  upon  the 
execution  and  d^Tcry  of  this  assignment, 
the  property  eoTered  by  it  passed  Into  the 
custody  of  the  law,  and  so  beyond  the  reach 
of  attachments,  nnd  this  contention  Is  based 
upon  section  4675,  Comp.  Laws,  providing 
as  follows:  "After  the  lapse  of  six  months 
from  the  date  of  filing  his  bond,  the  as- 
signee, on  motion  of  coie  of  the  creditors, 
with  ten  days'  noUce,  accompanied  by  an 
affldarlt  of  the  creditor,  his  agent  or  attor- 
ney, setting  forUi  his  didm  and  the  amount 
thereof,  and  that  no  account  has  been  filed 
within  six  months,  may  be  ordered  by  the 
conrt,  or  the  Judge  thereof,  at  any  place 
In  his  Judicial  district,  to  render  an  account 
of  his  proceedings,  within  a  girm  time,  to 
be  fixed  the  court  or  tiie  Judge  thereof, 
not  to  exceed  fifteen  days.  All  proceedings 
under  this  title  shall  be  subject  to  the  order 
and  superrlslon  of  the  Judge  of  the  district 
court  of  the  county  In  which  snch  assign- 
ment was  made,  and  such  Judge  may,  from 
time  to  time,  in  his  discretion,  on  the  peti- 
tion of  one  or  more  of  his  creditors,  by  or- 
der, citation,  attachment,  or  otherwise,  re- 
quire any  assignee  or  assignees  to  render 
accounts  and  file  reports  of  his  or  their  pro- 
ceedings, and  of  the  condition  of  such  trust 
estate,  and  may  order  or  decree  distribution 
thereof;  and  such  Judge  may.  In  his  discre- 
tion, for  cause  shown,  remove  any  assignee 
or  assignees,  and  appoint  another  or  others 
instead,  who  shall  give  such  bonds  as  the 
Judge,  In  view  of  the  conditions  and  value 
of  the  estate,  may  direct;  and  such  order 
or  removal  and  appointment  shall  in  terms 
transfer  to  such  new  assignee  or  assignees 
all  the  trust  estate,  real,  personal,  and  mixed, 
and  may  be  recorded  In  the  deed  records 
In  the  office  of  register  of  deeds  of  any 
county  wherein  any  real  estate  affected  by 
the  assignment  may  be  situated.  And  such 
Judge  may  by  order,  which  may  be  enforced 
as  upon  proceedings  for  contempt,  compel 
the  assignee  or  assignees  so  removed  to  de- 
liver all  property,  money,  choses  in  action, 
book  accomits,  and  vouchors  to  the  assignee 
or  assignees  so  appointed,  and  to  make,  ex- 
ecute, and  deliver  to  such  new  assignee  or 
assignees  such  deeds,  assignments,  and  trans- 
fers as  such  Judge  may  deem  proper,  and 
to  render  a  full  account  and  report  of  all 
matters  connected  with  such  trust  estite. 
■\\Tionever  any  assignee  so  removed  shall 
hare  fully  accounted  for  and  turned  over  to 
the  assi^ee  or  assignees  appointed  by  the 
Judge  all  the  trust  estate,  and  made  a  full 
report  of  his  doings,  and  compiled  with  all 
orders  of  the  Judge  touching  such  estate, 
and  also  whenever  an  assignee  has  fully 
complied  with  bis  trust,  he  may  by  order 
of  the  Judge  be  fully  discharged  from  all 
farther  duties,  liabniOes,  and  responsibilities 


connected  with  the  trust.  In  either  cose,  he 
shall  give  notice  by  publication  In  some 
newspaper  of  tiie  county,  if  there  be  one 
printed  and  pabll^ed  therein,  If  not,  In  a 
newspaper  published  at  the  capital  of  the 
territory,  once  In  eaich  week,  for  at  least 
three  weeks,  that  he  will  apply  to  such 
Judge  for  such  discharge,  at  a  time  and 
place  to  be  stated  in  such  notice,  which  time 
shall  not  be  more  than  three  weeks  after 
the  last  publication  of  the  notice.  If,  upon 
the  hearing,  the  Judge  Aall  be  satlsfled  that 
the  assignee  is  entitled  to  be  discharged,  ne 
shall  make  an  order  according;  or  tt,  In  tiie 
opinion  of  the  Jiulge,  anything  remains  to  be 
done  by  such  assignee,  he  may  require  ttie 
performanoe  thereof  before  making  sacii 
order.  Snch  order  shall  liave  the  effect  of 
discharging  the  assignee  and  bis  suretiee 
from  all  further  responsibility  In  respect  to 
the  trust,  and  eacti  osier  dull  not  be  re- 
fused on  account  of  any  failure  on  the  part 
of  the  assignee  to  comply  with  the  formal 
provision  of  law,  where  no  loss  or  damage 
to  any  one  shall  have  oocurred  through  such 
failure.  Whmever  tbe  trust  estate  eball 
have  been  taken  out  of  the  bands  of  tbe  as- 
signee by  proceedings  in  bankruptcy  in  tbe 
federal  court,  the  assignee  may  in  l^e  man- 
ner be  discharged,  upon  showing  that  he  baa 
fully  aooonnted  wltb  the  assignee  In  bank- 
ruptcy, and  turned  over  to  him  the  whole  of 
tbe  trust  estate." 

We  do  not  think  respondent's  contrition 
can  be  maintained.  This  assignment  was 
made  tmder  the  statute.  The  right  to  make 
it  Is,  at  the  very  outset,  by  section  4C60.  se- 
cured to  the  insolvent  debtor  who.  In  so 
doing,  acts  *1n  good  faith,"  and  such  as- 
signment, when  made,  Is  expressly  declared 
In  the  same  eection  to  be  "subject  to  the 
provisions  of  this  Code  relative  to  trusts 
and  to  fraudulent  transfers."  It  Is  only 
when  the  assignment  Is  made  "in  good  faith" 
that  It  Is  authorized  by,  or  Is  under  the 
protection  of,  the  statute;  and  thai,  to 
further  secure  the  rights  of  creditors,  and 
to  open  the  doors  to  a  searching  Investlgntion 
of  tbe  fides  of  every  such  transactiou.  It  Is 
expressly  provided  that  when  made,  even 
though  modally  wtfliln  the  letter  of  the  stat- 
ute, It  Is  still  subject  to  statutory  provisions 
relative  to  trusts  and  conveyances.  With 
these  authoritative  and  unambiguous  declara- 
tions before  us  as  to  the  Intent  and  purview 
of  this  law  authorizing  and  controlling  as- 
slgnments,  we  must  rule  against  respond- 
ent's contention,  unless  we  can  find  In  said 
section  4676,  and  upon  which  he  relies,  a 
reasonably  plain  Indication  that  the  legisla- 
ture Intended  to  abrogate  the  fundamental 
rule  of  the  first  section  of  the  law  to  wliicb 
we  have  referred.  This  section— 4675 — Is  a 
combination  of  section  1,  o.  8,  and  section 
1,  c.  9,  of  the  Laws  of  1887.  Prior  to  tbese 
amendments,  the  statute  (section  2042,  Civil 
Code)  simply  provided  that  ttie  assignee 
might  after  six  months,  on  complaint  of  n 
creditor,  be  reqnired  to  oooount  btfor» 
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the  district  court  of  the  county  where 
the  InTentory  was  filed,  "In  the  manner 
prescribed  by  the  Code  of  Civil  Proce- 
dure." This  section  was  probably  taken  from 
the  California  OItU  Code.  %  3469,  which 
provided  for  an  acconnimg  "in  the  man- 
ner prescribed  by  the  insolvent  laws  of 
this  state."  There  were  no  insolvent  laws 
In  this  territory;  hence  the  necessity  for 
this  luUntelUgtble  reference  to  tlie  "man- 
ner prescribed  by  the  Code  of  Civil  Pro- 
cedure." The  Immediate  purpose  of  ttiese 
amending  sections,  now  constituting  section 
467S,  undoubtedly  was  to  provide  a  simple 
and  expeditloiui  means  by  whicb  tiie  as- 
signee might  be  required  to  report  and  ac- 
count That  was  the  thought  of  the  first 
section,  and  that  at  once  suggested  the  ne- 
cessity of  providing  for  the  removal  of  a 
dishonest  or  unfalthfol  assignee,  and  the 
substitntlon  of  another,  and  that,  tn  turn, 
to  the  propriety  of  providing  for  the  final 
ffisdiarge  of  the  uslgnee  when  his  acconnt- 
tng  should  be  fall  and  satlsfaotoiy.  Xnotden- 
tal  to  the  accompUahment  of  these  ends,  and 
In  connection  with  these  partlcnlar  provisions, 
It  is  said  that  "aU  proceedings  under  this 
title  shall  be  subject  to  the  order  and  super- 
Tlslcm  of  the  judge  of  the  district  court  ot 
the  county  In  which  snch  assignment  was 
made,"  and  providlnc  that  such  snperriaoiy 
Jurisdiction  might  be  called  into  acttve  ezeiv 
else  1^  petition  of  one  or  more  credltOTSL 
But  we  fed  very  gore  that  the  legldatore 
never  taitraided  hy  these  subsidiary  provisions 
to  radically  diange  the  orltfnal  theory  of  the 
statute  an^orlzlnc  and  r^folatlng  assign- 
ments. When  the  statute  acpresdy  declares 
that  every  assignment  made  under  It  shall 
be  "subject  to  the  provisions  of  the  Code 
rcIatlTe  to  tmsts  and  to  thiudnlent  trans- 
fers," and  then,  as  to  "tmsts  and  fraudnlmt 
transfers,"  that  "every  transfer  ai  property  or 
change  therein  made  *  •  •  vlth  Intent  to 
delay  or  defraud  any  creditor  or  other  per^ 
son  of  his  demands  Is  void  against  all  cred- 
itors of  the  debtor,"  lltfle  room  is  left  foi* 
debate  as  to  whether  an  assignment  executed 
for  such  fraudulent  purpose  Is  valid  or  void. 
If  void,  It  conveys  nothing  to  the  assignee, 
bnt  leaves  the  property  In  the  assignor.  An 
Instrument  would  not  be  vtdd  If  It  had  the 
effect  to  transfer  the  title  or  the  custody  of 
property  from  one  to  anothw.  An  aadgn- 
ment  with  preferences,  being  invalid,  would 
have  no  effect,  only  that  the  statute  afflrmo- 
ttvely  says  that  In  such  case  the  property  of 
the  insolvent  shall  become  a  trust  fund,  to  be 
administered  by  ttie  court,  (section  4660;) 
but  no  such  status  is  declared  for  property 
covered  by  a  fraudulent  or  defective  assign- 
ment, but  In  such  case  the  whole  transaction 
is  stamped  as  void.  The  statute  of  Iowa  un- 
der which  Shoe  Co.  v.  Mercer,  51  N.  W.  Rep. 
415,  was  decided,  holding  property  covered 
by  an  assignment  under  that  law  to  be  in 
castodla.  legls,  is  different  from  ours  In  Just 
the  respect  that  would  accoxmt  for  the  hold- 
ing In  that  case.   By  our  law  the  asdgnor 


makes  a  list  of  tals  creditors.  ,ind  Ales  ii 
with  the  assignment  in  the  office  of  the  reg- 
ister of  deeds  of  the  proper  county,  and  no- 
provision  is  made  in  the  statute  whereby  a 
creditor  may,  under  the  assignment,  contest 
the  correctness  or  honesty  of  the  list  or  the 
validity  of  any  iMutlcular  claim.  By  the- 
Iowa  law  the  list  ot  creditors  is  made  by  the 
assignee,  and  not  by  the  assignor,  and  filed 
In  the  court,  and  any  creditor  may  except  to- 
the  demand  of  any  other  creditor.  The  court 
tries  the  issue  thus  made,  by  a  Jury,  if  neces- 
Boiy,  and  renders  Judgment  Thus,  the  stat- 
ute Itself  proTides  a  direct  and  adequate- 
means  by  which  any  creditor  may,  without 
disturbing  the  assignment,  object  to  and  have- 
Judicially  biTeattgated  the  validity  of  the 
claim  of  any  creditor.  With  such  provldons- 
In  force,  there  la  no  reoatm  fw  allowing  a 
general  attack  upon  assignmeit,  particu- 
larly on  account  of  a  challenged  claim  not 
listed  or  necessarily  approved  by  the  as- 
signor. Under  the  Iowa  law  the  list  of  cred- 
itors or  its  correctness  sustains  no  such  rela- 
tion to  the  assignment  as  under  ours.  There 
no  asrignmait  can  be  declared  void  for  want 
of  sutUk  list  Here  the  sta-tute  makes  the- 
asslgnment  void  If  the  list  Is  not  duly  mode- 
and  filed.  There  ore  other  resiHscts  In  wUch 
the  two  statutes  are  essenUally  dlfCerent 
They  are  not  constructed  upon  the  same 
theory  or  plan.  The  reasoning  and  rullnir 
of  the  Iowa  case  are  not  applicable  to  our 
statute. 

It  is  also  aivued  1^  reqwndait  Uiat  ib» 
Iflnneaota  cases  point  to  the  conclusion  con- 
tended for  by  him.  He  suggests^  what  may 
be  assumed  as  correct,  that  so  much  of  said 
section  4676  08  was  section  1,  c.  9,  Laws  1887. 
providing  "that  all  proceedhigB  under  this  ti- 
tle shall  be  subject  to  the  order  and  snpervl- 
ston  of  the  Judge  of  the  district  court  of  tiie 
county  In  which  such  assignment  was  made," 
etc,  was  taken  from  the  Minnesota  law  ot 
1876,  as  amended  In  1877,  and  then  cites- 
Kingman  v.  Barton,  24  Minn.  295,  where  the 
ijuestlon  was  upon  the  rights  of  an  assignee 
who  had  tailed  to  file  a  Ixmd  as  required  by 
the  statute^  Xa  his  biiet  the  respimdent 
quotes  from  the  opinion  of  the  court  the  fol- 
lowhig  language,  as  indicating  the  opinion  oT 
the  court  as  to  the  character  of  the  law: 
"Furtlier,  the  proceeding  Is  In  the  nature  of 
a  Judicial  proroedfaig.  By  the  filing  of  the 
assignment  the  court  gets  Jurisdiction  over 
the  asrignor,  and  probably-  over  the  property, 
but  it  gets  none  over  the  assignee  until  he 
files  his  bond."  It  must  be  remembered  In 
this  connection  that  the  Minnesota  law  re- 
quired the  assignment,  the  inventories,  and 
the  bond  of  the  as^gnee  all  to  be  filed  In  the 
office  of  the  clerk  of  the  district  court,  and, 
while  it  might  be  plausible  to  say  that  the 
object  and  effect  of  fillip  such  papers  In 
court  was  to  place  their  subject-matter  under 
the  Jurisdiction  of  the  court  In  which  they 
were  filed,  it  would  not  be  equally  plausible 
to  say  that  the  filing  of  the  some  papers  In 
the  office  of  the  register  of  deeds,  as  required 
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by  our  statute,  ms  tntended  to  have  ttie 
aame  effect  The  later  Mtonesota  caeet,  like 
DonohUfi  T.  Ladd,  SI  Hlnn.  244,  17  N.  W. 
Rep.  881,  and  Di  re  Haxm,  32  Ubin.  60, 19  N. 
W.  Rep.  847,  In  wUcb  It  was  held  tiiat  the 
assigned  proper^  was  hi  custodhi  legls,  arose 
naOer  tiie  liiacdTent  laws  ct  1881,  and,  aa 
epondent  frankly  concedes,  are  not  closely 
applicable  to  this  case.  Aside  from  the  ahk* 
^ie  provision  in  said  sectlcm  4675,  borrowed 
from  the  Minnesota  statute,  we  And  nothing 
In  our  law  tliat  woold  ansgeat  the  thought  or 
l^LalatlTe  Intent  ttat,  upon  tb»  making  of 
«n  assignment  by  an  Insolvent  debtor,  and 
flUng  the  same  In  the  office  of  Hm  register  of 
deeds,  the  circuit  court  should  at  once  take 
and  have  jniisdiction  and  control  over  the 
exeeallon  of  the  tmst,  any  more  tSum  over 
any  other  trust  which  the  statute  allows  par- 
ties to  make.  The  borrowed  sectlcm  may  be 
an  apt  and  consiBtent  provision  In  a  law 
whose  general  purpose  and  theory  ii  to  place 
the  assigned  estate  under  titie  Immediate  su- 
pervision and  control  of  the  court,  but  its 
tranaidantatlon  ftom  audi  a  law  to  ours, 
which  was  not  so  intended  and  has  no  such 
purpose,  dmply  adds  a  new  feature  to  our 
bw,  important,  but  Btm  IneidentaL  Olie 
■amendmrait  is  attached  to,  and  becomea  a 
^rt  of,  the  law,  and  not  the  law  to  the 
amendmoit  We  are  therefore  of  the  opin- 
ion that  the  execution  of  the  assignment  did 
not  place  the  pn^erty  moitloned  in  it  In  the 
custody  of  the  law,  so  as  to  protect  It  from 
Che  reach  of  appdlant*s  attadimmts.  We 
say  the  execution  of  the  assignment  did  not 
4d  tblB.  What  may  be  the  effect  upon  the 
status  of  the*  assigned  estate  of  tlie  actual  in- 
terference by  the  court  upon  an  offlnnative 
showing  of  cause  therefbr,  under  said  section 
4676,  it  Is  not  now  necenaiy  to  consider,  for 
no  such  question  is  presented  t>y  the  facts  In 
this  case. 

We  have  thus,  at  unjustiflable  length  per- 
haps, attempted  to  examine  each  point  pre- 
sented either  side  upm  this  relieartng, 
and  we  discover  no  reason  to  doubt  the  cor- 
rectness of  Uie  conclusions  of  ttie  former 
<9lnl(nk  aa  pr^red  by  Judge  Bennett 


PBAIRIB  SCHOOL  TP.  v.  HASELEU  «t  sL 

(Supreme  Court  of  North  Dakota.  July  6, 

1803.) 

SoRooL  Districts— FowBRs  or  UrpiCBita  —  Loss 

or  FONDB —  LlABILITt  OF  TrIASURBK  Oli  OVTI- 
OIAI.  B05D— F&BOL  GVI1>BNCB  —  HaRMLBSS  Eb- 
BOB. 

1.  Chapters  44,  45.  Sess.  Laws  Dak.  T. 
1883.  relating  to  school  townships  and  school- 
house  bonds,  eousldered.  Hdd,  that  the  school 
board  (oonsliituiK  of  the  treasurer,  cl«rk,  and  di- 
rector) is  the  official  gOTemlDR  board  of  snch 
sch(M)l  township,  and  such  board  has  full  power 
and  authority  to  issue,  negotiate,  and  sell  snch 
bonds  of  the  school  township  as  have  been 
dulj  Toted  by  the  electors  for  the  purpose  of 
bnildtnir  a  orhoolhouse.  Htid,  further,  that  the 
school  township  treasnrer,  actinjc  indppendentlj, 
has  no  authority,  under  ths  law  and  by  virtus 


of  his  office  as  treasurer,  to  Issue,  negotiate,  or 
sell  such  bonds. 

2.  Where  the  school  board  of  the  plaintiff, 
oonsistin^  of  the  treasnrer,  clerk,  and  director, 
issued  certain  schoolhouse  bonds,  which  had 
been  regularly  voted  by  the  electors,  and  In  do- 
ing BO  delivered  such  bonds  to  a  bank  to  be 
negotiated  and  sold  for  the  benefit  of  the  school 
township,  and  the  bonds  were  sold  and  put  in 
^rcolatfon,  but  the  proceeds  were  never  tamed 
oTet  to  the  w^ool  township,  but,  on  the  oon- 
trar7,  were  lost  to  the  school  township,  JuUr 
that  the  school  hoard  was  wholly  responsible 
for  sacb  loss.  Held,  farther,  that  soch  bonds 
not  having  been  deUvered  to  the  treasurer  for 
j  ueKotiation  and  sale,  and  he  never  having  sold 
:  or  attempted  to  sell  the  Bam&  an  action  will  not 
'  lie  against  the  treasurer  or  his  sureties  on  his 
I  official  ^nd  for  a  breach  of  the  condition  of 
snch  bond  which  requires  the  treasurer  to  a» 
I  count  for  and  nay  over  all  moneys  sod  prop- 
'  erty  which  shall  eome  into  his  hands  as  treos- 
I  urer. 

>  S.  The  obligations  of  sureties  upon  official 
I  bonds  are  measured  by  the  language  of  the. 
I  bond,  and  where  the  condition  of  a  oond  em- 
i  bodies  the  provisions  of  the  statute,  and  no 
!  more,  the  obligation  cannot  be  expanded  br 
I  coostrQction  beyond  the  fair  import  of  the  lan- 
1  Kiiage  in  which  the  sureties  have  consented  to 
I  be  bound. 

4.  When  the  bonds  were  delivered  by  the 
i  board  at  the  bank  for  n^^tiation  and  sale, 
I  all  members  of  the  board  were  at  the  bank. 

and  acting  in  concert.  At  that  time  the  cash- 
ier of  the  bank  delivered  to  the  treasurer  a 
writing  OB  follows:  "$1,000.  Grand  Rapids, 
Dakota,  BoiL  28th,  1883.  Received  of  William 
Haaeleu.  Treaa.  Prairie  School  Township,  one 
thousand  dolloj*  In  bonds  of  Prairie  1^.,  La 
Moure  Co.,  D.  T.,  for  placing  and  cr.  A.  H. 
Huelsto-,  Cashier  Bank  of  Grand  Rapids." 
<  ffeld,  that  such  writing  embodied  both  a  receipt 
.  and  a  contract,  and  that,  as  such,  ite  terms 
codH  be  varied  and  explained  by  parol  evi- 
dence, but  only  as  to  that  part  which  Is  a  mere 
receipt. 

5.  Where  It  appears  that  upon  the  nn- 
controverted  facts  the  plaintiff  cannot  recover 
io  the  action,  a  verdict  and  judgment  for  de- 
faidants  will  not  be  disturbed  by  this  court 
even  vhea  the  record  allows  errors  in  procednrsb 
Such  errors  are  without  prejudice. 

(Syllabus  by  the  Court.) 

;    Appeal  from  district  court.  La  Moure  coun- 

I  ty;  Uodcrlc^  Rose,  Judge. 

{    Action  on  a  bond  by  the  Prairie  Scho(4 

i  Township  against  Wtlllam  Hosdeu,  August 
Beckraan,  and  Steph<tu  Kohau.  Defendanu 
had  judgmoit  and  philntUf  appeals.  Af- 
llrmed. 

George  W.  Newton,  for  appellant    Ii.  G. 
Harris  and  £.  W.  Camp,  for  i-espondents. 

WAIJJN,  3.  This  action  la  brought  to 
recover  damages  for  an  alleged  breach  of 
the  condition  of  an  official  bond  given  by 
an  ex-treasurer  of  the  plalntlS.  All  of  the 
defendants  executed  the  official  bond;  the 
defendant  William  Haseleu,  the  ex-trearor- 
er,  signing  as  principal,  and  d^auUtnts 
Beckman  and  Kohan  signing  as  sureties. 
Hie  allegationa  contained  In  tiie  first  six 
paragraphs  of  the  complaint,  and  which  are 
expressly  admitted  to  be  true  by  the  defend- 
ants' answer,  are,  in  substance,  as  follows: 
That  plaintiff  was  at  the  time  in  question, 
and  is,  a  duly-organised  s<diool  township  of 
La  Moure  county:  that  defendant  Hasten, 
after  being  elected,  qualified  tor  the  office  of 
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ro.iBiirer  of  oald  school  townahlp  In  July, 
LSXi,  by  taking  the  required  ot&ctal  oath  and 
^Tlng  said  official  bond;  that  Ha»eleu  en- 
ered  upon  the  duties  of  his  office,  and  was 
x«aBurer  of  the  plaintiff  at  the  time  the 
whool  bonds  hereafter  referred  to  were  vot- 
id,  executed,  and  dellTered;  that  at  a  meet- 
ng  of  the  sdiool  township  held  in  Septem- 
>er,  1SS3,  it  was  decided  by  a  majority  of 
2ie  dectors  that  said  school  township 
dioold,  for  the  purpose  of  building  a  scbool- 
louse,  issue  two  bonds  of  ¥500  each,  bear- 
ng  T  per  cent.  Interest;  that  thereafter,  and 
m  the  28th  day  of  September,  1883,  the 
tchool  board  i3t  said  mdiool  township,  (which 
»oard  was  wholly  composed  of  the  three  de- 
'endauts,)  In  pursuance  of  the  vote  caused 
o  be  executed  and  did  execute  and  did  issue 
:wo  8ei>arate  school  bonds  of  said  school 
lownshlp,  each  of  said  bonds  being  for  the 
mm  of  9600^  and  bearing  7  per  cent  interest 
)er  annum.  I^agrapha  7, 8, 9, 10,  and  11  of 
Jie  oom^alnt  are  as  f(^ws:  "(7)  That  botb 
it  such  school  bonds,  each  b^ng  for  the  sum 
>f  five  hundred  dollars,  and  of  the  Talue  of 
ive  hundred  dollars  each,  were  placed  In  the 
lands  and  custody  of  WllUam  Haseleu,  the 
:reasurer  of  said  school  township,  for  the 
>urpose  of  negotiation  and  sale,  and  thiit 
<aid  William  Haseleu  did  negotiate  and 
nnke  sale  of  said  two  school  township  bonds 
yith  one  C.  T.  Ingersoll  for  the  whole  sum 
if  nine  hundi*ed  and  fifty  dollars  onsh.  (8) 
rhat  on  the  24th  day  of  June,  1884,  the  term 
if  said  office  of  said  William  Haseleu  expiretl 
IS  treasurer  of  said  school  township,  and 
ine  Lewis  M.  Olson  Immediately  succeeded 
lim,  the  said  William  Haseleu,  as  treasurer 
if  such  school  township,  and  received  from 
lis  predecessor,  the  said  WilUani  Haseleu, 
he  books  and  papers  belonging  to  his  Enid 
>fflce;  but  that  the  said  William  Hasolt^ 
loglected  and  refused  to  turn  over  to  him, 
he  said  Lewis  M.  Olson,  and  to  deliver  up 
o  1dm,  the  two  school  bonds  heretofore  de- 
<;ril>ed,  or  to  turn  over  and  deliver  up  to 
dm,  the  said  Lewis  M.  Olson,  the  moneys 
or  which  said  described  school  bonds  were 
old,  and  neglected  and  refused  to  account 
'or  said  bonds  or  their  proceeds,  or  any  pai-t 
hereof,  except  the  sum  of  fifty  dtilLira.  (0) 
riiat  the  said  Lewis  M.  Olson,  the  school 
ownship  treasurer  who  immediately  suc- 
eeded  the  said  William  Haneleu  as  treas- 
irer,  repeatedly  deiianded  of  the  said  WU- 
lam  Haseleu  the  above-described  school 
oniiship  bonds,  or  their  value,  less  tho 
ifty  dollars  aocounted  for  by  the  said  Wil- 
lam  Haseleu,  but  that  the  said  William 
laseleu  has  all  the  time  refused  to  turn  over 
o  him.  the  said  Lewis  M.  Olson,  the  said 
chool  township  bonds,  or  their  value,  and 
las  refused  In  every  way  to  account  for 
beir  value  or  tor  the  said  bonds,  except  as 
serein  stated,  and  still  refuses  and  neglects 
o  account  for  them  or  for  their  value,, or 
ny  part  thereof,  except  the  tlfty  dollars 
ler^  motioned.  (10}  That  the  aald  I^ewis 


M.  Olson  was  treasurer  at  Mid  school  tovnt^ 
ship  for  the  five  years  next  SQCceedtaig  tali 
first  taking  possession  of  such  office  on  the 
27th  day  of  June,  1884,  and  that  he  was  sno- 
ceeded  In  said  office  by  Gustave  Papenfuss, 
who  la  now  the  duly  elected  and  qualified 
treasurer  of  said  school  township.  (11)  That 
by  reason  and  means  of  the  facts  herein 
rtated  the  said  William  Haseleu  and  his  co- 
defendants  are  indebted  to  the  idalntlfl  her^* 
in,  the  said  Prairie  schocd  township.  In  the 
sum  of  nine  hundred  doDan^  and  Interest 
thereon  from  the  27th  day  of  June,  1884, 
at  the  rate  of  seven  per  cent  per  annum, 
for  which  amoimt  and  coats  of  this  action 
plaintiff  asks  Judgment  against  said  d^end* 
ants." 

For  answer  to  the  complaint  d^endnnts 
say:  "(1)  That  they  admit  all  the  allega- 
lions  o(Hitained  In  paragraphs  numbered  1,  2, 
3,  4,  6,  6,  and  10  of  plaintiff's  complaint. 
(2)  That  they  deny  that  tlie  adiool  bond* 
described  In  paragraph  6  of  plaintiff's  com- 
plaint were  ever  pla<^  in  the  hands  of  the 
defendant  William  Haaelen,  treasurer,  as  al- 
If^ed;  and  further  deny  that  the  said  bonds 
were  sold  by  the  said  William  Hnseleu, 
treasurer,  to  one  C.  T.  Ingersoll,  for  the  sum 
of  nine  hundred  and  fifty  dollars  cash,  as  al- 
leged; and  further  deny  that  said  bonds  were 
ever  sold  or  negotiated  at  any  time  or  place 
by  the  said  WiiUam  Haseleu,  treasm'er,  tor 
the  sum  alleged  in  paragraph  6,  or  for  any 
other  sum  whatever.  (3)  TbAt  they  specldc- 
ally  deny  all  the  auctions  contained  In 
paragraph  8  of  plalntlfTs  complaint,  except 
as  to  the  date  on  which  defendant's  (William 
Hoseleu's)  term  as  treasurer  expired,  and 
the  name  of  the  person  succeeding  him  as 
such  school  treasurer.  (4)  That  they  spe- 
cifically deny  each  and  all  of  the  allegations 
contained  In  paragraph  9  of  plalntUTs  com- 
idalnt.  (5)  That  th^  deny  that  they  are 
indebted  to  the  plaintiff  in  the  sum  of  nine 
hundred  and  fifty  dollars  and  Interest,  as  al- 
leged in  paragraph  11  of  complaint,  or  that 
they  are  Indebted  to  plaintiff  In  any  sum 
whatever.  (6)  The  defendants,  for  further 
answer  and  defense  to  plalntlfTs  complaint, 
Bny  that  the  cause  of  action  therein  stated 
did  not  accrue  at  any  time  within  six  years 
next  before  the  commencement  <^  plalntUTa 
action  thereon.  Wherefore  defendants  de- 
mand Judgment  tor  costs.** 

There  was  a  Jiiry  trtal,  and  the  verdict  and 
Judgment  were  for  the  defendants.  The  pro- 
ceedings had  at  the  trial,  embracing  the  evi- 
dence and  rulings  there<m  and  the  tnstmo- 
llons  ^veu  to  the  Jury,  were  bron^t  up  on 
the  nxMH^.  A  motion  for  a  new  trial  w.ta 
denied.  Plaintiff  assigns  error  In  this  court 
upon  certain  rulings  of  the  trial  conrt  made 
upon  the  admission  of  evidence,  and  upon 
certain  Instructions  of  the  court  s^ven  to  the 
Jury;  but.  In  the  view  which  we  have  taken 
of  the  wh(de  case  as  presented  the  record, 
we  deem  it  unneceasary  to  speotflcaUy  pas* 
vpaa  j^aintia's  asrignmenta  <tf  error.  If  the 
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(listrlct  court  did  err  tn  Its  rulings  and  in* 
Btructions  which  are  assigned  as  error  the 
reetilt  would  not  be  different,  as  we  havn 
coQcladed,  upon  the  ctmceded  fticta  and  un- 
disputed nnd  competent  evidence  in  tbc  rcc- 
•rd,  that  the  piaint'^^  cannot  reoover  in  this 
action,  and  henoe  the  Jndgmoit  nrast  be 
affirmed. 

Paragraph  6  of  the  complaint,  the  aver- 
ments in  which  are  expressiy  admitted  In 
the  answer,  alleys,  in  substance,  that  the  de- 
fendants at  the  time  in  question  constituted 
plalntUTs  school  board;  and  that  the  defend- 
ants, acting  as  a  board,  executed  and  Issued 
two  $500  7  per  cent  bonds,  pursuant  to  a 
vote  of  the  electors  directing  such  bonds  to 
issue  for  the  purpose  of  building  a  school- 
house.  The  execution  and  Issuing  of  the 
bonds  by  the  school  board  being  adtiiitted, 
It  becomes  of  Importance  to  inquire  when, 
where,  and  to  whom  such  bouils  were  Issued 
and  delivered  by  the  school  board.  Upon  this 
vital  feature  of  the  case  ^Bsue  Is  squarely 
joined.  The  complaint  (paragra|4i  7,  supra) 
rlleges  in  substance  that  "both  of  such  school 
bonds  were  placed  in  the  hands  and  cus- 
tody of  William  Haseleu,  the  treasurer  of 
said  school  township,  for  the  purpose  of  ne- 
gotiation and  sale;  and  that  said  William 
Haseleu  did  negotiate  and  make  sale  of  said 
two  school  township  bonds  with  one  C.  T. 
Ingersoll  for  the  wh<de  sum  of  nine  himdred 
and  fifty  dollars."  It  la  admitted  that  Hase- 
leu, upon  demand  therefor,  has  nf^leoted 
and  refused  to  turn  over  the  bonds  or  their 
proceeds  to  his  successor  in  offlce,  and  tiaa 
wholly  failed  to  account  tor  either  the  bonds 
or  thrir  proceeds,  except  for  the  sum  of  fifty 
dollars,  which  was  paid  over  to  the  treas- 
urer when  the  bonds  were  issued,  and  has 
been  juroperly  accounted  for;  and  also  for  a 
certain  bill  of  lumber  to  the  amount  of  $216, 
which  has  been  received  by  the  plaintiff  on 
account  of  the  two  bonds,  and  which  has 
been  accounted  for  to  the  plaintiff.  The 
failure  to  turn  over  the  bonds  or  their  pro- 
ceeds, esxj^t  as  above  stated,  oonstltates  the 
alleged  breach  of  the  coodition  of  tite  ofQ- 
dal  bond  upon  which  the  plaintifl  baaea  its 
rights  of  actlcm. 

At  the  trial  the  plaintiff  rested  Its  case 
uptm.  the  admls^ons  made  in  defendants'  an- 
swer, and  upon  the  testimony,  oral  and  wrlt- 
tea,  set  out  hereafter.  Le^a  M.  Olson  tes- 
tified substantially  as  follows:  "My  name  Is 
Lewis  M.  OhKOL  Am  a  farmer.  Was  treas- 
weer  ot  Prairie  sdiool  towndilp  at  one  time. 
Know  the  defendant  WUUam  Haseleu.  I  be- 
came treasurer  June  27,  1884.  I  suooeeded 
Mr.  Haseleu,  the  defendant  bi  this  case.  Mr. 
Has^eu  did  not  torn  orer  to  me  the  bonds 
of  Prairie  aohool  towndilp  of  9500.  He 
turned  over  a  recdpt  He  never  turned  over 
any  money  as  realized  from  such  bonds. 
[Paper  abown  wltneas.]  lliat  la  the  receipt 
and  papw.  I  received  that  paper  from  tlie 
defendant  Mr.  Haselen."  Ttte  paper  was 
init  m  evldoioe^  and  k  a*  ttHlain:  "91,000. 


Grand  Ilaplds,  Dakota,  Sept  28th.  1SS3.  Re- 
ceived of  WUIIam  Haseleu,  Treos.  Prairie- 
School  Township,  one  thousand  dollars  in 
bonds  of  Prairie  Tp..  La  Moure  Co..  D.  T., 
for  placing  and  cr.  A.  H.  Huelster,  Cash. 
Bank  of  Grand  Rai^ds."  Olson  further  tes- 
tified: "I  was  treasurer  of  the  township  for 
some  years.  As  treasure  I  have  knowledge 
of  the  payment  of  Interest  on  the  bonds  or 
5500  eadi  Issued  September  28,  1883.  I  paid 
ooupons  every  year  for  two  terms  while  I 
was  treasurer.  Am  not  a  member  of  the 
school  board.  These  bonds  are  now  out- 
standing." George  R.  Fralick  testified  tn- 
snbatance  tliat  he  was  county  auditor  of  la 
Moure  county.  He  produced  a  record  show- 
ing that  the  two  $500  bonds  were  registered 
ou  September  28,  1883,  and  were  Issued  by 
plaintiff,  and  made  payable  to  one  G.  T. 
Ingersoll.  Another  witness  testified  tiiat  the 
bonds  were  worth  $950  when  Haseleu  went 
out  of  office  on  September  24,  1884.  Plain- 
tiff hare  rested  Its  case. 

The  defendants  Introduced  Haseleu  as  their 
only  witness.  He  testified  as  follows:  "Ite- 
slde  in  Prairie  township,  Moiu-e  county, 
N.  jy..  iiace  1882.  Am  one  of  the  defendant^ 
In  this  action.  I  was  treasurer  of  Prnlrle 
school  township  in  1883.  I  knew  of  certnla 
Imnds  of  $500  each  having  been  Issued  in 
the  month  of  September,  1883,  by  Prairie 
school  township.  I  knew  Mr.  Bediman  pro- 
cured the  blanks  for  the  Issuance  of  thes<» 
bonds.  He  was  clerk  of  Prairie  school  town- 
ship. The  bonds  wliicb  are  In  question  in 
tills  action  were  filled  out  at  Mr.  Whitman's- 
ofilce.  At  Grand  Rapids,  In  this  county.  1 
was  in  town  that  day.  The  way  I  happcneil 
to  be  there  that  day  was  Mr.  Beckman  came 
to  me,  and  said  he  was  going  to  Grand  Rap- 
ids, and  he  had  some  bu^ess  there;  no 
other  party.  He  told  me  he  was  goinff  to 
prepare  these  (Kinds,  and  asked  me  to  come 
along  with  him.  Mr.  Stephen  Kohan  went 
With  us  that  day.  He  was  director  of 
Prairie  school  township.  I  did  go  in  there- 
when  the  bonds  were  filled  out  I  did  nnt 
feign  them.  These  Identical  bonds  were  taken 
In  hand  by  a  party  I  do  not  know.  After 
these  bonds  were  filled  out  Mr.  Beckman, 
Mr.  Kohan,  and  I  vent  with  them  to  the' 
Rapids  Bank,  and  they  were  handed  right 
over,  after  we  went  Into  the  bank,  to  Mr. 
Huelster.  He  was  cashier  of  the  bank  at 
that  time.  There  was  no  conversation  at 
that  time,— not  as  to  how  much  should  be 
received  for  them.  Mr.  Ingersoll  was  not 
there.  I  did  not,  before  these  bonds  were- 
issued,  ever  make  any  negotiations  with  any 
parties  whateva*— Mr.  IngersoU  or  snybody 
else— for  the  sole  of  these  bonds.  I  never 
saw  Mr.  IngersolL  I  never  made  any  at- 
tempt to  these  bonds  to  any  one.  By 
the  Ooort:  Did  yon  have  these  bonda  In  jma 
hands?  Answer.  I  did  not  "So,  air.  It  wa» 
so  long  ago  I  couldn't  tell  They  were  car- 
ried in  by  all  three  of  us.  Qnestlon.  Dfd  yon 
new&e  have  any  ccoivaaation  prerlooa  to  die 
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time  of  your  going  In,  ^ther  with  Mr.  Ingw- 
«oll  or  the  caalder  of  tlie  boidc,  Mr.  HuetotO'T 
A.  Before  these  brads  were  sold  or  left 
there?  Q.  Yea.  A.  I  did  not  I  nerer  nw 
Mr.  IngenoU.  I  did  not  talk  witb  Mr. 
Huel8t».  I  hAd  nothing  to  do  with  these 
trnnds.  Q.  Did  Mr.  Beokman  teU  you  befbre 
the  bonds  were  sold  that  he  had  agreed  to 
•ell  these  bonds  to  BCr.  Ingersoll  fbr  95  cents 
on  the  dollar?  (FlalntUTs  eonnsd  objects  to 
the  question  on  the  grounds  that  It  Is  faere- 
sayand  Incompetent  Objection  overmled,  to 
which  ruling  the  plalntlfl,  I9  his  counsel, 
duly  excepted.)  A.  He  did.  Mr.  BeAman 
did  the  bargahifng.  Mr.  Beckman  t»ok  full 
chants  and  oratrol  of  procuring  all  tiie 
blanks  and  negotiating  the  sale  of  these 
bonds.  Q.  Tou  may  state  whether  or  not 
Mr.  Beckman  made  any  statement  to  you 
In  regard  to  the  fact  as  to  whether  Mr.  C.  T. 
Ingersoll  was  to  purdiase  these  bonds  or 
«tmply  negotiate  for  the  townahlp.  (The 
plaintiff's  counsel  objected  to  the  question  on 
the  grotind  that  It  Is  incompetent  nnd  Im- 
mnterinl  and  hearsny.  The  court  overruled 
this  objection,  to  which  ruling  the  plaintiff, 
by  Its  comisel,  duly  excepted.)  A.  He  was 
going  to  sell  them  for  the  district  Q.  Did 
Mr.  Beckman  ever  tell  yon  that?  A.  He  did. 
Since  these  bonds  were  placed  there  I  bare 
been  there  once  a  week,  to  see  If  the  funds 
for  them  had  been  returned;  and  until  I 
got  a  little  money  from  talm,  and  an  order 
for  the  material  to  build  the  schoolhonse,  no 
money  was  received  from  the  bank.  At  the 
time  the  bonds  were  left  there  by  the  board 
I  communicated  my  inability  to  collect  the 
proceeds  of  these  bonds  to  the  other  mem- 
hen  of  the  board  after  my  trips  to  Orand 
Rnpids  and  attempts  to  collect  Talked  with 
Beckman  from  time  to  time  about  It  We 
talked  about  It  Bomettmes  twice  a  week. 
The  order  for  material  that  Mr.  Ingersc^ 
gnve  was  taken  to  the  lumbtt  yard  and 
tifHired  out.  Mr.  Beckman  took  it  there:  I 
went  along.  We  both  went  together.  He 
was  the  clerk  The  amonnt  received  by  the 
township  on  that  order  was  |216.  By  the 
<3ourt:  Who  took  this  order  to  the  lumber 
yard?  A.  I  and  Mr.  Beckman.  We  both 
took  it  Do  not  know  who  it  was  given  to. 
They  delivered  the  lumber  to  Mr.  Beckman, 
flnd  the  farmers  went  together  and  hauled  It 
out  After  these  bonds  were  issued,  did  not 
giro  any  additional  bond  to  cover  the  amount 
to  be  received  from  their  proceeds.  Only 
gave  one  bond  as  treasurer.  Cross-examina- 
tion by  Mr.  Qlaspell:  This  order  was  given 
at  Orand  Kaplds,  In  the  bank.  Mr.  Huelster 
wrote  It.  I  and  Mr.  Beckman  and  Mr. 
Kohau  were  present.  I  went  along  with  tbe 
board  that  day.  The  order  was  delivered  to 
me,  Mr.  Haseleu.  The  order  was  delivered 
to  Mr.  Haseleu  for  material  to  build  the 
tfchoolhouse.  I  made  an  entry  on  my  books 
fls  treasurer  for  this  $216.  Don't  brieve  I 
wrote  it  In  the  Ixx^.  I  was  in  the  bank 
when  these  bonds  were  delivered.  Tl»ey 


were  dellT«red  to  )tr.  Hu^er.  Mr.  Kohan, 
Mr.  Beckman,  and  Huelster  were  present 
Mr.  Huelster  gave  me  that  receipt  ElzliiUt 
A.  Tbe  board  (xdered  blm  ta  I  didn't  ask 
tor  any.  The  board  udered  it  I  was  pres- 
ent  at  the  time,  and  the  members  of  the 
Kihool  board.  The  treaamrer  was  a  member 
ot  the  aoliool  board  at  that  time.  I  was  pres- 
ent fithea  ate  reotipt  was  made  out  In  my 
name.  It  was  not  made  out  In  the  name  ot 
the  three  members  of  the  scbool  board,  be- 
cause I  waa  pat  Hiere  to  ooUect  the  money. 
It  was  understood  and  agreed  that  I  was  to 
ooHect  the  money,  and  the  board  ordered 
me  to  collect  the  money  after  the  bonds 
were  left  there.  Don't  know  who  carried 
the  bonds  over  there.  I  didn't  have  them  in 
my  pocket  I  can't  tell  you  If  it  was  poft- 
Bible  that  I  bad  them.  I  did  see  these 
btxidB.  I  was  out  and  In  when  they  were 
signed.  There  were  two  bonds.  They  were 
signed  bi  Mr.  Whitman's  oflSce.  Did  not  put 
them  In  my  pocket  when  we  started  over  ta 
tbe  bank.  Mr.  Whitman  did  not  go  over 
to  the  bank  with  us.  I  attended  the  meet- 
ing when  the  proposition  was  Indorsed  for 
the  Issuance  of  these  bonds  for  this  school 
township.  Do  not  know  when  it  was.  First 
was  hi  .June,  1883:  Was  at  the  meeting 
when  the  proposition  was  passed  to  Isme 
these  bonds.  Told  at  the  meeting  that  Mr. 
Beckman  had  been  talkii^  with  Mr.  Inger- 
soll, and  the  bonds  would  bring  85  cents,  and 
would  rather  Issue  bonds  than  orders.  Mr. 
Beckman  was  present  and  talked  also.  Told 
them  the  same  thing.  We  all  wanted  the 
bonds  issued.  I  did  explain  the  matter  at  Is- 
suing bonds  at  that  meeting.  My  ruasoa  for 
wanting  to  Issue  the  bonds  was  that  it  was 
pretty  hard  to  get  money  for  orders  here  at 
that  time.  Mr.  Beckman  told  me  that  money 
oonid  be  realised  on  bonds.  All  I  stated  was 
what  Mr.  Beckman  tcrid  me.  Don't  know  as 
I  gave  Mr.  Beckman  as  my  authority  at  that 
meeting."  Defesidant  rests.  Gustave  Ptipen- 
fuss  recalled  on  behalf  of  the  plaintiff:  "I 
waa  present  at  the  schoc^  meeting  in  Prairie 
school  township  when  the  proposition  of  is- 
suing the  bonds  In  question  In  this  suit  was 
brought  up.  Mr.  EUiseleu  was  present.  He 
stated  about  Issuing  txmds.  He  just  spoke 
like  this:  'We  have  spoken  to  Mr.  Ingersoll, 
and  we  can  get  95  cents,  and  it  is  a  better 
way  to  issue  bonds.'  Cross-examination:  He 
said,  'We.'" 

We  think  there  is  no  substantial  conflict  in 
the  evidence  upon  any  feature  of  the  case 
which  is  at  all  material.  The  facts  may  be 
condensed  as  follows:  After  the  bonds  were 
voted,  the  scbool  board,  consisting  wholly  of 
the  defendants,  caused  the  bonds  to  be  filled 
out  in  favor  of  C.  T.  Ingersoll;  and  after 
they  were  properly  registered  the  bonds  were 
conveyed  to  the  bank  of  Orand  Rapids,— all 
of  the  defendants  going  to  the  bank  together, 
—and  the  bonds  were  then  and  there  deliv- 
ered to  the  casliler  of  the  bank,  who  gave  to 
Hasten  the  recdpt  above  set  oat  On  the 
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occadon  of  tbB  dt^very  of  the  bmids  to  the 
bank  no  conversatton  whatever  was  had  be- 
tween the  caahier  and  fbo  defendants,  or 
either  of  them,  aa  to  what  dlaporitlon  should 
be  made  of  the  bonds;  and  It  dlsttnctly  ap- 
pears by  the  Trndiaputed  erldence  that  de- 
fendant Haaelea  had  never  at  any  previous 
time  seen  Ingeracdl.  or  bad  at  any  time  sold 
or  attempted  to  sell  or  n^ttate  a  sale  of 
the  bon^  It  Kppean  by  evidence  off«ed 
on  botb  sides  Uiat  prevlons  to  the  Totlng  of 
the  bonds  some  arrangement  had  been  made 
with  IngersoU  whereby  the  bonda  were  to 
be  so  disposed  of  that  they  should  yield  f900 
net  to  the  schoot  township.  The  details  of 
sndi  arrangement  do  not  appear  tn  evidence^ 
but  all  the  dicnmstances  of  the  transaction 
demonstrate  the  fact  that  the  bonds  were  de> 
llvered  to  fbe  cashier  of  the  bank  pursaant 
to  mich  previous  arrangement  There  were 
two  acts  done  by  the  cashier  which  can  <mly 
be  explalued  apon  the  tiieory  of  a  pre-ezlst- 
Ing  understanding,  vis.  ttie  payment  of  $50, 
which  was  made  at  the  time  to  Haseleu,  and 
which  money  is  accounted  for,  and  the  exe- 
cntlon  of  the  receipt  which  was  d^vered  to 
Haseleu.  These  two  acts  of  the  cashier  were 
not  the  result  of  any  talk  had  at  the  time, 
and  they  are  of  a  nature  to  show  tliat  an 
arrangement  had  previously  been  made,  and 
one  which  was  understood  and  assented  to 
by  the  defendanta  The  terms  of  the  writ- 
ing show  that  the  bonds  were  to  be  **plaeed." 
This  expression  Is  one  that  Is  well  nndei-stood 
by  bankers  and  business  men  generally,  and 
It  means  that  the  bonds  were  to  be  sold. 
The  circumstances  preclude  the  Idea  that  the 
sale  of  the  bonds  was  to  be  wholly  consum- 
mated, and  the  money  paid  over  then  and 
there,  at  the  bank.  The  evidence  shows  tuat 
all  of  the  defendants  understood  that  the 
treasurer  should  collect  the  money  when  it 
was  obtained  out  of  the  proceeds  of  a  sale, 
which  sale  was  not  to  be  folly  consummated 
at  the  bank  at  the  time  when  the  bonds 
were  delivered.  The  understanding  of  all 
members  of  the  board  to  the  effect  that  Hase- 
leu was  to  collect  and  receive  the  money  de- 
rived from  the  sale  of  the  bonds  was  natural 
and  in  entire  consonance  with  the  duties 
which  the  law  Imposes  upon  a  school  town- 
ship treasure.  Hence  It  was  quite  proper 
that  the  rec^pt  for  the  bonds  should  bo 
made  out  to  Haseleu.  The  law  expressly 
states:  "All  money  received  from  the  sale 
of  the  bonds  shall  be  paid  to  the  treasurer  of 
the  school  townstiip."  Section  2,  c  45,  Laws 
1883.  The  very  terms  of  this  statute  import 
that  when  a  school  township  sells  Its  bonds 
the  proceeds  of  such  sale  are  to  be  paid  over 
by  tiiose  who  make  the  sale  to  the  treasurer. 
No  such  provision  would  be  necessary  If  tne 
treasurer,  as  such,  was,  under  the  law,  em- 
powered and  required  to  negotiate  a  sale. 
Section  1  of  chapter  45  authorizes  a  school 
townsliip  to  Issue  and  sell  Its  bonds  for  the 
poi-poses  stated,  and  within  the  limitations  of 
the  statute.  ▲  school  township  Is  a  municipal 


cwporatbm  for  school  purposes,  and  can  only 
act  through  Its  officers.  When  the  bonds 
have  been  voted  the  anthority  of  the  dectors 
ovw  the  Bubject^natto^  in  exhausted.  The 
voters  direct  the  issue  and  sale  of  certain 
bonds,  but  they  cannot  either  issue  or  sell 
the  btmds.  Thto  duty.  In  tlie  absence  of  ^e- 
ciflc  provlslans  to  the  omtraiy,  demHrem  upon 
the  governing  officials  of  the  corporation,  vts. 
the  sdtool  board.   Section  1,  &  45.  Laws 
1883,  provides  that  "the  bond  and  ead 
coupon  shall  be  signed  by  the  dak  <rf  the 
adbOfA.  township,  and  connterslgned  by  the 
director."  Nor  Is  there  any  provMon  which 
aatho rises  the  treasnzw  to  dther  laane,  atga, 
or  ooimtenrign  the  b(md;  uir  Is  tfa«  tvensarer. 
as  socb,  authorised  by  law  to  sell  or  negotiate 
a  sale  of  a  wdiool  bond.  Plalndfl  aasames 
correcUy  that  the  Autj  <tf  encatlnv  and  Issa- 
Ing  sduMd  bonds  Is  devolved  by  Inw  upon  the 
school  board,  and  plaintiff  expreealy  cfaarget 
In  paragraph  6  of  the  complaint  0iat  the 
S(diool  board  "did  execute  and  did  tsaoe'*  the 
bonds.  The  truth  of  this  averment  la  ex- 
pressly admitted  by  the  answer,  and  the  tes- 
timony ^owB  in  detail  how  and  In  what  way 
the  bonds  were  "executed  and  tasned."  Tbej 
were  signed  and  countersigned  by  the  dnt 
and  director,  and,  after  being  registered,  were 
delivered  to  the  cashier  ct  the  bank  by  tbe 
board,  pursuant  to  some  pre-extstlng  arrange- 
ment, the  terms  of  which  are  not  fnlly  dis- 
closed by  tbe  evidence,  but  were  obTionsly 
known  to  the  board,  and  concurred  in  hj 
all  the  members  of  the  board.  This  ddlvery 
of  the  bonds  to  the  cashier  of  the  bank  is 
and  constitutes  the  issue  of  the  bonds,  which 
the  complaint  allies  waa  an  act  of  the 
board.   Mo  other  issue— no  other  ddlveiy  of 
ihe  bonds— appears  to  have  been  made.  Tbe 
plain  tiff  has  signally  failed  to  offer  any  ert- 
dence  tending  to  support  the  essential  aver- 
ment set  oat  in  the  seventh  paragraph  of  its 
complaint  as  follows:  "That  both  of  snrfa 
school  bonds  •  •  •  were  placed  in  tin- 
hands  and  custody  of  wnilam  Haaelea.  thf 
treasurer  of  such  sdtool  township,  for  the  pur- 
pose of  negotiation  and  sale;  and  that  said  j 
William  Haseleu  did  negotiate  and  make  sale 
of  said  two  school  township  bonds  with  one  C. 
T.lngersoll  for  the  whdesom  of  nine  hundred 
and  fifty  dollars  cash."   Not  only  la  therv 
an  entire  failure  to  support  this  averment  bj 
proof,  but  the  undisputed  evidence  neg-adre» 
its  truth,  and  shows  beyond  the  possllrility  ta 
a  doubt  that  the  bonds  were  never  placed  hi 
William  Haseleu's  hands  for  sale,  or  negotia- 
tion for  sale,  or  for  any  purpose.   The  fart 
is  made  perfectly  clear  by  the  nndisputcd 
testimony  that  Haseleu  never  sold  the  bonds, 
and  never  negotiated  with  Ingersoll  for  thoir 
sale,  either  ss  treasurer,  or  In  his  private 
capacity,  or  at  alL   On  the  other  hand,  the 
evidence  leaves  no  room  for  doubt  that  the 
board,  acting  In  concert  and  collectively,  ''did 
execute  and  did  Issue"  the  bcmds  as  alleged 
In  the  6th  paragraph  of  the  complaint.  Not 
<Hdy  did  the  board  "execute  and  Isaue"  the 
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•ouds,  but  It  nlso  delivered  the  bonda  to  the 
ashier,  and  no  other  delivery  appears  ever 

0  have  been  nude.  Counsel  for  appeuant 
K>luts  to  the  tenna  of  the  wntlng  tfgned  by 
he  cashier  and  deUrered  to  Haaelen  at  the 
ime  the  btmds  were  handed  to  the  cashier, 
t  reads,  "Becdved  of  Wuilam  Haaeleo, 
CreasL."  etc..  ai^  connsers  craitentltm  Is  that 
he  writing  shows  on  Its  face  that  the  treas- 
irer  delivered  the  bonds  to  the  cashier,  and 
hat  the  writing  Is  the  beat  evidence  of  the 
,ransacticai,  and  exdndes  any  parol  evldoice 
vhich  contradicts  or  varies  the  terms  of  the 
ivriting.  It  is  true  that  the  terms  of  the 
ivritlng.  when  unexplained,  are  such  as  to 
ndleate  that  the  treasurer  did  deliver  the 
yonAa  to  the  cashier;  but,  as  has  been  seen, 
■he  writing  was  executed  In  a  transaction  bad 
Detween  the  school  board  and  tiie  caahler  of 
the  bank,  and  the  treasurer,  as  such,  was  not 

1  party  to  it.  In  such  a  case  the  rule  exclud- 
ing parol  evidence  does  not  apply.  7  Amer. 
&  Eng.  Enc  Law,  p.  85.  If  the  instrument 
can  properly  be  classed  as  a  receipt,  the  rule 
loos  not  apply,  and  the  parol  evidence  would, 
la  that  view,  of  course,  be  admissible;  but 
we  think  the  instrument  partakes  of  a  dual 
character,  and  la  In  part  a  receipt  and  in  part 
a  contract.  In  such  Instruments  the  rule  Ls 
ttiat  the  part  which  is  a  receipt  may  be  ex- 
plained or  varied  by  parol.  Morris  v.  Rail- 
road Co.,  21  Minn.  91;  Burke  v.  Ray,  40 
Minn.  34,  41  N.  W.  Rep.  240.  We  think  the 
writing  Is  clearly  a  mere  receipt,  except  as 
to  that  part  in  which  it  Is  stated  that  the 
bonds  were  received  "for  placing  and  credit" 
Hence  the  evidence  outside  the  writing  was 
proper  to  show  the  circumstances  and  the 
relation  of  the  parties  to  the  transactlrai  In 
which  the  writing  was  made. 

Upon  the  facts  thus  appearing  the  ques- 
tloD  arises  whether  the  treasurer  and  his 
offlciid  sureties,  In  an  action  for  a  breach  of 
the  condition  of  the  treasurer's  otflctal  bond, 
cim  be  made  responsible  for  the  loss  of  the 
bonds  or  their  proceeds,  when  such  loss  was 
wholly  the  result  of  the  action  of  the  school 
t>oard.  This  quesdon  must  be  answered  in 
xhf-  nf'gatire.  Neltlier  the  treasurer  nor  his 
olflcial  bondsmen  should  be  held  re^ranslble 
for  the  conduct  of  other  officers  over  whom 
the  treasurer,  as  such,  has  no  controL  The 
law  and  the  official  bond  constitutes  the  sole 
measure  of  the  treasurer's  liability.  Section 
'.iT),  c.  44,  Laws  1883,  says:  "The  treasurer 
of  every  school  township  shall,  before  enter- 
ing upon  duty  as  such,  give  bond  to  such  cor- 
]H>nLtioD,  conditioned  that  he  will  faithfully 
and  Impartially  discharge  the  duties  of  his 
office,  (naming  It  fully,)  and  render  a  true 
account  of  all  moneys,  credits,  accounts,  and 
property  of  every  kind  that  sliall  come  into 
his  himds  as  such  treasurer,  and  pay  and  de- 
liver the  same  according  to  law."  The  con- 
dition of  the  bond  in  suit  substantially  em- 
bodies this  statute,  and  the  bond  and  statute 
furnish  the  full  measure  of  the  treasurer's 
iiiiblUty.   The  statute  requires  the  treasm-er 


to  render  a  true  account  of  money  and  prop- 
erty which  shall  come  hito  hla  hands  as  treas- 
urer. It  requires  no  more  tnan  thi&  It  ap- 
pears hi  this  case  that  the  treasurer  has 
fully  acoomited  for  whatever  proper^  and 
money  has  been  placed  In  his  hands  as  pro- 
ceeds of  the  bonds  in  question,  and  also  ap- 
pears that  the  bonds  themselves  never  came 
Into  his  hands  or  custody  as  treasurer  or 
otherwise.  Never  having  come  into  his  handa, 
the  treasurer,  as  such,  never  became  liable 
to  accoimt  for  or  turn  over  the  bonds. 

While  the  language  of  an  official  bond 
should,  under  the  established  modem  doc- 
trine, receive  a  fair  and  reasonable  Inter- 
pretatloo.  Its  obligation  Is  nevertheleoa  strlc- 
tissiml  jorls.  The  obligors  consent  to  be 
bound  to  a  certain  extent  only,  and  their 
obllgadon  ought  not  to  l>e  expanded  by  Judi- 
cial construction  beyond  the  fair  terms  of 
their  consent  The  llaUlity  of  sureties  ex- 
tends to  the  official  acta  of  the  prlndpal,  and 
only  to  such  acts.  For  acts  done  ouuAde  of 
offldal  duty  an  officer  may  incur  personal 
liability,  but  for  such  acta  sureties  are  not 
req>onsIbIfc  These  views  have  the  amplest 
support  In  the  anthoritlea.  U.  S.  v.  Boyd,  UV 
Pet  187;  Bank  v.  Ziegler,  49  Mich.  157.  13 
N.  W.  Rep.  496;  Taylor  v.  Parker,  43  Wis. 
78;  State  v.  Conover.  78  Amer.  Dec  54;  Uer- 
ber  V.  Ackley,  37  Wis.  43;  Murfree.  Off. 
Bonds,  S9  461,  462;  Mechem,  Pub.  OfT.  H 
2S2,  283. 

Appellant's  counsel  argues  that  It  was  the 
duty  of  the  treastuvr  to  object  to  the  delivery 
of  the  bonds  to  the  cashier  of  the  bank,  and 
that  his  silence  constitutes  ne^Igence  which 
renders  him  and  his  official  suretleB  liable  on 
his  bond.  This  theory  Is  untenable  under 
the  Issues  made  by  the  pleadings.  The  ac- 
tion arises  wholly  upon  contract,  and  tliere 
ore  no  averments  in  the  complaint  sounding 
In  tort  The  compl^t  counts  on  an  alleged 
breach  of  the  condition  In  the  bond  for  not 
accounting  for  certain  bonds  which  It  Is  al- 
leged were  delivered  to  the  treasurer.  Upon 
the  issues  made  no  question  can  arise  as  to 
whether  the  board  or  its  members  exercised 
due  care  In  issuing  the  school  bonds.  We 
find,  after  a  very  carefid  consideration  of  the 
whole  record,  that  the  verdict  and  Judgment 
are  in  accordance  with  law  and  the  testi- 
mony, and  therefore  should  be  affirmed.  Tb» 
court  will  so  order. 

CORLISS,  J.,  concurs.  BARTHOLOMBW. 
O.  X,  having  been  of  counsel*  took  no  part  In 
the  above  dedshm. 


OMAHA  A  E.  V.  B.  CO.  V.  COOK. 
(Supreme  Court  of  Nebraska.    June  SO,  1S93.> 
lUiLROAD  Companies  —  Ixjukies  to  Fbksons  on 

Track  —  Competesct  op  Jchors  —  Disorktiox 

op  cocrt— questio!*  for  jort. 

1.  Id  a  personal  daiunee  cane  against  a 
railway  a  juror  stated  In  his  examiDation  on 
his  voir  dire,  in  sobstauce,  that  he  had  on  ele- 
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TRtor  on  the  line  of  railway,  and  was  engaged 
in  the  businesa  of  baying  and  shij^ping  i;raiD 
over  the  railroad;  that  he  bad  received  favors 
from  the  railway  company,  and  dexircd  to  re- 
tain the  favorable  consideration  of  the  com- 
pany; that  he  had  no  personal  feeling  in  the 
matter,  and  could  render  a  fair  and  impartial 
verdict.    Bdd,  that  a  challenge  for  caase  was 

Eroperly  sustained;  that  a  fair  trial  can  only 
e  had  where  the  Jurors  are  absolutely  free,  im- 
jiarttal,  and  independent. 

2.  Where  the  examination  of  a  jnror  raises 
a  doabt  aa  to  hia  an  elector  of  the  connty 
where  the  action  Is  brought,  there  la  no  error  in 
anstaintng  a  challenfire  for  cause. 

a.  Even  where,  by  his  formal  answers,  the 
Juror  brings  himself  within  the  letter  of  the 
statutory  qualification,  if  the  court  should  dis- 
-cover  the  least  symptom  of  unfairness  or  prej- 
udire,  he  should  be  rejected.  So  tliat  a  fair 
and  impartial  jury  is  secured,  error  cannot  bo 
redicated  on  the  rejection  of  persons  who  may 
ave  been  qualified.  Some  discretion  mnst  be 
allowed  to  the  trial  court  In  the  selection  of 
Jurors. 

4.  Evidence,  being  conflieting,  WM  fairly 
sobmitted  to  the  jury. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Howard  county; 
Harrison,  Judge. 

Action  for  personal  injuries  by  Mary  Cook 
against  the  Omaha  &  Republican  Valley  Rail- 
road Company.  Plaintiff  bad  Judgmentt  and 
■defendant  brings  error.  Affirmed. 

J.  M.  Thurston,  W.  B.  KeUy^  and  B.  P. 
Smith,  for  plaintiff  in  error.  A.  A.  Kmdall, 
-for  descendant  in  error. 

MAXWELL,  G.  J.  The  amended  petition 
of  the  plaintiff  below,  after  stating  the  cor^ 
porate  existence  of  tbe  defendant  company, 
and  the  operation  of  Its  road,  running  north- 
westerly through  the  counties  of  Hall,  How- 
ard, Greeley,  and  Valley,  to  Ord,  Neb.,  avers, 
In  substance,  that  on  the  8th  of  September, 
1884,  the  plaintiff,  "being  then  a  child  of  the 
age  of  thirteen  years,  wlille  walking  upon 
the  tmck  of  the  said  railroad  company,  in 
the  county  of  Greeley,  in  said  state,  was  run 
Into  and  against  and  violently  struck  and 
thrown  from  the  track  of  the  said  railroad 
■company  by  a  locomotive  attached  to  a  paa- 
aenger  train  then  in  use  upon  the  said  track 
■of  the  said  railroad  company;  that  by  rea- 
son of  being  struck  and  thrown  from  said 
track  by  the  said  locomotive  this  plaintiff 
was  frightfully  mangled,  and  permanently 
Injured;  that  this  plaintiffs  i^ght  leg  and  hip 
were  broken,  and  tbe  plaintiff's  left  foot  was 
terribly  mangled  and  crushed  and  bruised, 
and  the  flesh  torn  therefrom,  and  the  heel 
severed  from  the  said  foot,  and  the  use  of 
«ald  foot  was  thereby  permanently  injured 
and  destroyed,  and  plaintiff  has  suffered,  and 
•till  suffers,  greatly  with  bodily  pain  by  rea- 
son of  said  injury,  and  that  the  lojury  to  the 
«8id  foot  was  so  great  that  said  foot  has 
never  become  healed  up,  and  still  remains  an 
open  sore;  that  said  foot  Is  of  an  ill  shape  In 
consequence  thereof,  and  plaintiff  Is  unable 
to  wear  a  shoe  upon  It  owing  to  its  ill  shape, 
and  its  unhealed  condition ;  that  plaintiff,  in 
consequence,  la  unable  to  stand  or  walk  npoa 


saiA  foot,  and  la  unable  to  woifc  and  main- 
tain herself  in  any  way,  and  has.  In  conae- 
qnence  of  said  iQjnjry,  become  a.  hei^leflB  crip- 
1^  for  life."  The  peUtitm  fartlier  allies 
"fliat  plaintiff  was  struck  and  ran  against  by 
said  locomotive  through  the  grosa  neglect 
and  carelessDees  of  the  said  Omaha  &  Repub- 
lican Valley  Railroad  Company,  said  neglect 
and  carelessness  bdng  In  not  providing  its  lo- 
comotive snd  ears  thereto  attached  with  the 
latest  Improved  and  best  appliances  for  the 
opwatlng,  GontndUng,  and  Bt<^lng  of  said 
locomotive  and  train  <rf  cars,  and  Hinragh 
the  gross  negllg^ce  and  carelessness  of  its 
agenia,  employes,  and  servants  In  cbarge  of 
tiie  said  train,  and  not  flumii^  any  act  of 
careleaaness  on  tlie  part  of  tliis  i^alntiff."  It 
also  avers  '*tliat  said  Ipoomottre  and  train  of 
cars  attached  thereto  were  not  supplied  wltii 
air  brakes,  th^  being  the  latest  Improved 
and  best  appliances  tben  In  nse  npon  all 
carefully  equipped  trains  for  speediiy  con- 
trolling and  stopping  them.  That  said  loco- 
motive and  cars  thereto  attadied  were  run- 
ning off  from  tlie  scbedtde  time  stated  \xy 
said  railroad  company,  a  fact  at  that  time 
unknown  to  plaintiff.  That  tbey  were  run- 
ning at  a  greater  rate  of  speed  Hum  allowed 
by  the  rules  of  said  company,  to  wit,  at  a 
rate  of  40  miles  an  hour;  tbat  the  defoid- 
ant's  operators,  agents,  and  servants  in 
charge  of  said  train  of  cars  carelessly  neg- 
lected to  sound  the  whistle  and  ring  the 
(tf  the  said  locomotive  to  apprise  the  plain- 
tiff of  Its  apiHY>ach,  although  they  were  aHe 
to  see  the  plaintiff  more  than  70  rods  in 
front  of  tbe  said  locomotive  and  train;  and 
they  carelessly  and  negligently  failed  to 
slacken  or  stop  the  said  locomotive  and  train 
of  cars,  although  the  said  agents,  servants, 
operators,  and  engineer  In  cbarge  thereof 
had  ample  opportunity  to  stop  said  train  of 
cars  before  Injuring  the  plaintiff  had  said 
train  of  cars  been  properly  aopplled  wltli 
air  brakes,  and  had  said  operatora,  agents, 
servants,  and  engineer  applied  all  means 
within  their  power  to  st<^  aitid  locomotive 
and  train  after  discovering  the  perilous  situ- 
ation of  the  plaintiff."  And  the  petition  al- 
leges "that  by  reason  of  the  carelessness  and 
negligence  of  the  said  Omaha  &  Republican 
Valley  Railroad  Company,  as  above  set  forth, 
and  the  gross  negligence  of  its  agents,  em- 
ployes, oporators,  and  engineer,  as  above  set 
forth,  and  tiie  Injury  sustained  by  this  plain- 
tiff In  consequence  thereof,  this  plaintiff  has 
been  damaged  and  Injured  in  the  sum  of 
'  $25,000,  no  part  of  which  has  been 'paid  Tiy 
I  the  said*  Omaha  &  Republican  Valley  Rall- 
■  road  Company  nor  by  any  other  person  or 
[  corporation.  Wherefore  plaintiff  prays  Judg- 
ment against  It  for  the  sum  of  925,000,  with 
interest  thereon  from  tbe  8th  day  of  Septem- 
ber, 1884,  and  for  the  costs  of  this  action.** 

To  this  i)etition  the  railway  company  filed 
an  answer;   "The  above-named  defendant, 
I  for  answer  to  tbe  plaintiff's  amended  peti- 
I  tion  herein,  admits  all  and  dngular  the  alle- 
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gatlom  contained  In  the  first  paragraph  of 
mid  petition,  and  that  It  Is  successor  to  the 
Omaba  &  RepuMlcan  Valley  Railroad  Com- 
pany, as  averred  In  said  petition.  Defendant 
admits  and  flUeges  that  on  the  8th  day  of 
S^teml>er.  1884,  whUe  plaintiff  was  walldnc 
on  the  track  on  defoidant's  ground  In  the 
connty  and  state  therein  stated,  she  was  run 
against  and  stmck  by  d^endant's  locomotive 
attached  to  one  of  Its  passenger  trains,  and 
thrown  from  the  track,  but  alleges  that  the 
same  was  nnav<Mable  by  defendant,  Its 
ajsents  or  employes,  and  without  fault  of  de- 
fendant Its  agents  or  employes.  Defendant 
avers  that  the  said  idalntlff,  at  the  time 
afoi-L'stild,  was,  wholly  without  authority  or 
Uo'nse,  walkiug  without  any  precaution  be- 
tween the  rails  of  the  def^danf  s  track,  and 
wna  a  treq)asser  tbereon.  Defendant  has  no 
knowledge  or  information,  except  from  the 
etatcmentsof  the  plaintiff's  petition  and  state- 
ments given  above  on  the  part  of  the  defend- 
ant in  the  trial  of  the  said  actl<u,  as  to  the 
plaintiff's  age  at  the  time  of  the  acddeant, 
and  leaves  the  plaintiff  to  make  her  proofs 
as  she  may  be  advised  are  materlaL  Fur- 
ther  onswerlng.  defendant  admits  that  the 
plaintiff  was  injured  at  the  time  aforesaid  at 
the  time  of  said  ccdllalon,  but  as  to  the  ex- 
tent of  said  injuries  the  defendant  has  no 
knowledge  or  Information  except  from  aver^ 
meats  of  the  said  petition  and  the  testimony 
given  on  the  part  <k  the  defendant  on  said 
trial;  and  It  leaves  the  plaintiff  to  make  her 
proof  tliereof  as  she  may  be  advised  is  ma- 
teriiil.  The  defendant  alleges  that  whatever 
injuries,  if  any,  which  the  plaintiff  so  tb^ 
and  there  sustained  at  the  time  of  said  col- 
ILsion,  the  said  injuries  were  by  siiid  i>laintlff 
received  and  sustained  and  throng  her 
own  fault,  carelessness,  and  negUgeace  con- 
tributing thereto,  and  in  no  respect  by  or 
through  any  fault,  wrong,  or  negligence  of  ! 
the  said  defendant.  Its  employes,  agents,  j 
servants,  operatws,  or  englneera.  The  de>  : 
fendant  denies  each  and  every  other  allega- 
tion of  the  said  petition  not  herein  answered 
or  denied." 

Ou  the  trial  of  the  cause  the  Jury  made 
special  findings,  and  returned  a  general  ver- 
dict as  follows:  "You  will,  in  addition  to 
your  general  verdict,  return  answers  to  each 
of  the  following  questions:  Question.  Was 
the  plaintiff,  at  the  time  of  the  Injury,  of  the 
age  of  18%  years?  Answer.  Yea.  Q.  Was 
^e  then  apparently  a  girl  of  ordinary  dis- 
cretion? A.  Yes.  Q.  Was  she  then  at  that 
time  deaf  to  any  considerable  extent?  A. 
No.  Q.  Had  she,  Just  before  the  happening 
4>f  the  acckient,  left  her  brother's  housf,  to 
return  to  her  father?  A.  Yes.  Q.  If  you  an- 
swer the  last  question  in  the  affirmative,  then 
4id  she  voluntarily  and  for  her  own  conven- 
ience go  upon  the  defendant's  premises  and 
right  of  way?  A.  Yes.  Q.  Was  the  plaintiff 
then  and  there  trespasidng  upon  the  defend- 
ant's premises,— that  Is,  was  she  there  wlth- 
oat  fight  or  authority?   A.  Yea       Was  aiw 
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at  the  same  time  walking  in  the  same  direc- 
tion the  train  was  going?  A.  Yea.  Q.  Was 
she  then  betweai  the  rails  or  outside  of  UiemT 
A.  Yes,  between  the  rails.  Q.  Did  she  step 
from  the  outside  of  the  rails  into  the  space 
between  them  after  the  engineer  saw  her? 
A.  No.  Q.  Was  she  walking  between  the 
rails  when  the  engine  struck  her?  A.  Yes, 
in  the  act  of  Jimiplng.  Q.  Was  the  enjj^e 
whistle  sounded  more  than  once  before  she 
was  struck?  A.  No.  Q.  Did  the  engineer 
cause  the  whistle  to  be  sounded  as  the  train 
approached  the  plaintiff?  A.  Yea  Q.  Did 
the  trainmen.  In  response  to  the  danger  whis- 
tle, promptly  apply  the  brakes  on  the  train, 
and  use  such  appliances  as  they  had  thereon 
to  stop  the  train?  A.  Yes.  Q.  Could  the  de- 
fendant's agents,  by  the  appliances  then  at 
their  command,  after  it  liecame  apparent  that 
plaintiff  was  walking  between  the  rails,  un- 
aware of  the  coming  of  the  train,  have 
stopped  the  train  before  it  readied  her?  A. 
Yea.  Q.  Did  the  plaintiff,  after  ^e  went  up- 
on defendant's  premises,  eittier  look  or  listen 
to  satisfy  herself  whether  or  no  any  train 
was  approaching?  A.  No."  The  Jury  also  re- 
tamed  a  general  verdict  for  $11,500,  upon 
which  Judgment  was  rendered. 

The  first  error  relied  upon  for  a  reversal  Is 
the  exclusion  of  Mr.  Salter  from  serving  on 
the  Jury.  His  examination  o^  his  voir  dire 
Is  as  follows:  "Question.  You  have  no  feel- 
ing. In  a  case  of  tills  sort,  In  favor  of  or 
against  either  party  to  the  suit,  have  you? 
Answer.  Weil,  it  la  certainly  to  my  Interests 
to  keep  In  the  t&vor  of  the  railroad  company, 
for  I  am  an  extensive  shipper  of  grain.  Q. 
And  you  are  also  Interested  In  buying  the 
grain  from  the  farmer?  A  Yes.  sir.  Q. 
Taking  into  consideration  all  your  clrcum- 
stances,  are  you  In  such  a  position  that  you 
could  foirly  and  Impartially  render  a  verdict 
In  this  case  without  any  feeling  or  prejudice 
in  one  way  or  the  other?  A  Yes,  sir.  Q. 
Mr.  Salter,  if  you  are  conscious  of  anything 
that  would  prevent  you  from  sitting  fairly 
and  Impartially  on  this  case  you  may  state 
It  A  Well,  I  have  received  considerable 
favors  from  the  railroad.  Q.  Have  you  from 
any  one  else?  A  No,  sir.  Q.  Would  these 
favors  In  any  way  affect  your  verdict?  A. 
No,  I  think  not  At  the  same  time  I  would 
prefer  to  be  relieved  from  service  in  this 
case.  Q.  I  presume  so.  Bnt  your  situation 
is  such  that  you  could,  so  far  as  you  know, 
fairly  and  Impartially  render  a  verdict  in 
this  case?  A.  Yes,  sir.  Further  examina- 
tion by  Mr.  Kendall:  Q.  I  believe  you  stated 
that  you  had  received  some  favors  from  the 
railroad  company?  A.  Yes,  sir.  Q.  And  by 
reason  of  receiving  these  favors  you  feel 
somen-hnt  under  obligations  to  the  company, 
do  you?  A.  I  do.  Q.  And  that  Is  this  same 
Omalia  &  Republican  Valley  R.  R.  Co.  ?  A. 
Yes.  sir.  It  is  certainly  to  my  interest  to 
stand  lu  well  with  the  railroad  company.  Q. 
Tlilnk  yoti  would  have  a  kind  of  a  feeling 
that,  It  all  other  tlilncs  were  equal,  if  you 
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could  return  the  faror,  you  would  like  to  do 
It,  would  yon?  A.  Tes,  sir.  (Mr.  Kendall 
challenges  tb.e  Juror  for  cause.)  By  the 
Court:  Q.  That  Is  a  (enwal  opinion  or  prej- 
udice that  way,  is  it?  Just  a  general  opinion 
in  ftiTor  of  the  company?  A.  Yes,  sir;  the 
same  as  I  would  have  tor  any  p«son  else 
that  has  shown  me  a  favor.  That  Is  alL  Q. 
Supposing  it  to  ha.Te  heea  a  person  or  a  rall- 
rdad  company  or  Wba.t  not,  that  person  bdng 
a  party  to  a.  suit  such  as  we  have  here  this 
morning,  would  past  favors,  and  any  desire 
that  you  might  have  to  do  them  a  fovor,  hare 
any  bearing  upon  your  consideration  of  tbe 
evidence  in  the  case?  A.  No,  dr;  decidedly 
no.  Q.  Would  It  in  ai^  manner  inflnoice 
your  verdict  for  or  against  either  party?  A. 
Xo,  sir.  Q.  Ton  could  enter  Into  it  perfectly 
free  from  any  bias  in  <^tber  direction?  A. 
Yes,  E^.  Q.  Laying  that  all  aside,  and  try- 
ing it  entirely  upon  the  evidence  and  the 
law?  A  Tes,  rir."  Afterwards,  and  before 
the  Jury  was  completed,  the  plalntur  bdow 
nntewed  Ug  chaUoige  to  Mr.  Salter,  and  the 
record  shows  tiie  fbllowlng:  "Court:  Mr. 
Salter,  is  there  any  reason,  or  are  yon  sensi- 
ble of  ai^  reason,  why  yon  should  not  sit 
upon  tiiia  Jury?  A.  I  am  not,  dr.  (The 
court  excuses  Mr.  Salter,  and  the  defaidant 
excepts.)  Court:  I  will  allow  each  of  yon  a 
peremptory  challenge  to  anyone  that  maybe 
colled  in  Mr.  Salter's  stead,  and  also  allow 
tho  defendant  to  withdraw  its  waiver  of  the 
lost  peremptory  (JialleDge.** 

It  Is  evident  that  the  court  erred  In  over 
ruling  the  <^llenge  in  the  first  instance,  and 
no  doubt,  on  reflection,  became  convinced  of 
ihat  ftict,  and  hence  sustained  the  choll^ge. 
A  fair  trial  before  an  impartial  Jiiry  means 
one  where  the  Jurors  are  entirely  Indifferent 
lietween  the  parties.  In  Curry  v.  State,  4 
Neb.  545,  it  was  held  that  to  Justify  the  re- 
tention of  a  Juror  on  the  panel  he  must  be 
i-ntlrely  Indifferent  between  the  parties.  It 
Is  said:  "If  he  [the  Jtwor]  express  the  least 
doubt  of  his  abOlty  to  do  so,  he  ahotdd  not, 
in  the  face  of  a  <diallenge  for  atuse,  be  re- 
tained; and  even  where,  by  his  formal  an- 
swers, the  Juror  brings  hims^  witliJn  the 
letter  of  the  statutory  quallflcatlon.  If  the 
court  should  discover  the  least  symptom  of 
prejudice  or  unfairness,  or  an  evident  desire 
to  sit  In  the  case,  he  should,  in  Justice  both 
to  the  state  and  the  accused,  be  rejected." 
This  court  from  the  first  lias  held  that  a 
Juror  coTild  accept  no  favors  from  either 
IMirty,  as  the  effect  might,  and  probably 
would,  be  to  affect  his  verdict  Ensign  v. 
Uomey,  15  Neb.  330,  18  N.  W.  pep.  73; 
Voee  V.  Muller,  23  Nob.  171.  36  N.  W.  Rpp. 
583;  Johnson  v.  Grelm,  17  Neb.  447,  23  N.  W. 
Rep.  338.  It  Is  very  clear  that  the  relations 
between  the  railway  company  and  the  juror 
wore  too  Intimate  to  secure  Impartiality  on 
the  part  of  the  Juror  named,  and  the  court 
did  not  err  In  discliarging  Idm. 

The  Juror  W.  B.  Spongier,  a  former  em- 
ploye  of  the  company,  was  also  excused. 


which,  it  la  claimed,  la  erroneonSt  and  the 
same  is  true  of  the  Juror  Jadiaoa.  He  tes- 
tifies: **QneBti(Hi.  Mr.  Jackson,  doea  yoor 
family  reside  here?  Answer.  No,  dr.  Q. 
Where  Is  your  fomOy?  A.  Grand  IsUnd. 
Q.  Bow  long  has  your  family  resided  in 
f^rand  Island?  A.  Seven  nr  «l^t  years. 
Bight  years,  I  gneas.  Q.  Tlun  you  are  over 
here  temporarily,  running  the  botd,  are  yon? 
A.  Tea,  fltr.  Q.  Have  yon  exerdsed  the 
tight  of  the  ballot  here?  A.  No,  dr.  I  do 
not  vote.  Q.  Where  is  yonr  votlng^  idaoe. 
A.  WeD.  I  dfn't  know  whethw  I  would  be 
a  TOter  here  or  not  I  did  not  tzy  to  vote. 
Q.  Tou  were  here  tot  the  temporary  pur- 
pose of  oondnotlng  the  hotel?  A.  Tm.  sir. 
Q.  Sxm  l<mg  does  your  leaae  ran  for  the 
hotel?  A.  nntn  txvmorrow  alfOit.  Q.  Where 
are  you  going  then?  A.  I  haven't  hardly 
made  up  my  mind  nliore  I  diall  go.  Q.  Re- 
turn to  yoar  fOmtty  for  the  istsaeiit?  A.  For 
tbe  present,  yea,  dr.  Qy  Mr.  KelSy:  Q.  Do 
yon  ooDSid^  youradf  a  resident  of  tUs 
cotmtxy?  A.  Well,  I  d«i*t  know  wbetiier  i 
would  be  or  not.  Q.  I  am  addng  yoa  what 
you  consider  yourself.  A.  Why.  yes,  sir,  so 
long  as  I  atay  here,  I  suppose  1  am.  They 
came  around  and  assessed  me  the  other  day, 
— persMUd  tax,  I  anppoae  tiwy  call  it."  It  fa 
very  dear  that  Mr.  Jadksmi  was  not  an 
elector  of  Howard  county,  and  therefore  the 
challenge  was  properly  sustained.  In  addi- 
tion to  tUa,  Out  excusing  of  a  person  called 
as  a  Juror  from  soring  on  the  Jury  where 
there  la  any  doubt  of  bis  fairness  or  quallfl- 
oatlwa  la  not  ground  of  error.  RIcharda  t. 
State,  (Neb.)  5S  N.  W.  Sep.  1028;  State  v. 
Miller.  29  Kan.  48;  Maxw.  Orlm.  Prac.  58i. 
In  tbe  case  dted  from  Kansas  it  Is  said: 
"We  can  hardly  see  bow  the  oonrt  conlJ 
commit  BuAwtantial  error  dlaoharglng  any 
person  from  the  Jury,  whMi  twelve  other 
good,  lawful,  and  competent  men  could 
ewdly  be  had  to  serve  on  the  Jury.  Stout  v. 
Hyatt,  13  Kan.  2S2;  Railroad  Co.  v.  Prank- 
Un,  28  Kan.  74.  Tliere  is  an  Immense  differ- 
ence betweoi  discharging  a  Juror  and  retain- 
ing him.  To  discharge  him  can  seldom,  U 
ever,  do  harm,  while  to  retain  htm,  if  his 
competenoy  la  doubtful,  may  do  immense 
Injury  to  one  party  or  the  other."  There 
was  no  error,  tiierefore.  In  discharging  thc-ee 
JUTOTB,  as  tha*e  la  no  complaint  that  a  fair 
Jury  waa  net  obtained. 

There  Is  no  objection  made  to  the  Instmo- 
tions,  so  that  the  only  remaining  question 
Is  in  regard  to  the  evidence.  There  Is  testi- 
mony In.  the  record  that  the  engineer  and 
fireman  saw  the  plaintiff  bdow  on  the 
track  for  at  least  70  rods;  that  she  was 
walking  in  the  same  direction  that  tbe  train 
was  going.  There  is  also  testimony  that 
tends  to  show  that  her  mind  seemed  to  be 
absorbed;  that  the  whistle  was  not  sounded 
until  within  about  a  car's  length,  when  tbe 
plaintiff  below  attempted  to  get  off  tbe 
track,  but  was  oan^t  while  attempting  to 
do  80,  and  sustained  the  injuries  te  qoeatloa 
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Tb«e  if  alio  testtmonr  thai,  bad  the  wUstla 
beea  Vtown.  at  the  proper  time,  to  enable 
her  to  be  apprised  of  the  danger,  she  could, 
and  hi  all  ^obabUity  would,  have  left  the 
track,  and  the  aoddent  been  avoided.  In  ef- 
fect, the  Issue  Is  that,  although  the  plaintiff 
below  was  a  treapassv  on  the  railway  track, 
still  the  employes  of  the  company  oould  not 
inflict  the  taijuries  charged  upon  her  If  by 
the  exercise  of  ordinary  care  they  would 
hare  been  prevented.  2  niomp.  Neg.  1157; 
Barker  t.  Savage.  46  N.  Y.  191,  IM;  Brown 
V.  Lynn,  81  Pa.  St  BIO;  Railroad  Ca  t. 
Price,  29  Md.  420;  Locke  t.  Railroad  Co.,  ItS 
Mlim.  35^  (Gil  283;)  Nelson  v.  Railroad  Co^ 
68  Mo.  693;  O'Ke^e  v.  RaUroad  Co.,  32 
Iowa,  467;  Morris  v.  Railroad  Co.,  45  Iowa, 
29.  Compare  Lannen  t.  Gkudlg^t  Co.,  44  M. 
Y.  459.  affirming  46  Barb.  264.  The  rule  Is 
very  clearly  stated  by  Judge  TbompsoD  in 
his  valuable  work  on  Negligence,  (pages  llOS, 
1157.)  In  McKean  v.  Railway  Co.,  55  Iowa, 
192,  7  N.  W.  Rep.  606,  it  Is  said  the  rule  la 
required  by  humanity  and  reason,  dtlng 
Morris  v.  Railroad  Co.,  45  Iowa,  29.  To  the 
same  effect,  Brown  v.  Railroad  Co.,  60  Mo. 
401;  Railway  Co.  v.  DooUtUe,  7  Neb.  481; 
Burnett  v.  Railroad  Co.,  16  Neb.  332,  20  N. 
W.  Rep.  280;  Cook  v.  Plckrel.  20  Neb.  433. 
30  N.  W.  Rep.  421;  Railway  Co.  v.  Sue,  25 
Neb.  772,  41  N.  W.  Rep.  801.  Even  if  it  be 
conceded  that  the  plaintiff  below  was  unlaw- 
fully on  the  track,  and  did  not  look  back  to 
see  if  a  train  was  approadiing,  still  there  is 
testimony  in  the  record  from  which  the  Jury 
would  be  warranted  in  finding  that,  after  the 
engineer  became  aware  of  the  perilous  con- 
dition of  the  piflintjfr  bdow,  he  could,  by 
the  exercise  of  ordinary  care,  have  stopped 
the  engine.  This  was  proper  to  submit  to 
the  jury,  and,  as  it  was  fairly  submitted, 
there  is  no  valid  ground  on  which  to  set  the 
verdict  aside.  I^e  Judgm^t  therefore  Js  af- 
firmed.  The  other  judges  ooocor. 


FIGKEXS  V.  PIJiTTSMOUTH  INVEST- 
MENT CO.  «t  aL 

{Supreme  Court  of  Nebraska.    June  29.  1893.) 

Mbcbanic's  Libs— Rights  of  Vsxi>oa— Fhiobitt. 

1.  The  vendor  In  sn  execatory  contract  for 
the  sale  of  land  will  snbject  bis  rights  in  the 
propiirty  to  be  conveyed  to  a  mechanic's  lien  by 
directly,  thou^th  in  conjunction  with  the  vendee, 
oniitntoting  for  thoRe  improvements  for  the  con- 
struction of  which  such  mechanic's  lien  is 
sought  to  be  <mforced. 

2.  If  a  vendee,  in  possession  of  real  prop- 
erty ity  vlrtne  of  an  eipcutory  contmct  for  the 
purchase  of  the  same,  erects  improvements  there* 
«.-n,  the  rights  of  the  vendor  In  said  property  are 
not  thereby,  of  nHcessit}'.  postponed  to  the  Uen 
of  tht>  mechanic  or  mtiterinl  man  under  the 
iTifcbanic's  li<*n  law.  Such  postponement  can 
nnly  be  predicated  npon  n  contract  of  the  me- 
<-hunic  or  matcri.il  man  with  the  vendor  direct- 
ly, or  through  his  sKent,  and  such  essentia) 
cniitrnct  must  fic  prortn)  as  must  any  other 
aeceesary  proposition  of  fact. 

(Syllabus  by  the  ConrtJ 


OommlsdonerB*  decision. 
Petition  for  rehearing. 
For  prior  report,  see  81  Neb.  0^  48  N.  W. 
Rep.  47& 

O.  H.  Ballon  and  Wm.  L.  Browne,  for  ap- 
pellants. J.  B.  Strode  and  Matttiew  Gactng, 
for  app^ea 

RYAN,  O.  This  appeal  has  already  recelv* 
ed  the  consideration  of  this  court,  as  will  ap- 
pear by  a  reference  to  81  Neb.  585,  48  N.  W. 
Rep.  473.  where  will  be  found  the  opidlon  of 
Cobb,  J.,  reversing  the  decree  of  the  district 
court  of  Cass  county.  A  rehearing  having 
been  granted,  it  is  necessary  that  the  decree 
app^ed  from  be  examined  anew  in  the  light 
of  the  evidence  upon  which  the  cause  was 
originally  heard.  In  the  transactions  to  be 
considered,  there  are  two  corporations  code- 
fendants,  the  names  of  which  are  so  similar 
that  without  great  care  one  is  liable  to  be 
mistaken  for  the  other.  One  of  these  corpo- 
rations was  the  Flattsmouth  Land  &  Im- 
provemmt  Company,  the  other  was  the 
Plattsmouth  Investment  Company.  The  lia- 
bility to  confusion  in  the  use  of  these  desig- 
nations is  well  illustrated  in  the  opinion 
above  referred  to,  as  reported  in  31  Neb. 
685,  for  there  this  case  is  entitled  "William 
H.  Pickens  vs.  Plattsmouth  Land  &  Invest- 
ment Compony  et  aL"  (Pickens  v.  Platts- 
mouth Investmfmt  Co.,  48  N,  W.  Rep.  473.) 
That  these  appellant  corporations  may  not 
be  confounded,  more  than  usual  care  is  nec- 
essary in  stating  the  facts.  The  Plattsmouth 
Land  &  Improvement  Company  originally 
owned  the  land  npon  which  was  built  the 
Park  House,  for  the  erection  of  which  the 
enforcement  of  a  mechanic's  lien  was  had  lu 
this  cose.  Before  any  steps  were  taken  for 
the  construction  of  this  building,  the  Platts- 
mouth I^d  &  Improvement  Company  made 
an  executory  contract  with  the  Plattsmouth 
Investment  Company  to  convey  to  It  the  real 
property  upon  which  was  erected  the  Pork 
House.  The  terms  of  this  contract  have  not 
been  put  In  evidence.  Indeed,  from  the  tes- 
timony  it  is  somewhat  doubtful  whether  this 
contract  was  oral  or  written.  In  the  former 
o[)lniou  it  was  described  as  a  "parol  con- 
tract," which  designation  we  are  inclined  to 
regard  as  a  misnomer,  for  the  following  rea- 
sons: It  is  nowhere  so  spoken  of  by  any  wit- 
ness. The  only  mention  of  It,  and  of  the 
status  of  matters  under  it,  is  found  in  the 
record  in  the  following  language  of  Dr. 
Hertzman,  whose  relation  to  such  company 
will  hereafter  appear.  He  testified  as  fol- 
lows: "Question.  The  Plattsmouth  Land  & 
Improvement  Company  sold  a  portion  of  this 
ground  out  there,  known  as  the  'Livingston 
Heights,'  to  the  Plattsmouth  Land  &  Invest- 
ment Company?  Answer.  No,  At;  the  Platts- 
mouth Investment  Company  had  a  contract. 
Q.  When  was  that  done?  A.  I  could  not  tell 
you  wltuout  referring  to  the  contract.  Q. 
Do  you  remember  aboat  the  date?  A.  No^ 
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Ktr;  1  don't  Q.  Was  that  done  prior  to  the 
time  of  tbe  building  of  the  Park  House?  A. 
Yea,  air.  Q.  How  long  prior?  A.  As  far  as 
dates  are  concerned,  I  could  not  give  it  to  you 
exactly,  but  It  seems  to  me  It  was  some  little 
while  prerloiM  to  that  time.  The  contract 
will,  of  course,  show,  but  I  don't  remember 
the  dates.  •  ♦  •  Q.  They  [the  iuTestment 
company]  have  no  Interest  in  the  real  estate 
at  present?  A.  Nothing;  only  that  they  hold 
a  contract,  and  the  payment  they  made,  they 
have  an  equity  in  It  Q.  Do  you  know  what 
intorest  they  have  In  it?  A.  I  could  not  aay 
at  present  I  know —  I  could  not  tell  yon  at 
present  It  would  be  impossible.  If  you  will 
allow  me,  I  can  explain,  possibly,  so  you  can 
understand  It  The  fact  of  the  matter  la, 
they  have  no  interest  in  it  Q.  Tbe  Improve- 
ments d(me  by  the  investment  company  were 
dtme  with  the  knowledge  and  consent  of  the 
improvement  company?  A.  No,  they 
had  nothing  whatever  to  do  with  it  Q.  Did 
th^  know  of  It?  A.  I  suppose  they  knew 
we  had  bought  the  ground  of  them  by  con- 
tract I  expect  they  knew  we  were  trying 
to  boom  the  property,  and  they  knew  we 
were  going  to  build.  Q.  Have  their  interests 
in  this  contract  ever  been  closed  out  In  any 
way,— the  improvement  company's  Interest 
under  the  contract?  A.  No,  sir.  Q.  It  Just 
stands  under  contract  still?  A.  Tes,  sir.  Q. 
You  do  not  know  how  much  the  Plattsmouth 
Investment  tympany  paid  under  that  con- 
tnict?  A.  I  could  not  say  exactly;  no,  sir. 
Q.  Was  the  contract  made  a  matter  of  rec- 
ord betweoi  the  Plattamouth  Investment 
Company  and  the  Plattsmouth  Improvement 
Company?  A.  Yes,  sir.  Yes,  sir;  and  It  is 
in  tbe -record  In  the  office  of  the  company. 
Of  course,  we  can  record  a  contract  as  I 
understand  it;  vrithout  being  acknowledged. 
Q.  I  mean  of  record  in  the  comity  clerk's  of- 
fice? A.  No,  sir.  Question  by  the  Court: 
Do  you  know  about  how  much  they  paid  the 
Investment  [improvement?]  company  on  that 
contract?  A.  It  seems  to  me  It  is  In  the 
neighborhood  of  $1,100.  I  don't  know  exact- 
ly. The  company  has  never  paid  any  Inter- 
est to  the  Plattsmouth  Land  ft  Improvemrat 
Company.  They  have  never  been  able  to, 
because  the  stockholders  refused  to  pay. 
Q.  What  was  the  contract  price?  A.  I  don't 
know  that  without  referring  to  the  contract" 
From  this  testimony  It  seems  established 
that  at  the  time  when  the  contract  was 
made  to  build  the  Park  House,  the  Platts- 
mouth Investment  Company  held  a  written 
executory  contract  for  the  purchase  of  the 
real  property  upon  which  the  Park-  House  was 
to  be  built;  that  It  had  possession  and  con- 
trol of  said  real  property,  and  has  paid  on  Its 
purchase  price  about  the  sum  of  $1,100; 
though  at  what  date  is  entirely  left  to  con- 
jecture. It  seems  probable,  also,  that  the 
Plattsmouth  Land  ft  Improvement  Company 
bad  knowledge  of  title  design  of  the  invest- 
ment company  to  boom  the  proper^,  and 
with  that  view  the  Parii  House  was  to  be 


buJlt  Whether  or  not  the  Plattsmouth  Land 
ft  Improremesit  Company  was  more  directly 
interested  than  above  In  the  promotioa  of 
this  «iterprise  Is  the  question  essential  to  tlie 
determination  of  this  apiieal  Tbe  foregoAng 
evidence  of  Dr.  Hertxman  was  presented, 
with  a  promise  to  define  lils  relation  to  the 
two  Plattsmouth  companies  above  referred 
to,  whldif  as  it  will  now  appear,  is  a  matter 
of  some  Uttle  difiSculty.  Testifying,  he  said, 
in  substance,  that  in  July,  1887,  he  was  a 
stockholder  In  the  Plattsmouth  Investment 
Company;  was  not  a  stockholder  In  tlie 
Plattsmouth  Land  ft  Improvement  Company; 
was  at  that  time  its  secretary,  and  ao  contin- 
ues nntll  this  day.  When  shown  a  letter, 
(whi<A  Is  not  found  In  the  bill  of  exertions.) 
and  asked  what  meeting  he  referred  to  In  it 
Dr.  Hertzman  said:  "I  have  referred  to  the 
meeting  of  the  Plattsmouth  Investment  Com- 
pany, of  which  I  was  elected  secretair  after 
Mr.  Oratton  reS^ped;  not  the  Plattsmontti 
Land  &  Improvement  Company,  but  the 
Plattsmouth  Investment  Company.  That  Is 
Edgned  by  me  personally,  and  not  as  secre- 
tary." When  this  resignation  of  Gratton  and 
induction  of  Dr.  Hertzman  into  the  vacant 
office  took  place  there  is  no  means  of  deter- 
mining. It  would  seem,  however,  that  the 
doctor  was,  for  a  portion  of  the  time  covered 
by  the  history  of  this  case,  secretary  of  bodi 
these  Plattsmouth  companies,  as  well  as  a 
stockholder  In  the  Inveetmoit  company. 

Another  personage  who  consptcooudy  fig- 
ures Is  Dr.  Samuel  D.  Mercer,  who.  In  July, 
1887,  when  the  contract  was  made  with  Plck- 
«ui  for  the  erection  of  the  Park  House,  was 
president  of  the  Plattsmouth  Land  &  Im- 
provement Company,  and  was  originally  Its 
treasurer.  The  contract  which  Mr.  Pi(!kens 
entered  into  for  the  erection  of  the  Park 
House  was  in  writing,  and  m  terms  was  with 
the  Plattsmouth  Investment  Company.  In 
rehition  to  ita  Inception,  Mr.  Pickens  testi- 
fied. In  substance,  that  the  first  notice  he  had 
that  the  building  was  going  up  was  lu  the 
early  part  of  Jtme,  1887,  when  Dr.  Mercer 
sent  for  witness,  and  gave  him  the  plans 
and  speciflcatlona  for  the  Park  House,  to  be 
erected  on  Livingston  Heights.  The  evidence 
of  this  witness  continued  thus:  "Question.  Is 
this  property,  described  and  known  as  'lAr- 
ingston  Heif^ts,*  the  property  I  have  read? 
Answer.  That  Is  what  he  told  me,— Living- 
ston Heights  or  Rural  Pai'k.  I  took  the  plans 
and  Bpeciflcatlons,  and  looked  them  over  that 
day,  and  he  asked  me  If  I  could  not  give  him 
a  bid  on  It  that  day,  before  I  left  Ooiaha; 
and  I  sold  'No;*  that  it  wotild  require  me  a 
couple  of  days  anyhow,  and  I  had  some  busi- 
ness to  do  that  day,  and  could  not  gjtve  it 
my  full  attrition;  but  I  gave  him  my  Idea 
of  what  I  thou^t  would  be  the  actual  cost 
of  the  PariE  House.  So  I  brou^t  tbo  plans 
and  specifications  with  me,  and  he  told  ma 
that,  as  soon  as  I  got  my  figures  ready,  to 
forward  them  to  him,  which  I  done, — my 
figures  for  the  buUdlsg  of  tha  Paik  npuss 
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«a  or  about  July—  I  don't  know  the  date 
of  tbat  dispatch.  I  recdred  a  telegram  from 
Mr.  Hertzman  some  time  In  the  fore  part  of 
July,  1887,  to  come  np  and  sign  contract  for 
Fark  Hbue.  I  went  up  there  that  evening, 
nnd  we  talked  the  matter  over,  and  be  added 
some  porch.— «ome  extra  porch,— on  the  Park 
House,  which  amounted  to  about  $1,000. 
Then  Mr.  Hertsman  and  me  had  some  talk. 
He  told  me  that  Mr.  Grnttchi  and  Mr.  Helm- 
rod  would  be  down  next  day  to  locate  the 
building,  and  at  that  time  I  did  not  know 
Just  exactly  who  I  was  contracting  with,  or 
anything.  I  know  that  Mr.  Hertzman  was 
In  Dr.  Morcer'B  t^ce  all  the  time.  They 
were  In  partnoalilp  there  together,  and  I 
supposed  It  was  all  the  same.  Mr.  Mercer 
received  my  bid,  and  handed  it  over  to  Mr. 
Hertzman.  So  the  following  day  those  gen- 
tlemen came  down,  and  laid  ont  the  boUd- 
Inga,  and  nnmbered  thraa  where  the  btiUd- 
Inga  were  to  stand,  and  was  to  let  me  know 
the  next  day  by  telegram  the  number  of  the 
knolb  where  to  put  the  balldings.  They 
numbered  them  when  they  came  down  that 
day.  They  contracted  for  a  dancing  pavil- 
ion." Lest  it  might  be  tmderstood  that  Dr. 
Mercer  was  one  of  the  parties  who  came 
down.  It  Is  only  fair  to  state  that  snch  was 
not  the  case.  Mr.  Pickens  also  testified  as 
follows:  "Q.  Now,  have  you  demanded  pay- 
ment? A.  Yes,  sir.  Q.  From  whom?  A.  I 
have  demanded  payment  from  the  parties 
with  whlidi  I  conb^cted.  Dr.  Mercer,  Mr. 
Heimrod,  and  Mr.  Gratton.  I  went  and  saw 
him  about  it  He  was  secretary— he  claimed 
to  be  at  that  time— of  some  company.  Q. 
Who,  Mr.  Oratton?  A.  Yes,  sir.  Q.  Which 
company?  Do  you  know?  A.  I  don't  know. 
I  ttiink  he  signed  it  the  'Plattsmouth  Land 
&  Investment  Co.' "  Continuing  further,  the 
witness  Pickens  testified  as  follows:  "Q. 
State  whether  you  did  C4»tract  with  Dr. 
Hertsman  and  these  other  men?  A.  Dr.  Mer- 
cer was  the  man  who  gave  me  the  plans 
and  specifications  In  the  first  place  to  figure 
on  the  Park  House  plans,  and  specifications 
which  I  brought  down  here,  and  he  told  me 
to  send  them  back  Just  as  soon  as  possible; 
that  he  needed  them.  He  proposed  to  get 
some  other  figures.  Q.  Who  was  you  btilld- 
Ing  this  building  for?  Did  yon  know  at  that 
time?  A.  Yes,  sir;  I  presumed  It  was  for 
Dr.  Mercer,  and  the  Plattsmouth  Land  & 
Improvement  Company  or  Investment  Com- 
pany, or  whatever  they  call  themselves.  I 
did  not  know  what  they  were.  Q.  Waa  Dr. 
Mercer  down  there  while  you  was  putting 
tlu>se  Improvements  on  there?  A.  No,  sir. 
Q.  Did  you  see  him  at  any  time  after  he 
gave  you  these  plans?  A.  Yes,  sir.  Q.  Did 
you  talk  to  him  about  what  you  were  doing? 
A.  Yes,  sir.  Q.  Did  he  know  you  were  put- 
ting those  improvements  there?  A.  Yes,  sir; 
be  knew  they  had  went  there.  I  did  not  see 
blm  while  we  were  putting  them  there,  but 
be  knew  they  were  there,  t>ecause  be  sent 
down  for  me  Just  about  the  time  I  was  going 


to  file  my  Uen,  and  tried  to  compromise 
the  thing  with  me  In  some  way."  The  con- 
fusion which  existed  in  the  mind  of  Mr.  Pick- 
ens as  to  the  name  of  the  exact  party  for 
whom  he  wsa  erecting  this  building,  from  the 
foregoing  evidence,  will  seem  pardonable. 
In  the  first  place,  the  Plattsmouth  Land  & 
Improvement  Company,  the  holder  of  the 
legal  title,  contracted  to  sell  a  portion  of 
the  real  property  to  the  Plattsmouth  Invest- 
ment Company,  which  latter  company,  hav- 
ing taken  possession  of  the  property,  with  a 
view  of  erecting  Improvements  thereon  and 
booming  It,  contracted  with  Pickens  to  erect 
the  Park  House.  Dr.  Hertzman  and  Dr.  Met^ 
cer  occupied  the  same  office.  When  Mr. 
Pickens  visited  this  office.  Dr.  Mercer,  who 
at  that  time  was  preddent  of  the  Platts- 
mouth Land  &  Improvement  Company,  hand- 
ed to  Mr.  Pickens  the  plans  and  specifica- 
tions for  the  erection  of  the  Park  House, 
and  seems  to  have  siwken  of  the  building 
I  about  to  be  erected  In  such  terms  as  would 
naturally  lead  Mr.  Pickens  to  Infer  tbat  the 
work  was  to  be  performed  for  the  Platts- 
mouth Idnd  &  Improvement  Company.  It 
Is  true,  the  written  contract,  when  formu- 
lated for  the  signature  of  Mr.  Pickens,  recog- 
nizes only  the  Platsmouth  Investment  Com- 
pany as  the  party  with  whom  be  was  to  con- 
tract This  company  had  possession  of  the 
property;  has  advanced  at  some  time  $1,100 
for  the  purchase  of  It  Its  interest  has  not 
yet  been  foreclosed,  thougii  the  testimony 
of  Dr.  Hertzman.  Its  secretary,  is  that  the 
rights  of  the  Investment  company  have  been 
forfeited. 

It  seems  to  us  upon  a  review  of  all  the 
facts  in  this  case,  that  the  conclusion  Is  un- 
avoidable that  these  companies  were  en- 
gaged In  a  Joint  enterprise,  to  wit  the  boom- 
ing of  thta  property;  that,  in  furtherance  of 
the  interest  of  both  parties,  this  contract 
was  made  for  the  erection  of  the  Park  House 
by  the  Plattsmouth  Investm™*  Company, 
as  well  as  by  the  Plattsmouth  Land  &  Im- 
provement Company.  Just  who  the  written 
contract  was  made  with  Is  not  determina- 
tive of  these  facts.  Both  these  companies 
Interested  in  the  ownership  of  the  property 
were  parties  to  the  contract;  at  least  by 
their  conduct,  led  Mr.  Pickens  to  believe 
that  snch  wa?  the  fact.  The  principle  gov- 
erning in  such  oasea  is  stated  and  enforced 
by  Norval,  J.,  in  Manufacturing  Co.  v. 
Kountze,  30  Neb.  719,  46  N.  W.  Rep.  1123. 
The  syllabus  of  that  Cuee,  which  was  pre- 
pared by  the  writer  of  the  opinion,  was  as 
follows:  "In  a  contract  for  the  sale  of  land, 
it  was  Htlpulated  that  the  purchaser  should 
erect  a  dwelling  upon  the  premises  within 
a  stated  time.  The  building  was  erected, 
but  the  labor  performed  and  material  for^ 
nlshed  were  not  fully  paid  for.  Held,  in 
an  action  to  foreclose  a  mechanic's  Uen.  that 
the  liens  of  the  mechanic  and  material  men 
have  priority  over  the  Uen  at  the  vendor 
for  unpaid  purchase  money."  Discussing  the 
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facts  of  that  case  as  goreraed  b7  tbe  stat- 
ate  ^Tlng  a  mechanic's  lien.  Judge  Norrnl, 
hi  his  opinion,  said:  The  contract  of  sale 
In  the  case  at  bar  not  only  authorized,  hut 
made  It  obligatory  upon,  the  purchaser  to 
erect  a  dwelling  on  the  premises,  of  a  cer- 
tain value,  within  a  fixed  thne.  Further 
thAB  Ihfs,  Konntze  stipulated  to  famish  not 
to  exceed  92,200  towards  the  erection  of  the 
building.  The  proof  shows  that  Kountze  ad- 
Tanced  that  amount  and  more,  that  he 
approTed  the  expenditure  of  the  money. 
This  is  additlwal  proof  of  the  authority  of 
the  TOidee  to  contract  tor  the  erection  of 
the  house,  Kountze  having  to  the  sale  au- 
thorized bis  vendee  to  make  the  Improve- 
ment; and.  In  pursuance  of  that  authority, 
Berlin  procured  tbe  labor  to  be  performed 
and  the  material  to  be  furnished,  the  vendor 
thereby  subjecting  his  lien  for  the  unpaid 
purchase  money  to  the  liens  that  might  be 
acquired  by  the  laborer  and  material  man 
for  mwiring  the  Improvement.  Where  a  ven- 
dee, owning  the  equitably  title,  contracts  for 
the  erection  of  a  building  upon  the  express 
authority  of  tbe  owner  of  the  iegal  title,  it 
is  but  just  that  the  liens  of  the  mechanics 
should  attach  to  the  interest  of  both  vendor 
and  vendee  In  the  premises,  and  be  para- 
mount to  the  lien  of  the  vendor;  and  this 
rule  does  not  In  any  manner  contravene  any 
statutory  provision."  In  other  words,  section 
1  of  the  mechanic's  Hen  law,  having  pro- 
vided that  any  person  who  shall  perform 
any  labor  or  furnish  any  material  for  the 
erection  of  any  house  by  virtue  of  a  con- 
tract, express  or  implied,  with  the  owner 
tliereof  or  his  agent,  shall  have  a  lien  to 
secure  the  payment  upon  such  house  and 
the  lot  of  land  upon  which  the  same  stands, 
is  to  be  liberally  and  tRltty  construed.  The 
owner  of  the  lot,  Kountrc,  having  stipulated 
that  Improvements  of  a  certain  kind  should 
be  made  thereon  by  one  who  held  his  agrce- 
meat  upon  certain  payments  being  fully 
made  to  conv^,  constituted  the  vendee  his 
agent  for  the  erection  of  the  building  re- 
quired by  said  contract  The  sale  of  the 
material  and  famishing  of  the  labor  was 
under  a  contract  with  tbe  agent  of  the  own- 
er, whose  authority  was  lo  make  the  Im- 
provement required.  Kountze  did  not  ac- 
tually assist  in  tnn Icing  a  contract  for  the 
purchase  of  the  material,  and  for  securii^ 
performance  erf  the  necessary  labor.  He  en- 
tered Into  such  a  contract  as  required  an- 
other to  do  this,  however,  whereby  that 
other  was  in  fact  his  agent,  either  for  the 
improvement  of  the  property  legitimately, 
or  by  overreachln;;  the  material  man  and 
laborer  through  misleading  a^) pea  ranees,  mia 
law  imputes  the  more  honorable  motive,  and 
holds  the  impUed  agency  an  honorable  one; 
wherefore  it  results  trom  the  statute  that 
the  ri^t  to  a  mechanic's  Uoi  arose  as 
against  the  Interest,  not  only  of  the  vendor, 
but  of  the  vendee  as  well.  By  this  it  was 
not  held  that  where  Oie  owner  of  ^  land 


sells  it,  and  simply  takes  back  a  mortgage 
for  the  purcliase  price  without  In  any  way 
becoming  a  party  to  a  contract  for  the 
erection  of  improvements,  one  who  famishes 
materials  or  labor  uiton  a  contract  with  the 
vendee  alone  can  assert  thereon  a  lien  su- 
perior to  that  of  the  said  mortgage  duly  re- 
corded. Quite  to  the  contrary,  It  has  been 
recently  hdd  by  this  oourt,  In  Henry  & 
GoatsrwcMth  Co.  v.  Bond.  (Neb.)  66  N.  W. 
Rep.  643,  that  where  one  furnishes  money 
to  build  a  house,  for  which  he  took  a  mort- 
gage nptm  the  premises  whereon  tne  erec- 
tion was  to  be  made,  the  record  of  anoh 
mortgage  gave  a  priority  to  uie  rights  of 
material  men  and  mechanics  wba  b^an  to 
confer  value  op<m  the  mortgaged  property 
after  the  record  of  the  mortgage.  To  sub- 
ject a  venoor's  ri^ts  in  the  subject-matter 
of  the  sale  to  the  claim  of  a  mechanic's  Uen- 
or,  it  must  appear  that,  with  respect  to  the 
value  confwred  by  the  labor  or  material  of 
such  lienor,  there  was  a  privity  of  contract 
through  the  vendee  between  the  vendor  and 
such  Uenor.  This  privity  will  not  be  implied 
from  the  mere  fact  that  the  mechanic's  lien- 
or, upon  the  faith  of  a  contract  between 
himself  and  such  vendee,  furnished  labor  or 
material;  it  must  be  estaUlstaed  by  the 
proofs,  or  as  ftlrly  Inferable  from  the  facts 
as  any  other  Indepehdoit  lact  proposltlfm. 
As  between  the  appellee^  Pickens,  and  the 
PlattsmouQi  Land  &  Improvement  Company, 
there  were  sufflclont  proofs  to  Justify  the 
district  court  in  finfiing  that  the  ^attsmouth 
Investment  Company  was  the  agent  of  Its 
vmdor  tor  procuring  tbe  erection  of  the  Park 
House  upon  the  premises;  or  that  court 
might  properly  have  found  from  the  evi- 
dence that  the  Plattsmouth  I^nd  St  Im- 
provement Company  was  a  party  to  the  con- 
tract for  the  erection  of  said  house;  and  on 
^ther  theory  the  decree  should  stand.  The 
Judgment  of  the  district  court  la  affirmed. 
The  other  commissioners  concur. 


I^ANOASTBB  COUNTY  v.  HOLTOKB, 
Coroner. 

(Snpreme  Gonrt  of  Nebraska.   June  29,  18B3.) 

CoKovBH^s  Ikqubbt— Wbb»  Hbld— Abs— "Tixw- 
iko.  " 

1.  Tha  word  **vi«wing,"  &■  found  in  section 
7,  c.  28,  Oomp.  St.,  means'somethlng  vaore  than 
looking,  ■eelng.  beholding.  It  means  inspection 
and  investigation;  an  inquiry  by  a  coroner  and 
a  jnry. 

2.  A  onroner  can  lawfnlly  hold  an  taqunst 
upon  the  dead  bodies  of  only  soch  persons  as 
are  supposed  to  tiave  died  l>y  unlawfol  means. 

3.  A  coroner,  without  the  IrDpaneilng  of  a 
JniT,  as  provided  by  tbe  statute,  is  not  entitled 
to  any  fees  lor  lns>ectioD  and  ezaainntioD  of 
the  body  of  a  person  found  dead  in  Us  county. 

(Syllabus  by  the  Court) 

CommlsslonerB'  dedalon.  Error  to  district 
court,  Lancaster  cotmty;  Hall,  Judge. 

Action  by  B.  L.  Holyoke,  coroner,  against 
the  county  of  Idncaster,  to  recover  teem  for 
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Tiewlng  a  dead  body.  There  was  a  demur- 
mr  to  the  petitton.  which  was  orerrnled. 
Defendant  brlutsB  error.  Berereed. 

N.  Z.  Snell.  for  ^idntlff  in  enor.  Thoa.  O. 
Mnnser,  for  defeaidant  In  oror. 

RAGAN.  O.  This  suit  was  brought  In  the 
district  coart  of  Lancaster  county  on  a  peti- 
tion Bubstantlally  as  follows:  (1)  The  ploin- 
tlff  complains  of  the  defendant,  and  says  that 
the  plain tlfl  Is  the  duly  dected  and  qualified 
and  acting  coroner  of  Lancaster  county,  Neb., 
and  has  been  such  officer  since  January,  1880. 

(2)  niat  on  the  12th  day  of  February.  1881, 
plaintiff,  as  each  corcmer  of  said  coun^,  was 
duly  notified  that  the  dead  body  of  a  man, 
one  Harry  Campbell,  supposed  to  hare  died 
by  unlawful  means,  was  found,  and  then  was. 
In  the  dty  of  Lincoln,  Lancaster  county,  Neb. 

(3)  Immediately  upon  such  nodfication,  the 
plaintiff,  as  such  coroner,  went  to  the  place 
where  sold  body  was  lying,  a  distance  of 
three  miles,  and  then  and  there  found  the 
dead  body  of  the  said  Harry  Campbell  lying 
in  the  yards  of  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  in  said  coimty; 
and  the  plaintiff,  as  such  coroner,  then  and 
there  took  charge  of  said  body,  and  made  a 
personal  inspection  and  examination  of  sold 
body,  and  of  the  surroundings,  and  found, 
upon  examination  thus  made,  that  the  sold 
l)ody  was  crushed  and  mangled,  and  that, 
from  the  heat  of  the  body  and  the  pools  of 
blood  and  other  cTidences,  the  death  was  re- 
cent and  from  Tlolcnce.  The  plaintiff  also 
made  an  examination  Into  the  cause  of  said 
death  without  impaneling  a  Jury,  and  inrestl- 
gnted  the  probable  causes  of  said  death,  and 
as  to  what  persons  or  maclUnery  had  con- 
tributed thereto  or  caused  the  same.  The 
plaintiff,  also,  as  such  coroner,  then  and  there 
took  charge  of  said  body,  and  caused  it  to 
be  removed  to  a  place  where  it  should  be 
unexposed,  and  to  be  cared  for.  The  plain- 
tiff also  took  charge  of  the  papers,  TOluables, 
and  personal  effects  on  and  aboat  the  body, 
—a  watch,  tUs  money,  some  Jewelry,  and  pri- 
vate papers,— and  sent  them  lo  the  parents 
of  the  deceased.  The  plaintiff  had  the  body 
of  the  deceased  removed  from  the  ground, 
where  he  was  lying  on  a  rail  of  the  railroad 
track,  with  his  one  leg  crushed  flat,  and  his 
abdomen  crushed  also,  and  had  the  same  re- 
moved to  an  undertaker's,  and  washed  and 
dressed  and  cared  for,  and  to  be  delivered 
to  tlie  parents  of  said  Harry  Campbell.  On 
the  10th  day  of  February,  1S91,  the  plaintiff 
filed  with  the  county  clerk  of  Lancaster  coun- 
ty a  claim  for  viewing  the  b(Kly  of  said 
Harry  Campbell,  $10;  for  mileage.  30  cents,— 
which  claim  was  by  the  hoard  of  commis- 
sioners of  said  county  disjillowod,  whereupon 
the  plaintiff  appealed  the  oise  to  the  district 
court.  To  tills  petition,  the  defendant.  Lan- 
caster county,  filed  a  general  demurrer,  which 
the  court  overruhKl,  and.  the  county  electiug 
to  stand  on  said  demurrer,  the  court  rendered 


judgment  against  the  county  for  the  claim 
sued  for,  and  the  county  brings  the  case  here 
on  error. 

It  will  be  observed  that  the  examination 
made  by  the  plaintiff  of  the  dead  body  was 
without  a  Jury,  and  for  this  he  claims  to  be 
allowed  a  fee  of  910,  as  provided  by  section 
7,  c:  28,  Comp.  St.  The  language  of  this 
section  applicable  to  this  case  la:  "For  view- 
ing the  dead  body,  $10."  The  office  of  a 
coroner  is  a  very  ancient  one,  and  came  wltJi 
the  common  law  to  this  country  from  Bng- 
laad.  The  powers  and  duties  of  a  coroner 
here  are  what  they  were  at  common  law, 
except  in  so  far  as  they  have  been  modified 
by  our  statutes  or  Instltudons.  At  common 
law  the  coroner  was  required  to  hold  an  in- 
quest over  the  body  of  a  person  who  bad 
died  from  vidtation  of  God,  by  chance  or  ac- 
cident, by  bis  own  hand,  by  the  hxmd  of  an- 
other. 3  Hale,  P.  C.  62.  But,  at  common 
law,  suicide  was  a  crime,  and  the  goods  of 
the  deceased  were  forfeited  to  the  king;  and 
if  any  animal  killed  a  person,  or  if  a  cart 
ran  over  him,  this  animal  or  instrument  was 
forfeited.  It  is  perhaps  for  this  reason  that 
the  coroner,  at  common  law,  was  obliged  to 
investigate  a  death,  although  known  to  have 
been  a  suicide,  or  known  to  have  been  caused 
by  some  casualty.  Our  statute,  however,  On 
section  97,  c.  18,  Comp.  St.,)  provides:  "The 
coroner  shall  hold  an  Inquest  upon  the  dead 
bodies  of  such  persons  only  as  are  supposed 
to  have  died  by  unlawful  means."  Under 
this  the  coroner  has  nothing  to  do  with  In- 
vestigating the  death  of  any  person  unless 
such  person  Is  supposed  to  have  come  to  his 
death  by  unlawful  means.  If  a  person  was 
known  to  have  committed  sificide,  or  if  he 
was  known  to  have  come  to  his  death  from  a 
stroke  of  Ughtnlng,  or  known  to  have  re- 
ceived his  death  by  a  fall  from  a  building, 
the  coroner  would  have  no  thing  to  do  with 
holding  an  inquest  orer  the  body  of  such 
persons  ThB  etatnte  last  above  quoted, 
when  the  coroner  diall  have  been  notified  of 
the  finding  of  a  dead  body  of  a  perstm  eup- 
posed  to  have  died  nnlawfol  means,  re- 
quires the  coroner  to  summon  forUiMtti  six 
lawful  men  of  the  county  to  appear  befbre 
him  at  a  time  and  place  named  in  the  war- 
rant This  statute  is  mandatory,  and  If  the 
coroner  has  received  notice  of  tb»  finding  in 
his  county  of  some  one  dead,  and  that  per- 
son la  auppoaed  to  hare  died  bj  imlawful 
means,  then  It  Is  the  duty  of  the  coroner  to 
forthMlh  Bnmm<Hi  a  Jury,  and  proceed  to 
hold  an  inquest,  and  ascertain  the  canse  ot 
the  death  of  the  person.  Section  105  of  the 
same  chapter  provides  that  this  Jury,  having 
Inspected  the  body,  heard  the  testimony,  and 
made  all  needful  inquiries,  shall  return  to 
the  coroner  their  inquisition,  in  writing.  It 
appears  from  this  statute,  then,  that,  in  order 
for  a  coroner  to  act  at  all,— that  Is,  In  order 
for  him  to  view  the  body  of  a  person  found 
dead  In  his  own  county,— lie  must  have 
reached  tlie  concluaton  that  the  person  came 
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to  tab  deatb  by  unlawful  means;  otherwise, 
he  has  notblng  to  do  with  the  dead  body. 
The  statute  does  not  provide  on  what  notice 
or  taifonnatlon  the  coroner  nu7  act,  or  what 
notice  or  Information  Is  snffident  to  aattior^ 
Ise  him  to  ludd  an  Inquest;  bat,  doubtless, 
that  Is  a  matter  to  be  exercised  by  him  In 
an  honest  and  faithful  manner,  and  he  la  in- 
vested, bj  virtue  of  his  office,  witii  the  dis- 
cretion to  determine  for  himself  whether  he 
should  or  should  not  hold  an  inquest.  Of 
course,  he  most  not  act  from  mercenary 
motives,  and  mmecessarlly  hold  an  Inqnest 
for  the  jHupose  of  obtaining  fees.  But,  when 
he  does  act,  he  can  only  act  in  the  manner 
provided  by  law;  that  Is  to  «y.  the  coroner, 
by  virtue  of  hla  office,  has  no  right  to  imld  an 
Inquest  al<me.  VHtea  a  person  has  been 
found  dead,  and  Is  supposed  to  have  died  by 
imlawful  means,  the  statute  iwovldes  that  the 
flicts  as  to  the  manner  or  means  whi<A 
deceased  came  to  his  deatti  shall  be  ascer- 
tained by  a  Jury. 

The  contention  of  the  idalntlff  here  la  tiiat 
the  word  "viewing,"  found  In  section  7  of 
said  chapter  28,  Is  used  in  Its  ordlnaiy  sense; 
and  that,  when  the  coroner  has  been  In- 
formed that  some  one  has  been  found  dead 
In  his  €»un^,  and  It  is  supposed  the  person 
came  to  his  death  by  unlawful  means,  then, 
If  the  coroner  goes  and  views  this  body,  he 
has  become  entitled  to  the  fee  of  $10  men- 
tioned In  said  section.  The  word  "viewing," 
as  here  used,  means  something  more  than 
looking;,  seeing,  beholding.  It  means  Inspec- 
tion; Investigation;  an  Inquiry  Into  the  cause 
of  the  death  of  the  person.  And  the  coroner 
cannot  alone  make  this  Inqolry,  and  he  Is 
not  entitled  to  this  fee  unless  he  has,  with  a 
Jury,  held  an  Inquest,  as  provided  by  law. 
The  Judgment  of  the  district  court  Is  there- 
fore reversed,  and  this  cause  Is  remanded, 
with  Instructions  to  sustain  the  demurrer  to 
the  plaintiff's  petition.  Judgment  according- 
ly. The  other  commissioners  c(hicii& 


KEITH  V.  LOSIBR  et  al. 
(Supreme  Court  of  Iowa.    May  27,  1893.) 
Attachment— LiBX— Priorities— CoKHBoriON  or 
Jddomsxt  —  Parties  —  Exkcdtios  Bali  — 

Lachks. 

1.  Code,  i  2628.  provides  that,  during  the 
peadeocy  of  an  action  aflectins  real  estate,  no 
intereHt  can  be  acquired  by  third  persons  In  the 
aubjcct-mntter,  as  af^ainst  plainti^s  title.  Held, 
that  the  filing  of  a  bill  in  equity  to  subject  cer- 
tain land  to  the  payment  of  a  claim  pandlng 
for  judgment  gives  a  lien  on  the  land  so  af- 
fected, superior  to  that  created  by  an  attach- 
ment levied  after  the  fiiinj?  of  the  equity  bill. 

2.  Where,  in  an  action  to  quiet  title,  both 
nlaiutiff  and  defendant  claim  under  decrees  ad- 
Budging  the  land  to  have  been  the  properW  of 
R.,  the  fact  that  in  proceedinRS  by  plaintiff  to 
correct  the  decree,  in  his  favor,  recovered  in  an 
action  af^inst  R.  and  wife,  the  representativea 
of  the  wife,  then  deceased,  were  not  made  par- 
ties, is  immaterial. 

3.  The  fact  that  the  Mecution  under  which 
certain  land  was  sold  was  Isaoed  In  an  eQulty 
suit  In  aid  ot  an  attachment*  rather  than  In 


the  attachment  salt  itself,  wUl  not  defeat  the 
title  of  the  purchaser  at  such  execution  sale, 
as  against  <me  ciaimipg  nnd^  a  li«t  inferior  to 
the  attachment 

4.  Where^  in  an  action  SAinst  R.  and  T.  to 
subject  to  the  payment  of  R.*a  debt  to  plain* 
tiff  certain  land  that  bad  been  porcfaased  by 
R.  of  T.,  the  title  to  which  still  remained  in 
T.  to  secure  unpaid  purchase  money.  T.  files  a 
cross  petition,  asking  that  his  claim  be  ad- 
judged a  first  lien  on  the  land,  and  R.,  though 
answering,  does  not  appear  further,  a  decree 
establishing  T.'s  claim  as  a  first  lleo  is  proper. 

5.  Where  an  attaching  creditor,  by  seeking 
to  defeat  the  priority  of  an  earli«:  attachmtmt, 
permits  the  statutory  period  of  redemption  from 
the  execution  sale  under  the  earlier  attachment 
to  pass,  equity  will  not  Int«fere  to  permit  re- 
demption. 

Appeal  from  district  court.  Franklin  coun- 
ty; J.  L.  Stevena,  Judge. 

The  facts  of  the  case,  without  snbBtantlal 
dispute,  are  as  fbllows:  The  defeaidant  Lo- 
Bier  is  the  admlidstratrix  of  the  estate  of 
Johanna  Cohn,  deceased.  On  December  20, 
1886,  H.  a  Biefie  was  the  owner  of  a  stoc^ 
ot  goods  at  Charles  dty,  Iowa,  and  was 
there  engaged  In  selling  the  same  at  retail. 
On  that  day  he  traded  said  sto(^  of  goods 
to  James  Thompson,  a  resident  of  Frank- 
lin county,  Iowa.  In  consideration  of  said 
stock  of  goods,  and  a  payment  of  ^1  to  be 
made  in  cash  by  H.  C  Riefe,  said  lliomp- 
son  agreed  with  him  to  convey  to  Agnes  H. 
Rlefe,  wife  of  H.  C.  Rlefe,  the  southwest 
quarter  sectfon  S6-93-20,  being  the  land  In 
controversy  In  this  case.  On  the  same  day 
the  stock  of  goods  was  delivered  to  Thomp- 
son, but  the  1341  cash  difference  was  never 
paid  by  Rlefe,  but  was  afterwards  made 
by  special  execution  against  the  land,  as 
hereinafter  shown;  lliompson  In  the  mean 
time  holding  the  deed,  undelivered,  aa  se- 
corlty.  At  that  time,  Rlefe  was  owing  E<d- 
son  Keith  &  Co.  $64L20,  and  was  owing 
Johanna  Cohn  about  ^000.  He  was  in- 
solvent at  the  time.  December  22,  1886, 
Edson  K^th  &  Co.  commenced  an  attach- 
ment suit  against  Blefe  In  the  Floyd  county 
district  court;  and  on  the  25Qi  day  of  De- 
cember, 1886,  they  caused  a  writ  of  attach- 
ment to  Issue  to  Franklin  county,  where 
the  land  In  ctrntrorersy  la  situated;  and  on 
the  28th  day  of  December,  1886,  the  sheriff 
of  Franklin  county  duly  levied  said  writ  on 
said  land.  On  January  13,  1887,  Edson 
Keith  &  Co.  oommenced  a  salt  In  equity 
in  the  Franklin  county  district  court  against 
H.  C.  and  Agnes  H.  Blefe  and  Jamea  Thomp- 
son, setting  forth  the  existing  facts,  and 
asking  that  the  land  attached  be  subjected 
to  the  payment  of  their  debt,  and  that  they 
have  general  equltelfle  relief.  Th^  also 
asked  for,  and  obtained  and  sored,  a  tem- 
porary Injunction,  which  was  afterwards 
made  perpetual  on  final  decree,  enjoining  all 
the  defendants  fom  conveying  or  incumber- 
ing the  said  property  until  the  further  or- 
der of  the  court  On  March  29,  1887.  Ed- 
son Keith  &  Co.  obtained  a  Judgment  for 
tiie  amount  of  their  claim  in  their  attach- 
ment suit  in  the  Sloyd  county  coor^  and 
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the  sttaobmenC  vu  oonflimed*  and  ibe  jadg^ 
mmt  made  a  tpeolnj  lien  on  the  attached 
property  from  the  date  ot  the  levy.  On  tlie 
I8th  day  of  May,  1887.  they  filed  a  trait 
script  of  their  aald  ^ndgment  In  tiie  oBkee  of 
the  cteA  of  Ibe  dlatrict  court  of  Franklbi 
county;  and  on  ttie  aame  day  they  filed  an 
amended  or  aapplemoital  petition  In  their 
equity  ault  theretofore  commenced  fliem  \ 
tn  the  Franldtn  district  oonrt,  aettlng  out 
their  Jad^ent,  and  asking  that  the  said  at* 
tached  land  be  decreed  to  be  tiie  abaolnte 
property  (tf  H.  O.  Blefe,  and  ttiat  th^r  judg- 
ment bo  declared  a  special  lien  tbereon  teom 
the  date  of  the  levy  of  the  attadiment,  and 
Uiut  they  have  special  ezecnthm  against  Uie 
land.  AU  the  defendants  filed  aerate  an* 
swem  in  aald  anlt.  Defendant  Thompson 
died  also  a  enm  petition.  In  whldi  he 
claimed  ttat  there  was  due  blm,  as  a  part 
of  the  partdiaae  inonE7,  the  snm  of  9868.72, 
and  that  he  held  tbe  title  and  tiie  right  of 
possesion  of  the  property  as  secority  for  the 
payment  of  his  said  claim.  He  asked  for 
judgment  fbr  the  amount,  and  that  It  be  ad- 
judged a  first  lien  on  the  land,  and  that  spe- 
cial execution  issue,  etc  On  June  14,  1887, 
a  final  decree  was  rmdered  in  said  equity 
suit  by  said  Franldln  oounty  district  court, 
wherein  It  was  adjudged  that  Agnes  H. 
KleCe  had  no  Intnest  whatever  In  said  land, 
and  that  H.  C  Siefy  was  the  absolute  own- 
er tibereof,  sul^ect  to  the  daim  of  Thompaon 
for  purdiase  money,  and  establishing  the 
lien  of  Edsmi  Keith  ft  Go.  as  of  the  date  of 
the  attacihment,  and  orderhig  the  lands  to 
be  sold  under  a  spedal  exeentlw  to  be  Is- 
sued therein,  and  that  the  proceeds  be  first 
applied  to  ttie  payment  of  Thompson's  dalms 
fbr  purdiase  money,  and  next  to  the  payment 
uf  Edson  Keith  &  Co.*s  Judgment.  On  June 
20.  1887,  spedal  execution  waa  issued  In  said 
case,  and  was  intended  and  attempted  to  be 
levied  upon  the  attached  land,  and  the  at- 
tached land  was  Intended  and  attempted  to 
be  sold  under  aald  execation  <m  July  20, 
1887.  But  by  mistake  of  description  the 
attached  land  was  ndther  levied  on  nor 
sold,  but  other  lands  were  so  levied  on  and 
sold  by  mistake,  which  lands  were  in  no  wise 
involved  In  the  suit,  nor  did  lUefe  have  any  I 
interest  whatever  In  them,  nor  were  they 
subject  to  such  levy  In  any  way.  At  such 
Kitle.  T.  Blnford  was  the  execution  pur- 
cluiser.  On  July  6,  ISSS.  said  Blnford  filed 
n  motion  in  said  court  to  set  aside  said  sale, 
under  the  provisions  of  the  statute  In  snch  | 
cases,  having  served  notice  of  the  same  on 
all  pnitles  to  the  case.  On  October  22, 1888. 
this  motion  was  snstnlucd,  and  the  sole  was 
B*-t  adde.  and  the  judgment  and  decree 
wore  reinstated,  and  another  special  execu- 
tion was  ordered  against  the  attached  land, 
the  same  as  If  no  prior  execution  had  been 
lusued,  or  prior  sale  made;  and  sudi  exe- 
nition  was  Issued  November  19,  1888,  and 
levied  on  said  land  November  21,  1SS8,  and 
the  land  was  duly  aold  thereunder  on  the 


29th  day  of  December,  1888,  to  B»son  Keith, 
plaintiff  herein.  In  pursuance  of  such  sale 
the  sheriff  dul^  issued  a  sheriff's  deed  for 
the  land  to  said  Edson  Kdth  on  December 
at,  18S9,  and  on  the  title  thus  acquired  he- 
now  stands  In  this  coorL  On  ttie  13Qi  day 
at  January,  iSBfl,  Johanna  Oohn  commenoeA 
an  attadiment  suit  against  Biefe  In  tha 
Eloyd  oounty  district  court  Un  Januaxy 
14,  1887,  she  cauaed  a  writ  of  attadunent 
to  iasoe  to  FrahkUn  county,  wbkitx  waa  lev- 
led  on  the  land  in  oontroveray.  On  Janu- 
ary lOtb  she  also  oommenoed  an  action  in 
equity  in  aid  of  her  attadua^it,  and  aAed 
fw,  and  obtabied,  a  temporary  inJunctliHi, 
restraining  the  defendants  from  dlqustaiff 
of  or  incomherlng  the  land  until  the  further 
order  of  the  court;  and  snch  action  la  still 
pending,  no  farther  proceedings  having  ever 
been  had  therein.  Tbe  writ  was  served  m- 
the  varlona  defaidants  Jannaiy  20  and  21,. 
1887.  The  plaintiff  waa  not  a  party  to  that 
suit  On  relnraaty  0^  1887,  she  obtained  » 
judgment  on  her  daim.  On  Felnmry  12,. 
1887.  she  commenced  an  action  in  equity  iik 
the  Floyd  county  dlstriot  court  to  subject 
the  attadied  land  to  tue  paymmt  of  her 
judgment,  and  lOte  obtained  a  deoree  bk  said 
salt  on  the  ISfli  day  of  November,  188& 
Nor  ma  plaintiff  a  party  to  this  suit  Ott 
the  21st  day  of  Mardi,  ItiOO,  she  caused 
spedal  ecectttion  to  Issue  against  said  land, 
and  levied  the  same  tiiereon,  and  on  the 
2Sth  day  of  April,  1880;  caused  the  hind  to- 
be  sold  thereunder  at  afawUTs  sale,  at  which 
sale  she  became  the  execution  purdmser* 
and  received  from  the  sheriff  a  certificate 
of  HOe  fbieniar.  la  this  action,  W.  T.  O. 
Rule,  as  aherUf  of  Franklin  ooonty,  is  a 
party  dtfendant  and  the  aotlon  is  aided  by 
an  Injunction  restralnli^  the  execntlou  of 
a  deed  to  the  defendant  Badi  party,  upon 
averments  of  ownership,  asln  to  t>e  decreetl 
the  ownor  of  the  land,  and  that  the  Utle  be 
quieted.  The  district  court  gave  Jtidgment 
for  the  plaintiff,  and  the  defendanta  ap-' 
pealed. 

Ellis  &  Ellis,  for  appellants.  Blnford 
SneUlng  and  Taylor  &  EJvans,  for  appellee. 

ORANGES,  J.  1.  We  should  ftest  deter- 
mine the  effect,  as  to  the  defcnilants,  of  the 
decree  entered  June  14,  1^7,  In  the  suit  of 
Edson  Kdth  &  Ga  v.  Blefe  and  wife  and 
Thompson.  The  aivument  makes  It  import 
tout  to  have  In  mind  that  Edson  Keith  & 
Co.  commenced  two  suits,— one  at  law.  la 
FloyH  eoimty,  against  H.  O.  Rlcfe,  upon  ito 
claim,  aided  by  attadiment  and  levied  on 
the  land  in  question  December,  1886.  Final 
judgment  was  entered  in  the  ault  Mardi  29^ 
1887.  on  the  daim.  and  sustaining  the  at- 
tadiment The  suit  in  equl^  was  oom- 
menoed January  IS,  1887.  tn  FmnklUi  coun- 
ty, where  the  land  la  situated,  with  Riefte 
ai^  wife  and  Hiompeon  as  defoidants,  and 
the  relief  sought  waa  that  the  land  be  sob- 
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Jected  to  ttu  paTment  <tf  debt  belns 
prowcated  to  Judipnait  tn  the  law  flctton. 
After  Ota  enter  of  jndsment  In  the  law  ao- 
ttim  tiie  petition  In  the  eaolty  actitm  was  so 
amoBded  aa  to  recite  the  fact  ot  the  Jndg- 
meat  ta  On  law  action,  aaH  to  aak  tiiat  the 
attaidiment  In  that  actloD  be  decreed.  In  the 
equity  action,  a  lien  on  the  land,  and  that 
plalntiffiB  hare  a  ^edal  ececntiML  Sndi  a 
decree  was  altered,  subject  to  a  prior  lien 
decreed  in  favor  of  defendant  Thompson,  on 
fala  cross  action,  for  an  unpaid  balance  on  the 
porohaae  price  ft>r  the  land.  The  contaitlons 
of  oounsd  render  datea  quite  impcKtant  On 
the  aame  day  ttiat  Bdson  Keith  &  Go.  com- 
menced its  eqnl^  action  In  Franklin  county— 
January  18,  1887— Johflrma  Cohn  commenced 
her  law  action,  aided  by  attachmoit,  In 
Floyd  county,  and  on  the  next  day  levied  on 
the  land.  The  judgment  in  the  law  action 
of  Edson  Keith  &  Ck>.  was  entered  March 
29,  1887,  and  the  same  was  pleaded  In  the 
equity  suit  May  18,  1887.  Appellants  urge 
that  the  equity  suit  was  not  "pending  to 
subject  the  land  In  oontroverEQr  until  the 
filing  of  their  amendment  to  their  petldMi 
on  the  18th  of  May.  1887."  It  Is  sold  that 
"an  amendment  cannot  be  made  the  basis 
of  a  decree  having  effect  before  the  filing 
thereof,"  and  some  authorities  are  cited.  It 
aeema  to  us  the  proposition  does  not  admit 
of  a  doubt,  and  we  think  that  prior  to  the 
amendment  the  action  was  not  pending  to 
subject  the  land  to  the  payment  of  a  Judg- 
ment, nor  did  it  purport  to  be  such.  It  was, 
however,  an  action  to  subject  the  land  to  the 
payment  of  a  claim  pending  for  Judgment 
It  is  also  urged  that  a  creditMr,  before  Judg- 
ment, cannot  maintain  a  suit  to  set  aside  a 
fraudulent  conveyance;  and  besides  author- 
ities dted,  claimed  to  support  such  a  rule, 
we  are  dted  to  CSode,  S  3150:  "At  any  time 
after  the  rendltloi  of  a  Judgment  an  action 
by  equitable  proceedings  may  be  brought  to 
subject  any  property,  mMiey,  rights,  credits, 
or  Int^^t  therein,  belonging  to  the  defend- 
ant, to  the  satisfaction  of  such  a  Judgmmt" 
Without  an  intimaticHi  that  we  are  In  ac- 
cord with  such  a  view,  we  may  say  that,  if 
the  view  ts  sustained,  we  do  not  see  bow  It 
affects  the  validity  of  the  decree  assailed,  for 
the  reason  that  nothing  in  any  cose,  or  the 
statute  quoted,  can  be  construed  as  holding 
that  a  decree  entered  upon  such  a  state  of 
facts  would  not  be  a  perfectly  valid  decree, 
when  it  became  flnal.  Conceding  that  in 
that  case,  upon  proper  Issues  made,  the  de- 
fendants would  have  been  entitled  to  a  de- 
cree, still  it  was  but  an  erroneous  Judgment 
of  the  court,  in  a  matter  of  which,  both  as 
to  persons  and  the  sabject,  It  had  complete 
Jm-isdictlon;  and.  upon  undoubted  and  un- 
broken authority,  such  a  decree  is  as  valid 
and  binding  wbiax  It  becomes  flnal  as  If  not 
erroneous.  Wa  now  speak  of  a  decree  as 
betwem  the  parties  to  it.  Appellants  etm- 
tend  that  even  If  the  decree,  as  between  tne 
parties,  la  valid,  jet,  aa  to  other  parties 


claiming  rights.  It  Is  not  sih  The  ri^ts  of 
the  parties  to  this  suit  depend  upon  the 
priority  of  their  llensL  It  defendant  bad  a 
lien  prior  to  that  of  phlntlflf,  the  decree  to 
that  salt  woDld  not  Und  her,  for  abe  was  not 
a  party  thereta  But,  if  abe  had  no  lien  be- 
fore the  oommenc«nent  oC  the  equity  ao- 
Hon.  she  conld  not,  by  a  levy  thereafter, 
create  a  lien,  or  ac^ilre  an  interest  against 
that  at  the  plalntlfl  In  the  action.  Such  Is 
the  language  and  spblt  of  Code,  |  2638.* 
The  plabitLff,  or  Bdson  Keith  A  Ool.  by  at- 
tachment, levied  OD  the  land  December  28, 
1886.  January  13.  1887,  it  ctHumenoed  its 
suit  to  subject  the  attached  property  to  the 
payment  of  the  debt  Defendant  has  no  pre- 
t£nse  of  a  lien  prior  to  January  14,  1887. 
when  the  attachment  was  levied.  The  lien 
of  plaintiff  Is  as  condnslve  as  If  Blefe  and 
wife  had  on  the  13th  day  of  January,  1887, 
in  good  faith,  made  their  mortgage  to  create 
one;  and,  because  of  the  pendem^  of  the 
suit,  third  persons  were  required  to  take  no- 
tice of  It  Section  2628.  supra. 

2.  Appellants  say:  "We  doubt  whether  a 
correction  of  this  decree,  so  as  to  affect  the 
land  in  question,  could  be  made,  after  the 
death  of  Agnes  H.  Rlefe,  without  her  heirs 
at  law,  to  whom  the  real  estate  descends, 
being  made  parties  to  the  proceedings.  We 
are,  however,  quite  certain  that  no  execution 
could  issue  for  the  sale  of  this  land  upon  a 
corrected  decree,  or  uimn  any  decree  or  judg> 
ment  against  Agnes  H.  RIcfe,  after  her  de- 
cease, without  first  re-establitdilng  the  rii^t 
so  to  do  by  proper  order,  made  in  accordance 
with  Code,  S  3092,  which  provides  the  only 
method  for  selling  such  reel  estate  upon  ex- 
ecutlcHi."  Both  parties  are  in  court,  clolm- 
hig  title  to  the  land  in  question  under  de- 
crees, and  adjudging  It  to  have  been  the 
land  of  H.  C.  Rl^e,  and  not  that  of  Agnes 
H.  Biefe.  For  the  purposes  of  this  suit, 
therefore,  the  ownership  will  be  presumed 
to  have  been  In  H.  C.  Riefe.  The  principle 
is  not  different  from  a  case  In  which  parries 
contest  for  the  title  to  land,  each  of  whom 
traces  his  title  to  a  common  grantor.  It  may 
well  be  said  that  the  Issues  In  the  case  con- 
cede that  H.  C  Riefe  was  the  owner  of  the 
land.  Therefore,  for  the  purposes  of  this 
suit.  Agues  H.  Riefe  should  be  regarded  as 
having  no  such  interest  as  that  her  presence, 
or  that  of  her  heirs,  was  necessary.  The 
administrator  of  his  estate  was  served  with 
notice  of  the  pendency  of  the  motlcm  to  cor- 
rect the  decree.  The  utter  Inapplicability 
of  Code,  S  3092,  to  this  case,  must  be  appar- 
ent The  section  Is  a  provision  for  cases  In 
which  a  Judgment  has  been  obtained  against 
a  party  in  bis  lifetime,  or  the  executor  of 
his  estate,  and  there  la  an  attempt  to  subject 


^Code,  fi  2628,  prorideB  that  *Vlien  a  peti- 
tion has  been  fil»l,  affecting  real  estate,  the 
action  Is  pendiiiR,  so  as  to  charge  third  persoos 
with  notice  of  the  pendency,  and  while  pend- 
ing no  Interest  can  be  acquired  by  third  per- 
sons in  the  subject-matter,  as  againitt  the  idain- 
tiflPg  title.- 
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e  real  estate  to  the  payment  of  the  tmpald 
dgment.  Mi-a.  RIefe  was  not  a  Judgment 
btor. 

i.  The  execntlon  upon  which  the  land  was 
Id  and  purchased  b7  the  plahitJff  Issued 

the  equity  suit,  and  it  is  urged  that  it 
lould  have  been  In  the  law  case.  The  de- 
ee  In  the  equity  case  directed  the  Issuance 

the  execution,  and,  even  U  error.  It  la  not 
rallable  in  this  proceeding  to  defeat  the 
tie  of  the  plaintiff.  The  difference  In  no 
ay  affected  the  defendants. 

4.  A  claim  is  made  that  the  decree  Is  void 
!cause  of  the  adjudication  upon  the  answer 
!  James  Thompson  in  the  equl^  case  of 
dson  K^th  &  Co.  The  adjudication  in 
iTor  of  Thompson  was  a  judgment  estab- 
=(M-ns  his  claim  for  the  unpaid  balance  of 
te  purchase  price  of  the  land  against  H. 
.  Ricfe,  and  a  decree  against  all  parties, 
laklng  his  claim  the  first  lien.  It  Is  said 
lat  Hlefe  and  wife,  after  filing  their  an- 
A'er,  did  not  appear  further,  and  that  the 
iiswcr  was  not  a  cross  petition.  The  an- 
•ver  states  the  facts  as  to  his  claim,  and, 
4  against  all  the  parties,  asks  the  relief 
i-anted.  We  think  such  a  pleading  la  In  the 
Liture  of  a  cross  petition.  But,  aside  from 
lis.  the  decree  in  favor  of  Thompson,  If 
old,  would  not  render  that  In  favor  of  the 
lulatiff  void.  It  was  entirely  Independent 
r  the  issues  on  which  Keith  &  Co.*s  reUef, 
i^alnst  Ulefe  and  wife,  was  granted.  The 
laintifT  in  that  action  could  not  control 
le  matter  of  notice  upon  the  cross  petition. 

5.  In  the  original  decree  one  of  the  de- 
riptlve  words  at  the  land  was  erroneously 

written  as  "northwest,"  for  "southwest,"  or 
was  so  Uleg^bly  written  that  it  could  not 

0  known  which  descriptive  word  was  In- 
;ndod.  When  the  decree  was  corrected  the 
oscriptlon  was  made  certain  and  correct, 
lie  description  of  the  land  was  not  a  mat- 
&r  of  controversy  on  the  trlaL  The  correct 
escrlpTion  appeared  in  other  places  In  the 
ecri>(>,  and  the  execution  upon  which  the 
md  wns  flnnlly  sold  contained  a  correct  de- 
crlption.  There  is  nothing  in  these  &ct8  to 
iivalidatc  the  iltlc  of  the  plaintiff. 

tl.  Appellant  asks,  if  appdlee's  title  Is  con- 
iruied.  tlint  she  be  permitted  to  redeem 
rom  the  sale.  This  Is  wliat  should  have 
leea  done  at  the  ouiseL  At  every  step,  both 

1  the  legal  and  equitable  proceedings,  Keith 
c  Co.  was  prior  ta  its  effort  to  obtain  a  lien, 
ml,  as  we  liold.  had  the  priority.  Its  claim 
vas  sntall,  and  could  have  been  discharged 
).v  appellant,  with  a  large  advantage  to  ber- 
olf.  Instead  of  doing  so,  she  elected  to  con- 
est  for  a  priority  of  Uens.  Her  claims  to 
iriority  havo  not  the  support  of  equitabUt 
nusidfmtlons,  but  are  bused  targiily  upon 
objections  to  the  forms  and  methods  of  pro- 
icdure  after  the  instituion  of  the  suit  by 
veith  &  Co.  With  ft  pm-pose  to  defeat  the 
ien  or  title  of  the  plaintiff  in  toto,  she  has 
)ennitted  the  statutory  period  of  rodemp- 
ioa  to  pass  without  in  any  w&jr  making  an 


offer,  or  manifesting  a  disposition,  to  re- 
deem. Equity  will  sometimes  grant  such 
relief,  but  not  upon  the  facts  of  this  case. 

We  do  not  think  It  necessary  to  consider 
further  questions  In  the  case.  The  decree 
of  the  district  ooort  la  in  hamuHijr  with  our 
rle«%  and  it  la  affirmed. 


OALDON  T.  CHIGAOO,  ST.  P.,  H.  *  a  BT. 

CO. 

(Sopreme  Gonrt  of  Wlscondo.  June  21,  1893.) 
lUiLEOAn  Companies  —  Injukt  to  Stock— F&il- 

UBB  TO  FaXCE  RlOKT  OV  WaT  —  ObOBBIXB  BT 

Fhitats  Railroad. 

Rev.  St  §  ISIO.  as  amended  by  Laws 

18S1,  c.  193.  (Sanb.  &  B.  Ann.  St  1  1810,) 
DroTides  that  every  railroad  corporatloa  Hball 
erect  on  both  sidei  of  its  road  (depot  grounds 
excepted)  sutficient  fences,  with  openings  and 
suitable  farm  crossings,  and  construct  cattle 
guards  at  all  highway  crossings,  and  connect 
their  fences  therewith.  Hdd,  that  a  railroad 
company  ia  bound  to  fence  its  track  where  it 
is  crossed  by  a  private  logging  railroad,  by  pro- 
viding suitable  guards  or  means  to  prevent 
domestic  animals  from  going  on  its  right  of 
way,  and  is  liable  for  damages  to  stock  caused 
by  its  failure  to  do  so. 

Appeal  from  circuit  court,  Washburn  coun- 
ts;  R.  D.  Marshall,  Judge. 

Action  by  William  Coldon  against  the 
Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company  to  recover  damage  for 
Injuries  to  stock  caused  by  failure  of  de- 
fendant to  t&ice  Its  right  of  way.  From 
a  judgment  tot  plaintiff,  defendant  appeala. 
Affirmed. 

The  other  facts  fully  appear  in  the  f(^w- 
ti^  statement  by  LYON,  G.  J.: 

At  a  certain  point  In  Washburn  county 
the  railroad  track  of  the  defendant  railway 
company  Is  crossed  by  a  private  loggtog 
railroad,  known  as  the  "Crescent  Springs 
KaUroad."  which  Is  constructed  entirely  up- 
on the  land  of  the  Shell  Lake  Lumber  Com- 
pany, and  is  owned  and  operated  exclu- 
sively by  that  company,  by  steam  power, 
for  its  own  b^iefit,  in  carrying  on  its  lum- 
bering business.  Such  logging  railroad  Is 
not  fenced.  The  track  of  defendant's  rail- 
road la  properly  fenced  and  guarded,  with 
the  exception  <lf  it  be  an  exceptitm)  that 
the  openings  tn  the  fences  through  which 
such  logging  railroad  Is  laid  at  the  crossing 
are  not  guarded  by  gates,  bars,  or  cattle 
guards,  to  prevent  domestic  animals  from 
going  through  them  upon  such  track.  Plain- 
tiff's horses  went  through  one  of  those  ojfen- 
Ings  upon  defendant's  railroad  track,  and  were;, 
run  against  by  a  passing  train,  and  Injured. 
This  action  Is  to  recover  damages  for  sucdi 
injuries.  It  was  stipulated  by  the  parties, 
on  the  trial,  that  the  only  question  of  negli- 
gence in  the  case  is  whether  the  railway 
company  is  bound  to  fence  at  the  crossing 
of  its  track  by  the  logging  road  of  the 
lumber  company.  The  circuit  court  held 
that  it  was  bound  by  law  to  guard  the  open- 
lugs  at  such  crosdng  In  some  way  to  prevent 
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domestic  animals  from  going  through  ttiem 
apon  the  railroad  track,  and.  haTing  failed  to 
do  BO,  It  was  UaMe  to  tiie  plalntUT  for  the  In- 
Jnrtes  to  hl>  horaea.  The  court  forther 
fonnd  that  the  statute  requires  the  lumber 
company  also  to  guard  the  crossing,  and 
that,  at  his  election,  the  plaintiff  might  have 
held  that  company  for  his  damages^  There  Is 
no  qnestlon  of  the  amoont  of  damages  or 
of  contributory  negligence.  The  stipulation 
disposes  of  the  latter  question.  The  plain- 
tiff recovered  Judgment  for  the  damages 
claimed  and  proved,  and  the  railway  com- 
pany appeals  therefrom. 

S.  It.  Penln  and  L.  J.  Ru^  for  appelant 
Lb  H.  Mead,  for  respimdent 

LTON.  O.  J.,  (after  stating  the  fftcts.)  The 
determination  of  the  case  on  this  appeal 
depaids  upon  the  construction  glvm  to  that 
portion  of  section  1810,  Rev.  St,  as  amended 
by  chapter  193,  Laws  1881,  which  reads  as 
follows:  "Every  railroad  corporation  oper^ 
a  ting  any  railroad  shall  erect  and  Tnnint-nin 
on  both  sides  of  any  portion  of  Its  road  (de- 
pot grounds  excepted)  good  and  sufficient 
fences,  of  the  height  of  four  and  a  half 
feet,  with  openings  or  gates  or  bars  therein, 
and  suitable  and  convenient  farm  crossings 
of  the  road  for  Qie  use  of  the  occupants  of 
the  lands  adjoining,  and  shall  CMistruct  and 
maintain  cattle  guards  at  all  highway  cross- 
ings, and  connect  their  fences  therewith,  to 
prevent  cattle  and  other  domestic  animals 
from  going  on  such  railroad."  Sanb.  &  B. 
Ann.  St.  f  1810.  The  object  of  the  statute 
is  to  keep  domestic  onimnls  off  railroad 
trades,  and  thus  avoid  collisions  of  trains 
with  Buch  animals,  which,  when  they  occur, 
are  frequently  most  disastrous  to  property 
and  to  the  lives  and  limbs  of  perscnts  on 
the  colliding  trains.  The  means  chosen  by 
the  legislature  to  prevent  such  disasters  is 
to  require  each  railway  company  to  fence 
both  sides  of  Its  track  through  the  entire 
length  thereof,  with  the  exception  that  It 
Is  not  required  to  fence  or  otherwise  guard 
Its  depot  grounds,  and  with  the  quollflca- 
tlotts  that  at  highway  crossing  (where,  of 
course,  fences  are  impracticable)  cattle 
guards  should  be  constructed,  and  the  fences 
along  the  track  Joined  therewith;  and  tliat, 
at  all  other  necessary  crossings  for  the  use 
of  occupants  of  lands  through  which  the 
track  is  laid,  the  openings  for  such  cross- 
ings shall  be  properly  guarded  by  gates  or 
bars  therein,  to  prevent  domestic  animals 
from  passing  tlirough  such  opc^nlngs  onto 
the  railroad  track.  This  is  the  plain  mean- 
ing ctf  aectlmi  1810,  although  there  is  some 
Inaccuracy  or  want  of  precision  In  the  lan- 
guage employed  therein.  There  Is  no  quali- 
fication or  exception  In  the  section,  or  In 
any  statute,  which  relieves  the  railway  com- 
pany from  tlie  duty  of  providing  suitable 
guards  or  means  to  prevent  domestic  ani- 
mals going  vpon  the  track  of  Its  railroad 


throngb  the  ogcBistgt  In  Its  tniclE  tmcm 
made  by  the  crossing  of  the  logging  road. 
It  is  probable  that  the  cneabig  In  ques- 
tion is  Induded  in  the  term  "fsnn  ctok- 
Ing,"  as  used  in  ttie  statute,  for  ttw  logging 
road  is  for  the  use  of  the  owner  and  occu- 
pant of  the  adjoining  land.  A  strict  con- 
traction erf  the  statute  might  require  gates 
or  iHtrs  to  be  placed  in  the  ogaaln^  made 
by  the  logging  road;  bat  because  fpitca  or 
bars  would  seriously  Interfere  with  the  rea- 
sonable use  of  sncb  road,  and  becuue.  for 
the  same  reason,  cattle  guards  are  aUownl 
to  be  used  at  blghw^  crosrings,  Instead 
of  gates  or  bats,  we  think  ttie  statute  dwold 
be  construed  to  permit  the  use  of  cattle 
guards  at  the  CTOsslng  in  qnestloii.  We  can- 
not accept  as  sound  the  conteatkm  of  conn- 
aA  tor  the  railway  company  that  In  any 
case  a  railway  company  may  leave  open- 
taigs  In  its  track  fences  (exc^  adjacent 
to  d^t  grounds,  where  audi  precantlaas 
are  impracticable)  withoat  providing  gates, 
bars,  or  cattle  guards  to  prevent  domrstte 
animals  from  going  upon  the  railroad  track 
through  such  openings.  We  do  not  deter- 
mine whether  or  not  the  lumber  conqMUiy 
Is  also  liable  for  plalntlfTs  damagei^  for  w» 
regard  that  question  as  hnmaterial  hi  the 
present  case.  The  judgmait  oC  the  dredt 
court  is  affirmed. 


SMITH  V.  ^IMMEKBfAN. 
(Supreme  Court  of  Wisconsin.  June  21.  18US.) 

HOUESTBAD — FL'HCHASEB  NOT  IN  POSdBSSIOX — Ac- 
TIOK  TO  EXiOm  KXE(.-i;tIOX  SaU— 

1.  The  purchaser  of  a  homestead,  tiionsb 
not  in  poBsesaion,  may  enjoin  a  sale  thereof  on 
an  execution  Issued  on  a  judgment  reodered 
avainst  the  Kraator  while  M  owned  and  oon- 
Died  the  premise 

2.  The  complaint  need  not  show  that  the 
premises  were  the  grantor's  homestead  at  the 
time  of  the  issuing  of  the  execntion,  and  its 
levy. 

Appeal  from  circuit  court.  Price  county; 
J.  K.  Parish,  Judge. 

Action  by  H.  3.  Smith  against  John  Y. 
Zimmerman  and  others  to  enjoin  the  sale 
of  a  certain  lot  on  execution.  From  a  Judg- 
ment for  plaintiff,  defendant  ZtnunennsB 
appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  FINNEY,  J.: 

'nie  plaintiff  claims  in  her  complaint  to  be 
the  o^^'ner  in  fee  of  lot  4,  in  bloc^  4,  in  the 
village  of  Prentice,  Price  ooonty,  and  t» 
have  derived  title  thereto  by  deed  of  con- 
veyance from  John  and  Km  ma  Sanborn, 
who  owned  and  occupied  the  premises  as 
their  homestead  until  October  4,  IbOO,  when 
they  entered  into  written  contract  to  meL 
and  convey  the  same  to  W.  A.  Dnrkee  for 
the  sum  of  $425,  to  be  Oiereafter  paid  there- 
for, with  interest  On  the  8th  of  Deoun- 
ber,  1890,  John  P.  and  Emma  Sanborn  ■» 
signed  this  contract  and  thdr  tatcwal  in 
the  premises  to  the  plaintiff,  end  executed 
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r  her  a  conveyanoe  of  said  premises,  tbe 
lid  I>aiiwe  then  and  sttll  remaining  In  po»- 
Tssiun.  September  19,  1800,  and  wUIesaid 
nnbom  owned  and  occupied  said  premiaea 
B  a  homestead,  a  Judgment  was  recoTered 
Dd  docketed  by  the  defendant  Zimmerman 
gainst  John  P.  Sanborn  and  one  Dill;  and 
e  had  Issued  and  ddlvered  to  his  codefend- 
nt  Hnnt,  tftie  sheritF  of  Price  countr,  an 
secution  upon  which  the  latter  had  adver- 
iacd  said  premises  for  sale,  January  IS, 
801.  in  order  to  satisfy  said  judgment,  and 
rotUd,  It  was  allc^^  unless  restrained,  adl 
aid  premises,  and  Issue  a  certificate  of  ssle 
hereof,  as  provided  by  law,  which  would 
■e  a  cloud  on  the  phdntltTs  tltl&  That  said 
remises  were  exempt  from  sale  on  exeoo- 
ioD,  being,  at  the  time  said  Judgment  was 
ocketed,  owned  and  occupied  as  the  bome- 
tead  of  the  said  Sunbom.  The  complaint 
trayed  for  an  injunction  restraining  such 
ale,  and  for  general  relief.  The  defoidant 
ilmmerman  demurred  to  the  complaint  on 
he  ground  that  It  did  not  state  facts  sulB- 
ieut  to  constitute  «  cause  of  actl<m,  but 
he  drcuit  court  made  an  order  oTwrUUng 
he  demurrer,  from  whidk  tiie  deftndant 
Ummerman  appeals. 

O.  E.  Bchwlndt,  for   appelant   B.  W. 

2and,  for  respondent 

PIXNEY,  J.,  (after  stating  the  facts.)  1. 
rhe  appellant  contends  that,  because  the 
>lalntiff  was  not  la  pCKSsesslon  of  the  prem- 
sea  when  she  bron^t  her  action,  she  can- 
lot  maintain  it  to  remove  a  cloud  upon  the 
.Itle.  The  action  Is  not  foonded  on  the 
itatute,  (Sonb.  &  B.  St  i  3180,)  but  Is  an 
ippUcatlon  to  the  inherent  Jurisdiction  which 
courts  of  equity  possess  to  prevent  or  re- 
nove  clouds  on  title  to  land,  and  which 
:hcy  have  exercised  from  a  very  early  pe- 
riod. Evidenoe  aliunde  the  record  of  the 
ludgmmt  becomes  necessary  to  show  that 
the  premises  In  question,  at  the  time  of  the 
recovery  and  docketing  of  the  Judgment  by 
the  defendant  Zimmerman,  were  the  home- 
stead of  the  Sanboms,  and  that,  while  It 
Is  an  apparent  ii&i,  It  Is  in  reality  no  lien 
or  charge  thereon.  The  Sanboms  had  a 
right  thereafter  to  sell  and  convey  their 
homestead,  and  the  purchaser,  the  plaintiff, 
would  take  a  valid  title,  free  from  the  11^ 
of  the  Judgment  Sanb.  &  B.  St  S  2983. 
The  plaintiff,  as  such  purchaser,  has  a  ri^t 
to  maintain  this  action  to  procure  an  ad- 
judication declaring  that  the  Judgment  In 
question  Is  not  a  lien  or  charge  on  the  prem- 
ises she  had  purchased,  and  to  prevent  a 
sole  thereof  by  any  process  depending  for 
its  validity  solely  upon  the  Judgment,  al- 
though she  is  not  in  actual  possession;  oth- 
erwise, she  might  be  without  adequate  rem- 
«dy.  ^e  point  raised  by  the  appellant  has 
been  lo  frequently  decided  that  further  dls- 
vussioQ  Is  not  necessary.  Pier  v.  City  of 
Fond  du  Lac,  38  Wis.  479;  Goodell  v.  Blu- 
duer,  41  Wis.  436,  4^  and  cases  cited. 


2.  Tlie  allegations  of  the  complaint  are 
sufficient  to  show  tbat  the  pifiintiff  is  enti- 
tled to  the  relief  she  seeks.  The  only  ob- 
jection made  Is  that  the  complaint  does  not 
show  that  the  premises  were  the  homestead 
of  the  Sanboms  at  the  time  of  the  Ueulng  of 
the  encntlou,  and  Its  levy.  Hits  was  not 
necessary.  Hie  execution,  and  sale  under  It, 
are  but  the  means  of  carrying  Into  effect 
the  lien  given  by  the  statute.  The  statute 
makes  judgments  a  lloi  on  lands  of  the 
debtor,  and  no  levy  or  seizure  by  the  sheriff 
became  or  was  necessary,  and  in  practice 
there  Is  no  such  thing  as  a  levy  of  execn- 
i  tlon  upon  real  estate.  "All  tiiat  is  neces- 
sary to  make  a  r^ular  sale  upon  execution 
issued  upon  a  judgment  Is  to  publish  the 
notice  of  sale  as  required  by  the  statute, 
and  make  the  sale  at  the  time  mentioned 
in  the  published  notice."  Shafer  v.  Insuiv 
ance  Co.,  53  Wis.  361,  lu  N.  W.  Rep.  381; 
Hammel  v.  Insurance  Co.,  54  Wis.  72,  11  N. 
W.  B^.  849.  The  seizure  Is  already  made 
when  the  execution  comes  to  the  sberUTs 
hands.  Wood  v.  Colvln,  6  Hill,  230,  231. 
No  entry  of  a  levy  upon  the  ucecntton  Is 
I  necessary  to  perfect  the  sale.  Colt  v.  In- 
■  snnmce  Co.,  54  N.  T.  C95.  Hie  ex«nptIon 
which  existed  when  the  judgment  was  dock- 
eted could  not  be  impaired  by  a  sale  of  the 
premises,  but  would  extend  to  the  proceeds 
derived  from  such  sale,  while  held  by  the 
Sanborns  with  the  Intention  to  procure  an- 
other homestead  therewith,  Cor  a  period  not 
exceeding  two  years.  By  the  agreement  of 
sole  of  October  4,  1890,  from  the  Sanboms 
to  Durkee,  while  the  premises  were  clearly 
exempt,  he  became  the  equitable  owner 
thereof,  subject  to  the  payment  of  tiie  un- 
paid purchase  money;  the  Sanboms  hold- 
ing the  legal  title  as  a  security,  merely,  for 
Its  payment  Tlie  plaintiff  has  succeeded 
to  the  rl^ts  of  the  Sanboms.  No  sale  of 
the  premises  on  execution  founded  on  this 
Judgment  can  affect  the  rights  of  ettfav  the 
plaintiff  or  Durkee  in  the  least  degree.  The 
(drcult  court  properly  overruled  the  defend- 
ant's demurrw.  The  order  of  the  <drcult 
court  is  affirmed. 


YALB  V.  WATSON. 

(Supreme  Court  (tf  Minnesota.  July  14,  1808.) 

aotioh  oh  notb— lubiutt  or  isdoksbr— 
Flbadikos. 
•*To  take  care  of*  matured  paper  con- 
strued as  meaning  to  take  it  up  by  payment 
or  renewal,  or  to  sesure  an  extension  of  the 
time  of  paymoit 
(Uyllabus  by  the  Court) 

Appeal  from  district  court  Henneirtn  coun- 
ty; Smith,  Judge. 

Action  on  a  promissory  note  by  Washing- 
ton  Yale  against  John  Watson.  Plaintiff  had 
judgment  and  defendant  appeals.  Reversed. 

liarrabee  &  Gammons,  for  appelant  Jacik- 
•om  &  Atwater,  for  respondent 


Digitized  by  Google 


958 


NOETHWESTEBJf  BEFOBTEB.  Vol.  55. 


MITCHELL,  J.  This  action  was  upon  & 
promissory  note  executed  to  plaintiff  by  one 
Hill,  the  allegation  of  the  complaint  being 
that  b^ore  the  delivery  of  the  note,  and  for 
the  purpose  of  giving  credit  to  the  same,  de- 
fendant indorsed  aa  follows:  "I  hereby  waive 
demand,  protest,  and  notice  of  nonpayment, 
and  for  value  received  guaranty  payment  of 
the  within  note."  The  answer  admits  the 
execution  of  the  note  and  at  Hie  Kuar&nty 
Indorsed  thereon,  but  denies  knowledge  or 
Information  sufficient  to  form  a  belief  as  to 
how  much  has  been  paid  on  it  The  answer 
then  alleges  that  either  about  the  date  at  the 
maturity  of  the  note  or  a  year  afterwards 
Hill  notified  defendant  that  he  was  on  his 
way  to  see  the  plain  tiff  "for  the  purpose  of 
fixlnff  up  and  taking  care  of  said  note;"  that 
soon  afterwards  defendant  saw  plaintiff,  and, 
after  stating  to  him  what  Hill  had  said, 
asked  him  If  the  latter  "had  taken  care"  of 
the  note,  to  which  plaintiff  repUed  that  "HIU 
had  called  upon  him,  and  taken  care  of  said 
note;"  that  from  that  time  (October,  1886  or 
1887)  untU  the  commencement  of  this  action 
(In  1892)  the  defendant  never  saw  Hill  or 
plaintiff,  or  either  of  them,  or  bad  any  notice 
or  information  from  either  of  them,  or  from 
ony  other  source,  that  the  note  had  not 
been  "fully  cared  for  and  paid;"  but,  on  the 
contrary,  relying  npoa  the  statement  of 
plaintiff,  as  before  alleged,  he  suppcraed  and 
believed  that  the  note  had  been  paid  and 
canceled;  that  %om  the  time  of  the  execu- 
tion of  the  note  until  September,  1889,  Hill 
was  perfectly  solvent,  and  during  all  that 
time  the  full  amount  could  have  been  (wl- 
lected  by  the  exercise  of  ordinary  diligence, 
but  that  alnce  the  date  Inst  named  Hill  has 
been,  and  still  is,  Inscdvent,  and  no  part  of 
the  note  collectible  from  hlra;  that  plaintiff 
has  never  used  any  diligence  whatever  to 
collect  the  note  from  Hill,  although  he  knew 
that  defendant  was  not  the  principal  debtor, 
but  only  guarantor  for  Hill;  that  by  reason 
of  ihlB  lack  of  diligence  on  the  part  of  plain- 
tiff, and  by  reason  of  plaintiff's  Informing 
him  that  HUl  had  taken  care  of  the  note,  de- 
fendant was  deceived,  and  led  to  believe 
that  the  note  had  been  paid,  and  by  reason 
thereof  did  not  proceed  to  collect  tbe  note 
or  secure  himself  against  his  liability  of 
guarantor,  but,  upon  the  contrary,  believing 
the  note  had  been  paid,  did  noth^  towards 
collecting  it  while  Hill  was  solvent;  that. 
If  compelled  to  pay  the  note,  be  would  now 
be  unable  to  indemnify  tiiTnaoif  by  recourse 
against  HUl. 

The  trial  court  ordered  Judgment  for  plain- 
tiff on  the  pleadings.  The  correctness  of  the 
ruling,  of  course,  depends  on  the  question 
whether  the  answer  states  facts  sufficient  to 
constitute  a  defense.  Counsel  have  spent 
some  time  discussing  the  question  whether 
the  defendant  was  a  guarantor  or  Joint 
maker.  While  we  have  no  doubt  he  was 
the  former  it  makes  no  practical  difference 
wliich  he  was.  In  either  case  it  aulUclently 


appears  from  tbe  answer  that  &a  between 
defendant  and  HUl,  tbe  latt^  was  tlie  prin- 
cipal debtor,  and  the  taem&  a  mere  saretj, 
and  that  plaintiff  knew  that  fact.  Some- 
thing Is  also  said  as  to  the  ne^Ugenn  of 
plaintiff  in  delaying  to  attempt  oollectioo 
from  HUL  This,  of  its^  wonld  oonstitate 
no  defense.  Mere  passive  dday  to  ooDect 
the  note  from  the  principal  debtor  would  not 
release  the  surety.  Boiedict  t.  OIsmi,  37 
Mhm.  431,  35  N.  W.  Rep.  10.  Tbe  case, 
therefore,  cornea  down  to  the  question 
whether  the  facts  set  out  In  the  answer  are 
snfflct^t  to  constitute  an  estoppel  in  pais; 
and  this  mainly  depends  npom  the  effect  ts 
be  given  to  the  allegation  that  plaintiff  in- 
formed deffflidant  that  FTiii  had  ''taken  care' 
of  the  note  Had  tlie  aUegatlon  beoi  Oux 
plaintiff  informed  defendant  that  Hill  had 
paid  the  note,  there  fx>ald  hardly  have  been 
any  doubt  that  this,  with  the  other  allega- 
tions as  to  subsequent  acts  and  eTents,  would 
have  constituted  a  good  defense.  But  it  is 
contended  by  plaintiff  that  the  statemoit 
that  the  note  had  been  "takoi  care  of"  was 
an  ambiguous  expresaiixi,  that  did  not  nec^ 
essarlly  mean  ^tfaer  that  the  note  had  been 
paid,  or  that  an  extensltxi  of  time  of  pay- 
ment had  been  given;  that  defendant  had  no 
rl^t  to  rely  on  such  a  statement  as  mean- 
ing that  dther  of  these  things  had  been  done, 
but  ^ould  have  gcme  further,  and  ascer- 
tained from  plaintiff  whether  either  of  these 
two  facts  existed;  and,  further,  that  It  was 
at  most  a  mere  evidential  t&ct,  and  not  an 
ultimate  one,  which  alone  should  be  pleaded. 
In  some  respects  the  answer  Is  somewhat 
peculiar,  but  we  cannot  agree  with  plain- 
tiff's counsel  as  to  meaning  and  construction 
to  be  given  to  the  expression  "taking  care  of 
a  note."  We  think  that  In  the  language  of 
street  and  office,  and  as  understood  ainonf: 
business  men,  to  "take  care  or'  matured  pa- 
per means  to  take  It  up  either  by  paying  or 
renewing  it  or  at  least  to  secure  an  exton- 
sion  of  the  time  of  payment  and  tbat  de 
fendant  was  Justified  In  so  understanding  It 
and.  If  be  did,  and  acted  on  the  faith  of  it 
to  his  damage,  the  plaintiff  Is  now  est<^ped 
to  allege  a  different  state  of  facta.  For  this 
reason  we  think  the  court  erred  in  ordering 
Judgment  on  the  pleadings.  Order  reversed. 


HBTDERSTADT  v.  WHALBN  et  kL 
(Supreme  (!!ourt  of  Minnesota.   Joly  14,  1893  > 
ViNDOR'8  Lien — Sduhooatiox— Bvidincb. 

L  Evidence  Md  to  justify  the  findings. 

2.  Where  a  third  person  lenda  to  the  tcd- 
lee  of  land  money  with  whidi  to  pay  the  pur- 
chase money  to  the  vendor,  and  aa  securitr 
therefor  obtains  from  the  latter  a  conveyance 
of  the  title  to  the  laad.  the  lender  is  sabroiEated 
to  tbe  rights  of  the  vendor,  and  the  ririits  of 
the  vendee,  homestead  or  otherwise,  in  the 
land,  are  subject  to  bis  lien  for  ths  mMtr  tkm 
advanced. 

(Syllabos  by  the  CourU 
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Appeol  from  dlstrlot  court,  Soott  eoimtar; 
Cadwell,  Judge. 

Action  by  August  T.  Heyderstadt  against 
Mary  Whal^  administratrix.  William  H. 
W'eibeler,  and  others.  Plaintiff  had  judg- 
ment, and  defendant  Wdbeler  aweaLk  Af- 
tlrined. 

F.  a  Irwin  and  Soutbrworth  ft  Coller,  A>r 
appellant  'frailama,  Ooodenow  ft  Stanton, 
for  remKmdent 

MITCHELL,  J.  TtAB  was  an  action  to 
foreclose  on  equitable  mortgage  on  80  acres 
of  land  owned,  or  formerly  owned,  by  the 
defendant  Whalen.  The  substiince  of  the 
defense  was  that  the  land  was,  at  the  diite 
of  the  mortgage.  WntuUen's  homestead,  and 
that  his  wife  did  not  Join  in  its  execution. 
'L'be  assignm^ts  of  error  go  to  the  suffl- 
ciency  ot  the  evidence  to  Justify  the  find- 
ings; the  main  point  made  being  that  It  did 
not  justify  the  finding  that  the  mortgage 
was  for  the  purchase  money  oi  the  land. 
The  laud  was  school  land  which  the  state 
tiad  sold  on  the  usual  long  credit,  oo»  Diers 
being  the  owner  and  holder  of  tlie  certificate 
of  purchase.  Diers  sold  the  land  to  Whalen 
tar  $500  cash,  and  $1,000  on  time,  retain- 
ing the  certliicate  and  equltaUe '  title  as  se- 
curity tot  the  unpaid  pundiase  m<xiey.  Sub- 
sequently. Whalen  borrowed  $1,000  of  plain- 
tift,  wiiereup<m  Dlere,  upon  being  paid  in 
full,  with  the  oonsfHit  and  at  the  Instance 
of  Whalen.  transferred  and  assigned  the  cer- 
tificate, and  all  his  interest  in  the  land,  to 
plaintiff,  to  be  by  him  held  as  security  for 
Che  11,000  thus  loaned  to  Whalen.  This  is 
the  basis  ot  ^altttiiTs  lien.  'JThus  far  there 
Is  no  dispute  about  the  facta.  Defendants* 
claim  Is  that  there  was  no  evldiHice  that 
plaintiff  loaned  the  (1,000  to  pay  the  pur^ 
chase  money  to  plaiiitlff.  or  that  it  was  used 
for  that  purpose;  th^  ocmtentlon  being 
that  it  appears  that  Whalen  was  then  ow- 
ing Dlere  not  to  exceed  flOO,  and  that  not 
more  than  that  amount  of  the  money  was 
paid  to  Dlers.  The  evidence  on  this  point 
Is  somewhat  obscure  and  indeflnltev  but  we 
are  of  the  opinion  that  it  is  sufficient  to  ju»- 
tlfy  a  finding  ttiat  Whalen  was  still  owing 
Dlers  f 1.000,  and  that  the  whole  of  the 
money  advanced  or  loaned  by  i^intlff  was 
applied  In  liqtUdatlon  of  that  debt  It  does 
appear  that  Whalen  had  executed  to  Dlers 
a  mortgage  on  another  tmot  of  land  to  se- 
cure 9400  of  the  purchase  money  of  the 
tlrst-mentlMked  tract,  (which  was  satisfied 
nt  the  time  ot  the  loan  by  plaintiff,)  iMit  we 
think  It  is  fairly  inferable  from  the  evi- 
dence that  this  was  merely  additlcMia]  se- 
curity for  part  of  the  $1,000.  Of  course  the 
rights  of  Whalen  In  the  land  were  subject 
to  Dier's  claim  for  purdnse  money,  and  it 
npeds  no  argument  to  show  that  If  plaintiff 
advanced  or  loaned  the  money  to  pay  Diers, 
and  as  security  therefor  to(^  from  Mm  an 
assignment  and  tnwsfer  ot  the  certliicate  of 


pnrcbase  ot  tiic  land,  this  was  not  the  crea- 
tion of  any  new  but  that  plaintiff  mere- 
ly stepped  into  Dlers'  shoes.  Hiis  te  tb» 
<xily  pobit  that  we  can  dJsooTar  1&  tbe  oaaa^ 
worthy  of  special  notio& 
Judgm^t  afflnued. 


U  KIMBALL  PRINTINa  00.  T.  NOBTB- 
WUSTJfiRN  GUARANTT  LOAN  Oa 

(Supreme  Court  of  Minnesota.  July  14,  1803.) 

AssoMPsiT— Sdvfioiexgt  of  Etidsncb  —  Powsas 

OF  AOBMT. 

Uridence  hdd  to  Justify  the  fiadings. 
(Syllabus  by  the  Court) 

Appeal  from  district  oourt,  Hennepin  coun- 
ty; Lochren,  Judge. 

Action  by  the  L.  Kimball  Printing  Com- 
pany against  the  Northwestern  Guaranty 
Loan  Company  on  an  account  Plidntlffbad 
Judgment,  and  defendant  appeals.  Afilnned. 

Chos.  J.  Bartleson,  tor  appellant  Young 
ft  Fish,  for  respondent 

MITCHBLL.  J.  There  Is  nothing  in  this 
case  but  a  qnestion  of  fact,  upon  which  the 
evidence  amply  justified  the  findings.  As 
suggested  by  the  trial  Judge,  tbe  entire  con- 
troversy was  whether  one  Channel,  as  agent 
of  defendant,  had  authority,  actual  or  ap- 
parent to  order  from  plaintiff  the  printed 
matter,  for  the  value  of  which  this  action 
was  brought  It  is  suggested  that  thrae  was 
no  evidence  that  the  itemof  drcnlars  was  for 
defendant's  business,  but  w»  can  see  no  sub- 
stantial (Ufference  between  that  Item  and 
the  remainder  of  the  acooont. 

Order  afflnued. 


STATB  V.  AHBRN. 
(Supreme  Court  of  Minnesota.   July  14,  1803.) 
Cbihinu.  Law—  Rehabks  or  Cookbbl  —  Hakii- 

LESB  EhROB  —  InTOXICATIKO  LiQDOltS— UMLAW- 
TOl.  SaLBS— BUBDKK  OF  PrOOP. 

1.  In  a  criminal  trial  the  attorn^  for  the 
state,  spealdng  to  the  Jury  upon  a  certain 
point,  eommenied  upon  the  fact  that  the  de- 

feudant  had  not  testiSed  in  his  own  behalf. 
This  was  error,  but  hdd  harmless,  for  the  rea- 
son that  the  evidence  of  defendant's  guilt  was 
conclusive  and  uncontradicted. 

2.  In  prosecutions  for  an  unlicensed  sale 
of  intoxicating  liquor  the  burden  is  on  tbe  de- 
fendant to  show  that  he  had  a  license.  ' 

3.  The  qaantitr  of  liquor  sold  is  Immate- 
rial, if  It  be  less  than  five  gallons. 

(Syllabus  by  the  Oourt) 

Appeal  from  district  court,  Ooodtane  coun- 
ty; WilllstoD,  Judge. 

James  P.  Ahem  was  convicted  of  selling 
Intoxicating  liquors  unlawfully,  and  appeals. 
Affirmed. 

J.  C  McClure  and  F.  M.  Wilson,  for  ap- 
pellant. H.  W.  ChUds,  Atty.  Gen.,  and  Geo. 
B.  £ldgerton.  Asst  Atly.  Qm,  for  tbe  Btatft. 
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DICKINSON,  J.  Upon  tb£  trial  of  an  In- 
-dlctment  for  the  sale  of  Intoxicating  liquor 
without  a  Uceose,  the  county  attorney  com- 
ments upon  the  fact  that  the  defendant  had 
not  testified  in  his  own  behalf  as  to  the  kind 
-of  Uqoor  sold.  This  is  admitted  on  the  part 
of  the  state  to  have  been  error.  It  was  a 
violation  of  an  express  provision  of  the  stat- 
ute passed  for  the  protection  of  defendants 
in  criminal  caaes,  and  the  error  would  have 
iieen  fatal,  under  ordinary  drcumstances. 
No  apology  by  counsel,  nor  charge  by  the 
<ourt,  could  be  deemed  to  have  certainly 
.averted  the  consequences  which  mi^t  natu- 
rally result,  or  to  have  cured  the  error.  But 
it  was  harmless,  in  this  case,  from  the  fact 
-that  the  evidence  so  conclusively  showed  the 
defendant's  guilt  that  the  Jury  could  not 
have  returned  a  verdict  for  the  def^dant 
without  willfully  disregarding  their  duty, 
■and  it  is  not  to  be  supposed  that  they  would 
(have  done  that,  'nie  evidence  on  the  part 
■of  the  state  was  complete,  positive,  and  un- 
-contradlcted,  and  nothing  appears  to  raise 
a  doubt  as  to  Its  credibility.  It  is  unreason- 
flble  to  suppose  that  the  result  mi^t  have 
been  different  if  counsel  had  not  made  the 
Improper  remark  referred  to. 

It  has  been  repeatedly  ruled  in  tills  court 
tittat  it  is  for  the  defendant,  in  this  class 
■of  cases,  to  prove  that  he  has  a  license.  The 
burden  is  not  on  the  state  to  prove  the 
-contrary. 

The  second  requested  Instruction— that  the 
«tate  must  prove  the  sale  of  one  pint  of 
liquor,  "and  no  more"  was  erroneous.  The 
•quantity  was  not  material.  If  It  was  leas 
-than  five  gallons. 

The  third  assignment  of  error  Is  based 
upon  a  mlBconstmctlon  of  the  plain  mean- 
<lng  of  Uie  charge.  Order  affirmed. 


KINO  V.  UcCARTHT  et  aL 

•<Sapreme  Court  of  Minnesota.  Jaly  14,  1803.) 

IfiVIDBSCB  AT  FOHKEK  TBIAL— APMISSIBILITT— 
BOMKSTBAD  OF  WlDOW. 

1.  MinQe&polls  Mill  Oo.  v.  Minneapolis  & 

fit  L.  Ry.  Co.,  (Minn.)  53  N.  W.  Kep.  639, 
followed,  as  to  the  admission  ot  the  testimony 
•of  a  nonresident  witness,  given  on  a  former 
trial. 

2.  Upon  the  preliminary  inquiry  in  snch 
biases,  as  to  whether  the  witness  in  domiciled 
-out  of  the  state,  or  is  likely  to  remain  out  of 
the  reach  of  the  process  of  the  court,  his  own 
■declarations  of  intention  are  admiRsible,  In  con- 
nection with  erideDce  of  the  fact  of  his  depar- 
ture or  absence  from  the  state. 

3.  The  homestead  rights  of  the  widow  are 
iimlted  to  the  land  which  her  husband  had 
^actually  devoted  to  homestead  purposes,  and 
was  occupying  as  such  at  the  time  of  his  de- 
■cease. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bamsey  coun- 
ty; Kerr,  Judge. 

Action  by  Jos  las  R.  King,  administrator 
■de  bonis  non  of  J.  C.  McCarthy,  deceased, 
■ugaiast  Maiy  McCartby  and  others.  Plain- 


tiff bad  Jadgmmt,  and  dcCmdants  i^peaJL 
Affirmed.  * 
For  report  im  tanaa  sppsal,  see  62  M.  W. 

Rep.  64a 

Stevens,  O'Brien  &  CHoui  and  3.  F.  Fits- 
patrick,  for  appellants.  O.  H.  NelMm,  Thom- 
aa  O.  SltzpatzldE,  and  James  Bdwonmaker, 
for  respondent. 

MITOHBLI.,  J.  After  the  dedskm  of  tlM 
formor  appeal  ^  N.  W.  Rep.  64S)  the  de- 
fenduits  demanded  and  obtained  a  second 
trial  at  this  action,  as  being  one  fbr  the  re>- 
covery  of  real  property.  The  only  qaeBdons 
presented  on  the  iwesent  appeal  are— Sirst, 
whether  Ihe  plalntUE  laid  the  propv  foon- 
dation  for  the  Introduction  of  the  testimony 
of  R,  W.  Bell  on  the  former  trial;  and,  sec- 
ond, whetiier  the  coort  allowed  the  defmd- 
ant  Maiy  McCarthy  all  the  land  to  which 
she  was  mtlUed,  as  the  homestead  of  her 
deceased  husband. 

1.  It  Is  not  questioned  bnt  lhat  a  proper 
foundation  was  laid,  wflhin  the  rule  ot  Min- 
neapolis Mm  Co.  r.  Mlnneapcdis  &  St  L.  Ry. 
Co..  (Minn.)  53  N.  W.  Rep.  638,  for  tiie  In- 
troduction of  the  testimony  of  BeU  on  the 
former  trial,  provided  no  error  was  comndt- 
ted  in  the  admission  of  evlduice  on  Ihe  pre- 
liminary question.  As  the  doctrine  of  that 
case  is  characterized  aa  "ertraordinaiy,*'  It 
may  be  remarked  that  it  does  not  go  any 
further  than  many  of  the  authorities,  and 
not  any  further  than  the  strictest  of  them, 
except  that,  where  the  evidence  was  taken 
down  In  fall  on  the  first  trial  by  an  official 
reporter.  It  does  not  require  a  showing  that, 
with  the  exercise  of  reasonable  diligence, 
the  deposition  of  the  nonresident  witness 
could  not  have  been  taken  out  of  the  state. 
After  a  Showing  that  Bell,  who  had  resided 
ftor  many  years  in  St  Paul,  had,  about  three 
and  a  half  months  before  the  trial,  left  the 
state,  with  his  family,  leaving  no  borne  or 
place  of  residence  bdiind  him,  and,  so  far 
as  his  relations  knew,  had  not  been  within 
the  state  since  that  time;  that  his  brother 
in  St  Paul  had,  since  his  departure,  received 
frequent  letters  from  him,  dated  at  Chicago, 
New  Yatk,  Indiana,  Kansas  City,  and  St. 
Louis,  the  latest  being  from  the  last-named 
place,  al»ut  two  weeks  previously;  that 
plaintiff  bad  Issued,  and  placed  in  the  hands 
of  the  sheriff  of  Ramsey  county,  two  sub- 
poenas for  him,  (one  over  two  months  before 
the  trial,  and  the  other  later,)  to  both  of 
which  the  sheriff  had  returned  that  he  could 
not  be  found,— the  plaintiff  was  then  permit- 
ted te^ntroduce  the  deposition  of  BeU  in  an- 
other action,  between  different  parties,  taken 
aliout  three  or  four  weeks  prevlotisly  in  St. 
Louis,  in  which  he  stated  that  he  was  a 
resident  of  St  Louts,  giving  the  street  and 
numl>er  of  his  place  of  business  in  that  city. 
The  admission  of  this  statement  in  Bell's 
deposition  is  anlgned  as  ^ror  on  the  ground 
that,  as  to  defendant  it  vras  mere  hearsay. 
BeU  was  a  party  d^okdant  to  this  action. 
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and  tbe  court  Mems  to  liave  a^ltted  tb» 
statement  u  tb»  admlailon  of  a  por^  asaUist 
hlmiwlf.  Whether  It  woe  adrntelble  on  this 
ground  agatnat  the  other  deCmdanta  we 
hare  not  Anmd  It  neoeatary  to  ocniBld«r.  It 
will  be  obanred  that  It  waa  not  admitted 
as  evidence  on  any  of  the  iasnea  In  tbe  caa^ 
but  only  upon  the  preUmlnary  question 
whether  tbe  witneia  was  out  of  tbe  Jurisdic- 
tion of  the  court,  and  beyond  the  reach  of 
Its  process,  and  was  likely  to  remain  sa 
While,  in  order  to  wommt  tile  introduction 
of  tbe  teetlmony  of  an  absat  witness,  given 
on  a  former  trial.  It  Is  not  always  necessary 
tbnt  It  dkould  aiq;>ear  that  be  Is  actually  dom* 
idled  abroad,  yet  the  tajct  that  he  Is  is  the 
most  satlsfactoiy  evidence  that  be  Intends 
to  remain  abroad,  and  is  not  likely  to  return 
within  the  reach  of  process  of  the  court 
Whether  he  Intends  to  return  Is  a  fact  only 
positively  known  to  hlmseU,  and  upon  tliat 
question  bis  own  declarations  are  admls^- 
ble,  In  connection  with  other  evidence  of  the 
fuct  of  his  departure  or  absence  from  the 
state.  We  do  not  understand  that  tlie  com- 
petency  of  evld^ice  upon  a  preliminary  ques- 
tion of  this  kind,  which  la,  to  a  certain  ex- 
tent, addressed  to  tbe  sound  discretion  of 
the  court,  Is  governed  by  tbe  same  strict  rules 
which  apply  to  the  admission  of  evidence 
npou  tbe  Issues  in  the  case.  Anything  which 
will  reasonably  satisfy  tbe  court  that  the 
absent  wltoess  Is  not  likely  to  return  wlthlu 
the  jurisdiction  of  the  state  may  be  admit- 
ted.  See  Wyatt  v.  Bateman,  7  Car.  &  P. 

Austin  V.  Rumsey,  2  Car.  &  K.  738; 
also.  Prince  v.  Blackburn,  2  East,  250. 

2.  Under  the  assignments  of  error  the  sec- 
ond question  Is  not  really  In  the  case.  The 
court  allowed  Mary  McCarthy  a  life  estate 
In  nil  the  property  wtiicb,  according  to  the 
flnding  of  fact,  constituted  the  homestead  of 
her  husbaud  at  tbe  time  of  his  death,  and 
tbe  finding  of  fact  is  not  assailed  by  any 
sufficient  assignment  of  error.  The  widow's 
life  estate  was  limited  to  tbe  land  to  vrhlctx 
her  husband  was  entitled  as  a  homestead  at 
the  time  of  bis  decease;  and  his  right  was 
limited  to  the  land,  not  exceeding  tbe  stat- 
utoiy  area,  which  he  bad  deUlcnted  to  bome- 
■tead  purposes,  and  was  actually  occupying 
as  sueit  ut  the  time  of  his  decease.  In  this 
case  there  is  neither  finding  nor  evidence 
that  at  the  time  of  the  husband's  decease 
be  was  occupying,  as  a  part  of,  or  as  appur- 
tenant to,  bis  homestead,  any  more  land 
than  wliat  tbe  court  allotted  to  the  widow. 

Order  affirmed. 


FISK  V.  WESTOVBR. 
(Supreme  Court  of  South  Dakota.  Jidy  2B, 

1893.) 

Wain~-KnMmoir  thou  SBRrioa— HosasaiDiin 

Surroa. 

1.  Section  6274,  Comp.  Iaws,  povers  only 
the  snbject  of  the  immnnlty  of  witnesses  at- 
tending eomt  tnm  swice  of  pioosss,  and  does 

v.55K.w.nal4— 61 


not  asinnw  to  regulate  the  exemption  of  suit- 
ors. 

2.  A  Doaresident  initor,  cominir  into  this 
state  for  the  sole  aud  00)7  purpose  of  atteuding 
the  trial  of  bii  case,  such  ntteiidance  beiag 
shown  to  be  necessary,  is  priTilesed  from  serv- 
ice of  civil  process  while  romins  to.  retnrninK 
from,  and  attending  upon  the  court  for  the  pur- 

I  pose  of  such  trial. 

I     (l^llabus  bj  the  CoortO 

j  Appeal  from  circuit  court,  Hughes  coimty; 
j  H.  G.  FuUer,  Judge. 

I  Action  by  Robert  B.  Flsk  against  J.  Henry 
i  Westover.  From  a  Judgment  setting  aside 
I  the  service  of  snmmons,  plaintifl  appeals, 
j  Affirmed. 

[  shunk  &  Hutfwa,  for  aD^Uant.  Homer 
;  &  Stewart,  for  reqjiondent 

i 

i    KBIJjAM,  j.  TblM  Is  an  appeal  from  an 
I  order  of  the  drcnit  court  setting  aside  the 
'  service  of  a  summmia  iq;>on  defoidant  The 
!  affidavit  upon  which  tbe  motion  was  granted 
i  ahowB  that  tike  defokdant  (respond^t)  was 
I  a  re^dent  of  the  atate  of  IlUuoISi  tempora- 
;  rily  in  Hngliea  county,  Trtiere  tlm  service 
waa  mad^  for  the  parpoae^  and  only  for 
the  puxpoae^  of  attotdlng  the  trial  of  two 
certain  Casea  thai  pending  lu  said  court, 
wherein  respoi^ent  was  a  party,  and  testi- 
fying tlitfein.   That  his  presence  and  at- 
tendance  at  said  trials  as  a  party  were  nee- 
i  esaaiy  and  essential  to  the  safe  and  proper 
conduct  of  the  cases  and  the  protection  of 
Ills  Interests  therein,  and  tlmt  the  service 
was  made  during  the  time  be  was  in  attend- 
ance upon  court.   The  first  of  said  actions 
waa  tiled  on  the  20th  and  27th  days  of  Jau- 
naiy,  2801*  a  verdict  being  returned  in  fa- 
vor of  respondoit  on  tbe  latter  day.  Tiiat 
after  rerdict,  and  before  Judgment  was  en- 
tered thereon,  and  before  tbe  departure 
any  train  or  other  cmv«yance  by  irtiicb  re- 
spondent could  start  for  his  home,  tlw  sum- 
mons referred  to  was  served  upon  him. 
The  second  case  had  not  yet  been  reached 
for  triaL 

;  lliere  aeenia  to  be  Ho  question  about  the 
tactSi  nor  as  to  what  the  affidavit  ahowa  as 
to  the  circumstances  under  which  the  serv- 
ice was  made,  the  only  question  discussed 
oounsd  being  whether  tbe  aervioe  of  a 
summons  under  such  circumstances  should 
be  allowed  to  stand  anu  give  die  court  Ju- 
risdiction the  defendant.  Appellant 
quotes  three  sections  of  the  Compiled  Laws 
as  controlling.  Section  2505:  "In  this  ter- 
ritory there  Is  no  common  law  in  any  case 
where  tbe  law  Is  de<dared  the  Oodea. " 
8ectI<Hi  480S:  "No  statute  law  or  rule  la  oon- 
tlnned  In  force  because  it  is  otmalstent  with 
the  provisions  of  tlie  Oode  on  tbe  same  sub- 
ject; but  in  all  cases  provided  for  by  tbts 
Code  all  statutes,  laws,  and  rules  heretofore 
In  force  la  this  territory,  whether  om^t- 
ent  or  not  with  the  provisions  of  this  Code, 
unless  expressly  continued  in  force  by  It, 
are  repealed  and  abrogated."  And  sectloo 
6274:       witncM  ahaU  not  be  liable  to  ba 
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Bued  In  a  county  In  which  he  does  not  re- 
side bj  hehig  serred  with  a  sumnums  In 
Buch  county  while  going,  returning,  or  at- 
tMidlng  In  obedience  to  a  oubpoena-"  If 
Bald  section  was  Intended  to  cover  the 
whole  mbject  <tf  exemption  from  the  Berr- 
Ice  clTll  process  during  and  on  account 
o£  necessary  attendance  upon  court,  the  cor- 
rectness of  appdlant's  conduelons  could 
hardly  be  avoided;  but  we  do  not  thhik  It 
was.  It  only  touches  the  subject  of  Im- 
munity of  witnesses.  While  It  reduced  the 
common-law  prlvllc^  of  a  witness  to  a 
statutory  one,  It  left  that  of  suitors  unregu- 
^ted.  Solhlnger  t.  Adler,  2  Rob.  (N.  Y.) 
704.  It  must  have  been  within  the  knowl- 
edge of  the  leglBlatnre  that  some  privileges 
of  am  same  cliaracter  hod  almost  from  time 
Immemorial  been  accorded  bar  the  general 
law  to  flultors,  attorneys,  Judges,  and  other 
ofileera  In  actual  and  necessary  attendance 
upon  court;  and  althou^  tba  cases  have 
not  been  In  exact  harmony  as  to  what  cli^ 
enmstances  irould  Justify  such  Immunity, 
the  general  principle  Is  well  established,  and 
haa  been  declared  «nd  applied  In  cases  In- 
nnmeral^  Bespondoit  did  not  base  his 
motion  cm  the  ground  simply  that  he  was  a 
witness,  but  that  he  was  a  nonresident  suit- 
or, whose  rights  and  Interests  w^  then  be- 
ing litigated,  and  were  about  to  be  deter* 
mined  by  one  of  the  courts  of  this  state, 
and  that  it  was  essential  to  the  due  protec- 
tion of  such  rights  that  he  be  present  at 
the  trial.  In  a  few  instances,  immunity  bos 
been  denied  to  a  foreign  suitor  under  sucu 
circumstances.  Prominent  among  such  cases 
are  Bishop  v.  Vose,  27  Conn.  1,  and  the  more 
recent  case  of  Baldwin  v.  Emerson,  (R.  I.) 
15  AtL  Rep.  83.  CoDceming  Bishop  v.  Voee, 
sivra,  the  snpreme  court  of  Indiana,  in  Wil- 
son V.  Donaldson.  117  Ind.  361,  20  M.  B.  Rep. 
250.  soys:  "The  only  case  cited  by  the  ap- 
pdlant's  counsel,  which  directly  opposes  the 
opinion  which  we  accept  as  the  correct  one, 
is  that  of  Bishop  v.  Vose,  27  Conn.  1,  and 
that  dedsltm  Is  not  supported  by  authori^, 
nor  are  any  satisfactory  reasons  assigned 
for  the  conclusions  of  the  court"  Subse- 
quently the  United  States  circuit  court  for 
the  district  of  Connecticut  refused  to  apply 
the  rule  of  Bishop  v.  Vose  in  a  case  where 
the  foreign  suitor  thus  served  was  the  de- 
fendant The  reasoning  of  the  opinion,  how- 
ever, is  as  forceful  in  respect  to  one  party 
as  the  other.  It  says:  "The  inconvemence 
to  which  ptalntltFs  are  subjected  by  being 
compelled  to  sue  defendants  In  the  state  of 
wliich  they  are  citizens  Is  not  so  great  as 
to  Justify  the  allowance  of  obstructions  by 
means  of  legal  proceedings  which  will  pre- 
clude nonresident  suitors  from  giving  free 
and  unrestricted  attention  to  their  coses 
when  they  are  on  trial.  •  •  •  Hie  deci- 
sion Is  oonflned  to  a  nonresident  defendant 
because  the  supreme  court  of  Gonnectiont 
held  In  Bishop  v.  Voso,  27  Conn.  1,  that  a 
nonresident   plaintiff   was   not  protected 


vrtille  hi  attendance  npon  flu  trial  of  Us 
case  In  this  state  from  the  service  of  a  new 
writ  Iqr  sommons."  Sewlng-Bladi.  Oo.  v. 
Wilson.  01  Conn.  885.  ▲  penual  of  the 
cases  In  whldi  the  immunity  of  a  suitor  In 
attoidance  upon  ooort  has  been  dednred 
dWoaes  the  fact  Uiat  no  dlatinctkm  baa 
generally  been  made  betweoi  a  plaintiff  and 
a  defendant  The  reasoning  of  tiie  courts 
Is  as  applicable  to  me  as  to  the  other,  and 
the  rule  of  privilege  has  been  applied  indls- 
crimlnatdy.  Ex  parte  Hurst,  1  Wash.  C 
a  180;  In  re  Healey,  63  Vt  094;  lUtttaem 
V.  Titfts,  87  N.  T.  068;  Bank  t.  Amca, 
(Minn.)  39  N.  W.  Bep.  808;  Henegnr  v. 
Spangler,  29  Ga.  217;  Thompaon'B  Case,  m 
BCass.  428;  Small  t.  Mcmtsomtty,  23  Fed. 
Bep.  707;  MitcheU  T.  Circuit  Jnd«e»  68  SfidL 
541,  19  N.  W.  Bep.  17tf;  Palmer  v.  Bowan, 
(Neb.)  32  N.  W.  Bep.  210;  Ghrtotlan  t.  Wil- 
liams, as  Mo.  App.  297;  WItoon  t.  Donald- 
atm,  supra;  Andrews  r.  Lembeck.  (Ohio.) 
18  N.  B.  Bep.  483;  Pariwr  T.  Maroo,  13G  N. 
T.  080,  82  N.  B.  Bep.  fl60w  Tbe  dedflion  of 
the  court  below  was  In  accord  with  the 
greatiy  prepoadmttng  wel^t  of  aofliority, 
and  It  Is  affirmed.   All  tlu  Judges  ouicnr. 


LANTBY  V.  PABKBB. 

(Supreme  Court  of  Nebraska.  Jmie  28,  1893.> 
Advbbsb  PoBSESBioN— What  la — Coiaik  or  TiTut 

—  FOBSBUIOX  BT  AaSNT  —  LiMITATlOK  Of  Ac- 

noxR. 

1.  Where  land  is  espedally  adapted  to  the 
purposes  of  grazing  and  liar  growinK,  and  one 
daimlnff  ownership  thereto  has  every  year,  foe 
a  period  of  more  than  10  years,  cut  the  grass 
and  harvested  and  disposed  of  tbe  hay  from 
such  portions  of  the  land  as  its  character  per- 
mitted, so  uting  the  land  in  connection  witii. 
and  in  the  same  manner  as  he  used,  other  trscu 
owned  or  claimed  him,  and  adjacent  thereto, 
—there  being  at  different  periods  fences  or 

Slowed  strips,  not  entirely  Inclosins  the  whole, 
ut  of  such  a  diaracter  as  to  indicate  a  connec- 
tion betwerai  the  tracts, — and  where  the  person 
BO  u^ng  the  land  paid  all  the  taxes  thereon,  and 
at  iutervals  warned  off  trespaasers,  and  dis- 
trained cattle  thereon  found  gradns,  luM,  Uiat 
such  acts  constituted  actual,  contmuous,  no- 
torious, and  adverse  possesion  for  the  statotorr 
period. 

2.  A  tax  deed  pnrpOTting  on  Its  face  to 
convey  title  to  land,  although  void  for  failure  to 
complr  with  the  atatntes,  affords  color  of  title, 
under  the  general  statutes  of  limitations. 

3.  One  may  plead  adverse  possession,  and  is 
entitled  to  the  benefit  of  the  statute  relating 
thereto,  although  he  was  a  nouresident.  and  ab- 
sent from  the  state,  during  a  portion  or  all  of 
the  period  covered  by  his  possession.  I 

4.  The  possession  of  one's  agents  is,  fbr  tbe  I 
purpose  of  the  statute  of  limitations,  the  pos- 
session of  the  princlpaL 

(Syllabus  by  tbe  Conrt.) 

Commissioners'  decision.  Appeal  f^m  dis- 
trict coturt,  Douglas  county;  Wafcdey,  Judge. 

Action  to  quiet  title  by  Victor  O.  Lantry 
against  James  M.  Parker.  Defendant  had 
Judgment,  and  plaintiff  appeals.  Affirmed. 

Joseph  H.   Blair,   for  api>dlanL  I^k^ 
Hamilton  &  Maxwell,  for  appdlMk 
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IRVINE,  C.  Victor  G.  I^try  brought 
tbis  suit  in  the  district  court  of  Douglas 
county,  against  James  M.  Parker,  to  quiet 
bis  title  to  a  tract  of  land  designated  as 
"Outlot  215,"  In  the  city  of  Florence. 

In  this  petition,  plalntUZ  alleged  title  and 
possession  In  himself,  and  averred  that  the 
defendant  claimed  under  a  tax  deed  which 
was  vfAd,  and  emiveyed  no  title.  The  de- 
fendant, by  a  counterclaim,  alleged  title  in 
lilniaelf  by  adTerse  possession,  and  allege 
that  shortly  before  the  commencement  of 
the  suit  his  possession  was  forcibly  invaded 
by  agents  of  the  plaintiff.  The  prayer  was 
for  an  Injunction  restraining  the  plaintiff 
from  molesting  defendant  In  his  possession 
of  said  tract,  and  for  general  relief.  The ' 
district  court  found  all  the  issues  for  the 
defendant,  dismissed  plaintiffs  petitlcai, 
quieted  title  In  defendant,  and  enjoined 
pliUntlff  from  asserttng  any  interest  in  the 
property,  and  from  tnteit^QK  with  detoid- 
ant'8  possession. 

Several  qnestlons  are  presented  as  to  the 
ndmis^billty  of  the  evidence  offered  by 
plaintiff  to  establish  his  papw  title.  These 
questions  it  will  not  be  necessary  to  de- 
termine. In  Nebraska  the  law  is  settled 
that  the  operation  of  the  statute  of  limita- 
tions Is  to  vest  absolute  title  in  the  occu- 
puit,  when  he  has  maintained  an  actual, 
continued,  notorious,  and  adverse  posses- 
sion, under  claim  of  ownership,  for  the  stat- 
utory period.  Horbach  v.  Millw,  4  Neb.  31; 
GatUng  V.  Lane,  17  Neb.  77,  22  N.  W.  Rep. 
227.  And,  the  operation  of  the  statute  be- 
ing to  vest  title  in  the  occupant,  a  title  so 
acquired  may  be  made  the  basis  of  an  af- 
firmative claim  for  relief,  as  well  as  it  may 
be  Interposed  oa  a  defense.  Gregory  v. 
Langdon,  11  Neb.  166.  7  N.  W.  Sep.  Sn. 
If.  therefore,  the  trial  court  was  Justified 
la  finding  the  issue  of  adverse  possessloD 
for  the  d^endant,  the  nature  of  plaintiff's 
title  was  Immaterial,  and  the  decree  was 
right 

The  evidence  Is  in  Bome  respects  conflict- 
Ine,— so  much  so  that  a  finding  either  way 
upon  this  issue  would  probably  have  to  be 
sustained.  Upon  the  part  of  the  d^esidant 
the  evidence  tended  to  show  that  defend- 
ant commenced  to  use  the  land  In  1862  as 
a  pasture,  and  continued  such  use  until 
about  1870;  that  frcHn  that  year  he  had 
used  It  continuously  as  hay  land.  In  1874 
the  defendant  bought  the  land  at  tax  sale, 
Eind  In  1876  a  tax  deed  was  issued  to  him, 
the  deed  being  void  because  of  several  de- 
fects admitted  to  be  fatal.  Since  obtaining 
tbis  deed  the  evUlaice  toids  to  show  that 
svery  year  the  grass  has  been  cut,  by  Par- 
^er'a  agents,  upon  so  much  of  the  land  as 
[MTmltted  this  use;  that  the  land  Is  high, 
ind  somewhat  roofl^;  that  It  Is  partially 
surrounded  by  other  land  of  Parker's,  and 
that  all  this  land  Is  best  adapted  to  the  piu- 
r)oscs  of  grassing  and  growing  hay;  that  the 
particular  tract  in  controversy  has  been  so 


used  by  Poricer,  ccmdnuonsly,  In  tha  same 
manner  that  he  has  used  the  other  land 
owned  or  claimed  by  him,  adjacent  thereto; 
that,  while  the  particular  tract  has  never 
been  entirely  inclosed  by  defendant,  Par- 
ker has,  at  different  periods,  erected  fences 
and  plowed  strips  In  such  manner  as  to 
clearly  Indicate  that  be  was  treating  the 
land  in  connection  with  his  other  property, 
and  as  forming  a  portion  of  a  more  ex- 
tended tract  The  evidence  also  tends  to 
show  that  Parker  has  paid  all  the  taxes, 
and  baa  at  times  warned  herders  to  keep 
off  the  land,  and  has  dlstiHliwd  cattle  of 
others,  grazing  thereon. 

This  evidence  Is,  we  think,  sufficient  to 
justify  the  trial  court  in  finding  that  de- 
fehdant  had  the  notorious,  continuous,  and 
adverse  possession  of  the  land  for  the  stat- 
utory period.  The  law  does  not  require  that 
possession  shall  be  evidenced  by  a  com- 
plete incloBure,  nor  1^  persons  remaining 
continuously  upon  the  land,  and  constantly, 
from  day  to  day,  performing  acts  of  owner- 
ship thereon.  It  Is  sufficient  If  the  land  Is 
used  ccaitinnously  t(x  the  purposes  to  which 
it  may  be.  In  its  nature,  adapted.  In  the 
case  of  arable  land  it  Is  not  necessary.  In 
order  to  hold  possession,  that  one  should 
continuously  have  a  crop  In  the  ground.  It 
is  sufficient  if,  during  the  seasons  of  the 
year  when  crops  are  grown,  the  land  be 
used  for  that  purpose,  and  from  harvest  to 
seedtime  one's  possession  Is  not  interrupted, 
although  during  that  period  no  acts  of 
ownership  may  be  exerdsed.  So,  here,  we 
think  that  the  protection  of  the  grass  dur 
lug  the  growing  season,  and  the  cutting,  cur- 
ing, and  disposal  of  the  bay  at  the  proper 
periods,  constitute  actual  possession  In  the 
defoidant,  espedolly  when  taken  In  con- 
nection with  bis  using  It  In  like  manner  as 
the  surrounding  land,  and  his  acts  to  pre- 
vent its  use  by  othera. 

It  Is  said  that  the  evidence  does  not  show 
that  bay  was  cut  from  all  the  land,  and  that 
the  actual  possesion  exercised  cannot  be 
extended  by  construction  to  the  unused  por- 
tion, because  the  tax  deed,  void  on  Its  face, 
was  Insufficient  to  afford  color  of  title.  This 
question  has  already  been  settled.  The  case 
of  Suttcm  V.  Stone,  4  Neb.  319,  merely  holds 
that  a  void  tax  deed  will  not  support  the 
special  limitation  provided  by  the  revenue 
law,  and  to  the  same  effect  Is  the  case 
cited  by  plaintiff,  of  Redfldd  v.  Parks,  132 
U.  S.  239,  10  Sup.  Ot  Rep.  83.  In  OaUlng 
V.  Lane,  17  Neb.  77.  22  N.  W.  Rep.  227. 
and  In  the  same  case  on  rehearing,  17  Neb. 
80,  22  N.  W.  Rep.  468,  it  Is  distinctly  held 
that  a  tax  deed,  although  void,  does  c<mi- 
■tltate  c<dor  of  title  under  the  gmeral  stat- 
utes of  Umltatton. 

It  le  also  contended  that  tb»  defendant 
cannot  claim  the  benefit  ot  the  statute  be- 
cause he  has  redded  without  the  state  during 
nearly  the  whole  of  the  period  since  tbe 
tax  deed  was  obtained.   The  proof  shows 
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sach  to  b«  Oie  fact,  the  possession  being 
dirougti  defendant's  agents.  This  conten- 
tion Is  founded  npon  section  20  of  the  Code 
of  Civil  Procedure,  providing  that  if,  when 
a  cause  of  action  accruee  against  a  person, 
he  be  out  of  the  state,  the  period  limited 
for  the  commencement  of  the  action  shall 
not  begin  to  run  until  he  come  Into  13ie  state, 
and  if.  after  the  cause  of  the  action  accmes, 
he  depart  trom  the  state,  the  time  of  his  ab- 
sence shall  not  be  computed  as  any  part  of 
the  period  within  which  the  action  must  be 
brought 

Sectl<ni  IT  of  tttft  Code  proTlded  that  tbe 
absence  from  the  state,  death,  or  oUier  dto- 
ablllty,  <jt  a  nonreBldai^  diaU  not  operate  to 
extend  the  period  wltUn  whlcb  actions  In  rem 
shall  be  commenced  by  and  against  such 
nonresident,  or  his  representatlTes.  Section 
20,  therefore,  applies,  and  excludes  the  de- 
fendant from  the  boi^t  of  ttie  stattite,  m> 
leas  this  be  an  action  in  rem,  within  the 
meaning  of  section  17.  Section  77  of  the 
Code  of  CiTll  Procedure  proves  tliat  Bar- 
ice  may  be  made  by  publication  in  actions 
which  relate  to,  or  the  subject  of  wliicta 
Is,  real  or  pers(»uil  prop^-ty  In  this  state, 
where  any  defendant  has  or  claims  a  lien  or 
Interest,  actual  or  contingent,  therein,  or 
the  relief  demanded  consists,  wholly  or  imr- 
tlally,  in  excluding  him  from  any  Interest 
tiier^  and  such  defendant  is  a  nonresldCTt 
of  the  state,  or  a  foreign  corporation.  Tbe 
validity  of  this  statute,  as  sustaining  decrees 
In  suits  to  quiet  title,  was  affirmed  In  Watsra 
r.  Ulbrich.  IS  Neb.  188,  24  N.  W.  Rep.  732. 
It  has  also  been  affirmed  by  the  supreme 
court  of  the  United  States  In  Amdt  t.  Origgs, 
134  U.  S.  316,  10  Sup.  Ct.  Rep.  557.  In  the 
latter  case,  and  In  Pertclns  v.  Wakdian,  88 
Oal.  OSU,  25  Pac.  Rep.  51,  the  jurladlctton  of 
the  courts,  In  such  cases,  to  proceed  against 
nourecridenta  nprai  sorrice  by  publication,  Is 
based  upon  the  power  of  a  sovereign  state  to 
exercise  Jurisdiction  over  all  pn^rtj  within 
its  llmlta,  and  to  ad<q>t  socb  reasonable  leg- 
islation as  effectually  oiaUe  llie  courts 
to  rea-  h  out,  and  adjudicate  titles  to  such 
property.  In  the  California  case  it  is  said: 
"While  a  decree  quiettaig  title  to  not  in  rem. 
strictly  spealEing,  it  fixes  and  settles  tbe  title 
to  real  estate,  and  to  that  extmt  oerialnly 
partakes  <^  the  nature  of  a  Judgment  in  rem." 
Mr.  Justice  Brewer^  in  Amdt  v.  Ortggs,  says 
that  a  state  has  contnd  over  property  wltli- 
1n  its  limits.  "It  cannot  bring  the  person 
of  tbe  nonrertdent  within  Its  limits.  Its 
process  goes  not  out  b^ond  its  borders.  But 
It  may  determine  the  extent  of  his  tlUe  to 
real  estate  wlOiln  Its  limits.**  Upon  a  sim- 
ilar question  the  st^mne  court  of  Indiana 
says.  In  Easlg  v.  Lower*  120  laA.  238,  21 
N.  B.  Rep.  1090:  "While  the  decree  is  not 
tai  rem,  strictily  qpeaklng,  yet  It  most  be  con- 
ceded that  It  Axes  and  settles  the  title  to 
Hie  land  Oien  in  controversy,  and  to  that 


extent  partakes  of  the  nature  of  a  Judgmoit 
in  rem."  So  the  supreme  court  of  the  United 
States  in  Boswell's  Lessee  v.  Otis,  9  How. 
830,  said:  "A  bill  for  the  specific  execution 
of  a  contract  to  convey  real  estate  Is  not. 
Strictly,  a  proceeding  In  rem,  in  ordinary 
cases;  but  where  such  a  procedure  Is  author^ 
Ized  by  statute,  on  publication,  without  per- 
sonal service  or  process.  It  is  substantially 
of  that  character.**  In  Pennoy^  v.  Neff, 
05  U.  S.  714,  Mr.  Justice  Field  says:  "It  is 
true  that,  in  a  strict  sense,  a  proceeding  In 
rem  Is  one  takooi  strictly  against  property, 
and  has  fw  its  Object  the  dlq>ositlou  of  the 
property,  witbont  reference  to  the  title  of 
individual  dalmants;  but  In  a  large  and 
more  gmwal  sense  llie  terms  are  applied 
to  actions  between  parties,  where  the  direct 
object  Is  to  reach  and  dl^Mwe  of  property 
owned  by  thttn,  or  of  some  Intoest  therein. 
Such  are  cases  commenced  by  attachment 
against  the  pn^erty  of  debtors,  for  partltloa 
of  real  estate.  fore<dosing  mortgages,  or  en- 
forcli^  a  Um.  Bo  far  ss  faey  affect  property 
in  the  state  they  are  substantiaUy  proceed- 
ings in  rem,  tai  the  brosder  sense  which  vre 
have  mentioned.**  Under  seotionB  51  and  77 
of  the  Code,  our  statutory  actlim  of  eject- 
ment may  be  brought  against  a  nonreddent, 
and  service  obtained  by  puUicatlon.  These 
statutes  are  based  upon  the  same  principle 
as  Uiat  ndatlng  to  snlta  to  quiet  tlUe;  Tliey 
Are  valid  for  the  same  reasons,  and  the  nap 
ture  of  the  action,  when  service  by  publica- 
tion Is  resorted  to,  Is,  so  tar  as  this  discus- 
sion Is  concerned,  the  aame.  In  boUi  cases 
they  must  be  regarded,  so  far  as  the  adju- 
dication of  tlUe  Is  oonoetned.  as  actions  In 
rem.  The  6bJect  of  tbe  exception  to  the  stat- 
ntes  ot  limitations  ccmtahied  in  sectUn  20 
of  the  Oode  la  to  prevent  the  running  of  the 
statute  in  cases  where,  by  the  defendant's 
absoice  from  the  state,  plaintiff  Is  prevented 
from  bringing  his  suit.  He  Is  not  so  pre- 
vented, by  tbo  defOKtanfs  absence,  frum 
beghmlng  solti  ellliOT  to  quiet  title,  or  In 
ejectment,  and  the  reason  of  the  exception 
does  not  apply  In  such  coses.  Tbe  object  of 
the  proviso  quoted  from  sectltm  17  was  to 
prevent  a  too  general  q>pUcatlon  of  seotloa 
20,  and  to  iwnniT  the  statnto  to  run  In  those 
cases  where,  by  c<HistniCtiTe  service^  the 
plaintiff  might  proceed,  notwIttistandli«  d<»- 
fend ant's  abeence.  The  term  "actions  In 
rem"  was  evidently  used  In  sectlmi  17  la  tbe 
same  sense  In  which  the  courts  have  said 
Ibat  suits  to  quiet  title  npon  oonstmctlT* 
service  are  actims  tn  rem. 

We  IMnk,  thCTeftore,  tiiat  the  defendant 
was  entitled  to  the  benefit  of  the  stattite; 
and  the  trial  court  having  found,  upon  evi- 
dence sufflolent  to  snstein  tbe  finding;  that 
be  had  had  the  actual,  conttnoooi^  notorioust 
and  adverse  poesessitm  tor  the  stetatcny 
period,  tbe  Jndigmait  is  ■AiuMd.  Vtm  other 
ccHnmlarioners  concur. 
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JANES  et  ftl.  T.  HOWBLL  et  al. 
CBlQnme  Court  of  Nebraska.    June  29,  1893.) 
JunaiUHT— Vaoation— Falbitt  or  Abtdbn — 

MEXITOHIODS  OSFBySB. 

A  coart  of  eqnitr  will  not  raeate  a  jndff- 
ment  at  law  merely  on  the  groQQd  that  the  offi- 
cer's return,  that  he  bad  served  the  summoni 
on  the  defendant  to  the  judfrment  by  learlng  a 
cop7  of  the  process  at  tus  usual  place  of  r«ei- 
deoce,  was  falae.  It  must  also  be  averred  and 
proved  that  the  defendant  to  the  judgment  ha* 
a  meritoriona  defense  to  the  same. 
(SyUabaa  br  the  Oonrt) 

OonnnlsslonezB'  dedslon.  Appeal  from  dl»< 
trlct  court.  Dou^aa  counl^;  Wakel^,  Jndga. 

Suit  by  Oscar  F.  Janea  and  ottiers  against 
Samuel  J.  Howell  and  othen  to  Tacato  a 
Judgment  obtained  by  deTendanta.  Vxom  a 
decree  vacating  the  Jodgmott.  defendants 
appeal.  Reversed. 

Cornish  &  Bobe>tson,  for  appellants. 
Brown  &  Talbott,  for  appdUees. 

BAGAN,  G.  On  January  8,  1889,  the  ap- 
pellants recovered  Judgmrat  against  the  ap- 
pellees in  the  county  court  of  Douglas  coun- 
ty. The  return  of  Qie  summons  in  the  case 
is  as  follows:  "On  DecMnber  27,  1888,  I  re- 
ceived this  wtlt.  and  on  December  27,  1888, 
I  served  It,  by  living  a  cntifled  copj  at 
this  writ,  and  Indorsements  tberemi,  at  the 
usual  place  of  reatdeooe  of  O.  F.  Janes  and 
M.  E.  Janes,  the  d^endants.  in  Dm^las 
connty,  Nebraska.  George  KraU,  Oonstable." 
The  record  of  the  Judgment  in  the  county 
court  redtea:  "This  cause  came  on  for  trial 
to  Ute  conrt  •  •  *  Detoidants  did  not 
appear.  It  appealing  to  Uie  court  that  said 
defendants  bad  iMoi  dnly  served  with  snm- 
mons^  and  came  not,  default  was  madet" 
etc.  On  June  S,  1889,  the  appellees  filed  In 
the  district  conrt  of  Douglas  coontr  their 
petitl(Hi,  in  wlil<di  they  alleged  the  reeorery 
against  them  In  the  county  court  of  the 
aforesaid  Judgment;  that  during  the  montii 
of  January.  1889,  and  for  aome  time  previ- 
ous thereto,  they  resided  in  said  Douglas 
county;  and  that  they  had  no  knowledge 
of  the  commencement  by  the  said  Howell 
of  an  action  agalnat  than,  nor  of  the  reu- 
dltiw  at  a  Judgment  ther^n,  nntll  after  the 
same  was  rendered.  Itey  further  aver  that 
no  summons  Issned  In  the  case  was  served 
upon  them,  in  any  way  or  form  known  to 
the  law,  nor  was  thero  any  notice  of  any 
kind  i^ven  12tem,  or  sored  <m  them,  or 
eltliw  o£  them,  of  the  commencement  of 
Howell*8  action;  that  they  had  a  good  and 
valid  defense  thereto;  tiiat  they  had  no  ade- 
quate remedy  at  law.— and  prayed  that  said 
Judgment  In  favor  of  said  Howdl  might  be 
net  aside,  and  hdd  fbr  naught,  and  that  all 
the  proceedings  had  thereunder  ml^t  be 
set  aside  and  annulled.  Hie  district  court, 
by  Its  decree,  vacated  the  Judgment  and  the 
apiieUants  Inlng  the  case  ber& 

Tbe  decree  will  have  to  be  reversed  fbr 
flie  reason  that  thoe  Is  neither  pleading  nor 


proof  oa  the  part  at  fha  appelleea  that  (bey 
have  any  valid  defense  to  the  claim  on 
which  appelhmts*  Judgment  Is  based.  Tha 
petition  does  state  that  they  (the  appelleea) 
"have  a  valid  d^ensev"  but  this  Is  a  mere 
cwiclusloo.  Tbe  plea,  to  be  good  In  this  re- 
spect, must  set  out  what  the  defaise  Up- 
state the  facts,— so  that  the  conrt  can  det«p> 
mine  whether  the  facts  constitute  a  defoise. 
While  Hiere  is  some  conflict,  the  weight  of 
anthoEltT  undonbtedly  Is  that  a  conrt  of 
equity  will  not  enjoin  a  judguicnt  at  law 
merely  on  the  grovmd  that  the  process  in  the 
salt  In  which  the  Judgment  was  rmdered 
was  not  aerred  tm  the  d^e^ant,  or,  In 
other  words,  that  the  retain  ot  the  ofilcer 
as  to  service  to  In  fact  fblsa  To  Jnstt^ 
tha  interposititm  of  a  court  of  equity  in  such 
a  case,  it  must  be  furthw  shown  that.  If  the 
rdlef  sou^t  be  granted,  a  dlffermt  leeatt 
will  be  obtained  from  that  already  adjudged 
by  the  Judgmoit  alleged  to  be  ytM.  GolSMk 
T.  L^tch,  UO  111.  SM;  8  Pom.  Eq.  Jur.  | 
IIM,  notCi  and  cases  there  cited.  It  is,  how- 
ever, the  settled  law  of  thto  sjtata  that  a 
court  at  equity  win  not  set  aMde  a  Jndgmuit 
at  law,  regular  on  Its  face,  when  It  Is  not 
shown  that  the  Judgment  was  rendered 
when  no  cause  of  action  existed.  Osbom 
V.  Oehr,  29  Neb.  6S1.  46  N.  W.  Bep.  84.  The 
decree  at  the  district  court  Is  reversed,  and 
the  cause  remanded  for  further  proceedings 
In  aca>rdance  with  this  opinion.  Judgment 
accordingly.  The  other  commlssiooeEs  con- 
cur. 


HOt-DEN  V.  CUKRT  et  aL 
(Snpreme  Court  of  WiscoDsin.  June  21,  1893.) 
iHrntTS— Aqbnts— GuARi>iAX— Appoihtmute— 

POWBH— ACTIOH  on  BOITD— EVIDSKCB. 

1.  Infiints  are  not  oompetent  to  appoint 

"  ^^nder  Sanb.  &  B.  St.  SS  3906.  4013,  pro- 
viding  that,  before  appointinf;  any  pennon  guard- 
ian of  a  miuor,  the  conrt  shall  require  him  to 
give  a  bond,  which  shall  not  be  deemed  suffi- 
clHit  unless  It  shall  have  been  examined  and 
approved  by  the  Jndge,  and  his  approval  tu- 
dorsed  thereon  in  writing,  parol  evidence  la 
not  admissible  that  the  judge  orally  ai^iated 
a  Emardian.  and  approved  hte  bond,  prior  to  the 
time  the  records  show  anch  appomtment  and 
approval. 

3.  The  agreement  of  a  perron,  before  being 
appointed  guardian  of  an  infant,  to  take  an  or- 
der of  an  administrator  in  payment  of  the  in* 
fant's  claim,  does  not  bind  the  infant,  or  pre- 
vent an  action  on  the  administrator's  bond  for 
the  amount  of  the  claim. 

4.  In  an  action  on  the  bond  of  an  admin- 
istrator de  bonis  non,  parol  evidence  is  not  ad- 
misnble  that  he  received  only  a  certain  amonnt; 
but  the  Jadgment  of  the  conrt  on  the  account- 
ing by  him,  charalng  him  with  a  eertaia  larger 
amonnt.  la  conclnaive. 

Appeal  from  drcnlt  court,  Iowa  coimty; 
George  dementaon.  Judge. 

Action  by  Alice  Holden  against  William  H. 
Onrry  and  others.  Judgment  for  defendants. 
Flalntlfr  appeala  Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  FINNEY,  Ju 
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nils  action  was  brought  against  the  defend- 
anta  as  snretles  on  the  bond  of  one  Pannalee, 
aa  administrator  de  bonis  non  of  the  estate 
of  Martin  Fhelan,  deceased,  to  recover  the 
Bom  of  one  twenty-fifth  part  of  ^7,530.10, 
being  the  sum  of  $301.20,  ordered  by  the 
county  court  to  be  paid  to  the  plaintiff,  as  one 
of  the  distributees  and  of  kin  to  the  de- 
ceased, November  11,  1884.  Marttn  Pbelan 
died  Intestate,  leaving  as  bis  helra  at  law 
his  brothers.  Joseph  Phelan,  Richard  Fhe- 
lan, and  Jni:)i's  Phelan,  and  Julia  Fhelan, 
a  niece,  each  entitled  to  one-flfth  of  his  es- 
tate, and  five  nephews  and  nieces,  entitled 
to  another  fifth,  or  one  twenty-fifth  each, 
and  the  plaintiff  was  one  of  the  latter  num- 
ber. William  T.  Henry  was  appointed  ad- 
ministrator of  his  estate,  partly  admhilstered 
the  estate,  and  died  July  2,  1883.  The  said 
Formalee  was  appointed  administrator  de 
bonis  non  October  2,  1883,  the  defendants 
becoming  sureties  on  his  bond  as  such.  The 
account  of  Henry  as  such  administrator,  and 
also  the  account  of  Pannalee  as  administra- 
tor de  bonis  non,  were  filed  for  settlement, 
and  an  application  for  assignment  of  the  res- 
idue of  the  estate  was  heard  upon  notice; 
and  a  decree  was  made  thereon  November 
11,  1884,  from  whicb  It  appeared  that  the 
re^ddne  in  the  hands  of  Henry,  at  the  time 
of  his  death,  was  $12,785.85.  and  that  said 
Pannalee  was  chargeable,  as  admlnlstrattH- 
de  bonis  non,  with  that  sum,  and  tibat  the 
residue  In  hia  bands  was  $7,580.^,  one 
twenty-fifth  part  of  which  was  assigned  to 
the  plaintiff,  who  wltb  her  brother  Joseph 
and  her  sister  Johanna  were  each  ^titled  to 
a  like  amount,  and  were  tiien  minora.  Joseph 
Phelan,  one  of  the  brothers  of  the  deceased, 
entitled  to  one-fifm,  or  $1,503.50,  bad  been 
paid  Henry,  aa  administrator,  $2,500.  for 
which  he  held  his  receipt,  being  a  sum  In 
excess  of  bis  share,  of  $896.50,  and  this  re- 
ceipt was  handed  over  to  Parmalee  as  ad- 
ministrator de  bonis  non,  and  appears  to 
have  been  received  by  him  as  an  asset  of 
the  estate,  and  be  was  charged  1^  the  county 
court  therewith  in  his  final  account  On  the 
14th  of  November.  1884,  Richard  Phelan, 
one  of  the  brothers  ot  the  deceased,  gave  to 
Parmalee  a  receipt  stating  that  he  had  re- 
c^ved  of  tiie  latter,  "aa  administrator  de 
bonis  non  of  Hba  estate  of  Martin  Phdan, 
deceased,  the  sum  of  one  thousand  five  hun- 
dred and  three  doUaia  and  fifty  cents;  It 
being  the  full  share  of  aald  estate,  In  Its 
final  distribution,  coming  to  me,  as  per 
final  Judgmrait  in  tiie  settlranent  of  said  es> 
tate.'*  This  appears  to  have  bem  for  the 
amount  required  to  be  paid  under  the  Jadg<- 
ment  to  the  three  minora  laat  above  named. 
The  evldcnceshows  that  it  was  then  Intoided 
to  have  suld  Itlchard  Fhelan  appt^ted  tb^r 
guardian,  so  aa  to  comi^e  the  dlstrtbutlon 
tlras  adjudged.  On  the  17th  day  of  the 
same  month.  Parmalee  gave  an  order  to  said 
Richard  Phelan,  directed  to  tbe  brother 
Jos^h  Phehin,  who  bad  received  $09050 


more  than  bis  share,  saying  to  hhn  that  "Rich- 
ard having  assumed  tbe  said  sum  of  $906.50 
In  his  handa,  over  and  above  his  said  share, 
that  he  should  settle  with  him  for  that 
amount"  On  the  24th  of  the  same  month. 
Richard  Phelan.  as  guardian  of  the  plaintiff, 
gave  a  receipt  to  said  Parmalee,  as  adminis- 
trator de  bonis  non,  for  the  sum  of  $300.70; 
"being  for  the  full  share  of  said  estate,  In 
Its  final  distribution,  coming  to  ber,  aa  per 
final  judgment  In  the  settlement  of  said  es- 
tate." Richard  Phelan,  flamiining  to  be  guard- 
Ian  for  said  three  minors,  had  taken  of  Par- 
malee said  order  on  Joseph  Fhelan  for  the 
amount  of  their  three  shares,  and  for  an- 
other small  sum  due  to  another  distributee, 
and  the  question  was  wheth«*  this  transac- 
tlen  was  a  valid  payment  and  satisfaction 
of  the  share  sued  for  by  the  plaintiff;  It 
being  denied  that  Richard  Phelan  was  such 
guardian  of  the  plaintiff  as  he  assumed  to 
be,  or  that  he  had  any  authority,  aa  guardian 
or  otherwise,  to  receive  said  order  of  Panna- 
lee on  Joseph  Fhelan  hi  payment  of  the 
amount  adjudged  to  be  paid  her  by  Parma- 
lee as  administrator  de  bonis  non.  After 
Pannalee's  death,  by  order  of  the  court,  the 
plaintiff  having  demanded  said  sum  of  9301.- 
20  of  Parmalee's  sureties,  she  obtained  leave 
to  sue  OD  his  bond  for  the  amount  There 
was  no  claim  ttiat  she  had  been  paid  In  any 
other  way  than  the  receipt  by  her  guard- 
Ian  aa  above  ot  the  order  on  Joseph  Phe- 
lan. It  appeared  that  this  order  was  never 
paid,  and  Joseph  Phdan  refused  to  accept 
it  On  tbe  same  day  when  Rlchaid  Phelan 
gave  Parmalee  tbe  first  receipt  as  above 
stated.  November  14^  1B84,  be  filed  bis  peti- 
tion to  be  SMKMnted  aa  guardian  of  said 
three  minor  heirs;  and  eTidrace,  against 
plaintiff's  objection,  was  given  to  show  tliat 
at  th»  aame  time  he  toidered  to  and  1^ 
with  the  county  Judge  his  bond,  with  sure- 
ties, bearing  tike  same  date,  but  the  bond  waa 
not  filed  until  the  12th  of  January  next  there- 
after, when  Richard  Phelan  was  appointed 
such  guardian,  and  letters  were  Issued  to 
him,  bearing  that  date;  tiiat  said 
petition  and  bond  wwe  so  presented  the 
county  Judge  said  that  they  were  right  and 
he  was  appointed  guardian.  Evidence  was 
given  to  show  that  Richard  Phelan  agreed 
to  accept,  and  did  accept  the  (urder  <tf  Par- 
malee on  Joseph  Phdan  m  paymoit  of  thdr 
dlstrlbntire  diaree.  but  this  was  befote  the 
app<^tmait  was  actaaUy  made;  that  slaco 
then  DotUng  had  occurred  or  been  done 
about  it  It  appeared  that  Joaeph  Rielan 
and  RIdurd  Pbelan  had  real  estate  for 
some  considerable  time  thereafter  in  Iowa 
county,  uiKm  which  they  received  rents; 
that  It  had  been  snbseqiiaitly  aM  and  dla- 
posed  of.  It  was  not  dalmed  that  Pannalee 
had  been  notified  of  the  mmpayment  of  tUs 
order  on  Joaeph  nielan.  Tlie  detaidaiits 
offered  to  prove  tliat  H^iry,  wldle  acting  as 
administrator,  received  all  the  property  of 
the  Pbelan  estate,  except  the  aum  ai  $30  re- 
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ceired  by  Fonnalee;  that  the  latter,  owing  i 
to  bis  relations  with  Mr.  HeiU7,  but  not  be- 
cause he  was  lesally  bound  to  do  so.  as- 
sumed to  pay  the  amount  that  appeared  to 
be  due  from  Henry  In  the  settlement  of  bis 
account,  altbougb  he  did  not  actually  re- 
ceive the  assets  belonging  to  the  estate,  ex- 
cept said  950;  and  that,  therefore,  the  sure- 
ties were  only  bound  for  the  latter  amount 
This  eridence  was  excluded.  At  the  re- 
quest of  the  plaintiff's  counsel  the  court 
charged  the  jury  that  the  order  given  by 
Parmalee  to  Richard  Ptaelan  on  Joseph  Pbe- 
Ian,  If  not  Itself  paid,  did  not  constitute  a 
payment  of  the  amoimt  due  to  the  plaintiff 
on  the  settlement  of  Martin  Phelan's  estate, 
unless  received  by  Richard  Phelan  under  an 
express  agreement  to  accept  it  as  absolute 
payment,  but  refused  to  Instruct  the  Jury 
that  Richard  Phelan,  as  guardian  of  the 
plaintiff,  had  do  right  to  accept  of  an  order 
on  Joseph  Phelan  as  payment  of  the  amount 
due  his  ward,  unless  the  same  was  author- 
ised by  the  plaintiff,  or  subsequently  ratified 
by  her,  and  that  such  assent  or  ratification 
would  only  be  made  after  she  became  of 
age,  and  also  refused  to  direct  ^e  Jury  to 
return  a  verdict  In  favor  of  the  plaintiff  for 
the  smn  of  $301.21,  with  interest  The  court 
stated  that  the  question  to  be  determined 
was  whether  the  9300.70,  for  which  the  re- 
ceipt In  evidence  was  given,  should  be 
charged  to  her,  because  paid  to  one  who  act- 
ed as  her  agent,  and  really  was  her  guardian 
some  few  weeks  afterwards,  and  continued 
to  be  such  until  ^e  became  of  age;  that  the 
question  to  be  determined  was,  viewing  all 
the  circumstances  In  the  case  when  this  mat- 
ter was  adjusted  between  Mr.  Parmalee  and 
Richard  Phelan,  did  the  latter  receive  this 
utder  for  $906.00  upon  his  brotlier  Joseph 
Phelan,  in  New  York,  as  an  absolute  pay- 
ment of  the  amount  due  to  his  wards?  Did 
he  receive  it  with  the  purpose  and  ex[>ecta- 
tlon  of  looking  to  his  brother  Joseph,  and 
to  blm  wholly  and  only,  for  the  payment  of 
Ibis  sum?  If  he  did,  the  plaintiff  could  not 
recover.  If  be  did  not  their  verdict 

should  be  in  favor  of  the  plaintiff,  for  the 
amount  claimed,  and  Interest  from  November 
11.  11S4.  Referring  to  the  f^ct  that  Joseph 
Phelan  had  property  In  Wisconsin,  the  court 
told  the  jury  that  there  was  "no  question 
but  what  Richard  Phelan  could  have  brought 
an  action  against  him  in  the  courts  of  this 
state,  and  compelled  the  payment  of  the 
amount  of  the  order  to  him,  as  the  guardian 
of  his  wards,  but  be  did  not  see  proper  to 
take  that  course.  Now  the  land  is  gone, 
the  personal  property  Is  gone,  and  this  claim 
is  presented  to  the  court  as  a  claim  that 
should  be  paid  by  the  sureties  of  Mr.  Par- 
mnlee,"— and  that  the  Jury  were  to  decide 
whether  It  should  be  or  not  The  Jury  found 
for  the  defendants,  and  a  motion  for  a  new 
tzinl  was  made  on  tbe  ground  of  the  admis- 
sion of  Improper  evidence,  objected  to  by 
tin  plalnMff,  for  the  refusal  of  Instructions 


I  asked,  and  for  error  In  the  instructions  giv- 
en, and  because  the  verdict  is  contrary  to 
law  and  contrary  to  the  evidence.  The  mo- 
tion was  denied,  and  tbe  plaintiff  appealed 
from  the  Judgment  against  her  for  costs. 

John  F.  Grace,  Olin  &  Butler,  and  t^don 
J.  Gassodoy,  for  appellant  J.  M.  Smith  and 
Spensley  &  Mollleon,  for  respondents. 

PINNET,  J.,  (after  stating  the  facts.)  Un- 
less the  plaintiff  Is  concluded  by  the  action 
of  Richard  Phdan  in  agreeing  to  accept  aud 
in  accepting,  the  order  of  Parmalee  on  Joseph 
Phelan,  for  $996.60,  In  payment  and  satis- 
faction of  the  distributive  shares  of  tbe 
three  minors,  the  plaintiff  and  her  brother 
and  her  sister.  In  tbe  estate  of  Martin  Phelan, 
deceased.  It  Is  plain  that  the  defendants  bad 
no  defense  to  the  action,  and  the  circuit 
court  should  have  instructed  tbe  Jury,  as 
requested  by  the  plaintiff,  to  find  a  verdict 
in  favor  of  the  plaintiff,  tor  the  full  amount 
of  her  clabn.  The  uncontroverted  evtdenos 
shows  that  when  the  transaction  between 
Parmalee  and  Richard  Phelan,  relied  on  as 
a  defense^  took  place,  the  latter  was  not 
the  lawfiilly  appointed  guardian  of  tbe  plain- 
tiff, or  of  her  brother  or  sister,  ftM*  all  of 
whom  he  assumed  to  act  He  was  not  their 
agent  because,  by  reason  of  their  infancy, 
they  were  not  oompetoit  in  law,  to  appoint 
an  agent  There  is  no  evidence  to  show 
that  after  tbe  appointment  of  Richard  Phe- 
lan as  their  guardian,  January  12,  18S5,  tbey 
ever,  in  any  way.  ratified  or  cmflraied  what 
he  had  previously  attnnpted  to  do  In  their 
b^alf,  nor  that  he  assumed  In  any  way  to 
negotiate  or  deal  with  Parmalee  In  respect 
to  tbe  order. 

1.  A  guardian  of  a  minor  derives  his  au- 
thority entirely  from  the  act  of  the  court 
appointing  him  such,  and  this  must  be  evi- 
denced by  matter  of  record,— by  tbe  record 
of  tbe  court.  The  appointment  Ciinnot  be 
shown  In  part  by  the  record,  and  In  part 
by  matter  in  imls;  and.  of  necessity,  tbe 
record  Itself  Is  tbe  sole  and  conclusive  evi- 
dence of  the  fbct  and  cannot  be  contra- 
dicted or  varied  by  parol  evidence.  It  Im- 
ports absolute  verity,  and  no  allegation  can 
be  admitted  against  It  The  statute  provides 
that  "before  appointing  any  person  guardian 
of  a  minor,  the  court  shall  require  such  per- 
son to  ^ve  bond  to  the  minor,  In  such  sum, 
and  with  such  sureties,  as  the  court  shall 
designate  and  approve,  conditioned"  as  In 
tbe  statute  prescribed.  Sanb.  &  B.  St.  I 
3066.  And  by  section  4013  it  Is  provided 
that  "no  such  bond  shall  be  deemed  suffi- 
cient unless  It  shall  have  been  examined 
and  approved  by  tbe  county  Judge,  and  his 
approval  Indorsed  thereon  In  writing,  and 
signed  by  him."  All  the  prescribed  condi- 
tions of  the  bond  are  proBi»ectlve,  and  none 
of  them  have  any  relation  to  what  has  oo- 
curred  in  the  past  The  bond  is  therefore 
no  protection  or  security  to  the  ward  tor 
any  Interference  or  iu  termed dllng  with  bis 
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property  by  his  guardian  before  he  was  ap- 
pointed such.  The  erldence  tiiat  the  county 
judge  verbally  announced  his  sntisfactton 
with  Richard  Phelan's  bond,  and  that  be 
was  appointed  guardian  of  these  minors,  was 
Improperly  received  to  vary  and  contradict 
the  record.  It  was  not  competent,  by  such 
means,  to  carry  back  the  authority  con- 
ferred on  the  guardian  by  an  appointment 
which  the  record  dedarea  was  made  Jan- 
uary  12,  1885,  ht  purauaoce  of  a  tMind  filed 
and  approved  on  the  same  day,  to  sanction 
acts  and  transactions  of  the  giurdlan  oc- 
curring In  the  previous  November,  when  he 
was  not  their  guardian,  and  for  the  doing  of 
which  Improperly  the  bond  actually  given 
afforded  them  no  security  whatever. 

2.  appointment  of  Richard  rhelan  as 
ffuurdlan.  January  12,  1885.  could  not  relate 
back  so  as  to  validate  acta  done  by  him  In 
relatlcm  to  the  property  and  estate  of  his 
wards  previous  to  such  appointment,  and 
whM  h«  had  116  authorltar  over  them.  Hunts- 
man v.  Fish,  86  Bilnn.  148.  30  N.  W.  Rep. 
406;  WisweU  r.  WUwell,  35  Minn.  371.  29 
N.  W.  Rep.  166.  Hie  fraudulent  or  mistak- 
en representations,  even,  of  one  who,  with- 
out authority,  assumes  to  act  as  guardUm 
toe  an  Inftint,  afford  no  foundation  for  an 
equitable  estf^pel  ngalnst  the  Infant,  or  his 
gnardiaU  subBequendy  appohited.  so  as  to 
bind  the  Infant,  or  chai^  his  property. 
Sherman  v.  Wrl^t,  49  N.  Y.  228.  And.  if 
the  same  party  is  appointed  guardian,  his 
lights  and  authority  as  such  are  the  same  as 
of  one  appointed  who  had  made  no  such 
represoitatlons.  The  case  of  one  acting  as 
guardian  for  an  infant,  without  authority, 
Is  not  analtqpnis  to  that  of  an  executor  de 
8on  tort,  or  of  acts  done  by  an  cixecutor 
or  administrator  before  letters  are  iBsned 
to  him,  as  no  one  can  make  himself  guard- 
ian, for  any  purpose,  by  wrongfully  inter- 
meddling with  the  property  or  affairs  oi  an 
Infant.  The  doctrine  of  relation  is  an  eq- 
uitable one,  and  appllee,  in.  order  to  sup- 
port a  Just  title,  as,  where  the  proceedings 
necessary  to  vest  or  create  it  consist  of  sev- 
eral  steps  or  acta,  all  of  them  wUl  have 
reference.  In  point  of  time,  to  the  principal  or 
substantial  part  of  the  transaction.  It  will 
not  be  applied  so  as  to  work  wrong  or  in- 
Jttstioe.  As  the  transaction  by  which  It  Is 
claimed  Richard  Phelan  agreed  to  take  or 
did  take  the  order  of  Pannalee  on  Joseph 
Phelan  in  payment  of  the  distributive  share 
of  the  plalntllT  in  MarUn  Phelan's  estate, 
with  which  Parmnlec  was  charged  by  the 
Jndfiment  of  the  coun^  court,  was  without 
any  authority,  and  void  as  against  her,  It 
was  a  matter  of  no  conoem  to  her  what 
became  of  the  property  or  estate  in  Wis- 
consin of  either  Richard  or  Joseph  Phelan, 
and  the  circuit  court  erred  In  leaving  It  to 
the  jury  to  find  whether  the  plaintiff's  claim 
Should  be  paid  by  the  defendants  or  not 
Upon  the  plain  and  tmdlsputed  facts  the 
plaintiff  was  entitled  to  recover  her  de- 


mand, with  faiterest  It  was  fmmatolal  that 
Richard  I^elan  agreed.  If  mob  was  the  fact 
befbre  he  became  guardian,  to  take^  and 
bad  In  fact  taken,  the  order  to  qwatiCT,  as 

payment. 

3.  Hie  offer  of  thft  defimdants  to  irtiow  that 
Parmalee  never  received,  to  fact,  but  $50 
of  the  property  and  estate  of  Martin  IlieLin. 
deceased,  was  Inadmlsrtble.  nie  drcoit 
court  propMiy  held  that  the  Jndgmoit  of 
the  county  court,  chai^ng  Parmalee  as  sA- 
mtoistrator  de  bonis  non,  as  already  stated, 
was  In  ttls  action  eondusive,  as  against  his 
snretlesL  Heard  v.  Lodge.  20  Pick.  98.  This 
Is  the  necessary  result  of  the  oonditkms  of 
the  bond.  For  the  reasons  stated  the  jndg- 
ment  of  the  circuit  court  must  be  reversed, 
and  a  new  trial  had. 

The  Judgment  of  the  dfoolt  court  te  re- 
veraed,  and  the  cause  Is  remanded  tor  a 
new  trIaL 


UASTINOS  V.  THOMPSON. 
<8upreme  Oomrt  of  Mtainesota.  July  14,  JBO&.> 

Fbohissokt  Note— Wbat  Conbtitctbs. 

The  fact  that  an  iQBtrument  for  the 
payment  of  a  specific  sum  of  money  U  made 
myabie  with  current  exchange  on  a  place  othw 
than  the  place  of  payment  does  not  prevent  it» 
being  a  promiasory  note. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Dakota,  emu- 

ty;  Orosby,  Judge. 

Action  by  Henry  G.  Hastings  against  A. 
J.  W.  IhompscHL  D^endant  tuid  Judgnmitr 
and  plaintiff  appeals.  Reversed. 

H.  V.  Rutherford,  for  appelant  Stringer 
&  SeynHMir,  for  respondent 

MITCHELL,  J.  The  Mily  potot  raised  <h> 
this  aiq;)eal  is  whether  the  tostruments  sued 
on  are  promissory  notes,  for,  If  they  are, 
they  are  unquestlociably  negotiable  tinder 
the  kw  merchant  They  are  promises  to 
pay  specified  sums  of  mcmey  to  St  Paul, 
"with  current  exchange  on  New  Toric  dty;" 
and  the  <mly  question  Is  whether  this  pro- 
vision as  to  excdumge  rendeis  the  sums  re- 
qtiired  to  discharge  them  uncertain,  withto 
the  meaning  ot  the  familiar  rule  that  one 
of  the  essential  qualities  of  a  proinlasory 
note  Is  that  the  an  ount  to  be  paid  must 
be  fixed  and  certain,  and  not  contingent. 
In  the  definitions  of  a  promissoiy  note  or 
bill  of  exchange  it  Is  gen«ally,  if  not  al- 
ways, stated  that  the  amount  necessary  to 
discharge  it  must  be  ascertainable  fronu  the 
face  of  the  paper  itself,  without  having  to 
refer  to  any  extrinsic  evidence.  Construing 
this  definition  literally,  it  must  bo  admitted 
that  the  Instruments  to  question  do  not 
strictly  fall  withto  It,  for,  of  coarse,  extrin- 
sic evidence  must  be  resorted  to  to  order 
to  ascertato  the  rate  of  exchange  at  a  glvra 
time  between  two  plaoea  Upoa  ezamliuition 
oC  the  reports  and  text-booka  It  Is  «it]^tUng 
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how  Uta«  direct  anthoiltjr  of  any  value  la 
to  be  found  as  to  the  effect  of  the  adiiltlon 
of  such  a  provision  to  an  instrument  tor 
the  paymfflit  of  money.  Daniel,  Randolph, 
and  Tledman  state  In  general  that  such  a 
prorislcMi  does  not  affect  the  commercial  or 
uv^tiable  character  of  the  paper,  but  none 
of  tbein  dlscuas  It  at  any  lenfith,  and  all 
of  them  treat  ot  the  Question  as  if  It  only 
wmt  to  the  negotlabiUty  of  the  InBtnuoenti* 
whereas  the  real  questicMt  lies  back  of  that, 
and  Is  whether  tbsj  are  promlaaocy  notes 
or  blUs  of  ochance  at  all.  Tied.  Ccon.  Pa- 
per, i  L'ba;  Band.  Gun.  Paper,  |  200;  Dan- 
iel, Xcg.  Inst  i  M.  W*  have  found  no 
Kngllah  ease  directly  In  point,  and  none 
bearing  on  the  question,  except  Pollard  t. 
liiurries,  8  Bos,  &  P.  835,  where  auoh  an  ixw 
strum eut  was  declared  cm  as  a  promissory 
notft  If  the  question  was  authorltatlTely 
settled  In  the  leading  oommwoial  states  of 
the  Uidon  or  In  the  fedwal  courts,  we  would 
be  Inclined,  ftor  Use  sake  of  nnifMmity,  to 
follow  tta^  dedsbms;  bat  we  baro  been 
unable  to  find  that  the  sapreme  oonrt  of 
the  United  States,  or  of  either  MoaaachUr 
setts.  New  Tork,  or  Penni^lvania,  baa  ever 
passed  upon  the  qisestLon.  The  only  cases, 
state,  federal,  or  ookmial,  which  wo  have 
found  which  may  be  craisldwed  as  having 
paaaed  on  the  question,  are  the  following, 
which  may  be  cAsasIfled  thus:  That  such  lu- 
Btrmuents  ore  not  promissory  notes:  Lowe 
Bliss,  21  la  168;  Kead  t.  MoNuUy,  12 
Uloh.  Law,  415;  Bank  t.  Strother,  28  S.  a 
OOJr,  6  S.  E.  Bep.  813;  Palmer  t.  Falm»- 
stoOk,  0  U.  a  a  P.  172;  Saxtoa  r.  Steroi- 
aou.  23  U.  a  a  P.  603;  Bank  t.  NewklA. 
2  MUflB,  412;  Bank  t.  Bynum.  81  N.  a  21; 
Bussell  T.  Kossell.  1  MacArthnr,  203;  Flta- 
harrls  v.  LeggBtt,  10  Ma  App.  620;  Huj^tt 
T.  Johnatm,  28  £^  Bepw  805;  Bonk  t.  Mo* 
Mahon.  38  Fed.  Bep^  283.  That  sudh  instru- 
menta  are  pmulssuy  notes:  Smith  r.  Kwr 
dall,  9  lOloh.  212;  Johnson  t.  VtiAAe^  16 
Miota.  286;  Leggett  t.  Jones,  10  Wis.  35; 
MoEgan  V.  Edwaxda^  53  Wis.  609,  11  W. 
Rep.  21;  Biadl^  t.  LUl,  4  Bias.  473.  In 
Tery  few  ot  these  oases  la  the  questfcHi  di^ 
cusued  at  any  length,  or  considered  on  prin- 
ciple. Some  of  them  were  decided  by  coarts 
of  iufeilor  Jurisdlotlini,  and  in  others  the 
remarka  of  the  court  were  obiter.  Many 
of  those  which  hold  that  such  instruments 
are  not  promissory  notes  rest,  without  dla- 
cusdoQ,  upon  a  strict  literal  construction  ot 
the  nde  that  the  sum  to  be  paid  must  tip- 
pear  from  the  ftice  of  the  paper  without 
resort  to  extiindc  evidence.  About  the  only 
cases  where  the  qoestlim  Is  discussed  at 
any  Imgth  upon  principle  or  authtMrlQr  are 
Smith  T.  Kmdall.  Bradley  r.  LUl,  Morgan 
Bdwanla,  and  Bank  MoMabon, 
In  view  of  thla  state  ot  the  dedelons^ 
while  In  mwe  numbers  the  dedded  w^ght 
cdC  anUwritf  may  be  in  faror  Ibe  con- 
tentfcm  of  the  defendant,  we  feel  at  liberty  to 
dedde  tlie  questUm  In  the  way  we  deiom 
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most  In  accordance  with  principle  and  busi- 
ness usages,  and  in  accordance  with  the 
rule  which,  In  view  of  such  usages,  the  lead- 
ing oourts  of  the  country  are  most  likely  to- 
finally  settle  down  upon.  The  following  are, 
in  Iwlef,  ttie  ocoialderatlons  which  have  led 
us  to  the  conclusion  that  such  lustnuueut* 
ought  to  be  held  to  be  promlwoiy  notes  un- 
der the  law  mendiant: 

1.  The  reason  and  j^urpoee  of  the  rule 
that  the  sum  to  be  paid  must  be  certaiu  is 
that  the  parties  to  the  instrument  may  know 
tiie  amount  neoeasaiy  to  discharge  it,  with- 
out  iuveetlgadng  facta  not  within  the  gen- 
eral knowledge  of  every  one,  and  wUch  may 
be  subject  to  more  or  leas  nnewtainiy,  or 
moffe  or  less  under  the  Influenoe  or  control 
of  one  or  other  ot  the  partlas  to  the  instru- 
ment The  proviitoo  for  ibe  paymmt  ot 
the  current  rate  ot  Bw^mng^  between  the 
place  ot  paymeid  and  some  otiier  plftoe  la 
not  within  the  reason  of  this  rule,  or  subject 
to  the  evOs  or  Inconvcnloicaa  wlii(di  It  wae 
deigned  to  ihwv^  While  the  rate  of  ex- 
change  la  not  always  the  same,  and  while 
It  is  fiwiinlonlly  true  tbat  xesort  must  be 
had  to  extrlusio  evidence  to  ascertain  what 
it  lsi  yet  the  curroit  rate  of  exchange  be- 
twem  two  plaees  at  a  particular  date  to  a 
matter  of  common  commercial  knowledge, 
or  at  least  easily  ascertainable  by  any  oiw, 
so  that  the  porttes  can  always,  without  dlffl^ 
culty,  ascertain  the  exact  amount  necessary 
to  dladuuge  the  paper.  It  satans  to  us  tbat 
within  the  splKt  of  the  rule  requiring  pre- 
cision in  the  amount  to  be  paid  a  provision 
tor  Hie  poymeat  of  onrrant  rate  of  ex- 
ohange  in  addition  to  the  principal  amount 
named  does  not  introduce  suoh  an  dement 
.of  oneertalnty  as  depiivee  the  Inslnunent  of 
the  ospontial  qualities  of  a  promissory  note. 
▲  provlidan  tor  the  paymoxt  of  exdiange 
is  very  different  from  «ne  for  the  payment 
of  reasonable  attorneys'  fees  in  ease  ot 
suit,  as  In  Jones  v.  Badat^  27  Minn.  210. 
6  N.  W.  Bep.  80a  THie  latter  Intreduecs  an 
el«nent  ot  unoertaintgr  voy  different  both. 
In  kind  and  degree  from  that  Introduced  by 
the  former.  Not  tmly  la  the  amount  of  the 
attMueys'  fees  Incapable  of  ettber  ea«y  or 
^finite  asCMtalnment;  but  Uie  amount  of 
it  is  more  or  leas  under  t3ie  etmtrol  of  the 
holder  ot  the  Instrument  Afoteover,  such 
a  provision  has  never  been  considered  in 
bustaMBS  circles  as  properly  ajKsUlary  or 
Incidental  to  ocHnmerdal  pap«r,  or  any  part 
of  Its  legitimate  "luggage^" 

2.  Tbe  law  mendun^  Including  the  law 
of  negetiabie  paper,  Is  founded  upon,  and 
Is  Ibe  creature  at,  commercial  usage  and 
custom.  Custom  and  usage  have  really  made 
the  law,  and  courts,  in  tbdr  decisions,  mere- 
ly declare  it  Ttae  law  of  negotiable  papw 
is  not  only  founded  on  commercial  usage, 
but  is  derigned  to  be  In  aid  of  trade  and 
commerce.  Its  rules  should,  therefore,  be 
construed  with  reference  to  and  in  harmony 
with  general  business  usages,  and,  as  far  as- 
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poedble,  wttb  the  Ct^mmon  understanding  In  ; 
commercial  circles.  ThlB  was  the  very  pur- 
pose of  the  statute  of  Anne  placing  prom- 
issory notea  on  the  same  footing  as  bills 
of  ezctumge,  and  "thus  setting  at  rest  a  ques- 
tion upon  which  there  had  been  some  differ- 
ence of  <^inlon  In  the  courts.  Now.  we 
think  we  are  safe  In  saying,  and  Justified  in 
taking  noUce  of  the  fact,  that  tf  bonkers  or 
other  business  men  aociwtxmied  to  dealing  In 
oommerdal  paper  were  asked  whether  such 
an  instrumeat  Is  a  prcHnissory  note,  and 
whether  they  would  deal  with  it  as  negotia- 
ble paper,  the  answers  would.  In  almost  ev- 
ery instance,  be  unheattatlngly  In  the  af- 
firmative. We  have  no  doubt  but  that  this 
Is  the  way  In  whloh  such  paper  Is  gaterally 
looked  upon  and  treated  In  commercial  and 
other  business  circles;  and.  If  so,  the  court 
Aould,  as  far  as  possible,  make  thetr  deci- 
sions to  conform  to  this  general  onstom  and 
und««tandlng.  We  recognize  the  impor- 
tance of  simi^dty  and  certainty  in  the 
terms  and  condltloDS  of  commercial  paper; 
and  appreciate  the  objections  to  permitting 
it  to  be  loaded  down  with  unneceesary  "lug- 
gage,"  but  we  cannot  see,  under  all  the  cir- 
cumstances, and  especially  In  view  of  what 
we  believe  to  be  the  oomm»<clal  usage,  that 
any  practical  evil  will  result  from  permit- 
ting the  addition  of  sudi  a  provision  for 
the  payment  of  current  exdumge  on  the 
principal  amounL  Nor  are  we  disposed,  as 
a  rule,  to  «ctend  the  quality  of  negotiable 
paper  to  contracts  for  the  payment  of 
mcwey  beyood  the  strict  limits  of  the  al- 
ready established  rules  ot  law;  bat  to  ex- 
dude  from  ttiat  category  paper  like  that 
tinder  oonalderatlon  would  be  to  exclude  the 
very  class  of  paper  whicb  ought  to  be  h^d . 
negotiab^  If  any  pnMnissoiy  notes  ought 
to  be  BO  hdd,— paper  given  and  taken  in 
commercial  transaotiona,  properly  so  called; 
fbr  rar^.  If  er^.  would  a  provlrion  for 
exchange  be  incorporated  in  any  other. 
Older  revKsed. 


HARRIS  T.  JOHNSTON  et  aL 
<8iipniiie  Court  ot  Minnesota.  July  14,  1893.) 
Powaa  or  Attobnit — Ixdoksbubnt  op  I^otbs— 

CONBTKUCTIOK. 

Bach  of  several  tenants  In  oomioon  of 
real  estate  executed  a  several  and  iir>|inTate 
power  of  attorney  authorizing  the  agent  to 
sell  the  land  and  execute  warranty  d^^cdti  of 
his  Interest  in  the  property,  and  'to  sell  and 
indorse  any  promlaaory  notes  that  may  be 
taken  and  secared  by  mortgaKe"  on  the  prop- 
erty. Beld,  that  the  power  did  not  authorize 
the  agent  to  bind  his  principal  as  Indorser, 
Jointly  with  the  other  cotenants,  of  a  note 
taken  payable  jt^ntly  to  them  alL 
(SylUbua  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty; WUIis,  Jud^. 

Action  by  Jonathan  N.  Harris  against  John 
Johnston,  A.  J,  Smith,  and  others.  Plaintiff 


had  judgment,  and  defendants  Smith  and 
others  appeal  Reversed. 

Lusk.  Bunn  &  Hadtey.  tor  appdlants.  S.* 
E.  Hall  and  Toung  &  LliBbtner,  Cor  respcmd- 

ent 

MITCHBIiL,  J.  The  defendants  In  the 
record,  Johnston,  Smith,  Searle,  and  the  two 
Bushnells,  being  Qie  owners  as  tenants  In 
common  of  certain  lands,  each  of  them,  other 
than  William  M.  Bushnell,  executed  a  sep- 
arate power  of  attorney  to  William  M.  Bush- 
nell, (Exhibits  A  and  C  of  the  complaint.) 
William  M.  Bushnell,  for  himself,  and  as  at- 
torney for  the  other  defendants,  under  these 
powers,  sold  some  of  the  land,  and  took  as 
security  for  the  purchase  money  (as  we  in- 
fer) the  promissory  note  described  In  the 
complaint,  payable  to  the  order  of  all  five 
of  the  defendants  Jointly,  and  snbsequoitly 
sold  and  transferred  It  to  plaintiff  witii  what 
purported  to  be  a  Joint  "indorsements*  or 
"guaranty"  of  all  the  payees.  This  action  is 
brought  on  this  indorsement  or  guaran^. 
The  d«^ense  Is  that  it  wis  not  authwized  by 
the  power,  because— First,  It  Is  a  contract 
of  guaranty  of  payment,  and  not  of  "indorse- 
ment;" second,  the  separate  powers  did  not 
authorize  the  agent  to  bind  either  of  the 
defendants  Jointly  with  the  others;  and, 
third,  that  the  Instrument  was  not  a  prranis- 
80 ry  note.  The  third  ground  bas  been  de- 
cided adversely  to  defradants'  contention,  at 
the  present  term,  In  Hastings  v.  Thompson, 
55  N.  W.  Rep.  968.  We  do  not  find  it  neces- 
sary to  consider  the  first,  because,  In  our 
Judgment,  the  second  Is  decisive  oi  the  case. 
It  Is  as  fondamental  as  It  Is  elementary  In 
the  law  of  agency  that  a  formal  Instrument 
conferring  authority  will  be  construed  strict- 
ly, and  can  be  held  to  Include  only  those  pow- 
ers which  are  expressly  given,  and  those 
which  are  necessary  and  essential  to  carry 
Into  effect  those  which  are  expressed.  WhUe 
all  these  parties  had  an  Interest  In  the 
land,  the  powers  of  attorney  were  several 
and  separate,  and  authorized  the  sale  and 
CMiveyanoe  of  the  Interest  of  each,  and  the 
disposition  of  the  notes  and  mortgages  taken 
for  purchase  money  therefor  separately,  and 
not  Jointly,  with  the  interest  of  the  others. 
The  authority  in  each  instance  was  to  con- 
vey by  warranty  deed  the  interest  of  the 
grantor  of  the  power  In  the  property.  It 
could  hardly  be  claimed  that  this  would  tkHr 
thorize  the  attorney  to  execute  a  Joint  deed 
In  behalf  of  all  the  owners,  of  the  whole  of 
any  tract,  so  as  to  bind  each  by  covenantB 
of  warranty  of  the  title  not  only  of  his  own 
Interest,  but  also  of  the  lnt»ests  of  his  co- 
tenants.  So,  too,  with  the  authority  to  In- 
dorse notes  "taken  and  secured  by  mort- 
gngea  on  any  of  said  lots."  This  must  l>e 
construed  In  connection  wiQi  what  precedes. 
It  evidently  refers  to  notes  taken  for  the 
Interest  of  the  grantor  of  the  power,  and 
running  to  him  separately,  and  not  notes  tak- 
en for  the  Interests  of  the  other  ownen  oC 
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tbe  property,  or  to  notes  nmning  to  him  and 
them  jointly.  In  accordance  with  the  doc- 
trine already  announced.  It  Is  held  that  au- 
thority to  bind  a  principal  as  a  party  to  a 
negotiable  Inatroment,  unless  oth^i^rlse  ex- 
pressed, la  authority  to  btud  him  separately, 
and  not  ooojolntly  with  another;  or,  to  state 
the  rule  more  generaUy,  a  power  to  an  agrait 
to  act  tot  his  principal.  In  the  absence 
anything  to  show  a  different  Intention,  must 
be  oonstmed  as  glrlng  authority  to  act  In 
the  separate  indlTldnal  badness  of  his  prin- 
dpaL  Daniel,  Neff.  Inst.  S  276;  Stalnl>a(A: 
T.  Read,  11  Grat  281.  This  has  been  held  to 
be  the  role  even  where  binding  him  conjoint- 
ly wlQi  another  does  not  affect  him  Injurious- 
^.  Bank  T.  Qaj,  63  Mo.  83.  In  this  case, 
by  Jcdnlng  one  of  the  defendants  jointly  with 
the  others  In  an  Indorsement  ot  a  Joint  note 
running  to  all,  each  of  them  is  made  liable, 
not  DKr^  for  ttiat  part  of  the  note  belong- 
bag  to  blm.  and  which  was  taikea  for  his  In- 
terest In  the  property,  bat  for  tb»  entire 
amount  of  the  note^  taken  for  the  Interest 
<a  aU,  and  bekmilng  to  aU.  This  was  clearty 
not  anth(»lzed  by  the  power.  It  may  be,  as 
suggested,  that  In  real-estate  transactions  of 
this  kind  It  would  have  been  more  oon- 
Tenlent  to  haTe  proTlded  ft>r  the  execution 
of  joint  deeds,  taking  back  jcSnt  notes  and 
mortgages,  and  for  Joint  indorsements.  If 
Bo^  It  would  bare  bem  rery  easy.  If  the  par- 
ties so  destred,  to  have  enoated  joint  powers 
of  attorney  to  tiut  eff<^;  bat  they  have  not 
done  so,  and  there  is  nottdiiff  In  the  s^rate 
powers  expressing  or  indicating  any  such 
Intention.  Judgmait  rerersed. 


ARMSTRONG  t.  ARMSTRONG  et  al. 
<Bui»eme  Court  of  Minnesota.    July  21,  1S98.) 
Wills — Contixobsit  Bsmajhubx. 

A  will  construfld,  and  kaU  to  crests  a 

contingent  remainder. 
<Syilabas  by  the  Court) 

Appeal  from  district  court,  Bams^  coon^ 
ty;  Kelly,  Judge. 

Action  by  George  O.  ArmatKmg  against 
Jane  C.  Armstrong  and  othem.  Judgment, 
from  which  plaintiff  appeals.  Affirmed. 

Bller  ft  Hord,  fbr  appelant.  H.  F.  Bte- 
Tens  and  J.  D.  Armstrong,  for  respondents. 

OILFIIJjAN,  O.  J.  Assuming  fliat  flie 
Interests  or  estates  of  the  diUdren  ot  the 
testator  In  the.  estate  by  him  are  re- 
mainders, tbea  they  come  under  the  olasslft- 
catlon  of  eonttngwit  ranainders.  A  rranoli^ 
der  Is  contingent  while  the  person  to  whom, 
or  the  erait  upon  whldi.  It  Is  limited  to 
take  effect  remains  uncertain.  Gen.  St  1878, 
c:  45,  i  13.  Tlie  estate  real  and  personal. 
Is  derlsed  and  bequeathed  to  the  trustees, 
to  be  hcU  for  the  beneUt  of  the  wife  during 
her  lifetime,  *^uid  after  her  death  for  the 
benellt  of  my  children,  (or  their  surrlyors,) 


in  the  proportion  that  each  would  be  enti- 

rto  under  law — that  is,  share  and  share 
e — had  this  will  not  been  executed,  until 
my  children  shall  become  of  lawful  age." 
The  precedent  estate  vested  In  the  trustees 
was  to  continue  during  the  life  of  the  wife, 
and,  in  case  she  died  while  any  of  the  chil- 
dren should  be  minors,  then  to  contluue 
during  the  minority,  which  pre<%dent  estate 
was  created,  partly,  at  any  rate.  In  order 
that  the  children  surviving,  when  that  es- 
tate should  cease,  might  take  share  and 
share  alike.  It  is  not  disputed  tliat  if  the 
words  "share  and  share  alike"  refer  to  the 
principal  of  the  estate,  a  contingent  remain- 
der was  created,  for  the  provision  that  the 
survivors  shall  so  share  renders  it  uncer- 
tain to  whom  the  remainder  will  pass  on 
the  termination  of  the  precedent  estate.  To 
avoid  this  inevitable  conclusion  It  is  sug- 
gested that  the  clause  we  have  quoted,  es- 
pecially the  words  "share  and  share  alike," 
apply  only  to  the  income  of  tue  estate;  but 
that  part  of  the  will  treats  only  of  the  body 
of  the  estate.  The  subsequent  part  of  It 
makes  provision  for  disposition  of  the  in- 
come during  the  preceuent  estate,  without 
any  regard  to  the  idea  of  equality  In  shar- 
ing It  among  the  t^dren  or  their  survivors. 
In  the  first  place,  so  much  of  the  Income 
during  the  life  of  the  wife  as  may  be  neces- 
sary for  the  reasonable  support  and  cmn- 
fort  of  her  and  the  children  Is  to  be  paid 
to  hse  for  ttiat  purpose.  That  might  take 
ttie  entire  income.  And  the  surplus.  If  any, 
was  to  become  part  of  the  principal  estate: 
In  the  second  place.  In  case  the  wUe  should 
die  during  the  minority  of  any  of  the  chil- 
dren, the  trustees  were  directed  to  pay  to 
the  guardian  or  guardians,  not  the  equal 
share  of  each  child  in  the  Income,  bat  "Bociti 
reasonable  sum,  quarterly,  as  may  be  neces- 
sary for  their  support  and  edocaHon,  until 
tb^  shall  respei^Tely  beooms  of  age," 
which  might  take  all  the  income^  No  qae»- 
tlon  Is  made  as  to  the  validity  of  the  irtlL 
Its  plan  is  apparent  and  simple.  It  is  to 
keep  the  estate  together  tOl  the  death  of 
his  wife,  and  the  arrival  at  maJorlQr  of  any 
children,  minors  at  her  ueath,  and  that  It 
ahflii  then  go  to  the  ^iwren  then  alive. 
Order  affirmed. 


VAN  AITKBN  v.  GHIOAGO  ft  W.  U.  BT. 
00. 

(Supreme  Court  of  Michigan.  Jane  30,  1893.) 

RaiLBOAD  COHPAXIBS — ACCIDBKTS  AT  CBOSSINO — 
CONTKIBDTURT  KbQUOBXCS  —  QUSBTIOB  fOS 
Jdry— InsTKCCTIOKS— BUHDAT  liAW— VlOLATKHC 

—What  CoKSTiTUTBa. 

1.  In  an  action  against  a  railroad  rompnnr 
for  Injuries  received  at  a  highway  crottMluK,  it 
appeared  that  the  railroad  t-ruaMetl  (be  hijchway 
obliquely;  that  the  night  was  very  dark;  that 
the  horses  approached  the  rroRKirig  on  a  walk, 
but  no  Htop  was  made  to  listeu  before  t-rosHing. 
The  driver  and  those  in  the  carriage  te^tiSi-d 
that  they  looked  and  listened,  but  saw  aud 
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beard  Dothlac.  The  engine  was  moTing  back- 
ward, and  the  eridenoe  waa  conflicting  as  to 
whether  there  wag  any  light  at  the  rear  end  of 
the  cab.  Held,  that  the  question  of  plaintifTs 
c<mtribatorr  negllgeBce  waa  for  the  inry.  Grant 
and  Loiut,  4I.,  disaentiiig. 

2.  There  was  no  error  in  an  instrnction 
that  the  blowing  of  the  whintle  and  the  ring- 
ing of  the  bell  a  mile  away  from  the  crossing 
would  give  no  warning  to  those  about  to  cross 
the  traclf,  wheo  taken  in  connection  with  the 
further  instruction  that  the  object  of  the  signal 
was  to  warn  people  about  to  cross,  and  hence 
should  be  given  within  sach  a  reasonable  dis- 
tance as  would  fairly  notify  those  about  to 
cross,  and  when  also  considered  in  connection 
with  defendant's  request  to  charge  that  the 
law  required  a  nUlroad  company  to  sound  Its 
warning  signals  not  leas  than  40  rods  from  the 
crossing,  but  it  did  not  reqnire  thera  to  be 
sounded  within  40  rods  of  the  crosRing,  nor 
within  any  other  distance  except  a  "reasonable 
distance." 

3.  There  was  no  error  in  directing  toe  jjuj 
to  answer  "Yes"  to  defendant's  requested 
Bobmissioa  to  the  jury  of  the  question  as  to 
whether  the  whistle  was  blown  at  all  after 
leaving  H.  and  before  reaching  the  place  of  the 
accident,  where  the  testimony  dearij  showed 
that  the  whistle  was  b]c';7c. 

4.  How.  St  I  2015,  provides  tiiat  no  person 
■ball  do  any  maunv  of  labor,  bnsinesa,  or 
work,  or  take  part  In  any  sport,  game,  or  play, 
00  the  first  day  of  the  week.  Held,  that  plain- 
tiff was  not  engaged  in  an  unlawful  enterprise, 
within  the  itatate.  in  riding  from  a  railway  stMr 
Hoa  to  her  home  In  a  quiet  manner,  on  a  Bnur 
day  evening. 

Brrw  to  drcalt  court,  Tan  Buna  connty; 
George  M.  Bndc,  Judge. 

Afftlwi  Elisabeth  Van  Anken  agfW**'  the 
Ghlcago  &  West  Michigan  Railway  Company 
for  injuries  roc^red  at  a  public  highway 
crossing  by  reason  td  defendant's  negligence. 
Judgment  for  plataLtUL  Def^idant  brings 
error.  Affirmed. 

Smiley,  Smith  &  Sterols,  for  appellant. 
George  W.  Merriman  and  Bondeman  ft 
Adams,  for  appdleeu 

MONTGOatBRT,  J.  The  questlmi  of  most 
Importance  InvolTed  In  this  case  Is  that  of 
the  contributory  ne^lgokce  of  the  driver  of 
plalntUTs  Tdilde  when  tticy  ap^ooidied  the 
crosBliig  where  the  accident  occurred.  The 
accae  of  the  accident  Is  Indicated  by  Itie  dia> 
gram  appended  to  the  opinion  of  Mr.  Justioe 
GRANT.  The  highway  and  the  railroad  do 
not  meet  at  right  angles,  so  that  in  traTcUng 
from  the  west  towards  the  railway  trade  the 
view  would  not  be  directly  In  the  face  of 
an  approaching  trahL  Tb»  night  when  the 
injury  occurred  was  very  dark.  The  evi- 
dence shows  that  when  approaching  the 
crossing  the  horses  were  on  a  walk.  No 
stop  was  made  for  the  purpose  of  Ustoiing, 
but  the  driver  and  those  In  the  vetaltda  testi- 
fied that  they  looked  for  an  approaching 
train,  but  saw  none,  and  that  they  listened 
and  did  not  hear  any  BignaL  The  engine  was 
running  Iwckward,  and  the  testimony  Is  con- 
flicting as  to  whether  there  was  any  light  at 
the  rear  end  of  the  cab-  ^nie  questim  pre* 
seated  Is  whether  it  was  tbe  duty  of  the 
driver,  under  the  circumstances,  to  bring  his 
team  to  a  stop  In  order  to  listen  f or  an  ap- 


proacUng  train.   Our  deddons  have  settlttX 
the  law  as  follows:  First  A  railroad  track 
is,  In  and  of  itself,  a  warning  of  danger,  call- 
ing upon  me  about  to  cross  to  use  his  smsesr 
and  to  IocOl  and  Ustra  for  approadiing  trains. 
Railroad  Ck>.  v.  Miller,  2S  BUch.  274.  Second. 
It  Is  not  Incumlient  in  all  cases  for  the  driver 
to  stop  his  team,  if  llio  track  Is  dear,  and  ho 
can  safely  rely  on  his  sense  of  sight.  Oug- 
genhelm  r.  RaUway  Co.,  66  Mich.  158,  33 
W.  Rep.  161;  Thomas  T.  Rallwi^  Co.,  99 
Mich.  504,  48  N.  W.  Repi  S47;  Rldmiond  v. 
Hallway  Co.,  87  Mich.  380,  49  N.  W.  Rep^ 
621.   Third.  As  to  wheQiw,  In  a  parUcular 
case,  the  driver  is  Jnstifled  In  rdytog  opon 
bis  sense  of  s^ht  alone,  mus^  we  take  It,  de- 
peoA  uptm  the  circumstances  of  the  case  pre- 
sented.  No  case  predaely  analagons  to  th» 
one  under  consideration  has  been  decided  by 
this  court  In  Mynning  v.  Kallioad  Co.,  64 
Mldt  88. 81 N.  W.  Rep.  147,  tt  appeared  that 
on  a  daric  and  stormy  night  the  deceoaed  wa« 
killed  while  crossing  the  track,  under  dr- 
cumstances  which  showed  conclusively  the- 
negligence  of  the  railroad  ounpany;  that  he- 
was  acquainted  with  the  railroad  crossing  afc 
the  street  In  question;  (hat  he  walked  at  a 
rapid  pace  towards  and  upon  the  railroad 
trade,  wlthoat  diecklDg  his  speed,  or  stop- 
ping  or  looking  or  itetening^  or  taking  any 
precautl«k  whatever,  to  ascertain  whether  »- 
train  was  about  to  pass;  tliat  others  wh» 
were  about  to  cross,  whose  opportmdtlea  for 
observation  were  no  bettnr  than  ttiose  of  de- 
ceased, saw  and  beard  the  trabt  Mr.  Justice 
OluunpUn,  in  rendering  the  opinion  of  the 
court,  said:  "Ordinary  care  would  have  re- 
quired him  to  at  least  look  up  and  down  the- 
track  before  crossing;  and  if  the  ni^t  was 
so  daric  OS  to  make  It  difficult  to  dlsttnguish 
a  train  approadilng,  then  ordinary  care  would 
have  called  upon  him  to  resort  to  his  sense  of 
hearing,  and  to  pause  and  listen  before  en- 
tering upon  the  place  of  danger."   In  Brady 
V.  Railroad  Co.,  81  Mich.  616,  45  N.  W.  Rep^ 
1110,  it  appeus  that  the  driver  of  the  vehicle- 
was  fnmtUar  with  the  crossing;  that  the  rail- 
road track,  for  some  distance  before  cross- 
ing the  highway,  nms  throo^  an  ordiard; 
that  the  trees  coming  near  the  surface  of  the 
ground,  together  with  other  trees  and  bufOieff 
there,  partly  obectired  the  view  of  persons 
ecAag  southward  of  any  train  going  to  the 
southeast   The  track  crossed  the  highway 
obliquely.   The  track  extends  from  north  t» 
south,  and  the  highway  runs  in  a  northwest- 
erlyand  southeasterly  direction.  It  appeared 
that  the  plaintiff,  dttlng  on  the  hounds  of  his 
wagon  between  the  two  hind  wheels,  drove 
upon  the  track  without  stopping,  althoui^  he 
testifled  that  he  looked  In  both  dlrectiona. 
The  court  held  as  matter  of  law  that  he  was 
guilty  of  contributory  ne^lgenca   In  the 
oplnlcm  Mr.  Justice  Long  states:  *'The  dr- 
cumslances  stated  by  the  plalntia  showed 
conduslvdy  Uiat  he  was  not  uslag  ordinary 
care  In  approaching  the  crosaiug.  Here  was 
a  crosring  so  mudi  obstructed  by  Intervenlne 
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objects  ttiat,  according  to  his  tcstlmoiiy,  lie 
^uld  not  see  ii  train  coming  from  that  di- 
rection—riding,  as  lie  was,  upon  the  hounds 
of  his  wagon— until  he  was  within  20  or  25 
toot  of  the  crossing,  and  then  only  a  little 
distance  up  the  track,— «ome  few  rods.  He 
wa8  riding  with  his  back  turned  In  the  direc- 
tion from  wMch  the  train  was  approaching, 
And  he  knew  that  It  was  about  time  for  its 
approach;  and  yet  he  drove  along  and  upon 
the  track  without  stopping;  and  even  when 
Ills  horse  halted  on  reaching  the  track  be 
urged  her  forward  with  the  lines.  •  •  • 
It  was  shown  further  that  there  was  a  mill 
near  the  crossing,  which  was  in  operation, 
4iad  creating  some  uolse  and  confusion. 
Others  standing  near  there  saw  the  train  ap- 
proaching, and  had  heard  the  sounding  of  the 
vtilstle  at  the  crossing  above.  Some  of  them 
attempted  to  call  the  attention  of  the  plain- 
tiff to  the  train's  approach,  but  were  unable 
to  do  BO,  as  he  appeared  to  take  no  note  of 
what  was  pasidng.  As  the  facts  are  present- 
«d  by  this  record.  It  was  the  duty  of  the 
plaintiff  to  have  stopped  his  team,  and  to 
liave  taken  some  precaution  to  ascertain  If 
the  train  was  appronchtng,  which  he  knew 
'was  about  due."  And  further,  it  was  said: 
■**A  greater  duty  was  imposed  upon  the  plain- 
tiff In  the  present  case  by  the  fact  that  he 
Imew  the  crossing  to  be  a  dangerous  one. 
He  knew  its  condition,  and  that  he  would  be 
unable  to  see  the  train  until  arriving  at  the 
crossing.  He  had  no  right  to  close  his  ears, 
and  diive  along  without  stopping,  when  he 
must  have  known  that  the  noise  of  his  wagon 
and  of  the  mill  would  shut  off  the  sound 
from  the  approaching  train."  In  the  present 
case  there  was  no  obstruction  other  than 
the  darkness,  wbtcb,  of  course,  would  not 
bave  prevented  the  plaintiff  and  her  com- 
panions from  seeing  a  headlight  The  sense 
of  sight  was  therefore  as  safe  a  guide  as  In 
the  daytime,  unless  It  be  held  that  travelers 
are  guilty  of  contributory  negligence  as  mat- 
ter of  law  In  not  anticipating  that  trains  will 
l>e  run  In  the  open  country  without  head- 
lights. We  think  the  law  ought  not  to  be 
so.  It  la  most  unusual  and  extraordinary  for 
this  to  occur.  And  we  think  It  should  be  at 
least  a  question  for  the  Jury  as  to  whether  a 
traveler  Is  In  fault  in  falling  to  antldpate  and 
suard  against  such  an  unusual  thing  as  the 
running  of  a  train  without  a  headlight.  The 
case  might  be  different  In  8  yard  where 
awltcblng  to  done,  and  whm  cars  are 
switched  In  the  nlc^ttlme  without  tiie  use  of 
a  headlight,  as  was  the  fact  in  the  Hynnlng 
Case, 

ExcepUon  Is  takm  to  the  language  of  the 
«oiirt  la  tbAt  portion  of  the  diarge  «Aere  It 
Is  sold:  "The  blowing  of  the  whistle  and  Ok 
ringing  of  the  bell  a  mile  away  from  the 
«Tonfng  would,  of  course,  gire  no  warning  to 
people  aboat  to  cross  the  railroad  tnudc" 
THie  court  added  tiito:  "The  ol^ect  of  It  to 
to  wam  people  atxmt  to  croas  the  railway 
trade  that  a  train  to  approaching,  so  that  the 


warning  diould  be  ^ven  within  such  a  rea- 
sonable distance  as  would  fairly  notify  peo- 
ple who  are  about  to  cross  the  track  of  the 
approach  of  the  train."  We  think  there  was 
no  error  in  this  part  of  the  ohnrge,  when 
read  In  ci»nectlon  with  the  whole  charge, 
and  when  it  to  considered  In  the  light  of  the 
request  of  defendant's  counsel  which  had 
been  given  by  the  court  immediately  pre- 
ceding, as  follows:  "The  law  requires  of  a 
railroad  company  that  it  cause  the  whistle 
to  be  blown  not  less  than  forty  rods  from 
the  (»-ossing.  It  to  not  required  to  be  blown 
within  forty  rods  of  the  crossing,  nor  within 
any  other  distance  except  a  reasonable  dto- 
tanoe."  The  court  added  to  thto:  "The  law 
does  not  require  the  whtotle  to  be  blown 
within  forty  rods,  nor  does  It  specify  the  ex- 
act distance  at  which  the  whistle  shall  be 
blown  and  the  train  hands  begin  rln^ng  the 
bell.  I^at  distance,  however,  should  be  a 
reasonable  one.  It  must  be  more  than  forty 
rods,  but  It  must  be  a  reasonable  distance." 
It  must  be  remembered  that  preoedlng  thto 
charge  the  court  had  already  directed  the 
Jury  that,  If  the  whistle  bad  been  sounded 
at  St.  Jean's  crossing,  and  the  plaintiff  and 
her  party  could  have  heard  It  by  remaining 
Qulet  and  listening,  and  they  were  at  such  a 
point  that  It  was  their  duty  to  remain  quiet 
and  listen  at  the  time,  they  would  be  guUty 
of  contributory  negHgeooe  If  they  did  not 
hear  it.  It  to  evident  from  thto  that  the 
court  was  calling  the  attention  of  the  Jury 
merely  to  what  would  be  a  reasonable  dis- 
tance under  the  statute  which  requires  the 
whistle  to  be  sounded.  We  see  no  error  in 
that  part  of  the  charge. 

Counsel  for  defendant  requested  the  court 
to  charge  as  ft^ows:  "It  does  not  appear 
from  the  testimony  of  the  ptointiff  herself 
that  she  looked  and  Itotened  for  &  coming 
train  when  the  vehicle  In  which  die  was  rid- 
ing was  approaching  the  track;  and.  as  she 
was  more  familiar  with  the  locality  than  her 
driver,  and  as  she  has  the  burden  of  prov- 
ing her  personal  freedom  from  oontrlbutory 
negligence,  and  as  she  was  bound  herself  to 
look  and  listen  for  a  coming  train,  she  has 
not  shown  her  personal  freedom  fi«m  coa- 
trlbntory  negligence,  and  she  cannot  recover 
in  thto  action."  The  plaintiff  was  called  as 
a  witness,  and  testified  that  she  could  re- 
member nothing  except  going  to  Hartford 
and  starting  homeward.  She  was  injured  in 
her  IwdE,  and  her  llmlM  panUyaed  so  that 
she  was  unable  to  walk,  and  a  great  diare  of 
the  ttme  since  the  injury  she  had  been  ea- 
tlrdy  helpless.  Ibit  last  recollection,  she  tcs- 
tlttes,  she  has  was  the  party  leaving  Bart- 
fud  gc^ng  towards  home,  and  that  It  was  a 
dark  night  The  witnesses  called  in  her  be- 
half, who  were  her  companions  in  the  buggy 
in  whitdi  she  was  riding,  however,  testified 
that  Iwfore  they  reached  the  crossing,  and  at 
some  point  which  to  not  very  definitely  fixed, 
the  plaintiff  did  look  and  was  MppuceaOf 
llBtpmIng  to  see  If  shs  oonU  hear  the  ap- 
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proach  of  a  train.  We  think  there  was  some 
eTldence  from  these  witnesses  proper  to  be 
submitted  to  the  Jni7  upon  the  question  of 
her  due  care  hi  approaching  the  crossing, 
and  that  the  jury,  under  the  general  olmrge 
of  the  court,  were  fully  and  talrly  Instructed 
upon  this  branch  of  the  case,  and  the  ri^ts 
of  the  defendant  fully  guarded. 

Ckiunsel  for  defendant  requested  the  oourt 
to  submit  the  f<^owIng  special  questions  of 
fact  to  be  found  by  the  Jury:  (1)  Did  the 
train  in  question  make  a  rumbling  noise  as  it 
passed  orer  the  bridges  bef(M%  reaching  the 
place  of  the  accident?  (2)  If  the  driver, 
Cavanaugh,  had  been  listening  for  the  com- 
ing train  aa  he  drove  towards  the  track, 
ooold  he  hare  heard  the  train  In  question  as 
it  crossed  the  bridges?  (3)  Was  there  any 
noise  which  prevented  pi^tiff  and  her  party 
from  bearing  the  approaching  train  when 
they  were  within  100  feet  from  the  track? 
(4)  Was  the  whistle  blown  at  all  after  leav- 
ing Hartford,  and  bef<H«  the  place  of  the  ao- 
cident?  The  court  submitted  the  first  three 
questionsi  To  the  first  the  Jury  answered, 
"Yes;"  and  to  the  second  and  third  an- 
swered, "No."  The  fourth  question  the 
court  refused  to  submit  to  the  Jury,  but  di- 
rected them  to  answer  "Yes,"  which  they 
did.  It  Is  ccHitended  upon  the  part  of  de- 
fendant tliat  the  direction  of  the  court  to 
answer  "Yes"  was  prejudicial  to  the  rights 
of  the  defendant,  for  the  reason  that  It  had 
a  right  to  Itnow  whether  the  Jury  were  find- 
ing the  facts  in  acocH^ance  with  the  evi- 
dence, or  whether  the  Jury  entirely  over^ 
looked  and  ignored  the  evidence  up<m  a  ^ren 
point  when  it  was  all  one  way;  and  whether 
the  jury  were  applying  the  law  as  ^ven  by 
the  oourt  to  the  facts  as  they  found  them. 
The  court  was  not  in  error  In  directing  the 
answer  to  this  question,  for,  as  is  well  said  by 
the  court  in  directing  the  answer,  "the  tes- 
timony was  all  one  way."  It  was  ^own  by 
witnesses  both  for  plaintiff  and  defmdant, 
and  not  disputed,  that  the  wlilstle  was  Uown 
after  the  train  left  Hartford  and  befwe  It 
reached  the  crossii^,  and  there  was  no  tes- 
timony tending  in  any  degree  to  ccmtradict 
tliis.  Whether  it  was  blown  soon  after  the 
train  left  Hartford,  at  St.  John's  crossing,  or 
at  some  other  pi^t  on  the  road,  is  In  dis- 
pute; but  the  question  was  not  directed  to 
the  point  as  to  where  tt  was  blown,  but 
whether  it  was  blown  at  aU  aft^  the  train 
left  the  village,  'niese  special  questions  to 
the  Jury  are  intended  for  the  purpose  of  a 
finding  upon  some  particular  questions  of 
fact  in  dispute  on  the  triaL  Fowler  v.  Hoff- 
man, 31  Mich.  215;  Plgott  V.  Engle,  60  Mich. 
2L1,  27  N.  W.  Rep.  3.  There  could  have 
been  but  one  answer  to  the  question,  and 
that  was  the  affirmative  one,  which  the 
oourt  property  directed. 

Defendant  further  requested  the  court  to 
cliai^  as  follows:  "It  appears  by  the  testi- 
mony on  the  part  of  the  plaintiff  that  at  the 
time  ot  the  accident  the  plaintiff  was  m- 


gaged  Id  an  tmlawful  occupation,  in  that  she 
was  driving  from  the  railroad  station  cm 
Sunday,  for  pleasure,  and  not  In  any  work 
of  charity  or  necessity,  and  for  this  reason 
the  defendant  is  not  liable  to  the  plaintlfl 
for  injuries  resulting  from  the  negligence  of 
its  employee."  This  question  was  not  pre- 
sented by  the  oral  argiunent,  but  we  pass 
upon  it  because  it  is  insisted  upon  In  the 
brief  of  counsel.  How.  St  §  2015,  provides: 
"No  person  shall  ke^  opea  his  shop,  ware- 
house, or  workhotise,  or  shall  do  any  man- 
ner of  labor,  business,  or  woric  or  be  present 
at  any  dancing,  or  at  any  public  diverslMi, 
show,  or  entertainment,  or  take  part  in  any 
q>ort,  game,  or  play,  on  the  first  day  of  the 
week.  The  taregotag  provision  shall  not  ap- 
ply to  works  of  necessity  and  charity,  nor  to 
the  making  of  mutual  promises  of  marria^ce, 
nor  the  solemnisation  of  marriages.  And 
every  person  so  (lending  shall  be  punished 
by  fine  not  exceeding  ten  dollars  for  eadi 
offense."  It  cannot  be  said  that  under  the 
testimony  in  this  case  the  plaintiff  was  &a.- 
gaged  in  any  unlawful  enterprise,  ev^  with- 
in the  terms  of  this  statute,  in  ricUng  from 
the  railway  station  to  her  home  in  a  peace- 
able and  quiet  manner  on  a  Sabbath  evening. 
If  she  had  been  engaged  in  an  unlawful  en- 
terprise within  the  meaning  of  the  statute, 
she  would  be  subject  to  the  penalty  fixed  by 
the  statute.  In  nearly  all  the  states  It  has 
been  held  tmd^  quite  dmUar  statutes  that 
a  party  traveling  upon  the  highway  upon  a 
Sabbath,  either  from  necessity  or  pleasure 
OT  business,  who  Is  Injured  by  a  coillalcMi 
with  a  railway  train  at  a  crossing,  Is  not 
barred  from  recovery  against  the  railroad 
company  for  Its  negligence  from  the  fact 
that  the  injury  occurred  on  Sunday.  Knowl- 
ton  V.  Railway  Co.,  SO  Wis.  278,  IS  N.  W. 
R^  17;  Jacobus  v.  Railway  Co.,  20  Minn. 
130,  (GU.  110;)  RaUway  Co.  v.  Frawley,  110 
Ind.  la  9  N.  B.  Rep.  604;  Smith  v.  Railroad 
Oo.,  4A  N.  J.  Law,  7;  Carroll  v.  Railroad 
Co..  58  N.  Y.  134.  It  was  said  in  Stiarp  v. 
Township  of  Evergreen,  67  BdUch.  443,  35 
N.  W.  Rep.  67:  "A  person  has  the  right  to 
travel  on  a  public  highway  on  Sunday  for 
any  lawful  purpose^  and  the  township 
charged  with  the  duty  of  keeping  such  high- 
way in  repair  is  liable  for  injuries  received 
uuder  such  circumstances,  the  same  as  if 
received  on  a  week  day."  The  request  was 
properly  refused. 
Judgment  is  affirmed,  with  costa 

McGRATH,  concurred  with  MONT- 
GOHERT,  J. 

HOOKER.  C  3.,  (concurring.)  To  permit 
the  recovery  of  a  Judgment  for  negligence 
against  a  railroad  in  a  case  where  the  In- 
jured party  drives  upon  a  straight  track 
in  daylight  the  circumstances  should  be  ex- 
ceptional. And,  Willie  darlmess  may  reason- 
ably make  the  use  of  the  sense»--other  than 
iright— the  more  Inqia'attTe  whoi  ^^proach- 
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ing  a  track,  the  necessity  and  uniform  nse 
of  headlights  may  well  lead  travelers  to  ex- 
pect and  rely  upon  them.  In  ithe  present 
case  we  must  assume  that  the  engine  and 
caboose  made  comparatively  little  noise, 
which,  it  heard,  might  naturally  lead  to  the 
Inference  that  it  was  distant,  or  upon  an- 
other railroad,  which  the  absence  of  a  head- 
light would  be  likely  to  conanu.  The  re- 
flection from  the  headlight  upon  the  end  of 
the  caboose,  if  where  it  could  be  seen,  might 
be  equivalent  to  a  headlight,  but  from  the 
relative  directions  of  the  railroad  and  high- 
way we  cannot  say  tha^  it  should  have 
been  eeea;  that  being  a  proper  question  (or 
the  Jury.  The  Inference  should  not  he  drawn 
tliat  absfnce  of  light  excuses  negligence,  but 
under  the  facts  in  this  case  we  cannot  say 
ns  matter  of  law  that  the  plaintiff  did  not 
e3:erclse  the  care  and  caution  which  the 
ordinarily  prudent  traveler  upon  a  country 
highway  would  have  exercised.  In  my  opin- 
loa,  the  circuit  judge  was  rii^t  In  aab- 
mittiug  this  question  to  the  Jury. 

LONO,  J.,  (dissenting.)  I  am  unable  to 
distinguish  this  case  upon  principle  from 
Mynnlng  v.  Railroad  Co.,  G4  Mich.  03,  31 
N.  W.  Rep.  147,  and  from  Brady  v.  Railroad 
Co.,  81  Jllch.  «10.  45  N.  W.  Kep.  1110.  and 
am  of  the  opinion  that  under  the  circum- 
stances shown  the  plaintiff  and  her  party 
should  have  stopped  and  listened  before  en- 
tering upon  the  track.  In  actions  for  negli- 
gent Injuries  the  burden  of  proof  Is  upon  the 
plaintiff  to  show  that  the  defendant  Is  en- 
tirely responsible  for  the  injm^es,  and  that 
negligence  on  the  part  of  plaintiff  does  not 
contribute  thereto;  and  negligence  on  the 
part  of  the  driver  of  a  team  la  Imputable  to 
the  plaintiff  under  well-settled  rules  In  this 
state.  The  evidence  In  this  cose  shows  be- 
3*ond  dispute  that  the  train  with  which  plain- 
tiff collided  was  making  great  noise,  and 
the  plaintiff  and  her  party  coidd  undoubtedly 
have  heard  its  approach  if  they  had  stopped. 
The  fact  that  it  was  so  dark  a  night  that 
one  could  scarcely  see  the  length  of  the 
team  necessitated  that  the  plaintiff  should 
exercise  more  than  ordinary  care;  and,  as 
sold  in  Mynnlng  v.  Railroad  Co..  supra. 
If  It  was  difficult  to  distinguish  an  approach- 
ing train,  then  ordinary  care  required  a  re- 
sort to  her  sense  of  hearing,  and  to  pause 
and  listen  before  entering  upon  this  place 
of  danger.  This  It  is  not  pretended  she 
did  do,  and  I  think  the  court  should  have 
Instructed  the  Jury  tliat  the  plaintiff,  under 
such  drcumstances,  could  not  recover. 

GRANT,  J.,  (dissenting.)  I  think  the  court 
should  have  directed  a  verdict  in  this  case 
for  the  defendant,  on  the  ground  of  the 
plaintiff's  own  negligence.  She,  and  those 
who  were  with  her  at  the  time  of  the  acci- 
dent, testify  that  the  night  was  very  dark; 
Bo  dark  that  they  had  difficulty  In  finding 
tb^r  team,  whiidi  had  been  hitched  to  the 


fence  by  the  roadside,  to  await  the  arrival  of 
the  exeur^on  train  upon  which  two  of  the 
party  ware  to  come.  The  situation  of  the 
railroad  and  of  the  hl^way  appeaim  In  the 
following  diagram: 


The  distance  from  the  depot  to  the  crossing 
along  the  railroad  is  a  little  over  a  mile; 
from  St.  John's  crosdng,  where  it  Is  conced- 
ed that  the  whistle  was  blown,  to  the  cross- 
ing Is  one-half  mile;  from  Anderson's  to  the 
crossing,  tn  a  direct  line,  Is  over  half  a  mile; 
from  the  depot  to  the  first  bridge  is  about 
three-quarters  of  a  mile.  Plaintiff  and  all 
the  members  of  her  party,  including  the 
driver,  were  entirely  familiar  with  the  situa- 
tion. Th^  knew  that  they  were  neorlng  this 
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croBBiiig,  which,  nndw  all  the  antiiorltles,  is 
a  wamhig  of  danger.  Tralna  are  UaUe  to 
Approach  at  any  time,  and  at  a  h^  rate  of 
■speed.  The  care  to  be  uerriaed  must  be 
measured  the  danger  which  Is  Immlnoit 
The  greater  the  danger,  the  greater  must  be 
the  care.  The  question  Is  what  care,  under 
the  circmn stances,  the  pia^i^ttff  and  those 
with  her  owed  to  themselves  and  to  the  de- 
fendant In  approadiing  tiie  crossing.  The 
4!laim  of  the  plaintiff  Is  that  she  and  her 
party  w^  not  obliged  to  stop  thtir  team 
and  listen,  but  that  they  had  performed  their 
whole  duty  Yrtien  th^  looked  back,  as  they 
were  riding  along,  to  see  If  the?  could  see 
'Signs  of  an  approaching  train,  and  had  lis- 
tened, as  well  as  they  could,  amid  the  noise 
made  1^  th^  carriage  and  Uielr  two  hoi^pes. 
If  this  constltates  In  law  proper  care  and 
pnidence  on  their  part,  then  the  verdict 
-should  be  sustained;  otherwise  it  should  not. 
Tbe  road  was  gravel,  mixed  with  cloy.  Wil- 
liam Cavanaogta  testlfled  that  the  wagon 
was  making  a  Uttle  rattling  on  the  ston^ 
ADd  again  that  the  wheels  made  a  little 
notse  running  over  the  pebbles.  Another  of 
plolntirs  witnesses,  Mr.  HUllard,  said  that 
it  was  what  was  called  a  "grav^  road,"  cov- 
■ered  with  a  gravelly  cnnent;  that  It  packed, 
and  was  as  hard  almost  as  stone.  One  of  the 
party,  Silas  McShammck,  testified  that  the 
wagon  was  malting  no  more  noiae  than  an 
ordinary  wagon  would  make.  It  Is  apparent 
that  two  horses,  and  a  carriage  containing 
four  pasBengers,  going  over  such  a  road, 
would  m»ke  considerable  noise,  even  upon  a 
walk.  It  Is  moreover  apparent  that  ttie  cmly 
listening  done  wns  Aone  while  they  were  en- 
gaged in  ordinary  conversation.  One  of  the 
party  — John  McShannock— testified:  "Ques- 
tion. What  did  you  do  in  the  way  of  llsteii- 
Ing  to  hear  It  ^ere  was  anything  coming? 
Answer.  Well,  we  all  listened.  Wasn't  mak- 
ing any  great  amount  of  noise  talking."  Miss 
McShannock  testified  that  they  chatted  and 
visited  until  they  got  within  a  little  way  of 
fbe  track.  Mr.  McShannock  testified  that 
they  were  engaged  in  ordinary  conversation, 
end  were  sometimes  laughing.  The  only  evl- 
d^ce  that  plaintiff  looked  or  listened  comes 
from  one  of  the  party,  who  says:  "I  know 
she  looked  around,— moved  around  In  her 
seat  She  was  looking  that  way.  I  don't 
know  whether  she  did  or  not  I  supposed 
she  did  from  her  movement"  She  herself 
testifies  that  she  remembers  nothing  that  oc- 
curred. There  is  no  evidence  In  the  record 
that  they  all  at  one  time  ceased  talking  and 
listened.  It  requires  but  little  noise  In  close 
proximity  to  one  to  prevent  h«tring  another 
and  greater  noise  at  a  distance,  which  would 
otherwise  be  distinctly  heard.  The  night 
was  still.  There  was  no  Interv^ing  object 
to  obstruct  the  hearing.  All  the  witnesses 
agree  to  this.  In  daylight  the  tr^  would 
have  been  to  plain  sij^t  of  the  plahitiiff  all 
the  way  teom  the  village.  The  little  mound 
or  rise  of  ground  was  not  above  the  line  of 


vlalon,  and  could  ttierefbrc  bavo  formed  no 
obstruction  to  hearing.  It  plaintiff  could  not 
see,  It  became  her  clear  duty  to  atop  and 
llBt«i.  In  Brady  Kallroad  Co..  81  Mich. 
616.  45  N.  W.  Rep.  1110^  the  plahitiff  was 
h^d  guU^  nei^lgence  in  attempting,  with- 
out 8t<^piring  and  llstenh^  to  cross  a  railroad 
trade  so  obstructed  by  Interveailng  objects 
that  he  could  not  see  a  train  approaching 
from  one  direction  untfl  he  was  within  from 
20  to  2S  feet  of  ttie  eroasing.  In  that  case 
plaintiff  was  alone,  and,  sitUng  upon  his 
wagon,  was  approaching  the  crossing  at  a 
walk,  and  was  loiAhig  for  a  train,  which  he 
knew  was  about  doe.  He  testified  that  he 
did  not  hear  because  the  wind  was  blowing 
the  sound  from  him.  He  was  held  guilty  of 
contributory  negUgence.  It  was  there  said: 
"A  person  famUiar  with  a  railroad  crossh^, 
having  been  frequently  over  it  and  knowing 
its  location,  when  approaching  the  same  la 
under  the  highest  posidble  obligation  to  ob- 
serve such  precautions  as  are  needful  to 
avoid  a  collision;  and  failure  so  to  do  is  con- 
tributory negligence  that  will  prevent  recov- 
ery for  damages,  if  any  accrue;"  citing  Haas 
V.  Railroad  Oo.,  47  Mich.  401,  11  N.  W.  Kep. 
216.  The  highest  possible  obligation  certain- 
ly requires  the  exerdse  cft  every  reasonalde 
precaution  to  avoid  the  danger.  It  certainly 
makes  no  difference  in  what  manner  one's 
view  of  a  railroad  near  a  crossing  Is  obstruct- 
ed, whether  by  trees,  or  embankments,  or  hy 
Intense  darkness.  The  duty  In  the  one  case 
Is  no  other  or  different  than  In  the  other.  It 
Brady,  whose  view  was  obstmcted  by  trees, 
covdd  not  recover,  on  account  of  his  own  neg- 
ligence in  not  stopping  and  listening,  neither 
should  plaintiff  in  this  case,  whose  view  was 
obstructed  by  Intraise  darkness.  It  there  is 
any  difference  In  principle  between  the  two 
cases,  I  am  unable  to  discover  it 

It  is  proven  beyond  controversy  that,  had 
the  plaintiff  and  her  pai-ty  stopped  thdr 
team  and  listened  at  any  point  within  10 
rods  of  this  crossing,  they  would  have  heard 
the  approaching  train,  and  the  distressing 
accident  would  not  have  occurred.  Under 
the  evidence,  when  they  were  5  rods  from 
the  crossing,  the  train  was  from  15  to  :!0 
rods  therefrom,  and,  of  course,  the  distance 
between  them  and  the  train  was  about  6 
rods  less.  Besides,  It  Is  a  matter  of  com- 
mon experience  and  knowledge  that  one  can, 
upon  a  still  night  with  nothing  to  obsu-uct 
the  hearing,  or  distract  the  attention,  hear 
an  approaching  train  in  time  to  avoid  col- 
lision at  a  crossing.  To  hold  otherwise 
would  be  "to  fiy  In  the  ta.ce"  of  a  tnct 
known  to  all,  and  to  discredit  our  own 
senses.  What  plaintiff's  witnesses  heard, 
tmder  ciroumstances  as  favorable  or  more 
unfavorable,  certainly  plaintiff  must  be  held 
able  to  have  heard  If  she  had  listened.  One 
Fred  F.  Allen  was  driving  over  this  same 
road  on  his  way  home  from  the  depot  at 
the  same  time,  and  heard  the  train  when 
It  was  20  or  25  rods  distant   He  also  te»- 
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tiaed  that  he  had  heard  the  train  on  stUl 
eights,  going  over  this  piece  of  road,  when 
he  niift  a  mile  away.  This  witness  had 
bis  wife  and  child  with  him.  One  Orange 
JJutchlns  was  living  at  the  Anderson  Place, 
marked  upon  the  diagram.  He  was  20  rods 
from  the  train,  and  after  the  accident  heard 
the  voices  at  the  crossing  half  a  mile  dis- 
tant. John  Srackengast  came  to  Hartford 
on  the  same  train,  and  walked  home  on 
this  Biime  road.  Wlien  at  Anderson's  he 
heard  the  train,  and  heard  the  whistle  on 
the  St.  John's  crossing.  Joseph  De  Vries 
Urcd  close  by  this  orosstng,  and  was  there- 
fore in  the  same  direction  from  the  ap- 
proaching train  as  was  the  pluintUT.  He 
heard  the  train  come  over  the  bridges.  K. 
W.  Sticlcn^  also  came  to  Hartford  on  this 
train,  went  hito  the  d^ot  and  remained  a 
irtille,  and  when  he  came  out  he  heard  the 
train  going  acrma  the  bridge,  three-quarters 
of  a  mile  distant  He  was  more  than  twice 
as  far  from  the  first  bridge  as  was  the 
l^intiff  when  nearii^  the  crossing,  and 
more  Ihan  three  times  as  far  from  the  sec- 
ond bridge.  Henry  Thomas  was  approach- 
ing another  crossing  when  this  same  truin 
came  along,  and  testified  that  he  was  driv- 
ing withhi  10  or  15  rods  of  the  crossing, 
when  bis  attention  was  attracted  by  the 
rumbUng  noise  of  the  train. ,  The  above 
were  all  witnesses  for  the  plainUfT.  For 
the  deftHise  one  August  Ament,  who  Uved 
70  rods  north  of  this  crossing,  testified  that 
on  a  stUl  night  he  could  hear  trains  cross* 
Ing  these  tn-ldges^  The  driver,  Cavanaugh, 
testified  that  whoi  about  four  rods  from 
the  crossing  ho  started  hla  horses  from  a 
wallE  Into  a  trot,  but  be  thinks  that  tliey 
came  to  a  walk  ivhen  within  about  two  rods 
of  the  croBBlug,  and  the  first  knowledge  he 
had  of  an  approaching  train  was  when  the 
horses  stuped  upon  the  pumk  of  the  cross- 
ing, whan  he  "noticed  the  locomotive  loom 
op." 

1  tbli^  this  case  la  ruled  Brady  Bail- 
road  Co.,  supra.  It  Is  true  that  in  that  case 
Brady  knew  that  a  train  was  about  due,  but 
that  can  make  no  differaice  with  the  rule. 
Unllroads  hare  the  ri^t  to  run  trains  out 
of  schedule  time,  and  are  constantly  doing 
IL  It  Is  the  du^  ta  ereiy  passenger  upon 
a  public  hl^way  to  approach  these  cross- 
ings with  the  same  care  and  caution  as  he 
would  If  he  had  the  knowledge  that  a  train 
to  due.  When  one  drives,  on  a  daifc  nlifht, 
npon  tlmn»  without  stopi^ng  to  listen,  be 
Is,  In  my  Judgment,  guilty  of  gross  negli- 
gence. He  not  only  disregards  his  duty  to- 
wards but  bis  legal  duty  to  those 
wlio  are  tiavding  upon  railroads,  for  he 
endangers  not  only  his  own  11^  but  the 
Ures  others.  Bee  Orostlcfc  v.  BoUroad 
Oo..  90  Hlcb.  BM,  01  N.  W.  Bep.  667;  Ap- 
Bfly  T.  RaUnMd  Go.,  83  Mich.  432.  47  N.  W. 
Rep.  819. 

Ballroad  oMnpaiUes  and  travdMs  vj^aa  tbe 
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highway  are  alike  bound  to  the  exercise  of 
great  care  in  approaching  these  dangerous 
places.  The  former  are  liable  if  they  neg- 
lect the  statutory  Blgnals.  Bat  this  does 
not  Justly  the  latter  In  assuming  thiit  they 
will  hear  these  signals  without  stopping  to 
listen  when  they  ciiimot  see.  If  these  sig- 
nals were  given,  and  the  traveler  should 
drive  his  team  upon  the  (Massing  without 
stopping  and  Ust^lng,  he  would  certainly 
be  guilty  of  negligence,  and  liable  in  dam- 
ages for  all  the  injury  which  resulted.  Neg- 
lect of  duty  by  either  does  not  excuse  the 
negligence  of  the  other.  When  both  neglect 
this  plain  duty,  both  are  equnlly  guilty,  and 
neither  can  recover,  because  each,  by  the 
exercise  of  proper  care,  could  have  avoided 
the  accident  The  rule  as  to  care  must  ap- 
ply to  the  citizen  in  his  indlvidiLiI  as  well 
as  in  his  corporate  oapacltj^  The  rule  re- 
quiring the  traveler  to  stop  and  listen  when 
he  cannot  see  Is  reasonable.  It  Imposes  no 
hardship  or  tncomrenlence.  A  stop  of  a  few 
seconds  would,  in  this  instflnce,  have  wonied 
them  of  the  approaching  tmm.  Upon  what 
principle  of  reason  or  Justice  can  plaintiff 
and  her  companions  be  held  excu»nble  for 
not  doing  so?  They  do  not  say,  nor  is  It 
claimed,  that  they  could  not  have  heard  the 
noise  of  the  train  if  they  had  stopped.  They 
only  say  that  they  believe  that  they  could 
have  heard  the  whistle  and  brll  without 
stopping  the  noise  which  they  themselves 
were  mnking,  and  which  was  tmder  their 
own  control. 

The  plaintiff  and  her  companions  ask  the 
Jury  to  believe  ^elr  opinions  that,  notwlth- 
Btnndlng  that  the  noise  made  by  their  horses 
and  carriage  and  their  conversation  was  imf- 
fldent  to  drown  the  noise  of  the  train  until 
it  struck  thorn,  yet  It  was  not  snfflcieut  to 
drown  the  noise  of  the  whistle  and  bcU,  and 
that  they  would  have  heard  them  had  they 
sotmded.  And  this,  too.  In  the  face  of  her 
other  witnesses  that  they  heard  the  train 
j  at  a  much  greater  distance  from  the  track 
I  than  was  she,  and  that  they  also  saw  the 
I  lights  upon  it  If  one  must  use  all  his 
1  senses.  It  Is  his  clear  duty  to  put  Mmself  In 
condition  to  use  them,  otherwise  he  has  not 
complied  with  the  law,  which  requires  him 
not  only  to  llst^  but  to  listen  attentively. 
The  duty  to  stop  and  listen  is  supported  by 
the  following  authorities:  Ball  way  Co.  t. 
Stommel,  12C  Ind.3S,26  N.  E.  Rep.  863;  Rail- 
way Co.  V.  Beale,  73  Pa.  St  501;  Mynnlng 
T.  Railroad  Co.,  64  Mich.  93,  31  N.  W.  R^. 
147;  Chase  t.  Railroad  Co..  78  Me.  353,  5  Atl. 
Rep.  771;  Fiemmlng  v.  Railroad  Co.,  49  Cal. 
253;  Henxe  r.  Ballroad  Co.,  71  Mo.  636; 
Praice  V.  Bailway  Co.,  63  Iowa,  746,  19  N, 
W.  Bep.  786;  Merkle  RsUroad  Co..  (N. 
J.  Err.  ft  App.)  9  AtL  Bep.  68a  Beach, 
Contrib.  Neg.,  says,  (Becti(»i  181:)  "In  at- 
tempting to  cross  the  traveler  most  listen 
for  signals,  notice  Ugas  put  up  as  wamlngs, 
and  look  attmtively  up  and  down  the  track. 
A  multitude  of  declslona  of  all  the  court* 
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enforce  this  reasonable  ral&  It  Is  also  bo 
o(niBoiiant  with  right  reason  and  the  dic- 
tates of  ordinary  prndeooe.  and  so  much 
In  line  with  the  ordinary  care  which  the 
average  of  mankind  display  in  the  daily 
routine  of  life,  that  It  should  Beem  to  be 
scarc^y  dependent  upon  the  authority  of 
decided  cases  in  law  courts.  The  traveler 
on  the  highway  must  even  come  to  a  halt 
for  this  purpose;  but  Jie  Is  not  required  to 
get  out  of  his  wagon,  and  go  forward  on 
foot  for  the  purpose  of  looking,  esnedally 
when  BQoh  a  course  would  not  have  pre- 
vented the  collision,  but  would  rather  have 
exposed  the  traveler  to  the  very  peril  it  was 
deigned .  to  avoid."  la  Mynning  v.  Rail- 
road Co.,  supra.  It  is  s^:  "Ordinary  care 
would  have  required  him  [the  traveler]  to 
at  least  iodk  up  and  down  the  track  b^re 
crosdng;  and,  If  0»e  night  was  so  datk  as 
to  make  it  difficult  to  distinguish  a  trahi 
approaching,  then  ordinary,  care  would  have 
called  upon  him  to  resort  ,  to  bis  sense  of 
hearing,  and  to  pause,  if  need  be,  and  listen, 
before  entering  upon  the  place  of  danger." 
In  KaUway  Oo.  v.  Adams.  33  Kan.  427.  6 
Pac  Rc^.  529.  plaintiff,  In  company  with 
others,  was  riding  nlong  the  public  highway, 
and  drove  upon  the  track  without  stopping. 
In  that  case,  as  In  this,  plaintiff's  testimony 
was  that  she  and  her  oHnpanlons  did  not 
see  the  train.  It  was  there  said:  "It  is  the 
duty  of  the  traveler  upon  a  highway  about 
to  cross  a  railroad  track  to  make  vi^lant 
use  of  his  senses  in  order  to  ascertain 
whether  tbsm  is  present  danger  in  crossing. 
*  *  *  It  la  true  that  the  wind  was  blow- 
ing in  nearly  an  opposite  direction  from  that 
from  which  the  train  was  coming,  but  sev- 
eral of  the  plaintiff's  witnesses  heard  the 
tratn,  and  we  have  no  aoubt  that  If  the 
plaintiff  -  or  Adams  had  givoi  heed  and  Us- 
tened  th^  would  have  discovered  its  ap- 
proach, and  could  thus  have  avoided  the 
aoddent"  In  that  cose  It  was  proven  that 
the  whistle  was  not  sounded  80  rods  from 
the  (xoeslng.  as  required,  and  the  negligence 
of  the  defendant  was  regarded  as  proven. 
See,  also,  Orippen  v.  BoUroad  Co.,  40  N.  Y. 
60.  It  is  aidd  in  Chase  v.  Railroad  Co.:  "The 
verdict  la  deaily  wr(mg.  The  rule  Is  now 
'  flrmly  estabU^ied  In  thla  state,  as  well  as 
in  courts  generally,  that  It  is  negligence  per 
se  for  a  person  to  cross  a  track  without  first 
looking  and  listening  for  a  coming  train.  If 
bis  view  ia  unobstructed,  be  may  have  no 
occasI(m  to  listen,  but,  if  hla  view  is  ob- 
Btnictcd,  then  it  is  his  duty  to  listen,  and  to 
llstun  carefully.  And  if  one  is  injured  at  a 
crossing  by  a  pasiring  train  or  eigine,  which 
might  have  been  aeea  If  he  had  locked,  or 
heard  If  he  had  llst^ed.  presumptively  he 
Is  guilty  of  contributory  negligence;  and.  If 
the  presumption  is  not  repelled,  a  recovery 
for  the  Injury  cannot  be  had.  This  [the  ob- 
struction] would  make  It  his  duty  to  listen, 
and  to  listen  carefully  and  attentively.  To 
do  this,  if  riding  In  a  sleigh,  and  especially 


with  beUs  attoched,  it  would  become  neces- 
sary to  stop  his  hOTs^  for  snrdy  be  could 
not  listen  carefully  and  attentive  wlfhont 
'stopping  hla  horse,  and  thus  stiUlns  the  ndas 
of  his  own  team."  This  was  xvbat  wti 
colled  a  "wreclclng  train."  It  bad  been  seat 
out  to  repair  a  folloi  bridge  near  t^.  After 
repairing  ibe  bridge  th^  returned  to  Hart- 
ford, late  in  the  day,  to  await  oiden.  It 
arrived  at  Hartford  at  about  7  o'dod^.  wben 
it  awaited  for  an  excursion  tratn  to  past. 
The  engine  and  tender  were  built  aolid,  asd 
the  tendw  was  about  10  or  12  teet  sbortff 
than  the  ordinary  kind  of  tenders.  Tbe  cab 
projected  ont  over  the  tender.  D^teodaot's 
witnesses  testified  that  a  red  Sgbt  wns  luiii^ 
ing  ftom  a  hook  in  the  centar  of  the  back 
end  of  the  roof  of  the  cab.  TMs  Is  tiie 
customary  place  for  hanging  a  lantmi  In  nm- 
nJng  backward.  There  were  two  white  H^n 
on  the  fnmt  of  the  enghie,  near  the  pDoL 
one  light  on  each  side  of  the  caboose  to- 
wards the  rear  end  <hi  the  comer,  and  one 
tm  the  rear  and  near  Qie  top.  The  emdne 
was  in  front  of  the  train  ronnlnK  bn^Award. 
Its  hcadUf^t  was  bnmlng,  and  reflpcted 
agahist  the  end  of  the  car  behind  It.  It  was 
neccssniy  to  run  the  train  in  thla  manner, 
because  there  was  no  tumtaUe  between 
the  fallen  bridge  and  the  place  of  the  ac- 
cident It  was  not,  therefore^  negUgenoe  per 
ae  to  run  this  engine  backward.  TbSs  oftcn- 
timee  becomes  necessary.  In  Uahlm  t.  Ball- 
way  Co.,  49  Mich.  686,  14  N.  W.  Bcp.  5!». 
a  passenger  train  waa  running  vrltbout  a 
headlight,  and  this  was  <axduded  by  tbe 
court  tnm  the  considemtlrai  of  the  Jury. 
Several  of  the  witnesses  for  tbe  plalnthf 
saw  the  lljdits  upmi  the  tndn  and  in  the  ca- 
boose where  there  were  several  men.  Julc- 
ment  sliould  be  reversed,  and  a  new  trial  or 
dered. 


SMITH  T.  BLAKB. 
(Supreme  Court  of  Michigan.  July  26,  1893.) 

MOHTOAOB  OS  FOUHDKT  —  FUOPBKTT  COTKRBD  — 

MAcamERT— AcTio.1  to  Bxjoih  Rshotax— !>■- 

VBCTIVB  COUPL41XT  —  FaIUTHB  TO  DSMDK— Er- 
TBCT  —  EkRONBOUB  TSHFORABT   IllJDSOTKnt  — 

When  Continusd. 

1.  A  mortgage  on  real  estate  used  as  s 
foundry  and  machine  shop  coverB  macttinery 
which  was  placed  by  tbe  owner  in  a  buildinr 
erected  by  him  many  years  before  foreclosnr» 
of  the  mortgage,  though  some  of  the  mnchioca 
were  not  fastened  to  ue  soli,  because  they  wm 
80  heavy  it  was  not  necessaiy;  especially  wbm 
the  parties  und««tood  tlutt  such  property  was 
covered  by  the  mortgage. 

2.  Where,  in  an  action  by  the  mortgage 
and  purchaser  at  foreclosure  sale,  brought  iift- 
w  Buch  aale,  against  the  mortgagor,  to  «ijaia 
the  removal  of  sacb  machinery,  defendant 
failed  to  demur,  the  bill  will  not  be  diamisiwd 
on  a  demurrer  clause  In  tbe  answer  becanw 
tbe  bill  does  not  allege  that  the  articles  named 
are  fixtures,  or  show  any  claim  thereto  by  de- 
fmdant  or  threat  to  remove  it,  or  because  the 
injunction  was  issued  on  Information  and  be- 
lief, though  such  objections  would  have  be« 
ftitat  on  demurrer,  since  audi  deftocta  oeidi 
have  been  remedied  by  amendment. 
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8.  Where  a  preliminftrr  Injunction  Is  im- 
properlj  granted  beoiaBe  the  requisite  facts  are 
not  alleg^  in  the  bill,  and  it  is  permitted  to 
Btsnd  until  the  taearlnir,  at  which  time  anffi-« 
dent  egnltr  atvears  on  the  proofs  presented, 
the  injunction  will  be  perpetuated. 

Appeal  from  drcult  court,  CheboyKan 
county,  in  chancery;  C.  J.  Pallthorp,  Judge. 

Action  by  Sarah  L  Smith  againat  Beniy 
A.  Blake  to  enjoin  the  remoTal  of  certain 
Diadilnery  from  a  foundry  of  which  plain* 
tiff  la  the  morticagee  and  purchnser  at  fore* 
closure  sale.  From  a  decree  for  plalntlif, 
defendant  appeals.  AfiBrmed. 

George  E.  Frost,  (Oscar  Adams,  of  coun- 
sel,) for  appellant  Henry  W.  MacArthnr* 
(George  W.  Bdl,  <a  ooimad,)  for  appellee. 

HOOKER,  O.  J.  Complainant  Is  the  owner 
of  a  mortgage  upon  certain  premises  In  the 
city  of  Cheboygan,  used  as  a  foundry,  ma- 
chine shop,  and  blacksmith  shop.  This  mort- 
gage was  made  December  14,  1882,  for 
$2,000,  with  interest  at  8  per  c^t,  and  was 
foreclosed  by  advertisemoit,  the  premises 
being  bid  in  for  $2,402.61  by  the  oompluln- 
ant,  who  (the  bill  states)  will  become  en- 
tiUed  to  a  sberlfTs  deed  upon  July  3,  1802, 
at  Vbidi  time  her  InTestiuent  will  amount 
to  $2,594.82.  The  bill  Is  filed  to  restrain  the 
defendant  from  removing  certain  machinery 
upon  the  premises,  viz.:  One  iron  planer; 
one  upright  power  drill;  one  shaper;  three 
Iron  lathes;  one  wood  lathe;  one  upright 
engine;  one  horizontal  boiler;  one  band  saw 
and  frame;  one  rip  saw  end  frame;  one 
foundry  cupola  furnace  and  blower;  the 
belting,  shafting,  puU^s,  and  boxes  neces- 
sary for  the  running  and  management  of 
the  above  machinery. 

It  is  contended  that  the  bill  must  be  dla- 
nilsscd  under  the  demurrer  clause  in  the 
answer,  for  tlie  f<dlowIng  reasons,  Tlx.:  (1) 
The  bill  does  not  allege  tiiat  the  articles 
named  are  fixtures;  (2)  that  It  falls  to  show 
any  claim  of  the  property  in  oontrorersy  by 
the  defendant,  or  threat  of  removal;  &) 
that  no  injunction  can  properly  issue  upon 
information  and  belief.  Had  a  demurrer 
heen  filed,  these  objections  would  have  been 
tataL  But  the  law  does  not  fiavor  the  rais- 
ing of  technical  questions  after  bearing  iqkhi 
the  merits,  and  win  not  permit  the  dismissal 
of  a  bill  upon  a  demnrrer  danse  In  the 
answer  anlesa  the  bm  Is  ffttaUy  defectlT^ 
and  past  remedy  amendmoit  Barton  t. 
iSfay*  48  BUch.  164.  12  N.  W.  Rep.  90;  Ban- 
man  T.  BeaUt  S7  Mich.  1,  28  N.  W.  Bep.  4G1; 
liamb  T.  Jeffreyr  41  Mich.  720;  8  N.  W.  Bep. 
2IM.  Tlie  UU  impliedly  states  that  them 
arttdes  are  part  of  the  realty.  When  we 
nad  this  sixth  danse  In  the  U^t  of  the 
wholB  bnit  no  other  InfMvnce  can  be  drawn. 
The  fUhire  to  allege  threats  coidd  hare 
been  the  aubject  of  amendment  hi  the 
oonrt  below,  and  mobaUy  wonld  have  been 
had  any  <»e  considered  It  neosMaiy.  Itarents 
wore  not  even  proved,  bat,  as  defendant's 


answCT  dalmed  this  pnqterty  to  be  person- 
alty, not  covered  by  the  mortgage,  and  this 
question  was  aU  ttiat  was  litigated,  we  uiay 
consider  the  Intention  to  remove  admitted. 
This  brings  ns  to  the  merits  ot  the  case. 
The  proof  shows  tiiat  all  of  Oibk  artldes 
were  placed  In  a  building  erected  many 
years  ago  for  a  foundry  and  machine  diop 
by  the  owner  of  both,  and,  while  some  ot 
the  madilnes  wwe  not  fastened  to  flie  soU 
or  building,  fliej  vren  heavy,  and  It  was 
unnecessary.  AU  were  adapted  to  the  busi- 
ness for  whkdi  the  biUldhig  was  erected. 
Pnrthmnore,  the  preponderance  of  the 
proof  shows  that  the  parties  understood 
that  this  property  was  to  be  covered  the 
mor^tnge.  We  think  the  dedslon  of  the 
ctromt  court  In  holding  that  tlie  mortgage 
covered  these  artldes  waa  la  accoxd  with  the 
MIdilgan  antboritieB. 

A  point  Is  made  that  an  Injunction  can- 
not property  be  granted  when  the  blU  falls 
to  allege  the  requisite  facts  upon  tiie  oath 
of  the  complainant  That  Is  true  where  the 
IilJunotlon  sou^t  Is  preltmhiaTy,  but  we  see 
no  reason  why  rril^  by  Injunctkm  cannot 
be  based  upon  proof  presented  upon  the 
hearing.  In  tlits  case,  while  the  Injunction 
should  not  have  been  allowed.  It  was  pei^ 
mitted  to  stand  imtll  the  hearing;  and,  "suffi- 
cient equity  appearing."  It  diould  be  per- 
petuated. Clark  V.  Young,  2  R  Mon.  67. 
The  record  may  be  remanded,  with  direc- 
tions that  complainant  be  allowed  to  amend 
her  blU.  whereupon  the  decree  may  stand 
affirmed.  Coniplohiant  will  recover  coats  of 
both  courts.  The  other  Justices  concurred. 


MORELAND  et  al.  t.  HOUGHTON  et  al. 
(Sapreme  Court  of  Michigan.  July  2S,  1803.) 

On  motion  for  rdiearlng.  Decree  modi- 
fled. 

For  •former  report,  see  54  N.  W.  Rep.  285. 

PER  CURIAM.  A  motion  for  a  rehear- 
ing having  been  made  in  this  case,  our  at- 
tention la  challenged  to  the  fact  that  a  larger 
•aum  was  due  upon  the  mortgage  than  the 
amount  due  to  the  complainants,  and  for 
the  security  of  which  It  was  assigned  to 
l^ntiffs.  The  appellant  Van  Wagoner  waa 
entitled  to  this  excess.  The  case  will  l>e 
remanded  to  the  court  bdow  to  ascertain 
and  determine  the  amount  actually  due  upon 
the  mortgage,  and  the  decree  bdow  will  be 
modified  to  the  extent  that  on  the  sale  of 
the  mortgaged  premises,  or  cm  payment  of 
the  amount  fOnnd  due  npoa  the  mortgage 
Into  court,  the  money  shall  be  applied— First, 
to  the  payment  of  the  sum  due  complainants, 
with  Interest  and  costs;  add,  aecmd,  the 
balance^  If  any.  shall  be  paid  to  the  appd- 
lont  Tan  Wagoner,  to  the  amount  of  his 
dalm.  Ndther  parity  wIU  lecovar  costa  In 
this  court 
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PEOPLE  T.  COOK. 
(Supreme  Court  of  Michiijan.   July  25,  189a) 

PSOSTITUTION— PrOCUKATION — ChABACTBB  OF  So- 

LtciTED  Female— PiiBvioCB  Ube  of  HoOdB. 

1.  A  person  who  solicits  a  female,  who  Is 
at  the  time  a  prostitute,  aad  iutnate  of  a  hotiM 
of  ill  fame,  to  become  an  inmate  of  anoth^ 
such  house,  is  not  guilty  of  a  violation  of  3 
How.  St  {  92S6.  which  provides  for  the  punish- 
ment of  any  peraon  who  >oIfcit*  a  female  to  ra- 
ter sndi  bonae  tor  tho  purpoae  of  "becondnK" 
a  prostitute. 

2.  In  a  prosecution  for  the  vfolation  of  S 
How.  St.  i  9286,  which  provides  that  every 
keeper  of  a  house  of  iU  fame,  resorted  to  for 
the  purpose  of  proatltntion,  and  every  veraon 
who  shall  solicit  a  female  to  ent^  such  house 
for  the  punKise  of  becoming  a  prostitute,  is 
irailty  of  a  felony,  etc.,  it  need  not  appear  that 
the  house  which  the  female  was  solicited  to 
enter  had  already  been  resorted  to  for  the  pur^ 

Eose  of  prosUtution,  but  It  is  aufficlent  if  the 
ouae  was  i»^)ared  and  Intttided  tor  inch  pur- 
pose. 

Error  to  superior  coart  €^  Grand  Boplds; 
Edwin  A.  Burllngame,  Judge. 

Mai^oret  O.  Cook  waa  conTlcted  ct  eo- 
Udtlng  certflln  females  to  enter  a  hoose  of 
lU  fame  resorted  to  for  the  purpose  of  pros- 
titution, for  the  purpose  of  becoming  prosti- 
tutes, and  she  brings  error.  Reversed. 

Mnher  &  Salsbury,  for  appellant  A.  A. 
Ellis.  Atty.  Gen.,  and  Alfred  Wolcott,  Pros. 
Atty..  for  the  People. 

liONG,  J.  Respondent  was  convicted  In 
the  superior  court  of  Grand  Rapids,  under 
an  Information  charging  that  she  did  solicit 
and  induce  Emma  Hachn  and  Ullle  Pale, 
females,  to  enter  a  house  of  lU  fame,  situate 
at  WooOaide,  resorted  to  for  the  purpose  ot 
prostitution  and  lewdness,  for  the  ptupose 
of  becoming  prostitutes.  It  appeared  that  at 
the  term  of  court  at  which  the  respondent 
was  tried,  and  before  her  trial  came  on, 
one  Frank  Smith  had  been  prosecuted  and 
convicted  under  an  Information  charging  that 
he  did  solicit  and  induce  one  Anna  Kelson, 
a  female,  to  enter  a  house  of  ill  fame  in  the 
city  of  Grand  Rapids,  resorted  to  for  the 
puripose  of  prostitution  and  lewdness,  for 
the  purpose  of  beooming  a  prostitute;  and 
that  LiUle  Pale— named  In  the  information 
against  respondent— was  a  witness  against 
said  Frank  Smith;  and  also  that  said  Anna 
Nelson  was  to  be  used  as  a  witness  against 
the  respond^t  her  name  being  indorsed  on 
the  Information  for  that  purpose.  The  aame 
panel  of  Jurors  remained  during  the  term  ot 
court,  and  several  of  them  who  served  on 
the  panel  in  the  case  against  Frank  Smith 
were  called  in  the  case  against  the  respond- 
ent Counsel  for  respondent  examined  these 
Jurors  on  voir  dire.  They  were  asked  If 
they  served  as  Jurors  In  the  case  d  Pe<^le 
T8.  Frank  Smith,  and  heard  Ullle  Pale  tes- 
tify. iTiia  was  answered  In  the  BfBnnatiT& 
Goimsel  then  asked:  "Did  you.  from  the  ert- 
dence  In  that  case^  form  any  opinion  as  to 
t*r  character  for  virtue  and  chastity?"  Hie 
asiBV&t  under  ohjectlon  from  the  proaeco- 


tlon,  was  ezduded.  Five  Jurors  who  sat  in 
the  case  of  Smith  remained  on  the  panel  In. 
.the  present  case.  Ullle  Pale  was  called  as 
a  witness  for  the  proseoutlou,  and  testified 
substantially  that  on  Sunday,  December  12, 
1892,  the  respondent  asked  her  to  go  to 
WoodvUle.  Into  a  house  of  prostitution,  to 
become  a  prostitute.  On  the  next  day  she 
saw  the  respondent  again,  who  gave  her  50 
cents  to  pay  her  fare  and  that  of  Anna  Nel- 
son on  the  train  to  go  there,  the  reqiondent 
at  the  same  time  telling  her  that  other  girls 
were  going,  and  to  go  to  the  depot,  but  not 
to  recognize  her  there.  The  witness  also 
testified  that  before  that  time  she  hod  had 
illicit  lutercourse  with  a  man  for  pay.  This 
was  only  a  few  days  before  the  respondent 
solicited  her  to  go  to  Woodvllle.  The  testi- 
mony tended  to  show  that  the  house  to 
which  the  respondent  solicited  these  girls 
to  go  was  a  new  one,  but  the  witness  LUlle 
Pale  testified  that  the  respondent  said  It 
was  a  sporting  house.  The  statute  under 
which  the  prosecution  was  had  reads:  "Ev- 
ery person  who  shall  keep  a  house  of  111 
fame,  resOTted  to  for  the  purpose  of  prosti- 
tution or  lewdness,  and  every  person  who 
shall  solicit  or  in  any  manner  induce  s  fe- 
male to  enter  such  house  for  the  purpose 
of  becoming  a  prostitute,  or  shall  by  force, 
fraud,  deceit,  or  In  any  like  manner  pro- 
cure  a  female  to  enter  such  house  for  the 
purpose  of  prostitution  or  of  becoming  a 
prostitute,  shall  be  deemed  guilty  of  a  fel- 
ony, and,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  state  pris- 
on not  more  than  five  years,  or  in  the  county 
Jail  not  more  than  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  by  both 
such  flue  and  Imprisonment,  In  the  discre- 
tion of  the  court"    3  How.  St  |  9286. 

It  Is  contended  by  counsel  for  respond^t 
tliat  the  conviction  must  be  set  aside  for  the 
reasons:  (1)  That  there  was  no  evldmce 
that  the  house  to  which  these  females  were 
asked  to  go  had  ever  been  resorted  to  for 
the  purpose  of  prostitution  or  lewdness.  <2) 
That  the  words  used  in  the  statute,  "tw  the 
purpose  of  becoming  a  prostitute,"  Implies  s. 
change  of  state  or  condition,  and  that  these 
females  were  shown  to  have  already  be- 
come prostitutes  before  being  solicited. 
Tliat  the  testimony  did  not  show  that  the  re- 
^ndent  s(didted  Ullle  Pale  to  go  to  ttils 
house,  and  that  what  was  said  amounted 
to  nothing  more  than  an  buiuliy  if  she 
would  go  to  a  sporting  hamo,  (4)  That  the 
court  erred  in  permitting  the  jurors  who 
bad  formed  part  of  the  panel  on  the  trial 
of  Frsnk  Smith  to  sit  In  this  case. 

1.  The  testimony  tended  strong  to  show 
that  the  respondent  had  prepared  tills  house 
at  Woodvllle  as  a  house  ot  prostitution,  and 
visited  Grand  Ri^tida  for  the  purpose  of  so- 
licttlDg  females  to  go  there  for  the  purpose 
«f  proBtltntiaL  It  Is  not  a  neoesssiy  de> 
ment  of  the  offense  that  the  house  should 
alr^dy  have  been  rescwted  to  tor  audi  a 
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purpose  by  other  females.  TUe  gravameu 
of  tbe  oflense  la  la  soliciting  females  to  eti- 
ter  such  house  for  tbe  purpose  of  becoming 
prostitutes;  that  Is,  a  house  designed  aiuf 
kept  for  that  purpose,  whether  It  had  al- 
ready been  rawrted  to  by  others  tat  that 
purpose  or  not  If  the  testimony  of  Llllie 
Pale  Is  true,  the  respondent  had  prepared 
a  house  for  the  purpose  of  prostitution,— "a 
sporting  house,"  as  she  told  the  witness. 

3.  Tbe  -oft^se  was  charged  In  the  lan- 
guage of  the  statute,— that  is,  soliciting  fe- 
miiles  to  enter  a  house  of  ill  fame,  kept  tor 
the  purpose  of  pro&titution  aud  lewdness, 
for  tbe  purpose  of  becoming  prostitutes. 
There  wus  some  tesUmoDy  traidiug  to  show 
that  these  girls  had  already  entered  upon 
a  life  of  duune,  and  Qiat  when  the  respond- 
ent fouud  them  they  were  then,  or  had  been, 
Imuatcs  of  a  house  of  prostitution.  The 
question  Is  therefore  presented  whether  the 
It^slature  Intended  to  create  an  offense  un- 
der the  statute  which  should  apply  to  one 
who  solicits  a  femule,  who  is  already  a  pros- 
titute, to  enter  a  house  of  prostitution,  and 
especlnlly  where  the  female  so  solicited  Is 
at  the  very  time  an  Inmate  of  a  house  of 
prostitution.  The  language  of  the  statute 
Is  peculiar:  "Every  person  who  shall  so- 
licit or  in  any  manner  Induce  a  female  to 
enter  such  house  for  the  purpose  of  becom- 
ing a  prostitute,"  etc  It  Is  contended  by 
counsel  for  respondent  that  the  word  "be- 
coming," as  used  In  this  s^tute,  implies  a 
change  of  state  or  condition,  and  that  one 
who  is  already  a  prostitute  cannot,  within 
the  meaning  of  the  statute,  become  what 
she  already  is.  The  court,  speaking  of  this 
subject  to  the  jury,  said:  "It  Is  not  a  ques- 
tion of  remoTlDg  prostitutes  from  this  city 
to  some  other  town,  to  get  rid  of  them.  The 
statute  la  aimed  at  the  person  who  Is  so 
depraved  as  to  become  the  go-between  be- 
tween innocent  girls  and  houses  of  ill  fame, 
or  between  women  and  houses  of  prostitu- 
tion, by  means  of  solicitation.  If  tbe  court 
should  charge  that  the  legislature  intended 
to  fortflve  the  person  whose  business  It  was 
to  soUdt  women  of  pronouncetl  bad  charac- 
ter from  one  house  of  ill  fame  to  another, 
;wblch  I  shall  not  chai^,)  then.  In  such 
case,  it  woidd  be  a  matter  of  serious  delib- 
eration whether  LlUle  had  become  such  a 
notorious  prostitute,  she  being  a  young  girl 
of  seventeen  or  el^teen,  and  never,  so  far 
&3  the  evidence  In  the  case  is  concemod,  had 
submitted  her  perstm  to  a  man  until  a  few 
days  before  the  alleged  solicitation,  as  to 
whether  she  was  what  would  be  termed  a 
common  prostitute."  Tbe  court  bod  evi- 
dently oredoiAed  the  testimony  of  Llllie 
Pole.  She  was  asked:  "What  were  you  do* 
ing  at  this  Ume?  What  were  yoa  employed 
at»— what  woE^  If  any?  Answer.  I  was  in 
a  sporting  hoose.  It  would  have  been  a 
wedc  Sunday  night  that  I  bad  been  ttiere. 
Mrs.  Cook  came  <m.  Simday  night  That 
^rtlng  houBs  wa?  located  next  door  to 


Nellie  Angell's,  what  was  called  'No.  60  Bast 
Fulton  Street,'  and  was  kept  by  a  Mrs.  Wil- 
son. Questltm.  Had  you  been  'doing  busi- 
ness' there,  as  you  call  it?  A.  Yes,  sir.  Q. 
By  'btistness'  you  mean  entertaining  men 
for  pay,  as  sporting  women  doV  A.  Yes, 
sir.  Q.  Having  Illicit  Intercouim  with  men 
for  pay;  tliat  Is  what  you  mean  by  'buaU 
noss?"  A.  That  Is  what  I  mean;  yes,  sir." 
The  court.  In  Its  charge,  did  not  direct  ths 
jury  whether  the  respondent  rcmld  or  could 
not  be  convicted  If  the  girl  Li.'iR-  Pole  was 
a  common  prostitute  at  the  tiiue  she  was 
solicited  to  go  to  Woodvllle.  but  left  that 
question  an  open  one,  putting  the  cose  to 
the  Jury  upon  the  theory  that  the  evid^ce 
would  not  warrant  them  In  flmiiny  ^be 
a  prostitute  at  tliat  time.  The  charge  was 
misleadiug  to  the  Jury,  and  the  coui-t  sliould 
h.ave  construed  the  statute  so  that  the  Jury 
might  have  had  such  construction  as  a 
guide  in  their  deliberations.  There  was 
strong  evidence  that  the  girl  was  a  common 
prostitute,  and  then  actually  in  a  house  of 
prostitution.  The  clause  under  which  the 
information  was  tiled  makes  the  offense  com- 
plete when  the  solicitation  is  of  females  to 
become  prostitutes.  Some  force  must  be  giv- 
en to  the  word  "become;"  and  it  Is  evident 
that  the  legislature  did  not  intend  to  make 
the  offense  complete  by  the  mere  soliciting 
of  a  female  who  was  already  a  prostitute, 
and  In  a  house  of  Ul  fame,  to  go  from  that 
place  Into  another  house  of  like  character. 
The  next  clause  of  the  act  makes  It  an  of- 
fense to  procure  a  female  by  force,  fraud, 
deceit,  or  In  any  like  manner,  to  enter  such 
a  house  for  the  purpose  of  prostitution.  The 
same  statute  also  punishes  in  like  manner 
all  vrsons  who  keep  houses  of  prostitution 
resorted  to  for  lewdnesa  The  court  should 
have  directed  the  Jury  that  If  they  foimd 
the  female  Llllie  Pale  a  common  prostitute, 
and  actually  in  a  house  of  prostitution  at 
the  time  respondent  solicited  her  to  go 
to  Woodvllle,  the  respondent  should  be 
acquitted  of  the  offense  charged  In  the  in- 
formation. The  other  questions  raised  need 
not  be  noticed.  Judgment  reversed,  and 
new  trial  ordered.  Tbe  other  Justices  cou^ 
cnired. 


RYNALSKI  V.  INSURANCB  CO.  OF 
STATE  OF  PENNSYLVANIA. 

(SuiHrema  Court  of  Michigan.  July  25,  1893.) 

FtBB  iKSDHAiros— CoaniTioss  ov  Poucx— Pttoon 
or  Loss. 

Failure  to  fumtah  proofs  of  loss  within 
60  days  after  a  fire,  as  requirei  by  a  policy  of 
ioBurancc,  will  not  forfeit  the  rif^nt  of  au  as- 
sured to  recover  on  the  policy  in  the  absence  of 
a  provisioQ  making  such  failure  a  cnuse  of  for- 
feiture, even  though  the  p^Aicy  coutaiued  a  slip- 
ulatioD  that  no  action  could  be  maintained  oa 
it  until  after  full  compliance  with  all  its  rfr- 
goirementa.  Steele  v.  lueurance  Co.,  S8  N.  W. 
Sep.  617, 93  Mich.  SI.  followed. 
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Error  to  circuit  court,  Bay  comity;  George 
P.  Cobb,  Judge. 

Action  by  John  TtynaWd  ftgainst  the  In- 
mranee  Oompany  of  tlie  State  at  Pemvyl- 
Tania  on  a  policy  of  bisnrance.  From  a. 
Judgment  for  defendant,  entered  upon  a 
Terdlct  directed  by  the  ooiirt,  ploJntUT  brings 
error.  Reversed. 

Lindner,  Porter  &  Haffey,  (James  Van 
Kleeck,  of  counsel,)  for  appellant  ^mon- 
son,  Glilett  &  i^ourtrlght,  for  appellee. 

MONTGOMERY,  J.  This  Is  an  action  on 
a  Mlchlgim  standard  policy  of  Insurance. 
The  dnmlt  Judge  directed  a  verdict  for  the 
defendant,  on  the  ground  that  the  plaintiff 
failed  to  show  that  proofs  of  loss  were  for- 
nldied  within  60  days  after  the  fire.  There 
Is  no  question  that  proofa  were  furnished  be- 
fore suit;  Indeed,  the  defendant's  plea  sets 
up  that  such  proofs  were  furnished,  and  as- 
serts as  a  defense  ttiat  the  {dalntiff  was 
guilty  of  fraud  and  false  swearing  In  making 
Che  proofs.  Hie  suit  was  Instltnted  within 
the  12-month8  limitation  fixed  by  the  policy. 
Hbe  case  is  ruled  by  Steele  r.  Insurance  Co., 
93  Mich.  81*  63  N.  W.  Rep.  517.  Judgment 
rerersed,  and  a  new  trial  ordered.  The 
oOax  joaticea  ctmcnrred. 


RENNET  T.  RANNBT. 

(Supreme  Court  of  Michigan.  July  26,  1883.> 

BsoBiTSBS  —  Actions  i oainbt  —  Con vbksiok— 
What  Constitltbs. 

1.  Trover  may  be  bronsbt  SKalnst  a  re- 
colvn*,  as  such,  without  leave  of  coart. 

2.  One  who  sells  nrouerty  as  under  a  mort< 
gage  which  was  not  Included  therein  Is  IMible 
for  the  conversion,  whether  he  knew  It  was 
aot  iucluded  or  not. 

Error  to  circuit  court,  Wi^ne  county;  Cor^ 
nelius  J.  Rellly,  Judge. 

Action  by  Patri<d[  Kenney  against  Fred- 
erick T.  Ranney  tor  conversion.  Plaintiff 
hod  Judgment,  and  defendant  brings  error. 
Affirmed. 

Grlflln  A  Warner,  fnr  appelant.  DniUn 
Newton,  tor  am^ellee. 

HOOKER,  a  J.  Ryan  Bros.,  of  Detroit, 
dealns  In  knit  goods,  were  succeeded  by  the 
Peninsular  Knitting  Company,  <tf  which  John 
T.  I^an  was  vice  preddent,  which,  beoom- 
Ing  Involved,  on  April  1,  1891,  gave  a  mort- 
gage upon  Its  stock  and  pn^wrty  to  Balch 
to  secure  a  note  of  |15,00U.  On  April  9th 
proceedings  were  begun  In  chancery  to  fore- 
Glose  this  mortgage,  and  def aidant  was  ap- 
p^ted  receiver,  and  nlttmatdy  add  the 
property  mortgaged,  order  of  conrt.  Tba 
(ilalntlff  Is  a  dealer  In  yam  at  C^cago.  and 
bad  an  ammgcmmt  with  Ryan  Bros,  to 
send  them  yam  subject  to  their  approval,  to 
be  rctumed  If  they  did  not  subsequently 
agree  upon  a  price.  Phiintlff,  bi.>lDg  Iguo- 
rant  of  the  change  In  the  Arm  of  Ryan  Bros., 


them  a  bundle  of  yam  under  Ihe  ar- 
rangement It  was  recdred  by  ttw  Peidn* 
solar  Knitting  Woi^  about  a  weA  betom 
title  foreclosure  proceedings  were  begun,  and 
was  set  a^e  by  Byan  aa  ^alntUTs  pn^erty. 
It  was  snbsequenUy  mAA  with  the  other  prop- 
erty by  tiie  recover,  and  the  plaintiff  brings 
trover  against  him. 

Defmdant's  ooonsd  contends  Uiat  Us  n- 
celvership  protects  him  from  an  action,  with- 
out leave  of  court  flrat  obtained;  but  this 
appears  to  be  In  conflict  witti  the  can  oC 
Gutsch  V.  McDhargey,  69  Mich.  877.  87  N. 
W.  Rep.  303,  where  It  was  held  that  an  of- 
ficer of  conrt  obtains  no  immnnlty  finm 
llabUlty  for  a  tmrt  by  reasm  of  hla  office. 

It  Is  also  dalmed  that  the  Jury  shonid  bare 
been  Instmeted  13iat  If  the  recover  mM  in 
Ignorance  of  pbUntKra  ownership,  and  tamed 
over  the  money  as  directed  by  the  court, 
before  notice,  he  was  not  llatde.  The  court 
did  Instruct  the  Jury  that  If  Ryan  did  not 
notify,  or  attempt  to  notlty,  defmdant  of 
plaintiff's  ownership,  a  verdict  should  be 
rendered  tot  the  defendant  Under  ttie 
proote,  this  must  have  been  understood 
the  Jury  as  a  direction  that  defendant  could 
not  be  found  guilty  of  the  cuiverrion  it  he 
had  acted  In  the  belief  that  the  yam  be- 
longed  to  the  Imlttlng  company,  and  waa 
covered  by  the  mortgage,  and  this  was  quite 
as  favorable  an  Instruction  as  the  dtfendant 
was  ^titled  to.  We  understand  It  to  be  tlie 
serttled  law  that  when  one,  by  a  treqnaa, 
takes  the  property  of  another,  and  sells  It. 
he  Is  liable  for  the  conversion,  and  that  no 
demand  Is  necessary,  and  the  question  of 
good  or  bad  faith  la  not  necessarily  involved. 
This  doctrine  is  applied  dolly  In  cases  against 
sheriffs  and  constables,  where  property  la  un- 
lawfully seized  and  sold  upon  execution. 
The  defendant  wrongfully  took  property  of 
the  plaintiff,  and  sold  it  It  is  not  a  defense 
to  say,  "I  supposed  I  had  authority  to  do  so." 

should  have  seen  to  it  that  ha  sold  no 
property  except  tliat  mortgaged.  Gibbons  v. 
Fanii-eU,  03  Mich.  344,  29  N.  W.  Rep.  855; 
Pingree  v.  Railroad  Co.,  66  Mich.  148,  33  N. 
W.  Rep.  206;  Allen  v.  KUiyon,  41  Mich.  281, 
1  N.  W.  Rep.  803;  Scudder  v.  Anderson,  54 
Mich.  122,  19  N.  W.  Rep.  775;  Hake  v.  Buell. 
50  Mich.  89,  14  N.  W.  Rep.  710;  Daggett  v. 
Davis,  53  Mich.  35.  18  N.  W.  Rep.  518.  We 
find  no  error  In  the  record,  and  the  Judg- 
ment will  be  affirmed. 

LONG,  X.  did  not  dt  Tbe  ottnr  inatlcei 

concurred. 


COBBY  T.  WESBBB  at  iL 
(Bnimme  Court  of  Michigan.  July  25,  UBS.) 
Aasohfsit— Uosbt  Pud  bv  Gabxisbicb. 
Where  a  xamlshee  dlBcloses  that  be,  aa 
maker  of  a  note,  owes  defendaut,  as  payee 
thereof,  and  pays  the  moaey  to  tlie  shorlff.  by 
wbum  it  In  remitted  to  jdaintltt,  it  cannot  be 
retiivered  from  the  latter  by  an  assignee  of  the 
note  OS  mou«y  had  and  received. 
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Error  to  circuit  court,  Imla  countr;  Ver- 
non EL  Smith,  Jadge. 

Assumpsit  b7  Lorenzo  Corey  against  Osc&r 
Webber  and  Clarence  W.  Chapin.  Defend- 
ants set  Qp  a  counterclaim,  which  was  dis- 
allowed, and  they  bring  error.  Affirmed. 

Frank  A.  Miller  and  William  O.  Webster, 
for  appeUanta  N.  O.  Grlswold,  tor  appellee. 

MONTOOMEBT,  J.  The  sole  qae8ti<Hi  In 
tblB  case  is  whether  the  plalntiHf  is  liable  to 
the  d^<nidants  for  money  coming  into  his 
luinds,  under  the  drcamstoncea  stated  bdow, 
as  in  an  action  for  money  haa  and  received. 
The  facts  are  that  on  October  14.  1890,  the 
firm  of  Trip  &  Delanoy,  of  Mamaroneck,  N. 
T.,  were  indebted  to  one  G.  T.  Gadwell  In  the 
sum  of  I505J27,  and  that  on  ttiat  day  the 
firm  made  its  note,  payable  to  the  order  of 
said  Cad  well  two  months  after  date,  to  se- 
cure the  payment  of  said  amount  Tliis  note 
was,  before  maturity,  Indorsed  by  Cadwell 
t>J  defendants,  and  transferred  in  the  regular 
course  of  business,  and  for  value.  In  the  fall 
of  1800  the  plaUitiff  brought  suit  In  a  New 
York  court  having  Jurisdiction  against  Cad- 
well, and  garnished  Trip  &  Delanoy.  Trip  & 
X>elanoy  thereupon  made  disclosure,  and  paid 
the  money  over  to  the  slieriff,  who  remitted 
it  to  the  plaintiff.  It  does  not  appear  wheth- 
er the  note  was  due  at  this  time  or  not.  It 
la  claimed  by  the  defendants  that  under 
these  circumstances  the  plaintiff  should  be 
beld  to  have  received  this  muney  for  the  use 
of  defendants,  and  is  liable  for  money  had 
and  received.  It  Is  cleor  that  the  payment  of 
this  money  to  the  plaintiff  by  Trip  &  De- 
lanoy In  no  way  affected  the  defendants' 
right  to  sue  and  recover  upon  their  note. 
They  acted  at  their  peril  In  making  such  pay- 
ment Hosley  v.  Scott,  59  Mich.  420,  2G  N. 
W.  Rep.  009;  Hitchcock  v.  MiUer.  48  Mich. 
603,  12  N.  W.  Rep.  871;  Hlrth  v.  Pfelfie,  42 
Mich.  31.  3  N.  W.  Rep.  239.  The  question  of 
whether  Trip  &  Delanoy  could  themselves 
recover  back  the  money  paid  to  plaintiff  can- 
not perhaps,  be  definitely  solved  from  the 
facts  appearing  on  this  record.  The  general 
rule,  however,  is  that  money  paid  under  Ju- 
<liclal  process  cannot  be  recovered  back,  the 
remedy  being,  if  any,  by  a  reversal  of  the 
Judgment,  and.  If  this  cannot  be  done,  the 
payor  is  without  remedy.  Bish.  Cont  S  272; 
Walker  v.  Ames,  2  Cow.  428;  Cobb  v.  Cur- 
tiss,  8  Johns.  470.  Have  these  defendants, 
who  liave  lost  nothing  by  the  action  taken 
by  the  plaintiff,  a  greater  right  than  Trip  & 
Delanoy  are  shown  to  have?  We  think  not 
The  remedy  by  an  action  for  money  had  and 
received  la  comprehensive,  and  may  be  em- 
ployed in  a  great  variety  of  eases  where  the 
right  to  a  fund  in  possession  of  defendant  ex- 
ists; but  It  should  not  be  so  extended  as  to 
create  rights  which  do  not  exist  either  at  law 
or  equity.  It  la  conceived  that  where  no 
privity  exists  between  plaintiff  and  defend- 
ant, and  where  the  plaintiff  has  no  title  to 


the  fund,  and  where  also  It  appears  that 
there  Is  no  relation  of  trust,  legal  or  equita- 
ble, no  ri^t  exists  in  the  plaintiff  to  demand 
the  mon^,  and  hence  that  no  remedy  by 
action  for  money  bad  and  received  can  be 
applied. 

The  cases  dted  by  counsel  for  defendants 
do  not  lui  we  read  them,  establish  any  rule 
in  conflict  with  the  foregfring  statement.  In 
Beardslee  v.  Horton,  3  Mich.  563.  defendant 
was  agent  of  one  Mrs.  Culver,  and,  as  such, 
collected  the  money  in  question,— a  specific 
thing  in  the  hands  of  the  agent  By  an  as- 
signment the  title  to  this  passed  to  the  plain- 
tiff. He  was  permitted  to  recover  after  de- 
mand and  refusal  In  Moore  t.  Mandle- 
baum,  8  Mich.  433,  the  defendant  was  an 
agent  of  the  plaintiff,  and  held  the  money 
sought  to  be  recovered  as  trustee.  In  Walk- 
er T.  Conant  65  Mich.  194,  31  N.  W.  Rep. 
786.  the  money  was  paid  to  the  defendant 
under  a  mistake  of  toct,  the  clrcumslances 
showing  that  the  defendant  had  no  right  to 
receive  the  fund.  He  would  therefore  hold 
the  money  subject  to  an  equitable  trust  In 
that  case  It  was  said:  "There  need  be  no 
privity  of  contract  alleged  or  proved  other 
than  such  as  arises  out  of  the  fact  that  the 
defendant  had  received  the  plaintiff's  money, 
and  which.  In  equity  and  good  cons  lence,  she 
ought  not  to  retain."  The  question  presented 
In  this  case,  as  reported  in  65  Mich.  104,  31  N, 
W.  Rep.  786,  was  disposed  ofon  demurrer,  but 
the  case  was  again  before  the  court  after  the 
facts  had  been  developed  on  a  trial,  and  is  re- 
ported in  69  Mich.  321,  37  N.  W.  Rep.  292.  It 
there  appeared  that  the  situation  of  Mrs. 
Conant  had  been  changed,  so  that  In  equity 
she  could  not  be  asked  to  return  the  money. 
"She  received  it  in  good  faith  In  satisfaction 
of  a  Just  and  equitable  claim,  and  when  It 
was  due  on  honor  and  in  conscience."  It 
was  held,  therefore,  that  the  plaintiff  could 
not  recover.  It  will  be  seen  that  in  each  of 
these  cases  there  was  either  privity,  or  a 
right  in  the  plaintiff  to  the  specific  money 
which  was  the  subject  of  the  action.  So  in 
Martin  v.  Sheridan,  46  Mich.  96,  8  N.  W. 
Rep.  722,  the  plaintiff  was  the  actual  owner 
of  the  fund.  The  cases  decided  elsewhere, 
cited  by  counsel,  are  similar.  In  Brand  t. 
Williams,  29  Minn.  238,  13  N.  W.  Rep.  42, 
plaintiff  and  defendant  held  successive  at- 
tachments. The  sheriff  realized  enough  to 
pay  all  the  attachments.  The  defendant 
fraudulently  Induced  the  sheriff  to  pay  over 
to  him  all  the  proceeds  of  the  sale.  It  seems 
clear  that  the  plaintiff  had  a  right  to  the 
funds  in  the  hands  of  the  sheriff,  and  the  de- 
fendant's appropriation  of  the  fimd  was 
wrongfuL  In  Bank  of  the  Metropolis  v. 
Fhrst  Nat  Bank  of  Jersey  City,  10  Fed.  Rep. 
301,  the  money  received  was  the  avails  of  a 
check.  The  court  said:  "The  indorsement  by 
the  plaintiff  for  collection  was  notice  to  all 
parties  subsequently  dealing  with  the  check 
that  the  plaintiff  did  not  intend  to  transfer 
the  title  to  the  paper  or  the  ownership  of  the 
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proceeds  to  another."  No  case  has  been  cit- 
ed by  defendants'  counsel,  nor  hare  we  In 
our  research  found  one,  which  goes  tbs 
length  of  sustaining  the  contention  of  de- 
fendants. On  the  other  hand,  the  cases  of 
Patrick  V.  MetciUf,  37  N.  Y.  332;  Butter 
worth  T.  Gould,  41  N.  Y.  430;  and  Hatha- 
way V.  Town  of  Clnclnnatus,  62  N.  Y.  444, 
—are  not  distinguishable  In  principle  from 
tile  present  The  rule  Is  thus  stated  In  Hath- 
away V.  Town  of  Clnclnnahis;  "Where  a 
debtor  owes  a  debt  which  two  persons  not 
In  privity  with  each  other  severally  claim, 
and  the  debtor  pays  the  debt  to  one  In  rec- 
ognition of  his  claim  and  In  repudiation  of 
the  claim  of  the  other,  and  It  turns  out  that 
tlie  latter  was  the  rightful  claimant,  he  can- 
not recover  of  the  former  the  money  paid 
by  the  debtor."  The  same  rule  is  held  In 
Butterworth  v.  Gould,  In  which  case  It  was 
said:  "In  such  case,  moneys  are  not  re- 
c^ved  by  the  defendant  to  Qie  plaintiff's 
use."  In  the  present  case  it  la  not  contend- 
ed that  there  was  any  IntenUon  on  the  part 
of  Trip  &.  Deliinoy  to  create  any  trust,  or 
pay  any  money,  to  the  use  of  defendants. 
There  was  no  title  in  the  defendants  to 
the  fund,  no  trust  created,  and  no  privity 
between  them  and  the  plaintiff.  Moreover, 
the  plaintiff  was  by  the  act  of  Tripp  &  De- 
lanoy  in  making  payment  of  this  clulm  dis- 
armed, and  could  no  longer  pursue  his  debt- 
or. It  would  be  a  manifest  Injustice  to  per- 
mit others  to  reap  the  fruits  of  plaintiff's 
diligence,  and,  in  case  of  the  insolvency  of 
hlB  debtor,  deprivehim  of  all  remedy,  where, 
as  In  this  case,  he  has  in  good  faith  success- 
fully pursued  a  legal  remedy  for  the  collec- 
tion of  his  debt.  The  Judgment  will  be  af- 
firmed, with  costs.  The  other  justices  con- 
curred. 


SWiSET  v.  COLLETON  et  aL 
(Supreme  Court  of  Michigan.  July  25.  1893.) 

ASSDUPSIT — SUFFIOIBNCX  OF  EviUENCB. 

In  assumpsit  it  appeared  that  defeodaatB 
were  Hureties  for  B.  ou  a  contractor's  bond 
conditioned  to  pay  all  Indebtedness  for  a  city 
improTf>muat;  that  B.,  becoming  in  arrears, 
■ouKbt  assistance  of  plaiutiff  on  i^Ting  him  as 
security  an  order  on  the  city  for  estimates  as 
they  should  become  doe;  that  defendants  In- 
duced the  city  not  to  accept  sacb  order,  and 
plaintiff  declined  to  fomish  the  money  to  B.; 
that  the  parties  then  met  at  a  bankt  and,  by 
indorsing  B.'b  note  to  blm  for  $900,  plaintiff 

Srocnred  the  money  of  the  bank,  and  gave  It  to 
efeudants  to  pay  the  laborers  to  whom  B.  was 
indebted.  Plaintiff  and  B.  testified  that  the 
mouey  was  procured  on  plaintiff's  credit  alone, 
and  that  dt^feadantB  promised  plaintiff  that  If  he 
would  get  the  money,  and  give  it  to  them,  they 
woald  repay  him.  D^endaots  denied  making 
any  tromise  whatever  to  plaintiff.  Held,  that 
tiie  testimony  was  sufficient  to  support  the  find- 
ing that  defendants  agreed  to  repay  the  (500 
to  plaintiff. 

Error  to  circuit  court;  Kent  county;  Al- 
len a  Adsit,  Judge. 
Action  In  assumpsit  1^  Martin  L.  Sweet 


against  Michael  C<^eton  and  Adoltdi  Leltdt. 
Plaintiff  had  Judgment;  and  defendants 
bring  error.  Aillrmed. 

Fletdter  ft  Wanty,  for  appedlants.  Ona- 
tave  A.  WoU;  (Bundy  &  Travis,  ot  counsd.) 
for  appellee. 

McGRATH,  J.  One  Britten  had  entered 
Into  u  contract  with  tlie  city  of  Grand  Rap- 
Ids  for  Improving  a  street.  Dtfendants  were 
sureties  upon  his  two  bonds,  cradltloned, 
one  to  pay  all  Indebt^ness  for  lalx^  and 
materials,  and  the  other  f«r  the  perform- 
ance of  the  work.  In  the  course  of  the 
work  BrtttoD  had  become  in  arrears  to  his 
employes,  and  applied  lo  plaintiff  tor  a»- 
ststonce  la  getting  the  necessary  money  with 
which  to  liquidate  this  indebtedness.  Plain- 
tiff agreed  to  assist  him,  and  to  secure  plain- 
tiff Britton  gave  him  an  order  upon  the  city 
for  estimates  as  they  became  dne.  Before 
the  order  was  presented  to  the  city  for  ac- 
ceptance, and  before  plaintiff  had  advanded 
any  money  or  Incurred  any  liability,  defend- 
ants, who  knew  of  the  Indebtedness,  who 
had  become  suspicious  of  Britton,  and  of 
whom  certain  of  the  unpaid  latrarers  had 
demanded  their  pay.  Induced  the  dty  offi- 
cials to  refuse  to  accept  the  order  given  by 
Britton  to  plahitlff.  Thereupon  plaintiff  de- 
clined to  furnish  the  money  or  lend  his  as- 
sistance. Britton  then  arranged  a  meeting 
between  defendants,  plaintiff,  and  himself 
at  the  bank  of  which  pliiLutiff  was  preeldenL 
At  that  meeting  Britton  executed  a  note  for 
¥500,  plaintiff  Indorsed  it,  and  the  amount 
was  paid  over  to  defendants,  who  applied  ft 
to  the  liquidation  of  the  labor  claims.  The- 
case  was  tried  without  a  Jury,  and  the  court 
found  "that  on  November  10,  1887,  the  par- 
ties to  this  action,  together  with  said  Britton, 
met.  and  the  fuUowiug  arrangement  and 
agreement  was  made:  The  plaintiff  was  to 
advance  $500  to  the  defendants,  to  be  paid 
to  said  laborera  and  material  men,  and  the- 
defendants  were  to  repay  the  same  to  plain- 
tiff; that  the  money  was  so  paid  to  and  re- 
ceived by  defendants;  and  defendants  then 
and  there  agreed  to  repay  the  same  to 
plaintiff,  which  they  never  did,  and  abso- 
lutely refuse  to  do." 

It  la  Insisted  that  the  testimony  does  not 
support  this  finding.  Plaintiff  testified  that 
he  told  defendants  that,  as  the  order  had 
been  countermanded,  be  would  not  have- 
anything  to  do  with  the  matter;  and  they 
said  "If  I  woxild  pay  the  money  over  to 
them  they  would  pay  me  back.  That  on 
the  strength  of  that  the  note  was  made  and 
delivered  over  to  the  bank,  and  the  money 
was  paid  over  to  Colleton.  The  money  was 
obtained  on  my  credit  They  did  not  say 
they  would  pay  the  bank,  because  they 
knew  the  bank  was  loaning  It  on  my  credit, 
—on  my  indorsement.  They  did  not  say 
they  would  pay  the  note  ff  Brtt^n  didn't. 
They  said  they  would  pay  nUb   Hie  buik 
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loaned  this  money  entirely  on  my  Indoi-ae- 
ment"  Defendant  deny  any  promise  what- 
ever. Brltton  waswhoUy  Irresponsible.  Tbe 
theory  of  philntlCf,  snpported  by  Brltton,  la 
ttuit  defendants  wm%  brought  to  the  bank 
for  this  Tery  purpose.  D^endants'  theory, 
that  they  were  sought  ont  and  brought  there 
for  the  sole  purpose  of  receiving  the  m<mey, 
iB  unsupported  by  the  circumstances.  Their 
presence  was  not  oeceasary  to  enable  Brlt- 
ton to  procure  the  money  upon  his  own 
credit.  They  had  fmstrated  his  plans  for 
getting  the  money,  and  did  not  In  that  In- 
terview withdraw  their  opposition  to  the 
acceptance  ot  the  order.  Their  action  was 
not  calculated  to  strenirtbeii  Brlttoa's  credit. 
Plaintiff  had  required  the  order  as  security, 
and  had  not  relied  on  Brltton's  responslbU- 
Ity.  Without  the  order  plaintiff  hml  no  In- 
demnity. The  testimony  of  plaintiff  and 
Brltton,  corroborated  as  It  Is  by  the  circum- 
stances, supports  the  finding.  It  Is  a  mere 
play  upon  words  to  say  laat  plaintiff  did  not 
advance  the  money.  He  caused  It  to  be  far- 
nlshed.  This  suit  Is  not  brought  upon  the 
note,  but  upon  defendants'  promise.  The  re- 
lation of  debtor  and  creditor  did  not  exist 
ijetween  Brltton  and  plaintiff  when  the 
promise  was  made  by  defendants.  Thelr's  i 
was  the  original  promise  upon  which  plaintiff  | 
relied.  Defendantsdldnot  promise  topaythe 
note  or  the  bank.  Plaintiff  did  not  expect  Brlt- 
ton to  pay,  and  did  notafterwardslooktohlm. 
\Vlion  defendants  made  the  promise  It  was 
to  pay  an  Indebtedness  to  plaintiff,  then 
oil^uatlog.  It  was  a  promise  to  pay  their 
own  debt  Although  the  money  obtained 
was  used  to  pay  a  debt  for  which  Brltton 
was  primarily  responsible,  yet  It  was  one 
for  the  payment  of  which  defendants  were 
being  Importuned  and  were  sureties.  Their 
puri)ose  was  to  promote  their  own  interests. 
The  coDsideration  was  therefore  ample. 

in  Potter  v.  Brown,  35  Mich.  274,  Potter 
bad  failed  In  the  performance  of  an  under- 
taking to  become  cosigner  of  a  note,  and 
to  pay  the  note  at  maturity,  in  considera- 
tion of  vrhlch  promise  Brown  signed  it  The 
note  was  a  Joint  and  several  note,  signed 
by  Brown  with  Shlvely  and  Maynard,  and 
was  payable  at  the  bank  to  the  order  of  the 
cashier.  There  was  evidence  tending  to 
show  tliat  the  note  was  intended  to  be  used 
to  pay  iShlvcly's  debt,  but,  as  between  Brown 
and  Potter,  the  loan  was  obtained  on  be- 
half of  Potter.  The  court  say:  "The  fact 
that  Potter  might  use  the  money  for  Shive- 
ly's  beneQt  would  not  make  It  any  the  less 
Potter's  money,  and  the  ultimate  purpose  to 
which  It  was  to  be  applied  could  not  con- 
trol. The  note  was  a  new  deb^  created 
to  borrow  mon^  of  the  bank,  whldi  Potter 
was  to  receive  and  advance  as  his  own  to 
Shlvdy." 

The  test  to  be  applied  Is  whether  the  party 
sou^t  to  be  charged  Is  the  principal  debtor, 
prlmarllj-  liable,  or  whether  he  Is  only  lia- 
ble In  case  of  the  d^nlt  of  a  third  person; 


\^ether  the  party  promising  contracted  an 
independoit  obligation  of  his  own,  or  wheth- 
er his  position  to  the  creditor  was  Hiat  of 
surety  merely.  The  liability  of  defendants 
was  In  no  sense  contingent,  nnless  we  as- 
sume what  defendants  do  not  claim,  viz.  that 
their  promise  was  to  pay  the  note  In  case 
of  Brittott's  default  Defendants  insist  that 
they  made  no  promise.  The  giving  of  the 
note  to  the  bank  was  not  the  original  prom- 
ise, not  did  it  concern  defendants  how  the 
mcmey  was  procured.  The  credit  was  glr«L 
to  them.  They  promised  to  pay  plaintiff. 
That  promise  was  an  independeni  one.  As 
between  the  parties  to  this  suit,  Brltton's 
liability,  If  any,  was  contingent,  and  his 
promise  must  be  regarded  as  collateral  It, 
In  any  erait,  plslntlfl  could  enforce  it. 
The  JnSgment  is  therefore  afltzmed. 

MONTGOMERY,  J.,  did  not  sit  The  other 
Justices  concurred. 


BUUK  T.  SPROAT. 
(Supreme  Court  of  Michigmn.   July  25.  189a> 

DeEI>— DSLIVBHY — BSVOCATtOK. 

The  owner  of  a  homestead  execoted  a 
deed  thereof  to  hoe  niece,  who  was  living  witb 

her,  and  at  the  same  time  executed  a  wUU 
which  did  not  gpecifically  mention  the  bome- 
atead.  but  which  made  the  niece  the  residuary 
devisee.  After  snbrnittiog  them  to  the  Inspec- 
tion of  probate  officers,  uie  delivered  them  to 
B.,  B  neighbor.  ThiTcaftu*  nhe  demniided  the 
de«d  from  tiim,  and  destroyed  It,  afterwards 
btatins  that  it  had  not  been  delivered.  Held, 
OuA  there  had  been  no  snch  deliveiy  as  would 
prevent,  a  revocation  of  the  deed. 

Appeal  from  circuit  court,  Kent  county, 
in   chancery;   William   SI.   Orore,  Judg& 

Suit  by  Ella  Burk  against  Emily  A.  Sproat 
Decree  for  def^dant  Complainant  ap> 
peals.  Affirmed. 

Maher  &  Salsbury.  for  appellant  Arthur 
O.  Denlson  and  L(^ral  IL  Kn^poi,  for 

appellee. 

LONG,  J.  nils  bill  is  filed  to  establish 
the  complainant's  title  to  a  certain  piece  of 
land  in  Kent  county,  and  to  procure  the 
cancellation  of  a  deed  which  she  clalrae 
clouds  her  title.  It  appears  tliat  the  land- 
formerly  belonged  to  R.  O.  Chaffee,  thc- 
husband  of  Mary  G.  Chaffee,  and  was  by 
him  conveyed,  with  other  lands,  to  hls- 
wlfe,  a  short  time  t)efore  his  death,  in 
18S&  The  40  acres  In  question  constlttrted 
the  Chaffee  homestead,  and  on  May  8, 
1888,  Mrs.  Chaffee  executed  a  deed  of  the 
same  to  the  complainant.  On  the  same  day 
she  also  made  a  will,  by  which  she  dis- 
posed of  all  the  other  of  her  real  estate  and 
personal  property.  In  the  serenth  clntise 
of  the  will  she  states:  "I  give,  bequeath, 
and  devise  all  tbe  rest  of  my  real  and  per- 
sonal estate  to  Ella  Burk.  to  whom  I  am  un- 
der many  obligations."  These  papers— the 
deed  and  wUl— were  prepared  by  a  neigh- 
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bor  of  Hn.  Gbaffee,  and  after  ttietr  execu- 
tion it  Is  claimed  she  stated  she  would  sab- 
mlt  them  to  the  Judge  of  probate,  and,  if 
they  were  all  right,  abe  would  d^w  them 
to  Ludua  C.  Burt,  to  be  held  by  him  nntU 
bee  deatli,  whea  he  waa  to  driver  the  deed 
to  the  complainant,  and  the  trill  to  the  de- 
fendant, who  was  named  by  the  will  as  ex- 
ecutrix. The  complainant  and  defendant 
are  nieces  of  Itn.  CSuUfee,  and  at  the  time 
of  Uie  execution  of  the  deed  and  will  Hie 
oomplalnant  was  living  with  her.  A  short 
time  after  tbese  papers  were  executed  Mrs. 
Chaffee  toe^  Uiem  to  the  probate  office,  and 
showed  them  to  the  probate  roister,  and 
was  adTlaed  ttiat  they  were  aU  right  in 
form.  In  the  early  part  of  September, 
1888,  Mrs.  Chaffee,  who  was  tbea  about  60 
years  of  age,  was  stricken  with  paralysis. 
Soon  after  this  she  sent  for  Mr.  Burt,  who 
redded  about  a  mile  fiY>m  her,  and  ddir- 
ered  flie  papers— the  deed  and  irtU— to  him, 
saying,  as  It  la  claimed,  that  he  knew  what 
to  do  with  them.  A  few  weeks  after  the 
papers  were  handed  to  Mr.  Burt  it  was  ar^ 
nuged  tiiat  tlie  complainant  should  vialt 
her  mother  in  Kansas,  and  that  during  that 
time  Mn.  Ohaffee  should  stay  trith  the  de- 
fndant  and  her  husband  at  Grand  Baplds. 
Sba  wait  Otere  on  Saturday,  October  13th. 
Two  days  before  going  to  live  with  the  de- 
fendant she  took  the  deed  from  Mr.  Burt, 
and  two  or  three  days  later  destroyed  It 
After  ahe  had  gone  to  lire  with  the  de- 
fendant she  made  and  delivered  a  deed  of 
the  land  to  her.  Mrs.  Chaffee  lived  about 
two  and  a  half  years  after  this  deed  waa 
made.  She  died  In  Mardi,  1891.  The  de- 
fendant's deed  waa  placed  on  record  soon 
after  Mrs.  Chaffee  died.  Defendant  and  her 
husband  are  In  possession  of  the  premises  In 
controversy,  claiming  under  the  deed  from 
Mrs.  Chaffee. 

It  Is  contended  by  the  complainant  (1) 
tiiat  the  deed  to  her  from  Mrs.  Chaffee  con- 
veys the  absolute  title,  and  that  the  deliv- 
ery to  Mr.  Burt  was  Intraided  to  be  a  de- 
livery to  her,  to  take  effect  after  the  death 
of  the  grantor,  who  had  no  ri^t  to  recall 
It;  (2)  that,  though  there  was  no  absolute 
delivery  of  the  deed,  and  Mrs.  Chaffee  had 
the  power  to  recall  and  destroy  It,  yet  the 
complainant  took  title  under  the  will,  which 
has  since  been  probated,  and  is  therefore  in 
a  position  to  contest  the  title  claimed  by  the 
defNidant  under  her  deed,  and  does  contest 
it  on  the  ground  that  Mrs.  Chaffee,  at  the 
time  of  Its  execution,  was  mentally  Incom- 
petent to  make  a  deed,  and  waa  unduly  In- 
fluenced to  make  it  Defendant  contends 
<1)  that  the  blU  is  multifarious;  (2)  that 
the  complainant's  remedy  Is  at  law;  (3) 
that  there  was  no  delivery  of  the  deed  to 
compltilnant;  (4)  that  Mrs.  Chaffee  was 
mentally  competent  to  make  a  deed  to  de- 
fendant and  waa  not  unduly  Influenced  to 
to  make  It  The  court  below  found  from  the 
evidence  that  the  deed  made  by  Mrs.  Chaf- 


fee to  complainant  waa  never  ddlv«ed  to 
her,  but  waa  Intended  by  Mrs.  Chaffee  as  a 
testamentary  dlspoeltlon,  and  was  subse- 
quently revoked;  and  that  the  deed  to  the 
defendant  from  Mrs.  Chaffee  was  made  and 
delivered  to  defendant  and  was  free  from 
fraud  or  midue  influence^  and  that  Mrs. 
Chaffee  was  mentally  competent  to  make  It 
The  court  thereupon  hibiwImm^  the  bill,  with 
costs. 

We  need  not  discuss  the  points  raised  by 
the  defendant's  counsel  that  tlw  bill  Is  mul- 
tifarious, or  that  comtfalnant  has  a  remedy 
at  law.  It  is  apparent  from  the  evidence  In 
the  case  that  the  deed  to  comi^alnant  was 
never  d^vered  to  hex  to  take  effect  as  a 
deed,  or  waa  ever  placed  by  Mrs.  Chaffee 
In  tlie  Iiands  of  Mr.  Burt  for  delivery,  so 
that  she  had  no  ri^t  to  ren^e  it  at  any 
time  l>eft>re  bar  deatti;  and  the  evidence 
falls  dmrt  of  proving  that  Mrs.  Chaf- 
fee was  mentally  Incompetent  to  make  the 
deed  to  the  dtfendant  w  that  any  fraud  or 
undue  influence  was  pneticed  upon  her  by 
the  defendant  or  any  one  in  her  behalf, 
which  caused  her  to  make  It  The  question 
of  the  delivery  of  the  deed  to  complainant 
to  take  effect  presently  Is  one  oi  bitent  Aft- 
er Mrs.  Quiffee  had  recalled  It  ahe  atated 
tiiat  it  was  never  delivered.  Mn.  Burt 
when  caUed  npon  by  Mrs.  Chaffee  to  give  it 
back  to  her,  did  so  at  once,  and  without 
question.  He  therefore  never  made  any 
claims  to  Ita  poaaesslon  until  Mrs.  Chaffee 
died.  It  is  evident  from  the  whide  trans- 
action tbaX  Mrs.  Chaffee  and  Mr.  Burt 
both  understood  that  In  order  to  constitute 
a  delivery,  It  would  be  necessary  to  put  it 
Into  the  grantee's  hands;  and,  not  Intend- 
ing to  make  a  delivery,  Mrs.  Chaffee  left 
It  with  Mr.  Burt  so  that  she  could  recall 
and  revoke  It  at  pleasure.  In  Schuffert  v. 
Grote,  8S  Mich.  650.  50  N.  W.  Rep.  657,  a 
deed  was  made  from  father  to  son,  and 
actually  delivered  to  the  grantee.  The 
father  said  he  did  not  want  It  to  go  on  rec- 
ord, and  the  son  handed  It  back  to  him. 
The  father  afterwards  destroyed  It  and 
made  a  new  deed  to  another.  It  was  held 
that  It  was  clearly  his  Intent  to  moke  only 
a  testamentary  disposition  of  his  property, 
and  that  his  deed  waa  subject  to  revocation. 
In  the  present  case  the  deed  was  never  de- 
livered to  the  grantee,  but  placed  In  the 
hands  of  Mr.  Burt  who  was  elearly  the 
agent  of  the  grantor,  and  not  of  the  grantee. 
In  Pennington  v.  Franington,  7S  Mich.  600, 
^  N.  W.  Rep.  985,  the  deed  was  delivered 
to  Mr.  NUes,  to  be  dellvMed  to  the  gran- 
tee after  the  death  of  the  grantor,  and  it 
was  hdd  that  It  was  subject  to  the  gran- 
tor's rl^t  to  resdnd  or  alta  It  at  pleas- 
ure. There  were  as  strong  reasons  In  that 
caae  for  holding  a  deliTery  of  the  deed  cs 
in  the  present  Tixe  question  under  the 
case  is  one  of  Intent,  to  be  estalillslied  -  by 
proofs.  We  are  satisfied  that  Mrs.  Chaffee 
never  Intended  to  place  the  deed  to  the  corn- 
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plalnaDt  beymd  recall,  and  she  did  re- 
call and  deatroy  It  before  deeding  to  defondr 
ant  We  need  not  set  oat  the  tastlnumy 
^▼en  oporn  the  tzlal  by  wbldi  complainant 
sou^t  to  esbibUflh  the  fbct  at  Mrs.  <Smt- 
tee's  moital  Incompetency,  and  the  exer- 
<d8e  ef  undue  Inflimuw  orer  her  hf  the  de- 
fendant. It  la  not  aattefiuitory,  and  falls 
short  of  showioff  either.  We  think  the 
court  below  reached  the  correct  conclualon, 
and  the  decree  below  will  be  affirmed,  with 
coats.  The  other  Justices  concurred. 


COOK  T.  GANNZ. 
<Bapreme  Goort  <rf  Hlddgaa.  July  2S»  189&) 

AoTion  AT  Law  Btrvrttrt  Partnbks. 
Where  iwrsoDS  enter  into  a  pnrtnenhii* 
agreement,  whereby  one  of  tbem  agreeii  fur  a 
ct^rtain  amonnt  to  assign  to  the  other  an  lnter>- 
est  in  a  patent  which  was  to  be  the  basis  of 
their  partnership,  an  action  at  law  will  lie  fte 
fallnre  to  make  snch  payment. 

Bnor  to  drcnlt  court,  Wayne  county; 
Cornelius  J.  ReiUy,  Judge. 

Actum  by  George  W.  Cook  against  Gbaries 
O.  Canny  for  breach  of  contract  Judg- 
ment fov  plalntUC.  Defendant  brings  error. 
Affirmed. 

The  other  facts  fully  appear  In  ttie  follow- 
lug  statement  by  QRANT,  J.: 

On  September  fi,  1888,  complainant  filed  an 
application  for  letters  patoit  of  the  United 
States  for  ImproTements  in  underground 
oondolts  for  dectrical  conductors.  October 
12,  18S8,  plaintiff  and  defendant  entered 
Into  written  artldes  of  agreement  for  -a 
partnership,  by  whlcdi  the  plaintiff  agreed 
to  asidgn  to  def^idant  an  undivided  one- 
tblrd  interest  In  the  inroitton  and  the  patent 
wliich  might  Iw  obtained  therefor  in  con- 
sideration of  $1,000,  which  the  defendant 
agreed  to  pay  aa  fMlows:  (300  In  cash  as 
soon  as  notice  was  received  of  the  allow- 
ance of  the  patent;  a  monthly  payment  of 
930  per  month  for  eight  months  from  the 
date  of  allowance,  and  f4<50  on  the  1st  day 
of  September,  1889,  tf  said  conduit  should  be 
a  practical  success,  and  should  perform  the 
duties  specified  and  required  for  such  work. 
The  agreement  further  provided  for  carrying 
on  the  business  after  the  allowance  of  the 
letters  patent,  and  defined  the  duties  of  ea<^ 
partner.  These  provirions  are  not  necessary 
to  a  determination  of  the  case.  The  lettm 
were  issued,  and  the  assignment  duly  made 
to  the  defendant  Plaintiff  admitted  pay- 
ments of  $308. 75.  The  defendant  claimed  to 
have  paid  (464.  Plaintiff  gave  evidence  tend- 
ing to  show  that  the  conduit  was  a  practical 
success.  Defendant  gave  evidence  tending 
tu  sliovv  the  contrary,  and  that  the  contract 
was  abandoned  by  mutual  consent  The 
court  instructed  the  Jury  that.  If  the  conduit 
was  not  a  practical  success,  or  if  the  con- 
tract was  abandoned  by  mutual  cuosent 
the  plaintiff  could  not  recover.  At  the  re- 
quest ot  the  d^endant  the  following  special 


question  waa  presented  to  die  Jury,  via: 
Do  yon  And  that  the  conduit  was  a  practical 
snocess?  whl<di  question  the  Jury  answered 
in  tlw  afflrmatlTe.  Verdict  and  Judgm«it 
for  the  plalntlfl  for  «8«>.9fi, 

J.  W.  Donovan,  for  appellant  Frank  T, 
Lc-dge,  for  appellee^ 

GRANT,  J.,  (aftw  stating  the  facts.)  1. 
It  is  first  Insisted  by  defendant  that  a  stilt 
at  law  cannot  be  maintained  on  account  at 
Om  partnership  rdationa  The  sum  sued  for 
does  not  grow  oat  of  their  partnership  trans- 
actions subsequent  to  the  formation  of  the 
partnership.  It  Is  an  independent  considera- 
tion, whhdi  defendant  agreed  to  pay  the 
Iilalntlfl  for  an  interest  In  the  letters  patent 
which  were  to  form  the  basis  of  their  sub- 
sequ^t  partnership  relations  and  deaUngs. 
The  anm  which  the  defendant  agreed  to 
pay  was  to  launch  the  enterprise  in  its  vwy 
Inception.  This  case,  therefore,  forms  one 
of  the  exceptions  to  the  rule  that  one  part- 
ner cannot  maintain  an  action  at  law  agalnat 
his  copartner  for  work  done  or  money  ex- 
pended In  the  partnwship.  An  agreemmt 
to  pay  mon^  or  to  furnish  stock  for  the 
purpose  ftf  launching  the  partnership  Is  an 
Individual  engagement  of  eadi  partner  to 
the  other,  and  the  defaulting  partner  may  be 
sued  In  an  action  at  law  upon  his  agreemoit 
It  is  mtlrely  separate  and  distinct  from  the 
partnership  accounts,  and  this  forms  tbe 
true  test  In  determining  whether  an  actltm 
at  law  will  lie  by  (me  partner  against  his 
copartner.  1  Story.  Eq.  Jnr.  f  665:  Brown 
V.  Tapscott,  6  Ueea  A  W.  119;  v^an  Ness 
V,  Forrest,  8  Cranch,  SO;  GurrlCT  t.  Rom, 
40  N.  H,  72;  NcU  v.  Greenleat  26  Ohio  St 
r>70;  Howard  v.  France,  43  N.  T.  SOB;  Crater 
r.  Bininger,  45  N.  Y.  515;  lilndley.  Partm. 
1024. 

2,  The  court  Instructed  the  Jury  that  mOar 
the  oontmct  defendant  was  obligated  to 
pay  the  $30  per  month.  Irrespective  of  the 
question  whether  the  conduit  was  a  practi- 
cal success.  In  view  of  fb»  fact  that  the 
jury  found  that  It  was  a  practical  success. 
It  becomes  unimportant  to  determine  tbls 
question.  If  the  Instruction  was  error,  it 
was  error  without  prejudice.  Judgment  af- 
firmed. Hie  other  Justices  ooncnrred. 


DE  GOO  T.  WOODWORTH. 
(Supreme  Court  of  Bllchlgan.  July  25,  188B.) 

HORTQAOB— BdBROOATION  Ot  BZBCUTOK. 

A  testator  devised  to  bis  son  a  mort- 
gage which  the  latter  bad  prtn  deceesed,  on 
condition  ttuit  the  son  par  ni<i  wista  a  certain 
Buiii.  I'ndor  on  agreement  between  them,  the 
siMter  gHTe  the  exerator  s  receipt  "in  full  for 
the  Ifi^ni-r"  lo  her  on  the  surrender  hj  him  <rf 
a  nntf>  RKninHt  her  biittltuiid,  of  about  the  same 
tiinount;  ami  the  <uin  pire  the  executor  his  noto 
fur  the  flrii'iiiiit  that  he  to  |my  his  mster, 
IiluB  a  stuHll  M'liu  Dwiiig  hy  him  to  the  |niyt>e. 
mill  the  latter  atcreetl  lo  caiicel  the  mortilii'ie  to 
diMMsased.  Meldf  Uutt  tlie  executor,  on  faiiure 
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of  the  800  to  pay  hia  note,  waa  not  entitled  to 
foreclone  the  mortgafre  to  enlorce  payment  of 
the  legacy  to  the  Bister.   Grant,  J.,  disseotiuK. 

Appeal  from  drcult  court,  EBton  county, 
In  diancery;  Franlc  A.  Hooker,  Judge. 

Action  by  Abraham  De  Coo  against  John 
Woodworth  to  enjoin  the  foreclosure  of  a 
certain  mortgage  by  advertisement  From 
a  Judgment  for  defendant,  pliUnliff  appeals. 
Reversed. 

-Dean  &  McCall,  for  ai^cOlant  Hiugett 

&  Smith,  for  appellee^ 

McGRATH,  J.  Complainant  had  glvai  a 
mortgage  to  his  father,  who  died  testate 
in  May,  1888,  leaving  the  mortgage  to  com- 
plainant, charged  with  the  payment  of  d&- 
ced^t'8  debts,  his  funeral  expenses,  the 
erection  of  a  monument  upon  the  family 
burial  lot,  and  the  payment  of  $400  to  com 
plalnant's  sister,  Mrs.  Burson.  Defendant 
was  named,  appointed,  and  qualified  !U  ex- 
ecutor. Complainant  had,  In  1888,  paid  ihe 
funeral  expenses  and  debts,  and  had  erected 
the  monument.  Woodworth  had  a  personal 
claim  against  the  husband  of  Mrs.  i^urson, 
of  $457,  for  which  he  held  Burson's  uotes. 
He  regarded  tUs  claim  of  little  value,  and 
considered  complainant  as  solvent  In  No- 
vember, 1S88,  he  made  an  an-angement  with 
Mrs.  Burson  by  which  he  was  to  surrender 
her  husband's  note,  take  her  receipt  in  full 
for  the  legacy,  and  take  complainant's  note 
for  $400,  and  look  to  him  for  that  amount. 
This  arrangement  was  carried  out.  Bur- 
son's  note  was  surrendered,  Mra  Bu-.mod 
gave  her  receipt  'in  full  for  the  legacy." 
and  complainant  gave  hia  note  to  Wood- 
worth  for  $400,  payable  one  year  after  date. 
The  receipt  given  by  Mrs.  Burson  was  filed 
In  the  probate  court  No  assignment  of  Mrs. 
Burson's  claim  *  was  asked  for  or  taken. 
Defendant's  version  of  the  transaction  Is  »s 
follows:  "Question.  Did  you  at  the  lime 
agree  with  Hannah  Burson  and  her  husband 
to  take  the  note  or  obligation  of  Abraham 
De  Coo  for  $400.  In  paymoit  of  her  legacy? 
Answer.  Yea,  that  was  the  agreeioont  uiiju 
which  the  note  was  surrendered.  Q.  fioou 
after  your  rctnm  home,  did  yon  see  Abram 
De  Coo,  Jr.,  In  ration  to  this  matter,  state 
to  him  the  arrangement  that  you  had  made 
with  Hannah  Burson  and  her  husband,  and 
request  him  to  give  you  the  note  of  four 
hundred  dollars?  A.  WeU,  it  was,  I  think, 
in  May.  I  went  down  to  Grand  Ledge,  and 
I  stayed  with  Abram  over  night  and  I  told 
him  there  that  I  had  made  this  arrangement; 
and  he  gave  me  a  note,  at  my  request  for 
four  htmdred  and  twenty  dollars,  in  pay- 
ment of  this  legacy,  and  some  other  busi- 
ness." Complainant  testifies  that  when  he 
gave  the  note  to  defendant  the  latter  agreed 
to  close  up  the  estate,  and  dlschai^e  the 
mortgage.  Defendant  does  not  deny  this. 
His  testimony  Is  as  follows:  "Q.  To  refresh 
your  recollection,  at  the  time  Mr.  De  Goo 
gave  you  the  $400  note,  did  yon  not  state 


to  him.  In  the  presrace  of  his  wife,  that 
everything  was  'fixed  up  satisCactoiHy? 
Gome  up,  and  we  will  go  to  Charlotte,  and 
dlsdiars^  the  mortgage?*  A.  I  did  not;  not 
in  them  words.  Q.  Did  yon  aay  ao  in  sab- 
Btance?  A.  I  will  state  what  I  aald:  X 
stated  then  that  we  would  come  ont  some 
time,  and  straighten  the  buslneas  aU  np.  and 
I  would  get  my  discharge,  and  the  disdiarg* 
of  the  bondsman.  Q.  And  yon  meant,  of 
couise,  that  that  Included  the  discharge  of 
the  mortgage?  A.  Yes,  of  course;  all  of  the 
business.  Q.  Was  there  anything  said,  u 
the  time  you  took  the  note,  that  yon  took  It 
In  payment  of  the  legacy?  A.  I  think  there 
was.  Well,  nothing  In  particular  said,  more 
than  tUs.  Abe  and  I  settled  up,  and  add«4 
$20  that  he  also  owed  me,  and  put  It  all  in 
one  nota  Q.  What  was  said  about  your  tak- 
ing the  note  in  payment  of  the  l^^cy? 
A,  Well,  we  was  to  meet  at  Ghariotte.  and 
settle  up  the  businesa.  Q.  You  aay  this  was 
after  he  had  given  yon  the  note?  A.  Tes- 
Now.  this  was  not  the  talk,  but  It  waa  my 
supposition,— that  he  would  come  cat,  and 
the  whole  thing  would  be  settled  up,  so  that 
I  could  get  my  discharge;  and  that  would 
Include  the  discharge  of  the  mortgage;  Hils 
I  said  to  Abe;  that  some  tUne  we  woolii 
go  out  to  Charlotte,  and  we  would  aettle  the 
whole  matter  up  so  that  X  tunld  get  my  dis- 
charge. After  thia  note  was  signed.  I  wmt 
and  saw  Abe,  and  wanted  him  to  go  to  Char- 
lotte and  fix  this  matter  up,  so  that  I  could 
get  the  release  of  Mr.  Hudson,  who  \raa  on 
my  bond.  There  waa  a  day  set  and  <hi 
that  day  I  came  down  here,  I  came  for  the 
pnrp<»e  of  making  a  final  settlemoit"  He 
s:^s,  farther:  "I  never  asked  him  to  pay  the 
note  but  once,  and  that  was  about  wHx 
months  after  It  became  due.  At  tbe  time  1 
took  the  note,  I  considered  him  perfectly 
solvent  If  I  had  known  his  flnwru^ai  oon- 
dltion,  I  would  not  have  taken  this  note,  f 
never  expected  to  get  my  pay  on  ttie  Bar- 
son  note." 

Defendant  kept  the  note  for  1  year  and 
10  months,  then  returned  it  under  cover, 
and,  as  executor,  commenced  a  statutory 
foreclosure  of  the  mortgage.  His  ttaeorr 
now  Is  that  he  was  mistaken  in  regard  to 
complainant's  solvency  at  the  time  ttiat  tbe 
note  waa  given,  and  tiiat  he  had  a  rifdit  to 
surrender  the  note,  and  sue  on  the  oric- 
Inal  obligation.  But  the  original  otdigation 
was  due  to  Mrs.  Burson.  Complainant  was 
released  from  that  obligation,  and  assomed 
another, — the  indebtedness  of  Burson.  Mrs. 
Burson  rec^pted  in  full  for  the  le^cr. 
Woodworth  filed  that  receipt  In  the  prolMite 
court  Complainant  gave  his  personal  obli- 
gation to  Woodworth,  and  both  parties 
agreed  that  the  mortgage  should  be  dis- 
charged, the  estate  closed,  and  Woodworth'R 
bondsmen  released.  Complainant  owes  de- 
fendant $400,  but,  in  consideration  of  his  as- 
sumption of  the  promise  to  Woodworth,  the 
latter  agreed  to  dlsdiarge  the  mortgase  and 
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-dose  up  the  estate.  The  very  security 
-wliich  he  claims  the  rtght  of  succession  to, 
be  agreed  to  discharge,  and  that  agreement 
entered  into  the  consideration  for  the  note. 
He  cannot  now  be  allowed  to  revlTe  the 
mortgage,  nor  can  he  be  permitted  to  use  his 
office  as  executor  to  enforce  payment  of  an 
obligation  running  to  himself.  The  decree 
l}elow  Is  reversed,  and  a  decree  entered  here 
tor  complainant,  with  costs  of  both  courts. 

LONG  and  MONTGOMERY,  JJ.,  con- 
•curred.  HOOKBB,  G.  J.,  took  no  port 

GRANT,  J.,  (dlMentlng.)  In  1876,  com- 
plainaut  purchased  from  his  father  certain 
land,  a  part  of  which  is  Involved  In  this  suit 
The  purchase  price  was  $3,200,  and  he  ez- 
«cuted  to  his  father  a  mortgage  for  $2,200  to 
secure  the  unpaid  purchase  price.  The  father 
4lied  testate,  devising  to  complainant  this 
mortgage,  charged  with  the  payment  of  a 
lesacy-of  $400  to  his  daughter,  Mrs.  Burson,  a 
sister  of  complainant,  nls  Just  debts  and 
funeral  expenses,  and  the  erection  of  a 
gravestone.  Defendant  was  appointed  ex- 
ecutor of  the  will.  Defendant  commenced 
4L  foreclosure  of  this  mortgage  by  advertise- 
ment, and  complainant  Qled  the  bill  In  this 
cause  to  restrain  the  foreclosure  proceed- 
in^s  upon  the  ground  that  he  had  paid  the 
debts,  funeral  expenses,  the  legacy  to  his 
sister,  and  had  erected  a  suitable  gravestone 
or  monument.  There  were  no  debts  to  pay, 
and  It  Is  conceded  that  complainant  paid 
tlie  funeral  expenses,  and  erected  the  monu- 
ment But  It  Is  denyed  tliat  he  paid  the  leg- 
acy to  his  sister.  Mrs.  Burson's  husband 
wus  Indebted  to  defendant  in  the  sum  of 
$4.~>0,  borrowed  money.  It  was  arranged 
between  compI..inimt,  defendant,  Mrs.  Bur- 
son,  and  her  husband  that  the  $400  be- 
ciiieathed  to  Mrs.  Burson  might  be  applied 
on  the  debt  due  from  Mr.  Burson  to  defend- 
ant, and  that  complainant  would  pay  the 
amount  of  the  legacy  to  defendant  xue  nr- 
rnngement  was  carrlod  out,  and  defendant 
credited  Mr.  Burson,  with  the  $400,  and  took 
a.  receipt  from  Mrs.  Burson,  acknowlea^ng 
the  receipt  of  the  legacy.  The  receipt  read  as 
foUows:  "Received  of  John  Woodworth,  ex- 
ecutor of  the  estate  of  Abraham  De  Coo.  de- 
ceased, the  sum  of  $400,  being  payment  of 
my  legacy  In  said  will,  and  as  heir  at  law  of 
said  deceased."  Thereuiwn,  complnlnnnt 
save  his  not£  to  defendant  for  $420,  which 
Included  the  amount  of  the  legacy,  and  $20 
■wlUch  complainant  owed  defendant  The 
note  was  due  one  year  from  date.  Com- 
plainant did  not  pay  the  note  when  It  be- 
<yime  due,  whereupon  defendant  returned 
the  note  to  htm,  and  commenced  the  fore- 
closure proceeding. 

Complainant  has  no  equities.  He  has  not 
paid  the  legacy,  or  any  part  thereof.  The 
executor  paid  it  for  him,  and  under  an 
agreement  with  him.  He  has  not  come 
Into  court  with  clean  hands.  He  has  not 


complied  with  the  rule  that  "he  who  asks 
equity  must  do  equity."  Under  the  arrange- 
ment, defendant  succeeded  to  the  rights  of 
Mra.  Burson,.  and  had  the  same  right  to 
foreclose  the  mortgage  for  the  payment  of 
the  legacy  as  he  would  have  had  if  Mrs. 
Burson  had  received  nothing.  The  note  by 
complainant  to  defendant  was  not  ^ven  and 
received  In  payment  The  mortgage  was 
not  dls<^rged,  and  complainant  was  not 
entitled  to  a  discharge  until  he  himself  had 
paid  the  legacy.  Complainant  having  failed 
to  pay  the  note,  the  defendant  had  the  legal 
right  to  return  the  note,  and  resort  to  his 
tights  under  the  mortgage.  Since  the  note 
was  not  received  In  payment  its  only  ef- 
fect was  to  extend  the  time  of  payment 
Complainant  can  relieve  his  land  from  the 
lien  of  the  mortgage  by  paying  the  $400, 
with  Interest  from  November  12.  1888,  the 
time  whrai  defendant  paid  it  for  him.  De- 
cree should  be  affirmed,  with  costs. 


HICKET  T.  MICHIGAN  CENT.  R.  CO. 
(Supreme  Conrt  of  Michigan.   July  25,  1893.) 
Nuisances — Ovkrbanoin'o  Tbebs  — Abateueht — 

NOTIOS. 

1.  Where  branohes  of  a  tree  overhang  a 
right  of  way.  constituting  a  nuisance,  the  rfiil> 
road  company  may  remove  the  projecting  parts 
without  giving  notice,  when  the  adjoining  own- 
er knows  that  the  company  claims  ther  are  a 
nniBance,  and  desires  tneir  removal,  which  h« 
refuHes. 

2.  The  fact  that  the  company  offered  him 
money  to  remove  them  does  not  give  him  a 
right  to  further  notice. 

Error  to  circuit  court,  Saginaw  county; 
Chauucey  H  Gage,  Judge. 

Action  by  James  Hlcifcy  against  the  Michi- 
gan Central  Railroad  Company  for  injury 
to  trees.  Judgment  for  plalntlfF.  Defend- 
ant brings  error.  Reversed. 

Hanchett,  Stark  &  Hanchett  tor  appellant 
Tarsn^  &  Wicker,  for  appellea 

MONTGOMERY,  J.  The  plalntUT  was  the 
owner  of  land  adjoining  the  right  of  way  of 
defendant  and  had  planted  trees  upw  the 
land  within  his  Inclosure,  and  very  near  to 
the  fence  which  Is  claimed  by  him  to  mark 
the  line.  It  is  claimed  by  the  defendant  that 
as  a  matter  of  fact  the  railroad  company's 
right  of  way  intruded  the  lands  upon  whicA 
the  trees  were  grown.  It  would  appear, 
however,  that  the  plaintiff  had  fenced  In  all 
^e  lands  within  his  present  Inclosure  many 
years  ago,  and  It  la  probable  that  he  has 
acquired  title  by  adverse  possession.  How- 
ever this  may  be.  It  appears  to  us  that  the 
case  was  tried  below,  on  the  part  of  counsel 
for  both  parties,  with  the  understanding  that 
the  title  to  the  soil  upon  which  the  trees 
were  growing  was  in  the  plaintiff.  We  shall 
treat  the  case,  therefore,  as  though  the  title 
to  the  land,  up  to  the  line  of  the  fence,  wsa 
In  the  plaintiff.  The  branches  of  the  trees 
In  questiou  oveiiiunjc  the  right  of  vay  of 
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defeDdant  to  saeh  an  extent  that  at  times 
they  brushed  agulnst  the  face  of  fhe  engi- 
neer, when  his  duties  required  him  to  lean 
out  of  his  <sib  fOT  the  purpose  malntBlnlng 
a  lot^ouL  On  the  24th  of  September,  1891, 
the  employe*  of  defendant  trimmed  the 
branches  of  the  trees  i^)  to  tlie  Itoe  of  the 
fence.  No  claim  Is  made  tiiat  the  trees  were 
damaged  beyond  this,  or  more  than  was 
necessary  to  remove  fba  overhanging 
branches,  llie  questions  presented  are 
whether  these  ovechanglng  branches  constl- 
tuted  a  nuisance;  wliether,  as  a  nuisance, 
the  defoidant  had  the  rl^t  to  cause  them 
to  be  removed;  and  whether,  before  remov- 
ing them,  it  was  necessary  to  serve  notice 
upon  the  plaintiff,  that  he  might  have  the 
opportunity  to  remove,  them;  and,  If  so, 
whether  the  notice  which  he  liad  of  the  de- 
fendant's desire  that  they  be  removed  was 
sufficient 

The  plalnturg  testimony  was  as  follows: 
These  trees  had  grown  so  that  their  limbs 
and  branches  extended  over  the  fence  Into 
the  railroad  company's  right  of  way  ten  or 
fifteen  feet  beyond  the  fence.  In  the  spring 
of  1891,  Mr.  Sullivan,  the  road  master  of 
the  Michigan  Central  Railroad  Company, 
came  to  me,  and  said  that  the  trees  and 
their  overhanging  branches  were  a  nidsance 
to  the  railroad  company  for  the  reason  that  the 
engineers  could  not  see  ahead  along  the  rl^t 
of  way  on  the  curve  there  at  my  place.  We 
talked  awhile  about  the  matter,  and  he  final- 
ly offered  me  ten  dollars  tor  permission 
to  cut  down  or  remove  the  trees.  I  refused 
this  offer.  He  said  then,  'You  liad  better 
take  It,  or  some  day  I  will  get  an  order  to 
cut  down  those  trees,  and  then  you  won't 
get  anytliing.*  He  also  said  that  he  would 
see  the  superintendent,  and  find  out  If  the 
company  would  give  me  any  more  than  ten 
dollars  for  the  trees.  Neither  Sullivan  nor 
any  one  else  representing  the  railroad  com- 
pany ever  saw  me  about  the  trees  after 
that,  and  I  never  received  any  other  offer 
for  my  trt-es."  The  circuit  Judge  Instructed 
the  Jury  as  follows;  "It  is  the  view  of  the 
court  that  it  was  the  duty  of  the  railroad 
company,  having  operated  that  road  witli 
these  branches  there  for  so  lung  a  time,  to 
have  notified  Mr.  Hlckey  that  they  were  an 
obstnictlon,  to  a  certain  extent,  to  the  Hue 
of  their  road;  that  he  must  remove  the 
branches,  or  remove  his  trees,  or  that  they 
did  not  defdre  them  any  longer  to  grow  upon 
their  land,  which  they  had  a  right  to  do, 
without  any  reference  to  the  obstruction  of 
the  view  of  the  track;  and  that  he  must 
cut  down  the  brandies,  or  remove  the  trees, 
or  they  would  do  so.  Then,  if  he  refused, 
they  might,  of  their  own  motion,  remove  the 
brandies  from  the  line  of  the  right  of  way. 
I  bnse  this  opinion  largely  upon  the  case 
dted  for  the  defendant  of  Earl  of  Lonsdale 
V.  Nelson,  2  Bam.  &  C.  302." 

We  tbluk  tblA  instruction  was  erroneous. 
It  Is  stated,  without  limltatiou,  in  Wood  on 


Nuisances,  (section  8M4  "Any  pencm  in- 
jured 1^^  a  nuisance,  to  tiie  extoit  that  be 
may  maintain  an  action  at  law  therefor, 
may  remove  so  mwh  of  the  nuisance  as  ir 
necessary  to  secure  to  taimsdf  immonlly 
from  damage  therefrom;  but  he  must  not  be 
guilty  of  any  ezoesB  thN^^  for,  as  to  all 
excess  of  abatemoit,  be  will  be  a  treapaas- 
er."  At  section  838  It  Is  said:  rrhc  party 
Judges  at  his  peril,  and  if  he  errs  in  jud^ 
ment  he  is  answerable  for  all  the  damages 
that  ensue;  and  if,  In  the  ezerdse  of  the 
rl^t,  a  breach  of  the  peace  is  involved,  he 
Is  answerable,  by  indictment,  for  the  results." 
This  general  rule  Is,  however,  subject  to  ex- 
ception. It  la  stated  In  Wade  on  Notice^ 
(section  480h:}  "Where  tiie  act  complained 
of  is  one  of  positive  wrong  or  willful  negli- 
gence, or  the  security  of  life  and  property 
Is  endangued,  and  the  danger  seems  im- 
minent the  party  threatened  with  the  In- 
Juiy  may  abate  the  same  without  giving 
notice  to  the  wrongdoer,  or  waiting  for  him 
to  remove  it  Where,  however,  the  nui- 
sance la  merely  permitted  to  exist  and  the 
case  is  not  very  urgent  notice,  and  an  op- 
portunity to  remove  It,  Is  essential,  before 
the  complaining  party  would  be  Justlfled  In 
forcibly  abating  the  same."  The  case  of 
Earl  of  Lcmsdale  v.  Nelson  Is  understood  to 
hold  that  nuisances  created  by  act  of  omis- 
sion may  not  be  abated  except  after  notice; 
but  in  the  oplni(Hi  in  that  case,  by  Justice 
Best  it  was  stated  as  follows:  "There  Is  no 
ded>ded  case  which  sanctions  the  abatement 
by  an  individual,  of  nuisances  by  omission, 
except  that  of  dotting  the  brandies  of  trees 
which  overitiang  a  public  road,  or  the  pri- 
vate property  of  the  person  who  cuts  them. 
The  permitting  these  branches  to  extend  so 
far  beyond  the  soil  of  the  owner  of  the 
trees  is  a  most  unequivocal  act  of  negligence, 
which  distinguishes  this  case  from  most  of 
the  other  cases  that  have  occurred."  This 
case  la  referred  to  In  Jones  v.  Williams,  11 
Mees.  &  W.  181,  in  which  case  the  court 
laying  down  the  rule  that  the  alienee  of  land 
upon  which  a  nuisance  exists  at  the  time  of 
his  purchase  is  not  liable  to  an  action  with- 
out notice,  said:  "We  do  not  rely  on  the 
decision  in  Earl  of  Lonsdale  v.  Nelson  as 
establishing  the  neces^ty  of  notice  in  such  a 
case,  for  there  much  more  was  claimed  than 
a  right  to  remove  a  nuisance,  viz.  a  right  to 
construct  a  work  on  the  plaintiff's  soil,  which 
no  authority  warranted;  but  Lord  Wyn- 
ford's  dictum  is  In  favor  of  tbls  objectiou, 
for  be  states  that  a  notice  is  requisite  In  all 
cases  of  nuisance  by  omissioh,  and  the  older 
authorities  fully  warrant  that  opinion,  where 
the  omission  Is  the  nonremoval  of  a  nuisance 
erected  by  anotber."  It  is  worthy  of  note 
that  it  w^s  conceded  In  the  brieCs  6f  the 
counsel  In  Jones  v.  Williams  that  the  notice 
or  request  Is  tmnecessary  before  abating  the 
nuisance  of  overhanging  branches,  the  reason 
being  stated  that  any  person  may  lawfully 
stand  in  the  highway  over  whtcfa  tbe  trees 
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oTertuuag,  and  tbere  cut  Qsem.  In  Cool^  on 
Torts.  U>a«e  697,)  It  la  stated:  "It  U  a  nui- 
sance if  the  branches  of  one's  trees  extend 
over  the  premises  of  another,  and  the  latter 
may  abate  It  by  sawing  them  off."  In 
Wood  on  Nuisances,  (section  112.)  it  Is  said: 
"Trees  whose  branches  exttaid  over  the  land 
of  auother  are  not  nuisances,  except  to  the 
extent  to  which  tlie  branches  overlinng  the 
adjoining  land.  To  that  extoit  they  are 
nuisoaces,  and  the  person  over  whose  land 
they  extead  may. cut  tbem  off,  or  hare  his 
action  for  damages,  and  an  abatement  of  the 
nuisance,  against  the  owner  or  occupant  of 
the  land  on  which  they  grow,  but  be  may 
not  cut  down  the  tree.  Neither  can  he  cat 
the  branches  thereof,  beyond  the  extent  to 
which  they  overhang  his  soIL"  See,  also, 
Gmndona  v.  Lovdal,  70  Cal.  161,  11  Pac 
ICep.  The  purpose  of  notice,  in  such 

case,  when  required,  it  is  evident.  Is  to  give 
to  the  owner  the  opportunity  of  himself 
abating  the  nuisance. 

It  is  uudisputed,  from  the  teeUmony  in 
this  case,  that  the  plaintiff  knew  that  the 
riiilroad  company  claimed  titat  those  trees 
were  a  nuisance,  and  desired  thtir  removal. 
The  fact  that  they  went  so  far  as  to  offer 
him  $10  to  do  what  he  was  legally  bound 
to  do  did  not,  we  thlnlc,  confer  upon  lilm  a 
rlf^ht  to  exact  further  notice.  He  must  be 
presumed  to  have  known  what  hla  1^1 
rights  were.  In  the  face  of  this,  and  with 
knowledge  of  the  fact  that  the  nuisance  was 
objected  to  by  the  railroad  company,  he,  in 
effect.  nUd:  "I  refuse  your  offer  of  the 
gratuity  of  ten  dollars."  M'e  think  he  Is 
not  in  a  posldon  to  Insist  that  he  was  en- 
titled to  further  notice.  The  Judgment  will 
be  reversed,  with  costs,  and  a  new  trial  or- 
dered. 

IX)NO,  J.,  did  not  Bit  Tbe  other  Justices 
concurred. 


DBirO  T.  VATTGHN. 
(Snpreme  Court  of  Michigaa.  July  26,  1893.) 
Bali— AcciPTANCB  or  Opfek. 
Plaintiff,  after  receiving  a  telegram  from 
defendant  in  answer  to  his  dispatch  aslcInK  the 
price  of  a  horse,  wired  that  he  would  talie  it 
if  perfectly  sound,  in  reply  to  which  defendant 
V  rote  him  that  the  horse  was  sonnd,  and  if 
he  took  bim  It  must  be  closed  and  the  horse 
taltea  away  without  delay.  Plaintiff  then 
wrote  a  third  person  to  call  on  defendant,  pay 
him  the  money,  and  proenre  the  heme,  wluch 
be  did  some  time  thnvafter.  BUd,  that  the 
contract  wm  not  completed  till  the  horse  was 
delivered  to  such  person. 

Error  to  (drcnlt  court,  Jackson  cotinty; 
RolUn  H.  PerscHi,  Judges 

Action  1^  James  O.  against  Sewdl 

S.  Vanj^  for  breach  of  warranty  of  a 
horse.  Judgment  for  plalntilCi  Defendant 
brings  error.  Affirmed. 

Thomas  A  Wilson,  for  appellant  niomas 
B.  Barkworth,  for  appellee. 


LONG,  J.  Plaintiff,  a  dealer  in  horses,  on 
April  14,  1891,  wired  def«idant  from  New 
York,  asking  the  price  of  a  certain  horse 
called  "Golden  Bod,"  then  owned  by  de- 
fundant,  at  Jackson,  this  state.  To  this 
oommunlcatlon  defendant  replied  by  wire  on 
the  16th.  saying:  "$500  lowest  for  soft  bay 
horse  Gold«i  Bod."  Upon  receipt  of  this 
message,  and  on  the  same  day.  plaintiff 
again  wired  defendant,  saying:  "Take  him, 
blanket,  girth,  halter.  If  perfectly  sound." 
The  following  day,  April  17th,  defendant 
wrote  plaintiff,  saying,  in  substance:  "The 
horse  is  sound  and  right  without  fault  If 
you  take  him,  it  must  be  closed  and  the 
horse  taken  away  without  delay."  April  19tb 
the  plaintiff  wrote  Mr.  Hatch,  at  Jackson, 
requesting  him  to  go  to  defendant  pay  bim 
fTKK),  and  procure  the  horse  in  question,  and 
ship  him  to  New  York.  Two  days  after  the 
defendant  had  written  the  letter  to  plaintiff, 
the  horse,  in  being  exercised  by  defmdant's 
employe,  struck  and  Injured  his  left  fore  leg, 
which  slightly  lamed  him.  The  defendant 
treated  tbe  Umb  by  bathing  it  with  liniment 
which  resulted  in  removing  a  portion  of  the 
hair.  About  a  week  after  tbe  writing  of  the 
letter  by  defendant  Mr.  Hatch  called  at  de- 
fendant's residence  for  the  horse.  At  this 
time  there  was  a  bunch  on  the  leg,  produced 
by  the  Injury,  about  tbe  size  of  a  half  hick- 
ory nut  The  defendant  called  Mr.  Hatch's 
attention  to  the  injury,  and  cxptiilned  how 
and  when  It  happened,  and  told  Hatch  he 
could  do  as  he  had  a  mind  to  about  taking 
the  horse.  The  next  day  Hatch  called  on 
defendant  received  the  horse,  paid  the  con- 
sideration, and  slUpped  It  to  plaintiff  In 
New  York.  At  the  Ume  the  horse  left  de- 
fendant's stable  he  was  not  lame,  and  was 
sound  and  all  right  except  the  bruise  spoken 
of.  The  horse  reached  New  York  on  the 
l^Gth,  and  on  the  following  morning  plaintiff 
claims  to  have  discovered  that  tills  leg  was 
Imdly  swelled,  and  the  horse  lame.  He  was 
kept  by  plaintiff  about  two  months,  and  then 
returned  to  defendant.  In  whose  possession 
he  remained  over  Sunday,  and  on  Monday 
morning  was  sent  back  to  plaintiff's  bam, 
after  which  time  defendant  did  not  see  him. 
July  15th  thereafter  this  suit  was  commen- 
ced, based  upon  a  warranty  of  soundness, 
and  alleging  a  breach  of  such  warranty. 

The  main  controversy  In  the  case  is,  was 
the  injury  to  the  horse  one  with  which  de- 
fendant conld  be  charged  under  bis  contract 
of  warranty?  It  Is  claimed  by  defendant 
that  the  Injuiy  occurred  after  the  title  to 
the  property  had  passed  to  plaintiff,  and  that 
therefore,  he  Is  not  liable  in  this  action; 
tbat  the  contract  was  completed  at  the  date 
of  the  posting  of  the  letter  to  Hntch.  On 
the  other  hand,  it  is  contended  by  the  plain- 
tiff that  that  contract  was  not  completed 
until  the  delivery  of  the  horse  to  Hatch. 
The  court  below  held  with  the  plaintiff  upon 
the  construction  of  the  contract  The  court 
was  not  in  error  in  this  interpretation  of 
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the  contract.  The  plalnUlTs  proposltlou  was 
to  take  the  horse  at  the  price  named,  if  he 
was  perfectly  sound.  Defendant  accepted 
the  terms  of  the  proposition,  bat  added:  "If 
yon  take  him.  It  must  be  closed  and  the 
horse  taken  without  delay."  It  is  said  that 
there  is  no  substantial  variance  between  th^ 
terms  of  plalntUTs  offer  and  defendant's  acy 
£«ptance;  hut  there  Is  a  material  difference. 
The  acceptance  left  the  question  open  to  be 
determined  by  the  plaintiff  whether  he  would 
take  the  horse  at  once,  and  under  it  he  was 
bound  to  decide  whetiier  he  woold  comply 
with  defendant's  demand.  The  proposition 
of  defendant  was  tantamount  to  saying:  "I 
will  take  the  $500  you  offer  on  condition 
only  that  you  take  the  horse  Immediately. 
If  you  do  not  conclude  to  do  so,  I  do  not  ac- 
cept your  terms."  It  is  not  true  that  under 
such  circumstances  the  minds  of  the  parties 
had  met  so  that  the  contract  was  completed. 
Neither  can  It  be  said  that  the  posting  of 
the  letter  by  plaintiff  to  Hatch  completed 
it.  Until  the  plaintiff  had  In  torn  notified 
the  defendant  that  he  would  take  the  horse 
as  defendant  proiKtsed,  it  was  not  com- 
pleted; and  this  was  not  done  until  Hatch 
called  upon  the  defendant,  a  week  later.  In 
any  view  of  the  case,  the  contract  cannot 
be  said  to  have  been  completed  until  that 
time.  The  defendant  himself  could  have 
withdrawn  the  offer  up  to  that  time,  and  the 
plaintiff  could  have  refused  the  offer.  De- 
foidant  so  construed  it  at  the  time  Hatch 
called  for  the  horse,  telling  Hatch  he  could 
do  as  he  had  a  mind  to  about  taking  liim 
away.  It  is  evident  from  this  that  he  did 
not  then  regard  the  sale  as  a  completed  one. 
It  Is  the  rule  that,  where  on  offer  Is  by 
letter,  the  usual  mode  of  acceptance  Is  by 
sending  a  letter  annomicing  a  consent  to  ac- 
cept There  are  other  modes  of  acceptance, 
which  are  equally  conclusiTe  upon  the 
parties,  but  In  the  present  case  no  letter  was 
written  to  defoidant  accepting  his  propor- 
tion. Hr.  Hatch,  the  ag^it  of  plaintiff,  was 
directed  to  go  to  defendant,  pay  the  mone^, 
and  take  the  horse.  He  did  not  go  until  a 
week  after,  and  at  that  time  d^mdant 
might  have  said:  "Yon  have  come  too  late. 
1^  proposition  was  an  Immediate  d^veiy. 
The  plalntiflT  cannot  have  the  horse.  He  has 
not  accepted  my  offer  to  take  it  without 
delay."  If  this  position  had  been  takoi  by 
the  defendant,  and  he  had  refused  todeHver 
ttie  horse,  no  one  would  have  claimed  that 
plaintiff  could  have  recovered  him  In  an 
action.  To  make  a  completed  contract,  the 
minds  of  the  parties  must  meet;  and,  wliere 
A  proposition  is  In  writing,  the  aoc^tance 
mnst  be  abatdute,  and  Identical  wiOi  the 
ti»ins  of  the  proposal.  The  authorities  dted 
by  defotdant's  counsel  do  not  meet  the  case 
presented  1^  this  record.  This  diq^ses  of 
the  main  question,  as  we  view  it,  in  the 
case.  There  are  other  questions  raised  by 
brief  of  counsel  tor  ai^ellant.  We  have  ex- 
amined tbem,  and  find  no  error.  Jndgmoit 
affirmed.  The  other  Justices  concurred. 


WARDLB  T.  HUDSON. 
(Supreme  Coort  of  Michigan.  July  2S,  180S.) 
Limitation  ov  Actioks. 
An  action  brought  coder  Acts  1878,  No. 
S2,  I  17,  by  the  recetver  of  an  Insolveiit  mntual 
fire  iuaurance  company,  to  recover  an  asa en- 
meat  levied  a^inst  ft  member,  by  order  of  the 
court,  to  iiqaidate  the  liabilities  of  the  com- 
pany, is  barred  by  the  statute  of  llmitatioos 
if  commenced  six  years  after  the  assessment 
fell  due. 

Error  to  circuit  court,  Ionia  oounty;  Vernon 
H.  Smith.  Judge. 

Action  by  Clarence  B.  Wardle,  receiver  of 
the  Home  Afutual  Fire  Insurance  Company 
of  IcHiia,  Clinton,  and  Montcalm  Countiea, 
against  Joseph  L.  Hudson,  formerly  compos- 
ing the  firm  of  R  Htidson  &  Son,  to  recover 
an  asses sment  From  a  judgment  for  plain- 
tiff, defendant  brings  error.  Reversed. 

OInte  &  Clnte;  for  appellant  0.  B.  Waidle, 
in  pro.  per.,  (George  E.  Nlciuds,  of  counsel,) 
for  appdleew 

LONG,  J.  The  plaintiff  company,  of  which 
Mr.  Wardle  Is  receiver,  organised  and  be- 
gan dohig  business  In  1B79  by  virtoe  of  Act 
Na  82,  Pub.  Acts  1873,  and  the  amendments 
thereto^  From  Its  organization  up  to  18S4. 
its  membership  grew  to  about  2,000*  at  whlish 
time  the  company  became  Inscdvent  and 
failed  to  cfdlect  assessments  from  many  of 
Its  members.  Ihe  insolvency  becoming  ap- 
parvnt,  the  commlsidoner  of  Insaranoe  ot 
the  state  served  upon  tiie  facers  of  Qie  com- 
pany a  notice  to  close  up  Its  affairs  unless, 
within  60  days,  they  made  ousessmoiti,  and 
paid  up  their  losses  and  debts.  The  com- 
pany failed  to  do  tills,  and  upon  petttlfm  of 
the  commissioner  the  plaintiff  In  this  suit 
was  appointed  receiver  by  an  order  of  the 
court  ^e  receiver  found  that  the  Indebt- 
edness amounted  to  about  (22,000,  and  be 
proceeded  to  assess  apon  all  members  a 
sum  sufficient  to  pay  the  debts  and  UabU- 
Itles.  Two  policies  had  beoi  issued  to  the 
defaidant,-one  S^ttmiber  2i,  1880,  and 
the  other  September  1,  1882,— hi  the  umial 
fOTm  of  the  policies  Issued  to  members. 
The  reoeivOT  assessed  against  the  defend- 
ant, upcm  those  policies  held  by  him,  the  sum 
of  ¥33.08.  This  assessment  was  made  May 
25,  1885,  In  accordance  with  the  order  of  the 
court,  under  section  17  of  tiie  act  under 
which  the  company  was  organized.  The 
total  amount  of  assessments  made  was  $50r 
000,  the  amount  assessed  against  each  mem- 
ber being  In  proptnrtton  to  the  amotmf  of  the 
Insurance  or  Interest  <tf  each  member, 
mds  assessment  became  due  and  payable 
to  tiie  recdw  from  the  defendant  on  July 
16,  1885.  Hie  defoidant  has  been  a  resi- 
dent of  the  state  during  all  the  hitervoiInK 
years  up  to  the  present  time.  TUs  asscM^ 
ment  not  having  been  paid  by  the  deCaid- 
ant  this  action  In  assumpsit  was  com- 
menced on  February  24,  18^,  to  recover  the 
same.   Defendant  pleaded  the  statute  ot 
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limitations.  The  court  below  found  tbe 
•bore  fMJts.  bnt  hdd  that  the  action  was 
not  barred  by  tbe  statnte  of  llmitatlona,  and 
save  Judgment  In  Cbtof  of  the  plaintiff.  De- 
fendant brings  error. 

The  only  question  raised  In  this  court  Is 
^bether  the  action  Is  barred  by  the  statnte 
of  limitations.  Section  17  of  the  act  provides 
that  the  receiver  may  sue  In  asstimpslt  to 
recover  the  moneys  so  assessed.  It  is  ad- 
mitted that  these  moneys  became  due  and 
payable  July  16,  1885,-^ore  than  six  years 
before  the  action  for  their  recovery  was 
commenced.  Defendant  Insists  that  the  case 
la  governed  by  section  8713,  How.  St.  which 
provides  that  "all  actions  of  assmnpslt  or 
upon  the  case  founded  upon  any  contract  or 
liability,  express  or  implied,"  must  be  brought 
within  tAx.  years  next  after  the  cause  of  ao- 
tion  shnll  accrue,  and  not  afterwards,  and 
tbat  the  obligation  of  the  defendant  to  pay 
grows  out  of  the  contract  relations  between 
tbe  parties,  and  hence  falls  within  the  terms 
of  this  section.  It  is  contended,  however,  by 
plalntilTs  counsel,  that,  for  several  reasons, 
tbe  statnte  does  not  run  against  this  claim. 
The  first  Is  that,  when  the  commlsrioner 
determined  to  wind  up  the  affairs  of  the 
company,  he  began  suit  In  the  circuit  court 
for  Ionia  county,  under  sections  9,  15.  and 
17  of  the  act  of  1873,  and  upon  filing  the  pe- 
tition, as  required  by  section  17,  plalntitF 
was  appointed  receiver,  and  made  the  aasess- 
ment  as  required  by  the  act;  that  this  was 
the  first  step  In  the  suit;  that,  the  assess- 
ment not  having  been  paid,  the  bringing  of 
tbe  present  action  Is  but  tbe  second  step 
tn  the  same  proceeding.  This  claim  has  no 
force.  If  the  amount  became  due  and  pay> 
able  to  the  receiver  on  July  IS,  1886,  the  ac- 
tion was  barred  before  this  suit  was  com- 
menced, unless,  for  some  other  reason,  such 
claims  are  brought  out  of  the  statute.  It 
Is  contended,  however,  that  there  was  no 
privity  of  contract  between  the  receiver  and 
tbe  defendant,  either  express  or  Implied, 
and  that  the  only  basis  of  liability  la  created 
by  the  statute  under  which  the  prooeedlngs 
«re  being  had  to  wind  up  the  affairs  of  the 
wmpany,  and  under  which  the  receiver  was 
appointed,  and  that  the  claim,  therefore,  is 
nothing  more  or  less  than  a  sitecialty  by 
fltntute;  hence  that  the  statute  of  limita- 
tions has  no  application,  and  that  statute 
can  apjdy  only  to  cases  where  ^ere  was  a 
privity  of  contract  between  tbe  parties  to 
the  action,  and  no  other.  "Specialty  by 
contract"  means  some  right  or  cause  of  ao- 
tlon  given  by  statute  which  does  not  exist 
at  common  law.  In  eadi  cases  the  nature 
or  canse  of  action  does  not  depend,  in  any 
degree,  upon  any  contract  relation.  There 
ia  no  original  obligation  whatever  created  1^ 
the  act  of  the  parties.  In  ibe  present  case 
the  defendant,  if  liatde  at  all,  could  be  made 
80  only  by  the  contract  existing  between 
blm  and  the  faunrance  omnpany.  The  evl- 
denoe  of  this  contract  la  tbe  application  and 
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tbe  p<^lcy.  Section  1  of  the  by-laws  of  the 
company  declares  that  tbe  ap^oation  shall 
be  made  a  port  of  the  ocutniet  of  tnsnr- 
anoe,  and  be  oimsldered  a  wairanty.  The 
statute  confers  on  the  receiver  merdy  the 
authority  to  levy  and  collect  the  aasessment, 
which,  without  this  aathorlty,  rests  with  the 
board  of  directors.  Any  defense  wlil<^i  a 
party  might  make  against  an  action  brought 
by  the  injured  party  Is  equal^  available, 
and  may  be  made  wltti  like  etTect,  wh^  the 
action  Is  Instituted  by  the  receiver.  BJgh, 
Bee.  I  206;  Vermont  &  O.  B.  Co.  v.  Ver- 
mont Cent  B.  Co.,  46  Vt  792;  Bango  v. 
DucUnfleld,  18  N.  Y.  697.  The  rule  seems 
to  be  well  settled  that  the  statute  of  limi- 
tations does  not  begin  to  run  on  a  deposit 
note  given  by  a  member  of  a  mutual  Insur- 
ance company  when  he  agrees  to  pay  a  sum 
certain,  or  any  part  thereof,  when  required, 
and  which,  by  Its  terms,  is  part  of  the  ab- 
solute funds  of  the  company,  until  an  as- 
sessment Is  laid.  Bigelow  V.  Ubby,  117 
Mass.  369;  In  re  Slater  Mutual  Fire  Ins. 
Co.,  10  B.  l!  42.  In  the  present  case  the 
assessment  had  been  made  more  ttian  six 
years  prior  to  suit  brought  If  this  had  been 
made  by  the  board  of  directors,  no  ques- 
tion oould  have  been  raised  but  that  any 
action  would  have  been  barred.  The  re- 
ceiver stands  In  no  better  position.  The 
case  of  Smith  v.  Bell,  107  Pa.  St  352,  is 
quite  similar  tn  principle  to  this.  It  was 
held  that  the  action  for  the  assessment 
could  be  brought  at  any  time  within  six 
years,  as  the  statute  of  limitations  com- 
I  menced  to  run  at  the  date  of  the  assess- 
I  ment.  The  court  below  was  in  error  in 
holding  that  the  action  was  not  barred. 
Judgment  below  must  be  reversed,  and  Judg- 
ment entered  here  for  defendant  for  costs  of 
both  courts.    The  other  justices  concurred. 


LENTZ  V.  TEUTONIC.  FIBB  INS.  CO. 
(Supreme  Court  of  Michigan.  July  26,  188S.) 

IKBUHASCB— ACTIO.V  OS  PoLlOT— UmITATIONB. 

Under  a  policy  providing  that  no  action 
thereon  can  be  maiataioed  nnieHB  commeDced 
within  6  months  after  the  loss,  and  that  tbe  com- 
pany shall  have  60  dtys  to  make  payment  an 
action  cannot  be  commenced  after  the  6  months, 
though  there  were  negotlationa  for  a  settle- 
ment, where,  within  60  days  after  loss,  the  com- 
pany repudiates  liability,  thereby  ezcudng  pnxtf 
of  loss. 

Brrw  to  drcolt  eoort,  Lenawee  coonty: 
Victor  H.  I^ne,  Judge. 

Action  by  Henry  G.  Lents  against  ttie  Teu* 
ttmla  rire  Inatuance  Company.  Judgment 
for  defendant  Flalntlfl  bringi  error.  Af- 
firmed. 

J.  C.  Wlnne,  for  appellant  Wood  &  Bird, 
for  appellee. 

MONTOOMBRT,  J.  Action  on  a  polity  €ft 
insurance.  The  loss  Is  alleged  to  have  oo> 
curred  on  the  2Sd  aC  October  1880.  TbiM 
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tfRiunds  of  defense  WM^  nrged  In  the  court 
below:  VtnU  that  the  Tpmgerty  bnnied  was 
not  coTered  hj  the  policy;  second,  fliat  no 
prooft  of  loss  were  furnished;  third,  that 
the  salt  was  not  commenced  within  the  time 
limited  bj  the  policy.  The  drcult  Judge  di- 
rected a  verdict  for  the  defendant  on  the 
grotrnd  that  the  pi^cy  did  not  oorar  the 
property  burned,  ^e  record  contains  tiie 
mibBtance  of  all  the  testimony.  If  it  ap- 
pears that  there  Is  any  condualTe  reasim 
why  no  recorery  should  be  had,  the  judg- 
ment should  not  be  disturbed.  Dunning  t. 
Calkhis,  61  Mich.  650.  17  N.  W.  Bep.  64; 
Mona^um  t.  Insurance  Co.,  SS  Mich.  288, 
18  N.  W.  Bflf).  797.  The  polb?  cnntahis  a 
proTUon  that  "no  suit  or  action  on  this  pol- 
icy shall  be  sustainable  In  any  court  of  law 
•  •  •  unless  snoh  action  shall  be  com- 
menced within  six  months  next  after  the 
loss  Shan  occur."  The  suit  was  not  Insti- 
tuted unUl  the  6th  day  (tf  May,  1800.-6 
months  and  12  days  after  the  flre.  This  de- 
lay operates  to  bar  recovery,  unless  it  Is  ex- 
cused by  the  act  of  the  company.  This  Is 
claimed  by  the  plaintiff.  It  appears  that 
the  adjuster  of  the  company  called  upon 
the  plaintiff.  In  company  with  the  local 
a^t,  shortly  after  the  flre,  and,  as  "Qie 
plaintiff  testified,  then  agreed  to  pay  him 
t'Si  by  way  of  compromise;  but  on  the  22d 
dny  of  December  he  was  taiformed  the 
local  agent  that  the  company  denied  any  Ua- 
lilllty,  the  agent  at  that  time  oCPertng  to 
L'l'edlt  him  fl2.50  as  a  premium  on  a  new 
liollcy  of  Insurance.  This  he  declined  to  ac- 
vKpt,  He  now  traits  the  repudtatlon  of  the 
llnbltlty  as  excusing  him  from  furnishing 
any  proofs  of  loss,  and  Justlfjlug  an  actlfm 
un  the  policy.  Assuming  that  he  Is  right  in 
tills  contention.  It  unfoi'timutely  demon- 
strates that  he  was  not  delayed  in  brlnf^ng 
suit  by  the  negotiations.  Had  he  famished 
pnxtfs  of  loss  the  day  the  flre  occurred,  the 
company  would  be  entitled  to  60  days  with- 
in whldi  to  moke  payment  by  the  terms  of 
the  policy.  He  could  not,  ther^ore,  have 
brought  suit  eorlio'  tban  December  22d.  He 
now  brings  salt  without  famishing  proofs  of 
loss,  on  the  dalm  that  the  company's  re- 
fusal to  pay  walred  such  proofs  This  he 
was  entitled  to  do  m  December  22d,  the 
earliest  day  at  wlil<di  he  could  have  brought 
suit  had  he  furnished  proofa.  This  distin- 
guishes tlie  ease  ftom  Voorhels  r.  Society, 
91  Mich.  469,  61  N.  W.  Rep.  1109.  and  brings 
the  case  directly  witiiln  the  mUng  In  Law 
T.  Association.  (Mich.)  63  N.  W.  Rep.  U04. 

Judgment  affirmed,  with  oosta.  Tha  other 
Jostlcea  oonourred. 


PEOPLE  T.  PALMER. 
(Soprema  Court  of  Michigan.  July  26,  1893.) 

HOMI CIDB— iNSTRCCTlOSra— M  AN8L  A  UQHT  E  K. 

1.  On  trial  of  defendant  for  kllliug  Ms 
brother,  it  appeared  that,  after  a  dispute  be- 


tween tiiem  In  a  saloon,  d^oidant  armed  him- 
self -with  a  gun,  and  deceased  remained  In  the 
aalooD.  aud  armed  himself  with  a  revolTer. 
Defendant,  on  returning,  called  to  his  brother, 
who  was  in  the  rear  of  the  saloon,  to  come 
up.  The  evidence  waa  conflicting  aa  to  who 
fired  first.  There  was  evidence  that  deceased, 
after  anaing  himself  had  threatened  to  kill 
defendant  If  he  crossed  bis  path.  Hdd,  that 
the  conrt  should  have  given  the  substance  o' 
a  requested  instruction  that,  in  conddering 
which  was  the  aggressor,  and  the  probable 
character  of  the  assault,  the  jury  should  con- 
sider the  threats  made  hy  deceased,  and  the 

gurchase  and  exhibition  of  the  loaded  revolver 
7  him,  aa  a  person  who  haa  made  threats 
against  the  life  of  another,  and  purchaaed  and 
loaded  a  revolver  a  few  mlnutea  before,  la 
more  likely  to  make  an  assault  than  a  person 
who  has  made  no  threats. 

2.  There  being  erldenee  from  which  it 
might  have  been  louud  tbat  defeudaat  had  no 
malice  towards  deceased,  but  that,  after  being 
attacked  l>y  deceased,  he,  in  the  heat  of  passion 
and  in  the  excitement  and  confusion  caused  by 
the  assault,  fired  the  fatal  ahot,  an  Instruction 
should  have  bem  given  on  manslaughter. 

Error  to  circuit  court,  Saginaw  county; 
John  A.  Edget,  Judge. 

William  Palmer  was  conrtcted  of  murder, 
and  appeals.  Reversed. 

John  E.  Nolan.  (George  W.  Weadot^  of 
counsel.)  for  appellant  A.  A.  EUls.  At^. 
Gen^  and  Wm.  R.  KeadriO^  for  ttie  Pe<^. 

MONTOOMERT,  J.  The  respondeit  waa 
convicted  of  murder  In  the  second  degree. 
The  offense  charged  was  shooting  and  kill- 
ing his  brother.  The  testimony  on  the  part 
of  the  people  tended  to  show  that  on  the  day 
of  the  Bhoottng  the  respond^t  and  his 
brother  had  some  words  of  dispute  In  a 
saloon,  and  that  the  respondent  left  the 
saloon.  detKOsed  remaining  there.  That  the 
respondent  proceeded  to  arm  himself  with  a 
double-be  rreled  shotgun,  and  returned  to  the 
saloon.  The  deceased  had  In  the  mean  time 
armed  himself  with  a  revolver.  The  re- 
spondent stepped  op  to  the  door  of  a  screen 
whli'h  divided  the  front  from  therear  portion 
of  the  saloon,  and  called  out  to  his  brother: 
"Come  up!  Come  up!"  The  deceased  step- 
ped forward,  and  the  respondent  fired,  and 
the  shot  resulted  in  fatally  wounding  the  de- 
ceased. There  was  testimony  also  tending 
to  show  that  the  deceased  fired  upon  the  re- 
spondent before  the  respondent  fired  at  him. 
There  was  some  testimony  on  the  part  of 
the  respondent  that  he  procured  the  shot- 
gun to  go  hunting;  that  he  had  no  intention 
of  using  It  against  his  brother,  and  that 
when  he  called  out  In  the  manner  In  which 
he  did.  "Come  up!  Come  up!"  he  did  so  in  a 
Imnterlng  way. 

The  charge  of  the  learned  circuit  judge 
was,  In  the  main,  unusually  clear.  One  of 
the  requests  prepared  by  respondent's  coun- 
sel, to  which  no  reference  was  made  by  the 
charge,  we  thtnk  should  have  been  giveao. 
There  was  evidence  showing  that  deceased 
had  made  threats  against  the  respondent; 
that  he  threatened  to  shoot  him  If  he  ever 
crossed  his  path.  These  were  made  by  the 
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deceased  cm  the  dar  of  tbe  Bhootlng,  and 
after  he  had  armed  himself  with  the  revolr- 
ur.  RespoDdeut's  counsel  asked  an  tnstmc- 
tion  as  follows:  "In  considering  which  of 
the  brothers,  Albert  or  William,  was  the 
af^gressor,  and  the  probable  character  of  the 
assault,  you  should  carefully  weigh  and  con- 
sider the  previous  threats  made  by  Albert, 
and  the  purchase  and  exhibition  of  the  load- 
tMl  rcTolver  by  him,  as  a  person  who  has 
made  threats  against  the  life  of  anotlier, 
:md  purchased  and  loaded  a  rerolTer  a  few 
minutes  before,  is  more  Ukefy  to  make  an 
assault  than  a  person  who  has  made  no 
threats."  This  request  staoald  have  been 
crlveD,  its  substance  covered  by  the  gen- 
eral charge  People  v.  Harris,  (Mich.)  U  N. 
W.  Rep.  648,  in  which  case  It  was  said: 
"The  testimony  tending  to  show  the  animus 
of  deceased  was,  In  view  of  the  conflict  of 
testimony  upon  that  point,  competent  as 
bearing  upon  the  question  as  to  which  was 
the  assailant"  See,  also.  Holler  v.  State, 
37  lud.  S7;  Stokes  v.  People,  53  N.  Y.  161. 

We  also  think  the  court  should  hare  de- 
fined the  oftense  of  manslaughter,  and  In- 
structed the  jury  that.  If  the  testimony  war- 
ranted it,  they  might  convict  of  the  lesser  of- 
fense. See  Kurd  v.  People,  20  Mich.  411; 
Maher  v.  People,  10  Mich.  212;  Pond  v. 
People,  S  Mich.  150. 

It  is  possible  that  the  instruction  of  the 
circuit  Judge  upon  the  subject  of  self-defense 
was  so  favorable  to  the  respondent  as  that, 
were  this  the  only  question  In  the  case,  we 
might  be  able  to  say  that  no  harm  was  done 
by  the  omlssloD  to  define  the  offense  of  man- 
slaughter;  but,  as  the  case  Is  to  be  reversed 
on  other  grounds,  It  is  not  necessary  for  us 
to  determine  this  qaestion.  There  was  evi- 
dence from  which  the  Jury  might  have  found 
that  the  respondent  had  no  malice  towards 
the  deceased,  but  that,  after  being  attacked 
by  deceased,  he,  in  the  heat  of  passion,  and 
in  the  excitement  and  confusion  caused  by 
the  assault,  fired  the  fatal  shot,  thus  redu- 
cing the  ofTense  to  manslaughter,  even  though 
the  Jury  would  be  able  to  say  that  the  as- 
sault did  not  excuse  the  homicide.  The  con- 
TictloE  must  be  reversed,  and  a  new  trial 
ordered.  The  other  Justices  concurred. 


KUPPEL  T.  ADRIAN  FUBNITDRB  MAN- 
UF-G  CO. 

(Supreme  Court  of  Michigan.  July  2B,  188S.) 

Tbovir  —  C^DsuAL  Ahtiolb  ot  Purxitubi  — 
FKoOT  ow  Valus— QrssTiON  on  Appeal. 
1  In  trover  for  a  bedroom  set.  It  appeared 
that  the  set  was  the  first  constructed  after  a 
unique  desigu  inreoted  by  plaintiff,  an  expert 
wood  carver,  and  coald  not  be  said  to  have  an 
ascertained  market  value.  Testimony  was  niven 
by  experts  of  its  value.  Held,  that  a  witness 
who  bad  worked  10^  montha  on  the  set,  and 
testified  that  he  knew  bow  much  time  plain- 


tiff had  spmt  on  it,  was  properly  permitted 
to  state  bow  much  it  wonld  cost  to  make  an- 
other  just  like  It. 

2.  Where  defendant,  tn  audi  actioa,  is  • 

coiporation,  and  claimed  on  the  trial  that  it 
had  a  lien  on  the  property  for  lumber  and  ma- 
chine work  which  went  into  its  construction, 
and  that  plaintiff  aareed  that  the  set  might 
remain  ontU  the  bill  was  i»aid,  it  cannot  be 
heard  to  say,  on  appeal,  that  the  detention  of 
the  property  by  itm  president  was  without  its 
authority. 

Error  to  circuit  court,  Lenawee  county; 
Victor  H.  Lane,  Judge. 

Action  of  trover  by  Charles  Ruppel  against 
the  Adrian  Furniture  Manufacturing  Com- 
pany for  the  conversion  of  a  bedroom  set. 
From  a  judgment  for  plalntllT,  defendant 
appeals.  Affirmed. 

Westerman  &  Westerman,  for  appellant 
J.  C  Wiune,  for  appellee. 

McGRATH,  J.  This  is  a  trover  for  a  bed- 
room set  partially  constructed  by  plaintiff 
upon  defendant's  premises.  But  two  ques- 
tions are  presented.  A  witness  called  by 
plaintiff  was  asked  how  much  It  would  cost 
to  replace  theset,ormakeanothersetJustlike 
it.  Plaintiff  was  an  expert  wood  carver. 
The  set  had  been  the  first  constructed  after 
a  unique  design  Invented  by  philntlff.  It 
was  richly  carved.  It  cotild  not  be  said  to 
have  had  an  ascertained  market  value.  The 
^vltness  had  himself  worked  upon  the  set 
10^  months,  and  had  testified  that  he  knew 
how  much  time  plaintiff  had  spent  upon  it. 
Other  testimony  had  been  ^von  by  experts 
of  Its  value.  Such  opinions  were,  at  best, 
but  estimates.  It  was  competent,  in  connec- 
tion with  such  testimony,  to  show  the  actual 
cost  of  construction.  Property  is  often  the 
subject  of  legal  valuatiou,  concerning  which 
no  proof  of  value  In  the  market  can  be 
given,  because  It  is  not  brought  Into  the 
course  of  trade,  and  it  Is  incapable  of  any 
estimate  In  that  mode.  The  value,  In  such 
case.  Is  to  be  ascertained  from  audi  elements 
of  value  as  are  attainable. 

The  only  other  question  raised  is  that  the 
detention  of  the  set  by  the  president  was 
without  authority  of  the  company,  and  he 
alone  is  liable  in  tort  to  plaintiff.  This  ques- 
tion does  not  seem  to  have  been  raised  np<m 
the  trial  below.  On  the  contrary,  the  de- 
fense below  was  that  the  company  had  a 
Hen  upon  the  property  for  lumber  and  ma- 
clilne  work  which  went  Into  its  construc- 
tion. A  bill  for  this  work  and  materials. 
Including  other  claims  in  favor  of  defendant 
and  against  plaintiff,  was  presented;  and  it 
was  claimed  that,  for  the  lumber  and  ma- 
chine woiic,  defendant  had  a  lien,  and,  far- 
ther, that,  upon  presentation  of  the  bill,  plain- 
tiff agreed  that  the  set  might  remain  until 
the  bill  was  paid.  Defendant  cannot  now, 
and  here,  be  heard  to  say  that  the  convert 
slon  was  not  Its  act  The  judgment  la  af- 
firmed.  The  other  Justices  concurred. 
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VEdPlE'S  SAV.  BANK  t.  EBBBTS  et  aL 
(Supreme  Court  of  Michigan.  Jnl7  2Q,  18D3.) 
Reb  Jqdicata. 
Id  an  acticm  bj  L.  against  a  cupora- 
tion,  the  coort  found  tbar  hJk  alleged  title  to 
oertaiii  lands  was  loTalid,  and  the  eoTporation 
sabBequeotly  brought  ejectment  against  L.'s 

rntees,  woo  set  ap  the  same  title  on  which 
had  rdied.  Sdd,  that  the  iudgment  In  the 
former  suit  was  eondnslTe  of  the  ri^ts  of  the 
parties. 

Error  to  circuit  court,  WaTOe  eotmty; 
George  S.  Hosmer,  Judge. 

Ejectmeat  by  tlie  People's  Savings  Bank 
against  WUllam  H.  Eberts,  Tobn  M.  Elbcarta, 
and  Lena  Howard.  Plaintiff  bad  indgment, 
and  defendants  bring  error.  Affirmed. 

John  Miner,  (Morgan  B.  Dowllng,  of  coiin- 
■elj  for  apftellants.  O.  J.  O'Flynn,  for  ap- 
pellee. 

OEANT,  J.  The  Issues  In  this  case  are  the 
aame  as  those  la  LaJferty  v.  Bank,  76  Mlcb. 
35,  43  N.  W.  Rep.  34.  The  defendants  in 
this  case  are  the  grantees  of  Martha  LafTer- 
t7,  the  complainant  in  tliat  suit,  and  are 
therefore  her  priTles.  After  that  case  was 
decided  tbe  plaintifF  brougbt  this  action  of 
ejectment  against  the  defendants,  who  were 
In  possession.  In  the  present  case  each  re- 
lies upon  the  same  conveyances,  tlie  same 
proceedings,  and  the  same  facta,  as  were 
tliose  In  the  former  suit  The  issues  and 
facts  will  be  found  fully  stated  in  that  opin- 
ion, and  it  is  unnecesaaiy  to  restate  them 
now.  That  suit  was  planted  upon  the  theory 
that  she  had  a  good  and  valid  title  to  the 
land  In  controversy,  and  that  the  title 
claimed  by  the  People's  iSavinga  Bunk,  ob- 
tained under  a  sale  authorized  by  the  pro- 
bate court,  was  void,  and  created  a  (dotid 
upon  her  title.  The  title  of  the  bank  was 
there  held  valid,  and  Martha  LalTerty's  al- 
leged tJrtle  was  held  to  cun:iiltute  a  cloud 
upon  the  title  of  the  bank.  The  question  Is 
tberefore  res  adjudlcata.  It  Is  the  well- 
settled  rule  that  courts  will  not  review  for- 
mer decisions  made  by  the  same  court  In  the 
some  cause,  and  on  the  same  facts.  Hickox 
V.  RaUway  Co.,  (Mich.)  53  N.  W.  Rep.  1105, 
and  aathorltlee  there  dted.  Judgment  af- 
Ormed.  The  other  Justlcee  ecmcurred. 


BWINa  T.  AINGBB  et  al. 
(Snpreme  Court  of  Michigan.  July  26.  1893.) 
LiBSL— Hbhbbk  or  Board  or  Bdpiktisors— Com- 
nssATioN— Pat  fok  Bikvicss  os  Committbb— 

yrBMS  BOAaO  XOT  IM  SbbSION— LSOALITT— AK- 

BiODom  FuBLicATiox— QoBSTioiT  roa  JVIIT. 
1.  In  an  action  of  libel,  for  publldhing  an 
artiele  charging  a  supervisor  with  recoviDg 
unlawful  compensatioii  for  his  serrices.  plain- 
tiif  admitted  the  recdpt  of  the  money,  but 
claimed  that  he  recdved  It  for  committee  work, 
and  that  the  article  charired  him  with  rectiv- 
Ing  it  for  bis  services  while  the  board  was  In 
session.  Defendants  claimed  that  the  article 
dis^ged  pl^tifl  with  onlawfully  rec^Tlng  it 


for  committee  work.  The  artide  was  ambigo- 
oos  as  to  the  services  for  which  the  extn  earn- 
pensation  was  charged  to  have  been  received. 
uOd,  that  the  meamng  of  tba  artide  was  for 
the  jniT. 

2.  How.  St  I  502,  pniTtdes,  apedfieally. 
the  compensation  uiat  shall  be  allowed  a  sooer- 
visor  for  his  services  and  mileage,  to  be  aodited 
by  the  board,  and  paid  1^  the  comitT',  to  be  in 
full  for  all  services  and  ezpnuea  In  mttndiDg 
the  meetings  of  the  board,  and  for  all  servtees 
and  expenses  while  acting  upon  any  committee 
of  the  board,  during  Its  sesnons.  and  that  an^ 
snperrisor  receiving  further  compensation  for 
such  services  sliall  tie  guilty  of  a  misdemeansr. 
etc.  Hddr  that  a  member  of  such  board  is  not 
entitled  to  receive  compensation  far  seiilus 
as  a  membo'  of  a  committee  of  tiie  boanl 
while  the  board  is  not  in  sesstoo. 

Error  to  circuit  court,  Batim  ooanty; 
Frank  A.  Hooker,  Jodge. 

Action  by  John  W.  Ewing  against  Danld 
B.  Ainger  and  Charles  E.  Baxter  to  recovw 
damages  for  libel.  Prom  a  judgment  em- 
twed  on  the  verdict  of  a  Jury  In  ^vor  of  de- 
fendants, plaintiff  brings  emx.  Ailtrmcd. 

Jamee  M.  Powers,  for  appdlant.  Hng- 
gett  &  Smith,  for  appellees. 

LONG,  J.  DefMidants  are  flie  ownera  and 

publishers  of  the  Ohariotte  Bepabllcan,  a 
newspaper  printed  and  pnbllahed  at  Gha^ 
lotte.  This  action  Is  brou^t  to  recover 
damages  for  libel  in  the  irabUcatloii  of  two 
articles       the  defendants  In  fbeSiT  paper. 
One  was  published  July  24,  1891,  and  th^ 
other  August  20^1  of  the  same  year,  and 
relate  to  the  action  ctf  tlw  plaintiff  wtaOe 
a  membo-  of  the  tMiard  <tf  suporlaors  of 
Baton  county.  The  Urat  artlde,  as  set  out 
in  the  declaration.  Is  substantially  aa  fid- 
Iowa:  "Another  Chapter  on  J<din  Bwtng. 
Editors  Republican:  Some  portions  of  the 
records  and  doings  of  the  board  of  soper- 
visors  may  be  of  Interest  to  the  taxpayers 
of  fbe  county.  October  session  of  1884,  sev- 
eral petitions  were  presraited  to  the  board 
to  aboUidi  the  office  of  county  drBln  oom- 
miraloner.  A  committee  of  three  was  ap- 
pointed to  Investigate  and  report  A  naa- 
jority  reported  as  follows:  'Woolct  respect- 
fully report  that  in  our  ophiltm  wash  a 
coarse,  at  this  time,  would  be  Inexpedient 
and  prejttdici^  to  the  tiest  fnterests  of  tiw 
county.'  Mr.  Bwing  moved  that  the  ma- 
jority report  be  adopted.  Motion  prevailed. 
Moved  to  proceed  to  tiie  Section  <tf  diatn 
cwnmisatooer,  the  same  man  Mng  elected 
by  deven  votes.  January  5*  18S5,  a  commit- 
tee of  three  appointed  on  drainage.  Moved 
that  all  matten  relating  to  drains  and  drain- 
age, brou^t  up  at  this  Besriom  of  the  boaid. 
be  referred  to  the  committee,  when  appoint- 
ed. Amended  by  adding  the  wordm,  ■and 
that  ttie  said  committee  be  authorised  to  re- 
ceive statements  from  persons  In  resard  to 
reports  In  drcnlatlon  respecting  the  actioa 
ot  the  present  drain  commlsalaur  In  his  dn- 
tles  as   such   commissioner.'  Amendment 
prevailed,  and  original,  as  amended,  carried. 
Mr.  Bwing  bdng  app^ted  vn  the  oomBih- 
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tee.  JannaiT  8,  moved  that  ttie  board  deem 
tt  iDezpedlent  for  the  committee  to  visit 
the  Ullboura  extension  drain.  Motion  pre- 
Tailed.  January  ID,  committee  made  a  re- 
port, which  is  on  file  In  the  clerk's  office^ 
a  part  of  which  is  as  follows:  That  there 
be  a  committee  appointed  from  this  board, 
whose  daty  tt  shall  be  to  bear  grlevancee 
from  any  parties,  Brialng  from  any  irregular- 
ities of  said  commissioner;  and.    If  said 
charges  seem  to  warrant  the  action  of  the 
board  of  supervisors  before  their  next  reg- 
ular sestion,  then  It  shall  be  the  dttty  of 
said  committee  to  have  the  board  called  to- 
gether, that  they  may  take  action  on  said 
charges.  And  we  do  recommend  that,  as 
we  have  not  a  satisfactory  report  from 
said  commissioners,  ttiat  he  be  requested 
to  make,  on  or  before  the  18th  of  Febmary 
next,  to  said  committee,  an  itemized  state- 
ment, etc.,  which  was  done  by  said  commls- 
sloner,  and  Is  now  on  file  In  the  clerk's  of- 
fice.' Not  one  word  authorizing  Reformer 
Ewlng  to  spend  so  many  days  at  three  dol- 
lars per  day,  and  travel  so  many  miles  at 
ten  cents   per   mile.  A   claim   for  dam- 
ages having  been  presented  for  certain  acts 
of  the  drain  commissioner,  on  Octob«  18, 
1885,  Mr.  Ewlng,  for  the  committee,  submit- 
ted the   following    report:  'Would  report 
that  we  hnve  carefully  considered  the  same, 
and  we  do  not  believe  the  county  Is  lo  any 
way  responsible,  and   would  refer  you  to 
Michigan  Reports,  vol.  49,  page  479,  [Dawson 
V.  Township  of  Aurelius,  13  N.  W.  Rep.  824,] 
which  says:  "A  township  is  not  responsible 
for  the  defaults  and  misconduct  of  Its  drain 
commisrtoner  In   the  performance   of  his 
statutory  duties."  Tour  committee  would 
report  the  said  claim  back  to  this  body  with 
the  recommendation  that  the  same  be  disal- 
lowed.  Motion  prevailed.'  Then  he  brings 
claim  for  $61.80,  as  stated  last  week  by  your 
correspondent.  He  figures  very  liberally  on 
his  own  claims,  but  reports  a  claim  of  Dr. 
!<:.,  and  moves  that  it  be  allowed  at  five  dol- 
lars,— one-half  the  amount  claimed.  He  re- 
I>ort8  the  claim  of  Dr.  A.,  of  forty-five  dol- 
lars, ond  moves  that  It  be  allowed  at  twen- 
ty dollars.  All  this  without  regard  to  the 
vnlue   of  the  services    performed.  Many 
more  such  Instances   cotrid   be   dted,  but 
these  are  sufflclent  to  convey  an  Idea  of  his 
jnc'thods  on  the  board.   Oh,  yes,  he  loves 
the  taxpoyer,  as  the  following  Items  wUl 
sliow:  The  total  amount  received  by  him 
from  the  taxpayers  of  Eaton  county  In  the 
Inst  eight  years,  so  far  as  found,  foots  up 
to  $&48.62,  and  this  does  not  include  what 
he  bas  received  from  his  own  town  as  su- 
pervisor.  We  even  find  that  he  had  drawn 
from  the  county  treasurer,  for  his  services 
in  caring  for  the  poor  of  Ms  township  since 
November,  188S,  the  sum  of  $92.tS0,  bdng 
(ill. 50  per  year.  We  doubt  If  the  poor  fam- 
illoB  In  the  county,  receiving  help,  will  aver- 
age  as  much  for  the  same  Imgth  of  time; 
the  BuiMtrvlioai  of  Benton,  BelleTiie,  and 


Vermontvllle,  combined,  only  drawing 
$121.74  for  their  services.  We  mention  these 
towns,  as  each  have  a  village.  Economy 
for  the  taxpayer,  you  see,  is  Ms  motta 
We  now  present  a  tabulated  statement  of 
the  amount  drawn  by  him  for  services  and 
mileage  for  the  various  serious  of  the 
board,  and  the  amounts  to  which  he  was 
lawfully  entitled."  The  tabulated  statement 
is  not  set  out  here,  but  consists  of  a  state- 
ment of  the  number  of  miles  charged  for 
travel,  and  miles  which  it  Is  claimed  he  was 
^titled  to;  days  charged,  and  days  he  was 
entitled  to;  and  the  amount  of  claimed  over^ 
charge  In  each  year  from  1883  to  and  Includ- 
ing the  session  of  the  board  In  1891;  mak- 
ing a  total  for  per  diem  and  mileage  of 
claimed  overcharge  of  f200.82.  Continuing, 
the  article  reads:  "Now,  to  be  fair  with 
Mr.  Ewlng,  his  attention  Is  called  to  the 
alwve  table,  and  he  la  Invited  to  select  out 
such  Items  th««ln  as  he  deems  to  be  wrong, 
and  state  to  the  public  wherein  they  are 
incorrect;  and  we  ask  Mr.  Ewlng  to  state, 
over  bis  own  signature,  what  the  distance 
(by  the  near^  traveled  route)  is  from  his 
home  to  Charlotte.  To  be  exact,  is  it  not 
13%  miles?  Also  we  ask  him  what  the 
statutory  fee  allowed  members  of  the  board 
of  supervisors  per  mfie  Is.  And,  again, 
to  state  the  statute  which  allows  him  fees 
as  supervisor  for  any  woi^,  except  during 
the  session  of  such  board.  When  he  does 
this,  we  have  a  long  list  of  others  to  call 
his  attention  to;  and,  like  Banquo's  ghost, 
these  inquiries  will  not  down  nntll  they  are 
answered,  and  until  this  modem  reformer 
has  himself  reformed.  Oh,  yes,  he  loves  the 
taxpayer,  and  Is  'very  careful  of  the  people's 
money,*  when  he  'gets  it*  One  of  the  Tax- 
payers." The  second  article,  as  set  out  in 
the  decloratlon.  is  as  follows:  "We  have 
waited  patiently  to  hear  Reformer  John  de- 
ny the  charges  made  In  the  Charlotte  Re- 
publican, of  talcing  money  from  the  treas- 
ury that  did  not  belong  to  him,  yet  we  have 
heard  notbing  drop.  Let  her  drop,  John." 
The  defendants,  under  their  plea  of  the 
general  issue,  gave  notice,  among  other 
matters  of  defense,  that  the  statements  con- 
tained In  the  artldes  were  true.  These  ar- 
ticles were  put  In  evidence  on  the  trial.  It 
was  admitted  by  plalnUff  that  he  received 
the  several  sums  of  money  mentioned  in  the 
tabulated  statement,  but  he  dalms  he  re- 
ceived them  for  services  on  committees  at 
times  wh«i  the  board  was  not  In  session, 
and  that  at  such  times,  and  for  such  serv- 
ices, he  coidd  lawfully  take  this  compensa- 
tion. It  was  further  Insisted  that  the  ar- 
ticles charged  him  with  receiving  such 
moneys  at  times  when  the  board  was  In  ses- 
sion. The  cotu^  below  directed  the  jury 
that  the  first  article  chaired  the  plaintiff 
with  having  taken  this  $200.82  unlawfully, 
and  that  It  was  libelous  per  se,  and  could  be 
defended  only  by  showing  its  truth.  He 
also  directed  tlie  jury  tiiat  then  was  a  cmi' 
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troTersy  between  cotmsel  as  to  Its  meaning. 

Ootmsel  for  platnUff,  it  seems,  contended 
In  the  court  below,  and  he  now  contends 
here,  that  the  article  charges  plaintiff  with 
having  received  the  money  for  mileage  in 
attending  sessions,  and  tor  aerricea  during 
such  actual  attendance,  for  a  greater  num- 
ber of  days  than  the  statute  allows,  and 
as  extra  compensation,  which  he  had  no  right 
to  take.  On  the  other  hand,  it  was  claimed 
by  defesidants*  counsel  In  the  court  bdow, 
and  la  now  claimed,  tbat  the  article  simply 
charged  the  plaintiff  wiOi  having  received 
the  money  for  work  done  when  the  board 
was  not  In  session,  and  that  money  so  re- 
ceived was  unlawfully  token;  and  It  was 
further  claimed  that  this  statement  was 
true.  The  court  below  left  the  question  of 
the  mooning  of  the  ai*tlcle  for  the  detei^ 
minatlon  of  the  Jury,  saying:  "Does  it  mean, 
and  does  it  amvey  the  Impression  upon  the 
face,  to  the  ordinary  observer  or  reader, 
that  the  amounts  and  Itema  charged  here 
are  for  services  or  mileage  performed  In  at- 
tending the  sesslona  of  the  board,  respec- 
tively, merely,  or  does  It  convey  the  Impres- 
sion that  the  itema  here  Include  the  amounts 
at  other  times,  such  as  that  menUoued  In 
the  proof,— for  instance,  work  done  upon 
committees  at  times  when  the  board  was  not 
In  session;  mileage  to  and  from  one  place 
to  another,  when  it  might  be  supposed  to 
be  necessary  that  such  committee  should 
work  while  the  board  was  not  In  session? 
To  determine  this  question,  yon  are  to  take 
into  consideration  the  entire  article,  and  de- 
termine from  that  whether  It  will  bear  the 
latter  construction.  If  it  will,  then,  ot 
ccurse.  evidence  of  money  received.  If  un- 
lawfully received,  for  such  attendance  upon 
committees,  could  be  legitimate  used  to 
sweU  tbe  aggregate  to  9200.82."  Of  the  sec- 
ond article,  the  court  directed  the  Jury  that 
there  could  be  no  doubt  of  Its  meaning,  and 
tb&t  it  plainly  charged  that  the  plaintiff  took 
money  from  the  county  treasury  that  did 
not  belong  to  blm;  that  the  publication  ot 
the  two  artldea  was  not  denied,  and  unless 
the  de£«idantB  bad  proved  both  sabstantlaUy 
and  wholly  true,  In  the  sense  they  should  be 
read,  the  verdict  should  be  for  tbe  plaintiff. 

The  court  was  not  in  emr  In  leaving  the 
meaning  of  the  flnt  article  to  tiie  determina- 
tion of  the  Jury.  It  warn  for  tbean.  to  say 
whether  one  reading  it  would  be  led  to  be- 
lieve that  it  charged,  or  Intended  to  fdiarge, 
the  piflinwff  with  having  taken  this  money 
for  services  wUle  on  the  board,  and  for  more 
days  than  the  statute  allows,  or  whether  It 
was  Blmply  Intended  to  charge,  by  the  arti- 
cle, that  he  took  It  for  services  niien  the 
board  was  not  In  session.  Tbe  article  Is  am- 
biguous, and  it  became  a  question  of  tact, 
for  the  Jury,  to  determine  its  meaning.  The 
language  does  not  necessarily  imply  that  the 
money  was  taken  while  the  board  was  in  ses- 
sion. The  article  asks  Mr.  Ewlnc  "to  state 
the  statute  whldi  aUom  him  fees  as  super- 


visor for  any  woA,  except  during  the  session 
of  such  board."  There  Is  no  doubt  that 
where  the  language  of  an  alleged  libel  la 
ambiguous,  and  capable  of  being  understood 
In  an  Innocent  and  bannless,  as  w^  as  in  an 
Injurious,  sense,  its  true  interpretation  is  for 
the  Jury.  Lewis  v.  Chapman,  16  N.  X.  371; 
Edwards  v.  Chandler,  14  Mich.  471. 

It  was  a  very  material  question,  on  the 
trial  of  this  case,  what  interpretation  the 
court  or  Jury  might  give  the  article.  If  It 
applied  to  moneys  unlawfully  received  while 
the  board  was  in  session,  there  was  grave 
doubt  whether  there  was  sufficient  proof  of 
Its  truth,  while,  on  the  other  hand,  It  was 
admitted  that  plaintiff  received  the  money 
for  doing  committee  work  when  the  board 
was  not  in  session,  and  It  was  claimetl  by 
plaintiff,  as  matter  of  law,  that  he  had  a 
right  to  receive  it  This  claim  raises  the 
other  Important  question  in  the  case.  The 
court  below  directed  ttie  Jury  that  the  board 
of  supervisors  had  no  authority  to  appoint 
such  committees,  and  pay  for  services  per- 
formed outride  the  session  of  the  board,  and 
that  receiving  money  under  such  drcum- 
stances  was  unlawful.  How.  St  {  502,  pro- 
vides: "Each  membCT  of  such  board  of  su- 
pervisors shall  be  allowed  a  compensation  of 
three  dollars  per  day  for  his  services  and 
expenses  in  attending  the  meetings  of  said 
board,  and  six  cents  a  mile  for  each  mile  nec- 
essarily travded  In  going  to  and  returning 
from  the  place  of  such  meeting,  to  be  audited 
by  the  board  and  paid  by  the  county;  which 
compensation  of  three  dollars  per  day  shall 
extend  to  and  be  allowed  for  the  first  twelve 
days  of  any  continuous  regular  sesalon,  and 
six  days  only  for  an  adjourned  session  of 
said  board,  and  for  the  first  three  days  only 
of  any  special  session  ot  sold  board,  of  which 
special  session  there  diall  be  no  more  than 
two  In  any  ime  official  year,  whldi  said 
amount  shall  be  In  full  for  all  sorlces  ren- 
dered and  expMises  In  attenffing  the  noeet- 
Ings  ot  such  board  of  sap«rvls«s,  and  for  all 
services  and  expenses  Incurred  while  acting 
upon  amy  oommlttse  ot  said  board  of  8np«>- 
vlsors  during  the  sesdon  of  said  board;  and 
any  supervisor  receiving  furtl;^  or  other  oom- 
p^isatton  forsnch services  shall  begolltyof  a 
misdemeanor,  and  on  conviction  thereof  shall 
be  punished  hy  a  fine  ot  not  leas  than  one 
hundred  dtrtlars  nor  moxo  than  Hve  hundred 
dollars."  It  is  contended  by  counsel  for 
plaintiff  that  the  atatate  prohibits  committiees 
appointed  by  the  board  from  receiving  com- 
IHSisatlon  only  during  the  sesalon  of  the 
board,  and  that  any  surlces  roidered  by  a 
member  while  on  a  committee  may  be 
(diarged  for  and  paid.  If  such  services  az« 
rend^ed  wbUe  tiie  board  Is  not  In  session. 
It  Is  evident  from  the  reading  of  the  statute 
that  the  legislature  intended  to  fix  and  estab- 
lish the  maximum  amount  that  the  members 
of  the  board  of  snp«Tl8(»s  could  receive  for 
services  r«idered  to  the  coonty,  and  not  to 
leave  it  to  the  board  to  extend  it  beytmd  tbia 
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Limit  fixed  by  this  atatnte.  In  Eennedr  ▼> 
GlvB,  25  MklL  83,  tbe  statute  of  1S71,  r^otive 
to  ttie  compensation  of  the  board  of  audi  ton 
of  Wayne  county,  came  before  tbla  court 
That  statute,  after  fixing  the  lalaryof  the  au- 
di tore,  redted,  **wlU(^  ahaU  be  In  foil  for  aU 
services  and  orppnaoH  and  traveling  fees  In 
jLttendlng  iqton  the  duties  of  tike  office,"  and 
niBldng  It  a  mlsdemeaiior  for  any  anditOT  to 
receive  farther  or  other  compmsatlon.  It 
vas  that  the  statute  was  valid  under  ar- 
ticle 10,  I  10,  <rf  the  constitution.  It  was 
said  In  that  case:  "It  Is  troe  that  statutes 
and  oonstitattons  have  sometimes  g^ven  ex- 
press power  to  certain  township,  county,  or 
city  officers,  or  tioard,  to  audit  and  allow 
their  own  claims  for  serrioes,  though  this, 
when  ilYen,  has  generally  been  for  some  sup- 
posed necessity,  or  whwe  It  could  be  of  UtUe 
momrat,  and  subject  to  some  restrictions  as 
to  amount,  or  to  review  by  some  other  tri- 
bunaL  And  It  may,  we  think,  be  laid  down 
as  the  sound  and  only  safe  rule  that  such 
power  can  only  be  given  by  express  words 
or  necessary  Implication,  and  should  never  be 
recognised  when  the  language  used,  when  in- 
terpreted  tbe  light  of  the  past  leglslatton 
and  history  of  the  state,  will  permit  a  reason- 
able and  probable  Inference  of  a  contrary  In- 
tent." If  tbe  statute  were  to  be  givi-n  the 
construction  contended  for  by  the  plointier.  It 
would  be  rendered  wholly  nugatory.  Any 
member  of  a  oommlttee  could  be  appointed 
by  the  board  to  act  outside  of,  and  beyond 
tbe  session  of,  the  board,  oud  tbe  absolute 
powiT  would  rest  with  the  board  to  allow 
such  member  for  any  number  of  days  and 
number  of  miles  traveled.  In  Its  discretion. 
There  would  be  no  tribunal  to  review  the 
action  ot  the  board,  and  It  would  leave  the 
board  Judges  of  tlbelr  claims,  without  any 
power  of  review.  Clearly,  It  was  not  the  In- 
tent of  the  legislature  to  do  this,  but  to  fix 
the  maximum  amount  wlilch  the  members  of 
the  board  might  receive.  The  court  below 
was  correct  In  the  construction  of  this  stat- 
ute. 

Some  other  questions  are  raised.  We  have 
examined  them,  but  do  not  deem  It  necessary 
to  discuss  them.  The  case  was  presented  to 
tbe  Jury  under  a  very  full  and  fair  charge, 
and  the  Jury  found  in  favor  of  the  defoid- 
ants.  Judgment  affirmed. 

jaOOKER,  a  J.,  did  not  alt  Tbe  other  Jus- 
tices coDCurred. 


nUDR  ▼.  SMITH. 

(Snpmne  Ooutt  of  Michigan.  July  25,  :^98.) 

TAI.9B  lHPRi8o:CHETr  —  Wqat  Cottstitcteb — Ar- 
HB8T  OS  Suspicion  —  JL>TincATioN— Qubstioh 

or  liAW— IkSTKUOTION— EVIDBKCS. 

1.  Whether  tlie  facts  in  a  particular  case 
coQBtitute  probable  cause,  which  justifies  an 
officer  in  arresttne  a  persca  wittiout  a  warraut, 
on  information  uiat  a  felonr  has  been  com- 
mitted, and  Ml  SQ8in<don  that  the  person  ar- 


rested is  the  guilty  party.  Is  genmUy  s  ques- 
tion of  law,  for  the  court. 

2.  In  an  action  for  false  Imprisonment,  it 
appeared  that  defendant,  a  shoiS,  received 
from  the  sheriff  of  another  county  Information 
that  one  K.  and  a  Mrs.  N.  had  eloped,  tal^lug 
with  them  ber  Bve  children.  In  the  letter  was 
a  description  of  both,  and  a  photograph  of  B. 
On  reccavlng  a  telegram  from  defuidaat  that 
the  man  wanted  was  at  hi^  city,  the  sheriff 
who  s&Dt  the  letter  replied  that  he  had  a  war- 
rant for  R,'8  arrest,  and  requested  that  he  be 
arrested;  and  defendant  arrested  plaintiff,  who 
was  not  R.,  but  a  travriing  saleBotan.  He  had 
been  in  the  city  five  days,  aud  boarded  'n-here 
there  were  several  other  boarders^  and  where, 
three  daya  before,  a.  woman  who  first  gave  her 
name  as  C,  and  afterwards  as  N.,  and  who 
had  two  childreu,  was  arrested  for  larceny. 
There  wns  a  resemblance  between  the  photo- 
graph and  plaintiff,  bat  in  tlie  letter  U.^i  age 
was  gifen  as  50,  while  plalntHT  was  30.  Plain- 
tiff at  no  time  manifested  any  oonceru  regard- 
ing tlie  woman,  and  there  was  no  evidence  of 
any  intimacy  between  them.  Defendant  made 
no  inquiry  as  to  plaintiff's  business,  or  as  to 
his  relations  with  the  woman.  When  arrested, 
plaintiff  exhibited  letters,  tax  receipt,  and  his 
memorandum  book,  with  hia  name  on  it.  Held, 
that  the  jury  Bhould  have  been  inatnicted  that 
defendant  was  not  justified  in  arresting  plain- 
tiff. 

3.  An  Instruction  is  misleading  which  states 
that  If  defendant  had  sood  reason  to,  and  In 
good  faith  did,  believe  uat  plaintiff  was  guilty 
of  adultery,  he  was  warranted  in  making  the 
arrest  on  such  charge,  and  holding  him  there- 
for, since  a  prosecution  for  adultery  can  only 
be  instituted  by  tbe  husband  or  wife  of  one  of 
the  guilty  persons,  and  an  officer,  whatever  his 
Busplcions  may  be,  has  no  right  to  malie  such 
an  arrest. 

4.  Such  Instruction  Is  also  erroneous  he- 
cause  there  was  no  charge  of  adultery  against 
plaintiff,  and  no  ground  for  suspecting  him 
guilty  of  such  offense,  thoagfa  there  was  snch 
charge  against  tbe  man  for  whom  he  was  mis- 
talEen. 

5.  It  Is  error  to  permit  defendant  to  tes- 
tify as  to  tbe  opinions  of  third  persona,  given 
after  the  arrest,  tonching  the  resemblance  be- 
tween such  photograph  and  plaintiff,  lx>th  of 
the  latter  l)eiiig  in  court. 

6.  Evidence  of  the  advice  of  attom^s,  giv- 
en defendant  after  the  arrest,  was  improper. 

7.  Where,  in  such  case,  the  declaration  al- 
leges the  publication  in  a  newspapn  of  an  at> 
count  of  plaintifTs  arrest,  it  is  error  to  exclude 
the  publication  from  the  evidence. 

Hoolcer.  C.  J.,  and  Montgomery  and  Long, 
JJ.,  dissenting. 

Error  to  circuit  court,  Mnsk^n  county; 
Albert  Dlckerman,  Judge. 

Action  by  Alvah  O.  Flier  against  William 
H.  Smith  to  recover  damages  for  false  Im- 
prisonment. From  a  Judgment,  entered  on 
the  verdict  of  a  Jury  In  favor  of  defendant, 
plaintiff  appeals.  Reversed. 

li.  K.  Soper,  for  appellant  caiamberialn 
St  Cross,  for  appellee. 

McORATH,  J.  Plaintiff  had  been  for  some 
five  days  at  Muskegon,  engaged  in  solicit- 
ing orders  for  trees  and  shrubbery,  and  had 
taken  several  orders.  He  boarded  at  a  pri- 
vate house,  at  which  several  other  persons 
were  at  tbe  time  boarding.  Defendant,  who 
is  tbe  sheiifF  of  Muskegon  coimty,  on  the 
14th  of  December,  1891,  received  from  one 
Cane,  the  sheriff  of  Isabella  county,  by  let- 
ter. Information,  that  in  August,  1801.  one 
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R^nolfls  bad  eloped  ttom  Mt  FleasBnt 
with  a  Mrs.  Nichols,  the  pair  taUng  with 
them  the  five  idiUdrai  of  the  latter.  Tba 
letter  contained  die  description  of  Berxurtds 
and  Mrs.  Nichols,  and  a  photograph  of  the 
former.  On  receipt  of  this  Informatlim,  de- 
fendant telegraphed  to  Cane  that  he  thmight 
his  man  was  at  Muskegon.  Cane  rq>lled, 
stating  that  he  had  a  warrant  for  B^molds* 
arrest,  and  requested  that  he  be  arrested  and 
held.  He  was  arrested  accordingly.  Cane 
arrived  the  next  day.  and  declared  that 
plaintiff  was  not  the  man,  and  plaintiff  waa 
discharged,  and  he  now  brioga  suit  for  false- 
imprisonment.  The  defoise  was  that  de- 
fendant acted  In  good  faith;  that  there  was 
a  striking  resemblance  between  the  i^oto-V 
graph  and  plalntlflf,  and  that  on  the  lltb  of 
December  a  woman  who  had  been  boarding 
at  the  same  place  had  been  arrested  for  lar- 
ceny; that  this  woman  hi^  at  first  glren 
her  name  as  Campbell,  and  again  as  NIdiols. 
The  court  Instructed  the  Jury  that  "in  all 
cases  of  felony  an  officer  has  a  right  to  arrest 
without  a  warrant,  and  may  arrest  on  sus- 
picion alone,  and  may  Justify  sudi  arrest  by 
lowing  facts  and  circumstances  upon  which, 
in  good  faith,  he  had  the  suspicion  <HC  the 
guilt  of  the  party  arrested,  and  such  sus- 
picion, If  well  grounded,  may  be  a  complete 
Juatlflcation  of  the  arrest  ot  the  party 
charged.  So  that,  In  this  case,  tf  you  find 
lhat  the  defendant  had  good  reason  to  be- 
lieve, and  In  good  faltb  did  beUeve,  that  the 
I^ntiff,  Filer,  was  guilty  of  the  crime  of 
adultery,  then  defendant  would  he  warrant- 
ed in  making  the  arrest  upon  such  charge, 
and  holding  him  therefor." 

This  Instruction  could  not  tail  to  mislead 
the  Jury,  under  Qie  circumstances  of  this 
case.  A  prosecution  for  adultery  can  only 
be  Instituted  In  this  state  by  the  husband  or 
wife  of  one  of  the  parties  to  the  crime. 
Whatever  suspicions  an  officer  may  have, 
be  has  no  ri^t  to  make  an  arrest  for  adul- 
tery, of  his  own  motion.  There  was  no 
charge  itf  adultery  against  Filer,  though 
there  was  against  the  man  for  whom  he  was 
mistaken,  and  no  ground  for  suspecting  him 
guilty  ot  that  oftense. 

U  a  warrant  was  in  fact  issued,  defendant 
would  have  Imd  an  undoubted  right  to  ar- 
rest Reynolds.  Drennan  v.  People,  10  Mich. 
160.  The  question  here  Is,  was  defendant 
Justified  in  arresting  plaintiff,  under  the  dr- 
oumstances  detailed  him?  He  claims  to 
have  relied— First,  on  the  resemblance  In- 
dicated by  the  photograph;  and,  second,  ui>- 
on  the  fact  that  the  woman  arreirted  Decem- 
ber 11th  gave  her  name,  on  one  occasion,  as 
"Nichols."  R^jmolds  was  described  In  the 
letter  as  50  years  of  age.  PlalntUT  was  86. 
This  woman  hod  two  chUdren.  The  fugi- 
tive had  five.  There  was  nothing  suspicious 
abont  plaintiff's  conduct  Defendant  bad 
seen  him  several  times  before  the  arrest  un- 
der circumstances  which  Indicated  that  plain- 
tiff knew  that  b»  was  the  sherUL  Plaintiff 


was  present  at  the  home  when  Uie  rtieilff 
was  there  with  Mm  Campbell  In  his  cus- 
tody. Plaintiff  knew  of  her  arrest,  and  the 
sheriff  knew  that  he  was  aware  of  Uie  tact 
of  her  arrest  Plaintiff  evinced  no  uneasi- 
ness because  of  her  arrest,  nor  had  he  mani- 
fested any  ooneem  r^ardtaig  it,  more  than 
might  have  been  manifested  by  any  one  of 
the  boarders  at  the  house.  He  contlnxied  to 
remain  there  for  several  days  after  ber  ar- 
rest Mt  Pleasant  was  but  about  100  miles 
away.  It  appears  tiiat  at  flie  boarding 
hous^  idsintlff  was  known  as  Mr.  Filer,  and 
the  woman,  as  Mrs,  Gampb^  nwre  waa  no 
testimony  that  defendant  bad  at  any  time 
/before  the  arrest  made  any  Inquiry,  at  the 
boarding  house  or  elsewhere,  as  to  the  nature 
of  plaintiff's  bnshiess;  his  name;  the  length 
of  his  stay  at  Musk^on;  what  his  tHatlMu 
were  with  Mrs.  Campb^  or  Mca.  Niebiris: 
or  as  to  how  Icng  Mrs.  Oampbdl  had  bem 
in  the  city.  Nor  was  there  any  eridenee 
of  any  improper  rdations  between  idalntlff 
and  Mrs.  Campbell,  or  that  there  bad  been 
any  intimacy  betwem  tiw  two,  or  that  tltm 
was  anything  more  than  a  boarding  iKMise 
acquaintance  between  them.  When  plaintiff 
was  arrested,  he  protested  against  his  arrest; 
Insisted  that  his  name  was  not  B^nold^ 
but  that  it  was  Flier;  exhiUted  his  mem- 
orandum book,  with  the  name  "A.  C  PUer" 
printed  in  ^t  letters  upon  the  back; 
took  from  his  pocket  certain  letters  ttiat  be 
hod  received  at  Mucb^^,  addressed  to 
A.  C.  Filer,  and  showed  the  postmark  there- 
on; exhibited  a  tax  receipt  for  taxes  paid  at 
Kalamazoo;  and  later  gave  the  name  of  a 
casliier  of  one  of  the  banks  at  Kalamazoo, 
and  desired  that  he  be  telegraphed  to-  Bnt 
notwithstanding,  he  was  locked  up  at  1 
o'clock  In  the  daytime,  and  kept  in  jail.  In 
the  ward  with  otiier  prisoners,  toe  30  hours. 

It  Is  undoubtedly  true  that  an  officer  Is  Jus- 
tified in  making  the  arrest  of  a  pnwn  for- 
mal^ chaiged  with  an  offense,  though  It 
turns  out  that  the  person  so  charged  be  In- 
nocent So,  If  he  makes  an  arrest  for  a  fel- 
ony without  a  warrant,  althou^  he  has  no 
perstmal  knowledge,  bat  acts  upon  Infonna- 
tl<m  rec^ved  ttom  one  whom  he  has  rea- 
son to  rely  iqKHi,  although  It  may  be  that  the 
person  so  charged  is  not  guilty,  ot  no  fid<my 
In  fact  be  committed.  Samuel  t.  Pi^e.  1 
Doug.  359;  Hobbs  t.  Branscomb,  3  Camp. 
420;  HoUey  T.  Mix.  8  W^d.  3S0;  Bnms  v. 
Erben.  40  N.  Y.  463;  CahiU  v.  People.  106 
IlL  621;  Crock.  Sher.  j  49;  1  Chit  Crlm.  Law. 
22.  In  Williams  v.  Dawson,  referred  to  la 
HobtMS  T.  Branscomb,  supra,  Buller,  J.,  laid 
down  the  rule  "that  If  a  peace  ci&cee,  ot  his 
own  head,  takes  a  penrai  Into  custody  od 
suspicion,  he  must  prove  that  there  was  such 
a  crime  committed."  The  rule  Is  laid  down 
by  Mr.  Blgelow,  In  his  work  <m  Torts.  (4th 
Bd.,  p.  140,)  that  the  officer,  in  executliig  hi* 
process,  must  arrest  the  person  named  in  It 
If  he  do  not  though  the  arrest  of  the  wrong 
person  was  made  through  a  mere  mistake.  U 
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mMj  be  a  case  of  false  Imprlsiauneat;  dtlng 
Cooto  T.  Llgliwortli.  Moore,  4S7;  Dunston  t. 
Paterson,  2  a  B.  (N.  S.)  406.  A  nnmber  ot 
authorities  may  be  cited  In  support  at  this 
ruie:  Add.  Torts,  |  SOfi;  DaTtes  t.  Jenkins, 
11  Mees.  &  W.  754;  Gwynne.  Sher.  99;  Oris- 
wold  T.  SedffwidE,  6  Oow.  460;  lAvlna  t. 
States  63  Ga.  613;  Hays  t.  Oreary.  60  Tex. 
«4o;  Comer  t.  Knowles.  IT  Kan.  436.  I  do 
not  tbink,  bowever,  that  an  ofBcer  wbo, 
tbrougb  an  honest  mistake,  and  after  such 
iDTestigatlon  Into  the  tacts  and  clrcumstai^ 
oes  as  the  partlcolar  case  ennbles  him  to 
make,  upMi  a  cbaiv^  of  felony,  arrests  a 
par^,  baring  reavcratde  grounds  to  sup- 
pose blm  to  be  the  gnll^  party,  and  the 
one  named  In  bis  warrant,  is  liable  to  the 
nrrested  par^,  who  turns  out  to  be  Inno- 
cent, for  whater^*  damages  he  may  suffer 
In  consequence  of  the  arrest.  BncSi  a  role 
would  materially  hiterfere  wltb  the  appre- 
hension of  fu^tives  from  justice.  Proba- 
ble cause  is  a  justification  for  criminal  pro* 
oecdlngs.  Criminals  who  seek  safety  In 
flight  are  tisually  appr^euded  through,  offi- 
cers lu  other  localities,  and  by  means  of 
photographs  and  descriptions  of  the  person. 
As  Is  said  In  Brockway  t.  Crawford,  'd 
Jones,  (N.  C)  433,  the  law  encourages  every 
one— as  well  private  citizens  as  officers— to 
keep  a  sharp  lookout  for  the  apprehension 
of  felons,  by  holding  them  i^iempt  from 
rpsponslbUlty  for  an  arrest  or  pixMjecutlon, 
ultliougb  the  party  charged  turns  out  not 
to  be  guilty,  unlesa  the  arrea^  is  made,  or 
the  prosecution  Is.  Instituted,  without  proba- 
ble cause,  and  from  malice.  In  Eanes  t. 
i^tnte.  6  Humph.  53,  a  murder  had  been 
committed  In  Fninklln  county  by  one 
i'uyne,  who  made  Ills  escape,  and  the  gov- 
ernor Issued  a  proclamation  offering  a  re- 
ward for  the  apprehension  of  the  criminal. 
One  Martin  was  arrested  In  Sullivan  county. 
'ITie  particulars  of  personal  de.scrlptlon  an- 
nexed to  the  governor's  proclamation  ap- 
plied In  some  respects  to  Martin,  and  in  others 
did  not  The  court  say:  "The  liberty  of 
the  citizen  is  so  highly  regarded  tlmt  the 
officer  arresting  a  supposed  felon  without 
warrant  must  act  In  good  faltli,  and  upon 
grounds  of  probable  suspicion  that  the  per- 
son to  be  arrested  is  the  actual  felon.  If 
he  may  not,  under  such  rtrcumstnnces,  make 
an  arrest,  the  escape  of  criminals  would  be 
but  little  olwtructed  by  the  official  procla- 
ia;itIon  of  governors,  and  the  police  of  the 
srnte,  instead  of  being,  as  public  policy 
urgently  requires,  vigilant  imd  effective, 
wonld  be  altojjetber  the  contrary."  The 
nile  was  laid  down  In  Mnlinlemi  v.  Gron- 
Ir.nd,  (Mich.)  52  N.  W.  Rep.  627,  that  a 
private  person  haw  a  right  to  ;inest  a  man 
on  suspicion  of  felouy.  wlOiout  a  warrant, 
but  If  he  does,  and  It  turns  out  that  the 
wrong  man  Is  Imprisoned,  he  must  be  pre- 
pared to  show.  In  justification  -First,  that  a 
felony  has  been  committed;  and,  second, 
that  Uw  (^rcnmstancea  under  which  he  acted 


were  such  that  any  reasonable  person,  act- 
ing wlthoat  passloi  or  prejudice,  woult^ 
have  fairly  suspected  that  the  plaintiff  com- 
mitted it,  or  was  Implicated  iu  It  Thia 
i-ule  is  supported  by  a  long  line  of  authori- 
ties. Cooley,  Torts,  (2d  Bd.)  p.  202,  anA 
cases  cited.  But.  as  Mr.  Oooley  says,  "A 
peace  officer  may  properly  be  treated  with- 
more  indulgence,  because  he  Is  specially 
charged  with  a  duty  In  the  enforcement  ot 
the  laws.  If  by  him  an  arrest  Is  made  on 
reasonable  grounds  of  b^ef,  he  will  be  ex- 
cused, even  tbough  It  appear  aftenvards 
that  in  faot  no  felony  has  been  committed." 
7  Amer.  &  Eng.  Enc  Law,  p.  G75,  and  cases 
cited.  In  Kohan  v.  Sarvin,  6  Cush.  281,  the- 
court  say:  "The  public  safety,  and  the  due- 
apprehension  of  criminals  charged  with 
heinous  offenses,  requires  that  such  arrests- 
shonld  be  made  without  warrant  by  offleers- 
of  the  tatw.  G<»iRtables  and  other  peacfh 
oiftcera,  acting  otiicially,  the  Law  clothes- 
with  greater  authority  than  private  persons, 
and  Oiey  are  held  to  be  justified  if  they  act. 
In  making  the  arrest,  upon  probable  and 
reasonable  grounds  for  believing  the  party 
guilty  of  a  felouy;  and  this  Ls  all  that  ia 
ncM^essary  for  tliem  to  show  in  order  to  sus- 
tain a  justification  of  an  arrest  for  the  pur- 
pose of  detaining  the  party  to  await  further 
proceedings,  under  a  complaint  cn  oath,  and 
a  warrant  thereon."  Upon  tlie  same  princi- 
ple, and  for  the  same  reason,  an  officer  mak- 
ing an  arrest  upon  a  warrant,  )r  upon  knowl- 
edge that  a  warrant  Is  out,  of  one  whose- 
person  is  unknown  to  him,  who  can,  under 
the  cii-cunistances,  only  act,  if  he  act  at  all, 
upon  photograph  or  description,  or  both, 
should  be  ex<.^ed,  if  he  act  honestly  and 
prudently,  making  such  inquiry  and  ex- 
amination as  the  circnmstances  at  each  par- 
ticular case  affords  him  an  opportunity  to 
make.  It  Is  practically  Impossible  to  appre- 
hend runaways  In  any  other  way,  and  the 
protection  of  society  from  these  major 
crimes  demands  that  some  latitude  be  given 
to  these  officers  of  the  law,  who  are  sep- 
arated from  local  Influences  and  clamor,  and 
must  be  presumed  to  act  fairly  and  honest- 
ly.  But  In  all  such  cases,  where  the  facts- 
ure  not  disputed,  the  question  of  probable 
cause  is  one  of  law,  for  the  court  Hamil- 
ton V.  Smith,  39  Mich.  222,  227;  Bums  v. 
Erben,  40  N.  Y.  463;  McCarthy  v.  De 
Armlt  99  Pa.  St  63.  To  afford  a  justifica- 
tion, there  must  be  not  only  a  real  belief, 
and  reasonable  gixiunds,  for  it  (1  Chit. 
Crim.  Ijiw,  15.)  but  where  there  ia  an 
opportunity  for  Inquiry  and  investigation, 
inquiry  and  investigation  should  be  made. 
In  Holley  v.  Mix.  3  Wend.  350,  the  court, 
referring  to  an  arrest  made  upon  Infonna- 
tlon  received,  say:  "The  officer  should  not. 
however,  receive  every  idle  rumor,  but 
should  make  such  diligent  Inquhy  touching 
the  truth  of  tlie  charge  as  the  clrcnmstanceB 
will  permit,  before  he  assumes  to  arrest  one- 
upon  the  Information  of  another." 
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DaCendant  ms  bound  to  nae  an  reasonaMe 
meana  to  aToU  poasllde  mlatake,  and  the  ar- 
mt  vit  an  tamooent  man.  Stanton  t.  Hart. 
27  Mich.  539.  54L  He  WHS  not  Jnstlfiad  in 
relying  upon  a  penooal  resemblance,  aa  In- 
dicated by  a  compatiaon  vltb  a  i^iotoBniidi, 
(Son  T.  Pool,  2  Stew.  &  P.  196.)  eapedallj 
88  there  was,  within  eaaj  readi,  meana  of 
IdentiflcatioiL  He  says  he  did  not  know, 
and  did  not  ask,  plaintifTs  name  or  bwl- 
nea^  onttl  after  llie  arreat  ▲  few  moments 
derotad  to  inqniry  at  the  boarding  honae 
would  hare  revealed  the  dtuatton,  and 
woidd  have  ahown  that  there  was  no  reason 
for  aawdattng  him  with  the  woman  In  ques- 
tion. An  officer  la  not  warranted  ia  relying 
aptm  ctreomstaneea  deemed  by  him  BDq>l- 
dooa.  when  the  menna  are  at  hand  of  either 
verifying  or  dissipating  those  nispicions 
wl  taunt  rlflk,  and  he  neglects  to  avail  him- 
self of  those  means.  The  case  made  by  de- 
fendant did  not  jnsU^r  the  arrest,  and  tlie 
Jury  ataoold  have  been  so  Instructed. 

The  court  erred  in  admitting  the  testi- 
mony of  defendant  aa  to  tiie  ojrinion  of  Hnns- 
tmrger  and  J<dinson.  glv«a  after  the  arrest, 
as  to  tlie  resemblance  between  the  photo- 
graph and  plaintiff.  Both  plaintiff  and  pho- 
t<wnipb  were  In  court,  and  before  the  Jury. 

The  testimony  of  the  attorneys  as  to  the 
advice  given  to  defendant  was  clearly  inad- 
missible. It  did  not  appear  Just  what  facts 
were  stated  upon  which  the  advice  was  pred- 
icated. In  no  event  could  advice  given  after 
the  arrest  was  made  Justify  the  arrest. 
Bven  though  admissible  as  bearing  upon  the 
question  of  subsequent  detention,  it  should 
appear  that  it  was  predicated  upon  a  full 
disclosure  of  oil  tlie  facts,  an  examination 
of  all  the  evidences  of  Identification  offered 
by  plaintiff,  and  a  disclosure  of  whatevw 
suggestions  had  been  made  by  plaintiff  re- 
aardlng  his  IdenHtT.  The  opinions  of  these 
witnesses  as  to  the  resemblance  between 
plaintiff  and  the  photograph  were  likewise 
Inadmisrible. 

The  tact  of  the  publication  la  a  news- 
paper of  the  fact  of  plalnttfTs  arrest  was 
set  up  In  the  declaration;  and  as  tending  to 
show  the  publicity  given  to  that  fact,  and 
consequent  Injury,  the  publication  should 
have  been  admitted.  It  was  a  plain,  un- 
varnished accoimt  Its  publication  was 
privileged.  The  general  role  of  law  Is  that 
whoever  does  an  Illegal  or  wrongful  act  Is 
answerable  for  all  the  consequences  that 
ensue  In  the  ordinary  and  natural  course  of 
events,  though  those  consequences  be  im- 
mediately brought  about  by  Intervening 
agents,  provided  such  agents  were  set  in  mo- 
tion by  the  primary  wrongdoer,  or  provided 
those  acts,  causlug  the  damage,  were  the 
necessary  or  legal  and  natural  consequence 
of  the  wrongful  act  The  publication  was 
such  a  natural,  usual,  and  ordinary  conae- 
qnence  of  defendant's  act  that  it  must  be 


deemed  to  have  been  oontemplaled.  It  foJ- 
lowa  that  the  Judgment  must  be  rercned. 
and  A  nsw  trial  ordoed. 

GRANT,  ooncmred. 

HONTQOUERY.  X,  (dlsawitli^r.)  I  agree 
wltli  nqr  Brother  McG&ATH  tliat  it  la  gen- 
enlly  a  qncadon  at  law  aa  to  lAat  oanstl* 
totes  probable  cause  to  Jnsdfy  an  amat 
wttboat  warrant  But  It  Ja  apparait  at  a 
^anoe  fliat  the  rale  la  not  mm  anoeiitlbla 
of  establMdng  a  general  teat,  wldcfa 
qoeaOon  may  be  det«mlaed  la  all  caaea 
Genacally.  It  Is  a  Jnatifleation  It  snfllclent 
Cacts  are  known  to  the  officer  to  Joallfy  a 
reaamialde  beUeC  that  a  crime  has  bean  eom- 
mltted,  and  that  the  party  arrested  Is  the 
gidlty  party.  I  am  not  pr^Mied  to  aay. 
however,  that  it  should  be  held,  as  matter 
of  law.  In  ttie  present  case,  tiut  the  resem- 
blance of  ttie  plaintiff  to  the  pbotograph  «tf 
the  peraon  alleged  to  have  committed  the 
offense  is  not,  -wbrn  oonpled  wiHi  the  other 
facta  provm,  sufficient  to  Justify  the  officer, 
but  whether  there  was  Justification  most 
depend  upon  the  doseneos  of  the  resem- 
blance between  the  photx>graph  and  the  per- 
son arrested.  It  la  manifest  that  thla  j/n- 
dse  question  Is  one  th&t  cannot  be  deter- 
mined as  matter  of  law,  and  should,  there- 
fore, be  submitted  to  the  Jury.  The  lan- 
guage of  the  court  In  Gochran  v.  Toher,  14 
Minn.  385,  (GiL  297)  Is  peculiarly  appUcaUe 
to  this  cose:  "It  Is  manifest  that  no  finding 
of  specific  facts  could  be  made  by  the  Jury, 
not  embracing  a  conclusion  as  to  the  reason- 
able effect  of  the  same  In  fact,  from  whicii, 
under  any  rule  of  law,  the  court  could  pro- 
nounce the  conduaton.  as  a  legal  inference, 
that  liiey  did  or  dU  not  constltnte  reasoo- 
able  cause."  In  tlie  preset  case  it  wonld 
seem  that  the  party-  arreeted  bad  recently 
come  to  the  cotm^  of  his  arrest;  that  be  was 
boarding  at  the  same  house  with  a  woman 
who  was  believed  to  answer  somewhat  to 
the  description  of  the  woman  with  whom 
the  party  accused  had  eloped.  The  officer, 
at  the  time  of  the  arrest,  had  In  his  posses- 
sion a  photograph  of  the  accused  party,  and 
had  Information  that  a  warrant  was  Issued 
for  his  arrest,  and,  upon  discovering  a  re- 
semblance between  the  present  plaintiff  and 
Buch  accused  party,  caused  the  plain tilTs  ar- 
rest In  my  Judgment,  whether  the  arrest 
was  justified  under  these  circumstances  de- 
pended npon  whether  the  resemblance  was 
so  striking  as  to  be  convincing  to  a  man  of 
ordinary  prudence  and  good  Judgm^t,  and 
this  question  should  have  gone  to  the  Jury. 
I  ccmcur  with  my  Brother  McORATH  on  tbe 
other  grounda  The  Judgment  should  be  rr- 
versed,  and  a  new  trial  ordered. 

HOOKER.  C.  J.,  and  LONG,  J.,  oonauied 
with  MONTOOMSRY,  J. 
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EDWARDS  V.  COMMON  COUNCIL  OF 
VILLAGE  OF  THREE  RIVERS. 
(Supreme  Court  of  Michigan.   July  20,  ISOS.) 

DBFBCTIVB  SlDBWALK  — N BO LI6BKCC—E VI DBNOE— 

Statsmbnt  op  Law  bt  Coumbeu 
l.In  an  action  against  a  Tillage  for  in- 
jnriw  from  a  defective  sidewalk,  it  was  proper, 
for  the  purpose  of  showing  negligence  on  the 
part  of  the  village,  to  permit  the  president 
thereof  to  testify  tnat  he  knew  of  the  condition 
of  the  walk,  that  the'  defect  could  have  been 
repaired  in  twenty  minutes,  and  that  shortly 
before  the  accident  he  had  called  the  att«ition 
of  the  village  marshal  to  it. 

2.  It  being  immaterial  whether  the  presi- 
dent of  the  vulage  called  the  attrition  of  the 
chairman  of  the  street  committee  to  the  defect, 
defendant  was  properly  refused  permission  to 
show  his  failure  to  do  so. 

3.  PlaintifTs  contention  being  that  the  tn> 
jury  resulted  In  the  swelling  of  the  ankle  and 
cracking  of  the  skin  of  the  foot,  and  that  this 
condition  was  continuous  to  the  time  of  the 
trial,  plaintiff  was  properly  allowed  to  exhibit 
her  limb,  that  its  then  condition  nii»;ht  be  seen. 

4.  It  being  couiended  by  defendant  that 
the  condition  of  the  foot  and  ankle  wa?  the  re- 
sult of  eczemat  ami  that  she  had  been  tronhled 
with  it  before  the  injury,  the  physician  testifr- 
Ing  for  defendant  should,  in  addition  to  hia  tt-t*- 
timony  that  the  Injuretl  limb  was  covered  with 
eczema,  have  been  permitted  to  have  testified 
to  a  srar  on  the  other  limb,  wlueh,  in  his  opin- 
ion. Was  the  effect  of  the  disease  before  the 
injory. 

5.  While  rounsel  have  no  right  to  read  law 
to  the  jury,  they  may  state  so  much  of  the 
low  as  they  claim  it  to  be  an  may  ennble  thero 
to  lay  before  the  jury  an  intelligent  idea  of  the 
force,  effect,  and  bearing  of  the  testimony. 

Error  to  circuit  court,.  St.  Joseph  county. 

Action  by  Callsta  Edwards  agiilnst  the 
common  council  of  the  TlHage  of  Three  IUt- 
eiu.  Judfcm^t  tor  plalntlfT.  Defendant 
brings  mur.  RerenBed. 

H.  O.  BUn>  Howell,  Oarr  ft  Barnard,  and 
H.  P.  Stewart,  fbr  appellant  B.  B.  &  li.  F. 
Andrews,  Ibr  appdlee. 

LONG,  J.  nils  actlfni  was  bnmgfat  to  re- 
corer  damages  fbr  an  allegad  Injury  to 
idalntlff  on  one  of  d^cndant's  rtdewalks, 
which.  It  was  claimed,  was  so  far  out  of  re- 
pair that  It  was  not  reasonablr  saf^  and 
fit  for  trareL  Plaintiff  bad  verdict  and 
Jndgm«it  for  9075. 

It  Is  claimed  that  lOalntlff,  while  proceed- 
along  this  walk,  stepped  Into  a  hole  fonr 
or  five  inches  deep,  wbwe  a  plank  bad  been 
left  oat  She  was  eanc^t  1^  ber  toes,  wbtdi 
were  turned  np,  and  her  foot  and  ankle 
Qiialned.  That  before  this  tbne  die  was  a 
strong  woman,  but  nasou  of  Ibe  Injnry 
the  foot  and  ankle  became  swelled,  and  the 
tbe  sUn  fn>m  the  toes  to  the  ankle  cracked 
open  In  fine  cnuta,  derdoplng  Into  sores, 
from  whldi  she  bad  not  been  aUe  to  be 
cored  at  tbe  time  of  the  trial,  nearly  two 
years  after  the  Injury.  It  Is  claimed  tbat  tbe 
defendant  had  notice  of  the  defective  condi- 
tion of  the  walk  before  tbe  accident  and 
ne^eoted  to  repair  It  On  the  trial  the  de- 
fense was  that  plaintiff's  limb  was  diseased 
wlUi  ecsema,  and  bad  been  for  many  years 


prior  to  the  injury,  and  tbat  plaintiff  was 
Buffering  from  disease,  and  not  from  the  In- 
Jury.  It  was  claimed  that  Immediately  af- 
ter the  injury  the  limb  was  not  properly 
treated,  and  Its  condition  at  tbe  time  of  tlie 
trial  was  tbe  result  of  such  improper  treat- 
ment The  d^ense  was  also  interposed  tbat 
defendant  had  no  notice  or  knowledge  tbat 
tbe  walk  was  out  of  repair. 

Semal  assignments  of  error  relate  to 
tbe  admission  of  testimony.  The  iwesideut 
of  tbe  Tillage  waa  called  aa  a  witness  fi>r 
plaintiff.  Ho  testified  tbat  be  knew  of  tbe 
bad  condition  of  the  walk  before  and  at  the 
time  of  tbe  plalntifTs  injury,  and  shortly 
before  that  time  bad  called  the  attention  of 
the  Tillage  marshal  to  It  He  saw  tbe 
loose  plank,  and  noticed  tbat  one  was  gone; 
that  on  one  occasion,  before  the  plaintiff's 
Injury,  he  stepped  Into  a  hole  there,  and  bis 
foot  was  caught;  and  tbat  it  would  not  have 
taken  20  minutes  to  have  fixed  this  place. 
Error  is  assigned  upon  tbe  ruling  of  the 
court  in  permitting  the  witness  to  state  how 
\oag  It  would  have  taken  to  have  fixed  the 
walk.  The  chairman  of  the  street  committee 
was  called  as  a  witness,  and  asked  by  de- 
fendant's counsel  if  the  president  of  the 
Tillage  called  bis  attention  to  tbe  condition 
of  tbe  walk.  This  was  ruled  out  by  tbe 
court  The  court  was  not  in  error  In  Its  rul- 
ing upon  Ibeae  questions.  It  was  proper  to 
show  tbe  negligence  of  tbe  village  In  permit- 
ting Ibe  walk  to  be  out  of  r^mlr.  The 
presldoit  knew  lis  condition,  and  that  by 
20  mlnntes'  woric  It  could  bare  been  rem- 
edied. He  oonunnnlcated  this  tnat  to  the 
Tillage  marshal,  whose  duty  it  may  have 
b&ea  to  r^air  it;  and  these  fiicts  were 
properly  permitted  to  be  shown  on  the  trial. 
Wbedier  the  president  of  tbe  Tillage  called 
the  attmtlon  of  the  cbalrman  of  tbe  street 
committee  to  its  condltlcm  or  not  could  not 
matter.  Hie  rllbws  bad  notice  of  tbe  de- 
fect, and  time  to  repair  it,  before  the  ac- 
cident 

Tbe  court  directed  tbe  Jury  tbat  the 
burden  of  proof  was  upon  tbe  plaintiff  to 
show  tbe  defective  condition  of  the  walk, 
notice  to  the  Tillage,  and  ttiat  aftw  sucb 
notice  the  Tillage  bi^  had  time  to  r^ir 
It  On  the  quflstlbn  of  damages,  ttie  court 
gave  certain  requests  whi<di  tbe  plaintiff 
tmdered,  and  fidly  and  fairly  oorered  the 
grounds  of  defense  claimed. 

It  was  said,  bowerer,  that  the  court  erred 
In  pramittlng  tbe  i^alntlfl  to  exhibit  ber 
limb  to  tbe  Jury,  There  was  no  error  In  tbls. 
It  was  claimed  by  ber  tbe  swelling  of 
tbe  Umb  and  eroding  of  tbe  skin  was  the 
result  of  the  injury,  and  that  tUs  condition 
was  continuous  down  to  liie  time  of  tbe 
trial.  She  was  asked  to  exhibit  the  Umb,  tbat 
tbe  Jury  might  see  its  Iben  condition.  It  was 
for  this  purpose  only  that  tbe  limb  was  «c- 
hibit;ed  to  the  Jury.  This  was  not  Improper, 
under  the  ruling  of  this  court  In  Lang- 
worthy  T.  Township  of  Green,  pdlcb.)  M  M. 
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W.  Bep.  6&T;  Graves  t.  Battle  Orec^  Td. 
758. 

Defendant  Introduced  testimony  of  phy- 
sicians tending  to  show  that  the  condition  of 
the  limb  at  the  time  of  the  trial  was  due  to 
a  disease  called  "eczema,"  and  not  from  the 
Injury;  and  the  plaintiff  called  other  phy- 
sicians, who  gave  their  opinions  that  the  con- 
dition was  the  result  of  the  injury.  The 
court  directed  the  jury  that  If  they  b^eved 
tiie  infirmity  existed  prior  to  the  Injury,  and 
the  disease  was  only  aggravated  by  the  in- 
Jury,  the  plaintiff  could  not  recover;  that 
the  burden  was  upon  the  plaintiff  to  show 
that  her  limb  was  sound  and  w*dl  at  the 
time  of  the  injury.  Dr.  Ikeler  was  called 
as  a  witness  for  defendant  He  had  ex* 
amined  the  limb  aome  time  prior  to  the 
trial,  and  testified  that  the  lett  or  Injured 
limb  was  covered  from  the  ankle  to  the 
knee  with  Inflammatory  eczema  and  enlarged 
veins;  that  the  right  limb  was  dry  about 
the  middle  of  the  leg,  and  that  he  found  an 
old  cicatrix,  left  by  some  former  ulceration 
in  that  Umb.  Counsel  for  plaintiff  asked  to 
have  stricken  out  what  the  physician  said 
about  former  ulcerations  of  the  right  Umb. 
The  court  then  asked,  "Tou  can  only  Judge 
of  the  appearance.  I  suppose?"  and  was  an- 
swered In  the  affirmative.  The  court  then 
stmck  out  the  answer.  Witness  was  then 
asked  what  was  the  cause  of  the  scar.  This 
was  objected  to,  and  ruled  out  by  the  court 
This  was  error.  It  was  the  vital  question 
in  the  case  whether  the  plaintiff  was  suf- 
fering from  the  Injury  received,  or  from  the 
effect  of  disease,  with  which  It  was  claimed 
she  had  formerly  been  afiSicted.  Her  own 
physician  testified  that  she  had  eczema,  and 
the  defendant  contended  that  she  had  it 
before  the  Injury.  Dr.  Ikeler  was  of  the  (pin- 
ion that  the  scar  upon  the  right  leg  was  the 
effect  of  that  disease  before  the  injury,  and 
the  court  should  have  permitted  the  defend- 
ant to  make  such  proof  as  It  could.  The 
theory  of  the  declaration  and  the  tendency 
of  the  plaintiff's  proote  were  that  the  condi- 
tion of  the  limb  at  the  time  of  the  trial  was 
wholly  due  to  the  Injury,  and  not  from  dis- 
ease; and  the  defendant  had  a  right  to  re- 
but It.  The  answer  given  and  proofs  offered 
bad  a  tendency  to  contradict  tba  plaintiff's 
claim. 

Counsel,  In  opening  the  defense  to  the 
Jury,  stated  that  *the  law  does  not  require 
the  village  of  Three  Rivers—"  when  he  was 
interrupted  by  plalntlfTs  counsel  with  the 
remark  that  the  Jury  must  take  the  law 
from  the  court;  and  the  court  Interposed 
and  said.  "Tou  have  no  right  to  state  what 
the  law  Is."  This  ruling  Is  assigned  as  er- 
ror. The  court  was  in  mror  In  confining 
counsel  to  a  bare  statement  of  facts. 
While  counsel  have  no  right  to  read  law 
to  the  Jury  or  to  usurp  Uie  province  of  the 
coort  in  this  respect,  tta^  hare  the  undoubt- 
ed right  to  state  so  mndi  of  tiie  law  as  they 
claim  It  to  lM  u  nuqr  mable  them  to  lay 


before  flie  Jury  an  Intdllgent  Idea  of  the 
force,  ^ect,  and  bearing  of  the  testimony 
upon  their  case,  either  before  or  after  the 
testimony  is  In  the  case.  Fosdlck  v.  Van 
Arsdale,  74  Mich.  305.  41  N.  W.  Rep.  931. 

Some  other  errws  are  claimed,  trat  we  do 
not  think  they  are  likely  to  occur  on  another 
trial,  and  wUl  not  be  noticed.  For  the  er- 
rors pointed  oat  the  Judgment  most  be  re- 
versed, and  a  new  trial  ordeved. 

GRANT,  J.,  did  not  Mt  OSw  Other  Jus- 
tices concurred. 


REDMOND  V.  DBLTA  LUMBBR  00. 

(Supreme  Court  of  Michigan.  July  20^  1883.) 

Master  amd  Sbbvint— 'NsauQBxOB  —  In rsBsifoa 
raoH  AcanBMT— SoFpioiENCT  or  Bvidbhcb. 

1.  In  an  action  by  on  employe  for  personal 
InJurieB  caused  by  the  failure  of  certain  ma- 
cbioery  to  work  proi;)erly  at  the  particular  time 
of  the  accident,  plaintiff  must  prove  that  de- 
fendant was  nesligent  and  It  cannot  be  con- 
jectured from  the  mere  fact  of  the  accident 

2.  Plaintiff  was  injured  because  a  certain 
madiine  which  he  was  operating  In  a  sawmill 
did  not  stop  when  he  removed  tae  lever  In  the 
nuiDoer  required  for  stopping  it  The  evidence 
showed  that  the  machine  worked  perfectly  im- 
mediatelr  before  and  after  the  accident,  and 
had  worked  well  for  six  months  prior  th««to. 
Hdtl,  that  there  was  no  evidence  of  nesligencs 
that  would  Justify  the  submission  of  the  cass 
to  the  Jury. 

Error  to  circuit  court,  Schoolcraft  county; 
Joseph  H.  Steere,  Judge. 

ActlMi  by  Edmcmd  G.  Redmond  against 
the  Delta  Lumber  Company  for  personal  in- 
juries caused  by  def^dant's  negligence. 
From  a  judgment  entered  on  the  verdict  of 
a  Jury  in  favor  of  defendant,  plaintiff  aj^ 
peala.  Affirmed. 

J.  D.  Tnmbnll.  for  appelant,  cited  Sey*- 
bolt  T.  Railroad  Co.,  95  N.  Y.  562;  OatdweU 
T.  Steamboat  Ca,  47  N.  T.  291;  Bdgerton 
V.  Railroad  Co.,  89  N.  T.  227;  OorUa  t. 
Railroad  Co.,  18  N.  Y.  634;  16  Amer.  ft 
Eng.  Bnc.  Law,  858;  IIUHnp.  Neg.  1227; 
Gooley.  Torts,  (2d  Ed.)  798;  Whart  Neg. 
I  402;  Add.  Torts.  696;  16  Amer.  &  Bng. 
Enc.  Law.  449;  Holbrook  t.  Ballrpad  Co.,  13 
N.  T.  248;  Sedg.  Dun.  (6tli  Ed.)  7SS,  OSOZ;) 
14  Amer.  &  Eng.  Enc.  law*  9M;  BildgeB 
T.  RaUway  Ca.  L.  R.  6  Q.  B.  877.  891;  Tat- 
tle T.  RftUxoad  Co.,  48  Iowa,  286;  Oammlnss 
V.  Fmuace  Co.,  60  Wis.  OC^  18  N.  W.  Bep. 
742,  and  29  N.  W.  Rep.  66S;  Mnlcalnis  T. 
City  of  Janesvillfi,  67  Wis.  24,  29  N.  W.  Hep. 
565;  Kearney  t.  Railway  Co..  L.  R.  6  Q.  B. 
759;  Brlggs  t.  OUver,  8B  L.  J.  Bxeh.  168; 
J.  BiMdl  Mannf  g  Oa.  r.  New  Haven  Steam- 
boat Oa,  60  N.  T.  127.  128;  1  Shear,  ft  R. 
Neg.  H  GO,  60. 

Moore  &  Moore,  O.  W.  Dunton.  and  J.  W. 
McMahon,  for  appellee. 

HOOKER,  C.  J.  The  plaintiff  was  em- 
pWed  to  operate  a  machine  called  a  "Jack," 
naed  for  drawing  logs  Into  defendant's  mw- 
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mill.  This  iaA  consisted  (rf  an  endless 
rhaln,  upon  whlcb  the  logs  were  by 
Iron  spurs,  and  was  (grated  by  power  ap- 
plied fbron^  Iron  gearing  to  me  of  the  pul- 
leys upon  wblcta  the  endless  chain  ran  by 
meaiis  of  a  belt  running  npon  a  Mctlon  pul- 
ley. This  belt  was  loose,  and  was  designed 
to  nm  the  }ack  when  It  waa  tightened,  by 
bringing  a  third  and  movable  pulley  down 
upon  the  bdt,  which  was  done  by  pulling 
down  a  lever.  When  the  lever  waa  re- 
leased, the  effect  was  to  remove  this  pulley, 
thereby  loosening  the  belt,  and  stopping  the 
rnachina  The  heavier  the  load  upon  the 
Jock,  the  more  power  was  required  upon 
the  lever  to  keep  the  jack  In  motloQ,  owing 
to  the  taidenc7  of  the  belt  to  slip  upon  the 
pulley.  Ix>gs  drawn  up  by  the  }ack  were 
unloaded  upon  skids  on  either  aide  of  the 
jack,  and  from  the  Aids  to  the  carriages 
upon  which  they  were  sawed.  The  skida  be- 
ing nearly  full,  plaintiff  drew  a  log  np  with 
the  }ack,  wfaicti,  falling  upon  the  skids, 
crowded  another  log  against  a  log  ui>on  the 
saw  carriage,  which  in  some  way  caused 
one  of  the  logs  to  be  thrown  against  plain- 
tiff, seriously  Injuring  him.  The  cause  of 
the  accident  appears  to  have  been  the  fall- 
tire  to  stop  the  Jack.  Plaintiff  claims  to 
have  released  the  lever,  and  that  the  ja<ft 
431d  not  stop  as  it  shonld  have  done. 

Plaintiefs  counsel  contends  that  the  fail- 
ure of  the  machine  to  stop  when  the  lever 
was  released  raises  a  presumption  of  neg- 
ligence, thereby  making  It  necessary  for  de- 
fendant to  show  an  absence  of  negligence  up- 
on Its  part  On  theother  lumd.thedefendant 
maintains  that  plaintiff's  failure  to  release 
the  lever  caused  the  accident  Proof  was 
offered  to  the  effect  that  the  jack  worked 
properly  Immediately  after  'the  accident, 
and  the  plaintiff  himself  testlfles  that  it  had 
worked  properly  for  60  days  before,  and  up 
to  the  time  when  he  was  hurt  when  it  sud- 
■denly  failed  to  respimd  to  the  release  of  the 
lever.  No  proof  was  offered  which  tended 
to  show  that  the  madilne  was  out  of  repair, 
unless  the  testimony  that  it  failed  to  work 
was  such  proof.  Counsel  for  plaintiff  con- 
tends that,  If  the  jury  should  find  that  the 
accident  resulted  from  the  fiUlure  of  the  ma- 
chine to  req>(md  to  the  release  of  the  lever, 
It  necessarily  follows  that  It*  waa  from  ab- 
normal causes,  and  that  In  awA.  case  tiie 
law  prsmnnes  negligence,  and  the  miua  la 
npcm  tiie  defendant  to  show  the  cause  ttf 
tUs  acddent,  or  at  least  that  It  was  not  One 
to  ItB  fault.  He  dtes  a  number  of  authori- 
ties, sevnal  of  whldi  are  New  York  cases, 
to  snatoln  tals  view  of  the  law.  Th^  seem 
to  be  oases  of  Injury  to  passengers  by  car* 
rienh  or  to  property  warehousemen.  In 
tooth  of  wblA  classes  of  cases  the  defaid- 
nnts  aro  under  obligations  to  exercise  a 
hl^  d^ree  of  diligence.  Without  Implying 
that  tbib  rule  contended  for  Is  the  law  of  this 
state  In  such  cases,  (a  matter  upon  wfalcb  we 
ted  It  waoeoassaty  to  express  an  opinion,) 


the  doctrine  cannot  be  applied  to  the  f&cts 
In  this  case;  the  genual  role  being  that  neg- 
Ugenoe  cannot  be  presnmed  from  the  fact  of 
the  Injury,  and,  thon^  It  may  be  Inferred 
from  facts  proved.  It  cannot  be  based  upon 
guesses  or  conjecture.  In  Mining  Co.  v.  Kitta, 
4S  Mich.  41,  8  N.  W.  Rep.  240,  an  employe 
at  a  mine  was  injured  by  the  fall  of  a  bridge. 
The  cause  was  unexplained.  The  court  held 
that,  while  It  might  be  guessed  or  surmised 
that  these  was  negligence  some^rtieze,  it  did 
not  extrad  b^cmd  conjecture,  and  that,  ff 
the  master  was  to  be  helA  liable  under  such 
drcumatances  as  were  disclosed  by  the  rec- 
ord in  that  case,  on  mere  guesses  or  Infer- 
ences respecting  the  existence  of  fault 
somewhere,  the  rule  that  an  employe  assumes 
the  ordinary  risks  of  bis  emplf^ment  would 
be  wholly  done  away  with.  "When  a  serv- 
ant demands  from  his  master  compensation 
fbr  an  Injury  received  In  his  service  it  Is  nec- 
essary that  he  trace  some  distinct  fault  to 
the  master  himaelf."  42  Mich.  89,  8  N.  W. 
Rep.  242.  In  Hewitt  v.  Railroad  Co.,  6T 
Mich.  66,  34  N.  W.  Rep.  659,  an  engineer  was 
Injured  In  a  collision  with  a  flat  car,  which 
half  an  hour  prevlons  had.  run  from  a  aide 
track  onto  the  main  track,  and  stopped 
partly  off  the  track.  Various  theories  were 
eof^etfted  as  to  what  caused  the  car  to  run 
from  the  siding,  but  there  was  no  proof. 
In  answer  to  special  questions  the  jury  found 
that  the  wind  blew  it  off,  and  that  It  was 
not  intentionally  put  there  by  any  <me.  The 
court  held  that  while  negligence  mipht  be 
Inferred  from  circumstances  proved.  It  could 
not  from  conjecture,  and  set  uaide  the  ver- 
dict See,  also,  Early  v.  Railway  Co.,  66 
Mich.  349,  83  N.  W.  Rep.  813;  Miller  v. 
RiiUway  Co.,  90  Mich.  230,  51  N.  W.  Rep. 
870;  Robinson  r.  Wright,  (Mich.)  68  N.  W. 
Kep.  W-IM;  Toomey  v.  Sti!el  Works,  (Mich.) 
50  N.  W.  Rep.  850.  In  the  present  case 
there  is  no  evidence  tending  to  show  that 
the  machinery  was  out  of  repair,  unless  It  Is 
to  be  assumed  from  the  alleged  fact  that  it 
did  not  stop  when  the  lever  was  released. 
On  the  contrary,  all  of  the  evidence  showed 
that  Immediately  before  and  after  the  acci- 
dent it  waa  in  working  order.  If  ^re  wwe 
anything  to  show  that  the  macddne  had  been 
out  ordOT.  and  that  Its  worfelng  was  spas- 
modic or  uncertain,  there  might  be  room  for 
the  cont^tlon  that  defendant  was  negllgmt 
In  not  keeping  it  in  repair;  bnt  the  mill  was 
put  In  good  order  In  the  spring,  and  ttte  Jack 
had  woAed  perfectly  up  to  th»  time  nt  the 
acddoit,  deaily  Indicating  that  defiant 
could  have  no  notice  that  repairs  were  nec- 
essary. It  had  a  man  about  the  mlU  who 
looked  after  the  machinery,  and  there  was  no 
proof  that  he  was  Incompetent  or  nefleot- 
foL  MUler  t.  RaUway  Co.,  00  Mleih.  280, 
6t  N.  W.  87a  Nor  Is  tbere  anything 
to  Indicate  Uiat  an  Inspection  would  have 
prevoited  tills  accident  It  la  etmtended  ^t 
on  a  former  occastrai  the  Jadi  had  drawn  a 
log  too  far,  but  our  atfemtloa  Is  not  csOed 
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to  any  proof  showlxic  the  cause.  We  can- 
not, therefore,  say  that  there  was  any  occa- 
tioit  to  warn  the  plaintiff  "that  thi»>  machin- 
ery was  liable  not  to  obey  the  lever,  and  not 
woA  aa  desiened."  An  effort  was  made  to 
■how  that  this  accidrat  might  have  been 
caused  by  the  use  of  rosin  upon  the  belt, 
bat  m  are  pointed  to  no  proper  erldoice  of 
BDch  tecL  An  examination  of  the  record  re- 
Teals  no  erld^ce  of  ne^lgence  on  the  port 
of  d^endant  that  would  have  Jnstifled  the 
circuit  Jndce  in  submitting  the  caae  to  the 
Jury.  Judgment  aOlrmed.  Tbe  other  Jns- 
tleea  oraommd. 


MARQUET  T.  LA  DXTKB. 
(Snpreme  Coort  of  Michigan.  July  26,  1893.) 
Damaobs — CoMpuiNT — SuFriGiBNCx  or  Etidbxce 

— ADMISSIBIUTT  — .  PLBADntO  AHD  PSOOF — Va- 
aiANCB. 

1.  Where,  in  an  action  for  injnriee  to  ■ 
diild  by  being  bittu  bj  a  bear  owned  by  de- 
fendant, the  declaratioD  alleged  that  defeodant 
oocQided  and  controlled  the  premises  where 
the  bearB  were  kept,  and  that  he  opened  them 
to  the  general  public,  a  judgment  for  plaintiff 
cannot  be  asaaued  because  the  proof  foiled'  to 
Bbow  that  Bach  grounds  wen  owned  1^  the 
puUic 

2.  Tbo  declaration  alleged  that  the  grounds 
"were  open  as  a  place  ot  recrearion  to  petite 
la  a  pablic  way,  and  were  aniadosed,  free  ac- 
cess being  given  to  Raid  grounds,"  from  certain 
avenues  on  the  soath  and  north.  Hcid,  that  it 
was  not  neceeaarr,  to  entitle  plaintiff  to  recover, 
to  prove  that  the  grounds  were  untncloeed, 
there  being  evidence  that  free  access  to  the 
grounds  was  given  from  the  streets. 

3.  An  allegation  that  a  driveway  passed 
throof^  the  groands  in  sufficiently  snpported 
by  evidence  that  a  driveway  which  had  no  gate 
at  one  end  tiad  beeu  put  across  the  grounds  for 
the  convenience  of  people  passing  through  who 
wanted  to  go  to  an  hotd  standing  theram,  and 
that  it  was  frequeutiy  used  by  persons,  especial- 
ly footmen,  going  from  one  street  to  the  otber. 

4.  Where  it  is  alleged  in  the  declaration 
that  the  child  was  passing  throng  the  grounds 
contiguous  to  the  hotel  when  bitten,  and  not 
that  it  was  In  the  driveway,  it  Is  Immaterial 
that  there  was  no  evidence  to  support  an  al- 
legation that  rtie  bears  conld  s^ec  people  with- 
in the  driveway,  since  such  allegation  is  sur- 
plusue. 

6.  Where  thn«  was  evidence  that  defend- 
ant was  the  keeper  of  the  bear,  that  the  place 
was  public.  In  the  sense  that  the  people  had 
free  access  thereto  from  the  streets,  and  that 

the  child  was  bitten  at  the  place  alleged,  the 
court  properly  rvfnsed  to  direct  a  verdict  for 
defendant. 

6.  EvidenM  was  pr<^»erly  admitted  to  diow 
how  such  grounds  were  occupied  and  k^t,  as 
bearing  on  the  qnestions  of  defendant's  n^Ii- 
gence  and  the  publicity  of  the  place. 

7.  It  was  not  error  to  admit  evidence  that 
defendant  ordered  and  paid  for  supplies  for  the 
hotel  on  such  grounds,  as  bearing  on  the  qaes- 
tion  of  his  proprietorship 

Error  to  dnmlt  court,  Hmomlnee  county; 
John  W.  Stone,  Judge. 

Action  by  Julian  Nardese  Harquet,by  Nar^ 
dBse  Marquet,  his  next  friend,  agalnat  Anton 
La  Duke,  to  recover  damages  for  injuriea  sos- 
talned  by  being  bitten  by  a  bear  kept  by  de- 
fendant  From  a  Judgment  entered  on  the 


verdict  ot  a  jury  In  faror  of  plalntUE,  defend- 
ant briugs  error.  Affirmed. 

The  foUo^riog  is  a  copy  of  the  detdaraUon  la 
the  caae:  "State  of  Miphig«n  in  the  cir- 
cuit court  f6r  the  comity  of  Menominee. 
Julian  Nardase  Marquet.  by  Nardsse  Mar 
qoet.  His  Next  Friend,  va  Anton  La  Duke. 
Julian  NarcisDo  Marquet,  by  his  next  friend, 
Nardase  Marquet,  of  the  dty  oi  Menomiaee; 
In  said  ooimty.  plaintiff  herdn,  by  Sawyo-  Jc 
Waite,  his  attoroeys,  complains  of  Anton  La 
Duke,  defendant  herdn,  <tf  a  plea  of  trespav 
on  the  caae,  filing  this  declaration,  entering 
rule  to  plead,  etc^  aa  commencement  of  suit 
tor  that  whereas,  the  defendant  above  named, 
on  October  24, 1891,  and  for  a  long  time  pn- 
vlons  thereto,  had  occupied  and  controlled  the 
Ba^e  Hotd.  a  pobUe  hooae,  dtnated  In  Oe 
city  of  Menominee.  Mich. ;  that  thm  were  pub- 
lic grounds  SDrrooDdlng  aald  hotd.  to  which 
the  public  was  Invited,  and  fliroagfa  whieta 
It,  tile  puhUc^  was  flredy  permitted  to  pas: 
that  said  Eai^  Hotel,  on  said  24th  day  of  Oc- 
tober, was  occi^ted  asapnbUchooaeof  enl»- 
tainment,  and  the  grounds  about  the  same 
were  open  as  a  place  of  recreation  to  people 
In  a  puldlc  way,  and  wfve  imlndoaed,  free  ac- 
ceas  being  given  to  aald  grounds  from  Ogden 
avenue,  a  public  street  on  the  south,  and 
from  Dtmlap  avenue,  another  pobUe  street 
upon  ^  north;  that  iqwo  ttie  said  SMi 
day  of  October,  and  for  a  long  time,  to  wit 
for  one  month  or  more  preriooa  thereto,  the 
defoidant  kept  two  blaA  been  In  thr 
gonads  about  aald  hotril,  between  tt  and  Og- 
den  avenue:  said  bears  were  untamed,  sav- 
age,  and  fnodona,  whldi  was  well  known  to 
the  defendant;  that  aald  bean  wen  not  eoa- 
flned  or  exduded  from  contact  with  people 
who  pamed  tbroush  aald  sRHHidB,  eaTe  and 
except  hy  a  diatai  fastened  to  a  cidlar  about 
their  nedta,  and  connected  to  a  post  in  the 
gnmnd  at  the  otbo*  end,  said  chain  bdng  ten 
or  twelve  feet  long;  that  there  waa  a  way  w 
road  leading  from  Ogden  avenue  to  Dtmlap 
avenue,  aforesaid,  throni^  the  froonda  abov» 
mentioned,  and  near  where  the  bears  afore- 
said were  placed.  aSaag  fibkdi  way  pe<^. 
m».  women,  children,  and  vehldea  were  al- 
lowed and  Invited  to  pass  tj  said  dtftedant 
In  dose  proximity  to  said  beers,  so  dose  Uial 
aald  bears  could  selie  posons  panning  aloug 
the  same;  tiiat  cn  aald  2401  day  of  October, 
aforesaid,  the  plaintiff  herein,  a  iioy  between 
five  and  six  yean  nl  age.  In  oompany  lAth 
other  children,  was  passing  tluxNigh  the 
grounds  contiguooB  to  aald  Eagle  Hotel,  near 
where  said  bears  were  chained,  when,  with- 
out any  negligence  on  the  part  ot  die 
plain  dff,  one  of  said  bean  so  kept  and  owned 
by  defotdant  aa  aftwcaald  aelaed  idalntiff  la 
a  ferodoua  manner,  with  Its  paws  and  teeth, 
and  lacerated,  bit,  brulaed,  and  scratched 
him,  making  large  wounds  In  hie  head  and 
body  with  Its  daws  and  teeth,  and  otherwtae 
lacerated  and  injured  the  plaintiff,  wfaerd^ 
his  under  Jaw  was  broken  In  thxee  placca, 
bla  left  arm  broken  In  two  placesw  and  Us 
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dhouMer  amused  in  a  frightful  manner,  and  | 
other  injuries  thea  and  there  did  to  the  plain- 
tiff, whereby  he  has  suffered  great  physical 
pain  and  anguish,  having  to  undergo  painful 
Bui^icnl  operations  by  reason  thereof,  being 
confined  to  his  bed  In  a  crlticnl  condition  for 
a  long  time;  that  sold  Injuries  were  caused 
solely  on  aocount  of  the  negligence,  careless- 
ness, recklessness,  and  heedlessness  of  the 
defendant,  who  was  well  aware  and  liad  full 
knowledge  and  notice  of  the  ferocious  and 
savage  nature  and  ugly  dispodtlon  of  said 
bears;  that  said  defendant  was  negligent, 
heedless,  reckless,  and  careless  In  keeping 
said  bears  In  a  place  so  exposed,  without 
providing  a  watch  or  guard  over  them,  and 
without  placing  a  fence  or  pen  around  them, 
and  defendant  was  gollty  of  recklessness 
and  negligence  In  keeping  said  bears  in  the 
open  grotmda,  where  people  could  come  In 
contact  with  them;  that  it  was  heedless 
and  reckless  to  keep  said  bears  in  such  an 
exposed  place,  fiistened  with  a  dudn  as  long 
as  the  one  with  wbicfa  Uiey  were  fastened 
on  said  day;  that  It  was  negligent  In  said 
defendant  to  keep  said  bean  anywiiere  with- 
out baring  them  secuTely  guarded  and  pro- 
tected, that  cihUdrra  ot  tender  years  conld 
not  come  In  contact  with  them;  that  plain- 
ntt  suffered  great  damage  1^  reason  of  the 
biting,  S4xatdiing,  wounding,  bruising,  break- 
ing, asA  lacerating  as  aforesaid,  wherein  be 
was  caused  great  pain  and  suffering,  and 
permanently  dlsaUed  and  crippled,  to  wlt» 
to  the  amount  of  ten  thousand  <10,000)  dol- 
lars, together  with  the  costs  In  and  about 
this  action  Incurred  and  upended.  Sawyer 
&  Walte,  Attorneys  for  Plaintiff." 

J.  M.  Opsahl,  <B.  J.  Brown,  of  counsel,) 
for  appdlant.  Sawyer  A  Walt^  for  appel- 
lee 

HOOKER,  C  J.  The  def^dant  appeals 
from  a  Tn>dlct  and  Judgment  rmdered 
against  blm,  In  taroT  of  a  child  of  six  years 
of  age,  who  was  bitten  by  a  bear  alleged  to 
hare  been  kept  defendant  Upon  the 
argument  It  was  contended  that  tbs  prooft 
did  not  support  the  allegations  of  the  dec- 
laration in  the  following  parUeulars,  tIs.:  (1) 
That  the  grounds  where  the  dilld  was  bitten 
were  public  grounds,  and  apm  to  the  people 
In  a  public  way;  <2)  that  Uiey  vere  mllnp 
closed;  0)  that  the  drivewar  passed  tiirou^ 
them;  (4)  that  the  bears  were  so  close  to 
the  driTeway  that  they  could  s^ze  pnaons 
upon  It;  (S)  Oiat  the  plaintiff  was  on  the 
driveway  wlthont  negligence  when  seised. 

If  it  is  to  be  held  tliat  tlie  grounds  must 
have  been  owned  by  the  public,  to  support 
the  declaration,  it  must  be  admitted  that 
the  declaration  was  not  supported  by  the 
proof.  But  the  plain  meaning  of  the  dec- 
laration is  that  defendant  occupied  and  con- 
trolled the  premises  where  the  bears  were 
kept,  and  that  he  opened  them  to  the  gen- 
eral public.   The  statement  that  tbej  were 


I  nnindoaed  Is  quallfled  1^  ttw  uplanation 
that  free  access  was  given  from  streets  on 
the  north  and  south.  Proo£  that  sustains 
this  interpretation  of  the  declaratl(m  is  not 
wanting  In  the  record.  There  was  also 
evidoice  tending  to  show  that  the  road  or 
driveway  passed  throogh  the  grounds  as 
alleged.  There  was  evidence  that  the 
driveway  had  no  gate  at  one  end,  and  that 
the  driveway  had  been  put  there  for  the 
convenience  of  people  passing  throng  who 
wanted  to  go  to  the  hotel,  and  that  it  was 
frequently  used  by  persons,  especially  by 
footmen,  going  from  one  street  to  the  other. 
We  find  no  proof  sustaining  the  allegation 
that  the  bears  could  seize  people  within 
t^e  driveway,  but  It  Is  Immaterial,  and  may 
be  treated  as  surplusage,  as  the  declaration 
does  not  allege, that  the  child  was  In  the 
driveway  when  seized  by  the  bear,  but  states 
that  he  was  passing  through  the  grounds 
contiguous  to  the  hotel  when  s^zed.  There 
being  proof  that  the  defendant  was  the 
keeper  of  the  bear,  Uiat  the  place  was 
public,  iQ  the  sense  mentioned,  and  that 
the  plaintiff  was  blttm  at  the  place  stated, 
thare  was  enou^  to  go  to  the  Jury,  and  the 
trial  court  properly  refused  to  direct  a 
verdict  for  the  defendant  This  disposes  of 
the  Ist  2d,  12th,  and  18th  assignmentB  itf 
error. 

A  point  is  raised  over  the  admission  of 
evidence  tending  to  show  how  the  grounds 
were  occupied  and  used.  We  think,  how- 
ever, that  this  was  admissible,  as  bearing 
upon  the  question  of  negAigence.  If  defend- 
ant kept  a  bear  In  a  place  that  he  knew  to 
be  frequented  by  the  cltixena  with  his  ac- 
quiescence, the  degree  at  care  required 
would  be  greater  than  It  would  be  If  the 
locally  were  more  private.  It  also  bore  on 
the  qnestKm  of  the  alleged  publicity  of  Sie 
place.  This  disposes  of  the  3d.  5th.  and  6th 
assignments  of  error. 

A  number  of  witnesses  testtfled  to  deal- 
ings with  the  defendant  In  relation  to  snp- 
plles  famished  for  the  hot^  and,  while  we 
may  not  be  Impressed  with  the  Justice  ot 
Um  finding  of  the  Jury  upon  the  subject,  we 
must  realise  the  fact  that  evidence  tend- 
ing to  show  that  defendant  ordered  and  paid 
for  BOdi  supplies  tended  to  show  his  pro- 
prietorship. The  4th  and  Bth  aMtsnmenti 
apply  to  evidence  of  tiUs  kind. 

W.  Betndl,  a  witness  tor  ttie  defendant, 
testlfled  upon  direct  examlnattan  that  he 
was  a  brewer,  and  sold  beer  to  the  defend- 
ant tor  the  saloon  ttiat  was  k^t  on  tiie 
premises.  He  stated  that  Jtibn  La  Dnke, 
defmdant**  son,  kept  tbe  hotel,  and  fliat 
defendant  owned  the  salomi.  He  knew  that 
def«uiant  owned  the  saloon  because  he  was 
his  bondsman.  On  cross-examination  he 
stated  that  he  oowdnded  that  the  son  ran 
the  hotel,  and  was  In  poaseaslmi  ot  tbe 
premises,  because  they  showed  him  the  lease 
frmn  defmdant  to  his  son,  and  UM  him  so. 
He  said  that  was  all  the  way  he  knew. 
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wberemMm  the  court  ttrock  out  tils  answer. 
«n!^t  u  to  hlB  atatemrat  that  he  aaw  the 
leaa&  In  so  doing,  the  court  committed  no 
«rTor.  as  the  eridence  was  h«ana7<  We 
find  no  error,  and  the  Judgment  must  be 
■affirmed.  The  other  Justices  concurred. 


ANGKLL  T.  LOOMia 
'  '<8aprema  Court  of  MJcbigan.  Julr  28,  1808.) 

AMDHPSrr  COSTIUCT  —  EVIDRMCB  —  VaRIAUCS— 

Copt  or  Lstteb  —  Fkaudulbkt  Intent  —  Rs* 
8POitsirBNB88  or  Answer — ^Tkndbu, 

1.  In  an  action  to  recover  the  amount  paid 
foe  a  contract  appolntinf  plaintiff  general  agent 
in  certain  countiea,  because  of  miarepresenta- 
tions  the  declaration  counted  apetnallr  on  the 
contract,  naming  the  countiea  covered,  and  gen- 
erally on  the  common  coanti.  n^e  proofs 
^owed  that  the  contract  bait,  hj  subnqoent 
agreement,  been  changed  by  snbstituting  otb' 
■a  countiea.  Hdd,  that  the  contract,  thus 
•changed,  was  properly  admitted  in  evidence. 
(1)  because  the  change  was  immaterial,  and  (2) 
because  It  waa  adnusslble  under  the  oonmton 
<»unt8. 

2.  A  ctqty  of  a  letter  purporting  to  hare 
been  written  by  plaintiff  to  a  third  person  Is 
not  admissible  to  ooDtradict  plaintiffs  testi- 
mony, where  the  oub  evidence  of  the  existence 
<if  the  letter  was  defendant's  testimony  that  he 
knew  plaintiffs  handwriting,  and  that  be  had 
had  such  a  letter  in  his  poasesaion,  but  was  sat- 
isfied it  was  lost. 

3.  Evidence  as  to  whether  defendant  in- 
tended any  fraod  is  inadmisaible.  as  the  result 
to  plaintiff  is  the  same  whether  defendant  acted 
In  good  or  bad  fttith. 

4.  In  answer  to  an  interrogatory  to  name 
some  of  the  prominent  members  of  an  associa- 
tion "at  that  time"  witness  stated  "most  of 
the  state  and  city  officers  at  Kichmond,  Va., 
were  members,  and  there  were  other  promi- 
nent members  In  various  states  whose  names 
I  cannot  tell."  Held,  the  answer  was  properly 
exclnded.  as  not  reeponslTe  to  the  question. 

tS.  Defendant  appointed  plaintiff  agent  for 
the  sale  of  boolu  in  a  certain  territory  of  which 
defendant  was  a  nonresident.  After  receiv- 
ing the  books,  plaintiff  sought  to  rescind  the 
contract,  and  deposited  the  books  In  the  rail- 
road warehouse,  notifying  defendant  that  they 
were  subject  to  his  order.  Beld,  that  the  ten- 
-der  of  the  books  to  defendant  was  sufficient. 

BiTor  to  drcuit  comrt,  Baton  coonty; 
Vrank  A.  Hooker,  Judge. 

Action  by  Edmund  W.  Aagell  against 
Prank  S.  Loomla  to  recover  on  account  of 
SDlsrepresentatlons  the  amount  paid  on  a  con- 
tract Plaintiff  had  judgment,  and  defend- 
ant brings  error.  Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statemmt  by  GRANT,  J.: 

Defendant's  brother  was  the  president  of 
the  Loomis  National  Library  Association  of 
Richmond,  Va.  In  the  absence  of  his 
^brother,  defendant  appears  to  have  been  act- 
ing for  the  association,  and  was  the  only  pei> 
son  with  whom  the  plaintiff  dealt  June  16, 
1S87,  plaintiff  made  a  written  contract  with 
this  association,  by  which  he  was  to  become 
its  manager  for  certain  counties  in  the  state 
of  Michigan,  named  in  the  contract 

The  clause  of  the  contract,  material  to  this 
■case,  reads  as  follows:  "Said  second  parly 
also  agrees  to  commence  his  work  with  a 


stock  of  not  less  than  two  «*Anf  (2,000) 
doQats*  worth  of  foods,  and  that  he  shall  pay 
at  least  nine  hundred  (900)  dollars  to  aaSd 

first  party  on  receipt  (tiF  said  goods,  and  make 
such  dlq>osltlon  of  the  money  to  be  collected 
for  them  under  this  contract  as  Is  hM^nafter 
set  forth.  It  Is  also  agreed  tbat  during  the 
continuance  of  this  agreement  said  second 
party  shall  retain  one  dollar  and  a  half 
($1.5(^  out  of  eodi  paid-up  initiation  fee,  for 
the  purpose  of  using  to  get  new  goods  as 
they  may  be  desired  or  needed  from  time  to 
time.  That,  In  cmuidCTation  of  the  faithful 
perfMrmanoe  <tf  his  aforesaid  duties,  he  slmll, 
from  the  remaining  sums  so  collected  by  him 
from  paid-up  initiation  fees,  draw  as  salary 
an  amount  not  exceeding  one  hundred  and 
8bcl7-fllx  and  sixty-six  hundredths  (163.66) 
doUan  per  monUi,  and  send  the  surplus  that 
exists  to  said  first  par^.  It  Is  also  agreed 
that  siUd  seoond  party  shall  withdraw  from 
this  business  all  the  capital  pot  In  by  tdm  at 
the  end  of  one  year,  and  resign  sodi  poMtton 
If  he  BO  desires,  first  party  to  hare  one  month 
notice  of  BUdi  Intention." 

PlalntUTs  evidence  showed  that  he  was  Ig- 
norsnt  of  the  value  of  the  books,  and  relied 
upon  the  representationa  made  by  defend- 
ant During  the  n^potlatlonti,  defendant  ex- 
plained to  plaintiff  why  he  was  required 
to  advance  Uie  money,  which  he  said  would 
be  repaid  to  him  at  the  expiration  of  the  con- 
tract: that  he  would  receive  books  to  the 
value  of  $2,000,  which  would  be  security  for 
such  repayment  Defendant  lived  In  Ver- 
montville.  Mich.,  and  July  20,  1887,  in  re- 
sponse to  a  message  from  defendant,  plaintiff 
went  to  VermontvIIlei  to  receive  and  examine 
the  books.  He  then  asked  defendant  if  he 
thought  they  were  worth  $2,000,  to  which  de- 
fendant replied  that  be  did  not  think  they 
were,  but  that  they  were  worth  about  $1,200. 
and  that  the  wholesale  price  was  from  $.90 
to  $1.10  each,  whereupon  plaintiff  paid  $700. 
and  gave  his  notes  for  $200.  The  books 
were  shipped  to  plaintiff  at  Orand  Rapids, 
and  he  entered  upon  the  business  provided 
for  In  the  contract  which  he  continued  till 
some  time  in  August  He  then  learned  that 
the  ho<^  were  worth  at  wholesale  only  $.22 
each.  Plaintiff  then  went  to  defmdant  at 
Yermontvllle,  and  demanded  the  money  bock. 
Defendant  told  him  that  he  did  not  think  thnt 
he  had  made  as  thorough  a  trial  as  he  ought 
to;  told  him  to  try  It  a  while  longer,  and  If 
he  could  not  make  It  work  he  would  ^ve  him 
back  his  money.  Plaintiff  went  back  to 
Orand  Rapids,  and  remained  till  the  last  of 
August  Meanwhile  he  wrote  two  letters  to 
defendant,  which  were  not  answered.  He 
then  learned  that  defendant  bad  removed  to 
Chicago.  He  then  packed  up  the  books,  and 
deposited  them  In  the  depot  of  the  Detroit  9c 
Milwaukee  Railroad  Company  at  Grand  Rap- 
ids, but  without  any  direction  marked  there- 
on, or  any  instructions  to  the  depot  master 
what  to  do  with  them.  He  dien  wait  to 
Ohlcsgo,  found  ths  defendsnt,  again  d^naad- 
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ed  bis  money,  and  Informed  lilm  tba.t  tbe 
books  were  ftt  tbls  depot,  subject  to  Us  or* 
der.  He  then  bronght  tnlt  to  recover  back 
the  $700  on  the  ground  of  the  fraudulent 
representations  as  to  the  value  and  price  ot 
the  hooks. 

Tbe  declaration  contained  a  special  count 
and  the  common  comita  Plea,  the  general  to* 
sue.  Verdict  and  Jodgment  Ua  plaintiff. 
Bll^t  errcwa  are  assigned. 

H.  F.  Pennington,  for  an?^nt  B.  iu 
Hawte7  and  Huggett  &  Smith,  tm  appel- 
lee. 

GRANT,  T.,  (after  stating  the  facts.)  1. 
Objecttcm  was  taken  to  the  admission  of  tiie 
contract  In  erldence,  because  of  a  variance 
between  the  contract  set  up  In  the  declara- 
tion and  the  tme  Introduced  In  evidence. 
The  only  variance  consisted  in  the  change 
of  counties.  By  a  subsequent  agreonent, 
indorsed  upon  the  back  of  the  original  agree- 
ment, certain  other  counties  were  substi- 
tuted for  those  mentioned  in  it.  Hie  objec- 
tion Is  not  good,  for  two  reaaons:  (1)  The 
change  was  immaterial,  and  In  no  manner 
affected  the  Issue  lUTolved.  That  part  of 
the  contract  which  was  material  was  cor^ 
rectly  set  forth,  (2)  Plaintiff  was  entitled 
to  recover  on  the  common  counts,  under 
which  the  contract  was  admissible  John- 
eon  T.  Insurance  Co.,  39  Mich.  38. 

2.  When  plaintiff  was  cross-examined  he 
was  shown  a  copy  of  a  letter  purporting  on 
Its  face  to  have  been  written  to  one  Taylor, 
and  denied  having  written  such  a  letter. 
The  purpose  in  Introdocing  the  letter  was  to 
contradict  plaintiff's  statement,  made  to 
defendant  shortly  after  he  received  the 
books,  that  he  could  get  no  ag«its.  Taylor 
was  not  produced  as  a  witness,  nor  was 
thwe  any  evidence  to  show  that  sudi  a 
letter  had  ever  been  received  by  him.  De- 
/endant  tcstlfled  that  he  knew  plalnttff's 
handwritlnc^  and  that  he  bad  had  sudi  a 
letter  In  his  possesion,  but  that  he  was 
satisfied  It  was  lost;  that  he  had  searched 
for  it,  bat  did  not  state  where.  We  think 
the  copy  was  properly  excluded.  "We  think 
tb»  defendant* B  tights  oonld  not  have  been 
Injurloualy  affected  by  the  exclusion  of  the 
letter.  It  bad  no  bearing  upon  the  false 
representations  made. 

8.  After  defendant  bad  ^ven  bis  version 
of  the  transaction,  the  plan  of  the  assoda- 
tlon,  and  bad  testified  that  he  bad  been  en- 
gaged  In  the  bnslness  of  poUlshlng  and  sell- 
ing book%  had  been  In  the  empb^  of  the 
association,  and  sabseqnently  become  Inter- 
ested In  anoUier,  his  counsel  then  stated  to 
the  court:  "I  want  to  ask  bim,  to  show 
bim  ttULt  ttB  plan  was  mtlrdy  feasible, 
and  tfiat  the  company  did  a  large  bnalness. 
Also  I  want  to  show  ^t  there  was  nothing 
to  prevent  this  man  getting  along  In  this  ter- 
ritory, provided  be  vrait  to  work  Industrions- 
ly,  and  used  Judgment"  Af^  the  offer  was 
v.55N.w.nal6— 64 


rejected,  coonsd  further  stated:  "I  ask  to 
be  allowed  to  show  this  witness  his 
knowledge  of  the  trade;  Uiat  he  has  knowl- 
edge of  the  quality  of  the  books,  and  the 
prices  that  they  retail  for,  and  the  plan  that 
was  pursued  by  this  Loomis  Library  Asso- 
datlMi;  that  he  knows  no  reason  why  this 
man,  the  plaintiff,  should  not  have  made  a 
success  of  this  business.  It  has  this  bear- 
ing: What  right  has  tbls  man  to  make  a 
perfectly  valid  contract  to  do  a  perfectly 
valid  thing,  and  not  give  it  a  fair  trial,  but 
go  down  to  Grand  Rapids  a  couple  of  weeks 
or  such  a  matter,  and  then  say  he  will  r^udl* 
ate  It7"  Tbls  also  was  rejected.  The  rul- 
ing was  correct  It  was  an  omnibus  propo- 
sition, containing  some  matters  which  were 
competent  some  that  the  witness  had  al- 
ready testified  to.  and  others  which  were  In- 
competrait 

4.  This  asdgnment  Involves  the  admission 
of  evidence^  It  has  no  exception  on  which 
to  base  It  and  will  not  therefor^  be  con- 
sidered. 

5.  Defendant  was  asked  If  he  Intended  any 
fraud,  which  question  was  exduded.  It  Is 
contended  that  defendant  was  acting  for  the 
association,  and  unless  he  knowingly  and  in- 
tentionally committed  a  fraud  be  cannot 
be  held  liable.  Plaintiff's  rtglit  of  recovery 
did  not  depend  upon  defendant's  intent 
The  reetilt  to  iilaintiff  was  the  same  wheth- 
er he  acted  in  good  or  bad  faith.  Tne 
measure  of  damages  In  case  of  recov^y  wus 
fixed,  and  could  not  be  affected  by  tho  la- 
tent The  ruling  of  the  court  was  them- 
fore  correct  Holcomb  v.  Noble,  09  Mich. 
396,  37  N.  W.  Rep.  4S7;  Totten  v.  Burhans, 
01  Mich.  405.  SI  N.  W.  Rep.  1119. 

6.  The  testimony  of  B.  G.  Loomis,  tlie 
president  of  the  assodatlmi,  was  token  by 
deposition,  under  a  stlpulatltm  that  the  tes- 
timony should  be  read  In  cotnt,  subject  to 
any  objection  whicUi  mli^t  be  made  if  It 
was  taken  In  opai  court  An  interrogatory 
was,  "Name  some  of  the  prominent  mem- 
b&a  of  sndi  a8socIatl<m  at  that  time,"  to 
lAtch  the  answer  was,  "Most  of  the  state 
and  city  officers  at  RIdimond,  Virginia,  were 
memboB,  and  ttiere  were  other  prominent 
members  In  various  states,  wboee  names  I 
cannot  teD."  The  answer  was  property  ex- 
clnded,  as  not  responsive  to  the  qnestlon. 

7.  The  court  In  Inatmctlng  the  Jury  on  the 
question  of  tender,  said:  "Now.  where  par^ 
ties  are  residents  of  the  same  town,  It  Is 
usual,  as  In  the  case  of  a  horse^  to  take  It 
back,  and  tender  It  to  the  person;  but  If  it 
to  otiier  property  ttiat  natnrany  belongs  to 
a  warehouse,  and  the  person  Is  a  transient, 
it  Is  proper  to  leave  It  at  a  vrarebonse, 
subject  to  the  order  of  sncb  person,  and 
give  notice  ot  the  fSct;  and  I  think.  If 
that  was  done  In  ttils  case,  It  would  be  a 
Boffldent  tcmder  If  It  was  done  within  a 
reasonable  time,  as  soon  after  the  dlscov^ 
ery  as  coidd  comdstently  be  made."  De- 
fendant bad  left  the  state.  Pbdntlff  bad  de- 
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posited  Oie  goods,  and  notifled  him  where 
&ey  ■were,  and  that  they  were  subject  to 
bis  OTder.   Tlie  tendo*  was  sufficient. 

8.  The  court,  after  a  full  and  fair  charge, 
said  at  the  close:  "Of  course,  all  that  I 
hare  said  before  at  this  term  with  regard 
to  evidence  and  the  right  of  the  jury  to  de- 
termine the  facta  in  a  case,  applies  equally 
here."  What  the  court  referred  to,  and  its 
meaning,  are  clear  from  the  next  sentence: 
"The  burden  Is  upon  the  plaintiff  to  estab- 
lish his  case  by  a  preponderance  of  proof. 
Yon  will  determine  what  facta  are  estab- 
lished, and  base  your  verdict  npon  them." 
Tills  sentence  Is  the  substance  of  what  had 
before  been  said,  and  there  Is  no  possibility 
that  It  was  misunderstood  by  the  Jury,  or 
that  defendant  was  prejudiced  by  It. 

Judgm^t  affirmed. 

HOOKERt  C.  J.,  did  not  ilL  The  Otber 
juatlcea  concurred. 


SCHLOSS  et  al.  t.  FBLTUS. 
(Supreme  Coort  of  Michigan.  July  20,  1893.) 
Balb — Bona  Fidb  PuRCHAasKs. 
In  r^lerin  it  appeared  that  S.  pnr^ 
cbased  the  goods  In  qnefltion  of  plalntifTfl  by 
MimideB  on  credit,  withholding  the  fact  that  he 
was  in8<dTent;  that,  before  the  goods  were  ex- 
amined with  reference  to  acceptance,  they  were 
transferred  to  R.,  a  creditor,  with  S.'b  entire 
Btoclc  to  be  credited  on  acnount,  S.,  at  the  time, 
stating  to  R.  that  plaintiffs*  goods  onght  to  be 
sent  back;  that  R.  immediately  transferred  the 
stock  to  defendant;  that  defendant  paid  nothing 
on  account  of  the  transfer  to  him  until  after 
the  replerin  was  brought.  Bfld  that,  as  against 
plaintiffs,  d^endant  was  not  a  bona  fide  pur- 
chaser. 

Error  to  circuit  court,  Chippewa  connty; 
Joseph  H.  Steere,  Judge. 

Action  in  replevin  by  Emannel  Schloaa 
and  others,  tradii^  as  Schloss  Bros.  &  Co., 
against  Lyman  Feltus.  Defendant  had  Judg- 
m«it,  and  plaintiffs  bring  error.  Eerersed. 

H.  H.  Oren,  (Julian  O.  Dickinson,  of  coun- 
sel,) tor  appdlants.  John  W.  MeBIahon, 
(M.  G.  Bnrch,  ot  eommA,)  for  appellee. 

HcGBATH,  J.  This  Is  replevin  to  re- 
rover  merchandise  from  one  claiming  as  pur- 
chaser from  an  alleged  fraudulent  vendor. 
Smith  &  Hassock,  In  September,  1891,  were 
Cturying  on  a  lumber  business  at  Raber, 
Chippewa  county,  and  kept  a  general  store 
In  connection  therewith.  Mueller  &  Raber, 
of  Chicago,  made  advances  to  Smith  &  Has- 
sock from  time  to  time,  and  took  their  lum- 
ber product  On  September  19,  1891,  Smith 
was  at  Detroit,  and  gave  a  verbal  order  to 
plaintiffs  for  a  quantity  of  merchandise. 
From  Detroit,  Smith  went  to  Chicago,  and 
saw  Mueller  &  Raber;  from  Chicago,  re- 
turned to  Raber,  arriving  there  on  Satur- 
day, September  29th.  Before  reaching 
home.  Smith  had  learned  that  Mueller  & 
Raber  had  refused  to  aiscept  certain  drafts 


which  Smith  &  Hassock  had  drawn  upon 
them  for  further  advances,  and  on  his  way 
to  Raber,  at  St  Ignace,  Smith  met  Bir. 
Raber,  who  was  also  on  his  way  to  Raber 
to  Investigate  the  affairs  of  Smith  St  Has- 
sock, who  were  largely  In  arrears  to  the  firm 
of  Mueller  &  Raber.  Learning  of  this  con- 
dition of  things,  Smith  t^egraphed  from  St. 
Ignace  to  one  Kellher,  another  creditor  of 
the  firm  of  Smith  &  Hassock.  Informing  him 
that  his  account  was  in  danger,  and  Kellher 
arrived  at  Raber  on  Sunday  morning,  and 
prepared  to  take  out  a  writ  of  attachment 
on  Monday  morning.  Mr.  Raber  also  ar- 
rived at  Raber  on  Saturday,  the  29tb.  AU 
of  the  parties  sat  up  all  night  Sunday  night, 
and  on  Monday  morning,  as  early  as  1 
o'clock,  Kellher  had  attached  and  Raber 
had  secured  a  bill  of  sale  of  all  the  assets 
of  the  firm  of  Smith  &  Hassock,  Including 
the  goods  purchased  from  plaintiffs.  While 
en  route  to  Raber,  and  at  St.  Ignace,  pre- 
somably  by  appointment,  Mr.  Raber  met  de- 
f«idant,  who  was  a  member  of  the  firm  of 
Lyman  Feltus  &  Co..  who  were  carrying  on 
business  In  that  Tidnlty,  the  firm  being  com- 
posed of  Feltus  and  Mueller  and  Raber,  and 
inAnrmed  talm  of  the  purpose  of  Us  vlMt  to 
Raber.  He  says  Hut  he  told  Feltus  that  hp 
was  goSstg  down  to  Investigate  afliolrs,  and. 
In  case  be  detdded  not  to  continue  the  busi- 
ness there,  be  wanted  htm  to  go  over  th&ee 
and  buy  the  business;  and  "I  asked  him  If 
he  wonid  consider  that  and,  if  he  did  that 
I  would  let  him  know  when  X  had  oome  to 
a  cmhjIubUhl  and,  if  so,  to  come  over  there, 
and  he  satd  he  would,"  Feltus  was  on  hand 
at  Raber  Tuesday  morning,  and  Babtf  as- 
signed to  him  the  entire  stock  and  assets 
received  from  Smith  ft  HaasoA.  The 
goods  were  replevied  October  6,  1881. 
Mueller  A  Baber  shnply  credited  Smith  & 
HasBook,  opon  their  indebtedness,  wltii  the 
amount  agraed  upon  as  tiie  valoe  of  the  as- 
sets transferred;  paid  the  amount  of  Keli- 
her**  attachment;  and  agreed  vrtth  Sndtfa  to 
pay  certain  labor  dalma,  n<me  of  which, 
howerei,  were  paid  until  Novttnber  follow- 
ing, and  the  total  amoont  ot  wUoh  was  less 
than  92,800.  Defendant  was  i^iged  npon 
the  hooka  ot  UudlN'  &  Raber  with  the  valoe 
which  fhey  fixed  npon  the  assets  at  the 
time  of  the  transfer  of  the  same  to  Feltus, 
and  he  paid  notiiing  on  the  alleged  purchase 
until  aftw  tiie  goods  had  been  replevied. 
Hassock  had  simply  a  working  interest  to 
the  business.  The  goods  had  been  bought 
on  credit,  and  had  been  ordered  from  sam- 
ples. They  had  arrived  at  Raber  but  a  short 
time  before  Smith  &  Raber  arrived  there. 
Most  of  them  were  still  In  the  original. 
pa(^ges.  When  Smith  arrived,  he  told 
Hassock  that  the  goods  were  to  be  sent 
back,  and,  before  the  transfer  to  Mueller 
&  Raber,  he  told  Raber  that  they  onght  to 
be  sent  back.  There  was  testimony  tandluE 
to  show  that  when  the  goods  were  ordered. 
Sndth  misrepresented  the  financial  status 


Digitized  by  Google 


Alicb.) 


HOVGH  V.  GOMSTOCE. 


1011 


of  the  firm,  and,  when  asked,  wltbh^ 
knowledge  of  the  actual  sltnntion  of  affairs. 
It  la  dear,  also,  tbat,  before  the  transfw 
to  Mueller  ft  Baber,  he  had  not  examined 
tbe  gooda  with  reference  to  their  acceptance. 
The  evidence  dearly  tended  to  diow  that 
-when  Smith  undertook,  hy  the  transfer  of 
the  goods,  to  exercise  an  act  of  ownership 
over  than,  he  did  so  knowing  that  he  oould 
iLot  continue  the  budness.  tJnder  this  state 
of  fiicts,  defendant  was  not  a  bona  fide  pur^ 
ohaaer,  nor  were  Mudler  &  Baber,  so  far  as 
plain  tuts'  right  of  recovery  was  conoemed. 
The  stock  of  goods  and  other  property 
transferred  to  them  were  valued  at  910,000, 
ib9  amount  advanced  to  Keliber  was  91,143.- 
94,  and  the  Judgment  for  defendant  bi  the 
court  bdow  was  91,120.02,  leaving  a  margin 
still  of  97,735.14.  It  is  unimportant;  there- 
fore^  whether  the  paymaat  of  KeUher*s  claim 
was  or  was  not  a  part  of  the  oonsldoration 
ft>r  the  transfer,  or  whether  that  payment 
woidd  constitute.  Mn^er  ft  Baber  bona  Aide 
purchasers  to  tiiat  extent 

It  la  wen  settled  that  actual  payment  bi 
good  Caith  Is  needed  to  complete  a  bona  ilde 
purchase,  and.  In  any  event;  a  pnrdiaaer 
from  a  fraudolent  vendee  can  only  be  pro- 
tected to  the  extent  of  payments  actually 
and  In  good  faith  made.  Dlxon  v.  HiU,  6 
Mich.  401;  Kohl  v.  I^nn,  34  Mich.  360; 
Webster  v.  Bailey,  40  Mich.  641;  McGraw 
V.  Sdlomon.  83  Mich.  442,  47  N.  W.  Rep.  315. 
If  Smith,  at  the  time  that  the  order  was 
given,  mlsr^resented  to  plalntlCTs  the  finan- 
cial condition  of  the  firm,  and  plalntiflb,  In 
relinuce  upon  the  representations  made, 
gave  him  credit,  or  if  he,  before  he  accepted 
the  goods,  knew  that  he  could  not  continue 
tbe  business,  he  was  chargeable  with  accept- 
log  and  transferring  the  goods  with  an  in- 
tent not  to  pay  for  them,  and  plaintiffs  were 
entitled  to  recover.  Whitten  v.  Pltzwater, 
129  N.  Y.  626,  20  N.  E.  Hep.  20S.  Smith 
was  tbe  only  member  of  the  firm  who  saw 
the  samites,  and  who  knew  the  kind  and 
ciuality  of  the  goods  ordered.  For  the  pur- 
pose of  an  acceptance  of  goods,  the  vendee 
must  have  had  an  opportunity  of  exercis- 
ing his  Judgm«it  with  re^Kct  to  the  articles 
8»t  Tlie  acceptaiu»  must  be  something 
more  than  a  mere  reoelpt;  it  means  some 
act  done  after  the  vendee  has  exercised,  or 
had  the  means  of  exercising,  his  right  of 
rejection.  BenJ.  Sales,  p.  139.  In  the  case 
of  Nicholson  V.  Bower,  1  EL  ft  EL  172,  28 
Law  J.  Q.  B.  97,  there  had  been  no  speclflo 
troods  selected  and  fixed  on  In  advance. 
Bower  had  made  a  verbal  sale  of  a  quan- 
tity of  wheat  by  sample,  to  be  delivered,  by 
rail  in  London.  The  wheat  was  received  at 
tbe  London  depot,  and  warehoused  by  the 
railway  company,  and  the  purchasers  sent 
a  carman  to  get  a  samjde,  and,  after  In- 
specting itt  told  him  not  to  cart  the  wheat 
borne,  at  present  The  purchasers  were 
really  In  insolvent  circumstances,  and.  Im- 
mediately after  the  interview  with  the  car- 


man, determined  to  stop  payment  and  they 
therefore  thou^t  It  would  be  dishonest  to 
receive  tbe  -^eat,  although  equal  to  sample, 
whoi  they  knew  they  could  not  pay  for  It 
Held,  Oiat  there  had  been  no  acceptance  In 
fact,  and  a  verdict  in  fftror  ftf  the  assignors 
of  the  purchaser  was  set  aside. 

The  Judgment  must  be  reversed,  and  a 
new  trial  ordered. 

LONG,  X,  did  not  sit   HOOKEB,  a 
and  OBAMT,  3^  ctmouned.  MOMTOOM- 
EIBY,     ooncurred  in  the  result. 


HOUGH  V.  COMSTOCK 
(Supreme  Court  of  Michigan.  July  26,  1893.) 
AcoocNT— MoNSX  Loaned —AcTiox  to  Bbcovbs 

— VOLUKTART  PaTMBSTS  —  QCBBTIO]?  lOK  JUBT 
— EVIDBHCB. 

1.  Id  aa  action  for  balance  doe  for  mon- 
ey ioaaed,  defendant  who  was  plaintiff's  iris- 

ter-in-lftw,  testified  that  his  mother  spent  some 
two  or  three  years  at  her  home;  that  he,  at 
different  times,  expressed  the  intention  of  pay- 
ing his  share  towards  his  mother's  support; 
that  she  never  asked  him  for  money;  and  tliat 
the  sum  claimed  was  voluntarily  paid  her,  as 
his  contribution  to  such  support.  Hdtl,  that 
the  question  as  to  whether  any  of  the  money 
claimed  by  plaiutiff  was  money  voluntarily  paid 
on  his  mother's  board  was  for  the  jury. 

2.  It  was  not  error  to  admit  evidence  of  the 
valne  of  the  support  of  plnintlS's  mother  durinx 
the  time  in  question,  where  the  set-off,  of  whidi 
notice  was  given,  was  practically  abandoned, 
and  defendant  did  not  claim  an  sgreement  that 
plaintiff  would  pay  any  particular  sum,  bat 
merely  his  share. 

Error  to  circuit  court,  Jackson  county; 
ErostuB  Peck,  Judge. 

Action  by  Edward  A.  Hough  against  Hat- 
fle  E.  Ckimstock  to  recover  an  alleged  balance 
due  on  an  account  for  money  loaned  by 
plaintiff  to  defendant  From  a  Judgment 
entered  on  the  verdict  of  a  Jury  in  favor 
of  defendant,  plaintiff  brings  error.  Af- 
firmed. 

Thomas  E.  Barkworth,  for  appellnnt. 
Austin  Blair,  for  appellee. 

HOOKER,  O.  J.  Edward  A.  Hough,  the 
plaintiff,  brought  this  action  against  his  sls- 
ter-ln-law,  the  defendant,  for  money  which 
he  claimed  to  have  loaned  to  her,  and  paid 
for  her  at  her  request  It  appears  that 
soon  after  defendant  moved  to  Jackson, 
plaintiff's  mother  came  to  visit  her,  and 
spent  upon  that  and  other  occasions,  alto- 
gether, some  two  or  three  years  at  her 
home,  being  sap  ported  by  her.  Defendant 
testifies  that,  on  several  occasions,  plaintiff 
expressed  the  intention  of  assisting  her  in 
supporting  his  mother,  and  contends  that  all 
money  procured  from  him  was  given  her  for 
such  purpose,  and  that  she  did  not  receive 
any  of  It  as  a  loan.  The  testimony  in  sup- 
port of  such  claim  is  as  follows:  Defend- 
ant, being  the  witness,  was  asked:  "QueB* 
ticML  What  conversation  did  yon  have  with 
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Mr.  Roojii  In  regard  to  her  support  and  ex- 
penses there,  at  anytime?  Tell  nswbatthat 
was.  Ajxswer.  I  w^t  In  the  office  one  day, 
BDd  he  gave  me  $40,  and  I  took  it;  then  I 
went  back  after  he  had  gone  ont  on  the  road, 
and  I  gave  It  back  to  his  bookkeeper.  Miss 
Petltt.  Wh^  he  came  home  again,  I  was 
In  the  oCBce,  and  he  handed  it  back  to  me.  In 
money.  Said  he  did  not  Intend  I  should 
hare  paid  that  back,  and  he  expected  to 
bear  hla  share  of  the  burden  of  his  mother's 
support  I  said,  If  I  was  able,  I  should  not 
want  him  to,  but  I  was  not;  he  was  a  great 
deal  better  off  than  I.  And  he  said  that  was 
all  right,  he  expected  to  do  It,  and  I  thought 
he  ought  to.  This  conversation  occurred 
Just  before  his  mother  went  north  the  flist 
time."  Being  Interrogated  by  Mr.  Bark- 
worth  about  a  conversation  with  him,  the 
witness  testlfled:  "Q.  Didn't  you  talk  with 
me  about  It?  A.  I  certainly  ^d,  g^erally; 
oame  to  yoor  o£Boe,  when  yoa  had  the  dalm 
tor  o6Dectl(xi,  to  see  what  conld  be  done 
about  It;  objected  to  the  amount  on  the 
ground  that  I  had  supported  his  mother,  and 
he  promised  to  help  me  in  that  regard. 
Was  willing  at  tbat  time  to  torn  over  a 
mortgage  to  him,  tf  he  would  allow  me 
what  was  just  and  ris^t  tor  the  support  of 
his  mother.  He  promised  to  assist  me  in 
taking  care  of  the  old  lady.  I  aayer  aaid 
I  would  turn  over  a  mortage  for  the 
amount,  provided  Mr.  Hough  would  not  rec- 
ognize the  moral  obligation  resting  upon 
him  for  the  support  ot  his  mother.  I  sent 
Hoogfa  a  list  of  mortgages  to  select  from, 
bnt  expected  he  would  allow  me  tor  his 
■hare  ot  support  Did  not  expect  to  pi^  the 
whole,  and  did  not  say  I  had  no  legal  claim 
ag^nst  him.  Q.  Didn't  you  state  to  me 
tiiat,  so  fiir  as  the  money  was  concerned,  or 
Mr.  Hough's  claim  to  have  loaned  you,  that 
yon  had  It;  that  there  was  no  trouUe  about 
that?  A.  I  don't  deny  I  had  the  money.  I 
don't  doiy  It  here.  I  do  deny  that  I  ever 
asked  Um  tor  It  He  offered  It  to  me.  Did 
not  get  money  in  his  absence.  If  I  ever  r^t 
any  mon^  of  Miss  Petltt  she  drew  the 
dhecik  at  bis  order.  Q.  Now  tbte  fact  with  re- 
gard to  his  mother  coming  there  was  that 
you  ioTited  her  to  oome  flrat  wasn't  it? 
A.  Tea,  aa  a  yMU  Q.  And  tbat  when  ahe 
got  there  the  sltnatlon  was  mntoally  iflea» 
ant,  and  yon  requested  her  to  stay.  Isat 
that  true?  A.  I  didn't  say  anyHdiv  about 
it  to  h^.  She  stayed.  IMd  not  Insist  on 
her  staying.  Notl^iff  was  mid  about  It 
She  just  came,  and  lengthened  ont  her  visit; 
and  dorlng  flu  time  Mr.  Hongh  told  me  he 
expected  to  pay  his  share  of  his  motb^s 
expwises.  Q.  What  share  did  he  say?  A. 
I  dcn't  know.  That  la  what  I  am  trying  to 
find  out— what  he  ouisldwed  his  share. 
*  •  *  Q.  Do  yoa  swear  poeltiTtily  yon 
did  not  have  on  December  1,  1889,  from  Mr. 
Hough,  $74.S3,  for  payment  of  the  McKln- 
•try  bill?  A.  Why.  certainly,  I  did  not 
There  is  the  recdpt  in  wy  name.   Q.  Dldnt 


yon  get  a  che<^  from  Miss  Petltt  on  that 
particular  date?  A.  I  don't  think  I  did,  be- 
cause I  never  asked  him  to  pay  my  bills. 
I  never  asked  him  for  any  money.  He  al- 
ways offered  It  to  me.  •  •  •  Q,  At  the 
time  these  moneys  were  obtained,  he  had 
not  said  a  word  to  you  about  his  mother? 
A.  He  had.  Mother  came  In  the  fall  of 
1883,  In  August  and  the  spring  following  I 
had  a  talk  with  plaintiff.  He  gave  me  the 
J40  before  I  went  away,  because  I  went 
right  home,  and  fixed  np  her  room." 

Errors  are  assigned  as  follows:  (1)  That 
It  was  Improper  to  admit  testimony  of  the 
value  of  the  support  of  the  old  lady  by  the 
week.  (2)  That  the  court  erred  In  submit- 
ting to  the  jury  the  question  whether  any  of 
the  moneys  claimed  by  the  plaintiff  to  be  due 
were  payments  voluntarily  made  to  apply 
upon  the  mother's  board.  (3)  That  the  court 
erred  In  Instniotlng  the  jury  Oiat  th^  mlgjit 
find  that  part  of  the  moneys  delivered  to 
defendant  by  the  plaintiff  were  voluntarily 
advanced  to,  and  received  by,  her,  on  the 
understanding  that  they  were  to  apply  on 
his  share  of  the  expoises  of  his  mother's 
maintenance  at  the  defendant's  hoose.  (4> 
That  the  court  erred  In  submltttog  any 
question  of  fact  to  the  Jury, 

If  the  testimony  of  defendant  (luoted.  Is 
true,— viz.  that  the  payments  were  vd.mitari- 
ly  made  by  the  plaintiff,  and  not  upon  de- 
toidant'a  request  and  wen  made  and  re- 
celved  as  contributions  to  the  support  of 
the  mother,— the  law  will  not  justify  the  In- 
fermce  of  a  promise  to  repay.  The  tmpU- 
oatimt  of  a  promise  does  not  follow  the  pay- 
ment and  receipt  of  money,  where  the  facts 
are  taicon^tent  with  it  Galloway  t. 
Holmes,  1  Doug:  (Mich.)  880;  Wilson 
Wagar.  20  Mich.  402;  Hunt  t.  Sackett,  SL 
Mich.  IS;  Manufoctnrlng  Co.  Dole.  43. 
Mich.  S70,  6  N.  W.  Bep.  412;  Strong  v.  Saun- 
ders, 16  MIob.  830;  St  Jude's  Church  r.  Tan 
Denberg;  SI  lOoh.  2ff7;  Godfr^  v.  Whiter 
43  Mich.  171,  6  N.  W.  Sep.  243;  Woods  T. 
Ayres.  89  Mich.  845;  Clcotto  St  Anne*s 
Church,  60  MItih.  602,  27  N.  W.  Bep.  682; 
Peten  T.  Ctallas^iw,  87  Wch.  407;  Goe  v. 
Wager,  42  Mich.  48,  8  N.  W.  Bep.  248. 

It  is  not  tor  us,  nor  was  it  for  flie  drenlt 
Judge,  to  detramlne  tiie  amount  oC  oredoioe 
to  be  given  to  the  defandantfa  testhnony, 
and  he  would  not  have  been  justMed  tat  re- 
fusing to  allow  the  jury  to  detennlne 
whether  ttiese  payments  were  gratnttous 
c(mtrlbationa  or  not 

The  remaining  question  refers  to  tbe  testi- 
mony of  defendant  in  ration  to  the  ralue 
of  the  mother's  support  Although  there 
waiB  a  notice  of  setn^,  it  Is  dear  that  it  cut 
no  figure  as  a  defense,  being  practically 
abandMied.  Tiie  defendant  did  not  claim 
an  agreement  by  the  plalntifl  that  he  wotild 
pay  any  particular  sum  or  portion  of  the  ex- 
pense ct  his  mottles  maintenanoe;  mae3y* 
that  he  would  pay  his  Aare.  Butup(m  that 
basis  she  was  olalmhig  a  large  sum  to  h&v* 
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been  paid  for  tlut  porpoie.  We  think  It 
was  proper  to  show  the  expense  Incurred, 
as  compared  with  the  amount  paid.  Had 
the  amount  paid  exceeded  the  Tatne  of  this 
support  It  would  have  beoi  a  strong  argo- 
ment  In  plalntUTs  fiiTor,  defmidant 
strengthened  her  caw  If  she  showed  the 
amount  paid  to  her  to  be  only  a  reasonaUe 
share  of  her  expenditures.  We  find  no  er- 
ror in  the  reoord,  and  the  judgment  wUl  he 
afflnned.   The  other  Justtoes  concurred. 


SHUFBUr  T.  VLIMT  ft  P.  M.  B.  OO. 
(Supreme  Coort  of  Micbisan.   Jolj  25,  1893.) 

ACdDBNT  AT  CbOBSINO— CONTBIBCTORT  NEOU- 
OENCB. 

A  woman  approaching  a  railroad  cross- 
ing; In  a  lambor  wagon  drawn,  at  a  walk,  br 
two  horses,  when  on  high  ground,  about  100 
feet  from  the  track,  looked  for  approadting 
trains,  but,  without  stopping,  she  drove  on,  not 
heoiiog  or  seeing  the  train  ontil  the  horses 
were  on  the  track.  From  the  hill  to  a  wood 
pile  18  or  20  feet  from  the  track,  and  parallel 
with  it,  the  track,  in  one  direction,  could  not 
be  seen,  bot  from  there  to  the  track  there  was 
an  unobstracted  Tlew  in  either  direction.  Hdd, 
that  it  was  contributory  negligence  for  her  not 
to  stop,  and  listen  and  look,  before  goiog  on 
the  track,  and  it  was  proper  to  direct  a  verdict 
for  defendant.  Montgomery  and  McGrath,  J3., 
dissenting. 

E)rror  to  circuit  court,  Osceola  county; 
J.  Byron  Judkins,  Judge. 

Action  by  John  ^ufelt  against  the  Flint  & 
Pere  MarQuette  Railroad  Company  for  In- 
juries to  a  team  from  a  collision  at  a  rail- 
road crossing.  Verdict  waa  directed  for  de- 
Soidant   nalntlfl  ai^eals.  AfOrmed. 

Charles  A.  WIthey,  for  appellant  G.  M. 
Bcardsley  and  O.  F.  Wlsner,  for  appellee. 

GRANT.  J.  I  concur  with  my  Brother 
MONTGOMERY  that  there  was  no  negli- 
gence in  the  rate  of  q^eed  of  the  defendant's 
train,  or  in  the  piling  of  the  wood  along  Its 
track.  I  think  the  circuit  Judge  was  correct 
In  directing  a  verdict  for  the  defendant 

1.  The  plaintiff's  wife,  heiself,  was  guilty 
of  contributory  negligence.  The  road  was 
dry  and  hard.  She  had  two  horses,  and  a 
lumber  wagon  with  a  box,  and  a  spring  seat 
fixed  upon  the  box.  She  did  not  stop  her 
team  to  Iteten.  She  had  been  for  a  long 
time  familiar  with  the  crossing,  and  had 
frequently  driven  over  It  When  upon  the 
little  rise  of  ground  from  90  to  100  feet  from 
the  crossing,  she  looked  to  the  weet,  and 
saw  no  train  approaching.  The  horses 
were  accustomed  to  the  cars,  and  were  not 
afraid.  They  were  farm  horses.  She  said 
she  was  on  a  slow  walk.  She  did  not  stop, 
and  k'le  horses  stepped  upcm  the  track  just 
as  the  train  struck  them.  If  the  wood  pile, 
from  the  rise  of  ground  to  the  track,  ob- 
Btructed  her  Tlew  (tf  the  aivroschlng  train, 


It  waa  h«r  duty  to  atop  and  listen  when 
nearer  the  track.  Had  she  stopped  upon 
the  Else  at  ground.  It  ts  quite  probable  that 
she  would  have  heard  the  train.  She  te»> 
ttfled:  '1  did  not  stand  stUL  My  horses 
were  aa  a  walk,  and  when  I  got  there  I 
pulled  on  th«  lines,  and  came  almost  to  a 
standstill,  and  looked  and  listened  If  I  could 
hear  the  cars,  and  I  did  uot  hear  them;  so 
I  went  alwg.  I  was  on  a  slow  walk.  I 
did  not  stop.  I  drove  right  onto  the  cross- 
ing. The  horses  were  between  the  r^iUs 
when  1  first  saw  the  train.  When  I  got  on- 
to the  track  the  train  was  right  there."  She 
did  not  listen  for  any  train  or  signals,  from 
the  rise  of  ground  to  the  track.  She  evl- 
dently  assumed  that  there  was  no  danga 
of  the  approach  of  a  train  b^ore  she  could 
get  acTMS.  In  this  she  was  not  In  the  ex- 
erdse  of  common  prudence,  either  for  her 
own  safety,  or  that  of  those  traveling  up- 
on the  railroad.  Van  Ank«i  t.  Railroad 
Co.,  55  N.  W.  Rep.  971,  <declded  at  the 
present  term,)  and  authwitles  there  cited. 
But,  according  to  the  evidence  of  her  own 
witnesses,  when  she  came  within  20  feet 
of  the  track  she  could  have  seen  the  train, 
had  she  looked.  It  is  no  excuse  to  say  that 
she  was  looking  to  the  east  The  track  to 
the  east  was  in  plain  view  for  some  dis- 
tance back  from  the  crossing.  The  danger, 
if  any,  was  from  the  other  directlMi.  She 
could,  however,  have  looked  both  ways  In 
an  instant  and  naa  ample  time  to  stop  with- 
in 20  feet  While  she  was  walking  her 
team,  according  to  her  own  testimony,  less 
than  100  feet  the  train,  whidi  was  running 
at  a  lawful  rate  of  speed,  ran  about  80  rods. 
Passengers  upon  the  hi^way  must  be 
charged  with  knowledge  of  the  lawful  rate 
of  speed  at  which  trains  may  run,  and  must 
govern  themselves  accordingly.  Trains  are 
not  limited  In  the  rate  of  speed  they  may 
run  in  the  country,  and  across  the  public 
highways,  where  the  travel  Is  limited.  The 
commerce  of  the  country  demands  rapid 
twnsit  Robinson  v.  Railroad  Co.,  79  Mich. 
828,  44  N.  W.  Rep.  779.  These  trains  must 
run  where  the  view  Is  obstructed  by  cuts, 
by  embankments,  by  trees,  and  other 
things.  He  who  does  not  choose  to  stop  and 
listen,  where  he  cannot  see,  must  suffer  the 
coDseqneuces  of  his  own  negligence.  My 
own  view  of  the  duties  of  travelers  upon 
the  highway.  In  approaching  railroad  cross- 
ings when  they  cannot  see,  are  fully  ex- 
pressed In  Van  Auken  v.  Railroad  Co.,  supra, 
and  the  authorities  there  cited. 

2.  The  court  was,  In  my  Judgment  correct 
In  holding  tiiat  It  was  conclusively  estah- 
Ushed  by  the  evidence  that  the  statutMy 
signals  were  giv«L  I  deem  It  proper  to 
refer  to  the  entire  testimony  in  the  case  on 
this  point  and  the  circumstances  surround* 
ing  each  witness  who  has  testiflwl  thereto, 
in  OTder  that  there  may  be  no  misapprehen- 
sion of  the  facts  to  which  the  law  Is  to  oe 
applied: 
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Mra.  Shnfelt's  teelimoQr  amonnts  almply 
to  tttis:  that,  If  the  Blgnals  were  giren,  she 
did  not  bear  tbem.  The  only  reason  she  bad 
for  Baying  that  they  were  not  given  was  be- 
cause she  did  not  bear  tbem.  She  was  in  the 
midst  of  the  noiae  made  by  two  horsee  and 
a  lumber  wagon  trnvellng  over  a  bard  road, 
and  did  not  listen  from  the  time  she  left  the 
rise  of  ground  nntll  she  reached  the  track. 
Miles  3.  McKay  was  sitting  on  his  horse,  30 
or  40  rods  south  of  the  crossing,  facing  west 
of  north.  Was  watching  the  train  all  the 
time  until  It  came  around  the  curve.  He 
was  waiting  tta  s  man  who  was  coming 
across  a  fann  near  where  he  stood.  His 
teKtlm<»i7,  on  direct  examination.  Is:  "I  did 
not  bear  any  signal,  whistle,  or  bell."  On 
cross-examination,  he  said:  "I  was  not  pay- 
ing particular  attention  to  ttie  whistle  and 
bell.  Had  no  occasion,  that  I  knew  of,  par- 
Ucularly."  Virgil  Wells  and  Ms  brother 
were  driving  with  a  team  about  half  a  mile 
north  of  the  croa^g.  saw  the  train  come 
aronnd  the  curve,  and  testified:  "We  did 
not  bear  the  train  whistle  or  ring  any  belL" 
On  cro8s-e:famiQation  he  said:  "I  did  not 
hear  whistle  or  bell.  They  might  have 
sounded.  I  did  not  hear  them.  That  is  as 
much  as  I  can  say  about  It"  Cephas  Wells 
was  with  the  last  witness  at  the  time.  He 
testified:  "I  saw  the  train  a  minute  or  two, 
—a  second  or  two.  I  did  not  hear  it  whistle 
or  ring.  We  were  within  hearing  distance. 
I  did  not  notice  any  Indication  of  a  whistle, 
by  a  puff  of  steam  or  anything,  I  was 
watching  It  as  It  rounded  the  curve."  Cross- 
examination:  "I  wasn't  paying  any  atten- 
tion to  see  if  the  whistle  or  bell  sounded.  I 
wasn't  interested.  All  I  can  say  on  that  «ab- 
Ject  is,  I  didn't  hear  It."  Timothy  Fee  was  a 
farmer  whose  house  was  about  40  rods  west 
of  the  higbway,  and  30  rods  south  of  the 
railroad.  He  was  in  his  field  west  of  bis 
house,  cutting  com.  He  said:  "I  did  not 
notice  the  train  when  It  passed.  I  did  not 
hear  It  whistle  or  ring.  It  Is  a  general  oc- 
currence for  trains  to  pass  there  every  day. 
I  paid  no  attention  to  the  like.  I  was  within 
hearing  distance,  but  I  did  not  hear  it" 
Cross-examination:  "I  paid  no  attention  to 
the  train.  I  might  have  seen  It,  but  did 
not  remark  It  I  can't  say  I  saw  it  I  don't 
remember  whether  I  did  or  not  I  won't 
swear  It  did  not  ring  or  whistle,  dither.  I 
did  not  hear  it  to  draw  my  attention.  Trains 
pass  and  repass  so  frequently  I  pay  no  atten- 
tion, unless  they  whistle  to  drive  the  stock 
off."  Justus  Berry  lived  80  rods  north  of 
the  crossing.  From  his  house  the  railroad 
Is  visible  from  the  curve  to  the  crossing.  He 
was  at  work  In  his  field  west  of  the  bouse, 
and  saw  the  train  Just  as  It  came  out  of  the 
curve.  He  said:  "I  can't  say  positively 
whetlher  It  whistled  or  rung,  or  either.  I  can 
always  hear  them  plain,  and  usually  note  it; 
but  X  can't  say,  in  regard  to  that  special 
tram,  whether  it  did  w  didn't  I  don't  re- 
member hearing  It   I  did  when  th^  gore 


down  to  the  crossing.  I  heard  them  toot 
the  alarm.  I  thought  It  was  cattle.  Ther 
were  tta«i  behind  the  wood  pile,  vety  cloe^ 
to  the  crossing,  I  should  Judge."  The  above 
is  all  the  evidence,  on  the  part  of  the  plain- 
tiff, on  the  subject  of  signals. 

The  engines  of  the  train  tesUfled  posi- 
tively that  he  sounded  the  whistle  for  the 
crossing.  The  fireman  and  conductor  alsD 
testified  that  the  wfalstle  was  blown.  The 
conductor  testified  that  the  train  was  be- 
hind time;  that  he  had  passengers  for  Grand 
Bai^ds.  Was  anxious  to  make  the  oonnet 
tion  at  Reed  Cl^,  and  was  listening  for  the 
sound  of  the  whistle.  The  b^  was  nniK  an- 
tomatically,  by  air;  and  the  twakanan  testi- 
fied it  was  last  started  at  Chaae,  seven  miles 
west;  that  it  nmg  continuously  from  thai 
till  the  time  of  the  accident;  and  that  be 
stopped  it  after  the  accident  The  engineer 
also  testified  that  Uie  bell  was  ringing  Jo- 
seph Flnsterwald  was  at  the  depot  In  Reed 
City,  halting  for  this  train.  He  testified 
that  while  standing  upon  the  platform  he 
heard  the  crossing  whistle;  that  at  the  time 
it  frtiistled  be  was  walking  with  another 
man  to  the  west  side  of  the  depot  to  set  a 
cigar;  that  on  hearing  the  whistle  for  tht' 
crossing  be  remtarked  to  bis  companion  that 
they  would  not  have  time  to  get  the  cigar: 
that  his  companion,  who  was  one  of  the  em- 
ployee of  the  depot,  replied  that  tbey  would 
have  time,  as  the  train  stopped  a  few  min- 
utes. They  got  the  cigar,  and  on  their  re- 
turn saw  the  train  standing  about  half  a 
mile  up  the  traclc.  Nathaniel  Clark,  a  resi- 
dent of  Reed  City,  was  coming  towards  the 
south,  on  this  same  road,  about  80  rods  north 
of  the  crossing.  He  heard  the  crosainj: 
whistle,— two  whistles.  Shortly  after  that 
he  heard  the  whistle  again.  He  was  then 
going  up  a  grade  in  the  road,  and  the  crora- 
ing  was  hidden  from  his  view.  On  readiiog 
the  top  of  the  grade,  he  saw  the  train  Im ek- 
ing up.  He  testified:  "I  know,  by  sound, 
the  first  whistle  I  heard  was  for  Walker's 
crossing.  The  next  would  be  about  the 
curve  west  of  the  Wghway.  I  am  positive 
I  heard  the  whistle,  and  also  heard  the  bell 
ring."  Augustus  Roberts  lived  aboat  a  hun- 
dred rods  south  of  the  crossing.  Was  la 
bis  field,  sowing  grain,  and  heard  a  wUstie. 
He  said:  "It  seemed  the  usual  short  whistle, 
and  I  did  not  pay  any  atten^on  to  it  It 
was  a  locomotive  whistie  for  tiie  croesiDg." 
Afterwards,  he  saw  tbe  train  backing  upL 
Samu^  Wolfe  Is  a  farmer,  and  baa  lived  h. 
the  vicinity  21  years.  He  was  In  ttie  smok- 
ing car  of  the  train.  He  testified  that  he  bad 
been  noticing  the  whistles  for  several  cross- 
ings west  of  this  one.  He  heard  the  whistle 
for  this  crossing.  He  wanted  to  take  tbP 
train  north  at  Reed  City,  and  knew  that  this 
train  was  late.  Louis  Barrett  lived  In  Reed 
City.  Was  approaching  the  crossing  from 
the  depot  at  the  time.  He  did  not  see  tiw 
train  until  It  was  standing  on  ttie  trad:  near 
the  crossing.   Was  familiar  wltii  looomotirt 
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whistles.  Supposed  the  crossing  whistles  to 
be  two  whistles,— two  long  blasts.  Heard 
two  whistles,  and  said  tt  nUght  have  been 
more.  Marcus  Laffer  was  at  the  depot, 
waiting  for  the  train.  Was  standing  be- 
tween the  rails,  'niere  was  quite  a  crowd 
upon  the  platform.  He  was  facing  west, 
watching  for  the  train.  Saw  steam  escape, 
and  then  heard  the  sound  of  the  whistle,  aft- 
er which  the  train  came  down,  and  Btx)i^>ed 
about  half  a  mile  from  the  depot  There 
were  one  or  two  blasts  of  the  whistle,  and 
the  steam  sailed  to  the  south.  "I  saw  one 
puff  of  steam,  and  heard  a  short  blast  of  the 
whistle,  and  there  were  two  or  three  long 
puffs  of  steam,  and  two  or  three  sounds." 
John  I.  Edwards  was  waiting  at  the  depot 
to  take  the  train.  Walked  to  the  extreme 
west  end  of  the  station,  and  stood  looking 
west  up  the  track.  Heard  the  usmil  whistle 
for  the  crossing.  William  Hogan  lived  at 
Heed  City.  Was  about  30  or  40  rods  east  of 
the  crossing.  Heard  the  train  comtug.  and 
saw  it  Heard  t^e  whistle,  and  saw  the  es- 
i:aplng  steam.  The  train  was  Just  then 
rounding  the  curve  west  of  the  crossing.  It 
was  the  crossing  whistle.  On  cross-examina- 
tion he  said  that  the  flrst  whistle  was  blown 
siround  the  curve,  where  he  could  not  see 
the  curve.  He  went  out  for  the  purpose  of 
driving  some  cows  off  the  track.  John  li^nk- 
beiner  testified:  "Heard  the  train  when  It 
was  coming  to  Reed  City.  Heard  the  wlils- 
tle,  but  did  not  know  whether  it  was  for  the 
crossing  or  for  the  curve."  Fred  Kopulck 
Wits  working  In  a  mill  east  of  the  crossing.— 
the  some  mill  where  the  two  last  witnesses 
were  employed.  Heard  two  whistles.  Aft- 
erwards, he  heard  another  one,  and  then  saw 
the  train  backing  up.  F.  C.  McCoUum,  a 
physician,  was  on  the  train.  Had  been  read- 
ing a  few  days  before  how  they  made  signals 
by  whistles,  and  recollected  that  two  toots, 
followed  by  two  short  ones,  were  the  signal 
for  a  crossing,  and,  having  notlilng  else  to  do 
«omlng  home,  watched  all  the  crossings.  He 
heard  two  whistles,  followed  by  two  short 
ones,  and  knew  that  this  was  the  last  cross- 
ing beft>re  ^tering  Reed  City.  He  said :  "I 
am  posltire  the  signal  whistle  I  heard  on  that 
train  was  for  that  crossing."  George  Forest 
was  on  the  train.  Heard  the  whistle  fbr  this 
croaslng.  He  said  It  was  a  regular  crossing 
whistle,— two  long  and  two  short  Barlow 
Davis,  postmaster  at  Evart  was  at  the  depot, 
standing  on  the  track,  when  the  train  came 
around  the  curve.  He  remembered  very 
dlsUnctly  that  It  whistled,  and  that  the  whis- 
tle he  heard  was  the  usual  signal  for  a  cross- 
big. 

Of  the  six  witnesses  for  plaintiff,  not  one 
was  paying  any  attention,  or  Ustenlng  for 
the  signals.  One  did  not  even  hear  the 
train.  The  testimony  Is  purely  negative,  and 
of  the  weakest  character.  We  know  from 
common  experience  that  people  usually  pay 
DO  attention  to  sounds  to  wblch  they  are 
dally  accustomed.  All  these  witnesses  lived 


for  several  years  In  close  proximity  to  this 
railroad,  where  these  signals  were  given 
many  times  daily.  Placing  this  testimony  in 
the  strongest  light  for  plaintiff,  and  It  shows 
only  that  these  ^  witnesses  were  In  posi- 
tion where  they  might  have  heard  the  sig- 
nals, had  they  been  paying  attention  and 
listening;  but  they  were  not,  and  therefore 
they  cannot  tell  whether  they  were  given, 
as  some  of  thorn  frankly  state.  The  duty 
to  give  these  signals  Is  imposed  by  statutt-, 
and  the  presumption  Is  that  defendant's 
employes  performed  it  It  was  therefore  In- 
cumbent upon  plaintiff  to  overcome  this 
presumption  by  competent  evidence,  from 
which  the  jury  might  Justly  infer  the  fact 
that  ihe  duty  was  disregarded.  Whether, 
In  the  absence  of  any  evidence  by  the  de- 
fendant, a  case  was  made  for  submission 
to  the  Juiy.  we  need  not  determine.  Of  the 
15  witn^ses  who  testified  for  the  defend- 
ant 3  were  upon  the  train,  were  paying  at- 
tention, and  swear  positively  that  the  sig- 
nals were  given.  Of  the  other  9,  7  swear 
positively  that  they  heard  them,  and  the 
fair  inference  from  the  testimony  of  the 
other  2  Is  that  the  signals  they  heard  were 
the  regular  crossing  signals.  The  danger 
signals  are  so  different  from  the  crossing 
^gnals  that  one  would  readily  note  the 
difference.  To  submit  the  question  to  the 
Jury,  under  this  evidence,  would  be  equiv- 
alent to  saying  to  them  that  they  might 
base  their  verdict  upon  prejudice,  and  not 
upon  the  facts  proven.  A  verdict  for  the 
plaintiff,  under  this  evidence,  would  be  a 
reproach  upon  the  jiuy  who  rendered  It 
and  upon  the  court  which  permitted  It  to 
stand. 

This  precise  question  was  involved  In 
RaUroad  Co.  v.  MlUer,  25  Mich.  275,  wher« 
the  evidence  on  the  part  of  the  plain- 
tiff was  substantially  the  same  as  In  the 
present  case.  The  charge  of  the  court  sub- 
stantially, directed  a  verdict,  and  this  court 
h^d  that  i£  the  verdict  had  been  contrary 
to  the  InstrucUon  the  court  should  have 
promptly  set  It  aside.  It  haa  also  beea  de- 
cided by  the  court  of  appeals  of  New 
York.  Culhane  v.  Railroad  Co.,  00  N.  Y. 
137.  It  Is  there  said:  "It  is  proved  by  the 
positive  oath  of  the  two  Individuals  on  the 
engine,  one  of  whom  rang  It  and  by  two 
others,  who  witnessed  the  occurrence,  and 
heard  the  ringing  of  the  bell.  The  two 
witnesses  for  the  plaintiff  merely  say  thoy 
did  not  hear  the  bell,  but  they  do  not  say 
that  they  listened,  or  gave  heed  to  the 
presence  or  absence  of  that  signal.  As 
against  positive  affirmative  evldaice,  by 
credible  witnesses,  to  the  rln^g  of  a  bell 
or  the  sounding  of  a  whistle,  there  must  be 
sometlilng  more  than  the  testimony  of  one 
or  more  that  they  did  not  hear  It  to  author- 
ize the  submission  of  the  question  to  the 
Jury.  It  must  appear  that  they  were  look- 
ing, watching,  and  listening  for  It;  that  tliHr 
attention  was  directed  to  the  fact  M  that 
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the  evidence  win  tend,  to  some  extent,  to 
prove  the  negative.  A  mere,  'I  did  not  hear,' 
Is  entitled  to  no  weight.  In  the  presence  of 
affirmatlTe  evidence  that  the  signal  was 
given,  and  does  not  create  a  conflict  of  ev- 
idence, justifying  a  submlmlon  of  the  queft- 
tlon  to  the  Jury  as  one  of  fact."  Beau(^mp 
V.  Mining  Co.,  50  Mich.  103,  15  N.  W.  Rep. 
65,  Is  not  decisive  of  this  case.  There  Is  no 
similarity  in  the  facts,  which  are  not  stated 
in  the  opinion.  Young  Beanchamp  was 
struck  by  a  stone  when  he  was  500  feet 
from  the  defendant's  mine.  No  statutory 
warning  was  there  required.  The  Bole 
question  was  not,  as  in  this  caae,  whether 
the  warning  was  given,  but  also  whether. 
If  given,  it  was  suffldent.  There  was  no 
stated  time  for  these  blasts.  The  warning 
was  usually  given  by  the  cry  of  "Fire"  by 
the  miners.  If  that  warning  cry  were  given, 
still  the  quesUon  remained,  for  the  deter- 
mination of  the  jury,  whether  it  was  sufii- 
deut.  There  was  evidence  tending  to  show 
that  the  warning  was  given  from  two  to  five 
minutes  before  the  blast,  and  while  the  de- 
ceased was  in  a  store  a  still  further  distance 
from  the  mine,  and  that  when  he  was  struck 
he  was  behind  an  elevation  where  he  could 
neither  see  the  mine,  nor  be  seen  by  the 
miners.  The  writer  of  this  opinion  was  the 
circuit  judge  before  whom  that  case  was 
tried.  The  issue  involved,  so  far  as  the  no- 
tice is  concerned,  will  appear  from  the  fol- 
lowing portion  of  the  charge:  "If  the  de- 
fendant cried  out  from  near  its  mine,  'tire,' 
it  must  go  further,  and  cry  out  in  such  a 
way  that  any  persons  within  reach  of  where 
these  stones  were  liable  to  be  thrown  would 
naturally  be  expected  to  hear  the  warning 
or  alarm  so  given.  As  to  whether  such 
notice  was  given,  yon  will  take  into  account 
the  surroundings,  the  situation,  the  distance 
to  the  road,  the  place  where  the  boy  was 
hit,  and  whether  there  was  a  hill  or  eleva- 
tion between  him  and  the  place  where 
these  men  were  at  the  mine  when  the  sig- 
nals were  glvea"  The  defendant  requested 
the  court  to  ctiarge,  not  only  that  the  warn- 
ing cry  was  given,  but  that  it  was  sufficient 
to  warn  the  deceased,  who  was  out  of  (4ght, 
behind  an  elevation,  and  these  two  proposi- 
tions were  united  in  the  same  request. 
The  judgment  Is  afilrmed. 

LONG,  J.  I  concur  In  the  result  readied 
by  my  Brother  GRANT,  on  the  gronnd  that 
the  plaintiff  ahonld  have  stoppedt  and  located 
and  listened,  before  attemptiiig  to  crow  the 
track. 

HOOKBR,  G.  J.,  (concurring.)  The  plaln- 
tllTs  wife  approached  the  defendant's  rail- 
road, in  a  lumber  wagon,  upon  a  highway. 
A  bank  and  wood  pile  obstructed  a  view  of 
the  track  as  she  approached.  The  wood  pile 
oommeuced  about  a  rod  firom  the  highway, 
and  extraided  15  rods  along,  and  parallel  with, 
the  track,  at  a  distance  of  18  feet  thorefrom. 
From  the  crossing  the  railroad  could  be  seen 


for  a  distance  of  80  rods.  She  drove  upon  a 
walk,  and  when  her  horses'  feet  were  be* 
tvreen  the  rails  she  saw  the  train,  and 
tried  to  turn  them  off  from  the  track,  bnt 
was  stru(^  by  the  engine,  »nd  Injured. 
Aside  from  any  other  question  raised  by 
thls  record,  that  of  contributory  negligenct' 
Iff  conclusive.  It  was  her  duty  to  look 
both  ways,  after  getting  where  she  com^ 
see,  before  venturing  upon  the  traclc,  and 
she  should  have  taken  sufflclent  time  to  do 
so,  though  It  became  necessary  to  stop  her 
team  foi*  the  purpose.  At  a  pohit  18  feet 
from  the  track,  and  while  yet  In  a  place 
of  safety,  she  could  have  seen  the  train  for 
a  quarter  of  a  mile,  and  tue  fact  that  she' did 
not  see  it  \mtll  It  was  close  to  her  is  con- 
clusive of  the  fhct  of  her  negligence.  In  the 
absence  of  exculpatory  facts.  A  person  Is 
not  Justified  in  driving  upon  a  straight 
track,  in  the  face  of  an  appi-oaching  train, 
without  looking  for  It,  and  obstructions  to 
the  view.  In  proxlndty  to  the  trade.  Increase 
the  obligation  of  extreme  caution.  Many 
decisions  of  tills  and  other  courts  sustain 
the  doctrine,  which  we  will  not  further 
notice,  in  view  of  the  full  and  repeated  dis- 
cussion of  the  qu^tloa  to  be  found  In  our 
reporto.  The  Judgment  should  be  affirmed. 

MONTGOMERT.  J.,  (dissenting.)  The 
plaintiff  brought  this  action  to  recover  dam- 
ages for  Injuries  occasioned  by  a  colilslon  of 
the  defendant's  passenger  train  with  the 
plaintiff's  team,  which  at  the  time  was  be- 
ing driven  by  plaintiff's  wife.  The  declara- 
tion avers  that  the  train  was  running  at  an 
tmusual  rate  of  speed;  that  the  def^dant 
had  caused  wood  to  be  piled  near  the  track 
In  such  manner  as  to  obecure  the  view  of 
the  train  as  it  was  approaching  the  crossing, 
and  that  the  engineer  of  the  train,  upon 
approaching  the  crossing,  failed  to  give  the 
statutory  signals,  by  ringing  the  bell  and 
blowing  the  whistle.  At  the  conduslon  of 
the  plaintiff's  testimony  aie  circuit  judge  dl 
rected  a  verdict  for  the  defendant,  princi- 
pally upon  the  ground  that  the  testimony 
failed  to  show  the  negligence  complied  of. 
There  was  no  such  unusual  rate  of  s[>eec) 
shown  as  constituted  negligence,  nor  was 
the  pUlng  of  the  wood,  in  the  manner  In 
which  it  was  piled,  negligence,  In  and  of  It- 
sdf ;  so  that  the  substantial  ground  of  neg- 
ligence was  the  failure  to  give  the  crossing 
signals.  The  evidence  adduced  on  the  part 
of  the  [dalntiff  was,  It  is  true,  in  a  sense, 
negative  evidence;  but  we  are  constrained 
to  b<^d  tbKt  it  was  not  so  In  any  sndi  s«Dse 
as  to  justify  ua  In  holding,  as  matter  of  law. 
that  it  had  no  tendency  to  prove  the  failure 
to  give  the  statutory  signala  From  the 
nature  ot  the  case,  the  only  way  It  could  be 
proven  hy  the  idalntUT  was  by  offering  testl- 
mtmy  of  those  who  bad  an  opporttmlty  to 
hear  the  signals,  and  who  In  socb  a 
position  that  thoy  most  have  hsard  tbem. 
if  tb/ey  were  ta  fact  given.  Uol  Shufstt 
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tvstlfled  tm  fbUowM:  "Qnestloo.  Wbat  do 
you  UBj  aa  to  wlMtflier  tUB  train  vAlsded 
or  not?  Amiwer.  I  dldn*t  hear  tbe  tnln 
wiiistle.  It  dldn*t  wUbOa  Q.  Wbat  do  you 
fuiy  as  to  whetber  It  rang  flte  hdll  A.  It 
clldn't  It  didn't  ring  any  beU  therew  I 
didnt  hear  it.  If  li  did."  Four  oQier  wlfr 
ceases  were  called,  who  testifled  that  ther 
did  not  hear  the  ilni^  or  the  whlatle 
sound. 

The  qneitlon  1b  wheth»  this  testimony, 
standing  by  itself,  uncontradicted,  tuded 
to  establish  the  fact  that  the  defendant 
omitted  this  dnty.   WhUe  ttie  testimony  of- 
fered to  contradict  tills  dalm  was  strong, 
and  may  hare  been  omTlndng,  yet  It  will 
not  do  to  eatabhah,  as  a  mle  <tf  law,  tiiat  tes> 
tlmony  which  has  a  tendency  to  prove  a 
fact  may  be  withdrawn  from  the  considera- 
tion of  the  jnzy  becanee  it  Is  orerbome  by 
controdlctncy  testimony.  In  soch  case  ttie 
proper  conrse  Is  to  submit  the  question  to 
the  Jai7,  under  proper  Instmcttons  as  to 
the  welfljit  of  negative  testtanony,  as  com- 
pared with  posltlTe  evidence;  and  tC  the 
Jury  disregard  such  instructions,  ov  If  thdr 
verdict  Is  founded  rather  upon  prejudice 
than  a  dne  consldttat^  of  the  testimony, 
It  becomes  tbe  Auty  of  the  trial  Judi^  to  cx- 
ercdse  his  power  to  set  aside  the  verdict  «i 
this  ground.   This  may  be  a  case  In  which 
a  result  advose  to  the  defendant  upon  this 
ground  would  call  for  the  eurclse  of  this 
power.   Upon  tbls  we  are  not  called  upon  to 
eqpresB  an  oplnlcm,  but  have  no  doubt  that 
if  the  occasion  arises  for  the  exercise  of 
such  power  the  learned  circuit  judge  wlU 
not  hesitate  to  perform  his  duty  In  that  re- 
^rd.    The  case  Is  very  similar  to  that  of 
Beauduunp  v.  Mining  Co.,  50  Mich.  166,  15 
N.  W.  Rep.  650.    It  was  said  In  that  case: 
"There  was  direct  evidence  In  the  case  that 
a  warning  was  glveo,  tn  tbe  usual  and  cus- 
tomary manner,  before  the  blast  was  fired, 
and  witnesses  testified  that  they  did  not 
hear  any  warning,  although  within  hearing 
distnoce  at  the  time.    Under  sndi  drcum- 
stances,  while  we  mlg^t  Cairly  suppose  that 
a  jury  would  believe  testimony  of  a  positive, 
rather  than  that  of  a  negative,  dinracter, 
yet  BO  many  other  considtfations  enter  into 
tlie  inquiry  as  to  whether  a  sufficient  warn- 
ing was  given,  or  not,*tiiat  it  would  be  nn- 
Bufe,  08  a  general  rule,  for  the  court  to  with- 
draw such  a  queation  from  the  consideration 
of  the  jury.    The  relative  positions  of  the 
several   witnesses;  the  manner  Id  which 
they  were  engaged  at  the  time;  their  ap- 
purent  interest  or  bias;  their  appearance 
upon  the  stand,~tbese  and  other  matters 
require    attention   and    deliberation;  and, 
where  the  trial  judge  declines  to  take  the 
case  from  the  Jury,  the  case  should  be  an 
exceeding  clear  one,  that  would  justify  this 
court  In  finding  error.    The  question  wheth- 
er any— and,  if  so,  a  sufficient— notice  was 
given  was  (me  of  fact,  upon  which  the  evi- 
dence, though  pertisps  weak  upon  one  side. 


was  conflicting,  thus  tolnglng  It  deariy  with- 
in the  proper  province  of  the  jury  to  pass 
upmi.  If  any  error  was  committed  by  tho 
jnry,  the  remedy  Is  not  In  this  court,  bat  i» 
the  court  below,  upon  a  motion  for  a  new 
trial,  or  to  set  aside  the  verdict."  See^  also, 
GhiggoihsUn  V.  BaUrood  Oo.,  08  MldL  100, 
1S9,  83  N.  W.  Bep.  101.  The  dnndt  judge 
apparently  relied  iqwn  the  case  ot  Railroad 
Oo.  V.  Miller,  26  lUch.  275.  In  that  case  It 
was  said:  "It  was  also  claimed  on  the  trial 
that  the  bell  of  the  locomotive  <^  tills  trahk 
was  not  rung  tm  the  i^tproadi  to  tbe  crossing; 
and,  thou^  there  was  some  evtdmioe  on  tb» 
port  ot  idalntlff  tending  to  show  this,  most 
of  her  witnesses  merely  saying  they  did  not 
hear  or  notice  the  b^  but  some  of  them 
stating  that  it  was  not  rang,  the  evidaice 
fm  the  part  of  the  defendant  was  so  ovmv 
whdming  and  convincing  to  the  contrary 
that  the  Judge,  in  giving  the  case  to  the  Jury, 
remarked  that  it  seemed  to  him  that  under 
the  evidence  the  ringing  of  the  bdOi  could* 
hardly  be  seriously  questioned,  but  tliat  he 
left  it  to  the  jury.  This  remark  was  wett 
warranted,  and  the  evidence  was  such  that, 
if  the  specific  question  had  been  left  to  the 
Jury,  and  they  had  found  the  bell  was  not 
rung,  the  court  should  liave  promptly  set 
aside  the  v»dict"  In  the  case  last  cited  the- 
question  was  not  withdrawn  from  the  jury,, 
but  was  submitted  under  Instructions.  It 
is  proper  to  odd  that  the  expression  of  the 
circuit  judge's  opinion  as  to  the  weight  of 
this  testimony  is  not  In  accordance  with  the 
rule  now  obtaining  In  tbls  state.  Black- 
wood V.  Brown,  82  Mltdi.  104;  Chase  v.  Iron 
Works.  55  Mich.  139^  20  N.  W.  Rep.  827; 
Baird  v.  Randall  58  Mich.  175.  24  N.  W. 
Rep.  659. 

2.  It  is  contended,  however,  by  tbe  de- 
fiant, that,  even  if  the  circuit  Judge  erred* 
in  his  conclinion  upon  this  question,  the 
I  plaintiff  was,  as  matter  of  law,  guilty  of 
I  contributory  negligence,  and  that,  therefore, 
I  the  case  should  not,  In  any  ev^t,  have 
I  gone  to  the  jury.    The  testimony  offered  on 
I  the  part  of  the  plaintiff  tended  to  show  that 
I  the  highway  over  which  Mrs.  Shufelt  was 
;  driving  passed  through  a  cut,  and  that,  as 
she  approached  the  track  from  the  north, 
the  bank,  and  the  wood  pile  thereon,  to  the 
westward,  obstructed  her  view  of  the  track 
at  the  point  where  the  train  would  be  when 
she  was  t^poslto  the  pile  of  wood.  Photo- 
graphs were  Introduced  in  evidence,  taken  at 
a  distance  of  106  feet  from  the  trade,  and 
at  a  distance  of  75  feet,  respectively.  At 
the  first  point  which  she  reached  when  ap- 
proaching the  track,  namely,  the  one  dto- 
tant  103  feet,  she  had  an  unobstructed  view 
of  the  track  for  a  very  considerable  dis- 
tance to  and  beyond  the  point  where  the- 
track  curved  to  the  left,  snd  It  Is  claimed 
that  she  could  also  see  a  train  approaching 
the  crossing  from  a  point  75  feet  distant; 
and  the  photograph  taken  at  this  point,, 
with  the  train  abreast  ot  the  wood  pile.. 
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mnfcee  It  apparent  that  the  smokestack  and  i 
parts  of  the  upper  portion  of  the  cars  would  ' 
be  discernible.  But  when  she  reached  this  ' 
point  the  train  with  which  the  coUtslon  oc- 
curred must  hare  been  at  a  considerable  dis- 
tance up  the  track,  and  the  line  of  vision 
would  be  above  the  top  of  the  cars,  at  the 
point  where  they  must  have  been  if  on  a 
level  with  the  point  opposite  the  wood  pile. 
The  plaintiff  offered  testimony  tending  to 
show  that  as  the  crossing  was  approached 
the  Ttew  of  the  approaching  train  would  be 
obscured  for  a  distance  of  3  or  4  rods,  at 
least,  until  within  IS  or  20  feet  of  the  track, 
when  the  track  was  clear  to  view  again. 
Mrs.  Shufelt  testified  as  to  the  care  that  she 
exercised,  as  follows:  "Queetfon.  When  you 
got  on  the  top  of  this  hill,  what  did  you  do 
to  see  whether  there  was  a  train  coming,  or 
not?  Answer.  I  slacked  up  my  team,  and 
looked.  Q.  They  were  on  a  walk  then, 
were  they  not?  A.  Yes,  sir.  Q.  And  if  you 
slacked  up—  A.  I  came  pretty  near  to  a  \ 
standstill,  to  see  if  I  could  hear  anything  of  j 
them.  Q.  Were  you  expecting  a  train?  A. 
No,  sir;  I  was  expecting  the  train  had  got  to 
Reed  City  long  before  I  got  to  the  track. 
Q.  What  did  you  do?  A.  I  looked  to  see  if 
1  could  see  any  cors  coming.  Q.  Looked 
to  the  west?  A.  I  looked  to  the  west  and 
l  ast  too.  Q.  You  didn't  hear  anything?  A. 
I  didn't  hear  anything.  Q.  Or  see  anything? 
A.  Or  see  anything.  Q.  What  did  you  do 
thra?  A.  I  went  along.  Q.  The  team  on 
a  walk  or  trot?  A.  On  a  walk."  She  fur- 
ther testified  that  It  was  because  of  the  ob- 
struction of  the  bank  and  wood  pile  that  she 
could  not  see  the  caiB  coming;  that  she 
heard  no  slgiuil.  And  In  answer  to  a  ques- 
tUm  on  cross-examination:  "Q.  From  the 
top  of  the  hill  down  to  the  crossing,  you 
were  looking  west,  were  yon  not?  A.  Yee; 
I  was  looking  west  and  east  too.  Q.  When 
looUng  west,  you  looked  to  see  the  cars 
coming?  A-  I  turned  my  head  first  oneway, 
and  then  the  other,  to  see  If  I  could  see  the 
cars  coming."  She  ftu*ther  testified:  "The 
horses  were  between  the  rails  when  I  first 
saw  the  train.  When  I  got  on  the  track  the 
train  was  right  there,— right  doae  by."  With 
this  testimony,  that  she  looked  carefully  at 
the  top  of  the  hUI,  and  that  she  continued  to 
look  to  the  east  and  west,  before  us,  we  think 
It  is  not  competent  to  say,  as  matter  of  law, 
that  she  was  guilty  of  contributory  negli- 
gence because  she  failed  to  stop  In  a  dis- 
tance of  18  or  20  feet,  where  a  Tiew  of  the 
cars  could  be  obtained.  The  distance  from 
where  she  was  sitting  In  her  seat,  to  the 
Ixmda  of  the  horses,  must  have  been  some'  10 
or  12  feet;  so  that  she  oould  not  have 
traversed  to  exceed  8  or  10  feet  after  pass- 
ing the  point  where  the  train  was  obscured 
from  view.  If  she  was  In  fact  looking  in 
the  other  direction  at  this  moment,  It  was 
not  necessatlly  negUgeut;  and  it  appears 
that  she  did,  in  fact,  discover  the  train  as 
earlj*  at  least,  as  the  horses  reached  the 


first  rati  of  the  track,  as  die  pulled  the 
to  the  left,  and  the  train  striking  the  horse 
nearest  to  the  track  caused  the  injury.  The 
fact  that  the  plaintiff  had  looked  when  wlthi  a 
a  few  rods  of  the  track,  and  when  her  view 
was  unobstructed;  the  fact  that  the  train 
was  behind  time,  so  that  she  had  aome  lea^ 
son  to  believe  that  no  train  was  appraocbr 
Ing;  and  the  fact  that,  according  to  lite  tes- 
timony of  plaintiff's  witnesses,  no  sig- 
nals were  given, — when  taken  in  connection 
with  the  testimony  of  Mrs.  Shufelt,  that 
she  did  in  fact  look  both  ways,  we  think, 
justlfled  the  submission  of  the  question  of 
contributory  negligence  to  the  Jury.  The 
case  Is  not  unlike  Guggenhdm  v.  Railroad 
Co..  57  Bfl^L  488,  24  N.  W.  Rep.  827;  Id., 
ee  BlidL  ISO,  33  N.  W.  Rep.  161.  See,  also, 
Cooper  T.  Railroad  Co.,  60  Ulch.  263.  3S  N. 
W.  Rep.  806,  tn  which  case  It  was  said:  *'It 
Is  a  wholesome  precaution  for  persons  ap- 
proaching a  track  of  a  railroad  to  look  both 
ways,  and  to  listen  for'  approacdilng  traina, 
and  It  Is  what  Is  generally  required.  But  it 
Is  not  a  rule  of  universal  application.  Ev- 
ery case  must  depend  on  its  own  circum- 
stances." See,  also,  Richmond  v.  Railroad 
Co.,  87  Mich.  374.  49  N.  W.  Rep.  621;  Bvans 
v.  Railroad  Co.,  88  Bflch.  442,  50  N.  W.  Bep. 
380.  These  latter  cases,  it  la  true,  were  cases 
in  which  the  traveler  was  lulled  hito  a  sense 
of  security  by  appearances  created  by  the 
defendant  But  in  the  present  case  It  ap- 
peared  tliat  no  train  waa  due  at  the  time, 
and  that  the  plaintiff  had  in  fact  loolud  up 
the  track  before  passing  the  p<dnt  of  obstruc- 
tion; and  to  hold  that  she  was  negligent,  as 
matter  of  law.  under  the  drcumstances  of 
this  case.  Is  to  hold  that  she  must  have  kept 
her  eyes  constantly  towards  the  west,  to 
the  neglect  of  a  like  duty  to  note  the  ap- 
proach of  any  train  that  might  be  coming 
from  the  east  See.  also,  the  case  of  Rail- 
road Co.  V.  Ives,  144  U.  S.  408,  12  Sup.  Ot. 
Rep.  679.  In  that  case  it  appeared  that  for 
a  considerable  distance  before  the  crossing 
was  reached  a  view  of  the  railroad  was  ob- 
structed, so  that  It  was  not  until  a  trav- 
eler was  within  15  or  20  feet  of  the  track 
that  he  could  get  an  unobstructed  view  of 
the  track  to  the  right  One  witness  testified 
that,  If  the  plaintiff  was  In  a  btiggy,  his 
horse  would  be  within  8  feet  of  the  track 
before  he  could  get  a  good  view  of  It  In  both 
directions.  The-deceased  was  driving  along 
with  his  wife.  In  a  bu^y.  It  appeared  that 
they  stopped  at  some  distance  back  from  the 
track  to  Usten  for  any  tialn  that  might  be 
passing,  and  while  there  a  train  on  one  of 
the  other  roads  passed  by,  going  out  of  the 
dty.  They  then  drove  ahead  to  the  track, 
and  just  as  they  reached  the  track,  and 
while  apparently  watching  the  train  that  had 
passed,  they  were  struck  by  one  of  the  de- 
fendant's trains,  coming  from  the  right,  at 
the  rate  of  20  to  40  miles  an  hour.  It  was 
hdd.  under  the  circumstances  of  that  case, 
that  the  question  of  contributory  n^llgence 
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was  for  the  Jury.  In  Grenny  v.  RaOroad  Co., 
101  N.  y.  410,  6  N.  E.  Kep.  425,  it  was  said 
of  a  case  similar  to  the  fme  under  considera- 
tion:  "Whether  ihe  looked  exactly  at  the 
right  moment,  or  In  each  direction  in  prop- 
er Buccesslon,  or  from  the  place  most  like- 
ly to  afford  information,  cannot  be  deter- 
mined, as  matter  of  law;  and  whether,  np- 
on  the  whole,  and  in  Tlew  of  all  the  surround- 
ing drcumstances,  Indudlng  the  negligent 
conduct  of  defendant,  she  exercised  due  care, 
was  a  question  which  the  trial  court  could 
not  dedde  for  itself,  hut  was  bound  to  sub- 
mit to  the  Jury,  as  one  which  they  alone 
could  answer."  See,  also,  Kellogg  v.  Rail- 
road Co.,  79  N.  T.  72.  In  McGill  v.  Rail- 
road Co.,  (Pa.  Sup.)  25  AtL  Rep.  540,  ne^- 
gence  of  the  railroad  company  was  shown, 
:md  it  was  further  shown  that  the  deceased 
stopped,  and  looked  for  a  train,  about  60 
feet  distant  from  the  tra<^  The  court  say: 
"The  only  question  on  the  motion  for  Judg- 
ment of  nonsuit  was  his  alleged  contributo- 
ry negligence,  in  not  stopping  and  looking 
and  listening  at  a  point  where  he  could 
have  had  a  better  view  of  the  approaching 
train.  According  to  the  opinion  of  some  of 
the  witnesses,  from  the  position  whldi  he 
occupied  from  the  end  of  the  bridge,  he  could 
have  seen,  over  the  box  cars,  etc.,  the  top  of 
the  smokestack  of  the  engine,  and  top  of  the 
passenger  coaches.  As  to  that,  however,  the 
testimony  was  somewhat  conflicting.  It  is 
reasonably  certain,  however,  that  he  neither 
heard  nor  saw  the  rapldly-approadilng  train, 
because  It  cannot  be  presumed  that  he  would 
willfully  drive  upon  the  track  in  front  of  the 
train,  to  his  own  sure  destruction.  Conced- 
ing, for  the  sake  of  argument,  that  there  was 
some  evidence  tending  to  show  that  the  de- 
ceased was  guilty  of  contributory  negligence 
in  not  stopping  at  a  iwlnt  where  he  might 
have  had  a  more  imobBtmcted  view,  IMt  evi- 
dence should  have  been  snbmltted  to  the 
Jni7>  vaAex  proper  lidnstrnctlonB  as  to  the 
prindplee  of  law  Inndved.  It  was  tiielr 
exdnslve  province  to  eo/aeSAer  and  weigh  the 
testimony,  and  draw  tfaer^tem  aoch  condu- 
■lonB  of  fbct  as.  In  their  Judgment,  were  war- 
ranted." See,  also,  Elite  v.  Ranroad  Co., 
138  Pa.  St  506,  21  Atl.  Rep.  140;  Newbard 
V.  Raflroad  Ca,  (Pa.  Sup.)  20  AO.  Rep.  1(36. 
The  case  of  Haas  v.  Railroad  Co.,  47  Hlch. 
401, 11  N.  W.  Rep.  210,  we  think,  Is  clearly 
dtedngnlBhable  from  the  present.  In  tttat 
case  the  deceased,  after  checking  bis  team 
tor  an  hutant,  two  or  tiiree  rods  triMn  Uie 
crossliur,  went  forward  on  a  btUk  trot  until 
tlie  heads  of  hte  horses  came  In  ctdllidon  with 
the  engine.  In  the  prescait  case  the  plaln- 
tilTs  wife  approached  the  croastng  with  the 
team  under  perfect  control,  and  the  only 
fanlt,  If  any,  was  that  she  faUed.  at  the  very 
blatant  when  ahe  could  hare  discerned  the 
train  to  the  west,  to  look  In  that  directton. 
Th»  Jury  nd^t  lunTe  finmd,  If  tb^  believed 
her  testimfflay,  that  she  was  directbig  her 
attention  to  tiie  east   This  was  a  question 


for  the  Juiy.  The  Judgment  should  be  re- 
versed, and  a  new  tilal  ordered. 

McGBATH,  J.,  concurred  with  MONT- 
GOMBBY,  J. 


COOK  V.  FOSTER  ot  al. 
(Supreme  Court  of  Michigan.   July  26.  1893.) 

MOBTOAaBS— IfBBO  EH— BbTOPPBL.— FOBBCUMinOh— 
NOTIOB— DSBD— AnSKOWLBDGM  BST. 

1.  Where  a  mortgagor  executes  a  deed  to 
a  tiecond  mortga^,  fraudulently  Inclndiog  a 
prr'vixlon  that  the  gnuitee  shall  assume  and 
pay  the  first  mortgage  and  a  third  mortgage, 
nf  which  the  grantee  knows  nothing,  ana  the 
deed  la  not  delivered,  hut  put  on  record  by  the 
grantor,  and  la  repudiated  by  the  grantee  as 
soon  us  its  contents  are  known,  sad  there  is 
no  eliange  of  possession  of  the  woperty,  aud 
no  surrender  of  the  mortgage  and  note,  there 
will  be  held  to  he  no  merirer. 

2.  The  (grantee  in  the  deed  is  not  estopped 
by  the  record  thereof  to  deny  the  merger,  as 
agninnt  an  ftsslsnee  of  the  third  mortgage, 
where  the  second  mortgage  appears  of  record, 
nndifchnrfred. 

a  Under  2  How.  St.  i  8500,  nroviding  tiuit 
notice  of  foreclosure  twie  shall  state  the 
amount  claimed  to  be  due  at  the  date  thereof, 
the  sale  will  not  be  void,  where  the  amount 
ftntecl  included  a  sum  due  on  the  day  afto-  its 
date,  but  It  was  not  published  until  sevmU 
days  thereafter,  and  it  does  not  appear  that 
there  was  bail  faith,  or  that  any  one  was 
misled. 

4.  Under  2  How.  St.  fi|  8B01.  8505,  pro- 
viding that  A  mortgane  sale  shall  be  made  by 
the  pherilT  or  undersheriR.  and  the  deed  ex- 
eeuted  by  the  officer  making  the  sale,  where 
sail!  is  made  by  an  nndemheriff  the  deed  ex- 
eoiitp<1  by  hfm  may  be  a<;know1edged  by  the 
sherifT,  acting  as  a  notary  public. 

Appeal  from  circuit  court,  Hillsdale  coun* 
ty,  in  chancery;  Victor  H.  Jjane,  Judge. 

Siilt  by  Chauncey  F.  Cook  against  Mar* 
tin  L.  Foster,  Jane  Foster,  and  Bacbael  G. 
Porter,  to  set  aside  a  deed,  and  to  foreclose 
a  mortgage.  From  a  decree  dtemlsaing  the 
bill,  complainant  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  GRANT,  J.: 

Defendant  Martin  !*•  Foster  was  the  own- 
er of  the  land  In  controversy.  At  the  date 
of  his  purchase  It  was  subject  to  a  mort- 
gage  of  $600.  dated  October  15«  1881.  Fos- 
ter and  hte  wife,  who  was  tbe  dan^ter  of 
defendant  Porter,  executed  to  Mra.  Pcnrter 
a  mortgage  for  $1,419,  Octobor  6,  188S. 
September  12.  1884,  tb^  executed  a  third 
mortgage,  for  the  sum  of  $700^  to  one  Hnff. 
October  11.  1886,  tlie  Huff  mortgage  was 
dlstihaiged.  On  the  same  day  another  mort- 
gage vras  executed  by  Foster  and  hte  wife 
to  one  Knowles,  fbr  ¥701.25.  The  onudd- 
eratlon  for  thto  mortage  was  the  payrowt  of 
the  Huff  mortgage,  and  a  small  amount 
which  Foster  owed  Knowle&  Tbte  mort- 
gage. whUe  dated  and  acknowledged  Octo- 
ber 0th,  was  not.  In  fact  executed  until  the 
Uth.  On  October  11th,  Fobter  and  hte  wUk 
executed  a  warranty  deed  to  Mrs.  Porter, 
the  express  c(mdderation  In  which  was 
000.   It  was  made  subject  to  tbe  mortgags 
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for  $00(^  and  alao  to  the  K^iowlei  mort- 
gngti,  and  alao  contained  Oaa  atatement  ttiat 
tlic  ffrantee,  Mra.  Porter,  aaaimied  and  agreed 
to  \m,7  tbeae  mortgagee.  TUa  deed  and  the 
Knuwlee  mortgage  were  both  recorded  Oc- 
tober lltb,  the  former  at  2:4B  P.  M.,  and  tiie 
latter  at  2:SB  P.  M.  A  abort  time  prerioua 
to  the  execution  of  thla  deed,  Foater  applied 
to  Mrs.  Porter  tor  a  farther  loan  of  money* 
which  alie  r^uaed.  Thla  reqneat  by  Foa^ 
waa  for  $42,  with  which  to  pay  Interest  <»i 
the  flrat  mortgage.  Mra.  Porter  testlfled 
that  she  then  propoaed  to  him  that  ahe 
would  bu7  the  flrat  mwtgage  If  he  would 
give  her  a  deed  of  the  land,  and  tiiat  ahe 
would  enter  Into  a  contract  with  him,  gtr- 
Ing  hlin  the  privile^  of  selling  tlie  farm, 
and  making  all  he  could  over  and  above  her 
claim.  Foater,  on  the  contrary,  teatifled  that 
her  proposition  was  to  pay  the  mor^gea 
if  he  would  deed  to  her,  and  give  him  the 
privilege  of  aelling,  and  make  all  he  conld 
over  and  above  the  mortgagee.  Foster  final* 
ty  accepted  the  proposition,  and  promised  to 
make  out  the  deed,  and  Mrs.  Porter  let  him 
have  the  $42.  Two  days  afterwards  he 
wrote  to  Mrs,  Porter  that  he  had  paid  the 
$42  on  the  mortgage,  and  would  make  out 
the  deed  the  next  day.  The  deed  was  exe- 
cutiMl,  nnd  left  by  Poster  with  the  rp^ster  of 
deeds  for  record.  Foater  testified  thnt  he 
directed  the  register  of  deeds  to  send  the 
deed  by  mall  to  Mrs.  Porter.  Tills,  evl- 
doutly,  waa  not  done,  ond  when,  some 
months  afterwards,  Mra.  Porter's  husband 
went  to  the  register  of  deeds,  with  Foster, 
to  8w»  about  the  matter.  Foster  produced 
the  deed  from  his  pocket,  and  handed  it 
to  Mr.  Porter.  Until  thla  time,  neither  Mhl 
Porter  nor  her  husltand  had  any  knowledge 
of  the  contents  of  the  deed,  and  all  they 
knew  about  it  was  what  Foster  had  told 
them.  Mr.  Porter  was  present  at  the  con- 
versation between  his  wife  and  Foster  In 
regard  to  the  deed.  On  receiving  the  deed 
from  Foster,  he  immediately  read  It,  and 
returned  it  to  him.  stat^  that  it  waa  not 
such  a  deed  aa  was  agreed  upon.  He  re- 
ported the  fact  to  his  wife,  who  tberenpoD 
(vpudlated  the  deed,  and  commenced  a  fore- 
dosure  of  hw  mortfnige  by  adrertisemefit. 
The  land  wns  sold,  bid  In  by  Mrs.  Portnr. 
and  a  sheriff's  deed  executed  to  her.  Mr. 
Porter,  at  the  reque^  of  his  wife,  purchased 
the  flrat  mortjraiie.  Mrs.  Porter  testified  that 
she  knew  noUuog  abtnit  the  Huff  mortgage. 
FVkster  did  not  Inform  her  that  he  intended 
to  execute  a  new  mortgage  to  Knowlea, 
and  Di.-ike  the  deed  subject  to  tliat.  Po»> 
ter  remained  in  poesesEsion  of  the  farm.  Ura. 
P^^or'a  nKinjm^'  was  not  discharged,  nor 
WHS  it  or  the  Dot)>  surrend««^  or  canceled. 
Coiui^laiaant  pun^hased  the  Knowles  mort- 
In  reliance  upon  Oie  lecord,  and  ka 
the  belief  that  Mis.  Knowietf  niortjnge  was 
BHKged  to  the  deed  to  ber.  Upon  learning 
«f  the  foredosore  proceedings,  be  filed  ttie 
hUl  te  thia  «hm  t»  mc  MUe  the  abttin 


deed  to  defiant  Portw,  and  to  tandLem 
bis  mortgage.  The  court  below  entered  a 
decree  dismissing  the  bllL 

James  S.  Galloway,  for  appellant  F*.  A, 
Lyon  and  A.  B.  St.  John,  for  aDpeUee  Pw> 
ter. 

QBANT,  T.,  (after  stating  fhe  facta.)  The 
court  below  fotmd  that  the  deed  from  Fos- 
ter to  Mis.  Portv  was  ftandnlent  and  void. 
The  testimony  waa  taken  in  open  court, 
where  the  circuit  judge  had  the  opportunity 
to  see  the  witnesses.  It  la  confllcdsff,  tmt 
we  think  tiiat  the  conclusion  of  tha  learned 
drcnit  judge  la  fully  justifled  Ity  the  evi- 
dence It  follows,  therefore^  that  Mis.  Pw- 
ter  was  Justified,  as  agalnat  Foster,  In  re- 
pudiating the  deed,  and  in  fbredosing  bta 
mortgage.  There  can  be  no  mager  where 
the  transaction  la  tainted  with  fraud  on  tbe 
part  of  the  mortgagor  and  grantor,  and 
where  the  mortgagee  and  grantee  has  acted 
in  good  faith.  Bank  v.  Webb,  06  MUSi.  383, 
23  N.  W.  Rep.  6L  It  la  the  wdl-rataUUed 
rule,  in  determining  the  question  of  merger, 
that  the  Intent  is  the  controlling  conaidera- 
tion.  If  it  be  for  the  interest  of  him  In 
whom  the  estates  are  imited  to  keep  Hie 
mortgage  alive,  the  law  will  not  imply  an 
Intent  to  meige.    4  K«it,  Comm.  103;  15 
Amer,  &  Eng.  Bnc  Iaw.  324-327;  Stanton 
V.  Ttiompson.       N.  H.  272;  Campbell  v. 
Garter.  14  m.  286;  Bank  v.  Webb,  sopra. 
^Miere  mortgaged  premises  woe  oonr^ed 
by  a  mortgagor  to  a  mortgagee  In  sat- 
Istection  of  the  mortgage^  and  fbr  tlie  pur- 
pose of  avoiding  the  expense  ihF  a  foredo- 
sure.  and  the  notes  and  mortgages  were  anr- 
raid«ed,  the  conveyance  was  held  not  to 
operate  a  merg«'.  where  there  was  an  in- 
tervening mortgage,  of  whidi  the  grantee 
was  ignorant  Brooks  v.  Rice.  58  Gal.  423. 
See,  also.  Fuller  r.  Lamar,  53  lowm,  477,  5 
X.  W.  Rep.  006;  Rirhartisnn  Hockesdrall. 
85  m.  124. 

In  the  wdl-consldered  ease  of  Stanton  t. 
Thompson,  supra,  after  citing  and  comment- 
ing upon  tbe  audiorities,  the  court  aaya: 
"We  ttiink  it  may  be  dednced  from  tlie 
anth<Hrities  quoted  that,  wlien  die  estates  of 
the  mortjragee  and  mortgagor  are  tmtted  in 
I  the  former,  he  has,  tn  equity,  sn  riectkm  to 
:  keep  the  mMtgage  title  on  foot  and  that 
;  whenever  It  is  for  liis  Intoest  by  reason  of 
:  some  Interradng  title  or  ottaer  canse;  that 
the  BDortjage  diovU  be  iqiheU  as  a  sonire 
of  title,  it  win  not  at  law.  be  regarded  as 
merged."  It  was  weD  said  tat  Bank  t.  Webb, 
supra:   "Few  peracos.  ualeanied  tn  the  law, 
'  are  acquainted  with  ibe  doctrine  and  effect 
I  of  merger."  In  the  pgweat  case  there  was 
.  ix»  cfaan^  of  possenion  at  die  mutlgaccd 
premises,  no  actual  dePierj  at  the  deed,  no 
knowlcd^  flC  the  MtMveatec  mortgage^  no 
asnenler  of  tbe  mmtipagt  or  noc^  and  a 
pronqit  repadlatkw  of  tte  ftaadskat  deed 
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merger  was  tntentfed.  Gan^bcll  r.  OaiteF, 
«Qpra,  relied  upon  1^  oomplalnant'fl  ocniiiad, 
<does  not  rapport  his  oontentkHi.  In  tbat 
■case  the  mortgagee  bad  veoorered  Judgment 
on  Iwtti  the  notes  and  mortgage,  and  waa 
ende«Torlng  to  enforce  satisfaction.  The 
mortgage  was  not  signed  by  the  wtfei  The 
mortgagee  proposed  an  abaolnte  conT^asce, 
^ith  coTenants  of  warranty  and  the  rdeaae 
ct  dower,  In  satlsftoctlm  and  discharge  of 
the  debt.  Tlie  proposition  was  accepted,  ttie 
deed  executed,  the  Jadgmeot  satisfied,  and 
the  mortgage  discharged,  and  an  erldenoe  of 
Indebtedness  waa  cancdedL  The  court  h^ 
that  there  was  no  donbt  as  to  the  real  in- 
tention of  the  mor^gee.  The  dlstbicttoa 
between  that  case  and  the  present  one  Is 
apparent. 

2.  The  logical  resnlt  of  tbSa  rale  is  that 
imrcfaosers,  Intervening  mortgagees,  and 
their  asrigneee  are  not  Jnatlfled  in  rdylng 
apon  the  record  of  the  deed  in  the  office  of 
the  register  of  deeds  as  sbowing  merger,  be- 
cansa  this  qnestlon  of  fact  cannot  be  deter- 
mined from  the  record  of  the  deed  alon&  1 
Jones,  Mortal  H  474,  872,  and  anthorlfles 
there  dted.  The  role  Is  finmded  In  good 
aensfe  When  minrtgagea  are  jmld.  It  Is  com- 
mon  to  discharge  them  ot  record.  Had  Uie 
mortgage  In  qnestlm  been  dlschaTged  of  rec- 
ord, there  would  be  rnndk  force  in  the  coi^ 
tentlon  that  complainant  had  a  right  to  re- 
ly upon  the  record,  and  that  Mrs.  Porter 
would  thereby  be  estopped  to  deny  the  mer- 
ger. But  the  mortgage  waa  not  discharged, 
and  this  was  soffldent  to  put  the  complainant 
upon  Inquiry.  Aiken  t.  Railway  Ca,  87  Wis. 
4G9. 

3.  It  is  contended  tliat  the  foreclosnre  sale 
is  TOid  because  (1)  the  notice  of  foreclosure 
sale  Included  more  than  was  due  at  the  date 
of  the  notice;  and  <2j  that  the  execntiim  of 
the  sherifTs  deed  was  not  properly  acknowl- 
edged. 

The  notice  of  sale  was  dated  October  8th, 
and  Included  a  sum  which  became  due  on 
the  9tli.  The  notice  was  not  published  un- 
til the  18th,  and  the  publication  was  contin- 
ued for  the  proper  time  thereafter.  The 
statute  requires  that  the  notice  shall  state  the 
amount  claimed  to  be  due  thereon  at  the  date 
of  the  notice.  2  How.  St  |  8500.  It  Is  not 
necessary  tlmt  the  notice  be  dated.  In  which 
case  the  time  of  the  first  publication  wUl  be 
taken  as  the  date.  2  Jones,  Mortg.  8  1854; 
Reading  t.  Waterman,  46  Mich.  107,  111, 
S  N.  W.  Rep.  G91,  But  there  Is  no  evidence 
that  the  defendant  Porter  acted  in  bad 
faith  In  including  the  sum  of  $300  more  than 
was  actually  due  at  the  date  of  the  notice, 
fior  that  any  one  was  misled  therein.  It  is 
«ald  in  Jones  on  Mortgages,  (section  1866:) 
"Tbe  fiict  tbat  the  notlc«,  states  a  larger  sum 
to  he  due  than  Is  actually  due  does  not  af- 
fect the  validity  of  the  sale.  If  no  actual 
injury  or  fraudulent  purpose  is  shown." 
This  rule  Is  sustained  by  the  following  an- 
tiMiUlea:  Handlton  t.  Lubnkee.  61  ni.  415; 


Klodc  T.  OrimUUte,  1  HOI,  107;  White  t. 
McGldlan,  82  Md.  847;  Ranumy  MerrUun, 
6  HhuL  168;  (Oil.  104.) 

The  deed  was  executed  by  the  under- 
sheriff,  and  the  acknowledgment  was  taken 
by  one  Myron  &.  Wood,  a  notary  pabll& 
ICr.  Wood  was  at  that  time  a  BherlCP  of  the 
county.  The  statute  provides  that  sntih  sale 
Shan  be  made  by  the  person  appointed  fbr 
that  piupoae  In  the  mortgage,  or  by  the  Aher- 
iff,  undershwlff,  or  deputy  sheriff  of  the 
oonnly,  and  ttie  deed  executed  by  the  ofllcer 
or  person  making  the  sale.  2  How.  8t  H 
8501,  8S0S.  Mr.  Wood,  bi  taking  the  ac- 
imowledgmmt,  did  not  act  aa  ahoiff,  but  as 
a  notary  pnbUa  We  tliink  the  a<toowledg' 
ment  valid.   Decree  afBrmed,  with  costs. 

LONG,  J.,  did  not  flit  The  other  justices 
concurred. 


MBRRIBfAN  et  al.  v.  JAOESON  OIROUIT 
JUDGB. 

(Supreme  Gonrt  of  Midiigaa.  July  26.  ISM.) 
Aftbal  fboh  Proratb  Coubt— Faill'he  to  Pbos- 

eoOTI — KbI  If  8T  atbmbxt. 

1.  2  How.  St  I  0784,  provides  that  if  sny 
POTSOQ  eggrieved  by  the  set  of  a  judge  of  pro- 
bate Bball,  without  fault  od  his  part,  omit  to 
claim  or  prosecute  hlB  appeal,  the  ctrcnit 
coart  if  it  shall  appear  tbat  justice  requires  a 
reWsion  of  the  case,  may  allow  an  appeal  to 
be  prosecuted  as  if  taken  geaaonably.  Held, 

I  that  the  clause  "or  prosecute  his  appt^al"  refers 
to  the  appeal  from  the  determlnatEoD  of  the 
judge  of  probate,  and  not  to  the  proceedings  in 
the  probate  court 

2.  This  right  is  not  taken  away  section 
AT82.  as  amended  by  Act  174,  Laws  1887. 
providing  that  on  amieal  from  the  probate 
court,  it  the  i«rty  fails  to  file  a  certified 
cc>py  of  the  proceedings  in  the  circuit  court 
within  30  days,  the  appeal  shall  be  of  nn  ef- 
fect, but  may  be  reinstated  on  apt^leation 
made  witlUi)  the  first  10  days  of  the  nwt 
term. 

Application  bj  Howard  L.  Merriman  and 
others  for  mandamus  against  the  judge  of 
the  <ixoaSt  court  of  Jadwm  ooun^.  De- 

nied. 

Barkworth  ft  Blair.  Smith  ft  Ware,  and 
Austin  Blair,  for  relators.  Bngene  Mn^e 
and  Wilson  ft  Oobh,  for  respondent 

MONTGOHBBT,  J.  This  Is  an  applica- 
tion for  a  mandamus  to  compel  the  respond- 
ent to  racate  an  order  permitting  an  appeal 
to  be  made  from  an  order  admitting  a  will 
to  probate,  under  section  6784,  2  How.  St. 
It  appears  that  a  previous  appeal  had  been 
taken  by  the  contestant  Dwlght  Merriman, 
and  that  by  reason  of  his  failure  to  file  his 
record  In  the  circuit  court  within  the  time 
allowed  by  section  6782,  3  How.  St,  the  ap- 
peal was  dismissed.  Section  6784  provides 
that  "If  any  person  aggrlevwJ  by  any  act  of 
the  judge  of  proluite,  shall,  from  any  cause, 
without  default  on  his  part,  have  omitted  to 
claim  or  prosecute  his  appeal  nccordliic  to 
law,  the  circuit  court,  if  it  shall  apponr  that 
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jostioe  reqidreB  a  revision  of  the  case,  may, 
on  the  petltloD  of  ttie  part?  asgiieYed,  and 
upon  SDch  tenna  as  It  shall  deem  reaaonaUe, 
allov  an  appeal  to  be  taken  and  prosecuted 
with  the  same  effect  as  U  It  had  beoa  taluoi 
seasonal:^."  It  Is  contended  by  the  rot- 
ors that  the  words  "op  prosecute"  must  be 
constmed  to  refer  to  the  proceedinga  in  the 
probate  court,  but  we  do  not  think  the  stat* 
ute  opot  to  tliis  construction.  The  appeal 
referred  to  is  very  plainly  an  appeal  from 
the  determination  of  the  Judge  of  probate, 
and  we  think  the  language  susceptible  of 
but  one  Interpretaticm,  so  that  by  the  very 
terms  of  section  6784  an  aggrieved  party 
has  the  risAit  to  petition  for  leave  to  appeal, 
either  where  he  has  failed  or  omitted  to 
claim  an  api>eal.  or  has  failed  or  omitted  to 
prosecute  his  appeal. 

A  more  serious  question  Is  whether  sec- 
tion 67S2  amends  this  section  by  implication, 
BO  as  to  take  away  the  right  to  an  appeal 
upon  a  showing  such  as  is  required  by  sec- 
tion 6784  in  all  cases  where  the  aggrieved 
party  has  once  claimed  a  right  to  an  appeal. 
Seotl<m  6782,  as  amended  by  Act  174,  Laws 
1887,  provides,  In  effect,  that  the  party  ap- 
pealing shall  file  a  certified  copy  of  the  pro- 
ceedings in  the  circuit  court  within  30  days 
after  an  appeal  ts  taken,  and.  In  case  of 
failure  to  do  so,  "such  appeal  shall  cease  to 
be  of  effect,  and  the  order  or  decree  so  ap- 
pealed from  shall  stand  as  though  such  ap- 
peal had  not  been  taken:  •  •  •  provided, 
that  the  circuit  court  to  which  the  appeal 
is  taken  shall  have  power,  upon  application 
within  the  first  ten  days  of  the  term  of  court 
next  succeeding  the  ezpIrattcKi  of  such  thirty 
days,  for  filing  such  certified  copy,  to  rein- 
state said  appeal,  when  the  party  making 
the  appeal  has  been  prevented  trmn  making 
the  same  by  circumstances  not  under  his 
control."  It  is  urged  that  this  proviso  cov- 
ers the  whole  ground  covered  by  section 
6784,  and  provides  another  and  different 
method  of  procedure  in  case  of  neglect  to 
prosecute  the  appeal.  We  think,  however, 
that  the  two  sections  may  stand  together. 
The  one,  namely,  section  6782,  provides  the 
manner  of  reinstating  the  appeal  which  the 
party  has  taken,  and  limits  Uie  right  to  re- 
instate such  appeal  to  the  first  10  days  of 
the  term  next  succeeding  the  expiration  of 
the  SO  days  allowed  for  filing  his  appeaL 
It  is  to  be  noted  that  no  showing  of  merits 
Is  required  upon  such  an  application.  It  Is 
not  even  essential  that  the  circuit  Judge 
shall  determine  that  Justice  requires  a  re- 
vision of  the  case.  The  only  question  to  be 
considered  Is  the  question  of  the  default  of 
the  party  In  falling  to  follow  his  appeal 
within  the  time.  If  he  fails  to  do  so,  or 
fails  to  excuse  the  defaidt,  then  the  appeal 
shall  cease  to  be  of  effect,  and  the  order 
appealed  from  shall  stand  as  though  such 
appeal  had  not  been  taken.  If  this  is  the 
attitude  of  the  party  In  law,  then  section 
6784  ofHtfers  the  right  to  a  dilatory  ^^eal* 


If  ha  Is  able  to  biiog  Uma^  within  tbe 
provisions  of  this  section.  Under  this  sec- 
tion, something  mora  than  an  excuse  tor  bis 
deftiult  Is  neoeaaaiy*  and  Oiat  la  that  he  has 
failed  to  dalm  or  prosecute  his  appeal  ac- 
cording to  law  witboat  default  on  his  part, 
and  that  Justice  requires  a  revision  of  the 
case.  B^eals  bj  Implication  are  not  fa- 
vored, and  where,  as  in  this  case,  the  two 
statutes  can  be  read  together,  and  given  a 
construction  which  will  allow  both  to  stand, 
such  construction  should  be  adopted.  Hia 
showing  made  before  the  respondent  was 
sufficient  to  excuse  the  CHnlssion  of  Mr. 
Merrbnan,  unless  It  be  held  that  he  Is 
dtiai^eable  with  the  d^nlt  of  his  attorney; 
bat  we  think  that  where  an  appellant  em- 
ploys an  attorney  in  regular  standing,  and 
does  all  that  he  Is  required  by  the  advice  of 
his  attorney  to  do  to  perfect  an  appeal,  be 
ought  not  to  lose  his  rl^t  to  an  appeal, 
where  Justice  requires  a  revision  of  the  case, 
through  the  neglect  or  oversight  of  the  at- 
torn^. Loree  v.  Reeves,  2  Mich.  134;  Oap- 
weU  T.  Baxter,  58  Mich.  671,  25  N.  W.  Rep. 
493;  Babcock  v.  Perry,  4  Wis.  31.  We  tUnk 
that  there  was  sufficient  to  call  upon  the  cir- 
cuit Judge  to  exCTclse  his  discretion,  and  do 
not  think  that  discretion  has  been  abused. 
The  writ  win  be  denied,  with  costs.  The 
other  Justices  conooired. 


ALBERTS  T.  TILLAGB  OF  VERNON. 
(Sapreme  Court  of  Mlditgan.    July  26,  1S88.> 

UUMCIPAI.  COBPORATIOXB— DsrSOTIVn  SiDBWAtXS 
— EviDINCa  — IHBTRUCTIONB  —  ASBIOKMBNTS  OP 

Bbbok. 

1.  Where,  In  an  action  for  personal  inju- 
ries caused  by  belog  tripped  by  a  loose  board 
in  a  sidewalk,  it  appeared  that  the  walk  was 
old,  and  the  stringers  decayed,  evidence  is  com- 
petent, as  tending  to  show  a  Ioqr  continuanct- 
of  the  defect,  from  which  It  might  be  inferred 
that  defendant  town  had  notice  of  this  condi- 
tion, that  no  repairs  had  been  made  on  the 
walk  for  more  than  a  year  prior  to  the  acd- 
deat. 

2.  Evidence  Is  competent  as  tending  to 
show  that  the  boards  were  loose,  that  a  wit- 
ness was  tripped  by  a  board  in  the  walk 
eight  months  before  the  accident. 

3.  Kvidence  .  Is  comnetent  that,  ahortiy 
after  the  accident,  defendant  caused  the  walk 
to  be  taken  up  and  repaired. 

4.  An  aseiKDment  of  error,  that  "the  court 
erred  in  not  directlag  a  verdict  for  defendant." 
Is  too  general  to  be  reviewed  on  appeal. 

5.  An  inetriictioo  that  the  jury  might  find 
for  the  plaintiff  if  they  bdieved  that  the  defect 
had  continued  for  such  a  time  prior  to  the  ac- 
cldeot  that  the  w.tut  of  knowledge  iioplied 
want  of  dne  care  on  the  part  of  defendant,  is 
not  open  to  the  objection  that  it  ignores  the 
questioD  of  contributory  ueKligeace,  where  the 
court,  in  another  part  of  Ine  <Aarge,  had  In- 
structed oa  the  law  aivllcable  to  contributory 
negligence. 

6.  Error  cannot.be  predicated  on  an  In- 
struction given  in  language  subHtantlally  like 
an  instruction  requested  by  appellant. 

Error  to  (drciUt  court,  Shiawassee  county; 
William  Newton,  Judge. 
Action  by  Helen  M.  Alb^iB  against  th» 
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-viDage  of  VemcHi  for  petwnal  Injuries 
caused  by  a  d^bcUve  stdewftUc.  From  a 
Judcrment  for  plaintiff,  defendant  brings  er^ 
ror.  Affirmed. 

Watson  &  Chapman,  for  appellant  A.  L. 
Chandler,  (S.  F.  Smith,  of  couns^  tor  ap- 
pellee. 

HOOEBR,  O.  J.   l!he  idalntlff  was  Inr 
Jured  1^  fiUliiv  on  defoidanfs  board  side- 
walk, being  tripped  by  a  loose  board.  The 
proofs  diow  that  the  walk  was  old,  and  the 
stringers  so  rotten  that  they  woiild  not  hold 
nulls  driren  Into  them.    Bvldeuce  was  giT- 
en  tending  to  show  that  no  repairs  had 
been  made  upon  said  walk  for  more  than  a 
year;  and  WUliam  Shoemaker,  a  witness 
for  pliiintlff,  testified  to  being  tripped  by  a 
loose  board  In  said  walk  aome  eight  months 
before  the  accident  to  the  plaintiff.  The 
court  admitted  this,  against  defendant's  ob- 
jection and  exception,  as  tending  to  show  a 
long  continuance  of  the  defective  condition 
of  the  walk,  from  which  it  might  be  Inferred 
that  defendant  had  notice  of  Its  worn  and 
rotten  condition.    No  error  was  committed 
In  this.    Dotton  r.  Albion.  50  Mich.  129.  15 
N.  W.  Itep.  46;  Corcoran  v.  City  of  Detroit, 
(Mich.)  54  N.  W.  Rep.  G02:  Moore  v.  Town- 
ship of  Kenockee,  75  Mich.  332.  42  N.  W. 
Rep.  944;  Campbell  r.  City  of  Kalamazoo, 
80  Mich.  655,  46  N.  W.  Rep.  652;  Glrard 
r.  City  of  Kalamazoo.  92  Mich.  610,  52  N. 
W.  R^  1021.    That  the  witness  fell,  had 
no  especial  aigulflcance,  except  in  connection 
with  the  fact  that  the  boards  were  loose. 
In  connection  with  the  pnx^  that  no  repairs 
were  made  subsequently,  and  before  the  ac- 
cident to  plaintiff,  it  was  material. 

The  same  witness  stated  that  he  was  em- 
ployed by  the  city  to  take  up  the  walk  soon 
after  the  accident,  and  that  he  found  the 
stringer  rotten,  and  had  no  difficulty  In  lift- 
ing the  boards  tberefrom.  It  Is  said  here 
that  the  fact  that  the  city  caused  the  walk 
to  be  taken  up  and  repaired  was  not  compe- 
tent evidence  to  show  that  the  walk  was  In 
bad  condltloa  This  point  does  not  appear 
to  liave  been  made  below,  and  the  record  in- 
dicates that  the  removal  of  the  walk,  afford- 
ing the  opportunity  to  learn  partlcnlarly  Its 
condition,  was  the  point  aimed  at  Inci- 
dentally, it  was  drawn  out  tliat  it  was  re- 
moved at  the  Instigation  of  defendant.  No 
error  was  committed  in  receiving  this  tes- 
timony. 

Defendant's  first  request  was  as  follows, 
viz.:  "In  this  case,  your  v^tilct  wUl  be  for 
the  defendant"  An  aaalgnment  of  error  Is 
made  in  the  same  language.  This  is  not  a 
good  assignment  of  error,  under  rule  12, 
which  requires  assignments  of  error  to  be 
special.  It  does  not  pt^t  out  the  reason  for 
the  request,  and  leaves  the  court  and  exposing 
counsel  to  ascertain  as  best  they  may  wheth- 
er the  case  Is  not  defective  In  some  partic- 
ular.  Cu>  far  as  we  discover,  however,  the 


comt  was  Jnstlfled  In  sobmltttng  tixe  cose 
to  the  Jury. 

In  discnasinc  the  qnestloa  q£  notice,  tko 
trial  judge  said  to  the  Juiy:  "The  notice 
required  in  the  proviso  may  be  aotnal  no- 
tice to  the  street  commissioner,  or  by  pee- 
sonal  knowledge  of  socii  officer,  or  by  the  ex- 
istoice  of  the  defects  complained  of  bdng  of 
such  long  stsndtaig  that  It  ndght  and  oo^t 
to  have  been  known,  and  that  the  want  of 
knowledge  may,  nnd»  given  drcumstanccB, 
imply  want  of  due  care;  and,  in  the  ab- 
sence of  pnxtf  of  actoal  knowledge,  yon  will 
determine  from  all  the  evidence  In  the  case 
whether  the  walk,  at  the  pl.ice  the  plaintiff 
claims  she  was  Injured,  had  been,  prior  to 
that  time,  ont  of  reasonable  repair,  and  not 
In  a  reasonably  safe  and  fit  craidition  for 
public  travel,  and  whether  It  had  continued 
for  such  loigth  of  time  prior  to  the  accident 
that  the  want  of  knowledge  may,  under  the 
drcumstances  of  this  case,  Impty  want  of 
due  care  on  the  part  of  the  village  In  keep- 
ing the  sidewalk  In  repair.  If  you  so  flod. 
In  view  of  all  the  evidence  in  the  case,  ant? 
the  Inferences  naturally  to  be  deduced  froir 
such  evidence,  you  can  find  for  the  plaintiff, 
in  the  language  of  the  statute,  'such  Just 
damages  as  will  compensate  her  for  the  In- 
jury sustained.* "  Couns^  for  defendant  as- 
sert that  this  ignored  the  question  of  contrib- 
utory negligence.  A  judge  cannot  easily  dis- 
cuss all  questions  in  a  case  at  once.  The 
question  of  contributory  negligence  was  not 
overlooked,  and  we  cannot  assume  that  the 
jury  wos  led  to  dlsr^ard  ^e  Instructlou  on 
that  subject  because  it  was  not  repeated  In 
connection  with  the  discussion  upon  the 
question  ct  notice.  This  instruction  regard- 
ing notice  might  have  been  more  specific, 
but  it  was  correct  In  substance.  Stebbins 
V.  Keene  Tp.,  55  Mich.  552,  22  N.  W. 
Rep.  87;  Id.,  60  Mich,  214,  26  N.  W.  Rep. 
885;  Woodbury  v.  City  of  Owoeso,  64  Mich. 
2S9,  81  N.  W.  Rep.  180.  Error  is  assigned 
upon  It  for  the  reason  that  It  did  not  state 
"that  notice  could  not  be  presumed  unless 
the  defect  was  so  open  and  notorious,  of 
long  standing,  and  of  such  a  character  as 
wonld  attract  passers-by,  and  the  burdoi 
of  proof  of  these  facts  Is  on  the  plaintiff." 
Defmdant's  counsel  did  not  see  fit  to  ask  for 
more  particular  instruction,  nor  did  he  take 
any  exceptions  by  which  the  attention  of  the 
judge  could  have  been  called  to  the  omission. 

The  jury  was  instructed:  "For  diere  can 
be  but  one  action  for  the  Injury.  From 
a  request  which  I  shall  give  you  on  the  part 
of  the  defendant  I  will  charge  you.  further, 
that  If  the  plaintiff  had  knowledge  or  was 
aware  of  the  dangerous  condition  of  the 
walk,  and  purposely  ventured  along  It,  see- 
ing or  knowing  of  the  threatened  danger, 
that  would  be  contributory  negligence  on 
her  part  and  she  could  not  recover."  It  Is 
contended  that  this  unduly  restricted  the 
jury  upon  the  subject  of  plaintiff's  oegll- 
gence.   The  language  la  substantially  like 


Digitized  by  Google 


t02« 


NOBTHWESTEBK  BEFOBTEB,  Vol.  55. 


(Mlefa. 


that  at  deCendantVi  fonrth  zeQnest,  whldi 
was  given,  and  whlcfa,  we  think  Itae  court 
had  a  right  to  aaume^  oovered  the  qoestton 
ftom  defendan^a  stondptriiit. 

We  cftU  attention  to  the  fact  ttiat  a  reerad 
■of  a  tew  pages  would  have  been  sufflclent 
to  raise  all  qneattonH  In  this  caae.  The 
Judgment  of  the  olrcnlt  court  will  be  af- 
firmed.  The  other  Jnatlcea  concurred. 


HBOOOK  V.  VAN  T>VSBSS  et  bL 

{Supreme  Court  of  Michigan.    Jut?  26,  18S8.) 

TSSBPAaa— EVIDBXCK— Rbvikw  os  APPB4L— Fixi>- 
isos— AssiONUBNTs  or  Ekruh. 

1.  An  atrignmeDt  of  error,  "that  the  court 
■«Red  in  rendering  Judgment  for  the  defend- 
■aots,"  will  not  be  conaidered  on  appeal. 

2.  Where,  in  trespass,  there  u  evidence 
that  defeudauta  had,  prior  to  the  oommence- 
ment  of  the  action,  entered  upon  the  land  In 
qaeBtion.  and  de&ned  off  a  portion  tiiereof, 
«  finding  to  that  effect  will  not  oe  disturbed  on 
appeal. 

3.  An  assignment  of  error.  In  trespass,  that 
the  court  erred  in  finding  certain  tax  deeds,  un- 
-dee  which  the  appellant  claimed  title,  void,  la 
not  aufficient  to  entitle  him  to  a  review  of  the 
HctB  upon  which  anch  conclusion  of  law  ia 
based. 

4.  In  treepafls.  plaintiff  claimed  under  a 
deed  from  the  auditor  general,  oonveTing  the 
land  to  him  on  account  of  delinquent  taxes  as- 
eessed  thereon.  The  court  found  that  the  leT7 
for  township,  highway,  and  school  purposes 
was  in  excess  of  the  amount  authorized,  and 
that  there  were  irregularities  in  the  proceed- 
ings to  levy  and  collect  the  tax.    Eeld,  that  a 

udgment  for  defendant,  based  on  such  find- 
ngs,  would  not  be  disturbed  on  the  «ound 
that  there  was  no  finding  that  the  land  was 
«old  for  the  unauthorized  tax. 

Error  to  circuit  court,  Monroe  oonnty; 
Edward  D.  Kinne,  Judge. 

Treepa^a  by  Thomas  L.  Hecock  against 
Oharlea  Van  Dusen  and  others.  From  a 
Judgment  for  defendants,  plaintiff  brings  er- 
ror. Affirmed. 

Randall  &  Corbin,  for  appelant  Jcim  O. 
Zabd  and  Gouv.  Morris,  for  appellees. 

McGRATH,  J.  This  is  an  action  of  tres- 
pass, and  is  before  us  for  the  second  time. 
80  Mich.  3S&,  45  N.  W.  Rep.  343.  The  case 
was  tried  without  a  Jui7.  and  error  is  as- 
signed upon  the  findings.  Hie  first,  second, 
and  fonrth  assignments  are  disposed  of  by 
the  former  opinion.  Tbh.  sixth  assignment 
of  error,  vis.  "that  the  conrt  erred  in  render- 
ing Judgment  for  the  d^endants,"  does  not 
ocmform  to  the  requirements  of  mle  12.  and 
will  not  be  conddered. 

There  was  evidence  tending  to  show  that 
defendants  liad,  prior  to  the  commencement 
of  this  suit,  entered  upon  the  land,  and 
cleaned  off  a  portion  thereof,  and  the  find- 
ing will  not  be  dlBtorbed. 

The  fifth  assignment  of  error  Is  as  follows: 
"The  court  erred  in  finding  plaintiff's  tax 
deeds,  or  any  one  of  them,  void."  The  court 


fotmd,  *<aa  a  omdnalon  of  law,"  that  the  tax 
deeds  Introduced  by  plaintiff  wen  InvaUd. 
Plaintiff  excepted  to  the  finding  "that,  as  a 
matter  of  law,  all  of  plalntUFs  tax  deeds  ar« 
void."  Hie  court's  coaclnaUm  law  is  not 
to  be  regarded  as  a  finding  of  &ct,  and  nei- 
ther ttie  excq»tion  taken,  nor  the  assignment 
of  error,  oitltlea  appellant  to  a  review  of 
the  facto  foimd,  upon  which  flie  eondnsttm 
Is  based. 

Upon  the  argument  the  deeds  tx  the 
years  1876,  1877,  1878,  and  1880  were  con- 
ceded to  be  Invalid.  The  court  found  that 
for  the  years  1871,  1B73,  1S76,  and  1870  the 
levy  for  townddp,  hl^w^,  and  school  pnr- 
I>oees  was  in  excess  of  the  amounts  author^ 
ized.  Bat  It  Is  Insisted  that  ttiere  Is  no 
finding  that  the  lands  were  sold  for  the  nn- 
anthorized  taxes.  The  court  finds  that  plain- 
tiff offered  in  evidence  certain  deeds  from 
the  auditor  general,  "purporting  to  convey 
to  the  plaintiff  the  above-described  premises 
on  accomit  of  delinquent  taxes  assessed 
thereon  for  the  years  •  ♦  for  which 
said  taxes  and  land  was  sold  to  plaintiff. 
The  oonrt  finds  from  the  evidence  the  fol- 
lowing irr^ularitles  in  the  proceedings  to 
levy  and  collect  the  taxes  on  Che  land  In  con- 
troversy for  the  several  years  for  which  said 
deeds  were  given."  No  such  qnestl<m  was 
raised  In  the  court  b^ow.  The  omtest  there 
was  as  to  the  validity  of  the  assessments 
for  the  purposes  named.  Plaintiff  filed  re- 
quests for  findings,  but  no  allusion  Is  made 
In  the  record  to  this  question.  As  to  these 
years,  the  questions  actually  tried  were  en- 
tirely immaterial.  If  the  fact  was  that  the 
Tmautborlsed  taxes  were  not  included  In  the 
amounts  for  which  the  land  was  sold.  In 
Stockle  V.  Silsbee,  41  Mich.  615,  618,  2  N. 
W.  Rep.  900,  as  to  the  tifle  for  1869,  the 
finding  stated  that  Its  Invalidity  was  based 
In  part  upon  state  and  county  taxes  re- 
turned as  delinquent;  and  this  court  held 
that  the  objections  to  the  state  and  county 
taxes  were  not  plausible,  and  that  it  was 
not  shown  that  any  particular  township, 
school,  or  highway  tax  was  among  those  for 
which  a  sale  was  made.  In  the  same  case 
the  sale  for  1871  was  found  to  have  been 
made  "for  said  state  and  count;  and  other 
taxes,"  and  the  court  say:  "Altbon^  this 
is  a  little  Ind^nite,  It  Is,  perhaps,  to  be  un- 
derstood as  a  statement  that  the  sale  was 
made  for  all  the  taxes  motioned  In  tiie  find- 
ing as  having  been  levied  for  that  year.  This 
would  include  township,  highway,  and  school 
taxes,  as  well  as  those  levied  for  the  state 
and  county."  In  the  present  cases,  we 
think  the  conrt  must  be  understood  as  re- 
ferring to,  and  treating  of,  defects  In  the 
proceedings  to  levy  and  collect  taxes,  which 
were  Included  in  the  term,  "dellnqnent  taxes 
assessed,"  for  which  said  lands  wra«  stdd. 
The  Judgment  must  therefore  be  alBrmed. 
Tlie  other  Justices  concurred. 
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aCOTT  V.  WHBLAN.  Towndiip  TnmiBt. 
<8npc«iu  Gonrt  of  Mtehlfan.    July  26k  U0&>) 
RMnsvuT— Wnir  Lim— PsHaoHAK  Pwmutn 
8bi»d  fob  Taxm. 
Beplerln  tUI  not  lie  for  th«  recorarr  of 
personal  property  seized  by  a  township  trea»- 
arer  for  uie  payment  of  a  tax,  part  of  which  is 
ralid. 

Case  msde  from  drenlt  court.  Baton  cotm- 
tj;  Frank  A.  Hooker,  Jndge. 

Replevin  by  Anson  Scott  against  Elmer  B. 
Whelan  for  the  recovery  of  certain  peisonal 
property  seized  by  defendant,  as  township 
treasurer  <tf  Ghectter,  for  the  payment  of  a 
tax.  Ther«  was  judgment  for  defendant 
Canse  certifled  to  supreme  court  as  a  case 
after  Judgment  for  review.  Affirmed. 

Garry  C.  Fox,  for  plaintlfl.   Hnggett  ft 

Smith,  for  defendant 

McGBATH,  J.  This  Is  replevin  for  per- 
•onal  property  seized  by  the  defendant  a 
township  treasurer,  for  the  paym^t  of  taxes. 
Unoccupied  lands,  the  title  to  a  part  of 
■which  was  held  by  the  son,  by  virtue  of  an 
unrecorded  deed  recently  given  by  the  fa- 
ther, was  assessed  as  one  parcel  to  the  father, 
for  the  general  tax.  After  the  seizure  of  the 
personal  property,  the  father  {complainant 
tierelu)  tendered  to  defendant  his  proportion- 
ate share  of  the  taxes,  giving  a  notice  in  writ- 
ing of  the  description  of  a  parcel  owned  by 
liim,  and  refused  to  pay  the  remaining  tax 
upon  the  parcel  owned  by  his  son,  and,  upon 
refusal  of  defendant  to  accept,  demanded  the 
return  of  the  property  seized;  and,  being  re- 
fused by  defendant  unless  he  would  pay  the 
entire  tax,  the  plaintiff  brought  replevin. 
The  circuit  Judge  held  that  the  authorities 
having  Jurisdiction  to  Impose  an  assessment 
upon  the  plaintiff,  and  the  same  being  In 
part  valid,  replevin  would  not  lie  for  the 
property  seized  by  the  treasurer,  and  gave 
Judgment  against  plaintiff  for  the  amount  of 
the  tax.  The  property  was  seized  for  the 
payment  of  a  tax.  regular  In  form,  and  law- 
ful on  Its  face.  Plaintiff  was  in  no  sense  a 
stranger  to  the  tax.  HIU  t.  Wright  40 
Mich.  229,  13  N.  W.  Rep.  C2& 

The  Judgment  la  afflimed. 

HOOKBR.  a  X,  took  no  part  The  other 
Jiutlces  concurred. 


BTAM  T.  SOCKFORD  INS.  GO. 
<8npmM  Ootnt  of  mscon^.  June  21,  1886.) 

AonOH  OM  IXSUHAITCB  POLICT  —  BVIDBNCB— FOR- 

osav— Waivbh— Niw  Tbial. 
1.  In  an  action  on  an  Insarance  policy,  de- 
feodant  claimed  that  plaintiff  was  not  the 
owner  of  the  premises  on  i^ieh  the  burned 
buildings  were  located.  Plaintiff  clamed  title 
throQgh  a  deed  from  his  wife  made  In  18S4. 
OM,  that  evidence  that  the  printed  blank  on 
whl<di  the  deed  was  written  was  not  printed 
nntU  1888,  and  that  his  wife  died  in  1884. 
syrowted  a  finding  that  the  deed  was  a 
Augwyi 

T.6fiN.w.no.l5 — 66 


2.  A  loss  on  a  poBcj  ooonrred  Aacnst.  18S& 
In  October  the  company  notified  plaintiff  that 
it  denied  all  liability  on  the  policy.  In  Novem- 
ber a  clerk  in  defendant's  office  in  the  usual 
course  of  bn^ess,  notified  plamtiff  that  bis 
premium  note  was  doe,  and  asked  him  to  remit 
which  he  did.  The  company,  by  Its  officers,  at 
ones  offered  ts  rstnm  the  same,  and  notified 
plaintlfl  that  It  was  sobjsct  to  Us  order.  SM, 
not  a  waiver  of  any  defense  to  the  policy. 

3.  Plaintiff,  in  several  trials  on  a  policy  of 
insurance,  had  based  his  claim  to  title  in  the 
property  insured  on  a  dead  alleged  to  have  been 
executed  by  bis  wife,  and,  on  a  final  trial. 
Judgment  was  rendered  against  him,  on  the 

Sound  that  the  deed  was  forged.  He  moved 
r  a  new  trial,  on  the  ground  of  newly-dis- 
covered evidence,  claiming  that  his  brothw 
would  testify  that  there  was  a  genuine  deed 
to  plaintiff,  which  was  lost  and  tnat  the  deed 
used  on  the  trial  was  forged  by  a  magistrate) 
since  deceased.  Hdd,  that  the  motkm  was 
properly  dmled. 

Appeal  from  drenlt  ooort^  Botft  ooouty! 
John  R.  Burnett  Judge. 

Action  by  P.  B.  Ryan  against  the  SodcCord 
Insurance  Company  on  an  insurance  policy. 
Judgment  for  defendant.  Plaintiff  appeals. 
AfiSlrmed. 

The  othCT  facts  folly  appear  In  the  follow- 
ing statement  t^r  LTON,  C.  J.: 

This  action  was  brought  upon  a  policy  of 
bworance  against  loss  by  fire  of  certain 
buildings  and  their  contents,  ^e  policy 
was  issued  by  defwdant  insniance  company 
to  plaintiff,  and  bears  date  Jane  15^  1888. 
The  insured  property  was  bnmed  during  the 
life  of  the  p(^k7,  to  wit,  on  Angast  14,  1888. 
Due  proofs  of  loss  were  made.  The  dtfoid- 
ant  company  having  denied  UaUlity  under 
the  poUcy»  flits  action  was  eommoiced  De- 
cembw  8,  1888.  The  complaint  Is  in  the 
laual  form  of  complAlnts  in  like  actions. 
The  defense  stated  in  the  answer  of  the  In- 
surance company  is  based  upon  the  statement 
of  lOaintlfl,  In  his  written  application  for 
the  insurance,  (a  copy  of  which  Is  Indorsed 
on  the  policy,)  that  he  was  tiie  absolute  own- 
er of  the  pnHoerty  to  be  Insured,  and  upon 
stipnlattcau  bi  the  policy  that  sudt  statement 
should  be  a  warranty  and  part  of  the  policy, 
and  the  pi^cy  should  be  void  If  flie  some 
was  untrue,  or  "If  the  assured  shall  not  be 
flie  sole  and  nnctmdltional  owner  In  fee  of 
eald  pn^my,  both  at  law  and  hi  equity." 
It  la  alleged  In  the  answer  that  such  state- 
ment was  folse,  end  that  the  plaintiff  was 
tuot  the  imcoDdltional  owner  of  the  Insured 
property  in  fee.  On  the  above  Issue,  after 
a  trial  at  the  April  term,  1889.  of  the  cir- 
cuit court  resulting  In  a  disagreement  of 
the  Jury,  trial  was  had  at  the  November 
term.  1889,  which  resulted  In  a  verdict  and 
Judgment  for  plaintiff.  On  appeal  this  court 
reversed  the  Judgment  for  error,  and  re- 
manded the  canse  for  a  new  trlaL  For  a 
history  of  the  case  to  that  time,  see  77  Wis. 
611,  46  N.  W.  Rep.  885.  An  Inaccuracy  is 
found  in  the  report,  which  should  be  cor^ 
rected.  It  is  said  It  was  conceded  that  the 
premisps  upon  which  the  Insured  bolldings 
stood  wero  conveyed  to  Ellen  Ryan,  wife 
of  the  plaintiff,  Aprtl  24,  1884.  The  oonces- 
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rion  Is  that  she  was  the  owner  of  said  prem- 
ises at  that  date,  but  It  la  gathered  from 
the  record  that  the  title  thereto  accrued  In 
1876.  The  cause  was  aga\a  brought  to  trial 
at  the  January  term,  1892,  of  the  circuit 
conrt,  before  Judge  Bemiett,  sitting  for  Judge 
Slebecker,  who  was  disqualifled  to  try  It, 
because  he  had  been  of  counsel  tbereln.  A 
Jury  was  waived.  The  cause  was  tried  and 
determined  on  very  much  the  same  testimony 
as  was  introduced  on  the  former  trial,  at  the 
November  term,  1880.  The  court  found  as 
fact  that  a  certain  alleged  conveyance  of  the 
premises  in  question  by  Ellen  Ryan  to  her 
husband,  the  plaintiff,  dated  April  24,  1884, 
was  never  executed  by  her,  but  Is  a  forgery, 
and  conveyed  no  title  to  plaintiff,  and  that 
plalntiCT  was  not  then  or  at  any  other  time 
the  owner  of  the  premises  of  which  the  In- 
sured buildings  were  part  and  parcel.  Such 
alleged  ocmveyance  Is  claimed  to  have  been 
burned  with  the  insured  property,  and  the 
only  proof  of  any  conveyance  by  Ellen  Ryan 
to  the  plalntifT  was  the  record  made  July  13, 
1888,  of  the  alleged  deed  of  Apill  24.  1884. 
Ellen  Ryan  died  September  21,  1884.  Upon 
such  finding.  Judgment  for  defendant  insur- 
ance company,  dismissing  the  complaint,  was 
ordered  and  ^tered.  May  2G,  1S92.  A  mo- 
tion for  a  new  trial  was  filed  In  March, 
1S82,  probably  after  the  court  had  omlly 
tianounced  its  decision  and  judgment,  but  it 
does  not  appear  that  the  coort  ruled  dlrectiy 
upon  it  On  July  11,  1892,  a  motion  for  a 
new  trial  for  newly-discovered  erldence, 
Imsed  chiefly  upon  an  affidavit  of  Thomas 
H.  Ryan,  a  brother  of  plaintiff,  was  submit- 
ted. The  conrt  denied  the  motion.  Flalntlfl 
lias  taken  two  ai^eals  to  this  court,— one 
tram  the  judgment  dlsmtBslng  his  complaint, 
and  the  oilier  trcmi  the  order  doiylng  his 
motion  for  a  new  trial  for  newly-dlsoorered 
evidence.  A  sufficient  statement  of  the  tes- 
timony will  be  fonnd  In  the  opinion. 

Bashford,  O'Connor  &  Polleys,  for  appe- 
lant H.  W.  Chynoweth,  for  respradent 

LTON,  a  J.,  (after  stating  the  facts.)  L 
Tlie  appeal  from  the  jad^ent  vrUl  first  be 
considered.  The  Judgment  Is  attacked  upon 
three  grounds:  (1)  For  Insufficiency  of  proof; 
<2)  tor  erroneous  mllngs  on  objections  to  the 
admission  ef  testimony;  and  <S)  for  an  al- 
leged waiver  1^  the  insnrance  eompsny  of  its 
defense  to  the  action.  These  several  grounds 
asdgned  for  a  revranal  of  tlie  judgment  will 
be  comddered  in  their  order. 

1.  Does  the  testimony  support  the  findings 
and  judgment?  It  is  midl^Hited  fliat  until 
Apxfl  24,  1884,  Uie  plaintiff  was  not  the  ownr 
er  of  the  prendses  of  which  the  Insored  build- 
ings were  part  and  parcel,  but  the  title  In 
fee  thereto  was  in  his  wife,  who  died.  In- 
testate, In  Septemberx>f  the  same  year,  leav- 
ing surviving  her  several  children,  the  issne 
of  th^  marriage.  The  ccmtaitlon  at  plaintiff 
on  aU  the  trials  was  that  on  April  24^  1884, 


bis  wife  conveyed  sntdt  premises  to  him  by 
deed  duly  executed  and  delivered.  Unless 
she  did  so  at  that  time,  plaintiff  was  never 
the  owner  of  the  insured  boildlngs,  and  the 
policy  In  suit  1^  Its  temu  Is  null  and  void, 
because  of  the  warranty,  therein  that  he 
was  the  absolute  owner  thereof,  and  the 
stipulation  that.  If  he  was  not  the  sole  and 
unconditional  owim  thereof  in  fee,  both  at 
law  and  in  equity,  the  policy  should  be  void. 
No  claim  was  made  on  ^tber  trial  that  Mrs. 
Ryan  ever  executed  to  plaintiff  any  convey- 
ance of  the  premises  other  than  that  re- 
corded July  13.  188a  The  instrument  thus 
recorded  was  lost;  probably  was  burned  in  the 
fire  which  destroyed  the  Insured  bulldlnga. 
The  record  thereof  was  read  in  evidence  on 
the  triaL  Much  testimony  was  given  on  the 
trial  tending  to  show  that  Mrs.  Ryan  exe- 
cuted the  instrument  In  question  in  April. 
1884.  Her  acknowledgement  thereof  pur- 
ports to  have  been  taken  and  certified  by  Ira 
P.  Bacon,  Esq.,  a  Justice  of  the  peace.  Ba*- 
con  died  some  time  during  the  winter  of 
1887-88.  On  the  part  of  the  insurance  com- 
pany it  was  sattsfactorlly  proved  that  the 
Instrument  recorded  July  13,  18SS,  purport- 
ing to  have  been  executed  April  24,  1884,  by 
Mrs.  Ryan,  was  a  printed  blank  deed,  filled 
up  In  writing,  and  that  such  blank  deed  was 
printed  by  M.  J.  Cantwell,  of  Madison,  and 
bad  printed  upon  it  Mr.  Cantwell's  business 
card.  It  was  also  satisfactorily,  almost  con< 
dusively.  proved  that  such  blaiik  deed  was 
not  printed  until  the  spring  of  1887.  or  later, 
and  hence  the  Instrument  had  no  existence 
b^re  that  thne^  and  could  not  have  been  ex- 
ecuted by  Mrs.  Ryan,  who  died  In  Septem- 
ber, 1884.  On  this  testimony  the  circuit  court 
found  that  the  alleged  deed,  upon  whlcb 
alone  the  plaintiff  rested  his  claim  of  titie  to 
the  Insured  property,  was  a  forgery, 
finding  Is  fully  supported  by  the  proofs,  and 
we  are  unable  to  conceive  any  admlsdblG 
theory  of  the  case  which  wUl  support  dif- 
ferent findings.  We  cannot,  therefore,  re- 
verse the  Judgment  for  insuffidency  of  proof. 

2.  Against  objections  by  plaintiff,  dlate- 
ments  made  by  Mrs.  Ryan  to  her  dau^ta-r 
on  April  25.  1884,  to  the  ^ect  Oiat  she  ex- 
ecuted the  deed,  and  her  reasons  for  doing 
so.  were  excluded;  and  testbnimy  was  ad- 
nUtted  to  show  that  Justice  Bactm,  whose 
name  does  not  appear  as  an  attesting  wit- 
ness to  the  instroment  In  question,  attested 
other  deeds  odtnoirtedged  before  talm  lUMmt 
the  same  time,  and  Uiat  witnesses  oaDed  <m 
behalf  of  the  Insorance  company  were  al- 
lowed to  testify  to  the  geumil  repntatttm  lor 
truth  and  veracity  of  one  of  plaintiff's  wit- 
neeaws  a  place  15  miles  distant  from  his 
reddencfe  The  above  mllngs  are  Incoue- 
qnentlal,  and,  If  erroneous,  are  Insufficiettt 
to  work  a  rev«sal  of  the  judgment  Strike 
out  the  testimony  recdved  under  obJecti<Hi, 
and  assome  the  dau^ter  would  have  testi- 
fied that,  on  the  day  after  the  deed  from 
Mrs.  Byan  to  jrtalntiff  poiports  to  have  been 
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erecated,  Mrs.  Ryan  tcAA  her  dan^ter  she 
executed  It,  and  gave  the  most  aatlafactory 
reasons  for  doing  so;  still  the  proof  Is  OTer- 
■whelndng  that  the  InatnAnent  recorded  in 
the  reglster'a  office,  Jnly  13,  iSBS,  and  on 
which  alone  the  plninmy  rested  his  claim  of 
title  to  the  premises  In  question,  was  a. 
forged  Instrument,  and  the  title  never  Tested 
In  plalntUI  by  vlrtne  thereof,  but  descmded 
to  the  iuSn  of  Mrs.  Ryan  at  her  deceosa 
Hence  the  challenged  rulings.  In  any  view 
of  the  cose,  are  not  fatal  to  the  judgment 

3.  As  to  the  silked  waiver  tiy  the  insuiv 
auce  company  of  Its  defense  to  the  action. 
Under  date  of  October  4,  1888,  the  company 
notified  plalntUT,  by  letter,  that  it  denied  all 
liability  on  the  polli^r,  and  at  the  same  time 
returned  to  him  his  proofs  of  loss.  In  No- 
vemtier,  1888,  a  clerlL  of  the  company,  in  the 
usual  course  of  the  business  of  the  office  In 
which  he  was  employed,  but  without  the  di- 
rection or  Imowledge  of  any  respondble  of- 
ficer or  agent  of  the  company,  sent  pkdntifr 
a  notice  that  his  premium  note  for  $1&35 
would  become  due  December  1,  18S8,  and 
asking  liim  to  remit  the  amount  before  No- 
vember 20th,  and  authorizing  him,  If  he  did 
so,  to  retain  25  cents.  After  Novemljer  20th 
plalntlfF  remitted  the  amount  of  liis  note  to 
the  company.  The  company,  by  its  officers, 
at  once  offered  to  return  sucb  money  to 
plaintiff,  and  notified  hla  attorney  of  the 
fact,  and  where  the  mon^  was  depoGdted, 
subject  to  the  plaintiff's  or  their  order. 
Plaintiff  lias  not  accepted  the  money  thus 
offered  to  be  returned  to  him.  Tlie  testi- 
mony idearly  shows  that  the  sending  of  snch 
notice  was  a  pure  mistahe,  made  by  one 
having  no  sufficient  knowledge  of  the  facts; 
that  It  was  entirely  unauthorized  by  any  per- 
son having  anthorlty  to  bind  the  company; 
and  that  It  was  r^ndlated  by  the  company, 
and  the  money  thus  sent  by  plaintiff  was  at 
once  tendered  to  him  after  the  mistake  was 
discovered,  and  before  the  plaintiff  could 
posdbly  have  t>een  prejudiced  thereby.  In 
the  foregoing  transacUons  we  And  no  ele- 
meA  of  an  estoppel,  or  any  valid  waiver  by 
the  insurance  company  of  Its  defense  to  the 
policy.  We  are  aware  of  no  case  which 
enforces  a  waiver  under  such  drcumetauces. 
The  case  of  Dohiantry  v.  Insurance  Co.,  63 
N.  W.  Rep.  44S,  83  Wis.  181.  cited  and  re- 
lied upon  by  counsel  for  plaintiff,  entlr^ 
falls  to  support  their  portion.  In  that  case 
the  acts  which  were  held  to  operate  as  a 
waiver  of  the  forfeiture  of  the  policy  there 
In  suit  were  the  acts  of  the  board  of  direct- 
oni  and  authorized  officers  of  the  company, 
done  with  full  imowledge  of  all  the  facts. 
The  difference  in  the  two  cases  Is  radical 
and  controlling.  This  case  is  not  ruled  by 
the  Dohiantry  Case.  We  conclude  that,  on 
the  appeal  under  consideration,  the  Judg- 
ment  of  the  circuit  court  must  be  affirmed. 

II.  We  are  now  to  determine  the  appeal 
from  ttie  order  overruling  plaintiff's  motion 
to  vacate  tiie  Judgment,  and  for  a  new  trial. 


for  alleged  newly-discovered  evidence.  The 
contention  of  plaintiff  on  the  several  trials 
of  t;he  action,  and  on  the  former  appeal  to 
this  court,  was  that  he  obtained  title  to  flie 
premises  of  which  the  Insored  buildings  were 
part  and  parcel  under  the  conveyance  from 
his  wife  recorded  July  13, 18S8,  and  the  only 
general  aoestlon  litigated  on  those  trials  was 
whether  that  Instnunent  was  executed  by 
Mr&  Ryan,  or  was  a  forged  Instrument.  All 
other  questions  were  subsidiary  thereto.  The 
affidavit  of  Thomas  H.  Ryan,  submitted  in 
support  of  the  motion  for  a  new  trial.  If 
true,  shows  condui^vely  (and  the  plaintiff 
now  admits)  that  the  Instrument  thus  re- 
corded was  forged  by  Ira  P.  Bacon  in  18S7. 
to  the  knowledge  of  Thomas  U.  Ryan,  and 
by  the  latter  was  uttered  as  true  by  placing 
it  where  it  probably  would  be  accepted  and 
acted  upon  as  a  genuine  document  We  do 
not  say  that  these  transactions  constitute 
the  legal  offenses  of  forging  a  deed,  and  of 
uttering  it  as  true,  for  it  may  be  doubtful 
whether  the  Intent  to  injure  or  defraud  any 
one,  which  is  an  essential  ingredient  In  those 
crimes,  was  present  Rev.  St  K  4454.  4455. 
Xet,  on  the  principle  tlrnt  a  person  must  be 
presumed  to  Intend  the  natural  and  reason- 
able consequences  of  his  acts,  those  trans- 
actions on  the  part  of  Thomas  H.  Ryan  and 
Bacon,  as  detailed  by  the  former,  come  un- 
pleasantly near  constituting  those  crimes  as 
defined  in  the  statute,  for  there  is  apparent 
good  reasons  for  saying  tbat  the  natural 
tendency  of  those  transactions  would  be  to 
defraud  the  children  and  heirs  of  Mrs.  Ryan 
of  their  Inheritance  from  their  mother,  as 
well  as  to  defraud  the  insurance  company. 
But.  however  that  may  be,  those  transac- 
tions, conddered  from  a  moral  standpoint 
alone,  involve  tiu>pitude  on  the  part  of  the 
actors  therein,  and  seriously  impair  the  cred- 
IbUlty  of  Thomas  H.  Ityan,  who  deposes 
thereto.  There  is  another  feature  in  the 
affidavits  In  support  of  the  motion  for  a  new 
trial  whidi  is  worthy  of  notice.  Plaintiff 
testified  that  he  retained  the  deed  of  April 
24,  1884,  In  his  possesEdon  until  after  the 
death  of  his  wife,  five  months  later,  when 
he  left  it  with  his  brother  Edward  J.  Ryan, 
for  safekeeping;  that  about  a  year  and  a 
half  before  recording  it— that  Is,  early  in 
1887,— he  obtained  the  deed  from  Edward, 
and  placed  It  with  other  papers  in  the  safe 
of  Mr.  Lynch,  in  Madison,  where  it  re- 
mained until  he  took  It  to  the  register's  of- 
fice for  record,  July  13,  1888;  and  that  he 
took  it  from  tliat  office  after  It  was  recorded, 
and  kept  It  until  It  was  lost  or  burned. 
Thomas  H.  Ryan,  in  his  affidavit  fixes  the 
date  of  finding  the  mutilated  deed  at  the 
residence  of  his  brother  Edward  late  in  the 
summer  or  early  in  the  fail  of  1887.  At 
that  time,  according  to  plaintiff's  testimony, 
the  deed  was  in  Lynch's  safe,  in  Madison, 
Instead  of  Edward  J.  Ryan's  residence,  in 
Waunokee,  15  miles  distant  from  Madison. 
But  this  very  significant  discrepancy  Is  read- 
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fly  disposed  of  In  an  affidavit  of  plalntUF 
that  he  was  mistaken  in  his  testimony,  and 
tbat  It  was  condderably  later  In  the  year 
before  be  withdrew  the  deed  from  Bdmrd, 
and  d^>08lted  It  with  Liyndi.  An  affidavit 
of  Mr.  LynCh  was  also  read  on  the  bearing 
of  tbe  moti(Hi  for  a  new  trial,  to  the  effect 
that  plaintiff  left  some  papen  with  him  for 
aafekeeplng  some  time  after  June,  1887.  He 
also  states  that,  as  he  Is  informed  and  verily 
believes,  among  these  papers  there  was  a 
deed  from  Ellen  Ryan  to  plaintiff,  bat  be 
abstelna  from  saying  tiiat  be  ever  read  or 
■aw  any  soch  deed,  or  has  any  personal 
knowledge  fluit  any  snch  deed  ever  existed. 
It  may  farther  be  observed  ISiat  the  fair 
Inference  from  plaintiff's  testimony  la  13iat  he 
kept  Hie  alleged  deed  off  tbe  records  to  pre- 
Tott  a  creditor  who  had  recovered  a  large 
Judgment  against  him  from  attempting  to 
collect  the  same  ont  of  the  land.  Thus,  im 
the  motitm  for  a  new  trial  tor  newly-discov- 
ered evldKice,  tlie  ease  presents  the  fcdlow- 
Ing  featmrea:  (1)  Tbe  ^olntlff  prosecuted 
the  ease  vlgorondy  for  more  than  three 
years  throng  Oiree  trials  In  the  drcnlt 
court,  and  one  appeal  to  this  court,  on  the 
sole  tiieory  that  tbe  orl^al  of  the  deed  r^ 
corded  July  18,  1888,  was  a  genuine  cMivey- 
ance  by  his  wife  to  him  of  the  premises  iq>on 
whb^  the  insured  buildings  stood,  and  tbe 
insunmce  company  d^!«ided  the  action  at 
great  exp«ise.  on  the  sole  ground  that  such 
instroment  was  not  the  deed  of  Mrs.  Ryan, 
but  was  a  forgery.  This  motion  for  a  new 
trial  admits  that  the  company  was  tlgbt, 
and  that  the  instrument  was  forged.  The 
plaintiff  now  desires  to  change  bis  ground, 
and  to  be  allowed  farther  to  prosecute  the 
action,  on  the  new  theory  that,  another 
instrument,  nevrar  recorded,  and  now  lost 
or  destroyed,  Mrs.  Ilyan  ccmveyed  snch 
premises  to  bim.  This,  of  course.  Is  a  radical 
change  of  the  grounds  of  action,  whldi  is 
not  flavored  by  the  courts,  espedally  after 
the  action  has  been  long  pending.  (2)  The 
doubt  and  uncertainty  whether  the  Instm- 
ment  last  above  mentioned  ever  existed  is 
caused  by  the  failure  of  plaintiff  (If  he  evw 
bad  It)  to  record  the  same,  and  the  reason 
which  he  gives  for  such  failure  is  that  he 
thereby  intended  to  «>nceal  his  ownerslilp 
of  the  property  to  prevent  his  creditor  from 
c<^lectlng  a  Judgment  against  him.  The  mo- 
tive was  a  fraudulent  one,  and  meets  with 
no  favor  In  the  law.  (3)  According  to  his 
own  showing,  plaintiff  had  control  of  the 
alleged  substituted  Instmment,  and  had  It 
in  his  actual  possesion  several  times,  the 
first  time  soon  after  such  substitution.  He 
mnst  be  presumed  to  have  known  the  hand- 
writing of  his  late  wife,  and  of  his  brotiier, 
whose  name  appeared  as  a  witness  to  the 
Instrument.  A  glance  at  th^  alleged  sig- 
natures would  have  disclosed  to  him  that 
they  were  not  genuine.  But,  important  as 
tbe  Instrument  was  to  him,  carefully  as  he 
had  preserred  lt»  and  goar^d  die  secret  of 


its  exlatatce,  he  did  not  bestow  that  gOanca 
upon  it  In  this  there  Is  a  d^ree  of  ladies 
which,  under  the  j)ecullar  circumstances  of 
this  case,  tbe  court  will  not  entirely  disre- 
gard, bat  will  give  It  due  wel^t  In  AtteT' 
mining  whether  a  new  trial  should  be  grant- 
ed or  denied.  The  person  by  whom  It  is 
proposed  to  ^ve  the  sobstttadon  of  tho 
forged  deed  tor  the  allured  gexralne  tme  is 
self4mpeadied.  He  admits  his  roltmtary 
connection  with  and  participation  In  the 
ftaod,  if  not  crime,  to  whldi  he  proposes  to 
testify,  and  thus  greatly  weakens.  If  he  does 
not  destn^,  flie  probative  fbrce  ot  bis  testl- 
mc«y.  (6)  Hie  newly-dlsoovered  testlnumy 
diaigea  a  msgtstrate,  rinee  deceased,  witti  a 
gross  fraud.  If  not  crime,  committed  by  him 
wifluntt  appar»t  motive.  It  is  too  late  for 
blm  to  make  any  defense  to  the  chazge,  and 
the  opportunity  to  Uacken  bis  memory 
should  not  be  granted  ll^tly  in  a  case 
^ere,  as  here,  tte  court  has  any  discretion 
to  prevent  tt.  (0)  A  Joiy  was  waived  In  the 
ease,  and  Judge  Bennett,  before  wbom  it 
was  tried,  was  required  to  determine  the 
facts  established  by  the  testimony.  The  de- 
nial of  th»  motion  fbr  a  new  trial  Is  equiva- 
lent to  a  rnllng  Uiat  ttke  alleged  newly-dls- 
oovered evidence  would  not  change  the  re- 
sult were  a  new  trial  granted.  After  a  eare- 
fnl  examination  of  all  the  testimony,  and  up- 
on doe  cuisldaatlon  thereof,  and  of  all  the 
reasmiable  probaUlities  of  tlie  case,  we  are 
constrained  to  say  that,  bad  Thomas  H. 
Ryan  testlfled  as  a  witness  npcm  the  trial 
to  the  statemCTts  contained  In  Us  affidavit, 
and  had  the  court  refosed  to  find  Ibat  Mn. 
Ryan  ever  conveyed  the  premises  to  ques- 
tltm  to  her  husband,  we  could  not,  as  at 
presrait  advised,  hold  that  snch  refusal  was 
emH*;  hence  we  are  of  the  opinion  that  the 
alleged  newly-dlacovered  evidence  would  not 
probably  change  the  result  were  a  new  trial 
granted.  Grace  v.  McArthur,  76  WU.  641, 
45  N.  W.  Rep.  518.  If  there  Is  a  case  in  the 
books  in  which  a  new  trial  has  been  granted 
where  so  many  and  so  persuasive  reasons  com- 
bined to  prompt  the  court  to  deny  It,  we  flav« 
failed  to  And  It.  Oertainly,  no  such  ease  has 
bem  <dted  by  the  learned  counsel  for  plain- 
tiff. We  conclude  that  tbe  court  properly 
denied  the  motion  for  a  new  trial,  and  that 
the  order  in  tliat  behalf  should  not  be  dls- 
turbed.  Order  affirmed. 


DRUMMOND  v.  CITY  OP  BAU  COiAIRBL 
(SnpT«me  Coort  of  Wisconsin.  Jane  21,  180&.) 

Stbbst  G-radbs— TTNLAwruL  Chanoss— Fiuiie 
CuiHS— Pleadino  Damaobs. 
1.  Plaintiff  filed  with  the  clerk  of  defend- 
ant city  a  claim  readinjr,  **For  damage  eansed 
br  change  of  grade,  fljw."    On  Its  being  dis- 
allowed,   an    appeal   was   taken,  whereapon 

[tlaindff  filed  a  complaint  for  damages  for  nn- 
awful  change  of  grade.  Beld,  that  the  caose 
of  action  had  not  oeen  changed  from  a  claim 
for  damages  for  a  lawful  change  of  grade  to 
danuges  for  an  unlawful  ^t*>«»g». 
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2.  For  an  unlawful  chanife  of  street  grade 
a  city  is  Itable  to  an  abnttm^  owner  for  all 
daniAges  natoAlIy  resultinR  tberefrom,  acalnst 
which  it  cannot  offset  appreciation  in  Tame  of 
the  property,  tn  commou  with  other  property 
In  the  locality,  earned  by  the  change. 

Appeal  from  drcoit  court,  Ean  Claire  coun- 
ty; J.  K.  Parish,  Judge. 

Action  by  David  Drummond  against  the 
city  of  Eau  CliOre.  Judgment  tOK  defoidaiit. 
PlaJntiet  appeals.  Reversed. 

'Hie  other  tacts  folly  appear  1b  the  follow- 
ing statement  by  CASSODAT,  J.: 

It  appeals  from  the  record  that  March  19, 
1S90,  the  plalntifr  filed  with  the  dty  derk  of 
said  defendant,  for  the  action  of  its  common 
council  thereon,  his  claim  for  damages  caused 
by  the  change  of  grade  in  frmt  ot  his  prem- 
laes.  In  the  sum  of  ¥1,S00.  That  thereaftw 
said  claim  was,  by  the  common  council,  re- 
ferred to  Itsjudlclory  committee,  April  2, 1800, 
and  on  the  same  day  said  committee  reported 
said  claim  back  to  said  council,  with  the  rec- 
oramendatlon  that  the  same  be  disallowed. 
That  thereupon,  and  on  the  same  day,  the  said 
common  council  took  final  action  on  said 
dalm,  and  disallowed  the  same,  and  each 
and  er^  part  thereof.  That  April  18,  1890, 
the  said  plaintiff  duly  appealed  therefrom  to 
the  drcult  court  for  Eau  Claire  county. 
That  thereupon,  and  while  the  cause  was  so 
pending  in  said  circuit  court,  the  parties 
thereto  stipulated  and  agreed,  In  writing, 
that  an  issue  be  formed  therein  by  the  plaln- 
tifF  serving  and  filing  his  complaint  therein 
within  20  days  thweafter,  and  by  the  de- 
fendimt  serving  and  filing  its  answer  or  de- 
murrer thereto  within  20  days  thereafter. 
That  thereupon,  and  within  the  time  named, 
the  plnlntlCC  filed  and  served  his  complaint  In 
said  action,  setting  out,  in  effect,  hla  owner- 
ship to  the  premises  described,  and  which 
premises  fronted  north  on  Bridge  street,  and 
west  on  Secmd  av^ne.  In  said  city;  that 
during  1880  the  said  dty,  by  its  common 
council,  by  ordinance  duly  approved  and  pub- 
lished, duly  established  the  grade  on  said 
streets,  and  which  bad  for  a  long  time  pre- 
viously been  duly  established  as  such  grade; 
that  the  plalntlfTs  buildings  were  erected 
with  reference  to  such  grade  so  established; 
that  In  March,  1886,  by  proper  proceedings, 
said  grade  was  re-established  on  said  Bridge 
street  and  said  Second  avenue.  In  front  of 
the  plaintiff's  said  premises,  In  accordance 
with  the  grade  theretofore  existing  and  es- 
tablished; that  in  Mardi,  April,  and  June, 
1880,  the  said  dty  attempted  to  change  the 
grade  so  previously  established  In  front  of 
the  plaintiff's  said  premises,  and  states  the 
several  particulars  wherdn  It  failed  to  com- 
ply with  the  charter  of  said  dty;  that  during 
the  fall  of  1889  the  defendant  filled  up  and 
graded  said  street,  in  front  of  and  adjoining 
the  plaintiff's  premises,  to  a  height  of  about 
five  feet  and  nine  Inches  above  the  former 
level  of  said  street,  as  theretofore  estab* 
Uahed  in  Ifflft  ■nrt  Js^sbOiUslied  In  1886^  hot 


which  fining  was  without  authority  In  the 
charter;  that  the  effect  of  the  raising  of 
sold  grade  had  been  to  make  the  floor  of  said 
building  abont  five  feet  below  the  said  street, 
and  therelQr  greatly  damage  and  Injure  the 
plaintiff,  and  lessen  the  value  of  his  proper- 
ty;  that  the  plaintiff  was  thereby  obliged  to 
incur  large  expense  in  raising  his  buUdtogs, 
^mfi  fliTing  up  htiT  land  flsd  the  basement  cfi 
his  buildings,  so  as  to  make  said  i»remlsea 
conform  to  such  new  and  unauthorized  grade, 
and  that  the  idalntUt  had  ther^y  been  dam- 
aged in  the  sum  of  $1,&00;  that  the  claim 
therefor  had  been  presented,  filed,  and  dis- 
allowed by  the  common  council,  as  mentl(m- 
ed,  and  the  plaintiff  appealed  therefrom,  as 
mentioned,  wherefore  he  demanded  Judg- 
ment for  the  amount  of  said  dalm.  with  In- 
terest To  that  complaint  the  defendant  do- 
murred  on  the  ground  that  the  same  did  not 
state  a  cause  of  action,  which  demurer  was 
overruled  by  the  trial  oaart,  and  the  order 
overruling  the  same  was  affirmed  by  this 
court  79  Wis.  97,  48  N.  W.  Rep.  244.  Upon 
said  cause  being  remanded  to  the  circuit 
court  the  defendant  answered,  by  way  of 
admissions  and  denials,  and  alleged  that  the 
plaintiff  did  not  file  his  claim,  or  any  dalm, 
for  the  cause  of  action  or  Injury  set  fM-th  in 
the  complaint,  and  denied  that  the  claim  so 
filed  and  disallowed  was  for  the  cause  of  ac- 
tion or  Injury  set  forth  In  the  complaint  and 
attempted  to  Jnstlfy  such  change  of  grade  In 
the  months  of  March,  April,  and  June.  1889. 
At  the  dose  of  the  trial  of  the  issue  so 
formed  by  said  answer  the  jury  returned  a 
verdict  hi  favor  of  the  defendant,  and 
against  the  plaintiff.  From  the  Judgment 
tered  thereon  the  plaintiff  brings  this  appeal. 

Wtckham  &  Farr,  for  a^ellant  L.  A. 
DooUttle,  for  re^ondent 

GASSODAY,  J.,  (after  stating  the  facts.) 
The  defendant  seeks  to  Justify  the  Judgment 
on  the  ground  that  the  dalm  filed  by  the 
plaintiff  with  the  dty  deric  for  the  action  of 
the  common  council  was  for  damages  by  rea- 
son of  the  lawful  change  of  grade  In  front  of 
the  plalntifTs  premises,  whereas  the  com- 
plaint based  upon  such  claim,  served  and 
filed  after  the  cause  was  appealed  to  the 
cdrcuit  court.  Is  for  damages  by  reason  of 
the  unlawful  change  of  such  grade;  and  In 
support  of  his  contention  he  reUes  upon 
Smith  T.  City  of  Eau  Claire,  (Wis.)  53  N.  W. 
Rep.  744.  In  that  case  the  dalm  filed  stated 
the  facts  In  detail,  and  dearly  showed  that 
the  damage  claimed  was  for  a  lawful  change 
of  grade;  and  it  was  merely  held  that  the 
plaintiff  could  not.  on  appeal,  change  his 
cause  of  action  by  claiming  damage  for  an 
unlawful  change  of  grade.  In  the  case  at 
bar  the  dalm  filed  was  general;  being, 
slmi^y,  "For  damage  caused  by  change  of 
grade,  $1,600."  It  did  not  ex&x  descrllie  the 
plaintiff's  praises.  Bat  it  does  not  appear 
that  the  plaintiff  had  any  other  premises  to 


Digitized  by  Google 


1030 


NOBTHWESTERN  EEPORTEB,  Vol.  55. 


be  affected  hf  each  change  of  grade,  ^tmI  the 
oommon  council  aoted  ppon  it,  and  disal- 
lowed It,  without  regard  to  its  informality; 
and  then.  In  ttie  stipulation  between  the  par- 
ties for  formal  pleadings,  such  filing,  disal- 
lowance, and  appeal  are  recited,  and  it  Is 
tberein  stated  that  the  plaintiff  claims  "dam- 
ages of  said  dty  for  chaiiging  the  grade  of 
Bridge  street,  a  certain  hie^way  of  said  dty 
in  front  of  the  premises  of  said  plaintiff," 
therein  described.  The  c<Hnplaint  filed  and 
served  In  pursuance  of  that  stLpnlation  was 
expressly  based  upon  that  claim,  and  the 
snfflclency  of  that  complaint  was  sustained 
on  demnrrer  by  the  trial  court,  and  the  order 
sustaining  the  same  was  affirmed  by  this 
court  TO  Wis.  97,  48  N.  W.  Bep.  244.  8u<ai 
being  the  state  of  the  record,  we  cannot  hold 
that  the  complaint  falls  to  state  a  cause  of 
Bctl(m,  nor  that  the  claim  filed  was  Insnffl- 
cient  to  sustain  the  action. 

2.  It  seems  to  be  conceded  that  the  at- 
tempt to  re-establish  tibe  grade  of  the  street 
in  question  was  aborttve,  and  that  the  rais- 
ing of  the  same  seTeral  feet  In  frtmt  of  the 
plaintlfira  premises  was  without  any  lawful 
authority.  Tills  being  so,  it  Is  manifest  that 
the  plaintiff  is  entitled  to  recover  any  dam- 
ages sustained  by  reason  of  such  trespass  up- 
on, and  injury  to,  his  premises.  Crossett  t. 
City  of  JanesTiUe,  28  Wis.  420:  Hamilton  v. 
City  of  P'ond  du  Lac,  40  Wis.  47;  Dore  v. 
City  of  Milwaukee,  42  Wis.  108;  Melnzer  t. 
City  of  Racine,  68  Wis.  241,  32  N.  W.  Rep. 
139;  Id.,  70  Wis.  561,  38  N.  W.  Rep.  260;  Id., 
74  Wis.  100.  42  N.  W.  Rep.  230;  Addy  v.  City 
of  Janesville,  70  Wis.  401.  36  N.  W.  Hep.  931; 
Drummond  v.  City  of  Eau  Claire,  79  Wis. 
97,  48  N.  W.  Rep.  244.  The  Important  ques- 
tion for  determination  Is  the  measure  of  suc^ 
damages.  In  Crossett  t.  City  of  Janesville, 
supra,  the  trial  court  charged  the  Jury  that 
the  plaintiff  was  entitled  to  recover  "for  all 
the  direct  and  prdjMmate  damages  to  her 
premises,  caused  by  the  grading  in  questitm," 
and  "that  the  measure  of  the  plaintiff's  dam< 
ages  was  the  actual  depredation  In  the  value 
of  her  lots  reastm  of  the  grading  having 
been  done  at  the  time  and  in  the  manner  It 
was  dime.**  The  correctness  of  the  charge, 
howerer,  was  not  fdiallenged  upon  sucb 
ground,  but  was  assumed  by  this  ooort  The 
same  is  tme  with  respect  to  Melnzer  t.  Qty 
of  Racine,  supra,  where  the  charge  was  sub- 
stantially the  same.  In  Addy  t.  City  of 
Janesville,  70  Wis.  401,  SS  N.  W.  Bep.  S31, 
It  was  held.  In  effect,  that,  "where  a  dty,  by 
unlawfully  raising  a  street  above  the  estab- 
Bsbed  grade,  causes  muface  water  to  flow 
w  accumulate  upon  an  abnttli^  lot,  tt  la  lia- 
ble to  file  lot  owner  for  the  Injury  ooca- 
doned  thereby;"  that,  under  a  oxnplalnt  al- 
legli^  such  onlawfnl  raising  ot  the  street, 
it  was  competent  to  prove  "the  Insoffidency 
(tf  a  culvert  by  which  such  water  might 
have  been  conducted  airay"  from  the  plaln- 
tUTs  lots.  It  was  th^  contended  that  the 
dty  waa  not  liable  for  anch  consequentlAl 


damages  from  mere  surface  water  by  rea- 
son of  such  change  of  grade,  and  numerous 
cases  In  this  court  were  cited  In  support  of 
such  contention.  In  answer  to  such  conten- 
tion. Cole,  O.  J.,  speaking  for  the  court,  tliere 
said:' "These  cases  are  inaivUcable  to  the 
present,  for  the  obvious  reason  that  here  the 
oommon  coundl  had  no  authority  to  change 
the  grade  without  taking  the  steps  prescribed 
by  the  diarter  to  give  Oiem  power  so  to  do." 
The  trial  court,  in  that  case,  charged  the 
Jury  "that  the  dty  had  shown  no  authority 
whatever  for  raising  the  grades  and  If  such 
raising  of  tlie  grade,  without  suffident  cul- 
verts or  gutters  to  carry  off  the  waters  as 
rapidly  as  they  were  carried  off  before,  pro- 
duced injury  to  the  plaintiff,  the  raising 
was,  as  to  her,  unlawful;  and  if  done  by  the 
dty,  or  If  the  dty  ratified  the  raldng  of  tlie 
grade  after  it  was  done,  paying  for  the 
work,  the  dty  was  Uable  to  her  for  all  dam- 
ages which  naturally  resulted  from  the  rals- 
Ing  of  the  grade,  with  Its  insuffident  gutters 
or  culverts  to  conduct  the  waters  as  rapidly 
as  they  flowed  off  before  the  grade  was 
raised."  An  exception  to  this  portltm  of  the 
charge  was  there  overruled.  That  case  was 
cited  approvingly  by  Mr.  Justice  Orton  when 
the  case  at  bar  was  hereon  the  former  appeal; 
and  he  there  said.  In  effect,  that  as  the  grad- 
ing was  done  without  aufliority,  and  unlaw- 
fully, the  dty  was  "liable  to  the  plaintiff 
for  such  damages  as  he  had  suffered,  which 
were  caused  by  It"  79  Wis.  102,  48  N.  W. 
Rep.  244.  Such  are  the  adjudications  of  this 
court  In  respect  to  the  measure  of  damages 
In  cases  where  the  regrade  was  done  with- 
out authority  of  law.  On  the  other  hand, 
this  court  has.  In  effect,  frequently  held  that 
where  a  change  of  grade  in  a  street  is  made 
under  authority  of  law,  and  with  due  care,  the 
municipality  Is  not  llatAe  fbr  consequential 
Injury  to  abutting  lots,  unless  made  so  by 
statute  or  the  amstltution.  Smith  v.  City 
of  Eau  Claire.  78  Wis.  467,  47  N.  W.  Rep. 
830;  Walilch  v.  Manitowoc  S7  Wis.  9,  14  N. 
W.  Rep.  812;  Harrison  v.  Board,  Bl  Wis. 
662-665,  8  N.  W.  Rep.  731;  l^son  v.  City 
of  MUwankee,  60  Wis.  78,  6  N.  W.  Bep.  014. 
Fr^ieh  r.  City  of  Milwaukee,  49  Wis.  684^ 
6  N.  W.  Bep.  244;  Stadler  v.  Gitr  of  Mil- 
waukee, 34  Wis.  96;  Stowdl  v.  aty  of  Ma- 
waukee.  31  Wis.  623;  Chnrdi  v.  CSty  of  BIll- 
wankee,  Id.  612.  In  the  case  at  bar  the 
trial  court,  In  charging  the  Jury,  apparently 
f<dlowed  ttie  role  ot  law  laid  down  in  th& 
case  laat  otted.  The  provision  o£  ttie  dty 
dharter  upon  which  that  case  was  based  was 
to  tiie  effect  that  all  damages,  costs,  and 
diarges  arising  from  a  change  in  the  grade 
of  ttie  streets  Uierdn  should  be  paid  by  Hie 
dty  to  the  owner  ot  any  lot  Injured  there- 
by; and  It  was  "held  tlut  while  any  peculiar 
or  spedal  benefit  conferred  npwi  the  plalm- 
tUTs  lot,  not  common  to  other  lots  in  the 
ne^borhood,  and  not  Increasing  Its  market 
mine,  could  not  be  c<ntsidered  t?y  tbe  }nry 
In  fixing  the  damages,  yet  if  snob  lot^  In  out- 
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sequence  of  tbe  changed   grade,   was  ap- 
preciated In  value  in  common  with  the  other 
property  In  that  locality,  the  dty  was  en- 
titled  to  hare  anch  increase  of  value  de> 
ducted,  In  the  estimation  of  damages."  The 
role  ot  law  stated  In  that  case  and  In  Stow- 
ell  V.  UUwankee,  gapro,  as  explained  In  Ty- 
son     Cltar  of  Mllwaokee,  60  Wis.  85-89,  S 
N.  W.  Bep.  914,  Is  only  applicable  where 
sQcb  regrade  Is  under  lawful  anthortty;  but 
bas  no  appllcatl<m  to  a  case  like  the  one  at 
t>ar,  where  the  regrade  is  confessedly  without 
any  lawful  aaUiorlty.  Henoe,  It  was  error 
for  the  trial  court  to  follow  that  rule  in  the 
case  at  bar.  It  would  be  anomalous  to  hold 
that  one  may  enter  open  and  Injure  the  land 
of  another,  without  any  lawfid  authority, 
SB  a  mese  trespasser,  and  then  defeat  an  ao- 
ticm  Uierefor  (n  the  ground  that  stidi  unlaw* 
fnl  aets  were  baiefldal  to  itia  land  or  its 
owner.  It  is  well  settled  diat  one  who 
makes  swdi  wrongful  entry  upon  land,  and 
erects  flztures  thereon,  thereby  loses  title  to 
the  flxtiues.  Hnetwchmann  v.  McHenry,  20 
Wis.  066;  KlmbaU  v.  Adams,  62  Wis.  6!U.  9 
X.  W.  Bep,  170.  The  plea  of  good  faith  by 
such  trespasser  Is  not  even  available  In 
equity,  as  against  the  rightful  and  equita- 
Xito  owner  of  the  land.  Uonzik  v.  DelagUse, 
<SS  WIS.  601.  27  N.  W.  Bep.  171.  and  cases 
there  dted.  Such  trespasser  is,  In  all  cases, 
liable  to  actual  damages;  and,  although  he 
may  have  benefited  the  land,  stUl  he  would 
be  Ilatde.  at  least,  for  nominal  damages. 
Murphy  v.  City  of  Fond  du  Lao.  23  Wis.  36S; 
3  Sedg.  Dam.  |  923.  The  measure  of  dam- 
ages. In  such  case,  is  the  amoimt  of  injury  di- 
rectly resulting  from  the  unlawful  acts  com- 
mitted. Id.  In  trespass  qua  re  claoaum  the 
plaintiff  may  be  entitled  to  consequential 
damages.  Id.  |  927.  But  it  Is  unnecessary  to 
c  ontlnue  the  discussion,  since  the  rule  sanc- 
tloiwd  by  this  court  In  the  cases  of  Crosaett 
v.  aty  ot  Janesvllle  and  Addy  v.  City  of 
JanesTill^  cited,  where  such  regrading  was 
without  authority  of  law.  seems  to  be  sub- 
stantially correct  For  the  errors  in  the 
4iharge,  referred  to,  the  judgment  of  the 
dronlt  court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial 


MTGATT  T.  TARBBLU 
(Snpreme  Court  of  ^^^sconaln.  Jane  21.  1883.) 
CoMTRict— Wb4T  CoirsTmjTBS— Ettohhce — Cox- 

•IDIBATION— QCBSTIOIt  rOR  JCET— ESTOPPBI. 

1.  A  controTersy  arose  between  defendant 
mod  M.,  execatioD  crediton,  as  to  the  legality 
and  priority  of  a  levy  of  H.*b  ezecntSon  an 
shares  of  stock.  M.'s  attorney  proposed  to  de- 
fendant's in  writing  that  the  ■nenff  secure  a 

g roper  levy  on  the  stock,  that  neither  levy 
are  priority  over  the  other,  and  that  the  pro- 
ceeds of  the  sale  be  divided  equally  between 
their  clients.  Defendant's  attomev  afterwards 
handed  M.'s  an  oodgned  paper,  which  referred 
to  the  latter's  propoHitiou,  and  stated.  Id  sub- 
Ktance,  that  since  the  levy  of  M.'s  execution 
defendant's  has  been  levied  on  the  stoclc;  that 
tills  was  deemed  expedient  in  view  of  the  fact 


that  service  of  the  other  execntion  was  made 
out  of  the  state;  and  that  on  behalf  of  de- 
fendant the  attorneys  consult  that  the  proceeds 
of  the  sale  on  his  execution  shall  be  divided 
equally  betweeen  him  and  iL,  the  latter  as- 
signing to  defendant  so  much  of  Ids  Judgment 
as  the  proceeds  paid  to  him  amount  to.  JIdd 
that,  if  the  latter  paper  be  considered  binding, 
it  was  not  an  acceptance  of  M.'s  proposition, 
since  it  added  a  condition  that  the  latter  aa> 
mign  his  Judgment  pro  tanto  on  receipt  of  his 
share  of  the  proceeds  of  the  proposed  sale. 

2.  In  an  action  by  M.'s  aammistrator  to  en- 
force an  alleged  agreement  for  an  equal  divi- 
slon  of  the  proceeds  of  the  sale  of  such  stock 
on  defendant's  execution,  the  latter's  attorney 
testified  that  the  pronosititm  of  M.'s  attorney 
was  never  accepted:  that  he  snbmltted  the  nn- 
slgned  paper  to  the  latter,  and  told  Mm  if  it 
met  his  views  to  let  the  witness  know,  and  he 
would  snbmit  it  to  his  client,  and  if  he  ot>- 
tained  bis  authority  he  would  sign  it  as  a 
definite  intiposltion;  and  that  his  proposition 
was  never  accented.  M.'s  attorney  testified 
that  his  propofiltion  was  accepted  orally,  and 
that  it  was  afterwards  acc^ted  in  writing  by 
the  unsigned  paper,  the  signing  of  which  he 
waived.  Held,  that  it  was  not  error  to  sn1> 
mit  to  the  Jury  the  question  as  to  whether  or 
not  there  was  a  contract  for  the  equal  divldou 
of  the  proceeds  of  such  sala. 

3.  In  the  abnence  of  any  evidence  that  M. 
or  his  attnrney  agreed  to  surrender  some  rightA 
claimed  under  his  levy,  defendant's  agreement, 
if  made,  was  nudum  pactum,  even  If  such  levy 
was  valid,  since  the  mere  existence  of  a  valid 
levy  was  no  consideration  for  a  promise  by  de- 
fendant to  divide  the  proceeds  of  sale  under 
his  levy. 

4.  It  appeared  that  M.  claimed  a  valid 
levy  until  a  sale  about  to  be  ninile  under  it 
by  the  shnlfF,  when  the  latter  adjourned  the 
sale  to  take  counsel.  Aftwwards,  In  bis  written 
proposition,  M.'a  attorney  suggested  that  a 
''proper  levy"  be  secured  of  both  executions, 
and  he  testified  that  at  this  dme  the  question 
of  the  BUfficiency  of  such  levy  was  diBciissed 
by  him  and  defendant's  attorney;  that  later 
he  contemplated  suing  out  another  execution, 
and  probably  would  nave  done  so  had  not 
other  executions  intervened.  Defendant's  at- 
torney testified  that  he  several  times  told  M.'s 
attorney  that  such  levy  was  invalid,  and  be 
understood  that  the  latter  so  concluded:  and 
that  M.'s  execution,  which  was  afterwards  re- 
turned nulla  bona,  was  not  returned  at  wit- 
ness' request  It  did  not  appear  that  the  r» 
torn  of  snch  execntion  was  considered  during 
the  negotiations.  Held,  that  it  was  not  error  to 
submit  to  the  Jury  the  question  as  to  whether 
or  not  M.  claimed  a  valid  levy  at  the  time  the 
alleged  agreement  was  made. 

5.  In  such  case,  defendant  testified  that  he 
told  his  attorney  that  If  a  proposition  was  mnde 
by  M.'s  attorney  which  the  former  thought 
was  reasonable,  *1f  he  would  submit  It  to  me, 
I  would  state  whether  I  would  accept  It  or 
not."  His  attorney  testified  with  regard  to  the 
unsigned  letter  that  he  told  M.'s  attorney  that 
if  it  was  satlsfacbHT  to  the  latter,  witness 
would  submit  It  to  defendant,  and  if  he  got 
his  authority  he  would  sign  it.  Held,  that  the 
question  as  to  whether  or  not  defendant's  nt- 
tom^  bad  authority  to  make  the  compromise 
agreement  was  for  the  Jury. 

6.  In  the  absence  of  any  evidence  In  audi 
case  that  M.  or  his  attorney  placed  any  rpiinnce 
on,  or  took  any  steps  or  changed  his  position  in 
the  least  because  of.  defendant's  failure  to  deny 
such  agreemmt  or  his  attorney's  authority  to 
make  tt,  after  he  knew  that  M.'s  attorney 
claimed  the  exiRtence  of  such  agreement,  de- 
fendant Is  not  cBtopped  from  denying  the  agree- 
ment or  his  attorney's  authority  to  mnke  it. 

7.  In  Rtich  case  the  answer  alleged  an 
agreement  between  the  parties  fixing  the  vnlne 
of  the  stock  for  the  purpose  al  division  of  the 
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[iroceeds  at  five  cents  per  share,  and  provld- 
ng  tbat  If  it  sold  for  more  defendant  was  to 
account  to  M.  for  2^  cents  a  share  only- 
There  was  erldence  tendtng  to  prove  snch 
agreement  bnt  it  was  not  shown  that  defend- 
ant's attorney  had  authority  to  make  it.  Beld, 
that  the  admission  of  evidence  tending  to  show 
that  sacb  stoclt  was  worth  from  three  to  five 
cents  a  share  waa  not  available  error  where 
the  court  withdrew  from  the  Jory  the  question 
as  to  the  making  of  such  contract  because  no 
authority  to  make  it  was  shown. 

Appeal  from  superior  court,  MUwaukee 
county;  F.  L.  Gilson,  Judge. 

Action  by  A  A.  Mygatt.  as  administrator 
of  the  estate  of  Henry  M.  Mygatt.  deceased, 
against  Gage  E.  Tarbeli,  on  a  contract. 
From  a  Judgment  for  defendant,  plnintlif 
appeals.  Affirmed. 

The  other  &cta  fully  appear  in  the  follow- 
ing statement  by  WINSLOW,  J.: 

Action  on  contract.  May  4,  1888,  defend- 
ant, Tarbdl,  obtained  two  judgments  of 
$9,000  and  $31,000,  respectlTely,  against  one 
Burton,  and  on  the  same  day  execution  was 
issued  to  the  ^erlff  of  Milwaukee  county 
upon  the  smaller  judgment  May  10,  1888, 
the  plalntiCT's  Intestate,  Henry  M.  Mygatt, 
obtained  a  judgment  against  said  Burton 
for  over  $11,000,  and  Issued  execution  there- 
on to  tiie  said  sheritr.  At  the  same  time 
Mr.  Maxon,  Mygatt's  attorney,  informed  the 
sherifC  that  Burton  owned  certain  shares 
of  stock  In  the  Bessemer  Consolidated  Iron 
Company,  a  corporation  of  this  state,  and 
directed  the  sheriff  to  levy  said  jimlor  exe- 
cution thereon.  The  officers  and  books  of 
this  coriKiratlon  were  not  in  this  state,  bnt 
were  In  New  Yoifc  The  sheriff,  in  obedi- 
ence to  tills  direction,  mailed  a  copy  of  the 
execution  to  one  Coon,  then  secretary  of 
the  corporation,  in  New  York,  and  Goon 
returned  a  certlQcate  ptu'suant  to  Rev.  St 
S  2989,  stating  that  at  the  time  of  the  levy 
there  were  upon  the  books  3,581  shares  of 
the  stock  of  the  corporation  In  the  name  of 
and  owned  by  said  Burton.  The  sheriff  ad- 
vertised these  shares  for  sale  under  the 
Mygatt  execution,  such  sale  to  take  place 
on  July  2,  1888.  At  the  time  the  sale  was 
to  take  place  Mr.  Flanders,  attorney  for 
defendant  Tarbeli,  appeared,  and  notified 
the  sheriff  that  Tarbeli  would  hold  him  li- 
able In  damages  for  not  levying  his  (Tar- 
bell's)  execution  on  said  stock,  snch  execu- 
tion being  prior  to  Mygatt's,  and  also  claim- 
ing that  the  levy  under  the  Mygatt  execution 
was  invalid,  because  the  secretary  was  out 
of  the  state  when  it  was  attMopted  to  be 
made.  The  sheriff  thereupon  adjourned  the 
sale  In  order  to  obtain  ad-vice  as  to  the 
Questions  so  raised.  After  such  adjourn- 
ment Mr.  Maxon  and  Mr.  Flanders  bad 
several  conversations  with  a  view  to  an 
amicable  arrangement  by  which  the  stock 
might  be  sold  for  the  mutual  benefit  of 
their  respective  clients.  Mr.  Flanders  re- 
quested that  Mr.  Maxon  put  his  proposition 
In  writing,  wheret^n,  on  August  10,  1868, 
Mr.  Maxon  Mnt  Mr.  Flanders  the  following 


letter:  "Gentlemen:  In  relatliin  to  the  levy 
made  by  the  sheriff  of  Milwaokee  county 
upon  the  Bessemer  Consolidated  stock  of 
John  B.  Burton  in  favor  of  H.  M.  Mygatt. 
I  make  the  following  proposition:  That  the 
sheriff  secure  a  propo-  levy  of  the  execu- 
tions of  Gage  E.  Tarb^  and  H.  M.  Mygatt 
upon  this  Bessemer  Consolidated  stock,  and 
that  nether  levy  have  priori^  over  the 
other,  and  that  the  proceeds  from  the  sale 
of  the  levys  so  made  be  divided  equally  be- 
tween your  dient  and  mine,  and  that  in 
case  there  are  no  bids  other  than  that  made 
by  our  clients,  that  we  each  bid  In  one-half 
(%)  of  the  amount  of  stock  levied  upon, 
and  that  the  8to<^  be  sold  and  bid  in  In 
such  a  way  as  to  give  neither  party  an  ad- 
vantage over  the  other.  I  make  th^  propo- 
sition to  you  confidentially,  and  It  Is  not  to 
t>e  made  use  of  or  filed,  except  for  the  pur- 
pose of  carrying  out  this  agreement  in  case 
yon  accept  this  propositiott"  Mr.  tiaxon 
testifies  that  this  proposition  vras  ncceptetl 
orally  by  Mr.  Flanders,  and  Mr.  Flnuders 
testifies  that  he  never  accepted  It  Furtlier 
adjournments  of  the  sheriff's  sale  were  hail 
by  mutual  consent  Mr.  Maxon  left  the  dty 
of  Milwaukee  soon  after  August  10th,  and 
did  not  return  until  about  the  20th.  He 
testifies  to  several  Interviews  with  Mr. 
Flanders  before  he  left  as  to  the  best  way 
to  carry  out  the  agreement  and  as  to 
whether  his  levy  was  sufficient  and  he  says 
he  was  unable  to  fuUy  satisfy  himself  on 
this  last  point  It  appears  that  one  OUl  be- 
came secretary  of  the  Bessemer  Company, 
but  at  what  date  does  not  appear.  Ou  the 
16th  of  August  GUI  was  in  Milwaukee,  and 
Flanders  caused  execution  to  be  Issued  upon 
the  $31,000  judgmoat  and  a  levy  to  be  made 
thereon  by  personal  service  upon  GUI,  who 
made  the  usual  cerUflcate  as  to  Burton's 
shares,  and  stating  that  the  levy  was  sub- 
ject to  the  Mygatt  levy.  Upon  Maxon's  re- 
turn, about  August  20th,  further  negotia- 
Uons  were  had  t>etween  Maxon  and  Flan- 
ders, the  purjtort  of  which  Is  in  dispute. 
Maxon  claims  that  In  these  conversations 
Flanders  recognized  the  former  alleged 
agreement  and  agreed  that  it  should  be 
carried  oat  and  discussed  the  details  and 
methods  of  so  doing.  On  the  other  hand, 
Flanders  drales  this,  and  datms  that  the 
conversations  were  simply  renewals  of  at- 
tempts to  settle  amicably,  which  came  to 
nothing.  In  ponraanee  of  these  further 
talks,  and  on  September  12,  1888,  the  fol- 
lowing paper  was  handed  by  Flanders  to 
Maxon,  unsigned:  "Dear  Sir:  Referring  to 
your  letter  of  August  10th  in  regard  to  the 
levy  made  by  the  sheriff  of  Milwatikee  coun- 
ty upon  the  Bessemer  Consolidated  stock 
of  John  E.  Burton,  we  would  say  that  since 
that  levy  so  made  a  levy  has  been  made 
upon  an  execution  in  favor  of  O.  B.  Tarbeli, 
by  service  upon  the  secretary  of  the  Bes- 
semer Consolidated  Company  within  the 
state  of  Wisconsin  of  a  copy  of  Mr.  Tar- 
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lMll*t  execntkm.  deraa  this  expedient  In 
view  of  the  tact  that  service  of  your  execu- 
tloQ  waa  made  without  the  state  of  Wlscon- 
8in.  Service  of  Mr.  Tftrbell'a  execation  was 
made  upon  the  secretary  In-tida  dty  while 
Huch  secretary  was  hen  tempoiaiUy.  On 
t>ehalf  of  Mr.  Tarbell,  we  consent  that  the 
proceeds  of  the  sale  made  upon  Mr.  Tar- 
bell's  execntloa  shall  be  divided  equally  be- 
tween Mr.  Tarbell  and  Mr.  Mygatt,  Mr. 
Mygatt  assigning  to  Tarbell  so  macfa  of  his 
Judgment  as  the  proceeds  i>ald  to  him 
amonnt  to."  Mr.  Flanders  testified  that 
he  then  told  Mr.  Maxon  that  If  such  a  prop- 
osition as  that  would  meet  his  views,  If  he 
would  let  him  know  tb&t  It  was  satisfactory, 
be  would  submit  It  to  Mr.  Tarbell,  and. 
If  Tarbell  gave  him  authority,  he  would 
make  It,  and  sign  It  as  a  definite  proposition. 
He  farther  claims  that  Mr.  Maxon  never 
accepted  It,  and  that  he  never  heard  from 
It '  again.  On  the  other  hand,  Mr.  Maxon 
teatlfied  that  this  unsigned  letter  was  hand* 
ed  to  him  as  a  definite  proposition  of  settle- 
ment, and  as  carrying  out  the  former  agree- 
ment, and  that  be  at  once  accepted  it  when 
presented  to  him,  and  waived  the  necessity 
of  any  signature^  On  the  17th  of  September, 
1888,  Mr.  Maxon  directed  the  sheriff  to  re- 
turn the  execution  on  the  Mygatt  Judgment 
nulla  bona,  which  was  done.  Mr.  Flanders 
testified  that  this  execution  was  not  re- 
turned at  his  request,  nor  In  pursuance  of 
any  understanding  between  the  parties.  On 
the  23d  of  October  the  stock  was  sold  under 
the  Tarbell  aecond  execution  for  7C  cents 
a  share  to  GUI,  the  secretary  of  the  com- 
pany, Tarbell  being  the  only  other  bidder. 
Mr.  Maxon,  Mr.  Tarbell,  and  Mr.  Flanders 
were  present  at  the  sale,  and  some  conver- 
sation took  place  between  them  just  prior  to 
the  sale.  The  purport  of  this  conversation 
Is  In  dispute.  Mr.  Flandera  and  Mr.  Tar- 
bell testify  that  an  agreement  was  then 
made  by  which  Tarbell  might  take  the  risk 
of  bidding  above  five  cents  a  share  on  the 
stock,  and  that  Maxon  agreed  that  Mygatt 
would  be  satisfied  to  take  2%  cents  per 
share,  without  regard  to  what  the  stock 
brouglit  Mr.  Maxon,  while  admitting  that 
the  discussion  involved  a  propoedtlon  of  this 
kind,  denies  that  he  agreed  to  it,  and  says 
that  he  disclaimed  authority,  In  the  absence 
of  his  client,  to  make  any  such  arrangement. 
The  net  proceeds  of  the  sale  were  $2,680.61. 
After  the  sale  Mr.  Maxon  demanded  of  de- 
fi^dant  $1,360.78,  being  one-half  the  net 
proceeds  of  the  sale,  aad  tendered  an  as-, 
fllfmment  of  a  portion  of  his  judgment  to 
tliot  amount,  with  provision  that  any 
amount  afterwards  realized  on  the  judgmrat 
Bliould  first  go  to  pay  such  assigned  portion, 
and  upon  refusal  brought  this  action  for 
said  half  of  the  proceeds  of  the  sale.  The 
defendant,  by  answer,  denied  any  agreement 
for  compromise  claimed  by  the  plaintiff, 
bat  set  up  affirmatively  the  alleged  agree- 
ment to  aooept  2^  oents  per  share  of  stock 


sold,  which  agreement  he  has  been  and  la 
ready  and  wlUing  lo  carry  out  Upon  the 
trial  the  Jury  retnmed  a  verdict  for  defmd- 
ant,  and  from  judgment  thereon  utolntMf 
appeala 

Olenway  Maxon  and  Miller,  Koyes  St  Wl~ 
ler,  for  appellant  Quarles,  Spence  & 
Quaiies,  fbr  req>ondent 

WINSLOW,  J.,  (after  stating  the  facts.) 
This  case  has  been  once  before  this  court 
upon  appeal  from  a  judgment  of  nonsolt 
granted  upon  a  former  MaL  78  "Wa.  SSI, 
47  N.  W.  Rep.  61&  It  was  then  h^  that 
{he  nonsidt  was  Impropwly  granted,  and 
that  the  cause  should  have  gone  to  the  Jury. 
As  the  plaintiff's  evidence  only  waa  before 
the  court  upon  that  appeal,  and  the  facta 
which  that  evidence  legitimately  tended  to- 
establish  were  taken  as  prov«i  for  the  pur- 
poses of  the  appeal,  much  that  was  solu 
there  Is  InappllcaUe  now,  because  vpoa  the 
pr^Kut  trial  there  was  a  aharp  conflict  of 
evidrace  upon  all  the  material  Issues.  The 
plaintiff  sues  defoidant  for  one-half  of  tlie 
amount  realized  from  property  seized  upon, 
an  execnthm  Isaied  upon  a  Judgment  owned 
by  defendant  Obviously  he  mnst  show  his 
right  to  money  so  realised  by  some  binding, 
contract  made  defteidant  or  by  Us  au- 
thority. 

It  Is  first  claimed  by  plaintiff  that  the- 
uncontradicted  evidence  shows  that  a  con- 
tract for  an  equal  division  of  the  proceeda- 
of  the  sale  of  the  Bessemer  stock  was  mode 
by  the  parties.  We  have  stated  the  sub- 
stance of  the  evidoice  quite  taUy,  and  it. 
must  be  sufficient  to  say  here  that  this  con- 
tention Is  not  supported  by  the  evidence, 
llie  writings  Introduced  in  evld^ce  do  not 
show  It,  because,  even  If  Mr.  Flanders*  un- 
signed letter  be  conridered  as  binding,  it 
does  not  amount  to  an  acceptance  of  the. 
plaintiff's  written  proposition  by  reason  of 
the  fact  that  It  does  not  accept  the  proposi- 
tion first  made  in  terms,  but  proposes  a  ma- 
terial change,  namely,  the  assignment  to  de- 
fendant of  a  [tart  of  plaintiff's  judgment. 
That  there  was  any  oral  acceptance  of  either 
proposition  Is  flatly  denied  by  the  defend- 
ant's attorney  who  conducted  the  negotia- 
tions; tlierefore  the  question  was  properly 
for  the  Jury.  If  there  was  any  agreemoit 
it  was  an  executory  agreement  to  divide  at 
some  time  In  the  future  the  proceeds  of  an 
execution  sale.  To  rise  abovd  the  level  of 
a  mere  nudum  pactum  it  roust  be  based 
upon  a  consideration  either  beneficial  to 
defendant  or  prejudicial  to  the  plaintiff, 
l^e  mere  fact  that  plaintiff  had  secured  a 
levy  on  the  stodc,  even  though  It  was  valid, 
(prior  to  defendant's  levy  thereon,)  is  evi- 
dently no  consideration.  If  he  had  snch 
valid  levy,  he  could  aiforce  It  by  sale,  or 
hold  the  sheriff  liable  tor  failure  so  to  do. 
If  there  was  any  consideration  for  defend- 
ant's alleged  agreement  to  divide  the  pro- 
ceeds of  sale  on  his  execution  It  must  be  In 
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somethlns  that  plaintiff  did  or  refrained 
from  dfrins  under  his  alleged  levy  as  a  coa- 
Blderatton  for  defendant's  agreement  to  dl- 
ride.  He  must  hare  claimed  some  rights 
thereunder,  and  surrendered  some  of  those 
claimed  rights  as  part  of  the  agreement 
The  levy  alone,  though  legal,  was  no  con-, 
sideratlou  to  defendant  for  a  promise  to  di- 
vide. The  consideration,  if  any,  was  the 
promise  to  surrender  rights  either  real  or 
claimed  under  that  levy.  So,  If  the  fact  he 
that  the  levy  was  legal,  still  if  plalntUt 
abandcmed  It,  and  returned  his  executicHi,  be- 
cause he  concluded  It  was  worttiless,  and 
not  by  virtue  of  an  agreement  with  defend- ' 
ant  to  abandon  it,  and  as  a  consideration 
for  a  promise  to  divide  proceeds,  it  mani- 
festly could  not  operate  as  a  cimsidcraticn. 
It  was  then  a  voluntary  act  piurely.  So  It 
became  necessary  for  plalntiCF  to  show  that 
he  claimed  a  valid  levy  when  he  made  the 
alleged  agreement  of  dlvlHloa  of  proceeds, 
und  tiiat  he  surrendered  his  claims  by  virtue 
of  that  agreement,  and  as  a  consideration 
for  defendant's  promise.  He  must  show 
both  these  facts.  If  at  time  of  the  alleged 
agreement  plalntiCF  did  not  claim  a  valid 
levy,  then  there  was  no  conflict  of  rights; 
there  was  nothing  to  compromise.  An  agree- 
ment of  compromise  Implies  necessarily  ad- 
verse claims;  but  if  plaintiff  had  no  claim 
of  levy  he  had  no  claim  auverse  to  defend- 
ant; there  was  no  ctutroverey  to  settle, 
nothing  for  an  agreement  to  act  upon.  A 
release  of  a  levy  which  the  owner  admitted 
to  be  utterly  void  would  be  no  consider* 
atlon  for  a  promise.  Vpmi  this  branch  of 
the  case  the  circuit  Judge  charged  the  Jury 
— rightly,  as  we  thinlc— that  they  should  in- 
quire whether  the  plaintiff  at  the  time  of  the 
alleged  agreement  to  divide  claimed  a  valid 
levy  upon  this  stock,  and,  if  he  did,  whether 
su(^  compromise  agreement  was  made,  and 
whether  plaintiff  caused  his  execution  to  be 
returned  relying  tm  BU(di  compromise;  and. 
If  either  of  these  propositions  were  found 
against  plaintiff,  It  was  fatal  to  plaintiff's 
case,  unless  an  estoppel  was  found  by  virtue 
of  certain  transactions  considered  later  in 
the  charge.  Plaintiff  claims  that  the  evi- 
dence U  undisputed  that  he  claimed  a  valid 
levy,  and  that  hence  It  was  error  to  sub- 
mit this  questlMt  to  the  Jury.  It  is  quite 
clear  that  plaintiff  claimed  a  valid  levy  up 
to  July  2,  1888,  when  the  sheriff's  sale  was 
about  to  take  place  on  the  Mygatt  execu- 
tion; but  after  this  time  the  question  can- 
not be  said  to  be  entirely  clear.  In  his  let- 
ter of  August  10th  Mr.  Maxon  suggests  that 
a  prefer  levy  be  secured  of  both  Tarhell's 
and  Mygatt's  executions.  Mr.  Maxon  him- 
self testifies  that  at  this  time  the  question 
of  the  suffidency  of  the  first  levy  was  dis- 
cussed between  himself  and  Mr.  Flanders, 
and  that  he  (Maxon)  was  not  able  to  fully 
satisfy  himself  upon  the  poluL  Also  that 
about  August  20th  he  contemplated  suing 
cat  another  executiim,  and  levying  OieEsuxk- 


der,  and  apinreuOy  would  liaTa  dtMie  so  had 
there  not  been  interv^iing  executions  on  be- 
half  of  other  creditors  In  the  slieriff's  hands. 
Mr.  Flanders  testifleB  that  he  toi&  Mr.  Max- 
on several  times  .that  In  his  (^Inlrai  the  levy 
was  Invalid,  and  according  to  his  under 
standing  he  (Maxon)  snbstandally  came  to 
that  conclusion  hims^;  also  that  the  My- 
gatt executlMi  was  nevor  returned  at  his 
instance  or  request,  and  that  he  did  not 
know  of  it  until  after  the  sale  of  October 
23d.  FurthermMe,  It  does  not  appear  In 
any  evidence  in  the  case  that  the  return  of 
the  executl(m  was  considered  or  rtlnmnnrrt 
during  the  n^otlations.  We  think,  in  this 
state  of  the  evidence,  there  was  no  error  In 
submitting  the  question  to  the  Jury. 

The  clrcoit  Judge  also  submitted  to  the 
Jury  the  question  whethw  Mr.  Flandos  had 
authority  to  make  the  alleged  contract  of 
compromise.  It  Is  claimed  by  defendant 
that  the  uncontradicted  evldraicc  shows  such 
authority.  There  certainly  was  evidence 
from  which  it  might  properly  hare  been 
found  that  Mr.  Flanders  hod  authority  from 
his  client,  Tarbell,  to  make  the  agreement 
claimed;  but  there  was  also  erldence  to  the 
contrary.  Mr.  Tarbell  says  tliat  he  told  Mr. 
Flanders  that  If  a  pn^tosltlon  was  made  by 
Mr.  Maxon  which  he  (Flanders)  thon^t  was 
reasonable,  "If  he  would  submit  it  to  me, 
I  would  state  whether  I  would  accept  It  or 
not"  Mr.  Flanders  testified  with  regard  to 
the  unsigned  letter  that  if  it  was  satisfac- 
tory to  Maxon  he  would  then  submit  the 
proposition  to  Tarbell,  and  if  he  got  his  au- 
thority he  would  make  and  sign  the  prapo- 
slUon.  We  think  the  evidence  called  for  the 
submission  of  the  question  to  the  Jury.  The 
general  authtxity  of  an  attorney  under  his 
retainer  in  the  cause  would  certainly  not  au- 
thorize him  to  make  an  agreement  to  divide 
with  another  the  proceeds  erf  an  execution 
sale,  especially  where,  ashere,  the  client*  resid- 
ed In  the  same  city  with  his  attorney.  Wedu, 
Attys.  at  Law,  (2d  Ed.)  i  219.  The  plain- 
tiff claims  that  defendant  Is  estopped  from 
denying  that  there  was  a  valid  agreement 
of  compromise,  or  that  Mr.  Flanders  had  au- 
thority to  make  such  agreement  This  claim 
Is  founded  on  one  or  mote  coarersatlons 
which  occurred  between  Mr.  Maxon  and  de- 
fendant, Tarbell,  personally,  at  some  time 
previous  to  the  sale.  Mr.  Maxon  claims 
that  in  these  conversations  Taii>dl  dearly 
understood  ttiat  he  (Maxon)  understood  and 
claimed  that  an  agreement  of  compromise 
had  been  made  between  himself  and  Mr. 
Flanders,  and  that  Mr.  Tarbell  did  not  dis- 
sent, but  kept  silent  concerning  Mr.  Flan- 
ders* lack  of  authcMlty  to  make  a  binding 
agreement  and  that  he  la  now  estopped 
from  denying  the  fact  An  estoppel  may 
undoubtedly  arise  from  sUenoe  wh^v  ooe 
ought  to  speak,  but  the  evidence  is  dearly 
Insufficient  to  raise  an  estoppel  here.  In  the 
first  place,  the  time  of  these  convwsatloiis 
is  not  proven-   It  was  previous  to  the  sale, 
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obJtTtlon  OS  being  leading,  and  her  evidence 
as  to  wbat  be  did  to  her  was  properly  ad- 
inlttpd.  It  Is  to  be  remembered  that  the 
prosecutrix  was  a  child  of  t^der  years, 
not  haTlng  quite  reached  the  age  of  10  rears 
at  the  time  of  the  trial. 

2.  We  do  not  perceive  any  valid  objection 
to  any  of  the  questions  put  to  Dr.  Phlller. 
They  were  addressed  to  him  as  a  medical 
apert,  calling  properly  for  matters  of  opln- 
loa,  based  on  the  ezamlnaticm  he  made  of 
the  girl,  and  ^ere  to  some  extent  based,  as 
they  might  properly  be,  upon  hypothetical 
questions.  After  stating  a  variety  of  causes 
which  might  have  produced  the  redness  ot 
the  genitals,  Hiere  was  no  objection  to  bis 
■tatlng  tuat.  If  a  mlQe  had  done  with  her 
ivbat  she  stated,  he  would  be  very  apt  to 
lay  It  to  that.  In  the  absence  of  other  causes; 
that  be  did  not  find  any  other  cause,  she 
boing  neatly  dressed,  and  dean  In  her  iier^ 
■on  otherwise. 

3.  The  evidence  of  Underaheilff  Dwlnndl 
in  reqiect  to  what  Ibe  girl  told  him  as  to 
the  treatment  die  had  rec^ved,  and  what 
she  told  others,  Mrs.  Melnlnger,  the  girt 
Emma,  and  Miss  Coates,  was  clearly  compe- 
tent for  the  purpose  fbr  which  It  was  admit- 
ted, as  explained  by  Que  circuit  Judge  at  the 
trial  and  In  his  charge  to  the  Jury,  not  to 
prove  the  substantive  charge,  but  to  show 
that  she  complained  or  reported  what  she 
earned  had  occurred,  and  as  in  some  de- 
gree  a  oorrobwatlon  of  ber  evidence  at  tbe 
trial.  Whart  Orim.  Law,  H  S65,  566.  It  la 
senerally  considered  tlut  there  can  be  no 
(•onvic^n  in  cases  sucb  as  tUs  ^ply  np<»i 
the  unsupported  and  nncorroborated  evidence 
of  the  prosecutrix,  and  sudi  testimony  is 
held  admlsritde  in  corroboration,  and  In 
many  cases  it  is  all  such  evidence  that  the 
nature  of  the  case  admits  of.  The  evidoice 
of  the  undenhwiff  in  respect  to  what  took 
place  vrhsak  he  w«Lt  to  the  defendant's  house 
to  get  the  girl  Clara,  and  when  endeavoring 
to  investigate  tbe  diarse  that  bad  become 
current,  was  proper,  though  not  particularly 
important*  and  that  tbe  defendant's  wife 
was  not  a  competrat  tiitness  as  to  what  took 
place  on  this  occasion  was  not,  we  think, 
nuy  reason  fbr  Its  exdudML  The  d^endant 
was  not  present,  and  there  was  no  evldoice 
to  show  that  wbat  his  wife  said  or  did  was 
in  any  way  inspired  or  directed  by  him. 

4.  Whether  the  conrt  erred  in  not  exdud- 
ing^  from  the  consideration  <tf  the  Juiy  the 
evidoDce  of  the  giri  Emma,  to  the  effect 
that  tbe  defendant  came  to  tbe  room  fai 
which  die  and  tbe  prosecutrix  were  sleeping, 
and  got  In  bed  with  them,  and  there  had 
sexual  IntNcourse  with  ber,  is  a  question  not 
free  ftom  difliculty.  It  Is  a  general  rule  ot 
law,  recognized  by  numerous  cases,  that, 
upon  the  trial  of  the  accused  for  one  offense. 
It  Is  improper  to  prove  that  he  has  been 
fTiillty  of  other  offenses,  and  that  upon  a  trial 
for  rape  It  would  be  Incompetent  to  prove 
that  tbe  accused  bad  committed  or  attempt* 


ed  to  commit  a  rape  upon  another  woman,- 
bnt  upon  prlndple  it  seems  that  upon  trial 
for  rape,  or  for  an  assault  with  intoit  to 
commit  It  it  would  be  competent  to  show 
that  the  defendant  had  previously  made  an 
unsuccessful  attempt  to  commit  the  same 
offense  with  which  he  was  cha'i^red.  The  erl- 
doice  tends  to  show  that  prevlotis  to  his  last 
assault  upcm  tbe  prosecutrix.  In  March,  he 
had  made  other  like  assaults  during  the  win- 
ter months,  and  before  Emma  became  his 
domestic  servant,  as  well  as  after  the  oe- 
eorrence  tn  questlim;  that  be  had  behaved 
in  a  lewd  and  Indecoit  manner  to  the  girl 
Emma  and  the  prosecutrix  in  the  room  where 
they  slept,  visiting  It  at  late  hours,  evidently 
for  improper  purposes,  and,  It  Is  claimed, 
with  the  Intent  which  characterised  his  con- 
duct towards  the  prosecutrix  on  subsequent 
occasions.  He  got  Into  bed  with  them  on 
the  particular  occasion.  This  was  an  inde- 
cent assault  of  Itselt  and  oi  a  reir  gross 
character,  upon  both.  This  conduct  on  this 
occasion  was  corroborative  of  the  evidence 
of  the  prosecutrix  in  respect  to  other  inde- 
cent or  criminal  assaults,  such  as  are  ctaarged 
in  the  information,  and  would  tend  to  sus- 
tain and  mder  more  credible  her  evidence 
of  sndi  other  occnrrenoea.  The  general  sub- 
ject la  fully  considered  In  tbe  cases  of  Peo- 
ple V.  O'SuUivan,  104  N.  T.  483,  10  N.  E. 
Rep.  880;  People  r.  Sharp,  107  N.  T.  427, 
14  N.  E.  Rep.  319;  Karris  r.  People,  120  IlL 
C21,  529,  21  N.  B.  Rep.  821.  In  Com.  v.  Fer- 
rlgan.  44  Pa.  St.  3S0,  Thompson.  J.,  says: 
"The  rule  on  this  subject  may.  In  substance, 
be  stated  to  be  that  when  facta  and  circum- 
stances amount  to  proof  of  another  crime 
than  that  charged,  and  there  Is  ground  to 
belteve  ttut  the  crime  diarged  grew  out  of  it, 
or  wss  in  any  way  caused  by  it,  such  facta 
and  drcnmstances  may  be  proved  to  show 
the  quo  animo  of  the  aooosed."  That  the 
defendant  vrent  to  the  room  In  wtdcb  Emma 
and  the  proeecntrlx  wece  ide^ing,  and  got 
tn  bed  with  them,  may  ^ftdrly  be  considered 
to  have  Ijeen  for  tbe  pnrpoee  of  renewing 
his  former  attempts  to  gratify  his  brutal 
passions,  and  would  have  a  material  bearing 
In  support  of  the  testimony  of  tbe  prosecu- 
trix, both  as  to  previous  and  subsequent  as- 
saults uptm  ber,  and  would  be  admlsslUe  tor 
that  purpose;  and  an  that  took  place  aa  a 
part  of  the  transaction  at  tbat  time  would 
be  competent.  The  reasonable  and  true  rule 
seems  to  be  laid  down  In  Com.  t.  Merriam, 
14  Pick.  51S,  tbat  **evidenee  dionld  be  ex- 
doded  whldi  toids  «ily  to  the  proof  of  aA- 
lateral  facta.  It  should  be  admitted  If  It  has 
a  natural  tOMlenciy  to  establish  tbe  Act  in 
controversy."  It  was  argued  In  tbat  case 
tbat  the  defoidant  was  not  to  be  put  up<m 
bis  trial  tor  every  act  ot  his  life,  but  It  wss 
answered  by  the  court:  "Be  it  sa  If  the 
evidence  wUdi  was  recdved  has  a  natural 
tendoicy  to  corroborate  other  direct  evi- 
dence In  the  case,  It  would  seem  to  be  deaiiy 
admissible.''  And  In  that  case,  after  making 
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proof  <tf  WW  act  of  adnltery  liy  a  wltneas 
wbMM*  eridence  was  attempted  to  be  Im- 
-peodied.  It  waa  hdd  that  oUier  tnatancea  of 
Improper  familiarity  between  tbe  defttdaat 
And  the  same  woman,  not  long  before  the 
act  of  adultery  proved,  might  be  jtfrai  In 
evidence  to  eo^borate  him.  A  greats  lat- 
itude of  prottf  as  to  other  like  occorrencee 
Is  allowed  in  cases  of  aexoal  crimes.  Upon 
a.  proaecutl<m  for  adultery,  evidence  of  pre- 
Tlous  acts  of  Improper  famUlarlty,  amonntlng 
to  adnltery,  between  the  same  persons,  was 
lidd  competent  elthCT  In  eorrobwatlon  of 
witnesses  for  the  prosecntlon,  or  to  show  the 
■dlspotitlou  of  the  parties  to  commit  the 
-crime.  Com.  v.  Thrasher,  11  Gray,  460; 
Thayer  v.  Thayer.  101  Mass.  Ill;  Brooks 
T.  Brooks,  145  Mass.  574.  14  N.  B.  Rep.  777; 
State  v.  fiiarvln.  S5  N.  H.  22;  State  v.  Wal- 
ters. 45  Iowa,  389;  Com.  v.  Cboate,  106  Mass. 
•458;  State  v.  Stice,  (Iowa.)  65  N.  W.  Rep. 
17.  We  do  not  suppose  that  evldrace  timt 
the  defendant  had  committed  adultery,  or 
•bees  guilty  of  acts  of  Improper  familiarity 
with  the  girl  Emma  at  another  time  or  place, 
would  be  competent  evldmce  on  the  trial 
•of  the  present  Issue,  but  rest  our  ruling  on 
the  ground  already  stated,  that  the  act  of  the 
defendant  In  going  to  the  romn  where  both 
Emma  and  the  prosecutrix  were  sleeping, 
nnd  getting  In  bed  with  them,  was  a  grossly 
inde  cnt  nssatilt  on  both;  and  tbe  case  in 
this  respect  Is  cleariy  distinguishable  from 
the  cases  cited  by  coimsel  for  tbe  plaintiff  In. 
error.  So  far  as  proof  is  concerned  that 
criminal  Intercourse  had  taken  place  between 
her  and  the  defendant,  that  fact  was  fuUy 
established  by  the  defense  on  the  cross- 
examination  of  the  prosecutrix.  The  def^id- 
ant  really  made  her  his  own  witness  on  that 
point  No  objection  was  made  to  the  ques- 
tlon  to  the  girl  Emma  whether,  on  the  par- 
tlcular  occasion  In  question,  the  defendant 
had  intercourse  with  her,  nor  to  the  answer 
she  gave  In  the  affirmative,  until  the  close 
of  all  the  eTidence,  «nd  then  only  by  the  om- 
nibus motion,  which  Intruded  a  great  many 
portions  of  tbe  evidence  which  the  defense 
desired  the  court  to  strike  out  After  tbe 
defense  had  allowed  the  witness  Emma  to 
answer  this  question  without  objection,  and 
had  token  tbe  chances  that  she  woidd  con- 
tradict the  evidence  of  the  prosecutrix  that 
the  defendant  had  improper  Intercourse  with 
taer,  they  could  not  avoid  the  tmfavorable 
result  of  the  experiment  by  subsequently 
moving  to  strike  out  her  testimony  on  this 
point  It  was  a  matter  of  discretion  with 
the  trial  court  whether  to  strike  out  evidence 
thus  received  without  objectltNL  Besides, 
tbe  proposition  was  not  In  proper  form,  as 
very  many  other  points  were  coupled  to- 
gether with  this  In  a  single  motion.  People 
V.  Chacon.  102  N.  T.  668,  6  N.  B.  Rep.  903; 
Quia  V.  Lloyd.  41  N.  Y.  840;  Pontius  v. 
People^  82  N.  T.  33»,  347.  We  are  of  the 
<Vtnion  that  error  cannot  be  assigned  In  re- 
fract to  It,  nor  In  relation  to  the  motion,  for 


tba  conrt  does  not  deazly  aivear  to  liaTe 
made  nnj  rnUng  on  11^  and  no  an^tlon  Is 
alleged  on  that  account 

6.  The  obiJectloa  that  the  oonrt  Impruperty 
admitted  testimony  of  Ida  Ooates,  to  the 
effect  that  tbe  def«idant  bad  oonw  to  her 
bed.  and  kissed  her,  and  attemjited  to  have 
sexual  intercourse  with  ber.  Is  not  sDstalned 
by  tbe  record.  No  sufdi  testimony  appears 
hi  It  We  do  not  think.  In  view  of  fb»  vtl- 
dence,  that  there  was  any  Impn^triety  In  13m 
remari^  of  counsel  for  the  atate  In  sommlns 
up,  aoT  that  the  state  Should  have  been  em- 
flned  to  proof  4^  one  act  of  attempted  sntml 
intercourse  with  the  prosecutrix,  betwe^  the 
periods  menttmed  In  the  Information.  Proof 
of  other  attempts  was  competent  In  corrobo- 
ration at  the  prosecutrix  as  to  the  substan- 
tive charge. 

6.  The  prosecutrix  was  under  the  age  of 
ocmsent,  and  was  concluaively  incapable  of 
consenting  to  the  offense  charged.  It  was 
neltber  necessary  to  allege  nor  prove  a  want 
of  consent  Any  attempt  to  have  carnal 
knowledge  of  a  female  und^r  10  jrears  of 
age  Is,  by  force  of  the  statute,  necessarily 
against  her  consent  and  forcible;  and  there 
Is  no  ground  for  saying  that  the  statute  under 
which  tbe  defendant  was  prosecuted  Is  void 
for  imcertalnty.  Fizell  v.  State,  25  Wia 
304;  State  v.  Erickson,  45  Wis.  86. 

7.  It  waa  proper  for  Mr.  Whitehead,  the 
presld^t  of  tbe  Wisconsin  Humane  Socie^, 
to  testify  to  the  circumstances  under  which 
the  prosecutrix  came  under  his  charge,  and 
was  placed  with  the  defendant  with  a  view 
of  being  adopted.  Whether  Mr.  Whitehead 
might  sit  by  ber  when  she  gave  her  testi- 
mony was  a  matter  resting  in  the  discretion 
of  the  court  Vpoa  the  whole  record,  we 
cannot  say  that  the  verdict  Is  contra^  to 
law  and  evidence.  We  find  no  error  in  the 
record  of  which  the  defendant  can  complain. 
Tbe  Judgmoit  of  the  circuit  court  Is  af- 
firmed. 


SCUILLINGER  v.  TOWN  OF  VERONA. 
(Supreme  Court  of  WlscoQsiQ.  June  21,  1883.) 

Briuobb— AcTiOH  woa,  Ihjuribs— Naw  Tbiai<— 

DsFBOTB  i!T  Special  Vbkdict. 

1.  In  an  action  for  injuries  received  In  at- 
tnnpting  to  cross  a  iMdge,  a  question  submitted 
to  the  jury,  whether  a  hole  In  the  bridice,  nt 
which  plBlntlirs  horses  became  frU^teoed.  was 
an  InsuflSciency,  or  a  want  of  repair  of  the 
bridge,  at  the  time  of  the  accident,  naturally 
calculated  to  frighten  horses  of  ordinary  seutle- 
ness,  was  anrwered  in  tbe  negative.  that, 
as  there  waa  laTOlved,  among  other  things,  the 
question  of  what  constitutes  an  inauffldency. 
and  the  jury  may  have  thought  there  could  be 
none  unless  tbe  bole  was  so  larra  and  so  con- 
nected with  the  traveled  track  tbat  the  horses 
were  liable  to  step  in  or  on  it,  and  thereby  be- 
come frightened,  and  as  there  were  no  finoInicB 
as  to  its  location  and  size,  or  as  to  how  tha 
homes  were  frightened  thereby,  the  court  was 
warranted  in  setting  the  verdict  aside  as  de- 
fective. 

2.  So.  too,  the  court  waa  warranted  In  set- 
ting aside  the  verdict  as  defectiv*  on  a  flnding 
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that  at  the  time  of  the  accident  the  team  be- 
CHD1Q  more  than  momentatilT  unmanageable, 
there  being  no  finding  aa  to  the  distance  the 
horaeg  backed  before  coming  in  contact  with 
a  defect  in  the  emlnnltmeot  at  the  end  of  the 
bridge,  OTer  which  embankment,  at  a  point  fur- 
ther from  the  bridge,  plaintiff  was  thrown,  and 
the  jury  having  been  charged  that,  if  the  horses 
became  nnmanageable  and  remained  beyond 
the  control  of  pOUntifC  a  length  of  time  raffl- 
cieot  to  regain  control  by  ordinary  care  and 
skill  on  his  part  "before  he  was  thrown  oat 
of  the  baggy,  he  could  not  reeortf. 
Winslow,  J.,  dissenting. 

Appeal  tnm  draiit  court,  Dam  ccnmtr; 
R.  O.  Slebeckor,  Judge. 

Action  by  Anton  Schlllinger  against  the 
tomi  ot  Vennia.  Jod^nent  for  defoidaiit  on 
ft  special  venUct  From  an  order  Mtttog 
adde  tba  Judgment  and  Terdlct  and  granting 
a  new  trial,  defendant  appeala.  AfOrmed. 

The  otbsx  facts  fuUr  appear  In  tbe  follow- 
ing atatement  bj  0ASSODA7,  X: 

This  action  Is  to  recover  damages  for  per- 
■onal  Injiules  snstalned  Iqr  the  ^Intlff  while 
attenuating  to  drive  over  a  bridge  across 
Sogar  rirar.  In  the  defendant  town,  Jnly  ^ 
1880:  Tbe  complaint  ia  in  the  ordinary  torn, 
and,  am(mg  oilier  Oitngs,  alleges,  in  efrect, 
tbat  at  the  time  there  was  a  hole  In  tba 
bridge,  consOtnUng  an  Insofflciency  or  want 
of  repidr;  and  tliat  Uie  embankment  constl- 
tnting  tbe  approach  to  the  north  end  oot  the 
bridge  waa  too  narrow,  Insufficient,  and  wltii- 
out  railings  or  guards;  and  that  his  team 
became  frightened  at  the  hole,  and  backed 
off  from  such  embaidcmeut,  and  caused  ihe 
Injury.  TIu  answer  consisted  of  deniala,  and 
alleged  contributorrnei^lgencfc  At  the  close 
of  the  trial  the  Jozy  returned  a  special  ver^ 
diet  to  the  effect  that  (1)  the  hole  in  the 
bridge  was  not  an  Insufficient^  or  want  of 
r^lr  of  tiie  bric^  at  the  time  of  the  acd- 
doit,  naturally  calculated  to  frighten  h<Hves 
of  ordtnaiy  gentleness;  (2)  that  the  horses  at 
tbe  time  in  question  were  ordinarily  gentle 
horses;  <8)  that  the  horses  did  become  frl^t- 
ened  at  the  bcde  in  the  bridge  at  the  time  in 
question;  (4)  that.  If  the  hole  was  an  Insnffl- 
clcncy  or  want  of  repair  naturally  calculated 
to  frighten  horses  of  ordinary  gentleness, 
then  the  defendant  did  not  hare  actual  no- 
tice thereof;  (6)  that  the  hi^way  forming 
the  approach  to  the  north  end  of  the  bridge 
was  in  a  condition  of  Insufficiency  or  In  want 
of  repair;  (7)  but  such  immffldency  or  want 
of  repair  was  not  the  proximate  'cause  of  the 
accident  and  Injury  suffered  by  the  plalntlft; 
®  tbat  the  team,  while  In  the  plaintiff's 
charge  at  the  time  of  the  accident,  did  be- 
come unmanageable,  (0)  and  more  than  mo- 
mentarily unmanageable;  (10)  that  the  plain- 
tiff, at  the  time  of  the  accident,  was  not 
guilty  of  any  want  of  ordinary  care  In  driv- 
ing and  managing  his  team  which  directly 
contributed  to  produce  the  Injury  complain- 
ed of;  (11)  that.  If  the  plaintiff  was  entitled 
to  recover,  his  damages  were  assessed  at 
¥400.  The  court  at  flrat  directed  Judgmoit 
to  be  entered  on  said  special  verdict  In  favor 
TJHai.w.no.15— €6 


of  the  defendant,  and  the  same  was  entered 
accordingly  May  23,  1892,  and  thereupon, 
and  on  motion  of  tbe  plaintiff,  at  the  same 
term,  on  the  minutes  of  the  Judge,  to  vacate 
the  Judgment  to  set  aside  the  verdict  and  to 
grant  a  new  trial  upon  the  exceptions  to  the 
siiecial  verdict,  and  upon  tbe  inconsistencies 
of  the  answers  to  the  questions  of  the  special 
verdict,  and  because  the  verdict  was  con- 
trary to  law  and  evidence,  and  the  Judgment 
inomslstent  with  the  verdict;  and  upon 
bearing  of  said  motion  by  the  court  it  waa 
"ordered  and  adjudged  that  the  Judgment 
for  the  defendant  in  said  matter,  entered 
Has  23,  1892,  be,  and  hereby  is,  vacated; 
tbat  the  verdict  herein  be,  and  herein  Is,  set 
asiue,  upon  tbe  ground  that  the  special  rae- 
dlct  tn  tba  ease  Is  Inoraislstent  and  defective; 
and  that  a  new  trial  in  the  above-entitled  ac- 
tion be,  and  hereby  Is,  granted  to  the  plain- 
tiff on  that  ground."  From  Uiat  order  tbe 
defendant  brings  this  appeal. 

Bashford,  O'Connor  &  PoUeys  and  Olin  & 
Butler,  for  appellant  La  Follette,  Harper, 
Roe  &  Zimmerman,  for  respondent 

GASSODAY,  J.,  (after  stating  the  fftcta.) 
13ie  faifl^way  at  ttte  place  In  question  ran 
north  and  south  across  the  Sugar  river.  Tbe 
bridge  over  the  river  was  86  feet  long,  16 
feet  wide,  and  9%  feet  above  the  water. 
The  planks  wwe  8  taiches  thick  and  16  feet 
long,  and  the  bridge  was  14%  feet  wide  be- 
tween the  railings.  The  hole  mentioned  In 
the  foregoing  statement  appears  to  have  been 
formed  by  a  large  knot  in  the  north  edge  of 
the  thirty-third  plank  from  the  nordi  end 
of  the  bridge  having  become  loosened  and 
knocked  out,  and  then  a  sliver  broken  off 
from  that  plank,  tapering  from  the  place 
where  Hie  knot  had  been  west  until  It  came 
to  a  pcdnt;  and  which  knothole  ai^tears  to 
have  been  about  8  feet  from  the  east  rail- 
ing, and  the  point  mentioned  appears  to  have 
readied  to  or  neariy  to  the  usual  wheel 
track  on  the  east  ride  of  tbe  bridge.  The 
witnesses  who  attempt  to  describe  the 
bole  seem  to  agree  that  it  was  the  largest 
at  the  east  end,  where  the  knot  liad  beoi, 
and  tiiat  It  gradually  tapped  to  a  point  at 
the  west  end  ot  it;  but  th^  differ  oonaid«v 
ably  as  to  the  slse  of  the  hole.  Hie  testi- 
mony as  to  the  size  of  the  hole  seems  to 
range  from  2  to  4  inches  wide,  and  from 
6  to  24  Inches  long,  and  the  verdict  leaves 
the  size  of  the  hole  othmvise  undetermined. 
The  approodi  up  to  the  north  end  of  the 
bridge  was  upcm  on  embankment  in  the  form 
of  an  inclined  plane,  buUt  of  stumpe  piled 
In  and  covered  with  dirt  The  t&oe  of  this 
embankment  was  very  much  narrower  than 
the  bridge.  An  ardiitect  and  engineer  who 
took  the  measurements,  testified  to  tbe  effect 
that  where  that  embankment  Joined  the 
bridge  it  was  only  10  feet  wide;  and  that  it 
was  3%  feet  from  the  east  end  of  the  plank 
to  the  embankment,  and  2%  feet  from  flu 
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west  end  of  tiie  plank  to  the  embankment; 
that  there  was  no  railing  along  the  east 
side  of  Che  embankment;  that  from  t3ie  top 
of  the  embankment  to  the  bottom  on  that 
side,  perpendicularly,  1  foot  from  tbe  bridge, 
It  was  7  feet  and  3  Inches;  that  3  feet  from 
the  bridge  It  was  7  and  5  Inches;  that  7  feet 
from  the  bridge  it  was  6  feet  and  3  Inches; 
that  10  feet  from  Oie  bridge  it  was  5  feet 
and  4  inches;  that  1  foot  from  the  bridge 
the  face  of  the  embankment  dear  across 
was  5  Inches  lower  than  the  tfnrface  of  the 
bridge.  Some  of  Qie  witnesses  give  a  some- 
what dlCferent  description  of  the  embank- 
ment, and  one,  who  seeum  to  have  measured 
it,  said  It  was  12  feet  wide  close  up  to  the 
bridge.  The  plaintifT  testified,  In  effeot,  Hiat 
on  the  afternoon  of  July  20,  1890,  he,  with 
his  wife,  got  into  a  two-seated  carriage  or 
buggy,  wiai  springs  under  each  aid,  but 
with  only  one  seat  in  at  the  time,  drawn 
by  a  Bpan  of  horses,  and  drove  south  upon 
tbe  highway  In  question,  and  up  tbe  embank- 
ment mentioned,  and  onto  tbe  bridge  de- 
scribed, with  the  reins  in  both  hands;  that 
the  horses  went  nicely  until  their  heads  were 
at  or  near  the  hole  In  the  bridge  mentioned, 
when  ttkey  b^an  to  shy,  and  jumped  to  the 
left  side  as  far  as  they  could,  and  in  the 
same  moment,  and  as  qul<^  as  they  could, 
they  went  bock;  that  as  soon  as  they  Jumped 
he  took  Hie  reins  in  his  left  hand,  and  told 
them  to  "get  up,"  and  reached  witb  his  right 
hand  for  title  whip,  but  could  not  catch  itr- 
that  "It  went  like  lightning;"  that  his  wife 
screamed  and  hallooed;  tliat  as  the  horses 
went  back  the  right  hind  wheel  wait  off 
the  plank  fint;  that  when  that  went  down 
the  other  lett  tiind  wheel  had  to  go  down;  tha.t 
a  little  further,  and  then  tbe  bnggy,  horses, 
and  eveiythlng,  including  himself  uid  wife, 
wait  down  tlie  east  side  of  the  embankment 
described,  whoi  the  plnlntlfl  became  uncon- 
scious. The  liorsea  tiiereupon  appear  to  taave 
started  north  with  the  caxtiage  for  aboat  12 
rods,  whoi  liie^  broke  loose  from  It,  and 
eoatiniied  to  run  north  until  tJuty  were 
stopped,  nie  man  who  stopped  ttiem  took 
them  bock  to  the  bridge,  and  he  testified  to 
tbe  appearances  at  Ihe  bridge,  to  the  effect 
that  he  found  llw  plaintiff  near  the  bridge; 
that  he  saw  where  llie  buggy  had  been 
dragged  from  Uis  foot  of  the  embankment 
to  the  place  where  it  laid;  Oiat  he  saw  the 
foo^rints  of  the  horses  on  the  edge  of  ttie 
embankment,  abont  half  way  from  the  top 
to  tbe  bottom,  and  about  6  or  7  feet  fi<om 
tihe  norib  end  of  the  bridge;  that  he  saw  a 
few  pieces  of  short  boards  and  a  broken 
whip  at  the  foot  of  the  embankment,  about 
6  feet  north  oC  the  nortti  end  of  Uie  bridge; 
that  he  saw  what  appeared  to  be  wheel 
maifes  on  the  top  of  ttie  embankment;  that 
msb  wheel  maxla  leSt  the  Inldge  about  6 
or  8  inches  east  of  the  west  wheel  track, 
and  run  in  a  semicircle  or  curve  towards 
l^e  east  edge  of  tbe  embankment;  that  such 
wheel  marks  or  tracks  l^ppeared  to  have  been 


made  by  the  two  off  wheels  of  the  buggy, 
and  were  not  more  than  7  feet  from  the 
nortb  end  of  the  bridge;  that  he  did  not 
see  any  track  or  mark  made  by  either  of 
the  near  wheels;  that  there  were  two  tracks 
there  at  that  time,  but  they  were  apparently 
made  by  t^e  two  off  wheels;  tbaX  he  saw 
no  tracks  to  matdi,  made  by  the  near 
wheels.  If  this  version  of  the  occurrence  is 
correct,  thai  It  Is  manifest  that  the  near 
hind  wheel  must  have  gone  over  the  em- 
bankment about  the  time  the  fore  wheels 
l^t  the  bridge;  certainly  before  the  horses 
left  the  bridge.  A.  witness  on  the  part  of 
the  defendant  testified  to  Oie  effect  that  be 
saw  the  plaintiff  from  a  distance  when  he 
drove  onto  the  bridge;  that  when  he  got  a 
little  ways  onto  it  bis  horses  backed  up  and 
turned  right  square  off,  and  went  up  the 
road;  that  it  looked  to  him,  from  the  dis- 
tance, as  though  they  backed  perhaps  to 
the  edge  of  the  ^bankment,  got  their  hind 
feet  off,  and  then  turned  and  went  np  the 
road;  that  upon  going  to  tihe  bridge  he  saw 
a  tnxik.  where  the  bu^y  backed  off  the  em- 
bankment; that  the  near  front  whe^  had 
been  cramped  so  hard  that  it  had  partly 
slid;  that  the  buggy,  and  partlculariy  the 
hind  wheels,  appeared  to  have  gone  down 
the  embankment  Tery  nearly  square;  tliat 
the  left  fore  wheel  had  been  cramped,-^iad 
been  paxHy  sliding,— so  that  it  alhoTed  the 
dirt  up,  and  made  a  plain  track;  that 
the  footprints  of  tbe  horses  wa«  at  the  edge 
of  the  embankment,  but  that  ttiere  were  no 
tracks  from  there  down  in  the  mud;  that  be 
saw  prints  in  the  mud,  as  though  something 
had  fallen  down  th»  embankment,  and  pack- 
ed down  the  mud,  and  that  that  was  sone- 
wfaere  from  25  to  30  feet  nortti  of  tiie  north 
end  of  the  bridge.  If  this  version  of  the  oc- 
currence la  correct,  then  It  would  seem  that 
the  buggy  did  not  torn  and  go  over  the  em- 
bankment until  it  readied  a  pc^t  25  or  30 
f^  north  of  the  north  end  of  the  bridge. 
Othw  witnesses  give  different  Terriims  as  to 
the  distance  from  the  north  end  of  the 
bridge  to  the  place  where  the  buggy  ap- 
parmtly  went  over  the  embankment  Hie 
qQe>ti<ni  is  left  wtaoUj  undetermined  by  the 
special  Ta<dlGt  So  the  distance  from  the 
north  end  of  the  bridge  to  the  lude  in  the 
bridge  mentioned  is  left  andeteimined 
the  special  irerdlcL  Sereral  of  tiie  witnesses 
put  it  ab(mt  80  feet  Sudi  are  Ae  general 
outlines  of  tlw  evidence  upon  whidi  the 
special  verdict  is  baaed.  Hie  several  find- 
ings of  the  jury  constltating  that  verdict  are. 
In  ^ect,  given  in  the  foregt^nff  statemoit. 
As  there  Indicated,  the  trial  court  set  aside 
that  verdict,  and  granted  a  new  trial  <m  tba 
ground  that  it  yraa  'Incmslstent  and  defect- 
ive." 

The  rule  Is  firmly  settled  by  repeated  de- 
cisions that  the  granting  of  a  new  trial  is 
very  much  In  the  discretlMi  of  tbe  trial 
court,  and  that  Its  order  granting  tbe  same 
will  not  be  revoned  unless  there  deaily  ap- 
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I»L>ara  to        beeo  an  abuse  of  aach  dlscre- 
liuii.    McUmans  t.  Laucaator  Glty,  67  Wis. 
207,  15  N.  W.  Rep.  194;  Seaman  t.  Bom-' 
liaxn,  57  Wis.  508,  16  N.  W.  Bep.  88;  Svans 
T-.  Rueee.  63  Wla.  31.  28  M.  W.  Rep.  24; 
Smith  T.  Champagne  12  Wlo.  480,  40  N.  W. 
Uep.  388;  Scbraer  t.  SteCan,  80  Wb.  658, 
50  N.  W.  B^.  778;.    'itae  oiOy  exceptioa  to 
thia  mle  Is  where  it  afflrmatlvely  appears 
upon  the  record  ttiat  sobh  order  waa  hoaed 
upon  a  misapprebaitfon  of  the  law.  Smith 
T.  Dnisert,  61  Wis.  223,  21  N.  W.  Bep.  46; 
Mullen  T.  Belnlg,  68  Wis.  410,  82  N.  W. 
Kep.  283;  Warner  t.  HkiheiBtetter,  77  Wis. 
<iT4,  47  N.  W.  Rep.  Ul.    The  question  re- 
curs whether  such  mlsapprehenekm  of  the 
law  does  afflrnuitlTelr  appear  In  this  record. 
Oue  at  the  sroands  vjfon  which  the  ordw 
was  granted  Is  that  the  flniUnss  of  the  jurr 
are  Inconsistait   ComiscA  fbr  the  defendant 
claims  that  the  court  erroneously  held  that 
the  first  three  findings  were  Incopgistent 
He  contends  that,  althon^  the  plolntifTs 
liorsee  were  at  the  time  ordinarllj'  gentle, 
and  did  beccnne  frlghtmpd  at  the  hole  in 
the  bridge,  yet  fliat  soch  hole  at  ttie  time 
might  not  have  been  an  Insoffidotcy  or  want 
of  repair  natural^  calculated  to  frt^ten 
horses  of  radlnary   gentleness;  in  other 
words,  horses  of  ordlnaiy  gentlmess  may 
become  M^tcned  at  an  object  not  consti- 
tuting an  in8ufflcien<7  or  want  of  repair  in 
the  hl^way  naturally  calculated  to  frlghtm 
audi  burses.   This  may  be  conceded.  Olson 
▼.  Glty  of  Cailppewa  Falls,  71  Wis.  568,  37 
N.  W.  Rep.  676;  Rallwiv  Oo.  r.  Taylor,  104 
Pa.  St  306;  Railway  Ga  r.  Wynant,  114  Ind. 
526,  17  N.  E.  Rep.  118.  But  another  ground 
uptm  whlcli  the  order  was  granted  Is  lliat 
tlie  verdict  waa  defecUva   Tho  first  quea- 
tlon  submitted  to  the  Jiuy  reads:  "Waa  the 
hole  In  the  bridge  an  Insufficiency,  or  a  want 
of  repair  of  the  bridge,  at  Oie  time  of  the 
accident,  naturally  calculated  to  frij^ten 
hMsee  of  ordinary  gmtlenesa?"   To  answer 
that  queetloa  in  the  afilrmative  it  became 
necessaxy  for  the  jury  to  find,  not  only  that 
the  lude  was  an  object  naturally  calculated 
to  frighten  horses  ot  ordinary  gaitleness,  but 
also  that  It  waa  an  Insuffldency  or  a  want 
of  repair  of  fb»  bridge;  In  other  wcnrda. 
it  compiiaed  a  ndzed  questicm  of  law  and 
fact   Thus,  in  Foshay  v.  Town  of  Glen  Ha- 
ven, 26  Vna.  288,  the  trial  court  charged  the 
jury  as  a  matter  ot  law  "that  an  object  ex- 
isting wlthm  the  limits  of  the  highway,  but 
leaving  the  traveled  path  unobstructed,  so 
that  the  tiavelw  Is  safe  from  colUsltm  with 
it,  ta  not  an  insufficiency  In  the  way,  merely 
because  It  exposes  the  traveler's  horse  to 
l)ecome  frightened  at  the  si^t  of  it  and 
the  town  in  such  case  would  not  be  liable;" 
but  this  court  reversed  the  Judgment  by'ren- 
•on  of  such  error,  and  held  as  a  matter  of 
law  that  "objects  wiiliin  the  limits  of  a  high- 
w«T,  naturally  calculated  to  frighten  horses 
<tf  ordinary  gentleness,         constitute  such 
defects  in  the  way  as  to  render  the  town  lia* 


Ue.  even  though  so  far  removed  tmm  the 
traveled  patb  as  to  avoM  all  Aaiigee  of  col- 
llidon."  Bloor  v.  Town  of  Delafleld,  60  Wis. 
273,  84  N.  W.  Rep.  115.  This  principle  of 
law  was  nowhere  given  to  the  Jury  in 
charge^  nor  was  it  requested.  The  court 
read  to  the  Jury  the  statute  giving  damnge 
"by  reason  d  the  insuffidem^  or  want  of 
repair  of  any  bridge."  etc*  (secticm  1839,) 
and  charged  them  "that  this  statute  had 
given  a  remedy  against  towns  where  Injury 
results  by  reason  of  such  Insufficiency  or 
want  of  repslr;"  and  Ihen  submitted  to 
them  ttie  mixed  questlcm  of  law  and  fact 
quoted.  The  Jury  may  have  thought  as  the 
trial  Judge  did  in  Foshay  v.  Town  of  Glen 
Haven,  supra,  that  there  could  be  no  insuf- 
fldency or  want  vt  repair  in  the  bridge, 
within  Uie  meaning  of  the  atatnte,  unless 
the  hide  waa  so  large  and  so  eoimected  with 
tiie  traveled  track  that  horses  were  liable  to 
step  in  or  upon  it  and  thmt^  to  becmne 
frl^tened.  It  Is  eatinHy  a  matter  of  con- 
jecture whether  the  horsea  did  step  in  or 
upon  the  hole  and  become  frl^tened  there- 
from, or  whetlier  th^  became  frightened 
by  seeing  the  water  ^mmar  throng  the 
hole.  These  things  ml^t  depend  tq>on  the 
siae  of  the  hole  and  the'  xdace  where  the 
horses  were,  with  reference  to  it.  when  tiiey 
began  to  shy  and  Jump,— questions,  as  we 
have  seen,  left  nndetenuined  tgr  the  verdict 
iSaiT  not  the  trial  Judge,  In  mairing  the 
der,  have  reached  the  conduaim  that  in 
the  absence  of  more  specific  Instructtona  up- 
ca.  the  principle  of  law  mentitmed,  the  Jury 
wroni^  determined  the  legal  pniposltliHi 
embraced  hi  fba  question?  And  if  he  did  so 
condude,  waa  It  not  within  the  i^orlnce  ot 
his  discretion  to  set  aside  the  vordict  on 
that  ground?  Was  not  the  trial  court  Jus- 
tified In  hddtng  tbMt  the  question,  as  sub- 
mitted, was  »wii|iiqft<ntig,  and  the  answer  to 
the  same  defective?  We  cannot  say  that  It 
appean  affirmatively  upon  the  record,  in 
the  particulan  mentioned,  that  the  order 
setting  aside  the  vodlct  was  based  upon  a 
mlsapiffebnudm  of  tiie  law. 

By  the  el^th  and  ninth  flnrtnign  the  Jury 
found,  in  effect  that  at  the  time  oC  the  acd- 
doit  the  tesm  became  mora  thsn  nunnenbu 
rlly  unmanageable.  Upon  this  qneatimL  the 
court  charged  the  Jury  that,  'if  *  the 
hones  became  unmanageable  and  uncontnd- 
lable,  and  remained  b^<md  the  control  at 
the  plaintiff  a  loigth  of  time  suffldent  to  re* 
gain  c(Hitrol  by  ordinary  care  and  aiclll  on 
his  part  before  he  wsa  thrown  out  of  the 
buggy,  then  he  cannot  recover  in  this  ease." 
Under  this  instmctlon  Ihe  conduBloa  .<tf  the 
Jury  was  necessarily  based  upon  the  plaln^ 
tllTa  testimony  aa  to  the  conduct  of  the 
team,  the  distance  of  the  bole  from  the 
north  end  of  the  bridge,  the  nearness  of  the 
horses'  heads  to  the  hole  when  they  first  be- 
came frightened,  the  length  of  the  carriage 
and  team  when  taken  together,  the  fact 
whether  the  carriage  went  over  the  embank- 
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meat  wltMn  7  feet  of  tue  end  of  the  brtdge, 
u  Indicated  by  portions  of  title  erideaioe,  or 
25  or  80  feet  north  of  the  bridge,  as  Indi- 
cated by  other  portions  of  the  evidence,  or 
at  Bome  Intermediate  poliit,  as  indicated 
atlU  otha-  portlwia  uf  the  evidence;  In  other 
wwda,  fbim  paitfealar  flndlnc  1%  In  effect,  a 
general  rerdlct  npon  this  branch  of  tbe  case. 
The  qneetSon  recun  wtaeOier  It  aiDrniatlTelj 
appears  upon  the  reooni  that  this  «der  eetr 
tloc  aride  aodi  a  finding  as  defective  is  neo- 
euarUy  baaed  npon  a  ndi^frdienrion  of 
the  lav  applioabl&  Manlf eatljr  it  waa  based 
rery  largely,  if  not  wholly,  npon  the  view 
which  tbe  trial  Judge  took  of  sndi  disputed 
and  undetermined  facta.  Besldea,  the  find- 
ing la  not  limited  to  the  time  when  the  car- 
riage came  in  contact  with  the  defective  em- 
bankment On  the  contrary,  tbe  portion  of 
the  charge  guoted  extended  the  qnestian  of 
mnA  nnmanageaMeneaa  down  to  the  time 
when  the  plaintiff  **was  thrown  out  of  the 
bacB7/'  that  ia  to  aaj.  when  It  went  orer 
the  onbankment  It  Is  to  be  remembered 
that  the  Juiy  answered  tbe  sixth  qneetioa 
to  the  effect  that  tbe  approach  to  ttie  north 
end  of  the  bridge  was  tnaofilcicn^  or  in  want 
of  repair.  Am  Indicated,  It  waa  much  nar- 
rower  than  the  bridge,  and  only  10  feet 
wide:  that  It  was  feet  from  tba  east  end 
of  the  plank  to  the  embankment,  and  wUb 
no  railing  on  that  aide;  ttiat  1  foot  from 
the  bridge  the  face  ot  fta  embankment  dear 
across  was  S  inches  lower  tiian  the  snrfbce 
of  the  bildge.  Urns  it  appeais  that  yftua 
the  hind  wheels  of  the  carriage  struck  the 
embaiduwnt  th^  at  once  came  in  contact 
witii  an  admitted  defect  In  the  highway.  If 
the  carriage  and  horses  together  were  18 
feet  In  length,  and  the  hones  were  fi1^^ 
ened  seeliv  ^  gUmmer  of  .the  water 
tfarooi^  the  lude,  which,  aoording  to  some 
of  the  wltnessea,  they  mij^t  have  done  when 
ttidr  heads  were  8  or  4  feet  from  it,  then  It 
Is  maniffist  that  th^  only  had  to  back  U 
or  12  feet  before  the  carriage  came  In  cmr 
tact  wlQi  the  defect  Ii  thdr  heads  were 
right  over  the  hole  at  the  time  they  became 
fri^tcned,  then  It  would  seem  that  they 
only  had  to  back  some  16  feet  before  the  car- 
riage came  In  contact  with  the  defect  True, 
tbe  carriage  and  hcnses,  takoi  togetiier.may 
not  have  been  as  long  as  mentioned;  bntbi 
aoj  view  of  the  evidence  It  would  seem  that 
the  horses  could  not  have  backed  more  than 
from  11  to  18  feet  before  the  carriage  came 
In  contact  with  an  admitted  defect  In  the 
hitfbway. 

The  qtiestlon  recurs  whether  the  Jury 
should  have  been  limited  to  that  period  In 
determining  whether  the  team  became  more 
than  momentarily  unmanageable,  or  wheth- 
er that  Qnesdon  ms  properly  left  unlimited, 
and  by  the  charge  of  the  court  expressly  ex- 
tended to  the  time  wnen  the  plaintitt  was 
thrown  out  of  the  buggy.  The  rule  seems 
to  be  pretty  firmly  estabUshed  "that  a  horse 
is  not  to  be  conildersd  uncontrollable  that 


(Xebi 

mwdy  staiea  «r  starts  «r  la  Momemniily 
not  oontroDsd  hy  Ids  drfvar."  Hotfe  v. 
■  Town  of  FnitOB,  29  Wis.  806:  Tttns  t.  b- 
habHanla  of  NorthbrfdcB^  8T  Knaa.  2»; 
Ring  T.  ai7  of  Oohotti^  77  N.  T.  87.  So^ 
Bftbson  T.  InhsUtants  of  Bockpoc^  un 
HssB.  to,  it  was  held  "tlttt  if  tbm  was 
ady  a  momentaiT-  loaa  ef  contnl,  and  die 
amtzol  would  have  been  inatant^  re- 
gained If  the  i^Llntlirs  cairiase  bad  aet 
come  In  amtact  with  the  place  wben  the 
way  was  dcftettre;  titen  tlie  plaftrtUT  eoidd 
reooTO."  To  Uie  aame  effect,  Stsnn  t. 
babltuits  of  HabbatdstOB.  100  lUna.  49: 
OudUng  T.  Bedford,  125  Mam.  8B6;  WiV^ 
V.  Templeton.  182  Han.  46l  This  last 
eafto  was  somewhat  similar  to  ttie  case  at 
bar,  and  It  was  "hM  that  llio  drfwvHm 
bad  no  ground  of  exception  to  the  nntaaais- 
slon  to  the  Jury  ot  the  qocaUon  whether 
the  plalntUTs  loss  of  cmtnd  over  the  bone 
was  momentaiy  only,  with  an  tastrncthin 
that,  if  the  home  backed  sixty  fieet  oc 
more,  the  jdabitlff  could  not  reeow." 
Olacm  T.  aty  of  Oi^vewa  Falli^  71  Wla. 
068,  87  N'.  W.  Bcp.  STS,  Is  Ovlte  siBlIar  to 
tbe  last  case  ctbed.  In  our  Judgment,  tbe 
trial  court  was  warranted  In  holding  that 
the  ninth  question,  as  snbmltted,  was  de- 
fective. Certainly  it  does  not  afltanatiTdr 
atqnor  npon  the  xooord  that  ihe  order  set- 
ting It  aside  was  based  iq>on  a  mlsappre- 
hendon  of  the  law.  Of  conra^  the  "»■""—• 
(tf  submitting  that  question  hiid  a  eoBtrel- 
ling  taifiuence  nptm  the  Jwy  In  tMr  answw 
to  the  seventh  queetioa  submitted.  Tbe 
order  of  ttw  drcmt  court  Is  afllnned. 

WINStX>W,  J.  I  dissent  herein  beeauae  It 
seems  to  me  that  Uie  qiedal  verdict  la  a  eon- 
slstettt  and  complete  radlct,  irtiiA  disposes 
of  all  the  Issues  ia  the  action.  I  shall  not 
elaborate  my  views,  but  wUl  simply  say  that 
after  considerable  examinatUm  and  ♦lyMngh*  I 
find  myself  unable  to  perceive  the  defects  in 
the  verdict  which  the  court  finds  to  exist  To 
my  mind.  It  a  plain  and  perfecQy  eon- 
slstent  tale,  all  the  facta  of  which  are  sup- 
ported br  sufficient  evidence;  and  it  seems 
to  me  that  under  the  law  laid  down  hi 
J&dkaon  Town  of  Bellevlea,  90  Vna.  SSQi 
tbe  defendant  la  oitllled  to  Judgment  upon 
tbe  verdict. 


FABMBR8*  &  MEaCHANTS'  BANK  OF 

AINSWORTH  V.  DPHAM  et  sL 
(Supreme  Court  of  Nel«aska.  June  80^  18M) 

Action  on  Notb  —  Failokb  or  CoiniDSBATnm— 
Plbadikqb— iNSTKDOriOn. 
1.  Id  an  action  npon  a  promlssmr  Dots, 
the  defense  was  that  the  note  was  glvax  far  a 
flock  of  Bheep,  which  were  warrauted  to  be 
sound,  but  wnicb  were  diseased,  by  reason  itf 
which  the  consid^atioQ  failed,  and  the  wm^ 
ranty  was  broken.  The  court,  at  the  reqet 
of  the  defendants,  gave  three  InstraetkMi^  eoe- 
seentively,  in  wliich  It  Is  said  "that  a  fidlate  of 
oooalderation,  breach  of  warranty,  er  fkaed" 
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crinatitutea  a  raUd  defeiiM,  eta  Btld,  that  th* 
clement  of  frand  wai  not  in  lasne  in  ths  eata, 
aud  the  iastrnctlooa  wer«  erroneoaa  and  pnj- 

udicial. 

2.  iDstractloDB  must  be  applicable  to  wm 
issue  made  hj  the  pleadlnga. 
{Syllabtu  1^  the  Coort.) 

Error  to  district  court.  Valley  county; 
Hnrrlsou,  Judge. 

Action  on  a  promissory  note  by  the  Farm- 
era'  &  Mercdumts'  Bank  of  Ainsworth  against 
Clinton  Upham  and  A  B.  Slcelton.  De/end- 
ants  had  judgment,  and  plaintiff  bringa  ei^ 
ror.  Reveised. 

B.  M.  Ooffln  and  Thomaa  Damall,  tor 
pbUntlff  In  OTOF.  IL  J.  Olemesitt  and  O.  A 
Mann,'  for  deteidants  in  error. 

MAXWBU^  O.  J.  TUB  la  an  action  upon 
a  promissory  note  for  the  mun  of  tl^SSi, 
payable  to  the  order  of  D.  CcOUns.  Hie  note 
was  duly  indorsed  and  transferred  to  the 
plaintiff.  The  defendants*  answer  la  as  f&l- 
lows:  "Come  now  the  defendants,  and,  for 
answer  to  tiie  jMtitton  of  the  plaintiff  here* 
In,  admit  that  they  made,  executed,  and  de- 
llTwed  to  Dennis  Collins  ft  Co.  the  notes 
described  in  platntifTs  petition,  and  that 
said  notes  are  now  past  due  and  unpaid. 
(2)  Hie  defradants  deny  that  the  plaintiff 
is  the  owner  of  said  notes,  or  ever  has  been, 
and  attege  that  said  notes  are  now,  and 
ever  have  been,  the  property  of  Dennis  Col- 
lins ft  Co.,  the  payees  of  said  notes,  and 
that  the  i^alntiff  did  not  purdiase  said  notes 
before  fliey  woe  due.  ^  The  d^endanta 
farther  aQege  ttiat  said  notes  were  given  for 
a  flock  of  riteep  purchased  by  the  defendant 
Clinton  Upham  of  Dennis  Collins  ft  Co.,  and 
that  said  Dennis  Collins  &  Co.,  In  making 
snid  sole,  r^resented  to  the  defendant  Clin- 
ton Upham  that  they  were  w^  acquainted 
with  the  diseases  of  sheep,  and  that  all  of 
said  sheep  so  purchased  were  entirely  free 
from  disease;  and  the  defendant,  b^ng  un- 
acquainted with  the  dlseaaes  of  sheep,  and 
relying  on  said  representations  of  Dennis 
Collins  ft  Co.,  purchased  said  sheep.  (4) 
Said  sheep  were  not  tree  from  disease  at 
the  time  Clinton  Upham  purchased  the 
same,  bnt  were  diseased  with  "scab^  and 
other  diseases,  the  names  of  which  defend- 
ants  do  not  know,  but  that  all  of  said  dis- 
eases were  contains,  and  that  all  of  said 
sheep  died  of  said  dlseaseB,  and  that,  there- 
fore^ the  defendants  nerer  rec^ved  any  coih 
slderatlon  whatever  for  sold  notes,  and  that 
said  sheep  were  absolutely  worthless,  to  de- 
fendants* damage  ¥2,500.  (5)  That  defoid- 
ant  Upham  spent.  In  time  and  money,  in 
doctoriiv  and  caring  for  said  sheep,  the 
sum  of  $500.  (6)  Wherefore,  the  defendants 
pray  Judgmoit  that  Hie  plaintiff  take  noth- 
ing in  this  actton,  that  tue  same  may  be  dls- 
missed,  and  for  coats."  The  reply  admits 
that  uie  note  was  given  fbr  a  HotSL  of  sheep, 
bat  denies  all  other  auctions  of  the  an- 
swer.  On  the  trial  of  the  cause  the  jury 


returned  a  verdlot  of  $100  In  favor  of  the 
defmdants.  This,  howevw,  was  remitted, 
and  the  action  dismissed. 

The  court,  at  tlie  request  of  the  defend- 
ants, Instructed  the  jury  as  follows:  "No. 
6.  Tou  are  Instructed  that  a  failure  of  con- 
sideration, breach  of  warranty,  or  fraud 
constitutes  a  valid  defense  to  a  suit  on  a 
promissory  note,  when  brought  by  the  origi- 
nal holder  or  payee  thereof  to  the  ex- 
'tmt  of  the  Injury  resulting  from  said  fail- 
ure of  constderation,  to  the  extent  of 
the  damages  arising  from  said  breach  of 
warranty,  or  growing  oat  ot  said  fraud. 
No.  6.  A  boaa  fide  bolder  ot  collateral  notes 
can  reoover  only  the  amount  of  his  Interest 
tlwrehi,  in  an  action  brought  1^  said  holder, 
when  tliere  Is  a  feilure  of  consideration, 
breach  of  warranty,  or  fraud  of  the  original 
holder  or  payee,  which  would  avoid  all  of 
said  notes,  over  and  above  the  interest  of 
said  bona  fide  holder.  No.  T.'  Where  no  de- 
fuse Is  established,  the  holder  of  negotia- 
ble promissory  notes  as  collateral  security 
may  sue  the  makers  Uiereof,  and  recover  a 
Judgmoit  for  the  full  amount  due  on  said 
collateral  notes;  and  he  will  hold  the  amount 
recovered  on  sold  Judgment,  over  and  above 
the  interest  of  said  holder,  as  trustee  for 
the  par^  who  deposited  Sidd  notes  as  col- 
lateral security.  But  failure  of  considera- 
tion, breach  of  warronQr,  or  fraud  of  the 
original  payee  Is  a  good  defense  to  the 
amount  due  on  said  notes,  aver  and  above 
the  Intwest  of  said  holder,  even  when  the 
plaintiff  is  a  bona  fide  holder."  These  In- 
structions, given  consecutively,  make  fraud 
a  promln^t  cause  of  defoise  In  the  case, 
althou^  it  was  not  In  Issue.  We  cannot 
ten  what  Influoioe  such  InstrucUons  would 
have  on  the  jury.  They  cannot  be  said  to  be 
harmless.  The  instructions  were  calculated 
to  lead  the  jury  to  bdleve  that.  In  Uie  view 
taken  by  the  court,  there  might  be  fraud 
in  the  transaction.  The  Instructions  must 
be  applicable  to  the  Issue  made  by  the  plead- 
ings. The  Judgment  is  reversed,  and  the 
cause  remanded  for  fortlier  proceedings, 
^e  other  Judges  concur. 


JONBS  NAT.  BANK  et  al.  v.  PRICE  et  aL 
(Supreme  Court  of  Nebraska.  June  20,  18d3.) 

BTATDTS  or  FbaudS  —  AOBSBMSim  RSLATUtO  TO 
L&HD— FOBBCLOSOBS— KSBALa 

A  parol  contract  between  a  ^intlff  and 
defendant  provided  that  the  plaintiff  should  en- 
t&e  his  TOlUQtarT  appearance  to  a  suit  then 
pending,  to  foreclose  a  mortgage  on  real  estate 
owned  by  tiim,  and  walTa  the  nine-moutlis  stay 
of  sale  of  the  premises,  allowed  him  by  law, 
in  consideration  of  which  defendant  should  bid 
in  said  premises  at  the  sale  under  the  fore- 
closure proceedings  at  the  amoaat  of  the  de- 
cree, interest,  and  costs,  resell  the  same  at 
private  sale,  and  pay  to  plaintiff  the  amount 
realized  in  excess  of  the  hid.  Held,  a  valid 
contract,  and  not  within  the  statute  of  ftanda, 
(section  8,  c  32,  Comp.  St.) 
(Syllabus  hr  the  Court.) 
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Commisalonere'  deddtm.  Error  to  district 
court,  Seward  county;  Bates.  Judge. 

Suit  by  Allen  and  Louisa  Price  against  tlie 
Jones  National  Bank,  H.  T.  Jones,  and  M.  A. 
Butler,  Judgment  for  plaintiffB.  Defend- 
ants bring  error.  Conditional  order. 

Bd.  P.  Smith,  for  plalntlfliB  In  error.  Geo. 

H.  Terwiniger  and  B.  F.  Andetwm,  for  de- 
fendants In  0rror. 

RAGAN,  O.  Allen  and  Louisa  Price  sued 
the  Jones  National  Bank,  IL  T.  Jones,  Its 
cQBliler,  and  M.  A.  Butler,  In  the  district 
court  of  Seward  county,  and  In  their  peti- 
tion alleged  that  on  the  ISth  day  of  Septem- 
ber, 1886,  the  plaintiffs  were  the  owners  of 
certain  real  estate  In  the  city  of  Seward, 
Neb.,  and  occupied  the  premises  as  a  resi- 
dence. Tliat  they  were  at  that  time  incum- 
bered by  a  mortgage  given  by  the  plaintiffs 
to  the  defendant  Btjtler  to  secure  the  pay- 
ment of  ?2,000,  with  Interest  at  the  rate  of 
10  per  cent,  from  September  23,  1885,  and 
due  six  months  afterwards.  That,  although 
the  note  and  mortgage  were  made  payable 
to  Butler,  they  were  in  fact  given  to  secure 
the.  payment  of  money  borrowed  of  or 
through  the  defendant  the  Jones  National 
Bank.  That  the  plaintiffs  had  paid  the  de- 
fendants Interest  on  the  loon  at  the  rate  of 

I. 5  per  cent  That  the  defendants  had  rep- 
resented to  plaintiff^  that  the  money  due  on 
the  note  and  mortgage  was  due  to  the  Joiies 
National  Bank,  and  that  plaintiffs  Rhould 
have  addltI<Hial  time  for  the  payment  of  said 
note  and  mortgage,  provided  the  Interest 
thereon  was  prompt  and  fully  paid.  That 
on  the  23d  of  September,  1886.  Butler  as- 
signed the  note  and  mortgage  to  one  Samuel 
Orey.  and  on  the  18th  day  of  September, 
1886,  a  petttton  was  filed.  In  the  name  of  said 
Or^,  In  the  United  States  cdrcolt  court,  in 
the  4dty  of  Omaha,  Neb.,  against  the  plain- 
tlfEa,  for  the  purpose  at  obtaining  a  Judg- 
ment against  plalntUb  on  said  note  and 
mortgage,  and  decree  of  foredosare  and  sale 
of  said  mortgaged  premises.  That  at  that 
time  interest  on  said  mortgage  had  been 
fully  paid.  That  nibaequently  to  the  filing 
of  the  said  petlt^jcnt  In  Hie  United  States 
oonrt  the  defeaidiuit  Jones  made  a  Terbal 
agreement  with  the  plalntUtB  that  If  tb^ 
wonld  acknowledge  service  of  summons,  and 
waire  thdr  rlg^t  to  a  stay  of  order  of  sale 
In  the  proceedings  In  the  federal  oonrt,  ttie 
plaintiffs  dioDld  be  held  exempt  tnm  the 
payment  of  any  fees  whatsoever  for  tlie 
servioe  ot  said  snmrnons;  that  no  attorneys* 
fees  should  be  taxed  against  the  said  plain* 
tlfCs,  or  paid  dnt  of  the  proceeds  of  the  sale 
of  the  aforesaid  property  under  said  fore- 
(AoBore  suit;  and  that  be  (Jmea)  would  buy 
in  die  Bald  premises,  at  the  sale  tliereot  for 
Uie  actual  amount  necessary  to  satisfy  Hie 
amounts  due  on  said  note  and  mortgage,  and 
ncec— aiy  costs  of  suit  In  said  conrt;  and  that 
he  (flie  said  defmdant  Jones)  would  then  sdl 


said  premises  at  private  sale,  and  pay  the 
plaintiffs  the  excess  of  the  proceeds  re- 
ceived at  such  private  sale  over  and  above 
the  amount  of  decree.  Interest,  and  costs, 
that  might  be  rendered  In  said  suit  in  said 
federal  court  ThaX,  In  pursuance  at  this 
agreement,  plalntUCs  acknowledged  service 
of  summons,  and  entered  their  vcduntary  ap- 
pearance In  said  suit  In  the  federal  court 
and  agreed  with  the  defendant  Jones  to 
waive  tbeir  stay  of  the  order  of  sale  tn  said 
case.  That  on  the  5th  d:^  of  November 

1886,  a  decree  was  rendered  in  the  federal 
court,  In  said  case,  for  the  sum  of  92,050  and 
costs  of  suit,  with  a  decree  of  foreclosure 
and  order  of  sale.  That  the  plaintiffs,  in  pur- 
suance of  their  agreement  with  ^ooes. 
waived  their  stay  of  the  order  of  sale,  and 
on  the  15th  day  of  January,  1887.  said  prem- 
ises were  duly  sold  under  the  decree  of  the 
said  federal  court,  and  bid  In  by  said  defend- 
ant Jones  at  the  sam  of  $2,391.31,  and,  by 
officers  of  said  court,  said  premises  were 
duly  conveyed  to  the  said  defaidant  Tones. 
That,  out  of  the  purchase  price  of  said  real 
estate,  said  Jones  paid  out  an  attom^'s  fee 
of  $205,  taxed  as  part  of  the  costs  In  said 
suit  That  on  the  4th  day  of  May.  18ST. 
Jones  sold  and  conveyed  the  said  premises 
to  another  party,  and  received  for  said  prem- 
ises the  sum  of  $2,700  In  cash.  That  the 
rental  value  of  the  premises  at  tbe  time 
plaintiffs  waived  their  stay  of  order  of  sale 
tmder  said  decree  was  $20  per  month,  and 
that  at  the  time  of  the  bringing  of  the  suit 
In  the  federal  court  the  said  defendant  the 
Jones  National  Bank  and  H.  T.  Jones  were 
the  true  owners  of  the  note  and  mortgage 
foreclosed  In  the  name  ot  said  Orey,  and  Uiat 
the  asdgnment  to  said  Orey  waa  that  In- 
tended to  place  the  same  under  ttie  Jnrisdio- 
tlon  of  the  federal  court,  and  witb  intent  to 
defraud  the  plaintiffs,  and  that  the  agree- 
ment made  between  the  plaintiffs  and  the 
said  Jones  waa  not  made  In  good  faith  on 
the  part  of  defendants,  but  wltli  intent  to 
mislead  and  defraud  the  j^intlffi  out  of 
their  right  to  the  possession  and  use  of  said 
premises  pending  tiie  stay  of  the  order  of 
sale.  That  there  vmM  due  to  the  plalntifb 
flrom  the  defendants  tbe  sum  of  9513.6d,  and 
interest  thereon  fn>m  the  4tb  day  of  May. 

1887.  This  sum,  the  plalntHfs  alleged,  was 
composed  of  the  $206  attorney's  fee  paid  Iq- 
Jones  out  ot  the  proceeds  of  the  sale  of  said 
land,  contrary  to  his  agreement  with  plaln- 
tifb,  and  the  further  sum  of  9308.68;  the 
difference  between  the  proceeds  of  the  sale 
reo^ved  by  Jcmes,  and  the  amonnt  ot  the 
decree.  Interest,  and  costs,  including  Hie  a^ 
tomb's  tee  ot  the  case  in  Hie  federal  conrt 
The  prayer  was  fbr  judgment  affUnst  the  de- 
fendants for  (618.69,  and  7  per  cent  biterest 
from  the  4th  day  ot  May,  1887.  and  oosts  of 
suit  Judgment  and  verdict  tor  the  j^aln- 
tiffa,  and  the  defendants  bring  the  case  her* 
for  reWew. 

The  first  error  assigned  is  that  Hie  pett 
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tloo  does  not  state  a  cause  of  action,  and 
tills  error  Is  predicated  on  the  theory  that 
tlie  contract  aUenced  in  the  petition  is  void 
under  the  statute  of  frauds.  Section  3,  c.  32, 
Comp.  St,  provides:  "No  estate  or  Interest 
In  land,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  lands,  or  In  any  manner 
relating  thereto,  shall  hereafter  be  created, 
srranted,  assigned,  or  surrendered,  or  de- 
clnred,  unless  by  act  or  operation  of  law.  or 
by  deed  or  conreyance,  In  writing,  sub- 
scribed by  the  party  creating,  granting,  as- 
signing, surrendering,  or  declaring  the 
same."  The  question,  then,  Is  whether  the 
contract  set  out  in  the  petition  is  within  this 
statute.  In  Byers  t.  Locke,  93  Cal.  493,  29 
Pac.  Kep.  119,  It  Is  said;  "An  agreement 
that  the  defendant  should  proride  the  nec- 
essary money  to  redeem  the  property  of 
the  plaintiff,  whlcli  had  been  sold  under  a 
foreclosure,  and  that,  for  the  purpose  of 
enabling  defendant  to  do  so,  plaintiff  would 
convey  the  premises  to  the  defendant,  to 
be  held  by  him  until  such  time  as  they 
might  be  sold,  Is  not  an  agreement  for  tht> 
sale  of  land,  or  any  interest  therein."  In 
MiUer  v.  Kendlg,  55  Iowa,  174,  7  N.  W.  Kep. 
GOO,  It  Is  said:  "A  parol  agreement  by  the 
grantee  of  land  that,  in  case  be  aeOs  the 
land  for  more  than  tiie  price  paid,  one-half 
the  excess  shall  be  paid  to  tbe  grantor,  does 
not  create  an  interest  In  the  roil  estate, 
and  Is  not  within  tbe  statute  of  frauds." 
In  Hess  r.  Fox.  10  Wend.  437,  it  Is  said: 
**An  agreement  by  the  mortgagee  to  sell 
mcHTtgaged  premises,  the  equi^  of  redemp- 
tion in  which  is  released  tbe  mortgagor, 
and,  after  deducting  Hie  amount  due,  be  is 
to  pay  the  surplus  of  such  sale  to  the  mort- 
gagor, is  not  void,  as  within  the  statute  of 
frauds,  and,  after  tbe  sale  of  Uie  premises 
ffflT  more  than  enou^  to  satisty  the  debt 
due  to  the  mortgagee,  the  mortgagor  may 
maintain  assumpsit  for  the  snrplua"  In 
Price  T.  Stnrgis,  44  GaL  tSOl,  it  Is  said: 
"A  Terbol  agreemoit,  made  by  tbe  grantee 
wbcn  be  buys  land,  and  rec^ves  a  deed 
therefor,  to  pay  tba  grantor  a  further  sum 
of  mon^,  as  a  part  of  tbe  price,  out  of  the 
proceeds  of  tbe  sale  tbe  land,  when  he 
sells  it,  is  valid,  and  tbe  statute  of  frauds 
does  not  require  it  to  be  in  writing.  Socb 
a  contract  is  not  for  tbe  conveyance  of  land, 
but  for  the  payment  oi  a  cwtaln  sum  of 
money  upon  the  happening  of  a  certain 
aveaV  In  HcOuat  t.  Cathcart,  84  Ind.  567, 
it  is  said:  "A  contract  whereby  the  mort- 
gagee agrees  that,  in  oonsldraation  that  the 
mortgagor  will  permit  the  foreclosure,  and 
pay  tbe  costs  and  attorn^*  fees,  he  will 
bid  in  tbe  land  for  the  full  amount  of  the 
debt,  is  not  within  the  statute  of  frauds, 
and  will  be  enforced.**  The  contract  upon 
which  this  action  Is  based  is  not  one  for 
the  sale  ot  land,  or  for  the  creation  of  any 
interest  therein.  To  aiforce  it  would  not  be 
to  create  a  trust  or  power  over  or  concem- 


ingjands,  or  relating  thereto.  This  action  Is 
merely  for  the  payment  of  the  money  agreed 
upon  as  a  consideration  for  which  plaintiffs 
entered  their  vc^nntary  appearanoe,  and 
waived  their  defense  to  the  foreclosure  suit, 
in  the  federal  court,  and  surrendered  their 
possession  of  the  premises  for  nine  months, 
by  not  asking  a  stay  of  sale  for  the  time 
allowed  them  to  redeem  from  decree.  It  is 
not  every  agreement  relating  to  the  sale  of 
lands  that  is  within  the  statute  of  frauds. 
Only  such  agreements  are  within  tbe  statute 
as  are  Intended  to  create  an  Interest  in 
lands.  In  the  case  at  bar  the  plaintiffs  did 
not  actually  convey  the  land  to  the  defend- 
ants, but  it  Is  alleged  in  the  petition  that 
the  defendants  were  in  fact  the  owners  of 
the  mortgage  being  foreclosed;  that  it  was 
tainted  with  usury;  and  that,  in  considera- 
tion of  the  promises  of  the  defendants,  plain- 
tlCFs  entered  their  appearance  to  the  fore- 
closure suit,  and  consented  that  decree  might 
be  taken  as  prayed  for.  We  do  not  see  that 
this  case  is  different  in  principle  from  those 
cited  above.  The  petition  states  a  cause  of 
action,  and  the  contract  set  out  therein  Is 
not  within  the  statute  of  frauds. 

The  second  error  alleged  is  that  the  court 
erred  In  pwmlttlng  the  evidence  to  go  to 
the  Jtuy  that  tbe  mortgage  foretdosed  in  the 
federal  court  was  tainted  with  usury;  that 
neither  Butler  nor  Grey  was  ever  in  fact 
the  owner  ot  the  mortgage,  but  that  the 
same  was  at  all  timea  owned  by  the  Jones 
Natimal  Bank.  The  ground  of  tbe  objec- 
tion to  this  testimony  Is  that  it  assailed  the 
flndlngB  and  decree  of  the  federal  court  in 
the  foreclosure  suit  We  do  not  so  regard 
the  effect  of  the  testimony.  No  effort  was 
made*  ^ther  In  tta  pleadings  or  evidence, 
by  the  plaintlfflB  below,  to  contest  the  Ju- 
rlsdicttw  of  the  federal  court  or  to  bi  any 
manner  in^eoch  the  decree  rendered  by  It. 
In  fact,  the  bringing  of  tUs  action  by  the 
plalntifls  is  a  ratlflcatton  by  tbem  of  evoy- 
thing  done  by  that  decrea  It  was  o»npe- 
tent  for  tilie  parties  to  show  that  tlie  wigtnal 
note  and  mortgage  foreclosed  In  the  federal 
court  were  tainted  with  usury;  that  1h^ 
woe  in  fact  owned  by  the  def^idants,  and 
not  by  Grey,  Ihe  man  in  wliose  name  tite 
fore<^Bnre  siUt  was  brought.  These  fiicts 
tended  to  corroborate  tbe  dalm  the  plaln- 
tlfb  that  the  contract  was  made  with  them 
by  the  defMidants  os  pleaded.  This  evi- 
dence t«ided  to  show  a  consideration  and 
a  reason  toe  the  making  of  the  contract  on 
the  part  of  the  defendants. 

The  third  error  assigned  is  that  tlie  plaln- 
tlfC  Mrs.  Price  was  permitted  to  testify  ttiat 
her  hnsband  had  ttdd  her  of  the  agreement 
he  had  made  with  the  defendant  Jones.  If 
ttiis  evidence  was  hearsay.  It  remains  to 
be  said  that  Mrs.  Price  was  examhied  tn 
dtdef  by  her  counsel,  and  nothing  was  asked 
her  in  that  examination  as  to  what,  if  any- 
thing, her  husband  had  told  her  as  to  tile 
contract  he  had  made  with  Jones.  On  taw 
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croBs-«xainiiiatl<m  tiie  eoxmael  for  pbdntlffiln 
error  asked  Iter  fhfiw  Qttwtloiu:  "Qaestkm. 
Harry  [Jones]  tdd  you,  as  I  nnderstand, 
that  he  wanted  bla  money  back,  and  that 
was  all  he  wanted,  and  yon  ahould  hare  the 
balance?  Anawer.  Yea,  sir.  Q.  That  Is,  the 
mon^  he  wanted  back,  and  tike  InteteatT 
A.  I  believe  so.  Q.  You  was  to  hare  the 
balance?  A.  Tea,  sir.  Q.  Mr.  Prioe  ttiLA 
you  that  same  ding?  A.  It  was  talked 
over.  Q.  Did  he  teU  yon  lhat  same  thing 
before  that,— that  all  Harry  wanted  was  to 
get  their  money  back?  A.  That  waa  what 
X  nndeistood  all  tibe  time.  Q.  ^e  omiilns 
you  were  to  hare?  A.  Tea,  sir.**  On  re- 
direct examination  of  this  witness,  she  was 
then  asked:  "Q.  Tour  husband  has  told  you 
about  this  agreement?  A.  He  has  told  ma 
Tea;  air.  Q.  Mr.  Price  did  and  tnnsacted 
all  this  bnslneaB  for  yon?  A.  Tea,  air;  as 
my  husband.  Q.  State  to  the  JU17  what 
Mr.  Price  told  yon.  If  anything,  as  to  the 
ai^eranoit  between  him  and  Htoy  JTones, 
as  to  you  recelTlng  sny  balance  that  might 
be  remaining  ont  ot  tiie  mon^  received 
tnm  the  sale  of  the  property  after  hla  debt 
was  paid.  A.  He  told  me  the  place  was  to 
go  to  sale,  and  to  sell  It,  and  all  over  and 
above  fha  mortgage,  that  the  place  bron^t, 
would  be  ours.**  This  Is  the  substance  oC 
the  testimony,  to  the  Introduction  of  whlc^ 
objectlcm  was  made  by  the  plaintiffs  in  er- 
ror; and  inasmuch  as  th^  called  oat  tUs 
matter  themselvea,  fn  th^  cross-examina- 
tion of  the  witness,  tfac^  are  In  no  position 
to  object  to  It  now  as  incompeteoit.  Fui^ 
thomore,  tiie  evidence  ozcepted  to,  imder 
the  circumstances,  was  not  prejudicial  to 
the  plalnUfto  in  error.  If  hearsay. 

The  final  ctmtoLtion  of  tiie  plaiutifCs  In 
error  is  tiiat  the  verdict  is  oontraqr  to  tibe 
evidence.  The  evidence  satisfies  us  that  the 
mortgage  foreclosed  in  the  federal  court 
was  at  the  time.  In  &ct;  owned  by  tiie  de> 
foidants;  timt  it  was  asiAgned  to  Grey,  and 
foreclosed  in  Us  name,  without  his  knowl- 
edge, and  for  tiie  purpMo  of  cutting  oft  the 
defense  of  nsuiy,  with  irtdcb  the  mortgage 
was  tainted,  and  whldh  dtfense  the  plain- 
tiffs in  eaoT  feared  would  be  introduced  If 
salt  were  broucfht  In  the  state  court;  that 
the  money  paid  into  the  federal  court  for 
the  purchase  of  the  land,  except  the  costs 
of  the  case,  was  returned  to  plalnttflb  in 
error.  As  to  whether  tiie  contract  set  out 
in  the  petition  was  oetually  entered  Into 
betwe«i  plalntifCs  In  error  and  defendants  In 
error,  the  evldoice  Is  conflicting.  It  was 
a  question  fairly  submitted  to  the  }uiy. 
They  have  found  In  their  verdict  that  such 
a  contract  was  made,  and  the  evidence  sup- 
ports that  finding,  and  we  cannot  disturb  It. 
The  verdict,  however,  la  too  lai^  by  9205 
and  Interest,  the  amount  of  the  attorney's 
fee  taxed  by  the  federal  court  as  part  of 
the  costs  in  the  foreclosure  case.  Defend- 
ants In  OTor  have  permisrion  to  file  in  this 
eonrt.  In  twaily  days,  a  tranlttitur  of 


928S.86k  as  of  date  of  the  Judgment  In  the 
district  courts  and  tiiereopon  the  Judgmmt 
of  the  district  court  will  be  affirmed.  Should 
such  remittitur  not  be  filed,  the  judgment 
will  be  reversed,  and  the  case  remanded. 
Judgment  aooonUn^,  TitB  otbor  oommls- 
sktnen  concur. 


BROWN  et  al.  v.  FBAGINS. 

OSup«me  Court  of  Nebrsaka.  Jane  20,  1893.) 

FoRCiBU  Ektbt  axd  Ditaikse  —  Wbbn  Libs  — 
Faxamodiit  Title. 

1.  An  action  for  the  forcible  detention  of 
real  property  may  be  maintained  by  one  whose 
complete  possession  tliereof  has  been  ended  by 
the  wrongful  entry  of  antAhor,  even  though 
such  entry  was  mode  under  dslm  of  a  parar 
mount  title. 

2.  A  p&non  who  claim  a  the  paramount 
tide  to  real  prc^rty  in  the  nndispoted  posses- 
sion of  anotner  osnnot,  hr  sorrcvtitioaaly  ob- 
talaing  possession  thereof,  place  soch  formw 
possessor  at  any  disadvantage  as  to  the  asser- 
tion of  ills  rixhts  or  the  enforonnent  4tf  his 
remedies  in  respect  thereto. 

(Syllabus      the  Court) 

Commlsiionws'  dedston.  Brror  to  district 
oourt,  Douglas  county;  Fergostm,  Judge. 

Artlon  by  Leonard  B.  Feaglna  against 
David  and  Frank  Brown.  Judgmentforidalik> 
tifl:  Defendants  bring  error.  Afflnntfd. 

0:  A.  Baldwin,  for  plalntiflCs  hi  error.  Oon- 
nell  &  Ivea  and  Jcibta  Q.  Burgner,  for  defoid- 
ant  In  errw. 

RTAN,  O.  This  action  was  b^un  before 
a  Justice  of  the  peace  of  Doutfas  county  by 
Leonard  B.  Feaglna  against  David  and 
Frank  Brown,  the  complaint  reciting  that 
on  or  about  January  28,  1880,  tiie  said 
Browns,  unlawfully,  forcibly,  and  with 
strong  hand,  did  enter,  and  thenceforward 
have  hdd  posseastw  tiie  8.  B.  ^  of  the 
N.  B.  %  of  secthm  81.  township  16  M.,  range 
10  B.  of  the  sixth  P.  M.,  snd  that  the  said 
Feaglns,  at  tiie  time  of  siild  entry,  and  ever 
since,  had  the  rl^t  of  possession  of  the  said 
premises.  Service  of  notice  to  quit  was  al- 
so duly  averred  In  said  comi^alnt  A  trial 
of  this  actlim  for  tiie  forcible  entry  and  de> 
tmtion  of  the  afomald  real  property  re- 
sulted in  a  verdict  and  Jndgmoit  In  farw 
ot  Fea^na,  whereupon  the  defisndanta  ap- 
pealed to  title  disizict  court  of  said  county. 
A  trial  In  that  oourt  resulted  aa  before,  and 
the  Browns  bring  the  esse  Into  tills  court 
for  review  upon  petition  in  error. 

The  evidence  presented  the  facts  with  but 
llttie  dispute;  certainly,  none  of  s^ous  Im- 
portance. For  some  three  years  Immediate- 
ly preceding  January  24.  1889,  George  Hin 
had  dalmed  the  ownership  of  the  property 
In  dispute  and,  indd^t  to  such  claim,  had 
maintained  about  the  aald  premises  a  fence 
of  rather  doubtful  effldency.  During  the 
pasturing  season  of  the  year  1888,  Feaglna, 
aa  Hill's  t^iant,  used  the  said  real  property 
for  gradng  purposes,  fbr  whlcSi  alone  It  was 
snltaUe,  removing  the  cattle  when  tito  grass 
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became  unfit  for  use.  Aboat  Ohrlstmas 
-of  tlie  year  1888,  a  gap  was  made  In 
die  Inclosnre  by  the  falling  of  a  portion 
-of  tike  fence.  The  posts  and  wires  of  which 
tills  portion  had  been  constructed  were  aft- 
erwards covered  by  snow,  so  fb&t  any  per 
Boa  so  disposed  could  easily  drtve  a  team 
tluroiigh  the  gap  into  the  Indosore.  The 
plalntuts  In  error,  having  previously  pro- 
-cnred  a  qultdalm  deed  from  the  holder  of 
a  tnx  deed  upon  the  said  premises,  drove 
into  the  Indosure,  over  the  fallen  portiui  of 
tlie  fence  above  mentioned,  on  January  24, 
1889.  and  with  the  bdp  of  two  other  per- 
sons, on  the  same  day,  erected  a  shanty, 
whicli  said  Browns  at  once  occupied  as  a 
■place  of  residence.  Based  upon  this  poases- 
•ion,  r^forced  by  the  claim  that  their  quit- 
claim deed  raised  such  question  of  title  as 
could  not  be  Investigated  In  this  form  of 
action,  the  plalntUfs  In  error  resist  Feajdn's 
contention  for  restoration  to  his  former  pes* 
session  of  the  property  above  described. 

This  form  of  action  Involves  merely  the 
present  right  of  possession  of  the  property 
described  la  the  complaint  This  action  may 
be  maintained  by  any  person  who  is  wi- 
tltled  to  possession,  as  against  another,  who 
has  unlawfully  and  forcibly  obtained  pos- 
session,  or   whose   possession,  originally 
rightful  and  peaceable,  Is  afterwards  forci- 
bly and  unlawfully  held.  Section  1019,  Code 
-Civil  Proc.  Under  this  section  this  court  has 
held  that  this  action  being  a  dvll  remedy 
to  recover  the  possession  of  premises  unlaw- 
fully, and  with  force,  withheld  from  the 
plaintltr.  It  will  be  sufficient  to  charge  the 
forcible  detainer;  that  the  party  unlawfully 
In  possession  refuses  to  vacate  the  premises 
on  lawful  notice  so  to  do.  Bstabrook  v. 
Hateroth.  22  Neb.  281.  34  N.  W.  Rep.  634. 
In  the  case  under  conrideratlon,  lawful  no- 
tice to  quit  poKsession  was  served  upon  both 
Browns,  who  refused  to  vacate  the  prem- 
ises. Tbe4r  right  to  retain  possession  Is 
therefore  to  be  considered  solely  with  refers 
«Qce  to  the  nature  of  thdr  possession,  as 
■gahiBt  the  defendant  In  error.  There  is  no 
groQDd  for  dispute  Uiat  by  reason  of  occu- 
pancy of  the  premises,  and  the  continued  In- 
domire  thereof.  Hill  — and  under  him  his 
tenant-^ad  exclusive  possession  previous  to 
January  24,  1889.  In  respect  to  thls^  prop- 
erty the  asserdoQ  of  snch  possession  was 
I        all  that,  in  the  rnn^itton  of  the  disputed 
[        property,  It  was  cnpable  of,  and,  as  against 
all  the  world,  the  complete  possession  was 
held  by  Peaglns.  With  full  knowledge  of 
all  the  facts  in  this  matter,  plaintiffs  in  er- 
ror, at  the  time  last  mentioned,  taking  ad- 
vantage of  an  accidental  breach  In  the  in- 
donire,  entered  and  took  possession,  which, 
upon  doe  notice,  they  refused  to  surrender 
to  th«  party  dispossessed.  The  defendant 
In  cmr,  upon  such  refusal,  had  tiie  right 
to  be  itinitated  In  his  possesskm,  for  wliat- 
erer  ttutt  posHssalon  nuiy  have  been  worth. 
If  plalntUb  In  error,  out  of  possession,  de- 


sired to  test  the  rU^t  of  flie  defendant  in 
error  as  to  the  disputed  property,  an  action 
of  ejectment  offered  the  proper  remedy. 
Hist  fbrm  of  action  in  which  only  the  right 
of  possession  can  be  tested  cannot  be  made 
available  for  such  purpose.  And,  having  ob- 
tained possession  In  the  manner  above  indi- 
cated, the  Interiopers  cannot  oust  the  Juris- 
diction of  a  Justice  at  the  peace  of  the  prop- 
er  county  to  re-establish  the  interrupted 
rightful  possession  by  the  assertion  of  a 
superior  title.  Upon  this  theory  the  cause 
was  tried  in  title  district  court,  where,  upon 
the  facts,  the  verdict  was  In  favor  of  the 
defendant  in  error.  This  verdict  was  rt^t, 
and  the  Judgment  thereon  ts  therefore  af- 
firmed. Ttie  other  commlssloaers  concur. 


LAFLIN  V.  SVOBODA. 
(Supreme  Court  of  Nebraska.  June  29,  1888.) 

TEBSrABSIKO  A!«IMALS— PABTCBIKO-^LlABILmr 

FOR  Dahaqb — RsmDiss. 

1.  Under  the  herd  law,  (Comp.  St  e.  2,  art. 
8,)  a  person  having  the  enstody  of  cattle  for 
the  purpose  of  depasturing  the  aam%  although 
without  oompensation  from  the  fMunl  owdw, 
la  liable  for  damage  done  1^  tnem  upon  the 
cultivated  lands  of  another. 

2.  In  such  ease  the  peraoD  Injured  Is  not 
confined  to  the  lloi  provided  by  statute,  but 
may  niaintain  an  action  for  danwgea. 

(Syllabna  by  the  Court) 

Commissioners'  decision.  Error  to  dtetrict 
court,  Johnatm  county;  Appel^t,  Judge. 

Action  by  F.  B.  Svoboda  against  U  H. 
LafitaL  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

D.  F.  Osgood,  for  pUdntur  In  error.  Cham- 
berlain BroB.  ft  Bood,  fat  defendant  in  ern». 

IBYINB,  O.   The  def»}dant  in  error  brought 
^in  actloD  against  the  plaintiff  in  error  to  re- 
cover damages  lot  injury  to  crops  growing 
on  land  of  the  defendant  in  error,  committed 
by  cattle  alleged  In  the  petltton  to  be  those 
of  plalntlfl  in  error,  and  cattle  of  which  he 
had  the  possesslMi.  There  was  *  verdlctand 
Judgment  In  favor  of  the  defendant  to 
the  plaintiff  below.  The  errors  'l?^ 
late  to  the  «ivhig  of  certain  ^o***?**??"?. 
by  the  court,  and  the  refusal  of 
tions  asked  by  the  plaintiff  to  error, 
instructions  given  by  the  coort  taw- 
upon  the  theory  that  the  P***"**^*^ 
ror  was  Uable  for  Injuries  '=*"*'^Iic  of  otl^- 
only  by  his  own  cattle,  XmX  by  **^^*oo 
ers,  nnuer  his  custody.    The  *'^'****,erd.  ^"w- 
sented  ts  the  construction  of  <^    «ec^<^  ^ 
(chapter  2,  art  3,  Comp.  BU  o^m.^ 
of  this  article  it  Is  pro-viaed  "tbft\X  s*»^^'  ^« 
of  cattle,  horses,  naulea.  tiwtoe.  »^\e  ****  ?S 
this  state,  shall  hereafter  be  o>« 
damage  done  by  Bucb  stock  ^^SArt^ca 
vated  lands  to  this  state,  as  toc*^e  *  itt*^ 
by  this  act."    It  appeairs  from  ^iL 
that  a  portion.  If  not  aU,  of  the 
committed  taie  treapaaa  compU^ 
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not  owned  by  the  plaintiff  In  error,  but  were 
permitted  to  be  pastured  upon  his  land  with- 
out compensadon  to  him. .  Under  this  state 
of  facts  the  plaintiff  in  error  contends  that 
the  role  of  UaUlitr  as  betweoi  bailor  and 
bailee  applies,  and  that,  the  bailment  of  tbe 
cattle  to  the  plaintiff  in  error  being  grata* 
ItouB,  he  would  not.  In  any  event,  be  liable 
except  for  gross  n^llgence  on  his  own  part 
In  urging  this  point  the  plaintiff  in  error  con- 
fuses the  relations  existing  between  bailor 
and  bailee  with  those  existing  between  the 
bailee  and  third  persons,  and  the  doctrine  re- 
ferred to  haa  no  api^lcatlon  to  this  case. 

It  is  also  urged  that  the  defendant  in  error, 
by  Buirendeting  posseadcm  of  the  cattle,  and 
so  waiving  the  Uen  created  by  sectifm  2  of 
the  herd  law,  lost  his  remedy.  TUs  Is  not 
true,  because,  by  section  11  of  the  b«d  law, 
it  is  provided  tliat  nothing  In  that  law  con- 
tained shall  be  BO  construed  as  to  prevent 
the  person  injured  from  maintaining  an  ac- 
tion for  damages.  K^th  v.  Tllford,  12  Neb. 
271.  11  N.  W.  Bep.  315. 

Tbe  most  serious  question  in  the  case  is 
whethOT  the  word  "owner,"  in  the  statute,  Is 
to  be  construed  by  restricting  the  tenn  to 
tiw  general  owner,  or  by  extending  it  to  per^ 
sons  In  possession  under  some  special  title, 
and  havtaig  the  custody  of  the  stock.  It  was 
held  In  Delan^  v.  Enrtclcson,  10  Neb.  402,  6 
N.  W.  Rep.  600,  tiiat,  as  to  tre^uisses  1^  cat- 
tle upon  op^  uncultivated  lands,  tbe  com- 
mon law  of  Bn^and  is  not  appllcalfle  to  Ne- 
braska. But  In  Keith  t.  Tllford,  snpn,  this 
case  was  explained,  and  restricted  to  xmcolti* 
vated  lands;  and  it  was  said  that  where 
growing  or  standing  cultivated  crops  are  in- 
jured tlie  owner  has  his  remedy,  and  that  the 
Urst  section  of  the  herd  law  conferred  no 
right  In  the  people  of  the  state,  wbldi  tliey 
did  not  poBsesi  before  Its  enactment  That 
sectifm.  must  therefore  be  deemed  declara- 
tory of  the  common  law  In  regard  to  tres- 
passes upon  ctdtlvated  lands.  Indeed,  the 
common  law  Is  stated  almost  In  the  words  ot 
the  herd  law,  except  that  It  was  not  restrict* 
ed  to  cultivated  lands;  and  at  common  law 
the  same  douUe  remedy  existed,  to  wit,  by 
distress  or  by  action.  8  Bl.  Comm.  211.  Un- 
der tbe  common  law  it  was  frequratiLy  h^ 
that  an  agister  or  depasturer  is  liable  for 
trespasses  committed  by  cattle  In  his  posses- 
sion, and  In  such  case  many  authorities  luild 
that  the  owner  is  not  liable,  eqtedally  In 
trespass.  Rossell  v.  Gottom,  81  Pa.  St  525; 
Tewksbury  t.  BuckUn,  7  N.  H.  S18;  Komett 
V.  Duigin,  69  N.  H.  SOO;  Marsh  Jones,  21 
Vt  378;  Ward  v.  Brown,  64  HL  807.  In 
Weymouth  r.  Oile,  72  Me.  446,  it  was  coo* 
tmded,  as  here^  that  ttiere  was  no  contmct 
of  agistment  but  that  the  owners  took  the 
cattle  from  defendant's  close  at  night  and 
returned  them  In  the  morning.  Nevertheless, 
it  was  held  that  the  depasturer  was  liable. 
In  Smith  V.  Jaques,  6  Conn.  530,  In  Bamnm 
V.  Vandusen,  16  Conn.  200,  and  In  Sheridan 
V.  Bean,  8  Meta  (Mass.)  284,  statutes  very 


similar  to  ours  were  construed,  and  the  word 
"owner"  held  to  Include  dq;>aatareni  having 
the  custody  of  the  cattle. 

The  Instructions  given  by  the  court  were 
correct  snd  those  asked  by  the  plaintiff  in 
error  were  properly  reJfused.  Judgment  af- 
flrmed.  The  other  commissioners  concur. 


BARNETT  v.  PRATT. 
(Supreme  Court  of  Nebraska.   June  29,  1893.) 
NovATiOK  —  Action  ox  Contaaot  —  Paroi.  Evi- 
DBKGB — Btatdtb  or  Fkados. 

1.  A.  brought  snit  against  B.,  alleging  that 
C.  was  indebted  to  A,  for  wages;  that  B.  pur- 
chased C.'s  business,  out  of  which  the  debt 
arose,  and  in  part  consid^tlon  agreed  to  pay 
C.  ■  debt  to  A.;  that  tliis  agreement  was  fmut- 
ted  from  an  instrument  in  the  form  at  a  re- 
ceipt, set  out  ia  the  petition,  and  containing 
other  terms  of  the  transfer;  and  that  the  omis- 
sion was  to  prevent  a  third  person  from  learn- 
ing of  the  promise.  Hdd,  that  the  petition 
stated  a  cause  of  action. 

2.  Such  a  promise,  omitted  from  a  written 
agreement,  may  be  proved  by  parol,  where  the 
promisee  was  induced  to  execute  the  writing 
on  the  faith  of  the  oral  promise. 

3.  Such  a  promise  ia  not  within  the  statute 
of  frauds. 

(Syllabus  by  the  Court) 

Oommlssloners'  dedslon.  Error  to  dis- 
trict court  Tjmcaster  county;  nbbets. 
Judge. 

Action  by  Burton  Barnett  against  Tbomas- 
H.  Pratt  Judgment  for  defendant  Plain- 
tiff brings  error.  Reversed. 

a%OB.  a  Mtmger,  for  plaintlfl  In  error. 
J.  ,A.  atorshall  and  J.  I*  Galdw^  fw  de- 
fendant In  errw. 

IBVINB,  a  TUs  action  was  began  hy. 
the  i^alntlff  in  error  against  the  defendant 
in  error  In  the  district  court  of  Lancaster 
coontr*  TbR  petltlai  alleges,  in  substance, 
that  the  plaintiff  had  been  In  the  anplc^'  ot 
me  William  J.  Pratt  as  a  laborer  in  lilA- 
Uvery  staU^  and  -Qiat  about  B^tembw  26, 
1890,  WUUam  3.  Pratt  was  indebted  to 
^aintiff,  for  wages,  in  the  sum  at  1126.83; 
that  about  that  date,  WOUam  J.  Pratt  sold 
said  livery  stable  to  the  defendsnt  wlio. 
In  part  omtfderatlon  of  said  purdiase, 
agreed  with  William  3.  Pratt  that  he  would 
pay  to  tbe  plaintiff  said  debt;  that  at  ttM 
time  of  the  sale,  there  vras  ezecnted  1^ 
William  J.  Pratt  an  Instrument  In  writing. 
OB  follows;  "Received  from  Thomas  Pratt 
three  hundred  and  fifty  dollars,  cash  in 
hand,  and  said  Pratt  also  agrees  to  pay  O. 
li.  Hooper  one  btmured  and  fifty  doUars- 
on  note  and  a-e,  also  91,450.00  per  mem. 
of  mortgages  now  on  flle^— -in  aU,  moldng' 
fl,96a0(^-^or  the  Allowing  propoiy,  to  wit: 
Fourteen  (14)  head  of  horses;  6  tfog^M;  two 
carriages;  two  backs;  two  sleli^;  four 
sinitfetaameeses;  6  setts  donblehameeseB;  all 
whips  &  robes;  mefiarm  wagmi;  all  bay  now 
in  bam;  evezythtog  bdonging  to  me  now  in 
Ilvezy  bam  1624  O  street  in  dty  of  Lin- 
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coin;  also  all  leases  and  insurance  that  I 
hereby  assign  to  said  Pratt;  also  all  hay  in 
said  barn.  This  being  a  receipt  In  full  for 
all  the  aboTe  property.  W.  J.  Pratt."  The 
petition  farther  alleges  that  at  the  time  of 
the  execution  of  the  writing  the  defendant 
oalled  WilUam  J.  Pratt  aside,  and  requested 
that  no  mention  should  be  made  In  said 
writing  about  the  payment  by  defendant  of 
said  amount  to  plalntlfT,  because  one  Hoop- 
er, who  was  present,  and  who  furnished 
the  defendant  with  the  purdiase  mon^, 
was  unwilling,  and  objected  to  such  a  bar- 
gain; and  It  was  then  and  therefore  agreed 
by  and  between  said  William  J.  Pratt  and 
Thomas  H.  Pratt  tliat  this  portion  of  the 
agreement  should  not  be  stated  in  this  writ- 
ing. The  petition  asked  judgment  against 
the  d^endant  In  the  sum  named.  Upon  the 
trial  the  plaintiff  caUed  William  J.  Pratt  as 
a  witness,  whereupon  tbe  defendant  object- 
ed to  the  introduction  of  any  evidence  to 
Tary,  change,  or  contradict  the  terms  of  the 
written  contract  pleaded,  and  also  objected 
to  the  Introduction  of  any  evidence,  for  the 
reason  that  the  petition  did  not  state  facts 
suffld^t  to  oonstltate  a  cause  of  action. 
I^e  plaintiff  then  offered  to  prove  by  the 
witness,  substantially,  the  matters  set  out 
In  the  petition,  with  the  additional  offer  to 
prove  that  witness  agreed  to  sign  the  writ- 
ten instrument  only  upon  condition  that  de- 
fendant should  pay  plaintiff.  The  objeo- 
tions  were  sustained,  and  a  rerdlct  directed 
for  defendant. 

By  the  case  of  Sliamp  t.  Meyer,  20  Neb. 
223,  29  N.  W.  Rep.  S79,  It  Is  settted  that 
where  one  makes  a  promise  to  another,  for 
the  benefit  of  a  third  person,  such  third  per^ 
son  may  maintain  an  action  upon  the  prom- 
ise, though  the  consideration  does  not  move 
directly  from  him.  That  case  is  in  line  with 
the  great  weight  of  American  authority  to 
the  effect  that  the  person  for  whose  benefit 
a  promise  Is  made  may  sue  upon  that  prom- 
ise, although  not  a  party  to  the  considera- 
tion. Th.e  purpose  of  the  American  rule 
•seems  to  have  been  largely  to  avoid  circuity 
of  action.  It  may,  probably,  be  assumed 
tliat  In  order  to  permit  su<di  third  person  to 
sue  the  contract  must  be  one  which  might 
be  enforced  between  the  immediate  parties 
thereto.  In  fact,  many  of  the  cases  state 
the  rule  In  these  terms.  Upon  this  theory 
the  defendant  contends  that  the  plaintiff 
cannot  maintain  this  action,  because  of  the 
rule  forbidding  parol  evidence  to  change, 
add  to,  or  contradict  tne  terms  of  a  written 
agreement  We  cannot  regard  the  instru- 
ment referred  to  In  the  petition  as  a  con- 
tract complete  in  itself.  It  purports  only 
to  be  a  receipt  It  is  signed  only  hy  W.  3. 
Pratt  and  not  by  the  party  assuming  these 
obligations;  and  Its  whole  effect  is  that  of 
an  Informal  memorandum,  and  not  the  ex- 
pression of  a  complete  contract.  Farther, 
it  is  settled  by  a  oonMderable  line  of  au- 
tliorlty  Qiat  Wbtn  tiie  execution  ct  &  writ- 


ten agreement  has  been  induced  upon  the 
faith  of  an  oral  stipulation  made  at  the  time, 
bnt  omitted  from  the  written  agreement, 
though  not  by  accident  or  mistake,  pared  evi- 
dence of  the  oral  stipulation  is  admissible, 
although  it  may  add  to  or  contradict  the 
terms  of  the  written  instrument  Among 
the  cases  establishing  this  principle  are  Chn- 
pln  V.  Dobson,  78  N.  Y.  7S;  Ferguson  v. 
Raflerty,  128  Pa.  St  337,  18  Aa  Bep.  481. 
The  same  doctrine,  sobstnntlaUy,  has  been 
adopted  by  this  court  Norman  v.  Walte, 
30  Neb.  302,  46  N.  W.  Rep.  639.  It  will  be 
observed  ttiat  the  allegations  of  the  petition, 
and  Oie  evidence  offered,  brought  the  case 
strictly  within  this  rul& 

While  the  point  is  not  urged  in  the  briefs, 
it  might  be,  with  considerable  force,  argued 
that  the  promise  sued  on  is  within  the  stat- 
ute of  frauds,  as  being  a  promise  to  answer 
for  the  debt  of  another.  The  case  of  Shamp 
V.  Meyer,  already  (dted,  does  not  settle  this 
question,  for  In  that  case  the  promise  was 
for  the  benefit  of  the  debtor,  and  not  the 
creditor.  While  a  great  many  cases  hold 
that  such  a  promise  cannot  be  sued  upon 
the  creditor,  for  the  reason  tliat  It  Is  a 
promise  to  answer  for  the  debt  of  another, 
and  within  the  statute,  authorities  to  the 
contrary  are  about  equally  numerous;  end. 
except  In  a  very  few  cases,  It  has  always 
been  held  ttiat  a  promise  Is  not  within  the 
statute  when  made  in  consideration  of  the 
transfer  of  property  or  funds  out  of  which 
the  debt  should  equitably  be  paid,  and  that 
in  such  case  the  creditor  may  sue.  With- 
out determining  whether  ttils  distinction  is 
well  founded  In  reason.  It  sufBces  to  say 
tiiat  tt^e  construction  of  the  statute  of 
frauds  is  so  largely  a  matter  of  precedent 
that  the  doctrine  thus  established  should  be 
followed.  We  think  the  judge  erred  In  ex- 
cluding the  evidence,  and  the  judgment  Is 
therefore  reversed,  and  the  case  remanded. 
The  other  judges  concur. 


AMERICAN  WATBRWOUK8  CO.  T. 
DODQHBRTY. 
(Sopreme  Comt  of  Nebraska.    Jane  28,  1803.) 

PKRSONAL  lyJIFRlEB— NBai.lOBXO>— OOMmBCTOKT 

Nkqliobkcb  —  Proximatb  Caubi  —  QuBsnoxs 
roR  JUBT — Dauaobs — Mental  Suftbkin'o. 

1.  lasiies  as  to  the  existence  of  negligence 
aod  contributory  negiigence,  and  as  to  the 
proximate  cause  of  an  injury,  are  for  the  Jui7 
to  determine,  whm  the  evidence  as  to  the  facts 
Is  conflicting,  and  where  different  minds  might 
reasonably  draw  different  inferences  as  to  these 
questions  from  the  facts  established. 

2.  In  an  action  for  pvsonal  injuries,  men- 
tal snffering  and  anxiety  canoed  by  a  physical 
injury  is  on  element  of  damage,  whether  or  aot 
the  injury  was  due  to  the  willful  act  of  the  de- 
fendant. 

(Syllabns  by  the  Court) 

Commissioners'  decision.  Error  to  district 
court  Douglas  county;  Clarkson,  Judge. 

Actl<Hi  by  Frank  Dougherty  against  the 
American  Waterworks  Company.  Jndgment 
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f6r  plaintiff.  Defendant  bilngi  error.  Af- 
firmed. 

John  L.  Webster,  tor  plaintiff  In  error. 
Isaac  Adams,  for  defendant  In  error. 

IRVINE.  O.  Tb»  defoidant  In  error,  Frank 
Dougher^,  recovered  Judgment  against  tbe 
plalntur  In  error  In  the  sum  of  $500,  tor  In- 
juries sustained  by  defendant  In  error  by  be- 
ing thrown  Into  a  trench  excavated  by  plain- 
tiff In  error  In  Sherman  avenue,  In  the  olty 
of  Omaha,  and  alleged  to  have  been  left 
without  proper  guards  or  precautions  against 
aoddent,  To  reverse  this  Judgment,  tbe 
plalntur  in  error  brings  these  proceedings. 

The  plaintiff  In  error  was  operating  a  sys- 
tem of  waterworks  In  the  dty  of  Omaha, 
and  possessed  by  ordinance  the  ri^t  to  oo- 
cnpy  streets  In  that  city  with  Its  mains,  and 
to  make  openings  and  excnvations  In  such 
streets  for  the  puri>ose  of  laying  and  repair- 
ing such  mains.  A  general  ordinance  of  the 
city  In  relation  to  the  laying  and  repairing 
of  water,  sewer,  and  gas  pipes  provided  as 
follows:  "Red  lights  ihall  be  kept  around  all 
unfinished  work  at  nlfi^t,  and  fences  or  other 
Bidtable  and  snffloloit  barricades  against  ac- 
cidents shall  be  placed  around  excavations  at 
all  times."  On  the  day  preoedlng  the  aod- 
d^t,  the  plaintiff  In  error  had  <^iened  a 
trendi  <m  Sherman  avenue,  running  length- 
wise of  the  street,  which  was  north  and 
south,  some  6  or  8  feet  from  the  west  curb. 
Thta  trencAi  was  from  16  to  20  feet  long, 
alioat  4  feet  wide,  and  7  feet  deep.  About 
7  o'dook,  and  alter  It  had  grown  daric, 
Doo^iffliy  started  ftom  a  TptAat  on  Sharman 
avenue,  about  a  mile  north  of  the  ensavar 
tkm,  difving  two  hmses  attaiAied  to  a  wagon. 
He  was  seated  mmn  a  board  laid  aoiDBs  the 
side  boards  of  the  wagon.  He  started  ftom 
a  saloon,  and  the  erldesioe  shows  that  he 
had  been  there  some  time,  and  had  partakot 
of  Intoxicating  beverages,  bat  upon  tUs 
point  it  Is  very  doabtfnl  whether  the  evi- 
dence would  have  been  saffident  to  have 
sustained  a  finding  that  he  was  Intoxicated. 
He  was  aooompaided  by  two  men,  driving 
<me  horse  attached  to  a  buggy.  Doni^erty 
drove  down  tiie  west  dde  of  die  street;  the 
two  men  referred  to,  upon  the  east  side. 
They  were  driving  at  a  somew^t  rapid 
rate;  and  remained  so  dose  togeUier  that 
they  were  enabled  to  convexM  as  they  drove 
along.  When  the  ezcavatlcm  was  reached, 
the  two  men  In  the  boggy  being  a  short  dl»- 
tance  ahead,  Don^erty's  horsM  botll 
plunged  Into  the  excavaticm,  and  Dougherty 
was  thrown  either  into  the  trench,  or  upon 
the  ground  at  the  dde  ttiereof,  snstatailng  the 
taijnrles  to  recover  for  wbldi  the  action  was 

tM*OUgfat 

Tbe  prindpai  error  assigned  Is  that  ttie 
verdict  Is  not  Buppcarted  by  sufficient  evl- 
deuoe,  and  It  Is  a^ued  upon  this  asslgn- 
meoit.  In  tbe  first  i^ce,  that  there  Is  no  evi- 
dence Qi  negligence  on  the  part  of  the  wa- 


terworks company  eausfug  the  aoddent,  and, 
secondly,  that  the  evidence  diadoMS  coo- 
trlbutory  negligence  en  the  part  of  Don^- 
erty.  Hie  evldraice  In  r^rard  to  the  condi- 
tion of  the  exoavatiMi  la  conflicting.  That 
Introduced  on  behalf  of  the  ocKnpany^  tends 
to  ihow  that  when  work  ceased,  about  6 
o'cloclc,  the  earth  removed  from  the  excava- 
tion had  he&i  piled  up  along  each  side  and 
across  each  end  of  ths  ditch,  to  a  height 
varying  from  1^  to  3  feet;  that  at  eacb  aid 
there  had  be«i  thrust  Into  the  loose  earth 
a  stick  fk-om  3  to  5  feet  in  lengrth.  and  to  tbe 
top  of  each  stick  was  fastened  a  lanton. 
having  a  wire  guard  a  short  distance  from 
tbe  sdoss,  and  a  jacket  <tf  red  flannel  drawn 
tightly  over  the  guard.  The  evidence  lu  be- 
half of  Doo^erty  tends  to  show  that,  wboi 
the  accident  occurred,  only  one  red  liglit  was 
visible,  and  that  at  the  south  end  of  the 
tr^ioh,  and  that  there  was  no  earth,  or,  it 
any,  a  very  small  quantity,  across  the  north 
end.  There  la  evidence  to  the  ^eet  that 
Dougherty's  horses  struck  a  lantern  at  the 
north  Old,  shattering  it,  and  that  the  frag- 
ments were  found  aftw  the  accident.  But 
the  two  m«i  in  the  boggy  obsezred  but  one 
lantern,  and  this  only  when  they  were  witii- 
In  about  25  feet  of  It.  As  to  the  exlstoioe 
of  the  embankment  of  earth  axxom  the  nortli 
end  of  the  trench,  the  evidence  of  the  de- 
fendant's witnesses  Vlckery  and  Dr.  %own 
Is  c<Hifilcting,  and  botii  cannot  be  believed. 
Tbe  Jury  was  Justified  in  accepting  the  testi- 
mony offered  on  bdialf  <tf  Doutfierty,  and 
it  IB  In  Uie  Ught  of  that  testimony  that  tbe 
case  must  be  ooosidered. 

By  the  ordinance  referred  to,  the  company 
was  required  to  provide  fences  or  otha 
suitable  and  snfildent  barricades  against  ao- 
ddents.  Tbe  term  "barricade"  imports  an 
obstmotltm;  not  merdy  a  warning,  but  an 
actual  impediment  to  travd.  If  the  ordi* 
nanoe  had  oxHy  contemplated  the  ttinnrlng 
out  of  the  earth  necesssry  in  mafciiig  the  ex- 
cavation. It  wotdd  be  a  useless  itfeoe  of  leg- 
l8lati<«,  for  that  mudi  of  a  barrloate  would 
neoessarlly  be  made,  ^le  genwal  term, 
"snttable  and  snffldait  barricade**  mnat  also 
be  ooDstmed  with  r^uenoe  to  tlw  q^edsl 
term  "faMe,"  and  fliese  consldnatlons  lead 
us  to  oondude  fliat  the  ordinance  oontm- 
plates  a  banlcade  more  marked  than  even 
tbe  evidence  of  the  water  company  diows 
to  have  been  In  exfartenoe  about  tUs  traidL 
As  to  tiie  lights  weoted,  iriille  tbe  testtmMiy 
of  the  superintendent  tk  the  watw  company 
Is  to  Uie  effect  that  he  has  seen  mdi  U^ts 
at  the  dlstsnoe  ot  a  mUe,  the  testimony  of 
both  Bnssdl  and  Tubed,  the  men  In  tiie 
bnggy.  Is  that  Utey  sair  but  one  lU^t,  snd 
that  at  the  south  end.  Tiibd  did  not  see  It 
until  he  was  within  aboot  2B  feet  oi  It,  w4iDe 
Bussdl  does  not  seem  to  have  notloed  it 
until  after  the  aoddoit:  The  <tf  a  com- 
mon lantwn  pasdng  fhroush  a  piece  of  ted 
flannd  cannot  be  very  brilliant,  and  wlietlier 
or  not  it  afforded  a  sutBdent  warning  was 
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cloarlr  a  gnestlon  for  the  jnry.  We  Ud&k 
the  jury  was  clearly  jnatlfled  in  flndbv 
the  trench  bad  been  left  without  proper  bap- 
rioades  or  oanUoiuuy  rignala,  and  we  think 
It  was  dearly  Justified  In  Inferrtns  that  Hie 
netflgenoe  of  the  oompeny  in  this  regard 
caused  the  accident 

Much  that  has  already  been  said  applies  to 
the  qne0ti<m  of  contributory  neffUgmoe.  We 
cannot  say  that  the  Jury  was  bound  to  And 
that  Dontfierty  was  intoxicated;  that  he  was 
drlTlnc  witti  undue  speed;  or  that,  in  falling 
to  observe  the  red  Hght,  and  avoid  the 
trench,  he  failed  to  use  ordinary  care, 
miere  te  aome  geneial  cmn^aint  of  the  m- 
struotionB  upon  these  subjects,  but,  when 
taken  together,  they  state  the  law  faliiy, 
and  no  qpedflc  exceptions  were  taken. 

It  is  aarigned  as  error  that  the  court  emd 
In  giving  instruction  No.  1  aaked  by  THmgfk- 
erty.  This  Instruction  Is  as  follows:  "Tba 
jury  are  instructed  that  the  leaving  of  an  ex- 
ca  vation  In  the  street  without  fencing  or  suita- 
ble and  sufficient  barricades  against  sect' 
dent,  contrary  to  the  provisions  of  Oie  dty 
ordinance^  is  evidenoe  of  negUgenoe.  If  yon 
shall  find  that  the  earth  thrown  out  from 
the  trench  <m  dther  side  did  not  oonstitnte 
a  suitable  and  snffldent  barricade  against 
accidents,  and  that  the  accident  occurred 
through  want  of  a  snltalile  and  sufficient 
barricade,  while  the  plaintiff  was  In  the 
exercise  of  ordinary  care,  then  you  will 
find  for  the  plaintlfl,  notwithstanding  that 
you  may  find  that  the  excavation  was  at 
the  time  guarded  by  red  U^ts."  The  first 
objection  urged  to  this  Ins  traction  is  that  Its 
first  sentence  omits  the  element  of  the  neces- 
si^  of  proving  that  the  want  of  a  suitable 
and  Boffident  barricade  contributed  to  the 
happening  of  the  acddent.  The  remainder 
of  the  instruction  states  this  in  dear  terms, 
and  la  applicable  to  the  evidence.  It  Is  also 
urged  that  the  instruction  Is  erroneous  in  not 
tiling  the  Jury  what  would  be  sufficient  and 
suitable  barricades.  This  point  is  covered 
by  the  second  Instruction  given  by  the  court 
on  its  own  motion,  where  the  Jury  Is  told 
that  it  Is  their  duty  to  inquire  whether  the 
company  did  or  did  not  use  such  precautions 
as  a  person,  in  the  ezerdse  of  ordinary  pru- 
dence, would  have  used  to  warn  and  protect 
persons  traveling  along  the  streets  from  the 
danger  to  which  they  might  be  exposed  by 
reason  of  the  trench.  That  Instruction  was 
at  least  as  favorable  to  the  company  as  the 
law  would  permit  The  remaining  objections 
to  this  instruction  seem  to  rest  upon  the 
proposition  that  the  court  should  liave  Itsdf 
determined  that  the  plalntUT  was  guilty  of 
contributory  neg^^ce.  This  question  has 
already  been  discussed. 

The  plaintiff  in  error  also  contends  that 
the  court  erred  In  Instructing  the  Jury  that 
they  might  consider  mental  suffering  and 
anxiety  hi  estimathig  the  damages.  This  in* 
atroctlon  was  correct.  Owing  to  the  nature 
of  things,  there  can  be  no  predsa  scale  for 


weighing  damages  in  snota  cases.  Fhysicai 
■nfleiing  caused  by  socli  injuries  Is  in  Its 
nature  inseparable  from  mental  suffering 
and  anxiety  from  the  same  cause.  Whst- 
erer  may  ba  the  rule  as  to  the  recovery  of 
such  damagw  wbora  thwe  has  been  no  phys- 
ical injury,  where  such  physical  injury  has 
been  snstalnedt  moital  suffering  and  anxiety 
are,  as  much  as  physical,  an  element  for 
whldi  the  plaintiff  should  be  oompenaated. 
Judgment  affirmed.  Tb»  otber  ownmiaslon- 
ers  ooooor. 


LBB  St  al.  V.  BBUEOMANN  et  sL 
(SnprMDs  Court  of  NebnuluL    June  29»  1898.> 
Fbisoifal  asd  UoRarr  —  Rblsabb  or  Subbtt  — 

EviDBMCB— Appbal— HsviBwiNO  Obdbk  ox  Mo- 

nOV  TO  tiTRtKB  ODT  EviOBITCE. 

1.  The  extension  of  time  of  payment  of  a 
note  to  the  principal  by  the  payee,  upon  itiffl- 
dent  conalderation,  witlwut  the  knowledge  of 
the  surety,  releases  the  sorety;  and  evidence 
clearly  directed  to  proof  of  such  facts,  properly 
pleaded.  Is  competent. 

2.  Where  the  admisslbUity  of  evidoice 
for  the  first  time  called  in  question  by  a  mo- 
tion to  rftrike  It  out  of  the  record,  it  ia  very 
gnestloDable  whether,  under  any  drenmatances, 
a  review  can  be  had  of  the  mUag  of  the  district 
court  upon  such  motion. 

3.  A  verdict  will  not  be  disturbed  because 
nnsujqported  toy  the  evldenos.  unless  it  Is  dear- 
ly so. 

(ByDabuB  by  the  Oourt) 

Oommlssloners'  decUdon.  Error  to  district 
comrt.  Lancaster  county;  Field,  Judge. 

Action  on  a  promissory  note  by  Lee,  Fried 
Sl  Co.  against  Henry  Bruegmann  ajid  Jacob 
Rocke.  Plalnttflb  had  Judgment  against  de- 
feaidant  Bruegmann  alone,  and  they  bring  er- 
ror. Affirmed. 

Cornish  &  Tlbbets,  for  plaintUEs  in  aror. 
J.  O.  Johnston,  tat  defendants  In  error. 

BYAN,  O.  'nUs  action  was  brought  me 
firm  of  Lee,  Fried  &  Co.  to  recover  Judgment 
on  a  note  made  to  said  firm  by  Henry  Brueg- 
mann and  Jacob  Rocke  for  $300.  As  a  ver^ 
diet  was  returned  against  Bruegmann,  upon 
which  Judgment  was  roidered.  to  which  he 
has  made  no  objection,  his  answer  need  not 
be  mentioned.  Mr.  Rocke  answered  that  he 
signed  said  note  only  as  surety  for  Brueg- 
mann, which  fact  was  well  known  to  plaln- 
tiffs  at  the  time;  that  afterwards,  without 
the  knowledge  or  consent  of  sold  surety, 
Bru^nann  entered  into  an  agreement  with 
all  his  creditors  to  sell  out  the  entire  stock 
thm  owned  Bruegmann,  and  thatthesame 
should  be  divided  among  Bmegmann's  cred- 
itors, upon  which  said  Bruegmann  was  to  be 
discharged  as  to  all  liability  on  said  note. 
The  defendant  Rocke  further  averred  that 
said  stodc  was  accordingly  so  adA,  and  the 
proceeds,  to  the  amount  of  $500,  were  ajf- 
plied  upon  the  Indebtedness  of  Bruegmann 
to  the  plaintiffs,  and  the  time  of  payment  of 
said  note  was  extended,  to  the  damage  of 
said  Rocke,  wholly  without  his  knowledge  or 
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consent.  Defendant  Rocke  further  answered 
that,  after  aald  note  had  bera  signed  by  him 
as  surety,  plaintiffs  entered  Into  an  agree- 
ment with  the  principal,  Henry  Bniefirmann, 
without  Rocke's  knowled^  or  cons^t,  tn 
consideration  of  the  extoulon  of  the  time  of 
payment  of  all  the  Indebtedness  of  Brueg- 
mann  for  fire  years,  (a  period  much  greater 
than  that  for  which  the  note  was  originally 
to  run,)  that  Bruegmann  would  execute  to 
plaintiffs  for  the  indebtedness  evidenced  by 
said  note,  as  well  as  other  indebtedness,  like- 
wise due  between  the  said  parties,  a  mort- 
gage upon  hia  stock  of  goods,  which  was 
done  as  agreed,  and  said  time  of  payment 
was  so  extended  without  said  Rocke's  knowl- 
edge or  consent;  and  Rocke  further  alleged 
that  a  part  of  said  agreement  was  that  said 
note  should  be  delivered  to  Bruegmann,  which 
plaintiffs  wrongfully  failed  to  do.  The  reply 
denied  hi  detail  the  several  affirmative  mat- 
ters which  by  answer  had  been  alleged  as 
sufficient  to  operate  as  a  discharge  of  sold 
Rocke  as  surety.  UpcHi  these  issues,  there 
was  a  verdict  and  judgment  in  favor  of  de- 
fendant Ro(^e.  The  petition  in  error  and 
motion  for  a  new  trial  present  the  same 
grounds  for  review  in  as  nearly  the  same 
language  as  the  nature  of  the  two  documents 
will  permit. 

The  first  assignment  of  error,  that  the  ver- 
dict is  contrary  to  law,  must  fall,  for  the  de- 
fense pleaded  by  Mr.  Rocke  was,  if  sustained 
by  the  evidence,  amply  sufficient  to  discharge 
him  from  liability  for  Bruegmann's  debt. 

It  is  claimed,  next,  that  the  verdict  Is  con- 
trary to  the  evidence,  and  there  are  address- 
ed to  us  some  c(^%nt  arguments  to  sustain 
this  claim.  After  all.  however,  it  was  mere- 
ly a  question  of  a  preponderance,  with  suffi- 
cient, eiih&e  way,  to  sustain  a  verdict  It 
cannot  Uierefore  avail  to  inalBt  upon  this  ob- 
jection. 

Another  error  Is  assigned,  in  the  foUowlng 
language:  'The  court  erred  in  admitting  tes- 
timony or  evidence  of  defraidant  Brueg- 
mann's arrangements  with  his  creditors  to 
sell  his  stock,  and  prorate  the  amount  re- 
ceived among  his  creditors,  the  admission  of 
which  evidence  was  objected  to  by  plaintiffs, 
and  exceptions  properly  taken."  Referring 
to  the  evidence  of  Bruegmann  and  other  wit- 
nesses. It  is  fomid  that  the  testimony  called 
in  question  was  relevant  to  the  issues  pre- 
sented by  Rocke's  answer,  in  which,  as  has 
already  appeared,  there  was  pleaded  a  good 
defense.  Tbls  objection  is  therefore  without 
merit  Aside  from  this.  It  is  questionable 
whether  exceptions  were  properly  taken. 
For  instance,  as  to  questions  asked  Brueg- 
mann upon  this  head,  it  is  found  that  the  rec- 
ord shows  only  that  plaintiffs  objected  as  ir- 
relevant and  Incompetent  following  which 
was  no  ruling  or  exception.  Apparently, 
about  Hie  time  Mr.  Bruegmann's  deposition 
was  offered  In  evidence,  the  following  action 
was  had,  as  shown  by  the  record:  "Comldi: 
I  move  that  iba  te8tim«iy  In  the  depositlott 


of  Mr.  Bruegmann  contained  fai  answ«v  to 
questions  88  up  to  85.  indnstve,  be  8trick«t 
out  as  irrelevant  and  Immaterial;  the  testi- 
mony showing  that  the  agreement  to  prorate 
was  not  carried  out,  it  not  appearing  that 
there  waa  any  con^deratlon  for  the  agree- 
ment and  for  the  further  reason  that  an 
agreement  to  sell  out  at  once,  and  divide  the 
money  pro  rata  among  all  of  one's  creditors. 
Is  not  an  agreement  to  give  time,  but  is  a 
payment  to  all  his  credltora.  (Motion  over- 
ruled, and  plaintiff  excepted.)**  Within  these 
47  interrogatories  and  answers  sought  to  be 
stricken  out  in  soUdo  by  an  oral  motion  there 
waa  much  evidoice  that  should  have  been 
submitted  to  the  Jury,  poasltdy  some  that 
should  not  Under  this  motion,  however,  the 
court  could  not  be  required  to  select  and 
strike  out  that  which  might  be  objectionable. 
A  motion  of  this  kind  is  of  rather  doubtful 
utility,  at  best,  as  to  evidence  which  has  been 
admitted  without  objection.  To  ext«Qd  it 
as  sought  tn  tbls  instance  Is  out  of  the  ques- 
tion. 

The  only  other  errors  assigned  are  based 
upon  the  giving,  or  refusal  to  give,  the  sever- 
al instructions  set  out  in  the  record.  These 
cannot  be  reviewed,  for  the  reason  that  to 
the  ruling  upon  no  one  of  them  was  an  ex- 
ception taken.  The  judgment  of  the  district 
court  Is  aOrmed.  Hie  othor  commissioners 
concur. 


OADWALLADER  v.  McGLAY.  Sheriff,  et  aL 
(Suprane  Gmtrt  of  Nebraska.  June  20, 1888.) 
Jddombst  —  TUEBir  avtbk  Sbttlbhknt —  Vaca- 

TIQW — PaOHISK  OF  InFAXT — IXJDNCTIOK. 

1.  A  jadgmeDt  will  be  set  aside  when  It 
was  taken  after  a  settlement  between  the  pai^ 
tlM,  and  eoDtrarr  to  idaintifTs  promise  to  dis- 
miss the  action,  the  dfuFendant  having  relied  up- 
on the  promise,  and  so  suffered  default 

'2.  The  defendant  was  Justified  in  relying 
□pon  HQcb  promiae.  althooeh  the  plalatlS  was 
an  infant,  he  possessiDg  apparently  good  judi^ 
meut  aud  diBcretiou,  and  naving  been,  by  hia 
father,  who  appeared  in  the  action  as  his  next 
friend,  permitted  to  transact  the  business  out  of 
which  the  action  rose. 

3.  Where  none  of  the  spedal  proceedloga 
provided  by  the  Code  Is  la  such  a  ease  avail- 
able, an  action  in  equity  will  lie  to  enjoin 
against  the  eofbrcement  of  such  a  Jodgment, 
and  to  declare  its  cancdlatioii. 
(S^Ubw  by  the  Gooit) 

Oommlssloners*  decision.  Appeal  from  dis- 
trict court  Lancaster  county;  Hall,  Judga 

8idt  by  Charles  M.  Gadwallader  against 
Samuel  McOlay,  sheriff,  and  others,  for  the 
purpose  ot  vacating  a  judgmoit,'  and  enjoin- 
ing enforcement  thereof  From  a  decree 
granting  the  relief;  defendants  appeaL  Af- 
firmed. 

J.  S.  Bishop  and  Pound  &  Burr,  for  appelr 
lants.  Reese  &  Gilkeaon.  for  app^ee. 

IRVINB.  C.  Charles  T.  Weber,  an  infant 
by  his  father,  as  next  friend,  rec^>vered  a 
judgment  before  the  Justice  of  the  peace  In 
Lancaster  connty  for  $107,  and  costs.  ▲ 
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transcript  of  this  jiidffment  was  filed  in  the 
office  of  the  iHetk.  of  the  district  court,  and, 
after  certain  proceedings  In  aid  of  execution, 
an  execution  was  levied  upon  real  property 
of  Cadwallader,  occupied  by  him  and  his 
family  as  a  homestead.  Before  the  sale  this 
suit  was  be^un  by  Cadwallader  against  the 
sheriff  of  Lancaster  oounty  and  Weber,  for 
the  purpose  of  Tacating  the  Judgment,  and 
■enjoining  the  ^orcemoit  thereof.  D.  L. 
Lore  was  permitted  to  Intenrene  as  assignee 
of  Weber's  Judgment. 

The  plaintiff  claimed,  first,  that  the  prop- 
«rt7  levied  upon  was  »empt  from  execution 
u  a  hom^ead.  The  defendants  met  this  by 
showing  that  the  Judgment  np<»i  which  the 
«xecatlon  was  Issued  was  for  wages  owed  by 
Oadwalladtf  to  Weber,  and  claimed  that  a 
homestead  was  not  exempt  from  ezecotton 
<4K>n  such  a  Judgmrait  TUm  question  we 
need  not  determine,  In  Tiew  of  the  oondor 
■Ions  reached  on  the  other  branch  of  the 
case. 

The  plaintiff  ctmtended,  in  support  of  his 
application  to  hare  the  Judgment  canceled, 
that,  pending  the  action  before  the  Justice 
of  the  peace,  and  before  Judgment  was  ren- 
dered, he  had  a  conference  with  Weber,  in 
whldi  their  accounts  were  looked  over,  add 
a  settlement  reached,  by  which  it  was  as- 
certained that  Weber's  account  was  oTer- 
drawn.  and  that  a  small  balance  was  due  from 
Weber  to  plaintiff;  that  thereupon  Weber 
promised  that  Oie  suit  should  be  dismissed; 
that  Cadwallader  relied  upon  that  promise, 
and  did  not  attoid  at  the  time  appointed  for 
the  hearing,  when  Weber,  in  fraud  of  his 
agreement,  took  Judgment  by  default,  and 
this  fact  was  concealed  from  Cadwallader 
until  too  late  to  open  up  the  Judgment  or  ap- 
peal therefrom.  The  eTldence  upon  this  sub- 
ject was  conflicting,  and  the  trial  Judge  was 
Justified  in  finding  the  facts  for  the  olaintlfl. 
There  can  be  no  doubt  that  a  Judgment  taken 
contrary  to  an  agreement  of  this  ebaracter, 
relied  upon  by  the  defendant,  would  be  Tr- 
eated if  taken  tn  the  district  court,  under 
eectl<m  002  of  the  Code.  That  section  does 
not  apply  to  Justices  of  the  peace,  and  the 
plaintiff  is  therefore  entitled  to  proceed  In 
equity  to  avoid  such  Judgment  See  Black. 
Jndgm,  {  373,  and  numerous  cases  there  cited. 

We  do  not  think  that  the  fact  that  Weber 
was  an*  infant  affects  the  case.  His  next 
friend  was  his  father,  and  his  father  had 
emancipated  him,  as  Is  clear  from  the  fftct 
that  he  had  been  permitted  to  engage  In  a 
contract  with  the  plaintiff  on  hla  own  behalf, 
and  that  his  father  undertook,  as  his  next 
friend,  to  prosecute  an  action  to  recover  his 
wages  for  him.  He  was  apparently  a  young 
man  approaching  his  majority,  and  accus- 
tomed to  transacting  his  own  business.  Un- 
der these  facts,  we  think  Cadwallader  was 
justified  In  relying  up<m  Weber's  representa- 
tions and  promises.  An  infant  is  responsible 
for  frauds  committed  by  him,  as  well  as  for 
torts.  Savace  t.  Foster,  9  Hod.  S9;  1  Stoxy, 


Bq.  Jur.  (12th  Ed.)  |  SeS.  As  was  said  In 
Blnsse  T.  Barker,  13  N.  J.  Law,  263,  a  slmilnr 
case:  "Hie  defendant  has  been  Injured  by 
the  want  of  good  faith  on  the  part  of  the 
plaintiff,  and  this  court  will  not  sustain  a 
Judgment  under  such  clPCumstancM."  Love, 
as  Weber's  assignee,  took  only  Weber's  rightsL 
The  briefs  discuss  a  question  as  to  whether 
the  def^dants  were  misled  by  a  statement 
of  the  trial  Judge  whereby  they  were  in- 
duced to  forbear  patting  upon  the  stand  cer- 
tain witnesses  upon  the  question  of  fraud; 
but  the  record  does  not  disclose  any  facts 
founding  this  argument,  and  the  affidavit 
filed  In  this  court  cannot  take  the  place  of 
a  transcript  of  the  record  or  bill  of  »eep- 
tions.  Affirmed.  The  other  eonunisslonas 
c<Hicnr. 


RABBN  V.  FIRST  NAT.  BANK  OF 
AUBO&A. 

(Snpremp  Court  of  Nebnska.   June  29.  1898.) 

AcTioK  oir  Hots— DsPBNSB— BviDSNCS. 

A,  the  owaer  of  i  note  secured  by  mort 
gaKti,  pledged  the  DOte  to  a  bank  to  secure  ao 
inoebtotlaeas  from  A.  to  the  bank.  A  senlot 
mortgagee  brought  a  foredosare  salt,  in  whkfa 
A.  appeared  by  bis  own  attorney  and  filed  s 
cross  Dili.  A  decree  foreclosing  both  mortgagen 
wn,3  rendered,  end  the  land  was  sold  to  a  stran- 
ger. Thereafter  ttie  iMtnk  bought  the  land  from 
the  purchaaer,  A.'s  attorney  in  the  foreclosure 
case  neffotiatine  the  porchaae.  and  receiving  a 
boDtis.  Later  the  bank  resold  at  a  profit.  Held, 
that  A.  conid  not  recover  from  the  bank  the 
nmouut  of  the  note  out  of  such  profits. 
(Syllabus  by  the  Ooort) 

Gommisslonen'  decision.  Brror  to  district 
court  Hamilton  cotmty;  Post,  Judge. 

Action  by  John  Raben  against  the  First 
National  Bank  of  Aurora.  Defendant  had 
Judgment,  and  plaintiff  brings  error.  Af> 
firmed. 

Sedgwick  &  Power,,  tor  ^alntlff  in  error. 
A.  W.  Agea  and  B.  J.  Halner,  for  defendant 

in  error. 

IRVINB,  a  The  plaintiff  in  error,  who 
was  also  plaintiff  below,  was  the  owner  of 
a  promissory  note  drawn  to  his  order  and 
executed  by  one  Sparks  for  the  sum  of 
$374.70:  This  note  was  secured  by  a  mort- 
gage upon  land  in  Hamilton  county  upon 
whl(^  there  was  a  prior  mortgage  to  the 
New  Bnj^and  Mortgage  Security  Company 
for  f40a  Raben  was  indebted  to  the  de- 
fendant bank,  and  pledged  the  Sparks  note 
and  mortgage  to  the  bank  as  collateral  se- 
curity for  his  Indebtedness.  The  New  Eng- 
land Mortgage  Security  Company  began  suit 
In  the  United  States  circuit  court  to  fore- 
close its  mortgage,  making  Sparks  a  party 
defendant  Mr.  Alfred  W.  Agee  held  a 
third  mortgage  upon  the  same  land.  He 
was  an  attorney  at  law,  and  In  that  capad- 
tj  represented  the  bank  in  many  matters. 
He  had  also  for  some  time  acted  as  the  at- 
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tomey  of  Raben  under  an  annual  retainer. 
Mr.  Agee  appeared  In  tlw  fbrectosore  caae. 
filed  an  answer  and  croM  bill  for  Baboi. 
and  a  decree  of  foredMure  was  ultimately 
r^ered  eataUlshing  the  mortgages  In  tiie 
order  above  stated,  and  dlrectliw  a  sale  ot 
the  premises.  A  nqqeat  for  stay  was  filed, 
and  a  etaort  time  after  the  ezjtoitlon  of  the 
stay  the  premises  were  sold  by  the  master 
to  one  J(An  Sutton  tor  fTOO,  ttm  proceeds 
not  bdng  anlte  mffident  to  nMsty  the  costs 
and  the  New  n«>gi^«i<  Oompaay's  mortgage. 
Ndther  Agee,  Baben,  nor  the  bank  seems 
to  have  known  of  the  Issuance  of  an  order 
of  sal^  nor  to  haTS  been  aware  of  these 
proceedtaiga  nntil  atta  the  sale  bad  been 
oonflrmed,  and  a  master^s  deed  made  to 
Sutton.  Agee  thai  learned  that  the  sale 
had  been  so  mad^  and  obtained  an  Inter- 
view with  Button,  who  was  until  that  time 
an  entire  stranger  to  all  ^  parties.  Sut- 
tcm  offered  to  ramver  the  pnqterty  to  Agee 
for  9200  more  than  the  amount  of  his  Ud. 
Agee  went  to  the  bank  for  the  purpose  of 
borrowing  $1,000,  with  which  to  purchase 
the  land.  Upon  making  his  object  known, 
one  Ddevan  Bates,  a  stockholder  in  the 
bank,  and  bookkeeper  thereof,  suggested 
that  If  the  bank  was  to  advance  the  money 
it  might  boy  the  land  for  Itself.  Agee  then 
proposed  to  give  the  bank  the  benefit  of  hlfl 
bargain  provided  the  bank  would  pay  him 
$100.  This  proposition  was  accepted,  and 
ultimate  a  deed  was  executed  from  Sutton 
to  Bates,  Sutton  receiving  f900  and  Agee 
$100.  the  bank  advancing  the  money.  Some 
time  afterwards  the  land  was  conveyed  by 
Bates  to  one  Larsen  for  $1,500,  the  bank 
rec^vlng  the  purchase  money.  Before  Bates 
received  hla  deed,  and  while  *  negotiations 
were  pending  between  Agee  and  Sutton,  Ba- 
ben and  the  bank  eCFected  a  settlement  of 
their  accounts.  Baben  transferring  certain 
property  to  the  bank  in  satisfaction  of  all 
his  Indebtedness  thereto.  Raben  claims  fb&t 
this  settlement  was  made  without  any 
knowledge  on  fals  port  of  the  pending  nego- 
tiations between  Sutton,  Agee,  and  the  bank, 
and  there  Is  no  evidence  to  show  the  con- 
trary. Baben  brought  this  suit  seeking  to 
recover  from  the  bank  tibe  amoont  of  the 
Sparks  note,  with  Interest  Thwe  was  a 
general  finding  and  judgment  for  the  de- 
fendant 

In  addition  to  the  foregohig  facts,  whldi 
are  very  clearly  established,  Baben  claims 
that  Agee  was,  In  the  foreclosure  case,  acting 
as  the  bank's  solicitor,  and  that  both  Agee 
and  the  bank  assured  Baben  that  the  bank 
would  collect  the  Sparks  note  out  of  the 
security,  and  that  Baben  need  pay  no  at- 
tention to  the  matter.  The  bank  denies  this. 
The  dear  pr^onderance  of  flie  evidence  la 
that  the  bank  undertook  no  obligations  in 
the  foredosore  case;  that  Agee's  employ- 
ment was  aa  bdiaU  of  Baben  alone,  and 
that  the  note  and  mortgage  were  ddlvered 


to  him  by  the  bank  only  to  permit  him  to- 
enforce  Raben's  lights.  On  the  part  of  Ba- 
ben, his  testimony  la  Hat  offlcers  of  ttw- 
bank  told  him  he  need  pay  do  attention 
to  the  sale;  that  t&cr  would  attend  the  sale. 
His  testimony  goes  no  farther  than  this. 
The  officers  of  the  bank,  on  the  contrary, 
testify  that  they  made  no  promises  and  aa- 
sumed  no  dnttes  whatsoever,  bat  left  Hie 
whole  matter  of  protecting  the  mortgage  to 
Baben  himself.  The  findings  of  the  trial 
Judge  are  clearly  sustained  by  the  evidence. 
Upon  this  state  of  fscts  and  these  findings 
the  only  qnestkm  is  whether  Um  bank  coold' 
purchase  the  property  for  Itsdtf  without  ac- 
counting to  Baben  for  the  amoimt  of  tbB 
note  out  of  the  pn^ts  realised  by  it  It 
may  bo  that  had  the  bank  pnrdiased  the 
property  at  the  foredosora  sale,  it  woold  be- 
held to  treat  the  property  merdy  as  col- 
lateral to  the  debt  nndw  the  same  terms 
that  It  had  before  held  the  mortgage;  bat 
that  state  of  afTalrs  does  not  exist  The 
bank  was  not  bound  to  bid  <m  ttw  property 
at  the  sale.  The  property  was  sold  to  a 
stranger  whose  title  to  it  was  perfected, 
and  the  whole  interest  of  both  Baben  and 
the  bank  had  become  eompletdy  divested 
before  Agee's  negotiations  with  Litton  took 
place.  The  question  of  the  bank's  power  to- 
Invest  Its  funds  In  real  estate  In  this  man- 
ner has  no  beaili^  upon  this  case.  It  does 
not  appear  that  the  purchase  was  made 
with  any  reference  to  the  relations  between 
the  bank  and  Baben.  On  the  contrary,  it 
appears  that  the  officers  of  the  bank  con- 
sidered it  as  an  entirely  Independent  trans- 
action, and  were  moved  only  by  the  con- 
sideration that  it  would  be  more  profitable 
for  them  to  buy  the  land  themselves,  paying 
Agee  his  bonus,  than  to  lend  Agee  the 
money  wherewith  to  make  the  purchase. 
We  know  of  no  prtndpie  of  law  holding 
even  a  trustee  to  accountability  for  profita 
realized  by  him  through  the  purchase  and 
sale  of  proper^  once  held  by  him  in  trust 
where  the  trust  had  eompletdy  terminated, 
and  the  Interest  of  the  cestui  gae  trust  been 
dlvMted  by  a  prior  sale  to  a  stranger,  wltti- 
out  any  collusion  of  the  trustee. 

The  difficulty  seems  to  have  grown  oat  of 
the  conflicting  relations  between  Agee  and 
the  parties.  The  rl^ts  existing  between 
blm  and  his  clint  are  not  before  us  for 
determination.  We  do  not  wish  to  say  that 
Mr.  Agee's  course  was  Improper,  but  the 
fact  that  he  not  only  was  Interested  ta  the 
property  hlmseif,  but  also  undertook  to  act 
for  Raben  In  a  manner  where  Baben's  In- 
terests might  not  prove  identical  with  those 
of  the  bank,  with  which  he  was  also  dosely 
associated,  presents  a  situation  which  Is  un- 
fortunate at  least  The  case  shows  what 
extreme  caution  should  be  observed  by  an 
attorney  In  dealing  tn  any  manner  with  tbe 
property  In  which  his  dieata  are  interested. 
Affirmed.  The  other  oommlseioners  concur. 
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PACIFIC  TEL.  CO.  T.  UNDERWOOD. 
<SnpTCiiie  Goort  of  Nebraska.    June  29,  1888.) 
TaLrOKAPH  CoMPANiae — Bksok  ik  Mbssaob — hut- 

1.  The  legal  status  of  a  telegraph  compaa? 
is  practically  that  of  a  commou  carrier  of  ia- 
telli;;ence  for  hire,  and  anch  company  is  bound 
to  correctly  and  promptly  tranamit  and  deliver 
moMsagee  intrusted  to  it,  and  cannot  by  con- 
tract reliev;a  itself,  either  in  whole  or  in  part, 
from  liability  for  injury  or  loss  resaltlng  from 
its  own  negfigence. 

2.  A  telegraph  company  had  printed  on  its 
message  blanks:  "The  company  will  aot  be  lia- 
ble  fur  duuiuges  iu  auy  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days 
after  sending  the  message."  Held  an  attempt 
on  the  part  of  the  tel^raph  company  to  limit 
its  liabnfty;  that  this  clause,  if  regarded  as  a 
contract,  was  without  consideration,  unjust,  un- 
ri^sonable,  and  violatlre  of  section  12,  a  68a, 
Comp.  St. 

(Syllabus  by  the  Court.) 

Commlarionera'  dedj^tm.  Error  to  dis- 
trict ODtirt,  TjiTiwMit^  oounty;  A.  W.  field, 
Judfie. 

Actton  by  John  t  Underwood  against  tbe 
Fadllc  Tdegrapli  Company  to  recover  dam- 
ages tor  an  error  In  tinnsmtttlng  a  mes- 
sage. Plaintiff  bad  Judgmrat,  and  defend- 
ant bringa  error.  Affirmed. 

Marqaett,  Deweese  &  Hall,  for  plaintiff 
In  error.  Chas,  £L  Magoon,  tor  defendant  In 
error. 

BAGAN,  0.  John  Underwood  sued  the 
Pacltlc  Telegraph  Company  In  the  district 
court  of  Lancaster  county.  The  facts  In- 
volved In  tbe  case  are  substantially:  Un- 
derwood lived  in  Lincoln,  Neb.  He  had 
some  household  goods  In  Richmond,  Ind. 
He  dcsii-ed  these  shipped  to  Lincoln,  and 
wrote  to  one  lAwreuce,  at  Richmond,  ask- 
ing the  rate  on  goods.  Lawrence  delivered 
to  a  telegraph  company  at  Richmond  the 
following  dispatch:  "KlcUmond,  Indiana, 
July  2,  1880.  To  John  L  Underwood,  Lin- 
coln, Nebraska:  Rate,  seventy-sis  dollars 
per  cur;  $LOQ  per  one  hundred  local  L.  L. 
Lawi'ence."  This  telegram,  when  delivered 
to  Underwood,  read:  "Ulciimond,  Indiana, 
July  2.  18SG.  To  John  I.  Underwood,  Lin- 
coln, Neb.:  Bate,  twenty-six  dollars  per  car; 
$1.0U  per  hundred  local.  L.  L.  Lawrence." 
Underwood,  relying  upon  the  correctness  of 
this  telegram  as  delivered,  ordered  his  goods 
shipped  as  a  car  lot,  and  on  their  arrival  at 
Lincoln  was  obliged  to  pay  $76  freight  He 
brought  this  suit  to  recover  the  difference 
between  the  f76  and  $26.  The  telegraph 
company  defended  on  three  grounds:  (1) 
Tiiat  the  mistake  in  the  telegram  was  made 
on  another  line;  (2)  that  Underwood  did  not 
prestiut  his  claim  for  damages  to  the  tele- 
graph company  within  00  days  after  the 
date  of  the  telegram;  (3)  that  Underwood 
was  not  damaged  by  the  mistake.  There 
was  a  verdict  and  judgment  for  Under- 
wood, and  the  telegraph  company  brings  the 
case  here  for  review. 

T.65N.WJ10.15— 


The  first  error  assigned  is  that  the  court 
erred  In  admitting  In  evidence  the  telegram 
as  It  originally  started  from  Richmond,  for 
the  reason  that  It  Is  a  different  one  from 
that  set  out  in  the  petition.  On  looking 
Into  the  record,  we  find  that  Undorwood 
claims  that  the  telegraph  company  delivered 
to  him  a  telegram  which  read  "twenty-six 
dollars  per  car,"  but  he  avers  that  this  tele- 
gram, as  originally  sent,  read  "seventy-six 
dollars  per  car,"  and  that  through  the  neg- 
ligence of  the  telegraph  company  it  was 
altered.  The  principal  objection,  however. 
Is  that  Underwood,  on  the  trial  to  the  Jtuy. 
put  In  evidence  only  the  written  part  of  the 
telegram,  without  putting  In  the  printed 
matter  on  the  blank.  Tbe  printed  matter 
alluded  to  was  that  usually  found  on  all 
telegraph  blanks,  and  contains,  among  other 
conditions  and  terms,  this:  **Tbis  company 
will  not  be  liable  for  damages  in  any  case 
where  the  claim  Is  not  presented  in  writ- 
ing within  sixty  days  after  sending  the  mes- 
sage." The  telegraph  company  did  not  un- 
dertake that  the  printed  conditions  on  the 
telegraph  blank  should  be  transmitted. 
These  conditions  were  no  port  of  the  mes- 
sage sent  The  evidence  corresponded  with 
^e  pleadings,  was  competoit,  and  there  was 
no  error  in  its  admission. 

The  second  error  allied  is  the  reftisal  of 
the  court  to  give  the  Jury  this  instruction: 
"If  the  Jury  find  from  the  evidence  that  the 
telegraphic  blimk  on  which  was  written  tbe 
message  received  by  the  plaintiff  from  the 
defendant  contained  a  clause  or  provision 
to  the  effect  that  the  company  will  not  hold 
Itself  liable  for  errors  or  delay  In  trans- 
mission or  delivery  of  nnrepeated  messages 
In  any  case  where  the  claim  Is  not  present- 
ed In  writing  within  sixty  days  after  the 
sending  of  the  message,  then,  before  the 
plaintiff  can  recover,  he  must  show  that  he 
'presented  his  claim  to  the  defendant  In 
writing  within  sixty  days  after  receiving  the 
message;  aud,  if  the  Jury  find  from  Ihe  evi- 
dence that  the  plaintiff  did  not  so  present 
his  claim  In  writing  within  sixty  days  after 
the  sending  of'  the  telegram,  then  the  de- 
fendant is  not  liable,  and  the  plaintiff  can- 
not recover,  and  your  verdict  should  be  for 
the  defendant"  There  are  four  reasons  why 
the  refusal  of  the  court  to  give  this  instruc- 
tion was  correct:  (a)  This  suit  is  not  based 
on  a  contract,  bat  Is  grotmded  In  tort  (b> 
A  telegraph  company  is  a  common  carrier 
of  Intelligence  for  hire,  bound  to  promptly 
and  correctly  transmit  and  deliver  aU  mes- 
sages Intmsted  to  It  snd  cannot  by  con- 
tract exempt  Itself  from  liability  for  Its  own 
negligence.  ((^  The  clause  printed  on  the 
telegraph  blank,  to  the  effect  that  ^e  tele- 
graph company  would  not  be  liable  for  dam- 
ages in  any  case  unless  the  daim  was  pre- 
sented In  writing  In  60  day^,  was  and  Is 
unreasonable,  and  wholly  without  consider- 
ation, if  viewed  as  a  contract  between  this 
tel^raph  company  and  the  sraider  of  the 

Digitized  by  Google 


105a 


NORTnWESTEliN  liEPOKTEH.  Vol.  55. 


(Net. 


message,  and  an  attempt  on  tUu  part  of  the 
telegraph  company  to  enact  for  itself  a 
statute  of  limitations.  If  it  can  make  Its 
liability  for  negligence  depend  on  notice  of 
cLilm  being  givea  In  60  days,  it  may  make 
It  0  days.  If  liability  can  be  made  to  de- 
pend upon  the  notice  being  in  writing,  it 
can  limit  it  to  pen  and  ink.  The  laws  of 
this  commonwealth  are  for  the  protection 
and  government  of  corporations  and  indi- 
vldmils  alike,  and  all  citizens  should  trans- 
act their  business  with  reference  to  these 
laws.  The  attempt,  so  often  indulged  in  by 
Insurance  and  telegraph  companies,  to  pre- 
scribe for  themselves  a  law,  is  not  one  tliat 
appeals  to  the  Judgment  or  commends  itself 
to  the  conscience  of  this  coutt.  See,  on  this 
subject;  T>-ler.  UUman  &  Co.  v.  W.  U.  Tel. 
Co.,  tiO  lit  421;  W.  U.  Tel.  Co.  v.  Crall, 
(Kan.)  17  Pac  Kep.  309;  GUlis  v.  W.  U. 
Tel  Co.,  (VL)  17  AU.  Rep.  736,  and  eases 
there  cited;  Johnston  v.  W.  U.  TeL  Co.,  33 
Fed.  Bep.  302;  W.  U.  TeL  Co.  t.  Longwlll, 
(N.  M.)  21  Poc  Kep.  330.  (d)  The  Instruc- 
tion asked  was  viohitlve  of  the  statutes  of 
the  state,  (section  12,  c.  89a,  Comp.  St:) 
"Any  telegraph  company  engaged  in  the 
transmission  of  telegraphic  dispatches  is 
hereby  declared  to  be  liable  for  nondelivery 
of  dispatches  Inti-usted  to  its  care,  and  for 
all  mistakes  in  transmitting  messages  made 
by  any  person  in  its  employ,  and  for  all 
damages  resulting  from  the  failure  to  per- 
form any  other  duty  required  by  law;  and 
any  such  telegraph  company  shall  not  be 
exempt  from  any  such  liability  by  reason  of 
any  clause,  condition,  or  agreement  contained 
in  Its  printed  blanks." 

The  third  contention  of  the  plaintiff  in 
error  Is  tJiat  the  mistake  in  the  telegram 
was  made  by  the  Pacillc  Mutaal  Telegraph 
Company,  and  the  Jury  erred  In  not  so  find- 
ing. Whether  this  was  so  was  entirely  a 
question  of  fact  for  the  Jury,  and  was 
properly  submitted  to  them;  and  at  the 
request  of  the  plaintitf  in  error  they  were 
ULStnicted  on  the  subject  as  follows:  "The 
jury  are  Instructed  that  the  defendant  In 
thifl  case  Is  not  liable  for  any  eiTors  or 
mistakes  made  on  th^  connecting  tele- 
graph lines,  and  if  the  Jury  find  from 
the  evidence  that  the  errM-  or  mistake 
complained  of  in  the  telegram  was  made 
on  other  lines  before  it  came  onto  the  line 
of  the  defendant,  and  you  find  that  the  mes- 
sage was  transmitted  by  the  defendant  from 
the  point  where  the  message  came  to  the 
defrudant  to  its  place  of  destination  in  the 
same  form  that  It  was  received,  then  the 
defendant  has  not  been  guilty  of  n^^lgence. 
Is  not  liable^  and  yoa  should  find  for  ttie 
defendant"  The  jury  said  by  their  verdict 
that  the  defense  was  not  made  out  Ibey 
were  clothed  by  law  with  the  duty  of  weigh- 
ing the  evidence,  and  determining,  and  we 
cannot  say  they  came  to  a  wiong  condu- 
aion. 

£^hall7,itlslnalBted  that  Underwood  mffer- 


ed  no  damage  by  reason  of  the  mistake  made 
in  the  dispatch.  On  looking  Into  the  record 
we  find  that  the  evidence  Is  that  Under- 
wood's goods  weighed  about  2,000  pounds. 
At  $L09  per  100.  lo«iI,  the  freight  would 
have  been  f21.80.  The  testimony  further 
shows  that  he  w^uld  not  have  slilpped  them 
as  a  car  load  bad  be  known  that  the  rate 
was  $7Q  instead  of  $26.  It  would  thus  ap- 
pear that  in  any  event  Underwood  was  dam- 
aged ¥54.20.  There  Is  no  error  in  the  Judg- 
ment of  the  district  court  and  the  same  la 
affirmed.  The  other  commissioners  concnr. 


BTBATTON  v.  OMAHA  &  B.  Y.  RT.  CO. 
(Supreme  Cotirt  of  Nebraska.   Jane  80^  1889L) 

Ejectm  EST— Title  to  Uuppost. 
Where  one  In  possession  of  land  under 
an  executory  contract  for  the  purchase  of  the 
same  conveys  to  a  railroad  company  a  strip  of 
saiiJ  land  for  its  right  of  way.  aud  aftenvarda, 
by  mesne  asuigumeuts  of  the  interest  of  the  re- 
spective holders  of  said  e^cecutory  contract,  the 
risht  to  a  deed  thereunder  vests  in  one  who 
takes  such  an  ossignmeut,  and  a  deed  thereon- 
dei-,  with  full  knowledge  of  the  conveyance  of 
said  right  of  way,  aud  of  the  operation  of  a 
raili-oad  hae  thereon  for  almost  10  years,  with 
full  acquiesceuce  of  all  purues  concemed,  it 
was  properly  adjudged  by  the  district  court  that 
ejectmeut  would  not  lie,  in  favor  of  the  bold^ 
of  such  deed,  against  said  railroad  company,  for 
the  posseiision  of  said  right  of  way  strip. 
(Syllabus  by  the  Conrt.) 

Commissioners'  doclslon.  Error  to  dis- 
trict court,  Saundera  coun^;  I'ofit  Judge. 

JPJJectment  by  Frank  M.  Stratton  agalnat 
the  Omolia  &  Republican  Valley  Railway 
Oompniiy.  Defendant  bad  Judgment,  aud 
plahitig  brlnsi  error.  Affirmed. 

J.  R.  &  H.  Onkeaon,  for  plaintiff  ta  er^ 
ror.  J.  H.  Tbnrston  and  W.  U.  Kelly,  for 
defendant  In  error. 

RTAX,  0.  This  was  an  action  of  eject- 
ment brought  In  the  district  court  of  Saun- 
ders couuty.  Neb.,  for  the  possession  of  a 
strip  200  feet  In  width  along  the  west 
side  of  the  noiili  half  of  the  southeast  quar- 
ter of  section  3,  township  14,  rnt^e  7  east 
of  the  sixth  P.  M.  This  strip  has  been  occu- 
pied for  rl^t  of  way,  depot  grounds,  and 
other  railroad  uses,  by  the  defendant  since 
October,  1870.  The  SO-acre  tract  of  which 
said  strip  was  a  part,  was  patented  by  the 
general  government  to  the  Union  Padflc 
Uallroad  Company  March  6,  1375,  though 
the  patentee,  under  an  act  of  congress,  was 
entitled  to  aach.  patent  long  before  its  date, 
and  anterior  to  any  transaction  hereinafter 
narrated.  As  the  above  strip  was  part  of 
the  northwest  quarter  of  said  southeast 
quarter,  the  history  of  said  40-acre  tract 
need  alone  receive  our  attention.  On  tbe 
30th  day  of  July.  1873,  the  Union  Pacific 
Railroad  Company  contracted,  in  writing, 
with  George  II.  Stocking,  to  convey  to  him, 
in  oonslderatloa  of  prompt  payment  of  tbe 
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purchase  price,  the  40-acre  tract  last  de- 
scribed, reaerrlng,  however,  "a  strip  of  land 
400  feet  wide  to  be  used  by  the  par^  of 
the  first  part  [the  Union  Padflo  Ballroad 
Company]  for  rie^t  of  way  or  other  railroad' 
purposes.  In  case  the  line  of  the  road  was 
heretofore,  or  shall  be,  laid  over  the  prem- 
ises." On  the  24th  day  of  October,  ISTtt, 
the  said  George  H.  Stocking— his  wife,  Em- 
ma O.,  Joining  him — conTeyed  the  ri^t  of 
way  In  dilute  to  the  defendant  In  this  ac- 
tion by  a  right  of  way  deed,  which  was  filed 
for  record  October  2o,  1876.  Defendant 
soon  afterwards  built  its  Une  of  railroad  up- 
on said  right  of  way,  and  has  ever  since 
continued  to  use  and  occupy  the  same  for 
railroad  purposes.  On  January  19,  1878, 
Stocking  assigned  all  his  Interest  in  said  ex- 
ecutory contract  to  one  Perky,  by  whom  a 
like  assignment  thereof  was  made  to  one 
Knapp.  Afterwards,  on  June  20,  1878, 
Knapp  assigned,  in  like  manner,  an  undi- 
vided half  Mterest  in  said  contract  to  pbUn- 
tlff,  which  on  March  29,  1879,  was  followed 
by  an  assignment,  between  the  same  par^ 
ties,  of  the  other  undiTlded  half.  £lach  hold- 
er of  said  executory  contract  retained  pos- 
session of  the  tract  therein  described,  ex- 
cept that  defendant  retained  and  used  the 
strip  referred  to  for  right  of  way  purposes 
until  Septemt>er  20,  1883;  and  even  th^ 
and  thenceforward,  defendant's  possession 
has  continued  as  before.  On  the  date  last 
mentioned  the  Union  Fadflo  Railroad  Com- 
pany executed  to  plaintUf  a  conveyance  of 
tihe  north  half  of  the  southeast  qimrter  of 
the  section  atx>ve  described,  pursuant  to  the 
terms  of  two  contracts  therein  described, 
— one  of  which  Is  that  above  referred  to, — 
the  said  fsonveyance  reciting  that  it  is  "in 
pursuance  and  fultUlment  of  which  said  con- 
tracts this  conveyance  Is  made  and  execut- 
ed." TtiiB  conveyance  oontalned  the  follow- 
ing language,  following  the  description  of 
the  subject-matter  thereof:  "Beserving,  how- 
ever, to  the  said  Union  Pacific  Railway 
Company,  all  that  portion  of  the  land  here- 
by conveyed,  if  any  such  there  be,  which 
lies  within  lines  drawn  parallel  with,  and 
one  hundred  feet  on  each  side  distant  from, 
the  center  line  of  Its  road,  as  now  con- 
structed, and  any  greater  width,  when  neo- 
essaiy,  permanently;  to  include  all  its  cuts, 
embankments,  and  ditches,  and  oOier  works 
necessary  to  secure  and  protect  its  main 
line" 

Plabittlf  claims  that  he  ought  to  recover 
from  the  defendant  the  right  of  way  strip 
conv^ed  by  Stocking  and  wife,  notwith- 
standing such  conveyance  and  the  above- 
quoted  language,  for  the  alleged  reason  tliat 
the  deed  of  Stocking  was  but  a  quitclaim 
deed  of  a  strip  of  which  the  Union  Pacific 
Batlway  Company,  aX  the  tim^  held  the 
legal  title;  that  by  sacb  quitclaim  deed  the 
grantee  was  only  vested  with  such  inter- 
est in  the  property  as  was  at  the  time  held 


by  the  grantor,  which  was  less  than  tho 
legal  title,  whl<di  never  passed  until  vested 
in  plaintiff:  ami  that  plaintiff,  by  virtue  of 
said  legal  title,  should  liave  had  a  Judgment 
of  ouster  against  defendant  in  this  eject- 
ment suit.  This  claim  has  suffident  plausi- 
bility to  deserve  consideration.  At  the  time 
StodUng  made  a  conveyance  of  the  right  of 
way  to  the  defendant,  the  Union  Padflc 
Ballway  Company  was  holding  the  legal 
title  to  the  40-acre  tract  as  trustee  for  the 
use  of  Stocking,  and  oompellable  to  convey 
to  him  upon  his  mnirtrig  paymoits  as  agreed. 
Bach  assignee  under  Stocking  took  only  the 
Interest  which  his  immediate  assignor  had  In 
said  tract  Meantime,  the  d^endant  was 
holding  continuous  possession  under  and  by 
virtue  of  its  deed  from  Stocking.  There  can 
be  no  question  that  the  original  entry  of 
the  defendant  upon  the  right  of  way  was 
lawful,  and  so  continued,  at  least,  while 
Stocking  held  the  contract  in  question.  We 
are  at  a  loss  to  conjecture  Just  when  It  Is 
assumed  that  such  possession  became  wrong- 
ful. It  seems,  however,  to  be  contended  by 
the  plabitlff  that,  at  the  date  of  the  deed  of 
the  Union  Pacific  Railway  Company  to 
plaintiff,  such  possession,  as  against  plain- 
tiff, became  Ulegiil.  In  this  view  we  cannot 
concur.  It  might  be  tiiat  the  covenants  In 
the  deed  of  the  Union  Pacific  Railway  Com- 
pany were  already  broken  when  made,  but 
that  does  not  affect  the  merits,  as  between 
the  parties  to  this  controversy.  If,  upon 
due  legal  proceedings,  it  shall  be  establlsheu 
that  there  has  been  a  breach  of  the  Union 
Pacific  Railroad  Company's  warranties  to 
plaintiff,  such  breach  might  be  satisfied  in 
damages.  In  a  proper  action  between  those 
parties,  as  covenantor  and  covenantee.  The 
plaintiff  in  this  action,  however,  who  has 
taken  the  legal  title  wlui  full  knowledge 
of  the  possession  held  by  the  defendant  for 
almost  10  years  under  a  deed  from  Stock- 
ing, through  whom  plaintiff  claims  by  mere 
assignment  of  his  Ititerest,  Is  not  in  a 
position  to  maintain  ejectment  against  the 
defendant.  There  are  between  the  parties 
equities  which  cannot  properly  be  Ignored, 
as  must  be  done  if  plaintiff  Is  adjudged  en- 
titled to  maintain  this  action.  The  follow- 
ing language  of  Cobb,  J.,  in  Railway  Co.  t. 
Redlck,  16  Neb.  313,  20  N.  W.  Eep.  309,  ap- 
plies to  the  facts  under  consideration: 
"Wtiatever  the  rights  the  plaintiff  may  have 
against  the  present  plaintiff  in  error,  grow- 
ing out  of  this  right  of  way  question,  and 
whether  he  is  estopped.  In  pais,  to  assert 
any  or  all  of  them,  it  seems  clear  to  me  that 
he  is  not  entitled  to  a  Judgment  that  would 
enable  him  to  sever  a  line  of  commerce, 
which,  by  his  assent,  if  not  through  bis 
aotual  agency,  in  part,  was  constructed  over 
this  same  property,  and  has  enjoyed  free 
passage  over  it  for  at  least  seven  years." 

The  Judgment  of  the  district  court  Is  af- 
firmed.  The  other  commissioners  concur. 
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CLARKB  BANKING  CO.  t.  WRIGHT. 
(Sapreme  Coort  of  Nebraska.  June  30,  1883.) 

AtTACHHENT— AhBNDISIO  AmUATlT  FOB. 

An  affidavit  for  the  issuance  of  an  At- 
tadim«it  mns  be  amended,  by  leave  of  the 
eonr^  even  after  a  motion  to  qvimi  the  moceed- 
iagB  u  filed  becanaa  of  that  parUeolar  a^ecL 
(SrUaboa  br  the  Court) 

Error  to  district  eoor^  Buffalo  toaasjt 
Hamer,  Jnd^e. 

Actloii  In  attactunent  Iv  tbB  dazlse  Baiikp 
Ins  Compaiqr  against  laaao  K.  Wright.  From 
a  Judgment  denjing  &  motion  to  amend  the 
aOAnit  m  -vrtddi  the  writ  gt  attaiAinient 
lamed,  and  dlaaMrlng  ttie  wilt,  glalntUI 
brings  error.  Berersed. 

J,  M.  Easterllng  and  Sinclair  &  Brown,  for 
plaintiff  In  error.  Gld  E.  Newman,  for  de- 
fendant In  errw. 

MAXWELL,  C.  J.  On  the  Ist  day  of 
April.  1891,  the  plaintiff  commenoed  an  ac- 
tion In  the  diatrlct  court  of  Buffalo  county, 
against  the  defendant,  to  recover  money  al- 
leged to  be  loaned  to  the  defendant  by  the 
plaintiff.  On  the  same  day  the  plaintiff,  by 
J.  M.  Easterilng,  filed  an  affidavit  for  an 
order  of  attachment  In  said  cause,  as  fol- 
lows: 

"State  of  Nebraska,  Buffalo  County— sb.: 
In  the  district  court  of  Buffalo  county, 
Nebraska.  The  Clarke  Banking  Co.  v.  Isaac 
K.  Wright.  J.  M.  Easterllng,  being  first  duly 
sworn,  upon  his  oath  dexioses  and  says  that 
he  Is  the  duly-authorized  attorney  for  the 
Clarke  Banking  Co.,  a  corporation  duly  or- 
ganized under  the  laws  of  the  state  of  Ne- 
braska, and  doing  business  In  Buffiilo  coun- 
ty, Nebraska,  with  office  and  place  of  busi- 
ness at  Sarltorla,  In  said  county  and  state; 
that  plaintiff  has  commenced  an  action 
against  Isaac  K.  Wright,  in  the  district  court 
of  Buffalo  county,  to  recover  the  sum  of 
$250.00.  with  10%  Interest  from  March  4, 
1891,  DOW  due  and  payable  to  the  plaintiff 
from  defendant,  for  money  loaned  the  de- 
fendant at  his  special  instonce  and  request. 
Afllant  further  says  that  plaintiff's  claim  is 
just,  and  that  plaintiff  ought,  as  he  'believes, 
to  recover  thereon  the  sum  of  $250.00,  and 
that  the  defendant  is  a  nonresident  of  the 
state  of  Nebraska,  as  he  verily  believes. 
J.  M.  Easteribig. 

"Subscribed  in  tny  presence,  and  sworn  to 
before  me,  this  1st  day  of  April,  189L  Will 
G.  Nye,  Clk.  Dist  Ct,  Buffalo  Co.,  Neb. 
pDlstrlct  clerk's  seal.]" 

On  the  filing  of  said  affidavit  an  order  of 
attachment  was  Issued,  and  certain  property 
of  the  defendant  attached.  Afterwards  the 
defendant  appeared,  and  filed  the  following 
motion:  "Now  comes  the  defendant,  by  his 
attorney,  Gid  E.  Newman,  and,  making  a 
special  appearance,  objecta  to  )urlsd!o- 
tlon  of  the  oourt  over  the  subject-matter  of 
this  suit,  for  the  reasons:  (1)  That  the  affi- 
davit filed  herein  preliminary  to  Uie  issuing 


of  the  attadmient  Is  taisnffldent  tn  Inr,  be- 
catise  It  states  that  tlie  defcaidsnt  1m  m  dob- 
resident,  upon  Information,  as  be  britefe^ 
and  not  in  positive  tenns."  On  die  13tb  day 
of  June,  18B1.  and  whQe  the  motkm  to  dto- 
aolre  the  attachment  was  pending;  the  plate- 
tiff  made  af^oetlMk  to  the  oovt  tat  leave 
to  amoid  ttw  affidavit  for  attadunent  aa  ft^ 
lows:  "Now  oomea  the  plalaalff,  aad  tkm 
leave  of  tbe  court  to  amead  tbe  affidavit  of 
attaelmuait  In  tbe  abovo-cntlfled  caaae  ae 
tbat  aaid  affidavit  nuv  poattlvelj  atata  tkat 
said  d«<»idaiit  la  a  nonroddcnt  of  tUa 
statei"  The  appUoatkHi  to  aoMnd  ma  orcv- 
ruled,  and  the  attachment  dlsdiaxged,  and 
that  la  the  error  complained  of.  In  tUa  wm 
think  tbe  oonrt  erred. 

In  Stmthers  v.  McDowell,  6  Nebi  dSL 
oonrt  held  that  "an  affidavit  for  flie  liauatiee 
of  an  attachment  may  be  amendgd,  by  leave 
of  the  court,  even  after  a  motltnk  to  qqaA 
tbe  praoeedlnga  la  filed  becanae  of  that  par- 
ticDlar  defWt"  In  ddtvertaig  the  optnkn  vt 
the  court.  Chief  Jnstloe  Lake  says,  (pases 
403,  4M:)  "Undcar  ear  statute  of  amend- 
menta,  great  latitDde  la  glvoi  to  ttie  ooon  hi 
permitting  even  matrrlal  defects  to  be 
remedied,  espedaUy  where  they  were  oeca- 
doned  by  mistakes,  or  are  the  result  ci  over- 
sifi^t,  and  it  can  be  Men  that,  by  so  doing; 
sabstantial  Jnatloe  will  be  dme;  and  this 
role  is  not  limited  to  pleading;  merdy.  bat 
is  appUoable  to  all  ^oceedbi«i  in  eivU  ae- 
tions.  Irwin  v.  Bank,  6  Ohio  St  81;  Canv* 
bell  V.  Whetstone,  4  HI.  861;  Langworthy  v. 
Watcm,  U  Iowa,  432;  ODea  v.  Waahingtoa 
Co.,  3  Neb.  U&"  The  decWon  in  ttiat  caas 
confUma  to  the  sidrlt  of  the  Godc^  and  is 
right,  and  will  be  adhered  to.  The  oonrt, 
therefore,  ihonld  have  permitted  ttie  amaid- 
ment  to  be  made.  Tbe  jaSgment  la  revased, 
and  tbe  cause  remanded  for  farther  proceed- 
ings. Tbe  other  judges  oonoozw 


WALTHERS  v.  KNUTZBH. 
(Supreme  Court  of  Nebraska.  JTime  80;  1898.) 
RsPLB  vi:t— Evi  dbsos. 

In  an  action  of  replevin  die  proof  failed 
to  show  any  right  of  the  defendant  to  tbe  po*- 
seMlon  of  the  goods.  Tbe  Judsniait  was  there- 
fore set  aside,  sad  a  new  trial  granted. 
(ISyUabas  by  the  Court) 

Biror  to  district  oonrU  BnlEtlo  eoonty; 
Hamer,  Judge. 

Acttim  In  replevin  taj  Joa^  Waltbtta 
against  Walter  Kwrtann.  Detttidant  had 
Judgment,  and  plalntUf  bringa  error.  Be- 
versed. 

R.  A.  Hoore,  for  plaintiff  hi  error.  Oalk- 
Ina  ft  Pratt,  for  defendant  In  enor. 

MAXWBLIi,  C  7.  This  Is  an  action  ef  re- 
plevin, brought  by  the  plaintiff  against  Ow 
defendant  to  recover  possession  of  "1  radi- 
ator. (72  tnbes;)  2  radiators,  (M  tnbee;)  1 
radiator,  OiO  tubeB;j  6  feet  aoU  vifte;  S  pk, 
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OS-Inch  tea;  22  2^fr4iidi  tees;  38  2-lnch  tees; 
12  l^inch  tees;  4-ineh  quarter  bends,  2  4x2 
yds.,  1  2x2  rd&;  2  2-bidi  bubs;  14  l)4-lncb 
tees;  10  14iicb  tees;  8  %-ineh  tees;  11  l-lncb 
tees;  15  %-liich  tees;  3  4-iiicb  eUs;  4  2^1iicb 
ells;  23-liichells:  2  2-iDcbeU8: 11  IH-lnch  ells; 
4  l^-mch  ells;  12  li^Uch  ells;  4  l-iach  eUs; 

4  %-bicb  eUs;  6  2-liicb  bends;  25  IV^lncb 
ells;  2  1-incb  ells;  4  ^-Incb  eOa;  1  8x4  buab- 
Ings;  2  2x2V^mcb  bushings;  1  2^inch  plug; 
19  24nch  lock  nuts;  4  l^^Wh  lock  nuts;  1 
2^Inch  flonsB  union;  1  1^-lncb  union;  2 

1- lnch  unions;  28  pins;  1  Indi  cellinK  plate; 

1  5-ludi  floor  plate;  3  114-lncb  floor  plates;  2 

2-  lnch  floor  plates;  11  l)4-lnch  pipe  bangers; 

5  l^tnch  pipe  hangers;  S  24ncb  pipe  hang- 
ers; 4  IMrlBch  pipe  hooks;  2  d-lnch  nipples; 
8  1%-lnch  nipples;  2  2i^ln(^  nipples;  8  2- 
inch  nipples;  9  l-lncb  nlpides;  8  %-lncti 
nipples;  1  Job  lot  of  coupUngs;  1  6-incifa 
▼entUator  cap;  2  12x12  slop  sinks;  radiator 
tops;  1  11x11  soot  door;  1  lot  of  scrap  pipe; 
448  pounds  of  mineral  wool;  3  2-bicb  ells; 
4  1^-incb  ells;  6  1^-lnch  ells;  2  l-lncb  ells; 

2  %-bicb  eUs;  4  l^lnch  ells;  8  l^ch  ells, 
(cast;)  3  IH-tnch  ells,  (malleable;)  9  2-lnch 
lock  nuts;  6  lV64ncb  lock  nuts;  8  1^-lnch 
lock  nuts;  1  1^-lnch  union;  1  liV^D(di  T;  1 
li^-inch  T;  4  2-lnch  IC  &  L.  couplings;  7 
1^-incli  R.  &  L.  couplbigs;  4  1-bicb  R.  & 
Lu  couplings;  6  %-lnch  couplings;  4  2-lncb  re- 
ducer; 4  bath  wastes;  20  1-incli  grate  valves; 
2  94-luch  grate  valves;  1  sewer  and  gas 
trap;  2  %-lnch  cut-ofTs;  2  1-lnch  handle;  1 
1%-lnch  T  handle;  80  lbs.  scrap  lead;  70 
lbs.  lead  tocfcs;  533  lbs.  lead  pipe;  250  lbs. 
sheet  lead;  123  lbs.  2-lnch  lead  pipe;  54^ 
ft  4-lncfa  black  pipe;  40^  ft  ft-lnch  pipe; 
29  ft  2-lnch  galvanized  pipe;  15  ft  1%- 
inch  galvanized  idpe;  41  ft  l^-luch  pipe. 
(gal.;)  24  ft  1-lnch  pipe,  (gal.;)  62  ft 
2-incb  black  pipe;  31  ft  j.7:rlnch  black 
pipe;  37  ft  1-lnch  black  pipe;  15  ft  %.-\ach 
black  pipe;  225  Joists  aoU  pipe;  29  U-hich 
bends;  5  ^Inch  traps;  2  tees,— of  the  value 
of  f250.oa" 

The  answer  Is  a  gmeral  dailaL  On  the 
trial  of  the  cause  the  jury  returned  a  ver- 
dict for  the  defendant,  And  found  the  value 
of  the  property  to  be  9230,  and  the  damages 
$1.  and  Judgment  was  rendered  on  the  ver- 
dict The  testlmosT  tends  to  show  that  in 
the  year  1887  the  defendant  hod  a  contract 
for  the  erection  of  <»rtain  buildings  per- 
taining to  the  industrial  Bcho<d  near  Kear- 
ney; that  the  plalntUf  was  a  subcontractor 
under  Urn  to  perform  certain  plumbing  re- 
quired in  the  building;  that  the  contract 
price  for  this  idumblng  was  between  f 5,(XI0 
and  |6;000;  that  the  ^Intlff  gave  a  bond 
for  the  Aithful  performance  of  the  work, 
duly  signed  hy  a  number  of  sureties;  that 
tlie  plalntilfC  was  unable  to  purchase  plumb- 
ing material  on  credit  and  the  defendant 
cnarantied  the  payment  of  the  same,  and 
deducted  the  amount  paid  for  sndi  material 
as  eadi  payment  was  made.  It  also  appears 
that  the  state  made  payment  ot  80  per  cent 


of  the  amount  due  the  contractor  every  two 
weeks,  and  the  contractor  seems  to  have 
paid  the  si^bcontractors  at  the  same  time. 

There  was  a  provision  in  the  plaintiff's 
contract  that  the  contractor,  for  certain 
causes,  might  declare  the  contract  at  an 
end,  and  thereupon  the  plaintiff's  contract 
should  cease  and  determine.  Under  this  pro- 
vision the  defendant  In  June,  1887,  declared 
the  plaintiff's  contract  annulled,  and  there- 
after refused  to  permit  tho  p'nlntlff  to  per 
form  his  contract.  The  material  in  contro- 
versy, the  plaintiff  claims,  was  iu  the  build- 
ing when  the  defendant  took  possession, 
and  that  It  belonged  to  the  plaintiff,  and 
he  was  entitled  to  the  Immediate  t>oi««uauion 
of  the  same.  The  testimony  shows  that  aft- 
er the  defendant  excluded  the  plaintiff  from 
the  building  In  question,  and  prevented  him 
from  performing  his  contract,  be  presented 
a  bill  to  the  plaintiff  and  his  ijou'lsinen, 
wherein  he  claimed  that  he  had  paid  out 
for  the  plaintiff,  for  material  for  said  build- 
ing, the  stim  of  $3,415,  and  that  Included 
the  property  in  controversy,  and  that  be 
had  brought  suit  on  the  bond  to  r>HX)ver 
the  balance  due  for  said  material.  This  is 
nowhere  denied.  This  being  so,  It  Is  diffi- 
cult to  understand  why  the  defendant  also 
claims  the  ri^t  to  the  possession  of  the 
goods  that,  accordUig  to  his  own  showing, 
were  the  property  of  the  plaintiff,  and  he 
and  bis  sureties  were  liable  for.  It  la 
daimed  that  the  deftedant  had  a  lien  upon 
the  goods  until  they  were  fully  paid  for, 
and  tliat,  therefore,  be  was  entitled  to  the 
possessimi  under  the  Uen;  but  the  proof 
foils  to  show  such  Uen,  or  any  arrange- 
ment that  can  be  construed  in  that  Il^t 
In  no  view  of  the  case,  therefore,  can  the 
Judgment  be  sustained.  Hie  Judgment  to 
therefore  reversed,  and  the  cause  remanded 
for  further  procee^ngs.  The  other  Judges 
ctmcor. 


WISTBiyr  T.  BECKMAN  et  al. 

Supreme  (Tonrt  of  Nebraska.  June  80,  1803.) 

Aptul— Revibw— Tbahscrift— FsTiTioir  nr  Be- 
aoR. 

1.  To  give  the  supreme  court  Jurisdiction  to 
review  a  case  on  appeal,  the  transcript  ot  tb» 
proceedines  must  be  Sled  In  this  court  within 
BIX  months  after  the  rendition  of  the  decree 
songht  to  be  appealed  from. 

2.  A  Judjrnaent  cannot  be  reviewed  on  error 
by  the  Bupreme  court  unleu  a  petition  In  error 
is  filed  In  this  court  therefor. 

(Syllabus  br  the  C!oiirL) 

Oommissloners*  decision.  Appeal  from  dis- 
trict court,  Burt  county;  Irvine.  Judges 

Action  by  Andrew  M.  Wlstedt  against  Aiw 
drew  6e(±man  and  others  for  an  account- 
ing. Judgment  from  which  idataitlfl  nj^ 
peals.  Affirmed. 

Sean  &  Tbomss,  for  appellant  EL  H, 
Bowes,  fbr  appdleesi 
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KAOAN,  C  This  f»  an  appeal  from  the 
district  court  of  Burt  coonty.  Hie  appeJ- 
lant  sDAd  the  app^Ueea  for  an  aocoonting, 
dafmtDff  dne  hJm  from  them  $800.  The  ap- 
pellees attsweredr  admitting  96  dne  appel- 
lant. The  court  found  dne  the  ni^pellant 
$78.13.  This  decree  was  rendered  March  31, 
1801,  The  transcript  and  the  erldence  for 
appeal  were  filed  with  the  derfc  of  this  court 
December  Ifi.  1891,  or  more  than  six  months 
after  the  reii<hUon  of  the  decree.  No  peti- 
tion In  error  has  erer  been  filed  In  this 
oonrL  We  are  precloded,  then,  from  ex- 
amining the  evidence  In  the  bill  of  excep- 
tions, and  trying  this  case,  either  on  appeal 
or  error.  The  pleadings  sapport  the  Judg- 
ment The  flnrtingK  and  decree  of  the  dis- 
trict oourt  are  affirmed. 

BTAN,  C  ooocnn.  IBVINB.  O.  harlng 
prmlded  in  the  court  b^w,  took  no  part  In 
the  dedaUn  boe 


HOnOK.  Constable,  t.  HEINZMAN. 
(Snprsnu  Court  of  Nebraska.  Juie  30,  18B3.) 
McurTOAass— Fradd  —  Etiuisob  —  Qcssnoa  ov 
Law— FsBiBHABLR  Pbopbstt. 

L  Where  the  facts  relied  open  to  render  a 
mortfface  franduleut  as  to  creditors  appear  up- 
on tbe  nee  thereof  or  are  DOdiifputed,  the  ques- 
tion of  firaod  is  one  of  law  for  the  court.  In  all 
other  cases  it  is  a  guestion  of  fact  for  the  con- 
sideration of  the  jur^. 

2.  A  mortgage  will  not  be  declared  fraudu- 
lent as  to  creditors  on  the  sole  ground  that 
amoHK  a  large  number  of  separate  chattels  in- 
cluded therein  Is  a  small  amount  of  periitbable 
projierty,  which  it  is  impossible  to  presCTve  un- 
til the  maturity  ot  the  mortgage  debt,  although 
such  fact  may  be  considered  as  erldence  of 
fraud.  The  guestion  of  good  faith  in  sudi  case 
is  one  of  fact,  and  not  of  law. 
(Kyllabas  by  the  Comt.) 

Krror  to  district  court,  Douglas  county; 
Dnrla,  Judge. 

Action  by  ElizaT>eth  Helnzman  against 
Dorsey  B.  Houck.  Judgment,  from  which 
defendant  brings  error.  Affirmed. 

Will  H.  Thompson  and  Chas.  Offntt,  for 
plaintiff  In  error.  Donovan  &  Evans,  for 
defendant  in  error. 

POST,  J.  nils  was  on  action  of  replevin 
in  the  district  court  of  Douglas  comity,  In 
which  the  deftodant  In  orror,  plaintiff  be- 
low, daimed  possea^mi  of  tbe  protwrty  in 
dispute,  to  wit,  two  horses,  two  wagons, 
and  two  sets  of  harness,  throng^  a  mort- 
gage from  her  ton  WllUam  Heinsman;  while 
tbe  d^endont  bdow  cOolmed  as  omstable 
1^  vlitoe  of  an  ovAer  at  attachment  In  an 
action  In  which  the  Omaha  Packing  Oom- 
pany  was  plalnUft.  and  the  said  WlUlam 
Hitiiiafiifln  was  defendant 

1.  The  first  error  assigned  1»  tbe  receiving 
In  evidence  of  the  mortgage  through  which 
the  plaintiff  below  claimed,  without  snffldent 
evidence  of  ita  execution  by  the  allesed  mort- 


gagor. The  pUintUT  first  intiudaeefl  la  eri- 
deoce  a  note  poyaUe  to  bm  oidcr  fior  $1.- 
250.  bearing  date  at  April  18,  1800.  dv  tw 
years  after  date,  and  bemrtng  interest  at  T 
per  cent,  purporting  to  have  b«ai  sicaril 
by  wmiam  HctasmaiL  After  haviag  tes- 
tlfled  that  the  note  aforesaid  was  gtvcn  far 
moaey  advanced  by  her  to  her  aoo,  sbe  was 
asked:  "Quertfan.  State  If  yon  asked  him 
fw  any  other  accurity.  Aatrtm.  1  aAea 
him  finr  a  mortgagCL  Q.  Did  yon  get  it? 
A.  Not  just  flien.  I  got  It  aftvwarda.  Q. 
You  got  a  mortgage?  A.  Tea,  Mr."  Petv 
O'lUllay,  county  derk,  the  proper  fbonda- 
Uon  tuiTlng  been  laid,  testified:  *H}ne«ioB. 
Yon  may  examine  that  book,  and  see  if  you 
can  find  a  mortgage  there  from  William 
Helnzman  to  EUlzabeth  HelnxnuuL  An- 
swer. Yes,  sir.  Q.  Are  ther  numbered  la 
the  order  In  which  they  are  filed?  A.  Tes, 
sir.  Q.  What  number  is  that?  A.  Number 
8  of  July.  1880."  The  mortgage  introdnoed 
In  evidence  bears  date  of  July  1,  1890.  and 
purports  to  have  been  executed  by  William 
Uelnzman  to  Elizabeth  Helnzman,  to  secure 
a  note  of  the  fornix  payable  to  the  latter 
for  $l,2ri0,  dated  April  18,  1890.  due  two 
years  after  date,  and  bearing  interest  at  7 
per  cent  It  appears  to  have  been  acknowl- 
edged bef(H«  a  notatT  public  on  the  day  of 
Its  execution,  and  filed  in  the  office  of  the 
county  clerk  on  the  same  day.  The  prop- 
erty described  In  the  mortgage  aforesaid  eri- 
d«itly  Includes  the  horses,  wagons,  and  har- 
ness in  ooDtroversy.  The  evidence  deariy 
points  to  William  Helnzman  as  the  mort- 
gagor, and  we  think  proves  prima  facte  that 
it  was  executed  by  him. 

2.  But  the  chief  reliance  of  the  plalntUf 
In  error  is  upon  the  proposition  that  the 
mortgage  is,  by  Its  terms  and  the  character 
of  the  property  thereby  conveyed,  fraudulent 
and  void  as  to  creditors  of  the  said  WU- 
Uam  Helnzman.  Tbe  followii^  Is  the  de- 
scription of  property  contained  In  the  mort- 
gage: "One  bay  horse,  about  12  years  old, 
weight  about  1,000  lbs.;  one  sorrel  mare, 
about  6  years  old,  weight  about  1,000  lbs.; 
one  meat  delivery  spring  wagon,  with  red 
running  gear  and  bine  box;  one  butt^a-'s 
delivery  wagon,  with  red  bed  and  yellow 
or  straw-colored  gear;  one  side-bar  buck- 
board  buggy,  Drummond  make;  one  set 
single  harness,  heavy;  one  set  single  har- 
ness, light;  also  all  of  the  stock  and  fixtures 
in  the  butcher  shop  situated  at  number  714 
North  16th  St,  Omaha,  consisting  of  meats, 
poultry,  and  ioe  box,  meat  blocks,  saws, 
cleavers,  meat  racks,  counters,  scales,  butch- 
ers* knives,  tbeat  rocker,  and  block;  also  all 
of  the  book  accounts  of  said  batcher  shop.** 
It  should  be  observed  that  the  mortgage 
contains  no  provialMi  for  the  sale  of  any 
part  of  the  property  therein  described  by 
tbe  mortgagor;  hence  the  rule  announced 
In  Tallon  v.  Ellison,  3  Neb.  75.  has  no  ap- 
plication. It  Is  suggested,  however,  that  a 
mortgage  of  perishable  propert7i  li^  meat^ 
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poiiltry,  and  butdiers'  stock,  which  It  la 
obviously  impossible  to  preserre  until  ma- 
turity of  the  debt  secured,  implies  a  power 
of  sale,  and  is  therefore  presumptively  fraud- 
ulent The  sound  rule  is  believed  to  be 
that  such  fact  does  not  reader  the  mort- 
gage void  per  se,  although  It  may  be  consid- 
ered by  the  Jury  as  evld^oe  of  fraud;  the 
question  of  fraud  or  good  faith  being  one 
of  fact,  and  not  of  law.  See  Herm.  Chat 
Mortg.  I  106;  Jones,  Chat  Mortg.  «  368; 
ShmtlefT  V.  WUlard,  19  Pick.  202;  Hedman 
T.  Anderson,  6  Neb.  3M;  Davis  r.  Scott  22 
Neb.  154,  34  N,  W.  Rep.  853;  Barkow  v. 
Sanger.  47  Wis.  600,  3  N.  W.  Hep.  16;  sec- 
tion 20,  c.  32,  Gomp,  St  There  la  no  evi- 
dence in  the  record  upon  which  to  base  a 
finding  of  the  amount  of  perishable  prop- 
erty In  stodc  at  the  time  of  the  execution 
of  the  mortgage,  on  the  Ist  day  of  July, 
or  the  amount  thereof,  if  any,  disposed  of 
by  the  mortgagee  subsequ^t  to  the  date 
last  named,  and  before  the  property  was 
seized  by  the  plaintlfF  in  error,  two  days 
later,  to  satisfy  the  order  of  attachm^t 
Nor  Is  it  pretended  that  such  sales,  if  any, 
were  made  with  the  knowledge  or  consent 
of  the  plaintiff.  It  Is  clear,  therefore,  that 
the  authorities  cited  are  in  point  and  that 
the  mortgage  will  not  be  presumed  fraudu- 
lent by  reason  of  the  character  of  the  prop- 
erty conveyed  thereby. 

3.  The  mortgage  was,  however,  presump- 
tively fraudulent  as  to  creditors,  for  the  rea- 
son that  there  was  no  change  of  possession 
of  the  property  mortgaged.  But  that  ques- 
tion was  submitted  to  the  Jury  by  Instruc- 
tions which  fairly  state  the  law,  and  which 
are  here  copied  at  I^igth: 

"In  this  action  the  plaintiff  has  taken,  by 
writ  of  replevin,  the  property  described  In 
the  petition,  claiming  to  be  entitled  to  Its 
possesion  as  mortgagee,  under  a  mortgage 
executed  by  William  Helnzman,  previously 
the  owner  of  the  property.  The  property  In 
questlcHi  was  In  the  possession  of  dcf^dont 
as  a  constable,  by  virtue  of  a  writ  of  attach- 
ment executed  against  the  property  of  Wil- 
liam Heinzman.  The  Issues  made  by  the 
pleadings  raise  the  question  for  you  to  detei^ 
mine  as  to  the  validity  of  the  plaintiff's  mort- 
gage. Tou  are  instructed  (1)  that  WUUam 
Helnmaan  bad  a  ri^t  to  secure  plaintiff  any 
▼alld  and  subsisting  Indebtedness  owing 
him  to  plaintiff,  and,  for  that  purpose,  to  ex- 
ecute to  her  a  m<»tgage  on  Ids  jfropextf.  It 
made  In  good  faith,  without  any  IntentUm  to 
deAnnd  a  creditor.  (Defendant  excepts.)  (2) 
The  evidence  En  this  case  shows  that  after 
the  giving  of  the  mortgage  to  plaintiff,  no 
flange  in  the  poasearion  <a  the  proper^  took 
place,  and  the  law  la  that  flie  mortgage  la  to 
be  conduaively  presumed  to  be  fraudulent 
and  shall  be  considered  as  void,  mdeas  the 
plaintiff  shows  on  her  part  that  the  mortgage 
was  made  in  ffood  fidth,  and  without  any  Ui- 
tf4it  to  defraud  creditors;  and  the  burdoi 
of  showing  such  good  faith  and  absence  of 


fraud  la  on  the  plaintiff.  (Defendant  ex- 
cepts.) (3)  Every  mortgage  made  with  the 
intent  to  hinder,  delay,  or  prevent  creditors 
from  the  collection  of  their  debts  is  fraudu- 
lent and  void  as  to  such  creditors,  and  If  the 
plaintiff  either  participated  in  such  Intent  or 
knew  of  such  Intent  on  the  part  of  William 
Helnzman  at  the  time  of  taking  the  mort- 
gage, or  If  idle  had  notice  of  such  facts  as 
would  put  a  person  of  ordinary  prudence 
and  care  on  such  Inquiry  as  would  have  led 
to  knowledge  of  such  fraudulent  intent  oa 
the  part  of  the  mortgagor,  the  mortgage 
would  be  void  as  to  her.  (Defendant  ex- 
cepts.) In  determlnli^  the  question  of  wheth- 
er plaintiff  has  shown  an  absence  of  such  no- 
tice or  knowledge  on  her  part  you  are  to 
consider  the  relations  of  the  parties,  the  sur^ 
rounding  circumstances,  the  manner  of  the 
transaction,  and  any  other  tact  shown  by  the 
evidence.  (4)  Transactions  between  relatives, 
wherel^  property  is  transferred  from  one  to 
another,  when  It  Is  shown  that  the  person 
parting  with  the  property  is  in  embarrassed 
circumstances,  are  to  be  closely  scrutinized, 
and  the  good  faith  of  such  transaction  must 
be  clearly  established.  (5)  If,  under  these  In- 
structions, you  find  that  the  plaintiff  has,  by 
a  preponderance  of  the  testimony,  shown  her 
good  faith,  as  defined  herein.  In  the  tiking  of 
the  mortgage,  your  verdict  will  be  for  the 
plaintiff.  If  pUilntlff  has  failed  satisfactorily 
to  show  each  good  faith  on  her  part  your 
verdict  will  be  for  the  defendant  (Defend- 
ant excepts.)" 

4.  Finally,  It  Is  urged  that  the  verdict  is 
not  sustained  by  sufficient  erld^ce  of  good 
faith  on  the  part  of  the  plaintiff  below  to 
overcome  the  presumption  of  fraud  arldng 
from  the  continued  possession  of  the  mort- 
gaged property  by  her  son.  That  the  note  of 
11,250  was  executed  by  the  latter  for  money 
advanced  by  the  plaintiff  Is  clear  from  her 
testimony,  and  Is  not  seriously  controverted. 
It  Is  true,  as  stated  In  the  brief  of  plaintiff 
in  error,  that  she  rested  ber  case  after  show- 
ing merriy  the  advancement  of  the  conaldei^ 
atlon  named  In  the  note  "and  mor^ge;  but 
from  her  cross-examlnatkm  it  appears  that  It 
was  understood  when  the  money  was  ad- 
vanced that  she  idionld  be  secured  by  mort- 
gage, and  that  ahe  bad  asked  for  It  at  differ- 
ent times  prior  to  Its  execution.  She  was 
also  asked:  **Queatlon.  You  wanted  to  get 
security?  Answer.  Tes,  sir.  Q.  That  is,  yoa 
wanted  to  get  your  claim  b^ore  your  son's 
other  creditors  got  1h^?  A.  I  did  not 
know  about  bis  other  creditors.  I  wanted  to 
be  secured  for  tbe  amount  of  money  I  gave 
him.  If  It  bad  only  been  |200  or  «300^  I 
would  not  be  so  particular.  Q.  When  yon 
went  to  the  lawyer's  office,  yon  knew 
Omsba  Poddng  Company  was  suing  hlmT 
A.  No,  sir;  I  did  not"  The  foregoing  is  sub- 
stantiaUy  all  the  evidence  upm  the  Queadon, 
and  Is,  we  think,  quite  sufficient  to  sustain 
the  finding  of  good  iaith.  It  Is  apparent  that 
the  district  court  did  not  err  In  denying  the 
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uiotlon  for  a  new  trial,  and  that  the  Judg- 
ment should  be  affirmed.  Tbe  other  Jndses 
concur. 


FIRST  NAT.  BANK  OP  WYMORE  t.  MIIx- 
LER. 

(Supreme  Conrt  of  Nebraska.  Jane  SO,  1893.) 

Checks— PHESESTMHST  roB  Patmekt  —  Rbasoh- 
ABLB  TlHX— Dauages— CnsTOU  ov  Bahkbhs. 

1.  On  Satarday,  the  Slrt  day  of  May,  1890, 
about  the  doae  of  baaking  hours,  one  M.  In- 
dorsed in  blank,  and  deposited  to  his  credit  in 
a  bank  of  Wymore,  Neb.,  certain  checks  drawn 
to  his  order  by  one  B.  on  a  bank  in  Oourtland, 
Neb.  Wymore  and  Conrtland  are  27  miles  dis- 
tant from  one  another,  but  connected  by  tele- 
graph, telephone,  and  railroad  lines;  and  a  mail 
left  wymore  at  o  P.  M.  daily,  ariiTing  at  Court- 
land  at  0  P.  M.  the  same  day.  The  Wymore 
bank  made  no  inquiry  of  the  Oourtland  bank 
as  to  whether  the  checks  were  good,  nor  did  it 
at  any  time  advise  the  Oourtland  bank  that  it 
held  the  checks,  but  on  the  day  of  their  receipt 
mailed  said  checks  to  a  bank  in  St.  Joseph,  Mo., 
which  bank  sent  them  by  mail  to  a  bank  In 
Omaha.  Neb.,  and  this  latter  bank  sent  them  by 
mail  to  the  bank  in  Oourtland,  at  which  they 
arriTed  on  June  5th,  and  were  then  protested 
for  nonpayment.  Beld,  that  the  Wymore  bank 
did  not  present  the  checks  for  payment  to  the 
Oourtland  l>ank  in  a  reasonable  time,  and  that 
the  Indorser,  Miller,  was  thereby  discharged. 

2.  Ad  ordinary  check  is  not  designed  for 
circulation,  but  for  immediate  presentment,  and, 
to  charge  an  indorser,  must  be  presented  with 
all  due  dispatch  and  diligence  conaiHtent  with 
the  transaction  of  other  commn-cial  busineM. 

8.  Greater  diligence  is  required  In  present- 
ing ordinary  checks  for  payment  than  in  pre- 
senting bills  of  exchange.  Whether  an  ordi- 
nary check  has  been  presented  for  payment  by 
Ihe  indorsee  thereof  in  such  a  reasonable  time 
as  to  hold  the  indorser  must  be  determined  from 
the  facts  and  circamstances  of  each  particular 
case. 

4.  No  custom  or  usage  among  bankers  as  to 
the  manner  of  presenting  ordinary  checks  for 
payment  will  relieve  them  from  the  legal  duty 
of  presenting  such  diecks  for  payment  within 
a  reasonable  time. 

5.  In  a  suit  by  an  indorsee  against  the  in- 
dorser of  an  ordinary  check,  where  the  defense 
is  that  the  check  was  not  presented  for  payment 
within  a  reasonable  time,  inquiry  as  to  whether 
the  indorser  was  damaged  by  reason  of  the  fail- 
ure to  present  the  check  for  payment  is  imma- 
terial. 

(Syllabus  by  the  Court.) 

Commissdoners'  dedsioiL  Error  to  dis- 
trict court.  Gage  coimty;  Appelget,  Judge. 

Action  by  Abraham  L.  Miller  against  the 
First  National  Bank  of  Wymore  to  compel 
payment  of  a  balance.  Judgment  for  plain- 
tiff.  Deftiudant  brings  error.  Affirmed. 

A.  D.  McGandless  and  Marquett,  Deweese 
ft  Hall,  for  idalntUC  In  error.  Qriin3i»  Blaaket 
&  Bibb  and  T.  F.  Buike,  for  defendant  In 
error. 

BAGAN,  a  On  Saturday,  the  81st  day  of 
May,  1890,  about  4  o'clock  In  tile  af  teraoon, 
Abraham  Ij.  Miller  iudomd  In  T^iawir,  and 
deposited  to  his  credit  In  the  Vixst  Natlcmal 
Bank  of  Wymore,  two  cbec^  drawn  by  A. 
W.  Ifteahm  to  Miner's  order,  on  tlie  State 
Bank  ot  Courtland,  Nebb  niaee  diadn  ns- 


gregated  $3,^.26.  The  town  of  CoarOand 
Is  27  miles  distant  from  Wymore,  the  two 
being  ccomected  by  telephone,  telegrajA,  and 
railroad  lines,  and  two  dally  malls.  He 
mails  for  Courtland  <doeed  at  Wymore,  at 
that  time,  at  6  and  8  o'clock,  respecdvely.  in 
the  afternoon  of  each  di^.  The  first  mail 
would  reach  Oourtland  at  9  o'clock  P.  M. 
of  the  same  day,  and  the  second  at  10  o*ciock 
the  next  day.  The  platntlfT  in  error  made 
no  Inquiry  of  the  Courtland  bank  aa  to 
whether  the  Beahm  checks  were  good,  nor 
did  it  notify  the  Courtland  bank  that  it  held 
such  <Aecks.  On  the  same  day  lliat  the 
Checks  were  recelyed  by  it  the  philntlff  tn 
error  sent  them  by  mall  to  a  bank  in  SL 
Joseph,  Mo.,  for  ccOlectlon.  That  bank  fiH^ 
warded  them  by  mall  to  the  Omaha  National 
Bank,  at  Omaha,  Neb.,  for  collection,  and 
the  latter  sent  them  by  mall  to  the  State 
Bank  of  Conrtland,  on  whldi  they  were 
drawn.  This  bank  recelTed  them  on  Ttuirs- 
day,  the  5th  day  of  June.  Beahm  belntr  tn- 
st^Tent.  they  were  protested  tor  nonpay- 
ment At  the  close  of  budneas  on  Saturday, 
the  Slst  of  May,  Beahm  had  to  his  credit  In 
the  State  Bank  of  Oourtland  $3,533.70.  On 
the  morning  of  Monday,  the  2d  day  of  June, 
at  the  commencement  of  business,  Beahm 
had  to  his  credit  In  the  State  Bank  of  Conrt- 
land the  sum  of  $3,633.76,  and  during  the 
day  he  depoEdted  $3,200  more  to  his  credit 
In  the  same  bank.  Against  this  som  the 
cashier  of  the  Oourtland  bank  had  agreed 
to  accept  checks  of  Beahm  amotutting  to 
$3,800.  On  the  morning  of  Tuesday.  June 
Sd.  Beahm  had  to  his  credit  In  the  Court- 
land  bank  $2,132.65.  On  the  morning  of 
Wednesday,  June  4th.  he  had  to  his  credit  a 
balance  in  the  Courtland  bank  of  $1,621.35. 
and  during  the  day  deposited  $500  more. 
XHuing  this  day.  June  4th.  he  draw  against 
his  d^osits  In  the  Conrtland  bank,  so  that 
on  Thntsday  morning,  June  5th,  he  had  UA 
to  his  credit  In  the  Conrtland  tenk  the  mm 
of  $310.15.  After  MlUer  had  depodted  bi 
plaintiff  In  error  the  two  Beahm  diedu,  Iw 
drew  against  them  checks  amounting  to 
$2,472.29.  which  pfahitlff  in  ereor  paid,  leer- 
ing to  his  credit  a  balance  of  $856.90.  The 
bank  having  reused  to  pay  him  Ala.  he 
bronght  this  salt  to  recover  It  The  plahitlff 
in  error  filed  an  answer  and  coonterdalm. 
In  and  by  whldk  It  alleged  the  dqioait  by 
Miller  hi  Its  bank  of  the  Beahm  checks;  that 
It  forwarded  said  diecks  In  a  re— onaMe 
time  to  the  State  Bank  of  Oourtland,  on 
which  they  were  drawn,  bnt  that  the  checks 
were  worthless,  and  payment  was  refused, 
for  the  reason  that  Beahm  had  no  fimda  Id 
the  Oourtland  bank  with  which  to  pay  the 
same,  and  that  the  cheda  woe  dtily  pro- 
tested; and  that  on  the  day  the  lAtetkm  were 
deposited  It  had  paid  dwcke  of  Mfller 
unonntbig  to  $2,482.28,  and  that  nbaeqnentr 
ly  It  had  collected  from  the  said  Bemhis 
$80a  and  put  the  same  to  the  credit  of 
Miller,  tearhig  MlUer  owing  the  plalntUT  In 
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error  |l,087.Si,  for  which  snm,  wllii  Interest 
and  protest  fees,  it  prayed  jud^ent  against 
MUler.  The  case  was  tried  to  the  court,  a 
jury  being  waived.  The  court  found  for  the 
defendant  In  error,  Miller,  and  rendered 
Judgment  against  the  plaintiff  in  error  for 
the  sum  of  $950.96,  the  dlCTerence  between 
the  Beahm  checks  and  the  total  of  the 
checks  which  Miller  had  drawn  on  the 
bank  after  their  deposit,  and  wUch  the  bank 
liad  paid.  The  bank  brings  the  case  here 
for  review,  the  error  alleged  being  that  the 
findings  and  Judgment  of  the  court  below 
were  contrary  to  the  law  and  evidence. 

After  a  careful  and  patient  examination 
of  this  record,  we  have  no  doubt  tliat  the 
Beahm  che<^  were  rec^ved  b7  the  plaintiff 
in  error  as  cash,  and  that  they  were  not  re- 
ceived by  the  plaintiff  in  error  for  collec- 
tion for  Miller.  This  proposition  Is  abundant- 
ly supported  by  Hie  facts  and  the  evidence 
tbronghout  the  entire  case.  These  checks 
were  payable  to  Miller's  order,  and  by  him 
indorsed  and  delivered  to  the  plaintiff  tn  er- 
ror, whldti  gave  Miller  credit  for  the  amount 
of  them,  and  allowed  him  to  check  against 
them.  After  these  checks  were  deposited  tn 
plaintiff  in  error  by  Miller,  the  relation  sub- 
sisting between  the  bank  and  Miller  was,— 
First,  that  of  depositor  and  deportee;  and, 
second,  that  of  Indorser  and  Indorsee.  The 
plaintiff  In  error  contends,  conceding  that 
the  checks  were  not  presented  for  payment 
within  a  reasonable  time,  that  MIUot  was 
not  prejudiced  the  delay.  We  do  not 
assent  to  this  as  a  ccnclusion  of  tact  The 
evidence  Is,  had  plaintiff  In  error,  on  the 
date  It  received  the  checks,  advised  the 
CourOand  bank  of  the  fiict.  that  bank  would 
have  paid  diet^  In  taH.  At  the  opening  of 
burineai  on  Mmday,  Jane  2d,  Beahm  had 
on  deposit  In  the  Oonrtland  bank  $3,538.76, 
find  during  tha  day  he  deposited  f3,200  more. 
Affotaist  this  there  was  a  dieck  of  $8,800  that 
the  bank  had  agreed  to  accept,  which  would 
leave  m  deposit  at  fha  Oonrtland  bank  at 
the  close  of  buidness  <m  Monday,  June  2d,  to 
Beahm*B  credit,  92,933.76.  Had  the  ehecfea 
reached  Oonrtland  on  Tuesday,  June  8d, 
th«e  were  |1,188.85  of  Beahm's  money  on 
deposit  there  that  date.  Had  they  readied 
the  Oonrtland  bank  on  Wednesday,  Jnne  4th, 
there  were  In  the  Oonrtland  bank,  to  Beahm's 
credit,  92,125.35.  We  do  not  see  from  this 
evidence  how  plaintiff  In  error  can  dalm 
Hiat  Hie  delajr  In  presenting  theae  die^ 
worked  no  injury  to  MUler.  Bnt  In  a  suit 
like  this,  between  the  Indorsee  and  tndnser 
of  an  ordinary  check,  is  It  a  material  Inquiry 
wl^etber  the  delay  of  the  Indorsee  In  present* 
Ing  the  check  damaged  tiie  Indorser?  Tied. 
Oom.  Paper,  |  442,  after  stating  that  the 
drawer  of  a  check  would  not  be  discharged 
1^  the  fallnre  to  present  It  for  payment 
wlttiln  a  reascmaUe  time,  miless  the  draww 
was  prejudiced  thereby,  contlnaes:  "The 
role  la  different  with  regard  to  Indonmra 
They  are  dischacgad  whether  they  have  suf- 


fered any  damage  or  not  from  the  fallnre 
to  make  due  presentment  and  give  the  no- 
tice of  dlsbMur  within  a  reasonable  time." 
In  Coal  Oo.  r.  Bowman,  69  Iowa,  150,  28  N. 
W.  Bep.  496.  that  court  say.  after  decidiug- 
that  the  plaintiff  had  held  the  check  In 
question  an  unreasmiaUe  time  iKf ore  .pre- 
senting It,  and  that  it  could  not  recover 
against  indoraers:  "The  fact  that  the  drawer 
had  no  funds  In  the  hands  of  the  drawee 
^rtien  the  che<dc  was  drawn,  makes  no  differ- 
ence." In  Oough  V.  Staats.  13  W^.  548. 
the  supreme  court  of  New  To*  say:  "It 
there  has  not  been  due  diligence  in  present- 
ing the  check  for  payment,  the  indorser  Is- 
dlBcharged,  although  he  has  not  been  preju- 
diced by  the  delay."  We  think  these  caaea 
state  the  rule  correctly,  and  that  the  ques- 
tion as  to  whether  the  Indorser  was  dam- 
aged by  the  dday  In  the  presenting  of 
ttie  Beahm  die<dcB  for  paymoit  was  wholly 
Immaterial. 

The  question,  then.  Is  whether  plaintiff  In 
error  was  gull^  of  such  n^Ugence  or  lachea 
in  the  presentment  of  these  checks  for  pay- 
meut  to  the  bank  on  whidi  they  were  drawn 
as  to  release  the  lodoraer  MUter.  The  au- 
thorities all  say  that.  In  order  to  hold  an 
indorser  of  a  check,  it  must  be  presented 
by  the  Indorsee  in  a  reasonable  time,  and 
as  to  what  Is  a  reasonable  time  depends 
upon  the  facts  and  circumstances  of  each 
particular  case.  Now.  it  appears  from  th& 
evidenco  In  this  record  that  the  plaintlfl  in 
error  was  guilty  of  nei^^jence  at  the  time 
It  received  the  Beahm  checks  In  not  inquiring 
of  the  Oonrtland  bank  as  to  whether  they 
would  be  paid  on  presentatkm.  If  further 
appears  lliat  Oonrtland  la  <nily  27  miles  die* 
tant  from  Wymore,  plaintiff  in  error's  place 
at  burineaa;  that  the  cAiet^  oonld  have 
been  mailed  by  the  i^alntlfl  In  error  to  the 
Oonrtland  bank  the  same  day  they  were  re- 
ceived, and  they  would  have  reached  the 
Oonrtland  bank,  at  the  furtheat,  mi  Hmiday, 
at  10  o'clock  in  the  forenoon.  The  ^UdntUf 
In  error  could  have  mailed  the  chedu  on 
Monday,  and  they  would  hare  reached  the 
Oonrtland  bank  m  Tnesday,  at  10  A.  M. 
Instead  d  this,  tlie  plaintiff  In  error  ehoae- 
to  mall  theae  diecks  to  St  Joseph,  Mo.,  and 
they  go  around  by  way  of  Omaha,  and  then 
baok  to  Oonrtland.  It  la  alao  In  evidence  in 
thia  reewd,  from  the  mouths  of  experienced 
bankers,  that  due  diligence  In  the  present- 
ment of  these  Beahm  checks  to  the  Court- 
land  bank  requh^d  that  the  plaintiff  In 
error  sboold  send  Qiem  by  the  first  maU  to 
the  Oonrtland  bank;  and  the  evidence  doea 
not  cstablledi  the  contenttint  €^  the  plaintiff 
in  error  that  these  checks  were  presented 
fbr  collection  to  the  Gonr^nd  bank  under 
any  custom  of  bankers;  and.  If  It  did.  we 
do  not  think  that  bankers,  by  any  custom, 
can  evade  their  legal  duttea.  We  think, 
therefwe,  that  the  plaintiff  In  error  did 
not  use  such  diligence  In  the  pres«itment 
of  these  Beahm  checka  for  payment  aa  to 
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hold  the  Indoner,  Ulller,  thereon.  In  Smith 
r.  Janes,  20  Wend.  102,  the  supreme  court 
of  New  York,  say:  "The  holder  ot  a  check 
can  recover  against  the  Indorser  only  when 
he  has  used  due  diligence  In  presenting  It 
for  payment"  "(2)  Where  the  parties  all 
reside  In  the  same  place  the  check  ahould 
be  presented  on  the  day  It  Is  received,  or 
on  the  following  day;  and,  when  payable 
hi  a  different  place  from  that  la  which  it  is 
negotiated,  It  should  be  forwarded  by  mail 
on  the  same  or  the  next  succeeding  day  for 
presentment"  See,  also.  Holmes  t.  Koe,  62 
Kflcb.  199,  28  N.  W.  Rep.  864.  In  Bank  t. 
Broderlck.  10  Wend.  304.  the  supreme  court 
of  New  York  say:  "A  check  on  a  bank  for 
the  payment  of  money,  to  charge  an  Indorser, 
most  be  presented  with  all  due  dispatch  and 
diligence  consistent  with  the  transaction  of 
other  commercial  concerns,  and  It  was  ac- 
cordingly held,  where  a  check  was  received 
In  Schenectady  on  the  14th  of  January, 
drawn  on  a  bank  In  Albany,  a  distance  of 
sixteen  miles  from  the  former  place,  and  be- 
tween which  places  there  Is  a  dally  mall, 
and  not  presented  until  the  6th  of  February, 
that  laches  were  imputable  to  the  holder, 
and  that  the  indorser  was  discharged."  "(2) 
Although  it  la  said  that  checks  are  like  in- 
land bills  of  exchange,  and  are  to  be  gov- 
erned by  the  same  principles,  greater  dili- 
gence is  required  In  presenting  them  than  In 
presenting  bills  of  exchange."  This  case 
was  affirmed  by  the  court  for  the  correc- 
tion of  errors  In  13  Wend.  133.  See,  to  the 
same  effect  Coal  Co.  t.  Bowman,  69  Iowa, 
150,  28  N.  W.  Rep.  496.  We  do  not  mean 
to  lay  down  any  rule  by  which  the  Indorsee 
of  a  check  must  present  the  same  for  pay- 
ment In  any  given  time  In  order  to  hold  the 
Indorser.  What  we  do  detdde,  however.  Is, 
In  this  case,  that  the  Beahm  checks  were  not 
presented  by  the  plaintiff  In  error  within  a 
reasonable  time.  In  tills  case.  Tuesday,  June 
Sd.  would  have  been  a  reasonable  time  with- 
in which  to  present  tiiese  checks.  It  must  be 
borne  in  mind  that  ordinary  checks  are  not 
designed  tot  clrcnlatlon.  but  for  Immediate 
presentment  Tied.  Com.  Paper,  |  443,  and 
ouea  there  dted.  The  Judgment  of  the  dis- 
trict coort  Is  therefore  In  all  tilings  affirmed. 
The  ottier  commissioners  concur. 


DIMIGK  T.  GRAND  ISLAND  BANKINO 

CO. 

(Supreme  Court  of  Nebraska.  June  80,  1803.) 

LaMD  CoSTHaCTB— HOBTOAOa— FoRECLOBUKB— Ji'B- 
TITI03T— PROCBinilfas  AT  Law. 
1.  In  1881  one  N.  parcbaaed  from  the  IT. 
P.  R.  Co.  a  certain  tract  of  land  on  credit 
This  land  was  sold  to  various  persons  prior  to 
1887.  In  that  year,  the  contracts  being  tibe 
property  of  one  S.,  he  mortgaged  the  seme  for 
a  large  amount  to  one  D.  He  also  conveyed 
the  name  to  the  O.  I.  Bank,  and  soon  after- 
wards assigned  the  contracts  to  the  bank.  D. 
began  an  action  to  foreclose  a  mortgage  In  hts 
Hror,  and  made  the  bank  a  party.  Aftw  the 


answer  of  the  bank  was  filed,  the  bank,  at  D.*s 
request,  puld  »212  to  the  TJ.  P.  R.  Co.,  then 
due  on  the  land  contracts.  No  claim  was  made 
for  this  in  the  foreclosure  proceedings.  In  an 
action  by  the  devisee  of  D.  to  have  the  bank  Af- 
liver  up  the  contracts,  and  quiet  the  plaintiff's 
title  in  the  land,  held,  that  the  bank  was  eati- 
tled  to  (212,  aod  interest  thereon,  and  a  decree 
of  foreclosure  to  that  effect  was  right 

2.  The  provision  of  the  Code  that  the  plain- 
tiff tthall  state  In  his  petition  whether  any  pro- 
ceedlDgB  have  been  had  at  law  for  the  recovery 
of  the  debt,  or  any  part  thereof,  applies  alone 
to  formal  mortgages,  and  not  to  mortgages  or 
lieaa  ari^ng  out  of  the  equities  between  the 
parties. 
(Syllabus  by  the  Court) 

Appeal  from  district  oonrt,  H^unUbm  coim- 
ty;  Bates,  Jndge. 

Acticm  to  quiet  title  by  Sarah  A.  IXmick 
against  the  Grand  Island  Banking  Company 
and  the  Union  Padflc  Railway  Company. 
Judgment  for  the  banking  company,  from 
which  plalntur  appeals.  Affirmed. 

B.  J.  Hainer  and  B.  U  King,  tot  ivpdlant 
O.  A.  Abbott  for  appdlee. 

MAXWELL,  C  J.  ThU  la  an  acUon  to 
quiet  title  to  real  estate.  On  the  trial  of 
the  cause  in  the  court  below,  Judgment  was 
rendered  in  favor  of  the  banking  company, 
from  which  the  plaintiff  appeals.  The  facts 
are  correctly  stated  In  the  appellant's  brief, 
and  the  statement  will  be  taken  from  that: 
"The  pleadings  show  that  on  February  11, 
1881,  the  Union  Pacific  Railway  Company 
sold  to  Christian  Needham  the  N.  N.  W. 
^  section  19,  township  13,  range  5,  In  Ham- 
ilton county,  Neb.,  on  Its  usual  terms.— one- 
tenth  cash,  balance  on  t^  yearly  deferred 
payments,— and  as  evidence  of  the  sale,  and 
Its  terms,  made  and  delivered  to  the  pur- 
chaser its  sale  contracts,  numbers  46,868, 
441,309  In  the  form  usually  employed  by  It 
These  contracts  were  asdgned  by  Needham 
to  one  Putnam,  and  by  Putnam  to  John  W. 
Smith,  mmtloned  In  the  pleadings.  On  Au- 
gust 27,  1885,  Smith  and  wife  mortgaged 
these  lands,  with  other  tracts,  to  Chauncey 
S.  Dlmlck,  for  a  large  amount  "Om  mort- 
gage was  immediately  and  propetiy  record- 
ed. Thereafter,  on  October  6,  1885,  Smith 
and  ^fe  conveyed  the  same  premisea, 
quitclaim  deed,  to  the  defendant  **"»M"g 
company,  whldi  deed  was  alao  duly  rectnd- 
ed.  Three  days  laterr-October  9,  l^Ki,— 
Smith  and  wife  assigned  and  delivered  said 
Union  Pacific  Railway  contracts  of  sale  to 
the  banking  company.  TUm  aarignment  waa 
approved  by  the  railway  company  aa  Oc- 
tober 14,  1^  and  the  bonk  haa  ever  since 
retained  posseaaiim  of  the  contracta."  It  la 
admitted  in  its  answer  that  the  iMwfcjnj 
company  had  actual  knowledge  at  the  IMm- 
\dL  mortgage,  and  that  Its  rights  vnder  the 
deed  and  nswlgnment  wore  sabseqnent  to  the 
Dlmlck  mortgage.  After  the  maturity  of  his 
mortgage,  Dlmlck  commenced  forclosore  in 
the  Hamlltcm  county  district  conrt,  making 
the  banking  company  defendant  This  cauaa 
was  removed  to  the  federal  court,  and  waa 
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c<msoUdated  vlQi  other  foreclosure  coBes 
affecting  the  same  property.  Under  date  of 
NoTember  23?  1886,  all  the  parties  to  these 
consolidated  cases.  Including  Dimlck  and  the 
banking  company,  entered  Into  a  stipulation 
decdarlng  the  amounts  due  eacht  pvtng  their 
respectlTe  prloritleB  and  rights,  and  for  a 
foreclosure  of  their  sereral  Jiem.  On  this 
stlptalatlon,  decree  was  roidered  In  the  fed- 
eral court  on  April  11,  1887.  A  copy  of  this 
fltlpulatlcai,  and  also  of  the  decree  rendered 
thereunder,  Is  attached  to  plalntUTs  petition, 
and  was  introduced  In  evidence.  Paragraph 
2  of  the  stipulation  declares  the  amount  due 
Ohauncey  S.  Dimlck  on  his  mortgage  to  be 
^,771.45,  with  10  per  cent,  interest  from 
November  8,  1886.  Paragraph  8  proTides 
that  Chaunoey  S.  Dimlck  has  a  first  and  best 
lien  on  the  land  above  described,  and  being 
the  property  in  dispute  In  this  action,  and 
that  he  has  snbseauent  liens  on  other  tracts 
described  in  the  stipulation.  Paragraph  10 
Is  In  the  following  language:  "That  any 
surplus  that  may  arise  after  the  satisfaction 
of  the  Uens  above  stated,  with  the  costs, 
shall  be  paid  Into  court,  to  await  its  further 
order  In  the  premises,  and  that  the  Grand 
Island  Banking  Company  shall  have  the 
rl^t  to  redeem  all  and  any  of  several  said 
tracts  or  parcels  of  land  from  this  Aecree, 
or  from  any  sale  thereunder,  at  nny  time 
prior  to  the  ronflrmatlon  of  such  snle,  upon 
payment  of  the  amounts  herelnt>efore  de- 
<dared  to  be  a  11^  thereon,  with  its  pro  rata 
share  of  the  costs;  said  costs  to  be  appor- 
tioned proportionally  to  the  amount  of  the 
liens  on  the  several  tracts  hereinbefore  de- 
scribed." The  decree  follows  the  stipula- 
tion. It  declares  that  the  Grand  Island 
Banking  Oompany  Is  the  preseut  owner  of 
the  equity  of  redemption  In  and  to  all  the 
lands  mentioned,  and  contains  the  iiaunl  pro- 
vision of  such  decrees,  among  theiu  being 
that  the  Grand  Island  Banking  Company  Is 
forever  barred  and  foreclosed  of  all  equity 
of  redemption  and  claim  in  and  to  the 
premises.  The  banking  company  did  not.  In 
that  case,  set  up  or  claim  anything  for  the 
$212.  Under  this  decree,  sale  was  had  on 
June  6,  1880,  and  the  land  In  question  sold 
to  Chauncey  S.  Dimlck,  mortgagee,  for  $800. 
On  June  10,  1889.  this  sale  was  conQrmed  by 
the  court,  and  on  the  same  date  deed  was 
made  thereunder  to  Chauncey  S.  DImldk,  by 
the  special  master  in  chancery  making  the 
sale.  Pending  these  proceedings,  on  Novem- 
ber 30,  1886,  being  seven  days  after  the  date 
of  the  stipulation  to  which  reference  has 
been  made,  but  more  than  four  months  be- 
fore the  date  of  the  decree,  and  more  than 
two  yean  and  a  half  before  the  sale  and 
conflrmatlon,  the  bank  paid  on  these  coa- 
tracts  to  the  Union  Padflc  Railway  Oom- 
pany $212,  being  delinquent  paym^its,  and 
Interest  due  thereon.  Immediately  after  re- 
ceiving his  deed  frOm  the  maater  in  chancery, 
Chauncey  S.  Dimlck  entered  Into  posesdon 
of  the  premLsea,  and  some  time  thereafter 


died,  leaving  a  will  whereby  he  devised  to 
his  widow,  the  plalntUf,  Oie  land  in  questloD. 
She  made  the  remaining  paymeuts  to  the 
railway  company,  and,  when  the  last  pay- 
ment became  due,  tendered  the  sum,  and 
demanded  the  deed.  The  railway  company 
insisted  upon  a  surrender  of  the  contracts 
before  making  a  deed,  and  the  bank  re- 
fused to  deliver  the  contracts  except  upon 
paymoit  of  the  $2l2  paid  by  it  on  the  con- 
tracts, insisting  that  while  the  astdgoments 
of  the  contracts,  upon  their  fiice,  were  ab- 
solute, yet  It  took  them  as  security  for  a 
large  sum  of  money  due  it  from  Smith  at 
the  time  the  assignments  were  made,  and  it 
made  such  payments  at  the  request  of  plain- 
tiff's testator;  that  It  did  this  to  protect  Its 
security,  and  that  the  payment  was  neces- 
sary to  protect  the  Interest  of  Chaimcey  8. 
Dimlck,  as  well  as  of  the  bank;  that  the 
claim  of  the  railway  company  was  prior  to 
the  claim  either  of  Chauncey  S.  Dlmick  or  the 
bank;  and  that  by  making  the  paymrat  the 
bank  became  subrogated  to  the  claim  of  Qie 
railway  company,  and  has  a  lien  on  the  con- 
tracts and  on  the  land  for  its  repayment.  The 
railway  company  was  not  a  party  to  the 
foreclosure  proceedings,  and  tiie  bank  did 
not  set  up  its  payment,  nor  any  claim  based 
thereon,  by  way  of  supplemental  pleadings 
or  otherwise,  but  suffered  a  decree  to  be 
taken,  the  sale  to  be  bad,  conflrmatlon  taken, 
and  deed  issued,  without  taking  any  steps 
whatever  to  protect  or  recover  the  payment  so 
made  by  it.  In  its  answer  the  bank  makes  do 
reference  whatever  to  the  deed  made  It  by 
Smith  and  wife.  It  offers  no  explanation 
of  the  deed  having  been  made  or  recorded. 
Nether  does  the  bank  make  any  averment 
or  showing,  ^ther  by  pleading  or  proof,  that 
anything  remained  due  It  from  Smith,  nor 
does  the  answer  allege  any  breach  of  the 
alleged  implied  contract  to  repay  the  $212 
paid  by  It  on  the  contracts,  nor  yet  does  it 
allege  that  no  proceedings  have  been  had  at 
law  to  recover  the  amount  due.  This  suit 
was  brough  t  by  pla  Intiff ,  as  devisee  of 
Chauncey  S.  Dimlck,  to  compel  the  bank  to 
surrender  the  contract,  and  the  railway  com- 
pany to  make  deed  to  her  for  the  lands  In 
question.  Itie  railway  company,  by  their 
answer  and  stipulation  filed  In  the  case,  of- 
tee  to  make  a  deed  to  the  party  adjudged 
by  the  court  to  be  entitled  thereto.  The 
district  court  adjudged  that  the  bank  had  a 
lien  on  the  contracts  to  the  land  in  question 
for  said  sum  of  $212.  with  Interest,  and  gave 
a  decree  of  foreclosure  for  the  same. 

It  will  be  observed  that  payments  were 
made  by  the  bonk  at  the  request  of  Dlmidt. 
the  mortgagee.  Unless  sut^  payments  had 
beok  made  by  some  one.  the  otrntracts  would 
have  been  subject  to  forfeiture,  and.  If  foi^ 
felted,  the  oiUre  security  of  the  mortgagee 
would  have  been  lost  The  payment  of  this 
money  was  an  Independrat  tnuiaaedon.  and, 
■0  far  as  nppt'nni.  ratlrvly  diat'onnech'd  with 
the  mortgage  la  that  case.  The  bank  bald 
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the  oontracte,  wWdti  were  duly  assigned  to 
It  as  aecorlt^,  and  were  also  aecnrity  In  favor 
of  Dlmlt^  He  became  tiie  pondiaaer  under 
tbe  decree  of  fbredosure.  Tbe  |212  In  ques- 
tion was  one  of  the  payments  for  tbe  land. 
Tbe  idalntUf,  as  devisee  of  Dimlck,  seeks  to 
bare  tbe  lien  of  tbe  bank  canceled  witbout 
malting  paym^it  of  the  aame.  It  Is  a  funda- 
mental role  of  equity  that  be  who  seeks 
equity  must  do  eqnlly,  anl  tiiat  rule  appUea 
In  this  case.  In  order  to  divest  the  Uen  of 
the  bank  on  tlie  premises,  tbe  plain  tiff  must 
pay  the  amount  due  theremi. 

2.  Objection  is  made  ttiat  the  detoidant's 
answer  does  not  allege  that  no  proceedings 
have  been  bad  at  law  tor  the  recovery  of 
tbe  debt,  or  any  part  thweof.  l^ils  provi- 
Mon  of  oar  statute  Is  intended  for  formal 
nxM^ages,  and  not  for  liens  arlatng  out  ct 
&e  equities  between  the  parties.  Thus,  at 
eommtm  law,  tbe  mortgagee,  after  default, 
4!ould  maintain  ejectmoit  to  reoorer  flie  pos- 
sesslott,  an  action  cm  tbe  note,  and  to  tore* 
dose  tbe  mortgage,  all  at  die  same  time. 
The  hardship  and  expeaise  to  tbe  mortgagor 
wen  very  boxdensome,  and  not  tufreqaently 
stzlpped  him  of  all  bis  proportj.  To  avoid 
these  Ibe  statute  In  question  was  passed. 
But  ejectment  cannot  be  had  in  ftivor  of 
tiie  mortgagee  In  any  case,  nor  on  an  equi- 
table Uen  to  recover  tbe  posse  sol  on.  Ndttier 
can  an  action  at  law,  as  a  rule,  be  main- 
tained, to  enforce  the  claim,  which  usually 
can  be  enforced  only  In  equity.  There  Is  no 
error  in  tbe  record,  and  ibe  Judgment  is 
affirmed.  The  other  jt^ges  concur. 


BBBD  BBOS.  CO.  v.  R.  T.  DATIS  MILL- 
INO  CO. 

{Supreme  Gonrt  of  Nebraska.  June  30,  1S93.) 
AoTioK  OH  Account— EviDBircB. 
In  an  action  on  an  acconnt,  for  flour  sold 
and  delivered,  a  number  of  defenses  were  set 
ap^  which  the  proof  failed  to  sastain;  and,  the 
jurr  having  found  for  the  plaintiff,  hdd,  that 
tbe  Judgment  was  rlj^t,  and  no  error  In  the  rec- 
ord. 

(Syllabas  by  the  Court,) 

Error  to  district  court,  Cass  county;  Chap- 
man, Judge. 

Action  by  tbe  B,  T.  Davis  Milling  Com* 
pany  against  the  Reed  Bros.  Company.  Judg- 
ment for  plaintiff.  Defoidant  brings  wtor. 
Affirmed. 

H.  D.  Travis,  for  idaintlff  in  «Tor.  A  N. 
Sullivan  and  Or^cofy.  Day  ft  Day.  tor  de> 
fmdant  in  error. 

MAXWELL,  0.  J.  This  is  an  action  upon 
an  account,  for  flour  sold  and  delivered,  to 
recover  the  sum  of  9261,  with  int^^  from 
September  1,  1800.  To  the  petition  the  de- 
fendant below  filed  an  answer  as  follows: 
"Oomes  now  the  defendant  herein,  and  tor 
answer  to  plaintiff's  petition  admits  that  the 
plaintiff  Is  a  corporation  duly  organised  un- 


der tbe  laws  at  the  state  of  Utssonri;  admits 
that  tiw  defo^ant  is  a  corporation  organ- 
bwd  mider  Ibe  laws  at  tbe  statc^of  Nebraska,, 
and  doing  a  general  merchandise  badness  at 
Weeping  Water,  Nelx  CE)  Defendant  admit* 
that  on  or  about  tin  1st  day  of  September, 
ISOO,  tbe  defendant  pmrcbased  of  aad  tram 
the  plaintiff  a  bill  of  goods,  to  wit,  floor;  that 
tbe  said  flour  was  sold  to  defendant  by  plain- 
tiff, ttie  price  of  wbidi  was  $633.4a  But  at 
the  time  of  said  sale,  and  before  Qie  same 
vras  oonsummated,  tb»  plaintiff,  b7  its  agent* 
stated  and  represented  and  warranted  to  the 
defendant  that  the  aforesaid  floor  was  flrst- 
daas,  and  equal  to  the  brand  of  floor  wUd* 
defendant  was  s^Ing  at  that  time:,  and 
which  said  brand  of  flour  was  flrst-dass. 
Hiat  detendant,  relying  on  the  aforeaakl 
statements  and  representation  so  made  by 
plaintiff,  purdiaaed  the  aforesaid  flour,  anA 
agreed  to  pay  tbe  sum  of  9633.40  therefor 
In  case  flour  waa  as  r^resented,  and.  \jj  rea- 
son of  .the  aAnreaald  warranty  of  plaintiff, 
defendant  was  Induced  to  accept  said  flour, 
and  place  It  upon  tiie  market,  and  to  retail 
flie  same  to  iti  customers.  01)  That  ttie 
aforesaid  representations  made  bj  pininttff 
as  to  the  quality  of  tike  said  flour  purchased 
was  not  true,  but  that  said  flour  was  of  ai> 
bifniw  grade  or  quall^,  and  of  entirely 
dlfforoit  quality  from  that  wbidi  defendant 
agreed  to  purchase  from  i^lntiff,  and  of  but 
littte  value,  and  which  plaintiff  agreed  t» 
furnish  defendant,  and  that  said  flour  pur- 
chased from  plaintiff  woa  wholly  unflt  for 
use.  (4)  Th&t  It  notified  plabitlff  tliat  said 
flour  was  not  flour  as  pl^tiff  represented 
it  to  be.  and  returned  the  same  to  plaintiff., 
whereupon  the  plaintiff  represented  to  de- 
fendant that  It  had  cbanged  said  flour  for  • 
better  quality,  and  returned  It  to  defendant; 
but  def^dant  represents  tbe  fftct  to  be  that 
plaintiff  did  not  change  all  of  said  flour, 
whereupon  defendant  returned  sold  flour  to 
plabitiff.  (5>  That  at  tbe  time  of  the  pur- 
elmae  of  said  flotu:  from  plaintiff  it  had  » 
large  and  valuable  trade  In  floor,  and  bad 
Ibe  confidence  of  all  Its  customers  In  that 
line  of  trade,  but  that  by  reason  of  tbe  bad 
quality  of  the  flour  purchased  from  tlie  plain- 
tiff, and  believing  tbe  representations  of 
plaintiff  to  be  true,  and  having  sold  some  of 
said  floor,  he  recommended  It  to  be  as  good 
quality  as  the  brand  of  flour  which  they  had 
beai  seUtng  heretofore,  defendants  lost  their 
retail  flour  trade,  to  tbe  very  great  damaf:«> 
of  defendants,  in  tbe  sum  of  9500.  (6)  De- 
fendant further  represoits  that  plaintiff  Is 
Indebted  to  the  def«idant  In  the  sum  of 
943.00,  money  paid  out  for  use  and  benefit 
of  plaintiff  by  defendant  tn  connection  witb 
tiie  transaction  aforesaid.  <T)  Defendant  de- 
nies each  and  every  allegation  in  i^alntiff** 
petition  contained,  not  herein  specifically  ad- 
mitted. Wherefore,  by  reason  of  the  bread* 
of  warranty  of  plaintiff  ijt  the  fionr  afore- 
said,  and  the  misrepresentation  and  fraud  of 
plaintiff,  the  defendant  baa  been  damaged 
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In  the  amount  of  9500,  and  plaintiff  la  tn- 
■debted  to  tbe  defoidant  for  money  paid  oat 
toT  plnlntiff  in  the  sum  of  |43.oa  Defend- 
ant therefore  prays  judgment  for  $543.60, 
4ind  the  coats  of  this  suit."  The  reply  need 
not  be  noticed.  On  the  trial  of  the  caoae  the 
Jury  returned  a  verdict  in  favor  of  the  de- 
fendant In  error  for  the  sum  of  (231,  upon 
"Which  Judgment  was  rendered. 

No  objection  to  the  inatmcOona  la  made 
In  the  plainttfT  in  «ror*a  brief.  It  is  true 
the  rule  aa  to  the  measnre  ot  damages,  as 
contended  fi>r»  Is  stated.  Whether  the  rule 
contended  for  Is  correct  or  not,  we  need  not 
determine,  as  it  la  not  alleged  that  the  Jury 
•disregarded  the  instructions  given  by  the 
«oart. 

2  It  la  contmded  that  one  Underwood,  an 
Agent  of  the  defendant  In  error,  was  permit- 
ted to  testify  as  to  the  quality  of  the  llonr 
«oId,  without  showing  any  quallOcatlon  In 
that  line.  The  proof  clearly  shows  that  Un- 
derwood was  engaged  In  selling  flour  In  the 
different  marlceta  of  Nebraska,  and  knew 
■what  floor  was  worth  at  Weeping  Water. 
It  is  apparmt  tliat  there  Is  no  real  d^ense 
to  the  action,  and  that  the  Judgmmt  la  right 
It  is  tha^toFfl  affirmed.  ThB  vtbet  Judges 
concur. 


PHBNIX  INS.  CO.  OF  BROOKLYN  T.  DUN- 
GAN. 

<Supreme  Coart  of  Nebraska.  June  30,  1893.) 
IssuRUTOB  PoLiOT~Co:«DiTiDxi — Favmbnt  or 

1*RBMIUM. 

A  policy  of  iDSDraoce  provided  that, 
on  the  fiiflure  of  the  Insured  to  pay  the  premi- 
nta  note  thereio  described  in  full,  at  maturity, 
such  policy  Hhould  cease  to  be  Id  force,  and  con- 
tinue null  and  void  while  said  note  remained 
uiiimid.  Said  note  not  haviufc  been  paid  at  ma- 
-turity,  the  iosuranee  company  accepted  aa  a 
•credit  thereon  an  amount  of  money  largely  In 
«xc«8ii  of  the  premiom  earned,  and  left  the  notn 
-with  its  local  agent  for  collection.  Subsequent- 
ly, and  before  the  premium  so  paid  had  been 
•earned,  and  before  the  note  had  been  paid  In 
full,  the  pronerty  insured  was  destroyed  by  fire. 
Beltl,  that  the  ^Ucy  was  voidable  only  at  the 
«iection  of  the  insurance  company,  and  that,  bj 
receiving  and  retaining  the  part  payment  after 
default,  and  retaining  the  note  for  collection,  it 
waiviKl  the  right  to  inrist  upon  a  forfdtnre 
thereof. 

(SyllabQs  by  the  Court) 

Error  to  district  ooort,  Kearney  county; 
OasUn,  Judge. 

Aotlon  by  W.  O.  Dnngan  against  ttie  Fhe- 
nlx  iDsnranoe  Company  ct  Brofriclyn*  N.  T. 
Judgment  for  plaintiff.  Defradant  brings 
«rror.  Affirmed. 

Godfrey  &  Godfr^,  for  plaintiff  In  error. 
St  Clair  &  McPhe^,  for  defendant  In  error. 

POST,  J.  ThlB  Tras  an  txtioa  In  the  dla- 
-triot  oonrt  «t  Kearney  ooonty  ui>on  a  policy 
4tf  tamirane^  resulting  in  a  verdlot  and  Jodg- 
•nsnt  fn*  the  defoidant  In  error,  plaintiff  be- 
low. The  poU^  bears  date  of  July  25,  1887, 
«nd  expires  July  25)  1882.  Tbe  considera- 


tion therefor  Is  the  note  of  the  defendant  In 
error  for  $190,  bearing  date  of  July  25, 1887, 
and  maturing  Jtily  1,  1888.  The  loss  oo- 
cnrred  on  the  2gth  day  of  September,  1880. 
Proof  of  loss  appears  to  have  heea  made  tn 
due  form,  and  within  the  time  spedfled  In 
the  policy.  In  the  oonrt  below,  the  plaintiff 
in  OTor  filed  an  aneww  which,  after  ad- 
mitting Oie  fssnlng  oC  the  ^otlcy  aued  on, 
and  the  loss  as  charged,  alleges  "that  said 
plaintiff  at  the  same  lime  made,  executed, 
and  delivered  hla  one  certain  promis- 
sory note,  in  writing.  In  amount  (190,  due 
on  the  Ist  day  of  July,  1S8S.  A  copy  of  said 
note  la  hereto  attached,  mazfeed  'Exhibit  B,' 
and  made  a  part  thereof;  that  on  the  29th 
day  of  September,  1889,  said  not^  so  given 
by  plaintiff  althou^  long  post  due,  re- 
mained wholly  unpaid,  and  still  so  remains 
unpaid,  ucept  an  Indorsement,  October  8, 
1887,  of  f  27,  also  &  credit  by  loss  $75,  oc- 
curring prior  to  maturity  of  said  note,  al- 
though indorsed  on  said  note,  12/3/88.  De- 
fendant avers  that,  since  maturity  ct  said 
note,  no  extension  has  been  granted  there- 
on, nor  has  said  note  been  held  for  the  pur- 
pose of  collection,  neither  has  tben  been  any 
effort  made  to  so  collect  but  the  same  has 
been  h^d  since  maturity  for  naught,  and  de- 
fendant has  been  at  all  times  sinoe  said  ma- 
turity, and  now  is,  willing  to  return  said 
note,  and  now  tenders  the  same  to  plaintiff. 
Defendant  for  further  answer,  denies  each 
and  every  allegation  in  plaintiff's  petltiDn 
not  herein  specially  admitted."  I^e  foUow- 
ing  is  a  copy  of  the  note  referred  to: 
*'$190.oa  On  the  first  day  of  July,  188S,  for 
value  received,  I  promlae  to  pay  to  the  Fhe- 
nlx  Insurance  Company  of  Brooklyn,  N.  Y., 
(at  their  office  In  Ctilcago,  BL,)  or  order,  tme 
hundred  ninety  dollars,  In  payment  of 
pr^tmi  on  polXcy  No.  0,255,242  of  said  com- 
pany, with  10  per  cent  interest  from  ma- 
tority  tmtU  paid.  If  this  note  is  not  paid  at 
maturity,  said  policy  shall  thai  cease  and 
determine  and  be  nuU  and  void,  and  so  re- 
main imtil  the  same  shall  be  fully  paid  and 
received  by  said  oompany.  In  case  of  loss 
under  said  policy,  this  note  shall  immediately 
become  due  and  payable,  and  shall  be  de- 
ducted from  the  amount  of  said  loss.  If  this 
note  be  paid  at  maturity,  all  interest  shall 
be  waived.  It  is  understood  and  agreed  that 
this  note  is  not  negotiable.  Dated,  at 
Mtnden,  Neb.,  this  26th  day  of  July,  1887. 
W.  O.  Dungan."  Uptm  the  back  of  ffie  note 
above  described  ^>pear  the  following  In- 
d(»Bements:  "Beceived,  on  the  wlthin-de- 
■eribed  premiimi  note,  the  enm  of  $27.00. 
B.  P.  Date»  September  SO,  1887.  $27.20. 
R.  P.  Oct  8,  "ST.  Pd.,  by  loo,  $75.0a 
12/3/«8.  a  H.  Wllllama."  U  appears  from 
the  nndlqrated  protA  that  the  credit  of  $75 
was  made  on  the  3d  day  of  December,  1888, 
and  represents  ttie  amoimt  due  tb»  defoiA- 
ant  In  error  at  that  time  bgr  the  terms  of  a 
tornado  pcUcy  prevlonaly  lasoed  to  Urn  by 
tbo  plaintiff  In  tma.  It  la  not  eontaijed 


Digitized  by  Google 


1070 


NOBTHWESTEBN  BEFOBTEB,  YOL.  55. 


(Neb. 


that  the  note  In  question  was  snrrendered  to 
the  defendant  In  error  upon  default  of  pay- 
ment at  maturity  thereof,  or  that  any  no- 
tice was  given  at  the  forfeiture  of  (he  policy, 
or  any  overt  act  Indicating  an  election  by 
the  Insurance  company  to  cancel  the  same. 
On  the  other  hand,  It  appears  that  said  note 
remained  In  the  hands  of  the  collection 
agents  of  the  company  at  Mlnden  until  after 
the  loss.  The  defendant  In  error  testified  In 
his  own  behalf  as  follows:  "I  stepped  Into 
the  office  of  Godfrey  &  Godfrey  to  see  about 
this  matter.  I  had  that  day  sold  a  piece  of 
land,  and  I  knew  I  could  pay  this  note  whea 
I  got  the  money  on  the  land.  I  had  never 
Been  this  agent  I  met  George  Oodf  r^  as  I 
•went  In.  and  be  Introduced  me  to  the  agmt 
The  agent  sold  to  me,  'I  would  like  It  If  yon 
would  secure  that  note,  If  you  can't  pay  It 
right  away.'  I  told  him  that  I  could  pay  It 
some  time  In  October;  that  I  could  have  the 
money  some  time  fran  the  1st  to  the  IStb; 
and  that.  If  I  failed  to  get  the  money,  then  I 
would  secure  the  note^  He  said  that  would 
be  all  right,  and  he  would  leave  the  note 
with  Godfrey  &  Godfrey,  and  I  could  come 
to  their  office,  and  pay  It  or  secure  It."  The 
agent  referred  to  above  was  Mr.  WUllama, 
the  adjuster  of  the  defendant  company, 
whose  authority  to  waive  the  conditions  of 
the  policy  by  extending  the  time  of  payment 
as  claimed  iB  not  denied.  The  defendant  In 
error  further  testified  that,  after  the  ma- 
turity of  the  note,  and  before  the  loss  oc- 
curred, payment  thereof  was  demanded  sev- 
eral times  by  the  local  agents  of  the  com- 
pany. Mr.  Godfrey,  the  local  agent,  tes- 
tifies that  he'  was  present  at  the  conversa- 
tion between  Hie  defendant  In  error  and  the 
adjuster,  Williams,  and  that  the  latter  re- 
marked that  he  would  leave  the  note  with 
witness,  and  see  If  defradant  would  pay  It, 
but  that  no  figreonent  was  made  for  an  ex- 
tension of  payment.  He  also  denies  that  he 
donanded  paymeot  after  tbe  maturity  of  the 
note.  Wlllhuus,  tiie  adjuster,  testifies  that 
tw  was  presmt  at  the  time  In  question,  and 
Indorsed  the  credit  d  975  upon  the  note; 
bnt  that  he  infonned  d^oidant  In  error 
that  BoxSi  payment  would  not  be  oonaldered 
as  a  waiver  any  condition  of  a  poUcyi 
whlcA  would  'Wand  smqiaided  nntil  the 
balance  of  the  nfyte  was  paid.*'  In  the 
policy  abore  described  1b  found  the  follow- 
ing condition:  In  caso  the  assured  fails  to 
pay  the  premtmu  note  or  order  at  the  time 
spedfled,  then  this  policy  BhaU  cease  to  be 
In  force,  and  remain  null  and  Totd  during 
the  time  said  note  or  order  remains  unpaid 
after  its  maturity That  the  plaintiff  In  er- 
tor  miji^t  have  dedared  the  pdOc^  ftvfeited 
tor  nonpaymmt  of  the  note  wlU  not  be  de- 
nied. Nor  la  It  neceBsary  to  determine 
whether  tlie  idalntlff  in  error,  In  order  to 
avail  ItMeU  of  the  provision  tor  a  forfdtare 
of  the  policy,  was  required  to  indicate  its  In- 
tention by  an  overt  act.  sncfli  as  notice  to 
tiie  Insured  or  return  of  the  note.  ThajKiUogr 


was,  by  Its  conditions,  voidable  at  the  elec- 
tion of  the  Insurer;  bnt  the  evidence  estab- 
lishes to  our  satisfaction  an  extension  of  the 
time  <tf  payment,  and  whidi  must  be  con- 
strued as  a  waiver  of  the  strict  conditions 
of  the  policy.  The  evidence  Is  at  most  ocm- 
fllctlng,  and  we  are  not  at  liberty  to  say  ttiat 
the  Jury  vrere  not  warranted  In  finding  for 
the  defendant  In  error  upon  the  disputed 
questltKis.  Althou^  oontradicted  the  more 
numeroQB  witnesses  of  the  plalntUI  In  er- 
ror, he  Is  strtHi^  oorroborated  by  the  ad- 
mitted facts  at  the  case.  The  credit  of  $76, 
December  3,  188S,  together  with  previous 
payments,  greafiy  exceeded  the  premium 
earned  at  that  time,  and  It  Is  not  probable 
that  the  defendant  In  error  would  have  ad- 
vanced such  a  sum  knowing  his  policy  was 
not  In  force,  and  that,  to  use  the  language 
of  the  adjuster,  it  would  continue  to  "stand 
susp^ded."  While  the  plalntUT  In  error,  by 
Its  answer.  ofTers  to  surrender  the  note,  there 
has  been  no  offer  to  return  the  amount  paid 
thM^n  In  excess  of  the  premium  earned  at 
the  time  of  the  default.  It  was  entitled  to 
donand  payment  In  full  of  the  note  at  ma- 
turity, but  having,  after  default,  recdved 
and  appropriated  the  money  paid  tfaerecai.  a 
Bmn  In  excess  of  the  premium  earned  at  the 
date  of  the  loss,  It  will  not  now  be  permit- 
ted to  Interpose  the  strict  conditions  of  the 
policy  as  a  defense.  Such  Is  the  rule  re- 
peatedly recognized  by  this  court  See  In- 
surance Co.  V.  Lansing.  15  Neb.  49^  20  N. 
W.  Bep.  22;  Schcmeman  r.  Ihsnrance  Co.,  16 
Neb.  404.  20  N.  W.  Rep.  284;  Insurance  Co. 
V.  Scheldle,  18  Neb.  495,  25  N.  W.  Bep.  620. 
The  Judgment  of  the  district  court  Is  rl^t, 
and  should  be  al&rmed.  Ttm  other  judges 
concur. 


RATHMANN  T.  FEYGKB  et  ol. 
(Sopmne  Court  of  Nebraska.  June  80,  1893.) 
BquitablS  Rbmbf— Fbadu— Rbsoissio:*. 

Bdd  that,  as  between  tbe  plaintiff  and 
Peycke,  the  proof  failed  to  show  fraud,  and  that, 
as  the  plaintiff  had  refused  the  offer  to  redeem 
the  cheese  company  stock  b7  paying  tbe  amount 
for  which  It  was  taken  as  security,  with  tntei^ 
est  thereon,  the  Judgmoit  would  be  affirmed- 
(SylhibuB  by  the  Court) 

Appeal  from  district  court,  Doutfas  coun- 
ty; Wakeley,  Judge. 

Actlmi  by  Christian  Rathmann  against  Bd- 
mund  P^xfee  and  Rudolph  Dom.  Judgment 
for  defendants.  Plaintiff  appeals.  Affirmed. 

Chas.  B.  KeUo',  for  appelant  Charlea 
Ogdoi,  tor  app^ees. 

MAXWBLLk  a  J.  TbSm  MsOaa  was 
brou^t  in  the  district  court  ot  Douglaa 
county  on  Itie  lOOi  day  of  Blardi.  1886,  to 
require  P^tike— "Finrt,  to  aorraidCT  up  eor- 
tain  sdiool  leases  left  by  IK«n  with  hia  wif6 
tor  Christian  Rathmann,  and  wUcb  were 
gotten  possesrton  of  1^  Bdmnnd  P^cke, 
and  retained  bj  Urn;  second,  to  reqnire 
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Ednrand  Percke  to  account  ft>r»  and  to  re- 
pay lo  tlie  said  appelant,  certain  mon^ 
obtiitned  from  itqt*^Tnflt>ff  by  fraud  and  false 
represnitatlons;  tUrd,  to  cancel  certain 
notes  obtained  tnm  Bathmann  Uuoogh 
fraud,  and  on  account  of  the  failure  of  the 
conslderatlcm  thereon;  and,  fourth,  to  can- 
cel a  certain  contract  entered  Into  on  the 
2d  day  of  January,  1885.  asalKnlng  certain 
stodc  In  tbe  Blair  Gheeae  Oompany  from 
Rathmann  to  Peycke,  and  to  require  the 
said  Peydte  to  account  for  the  value  ct  said 
atodc,  in  the  mean  time  enjoining  the  tranafw 
of  said  shares  by  said  Peycke."  While  the 
action  was  pending  the  ptalntlff  filed  a  snp- 
plemental  petition.  setUng  fnrth  that  Peycke 
bad  borrowed  large  sums  of  money  upon 
the  shares  of  stock  in  the  Blair  Cheese  Com- 
pany aasigned  to  blm  by  the  plaintiff,  by 
reason  of  which  the  stock  bad  become 
worthless,  and  praying  for  an  aocotmtlng. 
On  the  trial  of  the  cause  the  court  granted 
the  plaintiff  leave  to  redeem  the  Blair 
Cheese  Company  stock  by  paying  the 
amount,  with  Interest,  for  which  it  was 
given  as  security.  This  offw  tlte  plaintiff 
declined,  whereupon  the  court  found  the  is- 
sues in  favor  of  the  dtfendants,  and  dis- 
missed the  action.  The  plalntlu:  appeals. 

It  appears  tnm  the  record  that  for  some 
time  prior  to  Harcb,  18S8,  one  Rudolph  Dom 
held  promlnoit  portions  In  at  least  two 
companies  In  the  state,  and  was  recelying 
salaries,  the  aggregate  of  which  seems  to 
have  exceeded  fMO  pet  month.  Dom  seems 
tQ  have  stood  w^  as  a  bndness  man,  and 
the  bnstness  relationB  between  falm  and  the 
plaintiff  were  of  the  most  frl«idly  character. 
Tile  same  is  true  of  the  business  relations 
between  the  plaintiff  and  Peycke.  Dom 
suKiircsted  to  both  the  plaintiff  and  Peycke 
that  mon^  could  be  made  1^  leadng  school 
lands  In  Keith  county  from  the  state.  The 
result  was  that  the  nitintlff  gave  bis  note 
to  Ofim  for  91.2S0,  and  procured  the  notes 
of  two  or  more  of  his  brothos,  endi  for  a 
Uke  amount  in  favor  of  Dom.  These  notes 
Dom  and  Peycke  indorsed,  and  Dom  ob- 
tained the  money  thereon.  P^cke  and 
three  or  four  persons  In  Omaha  were  also 
induced  to  give  their  notes  to  Dora  for 
fl,280  each.  The  proof  in  retard  to  the 
amoimt  «f  sdkool  land  leased  is  quite 
meager.  That  some  land  was  leased  tha« 
Is  no  doubt,  but  the  quantity  Is  left  In 
doubt  It  seems  to  be  conceded,  however, 
that  the  scheme  was  practically  a  failure^ 
and  that  the  contributors  to  the  fond  re- 
c<^ved  but  little  for  their  Investments.  In 
the  mean  time  the  plaintiff's  note,  and  those 
of  his  brothers,  which  he  had  indorsed,  and 
wtdch  had  also  been  indorsed  by  Dom  and 
Peyf±e,  had  become  due  at  a  bank,  and 
were  paid  by  Peycke.  Thereupon  the  plain- 
tiff gave  him  security  upon  his  cheese  com- 
pany stodt  and  It  Is  claimed  that  Peycke 
used  unfair  means  to  supplant  the  plaintiff 
in  said  company,  and  instate  himself  thwe- 


In.  ^niere  Is  testlmiHty  In  the  record  tend- 
ing to  show  that  Dom  was  dishcHieBt.  and 
deceived  bofli  the  plaintiff,  P^<^,  and  a 
number  of  others,  and  InveU^ed  them  into 
the  Bchoid-laud  sohone^  by  reason  of  which 
he  obtiOned  possesion  of  a  large  amount 
of  money  without  any  effort  on  bis  part  -to 
procure  school  lands,  and  that  soon  after- 
wards he  abscmided  from  the  state.  The 
proof  falls  to  show  that  Peycke  acted  in 
bad  faith  with  the  plaintiff  or  othws.  but 
he  seems,  like  the  plaintiff,  to  have  placed 
fall  reliance  In  Dom.  The  charge  of  fraud 
against  Peycke,  therefore,  is  not  sustained. 
The  plaintiff  was  offered  the  right  to  re- 
deem tiie  cheese  company  stock  upon  tbia 
payment  of  the  amount  for  whldi  It  was 
taken  as  secnrlty,  and  refused  to  accept  the 
same.  That  was  the  proper  relief,  under 
the  proof  In  the  casa  There  is  no  error  in 
the  record,  and  the  Jadgmmt  la  affirmed. 
The  other  Judges  omcur. 


In  re  DOBSON. 
(Snpreme  Court  of  Nebraska.  June  80,  1898.) 

Com  IX  CKllCtXAL  Cabbs— Ikfbibokubiit  VOB 

Com. 

1.  When  ft  person  is  convicted  of  a  criminnl 
offense.  It  is  the  doty  of  the  conrt  in  which  the 
coiiTiction  was  had  to  render  judgment  asalnHt 
the  prisoner  for  the  costs  of  pmsecution.  and 
the  conrt  may  make  it  a  part  of  the  sentence 
that  the  party  be  impritioned  in  jtiil  until  the 
coHts  are  paid,  or  secured  to  be  pnid,  or  he  in 
otherwise  legally  discharged.  Grim.  Code.  S> 
500.  501. 

2.  A  defendant  in  a  erloilnal  ease,  eooflned 

in  jail  for  the  noiipnymetit  of  the  costs  nittHMKtHl 
against  him,  and  who  is  unable  to  pay  the  snme, 
la  not  entitled  to  be  dlsehnrffed  fn>m  further 
Itnprisonment  for  such  posts,  under  section  P28 
of  the  Criminal  Code,  where  it  appears  he  has 
not  been  imprixoned  at  least  one  day  for  each 
three  dollars  of  the  costs. 
(iSyllabus  by  the  Court.) 

Original  proceedings  In  habeas  corpus,  on 
the  petition  of  Robert  Dobson,  for  release 
from  custody  on  a  conviction  of  assault  and 
battery.  Beard  on  demurrer  to  the  petition. 
Demurrer  sustained. 

A.  Hardy,  txte  petlttoner.  Geo.  H.  Haat- 
Ings,  Atty.  OeiL,  tor  respondoit. 

NOBVAL,  J.  This  Is  an  appUcatlon  for  a 
wilt  of  habeas  corpus.  On  the  21th  d^  of 
Febmary,  1893,  the  petitioner,  Rolwrt  Dol>- 
son,  was  convicted  in  the  district  court  of 
Qage  county  of  an  assault  and  battery,  and 
on  the  27th  day  of  the  same  month  he  was 
sentenced  by  the  court  to  pay  a  fine  of  $oO, 
and  the  costs  of  prosecution,  and  tliat  he  be 
committed  to  the  county  Jnll  tmtll  said  fine 
and  costs  are  fully  paid.  In  compliance  with 
said  Judgment  he  was  committed  to  the  Jail 
of  said  county,  where  he  is  still  conflned. 
SutMiegnently,  petitioner  paid  the  fine  im- 
posed upon  him,  but  no  part  of  the  costs  of 
prceecutlon.  It  also  appears  that  he  Is  pos- 
sessed of  no  estate,  dther  personal  or  real. 
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wlwrawHh  to  meet  tbls  demand.  But  one 
Volnt  Is  preBBnted  Ibr  dedaton.  and  that  Is 
tdiether  tbe  Imprisonment  of  tbe  petitioner 
becoose  of  bis  nonpaym^it  of  the  costs  ad- 
judged against  bbn  In  tbe  criminal  case  Is 

The  statntoi7  prorlalonS  bearing  upon  the 
^[oestlon  aie  aeatl<ms  000,  tSOl,  and  628  of 
Om  Criminal  Code,  whblb  are  as  fcdlows: 
"BeoL  BOa  Tn  all  cases  wbartSn  ooozts  or 
magistrates  hare  now,  or  may  hereafter 
bave^  tbe  power  to  pnnlsb  offenses,  dtbor  In 
wbole  or  In  part,  by  reqidrlng  Ibe  offmder 
to  pay  a  fine  or  cost^  w  botti,  the  said 
<Mmrts  or  magistrates  may  moke  it  a  part  of 
the  Bentenoe  that  the  party  stand  committed, 
4nd  be  imprisoned  In  tbe  Jail  of  tbe  prop» 
county,  imtn  tbe  sbme  be  paid,  or  secured 
to  be  paid,  or  the  defendant  la  otherwise  dls- 
■cbarged  according  to  law.  Sec.  SOI.  In 
every  case  of  convlotion  of  any  peraHi  for 
telony  or  mlademeancv,  it  shall  be  tbe  duty 
■of  the  court  or  magistrate  to  mBder  Judg- 
mmt  for  the  costs  ot  prosecution  against 
the  person  convicted."  "Sec.  528.  Whenever 
4t  shall  be  made  satlsfactorUy  to  appear  to 
tbe  district  court,  oe  to  tbe  probate  judge  of 
Uie  proper  county,  after  all  legal  means  have 
been  exhausted,  that  any  person  who  Is  con- 
flued  In  jail  for  any  fine  cat  costs  of  prose- 
■catlon  for  any  criminal  offense  hath  no  es- 
tate wherewith  to  pay  such  fine  and  costs, 
■or  costs  only,  it  shall  be  the  duty  of  said 
<»urt  or  Judge  to  discharge  such  persw 
from  further  Imprisonment  for  such  fine  and 
costs,  which  discharge  shall  opemte  as  a 
-complete  release  of  sodi  fine  and  costs:  pro- 
Tided,  that  nothing  herein  shall  authorize 
Any  i>crson  to  be  discharged  from  Imprison- 
ment before  the  expiration  of  the  time  for 
wbldi  he  or  she  may  be  sentenced  to  be  tm- 
pristmed,  as  part  of  his  or  her  punishment, 
nor  until  the  convlot  ehnll  have  been  im- 
prisoned at  least  one  day  for  every  three 
dollars  of  the  amount  adjudged  ngninst  him." 
An  examination  of  tbe  foregoing  sections 
satisfies  us  that  the  proposition  contended 
for  by  the  counsel  for  the  petitioner  is  not 
tenable.  Where  a  person  U  convicted  of  a 
crime.  Section  SOI  makes  it  the  Imperative 
-duty  of  the  court  in  which  the  conviction  Is 
bad  to  render  Judgment  against  the  prisoner 
for  the  costs  of  prosecution,  and  the  next 
preceding  section  confers  authmlty  nptm  such 
court  to  Include  In  the  sentence  ttiat  the 
party  be  committed  to  tbe  county  Jail  until 
such  costs  are  paid,  or  security  is  given  for 
their  paymoit,  or  he  Is  otherwise  legally  dis- 
charged. Under  section  52S,  a  defendant  In 
a  criminal  case,  conQned  In  Jail  for  the  non- 
payment of  the  costs  assessed  against  him, 
-who  Is  unable  to  pay  the  same,  upon  proper 
showing  to  the  district  court  or  the  county 
Judge,  may  be  discharged  from  further  Im- 
prisonment for  such  costs,  provided  all  l^al 
means  for  thedr  ccdlectlon  have  been  em- 
ployed without  success,  and  he  has  been 
cmflned  at  least  oa»  day  for  each  three  dcrt- 


lars  of  the  cmts.  The  petltlraier  Is  not  en- 
titled to  be  released  on  the  ground  of  hi* 
poverty,  since  it  does  not  appear  that  be  has 
be^  In  custody  for  the  toigtb  of  time  speci- 
fled  In  section  62&  We  have  examined  and 
considered  the  two  cases  dted  by  tbe  petl* 
tloner's  couns^  In  Est^  t.  Loct.  85  Iowa, 
419,  it  was  decided  that  a  general  pardon 
Issued  by  the  govemw  does  not  operate  to 
rdease  &  Judgment  rendered  for  the  costs 
of  proaeoation.  To  the  same  effect  im  State 
T.  Hooney,  74  N.  O.  98.  These  decl8t<»M  can- 
not be  regarded  as  in  conflict  with  the  views 
stated  by  u&  The  demurrer  to  the  petition 
Is  sustained,  and  writ  denied.  Judgment  ao- 
ourdingly.  The  other  Judges  conoor. 


STATE  ex  rel.  SUICMERS,  Acting  Attorn^ 

General,  v.  URIDIL  et  aL 
(Supreme  Court  of  NebrasluL.  Jane  29,  1893.) 

Ihcouforation  of  Villagb — Validitt — Quo 
Waukaxto— Whbs  Lies. 

1.  An  order  incorooratlns  a  village  la  void, 
when  it  is  obtained  from  tbe  coTinty  board  hj 
means  of  a  paper  purporting  to  be  a  petition 
signed  by  a  majori^  of  the  taxable  iobabitanTH 
of  the  territory  BOUfrht  to  be  Incorporated,  but 
tlie  sifnuttures  attactied  to  wbidi  were  not  by 
the  signers  thereto  ^tpoided,  Irat  wm  irivea 
for  some  other  purpose^  and  fraadnlantly  there- 
to attached. 

2.  Quo  wnrranto  is  the  proper  remedy  to 
oust  persons  who  are  exennsinfr  tbe  powers  of 
corporate  officers,  when  the  co^ration  lias  do 
legal  existence. 

(Syllabus  by  the  Conrt) 

Commissioners*  dedslMi. 

Original  action  In  quo  warranto.  In  the 
name  of  the  state,  at  the  relation  of  W.  S. 
Summers,  acting  attorney  general,  against 
V.  J.  Uridll  and  others,  to  try  the  validity 
of  the  incorporation  of  tbe  village  of  AUe. 
and  defendants*  title  to  the  offl(.-e  of  trustees 
of  sold  village.  Judgment  for  plaintiff. 

W.  S.  Summers,  Deputy  and  Acting  Atty. 
Gen.,  Prick  ft  Ddesal.  and  8.  H.  Steele,  for 
relator. 

IRVINE,  O.  TbSa  Is  an  information  In  the 
nature  at  quo  warranto,  alleging  that  tbe 
respondents,  conspiring  to  usurp  the  fran- 
chlae  and  power  to  llcoise  the  traffic  in  in- 
toxicating liquors,  and  enj<^  its  rei^enop, 
in  a  place  in  BuUear  connty  known  as  "Able." 
procured  upon  a  piece  paper  Qie  signa- 
tures of  certain  persons,  and  thereafter  made 
a  writing  in  the  torm  of  a  petition,  praying 
for  the  tocorporatlMi,  as  a  village,  of  said 
place  of  Able,  and  fraudulently  attained  said 
signatures  to  said  writing,  making  the  same 
fala^y  to  appear  as  a  petition,  in  doe  form, 
by  a  majori^  of  tbe  taxable  Inbabitanta  of 
said  Able,  for  Incorporation  ss  a  Tillage: 
that  they  presented  ttiat  paper  to  tbe  boan) 
of  Bupervisiors  of  Butler  connty,  and  tliat 
certain  of  the  respondents  appeared  befoT* 
said  board,  ttod  falsely  swore  that  aald  ptare 
ot  Abie  contatoed  more  tlian  2(MK  mod  less 
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than  1,500,  Inhabitants,  whereas.  In  fact,  aald 
place  contained,  in  all,  not  more  than  70  In- 
habitants. The  Loformatlon  further  alleges 
that  1^  such  means  the  reepoodents  fraudu- 
lently procured  the  county  board  to  moke 
an  order  pretending  to  incorporate  sold  place 
of  Able  as  a  Tillage,  and  appointing  the  re- 
spondents OS  a  board  of  trustees  of  said 
TiDoge,  and  fhax  the  reapcmdents  have,  em 
since  said  proceedings,  unlawfully  and  f^ud- 
ulmtly  usuiped  and  exercised  the  francUae 
and  corporate  powen  and  duties  of  a  rUlaga 
The  prayer  Is  for  a  writ  ot  quo  warranto  and 
judgment  of  ouster  against  said  defendants, 
and  for  coats.  No  answer  has  beat  ffled, 
and  the  allegations  of  the  Information  must 
be  taken  as  confessed. 

It  la  clear,  under  these  fiactB,  that  the  ter- 
ritory deslfl^ted  as  "Abie"  was  not  enti- 
tled to  Incorporation  as  a  village;  that  no 
proper  petition  was  filed  before  the  board 
of  supervisors,  and  that,  on  the  contrary, 
a  grare  fraud  waa  practiced  upon  the  board 
to  procure  the  order  of  incorporation,  where- 
to the  board  was  indurad  to  act  upon  a 
forged  petitlrai,  whldi  conferred  no  Juris- 
diction upon  the  board.  Under  the  common 
law,  quo  warranto  would  not  Ue  In  such  a 
case.  King  t.  Saunders,  3  Bnst,  119.  And 
there  are  decisions  In  the  United  States  to 
ibe  same  effect  Section  704  of  the  Code  of 
CIvU  Procedure  proTides,  however,  that  an 
Information  may  be  filed  agnlnst  any  person 
unlawfully  holding  or  exercising  any  public 
office  or  franchise,  or  when  any  persons  act 
as  a  corporation  without  being  authorized  by 
law.  Under  very  similar  statutes  it  has  been 
held  In  several  states,  ond  we  think  rightly, 
that,  in  such  proceedings  against  the  persons 
unlawfully  exercising  the  powers  of  an  of- 
flct*.  the  legal  existence  of  that  office  may 
be  determined.  People  t.  Carpenter,  24  N. 
Y.  8(S;  State  v.  Parker,  25  Minn.  215; 
Scrafford  t.  Gladwin  Co..  41  Mich.  047,  2  N. 
\V.  Rfp.  904;  State  v.  O'SuIlivan,  59  Mo. 
50.  Indeed,  It  would  seem  that  to  institute 
proceedings  against  the  village  itself  would 
be  to  recognize  its  existence  as  a  corpora- 
tion, ond  that  if  the  Incorporation  Is  void 
the  only  proceedings  most  be  against  the 
persons  undertaking  to  exerdse  its  fran- 
chises. There  will  be  a  judgment  of  ouster, 
and  for  costs  against  the  respondents.  Judg- 
ment accordingly.  The  other  commissioners 
concur. 


OBRMAN  INS.  CO.  OF  FRBBPORT  et  al.  t. 
EDDY.  QUEENS  TUB.  CO.  OF  LIVER- 
POOL T.  SAMS.  GERMAN  FIRE  IN8. 
CO.  OF  PBOBIA  T.  SAME. 

<8n^ae  Court  of  Nebraaka.  Jon*  80.  1S0&.) 

Ooers  —  Allowahos  or  AnoanTS*  Fsas  m  1k- 
svnARca  Cabu  —  Wbibb  Applioatios  to 
Mads. 

1.  Upon  the  rendition  of  a  Judgment  In  tar 
ror  of  the  plaintiff  in  an  action  on  a  fire  Inaur- 
ai.ce  policy  isaued  since  the  taking  effect  of 
the  nlaed  policy  act  of  1689,  whera  the  tai- 

v.fi6H.w.nal&— 68 


sared  building  has  been  wholly  destroyed,  the 
court  renilering  the  judgment  is,  nnder  said  act, 
authorized  to  allow  a  reasonable  attorney's  fee 
in  favor  of  the  plaintiff,  and  agraiost  the  Insur- 
er, to  be  taxed  as  costs  in  the  case.  Such  al- 
lowance can  be  made  oa\j  upon  proof  as  to 
what  conitttateg  a  reasonable  fee. 

2.  The  qncBtion  of  the  allowance  of  an  at- 
torney's fee,  in  soch  a  caae.  cannot  be  raised, 
in  the  first  instance,  in  the  Hupreuie  court:  but 
the  plaintiff  must  first  demand  such  fee  in  his 
petition,  and  prenent  the  qneHtion  to  tbe  trial 
court,  and,  if  disallowed,  the  deddon  may  bs 
reviewed  in  tbe  appellate  court. 

(Syllabus  by  the  Court.) 

Action  by  Ambrose  Eddy  against  the  Ger^ 
man  Insurance  Company  of  Freeport,  m. 
Same  plaintiff  against  the  German  Fire  In- 
surance Company  of  Peoria,  IlL  Same 
against  tlie  Queens  Insurance  Cwupany  of 
liverpotd,  Enidond.  A  judgmrat  for  plain- 
tiff in  each  case  waa  affirmed  on  appeal, 
(04  N.  W.  Rep.  866^)  and  lOalutlff  now  moves 
for  the  allowance  of  attorn^'  fees.  Motion 
denied. 

Abbott;  SeUe<^  &  Lan^  for  the  motion. 
Adams  &  Soott,  opposed. 

NORVAL,  J.  The  defendant  In  error,  Am- 
brose Eddy,  brought  three  actions  in  the  dis- 
trict court,  each  on  a  fire  insurance  policy 
Issued,  respectively,  by  the  German  Fire  In- 
surance Company  of  Peoria,  the  Queens  In- 
surance Company,  and  tiie  German  Insur- 
ance Company  of  Freeport  The  cases  were 
tried  as  one,  and  judgm^t  was  rendered  for 
the  plaintiff.  The  companies  prosecuted  tr- 
ror  to  tids  court,  and  the  judgment  of  the 
trial  court  was  affirmed.  It  was  held  that 
the  insured  building  was  "whtdly  destroyed," 
within  the  meaning  of  that  term,  as  used  In 
the  valued  poUcy  law  of  1889.  M  H.  W. 
Rep.  866.  SnlMeqnently.  the  d^imdant  In  ei^ 
ror  filed  a  motion  In  thla  court  to  allow  a 
reaamahle  attorney's  fee  for  awrloes  of  coun- 
fld,  rendered  la  both  courts.  Section  3  of 
,  the  said  act  of  1889  (section  43,  a  43,  Com^ 
;  St.  1891)  provides  that  "Che  court,  upon 
;  roidralng  Judgment  against  an  Insurance 
1  company  upon  any  sutdi  policy  of  Insurance, 
I  shall  allow  the  plaintiff  a  teasonaUe  mui  as 
I  an  attran^'s  fee,  to  be  taxed  as  a  part  of 
j  the  costs."  Under  tlie  foregoing  provision 
the  trial  court,  upon  the  rendition  of  the 
Judgment  against  the  Insurance  companies 
upon  tbe  p<4iciee  in  sul^  was  autiiorlced  to 
allow  a  reasonaMe  attorney's  fee  in  favor  of 
the  plaintiff,  and  against  tiie  companies,  to 
be  taxed  and  collected  with  other  oosts  in 
the  case:  Proofs  should  have  been  addticed 
before  the  trial  court  as  to  what  sum  would 
omutitute  a  reasonable  fe&  No  proof  was 
offered  upon  that  question  in  the  court  be- 
low, 80  far  as  the  record  before  us  discloses. 
Whether  the  questkm  of  the  aUowance  of  a 
sum  for  attomeya*  fees.  In  such  cases,  should 
be  submitted  at  the  same  time  the  cause  Is 
tried  upon  Its  merits,  and  to  the  same  trior 
or  triors  of  fbct,  It  Is  unnecessary  now  to 
determine.  AlthoofOi  the  plaintiff,  In  his  pe- 
tition, prayed  for  the  aUowance  of  a  reasmuir 
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ble  attorney's  fee,  jet  the  record  falls  to 
lAiow  that  tbe  question  was  ever  called  to 
the  attentloii  of  the  district  coart.  Had  that 
been  done,  and  a  rnllng  adrerse  to  the  plain- 
tiff bdow  been  made,  then  ive  coold  have  re- 
viewed the  dedsIcHi;  bat,  as  already  stated, 
the  matter  of  attonu^'s  fee  waa  not  snlmUt* 
ted  to  the  court  bdow,  but  the  qneation  la 
now  raised  for  the  fltat  time,  after  the  at- 
flrmance  of  the  case  on  the  merits.  The  Jn- 
rlsdlctloQ  of  tbe  supreme  court  to  review, 
reverse,  or  correct  the  prooeedlngs  of  a  dis- 
trict oonrt  Is  appelate,  merely,  Tbe  ques* 
tion  of  the  allowanoe  ct  an  attora^'s  fee 
oansot  be  raised.  In  ttie  first  instence,  In  this 
oonrt  The  motion,  therefore,  must  be  ovef- 
mled.  Judgment  according.  The  other 
Judges  concur. 


PHENIX  INS.  CO.  OF  BROOKLYN  v. 
REAMS. 

(Snprenne  Conrt  of  Nebraska.   June  30,  1883.) 

APPBAL — RbVIBW  WITHODT  AltOUMBMT. 

Where  no  briefe  are  filed  by  either  party 
In  a  case  brought  into  this  court  on  error  the 
court  will  ezaoiine  the  pleadings  and  evidence, 
and,  if  the  judgment  couformfl  thereto,  the 
jndgment  will  be  affirmed.  Particular  errors  io 
a  record  mast  be  pointed  out  in  a  brief  of  the 
party  complaining. 
(Syllabns  by  the  Court.) 

Error  to  district  court.  Franklin  county; 
Morria,  Judge. 

Action  on  a  policy  of  insurance  by  one 
Reams  against  the  Pheulx  Insurance  Com- 
pany of  Brooklyn.  PlaJntifl  bad  Judgment, 
and  defendant  brings  error.  Affirmed. 

A.  F.  Koore,  for  plalntlfC  in  error.  B.  A. 
Fletcher,  for  defendant  In  error. 

MAXWELL,  C.  J.  This  is  an  actltm  upon 
a  policy  of  insurance  against  loas  or  damage 
CO  live  stocic  by  lightning,  to  recover  the 
value  of  a  mule  which  it  is  alleged  was 
killed  by  ll^tning.  The  insurance  company 
makes  three  defenses  to  the  action:  First, 
that  the  acti<m  was  not  brought  within  six 
moDtha,  as  required  by  tbe  terms  of  the 
IKilicy;  second,  that  the  defendant  In  ^ror 
has  never  famished  proc^  of  loss  at  the 
Chicago  office  of  the  company;  and,  third, 
that  the  mule  alleged  to  have  been  killed 
was  but  three  montha  old,  and  was  not  cov- 
ered by  the  policy.  There  is  a  reply  which 
need  not  be  noticed.  On  the  trial  of  the 
cause  the  Jury  returned  a  verdict'  In  favor 
of  the  defendant  in  error  for  the  sum  of 
$fln.  with  interest  at  7  per  cent  from  the 
time  the  mule  Is  alleged  to  have  been  killed, 
~$74.01  in  all,— upon  which  Judgment  was 
rendered.  No  briefs  were  filed  by  either 
party,  nor  are  any  alleged  errors  pointed 
out,  except  in  the  assignments  of  error  In 
the  petition.  Such  being  the  esse,  we  will 
examine  the  pleadings  and  evidence,  and,  if 
the  Judgment  is  in  conformity  therewith,  it 
wlii  be  affirmed.    Particular  errors  in  a  rec> 


ord  must  be  pohited  out  in  tiie  briefto  of  tbe 
party  complaining.  An  examinatiwi  of  tbe 
record  in  this  case  fails  to  disclose  any  ma- 
terial OTor,  and  the  Judgment  Is  afflnned. 
The  other  Judges  concur. 


STATE  ez  rel.  CABTEB  t.  TKUHVUES  OF 

TU^LAOB  OF  ELWOOD. 
(Snpraoa  Court  of  Ndwaskit.  Jinna  SO;  ISSO.) 
IXToxtCATixa  Li^OBs— LioBitsB  —  Amai.  raoii 
ViLLAOB  BOABD — Stat  OF  PaoosBDiHes. 

1.  An  appeal  by  a  remonstrant  ftom  aa 
ordn  of  a  villaxe  board,  under  the  provtaioiis 
of  section  4.  c.  60,  Comp.  St,  in  order  to  have 
the  effect  of  a  star,  and  in«vent  the  issning  at 
license  to  the  applicant,  must  be  taken  imme- 
diately, and  perfected  as  soon  as  a  traDscript 
can,  with  reasonable  diligence,  be  procured  and 
filed  in  the  district  court.  Lydick  v.  Komer,  12 
N.  W.  Rep.  838,  13  Neb.  10. 

2.  Lit^ose  was  allowed  on  the  9tb  day  of 
May.  Ttie  remonstrant  immediatdr  gave  no- 
tice of  an  appeal,  knowing  that  Uio  district 
court  for  the  connty  woola  convene,  porsnaot 
to  adjournment,  on  tbe  18th  day  of  the  same 
month,  and  that  riie  next  session  thereof  would 
be  in  September  following.  A  transcript  was 
demanded  for  the  first  time  on  the  19th,  after 
tbe  final  adjournment  of  tlie  district  court, 
aod  Hied  on  the  'Mth.  It  anpears  ttiat  a  tran- 
script could,  with  reasonable  diligence.  baT« 
been  procured  and  filed  within  24  ho'irs  from 
the  time  the  license  was  allowed.  Hrbl,  that 
the  appeal  wrs  not  taken  in  time  to  have  ibe 
effect  of  a  stay,  and  a  p»emptorr  mandamns 
should  not  be  allowed,  to  compel  the  vUlage 
board  to  revoke  and  cancel  a  ticenae  iasned  on 
the  ISth,  after  the  final  adjournment  of  tbe 
district  court. 

(Syllabus  by  the  Court) 

Original  application  In  the  name  at  tht 
state,  at  ttie  r^tioi  of  T.  J.  Carter,  for  man- 
damus to  the  tmsteea  of  the  TUlase  of  Et 
WDod.  Writ  denied. 

T.  J.  Garter  and  A.  M.  White,  tor  relator. 
W.  S.  Blorlan.  tor  respondents. 

POST,  J.  This  Is  a  mandamus  proceeding 
Instituted  in  this  court  to  compel  the  board 
of  truatees  of  the  vlllase  of  Blvood,  Gosper 
connty,  to  revoke  and  cancel  a  llqnor  license 
Issued  to  one  Gill  pesodlng  an  appeal  from 
the  order  allowing  the  same  to  tbe  district 
conrt  of  said  cotmty.  The  cause  Is,  by  writ- 
ten stipulation,  submitted  to  us  vpon  the 
petition  and  answer,  In  additicm  tb  certain 
admissions  not  appearing  from  the  pleadings, 
which  will  be  noticed  hereafter.  The  facts 
disclosed  by  the  pleadings  are  substanrially 
aa  foUows:  On  the  12th  day  of  April.  18S3. 
John  Y.  Gill  died  with  the  clerfe  of  the  vil- 
lage board  hl8  petition  for  a  license  to  sell 
liquors  tor  the  ensuing  year  in  conformity 
with  the  provisiona  ot  the  statutes  and  or- 
dinances of  said  viUagfe  Notice  having  been 
given  of  sach  appllcati<A,  and  that  it  would 
t>e  heard  on  the  1st  day  of  May  following, 
the  relator  and  others  presented  a  written 
remonstrance  and  objection  to  the  granting 
of  a  license  to  tlie  petitioner.  Subsequently, 
the  petition  was  ameuded  by  the  signing  of 
addltttmol  namt»  thereto,  and  the  reina» 
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strance  renewed.  It  is  not  necessary  to 
critically  examine  the  remonstrance,  In  this 
coimectlon.  It  Is  enough  to  say  that  It  Is 
sufficient  In  form  and  Bubstance  to  entitle 
the  signers  thereof  to  a  hearing  before  the 
village  board,  and  to  prosecute  an  appeal  to 
the  district  court.  From  the  allegations  of 
the  answer,  wliich  are  admitted  to  be  true, 
It  appears  tliat  the  hearli^  before  the  ril- 
Inge  board  was,  at  the  request  of  the  re- 
monstrants, adjourned,  first  to  the  5th,  and 
afterwards  to  the  9th,  day  of  May.  On  the 
last-named  day  there  was  a  hearing  of  the 
application  and  remonstrance,  which  result- 
ed in  finding  for  the  petitioner,  and  an  order 
for  the  issuing  to  him  of  a  license  as  prayed. 
Notice  was  immediately  given  by  the  re- 
monstrants of  their  Intention  to  appeal  to  the 
district  court  for  said  count?,  whereupon 
the  board  refused  to  Issue  the  license  until 
such  appeal  cou.d  be  heard  and  determined. 
It  appears,  also,  that  at  the  time  of  the  bear- 
ing before  the  board  It  was  known  to  the 
remonstrants  and  their  attorneys  that  the 
district  court  for  said  county  would,  pursn- 
jiut  to  adjournment,  convene  on  the  ISth  day 
of  May  following,  and  that  the  next  term 
thereafter  would  be  h^  in  September,  1883. 
That  at  the  adjourned  session  held  on  the 
18th  there  was  ample  time  and  oi^ortunlty 
for  the  bearing  of  said  appeal,  and  that  a 
tnuucript  of  the  proceedings  could,  with  rea- 
sonable dlllgmce,  bave  been  procured  and 
tiled  with  the  cleric  of  the  district  court 
within  24  hours  from  the  time  the  license  was 
allowed,  but  that  the  remonstrants  did  not 
demand  a  transcript  until  tlie  10th  day  of 
May,  and  that  the  same  was  not  filed  In  the 
district  court  nntU  the  day  following,  and 
after  the  adjournment  thereof  to  the  next 
r^nlar  term,  in  September;  that  on  tbe 
evening  of  the  IStb.  and  after  the  final  ad- 
journment of  the  district  court,  the  village 
board  being  convened  in  lawful  seedon,  tbe 
petitioner,  GIU,  appeared  before  the  reqwnd- 
ents  at  such  meeting,  and  showed  to  their 
satisflictlon  that  no  transcript  had  been  de- 
manded or  filed,  or  otho-  steps  taken  to 
perfect  an  app^  from  the  order  above 
mentioned,  and  demanded  that  a  license  be 
Issued  to  bim  In  accordance  with  such  order, 
and,  acting  in  the  belief  that  the  failure  to 
perfect  tlwlr  appeal  In  time  for  bearing  at' 
the  adjourned  term  of  the  district  court  was 
Intended  tbe  remonstrants  to  prevent 
action  therem  until  tbe  September  term, 
they  decided  to  issue  the  license  notwith- 
standing the  notice  of  appeal,  which  tli^ 
according  did,  as  allied  In  the  petition. 
It  appears  ftom  the  written  admission  ao* 
componying  the  pleadings  that  oa  the  Idtb, 
when  the  relator  demanded  a  transcript,  the 
Tillage  clerk  did  not  demand  bis  fees  tb^for 
In  advance;  that  be  was  also  conn^  derk 
and  clerk  of  tbe  district  court,  and  was  in 
the  habit  of  performing  official  services  for 
tbe  relator,  when  requested,  on  the  credit 
«f  the  latter,  and  to  rendra  bills  therefor  at 


his  pleasure.  If  It  were  a  material  question 
In  the  case,  we  should  feel  constrained  to 
hold  that  the  derk  had  waived  his  right  to 
demand  the  fee  for  the  transcript  in  advance, 
and  that  the  relator  has  not  been  prejudiced 
by  his  failure  to  tender  the  fee  therefor; 
but,  since  the  writ  must  be  denied  on  other 
grounds,  we  have  no  occasion  to  further  dis- 
cuss that  questi<ML 

Tbe  writer  was  at  first  dis[K)sed  to  regard 
State  V.  Bays,  31  Neb.  514,  48  N.  W.  Rep. 

270,  as  decisive  of  this  case,  but,  upon  a 
careful  examination  thereof,  concurs  with  the 
other  members  of  the  court  in  holding  that 
the  question  now  at  Issue  was  not  involved 
therein.  Tbe  essence  of  the  decision  In  that 
case  is  found  In  the  concluding  sentence  of 
the  opinion,  on  page  516,  31  Neb.,  and  page 

271,  48  N.  W.  Rep.,  viz:  "The  remonstrants, 
therefore,  must  be  heard;  and.  If  an  appeal 
is  duly  taken  to  the  district  couil,  such  ap- 
peal must  be  di£q)oeed  of  before  the  license 
can  Issue."  Was  the  appeal  in  this  case 
"duly  taken,"  within  the  meaning  of  the  stat- 
ute, as  above  interpreted?  We  think  not 
It  may  be  tbat  upon  the  filing  of  the  tran- 
script, on  the  20tb,  the  district  court  ac- 
quired Jurisdiction  to  ratertaln  the  appeal; 
but  such  appeal  was  not  taken  within  the 
time  contemplated  by  the  statute,  so  as  to 
operate  as  a  stay,  and  thus  prevent  the  issu- 
ing of  the  license.  It  was  held  in  Lydlck 
V.  Komer,  13  Neb.  IfK  12  N.  W.  R^.  838, 
that  the  appeal  must  be  taken  Immediately; 
tiiat  is,  OB  soon  as  the  transcript  can  be  pro- 
cured and  filed  In  the  district  court.  In 
State  V.  Bonsfield,  24  Neb.  520.  89  N.  W.  Rep. 
427,  It  was  said  by  Reese,  C.  J.:  "It  was 
evidently  the  purpose  of  tbe  legislature  that 
no  delay  should  result  trom  the  appeal,  ex- 
cept sncb  as  was  caused  1^  the  time  inter> 
venbig  before  tbe  next  sesslrak  of  tbe  dis- 
trict court,  aud  tbat  the  appeal  diouU  be 
decided  without  any  uzmecessary  Adaj." 
We  do  not  doubt  the  honesty  and  perfect 
good  fiiltb  of  tiie  appellants  In  this  case,  but 
to  liold  that  their  appeal,  10  days  after  the  or- 
der complained  of,  was  taken  immediately, 
would  not  only  be  a  forced  construction  of  the 
statute,  but  would  be  using  the  procean  of 
the  court  to  defeat  the  action  of  the  tribunal 
to  which  the  law  has  intmsted  a  discretion 
over  the  subject,  and  which,  so  far  as  this 
record  discloses,  acted  In  good  faith,  and 
stiictiy  wltiiln  Its  Jurisdiction.  It  follows 
tbat  tbe  action  should  be  dismissed,  and  the 
writ  denied.  Tbe  other  Judges  concnc 


In  re  WALSH. 
(Sumeme  Oourt  of  Nebraska.  June  SO;  189S.) 

CatMIHAL  Law— SSPASATB  SbITTBXOS— FOBOSKT— 

IltrOHHATIO!f. 

1.  Where  a  person  has  been  convicted  at 
the  same  term  or  court  of  aeveral  distioct  of- 
fenses, each  pDQishable  by  Imprisonment  In 
the  penitentiary,  whether  diarged  In  separate 
Infwmatlons  or  in  separate  oonntB  of  the  same 
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infbrmatioti,  the  court  mar  impoee  *  separate 
■eatGoce  tor  each  offena*  of  wlueh  the  imsoner 
fau  beea  fonnd  guilty. 

2.  In  aach  case  the  Judgment  should  not 
fix  the  day  in  which  each  succeasive  term  of 
imprisonment  should  bexin,  but  should  simplj 
direct  that  each  Buccesslve  t«m  should  com- 
mence at  the  expiration  of  the  one  imposed  hy 
the  previous  seutence. 

3.  If  tlie  same  offense  Is  charged  iu  different 
counts  of  an  information,  and  there  is  a  convlc- 
tiOQ  on  each  count*  but  a  un^e  sentence  aliould 
be  pronounced  upon  all  the  counts  for  the  one 
entue  offense. 

4.  Ab  iafonnation  which  diarKes  the 
foricerr  of  an  instnimeDt  and  the  fraudulently 
ottering  of  the  same  instrument  by  the  same 
person  charges  but  one  crime,  and  in  case  of 
oonviction  hut  one  penalty  can  be  inflicted. 

6i.  To  an  information  containing  two  counts, 
one  charging  the  petitioner  with  the  forgery 
of  a  certain  bank  check,  and  the  other  with  the 
uttering  of  the  same  instrument,  a  general 
plea  of  gutlty  was  entered.  Thereupon  the 
court  sentenced  him  upon  the  first  count  to  im- 
prisonment in  the  penitentiary  for  the  period 
of  one  year  from  the  9th  day  of  Hay,  1802, 
and  nnon  the  other  oonnt  a  like  Imjnuonmeot 
was  Imposed  fw  the  term  of  one  year  from 
May  9,  1893.  By  good  conduct  the  petitioner 
saved  two  months  of  his  first  sentence,  and, 
having  served  out  the  term  under  such  sen- 
tence, he  applied  for  his  release  on  habeas  cor- 
pus. Held,  toat  the  second  sentence  was  illefml 
and  void,  and  that  he  was  entitled  to  be  dis- 
chanced  from  farther  imprisonment. 

(Syllabus  by  the  Court) 

Original  proceedings  In  habeas  corpus  on 
the  petition  of  Fred  Walsh  for  release  from 
custody  on  a  conviction  tor  forgery.  Pe- 
titioner discharged. 

Walter  A.  Leese,  for  petitioner.  Geo.  H. 
Hastlnsi,  Att7.  Got.,  for  respondent. 

NORVAL,  J.  At  the  May  term.  1892,  of 
the  district  court  of  Douglas  comity  the 
county  attorney  filed  In  said  court  an  In- 
formation ugainst  the  petitioner,  Fred  WaMi, 
which  contained  two  counts,  the  first  of 
whlL'h  dinrges  that  the  petitioner,  on  the 
12th  day  of  April,  1892.  In  the  county  of 
Douglas,  unlawfully  and  feloniously  did 
falsely  make,  for^c,  and  counterfeit  a  cer- 
tain bank  check  calling  for  the  sum  of 
$45.60,  with  Intent  to  defraud.  A  copy  of 
the  Instrument  is  set  out  In  the  Information. 
The  second  coimt  charges  the  petitioner  with 
feloniously  uttering  and  publishing  as  true 
and  genuine  the  said  false,  foi^^  and  ^ 
counterfdt  hank  check  described  and  set  * 
out  iu  the  first  count,  he  at  the  time  know- 
ing the  same  to  be  false,  forged,  and  coun- 
terfeited. Subsequently,  at  the  same  term, 
the  petitioner  was  arraigned  on  the  Informa- 
tion, and  he  entered  a  general  plea  of  gnUty. 
He  was  therefore  sentenced  by  the  court 
upon  the  first  count  to  confinement  In  the 
penitentiary  at  hard  labor  for  the  period 
of  one  year  from  and  after  tiie  OOi  day  of 
May,  1892,  and  npoa  the  second  count  a 
like  Imprisonment  was  Imposed  for  the  term 
of  one  year  from  May  9,  1393.  By  good 
conduct  the  petitloneF  has  saved  two  months 
of  his  first  sentence,  and.  having  served  out 
As  term  under  the  first  sentence,  he,  on 


the  lOtti  day  of  March,  1893,  presented  to 
this  court  his  petition  for  discharge  on  ha- 
beas corpus,  on  the  ground  that  the  second 
sentence  Is  Illegal  and  void.  At  Qie  taeuing 
the  writ  was  allowed. 

The  contention  of  counsel  for  the  petltioD- 
er  Is  that  the  power  to  inflict  cnmalatlve 
sentences  does  not  exist,  unless  expressly 
conferred  by  statute,  and,  as  there  is  no 
legislative  enactment  in  this  state  anthorts- 
Ing  cumulative  sentences,  such  sentences  hi 
felony  cases  are  UlegaL  The  following  an- 
thoritles  are  ated  to  sustain  the  doctrine: 
People  V.  Uscomb,  60  N.  T.  559;  Miller  v. 
Allen.  11  Ind.  389;  Kennedy  v.  Howard.  74 
Ind.  ffT;  Prince  v.  State,  44  Tex.  481;  James 
V.  Ward,  2  Meta  (Ky.)  2T1;  Ijimphere'a  | 
Case,  61  Mich.  105,  27  N.  W.  Kep.  882; 
Bloom's  Case,  (Mich.)  19  N.  W.  Rep.  20a  | 
But,  In  oar  opinion,  the  great  weight  of  au- 
thority Is  in  favor  of  the  proposition  tiiat 
upon  connection  of  several  offenses  char^-d 
In  separate  indictments,  or  In  separate 
coimts  of  the  name  indictment,  the  court  | 
has  power  to  Impoee  cumulative  sentences. 
See  Whart  Crim.  PL  &  Pr.  {  910;  Blsh. 
Crim.  Law,  S  953;  Kite  v.  Com.,  11  Mete. 
(Mass.)  681;  Mims  v.  State,  26  Minn.  496, 
5  N.  W.  Rep.  374;  State  v.  Smith,  5  Day. 
175;  Petition  of  McCormick,  24  Wis.  4^2;  , 
In  re  Pry,  3  Mackey,  135;  Ex  parte  Hibbs. 
26  Fed.  Rep.  421;  State  v.  Robinson.  40  La. 
Ann.  730,  5  South.  Bep.  20;  Parker  v.  Peo- 
ple. (Colo.  Sup.)  21  Pac.  Rep.  1120;  Mills 
V.  Com.,  13  Pa.  St.  031;  Brown  v.  Com.. 
4  Rawie,  259;  Russell  v.  Com.,  7  Serg.  tt 
R.  489;  Williams  v.  State,  18  Ohio  St.  46; 
BIdredge  v.  State,  37  Ohio  St  191;  Bohn 
V.  People,  73  111.  488;  Stack  v.  People.  !W 
Dl.  32;  Johnson  v.  People,  83  IlL  431;  Pita- 
patrick  V.  People,  98  III.  269.  The  leading 
case  sustaining  the  position  that  ramulatire 
sentences  are  void  is  People  v.  Liscomb,  GO 
N.  Y.  559,  dted  by  counsel  for  the  petitioner, 
and  the  doctrine  there  enundatcd  has  l)een 
frequently  criticized  by  law  writers  and 
Jurists,  and  the  courts  generally  have  re- 
fused to  follow  it  as  a  precedent.  Althouj^ 
there  Is  no  statutory  provision  In  this  state 
which  authorizes  a  court  to  sentence  a  per- 
son convicted  of  a  crime  to  imprisonment 
for  a  term  to  commence  at  the  expiration 
of  another  term  spedfled  In  a  previous  sen- 
tence, yet,  inasmuch  as  the  statute  does  not 
In  terms  req\ilre  sentences 'of  Imprisonment 
to  commence  In  praesentl,  we  are  pemiaded 
that  thB  power  necessarily  exists  to  make 
the  term  of  imprisonment  Imposed  hy  » 
sentence  commence  at  the  expiration  of  an- 
other, else  where  a  person  Is  convicted  at 
the  same  term  of  court  tor  several  distinct 
ofFenses  diarged  In  the  same  or  In  dUTmnt 
informations  or  Indictments  the  court  cooM 
pnmounce  a  sentence  of  imprisonment  upcn 
one  conviction  only,  and  Judgments  tn  the 
other  convictions  would  have  to  be  post* 
poned  imtfl  the  expiration  of  the  sentvaee 
In  the  other  cssa   We  are  wwllBng  ts 
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adopt  tlie  eonstnictiaD  fODtnaded  for  by  ttu 
petitloiier'B  eouuti.  The  nipieme  oonrt  of 
Oldo,  In  WUUanu  t.  State,  rapra,  In  paadng 
iiptHi  a  ilmUar  qneBtUHi,  say:  "To  bold  tbat 
-wbere  there  are  two  oonvlctloQs  and  Judg- 
ments of  inpilaaiment  at  tiie  8an»  tenn 
tMtb  most  commence  immediately,  and  be 
executed  coDCurreaUy,  would  clearly  be  to 
nullify  one  of  them.  To  postpone  the  Judg- 
ment in  one  case  untU  the  termination  of  the 
sentence  In  the  other  would,  if  allowable, 
be  attended  with  obvious  bwoorailences 
luid  expensBt  wltlunit  any  correspondmt 
tieneflt  to  tbe  coDTlct.  13ier«  la  notblng  in 
the  statute  requiring  tbls,  and  It  Is  not  to 
be  construed  so  as  to  defeat  or  Impede  the 
execution  of  Us  own  provisions  as  to  the 
mnd^unent     crimes.  We  think  both  upon 
prtnd]^  and  the  wel^t  ot  authority  that 
we  are  required  to  hold  that  It  Is  not  error, 
upon  a  couTlctkm  in  a  criminal  case,  to 
make  one  term  of  imprisonment  commence 
when  another  terminates."  This  court  has 
beld  that,  where  a  person  has  beoi  con- 
victed of  sereral  distinct  misdemeanors,  It 
Is  pn^ter  fbr  tbe  court  to  Impose  a  separate 
senteuce  upon  each  offense  of  which  the 
defendant  Is  found  guilty,  (Bnrrell  t.  State. 
25  Neb.  581,  41  N.  W.  Rep.  899,)  and  we 
know  of  no  reason  why  the  same  rule  should 
not  apply  in  couTlctlons  for  felonies.  Where 
a  cuniulatlTC  sentence  is  imposed  in  case 
a  person  is  conricted  of  several  distinct 
offenses,  the  judgment  should  not  ax  the 
day  on  which  each  sncceselTe  term  of  im- 
prisonment stionld  commence,  but  should 
direct  that  each  successlTe  term  should  be- 
glQ  at  the  expiration  of  the  previous  one, 
(Johnson  v.  Peopl?.  83  111.  431;)  and  this 
for  the  obvious  reason  that  the  prior  term 
of  Imprisonment  may  be  shortened  by  the 
good  behavior  of  the  defendant,  by  executive 
clemency,  or  by  a  reversal  of  the  Judgment; 
In  wlilch  event  the  sacceedhig  sentence 
would  then  take  effect,  in  case  it  provided 
^hflt  ii|i>  term  of  Imprisonment  should  com- 
mence  at  tbe  termination  of  the  previous 
cue.  It  will  be  obseryed  ^t  the  second  sen- 
tence In  tbe  caee  we  are  considering  did  not 
so  provide  but  spedfled  that  the  term  of 
imprisonment  should  begin  on  Uay  9,  1893. 
By  the  good  conduct  of  the  petitioner  his 
first  term  of  Imprisonment  was,  under  the 
statntev  cut  down  to  10  months,  so  ttiat  his 
first  term  had  ended  and  his  second  term 
Iiad  not  commenced  when  the  writ  of  habeas 
corpus  was  granted  In  this  case,  or  when 
the  prisoner  was  ordered  discharged  on  the 
writ  Issued  herein. 

There  Is  another  reason  yvbj  the  Imprison- 
ment of  the  petitioner  was  Illegal.  The  In- 
tormatlon,  although  It  contains  two  counts, 
charges  but  a  single  offense,  yet  the  ac- 
cosed  has  been  sentenced  to  two  separate 
terms  of  imprisonment,— one  term  for  false- 
ly making  a  bank  check,  and  another  t&rm 
for  fraudulently  uttering  the  same  instru- 
ment From  tbe  Infbrmatlon  itself  it  ap- 


pears tbat  the  check  described  la  tbe  second 
count  as  baring  been  frandnlmOy  uttered 
by  the  petitioner  was  the  same  instrument 
as  Hut  descilbed  In  tbe  first  count  as  hav- 
ing been  forged  by  him.  Both  acts  were 
parts  of  the  same  transaction,  and  consti- 
tuted but  one  crime,  and  the  court  had  no 
power  to  ImpMe  separate  smtoices  upon 
eadi  count  Wbart  Orlm.  Iaw,  141,  states 
the  nde  thus:  "Wbere  a  statute  makes  two 
or  more  distinct  acts,  connected  with  the 
same  transaction.  Indictable,  i':ich  one  of' 
which  may  be  considered  as  ruprcsmtlng  a 
stage  in  the  same  offense,  tt  has  in  many 
cases  been  ruled  that  they  may  be  coupled 
in  one  count  Thus,  setting  np  a  guulng 
table.  It  has  been  said,  may  be  an  en- 
tire offense;  keeping  a  gaming  table, 
and  inducing  others  to  bet  upon  it,  may 
also  constitute  a  distinct  attaiaa.  For 
either,  unconnected  with  the  other,  an  in- 
dictment will  lie;  yet  when  both  are  perpe- 
trated by  the  same  person  at  tiie  same  time 
they  constitute  but  on^offense,  for  which 
one  count  Is  sufficient,  and  for  which  but 
one  penalty  can  be  inflicted."  The  abore 
doctrine  is  abundantly  sustained  by  tbe  au- 
thorities. Johnston  v.  Com.,  85  Pa.  St.  54; 
Ex  parte  Snow.  120  U.  S.  274,  7  Sup.  OL 
llcp.  556;  Woodford  v.  State,  1  Ohio  St.  4J7; 
Hlnkle  v.  Com.,  4  Dana,  518;  Com.  v.  Eaton, 
15  Pick.  273;  Devere  v.  State.  5  Ohio  Clr. 
CL  R.  509;  State  v.  Eg^esht,  41  Iowa,  574. 
In  the  last  case  the  supreme  court  of  Iowa 
decided  ttiat  where  a  pa»on  at  the  same 
term,  and  as  part  of  the  same  transaction, 
passed  four  forged  dieclEs.  he  was  guilty 
of  but  one  offense,  and  tbat  there  could  not 
be  a  separate  conviction  tor  uttering  each 
instrument.  See  State  v.  Hennessey,  2S 
Ohio  St  330;  State  v.  Benham.  7  Oonn. 
414.  The  precise  question  we  are  con- 
sidering was  passed  upon  in  the  case 
of  Devere  v.  State,  supra.  That  was  a 
prosecution  for  forgery  before  the  court 
of  common  pleas,  the  indictment  contain- 
ing two  cotmts,  one  charging  the  defend- 
ant with  the  forgery  of  a  promissory 
note,  and  the  other  with  the  uttering  of 
the  same  instrument  A  verdict  of  guilty 
was  rendered  on  both  counts,  and  she  was 
sentenced  by  the  court  to  confinement  in 
the  penitentiary  for  five  years  under  the 
first  count  and  a  like  term  under  the  sec- 
ond count;  the  last  term  to  commence  at 
the  expiration  of  the  first  She  prosecuted 
error  to  the  circuit  cotirt,  where  it  was 
held,  under  a  statute  relating  to  foi^ery, 
almost  like  our  own,  that  the  falsely  making 
and  the  fraudulent  uttering  of  the  same 
instrument  by  the  same  person  constitutes 
a  single  offense,  and  subjects  the  guilty 
party  to  but  one  penalty.  Bentley,  J.,  In 
delivering  the  opinion  of  the  court,  says: 
"Upon  a  careful  consideration  of  the  author- 
ities, our  conclusion  Is  that  It  satisfactorily 
appears  from  the  record  that  in  falsely  mak- 
ing and  fraudulently  uttering  the  instrument 
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set  oat  In  flie  Indtctmeiit  ttie  accmed  com- 
mitted bat  one  offense;  that  llie  'making' 
snd  'ottering'  of  the  same  Instniment  by  the 
same  party  were,  In  contemplation  of  law. 
cramected  and  consecntlTe  parts  of  bnt  one 
transaction,  and  became  and  were  so  merged 
as  to  render  the  accused  gnllty  of  the 
crime  of  forgery,  but  not  of  having  com- 
mitted a  double  crime  under  the  otatute. 
It  results  lliat  this  doable  sentence,  Imposed 
as  before  atatuU,  was  without  authority  of 
law,  and  tin-  Judgment  pronoundng  such 
sentence  must  be  reversed,  and  the  cause 
remanded  to  fiie  court  of  common  pleas 
tor  Judgmoit  and  sentence  upon  the  verdict 
of  the  jury  as  for  a  sln^  offense,  pursuant 
to  law."  There  can  be  iu>  doubt  of  the 
soundness  of  Hie  doctrine  stated  hi  the  fore- 
going quotation.  Where  the  different  counts 
in  im  Informaiion  chaise  tiie  same  offense, 
in  case  of  a  conviction  on  each  count  ttie 
role  is  to  render  a  sln^  semtemce  upon  all 
the  counts  for  tii^tme  entire  offenRe.  It 
fonowB  from  these  Views  that  the  imprison- 
ment of  tiie  prisoner  was  onlawful,  and 
that  he  should  be  discharged. 
Writ  allowed.  The  other  judges  ctm^ur. 


STATB  ex  z«l.  OABNEATT  V.  MOORE,  State 
Andltor. 

(Supreme  Ooart  of  N^raBka.  July  14,  1803.) 

ItaTB  OrriCBRS— C1.AIM8  AOAIxaT  HtaTB— DUTIES 
or  ACDITOK — VOUCHEKS. 

1.  Under  the  prorUlons  of  section  0,  art. 
9,  of  the  coDStttutton,  all  claims  opon  the  state 
treasury  are  to  be  ^amloed  ana  adjusted  by 
the  auditor,  and  approved  br  the  secretary  of 
fttate.  before  any  warrant  for  the  same  shall 
be  drawn.  This  applies  to  all  appcoprlatloos, 
specific  SB  well  as  general. 

2.  The  originaf  vouchers  approved  by  the 
oommisrioner  general  ore  to  be  presented  to 
the  auditor,  so  that  he  may  see  that  the  claim 
is  one  for  which  an  appropriation  has  been 
made. 

(Syllabus  by  the  Court) 

Original  appUcatlon  in  the  name  of  the 
state,  at  the  relation  of  Joseph  Gameau,  for 
mandamus  to  Eugene  Moore,  state  auditor. 
Application  denied. 

A.  J.  Sawyer,  for  rdatw.  Oeo.  BL  Hast- 
ings, Atty.  Qen.,  for  respondent 

MAXWELL,  a  J.  This  Is  an  application 
for  a  mandamus  to  compel  the  auditor  to 
draw  his  warrant  on  the  state  treasury  of 
Nebraska  for  the  sum  of  $5,000,  from  the 
funds  appropriated  in  said  act,  and  now  in 
the  state  treasury,  and  deliver  the  same  to 
the  relator.  The  defendant  has  filed  an  an- 
swer, in  which  he  admits  many  of  the  alle- 
gations of  the  petition,  but  denies  that  the 
relator  has  devoted  his  entire  time  and  at- 
tention to  the  duties  of  his  office,  and  denies 
that  the  expenditures  mentioned  in  the  peti- 
tion were  all  necessary.  Just,  and  proper, 
and  denies  that  the  estimate  for  said  fu.000 
was  accompanied  lny  proper  vouchers.  The 


petltloa  is  accompanied  by  a  copy  d  tba 
act  of  tile  le^slatore  approved  April  8, 1893, 
and  by  a  large  number  of  vouchers  and  esti- 
mates covering  moneys  heretofore  drawn, 
and  submitted  by  the  relator  to  the  auditor. 
Among  the  estimates  and  vouchers  filed,  we 
find  charges  for  hotA  tdlls,  and  other  like 
charges,  and  most  of  the  estimates  are  not 
accompanied  by  voudiers  of  the  parties 
rendering  the  services  or  famishing  the  ma- 
terials. 

Bectloa  O,  art  9,  itf  the  cmstttatioii,  pro- 
vldea  that  the  legtdatore  shall  provide, 
law,  that  all  claims  upon  the  treasury  shall 
be  examined  and  adjusted  by  the  auditor, 
and  approved  by  Uie  secretary  of  state,  be- 
fore any  warrant  for  the  amount  allowed 
shall  be  drawn:  provided,  that  tiie  vVty 
aggrieved  by  tiie  decision  ct  the  auditor  and 
seerctoiy  of  state  may  appeal  to  the  district 
court  The  coastmction  of  this  provision 
of  the  coDstltutton  was  before  this  court  in 
State  T.  Babeock,  22  Neb.  88,  SS  N.  W.  Rep. 
71%,  In  that  case  the  legislature  had  passed 
an  act  to  inovlde  for  paying  of  ttie  expensen 
incurred  In  the  prosecatkm  of  Olive  for  mur- 
der. The  court  held  that  the  constitution 
requires  that  all  dalms  upon  ttie  state  treas- 
ury most  be  examined  and  adjusted  by  thn 
andltor,  and  his  action  approved  by  the 
secretary  of  state,  before  any  warrant  can 
be  drawn  therefor,  and  this  provision  ap- 
plies to  all  claims,,  whether  claimed  by  vir- 
tue of  a  spedflc  appropriation  or  noL  In 
State  V.  Moore,  54  N.  W.  Rep.  866,  this  court 
held  that  the  original  vouchers  must  be 
presented  to  the  auditor,  for  him  to  act  np<m. 
This  se^ns  important  In  order  that  the  au- 
ditor may  determine  that  the  claim  Is  (me  for 
which  the  legislature  has  provided  an  ap- 
prc^rlatlon.  If  it  Is  not  it  Is  his  duty  to  re- 
fuse to  draw  a  warrant  The  auditor  draws 
every  warrant  at  his  peril,  aud,  if  he  draws 
a  warrant  without  authority  of  law,  he  and 
his  sureties  are  liable  for  the  same.  This 
would  seem  to  be  important  in  this  case. 
A  number  of  claims  are  presented  to  the 
auditor  that  are  clearly  for  npenses.  The 
relator  is  paid  a  salary  of  $2,000  per  year. 
He  Is  also  entitled  to  his  traveling  expenses. 
In  estimating  traveling  expenses,  however, 
th^  would  be  limply  compensation  for  go- 
ing from  his  home  to  Chicago,  and  from 
Chicago  to  his  home.  If,  in  the  mean  time, 
he  desires  to  return  home,  and  from  thMice 
to  Chicago,  he  must  dp  so  at  his  own  ex- 
pense. The  return  is  for  his  own  conven- 
ience, and  must  be  at  bis  own  expense.  The 
original  vouchers  must.  In  all  cases,  be  s»it 
to  the  auditor.  The  commissioner  should  ap- 
prove the  same  before  sending  them.  The 
auditor  will  then  have  the  evidence  of  the 
debt  before  him,  and  will  know  whether  It 
U  such  a  claim  as  the  legtelatore  hss  pro- 
vided im  appropriation  for.  If  it  Is,  It  Lb  hl« 
duty  to  driiw  a  warranL  If  It  Is  not  then 
he  should  refuse.  He  Is  nor  u>  draw  a  war- 
rant upon  mere  estluutee,  and  as  the  appU- 
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cation.  In  this  case,  1b  to  draw  upon  mere 
eetiinates,  the  writ  of  mnndajnufi  must  be 
refused.  It  may  be  eaid  that  this  will  oc- 
casion Inconr^ence,  by  cauMng  delay  In 
the  payment  of  clalnui;  but  not  necessarily 
so.  Lincoln  is  but  16  hours  from  Chicago, 
and  f:lalma  sent  one  day  can  be  returned 
not  later  than  the  tblrd  day.  so  that  there 
will  be  no  great  delay.  In  any  event,  the 
constltutloaal  provlalon  applies  to  all  clalma, 
including  the  claims  In  question,  and  the 
construction  heretofore  placed  upon  the  pro- 
vision must  be  adha«d  ta  The  writ  is  de- 
nied. Judgmott  aoeMTdlngly.  The  other 
Judges  concur. 

NORYAL,  J.,  concon.  POST,  J..  dlaaentB.' 


IOWA  SAT.  BANK  t.  DDNNINO  et  aL 
iSnnrMU  Oonrt  of  VOxnakm.  June  29k  188S.) 

CHATTBL  ICORTeAOSB— DSBCKIFTIOX  or  PBOPBBTT 

— NOTICB— QUKSTIUN  FOU  JUKT. 

1.  A  description  of  property  covered  by  a 
chattel  mOTtg&ee,  which  will  not  enable  third 
p^sons,  aided  by  inquiriea  which  the  mortgage 
itself  sogKests,  to  identify  the  mortgaged  projh 
^ty,  is  not  conatructire  notice  to  good-faith 
pnrchasero  thereof  for  a  valuable  consideration. 

2.  >S'hetber  the  description  of  property  in 
a  chattel  mortgage,  and  the  other  inqoirles 
which  the  mortgage  itself  soggeats  are  suffi- 
cient to  enable  third  persona  to  identify  the 
mortKaced  property  Is  a  question  of  fact  for 
the  jiuT. 

(Syllabus      the  Court.) 

Commissioners'  decision.  Error  to  district 
court,  Saunders  coimty;  Post,  Judge. 

Action  In  replevin  by  the  Iowa  Savings 
Bank  against  Dunning  &  Hartson.  Defend- 
ants had  Judgment,  and  plaintiff  brings  er^ 
ror.  Affirmed. 

Jar  Bros,  and  Simpson  &  Somborger,  for 
plolntur  in  error.  Oea  L  Will^t.  for  de- 
foidants  In  error. 

BAQAN.  a  This  Is  a  salt  brought  by 
the  Iowa  Savings  Bank  against  Dunning  & 
JTnrtson  to  the  district  court  of  Saunders 
county  for  **poese88lon  of  one  hundred  and 
sermtT-eli^t  two  and  three  year  old  steers, 
marked  with  an  inverted  *T*  cut  In  the  ear." 
The  bank  claims  these  steers  by  virtue  of 
two  chattel  mortgages  made  1^  <me  Jai^- 
mon  to  one  Wtaeder,  and  by  the  latter  as- 
signed, together  with  the  evidaices  of  debt 
vrtdch  tti^  were  given  to  secure,  to  the 
bank,  mere  was  a  verdict  and  Judgment 
tor  Itannlng  ft  Hartson,  and  the  bank  brings 
the  case  here,  and  assigns  for  error  that 
the  verdict  Is  not  supported  by  the  evidence, 
and  that  the  court  erred  In  certain  Instruc- 
tions given  to  the  Jury. 

As  to  wbflthor  tbs  verdict  Is  suppcMted  by 
the  evidence,  it  appears  In  September,  1888, 
Wbeder  acM  two  lots  of  cattle  to  Jackson, 
and  to  secure  a  part  of  uie  purchase  money 
took  from  him  notes  and  the  raortgages 

*  For  dissenting  opinion,  see  SG  X.  W*.  Rep. 


above  mentioned  ou  the  cattle  sold.  Th» 
cattle  were  described  In  the  mortgagee  as 
follows:  "(a)  Ninety  bead  two  and  three 
year  old  steers  in  spring  of  1889  marked 
O  (diamcmd)  hole  in  right  ear;  branded  O 
on  right  hip.  (b)  Nlnety-^ht  head  three  year 
old  steers  marked  o  (diamond)  hole  In  the  left 
ear;  also  branded  O  on  right  hip."  The 
mortgages  were  duly  recorded  In  Stanton 
county,  one  on  the  20th  day  ol  March,  and 
the  other  on  the  30th  day  (rf  April,  1880.  It 
Is  not  pretended  that  any  ct  the  cattle  re* 
plevled  In  this  suit  were  branded  with  the 
lettw  0.  The  cattle  sold  by  Wheder  to 
Jackson  were  not  thus  branded,  but  the  evi- 
dence shows  that  Jaokson  promised  at  the 
time  of  their  purchase  that  he  would  so 
brand  them.  There  was  evidence  on  the 
part  of  the  bank  that  the  steers  sold  by 
Wheels  to  Jackson  were  at  the  time  mariced 
with  a  diamond-shaped  hole  In  the  ear;  and 
there  was  evldoioe  at  the  trial  to  the  effect 
that  the  ears  of  some  of  the  cattle  replev- 
ied still  bad  .this  diamteidHahapal  mark, 
though  partly  obliterated  by  a  cut  made 
in  the  ear;  and  stnne  of  the  witnesses  for 
the  bank  Identified  some  of  the  cattle  re- 
plevied as  the  same  cattle  corered  by  the 
mortgages.  On  the  other  band,  there  was 
evidtmce  for  Dunning  ft  Hartson  that  th^ 
bou^t  the  cattle  In  controversy  out  of  a 
herd  of  some  600  from  a  man  named 
Abrams,  in  whose  posscBslon  they  wm; 
that  the  purchase  was  In  good  faith,  for  a 
valuable  oonslderatioii,  without  aiv  knowl- 
edge, eith«-  actual  or  cmuinictlve,  of  the 
existence  of  the  mortgages^  and  without 
knowledge  or  notice  of  ony  fact  or  drcum- 
atance  to  put  them  on  Inquiry  as  to  the 
mortgages;  that  the  cattle  In  suit  were  none 
of  them  marked  with  a  diamond-shaped 
hole  in  the  ear,  none  of  them  branded  with 
the  letter  0^  and  all  distinctly  msriced  1^ 
a  "awallowfork"  In  the  ear;  and  that  they 
ven  sot  the  cattle  sold  1^  Whe^r  to 
Jackson.  Abrams,  the  vendor  of  the  defend- 
ants, was  a  wltiuss,  and  testifled  that  all 
ct  the  cattle  replevied  were  cattle  he  scdd 
to  the  defendants,  and  that  he  pundiased 
some  of  these  cattle  from  the  Sioux  City 
stockyards,  some  from  a  cattle  dealer  named 
Hall,  In  Minnesota,  and  some  of  them 
from  Jackson,  snd  that  none  of  the  cattle 
bou^t  bj  him  of  Jackson  or  <^  the  other 
imrtles,  or  sold  by  him  to  Dunning  ft  Harii* 
son,  had  any  dlanumd  or  other  mark  In  th^ 
ears,  but  that  all  his  herd,  some  000,  ex- 
cept 176  Ug  cattle,  were  marked  by  a  "swal- 
lowfariE"  In  the  ear.  Dunning,  who  boui^t 
the  cattle,  swears  all  the  cattle  bon^t 
by  him  of  Abrams  were  "swallowfoiked," 
and  **not  a  critter  In  the  bundi"  fliat  had  a 
diamond  hole  In  Its  ear.  or  any  Indication  of 
there  ever  having  been  one. 

There  wore  some  16  witnesses  In  the  case, 
and  all  of  equal  credlbilty,  so  for  as  we 
know.  The  imimrtnut  question  In  the  cose 
was  whether  the  cattle  replevied  were  the 

154. 
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OD9S  covered  by  the  mortgagoa, — a  qnestitKi 
9f  Identity.  The  bank  claimed,  and  made  a 
vlgoFoiis  effort  to  show,  they  were.  The  de- 
fendants as  vigorously  protested  they  were 
not  There  is  sufficient  evidence  In  the  rec- 
ord to  sustain  a  finding  either  way.  This  Is 
a  cose  that  demonstrates  the  wisdom  of  omr 
fathers  in  providing  a  Jury  tor  the  determin- 
ing of  disputed  questions  of  fact.  The  men 
of  that  ti'ibimai  heard  all  these  witnesses, 
had  the  opportunity  to  observe  them  and 
their  conduct  while  on  the  stand,  and  after 
several  and  careful  readings  of  all  the  evi- 
dence we  certainly  cannot  say  tb&t  the  ver- 
dict was  wrong. 

Tlie  Instructions  given  by  the  trial  court, 
and  excepted  to  by  the  banJc,  ore  as  follews: 
(1)  "If  yon  find  that  the  steers  found  in  de- 
fmdants'  pasture  are  the  steers  mortgaged 
to  Wheeler  In  Pender,  as  already  explained, 
yon  will  proceed  to  consider  the  other  ques- 
tiona  submitted  to  you.  If  you  do  not  so 
find,  or  If  the  preponderance  Is  witii  the  de- 
fendants, or  If  the  testimony  .is  evenly  bal- 
anced upon  that  question,  you  will  return 
a  verdict  for  the  defendants,  and  need  not, 
in  that  case,  coosider  the  other  questions 
submitted."  (2)  "The  mortgages  Introduced 
la  evidence  are  both  in  due  form  of  law, 
and  were  filed  in  due  form,  and  are  snffl- 
clent  to  entitle  plaintiff  to  the  possession 
of  the  steers  in  controversy,  as  against  said 
J&c^Bon.  It  does  not  follow,  however,  that 
plaintiff  is  entitled  to  tne  posse8Sl<Mi  of  said 
steers,  as  agalns(  the  defendants,  Dunning  & 
Hartson,  even  should  you  find  that  they  are 
the  Identical  steers  sold  by  Wheeler  to  said 
Jackson."  (3)  "If  you  fljid  that  the  descrip- 
tion In  the  mortgage  Is  sufficient  to  put  the 
defendants  on  Inquiry,  and  put  them  In  the 
way  of  learning  the  truth  atwut  plaintiff's 
mortgage,  you  will  have  to  find  for  the 
plaintiff.  If  you  do  not  so  find,  and  tf  you 
further  find  that  defendants  are  purchasers 
In  good  faith,  as  explained  hereafter,  you  will 
find  for  the  defendants."  (4)  "If  you  find 
that  the  description  of  the  steers  in  the 
mortgage  is  not  sufficient  to  put  a  purchaser 
upon  his  guard,  and  to  lea^  him  to  a  knowl- 
edge of  the  rights  of  the  plaintiff,  as  al- 
ready explained,  and  that  the  defendants 
bought  and  paid  for  the  said  steers  In  good 
faith,  without  any  knowledge  or  taforma- 
Uon  that  they  had  been  mortgaged  to  Wheel- 
er, then  you  are  charged  that  they  would 
acquire  a  complete  title  to  said  steers,  and 
ahoxild  recover  in  tlils  aotton."  These  In- 
structions were  applicable  to  the  evidence, 
and  stated  the  law  correctly. 

The  authorities  died  by  learned  counsel 
for  plaintiffs  in  error  are  not  to  the  point 
The  cattle  In  question  were  not  obtained 
from  Wlieeler  by  fraud.  If  the  cattle  re- 
plevied were  the  ones  covered  by  the  mort- 
gages, the  question  still  remained  whether 
the  defendants  were  innocent  pur<jiasers  of 
tliem.  The  contention  of  Oie  plaintiffs  in 
error  im  that,  conceding  the  cattle  repler- 


led  to  be  the  same  cattle  covered  by  the 
mortgages,  any  further  Inquiry  was  Imma- 
teriaL  This  is  not  the  law  as  applied  to 
the  facts  of  this  case.  Tlie  cattle  were  de- 
scribed in  the  mortgages:  "Steen  marked 
O*  (diamond)  hole  In  the  left  ear;  also 
branded  C  on  the  right  blp."  It  was  con- 
ceded the  cattle  covered  by  the  mortgages 
were  not  branded  at  alL  There  were  two 
defenses  made  on  the  trial,— one  that  ttae 
cattle  replevied  were  not  the  cattie  mort- 
gaged; and  the  other  that,  tf  they  were,  de- 
fendants were  innocent  purchasers  for  valu- 
able consideration,  withost  actual  or  con- 
stmctive  notice  of  the  mortgage;  that  when 
they  purchased,  they  were  in  possession  of 
no  fact  or  circumstance  which,  aided  by 
all  the  indices  afforded  by  the  mortgages, 
were  sufficient  to  pat  them  on  inquiry,  or 
enable  them  to  Identify  the  cattie  as  thie 
ones  covered  by  these  mcHtgages.  The  de- 
fendants introduced  much  evidence,  as  above 
stated,  in  support  of  both  their  defenses. 
The  charge  of  the  trial  Judge,  which  Includ- 
ed the  Instructions  complained  of,  was  not 
only  correct,  but  a  model  statement  of  the 
law  applicable  to  all  the  phases  of  the  case. 
The  logical  result  of  counsel's  pn^HMdtion  Is 
that  no  description  of  the  subject-matter  of 
a  chattel  mortgage  Is  necessary;  that  Is  to 
say,  no  one  can  acquire  title  to  a  mortgaged 
chattel  as  against  the  mortgagee  thereof,  no 
matter  under  what  circumstances  he  may 
purchase  the  chattel,  or  what  Its  descrip- 
tion may  be  In  the  mortgage.  The  desert^ 
tlon  of  the  cattie  in  these  mortgages  was 
not  only  not  constructive  notice  to  a  pur- 
chaser of  the  cattie  that  they  were  cov- 
ered by  these  mortgages,  but  evidence  that 
the  cattie  purchased  were  not  the  ones  mort- 
gaged. The  description  of  the  property  cov- 
ered by  a  chattel  mortgage  which  will  not 
enable  third  persons,  aided  hy  Inquiries 
which  the  mortgage  itself  affords,  to  identify 
the  mortgaged  property.  Is  not  constructive 
notice  to  a  good-faitn  purchaser  thereof  for 
a  valuable  considemtion.  Smith  v.  McLean, 
24  Iowa.  32*2;  Rowley  v.  Burtholemew,  3T 
Iowa,  374.  There  Is  no  error  In  the  Judg- 
ment of  the  district  court  ^ther  in  the  In- 
Btnictions  or  in  the  admission  of  testimcny, 
and  the  same  is  in  all  things  affirmed.  The 
other  commisdonerB- concur. 


SHULTS  V.  STATE. 
(Supreme  Court  of  Nebraska.  Jane  30,  1893.) 

HoHioius — Ikuhitt  as  a  Dbfensb — (^MPSTBltcy 

or  Nonexpert  Witskbs. 

1.  Only  such  Intimate  acquaiutancea  of  a 
person  accused  of  crime  as  have  neen  him  al- 
most daily  for  Beveral  montlis  preceding  the 
date  upon  which  the  alleged  crime  occurred  are 
competeiitj  as  nouexiiert  witnesses,  to  testify  as 
to  tne  sanity  or  insanity  of  the  accused. 

2.  Such  testimony,  however,  must  be  strict- 
ly limited  to  such  sanity  or  InBaalty.  and  con- 
fined to  those  occasions  upon  which  the  witness 
testifies  to  having  observed  the  conduct  and  ap- 
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penrance  of  tlie  IndlrMaal  ivlioM  umltr  Is  th» 

»ubjeeX  of  inqwlry. 

3.  'I'he  rule  permittiDK  a  noDexnert  witness 
to  li-Ntify  as  to  the  sanity  or  insanity  of  a  par- 
ty wliuse  legal  accountability  the  sole  matter 
in  inne  doei  not  allow  such  wituefls  to  testifr 
that,  at  a  certain  date,  such  party  knew  the 
differeiice  between  the  riKht  and  wronc  of  an 
act  at  that  time  committed  by  him. 
(Syllabus  by  the  Court) 

Ck>iiimlssloner8*  decision.  Brror  to  district 
court,  Hiill  county;  Harrison,  Judge. 

Cuyler  Shults  was  convicted  of  murder  In 
the  first  degree,  and  brings  error.  Reversed. 

W.  A.  Prince  and  W.  H.  lliompaon,  for 
plaintiff  In  error.  Geo.  H.  Haatlnga,  Atty. 
Oen.,  and  Ghas.  O.  Byan,  for  the  State. 

RYAN,  O.  Cnyler  Shults  was  couTlcted  In 
the  district  court  of  Hall  county,  Neb.,  of 
the  murder  of  J.  P.  Fair,  charged  to  have 
been  committed  in  said  county  on  the  28th 
day  of  August.  1891.  There  was  no  question 
that  said  Farr  came  to  his  death,  at  the 
time  and  place  charged,  from  the  effect  of 
a  gunshot  wound  inflicted  upon  him  by 
said  Shults.  The  defense  was  Insanity,  of 
which  there  was  much  evidence.  It  vras 
shown  that  the  accused  was  wounded  in 
the  rlfrht  side  of  the  head,  by  a  fragmimt 
of  a  slieU,  on  the  6th  of  April.  1862.  at  the 
battle  of  Shiloh;  tliat  since  hla  discharge 
from  the  federal  army  the  aocnaed  has  be- 
come gradoally  morose^— at  times  almost 
sarage  towards  the  nmnbers  of  his  tamUy; 
that  he  has  become,  year  1^  year,  qunrrel- 
Bome  at  timoi.  and  dlsttusUul  of  Us  fsmUy 
and  friends;  that  he  tretpiaMs  was  cmtA 
towards  his  eatUe  and  borses;  that,  when 
crossed  by  eittier  man  or  bebst,  he  became 
mudi  Irritated,  and  on  such  occasluis  threat- 
ened  to  take  the  life  oi  the  animal  or  man 
frtiom  hla  diapleaanre  was  acited;  that 
he  sought  solitude,  and  tall»d  much  to  him- 
self; tiiat  ft  medical  examination  showed 
that  his  left  side  was  partially  paralsrxed; 
that  hla  deep  was  fltflgl;  that,  owing  to  a 
(Mmtlnuons  pain  In  tiie  region  of  Oie  aboTe- 
mentioned  wound,  the  accused  habitually 
slept  with  hla  hands  locked  across  his  head; 
that  be  seised  frequently  the  bedfAothea  in 
his  teeth,  and  bit  and  tried  to  tear  them, 
at  the  same  time  gritting  his  teeth,  and  on 
one  or  two  occnslons  It  was  testified  that 
he  fonraed  at  Hie  month.  Th&K  was  erl- 
denee  that  ^e  night  befbre  the  commtaalon 
of  the  homicide  the  accnsed  was  agitated  be- 
yond reason  an  act  of  Farr,  which  accnsed 
considered  asanoutmge  towards  hlms^  and 
hia  family;  that  In  speaking  of  it  he  Hhed 
tears  on  that  day.  and  on  fbe  same  day  as, 
and  Jnat  previous  to,  tiie  killing  fxf  Farr, 
snying  nt  each  time  mentioned  that  be  had 
to  kill  Parr.  Other  evidence  In  the  sitme 
direction  was  given,  and  there  was  also  evi- 
dence of  eirilep^  of  accused's  mother.  The 
wife  of  tiia  accnsed  testified  that  accused 
aald  that,  by  the  use  of  intoxicating  liquors, 
the  pain  which  oontlnnonsly  existed-  lii  his 


head  was  deadened;  and  she  fortlier  testi- 
fied, as  of  her  own  observation,  that  Ruclk 
use  enabled  liim  to  sleep  when  otherwise- 
he  could  not.  There  was  medical  expert 
testimony  that  periodic  insanity  of  a  sub- 
acute character  was  indicated  by  the  symp- 
toms of  the  prisonw.  The  state  insisted' 
that  the  above  conduct  of  the  accused  was 
owing  to  a  violent  temper,  often  aggravated 
by  Intoxication,  but  tlut  no  insanity  existed. 
As  the  sole  contention  in  this  case  was  as- 
to  the  sanity  and  ability  of  the  accused  to- 
discriminate  between  right  and  wrong  on 
the  2Sth  dsy  of  August,  1891.  we  ahaU 
limit  qar  observations  to  that,  and  incidental 
Inquiries,  giving  the  testimony  of  the  wit- 
nesses on  rebntttal  at  oonslderaUe  length. 
(To  a  proper  understanding  of  this  evidence^ 
it  is  proper  to  explain  that  the  accused,  for 
some  years  previous  to  the  bomidde^  resided 
betwe^  ei^t  and  nine  miles,  In  a  aontheriy 
direction,  from  Grand  Island.) 

James  McKnIght  testified  that  he  had 
known  the  accused  about  four  years.  Lived 
within  about  a  mile  and  a  half  of  the  place 
of  residence  of  the  acaued.  Was  middling: 
well  acquainted  with  him.  Saw  him  pretty 
often,  but  could  not  say  Just  how  often. 
Sometimes,  once  or  twice  a  week.  Some- 
times, would  not  see  him  for  a  month,  per- 
haps. Saw  liim  quite  frequently  dtirlng  th» 
summer  previous  to  that  in  which  the  evi- 
dence was  given,  and  saw  liim  and  tallied 
with  him  on  Oie  27th  of  August,  1891.  That 
daring  the  time  witness  saw  the  accused 
he  talked  with  him  about  aa  flrequently  as- 
one  nelj^bor  WMdd  with  another,  but  never 
had  any  buslnesa  tranaactlona  with  hla. 
Had  seen  him  drink  in  Grand  Island,  and 
once  saw  him  under  the  influatee  of  liqnor 
wfaen  he  was  coming  home  trom  Grand 
Island,  which  waa  August  27. 1S81.  FoUow- 
Ing  this  testimony,  the  witness  was  asked: 
"Question.  I  win  now  repeat  the  queation. 
Yon  may  state,  Mr.  McKnli^t.  fnnn  your 
knowledge  of  Onyler  Shults.— gained  by  your 
acquaintance  with  him,  aa  you,  have  stated, 
—whether.  In  your  o^nhm,  he  was  sane  or 
Insane  on  the  28th  day  of  August.  1881^ 
Anawer.  I  would  aay  ha  waa  aa  sane  aa  any 
man,  as  Car  as  I  could  see."  On  further  ex- 
amination this  witness  testified  that  he  hod 
mme  noticed  any  peculiar  acta  oat  insanity 
about  the  accused. 

John  Schwim  testified  that  he  resided  at 
Doniphan,  Neb.,  where  he  had  UvedCor  about 
alx  years.  Had  met  the  accused  in  Mr. 
Woibach's  store,  where  witness  was  book- 
keeper, about  seven  years  bef<w©  the  date 
of  the  trial  Since  that,  would  sometimea 
see  him  every  week,  and  sometimes  once- 
a  month.  During  the  preceding  sprints  <»k 
account  of  accused's  sidcness,  he  had  not 
seen  him  during  a  period  of  two  or  three- 
months.  Witness  further  testified  that  hl» 
occupation  waa  that  of  cashier  of  the  bank 
of  Doniphan;  that  for  tiie  last  three  or 
four  yean  the  accused  had  owed  tiw  hank 
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some  money,  and  the  bnnk  had  generally 
some  collection  notes  against  the  accused, 
who  was  accustomed  to  visit  the  bank  per- 
haps once  a  month.  Sometimes  there  would 
be  a  lapse  of  two  or  three  months.  Witness 
testified  that  he  had  seen  the  accused  about 
a  week  or  two  l>efore  the  28th  of  August, 
1891.  Accused  was  then  at  the  bank,  talk- 
ing with  witness.  Hla  condition  was  about 
as  usual  ever  since  witness  had  known  him. 
Witness  testified  that  he  had  passed  the 
house  of  accused  a  couple  of  times.  Talked 
with  him  about  fishing,— a  general  conver- 
sation. This  was  in  July  or  August,  1891. 
The  habits  of  the  accused  were  Irregular. 
Witness  had  never  seen  the  accused  take 
a  drink,  and,  In  relation  to  being  under  the 
Infinence  of  intoxicating  Ilqnor,  seemed  al- 
ways to  be  the  same;  that  Is,  witness  could 
not  distinguish  It,  if  he  was  under  the  in- 
fluence of  liquor.  Upon  this  preliminary  ex- 
amination the  following  question  was  pro- 
pounded to  ttie  witness:  "Question.  Now, 
from  what  he  appeared  to  yon  on  the  28th 
day  of  August,  and  from  what  you  have 
known  of  him  during  all  the  time  daring  the 
last  seven  years,  in  your  judgment  or  opin- 
ion, was  the  man  sane  or  insane  on  the 
28th  day  of  August,  1891?"  Objection  duly 
made,  overruled,  and  exception  taken.  The 
court  remarked:  "I  think  he  may  answer 
now.  It  It,  pretty  dose,  though."  Where- 
upon witness  answered:  "Answer.  I  cannot 
form  an  idea  if  he  had  been  sane  or  insane. 
Mr.  Shults  was  eccentric.  I  cannot  draw 
the  line  between  insanity  and  eccentricity. 
I  am  no  expert.  Q.  What  does  his  eccen- 
tricity consist  of,  Mr.  Schwlm?  A.  WeU, 
first,  he  had  a  mania  for  lying.  Q.  What 
else.  It  anything?  A.  And  telling  stories  In 
general.  Q.  What  else?  A.  Oh  he  had—  I 
don't  think  he  ever  liked  work  very  much. 
He  wanted  to  go  fishing  and  bunting.  It 
was  one  of  bis  passions.  Q.  That  was  one 
ot  bis  eccentricities,  was  It?  A.  WeU,  It 
was  more  of  a  passion.  I  should  tiilnfc.  And 
lying  I  Bhonld  class  a>  an  eccentricity.  A 
man  may  hare  a  passion  for  lying,  tiie  same 
as  be  may  have  for  stealing,  or  Ueptonutnla. 
I  don't  know  as  there  Is  any  man  that  bas 
Hie  habit  of  lying  wb«9i  It  dont  do  any 
good.  Q.  From  your  knowledge  of  tiite  man 
during  these  seven  years,  and  the  many 
times  you  have  met  him  and  talked  with 
blm,  with  an  of  bis  eccentricities,  taking 
them  together,  what.  In  your  opinion,  was 
the  man's  ability  to  jtidge  between  ri^t 
and  wrong  in  this  particular  crime,  com- 
mitted on  tbe  28tb  of  August,  189ir'  Due 
objection  im»  made*  overmled,  and  excep- 
tltm  takOL  Witness  answered:  "A.  I  Iblnfe 
when—  Of  course,  I  don't  know  what  state 
Ms  mind  was  In  at  that  time— tbe  day  be 
committed  the  crime;  but,  from  the  appear^ 
ance  he  gave  me  tbe  last  few  times,  I  think 
he  could  distinguish  b^wem  tU^t  and 
wrong.** 

Mr.  Henry  Denman  testified,  on  rebuttal, 


that  he  lived  11  miles  southwest  of  Orand 
Island  at  the  time  of  testifying,  where  he 
had  lived  over  22  years.  Had  known  Cuyler 
Shults  between  12  and  16  years,  and  during 
the  time  of  his  acquaintance  with  Shults  had 
seen  him  two  or  three  times  a  week,— some- 
times, might  be  a  month,  probably  not  more 
than  once  or  twice  a  month,  and  again  wit- 
ness might  not  see  him  for  two  months. 
During  the  time  of  bis  acquaintance  with  tnc 
accused,  witness  had  hdd  the  office  of 
sheriff  and  Jailer  of  the  county  for  two 
years.  Had  eeea  the  accused  in  the  jail  per- 
haps three  or  four  times  daring  those  two 
years,  which  were  18^  and  1883.  ^ce  the 
last  date  alMve  given,  witness  had  lived  on 
his  farm,  in  the  neighborhood  of  2^  miles 
from  the  residence  of  the  accused,  during 
which  time  he  had  seen  him  every  two  or 
three  days.  Often  saw  htm  on  the  road,  and 
sometimes  in  the  village  of  Doniphan;  some- 
times in  the  olty  of  Grand  Island.  Some- 
times be  would  see  blm  once  a  wedc,  and 
sometimes  It  might  be  two  or  three  weeks. 
When  witness  saw  the  accused  In  Dtmiphan. 
he  would  be  doing  oonslderable  talking,  and 
drank  considerable  Uquor.  Had  met  the  ac- 
cused a  great  many  times  In  Grand  Island, 
and  the  accused  seemed,  and  was,  under  the 
Influence  of  Uquor.  W^en  in  this  condition 
he  was  more  boisterous  than  when  sober.— 
was  talkative  and  violent.  When  under  tbe 
influence  of  Ilquot,  Mr.  Shults'  eyes  seemed 
to  be  very  glary,— had  a  devilish  appearanoe. 
—devilish  disposition  seemed  to  have  posses- 
sion of  him.  When  sober  the  witness  could 
observe  no  incoherence  In  the  speech  of  the 
accused,  but  when  drunk,  the  accosed's 
tongue  would  be  thick  and  numb,  and  he 
could  scarcely  talk.  Witness  testified  that 
he  did  not  see  the  accused  very  often  during 
the  summer  of  189L  Probably  met  him  half 
a  dozen  times  In  the  fore  part  of  the  season. 
—June  and  July,— on  the  road  from  accused'a 
place  to  Doniphan.  Witness  testified  that  he 
was  at  the  home  of  the  accused  between  the 
25th  day  of  July  and  the  IStb  of  August, 
1891,  between  8  and  10  o'filock  In  tbe  even- 
ing. After  witness  hatf  been  time  10  or  16 
minutes,  aocosed  came  from  tba  river,  Trtiere 
he  bad  been  attending  to  his  flahhooka. 
Witness  conversed  with  him.  Accused  did 
not  act  any  differently  from  any  time  when 
witness  had  met  him  when  he  was  sober. 
Premised  with  this  testimony,  the  following 
qnestloofl  and  answers  appear  In  the  record: 
"Question.  Now,  Mr.  Denman,  from  your 
knowledge  of  blm,  as  you  have  stated,  was 
be,  In  your  oidnlon,  sane  or  Insane  In  August. 
1891?"  Upon  the  suggestion  of  tbe  oonn 
that  the  question  be  oonfined  to  the  ao- 
analntance  of  the  witness  with  the  aoonsed. 
tlw  question  was  put  In  the  following  form: 
"Question.  Mr.  Denman,  firom  this  knonri- 
edge  and  acq[nalntance  wlOi  the  defendant, 
was  he,  during  tbe  time  you  hsre  known 
hbn,  sane  ot  Insane,  In  your  optidon?  (Due 
objections  were  made,  overruled,  and  exoep- 
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tions  taken.)  Answer.  My  opinion  Is  he 
was  sane.  Q.  From  your  knowledge  and  ac- 
qjiaintance  with  him  during  the  time  yon  ' 
»peak  of,  did  he,  in  your  opinion,  know  liie 
difference  between  right  and  wrong?  A. 
Yes,  dr.  Q.  Fn»n  your  knowledge  of  him 
daring  the  time  you  bare  known  him,  ooold 
he,  in  your  opinion,  distinguish  the  difference 
between  right  and  wrtmg  in  the  particular 
act  charged  in  this  information,  namely,  the 
killing  of  J.  P.  Farr  on  the  28th  of  Augnst, 
1881 T  Dm  objections  were  made  to  ttils  pro- 
posed evidence,  wtilcb  were  oTemUed,  to 
which  the  defendant  excepted.  Witneea  an- 
swered: "Yes,  sir." 

John  W.  Denman  testified  to  an  acquaint- 
ance with  the  accused,  and  opportunities  of 
observing  his  conduct  much  to  the  same  effect 
as  detailed  In  the  evidence  of  the  last  wit- 
ness. He  said  that  he  saw  the  accused  on 
the  27th  day  of  August,  1891«  going  to  Grand 
Island,  about  11  o'clock  In  the  forenoon, 
when  he  had  some  talk  with  the  accused, 
who  tcHA  him  abont  Us  trouble  with  Mr. 
Farr.  That  he  saw  the  accused  the  same 
<lay  about  sunset.  That  at  the  last-named 
time  the  accused  was  under  the  Influence  of 
liquor.  Saw  him  the  next  day  after  the 
homidde,  when  the  accused  said  to  him, 
"Good-bye;"  that  accused  never  expected  to 
see  witness  again.  That  witness  remarked 
to  him  that  he  expected  he  (Shnlts)  would 
get  into  the  "Jug"  over  to  Grand  Island.  No 
further  conversation  was  had  at  that  time. 
That,  during  the  witness'  acquaintance  with 
the  accused,  he  lived  within  abont  three 
miles  of  him.  After  this  preliminary  testi- 
mony, witness  was  asked  the  f  oUowli^  ques- 
tion: "Question.  Now,  from  your  knowledge 
and  acquaintance  of  this  man  for  the  nimi- 
t>er  of  years  that  you  have  known  him, 
«tat^  Mr.  D^mon,  what  was  your  opinion 
of  this  man.  In  regard  to  his  abllltr  to  Judge 
betweoi  right  and  wrong  of  this  particular 
act,  conunitted  on  the  2Sth  of  August,  ISUL" 
After  the  overruling  of  objection  and  taking 
of  exception,  witness  answered:  "Answer. 
Well,  I  should  Judge  he  was  able  to  Judge 
between  right  and  wrong." 

John  Gallagher  testified  that,  at  the  time  of 
giving  his  testimony,  witness  lived  7%  miles 
south  of  Grand  Island,  where  he  had  lived 
for  about  a  year.  Previous  to  that  time  he 
had  lived  1  mile  north  of  Doniphan  and  a 
mile  east,  for  four  years.  Prior  to  that  time 
he  had  lived  6  miles  east  of  Doniphan,  ot, 
rather,  5  miles  east  of  Doniphan,  and  1  mile 
south.  He  detailed  about  the  same  means 
of  observation,  and  the  same  intimacy  of  ao- 
quaintanoe,  as  has  been  stated  by  the  two 
witnesses  whose  evidence  Immediately  pre- 
cedes that  of  this  witnesB.  Witness  further 
«tated  he  bad  always  oonridered  the  convert 
aattoD  <3t  the  accused  Jmrt  u  rational  as  his 
own.  Nerer  lav  him  take  a  drink  <tf  liqnor 
In  his  llffe  Breiy  time  witness  met  the  ao- 
«Dsea  coming  from  towards  Grand  Island, 
aoouBed  Memed  to  be  Intozioated.  At  aoch 


times  he  talked  Just  as  any  other  man  would 
when  the  worse  for  liquor.  Sometimes  he 
would  be  dnmk,  almost,  and  lying  In  the 
bottom  of  the  wagcai,  letting  his  horses  pro- 
ceed homeward  without  any  restraint  at  all. 
Had  seen  tbs  accused  nnder  the  Influence 
of  liquor  in  Grand  Island.  Noticed  no  differ- 
ence In  him  when  Intoxicated,  In  appearance, 
from  the  appearance  of  other  men  when  in- 
toxicated. Sometimes,  under  such  drcum- 
stances,  he  was  profane  and  abusive.  Some- 
times, whether  Intoxicated  or  not.  he  was 
an^ry  and  excited.  One  Ume^  In  1889,  while 
surveying,  noticed  such  conduct  of  accused 
when  he  was  sober.  The  defendant  thai 
aocused  witness  of  brin^g  Mr.  Shaw— "the 
damn  big  Scotchman,"  as  he  called  him— out 
to  cheat  him  out  of  his  land;  warned  witness 
not  to  coiv'^  near  him,  or  \ritness  might  look 
out  for  the  lunchet  which  was  in  the  hands 
of  the  accused.  At  that  time  the  accused 
ground  his  teeth,  and  looked  like  an  angry 
man.  The  expression  In  bis  eyes  was  one 
which  witness  had  noticed  many  times  when 
accused  was  excited.  He  had  a  finshing  eye. 
When  talking,  the  accused  would  put  the 
comer  of  his  handkerchief  or  necktie  Into 
his  month.  On  such  occasions  he  would  talk 
rational,  however.  Never  heard  him  (dve 
any  reason  for  this  conduct  Witness  saw 
aocnaed  in  August,  1801,  when  accused  was 
brought  before  the  commissioners  of  in- 
sanity. Met  him  on  the  way  to  Grand  Is- 
land. At  that  time,  had  conversation  with 
him,  and  accused  talked  as  he  always  did. 
Said  he  had  been  over  l>efore  the  said  cwn- 
missloners,  but  said  the  commissioners  could 
not  keep  the  accused  long,  because  he  Just 
told  them  that  If  he  was  insane  they  would 
have  to  take  care  of  him,  and  If  he  was  not 
insane  they  would  have  to  turn  him  out,  and 
let  him  go.  Accused  told  witness,  at  that 
time,  that  it  was  a  damn  good  scheme  for  to 
get  rid  of  him.  The  defendant  accused  Mr. 
Yonker  of  having  instituted  the  proceedings 
before  the  commissioners  of  Insanity. 
Y(Hiker  Is  his  son-in-law.  At  that  time,  ao- 
cused told  witness  that  Yonker  could  not 
stay  on  his  place.  Subsequent  to  that  time, 
and  before  the  homicide,  witness  had  met 
the  accused,  and  talked  with  him  for  pro&a- 
bly  an  hour  or  an  hour  and  a  half.  Could 
see  no  difference  In  his  talk  or  conduct,  frwu 
what  It  ordinarily  was.  TUs  last  oonversar 
tion  witness  fixed  as  on  the  26th  of  August, 
1S0L  It  was  Just  a  general  Mmversatlon  In 
r^ard  to  the  weather,  the  trouble  of 
cutting  a  fence.  Accused  aald  If  they  would 
rebuild  It,  and  deprive  his  family  ot  gotDg 
to  school,  and  provision  to  live  on,  he  would 
cut  the  fence  down;  said  they  could  not  itde 
over  him  any  longer,  or,  If  they  did,  he 
would  shoot  than.  Did  not  say  who  he  re- 
ferred to.  Witness  was  tbi^  asked  the  fol- 
lowing question:  "Quemtlun.  Mr.  Gulhigher, 
frimi  your  acqunbtiauce  with  hint,  as  yon 
have  detailed,  yon  may  stiite  wht'tli«*r  or  not. 
In  your  opinion,  ha  was  sane  or  Insane  du^ 
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Ing  the  time  yon  hare  kno^'n  him."  To  this 
there  was  proper  objection,  which  was  over- 
i-uled,  and  exception  taken.  The  witness 
answered,  "I  always  thought  he  was  a  sane 
man." 

Zenas  H.  Denman  testified  to  facts  Bhowlng 
about  the  same  means  of  observation  and 
acquaintance  with  the  accused  as  has  been 
stated  In  the  testimony  of  the  three  last- 
named  witnesses.  The  witness  further  stated 
that  the  last  time  he  saw  the  accused  was 
about  five  or  six  weeks  prior  to  the  homi- 
cide; that  is,  the  last  time  he  had  a  talk 
with  him.  He  was  then  asked  this  question: 
"Question.  Mr.  Denman,  from  your  acquaint- 
ance with  him,  as  you  have  detailed,  did  he, 
In  your  <^lnion,  know  the  difference  be- 
tween right  and  wrong,  as  to  the  killing  of 
J.  P.  Farr,  on  August  28,  1891?"  He  an- 
swered: "Answer.  From  the  last  talk  I  had 
with  him,— I  think  it  was  about  six  vreeka 
prior  to  the  shooting,— I  should  say  he  would 
know  right  from  wrong." 

Dr.  Sutherland  testified  as  to  the  indlca- 
tlona  of  certain  phenomena  respecting  the 
accused,  whl<ai  had  been  detailed  by  the 
other  wltneeases. 

John  Allen  testified  that  he  was  clerk  of 
the  district  court  of  Hall  county,  and  ex 
officio  clerk  of  the  board  of  commissioners 
of  insanity.  That  defendant  Shulta  was  be- 
fore the  board,  on  the  charge  of  insanity,  on 
July  22  or  23,  1891.  That  he  attended  the 
liiqulsition  held  as  to  the  alleged  insanity 
of  defendant  Shulta.  That  witness  talked 
with  accused  about  his  condition,  and  ttiat 
accused  said,  if  he  was  insane,  then  he  al- 
ways had  been;  claimed  that  his  family  was 
plotting  against  him;  that  he  had  had  trouble 
with  Yonker;  also  with  hia  own  son,  John; 
that  accused's  wife  was  very  deceitful, — 
wlirai  any  person  was  around  ^e  house,  she 
was  pleasant  and  nice  to  him,  but  as  soon 
as  they  were  gaae  she  abased  and  aggra- 
vated him;  that  be  wanted  to  subpooia 
twenty-five  witnesses  from  Grand  Idand, 
and  the  ndghborfaood  where  he  Bved,  to 
prove  that  he  was  not  insane.  This  was 
about  8  o^elo^  in  the  erenlng;  that  Oie  com- 
mission did  not  want  to  put  13ie  county 
to  a  great  deal  of  rarpense,  and  commmced 
and  concluded  to  bold  tiw  examination  that 
eraitng.  It  was  hdd  In  tiie  coimty  auiwrin- 
teodotfB  offlcfc  Mr.  Sbnlts  bandied  bis  own 
case,  and  made  1b«  witneesee  own  up  to 
nearly  everything  be  liad  told  the  commls- 
BloncTB.  That  the  comndflsionen  tamed  Mr. 
Sbidta  over  to  the  sherUf  until  next  morning 
at  10  o'doek.  The  accused  talked  a  great 
deal,  repeated  the  assaltons  he  had  made  as 
to  bis  fomlly,  and  commenced  to  tdl  war 
Btortea,  among  ofhee  thii^  Did  not  see 
the  accused,  aftw  that  time,  before  Ihe  28th 
of  August  Had  known  Cnyler  Shnlts  fbr  10 
years,  during  wtddi  time  witness  bad  seen 
him,  on  an  average,  probabfy,  of  about  imce 
In  two  months,  In  Grand  Island.  Some- 
tlmea  ttie  acoosed  came  in  to  bavft  witness 


make  out  bis  pension  papers,  affidavits,  etc- 
Sometlmes  witoesa  saw  him  on  the  street. 
Accused  talked  a  good  deaL  Was  generally 
under  the  Influence  of  liquor,— sometimes  a- 
good  deal  under  the  Inflnraice  of  liquor.  Wa» 
full  of  talk.  Made  rather  rough  remarlis 
and  Jokes.  Did  not  particularly  notice  lil» 
eyes.  Had  noticed  him  when  he  was  angry^ 
when  he  would  be  a  little  more  talkative 
than  usual;  talked  rather  loud,  and  In  rather 
a  disconnected  manner.  Witness  did  not 
have  a  great  deal  of  talk  with  him  when  he- 
was  Intoxicated.  Would  get  through  wltlt 
him  as  soon  as  possible.  Merely  required 
him  to  answer  questions  to  get  his  papers 
In  proper  shape  and  signed.  Talked  witb 
him  on  tiie  streets,  probably  three  or  four 
times  a  year.  Witness  was  then  asked; 
"Question.  Now,  from  your  acqnalntance- 
wlth  him,  as  you  hare  detailed,  was  he,  li» 
your  opinion,  sane  or  insane,  during  the  time- 
you  knew  him?"  After  the  overmling  of  an- 
objection  and  exception  taken  thereto,  wlt- 
nees  answered:  "Answer.  Sane,  but  not  very 
well  balanced."  He  was  then  asked:  "Q. 
Mr.  Alien,  from  your  acquolntantre  with  him,, 
as  you  have  testified,  did  he.  In  your  opinion,, 
know  the  difference  between  right  and  wrong- 
on  the  2Sth  of  August,  ISOl,  when  he  klllecK 
J.  P.  Farr?"  Upon  proper  objection  b^ng 
overruled,  and  exception  taken,  the  witness 
answered:  "A.  I  think  he  did.  He  seemeA 
to  know  the  poialty  of  the  crime  be  hs^ 
committed.** 

Mr.  Glanvllle,  another  member  of  the  board" 
of  commissioners  of  insanity,  testified  sub- 
stantially as  above  In  respect  to  the  pro- 
ceedings had  on  July  22  or  23,  1891.  He 
was  not  asked  his  opinion  as  to  the  sanity 
or  insanity  of  the  accused,  or  his  ability  to- 
discriminate  between  right  and  wrong. 

Oeoi^  Grantham  testified  that  he  Uved 
3^  miles  south  of  Doniphan.  Had  knowa 
the  accused  for  20  years.  First  knew  hlm- 
In  Butler  county.  Neb.,  where  he  lived  In 
the  same  house  with  witness.  Might  have 
been  four  or  five  months.  During  that  time- 
he  ai^eared  all  right  In  speaking,  his  man> 
ner  was  very  quick.  ^>oke  quicker  than 
some  people  do.  Did  not  drink  much  tbea- 
as  he  has  lately,  becnuse  be  was  poor  at  that 
time.  Wonld  get  mad  rery  quick.  After  be- 
left  Bntler  county,  witness  next  saw  him 
at  Doniphan,  Neb.,  about  12  years  before 
the  date  of  tibe  trial,  when  he  was  Uvins* 
on  a  farm  on  the  Platte  river.  Witness  and 
the  accused  had  bad  a  IttUe  trouble  In  But- 
ler coon^,  and  the  accused  wanted  to  mahe 
It  op  with  the  witoess  every  time  tb&y  met. 
and  especially  ^en  the  accused  bad  bad- 
liquor.  At  such  times  the  accused  terribly 
wanted  to  get  Into  conversation  with  witness, 
and  make  It  np,  and  said  that,  If  witoess 
would  come  down  home  with  him,  accused'^ 
wife  would  make  witness  some  onndy.  He 
was  somewhat  Intoricated  at  the  timo. 
WbUe  at  Doniphan,  witness  had  seen  accused 
aiomid  the  comer  at  a  building;  drlnklns- 
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<mt  of  a  bottle,  tmce  or  twice.  After  »c- 
<niiied  came  to  HaU  county.  Neb.,  witness 
«aw  him  once  In  two  or  three  weeks  or  once 
a  raoDth,  foot  as  it  happened.  Had  aem 
-accused  after  accused  had  said  his  wife 
would  make  witness  some  candy.  Sometimes 
lie  was  sot>er,  and  sometimes  he  was  not 
'Witness  had  never  seen  accused  excited  or 
-angry  since  he  had  been  In  Hall  county. 
Witness  bad  seen  acctised  some  time  before 
-the  killing  of  J.  F.  Fair,  but  oonld  not  say 
how  long  prerlons  to  that  date.  Could  not 
any  In  what  year.  Wtness  was  then  asked 
-ttila  qnestiott:  "Question.  Now,  Mr.  Gran- 
Xham,  fn>m  your  acquaintance  from  the  time 
yoa  flnt  met  him  In  Butler  county,  was  he. 
In  your  opinion,  sane  or  insane,  during  the 
time  70U  bare  known  him  up  to  the  28th  of 
August,  1891?"  Objection  was  duly  made  to 
-this  question,  whlfh  was  oTemiled,  and  ex- 
ception taken.  Witness  then  answered:  "An- 
awcr.  Well,  sir,  I  ihoiild  say  he  was  a  sane 
man,  sir."  Witness  was  then  asked  this  qut^- 
tion:  "Q.  From  what  you  know  of  him 
from  the  time  you  first  knew  him  in  Butler 
-Gotinty  np  to  the  28th  day  ot  August  1891, 
•did  be.  In  your  opinion,  know  the  difference 
tietveen  i^^ht  and  wrong,  as  to  the  killing 
•of  J.  P.  Farr,  on  August  28,  1891?"  After 
the  overruling  of  dne  objectiwi  to  tbls  ques- 
tion, to  which  exception  was  taken,  the  fol- 
lowing answer  was  made  by  the  wltness: 
"A.  I  should  Judge  be  did  know  right  from 

It  will  scarcely  escape  obserratlon  that  all 
the  preliminary  Inquiries  made  were  intro- 
ductory to  two  questions:  First  Whether 
the  accused  waa  sane  or  insane,— tn  MHne  In- 
stances, on  the  day  of  the  bonddde;  in  otti- 
ers,  during  the  acquaintance  of  the  witness 
with  the  accused.  Second.  Whether,  on  the 
4ay  of  the  homicide,  the  accused  could  Judge 
tictween  right  and  wrong,  In  respect  thneto. 
This  evidence  vras  In  no  instance  given  by  an 
expert,  hence  the  following  quoted  language 
Is  applicable  thereto.  In  Schlencker  v.  State, 
Infra,  occurs  tiie  following  language:  "The 
defense  of  hisanlty  being  Interposed,  and  sev- 
eral witnesses  having  testified  to  strange  con- 
duct on  the  part  of  the  priscner  shortly  be- 
fore, and  on  the  day  of,  the  homicide,  a  nnm- 
t>er  of  witnesses— not  experts,  however— were 
examined  by  the  state  as  to  his  conduct  and 
appearance  In  their  presence  on  sundry  00 
caslons  both  before,  and  shortly  after,  the 
ahooting  occurred.  The  opinions  of  these 
witnesses  as  to  prisoner's  mental  condition, 
based  upon  what  they  had  personally  ob- 
served, and  ttien  detailed  to  the  jury,  were 
admitted  In  evidence,  under  the  objection 
tbat  they  were  Incompetent  evidence.  That 
none  but  medical  experts  shall  be  permitted 
to  give  to  the  Jury  their  opinions,  based  upon 
-the  testimony  of  other  witnesses  on  the 
<ine8tl<n  of  Insanity,  la,  we  believe,  nnlverssl- 
ly  held.  In  this  case,  however,  the  witnesses 
were  the  neighbors  and  acquaintances  of  the 
prismer,  who  knew  blm  well;  and  tb^  opin- 


ions were  formed  from  seeing  and  observing 
him,  for  several  months,  almost  dally.  Opln- 
l(ms  formed  under  these  drcnmstances,  al- 
though not  those  of  medical  men,  are  never- 
thdeas  entitled  to  respectful  consideration  by 
courts  and  Juries,  and  we  have  aeea  no  sat- 
lafactory  reason  for  holding  them  to  be  in- 
competent evidence."  In  Polln  v.  State,  14 
Neb.,  on  page  648,  1«  N.  W.  Rep.  898,  Is 
found  the  following  lai^iuge:  "Nonexpart 
testimony  on  the  questimi  of  the  prls(«ier*s 
alleged  tawanlty  was  admls^ble.  The  wit- 
nesses had  known  the  prisoner  ft>r  years; 
were  more  or  less  Intimately  acquainted  vrlth 
Us  habits  and  practices,  and  formed  their 
opinions  from  facts  within  their  knowledge. 
Tlielr  testtmony  was  clearly  vrithln  the  rule 
announced  in  the  oue  of  Bchlen^er  v.  State, 
9  Neb.  241,"  1  N.  W.  Rep.  8S7.  In  Bnrgo  v. 
State.26  Neb.,on  page  643*4S  N.W.Bep.701. 
tfds  oonrt  said:  "It  Is  probable  thatttieieUno 
better  proof  at  the  sanity  or  Insanl^  of  a 
person  than  the  testimony  of  those  who  are 
intimately  acquainted  with  blm,  and  have  ob- 
served his  conduct  for  months  and  years." 
The  Inquiry  as  to  saidty  or  insanity  la  as  to 
a  fact  "and  tbe  expressed  <vbilon  of  one 
who  has  had  adequate  (^iiKirtanitles  to  ob- 
serve bis  conduct  and  appearance  Is  Iwt  Che 
statement  of  a  fiict;  not.  Indeed,  a  fact  es- 
tabllabed  1^  direct  and  positive  proof,  be- 
cause, in  most  if  not  In  all  cases,  It  is  Impos- 
sible to  determine  vrlth  abstdnte  certainly 
the  predae  moitol  condllton  of  anoOier,  yet. 
being  founded  upon  actual  observation,  and 
being  conristent  with  common  experience, 
and  the  ordinary  manifestations  of  the  con- 
dition of  ttie  mind,  It  Is  knowledge,  so  ter  as 
the  human  intellect  eon  acquire  knowledge 
upon  such  subjects."  Insurance  Oo.  v.  La- 
throp,  111  IT.  8.  620,  4  Sop.  Ot  Bep.  538L  To 
testtfy  as  above  Indented,  it  shovld  be  af- 
firmative AowB  that  the  nonexpert  wit- 
ness has  had  sufficient  acquaintance  and 
means  of  obeervatlcm  to  testify  as  to  sanity 
or  insanity,  as  to  any  other  physical  teet 
In  support  of  the  rollng  of  the  court  In  ck- 
dndbig  the  opinion  of  Oampbell,  &  witness 
of  the  clsss  now  nnder  consideration,  counsel 
for  the  def«idant  In  error,  In  tiielr  brief, 
use  the  ft^lowlng  appodte  language:  "The 
doctrine  Is  well  settled,  in  accordance  vritb 
the  current  of  authority,  ^t  ttie  witness 
who  is  not  a  medical  expert  may,  In  certain 
cases,  where  the  question  of  Insanity  Is 
raised,  and  ^e  state  of  mtnd  of  a  person  Is 
the  subject  of  investigation,  state  his  opinion; 
bat  to  vrarrant  this  being  done,  and  such 
opinion  being  received  in  evidence,  it  must 
first  be  shown  that  the  acquaintance  of  the 
witness  with  the  party  whose  sanity  is  ques- 
tioned Is  of  an  Intimate  rfiaracter,  and  bis 
assodadons  with  him  of  sufficient  duration 
to  Justify  him  in  forming  a  correct  Judgment 
as  to  the  intellectnal  status  of  the  person 
whose  sanity  Is  xmder  tnvestigatlon."  This 
rule  properly  excluded  the  testimony  of 
Oampbell,  and  with  the  same  effect  should 
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hftTft  been  Intecposed  against  the  ertdeiMie  of 
some  of  the  witneBses  on  rebuttal,— notably, 
that  at  Oe<H^  Grantham.  The  evld^ce 
ahonld,  to  qoalltr  &  nonexpert  witness  to  tee- 
ttfy  as  to  a  condition  of  sanity  or  insanity, 
show  an  acquaintance  with  that  condltlrai, 
which  In  the  instance  last  dted.  at  least,  was 
not  suffl  leatly  done.  Not  only  so,  but  evi- 
dence of  sndii  condition  must  be  confined  to 
periods  when  there  was  suffld^t  c^portuni- 
tles  for  observation.  It  will  readily  be  seeit 
that  some  of  these  witnesses  ^owed  a  dis- 
connected acquaintance  with  the  prisoner, 
extending  through  several  years,  yet  they 
testify  as  to  the  condltioa  of  the  accused,  ap- 
parently In  no  way  limited  by,  or  having  re- 
lation to,  the  periods  covered  by  su<^  obser- 
vation. This  could  hardly  be  considered  evi- 
dence pertinent  to  the  existence  of  a  fact, 
eetabUahed,  though  it  was,  by  observation. 
It  may  liave  been  an  Infer^ce  by  the  wit- 
ness, deduced  from  the  presumed  continti- 
anee  of  the  condition  which  the  witness  had 
observed,  bat  that  Is  not  within  the  nde,  or 
the  reaam  Oie  rule,  which  permits  the  use 
of  this  class  of  evidence. 

There  Is,  however,  a  more  radical  objection 
to  the  testimony  given  by  the  witnesses  In 
rebuttal  than  lias  been  yet  made,  though  It 
Ues  In  the  general  course  of  fcMmer  oluerva- 
Hons.  Alter  having  riiown  opportnntttea  for 
observation  of  the  aecnsed  from  twice  & 
week  to  once  In  two  or  three  months. 
—In  one  Instance,  at  least,  being  no  nearw 
tiian  six  weeks  to  the  date  of  I3ie  homldde,— 
witnesses  were  asked  whether,  in  their  oi^- 
ton.  the  aecnsed  knew  the  difleroice  betwem 
right  and  wrong  on  August  28,  1881,  as  to 
Hie  killing  of  J.  P.  Farr.  The  evidence  ot 
these  witnesses  as  to  the  sane  or  Insane  con- 
dition of  the  prisoner  was  tbleinble  only  be- 
cause thoy  testified  as  to  the  existence  of 
sanity  or  Insanity  as  a  fact  What  deduction 
was  to  be  drawn  from  that  fact  was  soldy  a 
questl<Hi  for  the  oonslderatlfm  of.  and  deter^ 
minathm  by,  the  Juiy.  The  contest  was  not 
as  to  the  tact  of  the'homldde,  but  was  as  to 
the  legal  respMuAblllty  of  the  aecnsed  for  lu 
eomndssliKL  The  coort  property  Instructed 
tiie  Jury  that  If  the  aecnsed.  at  the  time,  by 
reason  of  hunnity,  had  not  the  capad^  to 
fflstlngnlsh  between  right  and  wrong,  be 
conld  not  be  hdd  accountable.  This  cl^MU!lty 
was  the  aoAe  question  for  the  jury  to  detw* 
mlnei  To  allow  the  wltneoes  to  testis  that 
In  their  opinion  the  accused,  when  he  com- 
mitted the  homldde,  was  sane,  and,  further, 
tbht  he  knew  the  difference  between  right 
and  wrong,  as  to  his  IdUIng  of  J.  P.  Farr,  at 
the  time  of  the  commlsalMi  of  the  homldde, 
vras  to  allow  of  as  Incompetent  evidenee  as 
to  have  permitted  the  same  witnesses  to  tes- 
tify whetb»  or  not,  in  their  opinion,  the  ac- 
cused was  guilty  as  charged.  If  the  testi- 
mony really  given  was  accepted  by  the  jury, 
and  acted  upon,  as  true,  ooly  a  verdict  of 
guilty  could  logically  result.  The  reason  for 
the  rule  allowing  nonaq;tert  witnesses  to  teft- 


tlfy  as  to  sanity  or  insanity,  as  a  physical 
fact,  has  been  fully  set  out,  that  it  may  be 
obviotts  that  in  this  there  Is  no  violation  of 
the  general  rule  which  fwblds  witnesses,  not 
experts,  testifying  as  to  a  mere  CH;>inion.  In 
some  courts  even  this  class  of  evidence  has 
beea  rejected,  l>ecau8e  aasumed  to  be  but  cme 
kind  of  an  opinion.  By  the  great  majority 
of  courts,  however.  It  Is  sllowed,  because  It  Is 
not  op^  to  that  objection.  This  rule,  how- 
ever, furnishes  no  excuse  for  permitting  non- 
expert witnesses  giving  what  without  doubt 
la  a  mere  opinion,  and  that,  too,  upon  the 
one  vital  question  In  the  case,— the  legal  ac- 
countability of  the  prisoner  for  a  homldde 
admittedly  committed  by  him.  The  Jodg^ 
matt  of  the  district  court  is  reversed. 

IRVINE,  C,  concurs.  RAGAN,  C.asconn- 
sel,  having  advised  parties  interested  in  re- 
spect thereto.  to<riL  no  part  in  the  conddem- 
tion  or  deddon  of  the  above  case. 


STATB  ax  nL  CRAWFORD  v.  N0BBI8. 
(Snpreme  Court  of  Nebraska.  June  28,  1883.> 

WbO  AHS  ClTIZIXS- UOSSTlTDTIOllAI.  LaW— NaT- 
DRALIXATION— BlBOTIOX  CuXTBSTS— NOKIMATIOX 

or  Candidate- Bkbohs  iv  Ballots. 

1.  He  act  of  congress  approved  Febraary 
8,  1887,  entitled  "An  act  to  provide  for  tlie  al- 
lotment of  lands  in  Beveralty  to  Indians  on  the 
various  rraervatioiu  and  to  extend  the  protec- 
tion of  the  laws  of  the  United  States  and  the 
territories  over  the  Indiana,  and  for  other  pur- 
poses," is  not  In  conflict  with  article  1,  {  &  of 
the  constitution  of  the  United  States,  which 
provides  that  congress  shall  have  power  "to  es- 
tablish an  uniform  rule  of  naturalization." 

2.  By  the  provftions  of  said  act,  all  In- 
dians bom  within  the  tenltortal  limits  of  the 
United  States,  to  ^ibom  allotmeDts  of  land  In 
severalty  have  been  made  under  the  provisions 
of  said  law.  or  other  law  or  treaty,  and  all 
Indians,  bom  as  aforesaid,  who  have  volun- 
tarily taken  op  their  rraidence  In  the  United 
States,  separate  and  apart  from  any  tribe  of 
Indians  therein,  and  adopted  the  habita  of  civ- 
ilized life,  are  made  citizens  of  the  United 
States,  and  such  Indians  residing  in  this  state 
are  citizens  thereof. 

3.  The  actual  iasoance  or  receipt  bj  an 
Indian  of  a  patent  for  lands  allotted  to  him  un- 
der the  act  Is  not  necessary  to  conititute  him  at 
dtizen  of  the  United  States.  When  he  has  ac- 
cepted the  land  allotted,  taken  possessloD  there- 
of, and  otherwise  complied  with  the  law,  he  be- 
comes entitled  to  hia  patent,  and  bis  citizenship 
attaches. 

4.  An  objection  that  the  "convention," 
"primaiT  meeting,"  "committee."  or  "electfws" 
nominaaog  a  candidate  for  a  public  office  had 
not  legal  authority  to  make  such  nomination 
must  be  made  before  the  Section,  and  in  the 
manner  provided  by  section  136,  c.  26,  of  the 
Compiled  Statutes;  and  if  not  so  made  tiie  le- 
gal authority  of  anch  ''convention,"  etc.,  to 
make  such  nomination— the  certificate  tiiereof 
beinff  in  an  apparent  conformity  wi^  the  iwo- 
visions  of  the  election  law — will,  in  the  awence 
of  fraud,  be  conclusively  presumed. 

6.  By  the  provi^ona  of  section  141,  c.  2G. 
of  the  Compiled  Statutes,  a  candidate  may 
make  objections  to  the  ballots  as  printed  by 
the  county  clerk,  and  invoke  the  power  of  the 
courts  to  correct  any  error  or  omission  in  the 
name  or  description  of  his  competitor;  bat,  it 
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■nch  eandldat*  Mglaeto  to  makA  andi  objection 
until  aftiir  tha  dectitm.  h«  cannot  then  object 
to  the  refinlt  becanw  of  mar  error  In  the  politi- 
cal dedfniation  of  his  comi»etit(Mr  on  saia  bal- 
lots, iri^oat  a  showing  of  frand.  and  that  the 
«Tor,  by  dec«Tios  the  electors,  prevented  a  full 
and  fair  expresdon  of  the  voters*  will. 

6.  Such  a  constmctioQ  of  an  election  law 
BS  wDoid  resnit  in  the  disfranchisemeDt  of 
large  bodies  of  Toters  because  of  an  error  of 
some  public  officer  should  not  be  adopter!, 
where  the  language  of  the  statute  is  susceptible 
of  any  other. 

7.  Innocent  irregolarities  of  dectloo  oi&- 
cera.  which  are  free  of  fraud,  and  have  not 
prevented  a  free  and  fair  expresrion  of  the  pop- 
ular choice,  will  not  vitiate  the  result  oi  an 
election.  (uUeaa  the  legieiatnre  Iiaa  ezpraislr  m 
declared. 

(SrllaboB  br  tlw  Oonrt.) 

CommlsslonerB'  de<ddon. 

Original  action  la  quo  warranto.  In  the 
name  of  the  state,  at  the  relation  of  J.  C. 
Crawford,  against  W.  F.  Norrla.  to  try  title 
to  the  office  of  Judge  of  the  eighth  judicial 
district  of  Nebraska.  Judgment  for  defend- 
ant 

Glfia  H.  HftstlngB,  Atty.  Gen..  M.  McLnugh- 
lln,  Barnes  ft  Bamea,  W.  E.  Gantt,  and  W.  F. 
Birant,  for  r^tor.  Barnes  ft  Tyler,  a  C. 
McXish.  Urlab  Bnrner,  and  Jay  ft  Beolc,  fbr 
reepondent. 

RAOAN,  O.  mils  is  an  action  of  quo  war- 
ranto, broui^t  by  the  relator,  J.  O-  Cra-wfwd, 
against  W.  F.  Norrls.  the  presrait  judge  of 
the  ^f^th  judicial  district  The  material 
allegatlona  of  the  Information  are  that  at 
tbe  general  election  held  on  the  3d  day  of 
November,  1801.  tn  the  dghth  judicial  dis- 
trict of  the  state  of  Nebraska,  the  whole 
number  of  TOtes  cast  for  judge  of  the  dis- 
trict court,  as  canvassed  and  returned  by 
the  board  -of  canvassers,  was  7,408,  of  which 
the  defendant  Is  alleged  to  bare  received 
3,775  and  the  relator  3,093,  and  that  upon 
the  canvass  of  said  rotes  sold  defendant 
bad  on  apparent  majority  ot  82  rotes,  and 
was  thereupon  declared  duly  dected  to  said 
office,  and  rec^red  a  certificate  of  eleetiixi 
to  the  same:  That  tba  oonnty  ololu  of  the 
counties  at  Cimnlng,  Gednr,  and  Stantm 
<3auBed  the  name  of  tiie  defoidant  to  be 
printed  on  tiie  aample  and  official  baUots  as 
foUows:  "W.  F.  Norris,  Independmt  and 
Xtepnblican,"— wlthontaattkoilty.and  Indirect 
-violation  of  the  law.  as  the  said  Norrls  had 
not  been  nominated  by  any  couTOition  or 
primaiy  meeting  represmting  a  political 
party  wlUoh  at  the  last  electi(m  beCore  mch 
convention  cast  1  per  centum  of  the  rote 
pcdled  In  said  jodidal  district  Tbat  at  the 
last  deotlon  helA  prior  to  said  notnbiatl<m 
fliere  was  no  candidate  voted  lEor,  for  any 
ofBoe  In  said  judicial  district  representing 
the  political  party  and  designated  on  the 
ballots  as  "Independent"  That  600  ballots 
were  cast  in  said  counties  at  the  November 
Section,  18B1,  for  the  said  defendant,  on 
which  ballots  he  was  designated  as  candi- 


date for  the  "Independent"  party,  whlc2i 
said  500  rotes  are  part  of  the  total  of  3.775 
rotes  cost  and  canvassed  for  the  said  defend- 
ant That  at  the  time  of  the  holding  of 
the  courentloa  aforesaid  there  was  no  party 
in  said  judicial  district  by  the  name  of  "In- 
dependent" and  the  printing  of  the  defend- 
ant's name  on  the  ticket  representing  lilm  as 
"Independent"  was  calculated  to,  and  did, 
deceive  a  large  number  of  voters.  That  the 
county  clerk  of  Thurston  county  caused  the 
name  of  the  defendant  to  be  designated  on 
the  sample  and  offltdal  ballots  as  candidate 
for  judge  of  said  district  as  follows:  "W. 
F.  Norrls,  Republican  and  Independent" — 
without  the  said  defendant  having  been 
nominated  by  any  convention  representtug 
any  political  party  known  or  deeli^ted  as 
"Kepublican  Independent"  That  2»3  of 
such  ballots  were  cast  in  said  Thurston 
county  for  the  said  defendant  and  were 
canvassed  and  counted  as  a  part  of  the  snid 
3,775  votes  alleged  to  have  been  received  by 
said  defendant  That  the  printing  of  the 
defendant's  name  on  the  ballots  as  afore- 
said was  calculated  to  deceive  the  voters, 
by  making  It  appear  that  the  defendant 
was  the  candidate  and  nominee  of  the  "Re- 
publican IndependHit"  party,  when  in  fact 
he  was  not  Ttiat  the  county  clerk  of  Da- 
kota county  caused  the  name  of  the  defend- 
ant to  be  printed  on  the  sample  and  official 
ballots  as  follows:  "W.  F.  Norrls,  People's 
Independoitand  Republican,"— :not  withstand- 
ing there  was  no  ct^tlticate  on  file  in  the 
office  of  said  clerk  certifying  that  said  Norris 
had  been  nominated  by  any  convention  r^- 
resenting  a  pt^tlcal  party  by  the  name  of 
"People's  Ind^endent"  That  the  printing 
of  the  defendant's  name  on  the  ttallots  as 
aforesaid  was  calculated  to,  and  did,  decdve 
the  voters  in  said  county,  by  representing 
that  he  was  the  (andidate  of  the  "People's 
Independent"  party,  when  In  fact  he  was 
not  and  that  200  such  votes  were  cast 
counted,  and  canvassed  for  said  defendant 
in  jHild  county,  as  a  part  of  said  3.7TO  votes 
alleged  to  have  been  recdved  sold  de- 
feidant  That  at  said  decMlon  there  were 
cast  in  Omaha  preduot  and  Blade  Bird  pre- 
cinct In  llitirst<m  county,  127  Illegal  votes, 
and  that  in  Percy  precinct  and  In  Winnebago 
precinct  In  said  Thurston  oonnty,  there  were 
cost  206  inegal  votes.  That  said  illegal  rotes 
BO  cast  in  said  tour  prednts  were  cast  by 
persons,  members  of  the  Omaha  and  Winne- 
bago tribes  of  Indians,  who  were  then  under 
the  charge  of,  and  In  the  care,  custody,  and 
control  of,  an  Indian  agent  and  that  none  of 
said  Indians  who  voted  at  said  dection  In 
said  four  precincts  wwe  dttsms  of  Qie 
United  States  or  this  state,  and  were  not 
qiuilifled  doctors,  on  the  3d  day  ol  Novem- 
ber. 1891.  That  said  Omaha  and  Bhidt  Bird 
precincts.  In  said  Tluirston  county,  are  a 
part  and  parcel  of  the  Onitihn  Indian  rescr- 
ration,  and  that  the  polling  phices  where 
the  said  Omaha  Indiims  voted  were  luiated 
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on  said  reservaW&n.  TTiat  said  Perry  and 
Wlnnebafjo  precincts  are  a  part  and  parcel 
ot  the  Winnebago  reservation,  and  that  the 
polling  places  where  said  Winnebago  In- 
•dlans  voted  were  located  on  said  Wlnne- 
btiffo  Indian  reservation. 

The  answer  of  the  defendant,  so  far  as  we 
notice  It,  alleges:  The  defendant  denied  that 
the  persons  named  in  the  relator's  Informa- 
tion as  Indians  were  at  the  time  of  the  elec- 
tion members  of  the  Omaha  and  Winnebago 
tribes  of  Indians,  and  averred  the  fact  to 
"toe  that  there  were  then  no  such  tribes  of 
Indiana,  and  that  their  tribal  relations  had 
teen  dissolved,  and  that  all  of  said  persons 
«o  named  In  said  information  as  Indians, 
and  who  voted  In  said  Perry,  Winnebago, 
-Omaha,  and  Block  Bird  precincts.  In  said 
Thurston  county,  were  on  the  3d  day  of 
November,  1891,  citizens  of  the  United 
States,  and  qnallfled  voters  of  the  state  of 
Nebraslta.  That  all  of  said  Indians  were 
toora  within  the  territorial  limits  of  the 
United  States,  and  on  the  3d  day  of  Novem- 
ber, 1881,  were  male  persons  more  than  21 
years  of  age,  and  before  said  election  each 
and  every  of  said  persons  had  severed  his 
tribal  relations,  and  had  adopted  the  habits 
-of  civilized  life,  and  lived  separate  and 
Apart  from  any  tribe  of  Indians;  and  each 
of  said  Indians,  before  such  election,  had 
Applied  for  and  had  received  his  allotment 
■of  land  In  severalty.  In  accordance  with  an 
act  of  congress  approved  February  8.  1887, 
commonly  known  and  called  the  "Dawes 
Bill."  That  said  defendant  was  duly  nomi- 
nated for  district  Judge  of  the  eighth  Jndi- 
■dal  district  of  the  state  of  Nebraska  by  the 
Republican  judicial  convention  of  said  dis- 
trict as  candidate  tor  district  Judge  at  the 
■election  to  be  held  November  3,  1801.  That 
tie  was  also  nominated  by  the  Indep»ident 
Judicial  convention  of  said  district,  held  at 
Wakefield,  Neb.,  as  candidate  for  Judge  of 
said  district  at  said  election.  That  certifi- 
cates of  each  of  said  nominations.  In  due 
form  of  law,  were  duly  filed  in  the  office  of 
the  clerks  of  the  several  counties  composing 
«aid  Judicial  district  at  the  proper  time  be- 
fore the  election,  niat  tlie  clerks  of  the 
-■everal  counties  embraced  In  said  Jndldal 
■district  caused  the  official  and  sample  bal- 
lots for  sBld  eleetton  to  be  printed  and  pnb- 
liabed  In  due  form,  and  at  tho  proper  time, 
tfefore  the  holding  of  said  election.  That 
aald  derln,  without  fnmd,  and  to  Oie  beet 
■of  their  knowledge  and  information,  placed 
the  name  of  this  defendant  on  said  ofiBdal 
and  sample  ballots  as  a  candidate  for  office 
■of  district  Judge  for  both  of  sold  porttea  by 
which  he  was  nominated.  That  aald  "Inde- 
pendent Judicial  convention,"  and  the  per- 
eons  who  composed  the  same,  were  the  same 
persona,  and  waa  the  aame  party,  that  In 
tbe  year  1890,  under  13ie  name  and  a^le  of 
'Teople'B  Ind^endent  Party,"  east,  In  eald 
atate  of  Nebraska,  aome  68,000  votes,  and, 
in  aald  ti^th  Judicial  district,  more  than 


1  per  centum  of  the  votes  polled  therein  at 

the  general  election  in  said  year.  That  aS 
of  these  facts  were  well  known  to  the  said 
relator  at  the  time,  and  long  before,  the 
said  election,  held  Noremb«  8,  1881.  yet 
the  said  relator  made  no  objection  to  tlie 
said  certiflcatee  of  nomination,  or  aaiu  offi- 
cial or  sample  ballots,  but  acquiesced  in  all 
of  said  proceedings,  yvltb.  fall  knowledge 
thereof,  and  Is  now  estopped  to  question  the 
regularity  or  good  faith  of  said  proceeamfs. 
Defendant  further  averred  that  he  received 
a  large  majority  of  the  legal  votes  cast  In 
aald  district  for  the  office  of  district  Judge 
at  the  November  election,  1891;  that  said 
election  was  lawfully  and  fairly  ctrndncted: 
that  no  voter  in  said  district  was  deceived 
by  anything  which  occurred  In  relatiim 
thereto,  either  b^re  or  at  the  holding  of 
said  election;  that  he  lawfully  and  right- 
fully received  the  cerdfloate  of  Section,  f  nd 
In  due  time  ottered  uptm  hla  dutlea  as 
Judge. 

We  then  have  the  following  Issues:  (a) 
Whether  the  Indians  of  Omaha  and  Blacb 
Bird  precincts,  In  Thurston  comity,  who 
voted,  were  electors,  (b)  Whether  the  In- 
dians of  Winnebago  and  Perry  predncts.  In 
said  Thurston  county,  who  voted,  were  elect- 
or&  (c)  If  thwe  Indians  were  voters,  should 
the  ballots  cast  by  them  be  rejected  because 
the  polling  places  at  which  they  were  cast 
were  on  lands  in  said  Thurston  county  known 
as  the  "Omaha  and  Winnebago  Indian  Reser- 
vations?" <d)  SbaU  the  ballots  east  tor  the 
defendant,  on  which  he  waa  designated,  "W. 
F.  Norrls,  Republican  Independent,"  be 
counted.  <e)  Shall  the  ballots  cast  for  the  de- 
fendant, on  which  he  was  designated.  "W. 
P.  Norrls,  Republican.  W.  F.  Norrls.  Inde- 
pendent," be  counted?  (f)  Shall  the  bal- 
lots cast  for  the  defendant,  on  which  he  was 
designated,  "W.  F.  Norrls,  RepubUcan.  W. 
F.  Norrls,  Peopled  bidepakdeii^**— be  count- 
ed? 

Thla  catise  was  sent  to  a  referee  to  take 
the  evidence  and  report  his  findings  of  fnet. 
He  has  done  so,  faithfully  and  carefullr: 
but,  as  both  parties  to  this  proceeding  bare 
filed  exceptions  to  the  referee's  report,  we 
have  been  compelled  to  read  the  enttre 
testbuQny,  and  aball  c<»iatroe  It  wiuont  ref- 
erence to  the  report  of  the  referee,  while 
cheerfully  acknowledging  the  aartatuce  Hie 
r^rt  has  afforded  na. 

(a)  Were  the  Indians  of  Omaha  and  Black 
Bird  predncts.  In  niunton  county,  electors? 
The  record  shows  that  the  Indiana  who 
voted  at  tbe  61ectbm  In  Omalia  and  Blaci: 
Bird  predncts  In  Novembw,  18B1,  were  male 
persons  over  21  years  of  ace,  all  bora  within 
the  territorial  Umlta  at  tba  United  States 
and  territories,  and  ware  bom  members  of 
the  Omaha  tribe  or  aatlwi  of  Indiana;  that 
each  of  said  persona  so  voting  had,  before 
aald  election,  takm  bla  land  In  aaraaity: 
had  taken  possession  thereof,  and  recHved 
his  patent  therefor,  la  accordanca  wiUi  tke 
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tenaa  (tf  ttw  act  of  eoDgnm  apprvweH  Feb- 
ruary H  1887.  Article  7,  I  1.  of  the  coa- 
atltutioa  of  this  Btate.  prorldes  that  aU  male 
penons  of  the  age  itf  21  yean,  or  upwards, 
who  have  redded  in  the  state  six  months,  and 
who  are  dtlsens  at  the  United  States.  sliaU 
be  electors^  Section  6  of  tlie  act  of  con- 
sreas  approved  February  8,  1887,  provides: 
"And  erery  Indian  bom  within  the  terri- 
torial limits  of  the  United  States,  to  whom 
allotments  (of  land]  shall  have  been  made 
under  the  prorlaions  ot  this  act,  or  under 
any  law  or  treaty,  •  *  •  to  hraeby  de- 
clared to  be  a  citizen  of  the  United  States 
and  entitled  to  all  the  zli^ta,  privileges  and 
Immimltles  ot  such  dtlMU."  In  State  v. 
Praaler.  28  Nebu  438,  41  N.  W.  Rep.  471.  It 
Is  said.  In  sabstance,  that  in  order  to  estab- 
lish an  Indian's  ri^t  to  dtlzensblp,  and 
bence  to  rote  at  an  election  in  this  state, 
it  must  be  proven  that  such  Indian  was 
bom  wltiiln  the  territorial  Umlta  of  the 
United  States,  and  that  an  allotment  of  land 
had  In  fact  been  made  to  sucli  Indian  by  the 
government  of  the  United  Stateii,  In  pur- 
suance of  the  act  of  congress  above  men- 
tioned, or  some  other  law  or  treaty.  The 
Indiana,  then,  of  Omaha  and  Black  Bird 
precincts,  who  voted  at  the  election  of  No- 
vember 3,  1891,  were  electors,  within  the 
naennlng  of  the  constitution  of  the  state, 
and  the  act  of  congress  quoted  above. 

(b)  Were  the  Indians  of  Winnebago  and  Per- 
ry precincts,  in  Thureton  county,  voters?  The 
eTidence  in  this  record  shows  that  the  In- 
dians who  voted  at  the  election  held  Novem- 
ber 3,  1891,  in  WinnelMgo  and  Perry  pre- 
cincts, were  at  the  time  of  said  election  I 
male  persons  over  21  years  of  age;  that  they  i 
were  bom  within  the  territorial  limits  of  the  ' 
United  States,  and  were  bom  members  of  ' 
tbe  Winnebago  tribe  of  Indians;  that  each 
and  every  one  of  said  Indians  who  voted  bad, 
t>efore  the  election,  selected  and  applied  for 
bis  nllotment  of  land  In  severalty  under  the 
terms  of  said  act  of  congress;  t^at  each  of 
the  Indiana  so  voting  had  taken  possession 
of  his  land;  that  the  special  agent  appointed 
by  the  government  for  the  allotting  of  lands 
to  Indians  had  allotted  to  each  of  snld  Indi- 
ans, so  voting,  his  land  in  severalty,  had 
Isaned  certificates  to  said  Indians  for  such 
a.l1otments,  and  transmitted  the  schedules  of 
said  allotments  to  the  secretary  of  the  Inte- 
rior, for  his  approval,  but  that  at  the  date 
of  the  election  tbe  selections  of  land  in  sev- 
eralty, made  by  the  Indians,  and  the  allot- 
uient  thereof  made  by  the  government,  had 
not  heen  formally  approved,  nor  the  patent 
Issued  therefor.  The  evidence  further  shows 
that  these  Indians  had  voluntarily  taken  up 
their  residences  separate  and  apart  from 
their  tribes;  that  they  had  adopted  the  hab- 
its of  civilized  life;  that  they  had  severed 
their  tribal  relatlODS. 

Now,  it  Is  contended  by  the  relator  that 
these  Winnebago  Indians,  although  bom 
«rlthln  the  territorial  limits  of  the  United 
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States,  and  althon^  ^aj  had  selected  their 
lands  In  sereral^  in  oon^liance  with  the 
provisions  of  said  act  of  congress,  taken  pos- 
MBSlm  ot  mid  lands,  and  such  selections  had 
beoi  approved  by  the  agent  of  the  United 
States  appointed  to  make  the  allotments, 
the  certificates  of  allotments  had  hem  issued 
to  the  benefldariei^  and  such  allotments  cer- 
tlfled  to  the  secretary  of  the  Interior,  yet 
because,  at  the  date  of  the  election,  that 
offlrar  had  not  formally  approved  of  the  al- 
lotments made,  and  the  allottees  had  not  act- 
ually received  their  patents  for  the  lands 
aUotted,  they  were  Hierefore  not  uttltlcd 
to  vote.  We  do  not  so  construe  the  act  By 
section  6  thereof  It  is  provided:  "And  every 
Indian  bom  within  the  territorial  limits  of 
the  United  States  to  whom  allotments  shall 
have  been  made  imder  the  provisions  of 
this  act,"  etc.;  and  section  3  of  said  act  pro- 
vides that  the  United  States  shall  nuike  the 
allotments  throtigh  a  special  agent  appointed 
by  the  president  for  the  purpose,  and,  when 
such  allotment  are  made,  certify  the  f:ict 
to  the  secretary  of  the  Interior,  and,  upon 
his  approval  of  the  allotm«its  made  by  the 
government,  patents  shall  issue  therefor. 
The  part  to  be  taken  by  the  Indian  in  this 
proceeding  is  much  like  that  talcen  by  a 
man  "taking  up  a  homestead."  He  selecte 
the  land  he  wishes,  and  the  local  authorities 
of  the  govemment  confirm  or  reject  bis  se- 
lection. Now,  these  Winnebago  Indians  se- 
lected each  his  allotment  of  land  lu  severalty, 
under  the  terms  of  the  act  of  congress,  and 
took  possession  of  said  lands.  The  fecial 
agent  of  the  govemment  made  the  allot- 
ments, issued  the  certificates  therefor,  re- 
ported his  action  to  tbe  secretary  of  the 
Interior,  and  recommended  that  patents 
should  issue  for  the  lands  so  allotted.  These 
Indians  had  done  all  required  of  them  by 
law  to  entitle  them  to  the  lands,  and  to  the 
right  of  citizenship.  It  Is  undoubted  that 
If  they  possessed  ^e  qualifications  required 
by  the  act,  as  to  birth,  etc.,  and  complied 
on  their  part  with  the  other  requirements  of 
the  law.  the  secretary  of  the  interior 
has  no  discretion  In  the  matter,  but  must  ap- 
prove the  allotments  made,  and  the  patents 
must  issue  therefor.  The  presumption  la 
that  the  special  agent  made  no  allotments 
to  any  one  not  entitled  thereto,  and  we  will 
presume  that  all  Indians  holding  the  certifi- 
cates of  allotment  under  the  act  are  entitled 
to  their  patents,  and  therefore  citizens,  aud 
entitled  to  vot&  An  Indian  to  whom  an  al- 
lotment has  been  made  under  this  act,  and 
who  possesses  the  other  qualifications  re- 
quired by  the  constitution  and  laws  of  this 
state,  is  prima  facie  a  voter.  But  the  evi- 
dence In  this  record  shows,  as  before  stated, 
that  at  the  election  held  November  3,  1891, 
these  Winnebago  Indians  who  voted  at  such 
Section  liad  severed  their  tribal  relations, 
voluntarily  taken  up  their  residence  separate 
and  apart  from  their  tril>es,  and  had  adopt- 
ed the  habits  of  dvllized  Ufe;  and  this 
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brought  them  within  the  last  climae  of  sec- 
tion 6  of  the  aforesaid  act  of  coDgress. 

The  learned  connsel  for  r^tor  -very  truly 
wiy  "that  the  government  of  the  United 
States  la  one  of  the  enumerated  powers,  the 
national  constitution  being  the  instrument 
which  specifies  them,  and  in  which  authority 
should  be  found  for  the  exercise  of  any  pow- 
er which  the  national  goTemment  assumes 
to  possess,"  and  then  proceed  to  argue  that 
the  act  of  congress  known  as  the  "Dawes 
BlU"  (s  unconstitutional.  The  claim  la  that 
it  violates  section  8,  art  1,  of  the  constitu- 
tion of  the  United  States,  which  provides 
that  congress  shall  have  power  'no  establish 
an  uniform  rule  of  naturalization;"  that  the 
rule  prescribed  by  the  law  Is  not  uniform. 
The  argument  is  very  able  and  very  Interest- 
ing, but  we  do  not  think  that  the  act  In 
question  is  in  conflict  with  the  constitution 
of  tiie  United  States.  Section  19,  art  6,  of 
the  constitution  of  this  state,  provides:  "All 
laws  relating  to  courts  shall  be  general,  and 
have  uniform  operation."  In  the  examina- 
tion of  a  law  passed  by  the  legislature,  which 
was  alleged  to  be  in  conflict  with  the  above 
clause,  the  supreme  court  of  Ibis  state.  In 
State  T.  Berka,  20  Neb.  375,  30  N.  W.  Rep. 
267,  said:  The  constitutional  provision  last 
above  quoted  "Is  not  violated  by  an  enact- 
ment of  a  law  limiting  the  number  of  Justices 
of  the  peace  In  rftles  of  the  first  class  to 
three,  to  t>e  elected  in  districts  to  be  created 
by  the  board  of  county  commissioners  of  the 
counties  In  which  such  cities  are  situated." 
"A  law  whl(±  Is  general  and  uniform  through- 
out the  state,  operating  alike  upon  all  per- 
sons and  localities  of  a  class,  or  who  are 
brought  within  the  relations  and  circumstan- 
ces provided  for,  Is  not  objectionable  as  want- 
ing uniformity  of  operation."  The  rule  as 
thus  announced  was  adhered  to  by  this  court 
in  County  of  Lancaster  v.  Trimble,  33  Neb. 
121,  49  N.  W.  Rep.  93a 

An  analysis  of  the  "Dawes  Bill"  discloses 
that  it  prescribes  a  role  of  naturalization  only 
for  Indians  bom  within  the  territorial  limits 
of  the  United  States,  and  for  such  of  those 
(1)  to  whom  lands  have  been  allotted  in 
severalty;  and  (2)  such  as  have  voluntarily 
taken  up  their  residence  In  the  United  States, 
separate  and  apart  from  any  tribe  of  Indians 
therein,  and  adopted  the  habits  of  civilized 
life. 

(c)  Are  the  votes  cast  by  these  Indians  to 
be  rejected  because  the  polling  places  at 
which  they  were  cast  were  located  on  their 
reservations?  Relator  Insists  that  neither  the 
state  of  Nebraska  nor  the  coimty  of  Thurs- 
nm  had  any  Jurisdiction  over  these  reserva- 
tions; that  the  establishing  of  election  pre- 
cincts, and  holding  elections  thereon,  were 
illegal,  and  the  votes  cast  thereat  should  be 
thrown  out  In  Painter  v.  Ives,  4  Neb.  128, 
it  was  said  by  Chief  Justice  Lake:  "It  would 
scorn  clear  that  at  the  date  of  the  state's 
fldmlsslon  into  the  Uulon.  every  portion  of 
Uu)  territory  within  the  prescribed  bounda- 


ries thereof,  the  Indian  reservations  fndnsiTe, 
became  subject  to  its  laws."  We  think  this 
is  correct  The  county  of  Thurston,  in  whliA 
these  reservations  lie,  is  one  of  the  duly- 
organized  political  subdivisions  of  tbe  states 
The  county  authorities  were  invested  by  law 
with  the  duty  of  establishing  voting  places 
therein,  and  of  holding  elections.  Tlie  tact 
that  (me  or  more  of  the  places  of  voting  hap- 
penFd  to  be  on  an  Indian  reservation  In  the 
cotmty  Should  not  dlsfrandilse  the  voters. 
That  tbe  title  to  these  reservations  is  In  the 
United  States,  and  the  lands  are  oa:iq>led  by 
the  Indians,  sometimes  denominated  "war^ 
ofthenation,"doeenot  give  the  United  States 
exclnslTe  Jurisdlctloa  of  the  territory.  Th» 
jurisdiction  of  the  nation  over  the  Indian, 
In  his  tribal  relation,  is  supreme  and  exclu- 
sive; but  when  on  Indian  becomes  a  dttaeu 
of  tbe  United  States,  within  the  provisions 
of  the  acts  of  congress,  he  becomes  subject 
to  the  laws  of  the  state  of  which  he  Is  a 
resident,  and  entitled  to  the  benefits  of  the 
laws  of  such  state.  The  state  also  has  Juris- 
diction over  all  the  territory  within  Its  bound- 
aries, for  the  government  and  protection  of 
Its  citlsEens  and  their  property,  and  the  en- 
forcement of  Its  laws. 

(d)  Shall  the  ballots  cast  for  the  defend- 
ant on  which  he  was  designated,  "W.  P. 
Norris,  Republican  Independent,"  be  count- 
ed? <e)  Shall  the  baUots  cast  for  tiie.  defend- 
ant, on  which  he  was  designated,  "W.  F. 
Norris,  Republican.  W.  F.  Norris.  Independ- 
ent," be  cotmted?  (f)  Shall  the  ballots  cast 
for  the  defendant  on  which  he  was  desig- 
nated, "W.  P.  Norris,  Republican.  W.  F. 
Norris.  People's  Independent,"  be  counted? 
We  answer  that  all  of  said  Imllots  were 
rightfully  counted  for  the  ddendant,  and  for 
the  following  reasons: 

The  record  shows  that  the  defendant  was 
duly  nominated  by  the  Republican  conven- 
tion as  its  condldate  for  the  office  of  Judgfr 
for  the  el^th  Judicial  district;  tbat  he  was 
also  nominated  by  the  Independent  conven- 
tion held  at  Wakefleld;  that  certificates  of 
these  nominations,  In  due  form,  were  filed 
In  the  office  of  the  county  clerk  for  each  of 
the  counties  composing  said  district  for  the 
length  of  time  required  by  law  before  the 
election. '  It  was  the  duly  of  the  county 
clerks,  In  preparing  the  offidal  ballots,  to 
place  the  defendant's  name  thereon  as  a 
candidate  for  each  of  the  parties  by  which 
he  was  nominated.  The  clerks  prepared  the 
ballots  without  su^estlons  from  either 
party  to  this  proceeding,  and  did  so  without 
fraud,  and  with  the  most  honest  of  inten- 
tions. The  evidence  also  shows  that  there- 
was  no  party  by  the  name  of  "Independent" 
which  polled  In  said  district  1  per  centum  of 
the  votes  cast  therein  at  the  election  of 
1890,  but  the  evidence  does  show.  If  that 
is  material,  that  the  "People's  Independent" 
pnrty  .Tnd  ttio  '■Independent"  party  were 
one  and  the  sii\m<\  This  court  will  also  taJce 
'  Judicial  notice  of  tht!  fact  that  the  Reonb- 
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Ucftn  party  and  tbn  People's  Independent 
party,  at  tbe  geneial  electtou  of  18D0,  each 
cast  more  than  1  per  cmtum  of  the  Totes 
polled. 

The  defendant  waa  entitled  to  hare  his 
name  appear  on  the  ballots  as  candidate  of 
each  party  nominating  him.  Flaber  v.  Dud- 
ley, (Md.)  22  AfL  Rep.  2;  Wlsmwe's  AtMtra/- 
llan  Ballot  Sye.  190;  Bebmsmeyer  t.  Kreita, 
OIL  Sop.)  26  N.  B.  Bep.  701;  State  T.  Fierce, 
35  Wla.  8S;  State  t.  Stein,  86  Nebw  848,  63 
N.  W.  Bep.  990.  And  aU  inch  ballota  ahonld 
be  eonnted,  onleas  it  appears  Om  candidate 
was  voted  for  more  than  once  by  the  same 
elector.  By  section  156,  c  26,  Oomp.  St, 
It  la  provided  that  all  certificates  of  nomina- 
tion, which  are  la  iwp&nnt  confomd^  wlUi 
the  provisions  of  the  election  law,  shall  be 
deemed  raUd  nnless  objecti<m  1>  made  thwe> 
to  In  time  days  after  ih^  being  filed; 
and  section  141  of  the  same  act  provides 
that  whenever  It  aball  be  made  to  appear 
try  affidavit  that  an  mor  or  omlsaton  has 
occurred  In  the  name  or  description  of  a 
candidate  nominated  tor  office,  or  in  the 
printing  <a  the  sampto  or  official  ballots, 
the  comity  judge,  or  any  judge  of  the  dis- 
trict Goort  at  chambm,  may,  upon  appll- 
oaticm  of  any  voter,  require  the  deric  to  cor- 
rect the  error  eomplahied  of.  or  Show  eanse 
why  it  should  not  be  corrected. 

Now,  the  certificates  of  the  nomination  of 
the  defendant  apparently  conformed  with 
the  law,  and  the  record  befMe  na  does  not 
disctoee  that  the  r^tw,  or  any  other  elect- 
or, made  any  Objection  to  su^  certificates. 
'When  these  certificates  were  filed  It  was 
the  duty  of  the  coonty  clerics,  In  preparing 
the  sample  and  official  ballots,  to  designate 
the  candidate  on  the  same  according  to  the 
certificates  of  nomloatloii.  It  Is  conceded 
the  clerks  prepared  the  ballots  without  sug- 
gestloD  from  either  party;  that  there  was 
DO  trand  practiced  or  Intended.  This  record 
does  not  show^nor  Is  the  attempt  made— 
that  any  elector  was  deceived  by  anything 
on  the  ballots,  and  the  ballots  show  plainly 
that  there  were  bat  two  candidates  for 
judge,— the  relator  and  the  d^endant;  and, 
for  au^t  that  appears,  evwy  man  voted 
for  the  candidate  of  his  choice.  Neither  does 
the  record  show  that  the  relator,  or  any 
one  else,  made  any  objection  to  the  party 
designation— that  is,  the  description— of  the 
defendant,  as  printed  on  the  ballots  before 
the  election;  and  yet  he  asks  us  to  dtafran- 
chlse  a  thousand  voters  of  the  state  because 
of  an  error.  If  It  was  an  error,  tn  the  po- 
litical description  of  the  defendant  The  re- 
lator and  defendant  had  a  right  to  be  voted 
for  for  an  office,  and  have  the  votes  counted, 
even  if  the  clerk  had  left  off  the  ballot, 
entirely,  the  names  of  the  political  parties 
of  which  they  were  members,  and  by  which 
they  were  nominated. 

The  statute  requiring  that  the  ballot  shall 
contain  the  name  of  the  party  or  principle 
which  the  candidate  represents  Is  directory, 


and  la  Intended  as  a  help  and  a  guide  to  the 
voter,  and  It  shonid  be  complied  wltii;  and 
the  law  d^onnoes  seme  penalties  against 
an  oflloer  who  should  unlawfully  or  fraud- 
ulently violate  it  Tet  as  the  voter  has 
nothing  to  do  wlUi  the  pr^;>aratlon  of  the 
ballot  he  cannot  be  deprived  ot  the  rlt^t  to 
have  hta  vote  counted  fOr  the  candidate  of 
Us  choice  because  the  ballot  omits  the  can- 
didate's correct  ptdltical  affiliation.  Smith 
V.  Harris,  (Golo.  Sup.)  82  Poc  Bep.  616; 
Montgomery  t.  O'Dell,  (Sap.)  22  N.  T.  Supp. 
412;  State  v.  Sazim,  (Ela.)  12  BouttL  Bep. 
218;  Miller  Fennoyer,  (Or.)  31  Pac.  Bep. 
830;  State  v.  Barber,  (Wyo.)  82  Pac.  Bep. 
14;  State  v.  Von  Camp,  (Neb.)  S4  N.  W. 
B^  113.  "Innocent  Irregnlaritles  of  elec- 
tion officer^  lAldi  are  free  ot  fraud,  and 
have  not  prevented  the  tree  and  fair  expres- 
sion of  the  popular  choice^  will  not  vitiate 
the  result  of  an  dectton,  unless  the  legisla- 
ture has  so  expressly  declared."  Bowers  v. 
Smith,  (Mo.  Sup.)  17  S.  W.  Bep.  701.  If  the 
r^tor  was  dissatisfied  with  the  political 
or  other  description  of  the  defendant  on  the 
ballots  as  printed,  he  should  have  proceeded, 
under  section  141  of  the  election  law,  to 
have  had  the  ballots  corrected.  Not  having 
done  thls.lila  objectiontothese  ballots  attiils 
time  comes  too  late.  Bowers  v.  Smith,  (Mo. 
Sup.)  17  S.  W.  Bep.  761;  Id.,  20  &  W.  Bep. 
101;  AUen  v.  Glynn,  (Oolo.  Sup.)  29  Pac.  Bep. 
070.  In  the  last  case  the  supreme  court  of 
Colorado,  through  Chief  Justice  Hayt,  say: 
"By  other  sectiwu  [of  the  Australian  ballot 
law]  It  la  provided  that  the  name  of  every 
candidate  whose  name  has  been  propMly 
certified  shall  be  on  one  and  the  same  bal- 
lot; that  the  sample  ballots  shall  be  in  the 
county  clerk's  possession  seven  days  before 
the  election,  subject  to  public  Inspection, 
and  official  ballots  four  days  before  election. 
It  is  also  provided  for  the  posting  of  sample 
ballots,  etc  An  examination  of  these  sec- 
tions will  show  that  the  legislature  has 
made  ample  provision  for  the  correction  of 
ballots  prior  to  the  election,  and  It  would 
seem  to  be  the  duty  of  the  candidate  to 
make  such  objection  in  seasonable  time.  It 
Is  believed  that  It  would  not  be  In  the  Inters 
ests  of  a  fair  expression  of  the  will  ot  the 
people  to  allow  a  candidate  to  lie  by,  and 
not  point  out  such  objections  as  he  may 
have  to  the  form  of  the  ballot  until  after 
the  election  has  been  held.  If  this  t>e  true, 
contestors  should  have  spoken  before  the 
election.  The  fundamental  object  of  all  elec- 
tion laws  Is  the  freedom  and  purity  of  the 
ballot  It  Is  to  be  observed  that  the  voter 
has  no  control  whatever  ovcir  the  publication 
of  the  names  of  candidates,  or  the  form  of 
the  ballots.  If,  for  some  defect  In  these  par- 
ticulars, the  ballot  must  be  rejected,  the 
door  would  be  open  to  fraud.  To  defeat 
the  will  of  the  people.  It  would  only  be 
necessary  to  have  the  county  clerk  famish 
the  electors,  or  some  of  them,  with  tickets 
subtly  variant  from  those  pxescilbed  by 
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law.  It  would  seem  to  be  the  purpose  of 
this  section  to  gire  the  opposing  candidate 
ample  opportunity  to  see  that  his  opponent's 
name  was  not  upon  an  imauthorlzed  ticket, 
or  under  a  device  to  the  use  of  which  he 
was  not  entitled.  We  do  not  think  that 
those  decisions  which  hare  been  dted,  hold- 
ing that  all  provisions  of  the  statutes  are 
mandatory,  and  that  ballots  should  be  re- 
jected that  are  not  In  all  particulars  In  con- 
formity to  the  requirements  of  the  act,  are 
entitled  to  much  weight,  In  view  of  the  pro- 
rlslons  of  this  act  In  order  to  make  sodi 
decisions  controlling,  it  should  appear  that 
the  proTlslons  for  objection  and  amendment 
are  equally  aa  liberal  In  those  states  as  un- 
der cor  statutes.  It  may  be  said  that  all 
of  sach  laws  are  mandatory,  In  Uie  same 
sense  tbat  they  place  a  duty  npon  those 
who  oome  within  their  terms.  But  It  does 
not  follow  that  an  election  should  be  In- 
validated because  of  every  dquirtore  on  the 
part  of  the  public  ofiDcers  from  the  terniB  of 
the  act  We  do  not  feel  at  libo^  to  place 
a  narrow  constmctlon  upon  llils  act  To 
overthrow  the  repressed  will  of  a  large 
number  of  roters  for  no  fiiult  of  theirs,  as 
we  are  asked  to  do.  would  be  to  defeat  the 
purpose  at  an  election  laws,  which  is  to 
obtain  a  full  and  fhtr  repression  of  tte 
wishes  of  the  voters.*'  The  application  of 
the  relator  is  denied,  and  the  suit  dismissed, 
at  his  costs,  including  fees  of  the  referee 
herein,  taxed  at  $100.  Judgment  according- 
ly. The  otbet  commisstonwB  concnr. 


In  re  BOARD  OF  PURCHASE  AND  SUP- 
PLIES l'"OR  STATE  INSTITUTIONS. 
(Supreme  Court  of  Nebraska.   Jane  30,  1893.) 

BTATUTU— KSPBAL  BT  IM  PUCATtOX— DUTIES  QW 

State  Boards. 
The  dtle  of  the  act  of  February  15, 
1877.  "To  regulate  the  purchase  of  suivUes  for 
the  pnblic  instUotlons  and  executive  o^ces  of 
the  state."  is  not  broad  enough  to  indude  m  re- 
peal by  implication  the  provision  of  the  act  of 
February  13.  1877.  for  the  audltlnfr  by  the 
board  of  public  lands  sod  buildlnEs  of  accounts 
for  money  disbursed  for  the  support  of  the  pub- 
lic institutions  of  the  state.  Norval,  J.,  dis> 
senting,  on  the  ground  that  the  court  had  no  Jn- 
risdictioQ  to  detumine  the  question. 
(Syllabus  by  the  Court.) 

Submission  of  gnestlons  to  flie  supreme 
court  by  the  board  oC  pnblte  lands  and 
bandings. 

MAXWBLIi,  O.  3.  The  board  of  public 
lands  and  buildings  has  submitted  to  this 
coort  certain  questions  relating  to  a  seeming 
conflict  in  the  statute  relating  to  their  du- 
ties and  those  of  Uie  board  of  purchase 
and  supplies.  After  referring  to  and  setting 
out  portions  of  the  statutes  in  qaestlon,  they 
submit  the  following:  "(1)  What  bUls,  If 
any,  do  the  board  of  pnrchnse  nud  supplies 
examine  and  approve?  (lii  Whnt  bills.  If 
anJi  do  the  bocrd  of  public  lands  and 


buildings  examine  and  approve^  tmder  Hw 
existing  laws  of  this  state?  <8)  Doee  tlie  act 
of  1877,  (Laws  1877,  p.  180,)  creating  a 
board  of  puroliaBe  and  supplies,  supefsede 
the  act  of  1877,  (Laws  1877,  p.  188.)  es- 
tabll^ilng  a  board  of  public  lands  and 
buildings,  and  defining  ttieir  duties.  In  so 
far  as  the  latter  act  provides  Qiat  the  board 
of  public  lands  and  buildings  shall  examine 
and  approve  the  account  of  the  various  state 
Institutions  therein  mentioned?" 

Section  19,  art  6,  of  the  constitntfon  pro- 
vides: "The  commissioner  of  pnbUe  lands 
and  buildings,  the  secretary  at  state,  treas- 
urer, and  attorney  g^eral  shall  form  a 
board,  whldi  shall  have  general  BopervM«ia 
and  control  of  aH  the  buildings,  grounds, 
and  lands  of  the  states  the  state  prison,  asj^ 
lums,  and  all  other  instltntlons  thereoC  ex- 
cept those  for  educatkmal  punNMea;  and 
shall  perform  suCh  duties,  and  be  subject 
to  such  rules  and  regulations,  as  may  be 
prescribed  by  law."  In  1877  the  legislature 
passed  sn  act  creating  the  boaid  of  public 
lands  and  buildings.  The  powers  tbe 
board,  as  declared  In  that  act^  are  as  tcA- 
lows:  "Section  1.  That  the  board  created 
by  aectkm  19  of  artlde  S  of  the  coiistltutl<)n 
of  the  state  of  Nebraska,  eonfllatlDff  ot  tbe 
commlSBl«ier  of  pubUo  lands  and  bolldlnsi. 
the  secretary  of  state,  treosuTH',  and  attor 
ney  general  of  the  state,  shall  hereafter  be 
known  In  law  as  *The  Board  of  Public 
Lands  and  Bnlldtngs  of  the  State  of  Nebm*- 
ka,'  andAall  have  general  supervlsloa 
and  control  of  all  the  public  lands,  lots,  and 
grounds,  and  an  InsUtutlooB,  buildings,  and 
the  grounds  thereto,  now  owned  or  that  may 
hereafter  be  acquired  by  tihe  state.  Indodlng 
the  aallne  lands,  together  with  all  nit 
springs,  the  penitentiary  lands,  Intmial  Im- 
provem«it  lands  and  lots,  as  vdl  as  the 
state  capitol  building  and  cronDda.  the  state 
penitentiary  and  grounds,  the  state  hospltU 
for  the  Insane  and  grounds,  ttie  asytnm  for 
the  deaf  and  dtunb  and  grounds,  the  asylum 
for  the  Idlnd  and  grounds,  and  all  other 
lands,  lota,  grounds,  and  buildinga  now  be- 
loni^ng  to  or  hereafter  acqidred  by  the  state: 
provided,  however,  that  all  lands,  lots, 
grounds,  and  buildings,  or  Instltntioiis  set 
aside  foe  and  devoted  to  educational  par- 
poses,  be  and  hereby  are  excepted  from  tbe 
provisions  of  this  act  Sec  2.  Hie  board  of 
public  lands  and  buIldlngB  shall  have  the 
poww  to  make  general  dtrecttim.  acoordhic 
to  law,  fbr  the  sale,  leartng,  or  other  dis- 
position of  the  lands,  lots,  and  groimds  be- 
longing to  the  state  as  aforesaid,  and  dull 
give  warrant  by  their  proceedlnga  as  snA 
board,  to  the  commissioner  of  puMIe  lands 
and  buildings  for  his  action  in  Qie  sale  or 
leasing  of  such  lands,  lots  and  grounds,  and 
shall  require  of  the  said  commlsslonM'  a  full 
nnd  detailed  report  of  all  such  sales,  leasra, 
and  the  ftmds  thereby  acquired '  as  herrin- 
after  directed.  Sec.  3.  The  board  AaU  have 
general  custody  and  cfaarse  of  all  Inlldlaa 
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and  biatUaUonB  and  the  grounds  thereto 
coming  under  the  provisions  of  this  act, 
and  shall  be  responsible  for  the  proper 
keeping  and  repair  of  the  same,  and  shall 
require  from  the  commissioner  of  public 
lands  and  buildings  who  shall  be  direct  cus- 
todian of  such  institutions  and  buildings 
and  grounds,  a  report  at  least  once  in  every 
three  months,  as  to  the  condition  of  the 
same:  provided,  that  no  additions  shall  be 
made  to  any  public  buildings  without  spe- 
clal  appropriation  of  the  legislature.  Sec. 
4.  The  said  board  shall  have  power,  under 
the  restrictions  of  this  act,  to  direct  the  gen- 
eral management  of  all  tlie  said  institutions 
and  be  responsible  for  the  proper  dlsbuarse- 
ment  of  the  funds  appr(^rlated  for  their 
maintenance,  and  shall  have  reviewing 
power  over  the  acts  of  the  officers  of  such 
Instltutious,  and  shall,  on  the  part  of  the 
state,  at  regular  meetings  as  hereinafter  di- 
rected, audit  all  accounts  of  such  olflcers 
Including  the  accounts  of  the  commissioner  of 
public  lands  and  buildings,  except  his  sal- 
ary. Sec.  5.  At  the  regular  meeting  of  the 
board  It  shall  be  their  duty  to  examine  the 
accounts  of  the  public  officers  contemplated 
In  this  act,  and  to  determine  whether  the 
same  are  entitled  to  be  paid  out  of  the 
moneys  appropriated  for  the  purpose  rf 
maintaining  the  institutions  for  which  they 
are  charged,  and,  if  correct,  shall  approve 
the  same,  which  approval  shall  be  signed 
by  the  president  and  coimterslgned  by  tlie 
secretary  under  date  of  such  action,  and 
If  the  accounts  be  Incorrect,  exorbitant,  or 
not  entitled  to  payment  from  such  appro- 
prlatloDS,  the  same  shall  be  disapproved  and 
returned  to  the  cLilmant,  such  board  keep- 
ing a  record  of  the  same.  Sec  6.  When  the 
accoants  above  mentioned  have  been  filed 
with  the  board  and  shall  have  been  audited 
and  approved  by  them,  the  auditor  of  public 
accounts  is  hereby  authorized  and  directed, 
upon  the  presentation  to  htm  of  such  ac- 
cotmts  so  authenticated,  to  Issue  his  warrant 
on  the  treasurer  against  the  proper  fund  or 
appropriation  for  the  amount  ttiereln  stated, 
to  the  clalmnnt  or  his  assignee.  And  no 
nccounts  comlnff  under  the  provisions  of 
this  act  diaU  be  entitled  to  payment  untU 
they  have  been  so  approved  by  the  said 
board.  Sec.  7.  It  shall  be  the  duty  of  the 
board  to  take  cognizance  of  all  (Charges  or 
complaints  made  against  the  said  public 
officers,  and  at  a  regular  meeting  to  give 
an  Impartial  heating  to  such  diarges,  and 
the  defense  against  them.  If  any,  and  re- 
port tiie  charges,  evidence,  and  thdr  condu- 
slonB  In  the  matter,  to  the  governor,  within 
six  days  after  the  detennlnatlon  of  snch  In- 
vestigation. Sec.  8.  The  sold  board  shall 
meet  at  least  once  In  each  month,  on  the 
first  Monday  thereof,  for  transaction  of 
business;  the  commissioner  of  public  lands 
and  buildings  shall  be  ex  officio  president  of 
tlie  board,  and  shall  preside  at  all  meetings 
and  execute  all  other  duties  prescribed  for 


him  in  tbia  act,  and  stiall  sign  all  papers  and 
Instruments  or  documents  that  shall  be  ap- 
proved, made  or  directed  by  the  board. 
Sea  8.  The  secretary  ot  state  shall  be  ex 
officio  secretary  of  the  board,  and  shall 
keep  a  careful  record  of  all  the  proce^lngs 
of  the  board  In  a  substantial  and  w^-bound 
book  to  be  kept  for  that  purpose,  and  which 
shall  be  known  as  the  'Record  of  the  Pro- 
ceedings of  the  Board  of  Public  I^ands  and 
Buildings  of  the  State  of  Nebrnskn,'  and  the 
said  secretary  sliall  countersiK'i  nil  papei-s, 
instruments  or  documents  approved,  made, 
or  directed  by  the  board.  Sec.  10.  It  shall 
be  necessary  for  at  least  three  members  of 
said  board  to  be  present  at  any  meeting  for 
the  transaction  of  business,  and  in  absence 
of  the  president,  or  secretary,  the  place  shall 
be  filled  by  election,  pro  tempore,  provided, 
that  no  meeting  for  business  shall  l>e  held 
without  the  presence  of  one  or  the  other 
of  them.  Sec.  IL  The  president  shall  have 
the  power  to  call  the  board  together  In  spe- 
cial meeting,  if  in  his  Judgment  the  public 
good  requirt-'s  the  same  to  be  done  for  any 
purpose  contemplated  In  this  act;  and  such 
coll  Shan  be  by  wrltt^  notice,  stating  the 
purpose  of  meeting,  which  notice  shall  be 
delivered  to  each  member  of  the  board." 

This  act  was  passed  and  to(^  effec  t  Feb- 
ruary 13,  1S77.  Two  days  thereafter  Uie  log- 
Mature  passed  "An  act  to  regulate  the  pur- 
chase of  supplies  for  the  public  Institutions 
and  the  executive  departmrat  of  the  state." 
The  act  is  as  follows:  "Section  1.  That  all 
purchases  and  contracts  for  supplies  for  any. 
of  the  departments  and  public  institutions 
of  the  state,  where  the  public  exigencies  do 
not  require  the  Immediate  delivery  of  the 
articles,  shall  be  by  advertising  a  suffidtmt 
time  previously  for  proposals  for  supplying 
the  same.  Sec.  2.  At  least  (me  month  pre- 
vious to  the  first  day  of  January,  April,  Julj- 
and  October,  respectively  in  each  year,  a 
board  consisting  of  the  governor,  commis- 
sioner of  public  lands  and  buildings,  secre- 
tary of  state,  treasurer,  and  attorney  gen- 
eral shall  meet  irtth  the  warden  of  the  state 
prison,  and  the  superintendent  of  each  of 
the  asylums  or  other  Institutions  furnished 
by  the  state,  and  detei-mtne  the  supplies  that 
may  be  necessary  for  three  months,  except 
such  articles  as  may  be  perishable  and  cannot 
be  kept.  Said  board  shall  designate  clearly 
the  quanti^  and  quality  of  the  articles,  and 
sliall  then  advertise  for  t^  days  in  some 
newspaper  published  at  the  capital,  having 
Sterol  clrcnlaUtm  In  the  state,  before  the 
first  day  of  January.  April.  July  and  Octo- 
ber respectively,  for  proposals  for  ftimishing 
said  articles  and  for  each  institution  sepa- 
rately, to  be  delivered  at  the  institution 
within  ten  days  after  the  first  day  of  tlie 
month  aforesaid:  provided,  that  the  board 
may  penxdt  the  delivery  ox  the  goods  month- 
tj,  it  in  their  Judgment  It  be  deemed  best. 
And  the  bids  which  propose  to  furnish  the 
snpidles  for  either  Institution  at  the  loweat 
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rate^  diaH  be  received  for  Boch  liwUtatloa: 
prorlded,  farther*  tbat  no  proposal  shall  be 
o(niildered  hy  said  board  nnleaa  the  same  Is 
accompanied  by  a  bond  wltb  such  security 
as  the  board  shall  determtne,  with  condition 
to  furnish  said  articles  as  proposed  In  said 
bid.  Sec  a  All  supplies  fbr  sach  instltar 
tloos  not  purchased  as  prorlded  In  this  act, 
shall  be  purchased  In  such  manner  as  shall 
be  directed  by  said  board  by  written  hi- 
stroctlML  Seu.  4^  The  head  ct  eadi  ot  the 
executlre  dc;>artment8  re«peotiTc3y  shall  ad- 
vert for  proposals  finr  supplying  the  de- 
partments In  accordance  with  the  proTM<ma 
of  this  act  Sec.  6.  All  Tondwrs  for  aapplies 
bavlnff  bean  examined  and  approved  by  said 
Iward  or  the  head  of  the  departmrat,  aa  the 
caae  may  be,  shall  be  ^proved  by  tiie  sec- 
retary of  state,  and  thereupon  the  audltw  ct 
state  shall  draw  hia  warrant  nxran  the  treaa* 
urer  for  the  amount." 

It  will  be  obaerred  that  the  title  of  the  act 
is  not  to  create  a  board  to  purchase  Bap- 
plies,  but  to  regulate  the  purchase^  This  Is 
to  be  done  by  public  advntisement  for  10 
days  before  the  1st  days  of  January,  April, 
July,  and  October  In  eadi  year.  The  board 
Is  required  to  jesIgnAte  clearly  tiie  quantity 
and  aoality  ot  the  articles  derired;  that  is, 
that  the  different  articles  shall  be  specified 
and  described  in  such  manner  that  all  bid- 
ders will  know  Just  what  Is  intended.  In 
maiqr  respects  the  same  rules  apply  as  in 
the  letting  of  contracts  lor  supplies  for  a 
county.  In  State  t.  York  Co.,  13  Neb.  83, 
12  N.  W.  Uep.  817,  In  speaking  of  advertise- 
ments for  supplies  It  Is  said:  "These  propo- 
sitions should  distinctly  specif  the  kind  and 
(luall^  desired,  and,  if  poadble,  tlie  commis- 
sioners should  provide  samples  as  a  bads  on 
which  to  make  the  bids,  so  tliat  all  be  made 
on  the  same  basis.  The  object  of  the  law  is 
to  In^te  competition  and  prevent  favoritism 
tmd  fraud."  That  language  Is  quoted  with 
upproval  in  State  v.  Saline  Co.,  10  Neb.  253, 
27  N.  W.  Rep.  122,  and  la  applicable  In  the 
case  at  bar.  The  utmost  publicity  possible 
should  be  glvoi  of  the  proposed  purchase, 
so  that  competition  may  be  Invited.  It  Is 
not  intended  that  any  goods  shall  be  pur- 
chased at  private  sale,  except  In  caae  of 
emergency,  and  whldi  will  not  arise  <mce  In 
a  thousand  times.  The  fifth  section  provides 
that  all  vouchers  for  snppUes,  having  been 
examined  and  approved  by  the  board  or  the 
head  of  the  department,  as  the  case  may 
be,  shall  be  approved  by  the  secretary  of 
state;  that  is,  the  board  may  ezamhie  the 
vouchers,  and  approve  the  same^  Imt  it  is 
not  essential  that  it  should  do  so.  It  Is  suf- 
Hclent  if  the  head  of  the  particular  depart- 
ment certify  to  thdr  correctneas.  Now,  do 
these  provisions  nipersede  the  provlsksu  of 
the  act  creating  the  board  of  public  lands 
and  buildings,  in  which  it  is  made  the  duty  of 
that  board  to  examine  the  accounts  of  the 
public  offlccta,  and  which  makes  tiietxHird  rc- 
qKoistble  t6r  the  proper  dlsbtusemcnts  of  tiie 


funds.  et&?  It  will  be  Men  fkona  ttie  tlflt 
that  it  does  not  purport  to  snperaede  the 
act  which  to(A.  ettect  Febmaiy  18;  ISiT. 
That  remains  in  fnU  fnce,  bat  Hie  act  of 
the  10th  of  the  same  nwHitii  regulate»tbe  node 
of  purchase  of  stqpplles.  There  Is  no  ooa- 
fllct  between  the  acts,  and  both  may  stand. 
It  Is  unnecessary,  in  this  connectSoii,  to  » 
fer  to  the  rule  that,  to  Justt^  a  repeal  tqr 
Implication,  there  must  be  Bucb  a  repog- 
nancy  between  the  acts  that  botlt  eannm 
stand;  therefore  tiie  latter  act  will  soper- 
sede  the  former.  That  mle,  taowerw.  Is  not 
applicable  her&  Tbe  board  of  pnndiaae  sad 
snppUes  need  not  approve  the  vondien  for 
supplies,  but  the  board  ot  public  lands  and 
buildings  must  do  so  betcn-  a  warrant  cu 
be  drawn  In  fftvor  of  tiie  persons  IxAdint 
such  vonctaera;  and  the  act  of  February  istfa 
does  not  supersede  tiiat  of  Febmaiy  1% 
1877. 

POST,  J.,  concurs. 

NORVAL,  T.,  (dissenting.)  I  dissent  trom 
the  dedston  of  my  associates  on  tiie  gromid 
that  this  court  has  no  Jurisdiction  to  pro- 
nounce the  same.  The  constitution  divides 
the  powers  of  the  state  government  into 
three  distinct  departments,— the  leglsladve, 
executive,  and  judicial,— and  deflnes  the 
powers  and  duties  of  each.  Section  2.  art 
6,  of  the  state  constitution,  reads  as  follows: 
"Sec.  2.  The  supreme  court  shall  consist 
of  three  Judges,  a  majority  of  whom  dull 
be  necessary  to  form  a  quorum  or  to  pro- 
nounce a  decision.  It  shall  have  original  Ju- 
risdiction In  coses  relating  to  revenue,  dni 
cases  In  which  the  state  shall  be  a  party, 
mandamus,'  quo  warmnto,  habeas  corpus, 
and  such  appellate  Jurisdiction  as  may  be 
provided  by  law."  It  Is  to  the  quoted  sec- 
tion alone  that  we  must  look  for  the  Juri» 
diction  of  the  supreme  court  There  Is  no 
other  provision  of  the  constitution  relattnp 
to  the  subject  In  Miller  r.  Wheeler,  33 
Neb.  7G5,  51  N.  W.  Rep.  137,  it  was  held 
that  the  legislature  has  no  power  to  Increase 
the  original  Jurisdiction  of  this  court  con- 
ferred by  the  constitution.  That  was  on  av- 
tion  brought  in  this  court  under  the  statute, 
to  contest  the  office  of  district  Judge.  The 
present  chief  Justice,  in  delivering  the  <^a- 
ton  (tf  the  court,  says:  "A  more  careftal  ex- 
amination at  the  statute  and  the  ocautitntim. 
however,  convinces  the  writer  that  the  orig- 
inal Jtuls^ctiim  of  tiie  supreme  court  Is  cm- 
flned  to  the  cases  specified  in  the  constito- 
tion,  and  that  under  onottter  name  do  addi- 
tional Jurisdiction  can  be  conferred.  This 
Is  a  court  the  primary  obiJect  of  whldi  is  to 
review  cases  tried  In  tiie  district  courto.  It 
is  an  appellate  tribunal,  and  la  j^ven  orig- 
inal Jurisdiction  In  a  few  limited  cases,  most 
of  which  are  extraordinary  remedies  for  the 
purpose  of  preventing  a  f^ure  of  Jnattee.*' 
It  Is  plain  that  the  section  of  the  constitu- 
tion to  whldi  reference  has  been  made  con^ 
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Cera  no  JarisOIctlon  upon  the  supreme  court 
to  answer  queries  gubmttted  etther  lor  the 
leslalature  or  the  offloers  ot  the  execntlve 
department  ot  tiie  state  soTenunemt,  and 
no  BOGih  dut7  iB  Imposed  upon  the  court  at 
last  resort  by  any  other  provision  of  the 
consdtation  or  19^  legtslatlre  aULctment  It 
is  the  duty  <tf  flie  court.  In  a  litigated  case, 
whexe  the  Question  arises,  to  construe  a  stat- 
ute w  determine  whether  a  law  Is  conatttur 
tlonal  or  not;  but  It  Is  proper  to  do  so  only 
in  the  deternynation  of  a  real  controTersy 
between  indlridnals  In  a  proper  action 
brought  for  that  puzpos&  Oonrts  ehould  re- 
frain from  construing  a  statute  or  passing 
upon  Its  constitutionally  In  advance  ot  actu- 
al litigation,  for  the  obvious  reason  that  the 
parties  who  be  Interested  are  not  be- 
fore the  conrt,  and  the  declalou  would  not 
be  Undlng  up<ni  them.  Here,  upon  an  ex 
parte  proceeding,  without  the  asdstance  of 
either  a  brief  or  oral  argument,  we  are  asked 
to  pass  upon  Important  questions.  To  imder- 
take  to  answer  sudii  questions  we  must  act 
both  as  court  and  counsel. 

But  seven  of  the  states  of  the  Union  con- 
tain constitutional  provisions  making  it  the 
duty  of  the  supreme  court  to  act  as  the 
legal  advisers  of  the  executive  and  legisla- 
tive departments  of  the  state  government 
The  constitution  of  Colorado  declares  that 
"the  supreme  court  shall  give  its  opinion 
upon  Important  questions  upon  solemn  occa- 
sions when  required  by  the  governor,  the 
senate,  or  the  house  of  representativce;  and 
all  such  opinions  shall  be  published  in  con- 
nection with  the  reported  decisions  of  the 
court"  Const  Colo.  art.  C,  i  3.  The  legis- 
lature of  that  state  submitted  to  the  eu- 
preme  court  whether  a  bill  proposing  to  in- 
crease the  fees  of  district  attomeTS,  then 
pending  before  the  legislature,  would  apply 
to  the  district  attorneys  then  In  office.  The 
court,  in  Re  Constitutionality  of  Senate  Bill 
No.  65.  12  Colo.  4C6,  21  Pac  Rep.  478,  de- 
cided that  the  constitutional  provision  of  that 
state  above  quoted  applies  solely  to  cases 
involving  questions  of  public  right,  and  that 
such  quesUons  should  only  be  thus  presented 
or  considered.  It  was  held  that  the  question 
Kubmitted  In  that  case  was  not  one  requiring 
In  advance  the  opinion  of  the  court,  and 
ft  declined  to  answer  the  same.  Chief  Jus- 
tice Helm  In  the  opinion  says:  "It  Is  a  prin- 
ciple declared  by  our  constitution,  (section 
25,  art  2,)  and  of  universal  recognition,  that 
QO  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  un- 
less the  party  to  be  affected  has  his  day  In 
court  Yet  a  careless  construction  and  ap- 
plication of  this  constitutional  provision 
might  lead  to  the  ex  parte  adjudication  of 
private  rights  by  means  of  legislative  or  ex- 
ecutive questions,  without  ^vlng  the  party 
interested  a  day  or  voice  In  cotirt  When 
this  tribunal  exercises  Its  urlglnal  jurlscllc- 
Zlon  by  entertaining  any  of  the  other  pro- 
4!oedlngs  vpedfled  In  ttie  constitution,  proeeaa 


must  Issue,  the  pardes  to  be  affected  most 
have  notice,  and  they  must  be  given  an  op- 
portunity to  appear  and  be  heard  boOi  In 
person  and  by  counsel,  so  that,  evni  tiiough' 
the  pilmaiT  and  prUudpol  purpose  of  tba 
proceedings  be  to  adjudicate  a  matt»  pubUol 
juris,  yet  there  Is  a  compliance  with  tbs 
fundamental  requirement  relating  to  due 
process  of  law.  This  consldetaa<Hi  greatly 
reinforces  the  proposltlaa  lhat  it  could  not 
have  been  the  purpose  of  those  who  framed 
the  amendment  to  permit  muii  ex  parto  ad- 
judication in  legislative  questions.  We  have 
no  hesitancy  In  reaffirming  what  we  have 
already  declared,  that  parties  must  still  ad- 
judicate In  the  ordinary  and  regular  course 
of  Judicial  proceedings."  See  In  re  Senate 
Resolutions  on  Irrigation,  9  Colo.  tHO.,  21 
Pac  Rep.  470;  In  re  Construction  of  Con- 
stitution, (S.  D.)  54  N.  W.  Rep.  650;  Opbilon 
of  the  Justices.  (Mass.)  21  N.  B.  Rep.  439; 
Id.,  24  N.  B.  Rep.  1086;  Id.,  49  Mo.  216.  In 
Nebraska,  the  attorn^  general,  and  not  the 
supreme  cotirt.  Is  the  legal  adviser  of  the 
executive  and  l^;lslatlve  departments.  We 
are  aware  that  this  court  has  In  some  In- 
stances assumed  to  answer  questions  sub- 
mltted  by  the  other  branches  of  the  state 
government  although  but  twice  since  the 
writer  has  been  a  member  of  the  court,  and 
then  I  with  much  reluctance  assented.  This 
court  Is  now  burdened  vrttfa  bustaess.  The 
number  of  suits  onnually  brought  to  this 
court  had  so  Increased  that  the  last  legisla- 
ture created  a  supreme  court  commission  to 
assist  In  the  disposal  of  the  numerous  cases 
on  the  docket,  and  it  seems  to  me,  in  jus- 
tice to  litigants  who  have  actions  pending,  It 
Is  time  for  the  court  to  cnll  a  halt,  and  en- 
tertain Jurisdiction  solely  In  cases  where  the 
same  Is  conferred  by  the  constitution.  The 
courts  of  last  resort  of  most  of  the  states 
decline  to  take  Jurisdiction  In  a  proceeding 
like  this,  and  a  different  practice  prevails 
almost  alone  In  the  few  states  having  a  con- 
stitutional provision  similar  to  that  of  the 
state  of  Colorado.  Entertaining  this  view 
u^on  the  subject  of  Jurisdiction,  It  would  be 
Improper  for  us  to  at  this  time  express  an 
opinion  upon  the  questions  propounded  by 
the  board  of  public  lands  and  buildings,  al- 
though we  wotdd  willingly  do  so  were  the 
matters  before  us  In  a  legal  manner. 


ZORKB  V.  TORKB.> 
(Sniffema  Court  of  North  Dakota.    Blay  81, 

1893.) 

Dtvoro— Vaoatiko  Dbcrbb  — CtTAHOir  to  Show 
Cadsb— Sbrvios  on  Attornet— ArriDATlT  Foa 
PuBLicATiox — Appbakakob — EvrBOT  Vaoj^t- 

iNO  Dbokbb. 

1.  When  a  decree  of  court  has  been  ob- 
tained, and  an  application  to  set  tlie  same 
aside  is  subseqaently  made  Id  the  Bame  case, 
service  of  the  citation  to  show  cause  why  the 
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decree  sbonia  not  be  set  aride  la  properly  mada 
upon  the  attorney  of  record  who  procared  the 

decree. 

'2.  An  affidavit  for  pnblication  of  summons, 
which  entirely  fails  to  show  that  any  diligence 
was  used  to  find  the  defendant  in  this  state, 
and  fails  to  state  positively  the  residence  of 
such  defendant,  or  that  any  diligence  has  been' 
used  to  ascertain  fiiich  residence,  is  fatally  de- 
fective, and  a  publication  of  summntis  based 
upon  such  affidavit  confers  no  jurisdiction  of 
the  person  of  defendant. 

S.  Wheo  a  party  who  has  not  been  prop- 
erly served  with  process  appears  In  a  ease,  and 
asks  to  have  a  decree  asainst  him  set  aside  for 
the  reason  that  the  court  had  no  itiriadtction  of 
his  person,  and  for  the  farther  reason  that  such 
decree  was  procured  by  fraud  and  deceit,  and 
was  without  evidence  to  support  it,  such  ap- 
pearance is  general,  and  is  a  waiver  of  all  de- 
fects in  the  service  of  process. 

4.  lint  such  genera]  appearance  will  not 
validate  a  decree  otherwise  invalid  by  reason 
of  fraud  and  deceit  practiced  in  its  procnre- 
ment. 

5.  Coart^  of  general  jurisdiction  have  the 
inherent  iwwex,  independent  of  any  atatntory 
provisions, — and  in  divorce  cases  no  less  than  In 
other  caaefl, — to  set  aside  and  annnl  any  judg- 
ment or  decree  procured  by  the  fraud  and  de- 
ceit of  the  successful  party*  practiced  npon  the 
complaining  party  to  tlie  acuon,  and  the  court 

0.  When  a  decree  fs  thus  annulled  for  fraud 
in  its  procurement,  it  is  not  proper  for  the  court 
to  go  further,  and  dismiss  ths  action  with  costs. 
The  case  should  be  retained,  and  defendant 
granted  a  reasonable  time  within  which  to 
plead  to  the  complaint. 
(Syllabus  by  the  Court.) 

Appeal  from  dtatrlct  court,  Cass  comity; 
William  B.  McConnell,  Judge. 

Action  by  Louis  A.  Yorke  agoltist  Emma 
M.  Yorke,  for  a  divorce.  Plaintltf  had  a 
decree,  and  from  an  order  vacating  the  same, 
and  dismissing  the  complaint,  plalntltt  ap* 
peals.  Modified  and  affirmed. 

•M.  A.  HlldTetb,  for  appellant  L.  A.  Rok, 
for  re^ndent. 

BARTHOLOMEW,  O.  J.  This  case  comes 
to  this  court  on  on  appeal  from  an  order 
entered  by  the  district  court  of  Cass  connty 
on  the  23d  day  of  November,  1892,  which 
vacated  and  set  aside  a  decree  of  divorce 
granted  by  said  court  In  said  action  on  the 
15th  day  of  September,  1891,  and  dismissed 
the  complaint  In  said  action,  with  costs. 
On  September  9,  1892,  on  the  petition  of 
Emma  M.  Yorke,  the  defendant  and  the 
respondent  herein,  an  order  was  Issued 
by  the  judge  of  said  court,  citing  Louis 
A.  Yorke,  the  plaintllT  and  awellant  herein, 
to  show  cause  why  such  decree  should  not 
be  vacated.  This  order  was  served  on  M. 
A.  HUdreth,  Esq.,  who  bad  acted  as  the 
attorney  for  plaintiff  In  procuring  such  de- 
cree. At  the  final  bearing  under  such  dta- 
tion,  Hie  order  was  entered  from  .which  the 
appeal  Is  taken.  The  petition  upon  which 
the  OTder  was  granted  is  exceedingly  volu- 
minotis.  We  state  such  of  the  ultimate  facts, 
as  alleged  In  the  petition,  as  we  deem  neces- 
sary for  a,  proper  understanding  of  our  rul- 
ings: Some  time  in  1889,  appellant  instituted 
an  action  for  divorce  against  respondent  In 


the  district  court  of  Stntsman  county,  char- 
ging her  with  desertion.  To  this  action  there 
was  an  appearance  and  answer  filed,  and,  the 
case  being  thus  at  issue,  the  attorney  for 
appellant  wrote  to  the  attorney  for  respond- 
ent, who  resided  in  FhlladelpUa,  s^lng: 
"Will  advise  you  of  further  proceedings  In 
the  case  when  the  same  are  taken."  That 
neither  respondent  nor  her  counsel  ever  re- 
ceived any  notice  of  any  further  proceedings 
in  said  case.  That  tm  June  20,  1890,  by  or- 
der of  said  court,  other  counsel  were  sob- 
stltuted  as  attorney  for  appellant  In  said 
case,  and  on  the  same  day  sncSi  substituted 
counsel  procured  an  order  dlamladng  said 
action  without  prejudice;  and  immedlatdy 
thereafter  this  action  was  brought,  In  Gaaa 
county,  charging  respondent  with  desertitm 
and  adultery.  That  subeequently  an  order 
for  publication  of  Bummons  was  ptocateA  in 
said  case,  and  that  the  aflBdavlt  npon  vrtddtt 
such  order  was  obtained  was  false,  and 
known  by  appellant  and  his  attorney  to  be 
false  whoa  made,  In  that  It  was  stated  there- 
in that  respondent's  resldeuce  was  at  Phil- 
adelphia, Pa.,  when  It  was  well  known  to 
them  that  her  residence.  In  summer,  was  at 
Sea  Olrt,  N.  J.,  and,  bi  winter,  at  Bryn  Mawr. 
in  Mimtgom^  comity.  Pa.,  and  that  ihe 
bad  no  residence  whatever  at  said  dty  <tf 
Philadelphia;  that  0ie  summms  In  Uite 
case  was  published  In  a  weekly  new^aper 
at  VaxgQ,  In  said  Cass  county,  but  that  no 
copies  of  tile  summcms  and  complaint  were 
ever  moiled  to  bw,  at  ber  place  of  resldeaee, 
as  the  statute  requires,  but  the  same,  if 
mailed  at  all,  were  sent  to  said  dty  ot 
PhUaddphia,  and  that  an  this  was  done  for 
the  purpose  preventing  respondent  from 
gaining  any  knowledge  of  the  pendency  of 
this  action.  The  answer  filed  by  the  re- 
spondfflit  In  the  case  brought  In  Stutsman 
county  Is  made  a  part  of  the  petition  In  tbte 
case.  In  that  answer,  respondent  spncifl- 
eally  charged  appellant  with  deserting  her 
and  with  long-continued  adulterous  inter- 
course with  one  Lena  de  Zychlluskl.  and 
denied  that  he  was  a  resident  of  this  state. 
Respondent  denies  all  desertion  and  all  adul- 
tery on  her  part.  She  had  no  knowledge 
of  the  pendCTcy  of  this  action  until  after  the 
decree  was  rendered,  and  until  after  October 
22,  1891.  That  she  then  read  in  a  newspapw 
published  in  New  York  city  the  announce- 
ment of  tlie  divorce  of  Louie  A.  Yorke  from 
Emma  M.  Yorke,  and  his  subsequent  mar- 
riage to  the  Countess  de  ZychUnskl.  The  ev- 
idence is  also  reviewed  In  the  petition,  and 
the  claim  made  that  it  was  insufficient  to 
support  the  decree,  and  that  It  was  false. 
The  relief  asked  by  the  petitioner  is  as  fol- 
lows: "The  defendant,  Bmma  M.  Yorice, 
therefore  respectfully  asks  the  court,  upon 
the  further  consideration  of  the  record,  pro- 
ceedings, and  evidence  in  said  cause,  to  open 
and  set  aside  said  Judgment,  and  annul  said 
decree  tliereln,  and  If  said  'court  cannot  sum- 
marily open  and  set  aside  and  annul  said 
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Judgment  and  decree  apim  the  trregnlul- 
tiea.  impcrfecttMiB,  and  Insiifflclmcr  d  aold 
Ijroeeedings.  that  It  will  allow  lald  defendant 
to  come  and  ddtend  tbe  aaid  actloa.**  The 
trial  court,  In  making  ttie  (Mnd«r  appealed 
from,  also  made  some  prdlmlnary  flndhiga 
of  fiict,  MM  of  which,  being  a  matter '«C 
which  that  court  waa  boand  to  take  notice, 
becomes  Important  herft  The  £act  tiiat  the 
action  had  once  been  broo^t  in  Stutsman 
cwon^,  and,  after  laane  Joined,  had  been 
dlsmlased  plaintiff  without  the  knowl- 
edge ot  d^^ant,  was  In  no  manner  bront^t 
to  the  Attention  of  tiie  trial  ooort  nntU  re- 
apondent's  petttkm  wu  filed. 

The  attorney  for  the  appellant  M.  A.  HO- 
dreth.  Baq.,  appeared  spedally  to  oppom 
the  motlcm  to  set  aside  the  decree,  and 
claimed  that  the  conrt  had  acquired  no  jnil*- 
diction  of  app^ant  In  tbe  matter  becaase 
the  motkm  papers  were  serred  upon  the  at- 
torn^, histead  of  Oie  party.  He  filed  his  af< 
fldavlt.  setting  fbrth  that  service  mlg^t  have 
been  made  upon  the  par^  In  the  state,  and 
that  the  rdatlon  of  attorney  and  cUent  no 
longer  odsted  betwera  himself  and  Louis  A. 
Torke.  Thla  potaitls  iwactlcaUy ruled  against 
app^ant  In  Beach  t.  Beach,  6  Dak.  STl.  43 
N.  W.  Rep.  701.  We  Indorse  what  Is  there 
said,  and  need  not  repeat  It  here.  We  may 
add,  howerer,  that,  granting  that  llie  rela^ 
tion,  powwa,  and  duties  of  an  attorn^  cease 
upon  entry  of  finni  jndgmmt,  yet  it  is  up<m 
tbe  ground  that  the  Judgment  and  decree,  as 
entered  In  this  case,  were  not  final,  that  the 
applicatlm  of  respondent  was  made.  This 
nppUeatlon  was  not  1^  original  action  In  the 
same  or  anotiier  court,  hut  by  motion  in  the 
very  case  in  which  the  decree  was  entered. 
While  the  court  could  entertain  a  motl(Hi  af- 
fecting tbe  decree,  it  cazmot,  In  any  proper 
eenae,  be  said  that  the  decree  was  final.  See, 
also.  Miller  t.  Miller,  37  How.  Pr.  1;  Mer- 
rlam  v.  Gordon,  17  Neb.  325,  22  N.  W.  Rep. 
563.  The  notice  to  show  cause  was  properly 
served  up<Hi  the  attMney  of  record  In  the 
case. 

It  was  alleged  in  the  notice  that  the  afil- 
davit  upon  which  the  order  of  publication  of 
summons  was  based  was  insufficient  in  form, 
as  not  showing  what,  If  any,  diligence  had 
been  used  to  find  tbe  defendant  In  this  state. 
Under  the  authority  of  Beach  v.  Beach,  su- 
pra, that  would  be  true.  Indeed,  we  think 
tbe  affldaTlt  in  this  case  much  more  rulner- 
able  tlian  In  that  It  not  only  entirely  fails 
to  show  that  any  diligence  wtiatever  had 
been  exercised  to  find  defendant  In  this  state, 
but  falls  to  give  any  satisfactory  information 
as  to  defendant's  residence.  It  was  made  by 
the  attorney,  and  states,  on  information  and 
belief,  that  defoidant's  residence  la  at  Phila- 
delphia, Pa.;  and  the  sources  of  information 
are  stated  to  be  statements  made  by  plaln- 
tlff  to  the  attorney,  and  the  fact  that  certain 
papers  which  the  attorney  had  never  seen 
were  sworn  to  by  her  In  that  dty.  This  lat^ 
ter  circumstance  could  have  no  probotlre 


fwee  In  the  mind  of  a  lawyer,  and  we  are  at 
a  loss  to  understand  why  the  plaintiff  hlm- 
sdf  did  not  make  the  affidavit  Instead  of 
making  statements  to  his  attorney.  He  veil- 
fled  the  complaint  on  the  same  day,  before 
a  notary  pnbUc  In  the  same  county,  and  pre* 
snmably  at  the  same  place.  True,  these  affi- 
davits may  properly  be  made  by  an  attor- 
ney, but  when  the  truth  of  the  matter  stated 
rests  upon  tbe  unsworn  statement  of  the- 
cUent,  snd  the  dloit  Is  present,  good  faith  to 
the  court  requires  that  some  reason  be  givea 
why  the  client  does  not  make  the  affidavit 
We  think  the  afiMavlt  was  Insnffldait  In  tlil» 
case,  and  that  the  court  was  without  Juris- 
diction of  the  defSttdant  at  tbs  time  the  de- 
cree was  granted. 

But  when  the  respondent  came  Into  court 
with  her  motion  to  set  aside  the  decree,  aii» 
made  no  qredal  appearance,  nor  did  she  at- 
tadc  the  decree  on  tbe  ground  of  want  of  Ju- 
risdiction tmly,  but  also  upon  the  further 
gvoonds  of  fraud  and  decdt  inactlced  upon 
hersdf  and  upon  the  court  and  the  hisnffl- 
deocy  of  tbe  evidence  to  support  tbe  decree- 
The  petition  asked  that  the  entire  proceed- 
ings be  set  aside,  or,  if  that  could  not  be- 
done,  that  she  be  allowed  to  come  In  and> 
defend.  This  was  a  voluntary  and  unquali- 
fied submission  to  the  Jurisdiction  of  the- 
court  generally,  and,  although  made  after 
Judgment  was  a  waiver  ot  all  defects  In  the- 
process.  EUiott  v.  Lawhead,  43  Ohio  St  171, 
1  N.  E.  Rep.  577;  Leake  v.  Gallogly,  (Neb.> 
52  N.  W.  Rep.  824;  Grantier  r.  Rosecrance, 
27  Wis.  4S8;  Anderson  v.  Gobum,  Id.  558;. 
Insurance  Co.  v.  Swineford,  28  Wis.  257; 
Carpentter  v.  Mintum.  65  Barb.  293;  Mc- 
Bane  v.  People,  SO  111.  603;  Curtis  v.  Ja<^- 
son,  23  Minn.  268;  Frear  r.  Heidiar^  84- 
Minn.  96,  24  N.  W.  Rep.  319.  But  what  was^ 
the  effect  of  this  general  appearance,  made 
subsequent  to  the  mtxy  of  the  decree?  In 
Anderson  v.  Cobum,  supra.  It  was  held  tbat^ 
as  to  tbe  Immediate  parties  to  the  actlcoi. 
such  appearance  validated  a  Judgment  that 
was  theretofore  absolutely  void  for  want  of 
Jurisdiction.  Such  was  also  the  holding  in- 
Orantier  v.  Rosecrance,  supra,  and  in  Alder- 
son  V.  White,  32  Wis.  808;  Burdette  v.  Cor- 
gan,  26  Kan.  102;  Fee  v.  Iron  Co.,  13  Ohio 
St.  563;  and  Curtis  v.  Jack8(Hi,  23  Minn  268. 
But  this  last  case  waa  expressly  overruled,, 
as  to  that  point.  In  Godfrey  v.  Valentine,  31>' 
Minn.  336.  40  N.  W.  Rep.  1G3.  It  may  not 
be  Imperatively  necessary  for  us  to  pass  up- 
on the  point  but  we  cannot  forbear  saying* 
that  we  think  the  case  in  39  Minn.  336,  40- 
N.  W.  Bep.  163,  rests  upon  much  the  better 
foundation  in  principie.  We  can  well  un- 
derstand that  where  a  defendant  against 
whom  Judgm^t  has  passed,  but  who  was  ta 
no  manner  served  with  process,  comes  Into- 
court  and  asks  to  have  that  Judgment  set 
aside  by  reason  of  such  want  of  service,  and- 
also  for  other  alleged  irregularities  connect- 
ed therewith,  by  asldng  the  court  to  Invest!- 
gate  such  other  irregularities  he  submlt»- 


Digitized  by  Google 


1098 


NOBTHWESTEBN  REPOBTEB,  VOL.  55. 


(X.  D. 


blmwlf  to  the  Jnrisdlctloii  of  the  court,  and 
can  no  longer  be  heard  to  aay  that  the  court 
has  no  JurlsdldlOD  of  his  person.  We  can 
onderBtand,  also,  that  If,  upon  hiTestlgattui, 
the  court  finds  that  such  Irregularities  do  not 
exist,  and  refuses  to  set  aside  the  Judgment, 
Qie  defendant  Is  foierer  hound  &7  such  ml- 
IngSt  unless  rerened  In  a  higher  court  But 
we  do  not  understand  upon  what  principle 
It  is  held  tSiat  the  mention  of  such  oth^  tr- 
regularitleB  in  cooneetion  vlth  the  want  of 
jnri8dicti<m  should  forerer  preclude  any  In- 
vestigattims  into  th»  edstenoe  of  such  Irr^ 
nhuitles.  A  defendant  who  has  not  been 
served  wth  process  may  luiTe  the  Judgment 
against  him  set  aside  for  that  cause.  If 
phdntlff  desires  to  proceed  fnrOier  he  must 
then  bring  the  defendant  Into  court  by  pro|h 
er  service*  and,  when  so  In  court,  defendant 
may  demur  to  the  complaint,  or  defoid,  as 
he  sees  prc^r.  But  tf,  when  he  adn  to  have 
the  judgment  set  aside,  he  goes  one  step  fur- 
ther, and  says  to  the  court:  "Notwithstand- 
ing the  fact  that  I  was  never  served  with 
inocess,  yet  I  now  aver  that  plaintiff  states 
no  cause  of  action  against  me  In  his  com- 
plaint, and  I  ask  to  have  the  judgmoit  set 
aside  for  that  reason  also,"  what  legal 
necessity  or  pn^riety  can  It  be  said  that  he 
thereby  shuts  his  ovni  month,  forecloses  the 
question,  and  forever  makes  the  complaint 
good,  as  against  hlms^  We  doubt  if  waeh  a 
result  should  follow  a  voluntary  appearance 
under  sudi  drcnmstanees.  But;  howeror 
the  law  may  be  as  touching  mere  Irregulari- 
ties, we  are  ccmfident  that  no  Bul)sequ«it 
voluntary  appearance  con  cure  or  c<mdoue 
fraud,  such  as  appears  upon  the  re«»d  be- 
fore us.  A  court  record,  based  upon  a  legal 
fraud,  may  demand  obedlmee  while  It  stands, 
but  It  is  Idle  to  talk  of  the  aonctlty  of  sw^ 
a  record.  Whatsoever  ts  tainted  with  fraud 
—a  court  record  no  less  than  a  contract- 
must  fall  before  the  dear  evidence  ot  the 
fraud  by  which  it  was  established.  This 
principle  can  never  be  deported  from  ^th- 
out  making  the  law  the  InBtrumeut  for  the 
perpetration  of  Injustice,  oppression,  and 
crime.  This  is  familiar  law.  But  see  Black, 
Judgm.  i  321,  and  cases  cited. 

It  is  contended,  however,  that  decrees  In 
actions  for  divorce  form  a  clear  reception  to 
the  general  rule;  that,  in  this  class  ot  cases, 
reasons  of  public  polity,  the  Interests  of  the 
state,  as  well  as  the  irr^arable  wrong  that 
may  be  done  to  innocent  third  parties  in 
cases  of  remarriage,  alike  demand  that  di- 
vorce decrees  shotild  not  be  subject  to  at- 
tack  in  this  manner.  It  is  freely  conceded 
that  courts  have  sometimes  so  held.  Per- 
haps the  stronge«ft  case  In  the  books  Is 
Parii^  r.  Parish,  9  Ohio  St.  534.  That  case 
did  not  arise  on  motion  to  vacate,  but  under 
tSid  old  practice  of  bill  in  equity  filed  at  a 
subsequent  term.  There  was  a  demurrer 
to  the  bin,  and  the  court  said:  "For  the 
honor  of  human  nature,  It  Is  to  be  hoped 
that  the  facts  alleged  In  the  petition  in  re- 


gard to  the  procuratl(«i  ot  the  decree  are 
not  true  In  fact,  though,  for  the  purpose 
of  the  demurrer,  they  are  to  be  taken,  am 
admitted.  Indeed,  if  a  case  could  be  sup- 
posed In  whldh  a  decree  a  vinculo,  by  a 
court  having  Jurisdlctbm  over  peratm  and 
snbjec&matter,  could  be  vacated  at  a  suIk 
sequemt  term  reason  of  Its  fnmduleait 
proeurement,  it  would  seem  that  auh  a 
case  is  presented  In  the  bill  under  ramalder 
ation."  But  after  a  not  very  thorough  re- 
view of  tile  anUioritles  the  court  condodea: 
"We  therefore  feel  compelled,  though  reloc- 
tanUy,  to  hold  that  sound  puUlc  poll<7.  In 
this  claas  of  cases,  forbids  us  from  setting 
adds  a  decree  of  divorce  a  vinculo,  thou^ 
obtained  by  fraud  and  false  testlmoay,  <hl 
an  origiiml  bill  at  a  subsequent  tom."  See, 
also,  UcJunUn  t.  McJunkln,  S  Ind.  SO; 
O'OoqneU  v.  O'GomieU,  10  Neb.  880^  6  N. 
W.  Rep.  467;  Lewis  Levrls,  15  Kan.  184; 
Oreene  t.  Greene,  2  Gray,  861.  An  examln- 
atltm  of  these  cases  wUl  disclose  that  In  al- 
most every  instance  the  decision  was  more 
or  less  Influoiced  by  sympathy  of  the  Judges 
for  innocott  third  persons,  who.  on  the 
strength  ot  the  decree,  had  Intennanied 
with  the  dlTorccd  party,  and  for  the  help- 
less Issue  of  snrti  marriage.  They  were  nn- 
wlUtng  "to  expunge  a  sraitence  ot  fflvorce 
wltii  a  stroke  of  the  pen.  bastardise  aft»^ 
begotten  diildrm.  Involve  an  Innocent  third 
person  In  l^al  guilt,  and  destroy  rights  ac- 
quired in  reliance  on  a  Judicial  act  wbidt 
was  opemtlTe  at  the  time,**  Portunatdy 
for  us,  as  this  record  stands,  our  aympatblm 
are  not  thus  wrought  upon;  and,  as  a  purely 
legal  question,  the  overwhelming  wdght  of 
authority  ia  the  other  way.  Holmes  v. 
Holmes,  63  Me.  Adams  t.  Adams,  51 
N.  H.  388;  Edscm  y.  Bdson,  106  Haas.  590; 
Whltcomb  T.  Whltcomb,  46  Iowa,  437;  Roah 
r.  Rush.  Id.  649;  Olmstead  v.  Olmstead,  41 
Mhm.  297,  43  N.  W.  Bep.  07;  Allen  t. 
Madellnn,  12  Pa.  St  328;  Mansfield  v.  Mans- 
field, 26  Mo.  168;  Johnson  t.  Ooleman,  23 
Wis.  452.  These  cases  estaUldi  b^mid  dis- 
pute the  principle  that— not  less  In  divorce 
cases  than  In  any  other  dam  ot  cases— courts 
of  general  Jurisdiction  possess,  ex  neces- 
sitate, the  power  to  emancipate  themselves 
from  the  effects  of  a  deceit  practiced  upon 
them,  and  to  expunge  from  their  records 
that  which  has  been  spread  thereon  only 
through  fraud  and  deception.  In  no  case 
"^all  fraud  be  skillful  enough  to  impose  a 
sham  upon  a  court  of  Justice,  to  the  Injury 
of  Innocent  parties,  without  any  adequate 
remedy  or  reparation  therefor." 

When  we  apply  these  prlndplea  to  the  case 
before  us,  there  is  not  the  least  doubt  that 
the  action  of  the  court  In  setting  aside  the 
decree  was  entirely  correct;  and  In  so  de- 
claring we  do  not  intend  to  hold  that  the 
fact  that  the  trial  court  found  the  appellant 
to  be  a  resident  of  this  state  upon  Insuffident 
or  false  testimony  would  constitute  legal 
fraud.   Nor  do  we  hold  that  the  fact,  If 
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such  It  be,  Oiat  the  original  decree  waa 
based  entirely  upon  false  or  perjured  evi- 
dence could  be  urged  as  a  ground  for  an- 
nulling tliat  decree.   If  the  truth  or  falsity 
of  the  testimony  upon  which  a  judgment  Is 
based  could  be  opened  to  subsequent  in- 
quiry, there  would  be  no  ^d  of  litigation. 
That  matter  must  be  regulated  by  the  con- 
science oi  the  witness,  and  the  bar  of  the 
crinUnal  court   2  Blsh.  Mar.  &  Dir.  i  1571, 
and  cases  cited.   But  the  fraud  In  this  case 
ts  of  a  more  palpable  character.   The  plain- 
tiff brought  his  action  In  Stutsman  county. 
Process  was  properly  served.  Defendant 
appeared  by  her  attorney,  and  filed  an  an- 
swer In  the  case.   If  the  aUegatima  In  that 
answer  were  true,  they  formed  an  insuper- 
able banlw  to  any  decree  In  plaintUTs  taTW. 
With  the  case  tbin  at  Issue,  plalntifl'B  aJb- 
tomey  stated,  In  writing,  to  the  attorn^  for 
defendant,  lliat  he  should  have  notice  ot 
any  farther  proceedtngs  In  the  case.  While 
defendant  waa  thus  lulled  Into  secnrlt;. 
plaintiff  permitted  his  attorney^  In  direct  de- 
fiance of  the  above  understanding,  and  with- 
out any  notice  whaterra  tu  defendant  or 
her  attorney,  to  procure  an  order  substltat* 
ing  another  attorney  In  his  stead,  and  per* 
mitted  ancb  aahatltated  attorn^  to  procure 
an  order  dismissing  said  action,  and  on  the 
same  day  commenced  an  octton  In  another 
Jnrisdlctkm^  &  In  another  Judicial  district, 
— ^uaing,  It  would  seem,  apedal  precantiona 
to  prevent  defendant  from  obtaining  any 
iLCtnal  notice  of  Its  pendent^.  This  con- 
duct, under  the  drcnmstances,  was  a  gross 
fraud  upon  defendant's  rights.   In  all  the 
subsequent  proceedings  that  led  up  to  the 
dcscree,  the  court  was  in  no  manner  Informed 
of  any  of  the  prior  prooeedlnga  In  the  case 
in  Stutsman  comity.  It  camiot  be  doubted 
that,  had  tlie  court  received  any  knowledge 
of  such  facts,  no  further  step  would  have 
been  permitted  In  the  case  mitU  the  promise 
Tuade  by  the  former  counsel  was  fully  re- 
deemed.  Nor  can  It  be  doubted  that  plato- 
tUT  w^  knew  that  to  be  a  tact.   The  mp- 
presflion  ot  those  ftcts  was  a  willful  fraud 
upon  the  court   Borden  v.  Fitch,  8  Amer. 
X>ec.  230;  Visdier  v.  Vlscher,  12  Barb.  640. 
By  means  of  the  ftauds  thus  practiced  the 
respondent,  presumably  an  innocent  woman, 
-waa  branded  as  an  adulteress  by  the  solemn 
records  of  a  court   That  record  cannot 
a-tand. 

It  ts  proper,  as  a  matter  of  practice,  to 
May  that  this  application  is  not  made  under 
Auction  4939,  Comp.  Laws,  giving  relief  in 
oertaln  cases  of  mistake,  Inadvertrace,  etc 
T'Sin.t  section  Is  not  applicable  to  this  case. 
Kor  is  It  made  under  sectiCHi  4900.  That 
section  gives  a  d^endant  served  by  publica- 
tJon  only,  and  having  no  actual  kuowledge 
:>f  the  pendracy  of  the  action,  -the  absolute 
rl^ht,  on  good  cause  shown,  to  come  in,  wlth- 
,XB.  the  spedfled  time,  and  defend  the  action. 
>ut  divorce  cases  are  expressly  excepted 
rx*>oni  Its  operation.  This  application  Is  en- 


tertained under  that  underlying  and  Inde- 
strucUble  right  to  attack  a  Judgment  that 
Is  rendered  without  jurisdiction,  or  obtained 
through  fraud  upon  the  injured  party  and 
the  court  But  while  the  action  of  the 
court,  in  setting  anlde  die  decree,  was  prop- 
er, we  think  the  court  w^t  a  step  too  far. 
In  dismissing  the  complaint  and  entering 
Judgment  for  costs.  After  all  the  record 
that  was  based  upon  the  fraud  was  stricken 
out  there  yet  remained  a  ramplaint  to  which 
defoidant  had  altered  a  voluntary  appear- 
anca  Justice  to  all  parties  requires  that  the 
sefurchlng  light  of  truth  be  tamed  upon  this 
case.  The  district  court  of  (Jan  county  is 
directed  to  ao  modify  Uie  order  appealed 
from  as  to  set  aside  the  decree  of  divorce, 
and  allow  tlie  defendant  80  days  from  the 
entry  of  audi  modified  orier  In  which  to 
plead  to  the  comjdoint.  If  she  so  elect;  re- 
spoodent  to  recover  costs  in  this  court. 
Modified  and  affirmed.  All  ctmcor. 

CORLISS,  J.  I  refrain  from  expiesfdng 
any  oplnkm  whether  the  appearance  vaU- 
datea  the  decree,  so  far  as  jurisdiction  was 
concerned,  or  whether  it  conferred  Jurlsdic- 
tl<m  on^  from  the  date  of  the  appearance. 


HUDSON  et  al.  t.  AltCHEK  et  aL 
(Sapreme  Court  of  South  Dakota.   July  29, 
1S93.) 

Action  tor  Breach  op  Costract — Pleadings — 
Dkmdrhbh — Parties. 

1.  The  statement  of  the  gronnda  of  demur- 
rer under  sectioo  4910,  Comp.  ijaws,  in  the  lan- 
guage d<>fiDing  what  are  valid  grounds  of  de- 
murrer to  section  4909.  is  snmcient,  except 
that  when  the  first  groand  Is  rdled  upon  the  4ie- 
murrer  must  specify  whether  tiie  want  of  juris- 
diction is  as  to  the  person  or  sabject-matter, 
and,  where  the  fourth  ground  is  relied  upon, 
the  party  mnat  specify  whether  the  defect  Is  of 
parties  plaintiff  or  defendant. 

2.  Under  the  last  clause  of  section  4872, 
Comp.  Laws,  parties  with  whom  a  written  con- 
tract is  entered  into  may  maintain  an  action 
in  their  own  name  for  a  breach  of  the  same, 
though  such  parties  are  acting  as  agents  or 
trustees  of  other  persons;  and  It  is  not  neces- 
sary that  the  persons  beneficially  interested  In 
sucD  contract  be  joined  as  parties  plaintiff  In 
the  action. 

3.  In  an  action  for  breach  of  contract, 
stipulations  introduced  into  the  same  as  pro- 
visos In  favor  of  the  defendants  need  not  be 
negatived  by  the  plaintiffs  In  their  compltdnt. 
Such  stipulations,  to  be  taken  advantage  o( 
mast  be  pleaded  by  the  defendants. 

4  When  the  plaintiffs  la  their  complaint 
set  oat  a  contract,  allege  full  performance  of 
the  conditions  of  the  same  on  their  part,  and 
a  breach  thereof  by  the  defendants,  they  are 
entitled  to  recover  nominal  damages  at  least, 
and  a  demurrer  to  auch  comjdalnt  Is  oot  well 
taken. 

5.  An  erroneooB  claim  far  damages,  or  an 
improper  demand  for  relief  does  not  rendar  the 

complaint  demurrable. 

^Syllabus  by  the  Court) 

Appeal  from  circuit  court  Tankton  coun- 
ty; D.  Ilancy.  Judge. 

Action  by  Everett  li.  Hudson.  Newt<nk  Ed- 
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mirnds,  and  George  R.  Sooosal  against  W. 
S.  Archer  and  George  A.  Archer  for  a 
breach  oi  cwtracL  From  an  ordor  sustain- 
ing a  demnrrer  to  the  complaint,  idalntlffa 
i^ipeal.  Revwsed. 

R.  B.  Tripp,  for  appdlants.  French  ft  Or- 
Tls,  for  reapondents. 

GOBSON,  J.  This  appeal  is  firom  an  order 
sttstalnlng  a  d«nurrer  to  the  complaint 
The  material  parts  of  the  complaint  are  as 
follows:  "(1)  The  plalntifTs  abore  named, 
as  trustees  for  the  following  named  persons, 
to  wit,  •  •  •  complaining  of  the  aboTe- 
named  defendants,  allege:  (2)  That  on  the 
ISth  day  of  Jnne,  1887,  the  def«idants  made 
and  executed  an  agreement  In  writing  with 
the  plaintiffs,  whereby  they,  the  said  de- 
fendants, agreed  to  erect  at  Yankton,  Da- 
koto,  an  oil  mill  of  dimensions  not  less  than 
the  following:  •  •  •  That  they,  the  de- 
fendants, would  operate  said  mill,  and  main- 
tain therein  at  least  the  amount  of  machin- 
ery above  mMitioned  for  the  period  of  five 
years  from  said  date,  provided  that  said  de- 
fendants shall  not  be  held  to  operate  said 
mill  during  any  time  when,  for  causes  not 
under  their  control,  said  mill  cannot  be  op* 
erated  without  loss  to  them,  they  using  at 
the  time  due  economy  and  all  proper  skUL 
And  the  sold  defendants  farther  agree  that 
they  would  not  during  said  period  of  Ave 
years  sell  or  transfer  said  mill,  or  machin- 
ery therein,  unless  the  parties  receiving  such 
transfer  or  conveyance  bound  themselves  to 
the  satisfaction  of  the  plaintiffs  to  observe 
and  fulfill  the  terms  of  said  agreement  (3) 
That  the  plaintiffs,  In  consideration  of  the 
defendants  doing,  keeping,  and  performing 
the  above  stipulations  on  their  part,  prom- 
ised and  agreed  that  they  would  pay  or 
cause  to  be  paid  to  the  said  defendants 
the  sum  of  (1,500,  as  follows:  ¥500  on  the 
arrival  at  said  Yankton  of  the  machinery 
above  named,  and  fl.OOO  when  the  said 
mill  was  completed  according  to  the  terms 
of  said  agreem«it  and  the  machinery  set 
up  therein,  and  the  mill  made  fully  ready 
to  be  put  In  operation  for  the  manufacture 
of  linseed  oil.  That  the  said  plaintiffs  per- 
formed all  the  conditions  of  said  agreement 
on  their  part  And  paid  to  said  defendants 
the  sum  of  |1,S00,  and  that  the  consideration 
of  the  payment  of  said  sum  was  the  faithful 
performance  of  said  contract  by  the  defend- 
ants on  their  part  (4)  That  the  plaintiffs 
further  allege  that  the  persons  above  named 
paid  the  full  sum  of  $1,500,  and  paid  the 
same  to  said  d^endants,  through  the  plain- 
tiffs as  their  trustees;  and  that  said  agree- 
ment was  made  for  and  on  behalf  of  said 
trustees,  who  were  the  plaintiffs  herein,  and 
for  and  on  behalf  of  the  aforesaid  persons, 
for  whose  benefit  this  action  Is  brought,  and 
that  the  sums  so  paid  and  contributed  by 
each  of  said  persons  were  received  bysuULde- 
f endants  as  the  condderatlon  tor  the  full  pec^ 


formance  npoa  their  part  of  an  of  tlie  term» 
and  con8td«ation  of  said  agreement  to  be> 
kept  and  performed  by  said  defoidants.  (5» 
That  the  plaintiffs  taittuae  allege  that  Oie- 
defendants  foiled  to  comply  with  tbe  tenn» 
of  satd  contract  on  their  part,  and  oommlt- 
ted  breaches  thereof  in  the  fidlowliig  par^ 
tlculars:  The  said  defendants,  on  or  abont 
the  7tfa  day  of  June,  1888,  sold  and  trans- 
terreA  sold  mill,  machlnet7,  and  bosiness 
to  the  Yankton  Unseed  Oil  Company  with- 
ont  the  consmt  or  satisfaction  of  said  plain- 
tiffs, and  without  any  agreement  co 
part  of  said  company  to  observe  or  fnlfiU 
the  terms  of  said  contract  between  the  plain- 
tiffs and  the  defendants;  and  that  thert^ 
after,  on  the  1st  day  of  October,  1889.  in 
violation  of  the  terms  of  said  contiuct  the- 
oU  mill  and  machinery  ceased  to  be  opi'ratt-d 
or  maintained,  and  the  said  business  ha» 
not  been  conducted  by  said  defendants,  or 
otherwise,  since  that  date.  (6)  That  the- 
plalntlffs  farther  allege  that  during  the 
greater  part  pf  the  time  from  the  18th  d.iy 
of  June,  1887.  to  the  1st  day  of  October. 
1889,  the  said  oil  mill  was  not  operated  at 
all.  and  that  at  the  date  last  m«itloned  the 
operation  of  said  mill  was,  and  ever  since 
h!is  been,  entirely  abandoned  as  aforesaid, 
and  the  said  defendants  and  said  Yankton 
Linseed  Oil  Company  have.  In  violation  of 
ttie  terms  of  said  contract  never  Intended 
since  that  date  to  operate  sold  mill,  and  do 
not  now  Intend  to  operate,  manage,  or  con- 
tinue the  same.  That  by  reason  of  the 
premises  the  consideration  for  the  payment 
of  said  sum  of  $l,rtOO  has  failed,  and  the 
plaintiffs  are  entitled  to  recover  the  same 
of  the  defendants,  with  Interest  from  the 
date  last  mentioned.  That  no  part  of  snid 
sum  has  been  paid.  Wherefore  the  plaintiffs 
demand  Judgment  ngalnst  the  defendant.* 
for  the  sum  of  $1,500,  with  Interest  ther^^'O 
from  the  commencement  of  this  action,  and 
for  such  other  and  further  relief  as  shall  be 
Just  and  proper,  and  for  costs  and  disbuive- 
ments  herein."  To  this  complaint  the  re- 
spondents interposed  a  demurrer  on  the  fol- 
lowing grounds:  (1)  That  there  Is  a  defecr 
of  parties  plaintiff;  (2)  that  the  plaintiffii 
have  no  legal  capacity  to  sue;  and  (3)  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  appellant  makes  the  objection  to  the 
consideration  of  the  first  ground  of  demur- 
rer tlrnt,  while  the  ground  of  the  demurrer 
Is  stated  in  the  language  of  the  statute,  (sec- 
Hon  4809,  Comp.  Laws,)  It  is  Insufficient  un- 
der the  requirements  of  section  4910.  which 
provides:  "The  demurrer  shall  distinctly 
specify  ^e  grounds  of  objection  -to  tbe  com- 
plaint" The  provlidons  of  our  Code  npcn 
the  subject  of  demurrers  are  similar  to  thoee 
of  most  of  the  Code  states,  and  are  the 
same  as  those  contained  in  the  original  Code 
<rf  the  state  of  New  York,  whence  onr 
practice  act  was  mainly  taken.  In  tint 
state,  at  en  early  day,  the  constrnctloa  *>> 
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be  giTen  to  thla  claniM  of  section  4010  of  our 
Oode,  above  quoted,  came  tip  fbr  conBldeTa- 
tlon  before  the  supreme  court  of  that  state 
In  Getty  T.  Ballrond  Co.,  8  How.  Pr.  177, 
and  in  a  well-considered  opinion  that  court 
tield  that  the  clause  of  section  4810  qooted 
means  slrapiy  that  the  demurrer  must  dis- 
tinctly specif  one  or  more  of  the  grounds 
for  which  a  demurrer  would  lie,  as  provided 
In  section  4909.  The  court  says:  "Six 
grounds  of  demurrer  are  spedQed  In  the 
Oode.  It  Is  enough  to  audiorlze  a  demorrer 
that  any  one  of  these  objections  appears  up- 
on the  face  of  the  complaint.  But  the  de- 
murrer must  not  be  general.  It  must  specify 
disttncQy  upon  which  of  the  sereral  grounds 
of  objection  which  Justify  this  pleading  the 
party  relies.  No  leglslatlTe  requirement 
^roes  beyond  this.  If  the  ground  of  objec- 
tion, aa  stated  in  the  demurrer.  Is,  In  sub- 
stance, any  one  of  those  specified  in  the 
144th  section,  I  suppose  It  is  good  as  a  plead- 
ing. In  some  Instances,  two  distinct  grounds 
of  demurrer  are  embraced  In  one  of  the  sub- 
divisions of  the  section  mentioned.  Thus 
the  defendant  Is  authorized  to  demur  when 
It  appears  'that  the  court  has  no  Jurisdic- 
tion of  the  person  of  the  defendant  or  of 
the  subject  of  the  action.'  In  a  demurrer  for 
want  of  Jurisdiction  It  would  undoubtedly 
be  necessary  for  the  defendant  to  state 
whether  the  alleged  want  of  JurlstUctlon  re- 
lated to  the  "person  of  the  defendant,'  or 
'the  subject  of  the  action.'  So,  when  the 
defendant  demurs  on  the  ground  that  It  ap- 
pears on  the  face  of  the  complaint  that  there 
Is  a  defect  of  parties  plaintiff  or  defendant, 
he  should  state  whether  It  is  a  defect  of 
parties  plaintiff  or  parues  defendant  upon 
which  he  relies.  But  In  respect  to  the  other 
grounds  of  demurrer  I  do  not  understand 
that  anything  more  is  required  than  to  Mate 
the  objections  in  the  very  words  of  the  Bta^ 
ate."  The  doctrine  laid  down  In  that  cue 
was  followed  ia  tiMt  state  until  1877.  when 
the  law  rating  to  d«unrrerB  was  changed 
t>y  statnte.  Hulbert  r.  Tonng,  18  How.  Pr. 
413;  Dayton  r.  Oonnah,  18  How.  Pr.  826; 
Bliss,  Oode  PI.  t  416;  Maxw.  Code  PL  p.  381. 
Judge  Maxwell,  after  giving  the  form  of  a 
demnrrer,  stating  the  grounds  of  a  demur- 
rer In  the  language  of  our  section  4809,  says 
in  a  note:  "la  M»ne  of  the  code  states  great- 
er particularity  is  required  in  the  special 
assignments.  Tfao  above  form  la  snffldent 
in  most  of  the  code  itates."  Id.  The  only 
case  called  to  our  attoitlon  dlsttoctly  hold- 
ing a  contrary  view  Is  Baker  v.  Hawkins, 
29  Wis.  676,  In  whldi  the  snitteme  cotut  of 
that  state  held  that,  when  the  ground  of 
iOemnrKr  was  that  there  is  "a  d^ect  of 
parties,"  the  demurrer  must  spedflcally  point 
out  In  some  suitable  manner  who  are  Uie 
proper  parties;  bat  we  are  not  Indlned  to 
follow  this  dedMon,  as  such  spedflcations 
TToald,  In  our  view,  partake  too  mnch  of  the 
nature  of  an  argament  or  brief  of  ooonaeL 
Wlu»  wo«U  conatltMe  a  nffldent  qwcUka- 


tlon  would  be  vague  and  uncertain,  and  de- 
pend upon  the  views  of  different  courts. 
Bach  section  has  its  appropriate  office.  Sec- 
tion 4009  defines  what  are  valid  grounds  of 
demurrer,  and  section  4810  I'equlres  the 
party  demurring  to  distinctly  specify  upon 
whldi  of  the  grounds  he  Intends  to  rely. 
To  specify  which  ground  of  demurrer  Is  re- 
lied upon  by  the  party  demurring  to  suffi- 
cient, except  that  when  the  first  ground  Is 
rriied  on  the  demorrer  must  specify  whether 
the  want  of  Jurisdiction  la  as  to  the  person 
or  subject-matter;  and  when  the  fourth  is 
relied  on  the  parties  must  specify  whether 
the  defect  is  In  parties  plaintiff  or  defend- 
ant Assuming,  therefore,  that  the  demur- 
rer is  sufficiently  ^»eclflc  In  form,  the  ques- 
tion of  the  right  of  the  plaintiffs  to  bring  the 
action  to  presented. 

Respondents  contend.  In  support  of  their 
demurrer,  that  the  plalntifRB  brought  this  ac- 
tion for  the  benefit  of  some  80  persons,  not 
named  as  plaintiffs  In  the  complaint,  and 
therefore  It  appears  that  the  plaintiffs,  as 
such,  have  no  right  to  maintain  the  action; 
but  we  cannot  agree  with  the  counsef  In  this 
view.  The  agreement  being  alleged  to  be  in 
writing,  and  executed  by  the  defendants  to 
tlie  plalntiffa,  we  are  of  the  opinion  that 
the  plaintiffs,  though  bringing  the  action  for 
the  benefit  of  the.  p«son»  who  contributed 
the  $1,500  fund,  come  within  the  last  clause 
of  section  4872,  Oomp.  Laws,  which  provides 
that  "a  trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  be  con- 

strued to  Include  a  person  w\tb  whom  or  in 
whose  name  a  contract  to  made  for  the  bene- 
fit of  another."  Mr.  Pomeroy,  In  his  work 
on  Remedtol  Rights,  says:  "It  to  fuUy  estab- 
Itohed  by  numerous  decisions  Qiat  when  a 
contract  to  entered  Into  expressly  with  an 
agent  the  promise  being  made  directly  to 
him,  although  it  to  known  that  he  to  acting 
for  a  prlttdpal.  and  even  aldiough  the  prln- 
dpal  and  hto  beneficial  Interests  In  the  agree- 
ment are  fully  disclosed  and  sHpuIated  for 
in  the  very  instniment  its^.  the  agent  hi 
such  case  to  described  In  the  language  of  the 
statnte,  and  may  maintain  an  action  on  the 
contract  in  hto  own  name,  wllboat  Joining 
the  peiBon  thta  bakefldally  Interested" 
Pom.  Rem.  &  Rem.  Rights,  |  113;  OoniM- 
erant  t.  Bitobsne.  22  N.  T.  888;  ScantUa  v. 
AlUson.  12  Kan.  85;  Noe  r.  Cfartotte,  51  N. 
T.  270;  HnbbeU  v.  Medbnty,  93  N.  T.  96; 
Landwerlen  t.  Wheeler,  106  bid.  626*  B  N. 
B.  Rep.  888.  We  have  examined  tiie  eaaea 
dted  by  respondents'  covneel  upon  this  ques- 
tion, bat;  In  our  opinion,  tb^  do  not  apply 
to  cases  of  express  or  written  contracts, 
ale  case  of  Rndnnan  v.  Pitcher,  20  N.  ¥.  8, 
well  Ulnstrates  the  doctrine  of  that  dass  ct 
cases.  In  that  case  a  certain  sum  was  de- 
posited by  the  plaintiff  <m  an  illegal  wager, 
a  part  of  which  bel«iged  to  Mmartf,  and  the 
balance  to  other  parties,  for  wbom  he  acted 
as  agent  in  making  tite  deport  TSie  plain- 
tiff brought  an  action  to  recover  back  the 
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wbol4T  BHD  WO  JEegallr  bet  or  depodted,  on 

the  impUed  contnurt  of  tadi  h<flder  to  re- 
ftmd  tbe  nxraey,  tbe  wager  bdng  Illegal; 
tmt  tbe  ootiit  held  Uiat  he  oonld  <m]y  recover 
the  amonut  of  hla  own  money  advanced , 
and  not  that  deposited  as  agakt  for  otb^a. 
But  tlw  court  laid  hla  rt^t  to  recorer  rested 
upon  an  implied  contract  only,  as  there  was 
DO  express  agreement  to  repay  the  money, 
and  added:  "An  agent  may  In  many  caaea 
sue  vsKm  an  express  contract  made  with  lilm- 
asit  hf  name."  In  the  case  at  bar  the  agree- 
ment is  alleged  to  be  an  express  written 
agreement  If  the  idalntlffs  had  failed  to 
pay  the  fl,500  they  agreed  to  pay,  the  de- 
fendants could  have  recorered  It  from  the 
tmstees  In  an  action  under  the  contract; 
but  they  could  not  have  sued  the  persons 
who  contributed  the  fund,  as,  so  far  as 
^wn  by  the  complaint,  the  defendants  had 
no  contract  with  them.  Laudwerlen  r. 
Wheeler,  106  Ind.  626,  5  N.  E.  Rep.  88a 

Tbe  second  ground  of  demurrer  Is  not 
tenable,  as  no  incapacity  of  the  plalntlfCs,  or 
either  of  them,  appears  on  tbe  face  of  the 
complitlnt  Pom.  Rem.  &  Rnn.  Rights.  } 
208;  Maxw.  Code  PI.  p.  371;  O'Callaghan  t. 
Bode,  84  Cat  489,  24  Pac  Rep.  269;  Gamp- 
beU  Campbell.  121  Ind.  178,  28  N.  B.  Bep. 
81. 

Respondents  further  InslBt  that  the  de- 
murrer on  the  ground  that  the  complaint 
did  not  state  facts  suffldent  to  constitute  a 
cause  of  action  was  properly  sustained  for 
the  reason  that  there  is  no  allegation  In  the 
complaint  that  the  mill  could  have  been  iLept 
In  operation  without  loss  to  the  defendants. 
The  appellants*  counsel  contend  that  this 
waa  a  matter  of  defense,  and  that  tbey  were 
not  required  to  allege  the  same  in  the  com- 
plaint. We  think  the  appellants  are  right  In 
their  contention.  This  clause  in  the  contract 
la  introduced  as  a  proviso,  and  not  an  ex- 
ception, and  is,  we  tblnlc,  a  condition  sub- 
sequent, and  not  a  condition  precedent.  Bliss, 
Code  PL  H  200,  202;  Harris  v.  White.  81  N. 
T.  632;  La  Pohit  r.  Cady.  2  Pin.  615.  Again. 
It  was  a  matter  peculiarly  within  the  knowl- 
edge of  the  def^dants.  If  they  were  unable 
to  operate  the  mill  without  loss,  that  was  a 
matter  of  defense,  and  should  be  presented 
to  the  court  by  answer. 

The  resptmdents  further  contend  that  the 
demurrer  was  properly  sustained  upon  the 
ground  that  the  complaint  was  drawn  upon 
the  theory  that  the  plaintiffs  had  the  ri^t 
to  recover  back  the  entire  consideration  of 
f 1,600  paid  the  defendants  towards  the  wee- 
Una  of  the  mill,  and  that  the  plaintiffs  can- 
not maintain  such  an  action  under  the  con- 
tract; but  we  cannot  agree  with  counsel  for 
the  respondents  in  this  contention.  The 
plalntifTs,  In  their  complaint,  set  out  a  con- 
tract betwera  the  parties,  allege  full  per^ 
tormance  of  the  terms  of  the  same  cm  th^r 
part,  and  aver  a  breach  flierectf  Ify  the  de- 
fendants. The  demurrer  admitting  the  facts 
aUeged  tbe  plalntlffli  are  entitled  to  nominal 


damages  at  least,  and  tSds  is  snffMwit  oa 

demnrrer.  1  Snth.  Dam.  p.  730.  An  an- 
neons  claim  for  damages,  or  an  improper 
demand  for  relief,  does  not  raider  the  com- 
plaint demurrable.  Maxw.  Code  PL  9; 
Bliss;  Code  PL  1 417. 

The  counsel  for  the  respondents  tarOta 
contend  that  no  damages  are  claimed  in  the 
complaint,  but  only  tbe  ctmsldaratton  paid, 
and  therefore  no  facta  are  stated  showtog 
that  even  nominal  damages  may  be  recov- 
ered; but  we  cannot  agree  with  coimael  la 
this  contention  The  plalntUb  demand  jndg- 
meat  for  91t600,  and  whether  tliat  ts  dentHu- 
Inated  the  ctmrfderatitm  paid  under  the  terms 
ot  the  contract  or  daiomlnated  damagjes  la 
we  think,  not  material,  tmder  our  system  of 
pleading.  As  we  hare  seen,  an  nroneoui 
claim  for  damages  or  demand  foe  n^et  ts  not 
a  ground  of  demnrrer.  If  the  rule  by  irtiidi 
the  damages  are  to  be  estimated  as  stated 
In  the  complaint  is  Incorrect  or  InsoAdent, 
the  defect  cannot  be  reached  by  a  demur- 
rer so  long  as  the  trnmplalnt  states  fiicts 
entitling  the  pialntms  to  recover  any  dam- 
ages in  the  action.  The  amount  tliat  the 
plaintiffs  may  recover  or  the  measure  ot 
damages  must  be  determined  on  the  trial 
under  the  pleadings  and  the  evidence.  Sunny 
Side  Land  &  Imp.  Co.  v.  Willamette  Bridge 
Ry.  Co..  (Or.)  26  Pac.  Rep.  835;  Telegn^ 
Co.  V.  Hopkins,  4B  Ind.  223;  Cowley  v.  Da- 
vidson, 10  Minn.  392.  (GIL  314;)  Leiand  v. 
Tousey.  6  Hill,  328;  Trammell  T.  Cham  ben 
Co.,  (Ala.)  9  South.  Rep.  816;  Bryant  t.  Bar- 
ton. (Neb.)  49  N.  W.  Rep.  331:  George  v. 
Bdney.  (Neb.)  54  N.  W.  Rep.  989.  As  tbe 
complaint,  In  our  opinion,  states  facta  suffl- 
cient  to  entitle  the  plaintiff^  to  iniiint«in  the 
action,  it  follows  that  the  demurrer  was 
erroneotudy  sustained  thereto.  Whether  the 
demurrer  was  well  takm  bdng  the  only 
question  before  the  court  on  this  appeal,  we 
express  no  opinion  as  to  the  proper  measure 
of  damages  upon  the  facts  stated  In  the  com- 
plaint. The  order  and  Judgmmt  <^  the 
circuit  court  are  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  tiiat 
court  to  oTOTQle  tbe  demurrer. 


BEM  et  aL  v.  BEM  et  aL 
(Supreme  Court  of  Sooth  Dakota.   July  29l 
1883.) 

Daposmox— Tins  or  Tabiiw  —  Hono»-WAivn 
or  DanoT  iv— Appbai.—  Uaooao— Oirr  Tu*m 
Husband  to  Wifb— PaBSoapnaxs— Etidbxck. 

1.  When  refusal  to  inppress  a  deposltioo  ia 
assigned  as  error,  the  recora  mast  show  the  ex- 
istence of  the  facts  upon  which  the  motion  wms 
based.  It  cannot  be  assumed  tliat  tbe  fartM 
existed  because  they  were  stated  ia  tli*  notire 
as  the  grouods  upon  which  the  motion  wootd 
be  made. 

2.  Under  section  0289,  Comp.  Laws,  la  t*- 
lation  to  taking  depositions,  Providian  that  **tW 
notice  sliall  be  served  so  as  to  allow  thie  ad- 
verse party  sufficient  time  the  usual  mij;» 
of  travel  to  attend,  and  one  day  for  prepara- 
tion, excIuaiTe  of  Sundays  aad  the  day  of  aacv- 
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ic?."  the  adTK«e  party  is  entitled  to  an  extra 
day  for  preparatloQ  beTond  the  time  required 
to  reach  the  place  where  the  d^mdUoa  is  to 

be  taken. 

3.  Where,  howerer,  the  notice  ia  short,  in 
not  allowing  the  one  day  for  preparation,  and 
both  parties  appear,  and  the  notifying  party 
then  and  there  offers  to  postpone  the  examina- 
tion, 80  aa  to  afford  the  adverse  party  the  day 
for  preparation,  failure  to  accept  such  offer 
-withoot  any  explanation  or  reason  therefor, 
and  participating  in  the  examination  withoat 
further  objection,  answers  any  presumption  of 
prejudice  to  the  adverse  party,  and  error  with- 
out prejudice  is  no  ground  for  reveraal. 

4.  Errors  assigned  upon  the  ruling  of  the 
trial  court  upon  objections  to  interrogations 
and  answers  referred  to  in  the  assignment  by 
number  only  oannot  be  conudered  on  an  ab- 
stract in  which  the  questions  and  answers,  with 
their  numbera.  are  not  preserved,  but  are  con- 
densed and  pr^ented  In  narrative  form,  so 
that  this  court  to  unable  to  locate  the  particu- 
lar matter  objected  to. 

5.  The  abstract  is  the  record  upon  which 
a  case  is  heard  in  this  court,  and  whatevM' 
matters  It  is  necessary  for  this  court  to  know 
and  consider  must  be  presented  hy  the  abstract. 
Noyes  v.  Lane.  <S.  D.)  48  N.  W.  Bep.  822. 

6.  Where  a  husband  takea  notes,  securities, 
or  real  estate  in  the  name  of  his  wife,  thot 
fact,  alone  and  unexplained,  raises  the  pre- 
sumption ttkat  he  Intended  the  same  as  a  ptt 
or  provision  for  her.  but  such  presumption  may 
be  overcome  by  evidence  which  shows  tL  motive 
or  dexiKu  on  the  part  of  the  husband  inconsist- 
ent with  such  presumed  intent,  and  that  such 
property  was  so  placed  in  hla  wife's  oame  for 
purposes  of  ocmTenience  and  advantage  to  lum- 

T.  tJpon  an  CExamlnation  of  the  evidence  in 
this  ease,  this  court  condudes  that  the  money, 
notes,  and  securities  described  in  the  plaintiff's 
complaint  were  put  into  the  wife's  name  by  the 
husband  for  purposen  of  advantnjre  and  conven- 
ience to  himself,  and  not  with  the  intention  or 
for  the  purpose  of  making  a  gift  to  or  settle- 
ment upon  her,  and  that  the  same  belong  to 
and  should  be  distributed  as  a  part  of  the  es- 
tate of  the  decoas^ed  husband. 

8.  This  court  further  concludes  that  as  to 
the  real  estate  described  in  said  complaint  the 
evidence  is  not  positively  inconsistent  with, 
and  does  not  overcome,  the  presumption  that  in 

Erocuring  the  same  to  be  deeded  to  his  wife  the 
nsband  intended  It  as  a  proviuon  for  her. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  HutcUnson  coun- 
ty; E.  G.  Smith,  Judge. 

Action  by  Lottie  Bern.  Frajik  J.  Bern,  and 
Arthur  A.  Bem  against  Emille  Bern,  Implead- 
ed with  Bem,  and  Pred  Helaer,  admin- 
istrator of  the  estate  of  Frank  Bern,  deceas- 
ed. PlalntlfTs  had  judgment,  and  defendants 
appeal.  Reversed. 

G.  P.  Harben  and  N.  J.  Cramer,  for  appel- 
lant. B.  B.  Tripp,  for  reqiKHidents. 

KBLLAM.  J.  Reapondents,  who  were 
plalntUta  below,  are  tb0  diUdren  of  Frank 
Bem,  decused,  by  a  first  wife.  Appellant 
Kmllle  Bem  la  the  seemd  wife  and  to  the 

widow  of  add  FrAnk  Bem,  deceased.   

Bem  Is  their  Infant  dilld.  The  general  pur- 
pose of  the  action  was  to  have  certain  prop- 
erly, real  and  peratmal,  standing  in  the  name 
of  and  claimed  by  appellant  as  her  own,  ad- 
judged and  declared  to  be  of  the  eetnte  of 
said  Bern,  deceased,  and  subject  to  be  dis- 


tributed as  such.  Fred  Helser,  as  administra- 
tor, refusing  to  bring  the  action.  It  was 
brought  by  respond«its,  as  already  stated, 
and  the  administrator  was  made  a  defend- 
ant TJpon  the  Issues  made  by  defendant's 
answer  the  case  was  referred  to  a  referee  to 
try  all  the  Issues  therein,  and  report  findings 
of  fact  and  concIusionB  of  law.  Upon  the  re- 
port of  the  referee,  which  was  favorable  to 
plaintifFs,  Judgment  was  rendered  by  the 
court  in  accordance  with  the  prayer  of  the 
complaint  Motion  for  new  trial  having  been 
overruled,  the  d^endants  appeaL 

The  theory  of  the  plaintiffs  was  that  the 
deceased,  Frank  Bem,  at  the  time  of  his  mar^ 
riage  with  the  defendant  Emille  was  possess- 
ed of  some  means;  that  Emille  had  nothing, 
and  that  all  the  property  in  question  was  the 
product  and  growth  of  hla  Judldous  manage- 
ment of  the  said  means  of  the  deceased; 
that  In  the  transaction  of  Us  business,  which 
was  largely  that  nt  loaning  mon^,  he  bad, 
tor  puriMweB  hraeafter  referred  to,  taken 
notes  and  securities  In  his  wife's  name,  and 
had  fcHT  similar  reasons  taken  deeds  of  real 
estate,  wblcli  he  bought  and  paid  tor  wltii 
his  own  mon^,  in  the  name  of  Us  wife, 
without  any  Intwtlon  In  fact  of  wn^f^^g  her 
the  real  owner  of  ^tbee  the  real  or  persmal 
property,  and  without  that  effect  In  law. 
The  theory  of  the  defendant  was  that  by  and 
In  pursuance  of  an  antenuptial  agreement 
Frank  Bern,  In  CMialderatlon  of  her  marriage 
to  him,  gave  to  defendant  the  bulk  of  the 
property  then  owned  by  him,  and  afterwards 
acted  as  her  agent  In  its  management,  and 
that  the  prc^rty  referred  to  In  plalntlfltf 
complaint  was  her  own  separate  property,  ao 
msdo  over  to  her  In  consldaraHon  at  the 
marriage.  Dufing  the  progress  of  the  trial 
before  the  referee,  wUdi  the  abstract  shows 
was  commmced  June  80,  1891,  ap«k  motion 
of  plalntUb  and  upon  affidavlta,  the  referee 
granted  a  emtlnuance  for  several  days,  nils 
to  assigned  and  claimed  as  error,  thou^  not 
signed.  The  statute  expressly  gives  the  ref- 
eree the  same  power  as  to  adjournments  as 
a  trial  court  has.  Section  6,  c.  100.  Laws 
1891.  The  affidavit  iqion  whldi  the  Mljoiim- 
ment  was  allowed  to  not  presented  to  us.  and 
we  cannot  assume  fbat  the  referee's  dlscre- 
tl<n  was  Improperly  nerdsed. 

.  As  the  <dilef  questlcm  In  the  case  to  the 
anffldency  ot  the  evldenoe  to  support  the 
findings  of  the  ref oee,  or  any  findings  which 
woidd  Justify  the  Judgment  reodered  hy  the 
court,  it  to  In  <H<der  first  to  examine  the  ob> 
Jeetions  Interposed  to  certain  tt«ns  of  evi- 
dence, with  the  view  of  ascertaining  what 
was  properly  before  the  referee,  and  what 
ou^t  to  be  oonsldered  by  tUs  court  In  de- 
termining the  questions  presented.  Upon  the 
hearing  before  the  referee  defendant  moved 
to  suppress  the  deposition  of  Ijottie  Sexta. 
upon  the  grounds:  First,  that  the  name 
the  <^cer  taking  the  same  was  not  Indtwsed 
upon  the  envelope  In  which  the  sbom  was 
indosed;  aeotmd,   because  the  aame  was 


Digitized  by 


Google 


1104 


NORTHWESTERN  REPORTER,  Vol.  55. 


(S.  D. 


openeA  by  the  eleit  without  order  of  the 
court,  and  without  the  presence  of  either  of 
the  parties  or  their  attomeys;  third*  because 
the  notice  fi^Ten  was  to  take  the  depo^tlon 
upon  the  same  day  and  hour  at  which  the 
taking  of  another  deposition  was  noticed,  at 
A  place  many  miles  distant  from  the  place 
where  the  first  was  to  be  taken.  The  motion 
-was  OTerruled,  and  error  Is  assigned  on  such 
ndlng.  No  record  la  presented  upon  which 
we  can  examine  this  question.  The  motion 
Itself  Is  printed  in  the  abstract,  but  nothing 
more.  What  the  notices  show  as  to  the  time 
And  place  we  hare  no  leglttanate  means  of 
knowing,  nor  does  the  record  idiow  how  the 
■deposition  was  returned,  or  under  what  dr- 
cmnstances  It  was  opened.  We  cannot  a»> 
•nme  that  the  ftiots  existed  as  Intimated  In 
the  mott(m;  but,  In  the  absence  oC  a  ahowfng 
■ct  CactB  which  wo<ald  proTe  the  mlli^  of 
ttie  referee  to  be  wronv.  It  mnst  be  presumed 
to  be  correct  Defendant  also  moTed  to  sup- 
press tiie  depoidtton  of  3.  N.  True  tor  the 
noBon  that  by  the  notice  under  which  it 
was  taken  sufficient  time  was  not  given  to 
«et  to  the  ^looe  where  it  was  to  be  taken  by 
the  usually  trarele*!  route,  with  one  day  for 
preparation,  as  provided  by  section  6280, 
<3(mp.  Laws.  The  section  referred  to  says 
in  respect  to  the  notice:  "Hie  notice  shall 
1>e  served  so  as  to  aHtnr  the  adverse  party 
sufficient  time  the  usual  route  <tf  travel 
to  attend,  and  one  day  for  preparation,  ez- 
4fluriTe  of  Sundays  and  the  day  of  service," 
■etc.  We  think  the  record  shows  mifflelent 
facts  as  to  the  time  required  to  get  to  the 
plooe  where  the  deposition  was  to  be  tak^ 
with  another  day  fbr  preparation,  to  entiae 
tiie  defendant  to  more  Ume  than  the  notice 
allowed;  and.  If  the  record  showed  no  more 
ttian  that  the  defendant  apqpeared  and  ob- 
jected to  the  taking  of  the  deposition  be- 
cause tbe  day  for  preparation  was  thns  de- 
nied him,  we  should  And  difficulty  in  avoid- 
ing appellant's  objection.  Our  statute,  above 
quoted.  Is  different  from  tiiat  of  Wisconsin, 
Illinois,  and  Indiana,  where  it  has  been  held 
that,  olthou^  the  notice  allows  less  time 
tiian  the  law  ocmtemplates,  still.  If  the  no- 
ticed party  la  actually  present,  and  partici- 
pates in  the  examination,  tlie  error  Is  not 
preJudldaL  TUs  Is  so  hdd  on  the  ground 
that  under  the  statutes  of  those  states  the 
only  object  of  the  notice  was  to  give  the  ad- 
verse party  time  and  opportunity  to  be  pres- 
ent, and  the  fttct  that  he  is  present  and  cross- 
examines  the  witness  proves  that  the  object 
of  the  statute  has  been  acoompUshed.  But 
our  statute  contemplates  a  further  purpose 
and  effect  of  the  notice.  It  not  only  designs 
to  give  tbe  adverse  party  time  to  reach  the 
place  of  examination,  but  to  give  him  an 
extra  day  for  preparation.  In  this  case  the 
abstract  shows  that  when  defraidant  ob- 
jected cm  account  of  the  shortness  of  the 
time  given  by  the  notice,  the  plalntUFs 
offered  to  postpone  the  examination  so  as 
to  give  defendant  the  time  claimed.  Failure 


to  avail  himself  of  this  offer,  irtthont  exida- 
nation,  we  think  answers  any  presumptloa 
of  prejudice  to  defendant,  and  error  with- 
out prejudice  Is  no  ground  for  reversal. 

The  deposition  of  Frank  Bem  on  the  part 
of  plaintiffs  was  objected  to  by  defendants 
on  the  ground  that  he  "was  an  heir  of  de- 
ceased, Frank  Bem,  and  not  oompetat  to 
testify  under  the  statutes."  This  objection 
was  overruled,  and  such  ruling  is  assigned 
as  error.  The  osslgnmrat,  however,  is  not 
considered  or  referred  to  In  a^niellant's  argu- 
ment, and  might,  therefore,  be  treated  as 
abandoned. ,  A  farther  reason  for  passing  it 
without  exanUnatlon  Is  that  It  nowhere  ap- 
pears timt  the  witness  was  or  Is  on  bdr  oC 
the  deceased,  Frank  Bem.  We  cannot  se- 
same that  Fnnk  Bem  whose  deposition  was 
taken  and  so  objected  to  was  the  same  per. 
son  as  Frank  J.  Bern,  one  of  tbe  platntlffs. 
Being  differently  named,— one  as  Frank  J. 
Bem  and  the  oQiat  as  Frank  Bemr-ttie  prfr- 
sumption  is  a  fair  one  that  th^  are  differ- 
ent persons. 

Defmdsnts  then  "objected  to  questions  6. 
9,  10,"  etc.,  but  appelant  does  not  print  the 
depo^tlon,  nor  any  part  (rf  It.  In  respond- 
ants'  abstract  it  Is  said  "Frank  J.  Bern,  a 
witness  on  the  part  of  tbe  ^Inttlfa.  testified 
as  ft^ws:  *I  sm  one  of  tlie  plalntifta,* "  etc 
Whether  or  not  this  Is  the  testimony  covered 
by  tbe  deposition  we  do  not  know.  We  can 
only  say.  as  we  said  above  in  rdatltm  to 
Lottie  Sexta's  depo^tion,  we  cannot  assnme 
the  existence  <tf  the  f^ounda  npon  wlil<Ai  0^ 
ror  Is  assigned.  Thef  mnst  sffirmatlTely  ap- 
pear In  the  record.  Hie  motion  to  mppra 
being  overruled,  and  the  deposition  belns 
offered  In  evidence^  the  defendantt  Inter, 
posed  the  same  objections  to  the  questions 
and  answeiB  of  the  witness  and  to  said 
deposition  as  were  Interposed  bj  their  coon* 
sel  when  the  same  was  tak^  and  the  ref- 
eree nded  thereon  as  follows:  **The  refene 
overruled  the  objection  to  qnestkn  3H  of 
said  depodtlm,  to  which  ndlng  ttie  deftvd- 
snts  excepted."  Thea  iciOowm  the  atateniMit 
In  the  same  form  that  the  referee  orerrule*) 
the  objectiim  to  questicoiB  4,  7,  11.  and 
It  does  not  appear  what  were  the  groimtl^ 
of  the  objection  as  to  either  question,  aoi 
the  deposition  Itself,  as  it  appears  In  the  ab- 
stract, Is  in  narrative  form;  no  qoeMlrais  or 
answers  are  preserved.  We  can  thus  neither 
locate  the  matter  objected  to  nor  know  ttrf> 
grounds  of  objection.  Under  ttuse  dmim- 
stances,  we  are  unable  to  condder  or  ex- 
amine the  assignment. 

The  abstract  In  this  case  was  erfdentlj 
prepared  under  the  erroneous  notion  that  tbt 
court  would  examine  the  <Hlginal  paper*, 
and  from  them  supply  omissions  and  dr- 
fects  In  the  printed  abstract;  but  tbe  tbe(>T7 
of  our  rules  is  that,  except  In  cases  of  dis- 
pute, the  abstract  is  the  record  npon  whl--t 
tbe  case  ia  heard  In  this  court,  and  tlni 
whatever  matters  It  is  necessary  for  th» 
court  to  know  and  constdM-  wlU  be  pn- 
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fiented  by  the  abstract.  Nojea  t.  Lane;  (S. 

D.)  48  N.  W.  Rep.  322. 

ThlB  brings  us  to  tbe  general  question  of 
the  force  and  effect  of  the  eridence.  Does 
It  show  BmUie  Bern  to  be  the  owner,  either 
under  the  antenuptial  agreement  or  as  the 
donee  of  an  executed  gift  from  her  hus- 
band, Frank  Bern,  after  their  mnrriage,  or 
does  It  make  her  a  trustee  only,  with  a  re- 
sulting trust  in  favor  of  her  husband,  and 
since  his  decease,  of  his  estate?  The  prop- 
erty in  question  was  found  in  the  name 
aud  in  the  irassession  of  defendant  Emllle, 
and,  in  the  absence  of  any  evidence  as  ta 
how  she  came  by  It,  or  how  she  was  hold- 
ing It,  it  was  presumptively  hers.  It  first 
devolved  upon  the  plaintiffs  to  show  such 
facts  or  circumstances  attending  the  trans- 
fer to  or  the  possession  by  her  as  would  ex- 
plain and  account  for  her  possession  and 
apparent  ownership  upon  some  other  theory 
than  that  she  was  the  real  and  absolute 
owner  of  the  same.  Lowery  v.  Ersklne,  113 
N.  y.  52.  20  N.  E.  Bep.  683.   This  was  at- 
tempted by  showing  tnat  at  the  time  of  the 
marriage  of  Frank  Bem,  deceased,  to  the 
defendant  Emilie,  and  for  some  years  prior 
thereto,  he  had  been  in  the  business  of 
loaning  money  for  himself  and  others;  that 
he  bad  become  possrased  of  some  property; 
that  Emilie,  the  wife,  had  notiung;  that 
after  the  marriage  he  continued  the  same 
business,  and  conducted  It  In  the  same  man- 
ner, except  that  some  time  thereafter  he 
began  to  take  notes  and  securities  in  the 
name  of  his  wife,  Emllle,  but  personally 
conducted  all  such  business  transactions, 
taking,  holding,  controllng,  and  collecting 
the  notes,  and  using  and  reinvesting  the 
moneys  so  collected  in  the  same  manner  and 
to  the  same  extent  as  though  he  were  the 
sole  and  undisputed  owner.  The  direct  evi- 
dence tending  to  sustain  Emilie's  Halm  of 
this  personal  property  is  that,  prior  to  her 
murrlage  with  the  deceased,  and  In  cou- 
sideratlon  thereof,  the  said  deceased  agreed 
to,  and  afterwards  did,  transfer  to  her  near- 
ly all  of  the  property  which  he  then  owned, 
and  that  it  was  agreed  t>etween  them  that 
be  should  afterwards  act  as  her  agent  in 
the   management  of  such  property.  The 
evidence  designed  to  impeach  or  discredit 
tills  claim  that  the  property  was  transferred 
to  lier  In  consideration  and  at  the  time  of 
the  marriage  Is  that  no  change  occurred  In 
its    possession,  management,   or  apparent 
ownership  at  the  time  of,  or  immediately 
subsequent  to.  such  marriage.  It  remained 
in  tlie  posaeealon  and  under  the  exclusive 
personal  omtrol  of  the  deceased.  He  trans- 
acted all  the  business  of  loaning  and  col- 
lecting, keeping  the  bank  accounts  In  his 
own   name,  giving  his  personal  checks  on 
account  of  loaju  so  maoe.  That  during  the 
first  alx  months  after  the  marriage  very  few 
loaojB  wera  taken  In  the  wife's  name,  but 
in  April.  1880,  as  testified  to  by  witness 
True*  not  only  tnm  conTersatlou  with  the 
T.55N.v.nal5— 70 


deceased,  but  from  "circumstances  that  oc- 
curred at  the  time,"  there  was  considerable 
complaint  in  tbe  county  about  excessive 
rates  on  chattel  loans,  and  consldemble  tnik 
of  prosecutions  fbr  usury.  That  thereafter 
the  loans  were  generally  taken  In  the  name 
of  the  wife,  tbe  husband  charj^ng  and  col- 
lecting a  commission  for  procuring  the  loans. 
That  he  at  that  time  took  from  her  a  power 
of  attorney  **to  negotiate  for  me  and  in 
my  name  loans  of  money  upon  such  security, 
real  and  personal  or  chattel.  In  the  terri- 
tory of  D8k>ta,  as  he  may  deem  proper, 
and  upon  such  legal  rates  as  he  may  please, 
not  less  than  ten  per  cenl  In  advance,  ex- 
clusive of  all  charges  and  commissions  ac- 
cruing to  him  for  Ills  services  and  expenses 
in  such  loans,  and  which  said  charges,  ex- 
penses, and  commissions  said  attorney  tn 
fact  Is  to  collect  In  his  own  name  from  the 
borrower  In  each  case;  and  L  am  to  be  re- 
leased from  all  liability  thereon."  Then  fol- 
lows a  general  authorization  to  use  any 
such  funds  or  property  In  buying,  selling, 
or  exchanging  as  he  may  please,  and  upon 
such  terms  as  he  may  choose,  concludlag  as 
follows:  "The  power  herein  contained  being 
coupled  with  an  Interest  in  and  contractual 
rights  In  favor  of  said  Frank  Bem,  It  is 
hereby  expressly  understood  and  agreed 
that  said  power  cannot  be  revoked  or  an- 
nulled by  said  Emllle  Bem,  or  by  any  act 
directed  by  her,  during  'the  lifetime  of  said 
Frank  Bem."  That,  besides  this  business  of 
loaning,  the  deceased  derived  considerable 
income  from  making  final  proofs  for  settlers, 
drawing  legal  Instruments  and  conveyances, 
and  by  making  real  estate  loans  on  com- 
mission for  loaning  companies.  In  the  ab- 
sence of  other  facts,  the  mere  taking  of  nn 
ordinary  power  of  attorney  from  his  wife 
to  handle  this  money  and  collect  these  notes 
would  be  more  consistent  with  the  theory 
that  he  regarded  the  property  as  hera  than 
otherwise;  but  the  terms  of  this  Instrument 
are  unusual.  Their  object  and  care  seem 
to  be,  not  so  much  to  create  and  couflrm 
Bem's  authority  as  an  agent  as  to  destroy 
and  negative  Mrs.  Bem's  authority  as  a 
principal,  and  to  forbid  her  any  chance  to 
ever  assert  the  same.  If  Bem's  design  was, 
as  claimed  by  respondents,  to  put  this  prop- 
erty in  his  wife's  name,  only  so  that  he 
might  occupy  the'  position  of  a  third  party 
or  factor  between  borrower  and  lender,  he 
probably  would  have  adopted  just  that  plan 
for  such  purpose. 

In  her  argument,  appellant  contends  that 
much  of  the  evidence  of  True  with  reference 
to  the  statements  of  Bem  as  to  the  reasons 
for  making  this  power  of  attorney,  and  what 
it  was  intended  to  accomplish,  was  Incompe- 
tent and  Inadmissible;  but,  as  already  poln^ 
ed  out,  there  Is  no  record  presenting  this 
question.  It  may  be  remarked,  however, 
that  the  statements  and  aedantbnB  of 
Bern,  as  testified  to  by  Tra^  to  uliich  Bp- 
pdlants  object,  are  not  declarations  made 
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by  him  concerning  transactioiis  which  had 
jtrevioualy  taken  place,  imt  in  inunedlate 
oontemplatton  of  one  fbim  Just  aboat  to  oc- 
cur, and  in  which  he  was  the  moTb^  party. 
The  vital  question  here  Is,  with  what  In- 
tention did  Bern,  who  was  the  acknowledged 
prior  owaett  put  and  keep  this  property  in 
bis  wife's  name?  If  we  knew  what  he  had 
in  mind  In  taking  this  power  of  attorney 
with  Its  unusual  proTisions,  we  should  bare 
a  dne  to  bis  understanding  of  bis  rdatlon 
to  tliis  property,  and  what  he  Intended 
should  iLially  be  done  with  IL  Up  to  this 
tune  Tery  few  notea  liad  been  taken  in  her 
name.  Afterwards  it  was  common.  It  is  a 
fair  Inference  that  the  reason  was  connected 
with  the  powei  of  attorney,  and  what  Bern 
understood  it  would  accompllstL  We  are 
Inclined  to  think,  thou^  it  Is  not  necessary 
to  decide,  that  the  erldenee  was  in  genernl 
competmt  as  a  part  of  the  res  gestae. 

Appellant  contends  against  thin  conclusion, 
and  In  her  printed  argument  states  that 
eren  after  the  date  of  this  power  of  attor- 
ns, and  down  to  tiie  time  of  Bern's  death, 
he  took  a  laj^  number  of  notes  in  his  own 
namOt  providing  for  Illegal  interest,  and  re- 
fers to  "Exhibit  10,**  a  lx>ok  said  to  hare 
beoi  kept  by  Bem,  but  none  of  the  con- 
tents or  entries  ot  this  book  are  presented  in 
tte  recMd,  and  we  do  not  know  what  they 
are  or  what  ttiey  ^rore.  We,  of  course, 
can  only  omsider  the  evldoice  whidi  the 
record  presents.  But  in  the  testimony  in 
this  case,  plainly  unobjectionable,  and  Infers 
ences  lei^tlmately  dedudble  therefrom,  we 
find  enough  to  satisfactorily  support  the 
finding  of  the  referee  "that  the  said  Frank 
Bem  at  the  time  of  his  death  was  the  owner 
ot  all  notes,  mortgages,  evidences  of  Indebt- 
edness, or  otbee  <dio8ea  in  action  that  had 
be&i  taken  In  the  name  of  the  defendant 
Emille  Bem  as  payee,  mortgagee,  or  obligee, 
subsequent  to  her  said  marriage,  and  which 
had  not  beoi  paid  at  the  time  of  the  de- 
cease ct  the  said  Frank  Bem."  We  think 
the  efFeot  of  this  evidence  is  also  to  r^t 
the  presumption  that  the  taking  of  these 
notes  and  securttlee  In  his  wife's  name  wM 
intended  as  a  provision,  for  or  setuement 
upon  her,  for  It  satisfactorily  accounts  fw 
the  fact  upon  a  theory  IncoDslstent  with 
such  design.  Besides,  It  appears  that  ttiese 
notes  and  the  real  estate  In  qoestlon  c<mstl- 
tute  neatly  the  eatire  eamlngB  axiA  accumu- 
latitms  of  the  deceased;  ihat  he  left  three 
etiildren  by  his  former  wife  unprovided  for 
If  be  Intended  to  make  EmUie  Bem  the  ab- 
Holute  owner  of  all  this  property.  In  snch 
i-use.  to  presume,  without  any  facts  show- 
ing a  reason  therefor,  tbat  a  husband  and 
father  Int^ed  to  settle  his  exMie  estate 
upon  the  wife  to  the  exdusloa  of,  and  with- 
out provision  toe,  his  children,  would  be 
against  patnnal  instincts,  unnatural,  and 
therefore  unreasonable.  The  presnmptim 
is  one  of  fact,  and  must  give  way  before  cir- 
cumstances showing  it  to  be  dearly  unrear 


Btmable  and  improbaUe.  Adlard  v.  Adiftrd, 
6S  IlL  212;  Perry.  Trusts,  H  14G,  147. 

With  reference  to  the  real  estate^  we  start 
ont  with  the  same  presumption  as  In  ttw 
case  of  the  personal  property.  If  a  man 
purchase  real  estate,  and  take  the  title  In 
the  name  of  a  stranger,  the  presumption  is 
that  he  Intends  some  benefit  to  himself,  and 
a  resulting  trust  In  his  favor  arises;  bat 
If  he  take  the  ctmv^anee  In  the  name  of 
his  wife  or  child,  the  presumption  of  a  re- 
sulting trust  la  rebutted,  and  the  contrary 
presumption  arises,— that  the  purchase  and 
conveyance  were  intoided  to  be  an  auvance- 
ment  to  or  provision  for  snch  wife  or  child. 
Pom.  Eq.  Jur.  |  1030;  Story,  Bq.  Jnr.  | 
1204  et  seq.;  Perry.  Trusts,  I  143.  Respond- 
ents do  not  question  the  existence  of  this 
presumption,  but  contend  that  the  same  evl- 
d^ce  whldi  overcomes  audi  presumptton 
with  reference  to  the  personal  pmpextj  OV&- 
comes  It  with  reJerence  to  the  real  estate; 
but.  In  our  Judgmcait,  some  of  the  evidence 
whidi  Justifies  the  finding  of  the  ref«m  as 
to  the  persMial  property  does  not  apply  to 
the  disposition  of  tlie  real  estate.  Tlie  ob- 
ject of  this  inquiry  Is  to  ascertain  Bern's 
purpose  and  int«iti<m  In  putting  this  prop- 
erly, whether  persimal  or  real.  In  his  wife's 
nam&  The  law  presumes  It  was  Intended 
as  a  gift  or  provision,  but  the  presumption 
is  not  conclusive,  and  to  the  extent  that  n 
good  reason  Is  shown  for  his  desire  and  plan 
to  make  it  appear  to  be  his  wtfe'S*  while  It 
should  really  remain  his.  the  force  of  such 
presumption  is  weakened. 

We  think  it  is  not  dilflcnlt  to  find  reasons 
disclosed  by  the  evidence  for  conducting  the 
business  of  imifcing  loans  and  *Biri"ff  notes 
in  ills  wife's  name  instead  <»  Us  own.  The 
evidence  not  only  suggests,  but  tends  to 
prove,  that  he  adopted  and  relied  on  this 
plan  as  a  means  of  making  comm Isslona 
for  negotiating  loans,  Instead  of  directly  tak- 
ing illegal  intereM,  and  Incurring  the  oonse- 
quences.  Theae  reasons  would  not  suggest 
the  taking  of  real  estate  In  his  ^e*s  name. 
The  advantage  to  Bem  In  hla  wife's  appar- 
ent ownership  of  the  moo^  he  was  loaning 
and  the  notes  he  was  taking  Is  dear,  but 
no  such  advantage  would  seem  to  result 
from  making  his  wife  tne  ostensible  owner 
of  the  real  estate.  If  Bem  had  been  embarv- 
rassed  by  debta.  or  had  antld^uted  any  oth- 
er trouble,  which  he  mt^t  think  could  be 
avdded  by  allowing  the  title  to  this  real 
estate  to  go  to  and  l>e  hdd  Ills  wife,  evt- 
dence  of  such  l^cts  womd  be  «ititled  to  con- 
sideration in  determbdng  his  intentlMi  with 
reference  to  such  real  estate,  Jnst  as  sudi 
focts  are  considered  in  rdattoo.  to  the  mon^ 
and  notes;  but  such  facts  and  drcnmstan- 
ces  must  be  such  ss  sattsCactorlly  explain 
why  the  title  was  tokoi  In  the  wife's  name^ 
and  the  whole  evidence  mtist  be  Inccmslstent 
with  the  presumptLw  that  a  gift  or  provt 
don  was  Intended.    1  Perry,  Traata,  |  146L 

Again,  while  the  evidence  is  full  and  con- 
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vlndns  as  to  Bern's  relatton  to  the  personal 
property,  the  mone^  and  notes  he  was  loan- 
ing and  taking,  tt  is  reiy  meager  as  to  the 
reul  estate.    The  notes  were  taken  in  her 
Dnme,  but  they  were  never  delivered  to  or 
controlled  by  her.    They  were  held,  num- 
li^,  and  controlled  by  Bern  precisely  as 
though  his  own.  By  an  Irrevocable  power  of 
attorney,  prepared  under  Us  direction,  she 
relinquished  to  him  all  dominion  over  this 
kind  ot  property,  and  formally  and  com- 
pletely abdicated  every  right  in  relation  to 
It,  which  is  ordliiarlly  an  Incident  of  owner- 
ship; bat  tt  is  noticeable  that  this  plenary 
power  of  control  and  disposition  does  not, 
in  terms,  at  all  events,  extend  to  real  es- 
tate, but  spedflcally  mentions  the  pmonal 
property  as  Its  subject  It  Is  true  the  power 
of  attorney  was  executed  prior  to  the  ac- 
quisition of  this,  and  possibly  any,  real  es- 
tate, and  It  may  be  that  mention  of  real 
estate  was  omitted  because  he  did  not  then 
contemplate  acquiring  any;  but  we  cannot 
assume  this,  snd  thus  enlarge  the  effect  of 
this  Instrument  as  a  piece  of  evidence.  We 
remember  nothing  in  the  evidence  showing 
that  Bern  said  or  did  anything  In  connec- 
tion with  this  real  estate  inconsistent  with 
the  presumption  that  he  intended  it  as  a 
gift  to  his  wife. 

The  presumption  of  Bem's  intention,  up<»i 
the  admitted  facts.  Is  as  good  as  positive 
evidence  in  the  same  direction,  and  must 
prevail  until  overoMne.  The  evidence  to 
countervail  the  presumption  must  be  "equal- 
ly satisfactory  and  expll<dt  with  the  proof 
required  to  establish  a  resulting  trust  The 
circumstances  relied  on  mtist  be  convincing, 
and  leave  no  reasonable  doubt  as'  to  the 
intention  of  the  party."  Read  v.  Huff,  40 
N.  J.  Eq.  229.  In  Earnest's  Appeal,  106  Pa. 
St  310.  it  Is  sold  that  to  establish  a  resultr 
ing  trust  in  favor  of  the  husband,  who  has 
purchased  real  estate  and  caused  It  to  be 
deeded  to  his  wife,  "the  evidence  must  be 
clear,  explicit  &nd  unequivocal.  The  rule  is 
so  well  established  that  a  citation  of  au- 
thorities In  extenso  seems  unnecessary." 

For  reasons  which  we  have  explained 
uore  at  length  probably  than  was  neces- 
sary, we  conclude  that  the  evidence  pre- 
lented  to  us  by  the  record  is  sufficient  to 
iust:iin  the  findings  of  the  referee  and  the 
udgm^t  of  the  court  as  to  the  personal 
property,  the  notes,  and  the  evidences  of 
ndebtedness;  but  much  of  the  evidence 
v'liich  persuades  us  to  this  c<Hiclusi(m  Is,  in 
'ur  Judgment  ()eculiarly  and  only  applicable 
o  tbe  personal  property,  and  does  not  neces- 
arily  or  naturally  lead  to  the  same  result 
vltti  reference  to  tbe  real  estate.  The  evl- 
ence,  as  a  whole,  is  Insufficient  to  over^ 
ome  tbe  pre8umptl<»i  that  In  causing  this 
eal  estate  to  be  deeded  to  his  wife  Prank 
tern  tntoided  It  as  a  gift  to  and  provision 
>r  tier,  and  in  such  case  the  presumptioa 
revalla.  The  Judgment  is  reversed,  and  the 
ise  Is  remanded  to  the  circuit  court,  with 
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directions  to  cause  to  be  entered  Judgment 
In  accordance  with  these  conclnsiops.  All 
the  Judges  ooocurrlng. 


WILCOX  V.  SMITH  et  oL 
<tlupreme  Court  of  South  Dakota.    July  26. 

ISBO.) 

Dissolution  or  Attacrhbht. 

1.  Under  section  SOU,  Comp.  Iaws,  a  de* 
fendant  may  anite  In  the  same  motioD,  as 
groands  for  the  discharge  of  aa  attachmeot 
that  tbe  affidavit  upon  which  the  attachment 
was  Issued  is  InBufficIeot  in  either  form  or  snb- 
ataoce^  and  that  it  is  untrne  In  fact 

2.  When,  upon  such  motion,  the  drfandant 
do^  traverses  all  the  Btatements  of  the  plain- 
tiff^ affidavit  upon  which  the  attachment  was 
issued,  It  is  iacumbent  upon  the  plaintiff  to 
support  such  statements  by  farther  evidence. 
Failing  to  do  this,  the  attachment  Is  property 
discharged. 

(Sytlabos  by  the  Court) 

Appeal  from  drcult  court,  Sully  coun^, 
H.  O.  Fuller,  Judge. 

Action  in  attachment  by  Seth  Wilcox 
against  MUton  M.  Smith  and  Maggie  Smith. 
From  an  order  dissolving  the  attachment 
plaintiff  appeals.  Affirmed, 

Albert  Gunderson,  tor  appellant 

KELLAM,  J,  An  attachment  was  Issued 
in  this  action  upon  an  affidavit  of  plaintiff, 
alleging  the  indebtedness  of  defendants; 
that  the  same  was  incurred  "for  money  ob- 
tained under  false  pretenses,  and  that  said 
defendants  are  about  to  assign,  dlqraee  of. 
and  secrete  their  property,  with  the  Intent 
to  defraud  their  creditors;  and  that  plain- 
tiff has  demanded  of  defendants  security 
for  said  debt  but  defendants  have  refused 
to  secure  the  same."  Dtfendants  moved  to 
discharge  the  attachment  ou  two  grounds: 
(1)  Upon  the  Insufficiency  of  the  affidavit 
In  its  statement  of  the  Indebtedness,  and  of 
the  false  pretenses  under  and  by  which  the 
indebtedness  Is  charged  to  have  accrued; 
and  (2)  that  tbe  affidavit  was  untrue  tn  point 
of  fact  This  motion  to  dlschai^  was  sup- 
ported by  the  affidavit  of  one  of  the  defend- 
ants, spedflcally  and  separately  denying  the 
several  statements  of  the  procuring  affidavit 
Upon  the  hearing  of  defendants*  motion  to 
discharge,  the  plaintiff  moved  to  strike  out 
the  first  ground  of  the  motion  for  the  rea- 
son that  it  was  "In  the  nature  of  a  demur- 
rer, and  Is  Inconsistent  with  the  second 
paragraph  of  said  motion,  and  that  by 
pleading  the  second  ground  the  d^^idants 
waive  the  Irr^rulorlty  complained  of  In  the 
first"  This  motion  being  overruled,  plain- 
tiff moved  that  defendants  be  reqxilred  to 
elect  upon  which  of  the  two  grounds  stated 
they  would  rely,  whldi  motion  was  also  de- 
nied, to  both  of  which  rulings  plaintiff  ex- 
cepted. The  court  th^  considering  tba 
case  upon  the  affidavits  already  referred  te^ 
—no  others  being  presented  by  titber  side,— 
dlKhorged  the  attaidunent*  to  which  tbB 
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plaintiff  excepted,  and  from  snch  order  ap- 
peals. The  errors  assigned  are  as  Indicated 
by  the  three  eiceptlona  noted. 

Section  5011,  Comp.  Laws,  provides  fhaX 
all  cases  the  defendant  •  *  •  may 
move  to  discharge  the  attachment"  This 
is  the  only  statutory  proTlalon  authorizing 
a  defendant  to  move  for  such  discharge. 
It  ts  general,  and  suggests  no  restriction 
as  to  what  grounds  may  be  urged  or  united 
on  such  motion.  It  was  evidently  iiit«ided 
to  afford  speedy  relief  to  a  defendant  whose 
property  is  wrongfully  attached.  It  would 
be  shorn  of  much  of  Its  efficiency  In  this 
respect  If  a  def^dant  were  compelled  to 
proceed  solely  upon  one  groundt  to  the  ex- 
clusion of  others.  If  he  believed  the  state- 
ments of  the  affidavit  were  on  their  face 
insufficient  to  Justify  the  attachment,  he 
ought  not  to  be  compelled  to  forego  that 
ground  because  he  also  desired  to  traverse 
and  contest  the  truthfulness  of  the  allega- 
tions that  were  made^  or  intended  to  be 
made,  as  a  cause  for  Issuing  the  attachment 
Either  is  B  good  ground  for  discharge.  They 
are  not  Inconsistent,  because  both  may  be 
true,  and  we  perceive  no  Justification,  either 
in  the  law  or  In  reason,  for  requiring  a  de- 
fendant to  elect,  in  such  case,  upon  which 
one  of  such  two  grounds  he  will  rely,  and 
to  abandon  the  other.  It  Is  true,  as  argued 
by  appellant,  that  an  objection  to  the  suffi- 
ciency of  the  statements  of  the  attachment 
affldaTit  is  In  the  nature  of  a  demurrer.  So 
Is  the  obJecUon  to  the  introduction  of  evi- 
dence under  a  complaint  because  of  the  tn- 
■ufflcl^cgr  of  its  statements  in  the  nature 
<jt  a  demmrer.  But  a  defendant  la  nevw 
reAised  the  advantage  of  sodi  objection  be- 
cause he  also  denies  tbe  truthfidness  of  the 
■tatemmts  of  the  omuilaint  In  a  case 
very  similar  to  this  the  South  GaroUna  court 
■ays:  "The  sufficiency  of  the  affidavit  must 
be  determined.  In  the  first  instance,  1^  In- 
spection. If  otmsldered  sofflidait  to  sostaln 
the  attachmoit,  prima  £acie,  the  aflMavits 
raid  at  the  hearing  for  the  motion,  and 
those  In  belialf  of  the  plaintiff  In  reply,  must 
be  considered;  and  If  titie  allegations,  as 
ctated  In  tiie  cnlglnal  affidavit,  be  not  ■ns> 
Gained,  tlia  motkm  most  be  granted;  otJiw- 
irlse  it  must  be  refused."  Kerdmor  T.  Kfr 
•Corauuv  25  S.  a  4ttL  Appellant  dtw  no  wa- 
thority  sustaining  such  a  construction  of  the 
attachment  law  as  he  claims,  and  we  are  not 
Aware  of  any. 

Appelant  ftuHier  contends  that  the  at- 
tacAunent  should  have  beat  anstalned  on  tiie 
merits.  Bnt  when  ttie  defendant  preamted 
his  affidavit  denying  spedflcally  each  fact 
«t8ted  In  jOalnttff's  aflldavit  as  a  gRRind 
for  the  attadiment,  the  burden  of  proof 
rested  on  the  plaintiff.  Wyman  t.  Wit 
martb,  <S.  D.)  46  N.  W.  Rep.  190.  uid  cases 
dted.  It  then  became  Incnmbokt  on  him  to 
sostaln  flie  allegations  of  bis  attachment 
affldavlt  with  oilier  proof,  bailing  In  this, 
tban  was  no  error  In  dlsdmrglng  the  attadi- 


ment  The  Judgmmt  of  the  clrcidt  court  is 
affirmed;  costs  to  be  taxed  In  accordance 
with  stipulation  on  file.  All  the  Judges  ctm- 
curring. 


COLQNIAI/  &  n.  &  MORTa.  00.,  lindted, 
T.  BRADLET  et  nx. 
(Boprene  Ooort  of  Sooth  Dakota.  Aug.  2, 

Afpbal— Rscoat»— SDasTTsnF—lAiBiLirr  <w 

Mabribd  WoMAir. 

1.  By  the  provisiona  of  sections  6103,  4756. 
Comp.  IjAva,  the  fiadings  of  the  court  coasti- 
tnte  a  part  of  the  Judgment  roll,  and  are  projK 
flriy  before  this  court  oa  an  appeal  fimn  the 
judgmeat 

2.  By  section  2000,  Comp.  Laws,  which 
provtdeB  that  "either  husband  or  wife  may  en- 
ter into  any  engagement  or  transaction  with  the 
other,  or  with  any  other  person,  reqiecting 
property,  which  either  might,  if  unmarried." 
a  married  woman  is  authorized  to  execote  a 

Eromiasory  note  with  hw  hnaliand,  and  she  Is 
able  thoeon  thongfa  the  note  Is  vvan  tor  the 
indivldttal  debt  of  the  husband. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  eonrt,  Beadle  oonnty; 
A.  W.  OampbeU,  Jodgei 

Action  aa  a  promlascuT  note  1^  the  Colo- 
nial &  United  States  Mortgage  Company, 
Limited,  against  George  Bradley  and  Bra 
D.  Bradley.  fliOntlff  had  Jndgmoit  against 
defendant  Qeorge  Bradley  alone,  and  from 
the  Jodgmoit  dismissing  the  complaint  as 
to  defendant  Eva  D.  Bradh^  It  appeals.  Re- 
versed. 

Alva  B.  Taylor  and  John  L.  Pyle.  for  ap- 
pellant Kirke  W.  Wheeler,  fbr  respondents. 

OOBSON,  J.  This  was  an  action  to  re- 
cover the  amount  of  a  promissory  note  exe- 
cuted by  Uie  defendants.  Judgment  was 
rradered  against  tlie  defendant  Qeorge  Brad- 
1^,  but  the  oomplalnt  was  dismissed  as  to 
the  defendant  Eva  D.  Bradl^.  From  the 
Judgment  diandsstng  the  action  as  to  Shra  D. 
Bradley  the  plalntlfl  appeals. 

The  action  was  tried  by  the  court,  who 
found  the  following  facts:  "First  Ttatt  at 
the  time  of  m^iHng  the  note  and  contracting 
the  Indebtedneea  hereinafter  mentioned  the 
defendants.  Qeorge  Bradley  and  Eva  D. 
Bradlej,  were  husband  and  wifeu  Second. 
That  the  defendants,  oa  the  lat  day  of 
Hardi,  1884,  at  Huron,  territory  of  Dakota, 
made  their  promissory  note  in  writing.'dated 
cm  that  day,  and  thereby  promised  to  pay 
j<dm  BdlcrtKT  or  order,  tiie  sum  of  *  *  *, 
wltli  Intmest  at  tlie  mto  of  6%  per  oent  pw 
wnimm,  pajaUo  DeoembeT  Ist  In  eadi  year, 
evidenced  by  coupon  notes  attadied  to  the 
said  principal  note.  Third.  That  said  note 
and  coupons  were  duly  assigned  for  a  valusr 
Me  conilderation  by  said  John  BeUerby  to 
the  plaintiff  prior  to  the  maturity  ot  said 
notes,  and  that  plaintiff  Is  a  corporation 
duly  anthfffiied  to  take  such  assignment. 
Fonrth.  CFlnds  the  amount  due.)  FW3l 
That  the  Indebtedness  for  which  said  notes 
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and  conpoBS  were  given  was  the  Indlrldnal 

debt  ot  the  defendant  George  Bradley,  and 
did  and  does  not  relate  to  the  separate  prop- 
erty of  Eva  D.  Bradley,  the  wife  of  the 
■aid  George  Bradley."  Goncluslons  of  law: 
"First  I  find  that  George  Bradley  la  in- 
debted to  plaintiff  on  aald  notes  and  cou- 
pons in  the  aum  of  four  hundred  thirty- 
nine  dollars.  Second.  I  find  that  no  cause 
of  action  exists  against  the  defendant  Eva 
».  Bradley." 

Before  proceeding  to  discuss  the  main 
Question,  It  wlU  be  necessary  to  dispose  of 
a  pr^mloary  question,  raised  by  the  learned 
counsel  for  respondent.  He  contends  that, 
as  there  Is  no  bill  of  exceptions  in  the  case, 
the  findings  are  not  properly  before  this 
court  for  review.  In  taking  this  position 
-we  thlnlt  the  counsd  has  overlooked  the 
provisions  of  our  statute.  The  appeal  from 
the  judgment  brings  up  for  review  the  Judg- 
ment roll,  and  the  findings  constitute  a  part 
of  this  rolL  Section  S103,  Comp.  Laws,  pro- 
vides that  the  Judgment  roll,  In  cases  where 
there  is  an  answer,  shall  consist  of:  (2) 
*'*  *  *  The  summons,  pleadings,  or  copies 
thereof,  and  a  copy  of  ^e  Judgment,  with 
any  verdict,"  etc.  And  section  4756  pro- 
vides that  "the  word  *verdlct'  Includes 
not  only  the  verdict  of  a  Jury,  but  also  the 
findings  upon  the  facts  of  a  Judge  or  of  a 
referee  appointed  to  determine  the  Issues 
in  a  case."  It  will  thus  be  seen  that  the 
flniHtigui  of  the  court  are  properly  a  part  of 
the  Judgment  roll,  and  properly  before  this 
court 

Upon  tbe  findings  and  Judgment  only  (me 
question  Is  presented  for  our  consld^tkin, 
and  that  ia,  did  the  court  err  In  dismissing 
the  complaint  as  to  the  wife,  Eva  D.  Brad- 
ley*  upon  the  facts  as  found  the  court? 
The  theory  upon  which  the  court  rendored 
Judgment  in  favor  of  the  wife  evidently 
was  tliat,  aa  a  tame  covert,  she  could  not 
legally  bind  herself  by  signing  a  promissory 
note  with  her  husband,  vhm  the  Indebted- 
ness did  not  concern  her  separate  estate, 
and  when  It  was  not  found  that  she  had 
any  separate  property.  The  decision  of  the 
qnestion  presented  InvcAvet  the  constmction 
of  the  statute  of  this  state  conferring  apan 
married  women  authority  to  make  contracts 
binding  upon  them.  Section  2590,  Oomp. 
I^ws,  reads  as  follows:  "father  husband 
or  wife  may  mter  Into  any  eivagement  or 
transaction  with  the  other,  or  with  any 
other  person,  respecting  property,  which 
elUier  mla^t,  If  onmarrled,  subject,  In  trans* 
actions  between  themselves,  to  the  general 
rules  which  control  the  actions  of  persons 
occupying  confidential  rations  with  each 
other,  as  defined  by  the  title  on  trusts."  It 
will  be  observed  lhat  the  language  of  this 
section  Is  broad  and  comprehensive,  and  In- 
cludes the  authority  to  enter  into  any  'en- 
gagement or  tranuctlon  with  any  person 
which  an  unmarried  woman  might  enter 
Into^  limited  only  by  the  provision  that  llie 


contract  must  be  "respecting  property,"  and 
the  limitation  as  to  contracts  between  hue- 
band  and  wlf&  The  learned  <»unsel  for  the 
reapondents  contends  that,  the  authority  of 
a  married  woman  to  enter  Into  contracts 
being  limited  to  contracts  "respecting  prop- 
erty," this  limitation  should  be  construed  to- 
mean  her  separate  property;  but  to  so  con- 
strue the  limitation  would  require  us  to 
Interpolate  into  the  section  terms  that  are 
not  found  in  the  section,  which  this  court 
would  not  be  authorized  to  do.  ft  must  be 
presumed  that  If  the  legislature  intended 
to  so  limit  the  authority  of  married  women 
to  contract.  It  would  have  inserted  such 
qualifying  words  into  the  section.  Again, 
the  counsel  contends  that  when  It  does  not 
afllrmatively  appear  that  a  married  woman 
has  separate  property,  her  common-law  dis- 
ability to  contract  is  not  removed;  but  we 
think  this  position  la  untenable.  The  lan- 
guage of  the  section  does  not.  In  our  oplnlour 
admit  of  such  a  construction.  The  construc- 
tion contended  for  would  also  require  us  to 
insert  qualifying  words  not  found  in  the 
section.  Construing  this  section  In  conneo- 
tion  with  the  other  sections  of  the  chapter 
In  which  It  is  found,  espedally  section  2591,. 
we  are  of  the  opinion  that  It  was  the  Inten- 
tion of  the  legislature  to  give  to  married 
women  full  authority  to  enter  into  any  and 
an  contracts  respecting  property,  and  to  re- 
move tbeir  common-law  disatdlity  as  to  their 
power  to  contract  obligations  binding  upon 
them,  and  that  their  authority  to  enter  into 
a  contract  Is  not  depoident  iq>on  the  exist* 
ence  or  nonextstoice  of  separate  property. 
This  seems  to  be  the  view  taken  by  the  su- 
preme coort  of  Oallfomla  of  the  section  of 
ttieir  Code  identically  the  same  ae  the  me 
we  are  considolng.  Goad  r.  Monlton,  6T 
CoL  538,  8  Pac.  Bep.  63.  In  that  case  tb» 
court  says:  "In  this  state  a  married  woman 
may  enter  Into  any  engagement  or  transao- 
tlon  respecting  property  which  she  might  tt 
unmarried.  A  promissory  note  la  an  ea- 
gagement  respecting  property  which  a 
married  woman  may  make,  though  It  can  be 
enforced  only  as  against  her  separate  prop- 
erty." The  snpreme  court  of  NorOi  Dako- 
ta has  also  reached  a  dmilar  conclusion  bt 
construing  the  same  section  of  the  Compiled 
Laws  we  are  now  considering.  ICortgage 
Co.  T.  Stevens,  BS  N.  W.  Rep.  57a  We  may 
add  that  the  section  of  our  statotes  as  above 
construed  by  ns  is  In  harmony  with  recent 
legislation  ot  seveal  of  tlie  states  upon  Hie 
subject  of  the  iwwer  of  married  women  to 
enter  into  contracts.  New  York,  In  tBSi, 
passed  a  law  conferring  iq;>on  married 
women  full  authority  to  make  any  and  all 
contracts  that  they  could  make  If  unmarried, 
except  certain  special  contracts  with  their 
husbands.  Bank  v.  Snlffen,  (Sup.)  7  N.  Y. 
Supp.  520.  Vermont  has  followed  New  York, 
and  removed  all  the  common-law  disabil- 
ities of  married  women  to  make  cmtmcfe^ 
(Reed  T.  Newcomb,  B8  Tt  630,  10  AtL  Bepb 
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and  Hassachusetts  has  followed  In  the 
same  line,  (Major  t.  Holmes,  124  Mass.  108; 
Bimiey  t.  Bank.  150  Mass.  574,  23  N.  E. 
Rep.  380.)  The  construction,  therefore,  giTcn 
by  us  to  our  statute,  conforms  to  the  pre- 
vailing spirit  of  the  age,  and  to  the  law  as 
found  In  the  statutes  of  states  recognized  as 
among  the  most  cons^TatlTe  in  the  charac- 
ter of  their  le^falatlon.  Our  conclusion  is 
that  Eva  Bradley,  the  defendant.  In  exe- 
cuting the  note  In  controversy  with  her 
husband,  enti^rcd  Inio  a  contract  that  she 
was  fully  Authorized  to  make,  and  Is  liable 
upon  the  same.  The  Judgment  of  the  circuit 
court  in  favor  of  the  defendant  Eva  Brad* 
ley  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  said  court  to  modify 
Its  second  conclusion  of  law  to  make  It  con- 
form to  this  opinion,  and  to  «iter  judgment 
in  &Tor  of  the  plaintiff  and  against  aaid  de- 
ftodAnt  Bvm  Bradl^. 


W.  W.  KIMBALL  GO.  t.  KIRBY. 
(Supreme  Gonrt  «f  South  DakMa.  Aug.  2. 

1893.) 

CKATnL  MOHTOi.OSB—  RSOISTRATIOK— "  AUTHSir- 

TiCATBD  Cops  "—Subsequent  Pukchasbbb — Ez- 

KCUTiOS  LbVT— PlUOBlXr  OF  LlSNS. 

1.  In  section  4379.  Comp.  Laws,  providing 
tbat  "a  mortgage  of  personal  property  is  void 
as  against  creditors  of  the  mortgage,  and  BUb- 
sequMkt  purchasers  and  incumbrancers  of  the 
property  in  good  faith  for  value,  unless  the 
origlnBi,  or  an  authenticated  copy  thereof  be 
filed."  etc.,  it  seems  the  words  'in  good  nUth 
for  value"  apply  only  to  subsequent  purchasers 
and  IncumbranceTB,  and  not  to  creditors. 

2.  The  "authenticated  copy"  of  a  chattel 
mortgage,  authorised  by  said  section  to  be 
filed,  is  the  authenticated  copy  provided  for  in 
section  4382,  and  made  necessary  by  the  fact 
that  the  original  is  filed  in  some  other  county, 
where  a  part  of  the  property  covered  by  the 
mortgage  IS  situated. 

3.  When  a  creditor,  within  the  meaning  of 
said  section,  obtains  a  judgment  and  levies  an 
execution  upon  the  propwty  covered  by  an  un- 
filed chattel  mortgage,  he  acquires  a  Hen  there- 
on superior  to  that  of  the  holder  of  the  mort- 
gage. 

(Syllabus  by  the  Court) 

Appeal  tmm  drcolt  ccnu^  Mbmdiaha. 
county;  F.  R.  Alfcens,  Judge. 

Action  In  replerln  Iqr  W.  W.  Kimball 
Company  against  Joe  Kirby  to  recover  pos- 
session of  a  piano.  D^oidant  bad  Judg- 
ment,  from  which  and  an  order  denying  a 
new  trial  idalntlff  appeals.  Affirmed. 

Wynn  &  Nock,  for  appellant  A.  O.  Boy- 
Ian  nnd  Joe  Kirby.  for  respondent. 

KBLIjAM.  J.  The  appellant  was  the  hold- 
er, as  assignee,  of  a  written  Instrument  In 
the  form  of  a  chattel  mortgage.  It  was 
signed  by  the  party  described  as  mortgagor 
in  the  presence  of  one  person  only,  who  at- 
tested the  same  as  a  witness.  A  copy  was 
filed  In  the  office  of  the  register  of  deeds  of 
tbe  proper  county.  Subsequently  tlie  prop- 
erty  described   in   such   instrument  was 


levied  upon  by  reepondoit  tmder  an  eseca- 
tlon  against  the  maker,  and  at  the  sale 
the  respondent  became  the  pnrcbas^,  and 
took  possession  of  the  same.  The  appellant 
after  demand  and  refusal,  brou^t  an  ac- 
tion to  recover  possession,  claiming  under 
this  ioatrument  as  a  chattel  mortgage.  Up- 
on the  trial  the  pLaintUf  offered  in  evidence 
a  copy  of  the  InstnimMit  and  proof,  both  by 
the  official  certificate  and  the  oral  evidence 
of  the  register  of  deeds,  that  the  same  was 
filed  in  his  office.  This  evidoice  was  at 
first  received,  together  with  testimony 
tending  to  show  actual  notice  to  respond- 
ent of  such  instrument  bat  afterwards,  on 
motion,  all  was  stricken  ont  and  a  verdict 
directed  for  defendant  This  appeal  is 
from  a  jTidgm«it  entered  upon  such  ver- 
dict and  an  order  refusing  a  new  trlaL 

The  first  error  assigned  Is  in  ruling  out 
the  copy  of  the  Instrument  which  for  con- 
venience In  this  case  we  shall  call  a  "chat- 
tel mortgage,"  without  Intending  to  Intimate 
any  opinion  as  to  its  legal  character  or  ef- 
fect Section  4379,  Comp.  Laws,  provides 
that  "a  mortgage  of  personal  property  is 
void  as  against  creditors  of  ttie  mortgagor, 
and  subsequent  purchasers  and  incumbran- 
cers of  the  property  in  good  faith  for 
value,  unless  the  original,  or  an  authratl- 
cated  copy  Uiereof,  be  filed  by  depositing 
the  same  in  the  office  of  the  register  of 
deeds  of  the  county  where  the  property 
morignged,  or  any  part  thereof.  Is  at  such 
time  situated."  It  is  not  claimed  In  this 
case  that  the  original  was  ever  filed,  but 
that  a  "true  copy"  was  filed.  We  under- 
stand that  the  "authenticated  copy"  re- 
ferred to  in  said  section,  and  which  may  be 
filed  instead  of  the  original  In  certain  cases,  Is 
the  authenticated  copy  provided  for  In  section 
4382,  and  made  necessary  by  the  fact  that 
the  original  Is  already  on  file  In  some  other 
comity,  where  a  part  of  the  property  cov- 
ered by  the  mortgage  is  situated.  We  do 
not  think  the  statute  anthorizes  or  contem- 
plates the  filing  of  a  copy  when  the  propettr 
Is  all  situated  In  one  county.  The  mort- 
gage, not  having  been  filed,  was  void  "as 
against  creditors  of  the  mortgagor  and  sub- 
sequent purchasers  and  Incumbrancers  of 
the  property  in  good  faith  for  value."  The 
respondent  was  either  himself  a  creditor  of 
the  mortgagor,  or  succeeded  to  the  ri^ta  of 
a  creditor.  The 'record  Is  not  explicit  as  to 
this.  Upon  the  trial  testimony  was  ottered, 
but  rejected,  tending  to  show  knowledge  of 
this  mortgage  on  the  part  of  respondent 
prior  to  the  execution  sale. 

Upon  this  ruling  the  second  error  is  as- 
signed, 80  that  it  becomes  necessary  to  In- 
quire wheth«-,  under  our  statute,  the  ex- 
pression "good  faith  for  value"  applies  to  a 
creditor,  or  only  to  '"subsequent  purdiasers 
and  Incumbrancers."  A  comparison  of  tile 
alK>ve  section  of  our  statute  with  the  corre- 
spoudlug  sM-tlon  of  the  New  York  statute  re> 
veals  this  dlCFerence:  In  the  Mew  York  atat> 
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nttt  .tlie  words  'te  against"  are'  repeated  be* 
fore  'tebBeqimt  purcfaflaen"  and  Incom- 
Iwanoen,  reading,  "void  as  against  the  credit- 
ors of  tbe  mwtgagor,  and  as  against  subee- 
qnent  pnndnaeni  and  nuntgaginB  In  good 
tttith."  Tbe  New  Toifc  courts  bold  tbat  the 
saving  qnallflcatkm  at  "good  Halth"  q^lles 
only  to  luboequent  purchasers  and  mort- 
gagors, but  ttiat  as  to  creditors,  with  m 
without  notice,  an  unfiled  chattel  mortgage 
la  Told.  Trust  Go.  r.  Hendriduon,  2S  Barb. 
4Si;  Sterols  t.  Railroad  Go.,  81  Batb. 
69a  The  New  Jmej  statute  Is  Uke  that  of 
New  York  In  repeating  the  words  **a8 
against''  before  *>nbaeqvent  purchasers,*' 
etc.,  and  In  that  state  the  words  "In  good 
faim"  are  held,  as  in  New  Yoric,  to  apply 
onlj  to  subsequent  purcluuKra  and  mort- 
gagors, and  not  to  creditors.  WlUtamson  t. 
Bailroad  Go.,  29  N.  J.  Bq.  Sll-^;  Sarre 
▼.  Hewes^  82  N.  J.  Bq,  <02.  In  Ohio  an 
«arl7  statute  (184^  was  like  those  of  New 
YoA  anA  New  Jersey,  already  noticed,  and 
was  construed  In  the  same  manner.  Wilson 
T.  Leslie,  20  Ohio,  181.  Snhseqaently  sec- 
tl<m  4160  of  the  Berlsion  of  1880,  whldi  de- 
dares  an  unfiled  chattel  mortgage  "void  as 
against  the  creditors  <tf  tba  mortgagor, 
subsequent  pnndiasers,  and  mortgagees  in 
good  fiiith,"  was  tteld  sahject  to  the  same 
constmctiim,  and  cmuequently  tiiat  "the 
rule  applicable  to  a  mortgagee  in  good 
faith  is  not  ^^icable  to  a  general  creditor." 
The  Texas  statute  Is  similar  to  that  of 
New  Ycurk,  and  r^>eata  tbe  words  "as 
against"  before  "pm-chasers,"  etc.  In  con- 
struing It  the  court  says  a  plain  distinction 
was  Intoided  to  be  made  between  credltoi-s 
of  the  mortgagor  and  subsequent  purchas- 
ers or  mortgagees  of  the  property.  Brothers 
T.  Mund^  00  Tex.  246;  Freiberg  T.  Ma- 
gale,  (Tex.  Sup.)  7  S.  W.  Rep.  684.  The 
Bame  la  true  both  of  the  text  and  the  Judi- 
cial construction  of  the  Nebraska  statute. 
Earle  t.  Burch,  21  Neb.  702,  33  N.  W.  Bep. 
254.  On  the  otlier  baud,  In. Iowa,  In  a  stat* 
ute  declaring  that  "no  sale  or  mortgage  of 
prawHoal  property  where  the  vendor  or 
mwtgagor  retains  actual  possession  thereof 
Is  valid  against  existing  creditors  or  subse- 
quent purchasers,  without  notice  unless." 
etc.,  the  words  "without  notice"  are  held 
to  apply  both  to  existing  creditors  and  to 
"subsequent  purchasers."  McOarmn  v. 
Banpt,  9  Iowa.  83;  Allen  v.  McCalla,  25 
Iowa,  464.  In  Minnesota,  nndn*  a  statute 
like  that  of  New  Tork,  the  court  said  in 
McCarthy  v.  Grace,  23  Minn.  185:  "Wbeth- 
a  creditor  can  be  affected  by  actual  no- 
tice of  the  existence  of  a  mortgage  with- 
out tbe  filing  thereof  Is  a  question  not 
raised,  and  therefore  not  considered,  In  this 
case."  From  what  the  same  court  said  In 
a  later  case,  (Dyer  v.  Thorstad,  35  Minn. 
634,  29  N.  W.  Bep.  S46.)  we  conclude  that  it 
would  hold  that  the  expression  *in  good 
faith"  applied  to  creditors,  as  well  as  to 
•ulMeqoent  purchasers  and  mortipigors. 


^thout  pursuing  the  inquiry  further, 
there  seems  to  us  to  be  reason  for  discrim- 
inating as  to  the  effect  of  notice  between 
a  creditor  of  the  mortgagor,  who  becomes 
such  after  the  giving  of  tiie  mortgage,  and 
while  it  remains  unfiled,  and  perhaps,  too, 
an  antecedent  creditor  and  a  snbsequent 
purchaser  or  mortgagee.  In  the  case  of  the 
former  tlis  credit  is  generally  given  to  the 
mortgagor  on  the  strength  of  no  particular 
triece  of  propwty,  while  In  the  latter  case 
particular  proffotj  Is  offered  as  the  basis  of 
credit,  and.  If  acc^ted  with  knowledge  that 
It  is  subject  to  a  prior  mortgage,  such  mb- 
sequent  pnrdiaser  or  Incumbrancer  Is  not 
wronged,  for  be  knew  what  be  was  to  get 
The  'creditor,  however,  may,  and  presuma- 
Wy  does,  become  such  on  the  strength  of  all 
tlie  vtslUe  property  of  the  mortgage,  and  a 
subsequent  notice  to  him  of  a  pilar  nare- 
corded  mortgage  itpon  the  very  pnnDerty 
peth^B  which  induced  tiie  credit  would 
afford  him  neltiier  hdp  not  protection.  It 
Is  probably  true  that  In  a  idain  case  Uke 
tint  the  law  would,  without  statutory  stig- 
gestton,  postpone  the  claim  of  tlie  mortgagee 
to  that  ct  the  creditor,  upon  equitable 
prindples,  and  to  prevent  fraud;  but  we 
think  the  statute  was  Intmded  to  announce, 
not  a  principle  for  tiie  decision  of  cases  In 
equity,  but  a  direct  and  simple  rule  that 
all  unfiled  chattel  mortgages  should  be 
void  as  against  the  creditors  of  the  mort- 
gagor, and  should  be  void  as  aKntnst  such 
subsequent  purtdiasers  and  Incumbrancers  ot 
tlie  property  as  became  such  in  good  faith 
for  value.  While,  ordinarily,  littie  impor- 
tance can  be  attached  to  ptinctuatlon  In  the 
construction  of  a  law.  It  is  noticable  tiiat  to 
this  section,  (4370.)  there  Is  a  comma  after 
the  expression  "creditors  of  the  mortgagor," 
but  none  between  "subsequent  purchasers 
and  Incumbrancers  of  the  property"  and  'In 
good  faith  for  value."  In  other  words,  tbe 
section,  as  punctuated,  makes  two  distinct 
and  separate  classes,  to  wit,  "creditors  of 
the  mwtgagor**  and  "subsequent  purchasers 
and  Incumbrancers  of  tbe  property  In  good 
faith  fOr  value,"  and  against  both  of  these 
classes  an  unfiled  chattd  mortgage  Is  de- 
clared to  be  void.  It  is  unnecessary  to  dis- 
cuss or  determine  In  this  case  whether  the 
term  "credltMrs"  In  said  section  should  be 
held  to  mean  creditors  generally,  or  only 
those  who  became  such  after  the  execution 
of  the  mortgage.  It  certainly  Includes  the 
latter.  There  is  nothing  in  the  abstract 
showing  when  this  creditor  became  such. 
No  point  Is  made  by  appellant  that  the  evi- 
dence was  Inaufllclent  to  show  him  a  creditor, 
within  the  meaning  of  the  statute,  and  so 
in  position,  in  that  respect,  to  claim  pro- 
tection against  this  unfiled  mortgage.  The 
Judgment  Is  presumed  to  be  in  all  respects 
right.  We  could  not.  upon  this  record,  as- 
sume that  he  was  a  prior  creditor,  even  If 
tiiat  would,  without  question,  defeat  his 
daim,  for  that  would  be  to  presume  sgaiust 
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the  correctness  of  the  Judgment,  instead  of 
In  favor  of  It.  The  mortgage,  then,  b^ng 
void  as  against  this  creditor,  when  he  ob- 
tained his  Judgment,  and  levied  his  execu- 
tion upon  the  prop«'ty  described  In  It,  he 
acquired  a  lien  upon  and  Interest  in  the 
property  superior  to  that  of  the  mOTtgagce, 
and,  as  against  him  and  those  succeeding 
to  his  rights,  the  mortgagee  was  not  entitled 
to  the  possession  of  the  mortgaged  property. 
The  trial  court  so  ruled,  and  the  Judgment 
Is  aflb-med.  AH  the  Judges  concur. 


YOUNG  V.  BOARD  OF  EDUCATION  OF 

INDEPENDENT  SCHOOL  DIST.  NO.  47 

OF  DASSEL. 
(Supreme  Court  of  Minnesota.   Ana;.  3,  1893.) 

School  Distbictb— Ultha  Vibbs  Comtraot. 
Where  the  officers  of  a  school  district, 
without  Uwfnl  authority,  borrow  and  expend 
money  for  the  completion  of  a  sdioolhouse. 
no  liability  attaches  to  the  district  therefor, 
notwithstanding  the  benefit  received  from  such 
expenditure.  No  estoppel  or  ratification  can  be 
inferred  from  Its  retention  or  enjoyment  of  the 
Improvement  in  such  cas%  for  it  has  not  op- 
portunity to  reject  It. 

(SyUabuB  by  the  GoorL) 

Appeal  from  dlstilot  oonrt,  MeAer  eoim^; 
Powers,  Judge. 

Aotlon  by  Anstln  H.  Toung,  noetvtx  of 
&e  estate  of  Stevens  &  Co.,  against  the 
board  of  education  of  independent  school 
district  No.  47,  Dassel,  Meeker  county. 
Flalntlfl  bad  Jndgment,  and  from  an  acAet 
deayine  a  nev  trial  defoidant  appeals.  Be- 
rersed. 

B.  F.  Peterson,  (Spowier  &  Taylor,  of 
counsel.)  for  appellant  Daniel  Flsb,  for 
respondeat 

VANDERBUBOH,  X  The  plalntHI  re- 
covered a  verdict  under  the  direction  of  the 
ooort  for  f 305  and  Interest  for  money  ad- 
vanced by  Stevens  &  Co.,  of  yrboK  Insolvent 
estate  the  plaintiff  is  receiver.  The  evi- 
dence in  the  case  tended  to  show  that  the 
defendant  had  upended  the  proceeds  of 
bonds  ta.wfiilly  Issued  in  the  erection  of  a 
Bc^oolhonse  for  the  district  but  the  money 
deilved  from  the  bonds  was  insumdent  to 
complete  the  bnllding,  and  thereupon  the 
treasurer  of  the  district  one  Peterson,  ar- 
ranged with  Stevens  &  Co.,  who  were  bonk- 
ers, for  additional  funds  to  complete  the 
same,  and  drew  diecks  upon  ttiem  to  the 
amount  of  $205,  which  were  honored  and 
paid,  though  the  district  had  no  funds,  and 
the  money  was  expended  In  paying  for  labor 
and  material  fum^hed  fi>r  the  building  un- 
der the  direction  of  the  treoaorer  and  oOier 
officers  of  the  board.  It  does  not  appear 
that  the  board,  as  such,  ever  authorised  the 
loan  in  question  or  file  expenffltnre  fa  ib» 
money  In  the  manner  atated,  but  the  money 
was  secured  and  expended,  as  may  be  In- 
ferred, by  Individual  members  or  <^icerB  of 


the  board,  upon  the  belief  that  their  action 
In  the  pr^nises  would  be  approved  by  the 
defendant  and  the  distilct  A  school-dls- 
trlct  order  was  subsequently  Issued  to  Ste- 
vens &  Co.  for  the  amount  but  whether  at  a 
lawful  meeting  of  the  board  Is  left  In  doubt 
by  the  evidoice. 

The  question,  tiien.  Is  whether  the  mere 
fact  that  the  money  was  received  and  ex- 
pended by  the  officers  of  the  district  In  im- 
proving Its  property,  though  without  lavrful 
authority,  raises  a  llabiUty  against  the  cor- 
poratlon  for  money  bad  and  received,  or  is 
sufficient  to  create  an  eetoppd  against  the 
district  to  deny  Its  liability  therefor.  Bat 
It  cannot  be  said  that  the  district  has  either 
received  or  expended  the  money,  or  that  it 
was  bound  by  the  acts  of  Its  officers,  and  no 
estoppel  or  ratification  can  be  Inferred  from 
the  fact  that  it  retains  and  enjoys  the  bene- 
fit of  the  expenditure,  because  it  Is  Insepar- 
able from  Its  property,  and  the  case  Is  un- 
like an  unauthorized  purchase  of  diattels, 
which  could  be  reat(»«d.  It  has  no  option 
to  reject  the  Improvement  In  Oiis  Instance. 
Shaw  V.  Church,  44  Minn.  28,  46  N.  W.  Rep. 
146.  It  would  be  a  very  unsafe  mle  to  e«- 
tabllsh  to  hold  that  school  officers  might  hor^ 
row  money  at  their  pleasure,  and  Mod 
district  because  the  same  Is  expended  bj 
them  In  Improving  the  property  of  die  dis- 
trict The  case  la  to  be  dlstb^rnlshed  from 
Borougli  of  Henderson  v.  County  ot  Stbl^, 
28  Minn.  SIS,  11  N.  W.  Rep.  9L  There  tne 
money  daimed  bad  been  deposited  In  ttie 
county  treasury,  and  was  used  and  expend- 
ed by  the  county  In  the  erection  of  a  court- 
house, which  ft  had  authority  to  buUd.  It 
was  expended  fw  a  lawful  purpose  by  the 
proper  authorities,  and  the  coun^  could  not 
deny  that  it  hod,  or  had  u«d  for  its  bene- 
fit plaintiff's  money,  received  without  oODr 
^deration,  and  was  bound  to  refund. 

Order  revised,  and  new  trial  granted. 


VAN  NORMAN  v.  BARBBAU  et  al. 
(Supreme  Court  of  Minnesota.   Aug.  8,  1893.) 

FaIBXTS  rOB  ISVENTIOXS— ABSIONHBXT  Of  RtOHTB 

—Consideration —pRiRciPAi:.  imd  Soavrr  — 
Failubb  or  Ohb  Bubbtt  to  Sioit. 

1.  In  order  to  Bostahi  the  defense  of  want 
of  congideratioa  in  a  contract  for  the  sale  of  a 
patent  right  it  Is  not  enough  that  Its  practical 
utility  be  limited,  or  that  the  patented  article 
cannot  be  manufactared  and  sold  at  a  profit, 
if  it  l>e  capable  of  use. 

2.  Whne  oae  ot  several  sureties  named  in 
a  bond  neglects  or  refuses  to  sign  the  same, 
if  all  the  others  rign  It  with  the  principal  ob- 
ligor, and  the  same  Is  nnconditiooalty  delivered 
to  the  obligee  in  their  presence,  and  witliout 
objection  on  their  part,  they  will  be  deemed 
to  have  waived  the  omission  to  jMoenre  the 
signature  of  the  remaining  surety. 

(Sjdlabns  by  the  Court) 

Appeal  from  district  court  Hennepla 
county;  Canty,  Judge. 

Action  on  a  contract  tf  Mtamle  XL  Tha 
Norman  agataut  <^uales  F.  Batbean  and 
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others.  Defendants  had  Jndgmoit,  and  from 
an  order  denytng  a  new  trtaU  plalntlfl  ap- 
peals. Reversed. 

Babcock  &  OarrlsoMi  for  appellant.  Pen- 
oej,  Jamlwm  ft  HaTse.  for  respondents. 

VANDBKBTTBG-Hf  J.  The  plalntlfl  and 
Lufher  C  Fanner  and  J.  H.  White,  owners 
of  letters  patent  for  ImproTements  in  weigh- 
ing scales,  on  the  Oth  day  of  March,  1891, 
entered  Into  a  certain  license  contract  with 
the  defendant  Charles  F.  Barbean,  described 
In  the  complaint,  In  and  by  which  he  was 
granted  the  exclnslTe  rl^t  to  manufacture 
and  s^  the  scales  therein  described,  and 
all  the  Improvements  owned  or  controlled 
by  the  parties  of  the  first  part,  and  In  con- 
sideration of  which  he  agreed  to  pay  certain 
royalties  npon  the  ntUDber  of  machines  men- 
tioned daring  the  life  of  the  patent,  and 
thereby  agreed  to  pay  a  n^alty  of  9^  each 
on  at  least  3,000  scales  to  be  mannfactored 
during  the  first  year  after  the  execution  of 
the  contract;  and  for  the  purpose  of  secur- 
ing the  performance  of  the  agreement  to 
pay  such  royalty  for  the  first  year  Barbean 
and  the  other  defendants  In  this  action  exe- 
cuted their  bond,  also  described  in  the  oom- 
pliilnt,  and  roimlng  to  the  plaintiff  and  Far- 
mer and  White,  the  parties  of  the  firat  part 
la  the  contract  first  described.  It  appears 
that  Farmer  and  White  tuiTe  adjusted  thdr 
claim  under  the  contract  and  bond  with  the 
defendants,  and  that  the  Interest  of  the 
plalntlfl  In  the  royalty  secured  by  the  bond 
is  one-ft>arth  thereof  whkih  this  actbm  Is 
tocu^t  to  reooTor. 

The  defenses  set  np  In  Ihe  answer  are: 
First,  (jn  defense  In  favor  of  all  the  defend- 
ants,) that  tile  contract  and  bond  are  with- 
out amslderatlon,  on  the  ground  that  tiie 
patrait  and  alleged  iminrovementa  In.  question 
are  of  no  ntlUty,  and  that  the  scales  man- 
ufactured  thereunder  were  and  are  practi- 
cally uselebs;  and,  second,  in  respect  to  the 
liability  of  tiie  sureties  In  the  bond,  that  one 
Jos^h  Barbean,  who  was  named  therein  as 
surety*  and  who  as  It  was  agreed  and  under- 
stood between  the  plaintiff  and  remaining 
sureties  should  sign  the  same,  did  not  exe- 
imte  It  or  become  a  party  thereto. 

X  The  rule  applicable  to  a  defense  of  want 
of  consideration  In  a  contract  for  a  Ucenae 
to  manufacture  and  sell  articles  under  a 
patent  right  Is  thus  stated  in  Wilson  v. 
Hentges,  26  Minn.  200.  8  N.  W.  Bep.  33S: 
"If  the  patent  be  valid,  the  right  to  sell  tiie 
article  Is  exclusive,  and  Is,  In  law,  a  Te- 
nable rl^t,  although  it  may  not.  In  fact,  be 
a  profitable  one;  and,  as  one  may  pay  or 
agree  to  pay  what  he  pleases  for  Badai  a 
tight,  the  grant  of  It  to  him  is  a  valid  coi^ 
sideratlon  for  his  promise  to  pay  for  It 
When,  therefore.  It  is  sought  to  Impeacta 
a  contract  as  without  consideration,  on  the 
grrund  that  the  consideration  was  the  grant 
of  a  rii^t  to  sell  a  patented  article^  and  that 


the  article  Is  useless.  It  must  be  shown  that 
It  Is  useless  In  the  sense  that  will  avoid  the- 
patent."  And  it  Is  not  enough  that  Its  prac- 
tical utility  be  veiy  Umlted.  or  that  It  wUI 
be  of  ilttie  or  no  profit  to  the  Inventor.  'The- 
law  does  not  look  to  the  degree  of  utility. 
It  simply  requires  that  it  should  be  capable- 
of  use,  and  that  the  use  be  such  as  sound 
morals  and  policy  do  not  discountenance  or 
pn^blt"  The  fact  that  the  patented  arti- 
cle may  or  may  not  be  salable  at  a  profit  Is- 
not  to  be  considered  in  determining  the  ques- 
tion of  the  utility  or  validity  of  the  patent 
for  the  purposes  Intended  by  the  patentee,, 
and  within  the  rule  laid  down  In  Wilson  r. 
Hentges,  supra,  the  question  of  the  popu- 
larity of  the  Invention  or  the  measure  of  the- 
pecuniary  profit  which  may  be  derived  from 
the  manufacture  and  sale  thereof  Is  not 
material  In  determining  the  question  in- 
v(dved  in  this  cose.  Lester  v.  Palmer«  4- 
Allen.  146.  It  did  not  coudusively  appear 
from  the  evidence  that  the  patented  inven- 
tion was  impracticable  or  useless;  that  1»- 
to  say,  that  it  might  not  be  applied  to  some 
beneficial  purposes.  There  was  evidence 
tending  to  show  that  the  scale  would  be  of 
practical  use  for  ll^t  weighing,  and  would 
work  accurately  for  such  ptuposes.  Ihe 
court,  however,  Instructed  the  jury,  among 
other  things,  ni>on  this  branch  of  the  case, 
that  they  must  "consider  whether  the 
madbine  can  be  sold  for  what  It  costs  to^ 
mabe  It,  whether  people  will  buy  It  and  use 
It,"  and  also  "what  practical  tise  can  be 
made  of  it  In  mauufac luring  machines  for  a 
profit"  This  was  error,  and  inenunptlTely- 
prejudlclal  to  the  plaintiff. 

2.  On  behalf  ot  tiie  sureties,  the  answer 
alleges  that  at  the  time  of  the  execution  of 
the  bond  referred  to  It  was  agreed  by  and 
between  the  principal  and  sureties  therein 
and  by  and  between  the  defendants  and  tiie 
obligees  in  tiie  bond  that  one  Joseph  Bar^ 
bean  should  also  dgn  the  same  as  surety, 
and  that  the  other  sureties  should  not  be 
liable  thereon,  nor  should  the  same  be  de- 
livered,  unless  he  also  signed  the  same  a» 
surety.  EDs  name  was  In  fact  fnsrated  In 
the  Ixmd  as  one  of  tiie  sureties,  but  he  did 
not  at  any  time  execute  the  same.  Tbe  evi- 
dence in  behalf  of  the  defendants  tends  to 
show  that  the  sureties  tinderstood  that  Joseph 
Barbeau  was  also  to  sign  as  sorety.  and  that, 
as  between  themselves,  they  executed  the 
some  <m  that  condition;  slao  that  the  bond 
was  dellTered  to  Farmer,  <»ie  of  the  obIlgee» 
tiiwein,  at  the  time  of  tiie  execution  thereof 
and  that  aH  the  defendants  were  then 
presoit  ^le  evidence  also  traids  to  prove 
that  the  conversation  among  them  in  re- 
spect to  Joseph  Barbean  becoming  snrety 
witii  them  was  in  the  presence  of  the  obUr 
gees,  Farmer  and  Van  Norman.  But  the 
latter  both  testify,  in  snbstance,  that  they 
were  not  cognisant  of  any  such  understand- 
ing or  condition,  and  that  nothing  at  that 
Und  was  said  to  tium  or  In  tbcir  prosonce> 


Digitized  by  Google  ^ 


IIU 


XOHTHWESTEBN  BEFOHTER,  Vol.  55. 


(MiDn. 


4md  thftt  tbe  bond  was  executed  Id  their 
presence  by  nil  the  defendants,  and  dellver- 
«d  to  them  unconditionally.  If  this  Is  tme, 
and  the  defendants  delivered  the  bond  to 
the  obligees  without  InslBtlng  upon  its  exe- 
ontlon  "by  Joseph  Barbeau  as  a  condition  of 
Its  becoming  operative  In  the  hands  of  the 
obligees,  or  any  notice  to  them  to  that  effect, 
then  It  took  effect  Immediate  upon  Its  de- 
livery, and  such  delivery  may  be  deemed  a 
waiver  of  any  snch  condition.  It  Is  clear 
that  the  sureties  might  waive  the  execution 
of  the  bond  by  Barbeau,  and  in  that  case  it 
would  not  be  material  that  his  name  was  in- 
cluded In  the  Instrument  with  tbe  other 
parties  thereto;  hence,  under  the  state  of 
the  evidenoe,  It  was  error  for  the  court  to 
•charge  the  Jury  that  if  It  was  agreed  be- 
tween Charles  F.  Barbeau  and  the  sureties 
that  Joseph  Barbeau  should  sign  It,  and  that 
they  should  not  be  liable  unless  he  signed  It, 
the  plaintiff  was  bound  by  such  agreement 
whether  she  knew  of  It  or  not,  for  the  reason 
that  his  name  was  also  indnded  In  the  bond. 
There  must,  therefore,  be  a  new  trial,  and 
the  order  denying  It  Is  accordlnely  reversed. 


HAEO  et  al.  v.  HAEO  et  ml. 
<Snpreme  Court  of  Miunesota.  April  24,  1893.) 

DSBD  — DeLIVHT— VTSAT  COXSTITOTBB— EXEGD- 
TIOX  AND  AOKSOWLBDOIIBNT. 

1.  Where  a  deed  Is  duly  executed  aad  de- 
livered to  a  third  pnrty  ia  the  lifetime  of  the 
grantor,  to  be  deliTered  after  his  death  to  the' 
gmntee  named  therein,  it  will  be  kdd  a  good 
deliv^  on  the  iiappening  of  the  contingency, 
and  to  relate  back  so  as  to  divest  the  title  of 
the  grantor  by  relation  from  the  first  delivery. 

2.  Evidence  considered,  and  kdd  sufficient 
to  Jnstlfy  a  finding  by  the  trial  court  that  the 
deed  In  controversy  was  delivered  to  a  third 

Seraoa  In  the  lifetime  of  the  fcrantor,  to  be 
elivered  to  the  defendant  on  or  Immediately 
before  the  decease  of  Siiuch  grrantor.  Edtl,  also, 
that  the  evidence  justified  the  conclusion  at 
the  trial  court  that  the  deed  in  question  was 
duly  executed  and  acknowledged  by  the  wife 
of  the  deceased  grantor,  with  knowledge  of  Its 
contents  and  his  purpose  In  making  It,  and  its 
fnal  delivery  acqntesced  In  by  htt. 
(Syllabus  by  the  Court) 

Appeal  from  district  omirt,  Hennei^ 
«ounty;  Hooker.  Judge. 

Action  by  Susie  Haeg  and  others  against 
Fred  Haeg  and  others  to  set  aside  certain 
conveyances  made  to  defendants.  There 
was  judgment  for  defendants,  and,  from  an 
order  denyti^  a  new  trial,  plaintlfb  appeaL 
Affirmed. 

George  8.  Orimes  and  B.  A.  Campbell,  tot 
appellants.  Shaw  &  Cray,  for  respondents. 

TANDBRBUROH,  J.  The  plalntlfls  and 
defendants  are  the  widow  and  ctaUdrai  of 
Charles  Haeg,  deceased,  late  of  ^nnepln 
coimt7,  and  his  sole  heln  at  law.  The  de- 
ceased and  the  plaintiff  Albertina  Louisa 
Haeg,  bis  wife,  in  his  lifetime,  and  on  the 


17th  day  of  July,  1889,  executed  certain 
deeds  of  conv^ance  of  his  real  property, 
in  separate  parcels,  to  his  several  children, 
parties  to  this  action,  Intending  thereby  to 
make  a  division  thereof  among  them. 
Among  these  deeds  was  one  running  to  tlie 
defendant  Fred  Haeg  as  grantee  of  the  40- 
acre  tract  in  controversy  here.  These 
deeds  he  intended  to  have  d^vered  to  the 
several  braefidarles  Just  before  or  Immedi- 
ately after  his  decease,  which  subsequently 
occurred,  on  3d  day  of  February,  1891.  The 
deeds  were  not  in  fact  actually  delivered 
to  the  grantees  nntU  after  his  decease,  and 
on  tills  ground,  and  the  further  ground  also 
insisted  on  by  the  plalntlfls,  that  th^  were 
not  in  his  lifetime  delivered  to  or  placed  In 
the  custody  of  a  third  par^.  In  trust  to  de- 
liver to  the  grantees  at  tb»  appointed  time, 
they  claim  that  they  never  took  effect  as 
conveyances,  and  they  therefore  uk  to  bava 
the  same  set  aside  and  annulled. 

We  will  first  Inquire  whether  tbe  reoozd 
discloses  evidence  tending  to  show  that  the 
deeds  were  placed  In  the  control,  custody, 
or  possession  of  a  third  party,  with  Instruc- 
tions to  ddlver  them  to  the  grantees  named. 
In  pursuance  of  his  declared  purpose,  and 
sufficient  to  support  a  finding  of  su<A  deliv- 
ery to  him.  We  observe  that  no  objection 
Is  made  to  the  form  or  sufficiency  of  the 
findings  of  the  trial  court,  and  no  claim  Is 
made  by  the  plaintiffs*  counsrf  In  their  brief 
that  the  delivery  to  such  party  was  In  escrow, 
nor  any  point  made  that  liie  second  or  final 
delivery  to  the  defendant  was  dependent  on 
the  performance  of  any  condition.  As  Just 
su^rested,  we  are  to  coi^der  simply,  on  this 
branch  of  the  case,  under  the  issues  made 
and  the  brtefs  of  counsel,  the  suffltdent^  of 
the  evidence  to  Justify  a  finding  In  defend- 
ants' favor  on  the  point  suggested.  We  are 
not  to  consider  whether  the  case  made  In 
defendants*  favor  Is  strong  or  weak,  for  If 
there  Is  evidence,  as  we  think  there  Is,  rea- 
sonably tending  to  show  such  delivery,  this 
court  will  not  reverse  t^ie  trial  court  upon 
the  question.  O'Kelly  v.  O'Kelly,  8  Mete. 
(Masa)  439.  If  the  deed  was  duly  executed, 
and  was  d^vered  to  bu<^  third  party  <In 
this  case  one  Edward  B.  King)  In  the  life- 
time of  the  grantor,  to  be  delivered  after  his 
death  to  the  grantee.  It  was  a  good  deUrery 
upon  the  happening  of  the  contingency,  and 
related  back,  so  as  to  divest  the  title  of  Hie 
grantor,  by  relation  from  the  first  delivery. 
O'Kelly  T.  O'Kelly.  supra;  Foster  t.  Hans- 
field,  3  Mete.  (Mass.)  412.  It  appears  that 
the  deceased  grantor  In  this  case  had  defi- 
nitely determined  upon  the  division  ot  bis 
property  among  his  children,  as  provided  by 
the  deeds  hi  question,  as  early  as  the  year 
1889,  and  It  was  so  understood  between  lilm 
and  his  wife  and  other  members  of  his  Cam- 
ily;  and  he  accordingly  employed  an  attor- 
ney to  pr^are  the  deeds,  and,  as  tlie  court 
flinds,  they  were  duly  executed  and  acknowl- 
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edged  by  himself  and  wife  on  the  17th  day 
of  July,  ISSO,  and  he  then  and  there  made 
un  arrangement  with  King,  who  was  an  old 
acquaintance,  to  see  that  they  were  deliTer- 
«d  to  the  grantees  immediately  before  his 
death,  or  as  soon  thereaftw  aa  poasible. 
And  it  farther  appears  that,  on  the  same 
day,  he  and  King,  who  was  present  at  hla 
request,  went  together  to  Minneapolis  with 
the  deeds,  and  deposited  them,  Inclosed  in 
«  separate  envelope.  In  a  box  in  the  safety 
Tanlt  of  tb»  Minnesota  Loan  &  Trust  Com- 
pany, rented  by  deceased,  and  that  King 
then  and  there  agreed  to  deliver  the  deeds 
as  requested  by  the  deceased;  and  subse- 
quently, while  on  his  deathbed,  the  latter 
again  urged  him  not  to  forget  the  obligation. 
Soon  after  the  decease  of  the  grantor.  King 
went.  In  company  with  the  plaintiff  widow, 
to  the  vault  of  the  Minnesota  Loon  &  Trust 
Company,  and  took  ont  the  deeds,  and  pro- 
ceeded to  deliver  them,  as  prevloudy  agreed, 
to  the  grantees,  including  this  defendant 
It  la  very  dear  that  the  arrangement  was 
nnderstood  beforehand  by  all  the  parties, 
and  that  the  box  In  which  the  deeds  were 
deposited  for  safe-keeping  was  to  be  accessi- 
ble to  King  to  enable  him  to  carry  out  his 
asreement  with  the  deceased,  and  make 
anal  deliveiy  to  the  grantees.  For  the  pur* 
pose  of  Us  trust  the  deeds  must,  under  the 
findings  of  the  court,  be  regarded  as  placed 
la  his  custody,  and  the  reoord  la  suffldent 
to  support  the  flndlny  of  a  delivery  for  8a<A 
purpose.  It  shows  very  clearly  that  such 
was  the  Intention  of  the  grantors  In  the 
deeds,  and  It  would  be  a  very  narrow  and 
technical  oonstruotion  to  adopt.  In  order  to 
defeat  these  deeds,  to  bold  ttiat,  because 
the  deeds  were  deposited  in  the  manner 
stated  In  the  safety  vault,  the  final  delivery 
was  T<AA  for  want  of  a  previous  delivery  to 
King;  and,  as  said  by  ftm  court  in  Foster  v. 
Mansfield,  It  is  not  necesaaxT  to  condder 
what  would  have  been  the  effect  If  the 
grantor  had  recovered  from  his  sicknees, 
and  finally  taken  back  his  deed.  He  did 
not  change  bis  mind,  and  bis  conduct  shows 
that  his  purpose  and  Intentku  wrae  nnaltei^ 
aMy  and  finally  fixed  and  settled  when  be 
executed  the  deed  and  made  the  final  ar- 
rangement with  King.  In  respect  to  the 
claim  made,  that  the  deeds  were  executed 
b7  the  wife  ot  the  deceased  under  a  mistake 
of  her  legal  rights  or  the  nature  of  the  trons- 
actko.  It  Is  oiongh  to  s^  ttiat  the  evidence 
atnuidfiiitiy  snststDS  the  of  Hbo  trial 

court  that  she  was  fully  informed  of  the 
grantor's  purpose  In  maUng  On  deeds,  and 
knew  what  property  was  included  therein, 
and  that  she  executed  the  same  freely  and 
vvAuntarlly.  and  was  present  and  asslated  In 
the  delivery  to  the  grantees,  and  fully  ac- 
quiesced in  the  mode  adopted  by  her  bus* 
band  for  Uie  division  of  Us  estate.  The  de* 
cMon  of  the  trisl  court  Is  In  accradanee  with 
the  Justice  and  equity  of  the  case,  and  must 


stand.  As  these  findings  are  controlUng,  we 
deem  It  unnecessary  to  notice  other  points 
made  in  the  case.   Order  affirmed. 


MULUN  V.  NOBTHBRN  MILL  CO. 
(Snpreme  Court  at  Mimiesota.  April  24, 1898.) 

iMiVKT  TO  EmPLOTB— liBGLIOKNCS— QdESTIOX  TOU 

Jdkt. 

Where  a  mecliauic  whose  general  duty  It 
was  to  as^t  in  making  repairs  in  a  sawmiil, 
was  directed  to  replace  a  chain,  whlnh  had 
fallen  from  its  plaoe  on  a  wheel,  and  which  was 
operated  io  connectiOD  with  a  dangeroas  iua>- 
chiac,  claimed  not  to  liave  been  properly  cov- 
ered or  guarded,  and  in  which  he  was  injured 
while  engaged  m  working  near  it,  kdd,  upon 
the  evidence  in  the  cane,  Ih.-ir  the  iiufslionH  of 
defendant's  netrlisence.  considered  as  the  prox- 
imate cause  of  the  accident,  and  of  plaiDtifTs 
contributory  negligence,  were  for  the  jury. 
Hiid,  also,  that  the  evidence  was  sufficient  to 
sustain  a  finding  that  he  was  properly  engaged, 
as  a  servant  of  the  defendant.  In  the  course  of 
his  employment  when  the  acddent  occurred. 
(Syllabua  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Smith,  Judge. 

Action  by  Frank  MuUln  against  the  North- 
em  Mill  Company  to  recover  for  personal 
injuries  sustained  while  at  work  In  defend- 
ant's sawmill.  From  an  order  refusing  to 
direct  a  verdict  for  defendant  It  appeals. 
Afftrmed. 

Kltdid,  Cohen  A  Bhaw,  for  appellant 
ChiistratBOi  &  Tuttle,  for  respondent 

VANDERBURGH,  J.  TUs  action  Is 
brought  to  recover  damages  tor  k  pnsonal 
Injury  suffered  by  the  plaintiff  while  at  work 
in  defendant's  sawmllL  The  idalnUff  wss 
at  Ute  time  attempting  to  Rfilaoe  a  cbaln 
used  to  draw  logs  up  through  a  "siding  ma- 
chine" up<m  a  **sprodcet  wheel,**  by  means 
of  which  the  chain  was  operated.  This 
wheel  was  about  20  Inches  in  diameter,  and 
was  furnished  with  strong  teeth,  whidi 
caught  the  links  of  the  chain  sncoesslvely, 
and  thus  pulled  the  logs  throng  ttie  nub- 
chine.  The  machine  was  used  to  cut  off 
the  bark  from  the  logs  preparatory  to  saw- 
ing, and  was  composed  of  two  revolving 
adjustable  discs,  with  projecting  knives,  be- 
tween which  the  logs  passed.  BUdes  or 
ways  were  constrocted,  along  which  the 
logs  passed  beyond  the  wheeL  The  wheel 
was  situated  about  4%  feet  In  ttt»  rear  of  the 
machine.  There  was  a  sheet-iron  cover  up- 
on the  upper  side  of  the  frame,  upon  wlilch 
the  discs  were  suppwted  and  operated,  with 
a  semlt^cular  oiwniiig,  IS  Indies  In  diameter, 
through  which  the  logs  passed  on  the  slide 
or  ways.  On  eadi  side  of  the  dlde  next 
the  machine  there  had  been  placed  blocks 
or  skids,  called  **guldes,**  because  tticy  were 
Intended  to  keep  the  logs  in  place  on  the 
slide  as  tbey  emvrneA  from  the  machlueu 
They  were  about  eight  Inches  high,  eight 
Inches  wide  at  the  bottom,  and  were  leveled 
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off  on  the  tauMe,  m  u  to  adapt  their  ahape 
to  their  nae  as  "guides"  for  tbe  logs.  To 
malie  the  apron  fit  over  the  guldea,  alota 
or  openlnge  were  cut  therein,  so  that  when 
they  "^rere  removed  the  hole  In  the  apron 
was  that  much  enlarged  In  size,  and  the 
rlak  of  accident  and  iDjncy  from  the  re- 
TolTlng  luilTes  correspondingly  Increaaed. 
If  the  chain  ran  off  the  wheel  mentioned, 
it  would  cease  to  move  until  replaced.  The 
acddwt  to  plaintiff  occurred  in  October, 
1800,  and  he  waa  at  the  time  working  aa 
a  blacksmith  In  the  mill,  where  he  had  been 
so  engaged  since  April  preceding.  The  mill 
was  operated  both  day  and  night  It  was 
towards  evening  when  the  accident  oc- 
curred, and  the  mill  was  lighted  up  for  the 
ntg^t.  Just  prior  to  the  accident  the  chain 
ran  off  tbe  wheel,  and  rested  on  the  shaft 
by  the  ^de  thereof,  and  the  operator  of  the 
machine  called  on  the  i>Iaintlff  to  fix  the 
chain  on.  All  the  material  points  raised  by 
the  appellant  are  necessarily  Involved  In  its 
request  to  the  court  to  direct  a  verdict  upon 
the  evidence  In  its  favor,  which  was  refused. 
Included  in  these  are  the  questions  chiefly 
discussed  by  the  counsel  for  the  appellant 
In  his  brief,— that  of  the  defendant's  negli- 
gence and  plaintiff's  contributory  negligence; 
tbe  assumption  of  the  risk  by  him,  and 
whether  his  Interference  was  entirely  be- 
yond and  outside  the  duties  of  his  emidoy- 
ment,  so  that  the  defendant  owed  him  no 
duty  in  the  premises. 

1.  The  first  and  most  serious  question  in 
the  case  Is  that  of  defendant's  negligence  as 
related  to  tbe  injury  in  question.  While 
plaintiff  was  engaged  in  attempting  to  re- 
place the  chain  upon  the  wheel,  occupying  a 
position  between  the  machine  and  the  wheel, 
bis  foot  slipped  into  the  open  space  left  In 
the  cover  In  the  condition  it  was  then  In, 
and  was  canght  and  destroyed  by  the  knlvee. 
It  is  evident  that  the  machine,  when  In 
motion,  was  quite  dangerous  to  anything 
coming  within  the  range  of  tbe  knives,  and 
It  was  proper  that  It  should  be  covered  (or 
the  protection  of  employes  working  around 
it,  as  they  mlg^t  frequently  be  required  to 
do;  bat  an  Imperfect  protection  might  be 
Dkore  dangerous  (because  misleading)  than 
no  covering  at  alL  Graver  v.  Christian,  36 
Minn.  413,  31  N.  W.  Rep.  457.  The  plahi- 
tlff  testifles:  "I  went  there  to  get  that  chain 
<m.  I  wei  called  up  to  fix  the  chain,  I 
took  an  Iron  bar,  and  pried  the  chain  over. 
I  stood  as  close  to  the  wheel  as  I  could.  I 
tried  to  pry  the  chain  over,  and  tbe  chain 
slipped  out,  and  sway  I  went  I  was  out 
by  the  wheeL  I  was  standing  In  this  way. 
[Indicating.]  My  foot  went  In  sldewlse." 
Itie  "slide"  was  16  to  18  Inches  from  the 
wall  of  the  mill,  and  the  plaintiff's  testi- 
mony t«ided  to  show  that  the  poidtion  he 
occupied  while  attempting  to  raise  the  chain 
upon  the  wheel  was  the  proper  one.  Tbe 
situation  of  the  premises,  tbe  character  at 


the  machine,  and  Its  condition,  and  (he  man- 
ner In  which  it  was  operated,  the  likeli- 
hood of  accidents,  and  the  danger  whlcb 
might  reasonably  be  expected  to  be  in- 
curred In  and  about  the  same,  taken  to- 
gether, make  the  case  one,  we  think,  proper 
for  the  consideration  and  practical  deter- 
mination of  the  jury.  As  practical  men  of 
affairs,  they  were  In  a  better  position  than 
this  court  can  be  to  Judge  of  the  effect  of 
th&  abaemce  of  the  guides,  which  plain tifTs 
evidence  tended  to  prove  had  been  removed 
before  tbe  accident  The  person  operating- 
the  machine  and  directly  In  charge  of  it 
must  be  presumed  to  know  whether  they 
were  present  In  place  or  not,  and  since. 
In  such  matter,  he  represented  the  master, 
no  further  notice  of  the  defect  or  Increased 
danger  was  required. 

2.  There  Is  still  less  doubt  as  to  the  pro- 
priety of  the  submission  to  the  Jury  of  the- 
questions  of  plaintiff's  contributory  negli- 
gence, or  the  BSBumptlon  of  the  risks  by  him. 
He  was  called  on  to  act  promptly  whhe  the 
mill  was  running  and  operatives  waiting. 
He  says  he  supposed  the  machine  had  be«k 
stopped  since  the  chain  was  off,  and  tbe 
logs  were  not  coming  through.  The  mere- 
turn  of  a  lever  would  stop  It,  without  affect- 
ing other  madilnery.  What  he  did,  ani^ 
what  position  he  occupied,  and  whether  h^ 
knew  the  condition  of  the  macdilne,  or  ou^t 
to  hare  known  the  danger,  whether  mider 
all  the  circumstances  his  conduct  was  neg- 
ligent were  matters  for  the  iwj.  There- 
were  many  things  to  t>e  orauldered,  an* 
how  a  reasonably  prudent  man  should  pro- 
ceed in  snch  an  emerg«tcy  cotUd  beet  be 
determined  by  them. 

3.  The  court  was  asked  to  mle  that  th» 
plaintiff  was  a  mere  voltrntew  in  doing  tbe- 
work  in  which  he  was  engaged  when  be 
was  Injured,  and  we  are  to  det«-mlne  whetti- 
er  the  court  erred  In  submitting  the  ques- 
tion to  the  Jury.  We  think  there  Is  evl^ 
dence  In  the  case  reasonably  t""d^«s  to> 
show  that  the  work  was  not  beytmd  tlie- 
scope  of  his  employment,  or,  in  any  event 
that  he  was  acting  at  the  time  under  the- 
direction  of  defendant's  authorized  agent 
At  the  time  of  the  accident  neither  the 
millwright  nor  foreman  was  in  the  mill. 
The  mill  was  running  and  lighted  for  the- 
night,  and  there  were  40  worlunen.  And 
tbe  evidence  tends  to  prove  tliat  in  a  case- 
like  this,  when  a  machine  got  out  of  repair, 
it  was  the  duty  of  the  man  In  charge  to  see- 
that  it  was  put  In  repair.  The  foreman, 
who  ms  not  presemt  at  that  time,  testified: 
"Whmerer  anything  broke  of  that  kind  the- 
man  that  ran  the  machine  or  the  mill- 
wright fixed  It  If  the  millwright  was  not 
there,  when  I  was  not  there,  the  machine- 
would  Ue  still  until  I  came.  If  he  could  not 
do  It  himself,  or  get  some  asrtstance  to  do- 
lt" Plaintiff  had  bem  previously  required 
to  assist  in  repairing  the  chain,  and  In  this. 
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case  he  responded  In  good  fafth  to  the  call 
of  the  operative  to  put  It  Ui  place.  Under 
mch  circumstances,  to  prevent  a  suspension 
of  work  hi  the  mlU  we  are  unable  to  see 
why  the  practical  common-eenae  rule  should 
not  apply  which  would  authorize  the  opera- 
tive of  the  machine  to  call  for  assdstauce  up- 
on any  one  of  the  employes  whoae  bualncaa 
it  was  to  assist  In  maktaig  repain, 
Jndgmoit  afflrmed. 


MOGAN  et  aL  V.  OARTER  et  al.,  (HARMON. 
iDterveoer.) 

<Baprema  Oonrt  of  Minnesota.  Jaly  IS.  1898.) 
Invalid  Foebcloscbb— Curativb  Act. 
Rnsaell  v.  Lumber  Co..  48  N.  W.  Rep. 
S,  45  Mina.  370,  followed,  to  the  effect  thai 
Iaws  1883,  c.  112,  applies  to  a  foreclosure  of  • 
mortgage  nnder  the  power  of  sale,  in  which  the 
notice  of  Bale  !■  not  pablished  the  re<)uiriM 
leoKth  of  time  before  the  sale. 
(Srllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Pond,  .Tudee. 

Action  by  Patrick  Mogan  and  others  against 
Michael  A.  Harmon,  Impleaded  with  others, 
to  determine  the  adverse  title  of  defendants 
to  certain  Improved  real  property  hi  posses- 
sion of  plaintiffs.  Defendant  Harmon  alone 
appeared  and  answered.  The  action  was 
tried  without  a  Jury  before  the  court,  who 
found  as  facts  that  on  June  1,  1874,  one 
Hayo.  the  owner  of  the  premises  in  question, 
made  a  mortgage  thereof  to  E.  W.  Cutler. 
October  6th,  following.  Cutler  assigned  the 
mortgage  to  one  Hungerford  as  collateral 
security.  November  1,  1881,  Hungerford  re- 
assigned the  same  to  Stanford  Newell,  the 
executor  of  Cutler,  then  deceased,  which  as- 
elgnment  was  recorded  December  12.  1881. 
November  25,  1881,  Newell,  as  executor,  be- 
gan the  foreclosure  of  the  mortgage  by  ad- 
vertisement, without  refeiTing  in  his  notice 
of  sale  to  the  two  assignments,  and  on  Janu- 
ary 7,  1882,  made  sale  of  the  premises  to 
plaintiffs'  grantors,  who,  with  plaintiffs,  hare 
fltnce  been  In  actual  possession  thereof,  claim- 
ing title.  That  In  18^  an  execution  was  is- 
sued upon  a  Judgment  against  Mayo,  and 
thereafter  sale  of  the  said  premises  made 
thereunder  to  the  grantors  of  defendant  Har- 
mon, whose  claim  of  title  was  based  thereon, 
«nd  on  the  alleged  defect  In  the  notice  of 
foredosnre  sale,  and  the  publication  thereof. 
That  no  action  to  question  the  validity  of  the 
mortgage  sale  was  Instituted  prior  to  the 
present  suit.  Judgment  was  ordered  for 
plalntlfTs.  Defendant  Harmon  appeals  from 
the  Judgment  Affirmed. 

W.  A.  Lancaster,  for  appellant  R,  B.  For- 
rest and  Boardman  A  Boatelle,  for  respond- 

«ltSi 

OITjFILLAN.  O.  J.  Assuming  that  the 
foredosore  of  the  mortgage  by  Newell  was 
laTalld,  it  was  so  bgr  reason  of  ttia  delect  in 


the  notice  or  pabUcatton  thereot—tliat  It  was 
not  published  for  a  sufficient  period  after  he 
had  a  right  to  foreclose  under  the  power  by 
the  record  of  the  assigament  of  the  mortgage 
to  him.  The  case,  therefore,  is  similar  to 
Russell  V.  Lumber  Co.,  45  Minn.  376,  48  N. 
W.  Rep.  3,  and  comes  within  the  provisions 
of  Laws  1883,  c  112,  which,  as  said  hi  that 
case,  was  designed  for  Just  such  and  similar 
cases.  Either  Mayo,  the  mortgagor,  or  the 
Judgment  creditors  In  the  Judgment  against 
him,  under  which  the  defendants  claim,  could 
have  brought  suit  to  set  aside  the  invalid  sale 
at  any  time  after  that  act  passed,  and  before 
five  years  from  the  date  of  the  sale  expired, 
and  by  failure  to  do  so  they  lost  their  right 
to  have  the  sale  declared  invalid.  Upon  the 
lapse  of  that  time  It  became  up  assailable. 
Judgmoit  afflrmed. 


APPIjEBT  v.  ST.  PAUL  CITY  RT.  00. 
<Snpreme  Court  of  Minnesota.  July  14,  1883.) 

BTUBST-RAaWAX  CoHPANIBS— BlSOTIOM  DV  PaS- 
SBXGBS, 

The  plaintiff,  a  passeoger  on  defendant's 

street-car  ifne,  paid  his  fare,  and  received  a 
transfer  check  which  entitled  him  to  contlnae 
bis  jonmey  by  the  "next"  connecting  car  on 
another  line  of  the  same  company.  He  took 
the  next  car  on  the  connecting  line,  and  the 
conductor  took  up  bis  transfer  cneck.  Without 
notice  to  the  plamtlff,  this  car  was  taken  off, 
after  going  a  short  distance.  The  conductor 
having  disappeared,  the  plaintiff  was  iaformed 
by  the  driver  of  that  car  that  he  should  take 
the  next  passing  car.  He  did  so,  but  was  put 
off  by  the  contluctor  of  that  car  because  he 
had  no  tiansfer  check,  and  refused  to  pay 
fare  again.  Hrld,  that  plaintiff  showed,  prima 
facie,  a  right  to  recover  for  the  conduct  of  the 
defendant's  agents,  leading  to  and  including 
tha  expulsion. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  cotm- 
ty;  Egan,  Judge. 

Action  by  Ernest  V.  Appleby  against  the 
St  Paul  City  Railway  Company.  Defend- 
ant had  Judgmrat  by  direction,  and  plaintiff 
appeals.  Reversed. 

Cyrus  J.  Thompson  and  niompson,  Oates 
&  Thompson,  for  appelant.  McOafferty  ft 

Noyes.  for  respondeat 

DICKINSON.  J.  This  action  Is  for  the 
recovery  of  damages  for  the  forcible  expul- 
sion of  the  plaintiff  from  a  street  car  of 
the  defendant  on  Its  S^lby  avnine  cable 
line.  At  the  trial  the  court  dismissed  the 
action  when  the  plaintiff  rested  his  case 
We  shall  only  have  to  consider  whether 
the  evidence  showed  that  the  expulsion  of 
the  plaintiff  from  the  car,  In  coimectlon 
with  the  drcumstancea  preceding  it  was 
wrongful,  80  that  the  case  shotild  have  gone 
to  the  Jury. 

Attention  will  be  directed  to  what  may 
conveniently  be  called  two  lines  of  street 
railway,  oonnecting  on  Seltqr  avenue  at  a 
cross  street  called  lUlttm  street  Tbe  msb* 
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erty  of  tibese  lines  Is  operated  by  electric 
power;  the  easterly  or  cable  Itne,  by  a 
cable.  The  tracks  of  the  two  lines  are  con- 
tinuous, but  tbe  cars  of  each  line  stop  at 
MUtou  street;  the  passengers  changing  cars 
at  that  point,  which  may  be  considered  as 
the  eastern  end  of  the  tiectrtc  line,  and 
the  western  end  of  the  cable  line.  The 
cable  line  extends  from  Milton  street,  east, 
along  Selby  aifmue  and  other  streets,  to 
Broadway.  The  "power  house,"  so  called, 
where  Is  the  machinery  by  which  the  cable 
line  Is  operated,  Is  some  sctcq  or  eight 
blocks  east  of  Milton  street.  Here,  also, 
cars  are  housed  and  repaired.  Passengers 
going  «ast  on  the  dectric  line  pay  their 
fare  to  the  conductor  on  that  line.  ThlB 
entitlc-s  them  to  transfer  checks,  as  eridMice 
of  such  payment,  and  VLpoa  transfer  to  the 
cable  cars  such  checlta  entitle  the  passengers 
to  c(mtlnue  their  passage  over  the  cable  line 
to  Its  eastern  end,  at  Broadway.  Passen- 
gers are  required,  at  the  transfer  point,  to 
take  "the  next  car  departing  on  the  con- 
necting line  upon  wlilch  it  [the  transfer 
check)  is  to  be  used."  The  plaintiff  boarded 
an  electric  car,  going  east,  tUs  destination 
b^g  a  point  on  the  cable  line  east  of  the 
power  housa  He  paid  his  fare,  and  re- 
ceived a  transfer  check.  When  the  car  ar- 
rived at  the  transfer  place  at  MUtcm  street, 
a  cable  car  was  there,  Just  about  to  start, 
going  east.  The  plalntiif,  with  other  passen- 
gers, got  on  It,  and  It  forthwith  proceeded 
eastward.  The  conductor  took  up  the  trans- 
fer checks.  At  the  power  house  the  car 
stopped,  and  was  taken  off  the  line,  and 
run  into  the  building;  for  what  reason 
or  purpose,  does  not  appear.  It  does 
not  appear  that  this  was  a  usual  pro- 
ci-eding,  or  that  the  passengers  were 
in  any  manner  notified  that  the  car 
was  not  to  go  over  the  line  to  Its  end. 
Indeed,  the  only  Inference  which  can  be 
drawn  from  the  circumstances,  as  presented 
by  the  evidence,  is  that  the  plaintiff  was 
Justified  in  assuming  that  the  car  was  to 
go  over  the  line  In  the  usual  manner.  His 
testimony  Is  that  he  bad  no  Intimation  to 
the  contrary.  When  the  plaintiff  saw  that 
the  was  being  taken  off  at  the  power 
house,  the  conductor  had  gone;  and,  upon 
inquiry  addressed  to  the  driver  of  the  car, 
the  latter  told  him  he  would  have  to  take 
the  next  car,  which  was  Just  then  approach- 
ing from  the  wiest  on  the  same  line.  The 
plaintiff  did  so.  The  conductor  on  that  car 
demanded  fare  from  the  plaintiff,  although 
the  latter  explained  the  fact  that  his  trans- 
fer ticket  had  been  taken  np  by  the  am- 
ductor  of  the  car  that  had  just  been  tak»i 
off  at  the  power  bouse.  The  plaintiff  refus- 
ing to  pay  again,  he  was  then  fordbly  put 
off. 

The  facts  thus  stated  presented  a  case 
which  would  have  Justified  a  verdict  tor 
the  plaintiff.  He  had  paid  the  proper  fare, 
and  was  entitled  to  tide  on  the  cable  line. 


to  its  end.  It  is  to  be  kept  in  mind  tibat 
the  actlMi  is  not  against  the  condactor,  for 
the  expulsion,  nor  does  the  right  of  actloa 
rest  np<Hi  the  bare  fact  of  the  expulsion. 
The  cause  of  action  set  forth  in  the  com- 
plaint covera  the  whole  transaction  above 
stated;  and  the  Inquiry  is  whether,  upon 
the  whcrie  case,  the  defiendant  api>ean  to 
have  neglected  or  violated  Its  duty  towards 
the  plaintiff,  to  his  Injury.  If  it  be  said 
that,  since  the  plaintiff  could  preeoit  no 
proper  evidence  of  his  right  to  ride,  It  was 
the  duty  of  the  conductor  to  put  him  off, 
it  may  be  answered  that  the  defendant,  and 
not  the  plaintiff,  may  well  be  deemed  at 
fault  for  that  condition  of  things.  That  la 
one  of  the  grounds  upon  which,  in  part,  the 
defendant  may  be  h^d  respcmslble.  £ven 
though  the  conductor.  In  ejecting  the  plain- 
tiff, may  have  done  only  what  was  ap- 
parently (to  hlm>  his  duty,  it  dees  not  fol- 
low that  the  d^endout  Is  not  re^nslble 
thenefw.  It  would  be  responsible  If,  by  Its 
previous  neglect  of  duty  towards  the  pas- 
senger. It  had  Justified  him  in  assuming 
to  cmiUnne  hia  Journey  on  a  car  from  which 
the  conductor,  in  accordance  with  the  regu- 
lations of  the  deHendant,  should  expel  him 
for  nonpayment  of  fare.  Pine  v.  Railway 
Co.,  (Mhm.)  52  N.  W.  Rep.  392;  Murdock 
V.  Railroad  Co.,  137  Moss.  293;  Railway  Go. 
T.  Fix.  88  Ind.  381,  and  cases  cited;  Railroad 
Co.  V.  RUey,  (Miss.)  9  South.  Rep.  443; 
Railroad  Ca  v.  Rice,  64  Md.  63,  21  AtL 
Rep.  97;  Railroad  Co.  r.  Oriffln,  68  HL  499. 
And  under  the  drcumstancea  the  Jury  nUght 
have  reasonably  found  that  the  defendant's 
conduct,  through  its  agents,  had  Justtfled 
the  plaintiff  in  taking  this  car.  The  plain- 
tiff, we  repeat,  was  entitled  to  be  carried 
over  the  cable  line.  He  might  .presume  that 
proper  means,  and  a  proper  system  or  prac- 
tice, hod  been  provided  for  such  servicoL 
He  had  done  all  that  was  required  of  him, 
at  least  prior  to  the  time  when  he  left  the 
car  taken  off  at  the  power  house  to  get 
on  the  otber.  It  is  the  duty  of  the  carrier 
to  give  to  its  passengers  such  instructions 
or  directions  as  to  its  own  system  or  course 
of  conduct  as  may  be  reasonably  necessary 
to  enable  them  to  pursue  their  Journey. 
Dwlnelle  v.  RaUroad  Co.,  120  N.  T.  117, 
24  N.  £i.  Rep.  319.  When  It  became  ap- 
parent that  the  car  was  being  taken  off 
without  previous  notlae.  the  passengers  had 
a  right  to  expect  Information  from  some 
one  as  to  how  they  were  to  proceed  on  the 
Journey.  The  conductor  seems  to  have  then 
disappeared,  and  when  they  were  informed 
by  the  car  driver  that  they  should  take  the 
next  car  they  were  Justified  In  acting  on 
that  information.  We  do  not  decide  whether 
they  might  not  have  done  this  without  such 
direction.  They  are  not  presumed  to  have 
known  that  passengers  from  ears  thus  taken 
off  were  not  allowed  to  resume  the  Journey 
by  the  next  passing  car.  It  was  the  duty 
of  the  defendant  to  make  some  provision 
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for  them,  and  not  only  was  this  tbe  coarse 
most  naturally  to  be  expected,  bnt  there 
seems  to  have  been  no  other  way  pro- 
vided, and  the  only  -way  In  which  the  plain* 
tiff  could  avail  himaelf  of  his  right  to  be 
carried  was  to  take  the  passing  car,  as  he 
did  do.  The  case  is  distinguishable  from 
those  where  one  enters  a  carriage,  Imowing 
that  he  la  without  such  evidence  of  his 
right  of  passage  as  the  reasonable  regula- 
tions of  the  carrier  require.  In  brief,  It 
might  have  been  found  by  titie  jury  that 
the  plaintiff  was  prevented  from  the  enjoy- 
ment of  hla  right  to  be  carried,  and  was 
subjected  to  expuIMon  from  the  car,  not 
by  reason  of  any  fault  on  his  part, 
but  by  the  fault  of  the  defendant; 
and  in  such  a  case  there  would  be 
a  right  of  recovery.  We  are  aware 
that  our  decision  Is  not  in  apparent  harmony 
with  all  of  the  authorities.  Perhaps  the 
seeming  conflict  of  authority  has  resulted 
either  from  dilferencea  In  the  cases  pre- 
sented, or  In  the  diCTerent  vtows  taken  as 
to  the  real  causes  of  action  relied  on.  A 
disthiction  Is  to  be  observed  between  cnaes 
where  courts,  whether  Justified  by  the  plead- 
ings or  not,  have  regarded  the  right  of 
action  as  resting  upon  the  bare 'fact  of  ex- 
pulsion by  a  conductor  or  agent  whose  duty 
(to  tbe  carrier)  required  him  to  expel  the 
passenger,  and  cases  like  this,  where,  as 
we  consider,  the  cause  of  action  Is  the  con- 
duct or  neglect  of  the  defendant,  which 
results  In,  and  also  Includes,  the  expulsion. 
It  follows  that  the  court  erred  in  dismissing 
the  case.  The  plointlfr  showed  a  right  of 
action.  We  do  not  consider  what  tbe  meas- 
ure of  his  recovery  may  have  been,  for 
that  la  not  here  involved.  Ordw  reversed. 


FAGB  et  aL  V.  MILLE  LACS  LUMBER  CO. 
(Supreme  Gonrt  of  UinDesota.    July  19,  liSttii.) 
A.FPUL— Bbabixo  bbfobb  Rbtobm  Filbd— Er- 

TECT  or. 

Where  It  appcara  that  the  hearing  of  an 
appeal  wan  od  what  purported  to  be  a  return 
from  the  district  court,  but  tliat  In  fact  no  re- 
tnra  had  ]»en  made,  the  order  eutered  on  such 
taeaHng  will  be  set  a^e,  as  tbe  coart  had  no 
Jurisdiction. 

On  motion  for  rehearing.  Motion  granted. 
F(>r  former  report,  see  S5  N.  W.  Bep.  ttOS. 

PER  CURIAM.  On  the  hearing  of  anorder 
to  show  cause  it  has  been  conclusively  es- 
tablished that  the  appeal  considered  and 
disposed  of  in  the  opinion  in  tbe  above-en- 
titled action  was  so  considered  and  disposed 
of  on  a  pretended  return;  no  return,  in 
fact,  having  been  made  by  the  clerk  of  the 
district  court.  This  was  not  known  to  this 
court,  of  course,  until  after  the  opinion  hod 
been  filed,  nor  was  It  within  the  knowledge 
of  respondent's  counseL  As  the  court  had 
no  Jurisdiction  aC  the  cause,  it  Is  now 


ordered  that  the  pretended  return  be  strick- 
en from  the  flies,  and  that  tbe  order  hereto- 
fore made,  whereby  the  order  of  the  court 
bdow  denying  plaintUte*  motion  for  a  new 
trial  was  reversed,  be  set  aside  and  vacated. 


BOHN  M ANUF'G  CO.  t.  HOLLIS  et  aL 

(Supreme  Court  of  Minnesota.  July  20,  1893.> 

CONSPIKACr  —  OOMBIKATIOX  OF  Wb<)LE9ALBK8  — 

Validity  op  Contract- -Is jusctios. 

1.  Any  inan  (unless  under  contract  obllea- 
tlon.  or  unless  his  employment  charges  him 
with  some  public  duty)  has  a  rigbt  to  refuse  to 
work  for  or  deal  with  any  man  or  class  of  men, 
as  he  aeefl  fit;  and  this  right,  which  one  rnanl 
may  exercise  lingly,  uiy  number  may  agree  to 
exercise  Jointly. 

2.  A  laive  number  of  retail  Inmber  deal- 
ers formed  a  voluotarr  asBOciatioD,  by  which 
they  mutually  agreed  that  they  would  not  deal 
with  any  manufacturer  or  wholesale  dealer 
who  should  sell  lumber  directly  to  consaraers, 
not  dealers,  at  any  point  where  a  memlwr  of 
the  assocfation  was  carrying  on  a  retail  yard, 
and  provided  in  their  by-laws  that,  whenever 
any  wholesale  dealer  or  manufacturer  made 
any  such  sale,  their  secretary  should  notify  all 
the  members  of  the  fact.  The  plaintiff  having 
made  such  a  sale,  the  secretary  threatened  to 
send  notice  of  the  ^ct,  as  provided  in  the  by- 
laws, to  all  the  members  of  the  associatioo. 
HM  not  actionable,  and  no  ground  for  an  in- 
junction. 

(Syllabus  hr  the  GourL) 

Appeal  from  district  court,  ICamsey  county; 
Cornish,  Judge. 

Action  by  tbe  Bolin  HanoflBicturfng  Com- 
pauy  against  W.  O.  HoUls  and  others  for 
an  Injunction.  Prom  an  order  denying  a 
motion  to  dissolve  tbe  temporary  writ  Issued, 
defendants  apipeaL  Reversed. 

Wm.  A.  Lancaster,  tor  appeUanta.  War^ 
ner,  Blcdiardaon  ft  Lawrence,  tor  reqiKiiicleiit 

MITCHELL,  J.  The  pleadings  In  this  case, 
and  the  affidavits  read  on  the  motion  to 
dissolve  the  temporary  injunction,  are  so 
voluminous,  and  so  abound  in  mere  Infer- 
ences as  to  motives  and  consequences,  and  In 
adjectives  and  other  qualifying  epithets,  as 
to  convey  the  Impression,  at  first  ^ht,  that 
the  facts  were  both  complicated  and  con- 
troverted. But  a  careful  analysis  of  the 
record  proves  that  there  la  no  real  dispute 
as  to  the  material  facts,  which  are  compar- 
atively simple.  Stripped  of  all  extraneous 
matter,  the  case  discloses  Just  this  state  of 
tacts:  The  plaintiff  is  a  manufacturer  and 
vendor  of  lumber  and  other  building  mate- 
rial, having  a  large  and  profitable  trade  at 
wholesale  and  retail  In  this  and  adjoining 
states,  a  large  and  valuable  part  of  this 
trade  being  with  the  retail  lumber  deal- 
ers. The  defendant  the  Northwestern  Lum- 
berman's Association  Is  a  voluntary  asso- 
ciation of  retail  lumber  dealers,  compris- 
ing from  25  to  50  per  cent,  oi  tbe  retail 
dealers  doing  business  In  the  states  ref&rrwl 
to.  many  of  whom  are,  or  have  been,  cus- 
tomers ol  the  plaintifl.  A  "retailer,"  as  do- 
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Unci  ta  ttie  oonstltiitlon  of  the  assodatlon, 
is  "any  person  who  Is  en^ged  tn  retnlUns 
lumber,  who  carries  at  all  tlincs  a  stock 
■of  lumber  adequate  to  the  wants  of  the  com- 
munity, and  who  regularly  mnlnttilufl  on 
office  as  a  himber  dealer,  and  keeps  th-i 
■same  open  at  proper  times."  Any  wholesale 
•dealer  or  manufacturer  of  lumber  who  con- 
forms  to  the  rules  ot  the  aasod&Uon  may 
tiecome  an  honorary  member,  and  attend 
Its  meetizigs,  but  is  not  allowed  to  vota 
The  object  of  the  association  is  stated  In 
Its  constitution  to  be  "tbe  protection  of  Its 
t  members  against  nles  by  wholesale  dealers 
lAnd  maimfaoturerB  to  oontractors  and  con* 
■•sumers."  The  object  Is  more  fully  stated,  and 
tbe  means  by  which  It  Is  to  be  caiTled  Into 
-effect  are  fully  set  out,  In  sections  3,  3^ 
-4,  and  6  of  the  l^-laws,  whl<^  are  all  that 
we  consider  material  in  this  case.  The  plaln- 
'tiS  sold  two  bills  of  lumb»  directly  to  con- 
•umers  or  contractor  at  points  where  mem- 
tiers  of  the  association  were  engaged  In  busi- 
ness as  retail  dealers.  Defendant  Hollls, 
the  secretary  of  the  association,  having  been 
informed  of  this  fact,  notified  plaintiff,  in 
pursuance  of  section  3  of  the  by-laws,  that 
he  bad  a  claim  against  It  for  10  per  cent, 
-of  the  amount  of  these  sales.  Considerable 
■correspondence  with  reference  to  the  mat- 
-ter  ensued,  in  whicdi  the  plaintiff,  from  time 
ix>  time,  promised  to  adjust  tte  matter,  but 
procmstiniited  and  evaded  doing  so  for  so 
long  tliat  finally  Ho^is  threatwied  that  un- 
less plaintiff  immediately  settled  the  mat- 
ter he  would  send  to  all  the  members  of 
the  association  the  lists  or  notices  provided 
■for  by  section  6  of  the  by-laws,  notlfyiiijt 
them  that  plaintiff  refused  to  comply  with 
the  rules  of  the  association,  and  wos  no 
longer  in  sympathy  with  It  Thereupon, 
plaintiff  commenced  this  action  for  a  ponna- 
nent  Injimction,  and  obtained,  ex  parte,  a 
tcmpcH'ary  one,  enjoining  the  dofi-ndiints 
from  issuing  these  notices,  etc.  This  appeal 
1a  from  an  order  refusing  to  dissolve  the 
temporary  iujunctifm.  It  la  alleged,  and  In 
▼lew  of  the  facts  must  be  presumed  to  be 
true,  that  If  diese  notices  ^ould  be  issued 
the  members  of  the  association  would  tht>re- 
after  refuse  to  deal  with  the  plaintiff,  there- 
by resulting  In  loss  tp  it  of  gains  and  profits. 

The  case  presents  one  phase  of  a  subject 
which  la  libely  to  be  one  of  the  most  Im- 
■portant  and  difficult  which  will  cc'nfront  the 
-courts  daring  the  next  quarter  of  a  century. 
This  Is  the  age  of  associations  and  unions, 
In  all  departments  of  labor  and  business, 
for  purposes  of  mutual  benefit  and  protec- 
tion. Confined  to  proper  limits,  both  as  to 
■end  end  means,  they  are  not  only  lawful, 
but  laadable.  Carried  beyond  those  limits, 
they  are  liable  to  become  dangerous  agen- 
■eles  for  wrong  and  oppression.  Beyond 
what  Undts  these  associations  or  combina- 
tions cannot  go,  without  interfering  with 
tiie  legal  rights  of  others,  la  the  problem 
which,  in  various  phases,  the  courts  will 
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doubtless  be  frequently  called  to  pass  upon. 
There  la,  perhaps,  danger  that,  Influenced 
by  sucb  terms  of  tIlaBlvemeaiUngas'*monop- 
olies,"  "trusts,"  "boycotta,"  "strikes,"  and 
the  tike,  they  iriy  be  led  to  transcend  the 
limits  ctf  their  Juriadlctlon.  and,  like  ths 
court  of  king's  bench  In  Bagg's  Case,  11 
Ooke,  98a,  assume  that,  on  general  prind- 
plea,  they  have  authority  to  correct  or  re- 
form eveiythlng   which   they   may  deem 
wrong,  or,  as  Lord  Ellamere  puts  It,  "to 
manage  the  state."    Bat  whatever  doabta 
or  diffioulties  may  arise  In  other  cases,  pre- 
senting other  phases  of  the  general  subject 
Involved  here,  It  seems  to  as  that  there  can 
be  nraie  on  the  facts  of  the  present  case. 
Both  the  affidavits  and  brief  in  behalf  of 
the  plaintiff  Indulge   In  a  great  deal  of 
strong,  and  even  exaggerated,  assertion,  and 
tn  many  words  and  expressions  of  very  In- 
definite   and    illusive    meaning,    auch  as 
"wreck,"  "coerce,"  "extort,"  "oonspiraoK," 
"monopoly,"  "drive  out  of  business,"  and 
the  like.  ^Is  looks  very  formidable,  bat 
in  law,  as  well  as  In  mathematics,  it  simpli- 
fies things  very  much  to  reduce  them  to 
their  lowest  terms.    It  is  conceded  that  re- 
tail lumber  yards  in  the  various  cities, 
towns,  and  villages  are  not  only  a  public 
oonvenlence,  but  a  public  necessity;  also, 
that,  to  enable  the  owners  to  maintain  these 
yards,  they  mast  sell  their  lumber  at  a  rea- 
sonable profit    It  also  goes  without  saying 
that  to  have  manufacturers  or  wholesale 
dealers  sell  at  retail,  directly  to  consumers, 
in  the  territory  upon  which  the  retail  dealer 
depends  for  his  customers.  Injuriously  af- 
fects and  demoralizes  his  trade.  This  is  so 
well  recognized  as  a  rule  of  trade,  in  every 
depai'tmeut,  ttiat  generally  wholesale  deal- 
ers refrain  from  selling  at  retail  within  the 
territory  from  which  their  customers  obtain 
their  trade.  Now,  when  reduced  to  Its  ultimate 
analysis,  all  that  the  retail  lumber  dealers,  in 
this  case,  have  done.  Is  to  form  an  associa- 
tion  to  protect  themselves  from  sales  by 
wholesale  dealers  or  manufacturers,  directly 
to  consumers  or  other  nondMlers,  at  points 
where  a  member  of  the  association  Is  en- 
gaged In  the  retail  business.    The  means 
adopted  to  effect   this   object  are  simply 
these:    They  agree  among  themselves  tliat 
they  will  not  deal  with  any  wholesale  dealer . 
or  manufacturer  who  sells  directly  to  cus- 
tomers, not  dealers,  at  a  point  where  a 
member  of  the  association  is  doing  busi- 
ness, and  provide  for  notice  being  given  to 
all  their  members  whenever  a  wholeenle 
dealer  or  manuftictnrer  makes  any  such 
sale.   That  Is  the  head  and  front  of  de- 
fendants' offense.    It  will  be  observed  that 
defendants  were  not  proposing  to  send  no- 
tices to  any  one  but  members  of  the  aasociA- 
tion.    There  was  no  elemrait  of  fraud,  oo-j 
erclon,  or  intimidation,  eitner  towards  plflln-f 
tiff  or  the    members   of   the  assodationJ 
True,  the  secretjiry,  in  accordance  with  see- 
tioa  3  of  the  by-taws,  made  a  demand  on 
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plHlmW  for  10  par  cent  on  tbe  amount  of 
tin  two  salesi  But  this  biTolTed  no  ele- 
ment of  coercion  or  Intimidation,  tn  the  le- 
gal seDse  of  those  terms.  It  was  entlrdy 
optional  with  plaintiff  whether  It  would  pay 
or  not.  If  It  valued  the  trade  of  the  in  em- 
bers of  the  association  hli^er  than  that  of 
DODdealers  at  the  same  points,  It  would 
probably  condude  to  pay;  other wlse^  not. 
It  cannot  be  claimed  that  the  act  of  mak- 
ing this  demand  was  actionable;  much  lesa, 
that  It  constituted  any  ground  for  an  In- 
junction; and  hence  this  matter  may  be 
laid  entirely  out  of  rlew.  Nor  was  any  co- 
ercion proposed  to  be  brone^t  to  bear  on^ 
the  members  of  the  association,  to  prevent 
them  from  trading  with  the  plaintiff.  After^ 
th^  received  the  notices,  they  would  be 
at  entire  liberty  to  trade  with  plaintiff,  or 
not,  as  they  saw  fit,  By  tbe  provisions  of 
the  by-laws.  If  they  traded  with  the  plain- 
tiff, they  were  liable  to  be  "expelled;"  but 
this  simply  meant  to  cease  to  be  members. 

fit  was  wholly  a  matter  of  ^elr  own  free 
choice,  which  they  preferred,— to  trade  with 
tbe  plaintiff,  or  to  continue  members  of  the 
association.  So  much  for  tbe  facts,  and  all 
that  remains  is  to  apply  to  them  a  few  well- 
settled,  elementary  principles  of  law: 

1.  The  mere  fact  that  the  proposed  acts  of 
the  defendants  would  have  resulted  In  plain- 
tiff's loss  of  gains  and  pn^ta  does  not,  of 
Itself,  render  those  acts  unlawful  or  action- 
able. That  depends  on  whether  the  acts  are, 

}  in  and  of  themselves,  unlawful.  "Injury," 
la  its  legal  sense,  means  damage  resoltibog 
from  an  unlawful  aot  Associations  may  be 
entered  into,  the  object  of  which  is  to  adopt 
measures  that  may  tend  to  diminish  the 
gains  and  profits  of  another,  and  yet,  so  far 
from  being  unlawful,  they  may  be  highly 
meritorious.  Ckim.  v.  Htmt,  4  Mete  (Mass.) 
Ill;  Steamship  Co.  v.  McGregor,  21  Q.  B. 
XMv.  M4. 

2.  If  an  art  be  lawful,— one  that  the  party 
has  a  legal  right  to  do,— the  tact  that  he 
may  he  actuated  by  an  impro^er-Aotive  does 
not  render  it  unlawful.  As  said  in  one  case, 
"tbe  exercise  by  one  man  of  a  legal  right 
cannot  be  a  legal  wrong  to  another,"  or,  as 
expressed  In  another  case,  "malicious  mo- 
tives make  a  bad  case  worse,  but  they  can- 
not make  that  wrong  which,  in  Its  own 
essence,  is  lawfuL"  Heywood  v.  TlUson,  76 
Me.  225;  Phelps  v.  Nowlen,  72  N.  Y.  39; 
Jenkins  v.  Fowler,  24  Pa.  St  SOS. 

3.  To  enable  the  plaintiff  to  maintain  this 
action.  It  must  appear  that  defendants  have 
committed,  or  are  about  to  commit,  some  un- 
lawful act,  which  will  interfere  with,  and 
injuriously  affect,  some  of  Its  legal  rights. 
We  advert  to  this  for  the  reason  that  coun- 
sel for  plaintiff  devotes  much  space  to  as- 
eaillnf;  this  association  as  one  whose  object 
Is  unlawful  because  In  restraint  of  trade. 
We  fall  to  see  wherein  It  is  subject  to  this 
cliarge;  but,  even  if  It  were,  this  would  not, 
of  itself,  ^ve  plaintiff  a  cause  of  aotlon. 

T^Sn.w.nalS — 71 


No  ease  can  be  found  In  wliidi  It  was  ever 
held  that,  at  comnMUi  law,  a  contract  or 
agreement  in  gesieml  restraint  of  trade  waa 
actionable  at  tbe  tnstance  of  third  parties, 
or  could  constitute  the  foundation  for  such 
an  action.  The  courts  sometimes  call  such 
oontracts  "unlawful"  or  'illegal,'*  but  In 
every  Instance  It  will  be  found  that  these 
terms  were  used  in  the  sense,  merely,  of 
*^tM"  or  '*nnenforceable"  as  between  tbe 
parties;  the  law  considering  the  disadvan- 
tage so  imposed  upon  the  contract  a  suffi- 
cient proteotloa  to  the  public.  Steamship  Go, 
V.  McGregor,  28  Q.  B.  Dtv.  008,  [1802]  Apik. 
Gas.  25. 

4.  What  one  man  may  lawfully  do  ^gly,  i 
two  or  more  may  lawfully  agree  to  do' 
Jointly.  The  number  who  unite  to  do  the 
act  caimot  diange  Its  character  from  lawful 
to  unlawful  The  gist  of  a  private  action 
for  the  wrongful  act  of  many  Is  not  the  com- 
bination or  conspiracy,  but  the  damage  done 
or  threatened  to  the  plaintiff  by  the  acts 
of  the  defendants.  If  the  act  be  nnlawfnlt 
the  combination  of  many  to  oc»nmlt  it  mi^ 
a^nravate  the  Injury,  but  cannot  change  the 
character  of  the  aot  In  a  few  cases  there 
may  be  some  loose  remain  apparently  to 
the  contrary,  but  they  evidently  have  thdr 
origin  In  a  confused  and  Inaccurate  Idea  of 
the  law  of  criminal  conspiracy,  and  in  fail- 
ing to  distinguish  between  an  unlawful  act 
and  a  criminal  one.  It  can  never  be  a  crime 
to  combine  to  commit  a  lavrful  act,  but  It 
may  be  a  crime  for  several  to  conspire  to 
commit  an  unlawful  act,  which.  If  done  by 
one  individual  alone,  although  unlawful, 
would  not  be  criminal  Hence,  the  tact  that 
the  defendants  associated  themselves  together 
to  do  the  act  complained  of  Is  wholly  Imma- 
terial in  this  case.  We  have  referred  to  thle 
for  the  reason  that  counsel  has  laid  great 
stress  upw  the  fact  of  the  combination  of 
a  large  number  of  persons,  as  If  that  of 
Itself,  rendered  their  conduct  actionable. 
Bowen  v.  Mathescm,  14  Allen,  499;  Steam- 
ship Co.  V.  McGregor,  23  Q.  B.  DIv.  698, 
[1892]  App.  Gas.  26;  Parker  v.  Huntington, 
2  Gray,  124;  Wellington  v.  Small,  S  Gush. 
146;  Payne  v.  Railway  Co.,  13  Lea,  607. 

5.  With  th^se  proposlticms  in  mind,  which 
bring  the  case  down  to  a  very  small  com- 
pass, we  come  to  another  proposition,  which 
Is  entirely  decisive  of  the  case.  It  is  per- 
fectly lawful  for  any  man  (unless  under  con- 
tract obligation,  or  unless  his  employment 
charges  him  with  snne  public  duty)  to  re- 
fuse to  work  for  or  to  deal  with  any  man 
or  class  of  men,  as  he  sees  fit  This  doo- 
trine  is  founded  upon  tbe  fimdamental  right 
of  every  man  to  conduct  his  ovm  business 
in  his  own  way,  sttbject  only  to  the  condi- 
tion that  he  does  not  interfere  with  the  le- 
gal rights  of  others.  And,  as  has  been  al- 
ready said,  the  right  which  one  man  may 
exercise  singly,  many,  after  consultation,  may 
agree  to  exercise  Jointly,  and  make  simal- 
taneouB  declaration  of  their  ohoioe.  TbSm 
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liaa  bem  repeatedly  held  as  to  associations 
cr  unions  of  woriEmen.  and  aasodationB  of 
men  In  other  occupations  or  lines  of  huslnesB 
must  be  governed  by  the  same  printdples. 
Summed  up.  and  stripped  of  all  extraneous 
natter,  this  Is  aU  that  defendants  have 
done,  or  threatened  to  do,  and  we  fall  to 
aee  anything  imlawful  or  actionable  In  It. 
Com.  T.  Hunt,  supra;  Garew  t.  Butberford, 
toe  Mass.  1;  Steamship  Oo.  T.  MeGregor, 
[1882]  App.  Oas.  2S. 
Order  rerersed,  and  Injunction  dissolTed. 

VANDBRBURaH,  J.»  alMent,  took  no  part; 

STATB  ex  rel.  CHILD^  Attoroey  General, 
T.  SCHOOL  DIST.  NO.  162  OF  BLUB 
EARTH  COUNTY. 

(Supreme  Court  of  Mionesota.  July  2D,  1893.) 

School  Distriot— Fb'bsuicftion — Lsoal  Obgah- 
is&Tio:i— Mbahiho  of  "OaaAXizsD." 

1.  The  proTlsion  of  Oen.  St  1878,  e.  80, 
%  1,  that  "evoT  school  district  shall  be  pre- 
«amed  to  have  been  legally  organised  when  it 
abaU  have  exercised  the  franchUeA  and  priv- 
ileges of  a  district  for  the  term  of  one  year." 
«Btabliahes  a  conclnsiTe  presumption  of  law  in 
the  nature  of  a  statute  of  limitation. 

2.  The  term'  "organized"  relates  to  the  es- 
tablishment or  formation  of  the  district,  and 
not  merely  to  the  action  of  the  ToCets  in  Meet- 
ing school  officers. 

(Syllabus  by  the  Ooort) 

Information  In  the  nntore  of  quo  warran- 
to, bronjfht  by  H.  W.  Cbllds,  attorn^  gen- 
eral, In  name  of  the  state,  against  school 
strict  No.  1^  countr  of  Blue  Barth. 
Quashed. 

H.  W.  Chllda,  Atty.  Gen.,  (Pfau  &  Young, 
of  counsel,)  for  relator.  Daniel  Buck  and 
Thoa.  Hngbes,  for  respondttit 

MITCHBLL,  J.  Information  In  the  nature 
of  quo  warranto  to  test  the  legal  existence 
of  the  respondent  as  a  school  district-  We 
do  not  find  it  necessary  to  follow  counsel 
In  their  discussion  of  the  question  of  the 
validity  of  the  action  of  the  board  of  county 
commissioners  In  establishing  the  district  or 
the  question  of  the  discretionary  power  of 
the  court  in  such  cases,  because,  In  our  Judg- 
ment, the  proceeding  was  barred  by  the 
statute.  The  county  commlsslonem  made 
Ma  order  on  May  7,  ISi^l,  assuming  to  estab- 
lish this  district  out  of  a  part  of  the  terrl- 
toiy  of  district  No.  110.  A  meeting  of  the 
voters  of  the  new  district  was  held  on  Sep- 
tember 17,  1891,  at  which  they  elected 
school  officers,  who  immediately  qualified 
and  entered  upon  the  duties  of  their  offices, 
and  it  appears  that  it  has  ever  since  that 
4ate  been  in  the  exercise  of  all  the  fran- 
chises and  privileges  of  a  school  district, 
flucb  as  hiring  tea(^erB,  providing  a  Bchool, 
buying  a  site  for  a  schoolhouse,  levying 
taxes,  contracting  debts  for  sdbool  purposes, 
drawing  public  school  money  from  the  state, 


eta  This  Information  was  not  filed  until 
January  30,  1896.  Oen.  St.  1^  o.  36,  I  1. 
provides  that  "every  school  district  shall  be 
presumed  to  have  been  legally  organised 
yrhm  It  shall  have  exercised  the  franchises 
and  privileges  of  a  district  for  the  term  of 
one  year."  We  think  this  must  be  construed 
as  establishing  a  conclusive  presumption  of 
law  In  the  nature  of  a  siatate  of  limitation. 
It  Is  true  the  statote  does  not  expressly  s^ 
that  the  presumption  shall  be  ooKflastve,  but 
this  is  implied  from  the  porpOM  irtilifli  It 
was  designed  to  effect 

It  is  a  matter  of  common  knowledge  that 
municipal  action  is  often  exceedingly  irreg- 
ular, although  taken  in  perfect  good  faith. 
If  these  municipalities  are  subject  to  be 
called  hito  court  to  defenu  their  original 
organization,  and  be  subject  to  dlsaolution, 
after  they  have  gone  on  raising  taxes,  buy- 
ing property,  contracting  debta,  and  exer- 
cising all  their  usual  franchises  for  years, 
the  mischief  ^nd  embarrassment  that  mi^t 
«isue  would  be  incalculable,  lliese  were 
the  evils  which  the  statute  was  designed  to 
prevent  by  providing  that,  after  a  school 
district  had  exercised  the  franchises  and 
privileges  of  a  district  for  one  year,  the 
legality  of  Its  OTganization  should  not  be 
questioned.  To  bold  that  the  presumption 
is  disputable,  and  merely  shifts  the  burden 
of  proof,  would  render  the  statote  of  very 
little  value.  Hie  suggestion  is  made  that 
the  presumption  applies  only  to  the  "orgaiii- 
catton,"  (that  Is,  the  action  of  voters  in 
electing  offlcera,  eta,)  as  distinguished  from 
the  "establishment,"  of  the  district  by  the 
board  of  county  commlsslonera  To  give  It 
this  otmstmctlon  would  also  render  the  stat- 
ute practically  nugatory.  The  words  "es- 
tablish." "create,"  **form,"  and  "organlae" 
are  evidently  used  Interchangeably,  and  as 
practically  synonymous.  The  word  "organ- 
ization" Is  clearly  used  In  the  sense  of  for- 
mation, and  includes  everything  necessary 
to  the  creation  of  the  district,  or  bringing 
it  Into  b^g.  Reference  is  made  to  cer- 
tain understandings  or  verbal  stipulations 
between  individual  voters  In  the  district,  or 
between  them  and  the  attorney  general,  that 
these  proceedings,  when  commenced,  mis^t 
be  deemed  instituted  as  of  an  earlier  date; 
but  it  Is  hardly  necessary  to  say  that  any 
such  understandings  between  todlvidoala 
could  not  bind  the  district  or  aifsct  its 
rights.   Information  quashed. 


UASON  T.  MINNBAPOUS  ST.  BY.  OO. 
(Supreme  Ooort  of  Mlnnewita.  Jnly  20.  1893.) 

Stkist  IUilwats  —  iHjnsT  to  Child  ik  Stbbr 
— Nboliobhcb— Qossnox  rOB  Joav. 
field,  OiMt  xtptm  the  evidenos  In  this  caas 

the  qnestions  of  negligence  and  oontributiKr 

negligence  should  have  been  sulmlttsd  to  ths 

lory. 

(Syllabns  by  the  Court) 
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Appeal  from  district  court,  Hennepin  coun- 
ty; Smith,  Jn^. 

Action  for  penonal  iBjtuieB  hy  D.  Lee 
Mason  against  the  Mlnneapolla  Street-Rail- 
way  Company.  Defendant  bad  judgment  by 
direction,  and  plaintiff  appeals.  Berersed. 

liarrabee  &  Oammona,  for  appellant 
Eoon,  Whelan  &  Bennett,  for  respondent. 

MITCHELL,  J.  Action  to  recorer  dam- 
ages for  personal  Injuries  to  plalntttTs  In- 
fant son.  caused  by  the  alleged  negligence 
of  defendant's  servants  In  operating  one  of 
Its  cars.  The  only  question  is  the  correct- 
ness of  the  action  of  the  trial  court  In  dis- 
missing the  case  when  plaintiff  rested. 

There  was  evidence  tending  to  prove  the 
following  facts:  A  train  consisting  of  a  mo- 
tor and  trailer  was  going  north  on  Nicollet 
avenue  at  the  rate  of  about  three  miles  an 
hour.  Wben  it  was  a  short  distance  north 
of  Twenty-Sixth  street,  plaintiff's  child,  a 
boy  aged  4  years  and  nearly  10  months, 
who  had  been  playing  on  the  sidewalk  quite 
a  little  distance  north  of  where  the  train  then 
was,  started  and  ran  out  into  the  street,  with 
his  hands  or  arms  extended  out  In  front  of 
him,  as  If  to  Intercept  the  approaching  cars, 
or,  as  expressed  by  some  of  the  witnesses,  "as 
If  he  was  going  to  catch  hold  of  something." 
Tixe  motoneer  stood  on  the  front  platform 
of  the  motor,  and,  so  far  as  appears,  was 
the  only  employe  on  the  oars  who  saw  the 
child  untU  after  the  aoddent  While  the 
child  was  still  from  12  to  17  feet  from  the 
track,  and  the  head  of  the  train  about  the 
same  distance  south  of  him,  the  motoneer, 
seeing  him,  both  "hollered"  and  motioned 
to  him  to  go  back.  In  view  of  the  dis- 
tance traversed  by  the  cars  after  this 
and  before  the  acddent,  It  would  seem 
that  the  child  must,  after  the  warning, 
have  somewhat  Blackened  his  pace,  but 
the  testimony  of  the  bystanders  is  that 
he  continued  to  mn.  In  the  same  attitude 
as  before,  until  he  reached  the  moving  cars, 
which  by  this  time  had  all  passed  that 
p(^t,  except  the  rear  of  the  hind  car;  the 
entire  length  of  the  two  oars  being  about 
52  feet  The  side  of  the  car  next  to  the 
child  was  closed  or  covered  by  a  screen  or 
netting  to  prevent  passengers  from  getting 
off  and  on  at  that  leade.  On  reaching  the 
cars,  athe  child  attempted  to  catch  hold  of 
this  netting  Just  In  front  of  the  hind  wheels 
of  the  rear  car,  and  In  doing  so  fell  or  was 
thrown  down  with  his  foot  across  the  rail, 
which  was  crushed  by  the  wheel  of  the  car. 
It  also  appeared  that  after  the  motoneer 
had  warned  the  (^d  he  left  his  brake, 
stepped  to  one  side,  and  turned  his  head,  as 
If  looking  back,  watching  the  child.  It  does 
not  appear  distinctly  how  long  the  motoneer 
continued  to  watch  the  child,  or  at  what 
exact  point  of  time  he  turned  and  applied 
the  brake  to  the  cars,  but  from  the  evldakoe 
the  Jozy  mlgbt  have  found  ttiat  be  did  not 


attempt  to  stop  the  cars  until  the  boy  was 
tnrown  down,  or  at  least  until  he  saw  that 
the  boy  was  In  the  act  of  laying  hold  of 
the  cars,  when  he  quickly  turned  aronnd 
and  appllM  the  brake,  n^'i  bwmffht  the  cars 
to  a  stop  within  a  dlatanoe  of  from  25  to 
60  feet  The  can  could  have  been  stopped  tai 
about  25  feet  by  the  application  of  the  brake, 
and.  In  case  of  necesdty,  in  4  or  6  feet  by 
reversing  the  curroit  of  electrld^.  We  do 
not  understand,  however,  that  It  Is  (dalmed 
Oiat  the  motoneer  was  negligent  in  not  stop- 
ping the  com  qul<^ly  raou^  aft^  he  ap* 
plied  the  brake,  but  the  contentlim  Is  thai, 
on  se^ng  a  dilld  of  this  tender  age  approadi- 
Ing  In  a  manner  jTiiii>*fftii>g  that  he  was  going 
to  attempt  to  take  hold  of  the  cars,  he 
ought  in  the  exercise  of  due  care,  to  have 
stopped  them  before  the  child  reached  them. 
To  determine  when  the  evidence  on  a  que» 
tlon  of  negllg^ce  makes  a  case  for  the  Jury 
is  not  always  an  easy  matter.  The  present 
case  is  very  near  the  Une,  but  after  a  good 
deal  of  conslderatlwi  of  the  matter,  and 
not  without  some  hesitation,  tb.B  majority  of 
the  rourt  hSTe  arrived  at  the  conclusion  that 
the  question  of  the  motoneer's  negilgeuoa 
should  hare  been  submitted  to  the  jury,  aiid 
for  the  following  reasons:  Tbey  think  that 
the  Jury  might  have  found  from  the  evldoioe 
that  the  motoneer  had  good  reason  to  ap- 
prehend  that  notwithstanding  tiie  wamli^, 
the  child  was  going  to  attempt  to  lay  hold 
of  the  car,  and,  U  so.  that  it  was  a  ta\r 
question  for  the  Jury  whether  or  not  1a 
view  of  his  Tery  tender  age,  reasonsble  oare 
required  the  motoneer  to  stop  tiie  cars  be- 
fore the  clilld  approached  near  enough  to 
do  80.  We  are  also  of  opinion  that  In  view 
of  the  child's  yontti,  the  qnestl<m  whether 
he  was  gnllty  at  oontrlbutory  n^igoioe 
wai  also  ona  for  the  jaiy,  Ordn  nrerssd. 


hunnesot  t.  offt  of  at.  PATTL  et  aL 

(SttptenM  Gonrt  of  SOnnesota.  July  30,  18BB,) 

JooeHBST  ron  Hqkioipal  Assssncsim  —Valid- 
ITT — Eiirsi.aaiaii* —  Bsoovsnv  or  LmassT— 
PuacKABs  or  FaorsaTT  bt  Burs  —  XJutmA. 

Vims. 

1.  Jadgments  for  assessments  for  local  tm* 
provements  ander  the  charter  of  the  city  of  St 
Panl  stand  apon  the  B&me  footing  generally  ss 
other  iadcments  of  the  district  ooort.  and  are 
valid  if  uie  court  had  jurisdiction  of  the  snb- 
Ject-matter  of  the  assessment  and  of  the  per- 
son of  the  owner  of  the  propOTty;  and  all  mat- 
ters which  ml^  have  Sera  interposed  as  <d>- 
Jeedons  to  tbs  QpUeatktn  for  JudvBsnt  are  m 
adjndioata. 

2.  Sach  a  Judgment  cannot  be  knpeai^ed 
In  a  collateral  aefion  by  showing  ddiors  the 
record  that  the  deik  entered  the  Jadgment  In 
the  records  of  the  court  iKthout  dtreetlon  or 
anthorirt  from  the  oourt 

8.  Tiie  provision  of  tiie  dty  diarter  anthor- 
Iclng  the  recovery  of  12  per  cent  interest  en  all 
assesflments  not  paid  within  30  days  after  pub- 
Boaitlon  of  notice  by  the  dty  treasurer  that  ho 
has  received  Ql6  warrant  for  collection  Is  valid. 

4.  nie  objection  that  an  SKeooted  pnrdisss 
of  prupsrtj  by  a  nattosal  bank  was  ■liim  viras 
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can  only  be  nrged  hj  the _goTerDmCTt  of  the 
United  States.  Bank  t.  HanMKi.  21  N.  W. 
R^  840,  33  Minn.  40,  followed. 

(Srllatnu  hy  the  Court) 

Appeal  from  district  court;  Ramsey 
coimty;  ^llls,  Judge. 

Action  by  Da^  J.  Henncssy  against  the 
city  of  St.  PmiI  and  otiien.  Judgment,  from 
wbldi  plaintiff  appeals.  Affirmed. 

Edmund  S.  Durment.  for  appelant  Davis, 
KuUo^  &  SeTerance,  for  respondents. 

MITCHELL,  J.  This  Is  the  ordinary  stat- 
utory action  to  determine  an  adverse  daim 
to  real  estate.  The  claim  set  up  In  the  an- 
swers Is  under  a  sale  of  the  property  under 
a  Judgment  in  favor  of  the  defendant  city 
against  the  land  for  an  ajwessment  for  bene- 
flta  from  laying  out  and  opening  an  alley 
contiguous  to  the  property.  In  his  reply 
the  plaintiff  assails  botli  the  Judgment  and 
the  sale  under  It  The  consideration  of  the 
case  Is  much  simplified  from  the  fact  that 
the  attatk  on  the  Judgment  Is  collateral,  and 
hence  can  only  succeed  on  the  ground  that 
the  court  rendering  the  Judgment  was  with- 
out Jurisdiction  of  the  subject-matter  or  of 
Uie  plaintiff,  the  owner  of  the  land.  The  as- 
sessment was  made  In  1885,  and  Judgment 
for  the  amount  in  favor  of  the  dty  rendered 
In  February,  18S6.  In  September,  1886,  the 
plaintiff  applied  to  the  court  to  have  the 
Judgment  vacated,  and  for  leave  to  file  ob- 
jections to  the  city's  application  for  Judg- 
ment, which  leave  was  granted.  Die  plain- 
tiff thereupon  appeared  and  filed  his  ob- 
jections. In  September,  1888,  Judgment  was 
again  entered  in  favor  erf  the  city,  reciting, 
among  other  things,  that  plaintiff's  objec- 
tions to  the  entry  of  Judgment  bad  been 
overraled,  and  adjudging  that  the  dty  have 
Judfnuent  against  the  proper^  for  the 
amount  of  the  assessment,  Interest,  and 
costs.  It  was  on  this  Judgm^t  that  the 
property  was  sold  and  bid  In  by  the  city, 
which  subsequently  aadgned  the  certificate 
of  sale  to  one  Bigelow,  who  In  turn  assigned 
It  to  the  defendant  bank.  It  Is  not  ques- 
tioned—In  fact,  it  was  admitted  on  the  trial 
—that  the  court  had  Jurisdlcticn  to  enter 
the  first  Judgment,  so  that,  however  erro- 
neous, It  was  valid.  This  being  so,  it  is  Im- 
pctsslble  for  us  to  understand  how  the  court 
lost  JurlsdlcUcHi  to  render  the  second  Judg- 
ment. Counsel  claims  that  it  was  In  an  In- 
dependent proceeding.  If  he  means  by  this 
thut  there  were  two  different  and  separate 
proceedings  Instituted  to  obtain  Judgment 
for  this  assessment,  the  record  refutes  the 
claim,  fcH*  It  Is  apparent  that  there  was  but 
one.  If,  on  the  otiber  hand,  he  means  that,  by 
the  action  of  the  court  reopening  the  case 
and  allowing  plaintiff  to  come  In  and  de- 
feud,  all  proceedings  had  In  the  matter  prior 
to  Judgment,  such  as  filing  the  assessment 
warrant  and  treasurer's  report,  and  giving 
notice  of  the  application  for  Judgment,  were 
set  aside,  and  had  to  be  repeated,  coonsd  Is 


dearly  mistaken  in  his  view  of  the  law.  As 
well  might  It  be  claimed  that,  where  & 
party,  after  de&olt  in  a  civfl  action.  Is  al- 
lowed to  come  In  and  answer,  th»  plaintiff 
has  to  commence  the  action  over  again  by 
service  of  the  summcms. 

It  Is  further  claimed  that  the  order  re- 
ferred to  did  not  vacate  the  first  Judgment, 
and  therefore  the  court  had  no  Jurisdiction 
to  render  the  second.  Assuming  counsel's 
premise  to  be  true,  the  entry  of  a  secood 
Judgment  would  be  at  most  a  mere  Irrego- 
larity. 

It  Is  further  claimed  that  the  court  erred 
in  refusing  to  allow  plaintiff  to  prove  debws 
the  record  that  the  court  never  had  over- 
ruled bis  objections  or  rendered  jadgment, 
but  that  the  clerk  entered  Jndgm^t  without 
any  order  or  anthmltf  from  the  court.  Very 
dearly  the  Judgment  could  not  be  impeached 
and  contradicted  In  this  collateral  manner. 
In  any  collateral  proceeding  it  must  be  coo- 
dudvely  presumed  that  every  entry  made  la 
the  records  of  the  court  is  a  statement  of 
the  action  of  the  court,  and  was  made  by  Its 
direction  and  auth(Hity.  11  the  facts  were 
as  plaintiff  asserts,  hla  remedy  was  by 
motion  In  the  original  proceedings  to  have 
the  record  corrected.  Plaintiff  appears  to 
misapprehend  the  footing  jipon  which  Judg- 
ments for  assessments  for  local  Improve- 
ments under  the  dty  charter  stand,  and  to  I 
have  mistaken  his  remedy.  These  ^dg- 
ments  stand  upon  the  same  footing  as  any 
other  Judgments  of  the  district  court,  wttb 
such  cUsUnctions  only  as  are  created  by  the 
statute,  and  when  It  appears  that  the  court 
had  Jurisdiction  of  the  subject-matter  of  the 
assessment,  and  had  acquired  Jurisdiction  of 
the  person  of  the  owner  dther  by  the  con- 
structive notice  prescribed  by  the  charter  or 
by  his  voluntary  appearance  In  the  pro- 
oeedings,  tba  Judgment  Is  valid,  and  any  de- 
fense which  the  landowner  has  against  the  I 
assessment  on  account  of  errors  or  irregu-  I 
laritlea  in  making  the  same  or  In  the  pro- 
ceeding upon  which  It  Is  based  la  res  ad- 
Judtcata.  Dousman  v.  City  ot  St.  PauL  23 
Minn.  394;  Albrecht  v.  City  of  St.  Paul. 
47  Minn.  531.  60  N.  W.  Rep.  608. 

Exception  Is  taken  to  the  validity  of  the 
provision  of  the  dty  charter  which  provWns 
for  the  recovery  of  12  per  cent.  Interest 
on  assessmonta  for  b^efits  remaining  un- 
paid 30  dayi  after  publication  of  notice  by 
the  city  treasurer  that  he  has  received  the  j 
warrant  for  collection,  while  It  provides  for  i 
the  payment  of  only  7  per  cent.  Interest  to 
those  to  whom  damages  are  awarded.  It 
Is  claimed  that  In  this  way  the  dty  is  per- 
mltted  to  collect  from  the  property  ben-^ 
fited  an  amount  In  excess  of  the  cost  of  the 
Improvement.  Tliere  Is  nothing  In  this  pole: 
The  damages  awai"ded  to  those  whose  pr-i- 
erty  Is  taken  may  be,  and  usually  Is,  only  a 
part  of  the  cost  of  the  Improvem«kt. 
Interest  allowed  on  ddlnquent  assessmen'J 
for  benefits  may  be  Intended  In  part  to 
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Imbnrae  tbe  city  for  tbe  expense  of  enfor- 
cing tb^  collection  and  In  part  as  a  penal^ 
to  insure  prompt  payment.  Whether  de- 
Blgned  to  effect  either  or  both  of  these  pur- 
poses, we  see  nothing  in  the  proviidon  in 
omfllct  with  section  1,  art  9,  of  Oie  eon- 
atltntlon. 

The  last  i>olnt  made  Is  that  the  defendant 
bank,  being  a  national  bank,  had  no  author- 
ity to  purchase  this  certificate.  It  is  well 
settled  that  no  one  but  the  govemment  can 
raise  this  question,  (Bank  t.  Hanson,  S3 
Minn.  40,  21  N.  W.  Rep.  840;  Bank 
Matthews,  98  U,  S.  fi21;  Bank  v.  Whitney, 
103  U.  S.  99;  Fortler  r.  Bank,  112  U.  S. 
451.  6  Sup.  Gt  Rep.  234;)  and,  even  If  the 
rule  were  otherwise,  the  fact  that  the  as- 
signment of  the  bank  might  be  void  would 
not  entitle  plaintiff  to  any  relief,  for,  If  the 
title  to  the  certificate  Is  not  In  the  bank,  it 
must  still  be  In  Its  assignor,  Blgelow. 

Order  affirmed. 


OROSWBIfli  V.  BBNTON  et  aL 
(Supreme  Court*  of  WnneiotB.  July  21,  1893.) 

TUATIOX— FaTMISTT  or  DSLIXQltBItT  TaZKS— BXr 

TixooisHHSNT  or  LinT — Statotbs— CoHsraoo* 

TIOS. 

L  When  taxes  upon  real  property  are 
merely  detioanent,  snd  do  Judgment  has  beea 
obtained  agiunst  the  same,  and  no  sale  has 
been  made,  payment  of  the  amonnt  certified  by 
the  couDty  Boditor  to  he  due  and  delinquent 
for  taxes  aod  tax  liens  to  the  county  treasurer 
will  not  have  the  effect  of  dischari^ng  the  land 
from  all  taxes,  in  case  of  a  failure,  throi^h  a 
mistake  of  the  auditor,  to  pay  all  that  Is 
actually  doe. 

2.  The  facts  la  the  ease  ffistlnx nlshed  from 
^se  considered  In  Forrest  t.  Henry,  23  N. 
W.  Kep.  &18,  33  Minn.  434. 

3.  The  title  and  the  Tarioas  prori^ons  of 
Gtax.  Laws  1881,  c.  135,  clearly  indicate  that 
it  applied  to  all  lands  which  had  become  de- 
lloquent  for  nonpayment  of  taxes  prior  to  the 
year  1879.  and  not  solely  to  lands  which  had 
been  forfeited  to  the  state  prior  to  tiiat  year. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  ^nnepln  ooon- 
ty;  Hicks,  Judge. 

Ejectment  by  Elizabeth  B.  Oroswell  against 
CSirlstlna  H.  Benton  and  others.  Def^d- 
ants  had  Judgment,  and  from  an  order 
srantlng  a  new  trial  the^  appeaL  Rerened. 

Benton,  Roberts  &  Brown  and  Frank 
Healy,  for  appdlants.  Howe  Paige,  for  re- 
flpondent. 

COLLINS,  J.  Tht^  was  an  action  In  eject- 
ment, In  which  tbe  defendants  had  a  ver- 
dict. The  present  appeal  is  ^m  an  order 
granting  a  new  trial  because  the  court  below 
was  of  the  opinion  that  it  erred  when  char- 
ging the  Jury.  The  plaintiff  was  the  owner 
of  the  property,  unless  her  title  had  been 
divested  in  proceedings  under  Oen.  Laws 
1881,  c.  135,— the  act  to  enforce  the  payment 
of  taxes  which  became  delinquent  in  and 
prior  to  1S79;  and  the  regularity  of  the  sale 
ot  the  premlaea  to  defendants'  predecessor 


in  Interest  under  ttiat  act  la  not  questioned, 
except  as  will  appear  from  the  following 
statemrat:  The  tax  for  the  year  1875 
against  tbe  propwty  became  delinquent  Jnne 
1,  1876,  at  which  time,  under  the  law,  the 
county  treasurer  returned  the  tax  lists  to 
the  auditor.  For  some  reason  the  latter 
officer  took  no  forthw  steps  tending  to  en- 
force the  collection  of  this  tax  until  Septem- 
ber, 1881,  when  he  placed  the  property  on 
the  list  provided  for  In  section  1  of  the  act 
of  1881,  as  d^lnquent  for  the  year  1875,  and 
sale  was  had,  as  before  stated.  It  appeared 
from  the  testimony  that  on  June  14,  1877, 
plaintiff,  by  her  agent,  applied  to  the  county 
auditor  for  a  statement  of  all  taxes  upon 
this  and  othw  lands.  A  statement  was  de- 
livered by  the  auditor,  In  which  he  certifled 
that  a  certain  sum  was  the  amount  of  taxes 
delinquent  on  theVact  In  question  "for  the 
yean  specified."  The  blank  space  In  which 
the  year  or  yean  ihoiild  have  been  designat- 
ed was  not  filled,  however,  so  that  it  did 
not  appear  for  what  year  or  yean  tha  de- 
linquency listed,  ^le  Bom  qtedfied  was 
paid  In  the  belief  that  It  covwed  sU  delin- 
quent taxes  up<n  tbe  land,  the  treasurer 
receipting  thentoc  upon  the  auditor's  state* 
ment  or  certlflcatb  The  fact  wu  that  the 
tax  befwe  muttoned  as  de^qnent  tm  ttie 
year  1875  was  not  Indnded,  and  idalntlS 
only  paid  the  unoont  then  due  as  the  de- 
linquent tax  for  the  year  1878. 

It  la  asserted  by  reqjMident's  counsel  that 
no  real  distinction  can  be  pointed  out  be- 
tween the  case  at  bar  and  that  of  Forraat 
T.  Heniy,  83  Htam.  434,  23  N.  W.  Bep.  848. 
There  the  land  had  be«i  bid  hi  the  state 
at  tbe  aale  In  1876.  The  owner,  wishing  to 
redeem,  aptdled.  as  required  by  Oie  sttftnt^ 
to  the  auditor,  for  a  statHOOtt  or  outlflcate 
of  llw  amonnt  necessaiy  to  be  paid  in  re- 
demptiOQ.  It  was  made  the  duty  tbe  an- 
dltmr  to  furnish  such  statnnent  or  cortUtcate 
on  application,  and  the  statute  provided 
In  ordw  to  redeem  It  waa  neoea- 
sary  to  pay.  not  only  the  amount  for  which 
tbe  hud  waa  bid  tat,  but  also  all  subsequent 
taxes,  penalties  and  IntCTeat,  tiila  amount 
constituting  one  <»rtaln  and  indivialble 
dalm  of  the  state  against  the  land.  JPvae- 
nldied  with  flie  auditor's  statonent  or  cer^ 
tiflcate,  the  owner  had  tha  right  to  redeem 
by  paying  the  amount  qraclfled  to  the  couo- 
ty  treasurer.  The  statute  npreesly  provid- 
ed that,  "If  the  amount  so  paid  toe  tbe  pur^ 
pose  of  redemption  be  less  than  tbe  amount 
required  by  law,  It  shall  not  invalidate  such 
redemption,  but  the  auditor  shall  be  liable 
for  the  deficiency  to  the  person  entitled 
thereto."  VbAvt  these  facts,  and  because  of 
tbese  statutory  provisions,  the  court  held 
that  when  a  party  had  redeemed  by  paying 
the  amount  thus  certified  to  by  title  auditor 
the  redemption  was  valid,  notwithstanding 
the  amount  so  paid  was,  by  reason  of  the 
auditor's  mistake,  less  than  that  actually  re- 
quired by  law.  In  the  case  at  bar  tbe  land 
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had  never  been  sold  for  taxes.  Xhey  were 
Btmidy  ddluqoent  when  the  application  was 
made  to  the  audltcHr,  There  was  nothing 
from  which  to  redeem,  and  what  the  owner 
desired  to  do,  and  the  only  thing  she  could 
do,  was  to  pay  the  taxes,  not  to  make  re- 
demption. When  lands  have  become  dells- 
qoent  for  nonpayment  of  taxes,  and  the  lists 
hare  been  returned  to  the  auditor  by  the 
treasnrw,  and  a  party  desires  to  pay  the 
tans,  it  Is  im^ed,  at  leas^  from  ttie  pro- 
visions of  Gen.  St  1878.  c.  11,  I  69,  that  he 
must  obtain  a  statemoit  of  the  amount  of 
the  delinquency,  Including  penalttes  and  ln> 
torest,  ftom  the  auditor,  and  then  pay  to  the 
treasurer.  But  there  Is  no  proTlsl<m  of  Ihe 
statute  which  authorises  or  reqnlres  the 
aodltor  to  certify  generally  that  there  are 
no  dellnquirait  taxes  or  ^px.  liens  tm  the 
pn^wr^,  or  that  dt^quent  taxes  or  tax 
liens  exist  for  certain  years  raly,  or  that 
gives  any  effect  to  a  certificate  (tf  sudi  a 
nature.  There  \b  such  a  provision  when  the 
lands  have  hem  atM,  as  was  the  case  In 
Forrest  v.  Heniy,  snd  the  cases  of  a  redemp- 
tion of  land  ftom  a  sali^  and  the  payment 
ot  a  deUnquoit  tax  when  the  land  has  not 
been  sold,  are  wtlrely  different  In  the  <me 
case  the  amount  for  which  the  land  has 
been  sOId,  to  the  state  or  to  an  Individual, 
with  Intwest,  and  all  subsequent  taxes,  pen- 
alties, and  Interest  Is  an  rati  re  claim,  un- 
der tiie  statute,  all  of  which  must  be  paid, 
as  a  cmdltlon  of  redemption,  while  In  a  case 
where  there  has  been  no  sale  a  party  may 
pay  the  tax  for  any  one  year  wlUiont  refer- 
ence to  what  may  be  dae  for  other  years. 
If  the  red^ptlon  Is  not  made  effectual, 
^ther  by  payment  of  all  flmt  Is  actually 
due,  or  by  a  payment  which,  because  of  the 
statute,  is  equivalent  to  the  payment  of  all 
that  Is  due,  the  rl^t  to  redeem  may  be 
lost,  while  In  a  case  where  the  taxes  are 
simply  ddlnquent  the  land  cannot  he  sold 
without  proceedings  to  obtain  judgmmt 
against  tt,  of  which  the  owner  will  have 
the  notice  provided  by  statntei 

To  hold  that  the  payment  made  In  1877 
by  plaintKrs  agent  amomited  to  payment 
of  all  taxes  then  due,  in  the  absence  of  a 
statute  similar  to  that  pertaining  to  redemi>- 
tion  from  sales,  and  passed  upon  In  the  ac- 
tion referred  to,  would  lead  to  most  serious 
results.  Should  an  auditor  erroneously  in- 
form a  party  that  there  were  no  delinquent 
taxes  against  his  land,  or  should  a  treas- 
urer, by  mistake,  inform  one  that  there  were 
no  taxes  assessed  against  his  property  for 
the  current  year,  and  reliance  be  placed 
upon  this  Information,  In  utter  disregard 
of  future  proceedings  to  enforce  the  collec- 
tion of  taxes  through  judgment  and  sale, 
no  Judgment  could  be  obtained,  and  no 
sale  had,  whl<di  would  not  be  open  to  at- 
tack, and  liable  to  be  avoided,  by  means 
of  oral  testimony  as  to  what  Inquiries  were 
made  of  the  officials,  and  what  answers 
th^  gave.  This  would  be  the  inevitable  re* 


suit  of  such  a  holding,  and,  Aould  we  fol- 
low the  cases  cited  by  reqmndenfs  counsel, 
we  could  not  stop  short  of  It  Whwe  Judg- 
ment  has  been  obtained  and  sale  made  In 
proceedings  to  enforce  the  ooUectloa  of 
taxes,  the  statute  points  out  with  nactness 
the  duty  of  the  party  desiring  to  redeem, 
and  prescribes  the  force  and  effect  of  a 
payment  made  by  him  upon  the  auditor's 
statemoit  as  to  the  mtire  mm  du&  It  pro- 
vides that  mistakes  oC  the  auditor  shaH  mot 
operate  to  the  injury  of  &e  redempttoha. 
"Not  so  when  the  act  of  the  party  is  pay- 
ment, mw&y,  and  not  redemption,  and  hwe- 
In  lies  the  distinction  between  this  case  and 
that  ot  Forrest  r.  Semj-  Tha  validity  of 
tax  sales  cannot  be  ^aced  at  the  merer 
of  any  one  who  \ij  design,  or  tbrongh  htmest 
mistake,  testifies  that  at  s«ne  date  after  the 
taxes  became  d^lnquent,  and  while  they 
were  delinquent  mer^,  he  inquired  of  the 
andltm,  and  was  infozmed  that  there  wm 
no  dellnqueat  taxes  against  his  land,  in  the' 
absence  of  a  statute  to  that  ettect  Notice 
must  be  taken  of  subsequent  statutory  pro- 
ceedings. With  this  view  of  the  effect  of 
the  law  of  the  case,  Oiere  was  no  error  in 
ttie  diarge  ct  the  court,  prejudicial  to  the 
philntlff. 

There  Is  noUiIng  In  the  omtoitloa  of  re- 
8pond«it's  couns^  that  the  act  of  18S1  re- 
lated only  to  lands  whldi  had  hem  forfeited 
to  the  state.  Its  title  and  Its  various  pro- 
visions clearly  Indicate  that  it  had  a  broader 
scope.  It  was  an  act  to  aOorce  the  pay- 
ment of  taxes  which  became  delinquent 
prior  to  the  year  1879. 

Nor  is  there  any  merit  In  the  claim  that 
defendants'  ancestor  waived  his  ri^t  and 
the  ri£^t  of  hlB  heirs,  to  assert  against  this 
plaintiff  the  tax  tlUe  derived  hi  1881  by 
giving  notice  in  1887  to  redeem  from  the 
sale  made  in  1883.  and  that  sndi  sale  was 
redeemed  from.  It  Is  suffldent  to  say,  in 
respect  to  the  offer  to- show  what  transpired 
In  1887  as  to  the  notice  to  redeem,  and  tha 
alleged  redemptltm,  that  plaintiff  did  not 
offer  to  show  that  notice  was  served  upon 
or  addressed  to  her,  or  that  she  had  any- 
thing to  do  with  the  redemption  said  to 
have  been  madeu  Order  reversed. 

VANDBBBUBOH,  X.  did  not  take  part 


JONES  et  al.  V*  SWANK. 
(Sapreme  Court  of  Minnesota.  July  21,  1893.> 

COUHTBROLAIM — DaMAOB  TO  F&OPaBTT  ATTltaaD 

IK  Sorr— Chanob  of  Venus. 
1.  Iq  an  action  for  the  value  of  goods, 
wares,  and  mercbaadiM  sold  and  ddlvered,  and 
for  flerrices  rendered  and  labor  purftHrmed,  s 
caiue  of  action  In  defendant  and  against  plain- 
tiffs for  wiilfnlly,  maliclonsly,  and  with  In- 
joriouB  intent  causing  tiie*  property  of  the  for- 
mer to  be  Beized,  in  valne  greatly  in  excess  «f 
the  amoant  claimed  to  be  due,  in  attachment 
proceedines  instituted  upon  the  claimi  and 
eaoses  of  action  set  forth  in  the  complaint  in 
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the  preautt  ftctioD.  and  ftlao  for  the  neglect 
and  mi«UBe  of  Mie  attached  propertr  with  such 
Intent,  Ib  not  a  defense  hj  vear  of  counterclaim. 

2.  Defendant's  motion  for  a  chani^e  of 
place  of  trial  to  Hie  county  in  which  be  resided 
at  the  commencement  of  the  action  may  be  de- 
nied on  the  ground  that  the  conTenience  of  wit- 
neues  and  ue  endi  of  justice  will  be  promoted 
by  each  deniaL 
(^llabna  by  the  Goort.) 

Appeal  from  district  coort,  Wadena  coun- 
ty; Holland,  Judge. 

Action  by  David  B.  Jones  and  William  R. 
Baumbach  against  Darld  Swank.  Plaintiffs 
had  Jodgment,  and  defendant  appeals.  Af- 
firm^. 

T.  K.  Palmer,  for  appellant  Goppemoll 
ft  Wilson,  for  respondenta. 

COLLINS,  J.  This  was  an  action  for  the 
value  of  goods,  wares,  and  merchandise  sold 
and  delivered,  and  for  s^rvlcos  rendered  and 
labor  performed.  As  a  second  defense,  by 
-way  of  connterdalm,  the  answer  alleged  that 
prior  to  the  commencement  of  this  action 
plaintiffs  caused  proceedings  in  attachment 
to  be  instituted  upon  the  claims  and  causes 
of  action  set  forth  in  the  complaint,  and  will- 
tuJ]j,  malldotisly,  and  with  Intent  to  Injure 
defoidant  caused  his  pnxperty  to  be  seized 
and  levied  upon,  greatly  In  excess  In  value 
of  the  amount  demanded  in  the  summons, 
and  deprived  defendant  of  the  use  of  said 
property  for  a  certain  period  of  time;  and, 
further,  that  In  snch  proceedings  plaintiffs, 
with  said  intent,  misused  and  neglected  said 
attached  property.  The  value  of  the  use  of 
tiie  prc^erty,  and  the  decrease  in  valne  of 
moh  as  was  misused  and  neglected,  was 
averred,  and  for  the  sum  total  defendant 
counterclaimed.  A  demurrer  to  the  second 
defense  or  counterclaim  was  Interposed,  and 
by  the  court  below  sustained.  It  is  apparent 
from  the  above  statement  that  the  cause  or 
causes  of  action  set  up  In  the  answer  did 
not  arise  ont  of  the  contracts  or  transactions 
alleged  in  the  complaint  as  the  foundation 
of  plaintiffs*  claims,  nor  were  they  connected 
with  the  subject  of  the  action.  The  defend- 
ant's right  to  recover  damages  for  an  abuse 
of  the  writ  of  attachment  arose.  If  at  all,  out 
of  plaintiffs'  attempt  to  secure  and  collect 
the  amount  of  their  claims  through  attach- 
ment proceedings,  and  in  no  way  were  these 
proceedings  connected  with  the  subject  of 
the  action.  The  facts  upon  which  defendant 
rested  his  alleged  counterclaim  arose  subse- 
quent to,  and  were  wholly  Independent  of, 
those  set  forth  in  the  complaint,  and  had  no 
connection  with  them.  See  Schmidt  v.  Bii^- 
CTbacta.  29  Minn.  122,  12  N.  W,  Rep.  349. 
rrhe  court  below  ruled  correctly  wbea  bob- 
tainlng  plaintiffs'  demurrer. 

There  is  room  for  diversity  of  opinion  on 
the  question  of  practice  raised  by  the  2d 
Sd,  and  4th  specifications  of  error.  By 
St  1S78,  c.  66,  {  49,  It  is  provided  that 
actions  of  the  nature  of  that  at  bar  diall 
lie  tried  In  the  county  In  which  the  defend- 


ant dun  reside  at  ttie  time  of  Iheir  com- 
mencement The  method  of  removing  ao- 
ticms  instituted  elsewhere  Is  pointed  out  in 
section  51.  Bnt  Uie  right  to  have  the  causa 
tried  In  the  county  of  defendant's  residence 
Is  a  ouaUfled  <me,  for  the  power  of  the  conrk 
to  change  the  place  of  trial  for  the  oonven- 
lence  of  witnesses  and  for  other  causes 
specified  in  the  statute  la  undisputed.  So 
the  question  is  whether  the  defendant  has 
the  absolute  right.  In  the  first  instance,  and 
without  regard  to  any  other  consideration, 
to  have  the  action  transferred  to  the  county 
In  which  he  resides,  or  can  his  motion  for 
such  transfer  be  met  and  resisted  by  a  mo- 
tion to  retain  It  for  trial  in  the  county  orig^ 
Inally  named  in  the  summons,  or,  for  that 
matter,  to  send  It  to  a  county  other  than 
that  in  which  It  was  brought  or  the  one  In 
which  defendant  resides,  for  the  reasons 
mentioned  in  the  second  subdivision  of  8e> 
tion  51?  Attention  has  been  called  by  coun- 
sel to  declEdons  of  the  courts  of  last  resort 
upon  both  sides  of  this  question,  and  we  ai« 
well  aware  of  the  difference  of  opinion  ex- 
isting among  the  Judges  of  the  district  court 
within  this  Jurisdiction.  The  writer,  when 
serving  upon  the  district  bench,  following 
the  rulings  of  his  predecessor,  always  changed 
the  place  of  trial,  upon  proper  showing,  to 
the  county  In  which  the  defendant  resided, 
but  without  prejudice  to  the  plaintiff's  right 
to  move  the  court  to  again  transfer  the 
cause  for  trial  U  good  grounds  existed  for 
such  a  motion;  and  In  one  Instance  this 
method  of  procedure  led  to  the  presentation 
of  two  motions  In  tiie  same  action,— the  first 
to  change  the  place  of  trial  from  the  county 
named  in  the  summons  to  that  In  wfait^ 
the  defendant  resided,  both  counties  being 
in  the  same  Judicial  district,  which  motion 
was  granted;  and  the  second  to  return  the 
action  for  trial  to  the  county  first  mentioned, 
that  the  witnesses  might  be  convenlenced, 
and  the  ends  of  Justice  promoted.  This  same 
condition  might  exist  in  every  Judicial  dis- 
trict In  this  state  save  one,  and  seems  quite 
absurd.  We  brieve  that  no  good  reason  ex- 
ists for  holding  that  a  defendant's  motion 
for  change  of  place  of  trial  to  the  county 
In  which  he  resides  cannot  be  met  and  op- 
posed by  counter  affidavits,  or  considered 
with  a  motion  to  retain  the  cause  in  the 
county  in  which  It  has  been  brought,  or  to- 
transfer  it  for  trial  to  some  third  county.  If 
it  be  made  to  appear  that  the  convenience 
of  witnesses  and  the  ends  of  Justice  will  be 
promoted  by  such  a  course.  As  has  been 
said  in  one  of  the  Wisconsin  cases  hereinafter 
cited,  the  statute  contains  no  words  expressly 
limiting  the  court  to  an  Investigation  of  the 
facts  stated  In  snpport  of  a  motion  made^ 
under  one  clause,  or  prohibiting  it  from 
receiving  counter  affidavits,  or  listening  at 
the  same  time  to  an  opposing  motion,  made 
under  some  other  clause.  This  mode  of  pro- 
cedure will  avoid  the  absurdity  before  men- 
tioned, and  prev«it  a  multiplicity  of  me- 
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t^ozML  Am  before  stated,  the  courts  are  at 
variance  on  tbe  subject  Sustaining  our 
views,  we  cite  Jenkins  v.  Stage  Co.,  22  OaL 
S38;  HaU  T.  Railway  Co..  49  CaL  454;  Couil- 
lard  T.  Johnson,  24  Wia  533;  Bonnell  v. 
Esteily,  30  Wla.  A  later  case,  Melners 
V.  Loeb,  64  Wis.  343,  25  N.  W.  Rep.  216,  is 
based  upon  a  statute  unlike  that  ccmtidered 
In  tibe  earlier  cases.  Jodgment  affirmed. 


PAYNE  V.  LOAN  &  GUARANTY  CO.  OF 

CONNECTICUT. 
<SapTeme  Court  of  Minnesota.   July  21,  1893.) 

EqOITT— CiNCaLlNQ  MOBTOAGE— BVIDBSCM. 

1.  Where  a  mortgagee,  without  proper  ei- 
enee,  refuses  to  pay  over  to  a  mortgagor  the 
fidl  amount  of  t&e  lo^n  agreed  upon,  an  action 
can  be  maintained  by  the  latter  to  cancel  the 
note  evidenclDR  the  debt,  and  to  satis^  and 
disdiarge  the  mortgage  of  record,  proper  terms 
being  imposed  by  the  court  in  its  decree  as  to 
a  repayment  of  that  portion  of  the  amount  of 
the  loan  which  had  been  received  by  the  mort- 
gagor. 

2.  Various  rulings  of  ttxe  trial  court  ex- 
cluding testimony  offered  by  the  defendant's 
counsel  considered  and  disposed  of. 

(Syllabus  by  the  Court) 

Appeal  from  district  oonrt,  Medcer  county; 
VvwerB,  Judge. 

Action  tfjr  Ada  A.  Payne  against  the  Loan 
&  Guaranty  Company  of  Connecticnt  to  can- 
cel a  mortgage  and  note.  Plaintiff  had  Judg- 
ment, and  defendant  appeals.  Affirmed. 

A.  Humphreys,  (Keith,  Erans,  Thompson 
ft  Fairchild,  of  counsel,)  for  appellant.  B.  A. 
Campbell,  for  respondent 

COLLINS,  J.  A  good  cause  of  action  was 
stated  In  the  complaint  herein,  and  the  re- 
lief demanded  was  perfectly  proper.  The  ob- 
jections made  by  defendant's  counsel  upon 
the  trial  really  smounted  to  a  claim  that 
upon  the  allegations  found  In  the  pleading, 
plalntiCC  was  not  entitled  to  the  relief  de- 
manded, which  was  the  satisfaction  and  con- 
stellation of  her  note  and  mortgage,  with 
'Such  other  and  farther  relief  as  was  Just 
Even  had  such  an  objection  to  the  com- 
plaint been  raised  by  demurrer,  It  would 
have  been  of  no  avail.  Connor  v.  Board, 
10  Minn.  439,  (GU.  352.)  The  delivery  of 
plaintifT's  negotiable  promissory  note  and 
real-estate  mortgage,  although  the  design 
was  to  immediately  place  the  latter  on  rec- 
ord, was  really  conditional,  the  condition 
being  that  tbe  amount  agreed  upon  and  rep- 
resented by  the  note  should  be  paid  over  to 
the  mortgagor.  She  was  not  obliged  to  ac- 
cept a  less  sum,  nor  was  compelled  to 
tesort  to  an  action  at  law  to  collect  that 
portion  withheld  by  the  defendant  corpora- 
tion, if  any  there  was.  If  the  latter  ^led 
to  fully  comply  with  the  terms  of  Its  agree- 
ment, full  and  adequate  relief  could  not  be 
bad  short  of  a  return  of  tiie  note  and  a  sat- 
lafoctlon  of  the  record  of  the  mortgage, 


prcq^er  terms  being  Imposed  by  the  court  as 
.  to  payment  of  that  part  of  the  loan  which 
had  come  to  the  hands  of  tbe  plaintiff  mort- 
gagor, and  which,  according  to  tbe  pleadings, 
she  had  offered  to  return  and  pay.  Her  right 
to  the  relief  could  not  be  made  to  depend 
upon  the  solvent  or  Insolvent  oonditUm  of 
the  mortgagee,  nor  could  she  be  deprived 
of  this  relief  because  a  part  of  the  money 
had  been  paid  over  to  her.  We  are  of  the 
opinion  that  a  sufflcient  demand  for  the  un- 
paid portion  of  the  loan  was  shown.  T^ere 
was  no  real  controversy  about  this  on  the 
trial.  Unquestionably  the  money  bad  l>ecn 
sent  by  defendant  company  to  Stoddard  & 
Co.,  at  Minneapolis,  and  by  that  firm  foi^ 
warded  to  Stevens  &  Co.,  at  Litchfield;  and 
plaintiff's  a^ent  bad  repeatedly  oideaTored 
to  obtain  it  ftom  tbe  latter  firm,  but  with- 
out success. 

App^lant's  counsel  assign  as  erroneous  va- 
rious rulings  of  the  trial  court  excluding  tes- 
timony offered  for  the  purpose  of  showing 
that  Stevens  &  Co.  were  respondent's  agents, 
and  not  the  agents  of  their  client  and  this 
was  the  real  question  in  the  case.  Of  this 
class  of  testimony  was  the  application  for  a 
loan  offered  by  the  defense,  and  excluded 
by  the  court  The  paper  did  not  purport  t» 
bear  the  plalntlfTs  signature,  or  to  have 
been  made  by  her  personally,  but  was  signed 
"Addle  Payne,  Applicant,  by  B.  J.  Payn&" 
Without  referring  to  tbe  discrepancy  bet  weoi 
the  plaintiff's  Christian  name  "Ada"  and  tbat 
of  "Addle,'*  it  may  be  said  that  tbe  court 
could  not  assume  that  the  signature  "R.  J. 
Payne"  was  that  of  plaintiff's  husband  and 
ccHiceded  agent  and  no  attempt  was  made 
to  prove  or  Identify  the  alleged  signature  to 
be  his.  The  court  was  right  when  holding 
that  no  foundation  had  been  laid  for  the  In- 
troduction of  this  paper  as  against  tbe  plain- 
tiff's objection. 

Upon  objection  being  made  by  plalnttlTs 
counsel  the  court  refused  to  allow  defend- 
ant's witnesses  to  answer  several  questlona, 
which,  in  the  absence  of  other  evldemoe, 
might  have  had  a  bearing  upon  tbe  main 
issue  between  the  parties.  Such,  for  In- 
stance, as  the  question  respecting  a  corre- 
spondence betwe^i  Stevans  &  Oo.  and  de- 
fendant in  relation  to  this  and  other  loans, 
and  whether  the  former  were  fumishod  by 
the  latter  with  blanks  upon  which  to  make 
applications  for  loans.  The  court  below  may 
have  been  somewhat  strict  In  its  rulings,  Imt 
when  made,  the  officers  of  the  defendant 
corporation  had  already  testified  that  tbey 
did  not  know  Stevens  &  Co.;  tbat  tbe  cor- 
respondence was  with  Stoddard  &  Co.,  and 
with  no  one  else;  that  the  application  came 
throng  Stoddard  &  Co.,  and  that  blank  aip- 
pllcations  were  not  furnished  by  defmdnnt 
but  were  gotten  np  by  Stoddard  &  Co,  for 
their  own  use.  Had  the  questicms  been  an- 
swered favorably  to  defendant  the  evldeoee 
would  have  been  mere  repetition.  No  liara 
could  have  resulted  by  Its  excliai<m,  and 
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hence  the  mlhigB,  It  wrong,  did  not  codbU- 
tate  ivr^ndiclsl  enor. 

The  certlflcate  of  the  trial  Judge  lalki  to 
state  tbat  the  settled  case  contains  all  of 
the  erldence  produced  upon  the  trial,  and 
the  fact  cannot  be  Inferred  from  anything 
appearing  In  the  record.  Hence  we  are  nn- 
ahle  to  paaa  iqKin  appellant's  alghteenUi  sped- 
flcatim.  that  the  court  erred  when  directing 
a  gmeral  Terdlct  In  plalntllTa  favor.  Knot 
in  this  reapect  has  not  beoi  made  to  appear. 

Order  affirmed. 


WAGNER  T.  FINNEGAN. 
(Supreme  Court  of  Mhineaota.  Jaly  21,  18d3.) 

OOTCNAHTS  or  WjiHRANTT  — AOTIOK  VO&  BBBAOB 

1.  In  an  acdon  for  the  breach  of  the  cove- 
nant of  wairantj  the  complaint  miut  allege 
facts  showing  an  eviction,  actual  or  eonitroct- 

2.  A  Jodgment  merely  eatahUsMng  an  ad- 
verse iwramoiint  title  does  not  amonnt  to  a 
constractive  eviction,  at  leeat,  nnless  Uie  iirem- 
isee  are  vacant  and  anoccnpied. 

3.  A  certnin  allegation  of  the  complaint 
oonKtmed  as  being  merely  the  pleader's  con- 
clusion as  to  the  legal  effect  of  the  facts  pre- 
vlonsly  alleged,  and  not  an  additional  allega- 
tion of  fact. 

(Syllabus  by  the  Court) 

Appeal  from  district  ooort,  Horn^in  comi- 
ty; Lochren,  Judge. 

Action  by  Henry  Wagner  against  Andrew 
J.  Flnnegan  for  a  breach  of  warranty  in  the 
conveyance  of  land.  Plaintiff  had  Jadgmmt 
on  demurrer  to  the  complaint,  and  defendant 
appeals.  Reversed. 

Savage  &  Pnrdy,  for  appellant  Qeo.  R. 
BoUnson.  for  respondent 

MITCHELL,  J.  The  short  facts  alleged  In 
the  complaint  are  as  follows:  Defendant, 
Flnnegan,  for  the  consideration  of  ?750,  con- 
veyed, with  covenants  of  seialD  and  war- 
ranty, the  undivided  half  of  a  40-acre  tract 
to  one  SdUuppel,  who  subsequently  conveyed 
a  part  of  the  premises  to  plnhitlCT.  Thxt 
thereafter  William  Wlndom  brought  two  ao- 
tions,— one  against  plaintiff,  claiming  to  be 
the  owner  of  tbe  premises  conveyed  to  plaln- 
tifT,  .and  another  against  Schuppel,  claiming 
to  be  the  owner  of  the  remainder  of  the 
tract,— in  each  of  which  actions  Windom 
asked  that  the  title  be  adjudged  in  him. 
That  Flnnegan  was  notlfled  of  the  com- 
mencement  of  these  actions,  and  required  to 
appear  and  defend  them,  which  he  did.  That 
thereafter  Judgments  were  rendered  In  each 
of  the  actions  adjudging  Wlndom  to  be  the 
owner  of  the  whole  tract  by  title  superior 
and  paramount  to  the  title  conveyed  by 
Flnnegan  to  SchuppeL  "That  by  reason  of 
the  Judgments  aforesaid  the  said  Schuppel 
and  this  plaintiff  have  been  deprived  of  the 
qniet  and  peaceable  possession  of  the  prem- 
ises conveyed  by  defendant  to  Schuppel,  and 
every  [tart  thereof,  and  were  wholly  evicted 
therefrom,  •  *  *  whereby  s^d  Schuppel 


and  this  plaintiff  have  sostained  damages  In 
the  Bom  of  one  thousand  doQan."  That 
^dor  to  the  commencement  at  tids  actirat 
Schnppel  ossIgDed  to  plaintiff  his  dalm 
against  defendant,  arising  out  ct  the  breacb 
of  the  covooants  in  the  deed  from  def^idant 
to  Schnppid.  nils  appeal  la  Crmd  an  order 
ovmnllng  a  demnrm-  to  tbe  complaint  oa 
the  ground  that  it  did  not  state  s  cause  of 
actl<m.  Oefeodant's  contentiona  are  tbat  the 
compl^t  does  not  state  facts  Aowlng  a 
breach  of  the  covenant  of  seldn,  which,  be- 
ing purely  a  oovoiant  of  title,  is  bn^coi,  If  at 
all,  as  soon  as  made,  and  that  it  does  not 
show  a  breath  of  the  covenant  of  warranty, 
because  It  does  not  allege  an  eviction,  dther 
actual  or  ooostruotive. 

It  Is  not  claimed  by  plaintiff,  and  ooold 
not  be,  that  the  complaint  shows  any  breacli 
of  the  covenant  of  seisin,  and  heooe  It  only 
remains  to  consider  whether  It  states  facte 
constituting  a  breach  of  the  covenant  of  war- 
ranty. This  depends  entirely  upon  the  con- 
struction to  be  placed  upon  the  allegntlon 
quoted,  as  to  eviction  and  loss  of  possession. 
On  the  principle  that  a  pleading  is  to  be 
taken  most  strongly  against  the  pleader,  we 
think  that  this  must  be  construed,  not  aa  an 
additional  and  Independent  allegation  of 
fact  but  as  mere^  the  pleader's  conclusion 
as  to  the  result  or  legal  effect  of  the  facts 
previously  alleged;  that  Is,  that  as  a  matter 
of  law  a  Judgment  establishing  merely  the 
naked  question  of  title,  in  and  of  itself, 
amounts  to  a  constructive  eviction.  Force  Is 
given  to  this  view  from  the  fact  that  the 
Judgments  in  favor  of  Wlndom  did  not  award 
him  the  possession.  The  construction  we 
have  suggested  is  the  one  which  counsel 
himself  appar^tly  puts  npoa  his  pleading, 
for  he  says  "the  Judgments  destroyed  Schup- 
pel's  and  plaintiff's  constructive  possession." 
It  is  probably  true  that  the  assertion  and  ee- 
tabUshment  by  Judgment  of  an  adverse  paiu- 
mount  title  would  amount  to  a  ccmsbructlve 
ouster,  If  the  premises  are  vacant  and  unoo- 
cnpied.  But  this  Is  not  alleged.  For  any- 
thing that  appears  from  tbe  facts  alleged, 
plaintiff  and  S^ui^el  may  still  be  in  the  aiv 
tual  occupation  of  the  premises. 

2.  It  is  further  urged  that  the  complaint 
is  defective  In  that,  while  It  sets  forth  two 
separate  causes  of  action,  there  Is  no  sepsi- 
rate  statement  of  the  damages  resulting  from 
either,  by  Itself.  Kven  assuming  that  this 
point  Is  raised  by  the  demurrer,  there  is  no 
merit  in  it  If  there  had  been  an  eviction  as 
to  the  entire  tract,  the  measure  of  defend- 
ant's liability  would  be  the  purchase  money, 
($750,)  interest,  and  costs.  The  right  to  re- 
cover the  whole  of  this  would  belong  to  the 
plaintiff,  and  It  could  make  no  sort  of  dif- 
ference how  it  would  have  been  apportioned 
between  plaintiff  and  Schnppel  before  the 
assigmnent  by  the  latter  to  the  former.  But 
for  the  insufficiency  of  the  complaint  al< 
ready  referred  to»  the  order  appealed  team  Is 
reversed. 
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ICAXOT  T.  NBfVr  HAMPSHIKB  FIBH  INS. 

GO.  OF  MANOHBSTBB. 
OSnvrema  Ooort  of  Minnewta.  Jnlr  21«  1893.) 

EnmuicB— PoLioT  Patablb  to  Hortoaqh— 
Wao  HAT  Bob— Plsadihqs. 

L  A  fire  insurance  xtolicr,  by  the  terra  of 
vrtlldl  tbe  loss,  if  any,  is  mads  payable  to  a 
mortgagee  as  his  interest  may  8Pi>ear,  is  a  con- 
tract for  the  braefit  of  snch  mortgagee;  and 
he,  or  a  person  to  whom  he  has  assigned  the 
ciaim  after  a  caose  of  action  has  accnied,  is 
entitled  to  recover  in  his  own  name  the  fall 
amount  of  the  Insnrance,  if  the  same  does  not 
exceed  the  amoont  due  npon  the  mortgage. 

2.  When.  In  ancb  an  action,  it  is  alleged  in 
the  complaint  that  the  mortmgee  has  sustained 
loM  ana  damage  in  a  certain  amount,  it  is,  as 
against  a  general  demurrer,  sufficiently  alleged 
that  the  insured  owner  has  snstained  loss  and 
damage:  and  under  Bxich  an  allegatioa  the 
mine  ci  the  propertr  deatn^ed  maj  be  ihffwn 
>Ipon  the  triaC 
(Syllabna  tj  flie  Ooort) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Lochren,  Judge- 
Action  on  a  policy  of  liiBurance  Caiaries 
H.  Maxcy  against  the  New  Hampshire  Fire 
Insurance  Company  of  Ifisnchester.  From 
an  order  OTemillDg,ltB  demnrrer  to  the  com- 
plaint, defendant  appeals.  Affirmed. 

KuefCner  &  Faontleroy  and  Freeman  P. 
Lau^  for  appelant  Wilaon  &  Yen  Derllp, 
for  respondent 

OOLLINS,  J.  1.  The  complaint  h^ln,alr 
though  not  as  perfect  as  It  Should  tuiTe  been, 
was  good,  as  against  a  general  demurrer. 
The  policy,  set  oat  In  fuU,  Insured  Thomp- 
son, .as  owner  of  the  bnUdlng  described, 
'against  all  direct  loss  or  damage  by  fire, 
to  the  amount  of  f750.  This  loss  or  dam- 
age. If  any,  under  the  policy,  was  made  pay- 
able to  one  Mitchell,  trustee  for  Emma  O. 
Gregg,  as  mortgagee,  as  hw  interest  mi^t 
appear.  It  appeared  from  the  pleading  that 
when  the  property  was  Insured,  and  when 
the  fire  ooourred,  said  Mitchell,  aa  trustee 
for  Mrs.  Gregg,  held  a  mortgage  upon  the 
premises,  executed  by  Thompson,  for  an 
amount  greatly  in  excess  of  the  sum  payable 
under  the  policy;  that  no  part  of  this  mort- 
gage debt  had  been  paid;  that  the  build- 
ing was  totally  destroyed  by  the  fire;  and 
It  was  alleged,  by  reason  of  the  total  de- 
struction, said  Mitchell,  as  trustee,  was  dam- 
aged in  the  full  sum  of  $9,000.  According 
to  the  all^ations  In  the  complaint,  due 
proof  of  the  loss  was  made,  and  the  plain- 
tiff had  succeeded  to  the  rights  of  the  mort- 
gagee by  virtue  of  an  assignment  of  all  her 
Interest  In  and  to  the  policy,  and  the  cause 
of  action  said  to  have  accrued  upon  the 
same.  The  defendant's  counsel  i>olnt  out, 
as  ground  for  the  general  demurrer,  that  It 
is  not  directly  averred  In  the  pleading  that 
the  Insured  building  was  of  any  value,  or 
that,  througli  Its  destruction,  the  owner, 
miompson,  has  suffered  a  loss,  or  sustained 
any  damage.  We  are  of  tne  opinion  that 
as  against  a  general  demurrer,  where  it  Is 


alleged  that  the  property  Insured  has  been 
totally  destroyed,  and  that  a  mortgagee,  to 
whom  the  loss  haa  been  payable,  under  the 
poll<7,  haa  sustained  loss  and  damage  1a 
a  spedfled  sum,  the  complaint  sufficiently 
alleges  loss  and  damage  to  the  Insured  own- 
er. When  such  facta  exist  the  owner  moat 
have  been  damaged,  and  must  have  sus- 
tained loss.  Keder  v.  Insurance  Co.,  1ft 
Wis.  623.  See,  also,  Blaslngame  v.  Insur- 
ance Co.,  75  GaL  633,  17  Pao.  Rep.  025;  In- 
surance Co.  V.  Perkey,  92  m.  IQi.  Thta 
would  be  the  inevitable  result  In  every  case, 
unless  we  are  to  assume,  contrary  to  a  oom- 
mon-eense  view,  that  the  propert?  insured 
and  destroyed  bad  no  value,  and  that  loss 
and  damage  to  the  mortgagee  by  reason  of 
its  destruction  was  not  necessarily  loss  and 
damage  to  the  owner.  The  liability  of  the 
def^dant  company  cannot  exceed  the  actual 
cash  value  of  the  property  when  burned,  and 
this  value  la  to  be  ascertained  and  estimated 
from  the  proofs  upon  the  trial,  and  under 
the  auctions  as  to  the  ampunt  of  the  loss 
and  damage  to  the  pUilntiff,  as  the  assignee 
of  the  mortgagee,  to  whom  the  loss,  if  any, 
was  expressly  made  payable. 

2.  There  was  no  defect  of  parties  d^end- 
ant  A  policy  of  insurance,  by  the  terma 
of  which  a  loss  thereunder  is  made  payable 
to  a  mortgagee,  is  a  contract  for  the  benefit 
of  such  mortgagee;  and  he  can  enforce  the 
liability  in  his  own  name,  and  without  Joinr 
ing  the  insured.  It  Is  a  sound  doctrine  ap- 
plicable to  simple  contracts  generally,  and 
to  contracts  of  Insurance,  that  if  one  make 
a  promise  to  another  for  the  ben^t  of,  and 
available  to,  a  third  person,  the  latter  can 
matatain  an  action  upon  the  promise  in  hla 
own  name.  A  mortgagee  Is  entitled  to  re- 
cover the  full  amoimt  of  Insurance,  la  case 
of  loss,  If  such  Insurance  does  not  exceed 
the  amount  due  upon  and  secured  by  the 
mortgage.  Motlety  v.  Insurance  Co.,  29  Me. 
837;  Hammel  v.  Insurance  Co..  50  Wis.  240, 
6  N.  W.  Itep.  806;  Till^  V.  Insnrance  Oo.» 
86  Va.  811,  U  S.  B.  Rep.  120;  Roussel  v. 
Insurance  Go.,  41  N.  X.  Super.  Ct  279;  San- 
ford  V.  Insurance  Go.,  12  Gush.  641;  Hast- 
ings V.  Iiuurance  Go.,  73  N.  T.  Iti.;  Meri- 
dea  Sav.  Bank  v.  Home  Mut  Fire  Ins.  Co., 
50  Conn.  396.  And  In  the  case  of  Graves 
V.  Insurance  Go.,  46  Minn.  130,  48  N.  W. 
B^.  684,  this  court  asstuned  such  to  be  the 
law;  holding  that  a  mortgagor's  rl^t  to 
maintain  an  action  in  his  own  name  upon 
a  policy  containing  a  clause  like  that  In 
question  depended  upon  his  having  paid  the 
debt,  or  having  in  some  other  manner  satis- 
fied  and  discharged  the  mortgage  Hen,  or, 
possibly,  by  alleging  and  proving  that  he  had 
been  authorized  to  recover  by  the  mortga- 
gee. Of  course,  Thompson,  as  the  insured 
owner  of  the  property,  and  Mrs.  Gregg,  aa 
the  original  mortgagee,  mli^t  be  allowed  to 
Intervene  In  the  action,  npon  proper  mo- 
tion, or,  at  the  Instance  of  the  d^endant 
company,  either  or  both  might  be  compelled 
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to  Interplead  and  take  part  In  the  litiga- 
tion; but  this  does  not  demonstrate  any- 
thing more  t^wn  that,  under  some  circum- 
atances,  one  or  both  might  be  proper  parties 
to  the  action;  not  that  ^thw  is  a  neceflBaisr 
party  to  the  controversy. 

3.  After  the  cause  of  action  had  accrued 
upon  this  policy.  It  became  a  chose  in  ac- 
tion, assignable  by  the  party  entitled  to  en- 
force the  liability;  and  thereupon  the  as- 
signee was,  as  the  real  party  In  Interest,  the 
proper  person  to  bring  the  action.  We  need 
not  dte  authorities  In  support  of  this  propo- 
sition. The  order  OTerrullng  defendant's 
demurrer  must  be,  and  Is,  affirmed. 

VANDHBBITBOH,      abBait,to<dL  BO  part 


MABBUI  T.  BANG. 
(Supreme  Ooort  of  UlnueMta.  July  21.  1898.) 

_^IAL-E8TAn  AOBHTS— AUTBORITT. 

Authority  to  au  agent  to  Bell  the  land 
of  the  principal,  unless  otherwise  expressly  pro- 
Tided,  is  aatbority  only  to  sell  for  cash  on  de- 
ttrery  of  the  deed. 
(Syllabus  ^  the  Court) 

Appeal  from  district  ooort,  8t  Louis  ooun- 
tr;  Bnsign,  Judge. 

Action  by  L.  L.  Marble  against  Andrew 
Bang  to  recover  commlsstous  earned  by  pro- 
curing a  purchaser  for  certain  property  of  de- 
fendant FlalntUTs  authority  to  negotiate 
a  sale  was  oontalned  in  a  -written  agreem^t 
— Bxbfbit  A.  Therein,  defendant  gave  plain- 
tiff the  ezdurive  agency,  until  April  1,  1802, 
to  sell  the  prranlses  tu  question,  on  the  fcd- 
lowlng  terms:  "Upon  the  sale  of  the  said 
lands  the  said  L.  L.  Marble  *  *  *  agrees 
to  give  the  said  Andrew  Bang  *  •  *  the 
sum  of  |2,000,  providing  the  said  lands  are 
sold  for  (3,000  or  less;  snd  the  said  L.  L. 
Marble  *  *  •  further  agrees  to  give,  in 
addition  to  the  92.000,  one-third  of  all  money 
received  for  said  lands  above  the  $3,000;  and 
it  Is  further  agreed  and  understood  that  the 
said  lands  are  to  be  sold  In  connection  with 
the  homestead  of  said  L.  L.  Marble.  *  *  *" 
The  sale  made  by  plaindCT  was  ap<m  the 
terms  contained  In  Exhibit  B,  wherein  plain- 
tiff aclmowledged  receipt  from  one  Merrltt 
of  1500  on  account  of  the  purobase  price  of 
defoidant's  land  alone,  and  not  Indadlng 
plaintiff's  homestead,  and  further  agreed  *to 
mak^  execute,  and  deUver  to  said  Merritt  a 
good  and  snffldoit  warranty  deed  to  said 
premises  •  •  •  uvmx  bdng  paid  the  fnp> 
ther  sum  of  93,S00,  to  be  paid  on  or  before 
ttie  first  day  of  March,  1S92.  •  •  •  and 
upon  12w  exeoatton  of  said  deed,  and  pay- 
mait  of  said  snm  of  $3,600,  nld  Merxltt  Is 
to  give  me  an  agreement  to  pay  the  further 
snm  of  $1,000,  wbaurrer  the  patoit  tor 
said  land  Is  Issued  and  delivered  to  him 
•  *  *.'*  Defeodant  repnOlated  fills  a^ 
tempted  sale.  Upon  the  trial,  defendant  had 
a  verdict,  under  Inatmotlons  of  the  court 


Plaintiff  appeals  from  an  otdsx  denying  a 
new  trial  Affirmed. 

0.  F.  Lamb,  for  i^pellant  John  Tcmnnrid, 
Jr.,  for  respondent 

MITCHELIi,  J.  The  cause  of  aoUon.  If 
any.  alleged  In  ttie  complaint  is  for  conamls- 
rions  earned  by  procuring  a  purdiaser  for 
defendant's  property,  ready  and  willing  to 
buy  on  the  terms  authorized,  and  not  for 
damages  for  a  revocation  of  plalntUTs 
agency  before  the  expiration  of  the  time 
named  In  the  agreement  of  the  parties.  This 
disposes  of  plalntUTs  contention  that  he  was 
entitled  to  at  least  nominal  damages  on  the 
latter  ground. 

Construing  the  agreement  (Exhibit  A)  most 
favorably  to  the  plaintiff,— that  he  would 
have  earned  his  ocnnmlsslon  upon  producing 
a  purchaser  ready,  able,  and  witting  to  buy 
on  the  terms  tho^n  named, — end  assuming 
(what  is  not  vary  dear)  that  Menitt  the  al- 
lied customer,  was  ready  and  willing  to 
buy  on  the  terms  named  in  the  memoran- 
dum,  (ExhIUt  B.)  the  plaintiff  was  not  en- 
titled to  recover,  for  the  reason  that  the 
terms  named  in  the  latter  were  not  those  au- 
thorized by  the  defendant  Authority  to  sell 
property  is,  unless  otherwise  provided,  an* 
thorlty  only  to  sell  for  cash  on  ddlvery  of 
the  deed.  By  the  terms  of  the  sale  which 
plaintiff  assumed  to  make,  $1,000  of  the 
purchase  money  was  not  to  be  paid  until 
*^e  patent  for  said  land  Is  issued  and  de- 
livered." This  was  In  excess  of  plaintiff's 
authority.  Tb»  doctrine  of  "substantia]  per- 
formance of  a  oontraot"  which  plaint^  in- 
vokes, has  no  applteati<m.  This  Is  a  ques- 
tion of  authority,  and  not  of  performance. 
PlalntUTs  contention  Is  that  this  departure 
from  the  power  was  immaterial,  because 
the  amount  to  be  paid  down  by  the  ^mr- 
chaser  was  more  than  would  be  coming  to 
the  def^aidant  out  of  the  entire  purchase 
price,  after  deducting  plaintiff's  commissi ooa. 
But  this  Is  not  tenable,  for  there  was  no 
agreement  that  plaintiff  was  to  receive  his 
commission  out  of  a  deferred  payment  A<y 
cording  to  the  agreement  plaintiff  was  to 
receive  as  his  c(Hnpeusati<u  all  that  the 
property  brought  or»  $2,000,  up  to  $3,000, 
and  two-thirda  of  what  It  ttrought  over  the 
latter  sum.  Consequoatiy,  of  the  $1,000,  the 
payment  of  which  was  deferred,  the  plain- 
tiff would  be  entitled  to  two-thirds,  and  the 
defendant  to  me-thlrd.  Order  affinned. 


SNELIi  V.  SNELIi  et  a1. 
(Snpreme  Court  of  Minnesota.  Jvlj  24,  1803.) 
Action  to  Establish  Tkust  in  Rbaltt  — Priob- 

ITT  or  INTBRSSTS — RkBIHTRATION— EviDBKCS. 

1.  Except  as  affected  by  the  re^stry  law, 
rights  or  interests  in  real  etitate  are  to  take  ef- 
fect and  be  sustained  according  to  priority,  nn- 
less  there  be  drcumstances— snch,  tor  instance, 
as  amumt  to  fraud  or  an  estoppel— postponing 
a  BOiior  to  a  junior  right  nUs  Is  so  althoo^ 
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Oie  person  clalmlDs  the  jiralor  rlriit  be  a  pur- 
diaser  for  value,  and  wimoat  notice  of  the  Ben- 
tor  rieht. 

2.  The  right  in  her  hanband's  real  estate, 
which  a  wife  acquires  by  her  marriaset  doea 
not  come  within  the  registry  law. 

3.  Where  to  disregard  certain  facta  fonnd 
will  not  affect  the  result.  It  is  immatolal 
whether  the  finding  is  justified  by  the  evidenee. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Eamsey  ootm- 
ty;  Willia,  Judge. 

Action  by  Helen  M.  Snell  against  Qeor^e 
E.  Snell  and  Jennie  0.  Snell  to  establish  a 
trust  in  real^.  Plaintiff  had  jadgment,  and 
defendant  Jamie  O.  Sndl  appeala  Af- 
firmed. 

Fredolak  A,  Flke,  fox  appelant  A.  O. 
Brlgga,  tor  reBpmdent 

QUJBTUiAS,  a.  J.  TUB  action  la  to  eatalH 
BA,  and  dedare  a  tnut,  and  vest  llie  title  to 
llie  trust  property  (real  estate)  In  the  plain- 
tut.  The  conrt  bdow  fonnd  aa  facts,  in  brief, 
that  the  plalntlfl  ftunlabed  to  the  defendant 
George  Snell  the  mmey  with  which  to  pur- 
chase a  lot  tor  her,  and  oonstruct  tov  her  a 
house  thweoo,  and  that  with  said  money  he 
purchased  the  lot,  and  oonstmoted  the  house, 
but  that,  fraudulHjtly,  and  without  her 
knowledge  or  ocmaent  he  took  the  tlUe  to 
the  lot,  on  the  pnnihaa^  In  hla  own  name, 
and  that  afterwards,  in  1888,  he  made  and 
ddlrered  to  her  a  memorandnm  In  writing, 
•nbscrlbed  by  him,  acknowledging  and  de- 
claring that  he  h^  the  property  in  tnat  fbr 
her;  that  in  December,  1891,  flie  two  de- 
fendants became  husbaiul  and  wife.  Itae 
evidence  folly  sustains  those  findings. 

Hie  court  also  found  that  In  1884,  after  the 
purchase,  the  plaintiff  wait  Into  possession 
of  the  property,  and  remained  contlnaonsly 
In  possession,  and  exclusively  oontrolled  and 
managed  the  same,  till  the  time  of  the  trial, 
and  that  vrhea  the  defendants  Intermarried 
the  defendant  Jennie  G.  had  full  knowledge 
and  notice  of  all  the  foregoing  facts.  The 
findings  as  to  plalntlCTs  possession,  and  as 
to  the  defendant  Jennie  having  notice  of  the 
facts,  are  objected  to  as  not  Justified  by  the 
erldenoe.  If  those  findings  stand,  of  course, 
the  plaintiff  is  entitled  to  the  reU«C  she  de- 
mands, for,  In  whatever  relation  the  defend- 
ant Jennie  C.  stands  to  the  tights  which  the 
law  would  give  her  In  her  husband's  real  es- 
tate,—whether  (In  law)  In  that  of  a  pur^ 
chaser  or  not,— su{di  rights  would  certainly 
be  subject  to  the  rights  of  others,  good 
against  her  husband,  of  which  she  had  no- 
tice. But  those  findings  are  immaterial,  and 
it  Is  immaterial  whether  they  are  Justified 
1^  the  evidence,  for  if  they  be  disregarded 
or  reversed  the  plalntlft  is  still,  in  the  ab- 
sence of  other  facts  not  found,  and  which 
the  court  below  was  not  asked  to  find,  en- 
titled to  the  same  relief.  Except  as  affeoted 
by  the  registry  law,  rights  or  interests  In 
real  estate  are  to  take  effect  and  be  sus- 
tained according  to  priority  in  time,  unless 


there  edst  drotunstances-^nciii  for  ttutano^ 
aa  amount  to  fraud  or  an  estoppel— which 
wIU  pos^Kme  tiie  senlw  to  the  Junior  rl|^ 
And  this  is  so  althou^  the  dalmant  of  the 
Junior  right  was  a  purchaser  for  value,  and 
without  itotlce  of  the  prior  light  The  reg- 
istry law  does  not  apply  in  ttie  oase^  be* 
cause  no  one  to  protected  by  tt  snsept  one 
whose  deed  or  Instrument  creating  his 
rl^t  ii  flrat  reoorded.  Hiose  who  anqoire 
rights,  except  through  tostrumcnts  which  can 
be  and  are  recnded*  do  not  oome  within  Its 
protection,  and  their  case  most  be  determined 
just  as  though  there  were  no  registry  law. 
Unless,  therefore,  upon  setting  aside  or  dis- 
regarding the  above  findings  as  to  the  poe- 
sesslon  and  notice  to  defeidant,  there  re- 
main tects  which  postpone  the  idalntifTs  to 
defaidant's  rights,  (even  though  she  Is  to 
be  regarded  aa  a  purdiaser,)  th^  it  is  Im- 
material, and  win  not  affeot  the  reeolt; 
vrttether  they  be  sustained  or  not.  There  Is 
no  fact  found  which  suggests  fraud  by  plain- 
tiff; and,  except  for  the  findings  referred  t(^ 
there  la  nothing  to  suggest  that  defendant 
Jennie  O.  ever  knew  of  the  propnly,— evw 
knew  that  the  title  appeared  to  be  In  Oecogei 
l^ere  Is  no  finding  that  she  ever  supposed 
it  to  be  In  him.  So  that  there  Is  nothing 
upon  wtilch  to  base  a  daim  ot  estoppel  to 
assert  plaintiff's  rights.  The  plaintiff  had  a 
choice  of  remedies  against  George.  She 
could  ^ther  enforce  the  trust;  or  sue  f <»■ 
misappropriation  of  the  mosuj.  As  no  right 
acquired  by  Jamie  O.  ooold  Impair  hen,  hw 
ri^t  to  elect  a  remedy  was  not  affected. 

There  is  no  other  question,  deserving  apo- 
dal ma>tl(Hi,  raised  by  the  assignment  of  er- 
rcoa.  Order  affirmed. 


LAMPREY  et  aL  T.  MEAD  et  aL 
(Supreme  Court  of  Minnesota.   Jn^  24,  1888.) 

Tuvuo  IiiNSS— Vauditt  or  Patbitt— Who  Mat 

Avoid. 

Where  a  patrat  Issues  for  a  fractional 
lot  appearing  by  the  plat  of  the  United  States 
survey  to  be  boundea  on  one  side  by  a  mean- 
dered lake,  the  patent  is  not  void  so  far  aa  it 
purports  to  convey  the  land  under  the  water* 
though  it  was  error  in  the  surrey  to  treat  the 
tract  covered  by  the  water  as  lako  to  be  mean- 
dertHl,  instead  of  land  to  be  surveyed.  Con- 
ceding the  patent  to  that  extent  to  be  voidable, 
it  can  be  avoided  only  bv  the  United  States, 
in  a  proceeding  to  which  the  patentee  la  a 
party. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Brill,  Judge. 

Action  by  Uri  L.  Lamprey  and  oUiers 
against  Warren  H.  Mead,  the  St  Paul.  Min- 
neapolis &  Manitoba  Railway  Company,  and 
others,  for  partition.  From  the  Jodgmunt 
entered  defendant  railroad  company  appeals. 
Aifirmed. 

Bf.  D.  Grover,  (John  M.  OOman  and  Stiy- 
ker  &  Moore,  of  oouns^)  for  appelant; 
John  A.  Larimore,  for  respondata. 
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QILFILLAN,  O.  J.  The  action  Is  for  par- 
tllloiL  The  complaint  claims  that  theploln- 
tlflb  and  the  defendants  Mead,  Bellly,  :u]d 
Metcilf  are  the  owners,  as  tenants  in  com- 
mon, of  the  land,  and  the  otlier  defendants 
are  joined  to  determine  their  claim  of  title. 
The  other  defendants  who  answer  claim 
under  the  railroad  land  grant  to  the  terri- 
tory la  1857.  The  lands  In  tomu^p  No. 
28  N.,  of  range  No.  22  W.  of  the  fourth  P- 
M.,  were  surveyed  in  1853,  the  aubdlvlalon 
lines  being  mn  in  September  ct  that  year. 
The  map  or  plat  tHf  the  surrey  was  filed  In 
the  office  of  the  sm*veyor  general,  and  was 
by  him  examined  and  approved  February 
27,  1854.  In  May.  1866,  patoits  Issued  for 
lot  9;  section  4,  and  lot  9,  section  6,  and  In 
March,  1855,  a  patent  issued  for  lot  8,  sec- 
tion 5.  The  platntltTs  and  defendants  Mead, 
ReUly,  and  Metcalf  claim  under  these  pat- 
ents. On  the  map  or  plat  was  a  tract 
marked  "Lake,"  on  which  the  lots  so  pat- 
ented abutted.  Hie  following  rough  diagram 
shows  approximately  the  posltkm  ot  the 
lots  with  refcTKice  to  the  'laks.** 


An  the  lands  surrooudlng  the  lake  were 
surveyed,  and  appear  platted  as  fractional 
lots.  The  controversy  is  over  the  bed  of 
what  Is  designated  "Lake"  in  front  of  the 
patented  lots,  the  plaintiffs  claiming  that, 
according  to  the  law  as  laid  down  In  Hardin 
T.  Jordan,  140  U.  S.  371,  U  Sup.OL  Ilep.808, 
838;  MitcheU  v.  Smale.  140  U.  S.  406,  11 
Sup.  Ct  Rep.  819,  810;  and  Lamprey  v. 
Metcalf,  (Minn.)  53  N.  W.  Rep.  1139,— the 
title  to  the  bed  of  the  lake  In  front  of  those 
lots  passed  by  the  patents,  the  defendants 
claiming  under  the  land  grant  that  by  reason 
of  the  tacts  which  they  offered  to  prove  It 
remained  in  the  United  States,  and  passed 
by  the  land  gnmt  to  which  those  defend- 
ants have  succeeded. 


On  the  tzlal  flie  plalntllhi  Introduced  the 
nlat  and  Dateots  and  deeds  passing  the  titles 
derived  under  the  patents  to  them  and  the 
defendants  Mead,  RelUy,  and  Metcalf,  and 
rested.  The  other  defendants  made  certain 
offers  of  evidence,  which,  on  plaintiffs  ob- 
jecting, were  overruled.  These  offers  and 
the  rulings  thereon  present  the  questions  in 
the  case.  The  offers  are  too  long  to  be 
qaoted  In  this  opinion,  but  they  included  a 
survey  of  the  land  covered  by  the  "lake," 
made  and  approved  In  1861,  and  ^ts  which 
it  Is  claimed  would  establish,  not  that  when 
the  original  survey  was  made  the  water 
did  not  cover  the  tract  maAed  "lake,"  but 
that  It  onght  to  have  been  snrveyed  as  land; 
and  not  to  have  been  meandered  as  a  lake. 
Conceding  that  the  water  was  there  at  the 
time  of  the  survey,  and  presented  the  quAs- 
tlon  whether  for  the  purpose  ot  the  survey 
It  ought  to  be  regarded  as  a  lake  or  as 
land,  the  offers  are,  in  effect,  to  Impeach 
the  survey  by  showing  that  It  was  error 
or  mistake  to  regard  it  as  a  lake.  The  propo- 
sition suggests  a  question  of  great  practical 
Importance.  It  is  a  serious  matter.  In  this 
state  at  least,  where,  as  1b  of  common 
knowledge,  what  was  undoubted  lake  10 
years  ago  ml^t  5  years  later  be  only  marsh, 
and  to-day  dry  land,  if,  after  the  lapse  of  40 
years,  a  United  States  survey  representing 
a  tract  of  water  as  meandered  lake,  and  ac- 
cording to  which  the  government  has  con- 
veyed the  abutting  land,  can  be  impeached, 
and  the  rights  of  the  patentees  unseated. 
But  the  question  is  not  presented  In  this  case 
for  solution.  Of  course,  so  long  as  the 
government  had  not  conveyed  any  of  the 
lands  abutting  on  the  lake,  It  could  correct 
the  survey,  survey  the  tract  under  the  water 
as  land,  and  convey  It  as  such.  And  It  may 
be  conceded  (though  it  Is  by  no  means 
clear)  that  the  government  Is  not  bound  by 
an  erroneous  or  mistaken  survey,  even  after 
it  has  conveyed  the  land  according  to  It; 
but  It  cannot  correct  such  erroneous  survey 
so  as  to  defeat  or  injuriously  affect  the 
rights  of  Its  patentees  by  any  ex  parte  acts, 
or  In  any  way  except  by  a  proceeding  to 
which  such  patentees  are  parties,  and  in 
which  they  hare  an  opportunity  to  be  heard. 
It  has  no  more  right  to  limit  or  diminish 
the  effect  of  Its  past  grants  by  its  own  acts 
than  has  a  private  grantor.  Lindsay  v. 
Hawes,  2  Black,  554,  furnishes  an  Instance 
In  which,  rights  having  been  acquired  under 
an  erroneous  survey.  It  was  held  that  a  sub- 
sequent correct  survey  did  not  defeat  the 
rl^ts  so  acquired.  It  follows  that  the  sar- 
vey  of  1861  does  not  affect  the  case. 

The  patents  conveyed  the  fractional  lots 
according  to  the  survey  as  It  was  repre- 
sented by  the  plat  The  latter  was  there- 
fore part  of  the  patents  as  much  as  though 
it  were  fully  set  forth  in  them.  On  their 
face  they  transferred  to  the  patentees  the 
right  to  the  land  under  the  water,  not  as 
defendants  aeem  to  argue,  if  appurtenant 
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and  fts  appurtenant  to  the  shore  land,  bnt 
they  took  the  fee,  (a  fee  cannot  be  appor- 
tenant,)  because,  when  land  Is  boonded  in 
the  conveyance  by  a  nonnaTtgable  lake  or 
river,  It  Is  presumed  the  parties  Intend  the 
center,  and  not  the  shore,  line  to  be  the 
boundary.  They  may  limit  the  grant  to  the 
shore  line  If  that  intention  be  sufficiently 
expressed.  The  patents^  even  though  it 
could  be  proved  that  he  surv^  was  a  mis- 
take, and  that  the  determination  of  the  gov- 
ernment surveyors  and  officials  that  the 
water  on  the  land  when  the  snrv^  was 
made  constituted  a  lake  to  be  meandered 
was  erroneous,  were  not  void  so  far  as  thdy 
purported  to  convey  the  land  under  water. 
At  worst  they  were  only,  to  that  ext^t,  void- 
able at  the  Instance  of  the  govmimoit,  In 
pvoper  proceedings  for  reformation  of  the 
patents.  White  v.  Burnley,  20  How.  286; 
Si>encer  v.  Lopsley,  Id.  264.  The  case  is  not 
obe  where  a  boundary  given  is  an  impossible 
one;  where  the  monument  given  as  mark- 
ing It  does  not  exist,  or  cannot  be  found. 
In  such  a  case  the  boundary  or  monument 
must  be  disregarded,  and  the  extent  of  the 
grant  ascertained  hy  other  means,  If  the 
conv^ng  instrument  furnish  them.  There 
might  be  a  case  where  the  land  is  In  terms 
bounded  by  a  lake  or  river,  and  no  lake 
or  river  is  In  fact  to  be  found  where  the 
granting  instrument  Indicates  it  to  be. 
There  might,  in  such  a  case,  be  a  question 
bo#  far  the  court  will  go  to  find  such 
boundary  before  resorting  to  other  means 
to  define  and  locate  the  grant  Such  a  case 
was  presented  in  Whitney  t.  liorabOT  Oo., 
76  Wis.  240,  47  N.  W.  Rep.  426.  In  that 
case  a  fractional  lot  was  wholly  In  a  quarter 
of  a  quarter  section.  If  full,  and  appeared 
by  the  plat  of  the  sorrey  to  be  boonded  b7 
a  lake  partly  on  that  40-acre  tract  The 
decision  was,  In  effect,  that  the  court  would 
not  go,  to  find  the  lake  as  a  boundary  and 
locate  the  land,  beyond  fb»  limits  of  the 
governmental  subdivision  of  which  the  lot 
purported  to  be  a  fmeUon.  Sn(di  Is  not 
this  case.  In  this  case  the  boundary  given 
was  where  the  survey  Indicated,  the  only 
dalm  being  that  it  was  mistake  or  error 
In  tba  mrvey  to  treat  tbe  water  as  lake. 
Ttie  patoits  being  at  worst  only  In  part 
voidable,  they  passed  the  land,  and.  If  the 
government  choose  to  acgoleece  In  and  abide 
by  than,  no  one  else  can  complain.  If  a  pat- 
ent issue  to  A.  when  ft  ought  to  have  Ismed  to 
B,or  if  apatentlasoed  to  A  prejudice  the  eztet> 
Ing  rights  of  B,  the  latter  may  have  bis  remft' 
dy  against  A;  bnt  one  who  has  no  Interest 
which  is  aftected  by  the  patent  cannot  qnes- 
tkm  it  XnTestment  Go.  t.  Davis,  40  Minn. 
4B5,  42  N.  W.  Bep.  299.  The  defendants  do 
not  evoi  stand  in  the  poslttcm  of  one  ac> 
quiring  a  sabseqnmt  title  or  dalm  of  title 
from  the  United  States.  The  grant  at  1857 
attached  to  no  land  whl^  when  the  lines 
of  railroad  were  definitely  located,  had  beoi 
otiurwlse  an>ioiirtated  by  the  United  States. 


The  dedslons  are  uniform  that  land,  the 
claim  to  irtil<ih,  thon^  ill  founded,  was 
sub  jndlce,— that  is,  awaiting  detwrnlnatloD, 
—was  excepted  from  the  operation  of  ttie 
grant,  because  otherwise  appropriated  with- 
in the  meaning  of  the  act  An  outstanding 
patent,  though  voidablev  is  an  approprtattcm, 
within  tile  reason  of  that  rule. 
Order  affirmed. 


MITOHELIi  T.  MITGHBLL  et  al. 
(Sapreme  Coort  ia  Minnesota.  July  26.  1893.) 

TbBSPISS— WUT  COSBTITIITW — USUWFDL  ACIS 

ov  ADHiKisnaTOB— Qunnoir  ros  Just. 

1.  Special  administrators  may  take  posses 
don  of  the  personal  prcvoty  of  the  estate. 

2.  Enteriog  a  house  peaceably  for  that  pur- 
pose, their  eat^  is  presumptively  by  license  of 
the  occapant:  but  miving  bo  entered,  they  may 
not  break  opea  doors  to  get  such  possession. 

3.  Being  unable  to  get  possession  without 
such  violence,  and  being  requested  by  the  law^ 
fol  occupant  to  d^iart,  they  become  trespassers 
by  persistlag  In  remaining. 

4.  Becoming  liable  as  trespassers,  any  abn- 
sive  conduct  on  their  part,  not  In  itself  consti- 
tuting an  assault  or  lutttery,  may  be  coniddered 
In  aggravation  et  damages. 

D.  Evidence  hdd  to  prsssnt  a  esse  for  the 
Jury. 

(SyUabns  by  ths  Court) 

Appeal  from  district  court  Steams  comity; 
Searle,  Judge. 

Action  In  tort  by  Margaret  J.  3nt<Adl 
against  William  B.  Mitchell  and  others.  De- 
fendants had  Judgment,  and  pUUntliE  ai>- 
peals.  Reversed. 

D.  W.  Bmckart  and  Ta^r  &  OaUunm, 
for  appellant  a.  W.  Stewart  and  Qeo.  H. 
Reynolds,  for  reeponde&ts. 

DICKINSON,  J.  np<»L  the  evidence  pre- 
sented at  the  trial,  the  otmrt  directed  a 
verdict  for  the  defendants.  On  Oils  appeal 
we  are  to  coodder  irtiether  the  case  tended 
to  show  a  state  of  facts  which  would  have 
Justified  a  recovery  by  the  plalntUf.  The 
plalntUf  is  the  vrldow  of  one  James  S.  Bfttch< 
elL  The  defendants  were  appointed  qpe- 
ctal  admlnistntm  of  his  estate,  and  they 
qualified  as  such.  The  deceased  had  left  a 
will,  by  which  he  beqaeatlied  his  books  and 
(dUna  ware  to  certain  perscms.  Tnttiln  a 
day  or  two  after  the  burial  of  the  plain- 
tiff's husband,  the  defendants,  who  were 
thai  sudi  special  administrators,  came  with 
two  men,  acting  under  Oielr  direction,  to 
tbs  house  where  Uie  pl^tlfl  with  her  chil- 
dren was  residing,  this  being  the  family 
homestead.  Entering  the  boose  viXh  the 
two  men,  wlthoat  fbroe,  as  tt  aeema.  tb*^, 
as  Bucti  administrators,  demanded  from  the 
plaintiff  the  books  and  cihlna  ware  of  flie 
deceased.  According  to  the  testimony  of 
the  plaintiff,  they  demanded  all  ttis  books 
and  <ddna  ware  In  the  house,  which  would 
have  included  property  belonging  to  the 
plaintiff,  th^  saying  to  her  ttuit,  lAen  It 
was  legally  decided  what  was  hers,  she 
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would  get  it  back.  The  books  and  dilna 
ware  were  in  other  rooms,  which  were 
locked,  and  the  plalntlS  refused  to  but- 
render  the  same.  Accordti^  to  the  eTidence 
on  the  part  of  the  plaintiff,  the  defendants 
threatened  to  break  open  the  doors,  and. 
In  the  course  of  the  converaatifm,  threatened 
to  strike  her  if  she  did  not  cease  talking 
as  she  was  doing.  Although  she  requested 
them  to  leave  the  house,  they  remained 
from  about  half  past  6  o'clock  In  the  evening 
until  after  12  o'clock  of  that  night  The 
plaintiff  teetlfled  that  she.  being  In  Ul  health, 
was  frightened  and  made  side  by  this  con- 
duct of  the  defmdantL 

If  the  tacts  were  as  shown  by  the  evi- 
dence for  the  plaintiff,  tiie  defendants  were 
guilty  of  a  wrong,  and  the  case  should  have 
been  submitted  to  the  Jury.  Under  the  mod- 
em system  of  procedure,  we  are  not  em- 
barrassed by  questlona  as  to  whether,  for 
the  acts  complained  of  and  shown,  the  rlf^t 
of  action  is  technically  for  trespass  or  on 
the  case.  It  Is  only  necessary  to  consider 
whether  such  acts  constituted  a  wrong,  as 
respects  the  plaintiff,  of  which  the  law  will 
take  notice.  The  plaintiff  was  lawfully  In 
possession  of  the  house.  The  defendants, 
ns  special  admlnlstrat<m(>  rested  under  the 
duty  of  taking  into  their  possession  the  per- 
sonal property  of  the  estate,  Including  the 
books  and  china  bequeathed  as  above  stated. 
Hie  defendants  seem  to  have  entered  the 
house  peaceably,  and  without  oppoeltloa 
from  the  plaintiff;  one  of  them,  indeed, 
going  in  with  her.  Under  the  circumstances, 
and  In  view  of  Uielr  l^al  right  to  take  poe- 
session  of  property  which  was  in  the  house, 
there  arises  an  implication  ot  a  license  to 
enter,  and  the  mere  entry  Is  not  to  be 
deemed  to  have  been  a  trespass.  But,  sl- 


ISiough  thus  peaceably  let  Into  the  plain- 
tiff's house,  the  defmdants  had  not  the  rifl^t 
to  break  open  doors,  or  to  commit  like  acta 
ot  vlol«ice  to  secure  possession  of  the  prop- 
erty. They  should  resort  to  legal  process. 
See  Toll.  Ex'rs,  225;  Williams,  S^'rs,  993; 
Schouler,  Bz'rs,  272.  But  the  llc^ise  to 
enter  presumably  conferred  by  the  plaintiff 
was  revocable,  and  she  did  revoke  it,  as 
the  evidence  tended  to  show,  by  requesting 
them  to  leave  the  house.  They  learned  that 
the  proper^  was  locked  In  rooms  Into  which 
they  had  no  legal  right  to  force  an  entrance. 
Jheir  demand  for  its  possession  was  refused. 
It  was  b^ond  their  l^al  power  to  take  it, 
and  th^re  was  no  legal  excuse  fOr  their  re* 
fusal  to  d^Mut  from  tlie  house.  By  th^ 
persistency  In  remaining  so  long  a  time, 
and  until  so  late  an  hour  of  the  night,  qls- 
regardlng  the  plalntllTs  command,  they  be- 
came trespassers.  Davis  v.  Stone,  120  Ifaaa. 
228.  The  legal  JustlflcatKMi  for  their  pres- 
ence In  the  house  ceased  when  It  was 
learned  that  the  property  was  where  they 
could  not  rightfully  take  it,  -whea  the  plaln- 
tlfl  refused  to  surrender  tt,  and  requested 
them  to  leave  the  house.  They  had  no 
right  or  license  to  remain,  to  coerce  oe 
worry  her  Into  compliance  with  their  de- 
mands. In  such  cffliflicts  of  assntod  rights^ 
resort  must  be  had  to  legal  measures.  Any 
other  rule  would  encourage  vicdowe  and 
disorder.  A  perstm  cannot  be  allowed  to 
adjudge  his  own  cause,  and  to  carry  his 
own  Judgment  into  effect  with  force  and 
violoice.  The  defendants  becoming  liable 
as  trespassers,  any  abusive  conduct  towards 
the  plaintiff,  even  though  not  in  itself  con- 
stituting an  assault  or  battery,  mi|^t  bs 
considered  in  aggravaUcnk  of  damages. 
Order  reversed. 


[Sid  ow  Oasis  nr  Yol.  6B.] 
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Abandonment. 

Of  bomBBtcad,  Bee  "Homestead,"  ^ 

Abatement. 

Of  niduno^  see  '^nlsance,"  8,  A, 

Acceptance. 

Of  propoiltloii,  lee  "CoDtracts,"  1,  3. 
Accident. 

As  jTTound  for  new  trial,  see  "New  Trial/'  2. 
At  crossinga,  see  "Railroad  Compantea.** 
Insurance  against,  see  "Insarance,"  17. 
Negligence,  see  "^'egligence." 

Accord  and  Satisfaotion. 

See  "PaTxaeDt;**  "Rdease  and  Diachaxge." 

Acoonnt. 

Mortgage  of,  see  "Chattel  Mortgages,"  8,  0. 

Aooonntin^. 

Action  for,  aee  "Kaoitr,"  18. 

Between  partners,  see  "Partnersblp,"  &-l<^ 


Accretion. 
Ri^t  to,  see  "Adretsa  Poesesidoii," 


la 


ACKlTOWIiEDOSIENT. 

Of  mortgage^  neceaalt/,  aee  "COiattd  Mort- 
gagea,"  10. 

To  take  case  out  of  atatnte,  see  "limitation  of 
Actions."  12-14. 

In  general. 

!■  Where  a  deed  and  the  acknowledgment 
are  regnlar  on  their  face,  it  will  not  impair  the 
effect  of  the  record  that  the  acknowledgment 
was  in  fact  taken  before  the  deed  was  com- 
plete, as  where  the  name  of  the  grantee,  or  de- 
8t.-ription  of  the  premises,  had  not  been  insert- 
e<l.— RouBsain  t.  Norton,  (Minn.)  65  N.  W.  747. 

Certificate. 

2.  Where  an  officer  has  authority  to  take 
acknowledgments  anywhere  In  the  state,  the 
addition.  In  the  renae  to  the  cortifieate,  of  a 
wrong  conotr,  or  a  conn^  wltich  does  not  ex- 
ist, will  not  affect  Its  Talidity^Rooasain  t. 
Norton.  (Minn.)  fi5  N.  W.  747. 

Foreign  acknowledgment. 

'S.  A  deed  executed  in  a  foreign  state,  and 
acknowledged  there  before  a  purported  Justice 
of  the  peace,  as  to  wlkoae  genofne  signatnre, 
official  diaracter,  and  pow^  there  is  no  ac- 
companying certificate  of  a  proper  officer  har- 
iDg  a  seal,  is  good  as  betwem  the  orantor  and 
g^ntea^--ConnaU     Oalli^ier.  (Netg  BS  N.  W. 

Foreign  law  —  Fresamption  m  to  re- 
quirementa. 

4.  Code,  I  298,  prorides  that  a  notary's 
•eal  sh^  haTo  eograTed  on  it  tlie  words  "No- 
tarial Seal,"  tke  name  "Iowa,"  and  the  sur- 


name and  at  least  the  Initials  of  the  notary's 
Christian  name.  Held  that,  in  the  absence  Of 
proof  to  the  contrary,  it  will  be  preanmed  that 
the  requirements  of  anotbw  state  in  which  an 
acknowledgment  la  taken  are  the  aame  as  those 
of  Iowa.— Hewitt  t.  Morgan,  (lowaj  N.  W. 
47a. 

aotioh'. 

See,  also,  "Contioaanoe;"  "Election  of  Reme- 
dies;" "Interpleads ;"  "LimiUtion  of  Ac- 
tio us;"  "Ub  Pendens;"  "Parties;"  "Pleatllng;" 
"Practice  in  CItH  Cases;"  "Removal  of 
Causes;"  "Trial;"  "Venue  in  Civil  Cases." 

Against  associatioa  for  boycott,  see  "Conspir- 
acy." 

 receiver,  see  "Becdvers,"  4. 

Between  husband  and  wife,  see  "Husband  and 
Wife."  10. 

 partnera,  see  "Partnership,"  8. 

By  assignee,  see  "Assignmurt,^*  4-6. 

By  assignee  foe  benefit  of  creditors,  see  **Aa> 
signment  for  Benefit  of  OredltOTs,"  ft,  6. 

For  asnault  and  battery,  see  "Assault  and  Bat- 
tery." 

For  breach  of  promise,  see  "Breach  of  Mazrlaga 

Promise." 

For  damages  from  public  improTMomta,  see 
"Municipal  Corporations,"  35,  30. 

For  flowage,  see  "Kailn^d  Companiea,"  3,  4; 
"Surface  Water,"  3. 

For  injnries  from  defective  street,  see  "Munic- 
ipal Ownponttions,"  22-30. 

For  other  negligence,  see  "Carriers;"  "Hospi- 
tal;" "Master  and  Servant;"  "NegliKcnce;" 
"Railroad  Companies." 

For  price,  see  "Sale,"  22. 

For  wagea,  see  "Master  and  S«vant,"  2-7. 

On  bonds,  see  "Bonds." 

On  coutracto,  see  "Contracts/*  2S-26. 

On  guaranty,  see  "Quaranty.^'  ft. 

On  note  or  check,  see  "Negotiable  Instruments," 
13,14. 

On  policiee,  see  "Insarance,"  12-16. 

Particular  actions,  see  "Assumpsit;"  "Conspir- 
acy;" "Oreditors'  Bill;"  "Death  by  Wroo^nl 
Act;"  "Deceit;"  "Divorce;"  "fijectment:** 
"False  Imprisonment;"  "FcHrible  Entry  aud 
Detainer;"  "Fraudulent  Conveyances;"  "Ubel 
and  RJander;"  "Malicious  Proeecndon;"  **Mal- 
practlce;"  "Partition^  **Quietlns  mtle:"  "Be- 
plevin;"  "Treqwas;''  "Trover  and  Oonrcr- 
sion." 

To  constrne  will,  see  "Wills,"  9. 

To  determine  tax  title,  see  "Taxation,"  16-18. 

To  enforce  li«i,  see  "Mechanlea*  Liens,"  24-30. 

 trust,  see  "rrmsts,"  6,  7. 

To  foreclose,  see  "Mortgages,"  6-13. 
Who  may  sue,  see  "Pames,**  6,  6. 

Who  may  ane. 

1.  A  sorant  may  STie  the  purchaser  of  liis 
master's  bnsiness  for  back  wagea  which  the 
purchaser  assumed  as  part  of  the  price.— Bar- 
nett  V.  Pratt,  (Neb.)  fiSN.  W.  lOSO. 

9.  Where,  in  a  contract  betweoi  two  per- 
sons, one  promises  the  other  to  do  something 
for  the  benefit  of  a  stranger  to  the  contract, 
and  thore  is  nothing  but  the  promise,  no  consid- 
eration from  the  stranger,  and  no  dnty  or  obli- 
gation to  Urn  on  the  part  of  the  promisee,  the 
stranger  cannot  recover  upon  the  oontreet— 
Jefferson  v.  Asch,  (Minn.)  CO  N.  W.  604; 
Union  Railway  Stocage  Qo.  r.  MeDenaott^  Id. 
606L 
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Joinder  of  causes. 

8.  Aa  action  to  resdnci  a  sale  of  land  on 
the  tn^und  of  frand  cannot  be  joined  with  an 
action  on  the  covenants  of  seiBin  and  riRht  to 
convey  contained  in  the  deed  thereof,  since  the 
former  is  a  disaffirmance,  wliile  the  latter  is  an 
affirmance,  of  the  contract  —  HcLeiman  t. 
Prentice.  (Wis.)  65  N.  W.  764. 

See  "Bxeentors  and  Administrators.** 

8ae  "Orimlnal  Law,"  12;  "Evidence,*'  5-16. 

ABXn/CERT. 

Indiotment— Pleading  and  proof. 

1.  Where  defendant  was  charged  with 
adulterous  cohabitation  while  livinff  with  his 
wife,  and  there  was  proof  of  such  adulterous 
cohabitation  during  a  portion  of  the  period  laid 
in  the  information,  a  single  act  of  adulterr  at 
a  time  outside  the  period  of  adulterous  cohabi- 
tation thus  proved  :s  a  separate  offense,  fw 
which  defendant  mar  be  punished  under  a  sec- 
ond count,  though  committed  within  the  Polod 
of  adnlterons  cohsbitation  laid  in  the  informa- 
tioa.— Bailey  t.  State.  (Neb.)  55  N.  W.  'Ml. 

2.  Where  n  defendant  Is  charged  with 
adnlterons  cohabitation  while  IWlng  with  his 
wife,  proof  of  .nch  adulterous  cohabitation 
during  any  itortion  of  the  period  laid  In  the  in- 
formadon  is  sutScient  to  sustain  the  charge. — 
BaUey  t.  State,  <Neb.)  55  N.  W.  241. 

Adverse  Claims  to  Land. 

See  *'QoietlnK  Title." 

ADVEBSB  FOSSBSSIOir. 

By  tenant  In  common,  sea  '^enawr  la  Omu- 
mon." 

As  against  United  States. 

1.  A  holder  of  a  tax  title  acquires  no  title 
by  adverse  possession,  where  the  land,  when 
sold  for  taxes,  belonged  to  the  United  States.— 
Durham  t.  Hussmann,  (Iowa,)  55  N.  W.  11. 

Character  and  suffioienoy  of  possesBfon. 

2.  A  person  claiming  land  adapted  to  gras< 
ing  and  growing  hay,  every  year,  for  a  period  of 
more  than  10  years,  cut  the  grass  and  harvested 
the  hay  from  snch  portions  of  the  land  aa  per- 
mitted it,  using  the  land  In  cooaection  with, 
and  in  the  same  manner  aa  he  used,  other 
tracts  claimed  by  him,  and  adjacent  thereto, 
—there  being  at  different  periods  fences  or 
plowed  strips,  not  entirely  inclosing  the  whole, 
but  of  such  a  character  as  to  indicate  a  con- 
nection between  the  tracts,--and  paid  all  the 
taxes,  and  at  intervale  warned  off  trespassers, 
and  distrained  cattle  grazing  thneon.  Udd. 
that  such  acts  constituted  actual,  continuous, 
notorious,  and  adverse  poflttession. — T^Antrr  v. 
Parker.  (Nel).^  55  N.  W.  962. 

3.  Plaintiff  made  a  contract  to  convey  land 
to  his  son,  which  was  not  recorded.  Defendant 
and  his  grantors,  eiaiming  tide  under  a  deed 
from  the  son,  held  exclusive  possession  of  the 
land  for  the  statutory  period.  Plaintiff  at 
various  times  attempted  to  gain  possession,  but 
Us  acts  were  trespasses;  and  he  thought  an 
action  to  recover  the  land,  which  was  dismissed 
without  prejudice.  Htid,  that  plaintiff  had  lost 
his  title  to  the  land. — MendenhoU  v.  Price, 
<Iowa,)  56  N.  W.  321. 

4.  In  a  suit  by  a  railroad  company  to  en^ 
join  a  village  from  opening  a  street  across  Its 
tracks  and  station  yard,  the  sole  Issue  was 
whether  plaintiff  had  acquired  the  land  by  ad- 
verse possession.  It  appeared  that  the  land 
had  bean  dedicated  for  a  street,  and  that,  mora 


than  15  years  before,  plaintiff  had  entered  upon 
it  and  laid  its  tracks.  BtJd.  that  a  finding  that 
the  use  of  the  land  by  plaintiff  had  been  such 
as  to  exclude  the  public  from  the  use  thereof 
was  not  equivalent  to  a  finding  that  the  posses- 
sion had  been  adverse,  and  that  consequently 
a  judgment  for  defendant  would  be  affirmed. 
Mitchell,  J.,  dissenting.— St  Paul  &  D.  R.  Co. 
V.  Village  of  Hinckley,  (Minn.)  55  N.  W.  500. 

6.  In  ejectment,  where  defendant  claimed 
nnder  a  deed  from  B.,  and  n-lied  oo  the  ad- 
verse possesfdon  of  himself  and  grantor,  there 
was  evidence  that  in  1861  B.  em^oyed  a  farm- 
er to  look  after  the  land;  that  the  farmer  did 
Bubstantiaiiy  nothing  morn  llian  drive  his  cat- 
tle there  at  times  to  pasiure,  and  authorized 
two  men  to  cut  the  grass;  that  the  land  was 
uHcd  by  the  neighborhood  as  a  pasture,  and 
thiit  any  one  who  chose  cut  the  grass;  that 
ths  supervision  of  the  farmer  ended  Id  1876  or 
1H78;  snd  that  the  land  remained  unoccupied 
until  1882.  Held,  that  the  evidence  of  adverse 
poRiicssion  was  not  suffiriently  "clear  and  co- 
gent" to  allow  the  question  to  go  to  the  jniy. 
Hudson  V.  Dnfl^,  (Mtcfa.)  56  N.  W.  SSI. 

tf.  The  words  "under  daim  of  title,"  as 
used  in  the  statute  defining  adverse  possesion, 
do  not  require  that  the  dissdsor  should  think 
that  the  land  belongs  to  him  before  entry,  but 
it  is  suCBciont  if  the  entry  be  hostile  to  all  the 
world,  and  he  intend  to  hold  the  land  as  bis 
own,  and  does  hold  it  for  the  statutoryperiod. 
— t;hica^  &  N.  W.  By.  Co.  v.  Groh,  (Wis.) 
N.  W.  714. 

Notice  of  adverse  olalm. 

7.  Whore  a  mortgagor  remains  in  posses- 
sion after  foreclosure  and  sale  for  7  years,  and 
his  widow  continues  in  possession  30  years  aft- 
er his  death,  the  statute  of  limitations  does 
not  begin  to  run  against  the  tme  owner's  right 
to  recover  possession  until  notice  to  him  of  the 
hostile  claim.—Neilson  v.  Orignon,  fWls.)  65  N. 
W.  890. 

8.  Where  a  mortgagor  remains  in  posses- 
sion after  foreclosure  and  sale  for  7  years,  and 
his  widow  continues  in  possession  30  years 
after  his  death,  bat  gives  no  notice  of  any 
claim  of  title  to  the  true  owner,  who  pays  the 
taxes,  such  widow  cannot  claim  title  by  ad- 
verse posseeeion,  though  she  made  sabstantial 
improvements  on  the  land  while  tn  possesMon 
by  clearing,  fencing,  and  cultivating  It. — Netlson 
V.  Grignon,  (Wia.)  55  N.  W.  890. 
Fossession  by  agent 

9.  The  possession  of  one's  agent  is.  for  the 
purpose  of  the  statute  of  limitationa,  the  pos- 
session of  the  prindpal.— Lantry  v.  Ku-aer. 
(Neb.)  66  N.  W.  ^02. 

Bight  to  aooretion. 

10.  Where  a  disseisor  enters  upon  land  bor- 
dering upon  navigable  water,  which  he  inclosed 
with  a  fence,  and  holds  by  adverse  possession, 
title  to  the  shore  includes  title  to  the  accretion, 
and  It  is  not  necessary  that  he  continaally  ex- 
tend his  fence  to  the  water's  edge. — Chicago  St 
K.  W.  Ity.  Co.  V.  (3roh,  (Wis.)  65  N.  W.  714. 

Province  of  jury. 

11.  In  an  action  Involving  the  issue  as  t» 
whether  defendants,  and  those  nnder  whom 
they  claim,  have  acquired  title  to  land  by  ad- 
verse possession,  where  there  is  evidence  show- 

I  ing  that  the  property  was  unoccupied  during 
'  a  portion  of  the  time  relied  on  by  defendants. 
I  it  ia  error  for  the  court  to  direct  a  verdict  In 
their  favor,  though  a  great  preponderance  of 
I  the  evidence   shows  the  possession  claimed, 
I  fiince  it  is  for  the  jury  to  determine,  on  conflict- 
j  ing  evidence,  wheuier  there  has  been  an  actual, 
continued,  visible,  notorious,  distinct,  and  hos- 
tile possession.— Pendill  T.  Marquette  Gonntr 
Agricultural  Soc.,  (Bflcfa.)  66  Srw.  881 
Color  of  title. 

12.  A  tax  deed  purporting  on  Its  face  to 
convey  title  to  land,  though  t<AA  for  failure  to 
comply  with  the  statutes,  affwds  eaiar  at  tUl& 
-Lantry  v.  Parker.  (Nab.)  6S  M.  W.  861 
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18.  In  ejectment  b/  remainder-men  against 
the  mntees  of  the  life  tenant,  commenced  14 
monUis  after  ber  death,  It  appeared  that  de- 
f oidanta  had  been  in  poaiaeadon  nearly  20  years 

imder  their  deed,  and  a  tnx  deed  obtained  while 
the  life  tenant  was  In  posseaaion,  and  before 
her  right  to  redeem  had  expired.  HHd,  that  de- 
fendants held  possession  without  anr  color  of 
right.— little  V.  Edwards.  (Wis.)  55  N.  W.  43. 

Advertifleinent. 
Fondoanre  br,  aee  "MHtgagea.** 

Affidavit 

AfiaomnuiTtiig  anrfgnment,  see  Assignment  for 
Bw^t  of  Gredltora."  2,  3. 

For  atUchment,  see  "Attachment^*  2,  8. 

For  service  hj  pablicatiMi,  see  "Writa  and  No- 
tice of  Suits.'*  4-6. 

Td  acoonnt  tor  lien,  see  "Medianlca'  Uens,"  13. 

To  aecare  aUowanoe  of  mttomer'B  fee,  aee 
"Ooata,''8. 

AfteivAoquirod  Title. 

See  'fBatoppel,"  4,  6. 

Agency. 
See  Trinelpia  and  Agent** 

Aider  by  Verdict. 

See  'Tleadlng."  1&-1& 

Aloohollo  lilqiiore. 

See  "IntOKtcatlng  Uqnora." 

AUBNS. 

Bight  to  aoqaire  land. 

Acts  22d  Gen.  Ansem.  c  85,  H  1.  2,  pro- 
ride  that  nonresident  aliens  are  prohibited  from 
"acquiring  title  or  taking  or  holding"  real  es- 
tate **hr  descent,  deviae,  purchase,  or  other- 
wlee,**  except  that  any  nonresident  alien  may 
"acquire  and  hold"  real  property  to  the  amount 
of  $10,000,  prorlding  that  within  five  yeara 
from  the  date  of  "pnrchase"  of  said  property 
the  same  Is  placed  in  the  actual  possession  of 
a  person  rdated  to  such  "purchaser"  within  the 
third  degree,  etc.  Code,  |  45,  provides  that 
'Vords  and  phrases  shall  be  constrned  accord- 
ing to  the  context  and  the  approved  asage  of 
the  lan^ge."  BM,  that  the  "rord  "purchase" 
loclndes  the  acquMtton  of  real  property  by 
derlae  as  well  aa  iiy  a  aole  for  u  •■•lU'tMl'Tiition. 
— BaniMtt  T.  mbb«rt,  (Ibwa.)  05 17.  W.  88. 

AUnumy* 

See  "DiTorce,"  8. 

Alteration  of  Highway. 

Bm  •'Highwaya,'* 

AI/TEBATIOir  OF  IN8TB.U- 
lUUITS. 

Franiinption  and  bnrden  of  proot 

1.  Where  defendant  alleges  that  the  note 
soed  on  had  been  altered  auice  execution,  a 
charge  that.  If  It  was  found  that  the  note  had 
been  altered  since  execndon  In  the  manner 
claimed,  then  the  law  presumed  that  snch  al< 
teration  was  made  with  a  fraudulent  purpose, 
and  by  the  payee  or  plaintiff,  la  correct  Rob* 
Inaon  t.  Reed,  46  Iowa,  22a  fbUowed^-Shioe- 
4m  T.  WMw.  OmJ  06  nI  W.  060. 


S.  Where  defradont  alleges  that  the  note 
sned  on  bad  been  altered  nnce  execution 
substituting  the  word  "bearer"  for  **ord«-."  tiie 
burden  is  on  htm  to  show  the  alteration,  and  If 
this  is  established  the  burden  is  on  plaintiff  to 
show  that  the  alteration  was  mode  with  de- 
fendant's knowledge  and  consent.  Hagan  t. 
Insurance  Co.,  46  N.  W.  1114,  81  Iowa, 
821.  distinguished.  Bobinson  t.  Beed.  46  Iowa, 
220,  followed.— Shroeder  t.  Webster,  (Iowa.)  55 
N.  \V.  569. 

3.  In  an  action  on  a  note  by  a  purchaser 
before  maturity,  defendant  pleaded  an  unau- 
thorized alteration  In  the  note.  Plaintiff  filed  a 
general  denial  to  the  answer,  and  on  the  trial 
placed  the  note  In  erldence,  and  reated.  De- 
fendant showed  that  the  payee  had  made  unau- 
thorized alterations  by  fllllng  in  int^-est  blanks 
left  by  defendant    Held,  that  the  burden  of 

{iroving  that  defendant  was  guilty  of  such  neg- 
Igence  in  leaving  the  blanks  in  the  note  as 
would  estop  him  from  denyiuR  liability  was 
upon  plaiuuff,  and  that  plaintiff  did  not  aa- 
Bume  the  burden.— Conger  t.  Crabtree,  Uowa.) 
56  N.  W.  885. 

Amendment. 

Of  pleading,  see  "Pleading."  9. 
 effect  on  muulng  of  statute,  aoa  "Limita- 
tion of  Actions,"  11. 
Of  statute*,  see  "Statnteo,"  4,  5. 

f -MTM-ATJI 

E^ining  or  injury  by  railroad,  see  "Ballioad 
Companiea.^1^22. 

TreapaaalDg  an  I  mala. 

1.  Comp.  St  a  2,  art  8,  |  1.  nuking  the 
owners  of  liTe  stock  liable  for  damage  done 
by  them  on  cultlTated  lands,  makes  liable  also 
one  who  has  stock  in  custody  as  depasturer, 
though  the  owner  pay  him  nothing  for  his 
serrices.— Laflin  T.  Svoboda.  (Neb.)  55  N.  W. 
1049. 

a.  Ck>mp.  St.  c  2,  art  S.  |  2,  gives  t» 
the  owner  of  caltivated  land  a  lien  on  tres- 
passing stock,  and  section  11  provides  that 
nothing  in  the  law  contained  shall  prevent 
the  person  injured  from  suing  for  damaees. 
EM,  tlut  the  landownw's  surrendw  of  the 
cattle,  and  consequent  waiver  of  his  lira,  did 
not  waive  his  action  fbr  damacao.— IaOd  t. 
Svoboda.  (NebJ  65  N.  W.  1049. 

 KUltng  dog. 

8.  The  net  that  a  dog  wanders  from  a 
highway  upon  uninclosed  land,  and  is  about 
to  destroy  growing  plants  there,  does  not  Jus- 
tify killing  him,  utnoniA  the  landowner  may 
have  been  subjected  also  to  repeated  annoy- 
ances of  the  same  sort  from  other  dogs.— 
Tenhopen  t.  Walker.  (MIeh.)  66  N.  W.  657. 

Answer. 

Bee  "Pleading."  & 

AF!FBAIi. 

L  JUHISDICnOZL 

IL  REQU1SITB8. 
IIL  PRACTICB. 
IV.  REVIEW. 

Y.  DECISION. 

VL  LIABILITY  ON  APPEAL  BONDw 

See,  also,  "Certiorari  r  "New  TrloL* 
Oo^  on  vn^eal.  see  "Costa."  a 
IHscretiMi  of  oonrt  with  referctton  to 

Judgment  see  "Judgment"  24. 
Effect,  restitutloD  of  premises  pending,  M»  Tor- 

dble  Entry  and  Detainer,"  4. 
Excepttona  to  instructions,  see  "Trial,"  8&  ST. 
U  crbifaial  oaMs,  aee  "Criminal  Law,**  MM. 
TazatioB  of  oottn,  sea  ''OoKtM,"  ^ 
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L  JUKISDICTIOIf. 

In  general. 

1.  Nether  the  district  court  Dor  the  su- 
preme court  can  siTa  a  party  a  rijcbt  to  appeal 
lifter  the  time  for  appeal  prescribed  by  tbe 
statutes  has  paaaed.— Bums  t.  Pliiimey,  (Minn.) 
66  N.  W.  MO. 

2.  The  main  defendant  in  garnishee  pro- 
ceedinsa  cannot  appeal  from  a  judgment  atcainst 
tbe  garnishee,  after  tbe  latter  has  sued  out 
and  Mrred  a  writ  of  oerttonul  in  the  same  pro- 
oeedin  g.— McCormick  Harvesting  Mach.  Oo.  t. 
Heed.  TWia.)  65  N.  W.  147. 

Who  may  appeal. 

8.  One  who  claims  no  interest  in  the  snb- 

gct  of  controTcrey  cannot  be  heard  on  appeal. — 
urns  T.  Phinney.  (Minn.)  55  N.  W.  640. 
Appealable  judgments  and  orders. 

4.  An  order  requiring  a  bill  of  particulars 
to  be  made  more  spedfic  is  not  appealable. — Van 
Zandt  T.  8.  H.  Wood  Prodnee  Co..  (Minn.)  56 
N.  W.  868. 

n.  KEQUIBITEB. 

Time  of  taking. 

B.  An  appeal  will  be  dismissed,  as  not 
havinE  been  talcen  within  six  months  from  tbe 
rendition  of  the  judgment,  as  required  by  Code, 
i  anS,  where  the  only  showing  in  the  abstract 
as  to  the  date  of  the  judgment  Is  that  tbe 
court,  at  the  conclusion  of  tbe  trial,  sustained  a 
motion  to  take  the  case  from  the  jury,  and 
enter  judgment  for  plaintiff,  and  it  appears 
that  tbe  trial  took  place  some  10  months  before 
tiie  appeal  was  taken.  —  Wambach  t.  Grand 
Lodge  of  Iowa,  Legion  of  Honor,  (Iowa,)  65 
N.  W.  516. 

0.  2  How.  St.  I  6784.  provides  that  if  any 
person  aggriered  by  the  act  of  a  Judge  of  pro- 
bate shall,  without  fault  on  his  part,  omit  to 
claim  or  prosecute  his  appeal,  the  circuit 
court,  if  it  shall  appear  that  justice  requires  a 
revision  of  the  case,  may  allow  an  appeal  to 
be  prosecuted  as  if  taken  seasonably.  Held. 
that  the  clause  "or  prosecute  his  appeal"  refers 
to  the  appeal  from  tbe  determination  of  the 
Judge  of  probate,  and  not  to  the  proceedingg  in 
the  probate  court,— Merriman  t.  JaelLS<m  Cir> 
cult  Judge,  (Mfcb.)  65  N.  W.  102t. 

7.  An  umlertaking  for  an  appeal,  delivered 
to  a  county  judge  at  9:30  P.  M.  of  the  tenth 
day  after  a  judgment  was  rendered  by  him  is 
within  10  days  from  the  rendition  of  the  judg- 
ment, as  required  b*  statute. — McKinley  v. 
Chapman,  (Neb.)  55  N.  W.  882. 

a  Under  Rev.  St.  i  16!*9,  providing  that 
an  appeal  from  an  order  allowing  or  disallow- 
ing a  claim  against  an  estate  in  tbe  hands  of 
an  assignee  for  creditors  shall  be  taken  "within 
30  days  from  the  entry  of  tbe  order,"  an  ap- 
peal from  an  ordw  dated  October  15th  may  be 
perfected  Novembra  12th,  though  the  order 
states  that  it  is  "as  and  for  September  10th," 
when  the  meaning  of  this  is  merely  that  the 
order  appealed  from  la  a  modi6cation  of  an  or- 
der  of  the  earlier  date.— Jones  t.  Pienlng,  (Wla.) 
65  N.  W.  413. 
ITotioe  of  appeal. 

9.  In  an  actitm  to  foredose  a  trust  deed, 
to  which  jnnior  judgment  creditors  are  made 
-defendants,  a  notice  of  appeal  1^  them  from 
a  decree  adjudging  plaintiff's  Hen  to  be  valid, 
^d  superior  to  theirs,  need  not  be  served 
-on  their  codefendants,  since  the  determination 
■of  the  question  involved  will  not  affect  the  hi- 
terests  of  tbe  latt«.— Wdfe  T.  Jaffray.  (Iowa,) 
55  N.  W.  91. 

10.  In  proceedings  by  a  city  under  Laws 
1887,  Act  48,  to  conaemn  land  for  the  extension 
«f  a  mblle  street,  an  appeal  by  the  city,  after 
a  verdict  that  the  opening  of  such  street  is  not 
a  public  necessity,  will  be  dlsmttwed  If  do  no- 
tice of  appeal  is  served  on  all  of  defotdants,  as 
required  oy  section  21  of  the  ant.— City  of 
Orand  Baplda  v.  Chicago  ft  W.  If.  By.  Ooi„ 
<HldL)  55  N.  W.  aOfiL 


IIL  PRACTICB. 

ABsignments  of  error. 

11.  An  assignment  of  error,  that  **Um  eont 
erred  in  not  directing  a  verdict  for  defmdut,' 
is  too  general  to  be  reviewed  on  ■ppeal— Al-  i 
berts  V.  VUlage  of  Vernon,  (Mich.)  %  N.  V.  I 
1022. 

13.  Ah  assignment  of  error.  In  trvmpmn,  tba 

the  court  erred  In  finding  certain  tax  deeds,  m- 
der  which  the  appellsjit  claimed  title,  voij.  ii 
Dot  sufficient  to  entitle  him  to  a  review  of  the 
facts  upon  which  such  concluston  of  law  ii 
based.— Hecock  v.  Van  Dusen,  (Mich.)  55  y, 
W.  1024. 

18.  An  assignmmt  of  error,  "that  the  earn 
erred  in  teadoAng  Jadgment  for  the  d^vod- 
ants,"  will  not  be  considered  on  aimeaL— 
cock  T.  Van  Dusen,  (Mich.)  56  N.  W.  VKl 

14.  An  assignment  of  error  calling  in  qaet- 
tlon  the  correctness  of  the  findings  of  a  •'oart 
is  of  no  avail  when  it  specifies  no  particalv 
findings,  but  ia  applicablf  alike  to  several- 
Dallemand  v.  Swensen.  (Minn.)  IWS  N.  W.  S15. 

Ifi  Assignments  of  error  that  "the  Tcrdiet  it 
contrary  to  law,"  and  that  "the  court  errci)  io 
rendering  judgment  upon  the  v^ict,"  are  Iw 
general. — Hamilton  Buggy  Co.  v.  Iowa  BafCST 
Co.,  (Iowa,)  55  N.  W.  498. 

16.  The  statotory  assignment,  in  a  motiia 
for  a  new  trial,  of  "errors  of  law  ocenrrini;  it 
the  trial,  and  duly  exceed  to,"  Is  imthanit 
to  present  for  review  the  ruling  of  the  c-nn 
upon  a  demurrer,  ore  tenus,  interpised  heUr* 
the  introduction  of  auy  evidence. — KiversiJe 
Coal  Co,  V.  Holmea,  (Neb.)  !S3  N.  W.  2r>5. 

17.  The  failure  of  a  jury,  in  assessing  tbt 
amount  of  recovery,  to  allow  interest  upoD  i 
sum  due  upon  contract,  is  not  presented  for 
review  by  the  assignment,  in  a  nootion  for  a 
new  trial,  that  the  verdict  is  not  snppor!4>d 
sntHcient  evidence.  —  Riverside  Coal  Co.  t. 
Holmes.  (Neb.)  55  N.  W.  255. 

15.  An  assigDment  of  verm  that  **the  cnon 
errs  in  overruling  latervflner*s  motion  to  dit>v 
a  verdict  for  intervener,"  the  motion  r«>fi.*r>-i 
to  containing  12  distinct  grounds,  is  insuffinei.: 
in  not  pointiDg  out  the  particular  grounds  of 
error  complained  of.— Hamilton  Baggy  Co.  t. 
Iowa  Buggy  Co.,  aowa.)  55  N.  W.  456. 

19.  A  general  assignment  of  error  dinvrlrd 
against  a  charge  is  in  violation  of  Code,  i 
and  will  not  be  conudered.— Shroeder  T.  M't!)- 
Bter,  (Iowa.)  55  N.  VT.  509. 

Becord. 

so.  Brror  cannot  be  alleged  upon,  nor  i^ 
r^rularity  or  misconduct  of  the  trial  court 
shown  on  appeal  by,  any  statement  of  n-hat 
look  place  at  the  trial  contained  hi  the  RnAizf 
of  facts  or  decision  filed  by  the  trial  Jnd::.-,  ■ 
Prouty  V.  Hallowell.  (Minn.)  55  N.  W.  fTJ.". 

21.  A  defeated  party  to  an  action  In  tV 
county  court,  who  promptly  orders  a  tranftrript 
of  the  proceedings  to  be  prepared  fbr  the  v^j- 
pose  of  appealing  the  case,  will  not  be  dentt<] 
the  right  of  appeal  because  the  county  jnl^f 
fails  to  prepare  the  transcript  within  30  dsn 
after  the  rendition  of  judgment,  as  required  b! 
Inw.— Omalia  Coal,  Coke  &  Lime  Co,  t.  Faf, 
(Neb.)  65  N.  W.  211. 

83.  ne  municipal  court  act  of  Mlnnespnlia 

f:  18,  provides  that  a  party  demanding  a  juir 
a  a  civil  action  shall  be  required  to  pay  a  ob- 
tain jury  fee,  and  unless  the  jury  fs  aemand*! 
and  the  fee  paid,  Dpon  the  calling  of  the  cal■  ■^ 
dar  on  the  first  dajr  of  the  term  at  which  xir 
action  is  set  for  trial,  a  Jnry  will  be  cousid^wiiri 
waived)  and  the  action  tried  by  tbe  cooi: 
Held,  that  an  appellant  who  assfgna  as  en*« 
the  denial  of  his  demand  for  a  Juir  tria.1  shocU 
make  it  appear  from  the  record  diat  hia  demwl 
was  accompanied  hj  payment  of  the  iiatr  fn 
Into  court. — MeGeagfa  t.  Nordberff*  (Bflnn.)  S 
N.  W.  117. 

SB.  Errors  in  the  abstract  of  the  rp«xW 
filed  on  appeal  will  not  prevent  the  trial  a- 
novo  of  a  case  tried  bdow  la  ntoltjr  widest 
objection,  wheray  on  tha  tJbttntt  iib^  qmm- 
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tioned,  a  oomplete  traoflcript  is  filed.— Hoyt  t. 
ICcLasan.  (Iowa,)  55  N.  WT 18. 

M.  On  appeal  from  the  commissionera  re- 
port in  proOBedings  to  settle  disputed  boond- 
aiies.  It  is  proper  to  Incorporate  in  the  abstmet 
the  opinion  of  the  lower  court— Williams  v. 
Tschantz,  aowa.)  65  N.  "W.  202. 

2.5.  An  additional  abstract  filed  bj  appellee 
because  appellant's  abstrat-t  omits  eriaence 
■nd  other  material  matten  will  be  stricken 
from  the  files,  where  such  additional  abstract 
contains  merely  the  deductions  and  conclusions 
of  couDsei  as  to  what  the  record  is,  Instead  of 
settiuK  out  the  omitted  portions,  as  required  by 
rule  19.— Peck  Hutchinson.  (Iowa,)  55  N. 
"W.  511. 

96.  Documents  which  hare  been  set  out  tn 
the  petition  and  admitted  in  the  answer,  and 
"whien  hare  been  properly  identified  in  the 
stenographer's  minutes  and  offered  in  evidence. : 
arp  part  of  the  record  on  appeal,  even  though 
they  were  not  filed  and  left  with  the  clerk  as 
evidence  in  the  case^- Norelty  Iron  Works  v. 
Capital  City  Oatmeal  Co..  (Iowa,)  65  N.  W. 
618. 

27.  An  abstract  must  show  that  it  contains 
all  the  eTidence,  a  certificate  of  the  judge  and 
reporter  as  to  the  contents  of  the  transcript  be- 
ing iuBufiicient.— Thatcher  T.  Stickney,  (Iowa.) 
65  N.  W.  4S8. 

Where,  at  the  close  of  the  trial  of  an 
action  at  law,  the  shorthand  notes  were  filed, 
and  the  translation  thereof  was  filed  prior  to 
the  time  the  clerk  made  his  abstract,  it  Is  not 
sround  for  striking  all  of  the  evidence  from  the 
abstract  that  the  translation  was  not  filed 
within  six  months  from  the  renditioa  of  Judg- 1 
mont.  and  that  it  had  not  been  filed  on  the  | 
date  of  the  service  of  appellee's  additional  ab- 
stract;   appellee  never  having  called    for    a  | 
transcript  of  the  notes,  and  the  filing  of  his  ad- , 
ditional  abstract  being  the  first  notice  to  ap- 1 
pellant  that  a  translation  of  the  notes  would  be  | 
required.    Lowe  v.  Ijowb.  40  Iowa,  220,  and  | 
Hnrrison    v.  Snair,  41  N.  W.  315.  711  lown, 
658,  distinguished.    Hammond  v.  Wolf,  42  N. 
W.  778.  78  Iowa,  228,  foUowed.— Slone  v.  Ber- 
Un,  (Iowa.)  55  N.  W.  341. 

■iV.  An  appeal  will  not  be  dismissed  for  fail- ; 
are  to  par  or  secure  the  clerk  his .  fees  for  a  | 
transcript  of  tbe  testimony,  although  the  rec- ' 
ord  shows  that  the  fees  were  not  paid  until 
after  the  date  when  the  translation  of  the 
■tenographei^s  notes  was  filed,  tbore  being  no 
claim  that  the  fees  have  not  fn  fact  1>een  paid. 
—Slone  T.  Berlin,  (Iowa.)  55  N.  W.  341. 

80  Defects  in  tbe  record,  which  are  not  such 
as  to  prevent  a  full  consideration  of  the  case 
on  its  merits,  afford  no  ground  for  refudng 
ft  trial  de  novo  in  the  supreme  court— Smith  v. 
Watson,  Oowa.)  55  N.  W,  68. 

31.  Errors  assigned  on  rulings  on  objections 
to  interrorsratioQs  and  answers,  referred  to  in 
the  assignment  by  number  only,  cannot  be  con- 
sidered on  an  abstract  in  whidi  the  qnestions 
and  answers,  with  their  numbers,  are  not  pre- 
served, but  are  rondeosed,  and  In  narrsiive 
form,  so  that  the  court  cannot  locate  the  mat- 
ter objected  to.— Bem  v.  Bern,  (S.  D.)  55  N. 
W.  1102. 

89.  When  refusal  to  suppress  a  deposition 
Is  anaiened  as  error*  the  record  must  show  the 
existence  of  the  facts  upon  which  the  motion 
was  based.  It  cannot  be  assumed  that  the 
facts  existed  because  they  were  stated  in  the 
notice  as  tbe  grounds  upon  which  the  motion 
would  be  made.— Bem  v.  Bem,  (S.  D.)  55  N. 
W.  1102. 

88  WTiere  a  transcript,  for  the  purpose  of 
appealing  a  case  to  the  district  court,  ia  filed 
after  the  statutory  period  has  elapsed,  the  ap- 
pellee. b>  filing  pleadings,  and  contesting  tbe 
case  on  its  merits,  waives  his  right  to  object  to 
the  delay,  even  though  this  action  be  taken  aft- 
«r  the  overruling  of  a  motion  made  by  him  to 
ehallenee  the  validity  of  the  appeal. — Omaha 
Coal,  C<^  ft  Ume  Oo.  t.  Fay,  (Neb.)  65  N.  W. 

3il  Is 


Be  cord — BUI  of  exoeptiona. 

84.  Gomp.   Laws,   I   51(3,   provider  thtt^ 

when  there  is  an  answer,  the  judgment  roll 
shall  consist  of  the  summons,  pleadtivrs.  or 
copies  thereof,  and  a  copy  of  the  Judgmeut. 
with  any  verdict,  etc.  Section  47a(i  defines 
"verdict'*  as  inclnding  findings  of  fact  bv  a 
lodge  or  referee.  Held,  that  the  court's  find- 
ings of  fact  are  a  port  of  the  judgment  roll, 
and  need  not  be  Inidaded  fn  a  hill  of  excep- 
tions.—Colonial  ft  n.  S.  Mortg.  Go.  V.  Bradley, 
(8.  D.)  55  N.  W.  1108. 

8.^.  Affidavits  nsed  on  the  hearing  of  a  mo- 
tion in  the  district  court  caunot  he  conddered 
in  the  supreme  court  unless  embu  Ui.'.1  In  a  bill 
of  exceptions.- Haggard  v.  Van  l>nyn,  (Neb.) 
55N.  W.  263. 

Sti.  Where  in  an  action  at  law,  in  which 
the  evidence  was  taken  bj  a  shorthand  re- 
porter, there  was  a  skeleton  bill  of  exceptions 
which  property  identified  every  item  of  evi- 
dence, so  that  the  clwk  of  the  court  was  en- 
abled to  make  up  his  transeript  with  certainty, 
the  evidence  is  snffidently  identified  and  pre- 
served to  be  properly  In  the  record  on  appeal. 
— Wright  V.  Everet',  (lowa.»  55  N.  W.  4. 

37.  Where  appellee,  in  his  amendment  to 
appellout's  abstract,  says  that  appellant's  ab- 
stract is  misleading,  and  does  not  contain  all 
the  testimony,  or  a  fair  substance  thereof, 
and  that  by  reason  of  appellant's  unfair  ab- 
stract the  two  abstracts,  taken  together,  do 
not  contain  a  truthful  and  fair  account  of  all 
the  testimony,  the  two  together  will  not  be  held 
to  contain  all  tbe  evidence,  so  as  to  dispense 
with  a  bill  of  exceptions.  —  Barber  v.  Scott, 
(Iowa,)  55  N.  W.  Gm. 

Ha.  Objectionable  remarks  of  counsel  cannot 
be  preserved  for  review  on  appeal  In  afSdavits, 
a  bill  of  exceptions  being  necessary. — Ford  v. 
Easley,  (Iowa,)  55  N.  W.  336. 

3!t.  A  bill  of  exceptions  not  filed  within  the 
time  allowed  cannot  be  considered.— Barber  v. 
Scott,  (Iowa.)  55  N.  W.  502. 

Hearing  and  rehearing. 

40.  Where  it  appears  that  the  hearing  of  an 
appeal  was  on  what  purported  to  be  a  return 
from  tbe  district  court,  but  that  In  fact  no  re- 
turn had  been  made,  the  order  entered  on  sudi 
hearing  will  be  set  aside,  as  the  court  had  no 
Jurisdiction.— r«ge  v.  MiUe  I*cs  Lumber  Co., 
(Minn.)  55  N.  W.  1119. 

IV.  REVIEW. 

In  general. 

41.  Where  an  appeal  is  from  an  order 
granting  or  continning  a  temporary  liijan<!ti<nit 
the  only  purpose  of  the  Injunction  hdag  to 
hold  the  property  involved  In  statu  quo  during 
the  pendency  of  the  litigation,  and  where  the 
title  to  the  property  in  dispute  Is  In  doubt,  de- 
pending on  many  questions  of  law,  and  prob- 
ably of  fact,  not  discussed  by  counsel  on  sodi 
preliminary  appeal,  the  supreme  court  will 
treat  the  quewtion  of  title  as  a  doubtful  one, 
and  decide  only  whether,  under  such  drcnm- 
stances,  the  temporary  injunction  was  rightly 

Sauted. — Huron  Waterworks  Oo.  v.  City  of 
nron,  (S.  D.)  65  N.  W.  751). 

42.  Where  parties  consent  to  try  their  reuse 
below  on  a  particular  theory  of  what  the  law 
of  the  case  is,  though  it  be  erroneous,  they 
cannot  comtdain,  If  the  result  be  correct  ac- 
cording to  that  theory.  —  Davis  t.  Jacoby. 
(Mhin.l  55  N.  W.  908. 

48.  Where,  on  appeal  In  an  eqnlty  case, 
the  decision  of  the  court  below  Is  substHntlal^ 
correct,  the  mere  fact  that  some  of  the  findings 
are  erroneous  will  not  reverse  the  decree. — 
Smith  V.  Knight,  (Iowa,)  56  N.  W.  189. 

44.  Where  no  briefs  are  filed  by  either  party 
on  error,  the  court  will  examine  the  pleadings 
and  evidence,  and,  If  the  judgment  conforms 
thereto.  It  will  be  affirmed.— Phenix  Ini.  Oo. 
V.  Reams,  (Neb.)  65  N.  W.  1074. 

4fi.  On  an  appeal  from  a  Judgment  assert- 
Ins  the  Invalidity  of  a  tax  title  the  sppeUst* 
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conrt  will  not  be  confined  to  a  conalderatios  of 
the  gronnds  for  the  dedslop  pointed  oat  by  the 
lower  court— TUlotMm  t.  Webber.  (Midi.)  66 
N.  W.  8S7. 
On  second  appeaL 

46.  Wbere,  on  an  appeal  from  an  order 
denying  a  new  trial,  the  order  U  aflirmed,  all 
questions  that  might  hare  been  raised  on  that 
appeal  are  res  judicata,  and  will  not  be  con- 
sidered on  an  appeal  from  the  Judgment  en- 
tered on  the  Terdict  or  findinft.— lllleny  t.  Wol- 
verton,  (Minn.)  55  N.  W.  822. 

Oltjeotions  uot  raised  below. 

47.  Wher  •  defendant,  in  trover,  is  a  corpora- 
tion, and  claimed  on  the  trial  that  It  had  a  lien 
on  the  property  for  lumber  and  machine  work, 
and  that  plaintiff  agreed  that  It  miglit  remain 
until  the  oill  was  paid,  it  cannot  be  heard  to 
say,  on  appeal,  that  the  detention  of  the  prop- 
erty by  its  president  was  without  Its  authority. 
— Knppel  T.  Adrian  Furniture  Hannfg  Co., 
(MichJ  65  N.  W.  995. 

48.  Where  the  averments  of  an  answer  are 
met  in  the  reply  by  matter  of  avoidance  con- 
jointly with  a  denial  of  such  averments,  a 
special  finding  of  the  jury,  sustaining  such  de- 
nial, will  not  be  set  aside  on  the  ground  of  the 
admission  in  the  reply,  when  no  objection  was 
made  in  the  trial  court.— Sun  Fire  Office  of 
London  v.  Ayerst.  (Neb.)  55  N.  W.  635. 

Where  the  record  on  appeal  shows  that 
certain  evidence  offered  on  the  trial  was  ob- 
jected to,  but  no  ruling  appears  to  have  been 
made  on  it,  It  will  be  presumed  that  the  objec- 
tlon  was  waived, —Shroeder  t,  Webster,  (Iowa,) 
55  N.  W.  569. 

60.  Where  the  referee  omits  to  make  any 
finding  on  one  or  more  of  the  issues  presented 
by  the  pleadings  in  a  caae  before  him,  and  the 
parties  suffer  the  report  to  be  made  the  basis 
of  judgment  by  the  court,  without  any  sug- 
gestion to  the  court,  or  objection,  that  all  the 
issues  are  not  reported  on,  and  judgment  is 
entered  which  is  consistent  with,  and  supported 
by,  the  findings  returned,  such  judgment  will 
not  be  reversed  on  account  of  such  neglected 
issues  unless  appellant  shows  that  evidence  was 
offered  on  one  or  more  of  such  iasuea,  and 
that  such  evidence  would  have  supported  a 
finding  which  would  countervail  the  findings 
actually  made,  and  thus  have  required  a  dif- 
ferent judgment  to  be  entered.— Merchants' 
Nat.  Bank  v.  MoKinney,  (S.  D.)  55  N.  W.  929, 

51.  An  objection  to  a  petition  for  alleged  in- 
suGQciency,  not  presented  by  any  pleading  nor 
by  motion  in  arrest  of  Judgment,  will  not  be 
considered  on  appeal.  —  Peregoy  T.  Wheelw, 
Oowa,)  55  N.  W.  462. 

fi3.  Where  a  person  In  whose  favor  an  ex* 
cessive  verdict  was  rendered  files  a  remitter  of 
the  excess,  the  court,  on  appeal,  will  not  re- 
verse a  judgment  entered  for  the  full  amonnt 
of  th)  v«^ict,  unless  It  appears  that  the  ]ow&e 
court,  with  knowledge  of  the  remitter,  has  re-  < 
fused  to  reduce  the  judgment.-^.  P.  Ketcham  I 
&  Bro.  V.  Larkin,  (Iowa.)  66  N.  W,  472. 

53,  In  a  proceeding  to  establish  a  claim  '. 
against  a  decedent's  estate,  an  objection  that 
the  claim  was  not  filed  and  proved  within  the 
required  time  (Code,  S  2421)  cannot  be  raised  ; 
for  the  first  time  on  appeaL— Stevens  v.  Wit- 
ter, (Iowa,)  66  N.  W.  635: 

64.  In  an  action  on  a  note,  where  the  de- 
fense ia  an  estoppel,  and  the  jury  are  instruct- 1 
ed,  without  object'on,  that  the  harden  wos  on  I 
defendant  to  establish  it  by  a  preponderance  of 
evidence,  the  verdict  for  defendant  will  not  be 
disturbed  on  a  theory,  raised  for  the  first  time 
on  appeal,  that  the  estoppel  must  be  made 
out  by  conclusive  proof,  and,  the  evidence  be- 
ing confilcting.  the  court,  on  appeal,  wiW  ex- 
amine it  to  see  if,  with  or  without  conflict.  It 
creates  an  estoppel.— Jandt  v.  Bronk,  (Iowa,) 
65  N.  W.  347. 

 Necessity  for  motion  for  new  trial. 

66.  In  order  to  review  the  proceedings  In 
the  trial  of  an  equity  case  br  a  petltioii  in 


error,  a  motion  for  a  new  trial  must  be'  Sled, 
as  in  an  action  at  law.  —  Oray  t.  Disbrow, 
(Neb.)  55  N.  W.  255. 

Discretion  of  trial  court 

SS.  The  granting  or  dissolving  of  a  tempo- 
rary injunction  pendente  Ute  reetraining  a  rail- 
road company  from  constructing  its  road  over 
certain  land  is  In  the  discretion  of  the  court. — 
Meyers  t.  IMuth  Transfer  By.  Co^  (Minn.)  65 
N.  W.  14a 
FreramptionB. 

67.  A  writ  issued  by  a  judge  within  his  cir- 
cuit, concluding  as  follows:  "Witness  the  Hon. 
William  Gardner,  Judge  of  the  Circuit  Court. 
In  op«i  court,  at  *  *  *.  [Signed]  WlUiam 
Qardner,  Jndge,"-^11  be  deemed  tue  act  of 
the  court,  and  not  of  the  judge.— Evans  v. 
Bradley,  (S.  D.)  55  N.  W.  721. 

68.  An  order  made  by  a  judge  within  his 
drcuit,  which  he  is  authorized  to  make  as  a 
court  or  judge,  will  be  presumed  to  be  made 
by  the  court,  unless  It  clearly  appears  from 
the  order  that  it  was  intended  to  be  the  order 
of  the  judge,  and  not  that  of  the  conrt — Evans 
V.  Bradley,  (S,  D.)  55  N.  W.  721. 

59.  When  the  facta  stated  in  nn  alternative 
writ  of  mandamus  are  sufficient  to  authorize 
the  court  to  issue  a  peremptory  writ,  the  su- 
preme court,  in  the  absence  of  proof  to  the 
contrary  In  the  record,  will  presume  that  the 
facts  stated  In  such  alternative  writ  were 
proven  to  the  satisfaction  of  the  court,  and  that 
the  peremptory  writ  was  properly  Issued.  — 
Evans  V.  Bradley.  (S.  D.)  55  N.  WT  721. 

60,  Where  no  exception  is  taken  to  the  fail- 
ure of  the  court  to  rule  on  a  motion  to  dismiss 
the  case  and  strike  out  testimony,  and  it  does 
not  appear  that  the  matters  were  called  to  the 
attention  of  the  court  afterwards,  and  before 
the  decision  of  the  case,  it  will  be  luresumed 
that  the  motions  were  waived.— Payne  v.  Di- 
cus,  (Iowa,)  55  N.  W,  483. 

til.  Exhibits  which  the  record  shows  were 
offered  in  evidence  will  not  be  presumed  to 
have  been  held  from  the  consideration  of  the 
juiT,  Id  support  of  a  contention  that  the  ver- 
dict was  unsupported  by  the  evidence. — Dawacm 
V.  Williams,  (Neb.)  55  N.  W.  284. 

Sufficiency  of  evidence. 

62.  On  a  trial  to  the  court,  wh^e  there  was 
a  condict  in  the  evidence,  a  judgment  for  plain- 
tiff should  not  be  disturl>ed. — Smalls  v.  f^Uler- 
ton,  (Iowa,)  65  N.  W.  32a 

es.  The  contention  that  a  verdict  Is  without 
support  in  the  evidence  cannot  be  maintained 
when  the  explicit  and  consiatent  testimony  of 
one  witness  sustains  it,  even  though  a  number 
of  witnesses  may  as  explldtly  testify  to  the 
contrary.— Taylor  v.  Jones,  (N.  D.)  65  N.  W. 
aiKi. 

04.  Where,  In  an  action  on  a  contract  to 
haul  cedar  logs  at  a  fixed  price  "per  cord,"  de- 
fendant attempts  to  prove  that,  by  a  particular 
custom,  a  "cord"  of  cedar  logs  is  256  cubic  feet, 
but  the  evidence  docs  not*  conclusively  show 
nuch  custom,  a  verdict  that  the  term  "cord" 
has  its  ordinary  meaning  will  not  be  disturbed. 
— McManuB  v.  Louden.  (Minn.)  55  N.  W.  130. 

fi'>.  Where,  in  an  action  for  money  had  and 
received,  defendant  sets  up  an  equitable  coun- 
terclaim, and  the  evidence  preponderates  in 
favor  of  his  contention,  a  decree  granting  him 
affirmative  relief  will  not  be  disturoed. — Kuppin 
V.  Lee,  dowaO  66  N.  W.  m 

Wt.  Where  from  an  examinatioa  of  the  evi- 
dence it  is  apparent  that  the  verdict  is  wrong, 
it  will  be  set  aaide,  —  Wood  River  Bank  v. 
Dodge,  (Neb.)  55  N.  W.  234, 

07,  Where  a  bill  of  exceptions  disrloaes  that 
important  evidence  has  been  therefrom  omit- 
ted, the  settlement  and  authentication  thermf 
will  not  control,  though  the  recitations  therein 
are  to  the  contrary,  and  the  verdict  will  not 
be  disturbed  as  contrary  to  the  evidence. — Daw- 
son V.  Williams.  (Neb,)  55  N,  W.  284. 

68.  To  authorize  the  interference  of  the  su- 
preme court  in  the  mattw  ot  damages,  it 
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should  appear  that  tber  are  so  exceesWe  as  to 
create  the  belief  that  Uie  jury  were  misled  by 
passion,  prejudice,  or  ignorance.  —  Dugan 
^i^,  §1  P.,  U.  &  O.  Ry.  Co.,  (Wis.)  55  N. 

69.  S\'here.  io  r^Ievln,  the  burden  of  proof 
is  upon  the  plaintiff  to  establish  the  bona  fides 
of  a  chattel  mortgage  under  which  he  claimn, 
a  verdict  in  favor  of  defendant  will  not  be  set 
flsfde  on  the  lErocud  that  the  verdict  fs  not 
sustained  by  the  evidence,  unless  the  evidence 
offered  by  plaintiff  is  clear  and  convincing.— 
Fttigerald  t.  Meyer.  (Neb.)  55  N.  W.  296. 

Harmless  error. 

70.  In  an  action  for  malpractice,  the  read- 
ing from  an  old  edition  of  a  medical  woric  to 
show  the  pn^er  practice  is  harmless  error, 
where  the  evidence  fully  shows  the  modem  and 
better  practice.— Peck  t.  Hutchinson,  (Iowa,) 
55  N.  W.  611. 

71.  In  an  action  for  services  rendered  in 
anrreying,  where  defendant  admitted  that  he 
employed  plaintiff,  but  alleged  that  he  did  It 
for  a  certain  company,  he  was  aalced  whether 
he  gave  plaintiff  notice  that  be  was  an  agent 
of  the  company.  Held,  that  the  error  In  sus- 
taining an  objection  to  such  question  was 
harmless,  as  plaintiff  had  already  testified  that 
when  he  employed  plaintiff  he  told  him  that  the 
work  was  to  be  done  on  the  land  of  the  com- 
pany, and  that  he,  defendant,  was  not  personal- 
ly liable  therefor.— Seyring  v.  Esehwdler,  (Wis.) 
55  N.  W.  104. 

72.  In  an  action  to  recover  a  balance  on  a 
note  signed  by  defendant  as  suretv,  the  defense 
was  that  the  time  of  payment  had  been  ex- 
tended by  an  agreement  between  plaintiff  and 
the  maker  without  defendant's  consent.  Held 
that,  where  plaintiff  testified  [WBltively  that  he 
had  never  given  any  extension,  the  admisnion 
of  testimony  by  him  that  he  had  never  given 
such  an  extension  of  time  on  the  note  "aa 
would  put  it  out  of  his  power  to  sue  thereon  at 
any  time,"  though  erroneous  as  b^ng  a  conclu- 
sion of  law,  was  harmless  error. — Buitorfield  v. 
Graves.  (Wis.)  55  N.  W.  171. 

73.  In  an  action  to  recover  the  price  of 
four  great  gross  of  pftpcra  of  pins,  defendant, 
who  was  a  small  retail  merchant,  set  up  fraud, 
and  altefred  that  his  order  was  for  only  four 
gross.  He  was  permitted  to  testify  without 
objertion  that  a  merchant  doing  his  business 
would  not  sell  four  great  gross  of  papers  of  pins 
In  ten  years.  HeUl,  that  it  was  not  prejudicial 
error  to  permit  defendant  to  further  testify 
that  it  would  take  him  two  or  three  years  to 
s^  fonr  gross,  dnce,  even  If  not  relevant,  snb- 
stantially  the  same  evidence  had  been  already 
admitted  without  objection. — Alfred  Shrimnton 
A  Sods  v.  Philbriek,  (Minn.)  5.)  N.  W.  651. 

74.  Where,  in  an  action  for  the  price  of  a 
whed,  defendant  counterclaims  for  damages  re- 
salting  from  an  alleged  defect  in  the  wheel, 
the  exclusion  of  evidence  of  such  damage  Is 
harmless,  where  the  Jury  found  for  plaintiff. — 
Valley  Iron-Works  Alanufg  Co.  v.  Grand  Rap- 
ids KIoQring-MiU  Co..  (Wis.)  55  N.  W.  093. 

75.  The  cxcliiHion  of  competent  evidence  of- 
fered by-tdaintiff  is  not  wlthont  prejudice  be- 
cause h«  failed  to  make  a  rastt.  when,  if  snch 
evidence  had  been  admitted,  with  possibly  other 
evidence  depending  thereon,  plaintiff  miglit  have 
stated  a  case  entitling  him  to  go  to  the  Jury. — 
McNamara  t.  Corporation  of  New  Mdleray, 
aowaj  fiO  N.  W.  ^ 

TB.  A  Judgment  wiU  not  be  set  aside  be- 
cause ao  expert  witness  was  permitted  to  an- 
swer a  hypothetical  qnestion  assuming  a  fact 
nnsnpnorted  by  the  evidence,  when  such  fact 
was  uie  only  hypothesis  of  the  question,  waa 
not  combined  with  others  based  upon  evidence, 
mod  tiie  answer  could  not  mislead  the  Jury.— 
Uewltt  v.  Elsenbart,  (Neb.)  65  N.  W.  2!i2. 

77.  After  the  submission  of  an  equitable 
action  for  final  determination,  there  is  no  preju- 
dicial error  in  refusing  an  amendment  of  tlie 
petition  to  meat  Uie  alleged  proofs,  whent,  upon 
a  foil  oonaldaratloa  of  all  the  evidence,  It  is 


found  that  the  relief  prayed  must  la  any  event 
be  ^nied.—Horbacb  v.  Marsh,  (Neb.)  55  N. 

7».  An  error  of  the  coort  In  admitting  evi- 
dence that  conclusively  appears  to  have  been 
Innoxious,  and  could  have  worked  no  prejudice 
to  the  party  objecting,  is  not  ground  for  re- 
versal.—State  V.  McGahey,  (N.  D.)  55  N.  W. 
753. 

79.  Where  It  apiwars  that  on  the  uncon- 
troverted  facts  plaintiff  cannot  recover  In  the 
action,  a  judgment  for  defendants  will  not  be 
disturbed  on  appeal,  even  when  the  record 
diows  errors  injirocedure.- Prairie  S<diool  Tp. 
V.  Haseleo,  (N.  D.)  55  N.  W.  938. 

80.  Brror  cannot  be  predicated  on  a  fallnre 
to  make  a  finding  on  any  issue,  when  the  rec- 
ord shows  that  snch  finding,  if  mnie,  must 
have  been  against  him.— Merchants'  Nat.  Bank 
V.  McKinney.  (S.  D.)  55  N,  W.  929. 

81.  Where,  on  undisputed  facts,  no  other 
verdict  than  the  one  retnmed  cotild  have  been 
properly  rendered,  the  supreme  court  will  not 
examine  an  alleged  error  in  allowing  the  jury 
to  separate  tenipornrity  without  being  sdmon- 
ijihed  by  the  trial  court  not  to  converse  on'ong 
tht^-uiselvea,  or  with  others,  upon  the  hobject 
of  the  trial,  as  It  Is  evldrat  that  no  pr^ndiee 
resulted  therefrom.— Klrby  t,  Weatum  Unloa 
Tel.  Co.,  (S.  D.)  55  N.  W.  758. 

88.  Error  In  sustaining  a  demurrer  to  a 
counterclaim  is  harmless  where  the  alleged 
facts  on  which  It  Is  based  are  negatived  by  the 
findinga  of  fact— Wandlandt  v.  Cavanaugh, 
(Wis.y  55  N.  W.  408. 

83.  A  cause  will  not  be  reversed  for  failure 
to  award  nominal  damages. — EUithorpe  T.  Bdd- 
essell,  (Iowa.)  55  N.  W.  313. 

M.  Where  evidenoe  is  improperly  excluded, 
and  afterwards  admitted,  the  error  in  exclud- 
ing It  is  harmleRs. — Smalley  v.  Pnllerton, 
(lowaj  65  N.  W.  320. 

V.  DECISION. 

Dismissal. 

85.  An  applicadoD  to  dismiss  a  writ  of  error 
for  want  of  prosecution  will  be  denied,  whve 
neither  party  has  noticed  the  case  for  hearing. — 
Lel'ind  T.  Township  of  Blahr,  (Mich.)  65  NTw. 
444, 

t^.  This  right  is  not  taken  away  by  section 
6782,  as  amended  by  Act  174,  l..awa  1SS7. 
providing  that  on  appeal  from  the  probate 
citurt.  It  the  party  fails  to  file  a  certified 
cfipy  of  the  proceedings  In  the  circuit  court 
within  30  days,  the  appeal  shall  be  of  no  ef- 
fect, but  may  be  reinstated  on  application 
made  within  the  first  10  days  of  toe  next 
term.— Merri  man  v.  Jackson  Circuit  Judge, 
(Mich.)  55  N.  W.  1021. 

87.  A  party  appealing  from  a  Judgment  of 
a  justice  of  the  peace  to  the  district  court  may 
dismiss  bis  appeal,  without  the  consent  of  the 
appellee,  at  any  time  before  the  caune  is  snb- 
mitted  to  the  court  or  jury.  Bergeren  v.  Itail- 
road  Co.,  37  N.  W.  470,  23  Neb.  620,  an<l  Hob- 
bins  V.  Railroad  Co.,  42  N.  W.  906.  27  Neb.  73, 
distlngulriied.— Edoi  Mnsee  Co.  v.  Yobe,  (Neb.) 
55  N.  W.  866. 

88.  An  appeal  from  the  connty  conrt  to  the 
district  conrt  should  be  dismissed,  on  motion, 
when  the  transcript  was  not  filed  within  80 
days  from  the  date  of  the  Judgment,  and  no 
reason  is  shown  for  the  delay.— Maggard  T. 
Van  Duyn,  (Neb.)  55  N.  W.  2ffif. 

8B.  An  appeal  will  be  dismissed  where  ap- 

Eellee  files  an  additional  abstract,  io  whi<Hi 
e  denies  that  the  trial  judge  certified  the  evi- 
dence aa  set  out  in  anieiiant'a  abstract,  denies 
that  any  certificate  whatever  in  reference  there- 
to was  filed  in  the  caBe,  and  denies  that  both 
abstracts  contain  ail  the  evidence,  and  app^ 
Isnt  fails,  not  only  to  meet  this  denial,  bat  tm 
file  any  argument.— Cook  t.  Thuuian,  (lowa^ 
55  N.  W.  51U. 

Mandate  and  prooeedings  below. 

90.  ^Miere.  on  a  prior  appeal  of  an  action 
to  rescind  s  sale  oi  land,  the  evidence  showed 


Digitized  by 


Google 


1U4 


INDEX. 


an  absence  of  title  In  defendant,  as  to  part  of 

such  lots,  at  the  time  he  convered,  una  there 
was  an  entire  absence  of  evidence  as  to  the  ti- 
tle to  the  other  lots,  the  decision  of  the  court, 
on  such  appeal,  that  on  such  facta  plaintiff 
was  entitled  to  recover  the  entire  eonsliferatlon, 
and  interest,  la  not  res  judicata  on  a  new  trial, 
wherein  the  title  to  part  of  such  lots  appears 
to  be  vested  in  plaiutifF. — McLennan  v.  Pren- 
tice,  (Wis.)  55  N.  W.  764. 

91.  A  decision  of  the  snpreme  court  re- 
versine  an  order  of  the  district  court,  on  the 
gronnd  that  the  form  of  relief  granted  was  not 
warranted,  does  not  preclude  a  renewal  of  the 
application,  upon  the  same  facta  and  record,  for 
the  appropriate  relief.— Gerdtzen  v.  Cockrell, 
(Minn.)  55  N.  W.  68. 

93.  l^e  district  court  cannot,  where  a  cause 
la  remanded  by  the  supreme  court  for  decree 
merely  in  accordance  with  opinion,  entertain  a 
motion  to  correct  a  computation  by  the  su- 
preme court  of  the  amount  due.— Lombard  t. 
Gregory.  (Iowa.)  55  N.  W.  47L 

9A.  Under  Sanb.  A  B.  Ann.  St  f  3072,  pro- 
vldioj?  that  where  the  supreme  court  orders  a 
new  trial  the  record  shall  he  transmitted  to  the 
lower  court,  and  proceedinps  had  thereon,  with- 
in a  year  of  the  order,  and  sertion  3072a,  pro- 
Tidinjir  that  It  shall  be  plaintiffs  duty,  when  a 
judemeiit  in  his  favor  ia  reversed  on  defend- 
ant a  appeal,  to  pay  the  costs  and  procure  the 
cause  to  be  remitted  to  the  trial  court,  and 
bring  it  to  trial  within  a  year,  plaintifTs  duty 
is  waived  where,  within  the  year,  defendant 
volnntarily  pays  the  costs,  procures  the  record 
to  be  transmitted  to  the  lower  court,  and  there 
takes  proceedings  for  reference  and  trial  of  the 
cause.— Whereatt  v.  EUis,  (Wis.)  55  N.  W.  407. 

VL  LIABILITY  ON  APPEAL  BOND 

In  general. 

94.  After  judgm»it  in  proceedings  to  en- 
force a  logging  lien,  defendant  obtained  an  or- 
der to  exteud  the  time  for  settlement  of  a  bill  of 
exceptions  on  filing  a  bond  according  to  the 
statute.  Defendant  filed  a  bond  providing  that, 
if  he  "shall  prosecute  his  said  writ  of  error  to 
effect,  and  shall  pay,"  etc.  The  bill  of  excep- 
tions was  filed,  but  no  further  proceedings 
were  taken.  H^,  that  the  bond  was  enforce- 
able as  a  common-law  bond,  it  being,  In  effect, 
n  contract  tc-  prosecute  the  writ  of  error. — 
Uealey  v.  Newton,  (Mieh.)  55  N.  W.  666. 

95.  Where  a  bond  on  appeal  recites  a  Judg- 
ment against  the  principal  obligor,  the  recital 
is  conclusive  between  tne  parties.— Healer  v. 
Newton,  (Mich.)  55  N.  W.  G66. 

APPEABANOB. 

Gtoneral  appearance. 

1.  When  a  purty  who  has  not  bean  prop- 
erly served  with  process  appears,  and  asks  to 
have  a  decree  against  him  set  aside  because 
the  court  had  no  jurisdiction  of  his  person,  and 
that  such  decree  was  procured  by  fraud  and 
deceit,  and  was  without  evidence  to  sup- 
port It,  such  appearance  is  general,  and  waives 
all  defects  in  the  service  of  process.— Yorke  v. 
Yorke,  (N.  D.)  55  N,  W.  1095. 

Efitet-aa  waiver  of  ofcdections. 

2.  The  notice  required  by  Oode,  |  2975,  to 
be  served  on  defendant  before  trial  of  issues 
raised  by  the  garnishment,  is  waived  by  ap- 
pearance of  defendant.— Hamilton  Bufnty  Co. 
r.  Iowa  Buggy  Go.,  (Iowa,)  66  N.  W.  4»t>. 

8.  A  genera]  appearance  will  not  validate 
a  decree  otherwise  invalid  for  fraud  in  its  pro- 
curement.—Yorke  V.  Yorke,  (N.  D.)  56  N.  W. 
109B. 

t.  Where  an  unauthorized  appeal  to  the 
district  court  was  taken  from  uie  jndgment 
of  a  justice  of  tho  peace,  and  the  parties  ap- 
peared Ln  the  district  court,  submitted  to  its 
Jurisdiction,  amended  their  pleiuUngs,  and  con- 
tented to  a  txial  of  the  ease  on  a  fixed. 


the  district  conrt  acquired  Jurisdiction  to  hear 
and  determine  the  case  on  its  merits,  notwitli- 
standing  the  irregular  mode  in  wliich  it  waa 
brought  into  that  court- Wrdaeo  t.  Anderson, 
^^n.)  65  N.  W.  697;  Knels  t.  Oitan.  Jd. 

AppUcatlozL. 
For  iasarance,  see  "Insurance,"  4. 

Appoiutmeat. 

Of  reeelTcr,  see  "Reoetvers,"  1,  2. 

Appropriation. 

By  legislatnt^  see  "States  and  State  Oflteen,** 

IB,  16. 

ABBTTRATIOZr  AKD  AWABD. 

Submission— 'Validity  of  agreement. 

1.  An  agre«nent  for  a  statutory  arbitratioD 
is  of  no  effect  where  the  names  of  the  arbitra- 
tors are  not  in  it  when  acknowledged.— N'orth- 
weatera  Gnaranty  Loan  Co.  v.  Channell, 
(Minn.)  55  N.  W.  121. 

3.  A  provision  in  a  submission  to  arbitratioD 
that  It  should  not  operate  as  a  discontinuance 
of  the  actions  or  the  garnishments  auxiliary 
thereto,  but  should  stay  proceedings  until 
their  discontinuance,  to  follow  on  the  award 
therein  made,  was  valid;  and,  the  award  not 
having  been  paid,  it  was  proper  to  move  for 
trial  and  jadgmenk-^hns  t.  Sloteman, 
55  N.  W.  IfS 

AxgtaniBDt  of  OonnseL 

See  "THal,"  17-20. 

Of  proseeutiog  attorney,  >oe  "Orimlnal  Law,** 
8-l(k 

ABBBST. 

In  orimlnal  case— Without  warrant. 

In  an  action  for  false  imprisonment  it 
appeared  that  a  newspaper  article  stated  that 
pfuntifC  and  some  compuilona  boarded  a  street 

car,  when  drunk,  and  refused  to  pay  their 
fare;  that  the  conductor  and  motorman  at- 
tempted to  pnt  them  off,  when,  a  fight  ensued, 
and  a  lady  passenger  became  frightened. 
Jumped  from  the  car,  and  was  injured.  Hitti, 
that  there  was  nothing  in  the  artide  to  Justify 
an  arrest  without  a  warrant  on  the  ground 
that  a  felony  had  been  committed  under  How. 
at.  tt  U'274,  9275,  which  make  it  criminal  will- 
fully and  maliciously  by  act  or  Intimidation  to 
Impede  or  oDstruct  the  regular  operation  of  a 
railroad.— White  t.  McOa«en,  (Midi.)  65  N,  W. 


ASSATTLT  AND  BATTBBT. 

With  intent  to  commit  manslaughter,  see  "Hom- 
icide," 3, 
 to  rape,  see  **Bape,'*  15,  16. 

Civil  action— Kridenoe. 

1.  In  an  action  for  damages  fOr  an  assault 
evidence  la  immaterial  that  plaintiff  appeared  in 
Jnstice's  court,  on  a  criminal  prosecution  against 
defendant,  with  a  large  bandage  on  his  head, 
with  intent  to  deceive  as  to  the  extent  of  liis 
injuries.- Kallne  r.  Stovw.  (Iowa.)  66  N.  W. 
S4& 

—  Instructions. 

2.  An  instruction  that  the  burden  of  proof 
Is  on  plaintiff  to  show  by  a  preponderance  that 
defendant  assaulted  plaintiff  "substantially  as 
claimed  in  his  petition"  Is  erroneous,  since  It  is 
sufficient  If  he  showed  a  good  cause  of  action  on 
any  of  the  grounds  stated  Oierdn.— Kaline  v. 
Stover,  (Iowa,)  65  N.  W.  846. 

8.  An  instrnetioB  that  k  was  plain titTs 
tiicorr  that  defoidant^  wlfiMmt  eanaa^  fliU 
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struck  plaiatiff  wtth  &  hatchet,  and  afterwards 
with  his  fist  with  brass  knuckles  on,  and  iwnnd- 
ed  plafntifl  when  he  was  down;  that  it  was  de- 
fendant's theor7  that  plaintiff  came  at  him  as 
If  to  strike  him,  and  tnat  defendant  struck  him 
in  self-defense;  uid  that  the  Jorr  miut  det«r>> 
mine  from  all  the  faets  which  theorr  is  correct, 
—Is  erroneous,  as  tending  to  require  proof  of  all 
matter  alleged  to  entitle  plaintuS  to  a  recoTflrj. 
-Kaiine  t.  Storer,  (iowa.)  55  N.  AV.  346. 

Asflesament. 

For  public  ImproTements,  see  "Municipal  Oor^ 

porationst"  37-42. 
Of  taxes,  see  "Taxation."  4. 

ABsetB. 

See  "Bxecntora  end  AdminlBtrators,**  1. 

ASSICnrMENT. 

Of  mortgage,  see  **Oaming;"  "MortfrageSi"  4. 
Of  Boldter's  additional  homestead,  see  "Public 
Lands,"  1. 

WaiTcr  of  rights  thereunder,  see  "Election  of 
Remedies." 

What  property  passes. 

1.  Where  a  partnership  !■  dlswlTsd,  and 
the  partners  form  a  corporation,  an  -  asrign* 
ment  by  the  firm  to  the  corporation  of  all  Its 
stock  In  trade,  accounts,  and  all  contracts  en- 
tered into  by  the  firm  for  the  purdiase  and  de- 
ilTer7  of  goods,  transfers  to  tne  corporation  a 
contract  for  the  purchase  of  goods,  not  spedf- 
IcallT  mentioned  in  the  bill  of  sale— Shadbolt 
&  Bo7d  Inm  Go.  t.  TopUlf,  (Wia)  56  N.  W. 
854. 

Validity. 

2.  Where  a  tax-sale  certificate  Is  taken  by 
an  agent  in  bin  own  name,  to  protect  the  inter- 
est of  his  princinal.  a  mortgagee  of  the  land, 
and  he  afterwards  ddirers  the  same  to  a  gran- 
tee of  the  mortgagor  with  his  blank  Indorse- 
ment, to  have  it  snrrmdered  and  canceled, 
and  without  his  knowled^  an  assignment  is 
written  over  his  siirnature,  purporting  to  trans- 
fer the  same  to  a  IJiirdpartr,  such  assignment 
Is  void.— Beardsl^  y.  Dnj,  (Minn.)  Ki  H.  W. 
4& 

Necessity  of  reoordin^. 

8.  Cod&  I  1923,  providing  that  no  sale  or 
mortgage  nf  penwnni  property,  where  the  mort- 
gagor retains  actual  possesion  thereof.  Is  valid 

Sainst  existing  creditors  or  subsequent  pur- 
Bsers  without  notice,  unless  a  written  instru- 
ment conTeying  the  same  is  recorded  In  the 
county  where  the  h<dder  of  the  proper^  resides, 
does  not  apply  to  "accounts.  —Lawrence  t. 
McKnisie,  (Iowa,)  55  N.  W.  60B. 

Action  by  assignee. 

i.  While  an  assignment  of  a  part  Interest 
in  a  demand  or  obligation  may  be  made,  and 
the  courts  will  protect  the  equitable  interest 
of  the  assignee,  a  separate  and  independent 
action  cannot  be  maintained  by  him  to  recover 
his  share  of  the  debt,  where  the  debtor  refuses 
to  consent  to  the  assignment,  since  an  entire 
demand  cannot  be  made  the  subject  of  several 
different  actions:  but  there  must  be  but  one 
suit,  in  which  sll  persons  interested  are  made 
parties  plaintiff  or  defendant.— Dean  v.  St 
Paul  &  D.  R.  Co..  (Minn.)  55  N.  W.  628. 

6.  Where  one,  in  his  own  nnme,  and  uptm 
his  own  reaponsibHity,  enters  Into  a  contract 
to  deliver  goods,  and  afterwards  arranges  vritb 
a  third  person  to  deliver  the  same,  such  third 
person  cannot  maintain  an  action  under  the 
contract  for  the  price  of  the  goods. — Peirce  v. 
Closterhouse,  (Mich.]  55  N.  W.  «63. 

ft.  Where  defendants  sold  certain  standing 
tlmbor  to  one  O..  who  agreed  to  transfer  tiie 
contract  to  plaintiff  on  payment  of  the  ad- 
vaness  mada  iqr  O.,  ^ntfir,  on  transfsr  of  tin 


contract,  had  a  right  of  action  against  defend- 
ants, on  the  breach  of  the  contracL— iiarson  t. 
Cook,  (Wis.)  66  N.  W.  703. 

AsatcnncENT  fob  bsqijafit 

OF  OREDITOBS. 

What  constitutes. 

I.  In  an  action  to  declare  void  a  chattel 
mortgage  and  bill  of  sale,  it  appeared  that  de- 
fendant K.,  a  merchant,  executed  to  defendant 
li..  to  secnre  a  certain  indebtedness,  a  mort- 
gage covering  his  present  stock,  and  all  that 
might  thereafter  be  added.  The  mortgage  was 
not  recorded  for  a  year.  Btfween  the  execu- 
tion and  filing  thereof,  plaintiffs,  having  no 
knowledge  of  the  mortgage,  sold  R.  goods  on 
credit,  and,  about  the  time  the  mortgage  was 
filed,  recovered  judgments  for  the  unpaid  bal- 
ance. On  the  day  after  the  mortgage  was 
filed.  K.  and  some  of  his  creditors,  including 
L.,  met,  and  it  was  decided  that  K.  should 
make  a  general  assignment  On  thj  following 
day,  K.  executed  to  L.,  who  knew  of  K-'s  in- 
solvency, a  bill  of  sale  covering  the  goods  em- 
braced in  the  mortgage,  and  on  the  same  day 
executed  a  general  assignment  Held,  that 
the  two  instruments  constituted  one  transac- 
tion,— an  assignment  for  creditors,  with  a 
preference.— and  therefore  the  Ull  of  sale  waa 
void.— Falker  t.  Unehan,  ^owa,)  65  N.  W. 
503. 

Validity — Inventory  and  afiBdavlt. 

3.  The  verified  Inventory  required  to  be 
made  by  an  assignor  for  benefit  of  creditors 

,  does  not  necessarily  show  on  its  face  that  It 
does  not  contain  all  the  creditors  of  the  assignor 
because  It  shows  certain  of  its  lands  are  sub- 
ject to  mortgages,  while  the  holders  of  such 
mortgages  do  not  appear  as  creditors,  as  the' 
assignor  may  have  nought  such  lands  subject 
to  the  mortgages,  without  assuming  to  nar 
them.— Wright  v.  Lee.  (S.  D.)  55  N.  W.  931. 

tL  In  a  general  assignment  by  a  corpora- 
tion, verification  of  the  Inventory  by  the  sec- 
retary is  a  snfficient  compliance  with  Comp. 
Laws,  $  4668,  providing  that  every  person  ex- 
ecuting a  general  assignment  must  make  an 
affidavit  of  the  truth  of  the  Inventory,  though 
the  board  of  directors  had  anthorlzed  the  ptwl- 
dent  and  secretary  to  execute  the  asHignment. 
—Wright  V.  Lee,  (S.  D.)  55  N.  W.  931. 
Preferences. 

4.  The  fact  that,  on  the  day  of  an  assign- 
ment for  the  benefit  of  creditors,  Judgmenta 
were  confessed  against  the  assignor  on  instru- 
ment* execnted  by  him  from  two  months  t» 
four  yesTs  before,  and  that  on  that  day  entry 
was  made  on  thie  hooks  of  a  corporation  of 
assignments  of  stock  previously  made  to  cred- 
itors, does  not  constitute  the  entering  of  judg- 
ment and  transferring  of  stock  part  of  the  gen- 
eral assignment,  and  therefore  render  it  void, 
as  an  attempt  to  make  a  general  asrignment, 
with  preferences,  in  violation  of  Code/J  2116. 
~Le  Moyne  v.  Braden,  (Iowa.)  65  N.  W.  14. 

Actions  by  assignee. 

R.  Under  Laws  1882.  c.  170.  Laws  1883, 
c.  319,  and  Laws  1885.  c.  292,  relating  to  as- 
signments for  the  benefit  of  creditors,  which 
give  the  assignee  the  right  to  maintain  actiona 
to  avoid  transfers  fraudulent  as  to  creditors, 
the  right  of  the  assignee  Is  exclusive,  and  a 
creditor  cannot  sue  t£e  debtor  and  garnish  a 
mortgagee  of  chattels  who  colluslvely  withheld 
the  mortgage  from  record  in  order  to  sustain 
i  the  mortnigor's  credit— Valley  Lumber  Co.  v. 
Hogan.  (WFs.)  55  N.  W.  415. 

(L  The  fact  that  the  prosecution  of  a  causa 
of  action  would  not  benefit  all  the  creditors, 
but  only  a  part,  la  immaterial.— Valley  Liunber 
Co.  T.  Hogan,  (Wis.)  55  N.  W.  415. 

Discharge — Bfflsot. 

7.  A  creditor  who  has  appeared  and  ob- 
jected to  the  discharge,  as  against  his  claim,  of 


Digitized  by 


Google 


1146 


INDEX. 


an  aasiffDor  for  the  benefit  of  creditor*,  and 
after  the  granting  of  «ticb  discharge  has  ac- 
cepted a  diTidend,  and  neglected  to  appeal,  can- 
not maintain  an  action  for  the  balance  of  his 
claim,  on  the  ground  that  he  was  not  bound  by 
the  diacharge,  since  he  was  a  nonresident  cred- 
itor, and  tne  statnte  purporting  to  make  the 
disciiaise  effective  against  nonresideot  creditors 
was  not  retroactive,  and.  if  retroactive,  was  iin- 
constltntional,  as  the  judgment  of  discharge 
was  res  Judicata  as  to  these  auestlona,— Oabom 
V.  Dobnnz.  (Wis.)  55  N.  W.  403. 

Aflsigwaent  of  Srron. 
8m  "Appeal,"  U-10. 

Assodatioiis. 
See  "Conspiraor:"  "Ooiporatitms;**  "Beli^ons 

ASSXmPSIT. 

When  lies. 

1.  Where  a  nmiahee  ^sdosei  that  he,  as 

matter  of  a  note,  owes  defendant,  as  payee 
thereof,  and  pays  the  mone^  to  the  sheriff,  by 
whom  it  is  remitted  to  plaintiff,  it  cannot  be 
recoveral  from  the  latter  by  an  assignee  of  the 
note  OS  money  had  and  received. — Corey  v. 
Webber,  (Mich.)  65  N.  W.  9S2. 

FleBding  and  proof. 

S.  In  ao  action  to  recover  the  amonnt  paid 
for  a  contract  appointing  plaintiff  general  agent 
in  certain  counties,  because  of  misrepresenta- 
tions, the  declaration  counted  spedally  on  the 
contract,  naming  the  counties  covered,  and  gen- 
erally  on  the  common  counts.  The  proofs 
showed  that  the  contract  had,  by  subsequent 
agreement,  been  chant^  by  substituting  oth- 
er counties.  Held,  that  the  contract,  thus 
changed,  was  properly  admitted  in  evidence, 
(1)  because  the  change  was  immaterial,  and  (2) 
because  it  was  admissible  under  the  common 
connti.— Angell  t.  Loomia.  (Mich.)  55  N.  W. 
1008. 

8.  Under  Code  Civil  Proc.  I  134,  al- 
legations of  value  in  a  pleading  nre  not 
to  be  taken  as  true  because  of  a  failure  to 
deny  them;  and  in  all  cases  foanded  upon  a 
quantum  meruit,  where  the  value  of  the  serv- 
ices is  not  expressly  admitted,  the  qnestinn  of 
value  is  in  issue,  and  must  be  proved. — Camp- 
bell V.  Brosius,  (Neb.)  55  N.  W.  210. 

Bridenoe. 

4.  In  an  action  for  money  loaned,  it  was 
not  error  to  admit  evidence  of  the  value  of  the 
support  of  plaintiff's  mother,  for  his  share  of 
which  defendant  claimed  plamtiff  had  paid  the 
money,  where  a  set-off,  of  which  notice  was 
given,  was  practically  abandoned,  and  defend- 
ant did  not  claim  an  agreement  that  plaintiff 
would  pay  any  particular  sum,  but  merely  his 
share.— Hough  v.  Comstock.  (Mich.)  55  N.  W. 
1011. 

 Sufficiency. 

&  Id  assamji^t  it  appeared  that  deftodants 
were  sureties  for  B.  on  a  contractor's  bond 
conditioned  to  pay  all  indebtedness  for  a  city 
improvf>mcnt;  that  B.,  becoming  in  arrears, 
sought  assistance  of  plaintiff  on  giving  him  as 
security  an  order  on  the  ci^  for  estimates  as 
diey  should  become  due;  that  defendants  in- 
duced the  city  not  to  accept  such  order,  and 
plaintiff  declined  to  famish  the  money  to  B.; 
that  the  parties  then  met  at  a  bank,  and,  by 
indorsing  B.'s  note  to  him  for  $5(X),  plaintiff 

Srocurt'd  the  money  of  the  bank,  and  gave  it  to 
efendauts  to  pay  the  laborers  to  whom  B.  was 
Indebted.  Plaintiff  and  B.  testified  that  the 
money  was  procured  on  plaintifTs  credit  slone, 
and  that  defendants  promised  plaintiff  that  if  he 
woidd  get  the  money,  and  give  it  to  them,  they 
would  repay  htm.  Defendants  denied  makiug 
any  promise  whatever  to  plaintiff.  UMt  that 


the  testimony  was  snfficient  to  sunrart  the  find- 
ing that  defradants  agreed  to  r»ay  the  $500 
to  plaiQtiff.--Sweet  T.  OoUeton,  (Midi.)  56  N. 

W.  984. 

6.  In  an  action  for  money  loaned,  defend- 
ant, plaintiff's  sistei^in-law,  testified  that  bis 
mother  spent  some  three  yean  at  her  home;  that 
he.  at  diffwmt  times,  ezpreesed  the  inteati<m 
of  paying  his  share  towards  his  mother's  sup- 
port; and  that  the  sum  claimed  was  v<dnnta- 
rlly  paid  her,  for  such  purpose.  Held,  that  the 
question  as  to  whether  the  money  claimed  by 
plaintiff  was  voluntarily  paid  on  Us  mother*s 
board  was  for  the  jury.-^oogh  v.  CJomatock, 
(Mich.)  55  N.  W.  1011. 

7.  in  an  action  for  repairs  made  in  18S9 
on  an  artesian  well  dug  by  plaintiff  for  de- 
fendant in  1880,  where  plaintiff  provM  the 
performance  of  the  labor  and  that  the  mate- 
rials were  furnished  aa  alleged,  in  1880,  at 
defmdant'i  request,  he  is  entitled  to  recova 
unless  defendant  establishes  by  a  preponder- 
ance of  evidence  that  the  work  was  doue  un- 
der the  original  contract— Gates  t.  Banholaa', 
(Minn.)  55  N.  W.  SOT. 

8.  In  an  action  to  recover  an  amount  due 
for  boarding  employes,  against  a  corporation 
which  had  been  operating  a  mine  in  its  own 
name,  but  on  a  certain  date  turned  the  work 
over  to  a  contractor,  it  appeared  that  by  ar- 
rangement the  board  bills  had  been  reported 
to  defendant,  who  deducted  the  amounts  from 
the  employes*  wages,  and  credited  same  to  plain- 
tiff, that  plaintiff  had  no  notice  of  the  change 
in  the  employment,  and  that  auch  arrangement 
continued  after  such  change^  ffeM,  that  plain- 
tiff should  recover. — Tonsignant  t.  £Uiafer  Iron 
Oo.,  (Mich.)  55  N.  W.  681. 

AHBnmptlon  of  Biske. 
See  "Master  and  Servant,"  1& 


ATTAOHBUftNT. 

See^  also,  "Execution;"  "Garnishment.** 
Unlawful  seizure,  liability  of  officer,  see  "Sher- 
iffs and  Constables." 

When  anthorlzed. 

1.  Plaintiff  agreed  to  Indorse  for  defend- 
ant, who  was  engaged  In  business,  certain 
notes  then  Indorsed  by  B.,  which  were  repre- 
sented to  amount  to  about  $1,000;  to  Indorse 
renewals  thereof,  and  other  notes;  snd  to 
guaranty  billH  thereafter  purchased  by  her. 
Bdd  that,  though  plaintiff  indorsed  notes  which 
had  been  indorsed  by  B.  to  the  amount  of  $1.- 
800.  being  ignorant  of  the  fact  that  there  were 
others  of  them,  amonnting  to  $1,200,  which 
defendant  had  secretly  paid  from  the  business, 
the  transaction  was  tainted  with  fraud,  and 
plaintiff  was  entitled  to  an  attachment  for  all 
sums  for  which  he  had  become  liable;  thetr 
having,  by  the  terms  of  the  agreement,  become 
due  end  payable  br  defendant  to  plsintifl.— 
May  V.  Newman,  (Hich.)  06  N.  W.  3«. 

Affidavit. 

3.  An  affidavit  for  attachment  which  states 
that  defendant  is  a  nonresident,  on  informa- 
tion, as  plaintiff  believes,  may  be  amended 
to  make  such  averment  positive,  by  leave  of 
court,  even  after  motion  to  quash  the  proceed- 
ings for  that  defect— Clarke  BanUnc  Oo. 
Wright,  (Neb.)  55  N.  W.  1000. 

8.  An  affidavit  of  attachment  signed  by 
plaintiff's  agent,  which,  in  describing  the  natnre 
of  the  claim,  inadvertentiy  stated  that  **Dlain- 
tiff"  makes  oath,  Instead  of  using  the  word  "af- 
fiant," is  not  defective.— Whipple  t.  Hill,  (ffeb.) 
66  N.  W.  227.  Fi"  V 

Issnanoe  of  writ— On  legal  holiday. 

4.  Comp.  St.  c.  10,  8  38,  providing  that  "no 
court  can  be  opened  nor  any  judicial  busineaa 
be  transacted  on  Sunday,  or  any  legiU  holiday." 

1  doei  not  prohibit  a  county  Jndge  fram  iHuins. 
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on  a  legal  holldar,  an  order  of  attachment  on  a 
debt  paat  due,  amce  that  is  a  ministerial,  and 
not  a  Jadidal,  act— Whipple  r.  Hill,  (N«b.)  65 
N.  W.  227. 

Bond  for  release  of  property. 

fi.  A.  landlord  brou^t  attachmoit  for  rent 
against  J.  and  E.  J.  was  personally  liable  aa 
leasee,  and  K.'s  goods,  which  had  been  pur- 
chased from  J.,  were  seized.  To  release  his 
goods,  B.  executed  a  bond  conditioned  to  de- 
Over  the  property  or  Its  value  satisfy  any 
judginrat  that  may  be  rendered  against  said 
defeodant  in  said  suit."  On  the  trial  B.'s  goods 
WMtt  found  to  be  liable  for  the  rent,  but  per- 
sonal Judgment  was  entered  axainst  J.  alone, 
directinK  that  a  "special  execution  issue  there- 
for." add,  that  the  bond  was  valid  as  a  com- 
mon-law bond,  and  10.  was  liable  thereon  for 
the  amount  of  the  jiidgioeut,  as,  so  far  as  it 
directed  special  execution  to  issue,  it  is  a  jadg- 
ment  acainst  B.  within  the  mesninv  of  the 
bond.— Painter  t.  QAhmm,  Oowa.)  66  N.  W.  84. 
Uen. 

e.  Code,  i  2028.  provides  that,  during  the 
pendency  of  an  action  affecting  real  estate,  no 
interest  can  be  acquired  by  third  persons  In  the 
snbject-matter,  as  agamst  plaintilrs  title.  Bdd, 
that  the  filing  of  a  bill  in  equity  to  subject  cer- 
tain land  to  the  payment  of  a  claim  pending 
for  judgment  gives  a  lien  on  the  land  so  af- 
fected, sapetlw  to  that  created  by  an  attach- 
ment levied  after  tbe  tUlng  of  the  equity  bill.— 
Keith  V.  Losier^  (Iowa.)  55  N.  W.  Onli. 

7.  Defendant,  residing  in  J.  county,  gave 
plaintiff  two  notes.  One  was  ^yable  in  H. 
connty,  where  plaintiff  resided.  The  other  note 
did  not  state  the  place  of  payment.  Plaintiff 
commenced  an  action  on  the  notes,  aided  by  at- 
tachment, in  H.  county.  Held,  that  under  Code, 
f  2580,  providing  that,  If  defendant  Is  a  resi- 
dent of  the  state,  an  action,  aided  by  attach- 
ment, must  be  brought  in  the  county  of  his 
residence,  or  that  in  which  the  contract  was 
to  be  performed,  and  section  25S0.  (HWidlng 
that.  If  a  snlt  be  brought  in  the  wronf;  conn- 
ty, "it  may  there  be  profiecuted  to  a  determina- 
tion, unless  the  defendant,  before  answer,  de- 
mand a  change  of  place  of  trial,"  as  to  the 
action  on  the  note  not  stating  the  place  of  pay- 
ment, defendant  not  having  objected  to  the  ju- 
risdiction, a  subsequent  attachine  creditor  had 
no  right  to  do  so.  and  plaintiff's  attachment 
created  the  superior  lien.— Payne  v.  Dicus. 
(lowaO  B6N.  Wr483. 

Motion  to  vacate. 

8.  Under  Comn.  Laws,  i  5011,  providing 
that  in  all  cases  defendant  may  move  to  diit- 
charge  the  attachment,  a  defendant  may  unite 
in  the  same  motion,  as  groimds  fbr  the  dis- 
charge, that  the  affidavit  is  insnfficintt  in 
cither  form  or  substance,  and  that  it  Is  untme 
in  fact.— WUoox  v.  Smith,  (S.  D.)  55  N.  W. 
1107. 

9.  When,  on  motion  to  discharge,  under 
Gomp.  Laws,  S  SOU.  defendant  duly  traverses 
all  the  statements  of  the  plaintiff's  affidarit, 
plaintiff  must  sonport  such  statements  by  fur- 
ther evidence.  Otherwise  the  motion  must  be 
granted.— Wilcox  v.  Smith.  (S.  D.)  55  N.  W. 
1107. 

10.  Where  a  motion  to  discharge  an  attach- 
ment, cm  the  ground  that  the  facts  stated  in 
the  affidavit  are  untrue.  Is  heard  upon  conflict- 
ing affidavits,  the  decision  of  the  trial  court  on 
tbe  motion  will  not  be  disturbed  unlcsa  it  is 
clearly  against  the  weight  of  the  evidence.— 
Whipple  V.  Hill.  (Neb.)  55  N.  W.  227. 

1).  On  attachment  by  a  creditor  against 
a  debtor  It  appeared  that  the  debtor  had  con- 
sented to  a  sale  of  ell  his  property  under  the 
guise  of  chattel  mort«iges  given  to  a  few  of 
his  Inrgest  creditors.  HM,  that  it  was  error  to 
disHfilve  the  attachment  on  the  application  of 
deffudnnt.  whose  interest  in  the  property  was 
lindted  to  such  residue  as  might  remain  aft- 
er the  mortgaxes  were  aatlsfied. — McCord-Brady 
Co.  T.  Knose,  (Neb.)  56  N.  W.  216. 


ATTOBNBY  AND  OLLENT. 

Argument  of  counsel,  see  "Criminal  Law,"  8- 

10;  "Trial,"  17-20. 
Authority  of  attorney  to  rec^ve  s^vlce,  see 

"Judgment,"  26. 
City  attorn^,  see  "Hnnicipal  Cwpwations,"  4. 
Privileged  commuQications,  see  "Witness,"  2. 

Authority  of  attorney. 

1.  The  mere  employment  of  an  attorney  to 
foreclose  a  mortgage  does  not  give  him  author- 
ity to  rec^ve  from  the  sheriff  money  paid  aft- 
er foreclosure  to  redeem  the  property  ftvm  a 
sale  to  the  mortgagee. — Williams  v.  Orundysen, 
(Minn.)  55  N.  W.  557. 

5.  The  foreclosure  of  a  mortgage  under  ** 
power  of  sale  is  not  "a  special  proceeding," 
within  tbe  meaning  of  Gen.  St.  187$,  c.  88.  S  9, 
providing  that  an  attorney  has  authority  to  re- 
ceive money  claimed  by  his  client  In  an  action 
or  special  proceeding,  during  the  pendency 
thereof,  or  within  two  years  after  judeniont. — 
Williams  V.  Gnindysen.  (Minn.)  55  N.  W.  557. 

8.  In  an  action  by  a  sheriff  on  a  bond 
given  to  release  goods  taken  under  uttacliment 
for  rent,  it  appeared  that  the  bond  was  assigned 
to  plaintiff  by  the  attorney  for  the  plaintiff  in 
I  attachment,  who  claimed  tbe  bond  to  be  iusuf* 
'  flcient,  and  that  the  sheriff  was  liable  for  re- 
'  lenHing  the  attached  property;  that  the  sheriff 
paid  the  landlord's  attorney  tbe  amount  of  his 
'  claim,  receiving  the  assignment  of  the  judgment 
in  return.    Held  that,  in  the  absence  of  proof 
to  tbe  contrary.  Y.'s  attorney  la  prenunied  to 
have  had  authority  to  make  the  assignment. — 
Painter  v.  Gibson,  (Iowa.)  65  N.  W.  84. 

4.  A  controversy  arose  between  defendant 
and  H.,  execution  creditors,  as  to  the  legality 
and  priority  of  a  levy  of  M.'s  execution  on 
shares  of  stock.  D^cndant  testified  that  he 
told  his  attorney  that  If  a  proposition  was  made 
by  M.'s  attorney  which  the  former  thought 
was  reasonable.  If  he  would  submit  it  to  me. 
I  would  state  whether  I  would  accept  it  or 
not."  His  attonu?'  testified  with  regard  to  the 
a^eement  that  he  told  M.'s  attorney  that 
if  it  was  satisfactory  to  the  latter,  witness 
would  submit  it  to  defendant,  and  if  he  got 
his  authority  he  would  sign  it.  Brld,  that  tiie 
question  as  to  whether  or  not  defendant's  at- 
torney had  authority  to  make  the  compromise 
agreement  was  for  the  Jnir.— Bilira*tt  t. 
bell.  (Wis.)  65  N.  W.  1031. 

Compensation — ^Lien. 

fi.  Comp.  Laws.  I  470.  subds.  8,  4,  iHovlda 

that  an  attorney  shall  have  a  lien  on  the  mon- 
ey due  his  client,  in  the  hands  of  the  adverse 
party,  or  attorney  for  such  party.  In  an  action 
in  which  the  attorney  claiming  the  lien  was 
employed.  HeUI,  tbat  the  lien  extends  to  the 
judgment  rendered  In  the  action  to  recover 
such  moneys,  to  the  undertaking  to  pay  such 
judgment,  given  by  the  defendant  on  appeal, 
and  also  to  the  cause  of  action  on  such  und^ 
taking  against  the  surety  thereon.— Oark  t. 
Snllivan.  (N.  D.)  55  N.  W.  733. 

6.  Tindw  Coma  Laws,  f  470,  snbd.  4,  |«o- 
viding  that  after  judgment  the  lloi  of  the  at- 
torney for  the  judgment  creditor  may  be  "made 
effective  against  the  judgmrat  debtor"  by  en- 
tering notice  in  the  docket  opposite  the  judg- 
ment entry,  the  entry  of  notice  is  not  notice  to 
the  snrety  on  the  judgment  debtor's  appeal 
bond.— Clark  v.  Sullivan,  (N.  D.)  55  N.  W.  733. 

7.  When  a  surety  on  an  ondertaking  on 
appeal,  after  the  attorn^  for  respondent  had 
secured  a  lien  on  the  judgment,  but  before  the 
surety  had  notice  thereof,  purchased  a  Judg- 
ment against  the  client,  the  surety's  right,  m 
an  action  by  respondent  on  the  ondertakin& 
to  set  off  such  judgment  is  absolute,  and  u 
uaafleeted  by  the  att«ni«r's  Uen.— Clark  t.  Set 
livan,  (N.  d5  66  N.  wlm 

AutrefolB  Acquit  and  Ckmvlot. 
Sea  ''CHminal  Law,**  3. 
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Bailment. 

See    "Bank*    and    BanUnr^"  *'Ourien;" 

"Pledge." 
Sale  by  bailee,  lee  "Sale,"  2S. 

Ballots. 

See  "Elections  and  Yoten,"  6-0. 

Bankruptcy. 
See  "Assignment  fat  Benefit  of  Oredltcn." 

BANKS  AND  BAHKOra. 

Checks,  evidence  of  custom  relating  to^  see 
"Custom  and  Usage,"  1. 

Powers  of  banking  corporation. 

1.  A  banking  corporation  organized  under 
the  laws  of  the  state  of  Nebraska  has  no  pow- 
er to  become  a  stockholder  in  an  insurance 
company.— Bank  of  Commerce  t.  Hart,  {Neb.) 
55  N.  W.  631. 

Collections— IVegllgenoe. 

3.  Satardar,  May  81st,  about  the  close  of 
banking  hours,  M.  indorsed  in  blank,  and  de- 
posited in  a  bank  of  Wymore,  Neb.,  checks 
drawn  to  bis  order  by  B.  on  a  bank  In  Court- 
land,  Neb.  Wymore  and  Conrtland  are  27 
miles  apart,  but  connected  by  telegraph,  tele- 
phone, and  railroad;  and  a  mall  left  Wymore 
nt  6  P.  M.  daily,  arriving  at  Courtland  at  9 
P.  M.  The  Wymore  bank  made  no  inqoiry  of 
the  (*ourtland  bank  whether  the  checks  were 
fK>oA,  nor  did  it  advine  the  latter  that  It  held 
the  checks,  but  mailed  them  to  a  bank  in 
Joseph,  Mo.,  which  bank  sent  them  to  a  bank 
in  Omahn,  Neb.,  and  this  bank  forwarded 
them  to  the  bank  in  Courtland,  at  which  they 
arrived  -Tune  5th,  and'  were  protested  for  unii- 
paymenL  Held,  that  the  Wymore  bank  did 
not  present  them  to  the  Courtland  bauk  in  a 
ren!^>nah1e  time,  and  that  the  indorser  was 
diBcharged.— First  Nat  Bank  t.  Miller,  (Neb.) 
55  N.  W.  lOtM. 

 Fallare  to  protest,  etc. 

8.  As  a  general  rule,  where  a  bank  delivers 
a  note  or  hill  to  a  notary  public  for  demand, 
protest,  and  notice,  it  will  not  be  liable  for  the 
aefanlt  of  the  latter.  Still  where  a  bill  remaius 
In  a  bank  to  be  protested  for  ooupayraent  by 
the  president  and  manager  thereof,  who  Is  a 
notary  pnblic,  and  who,  though  aware  of  the 
inatmctions  to  the  contrary,  delays  noting  for 
protest  or  giving  notice,  in  consequence  of 
which  the  indorsers  are  discharged,  such  notary 
will  be  held  to  be  the  agent  of  the  bank,  and 
the  latter  will  oe  liable  for  his  ne^igence.-- 
Wood  Kiver  Bank  t.  First  Nat.  Bank,  (Neh.) 
55  N.  W.  239. 

4.  When  a  bank  receives  commercial  paper 
for  collection  there  is  an  implied  undertaking 
on  its  part  that,  la  case  of  Its  dishonor,  it  will 
take  all  steps  necessary  to  protect  the  holder's 
rights  against  all  previous  parties  to  the  pa- 
per; and  an  allegation  in  a  complaint  that  the 
holder  instructed  the  bank  to  do  so  only  states 
what  the  law  implies,  and  chaUf^s  neither  the 
issues  nor  the  burden  of  proof.— Jagger  v.  Na- 
tional Oerman  American  Bank,  (Minn.)  OC  N, 

5.  In  an  action  against  a  bank  for  failure 
to  protest  a  note  which  had  been  left  for  col- 
lection, the  clerk,  to  whom  the  note  was  de- 
livered, tratified  that  the  holder  told  him  not 
to  protest  it  In  case  of  nonpayment,  and  in 
corroboration  of  his  testimony  having  Intro- 
duced the  collection  book  in  which  be  tiad,  at 
the  time,  made  an  entry  to  that  effect,  defend- 
ant offered  to  prove  that  the  clerk  was  a  carefid 
man,  and  that  this  was  the  only  error  over  at- 
ti^bated  to  Urn.  ffrld,  that  the  evidence  was 
tnadmistible.  —  Jagger  v.  National  German 
American  Bank.  (fTinn.)  fiS  N.  W.  54& 


Offioers. 

0.  The  cashier  of  a  banking  corporatton 
has,  by  virtue  of  his  office,  no  authority  to  ac- 
cept in  payment  of  a  debt  dne  the  bank  certifi- 
cates of  the  capital  stock  of  an  insarance  com- 
gu^>-|^^  of  Commeree  v.  Hart,  (Neb.)  5» 

Insolvency — Set-off  of  deposit  against 

claim. 

7.  A  depositor  in  a  bank  which  makes  ai» 
asaignment  for  the  benefit  of  creditors  may  set 
off  agaiuHt  his  deposit  the  amount  of  his  note 
held  by  the  bank,  though  the  note  is  not  due  at 
the  time  of  the  aBBignmant.-~Jones  T.  Piening,. 
(Wis.)  56  N.  W.  4ia 

ITational  bank — Ultra  vires. 

8.  The  objection  that  an  executed  purchase- 
of  property  by  a  national  bank  was  ultra  vire» 
can  only  be  urg-^d  by  the  United  States. — Uen- 
npMRy  V.  City  of  Sl  Paul,  (Minn.)  65  N.  W. 
11:23. 

BASTARDY. 

Evidence. 

1.  On  a  trial  of  bastardy,  where  It  Is  al- 
leged that  the  child  was  bom  May  12th.  and 
complainant  testifies  without  objection  that  she- 
had  intwconrse  with  defendant  in  October  pre- 
ceding, which  is  not  donied  except  iiy  plea  of 
not  guilty,  the  admisRion  of  other  testimony 
to  the  same  effect,  if  erroneous,  Is  withont 
^rgndioa.— Bute  t.  Black,  (Iowa,)  66  N.  W. 

Instraotlons — Burden  of  proof. 

2.  A  charge  that,  if  about  the  time  com- 
plainant became  pregnant  she  had  sexual  inter- 
course with  other  men,  snch  Fact  should  be- 
conddered,  and,  if  the  evidence  felled  to  satisfy 
thdr  minds  that  defmdant  was  the  bastard's 
father,  they  should  find  for  defendant,  is  not 
objectionable  as  requiring  defmdant  to  eetab- 
lish  his  innocence  by  a  preponderance  of  evi- 
dence, when  read  in  connection  with  the  whole- 
charge,  by  which  the  jury  were  plainly  told  the- 
burdMi  of  proof  was  on  the  atete.— State  t. 
Black.  (Iowa.)  06  N.  W.  10& 

Best  and  Secondary  Svidenoe. 

See  "Evidence,"  1-3. 

Bill  of  Exeepttona. 

See  "Appeair  "Criminal  Law." 

Bllla  and  Notet, 

See  *fNegodable  Instruments." 

Board. 

Medical   board,   see   "niydcSans   and  Sup- 

geons,"  1. 

Bona  Fide  Purchasez*. 

Of  city  bonds,  see  "Uonlcipal  Gocporations,**' 

43-45. 

Of  goods,  see  "fUUe,"  H  2S. 
Of  land,  see  "Vendor  and  PnrchaBer,"  ^lA. 
Of  negotiable  instrummt,  see  "NegotlaUe  ixk^ 
stramenti,'*  S, 

BONDS. 

See,  also,  "Principal  and  Surety.** 
Appeal  bond,  see  "Appeal,"  M,  96. 
Anthoritr  to  issue,  see  "Oonntiea,"  la 
For  costs,  see  "Coetfl,"  2. 

For  release  of  attached  pruperty,  see  "Attadl- 

ment,"  6. 

Of  city,  see  "Municipal  Oorporatloas,"  43-45. 
Ot  guardian,  anwoval  d  Ixmd,  eee  "Onardtaik- 
and  Ward*  !■ 
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Of  mibool  dktrlct,  poww  of  otBeen,  lee  "8(dioolB 
and  School  Dtotrictt,"  ^5.      „  ^ 

Beqnired  from  Uqnor  deutf,  we  "utonoattllK 
liqnora,"  4. 

Actions  on— Pleading  and  proof. 

1.  In  itn  action  sgalntt  the  enretiea  m  a 
twnd  to  a  manafactarinK  compeiv  that  W. 
would  pay  for  all  soodfl  forniilied  hink  by  the 
company,  the  petition  alleged  that  the  company 
•old  W.  a  Ulf  of  goods,  and  that  he  bad  not 
inld  for  the  same,  and  claimed  exi>en8eB  in- 
«nrred  in  prosecnting  the  claim  acainst  W.  to 
Judgment.  Hdd,  that  the  petition  did  not 
state  a  cause  of  action  against  the  anreties.— 
Barr  t.  Ward,  (Neb.)  55  N.  W.  282. 

2.  In  an  action  against  the  suretiea  on  a 
bond  to  a  manufacturing  oompaoy  that  one 
W.  would  pay  for  all  goods  furnished  him  by 
the  company,  the  petition  alleged  that  on  the 
date  of  the  bond  the  company  sold  W.  a  bill 
of  Koods,  and  that  he  had  never  paid  for  the 
same;  and  claimed  expenses  incurred  in  prose- 
-cuting  the  claim  for  such  goods  to  judgment. 
Plaintiff  introduced  evidence  of  the  protest 
of  a  note  giTOn  by  W.  to  the  company  "for 
soods  delivered,  or  to  be  delivered,'  and  also 
the  transcript  of  a  judgment  on  the  note  in 
favor  of  plalntitf,  showing  the  coufitable'a  fees 
and  justice's  coats.  Held  that,  as  the  petition 
«tatea  no  cause  of  action  against  the  suretiea, 
the  evidence  wae  not  admissible. — Barr  v. 
Ward,  (Neb.)  55  N.  \V.  282. 

8.  Defendants,  as  sareties,  signed  a  bond  to 
a  manufacturing  company  that  one  V/.  would 
pay  for  all  goods  furnished  him  by  the  com- 
l)nny.  An  assignee  jf  the  bond  bronght  suit 
thereon  against  the  sareties,  alleging  that  on 
the  date  thereof  the  manu^cturyig  compnny 
sold  a  bill  of  goods  to  W.,  and  that  he  bad 
not  paid  for  the  same.  To  sustain  these  alle- 
sations  he  introduced  tn  evidence  a  note  made 
fay  W.  to  liie  company  of  the  same  date  as 
the  bond,  with  evidence  that  the  note  was 
siren  "for  goods  delivered,  or  to  be  delivered," 
by  the  company  to  W.  Held,  that  under  the 
pleadings  ttie  note  was  not  admissible.— Barr 
Ward,  (Neb.)  55  N.  W.  282. 

BOUNBASIES. 
Of  state,  see  "Btates  and  State  Officers,**  1. 
Srldenoe. 

1.  In  ascertaining  the  true  line  of  a  dty 
street,  fences  built  by  adjoining  lot  owners  on 
the  line  of  the  street,  according  to  stakes  set 
by  the  snrreyor  soon  after  the  <niginal  snrvey 
wns  made,  and  maintained  for  45  years,  are 
better  evidence  of  the  location  of  such  line  than 
a  new  survey,  made  40  years  after  the  original 
survey,  which  changes  such  line. — City  of  Ra- 
•cine  T.  Emetwn,  (Wis.)  66  N.  W.  177. 

XistabUshment. 

8.  On  appeal  from  the  commissioner's  re- 
port in  proceedings  to  settle  dispated  bound- 
aries and  lost  corners,  under  Acts  15th  Gen. 
Aflsem.  c.  8,  the  appellee  may.  at  the  close  of 
appellant's  evidence  in  chief,  file  a  reply  to 
appellant's  exceptions  to  th«>  report*  alleging 
that  the  line  trntablinhed  by  the  commissioner, 
though  different  fi'"in  the  govemment  line,  is 
nevertheless  the  true  line,  t>ecause  mahitained 
and  acquiesced  in  by  awellant  and  those  in- 
terested for  more  than  10  years.  Given.  J., 
■dissenting.— WllUams  t.  Tschanti,  CEovra.)  55 
N.  W.  202. 

8.  In  proceedings  to  establish  boundaries, 
«Tldaice  of  comm  recognised  and  acouieBced 
in  by  the  adjoining  owners  for  over  1()  years 
was  competent.— mlliams  T.  Tkchants,  Qowm,) 
©5  N.  W,  202. 

Bounty  Warranta. 

OancelUtlon,  tee  TabUc  Luds,"  U-1& 


Boycott 

See  "OoDgpbmcr*** 

Breach. 

Of  wamnty,  tee  "Sala^"  3JM& 

BBB&OH  OF  MABBIAOiB 
PROHZSB. 

Eridenoe. 

1.  In  an  action  for  breach  of  a  promise  of 
marriage  it  was  proper  to  show  plaintiff's  con- 
dition after  she  heard  of  defendant's  marriage 
with  another  woman.  —  Rotwrtson  t.  Ctaver, 
aowa.)  55  N.  W.  492. 

3.  The  court  properly  excluded  declarations 
of  plaintifTs  feelings  towards  defendant,  made 
after  the  marriage  contract  was  broken,  where 
it  was  not  shown  that  the  declarations  related 
to  plaintiff's  feelings  towards  defendant  before 
the  breach.— Robertson  T.  Graver,  (Iowa,)  56 
N.  W.  492. 

8.  In  an  action  for  breach  of  marriage  prom- 
ise, the  questions  as  to  "what  the  plaintiff 
was  doing  in  the  way  of  getting  ready  to  be 
married,"  and  "Do  you  know  anything  about 
Kosa  making  preparations  for  marriage?"  are 
not  objecti<maDle  on  the  gronnd  that  they  as- 
sume the  existence  of  a  contract. — Bobotson 
V.  Graver.  (Iowa,)  55  N.  W.  492. 

4.  The  court  properly  excluded  evidence 
that  plaintiff  had  kept  company  with  another 
man  a  short  time  before  she  b^aa  going  with 
defendant,  when  there  was  no  evidence  that 
the  intercourse  between  them  was  other  tiiao 
that  which  exists  in  case  of  friendship  between 
persons  of  the  opposite  sex  who  do  not  contem- 

glate  marriage.— Robertson  v.  Graver,  (Iowa,) 
5  N.  W. 

fi.  In  enaction  for  breach  of  promise  of  mar- 
riage, it  was  error  to  exclude  evidence  of  dec- 
Is  rations  by  plaintiff,  made  after  the  breadi. 
that  she  had  never  cared  tor  defendant,  and 
only  wanted  his  money. — Robertson  v.  Cimver. 
(Iowa,)  55  N.  W.  492. 
Instrnotions. 

6  An  instruction  that.  If  the  parties  had 
entered  into  a  marriage  contract,  the  admission 
by  defendant  of  his  marriage  to  another  wo- 
man would  constitute  a  breach,  is  not  open  to 
the  objection  that  there  was  evidence  that  the 
engagement  had  been  broken,  and  tliat  the  in- 
struction assumed  'that  the  evidence  failed  to 
establish  that  fact,  when  defendant  rested  his 
whole  case  upon  the  fact  that  no  contract  ever 
existed,  and  the  case  was  tried  on  that  theory. 
—Robertson  v.  Graver,  (Iowa,)  55  N.  W.  492. 

7.  An  instruction  that  the  jury,  In  assess- 
ing damages,  might  consider  the  "personal 
pain"  suffered  hy  plaintiff,  is  not  open  to  the 
objection  that  "pereonal  pain"  meana  phydcal 
suffering,  and  was  not  in  issue.— Robertson  t. 
Graver,  (Iowa.)  65  N.  W.  492. 

BRXDaSS. 

Liability  for  defects. 

1.  Where  a  bridge  In  a  highway  has  been 
openly  out  of  repair  for  from  six  months  to  a 
year,  it  will  be  presumed  that  those  charged 
with  the  care  thereof  had  notice  of  its  condi- 
tion.—Waud  V.  Folk  County,  (Iowa,)  55  N.  W. 
528. 

S.  Where  a  person,  kno^ng  the  defective 
condition  of  a  bndge  which  is  open  for  public 
travel,  undertakes  to  cross  the  same,  and  Is  in- 
jured by  reason  of  the  defect,  the  question  of 
whether  he  was  guilty  of  contributory  negli- 
gence in  going  on  the  bridge  should  be  sub- 
mitted to  the  jury.— Waud  v.  Polk  County, 
(Iowa,)  65  N.  W.  528. 

8.  In  an  action  for  injuries  received  In  at- 
teBDting  to  cross  a  bridge,  a  question  subtnlttad 
to  the  ivy,  whether  a  hole  In  the  bridge,  at 
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which  plaintitTB  hones  became  frightened,  was 
an  inBUfficiency,  or  a  want  of  repair  of  the 
bridge,  at  the  time  of  the  accident,  natnrally 
calculated  to  fii^ten  horaes  of  ordlnair  centle- 
neu,  wai  answered  in  the  negatire.  Bela  that, 
aa  there  was  involred,  among  other  thinga.  the 
question  of  what  constitntes  an  insnfficiency. 
and  the  jury  may  hare  thought  there  could  be 
none  unless  the  bole  was  so  large  and  so  con- 
nected with  the  traveled  track  that  the  horses 
were  liable  to  step  In  or  on  it,  and  thereby  be- 
come frightened,  and  as  there  were  no  fiodingB 
as  to  its  location  and  size,  or  as  to  how  the 
homes  were  frightened  thereby,  the  court  was 
warrauted  in  setting  the  Terdlct  Mlde  as  de- 
fectiTe.— Schillinger  t.  Town  of  Terona.  (Wis.) 
55  N.  W.  1040. 

4.  So,  too,  the  court  was  warranted  in  set- 
ting aside  the  verdict  as  defective  on  a  finding 
that  at  the  time  of  the  accident  the  team  be- 
came more  than  momentarily  unmanageable, 
there  being  no  finding  as  to  the  distance  the 
horses  bawed  before  coming  in  contact  with 
a  defect  In  the  embankment  at  the  end  of  the 
bridge,  over  which  embankment,  at  a  point  fur- 
ther from  the  bridge,  plaintiff  was  thrown,  and 
the  jury  having  been  charged  that,  if  the  horses 
became  nnmanageable  and  remained  beyond 
the  control  of  plaintiff  a  length  of  time  suffi- 
cient  to  regain  control  by  ordinary  care  and 
skill  on  his  part  "before  he  was  thrown  out 
of  the  bnggy."  he  could  not  recover.— Schil- 
ggv  T.  Town  of  Verona.  (Wis.)  B6  N.  W. 

LiabiUty  of  oltr— Private  bridge  in  high- 
way. 

6.  A  dty  is  liable  for  Injuries  resulting 
from  the  falling  of  a  bridge  built  by  mill  own- 
ers In  a  public  highway,  and  by  the  side  of 
a  public  bridge,  wbert?  the  public  are  allowed 
to  use  both  indiscriminately,  without  notice 
as  to  the  private  character  of  the  one  in  qnes- 
tloa.— DetwUer  T.  Olij  of  Lasdng^  (MlehJ  65 
N.  W.  S61. 

Brokers. 

Sea  'Tactora  and  Brdkara." 

Bnrdon  of  ProofL 

See  **Alt«ntloii  of  Instmnmta;"  "Undtatton 

of  Actions,**  IS, 
Of  breach  of  wammty.  see'  "Sale^"  20. 

Oanoellation. 

Of  contract,  see  "Bqnity,'*  7-17. 

Of  warrants  by  land  office,  see  "PnbBo  Xjanda,** 

Oapadty. 
Td  make  wOl,  aee  "WUle,"  1-& 

Oareless  Driving. 
See  ^VscUianoe,"  7. 

OABBIKBS. 

L  OF  GOODS. 
IL  or  PA88EMOBBB. 

See^  also,  '^Tdegraph  Companies.'* 

L  OF  GOODa 

Lien. 

1.  The  Hen  of  a  carrier  and  warehonseraan 
for  keeping  property  Is  superinr  to  that  of  a 
pledgee  who  has  procnred  the  property  to  be 
transported  and  atorad.--C!ooley  t.  Muneaota 
Wansf  er  By.  Co.,  (Minn.)  S5  nT  W.  UL 


n.  OF  FASSENOEEta 

In  general. 

2.  Street-railway  companies  are  common 
carriers  of  passengers,  and  are  liable  as  such 
on  common-law  prindples.— Spellman  v.  Lin- 
coln Raind  Transit  Ca.  (Neb.)  55  N.  W.  270. 

8.  Plaintiff,  a  passenger  ou  defendaJit's 
street-car  line,  paid  his  fare,  and  received  a 
transfeb  check  which  entitled  him  to  eontinne 
his  journey  by  the  "next"  connecting  car  on 
another  line  of  the  company.  He  took  the 
next  car  on  such  line,  and  the  conductor  took 
UD  his  transfer  check.  Without  notice  to  plain- 
tiff, this  car  was  shortly  taken  off.  The  con- 
ductor having  disappeared,  plaintiff  was  in- 
formed by  the  driver  of  that  car  that  he  should 
take  the  next  pasiiing  car.  He  did  so,  but  was 
put  off  by  the  conductor  because  he  had  no 
transfer  cneck,  and  refused  to  pay  fare  again. 
Held,  that  plaintiff  showed,  prima  facie,  a  ri;;ht 
to  recover.— ApnJeby  t.  St  Taul  City  Ry.  Co., 
(Minn.)  65  NTW.  1117. 

Iiguries  to  paaeengers. 

4.  Common  carriers  of  passengen  are 
bonnd  to  exercise  extraordinary  care,  and  are 
liable  for  the  slightest  nMligence.— Spellman  v. 
Uncoln  B^d  Transit  Co.,  (Neb.)  65  N.  W. 
270. 

B.  Where  a  street  car  is  derailed,  and  a 
passenger  injured  thereby,  the  presumption  la 
that  the  casualty  was  due  to  the  negligrace  of 
the  carrier,  and  the  burden  is  on  It  to  r^nt 
that  pre8nmption.^SpeIImRn  r.  Unooln  Bapid 
TVansit  Co.,  (Neb.)  55  N.  W.  270. 

6.  Where  a  passenger,  without  nei^igcaice 
on  Us  part,  is  injured  the  derailment  of  a 
street  car  In  which  he  Is  traveling,  the  carrier, 
to  overcome  the  presumption  of  negligence 
caused  by  such  dersilmoit,  must  show  that  the 
accident  was  produced  by  causes  wholly  be- 
yond its  control,  and  that  ft  had  not  been  gmity 
of  the  slightest  ne^igenee  ctMitribntlDg  thereto, 
and  that,  by  the  exercise  of  the  utmost  care, 
the  casualty  conld  not  have  been  prevented.— 
Spellman  v.  Lincoln  Rapid  Transit  Co.,  (Neb.> 
65  N.  W.  270. 

7.  Under  Comp.  St.  c.  72,  art  1,  |  3,  it 
is  necessary,  in  order  to  recover  against  a  rail- 
road company,  only  to  show  that  the  person  in- 
jured was  at  the  time  being  transported  as  a 
passenger  over  defendant's  line,  and  that  the 
injury  resulted  from  the  operation  of  the  rail- 
road; and  a  presumption  tnercupon  arises  that 
such  operation  was  negligent,  and  it  can  be  met 
only  by  showing  that  the  Injury  arose  from  tlie 
crirainal  negligence  of  the  party  injured,  or  tliat 
the  injury  was  the  result  of  the  violation  of 
some  express  rule  of  the  railroad  company  ac- 
tually brought  to  the  notice  of  the  party  in- 
jored.— Missonri  Pac.  Ry.  Co.  v.  Baier,  (Neb.) 
56  N.  W.  013. 

8.  Where  the  rear  j^tform  of  a  car  la  not 
at  a  safe  place  for  passengers  to  alight,  failure 
on  the  part  of  the  carrier  to  warn  passen- 
gers of  that  fact  la  negligence,  though  it  was 
safe  to  alight  at  the  front  platform.— McX>onald 
V.  Illinois  Cent  R.  Co.,  (Iowa,)  55  N.  W.  102. 

in  an  action  against  a  street-rttllway 
company  for  personal  Injnriea,  it  appeared  that, 
on  tne  morning  of  the  injury,  the  car  was  so 
crowded  that  plaintiff  had  to  stand  on  the  plat- 
form; that  the  car  was  run  at  such  a  rate  of 
speed  that.  In  rounding  a  curve,  the  crowd  on 
the  platform  was  swayed  against  the  gate, 
breaking  off  the  binges,  and  eanstng  plafntifr 
to  fail  therefrom.  The  evidence  tended  to  show 
that  it  was  nsual  to  slacken  the  speed  on  ap- 
proaching the  curve,  and  that  it  was  negligence 
not  to  do  so,  especially  when  the  platform  was 
crowded.  Hrld,  that  the  evidence  justified  a 
verdict  for  plaintiff.— Brusch  T.  St  Paul  City 
Ry.  Co.,  (Minn.)  65  N.  W.  67. 

Contributory  negligence  of  paasengere. 

10,  It  Is  not  ne^lgence  for  a  passenger  to 
leave  a  railxoad  ear  at  the  rear  platform.— Sfe- 
Donald  v.  Bliooli  Cent  B.  Oo^  (lowaJ  66  N. 
W.  102.  ^  s 
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Certificate. 

Of  acknowledgment,  sea  "Acknowledgment."  2. 

OERTIORAKL 

To  review  remoTal  ot  <^oer,  aee  *VniddpaI 
Gooiiorationa,"  S,  8. 

TSnien  lies. 

1.  Where  an  appeal  Ii  not  taken  within 
five  days  from  a  JadKment  confirming  the  jury's 
award  in  a  street  opening  proceeding,  as  pro- 
vldeii  by  How.  St.  8  'M)Qfo,  certiorari  will  not 
lie  aix  months  thereafter  to  review  sach  pro- 
ceeding on  the  petition  of  a  part,  only,  of  the 
respondents  therein,  in  the  absence  of  a  statute 
autnoriziug  such  writ  in  sach  case,  since  it 
must  be  presumed  that  the  other  respondents 
interested  in  such  proceeding,  and  who  might 
be  prejudiced  if  the  judgment  were  disturl)ed. 
bave  at^aiesced  In  the  result,  and  complied 
with  all  further  requirements.— City  oi  Detroit 
T.  Murphy,  (Mich.)  ?5  X.  W.  441. 

Beview. 

2.  On  review  by  certiorari  of  proeeedlngs 
before  a  municipal  body  to  remove  a  person 
from  office,  the  sufficiency  and  reasonableness 
of  the  charges  preferred  are  questions  of  law 
for  the  court— State  r.  Common  ConncU  of 
Dulntht  (Minn.)  65  N.  W.  tlS. 


See  'TEQulty,' 


Ohanoery. 


Che  Jse  of  Venue. 

Bee  "Ven  tn  !  i  CIvl!  Cp-eo." 

aHATXBIi  HOBTGAGBS. 

Kxecutlon  by  partner,  see  "Partnerahip,"  6. 
Sale  vt  property  not  Included,  aee  "Trorer  and 

OonTersioD,"  1,  2. 
Tender  to  Jotnt  mortgagee^  see  "Tender,"  1. 

What  oonsUtute. 

1.  On  a  settlement  of  a  farming  partner- 
ship, It  was  agreed  that  plilntiff  should  talie 
cerram  stock  ns  his  individual  property,  and 
that  M.  should  hare  the  balance  of  the  stock, 
with  the  grain  and  feed,  when  be  should  bare 
paid  a  note  Mitrnpd  for  him  by  plaintiff;  plain- 
tiff to  retain  the  ownership  of  said  stock  as 
security  for  the  payment  of  the  noto.  Hrid, 
that  this  agreement  constituted  m  chattel  mort' 
gage,  which  was  invalid,  as  to  third  mirtles, 
nnless  properly  filed,  and  not  a  conditional 
sale.— Strong  r.  Uoskln,  (Wis.)  66  N,  W.  852. 
Validity. 

A  mortgage  of  a  butcher's  stock  in 
trade.  Including  perishable  meats  and  poultry, 
which  would  have  to  be  sold  before  maturity 
of  the  mortgage,  cannot  be  conclusively  deemed 
fraudulent  against  an  attachment  levied  only 
two  days  after  It  was  executed,  ^ere  being 
no  proof  of  tbe  quantity  of  sacb  perlRhables, 
nor  of  tbe  amount  of  sales  during  tbe  two 
days,  nor  of  the  mortgagee's  knowledge  of 
them,  had  there  been  any.  The  case  Is  one 
for  the  jury.— Honck  t.  Brinsman,  (Neb.)  66 

N.  W.  looz: 

 Mortgage  of  aooounts. 

A.  Acconats  may  be  mortgaged.— Lawrence 
T.  McKenzIe,  (Iowa,)  55  N.  W.  605. 
—  Mortgage  of  future  crops. 

4.  A  person  conveyed  land  for  a  nominal 
sum,  subject  to  several  mortgages.  In  which 
the  grantee  was  interested.  By  an  agreement 
made  at  the  time,  the  grantee  was  to  sell  the 
grantor  the  same  land  on  semlannoal  pay- 
ments; the  nantor  to  pay  taxes,  insnrance. 
and  costs  of  foreclosure,  if  necessary.  Posses- 
sion was  to  renuUn  bi  the  grantee  until  part  of 
the  debt  ahoold  be  paid»  and  entU  tun  all 


crops,  except,  etc.,  were  to  belong  to  the  gran- 
tee, who  was  to  apply  the  proceeds  on  the  debt. 
In  case  of  default  the  agreement  was  to  be 
void,  and  the  grantor  to  deliver  up  the  premises 
to  the  grantee.  Held  an  attempted  mortttage 
of  crops  afterwards  to  be  planted,  and  tbere- 
fore  inoperative  as  to  creditors.— Merchants'  & 
Me(-hani<-8'  Sav.  Bank  v.  Uoldredge,  (Wis.)  56 
N.  W.  108. 

5.  There  baring  been  no  change  of  poasee- 
sion.  the  agreement  was  inoperatfre,  also,  as 
to  creditors,  under  Rev.  St.  $  2313,  whether 
tbdr  rights  accrued  Iwfore  or  after  Its  date,  or 
,  tbe  time  when  the  crop  was  raised. — Merchants' 
&  Mechanics'  Sar.  Bank  v.  Holdredge,  (Wis.) 

55  N.  w.  loa 

&  A  stipulation  allowing  a  mortgagor  to 
retain  aoch  portion  of  the  crops  raised  on  the 
land  mortgaged,  for  at  least  10  years,  as  may  be 
necessary  to  feed  bis  stock,  and  furnish  food 
for  his  family,  is  fraudulent  and  void  as  to  cred- 
itors.—  Merdiants'  &  Mechanics'  Sar.  Bank 
T.  Holdredge.  (Wla)  65  N.  W.  108.* 
Conatraotion  and  eflbot. 

7.  A  mortgage  upon  a  stock  of  merchan- 
dise, under  that  general  description,  attaches 
only  to  such  mercbandiie  as  was  in  the  stock 
when  the  mortgage  was  executed,  and  not  to 
any  afterwards  purchased.— Boekfbrd  Watdi 
Co.  T.  Manifold,  (Neb.)  65  N.  W.  236. 

Description. 

8.  A  mortgage  described  00  head  of  two  and 
three  year  old  steers,  marked  diamond  hole  In 
right  ear,  branded  G  on  right  hip,  and  08  head 
of  three  year  old  steers,  marked  diamond  hole 
in  right  eitr,  branded  like  the  first  It  was  not 
asserted  that  any  of  the  steers  claimed  nnder 
the  mortgage  were  so  branded.  Some  of  them 
were  snid  to  bear  the  diamond  mark  partly 
oblitemted.  but  other  witnesses  called  this  a 
"swallow  fork."  Defendants  being  innocent 
purchasers,  AWd,  that  the  snfficiency  of  the  de- 
scription to  put  them  on  Inquii?  was  for  tbe 

iury.— Iowa  BaT.  Bank  t.  Dunning,  (Neb.)  6ft 
(.  W.  1079. 
 Of  aooonnta. 

9.  A  description  of  accounts  In  a  mortgage 
thereof  which  falls  to  schedule  them,  or  to  gire 
the  names  of  the  parties  owing  them,  is  insuffi- 
cient to  impart  constructive  notice  of  such 
mortgage  to  a  person  to  whom  such  aecounta 
hare  prerlously  been  assigned.  —  Lawrence  t. 
McKenzle.  (lowaj  55  N.  W.  60B. 

j  Aclcnowiedgment. 


10.  The  record  of  a  Mil  of  sale,  Inunded 
'  merely  as  secarity  for  a  debt,  and  filed  as  a 

chattel  mortfrage,  but  not  duly  acknowledged, 
in  not  constructive  notice  to  creditors  and  sub- 
sequent mortgagees  or  purchasers. — St.  Paul 
I  Title  Insurance  &  Trust  Go.  t.  Barker,  (Minn.) 

1 55  N.  w.  eo. 

I  Filing  and  recording. 

'  11.  In  Comp.  Laws.  {  4379,  declaring  a 
chattel  mortgage  "void  as  against  creditors  of 
the  mortgagor,  and  subsequent  purchasers 
and  incumbrancers  of  the  property  in  Kood 
faith  for  value,  "unless  filed,  the  words  "In  good 
faith  for  ralue  apply  only  to  subsequent  pur- 
chasers and  incumbrancers,  and  not  to  cred- 
Itora.— W.  W.  Kimball  Co.  v.  Kirby,  (S.  D.) 
63  X.  W.  1110. 

13.  Comp.  Laws.  S  4379,  requiring  as  against 
,  third  persons  the  filing  of  the  original  mort* 
'  gage  or  "an  authenticated  copy,"  only  permits 
,  tbe  use  of  a  copy  in  cases  provided  for  by 
I  section  4382,  when  the  original  is  filed  In  some 
other  coimty,  where  a  part  of  the  pnv»erty  Is 
'  situated.— W.  W.  Kimball  Co.  t.  Kirby.  (S.  D.) 
,  55  N.  W.  1110. 

13.  In  replevin  of  a  stock  of  gooda  against 
,  an  assignee  for  the  l>enefit  of  creditors,  it  an- 
'  peared  that  the  chattel  mortgage  on  the  stock, 
'  given  pisintiff  by  defendant's  aa^gnor,  and 
under  which  plaintiff  claimed  by  rlitne  of  an 
I  inseenrity  clause,  was  not  reoorded  until  somo 
'time  after  Ite  mentkMi.  and  that  neentlflM 
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the  assignor  parcluued  ealalii  goods  on  credit. 
Held  tbat.  aa  the  mortgage  was  void  as  to 
creditors  who  became  such  between  the  execu- 
tion and  filing  of  the  mortgage,  defendant  was 
«ntitled  to  possession,  and  hence  to  a  general 
verdict,  and  the  costs  of  the  court  below,  in 
the  absence  of  a  tender  bj  plaintiff  of  the 
amount  of  snch  creditors'  lien.'-Keiuiedr  t. 
Uawson,  (Mich.)  55  N.  W.  610. 

14.  It  appearing  that  a  portion  of  the  in- 
debtedness for  which  defendant  had  a  lien 
belonged  to  plaintiff,  defendant,  having  waived 
a  return  of  the  goods,  is  entitled  to  a  verdict 
for  the  value  of  the  goods,  less  snch  claim  of 
plaintiff.— Kennedy  t.  Dawson,  (Mich.)  55  N, 
W.  (ilO. 

Ifi.  The  co.-nplaint,  in  aa  a2tion  to  declare 
void  a  ehattd  mortgage  and  bill  of  sale,  al- 
leged that  the  mortgage  mis  withheld  from 
record  io  pnrsaance  of  an  agreement  between 
the  parties  thereto.  It  appeared  that  defend- 
ant K.,  a  merchant,  ezecutud  to  defendant  L., 
to  secure  a  certain  indebtediieas,  a  mortgaj^ 
covering  hin  presout  stoclc,  and  all  that  miffht 
thereafter  be  added.  The  mortgage  was  not 
recorded  for  a  veur.  Between  the  execution  and 
filing  thereof,  plaintiffs,  liavliig  no  knowledge 
of  the  mortgage,  sold  K.  goods  on  credit,  and, 
about  the  time  the  mortgage  was  filed,  recov- 
ered judgments  for  the  unpaid  balance.  K, 
teatilied  that,  when  tne  mortgage  was  exe- 
cuted, Jj.  said  be  would  have  to  record  it,  to 
which  K.  objected  on  the  ground  that  such 
action  would  injure  his  credit.  L>.  thereupon 
agreed  to  keep  the  mortgage  in  his  safe.  Li. 
denied  any  agreement  to  withhold  the  mort- 
gage, but  failed  to  satisfactorily  explain  why 
the  same  whs  not  recorded.  Htid,  that  the 
mortgage  was  void  as  to  plaintiffs.— Falker  v. 
Liaehaa,  (lows,)  55  N.  W.  503. 

!«.  Where  a  chattel  mortgage  is  bona  fide, 
a  creditor  seeking  to  establiHh  a  siinerior  equity 
must  show  that  he  belongs  to  tne  class  of 
creditors  who  are  entitled  to  challenge  the 
validity  of  the  mortgage  as  against  them,  be- 
cause not  duly  or  seasonably  ruGorded.~St. 
I'aul  Title  Insurance  &  Trust  Go.  T.  Berkey, 
<Minn.)  55  N.  W,  TO. 
liien — Notice  of  mortsage. 

17.  Though  anch  person  knew  that  the  mort- 
gagees were  in  possession  of  the  books  of  ac- 
connt  and  claiming  such  books,  such  facts 
would  not  be  notice  that  they  were  claiming 
the  accounts  themselves.- Lawrence  T.  McKen- 
xie.  (Iowa,)  55  N.  W.  505. 

m.  Though  the  record  of  a  bill  of  sale,  in- 
tended merely  aa  security  for  a  debt,  and  filed 
as  a  chattel  mortgage,  but  without  an  acknowl- 
edgmmtt  is  not  constructive  notice  to  creditors, 
still,  if  a  creditor  deals  with  the  mortgagor 
with  actual  knowledge  of  such  lien,  his  rights 
will  be  subordinate  to  those  of  the  mortgagee. 
—St.  Paul  Title  Insurance  &  Trust  Co.  v. 
Berkey,  (Minn.)  55  N.  W.  6a 

FaymeDt  and  release. 

19.  A.  chattel  mortgage  running  to  several 
mortgagees  jointly  to  aecnre  a  joint  debt  may 
be  paid  to  and  released  by  either  mortgagee.— 
Flanigan  v.  Seelye,  (Minn.)  55  N.  W.  115, 

EDforcement  —  Bights    of  unsecured 
creditors. 

so.  Unsecured  ereditora  of  a  mortgagor  of 
chattels  are  entitled  to  have  the  mortgages 
forecloaed  as  required  hj  law,  and  a  sale  othei^ 
wise  than  as  the  law  provldee,  though  in  ac- 
cordance with  an  agreement  between  the  mort- 
mgor  and  mortgagees,  is  no  proteeticm  to  those 
ponieipatiiig  in  the  proceeds  of  the  aal^  but 
they  are  liable  to  account  to  such  creditors  for 
the  value  of  the  goods,  leas  the  Talid  liens 
thereon.  —  Rockfonf  Watch  Oo.  T.  Manifold. 
(Mob.)  66  N.  W.  239. 

Oheokfl. 

flat  *77a|0Cla]|l*  Inatrnmeata.** 


Ohildrea. 

See  *Tai«nt  and  CbUd." 

Ohoroh* 

9ee  "RaUskKw  SodeUes." 

See  *%nnldpa1  Oorporatfons.'* 

City  Attorney. 
See  *^iinidiMa  Coiporationi,'*  I. 

Claim  and  Delivery. 

See  "Beplevin." 

ClaixnB. 

Against  decedent's  estate,  see  'fBxeent«a  and 

Admioistratots,"  5-10. 
By  third  pnsona  on  garnishment,  "QmroSmb- 

men^**  5,  9. 

CLERK.  OV  COXJBT. 

Appointment  of  deputies. 

3  How.  Sl  S  7C^1r,  as  amended  March 
a,  1893,  providea  that  the  clerk  of  the  justices* 
courts  of  Detroit  "shall  have  power  to  appoint 
one  or  more  deputies,  when  the  necessity  there- 
for shall  be  COTtifled  by  the  justices,  and  said 
clerk  may  revoke  said  appointment  at  pleasure." 
Held,  that  where  the  justices  certified  that 
seven  deputy  clerks  were  necessary,  and  that 
number  were  appointed  by  the  clerk,  who  after- 
wards revoked  the  appointment  of  two  of  them, 
the  fact  that  the  justices  then  certified  that  it 
was  unnecessary  to  fill  the  Tacandea,  as  five 
were  enough  to  do  the  work,  did  not  tender 
invalid  appointments  by  the  derk  to  fill  the 
vacancies,  as  it  was  for  the  clerk  to  name 
those  who  should  remain,  on  the  reduction  of 
the  force.— Seabury  t.  Board  of  Anditim  of 
Wayne  County,  (MlchJ  65  N.  W.  406. 

doud  on  Title. 

See  "Quieting  Title,** 

OollateraL 

See  "Pledge." 

Collateral  Attack. 

See  "Judgment,"  22. 

Color  of  Title. 

See  "Adverse  PoaseBsion,"  12,  18. 

OommiMlon. 

Of  real-estate  broker,  see  "Factors  and  Bro- 
ken." 2-& 

Oommon  Carrier. 

See  "Carriera.- 

Compenaatlon. 

For  taking  property,  see  "Eminent  Domain.** 
Of  child  for  services,  see  "Parent  and  Child,"  2. 
Of  dty  <^cers,  see  "Muoidpal  Corporatiooa*** 

10,  11.  • 
Of  county  supervisor,  see  "OonntleB,"  & 
Of  partner,  see  "Partnership,"  9. 
Of  physician,  see  "Malpractlva,"  S. 
Of  real-«etate  agent,  see  "factors  and  Bn>> 

km,*'  2-0. 
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Oompetenoy. 

Of  witB«M^  we  "Witness,"  1-7. 

Oomplalnt. 

Bee  Tleadlnt.-  1-& 


OOHFOSinON  WITH  OBBI>- 
ITOBS. 

Validity  of  note— Fraud  on  other  cred- 
itors. 

Where,  in  an  action  on  a  note,  the  luae 
Is  whether  the  note  was  given  by  defendant  in 
payment  of  that  part  of  a  debt  dae  plaintiffs, 
bat  released  hj  them  under  a  compromise  be- 
tween defendant  and  his  creditors,  or  wliether 
it  was  giren  plaintiffs  for  serrioes  rendered  de- 
fendant by  plaintiffs*  agent  In  securing  the 
compromise,  it  is  proper  to  charge  that,  if 

Shiintiffa  entered  Into  such  a  compromise  with 
efendant,  a  note  taken  for  the  amonnt  rebated 
by  the  compromise  is  a  fraud  on  the  other 
componnding  creditws,  and  cannot  be  eufturced. 
-Frieberg  T.  Tnitschke.  (Neb.)  66  N.  W.  278. 

Compromise. 

See  "Composition  with  Creditors;"  'Tayment;" 

"Release  and  Discharge." 
S^^ation  for,  see  "Practice  in  QTil  Oases," 

Oomputatton. 

Of  tfnwk  sae  "Time." 

Oonditlon. 

Of  deliTery,  see  "Escrow.*' 
Of  poUcTi  tee  "InsDTanos^"  6-0. 

Ckmditional  Sales. 

Am  mortCBC^  see  "Chattel  Mortgagaa,"  1. 

Oondonatioii. 

See  "DlTOictk'*  4. 

OoiufeBsion. 

See  "Ortmlnal  Law."  12l 

As  oooTictloa,  see  "Grimioal  Law/*  1& 

CX)NFUOT  OF  I^WS. 

Contracts. 

1.  A  note  exeeated  and  delivered  in  Micht- 

non  Sunday,  in  payment  of  goods  sold  and 
vered  there,  though  payable  In  Ohio,  where 
the  vendors  live,  is  governed  bj  the  laws  of 
liUcbigan.  and  is  void,  under  How.  St.  ft  2015. 
— Arbuckle  v.  Reaame,  (Mich.)  55  N.  W.  808. 

Descent  and  dletribatlon — Bights  of 
widow. 

2.  On  a  claim  by  a  widow  for  an  allow- 
ance, and  a  diatrlbutive  share  of  her  husband's 
Mtats^  it  anpeared  that,  while  residing  with. 
Iier  husband  in  Wisconsin,  in  consideration  of 
bit!  securing  a  certain  sum  to  her,  she  waived 
all  claim  which  she  might  have  as  liis  widow 
"by  or  under  the  laws  of  Wisconsin."  Hdd 
that,  as  it  did  not  appear  from  tbe  record 
wheth«  the  law  of  that  state  gives  to  the 
widow  tbe  same  allowance  and  distributive 
aliftre  in  the  husband's  estate  as  does  the  law 
<rf  Michigan,  It  mnst  be  assnmed  that  the  oom- 
mOB  law,  which  ^ves  neither,  prevails  there, 
and  hence  Ir  could  not  be  claimed  that  she  had 
waived  Her  rights  to  such  share  and  allowance 
nnder  the  law  of  Micdiigan.— Knue  v.  Kiunp, 
(Mich.)  06  N.  W.  868, 

v.S&H.W. — 78 


CONFUSION  OF  OOOBS. 

When  doctrine  applies. 

Where  lumber  sold  Is  delivered  on  the 
pordiaser's  dock,  bnt  refused  by  him  as  not  of 
tbe  proper  kind,  and  becomes  so  mingled  with 
other  lumber  that  it  is  (nfficult  to  ascertain 
wtiat  part  came  Into  tbe  hands  of  bis  assignee, 
the  owner  may  recover  tbe  full  quantity  sup- 
plied, if  necessarr,  from  other  lumber  of  the 
asrignor.— Starke  v.  Paine,  (Wis.)  55  N.  W.  186. 

Consideration. 

For  convefuc^  we  *'FrandnIeitt  Conveyances," 
6. 

For  note,  see  '^egotiaMe  Instmmenbi,"  2. 
For  sale  of  patent  tight,  see  "Patoata  for  In- 
ventions." 

Imported  by  use  of  seal,  see  "CorenantB,**  2. 
Of  oiHitract,  see  "Contracts," 

CONSPIRACY. 

Associations — Boyc  ott. 

A  large  number  of  retail  lumbsr  deal- 
ers formed  a  voluntary  association,  axre^g 
that  they  would  not  d«U  witti  any  manufac- 

tnror  or  wholomler  who  should  sell  directly  to 
consumers  nt  nny  point  where  a  member  of 
the  asHOciatinn  was  retailing,  and  that,  when- 
ever any  wholesaler  or  manufacturer  made 
such  sale,  their  secretary  Hhould  notify  all  the 
members.  Plaintiff  having  made  sach  a  sale, 
tbe  secretary  threatened  to  send  such  notice. 
Held  not  actionable,  nor  ground  for  an  Ininnc- 
tion.— Bohn  Mannfg  Co.  v.  HolUs,  (Minn.) 
66  N.  W.  Ilia. 

Constable. 

See  "Sh^ffs  and  Constables." 

CONSTITUTIONAL  IiAW. 

See,  also,  "Eminmt  Domahi,''  1. 
Police  power  of  dtlea,  see  "Intoxicating  Ug- 
oors,  1. 

B^;»eal  of  statute  by  ctaudtation,  see  "Stat- 
utes." 15, 16. 
Reqnir«Daait  of  nniform  role  ot  nstoraUBation, 

see  "Indians,"  1. 

Subject  and  title  of  acta,  see  "Statutes,"  6-11. 

UniformitT  of  taxation,  see  "^luuicipal  Corpo- 
rations.'' 40. 

Legislative  powers. 

1.  Undv  Const  art  4,  9  33,  as  ammded  in 
1891,  the  le^slature  has  power  to  r^wal  any 
existing  special  or  local  law. — Pu^or  v.  Village 
of  Morrid,  (Minn.)  55  N.  W.  143. 
Monopolies  and  privileges. 

S.  McCIain's  Code,  (1  2546,  2547,  providing 
for  a  board  to  examine  and  Hceufie  physicians, 
is  not  in  confiict  with  Const,  art.  1,  §  6,  provid- 
ing tliat  all  laws  of  a  general  nature  uiall  have  a 
uniform  operation,  and  that  the  general  aasem- 
bly  shall  not  grant  to  any  class  m  cittzena  priv- 
ileges or  immunities  which,  on  the  same  terms, 
shiilt  not  e4ioally  belong  to  all  dtiiena. — Iowa 
Kclectic  M«lical  (College  Ass'n  r.  Schrader, 
(Iowa,)  55  N.  W.  24. 

Retrospective  laws. 

8.  Statutes  which  change  the  rule  as  to 
parties  necessary  to  the  determination  of  con- 
troversy may  take  effect  upon  prior  as  well  as 
subsequent  contract^,  and  the  actions  arising 
thereon.— Tompkins  t.  Forrestal.  (Mtam.)  B5  K. 
W.  813.  ^ 

Vested  rights. 

4.  Ijiws  1881,  c  ISI,  I  7,  providing  for  a 
limitation  of  nine  months  within  which  to  bring 
any  form  of  action  to  test  the  vnlidity  of  a  tax 
Judgment  or  sale,  confers  vested  rights  od  piii^ 
ohasers,  and  is  not  affected  by  Laws  1887,  e. 
127,  I  1,  providlog  that  any  pmn  clainung 
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title  to  land  may  commeDce,  at  anr  time,  an 
action  asainat  any  person  who  claims  through 
a  tax  deed  hweinafter  or  herelobefore  insaed  to 
test  the  TBlidity  of  the  tax  sale  or  Judgment, 
and  repealing  all  former  laws  in  conflict  with  It 
—Whitney  t.  Wegl^r,  (Minn.)  55  N.  W.  927, 

Obligation  of  oontraots. 

6.  Since  the  plank-road  act  of  1848  gave 
to  companies  organized  under  it  a  right  to 
baild  and  maintain  their  gates  where  they  may 
deem  necessary,  Pub.  Acts  1879,  p.  197,  which 

ftrohibits  them  from  maintaining  toUgates  with- 
D  the  limits  of  any  city  or  village,  ia  nncon- 
Btitutional,  as  impairing  the  obligation  of  con- 
trncts;  and  such  a  company,  notwithstanding 
the  act  of  1870,  may  erect  a  toUnite  within  the 
limits  of  a  Tillage  at  a  place  where  none  had 
preTionsly  existed.  Detroit  v.  Detroit  &  H. 
Plank-Road  Co.,  6  N.  W.  275.  43  Mich. 
140.  followed.— Village  of  Highland  Park 
Detroit  &  B.  Plank-Road  Co.,  (Mich.)  55  N. 
W.  382. 

Taxation. 

6.  Comp.  St.  c.  40,  anthorizlnfc  aidt  to  be 
maintained  against  the  party  legally  bound  for 
the  support  of  an  insane  person,  by  the  county 
which  has  paid  for  the  care,  board,  and  treat- 
ment of  such  insane  person  at  the  insane  hos- 
pital of  this  state,  upon  the  finding  of  such  in- 
sanity by  the  conmnssiouers  of  said  county,  is 
in  conflict  with  Const,  art.  9,  9  1>  providing  that 
the  legidatnre  shall  collect  such  revenue  as 
may  be  needful  by  levying  a  tax  by  valuation, 
so  that  every  person  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his  property.— Baldwin  v. 
DouglaH  County,  (Neb.)  55  K  W.  875. 

T.  Pub.  Acta  1891,  No.  200,  provides  that, 
tn  computing  the  taxable  property  of  insurance 
companies  ori^Hiiized  tiuder  the  laws  of  the  state, 
the  value  of  the  land  on  which  the  company 
pays  taxes  shall  be  deducted  from  its  net  as- 
sets above  all  liabilities,  ns  shown  by  the  last 
report  of  the  insaronce  commissioner,  and  tlie 
remainder  sball  be  the  amount  for  which  the 
comimny  shall  be  assessed.  Pub.  Acts  1893 
amend  snch  statute  by  adding  a  proviso  there- 
to that  no  such  deduction  shall  be  made 
for  real-estate  mortgacea  owned  by  anch  com- 

nies.  Held,  that  such  amendment,  so  for  as 
jTovldes  that  there  shall  be  no  dednction 
from  thdr  assets  for  mortgages  upon  which 
they  pay  taxes.  Is  In  contravention  of  Const, 
art  14,  H  11,  12.  providing  that  taxation  shall 
be  uniform,  and  that  nil  assessments  on  proper- 

2 shall  be  at  its  cash  valne — Standard  Ufe  & 
cc  Ins.  Co.  V.  Board  of  Assessors  of  Detroit, 
(BOch.)  55  N.  Vr.  112. 

8.  Laws  1881,  e.  135.  \  7.  providing  for  n 
limitation  of  nine  months  within  which  to  bring 
any  form  of  action  to  teat  the  validity  of  a  tax 
jnagment  or  sale,  is  constitutional,  since  the 
proceedings  in  which  the  tax  judgment  is  ren- 
dered are  not  by  acts  in  pals,  but  all  persons 
Interested  in  the  land  are  made  parties.  Baker 
T.  Kelleyill  Minn.  480,  (Oil.  368.)  distin- 
gnished.— Whitney  t.  Wegler.  (Minn.)  SS  N. 
W.  927. 

Oonatnictlon. 

Of  contracta,  see  "Contracts."  9-14. 

Of  mining  leases,  see  "Mines  and  Mining." 

Of  mortgage  see  "Mortgngee,"  1. 

Of  railroad,  see  "Railroad  Companies,"  2-C 

Of  wills,  see  "WlUs."  6-& 

Construotlve  Trusts. 

See  'Tnata,*'  S. 

Contempt, 
llt^tten  of  Injonctloii,  see  "Injunction,"  7. 

Oontest. 

Of  election,  see  "Elections  and  Voters,"  18, 14b 
Of  will,  see  "Will*" 


CONTINUAirCE. 

To  prooore  witnesses. 

Hie  trial  court  does  not  abase  Its  dis- 
cretion in  refusing  a  continuance  to  obtain  wit- 
nesses to  rebut  certain  oral  evidence  introdnoed 
by  plaintiff,  showing  the  consideration  for  s 
written  contract,  where  defendant  himself  in- 
'  troduced  evidence  on  that  question,  and  the  eoo- 
tinuance  would  have  taken  the  case  beyond  tbe 
term. — ^Independent  Dist.  of  Eden,  Na  2,  t. 
lUiodes,  (lowaj  55  N.  W.  624 


OONTBAOTS. 

See,  also,  "Assignment;"  "Assignmrat  tor  Beo- 
efit  of  Creditors;"  "Oarriera;"  "Chattd  Mort- 
gages;" "CoTenants;"  "Deed;"  ••Dnwss:" 
^'Factors  and  Brokos;"  "Frands.  Statute 

of;"  "Fraudulent  Conveyances:"  "Inanmnce:" 
"Landlord  and  Tenant;"  "Master  and  Serr- 
ont;"  "Mechanics'  IJens;"  "Mortgages;"  "N«- 
gotiable  InstmmMits;"  "Partnership;"  "Pay- 
ment;*' "Priucipal  and  Agent;"  "Principal  and 
Surety:"  "Release  and  iMscha^;'*  **8aler 
"Specific  Performance;"  "Vmxff  "Vendor 
and  Purchaser." 

Avoidance,  see  "Insanity,"  2. 

Evidence  of  custom  to  explain,  see  "Cnston 

and  Usage,"  2. 
Gambling  contracts,  see  "Graming." 
Impairing     obligation.     see  "ConstitntkNiaJ 

taw,"  5. 

Measure  of  damages,  for  breadi,  see  **Dam- 

ages."  2-16. 
Of  city,  see  "Municipal  Corporationa,"  12-14. 
Of   corporation,    ultra   vires,   see  "Corpora- 

tions,'*^  7. 

Of  gnardlan  before  apptrfotment,  see  "Guudlaa 

and  Ward,"  2. 

Of  school  district,  see  "Scbools  and  Sdioiri  Dis- 
tricts," 6,  6. 

Of  wife,  liability,  see  "Husband  and  Wife,** 
2-6. 

Parol  evidence  to  wj  or  explain,  see  ""En- 

deuce."  35-43. 
Reformation  of,  see  "Eanlty."  2-6. 
Resdssion  and  cuicdlatton,  see  "Elqiiltr,*'  7-lT. 
Sunday  contiacts,  see  "Conflict  of  Xaws,**  1. 

Acceptance  of  proposition. 

1.  A  controversy  arose  between  defeodaot 
and  M.,  execution  creditors,  as  to  the  legality 
and  priority  of  a  levy  of  M.*b  encation  oa 
shares  of  stock.  M.'s  attorn^  propoeed  to  de- 
fendant's in  writing  that  the  sheriff  seeore  a 

E roper  levy  on  the  stock,  that  neither  levy 
ave  priority  over  the  other,  and  that  the  j/n- 
ceeds  of  tbe  sale  be  divided  equally  between 
their  clients.  Defendant's  attomcv  afto^rards 
handed  M.*b  an  unsigned  paper,  wnldi  referred 
to  the  letter's  proposition,  apA  RtatM!.  In  snb- 
stance.  that  since  the  levy  oi  M.'s  execotioa 
defendant's  has  been  levied  on  the  stock;  thsi 
this  was  deemed  expedi«it  tn  view  of  the  fact 
that  service  of  the  other  execution  was  made 
out  of  the  state;  and  that  on  behalf  of  de- 
fendant the  attom^B  consent  that  the  pmc^U 
of  the  sale  on  his  ezecntion  sball  be  divided 
equally  betweeen  him  and  M.,  the  latter  t^^ 
signing  to  defendant  so  much  of  his  jodgmeot 
as  the  proceeds  paid  to  him  amonnt  to.  Hrld 
that,  if  the  latter  paper  be  coni^dered  bindinc. 
it  was  not  an  acceptance  of  M.*b  propoeitioa. 
since  it  added  a  condition  that  the  latter  a^ 
sign  his  judgment  pro  tanto  on  rectipt  of  bi^ 
share  of  the  proceeds  of  the  proposed  sale.— 
Mygatt  V.  Tar^bell,  (Wis.)  56  N.  W.  1031. 

3.  An  order  for  trees,  by  a  third  puty. 
through  a  general  agent  of  a  norsety  firm,  does 
not  become  a  binding  contract  with  ihe  fira 
until  the  firm,  or  some  one  authorised  to  bind  iL 
assents  thereto  in  writing,  and  gives  such  UokI 
^igt^  notice  thereof.— -Bropson   t.  Herben 


.)  65  N.  W.  860. 
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TTnoonsolonable  oontraots. 

S.  The  proTisioD  in  an  agreement  by  which 
plaintiff  nndertoolc  to  indorse  certain  papers 
for  defendant,  that  in  caae  defendant  shoald 
refuse  to  secure,  on  demand,  the  amount  for 
which  plaintiff  had  heccme  liable,  it  should  be 
treated  aa  a  sum  due  and  payable  to  plaintiff 
from  defendant,  is  not  anconscionable. — Maj 
T.  Newman,  ^Ich.)  65  N.  W.  304. 

Certainty  —  Agreemeat  to  make  ccm- 
traot. 

4.  An  aereement  to  enter  Into  a  contract 
in  the  future,  in  order  to  be  enforceable,  muBt 
express  all  the  material  and  essential  terms  of 
auch  future  contract,  and  not  leare  any  of 
them  to  be  agreed  upon  in  the  fatnre.— Sh^ard 
T.  Carpenter,  (Minn.1  55  N.  W.  90a 

Consideration. 

5.  A  controrersr  arose  between  d^endant 
and  M.,  execution  creditors,  as  to  the  legality 
and  priority  of  a  levy  of  M.'a  execution  on 
Khares  of  stock.  M.'s  attorney  projTOsed  to 
defendant's  in  writing  that  the  shmfl  secure 
a  proper  levy  on  the  stock,  that  neithw  levy 
have  priority  over  the  other,  and  that  the  i»o- 
ceeds  of  the  sale  be  divided  equally  between 
their  dients.  CTeld,  lo  the  absence  of  any 
evidence  that  M.  or  his  attorney  agreed  to 
surrender  some  rights  claimed  nnder  ms  levy, 
defendant's  agreement.  If  made,  was  nudum 
pactum,  even  If  such  levy  was  valid,  since  the 
mere  existence  of  a  valid  levy  was  no  con- 
sideration for  a  promise  by  defendant  to  di- 
vide the  proceeds  of  sale  uuder  bis  levy. — 
Mygatt  V.  Tarbell.  (Wis.)  65  N.  W.  1031. 

6.  A  release  of  a  mortgage  on  certain  lots 
on  which  the  owner  of  the  land  wished  to  erect 
a  bailding  is  a  sufficient  consideration  for  a 
promise  the  contractors  to  pay  the  mort- 
gagee the  amount  of  his  mortgage  out  of  the 
payments  made  to  them  as  the  building  pro- 
gressed.—Henry  &  Coatsworth  Co.  t.  Bond, 
(Web.)  55  N.  W.  •fi43. 

7.  A  not*  and  mortgage  glTen  In  settle- 
ment  Of  a  claim  tor  daniages  made  by  tlm  payee 
on  account  of  the  adultery  of  the  maker  with 
the  former's  wife,  mid  ext'ciite<l  iifter  the  cause 
fif  action  for  the  tort  was  barred  by  the  stat- 
nte.  are  without  cousideration,  and  void. — ^Pe- 
tMson  V.  Breitag,  (lowa.l  56  N.  W.  86. 

8.  The  facts  that  the  claim  for  damages 
was  made  by  an  attorney  on  behalf  of  the 
payee;  that  If  snit  had  been  brought,  and  the 
maker  had  failed  to  plead  the  statute,  plaintiff 
would  have  been  entitled  to  recover;  and  that 
the  note  and  mortgage  were  given  to  avoid  such 
litigation,— are  insuffident  to  conatltnte  a  con- 
sideration.—Peterson  T.  Brdtag.  (Iowa,)  B6  N. 
"W.  86. 

Interpretation. 

ft.  Defendants  had  the  right  to  cut  timbw 
on  certain  land  up  to  April  23,  18S3.  They 
sold  such  timl>er  to  plaintifT's  asstigiior  under  a 
contract  providing:  "Said  timber  to  be  removed 
in  the  years  laSi  and  18S3;  more  time  to  be 
allowed^'  if  more  time  was  allowed  them. 
Udd  an  enress  agreement  that  plaintiff's  as- 
•ignor  shoald  have  the  whole  of  the  yeara  1882 
and  1883  to  remove  the  timtwr.  —  Larson  v. 
Cook.  (Wis.)  55  N.  W.  703. 

10.  A  contraet  under  which  plaintiff,  a  rlaim- 
ani  against  decedent's  estate,  was  to  rut  a 
certain  .amount  of  timber  for  decedent,  pro- 
vided that  the  cutting  should  be  "under  the 
direction  of  a  scaler"  furnished  by  decedent. 
Hdd  to  give  the  scaler  authority  to  direct  tha 
manner  in  which  the  timber  should  be  cut,  but 
not  the  right  to  stop  the  cutting  when  he 
should  be  of  ojpinioD  that  plaintiff  could  not 
get  any  more  logs  than  he  had  already  cut, 
to  the  river,  in  we  time  specified  by  contract. 
— McUregor  t.  Robs'  Estate,  (Mich.)  55  N.  W. 
658. 

U.  A  contract  "to  at  once  proceed  to  pro- 
care,  and  ase  all  reasonable  efforts  to  procure,** 
from  a  ^pedfled  person,  a  release  of  her  interest 


in  certain  land,  Is  not  an  absolute  undertaking 
to  procure  the  rdease^  but  onlj  to  make  rea- 
sonable effort  to  do  sa— Orme  T.  MacknUn, 

(Minn.)  65  N.  "W.  560. 

19.  A  contract  .redted  that  to  aid  "the  con- 
struction of  the  Battle  Creek  &  Bay  City  Rail- 
road, and  in  consideration  of  the  lieneflts  to  be 
derived  therefrom,"  defendant  promised  to  pay, 
to  the  order  of  a  trustee,  a  specified  sum  "when 
the  road  is  constructed,  ana  the  cars  are  ron- 
ning  thereon,  from  Midland  to  West  Bay  City, 
Michigan."  Bad.  that  the  money  was  payable 
when  thatportlon  of  the  road  between  Mid- 
land and  West  Bay  CSty  was  completed,  and 
cars  were  running  theretm,  and  the  completion 
of  the  entire  line  vra^  not  a  condition  precedent 
to  d^endant's  liability.  —  Glardner  v.  Walsh, 
(Mich.)  65  N.  W.  355. 

13.  A  written  contract  redting  that  "on  de- 
mand I  promise  to  deliver  to  the  order  of  F. 
$800  •  •  •  in  wall  paper,  at  wholesale  price, 
good,  clean,  assorted  stock  out  of  my  store,"  Is 
unambi^ons,  and  means  that  such  "wholesale 
price"  )s  to  be  determined  as  of  the  time  de- 
mand la  made  ftw  the  paper.— Fawkner  v.  Lew 
Smith  Wall  Paper  Co..  (iDwa,)  6S  N.  W.  200. 

 Question  for  jurv. 

14.  In  replevin  of  lumber  on  which  defend- 
ant claimed  a  lieu  for  sawing  for  plaintiffs' 
vendor,  the  agent  of  the  latter  testiGed  that 
defendant  was  to  have  a  spedfied  sum  per 
1,000  feet  for  sawing  and  pilmg  it;  that  de- 
fendant was  to  cut  aJl  the  vendor  bad,  and  the 
latter  was  to  give  him  all  he  could  cut:  that 
he  was  to  get  In  cash  the  amount  of  his  pay 
roll  every  two  weeks,  which  he  thought  would 
not  amount  to  more  than  one-half  of  the  bill, 
and  the  balance  was  to  be  settled  in  the  falj 
with  60-day  paper,  on  estiiuitcs.  Defendant 
insisted  that  the  fall  settlement  was  to  be  in 
cash,  and  that,  as  the  lumber  was  shipped,  be 
was  to  lie  paid  in  full.  Beld.  that  the  qoeHtion 
as  to  what  the  contract  was  between  dnendant 
and  plaintiffs'  vendor  was  for  the  jury. — 
Uughes  V.  Tanner,  (Mich.)  65  N.  W.  661. 

Performance. 

15.  A  contract  redted  that  whereas  defend- 
ant S.  had  conveyed  land  to  plaintiffs,  the  deed 
to  be  held  la  escrow  until  the  contract  was 
performed,  "it  was  agreed  between  S.  and 
plaintiffs"  that,  in  coiisidtTHtitiii  of  such  con- 
veyance, plaintiffs  should  furnish  defendant  W. 
a  certain  quantity  of  cigars,  to  be  shipped,  In 
equal  monthly  Rhipiuciits,  on  W.'s  order;  and 
that,  if  W.  should  not  perform  his  part,  he 
should  fbrfdt  the  deed.  After  the  execution  of 
the  contract  and  deposit  of  the  dee<l,  plaintiffs 
agreed  to  send  W.  aamples:  the  evidence  as  to 
the  time  they  were  to  be  Rent  being  in  dispute. 
Owing  to  wet  weather,  they  were  unable  to 
send  them  until  a  few  days  ttefore  the  date 
agreed  on  for  the  first  shipment.  Sdd  that,  the 
agreement  to  send  samples  being  unconnected 
with  the  contract,  a  failure  of  plaintifEs  to  send 
them  when  expeirted  gave  defendant  no  right 
to  delay  sending  in  his  order,  nor  to  demand  a 
forfeiture  on  plaintiffs  sending  in  a  shipment  at 
the  date  8pe<wed  in  the  contract,  but  without 
defendant's  ord».— Smith  T.  Watson,  (Iowa,)  60 
N.  W.  68. 

16.  A  contract  under  which  plaintiff,  a  daim- 
ant  against  decedent's  instate,  was  to  cut  a 
eertnin  amount  of  timber  for  decedent,  pro- 
vided that  the  cutting  shonld  be  "under  tbo 
direction  of  a  scaler"  furnished  by  decedent. 
Held  that,  wliere  such  scaler  directed  plaintiff 
to  stop  work  before  the  specified  amount  of 
linilier  was  cut,  and  he  did  stop  work, 
under  protest,  auch  fact  would  constitute  a 
breach  of  the  contract,  which  would  entitle 
plaintiff  to  damages. — Jir^Tregor  v.  Ross'  Es- 
Ute,  (Mich.)  55  X.  W.  G^S. 

17.  A  contract  under  whieh  plaintiff,  a  claim- 
ant a^inst  decedent's  estate,  was  to  out  a 
certain  amount  of  timber  for  decedent,  pro- 
vided that  the  euttini;  should  be  "under  the 
direction  of  a  scaler"  fumiahed^y  decedenL 
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The  scaler  directed  plaintiff  to  stop  work.  Bdd 
thAt,  though  decedeot  first  broke  the  contract, 
plaintiff  could  not  perform  bo  much  of  it  as 
he  «aw  fit,  and  recover  the  Taloe  of  the  work 
he  did,  but  mtut  dther  ab^idon  tbm  contract 
altogether,  aud  sue  for  the  work  already  done, 
and  damages  for  the  breitch,  or  continne, 
onder  the  contract,  to  do  as  much  work  ae  he 
was  permitted  to  do,  and  recover  damaeee  for 
the  interrnption.— McGregor  t.  Roes'  Estate, 
(Mich.)  es  N.  W.  658. 

18.  Where,  hj  the  terms  of  a  building  con- 
tract, the  owner  agrees  with  the  contractor 
to  convey  to  him  certain  real  property  on  the 
final  completion  of  the  building,  but  the  con- 
tractor makes  default  in  payment  for  mate- 
rials used,  so  that  the  building  becomes  in- 
cumbwed  with  liens,  the  owner  Is  not  bound 
to  make  soch  conveyance  until  the  liens  are 
discharged,  but  may  hold  the  property  for  his 
security.— Drldbson  t.  Brandt,  (Minn.)  55  N. 
W.  62. 

19.  Where  plaintiff  agrees  "that  the  mill, 
as  a  whole,  shall  have  a  capadty  of  100  bar- 
rtfs  of  good  merchantable  meal  in  24  hours," 
and  it  is  alleged  that  the  drying  kilns  did  not 
have  the  rei|uired  capacity,  the  contract  is 
Butticiently  complied  with  where  it  appears 
that,  at  the  test.  45  barrels  of  meal  were  made 
in  11  hours.— Novelty  Iron  Works  v.  Capital 
City  Oatmeal  Co.,  (Iowa.)  55  N.  W.  618. 

^.  Where  a  deed  deposited  in  escrow  in  ac- 
cordance with  a  contract  was  inspected  by 
plaintiffs  before  so  deposited,  and  no  objection 
made  to  it,  they  waived  the  n^t  of  innsting  on 
a  wairaDty  deed,  as  provided  to-  contract- 
Smith  V.  Watson,  aowa,)  66  N.  W.  6a 

Bescission. 

21.  Plaintiff  agreed  In  writing  to  sell  to  de- 
fendant a  certain  lot,  and  received  (100  as  part 
payment  on  the  purchase  price.  Afterwitrds 
defendant  stated  to  plaintiff  that  he  did  not 
want  the  lot,  and  that  he  had  got  to  lose  the 
$100  paid.  To  this  plaintiff  only  replied  that 
he  (plaintiff)  "must  see  abont  it."  Held,  that 
the  conversation  did  not  constitute  a  rescission 
of  the  contract,  nor  estop  defendant  to  insist 
on  his  enuitahle  Interest  in  the  lot,  even  if  a 
parol  surrender  of  such  Interest  would  be  valid. 
-O'Donnel!  v.  Brand,  (\Via.)  55  N.  W.  154. 

S3.  Where  one  of  the  parties  to  a  written 
contract  was  induced  to  execute  it  by  the  in- 
tentional fraud  of  the  other  party,  the  defrauded 
party  may  defend  aRalnst  its  enforcement,  not- 
wtthstanding  he  was  lacking  in  ordinaiy  busi- 
ness prudence  In  executing  it.— Alfred  SlirimD- 
ton  &  Sons  v.  Fhilhrick,  (Minn.)  55  >.'.  W. 
651. 

Actions  on. 

88.  In  an  action  on  a  contract  to  "use  all 
reasonable  efforts  to  procure"  from  a  woman 
a  release  of  her  Interest  in  land,  there  was 
evidence  that  plainttfTs  attorneys  told  defend- 
ant that  the  woman  was  a  widow,  wherens  she 
had  a  husband,  but  had  not  lived  with  him  for 
20  years;  that  the  release  Bent  by  defendant 
to  the  woman  to  sigu  was  returned  with  the 
worA  "widow"  scratched  out;  that  after  her 
death,  and  the  fact  thnt  her  husband  was  liv- 
ing was  discovered,  defendant  offered  him  and 
his  widow's  heirs  a  reasonable  sum  to  slfrn  a 
release,  but  that  they  refused.  Brid,  that  the 
evidence  justified  a  finding  that  defendant  had 
used  reasonable  efforts  to  procure  a  release. — 
(>rme  v.  Mackiibin,  (Minn.)  65  N.  W.  560. 

24.  In  an  action  on  a  contract,  a  request 
to  charge  that  the  jury  were  not  to  consider 
whether  or  not  defendant  owed  the  contractor 
is  properly  refused. — Elvans  v.  Montgomery. 
(Mich.)  55  N.  W.  3G2. 

 Questions  for  jury. 

9B.  Where  a  building  contract  provides  that 
the  work  shall  be  done  to  the  satisfaction  of  the 
architect,  and  that  any  di^ipute  as  to  claims 
for  extra  work  shall  be  referred  to  him,  and 
that  hU  decision  shall  be  final,  it  is  error,  in 


an  action  by  the  buQder  on  the  eontraet,  to  re- 
fer to  the  jniT  such  questions  as  to  extra  work 
and  the  performance  of  the  contract.  In  the  ab- 
sence of  evidence  of  fraud,  or  if  the  question  of 
fraud  is  not  submitted  to  tiie  jntT.--Gotbat  t. 
Qow,  (Mich.)  65  N.  W.  442. 

'X.  A  controversy  arose  betweoi  defendant 
and  M.,  execution  creditors,  as  to  the  legalitr 
aud  priority  of  a  levy  of  M.'b  execntion  on 
shares  of  stock.  In  an  action  by  M.'s  adminis- 
trator to  enforce  an  alleged  agrcemmt  for  an 
equal  division  of  the  proceeds  of  the  sale 
of  audi  stock  on  defradaut's  execution,  the 
tatter's  attorney  testified  that  the  proposi- 
tion of  M.'s  attorney  was  never  accepted;  that 
he  submitted  the  nnrigned  paper  to  the  lat- 
ter, and  told  him  If  it  met  his  views  to  let 
the  witness  know,  and  he  would  submit  it 
to  his  client,  and  if  he  obtained  his  auttiority 
he  would  sign  it  as  a  definite  proposition: 
and  that  his  proposition  was  never  ac- 
cepted. M.'s  attorney  testified  that  his 
proposition  was  accepted  orally,  and  that  it 
was  aft^wards  accepted  In  writing  hr  the 
unsigned  paper,  the  signing  of  which  he 
waived.  Hefa,  that  it  was  not  error  to  sob- 
I  mit  to  the  jnry  the  question  as  to  whethor  or 
not  there  was  a  contract  for  the  equal  divitdtm 
of  the  proceeds  of  such  sale. — Mygatt  t.  To^ 
bell,  (Wis.)  65  N.  W.  1031. 


Oontributory  Negligence. 

See  "Negligence,"  9-14. 

Of  pa8Heng(»r,  see  "(Carriers,"  10. 

Of  person  rrosiiing  railroad,  oee  "Railroad  Oom- 

panies,"  14—18. 
Of  servant,  see  "Master  and  Servant,"  16-2L 
Of  traveler  on  street,  see  "Muulc^al  Oorpora- 

tiODS."  20,  21. 

Conversion. 

See  "Trovw  and  Conversion." 


Oonveyances. 

See  "Chattel  Mortgages;"  "CoTenants;" 
"Deed;"  "Fraudulent  Conveyances;"  "iSartF 
gages;"  "Sale;"  "Vendor  and  Furchaaer.** 

Of  hwuestead,  see  "Homestead."  & 


OOBONZOEL 

Coroner's  inquest— When  authorised. 

1.  Under  Comp.  St.  c  18,  5  97.  a  coroner 
can  lawfully  hold  an  inqnest  on  the  dead  bodlea 
of  onlr  such  persons  as  are  supposed  to  havft 

'  died  by  unlawful  means.— Lancaster  County 

I  Holyoke,  (Neb.)  55  N.  W.  1*50. 

 Fees  of  coroner. 

2.  Under  Comp.  St.  c.  2S,  i  7,  in«scribiiis- 
the  fee  "for  viewing  a  dead  body,"  a  coroner 
is  not  entitled  to  the  fee  wbere  he  did  not 
impanel  a  jury,  as  the  word  "viewliw"  means 
an  Inquiry  by  a  coroner  and  joi^.— Lancaster 
County  V.  Holyoke,  (Neb.)  55  N.  W.  950. 

 Compensation  of  phyaiciaus  sum- 
moned. 

8.  McClahi's  Code,  jl  503,  provides  that  the 
coroner  may,  when  he  deems  it  requisite,  sum- 
mon at  an  inquest  one  or  more  physicians, 
"who,  instead  of  witness  fees,  shall  receive 
such  reasonable  compensation  as  may  be  al- 
lowed by  the  county  board  of  supervisors.** 
BM.  that  the  compensation  so  allowed  b^  the 
board  is  oonclusive.  in  the  absence  of  nvud, 
and  that  a  physician  is  not  entitled  to  maintain 
an  action  to  determine  whether  his  services  arv 
not  In  fact  reasonably  worth  more  than  the 
amount  allowed.— M<»w>r  t.  BooiTe  County, 
(Iowa,)  55  N.  W.  %f7. 
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OOBFOBATZOSrS. 

See.  alw>,  "Banks  and  BankinR;"  "Carriew;" 
'■Hotbc  and  Street  Railroad»;"  "InauraDCe;" 
"Mnnlcipal  Corporatiooa "Batlroad  Gompa- 
niea;"  "Religious  Societies;"  "Telegraph  Com- 
panies." 

Power  of  bank  to  become  stockholder  in  otlier 
coiporatlon,  see  "Banks  and  Banking,"  1. 

Quo  warranto  against,  see  "Quo  Warranto,"  2. 

Ultra  vires  acts,  see  "Banlu  and  Banking,"  8. 

Voniic  of  action  against,  see  "Venne  in  CMl 
Cases,"  8. 

Estoppel  to  deny  corporate  existence. 
1  Wher?,  in  an  action  by  a  river  im- 

firoTement  company  to  recover  tolls  for  dririnK 
nt^.  it  is  alleged  and  admitted  that  the  owner 
of  the  logs  was  a  stockholder  in  the  company, 
and  had  received  dividends  on  his  stock,  defend- 
ant is  estopped  to  insist  that  the  company  has 
no  corporate  eidstence  becanae  of  the  uncon- 
dtitutionallty'of  an  act  extending  the  time  for 
the  expiration  of  ita  charter.— Black  River  Imp. 
Co.  V.  Holway,  (Wis.)  55  N.  W.  418. 

2.  Defendant  is  also  estopped  by  counter- 
claiming,  and  asking  judsment  for  damnges 
against  plaintiff  as  a  corporation. — Black  Kiver 
Imp.  Co.  V.  Holway,  (Wis.)  55  N.  W.  418. 
ITotice  of  meeting  of  directors. 

5.  The  fact  that  notice  of  a  special  meet- 
Ine  of  a  board  of  directors  was  not  given  as 
provided  by  the  by-laws  of  a  corporation  is  Im- 
materiai  if  all  the  members  of  the  board  were 
in  fact  present  and  participated  in  the  proceed- 
iiiRB.  —  Minneapolis  "nmes  Co.  v.  Nimocks, 
(Minn.)  55  N.  W.  548. 

Power  of  committee  bf  directors. 

4.  Where  the  charter  of  a  river  improve- 
ment company  required  tolls  for  driving  logs 
to  be  fixed  by  the  directors,  it  is  snfficient  that 
they  are  fixed  by  an  executive  committee,  and 
ratified  by  the  board  of  directors.— Black  River 
Imp.  Go.  T.  Holway,  (Wis.)  55  N.  W.  418. 
Furobase  of  corporate  property  by  of- 
ficer. 

9.  An  officer  of  a  corporation,  who  in  good 
faith  purchases  at  judicial  sale  the  property  | 
of  the  corporatioQ,  will  be  protected  lo  such  I 
purchase,  provided  he  shows  that  be  has  paid 
the  full  value  of  the  property.— Horbaeh  v. 
Marsh,  (Neb.)  55  N.  W.  280. 
Batifloation  of  acts  of  officer. 

6.  Where  a  corporation  retains  and  uses 
mon^  bwrowed  for  it  by  Its  officer  in  excess 
of  his  authorltr,  it  ratifies  the  transaction,  and 
ia  Uable.— WilUs  r.  St.  Paul  Banltstion  Co.. 
<Mhm.>  6B  N.  W.  650. 

Ooolraols. 

7.  A  contract  by  which  a  mntnal  benefit 
society  undertakes  to  pay  the  death  losses  of 
another  inauronce  company  is  ultra  vires  and 
void.  Lucas  v.  Transfer  Co.,  30  N.  W.  771, 
70  Iowa.  542,  followed.  —  Twiss  v.  Guaranty 
Life  Ass'n  of  Iowa,  (Iowa.)  65  N.  W.  8. 
Meeting  of  stockholders. 

8.  Where  the  charter  or  by-laws  of  a  cor- 
poration fix  the  time  and  place  at  which  regular 
meetings  shall  be  held,  this  is  itself  snfficient 
notice  to  stockholders,  and  no  furtiier  notice 
is  necessary.— Morrill  v.  Little  Falls  Manufg 
Co.,  (Minn.)  65  N.  W.  547. 

9.  Unless  otherwise  provided  in  the  charter 
or  by-laws  of  a  corporation,  such  of  the  stock- 
holders as  actually  assemble  at  a  properly  con- 
vened meeting,  whether  one  or  more,  and  tnough 
s  minority  of  the  whole  number,  and  represent- 
ing only  a  minority  of  the  stock,  constitute  a 

anorum  for  the  transaction  of  business.— Mor- 
11  T.  Little  Falls  Manufg  Co.,  (Minn.)  66  N. 
-W.  647. 

"Who  entitied  to  vote  stock. 

10.  WhM»  stock  is  transferable  on^  on  the 
t>o(te  of  tin  Qorporation,  the  pwson  m  whose 


name  the  stock  stands  on  sach  books  Is  enti- 
tled to  vote  it,  and  the  books  of  the  company 
are  conclu^ve  upon  the  question  as  to  who 
Is  entitled  to  vote  stock  le^ly  isBaed.rrMorriU 
T.  Uttle  Falls  Hannfg  Co.,  ^lim.),Sb  N.  W. 
647. 

Actions  by  stockholders. 

U.  A  stockholder  of  a  corporation,  who 
seeks  as  such  to  impress  with  an  express  trust 
the  property  of  the  corporation  regularly  sold 
at  judicial  sale  to  on  officer  of  the  same,  must 
commence  proceedings  within  a  reasonable 
time  after  such  sale,  and  must,  when  audi 
proceedings  are  unreasonably  delayed,  establish 
by  a  preponderance  of  the  evidence  the  facts 
upon  which  such  trust  is  based.— Horbaeh  v. 
Marsh,  (Neb.)  55  N.  W.  280. 

I'-i.  A  stockholder  of  a  corporation  filed  a 
verified  petition  to  set  aside  an  order  pro  con- 
fesRO  entered  in  an  action  to  foreclose  a  mort- 
gage against  the  corporation,  and  for  leave  to 
iiitorruno  and  answer.  The  petitioner  alleged 
fraud  and  collusion  between  the  mortgagees 
and  the  company's  directors,  but  stated  no 
facts  on  which  his  charges  were  based.  The 
answer  tendered  was  not  sworn  to,  and  on  the 
hearing  many  of  the  assertions  of  fraud  there- 
in were  contradicted  by  the  record  evidence 
produced.  Hdd,  that  it  was  not  an  abuse  of 
discretion  to  deny  the  petition.  —  Stradler  t. 
Pailthorp,  (Mich.)  55  N.  W.  80T. 

When  knowledge  of  stockholdm  im- 
puted to  corporation. 
18.  To  render  the  knowledge  of  the  Individ- 
ual corporators  the  knowledge  of  the  corpcwa- 
tion  it  must  be  the  knowledge  of  all  of  them.— 
Mercantile  Nat.  Bank  t.  Fmrsons,  (Minn.)  56 
N.  W.  826. 

Insoiveaoy  and  receiTors. 

14.  When  tiie  receiver  or  assignee  of  an 

insolvent  corporation  allows  a  claim,  the  debt- 
or or  other  party  interested  in  the  assets,  or 
their  distribution,'  may.  before  the  decision  of 
the  receiver  or  assignee  has  become  final  by 
acquiescence,  apply  to  the  coart  for  a  judicial 
examination  and  decision  of  such  claim;  bat 
the  application  must  be  in  a  dirtct  tfroceed- 
ing,  and  not  as  a  put  of,  or  collateral  to,  some 
other  proceeding,  snch  as  a  proceeding  to  an- 
tborize  a  dividend,  or  to  call  Tn  the  assets. — 
Minnehaha  Driving-Fark  Ass'n  v.  Dickens, 
(Minn.)  55  N.  W.  598. 

15.  Under  Iawh  1881,  c.  148,  proof  of 
claims  against  an  insolvent  corporation  is,  in 
the  first  instance,  to  be  mode  to  the  receiver  or 
assignee,  and  his  decision  upon  them,  if  ac- 
quiesced in,  is  final.-~Minnehaha  Driving-Park 
Ass'n  V.  Uickens,  (Minn.)  65  N.  W.  598. 

16.  In  proceedings  under  Laws  1881.  c.  148, 
upon  an  assignment  by  a  corporation  for  the 
benefit  of  its  creditors,  the  court  may  make  or 
direct  colls  upon  the  unpaid  Riihflcriptinna  to 
stock  subject  to  call.  —  Minnehaha  Driving- 
i*ark  Ass'n  v.  Dickens,  (Minn.)  55  N.  W.  5^. 

17.  The  authority  of  the  court  to  call  in  un- 
paid subscriptions  depends  on  the  necessity  of 
applying  them  to  payment  of  debts. — Minne- 
haha Driving-Park  Ass'n  t.  Dlckou,  (Minn.) 
56  N.  W.  598. 

18.  Such  a  call  does  not  determine  the  11a- 
bility  of  stockholders,  but  only  makes  due  and 
payable  whatever  they  may  be  liable  for  under 
a  call,  so  that  suit  may  be  brought  for  it.— 
Minnehaha  Driving-Park  Ass'n  v.  Dickens, 
(Minn.)  55  N.  W.  598. 

Foreign  corporations. 

10.  A  corporation  daly  organized  ander  the 
laws  of  another  state,  and  pabllcly  doing  bus!* 
ness  in  South  Dakota,  without  having  compiled 
with  the  law  of  the  state,  is,  until  Its  authority 
is  cfaallenged  by  the  state,  a  de  facto  corpora- 
tion.—Wright  V.  Lee,  (S.  D.)  66  N.  W.  9.31. 

80.  The  right  of  a  dnly-organized  foreign 
corporation  to  do  business  in  South  Dakota 
witiiont  having  complied  with  the  statutes  ot 
the  state  caimot  l>e  iiuestloned^-QtdlatcraUy* 
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bat  only  in  a  proceeding  broaebt  bj  the  state 
for  that  parpose.— Wright  t.  Lee.  (S.  D.)  66 
N.  W.  931. 

21.  Gomp.  Laws.  SS  6345,  6346.  providing 
that  a  civil  action  may  be  maintaiDed  to  "annul 
the  existence  of  a  corporation,"  include  a  pro- 
ceedinff  against  a  foreign  corporation  which  nas 
not  complied  with  the  law  of  the  state  so  as 
to  authorize  it  to  do  bosiness  therein. — Wright 
T.  Lee.  (a  D.)  65  N.  W.  931. 

Corroboration. 

Of  prosecutrix,  see  "Itape,"  16;  "Seduction,"  1. 

COSTS. 

[n  proceedings  to  ratabllrii  drain,  ww  *^Dniln- 
age." 

lo  Kidevln,  see  "Beplevin,**  8. 

Bight  to  OOBtB. 

1.  In  replevin  by  a  mortgagee  against  the 

mortgagor  to  recover  the  mortgaged  chattels, 
where  it  appears  that  the  mortgage  was  given 
to  secure  a  usurious  loan  of  money,  defendant 
can  recover  co^ts,  though  the  verdict  Is  in 
favor  of  plaintiff.— Rodgers  t.  Graham,  (Neb.) 
65  N.  W.  243. 

Bond  for  costs. 

8.  Where  a  jodgment  for  a  nonresident 

Slatnttff  Is  reversed,  and  a  new  trial  ordered, 
efendaat  is  not  entitled  to  a  Jndgmeut  In  the 
appellate  coart  against  the  sureties  on  plaintiffs 
bond  for  coats.  Ortmann  v.  Bank,  4  N.  W. 
I(i7,  42  Mich.  404,  followed.— -Wheeler  v.  Mey- 
er. (Mich.)  55  N.  W.  USS. 

Taxation. 

8.  Acts  18th  Gen.  Amem.  c  185,  i  3,  pro- 
vides that  before  any  allowance  of  attorney's 
fee  shall  be  made  the  attorney  shall  make  affi- 
davit to  certain  facts,  "which  afiSdavit  shall  be 
filed  with  the  ori^innl  papers."  Bdd  that, 
where  a  proper  affidavit  was  filed  on  the  com- 
mencement of  the  case,  and  afterwards  a  sub- 
stituted attorney  filed  a  second  or  amended  affi- 
davit, sn  allowance  <Kf  the  fee  is  woper.— 
Flet^er  v.  Kellr,  aowa,)  66  N.  W.  474. 
 On  appeal. 

4.  Where  QO  motion  is  made  in  the  trial 
court  to  retax  costs,  the  Question  of  the  taxa- 
tion of  costs  will  not  be  considered  on  appeal. — 
Snell  V.  Dubuque  &  8.  O.  Ry.  Co.,  (Iowa,)  55 
N.  W.  310. 

6.  Under  Comp.  St.  ISOl,  c.  43,  8  43.  re- 
quiring the  court  in  a  judgment  on  a  policy 
on  realty  to  allow  plidntiff  a  reasonable  sum  as 
attorney's  fee,  to  oe  taxed  as  costs,  the  mo- 
tion for  such  fee  and  proof  of  the  reasonable 
amount  mast  be  made  In  the  trial  court,  and 
cannot  be  raised  in  the  supreme  court  after 
afTirmance  of  the  judgment  on  appeal  by  the 
company. — German  Ins.  Co.  v.  Kddy,  (Neb.) 
55  N.  W.  1073;  Queens  Ids.  Co.  v.  Same,  Id.; 
German  Fire  Ins.  Co.  v.  Same,  Id. 

Costs  on  appeal. 

0.  Where  a  printed  case  on  appeal  contains 
174  pages,  when  75  pages  would  nave  been  suffi- 
cient, much  immaterial  matter  being  contained 
in  it,  and  there  being  seemingly  no  attempt  to 
condense,  costs  will  be  taxed  for  printing  75 
pages  only.— Baumgart  v.  Modem  Woodmoa 
of  America,  (Wis.)65  N.  W.  7ia 

Liability  In  criminal  cases. 

7.  Crim.  Code,  S  500.  provides  that,  where 
the  crime  is  punishable  by  fine  and  costs,  de- 
fendant may  tie  imprisoned  until  the  same  are 
paid  or  secured,  or  be  otherwise  legally  dis- 
charged. Section  501  requires  costs  to  be 
taxed  to  defendant  on  conviction.  Section  628 
enacts  that  when,  after  all  legal  means  are  ex- 
hausted, it  shall  be  made  to  appear  that  the 
person  confined  for  fine  or  costs  has  no  estate 
wherewith  to  pay,  the  court  shall  discharge 
him,  provided  that  he  must  have  been  ecmflnid 


at  least  one  ds?  for  every  three  dollars  of  the 
amount  adjudged  against  him.  BeH  that, 
though  the  prisoner  has  paid  his  fine,  he  must 
remain  In  jail  one  day  tor  each  three  dollars  of 
hU  coitB.-^  re  Dobson,  (Nab.)  &&  N.  W.  1071. 


Counsel. 


Annment  of,  see 
'TWaJ,"  17-30. 


•Criminal   Law,"  8-10; 


Counterclaim. 

See  "Set-Off  and  CouDterdaim." 

COUIVTIES. 


"Schocte 


See.  also.  "DrainaBe;"  "Highways^ 

and  Scho<rf  Districts;"  "Towns/' 
Liability  for  expenses  of  ewoner's  inqaest,  see 

"CoroiKT,"  3. 
Support  of  paupers,  see  "Poor  and^oor  Laws."' 

Submission  of  qnestioxis  to  voters. 

1.  Tbh  vmatjr  board  may,  Qpon  a  petitioD 
being  presented  under  Acts  18&,  c.  77,  for 
the  sale  of  swamp  lands  for  the  erection  of  a 
county  building,  without  format  vote,  a«ree  to 
order  an  election;  the  order  being  therevpon 
I  duly  recorded,  and  the  record  rml  and  ap- 
;  jiroved.— Kork  v.  Rlnehart,  (Iowa,)  65  N.  W. 

i  ~  '  2.  Under  Laws  1876,  c.  80,  {  1.  fMiUer'a 
Code,  p.  SO,)  it  is  not  competent  for  the  ooonty 
board  to  order  the  erection  of  a  courthouse* 
when  the  probable  cost  will  exceed  !^5,000, 
without  first  submitting  the  proposition  to  tile 
voters  of  the  couiitv.  Under  Laws  1802,  c 
77,  counties  owning  swamp  and  ova^owed 
lands  may  devote  the  proceeds  thereof  to  the 
erection  of  county  buildings,  provided  that  the 

auestion  be  first  submitted  at  some  election  to 
,   le  people  of  the  county.   Held,  that  a  ballot 
'  submitting  the  question  whether  a  courthouse, 
to  cost  not  to  exceed  ^50,000,  shall  be  erected 
"from  the  proceeds  arising  from  the  sale  of 
lauds  belonging  to  said  county,"  is  not  ob- 
jectionable as  containing  two  propositions, — 
:  the  erection  of  the  courthouse,  and  the  sale  of 
I  tlie  lands.— Rock  v.  Rinehart,  (Iowa,)  55  N.  W. 

I  Application  of  proceeds  of  swamp  lands. 
8.  Lands  received  by  a  county  as  swamp 

and  overflowed  lands,  or  as  indemnitr  therefor, 

under  the  laws  of  congress  and  of  Iowa,  are 
;  within  the  contemplation  of  Acts  1802,  c  77. 
I  S  1,  and  may  be  sold,  and  the  ttroceeds  thereof 
I  applied  to  the  erection  of  pabuc  buildings  for 

the  use  of  the  county.  —  Kock  v.  Rlndiart. 

(Iowa,)  55  N.  W.  21. 

BemoTal  of  county  seat. 

4.  Under  Comp.  St.  c.  17,  art.  S.  {  1,  to  en- 
title the  county  board  to  call  an  election  fbr  the 
removal  of  a  county  seat,  a  petition  must  be 
presented  to  it  by  resident  electors  of  the  coun- 
ty equal  in  number  to  three-fifths  of  all  the 
votes  cast  In  the  county  at  the  last  general 
election,  showing  the  section,  towndiip,  and 
range  on  which,  or  the  town  or  city  in  which, 
the  petitioners  reside,  together  with  tb^  age, 
and  time  of  residence  in  the  county. — Crews 
V.  CofEraan,  (Neb.)  55  N.  W.  265. 

5.  Where  objections  to  a  petition  to  change 
the  county  seat  are  made  by  any  resident 
elector  on  oath,  charging  that  some  of  the  pe- 
titioners are  minors,  tiiat  oUiers  are  not  elect- 
ors, that  curtain  names  are  fictitious,  and  that 
some  have  been  bribed,  the  aggregate  of  which 
will  reduce  the  nnmber  of  petitioners  below 
three-fifths  of  the  votes  cast  at  the  preceding 
general  election,  it  is  the  duty  of  the  county 
board  to  set  a  reasonable  time  for  a  hearing  of 
the  objections,  to  enable  parties  to  offw  proof 
in  support  of  their  ctiargeB.— &ews  t.  CoflHnan. 
(Neb.^  56  N.  W.  265. 

6.  Parties  interested  are  entilled  to  exant- 
Ine  the  original  petition  for  an  eleetion  to 
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tha  aoantr  Mat,  filed  In  the  offlc«  of  the 
oonn^  dark  before  the  election  la  called,  and 
ahonld  hara  a  reasonable  time  for  that  pur- 
pose.—Oram  T.  Goffman,  (Neb.)  65  N.  W.  265. 

Fowor  of  oonnty  board  to  ezamlne 
bocAs  of  officers. 

7.  Const,  art.  10,  S  10,  confers  on  the  board 
of  connty  aoditora  of  Wayne  coonb*  exclaslTe 
anthoiitar  to  fix  the  compensation  for  serricea 
rendered  the  coantr,  and  adjust  claims  against 
it.  Section  10  proTldes  for  a  board  of  snper- 
visors  in  each  coantr,  with  powers  asprescnbed 
by  law.  Act  1889, 8  8.  (3  How.  St.  9  518i,)  gives 
the  board  of  auditors  of  Wayne  connty  author- 
ity to  ezamiue  the  books  of  the  county  treas- 
urer, and  audit  the  accounts,  and  provides  that 
after  such  audit  it  aboil  not  be  necessary  for 
the  board  of  superriBors  to  audit  them.  The 
legislature  also  conferred  by  a  general  law  oa 
boards  of  supervisors  power  to  exandne  county 
treasurers'  accounts.  Held,  that  the  county  an- 
pervisora  of  Wayne  eoontr  had  no  authority 
to  examhie  the  books  of  the  board  of  connly- 
anditor,  nor  those  of  the  county  treasiAvr, — 
iileee  T.  Botird  of  Auditors  of  Wayne  Connty, 
<Mich.)  55  N.  W.  621. 

Compenaatlon  of  superrisor. 

8.  How.  St  I  502.  provides,  specifically, 
the  compoisation  that  shall  be  allowed  a  snocr- 
visor  for  his  services  and  mileage,  to  be  audited 
by  the  board,  and  paid  by  the  county,  to  be  in 
full  for  all  services  and  expenses  lu  attending 
the  meetings  of  the  Ixiard,  and  for  all  services 
and  expenses  whil^  acting  upon  any  committee 
of  the  board,  during  its  sessions,  and  that  any 
supervisor  receiving  further  compensatioo  for 
such  services  shall  be  guilty  of  a  misdemeanor, 
etc  ffeM,  that  a  member  of  such  board  is  Dot 
entitled  to  receive  compensation  for  services 
as  a  member  of  a  committee  of  the  board 
wliile  the  board  is  not  in  aession.— Ewing  v. 
Ainger.  (Mich.)  55  N.  W.  OOU. 

TTnaathorized  contracts — Ratifloation. 

9.  Where  the  amount  of  a  parchase  hy 
county  commissioners  was  greater  than  couM 
be  paid  out  of  che  anaual  revenue  of  the  coun- 
ty for  the  current  year,  and  they  failed  to 
submit  the  question  of  the  purchase  to  a  vote 
of  the  people.  required  under  Comp.  Laws, 
{  007,  a  ratification  so  as  to  render  the  county 
liable  can  only  be  made,  under  section  3812, 

a  vote  of  the  people.— State  t.  Oetchell,  (N. 
D.)  66  N.  W.  58a 

Bonds — IJmitation  of  indebtedness. 

10.  Bonds  Issued  by  a  county  In  excess  of 
the  5  per  cent,  of  taxable  property  allowed  by 
Const  art.  11,  S  3.  for  indebtedneas  created  in 
any  manner  or  for  any  purpose  by  a  county, 
are  void.— Anderson  r.  Orient  Fire  Ins.  Co., 
(Iowa,)  55  N.  W.  348. 
XJsbility  for  neglif:  ence. 

11-  A  connty  is  not  liable  for  negligently 
constructing  or  failing  to  keep  open  a  ditch  con- 
structed under  Code,  {  1207,  which  la  paid  for, 
not  ont  of  the  general  fund,  but  by  assess- 
ments upon  the  property  of  persons  benefited.— 
Dashner  t.  AUlls  County,  (lowaO  5u  N.  W. 

OOUKTB. 

See,  also,  "Justices  of  the  Peace;"  "Removal  of 

Oauaes;"  "Venne  in  avil  Cases." 
Mandamus  to,  see  "Mandamus,"  1,  2. 

Jorisdictlon — Unknown  defendants. 

1.  Under  Laws  1881,  (Ex.  Sess.l  e.  81, 
which  gives  plaintiff  in  an  action  brought  un- 
der Gen.  St  1878,  c.  75.  S  2.  to  determine  ad- 
rerse  claims  to  real  estate,  the  right  to  make 
defendants,  in  addition  to  those  named,  "all 
other  persons  or  parties  unknown"  claimine  an 
interest  In  such  real  estate,  the  court  acquires 
jurisdiction  to  determine  tlic  rights  of  the  un- 
known defendants,  though  the  named  defend- 


ant Is  dead  whom  the  action  la  commenced.— 
Inglee  r.  WeUes.  (Minn.)  55  N.  W.  117. 
Of  inferior  jurisdiction. 

9.  In  proceedings  by  a  landlord  against  his 
tenant  nnder  Gen.  Laws  1878,  e.  84.  to  recover 
possesaioa  of  the  premises,  equitable  matter, 
which  requires  affirmative  relief  to  make  It  a 
defense  per  se,  cannot  properly  be  Interposed 
in  the  answer,  and  if  interposed  the  case  can- 
not for  that  reason  be  cerufied  to  the  district 
court  Petsch  t.  Biggs,  18  N.  W.  101.  fol- 
lowed.—Norton  T.  Beekman.  (Minn.)  66  N.  W. 

Fowor  of  probate  judge. 

8.  A  probate  judge  has  no  authority  to  re- 
view or  set  aside  an  ordw  admitting  a  will  to 
probate. — Corby   v.   Wayne   Probate  Judge, 

iMicb.)  55  N.  V.  886. 

OOVENAOTS. 

In  general. 

1.  Where  a  warranty  deed  to  certain  lots 
Is  In  the  statutory  form,  and  part  of  such  lots 
lie  under  the  shoal  waters  of  a  bay,  between 
the  bank  and  navigable  water,  there  Is  a  breach 
of  all  the  covenants,  aa  to  them,  at  the  time 
of  the  conveyance,  since  such  lots  or  lands  are 
not  the  subject  of  private  owunship,  so  that 
ther  may  be  conveyed  In  fee  or  otherwise.— 
McLennan  v.  Prentice,  (Wis.)  55  N.  W.  764. 
Oonsideratioa — Use  of  seal. 

2.  A  covenant  nnder  seal  Imports  a  TsHd 
conslderatiou.— Erickson  ▼<  Brandt,  (Minn.)  65 
N.  W.  62. 

Warranty. 

S.  Where  lots  conveyed  by  a  warranty  deed, 
of  which  the  grantee  is  not  put  in  actual  poa- 
sesaion,  are  vacant  except  that  a  railroad  com- 
pany, which  has  a  track  on  an  adjoining  atreet. 
has  put  an  embankment  thereon,  which  is  used 
by  others  in  rolling  logs  from  cars  into  an  ad- 
jacent bay,  and  there  is  no  obstacle  preventing 
plaintiff  from  taking  actual  possession,  there  is 
no  eviction.  In  the  absence  <a  any  showing  that 
the  nae  made  of  the  lots  is  adverse  to  plalntiira 
title,  and  the  latter  Is  not  entitled  to  recoTer 
aubatantial  damairea.— McLennan  r.  Prentice, 
(Wis.)  65  N.  W.  764. 

4.  A  complaint  alleging  defendant's  con- 
v^ance  to  plaintiff  by  warranty  deed,  and 
judgments  afterwards  had  in  favor  of  a  third 
person,  declarinff  him  owner  of  the  land  by 
litlo  superior  and  paramount  to  defendant's, 
anil  that,  by  reason  of  aaid  judgments,  plain- 
tiff baa  been  deprived  of  the  quiet  and  peace- 
able poseession  of  the  land,  and  wholly  evicted, 
does  not  state  a  canse  of  action  for  breadk  of 
covenant  of  warranty,  said  judgments  not 
awarding  the  third  pei-son  the  possession,  and 
the  allpfrntion  of  eviction  beine  simply  a  con- 
clusion of  law,  erroueona  in  the  absence  of  an 
averment  that  the  land  was  vacant  and  unoc- 
cupit>d  at  the  time  of  the  judgment— Wagner 
T.  Finnogan.  (Minn.)  55  N.  W.  1129. 
Damages  for  breach. 

5.  Where  the  grantor  in  a  warranty  deed 
of  lots,  of  which  the  prantee  is  nor  put  In 
actual  possession,  acquired  title  to  part  of  the 
lots  after  the  execution  of  the  deed,  and  be- 
fore the  grantee  attempts  to  rescind  the  entire 
sale,  the  latter  is  not  entitled,  in  an  action  on 
tbe  covenant  of  seisin,  to  recover  the  entire 
purchase  mon^,  with  Interest,  since  defend- 
ant's after-acquired  title  innres  to  plaintiff's 
t>enefit,  and  aa  to  such  lots  he  is  only  entitled 
to  nominal  damages,  especially  where,  after 
the  grantee  bas  knowledKe  of  the  state  of  the 
title  to  each  lot,  it  is  arranged  between  him 
and  tbe  grantor  that  hia  title  thereto  should  be 
perfected. — McLennan  v.  Prentice,  (Wis.)  55 
N.  W.  764. 

6.  Where  title  to  some  of  certain  lots  fails, 
the  measure  of  plaintiff's  damages  is  auch  frae- 
tional  part  of  the  whole  consideration  paid  as 
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the  Talne,  at  the  time  of  the  parduMe,  of  the 

part  to  which  title  failed,  bean  to  the  whole 
of  the  lota  purchased,  and  interest  daring  the 
time  plnintift  has  been  deprived  of  the  an  of 
such  part.  Dot  oxceedinz  six  years.— MeLttUian 
T.  Prentice.  (Wis.)  55  M.  W.  794 

Oredibility. 

Of  witness,  see  "Witness,"  IS-SO. 

OBJflDlTOBCP  BZUfc 

When  Ilea. 

1.  Code,  I  8150,  proTtdes  that  after  jadg^ 
ment  an  action  in  eqaity  may  be  brought  to 
subject  any  property,  money,  etc.,  belonging  to 
the  defendant  to  the  satisfaction  of  such  judg- 
ment, and  that  persons  indebted  to  the 
ment  debtor,  or  holding  any  property  in  which 
each  debtor  has  any  interest,  or  the  evidence 
«f  sareties  for  the  same,  may  be  made  defend- 
ants. Section  3152  provides  that  In  such  a 
case  a  lien  shall  be  created  on  the  property  ot 
the  jadgment  debtor,  or  hts  interest  therein, 
in  the  hands  of  any  defendant,  or  under  his 
control,  which  is  sufficiently  described  in  the 
petition,  tmm  the  time  of  the  service  of  notice 
and  copy  of  the  petition  on  the  defendant 
holding  or  contrslliug  such  property.  Held, 
that  the  action  mieht  be  commenced  though 
plalDtlffs  therein  had  no  lien  or  interest  in  the 
property  in  question  at  the  time,  and  that  by 
the  commencement  thereof  they  acquired  a  lieu 
on  the  same.— Fftlker  r.  Urortian,  (Iowa,)  55  M. 
W.  503. 

To  reach,  debts  due  nonresidents. 

2.  In  an  action  under  Sanb.  &  B.  St.  9 
Et029,  in  the  nature  of  a  creditors'  suit  to  en- 
force a  judcment  against  a  nonresident,  the 
situs  of  debts  due  the  latter  and  evidenced  by 
notes  and  mortgages  will  be  considered  as  at 
the  domicile  of  the  reddent  debtors  owing 
them.— Bragg  v.  Gaynor,  iWis.)  65  N.  W.  919. 

5.  By  serving  writs  of  injunction  upon  the 
resident  debtors,  restraining  them  from  paying 
the  debts  to  the  nonresident  judgmuit  debtor, 
the  court  acquired  jurisdiction  of  the  debts, 
though  the  nonresident  debtor  never  appeared, 
and  it  could  collect  and  apply  them  to  the  nHy- 
moit  of  the  judgment.- Bragg  v.  Qaynor,  (Wis.) 
65  N.  W.  91SL  «v     .  ^ 

Parties. 

i.  In  an  action  under  Sanb.  &  B.  St  I 
8029,  Id  the  nature  of  a  creditors'  suit  by  an 
asrignee  of  a  judgment  to  enforce  nayment. 
where  one  of  the  original  judgm«it  plaintiffs 
claimed  the  entire  judKment,  and  executed  a  re- 
lease of  it,  it  was  proper  to  make  such  a  join- 
der of  defendnnta  that  the  release  might  be  can- 
celed if  fraudulent.— Bragg  v.  Oaynori  (Wis.) 
55  N.  W.  911).  .  ^  / 

Pleading. 

6.  A  Mil  filed  In  aid  Of  execation,  eliUmlng 
that  a  deed  by  the  execution  defendant  to  his 
wife  was  witnont  consideration,  and  made  in 
fniud  of  creditors,  alleged  that  sudi  defendant 
had  "no  real  or  personal  estate  liable  to  levy 
and  sale,  except  the  premises  aforesaid,  on 
which  the  shenCC  could  make  a  levy."  Held, 
that  the  bill  was  not  Insufficient,  as  failing  to 
show  that  said  debtor  was  insolvent— Duns- 
back  V.  Collar,  (Mich.)  55  N.  W.  435. 


fTRTTVrnJAT.  LAW. 

Sec^  also,  "Arrest;"  "(Jrand  Jury;"  "Habeas 
Corpus:''  "Indictment  and  Information;"  "Ju- 
ry; "Witness." 

Alder  and  abettor,  see  "Rope,"  S. 

Arrest  without  warrant,  see  "Arrest** 

Complaint,  see  "Intoxicating  liquors,"  6. 

Oonviction  of  less  offense  than  ehargsd,  SM 
"Indictment  and  laformatlon,"  4,  S. 


Grimes  committed  on  Indian  reservrntlon,  see 
"Indians,"  2,  3. 

Discharge  for  defeat  In  oommltment,  see  "Ha- 
beas Corpus,"  2. 

Insanity  as  despise,  see  "Homidde,"  4. 

Instructions,  burden  of  woot,  see  "Bastardy,"  2. 

Liability  for  costs,  see  ^H^osts/*  7. 

ObstTuctioa  on  xailrMd,  see  'lUdtanad  Oaatm- 
nles,"  28. 

Partleolor  crimes,  see  "AdtUtery;"  "Assantt  and 
Battwy:"  "BnstaPdy:"  "Conerfracy;'*  "For- 
cible Defilement;"  "Forgory;**^  "Homidde^ 
"IndeccDt    Eiposnre;"    **£itDXlcating  Uq- 

nors;"  "Libel  and  Slander;"  "Prostitution ;'* 
"Bane;"  '^Receiving  Stolen  Goods;**  "Seduo- 
tlon.*^ 

Sentmce,  see  'Torgery.** 

Waiver  of  Jury  trial,  see  "Jury,"  9,  10. 

Knowledge  of  right  and  wrong. 

1.  Where  one  charged  with  crime  Is  abore 
the  age  at  which  capacity  to  commit  crime  Is 
presumed,  his  own  testimony  that  he  did  not 
kuow  it  was  wrong  co  do  the  act  oonstitatiag 
the  crime  will  not.  In  the  absence  of  any  evi- 
dence as  to  his  general  mmtal  capacity,  tend 
to  remove  the  presumption.— State'  v.  Klnse- 
man,  (Minn.)  55  N.  W.  741. 

Former  jeopardy. 

S.  Where  an  indictment  Is  fatally  defective, 
althoagh  a  jury  is  impaneled  to  try  defendant, 
there  being  no  trial  or  verdict,  and  the  jury  be- 
ing diecharged,  defendant  is  not  put  In  jeopardy 
BO  that  he  cannot  be  tried  under  a  new  indict- 
ment.~State  t.  Smith.  (Iowa.)  66  N.  W.  198. 

Conduct  of  trial. 

8.  On  a  prosecution  for  seduction  it  Is  er- 
ror to  take  the  case  from  the  jury  after  prose- 
cutrix has  testified,  but  before  the  state  has 
rested,  where  it  is  possible  that  the  state  may 
have  had  other  evidence  of  <lefendant's  sedno- 
tive  arts.— State  v.  Harper,  (Iowa.)  65  N.  W. 
197, 

Trial  of  separate  issues  before  same 

jury. 

4.  Under  Laws  1888.  c.  16^  providing  that 
If,  upon  the  preliminair  trial  of  a  special  issne 
of  Insanity,  the  jury  shall  be  unable  to  agree, 
the  court  shall  ''discharge  them  from  the  fur- 
ther consideration  of  such  issue."  and,  unless 
the  plea  of  Insanity  be  withdrawn,  "forthwith 
ordor  the  trial  upon  the  plea  of  not  guilty  to 

firoceed,  and  the  question  of  Insanity  involved 
n  such  special  issue  shall  be  tried  and  deter- 
mined by  the  jui7  with  the  plea  of  not  guilty," 
where  the  jury  disagrees,  it  is  error  to  order  the 
trial  upon  the  pleas  of  not  ^ilty  and  Insaoitr 
to  proceed  b^ore  the  same  jury,  because  sudi 
jury  Is  not  Impartial,  and  defendant  is  deprived 
of  nis  right  to  have  the  Jury  wecially  impan- 
eled to  try  him  for  the  enme  charged,  ana  is 
denied  his  right  of  challenge.— Frenm  t.  State, 
(Wis.)  55  N.  W.  566. 

Compelling  state  to  call  witness. 

5.  No  duty  rests  on  the  prosecution  la  a 
criminal  case  to  call  as  witnesses  for  the  stata 

every  eyewitness  to  the  transaction,  where 
the  testimony  of  those  called,  or  some  of  them, 
is  direct  and  poBitive,  and  apparently  covers 
the  entire  transaction. — State  v.  Mc(iahey»  (N. 
D.)  55  N.  W.  753. 

Ottjeotions  to  evidence. 

0.  On  a  criminal  trial,  evidence  which  on 
its  tece  is  clearly  incompetent  and  prejudicial 
to  accused  should  not  be  mtroduced:  and  if  the 
state,  without  a  promise  to  prove  other  facts  to 
render  it  competent,  ia  permitted  to  introduoe 
such  evidence,  a  subsequent  order  of  the  conrt 
to  strike  it  out  does  not  wholly  cure  the  wrong, 
and  its  admi»lon  may  be  cause  tar  reversInR 
tibe  ^gment— Bedford  t.  Stats^  (^eh.)  6S 

7.  it  is  a  matter  of  discretion  wKh.  tbs 
oonrt  whether  to  strike  out  eridsnes  recelTsd 
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without  objecttons.— Propw  t.  States  (Wis.) 
55  N.  W.  1035. 

Arguments  of  prosecuting  attorney. 

S.  Error  cannot  be  predicated  on  comments 
by  the  prosecntiDK  attorner  to  the  jury  on  the 
tact  that  defendant  had  not  testified  In  hit  own 
behalf,  where  the  evidence  of  defendant's  guilt 
was  conclusire  and  oncontradicted.— State  t. 
Ahern,  (Minn.)  55  N.  W.  950. 

0.  Code,  {  8636,  provides  that  if  a  defend- 
ant in  a  criminal  case  does  not  testify  the 
state's  attorn^  shall  not  refw  to  sacfa  fact, 
but,  shonld  he  do  so,  defendant  shall  be  en- 
titled to  a  new  trial.  Held,  that  a  statement 
that  "they  have  the  same  right  we  have  to  put 
the  defendant  upon  the  stand,  and  let  him  tell 
liis  story,  the  same  as  we  haTe,"  made  in  ar- 
sument,  in  the  presence  of  the  jury,  by  the 
state's  attorney,  was  in  Tiolation  of  the  statute. 
-State  T.  Baldoser.  aowa.)  55  N.  W.  97. 

10.  The  control  of  the  remarks  of  counsel 
for  the  state  durine  a  criminal  trial  is  a  mat- 
ter largely  in  the  discretion  of  the  trial  court; 
and  where  the  objectionable  remarks  are  of  a 
oeneral  character,  and  such  as  wonld  not  be 
likely,  under  the  attending  circumstancee,  to 
prejudice  the  cause  of  the  accused  in  the 
minds  of  honest  men  of  fair  intelligence,  the 
failure  of  the  court  to  strike  out  such  re- 
marks, or  caution  the  jury  against  them,  is  not 
such  an  abuse  of  discretion  as  will  constitute 
error.— State  v.  UcGahey,  (N.  D.)  55  N.  W. 
T5a. 

Admissibility  of  evidence. 

11.  I^etters  written  by  third  persons  In  ali- 
otber  state  to  third  persons  in  this,  bat  not  in 
anawer  to  letters  written  by  accused,  or  con- 
nected therewith,  are  not  admissible  in  ctI- 
dence  aealnst  the  accused  to  prove  a  material 
ftict  In  the  case.— Bedford  v.  State.  (Neb.)  55 
N.  W.  26S. 

 OoDfiBSSions. 

18,  Defendant,  indicted  for  rape,  while  In 
jail,  and  In  the  presence  of  the  prosecuting 
witness,  told  the  sheriff  that  he  had  inter- 
■conrse  with  the  prosecuting  witness.  The 
sheriff  swore  that  thp  statem^t  was  volun- 
tary. Defendant  did  not  testify  as  to  the  in- 
terview. U^d,  that  it  was  for  the  jviry  to  say 
■whether  the  statement  was  Toluntair.— People 
T.  Flynn,  (Mich.)  B5  N.  W.  834. 

 Other  crimes. 

18.  Evidence  that,  while  the  prosecuting 
witness  wss  sleeping  with  another  girl  In  de- 
fendant's house,  defendant  ^t  into  the  bed, 
and  had  sexual  iDtercourse  with  the  other  Kirl, 
is  admissible,  as  tending  to  render  more  credi- 
ble the  evidence  of  the  prosecuting  witness.— 
Proper  v.  State.  (Wis.)  55  N.  W.  1035. 

14.  Proof  of  other  attempts  to  rape  than  the 
«ne  charged  in  tiie  indictment  is  admissible  in 
-corroboration  of  the  substantive  charge.— Prop- 
er V.  State,  (Wis.)  55  N.  W.  1035. 

^Judgment  and  sentence. 

16.  A  judgment  on  conviction  for  more  than 
-one  oftense  should  not  fix  the  date  on  which 
each  successive  term  of  imprisonment  should 
tiegin,  but  dioold  direct  each  term  to  com- 
mence at  the  expiration  of  the  former  one. 
This  bccnii^e  the  first  sentence  may  have  been 
shortpiicd  by  good  conduct,  or  otherwise. — In 
re  Walsh.  (\eb.)  55  N.  W.  107.->. 

10.  It  being  the  constitutional  right  of  one 
accnsed  of  crime  to  be  present  during  the  trial 
and  to  confront  the  wituesses  against  bim,  a 
oonvicUon  of  murder  will  be  set  aside  where 
neitber  the  minutes  of  the  clerk  nor  the  record 
shows  that  the  accused  was  present  when  the 
TK^ict  was  rendered  and  sentence  pronounced 
ajcaiost  him.  or  that  he  was  asked  by  the  coart 
If  ha  had  anything  to  say  why  sentence  should 
not  be  pronounced  against  him. — ^French  v. 
State,  (Wis.)  55  N.  W.  50ti. 

17.  Where  a  police  justice  imposes  a  fine  of 
4lO  Mr  three  di^'  imprisonment,  and  applies 


out  of  a  certificate  of  depodt  In  his  possessioa, 
taken  as  ball  at  the  time  of  tbe  arrest,  the 
amount  of  the  fihe,  he  is  not  liable  in  detinue, 
tlioagh  the  prisoner  prefm^  to  serve  the  jail 
part  of  the  sentmce,  since,  until  the  Judgment 
was  satisfied,  it  roirrht  be  enforced  by  collec- 
tion or  imprisonment,  and  the  prisoner's  elec- 
tion was  no  bar  to  its  coUectktn.— Wills  v.  Nei- 
lan.  aowaO  65  N.  W.  527. 
Punishment  for  second  offense — Prior 
"conviction.  ** 

18.  A  confession  of  gnflt  on  a  prMaentiOB 
for  violation  of  the  local  option  law  is  a  "con- 
viction," within  the  meaning  of  the  statute, 
which  imposes  a  heavier  penalty  on  a  convic- 
tion for  a  second  offense;  and  such  penalty  is 
properly  imposed  for  the  second  offense,  thon^ 
the  judgment  and  sentence  for  the  first  offense 
may  have  been  void  for  noncompliance  with  the 
statute.— People  v.  Adams,  (Mich.)  60  N.  W. 
4SL 

New  trial — Kewly-disoovered  evidence. 

19.  A  motion  for  a  new  trial  should  be 
granted  on  the  ground  of  newly-discovered  evi- 
dence tendinK  to  iiniwnch  a  witness  by  showing 
decluratiouH  coiitnidicting  his  testimony,  when 
swh  evidence  is  of  so  coutrolliog  a  charactor 
that  it  would  probably  change  the  verdict. — 
Bailey  v.  Sute,  (Neb.)  55  N.  W.  241. 

20.  In  a  prosecution  for  adultery  the  only 
evidence  of  uefen^lnut's  marriage  was  that  of 
tbe  comiilAinine  witness,  the  woman  alleged  to 
be  bis  wife.  The  marriage  relied  ui>on  was  by 
words  of  consent  witiiont  the  presence  of  a 
solemnizinfT  officer  or  of  witnesses.  A  new 
trial  was  asked  on  the  ground  of  newly-discov- 
ered evidence,  alleged  to  consist  of  tbe  declara- 
tion of  tbe  complaining  witness  contradicting 
the  testimony  as  to  the  marriage.  Held,  ^at 
the  motion  should  have  been  sustained.— Bail«y 
V.  State,  (Neb,)  55  N.  W.  241. 

21.  Evidence  of  a  witness  that  stolen  goods 
had  been  sold  by  some  one  other  than  defend- 
ant, at  a  place  where  witness  was  employed, 
and  in  witness'  presence,  cannot  be  regarded  as 
□ewly-discovered,  for  the  purposes  of  a  new 
trial,  even  if  a  new  trial  can  be  granted  la 
criminal  eases  for  newly-discovered  evidence, 
where  such  witness  had  tcntitied  un  the  trial, 
and  no  diligence  Is  shown  In  ascertalniog  what 
he  knew  about  the  matter.— State  v.  Dlmmitt, 
aowa.)  66  N.  W.  SSL 

Appeal. 

23.  Code,  i  4532.  providing  that  appeals  la 
criminal  cases  shall  take  precedence  of  all  other 
business,  and  shall  be  tried  at  the  term  at 
which  the  transcript  is  filed,  and  decided,  if 
practicable,  "unless  continued  for  cause,  or  by 
consent  of  the  parties,"  does  not  allow  a  party 
to  postpone  the  hearing  beyond  the  time  fixed 
by  statute  by  naminga  latee  time  In  his  notice 

W  '^^^^^  ^^'"I"^^'^*  (1^^°>>  ^' 

Where  the  trial  court  reads  the  same 
charge  twice,  exception  must  be  taken  and 
preserved  by  bill  of  exceptions,  and  will  not  be 
considered  on  appeal  on  attidavit  of  counsel.— 
State  V.  Black.  (Iowa,)  56  N.  W.  105. 

24.  Where  the  record  in  a  criminal  case 
does  not  show  that  it  contains  all  the  eridonce. 
the  verdict  will  not  be  disturbed  on  appeal,  on 
the  groand  that  there  is  no  evidence  to  support 
it.— State  V.  HUniv.  (Iowa.)  ,V.  X.  W.  ti. 

25.  Where  the  complaint  is  sent  to  the  jury 
without  objection,  its  suffidency  will  not  be 
reviewed  where  objection  is  raised  for  the  first 
time  on  appeal.— State  v.  Black,  (Iowa,)  55  X. 
W.  105. 

26.  A.  Judgment  in  a  criminal  case  will  not 
t>e  reversed  on  appoiil  because  of  improper  re- 
marks of  counsel,  unless  tlie  trial  court  has,  on 
application,  refused  n  new  triaL— Grler  v.  John- 
Bon,  (fowa.)  66  N.  W.  80. 

Crops. 
Mortgage      see  "Chattel 


1162 


Dn)EX. 


OnNKhEzamliifttion* 

Of  witnew,  see  "mtneM,"  lS-16. 

Oroflslngs. 

Of  highwaj  \}j  railroad,  see  "Railroad  Oompa- 
Dies,"  2-4. 

 acddeQts,  see  "Railroad  CJompanieii"  8-18. 

Custody. 

Of  cUldren.  ue  "Fuent  and  (Aild,"  1. 

COBTOH  AND  T7BAOS. 

When  may  be  proven. 

1.  Where  a  check  is  paTable  to  a  named 
peTBon  or  bearer,  and  the  payee  indorsee  It  in 
blank,  and  delivers  it  to  a  bank,  and  receives 
credit  for  it,  in  an  action  bj  the  Jodersee  against 
the  maker,  evidence  that,  hj  a  custom  among 
bankers,  where  a  chock  is  drawn  on  a  bank  and 
presented  to  another  hank,  it  is  passed  to  the 
credit  of  the  cnetomer,  bat  that  the  credit  so 
given  is  treated  as  a  receipt  for  the  check,  and 
not  as  a  payment,  U  inadmissible,  as  the  in- 
dorsement and  check  evidence  the  agreement 
between  tlie  pa^ee  and  indorsee,  and  the  trans- 
fer of  the  chedt  is  governed  by  the  law  raei^ 
chant.— Shaw  v.  Jacobs,  (Iowa,)  55  N.  W.  333. 

2.  Defendants  ordered  from  plaintiffs  "600 
2-inch  boiler-flue  ferrules;  1,500  2%  inch;  and 
1,200  3-inch.  This  is  outside  diameter."  Held, 
In  an  action  for  the  price  of  the  goods,  that  it 
was  competent  to  show,  to  explain  the  meaidng 
of  the  order,  that  in  this  line  of  trade  boiler- 
flue  ferrules  were  standard  articles,  and  that  it 
was  the  custom  to  designate  them  by  the  size 
of  the  fines  on  which  they  were  to  be  used; 
that  boiler  flues  were  always  manufactured  in 
certain  standard  sizes  of  exact  outside  diame- 
ters, and  that,  if  the  dimensions  named  in  the 
order  were  to  be  applied  to  the  ferrules,  and 
not  to  the  flues,  the  ferrules  coidd  not  be  used 
as  "boiler-flue  ferrules."  —  Merchant  v-  Hovell, 
(MinnO  55  N.  W.  131. 

DAMAGES. 

See,  also,  "Death  by  Wrtmgful  Act" 

For  breach  of  covcuaiit.  see  "Cm-enants,"  5,  6. 

 of  warranty,  see  "Sale,"  21. 

From  public  improvements,  see  "Uanlcipal  Cor- 
porations." 35,  36. 

Proximate  cause. 

1.  In  au  action  for  a  malicious  Drosecu* 
tion  of  a  garnishment  suit,  the  compmint  al- 
leged that  by  reason  of  the  garnishment  tying 
up  plaintiffs'^  mon.iy  they  were  unable  to  pay 
their  rent  and  employes,  and  because  they  were 
so  unable  their  landlord  became  dissatisfied, 
and  terminated  their  lease,  and  their  employes 
became  dissatisfied,  and  refused  to  work,  and 
in  consequence  thereof  their  business  was 
ruined,  hdd,  that  the  injury  to  the  businesa 
was  not  the  natural  and  proximate  result  of 
the  garnishment.— O'Neill  v.  Johnson,  (Minn.) 
65  N.  W.  601. 

Measure  for  breach  of  contract. 

2.  Where  a  contract  to  provide  machin- 
ery for  an  oatmeal  mill  calls  for  an  "adjust- 
able brush,  specially  for  oats,"  and  an  ad- 
justable brush  such  as  is  used  in  flour  mills 
IS  put  in,  which  plaintiff  refuses  to  replace, 
and  which  defendant  replaces,  and  notifies 
plaintiff  that  the  old  brush  is  subject  to  Its 
order,  the  measure  of  damages  is  not  the  differ- 
ence between  the  two  brushes,  but  the  value  of 
the  new  brush  and  the  cost  of  putting  it  in. — 
Novelty  Iron  Works  v,  Caoital  Citv  Oatmeal 
Co.,  (Iowa,)  55  N.  W,  518. 

3.  In  an  action  to  recover  the  price  of 
machinery  for  an  oatmeal  mill,  the  contract 
provided  that,  when  ready  to  Btart,  defoidant 


would  famish  all  needed  help  and  grain  far 
testing  the  mill,  Betd  that,  where  plaintiff  no- 
tified defendant  that  the  mill  was  at>ont  ready 
to  start,  defendant  was  entitled  to  recover  the 
reasonable  wages  paid  to  a  servant,  whom  de- 
fendant called  from  another  part  of  the  state, 
while  waiting  for  plaintiff  to  complete  the  work. 
— NoreltT  Iron  Works  v.  Capital  GU7  Oatmeal 
Co.,  (Iowa,)  65  N.  W.  618. 

4.  In  aa  action  to  reoorer  the  price  of 
machinery  fbr  an  oatmeal  mill,  where  the  con- 
tract provides  that,  when  ready  to  start,  de- 
fendant will  famish  all  needed  help  and  grain 
for  testing  the  mill,  defendant  is  not  entitled 
to  credit  for  the  services  of  the  engineer,  nor 
for  the  time  for  which  he  was  paid  previoua 
to  starting,  though  the  mill  was  not  ready  to 
start  until  three  months  from  the  time  set  in 
the  contract. — Novelty  Iron  Works  v.  GaintaJ 
City  Oatmeal  Co.,  (Iowa.)  55  N.  W.  518. 

6.  Defendant  cannot  recover  for  coal  coq- 
sumed  in  making  steam  to  teat  the  mflL — Nov- 
elty Iron  Works  t.  Gaidta]  City  Oatmeal  Co., 
aowa.)  56  N.  W.  518. 

6.  Where  defendants  contracted  to  fill  or^ 
ders  "for  all  steel  bow  sockets  for  the  year 
lJSti8,"  their  declaration  that  they  would  "alU^ 
no  more  sockets  on  any  ot  your  unfilled  or- 
ders" may  have  been  intended  to  mean  merely 
that  they  would  nor  fill  ontstaoding  ordera, 
and  did  not  render  them  liable  for  damages 
for  failure  to  deliver  sockets  that  had  not  been 
ordered.— Shadbolt  &  Boyd  Iron  Co.  v.  TopUlT, 
(Wis.)  55  N.  W.  864. 

7.  Where  defendants  contracted  to  fill  01^ 
ders  "for  all  steel  bow  sockets  for  the  year 
isys,"  damages  were  not  recoverable  for  their 
failure  to  deliver  snoketa  ordered  in  18**S.  but 
intended  for  the  1SS9  trade.— Shadbolt  &  Boyd 
Iron  Co.  V.  Topliff.  (Wis.)  55  N.  W.  854. 

8.  They  were  liable  for  failure  to  fill  onlr 
such  specific  orders  as  were  rightfully  made 
under  the  contract,  and  for  loss  of  profits  on 
sales  which  plaintiffs  had  the  opportunity  of 
making,  and  would  have  made  bat  for  the  re- 
fusal of  defendants,  in  advance,  to  fill  any 
more  such  orders.— Shadbolt  &  Boyd  Inm  Co. 
V.  ToplifE,  (Wis.)  55  N.  W.  854. 

».  Defendants  had  the  ri^ht  to  cut  timtier 
on  certain  land  do  to  April  23,  1883.  They 
sold  such  timber  to  plaintiff's  assignor  nnder  a 
contract  providing:  '^id  timber  to  be  removed 
in.  the  years  1882  and  1883."  The  owner  of  the 
land  prevented  plaintiff  from  removing  timber 
after  April  23,  1883.  Hdd.  that  the  measure 
of  his  damages  against  defendants  was  such 
fractional  part  of  the  price  paid  as  the  value 
at  the  time  of  the  purchase  of  the  part  to  whicfa- 
title  fails  bears  to  the  value  of  the  whole  pur- 
chase, with  interest  daring  the  time  plaintiff 
was  deprived  of  such  fractional  part. — I.>arsoD 
V.  Cnok,  (Wis.)  55  N.  W.  703. 

10.  The  measure  of  damages  for  delay  in 
completing  a  contract  for  the  erection  of  ao 
oatmeal  mill  Is  the  reasonable  rental  value  of 
the  mill  during  such  time,  though  it  is  |iroper 
to  consider  the  cost  of  the  mill,  the  depreciation 
of  the  machinery  while  in  motion,  and  the  prof- 
its that  could  be  made,  to  arrive  at  audi  value. 
— Xovelty  Iron  Works  v.  Capital  <3ity  Oatmeal 
Co..  (luwa,)  55  N.  W.  518. 

11.  I'laiutilfs  contrncted  with  defendant  to 
solicit  orders  for  itsi  electric  protective  system 
and  furnish  all  necessary  appliances  for  use. 
in  connection  with  such  onices  of  plaintiffs 
as  might  be  thereafter  de^gnated.  Defendant, 
after  brocuring  several  customers,  refused  to  go 
on  with  the  contract.  Hi^d,  that  evidence  of 
the  cost  of  running  such  buEdness  was  compe- 
tent, in  estimating  the  amount  of  damages, 
to  show  whether  or  not  any  orotits  were  made. 
— Hamaey  v.  Holmes  Electric  Protective  Co.. 
(Wis.)  55  N.  W.  301. 

12.  In  an  iitrtioii  by  n  purchaser  for  the 
breach  of  a  contract  to  still  tvrtain  goods,  the 
measure  of  dnmaee)*  is  the  difference  lietween 
the  contract  price  aud  the  price  at  the  time 
when  and  the  place  where  the  goods  were  to  he 
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dd]Tflnd.-<Ha(ni  t.  Bharplees,  (Minn.)  N. 
W.  126. 

18.  In  a  rait  for  violation  of  a  contract, 
tbe  ooarta  vill  not,  for  the  measore  of  the  dam- 
acH,  Bpptr  a  rule  which  woald  give  plaintifF 
a  greater  compensation  for  a  breach  of  the 
contract  than  he  could  receive  had  it  been  per- 
formed—Bates T.  Diamond  Crrstal  Salt  Co., 
(i\eb.)  55  N.  W.  258. 

14.  PlaintifNi  contracted  with  defendant  to 
9ol{dt  orders  for  its  electric  protective  system 
and  famish  all  necessary  appliances  for  nse, 
in  connection  with  such  office  of  plaintiffs 
as  might  be  thereafter  designated;  plaintifFs 
Rffreeing  to  maintain  such  apparatus,  and  serve 
defendant**  eaitomers  according  to  the  con- 
tract between  defendant  and  anch  customerB, 
and  to  receive  as  compensation  BO  per  cent, 
of  the  rentals.  The  contract  was  for  three 
years.  Held,  that  where  defendant,  after  pro- 
curing several  castomera,  refuf^ed  to  go  on  with 
the  contract,  though  the  profits  were  wholly 
pnispective,  plaintiffs  were  entitled  to  damages. 
— Ramsey  v.  Holmes  Electric  Protective  Co., 
(Wis.)  55  N.  W.  391. 

15.  Plaintiffs  contracted  with  defendant  to 
solicit  orders  for  its  electric  protective  system 
and  furnish  all  necessary  appliances  for  ii!ie, 
in  connection  with  anch  offices  of  plaintiffs 
as  might  be  thereafter  designated.  Defendant, 
after  procuring  several  customers,  refused  to  go 
on  with  the  contract.  The  contract  provided 
that,  at  the  expiration  of  a  three-year  term, 
plaintiff  ^onld  have  an  option  to  renew  it  for 
live  years.  neU  that,  there  being  no  evidence 
that  audi  option  had  been  converted  into  a  con- 
tract. It  was  error  to  allow  dnmagea  for  orofitx 
which  migbt  have  accrued  during  the  additional 
term  of  five  yeara. — Ramsey  v.  Holmes  Elec- 
tric Protective  Co.,  (Wis.)  6S  N.  W.  S81. 
Measure  for  torts— Personal  iigurles. 

16.  Mental  suffering  and  anxiety  caused  by 
the  physical  injury  is  an  element  of  damage, 
whether  or  not  the  injury  was  willfully  caused. 
— American  Waterworks  Co.  v.  Dougherty, 
(Neb.)  55  N.  W.  1051. 

17.  In  an  action  for  malprdctice,  there  can 
be  no  recpve^  for  expense  incurred  in  efforts 
to  cure  an  injury,  unless  it  be  nhown  that  the 
expense  was  the  result  of  defendant's  negli- 
tsence,  and  that  it  was  reasonably  necessary.— 
liewitt  V.  Eisenbart,  (Neb.)  55  N.  W.  2.52. 
 Avoidable  conseqaenoes. 

18.  Where  a  married  woman  is  injured  by 
an  obstmction  in  a  highway,  and  her  medical 
advisor  does  not  caution  her  to  avoid  preg- 
nancy, and  there  is  no  evidence  that  she  knew 
tlint  her  injury  was  such  that  it  was  not  prudent 
for  her  to  do  so,  her  pregnancy,  occurring  eight 
weeks  after  the  accident,  ia  not  necessarily  and 
ns  a  matter  of  law  sufficient  ground  to  jus- 
tify a  reduction  of  damages,  though  the  results 
of  the  injury  may  be  thereby  prolonged  or 
tier  recovery  delayed.  —  Salladay  v.  Town  of 
JJodgeville,  (Wis.)  55  N.  W.  006. 

19.  Where  a  married  woman  is  injured  by 
an  obstmction  in  a  highway,  the  question  as 
to  whether  or  not  plaintiff  was  negligent  by 
bcr  condact  snbsequent  to  the  injury  is  for 
tlie  jory.— Salladay  v.  Town  of  Dodgeville, 
<Wia.)  55  N.  W.  U»G. 

 Overfiowing  land. 

20.  In  an  action  against  a  railroad  company 
for  damages  caused  by  an  overflow,  the  petition 
set  np  a  cause  of  action  for  an  improper  con- 
struction of  the  embankment,  but  the  issue 
rnised  by  the  answer  and  reply,  and  on  which 
tbe  case  was  tried,  was  defendant's  failure  to 
l£«pp  open  the  ditch.  Held,  that  the  caiiae  of 
CLOtion  was  not  a  single  one  accruing  at  the  time 
:>£  the  construction  of  the  embankment,  but 
^bat  plaintiff  could  recover  for  all  damages 
yuRtained  dnring  the  last  preceding  five  years. — 
W^illitta  V.  Chicago,  B.  &  K.  C.  By.  Co.,  aowa,) 
SS  N.  W.  313. 

21.  In  an  action  against  a  railroad  company 
r<or  damages  caused  by  an  overflow,  it  waa 


proper  to  charge  In  allowing  damages  the  jnry 
should  consider  the  difference  in  the  value  of 
the  land  before  and  after  each  flooding  which 
occurred  as  a  result  of  the  embankment  dur^ 
ing  the  last  five  years,  but  that,  if  plaintifF 
planted  crops  on  the  land  when  It  waa  evident 
ly  useless  to  do  so  becaose  it  waa  certain  to 
be  flooded,  he  could  not  recover  the  value  of 
such  crops,  though  in  that  case  the  rental  value 
and  permanent  injury  to  the  land  might  be 
considered.— Willitta  v.  Chicago,  B.  &  £[.  O. 
Ky.  Co.,  aowa,)  66  N.  W.  818. 

Excessive  damages. 

89.  A  verdict  for  $4,100  for  a  broken  leg  is 
excessive.— Slette  v.  Great  Northern  Ry.  Co., 
(Minn.)  65  N.  W.  137. 

23.  In  an  action  against  a  street-car  com- 
pany for  personal  injnriea,  where  it  appears 
that  they  are  severe,  laatinih  and  liable  to  end 
fatally,  a  verdict  for  i^alnuff  for  $6,000  ia  not 
excessive.— Watson  v.  Minneapolis  St.  Ey.  Co., 
(Minn.)  65  N.  W.  742. 

24.  When  injured,  plaintiff  waa  30  years 
old,  his  exiwctauCT  of  life  was  34  years,  and 
he  was  earning  $05  per  month.  He  was  con- 
fined to  his  bed  for  one  week,  and  could  not 
work  for  three  months,  nor  perform  labor  of 
any  sort,  except  chores,  for  nine  months.  There 
was  also  evidence  that  plaintiff  was  pernui- 
nently  disabled  from  following  his  business  as 
conductor  of  a  freight  train.  Held,  that  a  tw- 
dict  awarding  him  $7,660  was  not  excessive.— 
Harker  v.  Buriington,  C.  R.  &  N.  Ry.  Co., 
(Iowa,)  55  N.  W.  316. 

25.  Where  plaintiff,  at  the  time  of  the  in- 
jury, was  20  yeara  old,  and  earning  $60  a 
month,  and  was  not  injured  beyond  the  loss  of 
a  foot,  a  verdict  of  $12,000  was  exce.xsive. — 
Kroener  v.  Chicago,  M.  &  St  P.  Ry.  C^i., 
aowa,)  66  N.  W.  2S. 

Inadequate  damages. 

26.  Plaintiff,  by  reason  of  defendant's  neg- 
ligence, had  several  of  her  ribs  fractured  and 
her  hip  Iniored.  She  was  laid  up  for  several 
weeks  at  the  time  of  the  lnjur>-,  ond  three  years 
after  she  waa  still  somewhat  lame,  and  her 
health  impaired.  There  was  also  some  testi- 
mony, though  not  conclusive,  that  her  injuries 
wonld  be  permanent.  Held,  that  an  award  of 
^1,000  was  not  so  disproportioned  to  the  In- 
juries received  as  to  warrant  the  court  in  set- 
ting aside  the  verdict. — McDermott  v.  Chicago 
&  N.  W.  By.  Co.,  (Wis.)  65  N.  W.  170. 

Pleading. 

27.  If  a  complaint  show  any  right  to  dam- 
ages at  all,  the  fact  that  It  employs  a  wrong 
tlK-ory  of  the  measure  or  kind  of  dnmuses  re- 
coverable is  not  ground  for  demurrer. — Hudson 
V.  Archer,  (S.  D.T  55  N.  W.  1099. 

^.  In  an  action  for  damages  for  refutdng 
to  deliver  goods  in  pursuance  of  a  contract  of 
sale,  when  no  consequential  damages  are 
claimed,  it  is  not  necessary  to  allege  the  market 
value  of  the  goods. — Kireniide  Coal  Co.  v. 
Holmes,  (Neb.)  55  N.  W.  255. 

Evidence. 

29.  In  an  action  for  the  breach  of  a  con- 
tract for  the  sale  of  goods  to  bo  delivered  at 
P.,  evidence  as  to  the  price  of  snch  gOQfla  in 
N.,  where  plaintiff  bought  them,  on  defendant's 
refusal  to  perform  the  contract,  is  admi8sible, 
where  it  appears  that  the  goods  are  manufac- 
tured by  one  mill,  are  under  the  control  of  a 
single  agent  in  N.,  and  have  a  nniform  price  in 
trade.— Olson  v.  Sliarpless,  (Minn.)  55  ^.  W. 
125. 

80.  In  an  action  for  personal  injuries,  It 
being  contended  by  defendant  that  the  con- 
dition of  the  foot  and  ankle  was  the  result 
of  eczema,  and  that  she  bad  been  troubled 
with  it  before  the  injury,  the  physician  testify- 
ing for  defendant  should,  in  addition  to  his  tes- 
timony that  the  injured  limb  was  covered  with 
eczema,  have  been  permitted  to  have  testified 
to  a  Bcar  on  the  other  limb,  which,  in  his  opin- 
ion, was  the  effect  of  the  disease  before  thai 
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lojnrr.— Bdffudi  T.  Gomnum  Conndl  of  Three 
Rivers.  (Mich.)  65  N.  W.  1003. 

81.  TestiiDODjr  aa  to  the  phyaieal  condition 
of  a  plaintiff  in  a  malpractice  case,  just  before 
the  trial,  and  two  or  more  ^rears  after  under- 
going the  treatment  complained  of,  Ib  compe- 
tent, when  each  condition  is  shown  to  be  the 
result  of  the  Injury  in  question,  and  is  of  a 
permanent  nature;— Hewitt  t.  EismlMrt,  (Neb.) 
66  N.  W.  262. 

32.  Statements  made  to  an  attending  physi- 
cian  by  an  injured  party  in  respect  to  ms  in- 
juries and  pain  suffered  by  him  are  competent 
t'videuce,  iu  an  action  for  personal  injuries, 
in  connection  with  his  examination  and  ob- 
servation of  the  patient.— Brusch  t.  St.  Paul 
City  Ry.  Co.,  (Minn.)  55  N.  W.  5T. 
Eridenoe— Exhibition  of  injured  limb. 

83.  Plaintiff's  contention  being  that  the  in- 
jury from  a  defect  in  a  sidewalk  resulted  in 
the  swelling  of  the  ankle  and  cracking  of  the 
skin  of  the  foot,  and  that  this  condition  was 
continuous  to  the  time  of  the  trial,  plaintiff  was 
properly  allowed  to  exhibit  her  limb,  that  its 
then  condition  might  be  seen.— Bdwarda  t. 
Common  Council  ox  ITiree  BItws,  (Mich.)  65 
N.  W.  1003. 

Instructions. 

6i.  In  an  action  for  personal  injuries,  where 
there  is  no  claim  in  the  complaint  or  in  the  evi- 
dence that  plaintiff's  mental  powers  were  in 
any  manner  impaired  by  the  injury,  it  Is  error 
to  instruct  the  jury  that  in  estimating  the  dam- 
ages thoy  may  take  into  account  the  effect  of 
the  Injury  on  plaintiff's  mental  powers.  — 
Comaskey  t.  Northern  Pac.  R.  Co..  (N.  D.)  55 
N.  W.  7;<!. 

85.  Where  the  law  provides  a  definite  meas- 
ure of  damages  the  court  should  instruct  the 
jury,  spociflcally,  how  the  damages  should  be 
asBcssed,  and  an  Instruction  stating  a  general 
principle  in  the  admeasurement  of  damages, 
broader  than  is  applicai)le  to  the  particular  case 
presented,  and  not  qualified  by  other  instruc- 
tions, is  erroneous. — Omaha  Coal.  Coke  &  Lime 
Co.  V.  Pay.  (Neb.)  55  N.  W.  211. 

36.  Where  only  consequential  damages  are 
claimed,  they  must  be  specially  pleaded,  and 
the  jnry  should  be  confined  by  the  instructions, 
in  assessing  the  amount  of  recovery,  to  the  con- 
sideration of  such  damages  as  are  so  pleaded. — 
Omaha  Coal.  Coke  &  Ume  Co.  v.  Fay,  (Neb.) 
66  N.  W.  211.  X  / 

Dangerous  Premises. 

See  "Ne^lgKice,"  8. 

Bays  ot  Orace. 

See  'Tfegotiable  Instruments,**  7. 

DBATH  BY  WBONGFUIi  AOT. 

Damages — Evid  en  ce. 

1.  In  an  action  by  an  administrator  under 
Comp.  St.  c.  21.  for  the  wrongful  death  of  Ms 
decedent,  the  petition  alleged  that  decedent  left 
surviving  her  eight  children,  ranging  from  2  to 
17  years  of  age,  who  wore  her  only  children  and 
next  of  kin.  and  that  said  children  were  de- 
pendent upon  her  for  a  mother's  care  and  at- 
tention, end  that  said  children  had  been  other- 
wise injured  by  her  death  to  the  amount  of 
$5,000.  Held,  that  it  was  competent,  under 
the  averments  of  the  petition,  to  prove  the 
value  of  decedent's  services  ad  a  hoiisekct^per. 
in  connection  with  proof  of  her  expectancy  of 
life  at  the  time  she  was  injured. — Missouri  Pac. 
Ry.  Co.  V.  Baier,  (Neb.)  5.^  N.  W.  913. 

—  Instructions. 

3.  In  an  action  for  negligently  causing  the 
death  of  plaintiff's  child  the  court  said:  "I 
don't  see  what  damages  the  parents  would 
suffer  for  the  dealli  of  a  child  6  years  of  age. 
Xva  are  entitled  to  their  senrices  until  taar 


are  21,  but  It  coats  a  great  deal  more  te 
raise  them  than  they  can  snffer."  Bdi  n- 
▼ersible  error,  as  the  value  of  the  diUd'a  sot- 
ices,  less  his  care  and  support,  was  a  qneatkn 
for  the  lury.— McCahill  t.  Detroit  Cm  Rail- 
way, (Mfch.)  65  N.  W.  668. 

Decedents. 

See  'Ufateenton  and  Admbdirtntm.'* 

DECKIX. 

See,  also,  "Fraud;"  "^randulent  OonT^anoea.'* 

When  action  lies. 

1.  A   renresentatioii   by   defendant  that 

Elaintlff  ooold  have  possession  of  a  cwtiUa 
uilding  on  proi>eity  leased  to  plaintiff  on  a  cer- 
tain date,  several  months  after  the  making  of 
such  representation,  is  not  actionable,  though 
such  event  did  not  occur,  in  that  it  relates  to  a 
future,  and  not  to  a  past  or  present,  evCTt. — 
Sheldon  v.  Davidson.  (Win.)  56  N.  W.  161. 

Si.  a  re^eeentation  by  defendant  that  plain- 
tiff could  nave  poasesaion  of  a  eert^n  building 
or  property  leased  to  plaintiff  on  a  certain  date, 
several  months  afterwards,  la  not  actionable,  be- 
ing a  mere  opinion,  ou  which  plaintiCE  had  no 
riStt  to  rely.— Sheldon  t.  DavidMO,  (Wis.)  55 
rcw.  161. 
Pleading. 

8.  A  complaint  in  an  action  for  damagwe, 
alleging  that  defendant,  in  order  to  induce 
plaintiff  to  lease  from  him  certain  premises, 
fraudulently  concealed  the  fact  that  a  curtain 
building  thereon  did  not  belong  to  him,  but 
which  fails  to  allege  that  defendant  knew  or 
had  reason  to  know  that  plaintiff  was  Ignorant 
of  the  fact  that  defendant  did  not  own  such 
buildint,'.  and  that  the  leadng  of  the  premises 
by  plaintiff  was  actually  induced  by  such  con- 
cealnienC,  is  demurrable  for  failure  to  state  a 
cause  of  action.— Sheldon  t.  Davidson,  (Wis.) 
55  N.  W.  161. 

Evidence. 

i.  In  an  action  to  recover  the  amoont  paid 
for  a  contract  appointing  plaintiff  general  agent 
in  certain  counties,  because  of  misrepresenta- 
tions, evidence  aa  to  whether  defendant  in- 
tended any  fraud  is  Inadmlssibie,  as  the  result 
to  plaintiff  is  the  same  whethor  defendant  acted 
in  good  or  bad  faith. — Angel]  v.  Loomls,  fSUch.) 
55  N.  W.  1008. 

Declarations. 

See  "Pleadhig,"  1-^. 

Aa  evidMice,  see  "Evidence,"  6-16. 

DEDICATION. 

Of  streets  and  highways. 

1.  Certnln  railways  were  indicted  for  ob- 
structing a  public  street  alleged  to  have  been 
established  by  dedication  across  certain  depot 
grounds.  The  plat,  which  was  the  only  evi- 
dence of  dedication,  showed  a  solid  line  across 
the  street,  as  well  as  other  streets,  bordering 
on  the  grounds,  while  streets  which  crossed 
the  right  of  way  at  either  end  of  tie  grounds 
were  indicated  by  dotted  lines.  Two  other 
streets  which  also  croRsed  the  right  of  way 
were  indicated  afmin  by  solid  lines.  Several 
of  the  streets  were  named  on  one  side  the 
grounds,  followed  by  the  word  "street,"  atand- 
inir  alone  on  the  other  side.  Held  not  to  cw- 
tablish  a  dedication  beyond  the  reusonahlp 
doubt  required  iu  criminal  cases. — State  v. 
Dubuque  &  S.  O.  R.  Co.,  (Iowa.)  65  N.  W. 
727. 

8.  Where  a  person  made  and  executed  a 

filat  of  land  by  his  duly-authorized  attorney 
Q  fact,  and  after  the  recording  thereof  sales 
were  nmde  of  lots  therein  described  anti  houwd 
built  on  them,  streets  openedi  and  highway  la- 
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bor  performed  on  thein.  gnch  acts  coMtittlted  a 
dedication  and  acceptance  thereof  by  the  pub* 
Uc  of  Buch  streets,  and  it  was  immatmal  that 
Kuch  p«raon  did  not  himself  sign  and  acknowl- 
edge the  certiticate  attached  to  the  plat— Rud- 
dimnn  t.  Taylor,  (Mich.)  66  N.  W.  S7& 

3.  Ill  trespaaa  acainat  road  aupemaora  for 
plowing  up  piaintiffa  land  for  SS  feet  from 
his  north  line  as  a  highway,  defendants  relied 
upon  a  dedication  by  conduct.  On  cross-exam- 
ination, plaintiff  testified  that  in  setting  ont  a 
groT©  of  trees  nboat  his  house  he  did  not  set 
nnr  dose  to  the  line  on  the  north  side,  bnt 
ten  a  space  of  19  feet.  Held,  that  It  was  error 
not  to  permit  plaintlOf  to  testify  on  redirect 
examination  that  he  left  this  space,  not  for  a 
highway,  bat  as  a  way  to  reach  his  bam  in 
the  rear  of  the  honse,  since  there  can  be  no 
dedication  without  an  intention  to  grant  land. 
-GoOdfeHow  T.  RIgga,  aowa,)  65  N.  W.  819. 

4.  On  cross-ezamtnatloD,  it  appeared  that 
certain  rumorn  of  the  existence  of  a  road  along 
the  north  line  had  come  to  plaintiff's  notice, 
and  defendants  relied,  in  part,  upon  this  knowl- 
edge of  plnintiiT,  and  his  acta  in  pursuance  of 
it.  Held,  that  it  was  error  not  to  permit  plain- 
tiff to  testify  that  when  he  heard  the  rumors 
he  employed  counsel  to  Investigate  as  to  the  e^- 
istenc«  of  a  road,  and  that  counsel  informed 
him  that  there  waa  none.— OoodfeUow  t.  Rigga. 
(Iowa,)  66  N.  W.  Sift  ■ 

See.  alao,  "Acknowlcdgmwit;"  "Oorenanta;*' 
"Eawowi"  ••Fraudulent  GonTeyancea;"  "Van- 
dor  and  Purchaser." 

Estoppel  by,  see  "Estoppel,"  l-R. 

Of  trust,  see  "Mortgages." 

lleformation,  see  "Equity."  2-6. 

Tax  deed,  see  "Taxation,"  16. 

Names  of  parties. 

1.  Where  land  is  eonreyed  to  "Ashbel 
Qreen,  of  New  York,"  and  la  snbaeqnentlT  con- 
v^ed  by  "Ashbel  Oreen,  of  the  township  of 

Piilisades,  in  the  county  of  Bergen,  and  state 
of  New  Jersey."  such  grantee  and  grantor  will 
be  presumed  to  be  the  same  person.— TillotBon 
T.  Webber,  (Mich.)  66  N.  W.  &T. 
Delirery. 

2.  Plaintiff  executed  a  deed  to  her  dangh- 
ter,  and,  after  having  it  recorded,  placed  it  in  a 
box  in  her  room,  where  it  remained  for  aome 
moDtha,till  the  daughter's  hoaband  took  it,  with- 
out plaintiff's  knowledge  or  consent.  Tha  deed 
waa  never  in  the  daughter's  possession,  nor  did 
she  claim  any  interest  in  the  land,  and  after 
her  husband  obtnined  poBBcxnion  of  It  they 
rented  the  land  from  plaintiff,  and  paid  rent 
thn-efw.  The  deed  was  to  be  signed  by  plain- 
tiff's  husband,  which,  she  had  been  advised, 
was  necessary  to  pass  title,  but  this  was  not 
done.  Held,  that  the  deed  was  not  delivered,— 
Button  T.  Smith,  (Iowa.)  55  N.  W.  320. 

It.  Deceased,  having  decided  on  a  certain 
division  of  bis  property  among  hla  diildreu, 
bad  deed*  prepared,  and  his  wife  and  he  duly 
executed  and  acknowledged  them.  At  the 
same  time  he  arranged  with  an  old  acquaint- 
ance, K.,  to  see  that  they  were  delivered  to 
the  frantees  immediately  nefore  his  death,  or 
as  aom  after  as  possible.  He  and  K.  went  at 
once  to  the  city,  and  deposited  them  In  a  sep- 
arate envelope  in  deceased's  rented  box  in  a 
tmst  company's  vault,  and  K.  then  and  there 
agreed  to  deliver  them  as  requ<>sted.  While 
on  his  deathbed,  deceased  urged  K.  not  to  for- 
get to  do  BO.  Soon  after  the  decease,  K.  went 
with  the  widow  to  the  vault,  took  ont  the 
deeda,  and  delivered  them.  BM  flutt,  as 
agatnat  the  widow,  the  dellveir  to  K.  mnat  be 
deemed  suf&dent.- Haeg  v.  Haeg,  (Minn.)  55 
N.  W.  1114. 

4.  The  owner  of  a  bomeatead  ntecated  a 
dead  theraof  to  her  lUece,  who  was  living  with 
bet;  aind  at  tba  aaine  tin*  nacntad  a  will. 


which  did  not  vedfleally  mention  the  home* 
stead,  bnt  which  made  the  niece  the  residuary 
devisee.  Aftw  snbmittlng  them  to  the  inspec- 
tion of  probate  officers,  she  delivered  them  to 
B.,  a  neighbor.  Thereafter  she  demanded  the 
deed  from  him,  and  destroyed  It,  afterwarda 
fcUting  that  It  had  not  been  delivered.  If  eld. 
that  uiere  bad  been  no  radi  delivur  as  wonld 
prevent  a  revocation  of  the  deed,— Bnrk  v. 
Sproat,  (Mich.)  55  N.  W.  985. 

6.  Where  there  is  no  cTccpTion  ti  the  cove- 
nant of  warranty  of  a  deed  left  in  escrow, 
thoagh  a  bnilding  on  the  land  belonged  to  a  third 

Eerson,  the  deed  will  not,  when  delivered,  re- 
ite  back  to  the  time  of  its  execution,  when  it 
appears  that  prior  to  the  delivay  the  grantee 
paid  for  the  building,  and  the  evidence  shows 
that  he  did  this  because  he  had  agreed  to  take 
the  lot  Buhject  to  the  right  of  the  third  person 
to  remove  it.— Hoyt  r.  MeLagan,  (lowaj  66 
N.  W.  18. 

Constxactibn. 

6.  Where  a  deed  conveys  two  adjoining 
tracts  of  land,  and  immediately  following  the 
description  of  the  last  tract  are  the  words  "for 
a  road  to  and  from  aald  premises  first  abova 
described,"  tbeae  worda,  of  themselvea.  ara 
not  saffident  tithw  to  limit  tbe  grant  of  the 
second  tract  to  an  easement,  or  to  oreate  a  con- 
dition Bubsequent.~Soaknp  v.  Topka,  (Mlno.) 
65  N.  W.  824. 

7.  Thoufdi  a  conT<7aaeo  d  land  oimtalned 
a  danaa  providing  that  tha  grantee  waa  to  rs- 
convey  the  land  to  the  grantor  npon  recdvlng 
a  certain  sum  within  a  spedfied  time,  Buch  fact 
will  not  affect  tbe  constrnction  of  the  Instru- 
ment as  a  deed  with  an  option  to  repurchase. 
It  appearing  that  repurchase  was  optional  with 
the  grantor,  and  that  the  conveyance  waa  made 
and  accmted  in  payment  of  an  existing  debt— 
Ueed  V.  Bond,  (Mich.)  SS  N.  W.  619. 

Judgment  bj,  aee  Vndgment,**  4^  & 

DefeotB. 

In  Ughwaya,  aee  "Hitdtwrnn/'  14-17. 

In  streets,  see  "IConldpal  Corporatloiis,"  IB- 

33. 

Delivery. 

Of  deed,  see  "Deed."  2-6;  *rBBCRnr.** 
Demand. 

Before  r^tevin,  see  "R^levln," 

Demurrer. 

See  "Pleading,**  7. 

DBFOSmON. 

Length  of  notice. 

Comp.  LawB,  |  8289,  providea  that  **tbe 
notice  shall  be  served  so  as  to  allow  the  ad- 
verse party  saffident  time  the  usnal  route 
of  travel  to  attend,  and  one  day  for  prepara- 
tion, exdasive  of  Sundays  and  the  day  of 
service."  A  notice  was  short,  in  not  allowing 
the  one  day  for  preparation,  bnt  both  parties 
appeared,  and  the  notlQring  party  offered  to 
postpone  the  examination,  so  as  to  afford  the 
adverse  partv  such  day.  The  latter  refused 
the  offer  without  explanation  or  reason  given, 
and  participated  .in  the  examination  without 
further  objection.  Hrtd,  that  the  error  was 
harmleaa.— Bern  v.  Bern.  (S.  D.)  66  N.  W. 
1102. 


DeputLes. 
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Of_  aNfignorj  see  "AMigoment  for  BflOittt  of 


Desoent  and  Diatribntloii. 

See  "Bzeeuton  and  Adminlitratonf*  "WVJm." 
Rlcbts  of  widow,  aee  "Confliet  of  lAwa,"  2. 

Description. 

In  mortgage,  see  "Chattri  Mortgages,"  8;  9. 

Devise  and  Legacy. 

Bw  "Wills." 

Directing  Verdict. 

See  "Trial,"  88. 

Discharge. 

See  "Release  and  Discharge.' 
H  assignor,  sc 
Creditors,''  7. 

DismissaL 

Of  actloii,  see  "Practice  in  CXtU  Oases,"  2,  8. 
Of  appeal,  see  "Appeal,"  85-89. 

Dissolution. 
Of  flrn,  sss  "PartnersUp,"  9-14. 

Diversion. 

Of  water  oonrse,  see  "Waters  and  Water 
Ooorses." 

DIVOBCE. 

Validltr  of  Jadgmeot,  see  "Judgment,"  8. 

Jurisdiction— Domioile. 

1.  The  gnestioQ  as  to  whether  the  parties 
in  divorce  proceedings  reside  In  different  conn- 
ties  is  one  of  fact.— McGonnell  t.  IfcOouiell, 
(Neb.)  66  N.  W.  202. 

2.  Under  Gomp.  St.  c.  26,  I  6.  the  parties 
in  divorce  proceedings  may  reside  in  dtfierent 
counties.— McConneU  t.  McConndl,  (Neb.)  66 
N.  W.  292. 

Orounds. 

S.  Jul  an  action  for  divorce,  [daintifl  teetl- 
fied  that  her  husband  constantly  stmck  and 
kicked  her,  and  a  witness  who  was  presoit  l>e- 
fore  and  After  plalntilrs  confinement  corrobo- 
rated statements  made  bj  plaintiff  as  to  inex- 
cnsable  neglect  during  her  siclcness.  field,  that 
defendant  was  entitled  to  a  divorce.— S<duchtl  t. 
Schicfatl.  (lowaj  56  N.  W.  309. 

Condonation. 

4.  A  wife  maj  condone  the  cruelty  of  her 
husband,  but  the  husband,  to  avail  hlmsdf  of 
such  condonation  in  ivoeeedings  for  divorce, 
must  establish  the  same  by  dear  and  satis- 
factoryproof.— McConnell  t.  McConndl.  (Neb.) 
56  N,  W.  282. 

BTidenoe— Snffiolenoy. 

5.  In  a  suit  by  a  hnsband  for  divorce  on 
the  ground  of  deaertion,  defendant  denied  In 
her  testimony  that  she  left  plsintifF  without 
his  consent,  or  that  she  ever  refused  to  live 
with  him,  bat  testified  that  he  told  her  to  go; 
that  she  must  not  interfere  in  a  certain  matter; 
and  that,  if  she  could  not  refrain  from  doing 
so,  she  could  leave.  The  evidence  in  the  case 
was  conflicting.  Held  that,  while  the  defense 
was  not  very  clear  or  satisfactory,  a  finding 
that  the  charge  of  desertion  was  not  sustained 
woutd  be  affirmed.— Hosmer  v.  Hosmer,  (MinnJ 
65  N.  W.  630. 

Judgment. 

6.  An  order  for  a  judgment  of  divorce 
without  an  entry  of  judgment  thereon  does  not 
change  the  statas  of  man  and  wife. — State  T. 
Baton,  (Wis.l  55  N.  W.  89a 

7.  Though  a  judgment  of  dlvoroe  Is  en- 
tered aa  of  the  date  of  the  Undifgs  and  order 


for  judgment  on  which  it  Is  based,  it  does 
not  take  effect  from  the  date  of  such  order, 
and  render  an  Intervening  marrisge  liy  one 
of  the  parties  legal,  sn  as  to  support  an  is- 
formation  for  adultery,  alleged  to  have  been 
thereafto  committed  by  the  other  party  to  tin 
latter  marriage.— Stmts  T.  Eaton.  (Wis.)  66  N. 
W.  890. 

Alimony  and  attorneyB*  fees. 

a.  Where.  In  an  action  tor  divorce,  and  tor 
a  division  of  defendant  husband's  estates  be- 
tween the  parties,  it  appeared  that  defendant 
owned  a  homestead  worth  91>800,  furniture 
worth  S^O,  and  ofher  personalty  worth  $9U.'i. 
ov^  all  indebtedness,  and  that  he  could  earn 
$1,000  per  year  over  his  expenses;  that  plaintiff 
had  S7S0,  and  that  she  was  of  an  age  to  render 
her  incapable  of  engaging  in  any  work  which 
would  bring  in  much  income, — an  award  to 

Slaintiff,  on  granting  bear  a  divorce,  of  the 
omestead,  furniture,  and  $100  atbnners*  fees. 
Is  not  ezcessiTa— Harran  r.  Harran,  (Wis.)  56 
N.  W.  400.  — .  V  / 

Custody  of  ohildren. 

9.  In  an  action  for  divorce.  It  appearing 
that  plaintiff  had  always  been  thoughtful  of  the 
children's  comfort  and  education,  and  was  in- 
dustrious, while  the  testimony  failed  to  show 
that  defendant  had  the  ability  or  disposition 
to  snitably  provide  for  them,  it  was  proper  to 
award  their  custody  to  plaintiff.— Sdiiditl  v. 
Schichtl,  (Iowa,)  66  N.  W.  809. 

Vacation  of  decree. 

10.  Where,  after  obtaining  a  decree  oi  di- 
vorce by  default,  complainant  remarries,  and 

defendant  has  knowledge  of  that  fact,  to  en- 
title the  latter  to  institute  proceedings  to  va- 
cate the  decree  because  of  a  misnomer  of  de- 
fendant it  is  proper  to  require  notice  of  such 
proceedings  to  be  given  the  iiecond  wife. — 
Carlisle  v.  (3arUsle,  (Mich.)  65  N.  W.  673. 

Docket 

See  'Tractlce  In  avll  Oases,"  4, 

Doctor. 

See  "Fhysldans  and  Surgeons.** 

Documents. 
Aa  evidence,  see  "Evidence," 

Domicile. 

In  div(ntw  suits,  see  "Divorce^"  1,  2, 

Donations. 

In  aid  of  railroad,  see  "Public  Lands,**  2L 

DO  WEB. 

Devise  In  lieu— Election. 

Rev.  St  S  2172,  provide  that  a  widow 
shall  be  deemed  to  have  elected  to  take  under 
her  husband's  will  unless,  within  one  year  after 
bis  death,  she  file  a  notice  of  her  «ection  to 
take  the  provision  made  by  law.  Heid,  that 
where  a  widow  sealed  and  acknowledged  her 
notice  of  election  to  take  the  provision  made  by 
law  for  her,  but  died  before  filing  it,  the  elec- 
tion was  not  complete,  end  a  filing  thereof  by 
her  executor,  though  within  one  year  after  the 
death  of  her  husband,  did  not  make  such  Sec- 
tion valid.— In  re  Ounypn's  Estate^  (Wis.)  OS 
N.  W.  162;  Appeal  of  Ghnreh.  Id. 

XKBAXNAGB. 

See,  also,  "Surface  Water." 

Froceedlnga  to  establish— Costa. 

Laws  1885,  Act  No.  227.6:8. 1 1,  prorMea 
Out  no  drainage  commissiow  ahaiituEe  aettoB 
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towards  establishiDV  a  drain  tmtn  there  Is  Bled 
with  bim  as  application  siened  by  oot  lens  than 
five  freeholders  of  the  township;  that  the  peti- 
tioners shall  be  jointly  and  severallT  liable 
for  the  costs  if  the  commissionera  decide  that  . 
the  same  is  not  necessary,  or  if  the  proceedlDga  i 
be  dismissed  for  other  cause:  that  the  com- 
missioner  may  reoorer  sadi  expenses  hr  suit 
at  law  if  petitioners  refuse  to  pay.  Bda  that, 
where  a  petition  was  filed  for  the  extension  of 
a  drain,  and  the  proceedings  were  dismissed 
on  the  ground  that  the  proposed  dTainage  was 
unaeceasary,  the  persona  who  filed  such  petition 
cannot.  In  order  to  defeat  aa  action  aRainst 
them  for  costs,  claim  that  it  was  lmpos»ble  to 
determine  the  necessitT^  of  snch  drain  because 
the  line  was  not  sufficiently  described  in  the 
petition;  it  not  beinff  permissible  for  them  to 
tnlce  advantage  of  defects  ia  their  own  petition. 
— Uoseoatiel  t.  Miller,  (Mich.)  56  N.  WT  655. 

DX7BESB. 

What  conatituteB. 

In  an  action  on  a  confesston  of  Judg- 
ment, where  defendant  admits  the  execution  of 
the  instrument,  but  seeks  to  avoid  liability 
thereon,  on  the  ground  that  It  was  executed 
nnder  duress,  a  charge  that  if  the  instrument 
"was  obtained  means  of  threats,  coercion, 
or  subjecting  the  defradant  to  fear,"  or  "ob- 
tained by  force,  threats  of  violence,  or  fear," 
filniutiffs  coald  not  recover,  is  defective  in  not 
noing  further,  and  adviring  the  jury  as  to  the 
nature  of  the  threats  or  coercion  or  fear  which 
would  avoid  apparent  consent. — McConnick  v. 
Volsack,  (a  d5  55  N.  W.  146. 


EASBMENTS. 

Obstruction,  damages,  see  "Eminent  Domain." 


Flowage  of  water. 

The  natural  flowage  of  water  from  an 
upper  estate  to  a  lower  one  is  a  servitude  which 
the  owner  of  the  latter  must  bear,  though  the  i 
flowage  be  not  in  a  natural  water  course  with 
well-defined  banks.— Lefdl^  t.  Meyer,  (Mich.) 
65  N.  W.  807. 

EJECTMENT. 

See,  also,  "AdvMse  Possession;"  "Quieting  Ti- 
tle." 

New  trial  as  of  right,  see  "New  Trial,"  6. 

"Wlien  lies. 

1.  Plaintiff  may  maint^n  ejectment  for 
wild  and  nnoccapied  land  against  one  claiming 
under  a  tax  deed  paid  for,  procured,  and  re- 
corded by  the  latter.  —  Tillotson  T.  Webbo*. 
(Mich.)  S!S  N.  W.  837. 

Plead  ing — Amendment. 

3.  Where  a  declaration  in  ejectment  is  de- 
fectire  becaase  it  does  not  set  forth  plaintiff's 
estate  io  the  land,  he  should  be  permitted,  i>n 
the  trial,  to  amend  it.  —  Ludeman  t.  Hirth. 
(Mich.)  55  N.  W.  449. 

Etvidenoe. 

3.  In  an  action  to  recover  land,  and  dam- 
&gV8  for  the  wrongful  possession  and  use 
thereof,  defendant  pleaded,  in  •  Justification, 
itle  to  the  land  in  his  wife  and  her  mother. 
7efd  that,  where  the  sufficiency  of  such  plea 
.va.s  not  challenged  by  demurrer  evidence  in 
lupport  thereof  is  admissible. — ^\''an  Sickle  v. 
Keith,  (Jnwa.)      N.  W.  4:2. 

4.  Wbm  the  action  to  recover  a  strip  of 
and  between  adjoiains  premises,  and  for 
lamases  because  of  defendant's  wrongful  pos- 
eaaion  and  use  thereof,  is  based  on  the  claim 
bat  the  strip  is  embraced  within  the  descrip- 
ion  in  plaintiff's  grant,  evidence  of  a  convea* 
ional  boundary  and  aarerae  possession  there- 
nder  Is  inwimssible,  thongn  allegations  of 


snch  facts  are  embraced  in  the  count  of  the 
principal  cause  of  action.— Van  Sickle  t.  Keith, 
(Iowa,)  55  N.  W.  41'. 

5.  In  ejectment  to  recover  a  strip  of  land 
.  14  feet  wide  extending  along  D.  street  across 
i  the  front  of  lot  2,  defendant  alleged  and  testi- 
fied that,  when  plaintiff  sold  him  lot  2,  D. 
street  was  not  opened  in  front  of  it,  but  that 
where  it  had  been  opened  it  was  80  feet  wide; 
that  the  land  was  described  by  such  metes  and 
bounds  as  were  thought  necessary  to  reach  D. 
street;  that  subseqaently  D.  street  was  opened 
in  front  of  the  lot  with  a  width  of  (mly  68  feet; 
that  consequMitly  the  land  as  described  in  the 
deed  did  not  reach  D.  street,  but  left  a  strip  of 
14  feet,  which  was  the  land  in  issue.  Plaiotiffs 
evidence  did  not  disclose  anything  except  that 
he  thought  the  street  would  be  80  feet  wide. 
Defendant  bad  been  in  possession  of  the  land 
nearly  long  enough  for  one  to  acquire  title  by 
adverse  irassesslon.    Beld,  that  a  judgment  for 

Slointiff  was  against  the  weight  of  the  ert- 
ence.  and  would  be  set  aside. — Emery  t.  John- 
son. (Neb.)  65  N.  W.  225. 

6.  One  in  possession  of  land  under  an  ex- 
ecutory contract  for  purchase  quitclaimed  to 
a  railroad  a  right  of  way  thereon,  and  after- 
wards assigned  his  interest  nnder  the  contract. 
After  several  mesne  assignments,  the  holder, 
knowing  of  the  right  of  way  deed  and  that 
the  railroad  had  been  run  on  said  right  of  way 
nearly  10  years  without  objection,  got  a  deed 
for  the  land,  and  brought  ejectment  against 
the  road.  Held,  that  he  coold  not  recover. — 
Stratton  t.  Omaha  ft  R.  V.  Ry.  Co..  (NebJ  5S 

N.  w.  loaa 

Election. 

Between  counts,  see  "Pleadloft"  & 
By  widow,  see  "Dower." 

BIiECTION  OF  BEHEDIES. 

What  constltates. 

Where  plalntlfF  had  left  certain  aeoounta 
assigned  to  him  by  defendant  wttii  defendant 

;  as  his  agent,  to  collect  and  account  therefor  un- 
til his  indebtedness  was  satisfied,  the  possession 
of  such  agent  was  the  possession  of  plalntiit 
and.  by  garnishing  property  of  defendant's 
debtors  for  the  anme  <lebt,  plaintiff  waived  all 
rights  nnder  the  assignment.  —  Lawrence  t. 
McKenaie,  (Iowa,)  55  N.  W.  605. 

EI^EOnONS  ANB  VOTEBS. 

Election  to  remove  coanty  seat,  see  "Oonn- 

ties,"  4-6. 

Qaaliflcation  of  rotera— Indians. 

1.  Act  Cong.  Feb.  8,  18SJ,  8  6,  declares 
every  Indian  bom  within  the  United  States  to 
whom  land  has  been  allotted  ander  that  act, 
or  under  any  law  or  treaty,  to  be  a  citizen  of 
the  United  States.  Const.  Xeb.  art.  7,  §  1. 
makes  electors  all  male  persous  of  21  or  up- 
ward, who  have  lived  in  the  state  six  months, 
and  are  citizens  of  the  United  States.  Hdd, 
that  male,  adult,  Omaha  Indians,  who  have 
left  their  tribe,  and  received  allotments,  are 
electors  of  Nebraska.— State  T.  Norris,  (Neb.) 
65  N.  W.  108*. 

a.  Act  Gong.  Veb,  8,  1887,  i  8.  provides 
that  the  United  States  shall  make  the  allot- 
ments through  a  special  agent,  who  phall  cet^ 
tify  them  to  the  secretary  of  the  Interior,  and, 
on  his  approval,  patents  shall  Issue.  HfUi,  that 
malp.  adult  Indians,  who  had  complied  with 
the  law  in  every  respect  by  severing  their  tribal 
relations,  and  choosing  theii  allotments,  and 
had  received  the  special  agent's  certificates, 
were  electors  of  Nebraska,  though  they  had 
not  yet  received  their  patents. — State  t.  Nor* 
ris,  (Neb.)  55  N.  W.  lOSft 

Nominationa. 

3.  An  objecUon  that  the  'Convention,'* 
"primary  meeting."  "committee,"  or  r^ecbws^ 
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nondnating  a  candidate  for  a  pabHe  office  had 

not  lefnl  authority  to  make  such  nomination 
m'list  be  made  before  the  election,  and  In  the 
mninier  urovided  by  section  UO,  a  26,  of  the 
Oumpileu  Statotes;  and,  if  not  bo  made,  the 
legal  anthority  of  snch  "conTeDtion,"  etc.,  to 
mnlce  such  nomination — the  certificate  thereof 
beiof;  in  apparent  conformity  with  the  provisions 
of  t^ie  election  law— wiil,  in  the  absence  of 
fraud,  be  conclusirely  preanmed. — State  t.  Nof- 
Hb,  (Neb.)  55  N.  W.  1086. 

4.  Comp.  St.  c  26,  I  196,  prortdes  that 
certificates  of  nomination,  io  apparent  conform- 
ity with  law,  shall  be  deemed  valid  unless  ob- 
jected to  within  three  days  after  filin?.  Sec- 
tion 141  empowers  the  judfre  to  order  the  cor- 
rection of  any  errors  or  omissfons  in  the  name 
or  description  of  a  candidate,  or  In  the  printlnf; 
of  the  nallots,  on  application  and  affldavit  of 
nnv  voter.  Certain  millots  called  a  candidate 
"N.,  Republican.  N.,  Ind^endent;"  and  others, 
"N.,  Republican  Independent."  No  "Inde- 
imident"  party  was  entitled  to  a  candidate*  bnt 
the  "People's  Independent"  party  was.  The 
court  tooK  Judicial  notice  that  the  same  partr 
waft  meant,  and  that  N.  had  received  Its  nomi- 
nation, as  well  as  the  Republican.  Held,  that 
the  mistake  did  not  vltiata  N.'a  eleetlon.--6tate 
v.  Norria,  (Neb.)  66  N.  W.  1066. 

Eleotlon  precincts  and  voting  places. 

6.  When  reservation  Indians  tuive  com- 
plied with  the  provisions  of  Act  Con^Feb. 
8,  1887,  and  ao  hecome  dtlsens  of  tibetJnited 
States,  thdr  reaerratlona  are  ao  far  under 
state  government,  as  that  election  predncts 
may  be  set  apart  and  polling  places  establifibed 
thereon.— State  v.  NtHtls.  (Nab.)  55  N.  W.  1086. 
Ballots. 

6.  The  indorsement  of  the  name  "Barie- 
iiara"  upon  a  ballot  vitiates  tho  same,  under 
Comp.  ift.  e.  26.  fi  154,  forbidding  the  marking 
of  hlB  ballot  by  an  elector. — Spurgin  v.  Thomp- 
■on,  (Neb.)  55  N.  W.  297. 

7.  By  the  provisions  of  section  141,  c.  26, 
of  the  Complied  Statutes,  a  candidate  may  make 
objections  to  the  ballots  as  printed  by  the  coun- 
ty cl«rk,  and  invoke  the  power  of  the  courts  to 
correct  any  error  or  omission  in  the  name  or 
description  of  his  oompetftor;  but,  if  snch  can- 
didate neglects  to  make  tnch  objection  ontil 
after  the  election,  he  cannot  then  objer't  to  the 
renult  because  of  any  etna  in  tho  pf>litlcal  des- 
ignation of  hia  competitor  on  aald  ballots,  with- 
out n  showing  of  fraud,  and  that  tlie  error,  by 
decelvlDg  the  electors,  prevented  a  full  and  fair 
expresaion  of  the  voters'  wUla.— State  v.  Norria, 
<Neb.)  55  N.  W.  1088. 

5.  Though  the  statute  requires  that  the 
cross  which  sigoifiea  the  preference  of  an  elector 
shall  be  placed.  In  ink,  In  a  space  designated 
for  that  purpose,  still,  under  Gimp.  St  c,  26, 
8  160,  providing  that  when  a  ballot  is  sufficient- 
ly plain  to  gather  therefrom  a  part  of  the  In- 
tention of  the  voter  the  judges  of  election  shall 
count  such  part,  a  ballot  upon  which  the  pre- 
ferred candidate  ia  indicated  by  a  cross  made 
with  a  lead  pencil,  outside  the  space  designated, 
but  (mposite  his  name,  should  be  coonted. — 
Hpurgfn  V.  Thompson,  (Neb.)  55  N.  W.  207. 
 Deposit  in  wrong  box. 

9.  Where,  at  an  election,  two  ballot  boxes 
are  provided,  one  for  ballots  for  Judges,  and  an- 
other for  ballots  for  mtmicipal  officers,  and 
some  of  the  ballots  cast  are  deposited  fn  the 
wrong  box,  the  voters  will  not  be  deprived  of 
their  rights  by  the  mistake  or  fraud  of  the  elec- 
tion officers  in  ao  doing.— State  v.  Horan,  (Wis.) 
66  N.  W.  157. 

Mandanras  to  oanTaasing  board. 

10.  Thf>  answer  of  the  board  of  supervisors 
to  a  mandamus  compelling  them  to  reconvene 
and  canvacB  the  votes  for  removal  of  a  county 
aeat  allepred  that  prior  to  the  election  the  board 
of  election  comniissioners  distributed  official 
baUota  to  be  used  in  voting  fw  certain  officers 
and  OB  the  qneation  at  the  removal  of  the  oodbp 


ty  seat;  that  a  great  many  of  said  ballots  were- 
cast  against  such  removal;  that  thereafter  the 
election  inapectota  furnished  other  electors  a 
different  ballot  to  be  cast  in  a  separate  box  on 
the  questioD  of  removal,  and  that  the  dectioii 
inspectors  then  decided  that  the  votes  east 
against  the  removal  on  the  official  ballots  were 
illegaL  TbB  answer  further  asked  that  it  be 
taken  as  a  petition  for  an  order  to  show  cause 
against  the  mspectors  of  election  why  tb^  had 
not  returned  the  statement  of  tbe  votes  on  the 
official  ballots.  HOd  that,  as  the  decision  of 
the  board  of  supervisors  under  How.  St.  g  491, 
in  determining  the  result  of  the  canvass  waa 
conclusive  and  final,  and  the  votes  cast  on  the 
official  ballot  should  not  be  excluded,  the  order 
to  show  cause  against  the  inspectora  would  Is- 
sue.—Double  V.  McQueen,  (Midi.)  65  N.  W. 
564. 

11  Mandamus  will  not  lasne  to  compel  a 
county  board  of  supervisors  to  reconvene  and 
canvass  the  vote  for  removal  of  the  county 
seat,  where  their  return  to  the  petition  alleges 
that  they  have  not  refused  to  eanvaae  tbe 
votes,  bnt  propose  to  make  a  canvaaa  <m  a  day 
to  which  they  have  adjourned.— Double  v.  lie- 
Queen.  (Mich.)  66  N.  W.  664. 
ICajorlty  vote. 

18.  The  "Enabling  Act,"  providing  for  the 
admission  of  North  Dakota  into  the  Union, 
provided  for  the  submission,  at  the  same  time 
that  the  proposed  oonstltntlon  waa  submitted 
to  the  electors,  of  separate  artidea  to  be  voted 
upon,  and  required  for  their  adoption  a  "ma- 
jority of  the  legal  vote*  cast"  At  the  same 
time  that  the  proposed  constitutloo  was  anb- 
mitted,  a  fuU  set  of  state  officers  was  elected 
under  a  provision  in  auch  constitution.  Hdd, 
that  an  article  which  received  a  majority  of  all 
the  votes  east  upon  the  question  of  its  adoption, 
and  upon  the  question  of  the  adoption  of  the 
conatltation,  waa  legally  adopted,  though  It 
failed  to  receive  a  majority  of  the  votes  cast 
^r  ^vemor.— State  v.  Barnes.  Q9.  D.)  66  N. 

Contest 

18.  Where,  in  an  eleetton  conteet  In  the 
county  court,  the  inennbait  dtamiases,  before 
jndgment  a  paragraph  uf  his  answer  alleging 

the  improper  refusal  to  count  certain  ballots, 
he  cannot,  by  an  original  amendment  in  the 
difitrict  court,  over  the  oooteatant's  objection, 
set  up  the  same  matters  embraced  in  the  para- 
ga^h  ^st^ed.— tipur^  v.  TbompatHi.  Qttb.} 

14  Under  Oen.  Lawa  1881,  c  4,  i  76.  an 
election  conteet  ov^  a  county  office  must  be 
instituted  by  an  appeal  from  the  decision  of  the 
board  of  canvassers  to  the  district  conrt,  and 
notice  thereof  must  be  entered  with  the  clerk 
within  20  days  after  the  day  of  election,  or  the 
district  court  acquires  no  Jurisdiction  of  the 
prpceediaga.— Sed^  v.  EUtoran,  (Minn.)  fiS  N. 
W.  132. 

Electrlo  Ught  Companies. 

See  "Municipal  Corporations,"  2,  3. 

Bleotric  Sailroads. 
See  "Horse  and  Street  Rallroada." 

BMINBNT  DOMAIN. 

Adequacy  at  prorlaion  for  oompenMp 
tion. 

1.  Hie  charter  of  the  dty  of  St.  Paul,  aa 
amended  in  ISdl,  In  r^nrd  to  taking  private 
propertf  for  a  public  improvement,  provides 
that,  the  assessment  being  confirmed,  it  shall 
be  a  lawful  and  sufficient  oondemnwon.  and 
"the  dty  •  •  •  shall  thereupon  cause  to  be 
paid  to  the  owner  of  such  property  tbe  amount 
of  damages  over  and  above  all  Mneflta  wfaldi 
BMy  have  been  awarded  thmlor  wittila  six 
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montlM  afta  dste  at  the  conllrmatlon  d  audi 
asaeBament  with  interest  at  the  rata  of  feren 
per  cent,  per  annum;"  and  section  8  proridea 
that,  upon  the  confirmation  of  the  assessment, 
the  dty  shall  hare  the  right  to  take  possession 
of  the  premises  ordered  to  be  condemned. 
Hdd,  that  the  charter  imposed  opon  the  dty  the 
duty  of  paying  the  compensation  assessed,  and 
hence  was  constitotlonal.— State  t.  Otis.  (Minn.) 
65  N.  W.  143, 

mght  to  compensation  —  Obstruotlng 
easement- 

3.  Plaintiff  alleged  that  he  was  the  owner 
of  a  lot  on  Ninth  street.  In  a  named  dty,  and 
that  d^endant  railroad  company  built  an  em- 
bankment for  its  track  along  3.  street,  and 
iicrosB  Ninth  and  Tenth  streets  near  his  said  lot; 
that  an  embankm«it  was  made,  **whwe  th^ 
railroad  is  located  on  said  streets."  at  an  nn- 
necessary  height,  so  that  the  necessary  ap- 
proach  Uiereto  raieed  Ninth  street,  In  front  of 
■aid  lot,  two  feet,  and  that  the  embankment 
and  approaches  thereto  constitnted  an  ob- 
struction to  Ninth,  Tenth,  and  S.  streets,  where 
they  are  used  in  going  to  and  from  his  lot,  and 
rendered  it  subject  to  overflow,  and  difficult  of 
access.  Edd,  that  the  petition  stated  a  cause 
of  action  for  damaKea.— Hitchcock  v.  Chicauro, 
St.  P.  &  K.  C.  Ily.  Co.,  (Iowa,)  55  N.  W.  337. 
 Additional  servitude  on  street 

8.  A  street  railway  imposes  no  additional 
servitade  apoo  a  street— Elfelt  T.  Stillwater 
St  Hy.  Co.,  (Minn.)  55  N,  W.  110. 

Employe, 
See  "Master  and  Serrant" 

'EQX7ITY. 

See,  also,  "Fmndnlent  ConTeyanMs:"  "Injnwv 
tUm;"  "Mortgages;"  "Partnwshtor  "Qnietinip 
Tttlef  "KeoeiT»s;"  "Spedfie  Performance;'' 
"Tmsts." 

Equitable  liens,  see  "Liens,"  2.  8. 

Estoppel  in  pais,  see  "fistoNid/*  8-19. 

Itelief  against  judgment,  see  ^'Judgment,"  2&- 
30. 

Suit  to  enforce  trusts,  see  "Trusts,"  6,  7. 
Transfer  to  eauity  dottet,  see  "I^actlce  in  CStU 
Cases."  4. 

Jurisdiction. 

1.  Where  the  only  question  irvolved  in  gar- 
nishment proceedings  is  whether  the  gnr- 
nishee  subecribed  a  certain  amount  to  the  capi- 
tal stock  of  defendant  company,  the  court  of 
law  has  jurisdiction  of  the  subject-matter,  and 
H  oannot  be  contended  that  equity  alone  has 
Jurisdiction  because  of  natters  of  account  In- 
▼olred.— Des  Uolnea  Sar.  Bank  t.  Colfax  Ho- 
td  Co.,  (Iowa,)  65  N.  W.  07. 

Befbrmation  of  contraots. 

2.  Where  a  married  woman  falls  to  join  her 
husband  In  a  deed,  through  the  ill  advice  of  a 
notary,— that  It  Is  not  necessary,  to  effect  the 
purpose  of  the  parties,— the  deed  xaaj  be  re- 
formed.—Whitmore  T.  Hay,  (Wis.)  66  N.  W. 
708. 

S.  A  person  owning  lots  6.  7,  and  &  facing 
M.  street  on  the  north,  and  lying  side  by  side, 
with  S.  street  as  the  east  boundary  of  lot  6, 
sold  lot  8  to  plaintiff,  and,  as  the  parties  sup- 
posed, a  perpetual  right  of  way  over  the  south 
12  feet  of  the  loU  to  S.  street  The  deed, 
howeTer.  provided:  "Exc^  the  sooth  12  feet 
of  said  lot.  to  be  used  as  an  alley  to  adjoining 
lots,  and  leading  east  to  B.  street"  Next  he 
deeded  the  west  half  of  iot  7,  "with  the  excep- 
tion of  the  south  12  feet,  to  be  reserred  for  a 
private  alley."  Thereafter  he  deeded  lot  6, 
and  the  east  half  of  iot  7,  to  defendant  L., 
without  any  reserration  or  exception;  but  prior 
to  the  sale  to  L>.  the  grantees  ot  lots  7  and  8 
had  raised  the  grade  of  the  rear  12  feet  <tf  the 
Jots  about  2  feet  and  wen  In  oonstanc  use  of 
V.65N.W.— 74 


the  strip  as  an  allegr,  elalmlns  a  right  of  way 
over  it  by  purchase,  to  the  Knowledge  of  XL 
HHd,  that  L?8  knowledge  of  the  facts  was  suf- 
ficient to  hind  him  by  a  reformation  of  plain- 
tiff's deed  glTlng  him  a  riiAit  of  way  over  the 
south  12  feet  of  the  lots,  and  to  eaitae  bim  to 
hold  his  title  subject  to  the  deed  of  plaintiff  as 
reformed,  and  that  the  Jndgment  might  properly 
require  him  to  remove  obstructions  of  the  alley 
at  the  rear  of  his  lots,  but  that  it  could  not  re- 
form the  deed  to  L.,  to  which  pUIntifT  was  nel- 
th»_party  nor  privy. — Fischer  v.  Laack,  (Wis.) 
66NrW.  39a 

4.  In  an  action  to  reform  a  note  made  to 
the  order  of  a  husband  and  wife,  by  limiting 
the  interest  of  the  wife  therein  to  a  life  estate, 
and  to  enjoin  the  administrator  ot  the  wife 
from  taking  possession  of  the  note.  It  appeared 
that  the  husrand  sold  land  owned  by  hfm,  and 
took  the  note  for  a  portion  of  the  purchase 
price;  that  before  the  sale  be  bad  made  a 
will  devising  to  his  wife  a  life  estate  In  the 
land  sold,  and  that  two  da^E  after  the  sale 
he  made  another  will,  by  which  he  bequeathed 
his  residuary,  estate,  including  the  note  in  ques- 
tion, to  his  executors.  In  trust  to  convert  the 
same  into  money,  and  pay  the  income  to  his 
wife  during  her  hfe;  that  the  will  was  admit- 
ted to  probate,  and  th<tt  the  widow  up  to  the 
time  of  her  death  received  the  Income  from  the 
note,  and  never  claimed  to  own  it;  that  the 
husband  during  his  lifetime  dealt  with  the  note 
SB  bis  own,  and  that  the  note  was  not  drawn 
in  accordance  with  the  intention  of  the  parties. 
hdd,  that  the  note  was  equitably  a  part  of  the 
estate  of  the  husband,  and  ^ould  he  reformed 
accordingly.  Montgomery,  J.,  •Ilsscntlng. — Mc* 
t«od  V.  Free,  (Mich.)  55  N.  W.  685. 

li  A  contract  recited  that  whereas  defend- 
ant S.  had  conveyed  land  to  plaintiffs,  the  deed 
to  be  held  In  escrow  until  the  coutract  was 
performed,  "it  was  agreed  between  S.  and 
plaintiffs"  that,  in  consideration  of  such  con- 
veyance, plaintiffs  sbould  furnish  defendant  W. 
a  certain  quantity  of  cigars,  to  be  shipped,  in 
equal  monthly  shipments,  on  W.'s  order;  one- 
third  of  each  shipment  cash;  money  to  accom- 
pany order;  first  shipment  to  be  made  ou  a 
specified  date,  and  others  monthly  thereafter. 
Held,  that  wheie  S.  had  title  to  the  land  solely 
as  trustee  for  W.,  and  signed  the  contract  only 
to  secure  W 's  peiformance  of  the  agreement 
to  convey  the  land,  that  portion  of  the  con- 
tract reading,  "it  was  agreed  between  S.  and 
plaintiffs,"  should  be  reformed  by  inserting 
therein  w.  for  S.,  as  beiug  a  mutuj  mistake.— 
Smith  V.  Watson,  aowa,)56  N.  W.  68. 

t>.  An  agreement  by  W.  to  convey  land  in 
exchange  for  goods  to  be  delivwed  bim  by 
pkiintiffs  stipulated  that  if  either  should  not 
I>erform  bis  or  theirpart  of  the  af^reement 
plaintiffs  sbookl  pay  W.  $5,000  liquidated  dam- 
ages, and,  if  W.  should  not  perform  his  part 
he  should  forfeit  the  deed.  The  attorney  who 
drew  the  contract  testified  positively  that  plain- 
tiffs were  to  pay  W.  ?5,000  only  in  case  "they" 
failed  to  perform  tlieir  part  of  the  contract* 
and  that  by  mistake  he  failed  to  make  the  eon- 
tract  express  the  intent  of  the  parties;  and  the 
agent  woo  broiiKbt  the  parties  together,  and  one 
of  plaintiffs,  testified  to  the  same  effect,  ffdd, 
that  the  contract  should  be  refwmed. — Smith  t. 
Watson,  aown.)  fiS  N.  W.  6& 

Besclsaion  and  cancellation  of  oon- 

tracts. 

7.  The  deed  of  an  insane  pmon  may  be 
avoided,  as  against  a  grantee  without  notice  of 
the  grantor's  insanity,  and  against  an  innocent 
purchaser  from  such  immediate  grantee,  and  in 
the  Intter  case  it  is  not  necessary  to  restore  the 
consideration  paid  by  such  purdiaser  to  the  Im- 
modiste  srantee.— Dew^  t.  Algire,  (Neb.)  56 
N.  W,  270. 

8.  The  mere  fact  that  one  of  the  piirrlfs 
to  a  conirnct  was  insane  Ih**  mti.  Invin-;  ln-en 
so  adjndued  by  judicial  itnti-t-t-'ri"-'!  ■'  i-'  n-ii 
render  the  uuutxact  vnia.  bui  ai   ut*..,.  w..lj 
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vcddnble,  and  conBtitatei  no  gronnd  for  lettlDS 

it  aside  where  the  other  party  had  no  notice  of 
the  insanity,  and  deriTed  no  inequitable  ad- 
vantage from  it,  and  where  the  parties  cannot 
be  placed  in  statu  nuo. — Scbapa  t,  L^ner, 
jMlim.)  55  N.  W.  911;  Same  t.  Kolxer.  Id.; 
Same  t.  Diederich,  Id. 

9.  Where  a  party  seeks  the  aid  of  a  court 
to  rescind  a  contract,  it  is  not  necessary  that 
he  should  previously  hare  attempted  a  rescis- 
sion, or  made  a  tender  to  Ibe  otber  party,  ex- 
cept where  a  tender  is  necessary  to  put  the 
other  party  in  default.  Knappen  y.  Freeman, 
50  N.  W.  533.  47  Minn.  491,  followed.— Nelson 
T.  Carlson,  (Minn.)  65  N.  W.  821. 

10.  In  an  action  to  rescind  an  exchange  of 
real  proper^  on  the  ground  that  defendant 
fraudulently  pointed  out  to  plaintiff  one  lot  as 
the  land  that  was  to  be  conveyed  to  him,  while 
the  lot  in  fact  conveyed  was  an  entirely  differ- 
ent one,  the  right  of  plaintiff  to  a  rescission 
depends,  not  upon  whether  the  lot  pointed  out 
was  worth  more  than  the  one  actually  con- 
veyed, but  npon  the  fact  that  he  did  pot  get 
the  property  which  It  was  represented  that  he 
was  getting.— Xelaon  Carlson,  (Minn.)  55  N. 
W. 

11.  Id  an  action  to  cancel  a  mortgage,  it 
appeared  that  defendant  had  two  mortgages 
for  fl.500  each,  one  on  a  "business,"  and  the 
other  on  a  "residence,"  lot,  and  the  issue  was 
whether  defendant,  in  order  to  enable  a  subse- 
quent mortgage  to  plaintiff's  company  to  have 
priority,  executed  a  release  of  the  one  on  the 
residence  lot.  It  was  admitted  that,  when  de- 
fendant executed  the  alletred  relcnae,  she  did 
execute  another  instrument  releasing  her  mort- 
iMge  on  the  business  lot.  It  was  also  nndisput- 
ed  that,  if  a  release  of  the  mortgage  on  the  resi- 
tlenre  lot  was  executed,  it  was  a  separate 
instrament  from  the  other.  Defendant  testified 
that  she  executed  only  one  instrument,  which 
was  a  release  of  the  "residence"  mortgage,  and 
the  notary  who  took  her  acknowleciirnient 
thought  there  was  onI;r  one  paper,  tbouch  he 
was  not  positive.  A  witness,  who  was  present, 
testified  that  there  was  only  one,  and  to  the 
same  effect,  and  in  positive  terms,  was  the  tesd- 
moinr  of  defendant's  three  sods,  He/d,  that  a 
flndfng  that  she  did  not  make  the  release  was 
justified.— Hendrickson  v.  Tracy,  (Minn.)  55  N. 
W.  622. 

IZ  Where  a  mortgagee,  without  proper  ex- 
cuse, refuses  to  pay  over  to  a  mortsagor  the 
full  amount  of  the  loan  agreed  on,  the  latter 
need  not  bring  action  at  law,  but  may  sue  to 
cancel  the  note  and  satisfy  the  mortgage  of 
reconi,  proper  terms  being  imposed  aa  to  re- 
payment of  the  portion  of  the  loan  received. — 
Payne  v.  Loan  &  Guaranty  Co.,  (Minn.)  65  N. 

IS.  A  deed  wiU  not  ba  set  uide  for  mutual 
mistake  in  description  where  defendant  evi- 
dently believed  that  he  was  purchasing  the 
lands  described,  and  paid  the  full  consideration 
therefor.— DarUng  t.  Jewell,  (Mich.)  55  N.  W. 
010, 

14.  In  an  action  by  ao  bdr  of  a  deceased 
person  to  set  a^de  an  assignment  of  bis  inter- 
est in  the  estate,  the  court  made  a  decree  di- 
recting defendant  to  file  a  reassignment  of  the 
interest  in  question  within  40  days  after  entry 
of  the  decree,  and  directing  the  plaintiff  to  pay 
into  court  the  consideration  paid  for  the  assign- 
ment witbin  10  days  after  the  filing  of  the  re- 
aaeignment,  and  providing  that  In  case  the  de- 
fendant neglected  to  file  the  reassignment  ^e 
decree  should  stand  in  place  thereof.  Hdd  that, 
where  defendant  failed  to  file  the  reassignment 
within  the  time  limited,  plaintiffs  failure  to 
make  the  payment  into  court  within  10  days 
thereafter  did  not  put  plaintiff  in  defanlt,  as 
the  decree  did  not  require  him  to  pay  the  con- 
sideration until  after  defendant  had  filed  the 
reassignment— Crane  t.  Middgan  Trust  Co., 
(HIch.)  55  N.  W.  433. 

15.  Wbere  an  helreia  conveya  her  interest 
m  tba  aatata  of  decedent  takea  mortgages  in 


paym«it,  and  aaslgns  the  mortgages,  and, 
after  discovering  that  the  deed  has  been  pro- 
cured from  her  thmngh  fraud  and  for  an  in- 
adequate consideration,  with  the  advice  of 
counsel,  pursues  the  assignee  for  several 
months  to  recover  the  amount  to  be  paid  for 
the  mortgage,  it  amounts  to  a  ratification  of  the 
sale,  and  she  is  not  entitled,  eight  montbs 
thereafter,  without  tendering  the  amount  re- 
ceived by  her,  in  a  suit  against  the  grantee, 
a«si}rnee,  and  administrator,  to  have  the  deed 
vaoited.— Bedi«r  t.  Beaame.  (Mich.)  55  N.  W. 

l«.  Plaintiff,  to  Been  re  the  perform  an  o*-  of 

her  husband's  contract,  executed  to  one  P.  « 
deed  of  a  certain  lot.  She  afterwards  sued  P. 
and  one  It.,  alleginfr  that  ber  husband  bad  fully 
performed  his  contract;  that  she  was  entitled 
to  a  return  of  the  deed;  but  that  P.  bad  con- 

I  veyed  the  lot  to  R..  who  had  notice  of  the  facts. 

i  —and  prayed  for  a  cancellation  of  both  d**da. 
On  the  trial  it  appeared  that,  after  the  execu- 
tion of  the  deed  by  plaintiff,  P.,  by  an  oral 

;  agreement,  purchased  from  ber  the  lot  in  ques- 

'  tioD,  paid  full  consideration,  went  into  posses- 
aion,  and  subsequently  conveyed  the  same  to 
R.  Bdd,  that  the  complaint  was  properly  dis- 
mlBsed.— Frede  v.  Pflugradt,  (Wis.)  55  X.  W. 
159. 

17.  In  an  action  to  cancel  a  deed  given  to 
secure  the  poformance  of  a  contract,  on  the 
gronnd  that  the  contract  had  been  performed, 
it  was  not  necessary  that  defendant,  to  avail 
himself  of  a  subsequent  parol  agreement  for 
the  purchase  of  the  lot  conveyed,  should  sue  for 
specific  performance  of  the  same,  or  that  he 
should  set  it  up  as  a  counterclaim,  but  it  was 
sufficient  to  simply  plead  it  as  a  mattor  of  de- 
fense.—Frede  T.  Pflugradt.  (Wis.)  56  N.  W.  158. 

Aooonntlng. 

LS.  An  action  for  an  accounting  will  lie. 
wbere  several  parties  are  interested  iu  a  fund 
held  by  a  trnstee,  where  the  facts  are  compli- 
cated, and  where  fraud  is  alleged  In  the  pro- 
curement of  a  draft,  the  surrender  ol!  wluon  is 
asked.— -Holmes  v.  Malcolm  McDonald  Lumber 
Co.,  (Mich.)  55  N.  W.  450. 

Laches. 

19.  Where  persons  purchase  land  from  one 
holding  tax  deeds  therefor,  regular  on  their 
face,  in  good  faith,  and  without  notice  of  any 
illegalities  in  the  tax  sales,  and  go  into  posses- 
sion, the  former  owner  of  the  land,  who  ha* 
discontinned  paying  the  taxes  and  has  remained 
quiet  for  more  than  20  years,  is  estopped  to^ 
assert  his  title  in  equity  against  them,  where 
no  excuse  is  offered  for  the  delay.  Mathews  v. 
Gulbertson.  (Iowa.)  50  N.  \V.  201.  followed.— 
Hewitt  V.  Morgan,  (Iowa.)  55  N.  W.  478. 

20.  Where  a  man  purchases  land  with  bis 
wife's  money,  andj  contrary  to  her  direction, 
takes  the  title  in  his  own  name,  and  they- occu- 
py the  land  as  a  homestead  for  more  than  20 

f rears  after  the  wife  discovers  that  the  title  is 
D  him,  laches  will  not  be  imputed  to  the  wife, 
so  as  to  defeat  an  action  by  her  against  hia 
heirs  to  enforce  die  resulting  trust,  because  ahe 
failed  to  bring  such  action  against  him  In  bis 
lifetime,  unless  it  is  barred  by  some  statute  of 
limitations.— Fa wcett  v.  Fawcett,  iWls.)  65  N. 
W.  405. 

21.  Where  a  person  purchases  land  from 
those  holding  the  patent  title,  who,  daring  the 
20  years  they  held  the  title,  did  not  concern 
themselves  about  it,  and  paid  no  taxes,  fae 
takes  the  title  charged  with  ail  the  defects 
thereto  in  the  bands  of  bis  grantors,  and  their 
abandonment  of  the  land  cannot  be  cored  by 
his  snbseqaent  activi^  in  asserting  his  rights: 
but  he  is  oarred  from  recovery  as  against  the 
purchaser  from  one  holding  tax  deeds  therefor 
regular  on  their  face,  and  who  In  good  faltfa. 
and  without  notice  of  an  adverse  dalm  or  of 
any  illegalities  in  the  tax  sales,  goes  into  pos- 
Rpssion  of  the  land.  Mathews  t.  Cnlbertnon, 
(lowa^  50  N.  W.  201.  followed.— Pltto  t.  8eK- 
ver.  (lowaO  S&  N.  W.  4S0. 
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Bill— Haltifbrioiuness. 

S3.  An  objectioQ  thnt  a  bill  la  mnlttfarioaa 
ahoald  be  raised  by  demiimn-,  and  comes  too 
late  when  made  for  the  firat  time  after  com- 
plainant hM  Bttceeeded  on  the  merits. — Snook 
T.  PeanaU,  (Mich.)  55  N.  W.  450. 

Parties — Waiver  of  defect. 

23.  After  dislrfbutlo^  hia  property  amonx 
his  children,  a  father,  for  20  years,  reapectea 
the  rieht  of  a  daughter  to  certain  mortgages  a«- 
aisDed  to  her  in  her  own  right,  and  to  certain 
otn^  mortgages  assigDed  to  her  In  trust  for  her 
children;  the  father,  by  agreement,  retainiug 
possession  of  the  mortgages,  T^Dveating  the 

groeeeds,  and  applying  a  part  of  the  interest  to 
is  own  Bupport,  but  payioK  the  balance  to  hia 
daughter.  The  daughter  filed  her  bill  praying 
for  a  receiver  to  take  charge  of  the  mortgages, 
Blleging  that  her  father  was  denying  her  rights 
therein;  that,  by  reason  of  hia  age  and  en- 
feebled condition,  he  was  not  properly  mana- 
(pnir  the  property;  and  that  bin  hou  now  cinimetl 
a  JoiDt  interest  In  the  mortgages  so  assigned. 
ffild  that,  after  complainant  had  succeeded  on 
the  merits,  it  was  too  late  for  defendants  to  ob- 
ject that  her  children  had  not  been  made  par- 
ties, since  the  bill  did  not  seelc  to  redoce  the 
property  to  complainant's  possession,  bat  only 
to  place  it  in  the  bands  of  a  receiver  under  the 
directioo  of  the  court  —  Snook  t.  Pearaall, 
(Mich.)  SS  N.  W.  450. 

Decree. 

34.  Where,  in  an  action  against  R.  and  T.  to 
aabject  to  the  payment  of  U.'s  debt  to  plain- 
tllf  certain  land  that  had  been  purchased  by 
R.  of  T.,  the  title  to  which  still  remained  In 
T.  to  secure  nnpaid  purchaae  money,  T.  files  a 
cross  petition,  asking  that  his  claim  be  ad- 
judged a  first  lien  on  the  land,  and  R.,  though 
answering,  does  not  appear  further,  a  decree 
establishing  T.'s  clnim  as  n  first  Hen  is  proper. 
— Kdth  T.  Losler,  (Iowa,)  55  N.  W.  052. 

Error,  Writ  of. 

See__*'Apjg^'|^  "Certiorari  ;••  ■^Criminal  Law;" 


'New 
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See,  also,  "Deed,*'  B. 

What  constitutes. 

1-  Where  persons  execuling  d<?ed3  to  eai-Ii 
other  leave  them  in  the  band4  of  a  'hird  iicr- 
Bon  until  they  get  proper  ab-*rntri9  -if  title, 
reserving  to  themselves  the  d.!teri»i nation  of 
whether  the  abstracts  are  prup^r,  they  will  be 
held  to  have  been  left  In  eR::ro-.v,  una  not  de- 
livered, though  each  pnvty  ti>ok  Immefliate  w*' 
session  under  the  deed  to  him.— Hoyt  v.  Me- 
Lagan,  (Iowa,)  55  N.  W.  18. 

Performance  of  conditions. 

3.  FlaintilT  owned  an  equity  In  certain  lots, 
to  some  of  which  P.  acquired  title,  subject  to 
a  mortgage.  F.  agreed  to  conv^  same  and 
other  land  to  defendant,  to  make  certain  im- 
provements, and  to  pay  off  incumbrances,  in 
consideration  for  which  defendant  agreed  to 
convey  a  tract  of  land  to  P.  A  deed  to  such 
tract  was  delivered  in  escrow,  delivery  to  be 
made  to  P.  on  his  performance  of  the  contract. 
Thereupon,  P.  conveyed  to  pUintlfiF  the  land  de- 
scribed In  the  deed  from  defendant,  in  conrfd- 
eratioo  for  which  plaintiff  directed  the  release 
of  the  lots  to  which  P.  had  title  from  the  afore- 
mentioned mortgage.  Subsequently,  P.  bdng 
unable  to  pay  olt  tbe  incumbrances  <m  the  land 
conveyed  by  nim,  and  not  having  completed  the 
improvements  as  agreed,  the  contract  was  re- 
scinded, and  the  deed  held  in  escrow  was  re- 
turned to  defendant,  the  latter  having  no 
knowledge  of  the  conveyance  to  plaintiff.  HHd, 
that  title  did  not  vest  In  P.  until  his  perform- 
ance of  the  contract,  and.  not  having  per- 
formed, be  bad  no  title  that  be  could  oonvqrt 


as  against  defendant,  who  had  a  right  to  re- 
scind.—Jackson  T.  Rowley,  (Iowa.)  65  N.  W. 
330. 

ESTATES. 

See,  also.  "Dower;"  "Homesteadr'  "Tenancy 
in  CommMi;"  "Wills." 

Liability  of  life  tenant. 

The  fact  that  a  revcnuoner.  occupying 
Jointly  with  a  life  tenant,  mortgages  the  rever- 
sion, agreeing  with  the  mortgagee  to  pay  the 
taxes,  does  not  relieve  the  tentnit  of  that  duty. 
— Jmks  T.  Horton,  (Mich.)  55  N.  W.  872. 

ESTOFFEIi. 

By  laches,  see  "Eouity,"  10-21. 

By  recitals  in  bond,  see  "Appeal,"  95. 

Of  city,  validity  of  bonds,  see  "Municipal  Oor- 

porations,"  43-46. 
Res  jiidicB'ta,  »ee  "Judgment,"  7-18. 
To  deny  corporate  existence,  see  "Corporations," 

1,  2. 

To  object  to  instrueiions.  see  "Trial,"  38.  3ft. 
To  sue  to  set  aside  convfyances,  see  "Kmudu- 
lent  Conveyances,"  12. 

By  deed. 

1.  In  ejectment,  where  plaintiff  asxcrts 
title  under  a  railroad  land  grant,  defendant, 
claiming  under  a  tax  deed,  cannot  attack  the 
regularity  of  the  proceedings  under  the  grunt 
by  which  the  ^vemment's  title  was  divested, 
since  tlie  validity  of  the  tax  deed  is  dependent 
on  the  government  having  parted  with  the 
title,  and  it  will  be  assumed  that  the  taxes  for 
wbirh  the  land  was  sold  wpre  assessed  to  nlain- 
tiff  or  his  arantoTS.— TillotsoD  v.  Webber, 
(Mich.)  65  N.  W.  SSr. 

i.  Where  plaintiff  claims  ceitsin  land  un- 
der a  deed  which  describes  it  as  block  B.  be 
cniinot,  in  an  action  therefor  against  one  olaim- 
ing  from  his  grantor  under  a  prior  mortgage 
ooveriug  all  of  block  B,  dispute  the  dee«l,  and 
ahow  that  the  land  was  not  a  part  of  block  B. 
-Thompson  v.  Smith,  (Mich.)  55  N.  W.  880. 

8.  Where  a  mortgagor  executes  a  deed  to 
a  second  mortgagee,  fraudulentiv  Includiog  a 
provision  that  the  grantee  shall  assume  and 
pay  the  first  mortgage  and  a  third  mortgage, 
of  which  the  grantee  knows  nothing,  and  the 
deed  is  not  delivered,  but  put  on  record  by  the 
grantor,  and  is  repudiatco  by  the  grantee  as 
sooo  as  its  contents  are  known,  the  grantee  in 
the  deed  is  not  estopped  by  the  record  thereof 
to  deny  the  merger,  ss  against  an  assignee  of 
the  third  mortgage,  where  the  second  mortgage 
appears  of  record,  nndiscliarged.— Oook  t.  Fos- 
ter, (Mich.)  55  N.  W.  1019. 

 To  assert  alter-aoqnired  title. 

4.  A  deed  reciting  that  the  parties  have  by 
amicable  arrangement  divided  among  them- 
selves the  property  of  their  father's  entnte, 
and  that,  to  carr^  the  agreement  into  effect, 
and  in  eon^deration  of  one  dollar  to  each  in 
hand  paid,  the  parties  have  granted,  sold,  and 
conveyed  "all  their  right,  title,  and  interest" 
in  the  land  mentioned,  does  not  carry  on  its 
face,  elth^*  in  express  terms  or  by  necessary 
implication,  a  statement  that  the  grautors  or 
their  ancestors  were  seised  of  a  title  in  fee  In 
the  premises,  uid  hence  does  not  estop  one  of 
the  grantors  from  nssertlug  in  .aft«^cqu]red 
title  in  fee  •niniin'it  one  claiming  under  the 
grantee. — Pendfll  v.  Marquette  County  Agricul- 
tural Soc.,  (Mich.)  55  N.  W,  384. 

5.  A  mortgage  givm  by  a  wife  alone  oo 
property  held  in  common,  being  void  in  iu  in- 
ception, did  not  estop  the  wife  or  her  heirs 
from  asserting  the  interest  in  the  land  after- 
wards acquired  by  her  on  the  death  of  her 
hnxhnnd;  and  How.  St  i  8506,  providing  that, 
after  the  time  of  redemption  from  foreclosure 
sale,  after-acquired  title  by  the  mortgagor 
shall  Inure  to  the  purchaser  at  foredosm^ 
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doen  not  applj.— Naylor  T.  Hfaiock,  (Mlcih.)  SS 
N.  \V.  684. 

By  record — Fleadlnga. 

6.  In  an  action  to  quiet  title  under  a  tax 
deed,  where  tbe  petitiou  alleRen  that  the  deed 
was  recorded  in  the  county  records,  and  the  an- 
swer, as  a  basis  for  aSirmative  relief,  alleges 
"that  the  said  pretended  tax  deed,  and  the  rec- 
ord thereof,  •  •  •  constitute  a  cloud"  on  his 
title,  an  objection  that  the  "deed  is  not  prop- 
erlT  acknowledged,  indexed,  and  recorded  as  re- 

autred  by  statute,''  caunot  be  raised  when  the 
eed  is  offered  in  evidence.— Hewitt  t.  Morgan, 
(Iowa,)  55  N.  W.  478. 

7.  Where,  In  an  action  ta  qntet  title,  both 
plaintiff  and  defendant  claim  under  decrees  ad- 
judging the  land  to  have  been  the  property  of 
K.,  tbe  fact  that  in  proceedings  by  plaintiff  to 
correct  the  decree,  in  his  favor,  recovered  in  an 
action  against  R.  aod  wife,  the  representatives 
of  the  wife,  then  deceased,  were  not  made  par- 
ties, is  Immaterial.— Keith  t.  Loaier,  (Iowa,)  55 
N.  W.  962, 

In  pais. 

8.  A  lessee  mortgaged  all  bnildlngs  on  the 
premises  to  secure  payment  of  the  rent,  and 
erected  buildings  capable  of  being  removed 
without  injury  to  tbe  freehold.  After  the  lea- 
see had  assigned  the  lease  to  defendant  the  les- 
sor made  an  affidavit  to  renew  the  mortgage  on 
the  files  of  the  clerk,  and  the  lessee  subsequent- 
ly sold  defendant  his  interest  in  the  improve- 
ments. Held,  that  tbe  lessor  was  estopped  to 
deny  defendant's  rifiht  to  remove  the  buildings 
during  the  term.— Platto  t.  Ctettelman,  (Wis.) 
65  N.  W.  167. 

9.  Where  the  purchaser  of  pine  lands  pro- 
cures nn  extension  on  deferred  payments,  and 
attempts  to  malie  contracts  witn  the  vendors 
for  permission  to  lumber  the  land,  and  other- 
wise treats  it  as  his  own,  after  he  knows  that 
certain  representations  of  the  latter  as  to  tbe 
amount  of  pine,  thereon  were  false,  and  were 
fraudulently  made  to  induce  the  purchaset  be  is 
precluded  from  setting  up  such  fraud  in  Bvoid- 
ance  of  the  contract  of  sale. — Wylie  t.  Gamble, 
(Mich.)  56  N.  W.  377. 

10.  Where  the  owners  of  land  plat  it  as 
an  addition  to  a  town,  bo  as  to  show  what  ap- 
pears to  be  the  prolongation  of  its  streets, 
(though  not  so  designated,)  and  for  eight  years 
acquiesce  in  the  grading  and  public  use  of  such 
apparent  streets,  the  erection  of  sidewalks,  and 
the  construction  of  costly  improvements  upon 
adjacent  private  property,  ana  represent  to  a 
person  wbo,  on  the  faith  thereof,  purchases  a 
portion  of  the  addition  adjoining  the  apparent 
street,  th&t  such  portion  will  abut  upon  the 
same  as  streets,  they  are  estopped  to  deny  the 
existence  of  the  streets. — Likes  v.  Stone,  CNeb.) 
55  N.  W.  87a 

IL  A  treasurer  of  a  township  deported  its 
money  In  a  bank,  which  subsequent!^  made  an 
asdgnmeut  for  the  benefit  of  its  creditors.  The 
township  brought  suit  against  the  bank  and  as- 
signee to  have  a  trust  in  tbe  assigned  property 
declared  in  its  favor  for  the  amount  of  Vbe  debt, 
and  subsequently  attached  property  which  the 
assignor  had  conveyed  prior  to  the  assignment, 
and  also  property  which  it  thought  had  not 
passed  by  the  assignment.  Bcld,  that  the  at- 
tacliment  was  not  inconsistent  with  the  attempt 
to  follow  the  property  as  a  trust  fund.- IHstilet 
Tp.  of  Eureka  t.  Farmm*  Bank,  (Itfwa^  66 
N:  W.  342. 

13.  Where,  in  an  action  against  a  person 
who  has  disappeared  from  home,  a  homestead 
la  set  off  to  his  wife,  plaintiff  Is  not  estopped 
to  deny  that  the  absentee  is  a  nonresident,  as 
against  parties  who  have  sued  him  as  such.— 
Hershey  v.  Botna  Yal.  State  Bank,  (Iowa,)  55 
N.  W.  842. 

13.  A  bank  declined  to  pay  money  on  de- 
port to  the  d^sitor's  daughter,  and  drew  a 

Kper,  which  the  depositor  signed,  to  the  fol- 
ving  effect:   "Allow  A.,  my  wife,  to  rign 
yr.  booki,  and  allow  ber  draw  any  and  all  num- 


ey  standing  in  my  name  as  d^XHdtor."  HeU, 
that  the  fact  that  the  bank  drew  the  paper, 
and  paid  money  thereon  for  tbe  burial  expenses 
of  the  wife  after  the  death  of  the  depositor, 
does  not  estop  it  to  deoy  the  sufficiency  of  the 
order,  as  it  did  not  undertake,  as  a  profesdonal 
adviser,  to  guaranty  tbe  efficieucgr  of  the  pa- 
per.—Wayne  County  SaT.  Bank  t.  Aiiey, 
iMich.)  55  N.  W.  2S6. 

14.  Defendant,  in  attachment  to  enforce  a  log- 
ging lien  under  Laws  1887,  (Act  No.  229,)  made 
certain  objections  to  the  sale  of  tbe  logs  under 
execution  issued  on  pudgment  for  plaintiff  there- 
in. Held,  in  replevin  for  the  logs  by  such  de- 
fendant against  tbe  purchaser  at  the  execution 
sale,  that  plaintiff's  failure  to  object  at  the 
time  of  the  sale  that  jurisdiction  was  not  ac- 
quired in  the  attachment  suit,  by  reason  of  tbe 
fact  that  the  affidavit  and  writ  did  not  is^ue  on 
the  same  day,  did  not  estop  him  to  raise  the 
point  where  defendant  bid  oa  the  advice  ot  his 
counsel,  who  had  examined  the  records  of  the 
attachment  suit,  and  rmorted  thereon. — North- 
ern Michigan  Lumber  Co.  t.  Lyon,  (Mich.)  B5 
N.  W.  4^. 

15.  The  fact  that  an  assignee  has  com- 
menced an  action  to  set  aside  a  transfer  of 
stock  by  the  assignor,  as  in  fraud  of  bis  cred- 
itors, does  not  estop  the  assignee,  in  an  action 
against  him  by  another,  from  claiming  that  the 
assignment  is  valid.  —  Le  Moyne  v.  Bradeu, 
(Iowa,)  ^.-i  N.  W.  14. 

16.  Where  the  heirs  Int^ested  in  a  de- 
cedents eBtBt&  before  the  ^pointment  of  the 
general  administrator,  without  objection,  par- 
ticipate in  tbe  hearing  of  claims  before  the 
judge  of  probate,  they  are  estopped  to  question 
the  regularity  of  such  hearing,  or  to  insist  on 
the  appointment  of  commisaioners  on  claims 
after  the  appointment  of  such  administrator. — 
.Tenks  v.  Su  Glair  Probate  Judge,  (Mich.)  55 
N.  W.  B68. 

 To  assert  title. 

17.  The  mere  fact  that  the  owner  of  prop- 
erty has  intrusted  the  possession  of  It  to  an- 
other will  not  estop  him  from  asserting  bis 
ownership  against  one  wbo  pnrcliases  from  the 
bailee  in  the  belief  that  audi  bailee  was  the 
owner.- Bak^  T.  Taylor,  (Minn.)  66  N.  VT. 
823. 

 To  assert  lien. 

18.  Where  a  mortgagee  of  cwtaio  lots  on 
which  tbe  owner  wished  to  erect  a  building 
released  bis  mortgage  in  consideration  of  a 
written  promise  by  the  contractors  that  they 
would  pay  him  the  amount  thereof  ont  of  the 
payments  made  to  them  as  the  boildiag  pro- 
gressed, which  promise  they  failed  to  ke^, 
they  will  be  estopped,  in  an  action  by  them  to 
eUKirce  mechanics  liens  on  the  premises,  from 
claiming  liens  prior  to  that  of  the  mortgagee. 
— Jienry  &  Uoataworth  Co.  v.  Bond,  (Xcb.)  55 
N.  W.  t>43. 

IS.  In  replevin  of  luml>er  on  which  defend- 
ant claimed  a  lien  for  sawing  for  plaintiffs' 
vendor,  it  appnred  that,  t>efore  plaint!^  pur- 
chased, one  of  them  visited  defendant's  mill, 
looked  over  the  lumber,  and  afterwards  com- 
mnnicated  to  their  vendor  their  acceptance,  and 
that  no  knowledge  of  such  neceptance,  the 
terms  of  the  contract,  or  the  time  or  place  of 
delirery  was  Iirouf^t  home  to  defendant.  The 
only  facts  showlDg  knowledge  were  that  the 
initials  of  one  of  pialntiflh  were  placed  on  the 

Siles  of  lumber  sold,  and  that  defendant  sav 
1m  at  the  mill  while  tbe  sale  was  being  n^o- 
tiated.  Hrid.  that  there  was  no  such  traiii»- 
action  in  defendant's  presence  as  made  It  Us 
duty  to  assert  his  lien,  and  he  was  not  estopped 
from  doing  so  in  the  replevin  inlt^BuAaa  t. 
Tanner,  (Mich.)  66  N.  W.  eSL 
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KVIDENOB.  - 

Bnrdm  of  proof,  see  "Alteration  of  Instm- 
DieDts;"  "Ltimitatiou  of  ActitHis,"  15. 

 of  breach  of  n-arraot?.  see  "Sale,"  20. 

£xhibition  of  injured  tuember  Id  actton  for  pet^ 
sonal  Injnrfes,  see  "Dainaf;e8,"  33. 

Expert  teatiraony  as  to  msanity,  see  "Homi- 
cide." 4. 

Harmless  error,  see  "Appeal,"  70-84. 

Id  action  for  diimages  from  fire,  see  "Railroad 
Companies,"  27. 

 for  injuries  by  defective  street,  see  "Hunle- 

ipel  Corpora tious,"*  22-30. 

 on  bonds,  see  "Bonds,"  1-3. 

In  criminal  proscen  I  ions,  see  "Bastardy,"  1; 
"Criminal  Low,"  11-14:  "Homicide,"  5;  'In- 
decent  Exposare:"   "latoxicatiug  Uqaors," 

11-  18:  "Libel  and  Slander."  7;  "Bape,"  6- 
14;  '"Seduction," 

In  particular  actions,  see  "AsBaalt  and  Bat- 
tery;" "Assumpsit."  4-8;  "Breach  of  Marriage 
Promiae,"  1-6;  "Deceit."  4;  "Kjectment."  3-6; 
"False  ImpriBonmeut,"  6-7;  "Malpractice," 
4-C:  "Trover  and  ConvMsion."  3.  4. 

Newly-discoTcred,  see  "New  Trial."  3,  4. 

Ohjectii^B,  see  "Criminal  Law."  6.  7;  ''Trial." 

12-  10. 

Of  at;eDC7.  see  "Principal  and  Agent,"  2. 

Of  boondaries,  see  "Bonndariee."  1. 

Of  breach  of  warranty,  see  "Sale,"  19. 

Of  custom,  see  "Custom  and  Usnge." 

Of  damages,  see  "Damages,"  2U-33. 

Of  frand,  see  "Fraud,"  2;  "Fraodulent  Con- 
veyances," 14,  15. 

Of  insanity,  see  "InsRnlty." 

Of  marriage,  see  "Marriafie." 

Of  negligence,  see  "Neglisence,"  16-20. 

Of  payment,  see  "Payment."  2. 

Pleading  aud  proof,  see  "Pleading."  10-15. 

PreanmptionB,  see  "Altwitlon  of  Instruments." 

 as  to  fordgn  law,  see  "Adtnowledgment," 

4;  "Conflict  of  Laws,"  2. 

 as  to  (H^nlzation  of  school  district,  see 

"Sohools  and  School  Districts,"  1,  2. 

 of  cnoncity  to  commit  crime,  see  "Criminal 

Law."  1. 

 of  payment,  see  "Payment,"  8,  4, 

Reception  of,  sep  "Trial,"  4-11. 

Review  of  auCBciencv,  see  "Appeal,"  62-69. 

View  by  jury,  see  "TMal,"  2. 

Best  and  secondary. 

1.  In  a  proceeding  to  establish  a  claim 
against  a  decedent's  estate  for  work  rendered 
decedent.  It  is  proper  to  allow  claimant  to  tes- 
tify in  regard  to  the  possession  of  a  written 
oontmct  between  him  and  deceased,  which  haa 
been  lost,  but  he  should  not  be  allowed  to  tes- 
tify as  to  the  contents  of  sneh  contract.— Ste- 
vens T.  Witter,  (Iowa,)  55  N.  W.  635. 

2.  A  copy  of  a  letter  purporting  to  have 
been  written  by  plaintiff  to  a  third  person  is 
not  admiitsible  to  contradict  plaintiff's  testi- 
mony, where  the  only  evidence  of  the  existence 
of  the  letter  was  defendant's  testimony  that  he 
knew  plaintiff's  handwriting,  and  that  he  had 
had  such  a  letter  in  his  poRSMslon,  but  was  sat- 
iafled  It  was  loet. — Angell  v.  Loomis,  (Mich.) 
55  N.  W.  1008. 

8.  In  an  action  against  a  stockholder  to 
recover  an  assessment  on  stock,  without  de- 
riding whether  the  law  reoognittes  any  degrees 
In  the  various  kinds  of  secondary  evidence,  it 
was  proper  to  permit  plaintiff's  secretary  to 
give  oral  testimony  of  the  contents  of  the  no- 
tice of  the  call  sent  defendant,  when  It  did  not 
appear  that  plaintiff  had  a  copy  In  Its  posses- 
sloa.  —  Minneapolis  Times  Oo.  t.  Nimocks, 
(Minn.)  55  N.  W.  546. 

Etoonay. 

4.  In  an  action  for  false  Imprisonment, 
where  plaintiff  was  arrested  nnder  a  mistake 
as  to  ms  identity,  it  Is  error  to  permit  defend- 
ant to  testify  as  to  the  opinions  of  third  per> 
sous,  given  after  the  arrest,  touching  the  re- 
SMBDlaacs  betwsMi  uath.  photognjdi  and  pUln> 


tiff,  both  of  the  latter  bring  in  court— Filer  v. 
Smith,  (Mich.)  55  N.  W.  9i». 
Declarations  and  admissions. 

B.  In  an  action  by  an  administrator  against 
a  railroad  for  the  wrongful  death  of  plaintiff's 
decedent,  the  declarations  of  decedent,  made  a 
few  minutes  after  the  accident,  and  explanatorr 
of  it,  are  part  of  the  res  gestae,  and  are  aa- 
mifiRible.— Missouri  Pac  By.  Co.  t.  Baler,  (Neb.) 
55  N.  W.  913. 

0.  In  an  action  of  claim  and  delivery  to 
recover  a  colt,  plaintiff  claimed  nnder  chattel 
mortgages  from  D.,  while  defendant  cloimed  atf 
the  agent  of  the  original  owner  of  the  dam, 
and  alleged  that  his  principal  had  sold  the  dam 
to  D.,  and  reserved  tne  unDom  colt.  Hdd,  that 
statements  of  D.,  since  deceased,  made  prior 
to  the  execution  of  the  mortgages,  that  he 
bought  the  dam,  but  did  not  get  the  colt,  were 
admissible  as  declarations  against  interest- 
Baker  V.  Taylor,  (Minn.)  55  N.  W.  823. 

7.  Tn  an  action  for  plastering  a  house, 
in  which  defendant  claims  the  work  was  done 
for  his  contractor,  evidence  of  what  was  said  In 
a  conversation  between  defendant  ond  his  arch- 
itect is  not  admissible  in  behalf  of  defendant. 
-Evans  v.  Montgomery,  (Mich.)  55  N.  W.  3G2. 

&  ]n  an  action  for  plastering  a  house, 
in  which  defendant  claims  the  work  was  done 
for  his  contractor,  where  plaintiff  claims  to  have 
originaKy  agreed  to  do  two-coat  work,  and  that 
the  specifictitions  called  for,  and  he  did,  three- 
coat  work,  it  is  not  error  to  admit  evidence 
that  after  he  began  work  such  mecificatlona 
were  produced,  ana  he  was  told  to  do  the  work 
accoraing  to  them,  and  he  should  have  his  pay. 
—Evans  v.  Montgomery,  (Mich.)  55  N.  W.  30:^. 

tt.  In  an  action  for  plastering  a  house. 
In  which  defendant  claims  the  work  was  done 
for  bis  contractor,  evidence  was  admissible  that, 
after  the  work  was  completed,  defendant's 
wife,  in  his  presence,  stated  to  plaintiff  that 
the  money  was  In  the  bank  to  pay  for  it,  and 
that  defendant  made  no  reply. — Evans  v.  Mont- 
gomery. (Mich.)  65  N.  W.  362. 

lU.  In  an  action  for  plastering  a  house. 
In  which  defendant  claims  the  work  was  done 
for  his  contractor,  who  was  to  furnish  mate- 
rials, and  construct  the  building,  it  is  not  error 
to  admit  evidence  that  plaintiff  told  defendant 
at  the  time  of  their  agreement  that  auch  con- 
tractor already  owed  him.  and  he  would  have 
nothing  to  do  with  hira.— ESvans  t.  Montgomez7i 
(Mich.)  55  N.  W.  302. 

11.  In  an  action  to  reeovCT  .property  levied 
on  as  that  of  others,  evidence  of  the  declara- 
tions of  such  third  persons,  not  parties  to  the 
suit,  respecting  tne  ownership,  is  inadmissible 
though  tney  are  in  possession  of  the  proper^. 
—Olson  V.  Swensen,  (Minn.)  55  N.  W.  596. 

1^  In  an  action  to  recover  property  levied 
on  as  that  of  another,  it  is  proper,  on  cross- 
examination,  to  question  plaintiff^  in  regard  to 
his  admissions  to  third  parties,  touching  the 
ownership  of  the  property  in  controversy. — Ol- 
son V.  Swensen,  (Alinn.)  55  N.  W.  506. 

18.  Declarations  of  a  party  to  the  anit  ex- 
planatory of  his  physical  condition  at  the  time 
the  declarations  are  made,  are  admissible, 
when  the  circumstances  warrant  the  inference 
that  they  were  made  spontaneously,  and  not 
with  a  view  to  their  effect  upon  the  contro- 
versy; and  the  question  whether  they  fall 
within  this  mle  most  be  left  largely  to  the 
discretion  of  the  trial  court.— Hewitt  v.  Eisoi- 
bart.  (Neb.)  55  N.  W.  252. 

14.  in  attachmeai.  it  appeared  that  an  in- 
tervening company  which  claimed  accounts 
garnished  by  plaintiff  owned  defendant  com- 
pany, and  did  bualness  under  its  name.  It  did 
not  appear  when  such  relation  ceased.  HHd, 
that  statements  of  defendant's  president, 
made  to  plaintiff  as  a  basis  for  obtaining  credit, 
were  admissible  against  intervener.— Hamilton 
Buggy  Co.  T.  Iowa  Buggy  Co.,  (Iowa,)  55  N.  W. 

15.  Complainant  wrote  defendant  iron  com- 
pany.  ssking  ths 
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fendont  replied,  Btating  certain  prices,  which 
were  accepted.  Prior  to  this  eorreapondence, 
defendant  had  written  that,  if  a  sale  was  ef- 
fected, the  usual  mineral  rights  would  be  re- 
served. There  had  been,  also,  several  convei^ 
satious  with  defendant's  president,  in  which 
the  same  statement  bad  been  made,  and  in 
which  complainant's  atteatiou  bad  been  called 
to  the  form  of  deeds  nsed  by  defendant.  Com- 

ftlalnant  did  not  deny  these  conversations,  but 
asisted  that  nothing  was  said  about  including 
stone  In  the  reserv&d  rights.  The  deed  handed 
complainant,  however,  contained  such  reserva- 
tion. Complainant,  instead  of  having  it  al- 
tered, gave  his  check  for  the  amount,  and  said 
merely  that  he  would  write  defendant  about  it. 
Held,  that  the  letters  and  evidence  as  to  the 
<»)nver8atioDB  were  properly  admissible  In  an 
action  to  compel  the  mahinff  of  a  deed  without 
the  reservnttons.  —  Butler  T.  Iron  Cliffs  Co., 
(Mich.)  55  N.  W.  ©70. 

16.  In  garnishment  proceedings,  vhitre  It 
appears  that  the  garnishee  presided  at  a  meet- 
ing of  defendant  company's  board,  at  which  a 
report  was  read  showint;  the  amount  of  the  gar- 
nishee's  indebtedness  to  defendant,  which  the 
garnishee  did  not  deny,  such  report  is  admis- 
sible as  evidence  against  the  garnishee. — Des 
Moines  Sav.  Bank  T.  Colfax  Hotel  Co..  (Iowa,) 
55  N.  W.  67. 

Opinion  evidence. 

17.  Id  trover  for  a  bedroom  set.  It  appeared 
rhat  the  set  was  the  first  constructed  after  a 
unique  design  invented  by  plaintiff,  an  expert 
wood  carver,  and  could  not  be  said  to  have  an 
ascertained  market  value.  Testimony  was  given 
by  experts  of  its  value.  Helil,  that  a  witness 
who  had  worked  10^  months  on  the  set,  and 
testified  that  he  knew  how  much  time  plain- 
tiff had  spent  on  it,  was  properly  permitted 
to  state  how  much  it  would  cost  to  make  an- 
other just  like  it.— Rumiel  v.  Adrian  Furniture 
Mannfg  Co.,  (Mich.)  55  N.  W.  005. 

18.  One  who  hns  witnessed  a  person's  acts, 
appearance,  and  speech  may  express  an  opin- 
ion as  to  whether  be  was  intoxicated.— McKil- 
lop  V.  Uulnth  St  By.  Co.,  (Minn.)  6S  N.  W. 
739. 

19.  It  was  proper  to  allow  a  witness,  who 
lived  near  the  scene  of  the  accident,  and  had 
seen  many  trains  pass,  to  give  his  opinion  as 
to  how  many  miles  an  hour  the  train  was  run- 
ning, though  it  appeared  that  he  did  not  know 
bow  many  feet  or  rods  there  were  in  a  mile. — 
Ward  T.  Chicago.  St  P..  M.  A  O.  Ry.  Co., 
(Wis.)  55  N.  W-  771. 

20.  Where,  In  an  action  for  the  price  of  a 
harvesting  machine,  defendant  testifies  that  the 
agent  gave  him  certain  instructions  as  to  run- 
nmg  the  machine,  without  statine  what  they 
were,  it  is  error  to  permit  htm  to  further  state 
that  "I  did  Just  as  he  said."  since  surh  evi- 
dence U  the  statement  of  a  conclusion. — McCor- 
mick  Harvesting  Mach.  Ca  v.  Brower,  (Iowa,) 
55  N.  W.  537. 

—  Experts. 

81.  It  is  not  prejudicial  error  to  permit  an 
evert  to  state  what  steps  he  wonld  take  in 
a  given  case,  if  the  question  does  not  refer  to 
any  matter  in  dispute,  but  is  merely  introduc- 
tory in  its  character.  —  Hewitt  Eisenbart, 
(Neb.)  55  N.  W.  252. 

22.  One  who  has  been  a  conductor  of  an 
electric  street  car  for  two  months  is  compe- 
tent to  testify  within  what  distance  snch  a 
car,  going  at  a  specified  rate  of  speed,  can  be 
stoiq>ed. — Watson  v.  Minneapolis  St.  ity.  Co., 
(Minn.)  55  N.  W.  742. 

88.  In  an  action  for  personal  injuries,  where 
a  medical  witness  has  t«rtifled  as  to  plaintiffs 
injury  in  December,  and  as  to  his  condition  in 
April  followini;,  it  was  proper  to  ask  the  wit- 
ness whether  plaintiff's  condition  in  April  was 
the  result  of  ms  injuries  In  December,  without 
embodying  in  the  question  the  fact  ot  the  In- 
Jaiy.  —  McDonald  v.  Illinois  CenL  B.  Co., 
Om.)  05  N.  W.  102. 


2i.  One  who  Is  engaged  In  selling  flour 
in  the  various  markets  of  the  state,  and  knows 
the  value  of  flour  at  the  point  in  question, 
may  testify  as  to  the  auaUty  and  value  of 
flour  sold,  on  the  issue  of  breach  of  warranty. — 
Reed  Bros.  Co.  v.  R.  T.  DavU  MUUng  Co., 
(Neb.)  55  N.  W.  10G8. 

2fi.  On  the  question  of  the  market  value  of 
certain  land,  the  opinion  of  a  ^oloeical  expert, 
not  publish^  or  known  so  as  to  affect  people's 
estimate  of  the  value,  that  there  is  valuable 
stone  beneath  the  surface,  is  not  admissible^ — 
Roussain  v.  Norton.  (Minn.)  55  N.  W.  747. 

2&.  In  an  action  against  a  railroad  company 
for  damages  caused  by  an  overflow.  It  was 
proper  to  allow  a  civil  engineer  to  state  that  a 
couple  of  culverts  through  the  embankment 
would  materially  help  in  draining  the  land.— 
Willitts  T.  Chicagi^  a.AK.O.Uy.  Co..  (Iowa,) 
55  N.  W.  313. 
Documents. 

OT.  A  party's  pleadings  In  an  action  may 
be  admissible  against  him  in  another  action, 
as  his  admissions;  but  the  judgment  In  the 
flrst  action,  the  parties  to  the  two  not  befaig 
the  same,  is  not  admissible,  either  as  an  ad- 
mission, or  as  evidence  of  the  fact  on  whicti 
it  is  based.— O'Riley  v.  Clampet,  (Mhin.)  65  N. 
W.  740. 

A  copy  of  letters  of  administration,  when 
duly  certified  to  be  a  correct  copy,  as  appearx 
from  the  original  on  file  in  the  county  court 
wherein  such  letters  were  granted,  is  admis- 
sible in  evidence  with  the  same  effect  as  the 
original.— Missouri  Pac  Ry.  Co.  t.  Baler,  (Neb.) 
55  N.  W.  913. 

39.  In  attachment,  it  anteared  that  aD  in- 
tervening company  which  claimed  aceoanta 
garnished  by  plaintiff  owned  defendant  com- 
pany, and  did  business  under  its  name,  and  it 
did  not  appear   when   snch  relation  ceased. 

that  It  could  not  be  said  that  intervener 
was  a  stranger  to  the  entries  in  defendant's 
books,  BO  as  to  make  the  admission  of  them 
against  it  error.— Hamilton  Buggy  Co.  t.  Iowa 
Buggy  Co.,  (Iowa,)  55  N.  W.  490. 

30.  Where  a  deed  is  insufficient  for  want  of 
a  proper  acknowledgment,  it  is  not  reversible 
error  to  receive  it  in  evidence,  where  the  deed 
is  pleaded  in  the  compliant,  aod  not  doiied  in 
the  answer,  and  defendant  acquired  the  Inter- 
est in  the  land  which  he  claimed  bef(»«  the 
deed  was  executed,  and  was  not  affected  by 
any  want  of  notice  of  the  deed,  nor  by  any  de- 
fect hi  its  acknowledgment. — ^Hewitt  v.  Mor- 
gan, (Iowa,)  55  N.  W.  478. 

SI.  A  certified  copy  of  a  deed  executed  aft- 
er the  passage  of  the  curative  act  is  not  admis- 
sible as  evidence  where  the  certificate  of  ac- 
knowledgment, purported  to  be  made  by  a  no- 
tary public,  was  not  attested  by  a  seal.— Pitts 
V.  Seavey,  aowa.)  55  N.  W.  480. 

ilS.  Since  a  defectively  acknowledged  deed 
is  good  between  the  parties,  it  is  comjietent  eri- 
dence.  in  an  action  against  a  tMiant,  to  show 
ownership  in  the  grantee. — Banbury  T.  Sherin, 
(S.  D.)  55  N.  W.  723. 

38.  An  exemplification  from  the  records  of 
the  land  office  of  a  list  of  lands  selected  by  the 
agent  of  the  state  under  a  railroad  grant  Is  not 
insufficient  because  It  includes  only  the  lands 
in  such  list  which  are  Involved  in  the  caae  at 
issue,  it  appearing  that  such  a  certi6<*ftt)on 
complies  wiu  the  practice  of  the  land  office. — 
Tillotson  T.  Webber.  (Mich.)  55  N.  W.  837. 
 Photographs. 

84.  Photographic  '  views  of  the  premises 
which  wonld  not  have  aaristed  the  jory,  wUdi 
were  taken  over  a  year  after  the  cause  of  ac- 
tion arose,  end  of  the  aecura<7  of  whidi  there 
was  no  proof,  were  properly  excluded.— Lcid- 
lein  v.  Meyer.  (Mich.)  05  N.  W.  867. 

Parol  eTidence. 

85.  Where,  In  an  action  of  trespass,  the  ti- 
tle to  real  estate  fs  directly  in  Issue,  It  cannot 
be  established  by  parol  evidence — Moe  T. 
Che-rown.  0^g^ed\^8bgle 
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36.  An  inatrnmeat  acknonrledgine  receipt 
from  P.  of  a  sum  in  cnah.  and  that  said  P.  also 
at^ees  to  pa7  H.  another  sam  for  certain  prop- 
erty described,  "this  being  a  receipt  in  full  for 
all  the  aboTe  property,"  ia  a  mere  receipt  or 
memoraodum,  and  may  be  varied  by  oral  proof 
that  the  purchaser  agreed  to  pay  the  tiack 
wares  of  the  seller's  employe  in  the  busioeBa 
sold,  said  agreement  being  omitted  from  the 
receipt  at  the  pnrchaaer's  request,  leat  a  third 
person  should  learn,  It— Barnett  T.  Pratt, 
(Neb.)  55  N.  W.  1050. 

S7.  School  bonds  were  delivered  by  the 
achoo]  board,  consisting  of  the  treasorer  and 
others,  at  a  bank  for  n^tiation  and  sale. 
The  cashier  thereapon  ddlvered  to  the  treaHur- 
«r  a  writing  as  follows:  "$1,000.  Grand  Rap- 
ida.  Dakota,  Sept.  28th.  1S83.  Received  of 
William  Haaelen,  Treas.  Prairie  School  Town- 
ship, one  thousand  dollars  In  bonds  of  Prairie 
Tp.,  La  Moure  Co.,  D.  T.,  for  placing  and  cr. 
A.  H.  Huelater,  Cashier  Bank  of  Grand  Rap- 
ids." Held,  that  such  writiug  was  both  a  re- 
ceipt and  a  contract,  and  therefore  its  terms 
conid  be  varied  and  explained  by  parol  evidence 
only  as  to  that  part  which  is  a  mere  receipt.— 
Prairie  School  Tp.  v.  Haaelen,  (N.  D.)  55  N. 
W.  938. 

8S.  Testimony  that  a  mortgagor  pointed  out 
and  told  the  mortgaj^  what  lands  were  to  be 
included  in  the  mortgage  Is  not  Hilmissible  to 
show  that  the  mortgage,  which  described  the 
land  as  all  of  block  B,  did  not  include  parts  of 
that  block.— Thompson  t.  Smith,  (Mich.)  55  N. 
W.  886. 

30-  Where  plaintiff  made  a  written  contract 
to  operate  a  roller  flouring  mill,  doing  "cuatom" 
work,  parol  evidence  of  a  conversation  in  which 
a  party  to  the  contract  snid  that  a  mill  was 
wanted  which  would  receive  the  grain,  grind 
it.  and  return  the  identical  flour  made  from  it, 
is  inadmissible,  since  it  contradicts  the  con- 
tract.—Hutchinson  V.  Cleary,  (N.  D.)  55  N.  W. 
729. 

40.  It  is  competent  to  prove  by  parol  the 
existence  of  a  sentarate  oral  agreement  as  to 
matter  in  regard  to  which  a  written  instnim«it 
is  silent,  and  which  Is  not  inconsistent  with  its 
teemn,  when  It  Is  apparent  that  the  parties  did 
□ot  intend  the  writing  to  l>e  a  complete  state- 
ment of  the  whole  transaction  between  them. — 
Phoenix  Pub.  Co.  t.  lUver^de  Clothing  Co., 
(Minn.)  55  N.  W.  012. 

41.  In  an  action  on  a  written  contract  for 
the  sale  of  loga  "boomed  and  delivered  to  tug," 
a  contemporaneous  oral  agreement  to  Inclose 
the  logs  within  a  boom,  and  fasten  the  two 
separate  ends  of  the  boom  to  the  shore,  being 
at  variance  with  the  written  agreement,  ia  in- 
admissible.—Ga«per  T.  Heimbach,  (MInnO  OS  N. 
W.  R59. 

43.  Plaintiff  contracted  in  writing  to  work 
for  defendants  for  a  stated  term,  it  being  agreed 
that,  if  defendants  continued  "in  the  manu- 
factoriog  buflinesa"  after  the  expiration  of  such 
time,  plaintiff  should  be  employed  for  a  further 
term.  Beid,  in  an  action  for  wages  for  autdi 
further  term,  the  issue  being  whether  defend- 
ants continued  in  the  manufacturing  buslnesa, 
that  the  contract  was  unambiguous,  and  parol 
evidence  was  not  admissible  to  explain  it.  — 
WUtworth  v.  Brown.  (Win.)  55  N.  W.  422. 

43^  In  an  action  to  deliver  wall  paper  at  a 
certain  price  nnder  a  written  contract,  parol 
evidence  ia  inadmlasible  to  show  that  at  the 
time  of  making  the  contract  the  parties  agreed 
that  the  wholesale  price  shonld  be  as  stated  on 
a  printed  card  then  delivered  to  the  purchaser. 
40  N.  W.  1003,  reversed.— Fnwkner  v.  Lew 
Smith  Wall  Paper  Co.,  aowa,)  55  N.  W.  20a 

Eridenoe  at  former  trial. 

44.  On  the  preliminary  Inqiilry  In  a  case, 
where  it  is  sought  to  introduce  the  testimony 
of  a  nonresident  witness,  given  on  a  former 
trial,  as  to  whether  the  witness  is  domiciled 
out  of  the  state,  or  is  likely  to  remain  out 
of  the  readi  of  the  process  of  the  court,  the 


witness*  declarations  of  Intcnllon  are  admisri- 
ble.  in  connection  with  evidence  of  the  fact 
of  his  departure  or  absence  from  the  atat&— 
King  V.  McCarthy.  (Minn.>  55  N.  W.  960. 
Competenoy,  releranoy,  and  materiality. 

45.  In  an  action  for  the  conversion  of  tim- 
ber, and  iron  doga  used  to  hold  it  together, 
which  plaintiff  claimed  had  been  stolen,  de- 
fendants admitted  purchasing  seven  pieces  of 
the  timber  from  one  G.,  but  denied  plaintiff's 
claim  as  to  the  balance.  Held,  that  it  was  not 
error  to  permit  G.  to  testify  that  he  was  paid 
$15  by  defendants  for  the  seven  pieces.-TDa- 
vidson  T.  Kolb,  (Mich.)  55  N.  W.  373. 

4ti.  In  an  action  for  u  balance  alleged  to  be 
due  on  a  contract  to  build  a  mill,  defendants 
set  up  a  breach  of  the  contract  as  a  counter- 
claim, and  alleged  that  Instead  of  turning  out 
from  50  to  70  barrels  a  day,  as  the  contract 
provided,  the  mill  only  turned  out  35  barrels 
a  day.  Held,  where  a  miller  who  had  been  in 
defendants'  employ  testified  that  he  bad  made 
a  teat  of  the  mill,  and  that  it  turned  out  60 
barrels  of  firtit-clasa  flour  In  a  day,  it  was 
proper  to  ask  him  on  cross-examination  whose 
wheat  he  was  grinding,  in  order  to  lay  a 
foundation  for  showing  that  the  flour  was  not 
first-class.— Pye  v.  Bakke,  (Minn.)  55  N.  W. 
9&i. 

47.  When  the  evidence  is  conflicting  on  the 
qneation  whether  a  certain  price  waa  oralb' 
agreed  to  be  paid  for  doing  certain  work,  evi- 
dence of  the  valne  of  the  work  ia  admissible. 
—Saunders  T.  Gallagher.  (Minn.)  65  N.  W. 
.600. 

ExamlDAtiOiii. 

Of  witness,  aee  "Witneas,"  8-17. 

Ezcepttons. 

To  faiBtnietfons,  see  "Trial."  86,  87. 

Ezoei>tlo]i8,  Bill  oft 

See  "Appeal:"  -Certiorari;'*  ''Oriminal  Law.* 

Excessive  Damages. 

See  "Damages,"  22-25^ 

EXECUTION. 

See,  also,  "Attachment;"  "Bxemptknur  **Ow- 

nisfament." 

Unlawful  sefmra  llabUity  of  <rfBcer,  see  **Sher- 
Iffs  and  Constables." 

Issuance  and  validity. 

1.  The  fact  that  the  execution  under  which 
certain  land  was  sold  was  Issued  In  an  equity 
suit  In  aid  of  an  attachment,  rather  than  in 
the  attachment  suit  itself,  will  not  defeat  the 
title  of  the  purchaser  at  snch  execution  sale, 
as  against  one  elaiming  under  a  Uen  inferior  to 
the  attachment.— Keith  r.  Losln.  (lowaj  S5  N. 
W.  952. 

Ijevy— Description  of  land. 

S.  A  description  of  land  in  an  execution 
levy  was  "the  undivided  %  of  the  following 
described  land,  to  wit:  The  S.  B.  ^  of  the  N. 
W.  and  the  S.  W.  %  of  theT<.  ET 
while  in  subsequent  proceedings  the  description 
was:  "The  undivided  V,  of  the  S.  E.  14  of 
the  N.  W.       and  the  S.  W.  M  of  the  N.  E. 

Bcld.  that  the  latter  description  meant 
the  undivided  ^  of  the  S.  W.  14  of  the  N. 
34,  as  well  as  the  undivided  ^  of  the  S.  EI. 
%  of  the  N.  W.  ^.  and  that  both  destsiptions 
were  therefore  identical,  and  could  not  mislead 
any  one.— Hoffman  t.  Boschmani  (MIcIl)  55 
n7w.  458.  V-"—/ 

Claims  by  third  persons. 

8.  In  an  action  by  a  son  to  recover  cer* 
tain  horsea  and  a  delivery  wagon  which  were 
levied  on  AS  the  property  of  his  parents,  plalo- 
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tiff  testified  tbat  he  had  been  a  partner  with 
bis  father,  forniahed  money  for  the  hmdnesa, 
and  put  the  property  Into  It,  and  that  when  he 
quit  and  went  away  he  squared  np  with  hU 
father,  and  left  the  property  in  the  busineas. 
la  additioa  be  bad  permitted  his  father  to 
mortfcaKe  the  property  an  bis  own.  BM,  that 
the  cvlduDce  was  insufficient  to  make  a  case 
for  tbe  jury.— OUon  t.  Swansea,  (Mian.)  65  N. 
w.  5y«. 

Sale. 

4.  The  right,  under  Gen.  Laws  1802,  c. 
19.  to  have,  in  certain  cases,  a  second  certifi- 
cate of  sale  on  execution  from  the  officer  mak- 
ing the  sale,  was  reserved  to  one  who  purchased 
before  its  repeal  by  Geo.  St.  liMM,  c.  121.  ji  4. 
proriiiing  that  such  repeal  should  not  afTect  nnjr 
right  accruing,  accrued,  or  established.— Olsen 
T.  Peterson,  (Slinu.)  55  N.  W.  815. 

5.  Hlven  if  two  contiguous  40-acre  parcels, 
occupied  as  one  farm,  can  be  considered  within 
How.  St.  S  6116,  which  reguires  each  lot,  tract, 
or  parcel  of  land  to  be  sold  separately  on  exe- 
cntlon  sale,  tbe  failure  to  do  su  is  a  mere 
irregularity,  which  cannot  be  questioned  in 
ejectment  for  the  premises  by  tne  purchaser 
against  the  judgment  debtor.  —  Hoffman  t. 
BuBchman,  (Mich.)  55  N.  W.  458. 

e.  Prior  to  Act  1889.  (3  How.  St.  {  6173a,) 
providing  that  all  levies  of  executions  thereto- 
fore made  should  cease  to  be  liens  at  the  ex- 
piration of  five  years  from  the  time  the  law 
took  effect,  there  was  no  limitation  on  the  ex< 
totence  of  a  lien  by  execution  levy.  How.  St. 
i  8736,  proves  that  actions  upon  Judgments 
must  be  DTonght  within  10  years  after  the  en- 
try of  judsment.  Held,  that  where  Judgment 
was  rendered  and  execution  issued  and  levy 
made  in  April,  1878,  nnd  the  land  advertised 
for  sale  in  March,  1888,  a  sale  made  in  May. 
1888.  was  valid;  it  being  immaterial  that  the 
sale  took  place  after  the  expiration  of  the  time 
within  which  salt  could  he  hronght  on  the  judg- 
ment, the  proceedings  fbr  sals  having  been 
commenced  within  anch  time.  —  Lodeman  t. 
Hlrth.  (Mich.)  66  N.  W.  448. 

Bedemption  of  realty. 

7.  Where  an  attaching  creditor,  by  seeking 
to  -defeat  the  priority  of  an  earlier  attachment, 
permits  the  statutory  period  of  redemption  from 
the  execution  sale  ander  the  eaiiier  attachment 
to  pass,  eqnity  will  not  Interfere  to  permit  re- 
demption.—Keltb  T.  Loalo',  (Iowa,)  65  N.  W. 
952. 

6.  Code,  U  3102-^1(^.  provide  that  the 
right  to  redeem  from  an  execution  sale  shall  be 
exclusively  in  the  execution  defendant  for  the 
first  six  months;  then  in  his  creditors  having 
liena  in  common  with  defendant,  and  as  be- 
tween  each  other,  for  the  next  three  months; 
and  to  defendant  exclu^vely  for  tbe  last  three 
months.  Section  3123  provideH  that  defend- 
ant's rights  to  redeem  are  transferable,  and  the 
assignee  has  the  like  power  to  redeem.  Held, 
that  where  an  execution  defendant  conveyed  his 
real  estate  by  a  deed  absolute  on  its  face,  but 
which  was  In  fact  a  mortgage,  and  the  mort- 
gagee quitclaimed  to  a  third  person,  BQCh  person 
took  no  greater  rights  than  the  mortgagee  had, 
and  had  the  right  to  redeem  aa  a  creditor  only. 
—  Robertson  v.  Moline,  Mitbnm  &  Stoddard 
Wagon  Co.,  (Iowa,)  65  N.  W.  495. 

 Who  may  queatfon  right. 

9.  A  purchaser  at  execution  sale  was  en- 
titled to  question  the  right  of  one  attempting  to 
redeem,  and  to  ask  that  an  attempted  redemp- 
tion be  set  aside  as  a  cloud  on  his  title,  where 
those  entitled  to  redeem  had  failed  to  do  so. — 
Robertson  v.  Moiine.  Milbom  &  Stoddard  Wac> 
on  Co.,  (Iowa.)  55  N.  W.  48S. 

lajtinotlon  against. 

10.  The  purchaser  of  a  homestead,  though 
not  in  possession,  may  rajoin  a  sale  thereof  on 
an  execntion  Isstwd  on  a  Jndgmoit  rendered 
-Mtainit  the  grantor  wUle  ha  owned  and  oooif 


pied  the  premises.— Smith  v.  Zimmerman,  (Wis.) 
&  N.  w:  956. 

11.  'nie  complaint  need  not  show  that  the 
premises  were  the  grantor's  homestead  at  the 
time  of  the  issuing  of  the  execution,  and  its 
levy.— Smith  v.  Zimmerman.  (Wia)  55  X.  W. 
966. 

19.  Where  administration  was  granted  by  a 
probate  court  in  Ohio  of  property  there  located, 
an  action  in  a  district  court  in  Iowa  by  an  heir 
living  in  that  state  to  require  an  accounting  of 
the  administrator  cannot  be  maintained  before 
final  settlement  and  order  of  distribution  by  tbe 
probate  court  in  Ohio. — Snyder  v.  Uochstetler, 
(lowaj  56  X.  W.  073. 

BXBOUTORS  AND  atith  i  w  ih- 
TBAIOBS. 

See,  also,  "Wills." 
Assets. 

I.  Code.  S  2402,  provides  that  an  admlnla- 
trator  may  take  the  rents  of  land  aecmlng  aft- 
er thf»  death  of  the  owner,  'if  there  be  no 

heir  or  di^visee  present  and  competent  to  take 
possesMioD."  Section  2403  provides  that  under 
tbe  order  of  the  court  the  administrator  may 
apply  the  profits  of  the  real  estate  to  the  pay- 
ment of  the  taxes  and  claims  ajninst-tbe  cm- 
tate,  in  case  tbe  perMinal  assets  are  insuSicient. 
Uvid,  where  a  mortgage  on  land  was  foreclosed 
after  the  death  of  the  owner,  that  the  admin- 
istrator cannot  maintain  an  action  asainst  the 
heirs  for  the  rents  and  profits  received  by  theni 
during  tbe  time  for  redemption,  though  there 
are  no  other  assets  to  pay  debts.- Irexter 
Hayes,  (Iowa,)  55  N.  W. 
Powers- 

S.  Code,  ft  2402,  provides  that,  "ff  there 
be  no  heir  or  devisee  present,  and  competoit 
to  take  possession  of  tbe  real  estate  left  by 
such  decedent,  the  executor  may  take  poesessioD 
of  such  real  estate,  and  demand  and  receive 
the  profits  thereof.'  Bdd,  tbat  an  adminis- 
trator had  power  to  enforce  a  lien  for  rent, 
where,  four  years  before,  there  was  no  heir 

fireacnt,  or  competent  to  take  possession  of  tlte 
and,  and  the  administrator  had  had  posses- 
sion of  and  rented  the  land  since  that  time, 
and  there  waa  nothing  to  show  tbat  he  was 
not  entitled  to  posseaslon.— DnrUm  t.  Steele, 
(Iowa,)  55  N.  W.  609. 

».  Acts  18th  Gen.  Assam,  c.  192,  provldee 
that  no  executor  of  a  will  first  admitted  to  pro- 
bate in  another  state  shall  convey  any  land 
until  three  months  after  the  recording  of  a  copy 
of  the  will  in  the  probate  record  of  the  county 
where  the  land  is  situated.  HOd  that,  though 
defendant  sold  such  land  within  less  than  three 
months  after  record  of  the  will,  (the  will  hav- 
ing been  first  probated  in  another  state.)  such 
defect  would  not  necessarily  invalidate  the  sale, 
and  that,  while  it  might  have  authorised 
the  purchaser  to  refuse  the  deed  tendered.  It 
was  a  personal  right,  wbliA  he  nds^t  w^ve 
— Dorsey  v.  Banks,  (Iowa,)  66  N.  W.  674; 

Liability  on  bond. 

4.  In  an  action  on  the  bond  of  an  admin- 
istrator de  bonis  non,  parol  evldraice  is  not  ad- 
missible that  he  received  mily  a  certain  amount; 
bat  the  judgment  of  the  court  on  the  acconnt- 
tng  by  lum,  charging  him  with  a  certain  larger 
amonnt.  Is  conclnsire. — Holdan  T.  Oonr,  (Wu.) 
65N.  ^.  065. 

Allowance  of  demands. 

5.  Where  a  claim  against  an  estate  filed 
by  the  administrator  was  allowed,  a  snbee* 
quent  vacation  of  the  allowance,  on  the  an>li- 
cation  of  one  who  knew  of  the  dme  for  hear- 
ing, but  failed  to  appear  and  oppose  the  claim, 
and  whose  only  excuse  for  not  appearing  was 
that  he  felt  confident  that  the  administrator 
wonld  administer  the  estate  honest^,  and  not 
permit  unjust  claims  to  be  apoweot  b  abas* 
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of  Ascretioii.— In  ra  Klddei'i  Estate,  (Minn.) 
66  N.  W.  788;  Kidder  t.  True,  Id. 

(V.  Where  a  claim  la  for  work  done  for 
decedant  under  a  contract,  claimant  must 


Bzperts. 

Testimonr  of,  Me  "flTidence."  ZL-^M 
FAOTOBS  AKD  BROk  WKff. 


not  oniy  ^ow  the  contract,  and  the  perform- 
ance of  the  work  in  accordance  therewith,  but 
also  that  he  has  not  beenpaid  foar  it.— SteTens  See,  also,  "Principal  and  Agent." 
T.  Witter.  (Iowa.)  55  N.  WTSSO. 


T.  Under  Code,  I  2410,  providing  that 
claims  filed  against  an  estate,  and  not  ex- 
IH-raalr  admitted  in  writing  signed  by  the  ex- 
tscntor*  with  the  apiHi>bation  of  the  court,  snail 
be  coosldered  aa  oenied,  withont  any  pleading 
in  behalf  of  the  estate,  a  note  alleged  to  have 
l>ecu  executed  by  a  decedent  is  not  admissible 
in  evidence,  in  an  action  thereon  against  her 
(•xecntor.  iu  the  sbaeiiCT'  of  evidence  to  Prqve 
the  gatuineness  of  decedent's  signature. — emitb 
V.  Eng.  aowa.)  55  N.  W.  88L 

sTServices  rendered  and  money  spent  by  a 
aon  in  taking  care  of  bis  mother  and  her  minor 
children  at  the  special  request  of  his  uncle,  on 
his  promise  to  pay  tliprefor,  constitute  a  valid 
claim  oRainst  tne  uncle's  estate,  after  his  de- 
ceane.— Orimm  t.  l^lor's  Saute,  <Mlch.)  55 
N.  W.  447. 

1».  In  a  suit  for  services,  where  the  mother 
of  dftimant  testifies  that  claimant  was  to  be 
tmM  by  decenaed  "when  he  was  done  with  the 
propOTty.  He  always  told  me  he  would,  leave 
ine  a  thousand  dollars,  too.  as  well  as  him,  — 
and  another  witness  testifies  that  deceased  siUd 
hp  would  pnv  claimant  $l,OIX>,but  the  other  tes- 
tlmonv  is  that  f-lalmant  was  to  be  well  paid  for 
hia  service*,  it  is  error  to  submit  the  question 
as  to  whether  there  was  a  distinct  contract  to 
pay  Hatmnnt  $1,000  for  his  services  reDrtered. 
-ftrimm  t.  Taylor's  Estate,  (Mich.)  55  N.  W. 
447. 

Si^g™n"d''s*SSor^^  satlon.upon^finding  a  person  ready  and  wiAin« 


Duty  to  principal. 

1.  A  real-estate  agent  must  disclose  to  hi* 
prindpal  all  the  information  he  has  concern- 
ing sales  of  the  property,  and  he  cannot 
come  a  parchaaer  for  his  own  benefit  witiiont 
the  full  knowledge  and  acqniescoice  of  hia 
^irind^.— Jansen       Williams,  (Xeb,)  65  N. 

Oommlsstona. 

ft.  Authority  to  an  agent  to  sell  land,  un- 
less otherwise  expressly  provided,  is  authority 
only  to  sell  for  cash  on  delivery  of  the  deed; 
ana  the  fact  that  the  cash  payment  would  be- 
more  than  was  coming  to  the  seller  on  the  en- 
tire transaction  Is  immaterial  as  regards  th» 
agent  suing  for  his  commission,  since  there 
was  no  agreement  that  the  commission  should' 
come  out  of  a  defored  payment.— Marble  v. 
Bang,  (Minn.)  65  N.  W.  1131. 

it.  When  a  real-estate  broker  is  employed 
to  procure  a  purchaser  for  land  be  is  entitled 
to  compcnsatfon  when  he  has  secured  n  pro- 
posed  purchaser,  ready  and  able  to  buy  on  the^ 
terms  on  which  the  said  broker  was  aathoriEerl 
to  procure  a  purchaser;  and  this  right  to  com- 
pensation will  not  be  impaired  by  the  subse- 
quent inability  or  nnwillingneas  of  the  owner 
to  consummate  a  sale  on  the  termn  prescribed. 
—Jones  V.  Stevens,  (\eb.)  55  N.  W.  251. 

4.  Where  an  agei  t  to  sell  land  is  uot  au- 
thorized to  execute  a  conveyance,  but  merely 
to  obtain  a  purchaser,  he  is  entitled  to  compen- 


447.  I       f,,  nf_*a  agent  agreed  to  pay  plaintiff  a  com- 

AllOWanoe  to  widow.  i  mission  for  Helling  M.'s  land,  aud  defendant 

11.  Under  Oode,  i  237B,  providing  tbat  the '  offered  to  exchange  his  land  therefor,  and  for 
court  shall,  if  necessary,  set  off  to  the  widow,  |  in  addition.  Plaintiff  submitted  theprop- 
nnd  children  under  15  years  of  ajfe.  of  a  deoe- .  ositlon  to  M.'s  agent,  who  accepted  it,  and  an 
dent,  suHicient  to  support  thezn  for  a  year,  the  iisrepment  for  exchange  was  executed  by  such 
amount  of  the  allowance  is  within  the  court's  aRent.  in  accordance  with  defendant's  proposl- 
discretlon;  and  where  a  widow,  with  two  chil- '  tion.  and  placed  in  plaintiff's  bands,  to  have  de- 
dren  under  the  specified  age,  has  no  means  of,  fendnnt  sign  It.  Without  disclosing  the  fact 
support  except  from  the  estate,  an  sUownnce  of  i  that  an  agreement  for  exchange  had  already 
WOW,  In  addition  to  f400  worth  of  exempt  i  been  executed  by  M..  plaintiff  told  defendant 
property,  (80  In  money,  and  clothing,  is  not  un- ,  that  the  trade  contd  1m>  made,  and  defendant 
reasonable,  where  the  estate  is  of  the  value  of  said  that  he  would  pay  no  commissions,  but 
$40,000.— In  re  Dewell's  Estate,  (Iowa,)  55  N. 


W.  11. 


EXEMPTIONS. 


'EsecutOTS  and  Ad- 


would  trade  "even,*'  if  such  a  trade  could  be 
effected,  and  executed  a  written  agreement  to 
that  effect.  The  exchange  was  duly  made  on 
the  terms  first  proposed  by  defendant,  and  the 
$1^10  paid  over  to  him.  Held,  to  snow  that 
plaintiff  was  actin;;  as  M.'s  agent,  and  that  he 
was  not  entitled  to  recover  the  $210  or  anjr 
other  commission  fn>m  defendant.- Wiliion  v» 
Webster,  (Iowa.)  55  N.  W.  571. 


See,  also,  "Homestead." 
Allowance  to  widow,  see 

niinistrator-s"  11. 
IJnbility  of  sheriff  for  unlawful  sdsnre.  see 
"SIlierifFs  and  (^onstnMca,"  1,  2.  i 
Tower  of  partner  to  waive,  see  "Partnership,  6.  \        fAIiSSI  TM  PRTOONMTTWTi 

^^fA^X^f Sor'.  rlrt.  .0  exemptio.  |  A™.  .i.bo„.  ^.rran,.  -A^t." 
under  Code  Civil  Proc.      522.         is  not  de-  what  constitutes. 

pendent  upon  the  mere  intent  with  which  the         j,  ^gtipn  f„  imprisonment,  it 

^xemphon^B^  claimed.— Kriesel  T.  Biddy,  (>eb.)  appeared  that  defendant,  a  sheriff,  received 

from  the  aheriff  of  another  county  information 


55  N.  W.  224. 

Evading  exemption  law. 

a.  Where  there  were  due  a  resident  of  Ne- 
brnska,  from  a  railroad  company  operatic  a 
rond  throneh  Iowa  and  Sebraskn.  wages, 
which,  in  Nebraska,  were  exempt  from  attach- 
ment, but  which,  nevertheless,  by  means  of  an 
assignment  of  the  claim  to  a  resident  of  Iowa, 
were  procureil,  by  the  garnishment  of  the  rail- 
road company  in  Iowa,  to  be  applied  to  the 


that  one  K.  and  a  Mrs.  N.  had  eloped,  taking 
with  them  her  five  children.  In  the  letter  was 
a  description  of  both,  and  a  photograph  of  R. 
On  receiving  a  telegram  from  defendant  that 
the  man  wanted  was  at  his  city,  iJie  sheriff 
who  »ci\t  the  letter  replied  that  be  bad  a  war- 
rant for  K.'s  arrest,  and  requested  that  he  be 
arrested:  and  defendant  arrested  plaintiff,  who 
was  not  K.,  but  a  traveling  salesman.   He  had 


pavment  of  the  claim,  the  assignor  is  liable  to ,  been  in  the  city  five  days,  and  boarded  where 
Buo'h  debtor  for  the  amount  apuropriflted.—  there  were  several  other  hoarders.  bimI  when', 
O'Connor  v.  Walter,  CNeb.)  55  N.  W.  867.        '  three  days  before,  a  woman  who  flfst  gave  her 

Digitized  by  VjOOglC 


1178 


INDEX. 


name  u  O.,  and  aftcrwarda  aa  N.,  and  wha 

had  two  diUdroi.  was  arrested  for  larceny. 
There  was  a  resemUauce  between  the  photo- 
graph and  plaintiff,  bnt  in  the  letter  R/s  age 
was  given  as  50,  while  plaintiff  was  36.  Plain- 
tiff at  DO  time  manifested  any  coneern  regard- 
ing the  woman,  and  there  waa  no  artdence  of 
any  intimacy  between  them.  Defendant  made 
no  inqairy  ae  to  plaintiff's  bn^neas,  or  as  to 
his  relations  with  the  woman.  When  arrested, 
piaintiff  exhibited  letters,  tax  receipt,  and  hia 
memorandum  book,  with  bis  name  on  it.  Sdd, 
tliat  the  jury  should  have  been  instrncted  that 
defendant  was  not  justified  in  arresting  plain- 
tiff.-Filer  v.  Smith,  (Mich.)  S5  N.  W.  890: 

Probable  cause. 

2.  Where  the  tecta  are  admitted,  probabia 
cause  la  a  question  of  law  fdr  the  ooort — 
White  T.  McQueen.  (Mich.)  65  N.  W.  S4a 

S.  Whether  the  facts  in  a  particular  case 
constitute  probable  cause,  which  justifies  an 
ofBoer  in  arresting  a  person  without  a  warrant, 
on  information  that  a  felony  has  been  com- 
mitted, and  on  euspidon  that  the  person  ar- 
rested is  the  guilty  party,  is  generally  a  ques- 
tion of  law,  for  the  court. — Filer  t.  Smith, 
(Mich.)  55  N.  W.  999. 

4.  In  an  action  for  false  imprisonment 
against  a  sheriff,  an  instrnction  is  misleading 
which  states  that  if  defendant  had  good  reason 
to,  and  In  good  faith  did.  bdleve  tut  plaintiff 
was  guilty  of  adultery,  he  was  warranted  in 
making  the  arrest  on  such  charge,  and  holding 
him  therofor,  since  a  prosecntion  for  adultery 
can  only  be  instituted  oy  the  husband  or  wife 
of  one  of  the  guilty  persons,  and  an  officer, 
whatever  his  suspicions  may  be,  has  no  right 
to  make  such  an  arrest.— Filer  t.  Smith.  (Mich.) 
56  N.  W.  999. 

Pleading  and  proof. 

5.  In  an  action  a^Inst  a  sheriff  for  false 
imprisonment,  a  defenae  that  a  felony  had  b^n 
committed,  and  that  defendant  had  reasonable 
grounds  to  iKlieve  that  plaintiff  was  guiUy, 
and  conseqnently  arrested  him,  mnst  be  qiocific- 
ftlly  pleaded,  and  cannot  be  shown  under  a 
^a^of^ot^^ilty.— White      McQueen,  (Mich.) 

6.  In  an  action  for  false  imprisonment, 
evidence  of  the  advice  of  attorneys,  giv- 
en defendant  after  the  arrest,  was  improper.— 
FUer  V.  Smith,  (Mich.)  55  N.  W.  999. 

7.  Where  the  declaration  in  an  action 
for  false  imprisonment  alleges  the  pub- 
lication in  a  newspaper  of  an  account  of  plain- 
tiff's arrest,  it  Is  error  to  exclude  the  publica- 
tion from  the  dTldence.— Filer  t.  Smith,  (Mich.) 
05  N,  W.  989. 

False  PretenBes. 

See  **DeceIt;"  "Fraudulent  Conveyancea." 

False  Bepresentations. 

See  '^DecelL" 

Fee  BfmpK 

See  "WiUs,"  6-a 

Fellow  Servant* 

See  ^Master  and  Sarant."  1^ 
Filing. 

Of  chattel  mortgage,  see  "Chattel  Mortgages," 
11-10. 

Of  pleading,  see  "Practioe  in  GivU  Oasea,"  7,  & 

Fire  Izumranoe. 

See  "Insurance." 

Fires. 

See  "Railroad  (Companies,"  33-27. 


ITZTUBB8. 

What  oonstitate. 

1-  On  the  forectosnre  of  a  mortgage  of  a 

leasehold  it  appeared  that,  when  the  mortgagnr 
commenced  the  erection  of  the  building  there- 
on, he  expected  to  obtain  a  conreyanee  of  the 
premises,  hot  only  received  a  lease  for  20  yearn, 
and  then  erected  the  building,  as  first  planned. 
The  lease  required  the  lessee  to  maintain  on  the 
premises  an  hotel  and  eating  house,  to  be  oper- 
ated in  connection  with  the  lessor's  railroad  sta- 
tion, and  provided  for  a  renewal  of  the  leaae 
on  its  termination,  or  a  disposition  of  the  build- 
ing under  certain  circumstances,  but  In  no 
event  could  the  lessee  remove  the  same  without 
the  lessor's  consent.  Bdd,  that  the  building 
was  not  a  mere  fixture,  bnt  a  part  of  the 
realty,  so  that  the  lien  thereon  of  a  mortgage 
on  the  leasehold,  taken  without  notice,  was  su- 
perior to  that  of  a  prior  cbattd  mortgage  on 
the  building  only.— Fletcher  v.  Kelly,  (Iowa,) 
55  N.  W.  4(4. 

a.  A  mortgage  on  real  estate  used  as  a 
foundry  and  machine  covers  machinezy 

which  was  placed  by  the  owner  in  a  baildiug 
erected  by  him  many  years  before  foreclosure 
of  the  mortgage,  though  some  of  the  machines 
were  not  fastened  to  the  soil,  because  they  were 
so  heavy  it  was  not  necessary;  especially  where 
the  parties  understood  that  such  property  was 
covered  by  the  mortgage.— Smith  t.  Blake, 
(Mich.)  S5  N.  W.  9T& 

Flowage. 

See  "Damages;"  "Boilroad  Companies "Snr- 
face  Water." 


FOBCHBI^  DiOFliilfiMJSJilT. 

What  oonstltntes. 

1.  On  an  Indictment  under  Code,  {  3802, 
for  compelling  a  woman  to  be  defiled  against 
her  will,  it  appeared  that  before  the  alleged 
commission  of  the  crime  P.,  one  of  defendants, 
had  been  criminally  intimate  with  the  woman, 
and  that  he  and  B.,  the  other  defendant,  ar- 
ranged that  B.  should  surprise  F.  and  the  wo- 
man in  fiagrante  delicto,  and,  under  threats 
of  exposure,  compel  the  woman  to  allow  B. 
to  have  sexual  intercourse  with  her,  and  that, 
when  surprised,  the  woman  refused  to  consent 
to  B.'s  proposal,  but  did  so  under  fear  of  B.'s 
threats  of  exposure.  Held,  that  the  evidenc*e 
was  sufficient  to  warrant  a  conviction.— State 
V.  Femald,  (Iowa.)  55  N.  W.  534. 

3.  To  constitute  a  crime  under  Code,  { 
3862.  providing  that  any  person  who  by  force 
or  duress  defiles  a  woman  shall  be  fined,  etc., 
the  woman  defiled  need  not  be  of  preriona 
chaste  character. — State  t.  Femald,  (lowaj  55 
N.  W.  534. 


FORCIBLE  ENTRY  AND  DE- 
TAINER. 

en  lies  • 

1.  Under  Code  Civil  Proc.  S  1019.  allow- 
ing the  action  to  any  person  entitled  to  pos- 
ser^Rion  as  against  another  who  has  nnlawfolly 
and  forcibly  obtained  possession,  or  whose  pos- 
session, originally  rightful  and  peaceable,  ia 
afterwards  forcibly  and  nnlawfuUr  held,  one 
whose  complete  possession  baa  beoi  «ided 
by  the  wrongful  entry  of  another  may  re- 
cover poasesston  from  him,  even  though  the 
entry  was  made  under  claim  of  a  paramount 
title,  and  surreptitiously,  by  a  breach  in  the 
fence.— Brown  v.  Fea^na,  (Neb.)  SS  V.  W. 
104& 

Instructions. 

2.  In  an  action  to  recover  possession  of 
farm  lands  and  a  dwell<nc  houne,  both  of  which 
were  allied  to  be  forcibly  deftiinod.  plnirtifTx 
request  for  an  instruction  which  d^ed  th« 
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lights  of  defendant  to  the  whole  sabject  of 

cODtroTersy  as  thou^  they  should  be  tested  by 
his  rights  to  the  possesaion  of  the  dwelling 
hoase  alone,  was  properly  refosed. — ^Wagner  t. 
Ualnes,  <Neb  )  55  N.  W.  240. 

Judgment  on  pleadings. 

a.  In  nroceedings  bs  a  landlord  gainst  his 
tmont  onder  Gen.  St  1878,  c.  84,  to  recover 
possession  of  the  premises,  judgment  on  the 
pleadings  may  be  ordered  as  in  other  cases. — 
florton  T.  Beckman,  (Minn.)  55  N.  W.  G03. 

Bestitntion  pending  appeal. 

4.  Gen.  St.  1878,  c.  84,  as  amended  by  Gen. 
Laws  1881,  Ex.  Sess.,  c.  9.  (the  forcible  &ntry 
and  unlawful  detainer  act.)  proTiding  that  in 
actions  before  a  justice  of  the  peace  to  recover 
land  held  under  a  written  lease  after  the  ex- 
piration of  the  time  specified  therein,  restitution 
of  the  premises  shall  be  made  notwithstanding 
no  appeal,  has  no  application  to  actions  orig' 
inally  brought  in  the  district  court— State 
District  Court  of  Hennepin  County,  (mnn.)  55 
N.  W.  630. 

ForeolOBare. 

Of  mortgage,  see  "Mcn^gages,"  0-13L 
Foreign. 

Corporations,  see  "Corporations,"  1&-21. 
Law.  presumptiona,  see  "Ackaowledgment,**  4. 
Recdvers,  see  "RecdTm,**  S. 

FOBGQSBT. 

InfOTmation— Sentence. 

An  information  which  charges  the  same 
person  with  forging  an  instrument  and  fraudu- 
lently uttering  the  same  instrument  charges 
but  one  crime,  and,  on  conviction,  but  one  pen- 
alty can  be  hiflicted^In  re  Walsh,  (Nehf  05 
N.  W.  1076. 

Vmaer  Jeopardy* 

See  "Criminal  Lav,**  2. 

FRATJD. 

See,  also,  "Deceit;**  "Praudnlent  Conveyances." 
As  ground  for  attachment,  see  "Attachment,"  1. 
Averment  of  facts  coniitituting,  see  "Fraudulent 

Conveyances,"  13. 
Bffect  on  statute  of  limitations,  see  'Umtta- 

tion  of  Actions,"  5-8. 
In  procuring  will,  see  *'Wil)B,"  4,  5. 
On  credit<M«,  see  "CompoeltlMi  with  Creditors." 
Beedsdim  of  contract  for,  see  "Coatmcts,"  22. 
Validity  of  judgmrat,  see  "Judgment^**  8. 

Pleading. 

1.  An  answer  setting  up  fraud  or  dec^t  as 
a  defense  to  an  notion  on  a  promissory  note 
should  show  damage  and  the  extent  thereof. — 
I'arker  v.  Jewett.  (Minn.l  55  N.  W.  56. 
Evidence — Snfflcienr^y. 

2.  Evidence,  in  an  action  on  a  check,  that 
it  was  given  in  payment  for  hogs;   that  the ' 
seller  warranted  them  to  be  sound;  that  about , 
the  time  the  sale  was  made,  there  were  some , 
dead  hogs  in  the  yard  where  those  sold  were  i 
kept;  and  that  most  of  the  hogs  sold  died  with- 1 
in  three  weeks  from  the  time  they  were  deliv- 
ered.— without  any  evidence  as  to  the  nature  of 
the  disease  of  which  the  hogs  died,  or  that  the ' 
Ki-Iler  knew  that  the}'  were  uLtviisiHl.  is  inauth- 
rient  to  show  fraud.— Shaw  t.  Jacobs,  Clowa,) 
55  N.  W.  333. 

FBAUDS.  STATUTE  OF. 
Snffioienoy  of  memorandum. 

1.  An  agent  of  a  wholesale  house  obtalnrd 
from  a  retail  tnetchant  an  order  for  goods.  The 


order  was  fcnwarded  hr  tiie  Agent  to  his  house 
with  a  request  to  noti&  the  merchant  at  once 
if  the  order  was  accepted.  The  acceptance  there- 
of with  some  modmcations  was  telegraphed, 
and,  on  the  date  of  its  receipt  the  merchant 
wrote,  ttc<»pting  the  modifications.  Hdd,  that 
the  order,  telegram,  and  letters,  taken  togeth», 
constituted  a  contract  for  the  sale  of  goods,  and 
were  a  suffident  memorandum  thereof  to  satis- 
fy the  statute  of  frauda.— Olson  v.  Siarplesa, 
(Minn.)  GS  N.  W.  126. 

Promise  to  answer  for  debt  of  anotber. 

2.  Defendant's  contract  for  the  erection 
of  an  opera  house  provided  that.  If  the  con- 
tractors failed  to  furnish  material,  defendant 
could  supply  the  material,  and  deduct  the  cost 
from  the  price.  Plaintiffa,  after  furnishing 
certain  material  on  the  contractors'  credit,  re- 
fused to  furnish  more,  and  an  arrangement 
was  made  whereby,  on  tlie  contractors'  writ- 
ten order  to  defendant,  the  architect  was  to 
make  the  eHtimate»  and  payments  directly  to 
plaintiffs.  Held,  that  the  agreement  was  not 
within  the  statute  of  frauds,  as  it  was  not  a 

?iromise  to  pny  plaintiffs'  debt,  but  to  benefit  de- 
endant  by  the  immediate  acquisition  of  mate- 
rinU  for  the  >»iiMing.  Calkins  v.  Chandler.  86 
Mich.  324,  fono wed.— Bice  v.  Marquette  Opera- 
House  Bldg.  Co..  (Mich.)  55  N.  W.  382. 

Agreements  relat  ng  to  land. 

8.  A  parol  contract  provided  that  plaintiff 
Bhonlil  enter  appearance  to  a  foreclosure  suit 
pending,  and  waiving  the  nine-months  stay  of 
sale  allowed  him  by  law.  in  consideration  of 
which  defendant  shonld  bid  in  satd  premises 
at  the  amount  of  the  decree.  Interest,  and 
costs,  resell  at  private  sale,  and  pay  plaintiff 
the  amount  realized  in  excess  of  tne  bid.  Held 
a  valid  contract,  and  not  within  Comp.  St  c. 
32,  S  8.  as  creating,  granting,  assigning,  sur- 
rendering, or  declarir^T  nn  estate,  interest, 
trust,  or  power  tu  land.— Jnnes  Nat.  Bank  t. 
Price,  Web.)  55  N.  W.  1045. 

4.  Where  a  conveyance  of  land  Is  made  to 

ftut  it  beyond  the  reach  of  the  grantor's  cred- 
tors,  a  secret  trust  and  agreement  resting  in 
parol,  to  reconv^,  fs  void  under  the  statute  ni 
fruiids.— Pierson  r.  Conl^,  (Mich.)  55  N.  W. 
887. 

5.  To  take  the  case  of  a  parol  contract 
for  the  sale  of  land  out  of  the  statute,  on  the 
ground  of  the  possession  of  the  vendee,  such 
possession  must  be  with  the  consent,  express  or 
implied,  of  the  vendor,  and  In  pursuance  of  the 
contract.  —  Pawiak  v.  Uranowski,  (>rinn.)  66 
N.  W.  831. 

6.  A  partnership  may  be  formed  by  parol 
fbr  the  purpose  of  buyin?,  improving,  and  sell- 
ing a  partiouliir  piece  of  real  estate.— Fountidn 
T.  Menard,  (Minn.)  55  N.  W.  601. 

FHATTDUIiENT  CONVEY- 
ANOES. 

See,  also,  "Asdgnment  for  Benefit  of  Oedit- 
ors;"  "Chattel  Mortgages,"  2-6. 

Action  by  assignee  to  set  atride,  see  "Assign- 
ment for  Benefit  of  Creditors,"  S,  0. 

Statute  of  limitationa,  see  "limitation  ot  Ac- 
tion," 5-8. 

To  defeat  collection  ot  taxes,  see  'Taxation,"  9. 

What  constitute. 

1.  The  presnmptioD  of  fraud  In  a  mortgage 
of  stock  in  trade  by  a  son  to  his  mother  with- 
out chnnpe  of  possesnion  is  so  far  overcome 
as  to  Hupport  a  verdict,  when  the  mother 
proves  the  advancement  of  the  sum  named; 
that  it  was  understood  that  she  shonld  be  se- 
cured by  mortgage:  that  she  asked  for  it  sev- 
eral times  before  she  got  it:  that  she  knew 
nothing  about  her  son's  other  creditors,  but 
wanted  to  be  secured;  and  that  she  would 
not  have  lieen  so  particular  about  a  small  sum. 
— Honok  V.  Heinzmsn.  (N>h.»  .'m  N.  W.  \OtV*. 

2.  Plaintiffs  husband,  after  consulting  with 
defendant  with  reference  to  invcstlns  In  a  opifr 
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pamr  with  which  defendant  wu  eonneetcd, 
nsade  an  agreement  for  stock  therein  to  the 
amoant  of  *1,C00.  miereafter.  to  enable  the 
husband  to  make  «  further  parchase,  defend- 
ant indorsed  hie  note  for  S,fiOO,  the  money 
from  which,  witii  the  $1,S00,  entitled  him  to 
lOiD  shares,  whidi  he  aneed  to  depoilt  with  de- 
fendant to  secure  him  for  Ui  indorsement.  At 
the  hnsband'a  request  onlr  1  ihare  was  is- 
Hned  in  his  name  and  99  in  his  wife's  name. 
The  stock  was  then  handed  to  defendant  In  an 
euTelope.  The  husband  afterwards  obtained 
it,  on  an  agreement  that  he  would  bring  It 
back,  or  the  proceeds  of  a  trade  which  he  pro- 
posed to  make  with  it  He  obtained  In  ex- 
change certain  land,  which  was  deeded  to 
plaintiff,  and  $3,500  in  notes.  He  returned  the 
envelope  to  defendant,  who  supposed  that  it 
contained  the  shares  or  their  proceeds.  He 
afterwards  asaln  obtained  the  enTelope  on  a 
like  promise,  bnt  never  returned  It.  He  had  no 
property  except  the  stock  and  the  proceeds 
thereof.  There  was  nothing  to  show  that  the 
jl,500  was  furnished  by  plaintiff.  Held  that, 
defendant  having  been  obliged  to  pay  the 
S3,Q00jplatntiff  could  not  hold  the  land  against 
him.— van  Hoesen  v.  Teachout,  (Iowa,)  o5  N. 
W.  486. 

8.  By  agreement  between  L.  and  M,,  cer- 
tain money  in  their  hniida,  as  trustees,  was 
loaned  to  the  former,  for  which  he  executed 
his  note  to  M.,  as  trustee,  and  agreed  to  give 
security.  Soon  thereafter,  M.  died,  and  L., 
who  was  Insolvent,  on  demand  of  some  of  the 
benefieiaries  of  the  trust,  executed  a  trust  deed 
to  plaintiff  to  secure  the  note,  which  had 
previously  been  delivered  to  the  latter.  Held, 
that  such  deed  was  not  given  by  L.  to  secure 
a  debt  due  to  himself,  out  to  secure  a  debt 
due  from  him  to  the  beneficiaries  of  the  fund 
which  he  had  converted,  and  was  valid  agninst 
his  personal  junior  Judgment  creditors.— Wolfe 
T.  Jaffray.  (Iowa,)  W  N.  W.  91. 

4.  O.,  being  largely  Indebted  to  varlons 
parties,  conveyed  all  of  her  proporty  to  one  It., 
with  a  secret  agreement  that  R.  shotild  sell 
the  lots,  retain  the  amount  owing  him  by  C, 
and  return  the  surplus  to  C,  or  such  person 
as  she  might  name.  Held,  that  the  convey- 
ance was  fraudulent  as  to  the  other  creditors 
of  C— Gillespie  T.  Cooper,  (Neb.)  65  N.  W. 

5.  Defendant,  having  obtained  from  his 
father-in-law  $800  to  aid  in  tht>  purchase  of 
land,  gave  a  bond  to  the  latter,  conditioned  for 
bis  support  during  life,  and  a  mortgage  on  the 
land  to  secure  a  note  for  $800,  pnynble  on 
breach  of  the  bond.  Later  the  father-in-law 
certified  on  the  margin  of  the  record  that  the 
mortKRge  was  fully  paid,  but  he  did  not  give  up 
the  bond  and  mortgage,  nor  was  the  $SOf>  in 
fi^ct  returned.  The  father-in-law  was  an  igno- 
rant man,  unable  to  speak  Kuglish.  and  it  ap- 
peared that  he  intended,  not  to  discharge  the 
debt  or  agreement  for  support,  but  merely  to 
facilitate  the  sale  by  defendant  of  jiart  of  the 
land  to  avoid  forecioanre.  All  but  two  acres 
of  the  land  was  sold,  and  this  two  acres  de- 
fendant conveyed  to  the  father-in-law.  Held. 
that  tliere  was  a  sufficient  consideration  as 
against  creditors  for  the  conveyance  by  defend- 
ant to  his  father-in-law. — Ramash  t.  Scheuer, 
(Wis.)  55  N.  W.  700. 

0.  In  an  action  by  a  aredltor  of  a  deceased 
Insolvent  whose  claim  had  nearly  all  been  con- 
tracted since  1882,  to  subject  the  estate  of  the 
insolvent's  mother  to  the  payment  of  the  residue 
of  the  claim  after  dc-ducting  the  pro  rata  share 
which  the  creditor  had  received  from  the  in- 
solvent's estate,  there  was  evidence  that  in 
1SU2  the  insolvent,  who  was  then  worth  at  lease 
$5,000.  erected  a  house  and  made  improve- 
ments on  the  land  of  his  mother,  which  cost 
to  exceed  $2,000,  and  continued  to  assist  her 
in  a  limited  degree  until  18K6,  when  he  died. 
Held,  that  the  evidence  failed  to  show  that  de- 
ceased was  iDsoIvent  when  he  assisted  his 
nothcs.  ae  that  assisting  her  caused  his  In- 


solvNier.-^cAns(m  t.  Johnson,  (Neb.)  56  N. 
W.  21?: 

7.  In  a  salt  to  reach  land,  the  title  t» 
which  was  in  the  wife  of  the  judgment  dehtor, 
and  a  stock  of  goods  and  btisiness  carried  on  in 
the  name  of  his  sons,  it  appeared  that  when 
the  debtor  became  Indebted  to  plaintiff  he  waa 
dt^ng  business  In  his  own  name:  that  he  bad 
borrowed  money  of  his  wife,  giving  his  note 
therefor;  that  she  obtained  Judgment  on  the 
note,  and  on  a  sale  of  the  debtor's  goods  on 
execution  on  this,  and  judgments  obtained  by 
other  creditors,  the  wife  and  two  other  cred- 
itors purchased  sufficient  of  the  goods  to  sat- 
isfy meir  joint  claims;  that  the  wife  then  pur> 
chased  his  share  of  the  goods  of  one  of  the 
creditors,  giving  her  note  therefor,  and  by 
agreement  with  the  other  creditor  they  con- 
tinned  the  business,  employing  the  debtw  as 
a  clerk;  that  after  such  creditor  had  been  paid 
all  his  daim,  except  ^500,  the  wife  purchased 
his  intorest,  and  continued  the  basiness  in  her 
name,  employing  the  debtor  as  manager,  at 
an  agreed  ulaiy;  that  the  wife  paid  her 
indebtedness  to  the  two  creditors,  and  aft- 
erwards sold  the  business  to  her  sons  for  a 
vaiaable  consideration;  that  the  real  estate 
which  was  in  the  wife's  name  was  her  home, 
and  was  heavily  mortgaged.  Held,  that  plain- 
tiff could  not  recover,  as  there  was  no  fraud 
shown  in  any  of  the  transaetlona. — Mayers  t. 
Kaiser,  (Wis.)  65  N.  W.  688. 

What  constitute— ConveysaeeB  between 
husband  and  wife. 

8.  A  wife  let  her  husband  have  money  re- 
ceived from  her  father's  estate  withont  promise 
to  repay,  or  any  note  or  other  writing.  The 
husband  used  the  money  as  he  saw  fit,  finally 
buying  a  piece  of  land,  which  he  took  In  his 
own  name.  This  land  was  retained  by  him 
until  the  insolvency  of  a  firm  in  which  he  was 
interested,  and  then  conveyed  to  the  wife. 
Held,  that  tlie  wife  was  not  entitled  thereto  as 
against  persona  who  had  given  the  firm  credit 
believing  that  the  land  was  that  of  the  hus- 
band, and  who  wwe  unable  to  find  othw  nrop- 
erty  of  the  firm  or  partners. — Porter  v.  Gtoble, 
(Iowa,)  55  N.  W.  530. 

9.  A  wife  intrusted  her  separate  property 
to  her  husband  to  invest  and  manage  In  Ids 
own  name,  he  to  transfer  it  to  her  when  she  so 
desired.  While  It  so  stood  in  his  name,  he  en- 
tered into  business,  and  bought  merchandltie  of 
persons  who  knew  from  the  re<K)rds  that  It 
was  In  his  name,  and  who  relied  on  his  ap- 
parent ownership  in  giving  him  credit.  It  was 
conveved  br  the  hii»nand  to  the  wife  while  he 
was  still  solvent.  Held,  that  it  not  having  be<^ 
put  in  the  husbnnd's  name  for  the  purpose  of 
giving  him  credit,  and  no  representations  that 
it  was  his  having  been  made,  and  the  wtf«>  not 
having  known  that  croilit  was  given  him  on 
the  faith  of  such  apparent  title,  she  was  not 
estopped  to  claim  it  as  her  own. — Marston  t. 
Dresen,  (Wis.)  55  N.  W.  txtti. 

10.  C,  being  largely  indebted  to  various 
parties,  conveyed  nil  her  property — four  city 
lots— to  one  R.,  with  a  secret  agreement  be- 
tween them  that  R.  should  sell  the  lota,  and  re- 
tain the  amount  of  the  debt  owing  him  by  C, 
and  return  the  surplus  to  C,  or  such  person  as 
she  cnlght  designate.  Two  of  the  lots  were 
sold.  K.'a  debt  paid,  and  at  O.'s  request  the  re- 
maining two  tots  were  conveyed  to  her  hus- 
band, withont  consideration.  HM,  that  thn 
conveyance  by  R.  to  G.*a  hnsband  was  frandn- 
lent  as  to  the  creditors  of  O.— OUleMe  t.  Goo^ 
er,  (Neb.)  65  N.  W.  802. 

Action  to  set  aside. 

11.  In  trover  by  the  assignee  of  a  mortgage 
on  a  stock  of  goods,  It  appeared  that  plaintifTs 
assignor  bought  the  goods  from  an  insolvent 
dehtor,  paying  him  cash,  and  giving  him  notes 
for  the  balance  of  the  price,  one  of  which  was 
to  be  delivered  at  a  stated  time.  If  there  had 
then  been  no  litigation  about  the  property. 
Thereupon  the  assignor  resold  the  stock  «C 
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sooda  to  tbe  debtor,  bdng  gtren  tile  mortgage 
□Oder  which  plaintiff  claimed,  and  being  al- 
lowed to  retain  certain  articles  of  propertr. 
Bdd.  that  defendant,  to  whom  the  debtor  sub- 
aeqnentlr  made  an  aasignment  for  the  benefit 
cf  erediton.  and  who  took  no  title  because  of 
his  failare  to  glre  bond,  coold  not  inalBt  that 
the  transfer  was  In  fraud  of  creditors,  the  lat- 
ter not  complaining.— Abbott  T.  Chaffee,  (Hieb.) 
55  N.  W.  833. 

la.  A  junior  mortgagee  of  chattels,  who 
agrees  with  the  senior  mortgagee,  and  the  mort- 
gagor that  the  goods  mortgaged  may  be  sold 
and  the  proceeds  applied  to  the  payment  of  the 
mortga;^  in  the  order  of  their  nriority,  can- 
not, after  such  sale  and  appropriation  of  the 
proceeds,  maintain  an  action  to  avoid  the  senior 
mortgage  for  fraud  in  its  inception,  without 
proof  that  the  facts  constttating  the  fraud 
were  discovered  after  the  agreement  and  sale. 
— Kockford  Watch  Co.  t.  Manifold.  (Neb.)  65 
H.  W.  23B. 

Pleading. 

18.  In  an  action  to  avoid  a  conveyance  or 
mortgage  for  fraud,  the  facts  constituting  the 
fraud  must  be  specifically  pleaded;  a  general 
allegation  of  fraud  is  insufficient.  —  Rockford 
Watch  Co.  V.  Manifold,  (Neb.)  55  N.  W.  236. 

Sridenoe. 

14.  After  intervener,  who  claimed  the  ac- 
«oontB  garnished  by  plaintiff,  had  Introduced  in 
evidence  that  part  of  defendant  (wrporation's 
minnte  book  showing  the  action  of  defendant's 
board  of  directors  ordering  the  asBignment  of 
accounts  to  intervener,  ptnintiff,  on  cross-exam- 
ination, read  the  remainder  of  the  minutes  of 
the  meeting  of  defendant,  relating  to  the  as- 
flignment  of  notes  and  accounts  to  other  credit- 
ors, and  to  the  fixing  and  payment  of  the  sal- 
aries  of  defendant's  officers.  Held  that,  though 
it  was  not  admissible  under  Code,  8  3050,  as  re- 
lating to  the  same  subject,  it  was  proper,  in 
connection  with  othei-  evidence,  as  tending  to 
show  fraud  in  the  diq^tion  of  defendant's 
property.— Hamilton  Buggy  Co.  v.  Iowa  Buggy 
■Co.,  (Iowa.)  55  N.  W.  41)0. 

Ih-  \Vhere  fraud  was  claimed  in  the  assign- 
ment of  claims  by  defendant  to  Intervener,  it 
WAS  proper  to  show  that  the  snme  pei-sons  were 
-officers  in  both  companies. — Hamilton  Buggy 
0>.  V.  Iowa  Baggy  Co.,  (Iowa.)  65  N.  W.  496. 

^faoiency  of  evidence. 

IH.  On  attachment  proceedings,  where  the 
question  was  whether  a  conveyance  of  land  to , 
-defendant's  brother  was  made  in  fraud  of  ered- ' 
itors,  a  number  of  witnesses  filed  affidavits  | 
that  defendant  had  told  them  that  there  was , 
no  consideration  for   the  conveyance  to  his 
brother,  hnt  that  he  bail  placed  the  property 
in.  his  bands  so  that  cre<lltor8  conid  not  reach 
it.   An  affidavit  by  defendant's  brother  allp^ed 
that  the  consideration  for  the  land  was  a  credit 
■on  a  note  given  by  defendant  for  money  bor- 
rowed, but  the  affidavit  was  unsatisfactory, 
and  did  not  allege  the  amount  of  money  he 
loaned  defendant.    Held,   that  an  order  dis- 
charging the  attachment  was  against  the  weight 
of  the  eridencc^ones  v.  Bivin,  (Neb.)  55  N. 
\V.  248. 

17.  Iti  a  suit  under  Sanb.  &  B.  St.  1  3020, 
in  the  nature  of  a  creditors'  suit  to  enforce  a 
jndgment,  one  of  the  issues  was  whether  cer- 
tain asrignments  by  the  jndgment  debtor  of 
notes  and  morteages  were  valid.  The  sRsfirn- 
merts  bore  date  prior  to  the  commencement 
.of  the  action,  but  were  brounht  to  the  register 
of  deeds  to  be  recorded  six  months  aft«  the  al- 
leged asHiRnment,  and  after  the  action  had  been 
commenced.  Several  witnesses  familiar  with 
handwriting  testified  that  when  the  assign- 
ments were  presented  for  registry  they  looked 
as  If  they  had  been  recently  written.  It  did 
not  appear  that  the  pretended  assignee  madp 
any  in<|iiiry  of  the  mortgairors.  or  at  least  of 
two  nf  them,  ai  to  the  validity  of  the  mortgafn>8 
and  the  value  of  the  property,  and  his  sub- 
aeqoent  itatements  and  actions  did  nut  aeem 


like  those  of  a  bona  flde  pnrdiaser,  bnt  rather 
in  the  interest  of  his  assignor.  Held,  that  the 
aMiUcnmeiita  were  fraodnloit^Bracff  t.  0«r- 
nor,  (Wla.)  S6  N.  W,  «19. 

Frightening  Hones.' 

See  "Negligence,"  4-6. 

FiiTolovs  PloacUng; 

See  ^Tleadins,'*  & 

Asaignment  of  mortgage  for  gambling 

debt. 

The  fact  that  the  consideration  tar  the 
assignment  of  a  mortgage  was  a  gaming  debt 
owed  the  assignee  by  me  assignor  is  no  defense 
to  an  action  by  the  assignee  against  the  mort- 
gagor fOr  the  foreeloaare  of  the  mwtgagew — 
Beed  T.  Bond.  (MIcfa.)  65  N.  W.  61A. 

GASNISHMENT. 

See,  also.  "AttachmMit;"  "Exemptions;"  "Exe- 
cution;" "Election  of  Remedies." 
Evading  nemptioD  law,  see  "Kzemptlone,"  2. 
Objections  waived,  see  "Appearance,"  2. 

Persons  subject  to. 

1.  A  railway  company,  after  transporting 
property  to  its  destination,  and  while  holding 
the  same  as  a  warehouseman,  is  liable  to  gar- 
nishment in  respect  to  soch  property.— Cooley 
V.  Minnesota  Transfer  By.  Co.,  C^iun.)  55  N. 
W.  141. 

Si.  Where  the  trustee  and  the  beneficiaries 
under  a  deed  of  truat  made  by  defendant  have 
filed  piKAdines  in  which  theyuuile  in  demandins 
judgment  for  plaintiff  for  whatever  amount 
may  be  found  due  defendant  from  the  gar- 
nishee, the  garnishee  cannot  defend  on  the 
fTrotmd  that  no  is  bound  to  nay  his  debt  to  the 
trustee.— Des  Moines  Sav.  Bank  v.  Colfax  Ho- 
tel Co..  aowa,)  55  N.  W.  6T. 
Of  pledged  property 

'd  An  existing  creditor  of  the  pledgors  of 
certain  property,  by  a  subsequent  Ramishment 
of  the  same,  does  not  acanire  a  right  thereto 
superior  to  that  of  the  pleasee.— Cooler  v.  Min- 
nesota Transfer  Ry.  Co.,  (Minn.)  OB  14.  W.  141. 

Procedure. 

4.  Whov  the  money  or  property  In  die 
hands  of  a  garnishee  1»  claimed  by  a  person 
not  a  party  to  the  action,  the  mode  of  proce- 
dure is  governed  by  Gen.  St.  18T8,  c.  66,  | 
1T4,  and  not  by  section  175,  which  baa  refer- 
ence only  to  cases  where  the  garnishee  does 
not  answer  truthfully,  or  where  he  himself 
claims  title  to  the  money  or  property  by  convey- 
ance that  is  void  as  to  the  creditors  of  defend- 
ant; and  consequently  the  supplemental  com- 
plaint provided  for  is  one  atralnst  the  garnishee 
only  in  order  to  charge  blm.— Smitll  v.  Bar- 
clay, (Minn.)  55  N.  "W.  827. 

Claims  by  third  persons. 

6.  Under  a  nmple  Isaae  of  ownership  plain- 
tiff may  prove  any  facts  tending  to  Impeach 
the  validity,  as  to  blm  as  creditor,  of  any 
transfer  of  the  property  from  defendant  to 
claimant;  and  it  is  not  necessary  In  such  a 
case  for  plaintiff.  In  his  answer  to  claim- 
ant's complaint,  to  allege,  what  has  been 
already  alleged  or  appears  in  the  action,  that 
he  is  a  cre<litor  of  defendant,  and  has  attached 
the  property  by  Knmishment.— Smith  v.  Bar^ 
clay,  (^finn.)  55  N.  W.  827. 

A.  The  affirmative  in  malatalnlng  his  right 
to  the  property  is  on  the  claimant,  who  must 
serve  the  first  pleading  in  the  natnre  of  a  com- 
plaint, setting  up  his  claim,  to  which  the  plain- 
tiff may  auMwer.— Smith  v.  Barclay,  (Minn.) 
66  N.  W.  8^7. 
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Of  linn,  right  of  svrrlTlnc  partners,  ho  *Tiut> 
undHEp."  U,  16. 

Gf&AKD  JUBT. 

SnmiDoning  and  impaneUng. 

1-  On  a  motion  to  qnaih  an  Indictment 

because  of  Irregularity  in  drawing  the  jury 
returuine  the  same,  it  appeared  that  the  ballotB, 
written  oy  the  auditor,  contalniag  the  names 
of  jurors,  were  placed  in  a  box;  that  the  sheriff 
would  draw  a  name  from  the  box.  and  he  or 
the  auditor  wonld  state  from  what  township 
the  t>eraon  drawn  was,  and  if  one  had  already 
been  drawn  from  that  township  the  ballot 
would  be  laid  aside;  if  not,  the  name  would 
be  written  by  the  auditor  in  the  jury  book, 
and  by  the  clwlc  in  the  Tenire.  The  clerk  te»* 
tifled  that  the  auditor  or  sheriff  looked  at  th« 
poll  book  showing  the  township  from  which  the 
several  names  were  drawn.  Hrid,  that  the 
drawing  was  a  substantial  compliance  with 
Code,  S  24U,  providing  tliat  the  auditor  shall 
write  out  the  names  on  the  jury  list,  which 
have  not  been  previously  drawn  as  jnrors  dur- 
ing the  year,  on  separate  ballots,  and  the  clerk 
of  the  district  court  and  the  sheriff,  "having 
compared  said  ballots  with  the  list,  and  cor- 
rected them,  if  necetasary,  shall  place  the  bal- 
lots in  a  box  provided  for  that  purpos*." — State 
V.  De  Bord.  (Iowa.)  55  N.  W.  TO. 

a.  Code,  I  4250,  providfv  that  if,  from  any 
cause,  the  numl>er  of  the  panel  be  reduced  to 
a  less  number  than  required,  the  court  may  or- 
der the  sheriff  to  summon  a  sufficient  Dumber 
of  qualified  persons  to  complete  the  panel.  Bdd, 
that  where  the  grand  Jury  returned  a  defective 
indictment,  and  was  still  in  session  when  de- 
fendant was  put  on  trial,  it  was  proper  to  bring 
in  the  pranu  jury  to  find  a  new  mdictment, 
and,  each  member  of  the  pane)  that  returned 
the  Indictment  being  excused  on  defendant's 
challenge  because  of  having  formed  an  opinion, 
to  snmmoQ  other  persons  to  complete  the  panel. 
—State  T.  Smith,  (Iowa,)  55  N.  ISS. 

atTAEANTY. 

See,  also,  "Principal  and  Surety." 

Promise  to  answer  for  debt  of  another,  see 

"Frauds,  Statute  of,"  2. 
Right  of  guarantor  to  Hen.  see  'Xtens." 

Construction  of  agreemeDt. 

].  Under  an  agreement  to  guaranty  the 
payment  of  a  draft  for,  a  certain  sum,  a  person 
will  not  be  re(]uired  to  guarauty  the  payment 
of  a  draft  for  an  amount  equal  to  such  sum  and 
the  interest  thoreon  up  to  the  date  the  draft  is 
payable. — Tans^  v.  Peterson.  (Iowa,)  65  N. 
W.  677. 

i  Defendant  sold  plaintiffs  a  stock  of 
goods  and  certain  notes  and  accounts,  giving 
a  guaranty  that  a  certain  amount  should  be 
realized  thereon,  which  was  less  than  the  face 
of  the  accounts,  the  contract  providing  that 

ftlaintiffs  should  "use  due  diligence  in  their  col- 
ectioDs."  Heid,  that  the  contract  was  a  guar- 
anty  of  each  individual  account,  requiring  re- 
sort to  legal  process  to  collect  each  before  re- 
course on  the  guarantor,  and  that  no  showing 
of  diligence  was  suflScient  which  did  not  Inclade 
proof  that  the  accounts  had  been  pnt  in  jud^ 
ment,  snd  exocution  taken  ont,  and  retnrnen 
nnsatisfied.— CUrk  t.  Kellogg,  (Mich.)  65  N. 
W.  607. 

Belease  of  guarantors. 

8.  The  holder  of  a  matured  note  stated. 
In  reply  to  Inquiries  made  by  a  guarantor,  that 
tbs  maker  had  "taken  care  of"  the  note.  Held, 
that  the  guarantor  had  a  right  to  rely  on  such 
statement,  and  was  released  where  the  holder 
did  not  endeavor  to  enforce  the  note  against 
the  maker,  though  he  was  solvent  for  severnl 
yearn  afterwards,  and  made  no  claim  against 


the  goarantor  nntfl  the  maker  had  become 
Insolvent.— Yale  t.  Watson,  (Minn.)  65  N.  W. 
957. 

4.  Tba  fact  that,  after  thn  ezi^ratlon  of 
the  term  for  a  bailment,  the  bailors  consent  to 
the  retention  of  the  property  by  the  bailees, 
exonerates  the  gnarontor  of  the  bailees  from 
liability  for  failure  to  return  it— Cndilnc  t. 
Cable.  (Minn.)  55  N.  W.  73& 
Action  on— Pleading. 

6.  An  averment  in  the  declaration  'Ji  an 
action  on  a  guaranty  that  idaintiff  lud  nsed 
due  diligence  was  an  avermmt  that  he  had 

Enrsaed  the  course  which  the  faiw  Imposed  on 
Im  to  charge  the  guarantor,  and  he  could 
not  show  that  defendant  had  by  any  subse- 
quent agreement  waived  this  diligence  without 
coantiuff  on  such  waiver  in  his  declaration. — 
Clark  T.  Kellogg,  (Mich.)  65  N.  W.  667. 

Qir  ABDIAK  AND  WABB. 

See,  also,  "Paratt  and  Child." 
Appointment  of  guardian— Approval  of 
bond. 

1.  Under  Sanb.  &  B.  St  fi|  3966,  4013,  pro- 
viding that,  before  appointing  any  person  guard- 
ian of  a  minor,  the  court  shall  require  him  to 
give  a  bond,  which  shall  not  be  deemed  suffi- 
cient unless  it  shall  have  been  examined  and 
approved  by  the  judge,  and  his  approval  in- 
dorsed thereon  in  writing,  parol  evidence  is 
Qot  adraiaaibie  that  the  judge  orally  appointed 
a  guardian,  and  approved  his  bond,  prior  to  thv 
time  the  records  show  such  spuointment  and 
a^roval.— Holden  t.  Cmry,  (Wis.)  65  N.  W. 

Agreements  before  appointment. 

3.  The  agreement  of  a  person,  before  bdng' 
appointed  guardian  of  an  infant,  to  take  an  or- 
der of  an  administrator  in  payment  of  the  in- 
fant's claim,  does  not  bind  the  infant,  or  pre- 
vent an  action  on  the  adminixtrntor's  bond  for 
the  amount  of  the  claim.— Holden  t.  Curry, 
(Wis.)  55  N.  W.  966. 

HABEAS  COBFUS. 

Hearing  and  determination. 

1.  Notwithstanding  G«n.  St.  1878,  c  80. 
{  22.  providing  that  p««on8  committed  by  vir- 
tue ot  a  final  judgment  of  a  competent  tribunal 
of  civil  or  criminal  jurisdiction,  or  by  virtue- 
of  an  execution  issued  thereon,  are  not  entitled 
to  prosecute  a  writ  of  habeas  corpus,  the  juris- 
diction of  the  tribunal  whose  judgment  is  in- 
volved over  the  person  detained  and  the  subject- 
matter  may  be  inquired  into  at  all  times 
ou  habeas  corpus,  but  the  writ  cannot  have  th(^ 
force  of  ii  writ  of  error  or  certiorari  or  aupcfll. 
nor  is  it  designed  as  a  substitute  for  either. — 
State  V.  Kinmore.  (Minn.)  65  X.  W.  830. 
Disoharge  for  defect  in  oomm'tmeat. 

2.  Under  How.  St  I  8694,  snbd.  1,  one 
committed  on  failure  to  comply  with  an  order 
to  give  security  to  keep  the  peace,  and  dis- 
charged on  habeas  corpus  for  a  derect  in  the 
commitment,  may  be  subsequently  arrested  and 
imprisoned  on  a  second  commitment,  in  due 
form,  issued  on  said  order.— In  re  Reinheimer, 
(Mich.)  66  N.  W.  460. 

Harmless  Error. 
See  "Appeal,**  70-84;  **Orimlnal  Law;**  "Triai." 

HAWKEBS  AND  FEDBUSBS. 

Who  is  peddler. 

Under  a  city  ordinance  which  provides 
that  any  person  who  shall  sell,  or  offer  for  sole, 
barter,  or  exchange,  any  goods  or  other  articlee 
of  value,  in  any  street  or  alley  or  other  public 
place,  or  in  wagons  or  other  vehicles,  or  at 
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prfnto  or  pabUc  honsM.  dian  be  deemed  a 
peddler,  a  peraon  who  deliTers  goods  preriotulr 
aolA  hr  aoother  ii  not  a  peddler.— of  Stnarc 
T.  Oonningfaaic,  (Iowa.)  W  N.  W.  SlL 

HIOHWAYS. 

Gontrol  of  street  hj  dty.  see  "Mniddpal  Corpo- 
rations," 15. 
Crossing  by  ranroad,  see  '^ilroad  Compaides," 

2-4. 

Dedication  of,  see  "Dedication." 

Defective  atresta,  see  "Mnoicipal  Oorporations,'* 

16-33. 

Kstoppel  to  deny  existwee,  see  "Estoppel,"  10. 

Establishment  by  user  and  prescription. 

1.  Where  a  road  Is  openly  used  as  a  hiiEh- 
way  by  the  public,  and  is  recognized  by  a  rail- 
way company  as  sach,  by  permitting  the  public 
to  cross  the  track,  and  by  assuming  to  maintain 
a  crOBsitig  at  that  point,  it  is  immaterial  that 
the  road  has  not  been  legally  established  where 
it  is  sought  to  hold  the  company  linble  for  de- 
fects in  the  crossing.  Kelly  v.  Railway  Co..  9 
N;  W.  58S,  28  Minn.  08,  followed.— Lillstrom 
T.  Northern  Pac.  R.  Co.,iMlnn.)  55  N.  W.  (!24. 

9.  The  operation  of  dfen.  St  1878,  c.  13.  B 
74,  as  amended  by  Laws  1870,  c  51,  declaring 
that  when  a  road  shall  hare  been  continuously  i 
used,  kept  in  repair,  and  worked  for  six  years  [ 
it  shall  be  a  public  highway,  is  not  affected  by ' 
the  fact  that  proceedings  prerloasly  commenced  i 
to  lay  it  out  as  a  highway  are  still  peuding.— 
Klfelt  T.  Stillwater  St.  Ry.  Co..  (Minn.)  55  N.  I 

w.  iia 

a.  A  road  which  has  been  used  by  the  pub- 1 
lie,  kept  in  repair,  and  worked  by  the  public  ' 
authonties  for  more  than  10  years  Is  a  public ' 
highway,  within  Gen.  St.  1S75.  c.  13.  S  74.  a» 
amended  by  Laws  1879,  c.  51,  declaring  that  j 
where  a  road  has  been  continnonsly  ased,  kept ' 
In  repair,  and  worked  for  six  years  it  shall  be 
a  public  highway.— Elfelt  r.  Stlllvater  St.  Ey. ' 
Co.,  (Minn.)  55  N.  W.  116.  I 

4.  How.  St  S  1315,  proTldes  tluit  all  roadii 
which  have  been  laid  out.  and  not  recorded,  and  ' 
which  have  been  used  eight  years  or  more,  | 
shall  be  deemed  public  highways,  subject  to  be  i 
discontiaued  by  certain  proceedings  for  thnt ' 
purpose.   Held,  that  where  a  mad  had  been  laid 
out  by  a  towusbip,  and  actually  used  for  eight 
years.  It  became  a  public  highway,  and  the , 
mere  nonnser  for  a  period  of  two  years.  Id  the , 
absence  of  aoy  pmceedlngs  to  dlscontinne  it. . 
did  not  entitle  a  railroad  company  crossing  the 
rond  to  exclude  the  public  by  fearing  in  its 
right  of  way.— McNamara  v.  Miiiiicapolis,  St. 
P.  &  ^Ste.  M.  Ry.  Co.,  (Mich.)  55  N.  W.  440. 

EBtabluhment  by  statutory  prooeedings. 

5.  <?ode,  I  940,  relating  to  highways,  pro- 
rides  that  when  claims  for  damages  are  filed, 

iind  on  the  day  appointetl  for  tiling  the  same, 
the  auditor  must  appoint  three  npprniHers  to 
view  the  ground  on  the  day  fixed  by  him,  end 
report  the  damages  sustained  by  the  claimants; 
such  report  to  be  filed  in  the  auditor's  office 
within  30  days  after  the  appointment.    Held ; 
that,  where  appraiaers  were  appointed  prior  to , 
the  day  appointed  for  filing  claims,  without  no- ' 
tiee  to  the  claimanta,  the  proceedings  were  Ule- 
gal.- Abney  v.  Clark.  (Iowa.)  55  N.  W.  «. 

0.  The  fact  that  such  claimants  had  filed 
their  claims  fbr  damages  before  the  appraisers 
were  appointed  does  not  render  the  time  of  the 
appointment  of  the  appraisers  immaterial,  since 
claimants  were  entitled  to  be  present  when  such 
appointments  were  made,  and  to  be  beard  in  re- 
lation thereto.— Abney  v.  Olark,  (Iowa.)  55  N. 
W.  f(. 

7.  Where  the  appraisers  of  damages  pos- 
sessed no  jurisdiction,  an  appeal  from  the  al- 
lowance of  damages  by  the  bonrd  of  snper- 
TlHom  would  fumiflh  no  remedy  for  the  ille^'nl- 
ity  ill  the  proceedings,  and  certiorari  wlil  lii< 
to  review  toe  same.- Abney  v.  Clark.  (lowa,i 

55  N.  w.  a 


Alteration  and  raoaUon. 

8.  A  petition  "for  a  ehange  fai  the  road  as 

fOllowo:  HpLnnning  at  a  point  *  *  •:  thence 
east  16.41  chains,  intersecting  with  old  road; 
and  that  the  old  road  beginning  at  the  point 
first  above  mentioned  *  *  *  be  vacated  and 
abandoned,  or  that  the  old  road  be  vacated 
only,  and  no  cbaage  made,  or  new  road  estab- 
lished; and  that  a  commissioner  be  appointed 
to  view  the  proposed  change  of  road," — is  snffi- 
cient,  under  Code,  S  022,  declaring  the  form  for 
a  petition  to  establish,  vacate,  or  alter  a  high- 
way.—Harris  T.  Board  Sup'nt  Biahn^a  Comity, 
aowa.)  55  N.  W.  324. 

u.  There  Is  no  objection  to  asking  In  the 
same  petition  for  the  vacation  of  one  highway 
and  the  establishment  of  another,  when  the 
latter  is  to  be  used  in  place  of  the  former. — 
Harris  v.  Board  Sup'rs  Mahaska  Connty. 
aowa,)  55  N.  W.  324. 

lu.  In  a  certiorari  proceeding  to  set  aside 
the  acticQ  of  the  board  of  county  supervisors 
in  vacating  a  portion  of  one  highway  and  estab- 
lishing another,  the  question  wnether  the  action 
was  expedient  cannot  be  consiilereil. — Harris 
Board  Sup'rs  Mahaska  County,  (Iowa,)  55  N. 
W.  324. 

11.  The  fact  that  the  order  of  the  soper- 
visorB  required  petitioners  for  a  change  of  hiKh- 
way  to  ooen  and  pnt  the  new  hif^wny  In  as 
good  condition  as  the  old  one  did  not  render  It 
Illegal.— Harris  v.  Board  Sup'rs  Mahaska  Coan- 
ty,  (Iowa,)  55  X.  W.  324. 

12.  Owing  to  a  hill  at  the  point  where  two 
roads  came  together  at  right  angles  along  sec- 
tion lines,  travel  bad  diverged,  leaving  one  rond 
and  entering  the  other  a  few  rods  from  the 
Junction.  B^'l,  that  the  parts  of  the  roads 
which  had  ceased  to  be  ased  were  not  discon- 
tlnaed  and  abandoned  within  Bey.  Rt.  I  1204, 
as  amended  br  Laws  1SS2,  c.  253,  (1  Sanb.  ft 
B.  Ann.  St  801,)  providing  that  any  highway 
which  shall  be  entirely  abandoned  as  n  route 
of  travel,  and  on  which  no  highway  tax  bns 
been  expended  for  five  years,  shall  be  consid- 
ered legally  discontinoen.  and  tbe  land  shall 
revert  to  the  owners.— Blabw  T.  Kruse,  (Wis.) 
55  N.  W.  389. 

Obstructions. 

lA.  Tn  an  action  against  a  town  for  damaces 
for  the  destruction  of  a  c^ain  hedge,  which 
defendants  tdletn  was  In  a  pnbllc  street,  an  in- 
struction directing  a  verdict  for  plaintiffs  if  the 
hedge  was  within  the  street,  and  was  not  a  ma- 
terial obstruction  to  the  free  use  of  the  street 
by  the  public  for  the  purpose  of  travel,  is  er- 
roneons,  since  the  town  had  a  right  to  require 
its  removal  If  the  hedge  was  in  the  street 
Quinton  v.  Burton,  10  N.  W.  5ta.  61  Iowa. 
471.  distinguished.  Emerson  v.  Babcock.  23 
N.  W.  636,  66  Iowa.  2r.7.  followed.— Phllbrick 
V.  Town  of  Univeruty  Place,  (lows,)  55  N.  W. 
345. 

Liability  for  defects. 

14.  Sanb.  ft  B.  Ann.  St.  I  1339.  requires 
as  a  condition  precedent  to  an  action  for  d:im- 
ages  caused  by  a  defective  highway  that  with- 
in 00  days  after  the  Injury  a  notice  in  writing 
by  such  person  shall  bA  inven  a  supervisor  of 
the  town  against  which  damages  are  clnimed, 
stating  the  place  where  such  damages  occurred, 
and  describmg  "generally"  the  defect  which  oc- 
casioned it.  Held,  that  a  notice  which  recited 
that,  while  traveling  on  the  road  from  D.  past 
the  F.  schoolhouse  in  defendant  town,  the  un- 
dersigned was  injured  by  reason  of  the  insuffi- 
ciency of  such  highway,  "at  a  point  about  100 
yards  east  of  the  residence  of  F..  and  some- 
where near  the  line  of  sections  20  and  29,  in 
town  7  north,  range  3  east,"  in  such  towu.  and 
that  such  defect  was  "the  general  bad  condi* 
tiou  of  said  hljdiway,  and  also  some  loone 
stones  lying  in  the  traveled  track,"  was  suffi- 
cient where,  before  it  was  served,  the  precimi 
ilcf4>ct  WHS  pointed  out  to  defendant's  siiper- 
risnr,  who  exiiniined  the  entire  road  thmuch 
the  roL-ky  point  mentioned,  and  in  tfae  absence 
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of  erldenee  sliAwinf  any  other  praedeabla 
m«tiiod  of  deacribinic  ttbe  locn*  tat  oao  bj  !ti 
nnrruuQdiQfrs.— Halladay  t.  Town  of  Dodserillc. 
iWia.)  S5  N.  W.  (RML 

16.  The  fact  that  rach  notice  recited  tbat 
toe  injury  was  caased  bgr  loow  atones,  and  the 
evidence  showed  l^at  It  was  caused  a  sti>ne 
partly  fnibedded  la  the  rood,  does  not  render 
the  notice  InsaflicieDt,  since  the  variaDce  is 
Immaterial.— SnIIadny  T.  Town  of  DodgeTille, 
(Wis.)  55  N.  W.  fl»& 

16.  In  an  action  against  a  town  to  recorer 
(or  lojoriea  caused  by  an  obstruction  in  the 
liiKuvray  in  July  of  a  certain  year,  it  Is  not 
error  to  permit  a  witness  to  testify  to  the  con- 
dition of  the  ro-id  at  the  point  in  qncstion  two 
weeks  after  the  accident,  and  durinj;  the  spring 
and  summer  of  such  year,  where  the  erldenee 
tends  to  show  that  Its  condition  remained 
practically  the  same  during  all  fuch  time.— 
ftalladay  t.  Town  of  DodneTiUe.  'Wis.)  55  N. 

W.  im. 

■  17.  In  an  action  against  a  town  to  recover 
for  injuries  caused  by  an  obstruction  in  the 
highway,  where  the  Jury  views  the  premises, 
and  defendant  attempts  to  show  that  there 
had  been  no  material  chanRe  in  the  road  down 
to  the  time  of  trial,  it  is  proper  to  permit 
plaintiff  to  show  in  rebuttal  that  In  the  fall 
tH'fore  the  trial  earth  was  plowe<l  on  the  banlc 
and  thrown  in  on  the  tracli,  materially  chan- 
ging ItM  condition.— fiallixiay  v.  Town  of  Dodge- 
Tille,  (Wis.)  55  N.  W.  606. 

Holiday*. 

Issuance  of  attachment,  see  "Attachment,"  4. 

HOUESTEAD. 

Entry  of  public  lands,  see  "Public  Landa,**  1. 

Aoquisition. 

1.  Where  defendants  pnrf^hased  and  moved 
on  certain  premises  before  the  materials  were 
bouRht  for  onildiair  a  bouse  thereon,  with  the 
desiKn  of  makins  it  their  home,  they  thereby 
made  it  their  homesread.  and  the  fact  that 
the  building  erected  on  the  land  was  an  hotel 
made  no  difference.  —  Lamont  T.  La  Fevre. 
<Mich.)  56  N.  W.  687. 

Iiease— Exemption  of  rent 

2.  Where  a  judgment  debtor,  who  Is  the 
head  of  a  family,  and  temporarily  absent  from 
her  homestead  for  a  year  for  the  purpose  of 
educating  her  daughter,  executes  a  lease  of 
the  homestead  durinx  such  absence,  the  money 
due  her  for  rent  under  the  lease  is  exempt  from 
«zecutIon  issued  on  a  Judgment  against  her.— 
Morgan  v.  Rountree,  (Iowa.)  65  N.  W.  65. 

Bights  of  widow. 

8.  The  homestead  rishts  of  a  widow  are 
limite<1  to  the  land  which  her  husband  had 
actually  devoted  to  homestead  purposes,  and 
was  occupying  as  snch  at  the  time  of  his  de- 
<|MM>.— King  T.  McGarthy,  (Minn.)  65  N.  W. 

Abatidonment. 

4.  One  who,  with  bis  faniily,  removes  from 
his  farm,  and  lives  continuously  in  a  city  for 
five  years  thereiifter,  where  he  votes  and 
claims  his  residence,  abandons  the  farm  as  a 
homentoftd,  thouf^b  he  may  have  left  some  of 
his  household  effects  there.— Hoffman  t.  Busch- 
man,  (Mich.)  65  N.  W.  458. 

Oonveyanoe  by  husband  alone. 

ti.  A.  married  man  deeded  land,  including 
his  homestead,  to  a  son;  the  consideration  be- 
ing  money,  and  an  agreement  for  life  sui^rt 
of  himself  and  wife.  The  wife,  however,  did 
not  sign.  Bdd,  that  the  deed  was.  after  full 
p^ormance  by  the  eon,  enforceabte»  notwith- 
standing the  declaration  in  Rev.  St.  i  2203,  that 
no  mortgage  dr  other  alienation  of  a  homestead 
atMold  M  valid  without  the  dgnatvra  at  the 


wife.— WUtaon  t.  Hv*  (WIk)  SB  X.  W. 

708. 

HOKIdDBL 

Murder. 

L  On  a  (voseeation  Cor  BDvrder.  proof  that 
the  wounds  whkh  caused  deaUi  wen  iaSRr:*d 
with  a  deadly  weapim  by  the  aecowd  laists 
an  Infmnce,  in  tne  absence  of  axpluutory 
drcnmstances,  that  thwe  was  intent  lo  tike 
life,  which  will  jog^fy  a  verdict  of  murder  is 
^e        degree.— People  t.  WoU.  (UitiLi  55  N. 

Manslanghter. 

2.  There  being  evidence  from  which  h 
mifrht  have  been  fonnd  that  defendant  had  ba 
malice  towards  deceased,  bat  that,  oftw  beinc 
attaclud  fay  deceaaed.  he.  In  the  heat  of  passiin 
and  in  the  excitement  and  eonfoston  eanaed 
the  assault,  fired  the  fatal  shot,  an  iostmcciDB 
should  have  been  j^ven  on  manslauKhCcr.— Pcu- 
ple  V.  Palmer.  (MW  66  N.  W.  994. 

Assault  with  intent  to  oommit  mu- 
slauRhter. 
8.  An  assault  with  intent  to  commit  man- 
slaughter la  a  crime  in  Iowa.  Stale  t.  He- 
Guire,  (Iowa,)  54  N.  W.  2U2,  foUowed.— State 
V.  Stone.  (Iowa,)  66  N.  W.  6. 

Insanity  as  defense — Expert  testimony. 

4.  The  role  permitting  a  nonexpert  to  teo- 
tify  as  to  the  sanity  of  an  accused  does  n»t 
allow  him  to  testify  that,  at  the  date  of  the 
crime,  accused  knew  the  difference  ttetween 
the  right  and  wrong  of  his  act.— Shalt* 
State,  (Neb.)  65  N.  W.  lOSa 
Evidence. 

6.  Evidence  that  a  couple  of  weeks  before 
the  murder  accused  stated  that  be  most  hnrrv 
to  get  some  money,  as  he  was  going  to  get 
married,  was  admissible  when  followed  >^  ev- 
idence that  accused  supposed  deceased  to  have 
money  at  the  time  of  the  killing.— Pecntle  v. 
Wolf.  (Mich.)  55  N.  W.  357. 

Instructions. 

0  On  trial  of  defendant  for  kllHng  bU 
brother.  It  appeared  that,  after  a  dispute 
tween  them  in  a  saloon,  defendant  armed  him- 
self with  a  gun,  and  deceased  remained  in  The 
saloon,  and  armed  himself  with  a  rerolvrr. 
Defendaot,  on  returning,  called  to  his  Iwotlin-. 
who  was  In  the  rear  of  the  saloon,  to  com- 
iip.  The  evidence  was  conflicting  as  to  wb^ 
fired  first.  There  was  evidence  that  deceased, 
after  arming  himself,  had  threatened  to  kill 
defendant  if  he  crossed  his  path.  Htid,  that 
the  court  should  have  given  the  substance 
a  requested  Instruction  that,  in  con^iderini: 
which  was  the  aggressor,  and  the  probaMe 
character  of  the  assanlt,  the  Jury  should  con- 
sider the  threats  made  by  deceased,  and  the 

Enrchase  and  exhibition  of  the  loaded  revnlvf-r 
y  him,  as  a  person  who  has  made  threat' 
against  the  life  of  another,  and  purchased  ar.<i 
loaded  a  revolver  a  few  mlDutea  befor*.  is 
more  likely  to  make  an  assanlt  than  a  T».>r«na 
who  has  made  ao  threata.— Peo^  Palmer. 
(MidL)  66  N.  W.  9M. 

HOBSB  AND  STBEBT  BAII> 

BOABS. 

As  GommoD  eaniera,  aee  "Canlai^**  S. 

Liability  for  neg^igoice. 

1.  A  grant  of  a  franehlas  by  the  elects 

of  a  city  to  a  CMporation  to  bmld  and  operate 
a  street  railway  In  the  streets  of  the  city  dvv« 
not  exempt  the  company  from  liability  for  ir- 
Juries  caused  by  its  nefrligence,  whctaer  mwh 
oeffligence  consists  in  the  impn^o-  and  carr^ 
less  managemmt  of  its  propwty,  or  In  the  duir- 
acter  of  the  motlTa  power  eiwoyed  ia  pro- 
slling  its  carB.~Idnc(Nn  Ra^  Tiuait  On.  v 
ichola,  (Neb.)  56  N.  W.  872. 
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i.  Wbsre  »  street-nUwAy  companr,  wltb- 
oot  direetioD  from  tbe  cit7  coandl,  Ufs  lU 
track  iD  accordance  with  a  grad*  established 
for  K  contemplated  paving  of  tha  itreet,  and 
eo  laying  the  track  renders  the  street,  until 
pared,  ansafe,  it  is  an  act  of  nei^igwice  on 
the  part  of  ttte  company.--McKlllop  T.  Dnlnth 
at  liy.  Co..  (Minn.)  6S      W.  739. 

 Injuries  to  person  In  street. 

3.  A  boy  less  than  five  reani  old,  on  seeing 
HQ  electric  train  of  two  cars  comiu«  along  the 
street,  ran  from  the  sidowalk,  with  extended 
armi4.  The  motorman  saw  him,  and  shouted 
and  motioned  to  him  to  go  back.  The  child, 
however,  continned  to  ran,  and,  catching  at 
tlie  Bide  netting  of  the  rear  car,  was  thrown 
i\o\rn  and  injared.  H^d,  that  the  question 
whether  the  motorman  should  have  stopped  the 
oara  in  view  of  the  tender  age  of  the  child,  and 
liis  iiiipiirent  intention  to  la^  hold  of  the  car, 
should  have  been  snlunltted  to  the  juR.— Ma- 
Him  V.  Aiinneapolis  St.  Kr.  Co..  (Minn.)  S5  N. 
W.  1122. 

4.  Id  an  action  agalnat  a  street-car  com- 
pany for  personal  Injuriee,  there  was  evidence 
that  ptiiintiff,  who  was  a  atrangu*  in  a  city, 
boarded  a  street  car.  whldi,  aSter  going  some 
diHtdtice.  was  compelled  to  stop  and  eztlngnish 
the  electric  lishts  on  account  of  a  severe  storm; 
th;it  pliiintiffleft  the  car,  stepped  upon  a  paral- 
lel trark,  which  be  conld  not  see,  on  account  of 
the  rain  and  darkness,  and  was  struck  bj  a 
ciir  which  was  rnunlng  at  a  high  rate  of  speed. 
IJ'ld,  iliat  the  question  of  the  negligence  or  the 
rrspcclive  parties  should  be  submitted  to  the 
jury.— Boyer  t.  St.  Paul  City  Rj.  Co.,  (Minn.) 
55  N.  W.  S25. 

 Collision  with  Tehlcles. 

5.  In  an  action  a^nainst  a  street-car  com- 
pany fur  personal  injuries,  plaintiff  testified 
that  while  she  was  driTing  down  a  street  which 
wnM  crowded  with  Tehides,  so  as  to  make  it 
difficult  to  tnm,  a  car  came  rapidly  behind  her, 
Rml  struck  her  buggy.  The  testimony  for  de- 
fendant was  that,  as  the  car  was  moving  along 
at  the  rate  of  about  three  miles  an  hour,  the 
Imi-'tiy.  either  from  the  want  of  self-possession 
f>r  from  incompetency  on  the  part  of  its  driver 
Co  handle  a  horse,  was  backed  saddenly  against 
the  car.  Held,  that  the  case  should  have  been 
submitted  to  the  jury.— Peterson  T.  St  Paul 
City  Ry.  Co.,  (Minn.)  55  N.  W.  90fi. 

6.  In.  much-traveled  streets  in  a  city  It 
is  negligence  to  run  an  electric  atreet- rail  way 
sar  over  a  cmssing  at  a  high  and  danceroos 
rate  or  speed;  and  It  Is  also  nt^lgence  to  run 
t  over  a  crossing,  the  person  In  charge  of  the 
TSLT  nut  being  on  the  lookout,  nor  having  the 
ntr  under  control,  nor  nsing  the  proper  means 
-o  stop  It,  BO  as  to  avoid  a  collision.— ^Vatson 
V.  Minneapolis  St.  Ry.  Co.,  (Minn.)  55  N.  W. 

r-12. 

7.  A.8  high  a  degree  of  care  la  required 
It  a  street  crossing  of  those  in  rharge  of  an 
ilectric  street  car  as  of  those  driviM  other 
rebicles. — Watson  v.  MinneftpoUs  St  S^T-  Co., 
Minn.)  56  N.  W.  742. 

8.  A  street-railway  car  lias  no  priority  of 
iTBj  at  a  street  crossing,  with  renpei't  to  other 
rehiries;  and  when  the  driver  of  another 
''fehicle,  approaching  tl»e  street-railway  trnok 
o  croHH  it,  sees  a  car  coming  at  auch  a  dis- 
ipDce  that  he  can  aimarcntly  make  the  cmsR- 
ng  safely,  he  has  a  nght  to  attempt  it,  anil  It 
s  not  negligence  p^  se  In  blra  to  attempt  it 
ritbout  looking  a  second  time  at  the  car. — 
.VatRon  V.  Minneapolis  St  Ky.  Co.,  iMlnn.)  55 
"J.  W.  742. 

^bstrootion  of  oars  by  street  con- 
tractors. 

9.  Contractors,  under  s  contract  with  a 
ity  to  paTe  a  certain  street,  have  no  power  to 
•batrnct  the  passes  of  street  cars  over  such 
Itreet  during  the  paving  of  the  same,  where 
he  etrntrsct  glvas  no  sneh  power,  and  tt  Is 
hown  that  such  work  has  bMn*  and  can  be. 


done  without  such  InttftaMioik-jlllwaakss  8t 
R7.  Oo.  T.  AdluD,  (Wis.)  06  N.  wTlSl. 

Negligence  of  superintendent. 

A  complaint,  in  an  action  against  the 
superintendent  of  a  county  hospital  to  reoorer 
damages  for  breaches  of  defendant's  duty,  al- 
leging that  plaintiff  was  lawfully  an  inmate  of 
the  hospital,  and,  as  such,  was  entitled  to  proper 
care,  treatment,  and  food;  that  defendant  had 
full  control  of  the  hospital,  and  was  furnished 
with  necessary  assistance,  help,  food,  and  sup- 
plies; and  that  he  failed  to  supply  plaintifl  with 
wholesome  food,  so  that  his  Acluiess  was  SV- 
mented, — states  a  good  canse  of  actlML— Drfr- 
fahl  T.  Connell.  (Wla)  65  N.  W.  160. 

HUSBAND  AND  WIFB. 

See.  also,  "Divorce.-"  "Dower^*  "Homestead;" 

"Marriage." 
Competency  as  witnesses,  see  "Vl^tness,"  1. 
Conveyances  betwew,  see  "Fraodolent  Convey- 

ances,"  8-10. 
Estoppel  ot  wife  by  deed,  see  "BatoKMlt"  6> 
Ijichea  of  wife,  see  "Equity."  20. 
lUghts  of  widow  in  honestead,  see  "Hom^ 

stead,"  3. 

Bights  of  wife  In  husband's  land. 

1.  The  right  In  her  husband's  real  estate, 
which  a  wife  acquires  by  her  marriage,  does 
not  come  within  the  registry  la^  and  is  post- 
poned to  an  unrecorded  trust— Snell  v.  Soell, 
(Minn.)  55  N.  W.  1131. 

Liability  of  wife  on  contracts. 

a.  Comn.  Laws,  |  2500,  provides  that 
"either  husband  or  wife  may  enter  Into  any 
eiitragement  or  transaction  ^th  the  other,  or 
with  any  other  person,  respecting  property, 
which  either  might,  if  unmarried,  sunject.  In 
transactions  between  themselves,'*  to  the  rules 
of  transactions  between  persons  In  confidential 
relations.  HM,  that  a  married  woman  can 
bind  herself  atgning  a  note  with  her  hus- 
band for  her  Indivfdnal  debt.— Oolonlal  &  U.  S. 
Mortg.  Co.  V.  Bradley,  (S.  D.)  55  N.  W.  1108. 

8.  A  mortgage  given  by  a  wife,  alone,  to 
secure  a  debt  for  necessaries  fnriiishetl  to  the 
husband,— an  insane  person^— on  land  owned 
In  common.  Is  not  valid.— Naylor  T.  Mlnock. 
(Mich.)  55  N.  W.  mi. 

4.  A  mortgage  given  by  a  wife,  alone,  to 
secure  the  debt  of  ber  husband,  on  land  which 
they  owned  as  tenants  in  common.  Is  void. — 
Naylor  v.  Minock,  (Mich.)  65  N.  W.  664. 

5.  Und4»  Comp.  Laws,  |  2590,  providing 
that  either  husband  or  wife  may  enter  into  any 
engagement  with  the  other,  or  with  any  other 
person,  "respecting  property,"  which  either 
might,  if  unmarried,  a  married  woman  is  lia- 
ble on  a  note  signed  by  her  as  surety  for  her 
husband,  though  she  does  not  chirge  ber  sep- 
arate estate  with  the  payment  thereof.— Colo- 
nial &  U.  R.  Mortg.  tJO.  V.  Stevens,  (N.  D.) 

N.  W.  578. 

Husband  carrying  on  wife^s  business — 
Bights  of  husband's  creditors. 

6.  Where  a  wife  engages  In  business,  em- 
ploying her  husliand  aa  agent  and  mauager, 
the  tatter's  creditors  are  not  entitled  to  receive 
payment  of  their  claims  out  of  the  property  ac- 
cumulated, tieyond  the  present  needs  of  bis 
family,  by  his  skill  and  Industry  in  conducting 
the  business.— Mayers  t.  Kaiser,  (Wis.)  S5  H. 
W.WS. 

Gontraot  in  contemplation  of  e^ara- 

tion. 

7.  A  hiinband's  executor  cannot  recover 
from  the  widow  the  amount  received  by  her 
under  an  agreement  with  bis  testator  to  relin- 

Snish  all  her  rights  in  her  husband's  property 
I  esse  she  sorviTe  him,  made  for  a  ^aloabla 
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eomridenttm.  prerloaa  to  thdr  •Q>aration  br 
agreMnent,  tniidi  agrennent  was  ■ob8eqaentl7 
ETolded  b7  their  reeondllatloii,'  where  ft  does 
not  appear  that  tfa*  Utter  ever  made  anr  daim 
for  ita  return. — Knuw  t.  KnapiL  (MidLj  5S  N. 
W.  353. 

tj.  A  relinqnishment  bj  a  wife  of  all  her 
rights  in  her  hasbaDd's  property  in  cue  she 
sarTlve  bim,  made  for  a  ralaable  consideration, 
prerions  to  th^r  separation  bj  agreement,  is 
avoided  by  thrir  subsequent  reconciliation  and 
cohabitntion  for  a  few  weeks.— Knapp  t. 
Knapp,  (Mich.)  65  N.  W.  8fi3. 
CoQTeyances  between. 

9.  A  widower  of  means,  with  Aree  chil- 
dren, married  a  poor  woman,  and.  In  tbe  course 
of  his  business  of  loaning  money,  li^an  taking 
Tiotes  and  Becuritiefi,  and  later  real  ei!)ta.te,  in 
his  wife's  name.  He  had  prepared,  and  signed 
by  her,  an  irrevocable  power  of  attorney,  giv- 
ing him  fall  control  of  all  her  loan  investments. 
There  was  evidence  that  at  that  time  there 
had  been  much  comptaint  about  usury,  and 
that  be  bad  taken  this  course  so  that  he 
could  act  as  a  broker  and  take  commissions. 
He  always  kept  absolute  control  and  mnnage- 
ment  of  the  business,  and  had  his  bank  ac- 
counts in  his  own  name.  At  the  time  of  his 
death,  nrarly  his  whole  estate,  resi  and  per- 
sonal* was  standing  In  his  wife's  name,  and  shn 
claimed  It  all  as  ^ven  to  her  in  pursuance  of 
nn  antenuptial  agreement,  and  in  consMeration 
of  marriage.  Held,  that  the  facts  proven  as  to 
the  personalty  overcame  the  presumption  In 
favor  of  her  claim,  but  that  the  real  estate 
was  hers.— Bern  v.  Bern,  (S.  D.)  55  N.  W. 
Actions  between. 

10.  Code,  i  2204.  providing  that,  should 
either  husband  or  wife  obtain  control  of  prop- 
erty belonfdng  to  the  other  before  or  afto*  mar- 
riage, the  owner  may  maintain  an  action  there- 
for, or  for  any  right  growing  out  of  the  same, 
In  like  manner  as  if  unmarried,  does  not  apply 
to  property  voluntarily  given  by  one  to  the  oth- 
er.—Portn  T.  Goble,  (lowaj  65  N.  W.  630. 

Ixzipanolin^. 


See  "Grand  Jury;"  "  Jury." 

Impeachment, 

Of  officer's  return,  see  "Writs  and  Notiee  (tf 

Suits,"  9. 

Of  state  officer,  see  "States  and  State  Office," 
2-14. 

Of  witness,  see  "Witness,"  18-20. 

Implied  Warranty. 
See  "Sale^"  9-Zl. 

IMFBOVEMBNTS. 

By  dty,  see  "Municipal  Corporations,"  34-42. 

Bight  of  former  occupant  to  compen- 
sation. 

Where  defendant  has  had  the  benefit  of 
tbe  ase  of  land  for  about  25  years,  which  is 
sufficient  tu  offset  improvements  made  by  him, 
on  being  evicted  he  is  not  entitled  to  coimieDKa- 
tion  for  the  improvements. — Plerson  T.  Conley, 
(Mich.)  65  X.  W.  387. 

Inadequate  I>amage8. 
Bee  Damages,"  26. 

INDECENT  EXFOStJBXL 

Evidence. 

1.  On  trial  of  an  Indlctmebt  for  lewdness 
committed  by  the  willfnl  exposure  of  defend- 


ness,  it  b  not  errw  to  admit  evidence  erf 
similar  aeU  by  defatdant  at  the  same  pisee, 
on  the  same  day,  and  on  tbe  |H«ceding  day. 
aad  in  the  preseiiee  of  other  persms  than  the 
prosecnting  witness,  whoe,  by  InstmctionB,  tlH 
consideration  of  snch  evraoice  is  limited  te 
the  determination  of  mbetber  or  not  the  act 
chanced  was  willfnily  done.  — State  Stke. 
(lowaO  56  N.  W.  17. 

3.  It  is  proper,  as  bearine  on  the  qnestkM 
of  Intent,  to  admit  evidence  t£st.  In  conneetloa 
with  one  of  such  other  acts,  defoidant  msde 
an  indecent  proposal  to  a  lady. — State  T.  Stke. 
aowa,»  55  n:  WT 17. 

Indemnity. 

Of  city  by  negligent  abotting  owner,  see  "Mu- 
nicipal Corporations,"  31-33. 

Independent  Contractors. 

Sea  *%laster  and  Servant,"  1. 

nroiAirs. 

Bight  to  vota^  see  '^lections  and  YoUrs,"  1.  S. 

Natnraliaatlon. 

1.  Act  Cong.  Feb.  8.  1887,  Is  not  in  cr-n- 
fllct  with  Const  U.  S.  art  1,  I  8,  permittiaz 


have  been  allotted  In  aeveraity,  and  who  have 
taken  up  residence  in  the  United  States  apart 
from  their  tribe,  and  adopted  the  habits  of 
civilised  Ufa— State  t.  Norris,  (Neb.)  55  M.  W. 
1088. 

On  reservatioiui  —  Sntajectloii  to  state 
orlminfti  law. 

3.  Unless  otherwise  provided  by  tn-aty 
with  an  Indian  tribe,  or  by  the  act  admiitiue 
the  state  into  the  Union,  the  criminal  laws  of 
the  state,  except  so  far  as  restricted  by  the  an- 
thority  of  congress  "to  regulate  commerce  with 
the  Indian  tribes,"  extend  to  all  crimes  commit- 
ted on  an  Inilian  reservation  by  persons  othtr 
than  tribal  ladians.— State  v.  Campbell,  (Wnn.» 
55  N.  W.  653. 

8.  Indians,  while  preserving  their  tribal 
relations,  and  rending  on  a  reservation  trt. 
sp&rt  for  them  by  the  United  States,  sre  the 
wards  of  the  general  government,  and  as  snrh 
the  subject  of  federal  authority,  and  the  power 
to  legislate  for  them  is  exclusively  in  con;cres^. 
and  for  acts  committed  within  the  limits  of 
the  reservation,  they  are  not  subject  to  the 
criminal  laws  of  the  state. — State  t.  Campbril. 
(Minn.)  55  N.  W.  553. 

INDIOTMENT  AND  INPOBMA- 

TION. 

For  particular  crimes,  see  "AdnUetr;"  "For- 
gery:" "Intoxicating  Liquors,"  6-10;  "Rape." 
4;  "Receiving  Stolen  Ooods,**  1. 
For  placing  obstruction  on  railroad,  aee  "Rail- 
road Companies,"  28. 

In  general. 

1.  Under  Const  art.  5,  |  S8,  providioK  th^* 
all  prosecutions  "shall  be  carried  >>&  in  tb.* 
name  and  by  the  authority  of  tbe  state  of 
South  Dakota,"  it  Is  not  essential  that  an  ii<- 
dictment  contain  a  recital  that  the  pr^asecntioD 
is  by  the  authority  of  the  states  hut  U  is  suffi- 
cient if  the  record  show  that  it  Is  so  ec<i*dacted. 
—State  V.  Thompsou,  (S.  D.)  55  N.  W.  f2S. 
Allegation  as  to  time. 

2.  An  Indictment  containing  hot  one  alle- 
gntton  as  to  the  time  of  the  commisnon  of  the 
offense,  and  stating  that  It  was  committed  on  a 
fiit'ir<>  tlnv.  i»  ttii<l:    tlii'  pruvisioui*  nf  OvkU- 

ant's  person  on  a  particular' day,  In  a  public;!  4300,  that  no  indlctmnit  Is  insufficient  f«r 
plaosk  in  tbe  presence  of  the  prosecnting  wit-  I  want  of  an  allsgatkm  of  thi^  time  of  any  ma- 
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terial  fact  when  the  time  hu  onoe  been  stated, 
and  of  section  4305.  that  an  inilictment  ie  good 
If  it  can  be  understood  therefrom  that  the  of- 
fense was  committed  some  time  prior  to  the 
finding  of  the  indictment,  being  inawUcaUe.— 
State  T.  Smith.  <Iowa.^  65  N.  W.  19& 

Veriflootloxt— Waiver  of  defects. 

5.  A  defect  in  the  rerificatlon  of  an  infor- 
mation is  waired  by  pleading  to  the  Informa- 
tion.-BaiJe7  t.  State,  (Neb.)  66  N.  W.  241. 

Conviction  of  less  oflense  than  charged. 

4.  Where  a  person  is  charged  with  the 
crime  of  rape,  and  the  evidence  shows  a  com- 
plete sexnal  intercourse,  a  conviction  of  as- 
Mtult  with  intent  to  commit  rape  is  not  incon- 
HstMit  with  the  diarge,  as  such  assault  is  a 
necessary  Icddent  to  the  commission  of  the 
crime.  — People  v.  Miller.  (Mich.)  65  N.  W. 
675. 

6.  A  verdict  of  guilty  of  an  aasaidt  with  in- 
tent to  commit  rape  will  be  snstaised  under  an 
information  charging  the  crime  of  rape,  since 
the  lesser  crime  Is  necessarily  included  within 
the  greater.  State  v.  Shear.  8  N.  W.  287.  61 
Wis.  460,  distinguished.  —  State  t.  Uueller, 
(Wla.)  65  N.  W.  166. 

Indorsement. 

Of  negotiable  instrument,  see  *^egotiabla  Li- 
■tmmenb^"  4,  5. 

INFANCY. 

See.  also,  "Ouardian  and  Ward;"  "Parent  and 
ChUd." 

Disabilitiea. 

1.  An  infant's  promise  to  dismiss  a  suit 
bronght  for  him  by  his  father  as  next  friend 

may  bo  relied  on,  he  poasessing  appareiuly 
good  judgment  and  discretion,  and  having  been 
pcinujtted  by  his  father  to  transact  tht>  boKi- 
out  of  which  the  action  rose.— Gadwalla- 
der  V.  MctJlny.  (Neb.)  55  N.  W.  1054. 

2.  Infants  are  not  competent  to  apjKdnt 
an  aeent— Holden  v.  Curry,  (Wis.)  55  K.  W. 
905. 

Information. 

See  *^dlctment  and  Informalion.** 

INJTTNCnOia'. 

A««iD8t  boycott  by  association,  see  "Conspir- 
acy." 

 esecution,  see  "Execution,"  10-12. 

 nuisance,  see  "Nuisance,"  IL  6. 

 obstruction  of  street,  see  "Munldpal  Corpo- 

ralicHis,"  15. 
DiHcretioo  of  court*  see  "Appeal,"  66. 
Of  liquor  nuisance  see  "Intoxicating  Lienors," 

15. 

Jurisdiction. 

1-  Since  an  owner  of  land  condemned  for 
a  street,  having  knowledge  of  the  action  of  the 
city  council,  could  have  protected  his  Interests 
by  certiorari,  and,  being  made  a  party  to  the 
condemnation  proceedings,  could  have  defended 
on  the  ground  that  the  proceedings  wure  not 
authorized  by  the  action  of  the  council,  he  Is 
not  entitled  to  have  the  opening  of  the  street 
enjoined  for  defects  in  the  HMroceediugs  of  the 
council. — Uockwell  V.  Bowers,  (Iow£)  65  N. 
W.  1. 

A.deqnate  remedy  at  law. 

3.  Action  was  brought  by  a  nnmbw  of 
taxpnyers  against  the  treasurer,  auditor,  and 
saperrisors  of  a  county  to  restrain  payment  of 
rertaln  bonds,  said  to  have  been  anlawfully  is- 
saed.  Bdd  that,  where  no  suit  was  then  pend- 
inff  on  the  bonds,  and  the  county  officers  were 
iibont  to  levy  taxes  for  their  payment,  plain- 
tiffs had  no  adeqnnte  remedy  at  Jnw,  Grand 
Jhui^e  T.  Winegar.  16  WalL  373,  distinguished. 


— Anderxm  v.  Oriwt  Bin  Lml  Oo.,  (lowaj  65 
N.  W.  84& 

Wrongs  prevented. 

3.  An  Injunction  will  issue  to  reetrain  the 
erection  of  an  unsightly  fence,  six  to  seven  feet 
high,  on  the  boundary  between  complainant's 
and  defendant's  lots,  in  the  residence  portion  of 
a  city,  depreciating  the  value  of  complainant's 
property,  and  constructed  maliciously,  rs  the 
outcome  of  a  qnarrd  between  the  parties. — 
Kirkwood  t.  Finegan,  (Mich.)  56  N.  Wr457. 
Pleading. 

4.  W*here,  in  an  action  by  the  purchaser 
at  foreclosure  sale,  brought  after  such  sale, 
against  the  mortgagor,  to  enjoin  the  removal  of 
certain  macUnery,  doFendant  failed  to  demur, 
the  bill  will  not  be  dismissed  on  a  demurrer 
clause  in  the  answ^  because  it  does  not  allege 
that  the  articles  named  are  fixtures,  or  show 
any  claim  thereto  by  defendant  or  threat  to 
remove  it,  or  becauBe  the  injunction  was  iBsuetl 
on  information  and  belief,  though  such  objec- 
tions would  have  been  fatal  on  demurrer,  since 
aiich  defects  could  have  been  remedieil  by 
amendment. — Smith  v.  Blake.  (Mich.)  5.5  N. 
W.  07a 

Preliminary  injunction. 

5.  The  action  of  the  trial  court  in  granting 
a  preliminary  injunction  to  restrain  defendant 
dt?  from  proceeding,  under  a  void  statute  and 
ordinance,  to  make  rhaugea  In  the  curbing  and 
sidewalk  in  front  of  plaintiff's  premises,  will 
not  be  disturbed  on  appeal;  it  being  proper  to 
restrain  defendant  from  proceeding  thereunder 
to  plaintifTs  injury  until  its  rifrht  to  do  so  is  es- 
tablished by  testimony  regularly  introduced  on 
a  trial  of  the  cause  on  the  merits. — Koeffler  v. 
City  of  Milwaukee.  (Wis.)  55  N.  W.  400. 

6.  Where  a  orelimiDary  injunction  is  im- 
properly granted  becfluse  the  refiuisite  fncts  are 
not  alleged  in  the  bill,  aud  it  is  permitted  to 
stand  until  the  hearing,  at  which  lime  suffi- 
cient equity  appears  on  the  proofs  presented, 
the  injunction  will  be  perpetuated.--Smlth  t. 
Blake.  (Mich.)  55  N.  W.  078. 

Violation — Contempt  profeedings. 

7.  Contempt  proceedings  for  the  violation 
of  an  injunction  to  restrain  a  liquur  miisiuice 
are  criminal  in  chiiracter,  though  the  injunc- 
tion  issued  In  nn  eituity  action. --Grier  t.  John- 
■om  (lowaj  65  N.  W.  80. 

UINKJEIEPSBS. 

Iiien. 

1.  An  innkeeper's  lien  does  not  attach  to 
goods  in  poRsewon  of  one  who  is  received  as 
a  boards,  and  not  as  a  guest  or  traveler. — 
Singer  Manuf  g  Co.  t.  Miller,  (Minn.)  55  N.  W. 

5t>. 

2.  An  innkeepo-'s  Hen  attaches  to  goods  In 
the  possession  of  his  guest  though  they  l>elong 
to  a  stranger,  provided  the  innkeeper  has  no 
notice  of  that  fact.— Singer  Manufg  tJo.  v. 
Miller,  (Minn.)  55  N.  W.  5C. 

INSANITY. 

As  defense  to  critoe.  see  "Homicide,"  4. 
As  ground  for  rescinding  contract,  see  "Eq- 
uity," 7,  8. 
Testamentary  capacity,  see  "Wills,"  1-3. 

Evidence. 

1.  The  record  of  proceedings  under  Comp. 
St.  c.  40,  whereby  a  person  has  been  adjudged 
insane.  Is  not  admissible  to  prove  insanity,  in 
an  action  to  avoid  a  conveyance  made  by  sucb 
person.— Dewey  v.  Algire,  (Neb.)  65  N.  W.  276. 
Avoidance  of  contract. 

S.  While  weakness  of  mind  tn  a  grantm* 
wilt  not.  In  the  absence  of  fraud,  avoid  his 
deed,  actual  insanity  will  do  so  if  of  8n<^  a 
character  as  to  induce  the  conveyance, — ^Dewey 
V.  Algbre,  (Neb.)  66  N.  W.  270.  /^^^^I^ 
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INDEX. 


htsolvency. 

See.  also,  "Assignment  for  Benefit  of  Credlt- 

otb;"  "jfraudnlent  CoOTeyancea." 
Of  baokfl.  Bee  ''Banks  and  Bankinfc,"  T. 
Of  corporation,  a->e  "Uotporatlons,"  14-18. 

Sigbta  of  assignee. 

Where  an  inaolTent  debtor  ia  sntltlea  to 
a  medianic's  lien,  hia  asatntee  In  buMlTpncT 
mas  enforce  the  same.— Miller  v.  Oondit, 
(Mhm.)  55  N.  W.  47. 

Instnictloxuu 

See  "Criminal  Iaw;"  ^Trlal,"  21-8% 
In  partlcalar  socions  and  proseoaticMii.  see  qw- 
cuio  heads. 

INSURANCE. 

Mutual  benefit  company,  oitra  viiee  ooatract. 
see  "Corporations,"  7. 

The  contract. 

1.  In  an  action  on  an  insurance  policy  it 
appeared  that  defendant's  agent  wrote  the  pol- 
icy, and  forwarded  it  to  one  S..  for  tender  to 
plaintiff,  in  renewal  of  an  expired  policy.  In 
the  mean  time  the  property  covered  oy  the  pol- 
icy had  l>een  burned.  The  agent  heard  of  this 
on  Snnday,  and  wired  S.  not  to  deliver  the  pol- 
icy. On  the  same  day,  S.  told  plaintiff  that  the 
pplicy  had  been  received,  and  had  been  recalled. 
On  me  next  day,  plaintiff  wired  S.  to  hold  the 
nolicy.  The  policy,  having  been  returned,  was 
demanded  of  the  agent,  and  was  afterwards 
again  demanded,  when  the  preminm  was  ten- 
dered for  the  first  time.  Held,  that  no  con- 
tract of  insurance  was  made.— New  YcM-b  Lum- 
ber &  Wood- Working  Go.  v.  People's  Fire  Ins. 
Co.,  (Mich.)  55  N.  W.  434. 

'■i.  lit  an  action  on  an  insurance  policy  it 
appeared  that  d^endant's  agent  wrote  the  pol- 
icy,  and  forwarded  it  to  one  8.,  for  tender  to 
plaintiff,  in  renewal  of  an  expireO  policy.  In 
the  mean  time  the  property  covered  by  the  pol- 
icy had  been  burned.  The  agent  heard  of  thia 
on  Sunday,  and  wired  S.  not  to  deliver  the  pol- 
icy. On  the  same  day.  S.  told  plaintiff  that  the 
policy  had  been  received,  and  had  been  recalled. 
On  the  next  d^,  plaintiff  wired  S.  to  hold  the 
policy.  The  policy,  having  been  returned,  was 
demanded  of  the  agent,  and  was  afterwards 
again  demanded,  when  the  premium  waa  ten- 
dered for  the  first  time.  Hcid,  that  the  agent's 
act  in  recalling  the  policy  on  Snnday  was  not 
the  making  of  a  contract,  but  was  an  effort  to 
reclaim  the  property  of  the  company.  —  New 
York  Lamber  &  Wood-Working  Co.  t.  Pea^e't 
Eire  Ins.  Co.,  (Mlcb.)  55  N.  W.  434. 

8.  Defendant  insarance  company  agreed  to 
eoDtinne  the  insurance  taken  by  the  .N.  insar- 
ance company  by  each  holder  of  a  policy  in  the 
latter,  surrendering  it  to  defendant,  and  re- 
ceiving in  lieu  thereof  a  poli(^  from  defendant 
for  the  same  amount,  based  on  the  original 
application  to  the  N.  company,  and  the  con- 
tract provided  that  the  holder  of  snch  sub- 
stituted policy,  who  shall  comply  with  the 
terms  thereof,  shall  be  entitled  to  nil  the  con- 
trac^a  and  privileges  that  such  holder  would 
have  bad  had  be  taken  out  a  policy  from  de- 
fendant in  the  first  instance.  Held,  that  a  con- 
dition in  the  substituted  policy  that,  "if  this 

S>licy  shall  be  terminated  oy  death  before  the 
rat  anniversary  of  the  date  hereof,"  a  certain 
per  cent,  of  its  face  value  should  be  deducted 
for  a  reserve  fund,  did  not  refer  to  the  date 
the  substltntioo,  but  to  the  date  of  the 
policy  of  which  It  was  a  continuation. — Sey- 
mour V.  Chicaeo  (7naranty  Fund  Ufe  Co., 
(Minn.)  65  N.  W.  907. 

Applioation. 

4.  An  applicant  for  insurance  stipulated 
that  his  answers  and  statements  should  be  taken 


as  warranties,  and  the  certificate  of  Inniranee 
contained  a  clause  that  it  should  be  null  and 
void  if  any  of  the  statements  in  the  applica- 
tion were  false.  The  applicant  falad^  stated 
in  bis  application  that  he  had  never  had  idles. 
BcM,  that  there  could  be  no  recovery  on  the 
certificate,  although  his  death  did  not  result 
from  the  piles,  and  although  he  was  ignorant 
that  he  had  them.— Baumgart  t.  Modern  Wood- 
men of  America,  (Wis.)  55  N.  W.  713. 

ConditionB. 

5.  A  policy  provided  that,  on  Mlnre  of  the 
insured  to  pay  the  premium  note  described  In 
full  at  maturity,  auch  jmlicy  should  cease  to 
be  in  force,  and  continue  void  while  said  note 
remained  unpaid.  Said  note  not  having  been 
paid  at  maturity,  the  company  acc^ted  as  a 
credit  thereon  an  amount  mncb  larger  than 
the  premium  earned,  and  left  the  note  wi^h  its 
local  agent  for  ooIlectioQ.  Later,  before  the 
Iiremium  ao  paid  had  been  earned,  and  before 
the  note  bad  been  paid  in  full,  the  property 
was  burned,  ffelrf.  that  the  policy  was  void- 
able only  at  the  election  of  the  company,  and 
that,  by  reoetving  and  retaining  the  part  pay- 
ment after  default,  and  retaining  the  note  for 
collection,  it  waived  the  forfeiture.— Phenix 
Ina.  Co.  V.  Dnngan,  (NebO  55  N.  W.  lOGO 

6.  Where  a  clause  of  an  inaurance  policy 
prm-ided  that  the  «itire  policy  should  be  void 
if.  the  assured  had  or  should  procure  other  in- 
aurance, or  incumber  the  property  by  mort- 
gage, the  existence  of  a  mortage  and  prior 
inaurance  on  the  inaured  property  invalidated 
such  policy,  though  the  assured  was  not  ex- 
amined as  to  whether  his  property  was  incum- 
bered, or  verbally  informed  of  the  effect  of 
auch  prior  insurance  or  Incnmbrance,  by  de- 
fendant, such  facta  not  constituting  a  widver 
of  the  condition. — ^Wilcox  v.  Continental  Ins. 
Go.  of  New  York,  (Wis.)  55  N.  W.  ISa 

7.  Under  the  condibon  in  a  policy  of  insnr- 
ance  that  if  the  premises  be  used  ao  as  to  in- 
crease the  risk,  or  become  vacant  or  unoc- 
cupied, without  notice  to  and  consent  of  the 
company,  or  the  risk  be  increased  by  the  erec- 
tion or  occupation  of  neighboring  bnildinga.  or 
by  any  means  whatever  within  the  control  of 
the  assured,  without  the  consoit  of  the  com- 
pany indorsed  thereon,  the  policy  shall  be 
void,  the  words  "by  any  means  whatever''  do 
not  qualify  the  words  "or  become  vacant  or 
unoccupied."  ~~  Moriarty  v.  Home  Ids.  Co., 
(Minn.>  55  N.  W.  740. 

8.  In  an  action  on  a  policy  which  contninM 
a  condition  that  it  should  be  void  if  plaintiff 
procured  other  insurance  on  the  property,  it 
appeared  that  plaintiff  mortgaged  the  premises, 
and  covenanted  to  insure  the  property,  and  that 
the  policy  should  be  made  payable  to  the  mort- 
gagee; and  the  mortgagee  was  also  authorised 
to  procure  insurance  at  ptalntitrs  expense  in 
case  of  the  default  of  the  latter  so  to  do. 
Before  the  delivery  of  the  mortgage  the  mort- 
gagee procured  insurance  (assumed  to  cover  the 
interest  of  the  owner)  without  the  knowleelge  of 
plaintiff,  and,  after  the  delivery  of  the  mortgage^ 
informed  plaintiff  merely  that  he  had  procured 
insurance.  Hc/rf,  that  plaintiff  did  not,  by  ac- 
quiescence or  ratification,  adopt  the  insurance 
as  covering  its  interest  as  owner,  since  it  had 
no  knowledge  that  such  was  the  nature  of  the 
insurance,  and  owed  no  dn^  to  d^tendant 
to  inquire  aa  to  the  terms  of  die  contract.— 
Church  of  St.  George  t.  Sun  lire  Office  Co.  of 
London.  (MUm.)  55^.  W.  000. 

 Waiver. 

9.  A  loss  on  a  pcAicj  occurred  Augost.  188& 
In  October  the  company  notified  plaintiff  that 
it  denied  all  liability  on  the  policy.  In  Novem- 
ber a  derk  in  defendant's  office,  in  the  nanal 
course  of  business,  notified  plaintiff  that  his 
premium  note  was  due,  and  asked  him  to  ramit, 
which  he  did.  The  company,  by  its  ofiieers.  at 
once  off«^  to  return  the  same,  and  notified 
plaintiff  that  it  waa  snbje^-to  hia  OBdw;  StU, 
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not  a  walrer  ol  my  deftow  to  tli«_  „  _ 
Ryan  t.  Roekftnd        Go..  (Wta.)  SET  N.  W. 

1&2S. 

Froofii  of  loss. 

la  Failure  to  fornlBh  proofs  of  low  within 
tiO  days  after  a  fire,  a*  required  by  a  policy  of 
iDiiurauce,  will  not  forfeit  the  rignt  or  an  as- 
BUred  to  recover  on  the  policy  in  the  absence  of 
a  proTisioo  makinic  sQcb  failure  a  cause  of  for- 
feiture, eTen  though  the  policy  contained  a  stip- 
ulation that  no  action  could  be  maiatained  on 
It  until  after  fuU  complianc*  with  all  ita  re- 
quirements. Steele  t.  Insurance  Co.,  63  N.  W. 
617,  03  Mich.  81,  followed.— Rynalok]  r.  Insnr- 
anre  Co.  of  I-enosylTaiiia,  (Mich.)  55  N.  W.  981. 

11.  Where  an  admlnistrdtor,  with  the  fm- 
plfod  conseDt  of  an  acddent  Indemnity  associa- 
tion, adopts  and  relies  npon  the  act  of  a  third 
pprson.  who  haA  filed  with  the  association  proof 
of  a  claim  (nxiwinic  ont  of  the  accidental  killing 
of  such  admiuistrator's  Intestate,  who  was  a 
iiieralver,  the  associntion  cannot  defeat  a  recoT- 
ery  on  the  ground  thnt  it  was  incumbent  on 
the  administrator  to  file  the  proof  himself,  and 
that  he  could  not,  with  its  implied  consent, 
adopt  as  his  own  that  filed  by  a  third  person.— 
Wilson  T.  Northwestern  Unt  Aoo.  Asi'n, 
■Hfnn.)  65  N.  W.  026. 

Actiona  on  poUoies. 

12.  Under  a  policy  providing  that  no  action 
thereon  can  be  maintained  unleM  commenced 
within  6  months  after  the  loss,  and  that  the  com- 
pany shall  have  CO  days  to  make  payment,  an 
action  cannot  be  commenced  after  the  6  months, 
though  there  were  negotiations  for  a  settle- 
ment, where,  within  60  days  after  loss,  the  com- 
pany repudiates  liability,  thereby  ennislng  proof 
of  loss.— Lents  v,  Teutonia  Fire  Ina.  Co., 
<Mich.)  55  N.  W.  903. 

Vi.  A  policy,  by  which  the  loss,  if  any,  is 
payable  to  a  mortgagee  as  bin  interest  may  ap- 
pear. Is  a  contract  for  the  latter's  benefit;  and 
ne  or  bis  assignee  may  recover  in  his  own 
name,  witliout  Joining  uie  insured  as  a  party, 
if  the  loss  insored  does  not  exceed  the  mort- 
ge  debt. — ^Max«r  t.  New  Hampshire  Fire 
n«.  Co.,  (Minn.)  KS  N.  W.  1130. 

14  An  averment  that  plaintiff,  the  mort- 
gagee, to  whom  the  loss  was  i>ayable  as  his 
interest  might  appear,  has  sustained  los^  and 
damage  In  a  certain  amount,  sufficimtly  alleges 
that  the  owner  has  sustained  loss  and  rlam- 
Bge,  as  against  a  general  demurrer. — Maxcy 
V,  New  Hamp^ire  Fire  Ins.  Co.,  (Minn.)  65 
N.  W.  1130. 

1.5.  In  nn  action  on  an  Insurance  policy,  de- 
fMidant  claimed  that  plaintiff  was  not  the 
owner  of  the  premises  on  which  the  burned 
buildings  were  located.  Plaintiff  claimed  title 
through  a  deed  from  his  wife  made  In  1884. 
IfeM.  that  evidence  that  the  printed  blank  on 
which  the  deed  was  written  was  not  printeil 
untU  1888,  and  that  his  wife  died  in  1884. 
suroorted  a  finding  that  the  deed  was  a 
forgery.— Ryan  t.  Rockford  Ins.  Co.,  (Wis.) 
55  N.  W.  1025. 

10.  In  an  action  npon  an  insurance  policy 
for  damages  by  fire  to  household  furnitare 
and  wearing  appnrel  in  actual  use,  it  .was  prop- 
er to  lnstr\ict  the  jury  that  of  the  property 
dmtroypd  they  should,  if  posidble.  find  the  fair 
market  valne:  otherwise,  that  they  sbonid  find 
the  fair  value  from  the  evidence,  and  that  such 
Talae  was  not  what  a  junk-shop  or  second-hand 
dealer  wonid  give  for  it,  or  what  It  would  bring 
under  extraordinary  circiimstaoces,  or  at  a 
forced  sale.- Sun  Fire  Office  of  tiondon  t. 
Ayertt,  (Neb.)  55  N.  W.  635. 

Accident  insurance. 

IT.  Where  an  accident  happens  to  a  mem- 
ber of  an  accident  indemnity  aasociation,  the 
certificate  being  In  the  nsoal  form,  a  recovery 
cannot  be  defeated  on  the  ground  of  a  volun- 
taiy  expofiare  to  a  danger  contemplated  by  the 
paittos.'-Wilsoii  T.  Northwestern  MnL  Aoc; 
Aw'n,  (Minn.)  56  N.  W.  686. 


Hntnal  benefit  oompanlee. 

18>  Dofmdant  mu  tnai  benefit  society  made 
an  ultra  Tina  oontract  to  pay  the  death  lowet 
of  another  company,  which  was  Insolrent,  In 
consideration  of  a  transfer  to  it  of  the  latter's 
assets.  X>efendant  also,  by  a  circular  letter, 
induced  a  majority  of  the  members  of  the  insol- 
vent company  to  transfer  their  membership  to 
it  SHd,  in  an  action  <hi  a  policy  issued  by  the 
insolvent  company,  that  dexttidant  was  not  es- 
topped to  deny  the  validity  of  the  contract  be- 
tween the  companies,  since  It  did  not  appear 
that  idaintiS  had  been  injured  by  the  action  of 
defendant.— Twiss  v.  Guaranty  Life  Ass'n  ot 
Iowa,  aowa,)  65  N.  W.  a 

Deposit  of  securities  with  state  officials — 
Withdrawal. 

19.  Under  How.  St  I  4227,  proTldinK  that 
the  securities  which  section  4224  reqnires  an 
insorance  company  to  deposit  with  the  state 
treasurer  before  en^^ng  In  business  shall  re- 
ma  Id  in  his  hands  notwithstanding  the  com* 
pany  ceases  to  do  business,  and  shall  only  be 
withdrawn  on  the  order  of  the  supreme  court, 
or  when  the  company  shall  show  to  the  satis- 
faction of  the  insurance  commissioner  and 
state  tressurer  that  the  risks  of  the  company 
are  less  than  the  securities,  fn  which  case  the 
company  may  be  permitted  to  withdraw  the 
sturplu^  an  order  for  withdrawal  of  securities 
to  pay  death  losses  of  a  company  which  haa 
ceased  to  issue  policies  because  Its  capital  has 
become  so  impaired  as  to  render  It  unprofitable 
and  imprudent  to  continue  bndness  will  not 
be  made  where,  from  the  company's  Bhowinir> 
Its  death  claims  and  policies  outstanding  ap- 
proximate the  amount  deposited,  and  the  death 
claims  may  have  been  increased  since  such 
showing,  and  policy  holders  express  a  desire  to 
be  heard  in  iwoidtion.— Imperial  life  Ins.  Co. 
V.  Hambitser,  (Mich.)  66  ^.  W.  865. 


See  "Usury." 


.  Interest. 


Interior  Department. 

:  Land  office,  powers,  see  "Public  Lands,"  11-16. 

INT  KKPTiFi  A  DKR. 

When  allowed. 

A  bank  declined  to  pay  money  on  de- 
posit to  the  depositor's  daughter,  and  drew  a 
paper,  which  the  depositor  signed,  to  the  fol- 
lowing effect:  "Allow  A.,  my  wife,  to  Kicn 
yr.  hooks,  and  allow  her  draw  any  and  all 
money  standing  in  my  name  as  depoaitor." 
The  depositor  and  his  wife  died  before  the 
money  was  withdrawn.  Held  that,  as  the  writ- 
ing on  its  face  was  only  an  authority  to  the 
wife  to  receive  mon^  for  the  depositor,  but 
may  have  been  intenaed  as  an  assignment  to 
the  wife,  the  bank,  upon  demand  being  made 
npon  it  by  the  representatives  cf  ^e  depositor 
and  his  wife,  should  be  permitted  to  brinff 
a  bill  nf  interpleader  to  have  the  question  de- 
tmnined.— Wayne  County  SaT.  Bank  t.  Air^, 
(Mich.)  66  N.  W.  366. 

Interpretation. 

Of  contracts,  see  "(Contracts,"  9-14. 

Of  mininff  leases,  eee  "Mines  and  Mining." 

Of  DKWtgace,  see  "Mortgages,"  1. 

Of  wills,  see  "Wills,"  6-6. 

INTQXIG  ATINa  UatTOBS. 

Mandamus  to  compd  rerocatlon  of  license^  see 

"Mandamus,"  3. 
Pnnishoieut  far  second  offense,  see  "Criminal 
Law,"  18. 

Violation  <tf  injunction,  ooatunpt  proceedings, 
ses  "InJuBcUwit"  7. 
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INDEX. 


ZdooBslng  traffic. 

1.  Under  the  police  power  of  the  state  the 
legislature  ma.j  confer  upon  municipalities  the 
right  to  determine,  in  licenain?  the  sale  of 
intoxicants,  the  places  where  saloons  mtiy  be 
k^t,  and  to  determine  that  question  oa  each 
^pUcation.~-Sherlock  t.  Stuart,  (Mich.)  55  N. 
W.  845. 

Comp.  St.  c.  50,  I  4.  provides  that  on 
the  hearing  of  objections  to  the  iaaue  of  a 
liquor  license,  if  any  part?  feel  himself  ag- 
grieved by  the  decirion,  he  may  am>eal  to  the 
diBUiet  cOnrL  Lteense  was  alloved  May  9th. 
Remonstrant  Immediately  gave  notice  of  an 
appeal,  knowing  that  the  court  woold  convene 
May  18th,  and  that  the  next  session  would  be 
in  September.  A  transcript  was  first  demand- 
ed on  the  19th,  after  final  adjournment  of 
court,  and  Sled  on  the  20th.  A  transcript 
could,  with  reasonable  dilisrence,  have  been  pro- 
cured and  filed  within  24  hoars  after  licenne 
allowed.  Held,  that  the  appeal  was  not  in 
time  to  stay  proceedings,  and  mandamus  could 
not  issue  to  the  villnfre  board  to  cancel  the 
license  issued  on  the  18tb,  after  adjoornment 
of  court.— State  t.  Trustees  of  Elwood,  (Neb.) 
55  N.  W.  1074. 

8.  The  Grand  Bapids  clly  charter  gives 
thp  common  council  power  "to  enact  such  or- 
<iij.,Mn-e«,  by-laws,  and  resulations  as  th^  deom 
rltviroble,  •  •  •  to  restrain,  license,  and 
regulate  saloons,  and  to  regulate  and  prescribe 
the  location  theraof,"  and  that  no  person  shall 
engage  in  such  occupation,  within  the  city 
limits,  without  a  ]icen<ic.  Held,  that  the  char- 
ter authorized  an  ordinance  requiring  an  ap- 
plication for  a  license  to  be  made  to  the  com- 
mon coundl,  and  prescribing  the  conditions 
precedent  to  its  consideration  by  the  council, 
and  conferred  on  the  council  power  to  deter^ 
mine  each  individual  application  as  far  as  the 
location  and  suitablentiss  of  the  saloon  were 
concerned.  McGrnth  and  Long.  JJ..  dissciit- 
Sherlock  t.  Stuart.  (Mich.)  55  N.  W. 

Iilqaor  dealer's  bond. 

4.  3  How.  St.  I  2283ce,  preBcribes  the  form 
of  bond  required  of  a  retail  liquor  dealer, 
which  recites,  inter  alia,  that  "whereas,  the 
above-named  principal  proposes  to  carry  on  the 
business  of  •  •  *  at  •  •  *■  in  the  coun- 
ty of."  etc.  Bdd,  that  a  city  council  could  not 
refuse  to  approve  the  bond  of  the  proprietor  of 
a  large  hotel,  as  a  retail  liriuor  dealer,  because 
such  bond  designated  such  hotel,  nving  its 
name,  as  the  place  where  he  proposed  to  carry 
on  the  bnsiness,  and  because  he  had  been  oper- 
ating, and  proposed  to  operate,  two  bars  in  the 
hotel)  under  one  license. — Courtright  v.  Com- 
mon Council  of  Newaygo,  (Mich.)  65  N.  W. 
808. 

CrimiDal  prosecution. 

5.  3  How.  St  8  22S3e,  requires  saloons  and 
other  places,  except  drug  stores,  where  intoxi- 
cating liquors  are  sold,  to  be  closed  on  the  first 
day  of  the  week,  commonly  called  "Sunday." 
Bad,  that  a  complaint  for  violation  thereof  is 
sufficient  which  charges  that  defendant  was 
the  proprietor  of  a  place  where  Intoxicating  liq- 
uors were  sold,  said  place  not  being  a  drug 
store,  and  that  on  a  stated  day,  which  was  the 
first  day  of  the  week,  commonly  called  "Sun- 
(iay,"  she  kept  her  said  place  open,  and  did  not 
keep  it  closed,  as  required  by  law. — Petnile  T. 
Wheeler.  fMich.)  55  N.  W.  371. 

6.  Code,  i  1543,  provides  that  whoever 
shall  erect  or  use  any  building  or  place  for  any 
of  the  purposes  prohibited  m  sections  1525, 
1540-1542,  shall  he  deemed  guilty  of  a  nui- 
sance; section  1525  relates  to  the  illegal  manu- 
facture of  intoxicating  liquor;  section  1540 
[Hovldes  for  the  punishment  of  persons  who, 
without  a  permit,  sell  intoxicating  liquor;  sec- 
tion 1541  provides  that  any  person  who  mixes 
intoxicating  liquor  with  beer,  wine,  or  cider, 
and  aells  uie  same,  shall  be  guilty  under  sec- 
tion IMO;  Motion  1642  pEoUUto  aU  parMms 


from  owning  or  keei^ng  intoxicating  liquors  to 
sell  within  the  state,  or  to  permit  the  same  to 
be  sold  therein.  BM,  tliat  an  indictment  un- 
der section  1543  need*  not  charge  that  intoxicat- 
ing liquors  were  kept  for  aale  or  sold  In  a 
place  resorted  to  by  persons  desiring  to  bny, 
as  that  is  not  a  necessair  element  of  the 
nuisance,  as  defined  by  section  -1643. —Suite  v. 
McEnturff.  aowa,)  55  N.  W.  2. 

7.  An  information  under  tho  local  option 
law.  (Laws  1889,  No.  207.)  which  alleges  that 
defendant  sold  fermented  ci6er,  contrary  to  the 

Erovisions  of  the  resolution  adopted  by  the 
oard  of  sapervisors  pursuant  to  sncb  law. 
sufficiently  allegeB  that  the  law  has  been  made 
and  is  operative  In  the  conntr.  —  People  t. 
Adama,  (Mich.)  55  N.  W.  461. 

S.  where  an  indictment  cliarged  defendant 
with  selling  brandy  and  beer,  alleged  to  be  in- 
toxicating, an  instruction  that  California 
brandy  was  presumptively  spirituous  and  in- 
toxicating liquor  is  not  erroneous. — State  t. 
Tisdale,  (Minn.)  55  N.  W.  903. 

V.  On  an  indictment  for  selling  intoxicat- 
ing liquors  without  a  license,  the  prooecution 
is  not  obliged  to  prove  the  qnantlty  of  Uquor 
sold,  precisely  as  laid  in  the  indictment. — State 
V.  Tisdale,  (Minn.)  55  N.  W.  903. 

10.  U'bere  an  indictment  charged  defendant 
with  selling  brandy  and  beer,  alleged  to  be  in- 
toxicating, an  instruction  that  the  sale  of  an 
article  purporting  to  be  beer,  at  a  place  where 
intoxicating  liquors  were  sold,  will  be  presumed 
to  be  such  beer  as  is  usually  kept  for  sale 
at  audi  places,  is  not  erroneous.— State  v. 
Tisdale,  (Minn.)  55  N.  W.  003. 

 ETldenoe. 

11.  In  prosecutions  for  an  nnllcensed  sale 
of  intoxicating  liquor  the  burden  is  on  de- 
fendant to  show  that  he  had  a  license. — State 
V.  Ahern,  (Minn.)  55  N.  W.  959. 

13.  Since  section  17  of  the  local  option 
law  (Laws  1889.  No.  207)  makes  a  ceni- 
fied  transcript  of  the  record  of  the  preamble 
and  resolution  of  the  board  of  supervisors  evi- 
dence that  the  provisions  of  the  act  are  in  full 
force  in  the  county,  it  is  unnecessary,  on  a  pros- 
ecution under  the  act,  to  prove  a  promulgation 
of  the  adoption  of  soch  preamble  and  resolntjon. 
—People  V.  Adams.  (Mich.)  55  N.  W.  4«tl. 

lit.  Since  the  local  option  law  prohibits  the 
sale  of  fermented  cidewthe  stage  of  fermenta- 
tion or  its  intosdcatlng  qualities  are  immaterial 
questions  on  a  prosecntlon  under  sadl  law.— 
People  T.  Adams,  (Mi(^.)  99  N.  W.  461. 

 Attorney's  fee. 

14.  Acts  2l8t  Oen.  Assem.  c  66,  {  4,  pro- 
vides that  whoever  is  convicted  of  keeping 
a  nuisance  under  Code,  |  1543,  as  amended  by 
Acts  20th  Gen.  Assem.  c  143,  I  12,  shall  pay 
a  fine  and  costs,  Including  a  reasonable  attor- 
ney's fee.  to  be  assessed  by  tbe  court.  BtU, 
that  though  the  attorney's  fee  Is  to  be  deter- 
mined by  the  court,  and  not  by  the  jury,  where 
the  value  of  the  services  is  dtoputed.  the  court 
should  hear  any  evidoiee  submitted  concexning 
their  value.— State  t.  McBnturff,  (iowaJ  B&  N. 
W.  2. 

Injunction  against  sale — Violation. 

15.  On  the  hearing  of  an  order  to  show 
cause  why  petitioner  should  not  be  panished  for 
contempt  for  violating  an  injunction  from  sell- 
ing  liqnors  on  certain  premises,  a  witness  testi- 
fied to  drinldng  what  he  believed  to  be  beer, 
there,  after  the  injunction.  An  officer  testified 
that  on  searching  the  premises,  nearly  a  month 
after  the  injunction,  he  found  two  hega  of  beer. 
Petitioner  testified  that  after  the  injunction  he 
sold  the  premises,  and  had  no  connection  there- 
with until  he  reporchased  the  same,  some  time 
after  the  acta  constitntlng  the  alleged  Tiolation; 
but  his  evidence  tended  to  show  an  effort  to 
evade  the  law,  rather  than  a  bona  fide  sole. 
Had,  that  the  court  was  justified  In  finding 
petitioner  guilty  of  contempt.  —  Wagur  V. 
Holmss,  (lowaj  6S  N.  W.  478. 
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InTentory* 

8m  "Atdgnmant  for  Benefit  of  Gredlton,**  2,  3. 

Joinder. 

Of  caueB,  Me  "Action,"  8. 
Of  ooonta,  sm  "Fleadlng,"  6. 

Joint  Tenanoy. 

Sm  "TenanGr  iQ  Gomnua." 

Judge. 

Muduniu  to,  Bw  "MandamnB,"  1«  % 
JUDGMENT. 

See,  also,  "Crimiaal  Law,"  15-17. 

Bafordnff  meofaanlcs'  Ueni,  ha  "Ifechanlcs' 

For  diTorr^  see  "DlTWCe,"  8,  7. 
On  ptoading,  ^ee  "Forcible  Bntrf  and  Detain- 
er," 8. 

Res  Jndicata,  discharge  of  aRsijniop,  see  *'Ab- 
aignment  fbr  Benefit  of  Creditors,"  7. 

 mortgage  forecloBure,  Bee  "Mortgngea,"  8. 

 on  new  trial  after  reversal,  see  "Appeal," 

00-93. 

 review  on  second  apiwal,  see  "Anneal,"  46. 

Vacation  of  decrae  for  diTorce,  nee  ^'Divorce," 
10. 

Validity. 

1.  A  decree  bi  an  acHon  between  a  mort- 
gagor and  certain  mortgagees  of  chattels, 
whereby  a  mortgjige  not  attacked  by  the  plead- 
ings, and  the  holder  whereof  la  not  r  party 
to  the  action,  is  dedared  vdd,  la  erroneon*.— 
KockfOTd  Watjh  Co.  t.  Blanifnld,  (NebO  65  N. 
W.  'i'W. 

2.  A  jadgtnent  of  a  conrt  upon  a  subject 
within  its  general  jarisdiction,  but  which  is  not 
bronght  before  it  by  any  statpment  or  claim  of 
tlie  parties,  and  Is  foreign  to  the  {"^snes  submit- 
ted for  its  determination.  Is  a  nullity.— Lincoln 
Nat.  Bank  r. 'Virgin,  (Neb.)  05  N.  W.  2ia 

8.  Plaintiff  sued  for  divorce  in  8.  county, 
and  defendant,  being  properly  served,  appeared, 
nnd  answered  fully.  PlaintifTs  attorney  then 
wrote  defendant's  attorney  that  he  should  have 
notiM  of  any  further  proceeillngs  in  the  case, 
but.  without-  notice,  procured  an  order  subati- 
tilting  another  attorney,  who  dismissed  the 
<*nne  without  prejudice.  The  same  day  plain- 
tiff's attorney  brought  suit  in  another  Judicial 
fUstrict,  and,  by  affidavit  mlsHtating  her  resi- 
dence, obtained  service  by  publication  on  de- 
ftf^ndant  without  her  knowle<lge.  HM  fraud 
tfaat  wonld  wholly  vitiate  the  decrM^Yorke 
Yorke,  (N.  D.)  65  N.  W.  1095. 

Sy  default. 

4.  A  judgment  taken  after  a  mttlement 
t>etween  the  parties,  and  contrary  to  plaintiffs 
promise  to  aismiss.  defendant  having  relied 
thereon,  and  so  suflEered  default,  will  be  va- 
unted.—CadwaUader  V.  McClay,  (Neb.)  55  N. 
W. 

5.  Where  plaintiff,  a  nonresident,  gave  se- 
curity for  costs  on  an  order  therefor  made  on 
Application  by  defendant,  an  entry  of  default 
against  defendant  for  failure  to  plead  on  the 
same  day  that  security  was  filed  was  prema- 
riire.  and  mandamus  will  lie  to  set  it  aside.— 
Itankans  v.  Ottawa  Circuit  Judge,  (Mich.)  56 
:>;.  W.  500. 

Operation  and  efle^t. 

fi.  Where  an  action  was  commenced  against 
an  owner  to  recover  the  value  of  material  fur- 
nished to  build  a  house  for  which  he  had  agreed 
to  pay  if  the  contractors  did  not.  the  fact  that 
I-vlnintiffs  had  instituted  suits  a,?ainst  the  con- 
tiractors,  and  to  enforce  a  lien,  did  not  affect 
f^laintiffs'  rights,  so  long  as  the  judgments 
-fclientn  remained  nnsaoafied. — Bioe  t.  Mar* 


Qucttp  Opera-HooM  Bide.  Co.,  ODch.)  55  N. 

W.  3S2. 

Bes  judicata. 

7.  Id  a  foreclosore  proceeding  against  a 
bank  (a  sabeequrat  mortgagee)  and  the  com- 
mou  mortgagor,  it  was  alleged  that  the  bank 
"claims  some  interest  in  the  premises,  the  na- 
ture and  extent  of  which  Is  to  the  plaintiff  un- 
known, but  is  subordinate  to  plaintifTs  claim, 
wherefore  plaintiff  asks  that  it  be  compelled  to 
set  the  same  up  or  be  forever  barred."  The 
defendants  made  default,  and  a  decree  was 
entered  that  the  bank  had  "no  right,  title,  or 
interest"  in  the  mortgaged  property.  Held,  In 
a  subsequent  action  by  the  bank  to  foreclose  its 
mortgage,  that  the  former  decree  could  not 
be  pleaded  as  a  bar  by  the  mortgagor  or  his 
grantees.— T^incoln  Nat  Bank  Vlrnn,  (Neb.) 
65  N.  W.  218. 

A  party  to  a  partition  suit  Is  estopped, 
in  a  subsequent  action  against  him  to  recover 
land  awarded  to  complainant,  to  claim  com- 
pensation for  improvements,  such  defense  not 
luiving  been  made  in  the  suit  for  partition. — 
Pierson  v.  Conley,  (Mich.)  55  N.  W.^t87. 

H.  Where  a  widow,  in  ejectment,  has  re- 
covered a  judgment  for  her  uower,  nnd  in  par- 
tition has  the  land  assigned  to  her  as  her 
dower  interest,  defoiidaut,  who  was  a  party  to 
both  suits,  cannot,  in  a  subsequent  action  for 
possession  of  such  land,  interpose  a  defense 
that  he  had  homestead  rights  In  the  lands,  and 
that  his  wife  was  not  a  party  to  the  former 
suit  in  ejectment,  an  it  was  his  duty  to  so 

filead  In  the  former  suit.— Bemis  r.  Conley, 
Mich.)  6S  N.  W.  387. 

10.  In  a  suit  by  the  grantM  of  complainant 
In  partition  to  recover  tne  land  awarded  com- 
plainant, defendant,  having  been  made  a  party 
to  the  partition  suit,  cannot  claim  title  by  ad- 
verse possession,  as  be  should  have  set  up  such 
title  in  the  partition  suit;  and,  the  pleadings 
and  proof  in  such  suit  not  bemg  before  the 
court,  it  will  be  presumed  that  such  defenw 

!  wns  made. — Pierson  v.  Conley,  (Mich.)  65  N. 
W.  387. 

11.  in  an  action  to  recover  the  purchase 
price  of  a  harvester,  on  the  theo^  of  a  breach 
of  the  warranty  and  rescission  of  the  contract, 
defendant  cannot  rely  on  a  judgment  against 

Claintiff  in  favor  of  an  indorsee  of  a  note  idven 
y  plaintiff  on  the  purchase  of  such  harvester, 
as  settling  the  issue  of  a  breach  of  warranty 
and  reacisdon  of  the  sale  against  plaintiff, 
where  it  is  not  cnlain  that  the  indorsee  did 
not  recover  as  an  innocent  purchaser  before 
maturity,  —  Pahev  v.  Esterley  Harvesting 
Mach.  Co..  (N.  D.)  65  N.  W.  580. 

12.  A  husband  exchanged  land  owned  by 
him  for  land  owned  by  the  wife,  giving  the 
wife,  as  securl^  for  the  dlffa«nee,  a  note  and 
mortgage  for  $560  and  a  chattel  mortgage  for 
$1,600.  Having  sold  most  of  the  chattels,  the 
husband  executed  a  note  and  mortgage  for 
Sl.OOO  on  real  estate,  which  was  credited  on  the 
$1,600  note  and  mortgage.  Afterwards  the 
wife  brought  suit  on  the  $550  and  $1,000  notes, 
and  recovered  jadgment.  Held,  in  an  action  by 
a  creditor  who  had  been  made  party  in  snco 
suit,  that  the  judgment  was  not  nn  adjudica- 
tion preventing  inquiry  by  plaintiff  as  to  the 
$1,600  note  and  mortgage,  but  was  an  adjudi- 
cation merely  as  to  the  other  notes. — Thomas 
V.  McDaneld,  (Iowa,)  65  N.  W.  499. 

13.  In  an  action  bjr  a  creditor  against  a 
debtor,  the  validity  of  chattel  mortgages  made 
by  the  debtor  to  other  parties  cannot,  as  against 
such  mortgaiTPeB,  be  adjudicated. — McCord- 
Brady  Co.  v.  Krause.  (Neb.)  55  N.  W.  215. 

14.  A  decree  obtained  for  the  purpose  of  ob- 
viating the  objection  to  a  deed  that  the  ac- 
knowledgment was  not  shown  to  have  been 
proved  by  tbe  certificate  of  a  daly-aathorized 
officer  la  operative  only  against  parties  to  th« 
action,  anfl  others  in  privity  with  them. — Gon- 
nell  V.  Gnlligher,  (Neb.)  65  N.  W.  229. 

15.  Where  there  were  due  a  resident  of  N» 
bmaka.  from  a  railroad  oompany  opacattng  a 
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road  through  Iowa  and  Nebraska,  wages, 
whi(!h.  in  Nebraska,  were  exempt  from  attach- 
ment, bat  which,  nevotheless,  hj  means  of  an 
anignment  of  the  claim  to  a  reeideot  of  Iowa, 
were  procared,  hj  gamishine  the  railroad  c<Hn- 
panr  in  Iowa,  to  be  applied  to  tiie  payment  of 
said  claim,  the  assignor  of  snch  claim  is  liable 
to  such  debtor  for  the  amount  so  appropriated, 
and.  as  between  them,  the  proceeding  in  Iowa 
were  not  reajudicata.— O'Connor  T.  Walter, 
(Neb.)  55  N.  W.  86T. 

ltt>  In  an  action  by  L.  against  a  corpora- 
tion, the  court  found  that  L.  b  alleged  title  to 
certain  lands  was  in'valid,  and  the  corporation 
subsequently  brought  ejectment  against  L.'s 
grantees,  who  set  np  the  same  title  on  whirh 
L.  had  relied.  Held,  that  the  judgment  in  tbe 
former  suit  was  conclutdTe  of  the  rights  of  thp 
parties.— People's  Sav.  Bank  t.  Eberts,  (Slich.) 

65  N.  W.  »0(J. 

17.  A  decree  of  foreclosure  in  a  suit  by  a 
junior  mortgagee,  to  which  the  senior  mortgagee 
was  miide  a  party,  Is  no  defense  to  an  action 
by  the  senior  mortgagee  to  foreclose,  where  it 
was  amended  so  as  to  provide  that  it  should 
not  prejudice  the  senior  mortgagee's  rights,  and, 
as  amended,  was  aiiirniBd  on  api)eal.--4Scribner 
T.  Torl£,  (Iowa,)  55  N.  W.  10. 

18.  A  husband  exchanged  land  owned  by 
him  for  land  owned  by  the  wife,  giving  the 
wife,  as  security  for  the  difference,  a  note  and 
mortgage  for  $550  and  a  chattel  mortgage  for 
$1,600.  Having  sold  most  of  the  chattels,  the 
husband  executed  a  note  and  mortgage  for 
Sl.OOO  on  real  estate,  which  was  credited  on  the 
$1,600  note  and  mortgage.  Afterwards  the 
wife  Imiught  suit  on  the  ¥660  and  $1,000  notes, 
and  recovered  Judgment.  Held,  in  an  action  hy 
a  cre<Iitor  who  had  been  made  party  in  such 
suit,  that  an  instruction  that,  if  the  judgment 
was  collusively  obtained,  it  was  no  adjudication 
as  against  plaintiff,  and  the  jury  should  inquire 
whether  the  wife  took  any  of  the  mortgaged 
chattels,  the  value  thereof,  and  the  amounta  of 
payments  made  to  her  by  the  husband,  and.  it 
the  property  and  pnyraents  so  received  exceeded 
in  value  the  indebtedness,  they  should  find  for 
plaintifT.  otlierwise  for  defendant,  was  erro- 
neous in  limiting  the  inquiry,  instead  of  sub- 
mitting the  entire  transaction.— Thomaa  t.  Mo- 
Daneld,  (Iowa,)  55  N.  W.  489. 

Lien. 

19.  Where  a  person's  true  name  la  Mary 
Ann  Allely,  and  she  holds  land  recorded  under 
the  name  of  Mary  A.  Allely.  a  jndgmMit 
against  her,  indexed,  and  docketed  as  against 
May  Alley,  Is  not  constructive  notice  to  a  nap- 
chaser  from  her.— Phillips  v.  McKalg,  (Neb.) 
S5  N.  W.  250. 

SO.  Where  land  la  recorded  in  the  name  of 
"Mary  A,  Allely."  a  deed  which  describes  the 
grantor  in  the  Ixidy  and  in  the  acknowledg- 
ment by  that  name,  but  which  is  signed  "Mair 
A.  Alley,"  does  not  charge  the  purchaser  with 
notice  that  a  judgment  indexed  agninnt  May 
Alley  was  ajminst  Mnry  A.  Allely.— Pliillipi 
T.  McKaig.  (Neb.)  55  N.  W.  258. 

31.  Where  lota  are  purchased  with  the  pro- 
ceeds of  the  sale  of  a  farm  owned  by  a  mar- 
ried woman,  and  occupied  as  a  homestead,  and 
the  title  to  such  lots  is  taken  tn  the  name  of 
the  hnsband.  the  latter  holds  such  title  in  trust 
for  his  wife,~the  equitable  owner;  and  the 
liens  of  mortgages  given  thereon  by  the  hus- 
band and  son,  and  their  wives,  who  each  occu- 
pied separate  portions  of  such  lota  as  home- 
steads, are  superior  to  the  liens  of  prior  Judg- 
ments against  the  husband  and  son,  in  the 
absence  of  any  equities  in  favor  of  uie  Judg- 
ment creditors. — Seeberger  v.  Uaiopbell*  Qoxno 

66  N.  W.  20.  «M,^^  ^ 

Collateral  attack. 

S3.  Hie  authority  of  an  iMantj  who  has 
qrpeared  in  an  action  will  be  prastuned.  to  th* 
sKtmt  that  relief  against  the  jodgmant  m  tha 
gmoA  that  ka  was  not  antbsnnd  will  ba 


granted  only  In  case  of  direct  application.— Cot- 
bitt  V.  Timmerman,  (Mich.)  55  N.  W.  437. 

BeviTal — Limitation. 

23.  The  limitation  of  .one  year,  in  which  tc 
revive  an  action  on  motion,  does  not  apply  to 
a  proceeding  to  revive  a  judgment.— Boyd  T. 
Furnas.  (Neb.)  66  N.  W.  8«i. 

Opening  and  Tacating. 

24.  A  motion  to  vacate  a  Judgment  under 
Ck>mp.  Iaws,  §  4989,  is  addressed  to  the  sonnd 

legal  discretion  of  the  trial  court,  and  Its  action 
will  not  be  disturbed  by  the  appellate  court 
unless  there  is  a  manifest  abuse  of  discretion. 
-Evans  v.  Fall  River  County,  (S.  D.)  55  N.  W. 
m2;  Minnckahta  State  Bank  v.  Same,  Id. 
SG3. 

35.  Where,  in  order  to  invalidate  a  judg- 
ment, want  of  aitthoritj-  to  appear  for  the 
party  against  whom  judgment  was  rendered 
IS  alleged,  the  burden  of  proof  is  upon  the 
party  asserting  such  want  of  author)^.— Gon- 
nell  T.  GhilUgher.  (Neb.)  65  N.  W.  229. 

SW.  Service  of  a  (Station  to  show  cause  why 
a  decree  should  not  be  set  aside  Is  properly 
mode  on  the  attorney  of  record  who  procured 
the  decree,  since,  as  long  as  the  decree  is  for 
any  reason  subject  to  vacation,  he  cannot  be 
beard  to  say  that  the  relation  of  attorney  and 
client  no  longer  exists. — Yorke  v.  Yorke.  (N. 
D.)  55  N.  W.  1095. 

37.  When  a  decree  is  annulled  for  fraud  in 
its  procurement,  the  court  should  not  dismiss 
the  action  with  costs,  but  retain  it,  and  grant 
defendant  a  reasonable  time  to  plead.— Xork» 
V.  Yorke,  (N.  D.)  55  N.  W.  IOQSl 

Equitable  relief. 

38.  A  court  of  equity  will  not  vacate  a  Jndg- 
jient  at  law  merely  on  the  ground  that  the  offi- 
cer's return,  that  ne  had  served  the  summons 
on  defendant  to  the  judgment  by  leaving  a  copy- 
of  the  process  at  his  usual  place  of  reeudence. 
was  faUe;  but  tt  must  also  be  averred  and 
proved  that  defendant  to  the  judgment  has  m 
meritorious  defense. — Janes  v.  Howell,  (Neb.i 
55  N.  W.  965. 

39.  Where  no  special  proceeding  nadet  the 
Code  ia  available,  equity  will  enjoin  the  en- 
forcement of  a  Judgment  by  default,  taken  in 
fraud  of  a  promise  to  defendant  to  dismiss. — 
Oadwallader  v.  McCiay,  <Neb.)  55  N.  W.  10&4. 

80.  A  judgment  debtor  filed  a  supplemental 
complaint,  alleging  that  as  between  the  two 
judgment  creditors,  B.  and  G..  there  was  noth- 
ing due  B.  on  the  judgment  dalm;  that  the 
judgment  debtor  bad  obtained  from  G.  a  satis- 
faction of  the  judgment,  admittedly  without 
:  paying  any  consideration  therefor;  that  B.  was 
insolvent;  and  that,  if  on  a  fair  accounting  be- 
tween B.  and  O.  there  was  anything  found  due 
B.,  he,  the  judgment  debtor,  was  ready  and 
willing  to  pay  it;  and  he  prayed  that  the  satis- 
faction executed  by  G.  be  decreed  to  be  a  com- 
plete discharge  of  the  judgment,  and  that  R. 
and  G.  be  restrained  from  collecting  any  money 
on  account  thereof.  Had,  that  this  did  not 
constitute  an  action  of  interoleader,  and  hence 
the  complaint  was  not  defective  in  failing  to 
deny  collusion  between  plaintiff  and  either  B. 
or  G.,  or  in  failing  to  allege  that  tiie  amonnt 
of  the  Judgment  bad  t>een  paid  lqr_^aintiff  into 
oonrtd-^Gaynw  r.  Blewett  (Wla.)  05  N.  W.  109. 

Judicial  Sales. 

On  mortgagv  foreclomre,  see  ''Mratgagesi*'  U— 

13. 

Undsr  anostioa.  see  "Bxecntioa,"  4-6. 

Jurtodlotton, 

Of  appeal,  aaa  "Appaal.''  1.  & 
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Prorlnee  ct,  lee  "GoDtmeti,*  14;  *Wmtnal 

Uw^'  Trial,"  2&-82. 
Question  for.  we  "OmtracU,"  25.  20. 
Trial  of  separate  iBsoea.  aee  "Orimlnal  Law,**  4. 
Urgiiie  jox7  to  agre^  see  "Trial,'*  8. 

Competency  of  jnrOT. 

1.  In  an  action  aminat  a  r^lnmd  oampaoy, 

I  jnror  stated  on  h\a  voir  Aire  that  he  was 
enniRed  in  buyinff  and  Bhlpplns  ffrain  otm-  the 
rflilroad:  that  he  bad  received  faTon  from  the 
compaajr,  and  desired  to  retain  its  favorable 
consideration;  but  that  he  had  no  personal  feel- 
laK  in  the  matter,  and  could  render  an  im- 
partial Terd  let.  Htid,  that  a  challenge  for 
cause  was  properly  sustained.— Omaha  &  It. 
V.  R.  Co.  T.  Cook,  (Neb.)  65  N.  W.  G43. 

&  In  a  prosecution  for  keeplntr  a  saloon 
open  on  Sunday,  a  juror  testiSed  on  his  voir 
dire  that  fae  had  always  been  "down  on  fiqnor 
setliug;"  that,  when  sittlnfi  as  a  jnror  In  a  ease 
where  a  liquor  seller  was  interested  as  defend- 
ant or  a  witness,  he  had  a  prejudice  ai$ainst 
such  person,  and  that,  in  the  case  of  respondent, 
he  could  not  say  that  such  prejudice  would  be 
entirely  removed.  To  the  court  he  said  that 
he  would  not  be  prejudiced  against  a  liquor 
dealer  bv  reason  of  his  business;  but  fae  was 
promptea  by  the  prosecuting  attorney,  who  stat- 
ed that  it  was  bis  understnndinf;  that  the  juror 
wati  prejudiced,  not  afralnst  the  person,  but 
against  the  business.  ffrM.  that  a  challenge 
for  cause  to  the  juror  should  have  been  allowed. 
-People  V.  Wheeler,  (Mich.)  55  N.  W.  871. 

Challenges. 

it.  Where  the  examination  of  a  Juror  raises 
a  doubt  as  to  bis  being  an  elector  ox  the  county 
where  the  action  is  brought  there  Is  no  error  in 
sustaining  a  challenge  for  cause. — Omaha  & 
R.  V.  B.  Co.  y.  Cook,  (Neb.)  55  N.  W.  943. 

Harmless  error  in  snstaining  challenge. 

4.  The  fact  that  the  court,  on  the  chal- 
lenge of  the  state,  improperly  rejected  a  Juror, 
doea  not  prejudice  defendant,  if  he  was  tried 
Uy  an  Impartial  jury;  and  the  jury  will  be 
presumed  to  have  been  impartial  if  nothing 
appear  to  the  contniry.— State  t.  Ktnseman, 
(Minn.)  55  N.  W.  741- 

5.  Where  an  impartial  jury  Is  secured,  error 
cannot  be  predlcatcu  on  the  rejection  of  persons 
who  may  nave  been  qualifieu. — Omaha  &  R-. 
V.  R.  Co.  V.  Cook,  (Xeb,)  55  N.  W.  043. 

Bight  to  jury  trial. 

B.  \Vhere  a  party  states  in  open  conrt  that 
it  Is  Immaterial  to  him  whether  the  case  is  tried 
as  a  proceeding  at  law.  or  In  equity,  merely  d^ 
reeling  a  trial  as  In  equity  is  not  a  denial  of  a 
trial  by  jury,  as  it  was  his  duty  to  demand  anch 
trial,  if  he  wished  it.  —  Lothian  t.  Lothian, 
(Iowa,)  55  N.  W.  405. 

Waiver. 


7.  in  a  procpeding  in  garnishment,  where 
the  court  went  on  the  theory  that  the  suit  was 
o  "court  case."  but  one  in  which  it  might  order 
Kpe<'ific  questions  of  fact  to  be  tried  by  a  jury, 
rliiimaiils.  by  failing  to  object,  and  by  proceed- 
ing on  the  same  theory,  waive  the  right  to  a 
jnrj  trial,  if  such  existed.— Smith  v.  Barclay, 
Olinn.)  55  X.  W.  827. 

t:'-  The  waiver  of  a  jury  when  a  cause  U 
called  for  trial  is  a  waiver  only  as  to  the  in- 
sues  then  formed,  and  not  an  agreement  to 
waive  it  as  to  all  new  and  different  issues  that 
may  thereafter  be  formed  under  amended  olead- 
iiiTM. — McGreagh  v.  Nordberg,  (iliuii.)  55  N.  W. 
117. 

f*.  A  defendant  in  a  criminal  case  in  a 
municipal  court  which  has  the  some  jurisdic- 
tion in  crimiiiul  canes  as  a  justice  of  the  peace 
may  waive  the  ririit  of  trial  by  JD17.— State  r, 
kUnnoeb.  (Minn.)  55  N.  W.  658. 


10.  The  rIAt,  having  beea  wiriveA,  eaanot  be 
recalled  at  will.— State  t.  Bannodt,  (IObb.)  6& 
N.  W.  fiS8. 

J  UBTiUlUS  OF  THB  FEACBi^ 

ZJabillUes. 

1.  A  petition  stated  that  on  presentation  of 
an  appeal  bond  by  plaintiff  to  defendant,  a  Jus- 
tice of  the  peace,  defendant  approved  same, 
and  agreed  to  send  up  proper  transcript,  ex- 
pressly wtuving  any  right  to  payment  of  fees  in 
advance;  that  In  making  np  the  docket  defend- 
ant omitted  any  mention  of  the  appeal,  wrote 
plaintiff  he  must  pay.  or  the  transcript  would 
not  be  sent,  and  afterwaz^s  enterea  in  the 
docket  that  plaintiff  was  to  pay  before  the  ap- 
peal was  taken,  and,  not  having  done  so.  the 
appeal  was  not  taken;  which  entry,  it  was  al* 
leged.  was  false,  and  made  with  Intent  to  In- 
jure plaintiff,  and  prevent  his  appeal.  Bdd,  In 
an  action  for  damages  on  account  of  such  acta, 
to  show  not  merely  a  mistake  In  judgment,  but 
that  the  acts  were  malicious  and  corrupt;  and 
a  demnrm,  tharefiDre,  should  have  been  over-- 
rnled.-Honie  t.  Podll,  (lowaj  55  N.  W.  485. 
Filing  transcript  of  judgment  In  an- 
other court — Effeot. 

2.  How.  St.  §  0040.  provides  that,  when 
a  transcript  of  a  judgment  recovered  before 
a  justice  of  the  peace  is  filed  in  the  circuit  or 
district  court,  it  shall  have  the  same  effect  a» 
a  judgment  rendered  therein,  and  may  in  the 
same  manner  be  enforced,  discharged,  and  can- 
celed, and  that  execution  may  be  issued  there- 
on in  the  same  manner  as  if  execution  were  to 
be  Issued  by  the  Justii>e:  and  section  ftOOS  pro- 
vides that,  after  filing  and  docketing  such 
transcript,  all  executions  shall  be  Issued  out  of 
the  circuit  or  district  court,  and  the  power  of 
the  justice  In  respect  to  such  jud};ment  shall 
cease.  Hrld,  that  the  filing  of  such  tranncripr 
divests  the  justice  of  jurisdiction,  and  preventH. 
the  party  against  whom  the  judgment  was  en- 
term  from  thereafter  entering  a  stay  with  tht- 
jiistico.  McOrath  and  Ijonc.  J.T.,  disscntin;. 
—Hitchcock  V.  Uosmer.  (Mich.)  55  N.  W. 
841. 

lAChes. 

See  "Equity.**  10-21. 

LANDLORD  AND  TENANT. 

Lease  of  homestead,  exemption  of  roit,  see 

"Homestead,**  2. 
 of    state    mineral    lands,    see  "Public 

IjindH."  3-7. 
Mining  leases,  see  "Mines  and  Mining."  1. 
Bubrogaticm  to  lesson's  rights,  see  ":Subroga- 

tion,"  4. 

Wronfffnl  eivction. 

1.  A  lease  required  the  lessee  to  plant, 
properly  work,  and  harvest  all  crops  grown  on 
the  piviiiises,  and  provided  that  the  lessor 
might  re-enter  for  default  in  any  covenant. 
During  the  term  the  lessor  foreclosed  a  mort- 

frnge  on  the  lessee's  personal  [troperty.  so  that 
to  was  left  without  any  means  of  cultivating 
the  land.  The  lessor  then  gave  notice  to  qnit, 
anil  ufierwurds  went  on  the  land,  and  put  in  a 
on)p,  without  objection  from  the  lessee.  The 
lease  did  not  permit  a  subletting  without  the 
IcKsor's  consent.  Btid.  that  the  evidence  was 
not  sufficient  to  show  that  the  lessor  wrongful- 
ly took  possession  of  the  land  during  the  term. 
-  -\\'rinli[  V.  EvLTL'it,  Uowu,)  aO  X.  \V.  4. 

Leases. 

3.  A  lease  of  a  tract  of  land  Inclndlng  half 
the  bed  of  a  stream  gives  the  lessee  whatever 
rights  the  lessor  has  to  cut  and  remove  the  ice. 
—Marsh  v.  McNider,  (lowo,)  55  N.  W.  469. 

3.  riaintiff  company,  in  lensiiig  u  thmtcr 
building  owned  by  it  to  another  company,  ob- 
tained a  covenant  from  d^ndant,  a  stockhold* 
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m  ht  thft  lattar  eompuir.  tiiat,  If  tiie  learine  of 
the  boUdlng  cftused  the  occupant  of  a  saloon 
tfao'ein  to  slve  ap  his  lease,  defendant  would 
assume  It  Held,  that  the  fact  that,  after  de- 
fault in  payment  of  not  hr  the  saloon  keeper, 
idalntffl  tMrminated  the  lease  and  got  possession 
of  the  premises,  did  not  affect  its  rieht  of  ac- 
tion on  the  covenant.— Academy  of  Music  Go. 
T.  Davidson,  Pt^s.)  OG  N.  W.  172. 

4.  Comp.  Laws,  S  3741,  provides  l-hat  when 
a  tanont  remains  in  posseasion  of  leased  wop- 
ert7  utter  the  expiration  of  his  term,  and  tho 
lessor  accepts  rent,  the  parties  are  presnmud 
to  have  renewed  the  hiring  on  the  same  torms 
and  for  the  same  time,  not  exceeding  one  year. 
HM,  where  a  tenant  rented  premises  for  one 
year  from  April  1,  1S36,  and  held  over,  and  the 
landlord  accepted  rent  and  cave  notice  March 
28,  1889,  to  leave  the  premises  May  1st,  the 
landlord  did  not.  hj  making  a  demand  for  rent 
for  the  month  of  April,  renew  the  lease  for  an- 
other year,  since  the  demand  was  not  under  the 
lease,  bat  under  the  license  of  the  notice. — 
Banbury  v.  Sherin,  (S.  D.)  55  N.  W.  723. 

Iieases— Termination  and  snrrender. 

6.  A  complaint  which  allefres  the  mailing 
of  a.  verbal  lease  for  a  term  not  specified,  but 
"from  month  to  month,"  and  the  giving  of  a 
month's  notice  to  the  lessee  to  quit,  shows  a 
termination  of  the  lea8e.—B8Qbury  v.  Sherin, 
(H.  D.)  S5  N.  W.  723. 

8.  A  surrender  of  a  lease  by  operation  of 
Ifiw  may  arise  from  any  condition  of  facts,  vol- 
untarily assumed,  incompntible  with  the  ex- 
istence of  the  relation  of  landlord  and  tenant 
beween  the  parties;  as,  for  instance,  whon  a 
new  tenant  has,  by  agreement  with  the  land- 
lord, been  substituted  snd  acc^ted  In  place 
of  the  old.— Bowen  v.  HaskeU,  Ofinn.)  65  N. 
W.  829. 

Tenanoles  flrom  year  to  year. 

7.  Comp.  Laws,  8  3741,  provides  that  vrhea 
a  tenant  nmialns  In  possession  of  leased  prop- 
erty aftPf  the  exi^ratlon  of  his  term,  and  the 
lessor  accepts  rent,  the  parties  are  presumed 
to  have  renewed  the  hiring  ou  the  same  tprina 
and  for  the  same  time,  not  exceeding  i.'ie  yenr. 
Udd,  where  a  tenant  rents  premises  for  one 
year,  at  a  certain  rate  per  month,  and  holds 
over  for  two  years,  the  landlord  accepting  rent, 
that  the  tenancy  iv  not  from  year  to  year,  but 
for  definite  terms  of  one  year  each.— Banbnrv 
V.  Sherin.  (S.  D.)  65  N.  TV.  723. 

Landlord's  lien. 

8.  In  an  action  by  an  administrator  to  en- 
force a  lien  for  rent  against  grain  grown  on 
the  leased  land,  and  purchased  by  dei^endants 
from  the  lessee,  it  is  no  defense  that  in  a  re- 
plevin suit  by  defendants  against  the  lessee,  on 
refusal  of  the  latter  to  deliver  the  grain  in  ac- 
cordance with  his  contract  of  sale,  plaintiff 
administrator  was  a  witness,  and  made  no 
claim  to  the  grain,  when  it  does  not  appear 
that  sudi  action  on  his  part  misled  defendants 
to  thefr  detriment.— Durlam  v.  Steele,  tfowaj 
68  N.  W.  609. 

Land  Office. 

Fowor  to  caned  warrants,  aee  "Pntdlo  Landa," 
11—15. 

Ijarceny, 

See  "Bectiving  Stolen  Gooda," 

Leases. 

See  "Landlord  and  Tenant,"  2-6. 

Mining  leases,  see  "Mines  and  Mining,"  1. 

Of  state  mineral  lands,  we  "i'ublio  Landa,"  3-7. 


Ijegacies. 


Bee  "WUle." 


Tiegtolatarfc 

See  "State  Legtslature." 

TiTBKTi  ANJ}  SLASUHB. 

Wbat  actionable. 

1.  A  letter,  written  by  one  of  two  rival 
milk  sellers,  advising  a  shipper  to  sell  no  more 
milk  to  the  other  unless  he  bad  surety  tor  his 
goods,  as  such  seller  paid  nothing  to  his  ship- 
pera,  is  libelous  pa-  se.— Brown  T.  VannaiasB, 
(W&.)  65  N.  W.  1S8. 

FrlTileged  oommnnioatlons. 

9.  A  letter,  written  by  one  of  two  rival 
milk  sellers,  advising  a  shipper  to  sell  no  more 
milk  to  the  other  unless  he  had  surety  for  his 
goods,  was  not  a  privileged  oommuoication.— 
Brown  v.  Vannaman,  (Wis.)  65  N.  W.  183. 

Qnestion  for  jury— Meaning  of  words. 

8.  In  an  action  of  libel,  for  pnbliRbing  an 
article  charging  a  supervisor  'mth  reoeiviDg 
unlawful  compensation  for  his  services,  plain- 
tiff admitted  the  receipt  of  the  money,  but 
claimed  that  he  reeelTed  It  for  oommlttee  work, 
and  that  the  article  charged  him  with  receiv- 
ing it  for  his  services  while  the  board  was  la 
session.  Defendants  claimed  that  the  article 
cliarged  plaintiff  with  unlawfully  receiving  it 
for  committee  work.  The  article  was  ambigu- 
ous as  to  the  services  for  which  the  extra  com- 
pensation was  charfred  to  have  been  received. 
tfcld,  that  the  meaning  of  the  article  was  fur 
the  jury.— Bwlng  r.  Ahnger,  (BUdu)  KS  N.  W. 

oi>a 

Criminal  prosecution — Complaint. 

4.  A  complaint  for  criminal  libel  set  out 
three  articles,  which  were  published  in  thrw 
consecutive  Issues  of  defendant's  newspaper, 
and  alleged  that  the  first  article  Intended  in 
charge  that  complainant  had  an  arm  broken 
under  disgraceful  circumstances;  the  aecuii-l. 
that  complainant  bore  upon  his  person  tbtr 
marks  of  adventures  at  institutions  of  a  dis- 
reputable character;  and  the  third,  that  :> 
statement  by  a  certain  doctor  that  complain- 
ant's arm  had  been  broken  while  being  ejected 
from  a  house  of  ill  fame  was  true.  Iidd  that, 
as  interpreted  by  the  pleader,  each  article 
charged  a  disgraceful  act  within  the  meanim: 
of  the  statute  punishing  criminal  libel,  ami 
consequeutly  that  the  complaint  was  bad  fur 
duplicity.  Urant,  J.,  dissenting.  —  Peoide  v. 
Jackman,  (Mich.)  55  N.  W.  809. 

5.  It  was  proper  to  Introduce  extrinsic 
matter  into  a  complaint  for  criminal  libel  t-i 
explain  the  nature  of  the  charge  complaineil 
of,  where  its  meaning  would  odierwise  have 
been  doubtful.— People  v.  Jackman,  (Midi.)  5.") 
N  W  809 

a.'  Under  Act  No.  210,  Pub.  Laws  18S3. 
which  makes  it  a  misdemeanor  to  falsely  and 
maliciously  impute  to  another  by  word  or 
writing  an  InfamouB  or  degrading  act,  m  com- 
plaint which  charges  defendant  witb  publish- 
ing in  a  newspaper  that  eomplainanrs  arm 
was  broken  while  being  ejected  from  a  hou»e 
of  111  fame  charges  a  degrading  act.— People 
T.  Jackman.  (Mich.)  65  N.^.  80^ 

 Uvidence. 

7.  Evidence  that  the  facts  alleged  la  the 
complaint  as  libelous  had  for  a  long  time  been 
enrrently  reported  and  believed  in  the  com- 
munity, and  that  they  had  been  so  r«>orled  to 
defendant,  was  properly  excluded.- I'enple  v. 
Jackman,  (Mich.)  SfiT  N.  W.  800. 

License. 

Of  liquor  traffic,  see  "Intoxicating  Liqnora," 
1-8. 

To  practice  medidne,  aee  "niyiddanB  and  Snr- 
geona." 
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IiUflNS, 

8ec^  alw,  "Mechanics'  Liens.'* 

For  damajre  by  treapauins  animali,  wm  **Aift- 

malB."  2. 
For  taxes,  see  "Taxation,"  5, 
Of  attachmmt,  tee  "Attachment."  6.  7. 
Of  attomcr,  see  "AttornfT  and  CSient,*'  S-T. 
Of  carrier,  see  "Carriers,**  1. 
Of  ionkeopers,  see  "InnkeeperB." 
Of  jurlsment,  see  "JudsineDt,"  10-21. 
Of  landlnrd.  see  "Landlord  and  Tenant,"  & 
Of  mortxage,  nee  "Ghattd  Mortgages,"  17.  18; 

"Mor^ge^"  2.  8. 
On  lRtnb«-  for  sawing,  see  "Logs  and  Logging." 

2-6. 

Veudor's        see  "Vendmr  and  PnrchRser,"  & 

In  generaL 

1.  A  contractor,  who  had  gnarantied  his 
8nt>contractor's  purchases  of  material,  tormi- 
Datod  the  contract,  and  brought  suit  on  the 
niibcoQtractor'a  bond  for  money  paid  oat  for 
him  for  material.  Held,  that  he  had  no  lien, 
nor  right  of  possession,  on  unused  material 
left  by  the  suhcontrartor  in  the  btdlding.— 
Walthen  t.  Knntxen,  (Neh.)  SS  N.  W.  lOOa 

Equitable  lieng. 

3.  A  contract  provided  that  W.  ft  Go.  wem 

to  famish  the  mon^.  and  B.  &  Co.  were  to 
buy  corn,  place  it  in  cribs,  insure  it,  and  incur 
all  lawful  expenses  of  preparing  for  market; 
that  the  com  was  to  be  the  property  of  W.  & 
Co.,  and  that  the  profits  above  the  actual  cost 
of  the  corn  and  expenses  were  to  he  equally 
ilividpd.  Brld.  in  replevin  ncainst  a  receiver  of 
It.  &  Co..  who  denied  the  title  of  W.  &  Co.. 
and  their  right  to  possession,  that  AV.  &  Co. 
had  a  lien  on  the  com  for  the  purchase  money 
and  their  share  of  the  profits,  and  were  en- 
titled to  immediate  possession.— Ogdm  t.  IVar- 
ren.  fNeb.)  55  N.  W.  221. 

3.  The  holder  of  railroad  land  contracts 
mortgng'eil  the  land  to  D..  and  then  auitclaimed 
nnd  Rssif^ed  the  contracts  to  a  hank.  D. 
broaght  snit  to  foreclose,  making  the  bank  a 
party.  The  bank  having  npi)eared  and  an- 
swered, all  the  parties  made  a  stipulation  of 
the  amounts  and  rank  of  their  interests,  on 
which  decree  was  afterwards  entered.  A  few 
ilnys  after  said  stipulation,  the  bank,  at  D.'s 
request,  paid  the  railroad  a  sum  due  on  the 
land,  bnt  did  not  set  up  this  payment  In  the 
forecloaure  case.  D.  bought  the  land  on  fore- 
olosnre.  and  his  derlsee,  desiring  to  get  a 
deed  from  the  railroad,  sned  the  hank  for 
nossession  of  the  contracts,  and  to  qnlet  his 
title.  Held,  that  he  must  first  do  equity  by 
imying  the  bank  the  sum  it  had  advanced  at 
X>.  8  request,  with  Interest,  which  constituted 
an  equitable  lien  on  the  premises. — Dimlck  v. 
Orand  Island  Banking  Co.,  (Neb.)  53  N.  W. 

life  Estate. 

Se*  "Estates;"  -Wills." 

life  Ixuuranoe* 

Sm  "Insurance." 

lilMITATION  OF  ACTIONS. 

See,  also,  "Adverse  Possession." 
Barred  claim  as  consideraticm.  see  "Contracta,** 
7.  8. 

Unchea.  see  "Equity."  19-21. 
XVooeedings  to  revive  judgment,   see  "Judg- 
ment," 28. 

TV)  enforce  Ueo.  see  "Mechanics'  Liens,"  28,  29. 
rCo  set  wide  sale  noder  power,  see  "Mortgages," 
15. 

VVlien  statute  applicable. 

1.  An  action  bronght  under  Acts  1873.  No. 
SSt,  f  17, 1^  the  neelv&e  of  an  Insolvent  mntnal 


Are  faisorsnce  oompanr.  to  recover  an  assess- 
m&it  levied  against  a  member,  by  order  of  the 
court,  to  UqaUate  the  UabUltlse  of  the  com- 

eany.  Is  barred  by  the  statute  of  limitations 
I  reference  to  actltxis  on  oMitracts  if  ccnn- 
menced  six  years  after  the  assessment  fell  due^ 
-Wardle  v.  Hudson,  (Mich.)  66  N.  W.  992. 

Bnnnlng  of  statnte. 

5.  As  against  a  claim  upon  a  county  for 
the  amount  paid  for  lands  at  a  void  tax  sale, 
under  Gen.  SL  1878,  c.  11,  |  97.  as  amended 
by  Gea.  Laws  1881,  c.  10.  the  statute  of  lim- 
itations commences  to  mn  on  the  day  of  the  en- 
try of  judgment  against  the  purchaser  adjudge 
ing  and  decreeing  such  sale  void.— 'Easton  v. 
Sorenson,  (MinnJ  55  N.  W.  12a 

 Nonresidenta. 

8l  The  statute  of  limitations  of  this  state 
docs  not  bar  an  action  on  notes  made  by  a 
resident  of  another  state,  in  the  absence  of 
proof  that  the  maker  has  become  a  resident  of 
this  state.— Way  v.  Colyer,  (Minn.)  55  N.  W. 
744. 

4.  Under  Code,  i  17,  providing  that  the  ab- 
sence from  the  state  of  a  nonresident  shall  not 
extend*  the  period  within  which  actions  in  rem 
may  he  commenced  by  and  against  such  non- 
resident, or  his  representatives;  and  under  Code 
Civil  Proc.  S  77,  providing  that  service  may  be 
made  by  publication  Id  actions  which  relate  to. 
or  the  subject  of  which  is,  real  or  personal 
property  in  this  state,  where  any  defendant 
clauns  a  lien  or  interest  therein,  or  the  rdlef 
demanded  consists  in  excluding  him  from  any 
interest  therein,  and  such  defendant  is  a  non- 
resident.— a  defendant  in  an  action  to  quiet  title 
may  plead  adverse  possession,  though  he  was  a 
nonresident,  and  absent  from  the  state,  during 
a  portion  or  all  of  the  period  covered  by  his 
possession,  since  such  ac  action  Is  an  action  "In 
rem,"  within  the  meaning  of  the  statQte. — Lan- 
try  T.  Parker,  (Neb.)  55  N.  W.  902. 
^—  Fraud. 

B.  A  debtor  who  was  known  by  hex  cred- 
itors  to  be  insolvent  conveyed  all  of  her  real 
estate  by  deed  duly  recorded,  and  told  her 
creilitors  at  the  time  that  the  only  object  of 
the  conveyance  was  to  beat  her  foreign  cred- 
itors; that  she  had  been  advised  to  put  her 
property  out  of  her  bands,  and  intended  to  do 
so  until  she  could  settle  matters;  that  she 
coold  pay  all  her  home  creditors,  but  there 
were  sqme  debts  she  did  not  feel  bound  to 
pay;  that  the  object  of  the  deed  was  to  secure 
a  debt  to  the  «-antee.  the  surplus  to  be  re- 
turned to  her.  Held,  that  the  creditors  disoov- 
ered,  on  the  date  of  recording  the  deed,  that 
the  same  was  fraudulent,  and  hence,  under 
Code  Civil  Proc.  §  12,  the  statute  of  limitations 
commenced  to  mn  from  that  date.— Gillespie 
V.  Cooper,  (Neb.)  55  N,  W.  302. 

6.  Code  Civil  Proc.  §  12.  provides  that  an 
action  for  relief  from  fraud  must  he  com- 
menced within  four  years  from  the  discovery 
of  the  fraud.  Held,  that  the  statute  beiran  to 
run  against  a  creditor  from  the  discovery  of 
the  fraudulent  act  on  the  part  of  his  debtor, 
whether  the  creditor's  claim  had  been  reduced 
to  judgment  or  not,  since  he  was  not  limited  to 
a  creditor'^  bill  in  order  to  obtain  rdief  on  the 
ground  of  fraud,  but,  ander  Code  Civil  Proc. 
j  11)8.  Bubd.  8.  could  attach  the  property  fraud- 
ulently conveyed.  Irvine,  C,  dissents.— Gil- 
lespie V.  Cooper,  (Neb.)  55  N.  W.  302. 

7.  la  October,  ISHl.  a,  being  largely  hi- 
debted  to  various  parties,  conveyed  all  her  prop- 
erty-four city  lots— to  one  R.,  with  a  secret 
agreement  between  them  that  H.  should  sell 
the  lots,  and  retain  the  amount  of  the  debt 
owing  him  by  C.  and  return  the  surplus  to  C., 
or  such  person  as  she  might  designate.  B. 
agreed  with  C.  that  if  she  would  find  a  pnr* 
chiiser  for,  or  sell,  them,  he  would  pay  her  as 
commission  all  that  remained  of  the  lots,  or 
flioir  pnx-eeds,  after  the  payment  to  him  of  her 
debt.  Tn-o  of  the  lots  were  sold.  lU's  debt 
paid,  and  at  C'a  reaucst  the  Temainlng  two 
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lot!  were  coBrmd  to  Imt  hinbuid.  wfthont 
coQsideratiim.  Betd,  that  the  oonTeyancA  by 
R.  to  Cs  hubuid  wu  not  a  coatinoation  or 
cotiBDmmatioD  of  the  frand  of  Octobo'.  1884, 
but  a  new  and  independent  one,  and  henoe  a 
suit  by  0.*8  credltore  to  tet  aside  the  coiiTejr- 
ance  of  October,  1884,  and  also  the  conTeyance 
to  U.'s  husband,  commenced  within  four  yean 
from  the  recording  of  sucji  conveyance,  was 
not  barred  as  to  the  latter  conveyanco.— GU- 
leepie  t.  Cooper.  (Neb.)  65  N.  W.  302. 

8.  The  lapae  of  four  years  after  the  dlieoT- 
ery  of  alleged  frauds,  or  of  such  facts  as  were 
BulBoient  to  demand  such  in  resti^atton  as 
would  have  disdoied  alleged  frauds  in  the  jn- 
didal  sale  of  corporate  property  to  an  oflUcer 
of  the  corporation,  bars  an  action  by  a  stock* 
holder  to  impress  the  property  with  an  express 
trust  upon  toe  ground  of  such  fraad.— Horbach 
T.  Marsh,  (Neb!)  55  N.  W.  286. 

Hauning  of  statute — Trusts. 

0.  Where  a  man  purchases  land  with  his 
wlf^s  mon^,  and,  contrary  to  her  direction, 
tidtes  the  title  In  ms  own  name,  and  they  occu- 
py the  land  as  a  homestead  for  more  than  20 
years  after  the  wife  discorers  that  the  title  la 
in  him,  and,  from  the  inception  of  the  trast  until 
hfs  death,  always  admits  the  trust,  and  never  as- 
serts any  interest  In,  or  exercises  any  control 
over,  the  land,  hostile  to  such  trust,  the  statute 
of  limitations  does  not  run  against  the  wife 

grior  to  his  death.— Fawcett  t.  Fawcett,  (Wis.) 
5  N.  W.  405. 

10.  In  an  action  to  discover  assets  of  de- 
fendant'fi  deceased  father's  estate,  brought  by 
ibn  administrator,  where  it  is  alleged  that  de- 
cedent did  business  in  defendant's  name  to 
defraud  bin  creditors,  it  appeared  that  the  nroo- 
erty  sought  to  l>e  recovered  came  into  defend- 
ant's possession  after  her  father's  failure  in 
business,  and  he  continued  to  use  the  property 
as  hfs  own  until  his  death,  but  did  business  in 
her  name.  Beld,  that  as  It  did  not  appear  that 
defendant  had  repudiated  the  trust  oefore  her 
father's  death,  the  action  was  not  barred  by 
the  five-year  limitation,  when  brought  within 
five  years  after  his  death.  —  Long  t.  Valleau, 
(Iowa.)  55  N.  W.  31. 

 Interruption  by  legal  proceedings. 

11.  Where  a  demurrer  Is  sustained  to  the 
declaration  In  an  action  for  libet  because  sev- 
eral cnnsGs  of  actiitn  arc  allepod  in  one  count, 
and  leave  being  given,  plaintiff  files  an  amend- 
ed declaraUon  setting  rarth  each  cause  of  ac- 
tion in  a  separate  count,  it  is  error  to  compel 
him  to  strike  out  all  counts  of  the  amended 
dedaration  based  on  articles  published  more 
than  two  years  before  leave  to  amend  was 
given,  if  the  same  were  not  barred  when  the 
original  declaration  was  filed,  sin<re  the  filing 
of  the  amplified  declaration  Is  not  the  com- 
mencement of  the  new  action,  but  a  continua- 
tion of  the  original  one.— -Randall  v.  Oartner, 
(Mich.)  65  N.  W.  843. 

AolEnowIadgment  and  new  promise. 

Vi.  In  an  action  against  the  maker  and 
surety  of  a  note  the  defense  was  the  statute  of 
limitations.  Plslntlff  sought  to  recover  on  the 
ground  that  the  note  was  taken  out  of  the  stat- 
ute by  the  indorsement  of  a  payment  made  by 
the  maker  at  the  request  or  by  the  direction 
of  the  surety,  but  be  was  unable  to  say  whether 
a  conversation  with  the  surety,  relied  on  to 
support  his  position,  took  pince  before  or  after 
the  payment  in  questiou.  His  testimony  tend- 
ed to  show  tliat  the  Indorsement  was  on  tfae 
note  when  the  conversation  took  place.  Held, 
that  the  evidence  justified  the  direction  of  a 
verdict  for  defendants,  under  Rev.  SL  §  4248, 
providing  that,  "if  there  are  two  or  more  Joint 
fontractont,  *  *  *  no  one  of  them  shall  Iom 
the  benefit  of  the  provlirion  of  the  statute  tXl 
limitations,  so  as  to  be  chargeable,  by  reason 
only  of  any  payments  made  by  any  other  or 
others  of  them.''— Coleman  t.  Ward,  (Wis.)  55 
N.  W.  «8Sw 


18.  Whm  a  Joint  ddl>tor,  on  demand  of 
payment,  refOTS  the  creditor  to  his  codebtor,  it 
amounts  to  a  direction  to  the  latter  to  msk» 
payment  for  him,  and,  if  he  does  so,  the  pay- 
ment will  continue  the  debt  from  that  date  as 
to  both.-Ooleman  t.  Wattt,  (Wis.)  OB  N.  W.- 
oyo. 

14.  McGlain*s   St    i   8744.   provides  that 

'  causes  of  action  founded  on  contract  are  re- 
vived by  an  admission  that  the  debt  is  unpaid, 
as  well  as  by  a  new  promise  to  pay  the  same,* 
when  made  la  writing,  and  signed  by  the  party 
charged,  SeJd,  that  a  cause  of  actioa  for  a 
tort  barred  by  tfae  statute  is  not  revived  by  a 
promise,  in  writing,  to  psy  the  damages  elalmed 
therefor.— Feterson  v.  Breltag,  (Ibwa.)  55  N. 
W.  88. 

Burden  of  proof. 

15.  Where  a  party  seeks  rdlef  on  the  gronnd 
or  fraud  more  than  six  years  after  the  com- 
mission of  the  act  constituting  the  alleged 
fraud,  he  must  allege  and  prove  that  the  facts 
were  not  discovered  until  within  six  years  be- 
fore the  commencement  of  the  action.— Morrill 
V.  Little  Falls  Manuf  g  Co.,  (Minn.)  55  N.  W. 
647. 

liiquor  SeUing. 

See  "iBtozIcaliag  Uqnors." 

LIS  FKBTDENS. 

Notice — Proof  of  publication. 

In  an  action  to  determine  adverse  claims 
to  certain  real  estate,  in  which  the  summons 
was  served  by  publication,  the  printer's  affida- 
vit did  not  mention  the  publication  of  notice  of 
lis  pendens,  but  a  printed  copy  of  such  notice, 
following  the  summons,  appeared  in  the  news- 
paper clipping  attached  to  the  affidavit,  and 
referred  to  therein.  Held,  that  the  proof  of 
publication  of  notice  of  lis  pendens  was  soffi- 
oieut.— luglee  t.  Wellea,  OOinn.)  66  N.  W.  117. 

IiOGIS  Asm  IiOGOINO. 


I>riving  in  navigable  streaai. 
Waters." 


**Navigabl» 


Sale — Construction  of  contract. 

1.  A  written  'nntroct  for  the  sale  of  logs 
"boomed  and  delivered  to  tug"  means  that  the 
seller  is  to  Indose  the  logs  in  a  boom,  so  that 
a  tag  could  fasten  to  them  and  tow  them  away. 
—Uasper  v.  H^mbach,  (Minn.)  55  N.  W.  608. 

Lien  for  sawing. 

S.  A  person  who  saws  a  large  Quantity  of 
Inmber  for  another  has  a  lien  on  any  part  of  it 
for  the  entire  bill  for  sawing. — Hughes  v.  Tan- 
ner, (Mich.)  55  N.  W.  6(il. 

8.  Though  it  was  agreed  that  all  the  lum- 
ber was  to  remain  on  the  docks  of  the  saw- 
yer, in  hb  possession,  until  the  sawing  bill 
was  paid,  such  contract  is  not  inconsistent 
with  his  right  to  claim  a  lien. — Hughes  v.  Tan- 
ner, (Mich.)  55  N.  W.  061. 

4.  The  fact  that  part  of  the  lumber  was 
shipped  by  plaintiffs'  vendor  and  by  parchasers 
without  payment  of  the  sawing  bill,  and  with- 
out protest  by  defendant,  does  not  preclude  the 
latter  from  claiming  a  lien  on  what  remained, 
in  the  absence  of  a  right  expressly  reserved  to 
ship  before  payment.  —  Hughes  v.  Tanner, 
(Mich.)  55  N.  W.  mi. 

5.  Nor  does  the  fact  that,  ss  the  lumber 
was  sawed  and  piled,  it  was  marked  with  cer- 
tain initials,  take  it  out  of  the  sawyer's  pos- 
session, where  he  had  an  additional  duty  yet 
to  perform  respecting  It,  and  neitlier  party  re- 
garded the  marking  as  having  any  slgolA- 
eance  as  a  delivery  or  transfer  of  pomsdon.— 
Uoghes  T.  Tanner,  (Mich.)  55  N.  W.  661. 


Lumber. 
8m  "Lois  and  Logins.** 
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lionatlo. 

Sea  "JutloH  of  the  Pvaoe." 

HAIildOUS  FBOSBOrmOH. 

Proximate  damacea,  m*  "Danasei^**  1. 

Whm  action  Uos. 

1.  Ad  ftctioQ  will  lie  tor  malidona  proeeeu* 
tioQ  of  a  civil  action.  —  O'Neill  T.  Jolmioii, 

(Uiim.)  65  N.  W.  001. 

Probable  cause. 

8  Whpre  information  Ib  clren  on  which 
one  Instltntea  a  crimtnal  prosecution,  but,  at 
the  time,  knowe  that  npon  iDooiiy  it  may  be 
Ascertained  that  no  offense  had  been  committed, 
and  there  Is  no  difficulty  in  maldn;,  or  reason 
for  not  making,  such  Inguirr,  such  person  will 
Im>  i4inrged,  on  the  question  of  probable  cause, 
with  knowledge  of  such  facts  as  be  would  have 
t4>amed  bad  be  made  the  Inqairr.— Boyd  t. 
^rendenhall.  <Hliui.)  6S  N.  W.  45. 

Pleading. 

8.  Where  defendant  chareed  jAafntlff  b^ 
fore  a  jnatlee  of  the  peace  wini  a  criminal  of- 
fense, and  the  jury  made  a  spedal  fladioK  that 
"the  complaiot  was  made  without  probable 
cauBe,"  in  a  subsequent  action  against  defend- 
ant for  maliclons  prosecution  an  error  of  the 
«oart  In  refnalog  to  strike  from  the  petition 
an  alleRation  of  the  special  finding  was  cured 
by  a  charjre  that  the  record  iu  the  drlmioal  case 
could  be  considered  by  the  jury  only  so  far  as 
it  tended  to  show  the  i&Btltatlon  and  determina- 
tion of  the  prosecution.— Obenialte  T.  Johnson, 
<Neb.)  55  K.  W.  220. 
Instructions. 

4.  \Vbere  defendant  charged  plaintiff  he- 
f6re  a  Jastice  of  the  peace  with  a  criminal  of- 
fense, and  the  Jury  made  a  Bperinl  finding  that 
"the  complaint  was  made  without  probable 
•cause."  in  a  subsequent  action  against  defend- 
ant for  malicious  prosecution  an  eiTor  of  the 
-court  in  permitting  the  special  finding  to  be 
read  by  the  jury  was  cured  by  a  charge  that 
the  record  in  the  criminal  case  could  be  consid- 
■«red  by  them  only  so  far  as  it  tended  to  show 
the  Institution  and  determination  of  the  pros- 
-ecutlon.— Obemalte  t.  Johnson.  (NebJ  65  N. 

MAIiPRACnCB. 

I>egree  of  skill  required. 

1.  A  surgeon,  in  the  treatment  of  his  pa- 
-tfeDt,  must  exercise  that  degree  of  knowledge 
^nd  skill  ordinarily  possessed  by  members  of 
tbe  medical  profession. — Hewitt  t.  EUmihart. 
<.Neb.|      N.  W.  252. 

2.  Fhysidana  and  snneons  &re  required  to 
-«xerd8e  ordinary  skill  and  diligence;  that  is, 
it-he  arerage  of  that  possessed  by  the  profession 

a  body,  and  not  by  tbe  thoroughly  educated 
-alone,  baviug  regard  to  the  Improvements  and 
advanced  state  of  the  profession  at  the  time  of 
«he  treatment.— Peck  t.  Hutchinson,  Oowa.)  55 
N.  W.  511. 
Compensation . 

5.  In  the  absence  of  an  express  contract 
conning  compensation  for  tbe  services  of  a 
xyhysician  or  surgeon,  the  law  implies  a  promise 
«o  compensate,  and  hence,  in  such  case,  the 
(physician  or  surKeou  must  exercise  ordinaTT 
«kill  in  rendering  his  services.— Peck  t.  Hntch- 
-inson,  (Iowa,)  65  N.  W.  fill. 
JSvidence. 

4.  'Where,  In  an  action  for  negligently  per- 
-#'orming  a  surgical  operation  on  EMjaintifTs  eye, 
AC  fa  admitted  that  plaintiff,  a  minor  female, 
■ud  a  sexHal  tJUaease,  which  caoned  the  diieaaed 


condition  of  tile  en,  erldenca  tiiat  her  parents 
had  never  iMen  afflicted  with  snch  a  disease  Is 

Incompetent,  in  the  absence  of  any  claim  by 
defeudaat  that  they  had  been  thus  afflicted,  or 
that  plaintiff  herself  had  been  nnchaate.— Peak 
T.  Hutchinson.  (Iowa,)  65  N.  W.  511. 

S.  In  an  action  for  negligently  performing 
a  surgical  operation  on  plaintiff's  eye.  alleged 
to  haTe  caused  a  loss  of  plaintiff's  sight,  evi- 
dence that  the  disease  from  which  plaintiff 
was  suffering  generally  resulted  in  a  loss  of 
sight  is  comMtent.  —  Peek  v.  Hntchiuson. 
(Iowa J  06  N.  W,  fill. 

 Suffloienoy. 

0-  In  an  action  for  malpractice,  It  Is  not 
necessary,  to  snstain  a  verdict  for  plahitill, 
that  all  the  expert  witnesses  called  should  con- 
sider the  treatment  ptirsued  by  defendant  Im- 
proper, nor  will  the  fact  that  aU  such  witnesses 
agree  that  a  portion  of  tbe  treatment  Is  proper 
I  under  some  cireumstances,  in  itself,  defeat  a 
I  rmov^.— Hewitt  t.  Blsenbsrt,  (Neb.)  55  N. 

KANBAUTTS. 

To  canvasdng  board,  see  "Elections  and  Vot- 
ers," 10, 11. 

To  courts  and  Jndtofal  offloers. 

1.  Mandamns  wHI  not  lie  to  compel  a  pro- 
bate jndire  to  vacate  an  order  admitting  a  will 
to  probate.— Corby  v.  Wayne  Probate  Jadge, 

(Mich.)  55  N.  W.  386. 

 Sheriff. 

2.  Mandamns  will  not  Issncb  on  the  relation 
of  persons  accosed  of  murder,  to  compri  the 
sherllf  to  bring  them  before  a  certain  circuit 
court  commissioner,  in  order  that  they  be  ad- 
mitted to  bail,  when  the  answer  shows  that  the 
sheriff  had  good  reason  to  believe  such  commis- 
sioner disqualified,  and  no  issue  was  asked  to 
try  the  qa«tion.  snd  there  appears  to  be  anoth- 
er commissioner  as  well  as  toe  fdrcuit  judire,  by 
either  of  whom  presomably  rdators  may  be  ad- 
mitted to  bail.— Elder  v.  Gamer,  (Mich.)  55  N. 
W.  460. 

To  municipal  boards  and  officers. 

8.  A  board  upon  which  is  imposed  the  duty 
of  hearing  and  determining  applications  for 
licenses  to  sell  liquors  will  be  compelled,  by 
mandamus,  to  convene,  and  revoke  a  license 
granted,  where  the  essential  proceedings  requi- 
site to  granting  a  lawful  license  have  not  been 
complied  with.— State  v.  Johnson,  (Neb.)  65  N. 
W.  874. 

4.  When  the  legality  of  a  county  warrant 
has  been  established  by  the  jadgm^it  of  a 
court  of  competent  jurisdiction,  and  the  treas- 
ure refuses  to  pay  tbe  judgment,  the  court 
may,  on  proper  application,  issue  a  peremptory 
writ  of  mandamus  to  compel  the  treasurer  to 

j  pay  the  judgment,  when  no  facts  are  present- 
I  ed  to  the  court  tending  to  impeach  the  judg- 
ment, or  show  that  it  has  been,  or  la  about  to 
be.  appealed  from,  or  otherwise  reviewed. — 
Kvans  v.  Bradley.  (S.  D.)  55  N.  W.  T21. 

5.  Under  the  charter  of  the  city  of  Jack- 
8on.  a  member  of  the  common  council  cannot. 
hr  mandamus,  compel  bis  recognition  as  a 
membtf  of  the  board  of  public  works,  unless 
his  petition  shows  his  election  by  a  majority  of 
the  common  council,  exclusive  of  his  own  vote. 
—Tinker  v.  Board  of  Public  Works  of  Jack- 
son, (Mich.)  65  N.  W.  461. 

fi.  The  illegal  and  void  app<dntment  of  a 
presidoit  pro  tem.,  by  tbe  boara  of  directors  of 
an  independent  school  district,  to  aivrove  and 
file  a  contract  of  employment  with  a  teacher 
after  the  refusal  of  the  regular  president  to  do 
!  so,  is  not  a  waiver  by  the  teacher  of  the  per- 
'  formance  of  that  dnty  by  the  president,  and 
does  not  bar  mandamus  proceedings  by  the 
teacher  and  the  board  to  compel  him  to  do  so. 
—Independent  Dist.  of  Eden,  No.  2,  v.  Rhodes* 
dowaj  55  N.  W.  521. 
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Parties — PnbUo  interest. 

7.  Where  a  private  person  Is  clearlr  within 
Code,  I  3377,  which  permits  mandamns  pro- 
eeedines  to  be  Instituted  on  the  petition  of  e 
private  party  aggrieved,  the  fact  that  the  inter- 
est of  a  school  district  joined  with  him  as  plain- 
tiff Is  a  public  Interest,  and  ^oald  therefore  be 
represented  by  the  state,  as  further  reqaired  by 
said  section,  is  no  ground  for  dismisslDg  the  ac- 
tion, if  the  result,  under  the  issues,  would  nec- 
essarily be  the  same  as  If  the  state  bad  been 
Moed.— Independent  Dist.  of  Eden.  No.  2,  t. 
RhodM,  (lowaj  65  N.  W.  624. 

TWannlauglLter. 

See  "Homicide,"  2,  S. 

MAKRTAQB. 

See.  also,  "Divorce;"  "Dwer;"  "Homertead;" 
"Husband  and  Wife." 

Validity  and  proof. 

Marriage  is  a  civil  contract  requiring 
only  the  consent  of  parties  capable  of  contract- 
ing, and  the  fact  of  marriage  may  be  proved 
by  the  testimony  of  one  of  the  parties.— Bailey 
V.  State,  (Neb.)  55  N.  W.  241. 

HASTBR  AND  SEBVAIVT. 

Mght  of  child  to  oompensation,  see  "Parmt  and 

Child,"  2. 

When  relation  exists. 

1.  An  employe  of  a  fuel  company,  eniraged 
fn  delivering  coal  for  the  company  at  a  stipulat- 
ed price  per  load,  is  a  servant  of  the  company, 
and  not  an  indepeiidpnt  contractor.— Waters  T. 
Pioneer  Fuel  Co.,  (Minn.)  65  N.  W.  62. 

Wages. 

9.  Where  plaintiff  was  employed  by  defend- 
ant for  an  indefinite  time  tlirough  the  latter's 
manager,  and  continued  bis  services  after  the 
manager  himself  assumed  control  of  the  work, 
as  principal,  defendant  is  liable  for  hi$i  wages  if 
plafritiff  had  no  notice  of  the  change  in  the  em- 
ployment. —  Tousigiiant  v.  Shafer  Iron  Co., 
<Mich.)  63  N.  W.  (iSl. 

8.  Tn  an  action  for  wages  it  appeared  that 
plaintiff  had  been  employed  by  defendant  com- 
pany through  the  latter's  manager;  that  after 
a  certain  date  the  manager  assumed  control  of 
the  work;  that  idaintiff  was  again  employed 
at  the  same  worlc  as  before,  but  there  was  no 
evidence  as  to  the  re-employment,  except  the 
manager's  testimony  that  after  the  date  given 
he  made  no  contracts  in  defendant's  name. 
Held,  that  plainttfF  could  not  recover  in  the  ab- 
sence of  evidence  to  rebut  the  inference  that 
the  re-employment  was  by  the  manager  Instead 
of  by  defendant.— Tousivnaat  t.  Shafer  Iron 
Co.,  (Mich.)  55  N.  W.  681. 

4.  In  an  action  against  a  corporation  for 
wages  accruing  after  defendant's  manager  as- 
sumed control  of  the  works  as  contractor,  where 
plaiutiff  alleges  want  of  notice  of  any  change 
in  the  employment,  evidence  of  the  method  of 

Saying  the  men  prior  to  the  date  of  the  change 
I  admisfiible,  as  well  as  the  method  after  sueh 
date.— Tousignant  v.  Shafer  Iron  Co.,  (Mich.) 
65  N.  W.  6S1. 

5.  In  an  action  for  wages  accruing  after  de- 
fendant had  turned  the  work  over  to  its  for- 
mer manager,  as  contractor,  the  question  wheth- 
er idalntiii  had  notice  of  the  change  of  ^ploy- 
ment  is  for  the  jury.— Jones  v.  Shafer  Iron 
Co.,  (Mich.)  56  N.  W.  684. 

0.  In  an  action  for  wages  accruing  after 
defendant  had  turned  the  work  over  to  its  foi^ 
manager,  actual  knowledge  by  plaintiff  of 
the  change  of  employers,  however  acquired,  is 
sufficient  to  release  defendant. — Jones  v.  Sha- 
fer Iron  Co.,  (Mich.)  55  N.  W.  684. 

7.  On  tlie  emplOTment  of  plaintiff  by  de- 
fbndaata  for  a  stipulated  term  it  wu  agreed 


that.  If  defendants  coo  tinned  In  the  mitnnfae- 
turing  business  after  such  term,  plaintiff's  serv- 
ices should  be  retained.  In  an  action  for  wages 
for  such  further  term,  on  the  issue  whether  de- 
fendants continued  manatactnring,  it  appeared* 
that,  when  the  contract  was  made,  defendants 
were  manufacturing  fonr-horse  eveners.  After 
the  original  term,  plaiutiff  worked  for  defend- 
ants 10  d^s.  during  which  they  were  mannfae- 
turing,  as  pluntlff  testified,  three-Iiorse  eveners 
In  the  same  way,  and  for  toe  same  purposes,  as 
they  had  been  mannfacturing  the  others.  There 
was  evidence  that  such  three-horse  eveners 
were  made  only  as  an  experiment,  and  that 
there  was  no  continuation  of  manufacturing. 
Held,  that  there  was  no  error  In  an  inBtruction 
that  if,  "to  the  knowledge  of  plaintiff,"  the 
making  of  such  additional  implements  was  an 
experiment,  It  would  not  be  a  continuation  of  the 
raanufactiinng  business,  as,  unless  plaintiff  was 
informed  that  such  work  was  experimental,  he 
had  a  right  to  assume  the  contrary.— Wbit- 
worth  T.  Brown,  (Wis.)  55  N.  W.  422. 

Blaster's  liability  for  torts  of  servant. 

8.  Where  an  employe  of  a  fuel  company 
delivers  a  load  of  coal  through  an  opening  in  a 
Kidewalk,  nnd,  after  the  coal  has  been  so  de- 
livered, replaces  the  cover  over  the  openin? 
so  Imperfectly  and  insecurely  as  to  render  the 
same  dangerous  to  persons  passing  along  the 
sidewalk,  the  Jury,  in  au  action  for  personal 
injuries,  are  Justified  In  finding  that  it  was 
part  of  the  teamster's  hnsiness  to  replace  the 
cover,  and  the  submlsslcm  of  tliat  question 
to  the  jury  was  not  ground  of  exoeotioD 
hy  the  defmdant.  —  Waters  r.  Pionear  Fnd 
Co..  (Minn.)  56  N.  W.  52. 

Ifaater'a  liability  for  negllgenoe. 

0.  In  an  action  by  an  employe  for  personal 
injuries  caused  by  the  failure  of  certain  ma- 
chinery to  work  properly  at  the  particular  time 
of  the  accident,  plaintiff  must  prove  tliat  de- 
fendant was  negligent,  and  it  cannot  be  con- 
jectured from  the  mere  fa.et  of  the  acddent.— 
Redmond  T.  Delta  Lumber  Co.,  (Mich.)  65  N. 
W.  IWM. 

10.  Plaintiff,  employed  In  a  sawmill,  was 
trying  to  replaced  chain  used  to  draw  logs  up 
through  a  "siding  machine"  on  the  amooket 
wheel  which  worked  the  chain,  the  wheel  bring 
4%  feet  behind  tbe  machine.  The  machine  wiu< 
composed  of  two  revolving  adjustable  diskn, 
with  projecting  laiives  to  remove  the  bark 
from  tne  logs.  The  frame  supporting  the  disks 
was  covered  with  a  sheet-Iron  apron,  with  a 
semicircular  opening,  18  Incbes  across,  for  the 
logs  to  pass  on  tbe  ways  where  8-ineh  guide 
blocks  were  placed,  which  fitted  Into  the  apron, 
and,  when  removed,  made  the  hole  that  much 
larger.  They  had  been  removed  at  the  time 
of  the  accident.  Plaintiff  stood  between  the 
machine  and  the  wheel,  and  tried  to  pry  the 
chain  onto  the  wheel,  when  his  foot  slipped 
through  the  hole  in  the  apron,  and  was  cat  to 
pieces  by  the  knives.  Hcid,  that  defendant's 
negligence  in  not  providing  a  safer  cover  for  the 
machine  was  a  question  for  the  jury. — MnlUn 
V.  Northern  Mill  Co.,  (Minn.)  55  N.  W.  1115. 

11.  Plaintiff  was  Injured  becanse  a  certain 
machine  which  he  was  operating  In  a  sawmill 
did  not  stop  when  he  removed  the  lever  In  the 
manner  required  for  stopping  It.  Tbe  evidence 
showed  that  the  machine  worked  perfectly  im- 
mediately  before  and  after  the  acddent,  and 
had  worked  well  for  six  months  inior  thereto. 
B(id,  that  there  was  no  evidmce  of  neeligmce 
that  would  justify  the  submisrion  of  tne  case 
to  the  jury. — Redmond  T.  Delta  Lumber  Co.. 
(Mich.)  55  N.  W.  1004. 

12.  In  an  action  by  a  railroad  employe 
against  the  company  for  personal  Injuries,  It 
appeared  that  plaintiff  was  employed  as  a  sec- 
tion hand;  that,  on  the  day  of  the  Injury,  be 
and  his  foreman  started  from  0.,  for  their  place 
of  work,  on  a  hand  car;  that  they  knew  at  the 
time  tiiat  an  irr^^ular  freight  mln  waa  fol- 
lowbig  at  a  distance  of  seTcral  mllas;  that  the 
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trmck  was  on  an  embankinent,  and  there  were ; 
only  two  placM  between  O.  and  the  place  of  | 
work  where  the  hand  car  conid  bo  taken  from  ; 
the  track;   that  when  they  reached  the  fir^t ' 
place  the  train  was  about  half  a  mile  behind; 
tfiiic  the  foreman  decided  to  run  to  the  next 
stopping  place;  that  between  the  first  and  sec- 
,ond  place  there  was  a  heavy  down  grade,  and 
the  wind  was  favorable;  that  before  reaching 
the  second  place  the  train  overtook  them  and 
collided  wita  the  hand  car  as  th^  were  en- 
dcavorlng  to  remove  the  same  from  the  track, 
whereby  plaintiff  was  injured.    Ueld,  that  the 
nopligence  of  the  foreman  was  for  the  jury.— 
Slette  V.  Great  Northern  By.  Co.,  (Minn.)  55  N. 
W.  137. 

13.  In  an  action  against  a  raihroad  company 
by  a  fireman  for  injuries  received  through  the 
m.>7ligeDce  of  bis  engineer  in  startiag  the  en- 
gine, whereby  the  fireman,  while  pushing  up 
the  water  spont  with  which  he  had  supi)lied 
the  en^e,  was  thrown  therefrom,  it  was  prop- 
er to  give  in  evidence  rules  of  the  compauy, 
providing  that  the  engine  should  not  be  started 
itefore  the  spout  had  been  replaml,  and  that, 
previous  to  starting,  the  engine  bell  shnulil  be 
rung  for  five  seconds.— Dugan  v.  Chicfwio,  St 
P.,M.  &  O.  Ry.  Co..  (Wis.)  55  N.  W.  &4. 

 KeRllgaDoe  of  vice  principal. 

14.  Whore  a  foreman  in  diarge  of  cert^n 
laborers  directs  one  of  them  to  perform  certain 
work  in  such  manner,  and  under  such  circum- . 
stances,  as  to  subject  him  to  great  danger  of ; 
injury,  the  company  for  whom  the  foreman  is 
acting  caunot  shield  Itself  from  liability  for  In* 
juries  to  such  laborer  caused  directly  by  the 
ne;,'ligent  order  of  such  foreman,  upon  the 
ground  that  the  only  negligence  imputable  to 
the  foreman  consisted  in  the  performance  of  an 
act  of  mere  manual  labor  in  setting  in  motion 
the  ngency  which  caused  the  injury,  and  that 
thereby  the  foreman,  as  to  such  act,  was 
reduced  to  the  f^ade  of  a  coservnnt  of  the  in- 
jured party.— Cryatal  Ice  Oo.  t.  Sherloek,  (Neb.) 
55  N.  W.  294. 

 Assumption  of  risk. 

19.  Plaintiff  was  employed  as  blacksmith  in 
a  sawmill.  At  the  thne  he  was  iujnretl.  neither 
millwright  nor  foreman  was  in  the  mill,  which 
was  running.  It  appeared  thnt.  when  a  ma- 
chine got  out  of  genr,  it  was  the  duty  of  the 
man  in  charge  to  mend  it  if  he  could,  and  get 
any  assistance  possible.  The  machine  in  ques- 
tion having  become  nngeaml,  tli?  man  In 
chnrge  called  on  plaintiff,  who  had  before  re- 
paired the  gear.  Heid,  that  the  jury  might 
properly  find  that  he  was  acting  within  the 
senile  of  bis  emplnyment.— SlulUn  v.  Northern 
Mill  Co.,  (Minn.)  5o  N.  W.  1116. 
 Contributory  negligence. 

16.  Under  I-aws  188!),  c.  43S.  (Sanb.  &  B. 
Ann.  St.  S  1816a,)  making  railroad  companies 
liable  for  injuries  sustained  by  an  employe 
"without  contributory  negligence  on  his  i«rt," 
the  burden  la  not  put  on  the  employe  to  show 
freedom  from  contributory  negligence. — ^Dugan 
V.  Chicago,  St  P.,  M.  &  O.  Uy.  Co.,  (Wis.)  55 
N.  W.  8!>4. 

17.  In  an  action  hy  a  railroad  employe 
against  the  company  tor  nersonal  injuries,  it 
appeared  that  plaintiff  was  employed  as  a  sec- 
tion hand;  that  on  the  day  of  the  Injury  he 
and  his  foreman  started  from  C,  for  their  place 
of  work,  on  a  hand  car;  that  they  knew  at  the 
time  that  an  irregular  freight  train  was  follow- 
ing at  a  distance  of  several  miles;  that  the 
track  was  on  an  embankment,  and  there  were 
only  two  pliices  between  the  station  and  place 
of  work  where  the  hand  car  could  be  taken 
from  the  track;  that  when  they  reached  the 
first  place  the  train  was  about  half  a  mile  be- 
hind; that  the  foreman  decided  to  run  on  to 
the  second  atopping  idace;  that  between  the 
firat  and  seccmd  place  there  was  a  heavy  down 
grade,  and  the  wind  was  &vorable;  that  before 
reaching  the  second  place  the  train  overtook 
them,  and  while  plaintiff  and  bis  foreman  were 


endeavoring  to  remove  tlie  hand  -car  from  the 
track  the  train  collided  with  it.  and  plaintiff 
was  injured;  that  the  freight  train  passed  0. 
nt  the  rate  of  from  16  to  35  miles  aa  hour; 
that  the  rules  of  the  company  provided  that 
such  trains  should  not  pass  stations  at  a  speed 
greater  than  8  miles  an  hour.  Held,  that  the 
question  of  plaintiff's  negligence  was  for  the 
jury,— Slette  v.  Great  Northern  By.  Co.,  (Minn.) 
BSN.  W.137. 

16.  In  an  action  by  a  railroad  empl<ve 
against  the  company  for  personal  injuries,  it 
appeared  that  plaintiff  was  employed  aa  a  sec- 
tion hand;  that  on  the  day  of  toe  injury  he  and 
his  foreman  started  from  C,  for  their  place  of 
work,  on  a  hand  car;  that  they  knew  at  the 
time  that  an  irregular  freight  train  was  follow- 
ing at  a  distance  of  several  miles;  that  the 
truck  was  on  an  embankment,  and  there  were 
only  two  places  between  C.  and  the  place  of 
work  where  the  hand  car  could  be  taken  from 
the  track;  that  when  they  reached  the  first 
place  the  train  was  about  half  a  mile  behind: 
that  the  foreman  decided  to  run  to  the  next 
stopping  place;  that  between  the  first  and  aev- 
ond  place  there  was  a  heavy  down  grade,  and 
the  wind  was  favorable;  that  before  reaching^ 
the  second  place  the  train  overtook  them,  ana 
while  plaintiff  and  his  foreman  were  endtnivnring 
to  remove  tlie  car  from  the  track  struck  them, 
whereby  plaintiff  was  injured.  Held,  that  plain- 
tifTs  contributory  negligence  was  for  the  jury. 
—Slette  V.  Great  Northern  Ry.  Co.,  (Minn.)  65 
N.  W.  137. 

19.  Plaintiff  was  Injured  In  a  sawmill,  wliile 
trring  to  pry  a  chain  onto  a  sprocket  wheel, 
whence  it  had  slipped.  The  wheel  was  4% 
feet  from  the  siding  machine,  through  which 
the  chain  dragged  the  logs.  The  apron  over 
the  machine  wa»  sheet  iron,  with  a  hole  18 
inches  wide  for  the  logs.  Increased  at  the  time 
of  the  accident  by  the  removal  of  the  8-inch 
guide  blocks.  The  machine  was  running  when 
the  accident  occurred,  though  it  eould  have 
been  easily  stopped.  Plaintiff  thought  it  was 
stopped,  as  he  testified.  He  was  aa  close  to 
the  wheel  as  passible,  but.  while  he  was  pry- 
ing the  chain  with  a  crowbar,  the  chaiii  slippeo, 
and  his  foot  slipped  on  the  ways  through  the 
hole  in  the  apron,  and  was  destroyed  bv  the 
knives.  ffrW,  that  his  contributory  nejdieence 
was  a  question  for  the  jury. — Mullin  v.  North- 
ern  Mill  Co..  (Minn.)  55  N.  W.  1115. 

•iO.  IMaintiff,  if  conductor  on  defendant's 
freight  train,  was  ordered  by  the  train  master 
to  hurry  and  loosen  some  brakes,  and  ran  to 
overtake  the  cars,  which  were  moving  at  six 
miles  per  hour.  He  climbed  up  the  side  of 
a  car,  and  was  struck  by  an  awnmg  of  an  hotel 
owned  by  defendant.  The  only  way  in  which 
the  brakes  could  be  loosened  was  as  attempted 
by  plaintiff,  and  in  his  haste  he  did  not  see 
the  awning.  H^d,  that  though  plaintiff  knew 
of  its  existence,  and  that  it  wos  dnngerons.  his 
negligence  was  a  question  for  the  jury. — Harker 
V.  Burlington,  G.  K.  &  N.  Ry.  Co.,  (Iowa,)  S6 
N.  W.  316. 

21.  In  an  action  against  a  railroad  company 
by  an  employe  for  personal  injuries,  it  ap- 
peared that  plaintiff  was  working  at  night,  as 
a  "car  catcher,"  in  defendant's  yards.  H*"  was 
walking  outside  the  tracks,  which  were  ballast- 
ed to  the  top  of  the  ties  with  cinders,  towards  a 
stationary  car,  to  couple  it  to  some  slowly-mov- 
ing cars  coming  from  oelilad  him.  When  about 
25  feet  from  the  stationary  car,  he  stepped  be- 
tween the  rails,  and  his  foot  was  caught  b^ 
tween  the  guard  and  main  rails,  and  cut  off. 
There  was  evidence  from  which  the  jury  eould 
have  found  that  the  accident  was  caused  by 
the  blocking  between  the  rails  being  defective. 
Held,  that  the  question  of  contribntorv  negli- 
gence was  for  the  jury. — Kroener  v.  CbicagOk 
M.  A  St.  P.  Ry.  Co.,  (Iowa,)  65  N.  W.  2a 

Material  Men. 
lien  of,  see  "Bfochanios'  Ltena." 
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SCeftvore  of  Damages. 

MECHANICS'  UCENB. 

Merero-  in  mortgase.  see  ^^Cergw." 

Troperty  subject  to. 

1.  A  person  commendng  to  farnlsh  ma- 
terial for,  or  commencicg  to  labor  on,  an  im- 
provement on  land  must  take  notica  of  thp  In- 
terest in  the  premises  of  ths  person  witfa  whom 
lie  contracts,  as  shown  by  ttie  public  records, 
since  liis  Hen  for  Iftbor  and  material,  aside 
from  the  Improvement  Itselj^  attaches  only  to 
each  interest. — Henry  &  Coatsworth  Co.  T. 
Bond,  (Neb.)  55  N.  W. 

2.  Where  the  vendor  in  an  execotory  con- 
Iract  of  sale  directly,  though  in  conjunction 
with  the  vendee,  contracts  for  improvements, 
■he  thereby  snbjects  his  interest  in  the  land  to 
a  mechanic's  lien. — PickeiiB  v.  Plattsmouth  In- 
vestment Co.,  (Neb.)  55  N.  W.  f>47. 

8.  Where  material  is  famished  for  a  bnild- 
ing  erected  on  two  lots,  and  is  ased  00  botli, 
the  lien  attaches  to  both  lots.— Lamont  v.  La 
Fevre,  (Mich.)  55  N.  W.  687. 

4.  A  husband  holding  a  iot  by  contract  of 
purchase  in  his  own  name,  who,  with  bts 
wife's  knowledge  and  consent,  makes  a  writ- 
ten  contract  for  the  erecdon  of  a  boildlns  on 
the  lot,  and  conducts  the  basiness  throuffhont 
in  his  own  name  and  for  faimself.  without  dis*. 
•closine  any  agency  for  the  wife,  must  bo 
deemed  the  owner  of  the  Jot  as  to  mechanics 
and  material  men  furnishing  labor  and  mate- 
rial on  the  house;  and  the  wife  cannot,  as 
aiiaiiiBt  them,  asnert  ownership  to  the  lot. — 
Bartlett  r.  Mahlum.  (Iowa,)  55  N.  W.  514. 

6.  Mechanic's  lien  claims  wliich  attach  to 
the  vendee's  interest  in  real  property  will  ex- 
tend to  the  entire  estate  upon  the  completion 
of  the  contract,  and  acqoiaition  thereof  by  him. 
—Brown  t.  Jonea,  (Minn.)  55  N.  W.  54. 

&  The  vendee  s  interest  in  real  property 
after  forfeiture  will  be  treated  as  still  out- 
standing, for  the  purpose  of  enfordnr  mechan- 
ics' liens  established  against  it.— Brown  v. 
Jones,  (Minn.)  55  N.  W.  54. 

Who  may  claim. 

7.  The  fact  that  the  secretary  of  a  railroad 
company,  while  acting  as  derk  of  the  contract- 
ors  in  the  construction  of  the  road,  Issuctl  to 
the  subcontrnctora  statements  of  their  account 
with  the  contractors,  on  the  company's  blanks, 
pnrportlng  to  bind  the  company  to  pay  the 
eame,  does  not  render  the  company  liable  to  the 
HUbcon tractors,  so  as  to  give  the  latter  a  me- 
chanic's lien  on  the  comT^any's  prc^erty,  an  con- 
tractors,—Blan  ding  V,  Davenport,  L  &  D.  It, 
Oo.,  (Iowa,)  55  N.  W.  81. 

8.  The  contractor  for  the  construction  of 
a  house  agreed  to  take  in  payment  a  stock  of 
goods,  offer  the  same  for  sale  at  retail  and 
wholesale  as  soon  as  delivered,  and  apply  the 
proceeds  to  the  bills  for  the  boose,  and  tnrn 
over  the  bnlnnce  to  the  owner.  H'ld,  that  the 
■delivery  of  the  stock  of  goods  to  the  principal 
contractor  was  not  a  payment  in  ful!  of  the 
•contract  price  of  the  house,  so  as  to  deprive 
a  subcontractor,  who  subsequently  furnished 
material  to  the  principal  contractor,  of  Ms 
right  to  a  lien.— Bartlett  t.  liahlnm,  (Iowa,) 
65  N.  W.  514. 

Kotice  of  lien. 

0.  Where  the  contract  to  furnish  materials 
is  made  with  the  owner,  no  notice  of  lien  Is  re- 
quired.—Lamont  T.  La  FeTre,  (Mich.)  55  N. 
W.  «87. 

Statement. 

!0.  A  statement  for  a  mechanlt^s  lien  for 
materials,  charging  defeodant  on  a  certain  dpy 
•To  bill  received"  for  certain  amounts,  fol- 
lowed by-creilits.  with  the  month  and  day  of 
•cacb.  and  shuwiof  a  balanoa  doe  plaintiff,  to 
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^di  an  attaduBd  s^ata  astttaf  ant  Oa  aeT<- 

eral  items  of  the  Mils,  la  snffidoit  to  shov 
when  the  material  was  fuml^ed.  —  Novdty 
Iron  Works  T.  Capital  City  Oatmeal  Co., 
(lowaj  55  N.  W.  Sit 

11.  A  lien  statonent  filed  by  a  aobcontraetor 
Is  not  subject  to  the  objection  that  It  Is  not 
just  and  true  because  he  failed  to  allow  a  dis* 
count,  according  to  his  agreement  with  the 
principal  contractor,  where  sudi  discount  was 
to  be  allowed  only  for  cash  payments.— ^utlett 
V.  Mahlum,  (Iowa,)  56  N.  W.  614. 

1&  Where  a  mistake  is  made  in  a  statement 
for  a  mechanic's  lien  as  to  the  date  of  the  first 
Item,  tlie  lien  may  still  be  enforced  for  the  ao- 
count  embraced  between  the  dates  of  the  first 
and  last  items;  and  wh^  sudi  mistake  is  made 
as  to  the  first  item  of  an  account,  but  the  state- 
ment includes  all  items,  and  the  awiQut  1«  in 
all  other  respects  correctly  stated,  and  no  par- 
ties are  prejudiced  by  the  error,  the  mistake 
is  immaterial,  and  the  lien  valid  for  the  whole 
aecoont.  GUfillan,  C.  disfleniiiijr.-  Miller  t. 
Condlt,  (Minn.)  55  N.  W.  47. 

Verification  of  account. 

IS.  The  oath  attached  to  an  "acconnt  of 
the  items"  for  material  famished,  and  for 
which  a  lien  was  claimed,  recited  that  "J.  A. 
B.,  being  first  duly  sworn,"  etc.,  and  was 
signed  "Capital  City  Planing  Mills.  Per  J.  A, 
B.,  Sec'y."  The  account  of  the  items  was 
beaded:  "M.,  to  Canital  City  Planing  Mills, 
Dp."  U^d,  it.  sufficiently  appeared  tiiat  the 
lien  was  claimed  by  the  Capital  City  Planing 
Mills,  and  not  by  J.  A.  B.,  and  there  was  a 
substantial  compliance  with  C!omp.  St.  c.  54, 
i  'A,  providing  for  an  account  verified  under 
^thpljen^&  Coatsworth  Co.  t.  Bond,  (Neb.) 

Priority. 

14.  Under  the  Nebraska  statute  there  are 
no  priorities  amons*  liens  for  material  fui^ 
nlsbed  or  labor  performed,  bnt  this  rule  of 
equality  applies  only  to  those  lienors  who  com- 
menced the  furnishing  of  material  or  the  per- 
formance of  lai>or  on  the  faith  of  tbe  same 
estate.  —  Henry  &  Coatsworth  Co.  v.  Bond. 
(Aeb.)  55  N.  W.  643. 

15.  Where  materials  and  labor  are  furnished 
for  an  additicHi  to  a  t>uilding  on  which  au  in- 
cumbrance exists,  the  lien  tnerefor  is  subordi- 
nate to  the  incumbrance. — Fletcher  v.  Kelly, 
(lowaj  55  N.  W.  474. 

10.  A  person  taking  a-  mortgage  on  laud 
is  lx)und  at  the  time  to  know  wbntbcr  matw 
ri.il  has  been  furuLthed  or  labor  performed  hi 
the  erection,  repletion,  or  removal  of  improve- 
ments on  the  premises  within  the  preTious  four 
months.— Honn^  &  Coatsworth  Go.  v.  Bond, 
(Neb.)  55  N.  W.  643. 

17.  The  holder  of  a  mectianic's  Uen  is  not  a 
"sui)spquent  purchaser  for  a  valnable  consider- 
ation." within  the  meaning  of  Code,  {  1041, 
providing  that  no  Instrument  affecting  real  es- 
tate Is  valid,  as  against  such  purchaser,  unless 
recorded.    Hence,  In  the  absence  of  statutory 

Erovisions  therefor,  a  mechanic's  lien  on  a 
ouse  is  subordinate  to  that  of  a  chattel  mort- 
gage thereon,  though  the  mortgage  was  not  re- 
corded.—Fletcher  V.  Kelly,  (lowaj  55  N.  W. 
474. 

IS.  The  Hen  of  a  mortgage  on  land,  takeo 
while  a  biiil(iin!t  is  in  process  of  eret-tion  there- 
on, is  subject  to  the  claims  of  material  men 
and  laborers  for  material  already  and  thtw- 
after  furnished,  and  for  labor  already  and 
thereafter  performed  In  the  wrection  of  such 
building,  when  the  commencement  of  such  fur- 
nishing of  roatcrinl  or  performance  of  laiwr 
was  prior  to  the  record  of  the  mortamge.— Hen- 
ry A  Coatsworth  Co.  t.  Bond,  (Neb.)  65  N.  W. 
643. 

When  lien  attaches. 

IS.  Under  the  law  of  Nebraska  tbe  Uai  of 
a  mechanic  attaches  when  he  oomniences  to 
fumiafa  material  or  to  perfH'm  labw,  and  not 
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at  the  iMglnnlnK  vt  the  constrncthm  of  the  Im- 
provement on  which  he  labors  or  for  which  he 
furnish  es  material.— Henry  A  Coatsworth  Co. 

T.  Bond.  (Neb.)  06  N.  W.  ftia 

sa  Undv  the  mediaiiic'a  Hen  law  prortding 

that  n  atiitemeot,  when  filed,  shall  operate  to 
ooDtinue  the  Hen  from  the  time  of  fnralsh- 
ing"  the  fint  item  of  labor,  etc..  the  term  "fur- 
nish" means  famished  on  the  premises,  and  a 
lien  attaches  at  the  date  of  tne  performance 
nf  tb(>  tirst  work,  or  the  deliveiT  of  the  first 
material  on  the  Kround;Athat  is,  from  the  com- 
mencement of  ttie  iniprorement  on  the  land. — 
AVentM'orth  v.  Tabbu.  (Minn.)  65  N.  W.  513. 

Loss  and  disoharge. 

21.  Equitable  rights  of  mechanic's  Hen  hold- 
ers, accniiag  under  a  building  clause  In  the  con- 
met  of  purchase,  cannot  be  destroyed  by  subse- 
luent  aot»  or  omissions  of  the  purchaser,  not- 
A'ithatanding  a  forfeitare  by  him. — Brown 
I.mp».  (Minn.)  55  N.  W.  64. 

2±  A  lien  Is  not  lost  where  by  an  honest 
uiKtake  too  mueii  was  '•laimed  in  the  statement, 
}r  where  there  is  a  failure  of  proof  aa  to  the 
entire  amount  claimed.— Lamont  t.  La  Fevre, 
Mich.)  65  N.  W.  687. 

Waiver  of  right  to  lien. 

28.  Where  one  puts  up  an  elevator  In  a 
luUdine  in  process  of  erection  and  contracts 
A'itfa  the  owner  to  retain  the  title  until  the 
ixture  be  paid  for.  and  reserves  the  right  to 
-elake  ponscsdon  thereof  if  default  be  made 
n  the  payment,  he  does  not  thereby  waive  his 
•itrht  to  a  material  man's  Hen  on  the  premises. 
-Ueary  &  Ooatswortb  Co.  v.  Bond,  (Neb.)  66 
S.  W.  (US. 

Bnforcement. 

24  In  a  suit  to  enforce  a  mechanic's  lien  for 
nmber  alleged  to  have  been  fnmished,  plain- 
ifTs  manager  testified  that  he  had  no  pendnal 
EniiwleflKB  whether  the  lumber  was  erer  deliv- 
ered or  not,  but  relied  on  the  teamsters  and  de- 
ivery  tickets.  Another  witness  testified  that 
t  was  his  duty  to  superintend  the  loading,  and 
o  make  out  the  dray  tickete,  bat  no  facts  re- 
aiing  to  the  transaction  In  issue  were  elicited. 
Ifid,  that  plaintiff  failed  to  show  that  any  lum- 
ler  was  delivered.— Henn'  ft  Coatsworth  Co. 
>IcC)irdy,  (Neb.)  55  N.  W.  261;  Same  t.  Starr, 
d.  '2G2. 

2D.  When  more  than  four  months  Intervene 
>etweea  items  of  an  account  for  material  far^ 
lisbecl.  a  mechanic's  Hen  will  not  attach  for 
he  items  preceding  the  hiatus,  unless  It  Is 
nade  to  appear  by  competent  evidence  that  all 
he  Itema  were  furnished  pursuant  to  one  con- 
rue  t;  and  the  attidnvit  attached  to  the  "ac- 
ouiit  of  the  items"  is  not  competent  evidence 
a  prove  that  fact. — Henry  &  Cuatsworth  Co. 
■.  Bond.  (Neb.l  55  N.  W.  iUH. 

Under  the  lien  Jaw  of  18S0  all  lien 
lairas  against  specified  property  must  be  con- 
iiliilatt-d  and  adjuriicatpd  in  one  general  sc- 
ion.—Miller  V.  Condit,  (Minn.)  66  N.  W.  47. 

m  The  Hen  law  of  1880,  which  provides 
tint  a  second  action  shall  not  be  brought  where 
ne  Is  already  pending  to  foreclose  mechanics' 
ens  on  property  affected  by  several  lien  claims, 
lit  if  such  action  is  brought  It  must  be  consoli- 
ated  with  the  first  action,  is  a  merr;  regnlation 
f  practice,  and  does  not  make  the  second  action 
old.— Miller  v.  Condit,  (Minn.)  66  N.  W.  47. 
 Limitation. 

2S.  Where  a  lien  daimant,  who  baa  been 
lade  a  defendant  in  an  action  to  foreclose  a 
leclianic's  Hen.  does  not  appear  for  the  purpose 
f  nsxerting  his  Hen,  within  the  time  allowed 
,v  statute  to  bring  an  action  to  enforce  a  lien, 
is  right  to  enforce  it  is  barred.  —  Bums  v. 
'hinney  (Minn.)  55  N.  W.  540. 

2W.  Wliere  a  lien  claimant  appears  in  an  ac- 
ion  by  another  to  enforce  a  mechanic's  lien 
e  makes  the  actton  his  own  for  the  purpose  of 
iiforcing  his  lien,  and,  If  he  is  in  time,  the 
;i<-t  that  plaintiffs'  lien  is  barred,  or  that  plain- 
iffa,  from  any  cause,  fail  to  recover,  wiu  not 
V.55H.W'. — 76 


(^Dhet  liiin.^Biifiu  t.  FUnaej,  (Ubu.)  66  N. 
W.  64a 

 Judgment. 

80.  In  an  action  to  determine  adverse  clalma 
to  real  estate,  an  order  for  Jndgment.  directing 
the  partition  and  at^rtionment  or  property 
upon  which  mechanics'  liens  are  claimed,  be- 
tween plaintiff,  a  vendor  faoldlng  the  legal  title, 
and  certain  lienholdera.  defendants,  according 
to  thrir  respective  interests,  as  fiinud  and  esti- 
mated l^  the  court,  nptm  equltaUe  terms  im- 
posed sudi  order,  is  error  unless  all  partiea 
consent  thereto.— Brown  v.  Jtmes,  (Minn.)  65  N. 
W,  54. 

Medical  Board. 

Powers,  UccAses,  see  "Physldan*  and  Snr- 
geona.*' 

Medicines. 

License  to  practice,  see  "Physicians  and  Sur- 
geons," 1. 

Regulating  practice  of,   aee  *H3cnistitntlo!Dal 
Law,**  £ 

Meeting. 
Of  stockholders,  see  "Corporations,"  8^  & 


Und»  statute  of  frauds;  see  **Fniadi,  Statute 
of,"  1. 


Xfomoxandum* 
>f  frauds,  see  **] 

MESOEB. 

Of  iMWtsace,  aee  ^'Mwtgagei,**  S. 

Of  meohanic'B  lien  In  mortgime. 

The  assignee  of  a  mechanic's  lien  Is 
subrogated  to  all  the  rights  of  his  assignor; 
and  the  taking  of  a  mortgage  by  the  assignee 
on  the  property  affected  by  the  lien,  the  con- 
sideration of  which  mortgs^e  was  used  in  the 
purchase  of  the  lien,  will  uot  merge  the  latter 
in  the  mortgage,  unless  it  appears  that  such 
was  the  intention  of  the  parties,  and  justice 
requires  it.— Henry  &  (coatsworth  CJo.  v.  Bond, 
(Meb.)  66  N.  W.  043. 

Mineral  Iianda. 

See  "Pnblic  Lands,"  3-7. 

MINES  Aim  MINING. 

Lease  of  state  minoral  lands,   see  "Public 
Lands,"  3-7. 

Mining  leases — Construotioi}. 

1.  A  lease,  after  giving  a  company  the  ex- 
clusive right  to  test,  open,  mine,  and  remove 
coal  from  certain  lands,  and  to  abandon  the 
same  if  the  coal  should  .become  unprofitable 
to  work,  continued  as  follows:  "It  is  not  the 
intention  or  expectation"  of  the  company  "to  en- 
ter on  the  surface  of  any  of  the  lands  covered 
by  this  lease,  but  to  work  the  coal  throng  tlie 
now  existing  shafts;"  the  company  "reserving 
the  right  to  use  any  part  of  said  surface  only 
in  case  of  unforeaeen  contingeucle»  which  may 
arise,  rendering  It  necessary  and  profitable  to 
00  so."  Held,  that  there  was  no  obUgatloa 
to  open  new  shafts  before  exercising  Its  judg- 
ment to  abandon,  but  an  obligation  only  lo 
work  out  the  existing  8haft8.--Van  Meter  t. 
Chicago  &  V.  M.  Coal-Min.  Co.,  (Iowa,)  55  V. 
W.  106. 

2.  The  provision  allowing  the  company  to 
"abandon  the  property,  and  be  relieved  from 
obligation,"  did  not  require  tbe  cancellation  of 
the  lease  of  record,  or  the  cancellation  of  en- 
tain  mortgages  executed  hy  the  company  on  Its 
interest,  before  the  relief  should  become  ^ 
fectlve. — ^Van  Sfeter  v.  Chicago  &  V.  M.  Coal- 
Min.  Co..  aowa.)  65  N.  W.  106. 
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Uining  leases— Royalties. 

8.  A  lease  of  land  to  a  mining  companr. 
In  conBideratloQ  of  the  payment  to  the  leMor 
of  a  apedlied  royalty  on  merchantable  coal 
"to  be  taken  oaf'  of  such  land,  required  the 
lessee  to  conduct  thereon  the  principal  minius 
business  In  the  conntr,  and  take  from  such 
Land  a  maiority  in  bushels  of  all  the  coal  mined 
by  it  in  such  county  each  year,  except  that  the 
amount  need  not  exceed  200.000  tons  per  an- 
num. The  lease  was  to  continue  antll  the 
lessee  should  remove  all  the  "available,  mer- 
chantable* and  salable  coal"  on  the  land.  On 
performance  1^  the  lessee,  and  on  "condition 
that  ft  shall  have  taken  ont  all  the  aTailable 
coal  from  said  land,  as  contemplated/'  it  was 
entitled  to  certain  specified  rights.  HeM,  that 
the  chief  purpose  of  the  lease  was  the  mining 
of  all  aTsIlable  coal  on  the  land,  and  the  pay- 
ment to  the  lessor  of  the  specified  roral^.— 
Oarr  v.  Whltebreast  Fuel  Ga,  (Iowa.)  66  N.  W. 
205. 

4.  At  the  time  such  lease  was  executed, 
both  the  lessor  and  lessee  believed  that  there 
was  snfficient  nvailable  merchantable  coal  on 
the  land  to  enable  the  latter  to  take  there- 
from the  amount  required  by  snch  lease,  but  in 
a  few  years  it  transpired  that  the  lessee  could 
not  take  more  than  onehalf  of  nil  the  coal 
mined  by  it  in  such  county  without  reducing 
the  output  from  other  land.  Held  that,  where 
the  lessee'  had  mlnetl  all  the  available  cnnl, 
and  the  lensor  had  recpivpd  royalty  on  all  the 
merchantable  coal  min^^d.  the  latter  was  not 
entitled  to  royalty  on  the  difference  between 
the  nmnont  nrtually  mined  nnd  the  nmoiiut  re- 
goired  by  the  contract  to  be  mined. — Carr  v. 
Whitebreast  Fad  Ca,  (Iowa.)  6R  N.  W.  206. 

5.  Where,  by  the  terms  of  such  lease,  the 
lessee  has  no  riRht  to  surrender  the  prpmises 
until  the  available  coal  Is  exhausted,  it  Is  not 
required  to  surrender  them  to  entitle  It  to  ex- 
emption from  payment  of  roynlty  on  coal  not 
mined  therefrom. — Oarr  v.  Whltebreast  Fuel 
Co..  (Iowa.)  55  N.  W.  205. 

6.  Such  lease  provided  for  the  payment  of 
royalty  on  the  -lump  coal.  After  ft  was  exe- 
cuted the  lessee  ch.iuged  the  screens  for  others, 
havinj;  much  wider  spaces  between  the  bars. 
Before  the  change  the  miners  ^ent  out  quanti- 
ties of  slack,  fntmded  to  be  left  In  the  mine, 
and  which  was  carried  over  the  screens  into 
the  cars  designed  for  merchantable  coal  only, 
eansinjr  much  complaint  by  the  lessee's  cus- 
tomers. Hclfi.  that  the  lesfiee  was  authorized 
to  change  the  screens,  since  merchantable 
ooal,  contemplated  by  the  lease,  must  be  pre- 
SDined  to  be  of  a  quality  to  compete  with  the 
•ame  grade  taken  from  other  minee.— Garr  v. 
Whitebraart  Fuel  Co.,  (Iowa,)  65  N.  W.  205. 

>  Minor, 

See  "Guardian  and  Ward;"  "Infancy;"  'Taraot 
and  Child." 

Misdemeanor. 

In  office,  Impeachment,  see  "States  and  State 
Officers,"  ^14. 

HOBTOAOBB. 

Bee,  alM,  "Acknowledgment  ■>*  ''Ohattel  Mort- 
gages." 

Action  by  mortgagee  on  insurance  policy,  see 

"insurance."  13. 
Assignment  for  gaming  debt,  see  "Gaming." 
Merger  of  mechanic's  lien,  see  "Merger." 
Of  fixtures,  see  "Fixtures." 
Priority  of  mechanic's  lien,  aea  "Mechanic^ 

Liens,"  14^1& 

Constrtiotion  and  efibot. 

I.'A  reservation  In  a  mortgage,  to  the 
morteaEor.  of  the  riKht  to  pay  off.  on  the  day 
tor  making  any  payment  of  Interest,  a  portltm 


I  of  the  principal,  "»  that  the  prindpa!  shall  not 

I  be  reduced  to  a  less  sum  than  five  hundred  dol- 
lars," is  not  inconsistent  with  a  further  provi- 
sion ttiat  such  payment  "may  Indnde  the  whol« 
of  the  principal,"  as  It  was  merely  intended 
that  an  nnpaid  balance  of  less  than  $50(^ 
should  not  be  left;  and  there  Is  no  necesrity  to 
resort  to  the  rule  of  construction  that  written 
words  prevail  over  those  printed,  the  worda 
"five  hundred"  being  written  Into  a  printed 
,  blank.— Ukes  v.  Polk,  (Iowa,)  65  N.  W.  82a 

j  Lien — Priorities. 

2.  After  plaintifF  had  taken  a  mortgage 
'  on  land  to  secure  a  loan,  other  mortgages  wer* 
'  fdven  to  H.,  C,  and  Y.  on  said  land  and  other 

land.   Thereafter  plaintitTs  loan  was  taken  ni^ 
by  an  increased  loan,  and  secured  tiy  a  mort- 
;  frafie  on  ail  the  lands,  a  release  of  the  first  mort- 
I  gage  being  executed  and  recorded.  Plaintiff 
I  thea  foreclosed  his  second  mortgage  by  action, 
I  recofmizing  the  superiority  of  the  liens  of  the 
I  mortgages  to  H.,  C.,  and  Y.  Thereafter  ll«i- 
'  holders  redeemed  from  tbe  sale,  and  their  In- 
:  terest  was  purchased  as  an  Investmnt  1^  de- 
'  fondant,  to  whom  a  sheriff's  deed  was  Issued, 
i  Subsequently  the  H.,  G.,  and  Y.  mnrtgaiiea 
:  were  foreclosed,  plaintiff  becomlnir  the  pnr- 
'  chaser  of  the  premises  under  the  decree  fore- 
cloHing  the  C.  mortgage,  and  also  becoming  the 
.  owner  of  the  decree  forecloslnic  the  H.  mort- 
:  eaKe.   Hdd,  In  an  action  to  foreclose  the  lien 
,  under  the  last  sale,  and  to  determine  the  rieht 
.  of  redemption  of  defendant,  who  claimed  that 
I  the  first  mortgage  to  plaintiff  was  not  released, 
and  that,  by  reason  thereof,  she  acquired  onder 
tbe  foreclosure  of  the  second  mortgage  a  lien 
{  superior  to  lh«>  H..  ('.,  and-  Y.  raort^mges.  that, 
;  though  plaintiff's  asent.  In  all  the  transaction 
was  the  same  person  who  acted  for  C.  and  Y. 
'  Id  taking  the  mortgages  to  them,  still.  It  not 
i  appearing  that  it  was  against  pladntilTs  Inter- 
est to  discharge  in  full  the  finit  mortjcaRe  in 
I  consideration  of  the  new  note  and  mnrtfcaire. 
i  and  plaintiff  never  having  complained,  and  de- 
I  fendaot  being  charxeable  with  notice  thai  plain- 
i  tiff,  in  foreclosing  his  second  morte&ae,  claimeil 
I  nothli^  under  his  first  mortgage,  defendant  did 
I  not  acquire  any  Interest  by  reason  of  the  first 
'  mortgage,  but  an  interest  junior  to  those  ae- 
I  quired  under  the  foreclosure  of  the  O.  and  H. 
mortgages.— Stanbrough  v.  Daniels,  (Iowa.)  55 
N.  W.  406. 

3.  A  mwtgagor  paid  the  amount  of  the 
mortgage  to  the  mortgagee,  who,  to  his  knowl- 
e<lge,  had  assigned  the  mortgage,  though  the  as- 
signment was  unrecorded,  and  the  deeil  sniii*- 
fied.  A  mortgage  company,  without  knowledge' 
of  plaintiff's  assignment,  made  a  loan  to  the 
original  mortgajtor,  secured  by  mortgage  on  part 
of  the  land.  Held,  that  it  was  a  prior  lien  on 
such  land. — Llvermore  v.  Maxwell.  (Iowa,)  55 
N.  W.  37;  QiiinCT  t.  Oinsbacb,  Id.:  Same  v. 
Alline,  Id.;  Davis  v.  Werie,  Id.;  Perkins  t. 
Bonver.  Id. 

ABSignment — Bights  of  asolffDee. 

4.  In  a  snit  to  set  a^de  the  satisfaction  of 
a  tmst  deed,  it  appeared  that  defendant  M. 
borrowed  money  of  defendant  P.,  and  gave 
notes  payable  to  D.'s  wife,  secured  by  the  deed 
to  D.,  as  trustee.    D.  sold  the  notes  to  plain- 

i  tiff,  a  nonresident,  of  which  M.  had  knowledge, 
i  Afterwards,  and  before  maturity,  M.  paid  l>. 
I  the  amount  of  the  notes,  who,  with  his  wife, 
j  satisfied  tbe  deed  on  tbe  manrin  of  the  record, 
land  embexzled  the  money.  Arid, -that  as  M. 
;  knew  plaintiff  was  tbe  owner  of  the  notes, 
'<  thongh  his  assignment  thereof  was  unrecorded, 
i  M.  was  liable  for  their  amount,  since  throuah 
his  negligence  D.  was  enabled  to  embeszle  his 

Saymeut. — Livermore  v.  MaxwelL  (.Iowa.)  r«5 
r.  W.  37;  Qiiincy  v.  Giusbacb,  Id.:  Sam*  v. 
Alline,  Id.;  Davis  T.  WerlOb  Id.;  Patkina  r. 
Boever,  Id. 

Uerger. 

5.  Where  a  mortgagor  execntea  a  deed  to 
a  second  mortgaaee,  fraudulently  Including  a 
prevision  that  the  grantee  diall  assume  and 
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pay  flivt  mortgage  and  a  Uilrd  mortnse, 
of  which  the  Rrantee  knowa  nothing,  and  the 
deed  1*  not  deliTered,  but  pat  od  record  by  the 
grantor,  and  in  repudiated  bj  the  grantee  a* 
■ooQ  as  Its  contents  are  known,  and  there  la 
no  change  of  possesion  of  the  property,  and 
DO  surrender  of  the  mortgage  aid  note,  there 
will  be  held  to  be  no  merger.— Cook  t.  Posta-t 
(Mich.)  SS  N.  W.  1019. 

Foreolosnre— Bight. 

6.  Ctftain  Joint  owners  sold  their  hind,  and 
took  back  a  mortgage  for  the  price.  As 
the  owners  were  then  Insolvent,  the  land  was 
anhjected  to  the  payments  of  their  joint  debts, 
and  it  was  agreed  by  the  parties  thereto  that 
the  mortgage  debt  should  be  canceled,  and  the 
contract  of  sale  rescinded.  Tbe  pnrchaser  sab- 
seqnenlly  booKht  the  land  under  the  decree  of 
sale.  Bcid,  that  there  was  no  foandation  for 
an  action  by  the  admlnlstratw  of  one  of  the 
Joint  owuers  on  the  oritniiHl  mortgageu — Robb  t. 
DonglasB.  flowa.)  65  N.  W.  72. 

7.  Where  a  note  given  by  a  tmetee  for 
moneys  borrowed  from  the  trust  estate,  and  se- 
cured by  trust  deed,  is  past  due,  the  gmntee 
may  maintain  an  action  to  foreclose  the  deed, 
though  there  luu  been  no  default  in  the  trust, 
and  nothing  Is  due  the  bemjfldaries.— Wolfe  t. 
Jalfrar,  (Iowa.)  6S  N.  W. ». 

 BffiBOt  on  penons  not  parties. 

8.  -Une  who  ha*  recdTed  a  deed  of  mort- 
gaged preudses  prior  to  the  Sling  of  Ms  pendens 
in  foreclosure  proceedinnj  if  not  made  a  party 
thereto,  floes  not  have  ois  right  to  possession 
cut  off  theretiy,  though  the  proremllugs  !«  reg- 
ular, nor  by  entiy  of  one  claiming  under  the 
foreelosare,  and  he  can  therefore  maintain 
trespass  njruiost  such  person.  —  Thompeon  t. 
Smilh,  (MUh.)  55  N.  W.  880. 

 Pleading. 

9.  In  a  petition  to  foreclose  a  mortgage, 
the  omission  of  an  aTerment  tbst  no  proceed- 
ings hnre  been  h&d  at  law  for  the  collection  of 
the  debt  secured  thfflivby  must  be  raised  prior 
to  the  renditioQ  of  a  decree,  aince  It  relates 
to  matter  in  abatement,  and  la  not  a  fact  af- 
fecting the  validity  of  the  mortgage. — Henir 
&  Cotttsworth  Co.  t.  McCurdy,  (Neb.)  OS  N. 
W.  Same  t.  Starr,  Id.  2iYi. 

10,  C^ode  Civil  Proe.  (  8.V),  requiring  tbe 
petition  to  forecioae  or  satisfy  a  mortgage  to 
state  whether  any  proceetlings  have  been  had 
at  law  for  the  recovery  of  the  debt,  or  any 
part  thereof,  appllea  only  to  formal  mortgagee, 
and  not  to  mere  equitable  mortgages  or  liens. — 
Dimick  v.  Crand  Island  Banking  Co.,  (Neb.) 
65  N.  W.  1000. 

 Sale. 

11.  Kev.  St.  I  8162.  postpones  sales  of  mort- 
gaged premises  on  Judgmeuts  of  fureclosnre  to 
one  year  from  the  date  of  the  judgment  of  sale, 
but  'the  parties  may,  by  stipulation  lo  writing, 
to  be  filed  with  the  clerk,  consent  to  an  earlier 
sale."  Section  3lti7  gives  a  stitiHeiitient  mort- 
gagee the  rii:ht  to  pay  such  Judgment  at  any 
time  tiefore  sale,  and  to  be  snbrogiiteil  to  plnin- 
tifTs  tights  in  the  foreclosure  action.  Hrld, 
that  where  a  mortgage  covenanted  that,  in  case 
of  foreclosure,  if  the  mortgage  debt  should  not 
be  paid  in  1()  days  after  toe  date  of  the  judg- 
ment, tbe  mortgaged  premises  mijcht  be  sold 
as  though  the  year  for  redumption  had  expiFed, 
and  authorised  any  attorney  of  a  court  of  rec- 
ord to  enter  appearance  for  the  mortgagor  in 
such  action,  nnd  to  stipulate  In  accordance 
with  such  covenant,  the  consent  of  a  snbse- 

anent  mortgagee,  who  was  a  party  to  such  ae- 
on, must  be  obtained  before  a  sale  of  the 
premises  within  the  year  could  be  upheld.— 
Hiles  V.  Milwaukee  Bawu*  &  Llghtlug  Co., 
(Wis.^  65  N.  W.  175. 

IS.  ICnder  2  How.  St  |  8500,  providing  that 
notice  of  foreclosure  sale  shall  slate  the 
amount  claimed  to  be  dne  at  tbe  date  thereof, 
the  sale  will  not  be  void,  where  the  amount 
stated  indnded  a  sum  doe  on  the  day  after  its 


date,  hut  It  waa  not  pubHshed  tmtll  severaj 
days  thereafter,  and  It  does  not  appear  that 
there  was  bad  faith,  or  that  any  one  was 
misled.— Cook  v.  Foster,  (Mich.)  fSS  N.  W.  1019. 

18.  Under  2  How.  SL  H  8501.  8505.  pro- 
viding that  a  mortgage  sale  shall  be  made  by 
the  sheriff  or  nndprsheriff,  and  the  deed  ex- 
eeuted  by  the  oflic«r  making  the  sate,  where 
Bali>  Is  made  by  an  undershorfff  the  deed  ex- 
ecuted by  him  may  be  a<>knowledged  bj  the 
sheriff,  acting  as  a  notair  public — Cook  t.  Foe- 
ter,"-  (Mich.)  65  N.  W.  WIS. 

Forecloanze  nnder  poww  of  8al« — No- 
tice. 

14.  In  order  to  forerione  nnder  a  imwer,  the 
notice  of  sale  must  be  signed  with  the  oames 
of  all  who  appear,  of  record,  to  own  the  mort- 
.  gage;  and  If,  after  the  flrxt.  and  b^ore  the 
last,  publication  of  notice,  there  is  pat  on  rec- 
ord an  assignment  of  a  part  Intereat  In  the 
mortgage  to  one  whose  name  Is  not  dgned  to 
the  notice,  a  sale  pursuant  to  notice  so  pub- 
lished will  he  Invalid.— Dnuning  v.  McDonald, 
(Minn.)  55  X.  W.  8U1. 

 Action  to  set  aside. 

16.  I^wB  18S.1.  c.  112,  providing  that  no 
foreclosure  sale  shall  be  set  aside  for  defect  to 
notice  or  publlration  unless  the  action  oalliog 
It  in  qneMtion  shall  be  commenced  within  five 
years  fmm  the  date  of  the  sale,  aiqiliea  to  a 
sale  nnder  power,  where  the  notice  is  not  pub- 
lished the  proper  length  of  time  before  the 
sale.  RuMell  v.  Lumber  Co..  (Minn.)  48  N. 
.  W.  3,  fiillowed.- Mogan  v.  Carter,  (Minn.)  66 
N.  W.  1117. 

Bedemption. 

16.  In  an  action  to  redeem  land  from  a  fore- 
dosnre  sale  tbe  issue  was  whether  an  oral 
agreemrat  to  extend  the  period  for  redemirtion 
was  made.  HHd,  that  the  evidence,  which  was 
oonflicttng,  was  suffiHent  to  sustain  a  findiug 
for  pInlntiS.— Ueyuolds  v.  Curtis,  (Minn.)  55  N. 
W.  643. 

17.  Where  a  lien  creditor  redeeme  lands 
sold  on  mortgage  foreclosure  from  a  prior 
lienholder  and  redemptioner,  and  the  property 
is  ample  security  for  all  the  liens,  the  court 
will  not.  at  the  Instance  of  sui'h  snbsenuent 
lienholder,  Intjnire  iuto  the  validity  of  the 
amount  due  on  prior  liens  In  onler  to  enhance 
the  value  of  the  property  in  the  hands  of  the 
Inst  rfdemiitioner- Varker  v.  St.  Martin. 
(MiDO.)  55  N.  W.  113. 

•8  A  Mubiw]uent  lienholder  cannot  be  de- 
prived of  his  right  of  redemption  from  a  mort- 
gage foreclosure,  to  the  extent  of  the  vslue  of 
the  property  over  the  amount  paid  to  redeem, 
by  the  Interposition  of  tbe  liens  of  fraudulent 
atid  simulatetl  si-curities:  and,  if  thereby  pre- 
vented, his  dnmatrea  wonid  not  exceed  the 
amount  of  his  debt.— Parker  r.  St.  Martin, 
(UionJ  55  N.  W.  113. 

Motion. 

To  strike  out  answer,  see  "Pleading,"  8. 

To  vacate  attachment,  see  "Attachment,*'  8-U. 


Of  bill. 


XnltifkxiouBziees. 

"Bqoity."  22. 


UUMiUlPAIi  OGBFOBAXIOira. 

See.  also.  "CNiUBtlea;"  "Drainage;"  "High- 
ways:" "Schools  and  School  DlMrlctar 
"Towns." 

Lisbllity  for  defects  in  private  brldgei,  m» 
"Bridges,"  6. 

Mandamus  to  boaida  and  officers,  see  "Man- 
damns."  S-Q. 

Notice  of  action  against  contractor,  see  *^rlt8 
and  Notice  of  Suits,"  10. 

Ordinance  regulating  peddlers,  see  "Hawkm 
and  Peddlerb." 
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Police  poww,  lee  "latozlcatlnK  Tilqaors,**  1. 
Qoo  warranto  to  ooat  officen,  nee  "Quo  War- 
ranto." 

Kght  to  obBtmet  atreet  eara  br  street  ctm- 
traotor,  B«e  "Horse  and  Street  Railroada,"  9. 

Validity  ot  Inoorporation — How  guea- 

1.  In  an  action  on  the  eonpooi  of  bonda 

laaned  by  a  de  facto  aduxil  lUatrict,  the  de- 
fense that  the  bonds  were  void  on  the  groond 
that  the  district  had  no  letcal  existence  be- 
eanae  of  failure  to  ennply  with  proTisIons  of 
the  statute  re^attngr  the  orgaoicatlon  of  4ach 
districts  In  matters  wtiich  went  to  the  juris- 
diction of  the  county  superintendent  to  or- 
ganise the  district  cannot  be  interposed.— Color 
T.  l>wi«ht  School  Tp.  of  Bichland  Gomitr.  (N. 
!>,)  55 W.  6ST. 

Ordinances  and  resolatlons. 

2.  How.  8t  e.  127,  S  10,  provides  that  com- 
panies incorporated  to  furnish  electricity  and 
electric  lights  may  tay.  construct,  and  maintain 
conductors  for  conducting  electricity  thronjch 
the  streets  "with  the  consent  of  the  mnnicipal 
authorities  thereof,  nnd^  such  reasonable  reg- 
nlatlons  as  they  may  prescribe."  A  Uauistee 
city  ordinance  proTides  that  all  poles  erected  in 
■och  city  for  electric  lU^ting  shall  be  under 
control  of  the  coundl  so  far  as  to  permit  their 
use  by  other  persons  for  electric  lifrhdog  on 
Mymeut  of  the  reasonable  portion  of  their  cost. 
Hrfd,  that  a  resolution  passed  by  the  eoancil  of 
auch  city,  empowering  an  dectric  H^t  com- 
pany to  use  the  poles  of  another  comtMiny  with- 
out fixing  the  limits  of  such  use,  or  regulating 
the  manner  in  which  each  ia  to  string  its  wires, 
la  anreaaonable  and  void.  —  Citizens*  Electric 
^ht  &  Power  Ga  t.  Sands.  (Mich.)  56  N.  W. 

8.  A  dtr  ordinance  cannot  be  repealed 
or  snpersedea  by  the  passage,  by  the  city  coun- 
cil, of  a  resolution  which  undertakes  to  fix  a 
different  rompensatiou  for  a  city  attorney  than 
that  prescribed  In  the  ordinance. — Ryoe  t.  City 
of  Osage,  (Iowa,)  65  N.  W.  532. 

Officers— City  attorney. 

4.  Where  a  dty  attorney  Is  dected  while 
an  ordinance  proTidiog  that  It  is  his  duty  to 
act  for  the  city  in  any  snit  brought  by  or 
agniust  It,  and  generally  to  attend  to  its  inter- 
ests as  its  attorney,  is  in  force,  it  Is  part  of 
his  dnty  to  conduct  the  defense  to  a  suit 
bronght  to  quiet  the  title  to  a  tract  of  laud 
therein,  known  as  a  "pnblle  sgaare."— Byce  t. 
Gttr  o/  Osage,  (Iowa,)  55  K.  W.  532. 

 Bemoval. 

5.  In  the  Duluth  dty  charter  providing 
for  the  removal  of  members,  of  the  board  of  fire 
eommissioners  for  **Bnffident  cause,"  the  term 
"sufficient  cause"  means  "legal  cause,"  and 
muHt  be  one  that  specially  relates  to  and  af- 
fects the  adminiBtration  of  the  office, — one 
tou<>hing  the  qualifications  of  the  officer,  or  his 
performance  of  its  duties. — State  T,  Common 
Council  of  Duluth,  (Minn.)  55  N.  W.  lia 

ti.  lu  proceecItngH  before  a  munici|Kal  body 
to  remove  a  person  from  office,  the  charges 
should  contain  a  specification  of  facts  consti- 
tuting a  cniise  for  removal  sufficient  to  inform 
the  incumbent  of  the  particular  grounds  upon 
which  the  charges  are  based. — State  r.  Common 
Conndl  of  Dnlotb,  (Minn.)  66  N.  W.  118. 

7.  The  city  charter  of  Duluth  vests  th« 
power  of  removing  the  fire  commissioners  from 
office  exclusively  in  the  common  council.  Held, 
that  a  resolution  of  that  botly  preferring  char- 

S against  such  commiauoners,  and  fixing  a 
e  and  place  of  hearing,  did  not  require  the 
approval  of  the  mayor.  —  State  v.  CominoQ 
CouDcU  of  Duluth,  (Minn.)  55  N.  W.  118. 

 Certiorari  to  review  removal. 

8.  The  Dulnth  pity  charter  provides  that-for 
sufficient  cause,  and  on  Bervi<*e  of  a  copy  of  the 
charges  prcft.rrud,  and  noticu  of  the  time  and 


place  of  hearing,  the  common  eonneO  mar,  by 
a  two-thirds  vote,  remova  a  member  of  tm 
board  of  fire  oommissionen.  ffaU,  that  Ibe  pn- 
ceedlngs  for  removal  ww«  of  a  Jndidal  BBtiir% 
and  eonld  be  xeriewed  by  oertlotmri.— Stmts  t. 
Commoa  GoniuU  of  Dnlvth,  (BDnn.)  SS  M.  W. 
118L 

B.  On  certiorari  to  review  tlie  pnceedtngi 
of  a  mnnidpal  body  in  removing  a  peraon  fton 
office,  the  court  will  inspect  the  record  to  see 
whether  the  body  bad  Jnrisdietion,  and  kept 
within  It,  and  whether  the  charges  preferred 
were  suffident  In  law,  and  will  examine  the  evi- 
dence only  to  ascertain  whethw  it  fnmished 
any  legal  and  sabstantlal  baida  for  the  remoraL 
—State  T.  Comnum  Coondl  of  Dnlnth.  (UiiuJ 
66  N.  W.  lia  »-«uw 

—  Compensation. 

10.  Where  a  pwson  accqtts  the  office  of 
dty  attorn^  at  a  fixed  salary,  ho  is  bound  to 
perform  the  duties  of  the  office  for  the  salary: 
and  a  promise  to  pay  him  an  extra  fee  is  not 
binding,  thoogh  he  renders  services,  and  exer- 
dses  a  degree  of  diligence  greater  than  could 
legally  be  required  of  him.— Bye*  t.  City  of 
Osage,  riowaj  65  N.  W.  532. 

11.  Code,  S  ^1,  providing  that  the  emolu- 
m«its  of  an  elective  dty  officv  shaD  not  be 
increased  or  diminished  daring  the  term  for 
which  he  shall  have  been  elected,  prohibits 
the  dty  council,  on  its  own  motion,  from  mak- 
ing a  contract  with  the  dty  attorn^  for  com* 
pensatitxi  other  than  that  fixed  by  ordinance.— 
Byco  T.  City  of  Oaage^  dowaO  I»  N.  W.  5X1 

(Tontraots. 

13.  Under  How.  St.  c.  127.  i  10,  which  pro- 
vides that  companies  incorporated  to  funii'^ii 
dectridty  and  electric  lights  may  lay.  ci>ii- 
struct,  and  maintain  condoctors  for  conducting 
electriritr  through  the  atrpets  "with  the  ma- 
sent  of  the  mnnidpal  anthorities  thereof,  nndet 
snch  reasonable  regulations  as  they  may  pre- 
scribe," and  Manistee  City  Charter,  c.  20,  »  3. 
giving  the  coundl  authority  to  light  the  pubu^ 
grounds  within  the  dty.  and  diapter  22,  f  IS. 
^ving  the  coundl  control  over  the  ptanng  v-t 
poles  In  or  over  the  streets,  soch  city  may  Tnnk" 
contracts  for  electric  lighting  vritb  iDdividnaN 
as  well  as  with  corporations  organized  for  swb 
purposes.  —  Cirizens*  Electric  Light  &  Poww 
Co,  V.  Sands,  (Mich.)  55  N.  W.  422. 

18.  Where  a  dty  has  had  the  ben*Gt  of  i'< 
attorney's  services,  rendoreil  nnder  a  'wt'si 
contract  to  pay  therefor  a  sam  in  excess  of  faf* 
salary  fixed  by  ordinance,  the  dty  ia  not  «•- 
topped  from  pleading  the  ordinance  in  an  ac- 
tion to  recover  such  excess,  since  snch  con- 
tract is  against  public  policy,  and  roiA. — Byer 
V.  City  of  Osage,  (Iowa,)  65  N.  W.  532. 

U.  Where  the  orticers  of  a  dty  pay  am 
its  money  on  a  contract  which  the  corporati<« 
has  no  power  to  make,  the  payment  is  not  as 
act  of  the  corporation,  and  it  may  recover  ihe 
money. — City  of  Cbaska  v.  Hedman,  Otinn.! 
55  N,  W.  737}  (Mffin  T.  City  of  Shakflpec; 
Id.  738. 

Control  of  streets — Si^oining  obatmo- 
tion. 

15.  A  town  has  such  an  interest  In  ■  public 
highway  vrithin  its  limits  as  will  entitle  it  rn 
roaiotam  an  action  to  enjoin  a  permn  from  nb- 
Rtnicting  the  same.  2  Sanb.  &  B.  Ann.  St.  I 
3180.  providing  that  an  equitable  action  may  b» 
brought  before  a  nnisance  is  established  in  an 
action  at  law,  applies  to  snch  an  action. — Towa 
of  Neshkoro  v.  Nest,  (Wis.)  65  N.  W.  176. 

Liability  for  defective  streets. 

10.  Whether  a  board  witb  an  upturned  nal 
Is  attached  to,  and  constitutes  part  of,  a  sid^ 
walk,  makes  no  difFerence  as  to  the  liabilitv  »t 
the  town  with  respect  to  Injuries  aastained  hy 
one  crossing  the  street  to  oie  walk,  and  5t«9- 
ping  on  the  nail,  as  the  town  Is  liable  for  any 
defect  so  near  the  traveled  portion  of  the  wnik 
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w  rtreet  u  to  endanger  persons  thereon.— Plt- 
^KtT  T.  Town  Af  Hftmilton,  (WU.)  S6  N.  W. 

17.  Wha^,  In  an  action  aralnst  a  city  for 
personal  injurfetf  cansed  by  slipping  down  oti 
the  ice  on  a  highwar,  it  appears  that  from 
natnral  canBea,  without  fault  apon  the  part  of 
the  city,  the  Ice  formed  from  the  snow  which 
fell  in  the  hlghwaj.  the  direction  of  a  Terdict 
for  defendant  wiis  proper.  —  Kannenbcrg 
<;ity  of  Alpena.  (Mich?)  55  N.  W,  014. 

IM.  Where  the  snow  on  a  bnllding  melta  In 
m  sudden  thaw,  drips  npon  the  sidewalk  and 
freezes,  and  there  is  nothing  nnnsnal  in  the 
construction  of  the  building  or  sidewalk,  the 
city  is  not  liable  for  iitJnrieii  recdred  hj  slip* 
ping  OQ  the  walk.— Hausman  t.  City  of  MaA- 
■on.  fWIs.)  55  N.  W.  167. 

m  la  an  action  against  a  city  for  personal 
Injuries  resulting  from  a  defectlTe  straet,  it 
ffppi'flred  that  in  grading  such  street  an  eX' 
ravatioo  some  two  feet  deep  had  been  made 
on  nue  side  thereof;  that  the  city  bad  know- 
iDfrly  and  negligently  permitted  sneh  excava- 
tion to  remain;  that  on  the  night  of  the  In- 
jury there  were  no  lights  or  other  nrotection 
about  such  excavation;  thai  plaintiff,  having 
no  kimwleilge  of  the  same,  stepped  into  it.  and 
WRH  theretqr  injured.    Hrld,  that  the  evidence 

iustitied  a  verdict  for  plaintiff.— GitTof  Orand 
sland  V.  Oberschalte,  (Neb.)  66  N.  W.  301. 

■       Contributory  nef^Ugence  of  traveler. 

20.  In  an  action  against  a  city  for  Injuries 
received  by  falling  on  an  icy  .sidewalk  in  the 
daytime,  where  it  appeared  that  the  snow  on 
an  adjoining  bofldlng  melted  in  a  sudden  tliaw 
and  froze  ou  the  walk:  that  plaintiff  had  pre- 
TiouKly  seen  tee  form  there  in  the  same  way; 
that  there  was  nothing  to  prevent  his  seeing 
the  ice  if  he  had  looked;  and  that  there  was 
room  to  pass  without  stepping  on  the  ice. — be 
was  guilty  of  contributory  negligence.— Haus- 
man V.  City  of  MaJison,  (Wis.)  55  N.  W.  167. 

21.  Whore  a  person,  with  full  knowledse  of 
the  defective  condition  of  a  sidewalk,  and  of 
the  risks  incident  to  its  use,  voluntarily  at- 
tempts to  travel  upon  It,  when  the  defect  could 
easily  have  been  avoided  by  goint;  around  it, 
he  Is  not  In  the  exerdse  of  reasonable  care, 
and  most  be  presumed  to  have  taken  his 
chances.— Wright  t.  City  of  St  Ctond.  (Mhin.) 
63  N.  W.  819.  / 

 Action. 

22.  A  general  denial  In  an  action  against  a 
town  for  inpuries  resulting  from  a  defective 
street  puts  in  issue  an  allegation  in  the  com- 
plaint that  a  statement  was  filed  with  the 
town  clerk  to  be  placed  before  the  town  board, 
and  hence  the  burden  nf  proving  the  same  is 
on  plaintiff.— Eron  v.  Town  of  Stevens'  Point. 
(Wis.)  55  N.  W.  410. 

28.  Under  Rev.  St.  {  824,  providing  tliat  no 
action  against  a  town  for  injuries  on  a  highway 
shnll  be  maintained  unless  a  statement  of  the 
claim  be  filed  with  the  town  clerk,  to  be  laid 
before  the  town  board,  nor  until  10  days  after 
the  next  annual  town  meeting  thereafter,  it  is 
not  necessary  for  the  complaint  to  state  ^at 
the  action  was  not  commenced  until  the  expira- 
tion of  the  10  days  after  such  meeting.— W^h 
fTTown  of  Argyle,  (Wis.)  65  N.  W. 

H.  In  an  action  against  a  village  for  in- 
juries from  a  defective  sidewalk,  it  was  proper, 
for  the  purpose  of  showing  negligence  on  the 
part  of  the  village,  to  permit  the  president 
thereof  to  testify  that  he  knew  of  the  condition 
of  the  walk,  that  the  defect  could  have  been 
repaired  in  twenty  minutes,  and  that  shortly 
before  the  accident  he  had  called  the  attention 
of  the  village  marshal  to  it. — Edwards  v.  Com- 
Boon  Council  of  Three  Rivers,  (MlcL)  65  N. 
W,  1008. 

26.  It  being  Immaterial  whether  the  presi- 
dent of  the  village  called  the  attention  of  the 
chairman  of  the  street  committee  to  the  defect, 
defendant  was  properly  refused  permission  to 
■bow  bis  fiaUnr*  to  do  so,— Edwards  r.  Oommon 


CouDcU  of  Three  Blrers,  (MldL)  B9  N.  W. 

1003. 

28.  Where,  In  an  action  for  pmonal  inju- 
ries caused  by  being  tripped  by  a  loose  board 
in  a  sidewalk,  it  appeared  that  the  walk  was 
old,  and  the  stringers  decayed,  evidence  is  com- 
petent, as  tending  to  show  a  long  continuance 
of  the  defect,  from  which  it  might  be  inferred 
that  defendant  town  had  notice  of  this  coodl* 
tion,  that  no  repairs  had  bera  made  on  the 
walk  for  more  than  a  year  prior  to  the  acd- 
dent.— Alberts  t.  Village  of  Vernon,  (Mich.) 
55  N.  W.,1022. 

27.  Evidence  is  competent,  nn -tending  to 
show  that  the  boards  were  ioostr.  that  a  wit- 
ness was  tripped  by  a  board  in  the  walk 
right  months  oef<n«  tlie  aeddent. — Alberts  T. 
Village  of  Vernon,  (Mich.)  55  N.  W.  1022. 

26.  Evidence  is  competent  that,  shortly 
after  the  accident,  defendant  caiiRed  the  walk 
to  be  taken  up  and  repaired. — Alberts  v.  Vil- 
lage of  Vernon,  (Mich.)  oTt  N.  W.  1022. 

29.  In  au  action  against  a  city  for  personal 
injuries  resulting  from  a  defective  street,  a 
charge  that  it  is  the  duty  of  the  dty  to  keep 
and  maintain  its  streets  in  good  repair  for  safe 
and  "convenient"  UAe  is  not  misleading  because 
of  the  word  "convenient." — City  of  Grand 
Island  T.  Oberschutte,  (Neb.)  66  N.  W.  301. 

80.  An  instruction  that  the  jury  might  find 
for  the  plaintiff  if  they  believed  that  the  defect 
had  continued  for  such  a  time  prior  to  the  ac- 
cident that  the  w.iiit  of  knowledge  implied 
want  of  due  care  on  the  part  of  defendant,  is 
not  open  to  the  objection  that  it  ignores  the 
question  of  contributory  negligence,  where  the 
court,  in  another  part  of  the  charge,  had  in- 
structed on  the  law  applicable  to  contributory 
n'>i;Iigence.— Alberts  v.  YUlsga  of  Vemm, 
(Mich.)  55  N.  W.  1022. ' 

 BeooTery  from  property  owner. 

81.  Where,  through  the  negligence  of  a  prop- 
erty owner,  a  trapdoor  over  a  hatchway  in  a 
sidewalk  becomes  unsafe,  and  Injury  reeolts, 
for  which  the  dty  is  liable  because  of  neglect 
of  its  duty  to  keep  Its  streets  in  a  safe  condi- 
tion for  travel.  It  may,  on  payment  of  damages 
to  the  person  injured,  recover  over  from  the 
owner  by  whose  fault  (as  between  him  and 
the  Injury  was  occasioned. — City  of  Wabasha 
V.  Southworth,  (Minn.)  55  N.  W.  81S. 

3?.  Where  a  trapdoor  is  put  in  a  public  side- 
walk for  the  convenience  of  the  abutting  prop- 
erty, the  duty  of  maintaining  it  in  a  safe  con- 
dition, as  between  the  owner  and  the  city, 
devolves  upon  the  owner,  and  he  cannot  relieve 
himself  from  this  duty  by  merely  abandoning 
the  use  of  the  structure.— -City  of  Wabasha  v. 
Southworth,  (Minn.)  55  N.  W.  818, 

The  charter  of  Wabasha  (Sp.  Laws 
188&.  c.  13,  subc.  7.  S  16)  provides  that,  in  an 
action  against  the  dty  and  an  abntting  i«op- 
erty  owner  for  injuries  received  a  defective 
sidewalk,  the  dty  may  pay  any  Judgment 
against  defendants,  and  recover  the  amount 
from  the  property  owner.  Held,  that  tlils  mode 
of  procedure  was  not  exclusive,  but  that  the 
city  might  pay  the  damages,  without  suit,  and 
then  recover  in  an  action  against  the  property 
owner.  —  City  of  Wabasha  t.  Southworth, 
(Minn.)  65  N.  W.  818. 

Publlo  improTementa. 

34.  The  charter  of  Duluth  provides  that  the 
board  of  public  works  shall,  subject  to  the  ap- 
proval of  the  common  coundl,  establish  a  sys- 
tem of  grades  for  all  streets,  avenues,  and  al- 
leys within  the  corporate  limits  for  which  grades 
have  not  been  heretofore  established,  and  that, 
to  change  a  grade  once  established,  there  must 
be  a  resolution  of  the  coundl,  passed  by  a  vote 
of  two-thirds  of  the  members  elect.  Held,  that 
it  was  the  intentl<m  of  the  legislature  to  require 
the  permanent  grade  to  be  established  before 
any  proceedings  for  the  permanent  improvement 
df  a  street  at  the  expense  of  the  real  property 
should  be  commenced,  and  that  such  require* 
meat  was  not  affected  lay  the  anmuliiiait  atf 
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18B1,  proTidloK  (h\t  "if  for  any  caase  aoy  a>- 
MHrnent  heretofotc  or  hereafter  made  hy  the 
dtj  of  Daluth  for  aur  local  improvement  shall 
be  set  aside  by  any  coart,  or,  hj  reasoo  of  any 
Irregulaiitr  or  omissioD,  shall  be  proDounceil  in- 
valid, or  shall  be  in  fact  invalid,  the  board  of 
public  works  are  aothorized  to  reassess  the 
cost  of  makinir  said  improvement  upon  the  prop- 
erty benefited  thereby,  in  proportion  to  the  ben- 
efit that  such  piece  or  parcel  of  land  has  re- 
ceived."— State  V.  Jndfres  of  District  Court  of 
Eleventh  Judicial  Diatriet.  (Minn.)  fi5  N.  W. 
122. 

Fabllo  improTementa — ^Aotion  for  dam- 
ages. 

85.  Ptaiutifr  filed  with  the  clerk  of  defend- 
ant city  a  claim  reading.  "For  damaee  caased 
by  change  of  grade,  $1,500."  On  Its  being  dis- 
allowed,  an    appeal    was   taken,  whereupon 

{tliiintiff  Sled  a  complniot  for  damages  for  ud- 
uwful  change  of  grade.  Beld,  that  the  cause 
of  action  had  not  been  changed  from  a  claim 
for  damages  for  a  lawful  change  of  grade  to 
damages  for  an  unlawful  chaoRe.— Drummond 
V.  City  of  Eau  Claire,  (Wis.)  55  N.  W.  10-^8. 

56.  For  an  unlawful  change  of  street  grade 
a  city  is  liable  to  an  abutting  owner  for  all 
damages  naturally  resulting  therefrom,  against 
which  it  cannot  offset  appreciation  in  value  of 
the  property,  in  commou  with  other  property 
in  the  locality,  caused  by  the  change. — Drum- 
mond V.  City  of  Eau  Claire,  (Wis.)  55  N.  W. 
1028. 

 Assessments. 

57.  Under  a  city  charter,  authorldng  It  to 
require  the  abutting  lot  owners  to  pave  a 
street,  a  railroad  company  having  a  ri^ht  to 
lay  its  track  on  a  lot,  but  to  which  it  did  not 
have  title,  ia  not  liable  for  paving  tbx  street. 
—City  of  Musrarine  v.  Chicago,  B.  1  ft  P.  By. 
Co..  (Iowa,)  55  N.  W.  100. 

Hb.  A  notice  of  the  meeting  of  the  board  of 
public  works  of  a  city  fbr  the  purpose  of  as- 
sesning  upon  property  benefited  the  coat  of  a 
public  improvement  Is  Invalid  if,  in  advance  of 
any  hearing,  it  defines  a  limited  district  as  em- 
bracing the  property  upon  which  the  assess- 
ment is  to  be  made.— State  t.  Otto,  (Minn.)  05 
N.  W,  ltd. 

89.  Since  judgments  for  assessments  for  lo- 
cal improvements  under  the  charter  of  St. 
Paul  stand  like  other  Judgments  of  the  dintrict 
court,  and  are  valid  If  the  court  had  jurisdic- 
tion of  the  property  and  owner,  and  all  mat- 
ters ^ieh  might  have  been  objected  to  the  ap- 
plication for  judgment  are  res  adjudicata, 
such  judgment  cannot  be  impeached  collater- 
ally by  showing  dehors  the  record  that  the 
derk  entered  it  without  authority  from  the 
court.— Henneswy  v.  City  of  St.  PauL  (Minn.) 

40.  The  provision  of  the  charter  of  St.  Panl 
taxing  12  per  cent,  interest  on  all  assessments 
not  paid  within  30  days  after  publication  of 
notice  by  the  treasurer  that  he  has  recdvcd 
the  warrant  for  collection  is  not  invalid,  under 
Const,  art.  9,  |  1,  requiring  equality  and  uni- 
formity of  taxation.— Henne8«y  t.  <^ty  d  8L 
Paul,  (aUnn.)  55  N.  W.  1123. 

41.  Under  a  charter  conferring  on  a  city 
power  to  pave  its  streets,  and  to  reonlre  owners 
of  adjacoit  lots  to  pave  one-haif  in  width  of 
the  street  oonttguous  to  their  respective  lots, 
the  owners  of  lots  on  each  side  of  the  street 
are  required  to  pay  for  one-half  of  the  paving, 
whether  the  paving  covers  a  part  only  or  the 
full  width  of  the  street,  and  whether  the  pav- 
ing is  in  the  center  of  tbe  street  or  on  one  side 
only;  and,  where  the  paving  is  on  one  side 
only,  the  adjacent  owner  on  that  side  is  only 
liable  fbr  one-half  the  expense.— City  of  Musca- 
tine V.  Chicago,  It.  I.  &  P.  I^.  Co.,  aowa.)  55 
N.  W.  100. 

42.  In  an  action  to  recover  a  spe<^al  assess- 
ment for  a  street  improvement  direct  proof  of 
the  assesmnent  Is  required,  and  the  county  tax 
list  ia  Incompetent  »r  that  pntpow.— City  of 


Muscatine  v.  Chicago,  B.  L  ft  P.  Sy.  Ok, 

(Iowa,)  55  N.  W.  100. 

Bonds — Estoppel  of  oity. 

4S.  Municipal  corpcmtkma  are  estopped,  m 

against  bona  flde  holders  of  munfdpai  bonds, 
from  setting  up  as  a  defense  to  an  action 
thereon  that  all  the  preliminary  steps  neces- 
sary to  authorize  the  Issue  of  toe  bonds  were 
not  taken,  when  the  officers  who  have  charge 
of  the  issue  of  such  bonds  are  especially  or  Im- 
pliedly authorised  to  determine  whether  all  the 
conditions  [urecedent  to  the  Issne  of  valid  bonds 
hare  been  complied  with,  and  recite  in  the 
bonds  no  issued  that  they  have  lieen  complied 
with.— Coler  v.  Dwiicht  School  Tp.  of  KleUand 
(>)unty.  (N.  D.)  65  N.  W.  587. 

44.  It  ia  not  es«ential  that  the  officen  Issu- 
ing the  bonds  should  t>e  expressly  authorised 
to  determine  such  queationa,  but  it  is  sufficient 
if  they  are  given  full  control  in  the  matter. — 
Coler  V.  Dwteht  School  Tp.  of  Richland  Coun- 
ty, (N.  D.)  &  N.  W.  587. 

45.  It  Is  not  necessary  to  estop  the  corpora- 
tion that  this  statement  should  set  forth  in 
detail  that  all  the  prelimin*iry  steps  have  been 
taken,  but  it  Is  sufficient  rhnt  it  declare  that 
tbe  bonds  are  issued  Iri  pursuance  of  a  certain 
statute,  specifying  it. — Coler  v.  Dwight  Schotd 
Tp.  of  Uichland  County.  (N.  I>,}  55  N.  W. 
0»7. 


Murder. 


See  *^mldde.* 


yatnrallBalimi. 

Of  Indiana,  see  "IndUna,"  L 

NAVIGABUB  WATHBS. 

Duties  in  driTing  logs. 

Persons  using  navigable  streams  for 
driving  logs  must  do  so  with  due  deference  to 
the  rights  of  other  i>ersons  engaged  in  the  same 
business,  and  in  most  respects  sndi  streams 
are  governed  by  the  same  rules  as  are  highways 
upon  land.— Page  v.  Bfille  Lacs  Ltambsr  Oa, 
(Minn.)  55  N.  W.  608. 

Keoessary  Parties. 

Sae  "Parties,"  1-4. 

NBGUOENOEL 

Contributory    negligence   of    passengov,  see 

"Carriers,"  10. 
 of  person  crossing  railroad,  see  "BaUroad 

0>mpaities."  14-18. 
 of  scorvant,  see  "Master  and  Senrmnt.*'  10- 

21. 

 of  traveler  <hi  street,  see  "Hnnldpal  Cono- 

rations,"  20,  21. 
Defects  Itt  highways,  see  "Highways,"  14-17. 
 in  streets,  see  **Manicipai  Corporatlona." 

Injuries  to  passengera,  see  "Carriers,**  4-8. 
Liability  for  defects  fai  bridge,  see  ''Bridges,** 

1-4.  • 

 of  county,  see  "Countlee,"  11. 

Of  bank  In  collection  of  paper,  see  "Banka  and 

Banking."  2-5. 
Of  hospital  superintendent,  see  "Hospital." 
Of  master,  see  "Master  and  Servant,*'  9-21. 
Of  physidan  or  surgeon,  see  "Malpractice." 
Of  railroad  company,  see  "Bailroad  Compib* 

nles,"  6-27. 

Of  street-car  companies,  see  "Horse  and  Street 

Bailroads."  1-8. 
Overflowing  land,  see  "Beilioad  Oompsnks,** 

3,  4. 

What  constitutes. 

1.  In  an  action  against  a  telephone  com- 
pany for  personal  Injuries  caused  1^  a  pole 
falling  upon  plaintiff,  it  apput^  that  £kt  p€3» 
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was  m,  "oornar  pola,**  dtaatecl  at  an  angle  In 
the  street,  and  wai  subject  to  the  lateral  strain 
of  a  great  many  line  wires  strung  on  the  crose- 
arms,  and  drawn  taat:  that  the  pole  was  of 
brittle  wood,  and  only  14  inches  at  the  bottoni: 
and  that  a  drr  rot  extended  inward  2  or  3 
inches  firc»n  uie  drcamference.  There  was 
eTidence  that  defendant  had  a  llceose  to  extend 
ita  enrs  from  the  bnildiog  of  S,;  that  S.  sabse- 
^ueotiy  revok^  the  license,  and  cnt  the  gn;s. 
l!>efeiidsnt  contended  that  the  pole  would  not 
bare  fallen,  even  with  the  gnrs  Temoved.  bad 
S.  removed  them  in  a  proper  manner,  instead 
of  cutting  them,  and  thus  throwinfr  the  strain 
on  the  pole  snddenly.  BM,  that  the  evidence 
did  not  require  a  finding  that  the  failing  of  the 
pole  was  caused  bj  the  manner  in  wbirh  the 
guy  wires  were  removed.— Johnson  v.  North- 
western Tel.  Exch.  Co..  (Minn.l  06  N.  W.  829. 

3.  In  an  action  a^inst  a  company  for 
selling  a  niece  of  spoiled  bacon,  it  was  a  qnes- 
tion  for  tne  jury  wnether  defendant  was  negli- 
gent in  such  sale.— Craft  t.  Parker.  Webb  A 
Ok,  (Mich.)  55  N.  W.  812. 

8.  In  an  action  against  a  blacksmith  for 
personal  injuries  caused  by  a  "spawl"  ftxim 
dpfoiidant's  hammer  striking  plamtifTs  eye, 
where  it  Is  alleged  that  defendant  was  negli- 
nnt  in  working  at  an  anvil  opposite  his  shop 
door,  and  six  feet  away  from  the  sidewalk, 
it  is  error  to  direct  a  verdict  for  defendant, 
where  there  Is  evidence,  by  experienced  black- 
nmithfi,  that  spawls  frequently  fly  from  their 
hammers,  and  sometimes  go  a  long  distance, 
and  inflict  serious  wounds,  and  that  they  csn- 
not  control  their  direction.— Parish  T.  Williams, 
aowa,)  55  N.  W.  74. 
 Frightening  horsoB. 

4.  Rev.  St  1 1800.  provides  that  an  ai|^ne, 
before  crossing  siiy  hli^way,  except  In  eitlen 
and  villages,  shall  have  itH  whistle  blown  SO 
rods  from  snch  crossing.  BM,  that  where,  in 
an  nnincorporated  village,  an  engine  whistled 
at  the  whistling  post  for  one  street,  and  con- 
tinued to  whistle  till  It  arrived  at  another 
whintling  post,  400  feet  away,  this  was  not 
negligence  on  account  of  which  one  who  was 
injured  by  his  horse  becoming  frightened  at  the 
noiae  conid  recover  from  the  railroad  comnnny. 
—Gaboon  v.  Chteago  &  N.  W.  Ry.  Co.,  (Wis.) 
55  N.  W.  900. 

6.  Neither  was  It  negligence  to  allow  steam 
to  escape  with  considerable  noise  from  the  crl- 
inder  cocks.— Cahoon  v.  Chicago  &  N.  W.  By. 
Co..  (Wis.)  55  N.  W.  900. 

6.  A  railroad  company  is  not  guilty  of  neg- 
ligence in  not  erecting  a  screen  or  fence  at 
Its  station  between  the  driveway  thereto  and 
the  tracks,  so  that  horses  standing  at  the  sta- 
tion may  not  be  frightened  nt  approaching 
trains.— Flags  v.  Chicago.  D.  &  a  a.  T.  J. 
Ry.  Co..  (Uidi.)  66  N.  W.  444. 

 Carelen  driTinfr. 

7.  In  an  action  for  Injuries  alleged  to  have 
been  caused  by  defendant's  negligence,  it  ap- 
peared that  plaintiff  was  driving  alon^  tne  road 
at  a  walk,  when  defeodaot's  team,  with  a  rope 
dragging  behind,  came  ap  from  behind  at  a  trot, 
and  turned  out  to  pass  plaintiff.  Plaintiff  did 
not  see  the  rope  until  it  was  opposite  bis  team, 
v/hen  it  was  dragged  under  the  horses'  feet, 
making  them  unmanageable.  Held,  that  defend- 
ant was  liable.— Bamea  Brown.  (Mich.)  65 
N.  W.  439. 

 Dangerous  premises. 

&  Defendant,  b^g  required  by  ordinance 
to  provide  for  Its  street  excavadona  red  lights 
at  nif^t,  and  fences  or  other  suitable  and  suf- 
ficient barriers  against  accidents,  protected  a 
ditch  6  or  8  feet  from  the  curb.  16  to  20  feet 
long,  4  wide,  and  7  deep,  by  a  mound  of  earth 
along  and  at  the  ends  of  the  ditch,  varying 
from  1%  to  3  feet  high,  and  stuck  in  the  earth 
at  each  end  a  stick  with  a  lantern  covered 
M-ith  red  flannel,  There  was  some  testimony 
that  only  one  lantern  was  alight  when  the  ac- 
ddttiit  occurred-  Bdd,   that  defendant's  neg- 


ligence was  a  question  for  the  jury.— Am^vl- 
can  Waterworks  Co.  v.  Dongherty,  (N^.)  65 
N.  W.  105L  V.  ^ 

Contributory  negllgenoe. 

9.  When  one  Is  placed  by  the  n^lgence  of  • 
another  In  a  dtnation  of  peril,  bis  attempt  to 
escape  danger,  even  by  doing  an  act  which  is 
also  dangerous,  and  mm  which  injury  results, 
is  not  contributory  negligence  such  as  will  pre- 
vent him  from  recovering  for  an  injury,  if  the 
attempt  be  such  as  a  person  acting  with  ordl- 
naiT  prudence  ml^t,  undtf  the  circumstances, 
make.— Uncdn  Rapid  ^nranslt  Co.  t.  Nichols, 
(Neb.)  55  N.  W.  872. 

lU.  AVhere  a  young  horse,  standing  at  a 
railroad  station  at  which  it  had  never  been  be- 
fore, became  restless  at  the  sound  of  an  ai>> 
preaching  train  before  It  had  come  in  sight, 
and  those  in  charge  of  it,  instead  of  driving 
away,  as  they  might  safely  have  done,  at* 
tempted  to  hold  it  by  the  bead,  and  plaintiff, 
vtto  was  in  the  wagon,  remained  there,  in- 
stead of  alighting,  the  sction  of  pla<ntiff  as 
wdl  as  those  in  charge  of  the  team  was  neg- 
ligence^—Flagg  T.  Chicago,  D.  &  C.  O.  T.  J. 
Ry.  Co.,  (Mich.)  55  N.  W.  444. 

11.  In  an  action  against  a  company  for 
selling  a  piece  of  spoiled  bacon.  It  was  a  ques- 
tion for  the  jury  whether  plaintiff  was  negli- 
gent in  eating  the  bacon  after  he  had  smelt 
peculiar  odors  arisInK  from  it  when  cooked.— 
Craft  T.  Parker.  WrtJb  &  Co.,  (Mich.)  65  N.  W. 
812. 

13.  Defendants,  who  owned  hay  about  a 
mile  from  plaintiff's  stacks.  In  order  to  pro- 
tect them  from  prairie  fires,  burnpd  the  stubble 
around  them.  The  fire  escaped,  and  burned 
plaintiff's  hay.  There  had  been  fires  ragi^f  la 
the  vicinity  for  dnyB,  and  plniiililV  saw  the  fire 
which  escaped  from  defendant!!*  stack  more 
than  24  hours  before  it  reached  his  hay.  He 
apprehended  danger,  but  he  did  not  burn  of 
mow  the  stubble  around  bis  stacks,  but  at- 
tempted to  haul  bis  hay  away.  BrbU  that  the 
question  whether  plaintiff  used  reasonnhle  care 
to  protect  his  bay  was  for  the  jury,  and  that 
it  was  error  to  charge  that  his  failure  to  re- 
move the  stubble  was  not  negligence.— Brown 
T.  Brooks,  (Wis.)  65  N.  W.  396. 

IS.  Intoxication  on  the  part  of  plaintiff  did 
not  constitute  contributory  negligence  if  It  was 
in  no  wav  the  cause  of  ttie  at-cideat. — Ward  v. 
Chicago.  St.  P..  M.  &  O.  Ky.  Co..  (Wis.)  55 
N.  W.  771. 

U.  The  facts  that  plaintiff  had  drunk  some 
intoxicants,  and  was  driving  after  dark  in  a 
two-horse  wagon  at  a  somewhat  rapid  pace, 
are  not  conclusive  of  his  negligence  In  driving 
into  an  excavation  in  the  street,  hut  are 
for  the  jury.- American  Waterworks  Co.  T. 
Dou^erty.  (Neb.)  55  N.  W.  1051. 

Evidenoe— Burden  of  proof. 

15.  In  an  action  against  a  railroad  company 
for  damage  by  fire,  the  burden  of  proving  that 
plaintiff  was  guilty  of  contributory  negligence 
rests  on  defendant,  unless  plaintiff.  In  making 
out  his  case,  prove,  or  give  evidence  tending 
to  prove,  that  he  was  guilty  of  such  contribu- 
tory negligence;  and,  when  there  is  no  evi- 
dence on  the  subject,  it  Is  the  duty  of  the  court 
to  assume  that  plaintiff  was  not  guilty  of  such 
contributory  negligence,  and  to  so  instruct  the 
jury.— Smith  v.  Chicago,  M.  &  St  P.  Ky.  Co., 
(S.  D.)  55  N.  W.  717. 

 AdmiuibUity. 

16.  In  an  action  agmlnst  a  railroad  companr 
for  damages  caused  by  an  overflow,  the  testf* 
mony  of  witnesses  that  they  were  clearing  out 
a  ditch,  which  would  have  relieved  the  overflow, 
when  they  heard  of  the  suit,  and  that  they  were 
ordered  to  stop  after  working  part  of  two  days, 
could  not  prejudice  defendant,  since  the  work 
referred  to  was  praoticnlly  conremporsneoua 
with  the  bringing  of  the  suit.— Willitts  v.  Chi- 
cago, B.  &  K.  C.  Ry.  Co..  (Iowa.)  55  N.  W. 
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17.  In  an  action  against  a  company  for 
■dllns  a  piece  of  Bpolled  bacon,  which  made 

SlaJouff  sick,  It  was  error  not  to  permit  one  of 
efendant*!  emploree  to  answer  whether  he 
knew  of  aur  spoiled  "meats"  that  were  sold 
br  defendant  abont  the  time  of  plaintiff's  pur- 
clia8e.-Craft  v.  Pariter,  Webb  &  Co.,  (Mich.) 
55  N.  W.  812. 

•  18.  Where,  in  an  action  for  injuries  to  a 
child  hj  being  bitten  by  a  bear  owned  hj  de- 
fendant, there  was  evidence  that  defendant 
was  the  Iceeper  of  the  bear,  that  the  place 
was  public,  in  the  sense  that  the  peoplu  had 
free  access  thereto  from  the  streets,  and  that 
the  dbild  was  bitten  at  the  place  alleged,  the 
court  properly  refused  to  direct  a  vprdict  for 
d^endant.— Marquet  v.  I.a  Duke,  (Mich.)  65 
N.  W.  1006. 

19.  In  an  action  for  injuries  to  a  child  by  be- 
ing bitten  by  a  bear  owned  by  dpfendant,  evi- 
dence was  properly  admitted  to  show  how  the 
ffrounds  where  the  bear  was  kept  were  occupied, 
as  bearing  on  tite  questions  of  defendant's  neg- 
ligence and  the  pnblioity  of  the  place. — Marqnet 
V.  La  Duke,  (Mich.)  K  N.  W.  lOOC. 

20.  la  an  action  against  a  company  for 
sdllng  a  piece  of  spoiled  bacon,  it  was  error 
not  to  permit  an  employe  to  testify  whether 
he  had  seen  meat  that  was  spoiled,  and  unfit 
for  use,  prepared  by  defendant  to  be  sold  about 
the  time  of  plaintiff's  purchase.  —  Craft 
Parker,  Webb  &.  Co.,  (Mi<i.)  55  N.  W.  812. 

InBtructions. 

91.  The  existence  of  negligence  shonid  be 
passed  upon  by  the  jury  as  any  other  fact,  and 
It  is  improper  to  state  to  the  jury  a  eircum- 
stance  or  gronp  of  circumstances  as  to  which 
there  has  been  evidence  on  the  trial,  and  in- 
struct that  such  fact  or  gronp  of  facts  amounts 
to  negligence  per  Be;  but  at  most  the  jury 
shonid  be  instructed  that  such  circumstances,  if 
establiahed  by  a  pr^nderance  of  the  evidence, 
are  properly  to  be  considered  in  determining 
the  existence  of  neglig«ice.— Missouri  Pac.  Ry. 
Oo.  y.  Baier.  (Neb.)  55  N.  W.  913. 

NEQOTIABLS:  Hf STBUMENTS. 

AJtwation,  see  "Alteration  of  Instmments." 
Assignment  of  note  by  agent,  see  "Sale^"  8. 
Checks,  evidence  of  custom  relating  to,  see 

"Custom  and  Usage,"  1. 
Failure  of  collecting  bank  to  {H-otect,  etc.*  see 

"Banks  and  Banking."  3-6. 
Munidpal  bonds,  see  "Municipal  CcHporations,** 

43-45. 

Refwmation  of  note,  see  "Banity,"  4. 
FromiBBory  note. 

1.  The  fact  titat  an  Instrument  for  the  pay- 
ment of  a  specific  sum  of  money  is  made  pay- 
able with  current  exchange  on  a  place  other 
than  the  place  of  payment  does  not  prevent  its 
being  a  promissory  note. — Hastings  t.  Thomp> 
son,  (Minn.)  65  N.  W.  968. 
Oonslderatlon. 

%.  S.  executed  notes  payable  to  O.,  and  de- 
livered them  to  K.,  on  the  understanding  that 
he  should  deliver  them  to  G.,  and  get  from  G., 
for  his  own  benefit,  money,  or  its  eqaivalent. 
K,,  who  bad  collected  from  S.  money  due  G., 
and  had  failed  to  pay  it  over,  turned  the  notes 
over  to  G.  In  lien  of  that  much  money  so  col- 
lected by  him,  and  they  were  recdred  by  G. 
as  the  equivalent  for  that  amount.  Held  that, 
from  the  time  tliev  were  so  turned  over,  there 
WM  a  full  consideration  for  them,  and  that 
O.  eoold  recover  on  them.— Gottian  r.  Btdn- 
kamp,  (Minn.)  65  N.  W.  002. 

Agreement  to  accept  bill. 

8.  A  party  who  contracts  tn  writing  to  ac- 
cept and  pay  such  drafts  as  shall  be  drawn  by 
a  party  named,  in  favor  of  another  party  also 
named,  on  compliance  with  certain  conditions, 
to  absolutely  liable  upon  drafts  drawn  as  con- 
templated, IrrespeetiTB  of  the  oonditSon  oi  tb» 


general  aceonnt  between  the  drawer  and 
drawee  at  the  time  a  draft  b  made.— Palmw 
V.  Kiec,  (Neb.)  55  N.  W.  266. 

Indorsement  and  tranafer — Belease  of 

indorser. 

4  In  a  suit  by  an  indorsee  against  the  in- 
Aonoe  of  an  onlittary  check,  where  the  defense 
is  thnt  the  check  was  not  presented  tor  pay- 
ment within  a  reasonable  time,  inquiry  as  to 
whether  the  indorser  wus  damaged  by  reason 
of  the  failure  to  present  the  chedi  for  payment 
is  immaterial.— Fi rut  Nat.  Bank  T.  Uiller. 
(Neb.l  .55  N.  W.  1064 

 Bona  fide  purchasera. 

5.  Plaintiff  purchased  from  her  grandson, 

at  a  discount  of  27  per  cent.,  several  notes,  of 
like  amount,  given  by  different  pe^^tonB  to  a 
firm  consisting  of  the  grandson  and  his  wife, 
paying  thereior  chieSy  in  other  notes.  The 
notes  were  executed  in  cnnslderation  of  a^ree- 
ments  a)>pnint)n^  the  makers  agents  for  a  pat- 
ent fencing  which  the  firm  agreed  shonid  be 
manufactured  in  that  locality  by  the  firm  and 
plointifTs  son,  and  out  of  the  commiswona 
on  which  the  notes  were  to  be  paid.  At  the 
time  these  agreements  were  made  the  grand- 
son was  liviug  with  plaintiff,  or  with  her  son, 
near  her.  She  claimed  to  have  known  nothing 
about  the  makers  of  the  note,  except  what  her 
grandson  told  her.  Though  she  denied  any 
knowledge  of  the  contracts,  there  was  evidence 
that  she  had  stated  that  ^le  knew  there  were 
contracts  bdtind  the  notes.  Bdd,  that  there 
was  evidence  tn  go  to  the  jury  on  the  questlOD 
of  the  bona  fides  ofplaintiS,— Fink  t.  Cham- 
bers, tMich.)  55  N.  W.  375. 

Breacli  of  promise  to  Indorse. 

0.  An  action  may  be  maintained  for  breacb 
of  a  promise  to  indorse,  made  upon  snffiaent 
consideration.— Binlsell  Manufg  Go.  Brown, 
(Mich.)  55  N.  W.  801. 
Cheoks— Days  of  grace. 

7.  Bank  checks  are  due  on  presentatk>n. 
and  are  not  entitled  to  days  of  grace. — Wood 
Kiver  Bank  v.  First  Nat.  Bank,  (Neb.)  55  N. 
W.  230. 

Demand,  protest,  and  notice. 

8.  The  term  "protest,"  as  applied  to  inland 
bills  of  exchange,  includes  only  the  steps  nec- 
essary to  charge  the  drawer  and  indorsers. — 
Wood  Kiver  Bank  v.  First  Nat.  Bank,  (N'eb.> 
55  N.  W.  239. 

9.  Bank  checks,  in  this  country,  are  re- 
garded as  inland  bills  of  exchange,  for  the  pur- 
pose of  presentment  and  demand  and  notice 
of  dishonor,  and  do  not  require  s  formn!  jiro- 
test  in  order  to  cbanie  the  indorsers. — W  ood 
Uiver  Bank  v.  First  Nat  Bank,  (Neb.)  55  N. 
W.  230. 

10.  A  bank  receiving  for  collection,  from  a 
corr<>spondent^  checks  drawn  upon  it  by  a  cus- 
tomer, with  instructions  to  protest  in  ease  of 
nonpayment,  must,  if  jwyment  be  refused  for 
want  of  funds,  give  notice  to  the  bank  from 
which  they  were  received  not  later  than  the 
next  day  after  dishonor;  and  when  they  are 
held  for  two  days  tn  order  to  enable  the  drawer 
to  provide  funds  a  jury  will  be  warranted  in 
finciiug  that  the  bank  intended  to  accept  them. 
—  Wood  River  Bank  T.  First  Nnt.  Bank, 
(Neb.)  55  N.  W.  239. 

11.  Mere  knowledge  on  the  part  of  an  In- 
dorser of  a  note,  learned  from  the  maker,  that 
it  has  been  dishonored,  is  not  "notice,"  since 
notice  must  come  from  a  party  who  is  en- 
titled to  look  to  the  indorser  for  payment. — 
Jaggn  ▼.  National  German  Ammsan  Bank, 
(Minn.)  55  N.  W.  54& 

 WalTer. 

12.  A  promise  to  pay  a  note  !n  case  the 
maker  does  not,  made  by  an  indorser  after 
maturity  of  the  note,  and  when  he  has  rch 
ceived  no  notice  of  nonpayment,  to  wmlrer  of 
notice  and  protest^DaTis  t.  Ifiltor,  (leiraj  OS 
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18.  Where,  In  an  actios  on  a  notc^  defend- 
ant Bets  forth  ii>ectflcall7  facts  constltntinff  a 
defense  of  want  of  consideration,  bat  sach  facts 
are  Insnffiaent  to  establish  the  defense,  the 
pleading  is  not  aided  hj  a  ^neral  avennent  of 
want  of  consideration.  —  Parker  t.  Jewett, 
(Minn.)  56  N.  W.  56. 

14.  In  an  action  on  a  check,  evidence  aa  to 
the  frenuInenesB  of  the  Indorsee's  siKnatnre  la 
Inadmissible,  under  Code,  |  2730,  where  it  is 
not  deniei]  under  oath.— Shaw  t.  Jacobs,  t^owa,) 
66  N.  W.  833. 

Kewly-Blsoovered  Evidence. 

Seo  "Criminal  Law,"  1»-21;  "New  Trial."  8»  4. 

ir«w  PromiMb 

Tb  take  ease  ont  of  statute,  see  '^Umttation  of 
Aetbnu,**  12-14. 


nXW  TBIAIk 
In  criminal  cases,  see  "Criminal  Law,"  19-21. 
OronndB. 

1.  When  a  special  flndini;  of  the  jury  Is 
not  supported  by  the  evidence,  and  the  fact 
so  found  is  material,  though  not  necessarily ' 
of  a  determinative  character,  a  new  trial  must 
be  granted.— 'Peck  t.  Hutchinson,  (Iowa,)  66  N. 
W.  6U. 

 Accident  and  flurprlse. 

2.  A  motion  for  a  new  trial,  on  the  gronnd 
of  "accident  and  surprise,"  will  not  be  granted 
on  the  affidavit  of  defendant  that  he  does  not 
understand  English  very  well,  and  did  not 
know  the  purport  of  the  word  "agent"  when 
he  testified  that  a  certain  person  was  his  agent, 
since  his  attorney  presumably  understood  its 
meaning,  and  allowed  the  trial  to  proceed  with- 
out any  Intimation  that  defendant  had  mis- 
^okeu.— Nelson  v.  Carlson,  (Minn.)  S5  N.  W. 

 Newly-dtsoovered  evidence. 

8.  Plaintiff,  in  several  trials  on  a  policy  of 
Insurance,  had  baaed  his  claim  to  title  in  the 
property  insured  on  a  deed  alleged  to  have  been 
executed  by  his  wife,  and,  on  a  final  trial, 
judtrment  was  rendered  againet  him,  on  the 
ground  that  the  deed  was  forged.  He  moved 
for  a  new  trial,  on  the  gronnd  of  newly-dis- 
covered evidence,  claiming  that  his  brother 
would  testify  that  there  was  a  gennine  deed 
to  plaintiff,  which  was  lost,  and  that  the  deed 
used  nn  the  trial  wiis  forged  by  a  magistrate, 
since  decensed.  Beld,  that  the  motion  was 
proncrly  d<>nied.— Ryan  T.  Rockford  Ins.  Co.. 
(Wis.)  55  N.  W.  1025. 

4.  A  new  trial  for  newly-discovered  evi- 
dence win  not  be  granted  when  the  applicant 
went  to  trial  without  seeking  a  postponement 
to  enable  him  to  ascertain  the  whereabouts, 
and  procure  the  testimony,  of  a  person  known 
to  be  a  material  witneu.— Hendrickarai  v. 
Traoj,  (Minn.)  65  N.  W.  622. 

Statutory  new  trial  as  of  rit^lit. 

&  In  an  action  against  a  railway  company 
to  recover  land,  whpre  defendant  puts  in  isMHie 

JilalDtiS'e  ri»;lit  to  recover,  it  is  entitled,  if  de- 
ented,  Ut  another  trial,  under  (Sen.  St.  c.  75, 

ill,  uotwlthetanding  in  its  answer  it  aska,  nn- 
er  Gen.  Ht.  c.  34,  |  '64,  for  an  asnesHment  of  | 
the  compeDsatioQ  to  be  paid  plaintiFE  for  taking  i 
the  land  for  railway  purposes,  in  case  plaintiff 
on  the  trial  establishes  his  right  to  recovn-.— 
Kremw  v.  Ohicaao,  M.  &  St.  P.  Jty.  Co., 
IMlnn.-65N.  W.^ 

Nomination. 

See  "Elections  and  Votwa,"  8,  < 


ITon  Oompos  Ksntibk 

8m  'OiManity.'* 

Nonresidents. 

Statute  of  Kmitatloiu.  see  "limiUtlon  of 

Nommit. 
8«ft  TkiMtle*  la  Civil  Gaaei,'*  1. 

Notes. 

Sea  *79votlabla  Instmmeati.*" 
Notice. 

Oonstmctive,  SCO  "Judgment."  M,  aOt, 
Of  appeal,  see  "Appeal,"  9,  10. 
Of  breach  of  warranty,  see  "Snle,"  18-16. 
Of  claim  of  damages  for  injuries  caused  hr 
fective  highways,  see  ''Btghwaya,"  14-17. 

 of  lien,  aee  "Mechanics*  Liens,"  9. 

Of  dishouor,  see  "Negotiable  Instruments,"  8— 
12. 

Of  foredosnre  tale  nnda  power*  aes  "Mort- 

gnges."  14.  16. 
Of  lis  pendens,  sea  "lis  Poidens.** 

Of  meeting  of  directors,  see  "Corporations,"  8. 

 of  stockholders,  see  "(Corporations,"  8. 

I  Of  mortgage,  see  "Chattel  Mortgages,"  17, 1& 
To  purchaser  of  land,  see  "Venuor  and  Par- 
chaser,"  9-14. 
To  taka  deposition,  aee  "DepositlaiL** 

NUISANCE. 

Obstruction  of  street,  see  **Uunldpal  Oofpora- 

tiona,"  15. 

Public  nuisance — Aotioa  by  one  Bpe- 
oialiy  injured. 
1.  A  nuissnce,  such  as  an  nnreaaonable 

and  unnecessary  obstruction  of  a  navigable 
stream,  may  be  public  In  its  general  effect 
upon  the  public,  and  at  the  same  time  private 
as  to  those  Indivldnals  who  suffer  a  special  and 
particular  damage  therefrom,  distinct  and  apart 
from  the  common  Injuiy.— Page  ^-  Milie  Lacs 
Lomber  Co..  (Minn.)  55  N.  W.  608. 

8.  Plalntififl  were  engaged  In  driving  logs 
down  a  navigable  stream,  and  bad  to  pass 
through  defendant's  mill  ponds.  Th<>re  was  evi- 
dence that  defendant,  by  means  of  Its  ponds- 
and  booms,  and  the  manner  in  which  its  loga 
were  handled  and  placed  in  storaffe  booms, 
maintained  a  nuisance  Is  its  mill  ponds,  and 
unreasonably  and  unnecessarily  obstructed  and 
delayed  plaintiffs'  driving  operations.  llrMt 
that  plaintiffs  had  shown  special  Injuries  dif- 
fering in  kind,  not  merelv  In  degree  or  extent, 
from  those  suffered  by  the  general  public,  and 
could  recover  damages. — Page  v.  Mille  Lacs 
Lumber  Co..  (Minn.)  55  N.  W.  608. 

Abatement  ox  private  nuisance* 

8.  Where  branches  <rf  a  tree  overhang  a 

right  of  way,  constituting  a  nuisance,  the  rail- 
road company  may  remove  the  projecling  parts 
without  giving  notice,  when  the  aiijoining  own- 
er knows  that  the  company  claiuiii  they  are  a 
nuisance,  and  desires  tneir  removal,  which  he 
rt'fuses.— Hickey  v.  Michigan  Cent.  U.  Co., 
(Mich.)  55  N.  VV.  0S9. 

4.  The  fact  that  the  company  offered  him 
money  to  removt;  them  does  not  give  him  a 
'  right  to  further  notice.— Hickoy  t,  Ml^gan 
I  Cent.  R  Co..  (Mich.)  55  N.  W.  089. 
Ii^unotion. 

A.  In  a  suit  to  restrain  a  dlschanre  of  watei 
on  nlaintilTs  land,  it  appeared  that  there  was  a 
basin  on  defendant's  land  in  which  water  from 
rain  and  melting  snow  collected,  and  tbat 
ditches  were  dug  which  conducted  water  from 
springs  to  such  basin;  that  defendant  aisn  dug- 
a  fouataia,  whtdi  tncreaaad  the  water  therein; 
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and  that  ho  dnx  a  dttdi  tlironfh  an  deration 
«n  hte  own  laoa,  and  thiousb  it  predpiutml 
tba  water  from  racb  baiin  on  plaintlfFa  land, 
which  waa  greatlr  injured  hj  such  diacIiarKe. 
EM,  that  an  injunction  waa  propwly  awarded. 
— Wendlandt  t.  GaTanangb.  (Wla.)  S5  N.  W. 

S.  Under  Sanb.  &  B.  Ann.  St  f  3180,  an 
action  to  restrain  defendant  from  maintuiQing 
a  ditcb  throngb  which  water  f^m  his  land  la 
diwharired  on  that  of  plaintiff  Is,  if  the  injury 
la  "contlnuons  and  congtantly  recurrlns,"  an 
eqnitable  action,  and  it  is  immaterial  tliat  dam- 
agea  for  past  injuries  resulting  from  such  over- 
flow are  claimed  and  awarded.~-WendlandC  t. 
Oaranaugh.  (Wis.)  OS  N.  W.  40& 

Objections. 

Tb  arideiice;  lee  "Criminal  Law^  'TWal,'*  12- 

Obligatioii  of  Oontraota. 

8m  *^>MiatltntionaI  Law,"  S. 

Obstaraotloiuk 

In  streets,  see  "Hlghwajrs."  13. 

 injunotion.  see  "Municipal  Gorporatlons,'* 

15. 

Of  easement,  se«  "Eminent  Domain,"  2,  8. 

OmOB  AND  OFFIOEB. 

Sefcalso,  "Justices  of  the  Peace;"  "BecelTHv;" 

"Sherifls  and  Constables." 
Glt^  offlcen,  sea  "Municipal  Gorporatitma,"  4- 

Comppnsatioa  of  county  superrisor,  see  "Conn- 
ties,"  a 

Of  banlc,  see  "Banks  and  Banking,"  d. 

Of  school  district,  see  "Sdiools  and  School  Dla> 

tricts,"  4,  5. 
Of  state,  iinnca(?hment,  see  "Statea  and  State 

Officera,"  2^14. 
Quo  warranto  against,  see  "Quo  Warranto.'* 

IdabUlty  for  judicial  acts. 

1.  An  officer  In  lot  liable  for  a  Jmlicln!  n'>t 
unless  he  act  willfully,  maliciously,  or  corrupt- 
tj,  and  thia  rule  is  not  limited  to  jiiilges.  but 
extends  to  all  ofGcers  and  Doanis  cbnrRitd  with 
the  decision  of  questions  qnnsi  judicial  in  char- 
acter.—State  T.  Hastings,  (Neb.)  So  N.  W.  7T4. 

Beslgnatlon — Bight  to  withdrav. 

3.  Relator,  a  member  of  a  school  board, 
tendered  bis  reslfniattoD  to  the  president  of  the 
board,  was  nominated  for  alderman,  and  was 
present  at  a  caucus  at  which  one  M.  was  nom- 
inated to  fill  the  vacancy  caused  by  his  resi;;- 
nation.  One  C.  was  also  nominated  for  the 
same  office.  Relator  was  defeated  as  alder- 
man, and  C.  was  elected,  and  so  declared  by 
the  common  council.  Relator  then  attempted 
to  withdraw  his  resignation.  BM,  that  relat- 
or la  In  no  ponition  to  claim  a  seat  in  the 
board,  though  the  resiiniatian  from  such  office 
should  have  been  tendered  to  the  common 
connci].  —  Pariseau  v.  Board  at  Education. 
(Mich.)  6S  N.  W.  709. 

Opinion  Eridenoe. 
8m  **BTid«nce,"  17-^ 

Ordinaaoe. 

Of  dty  coondl,  see  "Monidpal  OorpocatkH^** 

Other  Crimes. 

BTideooa      aee  "Gdmfaial  Law,"  IS,  1^ 


Overflowliig  Land. 

See  "Surface  Water." 

Liability  of  railroad,  aee  *3«llioad  Oonv*- 

panlea,'*  8,  4. 
Maaaure  of  damagea,  sea  'VamagM,**  20^  2L 

PARENT  ANB  OHIIiTX 

See,  also^  "Onardian  and  Ward." 
Custody  of  children,  aee  "DivcsCB,"  flL 
Custody. 

\.  AVbero  a  petition  to  the  probate  court, 
under  Gen.  Laws  1889.  c.  167,  fi  11.  for  the  ad- 
mission of  a  child  to  the  state  public  acbool. 
does  not  state  that  the  child  named  is  depend- 
ant upon  the  public  for  snpport,  or  that  It  Is  in 
a  state  of  habitual  vsfn'ancy,  or  that  it  is  ill 
treated,  and  in  peril  of  life,  health,  or  morality, 
but  simply  alleges  that  it  belongs  "to  one  of 
the  dassea  enumerated  by  the  statntes  of  the 
state  as  admissible"  to  the  state  public  school, 
the  probate  court  does  not  acquire  JurisdicUon 
to  proceed  against  the  child  or  its  natural  or 
^[U^gi^^iana.— State  t.  Ktnmor^  (BQnn.)  SB 

Bights  of  child — OompraaatloD  for  aerr- 
ioes. 

a.  In  an  action  by  a  aon  for  work  per 
formed  for  his  father  while  he  still  continued 
a  member  of  his  family  though  he  had  readied 
hia  maJoriiT,  a  request  by  defendant  to  charge 
that  "the  evidence  must  be  dear,  direct,  and 
certain"  was  properly  refused,  since  it  might 
hare  misled  the  jurr  into  supposing  that.  In  or- 
der to  jnstify  a  finding  that  there  was  an 
agreement  to  pay,  it  must  hare  been  directly 
testified  to  by  some  witness  who  hoard  it 
made.— Oonahue  r.  Donahue's  Estate.  (Minn.) 
6B  N.  W.  a02L 

Parliamentary  Law. 

What  oonatitutes  quorom.  see  "Gorporatlona,'*  tt. 

Parol  Evidence. 

Sea  **BTidaDce,"  Sff-4S. 

PASTTBS. 

See,  also.  "Creditors'  Bill,"  4. 

Kxemption  from  service  of  procesa,  see  "Write 

and  Notice  of  Sulta,"  7.  S. 
In  equity,  waiver  of  defect,  aee  "Equity,**  23L 
Itight  to  sue.  see  "Action,*'  1,  2. 
To  mandamus  proceedlnga,  see  "Ukndamas,**  7. 

Necessary  parties. 

It  is  not  necessary.  In  proceedings  to  ob- 
tain possession  of  the  assets  of  an  insolvent 
linnk,  wrongfully  withheld  by  one  of  its  forme'" 
officers,  to  Join  as  psrtles  to  the  proceedings 
other  indivianals,  for  whose  benefit  the  nusap- 
Dropriation  took  place.— State  v.  Conunerdal  A 
Sav.  Bnnk.  (Neb.)  &5  N.  W.  640. 

2l  In  an  action  against  a  town  for  Injury 
to  a  team  from  a  defective  highway  while  be* 
lag  properly  driven  by  one  who  had  hired  It, 
Buoh  person  is  not  a  proper  or  necessary  party. 
-Welsh  V.  Town  of  Argyle,  (Wis.)  56  N.  W. 
412. 

8.  Action  wss  bronsht  by  a  number  of 
taxpayers  aeninat  the  treasurer,  auditor,  and 
superviiiors  of  a  county  to  restrain  pnyniput  (»f 
certain  bonds,  snid  to  have  been  unlawfully  la- 
sucd.  Held,  that  the  county  wns  not  an  india> 
nensnble  party.— Anderson  v.  Orimt  Mre  Ins. 
Co.,  (Iowa.)  6S  N.  W.  34a 

4.  In  an  action  to  ronstrue  a  will,  a  p<*r> 
aon  who  was  named  an  executor  of  the  will, 
and  alsi)  a  trusree  of  a  trust  created  by  a 
pamjrraph  thereof,  and  who  has  declined  to  act 
as  executor,  1«  a  necessary  party.— iSawtelle  v. 
Ripley.  (Wis.)  55  N.  W.  1G6. 
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Troper  parties. 

5.  Under  Code,  S  2545,  whlcb  provide!  that 
all  pemons  baTing  an  interest  in  the  subject  of 
the  action,  and  In  obtaining  the  relief  demand' 
«d.  mar  be  joined  ai  pletntiffB,  an  independent 
Bchool  diatrict  and  a  teacher  employed  by  the 
board  may  Join  as  plaintiffs  in  an  action  to 
compel  the  president  of  the  board  to  approve 
and  file  the  contract  of  employment,  since  both 
are  iDtereated  in  the  subject  of  the  action,— the 
contract^^nd  in  the  relief  demanded,— its  ap- 

SUTai  and  filing. — Independent  Dist.  of  Bdeo, 
ck  2.  r.  Ithodei.  Oowa.)  SS  N.  W.  624. 

 TniBtM  of  exprean  trust. 

8.  The  trastees  of  a  public  sabscriptlon  hi 
aid  of  a  new  manufacture,  who  have  acted  ae 
the  contrnctlnff  parties  to  ihe  written  agree- 
ment with  the  manufacturers,  may  sue  the 
latter  for  breach  of  the  contract,  as  trasteen 
'Of  an  express  trast,  under  Comp.  Laws,  {  4ST2, 
including  as  such  "a  person  with  whom  or  in 
whose  name  a  contract  Is  made  t<a  the  benefit 
of  another."— Hudson  t.  Archer,  (8.  D.)  DS  N. 
W.  1090. 

PASTITIOir 

Of  property  of  nUgloaa  weleCrf  Me  'Vdlgions 
SodfltW  ^ 

Bight  to. 

In  an  action  for  partition  defnidant  al- 
leged a  partnership  uetween  himself  and  U., 
who  had  conveyed  to  plaintiff;  that  R.  hud  de- 
frauded him,  and  that  plaintiff  was  not  a  bona 
fide  purchaser;  and  prayed  that  R.  be  made  a 
party,  and  for  an  accounting.  The  trial  court 
fftuud  that  a  partnership  exiated,  and  that 
■dalntiff  liad  no  rights  in  the  premises,  and  tliat 
K.,  her  hosband.  was  a  necessary  party  for  an 
accounting.  Held,  that  the  testimony  failed  to 
ehow  a  partnerdhip  to  the  laud,  but  merely  in 
the  stock  and  improvements,  and  that  plaintiff 
could  mnintnin  the  action  subject  to  the  pay- 
ment of  the  improvements  made  by  the  firm. — 
Keed  v.  Sncll,  (Neb.)  65  N.  W.  248. 

PABTNEBSHIP. 

In  land,  see  "Parti  tion." 

Wliat  constftntes. 

1.  Defendant  entered  into  a  contract  with 
-one  L.  by  which  L.  was  to  go  on  defendant's 
land,  cut  logs  and  bolts,  market  the  same,  re- 
-ceive  the  proceeds,  pay  the  expenses  of  the  un- 
dertaking, and  pay  defendant  $1  per  1,000 
■tnmpage,  and  2o  cents  per  cord  for  bolts.  L. 
waa  to  have  $20  a  month  for  his  serriees,  and 
Ua  vrife  was  to  have  93  a  week  for  boarding 
the  men.  The  balance  of  the  proceeds  of  sales 
were  to  be  divided  equally  between  defendant 
and  li.  as  profits.  Bad,  that  defendant  and  L. 
were  partnera  In  sncb  undertaking,  and  that 
defendant  was  liable  for  d^ts  incurred  by  L. 
in  its  performance.  Montgomery  and  Hooker, 
JJ.,  dissenting.— Dutcher  t.  Buck.  (Mich.)  65 
N.  W.  676. 

2.  Plaintiff  was  employed  by  defendants, 
contractors  for  the  ateam-heating  apparatus  in 
two  certain  buildings,  to  do  the  work  and  fur- 
nlsh  the  materials  nnder  botb  ccmtracta  for 
one-half  the  net  profits.  Hold  not  to  constitute 
a  partnership,  but  an  arrangement  for  meas- 
uring plaintifTs  compensation.— Sohna  T*  Slote- 
man.  aVis.)  55  N.  W.  158. 

Firm  property. 

8.  Plaintiff,  by  written  agreempnt.  IrasM 
a  farm  f6r  one  ye.u  to  IS.,  furnished  him  with 
«ertam  atock,  and  agreed  to  let  him  have  all 
the  bay  and  feed  on  the  plnra.  in  cnuRitlera- 
tion  of  M.'s  agreement  to  fwd  and  winter  the 
stock.  It  was  further  agrewl  ttint  eltiier  party 
might  put  additional  stock  on  tlie  fiinu,  and 
that  after  sale  of  the  stock,  inr  the  fall,  enoh 
party  was  to  be  credited  with  what  he  had 


paid  for  stock,  and-tiie  balance  of  tiie  nroceeda 
divided  between  them.  Held,  that  the  prop- 
erty contributed  to  the  joint  enterprise,  and 
accnmnlated  in  the  prowcution  of  it,  was  joint 
^perty.— Strong  v.  Hoskio,  (Wis.)  55  N.  W. 

4.  Plalntlth*  testator  took  defendants  Into 

partnership,  furnishing  most  of  the  capital. 
Several  years  later  testator  retired  from  ai'tive 
business,  and  went  to  Europe,  where  he  resided 
until  hta  d^th.  Defeudanta  were  left  in 
charge,  and  one  of  them  was  also  confidential 
adviser  and  agent  with  respect  to  certain  large 
interests  of  testator  outside  the  firm,  which  fie 
managed  satisfactorily.  The  articles  were  si- 
lent as  to  the  right  of  any  partner  to  withdraw 
money,  either  profits  or  otherwise,  from  the 
firm.  On  going  abroad,  however,  testator  wrote 
that  he  wiriied  defemuints  to  allow  him  to  do 
most  of  the  drawing  "for  extraordinary  pur- 
poses" for  a  year  or  two,  "after  which  you  can 
change  it,  if  you  desire.  Nothing  further  was 
said  about  the  matter  on  either  side.  Testator 
drew  each  year  an  amount  exceeding  his  share 
of  the  profits.  Ikleanvrhile  defendants  bought 
some  land,  drawing  $16,000  from  the  firm's 
money,  and  taking  the  title  in  their  names. 
The  profits  undrawn,  standing  to  their  credit, 
at  the  time  were  ahont  $75,000.  The  transac- 
tion was  not  euten^  in  the  personal  ledger  in 
defendants*  respective  accounts,  but  In  the 
sales  ledger.  In  a  joint  account.  The  aooount 
extended  through  a  number  of  ledgers,  until  the 
deferred  payments  were  all  made,  and  appeared, 

firesumably,  on  the  balance  sheets  sent  regn- 
arly  to  the  testator.  One  of  the  defendants  tes- 
tified that  he  never  gave  any  directions  as  to 
where  the  account  slionld  be  opened,  and  the 
boolckeeper  testified  that  he  never  recdved  any. 
There  had  been  no  examination  by  testator  of 
his  s^iarate  interest  for  dxteen  years  previous 
to  his  death,  and  none  was  attempted  for  five 
years  afterwards.  Hdd,  that  defendants  were 
uot  tmsteee  of  the  firm  as  to  the  land,  but  were 
entitled  thereto  in  thdr  own  right.— Bosworth 
V.  Hopkins,  (Wis.)  65  N.  W.  424. 

Power  of  partner  to  bind  firm. 

5.  One  partner  may  execute  a  chattel  mort- 
gage in  the  firm  name  for  the  purpose  of  secur> 
ing  or  paying  firm  debts.— ttobaids  r.  Wat^ 
man,  (Mich.)  65  U.  W.  662. 

S.  A  chattel  mortgage  by  one  partner  fai 
the  firm  name  is  valid  as  agiUnst  tne  exemp- 
tions provided  in  How.  St.  S  7686,  though  some 
of  the  partners  may  not  have  been  aware  of  its 
execution. — Robarda  T.  Waterman,  (Mich.)  65 
N.  W.  662. 

 After  dissolution. 

7.  In  an  action  on  two  promissory  notes  It 
appeared  that  plaintiffs  and  one  A.,  being  part- 
ners, sold  to  defendant  a  cornsheller  under  an 
agreement  that  a  firm.  Into  which  A.  was  about 
to  go  as  a  partus,  woald  give  defendant  suffi- 
dent  work  shelling  corn  to  pay  the  notes  given 
for  the  price  of  the  sheller.  Defendant  ntve 
three  notes,  to  the  order  of  plaintiffs.  The 
partnership  between  plaintiffs  and  A.  shortly 
afterwards  dissolved.  At  the  proper  time,  de- 
fendant applied  for  the  work  of  shelling  com, 
but  the  same  was  refused  him,  and,  at  the  re- 
ouest  of  A.,  he  returned  the  sheller  to  him. 
add  that,  as  a  member  of  the  firm  whidi  sold 
the  sheller,  A.  had  a  right  to  order  it  returned 
after  the  dissolution  of  the  partnership,  for  the 
reason  that,  while  the  firm  was  dissolved,  it 
still  existed  for  the  purpose  of  closing  up  Its 
bustnesa.— J.  P.  Ketcham  &  Bro.  T.  Larkin, 
(lowaj  5S  N.  W.  472. 

Action  at  law  between  partners. 

8.  Where  persons  enter  into  a  partne^shl^ 

nrrreement,  whereby  one  of  them  agrees  fur  a 
f'lTtaiu  amount  to  as<4i}n)  to  the  other  an  Intei^ 
ost  in  a  pittont  wltii-h  was  tn  hi>  the  basts  of 
thi'ir  purtuiTiihip,  sii  action  at  law  will  lie  for 
fnilure  to  uinke  surh  pnyment. — Cook  T.  Can* 
ny,  (Midi.)  65  N.  W.  987. 
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Diflsolntkm,  Mttlemoiti  and  aoeount- 
log. 

0.  Plaintiff  wu  not  entltied  to  compoisa- 
Htm  for  Us  wrvieei  in  settUnK  the  partnership 
affairs,  the  aereem^nt  between  the  partners 
whereby  each  drew  $100  monthly  from  the  firm 
not  implying  an  agreement  for  compensation, 
In  tiiat,  as  there  were  only  two  partners,  witli 
equal  Interesm,  such  practice  amounted  simply 
to  an  equa]  diTislon  of  profits  to  that  extent. — 
Smith  v.  Knight,  aowa.)  55  N.  W!  189. 

10.  A  provision  in  a  contract  between  part- 
ners, whereby  an  adjustment  of  past  accounts 
should  be  had.  in  order  to  make  a  rest  in  the 
affairs  of  the  firm  to  furnish  a  basis  for  future 
accountings,  is  no  consideration  for  another 
provision  in  such  contract,  whereby  each  agrees 
to  pay  the  other  interest  on  hie  monthly  bal- 
ances from  the  time  they  first  engaged  in  busi- 
ness np  to  date  of  such  contract — Smith  t. 
Knifcht.  (Iowa.)  fiS  N.  W.  189. 

11.  A  promise  by  one  partner  to  pay  interest 
on  monthly  bnlances  would  be  no  consideration 
for  a  like  promise  by  the  other,  since,  there  be- 
ing no  provision  la  the  original  partnership 
agreement  to  pay  such  interest,  there  would  be 
no  legal  obligation  to  do  so;  and  the  agree- 
ment to  pay  interest,  where,  by  the  law,  no  In- 
terest could  be  charged,  would  be,  in  effect,  a 
gift  by  one  partner  to  the  other. — Smith  v. 
Knight,  aowa,)  55  N.  "W.  189. 

Id.  It  appearing  in  an  accounting  by  one 
partner  against  the  administratrix  of  the  other 
that,  . if  an  agreement  to  pay  interest  on  month- 
ly balances  was  enforced,  the  otherwise  bal- 
ance of  $11,000  to  plaintiff's  credit  would  be 
increased  to  over  $50,000,  such  agreement  must 
be  deemed  too  inequitable  to  warrant  a  court 
of  eqnltr  in  enforcing  it  —  Smith  v.  Knight, 
aowa,)  fo  N.  W.  189. 

13.  An  agreement  that.  If  plaintiff  with- 
drew, be  should  forfeit  to  defendant  his  un- 
divided one-half  share  of  the  earnings  of  the 
partnership  daring  the  year,  meant  one  half 
of  the  net  eaming8.--Kemp  t.  iimith,  (Iowa,) 
55  N.  W.  M(i. 

14.  Plaintiff  bongfrt  m  half  interest  In  de- 
fendant's bnatoess.  It  was  agreed  that  the 
pcutnershlp  coold  be  terminated  by  plaintiff 
at  the  end  of  a  year,  on  30  days*  notice,  de- 
fendant to  repay  him  the  purchase  price. 
Each  partner  was  to  enter  In  the  firm  books 
all  moneys  received  by  him.  Edd,  that  plain- 
tiff did  not  forfeit  his  rights,  in  the  absrace 
of  fraad,  because  of  an  omissinn  to  charge 
hims^f  with  a  email  amount  received  in  the 
bn^ess.— Kemp  v.  Smith,  (Iowa,)  65  N.  W. 

SnrviTlng  partners— Good  will. 

15.  On  the  dissolution  of  a  partnership  by 
the  death  of  one  of  its  members  the  surviving 
partners  may  carry  on  the  same  line  of  busi- 
ness at  the  same  place  without  llabltity  to  ac- 
ooont  to  the  iMal  representative  of  the  de- 
ceased partner  for  the  good  will  of  the  Qrm, 
in  the  absence  of  their  own  agreement  to  the 
contrary.— liobeck  T.  Lee.  (Neb.)  55  N,  W. 
650. 

16.  Where  the  legal  representative  of  a  de- 
ceased member  of  a  partnership,  as  such,  with- 
out words  of  limitation,  joins  in  the  sale  of  all 
the  stock  and  fixtures  of  the  firm  to  the  sur- 
viving members  thereof,  be  cannot  maintain 
an  action  against  such  survivors  for  the  good 
will  of  said  firm,  or  for  any  portion  thereof. — 
Lobeck  t.  Lee.  (Neb.)  55  N.  W.  650; 

Fart  Payment. 

To  talce  cose  out  of  statute,  see  "LlmltatloD  o£ 
Aottons,"  12-14. 


FaosengerB. 


See  "Carriers." 


Patent. 

Of  pnblie  land,  aee  "FuUic  Lands.**  la 

PATENTS  FOB  IM  ViflMTiCMnBL 

Sale — Consideration. 

Want  of  consideration  in  the  sale  of  a 
patent  right  ts  not  made  out  by  proof  diat  its 
practical  utility  is  limited,  or  that  the  patented 
article  cannot  be  manufactured  and  eold  at  a 
profit,  if  it  be  capable  of  ose  so  tmx  as  t» 
validate  the  patent  In  law.— Tan  Normaa  r. 
Barbean,  (Minn.)  65  N.  W.  lUZ 

Fftuper. 

See  Toor  and  Poor  Laws." 

PAYMENT. 

See,  also,  "Release  and  Discharge" 

Of  mmrtgage,  see  "Chattd  Mortgages,'*  ]9>. 

What  constitutes. 

1.  Where  one  who  Is  neither  the  dehtnr. 
DOr  under  any  legal  or  moral  obhgatioa  to  pay 
the  debt,  pays  a  sum  less  than  the  whole  debt 
in  roiifliderHtion  of  an  agreement  on  the  part 
of  the  creditor  to  disrhiir^p  the  whole,  no  ac- 
tion will  lie  sgflinRt  the  debtor  to  recover  tbe 
balance  of  his  indehtcJoess. — Clarit  t.  Abbott, 
(AUnn.)  65  N.  W.  612. 

£Tidenoe. 

2.  As  attorneys  for  plaintiff,  defendants  re- 
covered a  judgment,  which  was  paid  In  drafts, 
and  at  their  reiiucst  plaintiff  indorsed  the  ilrafa 
at  a  iHtnk,  defi^ndants  receiving  therefor  a  cer- 
tificate of  deposit  of  $2,000,  which  th^  claimed 
as  for  services.  In  proceedings  to  recover  the 
amount  so  deposited,  It  appeared  that  plaintiff 
was  a  woman  75  years  of  age;  and  she  temi- 
fled  that  she  thought  the  $2,000  was  depomtfd 
for  her,  and  that  she  Indorsed  whatever  checks 
were  presented  to  her  by  defendants  becauiie 
she  "had  nobody  else  to  trust"  Heitt  that, 
though  there  was  some  evidence  that  tbe  cer- 
tificate was  f^ven  to  defendants  as  paymrat, 
it  fniled  to  show  that  plaintiff,  understandingfT. 
oonftented  to  It— Lothian  T.  liOthian,  ^owa,)  55 
N.  W.  405. 

Presumption  of. 

8.  Possession  of  a  note  hj  the  maker  after 
maturity  is  prima  fade  evidence  of  payment- 
Smith  V.  Gardner,  (Neb.)  55  N.  W.  245. 

4.  The  force  of  the  presumption  of  pay- 
ment from  the  possession  of  a  note  by  the 
maker  depends  upon  the  circumstances  of  the 
particular  case,  and  therefore  it  is  trrar  to  in- 
struct a  jury  that  possession  of  a  note  raises 
a  strong  presumption  of  payment  or  is  a  sTrong 
circumstance  to  prove  payment.  —  Smith  v.. 
Gardner,  (Neb.)  55  N.  W.  215. 

Performance. 

Of  contracts,  see  "Oontraets,*'  16-20. 

Personal  Xnjnrles. 

See  ••Negligenca" 

Measure  of  damages,  see  "Damages,**  16-2L. 

Petition. 

Bee  'Tloading,"  1-6. 

Fhotographs. 

As  evidence,  see  "Kvldence,"  34. 

PHYSICIANS  AND  SUBGEONEL 

Oompensation  for  attending  ooroass's  Inqiisst, 
BBS  "Coroner,"  a. 
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liegulatiiig  ^etlc^  ue  "CooittitaUoDal 
Law,"  2. 

Iiioense — Powers  of  medical  board. 

1.  McClain'B  Code,  I  2546.  provides  that  a 
.(radnate  in  mediciDe,  desiring  a  certificate  to 
practice,  mast  preient  his  diploma  to  the 
Btate  board  of  examiners,  who  sonll  determine 
If  it  is  issued  by  a  medical  school  legally 
organized  and  in  good  standing.  Section  2547 
aiiFborizes  any  member  of  the  board  to  ad- 
minister oaths  and  take  testimony  in  all  mat- 
ters relating  to  the4r  duties  as  examioen. 
Beld,  that  the  board  had  power  to  receiTe 
charges  against  a  school  that  it  was  conducted 
Id  violation  of  law.  to  notify  its  officers  to  ai>- 
pear  before  the  board,  to  take  testimony,  and, 
If  satisfitid  the  charges  were  true,  to  wtthhuld 
cortiGcatea  from  Its  gradnnteR.— Iowa  Kclectic 
Medical  College  Ass'n  f.  Schrader,  (Iowa,)  55 
N.  W.  24. 

a.  Under  McClnin's  Code.  SS  2rm.  2547. 
the  board  has  power  to  adopt  a  Roheilule  of 
minimum  requirements  as  to  q  tin  lili  cat  ions  of 
students  on  entering  such  school,  brancbea  to 
be  taught,  how  to  be  taught,  length  of  course 
and  attendance,  and  facilitieB  for  teachlug. — 
Iowa  Eclectic  Medical  (Allege  Ass'n  t.  Schra- 
der, (Iowa,)  55  N.  W.  24. 

3.  A  board  to  examine  and  license  phyai- 
^ns  is  not  a  corporation,  within  Const,  art. 
8,  S  1,  providing  that  no  corporation  shall  be 
created  oy  sperin]  laws,  but  a  brnnch  of  the 
government.  —  Iowa  Eolpctic  Medical  College 
Ass'n  V.  Schrader.  ffowa.)  55  N.  W.  24. 

4.  Where  the  board  had  recognized  a  school 
as  in  good  standing,  it  could  not  afterwards 
arbitrarily  refuse  to  issue  certificates  to  a 
icraduate  of  such  school  ootil  its  standing 
snoHia  have  been  redetermined. — Iowa  Eclectic 
Mefllcal  College  Ass'n  v.  Schrader,  (iowa^  55 
N.  W.  24. 

PLBADIWa. 

See.  also,  "Creditors'  Bill,"  5;  "Damafres,"  27, 
28;  "Deceit,"  3;  "Injunction,"  4:  "Mnlicious 
Prosecution.**  3:  "Quieting  Title."  2,  8;  "Re- 
plevin,** 0,  7;  "Specific  Performance." 

Action  on  a  gaarantT,  see  "Guaranty,"  6. 

AmendmeDt,  see  "Ejectment,**  2. 

Averring  facts  showing  fraud,  see  "Fraudu- 
lent Conveyances,"  13. 

Bill  in  equity,  see  "Equity."  22. 

Estoppel  by,  see  "Estoppel,"  6,  7. 

FUin^  pleadings,  see  'Tractice  In  CIvH  Gasea," 

Id  action  against  railroad  for  aegliceneeh  see 
'^Elailroad  Companies,"  26. 

 for  flowage,  see  "Surface  Water,"  8. 

 for  injnrips  on  street,  see  "ManidpsI  Oor- 

porations,"  22,  23. 

 on  bonds,  see  "Bonds,**  1-3. 

 on  note  or  check,  see  "Negotiable  Instru- 
ments," 13,  14. 

 on  policy,  see  "Insurance,"  14. 

— ^to  forecloaa  mortgage,  see  "Mtntgagea,**  9, 

Joinder  of  canses,  see  "Action."  8. 

Judgment  on  pleadings,  see  "Forcible  Entry 

and  Detainer,"  3. 
Pleading  and  proof,  see  "Assumpsit,"  2,  8; 

**False  Imprisonment.**  6-7. 

 fraud,  see  "Fraud."  1. 

 waiver  of  return  of  property,  see  "Sale^**  iS. 

Petition,  declaration,  or  complaint. 

1.  In  an  action  by  an  abotting  owner  for 
the  obatroction  of  a  street  by  a  railroad  com- 
pany the  fact  that  he  claims  damages  for  the 
ohstmctlon  of  other  streets,  on  which  his  lot 
does  not  abut,  does  not  render  bis  petition  tuI- 
nenthle  to  a  demurrer.— Hitchcock  v.  Chicago, 
8t  P.  &  K.  C.  Rj.  Co..  (Iowa,)  55  N.  W.  337. 

2.  A  count  of  a  petition  tmsed  on  a  claim 
tiiat  defendant  railroad  company  violated  a  city 
•ordinance  by  running  its  trains  at  an  excessive 
rate  ot  apeed,  and  shook  his  dweUlng  tunum. 


and  the  lot  on  wUeh  it  Is  situated,  b  bad  on 
demurrer  because  of  failure  to  aver  that  the 

lot  abuts  on  the  street  on  which  the  railroad 
runs,  although  it  Is  alleged  in  another  count, 
seeking  damages  for  obstructing  a  street,  that 
the  track  is  in  S.  street,  near  lot  2,  block  51. — 
Hitchcock  V.  Chicago.  St.  P.  A:  K.  a  Ry.  Co., 
aowa.)  65  N.  W.  337. 

8.  In  an  action  for  breach  of  a  contract 
to  repair  a  machine,  an  allegation  tbat  plain- 
tiff will  be  obliged  to  expend  a  specified  sum  to 
put  the  machine  in  good  condition  is  equivnient 
to  an  allegation  that  the  rennoitably  neciimaiT 
cost  will  be  such  sura.— King  v.  Nichols  ft 
Shepard  Co..  (Minn.)  5.=;  N.  \V.  0<>4. 

4.  Under  Code,  i  2646.  providing  that  one 
prayer  for  judgment  may  include  a  sum  based 
on  all  accounts  looking  to  a  money  remedy,  it  is 
not  necessary  that  each  count  in  a  petition  in  a 
suit  on  account  contain  a  prayer  for  judgment. 
— Peregoy  v.  Wheeler,  (Iowa.)  55  N.  W.  4G2. 

6  defendants  contracted  with  plaintiffs 
that,  for  a  sum  of  money  named,  the^  would 
erect  in  plaintiffs*  town  a  mill  of  iiiedficd  di- 
mensions, and  would  operate  it  for  five  years, 
unless  "when,  for  causes  not  noder  their  con- 
trol, aald  mill  cannot  be  operated  without  loss  to 
them,  they  using  at  the  time  due  economy  and 
all  propiT  skill,"  Brld,  that  plaintiffs'  com- 
plaint against  defendnnts  for  failure  to  onerate 
need  not  allecre  that  they  could  operate  without 
loss,  this  fact  being  proper  matter  of  defense, 
and  peculiarly  within  defendnnt's  knowlodse.— 
Hudson  T.  Archer,  (S,  D.)  55  N.  W.  lom. 

— —  Joinder  of  causes  and  eleotion. 

8.  It  is  error  to  compel  plaintiff  to  elect 
one  count  in  his  declRration  on  which  he  will 
proceed  to  trial,  and  to  strike  out  all  the  other 
counts,  since  he  bad  the  rlsht  tn  join  all  of  his 
causes  of  action  in  one  declaration,  if  he  could 
recover  on  each  in  separate  suits  in  the  same 
form  of  action.— Randall  T.  Gartner,  (Mich.) 
55  N.  W.  848. 

Demurrer. 

7  Under  Comp.  Laws.  }  4010,  providing 
thnt  the  dumiirrer  shall  distinctly  specify  the 
grnuads  of  objection  to  the  complnmt.  a  de- 
murrer "that  there  Is  a  defect  of  parties  plain- 
Uff,"  In  the  words  of  sectitm  4909,  giving  the 
grounds  of  deiiinrrer.  ia  snfllrienL — Hudson  T. 
Archer,  (S,  D.)  55  N.  W.  1008. 

Answer — Uotion  to  strlkA  ont  as  fIrtT- 
fdous. 

8.  Plaintiff  company,  In  an  action  to  recov> 
er  tolls  for  driving  logs,  alleged  Its  Incorpora- 
tion; that  it  made  expenditures  in  imnroving 
a  named  river,  and  prescribed  tolls  wnich  u 
required  owners  of  logs  to  pay;  that  during 
the  years  18S0,  1887,  1S8S,  and  18S9  defend, 
ant's  decedent  was  a  stockholder  in  said  com- 
pany, and  during  the  years  1S87  and  18SS  was 
a  director,  and  had  knowledge  of  the  toils, 
and  during  all  such  years  paid  tolls  so  fixed; 
that  in  April.  1891).  the  executive  committee 
fixed  the  toll  for  18M,  whidi  was  subsequently 
adopted  by  the  board  of  directors:  that.  In  the 
season  of  ISUO,  decedent,  with  such  knowledge, 
drove  a  stated  number  of  feet  of  logs;  that 
In  April,  1891,  the  board  of  directors  pre- 
scribed tolls  for  1891;  and  that,  in  said  season, 
decedent  drove  a  stated  quantitr  of  lo«8.  The 
amount  for  which  decedent  was  indebted  for 
each  season  was  alleged.  The  answer  denied 
the  existence  of  the  corporation;  that  deceilent 
was  a  stockholder  prior  to  December  13,  1886; 
that  he  was  a  stocbholder  exceeding  the  nomi- 
nal value  of  52,606.10:  any  knowledge  of  the 
fixing  of  tolls  prior  to  May,  1801.  and  the  ratifi- 
cation thereof  by  the  board  of  directors.  It 
denied  that  plaintiff  ran  any  logs  of  defendant 
since  1888,  and  each  and  every  allegation  of  the 
complaint  not  specifically  denied,  except  that 
decraent  owned  a  large  quantity  of  logs  on  the 
river  during  the  time  mentioned,  and  that  he 
was  a  BtockholdM  from  1886  to  1800.  Beld, 
that  sinoe  the  genual  duilal  eorered  all  allesa- 
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tloDR  of  the  complaint  in  respect  to  decedent 
raoDing  loss  bj  the  assistance  of  the  tmprOTft- 
ment  In  tbe  years  18U0  and  1801.  and  the  tolls 
on  the  same,  and  the  amount  thereof,  and  In 
resppct  to  the  Improvement  of  the  river  by 
-jlaiiitifF,  and  since  the  mrifiontion  of  the  tolls 
n  181)0  hy  tbe  board  of  directors  was  denied, 
the  nnswer  should  not  have  been  strickeo  out 
as  frivolous.— Black  River  Imp.  Go.  T.  Uolway, 
(Wis.)  63  N.  W.  418. 

Amendment. 

U.  Amendmeota  to  pleadings  may  b«  made 

at  any  time,  iii  tlie  diocrotinii  of  the  court, 
while  the  action  is  pending. ^^erdtzen  t.  Cock- 
rell,  (Minn.)  56  N.  W.  58. 

Pleadins  and  proof. 

10.  In  an  action  against  a  corporation  to 
determine  adverse  claims  to  realty,  where  plain- 
tiff claimed  through  a  deed  fmin  defendant, 
stockholders  who  desire  to  Attack  the  deed  on 
the  groiiud  of  fraud  and  have  it  set  aside  must 
allege  the  facts  eonstltutiug  fraud,  and  ask  the 
appropriate  relief;  and  they  cannot  prove  fraud 
ander  a  mere  denial  of  the  execution  of  the 
deed  by  the  conH)rntion. — Murrill  v.  Little  Falls 
Manufs  V^.,  (Minn.)  65  N.  W.  547. 

11.  Where,  in  an  action  for  injuries  to  a 
child  by  beiu:;  bitten  by  a  bear  owned  by  de- 
fendant, the  declarutioa  alleged  that  defendant 
occupied  and  controlled  the  premises  where 
the  bears  were  kept,  and  that  he  opoied  them 
to  the  eeneral  public,  a  Judgment  for  plaintiff 
cannot  ne  aHsaued  because  the  proof  failed  to 
show  that  such  grounds  were  owned  by  the 
public— Marquet  T.  La  Duke.  (Mich.)  65  N.  W. 

12.  The  declaration  alleged  that  the  grounds 
"were  open  as  a  place  of  recrcHtinn  to  people 
fn  a  public  way,  and  were  uuinclosed,  free  ac- 
cess being  given  to  said  grounds"  from  certain 
avenues  on  the  sontb  and  north.  IfHiI,  that  it 
was  not  neceHsary,  to  entitle  plaintiff  to  rpcover, 
to  prove  that  the  grouuds  were  uuinclosed, 
there  bring  evidence  that  free  access  to  the 
grounds  was  given  from  the  streets.— Marquet 
T.  1m.  Duke,  (ilich.)  55  N.  W.  KXHl. 

18.  An  allegation  that  a  driveway  passed 
throufrh  the  grounds  la  suffideotly  supported 
by  evidenee  that  a  driveway  which  nad  no  gnte 
at  one  end  had  been  put  across  the  grounds  for 
the  convenience  of  people  paftning  through  who 
wanted  to  go  to  an  hotel  standing  thereon,  and 
that  it  was  frequently  osed  by  persons,  especial- 
ly footmen,  going  from  one  street  to  the  other. 
—Marquet  v.  La  Duke,  (Mich.)  55  N.  W.  10(«. 

14.  Where  It  is  alleged  In  the  declaration 
that  the  child  was  passing  throufrh  tbe  grounds 
contiguous  to  the  hotel  when  bitten,  and  not 
that  it  was  in  the  driveway,  it  is  immaterial 
that  there  was  no  evidence  to  support  an  al- 
legation that  the  bears  coald  sriie  people  with- 
in the  driveway*  since  inch  allegation  is  sur- 

« usage.— Marquet  t.  La  Duke,  (filich.)  65  N. 
1006. 

 Denlnl  of  Instmnient  ntider  oath. 

in.  Under  vGode,  |  2730,  providing  that  the 
signature  to  a  wrlttui  Instrnment  on  which  suit 
la  lirougbt  afaall  be  deemed  genuine  and  ad- 
mitted unless  the  permm  whose  signature  it 
purports  to  be  shall  deny  Its  genuineness  under 
OHiii.  :t  denial  of  the  exin-nitou  nf  h  note,  in 
an  action  against  the  executor  of  tbe  person 
allei-'ed  to  hsivp  fXefiitwl  It.  tiietndes  a  denial 
of  the  genuineness  of  the  itignatnre. — Smith  T. 
King.  (Iowa.)  65  N.  W.  8& 

Wftiver  of  defbote  and  aider  by  verdict. 

10.  Where  plaintiff,  after  filing  an  amended 
petition,  proceeds  to  trial,  treating  its  allega- 
tions as  in  issue,  though  no  answer  thereto  was 
filed,  be  thereby  waives  the  proviaiona  of  Cod^ 
i  2712,  that  every  material  allegation  In  a 
pleading,  not  controverted  by  a  subsequent 
pleading,  shall,  for  the  put;pOHes  of  tbe  action, 
be  deemed  true. — Long  v.  Valleau,  (lowaO  66  N. 
W*  81* 


17.  Where  a  demurrer  to  the  answer  is  over- 
ruled, plaintiff,  by  filing  a  reply,  and  going  t» 
trial  on  the  issues  thus  formed,  waives  objeo- 
tions  to  tbe  overruling  of  the  demurrer. — Shroe- 
der  V.  Webster,  Qowa.)  65  X.  W.  509. 

18.  In  an  action  for  breacli  of  a  contract  to 
pat  a  machine  In  good  condition,  an  objection 
that  the  complaint  does  not  state  specifically 
the  particulars  la  which  the  machine  was  de- 
fective ought  to  be  made  by  motion  to  require 
tbe  comnlaint  to  be  made  more  definite  and  ew> 
tain.- King  v.  Nichols  &  Shepard  Co.,  (MIiul> 
55  N.  W.  CM. 

FZiEDaaL 

Gamishmmt  of  pledged  property,  see  *Y}aniIah- 

mcnt,"  3. 

PrioTity  of  curler'a  llsii.  see  "Oatrisfs,"  1. 

What  coDBtitutes. 

1.  The  fact  that  one  person,  claiming  un- 
der a  legal  right,  however  unfounded,  declares 
to  another  that  he  will  bold  certain  ixopertr 
of  the  latter  until  a  debt  owing  by  bim  u  ae- 
cured.  and  that  the  other  remains  silent,  and 
makes  no  objection  thereto,  does  not  constitute 
a  pleds:e  of  the  property  as  security  for  the 
debt.-layIor  v.  Joaea,  (N.  D.)  65  N.  W.  60S. 
Termination. 

2.  A  perfected  pledge  la  not  avoided  or  ter- 
minated hpcnuse,  for  a  special  purpose,  and  for 
the  benefit  of  the  pledgee,  he  causes  the  prop- 
erty to  be  nominally  consigned,  on  a  shipmrat 
of  the  same,  to  the  pledfrors.— Goolrar  v.  Minne- 
sou  Transfer  Ry.  Co.,  (Minn.)  56  N.  W.  141. 

8  A  sale  of  pledged  property  by  tbe  pledg- 
ors to  the  pledgee,  snbseqoent  to  garnishment 
by  creditors  of  the  pledgors,  will  not  extinguish 
the  rights  of  the  pledgee,  as  between  himself 
and  the  garnishing  creditor.— Cooley  v.  Hinne- 
Bota  Transfer  Ry.  Co..  (Minn.)  65  N.  W.  141. 

Bights  of  pledgor. 

4.  Plaintiff  and  defendant,  with  a  number 
of  others,  had  placed  m<mey  In  the  hands  of 
one  D.  for  investment  in  leases  of  school  land. 
D.  having  absconded,  defendant  paid  cf^rtain 
notes  of  plaintiff  and  his  brothers,  which  he 
and  D.  had  Indorsed  to  raise  money  for  the 
enterprise.  Plaintiff  thereupon  ansigned  de- 
fendant certain  company  stock  as  collateral,  but 
later  sued  to  recover  said  stock,  chaiv^ng  de- 
fendant with  fraud  in  obtaining  It,  and  unfair 
uaa  of  It  In  supplanting  idfdndff  In  the  com- 
pany. No  actual  fraud  or  bad  faith  on  defend- 
ant's part  bdng  established,  Md,  that  plain- 
tiff's only  equity  was  leave  to  redeem  by  pay- 
ing bis  debt  to  defendant,  and.  on  bis  refnsal. 
defendant's  right  to  the_posflesslon  must  be 
confirmed.— RatbmsiiB  v.  Feyeke.  ^eb.)  06  N. 
W.  1070. 

6.  A.,  owning  a  note  secured  by  mortfcaiee, 
pledceil  it  to  a  bank  to  secure  a  debt.  A  senior 
mortgagee   brought   forectosure.   and   A.  ap- 

Effiretl  by  his  own  attornev  and  filed  a  crous 
ill.  A  decree  foreclosing  Doth  mwtgams  was 
rei'dered,  and  the  land  sold  to  a  stranger. 
Thereafter  the  bank  bought  the  land  from  the 
purchaser:  A.'s  attorney  in  the  foreclosure  ne- 
gotiating the  purchase,  and  receiving  a  bonus. 
I.,ater  the  bank  resold  at  a  profiL  Heid.  that 
A.,  having  paid  his  debt  to  the  bank,  could  not 
hold  tbe  bank  liable  as  trustee  tor  such  profit 
to  the  amonnt  of  the  note.- Raben  V.  First 
Nat  Bank.  (Neb.)  6S  N.  W.  1055. 

FOOB  Ain>  POOB  I1A.WS. 

Liability  as  between  town  and  county. 

Gen.  St  1878,  c  15,  made  the  care  of 
the  poOT  in  different  counties  a  county  charge. 
Sp.  Laws  18S9,  c.  273.  made  each  town  and  In- 
corporated village  in  certain  counties  liable  for 
the  support  of  its  poor.  Qen.  Laws  1889  con- 
tained provisions  relating  to  ttoth  19'Stems.  sod 
provided  for  changes  from  one  to  the  other. 
Section  1  ouide  mok  oonnty  liable  for  the  poor 
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thwtlii  M  provided  onder  G«n.  St  1878,  e.  15, 
"nnlea*  otherwise  provided  by  law."  By  a 
•pedal  law  In  181^,  Sp.  I^ws  1889,  c.  273,  was 
expreaelr  r«>ealed.  Held,  tbat  bj  such  repent, 
Gen.  taws  1889,  c  170,  i  1.  beeame  applicable, 
and  the  poor  became  a  conntr  charge. — Pnshor 
T.  ViUaga  of  Morris.  (Minn.)  60  N.  W.  148. 

Possession* 

Be*  "Aidrerw  PoMesBioD." 

Of  aseot,  see  'Trincipal  and  Agent"  8.  % 
Of  attorney,  aee  "Attorn^  and  Client.'* 
Of  foreigu  receiver,  see  "lifecdvera,"  8. 
Of  partners,  see  "Partneralilp,"  5-7. 
Of  Hale  in  mortgage,  see  "Mortgage"  14, 15. 

Power  of  attorney— To  aell  land. 

1.  In  a  iwwer  of  attorney  to  convey  land, 
tbe  true  function  of  the  descrlptiim  Is  not 
nece88.irily  to  identify  the  land,  and  if  the  de- 
arription  can  be  made  complete  by  an  examina- 
tion of  the  public  records,  and  the  records  of 
judicial  proceedings  claarly  indicated  in  such 
description,  it  is  a  sufficient  identification  of 
the  subject-matter  of  the  power.— Counell  v. 
Oalligher,  (Neb.)  55  N.  W.  229. 

2.  A  husband  and  wife  executed  a  power  of 
attorney  to  sell  "all  real  estate  belonging  to 
as,  or  either  of  ua."  Afterwards  the  husband 
quitclaimed  to  the  wife  his  title  to  the  Iniid  in 
question,  in  which  the  wife  before  bad  only 
an  inchoate  right  of  dower.  After  the  hus- 
band's death  tbe  land  waa  sold  under  the  power 
of  attorney.  EdA,  that  the  conveyance  did  not 
pass  title,  for  the  attorney  was  authorized  by 
the  wife  to  convey  only  such  title  as  she  had  at 
the  time  of  the  execution  of  the  power,  and 
when  she  received  the  deed  from  her  husband, 
and  became  owner  of  the  fee.  the  inchoate 
dower  was  extinguished  by  merger,  and  there 
was  nothing  on  which  the  power  of  attorney 
could  operate. — Penfold  t.  Warner,  (MldL)  55 
N.  W.  (SO. 

8.  Each  of  several  tenants  In  common  of 
land  executed  a  several  and  separate  power  of 
attorney  authorizing  an  agent  to  sell  the  Innd 
and  execute  a  warranty  deed  of  the  teimnt's 
interest  in  the  property,  and  "to  sell  and  Indorse 
any  promissory  notes  that  may  be  taken  and  se- 
cured by  mortgnge"  on  the  property.  Bdd,  that 
the  power  did  not  onthon9»  the  a^ent  to  hind 
his  principnl  as  indorser,  jointly  with  the  other 
cotettants,  of  a  note  taken  pnyuhle  jointly  to 
them  all.— Harris  v.  Johnston,  (Minn.)  55  N. 
W.970. 

Testamentary  powers. 

4  Testator  de^sed  certain  land  to  his  wife 
BO  long  as  she  should  live,  bnt  withoDt  privile<;e 
to  sell.  After  her  death  the  land  was  to  be 
sold,  and  proceeds  divided  between  a  son  and 
danghter.  In  case,  however,  tbe  wife  and  said 
•on  and  daughter  should  agree  together  upon  a 
sale,  then  the  wife  might  sell  and  divide  the 
proceeds  according  to  above  conditions.  Beid. 
Uiat  the  wife,  or  wife  and  danghter  alone,  could 
not  sell  witliout  the  son.~Goebel  T,  Thieme, 
(WlB.)  55  N.  W.  706. 

FBACnCE  IN  CiVUi  CASES. 

Bee,  also,  "Appeal;"  "Appearance;"  "Assump- 
sit;" "Attachment;"  "(Jertiorari ;"  "Continu- 
ance;" "Costs;"  "Ooorts;"  "Dnmages;"  "Di- 
vorce;" "p;jectment;"  "Equity;"  "ETidence;" 
"Execution ;"  "Garnishnient "Judgment;" 
"Jury;"  "Justices  of  the  Peace:"  "Limita- 
tion of  Actions;"  "Mandamus;"  "New  Trial;" 
"Partiee;"  "Pleading;"  "Replevin-"  "Set-Off 
and  Connterdaimr  "Trespass;  "Trial;" 
"Trover  and  Converrion;"  "Venm  lo  Civil 
Cases;"  **Wltne8a;"  "Writs  and  Notice  of 
Snits." 

Eizhibttitm  of  Injured  member  in  action  for  pet- 
aonal  injuries,  see  "Damages,"  33. 


ITonsnlt. 

1.  In  an  action  to  foreclose  a  land  mm- 
tract  and  remove  the  Hen  of  an  attnohment 
levied  on  land,  where  it  was  charged  that  two 
of  defendants  were  colluding  together,  and  pro* 
tending  that  the  attachment  lien  was  valid,  in 
order  to  compel  the  payment  of  the  attaching 
creditor's  cUim,  the  »ct  that  the  collnsion  did 
not  appear  on  the  trial  did  not  entitle  the  at- 
taching creditor  to  a  nonsuit  after  he  had  taken 
tosue  and  tried  the  ease  on  its  merits. — Ramash 
T.  Scheuer,  (Wis.)  SS  N.  W.  700. 

Voluntary  dismissal  or  nonsuit. 

2.  Upon  the  refusal  of  the  court  to  permit 
plaintiff  in  ejectment  to  amend  his  declaratloii 
on  the  trial  so  as  to  set  ft>rth  his  estate  in  the 
land,  he  should  be  permitted  to  submit  to  a 
nonsuit— Lndeman  v.  Hirth,  (Mich.)  55  N.  W. 
449. 

&.  Dismissal  of  an  action  by  plaintiff  does 
not  afTect  his  right  to  insist  on  the  prayer  of 
his  reply  for  reformation  of  a  contract,  par* 
suant  to  which  he  executed  a  dee<1  to  defend* 
ant,  for  breach  of  covenant  In  whii'h  defend- 
ant  sets  np  a  counterclaim  in  bli  answer.— 
Hoyt  V.  McLagan,  (Iowa,)  55  N.  W.  1& 

Transfer  to  eaaity  docket. 

4.  Plaintiff,  in  a  single  count  alleged  that 

defendant  courracted  to  assign  to  him  certain 
stock;  that  defendant  failed  to  pay  certain  a» 
setisments  on  said  stock;  and  that  the  coroora- 
tinn  refused  to  transfer  It  on  Its  books,  to  plain* 
tilTs  damage.  The  answer  admitted  the  alle- 
gations of  the  petition,  and  alleiced  that  the  con- 
tract waa  for  the  assignment  of  stock  on  which 
a  certain  per  cent  had  been  paid,  and  prayed 
for  the  reformation  of  the  contract.  PlaintlfC 
thereupon  filed  an  amendment  averring  false 
representations  by  defendant  as  to  tbe  vnltie  of 
the  stock.  BHd  that,  the  parties  having  mingled 
legal  and  equitable  Issues,  it  was  not  error  to 
transfer  the  cause  to  the  equity  docket.  — 
Thatcher  v.  SUckney.  (Iowa.)  65  K  W.  488. 

Stipulations, 

&  Where  parties  to  an  action  pending  in  the 
district  court,  by  an  agreement  onder  seal,  made 
a  compromise  and  settlement  of  their  mutual 
clnimn  involved  In  the  action,  and  authorised 
ju(I.[;itK>nt  to  be  entered  in  accordance  therewltli, 
it  is  within  the  power  of  the  court,  upon  motion 
and  a  prorm  showing,  to  net  aside  such  agree- 
ment, and  place  the  parties  in  statu  quo.— 
Uenltzen  v.  Cockrell.  (iUan.)  55  N.  W.  5S. 

6.  Where  the  relief  soaght  on  the  renewal 
of  a  motion  to  vacate  a  stipulation  might  have 
been  given  upon  the  •iriginal  application,  under 
tbe  general  prnyer  for  relief,  It  m:iy  be  grnnted 
on  the  renewed  anp1icatiou.-^erdtsen  t.  Cock- 
roll,  (Minn.)  55  N.  W.  68. 

FillDK  p?e:idings. 

7.  Where  a  pleading  was  filed,  end  so 
marked  by  the  clerk,  and  attached  to  the  plead- 
ings, but  till-  filiiiK  Wfis  not  cnu'r.-  l  o"  ih.-  ap- 
pearance docket.  It  is  not  error  for  the  court, 
four  years  after  sndk  filing,  when  the  pleading 
is  first  attacked  becatue  not  filed,  to  order  the 
filing  to  be  entered  on  the  appearance  docket 
as  of  the  date  it  waa  ddiver«i  to  the  clerk.— 
Snell  V.  Dubuque  &  S.  0.  Ry.  Co..  (Iowa,) 

N.  W.  310. 

8.  Where  a  defendant,  after  answer  day, 
files  a  pleading,  In  the  nature  of  a  cross  peti- 
tion, against  his  codefendants  who  have  not  ap- 
peared in  the  action,  such  codefendants  can  be 
concluded  in  respect  thereto  only  by  their  ap- 
pearance, or  after  the  service  on  them  of  a 
notice,  in  the  nature  of  a  summons,  as  to  such 
pleading.— Arnold  v.  Badger  Lumber  Co^.  (Neb.) 
56  N.  W.  269. 

Service  of  papers — On  attorney. 

9.  Under  Gen.  St.  1S7S.  c.  tW,  S  74.  senrtee 
upon  an  attorney  at  bis  office,  in  his  absence 
therefrom,  can  be  made  by  leaving  the  paper  In 
a  conspicuous  place  in  the  office  only  when 
there  is  in  tha  office  no  €ivk  or  person  haviac 
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IKDEX. 


«harve  thereof.— Mlet  T.  ThompMn.  (MlllllO  65 
N.  W.  4^ 

Precincts. 

8e9  **Electloiu  and  Yoteni,"  6L 

FreferencaB. 

9m  "Aulgnmeot  for  Benefit  of  Oredltonk**  ^ 

Frescriptioii. 

€ee  "Adrene  Poueaaion;"  "limitation  o£  Ao- 
tloiu." 

Hlgbwrnyi  by,  tee  "Highways,"  1-4. 

Preanmption. 

Aa  to  foreign  law,  see  "Conflict  of  TjHwa,**  2. 

Afl   to   orjfanizittinn   of   aoliool   district,  tee 

"Schoola  aad  Scbnol  Districts,"  1,  ii 
Of  pnymeDt,  see  "Payment."  3,  ^ 
On  apiieal,  tea  "Appeal."  57-61. 

FBINdFAIi  AND  AaZNT. 

See,  aUo.  "Attom^  and  Client;"  "Factors  and 
Brokers;"  "Master  and  Servant." 

Assisnincnt  of  note  by  agHit,  see  "Sale,"  8. 

Possessioa  by  agent,  see  "Adrene  Possea- 
Bion,"  9. 

Power  of  attwoey,  Bee  "Powers,"  1-8. 
 of  bank  officer,  see  "Banks  and  Bank- 
ing," 6. 

 of  infant  to  anpo^nt  atcent,  see  •Infancy,"  2. 

 of  partners,  aee  "Partnership."  5-7. 

Proposition  mnde  to  agent,  acceptance  by  prin- 
cipal, see  "Contracts,"  2. 

Pnrcliase  of  property  by  real-estate  agent,  see 
"Factors  and  Brokers." 

Apparent  agency. 

1.  Plaintiffs,  wbo  contracted  with  W.  ft  F. 
to  perform  certain  work  in  tlit:  coiiHtruction  of 
defendant  company's  railroad,  were  bonnd  to 
know  the  relation  between  W.  and  defend- 
ant; and,  where  W.  &  F.  were  only  coiitract- 
•ora,  j^aintlffs  cannot  bold  d^aidant  liable  on 
tbdr  contract  wltb  W.  &  F.,  on  the  tbmry  that 
the  latter  were  aicenta  of  defendant.— Blandlng 
T.  Davenport.  I.  ft  D.  B.  Co.,  (Iowa,)  55  M.  \Y. 
«L 

Evidence  of  agency. 

S.  An  agent  is  competent  to  testify  to  the 
fact  of  bis  ageni?.— van  Sickle  T.  Keith, 
aowa.)  65  N.  W.  & 

Powers  of  agent. 

8.  Ai^  agent  who  bas  power  to  sell  a  ma- 
•eUna  baa  power  to  waive  the  return  of  the 
same  under  the  contract  on  Its  fiiilure  to  meet 
the  regoirements  thereof.  —  McCormick  Har- 
Teiitlng  Mach.  Co.  v.  Brower.  (Iowa,)  &5  N.  W. 

4.  An  agent  to  sell  binders  has  poww  nn- 
4tf  Oomp.  l<aws,  |  8985.  to  warrant  that  they 
will  do  as  good  work  as  any  other  madbine  in 
the  market:  and  bis  general  authority  to  so 
warrant  cannot  be  restricted  as  to  third  per- 
sons who  have  no  knowledge  of  each  restric- 
tion.—IJanham  T.  Flaoo  Mannfg  Co.,  (N.  D.) 
55  M.  W.  S8iL 

Bights  and  liabilities  inter  se. 

B.  Defendants  were  agents  of  plaintiff  cor- 
poration for  tbe  sale  of  clover  huUers,  under  a 
contract  by  which  they  were  to  obtain  full  set- 
tlement for  every  machine  before  delivery  to 
the  purchaser,  and  to  guaranty  payment  for 
each  machine.  Defendants  obtained  one  ma- 
chine from  plaintiffs  for  a  pnrchaser  on  time, 
bat  failed  to  have  a  settlement  with  him  be- 
fore sale.  The  purchaser  refused  to  pay  for 
the  machine,  as  being  defective,  and  four 
months  after  the  sale  returned  it  to  defend- 
ants, wbo  notified  plaintiff.  The  latter  made 
no  reply,  and  oret  a  year  lata  d^aodants  wmt 


the  madilne  to  ^alnHff,  wUdi  refused  to  re- 
ceive it  The  purchaser  was  able  to  pay  for 
the  macbinej  but  plaintiff  did  not  try  to  collect 
the  price  from  nim.  Htid,  that  defradanta 
were  not  liable  for  tbe  price  of  the  machine, 
but  m^ely  for  any  loss  which  might  accnie  to 
plaintiff  by  reason  of  their  f^nre  to  obtain  a 
prompt  settlement,  as  required  by  tb^  eon- 
tract.— Birdsell  Aiwiafg  Co,  T.  Brown,  (Mich.) 
65  N.  W.  801. 

6.  An  agent,  for  the  purpose  of  aelling 
goods,  cannot  si>il  to  himself,  though  the  sale 
be  public,  and  no  actual  fraud  appear:  and  if 
he  do',  he  will  be  reauired  to  account  to  bia 
prinrinals  for  any  profit  he  may  have  realleed. 
— Kopkford  Watch  Go.  t.  Manifold,  (Nob.)  55 
N.  W.  23H. 

7.  An  agent  cannot  collect  commissions 
for  bia  servtcea  If  be  has  willfully  disregarded, 
in  a  mnterial  respect,  an  obligation  which  the 
law  devolves  upon  him  by  reason  of  his  agency. 
— Jaiisen  v.  Willbims,  <Neb.)  55  N.  W.  27D. 

Bights  and  liabilities  aa  to  third  per- 
sons. 

8.  Where,  In  an  action  by  an  agent,  In  the 
name  of  his  principnl,  sgainst  a  third  party  for 
the  amount  of  an  order  for  goods,  the  evidence 
doea  not  ^how  the  agency,  defendant  may  show 
th(^  neKotifttlouH  and  conditions  upon  which  the 
order  was  given.— Bronson  t.  Herbert.  (Mich.) 
65  N.  W.  350. 

«.  In  an  action  by  an  agent  to  recover 
for  trees  sold  for  a  firm  which  he  r^resented. 
defeiuliint  mny  show  that  the  agent,  and  not 
the  Arm.  Is  the  real  narty  In  intereat— Bronaoo 
T.  Herbert,  (Mich.)  55  N.  W,  850. 

PBUIUIPAIi  AND  STTBETY  • 

See,  also,  "Bonda" 

UeleHRe  of  guarantor,  aee  "Guaranty,"  8,  4. 
—  of    iiidoraer,    see    "Negotiable  Instrv- 
ments,"  4. 

In  general. 

!■  Where  one  of  several  a  ti  re  tie*  named 
in  a  bond  falls  to  sign  it,  if  all  the  others  rign 
with  the  principsl  obligor,  and  the  bond  is 
HncondiLionally  delivered  to  the  obligee  In  thdr 
Drenence,  and  without  objection  on  their  part, 
they  will  be  deemed  to  nave  waived  the  sig^ 
nature  of  the  other  surety. — Van  Norman  v. 
Bnrheau,  (Minn.)  55  N.  W.  1112. 

2.  The  agent  of  the  obligee  in  an  Indem- 
nity bond  presif»ted  the  obligation  to  two  j>er- 
sons  whom  she  requested  to  sign  as  Rurcties, 
promising  them  that  otliers,  whose  namcH  wore 
printed  in  the  Imdy  of  tbe  bond  ns  sureties, 
would  also  sign  it  These  two  signed  on  the 
agreement  that,  if  tbe  others  named  as  sure- 
ties did  not  slen<  the  bond  sbould  b«  "iunilid." 
None  of  the  others  named  aa  sureties  siicaed. 
and  the  agent,  without  the  knowledge  of  tho 
s^ers,  erased  the  other  sureties'  names  by 
drawing  an  ink  line  across  them,  and  deliv- 
ered the  bond  In  this  condition  to  her  prind- 
pal.  Held,  that  the  signers,  by  sftcrwards 
taking  security  to  protect  themselves  from  loss, 
(being  then  ignorant  of  the  fact  that  tbe  otho- 
sureties  had  not  slgncdj  did  not  thereby  ratify 
the  delivery  of  the  bond.— Henry  ft  OoatswOTU 
Co.  T.  Bond,  rNeb.)  55  N.  W.  848. 

Wliether  party  principal  or  surety. 

8.  Plaintiff  company.  In  leasing  a  theater 
building  owaed  by  ft  to  another  company,  ob- 
tained a  covenant  from  defendant,  a  stockhold- 
er In  the  latter  company,  that,  if  the  teasing  of 
the  building  caused  the  occupant  of  a  saloon 
therein  to  give  up  his  lease,  defendant  would 
assume  It.  The  saloon  keeper  did  give  up  bia 
lease,  and  tbe  Jnty  found  tbat  it  was  a  result 
of  the  change  in  the  control  of  the  building. 
Held,  that  the  covenant  by  defendant  was  an 
original  undertaking,  and  he  was  not  merely 
a  surety  for  the  saloou  keeper.— Academy  of 
Music  Go.  V.  Davidson,  (WisT  56  M.  W.  172. 
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Pal— 0  of  niM^. 

4^  In  an  action  od  a  note,  defendant  an- 
swered that  he  iricned  aa  snretTi  aa  plalntlffa 
knew;  that  later,  without  defendant* a  knowl- 
edge or  consent,  the  principal  agreed  with  all 
bis  creditors  to  sell  out  his  stock,  to  be  divided 
among  them,  wherenpoo  said  principal  was  to 
be  discharged  on  the  note:  that  s^d  stock 
was  sold,  and  the  proceeds  applied  on  the  prin- 
cipal's debt  to  plaintiffs,  and  said  note  was  ex- 
tended, withoDt  defendant's  kaoniedge  or  con- 
sent, to  his  damage;  tliat,  after  he  signed  the 
note,  plaintiffs,  withont  his  knowledge,  agreed 
with  tne  principal  that,  in  ctmsiderBtlon  of  an 
extension  of  all  bis  debts,  he  would  give  a 
mortgage  on  hia  stock,  which  he  did,  and  the 
time  was  extended,  without  defendant's  knowl- 
edge; and  that  plaintiffs  at  the  same  time 
agreed  to  give  ap  to  the  principal  the  note  in 
suit.  Held  a  good  defense.— Lee  r.  Brueg- 
masn.  (Neb.)  DB  N.  W.  10S3. 

5.  Snreties  in  a  bond  of  Indemnity  agslnst 
liens  ariaiug  In  the  construction  of  a  building, 
under  a  contract  between  the  owner  end  con- 
tractor, are  released  hj  a  departure  from  the 
terms  of  the  coBtract  In  respect  to  plan  and 
niatpfials.— Brlckaon  T.  Braudt.  (Mtna.)  SB  N. 
W.  02. 

Bemedy  against  surety. 

6.  Tij  the  terms  of  an  Indemnity  bond  the 
measure  and  Jimit  of  the  surety's  liability  was 
the  deficiftncy.  if  any.  sfter  a  foreclosure  and 
■ale  of  the  premises  under  a  aeoDnd  mortgage. 
UM,  that  such  foreclosure  sale  was  a  condi- 
tion precedent  to  a  riKht  of  recovery  against 
the  surety,  notwithatandluK  the  fact  of  a  snb- 
sequent  sale  under  the  first  mortKnge  for  a 
Kiini  ttmal  to  thp  market  value  of  the  property. 
Mitchell,  Jm.  dissenting.  —  Be^  T.  Cwui^, 
(ilinu.j  55  N.  W.  01. 

Priorities. 

Between  nKVtgagea,  aee  "McMtgages,"  2,  8. 
Of  mechanic's  lien,  see  "Mechanlw  Uena,"  14- 

la 

See  "Conatltntlonal  Law,"  2l 

Fri-vUeged  Ooznm-imioations. 

See  "Llbet  and  Slander,"  2;  "Witneaa,"  2, 

Probable  Cause. 

See  "False  ImprisoDment,"  2-1;  "Malicious 
ProBecntion,"  2. 

Process. 

Sea  "Writs  and  Notice  of  Solta.** 

Troxaiaaory  Votes. 

See  "Negotiable  Instrumrats." 

Proper  Parties. 

Bee  "ParUea,"  6,  6. 

PMseooting  Attorneys. 

ArgumsBta,  me  "Criminal  Law,"  ft-ia 

Prosecution. 

See  "Oriminal  Law;"  "Malidoas  PvoaeeotioD." 

PB03T1T  U  TiON. 

Boliciting  female  to  enter  house  of  111 
fiime. 

1.  A  person  who  solicits  a  female,  who  Is 
at  the  time  a  proatitnte.  and  inmate  at  a  house 
V.55N.W.— 77 


of  111  famew  to  become  an  inmate  of  another 
sudi  house.  Is  not  guilty  of  a  Tlolatlon  of  3 
How.  St.  1 9286,  which  prorldea  fbr  the  punish- 
ment of  any  person  who  aolleita  a  female  to  en- 
ter such  house  foT'  the  purpose  of  "becoming" 
^rostitnta.— Pet^  t.  Cook,  (Mich.)  tS5  N.  W. 

2.  In  a  prosecutioa  for  the  violation  of  3 
How.  St.  I  9286,  which  provides  that  every 
keeper  of  a  hoaae  of  111  fame,  resorted  to  for 
the  purxwse  of  prostitution,  and  every  person 
who  shall  solicit  a  female  to  enter  such  house 
for  the  purpose  of  becoming  a  prostitute,  is 
guilty  of  a  felony,  etc.,  it  need  not  appear  that 
the  house  which  the  female  was  solicited  to 
enter  had  already  been  resorted  to  for  the  par- 

EQse  of  prostitution,  but  It  la  anffident  If  the 
ouse  was  prepared  and  intended  for  such  pnr^ 
pose.— People  t.  Cook,  (Mich.)  66  N.  W.  980. 

Protest. 

See  "Negotiable  Instruments,"  S-IX 

Publication. 

Of  notice  of  Us  pendens,  see  "lis  Pendens." 
tteiTlce  by,  see  "Writs  and  Notice  of  Suita,"  4-6. 

Public  Improvements. 

See  rHnnidpal  Corporations,"  84-42. 


FOBUO  ZiANBS. 

Swamy  lands,  aee  "Conntlca,"  8. 

Soldier's  additional  homestead— Assign- 
ment. 

1.  The  right  to  enter  additional  lands  suffi- 
cient to  make  up,  with  the  original  homestead 
entry.  IftO  acres,  given  by  Rev.  St.  U.  S.  { 
2300,  an  act  to  provide  homesteads  for  soldiers 
and  sailors,  is  assignable.— Whltesidea  v.Hntan, 
(Minn.)  55  N.  W.  540. 
Donations  in  aid  of  railroad. 

8.  Act  Cong.  June  3,  18S0,  granted  certain 
lands  to  the  state  of  Michigan  to  aid  in  *vn- 
strurtbg  the  Amboy,  Liansing  &  Traverse  Bnv 
Railroad;  and  the  state,  by  Sens.  Laws  1S5T, 
No.  126,  accepted  the  grant.  Both  acts  pro- 
vided for  the  selection  of  the  land  by  sn  agent 
to  be  appointed  by  the  governor,  the  state  act 
providing  for  his  nomination  by  the  railroad 
company,  but  neither  act  required  the  Hfleo- 
t:on  or  report  of  the  aeent  to  be  preserved  or 
filed.  Hm,  that  tbe  list  of  lands  filed  with 
the  land  commissioner  by  the  company,  and  ap- 

E roved  by  the  secretary  of  the  Interior,  woulti 
e  presumed  to  have  been  properly  selected, 
after  it  had  been  certified  as  true  and  correct 
by  the  land  commissioner,  and  the  secrctiiry  of 
the  interior  had  approved  it  as  such— Tillotson 
V.  Webber,  (Mich.)  56  N.  W.  837. 

Titles  from  states — Lease  of  mineral 
lands. 

8.  Laws  18S9,  c.  22,  authorizing  leasee  of 
mineral  lands  by  the  state,  Is  applicable  only 
to  lands  "belonging  to  the  state?'^  and  Is  not 
applicable  to  public  lands  of  the  United  States 
which  have  been  merely  selected  by  the  state 
to  supply  deficiencies  In  the  school  lands,  but 
which  selections  have  not  been  approved  by 
the  secretary  of  the  interior;  hence  applica- 
tions for  leases  filed  with  tbe  state  land  coui- 
missioner  prior  to  the  anproval  of  the  selection 
are  premature,  and  of  no  legal  effect,  though 
recognized  aa  valid  by  the  commissioQer. — 
Baker  v.  Jamison,  (Minn.)  55  N.  W.  749. 

4.  Priority  of  Bpptication  for  a  lease  of 
state  mineral  landa  gives  no  superior  right  as 
between  several  applicants:  but  an  unauthor- 
ized preference  by  tbe  land  commlssifiner  of 
one  of  two  applicants  in  tho  granting  ot  a 
Iea»e.  without  affording  opnortuitit^  for  com- 
petitive bidding  by  them,  does  not  Justify  an 
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Kdjndiestion  charging  tbe  applicant  to  whom 
tiie  lease  is  granted  as  a  trnstee  of  the  same 
for  the  disappointed  applicant.— Baker  v.  Jami- 
son. (Aiinn.)  55  N.  wT  749. 

6.  Nor  can  snch  a  lease  be  set  aside  at  the 
snit  of  the  disappointed  applicant  when  the 
state  is  not  a  partr  to  the  action.— Baker  t. 
Jamison.  (Minn.)  55  N.  W.  749. 

6.  Where,  after  the  state  acquires  snch 
lands,  the  applicant  directs  the  attention  of  the 
commiiwloiier  to  the  premature  application  on 
file,  and  the  officer  then  recognises  ft  as  a  valid 
application,  it  becomes  such. — Baker  Jami- 
son. (Minn.)  55  N.  W.  749. 

7.  When  the  state  land  commissioner  Is 
cnilty  of  official  misconduct  by  being  a  party 
fn  interest  in  a  favored  application  for  a  lease 
of  mineral  land,  no  as  to  avoid  the  application, 
a  lease  granted  thereon  mieht  be  adjudR^  to 
be  held  in  trust  for  the  other  applicant.— Baker 
T.  Jamison,  (Minn.)  »  N.  W.  m 

School  lands. 

8.  The  state,  by  merely  aelectinir  land*  of 
the  United  States  to  supply  deflnencles  ot 
school  lands  arising  from  pre-emption,  does  not 
acquire  a  title  to  such  lands.— not,  at  least,  un- 
til such  selection  is  approved  by  the  secretary 
of  the  iutet-ior;  snij  peniapa  not  until  the  lands 
are  cratified  to  the  state. — ^Baker  t.  Jamison, 
(Minn.)  55  N.  W.  749. 

0.  An  action  will  not  lie  against  a  sheriff 
to  recover  property  seized  nnder  execution  is- 
sned  on  a  judgment  rendered  by  a  court  of 
general  jurisdiction,  where  it  Is  not  alleged  that 
Qxe  court  rendering  the  judgment  did  not  have 
jurivdiction  of  the  subject-matter,  that  the  exe- 
cution was  defective,  or  that  the  property  was 
exempt*  but  merely  that  the  judgment  Is  void 
because  there  never  was  any  (Hif^nal  notice, 
^thv  actual  or  eonstruetlTe,  wrved  on  plaln- 
Utr.  and  the  nme  was  reDdend  wholly  without 
jurisdiction.— Morgan  t.  Zanor.  (Iowa.)  fiS  N. 
W.  197. 

Patents— Land  on  meandered  lake. 

10.  A  patent  issued  for  a  fractional  lot  ap- 
pearing by  the  frtat  of  the  United  States  survey 
to  be  bounded  on  a  meandered  lake  is  not  void 
BO  far  as  It  purports  to  convey  the  land  tinder 
the  water,  thougo  it  was  error  in  the  survey  to 
treat  the  tract  covered  by  water  as  lake  to  be 
meandered,  instead  of  land  to  be  surveyed. 
Conceding  the  patent  to  that  extent  to  l>e  vntd- 
able,  it  can  be  avoided  only  by  the  United 
States,  In  a  proceeding  to  which  the  patentee 
is  a  party.— -Lamprey  t.  Mead,  (Minn.)  65  N. 
W.  1132. 

Land  office — Power  to  cancel  warrants. 

It.  Act  Gong.  June  23,  1860,  authorises  the 
interior  department  to  cancel  boanty  warrants 
which  have  been  lost  or  destroyed;  and  where 
the  petition  in  an  action  alleges,  and  the  answer 
does  not  deny,  that  a  certain  warrant  was  can- 
celed after  Its  location,  and  the  answer  al- 
lexes  that  It  had  been  lost,  It  will  be  presumed 
that  it  was  regularly  canceled.  eTen  conceding 
that  the  department  would  have  no  power  to 
cancel  a  warrant  unless  lost  or  destroyed;  and 
It  is  immaterial  that  the  answer  also  alleges 
that  before  the  warrant  was  lost  it  had  been 
assigned  In  blank,  and  that  it  was  found  by 
some  one.  and  purchased  in  good  faith  by  the 
person  who  located  it,  where  such  allerations 
are  not  proven. — Durham  v.  Hussmann,  (Iowa.) 
55  N.  W.  11. 

13.  In  the  absence  of  any  showing  to  the 
contrary.  It  will  be  presumed  that  due  notice 
was  given  to  all  persons  Interested  b^re  tb» 
warrant  was  canceled.-'Durham  v.  Hnssmann, 
(Iowa.)  55  N.  W.  11. 

18.  Where,  before  a  patent  Is  issued,  the 
commissioner  of  the  general  land  office  is  ad- 
vised that  the  assignment  of  a  bounty  warrant 
which  has  been  located  by  the  assignee  Is  a 
forgery,  he  has  power  to  suspend  further  pro- 
ceedings under  tne  entrr,  and,  upon  a  proper 
showing,  tn  vacate  it. — ^Durham  v.  Huaam&un, 
(Iowa,)  65  N.  W.  11. 


14.  Where  nettiier  the  paraoD  wte  loestal 

the  warrant,  nor  any  one  clatminic  unHer  It, 
complains  of  the  action  of  the  land  office  la 
canceling  the  warrant,  comi^nt  cannot  be 
mode  by  one  claiming  under  a  sale  of  the  land 
for  taxes  after  sudi  cancellatioD,  which  it  is 
contended  were  illegal  because  the  title  wms  is 
the  United  States.  —  Durham  t.  Huasmann. 
(Iowa.)  55  N.  W.  It 

15.  The  tect  that  It  was  the  practice  of 
the  land  department  to  afford  a  person,  whert 
he  had  located  a  warrant  in  good  faith,  and 
the  location  had  been  set  aside  for  some 
defect  in  the  warrant,  an  opportunity  to 
purchase  the  land,  or  to  locate  another  wa^ 
rant,  cannot  help  the  title  of  one  who  porchaafd 
under  a  sale  for  taxes  wUdi  were  leried  os 
the  land  after  the  location  was  so  set  aside, 
if  the  person  who  had  made  the  location  did 
not  exercise  the  privilege.- Durham  t.  Hns» 
mann.  (Iowa.)  66  N.  W.  U. 

Qoallfloatlon. 

Of  TObKB,  see  "Bleedoiis  and  Voters,"  1, 1. 

QkTsnsrnNQt  tetlb. 

When  lies. 

1.  In  an  action  to  determine  adrerse 
claims  to  land,  defendant  asserted  title  by  a 
conv^ance  from  plaintiff  to  her  (DlaintuT i) 
mother,  and  by  devise  from  the  mother  to  de- 
fendant. In  reply,  plaintiff  alleged  that,  d- 
njultaneously  with  the  delivery  of  the  de«d 
to  her  mother,  the  latter  executed  and  deliv- 
ered to  her  a  written  instrument,  not  nnder 
seal,  referring  to  the  deed,  and  declaring  it  to 
be  the  inteoUon  of  the  parties  that  the  granivc 
hold  a  life  estate  only:  and  plaintiff  alleged 
that  this  was  in  accordance  with  the  agree- 
ment of  the  parties,  and  that  the  two  instm- 
ments  were  parts  of  the  same  transaction,  and 
were  intended  to  carry  Into  effect  the  agree- 
ment to  convey  a  life  estate.  The  oonveyane* 
was  made  on  conslderadoos  of  filial  duty. 
Held,  that  the  two  instruments  should  be  md 
together,  to  ascertain  tlie  intention  of  the  par- 
ties; and,  it  being  appareut  that  the  part]<^ 
intended  the  unsealed  writing  to  qualify  tbr 
de^d,  equity  would  afford  relief,  tnourh  ttK- 
instroment  was  not  so  executed  as  to  affect  in 
law  the  absolute  terms  of  the  deed. — Scufiel-I 
V.  Qi^nn,  (Mhin.)  55  N.  W.  746. 

Pleading— Bill. 

S.  Where  plaintiff  claims,  first,  nnder  his 
patent  title,  second,  that  defendant's  tax  title 
is  void,  and,  third,  that.  If  the  tax  title  sboold 
be  held  good,  he  has  acquired  the  interest 
through  another  deed,  he  doea  not  thereby  rec- 
ognize the  validity  of  the  tax  title,  and  U  net 
estopped  from  questioning  the  validity  of  any 
of  the  snbseqoent  conveyances  thereunder.— 
Pitts  T.  Seavey.  (Iowa,)  65  N.  W.  480. 

 Answer. 

8.  In  an  action  to  qidet  title  tlie  hoMcr 
of  the  legal  dtle,  in  possession,  ■^in«t  tW 
holder  of  void  tax  deeiuL  defendant  cannot  set 
up  as  a  defense  that  plaintiff  dvived  title  froa 
his  father's  grantee,  to  whom  the  land  vu 
conveyed  in  frand  of  plaintiffs  and  hie  fathcr't 
creditora.-LoosB  r.  MaTam^  (Midi.)  06  N.  W. 
435. 

Eridanoe. 

4.  In  an  actim  to  determine  advene  ddn 

to  platted  dty  proper^,  the  question  wsi 
whether  a  portion  of  a  lot  was  east  of  a,  cer- 
tain avenne,  or  wholly  In  the  street.  The  d««d 
under  which  plaintiff  claimed  quitclaimed  t« 
him  the  lot  in  question  "as  now  platted."  TV 
plat  showed  that  no  part  of  the  lot  lay  east  «i 
tlip  avenue.  Ifrld.  that  a  Judgment  for  df- 
fendant  was  woper.  —  Kilgore  t.  Fririiee. 
(Minn.)  86  N.  W.  ttB. 
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POOIOOl 

6.  When  an  Mttoa  li  bron^t  to  quiet 
title  in  a  parcel  of  laod  aa  an  eiitiret7t  a  prarer 
fto  geoefal  relief  will  not  aathoriw  a  parti- 
tion of  the  land  on  the  theoir  that  ^afntlffa 
an  the  ownan  of  an  ondWldM  Intarast  In  tho 
land  Qoder  a  different  tide  than  that  eat  up  in 
^e  gUtlon.— SttTcrt  t.  Gardner,  (lowaj  6S  N. 

Qnonim* 

What  conatitiitea,  see  ''Corporatlona,''  fll 

QTTO  WASBAKTO. 

Whm  lies — Against  offioers. 

1.  Code  Civil  Proc  |  704,  permlti  infoiv 
matioa  to  be  filed  ajrainet  anr  penioD  oataw- 
full;  holding  or  ezerdBing  any  public  office  or 
franehlBe,  or  when  anj  persons  act  as  a  cor- 
poration without  beioff  authorized  by  law. 
BeU,  that  Informatkm  m  the  iiatnre  of  a  qno 
warranto  againat  the  persons  assuming  to  be 
officers  was  the  proper  means  of  onstiofc  them, 
and  declaring  Told  the  Tillage  incorwrntion, 
wbirh  they  had  obtained  by  fraad.— «tato  y. 
Uridil,  (Neb.)  55  N.  W.  1072. 

•■-    Af^ainat  corporation. 

2.  Tb6  mere  fact  that  a  atreet-rallwar 
compaor,  whose  ezist«iee  la  Umlted  to  80  jwra, 
is  operating  under  a  grant  of  tlie  "ezcio>t{Te 
and  perpetual"  right  to  coDStmct  and  operate 
its  road  in  a  street,  is  not  an  exercise  of  "any 
francblse  or  privilege  not  conferred  npoa  It  br 
law,"  witbin  the  meaning  of  How.  St.  f  8046. 
aubd.  6,  proTldiDg  that  in  such  caae  an  informa- 
tion in  the  nature  of  a  quo  warranto  may  be 
filed  by  the  attorney  general  againat  any  cor- 
porate body.— Attnrupy  (general  r.  Detroit  Sub- 
iirban  ^Co.,  (Mich.)  05  N.  W.  682. 

■P  ATT.T>/VA-n  OOMFAIOES. 

See   also,   "Carrlera^*    "Bminoit  Domain;" 
"Horse  and  Street  Ballroads;**  **Master  and 

S*3Trant" 

I>onation  of  public  land,  see  "Public  Lands,"  Z 
Frightening  horses,  see  "Negligence," 
OTcrflowing  land,  damacea,  aee  "Damagea,"  20, 

21. 

Boad  in  street  damagea,  aae  "Eminent  Do- 
main." 2,  8. 

Begolation  by  Btates. 

1.  An  order  of  the  railroad  eommisslo&ers 
that  defendant  railroad  compauy  tranaftf  cars 
delivered  to  it  by  another  Gomi»ny.  from  Its 
station  to  another  point,  as  a  switching  nerrk* 
and  at  switching  rates,  will  not  be  enforced 
whM«  snch  point  Is  beyond  the  yard  limits,  and 
the  aerrlce  rendered  la  on  the  main  line,  and  is 
don*  under  orders,  as  in  case  of  trains,  and  not 
under  the  direction  of  the  yard  matiter.— State 
T.  Chicago,  M.  &  SL  P.  Ry.  Co.,  Uowa.)  55  N. 
W.  331. 

Construction  of  road — Highway  oross- 
ings. 

S.  In  enforcing  against  a  railway  company 
the  da^  imposed  by  its  charter,  to  coostriict, 
whan  necessaiT,  <hi  a  street  or  highway  cross- 
ing Its  traclcs.  a  bridge  or  Tiadnct,  with  the 
approaches,  the  court  has  power  to  establish 
the  grade  therefor,  though  that  involves  a 
change  in  the  grade  previously  established  for 
the  street  or  highway.  Mitchell,  diseent- 
ing.  State  Minnenmlls  &  St.  L.  Ry.  Co.. 
89  N.  W.  153.  39  Minn.  219.  and  Robinson 
T.  Railway  Co..  61  N.  W.  3S4.  48  Minn.  446. 
followed.— Parkw  t.  Truesdale,  (Minn.)  56  N. 
W.901. 

 Overflowing  land. 

8.  In  an  action  aeainst  a  railroad  com- 
pany for  damages  caused  by  an  ov«-flow,  where 
it  appeared  tlut  an  embankment  conatmcted 


aa  a  roadbed  throng  plalntiff'a  land  by  dsfenit 
ant's  (Vvdecessor  In  title  prevented  the  snrfaoa 
water  from  passing  off,  and  that  plaintiff's 
land  would  have  been  relieved  from  the  over^ 
flow  if  a  ditch  which  waa  constructed  along 
the  embankment  for  the  purpose  of  cariTlnjr 
off  the  water  had  been  kept  opoi,  a  verdlot 
for  plaintiff  waa  justified.— WillitU  v.  Chicago, 

B.  &K.C.  Ey.  Co.,  (Iowa.)  66  N.  W.  «ia 

4.  In  an  action  against  a  railroad  company 
for  damages  caused  by  an  overdow,  the  fact 
that  defendant  acquired  the  railroad  after  tha 
embankment  was  constructed,  and  that  it  was- 
not  served  with  express  notice  of  the  nuinance, 
and  demand  for  ita  abatement,  was  no  defense 
to  the  action,  where  defendant's  officers  were 
fully  informed  of  the  Injury,  as  they  had  no 
right  to  presume  that  this  damage  nad  been 
paid  for  in  the  orlsrinal  pror-urement  of  tha 
right  of  way.— Willitts  v.  Chicago  B.  ft  K. 

C.  Ry.  Ca.  aowa^  65  N.  W.  S13. 
Taxation. 

6.  A.  railroad  company  organised  for  and 
doing  the  bndnesa  of  an  ordinary  railroad, 
transporting  passengers  and  freight,  is  subject 
to  taxation  only  In  accordance  with  Oea.  I^awa 
1887,  c  11,  by  the  rule  of  percentage  on  its 
gross  earnings,  though  the  road  is  only  three 
miles  in  extent,  and  the  cara  are  (^>eratcd  by  a 
steam  locomotive  over  two  mllea  of  the  road, 
and  by  cable  up  a  steep  ascent  of  one  rotlp.^ 
State  T.  District  Court  of  Elerenth  Judicial 
District.  (Minn.)  56  N.  W.  81G. 

Liability  for  negligence— Statutory  sig- 
nals at  oroBSiDg. 

6.  The  provision  of  Rev.  St  I  1800,  that 
the  whistle  shall  be  blown  80  rods  before  a  loco- 
motive crosses  a  street,  does  not  make  it  unlaw- 
ful for  it  to  stop  and  more  in  the  direction 
from  which  it  has  come,  at  a  distance  of  less 
than  80  rotls  from  the  street  it  has  last  cros$*ed. 
—Cahoon  v.  Chicago  A  N.  W.  Uy.  Co.,  (Wis.) 
66  N.  W.  900. 

Injury  to  child  stealing  ride. 

7.  In  an  action  against  a  street-railroad 
company  for  alleged  negligence  causiug  the 
death  of  plaintiff's  infant  child,  who  had  got- 
ten on  defendant's  car  withont  permission, 
plaintiff  testified  that  he  had  warned  the  child 
to  keep  off  the  cars,  and  bad  puiiinhed  him  on 
finding  that  he  did  get  on  the  cam.  but  there 
was  no  evidence  that  plaintiff  explained  the 
danger  to  tbe  child,  ile&i,  that  It  waa  error  to 
charge  that,  if  "the  boy  knew  what  bis  father 
meant  when  he  warned  him  not  to  go  on  tlie 
cars,  then  he  was  not  entitled  to  the  same  de- 
gree of  care  as  an  Innocent  child  who  goes  up- 
on a  car  without  warning."— MeCahiU  v.  i}^ 
troit  City  UaUway.  (Mich.1  65  N.  W.  (MS. 

Aooidenta  at  orbasings. 

5.  There  was  no  oror  in  an  Instmrtion 

that  the  blowing  of  the  whistle  and  the  ring- 
ing of  the  bell  a  mile  away  from  the  crossing 
would  irive  no  warning  to  those  about  to  cross 
the  track,  when  takra  In  connection  with  the 
further  instruction  that  tbe  object  of  the  signal 
was  to  warn  people  about  to  cross,  and  hence 
should  be  i^ven  within  such  a  reasonable  dis- 
tance aa  would  fairly  notify  those  about  to 
cross,  and  when  also  considered  in  connection 
with  defendant's  request  to  charge  that  the 
law  required  a  railroad  company  to  eound  its 
warning  signals  not  less  than  40  rods  from  the 
crosKing,  hut  it  did  not  require  them  to  be 
sounded  witbin  40  rods  of  the  crosHing,  nor 
within  any  other  distance  except  a  "reasonable 
distance."— Van  Auken  v.  Chicago  A  W.  M. 
Ry.  tTo.,  (Mich.)  55  N.  W.  971. 

9.  In  an  action  against  a  railroad  compamr 
for  personal  Injuries,  It  appeared  that  plaintiff, 
a  b«y  11  years  old,  was  sent  br  his  puvnts  on 
an  errand  which  obliged  hira  to  cross  defend- 
snt's  tracks  at  a  certain  street;  that  he  finnd 
the  crossing  obstructed  b^  defendant's  freight 
train,  but,  seeing  the  engineer  looking  at  him, 
undertook  to  climb  awex  the  bnmpom  betweeo 
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two  fnUffltt  osMt  u  wu  th4  cmtoni  wlion  tbs 
ooHlnv  wu  ao  obttmcted;  that,  while  one 
foot  WM  OB  the  conoectiDK  liok,  the  train  wu 
anddenir  and  neeligeDtlr  backed,  and  the  foot 
crafihed.  Hetd,  that  the  erldence  Justified  a 
Terdtct  for  plain  tttT.— Henderson  t.  St  Panl 
ft  D.  R7.  Oo..  (MlnnJ  55  N.  W.  S3. 

10.  In  an  aetitm  ftir  injnriaa  receired  at  a 
raUroad  croariDs,  the  train  hands  and  W.,  Itr- 
Ing  in  the  Ticinity,  testified  that  the  slfnal  for 
thA  crosslnff  was  given  at  a  whistling  post  1,000 
feet  awar.  and  ali  bat  the  conductor  and  W. 
tertifted  that  the  bell  wa*  soonded  from  that 
time  until  the  erosBlng  was  reached.  Two  wit- 
nesses who  were  near  the  crossing  testified  that 
they  did  not  bear  the  bell,  and  five  others  te»- 
tified  that  ther  heard  the  danger  signal  at  the 
crossing,  which  signal  was  admitted  to  bare 
been  given,  bat  no  other.  Two  witnesses  tes- 
tified as  to  oontradictorjr  statemoiti  made  bs 
W.  aa  to  die  time  the  signala  were  given.  EM, 
that  a  verdict  for  plaintiff  was  Justifled  by  the 
eTidenoe.>-HngheB  t.  Chicago,  St.  P.  &  K.  C. 
I^.  Co.,  (Iowa,)  55  N.  W.  470. 

11.  [q  an  action  agaiust  a  railroad  company, 
where  it  appeared  that  defendant  hod  taken  up 
the  planking  at  a  crossing  without  placing  any- 
thing there  to  glvo  warning;  that  deceased 
was  found  lying  across  ooe  of  the  rails  at  the 
crossiog;  thnt  the  ground  was  covered  with 
snow,  and  his  horses  stood  near  by,  attached 
to  a  sleigh  loaded  with  wood,  a  forward  bob 
being  upon  one  of  the  raits,  and  a  singletree 
broken,— the  Jury  was  justified  in  finding  that 
while  deceased  was  attempting  to  cross  the  track 
the  rntiuers  of  his  sleigh  struck  the  rails,  which 
projpcted  a  few  inches  aisove  the  snow,  with 
Burn  violence  as  to  throw  deceased  from  the 
aleisrh.  —  UlNtrom  v.  Northern  Paa  K.  Co., 
(Minn.)  55  N.  W.  624. 

Itj.  In  an  action  against  a  railroad  company 
for  injuries  received  at  a  crossing,  it  app«irea 
that  plaintiff,  when  about  to  cross  in  his 
waf^nn,  waited  till  an  approaching  train  had 
passed,  and,  then  proceeding,  was  struck  by  a 
single  car  following  the  train  at  a  distance  of 
about  150  feet,  which  had  been  cnt  off  to  make 
a  fiying  Bwitch,  and  which  he  had  not  seen. 
The  conductor  was  on  the  car,  and  saw  plain- 
tiff,  litit.  thinking  that  the  car  would  pass  be- 
fore plaintiff  reached  the  erossing,  did  not  stop 
It  by  applying  the  brakes,  though  by  so  doing 
he  could  have  avoided  the  accident.  He  testi- 
fied that  he  shouted  to  plaintiff,  and  a  brake- 
man  at  a  neighboring  switch  testified  that  he 
did  the  aame.  Held,  that  a  verdict  for  plain- 
tiff was  proper.— Ward  v.  Chicago,  St  P.,  M. 
&  O.  Ky;  Co.,  (Wis.)  55  N.  W.  T?l. 

In  an  acnon  against  a  railroad  company 
for  injuries  received  at  a  croBsing,  it  was  prop- 
er to  charge  that  making  a  *"Hyiug  switch"  over 
a  street  crossing  "was  a  most  dangerous  pro- 
CfHMliiig,"  and  that  "it  was  the  duty  of  the  de- 
fendant to  have  taken  spedal  pains  to  give 
the  pablie  full  warning  of  the  danger,"  and 
that  it  was  the  duty  of  the  condnctor  to  see 
persons  approaching  the  crosHin^,  unaware  of 
the  danger,  and  give  them  sufficient  warning. — 
Wiml  V.  Chicago,  St  P.,  M.  &  O.  Ry.  Co., 
(Wis.)  55  N.  WT  771. 

Aocidents  at  crossings  —  Contrlbutoty 
negligenoe. 

14.  In  an  action  against  a  railroad  companv 
for  injuries  received  at  a  Ui^way  crosring,  it 
api>eare4l  that  the  railroad  crossed  the  highway 
obliquely;  that  the  night  was  very  dark;  that 
the  horses  approached  the  crossing  on  a  walk, 
but  DO  stop  was  made  to  listen  before  crossing. 
The  driver  and  those  in  the  carriage  teBtified 
that  they  looked  and  listened,  but  saw  and 
heard  nothing.  The  engine  was  moving  back- 
ward, and  the  evidence  was  conflicting  as  to 
whether  there  was  any  light  at  the  rear  end  of 
the  cab.  Held,  that  the  questiou  of  plaintiff's 
contrilintory  nefflinence  was  for  the  jury.  Grant 
and  [jong,  J.T.,  dissenting.— Van  Auken  r.  Chi- 
cago &  W.  M.  Ity.  ClK.  (Mich.)  55  N.  W.  STL 


U.  A  woman  approaching  a  railroad  

Ing,  in  a  lumber  wagon  drawn,  at  a  walk,  br 
two  hwaas,  when  on  hl^  groond,  about  100 
feet  from  the  tnt^  looked  fbr  approaching 
trains,  but,  without  stopping,  she  drove  on,  not 
hearing  or  seeing  the  train  until  the  horses 
wera  on  the  track.  From  the  blU  to  a  wood 
Pile  IS  or  30  feet  Cram  ths  track,  and  paratlal 
with  It.  the  track.  In  tme  dhrectlon,  coald  not 
be  seen,  but  from  there  to  the  track  there  was 
an  unobstracted  view  la  either  direction.  Hdd, 
that  it  was  contributoiy  nwligeace  for  her  not 
to  stop,  and  listen  and  look,  before  going  on 
the  track,  and  it  was  proper  to  direct  a  verdict 
for  defendant  Montgomery  and  McOrath.  JJ„ 
dissenting.— Shufelt  v.  Flint  ft  P.  M.  R.  Co., 
(Mich.)  55  N.  W.  1013. 

IS.  In  an  action  for  Injnrlea  received  at  a 
raQroad  crossing  it  appeared  that  the  road  ap- 
:  preached  the  track  at  an  aaglo  of  25  d^ireea, 
'  over  a  hill  aboat  25  feet  higher  than  the  cnuw- 
ing.  and  300  feet  from  it.  and  that  jnst  before 
I  reaching  the  crossing  the  road  passed  through 
'  a  cut.    The  track  approached  the  crossing  on  a 
descending  grade,  and,  when  near  It,  passed 
through  a  cut.  the  bank  of  which  was  8  feet 
higher  than  the  crossing  at  a  point  lOS  feet 
away.   From  the  t<^  of  the  hill  the  track  could 
be  seen  for  quite  a  distance,  but,  according  to 
plaintiff's  evidence,  there  were  several  points 
between  that  and  the  crossing  from  which  the 
track  could  not  be  sem.    The  engineer,  fire- 
man, and  brakemen  on  the  train  which  cansed 
the  aeddent  corroborated  plaintiff  in  this  br 
testifying  that  they  conld  not  see  plaintiff  from 
;  the  time  when  be  was  on  the  hill  till  he  was 
I  within  10  or  16  feet  of  the  crossing.   Hrld,  that 
a  finding  that  plaintiff  conld  not  see  the  train 
while  between  20  and  40  feet  from  the  crossing 
was  jnstifled  by  the  evidence. — Mughea  v.  Chi- 
cago, St  P.  ft  K.  C.  Ky.  Co.,  (Iowa.)  55  N.  W. 

17,  Where  one  attempts  to  cross  a  railroad 
tractt  at  a  street  crossing  without  looking  to  see 
if  there  is  danger,  when  there  is  nothing  to  pre- 
vent hia  looking,  and  by  so  doing  he  must  have 
discovered  the  danger  In  time  to  avert  It  ho 

I  is  guilty  of  negligence.- Magner  t.  TruMdale, 

I  (Minn.)  55  N.  W.  607. 

I  18.  In  an  action  amlnst  a  railroad  company- 
for  personal  injuries.  It  appeared  that  plnlntiff, 
a  boy  11  years  old,  was  injured  while  attempt- 
ing to  cross  a  street  between  the  cars  of  an 
;  obstructing  freight  train;  that  he  had  been 
:  warned  by  his  parents  of  the  danger,  but  hnd 
safely  made  the  crossing  before,  and.  seeing 
the  engineer  looking  at  him.  supposed  be  could 
cross  in  safety  at  this  time.  Hiitl,  that  the 
question  of  plaintiff's  contributory  n^ligienrv 
was  for  tho  jniy.— Hmderson  t.  8t  Paul  ft 
D.  Ry.  Co.,  (Mina)  65  N.  W.  68. 

Killing  and  Injuring  animals. 

19.  Rev.  St  S  1310,  aa  amended  by  Laws 

18S1..  c.  1»3,  (Saub.  &  B.  Ann.  St  S  1310.) 
provides  tbat  every  railroad  corporation  shall 
eiect  on  both  aides  of  its  road  (depot  grounds 
excepted)  sufflcieut  fences,  with  openings  antl 
suitable  farm  crossings,  and  construct  cattle 
gnards  at  all  highway  crosrings,  and  connect 
thpir  fences  therewith.  Held,  that  a  railroad 
company  is  botmd  to  fence  its  tra^  whero  it 
is  crossed  by  a  private  logging  railroad,  by  pro- 
viding suitable  gnards  or  means  to  premit 
domestic  animals  from  going  oa  Its  right  of 
wi^.  and  la  Ihible  for  damages  to  stock  caused 
by  its  failnra  to  do  so.— Galdon  t.  Chicago,  St. 
P..  M.  ft  O.  Ry.  Co..  (Wis.)  55  N.  W.  955. 

20.  In  an  action  against  a  raihvad  compaur 
for  cattle  killed  by  a  train  it  appeared  that  a 
storm  had,  the  night  before,  washed  out  part 
of  the  fence  between  the  field  where  the  eattta 
were  and  defendant's  track,  and  that  the  cat- 
tle, having  escaped,  were  driven  back  by  de- 

,  fendant's  section  men,  who  left  without  repalr- 
I  Ing  the  fence.  Between  6  and  6  o'clock  on  the 
same  day  the  cattle  were  again  found  on  the 
I  track  by  the  section  men  and  foreman,  who 
I  drors  tnam  Into  an  adjoining  Add*  not  belong 
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biff  to  pTii>"tilff  Tba  fence  of  tUa  Add  bad  also 
been  waibed  ont  hy  tbe  storm,  and  plalntifTi 
eattla  CBcaped  thsefrom,  and  were  struck  by  a 
train.  The  storm  had  aeriously  damaged  de- 
fendant's track,  roadbed,  nod  Widges  for  50 
milea;  had  broken  the  telegraph  line,  and  de- 
■trored  12  miles  of  fence.  But  the  fence  at 
that  particul&r  point  could  have  been  repaired 
by  the  section  men  in  an  hour.  Held,  ttiat  a 
finding  that  defendant  did  not  exert  ordinary 
diligence  in  repairing  the  fence  was  justified  br 
the  eTidence.— Peet  t.  Chicago,  M.  &  Sl  P. 
By.  Co.,  llowa.)  55  N.  W.  508. 

31.  In  an  action  for  killing  a  horse  at  a  pub- 
lic cro.<(sinff.  plaintiff's  theory  was  that  the 
horse's  hoof  canght  In  the  space  between  the 
ptank  in  the  croasiog  and  the  rail,  and  he  was 
unable  to  extricate  himself.  It  was  conceded 
that  tbe  horse  was  carried  some  distance  from 
the  cropsinfc.  and  that  one  of  bis  hoofs  was 
pulled  ofi^and  wedired  between  the  plank  and 
the  rail.  The  train  il.-ii  testified  that  tbe  horse 
was  not  caofcbt,  bnt  there  waa  other  evidence 
that  he  stopped  when  be  came  opon  the  track, 
and  "had  plenty  of  time  to  get  acroaa."  BHd, 
that  a  finding  that  the  horse  was  cmn^t  wotUd 
not  be  disturbed. — Criss  t.  Chicago  ft  N.  W. 
Ry.  Co..  (Iowa.)  55  N.  W.  523. 

In  an  action  for  killing  a  home  at  a  pub- 
lic crossing,  plaintiCf's  theory  was  that  the 
horse's  hoof  canght  in  the  space  between  the 
plank  in  tbe  crossing  aiid  the  rail,  and  be  was 
nnable  to  extricate  himself.  Some  of  the  wit- 
nesHC)!  testified  that  tbe  opening  was  from  2^ 
to  <Hi  inchea  wide,  and  othm  that  It  vaa  as 
wide  as  the  breadth  of  their  hands.  A  ciTll 
engineer  testified  that  3  Inches  waa  the  limit 
In  width  of  a  properly  coiistnicted  crossing. 
JSfWtf.  that  a  finmog  that  defendant  was  negli- 
gent in  permitting  the  crosalag  to  remain  in 
tliat  condition  would  not  be  disturbed.— Criss 
r.  Chicago  &  N.  W.  By.  Co.,  (Iowa,)  S5  N.  W. 
623. 

Fires. 

S3.  In  an  action  against  a  railroad  company 
for  damages  by  fire  caused  by  sparks  from  a 
locomotive,  it  appeared  that  the  fira  was  set 
outside  the  right  of  way,  while  a  strong  wind 
was  Mowing,  and  while  the  locomotive  was 
working  at  ita  fall  capacity  to  get  a  train 
over  a  grade.  Bdd,  that  a  verdict  for  plaintiff 
waa  justified,  alnce  the  Jury  could  either  find 
tbat  the  locomotive  was  defective,  or  that  it 
was  negligently  operated.— Hocfcatedler  r.  Du- 
boqae  &  S.  G.  By.  Co.,  Uowa.)  65  N.  W.  74. 

ii.  hJrideuce  tbat  a  locomotive  which 
caused  a  fire  also  set  two  other  fires  about  the 
same  time  is  not,  as  a  matter  of  law,  neces- 
sarily overcome  by  evidenoe  tliat  the  engine 
was  properly  equipped  with  the  beat  known 
appliances  for  arresting  sparka^  was  in  good 
condition,  and  manager  hy  a  competent  and 
trustworthy  engineo-;  but  anch  evidence  raises 
a  conflict  as  to  the  negligence  of  defendant, 
which  mast  be  determined  by  the  jury,  and 
the  court  cannot  sa^  that  tbe  jury,  from  such 
evidence,  were  not  justified  in  finding  that  the 
engine  waa  not  in  good  condition.--Smith  v. 
CtdcRBo,  M.  &  St.  P.  Ry.  Co.,  (S.  D.)  55  N. 
W.  717. 

25.  In  an  action  axainat  a  railroad  company 
for  damagCB  by  fire,  in  determining  defendant's 
negligence  the  jury  should  consider  the  condi- 
tion of  the  locomotive  at  the  time  of  the  fire 
"and  other  times,  in  so  far  aa  eatabllriied  by 
the  evidence."  where  there  was  evidence  that  ft 
was  in  perfect  condition  for  some  time  before 
and  after  the  fire.— Hockstedler  v.  I>tibnqne  A 
&  O.  By.  Co.,  aowa.)  55  N.  W.  74. 

 meading. 

2A.  An  allegmtioB  in  a  complaint  that  a 
looomotive  **waR  ao  nt^igently,  carelessly,  and 
InanffidMitly  caBatmcted  and  equipped"  aa  to 
emit  large  sparks  of  fire  properly  includes  the 
"condition"  of  audi  engine  for  arresting  sparks, 
whether  ita  defeota  in  that  respect  reaalt  from 
tts  mlgiiial  oonstmetlim,  m  from  defaota  canaad 


by  ase,  wear,  or  iojiizy  to  ita  parts. — Smith  v. 
Chicago,  M.  &  St  P.  Br.  Go.,  (&  D.)  6S  M. 
W.  717. 

 Brldenoe. 

87.  An  instractlon  that  evidence  of  the  set- 
ting of  two  other  fires  about  the  same  time  by 
the  same  locomotive  that  caused  the  destruc- 
tion of  plaintiff's  property  Is  admis'^ible,  ea 
tending  to  prove  negligence  on  the  part  of  de- 
fendant,  ia  proper,  and  the  fact  that  thia  la  re- 
peated in  an  foatractlon  giveo  on  the  rctineat 
of  plaintiff's  counsel  does  not  oonstttnte  error.— 
Smith  v.  Chlcafo,  M.  &  St.  F.  Ry.  Co.,  (S.  D.) 
55  N.  W.  717. 

Crlmm  against — Indictment  for  obstruo- 
tiona. 

S8.  An  Indictment  alle^nit  that  dcfeodaot 
did  "felonlonaly  idaoe  an  obstruction,  to  wit, 
five  piles  of  large,  heavy,  oak,  railway  croa-*- 
tles,  kH  of  which  pilee  being  within  a  distance 
of  seven  hundred  feet  upou  the  track  of  a 
certain  railway,"  anfficlently  charges  defendant 
with  placing  an  obstruction  upon  a  railroad 
track.— State  t.  Kluaeman.  (Minn.)  60  N.  W. 


BAFXL 

Conviction  of  less  offense  than  charged,  see 

"Indictment  and  Information,"  4,  6. 
Evidence  of  othex  crimes,  see  "Orlminal  Law," 

13,  14. 

Female  under  age  of  consent. 

1.  The  word  "child."  as  used  in  8  How. 
Aon.  St.  i  0094,  which  provides  that  If  any  pet^ 
son  shall  unlawfully  and  carnally  know  and 
abuse  any  female  child  under  the  age  of  14 
years  he  shall  be  puniabed.  includes  every  fe- 
male child  under  the  age  of  14  years,  whether 
or  not  ahe  hss  reached  a  state  of  paber^. — 
People  V.  Miller,  (Mich.)  65  N.  W.  Gia. 

 Consent. 

2.  Where  tbe  proaeentinc  witness  la  un- 
der the  age  of  oonaent,  it  ia  onnecenaary  to 
prove  want  of  conaent.— Propw  t.  State,  (Wis.) 
55  X.  W.  1035. 

Aider  and  abettor. 

8.  An  instruction  tbat  if  defendant  aided 
and  assisted  A.  to  commit  rape  upon  the  prose- 
cuting witness  he  was  guilty  of  the  offence 
^a^^oper.— People  t.  Flynn,  (Mich.)  05  N. 

Indictment  and  Information. 

4.  Rev.  St.  f  4381,  provides  that  "any  pei^ 
son  who  shall  ravish  and  carnally  know  any 
female  of  the  age  of  12  years  or  more  by  force 
and  against  her  will"  shall  be  guilty  o:  a  fel- 
ony. Section  4009  provides  that  an  informa- 
tion for  a  statutory  offense  shall  be  good,  after 
verdict.  If  it  describee  the  offense  in  words  of 
substantiaHy  the  same  meaning  aa  those  of  the 
statute.  Held,  that  an  information  which 
charged  that  defendant  did  with  force  and 
ariiia  "violc'utly"  and  '■feloniously"  make  an  aa- 
aault  on  such  female,  and  did  'Molently"  and 
against  her  will  "feloniously"  ravinh  and  car- 
nally know  her,  sufficiently  stated  the  statu- 
tory offense.— State  t.  MueUer,  (Wia.)  60  W. 
1G6. 

Evidence. 

6.  Evidence  of  statementa  made  by  the 
child  as  to  the  treatment  she  had  receive<l  from 
defendant  are  admissible,  not  to  prove  tbe  anb- 
stantive  charge,  but  to  show  that  she  bad  re- 
ported what  she  claimed  had  occurred.— Proper 
V.  State.  (Wis.)  55  N.  W.  1035. 

6.  Evidence  of  a  phyaidan  that  tbe  condi- 
tion of  the  child's  person,  aa  ahown  by  an  exam- 
ination made  by  bim.  could  be  caused  far  the 
acta  testified  to  by  the  chfld,  Is  admlsnble^— 
Proper  v.  State,  (Wis.)  55  N.  W.  10.35. 

7.  The  theory  of  the  prosecution,  on  a  trial 
for  rape,  waa  that  the  proaecuting  witnesa  and 
B.I  another  ibl,  attandad  a  dance  togathn. 
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where  they  met  defendsnt  and  one  A.;  that 
the  frirU  pemiitted  them  to  take  them  home  in 
a  buftfrr.  but  instead  of  going  home  the?  start- 
ed in  anothw  direction;  that  E.  jumped  from 
the  bugjfy  and  escaped,  but  the  prosecuting 
witness  was  forcibly  taken  to  a  secluded  spot, 
and  subjected  to  sexual  intercourse  b/  both 
TOVQg  men,  under  threats  of  personal  violence. 
The  defense  was  that  the  intercourse  was  vol- 
untary.  H^d,  that  evideuce  of  E.  that  the 
last  she  knew  of  the  prosecuting  witness  after 
jumping  from  the  bufCET  >he  was  "hollering" 
for  help  was  admisoibTe  as  part  ot  the  res 
gestae.— Peoplu  t.  Fiytm,  <Mich.)  55  N,  W. 
834. 

S.  And  for  the  same  reason,  her  testimony 
as  to  whicU  way  the  buggy  went  after  she  got 
out  wan  admissible— Peo^e  v.  Flynn,  (Mich.) 
55  N.  W.  834. 

U.  There  waa  no  error  in  allowing  E.  to 
testify  that  after  jumping  from  the  buggy  she 
was  at  police  head<|barters  a  while,  where 
nothing  was  said  as  to  what  happened  there.— 
People  T.  Flynn,  (Mich.)  55  N.  \V.  834. 

10.  It  was  proper  to  ask  the  prosecuting 
witness  whether  sne  bdlered  they  wtended  to 
kill  h«.— People  t.  Flyun,  (Mich.)  55  M.  W. 
834. 

11.  It  was  also  proper  to  ask  her  whether 
the  intercourse  caused  her  pain. — People  T. 
Flynn,  (Mich.)  55  N.  \V.  834. 

Vi-  The  question  whether  she  had  ex- 
perienced her  monthly  period  was  proper  in 
connection  with  her  statement  that  she  found 
blood  on  her  drawers  after  the  intercourse. — 
People  T.  Flynn,  (Mich.)  55  N.  W.  834. 

18.  It  was  also  proper  to  ask  her  why  she 
did  not  struggle  against  defendant. — People 
T.  Flyon.  (Mich.)  55  X.  W.  834. 

U.  The  statements  of  the  |iro8eenting  wit- 
ness as  to  her  cousent  to  the  intercourse,  and 
as  to  the  force  used,  made  at  the  jail.  In  the 
presence  of  defendant,  wns  admissible. — People 
T.  Flynn,  (Mich.)  55  N.  W.  834. 

SufUolency  of  evidence — Assault  with 
Intent. 

16.  Prosecutrix  testified  that  she  was  walk* 
ing  along  a  railroad  track  with  defendant  to 
her  home:  that,  when  about  halfway,  at  bis 
Bolidtation  they  cut  across  the  fields;  that  he 
then  made  improper  propofials  to  her;  that  she 
walked  away:  that  on  his  calling  to  her  to 
come  back,  that  he  had  something  to  say  to 
her,  she  finally  came;  that  he  renewed  his 

Kiposals,  which  she  rejected,  and  finally,  in  a 
ntering  way.  gave  him  to  tinderstaud  that  he 
was  not  strong  enough:  that  he  then  seized  her, 
and  had  improper  relations  with  her  against 
her  wishes,  she  at  the  time  eodeaTorlng  to  free 
herself.   It  appeared  that  he  had  made  such 

Eroposals  to  her  before.  She  did  not  make 
nown  the  occurrence  until  her  delicate  condi- 
tion made  it  necessary.  BfM,  that  the  evidence 
would  not  support  a  conviction  of  aasault  with 
Intent  to  commit  rape.  —  Stat*  t.  Chapman, 
aowa.)  65  N.  W.  489. 

 Corroboration  of  prosecutrix. 

16.  Testimony  that  defendant  and  prosecu- 
trix were  seen  walking  together  along  a  rail- 
road track  is  not  sumdrat  corroboration  in 
prosecntiou  for  assault  to  commit  rapob— State 
T.  Cha^toaD,  ffowa,)  55  N.  W.  480. 

Batlfloatton, 

Of  Mts  of  office  see  "Corporationa,"  & 

Beal-Estate  Agents. 

Sm  -Vvton  and  Broker^** 

BECEIVEBS. 

Appointment. 

1.  A  receiver  should  not  be  appointed  on 
Moonut  of  unpaid  tauB.  when  a  teTanfODsr* 


occupying  Jolatiy  wfth  a  Hfe  tenant,  mottfagcs 
the  rerersion.  an«elng  with  the  mortKagee  to 
p&r  the  tax€a.->renka  t.  Hcnlon,  (liOcfa.)  OS  N. 
W.  372.  ft 

S.  The  rule  of  the  dietrlct  eonrt  r^Hre  ts 
hearing  ordov  to  show  cause  on  affidavits, 
only,  has  no  application  on  a  petition  for  tbe 
Appointment  of  a  receiver,  under  die  InwriveDcy 
taws;  and  the  court,  on  hearing  Bach  a  pe- 
tition, should  proceed  on  the  merita,  rec«ivtn( 
such  evidence  as  may  be  pertinent,  without 

Xrd  to  the  manaer  In  which  the  alleeed  ia- 
mt  has  been  bronebt  Into  conrL— noaty 
V.  Hallowell.  (Minn.)  56  N.  W.  823. 

Powers — Foreign  receiver. 

8.  A  recriver  appointed  by  a  cotirt  of  rec- 
ord of  another  state  to  take  charge  of  the  bn^ 
ness  of  a  partnership  there,  and  to  wind  op  its 
affairs,  may  take  charge  of  the  property  of  the 
I  firm  in  this  state;  but  in  such  case  there  ia  a 
i  mere  substitution  of  parties,  and  the  receiver 
has  no  greater  rights  in  the  property  than  the 
^itlea^^^l^MelTas.— Ogden  v.  Wanan.  <Kcb.) 

Aotiooa  Kgainst— iMve  of  court. 

4.  Trover  may  be  brooi^t  against  a  re- 
cdvw,  aa  audi,  without  leave  of  court. — ^Eea- 
ney  v.  Ranney,  (Mich.)  55  M.  W.  962. 

BBCBiviNa-  STOzmr  goods. 

Zndlotment. 

1.  An  Indictment  fbr  reoelving  stolen  goods 

alleged  that  defendant,  at  a  specified  time  and 
place,  "22  pairs  of  striped  pants,  not  all  of 
same  color,  but  all  striped,  each  pair  of  the 
value  of  $5.  and  all  of  the  value  of  SllO.  of 
the  goods  and  chattels  and  property  of  tnatninf 
the  owner,]  then  and  there  b«ng  latdy  fehmi- 
ously  stolen,  did  receive,  buy,  and  conceal,  with 
the  intent  to  defraud  the  said  [owner]  thereof, 
and  he,  the  said  [defendant,]  then  and  tlwfe 
well  knowing  said  goods  and  chattda  and 
property  to  nave  been  felonionsly  stoics  as 
aforesaid,  contrary,"  etc.  HM,  that  the  in- 
dictment la  nntber  ambigaons  nor  unoertnia.— 
State  V.  Smith,  (lowaj  »  N.  W.  16. 
Sufficiency  of  evidence. 

2.  Under  an  indictment  for  reeeiTing  (oods, 
knowing  them  to  have  been  stolen,  it  Is  not 
necessary  to  show  a  guilty  intent,  farther  than 
the  fact  that  d^oidant  knew  the  jmoda  wen 
stolen.-«tat«  v.  Smith,  aowaj  05  H.  W.  16L 

Beception. 
Of  vfUflBoib  see  "Grimlaal  Lavr  'WaK"  ^ 

Reconvention. 

See  "Set-Off  and  Counterclaim.** 
Recording. 

Assignment,  see  "Assignment."  3, 
Chattel  mwtgage,  see  *%hattd  Uortsam"  U- 
16. 

Reoordfl. 

Bstcqipel  by,  see  "Estoppel,"  0,  T« 
On  appeal,  see  "AppeaC^  20-^ 

Redemption. 

From  execution  sale,  aee  "Ezecntloii,'*  T'-il 

 foreclosure  sale,  see  "Mortngee*"  lA-lS. 

 tax  Bale,  see  "T^uuition,"  IS. 

Reformation* 
Of  eoDtraeta^  aee  ^^vity." 

Beheaztng; 

See  "Appeal,''  4a 
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BELEASB  AND  DISOHAItaE. 

See,  also.  "Merger;"  "Payment" 

Of  gnarantors,  see  "Guaranty,"  3,  4. 

Of  indoraer.  see  "Kegutiable  Initxumenta,**  4. 

Of  lieu,  aee  "Mecbanlca'  Uens."  21.  22. 

Of  mortgage,  see  "Chattel  Morteagefl,"  19. 

Of  surety,  tee  "Principal  and  Surety."  4,  S. 

Effect. 

A  bill  alleged  that  defeDdantTs  ancefitor. 
P.,  had  taken  In  nia  own  name,  aa  security  for 
a  loan,  certain  property  bought  by  complainant, 
and  that  a  land  contract  was  executed  by 
which  F.  agreed  to  sell  the  property  to  plaintiff 
on  iNiyment  of  the  snm  loaned.  Sad,  that  aiich 
arrangement.  If  made,  was  merged  In  a  lease 
of  the  property  made  by  F.  to  complainant, 
and  In  a  release  by  wbicn  the  latter,  id  terms, 
released  F.  "from  all  the  comlitions  and  cove- 
nants on  his  part  to  be  performed,  contained" 
in  said  contract,  and  the  intention  of  which 
release  was  stated  to  be  cancel  and  annnl 
the  said  contrart  wholly.'*— Loth  t.  Frlederick, 
<Mich.)  65  N.  W.  809. 

BEUQIOTJS  SOdETIBS. 

Power  of  mnlor'ty  or  membe». 

1.  Where  the  coudltlona  nnd^  whidi  a  re- 
ligions society  is  formed  and  ita  property  ac- 
quired require  a  particular  doctrine  and  dis- 
airfine,  a  minority  of  the  members  may  insist 
upon  carrying  out  the  purpoues  for  which  the 
society  was  organized,  and  a  majority  will  not 
be  permitted  to  divert  the  common  property 
to  other  uses,  or  to  use  it  for  the  support  and 
maintenance  of  doctrines  or  discipline  at  va- 
riance with  its  original  constitution. — Schradi 
r.  Domfeld.  (Minn.)  55  N.  W.  40. 

V.  Changes  in  the  form  of  worship  of  a  re- 
ligioua  society,  or  In  the  administration  of  the 
ordinances,  not  atFecMog  the  aubstance  of  doc- 
trine or  discipline,  may  be  made  by  a  majority 
of  the  members  entitled  to  vote,  in  the  absence 
of  any  other  lawfully  established  rule.— Schradi 
T.  Domfeld.  (Minn.)  55  N.  W.  40. 

8.  The  constitution  of  a  religions  society 
required  adherence  to  the  creed  of  the  Evangel- 
ical Lutheran  Church  and  the  Angnburg  Con- 
fession, and  that  the  church  shonld  be  connect- 
ed  with  an  orthodox  synod,  and  recognized  the 
synod  of  Buffalo,  with  which  it  became  con- 
nected, to  be  an  orthodox  synod.  Held,  that  a 
determination  by  a  majority  of  the  congrega- 
tion to  change  its  synodical  connection  to  an- 
other orthodox  synod,  and  the  confession  of 
private  members,  in  anticipation  of  the  com- 
munion, was  not  in  violation  of  the  constitution 
of  the  society,  or  contrary  to  Lutheran  stand- 
ards or  established  naages.— Schradi  v.  Dom- 
feld, (Minn.)  56  N.  W.  49. 

Bights  in  property  on  division  of  so- 
ciety. 

4.  Where  the  property  of  a  religions  socie- 
ty h  lavfullj  applied  to  the  common  purpose 
to  which  it  ma.  devoted,  and  none  of  the  mem- 
bers are  prevented  from  participation  In  Its  use 
and  enjoyment  for  such  purpose,  the  court  will 
not,  at  the  instance  of  a  seceding  faction  of  the 
coDgr^tloa,  order  m  partition  and  division  of 
the^ro^rty.—S^radl  T.  Dwnfeld,  (UlrnL)  65 

Bemalnder. 
8ss  "vnuM,"  6-a 

BemovaL 

Be  "Municipal  OorporstloM^'* 


Of  dtjr 
6-7. 


BEUOVAIi  OF  0AX7SB& 

Separable  controTersy. 

Action  was  broniiAt  bj  a  nnmbar  ef 
tupsyMS  agalBst  tba  trauiurer.  uditor,  and 


sopMrrlaora  of  a  county  to  restrain  paj^en:  of 
certain  bonds,  said  to  nave  lieen  nnfawfully  Is- 
sued. Hdd,  that  there  was  no  separable  contro- 
versy with  relation  to  the  county  oGi<^l8  and 
bondholders,  such  as  would  anthoriie  removal 
to  the  federal  court  on  the  ground  of  non- 
residence  of  one  of  the  bondholders.  Anderson 
V.  Bowers,  40  F.  708,  followed.— Anderson  t. 
Orient  Fire  Ina.  Co.,  (Iowa,)  55  N.  W.  S4& 

Bent. 

Bee  "Landlord  and  Tenant." 

Repeal. 

Of  atatute,  see  "Statutes,"  14r-l& 

BBPLBVIN. 
Of  property  seixed  for  taxes,  see  "Taxation," 

a.  7. 

Wlien  action  lies. 

1.  Replevin  In  the  detinet  will  He  against 
an  assignee  for  the  benefit  of  creditors,  who 
has  invoiced  and  sold,  aa  assets  of  his  assignw, 
lumber  ordered  before  the  assignment,  but  r^ 
fused  on  delivery,  aa  not  of  the  quality  ordered, 
where  the  assignee  waa  notified  as  to  Its  trm 
ownership,  and  warned  not  to  inv<rfca  it.— 
Starke  v.  Paine.  (\Yia.)  55  N.  W.  1U5. 

2.  Plaintiff  m'irtgaged  his  stock  in  trade, 
credits,  and  accounts  to  secure  certain  credit- 
ors, and,  after  the  latter  had  been  In  posses- 
sion for  some  time,  making  salea  and  collect- 
ing accounts,  he  In^ufdit  replevin  for  some  of 
the  property  mortgaged,  on  tne  ground  that  the 
mortgagees  had  collected  suffiricnt  to  pay  tlieir 
claims  and  expenses,  which  they  denied.  Heid 
that,  as  plaintiff  had  no  legal  title,  replevio 
would  not  lie.  and  be  must  proceed  by  a  bill 
to  redeem  and  for  an  accouDtlng.— UolCzhausen 
V.  Parkhill,  (Wis.)  55  N.  W.  IttU. 

 Demand. 

8.  Where  a  defendant  lavrfully  In  the  pos- 

session  of  propeity  denies  the  title  and  right 
of  posaeRBion  of  the  owners,  no  demand  is  nec* 
essary.  in  order  to  maintain  replevin.— Ogden 
V.  Warn-ti,  (Neb.)  55  N.  W.  221. 

4.  Where  defendanta,  In  replevin,  obtained 
possesHion  of  the  goods  fraud,  no  demand 
by  plaintiff  is  necessary.  —  Ueeder  v.  Moore, 
(Midi.)  55  N.  W.  43(i. 

ft.  Where.  In  replevin,  the  evidence  is  con- 
flictiug  as  to  whether  or  not  the  possession 
I  oiF  one  ot  defendants  Is  collusive,  it  cannot  be 
I  said  as  a  matter  of  law  that  there  must  be 
.  proof  of  demand  by  plaintiff.— Baeda  t.  Mowa, 
(Mich.)  65  N.  W.  436. 

mending. 

0.  In  replevin  tn  recover  mortgaged  chat- 
tels, a  petition  is  not  objectionable  because  it 
fails  to  allege  that  a  note  which  the  mortgage 
was  given  to  secure  was  due.  when  it  statea 
the  date  the  note  matured,  which  was  prior  ta 
bringing  the  suit— Kodgers  r.  Graham,  (Neb.) 
55  N.  W.  243. 

 Variance  between  declaration  and 

writ. 

7.  It  la  too  late  aft»  plea  to  take  advan- 
tage of  a  variance  between  the  description  In 
the  writ  and  In  the  declaration  of  property  re- 
lied.—Reeder  r.  Moore,  <MIch.)  55  N.  W. 

Verdict  and  findings. 

8.  In  claim  and  dellverr.  where  each  party 
claims  the  right  of  poaseaslon  by  virtue  of  ab- 
aolute  ownership,  a  verdict  that  plaintiff  Is 
entitled  to  the  possession  of  the  property,  and 
which  fixes  its  value,  will  snmKirt  a  jndcmfiit 
for  plaintiff  for  possession  of  the  property,  or 
Its  value  as  fonna  by  the  jury,  and  Is  nut 

S«n  to  the  objection  that  it  does  not  pssa  on 
e  question  of  ownership.  —  BranatetUtr  v* 
Morgan,  (N.  D.)  65  N.  W.  708. 
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Bight  to  ooBts. 

9;  When  defendant  in  replerln  contests  tiie 
CHe  in  the  trial  conrt  on  an  affirmaUve  claim 
of  ownwBhip  and  right  of  poBsessloQ  of  the 
propert7  in  himself,  no  proof  of  demand  and 
refusal  U  necessajy  to  entitle  plaiatiS  to  re- 
coTor  coabi,  if  the  rerdict  be  ui  his  favor.— 
Kodgera  t.  Oraham,  CNeb.)  66  N.  W.  24a 

Besdsslon. 

Of  contract,  aee  "Contracts,"  21,  22. 

 in  equity,  see  "Equitr.  7-1*. 

Of  sale^  see  "Vendor  and  Pnrchaaer,"  5-7. 

Besidence. 

Aa  detwrninlog  venue,  aee  "^enne  In  Civil 
Oases,"  1,  2. 

Resignation. 
Of  aOiiee,  aee  **Offlce  and  OfiBcer,"  X 

Bes  Judicata. 

See  "Judgment,"  7-18. 

BfFect  of  diadiarm  of  assignor,  aee  '^Aarifnment 

for  Benefit  of  C^^tora,*^  7. 
On  new  trial  after  reversal,  sae  *'AjppeaI,"  90- 

03. 

Review  on  second  appeal,  see  "Appeal,"  48. 

Besolutious. 

Of  dty  conucU,  sae  "Municipal  QotsoaSoaa," 
2.  S. 

Bestitution. 

Of  premises,  see  *Vardble  Entry  and  Detain- 
ee," 4 

Besolting  TroatB. 

See  'rrtnata,"  1,  Z 

Retrospective  Laws. 

Bee  "Oonstltnticmal  Law,"  S. 

Return* 

Of  offlow,  see  "Writa  and  Notlee  of  Salts,**  0. 

Boveuooh 


See  "Taxation.* 


See  "BJstatea." 


Reversion. 


Review. 


'Criminal 


On  appeal,  aee  "Awwal,"  41-84; 
Law.'' 

On  certiorari,  see  "Certiorari,"  2. 

Riparian  Bights. 

R^t  to  aocretion,  see  "Adverse  Powiftawton,* 

Bisk,  Assumption  at 

8w  "Maater  and  Servant,"  16. 

Boads. 

See  "HighwaTa." 

Boyalty. 

Mining  leasee,  aee  "Mines  and  Mining"  8-6. 


SAUL 

See,  alKS  *^endor  and  Pnrchsaer." 

Evidence  of  cnstom  to  explain,  see  •"Custom 

and  Uaafre,"  2. 
Measure  of  damages  for  breach  ct  eontract*  aee 

"Damages,"  2—15, 
Mortgage   or  conditional   sale,   see  **<Xiattel 

Mortgages,"  1. 
Of  foreclosure,  see  "Mortgages,"  11-18. 
Of  logs,  see  "Logs  and  Logging,"  1. 
Of  patent  right,  see  "Patents  for  Inventiona." 
Proposition  inade  to  agent,  acceptance  by  prin- 

dpal,  see  "Contracts,"  1,  2. 

The  contract. 

I.  A  contract  of  sale  Is  valid  though  no 
time  of  payment  is  agreed  on,  the  law  implying 
payment  on  delivery. — Lamont  v.  La  Fevre. 
(Mich.)  S5  N.  W.  687. 

S.  Where  defendants  contracted  to  sell 
"steel  bow  sockets  for  the  year  1888"  on  stipu- 
lated terms,  it  was  a  question  for  the  jury 
whetlter  defendants  were  bound  to  fill  or^rs 
for  sockets  to  be  sent  direct  to  parchaaam 
from  the  ori^nal  buyers,  such  pnnmasera  and 
the  original  buyers  living  In  different  titles 
and  states.— Shadbolt  &  Boyd  Inm  Go.  T.  Top- 
lUf,  (Wis.)  55  N.  W.  854. 

 When  title  passea. 

8.  in  an  action  of  trover  and  converaitm 
there  was  evidence  that  ^nlntlffs  sold  the 
chattels  li  issae  to  C;  that  he  orally  agreed 
to  retrunsTer  them  to  plaintiffs;  and  that  tb^ 
agroed  to  take  them  in  payment  of  their  ac- 
count a^inst  him.  There  was  no  evidence 
of  a  delivery  or  a  payment  for  them,  or  that 
anyUung  wis  said  indicating  that  the  parties 
nndefstood  it  to  be  a  completed  retranafer  of 
the  property-.  Held,  that  the  evidence  failed 
to  show  a  rv^ale  from  C.  to  plaintiffs  In  prae- 
aena— llart  v.  Keasler,  (Minn.)  55  N.  W.  742. 

4.  Plaintiff,  after  receiving  a  telegram  from 
defendant  In  answer  to  his  dispatch  asking  the 
price  of  a  horse,  wired  that  he  would  take  it 
if  perfectly  sound,  in  reply  to  which  defendant 
wrote  him  that  tbe  horse  was  sound,  and  if 
be  took  him  it  must  be  closed  and  the  horse' 
taken  away  without  delay.  Plaintiff  then 
wrote  a  third  person  to  call  on  defendant,  p:^ 
him  the  money,  and  procure  the  horse,  which 
he  did  some  time  thereafter.  Hrldf  that  the 
contract  was  not  completed  till  the  horse  was 
delivered  to  such  person. — Deyo  v.  Vauffho. 
(Mich.)  S-T  N.  "W.  Ml. 

5.  Where  the  purchaser  of  a  threshing  ma- 
chine at  the  time  of  the  delivery  of  the  machine 
gives  the  seller  his  note  for  the  purchase  price, 
and  mortKiiRes  on  the  machine  and  other  prop- 
erty to  secure  the  note,  containing  covenants  to 
pay  the  deficiency,  should  there  be  one.  oD 
their  foreclosure,  such  sale  is  an  absolute  one. 
with  a  mortgage  back,  even  though  the  note 
provided  that  the  title  was  to  remain  in  the 
seller  until  payment  was  made. — C.  AnltmnD 
&  Co.  V.  Silha,  (Wis.)  55  N.  W.  711. 

 Delivery  and  aoceptonce. 

6.  Where,  in  an  action  for  the  price  of  a 
wheel,  the  issue  ia  whether  or  not  defendant 
accepted  the  wheel  after  taking  it  on  trial,  evi- 
dence is  competent,  as  showing  an  acceptance, 
that  defendant  gave  plaintiff  a  note  for  the 
pri'-e,  a  ii<l  several  times  reccrt'ed  such  note, 
even  though,  on  giving  the  first  note,  defend- 
ant reserved  the  question  of  acc^tance  for 
further  consideration.  —  Valley  Iron-Works 
Manufg  Co.  r.  Grand  Rapids  Flonring-Mill 
Co.,  (Wis.)  55  N.  W.  (i93. 

T.  Where,  In  an  action  for  the  price  of  a 
wheel,  the  issue  is  whether  or  not  defendant 
accepted  the  wheel,  it  ia  competent  to  show, 
by  a  witness  to  whom  defendant  had  sold  the 
wheel,  the  manner  in  which  it  operated  after 
his  purchase  of  It.  It  ameariDg  that  all  mate- 
rial fionditions  remained  substantiallv  as  they 
did  at  the  time  of  purchaae^Vul«r  Irom- 
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Woiica  Mnnnrg  Co.  t.  Grand  Raidds  Flonring- 

MUl  Co.,  (Wis.)  65  N  W.  603. 

 Delivery  as  to  third  persona. 

8.  Code,  i  1923,  providing  that  no  sale  or 
mortfntgtt  of  pa«onal  proper^,  "where  the  veo- 
dor  retains  aetnal  poaaeadon  thereof,"  is  Talid, 
aeainst  extstinK  creditora  or  anbsequent  par- 
chasers  without  notice,  nnleaa  cooveyance  there- 
of is  recorded  in  the  county  where  the  holdpr 
of  the  property  resides,  doee  not  apply  to  an  as- 
denment  of  notes  held  by  another  as  agent  of 
the  assignor. —Dorsey  T.  Banka,  ilowa,)  65  N. 
W.  674. 

Warranty. 

li.  A  contract  for  the  sale  ot  a  barrestins 
machine  recited  that  It  waa  "warranted  to  be 

wrll  made,  of  eood  material,  and  durable  with 
propm  care.  If,  npon  one  day's  trial,  the  ma- 
diiue  should  not  work  well,  the  purchaser  shall 
iriTe  Immediate  notice  to"  the  company,  etc. 
BiHtl,  that  the  warranty  was  not  all  embraced 
Id  the  proTistoa  that  it  was  "well  made,  of 
Bood  material,  and  durable  with  proper  care.'* 
but  the  contract  warranted  the  machine  to 
"work  welt."  —  MeCormick  Harreating  Mach. 
Co.  T.  Brower,  OowaJ  65  N.  W.  537. 

)0.  >Vhere  one  contracta  to  anpply  a  com- 
modity in  which  he  deals,  to  be  applied  to  a 
particular  purpose,  of  which  he  Is  aware,  the 
buyer  neeeesanly  trusts  to  his  judjrmwit,  and 
there  ts  an  implied  warranty  that  the  commodi- 
ty shall  be  reasonably  fit  for  the  purpose  to 
which  It  fai  to  be  amtlied.— Omaha  Coal,  Coke 
&  Urn©  Co.  T.  Fay,  (Neb.)  6S  N.  W.  211. 

n.  Where  plaintiff  purchases  a  bull  of  de- 
fendants for  breeding  purposes,  to  the  knowl- 
eii^c  of  defendants,  payiug  full  price  thorofor, 
and  there  was  no  misrepreaentatfon  or  fraud, 
and  no  express  warranty,  and  the  bull  proves 
impotent,  no  warranty  can  be  Implied.— Mc- 
Quaid  T.  Koss.  (Wifl.)  55  N.  W.  705. 

Vi.  In  the  sale  of  a  special  kind  of  a  known 
freneral  material  for  a  particular  purpose,  the 
clreunistancea  implying;  a  warranty  that  the 
material  is  reasonably  fit  for  the  purpose  in- 
tended, if  the  special  material  sold  requires  a 
different  manner  of  treatment  In  applying  it 
to  the  purpose  intended  than  that  required  la 
the  use  of  the  same  general  material  of  other 
kinds,  and  this  different  requirement  is  known 
to  the  seller  and  not  to  the  buyer,  the  warranty 
Is  broken  If  the  buyer  treats  the  material 
as  similar  material  is  customarily  treated, 
and  if,  so  used,  it  does  not  prove  reasonably 
fit  for  the  pumose. — Omaha  Coal,  Coke  &  Lime 
Co.  T.  Fay.  (Neb.)  55  N.  W.  211. 

 Breach  and  notice. 

18.  Where  an  agent,  aftw  receiving  notice 
that  a  machine  solcTby  him  will  not  work  well, 

eroposea  to  tel^raph  for  an  expert,  and  have 
im  at  the  pnri^ser's  house  the  next  mom- 
iiig,  to  put  the  machine  in  order,  and  the  latter 
will  not  permit  him  to  do  so,  the  purclmser 
falls  to  comply  with  a  provision  of  the  contract 
to  allow  the  sellers  time  to  put  the  machine  In 
rniair.  and  cannot  rescind  the  sale.— MeCor- 
mick Harvesting  Mach.  Co.  t.  Brower,  (Iowa,) 
55  N.  W.  637. 

14.  Where  the  warranty  of  a  machine  pro- 
vides that  "if,  upon  one  day's  trial,"  it  does 
not  work  well,  '  the  purchaser  shall  give  im- 
mediate notice  to"  the  sellers  or  their  agent, 
a  notice  that  it  did  not  work  well,  given  by  the 
purchaser  to  the  agent  after  alwut  one-half 
day's  trial,  is  premature,  and  not  a  compliance 
with  the  contract.  —  MeCormick  Harvesting 
Mach.  Co.  V.  Brower,  (Iowa,)  55  N.  W.  537. 

15.  Where  the  warranty  of  a  machine  pro- 
rldes  that  "If,  upoa  one  day's  trial,"  it  does 
not  work  well,  ''the  purchaser  shall  give  im- 
mediate notice  to"  the  sellers  or  their  agent, 
and  such  notice  is  given  to  the  a^nt  two  days 
after  the  expiration  of  the  one  day's  trial,  and 
the  latter  requests  him  not  to  return  it,  and 
aays  he  will  see  the  company,  and  thinks  it 
wUI  taka  It  away.  It  ia  for  the  jaqr  to  deter> 


mine  whether  there  Is  a  comfdianee  with  tiie- 
provisioa  of  the  contract  requiring  such  notloe- 
to  be  given  "immediately."— Mcdormick.  Har- 
vesting Mach.  Oo.  T.  Brower,  (Iowa,)  5S  N. 

W.  5^. 

IB.  WHiere  a  warranty  on  a  sale  of  a  har- 
vester provided  that  the  bnyer  ^ve  written 
notice  of  defects,  not  only  to  the  agent  from 
whom  the  machine  was  received,  but  also  to- 
the  company  at  its  headquarters,  he  cannot 
recover  the  purchase  price  on  breach  of  war- 
ranty when  ne  returned  the  machine  without 
having  given  notice  at  headqaartera  of  the  de^ 
fects.— 1^'ahey  v.  Esterley  Harvesting  Uacfa. 
Co.,  (N.  D.)  65  N.  W.  58b. 

——  Beturn  of  property  on  breach. 

17.  Where  the  purchaser  of  a  binder  waa- 
induced  to  keep  the  machine  by  repeated  prom- 
ises  and  attempts  to  fix  the  same,  made  by 
the  agent  who  sold  tt,  a  i^tum  of  the  binder- 
immediately  after  discovering  that  it  would- 
not  work  as  warranted,  after  the  last  attempt 
to  fix  It,  is  in  time  to  entitle  porchasor  to  claim 
that  he  has  rescinded  the  contract  for  breach' 
of  warranty  promptly,  within  the  ^vistona 
of  Comp.  Laws,  f  S^l.  —  Oanharo  t.  Piano- 
Manuff  Co.,  (N!  D.)  65  N.  W.  .583. 

 Pleading  waiver  of  return. 

18.  In  an  action  for  the  price  of  a  harvest- 
ing machine,  the  answer  alleged  a  breach  of 
the  contract  of  warranty;  that  defendant  gave 
notice  to  plaintiffs'  ageiit,  and  offered  to  return 
the  machine,  but  the  latter  requested  him  to- 
retain  it  where  it  was,  and  be  would  have  It 
boxed  and  shipped  to  plaintiffs;  and  that  the 
agent  then  agreed  to  receive  the  machine  on 
defendant's  premises.  Held  that,  though  ^e- 
waiver  was  not  clearly  pleaded,  the  facts  stated 
were  sufficient  to  Justify  the  admission  of 
evidence  of  waiver.  —  MeCormick  Harvesting 
Mach.  Co.  V.  Brower,  (Iowa,)  66  N.  W.  637, 

 Evidence  of  breach. 

19.  Where,  in  an  action  for  the  price  of  a 
harvesting  machine,  defendant  alleges  a  breach 
of  warranty  in  that  the  machine  does  not  "work 
well,"  it  is  error  to  permit  defendant  to  ask  a 
witness  how  the  draught  of  such  machine  com- 
pared with  thedraugbtof othersimilarmachines. 
and,  if  it  was  greater,  how  much  greater,  ana 
to  permit  the  witness  to  answer  that  he  "coold 
not  say  just  how  much  greater,  but  it  was  very 
hard;  it  would  just  kill  a  team,"— since  such 
evidence  does  not  aid  in  determining  the  Issue- 
Rs  to  whether  or  not  the  machine  "worked 
well."  —  MeCormick  Harvesting  Mach  Co.  t. 
Brower,  aowa.)  55  N.  W.  537. 

 Burden  of  proof. 

30.  A  contract  for  the  sale  of  a  harvesting 
machine  recited  that  it  was  "warranted  to  be- 
well  made,  of  good  material,  and  durable  with 
proper  care.  If,  upon  one  day's  trial,  the  ma- 
chine should  not  work  well,  the  purchaser  shall 

five  immediate  noUce  to  the  company,  etc. 
n  an  action  by  the  sellers  for  die  price  of  such 
machine,  defendant  alleged  a  breach  of  the  con- 
tract of  warranty  in  that  the  machine  did  not 
work  well.  Bdd,  that  it  was  not  incumbent  on 
defendant  to  prove  wherein  the  machine  waa 
not  well  made. — MeCormick  Harvesting  Madi. 
Co.  V.  Brower,  (Iowa,)  55  N.  W.  637. 

 Damaj^es  for  breach. 

21.  Defendant  sold  plaintiffs  lime  for  olas- 
tering  a  building,  under  an  implied  warranty 
that  the  lime  was  fit  for  the  purpose  intended, 
but  the  work  proved  defective,  on  account  of 
quality  of  the  litue.  Plaintiffs  papered  the  side 
walls,  repla8t««d  the  ceilings  witn  another  ma- 
terial, and  sued  the  defendant  for  the  cost  of 
auch  papering  and  rnilastering.  Beld.  that  they 
could  not  recover  unless  It  was  shown  that  the 
defect  in  the  lime  could  not.  by  a  person  ac- 
customed to  use  such  materials,  nave  been 
discovered  before  It  was  used,  and  also  that 
the  mode  of  remedying  the  defect  was  reasoa- 
abla  and  did  not  «xeeed  in  cost  that  ot  ra^aft- 
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tuiuK  with  the  ssme  kind  of  materUU  of  good 
gaalftr.— Omaha  Coal,  Coke  &  I^e  Co.  t. 
Fay,  (Neb.)  55  N.  W.  211. 

Action  for  price — Instructions. 

28.  Iq  an  action  for  the  price  of  goods,  the 
iune  being  whether  thajr  were  sold  on  the  cred- 
it of  defendants  or  of  one  C,  defendants  request- 
ed a  charge  that  the  fact  that  the  goods  were 
charged  on  plaintiffs'  books  to  C.  was  evidence 
that  the  credit  was  giren  to  him,  and  not  to 
defendants.  Held,  that  it  was  not  error  to  modi- 
fy the  request  hj  instructing  the  Jury  that 
tnis  fact  was  a  circumstance  in  the  case,  which 
should  be  considered  by  them  in  determining 
to  whtHD  tbft  credit  was  given. — CuWer  Scott 
&  Woteton  Lnmbw  Co.,  XMlnn.)  55  N.  W.  S52. 

Buyer's  rights  and  remedies— On  re- 
scission. 

28.  Where  a  purchaser  of  property  glTea  his 
note  therefor,  and  afterwards  resdnds  the  sale 
on  the  ground  of  breach  of  warranty,  he  may 
reeoTer  tha  amount  of  the  note  and  interest, 
without  first  paying  the  same,  wheu  the  note 
was  negotiated  before  maturity  to  an  inno- 
cent purchaser  for  value;  but  the  judgment 
should  provide  that  on  the  return  of  the  note 
to  plalDtlff,  and  bfa  release  from  all  llabilltr 
thereon  growing  out  of  any  Judgment  which 
might  have  been  recovered  uereon,  and  on 
payment  of  costs  within  a  specified  time,  the 
Judgment  be  satisfied.— Fahey  Esterl^  Har- 
vesting Uach.  Co..  (N.  D.)  sS  N.  W.  680:  Gu- 
ham  T.  Flano  Hanafg  Ca,  Id.  583L 

Bona  flde  puroliasers. 

Id  replevin  It  appeared  that  S.  pur- 
chased the  goods  in  question  of  plaiatifFe  by 
samples  on  credit,  withholding  the  fact  that  he 
was  insolvent;  that,  before  the  goods  were  ex- 
amined with  reference  to  acceptance,  they  were 
traosferred  to  R..  a  creditor,  with  S.'8  entire 
stock  to  be  credited  on  account,  S.,  at  the  time, 
stating  to  R.  that  plaintiffs'  goods  onght  to  be 
sent  back;  that  R.  immediately  transferred  the 
stock  to  defendant;  that  defendant  paid  notfaing 
on  account  of  the  transfer  to  him  until  after 
the  replevin  was  brought.  H^d  that,  as  against 
plaintiffs,  defendant  was  not  a  bona  fide  pnr- 
ehaner.— Schloss  T.  Feltus,  <Mich.)  65  N.  W. 
1010. 

 Purchaser  from  bailee. 

26.  The  custody  of  personal  property  br  a 
bailee  is  consistent  with  the  title  of  the  owner, 
and,  is  the  absence  of  conduct  on  the  part  of 
the  owner  operating  to  mislead  a  pnrcbsAW, 
the  latter  can  acquire  so  title  through  a  fraud- 
nlent  sale  br  the  bailee.— Hodderlj  t.  Backas, 
(Minn.)  65  N.  W.  lift 

SOHOOZd  AHm  SCHOOL  BIB- 
TSICTS. 

School  lands,  see  "Public  Lands,"  8,  9. 

Incorporation — Fresumptioa. 

1.  Gen.  St  1878,  c.  3C,  {  1»  providing  that 
"every  school  district  shall  bo  presumed  to 
have  Deen  legally  organized  when  it  shall  have 
exercised  the  franchises  and  privileges  of  a 
district  for  the  term  of  one  Tear,"  establishes 
a  conclusive  presumption  of  law  in  the  nature 
of  a  statute  of  limitation,  and  does  not  merely 
^ft  the  burden  of  proof  ti>  the  party  impeach- 
ing the  incorporation. — State  v.  8<^ool  Dlst. 
Ko.  152.  (Minn.)  55  N.  W.  1122. 

9>  The  term  "organised"  relates  to  the  es- 
tablishment or  formation  of  the  district,  and 
not  merely  to  the  action  of  the  voters  in  elect- 
ing school  olBcers. — State  v.  School  Dist  No. 
162.  (Mmn.)  65  N.  W.  1122. 

School  township — Liability  for  debts  of 
districts. 

8.  ▲  school  townditp  organised  nnder  Laws 
tBSa,  «b       beeonuB,  fmniediately  upon  such 


organization,  liable  for  the  debts  of  a  district* 
and  the  schoolhouse  and  furniture  become  the 
property  of  the  township.  And  this  liabititr 
18  complete,  and  does  not  d^>end  upon  the  set- 
tlement of  equities  between  several  districts 
included  in  the  new  school  township,  under 
I«wB  1883,  c.  44.  H  130-18&-Coler  v.  Dwight 
School  Tp.  of  RicUand  Coontr,  (N.  D.)  65  N. 
W.  587. 

Officers^ — Power  to  issae  bonds. 

4.  Laws  Dak.  T.  1883,  c  45,  {  1,  provides 
that  school  township  bonds  shall  be  signed  by 
the  township  clerk  and  director.  Section  2  (no- 
vides  that  all  moneys  received  from  the  sale  ot 
bonds  Rh&II  be  paid  to  the  treasurer.  ffsM.  that 
the  treasurer  has  no  authority  as  such  to  Issae 
or  sell  bonds.— Prairie  School  Tp.  v.  Hasten. 
(N.  D.)  55  N.  W.  938. 

6.  Laws  Dak.  T.  1883,  e.  44.  f  36.  requires 
tile  treasurer  of  a  sdiool  township  to  nve  & 
bond  for  the  discharge  of  tiie  dntm  of  the  of- 
fice, and  for  the  rendition  of  a  tme  account  of 
money  which  shall  come  into  his  hands  as  treas- 
urer. J?eU,  that  where  bonds  were  iasned  and 
sold  by  the  school  board,  consisting  of  the  treae- 
urer,  clerk,  and  director,  but  the  proceeds  th«e- 
of  were  not  paid  to  the  txeasnrer,  the  an  re  ties 
on  his  bond,  drawn  substantially  in  the  terms 
of  the  statute,  were  not  liable  for  the  loss  of 
the  funds.— Prairie  School  Tjf.  r.  Haaden.  (N. 
D.)  66  N.  W.  93& 

Contracts. 

6.  Where  the  officers  of  a  distriet,  witliont 

authority,  borrow  and  expend  monor  to  com- 
plete a  schoolhouse,  no  liability  attaches  to  the 
district  therefor,  notwithstanding  the  benefit 
received,  since  it  has  not  had  opportunity  to 
reject  it.— Young  t.  Board  of  Education  of 
Independent  School  Dlst.  No.  47,  (Minn.)  66  N. 
W.  1112. 

 Personal  liability  of  director. 

7-  Defendant,  as  a  sub  school  director,  «k* 
tered  into  a  written  contract  with  plaintiff,  em- 
ploying her  as  a  teacher.  She  having  no  cer- 
tificate, the  contract  was  not  approved  \ty  the 
president  of  the  board,  and  she  was  notified  to 
stop  teaching.  Bdd,  that  defendant  was  not 
individually  liable  for  her  services. — Slone  r. 
Berlio.  (Iowa.)  65  N.  W.  341. 

Authority  to  employ  teachers. 

8.  Code,  I  1757,  which  requires  teachers  to 
be  employed  by  the  subdirector  of  the  district 
township,  does  not  apply  to  independent  school 
districts  organised  from  parts  of  district  town- 
ships, and  having  neither  subdiatricta  nor  subdi- 
rectors,  but  such  authority  rests  with  tihie 
board  of  directors,  which  w  the  only  official 
power  in  an  independent  district.  Atheam  v. 
District.  33  Iowa,  106^  plained.— Independent 
Dlst  of  Edea,  No.  2,  v.  Rhodes,  (Iowa,)  55  N. 
W.  524. 

U.  After  a  teacher  has  heea  eiiq»1<9«d  1^ 
the  board  of  directors  of  an  independent  dis- 
trict, and  the  contract  has  been  idgned  by  him- 
self  and  the  secretaiy,  the  preudent  of  the 
board  cannot  refuse  to  approve  and  file  the  con- 
tract becanse  the  teacher  is  not  of  good  moral 
character,  and  not  personally  fit  to  teach,  since 
these  are  matters  for  the  board  to  determine. 
Place  V.  Township,  8  N.  W.  917,  56  Iowa.  57S, 
limited.— Independent  Diet  of  Bdoi,  No.  2.  t. 
Rhodes.  (lowaj  66  N.  W.  624. 

Seat 

Imports  oonsideratlcHi,  see  "Oorenantt,**  S. 

Beoondary  Bvidenoeb 
See  "BvidGBicet"  1-& 


Seoority* 


Bee  "Pledn"  1. 
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SEDUCnZON. 

Criminal  proseontion — Eridenoe. 

I.  On  a  trial  for  seduction  the  iffomcatrix 
was  sutBciently  corroborated  where  there  was 
teetimoor  hj  several  witnesses  that  the  par- 
ties kept  company,  and  acted  as  lovers  usually 
do,  and  that  defendant  had  said  that  th^  were 
to  be  marrlad.— State  t.  Baldoier,  (Iowa.)  66 
N.  W.  97. 

3.  It  was  oTor  to  exdnde  e^enee  that 
the  prosecatrlx  bad  Tlstted  the  vitoeM  with 
another  man,  who  Introdaced  the  prosecntrix 
as  his  wife,  during  the  time  defendant  wa»  go- 

idth  hw.— State  v.  Baldosw.  (Iowa,)  S5  N. 

Sentence. 

am  "GrlmliMd  Law,"  16-17. 

BepBzaUo  Cksnlrovtif^jr* 

Sam  "Banoval  of  Cansea." 

Servant* 

Sae  "Maatar  and  Serrant.*' 

Servloe. 

Of  pap«s,  Me  "Tmctlce  in  drfl  Cases."  9, 
Of  process.  Me  ''Writs  aud  Nodee  of  SuHb,"  2-6. 

SET-OFF  AND  CJOUKTERr 
rrr.ATM-- 

Of  depositor  against  claim  dne  Insi^Tent  bank, 

see  ''Banks  and  Baokins,"  7. 
Of  jadgment,  attorney's  lien,  sea  "Attorney  and 

Cliwit,"  7. 

When  allowable. 

1.  Under  Gen.  St.  e.  66.  |  27,  providing 
that  a  judgm«it  may  be  assigned  without 
prejudice  to  any  set-off  or  other  defense  exiet- 
ing  at  the  time  of  the  assignment  or  before 
notice  thereof,  and  under  chapter  66,  S  S7,  pro- 
viding that,  in  an  action  arising  on  contract,  any 
other  cause  of  action,  arising  also  on  contract, 
and  existing  at  the  commencement  of  the  ac- 
tion, may  be  set  off,  a  Judgment  debtor,  in  an 
action  on  the  judgment  oy  an  assignee  thereof, 
may  Mt  off  notes  made  by  the  asaignor,  the 
original  judgment  creditor,  which  represent  a 
debt  owing  to  the  judgment  debtor  at  the  time 
of  the  assignmMit^War  t,  Colyer,  (Minn.)  66 
N.  W.  744. 

9.  An  action  by  a  rivw  imiwoTement  com- 
pany to  recover  tolls  on  logs  driven  on  the  river 
unproved,  being  in  its  nature  an  action  of  aa- 
■umpsit,  damages  suatained  daring  the  years 
the  servlcefl  were  rendered,  by  the  owner  of  the 
logs,  in  consequence  of  the  company's  failore 
to  perform  its  obligations  nnder  ita  charter, 
and  mnning  booms  entirely  across  the  river, 
and  closing  booms,  and  delaying  the  mnning 
of  loga  by  snch  owner,  are  a  proper  sabject  of 
eonnterclaim.— Black  River  Imp.  Co.  v.  Hol- 
way,  (Wis.)  55  N.  W.  4ia 

S.  Under  Laws  18SB.  c.  46,  f  113,  which 
provides  that  defendant,  in  an  action  by  an  ad- 
ministrator, may  set  off  any  claim  he  has 
against  deceased,  it  Is  not  error  to  allow  such 
aeft-ofl  after  a*  final  order  of  dlstributiou  has 
been  made  In  the  probate  court.— Gerdt«n  t. 
Cockrell.  (Minn.)  55  N.  W.  sa 

4.  In  proceedini;s  to  obtnin  poflsesfllon  of 
tlie  assets  of  an  insolvent  bank,  wmngfully 
withheld  by  one  of  its  formw  olli«'pra.the  latter 
cannot  reqoir©  the  allowance  of  a  set-off  or 
aonnterclaim  as  a  condition  precedent  to  the 
delivery  of  the  pO!«t*«»ion  of  such  afwetn. — 
State  V.  Commercial  &  i>av.  Bank,  (Neb.)  55 
N.  W.  040. 

B,  la  an  artion  by  an  agent  to  recover 
for  treaa  Mid  for  a  ftnn  which  he  reprenentad. 


defendant  may  ihow  tiiat  Mme  of  the  trees 
ordered  never  eama  from  the  firm,  and 
were  worthless,  and  can  set  off  the  amount 
paid  for  the  same  as  money  paid  without  con- 
sideration. — Bronson  v.  Herbert,  (Mich.)  55  N. 
W.  359. 

K.  Id  an  action  on  two  promissory  notes  it 
appeared  that  plaintiffs  and  one  A.,  being  part- 
ners, sold  to  defendant  a  cornsheller  under  an 
agreement  that  a  firm,  into  which  A.  was  about 
to  go  as  a  partner,  would  give  defendant  suffi- 
dent  work  sfaelliug  corn  to  pay  the  notes  given 
for  the  price  of  the  shelter.  Defendant 
three  nates,  to  the  order  of  plaintiffs.  The 
partnership  between  plaintiffs  and  A.  shortly 
afterwards  dissolved.  At  the  proper  time,  de- 
fendant applied  for  the  work  of  shelling  com, 
but  the  same  was  refused  him,  and,  at  the  re- 
quest of  A.,  he  returned  the  sheller  to  him. 
ffeld,  that  the  sale  of  the  sheller  ami  the  agree- 
ment to  furnish  com  to  shell  constituted  an  en- 
tire contract,  and  that  the  fart  that  a  firm  other 
than  the  sellers  was  to  provide  the  work  would 
not  preclude  defendant  from  setting  up.  as  a 
defense  to  tlie  notes,  the  failure  to  furnish  such 
work.  —  J.  P.  Ketcham  &  Bro.  v.  Liarlcin, 
aowa,)  55  N.  W.  472. 

7.  In  an  action  for  the  price  of  goods  sold 
and  delivered,  and  for  services  rendered,  a 
<-ause  of  action  in  defendant  aiminst  plaintiffs 
for  wrongful  attachment  of  defendant's  prop- 
erty on  the  claims  set  forth  in  the  prewnt 
action,  and  also  for  neglect  and  misuse  of  tha 
pi-operty,  is  not  a  couuterclaim.  —  Jones  t. 
Swank,  (Ulnn.)  55  N.  W.  1120. 

Settlement. 

See  "Payment;"  "Release  and  Discharge." 
Betwan  partners,  sm  "Partnershipt"  9-14^ 

Sham  Answer. 

See  "Pleading,"  a 

SHEBIFFS  AND  00NSTABI;BS. 
Mandamns  to,  sm  "Mandamns,"  i. 

Liabilities— Unlawful  Misnre  and  sale. 

1.  In  attachment  a  garnishee,  who  held 
pmpettr  of  the  debtor  nnder  a  chattel  mort- 
ga;re,  was  ordered  to  hold  enough  to  satisfy  the 
attachment  creditw.  After  toe  garnishment, 
another  creditor  levied  on  a  part  of  the  proper- 
ty in  the  garnishee's  hands,  and,  on  satisfao- 
tion  of  the  garnishee's  mortgage,  sold  the  re- 
mainder under  the  second  attachment,  neither 
the  officer  nor  his  attorney  having  notice  of  the 
garnishmenL  Rdd.  that  the  officer  under  the 
second  attachment  was  not  liable  to  the  attach- 
ing creditor  under  the  first  attachment  fOr  the 
amount  of  bis  claim,  when  he  took  no  part  In 
the  sale,  and  the  proceeda  thereof  did  not  come 
Into  his  banda— Downing  t.  OvMinire,  (Neb.) 
55  N.  W.  8a>. 

9.  Where  a  snffidoit  inventory  has  been 
filed  to  entitle  an  execution  debtor  to  the  ex- 
emptions provided  in  Code  Civil  Proc.  S8  522, 
623,  It  Is  the  dnty  of  the  officer  to  proceed  fur- 
ther only  as  provided  in  said  sections,  and  if, 
without  compliance  with  the  statute,  he  sells 
the  property  neld  by  him  under  his  execution, 
he  Is  liable  on  his  bond  for  the  value  of  the 
property  sold,  at  least  to  the  Umlt  of  $&(MX-' 
Knesel  t.  £ddy,  (Neb.)  66  N.  W.  221w 
 Failure  to  pay  over  money. 

8.  Money  paid  to  a  sheriff  to  redeem  land 
from  a  foreclosure  sale  Is  money  received  "by 
virtne  of  his  c^ce,"  within  the  meaning  of  Gen. 
St.  1878^  e.  8, 1 108,  as  amended  in  1885.  wblch 
provides  for  a  sommary  proceeding  against  tha 
sheriff  on  fallnre  to  paj  over  sttch  money.— 
WiUUms  T.  GmndysenTiMlnnJ  66  N.  W. 

Slander. 

Sm  **L»>«I  and  Slander/' 
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INDEX. 


SodetieB. 

See  "Corpontions;"  "Religloiu  Sodetiea.** 

SFECmO  FEKFOBMANOSL 

neoding. 

In  a  complaint  for  speclflc  performance 
of  a  contract  to  convey  land,  an  allepation  of  a 
demand  for  a  deed  Ib  unnecessary  where  de- 
feDdantB  utterly  deny  the  cootracL— Pawlak 
T.  GranowBki,  (Sfino.)  65  N.  W.  831. 

STATE  liEOISLATURB. 

L^slatiTe  powws,  see  "ConatitatitHial  Lav,*'  1. 

Powers  of  extra  session. 

The  enabling  act  for  the  admission  of 
North  Dalcota  into  the  Union  provided  that 
state  officers  might  be  elected  at  the  same  term 
that  the  proposed  constitution  was  submitted, 
and  that  they  should  exercise  all  the  fanctions 
of  their  offices  when  North  Dakota  was  ad- 
mitted as  a  state,  and  that  the  legislature 
might  assemble  and  elect  two  United  States 
senators.  The  schedule  to  the  constitution  re- 
quired the  eovernor,  as  soon  as  gualilied,  to  is- 
sue a  proclamation  convening  the  legislature 
within  a  specified  time  for  tlie  purpose  of  elect- 
ing such  senators.  Const.  §  41,  provides  that 
the  term  of  office  of  members  of  the  legislature 
shall  begin  on  the  first  Tuesday  in  January  fol- 
lowing their  election,  and  section  63  provides 
that  the  I^slative  assembly  shall  meet  on  the 
first  Tuesday  after  the  first  Monday  in  Janu. 
arr  in  the  year  next  following  the  election  of 
the  members.  The  sovernor,  by  proclamatiou, 
convened  the  legislature  at  a  time  prior  to  the 
first  Tuesday  in  January  next  succeeding  the 
election,  for  the  purpose  of  electing  United 
States  senators,  and  'for  the  performance  of 
inch  other  legislative  duties  as  may  be  In  ac- 
cordance with  the  provisions  of  said  constitn- 
tion."  Beld,  that  the  le^slature  so  convened 
bad  fall  stower  to  enact  general  statutes.— State 
T.  Bamea,  (N.  D.)  65  NT  W.  883. 

Statement. 

For  lien,  see  "Mechanies'  Uens,"  10-12. 

STATES  AKDSTATB  OFFI- 
CERS, 

Lease  (tf  mineral  lands,  see  "Pat>lic  I^uids," 
3-7. 

Boimduies  of  state. 

1.  A.  railroad  bridge  aeroas  the  Mlulidpp! 
xlTer  betwerai  Iowa  and  Illincna  was  construct- 
ed across  a  channd  of  the  river  to  an  Island, 
and  thence  across  another  channel  to  the  other 
•bore.  The  island  was  permanent,  and  not  a 
shifting  sandbar.  The  channel  on  the  west  side 
of  the  island,  between  it  and  the  Iowa  ^ore, 
was  the  main  channel,  having  greater  depth  of 
water,  and  being  the  one  generally  used  for 
navigation.  Held,  that  such  channel  was  the 
boundary  line  between  the  states  for  the  pur- 

Eises  of  taxation.   State  of  Iowa  v.  State  of 
linois,  13  a  Ct  238,  followed.— Gfaiea«o  &  N. 
W.  ^  Go.  T,  City  of  GUnton»  (lowaO  SB  N, 

Offlcera — Impeatdiment  fbr  misdemean- 
or in  t^ce. 

3.  An  asylnm  board,  followfnir  a  TH^ctice 
which  bad  prevailed  for  years,  required  all 
vouchers  for  snpptiea  to  be  certified  by  the 
superintendent  as  correct,  and,  when  so  eerti* 
fted,  tb^  were  compared  with  the  contracts 
on  tile,  and,  if  found  to  oorrespond,  and  the  ex- 
tendons  correct,  were  allowed.  Throof^  neg- 
ligence or  credulity,  a  superintendent  was  in- 
duced to  certify  to  accounts  largely  in  excess 
of  supplies  actually  received,  and  which  were 
allowed  hj  the  board*  relytnc  in  good  faith  on 


such  certificates.  The  board  at  that  time  were- 
required  to  disburse  large  sums,  which  neces- 
ailated  tbe  examination  of  hundreds  of  voucher* 
monthly.  Bd<I,  that  the  failure  of  the  board 
to  detect  and  in«vent  the  fraud  was  n»t  per  se- 
a  misdemeanor  in  office.  esjteciaUy  when  the 
legislature,  after  investigation,  had  appropriat- 
ed money  to  pay  part  of  tbe  frandufent  billa. 
Maxwell,  C.  3^  dissenting.— State  t.  Hastings, 
(Neb.)  55  N.  W.  7T4. 

5.  It  Is  not  a  misdemeanor  in  office  to  ad- 
vance money  appropriated  by  tbe  legislature  to- 
a  disbursing  ageni;  to  enable  bim  to  procure 
material  and  labor  for  tbe  erection  of  a  iniblio 
building  of  the  state  when  audi  ndraneement 
is  not  prohibited  by  law,  enpedally  when  the 
state  Is  protected  by  a  sufficient  bond.  Max- 
well, G.  J.,  dissenting. State  t.  Hastings, 
(Neb.)  55  N.  W.  774. 

4.  The  board  of  public  lands  and  bntldiniLS 
used  f500  of  money  appropriated  for  building 
a  cell  house  at  the  peuileutiary  to  defrnv  the- 
cost  of  visiting  prisons  iu  neighboring  states^ 
to  gain  information  with  regard  tn  the  best 
cells,  the  improved  systems  of  ventilation,  and 
other  methods  of  bettering  the  aanitary  condi- 
tion of  the  prison,  it  api>eared  that  they  were 
advised  by  the  attornpy  nenprnl  that  this  sum 
could  be  lawfully  used  for  the  purpose  named. 
Held,  thnt  if  thry  in  good  faith  construed  tlit*' 
law  38  authorizing  them  to  apply  the  money 
to  the  object  named,  and  actually  used  It  for 
sudi  purpose,  they  were  not  euilty  of  a  mi»- 
demoanor  in  office,  though  the  court  might 
construe  the  law  differently.  Maxwell,  C.  J., 
dissenting.— State  t.  Hastings.  (Seh.)  S6  N. 
W.  774. 

The  I^slature  appropriated  a  sum  for 
building  a  cell  house  at  the  penitentiary  by 
days*  work,  and  the  board  of  public  Innds  anil 
buildings,  having  the  IniUding  in  ch>irge,  scli-ct- 
ed  for  superintendent  of  construction  one  wb» 
was  known  to  be  the  agent  and  ni.iunser  f-f 
the  lessee  of  the  prison  labor,  with  the  undei^ 
standing  tbat  he  would  have  to  contrncC  vith 
his  principal,  in  behalf  of  the  state,  for  the 
necessary  labor.  It  did  not  appear  tiiat  the 
labor  conld  have  been  procured  for  ?&4a  than 
tbe  rate  obtained,  and  It  was  admitted  to  bav* 
been  worth  more  than  tbat  amonnt.  Held, 
that  the  action  of  tbe  board  in  nialdng  the 
selection  of  superintendent,  while  hlK^ly  censur- 
able, as  unbusinesslike,  and  wanting  in  that 
,  intelligent  regard  for  the  interest  i>f  tbe  pub- 
lic which  the  state  exacts  from  its  officers,  h'hs 
at  most  an  error  of  Judgment,  not  amounting- 
to  a  misdemeanor  in  office.  M.ixwoll,  O.  J.^ 
disaenting^tate  t.  Hastings,  (Neb.)  55  N.  W. 
774. 

6.  Throagb  the  negligence,  incompetency,, 
or  fraud  of  a  superintendent  of  construction., 
the  state  was  charged  for  building  materiar 
greatly  in  excess  of  tbe  reasonable  or  market 
value  thereof,  and  for  labor  which  had  not 
been  performed.  The  bills  rendered  therefor 
were  presented  in  the  usual  course  of  bu!«ines4, 
and  allowed  by  the  board  of  public  laolB  snif 
buildings,  acting  in  good  faith,  and  in  the  be- 
lief that  such  claims  were  le^timate  chargt* 
against  the  state.  Srld,  that  tbe  allowance  of 
such  claims  was  not  a  misdemeanor  in  office,  for 
which  the  members  of  the  board  were  impeach- 
able. Maxwell,  G.  J.,  disoenting.  —  State  t. 
Hastings,  (Neb.)  55  N.  W.  774. 

7  Whether  an  act  of  official  delinquency 
consists  in  violating  some  positiVe  provision  of 
tiie  constitution  or  statute,  which  is  denounced 
OS  a  crime  or  misdennieanor,  or  in  a  mere  neg- 
lect of  duty,  witlfully  done,  with  a  cormpt  in- 
tention, or  with  a  negligence  so  gross,  and  a 
disregard  of  duty  so  flagrant,  as  to  warrant 
tbe  tnferenee  tliat  it  was  willful  and  corrnpt. 
It  is  a  "misdemeanor  In  office,"  wltbln  the 
meaning  of  Gonst.  art.  5,  |  6,  providing  for  im- 
peachment.— State  T.  HastingB,  (NebO  55  N. 
W.  774. 

8.  Where  tbe  board  of  pnUle  lands  and 
buildings  paid  oat  of  tbe  mumntr  ivpnpriatad 
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to  bnild  a  cell  hovtat  tlia  apenm  of  tb«  wuS- 
«a  and  diapMn  of  tiie  penlt«itiaiy  aa  dele- 
catea  to  the  Natfooal  Prison  CoDgreafl,  the 
act,  wttile  onaotliorised,  aud  Rudnring  the 
mem  ben  of  the  board  liable  to  tbe  state  for 
the  money  <m>  espeDd«d.  does  not  warrant  their 
ImpMchmmt.  if  done  in  good  faittu  and  with- 
out the  poaalbility  of  personal  gain^-State  r. 
HaBtinga.  <Neb.)  56  N.  W.  7T4. 

y.  Where  an  act  results  from  a  mere  error 
of  jnd|?meDt  or  omission  of  duty,  without  tbe 
eledient  of  fraud,  or  where  tbe  allesed  negli- 
gence ia  attribntable  to  a  misconception  of  dutr. 
father  than  a  willful  disregard  thereof,  it  is 
nnt  impeacbabie,  thongh  it  lunj*  be  highly  prej- 
ndidal  to  the  interests  of  the  state.  Maxwell, 
€.  J.,  dissenting.— State  v,  Hastlnga,  (Neb.)  55 
N.  W.  774. 

10.  The  functions  of  the  boaid  of  pnbUe 
ian(l9  and  buildings  In  pasMnir  upon  olaims 
ajminst  the  state,  and  in  the  Kelectinn  of  sub- 
ordinate officers  and  agents,  antbnrised  by  law, 
are  iu  their  nature  qnasi  Judicial.  MuxwvlL 
C  .T.,  diHKentiag.— State  T.  Hastings,  (Ntb.)  55 
N.  W.  774. 

11.  Impeavbrnent  ia.  with  rrspeet  to  the  pro- 
dnctfon  of  eridence  and  quantum  of  nroof  re- 
quired  to  warrant  a  coDviotioa,  cjiflenrtally  a 
criminal  prosecution,  and  coni.'Hiiu'iitly  ilis  uisilt 
of  the  accused  must  be  -istabli-i'iM  beyond  a 
reasonable  doubt — State  v.  Hastings,  (Neb.) 
55  X.  W.  774. 

12.  Where  the  leginlnture  has  adopted  artl- 
?)e»  of  impeach ment,  which  hare  been  filed  In 
the  supreme  court,  no  amendment  thnreof,  in 
any  matter  of  Mubstance,  can  be  made  by  the 
managers  ap|xiintcd  by  the  lepislatnre  to  pros- 
ecute the  impeachment;  but  the  authority  to 
adopt  and  present  other  or  amended  articles 
of  impeaHinient  rests  alone  with  the  Joint  con- 
vention of  the  two  houses  of  the  legislature. — 
Stfl*e  T.  I,eese,  (Neb.)      N.  W.  798. 

13.  L'nd^r  Const.  1875,  art.  3,  S  14,  the  so- 

fireme  court  did  not  succeed  to  any  of  the  po- 
Iticfl]  functions  of  the  senate  as  a  court  of  im- 
ppfichment  under  the  prior  conntitiition;  and 
the  provision  for  the  trinl  of  iniponchments 
bofore  this  court  was  intended  to  insure  a 
strictly  judicial  Investisftt ion  In  such  cases  ac- 
cording to  judicial  methods.  —  State  v.  Haa- 
tings,  (Neb.)  55  N.  W.  774. 

 Impeaching  ex-official. 

14.  The  legislature  has  no  authority  to  prefer 
articles  of  Impeachment  against  ex-officials. — 
State  V.  Hill,  (Neb.)  55  N.  W.  7W;  Same  v. 
Benton,  Id. 

Fiscal  management— Appropriations. 

15.  Act  approTod  April  8,  1S03,  provides 
that  money  be  appropriated  "for  the  payment  of 
the  current  expenses  of  the  state  government, 
for  the  years  ending  March  31st,  liii>4,  and 
March  Slst,  lSi)i>,  and  to  pay  miscellaneoas 
Items  of  indebtedness  owing  by  the  state  of 
Nel>raska:  Miscellaneous:  Arrest  and  return 
of  fugitiTes  from  jastice;  rewards  offered;  of- 
ficers' fees  and  mileaee  for  conveying  prisoners 
to  nnd  from  the  penitentiary,"  etc.  Hrld,  that 
no  money  waa  appropriated  for  the  payment  of 
indebtedness  classified  under  "Miscellaneous." 
aniens  incurred  after  March  31,  18U3.— State 
V.  Moore.  (Neb.)  66  N.  W.  635. 

 Approval  of  vonchers. 

16.  Const,  art.  9,  {  9,  renniring  all  tdaXmt 
<m  the  state  treasury  to  be  examined  and  ad- 
justed by  the  auditor,  and  approved  by  the 
secretary  of  state,  before  any  warrant  be 
drawn,  applies  to  specific,  as  well  as  general, 
Appropriations,  and  the  orv^nal  vouchers  ap- 
proved by  the  commissioner  general  must  be 
presented  to  the  anditcv,  to  satisfy  him  that 
the  claim  la  covered  by  an  appronriation.— 
State  T.  Moore,  (NebJ  5S  N.  W.  imk 


Statute  of  Frauds. 

'Fraiida,  Statute  of." 


Statute  of  limltatloiia. 

Be>  "limitation  at  Aetiou.'* 

STATUTBS. 

CTonatltQUoaatltr,  see  "Constitutional  Law.** 
legislative  powers,  see  "Constitational  Law,"  1. 
Power  of  extra  session,  see  "State  Legislature.** 
KetroapectiTe  laws,  see  "UonaUtutloaal  Law,"  & 

Enactment  and  approvat 

1.  The  governor  is  a  part  of  the  lawmaking 
power  of  the  atate,  and  every  bill,  before  It 
becomes  a  lav,  even  If  passed  by  a  two-tbirds 
majority  of  each  boose,  must  be  approved  by 
him,  or  be  passed  over  his  veto,  or  remain  in 
his  hands  more  than  five  days,  Sundays  ex- 
cepted.—State  T.  Croun.ie.  (Neb.)  55  N.  W. 
248. 

2.  A  general  appropriation  bill,  appropriat- 
ing an  amount  for  a  spedflc  punMse,  was  duly 
passed  by  both  houses  of  tbe  lei^Blature.  but 
by  the  error  of  an  enrolling  clerk  snch  amount 
waa  afterwards  increased,  and  the  bill,  in  this 
condition,  was  presented  to  and  signed  by  the 
presiding  olticers  of  the  two  houses,  ana  ap- 
proved by  tne  governor.  Bdd,  that  the  bill 
Wpropriated  only  the  original  amount  for  the 
purpose  specified  therein.  —  State  t.  Moore, 
(Neb.)  55  N.  W.  290. 

8.  Where  a  bill  has  been  attested  by  the 
signatures  of  the  presiding  officers  of  both 
branches  of  the  legislature,  and  signed  by  the 
governor,  it  will  not  be  declared  invalid  be- 
cause of  irregularities  in  the  proceedings  of  the 
lei^slatore,  no  express  provision  of  the  consti- 
tution being  violated.— State  t.  Moora*  (Neb.) 

65  JV.  w.  m 
Amendment. 

4.  Act  approved  March  29,  1889.  entitled 
"An  act  to  amend  sections  thirty  (3U}  and  on« 
hundred  and  seventy-six  (170)  of  chapter  twen- 
ty-three (2:{)  of  the  Compiled  Statutes  of  tbe 
State  of  Nebraska  of  1SH7,  entitled  'Dece- 
dents,* and  to  repeal  said  original  sections,  and 
to  repeal  sections"  1  to  29,  inclurive,  "of  chap- 
tCT  twenty-three  (23)  of  the  Compiled  Statutes 
of  Nebraska  of  1887.  and  section  seventeen  (IT) 
of  chapter  thirty-six  (36)  of  the  Compiled  Stat- 
utes of  Nebraska  of  1887.  entitled  'Home- 
steads.* and  all  acts  and  parta  of  acts  In  con- 
flict herewitli,"  is  void  because  It  is,  in  effect, 
ameuilatory  of  other  acts  which  it  does  not 
contain.— Trumble  v.  Trumble,  (Neb.)  65  N.  W. 
869. 

5.  Under  tbe  title  of  an  act  to  amend  a 
certain  other  act,  no  amendment  can  be  en- 
acted which  is  not  germane  to  the  subject  of 
the  original  act. — Trumble  t.  Tmmtile,  (Neb.) 

66  N.  W.  8S9. 

Subject  and  tiUe  of  acts. 

e.  Act  approved  March  29.  1889,  entitled 
"An  act  to  amend  sections  thirty  (30)  and  one 
hundred  and  seventy-six  (176)  of  chapter  twen- 
ty-three l23)  of  the  Compiled  Statutes  of  the 
State  of  Nebraska  of  1SS7,  entitled  'Dece- 
dents,' and  to  repeal  said  original  sections, 
and  to  repeal  sections"  1  to  29,  Inclusive, 
"of  chapter  twenty-three  (23)  of  the  Com- 
piled Statutes  of  Nebraska  of  18S7,  and  sec- 
tion seventeen  (17)  of  chapter  thirty-six  (88) 
of  the  Compiled  Statutes  of  Newaska  of 
1887.  entitled  'Homesteads,*  and  all  acts  and 
parts  of  acts  In  conflict  herewith,"  la  void  be- 
cause its  object  is  not  expressed  In  Its  title. — 
Trumble  v.  Trumbie,  (Neb.)  55  N.  W.  809. 

7.  A  general  appropriation  bill,  entitled  "A 
bill  for  an  act  making  an  appropriation  fox  the 
current  expenses  of  the  state  government  for 
the  year  *  *  *,  and  to  pay  miscellaneous 
Items  of  indebtedness  owing  by  tbe  state,"  etc.. 
Is  sufficient  to  include  an  item  for  impeiichment 
gjMeedings.— State  v.  Moore,  (Neb.)  55  N.  W. 

8.  An  act  (Sp.  Laws  1887,  c.  SO)  entitled 
"An  act  to  amend  chapter  one  hundred  and 
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thlr^-llTA  (135)  of  dia  flpMlsl  Lnwi  of  MId- 
Benota  of  000  thoocand  dffht  bandred  and 
•iKhtr-tfarM,  (18S3)"  Tiolated  Const,  art  4.  | 
27.  bjr  not  apreaaing  the  aubject  of  the  at* 
tempred  lesialatlon  in  the  title  of  the  act — 
Kedzle  t.  Town  of  Kwlofrton.  (Minn.)  65  N. 
W.  804:  Farson      Town  of  South  Broc*.  Id. 

ii.  Under  Const,  art.  4,  {  27.  whit'h  pro- 
Tidet  that  no  law  aball  embrace  more  than  one 
•abject,  which  shall  be  expreased  in  lu  title, 
Sp.  Laws  1887.  o.  S,  entitlea  "An  act  to  ammd 
and  eonM^idate  the  charter  of  the  dtf  of  Man- 
kato,  state  of  Minnesota,"  Sp.  Laws  1889,  c. 
12,  entitled  "An  act  entitled  'An  act  to  amend 
the  (rharter  of  the  cltr  of  Manlcato  in  the  state 
oC  Minnesota/  "  and  Sp.  Laws  1801,  c.  47,  en- 
titled "An  act  to  amend  chapter  8  of  the  Spe* 
dal  Laws  of  the  State  of  Minnesota  for  the 
year  1887.  entitled  'An  act  to  amend  and  con 
solldate  the  charter  of  the  dtj  of  Mankato, 
state  of  Minnesota.'  as  amended  by  chapter  12 
of  the  Special  Laws  of  the  State  of  Minnesota 
for  the  jear  1880,  entitled  'An  act  entitled  an 
act  to  amend  the  diarter  of  the  dtr  of  Man- 
kato, to  the  state  ni  MinnesoU,'  **  as  far  aa  they 
relate  to  the  term  of  office  of  Jodgea  of  the  mu* 
nidpal  court  for  the  dty  of  Mankato,  are  aa- 
conHtitiitional  and  void.— State  v.  Porter,  (Minn.) 
55  N.  W.  134. 

10.  Sms.  Laws  1880,  c.  57,  proTldins  for  the 
descent  of  real  property  and  the  distrihuttoo  of 
persona]  property  of  intestates,  the  disposition 
of  homesteads  of  Intestatee.  the  barring  of  an 
insane  wife's  lotereHt  in  the  lauds  of  her  hus- 
band by  deed  of  her  guardian,  and  the  aboli- 
tion of  the  estates  of  dower  and  curtesy,  is 
Toid,  fbr  oontalnlog  more  than  one  subject— 
Tnimbie  v.  Trumble,  (Neb.)  65  N.  W.  9W. 

11.  The  title  of  Act  Feb.  15,  1877,  "To  reg- 
nlate  the  purchase  of  supplies  for  the  public 
institutions  aud  eiecutlre  offices  of  the  state," 
Is  not  broad  euoufch  to  Include  or  rmeal  hr  im- 
plication the  provision  of  Act  Feb.  13,  1877.  for 
audit  by  the  board  of  public  lauds  and  build- 
ings of  accounts  for  money  disbursed  for  the 
support  of  the  state  institutions.  Norral,  J., 
dissentitw,  on  the  ground  that  the  court  had  no 
Jtiri^diction  of  the  case  ns  broucbt.— In  re 
Board  of  Purchase  and  SnppltM  for  Stmt«  Id* 
stitutions,  (Neb.)  55  N.  W.  1002. 


B6tr0Sp00tiT0  0fl>Ott 

U.  Tho  charter  of  DolnO,  M  aMWills<l  If 
Seas.  Laws  189L  &  55,  |  15,  aathoriafaig  say 
person  who  has  not  been  paid  for  labor  pci^ 
formed  or  for  materials  furnished  to  a  contract- 
or with  the  dty  to  bring  a  salt  in  his  own  name 
against  the  contractor  and  his  boDdsoMn,  Is 
retrospeetiTe,  and  ap^ea  to  actmna  brooitkt 
to  enforctt  a  liability  on  a  bond  neeoted  nndsr 
the  original  charter,  which  required  an  ardon 
to  be  brought  in  the  name  of  the  dty.— Tomp- 
kins T.  Forrestal,  (Minn.)  55  N.  W.  813. 
Effect  Of  partial  iiiTalldity. 

15.  When  portions  of  an  act  are  Invalid  he- 
caosa  not  witnia  the  title,  the  whole  act  most 
be  dedared  void,  if  it  la  apparent  from  an  In- 

Siectioa  of  the  act  Itself  that  the  InTslld  por- 
ons  formed  an  Inducement  to  Itspassasa^ 
Trumble  t.  Trombltb  (Neb.)  55  M.  W.  809^ 

14.  I^ws  1889,  c  110,  t  27,  pmrlding  Cor 
the  appointment  of  a  "secretary"  for  the  con^ 
miKHiouers  of  railroads,  and  fixing  his  salaiy 
at  $1,500  a  year,  is  repealed  by  Laws  18^0.  ec. 
9.  lO,  proriding  for  a  "clerk"  for  tho  railroad 
commissioners,  and  fixing  his  salary  at  $1.UOO 
a  year,  and  repealing  all  prerions  laws  In  con- 
flict with  it-«tete  T.  Carrie;  (N.  D.)  6B  N. 
W.  858. 

 By  oonBtitution. 

16.  Oomp.  Laws,  SS  6346.  6346,  iHorlding 
that  the  remedies  heretofore  reached  bj  writ 
of  quo  warranto,  and  proceedings  by  informa- 
tion in  the  nature  of  quo  warranto,  mi^t  be 
obtained  by  drll  action,  as  provided  in  those 
sections,  being  intended  merely  to  giro  an  ad- 
ditional remedy,  were  not  repealed  by  the  adop- 
tion of  the  state  constitution,  (article  5.  { 
sivlng  the  courts  Jurisdiction  to  issue  writs  of 
niio  warranto.— Wright  t.  Lee,  <S.  D.)  S6  N.  W. 
831. 

10.  C>>mp.  Laws,  H  3881-3910,  making  tele- 
graph companies  common  carriers  of  measagea, 
are  not  repealed  by  CJonau  art  17.  |  11,  impos- 
ing upon  the  legislature  the  dnty  of  imTidinc 
reasonable  regulations  for  such  companies.— 
Kirby  t.  Western  Union  Tti.  Co.,  {S.  D.)  55 
N.  W.  760; 


STATUTES  OrCED  ANB  COITSTBUBD. 


UMITBD  8TATBS. 

CONSTITCnOV. 

An.  1.  {  8  1080 

Art  2,  M   796 


Statutes  at  Larob. 

Act   June   8,    1850  (11 

Stat.  21)   887 

Act   June  2S,   1800  (12 

Stat  90)   11 

Art  Fi4).  8.  1887,  H  8,  8 

(24  Stat  888)  

lOSO.  1089, 1090 
Act  Feb.  22.  1SS8,  8S  8. 

24  (25  Stat  070)... 883-886 

4  Stat  170   751 

11  Stst  254,  385   751 

2B  Sut  ch.  34L  SO  665 

Rbtisbd  Statdtbs. 
H  2275,  2278,  2440   751 

CAUFOBXIA. 
CiTn.  Code, 


I  188. 


IOWA. 
Constitution. 

Art  1,  (  6  

Art  8.  «  1  

Art  11.  I  3  


V70 


25 
25 
351 


Ck»DB  1S51. 
«  2682   585 

Ck»DB  1873. 

!45   93 
240   79 
269   478 
8)13,  par.  14  328 

1  308.  Amended  by  Acts 
1K84,  ch.  64   327,328 

!4t53  312 
404    2 
466   101 
8  470,  477   2 

»  478,  479   101 

1  491   632 

8  707.  anbd.  7  13 

S  846   311 

I  807   480 

H  920.  922  324,325 

Its  MO,  980....  6.8 

S  1072   10 

S  12*»7  468 

88  1525.  1540-1542   2 

8  1543.  Amended  by  Acta 
1884.  ch.  143,  I  12. . . .  2 

88  1753.  1757.  1806  624.  525 

S  1023   605.675 

1  1941  474 

88  19!tH.  2007   491 

•  2aS2   0(1 

88  2115,  2117,  2124  14.16 

8  2204   630 

I  2375   11 


.  .80. 
.34& 


88  2402,  2403  ^ 

I  2410?  88, 

I  2421  

H  2440,  2441.  2453  

8  2529,  aobd.  5  

8  2545  

I  2580  

8  25S1  

8  2580  

I  2580  

6  2028  

8  2630  

5  2(J46  

§  2712  

8  2730  

8  2799  

8  2910  

8  2075  

8  299S  

8  3002  

8  30!)8  

S  3102  

8!  3102-8105.  8128  

8  3150  ana. 

88  3152,  3153  608. 

8  31687  

fi  3173  

8  3207  

8  3216  

I fi  3225  

I  E§  3377,  3378  524, 

fi  3030  

I  8  3030  43. 

'  i  3«50  


510 
S3r. 
535 

4sn. 
:u 

5^4 

:wQ 

41X2 

31 

4*t5 
4^7 


•47^ 

MR 
473 
SI  A 
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i3814   828 
3862,  8871   634 
42S6.  43(15,  4306   196 
4S24,  4fi2e,  4032  020 

McClaik's  Code. 

1603  827 

H  2.-M6,  2547  24,  :i5 

13112  '40 

«         3744  86.  87 

%40U»  2U3 

HnxiB'S  GOML 

FMm  80^  1488  21, 23 

BlTISIOll  188a 
i  412  827 

Acts. 

1802.  oh.  77,  J  1  21.22 

1870,  ch.  135   23 

1S74.  ch.  8  202 

1876.  ch.  80.  I  1   21 

IKWt,  ch.  Itti  674 

18H0.  ch.  185.  I  3  474 

1884.  ch.  64   827 

3S84,  ch.  143,  1 12   2 

18S6,  cb.  66,  H  It  4  2-4 

1SS8,  ch.  83,  it  1,  2   03 

MICHIGAN. 

Constitution. 

Art.  6.  I  13  386.  387 

Art.  10.  H  0.  9  621,  6.'2 

Art.  lt)i  f  10  621,  900 

Art.  1^  H  Ut  12  112 

CoMPii^  Laws  1S71. 

H  477,  1002.  120D  838 

RsnsBD  Btatctbb  1888. 
Pa«B  208  808 

H0WUL*S  AXITOTATBD  StATOTXB. 

Yolam*  1. 

Cb,  127,  §10  462 

Ch.  Vil   865 

f  478   622 

1  40t  664 

«  5tCi  906 

«  1315  440 

i  2015   808.972 

i  3548   502 

f  3582   3S2 

ti  42U8k  4224,  4227 .. 365,  366 

Tolnme  2. 

Cb.  216  680 

Cb.  a4a  887 

S  6n<i9  431 

is  5ii25.  5029  680 

i  5S53  563 

i  5964  354 

h  0116.  6117  458 

«  6179   389 

i  G7T9   38(1 

I  GIM  1021 

tH  0947-6949^  6993   841 

ft  7401  G67 

1  HiSn  662 

f  7N12  389 

Is  70.sfl.  7987  617,  618 

S  8318   610 

Sfi  f^iO,  8501.  8505.  1019 

f  SmVl  G(*>5 

I  R5t>4,  Bnbd.  1  460 

I  RtMH.  Bnhd.5.  562 

f  8079  6<i7 

I  8713   003 

I  8736   449 

«  »274,  9275   843 

f  9479   460 

Volanie  3. 

it,  r>18b.  618i   621 

ft  2283cti  803 


I  2283e  871 

H  8064ft  et  wq^  806^ 

80640,  8064prr?:.  441 

«6mr..\?r7.  449 

f  6782.  Amended  b^  Seas. 

Lawa  1887.  No.  174. ..  .1021 
i  7091g.  Amended  hf  Seaa. 

Laws   1898.   March  6. 

Detroit  Jnstlce'a  Court.  456 

i  8137  617 

I  0094  675 

{  9286  980 

CtTT  ChaBTBRS. 

Escanaba.   ch.   4.   S  18. 

Sena.   Lawa  1801.  No. 

241  800 

Grand  Raplda.  Seu.  Lawi 

1885.  No.  247   84S 

SassioK  Lawb. 

1848,  p.  69   882 

1855.  p.  420   666 

1857,  No.  126,  13  5,  6.  .837, 838 
1873,  No.  82,  13  9,  15.  17  _ 
992.903 

1879,  p.  197  3S2 

18S3,  p.  297,  8  6  «88 

1SS5,  p.  368   622 

1KH5.  No.  173,  p.  239    841 

1885.  No.  210   810 

1885.  No.  Ii27,  I  1  655 

1885,  No.  247.  Grand  Rap- 

iilg  City  Charter  845 

1887,  p.  33    365 

18K7.  No.  48.  8  21   359 

1887,  No.  174  1021 

1S^87.  No.   438.  noo 

1887,  No.  313  846 

1887.  No.  313,  H  8,  14.  15, 

17    809 

1889.  p.  68.  6  8   621 

1889.  No.  207,  8  17  4«1 

1801,  No.  200.  H  2.  4.  .112. 113 
1801.  No.  241.  Ph.  4.  8  18. 

K«eanabft  City  Charter..  800 
1893.  Taxation  of  Insur- 
ance Oomnanlea  112 

1893,   March  6.  Detroit 
Jnsdee's  Court  466 

MINNESOTA. 

COSSTITOTION. 

Arti  8  27  134,864 

Art.  4,  f  33.  Amended  in 
lS9f  143 

Gbhbkal  Statdtbs  1886. 

Gh.  1. 18  29,  40. 40   133 

Gh.  la,  I  i.T/.  816 

CaLl22  816 

Oi!(ERii.  SriTima  1878. 

Page  16,  8  6.  eubd.  1  751 

Ch.  a  8  184   47 

Ch.  8.  8  11>8.  Amended  hr 

I    Laws  1SS5,  ch,  74   657 

Ch.  11,  6  69  1126 

Gh.  11.  8  97.  Amended  by 

>    Laws  1881,  ch.  10  128 

Gh.  13,  8  74.  Amended  by 

1    Laws  1879,  ch.  51  116 

!ch.  16  143 

Ch.  25,  8  1   555 

Ch.  34,  Ut.  1  816 

Ch.  34,  »  34.  38  928.  929 

Ch.  35.  I  21  911 

Ch.  36.  1 1  1122 

Ch.  39   60 

Ch.  41  59) 

Ch.  41,  S  10  82R 

Ch.  4.%  8  7  

I  Ch.  45.  8  13   971 

'  Ch.  59.  S  8  Oil 

Ch.  HC^  iS  :t   128 

Ch.  66,  S  6..  128,649 


Oh.  68.  127   746 

Gh.  66,  {{  49,  61  1127 

Ch.68,||53.64   127 

Gh.  66,  reO,  snbd.  4   134 

Gh.  66,  I  74   46 

Ch.  66.  I  79   641 

Gh.  66,  I  97   746 

Ch.  66.  I  125   58 

Ch.  68.  H  174. 175   827 

Ch.  73.  I  8   817 

Gh.  75.  8  11   928 

Ch.  78.  I!  1-3   129 

Ch.  80,  8  22.....   830 

Ch.  81.  8  6   134 

Ch.  84   603 

Gh.  84,  88  11-14.  Amended 

by  LaWH  1881,  ch.  9..630,  631 

Gh.  88.  8  9   667 

Gh.  88,  i  8   121 

PaHAL  CODB. 

If  16-17   742 

8  539   606 

CiTT  ChARTEHS. 

Dnlnth,  aubch.  6.  8  6.  Laws 

1887.  ch.  2   813 

Dnlnth,snbcb.  5.  8  7.  Laws 


1887,  ch.  2.  Amended  by 
Laws  1891,  ch.  55.  8  17 


122 


Dnlnth.   unbch.  5,  8  16.  _ 

Laws  1887,  ch.  2  818 

Dulnth.  8  16-  Lawa  1801, 

ch.  55  813 

Mnnlinto.  iinbch.  2,  8  2. 

Laws  1887.  ch.  8  134, 136 

,  Minneapolis,  ch.  8.  fl  2  901 

I  St.  Paul,  Bubch.  7,  tit.  1. 
88  7.  8.  Laws  18S7,  ch,  7  145 
St.  Paul,  aubch.  7.  tit.  1, 
88  17,  18.  T-AWa  1887.  ch. 
7.   Amended   by  Laws 
1891.  ch.  12,  H  2.  3....  144 
Waba^a.  Rubrh.  7.  8  16.  _ 
Laws  1880,  ch.  13  818 

Laws. 

1801,  p.  96,  88  31.  49.  52..  133 

1802,  ch.  19.  Repealed  by 
Gen.  SL  1806.  ch.  122. .  815 

1873,  ch.  Ill   81 H 

1879,  ch.  61  lift 

1881,  ch.  9  631) 

188L  ch.  10.  128 

1881.  ch.  81   117 

1881,  ch.  135.  1  1...  .928. 1125 

1S.S1.  ch.  135,  8  T  027 

1881.  ch.  148   598 

1SS.H.  ch.  112  1117 

1RS3,  ch.  135  8C*4 

1885.  cb.  74   657 

1886.  ch.  119.  8S  2.  3..  .134-136 
1885.  ch.  146,  8  13.  Amen.l- 

ed  by  Iawb  1S89.  ch.  167  831 
1SS7.  ch.  2.  subch.  6.  8  5. 
Duluth  City  Charter  813 

1887.  ch.  2.  HHbch.  5.  8  7. 
Dulnth  City  Chart-r. 
Amended  by  Laws  1891, 

ch.  55,  8  17  122 

1887.  ch.  2.  subch.  6, 1 15. 

Dulath  Clly  C3i«rter  818 

1887,  ch.  7.  subch.  7.  tit. 

1,  88  7.  8.  St.  Paul  City 

Charter  14fi 

1887,  ch.  7.  BUhch.  7.  rit.  1. 

j»  17,  18.  St.  Paul  Ci-y 

Charter.    Amended  by 

Laws  1801,  ch.  12.  8S  2, 
3  *  •  -t 

1887.  ■  nh  .*  8. '  suboh.'  2,  'i  2. 
Mankato  City  Charter. . 

134,136 

1887.  ch.  11   816 
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1NS7,  ch.  78   135 

1S87.  eh.  80   864 
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I  2042   936 
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2208,  2271.  2278,  2280 

708.  710 
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i  298B  067 
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13180  176,408 
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II  3806.  4003   966 

i  4882  lOeS 

Laws. 

1864.  di.  84.  Amended  by 
Lawi  1866,  ch.  447   418 

180e^  eh.  447.  Amen'led  by 
Lam  1882.  ch.  24vj  419 

1865,  ch.  89   44 

ISSl.  ch.  198  055 

18S2.  ch.  170  416 

1882.  eb.  190  410 

1882;  ch.  263   889 


1882.  eh.  268   164 

1882.  ch.  268   419 

1SS3,  ch.  164   666 

1883,  oh.  349   415 

1885^  ch.  :J92  415 

1887,  ch.  478   408 

1889,  eh.  385   41B 

1889.  ch.  385»  H  14-10.  18  404 

ISSO.  ch.  438  894 

1891.  ch.  254   401 

1891,  ch.  390   166 
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'BaUnwd 


Stlpulatioiia 

Sm  "Practice  In  CMl  Cases."  6,  6. 

Stock. 

KilUnc  or  IbJuit  by  itdlnnd,  see 
CokipBiile<^  1&-22. 

Street  RallroadB. 

See  "Horse  and  Straet  Railroada." 

Streets. 

Se«  "Htghwaye;"  "Munl«pa]  Corpora tkma." 

Dpdtcatioa  of,  see  "DedicaHon." 

Defects,  see  "Mnniciptil  Corporations,"  16-33. 

Bstoppel  to  deny  existence,  see  "Estoppet."  10. 

STJBEOGATION. 

Whan  allowed. 

1  Where  one  takes  a  mortgnge  and  loans 
money  on  condition  that  it  be  used  to  pay  cer- 
tain lienable  claims  against  the  premises,  and 
to  obtain  releases,  and  there  is  no  evidence  of 
nn  intention  on  the  part  of  the  mortRagee  to 
keep  the  claims  alive,  he  Is  not  entitled  to  be ' 
subrogated  to  the  rights  of  the  holders  of  andl 
claims  as  have  been  paid.— Wentworth  t. 
'J'ubbs.  (Minu.)  55  N.  W.  543. 

2.  A  testator  devised  to  hid  son  a  raort- 
isuge  which  the  latter  had  givbD  dececsed,  on 
condition  that  the  son  pay  fits  sister  a  certain 
sum.  Under  an  agreement  between  them,  the 
sister  gave  the  executor  a  recnpt  "lo  full  for 
tlie  legacy"  to  her  ou  the  surreuder  by  hiui  uf 
a  note  against  her  hvsband.  of  about  the  same 
amooct;  and  the  son  gave  the  executor  his  note 
for  the  amount  that  he  was  to  pay  his  sister, 
plus  a  small  sum  owing  by  him  to  the  payee, 
and  the  latter  agreed  to  cancel  tho  aK^tgage  to 
deceased.  Htid,  that  the  executor,  on  failure 
r^f  the  son  to  pay  his  note,  was  not  entitled  to 
f<irecloKe  the  mortgage  to  enforce  payment  of 
the  loKacy  to  the  sister.  Grout.  J.,  dissenting. 
-De  Coo  T.  Woodworth.  (Mich.)  55  N.  AV.  987.  \ 
 To  rights  of  vendor. 

8.  Where  a  person  lends  to  a  vendee  money 
with  which  to  pay  for  the  land,  and  as  security 
therefor  obtains  from  the  vendor  a  conveyance 
of  the  title  to  the  land,  he  Is  subrogated  to 
Che  rights  of  the  vendor.— Hejderstadt  v. 
Whalen.  (Minn.)  55  X.  W.  95& 

 To  rights  of  lessor. 

4.  Plaintiff  compauy,  lo  leasing  a  theater 
building  owned  by  it  to  another  company,  ob- 
tained a  covenant  from  defendant,  a  stockhold- 
er In  the  latter  company,  that,  if  the  leasing  of 
the  building  cansea  the  occupant  of  a  saloon 
therein  to  give  up  his  lease,  defendant  wouid  as- 
same  it.  The  saloon  keeper  was  evicted  for 
failure  to  pay  his  rent.  Held,  that  defendant 
was  not  entitled  to  be  subrogated  to  plaintiff's 
rights  against  the  saloon  keeper.— Academy  of 
Music  Go.  V.  Davidson.  (Wis.)  56  N.  W.  172. 

Summoning. 
See  "Grand  Jury;"  "Jury." 
V.55N.W.— 78 


Summons* 

See  **Writa  and  Notice  of  Suits,'* 
SUVDAY, 

Contracts,  see  "Conflict  of  Ijawa,"  1. 

Unlavftil  enterprise — Personal  b^nrUs. 

How.  St  I  2015,  provides  that  no  person 
ritall  do  any  manner  of  labor,  bnainea.  or 
work,  or  take  part  in  any  sport,  game,  or  play, 
on  the  first  day  of  the  week.  Bad,  that  plain- 
tiff was  not  engaged  In  an  unlawful  enterprise, 
within  the  statute.  In  riding  from  a  railway  sta- 
tion to  her  home  in  a  quiet  manner,  on  a  Sun- 
day sreninr.— Van  Auken  Ohicaco  ft  W.  Bl. 
By.  Co..  (Mich.)  55  N.  W.  971. 

Supervisors. 

Compensstloii,  see  "Counties,"  8. 

Surety. 
See  "Principal  and  Surety." 

BUBFAOB  WATEB. 

Liabtlltr  of  railroad  for  overflow,  see  "Dam- 

ages;   "Railroad  Companies,"  S.  4. 
Natural  flowage  as  servitude,  sss  "Bissementa." 

Bights  of  landowners. 

1.  Where  an  owner  improves  his  land  for 
purposes  for  which  It  is  ordinarily  used,  dt^g 
only  what  is  necessary  for  such  purposes,  ana 
being  guilty  of  no  ueRligence  in  toe  manner  of 
<loing  ft,  he  is  not  liable  because,  as  an  incident 
of  such  Innprovement,  mrHee  waters  accumu- 
late and  flow  in  a  stream  upon  the  lands  ot 
others.— Brown  v.  Winona  &  S.  W,  Ry.  Co., 
(Minn.)  65  N.  W.  123. 

2.  When  surface  water  from  pl&IntifTs  land 
has  been  carried  off  for  20  years  through  a 
ditch  maintained  for  that  purpose  on  defend- 
ant's land,  plaintiff  has  a  prescriptive  right  to 
the  unobstructed  use  of  such  ditch  for  tiiat 
gnrpose.— Leidleln  v.  Meyer,  Ol^idi.)  56  N.  W. 

Action  for  flowage. 

S.  In  an  action  for  the  wrongful  obstruc- 
tion of  a  natural  flow  of  surface  water  from 
plaintiff's  to  defendant's  land,  under  a  declara- 
tion fmmed  on  the  theory  that  thsre  was  an 
original  channel  through  which  the  water 
flowed,  which  had  been  widened,  deepened,  and 
used  for  more  than  30  years,  a  recovery  conld 
be  had,  whether  the  proofs  showed  a  natural 
water  course,  an  artificial  one  to  which  plain- 
tiff had  obtained  a  right  by  use.  or  a  natural 
flow  vrithout  any  channel  whatersr.— Lddlein 
V.  Uvsr,  (Mlchl  56  N.  W.  867. 


See 


Surgeons. 

"Phyaidans  and  Surgeons," 


Surprise. 
As  fcound  for  new  trial,  see  "New  ^Mal,**  2. 
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Snzreudor. 

Of  Imm,  ne  "Landlord  and  Tenant."  5,  & 

Snrvlvtns:  Partners. 

8aa  •numenUp,"  16,  10. 

Swamp  Ijahd0. 

AppUoatkn  of  proceeds,  see  "Conatiea,''  S. 


XAXATIOir. 

AsBessmrat  for  pablie  imMorements,  lea  "Mu- 
nicipal Corpofations/*  87-42. 
By  town,  see  "TownB.** 
Duty  of  life  tenant  to  pay,  see  "Eatates." 
Of  raiiroad,  see  "Railroad  Companies,"  6. 
Validity  of  statutes,  see  "C^titati(nal  Law," 


Taxable  persona  and  property. 

1.  Where,  before  a  patent  was  issaed,  a 
bountr  warrant  located  by  an  assignee  thereof 
was  canceled  by  the  land  office,  and  the  entry 
vacated,  on  the  ground  that  the  assignment 
was  forged,  no  title,  le^  or  equitable,  passed 
oat  of  fbe  United  States,  and  a  levy  oTtuaa 
on  the  land,  and  sale  th^eundar,  were  Told  and 
of  no  effect. — Durham  Hussmann,  (Iowa.) 
55  N.  W.  11. 

3.  Sanb.  &  B.  Ann.  St.  t  1010.  proTldes 
that  no  change  of  location  or  sale  of  personal 
property  after  May  lat  shall  affect  the  assess- 
ment in  Buch  year.  BM,  that  an  assessor  had 
no  authority  to  change  an  assessment  from  the 
sellers  to  the  buyers  of  property,  where  the 
sale  was  made  after  May  Ist;  and  the  fact 
that  the  buyers  unnecessarily  listed  the  prop- 
erty for  taxation  aininst  theDudvea  as  manu* 
facturers  did  not  affect  tlie  asMssment  against 
(he  sellers.— Town  of  Eagle  BItat  t.  Kown, 
(Wis.)  05  N.  W.  168. 

Place  of  taxation. 

8.  Pine  logs  kept  for  sale  are  "merchants' 
goods,  wares,  and  commodities."  within  the 
meaning  of  Sanb.  A  B.  Ann.  St  I  1040,  pro- 
Tiding  uiat  such  moper^  ahall  be  assessea  in 
the  district  where  located.— Town  of  Ea^e  RiT- 
er  T.  Brown.  (Wis.)  65  N.  W.  168. 

Asaessment  and  levy. 

*.  Pub.  Acta  1891,  No.  200,  proTides  that, 
in  computing  the  taxable  property  of  insurance 
eompanies  organized  under  the  laws  of  the  state, 
the  value  of  the  land  oa  which  the  company 
pays  taxes  shall  be  deducted  from  its  net  as- 
sets above  all  liabilities,  as  shown  by  the  last 
report  of  the  insurance  commissionra",  and  the 
runaindw  diall  be  the  amount  for  which  the 
company  ahall  be  aaaessed.  Httd,  that  the  fact 
that  the  aaaoaaora  of  a  certain  dty  have  not  as- 
sessed any  mortgages  against  an  insurance 
company  uier^  does  not  render  an  assensment 
by  them,  without  deducting  such  mortgages 
from  Its  assets,  legal,  where  no  deduction  has 
been  made  from  its  assets  for  mortgages  held 
by  it  in  other  counties,  which  hare  been  as- 
sessed or  are  liable  to  asaeMsment. — .Standard 
Life  &  Ace  Ins.  Co.  t.  Board  of  Assessors  of 
Detroit.  (Mich.)  55  N.  W.  112. 

Xiien. 

6.  Gen.  St.  1878.  c.  11.  S  60,  proTldes  that 
what  taxpa  have  bee-mie  delinquent,  and  the 
treasana*  lins  returned  the  lists  to  the  auditor, 
one  who  desires  to  pay  the  ta'xes  may  get  a 
list  from  the  auditor,  and  then  pay  the  treas- 
urer. Held  that,  the  land  never  having  been 
adjudged  against,  nor  sold  for,  taxes,  the  mis- 
take of  the  auditor  in  omitting  a  year's  taxes 
from  a  list  he  furnished  would  not  divest  the 
lien  of  sveh  taxes  remaining  unpaid,  though 
the  reet  were  dischanred-^Croawdl  v.  Benton, 
<Mlnn.)  66  N.  W.  1125. 


Beplerln  of  property  eeized. 

6.  Replevin  will  not  lie  for  the  recovery  of 
personal  property  seized  by  a  township  treas- 
urer for  the  payment  of  a  tax,  part  of  which  Is 
valid,  aa  the  Michigan  statute  prohibits  it, — 
Scott  V.  Whelan,  (Afich.)  55  N.  W.  1025. 

7.  A  lessee  of  personal  property  sondit  to 
be  takm  to  satisfy  a  tax  against  the  lessor 
mmj  maintain  replevin  against  the  office  sds- 
ing  auch  property.  Tousey  v.  Post.  62  N.  W. 
57,  91  Mich.  631,  followeiL— Whittaker  v.  Fol- 
iar, (Mich.)  55  N,  W.  612. 

Colleotlon  —  Pablloation  of  delinqnent 
Uat. 

8.  Laws  1881,  c  185,  I  1,  requiring  "the 

amount  of  taxes,  principal  and  interest  due 
thereon,  according  to  the  provisitHis  of  this  act,*' 
to  be  stated  opposite  ealeb  description  in  the 
delinquent  list,  does  not  require  the  taxes  to  be 
stated  in  detail  year  by  year;  and  it  is  enongb* 
therefore,  to  state  the  amonnt.  —  Whitney 
Wegler/iMinn.)  66  N.  W.  927. 

8.  Where  a  pawn  against  whom  a  tax  is 
assessed  makes  a  pretended  sale  of  personal 
prop^ty  for  the  express  purpose  of  iweventinx 
a  levy  for  the  tax,  retains  poaeossion  of  the 
property,  and  receives  no  consideration  for  the 
sale,  and  the  vendee  takes  the  Ull  of  sale  in 
order  to  assist  in  defeating  the  collection  of 
the  tax.  the  officer  charged  with  the  colleetiou 
of  the  tax  can  levy  on  the  mopvtr  notwith- 
staniUng  audi  saJe.— Gray  t.  vmn,  (lOdL)  55 
S.  W.  ^15. 

 Sale  for  nonpayment 

10.  Where  there  Is  no  record  of  the  laying 
out  of  any  drain  in  a  certain  township,  on 
which  land  is  assessed  in  a  certain  year,  and 
the  tax  list  does  not  show  for  what  drain  the 
tax  is  assessed,  a  sale  of  auch  land  for  delin- 
quent drain  tax  of  sudi  year,  and  the  tax  deed 
isHued  In  puranance  thereof,  are  roMU  witeo, 
also,  the  aue  and  deed  were  made  by  the  cotut'- 
^  treasurer,  Inatead  of  the  auditor  genoal. — 
Loose  V.  Navarre,  (Mich.)  55  N.  W.  435. 

11.  A  sale  of  land  for  taxea  1878,  made 
after  tht^  tax  list  of  1879  whk  in  the  hands  of 
the  treasurer,  is  Invalid  where  the  delinqueot 
tax  of  the  form^  year  was  not  bron^t  for- 
ward  and  entered  on  the  tax  list  of  the  lattw 
year  before  such  sale^  aa  required  by  Code:, 
I  846.~Sneli  v.  Dubuque  AS.  C.  Hy.  Co., 
flowa.)  65  N.  W.  310. 

13.  A  tax  sale  is  void  If  any  portion  of  the 
tax  for  which  it  waa  made  was  Ul«nL — 'miot- 
son  V.  Webber,  (Mich.)  66  N.  W.  &t. 

BedenriDtion. 

i:).  Where  the  notfoe  of  exitiratioo  of  t^e 
time  for  redemption  of  land  from  tax  sale  ia 
not  served  on  uie  peraon  in  possemion,  a  tax 
deed  Issued  in  pursuance  of  the  sale  is  v<^d. — 
Snell  V.  Dubuque  &  S.  O.  fty.  Co.,  (towaj 
N.  W.  310. 

Tax  titles. 

14.  Where  a  tax  deed  of  ivemiaea  la  ^  no 
effeet  as  against  a  life  tenant  because  given 

before  the  latto-'s  right  of  redempdon  from  the 
tax  Mile  has  expircn,  and  the  grantee  in  the 
tax  deed  subaequraitly  tabes  a  warranty  deetl 
from  the  life  tenant  of  the  property,  sutdi  deed 
operates  as  a  redemption  from  the  tax  sale, 
since  it  conveys  to  bim  simply  the  life  estate, 
and  impoeea  on  him  the  duty  of  paying  the 
taxM.— Little  v.  Edwards,  (Wis.)  55  N.  W.  43. 

 Tax  deed. 

1^.  A  tax  deed  to  premises  while  tb^  are 
in  posaession  of  a  life  tenant,  the  widow  of 
the  former  owner,  and  before  her  right  of  re- 
demption expires,  gives  the  grantee  Onet^  no 
title,  as  against  her.— Uttle  t.  Edwards,  (Wla.! 
55  N.  W.  43. 

 Action  to  try  and  oonflrm. 

10-  In  an  action  to  quiet  titl^  where  It  ap- 

rrs  that  the  land  was  patented  to  one  John 
in  1800;  that  one  Margaret  F.,  iridow.  and 
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k»  cbinghtM',  M«ni«,  conreyed  the  land  to  t 
pltliitlfflB  1880:  that  the  haiibwid  of  Manmret 
was  namad  Jolm,  iriio  died  Intestate  in  ISSi, 
leafing,  aiu^Ting,  bin  widow  and  a  danffhter, 
Nellie;  and  that  lie  had  posaeasion  of  papers  i 
relating  to  the  land;  and  where  no  eridence  is  ' 
offered  to  show  that  the  patentee  was  aot  the  ! 
same  person  who  bad  been  Margaret's  hns- 
baad,-^tto  snffidently  established  that  Margaret 
was  the  widow  of  the  patentee,  and  bw  daufch- 
ter  the  only  heir;  and  that  plaintiff  lias  title, 
within  Code,  f  8B7,  proriding  that  no  person 
shall  be  permitted  to  question  a  tax  title  with- 
out first  riunring  that  he.  or  the  person  nndra 
whom  he  dalms  title,  had  title  to  Uie  property 
at  the  time  of  the  sale.— Pitta  t.  SeaTsy, 
aowa.)  B5  N.  W.  480. 

17.  It  is  proper  for  the  conrt  to  treat  an  ac- 
tion by  the  owner  to  qniet  title  to  land  sold  for 
tRXPs  AS  tin  nctioa  to  re'lp^m,  and  require 
plaintiff  to  reimburse  the  bold»  of  the  tax  title. 
— SneU  T.  Dubnqne  &  8.  C.  Ry.  Co.,  aowa,) 
65  N.  W.  310. 

18.  Where.  In  an  action  by  the  owner  to 
qniet  the  title  to  land  sold  for  taxes,  the  plead- 
ings, filed  within  fire  years  from  the  date  of 
the  tax  deed,  allege  guiorally  that  snch  deed  Is 
Told.  and  no  motion  is  made  fbr  a  more  ape- 
ciflc  statement,  they  ore  sufficient.— Sndl  t. 
Ihibnqae  &  B.  0.  Ry.  Oo.,  aowa.)  66  N.  W.  810. 

Taxation  of  Costs. 

See  "Coata,"  3-6. 

Teacher. 

See  **8cfaoalB  and  School  Districts."  8;  A 

TEIiBaRAFH  OOMF  ANIBS.  * 

Datiea  and  liabilities. 

L  Comp.  St.  G.  80a,  |  12,  declaring  tel- 
ogr^ih  companies  liable  for  nondelivery,  mis- 
takes in  transmisrion,  and  failure  to  poform 
suiy  other  legal  dnty,  in  spite  of  any  condition 
on  ita  iwinted  blanks,  annuls  a  condition  that 
persona  injured  must  present  their  claim  with- 
in 60  days  from  the  time  the  message  was 
sent;  and  sndi  condition,  if  valid,  could  not 
aimly  in  an  action  sounding  in  tort — Pacific 
'lei.  Co.  T.  Underwood.  (Neb.)  55  N.  W.  1057. 

3.  Where  a  telegraph  company  refuses  to 
•iccept  and  transmit  an  offered  measage  be- 
cause the  person  offering  will  not  sign  an 
agreemoit  that  the  company  shall  not  be  liable 
for  any  damages  if  a  claim  be  not  {sesentedt 
in  writing,  within  60  days  after  the  message 
is  filed,  it  violates  its  duty,  under  Comp.  Laws, 

fi  3881-3910,  as  a  common  carrier;  and  the 
act  that  the  person  offering  the  measage  sub- 
■eqnoitlT  ratnma»  and  sends  the  message  on 
the  condltlai  preaoibed,  does  not  core  the 
wrong  or  constitute  a  waiver.— KItto  t.  West- 
am  Union  TeL  Co.,  (S.  D.)  65  N.  W.  769^ 

Telephone  Companlee. 

I>«feotlT«  pdea,  see  "Ne^lgene^"  1. 

THNAN07  IN  COMMON. 

Adverse  poasesaion. 

Possession  by  a  tenant  In  common  and 
Joint  tenant  Is  not  adverse  where  no  claim  is 
made  adverse  to  the  titles  of  the  other  tenanta, 
and  th^  are  In  possession  with  him;  and  it  la 
Immaterial  that,  nnder  soch  drcumstanoea,  he 
pays  taxes  and  makes  improvementa,— Pleraon 
Conley,     ich.)  55  N.  WT  387. 

Tenant. 
8m  "Landlocd  and  Tsaaitt.'' 


TKNiUBB. 

SaiBoienoy. 

!•  Where  a  chattel  mortgage  runs  to  sev- 
eral mortgagees,  jointly,  to  secure  a  jaUat  debt, 
a  tender  to  ^ther  mortgagee  is  good,  and  oper- 
ates aa  to  the  intereats  of  all. — Flanigan  t. 
Seelye,  (Minn.)  65  N.  W.  115. 

S.  Defendant  appointed  plaintiff  agmt  for 
the  sale  of  books  in  a  certain  territory  of  which 
defendant  was  a  nonresident.  After  receiv- 
ing the  books,  plaintiff  sought  to  rescind  the 
contract,  and  dq>osited  the  books  in  the  rail- 
road war^usa»  notifying  defendant  that  they 
were  subject  to  bis  order.  HHd,  that  the  ten- 
der of  the  books  to  defraidant  was  snffitdsnt. 
— Angen  V.  Loomia,  (Mich.)  66  N.  W.  lOOB. 

Testameatary  Oapadly. 

See  "Wills," 

Testamentary  Powers. 

See  'Towers,"  4. 

Timber. 

See  "Logs  and  Logging." 

TIMS. 

Of  brini^ng  actloo,  see  "limltatini  at  Actktis." 

Computation. 

The  statutory  rule  for  computing  time 
does  not  apply  to  ascertain  the  day,  or  the  laat 
day,  on  whloi  a  thing  may  be  done,  whwe  such 
day  is  expressed  Iqr  ita  date.  —  Northwestern 
Guaranty  Loan  Ga  t.  Ohannall,  (lUnn.)  D6  N. 
W.  12L 

Tlfle. 

See  **Qnletlns  Title." 

Title  of  Acts. 

See  "Statuten,"  e-11. 

Torts. 

See  "Acsanit  and  Battery;"  "Gonsnlntcy;''  'de- 
ceit;** **Fal8e  Imprisonment;"  "libel  and  Slan- 
der;" "Negligence:"  "Naisaneo;"  "Trespass;" 
"Trover  and  Conversion." 

Meaanre  d  damages,  see  "Damages,"  16-21. 

Of  semntt  see  "Slaster  and  Servant,"  a 

TOWNS. 

Sea,  •lao»"Oo>nntles;*' "Drainage.*"  "Hlafhwaysr* 

^^choolt  and  School  Districts.*' 

Support  of  paupers,  see  *Toor  and  Poor  Iaws." 

Taxation. 

1.  Under  Comp.  Laws  ISil.  f  1002,  provld- 
los  fbr  the  delivery  to  the  township  treasurer 
«  a  copy  of  the  tax  roll,  with  the  school  and 
library  taxes  in  one  column,  "the  highway 
taxes  In  another,"  and  "the  township  taxes  in 
another,"  taxes  raised  for  roads  or  bridges  un- 
der the  anthority  of  section  477,  subd.  15,  or 
section  V2m.  cannot  be  blended  in  the  same 
column  with  the  township  taxea.— ^TiUotson  t. 
Webber,  (Mich.)  65  N.  wT  837. 

2.  A  tax  for  the  contingent  and  poor  funds 
of  a  township  is  void  if  voted  by  the  township 
board  without  first  having  be«i  submitted  to 
the  voters.— Tillotson  v.  Webber,  (Mich.)  55  N. 
W.  8a7. 

3.  A  sale  ot  land  for  taxes  assessed  for 
township  contingent  purposes,  and  which  were 
not  voted  or  authonzed  to  be  raised  In  the 
township  for  sndi  jrazposes.  Is  void^Loose  T. 
Nawre,  (MidL)  66  N.  W.  4S5w 
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IKDEZ. 


Tranafor. 

To   equity   docket*   see   "Praetlo*  In  CMi 
Oasw."  4. 

TBESFASS. 

By  anlmala,  see  "AnimBls." 

When  sotlon  lies. 

1.  Defendants,  spedal  admltilstraton.  en- 
tered  deceaaed's  hoase  bj  leave  of  hii  widow, 
and  demanded  from  her  certain  chattels,  to 
whose  poeaemion  thej  were  entitled.  The 
wMow  refused  to  sarrender  them,  or  to  nnlock 
the  rooms  where  they  were.  She  asked  defend- 
ants to  leave  the  house,  but  they  remained 
from  6:30  P.  M.  till  after  midnight,  so  that 
plaintiff  was  frightened  and  made  sick.  Htid 
an  actionable  trespaBu, — Mitcbeil  t.  Hitdidl, 
(Minn.)  B6  N.  W.  1134. 

Findings  and  judgment. 

2.  In  treqpass,  plaintiff  claimed  nnder  a 
deed  from  ths  andltor  general,  conveyiag  the 
land  to  him  on  account  of  delmquont  taxes  as- 
sessed thereon.  ~  The  court  found  that  the  levy 
for  township,  highway,  and  school  purposes 
was  in  excess  of  the  amount  authorized,  and 
that  there  were  Irr^laritieR  In  the  proceed- 
ings to  lery  and  colloct  the  tax.  Htid.  that  a 
judgment  for  defendant,  based  on  such  find- 
ings, would  not  be  djstiu-bed  on  the  ground 
that  there  was  no  finding  that  the  land  was 
sold  for  the  unauthorized  tax. — Hea>ck  t. 
Van  Dosen,  (Mich.)       N.  W.  1024. 


Trespandng  Anlmala. 

See  "Animals." 

TRTATi. 

See,  also,  "Appeal;"  "Cca-tiOTurl;"  "ContlHa- 
ance;"  "ETidence;"  "Judgmwit;"  "Jury;" 
"New  Trial;"  "Pleading;"  "Practice  in  CMl 
Cases;"  "Witness." 

BemarkB  and  miaoonduot  of  judge. 

1.  By  agreement  of  the  parties,  and  on  re- 
quest of  the  Jury,  the  latter  were  brought  Into 
court  for  the  purpose  of  hearing  the  evidence 
of  three  certain  witnesses  read  as  to  a  certain 
point.  After  the  eridence  of  one  of  such  wit- 
nesses had  been  read,  the  court  stated  the  sab- 
stance  of  the  evidence  of  the  other  two  on  the 
imint  In  qnestion.  Hdd,  that  this  was  not  suvh 
an  abuse  of  discretion  aa  warranted  a  reversal. 
-^Salladay     Town  of  DodgevUle,  (Wla.)  55  N. 

View  by  jnry- 

3.  It  was  within  the  discretion  of  the  lower 
court  to  refuse  to  allow  the  jury  to  take  a 
view  of  the  premises. — Leidlein  v.  Meyer, 
(Mich.)  55  N.  W.  367. 

Urging  jury  to  agree. 

8.  When  a  jory  report  that  they  cannot 
agree,  the  court  may  send  them  out  for  fur- 
ther deliberation,  and  urge  them  to  use  all 
reasonable  efforts  to  come  to  an  ngreement, 
stating,  as  a  reason,  that  the  case  is  an  ex- 
pensive one  to  try.— Watson  v.  Minneapolis  St 
Ky.  <;©..  (Minn.)  55  N.  W.  742. 

Reception  of  eridenoe. 

4.  The  trial  conrt  may.  in  its  discretion, 
require  that  offers  of  evidence  be  made  so  as 
not  to  roLch  the  ears  of  the  juiTt  and  It  should 
adopt  this  coarse  whoi  the  otTer  to  be  made 
threatens  to  prejudice  the  party  objecting,  if 
heard  by  the  jury. — Omaha  Coal,  Coke  ft  Ume 
Co.  V.  Fay,  (Neb.)  55  N.  W.  211. 

6.  \\'here,  in  answer  to  proper  questions,  a 
witness  volunteers  irresponsive  matter  In  bis 
answers,  which,  on  motion,  is  promptly  strick- 
en out  by  the  court,  in  the  hearing  of  the  jury, 
such  action  amounts  to  a  withdrawal  of  the 
matter  from  the  jury,  and,  in  the  abaenoe  of 
a  requeat,  no  duty  rests  <»  the  oonrt.  cUhar 


at  that  time  or  in  the  general  charge,  to  cau- 
tion the  jury  to  dlareoard  such  matter. — State 
T.  MctJahev,  (N.  D.)  W  N.  W.  75a 

ti.  A  i»aiutiff  may  prfH>erly  Introduce  evi- 
dence to  refute  an  improper  Inference  that 
might  arise  from  matters  drawn  from  him  on 
cross-examination,  though  such  evidence  has 
no  direct  beating  on  the  issues;  and  the  time 
for  the  intiodnction  of  sudi  evidmoe  is  pecul- 
iarly within  the  discretion  of  the  trial  court. — 
Braastetter  t.  Morgan.  (N.  D.)  55  N.  W.  758. 

7.  Under  Code,  S  Sr7V&,  antboriclng  the 
court  at  any  time  before  a  cause  is  finally 
submitted  to  permit  the  Introduction  of  fnrthw 
tostimony  to  correct  an  evident  mistake,  where 
there  is  an  affidavit  showing  newly-dlaoovered 
evidence  and  diligence,  there  will  be  no  inter- 
ference on  app^  with  the  oonrt's  exercise  of 
discretion  in  permitting  forth er  evidence,  though 
the  record  shows  an  entry,  "Canse  submitted." 
—Thatcher  v.  Stickney,  (Iowa,)  65  N.  W.  488L 

»■  Refosal  of  Intervener's  regaest  to  Intro- 
duce notee  in  evidence  several  aan  after  the 
closing  of  the  evidaioe,  and  after  It  bad  made  its 
argument  and  plaintiff  had  be|;nn  his,  will  not  be 
considered  an  abuse  of  discretion,  where  no  rea- 
son is  given  why  it  was  not  offered  sooner,  and 
no  offer  to  connect  the  notes  witJi  the  case  Is 
made,  excmt  as  that  foct  might  be  presumed 
from  their  dates  and  the  Indorsements  thereon. 
—Hamilton  Buggy  Go.  t.  Iowa  Buggy  Co., 
(Iowa,)  55  N.  W.  496. 

U.  Where,  in  an  action  to  recover  for  pw- 
sonol  injuries,  plaintiff  offered  at  the  close  of 
defendant's  evidence  to  prove  the  probable 
length  of  plaintiff's  life  by  mortality  tables,  It 
was  within  the  sonnd  discretion  of  tiie  conrt  to 
reject  such  testimony. — McDermott  v.  Chicago 
A^,  W,  Ry.  Co.,  (Wia)  55  N.  W.  179. 

10.  It  ia  not  an  abuse  of  discretion  to  r^ 
^se  i»ermlBsion  to  allow  a  party,  after  close  of 
a  trial,  to  amend  bis  pleading,  and  offer  ad- 
ditional, Dewly-disoovered  evidence,  where  the 
witness  whose  testimony  was  to  be  Introdnced 
testified  in  the  oause,  and  the  testimony  pro- 
posed was  such  as  the  pleadinffs  and  evid«i<!0 
should  have  saggeeted  iaauiry  for,  and  no  dill* 

fence  to  procure  It  is  snown. — Le  Moyae  v. 
traden,  (Iowa.)  55  N.  W.  14. 

11.  It  is  within  the  discretion  of  the  trial 
conrt  to  allow  the  introduction  of  additional  evi- 
dence after  the  evidence  In  the  rase  has  been 
closed.— Des  Moines  Sav.  Bank  v.  Ckrffax  Hotel 
Co..  (Iowa,)  55  N.  W.  67. 

Obifeotlons  to  evidenoe. 

12.  Evldenee  admitted  wtthont  objection  In 
tbt  lower  court  cannot  he  rejected  on  a  trial 
de  novo  in  the  appellate  court. — (xrafton  v. 
Moorman,  (Iowa,)  55  N.  W.  308. 

'  13.  After  testimony  has  been  taken,  objec- 
tion thereto  should  be  made  by  motion  to  strike 
it  out.— Payne  v.  Dicus,  aowa,)  55  N.  W.  483, 

14.  \\'here  an  objection  to  evidence  offered 
Ir  of  such  a  character  that  other  evidence  may 
remove  it  the  objection  must  be  specifically 
stated  when  the  evidence  Is  offered. — Kine  v. 
Nichols  &.  Sht'piinl  Co..  (Minn.)  5.">  N.  W.  mi. 

15.  Exceptions  based  on  an  objection  to  evi- 
dence in  the  form  of  "I  (^ect"  cannot  be  con- 
sidered.— Hutchinson  v.  whitman,  (Mich.)  65 
N.  W.  438. 

IS.  A  party  excepting  to  the  admissioo  of 
objectionable  erideuce  does  not  waive  his  ex- 
ception by  Bubseqaentiy  moving  that  the  erl- 
(lence  be  stricken  nut  and  failing  to  exc^t  to 
the  overruling  of  the  motion.— Qaqter  t.  Heini- 
bach,  (Minn.)  55  N.  W.  559. 

Argument  of  counsel. 

17.  In  his  opening  to  the  jtuy.  plaintiff's 
counsti  said,  "He  sends  to  the  slums  down 
here,  and  gets  his  bond,"  but  immediately  with- 
drew the  statement.  The  record  failed  to 
show  in  what  connection  the  remark  was  made. 
Held  not  reversible  error.— Kvans  v.  Montgom- 
ery, (Mich.)  55  N.  W.  362. 

18.  While  counsel  have  no  ri^t  to  read  law 
to  the  jnry,  they  may  stato  ao  muck  ti  tta 
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(law  ma  ther  claim  it  to  be  as  mar  enable  them 
to  lay  before  the  jurj  an  intelligent  idea  of  the 
force,  effect,  and  beerios  of  tne  t;eBtii)ioDy. — 
EUwazds  T.  Common  Council  of  Three  Rivefs, 
<Mlch.)  55  N.  W.  1003. 

19.  The  remark  of  plaintiffs  counsel,  Id  his 
address  to  the  jury,  that  defendant  can  bring 
experts  from  one  end  of  the  world  to  the  other 
to  defeat  plaintiff;  that  it  has  moner  enough 
to  do  lt,-^Tinr  been  expresalr  disconnte- 
nanced  br  the  eonrt.  will  not  be  held  error,  in 
the  atuence  of  an  amrmatlTa  showing.— Dngan 
T.  ChicsKO,  St.  F..  M.  ft  O.  Rr.  Go.,  (Wis.)  60 
N.  W.  854. 

90.  Where,  in  an  action  for  the  price  of  a 
wheel,  the  wrae  is  whether  or  not  defendant 
■accepted  the  wheel,  it  is  competent  for  plain- 
tiffs coanael.  In  argument,  to  comment  on  the 
fact,  proven  in  evidence,  that  defendant  had 
sold  the  wheel  after  the  commencement  of  the 
notion,  as  showing  an  acceptance  before  tiie 
institution  of  the  action. — valler  Iron-Worlca 
Manufg  Co.  t.  Grand  Raplda  FIoarlng-MiU 
Co..  (Wte.)  55  N.  W.  «Wt 

Instructions. 

21.  In  an  action  on  a  contract.  It  is  proper 
"to  change  a  request  to  charge  that  the  jurj 
are  not  authorized  to  find,  except  on  "clear 
and  conTincing  ^roof,"  etc.,  so  that  it  will  read, 
■except  on  "a  fair  preponderance  of  proof,"  etc 
—Evans  v.  Montgomery.  (Mich.)  55  ».  W.  362. 

22.  The  contradiction  between  an  Initroo- 
tioD  that  it  was  incumbent  on  intervener  to  es- 
tablish the  material  averments  of  its  petition, 
■and  another,  that  it  was  admitted  intervener 
was  incorporated,  and  as  to  that  fact  no  evi- 
dence was  necessary,  but  it  should  he  accented 
as  established,  la  not  misleading.  —  Hamilton 
^g^^Co.  V.  Iowa  Baggy  Co.,  (Iowa,)  55  N. 

23.  A  defendant  cannot  complain  that  the 
Instrnctlons  were  not  safficiently  full,  when  he 
asked  no  instructions  himKeif,  —  Shroedcr  v. 
Webster,  (Iowa,)  55  N.  W.  669. 

2i-  In  an  action  for  the  conversion  of  tim- 
ber, and  iron  dogs  used  to  hold  it  together, 
where  the  Jaiy  are  told  that  the  burden  is  on 
pliUntllf  to  prove  his  case  by  a  preponderance 
■of  evidence,  and  expressly  directed  that  they 
are  to  judge  of  the  facts,  ttie  fact  that  in  sev- 
eral instructions  they  are  told  that  they  must 
be  "convinced"  of  certain  fact«  to  entitle  plain- 
tiff to  recover  is  not  neeesanrily  misleading. — 
Davidson  t.  Kolb,  (Mich.)  55  N.  W.  373. 

2B.  It  is  not  error  to  refiiHC  an  instruction 
-requested,  though  it  correctly  states  the  law, 
.and  is  applicable  to  ttu  case,  when  the  court, 
fn  its  gonoral  charge,  has  fnlly  covered  the 
sume  pointd.— State  t.  HcOahey,  (N.  D.)  55  N. 

2H.  Where  the  fact  to  be  found  is  to  be  de- 
-termlned  on  th«  consideration  of  nnmerotis 
facts  and  circumstances  proved,  whether  the 
trial  court,  after  it  haj  clearly  stated  to  the 
.Jory  the  general  rules  that  are  to  control  them 
in  their  deliberations,  shall  call  their  attention 
to  particular  facts  and  cirpumstances,  is  in  its 
discretion.  —  Watson  v.  Minneapolis  St  Ry. 
-Co..  (Minn.)  53  N.  W.  742. 

—  Pleading  to  support. 

37.  Wlien  tlie  defense  to  an  action  for  the 
price  of  sheep  is  th.it  tliey  were  warranted 
-soniid,  I>iit  were  disensed,  so  tliat  the  consider- 
ation fiiilMl,  iind  the  warranty  was  broken, 
an  instruction,  three  times  repeated,  that  a 
failure  of  connideration,  breach  of  warranty, 
or  fraud  is  a  valid  defense,  is  prejudicial  error, 
no  f ra  ad  being  alleged. — Farmers'  k  Mer- 
chants* Bank  v.  Upham.  (Neb.)  66  N.  W. 
1014. 

 Erldenoe  to  support. 

28.  An  lustroctitm  submitting  to  the  jury 
"Che  reaaanablmeM  of  the  compensation  voted 
1>r  defei^ant  to  Its  officers,  and  charging  the 
Jury  that,  If  they  found  that  the  sum  voted 
^hsn  defMdant  waa  Insolvent  was  twiasMii^ 


able,  such  fact  should  be  considered  in  deter- 
mining the  Intent  and  purpose  of  the  assign- 
ment of  the  claim  to  intervener,  is  not  given, 
in  the  absence  of  evidence  as  to  the  reasonable- 
ness of  the  compensation,  where  it  appears  that 
the  compensation  voted  «>vered  a  pmod  of  sev- 
'  eral  months  prior  to  defendantfs  incorporation. 
— Hamilton  Bnggy  Co.  t.  Iowa  Bugsy  On., 
aowa.)  66  N.  W.  496. 

 Invading  province  of  jury. 

39.  In  an  action  agiUnst  a  town  to  recover 
for  injuries  caused  1^  an  obstruction  in  the 
highway,  where  the  undisputed  testimony  is 
that  there  was  a  stone  or  stones  in  the  trav- 
eled track.  It  is  not  error  for  the  court  to  stste 
to  the  jury  the  substance  of  the  testimony  on 
both  sides  as  to  the  size  and  situation  of  the 
stone,  and  say  that  "there  Is  no  question  at  all 
under  the  testimony  that  there  was  a  stone 
there.  Its  size  and  character  and  location 
you  are  to  determine."— Salladay  v.  Town  of 
Oodgeville.  (Wis.)  55  N.  W.  696. 

80.  On  presentation  of  a  claim  against  the 
estate  of  a  decedent  for  conversion  of  certain 
logs,  where  there  was  some  evidence  that  the 
sale  of  the  logs  by  decedent  was  with  claim- 
ant's consent,  it  was  proper  to  refuse  to  charge 
that  claimant  was  entltlwl  to  the  value  "at  the 
lime  of  the  eouverslon,"  with  interest,  the 
question  of  conversion  bdng  for  the  Jury.— 
Ir^ntlsB  V.  Ross'  Estate,  (Mich.)  55  N.  W. 
613. 

81.  In  an  action  for  the  conversion  of  tim- 
ber, and  iron  dogs  used  to  hold  It  together, 
where  the  court  charges  that  there  is  eviden«N» 
also  that  some  iron  dogs  went  along  with  the 
timber,  and  got  into  defendants*  poss^'s^ioii. 
and  that  "I  think  in  fact  defendants  acknowl- 
edge that  there  are  some  of  these  articles  in 
th^  possession,  and  have  been,"  plalntilf  has 
no  ground  for  complaint.— Davidson  v.  Kolb, 
(Mich.)  55  N.  W.  373. 

39.  An  instruction  wiAch  might  lead  the  jury 
into  supposing  they  could  find  a  certain  fact 
from  the  evidence  is  erroneous,  unless  there  is 
no  evidence  as  to  such  fact. — Bngland  v.  Tol- 
lefsen,  (Mhm.)  65  N.  W.  123. 

 Directing  verdict. 

88.  On  the  employmmt  of  plaintiff  by  de> 
fendants  tor  a  stipulated  term  It  was  agreed 
that.  If  defendants  eouHnued  in  the  manufactur- 
ing  business  after  such  term,  plaintiffs  services 
shonld  be  retained.  In  an  action  for  wages  for 
such  further  term,  on  the  Issue  whether  defend* 
ants  continued  manufacturing,  it  appeared  that, 
when  the  contract  was  made,  defendants  were 
manufacturing  four-horse  eveners.  After  tiie 
original  term^  plaintiff  worked  for  defendants 
Irt  days,  durmg  which  they  were  manufactur- 
ing, as  plaintiff  testified,  three-horse  eveners  in 
the  same  way,  and  for  the  same  purposes,  as 
they  had  been  manufacturing  the  others.  There 
was  evidence  that  such  turee-horse  eveners 
were  made  only  as  an  experiment,  and  that 
there  was  no  continuation  of  manufacturing. 
Held,  that  the  court  property  refused  to  direct  a 
verdict  for  defendants. — Wliitworth  v.  Brown, 
(Wis.)  55  N.  W.  422. 

 Harmless  error. 

84.  A  Judgment  will  not  be  disturbed  be- 
cause of  an  instruction  submitting  to  the  jury 
an  issue  not  within  the  pleadings,  where  thv 
only  effect  of  such  instruction  i*  in  favor  of 
the  party  complaining.— Fitzgerald  v.  Meyer, 
(Nob.)  55  N.  AV.  21KJ.  *  ** 

35.  Though  instructions  are  not  clear  and 
without  contradiction,  still  the  verdict  will  not 
be  set  aside,  if,  upon  the  evidence,  no  other  v^ 
diet  could  be  sustained.-~Jau8cn  v.  Williams, 
(Neb.)  55  N.  W.  279. 

 Exceptions. 

86.  An  exception  "to  each  of  the  InstmctionB 
given  by  the  court  to  the  jury,  respectively," 
is  not  such  an  exception  as  entities  appellmt 
to  a  review  of  the  general  Instructiooa.— Baa- 
tanry  v.  Sberla,  (&  D.)  55  N.  W.  738. 
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87.  Wbere  no  excepUonB  are  taken  to  In- 
■traetioni,  they  most  stand  as  tbe  correct  law 
of  the  case.— Peet  t.  Chicago.  M.  &  St.  P.  Bj. 
Oo^  (tmd  06  N.  W.  508. 

Instrnotions — Estoppel  to  object. 

8S.  Brnr  cannot  be  predicated  on  an  In- 
■trnction  given  la  langaage  substantially  like 
an  instrnction  requested  by  appellant.— Alberts 
V.  VUlage  of  Vernon,  (Mich.)  o5  N.  W.  1022. 

89.  Where  a  party  asks  an  tostrnction,  he 
cannot  complain,  though  it  incorrectly  states 
an  issue  to  be  tried. — Dawson  t.  wiUiams, 
(Neb.)  55  N.  W.  284. 

Verdict. 

40.  Where,  on  request  of  defendant,  an  ad- 
ministrator was  permitted  to  be  made  a  party 
defendant,  the  omission  of  his  name  from  the 
title  of  the  case  as  given  in  the  verdict  is  not 
such  a  defect  as  to  prevmt  tbe  entry  of  a  Jndg- 
ment  on  It— Paziiata  v.  MeNeal,  Q4ebJ  55  N. 
W.  222. 

41.  A  verdict  for  plaintiff  in  an  action  for 
personal  Injuries,  clearly  inadequate,  under  the 
evidence,  as  to  the  amount  of  damages,  may  be 
set  aside.  —  H«td»son  v.  St.  Paul  &  D.  Ry. 
Co.,  (Minn.)  65  N.  W.  63. 

^  It  is  ground  for  a  new  trial  for  a  jnror 
to  tell  his  fellow  jurors,  while  they  are  condd- 
ering  their  verdict,  facts  in  the  case  within  his 
own  personal  knowledge,  but  not  given  in  evi- 
dence. He  should  make  them  known  during 
the  trkL  and,  if  desired,  testify  as  a  witness.— 
Wood  River  Bank  t.  Dodge,  (Neb.)  6S  N.  W. 
234. 

Trial  by  court. 

48.  A  Judgment  in  a  case  tried  without  a 
jury  win  not  be  disturbed  because  of  the  ad- 
misdon  of  immaterial  testimony,  where  the  tes- 
timony properly  admitted  justifies  the  finding. — 
Dewey  v.  Algire,  (Neb.)  65  N.  W.  276. 

44.  An  objection  that  conclusions  of  law  are 
not  justified  by  the  findings  of  fact  may  be 
raised  on  a  motion  for  a  new  trial.— mieny  t. 
WolvertoQ.  (Minn.)  65  N.  W.  822. 

45.  A  fact  found  by  the  oonrt.  thout^  ex- 
pressed as  m  conclusion  of  law,  wfll  be  treated 
as  a  finding  of  fact.-^a8hlng  v.  Cable,  (Minn.) 

65  N.  W.  736. 

46.  Where  a  complaint  shows  that  a  con- 
tract was  Joint,  and  alleges  that  the  liability 
thereon  had  been  assumed  by  one  of  the 
obligees,  and  he  is  accordingly  sued  alone,  and 
defendant  raises  an  issue  on  such  allegations,  a 
finding  by  the  conrt  simply  that  there  was  a 
Joint  obligation,  and  the  amount  due  thereon, 
will  not  Jasti^  a  judgment  against  the  party 
named  as  strie  defendant— Little  v.  Lee,  (Minn.) 

66  H.  W.  787. 

47.  l%ourii  there  Is  no  exception  to  the 
finding  of  the  court,  an  exception  to  an  er> 
roneous  refusal  to  find  is  available  as  RTound 
for  reversal.— Valley  Lnmber  Go.  t.  Hogan, 
(Wis.)  66  M.  W.  ^ 

TBOVBB  Am  CX)NVEBSION. 

Against  receiver,  see  "Reoeiven,"  4. 

What  ooDstitnte  coDversion. 

1.  One  who  sells  property  as  under  a  mort- 
gage which  was  not  included  therein  is  liable 
for  the  conversion,  whether  he  knew  it  was 
not  included  or  not.— Eenney  v.  Kannej,  (MIdL) 
65  N.  W.  982. 

8.  In  an  action  by  Junior  mortgagees  to  re- 
cover of  senior  mortgagees  of  tbe  same  chattels 
the  value  thereof  in  excess  of  the  senior  mort- 
gage debt,  it  appeared  that  defendants  were 
permitted  to  remove  the  property  from  the  state 
to  sell  it  to  satisfy  the  mortgages;  that  they 
removed  it,  and  used  it  in  opening  and  running 
a  saloon  for  themselves:  that  they  intraded  to 
open  the  saloon  when  they  removed  tho  prop^ 
t7,  and  concealed  their  purpose  from  tbe  other 
povttea  Interested  in  saeh  pEOpwty.   HM  to 


show    a    conversion.  —  Peregiv   T.  Whcdor^ 

(Iowa,)  55  N.  W.  462. 

Eridenoe. 

8.  In  an  action  by  an  executor  for  the- 
oonversion  by  defendant  corporation  of  bonds- 
alleged  to  have  been  deposited  with  it  by  his 
testator  for  safe-keeping,  it  is  error  to  exclude- 
questions  asked  of  plaintiff  as  to  whether  his 
testator  owned  any  sncb  bonds  at  and  prior  to- 
the  time  at  which  they  are  claimed  to  have 
been  placed  in  defendant's  custody. — McNamara 
v^  (krgoration  of  New  Melleray,  (Iowa.)  65  N. 

4.  In  an  action  by  an  executor  for  tbe  eon- 
version  by  defendant  corporation  of  bonds  al- 
leged to  have  been  deposited  with  it  by  his 
testator  for  safe-keeping,  a  receipt  for  such 
bonds,  signed  by  one  M.  individually.  Is  admia- 
nble  when  evidence  had  been  introdnced  that 
M.  acted  for  the  defendant  in  all  its  dealings, 
and  uniformly  signed  his  individual  name  to- 
receipta  for  monw  and  property  received  by  the 
corporation.— McNamara  v.  Goiporation  of  Nsw~ 
Melleray,  aowa,)  66  N.  W.  322. 
Instructions. 

B.  In  an  action  for  the  conversion  of  tim- 
ber, and  iron  dogs  need  to  hold  It  together, 
it  is  not  error  to  charge  that  the  Iron  dogs 
low  the  same  rule  as  the  timber.  Tlie  damage- 
was  just  what  th^  vers  actually  worth  at 
that  time  and  place.  I  do  not  know  how  manr 

Jon  will  find  that  the  defuidants  have  ever 
ad  anytUng  to  do  with.**— Davidson  T.  Kidb^. 
(Mich.)  W  N.  W.  87a 

TroBtee  FroceM* 

See  "Oamlshment." 

TBT7BTS. 

Deed  of  trust,  see  "Mortgages." 
Effect  on  statute  of  Umftatlaaa,  see  ''Umitar- 
tion  of  Aettons,"  9,  la 

Besnltlng  trnsts. 

1.  Complainant  and  Us  mother  onployed' 

EL  to  buy  land  for  them,  and  furnished  the- 
money  for  the  first  payment,  H.  taking  the  con- 
tract of  sale  in  his  name.  Sabaeqaently  they 
paid  the  balance  of  the  price,  whereupon  a  deed- 
was  made  to  H.  by  the  vendor,  with  the  knowl- 
edge and  consent  of  complainant  and  his  moth- 
er. The  title  was  put  in  H.  for  the  sake  or 
convenience,  he  agreeing  to  convey  to  the  com- 
plainant  and  his  mother,  when  requested.  Hdd' 
that,  under  How.  St  I  6669,  proriding  that 
"when  a  grant  for  a  valuable  consideratioit 
•hall  be  made  to  one  pmoa,  and  the  coinsidera- 
tion  thereof  diall  be  paid  by  anothor,  no  use  or 
trust  shall  result  in  favor  of  the  person  by 
whom  such  payment  shall  be  made,  the  per- 
sons furnishing  the  money  had  no  rl^ts  in  the- 
property  as  agiUnst  H.'s  creditors,  and  a  sale 
uuuer  execution  against  H.  would  not  be  en- 
joined.-—Barnes  V.  Munroe,  (Mich.)  56  N.  W.. 
431. 

3.  The  rights  of  the  execution  creditors- 
would  not  be  affected  by  a  conveyance  of  the 
land,  subsequent  to  the  levy,  by  H.  to  com- 
^inant— Barnes  v.  Munroe,  (Mich.)  66  N.  W.. 

Gonstruotive  trust. 

8.  Persons  who,  bv  tbe  frandalent  con- 
duct of  themselves  or  tnelr  agents,  obtain  pos- 
session of  the  assets  of  an  Insolvent  bank,  and* 
are  unable  to  return  to  the  recover  such  assets- 
In  kind,  will  be  held  strictly  accountable  for 
their  value.— State  v.  Commercial  ft  Sav.  Bank^ 
(Neb.)  66  N.  W.  640. 
Sale  of  trust  property. 

4.  Defendant,  who  owned  an  undivided  one^ 
third  interest  in  land,  and  hrid  the  balance  aa 
trustee,  sold  it  without  notice  to  the  cestids 
que  trustent,  as  ordered  by  the  conrt  BhorOr 
dmaallsr  he  fllad  a  lepovt  vltik  the  conrt  to 
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which  th«  esta.te  Traa  bdng  admioiBtered,  and, 
on  notice  to  the  cestuls  gae  trustent,  snch  sale 
was  confirmed.  Bdd  a  Tliltd  sale,  the  irreRular- 
itj  in  failing  to  gire  notice  to  the  cestuis  que 
trostent  of  Intrat  to  sell  bdnc  cored  bjr  the  rat- 
ification and  affirmance.— Doner  Banks, 
<Iowa,)  66  N.  W.  674. 

Following  tnut  property. 

&  Where  money  has  been  deposited  br  a 
treaaorer  of  a  township  In  a  bank  which  subse- 
quentlr  makes  an  assignment  for  the  benefit  of 
its  creditors,  it  Is  not  necessarr,  in  order  to  fol- 
low the  money  as  a  trust  fnnd,  to  trace  the  de- 
posit Into  specific  propertr;  bat  It  lias  no  great- 
er interest  than  an  ordinary  creditor  In  land 

Snrchased  before  any  money  was  deposited  by 
B  treasurer,  and  to  which  Its  d«Kmts  in  no 
way  ocntrlbntod.— District  Tp.  of  Eureka  t. 
FaraunT  Bai^  CfowaJ  6S  N.  W. 

Boforoement  of  trtut. 

0.  An  allegation.  In  a  complaint  to  declare 
&  farored  an>licant  for  a  lease  of  state  mineral 
land  a  trustee  for  plaintitF,  that  an  agreement 
and  combination  were  formed  between  the  fa- 
vored applicant  and  other  persons  for  the  pur- 
pose of  acquiring  leases  of  state  mineral  land* 
and  that  the  land  eommissioaer  "Iwcame  a 
member  of  such  combination,"  Is  not  an  alle- 
catlon  that  the  commissioner  had.  or  that  it 
was  ever  agreed  that  he  should  baTe,  any  In- 
terest In  the  leases  applied  for.— Bakw  t.  Jaml- 
•on,  (Minn.)  65  N.  W.  749. 

7.  Where  nxuiey  htm  been  depodted  a 
treasorer  of  a  townsblp  fn  a  bank  which  snbse- 
fiuently  makes  an  assignment,  a  decree  In  an 
Action  to  establish  a  trust  that,  if  the  property 
in  the  hands  of  the  assignee  shall  not  prove 
•nffident  to  pay  all  claims  for  tmst  funds  of 
«qnal  equities  with  that  of  plaintiff,  pro  rata 
payments  shall  be  made,  is  anauthorized  when 
no  party  to  the  action  asked  such  relief.— Dis- 
trict Tp.  of  Eureka  T.  Fanners'  Bank,  (Iowa.) 
SS  N.  W.  342. 


TompIkM  and  Toll  Soads. 

airing  obligatioii 
tntioiiai  Law,"  B. 


Imp^riag  obligatton  of  oontraeta,  see  "Contti- 
ai  ~ 


Ultra  Vires. 

Omttacta  of  corporation,  see  "Conuratlons,"  7. 

TTndue  Influence. 

Ot«  taatator,  aee  "Willi,"  4.  6. 

Unions. 

Sea  "OouqUracy." 

United  States. 

Adverse  possenrion  against,  see  "Advene  Foa- 

BCBSiOP.  1. 

Usage. 

«ee  •HJnatom  and  Usage." 

USUB7. 

Wbat  oonstitutes. 

I.  Where  one  buys  an  accommodation  note 
4>f  the  payee,  not  knowing  that  it  is  accommo- 
dation paper,  but  sappoung  that  it  is  already 
a  valid  snbmsting  security  in  the  hands  of  the 
payee,  the  transaction  Is  not  usurious,  though 
the  paper  he  twugbt  at  a  discount  greater  tlian 
the  legal  rate  of  interest. — Holmes  r.  State 
Bank,  (Minn.)  65  iS.  W.  555. 

i.  Plaintiff  applied  to  defendant  for  a  loan 
-of  f3O0  for  six  mouths  at  a  given  interest,  to 
be  secured  by  a  chattel  mortgage  on  personal 
jproperty,  and  agreed  to  pay  defoudaatt  'Vor  act- 
ing a*  wj  agent  in  procoring  sodi  loan,  and  for 


examining  said  property,  and  drawing  the  nec- 
essary papers,  *  *  *  the  sum  of  $60." 
Plaintiff  was  unaUe  to  pay  the  principal  when 
due,  and  an  extension  of  one  month  was  ob- 
tained, on  payment  of  (10.  The  time  wafc 
extended,  on  payment  of  flO  each  month,  flitt 
nearly  a  r«ar.  Plaindtf  claimed  that  the  $60 
withheld  from  the  original  loan,  and  the  month' 
ly  payments  of  flO,  were  In  fact  payments  of 
interest  on  the  loan,  and  brought  action  to  re- 
cover the  amount  of  snch  payraentH  exceeding 
10  per  cent  as  usurious.  There  was  evidence 
that  defendant  obtained  the  loan  from  his  fa- 
th«^in-law,  who  had  been  engaged  in  such  trans- 
actions for  years.  There  was  also  evidence  that 
the  money  really  Iwlonged  to  defendant.  HrJd. 
that  on  tither  theory  a  verdict  for  plaintiff 
would  not  be  disturbed.— Dayton  t.  Dearholt, 
(WlB.)  05  N.  W.  147. 

Vacation. 


Of  highway,  aee  "Hi 
0(  judgment,  see  "J 


iwaya,"  8-12. 
lent."  24r27. 


Variance. 

Between  declaration  and  writ,  see  "Replev- 
in,- 7.  ^  -i» 

 pleading  and  itroof,  aee  "Pleadiniu" 

YHNDOB  AND  PUKOTTAHKB. 

See,  also^  "Ooveoants;"  "Deed;"  "Pranda,  Stat- 
nta  ot,**  8-6;  "Fraudulent  ConvCTancea;" 
"Sale;"  "Specific  Performance." 

PowOT  of  attorney,  see  "Powers,"  1-8. 

Property  aubject  to  mechanic's  Ifen,  see  "Me- 
chanics' Liens,"  1-6. 

Subrogation  to  vendor's  ris^ts,  see  "Subroga- 
tion7'  8,  4. 

The  contract 

1.  Flalntifl  agreed  with  defendant  to  sell 
him  certain  land  tor  $23,500  at  any  time  within 
the  next  nine  months,  giving  him,  in  effect,  an 
option  for  that  time.  Improvements  on  the 
property  having  been  burned,  defendant  ac- 
cepted the  option,  and  at  the  same  time,  and  as 
a  part  of  the  same  transaction,  demanded  the 
Insurance  money  on  the  property  destroyed  by 
fire,  claiming  that  it  should  be  u>plied  on  the 
purchase  price.  Plaintiff  refused  to  deed  the 
property  on  such  condition,  but  offered  to  make 
the  deed  on  payment  of  $23,500,  and  this  de- 
fendant refused.  Plaintiff  did  not  tender  a 
deed  of  the  property  at  this  time,  but  later, 
having  discharged  a  mortgage  on  the  property 
with  the  insurance  money,  tendered  a  deed  for 
$23,500,  which  defendant  refused  to  accept. 
Beid,  that  there  was  no  oompleted  contract  of 
sale.— Clark  v.  Burr,  (Wis.)  56  N.  W.  401; 
Burr  V.  Olark,  Id. 
•  Time  of  performaaue. 

3.  Defendant  conveyed  land  to  plaintiff, 
anbject  to  a  mortgage,  agreeing  to  pay  the 
mortgage  "as  soon  as  it  can  be  according  to  its 
terms.'  In  the  mortgage  was  a  reservation  to 
the  mortgagor  of  the  right  to  pay  off  the  mort- 
gage on  any  day  named  for  maldng  a  payment 
of  interest  EM,  that  it  was  the  duty  of  de- 
fendant to  avail  himself  of  the  earliest  oppor- 
tunity to  pay  off  the  mortgage  at  which  the 
mortgagor  could  have  paid  It— Likes  v.  Polk, 
(Iowa,)  55  N.  W.  328. 

Bights  and  remedies. 

8.  Where,  in  an  action  f6r  breach  of  con- 
tract to  sell  land  because  of  the  inability  of 
the  vendor  to  convey  good  title,  the  vendee 
claims  as  items  of  damage  interest  on  all  sums 
paid  on  the  contract,  taxes,  and  the  cost  of  im- 
provements, the  vendor  may  offset  the  rental 
value  of  the  premises,  to  be  estimated  without 
the  Improvementa  placed  thereon  by  the  ven- 
dee.—Lancoure  V.  Dupre,  (^iiun.)  55  N.  W.  12». 

4.  In  au  action  by  a  vendee  for  a  breadi 
of  omtract  to  aeU  real  property  beoanae  of  the 
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Inability  of  the  vendor  to  conTey  good  title,  Ae 
vendee  may  recover  ioterest  upon  all  moneys 
paid  on  the  contract  from  the  date  of  payment, 
whether  paid  as  principal  or  interest,  taxes  up- 
on the  premises,  with  interest  from  the  dates  of 
payment,-  and  the  valne  of  improvementa  pnt 
on  the  land  by  him  in  good  faith,  In  so  fiir  as 
such  Improvements  may,  at  the  time  of  the 
resdssion  of  the  contract,  permanently  enhance 
the  value  of  the  land.— Lancoure  v.  Dupre, 
(Minn.)  55  N.  W.  129. 

Bights  and  remedies — Besdssion. 

5.  Where  the  grantee  of  lots  obtains,  by 
aftreement,  a  rescisBion  of  the  sale,  as  to  part 
of  the  lota,  because  of  the  failure  of  title,  after 
knowledge  by  him  of  the  true  state  of  the  title 
to  the  remaining  lots,  and  agrees  that  the 
grantor  may  perfect  the  title  to  the  latter,  ha 
cannot  afterwards  rescind  the  s&ie  as  to  the 
latter  on  the  ground  of  fraudulent  r^resenta- 
tions.— McL«nnaa  v.  Prentice.  (Wis.)  ^  N.  W. 
764. 

6.  A  contract  for  the  sale  of  land  stipulnted 
that  the  agreement  should  be  void,  at  the  elec- 
tion of  the  vendors,  if  the  vendee  defaulted  in 
the  payment  of  a  part  of  the  purchase  price 
Bccordug  to  the  condltionB  of  nis.  note.  The 
note  was  made  payable  at  a  certain  bank,  was 
there  for  collection  when  due,  and  was  not 
paid.  The  vendors  gave  Immediate  notice  that 
they  had  elected  to  declare  the  contract  void, 
and  returned  the  note.  Beld,  that  it  was  not 
neceesary  for  the  vendors  to  have  at  the  bank, 
In  reamness  for  delivery  when  the  note 
matured,  a  deed  of  conv^snoe  of  the  prem- 
ises, in  order  to  exercise  their  rigbt  to  de- 
clare the  contract  void. — Qrant  v.  Mmidi, 
(Minn.)  55  N.  W.  902. 

7.  It  is  not  necessary  that  a  vendm  return 
the  part  of  the  purchase  price  which  had  been 
paid  in  order  to  exercise  a  right  to  readnd. — 
(Jrant  v.  Munch.  (Minn.)  55  N7  W.  902, 

Vendor's  lien. 

8.  In  an  action  by  an  administrator  to 
forodose  a  vendor's  lien  on  land  conveyed  by 
plaintiff's  intestate  to  defendant,  a  son-in-law 
of  the  intestate,  defendant's  evidence  was  that 
the  consideraUon  of  the  conveyance,  in  addi- 
tion to  a  cash  payment  made  at  the  time  of 
the  purchase,  was  that  defendant  should  sup- 
port the  intestate  during  her  lifetime;  that 
the  notes  for  the  balance  of  the  price  were 
given  to  protect  the  intestate  in  case  she  did 
not  live  amicably  with  defendant;  that  the  in- 
testate lived  with  defendant  until  her  decease, 
and  that  during  her  lifetime  she  did  not  ask 
ifor  the  payment  of  either  the  principal  or  the 
interest  on  the  notes.  Hdd,  tliat  a  uecree  dis- 
□lissine  the  bill  was  properly  entered.— Hust<»i 
V.  WaTdron,  (Mich.)  55  NT W.  GIO. 

Bona  fide  purobasers. 

9.  The  record  of  an  instrument,  required  by 
law  to  be  sealed,  which  does  uot  show  a  oofiy 
of  the  seal,  or  any  device  representing  it,  is 
nevertheless  valid  and  suUicieiit  as  notice,  if  it 
shows  in  any  way  that  the  instrument  was 
sealed.— Beardsley  v.  Day,  (Minn.)  65  N.  W. 
40. 

to,  A  purchaser  at  a  foreclosure  sale  of  a 
usurious  mortgage  who  pays  the  purchase  mon- 
ey without  notice  of  the  usury  will  be  protected; 
and  so  also  will  a  person  who.  after  the  sale, 
and  before  the  expiration  of  the  time  for  re- 
demption, buys  vitnout  notice  the  estate  of  the 
mortgagee  who  bid  in  the  property. — Holmes 
r.  State  Bank.  (Minn.)  55  N.  W.  556. 

U.  A  purchaser  of  land  from  one  who  ap- 

Eears  by  the  records  in  the  register's  oHice  to 
e  the  owner  is  not  chargeable  with  notice  that 
it  is  assessed  to  another  person  for  taxation. — 
RouBsain  v.  Norton,  (Minn.)  65  N.  W.  747. 

12.  The  presence  oi  graves  m  a  part  of  a 
tract  of  land,  some  with  gravestones  bearing 
the  names  of  those  buried,  where  the  burying 
spot  is  unioclosed,  and  doee  not  appear  to  be 
cared  for,  is  not  indicative  of  the  preswit 
continued  exercise  of  dondnlim  srar  the  land. 


so  as  to  be  notice  to  a  pnrchaaer  from'  the  rae-- 

ord  owner  that  some  other  person  claims  it.— 
UouBsaln  v.  Norton.  (Minn.)  K»  N.  W.  747. 

18.  An  uneueoessful  attempt  was  made  to- 
ereate  a  trust  by  CQUv^ins  land  to  G»  a« 
**trustee,"  without  designatuif  a  beneflcunr* 
Subsequently  C.  declared  a  trust  in  tevor  of  P. 
and  others,  which  was  not  recorded,  and  P. 
mortgaged  his  interest.  Bdd,  that  a  purchaser 
from  C,  who.  on  inquiry  as  to  the  trusteeshiit, 
waB  told  by  0.  that  ne  was  trustee  for  F.,  aim 
that  the  lattOT  wished  to  sell,  used  due  ^H- 
gence  in  making  inquiry,  and  took  the  land 
free  from  the  claim  of  P.  and  others.— Mercan- 
tile N'at.  Bank  v.  Parsons,  (Minn.)  55  N.  W. 
825. 

14.  A  purchaser  of  certain  land,  after  tb» 
satisfaction  of  a  mortgage  by  the  mortgagear 
and  without  notice  of  an  unrecorded  asmgn- 
ment,  held  the  land  freed  from  the  Ueo  there- 
of.— Livfrmore  v.  Maxwelj,  (lowaj  SS  N.  W. 

.  Alline. 
Boever, 


37;  Quincy  v.  Ginsbach,  Id^  Same  t.  Alline. 
Id.;  Davis  v.  Werle,  Id.;  Perkins  v.  T 


Id. 


VBNTJB  IN"  CIVIL  OASES. 


Domicile  of  partiec  to  divorce  salts,  see  "Di- 
vorce," 1,  2. 

Residence  of  defendanta. 

1.  Action  was  brou^t  by  a  nambw  of 
taxpayers  against  the  treasurer,  auditor,  and 
supervisors  of  a  county  to  restrain  payment  of 
certain  boudB.  said  to  nave  been  unlawfully  is- 
sued. After  judgment  against  the  treasuivr, 
who  was  the  only  oi  e  served,  a  continwincfr 
was  had  for  sevwal  terms.  Leave  bavins* 
been  granted  to  make  certain  other  persons 
defendants,  plaintiffs  then  ajuended  their  peti- 
tion so  as  to  allege  that  such  persons  wer^ 
owners  of  the  bonds,  and  asking  that  the  bonds 
be  brought  into  conrt  and  canceled.  UH4, 
that  the  proceeding  under  the  ammdment  vna* 
not  a  new  action,  but  merely  a  further  prose- 
cution of  the  original,  and  hence  was  not  with- 
out partleB  defindfint  actually  realdwtt  in  the 
(-ouaty,  witliin  Code,  8S  2586,  2589,  re- 
latin?  to  venue,  althourii  the  defwidanta  last 
mentioned  may  none  of  them  have  resided  lb 
that  county.— Anderson  T.  Orioit  Fire  Ins.  Co., 
aowa.)  MfN.  W.  848. 

a.  Code,  §  2586,  provides  that,  with  certain 
exertions,  personal  actions  most  be  bronght 
in  a  county  wherein  some  of  the  defend- 
ants actually  reside.  Section  2581  provides 
that,  when  a  written  contract  is  to  be  per- 
formed in  any  particular  plaoe,  action  fer  a 
breach  thereof  uia;  be  brought  in  the  county 
.wherein  such  place  is  ^tuated.  Held,  that  the 
blank  indorsement  of  a  note  payable  at  a  par- 
ticular place  does  not  require  the  Indorser  to 
pay  at  that  place,  and  unless,  therefore,  he  is 
a  resident  oi  the  county,  no  action  can  be 
brought  against  him  therein.— Davis  t.  SCller, 
aowa,)  66  N.  W.  89. 
Action  against  corporation. 

8.  How.  St  8  7986,  mvvides  that  any  cred- 
itor shall  be  entitled  to  proceed  by  attachment 
in  the  circuit  court  of  the  county  in  which 
the  creditor  or  debtor  resides.  Section  8Ut7 
provided,  prior  to  18S7,  that  suits  against  oor- 
poratiuna  mi^t  be  oommtniced  in  the  same 
manner  as  against  Individimls.  and  the  writ 
or  copy  of  the  declaration  shall  be  B^ed  on 
any  otficer  or  agent  thereof,  etc.  In  1887  the 
section  was  amended  by  adding  a  proviso  (3 
How.  8t  f  8137)  that  in  any  eonatr  where 
plaintiff  resides,  other  than  the  one  where  the 
principal  office  of  such  corporation  Is  located, 
a  writ  of  attachment  may  be  the  first  process 
against  such  corporation,  and  on  return  of 
service  the  latter  shall  be  deemed  to  be  in 
court,  and  repealing  all  Inconsistent  acts.  Held, 
that  BQcb  amendment  did  not  repeal  section 
7980  by  implication,  and  that  a  creditor  of  s 
corporation  may  maintain  an  action  in  attach- 
ment acainst  It  in  the  eonntjr  in  wUch  it  h 
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locmted,  and  In  wUeh  h«  raridM.— Mi<^nn 
l>ali7  Oo.  T.  Rmuieli.  (MIdL)  SB  N.  W.  617. 
Change  of  veniie. 

4.  Defendant's  motion  for  a  change  of 
idace  of  trial  to  the  counter  in  which  he  redded 
at  the  commencement  of  the  action  may  be  de- 
nied 00  the  around  that  the  convenieQce  of  wit- 
n^sea  and  the  ends  of  jaatice  will  be  pnunotea 
br  HQch  denial.— olones  v.  Swank,  (Mfam.)  OS 
K.  W.  112C. 

Verdict. 

Direction  of,  see  "Trial,"  33. 
Safflciency,  see  "Trial,"  40-42. 
Urging  Jnry  to  agree,  see  "Trial,**  8. 

Verifloation. 

Of  accooDt,  see  "Mechanics'  Liens,"  18. 
Of  Information,  walrer  of  defects,  see  "Indict- 
ment and  Information,**  3. 

Tested  Bights. 

See  "Gonstitational  Law.*'  4. 

"Vice  FrlnoipaL 

Bee  "Maater  and  Serrant."  14. 

"View  by  Jury. 

See  "Trial,"  2. 

Wages. 

See  "Master  and  SerTant," 

Waiver. 

Of  defects  Id  Information,  see  "Indlotment  and 
Information,"  3. 

 In  pleading,  see  "Pleading."  lO-ia 

Of  jnpy  trial,  see  "Jmr/*  7-ia  _ 
Of  meehaiil(^s  lien,  see  '^echanic^  Liens,"  23. 

Warrant. 

Arrest  without  warrant  see  "Ajrest" 
Canoeltatloa  by  land  office,  see  *TnUle  Lands,*' 
11-15. 

Waxranly. 

GoTwiant  of,  see  "f'oTennnta,**  8,  4. 
Of  goods  sold,  see  "Sale,*'  9-21. 

WATEKS  AND  WATBK 

OOTJItSBS. 

See,  also,  "NaTigable  Waters;"  "Surface  Wa- 
ter." 

Matnral  fiowage  as  serrltode,  see  "Elaaements." 

DlTenion. 

1.  In  an  action  to  enjoin  the  dlTersfoo  of 
the  water  of  a  stream.  It  appeared  that  it 
came  from  springs,  one  of  which  was  on  de- 
fendant's land;  that  for  many  years  it  flowed 
across  the  road  running  between  defendant's 
and  plaintlflTs  land,  and  over  the  latter  into 
a  river;  and  that,  if  there  waa  erw  any  change 
In  Its  coarse,  it  waa  so  gradual  that  the  fact 
could  not  be  easily  shown.  HHd,  that  the 
course  of  the  water  w&fi  orer  plaintiff's  prem- 
ises, though  it  may  have  been  changed  by 
deposits  from  adjacent  bills.— Hinkle  t.  Arery, 
(Iowa,)  65  N.  W.  77. 

'i.  In  an  action  to  enjoin  the  diversion  of 
tlie  water  of  a  stream,  ft  appeared  that  the 
«-aifr  from  certain  nprinffs  ran  for  a  few  rods  in 
a  rarine  to  low  land,  where  the  stream  widened ; 
that  where  it  left  defendant's  land  it  passed 
through  a  culvert  across  a  road,  and  then  on 
plaintiff's  land,  where  a  pond  was  formed  In 
part  ther^y;  that  bdow  the  pcmd  it  was  in 


some  places  Beveral  rods  in  width,  and  at  other 

E laces  quite  narrow,  and  ran  into  a  small 
ranch;  and  that  at  all  times  it  had  the  char- 
acteiistics  of  a  flowing  stream  with  a  visible 
current.  HHd,  that  this  constituted  a  water 
course  which  defoidant  had  no  right  to  divert. 
-HinUe  V.  Avery,  aewa.)  65  N.  W.  77. 


See  "Highways.* 


Ways. 
WILLS. 


See,  also,  "Executors  and  Administrators.*' 

DeVise  to  alien,  see  "Aliens." 

Blection  to  taae  devise  In  Ueo  of  dower,  see- 

"Dower." 

Jurisdiction  to  set  aside  probate,  see  "Courts," 
Testamentary  powers,  see  "Powers,"  4. 

Testamentary  capacity. 

1.  Tectatrix,  aged  63  years,  made  her  will 
a  short  time  before  hi>r  death,  and  while  nuffer. 
fng  great  pain.  She  had  no  children,  and,  aft- 
er giving  a  number  of  legacies,  left  over  half 
her  estate  to  a  nephew  and  niece.  Several 
witnesses  testified  as  their  opinion  that  she  was 
not  competent  to  make  a  will,  but  they  did  not 

eve  dreumstances  on  which  the  oidnion  was 
Lsed.  Testatrlx*s  doctor,  lawyer,  and  pastor 
teetified  that  she  was  fully  competent  to  make 
a  will  at  the  time  she  did.  Hdd,  that  the  evi- 
dence  Justified  a  finding  of  testamentary  capaci- 

2.— In  re  Pitt's  Estate,  (Wis.)  66  N.  W.  149; 
ppeal  of  McMaster.  Id. 

2.  There  was  evidence  that  at  the  time  the 
will  was  made  testator  was  very  sick  and 
weak.  He  gave  $1,200  to  an  lUecitimnte 
daughter,  and  $7,000  to  a  lifelong  friend  in 
England,  to  the  exclusion  of  his  brothers  and 
sisters,  giving  at  the  time  as  a  reason  therefor 
that  his  friend  had  offered  to  care  for  his  wife 
during  her  sickness  In  England,  which  fopmed 
to  Increase  his  former  nttachment  ro  htm. 
Held,  that  testator's  disposition  of  his  property 
should  not  be  disturbed  ou  account  of  incapaci- 
ty induced  by  sickness.— Bennett  v.  Hibbert. 
Clowa,)  66  N.  W.  »3. 

S.  In  a  proceeding  to  contest  a  vrill  the  evi- 
dence showed  that  testator  mode  it  during 
his  last  rfckness,  when  about  70  years  old; 
that  he  was  a  man  of  filthy  and  profane  habits, 
and  of  many  eccentricities,  most  of  which  wvrc 
accounted  for  from  his  inclinations  and  educa- 
tion. Held  insufficient  to  show  wnnt  of  teatu- 
mentary  capadty.— Bennett  v.  Hibbert,  (Iowa.> 

65  N.  w.  eST 

Fraud  and  undue  influence. 

4.  On  a  contest  of  a  will,  the  ftusta  that 

proponent  and  wife  occupied  testatrix's  house 
witn  her,  nursed  her  in  her  last  illness,  and 
were  bequeathed  half  of  her  estate,  do  not  raise 
a  presumption  of  undue  influence  where  there 
is  no  evidence  that  they  had  any  control  over 
testatrix,  or  tliat  they  tried  to  prejudice  her 
against  any  relative,  or  even  that  they  knew 
what  the  provisions  of  the  will  were  until  aft- 
er it  was  executed,  though  proponent  employed 
his  attorney  to  draft  the  will.— In  re  Pitt's  Es- 
tate, (Wis.)  65  N.  W.  149;  Appeal  of  McMas- 
ter. Id. 

5.  Whero  an  attempted  revocation  of  a  will 
ia  thwarted  by  the  fraudulent  act  of  a  benefi- 
cinry,  and  the  testator  is  subsequently  informed 
of  the  fact,  and  acquiesces  in  the  preservation 
of  the  will,  no  action  will  lie  for  the  alleoed 
fraud.— Uraham  v.  Burch,  (Mian.)  55  N.  W. 
04. 

GonBtructlon. 

6.  A  devise  of  all  testator's  land  to  his 
wife,  "to  have  to  hold  •  •  •  in  fee  simple," 
was  followed  by  an  expression  of  trust  and  con- 
fidence that  the  wife  would  provide  by  last 
will  for  equitable  distribution  among  their  chil- 
dren,  with  a  furthw  provision  that  "this  ex- 
pression of  trust  and  confidence  is  not  to  be  in- 
terpreted as  Uniting  her  right  of^wnershln  or 


Digitized  by 


134a 


INDEX. 


pmrar  of  dlstribatltm."  ffeU,  that  the  wife 
took  on  eatate  in  fee  simple.— Tabor  t.  Tabor, 
(Wifc)  65  N.  W.  702. 

7.  A  devise  of  real  and  personal  property 
to  trostees,  for  the  benefit  of  testator's  wife 
dtuine  her  ufetime,  "and  after  her  death  for  the 
benefit  of  my  ddldren,  (or  th^  sorriTOra.)  la 
the  ^oportion  that  each  would  be  entitled  to 
nnder  law— that  ie.  ihare  and  iliart  alike— had 
this  will  not  been  exeented,  nntU  mj  children 
shall  become  of  lawful  age,  where  the  clanne 
ref^  to  the  principal  of  tiia  estate,  and  not  to 
the  income,  create*  continccnt  remaiadere.— 
Armstrong  t.  Armstrong,  (Minn.)  56  N.  W. 
971. 

8.  Testatrix  devised  her  land  to  her  hns- 
band,  and  on  his  death  to  her  children,  bat  If 
"be  ehoald  get  married  aft?r  mj  death.  In  that 
event  all  of  my  said  property,  both  real  and 
personal,  to  revert"  to  the  children.  Hdd, 
that  the  provisions  as  to  the  disporition  of  the 
property  after  the  hnsband's  death  or  marriage 
were  not  mere  precatory  words,  and  that  he 
took  only  a  life  estate  in  the  land,  subject  to 
be  defeated  his  remarriage.— Stivers  v.  (Gard- 
ner, (Iowa,)  IKS  N.  W.  516. 

Action  to  construe. 

9.  Where  doubt  bas  arif«n  as  to  the  eon- 
stmction  of  a  parafrraph  In  a  will,  one  who  is 
named  as  a  beneficiary  In  the  will,  but  who 
has  no  interest  under  such  paragraph.  Is  not 
a  proper  ^rson  to  maintain  an  action  for  the 
construction  thereof,  but  where  the  executor  in 
his  answer  asks  for  the  construction  of  the 
rmrnKraph,  and  it  la  manifest  that  a  judicial 
roniitrncti<»i  of  the  same  is  imperativdy  neces- 
sary, a  court  of  equity  will  retain  jntlsdiction  of 
the  action.— {lawtelle  t.  Bipley.  (Wis.)  SS  N. 
W.  156. 

WITNBSS. 

See,  also,  "Gvidenoe." 

Cross-examinatEan,   see   "Frandnlent  Oonv^- 
ances,"  14 

Coin  peteney— Husband  and  wife. 

1.  Under  Code  Civil  Proc  {  831,  which 
wovides  that  the  husband  or  wife  cannot  be  a 
witness  against  each  other,  except  in  criminal 
proceedings,  for  a  crime  committed  by  one 
against  the  other,  neither  can.  in  an  action  to 
set  aaide  a  deed  from  husband  to  wife,  be  re- 
quired to  testify  as  to  facts  which,  it  is 
claimed,  would  show  the  conveyance  to  be 
fraudulent— Niland  v.  Kallsh,  (Neb.)  G5  N.  W. 
295. 

 Privileged  communications. 

2.  Where  an  attorney  who  drew  a  will 
signs  It  as  a  witness  at  the  request  of  testatrix, 
he  is  free.  In  an  action  to  contest  the  will,  to 
testify  to  any  fact  iu  regard  to  the  will  and  its 
execution  which  he  learned  by  virtui>  of  his 
Wpfessional  relation.  —  In  re  Pitt'ti  Estate, 
(Wis.)  66  N.  W.  149;  Appeal  of  UcAIaster,  Id. 
 Transactions  with  decedents. 

3.  Under  Gen.  St.  1878.  c.  73.  |  8.  provid- 
ing that  it  shall  not  be  competent  for  any 
party  to  an  action,  or  "interested"  in  the  event 
thereof,  to  testify  to  any  oonversation  with  a 
deceased  party  relative  to  auy  matter  at  issue, 
the  interest  iu  the  event  of  the  action  which 
disqualifies  a  person  as  a  witness  mnst  be  a 
direct  and  immediate  pectmlary  interest,  ad- 
verse to  that  of  the  party  against  whom  his 
testimony  Is  offered.  —  Bowers  v.  Schuler, 
(Minn.)  55  N.  W.  817. 

4.  Under  Gen.  St.  1878.  c.  73,  |  8,  provid- 
ing that  it  shall  not  be  competent  for  '^ny 
party  to  an  action"  to  tesU^  to  any  conversa- 
tion with  a  deceased  party  relative  to  any  mat- 
ter at  issue,  the  term  "party  to  an  action" 
means  a  party  to  the  issue  to  which  the  testi- 
mony relates,  and  not  a  mere  party  to  the  rec- 
oid.~Bowers  v.  Schnler,  (Minn.)  55  N.  W,  817. 

K.  Under  Comp.  Laws,  |  5260,  providing 
that  ia  actktns  by  or  agalnat  executtne,  etc.. 


[  neither  party  shall  testify  against  the  otbn 

I  as  to  any  transaction  wiui,  or  statement  by, 
I  the  testator  or  intestate,  unlesx  oaJIed  to  tes- 
;  tify  thereto  by  the  opposite  part?,  a  party  is 
prohibited  from  teething  to  a  converaatloD 
with  idalntUTs  Intestate,  notwithstanding  the 
fact  that  an  agmt  of  decedent  was  present  at 
the  time  the  oonversation  tookplace.— Hutchin- 
son V.  Cleaiy,  (N,  D.)  66  N.  W.  729. 

0.  A  person  having  a  direct  legal  Interttst 
in  the  result  of  an  action  In  which  the  adverse 

[larty  Is  an  administrator  of  a  deceased  person 
s  not  precluded  by  Code.  {  329,  from  testi^nc 
to  a  transaction  between  bimself  and  each  de- 
ceased person,  whoe  the  administrator  first  in- 
troduced a  witness  who  testified  to  the  same 
transaction.— Parrish  v,  McNeal,  (Neb.)  65  N. 
W.  222. 

7.  "niien  a  person,  who  Is  preclnded  b7 
Code,  S  S2ft,  from  testifying  against  the  roire- 
sentaUve  of  a  deceased  person,  la  permitted  to 
testify  without  objection,  the  bec^t  of  the 
statute  is  waived.— Parrish  v.  McNeal,  (Nsb.) 
56  N.  W.  222. 

Examination. 

8.  In  answer  to  an  interrogatory  to  name 
some  of  the  prominent  members  of  a  certain 
assodadon  "at  diat  time,"  witneas  stated,  "Moat 
of  the  state  and  dty  officers  at  lUchmond,  Ya., 
were  members,  and  there  were  other  promi- 
neut  members  in  vnrious  states  whose  names 
I  cannot  tell."  Bdd,  the  answer  was  properly 
excluded,  as  not  responsive  to  the  question. 
— Angell  T.  Ijoomis,  (Mich.)  65  N.  W.  1008. 

0  In  a  rape  rase,  -  where  the  proseentinK 
witness  la  a  girl  10  yean  oM.  pcnnittiiuE  lead- 
ing questions  to  be  put  to  hw  In  het  examina- 
tion is  within  the  discretion  of  the  court.— 
Proper  v.  State,  (Wi8.>  55  N.  W.  1035. 

10.  The  question,  "Do  yon  know  whether  or 
not  he  [defendant]  bought  his  father's  home- 
stead?" In  not  leading,  and  does  not  call  for  a 
conclusion. — Robertson  v.  Craver,  (Iowa,)  55 
N.  W.  492. 

11.  Plaintiff  was  injured  in  alighting  from 
defendant  railroad  company's  car,  and  in  an 
action  therefor  was  asKed:  "Ton  may  state 
whether  you  were  directed  by  defoidant,  or 
any  one  of  its  empli^es  or  its  agoits,  to  get  off 
of  the  opposite  md  of  this  coach  from  the  end 
that  you  did  set  off."  Hdd,  that  the  aneatton 
was  not  leading.— McDouald  v.  BBnab  Ouit. 
R.  Co..  aowa,)  SB  N.  W.  102. 

 Memorandum  to  refresh  memory. 

18.  It  is  not  necesiiary  that  a  memorandum 
used  by  a  witness  to  refresh  his  memory  should 
have  been  made  l<v  himself,  but  be  may  use 
a  memorandam  made  by  any  one,  if.  after  in- 
specting It,  he  can  testify  to  the  facts  from  his 
own  recollection. — Clulver  v.  Scott  &  Wolston 
Lomber  Co.,  (Minn.)  66  N.  W.  652. 
 CroBB-examination. 

18.  A  presiding  jud^e  is  vested  with  judi- 
cial discretion  as  to  limiting  the  cross-examina- 
tion  of  a  witness;  and  where  the  same  qaes- 
tiOQ  has  been  three  times  propounded  it  is  not 
error  to  prohibit  a  like  qnestion  to  be  again 
asked,  under  penalfy  of  forbidding  further 
cross-examination.  —  3oae»  v.  Sterema,  (Neb.) 
55  N.  W.  251. 

14.  In  an  action  for  breach  of  promise  of 
marriage,  where  a  brother  of  plaintiff  testified 
on  direct  examinalioo  that,  while  defendant  was 
courting  his  sister,  no  one  else  was  going  with 
her,  it  was  error  not  to  permit  the  witness,  on 
cross-examination,  to  answer  whether  he  told 
defendant  that  witness'  sister  had  made  a 
"maah"  on  another  man. — Robertson  v.  Craver. 
aowa,)  65  N.  W.  492. 

15.  The  state  has  the  right,  on  cross-exam- 
ination, to  show  the  nature  of  the  relations  ex- 
isting between  ii  witness  and  the  accused,  so 
far  as  their  relations  are  such  as  wonid  create 
a  bias  on  the  part  of  tiie  witness  that  might 
reasonably  be  supposed  to  affect  his  teati- 
monr,  and  this  rule  cannot  be  ehanged  by  the 
fact  that  these  relations  may  be  such  as  to 
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prejadiee  the  accused  in  the  minda  of  the  Jary. 
-itate  T.  McGmhey.  (N.  D.)  65  N.  W.  m 

16.  It  li  improper,  on  croM-ezamtnntion.  to 
aak  a  witness  as  to  the  contents  of  a  written 
instrnment  not  In  eTidence;  bat  if  the  party 
cross-examining  desire  to  show  the  contents, 
and  cross-examine  iroon  them,  he  should,  if 
the  instrument  be  admitted,  introduce  it,  and 
malce  it  part  of  his  onas-examinatioii.— O'BUer 
T.  OUmpet,  (Minn.)  55  N.  W.  74a 

 Bedlreot  ezaminatioo. 

17.  On  redirect  examination  in  a  criminal 
case.  It  Is  proper  to  permit  the  witness  to 
state  facts  and  circumstances  that  tend  to 
correct  any  wrong  inferences  that  arise  from 
matters  drawn  out  on  cross-examination,  and 
this  rule  la  not  changed  because  such  facta 
mar  btt  of  a  character  to  prejudice  defoidant 
in  the  minds  of  the  jury.— ^tate  r.  MeOaher, 
(N.  D.)  65  N.  W.  753. 

Credibility — Impeachment. 

18.  While  a  party  to  an  action  cannot  ob- 
ject  to  questions  asbed  a  witness  on  croiia- 
examination,  tending  to  elicit  proof  that  the 
witness  had  been  gnllty  of  practices  tbat  would 
aCFect  his  credit  before  the  jury.  yet.  when 
sndi  matters  are  purely  collateral  to  the  issue, 
the  answer  of  the  witness  is  final,  and  ft  is 
not  proper  to  introduce  contradicting  eTidenceu 
—State  V.  McGahey,  (N.  D.)  55  N.  W.  753. 

19.  Evidence  of  the  general  reputation  of  a 
witness  for  untruthfulness,  to  lie  available 
for  his  impencfament  must  have  reference  to 
his  reputation  at  his  present  or  recent  place  of 
residence,  and  should  not  relate'  to  a  residence 
which  had  ceased  two  and  a  half  years  before 
he  teatified.— Sun  Firo  Office  of  London  t. 
Aywat,  (Neb.)  55  N.  W.  63.5. 

20.  A  party  is  not  precluded  from  prorini; 
material  statements  made  by  the  opposite  party 
at  other  times  by  calling  him  as  a  witness,  nor 
because  audi  party  la  present  In  eonrt— Thomax 
V.  HcDaneld.  aowaj  55  N.  W.  490. 

WORDS  AJSTD  PHBASBS. 

"Take  care  of." 

1.  "To  take  care  of"  matured  paper  means 
to  take  it  np  by  payment  or  renewal,  or  to 
HGcnre  an  eztenuon  of  the  time  of  payment.— 
Yale  T.  Watson,  (Minn.)  65  N.  W.  957. 

"Viewing." 

3.  The  word  "Tiewlng,**  in  Oomp.  St.  c  28. 
I  7,  means  not  merely  looking,  seeing,  behold- 
ing, but  It  means  inspection  and  investigation 
by  a  coroner  and  a  joiy^Lancaater  County  t. 
Holyoke,  (Neb.)  65  N.  W.  95a 

WBIT8  AKB  NOTICE  OF 

SUITS. 

See,  also,  "Attachment;"  "Certiorari;"  "Execu- 
tion;" "Garnishment;"  "Injunction;"  "Man- 
damus;" "Quo  Warranto;"  "Replevin." 

Falsa  return  oi  service,  see  "Judgment,"  28. 

Validity. 

1.  Where  the  original  summons  and  com- 
plaint iu  an  action  are  properiy  subscribed 
pl^tiff's  attom^s,  with  their  place  of  busi- 
uesB,  and  the  summons  is  indoraea  in  like  man- 
ner, and  the  copies  thereof  served  on  defend- 
ant are  accurate  except  that  the  attorneys' 
names  are  omitted  In  the  subscription  to  the 
summona,  such  omission  is  a  mere  Irregularity, 
and  if  defendant  wishes  to  take  advantage 
thereof  he  may  do  so  by  motion  to  set  aside 
the  serrice.— Lee  v.  Clark,  (Minn.)  66  N.  W. 
127. 

Servloe. 

H.  Where  a  person  diaappeam  from  home^ 
without  any  expression  of  an  lnt«iti(m  not  to 


return,  process  left  with  his  wife,  nine  days 
after  his  diimppearance,  at  his  usual  place  of 
abode,  is  a  sufficient  service  to  give  the  court 
JuriBdiction.— Hershey  v.  Botna  Val.  State 
Bank,  aowa,)  55  N.  W.  342. 

8.  A  person  14  years  old  Is  prima  facie  a 
person  of  "suitable  age  and  discretion,"  within 
the  menuiog  of  Gen.  St  1878,  c  66,  S  59,  buImI. 
4.  regulating  the  service  of  a  summona  in  a 
dTll  action.— Temple  t.  Norrls,  (Minn.)  66  N. 
W.  133. 

 By  publication. 

4.  Under  Sanb.  &  B.  St  |  2639.  providing 
for  service  by  publication  where  defendant  Is  a 
nonresident  and  has  **property,"  the  word 
"property"  Includes  debts  having  a  situs  in  thn 
sUte.— Bragg  v.  Gaynor.  (Wis.)  66  N.  W.  919. 

6.  Under  Sanb.  &  B.  St.  f  2&10.  providing 
that  an  application  for  service  of  summons  by 

SublicatioD  "shall  be  based  upon  the  complaint, 
uly  verified  and  filed,  and  an  affidavit  togeth- 
er showing  the  facts  reqnired  to  exiit"  it  is  not 
neceasary,  as  formerly,  tbst  the  afliflnvit  allege 
all  the  facts.— Bragg  v.  Gaynor,  (Wis.)  65  N. 
W.  919. 

&■  An  affidavit  for  the  pobllcation  of  sum- 
mons alleged  tbat  the  action  was  brought  un> 
der  Gen.  St.  1878.  c.  76,  i  2.  to  determine  ad- 
verse claims  to  certain  real  estate:  tbat  nil 
defendants  named,  except  one,  were  iion* 
residents,  and  their  residences  unknown:  that 
affiants  had  searched  for  such  defendants,  btit 
neither  they  nor  their  places  of  rpKideoce  nmld 
be  found.  HrUl,  that  the  affidavit  onflioiently 
■bowed  the  nature  of  the  action,  and  the  unn- 
residciice  of  defendants.  —  Inglee  t.  Welles, 
(Minn.)  35  N.  W.  117. 

 Privilege  of  parties  and  witnesses. 

7.  A  nonresident  suitor,  coming  into  the 
state  for  the  sole  pariwRe  of  attendin,?  the  trinl 
of  his  case,  such  attendance  being  shown  to  be 
necessary,  is  privileged  from  service  of  civil 
process  while  coming,  returning,  niid  attend- 
ing the  trial.— Fisk  v.  Westover,  (S.  D.)  65 
N.  W.  061. 

8.  Oimp.  Laws,  S  5274,  providing  that  a 
witnesB  shall  not  be  liable  to  he  sued  in  a  conn* 
ty  In  which  he  does  not  reside  by  being  served 
with  a  summons  in  such  county  while  %oing, 
returning,  or  attending  in  obedience  to  a  sab- 
poena,  covers  only  the  subject  of  the  Immtmity 
of  witnesses,  and  does  not  assume  to  regulata 
the  eiemiitinn  of  Buitora.  — Fldt  t.  Westover, 
(S.  D.)  55  N.  W.  961. 

Beturn — Impeacbdaent. 

fi.  In  order  to  impeach  the  return  of  an  offi- 
cer of  due  service  of  a  summons  by  him  the 
evidence  must  be  clear  and  satisfactory.— Con- 
nell  V.  Galligher,  (Neb.)  56  N.  W.  229. 

Action  against  contractor — Notice  to 
city. 

10.  The  charter  of  Dnluth  (Sesa.  Laws  1891. 
c.  55.  S  15)  provides  that  when  an  action  is 
brought  by  a  laborer  In  his  own  name  against 
a  city  contractor  and  his  bondsmen,  notice  that 
the  action  has  been  commenced  shall  be  given 
to  the  d^,  and  no  judgment  shall  be  entered 
unless  pluntifF  prove  to  the  satisfaction  of  the' 
court  that  this  notice  was  served  upon  the  dty 
•JO  days  before  the  time  of  the  trial,  and  tliat 
a  complaint  In  intervention  may  be  filed  by  the 
city,  if  deemed  adviaable,  within  the  20  days, 
for  the  benefit  and  iwotection  of  othoa.  Hdd. 
tiiat  the  notice  was  no  part  of  plaintiffs  cause 
of  action,  and  proof  or  serviee  need  not  be 
made  until  after  judgment  has  been  ordered. — 
Tompkins  t.  Forrestal,  (Minn.)  55  N.  W.  818. 

Wrongful  Eivictaon. 
See  "Laodlord  and  Tenant."  1. 
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Co.  (50  N.  W.  61)   636 

Cole  T.  Smith  (50  N.  W.  54)   579 

Collins  T.  BurliuKton,  0.  H.  &  N.  Ry.  Co. 
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W.  358)   166 

Burroughs  t.  Eastman  (63  N.  W.  632)...  433 
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